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Working methods of the European Committee on Legal Co-operation (CDCJ)

Introduction

1.

This statement of the working methods of the CDCJ was adopted by the CDCJ on
2 December 2021, after consideration of a draft text at its 97" plenary meeting
(1-3 December 2021) and following the proposals made by its Bureau.

General

Rules of the Committee of Ministers governing the operation of steering committees are
set out in Resolution CM/Res(2021)3 on intergovernmental committees and subordinate
bodies, their terms of reference and working methods.

The CDCJ is a steering committee with planning and steering functions, directly
answerable to the Committee of Ministers.

This statement of working methods is intended to facilitate the work of the CDCJ within
the framework of its terms of reference and Resolution CM/Res(2021)3. The working
methods described herein are statements of good practice for the committee and its
members to follow. They are not intended to be binding rules.

Terms of reference

Terms of reference for steering committees coincide with the four-year programming
period introduced in 2021 for the Programme and Budget of the Council of Europe. They
are approved for a first biennial period, while for the second biennial period they are
approved on a provisional basis, subject to confirmation upon the adoption of the budget
for the reference period. In addition to the main tasks of the committee, the terms of
reference specify the expected deliverables to be achieved by the committee within the
set time frame. In the Programme and Budget, the theory of change reflects the outputs,
immediate outcomes, intermediate outcomes and expected impact, in line with the key
strategic priorities set in the Strategic Framework of the Council of Europe’ and the
Committee’s identified priorities.

The Bureau
The Bureau is composed of the Chairperson, Vice-Chairperson and five members. They
are elected in their personal capacity and in accordance with the rules of procedure for
Council of Europe committees.?
- Functions and tasks
The key functions of the Bureau are:

- Assist the Chairperson in conducting the committee’s business;

- Supervise the preparation of the meetings of the committee;

- Ensure continuity between plenary meetings of the committee;
- Execute other additional specific tasks as delegated by the committee.

1 8G/Inf(2020)34.
2 Appendix 1 to Resolution CM/Res(2021)3 on intergovernmental committees and subordinate bodies, their terms
of reference and working methods, Articles 12 and 13.
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Its role in preparing plenary meetings of the committee includes, inter alia:

- Examining the texts of draft instruments and draft publications completed by
drafting groups before consideration by the CDCJ in plenary, and in the light of
comments received from CDCJ delegations after formal consultation on the
text;

- Approving the draft agenda of plenary meetings, including the order of business
and timetable.

Other specific tasks of the Bureau include:

- Reviewing the progress of working/drafting groups and of other activities of the
Committee;

- Preparing proposals for future activities, in consultation with CDCJ delegations;

- Appoint CDCJ members to represent the Committee in the work of other
Council of Europe bodies and committees, where entrusted by the CDCJ to do
SO.

Activities

The activities of the CDCJ will aim to achieve one or more deliverables set out in its
terms of reference. A work plan should be drawn up and agreed by the CDCJ giving
details for the implementation of the activities foreseen for the next four-year Programme
and Budget and two-year cycle. The work plan should be finalised by the CDCJ in
Year N-1.

- Promoting and/or implementing standards

Some part of the CDCJ’s activities during each two-year cycle should be devoted to
promoting and/or implementing existing standards that have been developed by the
Committee.

- Review of conventions for which the CDCJ is the reference committee

The Council of Europe conventions for which the CDCJ is the reference committee are
listed in the appendix to the Committee’s terms of reference. The CDCJ will review the
operation of these conventions on a thematic basis, taking one theme every two years.

- Drafting recommendations and other instruments

As a general rule, preparation of Committee of Ministers recommendations and other
instruments will be undertaken by a drafting group of CDCJ members (whose expenses
will be covered by the Council of Europe budget), or a subordinate body, assisted where
necessary by one or more independent experts and the participation of observer
organisations. Participation in their meetings will be open to representatives of other
member States at their own expense.

CDCJ members will be consulted at important stages of the preparation of the draft
instrument and their comments taken into account by the drafting group or subordinate
body.
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Where possible, representatives of the target group for the draft instrument or other
relevant stakeholders will be consulted on the issue. Such consultation may take various
forms, depending on the results sought (e.g. hearing, international conference, surveys
at national level, written contributions, etc). Any decision to undertake a consultation
process will take into account: (a) its added value, (b) that such a process meets the
needs of the CDCJ, (c) that it takes place in a manner that allows for an efficient use of
resources without impacting on the timely implementation of the activity, (d) that it is
carried out in a transparent manner.

Once finalised by the drafting group or subordinate body, the draft text will be the object
of a formal consultation with CDCJ members at least three months before the plenary
meeting at which it is to be examined with a view to its approval and submission to the
Committee of Ministers for adoption. Prior to the plenary meeting of the committee, the
Bureau should review the draft instrument in light of the comments received and, if
appropriate, submit proposals for its revision.

In order to organise the plenary debate as effectively as possible, CDCJ delegations will
be requested to indicate before a date fixed by the Secretariat prior to the meeting
whether or not they wish to speak on the draft recommendation or other instrument and,
if so, in respect of which part of the document. Only proposals for redrafting that are
submitted in writing and circulated prior to the meeting will be accepted for discussion
during the plenary debate. Proposals submitted to the Secretariat should be sent in copy
to all other CDCJ delegations in order to give them an opportunity to comment on them
in writing before the meeting. However, nothing will prevent members from taking the
floor whether or not they have previously indicated their wish to do so, and submitting
oral and/or written proposals in response to proposed reformulations by other members.

Every draft recommendation or other instrument should, in general, be accompanied by
an explanatory memorandum.

- Commissioning comparative and feasibility studies

A comparative or feasibility study will generally be the preliminary step for any standard-
setting activity. Such a study will provide an opportunity for CDCJ members to provide
relevant information on the law, policy and practice in their respective jurisdictions —
information that will provide an essential framework of any future legal instrument.
Comparative studies may also be undertaken on topics of general interest.

Comparative and feasibility studies will be undertaken by independent consultants,
commissioned by the Secretary General. CDCJ members will be consulted on the terms
of reference of consultant(s). They will also be invited to designate an expert within their
national administration as a contact point for the consultant(s), and who will be
responsible for providing such information on national law, policy and practice as the
consultant may require (usually in response to a written questionnaire).

- Identifying new activities

The steering committee is expected to hold an exchange of views annually in order to
evaluate its activities and advise the Committee of Ministers and the Secretary General
on future priorities in its sector, including possible new activities and those that might be
discontinued. The CDCJ should be in a position to propose activities before the
beginning of the planning cycle and to modify and make fresh proposals during it up until
such time as the Programme is adopted by the Committee of Ministers.



22.

23.

24.

25.

VL.

26.

VIL.

27.

CDCJ(2021)24

In order to be able to make an effective contribution to the planning cycle, it is important
that CDCJ members advise the Committee of activities that they would like it to
undertake. In Year N-2, the CDCJ should formally invite its members to submit activity
proposals and set up a process for their development and submission to the Secretary
General during Year N-1. Where necessary, the Bureau should be delegated the
necessary authority to continue this process between plenary meetings, supported by e-
mail consultation with other Committee members.

- Opinions

At the request of the Committee of Ministers, the CDCJ submits opinions to the
Committee of Ministers on texts from other organs or bodies of the Council of Europe.
Most usually, these are recommendations of the Parliamentary Assembly on which the
opinion of the CDCJ is requested so that the Committee of Ministers can submit a reply
to the Parliamentary Assembly on the recommendation. The opinion of the CDCJ may
also be requested on draft instruments prepared by other steering committees. In such
cases, the request may come from the Committee of Ministers or directly from the
steering committee concerned before finalising a draft instrument and submitting it to the
Committee of Ministers for adoption.

In cases where the opinion has to be submitted before the next plenary meeting, the
Bureau of the CDCJ is authorised to prepare and submit an opinion on behalf of the
committee. Where time allows, CDCJ delegations will be invited to comment on a draft
opinion and their comments taken into account by the Bureau.

Conferences of Ministers of Justice

The CDCJ contributes where necessary to the preparation of Council of Europe
conferences of ministers of justice (subject to invitation), in co-operation with other
relevant steering committees and bodies. The role of the CDCJ will depend on the
theme(s) of the conference. Proposals for hosting and the theme(s) of the conference
can be made by CDCJ delegations. Formal proposals are submitted to the Committee
of Ministers by the Permanent Representation of the member state wishing to host the
conference in accordance with standing rules of procedure.

Technical co-operation activities with member states

The CDCJ and its members are available to provide their expertise to member states on
draft legislation, as well as policy advice and training.

Synergy and transversal working
- Internal co-operation

As a general practice, steering committees may participate in the work of other steering
committees that is relevant to their own areas of competence, as is indicated in the terms
of reference of each committee. Links are maintained between the respective
Secretariats of these committees as well as with the other organs of the Council of
Europe, in order to ensure a synergy of action.
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As appropriate, CDCJ members are nominated to represent the Committee in the work
and meetings of other steering committees and bodies of the Council of Europe. After
each meeting or event which they attend, these representatives are requested to prepare
a short, written report for the benefit of the Committee.

Particular attention is given to the case-law of the European Court of Human Rights and
the recommendations and resolutions of the Parliamentary Assembly, which can offer
important guidance for future activities of the committee. In this context, information is
also provided to the CDCJ on the work of monitoring bodies and on bilateral or
multilateral co-operation projects.

From time to time, the Secretary General and/or Committee of Ministers will identify
themes of a transversal nature to which steering committees will be invited to contribute.

- External co-operation

External co-operation is a key means of ensuring that the work of the CDCJ is in line
with other actions at international level. The presence of non-member states, the
European Union, UN bodies, OSCE, ODHIR, OECD, the Hague Conference on Private
International Law and the International Commission on Civil Status in the work and
meetings of the CDCJ contributes to this coherence. These bodies are listed in the
Committee’s terms of reference. They are invited to the plenary meetings of the CDCJ
and receive the working documents for these meetings. As appropriate, one or more of
them are invited to take part in the Committee’s expert groups.

Mainstreamed perspectives

The CDCJ is expected to appoint from amongst its members up to five Rapporteurs on
mainstreamed perspectives.®

In the absence of candidatures at the time of decision-making, the CDCJ may appoint,
on a transitional basis, the Committee’s Chairperson and Vice-Chairperson, one as its
Rapporteur on the Rights of Persons with Disabilities and the other as its Rapporteur on
Children’s Rights, the division of responsibilities to be agreed between themselves.

Gender equality

Gender equality is a transversal priority of the Organisation. The CDCJ, as all
intergovernmental bodies, is required to appoint a gender equality rapporteur. The
Committee has decided to appoint two gender equality rapporteurs.*

Essentially, the gender equality rapporteur should watch over the programming process
of his or her committee (i.e. the process of identifying priorities, preparing activity
proposals, setting up and implementing the activities, and evaluating the results) in order
to ensure that a gender perspective is properly integrated. The person appointed as the
committee’s gender equality rapporteur should not be expected to do this alone. It should
be the responsibility of the committee as a whole. In this sense, the appointment of a
gender equality rapporteur is a minimum in order to ensure that there is a least one
member who takes responsibility; but ideally this should be shared by all the members.

3 Gender equality, youth, children’s rights, rights of persons with disabilities, Roma and Traveller issues.
4 Decision taken by CDCJ at its 915t meeting (16-18 November 2016).
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Before starting a new standard-setting activity related to a particular area of law or topic
that the CDCJ proposes to develop, consideration will be given as to whether or not this
area of law or topic impacts de facto on the equality between women and men. A list of
issues to be considered to determine the extent to which work includes a gender equality
dimension or could have an impact on such equality is set out in the Annex. If appropriate
and necessary, the CDCJ will commission a report in order to provide the experts
involved in the work with base-line information on the prevailing situation of women and
men and against which the experts can measure their policy proposals to ensure that
existing gender gaps are filled and not aggravated, or that new gender gaps are not
created.

The gender equality rapporteurs are not required to make reports. Ideally, given the
increasing importance of the Bureau, at least one of the gender equality rapporteurs
should be appointed from amongst the members of the Bureau. Although this is not
essential, provided the person(s) appointed is/are involved in the Bureau’s discussions
on the programme of activities.

As part of its gender equality policy, the CDCJ will:

a. strive towards ensuring gender balance and gender transparency concerning the
composition of its membership and that of its working groups and other subordinate
bodies;

b. as a matter of good practice, review every two years participation levels of women
and men in the work of the CDCJ® in order to ensure that there has not been any
significant negative change over the period. For this purpose, the levels of gender
representation will be indicated in the reports of all committee and working/drafting
group meetings, as is already the case for the plenary meetings of the CDCJ;

C. use a non-sexist language in its instruments and publications, identify activities of
relevance to both women and men and, as far as possible, subject activity proposals
to a gender relevance test.

Sharing experience on gender mainstreaming actively pursued in a number of member
states by the ministries of justice may be beneficial for both the work of the CDCJ as well
as for states where this is not the practice. Therefore, the CDCJ may occasionally
organise informal meetings of interested CDCJ members to exchange good practice and
reinforce the knowledge of gender mainstreaming in the justice sector and legal reform
within the committee.

The steps taken by the CDCJ in mainstreaming the gender equality perspective in its
work will be reviewed on a regular (biennial) basis to enable the committee to provide
the Committee of Ministers and Secretary General with information on its contribution to
the Gender Equality Strategy, as well as to take any corrective action it might consider
appropriate.

5 This may be a consequence of the implementation of Committee of Ministers Recommendation No. R (81) 6 on
the participation of women and men in an equitable proportion in committees and other bodies set up in the Council
of Europe.
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E-mail consultations and decision-making

E-mail (whether by simple message or by an attachment) is the standard form of
communication between the Secretariat and CDCJ members. Information posted on the
restricted CDCJ website will, in most cases, also be the object of a notification by e-mail.

Between plenary sessions, CDCJ members are to be informed and consulted, as
appropriate, by e-mail on the work-in-progress of its working groups and other
subordinate bodies, particularly where this concerns the preparation of a draft legal
instrument and the subordinate body is not composed of representatives of all member
states. Comments and proposals received by the Secretariat will be collated and
submitted to the relevant working group.

Decision-making by e-mail (‘written procedure’) entails the following procedure. A draft
decision, prepared by the Secretariat, accompanied by, or comprising, a text for
comment, is sent to all CDCJ members (heads of delegation, with other members in
copy) with an indication of the date before which all comments should be received by
the Secretariat. After this date, the Secretariat will propose a final decision and/or text to
the Chairperson for his or her approval based on the comments received by it. Absence
of any comment from a delegation will be taken as their approval (the ‘silent’ procedure
rule). The Chairperson will resolve any conflicting comments from the delegations. The
decision will carry the date it is finalised by the Chairperson, together with an indication
that it has been made by ‘written procedure’.

Decisions made by written procedure will be communicated immediately to all CDCJ
members, posted on the CDCJ website (restricted or public, as appropriate) and referred
to in the annotated draft agenda of the next plenary meeting of the committee. Recourse
to decision-making by e-mail is most commonly carried out in the case of requests for
opinions from the Committee of Ministers, new activity proposals, the terms of reference
and composition of working groups, and the adoption of meeting reports.

Organisation of plenary debates

Plenary meetings are an occasion for debate and decision-making. It is important that
each meeting day (currently three per plenary) is used as effectively and efficiently as
possible. They are also an opportunity to acquire information and establish and
strengthen contacts. The order of business and timetable managed by the Chairperson
need to ensure that these elements are fully respected and balanced in order to
contribute to maintaining a dynamic and productive committee.

It is recalled that working documents are required to be sent 20 days before the meeting
(at least three weeks for documents in relation to which a decision is required).
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Laying down rigid rules of procedure can risk stifling debate. A constructive debate on
relevant issues within defined time-limits should be encouraged, and topics selected that
lend themselves to an invigorating debate.

The annotated draft agenda, prepared by the Secretariat in consultation with the
Chairperson and reflecting the decisions of the Bureau on the organisation of the
meeting, is a key document in helping not only the Chairperson manage the order of
business but also the participants in preparing for and contributing constructively to the
meeting. The annotated draft agenda identifies the decisions or other action to be taken
by the Committee in respect of each item of business and provides background
information for these decisions and on other matters for which, in principle, discussion is
not required.

Agenda items in relation to which information has already been circulated in written form
prior to the meeting will not be the object of additional oral information unless agreed by
the Chairperson, and time so permits.

Two-thirds of the members of the Committee need to be present for there to be a quorum
(i.e. 32 members, being representatives of different member states). Decision-making
requires a quorum. It is, therefore, important that Committee members organise their
travel arrangements or virtual presence in order to remain until the end of the meeting.

Content and adoption of meeting reports

As a steering committee, the reports of CDCJ plenary meetings should contain three
elements: (i) an evaluation of completed activities, (ii) a presentation of on-going and
planned work together with the identification of its source and deadlines, (iii) proposals
for future work and identification of activities to be discontinued. Reports of plenary,
bureau and expert group meetings set out the decisions taken, together with a text
explaining the reasons or context for each decision. General information is also included
where this might be relevant to CDCJ members who have not participated in the meeting
or for future reference. Reports of all meetings are circulated to CDCJ members.

Meeting reports are sent to the participants for approval by written procedure
immediately after the meeting. The draft reports are prepared by the Secretariat and in
consultation with the Chairperson if so requested before circulation.

An abridged meeting report containing a list of decisions and items discussed is required
to be adopted before the end of the meeting. Generally, this abridged report becomes
the final meeting report by the procedure described above and it is prepared with this in
mind. An oral reading of the abridged meeting report (paragraph by paragraph) at the
end of the meeting provides a useful opportunity for the participants to confirm the
decisions taken earlier in the meeting and review them if necessary. However, for short
meetings and those of expert groups such an exercise is not always possible. In these
cases, a summary list of decisions taken and items discussed is provided or given orally
by the Secretariat.
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Video-conferencing and teleconferencing

In line with Article 16 of Appendix 1 of Resolution CM/Res(2021)3, when itis not possible
to convene the CDCJ plenary meeting in a single location, it may be held by
videoconference. The proposal to hold a plenary meeting by videoconference will be
made by the Chairperson, in consultation with the Bureau, where applicable, or by the
Secretary General, and approved by the committee, subject to the availability of the
necessary budgetary resources. In situations where the plenary meeting is being held in
a single location, remote attendance of members who cannot be physically present could
be made possible only in exceptional circumstances, and subject to the availability of the
necessary budgetary resources and of suitable technical facilities.

For the Bureau and small working groups, a short online conference between the
members may, on appropriate occasions, provide an effective means for discussing and
resolving specific issues that may arise during the course of their work.

Documentation and visibility aspects

In line with Resolution CM/Res(2021)3, the documentation of the CDCJ, notably meeting
reports and adopted texts, will be published unless the CDCJ decides for a specified
reason that it is necessary to classify a certain document or category of documents.
Documents will be published once any classification expires. Documents of the CDCJ
and its subordinate bodies will be made available to all participants and observer of
meetings on an equal basis with committee members.

The purpose of the public CDCJ website is to give visibility to the CDCJ and information
to the public on its work. Reports of the meetings of the CDCJ and its subordinate bodies
are posted on the website as soon as they have been approved. The CDCJ’s abridged
reports will be posted on the site as soon as they have examined by the Committee of
Ministers.

A restricted website, accessible to CDCJ members, participants and observers, contains
the restricted working documents for each plenary meeting, Bureau meeting, and
meeting of any CDCJ working/drafting group. The website is organised by meeting, with
the most recent meeting at the top of the list. Help in accessing the site is available from
the Secretariat. The link to the restricted site is via the public site.

As appropriate, public consultations on draft instruments being prepared by the CDCJ
or one of its working/drafting groups or other subordinate bodies can be made via the
public website, where the CDCJ or its Bureau so agrees.

Participant lists included in documents posted on the public website will only include the
following information: Country/organisation, name, job title, department and/or ministry.
No personal data will be published without the express consent of the person concerned.

Text adopted by written procedure on 2 September 2014, revised by the Bureau, in
accordance with the decision by the CDCJ at its 915 plenary meeting (16-18 November 2016),
and its 102" meeting (Bern, Switzerland, 29-30 June 2017) and revised by the CDCJ at its
97" plenary meeting (1-3 December 2021)
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Annex - Checklist for assessment of gender equality aspects and impact

The [Working Group] or [Committee] is called upon to consider the following questions during
the implementation of its mandate in order to determine the extent to which its work includes
a gender equality dimension or could have an impact on such equality:

1. At the beginning of its work, the [Working Group] or [Committee] will assess the possible
impact it could have on gender equality by responding to the following questions:

a) Does the work impact individuals, directly or indirectly?

b) What are the possible differences between the situation of women and men in the area
concerned by the work (e.g. in terms of access to and control of resources,® participation
in governance or management structures, social position, social norms)? To illustrate
these potential differences, it is preferrable to use statistics disaggregated by sex. Is
there any available research, data, expert or organisation dealing with the issue at stake
from a gender equality perspective?

c) Ifthere are differences between the situation of women and men in the area concerned,
the document/proposal is to include a gender impact assessment.

o Will the work identify and take into account the special needs, priorities and
circumstances of women and men, particularly the existing gender inequalities
in this regard? What are the impediments that prevent fulfilment of these needs
and priorities?

o Will the work have differing consequences for women’s and men’s participation
and influence in decision-making? Will it strengthen the opportunities for gender
balance and gender equality in decision-making in the areas addressed by the
work?

o Will the work contribute to the promotion of or affect in any way achieving
gender equality?

d) Do the activities of the [Working Group] or the [Committee] allow for equal participation
of women and men?

o Will the [Working Group] or the [Committee] ensure and envisage that the
different perspectives/points of views of the groups identified in the analysis are
adequately addressed and taken into account in the course of its work and
how?

2. If the analysis of the questions above shows that there is a gender impact, the [Working
Group] or [Committee] must take this into account in its work, explaining the reasons. If the
analysis shows that there is no gender impact, it should nevertheless be duly noted that a
gender analysis has been carried out.

3. At the end of its work, the [Working Group] or the [Committee] is called upon to make a brief
self-assessment of how the gender equality dimension has been integrated in its work,
including whether the work and information contained in it are presented in a gender-
responsive manner and language, and if it effectively and equally reached women and men in
the course of their work through the proper mediums and methods of work.

6 Income, work, responsibilities, health, safety, education/knowledge, mobility, time, etc.
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