FOCUS SECTION:

THE ROLE AND IMPORTANCE OF RISK
ASSESSMENT AND RISK MANAGEMENT
IN PREVENTING AND COMBATING
VIOLENCE AGAINST WOMEN

5th General Report on GREVIO's Activities
January-December 2023

Council of Europe Project :
"Combating Violence against Women in |
Ukraine — Phase II" (COVAW-II)

COUNCIL OF EUROPE

CONSEIL DE L'EUROPE




FOCUS SECTION:

THE ROLE AND IMPORTANCE OF RISK
ASSESSMENT AND RISK MANAGEMENT
IN PREVENTING AND COMBATING
VIOLENCE AGAINST WOMEN

5th General Report on GREVIO's Activities
January-December 2023

The publication is produced under the Council of Europe
Project "Combating Violence against Women
in Ukraine — Phase II" (COVAW-II)

Council of Europe



The reproduction of extracts (up to
500 words) is authorised, except for
commercial purposes as long as the
integrity of the text is preserved, the
excerpt is not used out of context,
does not provide incomplete
information, or does not otherwise
mislead the reader as to the nature,
scope or content of the text.

This publication is an excerpt from the
5th General Report on GREVIO’s
Activities, Council of Europe, October
2024.

The source text must always be
acknowledged as follows “© Council of
Europe, year of the publication’”.

All other requests concerning the
reproduction/translation of all or part
of the document, should be addressed
to the Directorate of Communications,
Council of Europe (F-67075 Strasbourg
Cedex or publishing@ coe.int).

All other correspondence concerning
this document should be addressed to
the Violence against Women Division,
Directorate General of Democracy and
Human Dignity, Council of Europe.

Cover design and layout:
PE Yuliia Nizhynska

Photo: © Shutterstock

© Council of Europe, January 2025



Contents

INTRODUCTION 4
RISK ASSESSMENT AND RISK MANAGEMENT AS AN INTERNATIONAL
OBLIGATION 6
DIFFERENT APPROACHES TO RISK ASSESSMENT AND MANAGEMENT 8
SHORTCOMINGS IN THE USE OF EXISTING RISK-ASSESSMENT TOOLS 9
Risk-assessment tools mainly used for domestic violence 10
Children are overlooked in risk assessment 10
Risk-assessment procedures are not always fully integrated
into MARACs 11
Assessment of dynamic risk development 11
Firearm management and risk assessment 12
THE EVALUATION OF RISK-ASSESSMENT TOOLS 14
THE DIGITAL DIMENSION OF VIOLENCE AGAINST WOMEN AND RISK
ASSESSMENT 15
DOMESTIC HOMICIDE (FEMICIDE) REVIEW MECHANISMS 17
Gender-based violence-related suicides and forced suicides
not sufficiently included in homicide reviews 19
CASE LAW OF THE EUROPEAN COURT OF HUMAN RIGHTS 21
THE IMPORTANCE OF RISK ASSESSMENT IN FAMILY
LAW PROCEEDINGS 23
Inadequate risk assessments and screening 24
Risks to women and children overlooked or minimised in
family law settings 24
ENDNOTES 26




Introduction

diligence obligation to prevent and protect individuals from human rights

violations at the hands of private individuals. They allow the likelihood of
immediate harm and the severity of threats to be assessed and form part of the
tools to be employed to ensure the protection of fundamental human rights
such as the right to life, physical safety, privacy and family life. In view of the
disproportionate manner in which women and girls are affected by domestic
violence and exposed to gender-based violence, including threats to life and
limb and gender-related killings, risk assessments form a cornerstone of the
comprehensive set of measures required by the Istanbul Convention in order to
effectively prevent and combat violence against women and domestic violence.

R isk assessments serve as a crucial mechanism for states to fulfil their due

This focus section zooms in on the standards set out in Article 51 of the
convention, which covers risk assessments, as well as progress and challenges
in its implementation. It equally delves into an analysis of Articles 52 and 53 on
emergency barring and protection orders, as well as on Article 31 on custody,
visitation rights and safety, in order to highlight the importance of carrying out
a risk assessment in those specific contexts. The analysis draws on the extensive
corpus of baseline evaluation reports published to date by GREVIO and their
respective findings."

This section also draws on the European Court of Human Rights (the “Court”)
case law that sets out the requirement for effective risk assessments and
contains references to the Istanbul Convention and GREVIO's evaluation reports
in this regard. The Court has consistently held in its jurisprudence that under
the European Convention of Human Rights (the “Convention”) state authorities
have a responsibility to take preventive operational measures in the form
of effective deterrence against serious breaches of an individual’s physical
integrity by a member of her family or by a partner. Taking preventive measures
requires an assessment of whether there is a real and immediate risk to life or
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limb, taking due account of the particular context of domestic violence. The
Court has held in several cases that in such a context, it is not only a question of
an obligation to afford general protection to an individual at risk, but above all,
to take into account the likelihood of the recurrence of successive episodes of
violence within a family.?
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Risk assessment and
risk management as an
international obligation

provides a comprehensive and detailed framework for victims' risk

assessments and risk management. More specifically, Article 51 requires
parties to take measures, through legislation and by other means, to ensure that
all relevant professionals, not only law-enforcement authorities, are required to
assess and take steps to manage the safety risks of a victim on a case-by-case
basis, including the risk of repeated and lethal violence, according to standardised
procedure and provide, where necessary, co-ordinated support.® Such
coordinated effort must involve a range of different institutions and stakeholders,
including, for example, law-enforcement agencies, staff from women'’s shelters,
social services, health professionals and probation and prison services, and must
place the victim’s safety at the centre of any intervention. GREVIO has highlighted
that risk assessments and safety plans are to be carried out for victims of all forms
of violence covered by the scope of the convention, beyond domestic violence,
and must be repeated at various stages of the investigation and application of
protective measures, as the risk to a victim can change. The effectiveness of risk
assessment also hinges on recognising the continuum of violence, which is to
be prioritised over an approach that addresses individual instances of violence
in isolation. Therefore, it is essential to consider, evaluate and assess incidents of
violence within the broader context of
violence against women as a form of
gendered violence and systematically
address the safety not only of the
woman involved but also of her
children.

A rticle 51 as interpreted by GREVIO through its corpus of evaluation reports

In its third-party intervention in
the Court case Kurt v. Austria [GC]*
GREVIO referred to several indicators
that should be included in any risk
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assessment because they are known to be indicative of a high risk. Of particular
significance is whether the perpetrator possesses or has access to firearms as this
is identified by the convention as a heightened risk factor that must be taken into
account systematically. Such possession represents a powerful means to exert
control over victims and increases the risk of homicide.> Other important red flags
include instances where the victim initiates separation or ends the relationship,
past instances of violence, in particular sexual violence, coercive and controlling
behaviour, the imposition of restrictive measures in the past, threats regarding the
care of or access to the victim’s children, threats of homicide against the victim and
her children, substance abuse, mental health issues, unemployment and threats
of suicide. A risk factor that has received growing attention by GREVIO due to its
gravity is non-fatal strangulation.® Indeed, research has shown that victims of prior
strangulation are seven times more likely to later become victims of murder” and
that strangulation is a common method of killing in domestic violence settings.® On
the other hand, where it does not have a fatal outcome, it is likely to cause serious
permanent injuries, such as brain damage, as well as extreme distress to victims,
who commonly feel like they are about to die.’

The legal standard of requiring that risk assessment be carried out in cases of
violence against women enshrined in the Istanbul Convention is mirrored in
General Recommendation No. 35 (2017) on gender-based violence, updating
General Recommendation No. 19 (1992) adopted by the UN Committee on the
Elimination of all Forms of Discrimination against Women (CEDAW Committee).’
It specifies that measures to protect and assist women victims of gender-based
violence need to provide appropriate and accessible protective mechanisms
to prevent further or potential violence and should not be conditional on the
victim initiating legal action. More specifically, such measures of protection
should encompass immediate risk assessment and protection, comprising
a wide range of effective measures and, where appropriate, eviction orders,
protection, restraining or emergency barring orders against alleged perpetrators
and adequate sanctions for non-compliance. Moreover, the EU Victims' Rights
Directive (2012/29/EU) requires that an individual assessment of the victim be
carried out by the relevant services with a view to identifying victims’ specific
protection needs."

Risk assessment and risk management as an international obligation » Page 7



Different approaches
to risk assessment and
management

are being used, at times adapted to the national context. These include

several internationally recognised tools that are applied to assess the
risk, including the lethality risk, that perpetrators of domestic violence pose to
their victim, including, for example, the Spousal Assault Risk Assessment (SARA).
GREVIO also found other models in use, notably B-SAFER, CARE, ODARA, DA and
DASH. Moreover, several countries hold multi-agency risk-assessment conferences
(MARACSs) when a victim of domestic violence is known to be at risk of (further)
serious harm. MARACs bring all relevant statutory agencies together and allow
information on high-risk perpetrators to be shared with a view to identifying
appropriate protective measures for the victim.

A cross the parties to the Istanbul Convention, a range of standardised tools

Where such internationally recognised tools are being incorporated into national
practice, their use across all regions of the country may not be uniform (Austria,
Boshia and Herzegovina, Germany)."? Other countries have developed their
own tools, such as Portugal and Spain, the latter significantly enhancing the
effectiveness of risk-assessment tools through the use of artificial intelligence.”

Specific risk-assessment tools for violence related to “honour” have also
been developed, notably the Assessment of Risk for Honour-Based Violence
(PATRIARCH). Such specific tools, however, are not in use throughout all parties to
the Istanbul Convention and GREVIO’s baseline evaluation reports point to their
use mainly in the Nordic countries.
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Shortcomings in the use
of existing risk-assessment
tools

reports have highlighted several shortcomings in their implementation.

In certain baseline evaluation reports, GREVIO noted with concern the lack
of inclusion of important red flags such as the perpetrator’s possession or access
to firearms (Spain)™ or the recent separation of the victim from the perpetrator
(Poland).” The baseline evaluation reports on North Macedonia and Iceland, on
the other hand, highlight that risk assessments are not systematically carried
out.'s Accordingly, GREVIO has, inter alia, strongly encouraged the authorities
to ensure that an assessment of the victim’s risk is carried out systematically
and speedily by all relevant authorities in co-operation, providing co-ordinated
protection and support.

W here standardised risk assessments are in use, GREVIO baseline evaluation

Concern has equally been expressed by GREVIO where standardised risk-
assessment tools are used improperly and inaccurately or, despite their availability
for use, they are overridden with preference given to police officials’ own
assessment of the risk based on their experience and intuitive skills."” As regards
the former case, in its baseline evaluation report on Georgia, GREVIO noted
with concern that police officers did not accurately/fully record the information
provided by victims, including facts that could reveal aggravating circumstances
or that were crucial to identifying the discriminatory gender motive, which
resulted in the crime being qualified as less grave. Moreover, police officers did
not ask all of the relevant questions included in the risk-assessment checklist and
filled out some parts of the assessment on their own, thereby diminishing the
effectiveness of the risk-assessment process.'® GREVIO has equally identified in
some parties the problematic practice of different agencies using different risk-
assessment tools, leading to inconsistent results.
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Risk-assessment tools mainly used for domestic
violence

A review of the baseline evaluation reports published thus far reveals a
predominant concentration of risk-assessment efforts on domestic violence,
although these efforts vary significantly in terms of their comprehensiveness, level
of multi-agency co-operation and mandatory nature. Forms of violence covered
by the convention beyond domestic violence are far less frequently recognised
as requiring a systematic risk assessment. GREVIO has therefore urged parties,
including Bosnia and Herzegovina, Cyprus, Georgia, Germany, Ireland, Italy, Malta,
North Macedonia, Poland, Romania, Serbia, Slovenia and Switzerland, to ensure
that risk-assessment instruments are avail- able for all forms of violence covered
by the convention.” By way of example, GREVIO noted in relation to Cyprus that
there is no risk-assessment tool to assess the risk that a victim or her daughter/
siblings may be subject to FGM and therefore to allow the timely implementation
of protective measures such as travel bans.?

As regards violence related to “honour”, GREVIO found that Denmark, Norway
and Sweden used the PATRIARCH risk-assessment tool, which was mainly used
by law-enforcement agencies, albeit on the basis of varying degrees of training.”'

Several countries have yet to introduce systematic risk-assessment procedures for
any form of violence against women. For example, GREVIO urged the authorities
in Germany and Poland to ensure that in cases of all forms of violence covered
by the Istanbul Convention, including domestic violence and forced marriage,
systematic and gender-sensitive risk assessment and safety management is
carried out.??

Children are overlooked in risk assessment

Another recurrent shortcoming identified in GREVIO reports concerns the failure
of the relevant authorities to carry out a risk assessment on the victims’ children
parallel to their mothers. In this respect, GREVIO has clarified that it must be
made clear in the law and in any protocol/guideline that the risk assessment
should also systematically be carried out for the victim’s children.”® As was
detailed by GREVIO in its third-party intervention before the European Court of
Human Rights in the case of Kurt v. Austria [GC], perpetrators are often also violent
towards children with whom they cohabit. Children may be exposed to direct
and/or indirect violence, including after the end of an abusive relationship. With
fewer opportunities available to subjugate their former partners after separation,
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many domestic abusers retaliate by abusing their children, leading, in some tragic
cases, to their murder. The importance of carrying out a risk assessment for all
victims, including children, cannot therefore be over-emphasised.

Risk-assessment procedures are not always fully
integrated into MARACs

In a number of baseline evaluation reports, GREVIO has expressed concern over
the fact that risk-assessment procedures, even when formalised, are not fully
integrated into multi-agency co-operation efforts. GREVIO has recalled that
the risk assessment is not a goal in and of itself, but a first step to ensuring co-
ordinated safety measures and support to victims.? It has also emphasised that
where key information from other stakeholders such as schools or the judiciary
is missed, coordination and the safety of the victim can be compromised.?
More specifically, in a consistent number of GREVIO baseline evaluation reports,
including Croatia, Greece, Georgia, Ireland, Poland and Spain, GREVIO drew
attention to the fact that the risk-assessment tools were based almost exclusively
on information from law-enforcement authorities and that there was no efficient
mechanism in place to consider, in a standardised and timely manner, information
from other relevant sources, including the judiciary, women'’s specialist services
or supervised visitation facilities such as family meeting points.?

In requiring multi-agency co-operation to protect high-risk victims, the drafters of
the convention intended that risk-assessment processes also include mechanisms
such as a safety plan for the victim, to co-ordinate safety and support.

Assessment of dynamic risk development

Risk levels are dynamic and may spike in relation to certain steps in legal
proceedings, such as the opening of criminal proceedings or requests made by
the victim for sole custody of shared children. Ensuring continuous risk assessment
and continuous adjustments to safety measures by law-enforcement authorities,
prosecutors and judges throughout all stages of any legal proceedings, starting
from the initial interaction with the victim to potential sentencing, is of utmost
importance. Without consistent and ongoing risk assessments and management,
victims might in fact develop a false sense of security, placing them in greater
jeopardy.

GREVIO baseline evaluation reports, including those on Bosnia and Herzegovina,
Cyprus, Georgia, Ireland, Romania, and Norway, have noted with concern that
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procedures for risk assessment and management were not repeated at all
relevant stages of proceedings.?” In this connection, GREVIO has clarified that the
assessment of the risk and identification of safety measures should be conducted
continuously from the first meeting with the victim all the way to a possible
sentence, because victims’ risk can change and must, therefore, be assessed
during all phases of the procedure.®® Conversely, in Spain, once the victim has
been registered in the central risk-assessment and risk-management tool in use
by law enforcement (VioGen), following the first police assessment of risk, the
police will make regular assessments of changes to this risk according to the
level of risk that the victim is exposed to and the protection measures that have
been imposed. If the level of risk is considered to have changed, the measures
are adapted by informing the courts, which shall then decide on a case-by-case
basis the legal measures of protection to be adopted. Moreover, in Spain, a risk
assessment should be carried by the judiciary and further measures of legal
protection can be put in place alongside those taken by the police.

It is equally noteworthy that in Iceland the Prison and Probation Administration
has developed a risk-assessment tool to assess perpetrators’ likelihood of
further violent behaviour and to determine whether he should be released on
probation.?

Firearm management and risk assessment

Under Article 51, paragraph 2, parties are specifically required to ensure that
risk assessments comprehensively consider credible information regarding the
possession of firearms by perpetrators. The possession of firearms not only serves
as a potent means to control victims but also heightens the risk of homicide,
particularly in post-conflict scenarios or regions where firearm ownership is
customary, granting perpetrators easier access to such weapons. Indeed, a
2017 study investigated the relationship between, on the one hand, state laws
on the possession and relinquishment of firearms in cases of domestic violence
and, on the other, the levels of intimate-partner homicide (by any means).>° The
study has shown that states with laws that ban the possession and mandate the
relinquishment of firearms by perpetrators in cases of intimate-partner violence
have 9.7% lower rates of intimate-partner homicide and 14% lower rates of
intimate-partner firearm homicide.”

GREVIO has noted through its monitoring work that several countries recognise
the critical link between firearm possession and domestic violence and thus
include access to or possession of firearms as a risk factor in its risk-assessment
procedures. By way of example, risk-assessment procedures in Montenegro,
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Poland, Romania and San Marino require law-enforcement agencies to establish
whether a known perpetrator of domestic violence possesses firearms or other
weapons.>? By contrast, GREVIO has noted with concern the absence of such a
risk indicator in the risk assessments of a number of parties, including France,
Monaco, North Macedonia and Serbia.?

Shortcomings in the use of existing risk-assessment tools » Page 13



The evaluation of risk-
assessment tools

assurance of risk-assessment and risk-management processes, and in

identifying weaknesses and areas for improvement. At the same time,
they are also an important element in the process of ensuring that the police
are accountable in carrying out their obligations to assess risk and respond to
intimate-partner violence within a multi-agency framework.

M onitoring and evaluation systems are crucial in supporting quality

Indeed, ongoing efforts in parties to the Istanbul Convention to ensure the
objective evaluation of risk-assessment tools in use have been identified. Notably,
GREVIO observed in its baseline evaluation report on Estonia that a study had
been commissioned by the authorities in 2016 to determine the effectiveness,
need and feasibility of the MARAC risk assessment currently in use. The model
impact assessment included the effect of the MARAC programme on victims and
the costeffectiveness of the intervention programme and was due to be carried
out in 2022. Additionally, in its state report submitted to GREVIO in the context of
the baseline evaluation procedure, the United Kingdom reported that the College
of Policing has published an evaluation of the Domestic Abuse Risk Assessment
(DARA) tool, which was piloted to improve recognition of controlling or coercive
behaviour and provide a more structured method of obtaining information to
assess the threat posed by the perpetrator.3* Based on this research, all frontline
officers are advised to use DARA when conducting risk assessment at domestic
abuse incidents. This notwithstanding, studies indicate that risk management
is under-researched, under-evaluated and hard to link with risk-assessment
outcomes.?
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The digital dimension of
violence against women
and risk assessment

frequently observes that the digital dimension of violence against women is

overlooked in domestic laws and policies. This observation extends to risk-
assessment frameworks, which often do not include or prioritise women and
girls’ exposure to risk online. This is despite the growing incidence of the digital
dimension of violence against women and its increased criminalisation. For
example, GREVIO welcomed the fact that Spain had been among the first European
countries to explicitly criminalise, in 2015, stalking perpetrated through digital
means of communication (“cyberstalking”) under Article 172 ter of its Criminal
Code. In Germany, GREVIO found a solid legal framework applicable to the
digital dimension of violence against women which explicitly criminalises several
forms of technology-facilitated abuse such as cyberstalking, the unauthorised
taking of pictures of private bodily parts, the sharing of images online and the use
of stalkerware.®” Similarly, in Iceland, GREVIO welcomed the clear stance taken
against violence against women in the digital sphere. The newly introduced Article
199a of the General Penal Code incriminates image-based abuse and the sharing
or distributing of such content without the consent of the victim.3® The Act on
the Protection of Sexual Privacy was adopted in February 2021 with the objective
of increasing the protection against digital sexual violence and strengthening
the sexual liberty of individuals. As regards Norway, this party to the convention
had adopted a separate strategy on internet-related abuse (2021-2025), which
addresses the online sexual abuse of children, while the Strategy against Hate
Speech (2016-2020) covered certain forms of violence against women in its digital
dimension, including sexist hate speech.?® The National Action Plan on Rape
included the digital dimension of sexual violence, emphasising the increase in
digital manifestations of such violence, the different forms it may take, such as
image-based abuse or sexualised extortion, and its specific characteristics, such
as the anonymity of perpetrators and the interjurisdictional nature of offences,

I n monitoring the implementation of the Istanbul Convention, GREVIO
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as well as its impacts on the well-being of victims. GREVIO had also pointed to
the awareness-raising activities by the Norwegian law-enforcement agencies
on the digital manifestations of violence against women, such as lectures in
secondary schools, publishing information on various social media platforms
and the forming of a “net patrol” in each police district, who are present on the
internet and social media and offer advice and guidance on crimes committed on
the internet, including violence against women.

In its General Recommendation No. 1 on the digital dimension of violence against
women, GREVIO recognises the growing levels of violence against women
committed in the digital sphere and that its impact is particularly pronounced for
women and girls at risk of or exposed to intersecting forms of discrimination.*® It
offers recommendations for the convention’s full implementation in the digital
space, developing detailed proposalsforaction forthe prevention of such violence,
the protection of victims, prosecution of perpetrators and the development of
holistic policies. Notably, it recommends monitoring, through data collection,
the number of suicides, suicide attempts and gender-based killings of women
and their children with a link to a history of harassment, stalking or psychological
violence perpetrated in the digital sphere.*!
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Domestic homicide
(femicide) review
mechanisms

ender-related  killings  of
G womenand girls, also

referred to as femicide and
feminicide,* represent the lethal
end point of a continuum of multiple,
overlapping and interconnected
forms of gender-based violence.
The United Nations Office on Drugs
and Crime (UNODC) estimates that
globally 81 100 women and girls
were killed intentionally in 2021 and
that the largest share of gender-related killings of women and girls are homicides
perpetrated by intimate partners and other family members.** Such homicides
usually follow prior experiences of physical, sexual or emotional abuse.** By
assessing the seriousness of the situation and the probability of repeated violence
- including lethal violence - and managing the level of risk for a woman and/
or girl, risk assessments and risk management play a crucial role in preventing
the spiralling of violence and, ultimately, in averting gender-related killings.
Accordingly, GREVIO pays close attention to whether parties to the convention
have taken the necessary legislative or other measures to ensure that a risk
assessment is systematically carried out by the competent authorities in cases of
violence against women, in line with Article 51 of the convention. Such preventive
efforts are further strengthened by the requirement to ensure that any gender-
related killing is carefully analysed with a view to identifying any possible failure of
protection and improving and developing further preventive measures.* Indeed,
GREVIO has consistently highlighted in its baseline evaluation reports the need to
putin place a system to analyse all cases of gender-based killings of or attempted
killings of women, such as a domestic violence killings review mechanism, with
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the aim of preventing them in the future, preserving the safety of women and
holding to account both the perpetrator and the multiple agencies that come into
contact with the victim.*® In-depth reviews such as domestic homicide reviews or
domestic violence fatality reviews offer an opportunity to identify gaps in the
responses given by various agencies and support services to violence against
women and to improve their responses and cross-sector collaboration. Reports
have identified the following as some of their defining characteristics: the analysis
of all previous contact between the victim and the relevant support services or
institutions and with the perpetrator, intersectoral co-ordination when reviewing
such killings, data-collection efforts and the formulation of recommendations to
improve the relevant interventions.*

GREVIO has found that most parties that have been evaluated have not put in
place a systematic review mechanism for domestic killings. Nevertheless, it
has welcomed as a first positive step the commissioning and carrying out of
ad hoc reviews of gender-related killings within limited time frames in certain
parties, including in France, Moldova,*® Norway,*® some cantons in Switzerland
and in Bosnia and Herzegovina.*® GREVIO has equally welcomed the setting up
of a Retrospective Domestic Violence Homicide Analysis Team in its baseline
evaluation report on Portugal, which has pub- lished review reports into the
deaths of women, as well as the publication of reports on femicide monitoring in
Georgia.’' As regards France more specifically, GREVIO in its baseline evaluation
report welcomed the review of all domestic homicide cases committed in
2015 and 2016 for which a final judgment had been reached, commissioned in
2019. Such analysis looked into whether a thorough risk assessment had been
carried out repeatedly and a co-ordinated security plan had been established
and whether appropriate measures had been applied to protect victims from
further violence. It equally assessed whether victims had benefited from or had
requested the issuing of a protection order and whether such an order had been
breached.
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Gender-based violence-related suicides and
forced suicides not sufficiently included in
homicide reviews

Gender-based violence-related suicides and forced suicides of women and girls
can also represent a lethal end point for those who are on the receiving end
of acts of violence against women. Indeed, as evidenced by the World Health
Organization’s multicountry study on women'’s health and domestic violence,
violence against women is strongly associated with suicide attempts.>? According
to studies, 76% of victims of intimate-partner violence have suicidal ideation - a
rate that is seven times higher than in non-victims.>* While there are no reliable
statistics, studies in France, the United Kingdom and the United States estimate
that suicides committed in a context of intimate-partner violence represent 12%
of all women'’s suicides. By way of example, 217 women took their lives as a result
of intimate-partner violence in 2018 in France and more than 1 000 across the
European Union.>* Moreover, studies equally show that experiences of sexual
violence account for a significant share of women's increased risk of suicidal
ideation.> For this reason, a history of sexual violence should be investigated,
when possible, in the event of attempted or completed suicide, in order to better
quantify the effect that sexual victimisation has on the suicide risk.>®

While not defined internationally, “gender-based violence-related suicides”
or “forced suicides” are understood as suicides committed as a result of or
following instances of violence against women and domestic violence®, and/
or as the ultimate effect of severe and repeated psychological intimate-partner
violence.>® Equally grave and important to analyse retrospectively are instances
in which women or girls are forced or pressured to commit suicide including
for reasons linked to “honour”. The United Nations Office on Drugs and Crime
(UNODC) refers to such cases as “instigated suicide” and defines them as “the
unlawful death of a woman inflicted upon herself after incitement by another
person”.>®

GREVIO has not identified, thus far, any party to the Istanbul Convention that
examines the above-mentioned suicides in the context of homicide reviews
with a view to assessing retrospectively whether preventive measures could
and should have been taken.®® Nonetheless, in its baseline evaluation report on
Turkiye, GREVIO noted with satisfaction that the authorities were planning to
conduct research on killings and suspicious suicides of women committed in the
name of “honour” within the framework of the National Action Plan on Violence
against Women and thus urged the authorities to ensure that suicides, accidents
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and deaths of women that might disguise killings in the name of “honour” are
effectively investigated and prosecuted.®' Equally worthy of note is the fact that
France has criminalised “gender-based violence-related suicide” as an aggravated
form of harassment of one’s spouse, civil partner or live-in partner.®? Since 2020,
such behaviour is liable to 10 years’ imprisonment and a fine of €150 000 where
the harassment has led the victim to commit or attempt to commit suicide. It
can be argued that the inclusion of completed or attempted suicide in domestic
homicide reviews could be seen as a logical next step for a truly comprehensive
review of gender-based deaths of women.
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Case law of the European
Court of Human Rights

itself in several cases on the necessity and requirements of risk assessments

in the context of domestic violence.®®* Most notably, in its landmark case of
Kurt v. Austria [GC] the Court established an obligation on the contracting parties
to conduct an autonomous, proactive and comprehensive risk assessment when
faced with a situation of domestic violence.’* The terms “autonomous” and
“proactive” in this context refer to the requirement of the authorities to base their
assessment not only on the victim’s testimony and own perception of the risk but
also on an investigation, initiated ex officio. This can include collecting evidence
and assessing information obtained from other state agencies, witnesses and
other relevant sources on all relevant risk factors. While the Court did not stipulate
an absolute requirement to use standardised risk-assessment tools, it underlined,
referencing GREVIO's third-party intervention, that their use could contribute
to the comprehensiveness of the authorities’ risk assessment. Additionally,
the Court considered necessary some form of basic documentation of any risk
assessment conducted, in the light of the requirement of the often urgent nature
of intervention and information sharing between state authorities.®

T he European Court of Human Rights has had the opportunity to pronounce

When it comes to child victims of domestic violence, including in cases in which
they have witnessed violence by one parent against the other, the Court has
pointed out that risk assessments must also be conducted in relation to them,
bearing in mind the possibility that the outcome of the assessment may be
different for each person affected.®® Should a risk to children be established, law
enforcement must share this information with the child-protection authoritiesand
with persons who are in regular contact with the children, for example teachers,
schools and other childcare facilities.®” In this respect, the Court explicitly pointed
to the requirements under Article 51 of the Istanbul Convention and GREVIO's
third-party intervention.

» Page 21



If a real and immediate risk to a victim of domestic violence is detected, the
authorities’ duty to take preventive operational measures to mitigate and
manage the risk is triggered. To that end, the authorities must be equipped
with a “toolbox” containing an array of possible legal measures, including, for
example, an emergency barring order, the arrest of the perpetrator or other
measures that offerimmediate protection to the victim. The Court has underlined
that preventive operational measures inevitably constitute an interference with
the (alleged) perpetrator’s rights, which, however, may be necessary in order to
protect the life and physical integrity of a victim of domestic violence.®® To balance
the rights of the different persons involved, any measure taken must be adequate
and proportionate to the level of the risk assessed.®® In addition, the Court has
pointed out that risk-management plans and co-ordinated support services have
proved valuable in practice to avert further risks, in addition to treatment options
for the perpetrator.”®

Under the Court’s jurisprudence, the obligation to conduct a risk assessment is
not limited to criminal or administrative law. In the case of .M. and Others v. Italy,
where a knowingly violent father killed his son in the course of a supervised visit,
the Court severely criticised the Italian authorities for not having assessed the risk
to the child at any pointin time.”" In the recent judgment of Bizdiga v. the Republic
of Moldova, the Court for the first time explicitly stipulated the requirement to
conductariskassessmentin family law proceedings where allegations of domestic
violence have surfaced in the context of custody and visitation right disputes. It
held that an assessment of any risks of violence or other forms of ill-treatment,
therefore, must form an integral part of such proceedings. In addition, an alleged
history of domestic violence is a“relevant and mandatory factor to be weighed
in the assessment of domesticauthorities when deciding on contact rights”.”2
The failure to do so led to a violation of Article 8 of the Convention in the case
of Luca v. the Republic of Moldova.”® In this case, the Court referenced the focus
section contained in GREVIO’s 3rd Report on its General Activities, which pointed
to information obtained in the course of its evaluation visits that one parent’s
abuse of the other was only rarely taken into account when taking decisions on
custody and visitation rights. Therefore, a systematic screening and following risk
assessments constitute a necessary practice in such proceedings.
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The importance of risk
assessment in family law
proceedings

nderscoring the importance
U of risk assessment at various

points in time in a woman's
journey towards a life free from
violence, GREVIO has throughout
its baseline evaluation procedure
continuously emphasised the need
for robust risk assessment and
screening for a history of domestic
violence in family law proceedings. It has repeatedly called for such screening
to include a history of intimate-partner violence by one parent against the other,
in order to allow information on the level of threats to the safety and well- being
of the non-abusive parent and the child to surface.” Family law professionals
must be enabled to consider a history of abuse for decisions on child custody and
visitation to ensure the safety of victims and their children.

Article 31 of the Istanbul Convention seeks to ensure that incidents of violence
covered by the convention, in particular domestic violence, are taken into account
in decisions on custody and visitation rights to ensure that the exercise of these
rights do not harm the rights and safety of the victim or children. Paragraph 1
aims at ensuring that judicial authorities do not issue contact orders without
taking into account incidents of violence against the non-abusive carer as much
as against the child itself, while paragraph 2 lays out the obligation to ensure that
the exercise of any visitation and custody rights does not jeopardise the rights
and safety of the victim and/or children.

In its assessment of the level of implementation of Article 31, GREVIO has
developedimportant elements that it deems essential for the fullimplementation
of this provision. Ensuring adequate levels of training of family law professionals
on the nature of domestic violence, including psychological violence and post-
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separation violence, as well as on other forms of violence, features among these
elements. Similarly, consultation by family courts of all relevant professionals
and statutory agencies to assess the full spectrum of past and ongoing violence
is another important element in order to enable family law judges to consider
the history of violence when deciding on custody and visitation rights. Of equal
relevance is the need to ensure adequate risk assessment and screening at the
level of family law courts. The Mid-term Horizontal Review of GREVIO baseline
evaluation reports published in 2021 offers insights into the shortcomings
established by GREVIO in this regard.”” These were further detailed in the focus
section dedicated to the intersection between domestic violence and child
custody and visitation rights as contained in its 3rd Report on GREVIO’s General
Activities published in 2022.7

Inadequate risk assessments and screening

The shortcomings identified by GREVIO in its baseline evaluation reports mainly
pertain to the failure to conduct a risk assessment or screening for domestic
violence in cases related to the determination of custody and visitation rights.
GREVIO had noted the absence of such screening in relation to France, Italy,
Montenegro, the Netherlands, Portugal and San Marino.”’ It had also found
that judges did not conduct risk assessments or ask for the disclosure of the
risk assessment and safety plans drawn up by law-enforcement agencies and/
or other competent authorities with a view to taking them into account when
establishing the best interests of the child.”® Since then, GREVIO has identified
similar shortcomings in its baseline evaluation reports on Bosnia and Herzegovina,
Croatia, Estonia, Germany, Greece, Iceland, Ireland, Norway and Slovenia.”
Similarly, the need to increase the level of consultation and co-operation across
various statutory agencies was raised by GREVIO in relation to Bosnia and
Herzegovina, Croatia, Cyprus, Ireland, Luxembourg and Norway, among others.8°

Risks to women and children overlooked or
minimised in family law settings

The inadequacy or inexistence of formalised procedures in place to identify
risks women and children face from an abuser is compounded by the frequent
positioning of mothers as “alienating” the other parent or as being “un-co-operative”.
This is particularly the case where they raise before the competent courts a
perpetrators’ past or ongoing abusive behaviour or seek sole custody of children
after separation from their abusive spouse. GREVIO has revealed the use of
such notions and labels in nearly all parties under evaluation and has pointed
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to the impact this has: minimising evidence of domestic violence and masking
the level of risk women and children are exposed t0.8! In many of its baseline
evaluation reports, GREVIO has found these notions to be “invoked without
a proper understanding of the dynamics of domestic violence against women
and its effects on children”, and “in the absence of a thorough risk assessment
and case-by-case examination”. In several of its reports, it found the application
of such concepts, including the scientifically unfounded concept of “parental
alienation syndrome” to downplay the level of abuse, to disregard the gender-
based nature of domestic violence and to ignore essential aspects of child welfare
in Andorra, Belgium, Croatia, Cyprus, Estonia, France, Germany, Greece, Iceland,
Ireland, Italy, Luxembourg, Poland, Romania and Spain.?? For this reason, GREVIO
has repeatedly voiced grave concern over the use of such concepts and has
pointed repeatedly to its lacking scientific foundation. It consistently refers to
the statement of December 2017 by the European Association for Psychotherapy
(EAP), which draws attention to the fact that the concepts of “parental alienation
syndrome” (PAS) and “parental alienation” (PA) are unsuitable for use in any
psychotherapeutic practice. Similarly, the United Nations Special Rapporteur
on violence against women and girls, its causes and consequences, has pointed
to the harmful impact recourse to such scientifically unfounded concepts as
“parental alienation” lead to.%

Numerous baseline evaluation reports call on the authorities to ensure wider
levels of training on patterns of domestic violence, concepts of coercive control,
manipulation and abuse, including psychological violence, which may also
involve the use of technology or may be perpetrated online. Separation from an
abusive partner will often increase not lower the risk to children, which is why
dynamic risk-assessment procedures and screening, including within family law
proceedings, is crucial. Understanding the level of risk for women and children
who leave abusive situations, including situations of psychological abuse, is vital
for adequate decision making in proceedings on custody and visitation rights.
Research is increasingly pointing to child custody and visitation proceedings as
an arena for continued abuse after separation, often taking the form of malicious
litigation.®* Such proceedings and subsequent visitation rights may also result
in the potential targeting of children, which family law professionals need to be
aware of. For these reasons, GREVIO frequently points to the need for a more
thorough understanding of how post-separation abuse manifests itself in family
law proceedings concerning custody and visitation rights. Robust screening and
risk-assessment procedures are thus vital for the Istanbul Convention’s premise of
safety first to develop its potential.
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