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Executive Summary

1 EXECUTIVE SUMMARY

Corruption, money laundering and other forms of economic crime present a great challenge
for modern societies in multiple levels, including prevention, identification and investigation,
prosecution and adjudication. To illustrate the scale of the challenge it is worth mentioning
that various estimates indicate that the cost of corruption annually is about $2.5 trillion or
close to 5% of global GDP!, and there are between $800 billion and $2 trillion laundered
annually. These figures clearly show that there is a need for a concerted effort to address these
forms of criminality.

Modern societies have been forced to seek to identify means to address corruption, money
laundering and other forms of economic crimes in a way that would be proportionate and
dissuasive for those involved, the measures adopted include strong legislative frameworks,
establishment of specialised law enforcement, prosecution and even judicial bodies.

This study (technical paper (TP)) analyses the rationale for the establishment of specialist anti-
corruption courts (ACC) against that of using specialised anti-corruption judges, by
comparing the experiences of those countries that have adopted such anti-corruption
measures. The in-depth analyses focused on nine member States of the Council of Europe that
have anti-corruption courts or anti-corruption judges. Reference is, however, made to a
greater number of countries for context and comparison. There are 33 states or jurisdictions in
total which have either an anti-corruption court, or judges who have specific jurisdiction to
hear corruption cases: 11 in Europe, one in Northern America, 10 in Africa and 10 in Asia and
Pacific.

The analysis is based on desk research? and information kindly provided by members of
Magistrats Européens pour la Démocratie et les Libertés (MEDEL) and from members of the
Commonwealth Magistrates” and Judges’ Association (CMJA).

The current trend in anti-corruption practice is to focus on specialisation of institutions, in
particular the prosecution services and the judiciary. Most ACCs have been established in the
21st century, however various countries have taken different approaches and these courts are
not all the same.

Rationale for Specialised Anti-Corruption Courts

The practice of judicial specialisation is not new, Gramckow and Walsh?® have identified three
models of judicial specialisation: i) separate court or court system; ii) separate court division
or bench within a court; and iii) judges with special expertise sitting on ad hoc court panels
when needed. Deciding which model to adopt means identifying why specialisation is
necessary — what is the problem that needs to be solved by the introduction of judicial
specialisation? According to Gramckow and Walsh if there is a large volume of cases that
require judicial specialisation a separate court may be useful, however, if the number of cases
and the potential workload is unclear, a specialised division or specialised judges may be
sufficient.

! Estimated by the UN and the World Economic Forum

2 Research for this paper was completed in June 2022.

3 Gramckow H. and Walsh B. (2013), Developing Specialised Court Services: International Experiences and Lessons
Learned.
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It has to be noted, however, that there are dangers of specialisation, the possibility of which
need to be considered when deciding whether to adopt a specialised ACC.

The main rationales for adopting specialised anti-corruption courts or judges identified in this
study are integrity and prevention of corruption; efficiency and expertise; and external factors.

Focusing on case studies conducted under this paper, integrity and prevention of corruption
was a reason for establishing ACCs in four countries: Albania, the Slovak Republic, Croatia,
and Ukraine. Looking at the broader picture, similar is the case with Indonesia and
Madagascar as well.

Improving efficiency and expertise in corruption cases is a stated reason for establishing
judicial anti-corruption specialisation in many countries. From the perspective of the
European case studies, these include Latvia and Serbia. More broadly, ACCs have been
established for reasons of efficiency and expertise in Botswana, Cameroon, Ghana, Malaysia,
Palestine?, Pakistan, Philippines, Rwanda, Tanzania, Uganda, and Zimbabwe.

Comparing the experiences of ACCs indicates the problems and challenges that can arise
when trying to improve the expertise of judges and efficiency in corruption cases through
specialisation. The main mechanisms used to improve efficiency and expertise are: a)
recruitment of specialised judges who can focus on corruption cases; b) speed and efficiency
built into institutional design; and c) introducing deadlines. Generally, problems in recruiting
specialised judges are diverting judicial talent away from other areas; lack of specialisation in
practice; lack of capacity and training; and frequent transfer of judges or cases. In the
European examples, the main concerns are lack of specialisation in practice; lack of capacity
and training; personalisation of justice and insulation of judges. Speed and efficiency can be
built into institutional design by creating a separate, comprehensive parallel court, or by
speeding up the appellate process by skipping one appellate tier.

Where deadlines are introduced to improve efficiency, practice shows that often the deadlines
are very tight, and they are frequently missed.

This study has found that external factors have played a significant role in the countries of
focus, and this is because many of these have either acceded to the European Union (EU), or
are seeking accession, and they must meet the rule of law requirements in Cooperation and
Verification Mechanisms (CVM) or accession conditionalities set out in partnership
agreements with the EU. However, conditionalities are also present in relationships between
non-European countries and the OECD, USAID, or IMF, for example. Recent research has also
shown that attracting foreign investment is sometimes a significant factor in the decision to
adopt specialised anti-corruption courts or judges.

Models of Anti-Corruption Courts and Specialised Judges

Schiitte and Stephenson® outline the five main choices to make when designing the ACC.
These are the relationship of the ACC to the prosecution authorities and regular courts and
judicial system; the size of the AC court; the procedures for appointing and removing
specialised judges and the scope of the ACC’s jurisdiction.

4 This designation shall not be construed as recognition of a State of Palestine and is without prejudice to the
individual positions of Council of Europe member States on this issue.

5 Schutte S. A. and Stephenson M. C. (2016), Specialised Anti-Corruption Courts
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The present study provides a brief overview of the prosecution authorities in the main
countries under comparison. Of the nine, only Latvia has no specialised prosecution authority,
but it does have a specialised investigation authority. All the other countries (Albania,
Armenia, Bulgaria, Croatia, Serbia, Slovak Republic, Ukraine and the United Kingdom
(England and Wales)), have both specialist investigation and prosecution authorities.

This study recognises the following categories of ACCs:

i) Comprehensive Parallel Court — where the anti-corruption court stands alone in parallel to
the existing institutional arrangements and includes both first instance trial courts and
appellate courts;

ii) Embedded Specialised multi-functional court: the anti-corruption court serves as both a first
instance court in some cases, and an appellate court for corruption appeals from the lower
courts;

iii) Embedded Specialised Court (First Instance or Appellate) — a distinct anti-corruption court
that sits within the existing court system and appeals from which go to the next second
instance court above it;

iv) Specialised Division or Divisions — specialist anti-corruption divisions or chambers are
created within existing courts, such as the High Court.

There are six countries with a comprehensive parallel ACC: Indonesia (2002), Bulgaria (2012),
Madagascar (2016), Ukraine (2018), Albania (2019) and Armenia (2021). They are each similar,
but unique and different too. The key features of this model are that the primary objective of
establishing an anti-corruption court was to insulate the specialised judges from existing
corruption or perceptions of corruption in the judiciary and to improve the integrity of the
anti-corruption process. Specialisation runs from first instance all the way through the
appellate structure, including some form of specialisation in the final court of appeal (apart
from in Bulgaria). Moreover, institutional reforms are accompanied by a special judicial
appointments process or judicial vetting.

The Philippines (1979) is the only country with an embedded multifunctional court. The
Sandiganbayan has the status of a Court of Appeal but is primarily a first instance court. It
does have jurisdiction as an appellate court but is rarely used in this way.

There are eleven countries with an embedded first instance ACC: Bangladesh (1958), Pakistan
(1958), Senegal (1981/2012), Nepal (2002), Slovak Republic (2003), Afghanistan (2010, its
current status is unclear), Cameroon (2011), Malaysia (2011), Thailand (2016), Sri Lanka (2018),
and Latvia (2021). This study shows that this is a very flexible way to introduce an ACC
because there are so many ways to tailor arrangements to suit the needs of a particular system.

There are thirteen countries with specialised AC divisions: Kenya (2002), Bosnia and
Herzegovina (2004), Ghana (2006), England and Wales (2006), Uganda (2008), Croatia (2010),
Mexico (2016), Tanzania (2016), Rwanda (2018), Kosovo* (2013), Botswana (2013), Serbia (2018)
and Zimbabwe (2020). This is perhaps the most flexible model of ACC, and possibly the easiest
to institute. Many of these specialised divisions are established by judicial leaders exercising
their administrative powers and therefore they can be established very quickly.

" All references to Kosovo, whether the territory, institutions or population, in this text shall be understood in full
compliance with United Nations Security Council Resolution 1244 and without prejudice to the status of Kosovo.
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The jurisdiction of ACCs varies greatly between a very broad jurisdiction encompassing civil
cases, a broad jurisdiction including non-corruption cases, or a very limited jurisdiction
focused on corruption cases alone.

The composition of specialist benches and allocation of cases in ACCs varies too and is unique
to each court. In terms of appointments, the only country with a special appointments process
for the ACC is Ukraine. Otherwise, all judges are appointed in the same way. However, while
in Ukraine anti-corruption judges are vetted and appointed through a special process, vetting
has also been used elsewhere in the main case studies (Serbia, Albania and Armenia), but for
all judges.

This paper does not examine the issue of funding of ACCs because the authors received mixed
responses to a questionnaire about the issue and were unable to make useful comparisons.

The efficiency and added value of an ACC can be difficult measure, and while conviction
rates, for example, may be a simple way to indicate the progress of a court, they do not give
the full picture. This challenge is even greater when considering that very few countries or
courts collect or retain information about corruption cases specifically. ACCs alone are not the
solution to address problems of judicial integrity and independence. This study has found
that without comprehensive restructuring of the judiciary, a new ACC may be compromised
or fail to deliver on expected outcomes.

The study finds that ACCs in some cases potentially have positive impact on the increase of
foreign direct investments, however there are no direct effects on corruption perceptions in
countries with ACCs. It is evident that the establishment of judicial anti-corruption
specialisation does not ensure a significant improvement in perceptions of corruption, and the
creation of ACCs has not had an impact on the overall corruption environment.

Problems and challenges

Problems and challenges are evident not only once an ACC has been established, but also
during the setting up of these courts. Resistance to reform arises from both judges and
politicians. In addition, there are concerns about the sustainability of reforms. For ACCs to be
successful and sustainable they need resources, and this usually relies on political will. The
examples of the Gambia and Mexico demonstrate situations where there is not enough
political will to take the final steps towards completing the establishment of the court, whereas
the examples of Burundi and Bulgaria demonstrate that once political will is lost, the ACC
may be abolished or closed.

Conclusions

This study shows that the reasons for establishing an ACC can have an impact on the success
or otherwise of the new court. While different reasons, including efficiency and expertise may
be given for establishing and ACC, there is usually a lack of integrity or a lack of trust in the
judiciary underlying the reforms. In the nine European case studies included in this paper,
the predominant motivation for the introduction of an ACC was external — the need for these
countries to meet the requirements of the EU, the standards of the Council of Europe, or aid
conditionalities of international donors.

The four main conclusions may be drawn about establishing ACCs.

1. The focus of reform should be on restructuring and strengthening the judiciary.

. Trends and practice of Special Courts and Specialised Judges in the Anti-Corruption area
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2. There is no standardised solution. Each country has unique needs and therefore
requires a unique solution.

3. Itisimportant to identify the reasons for the ACC, and the goals of the ACC, to ensure
that the best solution, and the best institutional design is adopted.

4. The reason for establishing the ACC is relevant to the choice of institutional design.

There are advantages and disadvantages of each ACC model.

Advantages Disadvantages

a) Comprehensive Parallel Court

- Insulation from the judiciary; - Resistance from within the judiciary or

- Incentive to foreign investors. from politicians;

- Possibility of easier control of a separate,
comprehensive court by government;

- Human and financial resources not
sustainable in the long run.

b) Embedded Specialised Multifunctional Court

- More efficient and streamlined in theory; | - Reliant on criminal rules and procedure,
- Might be easier for such a court to which may cause delays and inefficiency
innovate. anyway;
- Reliant on prosecutors not to cause
delays;

- Small judge-to-case ratio causes backlogs.

¢) Embedded Specialised Court

Design can be tailored to meet specific | - Flexibility comes with concerns about
domestic needs. process and procedure and whether this
can be used to undermine due process or
allow for excessive discretion.

d) Specialist Divisions or Specialist Judges

Solution found within the existing judiciary; | - Personalisation of justice;
greater efficiency leading to an increase in | - Potential narrowing or perspective of
public trust in the judiciary as a whole. judges and prosecutors.
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Introduction

2 INTRODUCTION

21  Scope of this paper

This paper analyses the rationale for the establishment of specialist anti-corruption courts and
the use of specialised anti-corruption judges by comparing the experiences of countries that
have adopted such measures to combat corruption. The primary focus of comparisons is on
nine member states of the Council of Europe that have anti-corruption courts or anti-
corruption judges:® Albania, Armenia, Bulgaria, Croatia, Latvia, Serbia, Slovak Republic,
Ukraine and the United Kingdom (England and Wales). Note, however, that the Parliament
of Bulgaria voted 134/73 on 14 April 2022 to close the Specialised Criminal Court.” Reference
is made in this paper to other jurisdictions where appropriate. In total there are 33 states or
jurisdictions which have either an anti-corruption court, or judges who have specific
jurisdiction to hear corruption cases:® They include Afghanistan, Albania, Armenia,
Bangladesh,’ Bosnia Herzegovina, Botswana, Bulgaria, Cameroon, Croatia, Ghana, Indonesia,
Kenya, Kosovo, Latvia, Madagascar, Malaysia, Mexico, Nepal, Pakistan,’® Palestine,
Philippines, Rwanda,"" Senegal,'? Serbia, Slovak Republic, Sri Lanka, Tanzania, Thailand,
Uganda, Ukraine, United Kingdom (England and Wales) and Zimbabwe.

2.2 Methodology

Desk research conducted in preparation for this analysis includes detailed research on the
nine main case studies and research on the other countries as necessary. Both primary and
secondary materials are referred to wherever possible, and the authors have sought to use the
most authoritative versions of legislation and case law, including trying to find the most
authoritative translations where appropriate. Information was also sought from members of
Magistrats Européens pour la Démocratie et les Libertés (MEDEL) and from members of the
Commonwealth Magistrates” and Judges’ Association (CMJA). The authors are grateful to

¢ Note that this includes courts or judges that are specifically competent to hear corruption cases, but who also hear
other cases as well. And corruption may include “economic crimes” as well. See further below.

7 Bulgarian News Agency (2022), Closure of Specialised Jurisdictions Approved on First Reading by Amendments
to Judicial System Act, available at: www.bta.bg/en/; Verfassungsblog (2022), Bulgaria’s Failed Specialised
Criminal Justice Experiment, available at: https://verfassungsblog.de/. See further section 4 below.

8 Most of these courts are outlined in Schutte S. A. and Stephenson M. C. (2016), Specialised Anti-Corruption Courts.

° The “Court of the Special Judge” was established by s.3 of the Criminal Law Amendment Act (CLAA) 1958. The
Anti-Corruption Commission (ACC) was established in 2004 by the Anti-Corruption Commission Act 2004, giving
jurisdiction over corruption cases set out in the Act to the Court of the Special Judge. See further: Chowdhury G.
S. (2007), Country Report: Bangladesh, p. 109

10 The “Court of the Special Judge” was established by s.3 of the Criminal Law Amendment Act (CLAA) 1958 in
Pakistan. Bangladesh became independent from Pakistan in 1971 and retained this pre-independence legislation
(n.3 above). Pakistan, too, retained this legislation, and supplemented it in later years by creating the
“Accountability Court”. Information kindly provided in response to questionnaire by Adnan Larik, Deputy

Secretary-General, National Judicial (Policy Making) Committee, Law and Justice Commission of Pakistan,
December 2020.

1 Information kindly provided in response to questionnaire by Justice Harrison Mutabazi, Judicial Spokesperson,
Judiciary of Rwanda, November 2021

12 The specialised court for hearing cases of illicit enrichment was established in 1981 (Laws 81-53 and 81-54 of
1981) until 1984 when it was removed from the judicial framework (Law 84-19 of 2 February 1984). It was reinstated
in 2012 by Decree No. 2012-502 of 10 March 2012.
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those who kindly took the time to respond and direct them to the relevant information about
their jurisdictions.

In addition to country-specific research, the authors have conducted brief literature reviews
of the relevant areas, including global, regional, and domestic trends in approaches to
combatting corruption, literature on frameworks for deciding on approaches to combatting
corruption, the specialisation of courts, judicial independence as affected by court reform and
management, and judicial integrity. Research for this paper was completed in June 2022.

23 Approaches to preventing and combatting corruption

Approaches to preventing and combating corruption have evolved. Where once there was a
strong focus on the establishment of anti-corruption agencies, now there is a focus on
specialisation, particularly in the prosecution services and the judiciary.!® The adoption of the
United Nations Convention against Corruption (UNCAC)* in 2003 and subsequent
ratification by 189 States Parties!® has consolidated efforts to improve both domestic anti-
corruption efforts and transnational cooperation in combating corruption.

In Europe there are a number of regional standards and agreements that concern the
prevention of corruption, and bodies that implement them:

- Council of Europe Resolution (97)24 on the Twenty Guiding Principles for the Fight
against Corruption (1997);

- The EU Convention on the fight against corruption involving officials of the European
Communities or officials of Member States of the European Union (1997);

- OECD Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions (1997);

- Council of Europe Criminal Law Convention on Corruption (1999)7 and Additional
Protocol to the Criminal Law Convention on Corruption (2003)'s;

- Council of Europe Civil Law Convention on Corruption (1999)*;

- Council of Europe — Model Code of Conduct for Public Officials (2000)%;

- Council of Europe - Common Rules against Corruption in the Funding of Political Parties
and Electoral Campaigns?;

- UNCAC (2003)%;

13 For a full overview of developments in this field see: World Bank (2020), Enhancing Government Effectiveness and
Transparency: The Fight against Corruption

14 United Nations (2003), United Nations Convention against Corruption.
15 See www.unodc.org

16 European Union (1997), EU Convention on the fight against corruption involving officials of the European Communities
or officials of Member States of the European Union

17 Council of Europe (1999), Criminal Law Convention on Corruption (ETS No. 173).
18 Council of Europe (2003), Additional Protocol to the Criminal Law Convention on Corruption (ETS No. 191)
19 Council of Europe (1999), Civil Law Convention on Corruption (ETS No. 174).

20 Council of Europe (2000), Recommendation No. R (2000) 10 of the Committee of Ministers to Member states on codes of
conduct for public officials.

21 Council of Europe (2003), Recommendation No. R (2003) 4 of the Committee of Ministers to Member states on Rules
against Corruption in the Funding of Political Parties and Electoral Campaigns.

22 See UNODC (2004), Global Action against Corruption: The Merida Papers for information about the development of
UNCAC.
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- Group of States against Corruption (GRECO)»
24 Anti-Corruption Courts as an emerging tool in combatting corruption

While anti-corruption agencies or commissions may be said to be “ubiquitous”,? specialised
anti-corruption courts and judges are not. However, they are being used more and more as a
mechanism for combating corruption. As Table 1 below shows, there are now 33 countries
with specialised anti-corruption courts or divisions. Specialisation may be seen as a way to
address corruption through problem-solving courts,? but it is not always clear what problem
they are really aiming to solve. There are often tensions between the internal needs of the
court system (e.g. greater efficiency), and external or political needs (e.g. the needs of
numerous stakeholders, or quick political gain). As will be seen in Section 3, external demands
and political pressures often play a significant part in decisions about court specialisation,
even if close analysis of the problems in practice suggest a different strategy.2

The specialised anti-corruption court is really a twenty-first century phenomenon: after the
tirst three courts were established (Pakistan/Bangladesh 1958, Philippines 1979, and Senegal,
1981) the remainder have been established (or revived, in the case of Senegal) gradually since
the turn of this century.

2.4.1 Categories of judicial anti-corruption specialisation

There are different ways of categorising anti-corruption courts and specialised judges. Schutte
and Stephenson categorise the courts as follows:

i) Comprehensive Parallel Court (the anti-corruption court system includes both first instance
trial courts and appellate courts); ii) Hybrid Court (the anti-corruption court may serve as a
court of first instance for some (more important) corruption cases and serves as an
intermediate appellate court for other corruption cases that are heard in the first instance
generalist courts. Appeals from the anti-corruption courts go to the Supreme Court); iii) First
Instance Court (specialised anti-corruption court which has original jurisdiction over anti-
corruption cases, with appeals to the Supreme Court); and iv) Solo Judge (judges are
designated or appointed on general trial courts; the usual appeals process remains in place).?”
Kuvvet distinguishes between: First Instance Court, Hybrid Court and Comprehensive
Parallel Court.?

For the purposes of this study, the authors have found that a slightly different set of categories,
is more useful, and therefore differentiate between models of specialisation in the following
way:

a) Comprehensive Parallel Court: the anti-corruption court stands alone in parallel to the
existing institutional arrangements and includes both first instance trial courts and
appellate courts.

2 See www.coe.int/greco
2 Schutte S. A. and Stephenson M. C. (2016), Specialised Anti-Corruption Courts.

% Madeira L. M. and Geliski L. (2021), An Analytical Model of the Institutional Design of Specialised Anti-corruption
Courts in the Global South: Brazil and Indonesia in Comparative Perspective, p. 5

26 See Section 3.1.1, below, and Gramckow H. and Walsh B. (2013), Developing Specialised Court Services: International
Experiences and Lessons Learned.

77 Schutte S. A. and Stephenson M. C. (2016), Specialised Anti-Corruption Courts, p. 20

2 Kuvvet E. (2021), Anti-corruption courts and foreign direct investments, p. 575
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Embedded Specialised multi-functional court: the anti-corruption court serves as both
a first instance court in some cases, and an appellate court for corruption appeals from
the lower courts.

Embedded Specialised Court (First Instance or Appellate): a distinct anti-corruption
court that sits within the existing court system and appeals from which go to the next
second instance court above it.

Specialised Division or Divisions: specialist anti-corruption divisions or chambers are

created within existing courts, such as the High Court.

Table 1: Global adoption of anti-corruption courts

Year Country Institutional structure

1958 Bangladesh Embedded 1+ instance court
1958 Pakistan Embedded 1¢ instance court
1979 Philippines Embedded multi-functional court
1981 Senegal Embedded 1¢ instance court
2002 Indonesia Comprehensive parallel court
2002 Nepal Embedded 1+ instance court
2003 Brazil Specialist divisions

2003 Kenya Specialist division

2003 Slovak Republic Embedded 1% instance court
2004 Bosnia Herzegovina | Specialist division

2006 Ghana Specialist division

2006 United Kingdom Specialist Division

2008 Uganda Specialist Division

2010 Afghanistan Embedded 1+ instance court
2010 Croatia Specialist Division

2010 Palestine Not enough information

2011 Cameroon Embedded 1¢ instance court
2011 Malaysia Specialist divisions

2012 Bulgaria Comprehensive Parallel Court
2013 Botswana Specialist division

2016 Madagascar Comprehensive parallel court
2016 Mexico Specialised judges (not yet appointed)
2016 Tanzania Specialist Division

2016 Thailand Embedded 1* instance

2018 Rwanda Specialist Division

2018 Serbia Specialist Divisions

2018 Sri Lanka Embedded 1¢ instance court
2018 Ukraine Comprehensive Parallel Court
2019 Albania Comprehensive Parallel Court
2019 Kosovo Specialist division

2020 Zimbabwe Specialist Divisions

2021 Armenia Comprehensive Parallel Court
2021 Latvia Embedded 1% instance court
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In Table 1, the categories for Bulgaria, Kenya, Tanzania and Uganda differ from those of
Schutte and Stephenson®. This Technical Paper includes “anti-corruption” (criminal) courts
as well as “economic crimes” (criminal or criminal and civil) courts which have jurisdiction
over corruption offences. Respondents to our questionnaire from both Rwanda* and England
and Wales® have stated that they do not have an anti-corruption court. However, Rwanda
has an economic crimes chamber in the Intermediate Court, the jurisdiction of which includes
corruption;? and as set out in the case study in Appendix 1, England and Wales have a
designated court for receiving fraud and corruption cases. In addition, the Law Commission
if England and Wales recommended that Crown Court judges should be specially trained to
hear complex cases involving the confiscation of proceeds of crime and that such cases should
then be allocated to those specialist judges.* The authors have therefore included these
examples in this study.

2.4.2 Domestic challenges to addressing corruption through the courts

As it will be further analysed in Section 4, countries that have decided to establish specialised
anti-corruption court structures (either more or less insulated from traditional judiciaries)
faced relevant internal challenges during that process.

The research made for this paper showed that the creation of specialised judicial bodies
implies the allocation of considerable financial and human resources, which countries more
affected by corruption often do not dispose.

Another relevant aspect showed by this research is that the establishment of specialised anti-
corruption courts or sections often meets serious resistance, either from politicians (mainly
the opposition parties, fearing that the new courts may be used as a repressive weapon against
them) or from inside the judiciary (fearing to lose privileges or an increased mistrust from
society).

Although increasingly seen and used as a tool to combat corruption, research made shows
that much of the outcome of the process of creation of specialised judicial bodies depends on
objective preconditions: obtaining broad political consensus to back the reform; defining the
rationale and goals behind the decision to create such bodies, thus allowing to choose the
correct model; allocating adequate resources to create material conditions and hire and train
skilled staff. This is the analysis that will be made in the following sections.

» Kuz I. Y. and Stephenson M. C. (2020), Ukraine’s High Anti-Corruption Court: Innovation for Impartial Justice. Our
characterisation of these courts as specialist divisions is also informed, in the case of Tanzania and Ghana, by
information provided in response to questions sent to members of the Commonwealth Magistrates” and Judges’
Association.

% Response to questionnaire kindly provided by Justice Harrison Mutabazi, Judicial Spokesperson, Judiciary of
Rwanda, November 2021.

31 Response to questionnaire kindly provided by Elena East, Deputy to the Head of the Criminal Justice Team for
the President of the Queen’s Bench Division.

32 Response to questionnaire kindly provided by Justice Harrison Mutabazi, Judicial Spokesperson, Judiciary of
Rwanda, November 2021.

3 Hopmeier M., Report on Southwark Crown Court, London and its work in relation to Corruption and other Economic
Crime cases.

% Law Commission, Confiscation of the Proceeds of Crime After Conviction: A Consultation Paper, Consultation Paper
249, September 2020, see Ch.10.
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2.5 The Case for an International Anti-Corruption Court

Besides being increasingly used by individual countries since the beginning of the century, in
recent years, the debate on the creation of specialised anti-corruption courts moved from
national jurisdictions to the international arena. In 2012, Judge Mark. L. Wolf (United States
of America) presented the idea of establishing an IACC, at the International Legal Forum, in
Saint Petersburg (Russian Federation)®. In his view, this international judicial body is needed
to ensure the “extraterritorial prosecution and punishment of corrupt leaders of countries that are
unwilling or unable to enforce their own laws against powerful offenders”. The problem, he states,
is not lack of laws, but the fact that “countries do not hold corrupt leaders accountable because those
very leaders control every element of the administration of justice” .

The proposed IACC would have a structure similar to the ICC (established in 2002 for
prosecuting genocide, crimes against humanity, and war crimes), and would be composed of
“elite prosecutors from around the world with the experience and expertise necessary to develop and
present complex cases effectively” and be led by “able and impartial international judges”. Its
jurisdiction would be complementary — only intervening when States are unwilling or unable
to make concrete efforts to investigate, prosecute, and punish corruption —and the offences to
be investigated and tried would be those described in the UNCAC. It would have competence
over offences committed by citizens of member States, but also citizens of third States that use
the financial system of an IACC member to launder the proceeds of corruption or citizens of
third States which are referred to the court by the UN Security Council.

The reasons behind the proposal to create an IACC are mainly three®:

i.  The deterrent effect: an IACC would put an end to the feeling of impunity of
wrongdoers and impose a de facto travel ban on them, as they could be arrested when
travelling to signatory States;

ii. =~ The incentive to improve domestic justice systems: having only complementary

jurisdiction, signatory States would feel compelled to improve their national justice
systems, in order to prevent the intervention of IACC and show that it is not
necessary;

iii. Political symbolism: the creation of an IACC would be a strong signal sent by the
international community against corruption and could inspire further reforms in this
field.

The proposal sparked a debate, with many authors criticising it.

Schaefer, Groves and Roberts* start by arguing that the notion of grand corruption is not clear
enough and they are alert to the fact that “equating grand corruption or other crimes with genocide,
crimes against humanity, and war crimes, arguably trivialises those crimes”, besides the fact that the

35 Wolf Mark. L. (2014), The Case for an International Anti-Corruption Court; The World Needs an International Anti-

Corruption Court, pp. 144-56.
% Ibid., p. 145.

7 Ibid., p. 147.
% Tbid., p. 149.
% Stephenson M. and Schiitte S. (2019), An International Anti-Corruption Court? A synopsis of the debate

40 Schaefer Brett D., Groves S. and Roberts J. M. (2014), Why the US Should Oppose the Creation of an International
Anti-Corruption Court
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IACC would infringe national sovereignty and duplicate jurisdiction, as most of the offences
are already punished by national legislation. They also argue that the IACC would lack
independent means of enforcement, relying exclusively on national authorities, and that the
de facto travel ban invoked by IACC supporters would be annulled by diplomatic immunity
granted to the leaders of corrupt countries by international treaties. They also point out to the
big political challenges the creation of an IACC would entail and to the fact that it would not
tackle the problem of low-level corruption, often more damaging to national resources than
high-level corruption.

Stephenson*! points out three main objections:

a) The main goal of the proposal would never be achieved, as leaders of the most corrupt
countries would never agree to joining the IACG;

b) The measures proposed to force States into accepting the jurisdiction of the IACC are
unworkable (most of them imply the agreement of countries who are the most likely to
oppose the creation of the IACC), or counterproductive (in most cases, those measures
would increase corruption and the popularity of corrupt leaders, as well as create the
feeling that anticorruption is a sort of neo-imperialism);

c¢) An IACC would imply massive costs that would not justify its foreseeable low
effectiveness, diverting valuable resources from more effective anticorruption efforts.

Whiting*? starts by putting in question the feasibility of the court, recalling that the
international political scene is completely different from the one in place when the ICC was
created, so it will be much more difficult to reach a consensus to establish an IACC. He also
raises doubts on the applicability of the proposed methods to force countries to accept the
IACC jurisdiction and argues that there is little margin of interpretation in Chapter VII of the
UN Charter to allow the conclusion that the UN Security Council could be able to refer non-
member States to the IACC. As for effectiveness, Whiting remembers that international courts
depend deeply on the cooperation of States, mainly for investigation of crimes, and the IACC
would certainly not have cooperation from the States where investigations on corruption
would be most needed, which is even more relevant when considering that corruption
investigations are more complex than the ones of genocide or war crimes, thus increasing the
need for cooperation of local authorities.

All these criticisms have been answered by Yeh*, arguing that combining the creation of the
IACC with the adoption of the Anticorruption Protocol to the United Nations Convention
against Corruption (APUNCAC)* — the latter seeking to implement aggressive measures to
fight corruption and impunity, including United Nations inspectors who would conduct
independent investigations into allegations of corruption — would overcome most of the
difficulties pointed out by the critics and allow the IACC to be effective and an important tool
in combating corruption.

41 Stephenson Matthew (2016), Dear International Anticorruption Court Advocates: It's Time to Answer Your Critics
p

4 Whiting Alex (2108), Is an International Anti-Corruption Court a Dream or a Distraction?
4 Yeh Stuart S. (2021), APUNCAC and the International Anti-Corruption Court (IACC)

4 Yeh Stuart S. (2021), Anticorruption Protocol to the United Nations Convention against Corruption
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Support for the creation of an IACC grew in recent years*, with countries such as Colombia
or Peru formally advocating for its establishment* and more than 100 personalities and
organisations signing in June 2021 a public declaration in support of its creation*”. Despite this
growing support and a formal submission presented in August 2020, by Integrity Initiatives
International®®, the UN General Assembly Special Session against Corruption (UNGASS
2021)*, held in June 2021, did not mention the creation of an IACC in its final declaration,
drawing harsh criticism from its supporters™.

The debate on the creation of an IACC is still ongoing® and will most likely be a strong topic
in coming years.

% A summary of the international campaign for the creation of IACC can be found at www.integrityinitiatives.org

4 Declaracion Presidencial Conjunta Perti — Colombia, Comunicado Conjunto 018 —19, § 6, 27 May 2019.

47 Declaration in Support of the Creation of an International Anti-Corruption Court

48 Submission to the UNGASS against Corruption 2021 - Proposal on the establishment of an International Anti-
Corruption Court to address impunity for grand corruption

4 https://ungass2021.unodc.org

50 Goldstone Richard and Hoffman Paul (2021), Do kleptocrats call the shots at the UN? Its special session against
corruption was a wasted opportunity

51 See the March 9th, 2022 webinar International Anti-Corruption Court: An Idea Whose Time Has Come?,
organised under the Anti-Corruption Law Program of the Centre for Business Law, Peter A. Allard School of Law at
University of British Columbia, Transparency International, Canada Chapter, and the Vancouver Anti-Corruption
Institute at the International Centre for Criminal Law Reform and Criminal Justice Policy.
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3 RATIONALE FOR SPECIALISED ANTI-CORRUPTION COURTS AND JUDGES

3.1  Specialisation in judicial systems generally

The Consultative Council of European Judges (CCJE), which is the Council of Europe
consultative body concerning independence, impartiality, and competence of judges, has
examined the question of specialist judges, both in general,®> and in respect of preventing
corruption among judges.> In Opinion No.21 of 2018, the CCJE noted the following:

As to specialised courts, the CCJE confirms its position set out in its Opinion No. 15
(2012) on the specialisation of judges. It should be possible to introduce specialised
courts only under exceptional circumstances, when necessary, because of the
complexity of the problem and thus for the proper administration of justice.>

3.1.1 Meaning of specialisation and choosing a model of specialised court

While widespread use of specialist anti-corruption courts may be relatively new, judicial
specialisation is not. Baum explains the different forms as follows: %

- Functional specialisation — the type of work that people do;

- Specialisation by geographical jurisdiction;

- Specialisation by case type — generalist = wide range of cases; specialist = narrow range
of cases;

- Distinguishing between “specialist judges” and “specialist courts: “One implication of
the distinction between courts and judges is that organisation charts of court systems
may be misleading about the extent and form of specialisation”;%

- Forms of judicial specialisation: long-term and short-term; full-time and part-time;
breadth of cases a specialised court or sub-unit of a court hears; subject-matter
specialisation in criminal law.%”

Gramckow and Walsh®, identifiy three main models of specialisation:

- Establishment of a separate court or court system: established either to better
accommodate differences in the procedural codes or because administrative processes
and internal court rules have been adjusted to better reflect and address the special
needs of the cases the courts handle. They can be part of the jurisdiction’s general court
system or a separate hierarchy of specialised courts that may include distinct specialised
appeals courts;

- Creation of a separate court division or bench within a court: a court division or bench
that may have several judges, prosecutors, staff members, and courtrooms assigned to
it, with judges possibly allocated to a special division either indefinitely or as needed to

52 CCJE Opinion No. 15 (2012), On the Specialisation of Judges.

53 CCJE Opinion No. 21 (2018), Preventing Corruption among Judges.
5 Ibid., para. 50

5% Baum L. (2009), Probing the Effects of Judicial Specialisation, p. 1667
% Ibid., p. 1667

5 Ibid., pp. 667-1675

5% Gramckow H. and Walsh B. (2013), Developing Specialised Court Services: International Experiences and Lessons
Learned.
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meet temporary specialisation needs, or to test specialised processes and services to
inform future expansion;

- Developing judges with special expertise to serve on ad hoc established court panels to
process cases that require particular expertise that a court may occasionally receive: in
cases of courts not having a sufficient volume of cases that might benefit from
specialised processing and expertise, or that cannot predict the future volume of such
cases.

Choosing a model means determining why there is a need for specialisation — what problem
is going to be solved?* And factors to consider include the foreseeable duration of the need
for a specialised court (short-, mid- or long-term), the existence of backlogs in certain types of
cases, complaints of users of the system, inconsistencies in the decisions given by courts or
new legislation that may prompt an increase in the number of cases.®” Gramkow and Walsh
also note that there is a distinction between the internal need for specialisation (whether it
would “ensure better processing and decision-making” and “which model would best
address this deficiency”); and the external need for specialisation (addressing “user needs,
other agency requirements” or “broader jurisdiction requirements”). The adoption of
specialised courts may be driven by either internal or external needs (or both), but Gramkow
and Walsh caution that:

[O]ften, however, external demand may not match the internal need; while the former
may push for specialisation in a certain area, an analysis of the latter may indicate that
specialisation is not the best choice. Since external demand —and political pressures—
for specialisation cannot easily be disregarded (nor should they), options for low-key
specialisation and alternatives to address external demand might be the answer.®!

Once the need is identified, then the choice between models must take into consideration a
series of factors. Gramckow and Walsh summarise the relevant choice criteria as follows:62

When deciding which model of specialisation may be most appropriate, again, the main
question is whether there is a sufficient volume of cases to warrant allocating judges
exclusively to a particular case type. If the answer is yes, a special court or division may
be appropriate. When the size of the potential workload and long-term implications and
needs are still undetermined, a special bench or division model may be preferred, as it
preserves the option of varying the numbers of judges used over time. Where there is
uncertainty even about the number of judges to be exclusively dedicated to special case
work, however, there is still the option of developing capacities to assign individual
judges on an occasional basis to handle special cases as they arise.

% Ibid., p. 14
% Tbid., p. 15.

61 Gramckow H. and Walsh B. (2013), Developing Specialised Court Services: International Experiences and Lessons
Learned, p. 5

@ Ibid., p. 6.
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In the specific case of corruption other factors must also be considered. The International
Association of Prosecutors has identified a list of considerations that are relevant to assessing
the different systems of anti-corruption institutions, and which system to adopt®:

- Estimated level of corruption in the country: for example, a low level of corruption

would not necessarily mandate a response in the form of a strong multi-purpose agency
with extensive powers. By contrast, endemic corruption might overwhelm a minor
agency.

- Integrity, competence and capacities of existing institutions: the anti-corruption
institution should perform or strengthen those functions that are missing or particularly

weak in the existing overall institutional framework. It is important, therefore, to start
by assessing the existing institutional framework first. If the decision is taken to establish
anew body, low integrity of existing institutions requires a higher level of independence
of the new anti-corruption institution as an “island of integrity” or “island of
competence”.

- New anti-corruption body vs. specialisation in existing institutions: it is important to

assess if the strategy to fight corruption of the Government can be enforced by setting
up a new dedicated anti-corruption body, or whether it could be more effective to
promote specialisation/ focusing more particularly on corruption risks in one or several
existing institutions.

- Constitutional framework: in many countries, creating an independent institution
would face constitutional barriers.

- Existing legal framework and the national system of criminal justice: criminal justice

systems worldwide differ significantly in the exact distribution of competencies and
responsibilities among different actors - police, prosecution, investigative magistrates,
courts - especially in relation to preliminary investigation and pre-trial phase.

- Available financial resources: Reforming or creating new institutions is a costly task. It

is important to assess beforehand whether the national budget and other sources can
provide sufficient and sustainable funding for such institutional measures, especially in
cases when a decision is taken to establish a strong central multi-purpose agency.

While this framework is intended to help decision makers when deciding about anti-
corruption institutions more broadly, it can easily be transposed to the decision process
concerning whether to establish specialised anti-corruption courts.

3.1.2 Risks of specialisation

As noted above, judicial specialisation is not a new phenomenon. However, the crucial role of
the judicial system implies that any change to its structure must necessarily consider the
possible negative outcomes for the whole system. Judicial and court specialisation has
therefore been the object of analysis for some time. In 1983, Richard A. Posner*, defending the
“generalist appellate judge”, pointed out what he identified as drawbacks of the specialisation
of judges:

- Areduction in job satisfaction, implying a reduction in the calibre of judges;

6 Anti-Corruption Models - Models of Anti-Corruption Institutions, available at www .iap-association.org/NACP/Anti-
Corruption-Models.

6+ Posner R. (1983), Will the Federal Courts of Appeals Survive until 1984?: An Essay on Delegation and Specialisation of
the Judicial Function, p. 761.

. Trends and practice of Special Courts and Specialised Judges in the Anti-Corruption area


file:///C:/AA-ECCD/BO/2021/AC%20Courts/Documents/www.iap-association.org/NACP/Anti-Corruption-Models
file:///C:/AA-ECCD/BO/2021/AC%20Courts/Documents/www.iap-association.org/NACP/Anti-Corruption-Models

Rationale for Specialised Anti-Corruption Courts and Judges

- Greater instability in the law;

- Higher risk of lack of independence (“a specialised court will tend to be less
independent of the political process than a generalist court because its work can be more
effectively monitored and controlled by the political branches of government — that is,
by the executive and legislative branches”);

- Therisk thatjudges in a specialised court may tend to enforce the law in a vigorous and
not tempered way;

- The risks associated with the “monopoly of jurisdiction” by one single court: reduction
of diversity of ideas and approaches and a greater concentration of judicial power;

- The reduction of the geographical diversity of the judiciary.

Although some of these drawbacks may derive from the distinction between civil law and
common law and may be overcome to some extent,® the fact is that specialisation carries risks
such as insulating judges and thus rendering them less open to new ideas and ways of
thinking,® and making them lean more towards the enforcement of law and not the objective
analysis of evidence.”” There is also the risk of political control of the specialised court,
especially if it has a reduced number of judges and the jurisdiction is geographically
concentrated.

3.2 Rationales for specialised anti-corruption courts and judges

While Baum identifies efficiency, expertise, and uniformity as the main reasons for judicial
specialisation in general,%® Schiitte and Stephenson identify three main reasons for the
establishment of specialised anti-corruption courts that are slightly different.” These are
integrity, efficiency, and expertise. There are, however, other external factors that have also
played a significant role in the evolution of anti-corruption strategies and the eventual
creation of specialised courts in the main countries under consideration here, most notably,
meeting EU conditionalities appears to have been a significant motivation for the creation of
anti-corruption courts and specialised judges in many of the analysed countries in this study.

3.2.1 Integrity and prevention of corruption

Of course, the notion that courts should be independent and impartial is a given. However,
independence and impartiality are not always achieved, or at least, perceptions of judicial
independence and impartiality may be low. Effective courts need effective judges who are
independent and not compromised in any way, therefore a real or perceived lack of integrity
in the judicial system of a country undermines anti-corruption efforts. Most countries that
have established a specialised jurisdiction for corruption cases are ones with serious problems
with judicial integrity in their judiciaries, even if that is not always the given reason for
creating the specialist courts.” The creation ex novo of a special court, with specific and strict
recruitment criteria for judges, prosecutors, and staff, may be seen as an opportunity to

6 Damle S. V. (2005), Specialise the Judge, Not the Court: A Lesson from the German Constitutional Court, p. 1267.

% Baum Lawrence (2010), Judicial Specialisation and the Adjudication of Immigration Cases, p. 1539, available at:
https://scholarship.law.duke.edu/dlj/vol59/iss8/1.

7 Madeira L. M. and Geliski L. (2021), An Analytical Model of the Institutional Design of Specialised Anti-corruption
Courts in the Global South: Brazil and Indonesia in Comparative Perspective.

% Baum L. (2009), Probing the Effects of Judicial Specialisation, p. 1675
 Schutte S. A. and Stephenson M. C. (2016), Specialised Anti-Corruption Courts.
70 Ibid., p. 11
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insulate the handling of corruption cases, thus guaranteeing that only judicial officers with
the highest integrity standards would be in charge of prosecuting and trying cases involving
the most powerful.

Improving integrity in the court and judicial system has, in some cases, been the main factor
driving reform and the creation of anti-corruption courts. Indonesia and Madagascar are
example of this. The jurisdiction and geographical reach of the ACC in Indonesia expanded
significantly in 2009, but the core rationale underpinning the reforms and the introduction of
the ACC in 2002 remained the same: to improve public trust in the courts and address
“rampant corruption”.” In 2002 an ACC was established in Jakarta,”> and it had jurisdiction
to hear only cases brought by the Corruption Eradication Commission (KPK).”> Other
corruption cases could still be pursued by the public prosecutor in the ordinary courts.” A
key feature of the ACC in 2002 was the use of ad hoc judges, adjudicators who were specialist
lawyers or legal experts, but not judges, and who were appointed as temporary judges to hear
corruption cases.” Initially, in 2002, the ad hoc judges had to be in the majority on a panel
hearing a corruption case.” However, while the use of ad hoc judges continued, after 2009
when the regional courts were established, ad hoc judges no longer had to be in the majority.”
The insulation of the ACC from the general courts and the use of ad hoc judges were the main
features intended to address the integrity of the system. Ad hoc judges were “less likely to be
entwined in institutionalised corruption or to have divided loyalties”.” However, there have
been numerous concerns and problems with the system. From an efficiency point of view
(which was another, less prominent, rationale for the ACCs),” the new regional ACCs had a
much lower conviction rate. The first court had a 100% conviction rate between 2004 and 2010:
the 200 cases brought by the KPK resulted in convictions, but critics have cautioned that rather
than being a sign of success, the conviction rate, and a virtual guarantee of a conviction
following a KPK prosecution, actually suggested a lack of objectivity and impartiality.®® The
expansion of the ACC jurisdiction was in response to a decision by the constitutional court
that the limited jurisdiction of the Jakarta ACC, alongside the general jurisdiction of
prosecutors to try corruption courts, resulted in a dualist system that was unconstitutional: a
defendant being tried by the KPK in the ACC would be convicted, while a defendant in the
general courts may not be.®! Following the changes in 2009, the ACCs now have exclusive

7! Arsil, Astriyani, Rositawati D. and Aziezi M. T., Anti-Corruption Courts in Indonesia After 2009: Between Expectation
and Reality, p. 25

72 Indonesia (2002), Law 30 of 2002 on the Corruption Eradication Commission.
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74 Schutte S. A. (2016), Specialised Anti-Corruption Courts: Indonesia.

7> Ibid.

76 Ibid., and see also Arsil, Astriyani, Rositawati D. and Aziezi M. T., Anti-Corruption Courts in Indonesia After 2009:
Between Expectation and Reality, p. 45

77 Schutte S. A. (2016), Specialised Anti-Corruption Courts: Indonesia.

78 Butt S. (2019), Indonesia’s Anti-corruption Courts and the Persistence of Judicial Culture, The Politics of Court
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jurisdiction over all corruption cases. That together with the geographical expansion has put
the ACCs under pressure, and not long after they were formed, there were calls for the
regional ACCs to be abolished.®> Public perceptions about the integrity and effectiveness of
the ACC appear to be quite closely tied to conviction rates — there was high public confidence
in the ACC when it was a achieving a 100% conviction rate, and less confidence as the
conviction rate fell. The public perception is that “acquittals in corruption cases are inevitably
the result of undue influence.”® Indeed, one judge in a regional court was transferred out of
the ACC for failing to convict.® However, the conviction rate is not necessarily the best
indicator of performance, and there are other more profound problems with the ACCs in
Indonesia. The following factors have been found to limit the success of the AACs in
Indonesia:* there is some ambiguity surrounding the role of the ad hoc judges; the design of
the system relies on the presumption that ad hoc judges will possess greater integrity than
career judges which is not necessarily the case; the new system, of a central court and regional
courts, is blighted by inefficiency and low morale in part due to the unequal workloads of the
ad hoc judges and the career judges (the career judges have to try both corruption and other
cases) - the “unequal workload causes dissatisfaction among career judges and served as a
disincentive for them to adjudicate corruption related cases”*; in order to sit in the ACC career
judges must be certified, and this system has been very inefficient with certified judges not
being appointed to the ACC; the expansion of the jurisdiction of the ACC, with the regional
expansion means that prosecutors now have to prosecute corruption cases in the provincial
capital, rather than the local district court, meaning that there is restricted access to the ACC;
and finally, the ACC’s suffer from some of the same challenges that all courts in Indonesia
experience relating to resources, budgets, quality of decisions and capacity in terms of courts
buildings and administrative staff. These problems have, over time, undermined the objective
of improving integrity and insulating corruption cases from corruption.

Perceptions of judicial corruption and lack of judicial independence were the main reasons
for the establishment of the independent anti-corruption courts in Madagascar in 2016, the
Péles Anti-Corruption (PACs).%” The predecessor to the PACs was a group of specialised
prosecutors and judges in each of the provincial courts (Chaine Pénale Economique et Anti-
Corruption, CPEAC), but a long-term review by the Ministry of Justice and the national anti-
corruption authority found that the CPEAC was “lacking effectiveness and independence”
and that the judiciary was considered to be “very corrupt and prone to executive
interference”.® The reform, and the establishment of these courts, was driven by a
combination of public pressure and the anti-corruption authority (Bureau Indépendant Anti-
Corruption, BIANCO), which was established in response to Madagascar’s international
commitments under UNCAC.® There was opposition from the Ministry of Justice, and from

% Tbid.
% Ibid., p. 151
% Tbid., p. 150
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judges, but the reforms were pushed through parliament in response to international donor
pressure (see more below).”® However, the exclusivity and ability of the PACs to address
concerns around impunity and judicial corruption have been undermined by the
establishment, in 2018, of the High Court of Justice (HCJ) and the special court for logging-
related crimes. The HCJ has exclusive jurisdiction to try the president, members of the
government and leaders of parliament and the constitutional court for any offences related to
the exercise of their duties.”” Additionally, the logging court has jurisdiction over specific
crimes that may also involve corruption.”? The introduction of the HCJ and its jurisdiction
over corruption cases committed by high level officials poses a significant problem for the
effectiveness of the PACs in addressing impunity and restoring integrity because it
“undermines the exclusivity of the PAC regarding corruption and money laundering
offences”® and because it is a body composed of senior judges as well as parliamentarians
and members of the executive.”* Before a case can be heard by the HCJ an allegation must be
put to the President of the National Assembly, and a majority vote in Parliament is required
before the case is referred to the HC].” The practical result of this change is that “criminal
proceedings against high-level politicians close to the regime in power have largely halted.”*

The experiences of Indonesia and Madagascar demonstrate some of the many challenges and
complexities of establishing anti-corruption courts to counter widespread impunity and
judicial corruption. Main countries in this study, Albania, the Slovak Republic, Croatia, and
Ukraine have all cited the need to improve integrity as reasons for establishing their
specialised anti-corruption courts. Mistrust of the judiciary is a big problem in Albania. In
2016 Transparency International noted that the Albanian judiciary was “yet to demonstrate
its independence in practice”®” and a 2015 survey found that only 14% of Albanians considered
judges to be impartial.”® Bribes, cronyism, and political interests were thought to be the key
factors in judicial decision-making.”” The new Special Courts against Organised Crime
(known as SPAK courts), established by the Albanian Parliament in 2013, came about as a
result of major constitutional and judicial reforms that were recommended by a group of
Albanian and international experts.!® It was important that the new anti-corruption
framework was “independent from the external influence of criminal and political groups”™
and the main reason for establishing the new courts as well as the associated SPAK
prosecution service was “to strengthen the integrity and independence of the authorities
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responsible for processing corruption cases.”1? Key features of the new system designed to
eliminate corruption from the process of prosecution include vetting of all judges and
prosecutors (not just SPAK judges and prosecutors); jurisdiction for the SPAK courts over
cases of corruption, organised crime and offences committed by senior public officials; better
pay, security, and early retirement for the SPAK judges; and monitoring of
telecommunications of SPAK judges and their families. Some of these elements have been
very controversial (see further below, sections 3.2.2 and 4.3.2), however, Gunjic notes that:

[IIn contrast to other countries that have opted for more limited reform in setting up
anti-corruption courts, there is no particular concern in Albania about the integrity of
members of the superior instance, the High Court, as its judges have undergone the
same vetting process. The same is true in principle for the integrity of SPAK prosecutors
and investigators. In addition, the simultaneous initiation of multiple reform projects
reduces the risk of the SPAK Courts crowding out other (possibly more decisive)
components of justice reform.!%

In the Slovak Republic too, improving integrity was a significant factor driving the need for
a new specialised anti-corruption court since there was very low levels of trust in the
judiciary.’® In a 2010 World Bank report, it was noted that:

The legal community openly admits that, to process cases, “informal incentives” are
needed for judges and court personnel. The community also indicates that as many as
80 percent of judges are corrupt and believes that judges’ lack of personal accountability
is the main reason for the insufficient productivity of the courts.!®

This is a long-standing, and deep-rooted issue in the Slovak Republic. In a 1998 survey, 50%
of respondents believed that judges were corrupt, and 36.6% believed that the judiciary was
politically influenced.'® And in 2000, a World Bank survey showed that the judiciary and the
health system were the most corrupt sectors, with delays and corruption being the main
concerns about the judiciary.'?”

Against this backdrop, corruption was a major issue in the 2002 election.!®® The Slovak
Republic signed the UN Convention against Corruption in December 2003'%, and the Special
Court was established in 2003 along with the Office of the Special Prosecutor.!® The
establishment of the Special court was apparently recommended during the pre-accession
process of the Slovak Republic to the EU.!"' At first, the Special Court was exclusively
concerned with corruption cases. However, in 2009 the Constitutional Court declared the
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Special Court unconstitutional.'? Objections to the court centred around the jurisdiction of the
court and the pay received by its judges.!®* Parliament brought in new laws re-establishing the
Special Court, now named the Special Criminal Court (SCC),"* and expanded its jurisdiction
beyond corruption cases to include other serious crimes as well.1>

In addition to concerns about corruption amongst judges, there were also concerns about the
independence of judges under the leadership of Stefan Harabin.!® In 2009, 15 judges sent a
letter to the main constitutional officials of the country protesting against the extensive use of
disciplinary procedures against judges that interfered with their independence."” Spac,
Sipulova, and Urbanikova argue that “The pattern of using power in favour of judges and
their personal gains had considerable spillover to the actual decision-making of the courts.”11®
And this appears to have been borne out in 2019.1"° Businessman Marian Kocner was arrested
and investigated for forgery and murder. During the investigation police and Europol
decrypted messages in his phone that showed that he had tried to interfere with the decision-
making of courts, and engaged in corruption with judges, prosecutors and lawyers. Judges
denied contact with him, but ultimately, in 2020, thirteen judges were arrested on charges of
bribery, corruption, and abuse of power. Many of them were court presidents and vice
presidents. Five of those arrested were sent immediately for pre-trial detention by the
Constitutional Court because there was so much evidence against them. Curos notes that even
with low trust in the judiciary and suspicions about judges circulating for years, “a scandal of
such magnitude was shocking.”'* He notes that:

The fact that so many judges served private demands and commands was unexpected
because the Slovak judiciary’s institutional framework is based on, and shows
adherence to, all the significant international recommendations designed to safeguard
judicial independence. The critical powers in the management of judicial affairs are in
the hands of a balanced and autonomous Judicial Council of the Slovak Republic
(Judicial Council), and the powers of other branches are limited. Political pressure on
the courts is formally hindered."!

However, Curos argues that the deeply ingrained institutional culture in the Slovak Republic
undermines the immense progress made in formal, regulatory reforms of the judiciary: “A
habitus of informal loyalties leads to informal networks from which political actors and
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involved judges can benefit.”1?2 Transforming an ingrained judicial culture is a major
challenge.

Ukraine has been facing serious problems with corruption for a long time, as its ranking in
the Transparency International’s Corruption Perceptions Index clearly indicates — in twenty
years, between 2000 and 2020, it has moved between positions 146/178 and 117/180. After the
2014 revolution, new bodies were set up with the goal of combatting corruption: National
Anti-Corruption Bureau of Ukraine (NABU), with investigative powers; Special Anti-
Corruption Prosecutor’s Office (SAPO), with prosecutorial powers; National Agency for
Prevention of Corruption (NAPC), in charge of asset declarations; and Asset Recovery and
Management Agency (ARMA), for the recovery of assets.

These institutions, however, did not meet needs of efficiency in the prevention and fight
against corruption, and the judiciary, as Ivanna Kuz points out, was seen as “the weak link in
the chain”, not only due to delay and inefficiency, but also because “Ukrainian judges are
widely viewed as susceptible to political influence, and even corrupt themselves”'?*. The
Ukrainian judiciary was considered unable “to deliver fair and impartial judicial decisions
regarding cases of high-level corruption”?,

The perception of corruption in the Ukrainian judiciary exists not only within Ukraine, but
also abroad. In 2017, the Parliamentary Assembly of the Council of Europe clearly stated in
its Resolution 2145 (2017) that there is “widespread corruption in the judiciary”?. Corruption
among judges in Ukraine drove activists to advocate for a specialist anti-corruption court. The
raft of reforms undertaken by the government between 2014 and 2016 were not considered to
do enough to address the deep-seated corruption in the judiciary, because “Ukraine’s regular
courts are notorious for their corruption and susceptibility to political pressure; even when
judges act in good faith, it can be hard for these overburdened judges, dispersed all over the
country, to process corruption cases expeditiously.”'?¢ Calls for a specialist anti-corruption
court were resisted by the government, which argued that reform should focus on the
judiciary as a whole. However, under pressure, Poroshenko (former President) eventually
proposed his own HACC bill in late December 2017, but that bill was criticised as too weak.”1?”
Campaigners kept up the pressure though and sought support from external sources such as
the EU, the International Monetary Fund (IMF) and the World Bank (see further section
3.2.3.1, below). Influence and pressure from these activities proved to be “indispensable
drivers of the efforts to create the HACC.”128

Concerns about the independence of judges have abounded in both Bulgaria and Croatia too.
The situation in Bulgaria is complex. A first instance Specialised Criminal Court, and an
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Appellate Specialised Criminal Court were established in 2012.' Changes to the anti-
corruption framework were made in 2017 and 2018, including the expansion of the jurisdiction
of the Specialised Criminal Court to include high-level corruption, with the investigation of
such cases carried out under the supervision of the Specialised Prosecutor’s Office.!3
However, government commitment to fighting corruption appears to have dissolved, as a
proposal put forward by the government to close the anti-corruption courts was debated and
passed by the Bulgarian Parliament in April 2022, with a majority of 134-73.%! This is despite
protests in summer 2020 about the lack of progress in the fight against corruption that led to
the resignation of five ministers in 2020.2 The plans to close these courts have elicited mixed
responses, with some celebrating the change,'®® and others lamenting the negative impact on
the rule of law and the “step backwards” it represents.’* The European Commission, in its
Rule of Law Report for 2020, praised some progress in judicial reforms, but noted that the
level of perceived judicial independence “remains low”: only 37% of individuals and 45% of
companies considered it to be “fairly good or very good”.' In addition, the European
Commission cited the Eurobarometer results for 2020 which showed that “80% of Bulgarian
respondents to the latest Eurobarometer survey on corruption are of the opinion that
corruption is widespread in their country (EU average: 71%) while 85% of companies consider
corruption to be widespread (EU average 63%)”.1%

In Croatia, the Office for the Suppression of Corruption and Organised Crime (USKOK) and
special USKOK judicial departments in the county courts (USKOK courts) were established
in 2010."” However, the level of perceived judicial independence “remains the lowest in the
EU”. The 2021 EU Justice Scoreboard “shows a continued downward trend since 2016. The
main perceived reason cited by the public for the perceived lack of independence of courts
and judges is the perception of interference or pressure from the Government and
politicians.”?% In addition to specialist lower courts, in January 2021 the new High Criminal
Court began its work. The establishment of the new court was challenged as being
unconstitutional because it undermined the position of the Supreme Court. However, the
Constitutional Court ruled it to be constitutional and it can now operate fully.'* The High
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Criminal Court is not a specialist court, but all county court criminal appeals now go to this
court.140

3.2.2 Efficiency and expertise

Many judicial systems face severe problems of inefficiency and serious delays in criminal
proceedings. Minimising delay and delivering timely justice is important in all judicial
proceedings, but in corruption cases delay can be even more serious as it can deeply
undermine the public trust in the functioning of the judicial system and in its impartiality,
giving the impression that the politically and economically powerful manage to control or
subvert the system.!*! Schiitte and Stephenson note that the need to improve efficiency in
corruption cases is ”[Plerhaps the most common rationale for the creation of specialised anti-
corruption courts”.*2 Another justification frequently associated with the creation of anti-
corruption courts is the need for greater expertise when dealing with corruption cases. These
cases are often complex and involve cross-border financial operations, requiring state-of-the-
art skills at the level of information technologies, forcing judges and courts to deal with
massive amounts of information. A court dedicated exclusively to deal with corruption cases
would, in theory, be more apt to process great quantities of information and data and could
surround itself with skilled staff, capable of assisting judges in analysing all the complex
information usually associated with the economic criminality.

In the main case studies under consideration in this paper, efficiency was a key reason for the
establishment of the anti-corruption court in Latvia. In Serbia specialised anti-corruption
judges were considered to enable easier, more efficient, and faster proceedings.!> Albania,
Bulgaria, and the Slovak Republic have each formally indicated that the adoption of
specialised courts would improve speed and efficiency, but these comments were made in
response to a questionnaire issued by the CCJE about the use of specialised courts in general.!4
Albania noted that an advantage of specialised courts is to “help to achieve an efficient legal
system” and that specialisation “helps judges act more professionally.”’*> In response to the
same questionnaire, the United Kingdom (UK) noted that specialised courts are “very
advantageous because it enables specialist judges and specialist lawyers to deal with specialist
types of dispute. This leads to a more efficient procedure and disposal of cases.”'* For the UK,
the “advantages are particularly marked” in the context of the Commercial Court and the
Patents Court,'¥” and there is no formal specialised anti-corruption court.

In their contribution to the EU Rule of Law Report 2021, the Bulgarian Government explained
that “[ An] opportunity is being created for all judges at the regional courts to achieve complete
specialisation. The number of judges will create an opportunity to assemble at least two
specialised sections, which will speed up the administration of justice and improve the quality
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of their performance.”'*In Albania and Bulgaria, it is seen that efficiency and
professionalism, or improved performance, are considered to complement each other. In the
Slovak Republic, judges have expressed a preference for increased judicial specialisation, but
not the specialisation of courts: the 2017 CEPE] report on the quality and efficiency of the
Slovak Judiciary found, in response to a survey of judges and court staff,'* that:

“... 54% of the replies to the Questionnaire on Quality were negative as concerns the
need to create or to maintain the existence of specialised courts in the Slovak judicial
system, while only 25% were positive. Moreover, although not favourable to the
specialisation of courts, the respondents supported the specialisation of judges. Thus 64% of all
respondents (and 71% among the respondents who are judges) replied “Yes” to judges’
specialisation, 13% (10% among the respondents who are judges) said that it is partially
necessary and 23% (19% among the respondents who are judges) replied “No” .15

In Latvia, there are several reasons for the establishment of the Economic Court and efficiency
is high among them. Judicial reform has been on the political agenda for many years.'>! The
economic crisis of 2008 had a significant impact on the Latvian economy and highlighted both
the weaknesses in the economy and concerns about the judiciary that were undermining the
rule of law.’® The government issued a white paper setting out a reform agenda for the
judiciary for the years 2009-2015, focusing on the quality, independence and efficiency of the
judiciary.'® And in 2015, a territorial reform of the courts began, the aim of which was to
“consolidate multiple jurisdictions into larger units with the aims of increasing efficiency and
flexibility, and ensuring a more even caseload.” These reforms also “aimed to promote more
in-depth specialisation among judges.”’* By 2019, discussions had begun about the
establishment of a specialist economic court and the draft laws were developed.’® The laws
were passed by the Latvian Parliament in 2020, and the Court was opened in March 2021.1%
Efficiency, both in terms of processing cases and of financing the courts, appears to be at the
core of the decision to create the new Economic Court. The Ministry of Justice gives the
following as the “key purpose” of the court: “[Flast, high quality and effective examination of
complicated commercial disputes, economic and financial crimes and corruption cases, ensuring useful
and rational use of the funds of the national budget.”> The advantages of the new court are said
to be “to concentrate the current specialisation in one place” and to “develop (expand) them”;
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“not only to develop the current areas, but to ensure also the specialisation in other disputes”;
and “to promote development of the business environment in a complex manner”.'*

The Latvian Economic Court is very new, having opened on 31 March 2021, therefore it is not
possible to evaluate its efficiency effectively. However, the following countries have
established specialised anti-corruption courts or judges in part to improve efficiency:
Botswana,'® Cameroon,'® Ghana,'®> Malaysia,'®® Palestine,'® Pakistan,'®> Philippines,'®,
Rwanda,'¥” Tanzania,'®® Uganda,'®® and Zimbabwe.'”” These examples demonstrate some of
the issues that may arise in connection with the mechanisms used to increase efficiency in
dealing with corruption cases, and the experiences in our case studies show that they can arise
even when improving efficiency was not a primary motivation for the establishment of the
specialised court. The main issues are the impact of recruiting specialised judges who hear
only corruption cases;!”! the institutional design of the courts; 1”2 the effect of deadlines for
corruption cases; 7 and ensuring related laws and procedures are coherent and do not allow
for unnecessary delays.

3.2.2.1  Recruitment of specialised judges who can focus on corruption cases

The establishment of a specialised jurisdiction would, in theory, allow for the recruitment of
specialised judges, prosecutors and staff capable of handling cases in a more expeditious and
effective manner. Specialised judges should be able to process cases more quickly because
they are not additionally dealing with other kinds of cases, and the “judge-to-case ratio”!7 is
improved. But the practice of existing anti-corruption courts and specialised judges shows
that there are several potential problems with this approach as follows:
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o Diverting judicial talent away from other areas

Judges are often selected to sit in specialised courts or divisions because they are more
“capable” or “talented” and therefore more readily able to specialise and dispose of cases
quickly and efficiently. 17> But allocating the best judges away from the general courts to the
specialised anti-corruption court means that those other areas, where there may be an equally
pressing need, will suffer.’”¢ In Ghana the law allows the Chief Justice to appoint members of
the Court of Appeal or the Supreme Court to hear difficult cases in the High Court.’”” This
inevitably means that more senior, and highly expert individuals from an already limited
pool, may be taken away from their other work to try cases in a lower court. In Uganda, the
shortfall may be made up in another way: the Chief Justice has the power to designate
magistrates (lower court judges) to assist the High Court, and thereby increase judicial
numbers in the Anti-Corruption Division.'”® These magistrates are therefore being moved
away from their usual work in the Magistrates” Courts, but they are gaining valuable
experience, before being rotated out to another court.’”” The movement of judges, however,
has consequences for efficiency, as discussed below.

o Lack of specialisation in practice

Sometimes the judges who are appointed to the specialised court or division will also have to
hear other types of cases,'® so while the court or division may be specialised the judge’s day-
to-day practice might not be. In Bangladesh the Court of the Special Judge is the court
responsible for corruption cases. '8! It is a Court of Sessions (i.e. a lower court),’s? and an
individual judge, appointed as a Special Judge, is also likely to be a District Judge, a general
Sessions Judge and a judge of another specialist court.'® This means that Special Judges are
hugely overburdened, and therefore there are inevitable and considerable delays.!® There was
a similar problem in Kenya where there have been special anti-corruption magistrates since
2002,'8> the use of which was then legislated for by the Anti-Corruption and Economic Crimes
Act of 2003.1%¢ Over time the number of specialised anti-corruption Magistrates increased, and
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by 2013, there were special Magistrates hearing corruption cases in every county.'®” At the
time of the creation of the Special Magistrates, Kenya was in the midst of a major crisis in the
judiciary — corruption was rife, and the judiciary was “viewed as a market-place where justice
was on sale to the highest bidder”.1® Improving the integrity of the judiciary was therefore no
doubt a significant factor behind the decision to use Special Magistrates, however, their main
purpose was to speed up the hearing and resolution of corruption cases in general.'® By 2015,
this had not happened.'®® The Magistrates were becoming less specialised over time as they
were often allocated to other matters, 1! and corruption cases were taking an average of three
years to progress through the courts, in part due to this lack of specialisation.!
Recommendations were made by a Special Task Force to the Chief Justice in 2015 that “Special
Magistrates should hold trials of offences under the Act on a day-to-day basis until
completion”, which is in line with the relevant legislation.!*

In Ghana, there is a similar situation where the specialised court, as a High Court, has
jurisdiction in “all matters” and is therefore open to receiving a case on any issue."* The same
in Zimbabwe, where a new Anti-Corruption Division of the High Court was established by
the Chief Justice in 2020."° The explanatory note to the Gazette Notice creating the Specialised
Division explains that: “A specialised division of the High Court such as the Anti-Corruption
Division is able to exercise the general jurisdiction of the High Court in any matter that is brought
before it. Hence the Anti-Corruption Division will have jurisdiction to deal with matters falling outside
those specified in this notice.”'% In Tanzania the jurisdiction of the specialised court is set out in
an Act of Parliament,'”” so it may be that the specially appointed judges are somewhat
insulated from hearing other matters, but the jurisdiction of the court is broad and includes
terrorism, drug trafficking and “government trophies” !

In England and Wales, Southwark Crown Court in London is a de facto specialised anti-
corruption and fraud court.'” While there is no formal anti-corruption court in England and

187 Kenya (2015), Report of the Task Force on the Review of the Legal, Policy and Institutional Framework for Fighting
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Wales, Southwark Crown Court was designated, by Practice Direction issued by the Presiding
Judge in 2006, as the serious fraud centre to receive cases from around England and Wales “of
alleged fraud or money laundering (not e.g. a combination of drugs and money laundering)
estimated by the Crown to last 6 weeks or more”.2? Also, just as in the cases discussed above,
any indictable case (the most serious offences) could be heard by any Crown Court. This
means that in theory a fraud or corruption case could go to another Crown Court, or judges
in Southwark Crown Court could hear other criminal cases.

o Lack of capacity and training

Removing talented judges away from other areas is not the only problem: finding judges and
training them may be an issue too, as seen in Kenya, where a “lack of capacity and training
for judicial officers in the adjudication of corruption, economic crimes and related cases”
remains a serious problem,?! and undermines the effectiveness of the specialised judges.
However, a respondent to our survey from Ghana, has highlighted that there may be benefits
to judges being appointed to specialised anti-corruption courts and divisions because
specialisation “builds expertise over time”, making the courts more efficient. Additionally,
specialised judges will also have the experience to train other judges.?> Concerns about the
lack of training of specialised judges have also been raised in Bangladesh and Malaysia.?®® In
Mexico, the National Anti-Corruption System was established and the relevant laws came
into force in 2017. However, neither the special chamber of the Federal Tribunal for
Administrative Justice, nor the specialised chambers of regional courts have begun work
because not enough judges have been appointed. Commentators have lamented the
President’s “apparent indifference to the anti-corruption system".

In Latvia one of the issues that the Council for the Judiciary must address now that the Court
has opened, is training judges for the new court. These judges are all at the beginning of their
judicial careers and will therefore be provided with judicial mentors or “coaches”, as well as
being supported by the Riga Regional Court, which is the designated appellate court for the
first instance Economic Court.?** So, far from being specialised, the judges of this court are
very inexperienced. They will, however, at least benefit from the experience and guidance of
their mentors.

In Albania, the problem is that there are not enough judges. While efficiency may not have
been the main reasons for establishing the Anti-Corruption and Organised Crime Court
(SPAK), lack of efficiency is now a problem.? Ensuring that all courts are fully operational
and have the requisite number of judges has been problematic, especially as the Justice Reform
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project is in progress and the vetting of judges is ongoing.? For example, the Constitutional
Court only became fully operational in 2020 with the appointment of three new judges to the
Constitutional Court (taking it to seven), which meant that the court had regained its quorum
of six for plenary sessions.?” The vetting process has led to staff shortages in the High Court
and the SPAK court. Initially, judges of the Special Criminal Courts (predecessor to the SPAK
courts) were assigned to the SPAK court, but this was conditional, and they were only
assigned “unless there [were] reasons for the termination of the status of the magistrate or as
a result of the re-evaluation process” that was also introduced in 2016 for all judges.?® In
practice, the vetting process has resulted in a loss of judges from SPAK because they resigned,
were dismissed or were promoted to the High Court.2® Two fifths of Albania’s judges are not
eligible for the SPAK court either because they have not been vetted yet or do not meet the
experience requirements.? In addition, potential candidates have been put off by the
monitoring of SPAK judges which involves monitoring communications, finances, and family
members.?!!

While being selected to sit on an anti-corruption court may bring prestige to a judge for being
trusted to deal with complex corruption cases, and therefore judges may be attracted to being
on the court, that may not be enough. One way that judges may be encouraged or persuaded
to apply for a position on the new anti-corruption court is to offer incentives to get the best
judges. This approach was taken by the Slovak Republic, using salaries as an incentive. The
base salary of judges is equivalent to the salary of a Member of the National Council and
salaries are graduated to reflect experience and function,?? with “functional supplements”
where necessary for more senior roles or leadership roles such as for being a Court President.
The base salary for SCC judges is the same as the base salary of Supreme Court judges and is
“equal to multiple of 1.3 that of salary of Member of the National Council monthly”.?'3

Ukraine’s new and unique system for the appointment of judges to the High Anti-Corruption
Court (HACC) is discussed in more detail in section 4.3.2 below, however, it is worth
mentioning that concerns have been raised about the potential for delay caused by the number
of judges and composition of the panels:

“...the caseload may prove excessive relative to the number of HACC judges. This
problem is compounded by the fact that HACC judges must sit in panels of three, and
if one judge is absent for any reason, the remaining two must wait for the third in order
to proceed with hearing a case.”?!

In England and Wales judges in the Crown Court are either Circuit Court Judges or Recorders
who are practicing lawyers sitting part-time as judges. The judges in Southwark Crown Court
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are experts in dealing with complex fraud, money laundering and bribery cases and “will
often have gained experience as Judges at other Courts before coming to Southwark Crown
Court.”?% In addition, some of the judges will have “practised as lawyers in civil law before
becoming judges sitting in the criminal court”,?¢ so may have experience of the economic
complexities of these cases. This is the norm in England and Wales: judges of specialist courts
“will have practiced in these specialist areas when barristers and so they know the law and
procedure very well. The advocates appearing in those courts will also be specialist. There are
special rules of procedure to deal with those particular types of cases. The whole system is
designed to enable cases to be dealt with as quickly and efficiently as possible.”?” This practice
of appointing judges who already have considerable expertise in the relevant area means that
specialised training is unnecessary.

e Personalisation of justice and insulation of judges

The fact that there are usually only small groups of judges, prosecutors, and lawyers working
in specialised courts also increases the risk of external influence,?® biased decisions or even
corruption.?’” Another important consequence of the specialisation of justice is the possible
“personalisation” of justice. If a single court is entrusted the competence to hear all cases of
corruption and if its jurisdiction is geographically concentrated, should that court be
composed of a small number of judges and there will be the inevitable tendency to publicly
associate the decisions with individual judges. That could eventually lead to an undesirable
effect not only for judges themselves (subject to a high degree of public exposure, not usual
for judges) but also for the system, as public opinion could start having a perception of the
administration of justice as a subjective and not objective function.

This was one of the concerns raised by judges in Latvia in response to proposals for the
Economic Court. The Council for the Judiciary was concerned that the new court would not
function properly, and one concern (of many) was that having a limited number of judges
would mean that the same judges would hear all the cases, and this would “inevitably lead to
public suspicion of corruption”.? The Council for the Judiciary cited the example of the
Latvian Insolvency Court, in which all the cases were handled by the same 2-4 judges, and in
2018 allegations of corruption and the risk of corruption were raised in the press. Such
mistrust, stemming from the small number of judges responsible for the same kinds of cases,
was an “unavoidable side-effect of judges’ specialisation”, ??! and the Council for the Judiciary
argued that the same would happen in the case of the Economic Court, with only seven
judges.?? On this point, they concluded that having such a small number of judges on the
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Crime cases.
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court would lead to suspicions about corruption, but also that “a closed, small circle of judges
is also a factor contributing to corruption.”??

An example from Portugal demonstrates the risks of a small number of judges hearing several
cases of the same kind, and the potential for the “personalisation of justice”. Although
Portugal does not have a specialised jurisdiction for corruption cases, the pre-trial stages of
the criminal procedure in the most complex cases are conducted by special bodies of the
prosecution and the judiciary. From 1999 there has been a specialised department, the DCIAP
(Departamento Central de Investigacdo e A¢do Penal), for investigating among others, of crimes of
corruption and money laundering.??* At the same time, the Tribunal Central de Instrucio
Criminal (TCIC)** was created. It is a Court of Instruction with competence to act whenever
the intervention of a judge is necessary in the investigations of the crimes carried out by
DCIAP. At the time, there were calls for the establishment of a specialised court to try the
cases originating from the investigations carried out by the DCIAP and the TCIC??%, but that
never came to light. The TCIC is competent not only to carry out all judicial acts in ongoing
investigations, but also to conduct one of the pre-trial phases of the criminal procedure — the
instruction (“Instrucdo”). It is a non-obligatory pre-trial stage of the procedure, where the
defendant (when the Public Prosecution decides to accuse) or the victim (when the Public
Prosecution decides to close the case) asks the Judge to verify if the evidence collected by the
Public Prosecution are sufficient or not to accuse. Until 2015, the TCIC was composed of one
single judge. That year, another judge was added. In recent years, due to the growing number
of corruption and money laundering investigations started by the DCIAP (some of them
involving the most powerful members of Portuguese banks and even a former Prime
Minister),?” the TCIC has been at the centre of the media attention, not only when deciding
on restraining measures requested by the Public Prosecution during the investigation, but also
when deciding on the “instrugoes” requested by defendants accused of corruption by the
Public Prosecution. That led to an increase in the public exposure of the two judges working
at that court, whose names became familiar to the majority of citizens and were the object of
extensive media reports.??® Due to the quite different personalities and juridical approaches of
the judges — especially when analysing evidence - the public perception was that, depending
on the judge to whom the cases would be randomly allocated, the defendants could have more
or less chances of avoiding trial. The media attention was such that TV reporters and cameras
were present during the electronic random allocation of the case involving the former Prime
Minister.??
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This situation eventually triggered a reaction from both Parliament and the Judiciary. The
Government presented to the Parliament a draft Law (nr. 103/XIV/2.2), proposing to merge
the TCIC with the Lisbon Instruction Court (Tribunal de Instrugido Criminal de Lisboa), thus
increasing the number of judges to 9. In the motives of that proposal, the government said
that “the current configuration of this court with regard to the number of judges performing
duties therein leads to an imperfect degree of randomness in the distribution of cases and,
consequently, to an undesirable personalisation of justice, which does not benefit the adequate
public perception of the objectivity of judicial action”, so the merger was needed in order to
“strengthen the citizens' confidence in the justice system.”? This proposal was the object of
positive opinions, among others, of the Superior Council of Magistracy (Conselho Superior da
Magistratura)®' and the Portuguese Judges” Association (Associagio Sindical dos Juizes
Portugueses)®2. On 15 October 2021, the Portuguese Parliament approved the Law, on 13
November 2021 the President of the Republic signed it, and on 23 November 2021 it was
published in the official journal as Law 77/2021.2%% As of 4 January 2022, the TCIC is composed
of 9 judges and will have its competences merged with those previously attributed to the
Lisbon Instruction Court.

o Frequent transfers of judges or cases

In many cases, where there are specialised divisions or courts, the practice of transferring both
cases and judges can disrupt proceedings and cause delays. In Bangladesh, the territorial
jurisdiction of each Special Judge is determined by the Government.?** Where there is only
one Special Judge in an area, that judge will hear all corruption cases. Where there is more
than one Special Judge in a territorial area, the designated Senior Special Judge may transfer
a case to another Special Judge.?> A Senior Special Judge may order the transfer of “any case”,
“at any stage of the trial”, “from the Court of one Special Judge to the Court of another Special
Judge having jurisdiction within the same territorial limits”.?% In addition, the High Court
Division has the authority to “transfer any case from the Court of a Special Judge to the Court
of another Special Judge” providing that the Special Judge from whom the case is being
transferred “shall not be bound to adjourn the case”.?” In Kenya there can be frequent
transfers of Special Magistrates in the middle of hearing cases, meaning that some cases have
to be heard anew.?® Recommendations were made to the Chief Justice in 2015 that Special
Magistrates “as far as is practically possible, should not be assigned other cases”?* and that
the Chief Justice establish a specialised High Court Division. The Anti-Corruption and
Economic Crimes Division of the High Court was established in 2016 “in the interest of
effective case management of the expeditious disposal of cases and in order that similar

20 https://app.parlamento.pt/ .
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disputes are effectively and efficiently adjudicated”.?** In Uganda the Magistrates assigned to
the Anti-Corruption Division of the High Court are moved to another court after three years.
This means that they take their expertise with them, and their replacements have very little
experience as magistrates and very little knowledge of corruption cases.?!

3.2.2.2  Speed and efficiency built into institutional design

The institutional design and models of anti-corruption courts are discussed more fully in
section 4. However, it is worth noting the potential for institutional design to impact on
efficiency here: for example, appeals going straight from a first instance AC court directly to
the Supreme Court, thereby reducing the overall time the case takes through the system.
Examples of systems in which the lower appellate courts are bypassed include Cameroon, and
Nepal.?2 In Nepal, while the Special Court has jurisdiction to trial corruption cases at first
instance, the court has the status of an appellate court, which means that appeals from
corruption trials go straight to the Supreme Court.?*® In contrast to Nepal, in the Slovak
Republic, the SCC has retained its status as a district court, and functions exclusively as a fist
instance trial court with judges whose status is equivalent to district court judges, but appeals
from the SCC go directly to the Supreme Court.?* The HACC in Ukraine is a comprehensive
parallel system, and decisions from the appellate chamber of the HACC can be appealed to a
panel of the Criminal Cassation Court, a chamber of the Supreme Court, specially established
to hear anti-corruption cases.?

Institutional design and procedural issues can also slow down the progress of corruption
cases through the courts. This is the case, for example, in Botswana, where two elements of
the legal and constitutional framework pose a problem for efficiency in corruption cases. The
first is that only the High Court has jurisdiction to resolve constitutional questions,? which
means that, for example, if a constitutional rights question is raised in proceedings in a
Magistrates” Court, it may be referred to the High Court before the case can proceed (unless
the question is deemed to be “vexatious”).?*” This causes delay. The other issue is that until
2014, all criminal cases had to be initiated in the Magistrates’ Courts and transferred to the
High Court. Concerns about the delay caused by this procedure apparently motivated an
amendment to the Criminal Procedure and Evidence Act that would allow corruption cases
to be initiated in the High Court. However, the authors have not been able to confirm whether
this proposal was implemented. The practice of beginning criminal cases in the Magistrates’
Court is not unusual in Commonwealth jurisdictions. In England and Wales all criminal cases

240 Kenya (2015), Gazette Notice No.9123, Notification of Practice Directions on the Division of the High Court of Kenya.
241 Schutte S. A. (2016), Specialised Anti-Corruption Courts: Uganda.

242 Schutte S. A. and Stephenson M. C. (2016), Specialised Anti-Corruption Courts. Note, however, that the special
court in Burundi has since been abolished, and the High Court was bypassed because a constitutional provision
allowing for a High Court was never implemented. See further: Presidence de la Republique, S. G. d. L. E,
Republique du Burundi (2020), Communiqué de Presse, No.10 de la Réunion du Conseil des Ministres du Mercredi 09
Décembre 2020; and Rufyikiri, G. (2016), Grand Corruption in Burundi: a collective action problem which poses major
challenges for governance reforms, p. 11

23 Poudel M. S. (2012), A Summary of Anti-Corruption Measures in Nepal, p. 171

244 Stephenson M. C. (2016), Specialised Anti-Corruption Courts: Slovakia, p. 1

25 Kuz L. Y. and Stephenson M. C. (2020), Ukraine’s High Anti-Corruption Court: Innovation for Impartial Justice, p. 3
246 Botswana (1966), Constitution of Botswana, with Amendments to 2016, Article 95

247 [bid., Article 18(3)

. Trends and practice of Special Courts and Specialised Judges in the Anti-Corruption area



Rationale for Specialised Anti-Corruption Courts and Judges

begin in the Magistrates” Courts and if the case involves an “indictable only” offence, the case
will be sent to the Crown Court (in corruption cases, Southwark Crown Court) for trial .

Simply introducing a specialised court or division can help to speed up the progress of
corruption cases through the courts because there is clarity about where the case is to be heard.
The progress of an unexplained wealth order? in the infamous Anglo-Leasing®’ case in
Kenya illustrates this. The case was started in 2008, and a final ruling was given in 2021.%!
There were land assets involved so the case was first heard in specialist land courts, which
were ill-equipped to deal with the complex new laws surrounding unexplained wealth orders.
In the meantime, the Anti-Corruption Division of the High Court was created, after which the
case was transferred to the new division and progressed more quickly.?2

3.2.2.3 Introducing deadlines

The imposition of deadlines for the prosecution and hearing of corruption cases as they
proceed from investigation through the specialised court system is another way of limiting
delay. Countries in which deadlines have been introduced in an effort to minimise delay in
corruption cases include: Cameroon, Nepal, Palestine, the Philippines, Indonesia and
Malaysia.?> However, often the deadlines are very tight, and many countries have “struggled
to adhere to the statutory deadlines” .2

3.2.3 The role of external factors

In each of the countries in this study corruption in general is a big concern, and judicial
corruption or integrity is also a concern. Therefore, integrity is a factor as well as efficiency
and expertise in enforcing anti-corruption laws effectively. However, what the authors see
with the eight countries being compared here is that, while those factors do inform the
decisions to create anti-corruption courts or divisions, other significant motivating factors are
external, and changes happen in response to recommendations from bodies like the EU, which
is concerned to bring accession or candidate countries into line with its rule of law
requirements, or the OECD, pressing to improve the business environment and implement its
anti-corruption and anti-money laundering standards. In addition, these countries have all
ratified the UN Convention against Corruption, which does not require specialist courts as
such, but does require anti-corruption specialisation either within existing structures, or in
specialist bodies.?>

248 Hopmeier M., Report on Southwark Crown Court, London and its work in relation to Corruption and other Economic
Crime cases.

249 Kenya (2019), Ethics and Anti-Corruption Commission (EACC) of Kenya v Patrick Ochieno Abachi.

20 This was a scandal in which high value contracts were awarded to fictitious companies in the early 2000s. See:
Basel Institute on Governance (12 August 2021), Case study: Upholding an unexplained wealth judgement in Kenya’s
Anglo Leasing affair, from https://baselgovernance.org/.

%1 Kenya (2019), Ethics and Anti-Corruption Commission (EACC) of Kenya v Patrick Ochieno Abachi.

22 Basel Institute on Governance (12 August 2021), Case study: Upholding an unexplained wealth judgement in Kenya’s
Anglo Leasing affair, from https://baselgovernance.org/ .

253 Schutte S. A. and Stephenson M. C. (2016), Specialised Anti-Corruption Courts.
24 Jbid., p. 12

255 UNCAC United Nations Convention against Corruption, Article 6, and see UNDOC (2009), Technical Guide to
the United Nations Convention against Corruption.
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Of the countries that are not the main focus of this study, the only other one in which
international pressure and aid appears to have played a significant factor is Madagascar.
Faced with strong opposition from the government and the judiciary, anti-corruption activists
turned to the international community in particular, the EU which included specific
requirements that had to be met as a conditionality in their budget support.?¢ The IMF
included a similar conditionality in their Extended Credit facility,?” and together this pressure
“helped overcome multiple attempts by the government to slow down the reform”.?*® But in
the countries in this study, there are additional factors that have emerged as being significant
in the decisions governments make when implementing judicial and anti-corruption reforms.
The first issue is the role of the EU and other external bodies, and the second, more subtle
factor is the impact these reforms will have on the attractiveness of a country to foreign
investors.>’

Table 2: Formal membership status of countries in respect of the Council of Europe and EU

Count Constitution Council of Europe | Accession to UNCAC AC Court /
Y Membership EU Ratification | Specialised judges
. . S5:18/12/03,
Albania 1998/Rev.2016 1995 Negotiating R:25/5/06 2019
. Aiming to S: 19/5/05,
Armenia | 1995/Rev. 2015 2001 accede R:28/8/07 2021
110/12/03, R: 2012/
Bulgaria | 1991/Rev.2015 2007 2007 5:10/12/05,
20/9/06 2017
. S:10/12/03, R:
Croatia 1991/Rev.2013 1996 2013 24/4/05 2008/2010/2021
1922, ] )
Latvia Reinstated 1995 2003 S:19/5/05, R: 2021
4/1/06
1991
. . S:11/12/03, R:
Serbia 2006 2002 Negotiating 20/12/05 2018
Slovak S:9/12/03, R:
1 Rev.2017 1 4
Republic 992/Rev.20 993 200 1/6/06 2003/2009
. Planning to S: 11/12/03,
Ukraine 1991/Rev.2016 1995 apply 2024 2/12/09 2018

26 Schatz F. (2019), Madagascar’s specialised anti-corruption court: the quest to end impunity, p. 2
27 Ibid.
28 Tbid.

2% This is not unique to Council of Europe countries, or countries on the path to EU accession. The World Bank’s
annual Doing Business publication has ranked countries according to the efficiency of their legal and court systems
by measuring how easy or otherwise it is to enforce a contract. See: www.doingbusiness.org/en/doingbusiness
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3.2.3.1 EU Accession and Aid Conditionalities

Faced with the candidacies of countries formerly belonging to the Eastern Block, the European
Union developed criteria to be met by candidate countries in order to be admitted as members.
These criteria were established by the Copenhagen European Council in 199320 (and
reaffirmed at the Madrid European Council in 1995%!) and became known as the Copenhagen
Criteria:

- Stability of institutions guaranteeing democracy, the rule of law, human rights and
respect for and protection of minorities;

- A functioning market economy and the ability to cope with competitive pressure and
market forces within the EU;

- the ability to take on the obligations of membership, including the capacity to effectively
implement the rules, standards and policies that make up the body of EU law (the
‘acquis’), and adherence to the aims of political, economic and monetary union.

The accession to the EU in almost all candidate countries became a goal with broad social
consensus, leading to a “quasi-constitutionalisation” of the accession criteria®2.

The specificity of the political, economic and social challenges faced by countries transitioning
from communist systems, however, soon showed that these criteria were insufficient to assess
full compliance with European standards, and so the EU developed specific goals and criteria
to be achieved in regard to each of the countries, namely in the case of corruption?®.

Although not making it a general criterion for accession, in some cases the European Union
encouraged the creation of specialised courts for corruption, as it was the case in Slovak
Republic?*. The incentive to specialisation may also have resulted from EU-funded twinning
projects that exposed candidate countries’ judges, such as the Bulgarian, to systems that
already had specialisation?®.

For Bulgaria and Romania, the European Commission established, prior to the formal
accession, a Cooperation and Verification Mechanism, “to address specific benchmarks in the
areas of judicial reform and the fight against corruption and organised crime”, expressly
recognising that “the remaining issues in the accountability and efficiency of the judicial
system and law enforcement bodies warrant the establishment of a mechanism for
cooperation and verification of the progress of Bulgaria to address specific benchmarks in the
areas of judicial reform and the fight against corruption and organised crime”?%. This
Cooperation and Verification Mechanism (CVM) was intended to allow close monitoring of
the areas where both countries had not fully met the accession criteria, in order to assist them

260 www.consilium.europa.eu

261 www.europarl.europa.eu

202 Kuzmova Yoana (2014), The Bulgarian Specialised Criminal Court After One Year: A Misplaced Transplant, An
Instrument Of Justice, Or a Tool of Executive Power?, p. 232, www.bu.edu/.

23 Grubisa D. (2010), Anti-corruption Policy in Croatia: Benchmark for EU Accession, pp.69-95, available at
https://scholar.google.pt/

264 Kuzmova Yoana, cit., p. 243.
265 Tbid., p. 244.
266 European Commission (2006), Commission Decision of 13 December 2006 establishing a mechanism for cooperation and

verification of progress in Bulgaria to address specific benchmarks in the areas of judicial reform and the fight against
corruption and organised crime, p. 58-60, available at http://data.europa.eu.
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in that goal. In the case of Bulgaria, the CVM reports have played a major role in the creation
of the Specialised Criminal Court, as they have backed the project, seeing it as an important
tool for the combat against corruption’.

The two most significant sources of external influence in the direction of judicial and anti-
corruption reform in the eight countries in this study are the EU and the OECD.

In 2014, the European Council granted Albania candidate status for accession to the EU.2% In
preparation for accession “regular political and economic dialogue between the EU and
Albania”?® began within the framework of the Stabilisation and Association Agreement
(SAA) 2009 between the EU and Albania. This meant that judicial reform, and sustained
efforts to effectively combat corruption, were essential.?”® In Albania, the EU invested millions
of euros into judicial reform,”! as did USAID,?? and assistance was also provided by the
Venice Commission of the Council of Europe.?””? The creation of the Anti-Corruption and
Organised Crime Courts was part of this package of laws,?”* and accession was conditional on
the effective establishment and functioning of this new court as part of Albania’s fight against
corruption.?”s

External factors are a major part of reforms in Armenia. The European Union-Armenia
Comprehensive and Enhanced Partnership Agreement (CEPA) entered into force on 21 March
2021. This is an agreement between the EU and Armenia through which they can work
together in a wide range of areas: strengthening democracy, among other things. By entering
into this agreement, the Government of Armenia has committed to “ensuring effectiveness in
the fight against corruption”?”® through domestic reform, and to cooperating “fully with
regard to the effective functioning of institutions in the areas of law enforcement, the fight
against corruption and the administration of justice.”?” Even with the current legislative

267 European Commission (2018), Report from the Commission to the European Parliament and the Council on Progress in
Bulgaria under the Cooperation and Verification Mechanism, available at https://ec.europa.eu/

Rufyikiri G. (2016), Grand Corruption in Burundi: a collective action problem which poses major challenges for governance
reforms.

See also Kuzmova Yoana, cit.
268 Kelly Thomas (2014), EU to grant Albania ‘candidate” status.

269 European Commission (2015), Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions.

270 Albania (2009), Stabilisation and Association Agreement with the Republic of Albania, Article 78
271 Bakiaski M. (2021), Policy Paper: Albanian Judiciary under Construction, p. 1

272 Justice for All Project, 2016-2020, See: www.usaid.gov/albania/democracy-human-rights-and-governance

273 For example: Venice Commission (2014), Opinion No.754/2014 and Venice Commission (2016), Opinion
No.824/2015.

274 Albania (2016), Law No. 95/2016 on the Organisation and Functioning of the Institutions for Combatting Corruption
and Organised Crime, Ch.VI

275 European Commission (2021), Albania 2021 Report, accompanying the 2021 Communication on EU Enlargement
Policy, p. 5

276 Armenia (2021), Comprehensive and Enhanced Partnership Agreement between the European Union and the Republic of
Armenia, Article 4(f). See further Khvorostiankina, A. (2021), The EU-Armenia Comprehensive and Enhanced
Partnership Agreement: A New Instrument of Promoting EU’s Values and the General Principles of EU Law, EU
External Relations Law.

277 Armenia (2021), Comprehensive and Enhanced Partnership Agreement between the European Union and the Republic of
Armenia, Article 12
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reforms, in November 2021 the CSO Anti-Corruption Coalition of Armenia held an event
calling for in-depth, and real, reform of the judicial system in Armenia.?”® In 2017 the
Government drafted a strategy for judicial and legal reforms for 2018-2023.27°

Croatia was granted the status of candidate country by the European Council in June 2004,
and the Stabilisation and Association Agreement between Croatia and the EU was signed in
October 2001, entering into force in February 2005. Under this agreement the government of
Croatia agreed to “cooperate on fighting and preventing criminal and illegal activities,
organised or otherwise, such as... illegal economic activities, and in particular
corruption...”? In preparing for EU accession, implementation of Croatia’s Anti-Corruption
Strategy was a “key Accession Partnership priority”.2!

The assessment of Croatia’s progress on corruption was not glowing in 2008 and 2009. In 2008,
the Progress Report noted that there had been some progress in anti-corruption policy and
measures, but that there had been few prosecutions, although the role of USKOK was “more
widely acknowledged” and “reports to it of suspected corruption [had] increased
significantly, particularly as regards abuse of office cases.”?%2 By 2009, it was reported that the
National Council had been more proactive, and the first verdicts in important cases had been
given, but that the administrative capacity of “State bodies fighting corruption” needed
“improvement”.?® By 2010 (when the new specialised County Court divisions were
established) there was said to be “good progress in the application of the new Criminal
Procedure Code”, which came into force in 2009, and which “accelerated the investigation
phase, with better cooperation between the police and prosecution services leading to more
indictments.”28

The judicial system and anti-corruption rules in Bulgaria have been reformed and amended
numerous times, and concerns about rule of law, judicial independence and corruption
remain. While Bulgaria joined the EU in 2007, the relationship between Bulgaria and the EU
is still regulated by the CVM because when it joined the EU “...Bulgaria still had progress to
make in the fields of judicial reform, corruption and...organised crime.”?$> Progress is
regularly measured against benchmarks set by the Commission. Pavlovska-Hilaiel has argued
that the CVM was ineffective from the outset because “the EU... failed to establish a working
relationship with domestic civil society prior to 2007” and this meant that the “effects of the

278 https://armla.am/en/

27 Government of the Republic of Armenia (2017), Draft Decision on Approving the 2018-2023 Strategy for Judicial and
Legal Reforms in the Republic of Armenia and the Action Plan Deriving Therefrom.

280 Croatia (2005), Stabilisation and Association Agreement between the EC and the Republic of Croatia, Article 80

281 Commission of the European Communities (2009), Croatia 2009 Progress Report, Accompanying the Communication
on Enlargemment Strategy and Main Challenges 2009-2010, p. 10

282 Commission of the European Communities (2008), Croatia 2008 Progress Report, Accompanying the Communication
on Enlargement Strategy and Main Challenges 2008-2009, p. 9

28 Commission of the European Communities (2009), Croatia 2009 Progress Report, Accompanying the Communication
on Enlargemment Strategy and Main Challenges 2009-2010, p. 54

284 European Commission (2010), Croatia 2010 Progress Report, Accompanying the Communication on Enlargement
Strategy and Main Challenges 2010-2011, p. 48

285 https://ec.europa.eu/
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CVM then become limited to persuading governments to create new institutions which do
not enjoy domestic legitimacy and ownership.”2%

It is clear from the numerous CVM Progress Reports and the most recent EU Rule of Law
Reports and the responses by the Bulgarian Government?” that the government is motivated
by the EU recommendations in the way that it develops its reform initiatives, and this is clear
from the 2009 Commission report:

Based on its most recent assessment the Commission invites Bulgaria to take up action in the
following areas regarding organised crime and the fight against corruption:

- Develop an integrated strategy against organised crime and corruption;

- Make the ad hoc structure of joint investigation teams on organised crime permanent;

- Set up specialised structures for prosecuting and judging high level corruption and
organised crime cases with appropriate functional and political independence...?

The Specialised Anti-Corruption Court was set up in 2012, and the 2012 Progress Report notes
that:

There has been an overall trend towards more specialisation, more training and more careful
security vetting. Specialised joint teams for organised crime cases within the prosecution were
created at the level of five district courts in 2010, and in 2012 a new specialised central
prosecution office for organised crime and a new specialised court started its work. This
approach is in line with recommendations in successive CVM reports.2%

In a response to a consultation by the CCJE on judicial specialisation, the Bulgarian
Government notes that the advantages of special courts are: “higher qualification of the judges
in the relevant field — better in-depth knowledge of specific issues, routine; well-harmonised,
stable and predictable court practice; less contradictory judgments; speediness; efficiency”. A
disadvantage is that “the narrow specialisation leads to a limited knowledge of the other
branches of law — this might sometimes hinder the delivery of a well-balanced judgment.>®
The Government has indicated in 2021 that “An opportunity is being created for all judges at
the regional courts to achieve complete specialisation. The number of judges will create an
opportunity to assemble at least two specialised sections, which will speed up the
administration of justice and improve the quality of their performance.”?!

Ukraine is working towards applying for EU accession??, and the EU-Ukraine Association
Agreement of 2014 sets out Ukraine’s obligations in respect of anti-corruption. Under this

28 Pavlovska-Hilaiel S. (2015), The EU'’s Losing Battle against Corruption in Bulgaria, p. 201

287 For the most recent example, see: Republic of Bulgaria (2021), Contribution of the Republic of Bulgaria to the 2021
Rule of Law Report.

288 Commission of the European Communities (2009), Report from the Commission to the European Parliament and the

Council on Progress under the Cooperation and Verification Mechanism, p. 7

28 European Commission (2012), Report from the Commission to the European Parliament and the Council on Progress in
Bulgaria under the Cooperation and Verification Mechanism, p. 12

20 CCJE (2012), Compilation of replies to the questionnaires on specialisation of judges, p. 23
»1 Republic of Bulgaria (2021), Contribution of the Republic of Bulgaria to the 2021 Rule of Law Report, p. 1

2 On 17 June 2022 the European Commission published a recommendation that Ukraine be granted candidate
status, on the understanding that additional steps are taken. Regarding corruption it stated the following: “further
strengthen the fight against corruption, in particular at high level, through proactive and efficient investigations, and a
credible track record of prosecutions and convictions; complete the appointment of a new head of the Specialised Anti-
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agreement, “cooperation will, in particular, aim at strengthening the judiciary, improving its
efficiency, safeguarding its independence and impartiality, and combating corruption.”? The
agreement also includes provisions on Financial Cooperation, with Anti-Fraud Provisions as
an Annex.?* The High Anti-Corruption Court HACC, as initially planned, was considered by
many not to go far enough. And Ukrainian activists sought help from the IMF, the EU and the
World Bank.?*> They were initially reluctant to be involved, but ultimately the IMF made $1.9
billion funding conditional on the establishment of the HACC, and the EU followed suit. The
Venice Commission and the IMF were instrumental in keeping up pressure on the
government to create a robust court and not water down the proposals.?® Specific assistance
from external sources was as follows:

- OECD, through its Anti-corruption Network for Eastern Europe and Central Asia
(OECD/ACN)), first recommended the creation of such a court in 2015, in the Round 3
Monitoring report of the Istanbul Anti-Corruption Action Plan*”;

- IMF, with whom Ukraine signed a financial assistance program in 2015, established the
creation of an anti-corruption court as an essential requirement for the continuation of
the assistance program?s;

- The Parliamentary Assembly of the Council of Europe also endorsed in 2017 the creation
of a specialised court, encouraging “the authorities to establish a specialised anti-corruption
court”, deemed “essential for the success of the fight against overall corruption”>;

- The EU, in the 14 September 2018 Memorandum of Understanding between the EU and
Ukraine for Macro-Financial Assistance to Ukraine of up to EUR 1 billion, included the
establishment and operationality of a HACC as a condition for the disbursement of the
first and second instalments3%;

- The United States (US) Government stated in 2018 that “the establishment of a genuinely
independent anti-corruption court is the most important, immediate step the
government can take to (...) roll back corruption that continues to threaten Ukraine’s
national security, prosperity, and democratic development”3:,

Both the EU and the OECD have encouraged and supported judicial reform in Latvia,
particularly judicial reform that emphasises efficiency and the ease of use of the courts. In 2014
the European Council specifically recommended that Latvia “complete judicial reforms... to

Corruption Prosecutor’s Office through certifying the identified winner of the competition and launch and complete the
selection process and appointment for a new Director of the National Anti-Corruption Bureau of Ukraine”,
https://ec.europa.eu/commission/

293 Ukraine (2014), Association Agreement between the EU and Ukraine, Article 3

24 Tbid., Annex XLIII to Title VI

25 Kuz L. Y. and Stephenson M. C. (2020), Ukraine’s High Anti-Corruption Court: Innovation for Impartial Justice, p. 2
26 Ibid., p. 2

27 Anti-Corruption Reforms in Ukraine - Round 3 Monitoring of the Istanbul Anti-Corruption Action Plan, adopted at the
ACN meeting on 24 March 2015 at the OECD in Paris, new recommendation 2.9, available at www.oecd.org/daf/.

28 IMF (2017), IMF Statement on the Efforts to Fight Corruption in Ukraine, available at www.imf.org/en/.
2 Council of Europe (2017), PACE Resolution 2145, cit.

30 Memorandum of Understanding between the European Union and Ukraine for Macro-Financial Assistance to
Ukraine of up to EUR 1 billion, available at https://ec.europa.eu/.

1 The Importance of an Independent Anti-Corruption Court for Ukraine, Press Statement by Heather Nauert,
Department Spokesperson, Washington, DC, 5 June 2018, available at https://ua.usembassy.gov/.
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ensure a more business and consumer-friendly legal environment”.32 The “Justice for
Growth” project (2014-2020), supported through the European Social Fund (ESF), aimed to
“improve the competence of the staff of courts and law enforcement authorities to promote
improvement of the business environment”.3 The OECD in particular recommended greater
specialisation in both the prosecution services and the judiciary to improve Latvia’s efforts
against corruption.®®* One recommendation in 2018 was to: “Develop a comprehensive
strategy towards specialisation including updating the training needs of judges and staff.”30
The Secretary-General of the OECD, Angel Gurria addressed the opening of the new
Economic Court and noted that “The creation of this Economic Court is a testament to Latvia’s
ambitious agenda to enhance the accessibility and effectiveness of its justice system, as well as an
indicator of the strong Latvia-OECD relationship. It is also in line with the OECD
recommendations. .. 3%

3.2.3.2  Attracting Investment

It is certainly not a coincidence that the biggest surge of specialised anti-corruption courts
happened in the last two decades, in which the world has witnessed serious global financial
and economic crises. Global flows of investment were redirected, when not reduced, and the
need to attract foreign investment became even more essential, mainly for developing
countries.

Kuvvet®” has analysed the link between the establishment of specialised anti-corruption
courts and the flow of foreign direct investment, and drew two main conclusions:

a) the establishment of a comprehensive parallel court (one which has anti-corruption trial
courts, as well as anti-corruption appeal courts) has a direct impact in the increase of foreign
direct investment;

b) the composition of foreign investors is associated with the type of anti-corruption court
systems that a country establishes.

The existence of a comprehensive anticorruption court system reassures foreign investors and
creates a more levelled playing field for all the firms, thus creating a more favourable
environment for foreign investors. Not only is it important to create a specialised jurisdiction
for corruption crimes, but it is also crucial to insulate to the great extent that jurisdiction from
the existing court system. In Kuvvet's words: “foreign investors seem to put importance on this
institutional separation, as they cannot trust the integrity and independence of the existing court
system in a corrupt country”.

Moreover, the research found that foreign direct investment from corrupt investor countries
tends to decrease in countries where there is a comprehensive anti-corruption court system,

32 Council of the European Union (2014), Council Recommendation of 8 July 2014 on the National Reform Programme
2014 of Latvia and delivering a Council opinion on the Stability Programme of Latvia.

303 Reinholde 1. (2020), ‘Justice for Growth’:Case study of a Latvian ESF project under the study 'Progress Assessment of
ESF Support to Public Administration’ (PAPA), p.7

304 OECD (2018), Access to Justice for Business and Inclusive Growth in Latvia.
%5 Ibid., p. 19
36 OECD (2021), Remarks by Angel Gurria, Secretary-General, OECD at the Opening Session of the Economic Court of

Latvia from www.oecd.org.
307 Kuvvet Emre (2021), Anti-corruption courts and foreign direct investment, p. 573-582.
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and increases when that system is composed only of first-instance courts or is a hybrid system
(where specialised courts serve as first instance courts for the most important cases and appeal
courts for the less important cases, decided in first instance by regular courts).
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4 MODELS OF ANTI-CORRUPTION COURTS AND SPECIALISED JUDGES

In their mapping of anti-corruption courts Schiitte and Stephenson outline “five of the most
significant choices that institutional designers must make” .3 These are:

e The relationship of the AC court to the prosecution authorities;

e The relationship of the AC court to the regular courts and judicial system;
e The size of the AC court;

e The procedures for appointing and removing specialised judges; and

e The substantive scope of the AC’s jurisdiction.

Considerations of all these factors mean that each jurisdiction will find a unique approach that
suits their requirements and systems. In this section the outline of the following is done: the
prosecution arrangements in the nine countries of this study, as well as the models of AC
courts adopted, the jurisdiction choices made, the composition, appointments and vetting of
judges, and resources of the courts, and finally the impact of these choices. Comparative detail
beyond the nine main case studies is given to provide context.

41  Investigation and prosecution

As noted in section 2.3, approaches to addressing corruption now tend to focus on
specialisation of services, rather than on developing specialised agencies or commissions. One
area of practice in which there has been a push for specialisation is in the prosecution of
corruption. Article 36 of UNCAC requires some anti-corruption specialisation in “law
enforcement”, in the form of either specialised personnel, or a specialist prosecutorial body.>*
As it is not within the scope of this paper to discuss the investigation and prosecution
arrangements in detail, below is a simple overview of the approaches adopted by the main
countries in this study. As discussed in section 3.1.1. above, the International Association of
Prosecutors has set out useful guidance on the factors to consider when making decisions
about anti-corruption specialisation in the prosecution services.??

4.2 No specialised prosecutors

Of the nine case studies in this report, only Latvia does not have the specialist anti-corruption
prosecutors. The Corruption Prevention and Combating Bureau (KNAB) is the main
specialised anti-corruption authority in Latvia.?'! KNAB is supervised by the Cabinet,*? and
has a broad range of competences covering corruption prevention (policy and strategy)'> and

38 Schutte S. A. and Stephenson M. C. (2016), Specialised Anti-Corruption Courts, p. 16

39 United Nations (2003), United Nations Convention against Corruption, Article 36: “Each State Party shall, in
accordance with the fundamental principles of its legal system, ensure the existence of a body or bodies or persons
specialised in combating corruption through law enforcement.” For further discussion see: UNDOC (2009),
Technical Guide to the United Nations Convention against Corruption, pp. 113-115; and for discussion with further
examples, see International Bar Association (2021), Maintaining Judicial Integrity and Ethical Standards in Practice: a
study of disciplinary and criminal processes and sanctions for misconduct or corruption by judges, pp. 60-64

310 Anti-Corruption Models - Models of Anti-Corruption Institutions, available at www.iap-association.org/ And see
p. 23 above.

311 See: www.knab.gov.lv/en/about-us

312 Latvia (2002), Law on Prevention of Corruption and Combating Bureau, s.2(1)
313 Ibid., s.7
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the combating of corruption (investigation).3* It is responsible for addressing the
administrative liability of public officials,*> for example, and also for “investigative and
operational actions to discover criminal offences provided in the Criminal Law in the service
of State authorities, if they are related to corruption.”3!

The Prosecution Office is “a judicial power authority which independently exercises
supervision over the compliance with law within the scope of the competence”,’” and is
responsible for criminal prosecutions. The law on the Prosecution Office has been amended
numerous times, most recently in September 2021, although an official translation for those
amendments is not available.’'® The website of the Prosecution Office notes that the Office is
being restructured at present.> It appears that there is currently no specialist anti-corruption
division or body within the Prosecution Office.

4.2.1 Specialised prosecution or prosecutors

Armenia, Albania, and Bulgaria have each introduced anti-corruption focused reforms into
their prosecution services within the past five years; Croatia, the Slovak Republic and
Ukraine introduced prosecutorial reforms in the past ten years, while in England and Wales,
the Serious Fraud Office has been in operation since 1988.

In Armenia, following major political upheaval and the “Velvet Revolution” of 2018, the
new government adopted a Programme of Government for the Republic of Armenia, and
“leading a more targeted and radical fight against corruption, public rejection of corruption
and the existence of a society free of corruption” were defined as fundamental benchmarks
for the activities of the Government of the Republic of Armenia.”??! In 2019 a Corruption
Prevention Commission was established. The Commission holds and maintains a registry of
assets of public officials, including of judges and prosecutors, and monitors rules of ethics and
violation of those rules.®? A new Anti-Corruption Committee, with responsibility for
investigating corruption offences and pre-judicial criminal proceedings was established in
2021.3% Deputy Minister of Justice Srbuhi Galian explained that the ACC is “the first link in
the chain”.3* Investigators will be vetted, and trained. There will be an anti-corruption
subdivision of the prosecutor’s office, and “members of this subdivision will also be vetted to
specialise in that field.”?» The head of the Anti-Corruption Committee has already been

314 Ibid., 5.8

315 Ibid., s.8(1)(1)

316 Ibid., s.8(1)(2)

317 Latvia (1996), Office of the Prosecutor Law, s.1(1)

318 See: https://likumi.lv

319 See: www.prokuratura.gov.lv

320 Lanskoy M. and Suthers E. (2019), Armenia’s Velvet Revolution, p. 85.

321 Armenia (2019), Government of the Republic fo Armenia Decision No - N of 2019, p. 7

322 http://cpcarmenia.am and see (2017), Law on the Corruption Prevention Commission, Article 23
323 Armenia (2021), Law on the Anti-Corruption Committee of 17 April 2021 No. ZR-147, Article 4(1).

324 www.azatutyun.am

325 www.azatutyun.am
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appointed and is the former head of the Special Investigative Service,®* a division of which
was previously one body with the power to investigate corruption.’”

In Albania, the specialised prosecution service is a key part of the anti-corruption reform
measures. The “vertically integrated” anti-corruption “structures””® are the Special
Prosecution Office (SPO),** operational from 2019; the National Bureau of Investigation
(NBI),*® operational from 2020; and the Anti-Corruption and Organised Crime Courts
(ACOCCQC),*! operational from 2019. Together the NBI and the SPO are known as the “Special
Organised Crime and Anti-Corruption Structure”, abbreviated as the “SPAK” institutions.*?
The NBIl is a “specialised section of judicial police which investigates criminal offences under
the jurisdiction of the Special Prosecution Office”.>*® The Director of the NBI, its investigators
and judicial police services are all “supervised by and operate at the direction of” the SPO.3
In accordance with Articles 135(2) and 148(4) of the Constitution, the SPO has the jurisdiction
to investigate and prosecute corruption, organised crime,** and “criminal offences committed
by the President of the Republic, Speaker of the Assembly, Prime minister, the member of the
Council of Ministers, the judge of the Constitutional Court, and High Court and the
Prosecutor General, High Justice Inspector, the Mayor, Deputy of the Assembly, deputy
minister, the member of the High Judicial Council and High Prosecutorial Council, and heads
of central or independent state institutions as defined by the Constitution or by law” .33 The
SPO “exercises criminal prosecution and represents the accusation in the name of the state in
the Anti-Corruption and Organised Crime Court of First Instance, Anti-Corruption and
Organised Crime Court of Appeal, and the High Court, takes measures and oversees the
execution of criminal decisions, as well as performs other duties provided by law.”3¥

The prosecution elements of the anti-corruption framework in Bulgaria have also undergone
extensive changes recently. In 2018 the Act on Countering Corruption and on Seizure of
Illegally Acquired Property (Anti-Corruption Act) set up a new Commission for
Counteracting Corruption and for Seizure of Illegally Acquired Property (Anti-Corruption

326 https://hetg.am and www.azatutyun.am/a/

327 www.azatutyun.am/
328 Assembly of Albania (2020), Justice Reform Albania, p.9

329 Albania (2016), Law No. 95/2016 on the Organisation and Functioning of the Institutions for Combatting Corruption
and Organised Crime, Articles 1(2), 4 and Ch. III; Albania (2016), Law No.97/2016 On the Organisation and Functioning
of the Prosecution Office of Albania and Albania (2016), Constitution of the Republic of Albania, Rev.2016, Article 148(4)

30 Albania (2016), Law No. 95/2016 on the Organisation and Functioning of the Institutions for Combatting Corruption
and Organised Crime, Article 5 and Ch. V

31 Ibid., Article 1(3) and Ch.VI and s.75/a, Albania (1995, Rev.2017), Law No.7905/1995 Criminal Procedure Code of
the Republic of Albania.

32 Albania (2016), Law No. 95/2016 on the Organisation and Functioning of the Institutions for Combatting Corruption
and Organised Crime, Article 3(7)

33 Ibid., Article 5(1)

334 Tbid., Article 5(3)

35 Albania (2016), Constitution of the Republic of Albania, Rev.2016, Article 148(4)
3% Ibid., Articles 135(2) and 148(4)

37 Albania (2016), Law No. 95/2016 on the Organisation and Functioning of the Institutions for Combatting Corruption
and Organised Crime (Albania), Article 4(1)
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Commission).**® The Commission is primarily responsible for Corruption Prevention,’
regulating the declaration of assets* and seizure of illegally acquired property. Crimes within
the competence of the Specialised Criminal Court are investigated by the Investigation
Department of the Specialised Public Prosecutor's Office,**! and prosecuted by a specialised
prosecutor from Specialised Public Prosecutor's Office 342

Croatia has what the government terms the “USKOK axis” for the prevention of corruption.
This includes the National Police Office for the Suppression of Corruption and Organised
Crime (PNUSKOK); the Office for the Suppression of Corruption and Organised Crime
(USKOK); and special USKOK judicial departments in the county courts (USKOK courts).3*
Investigation of corruption offences falls within the remit of the National Police Office for the
Suppression of Corruption and Organised Crime (PNUSKOK),** which is within the Crime
Police Directorate of the Ministry of the Interior.3* The USKOK is a special prosecutor’s office
responsible for prosecuting corruption and organised crime,*” in the State Attorney’s Office .3
The jurisdiction of the USKOK is quite varied, ranging from offences of misuse in bankruptcy
proceedings, to abuse of office and bribery, to kidnapping, human trafficking, drug abuse and
voter suppression.* In addition, the Council for the Prevention of Corruption and the
National Council for the Monitoring the Implementation of the Strategy for Combating
Corruption (a Parliamentary body) have a general oversight function, and contribute to the
development of policy and strategy.>*

Detection and investigation of corruption offences in the Slovak Republic is within the remit
of the National Crime Agency of the Presidium of the Police Force of the Slovak Republic
(NAKA), which before 2012, was the Anti-Corruption Bureau.® The General Prosecutor’s
Office is headed by the General Prosecutor, and the Special Prosecutor’s Office is part of it,
headed by the Special Prosecutor.’ The Special Prosecutor is elected by Parliament,?* and is

338 Bulgaria (2018), Act on Countering Corruption and on Seizure of Illegally Acquired Property, Ch. 2

3% Ibid., Ch.4

30 Ibid., Ch.5

341 Bulgarian Penal Procedure Code, Article 411¢(2)

342 Ibid., Article 411¢(1)

33 Ibid., p. 20

344 Ibid., p. 20

35 European Commission (2021), 2021 Rule of Law Report: Country Chapter on the rule of law situation in Croatia, p. 9

346 Republic of Croatia (2020), Report of the Rule of Law in the Republic of Croatia for the preparation of the Annual Report
on the Rule of Law in the European Union Member States by the European Commission, p. 20

37 Ibid., p. 20
38 Croatia (2001), Law on the Office for the Suppression of Corrupion and Organised Crime.
39 Ibid., Article 21

30 Republic of Croatia (2020), Report of the Rule of Law in the Republic of Croatia for the preparation of the Annual Report
on the Rule of Law in the European Union Member States by the European Commission, p. 18

%1 Ministry of Justice of the Slovak Republic (2020), Second Cycle UNCAC Implementation Review, Slovakia Self
Assessment, p. 4, and see https://bit.1y/311g9tv

%2 Ibid., p. 5
33 Slovak Republic (2020), Act No.241/2020 Coll. amending Act No. 153/2001 Coll. on the Prosecutor’s Office.
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equivalent in seniority to a Deputy Prosecutor General.®>* The Special Prosecutor has “national
jurisdiction for the supervision of prosecution of the most serious criminality falling within
the competence of the Specialised Criminal Court, including corruption offences.”®> Any
prosecutor in the Special Prosecutor’s office must have “top-secret” level clearance.®®* Once
the Special Prosecutor files an indictment, the corruption cases are brought before the
Specialised Criminal Court.?”

Ukraine has four anti-corruption bodies: the National Anti-Corruption Bureau (NABU),
which investigates high-level corruption cases; the Specialised Anti-Corruption Prosecutor’s
Office (SAPO), which is an independent unit within the Prosecutor General’s Office that
oversees NABU'’s investigations and prosecutes its cases; the National Agency for Prevention
of Corruption (NAPC), which administers the asset declaration system and participates in
anti-corruption policy making; and the Asset Recovery and Management Agency (ARMA),
which focuses on recovery of stolen assets.®® According to Kuz and Stephenson, the
prosecutorial and investigative units “have not been as successful as many hoped”.3>

Serbia’s Anti-Corruption Agency, set up in 2010, is responsible for oversight of the national
anti-corruption strategy and action plan.*®® However, the 2013-2018 national anti-corruption
strategy has expired, and Serbia has been criticised by the EU for not having an up to date
strategy .’ A new law in 2020 is aimed at improving the organisation and oversight capacity
of the Anti-Corruption Agency.*? The Prosecutor for Organised Crime has jurisdiction over
offences of organised crime and corruption as set out in the Law on Organisation and
Jurisdiction of Government Authorities on the Suppression of Organised Crime, Corruption
and Other Severe Offences.>%

In England and Wales, the Serious Fraud Office (SFO) has the power, as an independent body,
to investigate and prosecute corruption and serious financial crime cases in England and
Wales, and Northern Ireland.?* The Crown Prosecution Service (CPS), which is the general
prosecution service for England and Wales, also has a Specialist Fraud Division which takes
the operational lead on bribery and corruption cases for the CPS.3* In 2018, the National

%% Ministry of Justice of the Slovak Republic (2020), Second Cycle UNCAC Implementation Review, Slovakia Self
Assessment, p. 5

%5 Ibid., p. 5

%6 Ibid., p. 5

%7 Ibid., p. 5

%8 Kuz L. Y. and Stephenson M. C. (2020), Ukraine’s High Anti-Corruption Court: Innovation for Impartial Justice.
39 Ibid.

30 See www.acas.rs/?lang=en and Serbian (2008), Anti-Corruption Agency Act 2008.

%1 European Commission (2021), Serbia 2021 Report, accompanying the 2021 Communication on EU Enlargement Policy,
p-31

362 See: www.acas.rs/?lang=en

33 Serbia (2002), Law on the Organisation and Jurisdiction of Government Authorities in the Suppression of Organised
Crime, Corruption and Other Severe Criminal Offences, Articles 2 and 4

34 See discussion in Hopmeier, M., Report on Southwark Crown Court, London and its work in relation to Corruption and
other Economic Crime cases” .

365 Ibid.
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Economic Crime Centre (NECC) was created to coordinate the UK response to corruption and
economic crime.3¢

4.3 Court arrangements and jurisdiction

The details of anti-corruption specialisation in courts vary from country to country, but as
noted in section 2.4.1 above, they fall into four categories of institutional arrangement: i) a
Comprehensive Parallel Court; ii) an Embedded multi-functional court; iii) an Embedded
Specialised Court (First Instance or Appellate); and iv) Specialised Division or Divisions.

Another relevant issue in the design and practice of specialised anti-corruption courts is the
scope of the special court’s jurisdiction. This will have an impact on the degree of
specialisation, and on its effectiveness. Examples demonstrate that there is a very diverse
approach to jurisdiction. In some cases, the anti-corruption court has exclusive jurisdiction
over all anti-corruption offences, and this can have implications for efficiency; in other cases,
jurisdiction is limited to a particular class of offence or offender (such as public officials) which
gives the court limited impact. At the other end of the spectrum, the anti-corruption court
might not be restricted to corruption offences alone, and in some cases, jurisdiction has been
expanded to encompass other offences such as terrorism, for example. This can also affect the
efficiency and performance of the court.

4.3.1 Models of anti-corruption specialisation

Table 3: Categories of AC Courts

Category Year Country
2002 Indonesia
2012 Bulgaria
2016 Mad
Comprehensive Parallel Court 2 ag?scar
2018 Ukraine
2019 Albania
2021 Armenia
Embedded multi-functional 1979 Philippines
court
1958 Bangladesh
1958 Pakistans¢”
1981 S 1368
Embedded first instance court enesa
2002 Nepal
2003 Slovak Republic
2010 Afghanistan

%6  The National Economic Crime Centre, Improving the UK’s response to economic  crime

<www.nationalcrimeagency.gov.uk> accessed 12 February 2020.

%7 There are two anti-corruption courts in Pakistan: The Court of the Special Judges was established in 1958, and
the Accountability Court was established in 1999.

38 The established court in 1981 was “removed” two years later, but reinstated, based on the same law and
institutional design, in 2012.
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Category Year Country
2011 Cameroon
2011 Malaysia
2016 Thailand
2018 Sri Lanka
2021 Latvia
2002 Kenya’®
2004 Bosnia Herzegovina
2006 Ghana
United Kingdom
2006 (England andiales)
2008 Uganda
. 1 .. 2010 Croatia
Specialised division(s) 2016 Mexico
2016 Tanzania
2018 Rwanda
2019 Kosovo
2013 Botswana
2018 Serbia
2020 Zimbabwe
Not enough information 2010 Palestine

4.3.1.1 Comprehensive parallel courts

The comprehensive parallel court model is one in which the anti-corruption court stands alone
in parallel to the existing institutional arrangements and includes both first instance trial
courts and appellate courts, with a specialised pathway from first instance to appeals, only
being integrated into the wider court system at the point of final appeal, such as the Supreme
Court. Very few countries have adopted this model. Of the main countries in this study, both
Ukraine and Albania have established a Comprehensive Parallel Court, and Armenia is in
the process of creating one. There are only two other such courts: in Indonesia and
Madagascar. Bulgaria is included in this category because it has a specialised first instance
court, and a specialised appellate court. > It differs from the others in this category in that
specialisation does not extend to the final court of appeal.

Indonesia’s anti-corruption court system has evolved since it was first established in 2002.3!
Initially, there was a single first instance anti-corruption district court in the capital Jakarta,

39 The division was established before the Anti-Corruption and Economic Crimes Act came into effect.
370 Bulgaria (2007), Judiciary System Act 2007, Articles 61(1) and 63

71 See further: Rusmiati E., Sumika Putri N. and Tajudin 1. (2018), The Corruption Court in Indonesia: History and
Development; Butt S. (2019), Indonesia’s Anti-corruption Courts and the Persistence of Judicial Culture, The Politics
of Court Reform: Judicial Change and Legal Culture in Indonesia; Butt S. (2015), The rule of law and anti-corruption
reforms under Yudhoyono: the rise of the KPK and the Constitutional Court, The Yudhoyono Presidency: Indonesia’s
Decade of Stability and Stagnation; Schutte S. A. (2016), Specialised Anti-Corruption Courts: Indonesia.
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with appeals going to specialised panels in the High Court and on to the Supreme Court.”
The specialised trial court could only hear cases that were brought by the Indonesian Anti-
Corruption Commission (KPK),*” but other corruption cases could be initiated by the public
prosecution service in the general courts.** This “dual” system was found to be
unconstitutional in 2006,”> so a new comprehensive system was created in 2009, with the Anti-
Corruption Courts having exclusive jurisdiction over all corruption offences,*® and a system
of separate courts with their own judicial leadership structures and a separate Registrar for
each court.””” Now there are 34 first instance and appellate specialised anti-corruption courts
in each provincial capital, with final appeals being heard in the anti-corruption division of the
Supreme Court.?”® While addressing grave concerns about judicial integrity was at the core of
the establishment of the anti-corruption court in 2002, practical and constitutional hurdles
had to be overcome, and the response to these challenges was to create a comprehensive
parallel court with expanded jurisdiction in 2009. Alongside the institutional framework,
there were new provisions relating to the composition of the benches on these courts. The 2002
law required that ad hoc judges were to be brought in to hear cases alongside career judges,
and that there had to be three ad hoc judges and two career judges on each panel.® This
measure was intended to further minimise the potential for judicial corruption, as ad hoc
judges were not chosen from among the current pool of judges. The 2009 expansion made this
element harder to implement in practice, and the new law did away with the requirement of
the three ad hoc judges to two career judges on each panel.’!

While the anti-corruption court in Indonesia underwent changes and refinement in response
to practical and constitutional challenges,®? the anti-corruption court in Madagascar (Pdles
Anti-corruption, or PAC), which was established in 2016 and became operational in 2018, was
very carefully designed to be “completely stand-alone and independent”3® to insulate the new
court from the rest of the judiciary and from interference by the executive.’** Again, this new
court system was needed to “fight impunity”, and was established in the face of opposition
from the Ministry of Justice and judges.*> The anti-corruption court in Madagascar consists
of a separate unit within the court hierarchy, with both first instance and appellate courts, and
final appeals to the Supreme Court. There is also a division for the seizure and confiscation of

372 Indonesia (2002), Law 30 of 2002 on the Corruption Eradication Commission.
373 Tbid.

374 Schutte S. A. (2016), Specialised Anti-Corruption Courts: Indonesia.
375 Indonesian Constitutional Court Decision No. 12-16-19/PUU-1V/2006. See ibid. and Rusmiat E., Sumika Putri N.
and Tajudin L. (2018), The Corruption Court in Indonesia: History and Development.

%76 Indonesia (2009), Law 46 of 2009 on the Anti-Corruption Court.

377 Arsil, Astriyani, Rositawati D. and Aziezi M. T., Anti-Corruption Courts in Indonesia After 2009: Between Expectation
and Reality.

378 Schutte S. A. (2016), Specialised Anti-Corruption Courts: Indonesia.
379 See, for example, ibid.

380 Arsil, Astriyani, Rositawati D. and Aziezi M. T., Anti-Corruption Courts in Indonesia After 2009: Between Expectation
and Reality, p. 44

1 Ibid., p. 54

32 Tbid.

383 Schatz F. (2019), Madagascar’s specialised anti-corruption court: the quest to end impunity, p. 1
34 Tbid., p. 4

%3 Tbid., p. 2
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assets, which is unusual. There is currently one PAC in the capital, Antananarivo, and one
will be established in each of the other five provincial capitals in due course. Like Indonesia,
judges of the new court are further insulated from impunity and undue influence through a
special appointments process, which is carried out by the PAC Monitoring and Evaluation
Committee.38¢

In Ukraine, the HACC was established in 2018.3¥ It was created in response to criticisms of
the four anti-corruption bodies responsible for investigating and prosecuting corruption, asset
declaration and asset recovery (NABU, SAPO, NAPC and the ARMA, which were proving to
be less effective than expected).’® A key problem was “corruption and susceptibility to
political pressure” within the judiciary.’® The new court, therefore, had to be a “robust”,
separate specialised anti-corruption court.** Initial proposals put forward by former
President Poroshenko were considered too weak, and advocates campaigned until a more
comprehensive approach was adopted.® The HACC, which is based in the capital, Kyiv,
consists of a first instance court and an appellate court, with both the trial and appellate
chambers being part of a single entity with the chief judge of the trial chamber as its head.
Decisions from the appellate chamber can be appealed to a panel of the Criminal Cassation
Court, a chamber of the Supreme Court, specially established to hear anti-corruption cases.*”
In addition, judges of the specialised court are appointed through a unique process and vetted
before they can serve on the court (see further below).3%

Albania chose to streamline anti-corruption investigations, prosecutions, and court
proceedings through one new, specialised, and integrated process.*** The forerunner to the
ACOCC were the Courts for Serious Crimes and the Courts of Appeal for Serious Crimes.*>
The ACOCC is a comprehensive parallel, first instance and appellate court.*® And, like the
new court in Ukraine, judges of the Albanian anti-corruption court must be vetted, as part of
the temporary “transitional re-evaluation process”.?”” In addition, to ensure the integrity of

%6 Tbid., p. 4

%7 The law providing for its establishment was Law of Ukraine No.1402-VIII On the Judiciary and Status of Judges,
(2016). Institutional arrangements were set out in Law of Ukraine No.2470-VIII On the Formation of the Anti-
Corruption Court, (2018), and the arrangements for the vetting of judges were provided for in Law of Ukraine
2447-VIII On the Anti-Corruption Court (2018).

38 Kuz I. Y. and Stephenson M. C. (2020), Ukraine’s High Anti-Corruption Court: Innovation for Impartial Justice, p. 1
3% Tbid.

30 Ibid., p. 2

31 Tbid.

%2 Ibid.p. 3

33 Ibid., p. 4

4 Assembly of Albania (2020), Justice Reform Albania.

35 Albania (2003), Law No. 9110/2003 On the Organisation and Functioning of the Courts for Serious Crimes, repealed
by Article 57(7) of (2016), Law No. 95/2016 on the Organisation and Functioning of the Institutions for Combatting
Corruption and Organised Crime.

3% Albania (2016), Law No. 95/2016 on the Organisation and Functioning of the Institutions for Combatting Corruption
and Organised Crime, Article 8 and Albania (1995, Rev.2017), Law No.7905/1995 Criminal Procedure Code of the Republic
of Albania, Article 75/a. See Schiitte S. A. and Stephenson M. C. (2016), Specialised Anti-Corruption Courts, p. 20 and
Gramckow H. and Walsh B. (2013), Developing Specialised Court Services: International Experiences and Lessons Learned,
for an explanation of models of judicial specialisation.

%7 Gunyjic I. (2022), Albania’s Special Courts against Corruption and Organised Crime.
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judges, their telecommunications and finances are periodically monitored too (see section
3.2.1.1).

In Armenia Deputy Minister of Justice Srbuhi Galian says that the anti-corruption “chain will
be closed with the establishment of the court with specialised staff”.>* The draft legislation
was published for public discussion in 2020,** and ultimately passed in the National
Assembly in April 2021.4° However, two days before this vote, President Sarkissian applied
to the Constitutional Court for a declaration on whether or not the new law “On Making
Amendments and Addenda in the Constitutional Law, The Judicial Code of the Republic of
Armenia” was constitutional.#! The Constitutional Court validated the law in October 2021,
and the reforms could proceed.*? Changes to the Civil Code were also challenged and held to
be in conformity with the Constitution.*® The new Economic Court has both first instance and
appellate jurisdiction in criminal and civil cases.** The court will include both a first instance
and an appeal court. The first instance court will be composed of 25 judges, 20 of whom will
hear corruption cases, and five of whom will hear civil asset seizure cases.?”> The appellate
court will have at least ten judges. In addition, the Criminal Chamber of the Court of Cassation
will function with 8 judges, whereas the Civil and Administrative Chamber will have 13
judges.i0

When the package of laws was introduced, the Ministry of Justice explained the extent of the
reforms:

The drafts have prescribed the procedure for replenishing the Anti-corruption
specialisation division of the list of candidates for judges of the Anti-Corruption Court,
the Anti-corruption specialisation division of the promotion list of candidates for judges
of the Anti-Corruption Court of Appeal, the requirements for judges, restrictions on the
appointment of a judge, structures for checking the integrity of candidates for judges in
all instances. In order to strengthen the general integrity of the bodies involved in the
anti-corruption institutional system, the draft package also proposes to establish, for the
candidates of prosecutors, a requirement to undergo an integrity check, which will
contribute to the reduction of corruption risks and the strengthening of integrity in the
prosecutor's office.4”

398 www.azatutyun.am

39 https://moj.am

400 https://armenpress.am

401 President of the Republic of Armenia (12 April 2021), Statement regarding the law “On Making Amendments and
Addenda in the Constitutional Law”, “The Judicial Code of the Republic of Armenia” and related laws, submitted to the
President of the Republic for signing.

402 Armenia (12 October 2021), On the Case of Conformity of the Law on “On Making Amendments and Addenda in the
Constitutional Law” with the Constitution on the basis of an application by the President of the Republic, DCC-1613,
Constitutional Court.

403 Armenia (5 October 2021), On the Case of Conformity of the Law Making Amendments to the Civil Code of the Republic
of Armenia with the Constitution on the Basis of an application of the President of the Republic, DCC-1612, Constitutional
Court.

404 www.moj.am/en/article/2770

405 www.moj.am/en/article/2770

406 www.moj.am/en/article/2770
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In 2020 changes to the law on the Corruption Prevention Commission and the Judicial Code*
mean that judges will go through a process of “verification of integrity” .4

In Bulgaria there is a first instance Specialised Criminal Court, and an Appellate Specialised
Criminal Court.*!? The first instance court was equivalent to a Regional Court, and is located
in Sofia.*! The jurisdiction of the specialised courts is set out in the Penal Procedure Code,
covering quite broad and varied offences under the Penal Code, including organised crime,*'?
and malfeasance (abuse of office)*® The specialised court has been controversial, and in April
2022, a majority of Parliament voted for a bill to amend the relevant law and abolish the special
court (the legislative amendment entered into force on 27 July 2022).

The key features of the comprehensive parallel court model are as follows:

e The primary objective of establishing and anti-corruption court is to insulate the
specialised judges from existing corruption or perceptions of corruption in the judiciary
and to improve the integrity of the anti-corruption process.

e Apart from Bulgaria, specialisation runs from first instance all the way through the
appellate structure, including some form of specialisation in the final court of appeal.

e Institutional reforms are accompanied by some form of judicial vetting, or at least, as in
Indonesia and Madagascar, a separate, more independent appointments process for anti-
corruption judges.

As the CCJE has stated (see section 3.1 above), specialised courts should be a last resort,
introduced “only under exceptional circumstances, when necessary, because of the complexity of the
problem.”#1* The use of a comprehensive parallel anti-corruption court is exceptional among
those countries that have adopted some form of anti-corruption specialisation, and they have
done so to address entrenched corruption within their judicial and justice systems.

4.3.1.2  Embedded specialised multi-functional court

The embedded specialised multi-functional court model is where the anti-corruption court
serves as both a first instance court in some cases, and an appellate court for corruption
appeals from the lower courts in other cases. None of the main countries in this study have
adopted the embedded multi-functional court model. The only country in which this
approach has been taken is the Philippines. The anti-corruption court, known as the
Sandiganbayan, was established in 1979.4%> The Sandiganbayan has the status of a Court of
Appeal, but it operates primarily as a court of first instance.*!® It was established to speed up
the resolution of corruption cases*” and has jurisdiction over specified crimes of corruption

408 www.coe.int/

409 www.azatutyun.am/

410 Bulgaria (2007), Judiciary System Act 2007, Articles 61(1) and 63

41 Tbid., Article 100a

412 Bulgaria, Penal Procedure Code, Article 411a(1) and Penal Code, Articles 321 and 321a
413 Bulgaria, Penal Procedure Code, Article 411a(2) and Penal Code, Article 282

414 CCJE Opinion No. 21 (2018), Preventing Corruption among Judges, para.50

415 Stephenson M. C. (2016), Specialised Anti-Corruption Courts: Philippines.
416 Thid.
417 Tbid.
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where the public official involved is a senior official (as defined in statute), and the amount of
money involved meets the threshold for consideration by the Sandiganbayan.*® The court also
has appellate jurisdiction for corruption cases from the lower courts, but it is rarely used in
this way.*® Decisions of the Sandiganbayan can be appealed to the Supreme Court.*?
Stephenson found that the experience of the Sandiganbayan illustrates four issues that ought
to be considered when making decisions about establishing an ACC and what model to
adopt.#?! These are case management and trial procedure, because in the case of the
Sandiganbayan its establishment was not enough to achieve the necessary efficiency without
addressing the causes of inefficiency in the judiciary generally; the relationship between the
court and prosecutors, because in the case of the Philippines, the main “culprit” for long
delays in corruption cases is the prosecutor; resources - there needs to be an adequate “judge-
to-case ratio” to be able to reduce delays in practice; and the scope of the ACCs jurisdiction —
in the Philippines the jurisdiction of the Sandiganbayan is limited to cases involving only high
level officials, and large amounts of money.

4.3.1.3 Embedded Specialised Court

The embedded specialised court model is where a distinct anti-corruption court is created that
sits within the existing court system and appeals from which go to the next second instance
court above it. Reasons for the establishment of embedded specialised anti-corruption courts
vary from the need to improve efficiency, to the need to improve integrity, but in most cases
the main reason for establishing such courts is efficiency and expertise (see section 3.2.1). For
the most part these specialised courts are created to channel corruption cases more efficiently
through the courts, although introducing specialisation in the first instance tier, but not in the
second instance tier can create backlogs.*?> Another mechanism for speeding up the progress
of cases is to expedite the appellate process. One way, as in the Slovak Republic, is to create
a lower level first instance court and fast-track appeals directly to the Supreme Court.*
Another way, as in Nepal, for example, is to elevate the first instance court so that appeals are
automatically fast tracked.** Some countries also have a specialised division or bench in the
Supreme Court to hear fast-tracked corruption cases.

Of the main countries in this study, both the Slovak Republic and Latvia have adopted the
model of an embedded specialised court. Around a third of all specialised anti-corruption
courts take this form and the others are: Bangladesh (1958), Pakistan (1958/1999), Senegal
(1981/2012), Nepal (2002), Cameroon (2011), Afghanistan (2016), and Sri Lanka (2018).
However, the courts in each of these countries are very different.

The Court of the Special Judge was established in Pakistan in 1958, and after independence
from Pakistan in 1971, Bangladesh retained the court, as did Pakistan. However, in 1999 in
Pakistan, the Accountability Courts were also established. The criminal jurisdictions of these

48 Kuz L. Y. and Stephenson M. C. (2020), Ukraine’s High Anti-Corruption Court: Innovation for Impartial Justice.
419 Stephenson M. C. (2016), Specialised Anti-Corruption Courts: Philippines.

420 Ibid.

421 Ibid.

422 Schutte S. A. and Stephenson M. C. (2016), Specialised Anti-Corruption Courts, p. 18 and see also Schutte S. A.
(2016), Specialised Anti-Corruption Courts: Uganda.

42 Stephenson M. C. ibid., Specialised Anti-Corruption Courts: Slovakia, p. 1
424 Poudel M. S. (2012), A Summary of Anti-Corruption Measures in Nepal, p. 171
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courts overlap to some extent, but the older court is focused on bribery, and the newer court
is more focused on corrupt practices, misuse/abuse of power, misappropriation of property
and kickbacks. The main difference appears to be in their territorial jurisdiction: the Court of
the Special Judge has jurisdiction within specified territorial limits, and the jurisdiction of the
Accountability Court covers the whole of Pakistan. Appeals from the Court of the Special
Judge go to highest court having appellate jurisdiction in their territory, and appeals from the
Accountability Court go to the High Court of whichever Province the court is in.

The Court for the Prevention of Illicit Enrichment (CPIE) in Senegal was first established in
1981 but was only in operation for “a short spell in 1982 and 1983” after which it was
“dormant” until 2012, when the then President appointed members of the court again, and
prosecuted Karim Meissa Wade, a prominent of the previous government. It is not clear what
the status of the court is at this time, but a study conducted by Afrobarometer in 2017 found
that only 54% of Senegalese citizens were aware of its existence, and almost half of those who
know about the court believe that bias in the court undermines its credibility. However, a
defendant may only appeal on a point of law, not fact, whereas the Prosecutor may appeal on
both points of law and fact,*> and this restriction applies only to the CPIE under Senegalese
criminal law. Wade challenged his conviction before the UN Committee on Human Rights
which found that “a review that is limited to the formal or legal aspects of the conviction
without any consideration whatsoever of the facts is not sufficient under the Covenant.”42
The Committee therefore found a violation of Art.15(4) of the ICCPR, and emphasised that
“rules of procedure and the right to a fair trial must be respected” in the fight against
corruption.*” Mr Wade challenged his prosecution, conviction, and subsequent incarceration
domestically, in the Court of Justice of West Africa (ECOWAS) and before the UN Human
Rights Committee. Before the ECOWAS court he argued, among other things, that the court
had been “removed from the judicial set-up” of Senegal in 1984 and that the law on illicit
enrichment had been impliedly repealed by the failure to appoint any judges to the court,
and/or by the fact that the court no longer existed. The ECOWAS court ruled that it did not
have the jurisdiction to determine the lawfulness of the reactivation of the court, but that Mr
Wade’s presumption of innocence had been violated. The UN Human Rights Committee
found a violation of his right to appeal under Art.14(5) of the ICCPR.

In Nepal the Special Court is a first instance court, but has the status of an appellate court, so
appeals go directly to the Supreme Court.*® The Special Criminal Court in Cameroon has
jurisdiction to try offences of misappropriation of public property where the value of the loss
is at least fifty million francs CFA,*” and like the court in Nepal, appeals from the Cameroon
Special Criminal Court go directly to the Supreme Court, but there is an added element.
Appeals from the Special Criminal Court must be heard by a special bench, designated by the

45 UN Human Rights Committee (2019), Views Adopted by the Committee under Article 5(4) of the Optional Protocol,
concerning Communication No. 2783/2016.

426 Tbid.
427 Tbid.
428 Poudel M. S. (2012), A Summary of Anti-Corruption Measures in Nepal, p. 171

429 Tliasu M. (2014), The Creation of the Cameroon Special Criminal Court: Change from Confiscation and Punishment to
Restitution and Nolle Prosequi.
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Chief Justice, and consisting of two judges from each of the Judicial, Administrative and Audit
Benches of the Supreme Court.*®

The Anti-Corruption Justice Centre (AJC) of Afghanistan was very much an international
community, and donor driven initiative.*! It had jurisdiction over high value “bribery, money
laundering, destruction or the selling of cultural and historical relics, crimes against internal
or external security, illegal extraction of mines, and land usurpation... cases involving high-
ranking government officials, such as deputy-ministers, generals, governors, and Provincial
Council members” .42 Appeals from the AJC went straight to the Supreme Court. Given the
internationally led push for this court, it is unclear what its status is now, but even at its most
effective it was facing major operational challenges, including lacking the “capacity,
resources, or security ... to perform [its] functions” .43

In Sri Lanka, the Permanent High Court at Bar is the new corruption and economic crimes
court, which was established in 2018 and is a first instance High Court composed of three
judges.®* There may be more than one High Court at Bar as they may be established in
different High Courts.®> While this specialised court has similar features to other embedded
specialised courts, it has one unusual limitation. Before a prosecution can proceed, the
Attorney General or the Director General for the Prevention of Bribery and Corruption can
refer the case to the Chef Justice, who then decides whether it meets the criteria (which are
quite broad and ambiguous)*¢ to be heard in the High Court at Bar, or whether it should be
heard in another court.*” Initial proposals were for this discretion to lie with the Attorney
General, however, following objections raised in the Supreme Court, it was decided that the
Chief Justice should exercise this discretion. It is not clear why such a discretion is necessary,
as the number of judges was increased to allow for the new court, so there are unlikely to be
administrative or operational reasons for directing the case to another court. This discretion
represents a similar constraint on the jurisdiction of the AC court as the requirement in
Madagascar that Parliament must vote in favour of a prosecution of high-profile officials,
although here of course, the body responsible is the judiciary. In Sri Lanka the power the Chief
Justice has over where corruption cases are heard has been described as “less than ideal” and
open to misuse.*3

In the Slovak Republic there are 54 District Courts, and 8 Regional Courts.*® The regional
courts hear appeals from the district courts and appeals from the regional courts are heard by

40 Jbid., p. 10
431 https://ccondu.edu/

432 www.afghanistan-analysts.org/

433 www.sigar.mil/
434 Sri Lanka (2018), Judicature (Amendment) Act No.9 of 2018, and see Centre for Policy Alternatives (2018), A Brief
Guide to the Judicature (Amendment) Act No 9 of 2018.

435 Centre for Policy Alternatives (2018), A Brief Guide to the Judicature (Amendment) Act No 9 of 2018, para.4
4% Ibid., para.9

47 Ibid., para.6

43 Ibid., para.18

49 European Commission (2021), 2021 Rule of Law Report: Country Chapter on the rule of law situation in Slovakia,
p-2
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the Supreme Court.*® However, while SCC judges are equivalent to district court judges, and
the SCC functions exclusively as a first instance trial court, appeals from the SCC go directly
to the Supreme Court.*! The SCC is not exclusively an anti-corruption court: 12 serious crimes
fall under the jurisdiction of the court, including aggravated murder, crimes involving
procurement and public funds, abuse of power of public officials, crimes pertaining to
criminal groups, and corruption-related offences.*

The Economic Court of Latvia began functioning at the end of March 2021.43 It has the status
of a District (City) Court and is a court of first instance.*** The Economic Court has both
criminal jurisdiction over prescribed offences of the Criminal Law,** and civil jurisdiction
over matters set out in the Civil Procedure Code.*¢ The criminal jurisdiction of the court
covers the laundering of proceeds of crime and terrorism, bribery offences, offences of
acceptance of a non-permitted benefit, and participation in property transactions.*” But the
civil jurisdiction covers a wide range of matters including underinsurance contracts, financial
security agreements, violations of competition law and insolvency claims.*8 It is expected that
the annual caseload in the first instance criminal division will be about 25 cases and of the first
instance civil division will be about 125 cases.* In the appellate court the caseload is expected
to be 13 criminal cases and 55 civil cases.*® The Riga Regional Court is the designated
appellate court for cases from the Economic Court, and appeals go to a specialised chamber
of that court.' After which, appeals go to the Supreme Court.

The examples illustrate that there are many ways to tailor arrangements around an embedded
specialised court, and this may be one of the advantages of this model. However, it is
important to remember that such a court is nevertheless part of the judicial system, and the
example of Senegal demonstrates how basic rights to a fair trial (in that case the right to an
appeal) must be protected and adhered to especially when the need for efficiency accelerates
cases through the appellate system as in Senegal, Nepal, Afghanistan, and the Slovak
Republic. Similarly, while discretion may be necessary in some circumstances, it should only
be deployed when absolutely necessary and there is a risk, as in Sri Lanka, that excessive
discretion in the hands of one official or body, may undermine positive perceptions, or the
actual practices of the new court and its effectiveness.

40 Stephenson M. C. (2016), Specialised Anti-Corruption Courts: Slovakia, p. 1

4“1 ]bid., p. 1

42 Slovak Republic (2005), Law No. 301/2005 Coll. Code of Criminal Procedure of the Slovak Republic, s.14
43 www.tm.gov.lv

444 Latvia (2005), Criminal Procedure Law, s.442

445 1bid., s.442

46 Latvia (1998), Civil Procedure Law, s.24

447 Latvia (2005), Criminal Procedure Law, s.442 and related sections of the Latvia (1998), Criminal Law.
448 Latvia (1998), Civil Procedure Law, s.24(1")

49 Ministry of Justice Republic of Latvia (2021), Economic Court, Retrieved 13.12.2021, from www.tm.gov.lv/
40 Tbid.

41 Latvia (2005), Criminal Procedure Law, s.442(2) and (1998), Civil Procedure Law, s.24(22)
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4.3.1.4  Specialist Divisions

Most of the countries that have judicial anti-corruption specialisation have adopted the model
of specialist divisions in existing courts. These specialist divisions or chambers are often, but
not always, created by the judiciary themselves on the authority of the Supreme Court or the
Chief Justice with the power to organise and manage the judicial system. Croatia and Serbia
both have specialised divisions, of the County Court and the High Court respectively, and
these specialist divisions are prescribed by law. England and Wales does not have a formal
specialised anti-corruption court, but Southwark Crown Court, in London, has been
designated to try complex fraud and corruption cases involving large sums of money. Other
countries with specialised anti-corruption divisions are: Kenya (2002), Bosnia and
Herzegovina (2004), Ghana (2006); Uganda (2008), Croatia (2010), Malaysia (2011), Botswana
(2013), Mexico, (2016), Tanzania (2016), Rwanda (2018), Serbia (2018), Kosovo (2019), and
Zimbabwe (2020).

Croatia has a three-tiered justice system. There are 34 Municipal Courts, which are first
instance courts of general jurisdiction dealing with both civil and criminal cases; and 15
County Courts, which are second instance courts of general jurisdiction, with competence as
first instance courts in some matters. There are also specialised courts: nine Commercial, and
four Administrative, courts at first instance, and the High Criminal Court, the High
Misdemeanour Court, the High Commercial Court and the High Administrative Court at
second instance. The Supreme Court deals with all types of cases. The Constitutional Court
conducts constitutional review .45

From 2001, the County Courts in Osijek, Rijeka, Split and Zagreb have had “subject-matter
and territorial jurisdiction in criminal cases” for the cases that fall within the jurisdiction of
USKOK.#3 In 2010 the role of these courts was reinforced by the establishment of court
divisions in the County Courts in Zagreb, Split, Rijeka and Osijek with specialised jurisdiction
over the matters that fall within the competence of the USKOK.#* It has to be noted that in
“municipal courts operating in the seats of county courts referred to in [this law], the president
of the court shall be obliged to establish a special court division due to proceed in cases
involving criminal offences from the competence of USKOK.”# The jurisdiction of the
USKOK is quite varied, ranging from offences of misuse in bankruptcy proceedings, to abuse
of office and bribery, to kidnapping, human trafficking, drug abuse and voter suppression.¢

In addition to specialist lower courts, in January 2021 the new High Criminal Court (HCC)
began work, after the Constitutional Court ruled it to be constitutional.*” The jurisdiction of
the HCC is very broad and not limited to corruption cases, which is why the Croatian

42 European Commission (2021), 2021 Rule of Law Report Country Chapter on the rule of law situation in Croatia, p. 2.
See further: www.vsrh.hr

453 Croatia (2001), Law on the Office for the Suppression of Corruption and Organised Crime, Article 24
44 Croatia (2010), Courts Act, Article 32

45 Tbid., Article 32(4)

456 Croatia (2001), Law on the Office for the Suppression of Corruption and Organised Crime, Article 21

47 Constitutional Court of Croatia (2020), Decision No. UI-4658/2019 and UI-4659/2019. Decision and Ruling of the
Constitutional Court of the Republic of Croatia No. UI-4658/2019 and UI-4659/2019 of 3 November 2020 and Separate
opinion of judges.
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specialised court is categorised as a specialist division rather than being an example of
embedded specialised first and second instance courts. The HCC:

- Decides in the second instance on appeals against decisions of county courts in criminal
cases;
- Perform other tasks determined by law.%5

And it will also “decide in the third instance on appeals against decisions made in the second
instance in accordance with Article 490, paragraph 1, item 2 of this Act.”4*

In Serbia, the Higher Court in Belgrade and the Appellate Court in Belgrade have jurisdiction
over the offences set out in the Law on Organised Crime, Corruption and Severe Offences.4?
A Special Department of the High Court processes cases of organised crime and corruption,*!
and a Special Department in the Appellate Court processes appeals concerning cases of
corruption and organised crime as prescribed by the Act.#? There are now special
departments for the suppression of corruption in the Higher Courts of Belgrade, Kraljevo,
Novi Sad and Nis.#3

As noted in section 3, above, in England and Wales, Southwark Crown Court is a de facto
specialised court, rather than a formal specialised court. It was designated, by Practice
Direction issued by the Presiding Judge in 2006, as the serious fraud centre to receive cases
from around England and Wales (see further below for more on jurisdiction).#¢*

Establishing specialised divisions in existing courts is a relatively straightforward way of
streamlining corruption cases. Many specialised divisions are established by judicial leaders,
such as the Chief Justice, in exercise of their administrative powers (for example in Kenya,
Ghana, England and Wales, Malaysia, Botswana, Rwanda and Zimbabwe), and this means
that they can be set up quite quickly. However, in most cases, as discussed in section 3.2.2.1,
the judges hearing cases in the specialised division may also have to hear other non-
specialised cases and this leads to over work and a lack of specialisation in practice. However,
other specialised divisions have been established by legislation, which requires broader
political will. But establishment by legislation does not necessarily insulate judges against
over work or having to hear other cases apart from corruption cases. Procedural problems,
stemming from the fact that specialised divisions are established within existing ordinary
courts, may slow cases down and create backlogs.

48 The new Article 26a of the Law of Courts/Courts Act, as presented by the Constitutional Court in ibid. (an
updated version of the text of the Act does not appear to be available). Article 490(1) states that an “appeal may be
taken from the judgement of a court at second instance with a court at third instance” in only limited circumstances.

49 Article 19e of the CPC, as presented by the Constitutional Court in ibid. (an updated version of the text of the
Act does not appear to be available).

460 Serbia (2002), Law on the Organisation and Jurisdiction of Government Authorities in the Suppression of Organised
Crime, Corruption and Other Severe Criminal Offences, Article 12

461 Tbid., Article 13
462 Tbid., Article 14
463 Information based on response to questions sent to MEDEL members.

464 Tbid.

. Trends and practice of Special Courts and Specialised Judges in the Anti-Corruption area



Models of Anti-Corruption Courts and Specialised Judges m

One such issue is the initiation of cases. In several common law legal systems committal
proceedings either used to begin in the lower courts, or still do. In Kenya, for example,
committal proceedings had to begin in the subordinate courts until 2003, when the Criminal
Law (Amendment) Act, No. 5 of 2003, repealed the relevant provisions of the Criminal
Procedure Code. Similarly, in Botswana, the requirement to begin criminal proceedings in the
subordinate court was noted as a cause of delay in corruption cases.*> In addition,
constitutional issues cannot be determined in the Magistrates’ courts, so cases are further
delayed waiting for references and constitutional determinations to be returned to the
Magistrates” courts from the High Court.*¢ It is understood that the Botswana Criminal
Procedure and Evidence (Amendment) Act of 2014 changed committal proceedings to allow
cases to be initiated in the High Court, however the authors have not seen the text of this law.
Whereas some countries have amended their committal procedures, in England and Wales
criminal cases must still begin in the Magistrates” Courts.*” However, this does not appear to
be a significant cause of delay.

4.3.2 Jurisdiction

Section 3 discussed some of the practical obstacles to specialisation by judges. However, the
focus of specialised judges does, of course, begin with their jurisdiction, and anti-corruption
courts vary in terms of the scope of the specialised anti-corruption jurisdiction. A detailed
overview of the jurisdiction of all the anti-corruption courts is not practical in the present
paper, but the countries under study demonstrate the breadth of possibilities. The jurisdiction
of AC courts can be roughly categorised as follows: very broad jurisdiction, including
economic and commercial crime; broad jurisdiction including non-corruption crimes; specific
jurisdiction limited to corruption and corruption-related crimes, and finally, those corruption
courts where jurisdiction has been transferred away from them.

o Very broad jurisdiction

The anti-corruption court with the broadest jurisdiction is the Latvian Economic Court. In
Latvia the criminal jurisdiction of the court covers the laundering of proceeds of crime and
terrorism, bribery offences, offences of acceptance of a non-permitted benefit, and
participation in property transactions.*® The civil jurisdiction covers a wide range of matters
including underinsurance contracts, financial security agreements, violations of competition
law and insolvency claims.*®

465 UNODC (2014), Country Review Report of the Republic of Botswana, para. 435
466 bid., para. 434

467 Hopmeier M., Report on Southwark Crown Court, London and its work in relation to Corruption and other Economic
Crime cases.

468 Latvia (2005), Criminal Procedure Law, s.442 and related sections of the (1998), Criminal Law.
469 Latvia (1998), Civil Procedure Law, s.24(1%)
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e Broad jurisdiction

In Serbia the Special Department of the High Court processes cases of organised crime and
corruption,? and a Special Department in the Appellate Court processes appeals concerning
cases of corruption and organised crime as prescribed by the Act.*”!

In Croatia the jurisdiction of the HCC is very broad and not limited to corruption cases. It
“decides in the second instance on appeals against decisions of county courts in criminal
cases” and it performs “other tasks determined by law”.#”2 However, the amendment to the
Criminal Procedure Code indicates that the HCC will also “decide in the third instance on
appeals against decisions made in the second instance in accordance with Article 490,
paragraph 1, item 2 of this Act.”473

In the Slovak Republic, the SCC is not exclusively an anti-corruption court: 12 serious crimes
fall under the jurisdiction of the court, including aggravated murder, crimes involving
procurement and public funds, abuse of powers of public officials, crimes pertaining to
criminal groups, and corruption-related offences.**

In Albania the general subject matter jurisdiction of the court is set out in Article 135(2) of the
Constitution:

Specialised courts shall be competent to adjudicate corruption and organised crime, as
well as criminal offences committed by the President of the Republic, Speaker of the
Assembly, Prime minister, the member of the Council of Ministers, the judge of the
Constitutional Court, and High Court and the Prosecutor General, High Justice
Inspector, the Mayor, Deputy of the Assembly, deputy minister, the member of the High
Judicial Council and High Prosecutorial Council, and heads of central or independent
state institutions as defined by the Constitution or by law, as well as charges against
former above mentioned officials.*

The court is based in Tirana and has a geographical jurisdiction covering the whole of
Albania.?”® The ACOCC (with the SPO) has both “primary” and “subsidiary” competence.*”

470 Serbia (2002), Law on the Organisation and Jurisdiction of Government Authorities in the Suppression of Organised
Crime, Corruption and Other Severe Criminal Offences, Article 13

471 Tbid., Article 14

472 The new Article 26a of the Law of Courts/Courts Act, as presented by the Constitutional Court in (2020),
Decision No. UI-4658/2019 and UI-4659/2019, Decision and Ruling of the Constitutional Court of the Republic of Croatia
No. UI-4658/2019 and UI-4659/2019 of 3 November 2020 and Separate opinion of judges (an updated version of the text
of the Act does not appear to be available). Article 490(1) states that an “appeal may be taken from the judgement
of a court at second instance with a court at third instance” in only limited circumstances.

473 Article 19e of the CPC, as presented by the Constitutional Court in ibid. (an updated version of the text of the
Act does not appear to be available).

474 Slovak Republic (2005), Law No. 301/2005 Coll. Code of Criminal Procedure of the Slovak Republic, s.14

475 Reiterated in Albania (1995, Rev.2017), Law No.7905/1995 Criminal Procedure Code of the Republic of Albania,
Article 75/a(c)

476 Albania (2016), Law No. 95/2016 on the Organisation and Functioning of the Institutions for Combatting Corruption
and Organised Crime, Article 10(1)

477 Tbid., Article 1(3)
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The primary competence of the court is set out in Article 135(2) of the Constitution and in the
Criminal Code:#8

- Specific crimes relating to the active corruption of persons exercising public functions,*”®
foreign public officials or high state officials and local elected representatives;*
unlawful influence on persons exercising public functions;*! illegal benefit of
interests;*? breaching the equality of participants in public bids or auctions;** passive
corruption of public, foreign and high state officials and elected representatives;** active
corruption of the witness, expert or interpreter;*> active corruption of judges,
prosecutors, other justice officials, judges and officials of international courts, domestic
and foreign arbitrators as well as members of foreign courts juries;** and passive
corruption of judges, prosecutors, other justice officials, judges and officials of
international courts, domestic and foreign arbitrators as well as members of foreign
courts juries;*” active and passive corruption in elections.*

- Any crime committed by a “structured criminal group, criminal organisation, terrorist
organisation and armed gang” as defined by the Criminal Code.*®

- As stated in Article 135(2) of Constitution, criminal charges against the most senior
public officials.*?

- Criminal charges against former officials “when the offence was committed on duty” .41

The subsidiary competence of the court (and the SPO) is to “review, investigate and prosecute
any other criminal offence which is closely related to the investigation or criminal case”? that
falls within its competence; and the ACOCC has “jurisdiction over investigations, cases and
requests” brought under Article 9 of the SPAK law.** Where there are linked cases that cannot
be severed, the ACOCC has competence.**

478 Albania (1995, Rev.2017), Law No.7905/1995 Criminal Procedure Code of the Republic of Albania, Articles 13(1) and
75/a

479 Albania (1995, Rev.2017), Law No.7895/1995 Criminal Code of the Republic of Albania, Article 244
480 Tbid., Articles 244a and 245

481 Tbid., Article 245/1

482 Tbid., Article 257

483 Tbid., Article 258

484 Tbid., Articles 259, 259a and 260

485 Tbid., Article 312

486 Tbid., Articles 319, 319a, 319b and 319c¢

47 Ibid., Articles 319¢, 319d, 319dh and 319e

488 Tbid., Articles 328 and 328b

489 Albania (1995, Rev.2017), Law No.7905/1995 Criminal Procedure Code of the Republic of Albania, Article 75/a(b)
40 Tbid., Article 75/a(c)

“11bid., Article 75/a(c)

42 Albania (2016), Law No. 95/2016 on the Organisation and Functioning of the Institutions for Combatting Corruption
and Organised Crime, Article 9(1)

43 Albania (2016), Law No. 95/2016 on the Organisation and Functioning of the Institutions for Combatting Corruption
and Organised Crime, Article 9(4)

44 Albania (1995, Rev.2017), Law No.7905/1995 Criminal Procedure Code of the Republic of Albania, Article 80(1)
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e Specific jurisdiction

In England and Wales, Southwark Crown Court is designated as a Serious Fraud Centre and
is the primary Court in England and Wales to hear specific cases of: “serious and complex
fraud and corruption cases — which require specialist knowledge and typically last up to three
months or more”; “confiscation hearings (dealing with applications under the Proceeds of
Crime Act 2002 seeking repayment of the benefits of crime from convicted defendants)”; and
“European Investigation Order and Requests for Mutual Legal Assistance”.*> Southwark
Crown court hears the most high-profile cases, “including those brought against Members of
Parliament that attract significant media and public interest” and it is interesting to note that

it is the fourth largest Crown Court Centre in England and Wales.**°

The HACC in Ukraine has perhaps the most specific and specialised jurisdiction. It covers
cases brought by both the NABU and the SAPO,*” and includes cases against high level
officials for crimes of corruption that result in damage of over 968,000 hryvnia (about
US$39,500).

e Limited jurisdiction

In Bulgaria, the jurisdiction of the Specialised Criminal Court, and of the Appellate
Specialised Criminal Court*® is set out in the Penal Procedure Code, covering quite broad and
varied offences under the Penal Code: organised crime,*” and malfeasance (abuse of office).>®
In 2017 a controversial amendment to the Penal Procedure Code transferred competence to
hear high-level corruption cases away from the Specialised Criminal Court to the Specialised
Court for Organised Crime.>"!

44  Judges and Resources

4.4.1 Composition of the specialist bench and allocation of cases

There is no clear pattern in terms of numbers of judges, the composition of anti-corruption
panels, or the allocation of cases. Each country has adopted measures suited to their own
circumstances.

In Ukraine the first instance court is made up of 27 judges, some of whom are investigative
judges rather than trial judges, and the appellate chamber has 11 judges.’” The Criminal
Chamber of the Court of Cassation in Armenia will function with 8 judges, whereas the Civil
and Administrative Chamber will have 13 judges.® In Albania ensuring that all courts are
fully operational and have the requisite number of judges has been problematic, especially as

45 Hopmeier M., Report on Southwark Crown Court, London and its work in relation to Corruption and other Economic
Crime cases.

4% Tbid.

47 Kuz L. Y. and Stephenson M. C. (2020), Ukraine’s High Anti-Corruption Court: Innovation for Impartial Justice, p. 3
48 Bulgaria (2007), Judiciary System Act 2007, Articles 61(1) and 63

49 Bulgarian Penal Procedure Code, Article 411a(1) and Penal Code, Articles 321 and 321a

500 Bulgarian Penal Procedure Code, Article 411a(2) and Penal Code, Article 282

501 European Commission (2018), Report from the Commission to the European Parliament and the Council on Progress in
Bulgaria under the Cooperation and Verification Mechanism, p. 4

502 Kuz L. Y. and Stephenson M. C. (2020), Ukraine’s High Anti-Corruption Court: Innovation for Impartial Justice, p. 3
503 www.moj.am/en/
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the Justice Reform project is in progress and the vetting of judges is ongoing.>* For example,
the Constitutional Court only became fully operational in 2020 with the appointment of three
new judges to the Constitutional Court (taking it to seven), which meant that the court had
regained its quorum of six for plenary sessions.*” In a transitional period, judges of the Special
Criminal Courts were assigned to the ACOCC “unless there [were] reasons for the termination
of the status of the magistrate or as a result of the re-evaluation process” that was also
introduced in 2016 for all judges.>® They could be permanently assigned to the new court, as
long as they passed the rigorous new vetting procedures introduced for all judges,’” the
relevant promotion procedures,®® and consented to periodic review of their finances and
communications.>” After that, all judges of the new court, like other judges, would be vetted
and appointed following the new vetting and appointment procedures introduced as part of
the judicial reform package. When deciding procedural matters the ACOCC first instance
court is composed of a single judge.’’® When hearing substantive matters, the ACOCC first
instance court is only composed of a single judge when the case concerns criminal charges,
other than corruption and organised crime, against public officials where the offence is
punishable by a fine or up to 10 years imprisonment.>!' A bench of three judges must hear the
substance of corruption or organised crime cases that fall within the court’s jurisdiction.>'?

In Bulgaria decisions as to the composition of courts are taken by the plenum of the Supreme
Administrative Court, and this procedure is the same for all courts.>® All judges may receive
additional pay to reflect their workload,”' and after a decision taken by the Supreme Judicial
Council on its rules for individual assessment of the professional work of judges, members of
the Specialised Courts may get additional pay of up to 6 month’s salary.”> In the Slovak
Republic since 2008 a system of randomised case allocation has been in place and efforts to
improve the system are ongoing. The Central Court Management System (CMS) ensures that
cases are allocated “within one court to a senate or a single judge without any human
interference or influence”.>'¢ In Latvia there will be up to 10 judges in the first instance court,
and up to an additional four judges in the appellate division.5"” Transitional arrangements are

504 Assembly of Albania (2020), Justice Reform Albania.

55 European Commission (2021), Albania 2021 Report, accompanying the 2021 Communication on EU Enlargement
Policy, p. 21

56 Albania (2016), Law No.96/2016 On the Status of Judges and Prosecutors in the Republic of Albania.

507 Tbid., Article 162(2)(a) and Albania (2016), Law No.84/2016 On the Transitional Re-Evaluation of Judges and
Prosecutors in the Republic of Albania.

508 Albania (2016), Law No.96/2016 On the Status of Judges and Prosecutors in the Republic of Albania, Article 162(2(b)
509 Ibid., Article 162(2)(c).

510 Albania (1995), Law No. 7905, (as Amended up to amendments by Law n0.35/2017) Criminal Procedure Code of the
Republic of Albania, Article 13(2)

511 Ibid. Article 13(3/1)

512 Tbid.

513 Bulgaria (2007), Judiciary System Act 2007, Promulgated, State Gazette No. 64/7.08.2007, Article 119(2)

514 Ibid., Article 233(6)

515 Information provided in response to questions sent to MEDEL members.

516 Slovak Republic (2021), European Rule of Law Report 2021, Input from the Slovak Republic.

517 Mlinistry of Justice Republic of Latvia (2021), Economic Court, Retrieved 13.12.2021, from www.tm.gov.lv/
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in place to assign judges to the court for the moment.>'8 In Croatia the Annual Schedule of
Work specifies the “judges and court employees due to proceed in cases involving criminal
offences within the competence laid down in the Act on USKOK.”** Judges of the USKOK
divisions must pass security checks, as set out in the Security Checks Act.5? In the HCC, cases
are tried in “chambers composed of three judges, and in a panel of five judges when deciding
on appeals against convictions for criminal offenses punishable by long-term
imprisonment. A single judge of the HCC decides when required by law.”52!

In Serbia the Law on the Suppression of Corruption has been amended several times,
including most recently in 2018. The text of the 2018 amendments does not appear to be
available, and the information here is based on the amendments up to 2011. The President of
the Special department of the High Court is appointed by the President of the Belgrade High
Court from among the judges assigned to the Special department of the High Court for a four-
year term. The President of the Special department of the High Court is required to have at
least a ten-years professional experience in criminal law.522 The President of the Belgrade High
Court appoints judges to the Special department of the High Court for a term of six years,
with their written consent. A judge of the Special department of the High Court is required to
have at least eight years of professional experience in the domain of criminal law.52 It has to
be noted, however, that the response to questions from members of MEDEL indicates that for
ajudge to be assigned to the Special Department they need a minimum of six years of judicial
practice, which is the requirement for judges of the Higher Court in general.?* In exceptional
circumstances, the High Judicial Council may designate a judge from another court to work
in the Special department of the High Court, for a term of six years, with his written consent.
The President of the Special Department is responsible for the administration of the court.

4.4.2 Appointments, vetting, conditions, discipline, and removals

From the countries analysed in this study, apart from Ukraine, rules of appointment to
specialist courts or specialist divisions are the same as for other judges, as are disciplinary and
removal procedures.

As seen in this paper, the creation of specialised anti-corruption courts is often associated with
structural problems of the existing judiciaries and the correlated lack of public trust in regular
courts/judges. In this context, some countries that have decided to create specialised anti-
corruption courts felt they could not rely on (all or at least a substantial part of) the judges
available in the justice system or they would risk contamination of the newly formed court by
the problems of the “old” judiciary. This led to the adoption of vetting processes of judges —
specifically for the Anti-Corruption court only in the case of Ukraine and in other cases such

518 Ibid. and Latvia (1993), Law on Judicial Power, s.32(3) and ‘Transitional Arrangement’, s.104
519 Croatia (2010), Courts Act, Article 32(5)
520 Ibid., Article 32(6)

521 Article 19¢e(2) of the CPC, as presented by the Constitutional Court in Croatia (2020), Decision No. UI-4658/2019
and UI-4659/2019, Decision and Ruling of the Constitutional Court of the Republic of Croatia No. UI-4658/2019 and Ul-
4659/2019 of 3 November 2020 and Separate opinion of judges.

522 Serbia (2002), Law on the Organisation and Jurisdiction of Government Authorities in the Suppression of Organised
Crime, Corruption and Other Severe Criminal Offences, Article 13

523 [bid., Article 13
524 Serbia (2008), Law on Judges, Article 44
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as Albania or Armenia, applied to the whole judicial system (therefore including the
specialised anti-corruption courts).

Vetting of judges is a highly delicate and sensitive topic. The CCJE, in its Opinion no. 21 (2018)
(Preventing Corruption among Judges), makes a serious warning about the

“...negative effects of lustration as a means to combat corruption. The process where all judges
are screened for corruption, and those who do not pass the review are dismissed and possibly
prosecuted, can be instrumentalised and thus misused to eliminate politically “undesirable”
judges. The mere fact of being a judge in a member State where the judiciary is compromised at
a systemic level is, by democratic standards, not sufficient to establish responsibility on the part
of individual judges. Another issue that arises concerns guarantees that the process will be
conducted by competent, independent, and impartial bodies” >

In fact, vetting or lustration processes®* have been carried out in several countries, such as
Greece, Bosnia and Herzegovina or Kenya, often within the framework of transitional justice,
but its results have not always been those expected, be it by miscalculation of domestic elite
resistance to changes, overestimation of the influence and power of players such as NGOs or
civil society organisations®?”, or by undue political motivations that undermined the process.

A clear example of a vetting process that failed all its objectives and led to increased
destabilisation and loss of independence of the judiciary was the one carried out in Serbia
after 2009. In an audit of MEDEL, it was concluded that “the judiciary system established as a
result of the reforms implemented since 2009 with the brutal dismissal of a significant number of judges
and prosecutors does not under any circumstances respond to the requests of an independent, impartial
judiciary that serves its citizens”*?*. With Marina Matic Boskovic®?, the authors may identify the
main reasons that led to the failure of the Serbian experience: unclear rationale of the vetting
process; lack of proper legal ground for termination of functions; challenges in
implementation (lack of administrative capacities and short deadlines); fear of judges and
prosecutors that any new government or political majority could run further vetting, putting
their security of tenure at risk; lack of independence of the bodies in charge of the process;
procedural flaws, such as absence of an effective appeal against the decision of non-
reappointment.

In the case of Bosnia and Herzegovina a first attempt to review all judges with the
participation of an international body was unsuccessful, due to insufficient resources made

525 Par. 28.

526 As in the above quoted CCJE opinion, we use “vetting” and “lustration” as identical concepts, although a
distinction can be made, the former being focused on individual responsibility and the latter on collective
responsibility — McAllum Rebecca (2016), Judicial Complicity in Human Rights Violations: an Exploration of the Judicial
Vetting Process from a Transitional Justice and Comparative Perspective, p. 163-178, maxime p. 168.

527 Subotic Jelena (2014), Bargaining justice - A theory of transitional justice compliance, p. 134.

528 Gaboriau Simone and Bottcher Hans-Ernst (2012), Review of the Situation in the Serbian Judiciary - the Current State
of the Affairs in the Serbian Judiciary is not in Compliance with EU Standards, MEDEL — Magistrats Européens pour la
Démocratie et les Libertés, available at www.medelnet.eu/

52 Matic Boskovic Marina (2020), Vetting of judiciary in transitional countries -successful tool or entry point for political
influence, available at www.researchgate.net/
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available to this international commission, while a second attempt, this time of reappointment
of judges, had far more positive results>?.

For all these reasons, vetting of judges to rid the system of corruption is perhaps the most
controversial aspect of judicial reform in the countries in this study: vetting has happened or
is happening in Ukraine, Armenia and Albania.

One of the most distinctive characteristics of the court in Ukraine is the appointment
procedure of its judges. A Public Council of International Experts (PCIE) was created, with
the goal of vetting all candidates for honesty and integrity, based on asset declarations and
previous experience. From a total of 343 candidates, 38 were selected after a competitive
process, where all aspects related to integrity, potential conflicts of interest and technical skills
were taken into consideration.®® Hiring of skilled staff was also at the centre of the concerns,
before the court formally started its operations.>

The PCIE is composed of members appointed for a two-year, non-renewable, term by the
High Qualification Commission of Judges (HQCJ), from among candidates proposed by
international organisations that cooperate with Ukraine in preventing and combating
corruption. The PCIE has competence to assess ethics and integrity of candidates to the
position of judge in the Anti-Corruption Court. Candidates can only pass to the following
stages if approved by the PCIE or, in the case of candidates regarding which the PCIE raises
doubts, after a positive vote of 12 members out of the total 22 of PCIE and HQCJ together, and
as long as at least three of the positive votes are from members of the PCIE (and as long as
four of PCIE members do not vote against).

The Ukrainian vetting system is seen as a successful one, as it allowed a genuine screening of
candidates and a serious selection of integrity-strong judges. However, the financial and
administrative structure it implies has raised doubts on its future replication’®.

The self-governing institutions of the judiciary (the High Judicial Council) and the prosecution
(the High Prosecutorial Council) of Albania were established in 2018. They are responsible
for appointments, transfers, evaluations, discipline and ethical rules and monitoring.
Moreover, the HJC is responsible for directing and managing the administration of the
courts.® In addition to these changes, a comprehensive programme of vetting of all judges is
underway, conducted by an Independent Qualification Commission, an Appeals Chamber,
Public Commissioners and an International Monitoring Operation.5® The SPO officers and the
ACOCC judges have all been vetted and assigned.5%

Unlike the previous experience in Serbia, the Albanian model of vetting has received support
from international institutions. The Venice Commission clearly stated that vetting measures
“are not only justified but are necessary for Albania to protect itself from the scourge of

530 McAllum Rebecca, Judicial Complicity..., cit., pp. 170-171.
51 Vaughn D. and Nikolaieva O. (2021), Launching an effective anti-corruption court: Lessons from Ukraine.
%32 Ibid.

53 The Global Anticorruption Blog (2020), Ukraine’s Bold Experiment: The Role of Foreign Experts in Selecting Judges
for the New Anticorruption Court, available at https://globalanticorruptionblog.com.

5% Assembly of Albania (2020), Justice Reform Albania.
53 [bid.
5% Tbid.
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corruption which, if not addressed, could completely destroy its judicial system”5¥. The
European Court of Human Rights (European Court) was also called to rule upon the vetting
process and in the case of Xhoxhaj v. Albania (09/02/2021, application no. 15227/19) -
concerning a Constitutional Court judge who had been dismissed from office following the
vetting process — the Court found that there had been no violation of the rights to a fair trial
or to respect for private and family life, as the vetting bodies had been independent and
impartial, the proceedings had been fair, holding a public hearing before the Appeal Chamber
had not been strictly required, the principle of legal certainty had not been breached, the
dismissal from office had been proportionate and the statutory lifetime ban imposed on
rejoining the justice system on the grounds of serious ethical violations had been consistent
with ensuring the integrity of judicial office and public trust in the justice system.

As in Ukraine, one of the main characteristics of the Albanian system is the intervention of a
body composed of international experts. Although with different competences in both
countries (in Ukraine with direct impact in the final choice of candidates, while in Albania
mainly with advisory/supervision functions>*), the intervention of international experts is
seen as a guarantee of transparency and impartial monitoring, essential for the increase of
public trust and non-politisation of the vetting process.

As of February 2022, the vetting process had led to the screening of approximately 500 of the
total 800 judges and prosecutors, with 180 having been fired, 70 withdrawn from their posts
and only 190 having passed.>®

The apparent success of the process has not prevented critics from pointing out that it was not
designed on a “step-by-step” basis — thus leading to the paralysation of the justice system and
the consequent increase of organised crime —, it is based on strict criteria that led to numerous
vacant posts, and in a certain way it favoured impunity, as no sanctions were applied to all
those judges who decided to pre-emptively leave the system in order to avoid the vetting®®.

Despite these criticisms, the EU and the USA have urged the Albanian authorities to continue
the vetting process, considering that “the vetting of judges and prosecutors is
a fundamental element of justice reform” which “is showing results”*, and the Parliament
approved in February 2022, with an expressive majority, a two-year extension of the process,
so it could be concluded>?.

In Armenia, in the context of the reforms initiated in 201954 after the 2018 Velvet Revolution,
the government announced its intention to put all judges and prosecutors under a vetting

537 Council of Europe Venice Commission (2016), CDL-AD(2016)009, Final Opinion on the Revised Draft Constitutional
Amendments on the Judiciary of Albania.

5% For a description of the competences of the Albanian International Monitoring Operations see Matic Boskovic
Marina, Vetting of judiciary..., cit., p. 3-4.

5% Semini Llazar (2022), EU, US urge Albania to keep vetting judges, prosecutors, available at https://apnews.com/

50 Zhuja Hoxha Rreze (2021), Five Integral Questions about the Vetting Process, available at
www.legalpoliticalstudies.org

541 Joint press statement of the EU Delegation to Albania and the U.S. Embassy in Tirana, 08/02/2022, available at
www.eeas.europa.eu/delegations/albania/

52 Semini Llazar (2022), Albania amends constitution to keep on wvetting the judiciary, available at
https://abcnews.go.com/

583 See 4.1.3 above.
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procedure. After public consultations, it was decided to step back and start a less radical
process, decision that was welcomed by the Venice Commission®4, but met serious criticism
from the civil society>. A Commission on Constitutional Reforms was set up in 2020 to produce
a document for the strategic direction to take, but its work is still ongoing>*.

Despite the initial impetus for reforms, the changing of the judiciary never stopped being a
political battlefield, with little consensus and mutual accusations of attempt of control of the
judiciary by the executive®.

More recently, however, the government has reaffirmed that there is a need for a
comprehensive vetting of all sitting judges, because the existing methods does not address
that issue in a satisfactory manner. With a formal vetting procedure dependent on
constitutional amendments, the government is seeking to screen judges through

“three bodies independent from each other, including the Corruption Prevention
Commission, the Ethics and Disciplinary Commission and the Ministry of Justice”,
which “apply to the Supreme Judicial Council with motions to subject judges to
disciplinary liability, as a result of which, a number of judges have already been
subjected to disciplinary liability, and the powers of some of them have been
terminated”>.

Draft amendments to the Constitutional Law on the Judicial Code and to the Constitutional
Law on the Constitutional Court were presented, introducing a new “incompatibility
requirement” for sitting judges: “a deliberate violation by a judge of a fundamental human
right, which was asserted by the act rendered by an international court or another
international institution of which the Republic of Armenia is a party, and if fifteen years have
not elapsed since the act of an international court or another international institution of which
the Republic of Armenia is a party came into force”>. The Venice Commission issued a
negative opinion on these amendments, not only regarding their necessity or undefinition,
but also raising questions related to their retroactivity and the lack of rules of procedure for
the termination of office of the judges affected>®.

54 Council of Europe (2019), Joint Opinion of the Venice Commission and the Directorate of Human Rights (DHR) of the
Directorate General of Human Rights and Rule of Law (DGI) of the Council of Europe on the Amendments to the Judicial
Code and some other Laws (CDL-AD(2019)024), par. 12, available at www.venice.coe.int/

5 Concerning Failure of Effective Vetting in the Judiciary and Law-Enforcement, Open Society Foundations, April 2020,
available at www.osf.am/

56 Council of Europe (2022), Joint opinion of the Venice Commission and the Directorate General of Human Rights and
Rule of Law (DGI) of the Council of Europe on the draft laws on making amendments to the Constitutional Law in the Judicial
Code and to the Constitutional Law on Constitutional Court (CDL-AD(2022)002), par. 13, available at
www.venice.coe.int

57 Grigoryan Armen (2021), Armenia’s reformers struggle on, available at www.opendemocracy.net/en

58 “Vetting of judges can be carried out in three ways; two of them — now, one — after constitutional reforms”,
Ministry of Justice of the Republic of Armenia, 11/11/2021 - www.moj.am/en/article/3005 .

54 Venice Commission, (CDL-AD(2022)002), Armenia, cit., par. 16.
50 Ibid., par. 88-90.
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Despite the negative opinion regarding these specific draft amendments, the Venice
Commission keeps supporting a vetting process®!, but there appears to be no internal
consensus on the process, either between political parties or from within the judiciary>>2.

The underlying reason for vetting judges is corruption or a failure of judicial integrity. The
case of Serbia demonstrates some of the potential problems with vetting.

4.4.3 Funding

For this study questionnaires were sent to Council of Europe offices in the countries under
examination, and information was asked about the funding of the courts before the creation
of the specialised courts, and afterwards. Unfortunately, the responses received were mixed,
and hard to compare. It was not possible to see obvious trends or make generalisations about
funding.

4.5 Impact of anti-corruption specialisation
4.5.1 On efficiency

Choosing how to evaluate efficiency or effectiveness is difficult. For the public, conviction
rates might be a relatively easy way to understand whether specialised courts are dealing with
corruption, however, the experience of Indonesia demonstrates how focusing on conviction
and acquittal rates can be problematic and can obscure other problems.’** However, very few
countries collect or retain information about corruption cases specifically.>* England and
Wales statistics on corruption offences were briefly included in the Statistical Bulletin for the
first time in 2018, and the December 2021 Statistical Bulletin includes corruption offences
recorded by police for the year December 2020 to December 2021.5% Other measures of
efficiency include the length of proceedings, clearance rates, or time on remand or in custody.

In Albania “Efficiency of the judicial system has been affected by the length of proceedings,
low clearance rate and high backlog. Appeal courts have a high number of inherited cases and
judicial vacancies, with only 40 out of 78 appeal judges in office. A new judicial map must be
urgently adopted and implemented to re-distribute judges and resources within the judicial

51 Interview of Peter Bussjager, member of the Venice Commission, to Aravot - Armenian News: “This is very
difficult for us to judge why Armenia has still not implemented effective rules on the vetting of sitting judges”, 12
April 2022, available at www.aravot-en.am/2022/04/12/301672/

52 Nalbandian Naira (2022), Armenian Judges Decry ‘Government Pressure’, The Armenian Mirror-Spectator, 18
January 2022, available at https://mirrorspectator.com/

Avedian Lillian (2022), The ruling party is restricting judicial independence, critics warn, Armenian Weekly, 16
February 2022, available at https://armenianweekly.com/

53 Butt S. (2012), Indonesia’s Anti-Corruption Courts: should they be abolished?

54 For examples of the challenges of collecting data on corruption convictions see: International Bar Association
(2021), Maintaining Judicial Integrity and Ethical Standards in Practice: a study of disciplinary and criminal processes
and sanctions for misconduct or corruption by judges.

55 Office for National Statistics (2018), Crime in England and Wales: Year ending June 2018, section 13 and Table F6
<www.ons.gov.uk/>

5% www.ons.gov.uk/
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system. The average lengths for a case at appeal level is 998 days for criminal cases and 1 742
for civil and commercial cases.”>”

In Serbia the published average lengths of proceedings for criminal cases in 2019 was 6.38
months, disposition time in criminal cases first instance courts was 119.3 days and the
clearance rate in criminal cases first instance courts was 101.5%.5%

In England and Wales, the performance of Southwark Crown court can be demonstrated by
the number of cases and outstanding cases, and by waiting times. As of October 2021, the
court had “722 outstanding cases for trial (of which 185 are custody cases and 537 are bail
cases). In addition, there are 119 committals for sentence including bring backs and breaches,
and 53 outstanding appeals.” This is an increase from March 2020, when the figures were
“399 outstanding cases for trial (of which 87 were custody cases and 312 were bail cases) with
68 committals for sentence and 57 outstanding appeals.”*® The difference may, in part be due
to anincrease in the investigation of fraud cases during the Covid lockdown period.>! Waiting
times for defendants on bail have also increased during the lockdown period, but custody
wating times have not. The average waiting time on bail in August 2020 was 21.8 weeks,
compared to 51.4 weeks in August 2021.52 The average waiting time for defendants in custody
in August 2020 was 23.6 weeks, compared to 18.8 weeks in August 2021.5%

4.5.2 On judicial integrity and independence

As seen above, the establishment of special anti-corruption courts is often connected to the
lack of trust in national judiciaries, either in their independence and integrity or their
efficiency, when not both.

The creation of anti-corruption courts, however, is not a solution per se to the lack of trust.
First, creating a separate judicial body not only has no effect in the regular judicial system, but
may also deepen the public perception of distrust —if the political authorities themselves think
that there is no way to find a solution within the normal judiciary, how can we expect ordinary
citizens to do it?

Secondly, diverting resources to the establishment of a separate jurisdiction necessarily affects
the resources available to comprehensively reform and renew the judiciary, once again
deepening the crisis it is already in.

Another aspect is the possible contamination of the new specialised body by the problems of
the “old” judiciary. If the judicial system has long-standing and serious integrity problems,
the new judicial body to be created cannot be designed following the same principles and
structure of the one previously in place. Integrity issues affecting judges selected to specialised
anti-corruption courts show that the mere creation of such body does not guarantee a different

57 European Commission (2021), Albania 2021 Report, accompanying the 2021 Communication on EU Enlargement
Policy, p. 22

58 Slovak Republic (2021), European Rule of Law Report 2021, Input from the Slovak Republic.

5% Hopmeier M., Report on Southwark Crown Court, London and its work in relation to Corruption and other Economic
Crime cases.

560 Ibid.
561 Ibid.
562 [bid.
563 Ibid.
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outcome’*. On the other hand, positive experiences such as the Ukrainian model of involving
international experts in the selection process of judges for the new anti-corruption court are
not sustainable in the long term, either for financial or structural reasons>>.

The conclusion the authors may draw is that specialised anti-corruption courts are not in
themselves a solution to the problems of a specific country. Without comprehensive and deep
restructurings of national judiciaries, the mere creation of specialised anti-corruption judicial
bodies may not have the expected outcomes or end up being seriously compromised.

4.5.3 On prevention of corruption

The first and most important reason for the creation of an anti-corruption court (be it a
comprehensive court or a solo judge/hybrid model), is obviously the need to combat
corruption and economic criminality. The more efficient the judicial system is in prosecuting
and punishing corruption, the bigger the deterrent effect it will presumably have in that type
of criminality.

This, in turn, will have direct effect in many areas, such as the trust of foreign investors or the
public perception of corruption.

In order to analyse if the creation of specialised anti-corruption courts has had any effect on
the public perception of corruption, the authors consulted the Transparency International’s
Corruption Perceptions Index, and compared the rank and score of each of the countries in the
year of creation of the court.5

Table 4: Comparison of the Corruption Perception Index (CPI)

CORRUPTION PERCEPTIONS INDEX
YEAR OF COUNTRY RANK SCORE
Start year Start year 2021
(/180)
e 36 2.77
1979 Philippines /41 117 (1995) 33
(1995)
1999 Pakistan 87 140 22 28
/99
2002 Indonesia i~ 96 1.9 38
/102
20 2.8
2002 Nepal /145 117 @ 0'0 1) 33
(2004)
2003 Kenya /11%; 128 1.9 30

54 See US bars Bulgarian Specialised Criminal Court judge over ‘significant corruption’, The Sofia Globe, 5 February
2020.

55 Kuz Ivanna (2020), Ukraine’s Bold Experiment: The Role of Foreign Experts in Selecting Judges for the New
Anticorruption Court, GAB - The Global Anticorruption Blog, 2 March 2020.

56 In the case of Philippines, the index was published for the first time in 1995 while Nepal was included in the
index for the first time in 2004.

. Trends and practice of Special Courts and Specialised Judges in the Anti-Corruption area


https://sofiaglobe.com/2020/02/05/us-bars-bulgarian-specialized-criminal-court-judge-over-significant-corruption/
https://globalanticorruptionblog.com/2020/03/02/ukraines-bold-experiment-the-role-of-foreign-experts-in-selecting-judges-for-the-new-anticorruption-court/
https://globalanticorruptionblog.com/2020/03/02/ukraines-bold-experiment-the-role-of-foreign-experts-in-selecting-judges-for-the-new-anticorruption-court/

Models of Anti-Corruption Courts and Specialised Judges

CORRUPTION PERCEPTIONS INDEX
RANK SCORE
MO COUNTRY
CREATION 2021
Start year Start year 2021
(/180)
145
2004 Bangl h .
00 anglades 1145 147 1.5 26
2006 Burundi /11?;(; 169 2.4 19
126
2 .
008 Uganda /180 144 2.6 27
Slovak 56
2 4. 2
009 Republic /180 % > >
2010 Palestine (n.a.) (n.a.) (n.a.) (n.a.)
. 69
2010 Croatia 178 63 4.1 47
2010 Afghanistan 176 174 1.4 16
& /178 '
134
2011 C 144 2. 27
ameroon 183 5
2011 Malaysia 60 62 4.3 48
y /183 '
2012 Bulgaria 75 78 41 42
8 /176
2012 Senegal o4 73 36 43
8 /176
2013 Botswana 30 45 64 55
/177
111
2015 Mexi 124 31 31
exico /168
. 116
2016 Tanzania 176 87 32 39
2016 Thailand 101 110 35 35
/176
2016 Madagascar 145 147 26 26
8 /176
2018 Sri Lanka 89 102 38 37
/180
12
2018 Ukraine n 8(()) 122 32 32

Source: Transparency International - Corruption Perception Index (www.transparency.org)

When analysing the data above, a conclusion that immediately becomes inevitable is that
almost all the countries that have decided to create specialised anti-corruption courts are
countries with high levels of perception of corruption. With the exception of Malaysia and
Botswana, none of those countries was in the top third of the lowest perception of corruption
in the year of creation of the court, and the vast majority (16 out of 23) was in the lower half.
High level of perception of corruption points out to an inefficiency of the regular judicial
system to prosecute and convict corrupt agents, so from the reasons pointed out above,
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efficiency and integrity certainly played an important role in the decision to establish
specialised anti-corruption courts®’, more than expertise or attraction of foreign direct
investment.

Focusing now on the consequences of the creation of specialised anti-corruption courts, if we
exclude the countries that have established those courts after 2015 (as the results of the activity
of those courts could not have yet materialised by 2021), it appears from the table above that
there has not been a significant improvement either in the score or the position in the ranking
of those countries in the Corruption Perception Index. With the exception of Senegal — which
has improved its ranking position by roughly one third — all the other countries remained in
the same position (with slight moves upwards or downwards) and some of them (Burundi,
Uganda and Cameroon) even suffered a significant deterioration of their perception of
corruption. Certainly, there are many reasons for this, the explanation not laying exclusively
(or even mainly) in the inefficiency of the anti-corruption courts, but the fact is that the
creation of such specialised judicial bodies has not had any impact in the overall corruption
environment of the respective countries.

4.5.4 On economic growth and investment

The direct relationship between high levels of corruption and low economic growth is well
studied and widely admitted and anti-corruption agencies have not apparently had a direct
and relevant impact in reducing the levels of corruption®®.

As analysed above, however, research by Kuvvet has shown that the existence of anti-
corruption courts, namely comprehensive courts that include specialised first instance and
appeal courts, has a positive impact in the amount of foreign direct investment.

More than that, it has direct impact in the composition of the investors. Investors from corrupt
countries tend to direct their money to countries with no specialised courts or countries
without comprehensive anti-corruption court systems, while countries with the latter receive
more foreign direct investment from non-corrupt countries. This has consequences that go far
beyond the judicial system and the immediate corruption: if the largest share of foreign
investment comes from non-corrupt countries, undue influence over political decision-makers
will be less likely to occur, as not only the investors come from countries where integrity
standards are higher, but are also often bound by domestic laws that impose strict restrictions
on national companies when dealing with foreign officials, when it comes to corruption (such
as the 1977 US Foreign Corrupt Practices Act or the 2010 UK Bribery Act).

The existence of anti-corruption specialised courts can therefore contribute to reduce
corruption, by changing the composition and source of foreign investors.

567 See Ukraine Must Create an Independent Anti-Corruption Court.

568 Jenkins Matthew, Maslen Caitlin and Bak Mathias (2021), The relationship between anti-corruption agencies, robust
enforcement and economic development

. Trends and practice of Special Courts and Specialised Judges in the Anti-Corruption area


https://www.transparency.org/en/press/ukraine-must-create-an-independent-anti-corruption-court
https://knowledgehub.transparency.org/assets/uploads/kproducts/ACAs-enforcement-and-economic-growth_2021_PR.pdf
https://knowledgehub.transparency.org/assets/uploads/kproducts/ACAs-enforcement-and-economic-growth_2021_PR.pdf

Problems and Challenges

5 PROBLEMS AND CHALLENGES

In section 3 some of the challenges faced by ACCs once they had been established are outlined,
including the impact these problems had on achieving the stated goals for establishing the
court. However, while many problems and challenges arise once the new courts begin their
work, getting to the point of being able to establish such a court in the first place can be very
difficult, and those behind the changes can face multiple problems, and challenges from
several quarters. Any kind of reform challenging the status quo disrupts the existing
institutional structure and culture. As such, it is likely to meet resistance from various corners.
Judicial reform focused on introducing anti-corruption courts or anti-corruption
specialisation has been challenged in many ways, most notably through constitutional
challenges, brought by both judges and political actors. In many of the nine countries in this
study, either the validity of the court itself, the validity of its procedures or associated
institutional changes have been challenged before establishment or very soon after
establishment of the court. But there are longer term issues too, and two anti-corruption courts
have now been abolished, with the Bulgarian court being the most recent one to close.

5.1 Resistance from Judges

Resistance to the new anti-corruption courts can be pushback against a change to judicial
culture, but it can also be a response to the tension between the political need and the internal
needs of the system as noted in section 2.4, where the political need to be seen to be acting
quickly may override the practical internal needs of the courts.

In Albania the National Association of Judges of Albania, and the Union of Judges of Albania
sought a declaration from the Constitutional Court that parts of Law N0.96/2016 On the Status
of Judges and Prosecutors in Albania were unconstitutional, and they sought a suspension of
Law No0.95/2016 On the Organisation and Functioning of the Institutions for Combatting
Corruption and Organised Crime until the final decision of the Constitutional Court came into
force.>® The Constitutional Court partially accepted the application and repealed parts of the
Act.570

The reforms in Ukraine also met strong resistance from inside the judiciary, as well as from
politicians. Among allegations of judicial corruption of several members of the judiciary®”,
including judges from the Constitutional Court itself?, in August and September 2020 the
latter declared the appointment of NABU’s director unconstitutional as well as the law
governing it, namely the provisions giving the president powers to form the bureau, appoint
and dismiss its director, and appoint members of the commission that runs the selection
process for the investigative body’s chief5”%. In another decision, the Constitutional Court also
declared unconstitutional the powers of the NACP to check public officials” declarations of
assets, finding that the power to review asset declarations submitted by judges breaches the

569 Albania (2017), Decision No0.34/2017, Constitutional Court.
570 Tbid.
571 Olearchyk Roman (2020), Judge in spotlight as Ukraine’s anti-corruption drive hits buffers, available at www.ft.com/

572 Ukraine’s constitutional court attacks anti-corruption laws, The Economist, 12 November 2020, available at
Www.economist.com/

5 Makszimov Vlagyiszlav (2020), Ukraine top court deals another blow to anti-corruption bureau, available at
www.euractiv.com/
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independence of the judiciary, and also the law that imposes criminal liability for submitting
a false asset declaration, for disproportionality between the penalties and the damage caused
by the crime>.

Despite this resistance, international pressure eventually led to the adoption on 7 June 2018 of
the Law on the HACC. One of the most distinctive characteristics of the court is the
appointment procedure of its judges. A PCIE was created, with the goal of vetting all
candidates for honesty and integrity, based on asset declarations and previous experience.
From a total of 343 candidates, 38 were selected after a competitive process, where all aspects
related to integrity, potential conflicts of interest and technical skills were taken into
consideration®”. Hiring of skilled staff was also at the centre of the concerns before the court
formally started its operation®® Albeit a relatively positive performance in terms of backlog
and duration of cases since it started activity in September 2019, public trust in the specialised
court is at the same low level as the rest of the judiciary®”.

The overall process of conceiving and establishing a specialised anti-corruption court in
Ukraine seems to have been well designed, either structurally or in the concrete selection and
appointment of judges and staff. It showed, however, the serious challenges that the creation
of such a body has to face, be it from politicians or from inside the judiciary itself.

Another aspect to be considered when analysing the Ukrainian experience is that one of the
main factors that led to its initial success — the intervention of a body of international experts
in the process of appointment of judges — is not sustainable in the long run, either for
budgetary reasons (it involves very high administrative costs, only affordable through
international donors” cooperation that cannot be permanent) or for risk of neglection of
reforms to domestic institutions™®.

The Council for the Judiciary in Latvia did not support the development of the Economic
Court. In 2019 the Judicial Council sent a letter to the Prime Minister, the Chair of the Legal
Affairs Committee and the Chair of the Judicial Policy Committee of the Legal Affairs
Committee to inform them of the decision not to support the formation of the new court, and
the reasons for that decision.”” The Council for the Judiciary repeatedly raised concerns about
the court.>8

The Council for the Judiciary’s objections are as follows:>!

574 Korol Kyrylo (2020), The Ukrainian Constitutional Court’s Invalidation of Anticorruption Laws Has Plunged the
Country into a Double Crisis, available at https://globalanticorruptionblog.com/

5 Vaughn D. and Nikolaieva O. (2021), Launching an effective anti-corruption court: Lessons from Ukraine.
576 Ibid.
577 Ibid.

578 Kuz Yvanna, Ukraine’s Bold Experiment: The Role of Foreign Experts in Selecting Judges for the New Anticorruption
Court, cit.

57 Republic of Latvia Supreme Court Senate (10 June 2019), The Council for the Judiciary informs the government and
the Saeima about the arguments against formation of the Economic Court.

580 www.at.gov.lv/en/

81 www.at.gov.lv/en/
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¢ The government'’s justification for the new court contradicts the reforms that have already
happened - these reforms are sufficient to create the conditions for judicial specialisation
within the existing framework;

e The proposals were initially very abstract, and after repeated calls for further elaboration
on the purpose of the new court, the Council for the Judiciary remained unsatisfied that it
was in fact necessary;

e There was no analysis of the causes and consequences of the problems that prompted the
establishment of the new court;

¢ Given the current complex criminal procedure which slows down the processing of cases,
the workload of judges, and the number of cases, the court will be paralysed with only
seven judges;

e There is a risk that the public will be suspicious of possible corruption in the court if only
seven judges are adjudicating one type of case. The Council for the Judiciary gives the
experience of the 2-4 judge special insolvency court as an example. “Such a closed, small
circle of judges is also a factor contributing to corruption;”

e A single specialised court will also limit access to justice, creating problems with
jurisdiction and the separation of cases.

In 2021, the Government accused the Chair of the Judicial Council of a breach of ethics for
speaking on national television about the challenges facing the new court and sought an
investigation from the Judicial Ethics Commission.”? The Judicial Ethics Commission
concluded he had not violated any ethical rules as he was only providing information and an
assessment of court organisation in his capacity as Chair of the Judicial Council.®

5.2 Political resistance

In Bulgaria, opposition parties saw the project of creation of the Specialised Criminal Court
as a tool for repression of opposition party members, fearing its control by the dominant party.
In effect, there are some comments on the use of specialised courts in Bulgaria — a separate
system that competes with regular courts — as an instrument of harassment of political
opponents, with judges selected mainly among prosecutors with a weak culture of respect for
fundamental rights®*. NGOs and members of the judiciary feared that it would endanger the
independence of the judiciary, the latter being traditionally suspicious of top-down reforms
imposed by the executive, given the relatively recent conquer of independence, in the 1990’s5%.
Now, in 2022, Bulgaria’s Parliament has voted to close the court.

Croatia had specialist divisions in the County courts from 2001, and in 2010 the role of these
courts was reinforced.’” In addition, in January 2021 the new HCC began work, after the

582 www.at.gov.lv/en/

583 www.at.gov.lv/en/

54 Vassileva Radosveta (2019), Capturing Bulgaria’s Justice System: The Homestretch, https://verfassungsblog.de/,
DOI: 10.17176/20190109-140600-0.

%5 Kuzmova Yoana, cit., p. 249.
58 Croatia (2001), Law on the Office for the Suppression of Corrupion and Organised Crime, Article 24
587 Croatia (2010), Courts Act, Article 32
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Constitutional Court ruled it to be constitutional.> The case was based on a motion brought
by Peda Grbin, President of the Social Democratic Party of Croatia, and Orsat Miljeni¢, a
former Minister of Justice. They argued that “the establishment and regulation of the
jurisdiction of the High Criminal Court deprives the Supreme Court of the Republic of Croatia
of jurisdiction to decide in the second instance on appeals against decisions of county courts
in criminal cases.”>® The result of this, they claimed, would be that

the Supreme Court in the criminal sphere is left with only the decision on extraordinary
legal remedies (request for protection of legality and request for extraordinary review
of a final judgment) which are very limited in terms of authorised applicants and
conditions for filing their effects. Therefore, in their opinion, by deciding exclusively on
extraordinary legal remedies, the Supreme Court cannot ensure consistent law
enforcement and harmonise judicial practice in criminal matters, i.e., fulfil its task
prescribed by the Constitution.>

The Constitutional Court rejected those arguments and decided that the new High Criminal
Court would begin work on 1 January 2021.5!

The reforms intended to fight corruption and the idea of creating a specialised court faced
resistance from internal actors in Ukraine. In 2017, Ukrainian President Poroshenko rejected
the idea of creating a separate specialised court, saying that Ukraine was not Uganda.>? >
That same year, declarations by the President of the European Commission suggested that
Ukrainian political authorities would prefer the creation of specialised sections within the
judiciary, rather than the establishment of a completely separate court.** A group of 50
Members of Parliament, mostly from the pro-Russian and Eurosceptic fraction Opposition
Platform — For Life, challenged before the Constitutional Court the law on the NABU and the
appointment of its director. Political resistance of the kind seen in Bulgaria, Croatia and
Ukraine inevitably have consequences on the performance and effectiveness of the specialised
courts, leading to what Kuzmova calls a “significant reform fatigue”>".

One must also note that the pre-accession political agreement that leads to the adoption of
anticorruption measures demanded or encouraged by the EU, such as the creation of
specialised courts, quickly gives place to political division after the accession®®, emphasising

58 Constitutional Court of Croatia (2020), Decision No. UI-4658/2019 and UI-4659/2019, Decision and Ruling of the
Constitutional Court of the Republic of Croatia No. UI-4658/2019 and UI-4659/2019 of 3 November 2020 and Separate
opinion of judges, Constitutional Court.

58 Ibid.
50 Ibid.
51 Ibid.

%2 12 Facts on The High Anti-Corruption Court, Transparency International Ukraine, 5 August 2020, available at
https://ti-ukraine.org/en/.

53 Simulation or step forward: will there be the Anti-Corruption Court in Ukraine?, Ukraine Crisis Media Center, 5
January 2018, available at https://uacrisis.org/en/.

5% TI Ukraine Opposes the Creation of Anti-Corruption Chambers in Lieu of the Independent Anti-Corruption Court,
Transparency International Ukraine, available at https://ti-ukraine.org/.

55 Ibid., p. 262.

56 Batory Agnes (2010), Post-accession malaise? EU conditionality, domestic politics and anti-corruption policy in
Hungary.
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the problems deriving from the nature of specialised courts, such as the possibility of their
political manipulation.

In Albania an analysis of the period between 1992 and 2009 by Gjevori demonstrates the
extent of the political challenges faced by successive governments to pass their judicial reform
packages.®” In the seventeen-year period before Albania signed the SAA with the EU,
discussions about judicial reform were highly politicised. Newspaper coverage in the two
main news outlets, each associated with a different political party, and in parliamentary
debates “relied on the memory of communism as the main justificatory mechanism to frame —
oppose or justify —judicial reform.” They also “relied on the alleged transgressions of the
‘other side” when in power as a secondary justificatory mechanism to reject one another’s
arguments and proposals.”>* This “depiction of the opponent’s judicial reform as an
existential threat to the health of democracy” meant that “the other side had to be defeated
rather than accommodated.”>”

5.3  Sustainability of reforms

The sustainability of the reforms brought about by the introduction of anti-corruption
specialisation in the courts depends on many factors, but primarily it depends on judicial will
(or cooperation) to adjust to the changes, and political will and action to give effect to the
changes in full. These tensions can mean that measures to establish an anti-corruption court
falter, or that the court once established is challenged (as discussed above). But judicial and
political resistance or challenge is not the only issue - the design and functioning of the new
system needs to be sustainable in the long term as well.

Unless there is sufficient political will, the setting up of the new court, even where legislation
is in place for its existence, can falter. This is what has happened in the Gambia where the
current Constitution provides for the establishment of a Special Anti-Corruption Court by
law, 0 but to date such a law has not been passed and the court has not been established.®!
The court envisaged in the 1997 Constitution is not included in the draft Constitution of
2020.%2 Mexico is another example, but here the process had progressed even further: the court
has been established by legislation but the judges have not been appointed, so it cannot
function.s®

The authors have shown above the degree and nature of both judicial and political resistance
to change. However, in terms of sustainability, the executive and parliament often have the
power, either to ensure that the new court functions in the long term, or that it ceases to exist.
For example, in Burundi corruption is a major problem: it “exists in all Burundian public

%7 Gjevori E. (2018), Democratisation and Institutional Reform in Albania.
58 Ibid., p. 129
59 Ibid., p. 108

60  Gambia (1997), Constitution of the Republic of the Gambia, Articles134 and 135, available at
http://hrlibrary.umn.edu

01 The Anti-Corruption Bill 2009, which is currently before the National Assembly, gives the Anti-Corruption
Commission greater independence, but does not establish a Special Criminal Court. For further context see: Bak
M. (2021), Overview of Corruption and Anti-Corruption in the Gambia, U4 Helpdesk Answer.

002 See draft of 29 March 2020, available at www.constituteproject.org

603 www.wola.org/
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institutions and services, affecting the daily lives of citizens in multiple ways”.®* According
to Gervais Rufyikiri, a former Speaker of the Senate, and Second Vice-President of the
Republic, the “large number” of anti-corruption institutions have produced “few results”
in tackling the widespread corruption he has witnessed.® In 2006 Burundi created an anti-
corruption institutional framework consisting of the Anti-Corruption Brigade, the Public
Prosecutor’s Office at the Anti-Corruption Court, and the Anti-Corruption Court.®” The Anti-
Corruption Court had significant, but not exclusive, jurisdiction to try corruption cases,®® and
importantly, the power to hear cases against the highest officials of the country is reserved to
the High Court under the constitution,®® a court which has yet to be established.

For observers like Rufyikiri, the solution to the limitations of the anti-corruption framework
would be to strengthen the institutions and “extend the missions of anti-corruption
institutions, to allow its alignment with international conventions against corruption”.¢ The
Government, however, took a different approach. In its report to the UN Human Rights
Council in September 2021, the Commission of Inquiry into the Situation in Burundi
concluded that the “judiciary’s lack of independence is long-standing, but its
instrumentalisation for political or diplomatic gain has worsened under President
Ndayishimiye”,®'! and there is evidence of efforts to increase control over the judiciary and its
decision-making.®’? Against this background the Government decided to abolish the Anti-
Corruption Brigade and the Anti-Corruption Court.®®® In April 2021, the Minister of Justice,
Jeanine Nibizi, explained to Parliament that “specialised institutions require significant
material and human resources to operate whereas they produce mixed results. Anti-
corruption sections should therefore be implemented within prosecutors’ offices, same as anti-
corruption chambers in first-instance courts and courts of appeal.”¢** The work of the Public
Prosecutor’s Office at the Anti-Corruption Court, and the work of the Anti-Corruption Court
itself has therefore been integrated back into the remit of the Public Prosecutor and ordinary
courts respectively. The work of the Anti-Corruption Brigade has been passed on to a
specialised anti-corruption unit established within the judicial police”.®*> This is considered
by many to be a “step backwards” in the fight against corruption.®
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In April 2022, the Bulgarian Parliament voted to close the anti-corruption court. Critics of the
court have long argued that the court was a failure that has undermined the rule of law in
Bulgaria.®’” Some of the resistance to the court appears to be rooted in the fact that much of
the motivation for the establishment of the court was tied to Bulgaria’s accession to the EU
and to the CVM agreement (discussed in section 3.2.3.1 above).®'® The Specialised Criminal
Court and the Specialised Court of Appeal have had a mixed record of success, but have been
consistently criticised for being used as a tool against political opponents.®® In the
parliamentary elections, each of the coalition parties now in government promised to abolish
the court, and they have now made good on that promise.t

As for the sustainability of the reforms, Ukraine is a good example of well thought through
reform, that has a lot of backing, but that is not very sustainable in the long term. Although
there is a relatively positive performance in terms of backlog and duration of cases since the
HACC of Ukraine started activity in September 2019, public trust in the specialised court is at
the same low level as the rest of the judiciary®!.

The overall process of conceiving and establishing a specialised anti-corruption court in
Ukraine seems to have been well designed, either structurally or in the concrete selection and
appointment of judges and staff. It showed, however, the serious resistances that the creation
of such a body has to face, be it from politicians or from inside the judiciary itself.

Another aspect to be considered when analysing the Ukrainian experience is that one of the
main factors that led to its initial success — the intervention of a body of international experts
in the process of appointment of judges — is not sustainable in the long run, either for
budgetary reasons (it involves very high administrative costs, only affordable through
international donors’ cooperation that cannot be permanent) or for risk of neglection of
reforms to domestic institutions®?.
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6 CONCLUSIONS

The analysis shows that most countries that have opted for the creation of specialised anti-
corruption courts usually have high levels of perception of corruption, combined with
systematic problems with the domestic judiciaries. Although other reasons may have been
publicly invoked by lawmakers, in these countries it was mainly reasons of integrity that were
at the base of the creation of such bodies: there is low or no trust in the judiciary and its ability
to act impartially and independently, especially when facing the most powerful and
influential.

The authors have found that the real motivation in the cases in this study is external:
international institutions such as the EU demand the creation of specialised structures to
investigate and prosecute and adjudicate corruption cases as a precondition to accession or
cooperation, or international donors such as USAID or the IMF make the same imposition in
order to keep the funding flowing into these countries. The mistrust of local populations
towards the judiciary is therefore transmitted to international actors that, in turn, impose on
local governments what the society is not able to do via the normal democratic procedures
and this is also due to reasons connected with the concentration of political and economic
power — financing of political parties, lack of independent media, control of supposedly
independent regulators, etc.

6.1 Restructuring and strengthening the judiciary

Where there is a lack of judicial integrity and overall mistrust in the judiciary, the main
question is to what extent that mistrust is seen as the problem that can be fixed by simply
creating an anti-corruption court. Is the establishment of such court a sign of a real and
committed will to change and combat the corruption phenomenon or is it an apparently
straightforward “quick fix” solution to an intractable problem?

On the other hand, encouragement by international actors necessarily has important
consequences, such as:

- Lack of underlying dialogue and consensus between local political parties on the
reforms to be undertaken; and

- Low or undesirable motivation of those who will be in charge of the establishment of
the specialised body.

Corruption involves people in a position of power (be it political or economic, when not both
combined). Therefore, only in situations of political rupture or complete change in power (as
it was the case of Ukraine after the 2014 Maidan revolution) we may in some way assume the
existence of a true will of combatting corruption. In other circumstances, those in power have
no apparent motives to change a system of which they take advantage, if not directly, at least
by giving them conditions to remain in power.

The analysis made in this paper suggests that the weaknesses underpinning the process of
creation of specialised courts and sections may undermine what could be seen as their main
advantages or possible positive outcomes:

- A decrease in the public perception of impunity of corruption;

- Higher integrity of judges, prosecutors and court staff;

- Independence of the court from political actors;

- Increase of foreign investment and change in the structure of foreign investors.
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In countries where there are not major structural issues with the judiciary and the answer may
be found inside the existing judicial system, the introduction of management tools that could
allow judges and prosecutors to achieve better performance when dealing with corruption
cases must be considered as follows:

- Providing expert help to prosecutors and judges, in order to allow them to process and
understand complex financial information;

- Establishing mechanisms to temporarily release prosecutors and judges from other
cases, when allocated complex files of corruption;

- Providing adequate continuous training to prosecutors and judges in corruption
matters.

In this context, the creation of specialised courts or sections of courts could be useful and
effective, as the negative aspects mentioned below would not be felt — there would be less
resistance from within the judiciary or from political parties, thus minimising the risks of
public perception of political manipulation of courts. The dangers of personalisation of justice
or narrowing the perspective of judges would still be present, but they could easily be tackled
within the framework of the judiciary (increasing the number of judges in the court or giving
extended competences to the specialised court).

On the other hand, when the main reason behind it is lack of integrity and independence of
the judiciary, it may be concluded that the establishment of anti-corruption specialised courts
or sections is not a solution. The focus of national and international institutions should instead
be the complete restructuring and strengthening of the judiciaries of the countries in need.

Nevertheless, in case the authorities of a specific country are determined to establish anti-
corruption courts or sections, some conclusions and possible lines of action may be drawn
from the analysis made in this paper.

6.2 No standardised solution

The analysis of the different systems adopted by countries that have established anti-
corruption courts/divisions shows that there is no "one-size-fits-all" solution. The vast array
of systems put in place in the last three decades reveals that it is impossible to define one
single universal model as apt to tackle the reality of corruption all around the world.

The establishment of specialist anti-corruption judicial mechanisms is always the attempt to
give an answer to a problem — and it is the question/problem that must determine the answer
and not the opposite.

The present analysis shows that the reasons for setting up a specialised anti-corruption court
or division have an impact on the success or otherwise of the enterprise. Each country must
consider which solution suits best its own reality, and for doing so, it is mandatory and
essential to first define what problem is that particular country facing and willing to answer
when it comes to the judicial response to corruption.

6.3 The need to identify the reasons and define goals

It is essential to identify the reasons and underlying goals of the anti-corruption court.
Possible reasons might be:

¢ Increasing the integrity in the judiciary.

¢ Meeting the requirements of foreign or international entities.
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¢ Building trust by changing the structure of foreign investors.
e Increasing the efficiency of the judiciary.

This paper has noted that most countries that have opted for the creation of specialised anti-
corruption courts usually have high levels of perceptions of corruption, combined with
systematic problems with the local judiciaries. Although other reasons may have been
publicly invoked by lawmakers, in these countries it was mainly reasons of integrity that
underpinned the creation of such bodies: there is no trust in the judiciary and its ability to act
impartially and independently, especially when facing the most powerful and influential.

This study also finds that the motivation is often external: international institutions encourage
the creation of specialised structures to investigate and try corruption as a precondition to
accession or cooperation, or international donors such as USAID or the IMF make the same
suggestion in order to keep the funding flowing into these countries.

Another reason which may be on the basis of the political decision to create a specialised
judicial body to handle corruption cases is the need to attract foreign direct investment, either
reinforcing the trust among potential foreign investors or trying to attract investors from
different sources.

A fourth main reason invoked is the need to increase the efficiency of the judicial system when
dealing with corruption cases. Public perception of corruption is frequently not met by the
number of cases tried and conviction decisions rendered by the justice system in corruption
cases. This reality has direct consequences in the public trust towards the State in general and
the judiciary in particular. The establishment of specialised judicial bodies is often an attempt
to render the judiciary more efficient when dealing with corruption.

Individual States may base their decision to create specialised anti-corruption judicial bodies
in just one of these reasons, in all of them or a combination of some (even if in variable
degrees). A country may have a strong public trust in the judiciary and want to simply
increase its efficiency when dealing with corruption, but it may also be driven by the need to
give to foreign investors the impression of the existence of a safe environment for doing
business or by the need to comply with the demands of an international monetary institution
(during assistance in a financial crisis, e.g.). In other cases, a determined state may be
answering to those same demands from foreign institutions or donors and at the same time
having to address low trust in its judiciary and the need to improve the integrity of its actors.

As mentioned above, it is of crucial importance that the authorities of the country have a clear
image of the underlying rationale/goals they want to achieve when deciding to establish a
specialised anti-corruption judicial body, as that is vital to determine if that is the adequate
solution and, if so, which model is the most apt to reach the envisaged goals.

6.4 Choosing the model according to the underlying rationale

As seen in this paper, models of specialised anti-corruption judicial bodies range from totally
separate court systems (Comprehensive Parallel Court) to mere specialist anti-corruption
divisions within existing courts (Specialised Division or Divisions), with mixed systems in
between - first instance and appellate anti-corruption courts embedded within the existing
systems (Embedded Specialised First and Second Instance Courts) or just a first instance
specialised court, with appeals being decided by regular appeal courts (Specialised First
Instance Court).
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Both ends of that spectrum can be linked to two of the different reasons identified above:

- Need to improve integrity/comprehensive parallel court;
- Need to improve efficiency/specialised division or divisions.

In fact, there is a direct link between the degree of mistrust in the judiciary and the degree of
insulation of the specialised judicial body to be created: the more a country feels its judicial
system is susceptible to undue influence or corruption, the higher degree of separation will
be needed. This means that if the reason to create such a body is (mainly or exclusively) the
lack of or the low perception of integrity of existing judges, the solution is necessarily the
creation of a comprehensive parallel court, completely apart from the existing judiciary.

On the other hand, if there is a high degree of trust in the judiciary and the problem to be
tackled with the creation of the specialised judicial body is lack of efficiency, the solution may
be found within the existing judiciary — a specialised, non-insulated, division within existing
courts.

Between these two ends, the other reasons pointed out above may contribute to decide in
favour of autonomy of the specialised body. As shown by Kuvvet®?, a more comprehensive
parallel court seems to attract more foreign investment, so even if a country has no special
integrity issues, if foreign investment is a strong motivation, it may be useful to give a higher
degree of autonomy to the anti-corruption judicial organs (opting for one of the
“intermediate” models). Additionally, the higher or lower degree of encouragement from
international institutions (and the consequences for the country of complying or not
complying with it) may also play a decisive role in the option for a more or less insulated
model of specialised body.

As already noted, there is no standardised solution and it must be the assessment of all the
reasons and the relative importance of each of them that must determine the overall design of
the system to be put in place.

Any solution will have different consequences and advantages and disadvantages, that must
be carefully considered.

6.5 Consequences of each option
6.5.1 Comprehensive parallel court
6.5.1.1 Advantages

(a) Insulation from judiciary

A comprehensive parallel court has the advantage of insulating completely the new body
from the existing judiciary, thus rendering it immune to the problems affecting the latter. It
allows the selection of completely new and fully vetted judges, prosecutors and court staff, as
seen in Ukraine, and may contribute to improve the level of public trust in the newly created
organ (regardless of the negative consequences to the existing judiciary, that will be
mentioned below).

(b) Higher integrity

623 Kuvvet E. (2021), Anti-corruption courts and foreign direct investments
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Directly linked to the advantage previously mentioned is the higher integrity of the
magistrates and clerks that can be achieved through the possible vetting process conducted
when establishing an ex novo court.

(c) Incentive to foreign investment

As discussed in this paper, robust anti-corruption measures which include anti-corruption
courts may attract foreign investment and change the structure of existing foreign investors.
It remains to be seen, however, if the positive impact on investors deriving from the
establishment of comprehensive models of specialised anticorruption courts noted by Kuvvet
is a long-term result®®’. It is possible that an initial positive outcome on foreign direct
investment may be jeopardised in the mid/long-term results of such bodies.

6.5.1.2  Disadvantages
(a) Resistance from within the judiciary or from politicians/opposition

The need to create an ex novo court transmits to the public the notion of total discredit towards
the existing judiciary. In countries where the judiciary already has serious problems of
credibility, the setting up of specialised courts brings further distrust in the existing judicial
system, deepening what is already a serious structural problem.

This leads to a phenomenon seen in Albania, Bulgaria, Croatia, Ukraine, Slovak Republic, and
Latvia: strong resistance from national institutional actors, such as the judiciary or political
parties — the former fearing to lose privileges or be underrated and the latter fearing the use
of the new formed bodies as a tool of political harassment.

The political struggle between pro-government and opposition political parties derived from
the lack of consensus (or, as seen in the EU accession candidate countries, the end of the initial
consensus, after accession) leads to the perception of the court as captured by one of the
political sides and its misuse by the ruling faction to harass the opponents, inflicting a serious
blow to the image of integrity and independence from politics of either the court and its
individual judges, prosecutors and even staff. The public perception of impunity of
corruption, is replaced by the perception of selective impunity, depending on the faction in
power.

This may explain — or at least be one of the reasons behind - the fact that, as seen above, the
perception of overall corruption in countries that have created anti-corruption courts has
remain unchanged.

(b) Easier control by politicians/ruling parties

The concentration of competence for trying corruption cases in one single court and in the
hands of few judges makes it easier to exert political control or undue influence over the court.
The more concentrated the power to try corruption cases is, the easier it will be for the ruling
party to try to influence decisions.

(c) Human and financial resources needed not sustainable in the long run

Another negative impact of the creation of specialised courts is the diversion of resources and
political will to restructure and reform the judiciary. As the Ukrainian experience has clearly

6024 Kuvvet E. (2021), Anti-corruption courts and foreign direct investments, cit. Kuvvet leaves a caveat at the end of his
paper, saying that the sample is reduced and courts analysed were created recently.
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shown, establishing a specialised court involves the mobilisation of large human and
especially financial resources, posing problems to countries that usually already have
budgetary constraints. Moreover, focusing the political will on the foreign-imposed goal of
creating a specialised court, totally different and apart from the existing regular courts that
the public see only in a negative light, leads to what amounts to neglect of the judiciary,
further deepening its crisis.

One could be tempted to look at the establishment of an ex novo court as an example that could
be later followed by the rest of the judiciary. The Ukrainian experience, however, clearly
shows that a well-designed and comprehensive structure for the implementation of a totally
new court is unsustainable in the long run, mainly in what it implies the involvement of
financial and administrative-costly intervention of foreign experts.

6.5.2 Embedded Multifunctional Court
6.5.2.1 Advantages

In theory, an embedded multifunctional court such as the Sandiganbayan in the Philippines
should be more efficient, and it should be more streamlined. One potential advantage,
identified by Stephenson, is that it might be easier for a special court like this to innovate.®?

6.5.2.2  Disadvantages

In practice, however, without parallel reforms in the rest of the judiciary too there are concerns
around:

(a) Case management and trial procedure — the rules for criminal trials in the Philippines slow
case down;

(b) A poor relationship with prosecutors can slow the progress of cases however efficient the
court might be;

(c) If there are not enough judges, perhaps because the court is designed with a small number
of judges allocated to hear cases, or because there are concerns about taking judges away
from other areas, there will be a backlog;

(d) The court cannot hear cases beyond its jurisdiction, so if this is limited, as in the case of
the Sandiganbayan the court will have limited effectiveness.

6.5.3 Embedded Specialised Court
6.5.3.1 Advantages

The design can be tailored to the specific needs of the domestic environment — variable factors
include the number of courts, the location(s), the status of the court in the appellate system,
including raising the status to speed up appeals.

6.5.3.2  Disadvantages

However, the flexibility of this model also means that there is scope for concerns around
process and procedure such as in Senegal, where the ability to appeal was limited, or in Sri
Lanka where the Chief Justice has the discretion to decide whether or not a case is heard by
the Permanent High Court at Bar.

6% Stephenson M. C. (2016), Specialised Anti-Corruption Courts: Philippines.
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6.5.4 Specialist division/specialised judges
6.5.4.1 Advantages
(a) Solution found within the existing judiciary

The fact that the solution is found within the judiciary avoids the problems of damaging the
image of the latter and is less likely to generate reactions either from within the judiciary or
from political actors, as in the case of comprehensive parallel courts.

(b) Bigger efficiency leading to increase of public trust in the whole judiciary

Proper training of judges, prosecutors and court clerks and new and more efficient case-
management mechanisms may lead to bigger efficiency, which in turn can have externalities
such as an increase of public trust in the whole judiciary (not only in the specialised section).

6.5.4.2  Disadvantages
(a) Personalisation of justice

While less subject to pressure or attempted political control, specialised divisions/sections
may see their public image negatively affected by the personalisation of justice, as we have
seen happening in Portugal.

(b) Narrowing of perspective of judges/prosecutors

As mentioned in this study, any specialisation has the risk of narrowing of perspective of
judges and prosecutors working in the specialised court, with consequences at the level of
evidence assessment or even independence, as the public pressure to convict those indicted
of corruption may lead them to adopt a more punitive attitude.

6.6 The role of international institutions

As stated above, before considering the creation of specialised bodies to deal with corruption
cases, the focus of national and international institutions should be the restructuring and
strengthening of the judiciaries of the countries in need.

The Council of Europe, namely through the CCJE, has always - and rightly so — cautioned
against the serious risks of processes of vetting of judges, namely the potential political use of
those kinds of processes. There are cases, however, where public trust in the judiciary and in
the independence of justice is at such a low level that it requires drastic measures such as that.
In those specific cases, the Council of Europe could adopt a more proactive stand and provide
countries with the expertise and knowledge it has accumulated over the years, through
analysis and comparison of different judicial models and systems.

That would allow, as a second step, countries to eventually create specialised courts or
sections to deal with corruption, but for reasons of efficiency or expertise, not integrity or
independence.
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