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B.1.

Executive Summary

The Statutes "Leges Statuae Reipublicae Sancti Marini" that came into force in 1600 and the Laws
that reform such Statutes represented the written source for excellence of the Sammarinese legal
system.

The Republic of San Marino has a few relevant national laws that mention sexual orientation as one
of the grounds of discrimination. There are nevertheless many situations not currently covered by
national legislation in which citizens might not be legally protected against discrimination on the
grounds of sexual orientation and gender identity. This was also recently picked up by a review
carried out by the United Nations, which made a recommendation to the Government of San Marino
to explicitly state sexual orientation and gender identity in its statute.

Same-sex relations, as well as same-sex partnerships, remain invisible both in the public domain
and to state regulation. In fact, San Marino has not levelled up the same-sex couples to cohabitants
more uxorio, nor to married couples. Same-sex couples do not have access to adoption, although
San Marino will allow a single individual to adopt. This latter provision is also used by the
government of San Marino to justify the lack of need to recognise same-sex couples the same right
to a family.

As late as in 2004 Art. 274 of Sammarinese Criminal Code considered as «acts of lust» the facts
committed in a public place among same-sex persons was abrogated.

Official datum testify the absence of facts on discrimination for sexual orientation and gender
identity reasons in San Marino. In this sense, the “Bollettino statistica” (statistics report) published
quarterly by the Office of Economic Programming Centre on Elaboration of Datum and Statistics of
the Republic of San Marino, does not report Case Laws on the discrimination on the grounds of
sexual orientation or gender identity, nor pending suits before the court for this issue. Equally, the
Sammarinese Criminal Jurisprudence, containing sentences from 1964 to 1990, does not mention
any case of discrimination on the grounds of sexual orientation.

Interviews with the Gendarmerie and stakeholders of Sammarinese Commission for the Equal
Opportunities confirm the absence of cases of intolerance up to the present day besides from one
case brought forward by the president of the national LGBT NGO. The same sources attest no
verification of these blameworthy facts of harassment and bullying at school. As regards the labour
environment, the Labour Confederations of San Marino has not reported formal cases of dismissal
of LGBT persons being forced to leave their work concealing justification of sexual orientation.

These quantitative data are extremely concise in giving evidence of the lack, in the San Marino
legal system, of discrimination on the grounds of sexual orientation or gender identity against LGBT
persons, homophobia, transphobia, and bullying at school. They show the entity of phenomenon
but they are not able to explain if and in which measure the rules guaranteeing the equality defend
the diversity, the uniqueness and the validity of each experience, included those of LGBT persons.

Findings

Overall legal framework

The Republic of San Marino has peculiar features, that are proper of a strongly homogeneous
community tied to its past political-constitutional traditions.
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The legal system of the Republic of San Marino is marked for not possessing a formal constitution;
it has documents and laws of a materially constitutional nature. San Marino is a system in which the
consuetude, the tardy-Medieval Statute and the laws promulgated by the Great and General
Council (Parliament) are in force together with the Common Law (subsidiary and integrative
source). The solemn Declaration of the Rights (Law no. 59/1974, as amended by the Law no.
36/2002) has particular relief and, in the system of sources of rights, it hierarchically covers the
super-ordered position to the ordinary law proper of strict constitutions.

Art. 1 of the Sammarinese Declaration of the Rights establishes that "The Republic of San Marino
recognises, as an integral part of its own system, the norms of International law generally
recognised and conforms to them its acts and conduct. It complies with the norms contained in the
International declarations on human rights and fundamental freedoms (co.1). It reconfirms the right
of political asylum. It repudiates war as an instrument to resolve conflicts between States and it
conforms, in International action, to the principles ratified in the United Nations Charter (co. 2).
Sammarinese law recognises guarantees and enforces the rights and fundamental freedoms
enunciated by the European Convention for the Protection of Human Rights and Fundamental
Freedoms (co. 3). International agreements protecting the human rights and freedoms officially
agreed to and executed, prevail in cases of conflict with internal laws (co. 4)."

Essentially, the deeds on which the relations among States on matters of the protection of human
rights are based and on which the various States, San Marino also, must address their domestic
political and social activity are the following:

. two Covenants of the United Nations: the «International Covenant on civil and political
Rights» and the «International Covenant on economic, social and cultural Rights»,
adopted in New York by the General Assembly of the UN on 16 December 1966, in
conformity to the Universal Declaration of Human Rights; both documents have been
ratified by San Marino with Decree no. 109/1985;

. The "European Convention for the Protection of Human Rights and Fundamental
Freedoms" elaborated by the Council of Europe that entered into force on 3 September
1953, ratified by San Marino with Decree no. 22/1989.

Article 1 of the Declaration of the Rights is commonly defined like that right formed spontaneously
on the grounds of consuetudinary rules practised, with time, by the Community of States in their
relations. As it happens in the domestic legal system the rules of International law must be
identified in concrete terms in those requirements and needs that are widespread in the
international conscience.”> The rules of international rights generally recognised and the
international declarations on the matter of human rights and individual freedoms are engaged
automatically by the legal system of San Marino.®

The co. 2 of the aforesaid Art. 1 recognises the institute of asylum as an instrument of the
protection of human rights.

The International declarations and Conventions on the matter of human rights and freedoms
mentioned by co. 1 and 3 of Art. 1 of the Declaration of the Rights constitute over-ordered rule to

1Lonfernini,L.2006 Diritto Costituzionale Sammarinese, Universita degli Studi della Repubblica di San Marino, Dipartimento di Studi
Giuridici, Scuola di Perfezionamento in Diritto Sammarinese, edito dalla Banca Agricola Commerciale della Repubblica di San
Marino, Guardagli Editore S.r.l., Rep. San Marino, p. 250.

2 Ibid., pp. 250-251.

3 1bid., p. 253. The adjustment is a fact that can be pointed and applied to concrete case by Judge; by the Great and General
Council that, with law, must conform the domestic rule to the International one, or, in case of doubt or uncertainty, by the College
Guarantor opportunely made active.
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the legal system of San Marino, i.e. they become not a programmatic obligation but a behaviour
kept with the automatic adjustment of domestic rules.”*

Unlike the principles and norms generally recognised of international rights and of the fundamental
rights and freedoms enunciated by the European Convention for the Protection of Human Rights
and Fundamental Freedoms, for which it provides the automatic adaptation, the international
agreements on the matter of protection of human freedoms and rights (Art. 1, co. 4) become
binding if the State has approved them by adhesion to the convention. In this case mentioned by
co. 4 of Art. 1 of the Declaration of the Rights, the adhesion is a faculty, not a duty. It means that
contents of each international agreement officially agreed to and executed by San Marino has direct
legal force in the national legal system: it is the source of inspiration in domestic Case Law for the
Internal Authorities in the practical implementation and promotion of rights and it makes for
interpretation in an evaluative sense of the National juridical values, based on a community of
values.

The adhesion to the Convention and, by mediate way, to those of the Universal Declaration in virtue
of the cited Art. 1, co. 4, of the Sammarinese solemn Law no. 59/1974, determines the prevalence
of the super-national values that cannot be disregarded on the domestic sources of rights in
hypotheses of contrast.

This premises that it is comprehensible that the Declaration of the Rights of San Marino leagues the
little Republic to the International system of United Nations and to the European system, i.e. to the
dominant juridical culture asserted in the international community, within the elaborations of the
continental common law, that it is reflected today in the Constitutional European Common Law
amended on human rights by the jurisprudence of the European Court, as well as, symbolically,
drawn by the European Union Charter on fundamental rights, including its Art. 21 on sexual
orientation as a form of forbidden discrimination.” It is opportune to underline that the signature to
the European Convention of the Human Rights has represented a stimulus to improve our
Sammarinese legal system in order to assure better fulflment of human rights and to support the
principle of de jure pre-eminence, of parliamentary democracy and the respect of human rights, in
any case broadly protected and recognised by the tradition of the Republic.®

However, it is different the recognition that Art. 1 of the Declaration of the Rights performs towards
the norms introduced in execution of the European Convention compared with the norms
introduced in execution of other International Agreements. While the Covenants do not provide for a
system of jurisdictional guarantee (eventually, their verified non-observance can also bring
resolutions of military character towards the State become default), the European Convention has
founded a permanent Court, the European Court of Human Rights, to which it is due to settle the
controversies borne on the initiative of the single individual against his/her own State for violation of
fundamental rights and freedoms guaranteed by the same Convention. Therefore, it realises a
double guarantee for the individual that holds to be injured inside the State of a right enacted by
International norms in the theme of individual rights: a national procedure provided by the domestic
legal system and an external procedure provided by the European Convention. Also San Marino is
present in the European Court of Human Rights with its own judge.

The rights of the European conventional text concerning the private sphere of citizens (Art. 9,
Freedom of opinion, of conscience and religion; Art. 10, Freedom of expression; Art. 11, Freedom
of reunion and association) are mentioned in the Sammarinese Declaration of the Rights. In fact,
Art. 5 of the Law no. 59/1974 contains the solemn declaration that human rights are inviolable (the
right to life, to name, to citizenship, the so-called right of incolato, that is the right to have a

4 Ibid., pp. 254-255.

5 Guidi, G. 2004, Le fonti scritte nella Repubblica di San Marino, G. Giappichelli Editore, Torino.pp. 17-71

6 Selva A., 1990. La garanzia dei diritti fondamentali nell'ordinamento giuridico sammarinese, Rivista internazionale dei diritti
dell’'uomo, 1 Anno lil, genn-aprile 1990, Universita Cattolica Milano.



20.

21.

22.

23.

24,

25.

residence) and it specifies their contents in the articles that follow it. Its Art. 4, Co. 1, which
mentions sex as one of the grounds of discrimination.

With the Declaration of Rights, for the first time San Marino has expressly recognised a series of
subjective situations of right in a text. Some of them are constants in the history of San Marino, like
individual civil and political liberties, freedom of domicile, abode and expatriation, reunion and
association, demonstration of beliefs, conscience and cult (Art. 6, co. 1), and are considered as
natural and absolute because they are inherent in personality. Instead, the typical rights of the
welfare state have the character of novelty, for example the right of gratuitous and free study (Art. 6,
co. 2) and the right of social welfare (Art. 9, co. 2) guaranteed indiscriminately to everybody, without
regarding personal conditions or gender. The State offers fit structures and means for concretely
giving such rights. The rights mentioned by these dispositions are extensively interpreted as
regarding “positive actions” that State has to adopt for assuring the respect of these rights, by
elimination of obstacles and coercions obstructing the free development of personality.7

The Art. 4 of the Declaration of the Rights proclaims the prohibition of discrimination on the ground
of sex, so as personal, economic, political and religion conditions, for the sake to guarantee equality
in front of the law, of admittance to public offices and to the elective offices, of social di%nity, rights
and freedoms, effective sharing of citizens to the economic and social life of the Country.

The Sammarinese legal system regulated by the superior Law no. 59/1974, as amended by the
Law no. 36/2002, has the Statutes, too — so-called Leges Statuae Reipublicae Sancti Marini —
covering the period between Xlic. and Xllic.; and for various parts they are still preserving juridical
value in acts of ordinary legislation and they have a materially constitutional nature. These
Statutes edited in the seventeenth century, the last collection of the statutory legislation of San
Marino, mention “child rape” and the “nefarious crime of sodomy” (Rubric LXXIV of the Book II1).°
Besides, the Sammarinese criminal sources record events of “incest”, i.e. relationships between
persons related by blood, among the histories of “ordinary transgression”.10 And in this country
where everybody have always shown the same sensibility on sexual honour, same-sex relations as
well as homophobia remain invisible to State regulation. As to say that in San Marino the issue did
not exist: all men were virile and all women were feminine.

Beside the Statute as a source of right, San Marino has maintained the ius comune, that is the right
practised by all of the continental European States before making the codices.

Inside of the Sammarinese legal system various legislative texts enunciate the prohibition of
discrimination on the grounds, among the other reasons, of sexual orientation. So, the Law no.
60/1980 on reform of the school system, to its Art. 1 provides that “in the school [institution]
distinctions of race, of sex, of language, of religion, of political opinions are not admitted”. Likewise,
the same prohibition is enacted by the Law no. 133/1991, as amended by the Law no. 32/1997, on
matter of sporting activity.

The prohibition of discrimination on ground of sexual orientation is also provided by some legislative
texts for the medical-sanitary sector. In fact, it is present in the Statute of the Sammarinese Croce
Rossa - functioning as medical aid - approved with Decree no. 55/1973. The same prohibition is
recognised with the Statute enclosed to Decree no. 20/1996 concerning the Order of Surgeons and

7 Mularoni, A. 2006, Il ricorso alla Corte Europea dei diritti dell’'lUomo, in Sommario di procedura giudiziaria civile sammarinese,
Parte Il, Quaderni di Diritto Sammarinese, Luigi Lonfernini, pp. 355-404, Aiep Editore S.r.l., San Marino, pp.385, 386.

8 The Art. 4 of the Declaration of the Rights proclaims: “Everybody is equal in front of the law, without distinction of sex, of individual
economic social politic and religious conditions (co. 1). All citizens have the right to access to public offices and to be elective,
accordingly to formalities established by Law (co. 2). The Republic guarantees equal social dignity and equal protection of the rights
and freedoms. It promotes conditions for the effective participations of the citizens to the economic and social life of the Country (co.

3)

9 Leges Statutae Reipublicae Sancti Marini, MDCCCXCV, p. 176.

10 Palombarini, A. 1997. Marginalita e devianza femminile nelle fonti criminali sammarinesi. Secoli XVIII-XIX, n. 15, Collana diretta
da Sergio Anselmi, Centro di Studi Storici Sammarinesi, Universita degli Studi della Repubblica di San Marino, Editino Ada
Antonietti, Aiep Editore S.n.c., Repubblica di San Marino.
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Odontologists Independent professionals, besides with the Statute enclosed to Decree no.
101/1999 on the Order of Psychologists. These rules on medical-sanitary matter conform with the
principles of World Health Organization (WHO; Organizzazione Mondiale della Sanita, OMS) that
deals with social determinants of the inequalities of gender from years. With Decree no. 61/1987
and Decree no. 85/1998 San Marino adheres to the deed of partnership of the WHO sanctioning
the principle of health as a fundamental right of equality.

The “Charter of the rights and the duties of sick person” of Law no. 43/1989, does not contain
dispositions on the matter of equality, limiting itself to enunciate the rights and duties of the patient
of which each citizen is a regular holder.

The Law no. 44/1997 on the penitentiary system imposes a treatment stamped to absolute
impartiality, without discrimination on the grounds of nationality, race, economic and social
conditions, political opinions and religious beliefs.

It is recent to the integration of the Sammarinese Criminal Code provided by Law no. 66/2008, to
prevent and to repress behaviours of discrimination for reasons of hate or violence, for racial,
ethnic, national, religious or sexual orientation reasons. In force of the same disposition, the above
mentioned forms of discrimination constitute aggravating circumstances of crimes, prosecutable by
the judicial office.

Nevertheless, when LGBT San Marino proposed for the government to recognise the 17th of May
as IDAHO (International Day Against Homophobia and Transphobia), the government rejected the
proposition, therefore showing lack of commitment to this area of work. In order to guarantee a
more effective level of protection supporting victims of discrimination, the Law no. 97/2008 on the
matter of “prevention and repression of violence against women and of gender” confers to the
specific national Equal Body called Authority for the Equal Opportunities the power to start a
procedure supporting victims of physical or moral violence and discrimination, giving an informative
service and to brace them (B.3). Through such legislative interventions no. 66/2008 and no.
98/2008, San Marino in principle deals with gender differences and gives protection to the identities,
realising a full and effective protection of so-called different persons. The same interventions allow
to line up the Republic to the majority of the European States, which are already equipped for the
time of a suitable repressive apparatus on the matter of sexual orientation, solicited by the
Directives of the European Union and of the Council of Europe.

The Law no. 121/2004 has abrogated the Art. 274 of Sammarinese Criminal Code concerning penal
condemnation as «acts of lust» the facts committed in a public place among same-sex persons.

In working ambit, with Decree no. 133/1986, the Republic of San Marino has ratified the Convention
of the International Labour Organisation (ILO) no. 111 of 1958r, in that making the struggle against
discrimination of gender one of the central points of its activity. it prohibits every form of
discrimination on the matter of employment and profession. With Law no. 68/1989, the
Administrative Court has been founded, with the assignment to exercise the jurisdictional protection
of legitimate interest towards the Public Administration also on the matter of working relations
involving public institutions.

Today, San Marino is also a participating state in the Organisation for Security and Co-operation in
Europe (OSCE) which focuses on the elimination of each form of discrimination and in the
promotion of respect and mutual understanding.

Substantially, by these dispositions San Marino has established specific actions to fight various
spheres of discrimination, such as the access to jobs for employees and the self-employed,
education, social protection (including welfare and sanitary assistance) social services, access to
goods and services and their supply. Judicial and/or administrative procedures settled to strengthen
the principle of non-discrimination, and the right of legal and social assistance to victims, are the
tools of legal protection recognised to victim of discrimination (B .1.1 — B.3).
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The Law no. 49/1986, has permanently sanctioned the principle of moral and juridical parity of
consorts between man and woman. The norm of the criminal code that punished adultery has been
repealed. The equality of consorts finds recognition not only during a marriage but also during
separation and after the dissolution or cessation of the civil effects of marriage.11

With Law no. 114/2000 and subsequently with Law no. 84/2004 the Sammarinese citizenship of a
child born to a Sammarinese mother is recognised. So there is sanctioned equality between man
and woman also on matter of citizenship.

Instruments against violation of fundamental rights

Evidently, it is not enough to proclaim the formal rights of an individual, to which the norm is direct,
and has not concrete possibility to suit the principles guaranteed by the State.

The following context highlights the actions allowed to grant the effective exercise of the
constitutional principle of equal dignity and rights and equal treatment without distinctions of
individual condition, both by the activation of national Bodies (the College Guarantor and the
Commission for the Equal Opportunities) and by appeal to the European Court to which San Marino
adheres. Instead, the actions that the Sammarinese legal system recognises to citizens for the
concrete protection of the principle of non-discrimination for specific juridical spheres, will be
examined into their respective areas that follow in this report (B2 — B11).

Effective exercise of the constitutional right of equality: the «College Guarantor» and the
«Commission for the Equal Opportunities»

38.

39.

40.

Law no. 4/1989 has introduced the judgment of legitimacy of the norms in respect to the principles
of the Sammarinese legal system mentioned by the Declaration of Rights of Citizens. The judgment
of legitimacy is put into effect both by analysing the form and then it regards to the act and to the
procedure of putting it into force, and by analysing the substantial viewpoint and therefore it regards
to the contents of act.?> Such mechanism of the constitutional guarantee conducts to repeal the
domestic rules opposed to those rules of Conventions on the matter of human rights, with affect to
the pronunciation of illegitimacy. As an exception and for exact reasons, the legislator (the Great
and General Council), upon suggestion by the same organ in charge of constitutional legitimacy
also, can set a time limit to retrospective effect of the pronunciation with reference to expectations,
to a subjective right or to a legitimate interest, that the rule declared illegitimate has made to rise
(Art. 7, Law no. 36/2002). In this case, the question of constitutional legitimacy on the matter, for
example, of equality is conditioned from the viewpoint of the organ of political address.

With Law no. 36/2002, in amending the Law no. 59/1974 on Declaration of the Rights, the judicial
body properly qualified to decide on the constitutional legitimacy of the rules is the College
Guarantor (Art. 16, of the Law no. 59/1974), to which it is guaranteed full autonomy, independence
and neutrality from other bodies or powers of the State.

If there is doubt that a norm is backwards in legitimacy in everything or partly, the individual has the
possibility to make the control of constitutional legitimacy to the College Guarantor active in an
indirect or incidental way. The incidental access to the College Guarantor implies current trial in
front of a civil, administrative or criminal judgement (the so-called judge a quo, “from which” the

11 Selva A., 1990, La garanzia dei diritti fondamentali nell'ordinamento giuridico sammarinese, Rivista internazionale dei diritti
dell’'uomo, 1 Anno lil, genn-aprile 1990, Universita Cattolica Milano, pp. 42-46.

12 Lonfernini, L. 2006, Diritto Costituzionale Sammarinese, Universita degli Studi della Repubblica di San Marino, Dipartimento di
Studi Giuridici, Scuola di Perfezionamento in Diritto Sammarinese, edito dalla Banca Agricola Commerciale della Repubblica di San

Marino,

Guardagli Editore S.r.l.,, Rep. San Marino, p. 197.



question is boosted) and it must resolve the concrete case by applying a law or an act that holds
unconstitutional.™®

41. The most evident difficulty of the right of the citizen to raise the question of legitimacy in an
incidental way is in regards to the determination of the same question of legitimacy both from the
Judge a quo — it will be the Judge a quo to introduce the elements, normative and of facts, that
connote the trial within to which the question of constitutional legitimacy takes shape — and from the
College Guarantor — that is, the question of legitimacy is conditioned from the result of the
constitutional judgement.

42. In order to verify the norm suffering from legitimacy, the College has, at its disposal, not only the
written normative, but also the jurisprudence and the doctrine developed in the neighbouring
countries not only for reasons of a territorial nature but also for cultural, political, economic and
social formation.

43. Therefore, with Art. 16 of the Declaration of the Rights San Marino has mostly made visible those
principles that modern State constitutions of advanced democracy have recognised to their
citizens.™ In this research, on the matter of human rights violations based on sexual orientation or
gender identity, the College Guarantor must consider the rights recognised at International level to
the LGBT community, even if the Sammarinese Constitution does not contain the straight recall to
the protection of sexual orientation and gender identity characteristics.

44, The Sammarinese jurisprudence of the College Guarantor from 2003 to 2007 does not record
appeals inherent in the matter of sexual orientation or gender identity.

45,  Further process of guarantee of the constitutional rights on the legal equality of which persons can
avail themselves is that carried out by the activity of the Commission for Equal Opportunities,
established by Law no. 26/2004. Among its competences and functions it must provide actions and
strategies to assure the full juridical equality and the equal opportunities among citizens, to boost to
the competent bodies so that they conform the legal system to the principles of juridical equality and
to express consultative opinions on bills as regards the respect of the principle of equality. It may
collect and verify the statements of facts from individuals and associations regarding the aspects of
legal equality and equal opportunities (Art. 2f). However, the Commission has the power to defend
collective interests as to the equal opportunities in civil, criminal and administrative suits (Art. 2h): in
this sense, it reinforces the protection of the principle of equality on dignity and rights and the harm
brought to the victim involved in the trial will be considered damaging to the interest of the whole
community.

46. The Commission is appointed from the Great and General Council at the beginning of each
legislature, with expiry at the end of the same legislature. The presence of the Commission for the
Equal Opportunities within the government can promote diversity and influence the inclusion of
LGBT persons.

13 The Judge of proceedings in progress (a quo) with justified ordinance is able not to admit the appeal. The ordinance can not be
appealed. Anyhow, the individual has the possibility to reintroduce the appeal in the other degrees of judgement or in different
proceedings. With the declaration of inadmissibility the judgement takes again its course. In case the appeal is pronounced as
admissible, the proceedings are suspended and the question of legitimacy is established to the College Guarantor. The decision of
the College Guarantor can be of rejection or of acceptance (Art. 14 of the Law n. 55/2003). With the sentence of acceptance, the
College declares the constitutional illegitimacy of the legislative disposition and it can point out to the legislator the other legislative
dispositions whose illegitimacy derives as a result of the adopted decision, in order to amend provisions of its competence. With the
sentence of rejection, the College Guarantor declares the question groundless. The sentences of the College are definitive: in an
incidental way the question can again be submitted to verification of constitutional legitimacy with different motivations. Prohibitions
to the re-statement of the former do not exist if the appeal has been rejected with ordinance as not acceptable or inadmissible. Cit.
Lonfernini, 2006, Diritto Costituzionale Sammarinese, Universita degli Studi della Repubblica di San Marino, Dipartimento di Studi
Giuridici, Scuola di Perfezionamento in Diritto Sammarinese, edito dalla Banca Agricola Commerciale della Repubblica di San
Marino, Guardagli Editore S.r.l., Rep. San Marino, pp. 200-205.

14 Ibid., pp. 205-206.

15 Istituto Giuridico Sammarinese, 2008, Giurisprudenza Sammarinese Pernaledal 1964 al 1990, Aiep Editore.
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B.2. Freedom of Assembly, Association and Expression

B.2.1. Political Institutions of San Marino as to the rights of assembly, of association and
expression of LGBT persons

47. The right of reunion and association and the right to freely express one’s own opinion are fully
protected by Art. 6 of the Sammarinese Declaration of the Rights of Citizens, besides the European
Convention for the Protection of Human Right and Fundamental Freedoms. Therefore, the same
rights can be subjected to restrictions justified by the preponderant imperative of Internal Public
Order."® Towards opinions and inner determinations, liberty of expression and association, San
Marino goes in a direction that privileges the liberty compared with restriction.”’

48. In San Marino, there have never been public debates or conventions concerning LGBT rights
depicted as unnatural, diseased, deviant, linked to crime, immoral or socially destabilising, by
political figures or by media. There are no known instances of sites used for public debates being
blocked for congresses or seminars concerning LGBT rights. In San Marino there are no known
acts of crime, neither activity of neo-fascist groups against LGBT venues nor acts of violence
against the community site of the Association LGBT of San Marino.

49. The various initiatives concerning LGBT issues have not have met with interference or any
disapproval, neither by Authorities nor by media, in full respect of the freedom of expression and
assembly. The National Order's Forces have never been reluctant to cooperate with LGBT
organisers, but have never been proactive in showing their support either. Some of the
appointments advanced on LGBT issues have had the positive participation of the old
Sammarinese Government, as testimony of good will to sensitise and to raise awareness around
sexual orientation and gender identity with its citizens, to spread understanding of the needs of
LGBT people and to favour the social integration of diversity.

B.3. Hate crime - hate speech

50. Besides the actions mentioned in par 29 that the Sammarinese legislator has dictated to assure
equal rights to each individual, the San Marino legal system takes directly into account in its
legislation whether or not hate crime, hate speech or violence are committed with homophobic
intent (by Law no. 66/2008 titled “Dispositions on racial, ethnic, religious and sexual discrimination”)
or on the grounds of sexual orientation (by Law no. 97/2008 regarding the “Prevention and
repression of violence against women and of gender”). Furthermore, homophobic intent and
violence breaking sexual liberty are aggravating circumstances, prosecutable ex officio, that is
prosecutable directly by the Judicial Authority without the necessity of report by victim or another
person. The prosecutable ex officio improves the victims’ protection in any attempts by the offender
to pressurise (at least psychologically) so that they do not sue, report them or lead them to

16 The Art. 6, co. 1, of the Declaration of the Rights establishes: “The Republic recognises to everybody the civil and political rights.
Particularly, they are guaranteed the liberties of individual, of domicile, of residence and of expatriation, of reunion and of
association, of manifestation, of belief, of conscience and of faith. It is protected the communication’s secrecy in any way it
happens. The Law can limit the exercise of such rights only in exceptional cases of serious reasons of public and interest order”. In
the Sammarinese legal system, the exception of “Internal Public Order” represents a fundamental guarantee to safeguard internal
coherence, integrity and agreement of the whole institutional system (cit. C. Tamellini, 2003, p. 231) to face situations taking under
discussion values that cannot be disregarded or vital interests of its single State community. For example, it is not possible to admit
those associations that do not reveal their associative aims or that keep the secrecy of followers (the secret is not to be mistaken
with discretion); the protection of public moral and religious sentiments are other purposes that can justify wide restrictions. San
Marino is a laic State, i.e. neutral towards opinions and inner determinations, therefore the State cannot, in the name of public
interests, alter or stop the free accomplishment of the human personality; but it does not mean that system has to consent to put into
practice behaviours offending the rights and the dignity of others (definition cited on the Relation of the Bill “Prevention and
Repression of Violence against Women and of Gender” of the Republic of San Marino, p. 6, available at official site of Great and
General Council).

17 Mularoni, A. 20086, Il ricorso alla Corte Europea dei diritti del’Uomo, in Sommario di procedura giudiziaria civile sammarinese,
Parte Il, Quaderni di Diritto Sammarinese, Luigi Lonfernini, pp. 355-404, Aiep Editore S.r.l., San Marino, pp. 389-390.
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51.

52.

remission. These provisions place San Marino in line with the most advanced international
positions.

The cited Law no. 97/2008 is finalised to extend the protection against each form of physical and/or
psycholoigical violence and it represents an excellent result on civil, legal, cultural and social
grounds.™ Through the Law no. 97/2008, San Marino combats discrimination against women in all
spheres (including marriage, partnership and other family relations not necessarily implying
marriage relationship nor cohabitation), it defends minor victim or witnesses of violence and, at the
same time, it extends the protection to multiple discrimination taking place by violence on the
grounds of sexual belonging (Art. 1). The notion of violence appealed by the Law no. 97/2008 is
borrowed from Recommendation no. 5 dated 30 April 2002, adopted by the Committee of Ministers
of the Council of Europe (of which San Marino is a Member State), pointed on parity between men
and women, meaning by violence every action “on the grounds of sexual belonging concerning or
will concern, whoever is the butt, harms or pains of physics, sexual and psychological nature” (Art.
2). Consequently, also LGBT persons suffering of blameworthy actions because of their sexual
orientation or gender identity can obtain protection through this norm.

The Law no. 97/2008 through a provision of a mechanism of efficient measures gets civil, criminal
and trial protection to victims. In this sense, the State itself takes charges to assure protection and
security to victims, psychological support, first care and adequate information to them. Synthetically,
the measures of protection are:

. to guarantee protection of the victim's discretion and intimacy, in order to remedy the risk that
violence is not denounced to avoid social judgement (Art. 16, Protection of victim’s
discretion);

. for the same reason, the victim does not have to bring the case to court to have protection,

because it is the same State that prosecutes violence through its own public institutions. In
this sense, Art. 19 places duties to signalise to Social Services, Order's Forces, health
professionals, teachers®’; and Art. 20 (Right of intervention in the criminal trial) legalizes the
Authority for the Equal Opportunities to take legal proceedings independently from the legal
action by victim.?* The power to take part in the proceedings reinforces the victim’s protection

18 The actions addressed by those provisions place San Marino in line with nine EU Member States: Belgium, Denmark, Spain,
France, The Netherlands, Portugal, Romania, Sweden, a part of the United Kingdom, i.e. Northern Ireland. The same provisions
differ in four EU Member States (Germany, Estonia, Ireland, Lithuania) where the criminal law contains provisions making it a
criminal offence to incite hatred, violence or discrimination on the grounds of sexual orientation but the same law does not consider
homophobic intent as an aggravating factor in common crime. While one EU Member State (Finland) considers homophobic intent
an aggravating factor in common crime, it has no provisions making it a criminal offence to incite hatred, violence or discrimination
on the grounds of sexual orientation (cit. FRA, 2009¢c, Homophobia and Discrimination on Grounds of Sexdiaéntation and
Gender Identity in the EU Member States, Part HeTSocial Situatiop. 37.).

19 Relation on bill “Prevention and repression of violence against women and of gender”, available at the official site of Great and
General Council, 2008b.

20 Art. 19, duty to signalise: the Social Services, the Order’s Forces, the health professionals, the teachers have the duty to signalise
to the Civil Judge the facts of violence known for reasons of their office or their profession, establishing that the signalling does not
consist of violation of professional secrecy. This is propedeutic to the adoption of specific measures for the victim’s protection. There
is a fixed administrative sanction (of euro 500,00) for the violation mentioned.

21The Law n. 97/2008 introduces a new organism named Authority for the Equal Opportunities, assigning to it the power to act on its
own initiative or on signalling from anyone who has an interest (Art. 3, co. 4) and to intervene in civil proceedings and in criminal

trials in order to protect victims of violence (Art. 34, co. 1). This means that those who are legalised to demand the inhibitory
protection for the violence suffered are not directly the injured party, but the Authority for the Equal Opportunities that take legal
proceedings independently from the legal action by the victim. Always, and in any case, the victim has the right to take legal

proceedings against the offender, in order to obtain compensation for damages. The powers assigned by this Law to the Authority

are the accomplishment of the right to intervene in administrative and civil proceedings and in criminal trials to defend general
interests regarding to equal opportunities, already recognised to the Commission for the Equal Opportunities by Art. 2 of Law n.

26/2004, in order to promote and to guarantee equal rights among citizens. In order to conjugate competence, responsibility and
efficiency as to various points regulated by the present Law n. 97/2008 on prevention and repression against violence of gender, a
slender and specialist composition of the Authority (Art. 33) is provided. Accordingly, the public nature of interest is protected, the
legal assistance in proceeding by the Authority is entrusted to State legal profession and the judicial acts are duty-free (Art. 3, co. 8).
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and the damage caused to that victim is considered damaging to all of the community, not
only of the victim him/herself;

. the victim does not have to pay if case is lost (Art. 17, legal assistance): the offender pays in
the case of his/her conviction;

. every victim of physical and/or psychological or homophobic violence, can trust state
institutions in the area of protection from violence, confidently they can report any
homophobic violence to the police. A mechanism of police registration of the reporting officer
encourages reporting hate crime (Art. 32, request for help to Order's Forces).?? Such a
databank gathers information both to identify the incident and to face the immediate
emergencies drawn up by the intervention of public institutions more suitable for giving the
necessary assistance to victims and to prosecute the offenders. The informational system
implemented by the Gendarmerie furthers a strong co-operation among public bodies,
involving teachers, Medical Corps, Gendarmerie, Neuro-psychiatric Service, Civil Judge and
Criminal Judge to take evidence for proceedings against the offender.

53.  With Art. 13 of this Law no. 97/2008 a new crime has been configured in Art. 181bis of the Criminal
Code, called “Persecution Acts”, inclusive of mobbing and stalking. Such kinds of crimes consist of
behaviours often innocuous if considered alone but seen together they configure a serious invasion
of the personal sphere of the victim.

54. The problem of evidence for the responsibility of psychological abuses remains the crux and the
greater difficulty, being for their nature of abuses devoid of documentable checks. So, the Judge will
call an attentive, wise and competent estimate of testimonies mostly of the injured person availing
himself, if necessary, of professional subjects on reliability of this latest. For example, an LGBT
employee suffering of “mobbing” in the workplace must prove both the connection between injurious
event and the accomplishment of working services, and the damage of psycho-physical integrity
which formality of verification ask for a psycho-somatic examination, with further loss to the victim.

55.  Furthermore, the provision no. 97/2008 protects the sexual intangibility of minors but not their
sexual orientation matured before eighteen. While norms to protect minors have the aim to
safeguard sexual intangibility, that is to preserve a correct development of his/her personality in the
specific sphere of sexuality until the age of 18, those meant for protection of individual good do not
favour a single profile, rather the identity of person so that it is not violated and degraded. On the
contrary, with the completions of the teenage years, that is prior to the coming of age, the under-
age person gains the liberty to decide on his/her sexual life having already matured his/her natural
instinct of feeling and being a person. Therefore, it would be appropriate to define the different
individual spheres of minorities, both of “negative” liberty referring to sexual intangibility (liberty from
external interferences) and of “positive” liberty relative to individual personality (liberty to live in a
dignified way on the grounds of his/her own predilections), so that the correct identification of the
conceptual sphere does not take the risk to mistake the plans of intervention of the provision
making them neuter. Events of bullying at school are only an example of violence — psychological in
this case — offending both sexual intangibility of LGBT adolescents and their sexual orientation or

22 Practically, when the Gendarmerie has knowledge of events of violence — for example from neighbours of the victim, social
services, teachers at school and/or health professionals giving first aid who are obliged to denounce the fact of violence known for
reasons of their office or profession (Art. 19) - immediately it executes precautionary interventions to protect the victim (Art. 32), and
it is not necessary for the victim to bring an action against the offender. The Gendarmerie accomplishes to create strong co-
operation among public bodies: i.e. it signals the fact to the Neuro-psychiatric Service of San Marino so that social services come
into contact with the mistreated person to give him/her psychological support, first-aid care and adequate information, to allow
him/her to consider possible actions and to reorganise the domestic management (Art. 22-23) ; furthermore, it creates a
comprehensive databank that consents to the Civil Judge to acquire precise information in order to protect the victim and to the
Criminal Judge to acquire evidence in support of precautions’ orders (Art. 32). The Neuro-psychiatric Service transmits the notice to
the Tutelar and Civil Judge that values the necessity to begin proceedings against the offender. Then, if the victim brings an action
against the offender through his/her advocate, the indictment is unknown to the Gendarmerie and it is transmitted directly to the
«Criminal Judge». In one way or another, the fact of violence has a good chance of punishment.
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61.

gender identity. The would-be distinction of both aspects of liberty may provoke the activation of
backwards measures, impotent steps, from Order’'s Forces and Magistrate, compelling the victim to
confront sanctions, disbelief, repression and misdiagnoses for behaviour. The risk is to nullify the
protection of individual rights.

In San Marino there are no reports on the extent, character, perpetrators or victims of hate crime.
San Marino has no court cases identifying incidents of hate crime and/or hate speech related to
homophobic offences, nor phenomena of ultra-nationalism, xenophobia or racism, nor attacks
against LGBT venues. There are no acts of hate speech by public figures (such as police
authorities, teachers or religious at school).

According to an interview with representatives of the two National Equal Bodies — the Commission
for the Equal Opportunities and the Authority for the Equal Opportunities - unfortunately there is
notice of violence, mostly domestic violence, involving men and women; anyway, there are no
cases of violence against LGBT persons, nor experiences of homophobic violence within families.

An interview for this report with the Gendarmerie - one Corp of the Order’s Forces of San Marino —
asserts that there are no complaints collected about hate crime.

An interview with the LGBT Association of San Marino confirms the lack of data in this area, but the
Association also explained that there has never been work by the government to explain this type of
crime, to promote reporting it, and to protect the identity of the victim.

In this section, the legislative pattern inherent in punishing serious facts of violence and
discrimination attracts the attention of Law no. 121/2004, from which San Marino has abrogated Art.
274 of the Sammarinese Criminal Code concerning the penal condemnation with imprisonment of
«acts of lust» committed in public places among two males (such as, for example, an embrace or a
kiss), considered more indecent of the obscene acts offensive against decency (Art. 275 c.p.,
Obscene Acts and Representations). In fact, the acts of lust among same-sex persons was
punished with imprisonment of first degree and with disqualification of second degree from political
parties and from public offices, while the obscene acts are still today punished with imprisonment of
first degree alone.”®

Family issues

The Sammarinese legislation on matter of reunification

On the grounds of legislative dictations of San Marino no. 95/1997 and no. 111/1997 on the matter
of permits of stay and residence, LGBT persons do not have access to reunification with foreign
partners in San Marino. In fact, these rules provide for the family reunification only for family affairs
between men and women, parents and child, and those cohabiting with children. There are no
official data on the existence and, in affirmative case, to the number of Sammarinese people living
abroad with a foreign partner. Lawsuits currently pending involving citizens of San Marino married

23 The Art. 274 compiled in Sammarinese Criminal Code that came into force on 1 January 1975 was a cultural heritage of that
epoch when there were no equal opportunity movements, and student movements asking for the increase of rights were just
beginning. The intention to repeal this Article n. 274 of the Criminal Code was originated by a group of citizens of San Marino
promoting an “Istanza d’Arengo” (similar to a petition) dated 1 April 1997, that was passed but never executed (see Relation at the
Bill “Abrogation of the Article 274 of Criminal Code”, 2002, available at the official site of the Great and General Council). Thus, the
Italian Arcigay Association and Italian MP Franco Grillini were promoting a protest against the codes of those legal systems bringing
this stigma able to consider as scandalous the simple expression of one’s love-affairs in public between homosexuals. They both
were called by the Cultural Co-operative “Il Macello” of San Marino and together protested in 1997 in front of the Sammarinese
House of Parliament (interview with Sammarinese A. Rossi). Though in an exaggerated manner Mr. Franco Grillini compared the
Sammarinese legal system to those of uncivilised countries (Grillini, F. 2006), his initiative was followed by a mobilisation of the
public authorities to review the disposition that brought to, exactly, its abrogation.
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in another EU country and asking for recognition of their status as a couple in San Marino do not
result.

B.4.2. The Sammarinese legislation on matter of family right and cohabitation «more uxorio»

62. On the grounds of Law no. 49/1986 on reform of the family right, San Marino does not recognise
same-sex matrimony, nor partnership (registered union) between LGBT persons.

63. Same-sex relationships are a peremptory matter of nullity of the matrimony mentioned by the Art.
132, Law no. 49/1986, because it is considered “sexual deviation” such as to obstruct the normal
course of married life. This Sammarinese category of nullity has retroactive consequence, i.e. as
though matrimony has never existed.

64. The Law no. 49/1986 concerning the reform of family right aims to bring out the value of the family
as natural social life not necessarily founded on matrimony but on a stable and lasting union. Within
the rules of the Law no. 49/1986 it finds recognition in the reality permeating modern society called
cohabitation more uxorio - that is the so called “union of fact” beyond the juridical scheme of
marriage - when lasted unbroken for 15 years.”* So the cohabitation more uxorio is placed as a
logical consequence of the essential elements of marriage which, on the grounds of Art. 1, co. 1,
Law no. 49/1986 are: the union between men and woman, the monogamous and heterosexual
union. The absence of those principles causes the end of the essence of family. At the same way,
the Art. 12 of the European Convention for the Protection of Human Rights and Fundamental
Freedoms.

65. To evidence that equality between same-sex cohabitation and opposite-sex cohabitation still is far
away, it is enough to know that equality between opposite-sex cohabitants and married couples is
not entirely realised to this day (the Decree no. 42/2003 on the matter of public subsidised building
requests matrimony to the profit of public easy-term loans granted for the purchase or construction
of new houses), although the recognition of cohabitation more uxorio has provided an increasingly
evident secularisation.’

66. But with the lack of judge’s pronunciations on this matter, it is not possible to confirm with certainty
whether the discipline on cohabitation more uxorio can not be applied to cohabitation between
same-sex couples.

67. It is beyond doubt, the real obstacle that concretely has prevented to the present day the complete
regulation of legal cohabitation between same-sex couples is of an ideological nature, because to
recognise the legitimacy of same-sex cohabitation has, as G. Zanetti remembers (2003), “an

24 Like this, the Art. 107 qualifies as familiar the cohabitant giving one’s services in the family business; and the Art. 124 extends the
rules established on matter of judicial separation - regarding to fosterage and parental authority (Art. 112-113-114), familiar dwelling-
house (Art. 115), alimony right (Art. 117-119) — to the non-mutual consent interruption of the cohabitation more uxorio lasted
unbroken for 15 years. When the continuous relationship for 15 years has passed, juridical binding obligations between the partners
arises even if they are not married. For example, they will be extended the right of mutual moral assistance, the common
responsibility for debts following the union, the rights of succession headed from surviving cohabitant, a system of universal
community of goods, the payment of alimony in case of separation, the succession of cohabitant in the lease of dwelling-house’s
immovable, social-health services and generally those fiscal easy terms normally recognised to married couples, the right to assist
the partner in hospital and to participate in decisions regarding his/her health and life and the right of adoption.

25 Further qualification of the concept “relationship of fact” is given actually from the recent Relation of Bill n. 97/2008 (available on
the site of the Great and General Council, 2008b), according to the familiar relationship is “[...] a community of usual and stable life,
that leaves apart from the simple existence of mere relations of assistance and solidarity and from the simple cohabitation”.
Therefore, the familiar relationship is characterised from a community of usual and stable life, not episodic, and also it can exist
independently from a family tie or relation of next of kin and it can leave apart from reciprocal moral and material assistance.
Nevertheless, the purposes pursued by this Law n. 97/2008 are, as mentioned at B.3, to guarantee protection against violence, while
the rights and duties of married couples and cohabitants remain regulated from the cited Law n. 49/1986 on matter of family right.
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indirect but real impact” on the matrimonial institute.”® Besides, the last reason — as statistics
testified — is that same-sex couples in San Marino represent a void percentage as no studies or
consultation has ever been conducted in this field, so the government believes that there is no true
urgency to intervene as a result of the lack of knowledge.

In order to promote substantial equal rights, the question of family rights and the institution of
registries of civil unions and parenthood are high on the agenda of the LGBT Association of San
Marino?’ and these issues have been also raised by the Association on a number of occasions to
no avail.

The Sammarinese legislation on the matter of adoption, foster child institutions and assisted
conception

In San Marino the opportunity for LGBT couples to adopt children does not find favourable
acceptance. Nor does the relation between children and co-parents in LGBT families have legal
recognition.

Art. 58 and 62 of the Law no. 49/1986 on family right establish that a single person can apply for a
foster child and/or adoption. Because these dispositions do not contain any clarifications on sexual
orientation or gender identity for the right of adoption, their formulation seems to recognise the
possibility to adopt for same-sex couples too. But the experience with this rule in Sammarinese
jurisprudence is not favourable, therefore in practice no single, among the Sammarinese
population, results having fostered or adopted to the present day.

As regards assisted conception, in the legal system of San Marino the donor insemination institute
is absent. Consequently, couples desirous of a child only have the option of assisted conception
abroad. In this case, they will be subjected to the legislative dispositions on this matter in force in
the specific country where the fact would be produced. In this legal situation, LGBT couples cannot
turn to the structures in Italy for assisted conception because the Italian legal system admits this
institute only for heterosexual couples.

The high costs for assisted conception and their exclusion from the national health service allow its
admittance only to rich couples.

No objective data regarding San Marino tells of cases of assisted insemination by LGBT citizens of
San Marino.

An example of agreement between homosexual partners: the “pact of cohabitation”

A typology of contract that Italy for example knows far-back already is the so-called “pact of
cohabitation”, which validity may be admitted on principle in San Marino also. The “pacts of
cohabitation” are accords that partners (heterosexual or homosexual) stipulate in order to regulate
patrimonial aspects of their relationship.28 It is an act of contractual and private nature, i.e. it falls
within the exercise of negotiation autonomy, and it is stipulated in the application of the general
norms established by the Italian Civil Code in theme of obligations. Therefore, in conformity to the
Italian Art. 1174 Civil Code by which the performance object of the obligation must be susceptible of
the economic evaluation such as accords between partners must exclusively concern patrimonial

26 Sesta,M. 2003, Commento all'argomento delle “opzioni incompatibili” e le coppie di fatto, pp. 173-177, in Elementi di etica pratica.
Argomenti normativi e spazi del diritto, a cura di Gianfrancesco Zanetti, 22 ristampa marzo 2008, Arti Grafiche Editoriali S.r.l., Urbino,

p. 176.

27 Ceccoli, A. 2008, an interview available at sito Stefano Bolognini,

www.stefanobolognini.it/attualita/08/sanmarinogay.html.p. 1-2.

28 Bonini Baraldi,M. 2003, Nuove trasformazioni del diritto di famiglia e coppie di fatto, Carocci editore S.p.A., Roma, in Elementi di
etica pratica. Argomenti normativi e spazi del diritto, a cura di Gianfrancesco Zanetti, 22 ristampa marzo 2008, Arti Grafiche Editoriali
S.r.l., Urbino, p. 165 cited in Sesta, M. 2003, p. 175.
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available rights: for example, the property relationships among cohabitants, the constitution of a
common fund for the expenses effected in the interest of the family nucleus. Consequently, the
accord cannot be the object of agreements on personal aspects commonly tackled by cohabitants
of the opposite sex and arising in the communion of life founded on emotional ties, assistance and
solidarity: such as, for example, the obligations of fidelity, of moral assistance, difficulty of access to
information and decisions concerning partner’s health.

Italian jurisprudence has recognised that such contracts do not oppose with the good custom, since
the intent of the partners is to regulate themselves and to guarantee reciprocally their future, setting
the economic bases for the constitution of a family community, although only of fact.”® Besides, they
do not modify the traditional concept of the family,*® because regulated by norms of different nature
from those that regulate the family institute.

Frankly, without national legislation, the rights of LGBT persons cannot have practical value.*! As
M. Sesta explains (2003, p. 173), it's about a “light” discipline, decidedly thin and insufficient for
more aspects, mostly directed to protect the weak partner towards a third party and, only in a
narrow manner, towards on cohabitant. Many profiles remain excluded, among which those of
patrimonial nature: for example the patrimonial consequences to breakup cohabitation, the
inheritance because of death, difficulty of cohabitant to follow in the lease of the real estate used as
family residence, exclusion from the pension of a dead partner.

Asylum and subsidiary protection

In the Republic of San Marino, the asylum institute is not specifically provided for sexual orientation
or gender identity: refugee status is recognised on the grounds of each persecution. Particularly,
San Marino mentions the general asylum institute both with the constitutional principle established
by Art. 1, co. 2, of the Declaration of the Rights of the Citizens and with the adhesion by Law no.
24/1970 to 1951 Convention on the Statute of Refugees. Through this last mentioned Law no.
24/1970, San Marino grants asylum to persecuted persons with the due reserve of compatible
cases with rules regulating the admittance and resident permit in the Republic’s territory. This
reserve considers the position of San Marino in the core of the Italian peninsula, and then considers
the lack of check points on borders and, finally, it considers its restricted territorial dimensions
(60,57 km2). For the same reasons, San Marino has never adopted the instrument of adhesion to
the Convention on the Statue of Refugees dated 1951, consequently it is not a bound party.

In this legislative context, the procedure to grant asylum is not regulated by any Sammarinese
legislative rule. It is mere praxis: it is the Congress of State to decide on each single case whether
to admit a resident permit for humanitarian reasons. Asylum seekers have no limits of stay and they
are integrated with San Marino’s people in mutual respect.

Interviews with A. Selva, a previous member of the Government among ‘80/'90 years, and with the
actual Secretary for Foreign Affairs, A. Mularoni, confirm that Republic of San Marino has kept
unchanged the practice concession of asylum in the course of time, primarily aimed to grant asylum
to persons worthy of protection with advance modality as regards international events. In granting
either refugee status or a separate form of humanitarian protection, San Marino complies with the

29 The lawfulness and the validity of the pact of cohabitation stipulated by the couples of fact has been affirmed by the same Court
of Cassation in the Sentence 8 June 1993, n. 6361: "...[the cohabitation is] not contrary neither to imperative norms, because norms
that forbid it do not exist; neither to the public order, that includes the fundamental principles that inform the legal system; neither to
the good custom understood ... as the complex of the ethical principles constituent the social ethic in a determined time and in a
determined place."

30 Beccari E., 2007, Studio comparato sulle norme antidiscriminatorie. L'evoluzione della legislazione sammarinese in rapporto agli
ordinamenti degli altri paesi europei e degli strumenti di diritto internazionale, Relazione per la Commissione Pari Opportunita, in
collaborazione dell’Istituto Giuridico Sammarinese, in forza della Delibera n. 45 del 21 maggio 2007, p.19.

31 Bertone, The Situation concerning homophobia and discrimination on grounds of sexual orientation in Italy, Sociological Country
Report for the European Union Fundamental Rights Agency 2008.

16



81.

82.

83.

84.

85.

86.

taken international obligations and at the same time evidence its traditional sensitivity in the
protection of human rights. Therefore, it is rare to grant asylum from San Marino because, as
mentioned previously, the Country has to consider its actual territorial and economic extent and
would be upset over a sudden increase in population.

Interviews with experts operating under the Secretariat of Foreign Affairs confirm that the Congress
of State has granted asylum during the last decades, but never for cases on the grounds of sexual
orientation or gender identity. Because of the innumerable sequence of asylum claims that San
Marino receives it is not possible to define if, among these, there are demands on the grounds of
sexual orientation or gender identity.

Education

San Marino does not have reports on the diffusion of harassment and bullying in the school
environment. Nor are data available on the sense of isolation and vulnerability felt by LGBT
adolescents consequently to homophobia, biphobia, or transphobia and/or hate speech. No cases
of San Marino’s people emerges on hostility to have an LGBT teacher for their child.

With Art. 1, co. 5, of Law no. 60/1980 on the matter of reform of school's system, San Marino
recognises the subjective right for teachers and students to enter a school’'s institution
indiscriminately regardless of economic conditions of their families, political opinions, religion, race,
language, sex diversities. To all citizens and residents, school gives the necessary tools —
knowledge, education on democratic life, preparation to work — with the aim to promote the liberty
of each person (Art. 1, co. 2), to guarantee the harmonious development of the personality
favourable to each one’s identity (Art. 1, co. 3), to overcome social conditioning and to combat
precocious exclusion from formative process (Art. 27, co. 2). Owing to make easy to programme the
necessary interventions to achieve the purposes of school, teachers of individual classes arrange at
the beginning each school year the “didactic programming” (programmazione didattica), to jot down
the psycho-social investigations, functional diagnoses, didactic units (Art. 18) of students. Then, the
Class Council (Consiglio di Classe) elaborates an “Individual Educational Plan” means of defining
specific objectives, didactic passages and strategies of integration. However, by individual
interventions and inter-disciplinary initiatives the school provides for the integration of subjects with
difficulties, in agreement with the National Minor Service and the family.

The Sammarinese school addresses to adult citizens, too, in order to promote a further cultural and
professional growth (Art. 1, co. 6), by folk-culture’s disciplines, additional classes, periodic refresher
courses, specific cultural courses on guidance (Art. 2, co. 4).

The Proper Secretariat of State for Public Instruction and Culture promotes refresher courses for
teachers. Furthermore, the same Secretary will provide, together with the schools’ Executives, to
organise training for teachers (Art. 28). The Department of Formation of the University of San
Marino organises qualifications and refresher courses for teachers, mostly for those in support of
differently able students, together with the proper Secretariat of State.

Particularly interesting in educational system of San Marino is the formation course called
curriculum “Nuovi Saperi Sammarinesi”, because it includes sex education. Its aim is to allocate
“knowledge” and to give answers to the development of personality and to the promotion of forms of
dialogue and integration among different values.* The curriculum has a vertical structure, i.e. by
grade from childhood to secondary school, and it is articulated with educational areas, specific more
and more to growing of the school’s level. Among the different educational areas of the formation’s

32 Direzione Scuola dell'lnfanzia, Orientamenti educative e didattici per la scuola dell'infanzia della Repubblica di San Marino,
Segreteria di Stato per I'lstruzione e la Cultura della Repubblica di San Marino, Direzione della Scuola dell'Infanzia, stampa Arti
Grafiche Della Balda.

2009.
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project, questions of gender, sexual orientation and discrimination are talked about already from
junior secondary school when the student starts to define his/her gender roles or sexual
preferences. But these arguments are not reinforced by a vocabulary to name and discuss sexual
difference, non-traditional family arrangements or relationships and the discussion of sexual
orientation in class that may raise awareness and combat homophobia, even if it lacks a specific
discipline on LGBT issues. Certainly there are educational duties on sexual orientation and the
relationship between gender identities, and generally he/she makes it if pertinent with the
arguments of his/her lessons and with personal initiative, but in an optics untied from institutional
formative context.

Employment

San Marino mentions non-discrimination on the grounds of employment as one of the fundamental
principles by its Art. 9, co. 1, of the Declaration of the Rights, that recites: “The work is right and
duty of each citizen ...”. This principle has concrete fulfilment by specific legislative rules, according
to the following International dispositions on the matter of elimination of all forms of discrimination at
work®®: the Employment Equality Directive 2000/78/EC, although it has not been implemented from
San Marino because it is not an EU Member State; the Convention no. 100 of 1951 adopted by the
International Labour Organization (ILO)*, ratified from San Marino with Decree no. 53/1985; the
treaty European Social Charter of 1961 of the Council of Europe®, to which San Marino adheres.

Exactly, the specific dispositions adopted by San Marino to regulate the right of equal treatment in
employment are:

the Law no. 7/1961, regarding the protection of labour and of workers employed in the private
sector. It establishes for the first time precisely rules on the matter of equal services between man
and woman, physiqgue and moral protection of employees, social security and assistance
guaranteed to all employees without any distinction. This rule establishes that private working
relationship must be disciplined by the Collective Contract of Labour, drawn up between registered
Syndicate Confederations of employers and employees (Law no. 7/1961, Art. 8). The Collective
Contract of Labour has erga omnes efficacy and relative inviolable®®, i.e. it has compulsory efficacy
to all employees pertaining to the categories to which the Contract concerns (Art. 9, Law no.
7/1961), therefore without any discrimination; and in case of concurrence of several Contracts, the
most favourable clauses to employees will be applied. In San Marino, the Collective Contract of
Labour between syndicates is particular because it has Lawforce, regulating institutes that
elsewhere, particularly in the Italian system, find footing in the Constitution, in the Civil Code and in
the Labour Statute;

the Law no. 23/1977, Art. 7, prohibits the dismissal by reason of free opinion and expression;

however, it is only with the Law no. 40/1981 that it ratifies the full and complete parity of the
conditions between employees of different sexes. Its Art. 1 expressly prohibits every form of
discrimination on the grounds of sex as regards to access to work at all levels of professional
hierarchy. Derogations to these dispositions are admitted only for particularly heavy functions,
established by Collective Negotiation, i.e. the private negotiation cannot depart from rules on matter
of right of employment in order to not alter or attenuate its foundations.

33 Precisely, such International dispositions sanction the right of the equal opportunities without discriminations on the grounds of
sexual orientation and they impose to the Member States the adoption of suitable measures in order to guarantee the enforcement of
such principle in those areas regarding access to work, the conditions of employment, remuneration and career advance included.
34 Convention C100 on equal treatment of employment, available at
www.ilo.org/public/italian/region/eurpro/rome/standards/C100.htm

35 Available at official site of the Council of Europe. www.coe.int/socialcharter

36 Guidi, G. 2004, Le fonti scritte nella Repubblica di San Marino, G. Giappichelli Editore, Torino, pp. 139-144.
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95.

96.

Employment has a public function, i.e. it is our State that enacts economic and professional choices
suitable for making the right of work effective and it is the same State that takes care of
employment and recess from the work’s contract. The employment of each worker — Sammarinese,
resident or forensic — does not enter into the private negotiation, but it needs a permit granted only
by the State. It will be guaranteed to each worker that equal opportunity in gaining the taller title
compatible with his/her own working abilities, besides the promotion in the career. However, also
weak categories will result employed in the Sammarinese labour market, i.e. those categories that
have the necessity contrasting with the urgency of the employer (for example, pregnant women and
for the care of child, etc.) or that have not had the necessary competences (with disability) that is
why personal conditions they would not find adequate work to their abilities if not assisted. Similarly,
the recess from the work’s contract is excluded to the individual negotiation and it prohibits different
data of the peremptory hypotheses estimated ex lege. Through this system the San Marino State
itself worries about the entire realisation of the non-discrimination principle in the world of work.’

The actions for the effective protection of the equal opportunities in the labour place

The mere recognition of the equal treatment principle does not necessarily prevent discrimination. It
needs to verify the effectiveness of actions to assert one’s rights. For this reason, Sammarinese law
on the matter of rights of employment places obligations on the employer to protect employees from
discrimination and to ensure equal treatment on the grounds of sexual orientation. The role of
employers has implication for the perception of LGBT persons for a safe and inclusive work
environment.

Substantially, the positive actions provided from the Republic of San Marino to workers to protect
effectively the equal opportunities on the labour place are judicial and non-court-record instruments.
They are:

Art. 7 of Law no. 131/2005, has established an informational sharing system on territorial,
urbanistic, contributory and security labour sites and has given to the Labour Inspectorate the duty
to predispose, periodically, specific actions co-ordinated together with the Police Forces and other
surveillance bodies, inspection bodies present on the territory;

with Law no. 128/1989, the verification of infractions on labour sites is due to the officers of the
Labour Office (Inspective Section) and they adopt administrative fines applied by the management
of the same Labour Office (Art. 1, 2, 3, 4). Opposite to the ordinances issued by the management of
the Labour Office is allowed to appeal to the Administrative Judicial of Appeal (Art. 5), within a time
and procedures settled by the Law no. 68/1989. Against this Appeal it is possible to propose the
querela nullitatis to count vices of procedure. Such jurisdictional proceedings meet the requirement
of quickness of the sentence. The expenses of judgement fall on the party that loses the suit.
Besides, autonomous relief is recognised to the possibility that the judicature condemns the author
of the discriminatory behaviour to pay compensation for moral damages, not patrimonial damages
only. In short, it is a legitimate assertion to the thickness of the cited judicial remedy, because
quickness, costs falling on losing party and compensation for damages are not only patrimonial, but
support the employee with relatively simple instruments of trial;

« alternatively, the victim may recourse to non-court-record instruments, i.e. those circumscribed
to the figures of the Labour Confederations of San Marino. The role of these Confederations is

37 It is interesting to notice that the model selected by San Marino has been underway in Italy since 1993, when it began the
privatisation of the right of public labour (as Legislative Decree 3 February 1993, n. 29, see at G.U., 1993), following Testo Unico
Legislative Decree 30 March 2001, n. 165, see at G.U., 2001). Instead, the liberalisation of the private labour market took place in
2003 (and precisely with the Law 14 February 2003, n. 30 (G.U. 2003a), better known as Legge Biagi, like the jurist's name of its
deed, Prof. Marco Biagi). It is the private autonomy, not the State as in San Marino, that in Italy founds the efficaciousness to the
labour contracts, i.e. it is the encounter between demand and offer compared on market that it is considered a relatively better
mechanism in satisfying the right of the person to work on the basis of his/her abilities.
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to engage judicial or administrative procedures against discrimination. Their better nearness
with the labour environments makes the dimension non-judicial on anti-discriminatory
protection easily brought about;

« finally, if an employee is subject to discrimination and he/she believes to have access to
complaint mechanisms, he/she can address him/herself to the Authority for Equal Opportunity
that has among its specific competence those of address and of prevention of physical or
psychological violence of gender and to face mobbing also (Art. 13 Law no. 97/2008). Besides,
the Commission for the Equal Opportunities can cover for worker, and LGBT also, to have
access to the non-discrimination right (see B.3). However, in San Marino the presence of the
National Equality Bodies within the government can promote diversity in the workplace and
influence the inclusion of LGBT persons.

Opposite, in spite of those instruments to protect equality for workers, the main problem is the
burden of proof, because it is asking for a sharing out between employer and worker, so that the
victim must disclose his/her sexual orientation to protect the non-discrimination right. The
consequence is that if he/she is reluctant to deal with the publicity, to avoid a court case and
renounce to protect their constitutional right of non-discrimination.

However, Art. 7 of Law no. 23/1977 declares as null “the dismissal caused by reasons of political
creed and of religious faith or in any case of reasons of freedom of thought and of expression, and
by belonging to a syndicate”. The objective difficulty for the application of this disposition is double:
the employee has the difficultly to accomplish the burden of proof that the dismissal is having
reference to the typical hypothesis mentioned by the rule; and the employer never will tell whether
interruption of the work relationship has reference to one or more of the afore-mentioned reasons,
to avoid incurring penal sanctions.

From an interview with the Secretary of Association LGBT of San Marino — M. Pazzini - testimonies
appear on cases of homosexual employees in public employment forced to transfer place of work
due to harassment reasons on the grounds of their sexual orientation. President of the Association
Federico Podeschi is also pursuing a legal claim against the Secretary of State for Foreign Affairs
following an alleged accusation of removing him from a diplomatic appointment because of his
sexual orientation.

Health

The public Social Welfare Institution (1.S.S.) of the Republic — originated in 1955, with Law no. 42 -
gives the evidence that there are primarily the persons in the middle of the health system.* wWell
qualified Medical Corp, periodically brought up-to-date, constantly collaborating with foreign hospital
Institutes, suggests positive responses from personnel both on appropriate visits and upon
disclosure of sexual orientation and acceptance of the patient’s LGBT status.

The infection of HIV/AIDS is considered as a problem concerning everyone, not only LGBT people.
LGBT people also can be blood donors in San Marino and they are not considered as ill. They are
careful with verifications and numerous checks executed in various occasions that provide for blood
endowed with standard of security particularly elevated.*

The lack of data on health of LGBT persons of San Marino and how many disclose their sexual
orientation or gender identity to their doctor in San Marino, do not afford to know if their relationship
with doctor improved after discussing their sexual orientation. Interviews for this report with the

38 Podeschi, C. ISS per il 2008 raggiunti gli obiettivi. Migliore controllo della spesa sanitaria, maggiore qualita dei servizi per 32mila
assistiti”,

available at: www.sanmarinokey.com/notizie/bilancio-iss-san-marino, 2009.

39 Official site of Sammarinese Blood-Donor Association (AVSSO). www.avss.sm/home.htm
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health authorities and with the Association LGBT of San Marino show that visibility of LGBT
persons is very limited.

An interview with the Secretary of LGBT Association of San Marino reveals the absence of
experiences with healthcare for LGBT persons considering the lack of recognition of “next of kin”
status as, for example, affecting access to information and decision-making about a partner’s health
and treatment and problems with hospital visitation in intensive care.

Housing and Access to goods and services

The Sammarinese legal system recognises at Constitutional level the contribution of sports activity
for the development of personality of people, for preparation to free and responsible exercise of
fundamental rights (Art. 11 of Law no. 59/1974, as amended by Law no. 36/2002). In relation to this
principle for the realisation of a sporting, equal, supportive, tolerant environment, accessible to
everybody, San Marino:

has adopted the Law no. 32/1997 on the matter of sports, repealing the previous Law no. 133/1991.
It enacts the equality of citizens in access to sporting activity, both in non-competitive and in
professional sport. Such rights are considered as fit activity for improving the physical and psychic
abilities, as a factor of prevention of illnesses and as instrument to favour social gatherings (Art. 1,
co. 1). The State has provided the territory with sports grounds, with green equipment, of services
and organisational structures suitable for favouring motor and recreational sports activities. The
exercise of sporting activities is free and it is recognised both in individual and collective form (Art.
48). The right of free sporting activity is extraneous to each influence of religion, politics, race and
economic status (Art. 7, co. 2);

. and it has signs International and European Conventions adopted within the Organisms to
which it adheres. These documents are:

. European Cultural Convention of the Council of Europe, signed on 19 December 1954,
adopted by San Marino with Decree no. 8/1986;

. European Sport for All Charter of the Council of Europe, approved on 20 March 1975, signed
by San Marino but never adopted,;

. European Convention on Spectator violence and misbehaviour at sport events and in
particular of football matches of the Council of Europe, signed in 1983 and in force since
1985, signed by San Marino but never adopted;

. Anti Doping Convention of the Council of Europe, adopted on 16 November 1989, ratified by
San Marino with Decree no. 122/1989;

. European Sport Charter integrated by the Code of Sports Ethics, adopted in 1992 by the
SPORT DEVELOPMENT COMMITTEE (CDDS) responsible on sport matter within the
Council of Europe, signed by San Marino but never adopted;

. Enlarged Partial Agreement on Sport (EPAS) adopted in 2007 by the Council of Europe, to
which San Marino adheres by Resolution of the Congress of State;

. Convention Against Doping in Sport of UNESCO, dated 19 October 2005, in force since 1
February 2007, adopted by San Marino with Council Decree no. 32/2010. It is an outline
document of general character correlated to themes on sport within the Council of Europe,
and it is tightly connected to the promotion of the general principle of protection of the cultural
estate of UNESCO;
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. in this International context, San Marino has agreed the World Anti-Doping Agency (WADA)
of the Council of Europe, born in 1999 by collaboration between the European Commission
and the Member States of the European Union.

106. These documents recognise to all citizens the right of sport, they delineate a series of politics and
sporting common practices and they establish the responsibility for the adherent States to
guarantee the real application of such right. However, they intend to realise a European and
International co-operation so as to allow everybody the access to sporting activities without any
distinction of sex, race, colour, language, religion etc., and to protect the sportsmen from illegal or
dangerous practices such as, for example, the abuse of drugs, sexual harassment or exploitation
(particularly of women and children).

107. The basic philosophy subtending the Sammarinese approach on matter of sport with the afore-
mentioned Sammarinese Law no. 32/1997 and with the adhesion to the International and European
Conventions is to consider sport not only as a private concern, but as a sphere to which the public
powers participate, too. The strategic approach provided for sports activity adopted in daily practice
is regarding the complementary action of State with national sporting organisations of a non-profit
nature assuring the access to the physical activities since the elementary school and guaranteeing
the formation of qualified teachers and funding the sporting world.

108. Through a petition to the Captains Regents and to the Government of San Marino®, the group of
citizens of San Marino named “Atleti Agonisti” signals some reserve on the real protection of the
right to practise the preferred sporting activity in our Country. The promoters say about the following
anomalies to be resolved in Sammarinese sports:

. disparity of the sports ground and their use from the sporting federations and sports society;
. anomalies in the funding distribution on public contributions to the Olympic Federations;
. the athletes to which it is asked for International performances cannot count upon any tool of

protection, support, incentive, as at the contrary it is provided by the Olympic Charter,
besides by all the other Countries.

109. The result of this initiative is not known because the petition is currently opened to the signatures of
everybody who want adhere to it.

110. It is worth bringing to attention a currently bill about requalification and the updating of the
Sammarinese discipline of 1997, no. 32, on sporting activity. Such initiative is borne for the need
both to acknowledge all the Directives of the International Olympic Committee (C.l.O.) — whose
principles, addresses and decisions San Marino has to follow, as established by Art. 7, co.3, Law
no. 32/1997 - and to realise concretely the signed International Conventions, previously quoted.
The bill specifically considers the matter of discrimination that LGBT persons can experience in
sport. For this reason, efficacious instruments on the prevention against every form of
discrimination are elaborating in order to encourage many more persons to approach sports activity,
without any fear.

B.10. Media

111. In order to oppose the diffusion of hate messages, San Marino prohibits the divulgation of
discriminating messages to the communication craft through the Art. 3, co. 2, of Law no. 97/2008 on
matter of prevention and repression of violence against women and of gender (cit. B3). The

40 Available at www.petitiononline.com/120663/petition.html
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inhibitory tutelage is the instrument adopted by the legislator to grant concrete content to such
prohibition.

LGBT persons of San Marino are not subject to a particular form of stereotyping because the San
Marino’s media do not use semi-erotic illustrations - that contribute to prejudice and to reinforce the
idea that sexual orientation is only about sexual activity and preferences — nor only speak about
incidents of homophobic speech that can contribute to consider homosexuality a taboo and to
depict LGBT persons as deviant, diseased, unnatural or, worse still, immoral or socially
destabilising.

Transgender issues

In San Marino there is no published research nor official information on the experience of
transgender people, their living conditions and transphobia.

B.11.1. Hate Crime

114.

115.

116.

As mentioned in B.3, with Law no. 97/2008 giving full civil, penal and trial protection to the victims of
violence, San Marino influences the perception of safety of its citizens through mechanisms of
protection and guarantee providing for the mobilisation of the State Institutions. Therefore, victims
of crime experienced regularly can report on transphobic hate crimes without fear.

According to official information of the media, court cases of San Marino, and the interview for this
report with the Association LGBT of San Marino, no datum testifies the lack of confidence by victims
(heterosexual, transgender or homosexual) towards the public Authorities due to the belief that they
will be inappropriately in interactions with members of the police and personnel of medical corps
when they need their assistance.

With the same Law no. 97/2008 and with Law no. 66/2008, San Marino has extended its legal
protection to the dignity of persons by sanctioning the explicit prohibition of racial, ethnic, religious
and sexual discrimination and discrimination of gender (cit. B.3). In doing so, the strict enforcement
of the laws here examined, risks to fall within the defence of transgenderism, because they prohibit
violence on the grounds of sexual belonging (that it emphasises the difference of gender assigned
at birth), without doing any specific reference about the protection of “gender identity” or gender
expression (that it leaves aside the real sexual identity).

B.11.2. Freedom of Assembly

117.

118.

In San Marino there are no any NGOs with a specific focus on transgender people.

San Marino has - as mentioned in this report - its national LGBT Association as the unique chance
for lesbian, gay, bisexual and transgender persons to multiply efforts, strengthen networks, co-
ordinate campaigns, exchange best-practice and formulate political demands and strategies. This
Association represents a tremendous support by the participants and for the groups.
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B.11.3. Family issues
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Those who marry after the transition have the possibility of proposing themselves as adoptive
parents. According to ltalian transsexual and transgender organisations™', however, prejudices in
the assessment process undermine this possibility.

In San Marino, marriages in which at least one partner has submitted himself/herself to a sex
reassignment proceeding do not appear, neither have proposals of adoption by parents emerged.

Nevertheless the current legislation, would annul a marriage in the case that one of the partners
was to have a gender reassignment, since the resulting couple would be in a same-sex relationship
without an equivalent opportunity to legally recognise their relationship.

B.11.4. Employment

122.

There is no evidence of official complaints of transgender people in the Sammarinese’s labour
market because of their gender reassignment or gender identity. There are no reported cases of the
required use of gender inappropriate toilets at work, for inappropriate remarks or harassment, or
physically assault. There are no cases of unemployment for reasons of gender identity,
discrimination upon recruitment, no full-time job, discrimination in the area of pay, with regards to
opportunities for career advancement, or the engagement in dangerous or illegal activities to
survive.

B.11.5. Education

123.

124.

As already declared on this matter, there is no San Marino data reporting female-to-male or male-
to-female transgender individuals or those that identify as intersexed, intergender or androgynous.
In the same way, there are no notes of harassment or bullying at school experienced by
transgender persons.

In the schools of San Marino, educational materials and lectures as instrument to provide
knowledge on transgender and LGB issues are not distributed.

B.11.6. Health

125.

126.

127.

San Marino has no law expressly regulating sex reassignment proceedings. The absence of rules
on this matter can be explained with the scarce, when non-existent, relief of these facts in the
judicial praxis of our Country. Should it be better to issue a specific legislative norm on this matter?

In San Marino, as elsewhere, the laws also originate from actual social needs. Actually, it should be
superfluous to submit a parliamentary discussion on this thorny problem and subsequently spark a
heated debate on this matter, when whoever wants to submit him/herself to this operation can turn
to the specialised structures of the surrounding territory and fall into the legal sphere of the Country
in which these operations are physically made. Therefore, it appears unlikely that an immediate
intervention by legislator to regulate the needs of transgender people would occur — just think that
San Marino has not even provided for termination of pregnancy discipline.

With the lack of a specific Sammarinese discipline regulating sex reassignment proceedings,
referring to the Law no. 43/1946 on the matter of order for registry-offices and the Law no. 42/1955
on the matter of the institution of the obligatory system of Social Welfare, it is evident that parties

41 Sito ufficiale Osservatorio Nazionale sull'ldentita di Genere. www.onig.it
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interested in obtaining a new identity card with the due personal data changes must make two
requests to the Judicial Authority:

first, he/she must be authorised to have the required surgery. This judicial authorisation allows the
person to obtain this surgery in public hospitals free of charge. Since the hospital structure of San
Marino does not execute such surgery, the subject must apply to fixed structures abroad so that the
National Health Fund allows free treatment (Art. 3, co. 2, Law no. 42/1955), with the authority
received by the family doctor (Art. 4, co. 2, Law no. 42/1955) subject to the visa of the public Social
Welfare Institution (I.S.S.) of the Republic (Art. 4, co. 3, Law no. 42/1955). If there is no
authorisation of a judge, nothing prevents the transsexual person to undergo this surgery by
addressing foreign health structures, and consequently falling into the jurisdiction of these
countries. In this case, the subject will be excluded from the free health service and the cover of the
hospitalisation cost including the numerous therapies for reassignment falls on the transgender
applicant. However, the induction to transgender people to turn to foreign hospital structures has
the negative consequence that the transsexual does not feel they have the necessary assistance
from the State to face a conscious choice, nor to have the appropriate treatment by health
professionals (i.e. psychiatrists about transition) of the nation. As result, the transsexual person
could avoid doctors’ visits as much as possible due to fear of inappropriate behaviour or could
prefer to escape national care at home. To live uncomfortably can also have terrible consequences
to consider, such as suicide; secondly, after sex reassignment surgery, the transgender person can
ask for a judicial order which gives consent to change the details of sex and name in the records of
the Registrar of Civil Status of San Marino, as requested by Art. 15/99-103 of Law. no. 43/1946.

Nor do sex reassignment proceedings appear in the Sammarinese legal system, to re-enact the
difficulties faced by transgender persons. But according to COWI (2009), it is very difficult to collect
Case Law on this subject. It seems that:

a) the lack of a judge’s prior authorisation for surgery cannot preclude a subsequent recognition of
the individual’s right to sexual identity, if authorisation could have been given in such a case™;

b) male to female reassignment surgery is usually authorised only when the person has had
complex surgery including orchidectomy, penectomy and vaginaplasty. If the person is not able (for
example due to illness) or unwilling to undergo these complex procedures, she cannot obtain the
judicial order and the consequent sex reassignment, even if she takes prescribed sex hormones. In
Italy, only in two cases has the judge ordered a sex reassignment after a simple orchidectomy; and
only in one case did a judge order a sex reassignment without any operation, as the transsexual
person in question was very ill and probably close to death®;

c) female to male reassignment surgery is usually authorised when the person has had surgery,
including mastectomy and hysterectomy. By contrast, phalloplasty is not required because it is a
very difficult operation, with a high failure rate.

The current provisions also make it impossible for a transsexual individual to have their gender
changed unless they undergo a gender reassignment, which does discriminate against those who
cannot undergo this treatment for different reasons.

The site of the Association LGBT of San Marino provides information within the LGBT community
(cfr. B10) and it dedicates space to aspects of transgender health care and to a guide of hormone
therapies and treatment.

42 ltaly, Court of Milano, 5 October 2000; cit. in COWI, The social situation concerning homophobia and discrimination on grounds of
sexual orientation in Italy (study carried out for the European Union Agency for Fundamental Rights), 2009, p. 12.

43 ltaly, Court of Roma, 18 October 1997; cit. in COWI, The social situation concerning homophobia and discrimination on grounds
of sexual orientation in Italy (study carried out for the European Union Agency for Fundamental Rights), 2009, p. 13.
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B.11.7. Media

135. In order to orientate the sensitivity of public opinion, San Marino prohibits divulgation of
discriminating messages by the communication craft, through Art. 3 of Law no. 97/2008 on the
matter of prevention and repression of violence against women and of gender (cit. B 10).

136. By contrast, as already mentioned in B10, the Sammarinese information has dedicated scarce
space to information on the individual and social conditions of transgender and LGB persons.

137. A great role is having the strong potentialities given by the Sammarinese press and the site of
Association LGBT of San Marino (cit. B2 — B10): on one hand, transgender and LGB communities
have found a space to communicate freely and to exercise their rights; on the other hand, public
opinion finds information to cast in this unknown world.
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Annex 1

B.11.8. List of relevant national laws etc.

GAZZETTA UFFICIALE (ltaly)

1993, 6 febbraio, no. 30, S.O.

Decreto Legislativo 3 febbraio 1993, no. 29

Razionalizzazione della organizzazione delle Amministrazioni pubbliche e revisione della disciplina in
materia di pubblico impiego a norma dell’Art. 2 della legge 23 ottobre 1992, no. 421.

2001, 9 maggio, no. 106
Decreto Legislativo 30 marzo 2001, no. 165, Norme generali sull’ordinamento del lavoro alle dipendenze
delle amministrazioni pubbliche;

2003, 26 febbraio, no. 47
Legge 14 febbraio 2003, no. 30, Delega al governo in materia di occupazione e mercato del lavoro.

GREAT AND GENERAL COUNCIL (San Marino)

1946

Legge 12 dicembre 1946, no. 43, Legge sullordinamento per lo Stato Civile, available at
http://www.consigliograndeegenerale.sm

1955

Legge 22 dicembre 1955, no. 42, Riordinamento della Legge 1950, no. 10, Istituzione di un sistema
obbligatorio di Sicurezza Sociale. Legge che istituisce un sistema obbligatorio di Sicurezza Sociale,
available at http://www.consigliograndeegenerale.sm

1961
Legge 17 febbraio 1961, no. 7, Legge per la tutela del lavoro e dei lavoratori, available at
http://www.consigliograndeegenerale.sm

1970
a) Decreto 4 giugno 1970, no. 24, Adesione e ratifica della Convenzione sullo Statuto dei Rifugiati,
available at http://www.consigliograndeegenerale.sm
b) Legge 10 settembre 1973, no. 29, Parificazione di diritti della donna, available at
http://www.consigliograndeegenerale.sm

1973
Decreto 20 dicembre 1973, no. 55, Decreto che approva lo Statuto della Societa Croce Rossa
Sammarinese, available at http://www.consigliograndeegenerale.sm

1974
Legge 8 luglio 1974, no. 59, Dichiarazione dei diritti dei cittadini e dei Principi Fondamentali
dell'Ordinamento Sammarinese, available at http://www.consigliograndeegenerale.sm

1977
Legge 4 maggio 1977, no. 23, Legge che detta norme sulle sanzioni disciplinari e sui licenziamenti
individuali e collettivi, available at http://www.consigliograndeegenerale.sm

1980
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Legge 30 luglio 1980, no. 60, Riforma dellordinamento scolastico, available at
http://www.consigliograndeegenerale.sm

1981
Legge 25 maggio 1981, no. 40, Parita tra uomo e donna in materia di lavoro, available at
http://www.consigliograndeegenerale.sm

1985
a) Decreto 9 maggio 1985, no. 53, Adesione alla Convenzione dell’Organizzazione Internazionale
del Lavoro no. 100 relativa alla parita di remunerazione fra la manodopera maschile e quella
femminile per uno stesso lavoro, available at http://www.consigliograndeegenerale.sm
b) Decreto 26 settembre 1985, no. 109, Adesione ai Patti dell'Organizzazione delle Nazioni Unite
firmati a New York il 19 Dicembre 1966, available at http://www.consigliograndeegenerale.sm

1986

a) Decreto 28 gennaio 1986, no. 8, Adesione e ratifica della Convenzione Culturale Europea (Parigi
19 dicembre 1954), available at http://www.consigliograndeegenerale.sm

b) Decreto 10 novembre 1986, no. 133, Adesione alla Convenzione dell'Organizzazione
Internazionale del Lavoro no. 111 riguardante la discriminazione in materia di impiego e di
professione, available at http://www.consigliograndeegenerale.sm

c) Legge 26 aprile 1986, no. 49, Riforma del diritto di famiglia, available at
http://www.consigliograndeegenerale.sm

1987
Decreto 13 maggio 1987, no. 61, Decreto ratifica degli emendamenti apportati agli articoli 24 e 25 dell’atto
costitutivo dell’Organizzazione Mondiale della Sanita, available at

http://www.consigliograndeegenerale.sm

1989

a) Legge 19 gennaio 1989, no. 4, Regolamentazione dell’art. 16, secondo comma, della legge 8
luglio 1974 NO. 59 (dichiarazione dei diritti dei cittadini e dei principi fondamentali
dell'ordinamento sammarinese), available at http://www.consigliograndeegenerale.sm

b) Decreto 9 marzo 1989, no. 22, Ratifica Convenzioni del Consiglio d’Europa sui Diritti dell’'Uomo,
available at http://www.consigliograndeegenerale.sm

c) Legge 28 aprile 1989, no. 43, Carta dei Diritti e dei Doveri del malato, available at
http://www.consigliograndeegenerale.sm

d) Legge 28 giugno 1989, no. 68, Della giurisdizione amministrativa, del controllo di legittimita e delle
sanzioni amministrative, available at http://www.consigliograndeegenerale.sm

e) Decreto 18 dicembre 1989, no. 122, Ratifica della Convenzione del Consiglio d’Europa contro il
doping, available at http://www.consigliograndeegenerale.sm

f) Legge 21 dicembre 1989, no. 128, Sanzioni amministrative per I'assunzione abusiva dei lavoratori
subordinati, available at http://www.consigliograndeegenerale.sm

1991
Legge 23 ottobre 1991, no. 133,  Disciplina dellattivita  sportiva, available at
http://www.consigliograndeegenerale.sm

1996
Decreto 23 febbraio 1996, no. 20, Riconoscimento giuridico Ordine dei Medici Chirurghi e degli
Odontoiatri libero professionisti, available at http://www.consigliograndeegenerale.sm

1997
a) Legge 13 marzo 1997, no. 32, Disciplina dellattivita sportiva, available at
http://www.consigliograndeegenerale.sm
b) Legge 29 aprile 1997, no. 44, Ordinamento  penitenziario, available at
http://www.consigliograndeegenerale.sm
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c) Decreto 4 settembre 1997, no. 95, Legge che disciplina la concessione dei permessi di soggiorno
e delle residenze ai cittadini non sammarinesi, available at
http://www.consigliograndeegenerale.sm

d) Decreto 7 ottobre 1997, no. 111, Ratifica Decreto 22 settembre 1997, no. 105, “Regolamento di
applicazione della legge che disciplina la concessione dei permessi di soggiorno e delle residenze
ai cittadini non sammarinesi, available at http://www.consigliograndeegenerale.sm

1998
Decreto 15 settembre 1998, no. 85, Decreto Ratifica degli strumenti per gli emendamenti agli artt. 24 e 25
della Costituzione dell'Organizzazione Mondiale della Sanita, available at

http://www.consigliograndeegenerale.sm

1999
Decreto 5 ottobre 1999, no. 101, Modifiche dello Statuto degli Psicologi della Repubblica di San Marino,
available at http://www.consigliograndeegenerale.sm

2000
Legge 30 novembre 2000, no. 114, Legge sulla cittadinanza, available at:
http://www.consigliograndeegenerale.sm

2002
a) Legge 26 febbraio 2002, no. 36, Revisione della Legge 8 luglio 1974 no. 59 “Dichiarazione dei
Diritti dei Cittadini e dei Principi Fondamentali dellOrdinamento Sammarinese, available at
http://www.consigliograndeegenerale.sm
b) Relazione al Progetto di legge Abrogazione dell'articolo 274 Codice Civile, available at:
http://www.consigliograndeegenerale.sm/new/proposte_di_legge/vis_lavori.php3?twi...

2003

a) Decreto 18 marzo 2003, no. 30, Ratifica ed esecuzione del Protocollo no. 12 alla Convenzione
per la Salvaguardia dei Diritti del’'Uomo e delle Liberta Fondamentali del Consiglio d’Europa,
available at http://www.consigliograndeegenerale.sm

b) Decreto 18 marzo 2003, no. 31, Ratifica ed esecuzione del Protocollo no. 13 alla Convenzione
per la Salvaguardia dei Diritti del’'Uomo e delle Liberta Fondamentali del Consiglio d’Europa,
relativo all’abolizione della pena di morte in tutte le circostanze, available at
http://www.consigliograndeegenerale.sm

c) Decreto 26 marzo 2003, no. 42, Modifiche del testo unico e di riforma delle disposizioni in materia
di edilizia sovvenzionata (Legge 15 dicembre 1994 no. 110, Legge 17 febbraio 1998 n, 28 e
Legge 30 aprile 2002 no. 58, available at http://www.consigliograndeegenerale.sm

d) Legge Qualificata 25 aprile 2003, no. 55, Disciplina sull’organizzazione, le incompatibilita, il
funzionamento, le forme dei ricorsi e dei procedimenti, gli effetti delle decisioni del Collegio
Garante della costituzionalita delle norme, available at http://www.consigliograndeegenerale.sm

2004
a) Legge 25 febbraio 2004, no. 26, Istituzione della Commissione per le Pari Opportunita, available
at: http://www.consigliograndeegenerale.sm
b) Legge 17 giugno 2004, no. 84, Modifiche alla Legge 30 novembre 2000, no. 114, (Legge sulla
Cittadinanza), available at: http://www.consigliograndeegenerale.sm
c) Legge 23 settembre 2004, no. 121, Abrogazione dell'art. 274 del Codice Penale, available at
http://www.consigliograndeegenerale.sm

2005

Legge 29 settembre 2005, no. 131, Legge per la promozione, il sostegno e lo sviluppo dell’'occupazione e
della formazione, available at http://www.consigliograndeegenerale.sm
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2007

Legge 30 luglio 2007, no. 91, Legge Quadro per l'attivazione di politiche a favore dei giovani, available at
http://www.consigliograndeegenerale.sm

2008
a)

b)

d)

e)

2009
a)

b)

2010

Seduta Consigliare del 30.01.2008, esaminata Istanza d’Arengo no. 55, Cittadini Sammarinesi
affinché si preveda un dibattito consiliare sul tema della promozione del trattamento paritetico di
persone omosessuali, bisessuali o transgender in merito all’erogazione di servizi pubblici e a vari
aspetti legati alla prevenzione delle forme di discriminazione legate all’orientamento sessuale,
Aregno del 7 ottobre 2007, Agli Eccellentissimi Capitani Reggenti della Repubblica di San Marino,
available at:
http://www.consigliograndeegenerale.sm/new/index.php3?trwidth=69%25&tlwidth=30%25&page_r
ight=%2Fproposte_di_legge%?2Fvis_proposte.php3&page

Relazione Accompagnatoria al Progetto di Legge “Prevenzione e Repressione della Violenza
contro le donne e di genere”, presentata il 14 aprile 2008, available at:
www.consigliograndeegenerale.sm

Legge 28 aprile 2008, no. 66, Disposizioni in material di discriminazione razziale, etnica, religiosa
e sessuale, available at http://www.consigliograndeegenerale.sm

Seduta Consigliare del 14.05.2008, esaminata Istanza d’Arengo no. 11, Cittadini Sammarinesi per
I'Istituzione della “Giornata Mondiale contro 'Omofobia” da celebrarsi il 17 maggio di ogni anno,
presentata il 6 aprile 2008, Istanza d’Arengo semestrale aprile-ottobre 2008 agli Eccellentissimi
Capitani Reggenti, available at:
http://www.consigliograndeegenerale.sm/new/index.php3?trwidth=69%25&tlwidth=30%25&page_r
ight=%2Fproposte_di_legge%2Fvis_proposte.php3&page

Legge 20 giugno 2008, no. 97, Prevenzione e repressione della violenza contro le donne e di
genere, available at http://www.consigliograndeegenerale.sm

Seduta Consigliare del 23.01.2009, esaminata Istanza d’Arengo no. 13, Cittadini Sammarinesi
per l'istituzione della “Giornata Mondiale Contro I'AIDS” da celebrarsi il 1°dicembre di ogni anno,
Aregno del 5 ottobre 2008, Agli Eccellentissimi Capitani Reggenti della Repubblica di San Marino,
available at:
http://www.consigliograndeegenerale.sm/new/index.php3?trwidth=69%25&tlwidth=30%25&page_r
ight=%2Fproposte_di_legge%?2Fvis_proposte.php3&page

Seduta Consigliare del 04.03.2009, esaminata Istanza d’Arengo no. 12, Cittadini Sammarinesi
affinché venga introdotta, in tutte le scuole sammarinesi di ogni ordine e grado, una strategia anti
bullismo tramite percorsi didattici ad integrazione delle materie gia esistenti e I'introduzione di un
consulente scolastico qualificato, Arengo del 5 ottobre 2008, Agli Eccellentissimi Capitani
Reggenti della Repubblica di San Marino, available at:
http://www.consigliograndeegenerale.sm/new/index.php3?trwidth=69%25&tlwidth=30%25&page_r
ight=%2Fproposte_di_legge%2Fvis_proposte.php3&page

Decreto Consiliare 28 gennaio 2010, no. 32, Ratifica della Convenzione Internazionale contro il Doping
nello Sport e dei relative allegati, available at at http://www.consigliograndeegenerale.sm
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1.
A SUMMARY AND ANALYSIS OF THE OVERALL
SITUATION OF LGBT PERSONS
LIVING IN SAN MARINO

On the grounds of the contents of both the Statllteges Statuae Reipublicae Sancti
Marini" that came into force in 1600 and the Laws thdbrme such Statutes, so called
Reformationes that up to few decades ago represented theewrdiburce for excellence of the
Sammarinese legal system - the historical legacasf Marino legislation is characterised by
silence rather than negation or repression of hemadity.

The Republic of San Marino has relevant nationaklghat mention sexual orientation as
one of the grounds of discrimination. Therefore, 8tate gives the instruments, of legislative and
technical nature, against the discriminations tale¢ place and so that conditions for the concrete
realization of the principle of equality take plabg mechanisms of very low cost but not always
of easy accessibility for the victim of discrimiaat.

Same-sex relations, as well as same-sex partnergmain invisible to state regulation.
In fact, San Marino has not levelled up the sameeseiples to cohabitanteaore uxorionor to
married couples. Same-sex couples have not aaces®ption.

Official datum on territorial base testify the abse of facts on discrimination for sexual
orientation and gender identity reasons in San mdarin this sense, the “Bollettino statistica”
(statistics report) published quarterly by tkdfice of Economic Programming Center on
Elaboration of Datum and Statistiasf the Republic of San Marino, on the specific ftlea
“justice” does not report Cases Laws on the grooindiscriminations for sexual orientation or
gender identity, nor pending suits appear or netengt come before the Court (that monthly the
Gendarmeria of San Marino communicates to the matictatistical office). Equally, the
Sammarinese Criminal Jurisprudefiée containing sentences from 1964 to 1990, does not
mention any case of discrimination on the grounfissexual orientation. Interviews with

Gendarmeria and stakeholders of Sammari@samission for the Equal Opportunitiesnfirm

44 |stituto Giuridico Sammarinese, 1999.
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the absence of cases of intolerance up to therdsg. The same sources attest no verification
of these blameworthy facts of harassment and Imgllyat school. As regards the labour
environment, the Labo€onfederationsof San Marino, interviewed for this report, havet n
reported formal cases of dismissal of LGBT perdogiag forced to leave their work concealing
justification of sexual orientation.

These quantitative datum are extremely concisavimgevidence of the lack in the San
Marino legal system of discrimination on the grosiraf sexual orientation or gender identity
against LGBT persons, homophobia, transphobia afigitg at school. They show the entity of
fenomenon but they are not able to explhiandin which measurg¢he rules guaranteeing the
equality defend the diversity, the uniqueness &edvalidity of each experience, included those
of LGBT persons. For this reason, qualitative asiglpesides quantitative investigation need.

Moving from these considerations it results inest#gp an exploration of the acceptances
and attitudes towards LGBT persons, i.e. it need®t¢ognize the opinion and the behaviour of
single individuals and the civil society towards BGpersons. Objective datum summarizing the
attitudes of adults of San Marino towards LGBT pess do not exist. But there is an
investigation on perception of Sammarinesi teerrsagignalling that little less of half of them
considers “enough/very heavy” to have homosexuatioas.

The Association LGBT of San Marino explains thatesexuals is not an autonomous
reality for many people. For this reason — suchoBidion specifies - LGBT persons made
themselves invisible in the Sammarinese sociestrasegy of survival. Certainty, as in the whole
small communities also in San Marino the gossipfisn spread, with the consequence that the
most normal of the liberties, to quietly live hisflfown life, is often denied.

Afterwards, the same Association LGBT of San Marisomobilising for the legal
recognition of same-sex partnerships and againstopbobia and discrimination, including
speaking out against the influence of the CathGhairch in hampering a process of change on
these issues.

Besides, it must specify the absence of prohibstitnfreedom of reunion, assembly and
expression against LGBT issues, both from Statefeord influence of the Catholic Church.
However, any prohibition is made to the Associali®@BT of San Marino for the important rule
playing within both the LGBT community to increasieeir rights awareness and in the

Sammarinese society to increase the sensitivity@RT issues.
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The largely unavailable data concerning the qualgaaspects of live of the openess
LGBT does not permit to know the magnitude of thebpems that this group meets in their

everyday lives in San Marino.

36



2.
THE COLLECTION OF DATA

The material for this report is riferring to thetwa condition of San Marino’s
legislation concerning criminal law, rules of héa#fervice and school institution, of family
rights, of asylum, from which their review emerdbke strong sensibility of the Republic of
San Marino towards the delicate question of therohignation in all forms. The dispositions
cited in this report are available at the offigdé of theGreat and General Council

Then, it is here referring to the following relat&

e a study for the Sammarine€®mmission of the Equal Opportunigompiled by Dott.ssa
Elisa Beccari 4007), in collaboration with the Sammarinese Juriditadtitute of the
University of the Republic of San Marino. It is tudy on anti-discriminatory rules in
force in San Marino compared with those of theeyst of European Countries, in order
to remark some inefficiencies;

* report edited by N. De Luigi, C. Perillo, N. Sargato, P. ZurlaZoo9 involving a sample
of secondary schools’ students of San Marino, depto investigate on perceptions and

representations of youths concerning differencgeoider.

Also, for this report the following sources havebeollected:
» the Association LGBT of San Marino, to investigae tgeneral issues of which the
association is spokesman;
» press on the dailies of San Marino: they are naba@ed@ribuna Sammarines&an Marino
Oggi, L’'Informazione These sources give the LGBT representations é&sspr
» data collected through interviews held in San Mawith various stakeholders:
- Dott. Cinzia Cesarini, Director UOCU(Gita Operativa Comples$aNursing Home

Service of San Marino;
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Ing. Giorgio Chiaruzzi, first President from 20@8dummer 2009 of public organization
Forum Del Giovanl. He has talking about past arguments faced byrfratei Giovani in
Sammarinese educational system;

Managing Committee dforum DEl GIOVANI;

Dott. Damiano Gennari, Responsible of tBentro Salute BorgoHe has explained the
health services;

Prof. Maurizio Gobbi, teacher of history, of phidgdy and of Sammarinese history. He
has mentioned the content of San Marino Statutesmatter of “child rape” and
“nefarious crime of sodomy”;

Dott.ssa Maria Domenica Michelotti, Member of th&uthority for the Equal
Opportunities Executive of the School of Infancy. She has ptediinformation on the
activity of the National Equal Bodgnd indications on the school environment of San
Marino;

Avv. Antonella Mularoni, Judge of the European Qdor the Human Rights for seven
years from November®] 2001 to October 3% 2007; actually, Secretary of State for the
Foreign Affairs;

Dott. Susy Serra, Coordinator of t®mmission for the Equal Opportuniti@afancy-
school Headmaster;

Mr. Michele Pazzini, Secretary-General of the Asstien LGBT of San Marino;

Dott.ssa Alessandra Renzi, Officer of Secretariédtate for the Tourism, the Sport, the
Economic Programming and the Relations with theallgroduction office (A.A.S.P.).
She has mentioned information on Sammarinese sport;

Dott. Alessandro Rossi, follower of Cultural Co-ogteve “Il Macello”; past Captain
Regent; currently co-ordinator of the “Sinistra tani party. He talked about the
movement brought to the abrogationfat. 274 of Sammarinese Criminal Code that was
condemning thacts of lustommitted in public spaces;

Avv. Alvaro Selva, Professional; Member of the Saammese Government in ‘80/'90
years;

Dott.ssa Antonella Sorcinelli, Administrative Ditec of the public health institution

(1.S.S.). She has speaked about health argument;
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- Dott.ssa Luana Stacchini, Director UOGQnfta Operativa Comples$ainor Service of
San Marino;

- the Gendarmeria of San Marino, Office of Precawigrof First Aid Services;

e in order to tackle the Sammarinese situation witferhational and Italian reality about
homophobia and discrimination on the grounds ofuakorientation, the following
reports have been considered:

- the sociological Italian report, March 2009, rgzdt out byCOWI (Danish Institute for Human

Rights;

- theFRA (European Union Agency for Fundamental Rightsg) analysis concerning European

Countries situation.
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3.
KEY FINDINGS CONCERNING LGBT PEOPLE LIVING
IN THE REPUBLIC OF SAN MARINO

Recently, the Republic of San Marino has co-spatstmgether with sixty-five Countries
a strong declaration heard Brecember 18, 2008,by theUnited Nations General Assempliig
order to call for the global decriminalization obrhosexuality and condemns human rights
violations based on sexual orientation or gendemtity*.

However, the Republic of San Marino made itselfsmouous during its Presidency at
the Ministers Committee of the Council of Europe fbe six-month period of November
2006/May 2007, by calling every Member States ef @ouncil to adopt the necessary measures
to carry out theReccomendation (2002) 8ated 30 April 2002, of thEommittee of Ministef§
on matter of violence against women and of genideorder to give concrete realization to the
objects pursued by the Recommendation, the Repuobl#an Marino makes active a working
group, presided by Dott. Patrizia Busignani resgmdesfor the campaign, that has created the
report entitled On the actual situation of the Sammarinese law ioterce against women and
lines of interventions for repression and protegtif victimg®’. It is a comparative examination
between the legal system of San Marino and thabttbér European Countries. The wants
highlighted by the report on the actual situatiérihe Republic of San Marino on the matter of
discrimination have been overcome with the formatabf rulen. 66/2008on matter of racial,
ethnical, religious and sexual discrimination, &aav n. 97/2008n “Prevention and Repression
of violence against women and of gend@gtt{ dispositions will be properly faced at §)3.3

In this context of juridical instruments adoptednr the Republic to combat
discrimination, the Juridical Studies Departmenttloé University of the Republic of San
Marino welcomes the specific request dated July@Z608m the international consultancy firm
COWI aris and theDanish Institute for Human Right®IHR) to prepare a comprehensive

45 Cit. at official site of United Nations.
46 Available at official site of Council of Europe.
47 Cit. Beccari E., 2007, p. 5.
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study on homophobia and discrimination on the gdsuof sexual orientation. The present
report come into a wider comparative study coveatigcuropean Union Member States on
the situation regarding homophobia and sexual idnscation asked from the European
Parliament.

The analysis of this report follows the EU’s solggal interdisciplinary methodology
and it is based on the key findings provided byEbeopean Union Agency for Fundamental
Rights (FRA) as suitable to summarize the experience of LGB@pt®. The specific areas
examined are the following: attitudes towards LG@Bdrsons, hate crime and hate speech,
freedom of assembly, labour market, education,theatligious institution, sports, media,
asylum, multiple discrimination, transphobia andcdmination on the grounds of gender
identity and gender expression.

Such information looks at the legal and the sogiolal aspects of LGBTLEsbians,
Gays, Bisexuals and Transsexyafseople living in San Marino and it is drawn from
legislatives rules, interrogations, questionnaires,order to investigate all the juridical
measures of protection adopted by the regular haél@ights, mostly of protection of the
rights by LGBT persons, to compare with the comensive social analysis.

The present document has mere descriptive natwteitadoes not substitute, nor
itintegrate, at any interpretative title, the caonge of variables examined. The cognitive
investigation allows to individualize the criticéhctors, it suggest current human rights
problems, it may contribute to increase the rightsareness for LGBT issues, in order to

guarantee the exactly fulfilment of the principleeguality, of non-discrimination and equal

48 On summer 2007, theuropean Parliamenbas discussed the need fobiaective covering all the grounds of discrimination
listed inArt. 13 of EC Treatynd every sector contained to fRacial Equality Directive 2000/43/E@n racial discrimination
(education, social security, healthcare and adwegeods and services). Therefore, Ehgopean Parliamenwvith the aim of
assisting theCommittee on Civil Liberties, Justice and Home itdfaf the European Parliame€NS asked the newly
established-undamental Rights Agen¢yRA) to develop a comprehensive, comparative reporeriog all European Union
Member States on the situation regarding homophaéasexual orientation discrimination. In respornise Agency carried
out a legal and social research project during 28@¥ 2008 to evidence for actions needed in oaeedpect, protect and
promote the fundamental rights of LGBT persons sxithe EU. The comparative legal analysis was bese2l7 national
legal studies covering all EU Member States draftedhe basis of detailed guidelines provided le/RRAto compare with
the comprehensive social analysis. TFRA (2009b, p. 3) believes to combat fundamental sighiblations effectively
requires first of all a firm political commitmenb tthe principles of equal treatment and non-disicréation, against
homophobia, against LGBT and transgendered perSatandly, it requires good knowledge of the sitiiabased on robust
data guiding the development of evidence basectipsliand actionThe develop data collection mechanisms, promote
research and actively encourage LGBT people to domeard and lodge complaints on incidents of diearation. It is in
this context that also the University of San Marinas received the request to draw up a report coimgethe living
condition of LGBT persons of this Country.
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opportunities. But the duty to formulate programd aorms, to traslated concretely corrective
measures, is beyond the assignments of the urtiyarstitute and of its research work.

As the protection of certain rights is offered unttee safeguard of the Sammarinese
consitutional system, this analysis can not legpartafrom a brief mention of the sound
foundations on which are based the tradition of Banno and its legal systera £.9). It is by
the virtue of these foundations that the protectdrthe civil and political freedoms are
constant into the San Marino’s history.

3.1
THE PRINCIPLE OF EQUALITY
GUARANTEED BY THE SAMMARINESE LEGAL SYSTEM.

The Republic of San Marino has peculiar featurbst tare proper of a strongly
homogeneous community tied to its past politicaistdutional traditions.

The legal system of the Republic of San Marinenarked for not possessing a formal
constitution; it has documents and laws of matgriabnstitutional nature. San Marino is a
system in which the consuetudes, the tardy-Medi&tatute and the laws promulgated by the
Great and General Counci{four Parliament) are in force together with then@won Law
(subsidiary and integrative source). The soldbatlaration of the Right§Law n. 59/1974as
amended byLaw n. 36/200p has particular relief and, in the system of sesrof rights, it
hierarchically covers the super-ordered positioth&ordinary law proper of strict consitutions.

Art. 1 of the Sammarined@eclaration of the Rightsstablishes thatTde Republic of San
Marino recognises, as an integral part of its owystem, the norms of International law
generally recognised and conforms to them its actd conduct. It complies with the norms
contained in the International declarations on humahts and fundamental freedorft®.1). It
reconfirms the right of political asylum. It repatits war as an instrument to resolve conflicts
between States and it conforms, in Internationaioac to the principles ratified in the United
Nations Charter(co. 2). Sammarinese law recognises, guarantees and enftiheegghts and
fundamental freedoms enunciated by the Europearvéwion for the Protection of Human

Rights and Fundamental Freedofe®. 3).International agreements protecting the human isght
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and freedoms, officially agreed to and execute@yait in cases of conflict with internal laws
(co. 4)».

Essentially, the deeds on which the relations an&tates on matters of the protection of
human rights are based and on which the variougsst&an Marino also, must address their
domestic political and social activity are the doling:

* two Pacts of theUnited Nations Organisationthe d¢nternational Pact on civil and
political Rights> and the kternational Pact on economic, social and cultuRights,
adopted in New York by th&eneral Assemblypf ONU on 16 December 1966, in
conformity to thelUniversal Declaration of the Human Right®th documents have been
ratified by San Marino witlDecree n. 109/1985

» the <&uropean Convention for the Protection of Human h&gand Fundamental
Freedoms (CEDU), elaborated by the Council of Europe that entenéd force on 3
September 1953, ratified by San Marino witbcree n. 22/1989
The International law named b&rt. 1, co. 1 of the Declaration of the Rightss

commonly defined like that right formed spontandpus the grounds of consuetudinary rules
practised, with time, by the Community of Statestlir relation¥’. As it happens in the
domestic legal system, the rules of Internatioaal must be identified in concrete terms in those
requirements and needs that are widespread inntieenational conscient® The rules of
International right generally recognised and therimational declarations on the matter of human
rights and individual freedoms are engaged aut@alstiby the legal system of San Marifho

Co. 2 of the aforesaidArt. 1 recognises the institute of asylum as an instranoén
protection of human rights. Through this disposifi®an Marino has proved its International
obligations in favour of the rights, mostly for there weaks. HoweverArt. 1 becomes part of
the Sammarinese tradition in granting hospitalitgl @rotection, of which it has always shown
generosity, also at cost of serious risks jeopargiits political existenc?.

The International declarations and conventions lo@ matter of human rights and

freedoms mentioned bgo. 1and 3 of Art. 1 of the Declaration of the Rightsonstituteover-

49 Cit. L. Lonfernini, 2006, p. 250.

S0 Cit. L. Lonfernini, 20086, pp. 250-251.

®1 The adjustment is a fact that can be pointed aptieal to concrete case by Judge; by@reat and General Coundihat, with
law, must conform the domestic rule to the Intaora! one, or, in case of doubt or uncertainty theyCollege Guarantor
opportunely made active. Cit. L. Lonfernini, 2006253.

52 Cit. L. Lonfernini, 2006, pp 254-258.
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orderedrule to the legal system of San Marino, i.e. thegome not a programmatic obligation
but a behaviour kept with the automatic adjustnoémiomestic rules.

Unlike the principles and norms generally recoghisé International right and of the
fundamental rights and freedoms enunciated byEilm@pean Conventiofor the Protection of
Human Rights and Fundamental Freedorfae which the SammarinesBeclaration of the
Rightsprovides the automatic adaptation, the Internatiagreements on the matter of protection
of human freedoms and right&r{. 1, co. 4 become binding if the State has approved them by
adhesion to the convention. In this case mentidnedo. 4 of Art. 1 of the Declaration of the
Rights the adhesion is a faculty, not a duty. It meamst tcontents of each International
agreement officially agreed to and executed by Marino has direct legal force in the national
legal system: it is the source of inspiration inm@stic Case-Law for the Internal Authorities in
the practical implementation and promotion of rgglaind it makes for interpretation in an
evolutive sense of the National juridical valuessdxd on a community of values.

The adhesion to the Convention and, even thoughmbgiate way, to those of the
Universal Declaration in virtue of the citedlt. 1, co. 4 of the Sammarinese solerhaw n.
59/1974 determines the prevalence of the super-naticalakg that cannot be disregarded on the
domestic sources of rights in hypotheses of contras

This premises, it is comprehensible that eclaration of the Right®f San Marino
leagues the little Republic to the Internationadteyn of United Nations and to the European
system, i.e. to the dominant juridical culture ategkin the International community, within the
elaborations of the continental common law, thaisitreflected today in the Constitutional
European Common Law amended on human righs byitspjudence of the European Court, as
well as, symbolically, drawn by the European Un@marter on fundamental rights, including its
Art. 21 on sexual orientation as a form of forbidden disaratior?”. It is opportune to underline
that the signature to tHeuropean Convention of the Human Righés represented a stimulus to
improve the Sammarinese legal system in ordergarasetter fufiiment of human rights and to
support the principle ofle jure pre-eminence, of parliamentary democracy and éspact of
human rights, in any case broadly protected anogrased by the tradition of the Repubfic

53 Cit. L. Lonfernini, 20086, pp. 254-255.
%4 G. Guidi, pp. 17-71, 2004.
5 Cit. Selva A., 1990.
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However, it is different the recognition thart. 1 of the Declaration of the Rights
performs towards the norms introduced in executiothe European Conventionompared with
the norms introduced in execution of otheternational Agreementsihile the Pacts do not
provide for a system of jurisdictional guaranteee(gually, their verified non-observance can
also bring resolutions of military character towsarthe State become default), the European
Convention has founded a permanent CourtEin®pean Court of Human Right® which it is
due to settle the controversies borne on the tinéiaof the single individual against his/her own
State for violation of fundamental rights and freed guaranteed by the same Convention.
Therefore, it realises a double guarantee forridavidual that holds to be injured inside the State
of a right enacted by International norms in thentlke of individual rights: a national procedure
provided by the domestic legal system and an eatgorocedure provided by the European
Convention. Also San Marino is present in the EaeopCourt of Human Rights with its own
judge.

The rights of the European conventional text camogr the private sphere of citizens
(Art. 9, Freedom of opinion, of conscience and rehgArt. 10, Freedom of expression; Art. 11,
Freedom of reunion and associatjoare mentioned in the Sammarind3eclaration of the
Rights In fact, Art. 5 of Law n. 59/1974contains the solemn declaration that human righgs
inviolable (the right to life, to name, to citizémg, the so called right afcolatq that is the right
to have a residence) and it specifies their coatenthe articles that follow itArt. 4, Co. 1
mentions sex as one of the grounds of discriminatio

With theDeclaration of the Righidor the first time San Marino has expressly retsgd
a series of subjective situations of right in &.t&ome of them are constants in the history of San
Marino, like individual civil and political liberéis, freedom of domicile, abode and expatriation,
reunion and association, demonstration of beliefgscience and cultA(t. 6, co. )} and are
considered as natural and absolute because thagreeent in personality. Instead, the typical
rights of welfare state have the character of rigyé&br example the right of gratuitous and free
study @Art. 6, co. 2 and the right of social welfaréit. 9, co. 2 guaranteed indiscriminately to
everybody, without regarding personal conditionggender. The State offers fit structures and
means for concretely giving such rights. The rightentioned by these dispositions are
extensively interpreted as regarding “positive @i’ that State has to adopt for assuring the

respect of these rights, by elimination of obstacknd coercions obstructing the free
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development of personalfy In this sense, the Declaration has not prohibit differentiated
treatment justified, at the contrary, because theakty guarantees the protection of diversities
which identities ask for equal respect, that is Imonore than tolerance. It is the particular case of
sexual differences.

Art. 4 of theDeclaration of the Rightproclaims the prohibition of discrimination on the
ground of sex, so as personal, economic, politasad religion conditions, for the sake to
guarantee equality in front of the law, of admittario public offices and to the elective offices,
of social dignity, rights and freedoms, effectivesng of citizens to the economic and social life
of the Country’.

The Sammarinese legal system regulated by theisup@w n 59/1974 as amended by
Law n. 36/2002 has the Statutes, too — so calleshes Statuae Reipublicae Sancti Marni
covering the period between Xllc. and Xlllc.; amat fvarious parts they are still preserving
juridical value in acts of ordinary legislationdathey have a materially constitutional nature.
These Statutes edited in the seventeenth centilng last collection of the statutory legislation of
San Marino — mention “child rape” and the “nefagatrime of sodomy” (Rubric LXXIV of the
Book 111)*®, Besides, the Sammarinese criminal sources resamts of “incest”, i.e. relationship
between persons related by blood, among the testarfi “ordinary transgressiot” And in this
country where everybody, noble and plebeians, aot poor, have always shown the same
sensibility on sexual honour, the same-sex relataswell as homophobia remained invisible to
State regulation. As to say that in San Marinoisiseie did not exist: all men were virile and all
women were feminine.

A considerable detail is the call to the statutarg of the Rubric LXII, Book I, to the

Christian recognition of an equal dignity among®&ex

%6 A. Mularoni, 2006, pp.385, 386.

57 Art. 4 of theDeclaration of the Rightgroclaims: Everybody is equal in front of the law, withouttitistion of sex, of
individual economic social politic and religiousraitions(co. 1).All citizens have the right to access to publiécef and to
be elective, accordingly to formalities establishydLaw (co. 2). The Republic guarantees equal social dignity andaéq
protection of the rights and freedoms. It promaterditions for the effective participations of ttizens to the economic
and social life of the Countifgo. 3).

%8| eges Statutae Reipublicae Sancti MartMDCCCXCV, p. 176.

59 A. Palombarini, 1997.

®0 Rubric LXI of Book | of theLeges Statutaacts: “ On interpretation oftatutesand Reformations. Since the

Statutes do not involve in any way interpretatiamg from words of them sometime quarrels rise, stabdéish, and

we order, that every time a law or a Reformatioras in a masculine genus it has to be meant alsoféeminine

one, provided the contents of Statute agrees tmfieensex, and if it speaks in plural sense it ttabe meant also in
singular one, eté.(Leges Statutae Reipublicae Sancti Marini, MDCQDX pp. 68-69). Obviously, means of the
statement is different than the present-day: tmeirfime identity presents itself for centuries tighanchored to
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On the grounds of the statutory texts, Sammarihegal system has never known the
inequality among its members in front of the fAwin fact, by the statutory terms dura
regalia®®, contained on § 4 and 5 of the Rubric Ill of Bdak the Leges Statutaehat identifies
the princepsin the sovereign people, it comes down #h&tus civitatis(citizenship) does not
place individuals of San Marino in condition of gadis. In the Sammarinese legal system, the
status civitatishas not beginning on July 14th, 1789, but it isrenancient than the date of
beginning of the French Revolution. Its origins édaw be searched in the statutory terms
characterizing the Republic of an history and ducalof its own, though circumscribed at local
ambif?. Besides, the principle of the unit of juridicalbgect is already a constitutional datum for
centuries, recognised and celebrated as a bodhedRepublic and it is esteemed ppetua
libertas®. From theiura regalia, proclaimed by Statute, they come down, for carstnd
continuous evolution, all the attributes of the eamignty of the Republic which, as the paragraph
of Art. 2 of theDeclaration of the Rightproclaims, ft resides in the people, that exercises it in
the statutory forms of the representative democracy

Beside the Statute as a source of right, San Mdrasomantained thas comunethat is
the right practised by all of the continental Eweap States before making the codices. Professor
Vittorio Scialoja (926) wrote as follow, judge of San Marino alreadyhé ius comune in force
in San Marino is not the Roman Law nor the elaborabf Giustiniano but it is that right came
forming and developing on the grounds of the Robream, the Canon Law and the Consuetudes
of the most civil States of European continent padicularly of Italy. It must be sought in
writings of the most authoritative jurisconsultsdam decisions of the most renowned Cdurts
Art. 3-bis of the solemn Declaration calls thes comunes subsidiary and integrative source, not

residual nor secondary, that ends up by being tbst important and meaningful source of the

matrimony and family. Only in the recent times,qisely in 1973, the first purposeful law is enactedthe matter

of equal rights for the Sammarinese woman. Onlthia date it is recognised to woman the possibtlityassume

offices and public jobs au pair of man, the posigjttio be elected in Parliament and to alienaté tmoblige freely
the non-dotal goodd.&w n. 29/1978 Later, this equality is sanctioned by the cdanstinal rule of the Sammarinese
legal system dated 19744w n. 59, that solemnly confirms the moral and juridicgluality of woman. The moral
and juridical equality of spose will find definivrecognition in 1986, with law on reform of themiéy rights.

Before these moral and juridical recognitions, tmadition of woman was equal to minor, consideregally

incapable. This justified a legal system of perpkprotection of woman. Cit. M. Ugolini, 2005, @.3

61p. G. Peruzzi, 1998, pp. 112-117.

62 See P. G. Peruzzi (1998, p. 16, note n. 8) fecanstruction of the question on regal rights mititermediate doctrine, which
solds the formulae of the past — those containettiénStatutes in force — with the assertions mecently by doctrine on
theme of independence and sovereignity.

63 Cit. M. Ugolini, 2005, p. 26.

84 Cfr. G. Carducci, 1966, pp. 357-388. Cit. P. G'LPgi, 1998.
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Sammarinese legal system. When law or local condastdo not regulate the law suit matter,
the judge must appeal to thes comungas subsidiary but very broad source, therefois it
becoming the framework of the Sammarinese systdms. i not the place to go deep into such
definition. What it must be in relief is the recalade by Scialojai626) to the elaboration of law
of the “more civil States of European continenthefefore, in the Sammarinese legal system the
jus comunegives to judge a complex of general principlestenoretative canons and
methodological criteria of which jurisprudence dwaiself to evolutively interpret the positive
law, that isius proprium and to provide tacasus omiss3 This communicatioand inter-
exchange of juridical solutions among the mostlciate of the European continent has
determined the opening and justified the permdgbiif the Sammarinese legal system to
acknowledge the historically succeeding evolutitenslus, particularly on the matter of
protection of human rights. Trought the discerrimfuience exercised on the development of the
Sammarinese legal system joag comune- its recall to the common conscience - San Marino
draws to the historical Sammarinese consciencetauits tradition of libert§®, that is to those
relations between sovereign power and its citizdinerefore, San Marino can testify to have
maintained alive the juridical memory of a cultuhat has done great the European juridical
culturé’, based on general principles of liberty, equadity democracy, already immanent in the
Sammarinese legal system.

And it is exatly this jurisprudencial nature thateg peculiarity to the Sammarinese legal
system. Neverthless, today it results reasonakdéfiton that changes of the last years introduced
by the special legislation in almost all sectorsight and of civil procedure, and therefore in the
freedoms discipline too, make primarily applies special legislation, even being fundamental
for the Sammarinese jurist operator the referemcehé jurisprudence and to the juridical
doctrine. This shift has been produced by the rafekiternational Law too, that Republic of San
Marino makes working in the National Sammarines#esy, in accordance withrt. 1 of Law n.
59/19740f the Declaration of the Rightsbut also by itsArt. 16 inherent in the judgement of

® This legal system is not of lacunae to integratedzourse to other legal systems, but it is ofc#es omitted. This means that
the Sammarinese legal system must be always coedid®nstitutionally as complete and consequeritlis iwith the
application of the general principle of “heter-igitation” that wants of system are resolved necégshrough consolidation
and generalization of the discipline already corgdiin the legal system. The continuity of the fameéntal institutions of the
State and of its life has a constitutional impoc@iand it is guaranteed as fundamental principlth@fSammarinese legal
system by the proem afiw n. 59/1974on Declaration of the Rights of citizens. CitGPPeruzzi, 1998.

% Carlo Arturo Jemolo, Sentence 15 July 1953; citS@lva, 1990, p. 44.

67 Cit. A. Selva, 1990, pp. 42-46.
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constitutionality of the rules related to the canidy to fundamental principles of the legal
system. And this, we repeat it, strengthens th&eption of individual rights by San Marino.

Inside of the Sammarinese legal system variouslkgie texts enunciate the prohibition
of discrimination on the grounds, among the otleasons, of sexual orientation. S@w n.
60/19800n reform of the school system, to Ast. 1 provides that ih the schoollinstitution]
distinctions of race, of sex, of language, of iielng of political opinions are not admitted
Likewise, the same prohibition is enactedlaw n. 133/1991as amended byaw n. 32/1997
on the matter of sporting activity.

The prohibition of sexual discrimination is als@yided by some legislative texts for the
medical-sanitary sector. In fact, it is presentha Statute of the SammarineSeoce Rossa
functioning as medical aid - approved wibecree n. 55/1973The same prohibition is
recognised with the Statute enclosedexree n. 20/1996oncerning the Order of Surgeons and
Odontologists Independent professionals, besidad wie Statute enclosed tDecree n.
101/1999%n the Order of Psychologists. These rules on caégdanitary matter conform with the
principles of World Health Organizatiof\WWHO; OrganizzazioneMondiale della SanitaOMS)
that deals with social determinants of the inediesliof gender from years. Withecreen.
61/1987 and Decreen. 85/1998San Marino adheres to the deed of partnershigh@WHO
sanctioning the principle of health as a fundamerght of equality.

It is right and proper to signal that th&tarter of the rights and the duties of sick pefson
of Law n. 43/1989does not contain dispositions on the matter ofaty limiting itself to
enunciate the rights and duties of the patientlitiwveach citizen is a regular holder.

Law n. 44/19970n the penitentiary system imposes a treatmembpstd to absolute
impartiality, without discrimination on the grounad nationality, race, economic and social
conditions, political opinions and religious betief

It is recent the integration of the Sammarinesen@al Code provided byaw n.
66/2008 to prevent and to repress behaviours of discation for reasons of hate or violence,
for racial, ethnic, national, religious or sexualieatation reasons. In force of the same
disposition, the above mentioned forms of discration costitute aggravating circumstances of
crimes, prosecutable by the judicial office. In ewdo guarantee a more effective level of
protection supporting victims of discriminatidraw n. 97/2008&n the matter of “prevention and

repression of violence against women and of genclanfers to the specific national Equal Body
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calledAuthority for the Equal Opportunitiethe power to start a procedure supporting victains
physical or moral violence and discrimination, giyian informative service and to brace thém (
3.3. Through such legislative interventions 66/2008andn. 98/2008 San Marino deals with
gender differences and gives protection to thetitles, realising a full and effective protection
of the persons so-called different. The same ietgiens allow to line up the Republic to the
majority of the European States, which are alreaglyipped for the time of a suitable repressive
apparatus on the matter of sexual orientationciseti by the Directives of thEuropean Union
and of theCouncil of Europe

Law n. 121/2004has abrogated thért. 274 of the Sammarinese Criminal Code
concerning penal condemnation acts of lust the facts committed in a public place among
same-sex persons.

In employment ambit, witlDecree n. 133/1988he Republic of San Marino has ratified
the Convention of thénternational Labour OrganisatiorfOrganizzaziondnternazionale del
Lavorg, OIL) n. 111of 1958, in that making the struggle against discriminatid gender one of
the central points of its activity, it prohibs eyeform of discrimination on the matter of
employment and profession. Witlaw n. 68/1989the Administrative Court has been founded,
with the assignment to exercise the jurisdictiopidtection of legitimate interest towards the
Public Administration also on the matter of workimdations involving public institutions.

Today, San Marino is also present in Deganisation for Security and Co-operation in
Europe (Organizzazionger la Sicurezza e per la Cooperazione in Eurdp@CE) that is very
busy in the elimination of each form of discrimiioatand in the promotion of respect, too.

Substantially, by these dispositions San Marino d&tablished specific actions to fight
various spheres of discrimination, such as the sacde jobs for employees and the self-
employed, education, social protection (includinglfare and sanitary assistance), social
services, access to goods and services and thpgtysdudicial and/or administrative procedures
settled to strengthen the principle of non-discniation, and the rights of legal and social
assistance to victims, are the tools of legal mtaia recognised to victim of discriminatios (
3.1.1-33

Law n. 49/1986has permanently sanctioned the principle of manal juridical parity of
consorts between man and woman. The norm of tmeiral code that punished adultery has
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been repealed. The equality of consorts finds neitog not only during a marriage but also
during separation and after the dissolution oratéms of the civil effects of marriaffe

With Law n. 114/2000and subsequently withhaw n. 84/2004 the Sammarinese
citizenship of a child born to a Sammarinese moitheecognised. So there is sanctioned equality
between man and woman also on the matter of cgfapn

Therefore, in considering the above mentioned ahyos founding the expression of the
Sammarinese legal system, it is possible to afis@riadaptation of rules to the concrete interests
of single individual must be measured and compavéd the logics subtended to different
systems, both ascribed to a juridical culture mgreumscribed, which is that domestic legal
system, and ascribed to a wider culture, which gévgoes through the right over national
bordef®. This is the juridical context in which they litegether the inhabitants of this Country
that it has always been respectful of other pesptientities, but at the same time very proud of
its own.

Recently, the Mount Titano, historical subject, fsjuired also the title of Universal
Patrimony of the Humanity frornesco(United Nations Educational, Scientific and Cultural
Organisation).

3.1.1 - INSTRUMENTS AGAINST VIOLATION OF FUNDAMENTA L RIGHTS

Evidently, it is not enough to proclaim the formmadhts of an individual, to which the
norm is direct, and has not concrete possibilitguih the principles guaranteed by the State.

The following context highlights the actions allav® grant the effective exercise of the
constitutional principle of equal dignity and righéind equal treatment without distinctions of
individual condition, both by the activation of matal Bodies (theCollege Guarantorand the
Commission for the Equal Opportunifjesnd by appeal to thEuropean Courtto which San
Marino adheres. Instaed, the actions that the Saimesa legal system recognises to citizens for
the concrete protection of the principle of noredrsination for specific juridical spheres, will
be examined into their respective areas that foltothis report ffom § 3.2 to 3.1%

68 Cit. Selva A., 1990, pp. 42-46.
89 Cit. P.G. Peruzzi, 1998.
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Effective exercise of the constitutional right ofgeality: the «College Guarantor» and the
«Commission for the Equal Opportunities»

Law n. 4/198%as introduced the judgment of legitimacy of tleenms in respect to the
principles of the Sammarinese legal system mendidnetheDeclaration of Rights of Citizens
The judgment of legitimacy is put into effect bdtyh analysing the form and then it regards to the
act and to the procedure of putting it into foraed by analysing the substantial viewpoint and
therefore it regards to the contents of’acBuch mechanism of the constitutional guarantee
conducts to repeal the domestic rules opposeddsetiules of Conventions on the matter of
human rights, with affect to the pronunciation iégitimacy. As an exception and for exact
reasons, the legislator (tligreat and General Coungjlupon suggestion by the same organ in
charge of constitutional legitimacy also, can setinae limit to retrospective effect of the
pronunciation with reference to expectations, subjective right or to a legitimate interest, that
the rule declared illegitimate has made to rise.(7, Law n. 36/2002 In this case, the question
of constitutional legitimacy on the matter, for exae, of equality is conditioned from the
viewpoin of the organ of political address.

With Law n. 36/20020f amending ot.aw n. 59/1974n Declaration of the Righighe
judicial body properly qualified to decide on thenstitutional legitimacy of the rules is the
College Guarantor(Art. 16, of Law n. 59/197% to which it is guaranteed full autonomy,
independence and neutrality from other bodies @repe of the State.

If there is doubt that a norm is backward in legédcy in everything or partly, the
individual has the possibility to make the contodl constitutional legitimacy to the College
Guarantor activén an indirect or incidental wayThe incidental access to the College Guarantor
implies current trial in front of a civil, adminrstive or criminal judgement (the so-called judge
qua “from which” the question is boosted) and it mesolve the concrete case by applying a

law or an act that holds unconstitutiofial

0 Cit. L. Lonfernini, 2006, p. 197.

"1 The Judge of the proceedings in progresgug with justified ordinance is able not to admit tygpeal. The ordinance can not
be appealed. Anyhow, the individual has the polyikio reintroduce the appeal in the other degreegidgement or in
different proceedings. With the declaration of imeskibility the judgement takes again its coursecase the appeal is
pronounced as admissible, the proceedings are rsspeand the question of legitimacy is establisteedhe College
Guarantor. The decision of th€ollege Guarantorcan be of rejection or of acceptanéet( 14 of Law n. 55/2008 With the
sentence of acceptance, the College declares tstitetional illegitimacy of the legislative disptien and it can point out to
the legislator the other legislative dispositionsose illegitimacy derives as a result of the adbmtecision, in order to
amend provisions of its competence. With the see@f rejection, th€ollege Guarantodeclares the question groundless.
The sentences of the College are definitive: iniremidental way, the question can again be submitbederification of
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The most evident difficulty of the right of theiggn to raise the question of legitimacy in
an incidental way is in regards to the determimatbthe same question of legitimacy both from
the Judgea quo— it will be the Judgea quoto introduce the elements, normative and of facts,
that connote the trial within to which the questafrconstitutional legitimacy takes shape — and
from theCollege Guarantor that is, the question of legitimacy is condigdrfrom the result of
the constitutional judgement.

In order to verify the norm held suffering from igacy, the College has at its disposal
not only the written normative, but also the jurigfence and the doctrine developed in the
neighbouring Countries not only for reasons ofratteial nature but also for cultural, political,
economic and social formation.

Therefore, withArt. 16 of the Declaration of the RightsSan Marino has mostly made
visibile those principles that modern State constihs of advanced democracy have recognised
to their citizen&. In this search, on the matter of human rightdations based on sexual
orientation or gender identity, th€ollege Guarantormust consider the rights recognised at
International level to LGBT community, even if tBammarinese Constitution does not contain
the straight recall to the protection of sexua¢otation and gender identity charateristics.

The Sammarinese jurisprudence of the College Gtmrdrom 2003 to 2007 does not
record appeals inherent in the matter of sexuahtation or gender identity.

Further process of guarantee of the constitutioigdits on the legal equality of which
persons can avail themselves is that carried outhbyactivity of theCommission for Equal
Opportunities established byaw n. 26/2004 Among its competences and functions, it must
provide actions and strategies to assure the dwidical equality and the equal opportunities
among citizens, to boost to the competent bodiethabthey conform the legal system to the
principles of juridical equality and to express soltative opinions on bills as regards the respect
of the principle of equality. It may collect andrifg the statements of facts from individuals and
associations regarding the aspects of legal eguafil equal opportunitiesAit. 2, lett. §.
However, the Commission has the power to defendeaole interests as to the equal

opportunities in civil, criminal and administratigeits @Art. 2, lett. I): in this sense, it reinforces

constitutional legitimacy with different motivatisnProhibitions to the re-statement of the formemadt exist if the appeal
has been rejected with ordinance as not acceptal@dmissible. Cit. L. Lonfernini, 2006, pp. 2205.

2. Lonfernini, 20086, pp. 205-206.

"3 |stituto Giuridico Sammarinese, 2008.
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the protection of the principle of equality on digrand rights and the harm brought to the victim
involved in the trial will be considered damaging the interest regarding of the whole
community.

The Commission is appointed from tlaeat and General Councdt the beginning of
each legislature, with expiry at the end of the saagislature. The presence of tiemmission
for the Equal Opportunitiesvithin the government can promote diversity anfluance the

inclusion of LGBT persons.

Appeal to the «European Court of the Human Rights»

Consequently to the ratification from San Marindleg European Convention on Human
Rights and Fundamental Freedotfisllowing shortly called “Convention”) and the lsmequent
Protocols the principles of the SammarineBeclaration of the Rightgrows strength and they
have been further reconfirmed, both for their smglout and for their interpretation by the
European Court’s jurisprudence. Therefore, theetliason on human rights is tightly connected
with the development, extent and assertion of $@cid political sensibilities evolved inside the
single community and inside the International Comityu In conclusion, the human rights are
the ensemble of subjective rights subscribed ins@mions, in Laws or they are derived from a
traditionand from a continued practi¢é

The agreement from San Marino to tBaropean Conventiogives the right to every
Sammarinese citizen to appeal thaeropean Court of Human Rigifthe/she retains to undergo
lesions of rights protected by theuropean Conventioras, for example, to be victim of
discrimination on the grounds of sexual orienapenalised by thEuropean Convention

It is a mechanisms at International level to adwgy if domestic law cannot ensure the
individual freedoms. Subject to exhaustion of daimelegal remedies, every physical person,
non-government organization or privates’ group thelteving to be victim of a violation from a
State adherent to th@onventionand to the subsequeRtotocols>, can take legal proceeding to
theEuropean Court of Human Righfso -called “individual appealArt. 34 of theConventioi).

The appeal to th&uropean Court of Human Rigths very complex. The recurring

subject must not acquit serious formalities in oreavoid that he/she renounces to take legal

"4 L. Lonfernini, p. 93, 2006.
8 The Republic of San Marino has ratified thenventiorandProtocols nl, 2, 4, 6, {and 8, nevermore in force) dated 9 March
1989, withDecree n. 22/198%ndProtocols n. 12 13dated 18 March 2003 withecree n. 30/200@andDecree n. 31/20Q3
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proceeding to th&uropean Couff. But the admittance of request to tRaropean Courtis
conditioned to the possible examination and approf/éhe European Committedn addition,
the European Courbf the Human Rights not a body of “fourth appeal” next to the Na@d
Courts, but it is an International Court authorizetd decide on appeals having as object
exclusively violations of th€onventiorandProtocolsin force ratified by the State respondent in
judgment. Besides, th&uropean Courtcalls the governments concerned to take effective
measures to restore the status of those statedessng: that is the Court founds its activity on
“subsidiarity principle”, it means that the petiter must have lifted at domestic level the
complaint/complaints later on appeal to the CoattJeast complaining the substance of the
violation of the article/articles of th@onventioror Protocols”.

According toEuropean Court of Human Rightstill today sentences and decisions or
pending cases do not exist involving the Sammaeir&tate as respondent for reason of sexual

intolerance.

® The appeamay be compiled without defending counsel, it israpt from taxes, it can be written in one of the
official languages of the adherent States to thaev€ntion. The use of official language of the Cp@mglish or
French, becomes compulsory only when the decisfaeaeiving from the Court is intervened. It is piced the
benefit of legal aid if petitioner has not an admguincome. Such procedures conform with economdit cuick
logical of judgements and they are finalized toidvthat victim renounces to resort to Court.

" A. Mularoni, 2006, p. 358.

8 See official site of European Court of Human Réght
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3.2
ATTITUDES TOWARDS LGBT PERSONS

The attitudes towards LGBT persons are regardintpeosocial consideration and to the
opinion of acceptability on LGBT issues. This dirsem results from rules and norms menaging
the social life and, particularly, from the degofeacceptance of behaviors deep-seated in daily
reality. Possible forms of social sanctions giv#idilt to LGBT persons the access to their
rights.

No data are available about the acceptance aiadatt towards LGBT persons living in
the Republic of San Marino, nor concerning the ptanece of same-sex marriages or adoptions
allowed to homosexual couples.

According to the Association LGBT of San Marino,ntmsexuality is invisible to &ff.

The same Association regards this social exclua®being upheld by a religious cré®dand
by the ideological offensive from the Vatican aghihomosexuality - and by a contest focusing
on traditional family valués, confirming in this sense the forensic NGOs’ relgar

An inquiry carried out by the Sammarinese press1“Brrino Notizie” on March, !
2007, asked its readers about the opportunity aboghte a solution for the “cohabitations of
fact”, somehow proving about their attitudes toveadifferent kinds of family constellation. The
affirmative responses has been 56 per cent, negatisponses has been 30 per cent due to
observant Catholics keeping faith with the Churddgma and with the esplicit critical position
of Pontiff against homosexuality, the 6 per cerfteads to recognition of homosexual couples.
Substantially, it results that while civil marriageot religious) and cohabitation of fact between
heterosexual do not meet ethical difficulty of gdemce by the civil society, it surprises the
scarce consent (6%) with legalization of homosexaiples. This indicates the existence of a
strong resistance towards LGBT pedfile

A different inquiry investigated morality of teereag of San Marino aged 14-18. It was
submitted between December 2007 and January 20@%ample of 77,6 per cent of adolescent

9 Cit. newspapet’Informazione 2009b Cit. Bolognini, 2008, pp. 1-2.
8 Official site of Association LGBT of San Marino, p2

81 Cfr. Bolognini, 2008, pp. 1-2.

82 Cit. Beccari E., 2007, p. 20-21.
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students of San Marino frequenting secondary sshmolerritory and out of territory, by the
Secretariat of State for the Education, Cultureiversity and Young Policies, in collaboration
with the national Commission faNESCO, the Formation Department and the Communication
Department of the University of San Marino and sbentific-educational unit of Forli (Italy) of
the University of Bologn&. The theme investigated regarded the lack of balasf gender
relation (between man and woman) looking for opisi@nd choices of normative character of
youths of San Marino and by which they interpreé tbocial context and intervene in
relationship&’. Therefore, the assignment of this research issnaty the quantitative diffusion
of specific forms of abuses, nuisances and sexo@nces, esteeming for example number and
type of maltreatments verified among the Sammagiregadent population, on the contrary to
analyse the cultural deeply-rooted of stereotypgsesentations and social conventions towards
violence.

For this reason, the main theme of homosexualitg wéentionally placed among an
ample repertory of deviant and criminal behavidyrasking the respondents for an assessment
of their opinion on the seriousness on homosexuaiith inclusive values in interval from 1 to 5
(at all serious/very serious). The judgement spromgcceptability towards homosexuality has
shown a divided opinion of students: 45,9 per ceohsiders homosexual behaviour as
“enough/very serious”, 40,5 per cent holds it agt“at all serious/not very serious” and, among
these, 28 per cent does not consider homosexgdityman or lesbian woman) a great sin.

According to Mr. Michele Pazzini — he is the SeargtGeneral of LGBT Association of
San Marino - 28% is a good result referring to the backward grdt on sexual orientation in
which San Marino lives.. »®.

However, the investigation has shown that homod#eyusa considered as immoral from

little less than half of younger people of San MariFollowing this, only a minority does not

8 De Luigi N., Perillo C., Santangelo N., Wurla P02. Cit. newspapérinformazione 2009a.

84 De Luigi N., Perillo C., Santangelo N., Zurla P009, pp. 222-223.

8 The opinions demanded to respondents on sericsisofedeviant and criminal behaviours, deliberatidglusive of
homosexuality, in order to see if Sammarinese gpciensiders such condition as a crime or not, weeefollowing: to rape
a person, to go with prostitutes, to unplug tharmpeérson in a coma, to abort, to kill a personifiberest, to turn over a
pedestrian without staying to lend a help, to abdugerson to get a ransom, to falsify the sigmatdirparent on the book of
absences, to use heroin or cocaine, to kill a pefsopassion, not to report a person that we hseen to steal, to smoke
hashish and marijuana, to accelerate with medicihesdeath of an elderly suffering person that doasdesire to live
anymore, to prostitute oneself, not to report anfti committing a theft, not to return to cashier thore money received as
rest, to use tablets ecstasy, to take the bus withaying ticket, to have homosexual relationshtpspurchase clothes with
false brand. Cit. De Luigi N., Perillo C., Santalogd., Zurla P, 2009, p. 228.

8 See at official site of Association LGBT of Santita, pp. 10-11.
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consider homosexuality a great sin. Therefore,ighas the necessity, and auspice, that
educational school adopts all the suitable toolgyitee exact qualifications about diversity,
respect, sexual orientation, genus identity, steudgr civil rights, equal opportunities and
freedoms, etc. While sexual difference is referriagbiological difference between male and
female, gender diversity is referring to role stigibuilt that in a certain culture it is attribwutéo
man and to woman; and it is re-conveyed unchangau fjeneration to generation. Instead,
“equality” means mostly consciousness to be mentarite women and being au BairThis
concept of equality recalls explicitly the relatianth common life where everybody develops
his/her identity in the respect of biological, cu#il and social differences of other people.

A culture believing to the equality guarantees aefends uniqueness and validity of
every experience and it protects the right of eacghject to take word like person in the

relationships of community.

3.3
CRIMINAL LAW — HATE CRIME

This section addresses a number of dimensionsecelat hate crime and hate speech,
including the prevalence of physical assaults nadéigh by sexual orientation or gender identity
(distinguished from other kinds of hate crime mated by, for example, racism or anti-
Semitism), the character of the assaults and theepators, procedures for reporting incidents of
hate crime and police or other authorities’ methifmdgesponding to such reports and attacks on
LGBT venues.

In San Marino there are no reports on the extdraracter, perpetrators or victims of hate
crime. San Marino has no court cases identifyingdients of hate crime and/or hate speech
related to homophobic offences, nor phenomenatdd-nktionalism, xenophobia or racism, nor
attacks against LGBT venues. There are no actsitef $peech by public figures (such as police
authorities, teachers or religious at school).

According to an interview with representatives lo¢ two National Equal Bodies — the
Commission for the Equal Opportunitiesnd the Authority for the Equal Opportunities

unfortunately there is notice of violence, mosthneestic violence, involving men and woman;

87 Cit. L. Gobbi, 2009, pp. 2-4.
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anyway, there have not been cases of violence stgaBBT persons or reported experiences of
homophobic/transphobic violence within families.

An interview for this report with the Gendarmeriane Corp of the Order’s Forces of San
Marino — asserts that there have been no repomedplaints and/or cases with regards to
violence either verbally or psychically against LGBersons.

An interview with the Association LGBT of San Mawiconfirms these data.

Besides the actions mentionedsat.1.1that the Sammarinese legislator has dictated to
assure equal rights to each individual, the Sannddegal system takes directly into account in
its legislation whether or not hate crime, hate espeor violence, are committed with
homophobic intent (byaw n. 66/2008itled “Dispositions on racial, ethnic, religioasd sexual
discrimination”) or on the grounds of sexual oramn (by Law n. 97/2008regarding the
“Prevention and repression of violence against wonsnd of gender”). Furthermore,
homophobic intent and violence breaking sexual rijbeare aggravating circumstances,
prosecutableex officig that is prosecutable directly by the Judicial Warity without the
necessity of report by victim or another persore plosecutablex officioimproves the victims’
protection to the attempts of the offender to pudse (at least psychologically) so that they do
not sue report them or lead them to remission. & pesvisions place San Marino in line with the
most advanced international positiths

The citedLaw n. 97/2008is finalised to extend the protection against etwim of
physical and/or psychological violence and it représ an excellent result on civil, legal, cultural
and social ground® Trough Law n. 97/2008 San Marino combats discrimination against
women in all spheres (including marriage, partnersimd other family relations not necessarily
implying marriage relationship nor cohabitation), defends minor victim or witnesses of
violence and, at the same time, it extends theeption to multiple discrimination taking place

by violence on the grounds of sexual belongiag.(1). The notion ofviolenceappealed byaw

8 The actions addressed by those provisions placeMgaino in line with nine EU Member States: Belgium
Denmark, Spain, France, The Netherlands, Portiyahania, Sweden, a part of the United Kingdom,Ne@rthern
Ireland. The same provisions differ in four EU Memistates (Germany, Estonia, Ireland, Lithuaniagmetthe
criminal law contains provisions making it a crimiroffence to incite hatred, violence or discrintioa on the
grounds of sexual orientation, but the same lawsduo® consider homophobic intent as an aggravdtotpr in
common crime. While one EU Member State (Finlandjsiders homophobic intent an aggravating factor in
common crime, it has no provisions making it a damiah offence to incite hatred, violence or discration on the
ground of sexual orientation (cERA 2009c, p. 37.).
8 Cit. Relation on bill “Prevention and repressidrviolence against women and of gender”, availailefficial site of Great and
General Council, 2008b.
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n. 97/2008is borrowed from thdRecommendation n. &ated30 April, 2002 adopted by the
Committee of Ministers of th€ouncil of Europe(of which San Marino is a Member State),
pointed on parity between men and women, meaningddgnce every actionch the grounds of
sexual belonging concerning or will concern, whaeigethe butt, harms or pains of physics,
sexual and psychological naturéArt. 2). Consequently, also LGBT persons suffering of
blameworthy actions because of their sexual oriemtar gender identity can obtain protection
through this norm.

Law n. 97/2008through a provision of a mechanism of efficientases gets civil,
criminal and trial protection to victims. In thierse, the State itself takes charges to assure
protection and security to victims, psychologicapgort, first care and adequate information to
them. Synthetically, the measures of protection are

- to guarantee protection of the victim’s discretend intimacy, in order to remedy the
risk that violence is not denounced to avoid theaqudgementArt. 16, Protection of victim’'s
discretion;

- for the same reason, the victim does not havériog the case to court to have
protection, because it is the same State that guts® violence through its own public
institutions. In this sensért. 19 placesduties to signalizéo Social Services, Order’s Forces,
health professionals, teach®rsandArt. 20 (Right of intervention in the criminal triplegalizes
the Authority for the Equal Opportunitie® take legal proceedings independently from tigalle
action by victin*. The power to take part in the proceeding reirgsiihe victim’s protection and
the damage caused to that victim is considered dimgdo the interest regarding of the whole

community, not only of the victim;

% Art. 19, duty to signalizethe Social Services, the Order's Forces, thethgaiofessionals, the teachers have the duty to
signalize to the Civil Judge the facts of violetkwemwn for reasons of their office or their professi establishing that the
signalling does not consist of violation of professl secrecy. This is propedeutic to the adoptibspecific measures for the
victim’s protection. There is a fixed administraisanction (of euro 500,00) for the violation men&d.

Y aw n. 97/2008ntroduces a new organism namfathority for the Equal Opportunitiesissigning to it the power to act on its
own initiative or on signaling from anyone who tes interest Art. 3, co. 4 and to intervene in civil proceedings and in
criminal trials, in order to protect victims of Vémce Art. 34, co. ). This means that those who are legalised to ddrttzn
inhibitory protection for the violence suffered arat directly the injured party, but tieithority for the Equal Opportunities
that takes legal proceedings independently fromlégal action by the victim. Always, and in any eathe victim has the
right to take legal proceedings against the offerideorder to obtain compensation for damages.gdweers assigned by this
Law to theAuthority are the accomplishment of the right to intervenadministrative and civil proceedings and in cniati
trials to defend general interests regarding toakapportunities, already recognised to themmission for the Equal
Opportunitiesby Art. 2 of Law n. 26/2004in order to promote and to guarantee equal righteray citizens. In order to
conjugate competence, responsibility and efficieasyto various points regulated by the predemt n. 97/2008on
prevention and repression against violence of geralslender and specialistic composition of #ehority (Art. 33) is
provided. Accordingly to the public nature of theerest protected, the legal assistance in procgeduly theAuthority is
entrusted to State legal profession and the judicis are duty-freeAft. 3, co. §.
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- the victim does not have to pay if case is l@st.(17, legal assistangethe offender
pays in the case of his/her conviction;

- every victim of physical and/or psychological msmophobic violence, can trust state
institutions in the area of protection from violenaonfidently they can report homophobic
violence to the police. A mechanism of police regison of the reporting officer encourages
reporting hate crimeAft. 32, request for help to Order's Ford& Such a data-bank gathers
information both to identify the incident and t@éathe immediate emergencies drawn up by the
intervention of public institutions more suitabte fjiving the necessary assistance to victims and
to prosecute the offenders. The informational systaplemented by the Gendarmeria furthers a
strong co-operation among public bodies, involviegchers, Medical Corps, Gendarmeria,
Neuro-psychiatric Service, Civil Judge and Crimidaldge to take evidence for proceedings
against the offender.

With Art. 13 of thisLaw n. 97/2008& new crime has been configuratedii. 181bisof
the Criminal Code, calledPersecution Acts inclusive of mobbingandstalking Such kinds of
crimes consist of behaviours often innocuous ifsicdered alone but seen together they configure
a serious invasion of the personal sphere of ttknvi

The problem of evidence for the responsibility sf/ghological abuses remains the crux
and the greater difficulty, being for their natefeabuses devoid of documentable checks. So, the
Judge will call an attentive, wise and competeninege of testimonies mostly of the injured
person availing himself, if necessary, of profesalosubjects on reliability of this latest. For
example, an LGBT employee suffering of “mobbing” tire workplace must prove both the

connection between injurious event and the accatmmient of working services, and the damage

%2 Pratically, when the Gendarmeria has notice of evehviolence — for example from neighbours of thgim,
social services, teachers at school and/or heattlegsionals giving first aid who are obliged tandence the fact of
violence known for reasons of their office or pssien Art. 19 - immediately it executes precautionary
interventions to protect the victimAt. 32, and it is not necessary for the victim to briaug action against the
offender. The Gendarmeria accomplishes to createoag co-operation among public bodies: i.e.ghals the fact
to the Neuro-psychiatric Service of San Marinothst social services come into contact with thetne#ed person
to give him/her psychological support, first-aideand adequate information, to allow him/her tosider possible
actions and to reorganise the domestic management2Q-23 ; furthermore, it creates a comprehensive databan
that consents to the Civil Judge to acquire precifmmation in order to protect the victim, andtte Criminal
Judge to acquire evidence in support of precautotsrs @rt. 32). The Neuro-psychiatric Service transmits the
notice to the Tutelar and Civil Judge, that valthesnecessity to begin proceedings against thaddfe Than, if the
victim brings an action against the offender thtobgs/her advocate, the indictment is unknown to@endarmeria
and it is transmitted directly to the «Criminal ded. In one way or another, the fact of violence dgood change
of punishment.
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of psycho-physical integrity which formality of vication ask for a psyco-somatic examination,
with further loss to the victim.

Furthermore, the provision. 97/2008protects the sexual intangibility of minors but no
their sexual orientation matured befor eighteenil®horms to protect minors have the aim to
safeguardsexual intangibility that is to preserve a correct development ohblrspersonality in
the specific sphere of sexuality untill the ageL8f those meant for protection of individual good
do not favour a single profile, rather the identfyperson so that it is not violated and degraded.
On the contrary, with the completions of the teengggars, that is prior to the coming of age, the
under-age person gains the liberty to decide offnérisexual life having already matured his/her
natural instinct of feeling and being a person. réfae, it would be appropriate to define the
different individual spheres of minorities, both 6Gfhegative” liberty referring to sexual
intangibility (liberty from external interferences) and of “positive” liberglative to individual
personality (libertyto live in a dignified way on the grounds of his/logvn predilections), so that
the correct identification of the conceptual sphéoes not take the risk to mistake the plans of
intervention of the provision making them neutevelts of bullying at school are only an
example of violence — psychological in this casaffending both sexual intangibility of LGBT
adolescents and their sexual orientation or geidbsatity. The would-be distinction of both
aspects of liberty may provoke the activation otkvaard measures, impotent steps, from
Order’s Forces and Magistrature, compelling thetimicto confront sanctions, disbelief,
repression and misdiagnoses for behaviour. Theisigk nullify the protection of individual
rights.

Though these lacunae - that it is desiderable wi#ybe resolved in order to avoid to
mistake the plans of intervention for protectionindividual rights - the Sammarinese legal
system on matters of violence, hate crime and $p¢ech recognises all the presuppositions to
protect victim suffered of violence for homophobsasons and for sexual orientation, also when
these facts are committed within family and agamstors.

The inexistence of data on cases of violence oargt® of homophobic intent and sexual
orientation does not permit to value the deteredfect of these measures protecting victims.
Clearly, even though presuppositions exist to ptotectim of violence on the grounds of sexual
orientation too, the provision is recent and ashdaw it lives in the legal system through its

interpretation and application from jurisprudence.
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Neverthless, through these dispositions on theemafthate crime, San Marino protects
the individuality of everybody, without exceptioarfsexual belonging and orientation, and it
confirms its attention in the effective protectiand promotion of fundamental rights considered
prerequisites of democracy, freedom, security arstige, as set out bArticles 6and7 of the
Treaty on European UniorHowever, the same dispositions alignes the RepoblSan Marino
within the most advanced positions. These positlmage also been solicited by tEeiropean
Council with the promotion of a proper Campaign to prevamd to combact violence against
women and of gender, whose program has been agpmvel June 2006, and to which also
San Marino has adheredit(§ 3.

In this section, the legislative pattern inherenpunishing serious facts of violence and
discrimination attracts the attention lcdiw n. 121/2004from which San Marino has abrogated
the Art. 274 of the Sammarinese Criminal Code concerning pes@idemnation with
imprisonment of acts of lust committed in public place among same-sex peréansh as, for
example, an embrace or a kiss), considered moeréamd of the obscene acts offensive against
decency Art. 275 c.p., Obscene Acts and Representgtidmgact, the acts of lust among same-
sex persons was punished with imprisonment of fiegreeand with disqualification of second
degree from political parties and from public offic while the obscene acts are still today
punished with imprisonment of first degree afthe

3.4
FREEDOM OF ASSEMBLY, ASSOCIATION, EXPRESSION

This section regards the possibility of LGBT persdn freely exercise their right to

freedom of assembly, reunion and expression.

% Art. 274 compiled in the Sammarinese Criminal Code thatecarto force on 1 January 1975, was a culturaltéigei of that
epoch when there were no equal opportunity movesnamtd student movements asking for the increasigtuf were just
beginning. The intention to repeal thsticle n. 2740f the Criminal Code was originated by a group itizens of San
Marino promoting anIstanza d’Arengd (similar to a petition) dated 1 April 1997, thatis passed but never executed (see
Relation at the Bill “Abrogation of Article 274 ahe Criminal Code”, 2002, available at officialesitf Great and General
Council). Thus, the Italian Arcigay Association dtalian MP. Franco Grillini were promoting a prstagainst the codes of
those legal systems bringing this stigma able twsicker as scandalous the simple expression of dosesaffairs in public
between homosexuals. They both were called by thei@l Co-operative “Il Macello” of San Marino anaogether protested
in 1997 in front of the Sammarinese House of Pawdiat (an interview with Sammarinese A. Rossi). Tioun an
exaggerated manner Mr. Franco Grillini compared Saenmarinese legal system to those of uncivilismahtries (cit. F.
Grillini, 2006), his initiative was followed by aaghilisation of the public authorities to review ttlisposition that brought to,
exactly, its abrogation.
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Political Institutions of San Marino as to the rigis of assembly, of association and expression
of LGBT persons

The right of reunion and association and the rigtteely express one’s own opinion are
fully protected byArt. 6 of the SammarinesBeclaration of the Rights of Citizenlsesides the
European Convention for the Protection of HumanmRand Fundamental FreedomBherefore,
the same rights can be subjected to restrictiosi#fipd by preponderant imperative loiternal
Public OrdeP®. Towards opinions and inner determinations, ljpedf expression and
association, San Marino goes in a direction thizilpges the liberty compared with restriction

In San Marino, there have never been public deb@temnventions concerning LGBT
rights depicted as unnatural, diseased, deviarkedi to crime, immoral or socially destabilising,
by political figures or by media. There are no knowstances of sites used for public debates
being blocked for congresses or seminars concelot@®T rights. In San Marino there are no
known acts of crime, neither activity of neo-fasagoups against LGBT venues nor acts of
violence against the community site of the AssammtlGBT of San Marino.

The various initiatives concerning LGBT issues éhawt met interferences or any
disapproval, neither by Authorities nor by the nagdin full respect of the freedom of expression
and assembly. National Order's Forces have neven beluctant to cooperate with LGBT
organisers. Some of the appointments advanced oBTL@Gsues have had the positive
participation of the Sammarinese Government, asrtesy of good will to sensitise and to raise
awareness around sexual orientation and gendettidesith its citizens, to spread understanding
of the needs LGBT and to favour the social integretf diversity.

Many initiatives were organized in 2008r by the Agovn LGBT Association of San Marino:

% Art. 6, co. 1 of theDeclaration of the Rightestablishes: The Republic recognises to everybody the civil political rights.
Particularly, the liberties of individual, domicileesidence and expatriation, reunion and ass@mmgtmanifestation, belief,
of conscience and faith are guaranted. The comeation’s secrecy is protected in any way it hagpérhe Law can limit
the exercise of such rights only for exceptionalesaof serious reasons of public and interest drderthe Sammarinese
legal system, the exception of “Internal Public @fdrepresents a fundamental guarantee to safegotmchal coherence,
integrity and agreement of the whole institutiosgstem (cit. C. Tamellini, 2003, p. 231), to fadmations taking under
discussion values that cannot be disregarded batkeof vital interests of the single State comityui-or example, it is not
possible to admit those associations that do n@aletheir associative aims or that keep secredpltifwers (the secret has
not to be mistaken with discretion); the protectxdrpublic moral and religious sentiments are oftnaposes that can justify
wide restrictions. San Marino is a laic State,neutral towards opinions and inner determinatitmar,efore the State cannot,
in the name of public interests, alter or stop filee accomplishment of the human personality; butoes not mean that
system has to conset to put into practice behasioffending the rights and the dignity of othersfifition cited on the
Relation of the Bill “Prevention and RepressiorVaflence against Women and of Gender” of the RepudflSan Marino, p.
6, available at official site dbreat and General Coungil

% Cit. A. Mularoni, 20086, pp. 389-390.
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- the public conference held by the same Associdti@BT of San Marino, in February
2008, entitled Does diversity exist?(original title “La diversita esistd? where the
theme on diversity was discussed. Three MinistéiSam Marino contributed as keynote
speakers: Dott. F. Michelotti, the then-Secretdr§tate of Instruction and Culture; Dott.
M. Chiaruzzi, the then-Secretary of State for Heahd Equal Opportunities; Dott. I.
Foschi, the then-Secretary of Justice;

- the celebration of theWorldwide Day against HomophobBjatook place on 17 May
2008, in San Marino, where the French documentétigdmophobie, ce douloureux
problemé (translated in English language idomophobia, this grievous probl¢mwas
screened. Cinema is an excellent tool for circatatdf ideas. Also this event was
supported by the above mentioned three SecretarigBsate: for the Istruction and the
Culture, for the Justice, for the Equal Opport@sii

- participation — and its debut — in the “Pride” imlBgna on 28 June 2008. Among the
demonstrators there were also numerous Sammarimeseosexual couples, regularly
registered to the associati6n proving their support to the equal rights without
distinctions on the ground of sexual orientation;

- San Marino International Festiva[SMIAF) was the first edition of the festival of
Sammarinese and International artists and tookeplacthe historical Centre of San
Marino on 23 August 2008. During the demonstratitde Association LGBT of San
Marino set out a photo session entitlédeXt-door Neighbotr(original title “Vicini di
Casd). It constituted of six photographs taken by thieotographer Marco Vincenzi
during the Pride of Bologna the same year, reproguthose moments not particularly
significant but equally crucial on that day, in erdo show up the daily normality. Each
single picture was positioned on one of the sioord of the rainbow of the gay’s flag,
that took up the whole side of exhibition. The shmwm was in the cloister of the ancient
ex-Convent S. Chiara inaugurated on 1609 and dlyrersed by the Sammarinese
University. During the FestivaBMIAF, Mr. Michele Pazzini (Secretary-General of
Sammarinese LGBT Association) has performed a nogua dedicated to life of Harvey
Milk — he was the first city councilman openly gagn the occasion of the thirty-year of
his died,;

% Cit. S. Bolognini, 2008, p. 1.
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- rewiew «owanda, organised in October/November 2008, with a cyofe four
screenings dedicated entirely to women’s homoséyudhe meetings took place in San
Marino (at public site of the Social Centre of Eotino) and they saw a large presence,
also of persons not registered at the Sammarinesochation LGBT proposer the
rewiew;,

The vivacity of the Sammarinese LGBT NGO contindthe beginning of 2009 year,
through two informative and awareness-raising cagmsaon the whole Republic’s territory by
affixing posters. One of these posters recitbthrha knows about”it(original titte Mamma lo
sad), to encourage theuting that is to encourage LGBT people to disclosertlseixual
orientation/gender identity. The second messagdeshtMake your voice heafchad the aim to
improve young persons’ awareness in school to dezetheir experiences of bullying.

Further initiative without impediments has been dlready cited§ 3.9 protest happened
in 1997 at the Square of Pianello, in front of Rualace (our Parliament building), on the
initiative of the Sammarinese Cultural Co-operativVélacello” and with the participation of the
Bolognese deputy Franco Grillinedpe), at that time President of the Italian LGBT NGO
Arcigay. “I have make it he saies o arouse the conscien¢é§ Following to this initiative,
our Great and General Councdiscussed and agreed the abrogatioArbf 274 criminal code

that condemned by prison the acts of lust in pytikces between same-sex persons.

Supports to the LGBT instances from the Governm@&utdies

Besides the above mentioned efforts made by therBaimese Government to facilitate
the Association LGBT in creating public awarenesd. GBT issues, the government bodies do
not give further supports to the LGBT instances,eioample public services and/or funds, at the
contrary to the general reccommendations pointddbguthe European Union institutions in
order to ensure conditions to encourage LGBT palitor cultural activities. Because of this lack
of support, the right of assembly can result gyelthited, and impact of issues and integration
of LGBT person could result modest. The AssociatidBBT of San Marino is a non-

governmental organization created and living witha@overnment funding. Earlier this

7 E. Grillini, 2006.
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Association LGBT will have anymore a seat of itsnpwonceded only one year ago by the
previous governmefit

During 2007 and 2008 years, tli&reat and General Councihas rejected fourlstanze

d’Arengd (like petitions) asking for LGBT issues. In patilar they were regarding to:

- Istanza d’Arengm. 55 was dated 7 October 2007, sustained by a sigrfimgell undred
citizens. It proposed to the Sammarinese Governmoediscuss the promotion of public
debates on discrimination, in order to deepen timkedge and the education on matter
of equal treatment of LGBT persons. The petitioragposed for example to promote
public debates on various aspects of discriminatidetriment the minority LGBT, to
combact homophobia and bullying at school throudhcation on social diversity, to
introduce suitable and functional dispositions gootection of persons apart from sexual
orientation and gender identity and sexual ori¢onat;

- Istanza d’Arengo n. 1lwas submitted on 4 April 2008. The subscribetigans of San
Marino asked that theWorld Day AgainsHomophobia (IDAHO) was celebrated on 17
May every year, as an expression of condemnati@amsigdiscrimination on grouds of
sexual orientation and gender identity. The celatmas born from decion dVHO/OMS
in 1990r to erase homosexuality from the list ohtakiliness. Therefore, it is recognised
that homosexuality and bisexuality are not illnbss variations of sexual orientattSfi
At present, more than 40 Nations observe the Woag Against Homophobia,

- Istanza d’Arengo n. 12vas submitted on 5 October 2008, both by citizgrfSan Marino
and by LGBT Association of San Marino. The petigmasked the Government to draft
a strategy to fight bullying in the schools of Sdarino of any order and extent. The
proposed strategy consisted both of didactic-foneaictivities inside the existing school
matters and of introduction in every school of aldied school consultant to support
students with an emotive guidance. The emotive Wtar® should be an health
professional of mediation - like the model introddcfor example in Wales - directly
accessible by student without authorisation ofhigisparents or teachers, contributing to

formation and growth of the student, contributindhts/her sanity without those problems

98 Cit. M. Pazzini, orL.'Informazione 2009b.
% Available at official site of Consiglio Grande eerale, 2008a.
100 Available at official site of Consiglio Grande ef@rale, 2008d.
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that often influence the school way such as sgaecrmance and definitive abandon of
schoot®:;

- Istanza d’Arengo n. 13wassubmitted on 5 October 2008, signed by citizenSaih
Marino and by the Association LGBT of San Marinchey asked for adopting 1
December of every year a¥Vorld AIDS Day» as it was already doing for example for
the “world-day without tobacco” sensitizing agaimstrms of smoke — to celebrate the
first case of Aids diagnosed on 1 December 198%&. “Wiorld AIDS Day” was initially
organised by a specific Organization of the Unitédtions related on AIDS called
UNAIDS (Joint United Nations Programme on Hiv/Ajdsactually, the policy
commitments on AIDS is under the responsibilityte Non-Governmental Organization
WAS\NGO (World Aids Campaignadopting the banneiStop AIDS. Keep the Promise
During last years, the “World AIDS Day” has beermpigd by numerous Governments,
International Organizations and Associations irs lof part of the world, to increase
conscience of worldwide diffusion of virus HI%. Even if the petition was rejected, on
1*' December 2008 the Association LGBT of San Marietelorated the day in San
Marino (inside of the Commercial Centre “Atlantd”@ogana) in any case.

It is not possible to know in brief time, reconbila with pledges of this report, about the
“arguments” of these rejections by the Sammarir@@sencil, to have contents, values and aims
contained in their political message.

Therefore, an evident political message is thahefNational Body responsible for the equal
treatment name@ommission for the Equal Opportunitjeghich interview with its Stakeholders
confirms the full availability of the Bodies of Saviarino to face LGBT rights, to carry on
precautionary activity and of contrast against gJyand of discrimination, on the grounds of
sexual orientation also, in accordance to its aomhgromoting and guaranteeing equal rights
among citizens (bwArt. 2 of Law n. 26/2004cited at § 3.3)Till today, theCommission for the
Equal Opportunitieshas faced cases of domestic violence against wandnminors, but not
events on discrimination against LGBT persons. fBcé that cases on unequality against LGBT

persons are not faced by the Commission lets vgleh- these stakeholders say - that besides

101 Available at official site of Consiglio Grande ef@rale, 2009b.
102 available at official site of Consiglio Grande ef@rale, 2009a.
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wisecrack named by singles, even annoying, heaisoégs of violence and/or insult have not

been verified.

3.5
FAMILY AND OTHER SOCIAL ISSUES

The refusal of discrimination’s forms on grouds séxual belonging and sexual
orientation, let alone the promotion of equal rgghitave determined everywhere the evolution of
constitutional rules to regulate the relation ah@bitation between couples not bound together by
a matrimonial tie. The themes here following coasithe Sammarinese rules on matters of

reunification, of family right and adoption with piaular referring to LGBT couples.

The Sammarinese legislation on the matter of reuoétion
On the grounds of legislative dictations of San iM@an. 95/1997andn. 111/1997on the

matter of permit of stay and residence, LGBT pessbm not have access to family reunification
with foreign partners in San Marino. In fact, theskes provide for the family reunification only
for family affairs between men and woman, parentsehild, and those cohabiting with children.
There are no official data on the existence and,affrmative case, to the number of
Sammarinese people living abroad with a foreignnaear Lawsuits currently pending involving
citizens of San Marino married in another EU coyaind asking for recognition of their status as

a couple in San Marino do not result.

The Sammarinese legislation on the matter of thenfity right and cohabitation «more uxorio»
On the grounds ofaw n. 49/1986on reform of the family right, San Marino does not
recognise same-sex matrimony, partnership(registered union) between LGBT persons.
Same-sex orientation is a peremptory matter ofitgudf the matrimony mentioned bAurt.
132 Law n. 49/1986because it is considered “sexual deviation” sagho obstruct the normal
course of married life. This Sammarinese categbrydity has retroactive consequence, i.e. as

though matrimony has never existed.
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Law n. 49/1986concerning the reform of family right aims to lgiout the value of the
family as natural social life not necessarly fowhadm matrimony but on a stable and lasting
union. Within the rules ofaw n. 49/1986there is the recognition of the reality permeating
modern society calledohabitation more uxorie that is the so called “union of fact” beyond the
juridical scheme of marriage - when lasted unbrokéor fifteen year®. So the cohabitation
more uxoriois placed as a logical consequence of the eskelgiments of marriage which, on
the grounds ofArt. 1, co. 1, Law n. 49/198@re: the union between men and woman, the
monogamous and heterosexual union. The absendeosé tprinciples causes the end of the
essence of family. At the same walyrt. 12 of the European Convention for the Protection of
Human Rights and Fundamental Freedaynarantees the right of matrimony in its formularen
classic¢™.

This premised, it is comprehensible that the ubfact between same-sex partners is not
recognised by the Sammarinese legal system. It snekeeption the right of each individual to
live in accordance with one’s choices, ideas anmdqmal experiences ascribed to the sphere of
individual right and not to the traditional matdigaconstitutional concept of family institute
based on heterosexual and monogamous union.

To evidence that equality between same-sex coltanitand opposite-sex cohabitation
still is far away, it is enough to know that eqtyabbetween opposite-sex cohabitants and married
couples is not entirely realised to this dBe¢ree n. 42/2008n the matter of public subsidised
building requests matrimony to the profit of pubdiasy-term loans granted for the purchase or
construction of new houses), although the recagmitif cohabitatiormore uxoriohas provided

an increasingly evident secularizatibh

103 ike this, Art. 107 qualifies as familiar the cohabitant giving one&\sces in the family business; aAdt. 124

extends the rules established on the matter ofimidieparation - regarding to fosterage and patenithority Art.
112-113-11% familiar dwelling-huose Art. 115, alimony right Art. 117-119 — to the non-mutual consent
interruption of the cohabitatiomore uxoriolasted unbroken for 15 years. When the continuelationship for 15
years has passed, juridical binding obligationsvbeh the partners arise even if they are not nthrfer example,
they will be extended the right of mutual moralistssice, the common responsibility for debts follegvthe union,
the rights of succession headed from surviving bidhat, a system of universal community of gootig, payment
of alimony in case of separation, the successiooobfbitant in the lease of dwelling-house’s imnim@asocial-
health services and generally those fiscal easysarormally recognised to married couples, thetrigrassist the
partner in hospital and to participate in decisimgarding his/her health and life and the righaadption.

104 A Mularoni, 2006.

105 Fyrther qualification of the concept “relationshoipfact” is given actualy from the recent Relatiwfrbill n. 97/2008 (available
at site of theGreat and General Coun¢iR008b), according to the familiar relationshigf|is.] a community of usual and
stable life, that leaves apart from the simple texise of mere relations of assistance and soligaaitd from the simple
cohabitatiori. Therefore, the familiar relationship is charaited from a community of usual and stable lifet episodic,
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But with the lack of judge’s pronunciations on thigtter, it is not possible to confirm
with certainty whether the discipline on cohabdatimore uxorio can not be applied to
cohabitations between same-sex couples.

It is beyond doubt, the real obstacle that contyrdtas prevented to the present day the
complete regulatation of the legal cohabitatiormleein same-sex couples is of an ideological
nature, because to recognise the legitimacy of smrecohabitation has, as G. Zanetti
remembers2003, “an indirect but real impatton the matrimonial institut8®. Besides, the last
reason — as statistics testified — is that sameesmiples in San Marino represent a void
percentage, so that there is no a true urgency¢ovene.

Actually, the non-regulation of juridical conditimf same-sex union can strongly hinder the
individual freedom of people that, as Bonini BaraMites (003, “want to have access to a
juridical statute but are unable of’itThe non-protecion of such situation is tranglaiieto an
illegitimate discrimination on the grounds of selxoentation, today expressly forbidden Ast.

21 of the European Union Charter on fundamental rightesides by th®eclaration dated
December 18, 2008, promoted by thenited Nations General Assemisiigned by San Marino,
as well as the ReccommendatiBec. (2002) ®f the Committee of Ministers of the Council of
Europeto which San Marino adherest(§ 3.

In order to promote substantial equal rights, thestjon of family rights and the
institution of registries of civil unions and patieood are high on the agenda of the Association
LGBT of San Marind”".

The Sammarinese legislation on matters of adoptidioster child institute and assisted
conception

In San Marino the opportunity for LGBT couples tdopt children does not find
favourable acceptance. Nor does the relation betwbédren and co-parents in LGBT families

have legal recognition.

and also it can exist independently from a famigyar relation of next of kin and it can leave ageom reciprocal moral and
material assistance. Neverthless, the purposesuguirby thisLaw n. 97/2008are, as mentioned at § 3.3, to guarantee
protection against violence, while the rights andies of married couples and cohabitants remaiolaged from the cited
Law n. 49/198@®n the matter of family right.

106 Git. M. Sesta, 2003, p. 176.

107 Cit. A. Ceccoli, 2008, p. 1-2.
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Art. 58 and 62 of Law n. 49/1986on the family right establish that a single persan
apply for a foster child and/or adoption. Becaukesé dispositions do not contain any
clarifications on sexual orientation or gendemitty for the right of adoption, their formulation
seems to recognise the possibility to adopt foresaax couples too. But the experience with this
rule in the Sammarinese jurisprudence is not fealger therefore in practice no single, among
the Sammarinese population, results having fosteredopted to the present day.

As regards assisted conception, in the legal sysfefan Marino the donor insemination
institute is absent. Consequently, couples desifous child only have the option of assisted
conception to foreign structures. In this casey thidl be subjected to the legislative dispositions
on this matter in force in the specific country whéhe fact would be produced. In this legal
situation, LGBT couples cannot turn to the struesun Italy for assisted conception, because the
Italian legal system admits this institute only f@terosexual couples.

The high costs for assisted conception and theilusion from the national health service
allow its admittance only to rich couples.

Nor objective datum regarding San Marino tells ebes of assisted insemination by

LGBT citizens of San Marino.

An example of agreement between homosexual partngrs “pact of cohabitation”

A typology of contract that Italy for example kng¥far-back already is the so called “pact
of cohabitation”, which validity may be admitted principle in San Marino also. The “pacts of
cohabitation” are accords that partners (heteradextuhomosexual) stipulate in order to regulate
patrimonial aspects of their relationstffp It is an act of contractual and private nature, it
falls within the exercise of negotiation autonomapd it is stipulated in the application of the
general norms established by the Italian Civil Caate theme of obligations. Therefore, in
conformity to the ItaliarArt. 1174 Civil Codéby which performance object of obligation must be
susceptible of economic evaluation, these accoat&wden partners must exclusively concern
patrimonial available rights: for example, the pdp relationships among cohabitants, the
constitution of a common fund for the expensescédid in the interest of the family nucleus.
Consequently, the accord cannot be the object tdemgents on personal aspects commonly
tackled by cohabitants of opposite sex and arigirtge communion of life founded on emotional

108 Matteo Bonini Baraldi, 2003, p. 165. Cit. Mich&esta, 2003, p. 175.
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ties, assistance and solidarity: such as, for el@mjme obligations of fidelity, of moral
assistance, difficulty of access to information dedisions concerning partner’s health.

Italian jurisprudence has recognised that suchraot# are not contrasting with the good
custom, since thpartnersmean to regulate themselves and to guaranteaoealfy their future,
setting economic bases for the constitution of rilfa community, although only of fatf’.
Besides, they do not modify the traditional conaafpfamily*'®, because their union is regulated
by norms of different nature than those of the fammistitute.

Frankly, without national legislation the rights b6EBT persons cannot have practical
value™'’., As M. Sesta explain2qo3, p. 173, it's about a “light” discipline, decidedly thiand
insufficient for more aspects, mostly directed totpct the weak partner towards a third party
and, only in a narrow manner, towards on cohabitii@ny profiles remain excluded, among
which those of patrimonial nature: for example, th&rimonial consequences to breakup
cohabitation, the inheritance because of deatficudlify of cohabitant to follow in the lease of the

real estate used as family residence, exclusion fr@ pension of a dead partner.

3.6
EMPLOYMENT

This section examines a variety of issues regarthndiscrimination on the grounds of
sexual orientation in employment, namely how LGB3rgons access their rights in the labour
market and seek redress for discriminatory treatyriea invisibility of LGBT persons, evidence
of the level of experienced discrimination and hphmbia in the workplace, the prevalence of
discrimination in the labour market, employers’itattes and responsibilities towards LGBT
persons. Mostly, it is in the sphere of the relatid subordinate working that it is necessary to
discuss the gender’s discrimination — where forngxa it can persit the phenomenon of

occupational segregation — because here its coesegsi can be more damaging that elsewhere

109 The lawfulness and the validity of the pact of aitation stipulated by the couples of fact hasnbefirmed by the same
Court of Cassatiorwith Sentence 8 June 1993, n. 6361: "...[the cibhtadn is] not contrary neither to imperative norms,
because norms that forbid it do not exist; neitteethe public order, that includes the fundameptahciples that inform the
legal system; neither to the good custom understaoas the complex of the ethical principles comstit the social ethic in
a determined time and in a determined place

110 Git. Beccari E., 2007, p.19.

1 Cit. Bertone, 2008.
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and it can create strong limit to the developmédnthe human person, in considering that the
work is the main tool of social inclusion and orfetlte ways to assure a free and dignified
existence.

San Marino mentions non-discrimination on the gdsuonf employment as one of the
fundamental principles by itart. 9, co. 1 of the Declaration of the Rightsthat recites: The
work is right and duty of each citizen”...This principle has concrete fulfilment by spécif
legislative rules, according to the following Imtational dispositions on the matter of
elimination of every form of discrimination at wdtk the Employment Equality Directive
2000/78/EC™, although it has not been implemented from Saniddabecause it is not an EU
Member State; th€onvention n. 100 of 195dopted by thénternational Labour Organization
(ILO)'** ratified from San Marino witbecree n. 53/1983he treatyEuropean Social Charter of
1961 0f the Council of Europge®, to which San Marino adheres.

Exactly, the specific dispositions adopted by Saarifd to regulate the right of equal
treatment in employment are:

e Law n. 7/1961 regarding the protection of labour and of woskemployed in the private
sector. It establishes for the first time rulestib@ matter of equal services between man
and woman, physique and moral protection of emm@sysocial security and assistance
guaranteed to all employees without any distinctidhis rule establishes that private
working relationship must be disciplined by the |Edlive Contract of Labour, drawn up
between registered Syndicate Confederations of @e@ and employeed.gw n.
7/1961, Art. 8. The Collective Contract of Labour hasga omnesfficacy and relative
inviolable™® i.e. it has compulsory efficacy to all employgestaining to the categories
to which the Contract concerndr{. 9, Law n. 7/196j1 therefore without any
discrimination; and in case of concurrence of sav€@ontracts, the most favourable
clauses to employees will be applied. In San Marthe Collective Contract of Labour

between syndicates is particular because it hasfdree; regulating institutes that

112 precisely, such International dispositions sanctiee right of the equal opportunities without disinations on the grounds
of sexual orientation and they impose to the Menfbates the adoption of suitable measures in daeuarantee the
enforcement of such principle in those areas reggraccess to work, the conditions of employmesmuneration and career
advance included.

113 Available at official site of th€ouncil of the European Union

114 Available at official site ofLO.

115 Available at official site of th€ouncil of Europe

118 G. Guidi, 2004, pp. 139-144.
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elsewhere, particularly in the Italian system, ffiodting in the Constitution, in the Civil
Code and in the Labour Statute;

e Law n. 23/1977Art. 7, prohibits the dismissal by reason of free opiniod axpression;

* however, it is only withLaw n. 40/1981%hat it is ratified the full and complete paritf o
the conditions between employees of different $esxArt. 1 expressly prohibits every
form of discrimination on the grounds of sex asareg access to work at all levels of
professional hierarchy. Derogations to these diipos are admitted only for
particularly heavy functions, established by Cadllex Negotiation, i.e. the private
negotiation cannot depart from rules on the matteight of employment in order to not
alter or attenuate its foundations.

Employment has a public function, i.e. it is ouatBtthat enacts economic and professional
choices suitable for making the right of work effee and it is the same State that takes care of
employment and recess from the work’s contract. ®mploymet of each worker —
Sammarinese, resident or forensic — does not émtierthe private negotiation, but it needs a
permit granted only by the State. It will be guadesad to each worker that equal opportunity in
gaining the taller tittle compatible with his/hermworking abilities, besides the promotion in the
career. However, also weak categories will resoipleyed in the Sammarinese labour market,
i.e. those categories that have the necessity asiittg with the urgency of the employer (for
example, pregnant women and for the care of clatd,) or that don’t have the necessary
competences (with disability) that is why persor@tditions they would not find adequate work
to their abilities if not assisted. Similarly, thecess from the work’s contract is excluded to the
individual negotiation and it prohibits differenata of the peremptory hypotheses estimated
lege Through this system, the San Marino State itselfries about the entire realization of the
non-discrimination principle in the world of worknd it is precisely in this legislative situation
that LGBT persons do not meet hindrances in empémyii.

Htis interesting to notice that the model seledigdsan Marino has been underway in Italy since319fhen it
began the privatisation of the right of public labdasLegislative Decree 3 February 1993, n. 2ge at G.U.,
1993, following runned inTesto Unico Legislative Decree 30 March 2001, rh, Bge at G.U., 2001). Instead, the
liberalisation of the private labour market toolag# in 2003r (and precisely wittaw 14 February 2003, n. 30
(G.U. 2003a), better known aggge Biagi like the jurist’'s name of its deed, Prof. Marc@ag). It is the private
autonomy, not the State as in San Marino, thataity founds the efficaciousness to the labour @t i.e. it is the
encounter between demand and offer compared onemd#rét it is considered a relativily better medbhamin
satisfying the right of the person to work on tlasib of his/her abilities.
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The actions for the effective protection of theusd opportunities in the labour place

The mere recognition of the equal treatment priecigoes not necessarily prevent
discrimination. It needs to verify the effectivesesf actions to assert one’s rights. For this
reason, Sammarinese law on the matter of rightengployment places obligations on the
employer to protect employees from discriminatiod & ensure equal treatment on the grounds
of sexual orientation. The role of employers haglication on the perception that LGBT persons
feel for a safe and inclusive work environment.

Substantially, the positive actions provided frdme Republic of San Marino to workers
to protect effectively the equal opportunities ba tabour place are judicial and non-court-record
instruments. They are:

e Art. 7 of Law n. 131/2005has established an informational sharing systertewitorial,
urbanistic, contributory and security labour siesl has given to the Labour Inspectorate
the duty to predispose, periodicly, specific acti@o-ordinated together with the Police
Forces and other surveillance bodies, inspectiaisgresent on the territory;

* with Law n. 128/198%the verification of infractions on labour sitesdise to the officers
of the Labour Office (Inspective Section) and tlaelppt administrative fines applied by
the management of the same Labour Offigd. (1, 2, 3, 4. Opposite to the ordinances
issued by the management of the Labour Officeltsvald to appeal to the Administrative
Judicial of Appeal Art. 5), within a time and procedures settled lbgw n. 68/1989
Against this Appeal it is possibile to propose theerela nullitatisto count vices of
procedure. Such jurisdicional proceedings meet rdgiirement of quickness of the
sentence. The expenses of judgement fall on the phat loses the suit. Besides,
autonomous relief is recognised to the possibiligt the judicature condemns the author
of the discriminatory behaviour to pay compensafmmmoral damages, not patrimonial
damages only. In short, it is a legitimate assertive thickness of the cited judicial
remedy, because quickness, costs falling on losarty and compensation for damages
that are not only patrimonial, support the employé relatively simple instruments of
trial;

« alternatively, the victim may recourse to non-caedord instruments, i.e. those

circumscribed to the figures of the Labor Confetlers of San Marino. The role of these
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Confederations is to engage judicial or administeaprocedures against discriminations.
Their better nearness with the labour environmerdkes the dimension non-judicial on
anti-discriminatory protection easily brought ahout

« finally, if an employee is subject to discriminatiand he/she believes to have access to

complaint mechanisms, he/she can address him/hexselthe Authority for Equal
Opportunitythat has among its specific competence thosedread and of prevention of
physical or psychological violence of gender andaiwe mobbingalso @rt. 13 Law n.
97/200§. Besides, the Commission for the Equal Opporiesmitan cover for worker, and
LGBT also, to have access to the non-discriminatight (see § 3.3 However, in San
Marino the presence of the National Equality Bodigthin the government can promote
diversity in the workplace and influence the inabnsof LGBT persons.

Opposite, in spite of those instruments to proeeptality for workers, the main problem is
the burden of proof, because it is asking for aisgaout between employer and worker, so that
the victim must disclose his/her sexual orientatiorprotect the non-discrimination right. The
consequence is that the victim, if reluctant tol dei¢h the publicity, avoids the court case and
renounces to protect his/her constitutional rightan-discrimination.

However, Art. 7 of Law n. 23/1977declares as nullthe dismissal caused by reasons of
political creed and of religious faith or in any sm& of reasons of freedom of thought and of
expression, and by belonging to a synditaiée objective difficulty for the application a@lis
disposition is double: the employee has difficdtaccomplish the burden of proof that the
dismissal is having reference to the typical hypsit mentioned by the rule; and the employer
never will tell whether interruption of work relatiship has reference to one or more of the
afore-mentioned reasons, to avoid incurring peaatson.

There aren’t sociological researches about formdisddvantage at work concerning the
San Marino reality. The San Marino’s jurisprudemaes not recorded complaints nor cases of
LGBT persons forced to leave jobs or being fireé ttuhomophobic reactions. According to the
Syndicate Confederations of San Marino, there atéarmal cases of dismissals conceal reasons
of sexual orientation.

The composition of the Sammarinese labour marketlead to the perception that facts
of discrimination, on grounds of sexual orientatmmngender identity also, come true with very

difficult. First, because the access to the pubdéctor occurs only by public competition with
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qualifications and examinations. Secondly, bec#lusesector of entrepreneur is of non-negligible
dimensions in Sammarinese’s occupational system i&andoes not faced problems of

occupational segregation for definition. Some po&krtoncern can arises in connection to the
subordinate workers in the private sector, duéné‘“trial period” during which both parties can

freely withdraw without any justification, there®tit is relatively simply to be excluded from the

labour environment for sexual reasons.

From an interview with the Secretary of Associati@dBT of San Marino — M. Pazzini —
anecdotal evidence shows that there have been oédesbian and gay employees in public
employment who have been forced to transfer thenking place for harassment reasons on the
grounds of their sexual orientation.

The lack of results and the invisibility of LGBT ngens partially mask the real magnitude

of the problem in San Marino.

3.7
EDUCATION

This section examines bullying and harassment T @outh in schools and its impact,
as well as the invisibility of sexual orientatisgsuies in school curricula and in culture of San
Marino. The general visibility of sexual orientatiassues in schools and teachers trained,
prepared and inclined to discuss the issue of $exigmtity and orientation contribute to
represent a positive LGBT images in education anfdour social inclusion of LGBT students.
They also have the positive consequences for tlieesieem of LGBT youth, fosters positive
attitudes towards homosexuals, which do not inerélas sense of isolation and vulnerability felt
by homosexual adolesceHts

San Marino does not have reports on the diffusibfmarassment and bullying in the
school environment. Nor are there data availabl¢hensense of isolation and vulnerability felt
by LGBT adolescents consequently to homophobiahdbi@m, or transphobia and/or hate
crimes/speech. No cases of San Marino’s peoplegaaain hostility to have an LGBT teacher
for their child.

118 Cit. FRA, 2009c, pp. 74-75.
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With Art. 1, co. 5 of Law n. 60/198n the matter of reform of school’'s system, San
Marino recognises the subjective right for teachad students to enter a school’s institution
indiscriminately regardless of economic conditiafigheir families, political opinions, religion,
race, language, sex diversities. To all citizend aesidents, school gives the necessary tools —
knowledge, education on democratic life, prepamatm work — with the aim to promote the
liberty of each persorAft. 1, co. 3, to guarantee the harmonious development of éngomality
favourable to each one’s identit’r{. 1, co. 3, to overcome social conditionings and to combat
precocius exclusion from formative processt(27, co. 2. Owing to make easy to programme
the necessary interventions to achieve the purpoteshool, teachers of individual classes
arrange at the beginning each school year the ¢dtd@rogramming” programmazione
didattica), to jot down the psycho-social investigationg)dtional diagnoses, didactic unitr{.

18) of students. Then, the Class Coundofsiglio di Classe elaborates an “Individual
Educational Plan” means of defining specific objexd, didactic passages and strategies of
integration. However, by individual interventionadainter-disciplinary initiatives the school
provides for the integration of subjects with diffities, in agreement with the National Minor
Service and the family.

The Sammarinese school addresses to adult cititeosjn order to promote a further
cultural and professional growtiArt. 1, co. §, by folk-culture’s disciplines, additional classe
periodic refresher courses, specific cultural cesien guidanceA(t. 2, co. 3.

There is the proper Secretariat of State for Pubistruction and Culture that promotes
refresher courses for teachers. Furthermore, thne ssecretary will provide, together with the
schools’ Executives, to organise training for teashArt. 28). The Department of Formation of
the University of San Marino organises qualificaand refresher courses for teachers, mostly
for those in support of differently able studembgiether with the proper Secretariat of State.

Of particularly interest in the educational systefiSan Marino is the formation course
called curricolo “Nuovi Saperi Sammarinésibecause it includes sex education. Its aim is to
allocate “knowledge” and to give answers to theetigyment of personality and to the promotion
of forms of dialogue and integration among différealues'®. The so callecturricolo has a
vertical structure, i.e. by grade from childhoodskcondary school, and it is articulated with

educational areas, specific more and more to gr@wfrthe school’s level. Among the different

119 ¢it. Direzione Scuola dell'Infanzia, 2009.
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educational areas of the formation’s project, qoast of gender, sexual orientation and
discrimination are takled, already from junior sedary school when a student starts to define
his/her gender roles or sexual preferences. Busetr@rguments are not reinforced by a
vocabulary to name and discuss sexual differencm-traditional family arrangements or
relationships and discussion of sexual orientatborgender identity in class, that may raise
awareness and combat homophobia and transpholkeiajfew specific discipline on LGBT issues
lacks. Certainly, there are teachers that faceséxeal orientation and the relationship between
gender identities issues in one’s educational duted generally they make it if pertinent with
the arguments of their lessons and with persondilative, but in an optics untied from
institutional formative context.

An interview for this report with Association LGB3f San Marino, highlights its project
to contribute earlier to the sensibilization of LGBssues in the schools of San Marino by the
promotion of debates for teachers on bullying aisdramination.

As a part of the Sammarinese educational systemust be mentioned tH@rum of Young
People (Forum dei Giovani) of San Marino, which operation protects democrand it is
representative of young people. In particular,Rbeum is free from political influence and it is a
non-profit body; it outlines the themes talking abby its Assembly, composed from citizens
and residents in San Marino of age 15 to 32 inelyswithin the Forum’s Regulation and Law
91/2007 This Forum is an internal organization of Secrataf State for the Education and the
Culture to which juvenile politics are delegated.

Since 2008 year, when it was originated, the Fohas supported various initiatives
about youth: debates, public meetings, partiegamige these initiatives, the Forum has dedicated
a season called~fiday of the Foruhito a series of evening meetings, on Friday eyadiliring
which the young people can compare themselves wiiberts and Secretaries of State on
different youth themes, such as first home loarrkvatroad, entertainment inside Sammarinese
border, problematics for admission in list to wask teaching at secondary State schools,
deepening about Sammarinese mifiti&Till today, LGBT issues have never been discussed
because — it emerges from interview with the Foru8teering Committee — they are not pointed
out, yet. If the youths of FORUM have not selectieid argument because it is not subject of

interest it is impossibile to know. It will be camly argued when proposed and selected.

120 An interview with past President of the Forum,.I8g Chiaruzzi. See also official site of FORUM DEIOVANI.
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In short, although the Sammarinese educationaksystoes not include the specific
subject on sexual orientation, it seems to be tabédfirm that it recognises the bases that makes
desiderable the treatment of the matter. Such ¢idueh system is a reality in respect of a
multiple action, engaging several partners, tangeti

a) public authorities: such as teachers, health ses\and politicians;

b) civil privates’ institutions: associations, groupsgpvements;

¢) University and families.

By involving several cultural and social partneiSan Marino implements anti-
discrimination practices and promotes in the celttihe respect of differences. And this
educational system lines up San Marino besidemtistly progressed Countries.

But this formative procedure careful to equalityddn respect of diversities encounters
the social-cultural context of San Marino chardzest by a strong attachment to the traditional
family and the heterosexual orientation.

This cultural dimension favours the murmuring mare less uttered in the school
environment, bullying and harassment, truly extarSan Marino as interview with Association
LGBT of San Marino denounces. This may lead LGBTuthioto difficult relationship with
classmates, to absenteeism and truancy in secoadaoypl, thus reducing their chances to enter
higher or further education.

3.8
HEALTH SERVICE

This section looks at issues of homophobia andidigtation in access to health services,
the recognition of same-sex partners as “next af,kihe health of LGBT persons and the
stigmatisation attached to HIV status and gay aseioal persons, in San Marino.

The public Social Welfare Institution.$.S) of the Republic — originated in 1955r with
Law n. 42- gives the evidence that there are primarily jeesons in the middle of the health
systemi?, i.e. San Marino does not consider the health dikeost but a source of wealth on
which to intervene. Well qualified Medical Corp, rigelicly brought up-to-date, constantly

121 ¢Git. €. Podeschi, 20009.
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collaborating with foreign hospital Institutes, gegts positive responses from personnel both on
appropriate visits and upon disclosure of sexuahtation and acceptance of the patient's LGBT
status.

This health system of San Marino does not regargotmosexuality as a problem nor in
pathological terms.

The infection of HIV/AIDS is considered as a prohleoncerning everyone, not only
LGBT people. LGBT people also can be blood donorSan Marino and they are not considered
as ill. There are careful verifications and the rumos checks executed in various occasions that
provide for blood endowed with the standard of siegparticularly elevatetf>

The lack of data on healthcare of LGBT personSaf Marino and how many disclose
their sexual orientation or gender identity to thactor in San Marino, do not afford to know if
their relationship with doctor improved after dissing their sexual orientation. Interviews for
this report with the health authorities and witk thssociation LGBT of San Marino show that
visibility of LGBT persons is very limited.

An interview with the Secretary of LGBT Associatiof San Marino reveals the absence
of experiences with healthcare for LGBT persong twalld potentially result from the lack of
recognition of “next of kin” status as, for exampédfecting access to information and decision-
making about a partner’'s health and treatment aoligms with hospital visitation in intensive

care.

3.9
RELIGION

Outside of the national boundary, the hierarchi€gshe Catholic Church have been
strongly critical toward the possibility of legataognition of same-sex partnerships, publicly
arguing that such unions are against nature and nuisbe passed by Parliam®rit Church

122 Gjt. official site of Sammarinese Blood-Donor Asistion AVSSQ.
123 C. Bertone, 2008.
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leaders have also criticized medias broadcastemmiag positive images of gay and lesbian
life ™,

The Catholic religion is largely predominant in tRepublic of San Marino; the Catholic
Church of San Marino is an integral part of thdidta Catholic Church. In the service religion,
the Ecclesiastical Authorities of San Marino pray the Pope and for his messages’ realization.
And yet, they do not mention an exact position talsehomosexuality. The Association LGBT
of San Marino interviewed for this report intergretuch silence maybe due to the abstent of
LGBT persons’ participation to the Catholic initiegs and rites, because of unfavourable Pope’s
assertions on LGBT persons.

The Association LGBT of San Marin@opg denounces thattie influence of Catholic
Church on politics contributes to impede a proaasshange. This obliges LGBT persons to live
among the discrimination, despite the assertioeaiality and human rights’ respéct.e. the
strong attachment of the Sammarinese people toCduholic tradition influences attitudes
towards LGBT persons, with consequences on agpistiharboured and integration of
diversities in the civil society.

It is inadmissible that universal rights are deparicbn other people’s opinions, religious
or less, but at the same time it is not possiblesttape to the historical roots charactering the
society of San Marino that, what's more, they anesent in its Constitution and that institutions
have the charge to apply. The cultural patrimonythaf Sammarinese society is the result of
inseparable secular and religious paths and, ds guacorporates both the contribution of the
civil institutions to protect the human rights aheé Christian perspective. And the public action
favors, it doesn't hinder, the share of each sulijp¢adhe community to the social trial. In
conclusion, it is proper this articulated systemnafitual balancing and permanent dialetics
between diversities present in the Sammarinesetyatiat legitimates the whole social structure,
within to which those irreducible antinomies realia pacific cohabitation and an order not
adversarial among free and equal men.

In this social context, the experience of every Hag not produced antisocial behaviors
particularly dramatic against LGBT. In fact, them@ not cases of hostility by Catholic teachers
to LGBT issues because of religious beliefs. Neithere are evidences on the existence and/or

extent of homophobia and discrimination against IGBersons by the institutions of the

124 . Bertone, 2008.
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Catholic Church of San Marino. The meets of chasestor youngs and for adults periodically
organized by the nine Parish Curches of San Mannaoheir own structures, are open to
everybody without exception, and cases of hostditylenying to partecipate to homosexuals do
not emerge.

Nor note of Catholic local authorities denying usetheir spaces for congresses or
seminars and for event concerning the lives andrigifigs of LGBT persons appear in San
Marino. An interview with the Association LGBT o&8 Marino confirms this point.

It has to be noted that an adverse criticism agydlres Catholic Church because of its
hostility to LGBT issues, on behalf of Honorary Gahof the Republic of San Marino in Cardiff
of the United Kingdom of Great Britain and Northemeland - the Sammarinese Federico
Podeschi, openly gay - has provoked his censorBbipm Authorities of San Marino. The
censorship from Authorities of San Marino has be@tated on account of his position of

diplomatic list at the moment of his declaraticgrsd not due to his sexual orientation.

3.10
SPORT

This section addresses the difficulties of pracfssports as an open LGBT person and
the use of homophobic jargon in professional angprofessional sport settings.

The Sammarinese legal system recognises at Cdiwstallevel the contribution of sports
activity for the development of personality of pkmppfor preparation to free and responsible
exercise of fundamental rightart. 11 of Law n. 59/1974as amended blyaw n. 36/200 In
relation to this principle for the realisation o§porting, equal, supportive, tolerant environment,
accessible to everybody, San Marino:

* has adoptedaw n. 32/1997on the matter of sports, repealing the previbasv n.
133/1991 It enacts the equality of citizens in accessgorting activity, both in non-
competitive and in professional sport. Such right considered as fit activity for
improving the physical and psychic abilities, asetor of prevention of illnesses and as
instrument to favour social gatheringr{. 1, co. ). The State has provided the territory

with sports ground, with green equipment, of s&wi@and organisational structures
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suitable for favouring motor and recreational sp@ttivities. The exercise of sporting
activities is free and it is recognised both iniwdlal and collective formArt. 48). The
right of free sporting activity is extraneous teleanfluence of religion, politics, race and
economic statusAft. 7, co. 2;

e and San Marino has signs International and Europ&amventions adopted within the
Organisms to which it adheres. These documents are:

- European Cultural Conventioof the Council of Europe, signed on 19 December
1954, adopted by San Marino willecree n. 8/1986

- European Sport for All Charteof the Council of Europe, approved on 20 March
1975, signed by San Marino but never adopted,;

- European Convention on Spectator violence and rhesbeur at sport event and
in particular of football matchesf the Council of Europe, signed in 1983 and in
force since 1985, signed by San Marino but neveptdl;

- Anti Doping Conventiownf the Council of Europe, adopted on 16 NovemI8&91
ratified by San Marino witlDecree n. 122/1989

- European Sport Chartantegrated by th€ode of Sports Ethicedopted in 1992
by the Sport Development Committe@DDS) responsible on the sport matter
within the Council of Europe, signed by San Marinud never adopted;

- Enlarged Partial Agreement on SpdBPAS) adopted in 2007 by the Council of
Europe, to which San Marino adheresRssolution of the Congress of State;

- Convention Against Doping in Spart UNESCO, dated 19 October 2005, in force
since 1 Februay 2007, adopted by San Marino @ahncil Decree n. 32/201@
is an outline document of general character caedléo themes on sport within
the Council of Europe, and it is tightly connectedhe promotion of the general
principle of protection of the cultural estateUNESCO;

- in this International context, San Marino has adrélee World Anti-Doping
Agency(WADA) of the Council of Europe, born in 1999 by colledd@mn between
the European Commission and the Member StatesdEtihopean Union.

These documents recognise to all citizens the rogtgport, they delineate a series of
politics and sporting common practices and thewl#isih the responsibility for the adherent
States to guarantee the real application of sgttt.rHowever, they intend to realise an European
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and International co-operation so as to allow dvedy the access to sporting activities without
any distinction of sex, race, colour, languageigi@h etc., and to protect the sportsmen from
illegal or dangerous practices such as, for exantpke abuse of drugs, sexual harassment or
exploitation (particularly of women and children).

The basic philosophy subtending the Sammarineseagpip on the matter of sport with
the afore-mentioned Sammarindsav n. 32/1997and with the adhesion to the International and
European Conventions is to consider sport not aslg private concern, but as a sphere to which
the public powers participate, too. The strategipraach provided for sports activity adopted in
the daily practice is regarding the complementacyioa of State with national sporting
organisations of a non-profit nature, assuring #lceess to the physical activities since the
elementary school and guaranteeing the formaticquefified teachers and funding the sporting
world.

Through a petition to Captains Regents and to Gowent of San Maring®, the group of
citizens of San Marino named “Atleti Agonisti” sigs some reserve on the real protection of the
right to practise the preferred sporting activity this Country. The promoters say about the
following anomalies to be resolved in Sammaringsets:

- disparity of the sports ground and their use frdra sporting federations and
sports society;
- anomalies in the funding distribution on public trdyutions to the Olympic
Federations;
- the athletes to which it is asked for Internatiopatformances cannot count upon
any tool of protection, support, incentive, ashegt tontrary it is provided by the
Olympic Charter, besides by all the other Countries
The result of this initiative is not known becaiise petition is currently opened to the signature
of everybody who want adhere to it.

It is worth bringing to attention a currently bilbout requalification and the updating of
the Sammarineseiscipline of 1997r, n. 32o0n sporting activity. Such initiative is borne the
need both to acknowledge all the Directives of Ititernational Olympic Committe¢C.1.0) —
whose principles, addresses and decisions San dMaas to follow, as established Byt. 7,
co.3, Law n. 32/1997 and to realise concretely the signed Internali@onventions, previously

125 Available at site http://www.petitiononline.com&63/petition.htm|
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quoted. The bill specifically considers the mattérdiscrimination that LGBT persons can
experience in sport. For this reason, efficacioistruments on the prevention against every form
of discrimination are elaborating in order to enea@@ many more persons to approach sports
activity, without any fear.

As regarding to the real national situation of LGB&rsons in sport, an interview with
Officer of the Secretariat of State for Sport - Ddk. Renzi - shows that in San Marino
homophobic verbal abuses in order to ridicule tbferee during sporting events or slogans
chanted by fans against the opposing team do reetromn San Marino demonstrations of neo-
fascist groups or hooligan groups expressing aBT sentiment there have never been. Sports
Associations of San Marino have not any openly LGEDple; and LGBT sports groups or
LGBT non-professional clubs have not emerged.

Although concrete cases of homophobia in sports rere present in San Marino,
Sammarinese policy agenda and action plan give taothg priority on the matter of
antidiscrimination, of each form, and the effonte permanent to nip in the bud violence during
bouts. This circumstance moves away from the ntgjaf the European Countries, where
according toFRA (20099 placing homophobia on the anti-discrimination radge has only a

limited focus particularly compared with effortsreduce racism.

3.11
MEDIA

This section examines how LGBT persons and thesslare represented and portrayed in
the public and private media, as well as visual amdten media: for example the internet,
newspapers and television. The collaboration ofEbepean Commission with music channel
MTV is an example on potentialities of media repraations of LGBT people. This initiative
includes an advertisement spot, a Creative Conpetitargeting younger audiences in relation
to race discrimination, as well as the annual jalish award which rewards journalists who
contribute to a better understanding of diversitg aroblems of discriminatidff. This initiative

at EU- level represents valuable measures in baitigithe media to change public attitudes and

126 Cit. FRA, 2009c, p. 95.
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encouraging those working in the media to re-exaniheir portrayal of those belonging to
particular social groups and minorities.

In order to oppose the diffusion of hate messafas,Marino prohibits the divulgation of
discriminating messages to the comunication chafiugh theArt. 3, co. 2,0f Law n. 97/200&n
the matter of prevention and repression of violeamgainst women and of gendeit.(§ 3.3. The
inhibitory tutelage is the instrument adopted bg tagislator to grant concrete content to such
prohibition.

In San Marino - as across the EU- the media coverage of LGBT persons is
characterized by a limited visibility of their amgents; although gay men are more visible than
lesbian, bisexual or transgender persons whiclpraaically invisible.

LGBT persons of San Marino are not subject to éiqudar form of stereotyping because
the San Marino’s media do not use semi-erotic tilieons - that contribute to prejudice and to
reinforce the idea that sexual orientation is afiput sexual activity and preferences — nor only
speak about incidents of homophobic speech - #atcontribute to consider homosexuality a
taboo and to depict LGBT persons as deviant, diskasnnatural or, worse still, immoral or
socially destabilising.

The press of San Marino does not use homophobguéage. In the newspapers, LGBT
persons and issues find space for their nuancerdman perspective. Incidents of homophobic
discourse which would not be accepted appearinghé journal in negative sense and of
condemn.

LGBT representation on public Sammarinese radio t@helvision, calledSan Marino
RTV, is rare. Seldom television offers coverage onigant political and social LGBT events or
on significant laws passed by tlreat and General Councdn matter of sexual orientation or
gender identity. For example, no notice has be@engwith regards to the partecipation of
Association LGBT San Marino, in the “Gay Pride” @alations; or when in 2004r thaw n. 121
repealed thért. 274 of the Criminal Codecondemned with imprisonment the homosexual acts
commetted in public place, or in 2008r when ltlav n. 66on aggravating the criminal sanction
for acts of sexual discrimination and thew n. 97 concerning the protection of victims of

violence on the grouds of sexual belongicfg § 3.9 were adopted, the notice was given by news

127 Cit. FRA, 2009¢, p. 12.
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and newspapers only. No public debate on televigioon the radio have taken place, to explain
the force of these rules.

The TV stationSan Marino RTVs neutral towards LGBT persons and issues. Adagrd
to an interview with its contributors for this repahey appear happy to give television space to
LGBT issues.

The sole LGBT NGO existing in San Marino (Assoaise Culturale LGBT San Marino)
communicates with the public opinion and it argutssissues both through its website —
Igbtsanmarino.splinder.com/ - and by interventiams Sammarinese dailies (&® Tribuna
SammarineseSan Marino Oggiand L'informaziong, without any periodicity or distinction of
newspaper. The web-site of Association LGBT Sanimdais a tool of sociability for everybody
that want to exchange suggestions and opinionsewenyit contains a comprehensive collection
with links giving a general guide to patients irethealth service, newspapers, publishing
companies, publications and articles, books, aothes, radio features, films and conferences
and generally a greater awareness.

3.12
ASYLUM AND SUBSIDIARY PROTECTION

In the Republic of San Marino, the asylum institist@ot specifically provided for sexual
orientation or gender identity: refugee statusesognised on the grounds edch persecution.
Particularly, San Marino mentions the general awyinstitute both with the constitutional
principle established b&rt. 1, co. 2 of theDeclaration of the Rights of the Citizefes. § 3.7 and
with the adhesion bizaw n. 24/197Qo 1951 Convention on the Statute of Refugé&ésough
this last mentionetlaw n. 24/1970San Marino grants asylum to persecuted persatfistiae due
reserve of compatible cases with rules regulatimg admittance and resident permit in the
Republic’s territory. This reserve considers thsifion of San Marino in the core of the Italian
peninsula, and then considers the lack of checktpain borders and, finally, it considers its
restricted territorial dimensions (60,57 kmq). Rbe same reasons, San Marino has never
adopted the instrument of adhesion to @envention on the Statue of Refugees dated,1951
consequently it is not a bound party.
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In this legislative context, the procedure to grastylum is not regulated by any
Sammarinese legislative rule. It is mere praxis theCongress of Stati® decide on each single
case whether to admit a resident permit for huraaait reasons. Asylum seekers have no limits
of stay and they are integrated with San Marin@sgte in mutual respect.

Interviews with A. Selva, a past member of the Goreent among ‘80/'90 years, and
with the actual Secretary for Foreign Affairs, Auldroni, confirm that Republic of San Marino
has kept unchanged the practice concession ofrasyluhe course of time, primarily aimed to
grant asylum to persons worthy of protection wittvance modality as regards international
events. Well then, in granting either refugee statuseparate forms of humanitarian protection,
San Marino complies with the taken internationdlgattions and, at the same time, evidences its
traditional sensitivity in the protection of humaghts. Therefore, it is rare to grant asylum from
San Marino because, as mentioned previously, thent®p has to consider its actual territorial
and economic extent, that would be upset over deuthcrease in population.

Interviews with experts operating under the Seditaf Foreign Affairs confirm that the
Congress of Statkas granted asylum during the last decades, watrier cases on grounds of
sexual orientation or gender identity. Becauséhefihbnumerable sequence of asylum claims that
San Marino receives, it is not possible to defiheamong these, there are demands on the

grounds of sexual orientation or gender identity.

3.13
MULTIPLE DISCRIMINATION

This section describes issues affecting LGBT pexsaith disabilities, of an ethnic
minority background and/or the elderly. In fact, BRG persons with disabilities can experience
reactions both of their sexual orientation and hairt disability, increasing their vulnerability;
elderly LGBT persons have been marginalized inrtke®n, during their adulthood and in the
final stage of their lives; LGBT people belonging &n ethnic and/or religious minority
backgrounds can suffer the risk of homophobia aadhdsment from people of the cultural
backgrounds as heterosexist and/or of the samerityind/hen this doing, LGBT people suffers
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the severe consequences of confronting sanctiongh&r behavior, disbelief, repression and
misdiagnoses.

For the Republic of San Marino, there is no datal@BT persons’ experiences of
multiple discrimination, either unlike lesbian womand gay men, or LGBT migrants or disabled
gays.

As mentioned at § 3.3, the activity of tl@ommission For the Equal Opportunities
attributes to the struggle against each form ofrdignation a prioritise circumstancérg. 2 of
Law n. 26/2004 According to an interview granted for this refpahe Co-ordinator of the
Commission For the Equal Opportunitie$. Serra - highlightes that with regards tophscess
involving each case of discrimination, the Comnaasiconsiders vital the value of the
intersection of each grounds, identity and sooidé,rrealizing a wide cooperation involving
appropriate national structures e/o authoritiess Titegrated approach by which the National
Equal Body prioritises multiple discrimination areatment cases (gender, ethnic origin, religious
believe, sexual orientation, age, physical and alatisability) is not present in the majority of
the European States, rather it is adopted only éthétands, Ireland and Romalifa

Sammarinese legislation considers multiple diseration an aggravating circumstance
(Law n. 66/200&ndLaw n. 97/2008see § 3.3

According to interview with Director of the Minore8/ice of San Marino, none of the two
branches of the Service — i.e. one residentiakttra, in which the patient with more serious
impairment lives; the workshop laboratories asliaté attended daily from patients with lesser
disability that live unlike the first ones live iheir family - has established multiple identity
groups including the intersection of sexual origota and other grounds. One of issues
periodically faced by promoters in order to faelé experiential dynamics among patients is
related to sexuality, but it is devoid of elabavaton LGBT issues.

An interview with Director of National Nursing Honrefers that sexual orientation at
elderly persons is one of the experiences congideyehealth staff in giving appropriate cares
and services.

In spite of that, special groups for disabled aedly LGBT persons are not established,
nor for general LGBT persons. But — the two Hed#ltrectors say - the staff has the necessary

experience to involve every diversity, or rather thre activities carried out by the health

128 Cit. FRA, 2009c, p. 104.
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structures every precaution (providing consellsupport, shelter) is taken at the aim of focusing
on breaking isolation and at least to reduce ttfficult vulnerable position. As a matter of fact,
it is by the intersection and cooperation amongdhisting structures that the health services
resolve the particular exigencies of disabled ategly people in combining with their sexual
identity. This practice is referring to the littlerritorial dimensions of San Marino, but it cannot
be enough to identify and to tackle about spegqiioblems faced by person of different

orientation and identity.

3.14
TRANSGENDER ISSUES

Transgender persons prefer to be another genderthiegr birth gender. The feeling of
lack of belonging to biological birth sex drivesrissexual to adjust his/her body in order to
realize his/her identity by proceeding to physialérations, such as hormone treatment or
surgery. Since the transsexual experience has @lerity that goes beyond the sexual
orientation of person, it is commonly adopted tmglish termtransgendebecause at best it
renders the passage from gender identity to thetitsechoosedf°. Transgender persons face
transphobia and discrimination on the grounds eirthender identity and expression and not
necessarily because of their sexual orientatioe. §éxual orientation of transenders is often
confused with their gender identity, so that tramsier people faces more severe prejudice
than lesbians, gays or bisexuals.

According toFRA (2009c, p. 119 available data confirm that the percentage afidgender
people experience forms of abuse is significanttyerthan LGB persons.

In San Marino there is no published research nficialf information on the experience of
transgender people, their living conditions andigphobia. Nothing let us perceive the presence

of transgender persons among citizens of San Marins residents.

Attitudes towards transgender people

129 Git. A. Amato, 2005.
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With the lack of data on the experiences of traxssis living in San Marino, the
reference of two studi€® at EU level can describe the attitudes that tleeefthe first of these
studies was involving 151 psychology and engingestudents in Britain; the second was
involving 407 undergraduate and graduate studesush researches show that transphobia
appears to be closely linked with religious andehegexist attitudes, a belief in the biological
basis of gender identity and little previous cohtaith gender minorities. With the consequence
of a bad situation for transgender people, witk&fbf their lives and lack of visibility.

At the contrary to these studies, in San Marino $tv@ng religious creed and the
conception of the heterosexual family widespreadramits citizens’ mentality are never become

in transphobia.

Treatment of transgender people by their families

The unavailable data concerning transgenderisnramMarino it is not possible to know
the extent of transgender confidence in family o§ia, if they experienced practical signs of
acceptance or a breakdown in their relationshif wheir families when they was open about
their gender identity, or if they are feeling exdsal from family.

Hate Crime

As mentioned in 8§ 3.3, withaw n. 97/2008jiving full civil, penal and trial protection thé
victims of violence, San Marino influences the p@ton of safety of its citizens through
mechanisms of protection and guarantee providinghf®e mobilization of the State Institutions.
Therefore, victims of crime experienced regulady ceport on transphobic hate crimes without
fear.

According to official information of the media, abwases of San Marino, and an interview
for this report with the Association LGBT of San iife, no datum testifies the lack of
confidence by victims (heterosexual, transgenddroonosexual) towards the public Authorities,
due to the belief that they will be inappropriatetyinteractions with members of the police and
personnel of medical corps when they need theistasse.

Evidently, in San Marino these terrible facts dat accur.

130Tee N., Hegarty, P., 2006; cit. FRA, 2009c, p..111
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With the samelLaw n. 97/2008and Law n. 66/2008 San Marino has extended its legal
protection to the dignity of persons by sanctionthg explicit prohibition of racial, ethnic,
religious and sexual discrimination and discrimioratof genderdt. § 3.3. In doing so, the strict
enforcement of the laws here examined risks to vathin the defence of transgenderism,
because they prohibit violence on the grounds aluaebelonging (that it emphasises the
difference of gender assigned at birth), withouhdany specific reference about the protection
of “gender identity” or gender expression (thde#ves aside the real sexual identity).

But certainly, San Marino will never authorize digitation depressing the liberty and the
dignity of the person. However, a solution simpgd@arently should be an express articulation of
sexual orientation and gender identity, in ordeptecise protection of transgender persons from
discrimination and to legally treat differently thather persons of the same gender as the

acquired identity.

Freedom of Assembly

In San Matrino there are no any NGOs with a spefoficis on transgender people.

San Marino has - as mentioned in this report -national LGBT Association as the
unique chance for lesbians, gays, bisexuals antsdexuals to multiply efforts, strengthen
networks, co-ordinate campaigns, exchange bestipgaand formulate political demands and
strategies. This Association represents a tremendogpport by the participants and for the

groups.

Family issues

Those who marry after the transition have the ildgi of proposing themselves as
adoptive parents. According to ltalian transsexaradl transgender organisatibits however,
prejudices in the assessment process underminpdbsshility.

In San Marino, marriages in which at least onerarhas submitted him/herself to a sex

reassignment proceeding do not appear, neithergrap®sal of adoption by parent emerged.

Employment

1 Ctr. official site of Osservatorio Nazionale stdentita di Genere.
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Generally, work is one of the main areas of distfes transgender. Frequently persons that
do not want renounce to their identity’s statemarg@ forced to move their job because
difficulties with labour context or they find thesiges without work or they are released. For
example, with regards to the Italian context C.t&®e @009 cites research that show the high
risk of transgender of being a victim of harassmarthe workplace or being fird. The great
measure of the difficulty of transsexual personéinding job is given by their appearance that
does not fit with their documents. The exclusiamnirworking place always forces transgender to
seek in the circuit of prostitution the source n€ame. According to the ltaliaArcigay and
Arcilesbica (2009, it is relatively large the number of transgendeersons (particularly
transgender women) relegated to prostitution bectheslack of access to the labour market, and
the ban on prostitution in Italy further marginakztransgender sex workers.

There is no data about complaints/cases of tralggerersons in the Sammarinese’s labour
market because of their gender reassignment oregededntity. There are no reported cases of
required use of gender inappropriate toilets atkwfmr inappropriate remarks or harassment, or
physically assault. There are no cases of unemmaynfor reasons of gender identity,
discrimination upon recruitment, no full-time jadiscrimination in the area of pay, with regards
to opportunities for career advancement, or theagagent in dangerous or illegal activities to

survive.

Education

As already declared on this matter, there is no Ii8arnno’s data reporting females with a
male identity or natal males with a female identior those that identify as intersexed,
intergender androgynous, or ermaphrodite. In timeesaay, there are no notes of harassment or
bullying at school experienced for transgenderaras

In the schools of San Marino, educational matersald lectures as instrument to provide

knowledge on transgender and LGB issues are nivibdited.

Health

132¢. Bertone, 2008.
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Qualitative sociological research on transsexudramsgender persons’ living conditions has
highlighted the many forms of social and economgtrdss which characterize the transition
period before legal sex reassignm&htThis period can last several years or it can be a
permanent status for those who do not want to @adsex reassignment surgery. This waiting
time can appear very long; but it allows to valttergtively the difficulties to face and it permits
to give successful to the most persistent indiMsluae. those that are fully sure to subject
themselves to the reassignment surgery.

Several decisions by the European Court of Humaht&?* have established the principle
that transgender-specific healthcare (i.e. healéhdarectly related to the gender identity of a
person) is a medical necessity and should be cdJgyehealth care plans in the same way as
other medically necessary procedures.

San Marino has no law expressly regulating sexsigasent proceedings. The absence of
rules on this matter can be explained with thecggavhen non-existent, relief of these facts in
the judicial praxis of the Country. Should it betbeto issue a specific legislative norm on this
matter?

In San Marino, as elsewhere, the laws also origifiedm actual social needs, that in San
Marino are not emerged at the present day. Actualghould be superfluous to submit a
parlamentary discussion on this thorny problem sugsequently spark a heated debate on this
matter, when whoever wants to submit him/herselthie surgery can turn to the specialised
structures of the surrounding territory and fatbithe legal sphere of the Country in which these
surgeries are physically made. Therefore, it agpaatikely that an immediate intervention by
legislator to regulate the needs of transgendeplpamould occur — just think that San Marino
has not even provided for termination of pregnaisgidline.

With the lack of a specific Sammarinese discipliregulating sex reassignment
proceedings, referring tbaw n. 43/1946on the matter of order for registry-office abhdw n.
42/19550n the matter of institution of the obligatory ®m of Social Welfare, it is evident that
parties interested in obtaining a new identity oarith the due personal data changes must make

two requests to the Judicial Authority:

133 C. saraceno, 2003.
134 Case of van Kiick v. Germany, Application n. 35968judgment of 12 June 2003. And case of L. \huidinia, Application n.
27527/03, judgment of 11 September 2007. See lastbscat official site European Court of Human Right
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first, he/she must be authorised to have the redqusurgery. This judicial authorization
allows the person to obtain this surgery in pulbiaspitals free of charge. Since the
hospital structure of San Marino does not executh surgery, the subject must apply to
fixed structures abroad so that the National Hefalthd allows free treatmenArt. 3, co.

2, Law n. 42/195k with the authority received by the family doc{éurt. 4, co. 2, Law n.
42/19595 subject to visa by public Social Welfare Insibat (1.S.S) of the RepublicArt.

4, co. 3, Law n. 42/1955If there is no authorisation of a judge, nothprgvents the
transsexual desiderous to undergo this surgeryddoeas foreign health structures, and
consequently to fall into the jurisdiction of theSeuntries. In this case, the subject will
be excluded from the free health service and theerc@f the hospitalisation cost,
including the numerous therapies for reassignmkatls on the transgender applicant.
However, the induction to transgender people to tarforeign hospital structures has the
negative consequence that the transexual doesabtd have the necessary assistance
from the State to face a consciuous choice, nbat@ the appropriate treatment by health
professionals (i.e. psychiatrists about transitiohfhe nation. As result, the transexual
could avoid doctors’ visits as much as possibleféar of inappropriate behaviour or
could prefer to escape national care at home. V@ uncomfortably can also have the
terribile consequences to consider and to attenipide at least;

secondly, after surgery of sex reassignment, #uestrender can ask for a judicial order
which gives consent to change the details of selxn@me in the records of the Registrar
of Civil Status of San Marino, as requestedly 15/99-103of Law. n. 43/1946.

Nor do sex reassignment proceeding appear in therdainese legal system, to reenact the

difficulties faced by transsgender persons. Bubeting to COWI £009), it is very difficult to

collect Case-Law on this subject. It seems that:

the lack of a judge’s prior authorisation for suggeannot preclude a subsequent
recognition of the individual’s right to sexual id#y, if authorization could have been
given in such a cas®&

male to female reassignment is usually authoriség when the male has had complex
surgery including orchidectomy, penectomy and vagjiasty. If the person is not able

(for example due to illness) or unwilling to underthese complex procedures, he/she

138 Jtaly, Court of Milano, October 5th, 2000; G@OW!|, 2009, p. 12.
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cannot obtain the judicial order and the consegsexteassignment, even if he/she takes
prescribed sex hormones. In lItaly, only in two caske judge has ordered a sex
reassignment after a simple orchidectomy; and onigne case did a judge order a sex
reassignment without any operation, as the tramsdegoncerned was very ill and
probably close to deatif;

» female to male change is usually authorised wherfémale has had surgery, including
mastectomy and hysterectomy. By contrast, surgerypknile reconstruction is not
requested because it is a very difficult operatwith a high failure rate.

The site of Association LGBT of San Marino providesormation within the LGBT
community €fr. § 3.1) and it dedicates space to aspects of transgdéreddth care and to a guide

of hormone therapies and treatment.

Sport

No data are available about the experience of gearder people in sports activities of
San Marino, for example the presence of transsexerayjaged in sport or transsexual athletes
banned from competition sports.

Interview with Officer of the Secretariat of Stdte Sport - Dott. A. Renzi - confirms the
absence of participation by transgenders, gaybjdes or bisexuals in sports activities than the

rest of people.

Media

To report in a representative way the transgendgrmaents could form their community
as a reality and it could represent one first bertyvimportant step to cultural transformation
favourable to social integration of various sulgediiegative representations of transgender
people’s lives suggest an unrealistic view of thadtitudes and to show them as martyrs or
disempowered victims of violence over-emphasisimgnt as diverse community, with
implication on cohesion of community.

In order to orientate the sensitivity of public wijpin San Marino prohibits divulgation of
discriminating messages by the comunication ctafpugh Art. 3 of Law n. 97/2008on the

matter of prevention and repression of violencerajavomen and of gendetit( § 3.1J.

138 taly, Court of Roma, October 18th, 1997; €IOWI, 2009, p. 13.

98



By contrast, as already mentioned in § 3.11 therBanmese information has dedicated
scarce spaces to information on the individual somal conditions of transgender and LGB.

A great role is having the strong potentialitiesegi by the Sammarinese press and the
site of Association LGBT of San Marinait( § 3.4 — 3.1} on one hand, transgender and LGB
communities have found a space to communicateyfi@ed to express their rights; on the other

hand, public opinion finds information to cast lmstunknown world.

Asylum issues
It is here confirmed that already said in the asyligsues area § 3.12, i.e. there is no
evidence of whether transgender people have bemessful in gaining asylum in San Marino.
Although pass practice shows that each refugeeabesss to the local community and
support with regard to health, working and gengradicial structures, the lack of cases of asylum
to transgender persons make it impossible to kndvetler transgender persons in asylum

procedure will be able to have their healthcarela@®vered such as with access to hormones.

Multiple discrimination
In the Sammarinese cultural backgrounds as hetasbsthere is not experience of
transphobia towards transgender people with disiabil elderlies or belonging to ethnic

minority.
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CONCLUSIONS

The Republic of San Marino dedicates itself a¢yivte condemnation of human rights’
violation on grounds of sexual orientation and gendientity both with its adhesion to the
program dated 21 June 2006, concerning the fulfiitrof the Recommendatidtec. (2002) ®f
30 April 2002 of theCouncil of Europeon the matter of violence against women and afige
and with the recent signature of the DeclaratiothefJnited Nations General Assemialgted 18
December 2008, on condemn of situations of sexgatichination.

Through these initiatives, the Republic of San Marishows its traditional sensibility to
protection of human rights, considered the basesdehocracy and pre-qualifications to
consolidation of an area of liberty, safety andiges and, in this way, San Marino sustains the
objectives expressed by tB@uncil of Europgo which it adheres.

In order to analyse the individual freedoms arel ftmdamental rights safeguarded and
promoted by legislation and institutions of San Marin favour of people of different identity
(that is the individual conviction to be male omigle) and of different sexual orientation
(physical and affective attraction for the oppoesie membri, for the same-sex membri or both),
the present report has exposed a recognition oralsand legal aspects pertaining to the
condition LGBT.

For such purpose, single areas have been corgidar¢he matter of rights and equal
opportunities: the attitudes towards LGBT persanisnes for hate and for aversion, freedom of
reunion and expression, employment, family issadacational system, health services, religious
institution towards LGBT issues, sporting activityedia, institute of asylum protection, multiple
discrimination, transphobia and discrimination feasons of gender identity. These are variables
that theEuropean Union Agency for Fundamental RigiffRA) has held as more meaningful to
reassume the forms of discrimination against LGB®e.

It is not useless to specify that human rightsnoarbe separate with artifice in areas,
because fundamental rights are indivisible andrdegendent. Neverthless, it needs to identify
the recurrence and the tendency to the periodippes in the State of problems on human

rights, considering every possible mechanism ofgatimn at national and International level.
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In examining the Sammarinese legal system it le@s lunderlined that today, undét.

1 of Law n. 59/1974better known aBeclaration of the Rights of the citizens and oid@amental
principles of the Sammarinese legal syst&an Marino takes in automatic way the Internation
accords on theme of human rights and freedomsgqilie negligible consequence that derives is
that the International accords on theme of humghtsi has to consider applicable in any case
from San Marino, even if it has not subscribed thémaddition, their inapplicably contravenes
clearly the fundamental principles of the legaltegs on the matter of equality in front of law,
proclaimed byArt. 4, first paragraph of the solemrLaw n. 59/1974All the same, on theme of
safeguard of rights parity toward LGBT people, $4arino is a part forced to actively employ
itself so that possible difficulties contrary tonflamental rights are removed, also with lack of
specific normative in such way.

The protection of fundamental rights doesn’'t cenhsentirely to follow normative
prescriptions, but it goes beyond the single lawd & consists especially in making really
accessible to holder the content of inviolable hamghts. This premised, the present report has
underlined the important role performed by the oral Authorities to provide for a general
prohibition of all forms of discrimination and fdhe respect and protection of such rights.
Precisely, the State offers services of assistaimed to the needs those persons that live with
difficulty their homosexuality or transexuality, $bat they learn to accept their identity in a
complete way. Moreover, the State gives psycho@gapport to parents that live with worry
the sexual and identity development by their childnfancy and adolescence. Besides, this
analysis has regarded to measures of protectidnnafamental rights that San Marino develops
at International and national levels, to apply theso in case it is the same State that violates th
fundamental rights or it respects them in an inadés way. TheCollege Guarantar the
Commission for the Equal Opportunitiaad the appeal to tHeuropean Court on the Human
Rightsare the mechanisms of protection and guarant€sonostitutional rights recognised from
San Marino to its citizens. Among these, @alege Guarantoiof the constitutionality of laws,
having to pronounce itself on conformity of the msrto fundamental principles of the legal
system Art. 16 of Law n. 59/197% is obliged to hold as inescapable fact its rietative choice
in an evolutionary sense, with consideration of gheface ofLaw n. 59/1974n Declaration of
the Rightsthat guarantees, as the fundamental principle ahrBarinese legal system, the

continuity of the life of State and its institut®rbelonging to the continental European tradition,
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but also with regards to it&rt. 1 concerning the International conventions on th@fbuman
rights and freedoms. However, it must be specit ih this search, th€ollege Guarantor
cannot deny the peculiarities of the Sammarineate Sa smalénclavewith its own history, tied
up to a centuries-old tradition, because the fotiods training its physics existence would come
to miss or, to be more exact, those conditions hickvSan Marino identify itself like a public
subject entirely particular and that it wants torbeognised within the International Community
for what indeed it can represé&tit

Then, it has been considered that national institor the equal opportunities is
constantly bound to introduce the necessary gusganb achievement of equality, particularly
on the non-discrimination profile and the improveinef diversities.

Through the appeal to tHeuropean Court of the human righitsis realized a double
guarantee for those who believe to be injured froisther State of a right sanctioned by
International rules on theme of personal rightdomestic procedure is provided by the judicial
system and an external procedure is provided bitinepean Convention

Although San Marino has not a situation of soeralergency, because there is no notice
in its territory of racist ideas campaigning or énddr reasons of sexual orientation or gender
identity, anyway the Republic has endowed itsethuaw Law n. 66/2008setting up a standard
suitable to repress episodes of racial and sexsaliohination, homophobia, bullying at schools,
that could happen in the future. And bgw n. 97/2008 San Marino grants direct protection
against violence of gender, therefore men, womemh BBBT. It has been underlined the
fundamental role developed by National Authoritiesguarantee that no individual suffers
discriminations of any kinds; and that the protactiof the rights, of the minorities also,
constitutes the Sammarinese political care anddse of the public Authority.

The content regarding to freedoms of reunion amutession has shown the will of the
Government to spread to public opinion the knowéedg LGBT issues and to favour integration
of diversities. The presence of the equal oppatiesinstitute within the Government is able to
promote the social inclusion and freedom of expoessf LGBT people and generally of all
different identity.

With the area related to the institution of heaéhnvice [.S.S) it is appeared that in San
Marino the HIV is not considered as ill and thatdit@l Corp constantly adjourned is able to

137 Cit. L. Lonfernini, 20086, p. 205-206.
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face in a professionalism manner the specific deimari LGBT people. The connection among
the existing sanitary structures resolves the qaer needs of healthcare of LGBT people,
homosexuals with disability or elderly. Consequemdl the lack of recognition of “next of kin”
status among same-sex partners, in case of illl@83 person has to confide to efficiency of
the sanitary personnel to assist his/her own paitngospital in intensive department.

On the educational matter, in absence in the dsladcsan Marino of a specific discipline
on the thematic LGBT, the formation course caltedicolo “Nuovi Sapefipredisposed by the
Sammarinese school institution has shown notabfdi¢in potentialities. The purpose of the
curricolo is to promote forms of dialogue and integrationoam different culture of people.
Naturally, it includes the sexual education. ThenBerinese educational system is a reality
involving a multiplicity of actions engaging sevegartners: public (teachers, hospital and
sanitary units, public bodies), private civil itgtions (associations, groups, movements),
University and families.

The sports discipline is object of specific naéibdispositions and of numerous European
and International accords. Such approach showsdhsiderable importance that San Marino
recognises to the role of the sport as tool ofexirand well-balanced development of psycho-
physical intellectual moral social well-being, il atages of life. Furthermore to obtain this
objective, the State commits itself to contrastrgerm of abuse in sport, for example doping,
and to prevent any display that could degeneratacts of violence. In this perspective, San
Marino does not leave the sports activity to pevatdividual, but it is a sphere to which the
public powers patrticipate, too, with encouragirgyekecution to everybody. At the present day
the discipline on the matter of sport has legigéatevision pending that will provide to favour a
great involvement of LGBT people in the sports\atiés.

As regarding to the access of employment, it lnhunderlined that, despite numerous
legislative texts are in vigor enacting the fullripa of juridical and economic treatment of
workers without distinctions of gender, always there normative datum doesn’t result able to
assure the total elimination of phenomena of digsicration in access to employment toward
LGBT persons, besides toward women. The datumasgdht us by the Association LGBT of
San Marino.

On the family institute, also with the lack of vdgtion of the union among same-sex

partners in San Marino, it can be admissible ascyple the validity of the so-called “accords of
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cohabitation”, they are conventions that partners stipulate in order to regulate the property
aspects of their affective relationship. Nevertbjesis a decisely insufficient discipline sin¢et
accord among partners can exclusively concern vadahle property rights: so many profiles
still stay excluded, among which, remarkable, thosenected to some property relations, while
terms related to tightly personal aspects that comynfaced cohabitants of opposite sex cannot
be protected.

From a summary recognition of the real situationSaih Marino, it emerges that a possible
application of regulation on the legal cohabitati@iween homosexuals would not find favorable
acceptance at the present day. This attitude odippn towards homosexual unions cannot be
considered as homophobia, instaed it is foundea tip® risk to go over the content of the social
pact that governs the affective relationships.

And then being considered that, even taking no&t thany Countries have proceeded to the
formalization of homosexual unions and to them lleggualization to matrimony, how it is
possible to reconcile a rule on protection of sa@epartnership with the natural law that always
meaning the procreation as the sexual union of a amal a woman, guaranteeing survival of
human kind and the transmission of life?

The media coverage on LGBT issues is rather sc&@® spaces are still dedicated to
information on individual and social condition oahsgender and LGB. Neverthless, in the last
years communicative potentialities are increasethbySammarinese press and by the web of the
LGBT NGO of San Marino.

With regards to the discipline on the matter ofl@® protection, San Marino has
reconfirmed its International care in favour of tights. And it comes into its tradition to grant
hospitality and protection of which it has alway®wn generosity, also at cost of serious risks of
its political existence. Besides, the concessioasyium by San Marino is unusual because it
must consider its real territorial and economic ehsions, that would be upset against a sudden
increase of population.

The context strongly traditionalist, in prevalenCatholic religious, characterizing the
Republic, will not favour the issues of LGBT peapkut it is not here discussing what it is
permissible and instead not allowed. San Marincagémproved to be generous for the rights.
And at the same time, it cannot escape from thditimaal symbols of its society, that moreover

they are well present in its Constitution and tihat institutions have the duty to make to apply.
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And that LGBT persons have the duty to respect. alghat that primarily matter is that San
Marino realises the object of a full laicity, coraes, that constitutes the tool regulating the
pacific cohabitation, that exalts the differenced & does’t hide them, and that it places itself i
a cultural and social way present for centuriesthea Republic. As always, it will be the
permanent dialectics among the differences of tdugety that will realise — also at the cost of
vivacious disorders and clashes of opinions — aloipétion that can be defined really democratic
because it will be the result completed by theedéhces compared in the Sammarinese society.
It is sure that beyond the most or less expressoming, however dramatic, accidents of
aggression have never taken place. It is diffused awareness that LGBT subjects are not
considered as social disabled persons, they ara weiak group to protect, they are not affected
of illness, they are not invalid, they are not mide It is sure that in San Marino LGBT person
doesn’t suffer a restriction of the social statesréfore there is not the refusal for who feels
different. In San Marino, the social phobia for th#ferent individual doesn’t subsist and nobody

would dare him/herself to criticize the other pedpkexual habits.
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