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Introduction  

1. The following Recommendations of the Parliamentary Assembly were transmitted 
by the Ministers’ deputies to the CDDH for information and possible comments:  

-  Recommendation 2166(2019) – Human rights and business – what follow-up to 
Committee of Ministers Recommendation CM/Rec(2016)3?   

 
-  Recommandation- 2171(2020) - Concerted action against human trafficking and 

the smuggling of migrants. 
 

2. The present document contains the texts of both Recommendations as well as the 
respective comments adopted by the CDDH by written procedure. They were 
subsequently sent to the Secretariat of the Committee of Ministers, which took full 
account in the draft replies it submitted to the Deputies. 
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Recommendation of the Parliamentary Assembly 2166(2019) – Human rights 
and business – what follow-up to Committee of Ministers Recommendation 
CM/Rec(2016)3?   
 
TEXT OF THE RECOMMENDATION  
 

1 .  Referring to its Resolution 2311 (2019) “Human rights and business – what follow-up 
to Committee of Ministers Recommendation CM/Rec(2016)3?”, the Parliamentary 
Assembly recommends that the Committee of Ministers: 

1 . 1 .  take all necessary measures to ensure a wide dissemination of Recommendation 
CM/Rec(2016)3 on human rights and business; 

1 . 2 .  examine the implementation of Recommendation CM/Rec(2016)3 as soon as 
possible and, in any event, not later than five years after its adoption; 

1 . 3 .  consider conducting further reviews of the implementation of Recommendation 
CM/Rec(2016)3 on a regular basis; 

1 . 4 .  continue to support the work of the Steering Committee for Human Rights (CDDH) 
on human rights and business; 

1 . 5 .  take all the necessary measures to make the CDDH’s Online Platform for Human 
Rights and Business operational without delay; 

1 . 6 .  take all the necessary measures to encourage Council of Europe member States to 
adopt, review and/or update action plans on the implementation of United Nations Guiding 
Principles on Business and Human Rights, if they have not yet done so, and to share 
them with other Council of Europe member States, in particular through the Online 
Platform for Human Rights and Business; 

1 . 7 .  step up the co-operation between the Council of Europe and other international 
organisations, in particular the United Nations, the International Labour Organization 
(ILO), the Organisation for Economic Co-operation and Development (OECD) and the 
European Union, with a view to promoting consolidation of coherent standards on 
businesses’ responsibilities in the area of human rights and the implementation of the 
United Nations Guiding Principles, as well as exchanging good practices in this area; 

1 . 8 .  engage in the work of the United Nations open-ended intergovernmental working 
group on transnational corporations and other business enterprises with respect to human 
rights on a legally binding instrument on business activities and human rights; 

1 . 9 .  consider revising Recommendation CM/Rec(2016)3 with a view to more explicitly 
covering gender-based human rights abuses and vulnerable population groups such as 
migrant workers, minorities and persons with disabilities, and referring to member States’ 
obligations towards these groups under the European Social Charter (ETS Nos. 35 and 
163). 

 
 
 
 

http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-en.asp?FileID=28296&lang=en
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CDDH COMMENTS  
 

1. The CDDH takes note with interest of Parliamentary Assembly’s Recommendation  

2166(2019) – “Human rights and Business” – What follow-up to Committee of 

Ministers Recommendation CM/Rec(2016)3? The CDDH finds the text sent the 
Assembly very timely, since the Committee of Ministers is expected to review the 
implementation of its Recommendation to member States on Human Rights and Business 
(hereinafter CM/Rec(2016)3) during the present biennium. At this stage, and as a 
preliminary response to the recommendations put forward by the Assembly, the CDDH 
would like to inform on the following concerning the various paragraphs of the Assembly’s 
text : 
 

Paragraph 1.1 of the Assembly’s text 
 

2. Council of Europe activities aimed at raising awareness on and promoting this text include 
the HELP Course on Business and Human Rights which introduces participants to the 
relevant existing international legal framework and explores the applicable jurisprudence of 
the European Court of Human Rights. A page in the HELP Online Platform has also been 
created where member States can register their relevant representatives or interlocutors in 
order to upload information or engage with other users. 
 

3. In addition, a Handbook for Legal Practitioners was published in 2019.  
 

i. This introduces the regional and international standards and mechanisms 
relevant to addressing business and human rights issues in Europe.  

i. It is intended to serve as a resource for legal practitioners, and others, 
across government, business, civil society, the media and in independent 
bodies, such as ombudsmen and national human rights institutions. 

Paragraph 1.2 

4. The CDDH will be invited to discuss questions related to the scope, process, stakeholders’ 
participation and time-frame of the examination of the implementation of CM/Rec(2016)3 as 
required under this recommendation. The CDDH’s Online Platform for Human Rights and 
Business provides a good basis for preparatory reflections and related discussions. 

Paragraph 1.3 

5. The CDDH’s discussion mentioned in the previous paragraph may address, inter alia, 
the desirability and feasibility of conducting reviews of the implementation of 
CM/Rec(2016)3 beyond 2021.    

Paragraph 1.4  

6. The CDDH welcomes the support for its work on Human Rights and Business. It 
underlines the need to reinforce its human resources available to enable to carry out its 
work, notably the examination of the implementation of CM/Rec(2016)3 and ensuring 
the continuous operations of the Platform. 

 

http://help.elearning.ext.coe.int/
https://www.coe.int/en/web/human-rights-intergovernmental-cooperation/online-platform-for-human-rights-and-business
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Paragraph 1.5 

7. The Platform was published on 27 November 2019.  
 
i. Information contained on its public pages includes links to relevant standards 

and guidance in the field of business and human rights at the level of the UN, 
Council of Europe, the Organisation for Economic Co-operation and 
Development (OECD), and the International Labour Organisation (ILO).  

ii. Also, an index of the published National Action Plans on Business and Human 
Rights is available and searchable by State.  

iii. CDDH members have also provided information regarding actions taken to 
implement CM/Rec(2016)3; this information is searchable by State or by pillar 
of the UN Guiding Principles on Business and Human Rights.  

iv. The Platform features information covering 21 States, 19 National Action Plans 
and 30 selected practices. 

v. The CDDH contributes to update the Platform with information. A compilation of 
replies by member States on a questionnaire regarding the implementation of 
Rec(2019)6 is available in the document CDDH(2016)06.  

vi. The Platform is intended to serve as a continually updated resource. States and 
National Human Rights Institutions are still encouraged to submit responses to 
the questionnaire and to contribute implementation practices and relevant 
information to the Platform.  

Paragraph 1.6. 

8. At present 19 member States have published a National Action Plan, with two more in 
the process of developing a plan. All of these are featured in the Platform. The CDDH 
discussions that will take place in the context of examining the implementation of 
CM/Rec(2016)3 (see paragraph 4 above) may create opportunities for encouraging 
remaining States to develop national action plans, and those States that have already 
adopted such plans, to share their expertise and experience and support other 
members in drafting national action plans. 

Paragraph 1.7 

9. The CDDH Secretariat has engaged in cooperation with other international 
organisations and will continue to do so.  

 
i. The Secretariat co-organised a session with the European Union External 

Action Service (EEAS) at the 2019 UN Forum on Business and Human 
Rights, on 27 November 2019 in Geneva.  

ii. The session “Strengthening regional races to the top on business and 
human rights: the role of regional organisations” featured a panel comprising 
officials from the Council of Europe, African Union, European Union, and the 
Belgian and Finnish Governments. 

iii. The Secretariat attended in a speaking capacity the Business & Human 
Rights Peer Learning Meeting (Brussels, 23 May 2019), organised by the 
Belgian Government.  

iv. Additionally, it contributed to a perspectives paper which was published in 
connection with the conference Business and Human Rights: Towards a 

https://rm.coe.int/steering-committee-for-human-rights-cddh-online-platform-for-human-rig/168094ef09
https://2019unforumbhr.sched.com/event/Uyys/strengthening-regional-races-to-the-top-on-business-and-human-rights-the-role-of-regional-organizations
https://eu2019.fi/documents/11707387/15400298/EU2019FI+BHR+Conference+Perspectives+Paper/4e5ca42d-31ef-fff1-41c8-aa0f21be17ae/EU2019FI+BHR+Conference+Perspectives+Paper.pdf


5 
CDDH(2020)08 

 
Common Agenda for Action organised by the Finnish Presidency of the 
Council of the European Union (Brussels, 2 December 2019). The 
perspectives paper underlined, inter alia, the complementarity of action 
between the Council of Europe and the EU in ensuring the implementation of 
the UN Guiding Principles on Business and Human Rights throughout the 
European region.  

v. The Secretariat also maintains regular contact with counterparts at the UN, 
EU and OECD, and welcomes further and more sustained collaboration. A 
representative from the European Union Agency for Fundamental Rights 
(FRA) is envisioned to attend the next working group meeting for the update 
of the HELP online course on Human Rights and Business.  

vi. The CDDH Secretariat remains open to cooperate and collaborate with 
counterparts in other International Organisations and will seek to ensure our 
work is complementary and mutually supportive.  

Paragraph 1.8. 

10. The Secretariat follows the outcomes of relevant processes and takes them into 
account, as appropriate, into its work. The relevance of the Council of Europe’s 
participation in the OEIGWG may be considered in the context of reflections and 
discussions regarding the examination of the implementation of CM/Rec(2016)3. 

Paragraph 1.9 

11. The CDDH process of examination of the implementation of CM/Rec(2016)3 may 
provide an opportunity to consider and assess the desirability and/or feasibility of 
revising CM/Rec(2016)3.  
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REMINDER 
 
Text of the Recommendation CM/Rec(2016)3 of the Committee of Ministers to member States on 
human rights and business  
(Adopted by the Committee of Ministers on 2 March 2016 at the 1249th meeting of the Ministers’ Deputies) 

The Committee of Ministers, 

Considering that the aim of the Council of Europe is to achieve a greater unity among its member States, 
inter alia by promoting common standards and carrying out activities in the field of human rights; 

Believing in economic and social progress as a means to promote the aims of the Council of Europe; 

Recalling member States’ obligation to secure to everyone within their jurisdiction the rights and freedoms 
defined in the European Convention on Human Rights (ETS No. 5) and the protocols thereto, including 
providing an effective remedy before a national authority for violation of those rights and freedoms, and 
where relevant their obligations arising from the European Social Charter (ETS No. 35), the European Social 
Charter (revised) (ETS No. 163) and from other European and international human rights instruments; 

Reaffirming that all human rights and fundamental freedoms are universal, indivisible, interdependent and 
interrelated; 

Recognising that business enterprises have a responsibility to respect human rights; 

Considering the United Nations (UN) “Protect, Respect and Remedy” Framework, welcomed by the UN 
Human Rights Council on 18 June 2008, and the UN “Guiding Principles on Business and Human Rights: 
Implementing the UN ‘Protect, Respect, and Remedy’ Framework”, endorsed by the UN Human Rights 
Council on 16 June 2011 (“the UN Guiding Principles on Business and Human Rights”); 

Considering the UN Committee on the Rights of the Child’s General Comment No. 16 on State obligations 
regarding the impact of the business sector on children’s rights addressed in 2013 to all States that have 
ratified the UN Convention on the Rights of the Child; 

Recalling its Declaration on the UN Guiding Principles on Business and Human Rights of 16 April 2014 and, 
in particular, that their effective implementation, by both States and business enterprises, is essential to 
ensure respect for human rights in the business context; 

Stressing, through this recommendation, its commitment to contribute to the effective implementation of the 
UN Guiding Principles on Business and Human Rights at the European level, 

Recommends that the governments of the member States: 

1.         review their national legislation and practice to ensure that they comply with the recommendations, 
principles and further guidance set out in the appendix, and evaluate the effectiveness of the measures 
taken at regular intervals; 

2.         ensure, by appropriate means and action, a wide dissemination of this recommendation among 
competent authorities and stakeholders, with a view to raising awareness of the corporate responsibility to 
respect human rights and contribute to their realisation; 

https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Rec(2016)3
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3.         share examples of good practices related to the implementation of this recommendation with a view 
to their inclusion in a shared information system, to be established and maintained by the Council of Europe, 
and which is to be accessible to the public, including through reference to existing information systems; 

4.         share plans on the national implementation of the UN Guiding Principles on Business and Human 
Rights (“National Action Plans”), including revised National Action Plans and best practice concerning the 
development and review of National Action Plans in a shared information system, to be established and 
maintained by the Council of Europe, which is to be accessible to the public, including through reference to 
existing information systems; 

5.         examine, within the Committee of Ministers, the implementation of this recommendation no later than 
five years after its adoption, with the participation of relevant stakeholders. 

Appendix to Recommendation CM/Rec(2016)3 

I.          Implementation of the UN Guiding Principles on Business and Human Rights 

a.         General measures 

1.         Member States should effectively implement the UN Guiding Principles on Business and Human 
Rights as the current globally agreed baseline in the field of business and human rights, which rests on three 
pillars: 

•    States’ existing obligation to respect, protect and fulfil human rights and fundamental freedoms (“the 
State duty to protect human rights”); 

•    the role of business enterprises as specialised organs of society performing specialised functions, 
required to comply with all applicable laws and to respect human rights (“the corporate responsibility to 
respect human rights”); 

•    the need for rights and obligations to be matched to appropriate and effective remedies when 
breached (“access to remedy”). 

2.         They should implement the UN Guiding Principles on Business and Human Rights and this 
recommendation in a non-discriminatory manner with due regard to gender-related risks. 

3.         In their implementation of the UN Guiding Principles on Business and Human Rights, member States 
should take into account the full spectrum of international human rights standards and ensure consistency 
and coherence at all levels of government. Member States which have not expressed their consent to be 
bound by a convention referred to in this recommendation should consider doing so. 

4.         Member States should give due consideration to statements, general comments, recommendations 
and thematic commentaries, provided by the competent monitoring bodies, relating to the human rights 
provisions of relevant international and regional conventions. 

5.         In addition to their own implementation of the UN Guiding Principles on Business and Human Rights, 
member States should set out clearly the expectation that all business enterprises which are domiciled or 
operate within their jurisdiction should likewise implement these principles throughout their operations. 

6.         Where necessary, member States should foster the translation and dissemination of the UN Guiding 
Principles, particularly in specific sectors or with regard to certain types of business enterprises where 
awareness is not yet sufficiently advanced, or in relation to which the risk of human rights abuses is high. 

https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Rec(2016)3
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7.         Member States should encourage third countries to implement the UN Guiding Principles on 
Business and Human Rights and other relevant international standards. They should also consider 
developing partnerships with or offering other forms of support to countries seeking to implement those 
standards. 

8.         Member States should offer advice and support to third countries wishing to strengthen, in line with 
the UN Guiding Principles on Business and Human Rights, their own judicial and non-judicial grievance 
mechanisms and to reduce barriers to remedies against business-related human rights abuses within their 
jurisdiction. 

9.         Member States should support the work of the UN, including the UN Working Group on Business and 
Human Rights, to promote the effective and comprehensive dissemination and implementation of the UN 
Guiding Principles on Business and Human Rights. 

b.         National Action Plans 

10.        If they have not yet done so, member States should develop and adopt plans on the national 
implementation of the UN Guiding Principles on Business and Human Rights (“National Action Plans”) which 
address all three pillars of those principles and this recommendation. They should ensure their publication 
and wide distribution. 

11.        In the process of developing such National Action Plans, member States should refer to the available 
guidance, including that provided by the UN Working Group on Business and Human Rights and seek the 
expertise and involvement of all stakeholders, including business organisations and enterprises, national 
human rights institutions, trade unions and non-governmental organisations. 

12.        With the participation of all stakeholders, member States should continuously monitor the 
implementation of their National Action Plans and, periodically evaluate and update them. Bearing in mind 
that a suitable model may vary from State to State, member States should share their best practices 
concerning the development and review of National Action Plans with each other, with third countries and 
relevant stakeholders. 

II.         The State duty to protect human rights 

12. Member States should: 
 

•    apply such measures as may be necessary to require business enterprises operating within their 
territorial jurisdiction to respect human rights; 

 

•    apply such measures as may be necessary to require, as appropriate, business enterprises domiciled 
in their jurisdiction to respect human rights throughout their operations abroad; 

 

•    encourage and support these business enterprises by other means so that they respect human rights 
throughout their operations. 

14.        Member States should ensure that everyone within their jurisdiction may easily have access to 
information about existing human rights in the context of corporate responsibility in a language which they 
can understand. 

15.        Within their jurisdiction, member States have a duty to protect individuals against human rights 
abuses by third parties, including business enterprises. This includes their positive and procedural 
obligations under the European Convention on Human Rights, as applied and interpreted by the European 
Court of Human Rights. Such obligations consist of requirements to prevent human rights violations where 
the competent authorities had known or ought to have known of a real risk of such violations, to undertake 
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an independent and impartial, adequate and prompt official investigation where such violations are alleged to 
have occurred; to undertake an effective prosecution, and to take all appropriate measures to establish 
accessible and effective mechanisms which require that the victims of such violations receive prompt and 
adequate reparation for any harm suffered. 

16.        The European Social Charter, the European Social Charter (revised) and the Additional Protocol to 
the European Social Charter Providing for a System of Collective Complaints (ETS No. 158) are other key 
instruments that afford protection against business-related human rights abuses, in particular with regard to 
the rights of workers. Member States which have ratified these instruments accept as the aim of their policy, 
to be pursued by all appropriate means both national and international in character, the attainment of 
conditions in which all the rights and principles set out in Part I of the European Social Charter (revised) may 
be effectively realised, and should consider increasing the number of accepted provisions. 

17.        In line with their international obligations, member States should ensure that their laws relating to 
employment are effectively implemented and require business enterprises not to discriminate against 
workers on any grounds, as reflected in Article 14 of the European Convention on Human Rights and 
interpreted by the European Court of Human Rights in its case law. 

18.        Member States should ensure that their legislation creates conditions that are conducive to the 
respect for human rights by business enterprises and do not create barriers to effective accountability and 
remedy for business-related human rights abuses. They should evaluate new relevant legislation with regard 
to any impact on human rights. 

19.        Member States should pay particular attention to the rights and needs of, as well as the challenges 
faced by, individuals, groups or populations that may be at heightened risk of becoming vulnerable or 
marginalised. 

III.        State action to enable corporate responsibility to respect human rights 

20.        Member States should apply such measures as may be necessary to encourage or, where 
appropriate, require that: 

•    business enterprises domiciled within their jurisdiction apply human rights due diligence throughout 
their operations; 

•    business enterprises conducting substantial activities within their jurisdiction carry out human rights 
due diligence in respect of such activities; 

including project-specific human rights impact assessments, as appropriate to the size of the business 
enterprise and the nature and context of the operation. 

21.        Member States should encourage and, where appropriate, require business enterprises referred to 
in paragraph 20 to display greater transparency in order to enable them better to “know and show” their 
corporate responsibility to respect human rights. Member States should also encourage and, where 
appropriate, require such businesses to provide regularly, or as needed, information on their efforts on 
corporate responsibility to respect human rights. 

22.        Member States should apply additional measures to require business enterprises to respect human 
rights, including, where appropriate, by carrying out human rights due diligence, that may be integrated into 
existing due diligence procedures, when member States: 
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•    own or control business enterprises; 

•    grant substantial support and deliver services through agencies, such as export credit agencies and 
official investment insurance or guarantee agencies, to business enterprises; 

•    grant export licenses to business enterprises; 

•    conduct commercial transactions with business enterprises, including through the conclusion of public 
procurement contracts; 

•    privatise the delivery of services that may impact upon the enjoyment of human rights. 

Member States should evaluate the measures taken and respond to any deficiencies, as necessary. They 
should provide for adequate consequences if such respect for human rights is not honoured. 

23.        When concluding and during the term of trade and investment agreements or other relevant 
conventions, member States should consider possible human rights impacts of such agreements and take 
appropriate steps, including through the incorporation of human rights clauses, to mitigate and address 
identified risks of adverse human rights impacts. 

24.        In order not to facilitate the administration of capital punishment or torture in third countries by 
providing goods which could be used to carry out such acts, member States should ensure that business 
enterprises domiciled within their jurisdiction do not trade in goods which have no practical use other than for 
the purpose of capital punishment, torture, or other cruel, inhuman or degrading treatment or punishment. 

25.        Member States should, when business enterprises referred to in paragraph 20 are represented in a 
trade mission to member States and third countries, address and discuss possible adverse effects future 
operations might have on the human rights situation in those countries and require participating companies 
to respect the UN Guiding Principles or the Guidelines for Multinational Enterprises of the Organisation for 
Economic Co-operation and Development (OECD). 

26.        Member States should advise, for example, through their competent ministries or diplomatic or 
consular missions, business enterprises which intend to operate or are operating in a third country on human 
rights issues, including challenges faced by individuals from groups or populations that may be at a 
heightened risk of becoming vulnerable or marginalised, and with due regard to gender-related risks. 

27.        Member States should be in a position to inform business enterprises referred to in paragraph 20 on 
the potential human rights consequences of carrying out operations in conflict-affected areas, and in other 
sectors or areas that involve a high risk of a negative impact on human rights, and provide assistance to 
these business enterprises, in line with relevant international instruments, such as the OECD Risk 
Awareness Tool for Multinational Enterprises in Weak Governance Zones or the OECD Due Diligence 
Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas. Member 
States should facilitate business enterprises’ adherence to sector-specific standards, such as the Voluntary 
Principles on Security and Human Rights and the International Code of Conduct for Private Security 
Providers. Member States should consider performing a sector-risk analysis in order to identify the sectors in 
which activities are most at risk of having a negative impact on human rights. 

28.        Where appropriate, member States should promote, support and participate in training and 
workshops for business enterprises and their local trading partners, including on human rights due diligence 
in their business activities in third countries. This should be done in co-operation with business organisations 
and enterprises, national human rights institutions, trade unions and non-governmental organisations. 
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29.        Member States should offer training on business and human rights for government officials whose 
tasks are relevant to the issue of corporate responsibility, for example diplomatic and consular staff assigned 
to third countries with a sensitive human rights situation. 

30.        Member States should adopt effective enforcement measures with respect to human rights and 
business standards, and ensure that relevant regulatory bodies are engaged to this end. 

IV.        Access to remedy 

a.         Access to judicial mechanisms 

31.        Member States should ensure the effective implementation of their obligations under Articles 6 and 
13 of the European Convention on Human Rights and other international and European human rights 
instruments, to grant to everyone access to a court in the determination of their civil rights, as well as to 
everyone whose rights have been violated under these instruments, an effective remedy before a national 
authority, including where such violation arises from business activity. 

i.          Civil liability for business-related human rights abuses 

32.        Member States should apply such legislative or other measures as may be necessary to ensure that 
human rights abuses caused by business enterprises within their jurisdiction give rise to civil liability under 
their respective laws. 

33.        Member States which have not expressed their consent to be bound by the Convention on 
Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters of 30 October 2007 (the 
“Lugano Convention”) should consider initiating the procedure for accession. 

34.        Member States should apply such legislative or other measures as may be necessary to ensure that 
their domestic courts have jurisdiction over civil claims concerning business-related human rights abuses 
against business enterprises domiciled within their jurisdiction. The doctrine of forum non conveniens should 
not be applied in these cases. 

35.        Member States should consider allowing their domestic courts to exercise jurisdiction over civil 
claims concerning business-related human rights abuses against subsidiaries, wherever they are based, of 
business enterprises domiciled within their jurisdiction if such claims are closely connected with civil claims 
against the latter enterprises. 

36.        Where business enterprises are not domiciled within their jurisdiction, member States should 
consider allowing their domestic courts to exercise jurisdiction over civil claims concerning business-related 
human rights abuses against such a business enterprise, if no other effective forum guaranteeing a fair trial 
is available (forum necessitatis) and there is a sufficiently close connection to the member State concerned. 

37.        Where a member State owns or controls a business enterprise, or contracts with a business 
enterprise to provide public services, each member State should apply such legislative and other measures 
as may be necessary to ensure that civil claims in connection with human rights abuses by such enterprises 
may be brought before its domestic courts, and that it will refrain from invoking any domestic privileges or 
immunities in such cases. 

38.        Member States should apply such legislative and other measures as may be necessary to ensure 
that civil claims concerning business-related human rights abuses against business enterprises subject to 
their jurisdiction are not unduly restricted by the application of doctrines such as “the act of State” or “the 
political question”. 
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39.        Member States should consider adopting measures that allow entities such as foundations, 
associations, trade unions and other organisations to bring claims on behalf of alleged victims. 

40.        Member States should apply such legislative or other appropriate measures as may be necessary to 
ensure that their domestic courts refrain from applying a law that is incompatible with their international 
obligations, in particular those stemming from the applicable international human rights standards. 

41.        When alleged victims of business-related human rights abuses bring civil claims related to such 
abuses against business enterprises, member States should ensure that their legal systems sufficiently 
guarantee an equality of arms within the meaning of Article 6 of the European Convention on Human Rights. 
In particular, they should provide in their legal systems for legal aid schemes regarding claims concerning 
such abuses. Such legal aid should be obtainable in a manner that is practical and effective. 

42.        Member States should consider possible solutions for the collective determination of similar cases in 
respect of business-related human rights abuses. 

43.        Member States should consider revising their civil procedures where the applicable rules impede 
access to information in the possession of the defendant or a third party if such information is relevant to 
substantiating victims’ claims of business-related human rights abuses, with due regard for confidentiality 
considerations. 

ii.         Criminal or equivalent liability for business-related human rights abuses 

44.        Member States should consider applying such legislative and other measures as may be necessary 
to ensure that business enterprises can be held liable under their criminal law or other equivalent law for the 
commission of: 

•           crimes under international law caused by business enterprises; 

•           offences established in accordance with treaties, such as the Criminal Law Convention on Corruption 
(ETS No. 173), the Convention on Cybercrime (ETS No. 185), the Council of Europe Convention on Action 
against Human Trafficking (CETS No. 197), the Council of Europe Convention on the Protection of Children 
against Sexual Exploitation and Sexual Abuse (CETS No. 201), the Council of Europe Convention on 
Preventing and Combating Violence against Women and Domestic Violence (CETS No. 210), the UN 
Convention against Transnational Organised Crime of 15 November 2000, and the UN Convention against 
Corruption of 31 October 2003, and the Optional Protocol to the Convention on the Rights of the Child on the 
sale of children, child prostitution and child pornography of 25 May 2000; 

•           other offences constituting serious human rights abuses involving business enterprises. 

Such measures should also ensure that business enterprises can be held liable for their participation in the 
commission of such crimes. 

45.        Irrespective of whether business enterprises can be held liable under criminal or other equivalent 
law, member States should consider applying such legislative and other measures as may be necessary to 
ensure that representatives of business enterprises can be held criminally liable for the commission of crimes 
under international law, offences established in accordance with international agreements, and other 
offences that would constitute serious human rights abuses involving business enterprises. 
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46.        Irrespective of whether they are directed against natural or legal persons, investigations must satisfy 
the effectiveness criteria under the European Convention on Human Rights, namely that they must be 
adequate, thorough, impartial and independent, prompt, and contain an element of public scrutiny, including 
the effective participation of victims in the investigation. Member States have a duty to prosecute where 
warranted by the outcome of an investigation. Given that victims are entitled to request an effective official 
investigation, any decision not to start an investigation, or to stay an investigation or prosecution, must be 
sufficiently reasoned. 

iii.        Administrative remedies 

47.        Member States should apply such legislative and other measures as may be necessary to ensure 
that decisions of competent authorities such as those granting support, delivering services or granting export 
licenses to business enterprises: 

a. take into account human rights risks, for example, on the basis of a human rights impact assessment; 

b. are disclosed, as appropriate; and 

c. are subject to administrative or judicial review. 

48.        Member States should provide for appropriate measures to address credible allegations of human 
rights abuses in connection with the business activities that form the basis of the decisions referred to in 
paragraph 47. 

b.         Access to non-judicial mechanisms 

49.        Member States should assist in raising awareness of and in facilitating access to non-judicial 
grievance mechanisms, and contribute to knowledge sharing of the available non-judicial grievance 
mechanisms. 

50.        Member States should provide for State-based non-judicial grievance mechanisms that meet the 
effectiveness criteria listed in Principle 31 of the UN Guiding Principles on Business and Human Rights and 
facilitate the implementation of their decisions. They should ensure that non-State based non-judicial 
grievance mechanisms also meet these effectiveness criteria. 

51.        Member States should evaluate the adequacy and availability of State-based non-judicial 
mechanisms, such as labour inspectorates, consumer protection authorities and environmental agencies, 
national human rights institutions, ombudsperson institutions and national equality bodies, in addition to the 
remedies they may provide for. This could include extending the mandate of existing State-based non-
judicial bodies or creating new ones with the capacity to receive and adjudicate complaints of business-
related human rights abuses and afford reparation to the victims. 

52.        Member States which have not yet done so should take steps to adhere to and/or implement the 
OECD Guidelines for Multinational Enterprises. They should support the effective implementation of the 
Tripartite Declaration of principles concerning multinational enterprises and social policy of the International 
Labour Organization (ILO). 

53.        Those member States which have implemented the OECD Guidelines should ensure the 
effectiveness of their National Contact Points (NCPs) established under these guidelines, in particular by 
making available human and financial resources so that they can carry out their responsibilities; ensuring 
that the NCPs are visible, accessible, transparent, accountable and impartial; promoting dialogue-based 
approaches; considering whether to make public the recommendations of NCPs; and ensuring that such 
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recommendations are taken into account by governmental authorities in their decisions on public 
procurement, export credits or investment guarantees. 

54.        Member States should encourage business enterprises referred to in paragraph 20 to establish their 
own grievance mechanisms in line with the effectiveness criteria in Principle 31 of the UN Guiding Principles. 
Where such mechanisms are put in place, it should be ensured that they are not used to impede the alleged 
victim’s access to the regular court system or State-based non-judicial mechanisms. 

c.         General measures 

55.        In order to improve access to remedies for victims of business-related human rights abuses, member 
States should fulfil their obligations of judicial co-operation with each other or with third countries, including 
criminal investigations, mutual legal assistance, exchange of information and data, collection of evidence and 
the recognition and enforcement of judgments, in a manner consistent with the human rights of all parties 
involved in the proceedings. To this end, member States are encouraged to intensify their co-operation, with 
each other, with third countries and with non-State based, non-judicial grievance mechanisms, beyond their 
existing obligations. Moreover, member States should undertake more efforts to support each other through 
technical co-operation and the exchange of experience. 

56.        Member States should provide for sufficient resources and consider developing special guidance 
and training for judges, prosecutors, inspectors, arbitrators and mediators to deal with business-related 
human rights abuses, in particular those which have a transnational component. 

57.        Alleged victims of business-related human rights abuses within the territorial jurisdiction of member 
States should have general access to information about the content of the respective human rights and 
about existing judicial and non-judicial remedies in a language which they can understand. 

V.         Additional protection of workers 

58.        Member States should require business enterprises to respect the rights of workers when operating 
within their territorial jurisdiction and, as appropriate, throughout their operations abroad when domiciled in 
their jurisdiction. 

59.        Member States should reinforce efforts to meet their obligations with regard to workers under the UN 
Covenant on Economic, Social and Cultural Rights, the European Convention on Human Rights, the 
European Social Charter, the European Social Charter (revised) and the fundamental conventions of the 
International Labour Organization concerning in particular freedom of association, the right to collective 
bargaining, the prohibition of discrimination, child and forced labour, and all other relevant international 
instruments, including those relating to the health and safety of workers and people working in the informal 
economy. 

60.        Member States should involve social partners in the drafting and implementation of policies on 
matters which are particularly sensitive with regard to workers’ rights. 

VI.        Additional protection of children 

61.        Member States should require that business enterprises respect the rights of children when 
operating within their territorial jurisdiction and, as appropriate, throughout their operations abroad when 
domiciled in their jurisdiction. 
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62.        When implementing the UN Convention on the Rights of the Child of 20 November 1989 and its 
optional protocols, member States should give due consideration to General Comment No. 16 on State 
obligations regarding the impact of the business sector on children’s rights adopted by the United Nations 
Committee on the Rights of the Child. Member States should also reinforce efforts to meet their obligations 
with regard to children under the European Convention on Human Rights, the European Social Charter 
(revised), the conventions of the International Labour Organization concerning child labour, and other 
relevant international instruments, and give consideration to the Children’s Rights and Business Principles 
developed by UNICEF, the UN Global Compact and Save the Children. 

63.        Member States should involve all relevant stakeholders in the elaboration and implementation of 
policies on matters which are particularly sensitive with regard to children’s rights, such as measures 
provided for by the Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse. 

64.        Recognising that children often lack access to relevant information and face particular difficulties in 
exercising their right to be heard, member States should, in particular: 

a.  encourage or, where appropriate, require that business enterprises specifically consider the rights of 
the child when carrying out human rights due diligence; 

b.   implement measures to remove social, economic and juridical barriers so that children can have 
access to effective judicial and State-based non-judicial mechanisms without discrimination of any 
kind, in accordance with the Guidelines of the Committee of Ministers of the Council of Europe on 
child-friendly justice; 

c.  specifically consider the rights of children in their National Action Plans. 

VII.       Additional protection of indigenous peoples 

65.        Member States should require that business enterprises respect the rights of indigenous peoples, in 
accordance with international standards, when operating within their territorial jurisdiction and, as 
appropriate, throughout their operations abroad when domiciled in their jurisdiction. 

66.        Member States should reinforce efforts to meet their commitments with regard to business and the 
rights of indigenous peoples under the UN Declaration on the Rights of Indigenous Peoples of 
13 September 2007, the ILO Convention No. 169 concerning Indigenous and Tribal Peoples in Independent 
Countries of 27 June 1989, and any other international instrument that protects the rights and culture of 
indigenous peoples. 

67.        Member States should apply such legislative and other measures as may be necessary to 
encourage or, where appropriate, require business enterprises domiciled within their jurisdiction to: 

a.  respect the rights and interests of indigenous peoples; and 

b.  consult and co-operate in good faith in order to obtain their free and informed consent prior to the 
approval of any project affecting their lands or territories and other resources, particularly in 
connection with the development, utilisation or exploitation of mineral, water or other resources. 

With regard to business enterprises conducting substantial activities within their jurisdiction, member States 
should apply such measures in respect of those activities. 

68.        Member States should pay special attention to the rights of indigenous peoples in their National 
Action Plans. 
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VIII.      Protection of human rights defenders 

69.        Member States should ensure that the activities of human rights defenders within their jurisdiction 
who focus on the adverse effects of business-related activities on human rights are not obstructed, for 
example through political pressure, harassment, politically motivated or economic compulsion. In particular, 
the fundamental rights enjoyed by human rights defenders in accordance with Articles 10 and 11 of the 
European Convention on Human Rights must be protected. 

70.        Member States should protect and also support, for example through their diplomatic and consular 
missions, the work of human rights defenders who focus on business-related impacts on human rights in 
third countries, in accordance with existing international and European standards. 

 

*   *   * 
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Recommandation of the Parliamentary Assembly 2171(2020) - Concerted 
action against human trafficking and the smuggling of migrants. 
 
 
TEXT OF THE RECOMMENDATION  
 

1 .  Welcoming the decision by the Committee of Ministers taken in Helsinki on 17 May 
2019 to make action against human trafficking a priority for the Council of Europe work 
programme, the Parliamentary Assembly refers to its Resolution 2323 (2020) on 
concerted action against human trafficking and the smuggling of migrants, Resolution 
1983 (2014) on prostitution, trafficking and modern slavery in Europe and Resolution 
1922 (2013) on trafficking of migrant workers for forced labour. The Assembly stands 
ready to co-operate actively in the implementation of concrete action and invites the 
Committee of Ministers to take account of the above resolutions when implementing its 
decision of 17 May 2019. 

2 .  The Assembly recommends that the Committee of Ministers: 

2 . 1 .  instruct the Steering Committee for Human Rights (CDDH) to examine the means of 
strengthening the prohibition of human trafficking in accordance with Article 4 of the 
European Convention on Human Rights (ETS No. 5) as interpreted by the case law of the 
European Court of Human Rights and Article 5 of the Charter of Fundamental Rights of 
the European Union; 

2 . 2 .  instruct the European Committee on Crime Problems (CDPC) to: 

2 . 2 .1 .  draft a new Council of Europe convention to combat the smuggling of 

migrants which could build upon, and go further than, the Protocol against the 
Smuggling of Migrants by Land, Sea and Air to the United Nations Convention 
against Transnational Organized Crime (Palermo, 2000); 

2 . 2 .2 .  analyse whether differences between the Council of Europe Convention on 

Action against Trafficking in Human Beings (CETS No. 197) and the European 
Union Directives 2004/81/EC, 2009/52/EC and 2011/36/EU, in particular regarding 
human trafficking for the exploitation of begging and criminal activities, require the 
reinforcement of the convention; 

2 . 3 .  invite those non-member States, whose citizens are frequently victims of human 
trafficking to Europe, to sign and ratify the Convention on Action against Trafficking in 
Human Beings; 

2 . 4 .  invite those non-member States, whose citizens are frequently victims of organ 
trafficking to Europe, including trafficking in human beings for organ removal, to sign and 
ratify the Council of Europe Convention against Trafficking in Human Organs (CETS 
No. 216); 

2 . 5 .  invite the Secretary General of the Council of Europe and her Special 
Representative on migration and refugees to address human trafficking and the 
smuggling of migrants. 

 

http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-en.asp?FileID=28593&lang=en
http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-en.asp?FileID=20716&lang=en
http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-en.asp?FileID=20716&lang=en
http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-en.asp?FileID=19480&lang=en
http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-en.asp?FileID=19480&lang=en
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CDDH COMMENTS  
 

1. The Steering Committee for Human Rights (CDDH) takes note of and appreciates the 
Parliamentary Assembly’s recommendation to examine the means of strengthening the 
prohibition of human trafficking.  
 

2. The protection of vulnerable persons, including victims of human trafficking, is a cross-
cutting theme throughout the work of CDDH on migration and the Steering 
Committee expresses its serious concern in respect of these issues.  
 

3. The CDDH considers however that the monitoring mechanism established under the 
Convention on Action Against Trafficking in Human Beings (CETS No. 197) is best placed 
to consider this recommendation of the  Parliamentary Assembly in the light of its mandate 
and expertise in this field. The CDDH stands, of course, ready to offer its contribution, 
support and cooperation on the topic. 

 
 

* * * 

 

https://www.coe.int/fr/web/conventions/full-list/-/conventions/rms/090000168008371d

