SOME “LESSONS “ON TRAINING OF JUDGES AND PROSECUTORS

by Elsa Garcia-Maltras de Blas, Senior Public Prosmitor, Spanish member of CEPEJ

Study session “Going beyond the CEPEJ's report-someonclusions to be drawn’- 18
plenary meeting (9" December 2010).

Training is an essential component of any efficiegial system capable of providing high
quality justice. Investments in human resources @maipment or legal reforms alone are
usually insufficient to achieve the expected resifiithey are not accompanied by appropriate
training of legal professionals. Relevant trainima only refers to legal skills and principles
but also to court administration and managerialsskihe use of IT and case-management
tools. Judicial training, in particular, is a guatee of the independence of judges as well as
an element to safeguard the quality and efficiesfdje judicial systerh

It is therefore an element that necessarily interf€&PEJ and that has, since the beginning of
its works, found a place in CEPEJ’s report anceitaluation scheme. With this in mind, |
propose to look at:

- the kind of questions that the CEPEJ questioendavotes to training and the type of
information gathered,;

- the related findings in the 2010 report and waethis possible to go beyond them with the
existing data; and

- if there are further conclusions on training thvat would like to be able to draw and how to
do it. This last part is largely subjective andlwilow me to share some personal opinions
and suggestions.

As a starting point, it is possible to make a cldmtinction between questions aimed at
obtaining quantitative and qualitative information training. For each of these two groups
of questions | will try to answer the 3 main quess | referred to: what information we have,
what conclusions can we draw and we can (or evealdhgo beyond CEPEJ’s report.

QUANTITATIVE INFORMATION: TRAINING BUDGET

The first time a question on the training budgeB)Qvas introduced in the CEPEJ
guestionnaire was during the 2006-2008 evaluatystes. This means that only two reports
(the 2008 and the current 2010 edition) contails thformation. To an extent this also
explains why it has not yet been possible to drawomological series on this issue. The
annual public budget allocated to training and etioo was introduced as a breakdown
element of the total annual approved budget aléatd all courts.

As the Explanatory note to the CEPEJ report redlwas also decided at this point (contrary
to the 2004-2006 cycle) “that the budget of theigiad training structures should be
included.”

! See Magna Carta of Judges adopted by the CCJearctasion of its f0anniversary during its Iplenary meeting (Strasbourg, 17-19
November 2010)

2 Q6/7 “These questions aim to establish the totadunt of the budget covering the functioning of doarts. This amount does not include:
the budget for the prison and probation systenes diferation of the Ministry of Justice (and/or alyer institution which deals with the
administration of justice)/other organs (other traurts) attached to the Ministry of Justice/thesprcution system/the Constitutional
courts/the budget of the High Council for the Jiatic (or similar organ). It should include: the Iyed of the judicial training structures
(e.g. National schools of judges and prosecutors)”



This question has allowed training to be introduicethe table reflecting the breakdown by
component of court budgets in 2008. The rate gfomse in the 2010 Edition remained stable
in relation to the previous one. Although 12 memdtetes still did not provide information
on this element, Albania, the Russian Federatiah&mitzerland that had not provided data
on 2008 were able to do so this year

Table 2.6 Break-down by component of court budgeti® 2008, in € (Q8)
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This information has also allowed for the preseotaof two tables with generic conclusions

on the relative weight of training in national cobudgets. As opposed to salaries, which
constitute the bulk of courts budgets, trainingaisthe bottom of the list, representing on

average not more than 1% of courts’ budget. Tmddacy can be observed both at national
and at European level

% See below table 2.6 of the CEPEJ Report 2008ided010, p.23.
4 See below Figures 2.7 and 2.8 of the CEPEJ r@90@- Edition 2010, p.25-26.
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Figure 2.7 Distribution of the main budgetary postsof the courts by country, in % (Q6,
Q8)
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Figure 2.8 Central tendency indicators of the maircomponents of the courts budget at
European level in 2008 (Q6, Q8)
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To prepare this presentation, | then tried to te# was possible to further analyse and
hopefully draw new conclusions from this data. Tinst step would be to try to advance
from the generic conclusions and figures to whatoften call comparative (not ranking)
tables by countries, to see if this would providieeo insight. The most obvious thing to try
was to combine quantitative data in graphic comparatables of the absolute amount
allocated to training “by country”, as well as th&tional amount as a percentage of the court
budget and of the GDP per capita.
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5 Thank you to Annette Sattel and, in particulaiBtgbara Scheider, for their invaluable help wita tables contained in this article.
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Budget allocated to training and education in 200&s part (in %) of the GDP per capita
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It would have been interesting to compare the immgitbudget allocated per legal profession.
For example, how many euro were spent on traingrgyzige or prosecutor and indeed if the
amounts were equal for both categories? Howevesryas not possible, because the amount
provided as a reply to Q8 is not individualised @adnot be linked or compared with other
information in the report. Our best try was therefa representation of the budget allocated
to training and education per inhabitant.

Budget allocated to training and education in 200@er inhabitant in (in €)
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Finally, | also wanted to include a graph that dosihow the national evolution of training
budgets from 2006 to 2008. As you can see, the tstibwing this evolution as a percentage
shows significant deviations, even if the worstufies (variations over 150%) have been
excluded. Barely 11 member states remain within 20 limit that is mentioned in the
methodology of the 2010 report for validation ofada

Evolution between 2006 and 2008 of the budget alloc  ated to training and
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In view of these tables, I think it is prudent motdraw further conclusions on training based
on the replies to Q8 than those already includetlenrCEPEJ report.

Firstly, due to the diversity of training systemssp related to the procedures for the
recruitment of legal professionals) full comparatiables on raw budgetary data make little
or no sense For example, it is widely accepted that the darend intensity of initial
training should be determined in the light of poad professional experience. This will
necessarily have an impact on the budget allodatgadicial training, as will, for example,
the size of a country’s judiciary. Comparison or thasis of the budget alone is therefore
insufficient.

As a result, it is necessary to complement quaiitavith descriptive information and a
possible redefinition of country clusters in radatito training. In order to exploit the data, the
criteria (GDP, population) that have been useddamiify 16 comparable judicial systems
should be revisited in the light of differencestie organisation of judicial training, using
even smaller clusters of countries where this asjgeconsidered comparable, such as the
Nordic systems.

Secondly, there is room for improvement regardiregdomparability and reliability of data.

& Confr., for example, the divergences between Framd Malta in the table on annual budget allocatédhining.
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Difficulties in comparability become apparent ir example, we look at the absolute
amounts that France and ltaly allocate to traigind education (52 million euro for France
and 857.675 euro for Italy) despite the similasitté their systems and size of their judiciary.
This also draws attention to the fact that, unlgsscified by member states, there is no
detailed breakdown of the amount given as a rep(p8.

Difficulties in reliability are reflected in signdant differences (more than 20%) between
2006 and 2008 entries. This obliges to use the wdtagreat caution and explains why the
CEPEJ report does not currently go beyond genericlasions regarding training.

Overcoming such difficulties is a task CEPEJ appinea on a continuous basis. If we focus
on training, suggestions for improvement couldude!:

- integrating this issue in the peer evaluationreise (for example the peers could visit
training institutions/bodies and include this aspét the analysis and breakdown of

budgetary concepts)

- improving the definitions in the explanatory note

- making good use of the Lisbon network, as welbhshe relevant CEPEJ observers and
consultative bodies. In particular, the Lisbon Natikvcould eventually play a role in the

validation of data and the identification of congdale clusters of countries,

A final proposal to improve the relevance of dawuld be to seek ways to link budgetary
data on training to the type of legal professional® will benefit from it (per judge, per
prosecutor, etc). This would allow cross-referegaiith other parts of the report.

As a first step, one could envisage that the refexdo national public training institutions
and their budget contained in the explanatory rageturned into a specific question, at least
as regards judicial training. This could be done apecification of Q8 or as a self-standing
question in the part of the report dealing withrtirgg of judges and prosecutors. It could also
form part of an independent questionnaire focuseflidicial training that could be entrusted
to the Lisbon Network. Such a question should all®®PEJ to gather information both on
the budget of national public training instituticensd on the number and type of professionals
trained.

QUALITATIVE INFORMATION: NATURE AND FREQUENCY OF TR AINING

Once more | will start by focusing on the type wformation that is available in the report.
Since 2008 qualitative information has focused fyabn judicial training (judges and
prosecutors) and referred to its nature (compulsmrynot compulsory) and frequency
(annual, regular, occasional) per training category

7 Could the content of the explanatory note andrtbleision of training and education in Q8 be, weaain extent, misleading?

According to the explanatory note, Q6 aims to distlhe total amount of the budget covering thecfioning of the courts and should also
include the budget of the judicial training struett However it should not include the budget fier dperation of the Ministry of Justice or
of the High Council of the Judiciary. This may leadke it difficult for countries without a judiciathool, where the Ministry of Justice or
the High Council of the Judiciary finance certaairing actions, to reply to this question.

An additional problem could be that the explanationQ8 refers to separating the training of judffesn the training of prosecutors.
However, in some cases both are trained togetteinasthers, where there is a specific prosecwaool, the percentage should probably
relate to the prosecution budget.

8 The report also contains some questions on tigioitawyers and enforcement agents.
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This information is displayed in tables containitige types of compulsory training for
judges/prosecutors and the distribution by courgcgording to different categories of
mandatory training. There are also figures whicimisime nature and frequericy

Table 11.5 Types of compulsory trainings for judge$Q114)
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Figure 11.7 Nature and frequency of the trainingsdr judges (Q115)
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Admittedly, not much information can be derivednfraghese tables. It is worth mentioning
that although the 2008 scheme simplified the talsked in 2006, which combined frequency
and nature (compulsory/highly recommended/optiofaleach training category, this made

almost no difference in the analysis.

% See below, as a reminder, Table 11.5 and Figuiedfthe CEPEJ Report 2008- Ed.2010 (p.200-208grréng the training of judges.
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Could more conclusions have been drawn? It couldrbeed that the objective expressed in
the explanatory notd (to know if in the various countries, specificiiag is offered to
judges, prosecutors and staff on the use of teolggplhas not been expressly met. In
combination with the question on nature and freqyeit may have been possible to point
out if there are countries where such trainingosfareseen. This could also be achieved by a
targeted questidh or by including the category “non-existent” in thessible answers. A
number of countries also referred to training aiés related to the ECHR and relevant case-
law. A way to further exploit or refine these anssveould also be envisaged. Finally, there
may be some room for improvement in the explanatotg, which could include definitions
of some of the concepts used (ie. initial training)

Apart from these possible improvements it is obgithat there are a number of substantive
guestions on training that have not been asketierstheme and that could be of interest,
including those covering aspects that appear inn€ibwf Ministers’ Recommendatiotts
Some could be tentatively used as indicators ofitguand efficiency of justice systems, not
to mention aspects related to the efficiency analityuof training itself: methodologies, use
of e-learning, evaluation...

However, the question is not so much whether desirable to cover new qualitative and
substantive aspects related to judicial training, whether this should be done by means of
amending or extending the evaluation scheme.

My personal opinion is that no matter how interggtqualitative information may be, the
current evaluation scheme is not the most apprgpnieeans of obtaining it. In fact, questions
related to judicial training seem to form part diat we usually refer to in the CEPEJ-EVAL
working group as descriptive or “core” informatiofhat is, information that does not and
should not usually vary from evaluation cycle t@lemation cycle. National correspondents
would also face difficulties in obtaining more siiieanformation.

Similarly, the CEPEJ scheme cannot be extendediimitédy, nor should attempt it to cover
every single aspect of European judicial systemsmy opinion, CEPEJ should focus on
judicial training. This does not mean forgettinge ttraining of other legal professionals,
which could be addressed either by means of limiteditions to the schertfeor, more
appropriately, as a horizontal issue to be givee dttention through in-depth studies
targeting certain professions, in cooperation whkerver organizations.

My main suggestion for improving qualitative infaation on judicial training is that CEPEJ
makes full use of the assistance that the Lisbotwbl& can provide in this matter, in
addition to the input of relevant observer and atiaive bodies (such as the CCJE and the

10 Explanatory note Q114-117: It is important to kniévin the various countries, specific trainingoiiered to judges, prosecutors and staff
on the use of computer technology.

For each of the four types of training, countries asked to indicate if this training is compulsorynot, as well as the frequency of the
training provided (annual, regular (for examplergutaree months) or occasional (sometimes a trgindurse is given).

In the comment section after question 117, speaifiormation can be provided, in particular comieg the European Convention on
Human Rights and the jurisprudence of the Eurog@amrt of Human Rights as an integral part of tteéntng curricula of judges and
prosecutors.

1 Something in the lines of: In the year 2010 wasrdh specific training on the use of IT? Who beedfit from it?
Judges/prosecutors/others)

2 For example: the body responsible for training, daration of initial training, the annual numbégotivities and participants, the content
and number of hours annually devoted to specifiicto(such as the ECHR and the ECHR’s case-lanhaldyg of law created by the COE,
European law) or to the use of IT equipment andstamr other aspects to which we know attentiorl & paid in future (such as the
particularities of using interpreters in criminabpeedings).

B Eor example regarding training of Rechtspflegeofazourt interpreters.
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CCPE). In this sense, the working groups EVAL andARQ could refer to the Lisbon
Network supporting tasks relevant to their mandates

In relation to WG EVAL we already mentioned the gibke role of the Lisbon Network in
the validation of data, the identification of comgiale clusters of countries or even in the
provision of descriptive information and explanagoon judicial training for the report.
Taking this possible role one step further, oneldaven think of the Lisbon Network
assisting EVAL in setting up a specific thematicestionnaire on judicial training and
providing the relevant data. Special attention dahlen be given to those aspects that are
lacking in the report itséeif. The results of this specific questionnaire or @inalysis of the
data could be incorporated to the CEPEJ reportesgmted as an annex, should a system of
regular collection of data by the Lisbon networkemwisaged.

Similarly, the Lisbon Network and the WG QUAL couwdre further consideration to issues
related to the quality of training such as quaiitgicators, benchmarks and evaluation of
training (ie. multidisciplinary training), its impact on judicial systerts or the identification
and dissemination of best practices (ie. trainictgvaies related to quality sentencing, etc)

Finally, training itself has never been the subjgftan in-depth study in the framework of
CEPEJ’s evaluation cycles. This could be anothey feaward, if it is considered more

appropriate for the Lisbon Network’s involvemento® of a punctual (one-off) rather than of
a continuous nature.

In recent times judicial training has been and wiltreasingly be in the spotlight. At
European Union level, the Lisbon Treaty providésgal basis for European Union action in
the field, notwithstanding the main responsibiligf member states. The European
Commission is reflecting on how to strengthen jiaditraining, widely understood to include
the training of legal practitioners other than jes@nd prosecutors, especially in EU law and
case law. It is due to present a communicatiorherstibject in the course of 2011.

Judicial training has also been a sustained CEREB/&xtivity. Very recently the Committee
of Ministers adopted Recommendation CM/Rec(201@yiudges: independence, efficiency
and responsibilities (replacing Rec(94)12), whicimtains several paragraphs on traifing

14 For example: how many hours are devoted to traimindjfferent skills; how many professionals beh&bm a certain type of training;
is training on issues identified in opinions orarunendations of COE bodies being provided (sucWhether training on deontology is
provided or what body provides/supervises juditihing).

5 OPINION No.4 (2009)OF THE CONSULTATIVE COUNCIL OEUROPEAN PROSECUTORS (CCPE) TO THE ATTENTION OF
THE COMMITTEE OF MINISTERS OF THE COUNCIL OF EUROPBN THE RELATIONS BETWEEN JUDGES AND
PROSECUTORS IN A DEMOCRATIC SOCIETY

10. The sharing of common legal principles andcathvalues by all the professionals involved in kbgal process is essential for the
proper administration of justice. Training, inclodimanagement training, is a right as well as g &t judges and public prosecutors.
Such training should be organized on an impari@aidand regularly and objectively evaluated fereitfectiveness. Where appropriate,
joint training for judges, public prosecutors aadyers on themes of common interest can contritoutee achievement of a justice of the
highest quality.

1815 it possible to establish a link between trainémgl user satisfaction? is there a link betweesingiawareness on ECHR law/case-law
in training activities and a reduction on case®i®the Court?

¥ Training

56. Judges should be provided with theoretical@madtical initial and in-service training, entirdlynded by the state. This should include
economic, social and cultural issues related toetkercise of judicial functions. The intensity amhdration of such training should be

determined in the light of previous professionglerence.

57. An independent authority should ensure, indathpliance with educational autonomy, that iniiatl in-service training programmes

meet the requirements of openness, competencerguadtiality inherent in judicial office.
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So does Recommendation Rec(2000)19 on the roleublicpprosecution in the criminal
justice systerf and several opinions from the CCJE and CCPE.

CEPEJ should be able to play a prominent role sessing the implementation of these
Recommendations and in nurturing and steering thiegean debate on judicial training.

Thank you very much.

187, Training is both a duty and a right for all fiakprosecutors, before their appointment as welba a permanent basis. States should
therefore take effective measures to ensure thalicoprosecutors have appropriate education andiig both before and after their
appointment. In particular, public prosecutors $tidne made aware of:

a. the principles and ethical duties of their @ffic

b. the constitutional and legal protection of sa$pevictims and witnesses;

c. human rights and freedoms as laid down by thev@uation for the Protection of Human Rights anddamental Freedoms, especially
the rights as established by Articles 5 and 6 isf@onvention;

d. principles and practices of organization of warlanagement and human resources in a judiciaegnt

e. mechanisms and materials which contribute tgistency in their activities.

Furthermore, states should take effective measaneovide for additional training on specific issuor in specific sectors, in the light of
present-day conditions, taking into account inipalar the types and the development of criminabity well as international co-operation
on criminal matters.
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