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I. Introduction 

This shadow report identifies challenges in the legislation and practices of the 

criminal justice system in Ukraine concerning the investigation and prosecution 

of rape and other sexual violence crimes against women and girls, with a focus 

throughout on the negative impact of gender-based myths and stereotypes 

on all phases of the criminal justice process, and the stigmatization of victims.1 

These challenges constitute discriminatory barriers preventing access to justice 

for victims, and highlight the pervasive scepticism and unwarranted disbelief 

of the accounts of women and girls who experience these crimes.2  

Since first signing the  Convention on Preventing and Combating Violence 

against Women and Domestic Violence in 2011 (‘Convention’), Ukraine has 

implemented a number of positive reforms in line with its Convention 

obligations, the most notable being the amendment of Article 152 of its 

Criminal Code (‘CCU’), so that the crime of rape is now gender neutral, and 

defined in a way that is non-restrictive, and is no longer force-based, but 

consent-based, with consent to be assessed in line with the surrounding 

circumstances.3 This definition is fully in line with Convention Article 36(2), which 

is drawn from both international criminal law and international human rights 

law. The elements of this crime not only represent the legal norm which should 

be applied in rape cases charged as violations of Article 152 CCU, but also 

constitute the material elements of rape when it is charged as a war crime 

contrary to Article 438 CCU.   

In addition, the authors welcome the State’s report to the CEDAW Committee 

in 2022 on the numerous capacity-building programmes on dealing with sexual 

and gender-based crimes which have been developed by Ukrainian 

authorities for judges, prosecutors, police and others, some of which are now 

institutionalised.4  

 
1 This report uses the term ‘victim’ to reflect the language of the Convention on Preventing 

and Combating Violence against Women and Domestic Violence and other European and 

international sources. The authors underline that the terms ‘victim’ and ‘survivor’ may both 

be used when referring to women and girls who have experienced gender-based violence. 

The reference to ‘victims’ in this report does not in any way seek to undermine the 

experiences of those who feel that the term ‘survivor’ is more appropriate for them.  
2 See for example, the discussion of ‘credibility discounting’ of women by criminal justice 

systems, in Deborah Tuerkheimer’s Incredible Women: sexual violence and the credibility 

discount, University of Pennsylvania Law Review, December 2017. 
3 The Criminal Code of Ukraine, Article 152. 
4 CEDAW 9th periodic report submitted by Ukraine under article 18 of the Convention, due in 

2021 : Convention on the Elimination of All Forms of Discrimination against Women, paras 39-

42;  CEDAW Concluding observations on the 9th periodic reports of Ukraine : Committee on 

the Elimination of Discrimination against Women, para 29; see also Monitoring Response of 

the Justice System to Domestic and Gender-Based Violence: 2021-2022, La Strada-Ukraine, 

2022, p 5; see also Дистанційний курс “Забезпечення гендерної рівності”.  

https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=9601&context=penn_law_review
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=9601&context=penn_law_review
https://zakon.rada.gov.ua/laws/show/2341-14?lang=en#Text
https://digitallibrary.un.org/record/3958884?v=pdf
https://digitallibrary.un.org/record/3958884?v=pdf
https://digitallibrary.un.org/record/3995689?v=pdf
https://digitallibrary.un.org/record/3995689?v=pdf
https://la-strada.org.ua/en/download/monitoryng-sytuatsiyi-reaguvannya-systemy-pravosuddya-na-vchynennya-domashnogo-nasylstva-ta-nasylstva-za-oznakoyu-stati-2020-2021
https://la-strada.org.ua/en/download/monitoryng-sytuatsiyi-reaguvannya-systemy-pravosuddya-na-vchynennya-domashnogo-nasylstva-ta-nasylstva-za-oznakoyu-stati-2020-2021
https://www.nsj.gov.ua/ua/news/5distantsiyniy-kurs-zabezpechennya-gendernoi-rivnosti/?fbclid=IwZXh0bgNhZW0CMTAAAR0HI_nhcXMrQr5FyNDJykPF12nI5P5t53xx6N6MsYn9ECCm3P655HyyZ7E_aem_AYp6Qie1JOYRRdVoCiK3BT0hu8rVOVUzhiv110foUGy3x2VQnReAx7lwf6YXtInuP-asFr4mbyQN-B6t7rjice76
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It is important to safeguard these reforms and strengthen them so that they 

can lead to sustainable, positive change.   

The challenge now facing Ukraine is in their implementation.  The causes and 

consequences of sexual violence against women and girls and barriers 

preventing their access to justice are deeply rooted in the societal and 

institutional attitudes and norms discussed below. Gender-based myths and 

stereotypes should not factor into any aspect of decision-making in 

investigations, pre-trial preparations, prosecution or adjudication of cases of 

sexual or other forms of violence against women.  There should be no rigid 

approach to the investigation, prosecution and adjudication of sexual 

violence in any context, yet Ukraine’s rules of procedure and evidence are 

often formalistically interpreted, giving rise to harmful, discriminatory practices 

and preventing access to justice for victims. GREVIO has found that 

reproducing stereotypes or applying excessively formalistic interpretations of 

the law can diminish the criminal liability of perpetrators and even blame the 

victim.5 Moreover, the strict statutory time limits set out in Article 49 CCU bar 

prosecutions of rape as violations of Article 152(1) CCU if more than five years 

have passed from the date of the alleged commission of the offence, 

effectively barring prosecution of historical cases.6  

Improving investigative, prosecutorial and judicial practices by eliminating 

these challenges will require a sustained commitment by the State and its 

criminal justice actors in order for them to be meaningfully addressed.  

II. Background 

Deeply rooted discriminatory gender-based stereotypes on the roles and 

responsibilities of women and men are widespread in Ukrainian society and in 

its criminal justice system.7 State responses to violence against women in 

Ukraine have been historically ineffective, characterised by low reporting,8 a 

 
5 GREVIO Baseline Report for Spain, para 221. The UN CEDAW Committee also stresses that 

the judiciary must be careful not to create inflexible standards based on preconceived 

notions of what constitutes domestic or gender-based violence, and that “all legal 

procedures in cases involving crimes of rape and other sexual offenses must be impartial and 

fair, and not affected by prejudices or stereotypical gender notions.”  (V.K. v. Bulgaria, 

CEDAW/C/49/D/20/2008, para. 9.11; Vertido v. The Philippines, Communication No. 18/2008, 

Views of 16 July 2010, UN Doc CEDAW/C/46/D/18/2008).  
6 The statutory time limit for rape under Article 152(3) et seq are longer (10 – 15 years, and for 

child victims, only starts to run when the child reaches 18) (Article 49 CCU and Articles 152(3) 

et seq). 
7 See CEDAW Concluding Observations, 9th Periodic report on Ukraine, paras 27-48; Well-

Being and Safety of Women (OSCE-led Survey on Violence Against Women), p 27, 30-31. 
8 See: CEDAW Concluding Observations, 9th Periodic report on Ukraine, para 28; UN Women, 

Baseline Survey of Public Perceptions and Attitudes Towards Gender-Based Violence Against 

Women, 2019; Well-Being and Safety of Women (OSCE-led Survey on Violence Against 

Women), 2019, p 23-31, 62-66. 

https://rm.coe.int/grevio-s-report-on-spain/1680a08a9f
https://juris.ohchr.org/casedetails/1702/en-US
https://juris.ohchr.org/casedetails/1700/en-US
https://digitallibrary.un.org/record/791502?v=pdf
https://zakon.rada.gov.ua/laws/show/2341-14?lang=en#Text
ttps://www.ohchr.org/en/documents/concluding-observations/cedawcukrco9-concluding-observations-ninth-periodic-report
https://www.osce.org/files/f/documents/1/3/440312_0.pdf
https://www.osce.org/files/f/documents/1/3/440312_0.pdf
https://daccess-ods.un.org/tmp/7629930.97305298.html
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://www.osce.org/files/f/documents/1/3/440312_0.pdf
https://www.osce.org/files/f/documents/1/3/440312_0.pdf
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high rate of attrition (low conviction rates),9 and non-deterrent sentencing 

practices.10  

Ukraine signed the Istanbul Convention in 2011.11  On 6 December 2017 the 

CCU was amended to include a consent-based definition of rape and other 

acts of sexual violence.12  

Also in December 2017, the Ukrainian law “On Preventing and Combating 

Domestic Violence” was adopted, and came into force one month later.13 This 

law provides expansive definitions of the concepts of psychological and 

economic violence, as well as physical and sexual violence, identifying them 

as different forms of domestic violence.14 The CCU was amended in December 

2017 with the addition of Article 126-1, the new offence of domestic violence.15 

Meanwhile, a 2019 OSCE led survey on violence against women in Ukraine 

reported that over a quarter of women aged 18-74 who have ever had a 

partner reported that they have experienced physical and/or sexual violence 

at the hands of an intimate partner since the age of 15, and nearly a quarter 

of women within the same age range said they have experienced physical 

and/or sexual violence at the hands of a non-partner since the age of 15.16 

On 11 February 2021 the European Parliament adopted a resolution on the 

implementation of the EU Association Agreement with Ukraine, in which 

(among other things) it specifically urged the State to ratify the Istanbul 

Convention.17   

 
9 JURFEM Shadow Report for GREVIO on the implementation of the Council of Europe 

Convention on Preventing and Combating Violence Against Women and Domestic Violence 

by Ukraine 2023, p 37-38. 
10 DCAF and La Strada-Ukraine, Criminal Justice Practice and Violence Against Women, 

2017, p 30-31.  On non-deterrence, see also Women and Justice: Court: Верховний Суд 

(Supreme Court of Ukraine).  
11 Istanbul Convention Action against violence against women and domestic violence, 

Country Monitoring,  Ukraine. 
12 The Criminal Code of Ukraine.  
13 UN Women, Baseline Survey of Public Perceptions and Attitudes Towards Gender-Based 

Violence Against Women, 2019, p 12; Law of Ukraine On Preventing and Combating 

Domestic Violence.   
14 UN Women, Baseline Survey of Public Perceptions and Attitudes Towards Gender-Based 

Violence Against Women, 2019, p 13; Law of Ukraine On Preventing and Combating 

Domestic Violence.   
15 Про внесення змін до Кримінального та Кримінального процесуального кодексів 

України; UN Women, Baseline Survey of Public Perceptions and Attitudes Towards Gender-

Based Violence Against Women, 2019, p 13-15.   
16 Well-Being and Safety of Women (OSCE-led Survey on Violence Against Women), 2019, p 

22. 
17 European Parliament resolution of 11 February 2021 on the implementation of the EU 

Association Agreement with Ukraine. 

https://jurfem.com.ua/wp-content/uploads/2023/11/JURFEM-SHADOW-REPORT.-GREVIO.pdf
https://jurfem.com.ua/wp-content/uploads/2023/11/JURFEM-SHADOW-REPORT.-GREVIO.pdf
https://jurfem.com.ua/wp-content/uploads/2023/11/JURFEM-SHADOW-REPORT.-GREVIO.pdf
https://www.dcaf.ch/sites/default/files/publications/documents/Criminal%20justice%20practice%20and%20violence%20against%20women_engl.pdf
https://www.law.cornell.edu/women-and-justice/court/%D0%B2%D0%B5%D1%80%D1%85%D0%BE%D0%B2%D0%BD%D0%B8%D0%B9_%D1%81%D1%83%D0%B4_(supreme_court_of_ukraine)
https://www.law.cornell.edu/women-and-justice/court/%D0%B2%D0%B5%D1%80%D1%85%D0%BE%D0%B2%D0%BD%D0%B8%D0%B9_%D1%81%D1%83%D0%B4_(supreme_court_of_ukraine)
https://www.coe.int/en/web/istanbul-convention/ukraine
https://zakon.rada.gov.ua/laws/show/2341-14?lang=en#Text
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://zakon.rada.gov.ua/laws/show/2229-19#Text
https://zakon.rada.gov.ua/laws/show/2229-19#Text
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://zakon.rada.gov.ua/laws/show/2229-19#Text
https://zakon.rada.gov.ua/laws/show/2229-19#Text
https://zakon.rada.gov.ua/laws/show/2227-19?lang=en#Text
https://zakon.rada.gov.ua/laws/show/2227-19?lang=en#Text
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://www.osce.org/files/f/documents/1/3/440312_0.pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0050_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0050_EN.html
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The Convention was ultimately ratified by Ukraine on 18 July 2022,18 and 

entered into force as for Ukraine on 1 November 2022.19 Article 2(3) of the 

Convention specifies that it shall apply in times of peace and in situations of 

armed conflict (emphasis added). 

Ukraine submitted its first baseline report pursuant to Convention Article 68(1) 

to the GREVIO Committee on 3 July 2023.  

Against this backdrop, in 2014 Russia unlawfully annexed Crimea and the 

armed conflict with Russian-backed separatist forces in eastern Ukraine 

commenced, followed by Russia’s full-scale invasion of Ukraine in February 

2022. Reports of widespread systematic conflict-related sexual violence (CRSV) 

since that time have also increased. At the same time, reported or identified 

cases of domestic violence have surged,20 driven by increasing levels of public 

awareness (and resulting reporting by victims) of domestic violence, and 

reforms to the law and practices in line with international standards.21  

Since the full-scale invasion, Ukrainian authorities have implemented numerous 

international donor-sponsored initiatives for responding to CRSV cases, aimed 

at incorporating the standards and practices developed in international 

criminal law into their domestic investigation, prosecution and adjudication of 

rape and other forms of sexual violence as international crimes.22 Many of 

 
18 Istanbul Convention Action against violence against women and domestic violence, 

Country Monitoring, Ukraine. 
19Council of Europe, Ukraine ratifies the Istanbul Convention, July 2022. 
20 See for example, Council of Europe, Barriers, Remedies and Good Practices For Women’s 

Access to Justice in Ukraine, 2023, p 33; Kristina Jovanovski, Ukraine conflict causes spike in 

domestic violence, Al Jazeera, July 2015; Layli Foroudi, Rising domestic violence is a hidden 

front in Ukraine's war, Reuters, August 2023. 
21 See for example, Amnesty International, Ukraine: Not a private matter: domestic and 

sexual violence against women in Eastern Ukraine, 2020. 
22 See for example, Strategic plan for the implementation of the powers of the prosecutor's 

office in the field of criminal prosecution for conflict-related sexual violence, Office of the 

Prosecutor General of Ukraine. Noting as well, Convention Preamble referring to the 

International human rights instruments, the Rome Statute, the Geneva Conventions and 

Additional Protocols I and II, and which recognises “…the ongoing human rights violations 

during armed conflicts that affect the civilian population, especially women in the form of 

widespread or systematic rape and sexual violence and the potential for increased gender-

based violence both during and after conflicts;” noting also Convention Article 2(3), which 

states: “This Convention shall apply in times of peace and in situations of armed conflict.” See 

also Kateryna Busol, Russia’s weaponizing of sexual violence, and Ukraine’s response, reveals 

a grim war of values, The Guardian, March 2024; Anthony Deutsch and Anna Voitenko, 

International Legal Experts Assist Ukraine Sexual Violence Investigations, Reuters, December 

2022; ICC, Conflict-related sexual violence in Ukraine: ICC holds training on Victim and 

Witness support, March 2023; US Department of State, Supporting Justice and Accountability 

in Ukraine, February, 2023. 

https://www.coe.int/en/web/istanbul-convention/ukraine
https://www.coe.int/en/web/istanbul-convention/-/ukraine-ratifies-the-istanbul-convention
https://rm.coe.int/study-pggiii-barriers-remedies-and-good-practices-ukraine-2023-fin-279/1680ad79d6
https://rm.coe.int/study-pggiii-barriers-remedies-and-good-practices-ukraine-2023-fin-279/1680ad79d6
https://www.aljazeera.com/features/2015/7/23/ukraine-conflict-causes-spike-in-domestic-violence
https://www.aljazeera.com/features/2015/7/23/ukraine-conflict-causes-spike-in-domestic-violence
https://www.reuters.com/world/europe/rising-domestic-violence-is-hidden-front-ukraines-war-2023-08-03/
https://www.reuters.com/world/europe/rising-domestic-violence-is-hidden-front-ukraines-war-2023-08-03/
https://www.amnesty.org/en/documents/eur50/3255/2020/en/
https://www.amnesty.org/en/documents/eur50/3255/2020/en/
https://translate.google.com/website?sl=auto&tl=en&hl=en&u=https://old.gp.gov.ua/ua/file_downloader.html?_m%3Dfslib%26_t%3Dfsfile%26_c%3Ddownload%26file_id%3D234453
https://translate.google.com/website?sl=auto&tl=en&hl=en&u=https://old.gp.gov.ua/ua/file_downloader.html?_m%3Dfslib%26_t%3Dfsfile%26_c%3Ddownload%26file_id%3D234453
https://rm.coe.int/168008482e
https://www.theguardian.com/commentisfree/2024/mar/25/russia-weaponising-sexual-violence-ukraine-values
https://www.theguardian.com/commentisfree/2024/mar/25/russia-weaponising-sexual-violence-ukraine-values
https://www.reuters.com/world/international-legal-experts-assist-ukraine-sexual-violence-investigation-2022-12-11/
https://www.icc-cpi.int/news/conflict-related-sexual-violence-ukraine-icc-holds-training-victim-and-witness-support
https://www.icc-cpi.int/news/conflict-related-sexual-violence-ukraine-icc-holds-training-victim-and-witness-support
https://www.state.gov/supporting-justice-and-accountability-in-ukraine/
https://www.state.gov/supporting-justice-and-accountability-in-ukraine/
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these same standards are reflected in the provisions of the Convention, and 

should be applied in dealing with these cases as ordinary crimes.23   

In any context, women and girls who survive rape and other forms of sexual 

violence have the right to be protected against this violence, as well as the 

right to access justice for the harms suffered.   
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23 See for example, The Murad Code, Principles 1.1 (adapt to survivors’ individuality), 1.2 
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http://www.ehrac.org.uk/
mailto:k.levine@mdx.ac.uk
mailto:j.gavron@mdx.ac.uk
http://www.ehrac.org.uk/
https://www.muradcode.com/murad-code
https://ehrac.org.uk/en_gb/our-legal-guides-and-briefing-notes-ehrac-resources/


10 

 

engaged in Ukraine since April 2022, working across different sectors of the 

criminal justice system.  This work has regularly been in collaboration with the 

other co-signatories to this submission.    

Email: carolyn.edgerton@outlook.com 

Women’s Initiatives for Gender Justice (WIGJ) is an international human rights 

organisation that advocates for gender justice and accountability for sexual 

and gender-based crimes (SGBC) through the work of the International 

Criminal Court and domestic mechanisms. In Ukraine, their work has focused 

on raising awareness about all forms of conflict-related sexual and gender-

based violence and on supporting local partners by answering their immediate 

needs on SGBC related issues, including guidance on documentation, victim-

centred approaches, and SGBC prosecution before national and international 

courts. Women’s Initiatives for Gender Justice led development of The Hague 

Principles on Sexual Violence. The principles, aimed at building an enhanced 

understanding of the various forms of sexual violence, to allow for more 

inclusive, survivor-centred, forward-looking and culturally sensitive responses to 

these crimes, were developed as the result of a consultative process engaging 

more than 500 survivors and 60 CSOs from around the world (among others), In 

December 2023 they published a report on Judicial Approaches to Sexual and 

Gender-Based Violence at the International Criminal Court – Structural 

Shortcomings, Critical Improvements and Future Possibilities of Intersectional 

Justice. Since 2022 they have been engaged in Ukraine, in partnership with 

ULAG on the project “Integrating international standards to address conflict-

related sexual violence in Ukraine”.  

 Email: info@4genderjustice.org; Website: www.4genderjustice.org  

Equality Now is an international human rights organisation with ECOSOC status 

working to protect and promote the rights of women and girls worldwide since 

1992, including through their membership network of individuals and 

organisations in over 160 countries. In 2019 Equality Now published the report 

entitled “Roadblocks to Justice: How the Law is Failing Survivors of Sexual 

Violence In Eurasia,” containing an overview of the laws on sexual violence in 

15 countries of the former Soviet Union, including Ukraine. In 2021 they 

published “Effectively Investigating, Prosecuting and Adjudicating Sexual 

Violence Cases: A Manual for Practitioners in Georgia,” dealing the practical 

aspects of the state’s implementation of the provisions of the Istanbul 

Convention, and in January 2023 they released: “Sexual Violence Laws In 

Eurasia: Towards a consent-based definition.” This report examined the legal 

provisions in five Eurasian countries, including Ukraine.  

Email: ukinfo@equalitynow.org; Website: www.equalitynow.org 

La Strada Ukraine is a civil society organization working in Ukraine since 1997 to 

ensure gender equality, peace building, prevention of gender-based 

mailto:carolyn.edgerton@outlook.com
http://www.4genderjustice.org/
https://thehagueprinciples.org/
https://thehagueprinciples.org/
https://www.nap1325.nl/assets/PDF/Judicial-Approaches-to-Sexual-and-Gender-Based-Crimes-at-the-ICC.pdf
https://www.nap1325.nl/assets/PDF/Judicial-Approaches-to-Sexual-and-Gender-Based-Crimes-at-the-ICC.pdf
https://www.nap1325.nl/assets/PDF/Judicial-Approaches-to-Sexual-and-Gender-Based-Crimes-at-the-ICC.pdf
https://www.nap1325.nl/assets/PDF/Judicial-Approaches-to-Sexual-and-Gender-Based-Crimes-at-the-ICC.pdf
mailto:info@4genderjustice.org
http://www.4genderjustice.org/
http://www.equalitynow.org/
https://equalitynow.org/resource/roadblocks_to_justice/
https://equalitynow.org/resource/roadblocks_to_justice/
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/sexual-violence-laws-in-eurasia-towards-a-consent-based-definition/
https://equalitynow.org/resource/sexual-violence-laws-in-eurasia-towards-a-consent-based-definition/
mailto:ukinfo@equalitynow.org
http://www.equalitynow.org/
https://la-strada.org.ua/
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violence, including domestic violence, combating human trafficking, ensuring 

the rights of children and promoting human rights standards in all spheres of 

society and the state. 

The main activities of the organization are advocacy and awareness raising, 

monitoring of state policy implementation in respective areas and lobbying to 

improve the legislation, prevention and education, training, scientific-

methodical activity, researching, networking and providing legal and social 

assistance to those suffering from gender-based violence, including domestic 

violence and human trafficking. 

The organization operates the National Toll Free Hot Line on preventing 

domestic violence, trafficking in persons and gender based discrimination, 

and the National Toll Free Hot Line for Children and Youth. It coordinates 

activity of the National Trainers’ Network and National Mediators’ Network that 

work in different regions of Ukraine. La Strada Ukraine is a member of the 

International La Strada Association, a European network of organizations 

working on preventing human trafficking, including Women Against Violence 

Europe (WAVE), Child Helpline International, ECPAT, GAATW, and more.   

Email: info@la-strada.org.ua Website: https://la-strada.org.ua/ 

Ukrainian Legal Advisory Group (ULAG) is an organization dedicated to 

ensuring justice and accountability for grave crimes. A team of experts with 

extensive experience, they constantly monitor and analyse the political and 

legal landscape at domestic and international levels in order to craft unique 

solutions to the most pertinent and urgent challenges faced by the Ukrainian 

justice system insofar as they concern the armed conflict on its territory. By 

bridging the best international practices, the world’s human rights knowledge 

and experience, and the unique national context, they strive to increase the 

capacity of the domestic justice system and contribute to strengthening the 

international justice mechanisms. Among other analytical reports pertinent to 

criminal justice in Ukraine, ULAG has prepared: Analytical Review: Conflict-

Related Sexual Violence in Ukraine, as well as Capacity of Ukraine’s Judicial 

Legal System to Ensure Accountability for Grave International Crimes 

Committed in the Course of Russia’s Aggression Against Ukraine.  

Email:  info@ulag.org.ua  Website: https://ulag.org.ua/  

 

IV. Aims and methodology of the report 

The authors offer recommendations to GREVIO on a number of priority areas 

which, if successfully implemented, would serve as a basis for further reform 

over time, to bring Ukraine fully in line with its Convention obligations.   

mailto:info@la-strada.org.ua
https://la-strada.org.ua/
https://ulag.org.ua/
https://ulag.org.ua/reports-and-materials/conflict-related-sexual-violence-in-ukraine
https://ulag.org.ua/reports-and-materials/conflict-related-sexual-violence-in-ukraine
https://ulag.org.ua/reports-and-materials/capacity-of-ukraines-judicial-system-to-ensure-accountability-for-grave-international-crimes-committed-in-the-course-of-the-russias-aggression-against-ukraine-a-perspective-of-judges-and-veterans-and-the-demand-for-justice-by-the-population-of-uk
https://ulag.org.ua/reports-and-materials/capacity-of-ukraines-judicial-system-to-ensure-accountability-for-grave-international-crimes-committed-in-the-course-of-the-russias-aggression-against-ukraine-a-perspective-of-judges-and-veterans-and-the-demand-for-justice-by-the-population-of-uk
https://ulag.org.ua/reports-and-materials/capacity-of-ukraines-judicial-system-to-ensure-accountability-for-grave-international-crimes-committed-in-the-course-of-the-russias-aggression-against-ukraine-a-perspective-of-judges-and-veterans-and-the-demand-for-justice-by-the-population-of-uk
mailto:info@ulag.org.ua
https://ulag.org.ua/
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Our approach is rooted in coordinated partnership between Ukrainian and 

international practitioners in human rights, as well as international and 

Ukrainian criminal law institutions, and reflects our shared understanding that 

an effective, enduring response to violence against women should be holistic 

and multi-disciplinary.25  

In their 2023 report entitled “Barriers, Remedies and Good Practices for 

Women’s Access to Justice in Ukraine,” the Council of Europe made the 

observation that “judges in Ukraine often feel that international instruments on 

gender equality are abstract and do not offer specific models for solving real-

life disputes.”26 Citing the CEDAW Convention, the CoE noted that references 

to CEDAW in court decisions increased from 18 in 2017 to 364 in 2022, a 

function, perhaps, of the fact that lawyers and judges had received training 

on CEDAW’s application in recent years. 27   

This submission therefore refers to and has benefited from extensive legal 

research and analysis, including: the Convention and the Explanatory report 

to the Convention; GREVIO baseline reports for comparative contexts; Mid-

term Horizontal Review of GREVIO baseline evaluation reports; the 4th General 

Report on GREVIO’s Activities; the Criminal Code of Ukraine; the Criminal 

Procedure Code of Ukraine; the CEDAW Convention and the General 

Recommendations of the CEDAW Committee, as well as CEDAW Concluding 

Observations regarding Ukraine; the European Convention on Human Rights 

and the jurisprudence of the European Court of Human Rights; jurisprudence 

of international criminal accountability mechanisms; case law of Ukrainian 

courts; open source materials; and manuals and handbooks reflecting 

international practices and standards in addressing violence against women 

(among others).  

 

 

 

 

 

 

 

 
25 Explanatory Report to The Istanbul Convention, Article 7. 
26 Council of Europe, Barriers, Remedies and Good Practices For Women’s Access to Justice 

in Ukraine, 2023, p 22. 
27 Ibid, p 22. 

https://rm.coe.int/study-pggiii-barriers-remedies-and-good-practices-ukraine-2023-fin-279/1680ad79d6
https://rm.coe.int/study-pggiii-barriers-remedies-and-good-practices-ukraine-2023-fin-279/1680ad79d6
https://rm.coe.int/1680a48903
https://rm.coe.int/study-pggiii-barriers-remedies-and-good-practices-ukraine-2023-fin-279/1680ad79d6
https://rm.coe.int/study-pggiii-barriers-remedies-and-good-practices-ukraine-2023-fin-279/1680ad79d6
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V. Summary of the recommendations 
 

The authors offer the following recommendations: 

 

Addressing gender-based myths and stereotypes, identifying intersecting 

vulnerabilities, and ensuring victim-centred approaches 

 

• Ensuring that training programmes developed by the National School of 

Judges are updated to include best practices and developments 

resulting from Ukraine’s legislative amendments in line with the Istanbul 

Convention and other applicable international standards.  With that in 

mind, these training programmes may be revised and further developed 

with the support of judges of the Ukrainian Supreme Court. 

• That the Supreme Court of Ukraine consider issuing non-binding 

guidance on interpreting and applying Articles 152 and 153 CCU in line 

with Istanbul Convention and other international standards, building on 

and developing existing guidance in the Court’s judgments. This 

guidance should reflect the recent legal amendments that shift from a 

force-based to a consent-based definition of rape, and include an 

explanation of the flaws in the previous understanding of rape, to move 

away from victim-blaming and reliance on stereotypical assumptions 

about the behaviour of both the victim and the perpetrator. The new 

understanding of rape aims to eliminate these biases, thereby ensuring 

justice without disadvantaging the victim.  

• For the Office of the Prosecutor General to develop and disseminate a 

strategic plan on addressing sexual violence, in line with the standards 

of the Istanbul Convention, and reflecting the same adherence to these 

standards as set out in the strategic plan on CRSV. Any such strategic 

plan should also incorporate an intersectional, individualised, victim-

centred approach. 

• In line with this, where assessed as needed, reinforce existing training for 

law enforcement professionals and the judiciary on dealing with 

domestic, sexual and gender-based violence by ensuring the 

mainstreaming of intersectionality, including training on identifying 

categories of especially vulnerable victims as referred to above.  

• Where assessed as needed, reinforce existing training for law 

enforcement (particularly supervisors and senior officers) on recognising 

gender-based myths, stereotypes and biases they should be careful to 

avoid in all aspects of their pre-trial investigations of sexual violence 

crimes and at all stages of the criminal justice process; their analysis of 

the facts; their credibility assessments; in interpreting and applying the 

law; and in the language they use.  In this way, they will be able to share 

this knowledge with subordinates, and monitor its implementation. 
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Article 36(2) Istanbul Convention 
 

• Where assessed as needed, reinforce existing training for members of 

the judiciary and other stakeholders on understanding and interpreting 

voluntary consent, and coercion and coercive circumstances, among 

others, in line with international standards and practice (reflected for 

example, in the breadth of material reviewed as set out in section IV 

above, and cited throughout this submission).  This could be done as part 

of the detailed training materials on handling sexual violence cases 

recommended above.    

• Regularly update and deliver skill-based trainings for investigators, 

prosecutors and judges on the factors to consider when conducting a 

context-based assessment of the evidence in all cases of violence 

against women, including sexual violence.   

 

Identifying and dispelling gender-based myths and stereotypes 

 

• Where assessed as needed, reinforce existing training for law 

enforcement (particularly supervisors and senior officers) on recognising 

gender-based myths, stereotypes and biases they should be careful to 

avoid in all aspects of their pre-trial investigations of sexual violence 

crimes and at all stages of the criminal justice process; their analysis of 

the facts; their credibility assessments; in interpreting and applying the 

law; and in the language they use. In this way, they will be able to share 

this knowledge with subordinates, and monitor its implementation.  

 

Building the necessary capacities 

 

GREVIO has pointed out that in order to foster a truly gendered understanding 

of violence against women among the different actors in the criminal justice 

sector, sustained efforts to challenge stereotyped mindsets are extremely 

important. This holds true for Ukraine. Any training programme should therefore 

include specific components dedicated to helping participants to recognise 

gender stereotypes. Cases for which the assessments of the evidence are 

untainted by myths and stereotypes will be more likely to succeed – whether 

or not the victim elects to participate in the criminal justice process. 

 

• Reinforce existing training programmes by ensuring they are designed 

and delivered using an iterative approach.   

• For trainings to be effective, they need to be coordinated, consistent, 

mutually reinforcing, and grounded in the Convention principles and 

relevant standards of international human rights law. Recognising the 

overlap between international criminal law and international human 

rights law (and the provisions of the Convention) in dealing with sexual 

violence crimes, and given the number of international actors presently 
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supporting Ukraine in delivering training and capacity building 

programmes in relation to CRSV, it may therefore be appropriate for 

international actors skilled in this subject area to coordinate programmes 

and skills-based training to avoid repetition and inconsistent messaging.   

• In order to ensure consistency and sustainability of these processes, 

GREVIO may recommend Ukraine implement cascade trainings and 

training of trainers (ToT) programmes in this area (sponsored and 

implemented initially by international donors, with a view to eventually 

being led by Ukrainian actors). The cascade training model ensures a 

practical, locally owned and adapted model for the dissemination of 

best practices in dealing with sexual violence.   

• In particular, investigative practices in these areas can be improved by 

specialised training (and mentorship) of police and criminal investigators 

in the following areas:  

o Understanding the broad spectrum of acts which can constitute 

sexual violence; 

o Understanding the gendered aspects of crimes of violence 

against women; 

o Understanding consent and coercive circumstances in line with 

the Istanbul Convention and commentary by the Grevio 

Committee, informed by international human rights law and 

international criminal law; (patterns of) coercion and controlling 

behaviour, and recognising the different forms of habitual 

domestic abuse; 

o Training and mentorship in how to conduct comprehensive, 

context-based investigations in dealing with sexual and other 

forms of violence against women. (among others).  

 

• Investigators who follow these courses may be recognised as specialists, 

whose qualifications should be renewed every two years. They may, in 

turn, become trainers. Where possible and feasible, the appropriate 

state authorities may consider issuing guidance by which domestic or 

sexual violence cases are assigned only to experienced investigators 

and prosecutors, thus ensuring a certain amount of de facto 

specialisation.  This approach however requires sufficient staffing levels 

of all services, which may be impossible in the current state of martial 

law. 

• Where possible and feasible, engage local and regional Ukrainian Civil 

Society active in these areas to monitor sexual violence courtroom 

proceedings to ensure the lessons learned in these trainings are being 

applied in court. 

• Where possible and feasible, commission regular surveys by the judiciary, 

of judicial decisions in all cases on gender-based violence, including 
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sexual violence, to analyse compliance with the duty to address gender-

based myths and stereotypes in judicial reasoning.  

 

Access to justice barriers 
 

Article 55 (1) Istanbul Convention 

• That the relevant bodies of the criminal justice sector work together to 

develop and issue practical guidelines on evidence collection and case 

handling in rape and sexual violence cases to ensure effective 

investigations which may continue ex parte. 

• That the Office of the Prosecutor General issue guidelines to the effect 

that victim withdrawals in rape and other sexual violence cases will be 

investigated to ensure that victims are not coerced or intimidated into 

withdrawing their complaints. 

• That the Office of the Prosecutor General should issue guidelines 

ensuring procedures are put in place so that victims who do withdraw 

their claims are referred to support programmes and provided with 

information on personal safety. 

 

Statutory time limitations 

• Review the limitation periods prescribed by Article 49 CCU against all 

offences covered by the terms of the Convention to ensure they do not 

represent any barriers to victims of rape and other forms of sexual 

violence in accessing justice and take appropriate action.   

 

Discriminatory and harmful practices 

 

Corroboration practices 

• Improve investigative and prosecutorial practices through iterative 

training and mentorship of investigators in how to conduct 

comprehensive, context-based investigations in dealing with cases of 

sexual violence against women. 

• Reinforce investigative training programmes for relevant professionals, 

including investigators, with practical exercises aimed at building their 

skills in conducting comprehensive, context-based sexual violence 

investigations.  

 

Unnecessary gynaecological examinations 

• Ensure that the gynaecological examinations in rape cases are not 

considered mandatory, but only ordered where necessary and with the 

victim’s informed consent. 

• Ukraine may mitigate against delays in conducting necessary 

examinations in rape cases by increasing the number of medical 

specialists qualified and adequately trained to conduct forensic 
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medical examinations in line with the principles of the Istanbul Protocol, 

so that these reports may be included in case files and used as evidence 

in court.  

 

Reconciliation agreements 

• The authors recommend any amendment to Article 469(3) CPCU (and 

related criminal legislative provisions) specify that reconciliation 

agreements in relation to offences covered by the Convention may only 

be considered in those cases which are classified as misdemeanour 

offences, at the initiative of the victim and with the advice of their 

representative.   

• Alternatively, for those victims who wish to consider entering into a 

reconciliation agreement but have no representative, the authors 

recommend that the state automatically provide access to a qualified 

legal representative so that they may be fully informed of their rights and 

obligations, as well as of the risks of entering into such agreement before 

they elect to enter into this process.  

 

Investigative experiments 

• For the appropriate prosecutorial and investigative authorities to issue 

recommendations or guidelines to ensure that investigative experiments 

with participants shall not be conducted in rape cases.  
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VI. Impact of gender-based myths and stereotypes on 

access to justice for women and girls in Ukraine 

A. Article 12(1) Istanbul Convention  

Parties shall take the necessary measures to promote changes in the social 

and cultural patterns of behaviour of women and men with a view to 

eradicating prejudices, customs, traditions and all other practices which are 

based on the idea of the inferiority of women or on stereotyped roles for 

women and men. 

The obligations in Article 12 are framed as foundational and over-arching for 

the implementation of the more specific measures contained in Chapter IV of 

the Convention.28  Recognising this, the authors here will generally address the 

negative impact of gender-based biases, myths and stereotypes in criminal 

justice processes concerning sexual violence crimes against women in Ukraine. 

These submissions are then further developed below, with reference to specific 

investigative, prosecutorial and judicial practices.  

GREVIO has recognised that “Traditional responses to sexual violence cases 

based on common gender stereotypes, prejudices and discriminatory 

attitudes minimise the victim’s account of violence, hinder the recognition of 

the seriousness and specificity of the violence and feed into assumptions of 

false allegations.”29  

The CEDAW Committee also underlines that in cases of violence against 

women “the application of preconceived and stereotyped notions of what 

constitutes gender-based violence against women, what women’s responses 

to such violence should be and the standard of proof required to substantiate 

its occurrence can affect women’s right to the enjoyment of equality before 

the law, fair trial and the right to an effective remedy.”30   

In addition, the ECtHR also calls for gender-based myths and stereotypes to be 

addressed,31 and has identified the deleterious impact of stereotyping on the 

effective investigation and prosecution of sexual violence offences against 

women and girls.32      

In one of the very few international decisions against Ukraine concerning 

gender-based violence, the ECtHR found violations of Articles 3 and 14 ECtHR 

on account of the domestic courts blaming the applicant, a victim of domestic 

 
28 Explanatory Report to The Istanbul Convention, para 84. 
29 4th General Report on GREVIO’s Activities - Covering the Period from January-December 

2022, p 42.  
30 CEDAW General Recommendation 35, para 26.c. 
31 Konstantin Markin v. Russia [GC], no. 30078/06, para 142-143. 
32 See D.J. v Croatia, no. 42418/10, para 102; JL v Italy no. 5671/16, para 141; see also Manual 

for Judges and Prosecutors on Ensuring Women’s Access to Justice, p 52-56. 

https://rm.coe.int/1680a48903
https://rm.coe.int/4th-general-report-on-grevio-s-activities/1680aca199
https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-recommendation-no-35-2017-gender-based
https://www.bing.com/ck/a?!&&p=dcc2d2aa3b547b6aJmltdHM9MTcxOTUzMjgwMCZpZ3VpZD0xMTI5ZWUxNC02YzRjLTZmZGEtMzdjOS1mYTZhNmQyMDZlOTkmaW5zaWQ9NTIyNA&ptn=3&ver=2&hsh=3&fclid=1129ee14-6c4c-6fda-37c9-fa6a6d206e99&psq=Konstantin+Markin+v.+Russia+%5bGC%5d%2c+no.+30078%2f06&u=a1aHR0cHM6Ly9odWRvYy5lY2hyLmNvZS5pbnQvYXBwL2NvbnZlcnNpb24vcGRmLz9saWJyYXJ5PUVDSFImaWQ9MDAyLTEyMCZmaWxlbmFtZT0wMDItMTIwLnBkZiZUSUQ9dGhrYmhuaWx6aw&ntb=1
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016805a32ad
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-210299%22]}
https://rm.coe.int/training-manual-women-access-to-justice/16808d78c5
https://rm.coe.int/training-manual-women-access-to-justice/16808d78c5
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violence, for being beaten by her husband.33 The ECtHR found this reflected a 

gender discriminatory attitude towards the applicant as a woman and 

prejudice within the judiciary, and drew attention to the fact that “10% of 

prosecutors, 11% of judges and 12% of police officers justify some cases of 

family violence”.34    

Combatting gender-based stereotypes within the Ukrainian criminal justice 

system is challenging.  If not addressed and dismantled, gender-based myths 

and stereotypes can: 

• negatively affect the credibility given to women’s voices and in 

particular their evidence in court proceedings; 

• distort perceptions of all actors tasked with responding to reports of 

sexual violence;  

• result in decisions at all stages of criminal proceedings and in 

adjudication which are based on preconceived beliefs rather than 

relevant facts;  

• result in stigmatization, and often secondary traumatisation, of victims; 

and 

• impede access to justice in all areas of law for women and girls. 35   

The GREVIO Committee has noted that “In order to effectively tackle the root 

causes of violence against women, the implementation of laws and the 

shaping of policies must acknowledge and recognise that women’s 

overexposure to gender-based violence in comparison to men emerged from 

and is sustained by structural inequalities between women and men, as well as 

structural patterns of discrimination against women which are justified and 

reinforced by socially entrenched negative stereotypes and prejudicial 

attitudes against women.”36   

Echoing Article 12(1) of the Convention, UN General Assembly Resolution 

76/304 on ‘International cooperation for access to justice, remedies and 

assistance for victims of sexual violence’ (adopted in July 2022) also identifies 

the interplay between discriminatory stereotypes and impacted patterns of 

behaviour, and emphasises the transformative nature of the domestic policies 

needed to tackle this:  

 
33 Ivashkiv v Ukraine, para 22. 
34 Ibid, para 23. 
35 CEDAW General Recommendation No 33 on Women’s Access to Justice, para 26; see also 

Recommendation CM/Rec(2019)1 on Preventing and Combating Sexism, adopted by the 

Committee of Ministers on 27 March 2019, noting that sexism and gender stereotyping within 

the civil, administrative and criminal justice and law-enforcement systems were barriers to the 

administration of justice. 
36 GREVIO Baseline Evaluation Report on Poland, para 6. 

https://www.bing.com/ck/a?!&&p=8681bb89b4ef7687JmltdHM9MTcxOTUzMjgwMCZpZ3VpZD0xMTI5ZWUxNC02YzRjLTZmZGEtMzdjOS1mYTZhNmQyMDZlOTkmaW5zaWQ9NTI0NQ&ptn=3&ver=2&hsh=3&fclid=1129ee14-6c4c-6fda-37c9-fa6a6d206e99&psq=Ivashkiv+v+Ukraine&u=a1aHR0cHM6Ly9odWRvYy5lY2hyLmNvZS5pbnQvYXBwL2NvbnZlcnNpb24vZG9jeC9wZGY_bGlicmFyeT1FQ0hSJmlkPTAwMS0yMDQxOTQmZmlsZW5hbWU9Q0FTRSUyME9GJTIwSVZBU0hDSEVOS08lMjB2LiUyMFVLUkFJTkUucGRmJmxvZ0V2ZW50PUZhbHNl&ntb=1
https://digitallibrary.un.org/record/807253?v=pdf
https://rm.coe.int/cm-rec-2019-1-on-preventing-and-combating-sexism/168094d894
https://rm.coe.int/grevio-baseline-report-on-poland/1680a3d20b
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‘Addressing the structural and underlying causes of such 

violence through enhanced prevention measures, capacity-

building of relevant authorities, research and strengthened 

coordination, monitoring and evaluation conducted with 

victims and survivors by, inter alia, encouraging awareness-

raising activities, including through designing and implementing 

appropriate domestic policies that are aimed at transforming 

discriminatory social attitudes and social and cultural patterns 

of conduct that condone such violence with a view to 

preventing and eliminating, in all public and private spheres, 

including online spaces, discrimination, gender stereotypes, 

negative social norms, attitudes and behaviours, and unequal 

power relations, as well as publicizing the societal and 

economic costs of violence, and working with local 

communities.’ (emphasis added)37 

B. Impact of gender stereotypes in adjudication 

The principal guidance from Ukrainian courts on dealing with cases of sexual 

violence (issued long before the reforms referred to in the BACKGROUND 

section of this submission) is outdated and does not reflect international 

standards.38 While there are some positive examples of court practice which 

adopt a more victim-centred approach to addressing gender based violence, 

including at the Cassation level, the authors underline the need for consistent 

updated practice. This gap has contributed to court decisions which are 

inconsistent in their interpretations of Article 152 CCU (among others), not in 

line with the principles of the Convention, and marked by misconceptions 

about the crime of rape which are linked to gender-based myths and 

stereotypes.    

More recently, the Supreme Court of Ukraine has recognised the importance 

of ensuring that criminal proceedings are not affected by prejudices or gender 

stereotypes in its jurisprudence.  For example, in their December 2021 Decision 

in Case No.  566/1420/19 (rape) the Court emphasized  that “the state of 

alcoholic or other intoxication of the victim; her behaviour before the incident; 

her failure to take personal safety measures; the victim’s moral character and 

her way of life; immoral or other tactile behaviour of the victim, which may 

have inadvertently provoked the sexual behaviour of the perpetrator with the 

 
37 UN General Assembly Resolution 76/304 on ‘International cooperation for access to justice, 

remedies and assistance for survivors of sexual violence’ 
38 See for example, the 30 May 2008 Plenum of the Supreme Court of Ukraine.  

https://digitallibrary.un.org/record/3987243?v=pdf
https://digitallibrary.un.org/record/3987243?v=pdf
https://zakon.rada.gov.ua/laws/show/v0005700-08#Text
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intention to stop the further commission of acts of a sexual nature against her, 

does not exclude criminal liability under Article 152 of the Criminal Code.”39 

As noted, the court has not, however, appeared unified in its views of what 

might constitute best practice in dealing with these cases.  

In 2022, the Synelnyk District Court of the Dnipropetrovsk Region sentenced a 

man to 10 years in prison, who in September 2017 (before the amendments to 

the offence of rape in December 2017) offered the victim (a female minor), a 

ride home in his car, and then raped her.  During the commission of the crime, 

the perpetrator was found to be in a state of drug intoxication and threatened 

the victim with physical violence, "which the victim perceived as real and 

feared for her health."40  In a 05 July 2023 decision on the appeal from that 

case, the Supreme Court of Ukraine Court overturned the Court of Appeal 

ruling in the matter and ordered the case returned for re-trial on the basis of 

findings that the lower court had not taken into account the appearance of 

the victim (the perpetrator stating that she didn’t look like a minor), and how 

she behaved (the fact that she agreed to the ride home, and didn’t leave the 

car).41  The District Court’s emphasis on the conduct of the victim (that she 

agreed to the ride home and didn’t leave the car) is an example of victim 

blaming. The perpetrator’s conviction and sentence were upheld by the Court 

of Appeal judgment of September 2023, in which the court found that the 

perpetrator knew or assumed that the victim was a minor.42  

The language of trial judgments in other rape cases continues to show 

credibility assessments of victims based on stereotyped expectations of their 

behaviour. Examples include statements such as “she voluntarily came to the 

house with men unknown to her with the purpose of alcohol consumption, did 

not take the opportunity to call for help while communicating with her son on 

a mobile phone”43 or that the victim “independently voluntarily sat in the car 

… [they] were kissing in the garden house … objective signs of bodily injuries 

not found … did not try to show any resistance”.44  

It is not surprising then, that in their Concluding Observations on the 9th Periodic 

Report of Ukraine, the CEDAW Committee noted “…with concern that women 

 
39 Unified State Register of Court Decisions Case No. 566/1420/19, Judgement of Supreme 

Court, 8 December 2021 
40 Unified State Register of Court Decisions Case No. 172/1359/17, Judgment of Supreme 

Court, 5 July 2023 
41 Ibid, see also “Ла Страда-Україна/La Strada-Ukraine”, online: Facebook.  
42 The Supreme Court by the panel of judges of the Third Chamber of the Criminal Court of 

Cassation, case No. 172/1359/17. 
43 Unified State Register of Court Decisions Case No. 639/1392/20, Judgement of Zhovtneviy 

Court of Kharkiv, 11 October 2021. 
44 Unified State Register of Court Decisions Case No. 149/2435/20, Judgement of the 

Khmilnitskiy Regional Court, 20 April 2021. 

https://reyestr.court.gov.ua/Review/101829946
https://reyestr.court.gov.ua/Review/112146270?fbclid=IwZXh0bgNhZW0CMTAAAR0ON68fkjbl2YUvWLjzFCnAF65o7lDpJNQTbMQIfVb_ljTVdr51KkiPHCo_aem_AVHx94Fb_iFgOKc2ozLNeYb0OZSLAiAr5l2TVQt0qvZ6A7hf7nzXC-YUsUUK7M2II_C2Hlhe2EnI9yMZKeJmokZ
https://www.facebook.com/lastradaukraine/posts/pfbid05UH5y7suuq6PsNikkAbn9EBCwARynNujQDf5BqL98PsZNvq16nftqBcdYkvEGbACl
https://reyestr.court.gov.ua/Review/112146270
https://reyestr.court.gov.ua/Review/112146270
https://reyestr.court.gov.ua/Review/100236508
https://reyestr.court.gov.ua/Review/96412480


22 

 

and girls who are survivors of gender-based violence, including CRSV, are 

often reluctant to report such violence due to fear of stigma or reprisals.”45  

Recommendations 

Given Ukraine’s ratification of the Convention and the legislative reforms which 

have been implemented since the 2008 clarifications were issued, the authors 

recommend:  

• Ensuring that training programmes developed by the National School of 

Judges are updated to include best practices and developments 

resulting from Ukraine’s legislative amendments in line with the Istanbul 

Convention and other applicable international standards.  With that in 

mind, these training programmes may be revised and further developed 

with the support of judges of the Ukrainian Supreme Court. 

• That the Supreme Court of Ukraine consider issuing non-binding 

guidance on interpreting and applying Articles 152 and 153 CCU in line 

with Istanbul Convention and other international standards, building on 

and developing existing guidance in the Court’s judgments. This 

guidance should reflect the recent legal amendments that shift from a 

force-based to a consent-based definition of rape, and include an 

explanation of the flaws in the previous understanding of rape, to move 

away from victim-blaming and reliance on stereotypical assumptions 

about the behaviour of both the victim and the perpetrator. The new 

understanding of rape aims to eliminate these biases, thereby ensuring 

justice without disadvantaging the victim.  

VII. Impact of gender-based stereotypes on reporting 

sexual violence crimes 

Gender-based stereotypes are also evidenced in societal perceptions of 

gender-based violence in Ukraine. For example,  a  UN Women survey of public 

attitudes towards gender-based violence (2019) found that 49% of 

respondents agreed that a woman was guilty of what happened to her if she 

was under the influence of alcohol or drugs, and around one third of 

respondents considered that women could provoke sexual violence by being 

promiscuous or wearing provocative clothing.46 The study also highlighted the 

prevalence of victim blaming by law enforcement (“the police will blame the 

woman”) as well as by victims (“women who have experienced sexual 

violence often blame themselves for the fact that this has happened to 

 
45 CEDAW Convention on the Elimination of All Forms of Discrimination against Women, para 

19. 
46 UN Women, Baseline Survey of Public Perceptions and Attitudes Towards Gender-Based 

Violence Against Women, 2019, p 69. 

https://documents.un.org/doc/undoc/gen/n22/665/91/pdf/n2266591.pdf?token=0a0CBvsB75Q9Iugdo0&fe=true
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
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them”).47 Other prevailing discriminatory myths and/or stereotypes identified in 

studies of societal attitudes (among women and men) towards gender-based 

violence in Ukraine include: 

• Women are obliged to fulfil men’s sexual desires regardless of their own 

needs and preferences (see further page 29 below).48 

• Women lie about sexual violence (see further page 30 below).49  

A. Article 12(3) Istanbul Convention  

Any measures taken pursuant to this chapter shall take into account and 

address the specific needs of persons made vulnerable by particular 

circumstances and shall place the human rights of all victims at their centre 

(emphasis added). 

1. Victim-centred approaches 

Closely aligned to addressing gender-based myths and stereotypes is the 

need to ensure a victim-centred approach in all proceedings concerning 

sexual violence crimes. Victim-centred approaches are not only individualised; 

they are tailored to an individual victim’s rights, needs and wishes, and take 

into account their abilities and vulnerabilities based on who they are in their 

individual contexts.50  Women and girls who are victims of sexual violence will 

each have different understandings of justice; different needs; different 

responsibilities and different relationships to the criminal justice authorities. 

The need for positive action to ensure a victim-centred approach to sexual 

violence is also echoed by UN GA Resolution 76/304 which calls on states to: 

• provide “relevant, comprehensive, gender-responsive legal protection, 

in full respect of human rights and centred on such victims and victims”; 

• establish “comprehensive, timely, coordinated, interdisciplinary, 

accessible and sustained multisectoral services, programmes and 

responses centred on victims and survivors that respect all human rights 

and take into account gender perspectives for all victims and survivors 

of such violence”; and  

• ensure that "all appropriate actions are coordinated and taken to 

protect and respond to the needs of all victims and survivors of such 

violence, to identify acts of violence and to prevent their recurrence or 

further acts of violence and physical and psychological harm, ensuring 

 
47 UN Women, Baseline Survey of Public Perceptions and Attitudes Towards Gender-Based 

Violence Against Women, 2019, p 67-68. 
48 Well-Being and Safety of Women (OSCE-led Survey on Violence Against Women), 2019, p 

28-29. 
49 Ibid.  
50 Equality Now, Effectively Investigating, Prosecuting and Adjudicating Sexual Violence 

Crimes; a Manual for Practitioners in Georgia, September 2021, p 32; , The Murad Code, 

Principal 1.1.  

https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://www.osce.org/files/f/documents/1/3/440312_0.pdf
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/
https://www.muradcode.com/murad-code
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that services are gender-responsive and centred on the needs of victims 

and survivors” including by investing in the capacity of courts, the judicial 

system, and law enforcement and strengthening their response 

protocols and procedures (emphasis added).51  

Victim-centred approaches will be gender-informed. Having a gender 

perspective will help investigators, prosecutors and judges understand the 

differences in status, power, roles, and needs between persons because of 

their gender. A gender perspective will allow them to also consider social and 

political hierarchies, domination, and inequalities as they relate to a person’s 

gender. Taking a gender perspective will also allow them to break free from 

gender-based stereotypes, misconceptions and bias.52 

Victim-centred, gender-informed approaches to the investigation and 

prosecution of sexual violence:  

• understand “the wide range of behavioural responses to sexual violence 

and rape which victims exhibit”; 

• are not “based on assumptions of typical behaviour in such situations.”; 

and  

• ensures that “interpretations of rape legislation and the prosecution of 

rape cases are not influenced by gender stereotypes and myths about 

male and female sexuality.”53 

The likelihood of any successful investigations and prosecutions of cases of 

sexual or other forms of violence against women and girls is diminished when 

the evidence is assessed based on assumptions of “typical” victim behaviour, 

gender stereotypes, and explicit (or implicit) biases and myths about male and 

female sexuality.54  Reports of sexual or other forms of violence against women 

are often dismissed on the basis of these myths and false assumptions, leading 

to a lack of trust in law enforcement by victims, which has a negative impact 

on reporting these crimes.   

This is evident in Ukraine through the results of the OSCE-led Survey on Violence 

Against Women in Ukraine (2019):   

 
51 UN General Assembly Resolution 76/304 on ‘International cooperation for access to justice, 

remedies and assistance for survivors of sexual violence’. 
52 Global Rights Compliance, ULAG and WIGJ, the Handbook for the Training of Trainers 

Programme on Addressing Conflict-Related Sexual Violence and Other International Crimes 

in Ukraine, 2023, p 4 (available on request by emailing info@4genderjustice.org). 
53 Explanatory Report to The Istanbul Convention, para. 192; see also MC v Bulgaria no. 

39272/98. 
54 Explanatory Report to The Istanbul Convention, para 192. See also for example, GREVIO 

Baseline Report on Portugal, para 192, where it was observed that the stereotyped views on 

the credibility of the victim influenced the commitment of the law-enforcement agencies to 

search for extra evidence. 

https://digitallibrary.un.org/record/3987243?v=pdf
https://digitallibrary.un.org/record/3987243?v=pdf
https://rm.coe.int/1680a48903
https://www.bing.com/ck/a?!&&p=e19d88b58ff8c57fJmltdHM9MTcxOTUzMjgwMCZpZ3VpZD0xMTI5ZWUxNC02YzRjLTZmZGEtMzdjOS1mYTZhNmQyMDZlOTkmaW5zaWQ9NTIyOQ&ptn=3&ver=2&hsh=3&fclid=1129ee14-6c4c-6fda-37c9-fa6a6d206e99&psq=MC+v+Bulgaria&u=a1aHR0cHM6Ly9odWRvYy5lY2hyLmNvZS5pbnQvYXBwL2NvbnZlcnNpb24vcGRmLz9saWJyYXJ5PUVDSFImaWQ9MDAzLTg4Mzk2OC05MDgyODYmZmlsZW5hbWU9MDAzLTg4Mzk2OC05MDgyODYucGRm&ntb=1
https://www.bing.com/ck/a?!&&p=e19d88b58ff8c57fJmltdHM9MTcxOTUzMjgwMCZpZ3VpZD0xMTI5ZWUxNC02YzRjLTZmZGEtMzdjOS1mYTZhNmQyMDZlOTkmaW5zaWQ9NTIyOQ&ptn=3&ver=2&hsh=3&fclid=1129ee14-6c4c-6fda-37c9-fa6a6d206e99&psq=MC+v+Bulgaria&u=a1aHR0cHM6Ly9odWRvYy5lY2hyLmNvZS5pbnQvYXBwL2NvbnZlcnNpb24vcGRmLz9saWJyYXJ5PUVDSFImaWQ9MDAzLTg4Mzk2OC05MDgyODYmZmlsZW5hbWU9MDAzLTg4Mzk2OC05MDgyODYucGRm&ntb=1
https://rm.coe.int/1680a48903
https://rm.coe.int/grevio-reprt-on-portugal/168091f16f
https://rm.coe.int/grevio-reprt-on-portugal/168091f16f
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“Another key barrier identified by women was a lack of trust in 

institutions. They said that the police would only be interested in 

physical violence, not psychological violence. They also 

expressed the belief that the police would only follow up on a 

case if the physical violence were extreme, e.g., if there were 

any broken bones. There was a perception that if violence were 

reported to the police, then the response would not be 

effective. The women said that the police would issue a fine 

and separate the perpetrator from the victim for a few hours. 

They said that this type of response would not protect the victim 

and could lead to retaliation on the part of the perpetrator as 

a result.”55 

Ultimately, implementation of a victim-centred approach, as called for under 

the terms of the Convention, will be critical to eliminating the gender-based 

stereotypes which present serious barriers to addressing violence against 

women in Ukraine.  

2. Identifying intersecting vulnerabilities  

An individualised, victim-centred approach to investigation and prosecution 

of sexual violence will:  

• recognise the many (non-exhaustive) factors of vulnerability which may 

be experienced simultaneously by victims of sexual violence, and  

• involve criminal justice actors taking measures to ensure victims are not 

discriminated against in accessing justice on the basis of any of these 

factors of vulnerability. 

Recognising and understanding a woman’s intersecting vulnerabilities will be 

important to investigations of rape and other forms of sexual violence because 

women can be targeted for sexual violence or exploited because of their 

intersecting vulnerabilities.  The intersection of these vulnerabilities can result in 

different coercive situations in which sexual violence is committed.56  

Intersecting vulnerabilities should also be taken into account in the context of 

a victim’s risks assessments and related protective measurements.  These 

vulnerabilities will also be relevant in assessing the most appropriate support 

measures for any victim.  Evidence of these vulnerabilities may also be relevant 

as aggravating factors in any case of rape or other form of sexual violence.  

Convention Article 4(3) states: 

 
55 Well-Being and Safety of Women (OSCE-led Survey on Violence Against Women), 2019, p 

66. 
56 Equality Now, Effectively Investigating, Prosecuting and Adjudicating Sexual Violence 

Crimes; a Manual for Practitioners in Georgia, September 2021, p 20. 

https://www.osce.org/files/f/documents/1/3/440312_0.pdf
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/
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The implementation of the provisions of this Convention by the 

Parties, in particular measures to protect the rights of victims, 

shall be secured without discrimination on any ground such as 

sex, gender, race, colour, language, religion, political or other 

opinion, national or social origin, association with a national 

minority, property, birth, sexual orientation, gender identity, 

age, state of health, disability, marital status, migrant or refugee 

status, or other status. (emphasis added). 

This list of possible grounds of discrimination is non-exhaustive.57  Article 2 of the 

Law of Ukraine on the Principles of Preventing and Combating Discrimination 

in Ukraine defines discrimination as:  

(…)the situation in which an individual and/or a group of 

individuals suffers from the restriction on the recognition, 

exercise or enjoyment of rights and freedoms in any form 

established in this Law on the grounds of their race, skin colour, 

political, religious and other beliefs, sex, age, disability, ethnic or 

social origin, nationality, marital and property status, place of 

residence, linguistic or on other grounds that have been, are or 

may be actual or alleged (…), except for cases when such 

restriction has a legitimate, reasonably justified aim, which is 

achievable in an appropriate and necessary way. 58 

CEDAW General Recommendation 35 called on State parties to take a 

number of measures to accelerate the elimination of gender-based violence 

against women (including protection, prosecution and punishment), and said 

that: 

All measures should be implemented with an approach 

centred around the victim/survivor, acknowledging women as 

right holders and promoting their agency and autonomy, 

including the evolving capacity of girls, from childhood to 

adolescence. In addition, the measures should be designed 

and implemented with the participation of women, taking into 

 
57 Explanatory Report to The Istanbul Convention, para 53.  See also Constitution of Ukraine, 

Article 24; CEDAW/C/GC/35, para 12. 
58 Law of Ukraine On the Principles of Preventing and Combating Discrimination in Ukraine, 

Article 2. 

https://rm.coe.int/1680a48903
https://zakon.rada.gov.ua/laws/main/254%D0%BA/96-%D0%B2%D1%80?lang=en#Text
https://www.undocs.org/en/CEDAW/C/GC/35
https://zakon.rada.gov.ua/laws/show/en/5207-17#Text
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account the particular situation of women affected by 

intersecting forms of discrimination.59  

UN General Assembly Resolution 76/304 further emphasises the need of states 

to pay “particular attention to women and girls facing multiple and 

intersecting forms of discrimination” in ensuring full respect for the rights of 

victims of sexual violence.60  

The CEDAW Committee also identifies the “aggravating negative impact" of 

women experiencing intersecting forms of discrimination, and calls on states 

parties to consistently take into account the risks of intersectional 

discrimination, and ensure that all policies and measures designed to address 

gender-based violence take into account the particular situation of women 

affected by intersecting forms of discrimination.61  

The authors underline that the experience of women victims of sexual violence 

in Ukraine is often compounded by their intersecting vulnerabilities, and more 

so during Russia’s war against Ukraine. The data confirms disproportionate 

impact of the war on marginalised groups, including female-headed 

households, internally displaced persons (IDPs), Roma communities, LGBTQIA+ 

individuals, and people with disabilities.62 

Ukraine’s Baseline Report to the Committee does not identify or discuss 

intersecting or multiple forms of discrimination as a recognised phenomenon, 

and there is no reference to how the State complies in practice with the duty 

under Article 4(3) of the Convention to ensure non-discrimination in the 

implementation of the Convention.  

Where reference is made to particular groups of women, for example migrant 

women, the Report largely focuses on the legal grounds for securing residence 

status but does not discuss the experiences of migrant women victims of sexual 

violence, and the ways in which their migrant status (as well as their gender) 

impacts their capacity to report this violence and influences the response of 

criminal justice practitioners.63   

Strikingly, the Report does refer to “new approaches to protecting interests of 

victims and witnesses” in the cases of CRSV, including “adapting to the victim’s 

personality (respect for the unique character of each victim, consideration of 

their personal identity, traits, group pertinence as well as other 

 
59 CEDAW/C/GC/35, para 28. See also Explanatory Report to The Istanbul Convention, para 

53. 
60 UN General Assembly Resolution 76/304 on ‘International cooperation for access to justice, 

remedies and assistance for survivors of sexual violence’, p 5. 
61 CEDAW General Recommendation 35, p 5.  
62 UN Women and CARE International, Rapid Gender Analysis of Ukraine, May 2022. 
63 Council of Europe, Ukraine Baseline Report, 2023, p 47-49. 

https://www.undocs.org/en/CEDAW/C/GC/35
https://rm.coe.int/1680a48903
https://digitallibrary.un.org/record/3987243?v=pdf
https://digitallibrary.un.org/record/3987243?v=pdf
https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-recommendation-no-35-2017-gender-based
https://www.unwomen.org/sites/default/files/2022-05/Rapid-Gender-Analysis-of-Ukraine-en.pdf
https://rm.coe.int/state-report-ukraine-baseline-evaluation/1680abd88d
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factors….[and]….ensuring inclusion and non-discrimination).”64 This 

recognition of the particular vulnerability of victims of CRSV is critical, though 

when in practice it is applied only to this group and not also to women victims 

of sexual violence outside of the context of ‘CRSV’, it constitutes a denial of 

equal access to justice.  

Recommendations 

• In 2023 the Office of the Prosecutor General developed and 

disseminated a strategic plan for addressing conflict-related sexual 

violence aimed at improving access to justice for survivors through and 

with the following objectives: 

 

o strengthening coordination and implementing a comprehensive 

approach to investigating and supporting public prosecution in 

CRSV criminal proceedings, as well as ensuring comprehensive 

protection of victims and witnesses in accordance with 

international standards and best practices; 

o developing and disseminating victim-centred, trauma-informed, 

and gender-sensitive programmes and procedures for 

investigating and supporting public prosecutions in criminal 

proceedings on CRSV; 

o organising and/or coordinating professional trainings on 

investigating and supporting public prosecution in criminal 

proceedings on CRSV within the framework of standardized 

national programmes and procedures.65 

 

• These objectives embrace many of the core principles for dealing with 

violence against violence and domestic contained in the Convention, 

including the need for an intersectional, individualised, victim-centred 

approach.  

• The authors therefore recommend that Ukrainian authorities adopt and 

implement guidelines for dealing with the crimes covered by the 

Convention which reflect the same adherence to these standards as 

set out in the OPG’s strategic plan on CRSV.   

• Furthermore, existing training programmes for law enforcement 

professionals, the judiciary and others on dealing with domestic, sexual 

and gender-based violence should be updated in line with the most 

recent amendments to the current legislative framework, made as part 

of Ukraine’s ongoing implementation of the Istanbul Convention.  This 

would also involve ensuring that such training is reinforced with 

modules on mainstreaming of intersectionality and a victim-centred 

 
64 Ibid, p 46. 
65 See footnote above. 
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approach, including training on identifying categories of especially 

vulnerable victims as referred to above.  

 

VIII. Article 36(2) Istanbul Convention 

Consent must be given voluntarily as the result of the person’s free will 

assessed in the context of the surrounding circumstances.   

The Explanatory Report to the Convention clarifies Article 36(2) by stipulating 

that:  

Prosecution of this offence [sexual violence, including rape] will 

require a context-sensitive assessment of the evidence in order 

to establish on a case-by-case basis whether the victim has 

freely consented to the sexual act performed. Such an 

assessment must recognise the wide range of behavioural 

responses to sexual violence and rape which victims exhibit and 

shall not be based on assumptions of typical behaviour in such 

situations. It is equally important to ensure that interpretations of 

rape legislation and the prosecution of rape cases are not 

influenced by gender stereotypes and myths about male and 

female sexuality (emphasis added).66  

Context-based assessments are victim-centred, in line with the principles set 

out in Convention Article 12(3) (discussed above).  

A. The importance of situating rape and other forms of sexual violence in 

context 

In line with Convention Article 36(2), Article 152(1) CCU reads as follows:  

Sexual activities involving vaginal, anal or oral penetration into 

the other person’s body with the use of genitals or any other 

 
66 Explanatory Report to The Istanbul Convention, para 192. As to free consent, see also  

Equality Now, Effectively Investigating, Prosecuting and Adjudicating Sexual Violence Crimes; 

a Manual for Practitioners in Georgia, September 2021, p 18-19; Global Rights Compliance, 

Basic Investigative Standards Manual for Documenting International Crimes in Ukraine, in 

particular p 460-470; WIGJ, The Hague Principles on Sexual Violence, p 105, footnote 4: 

Consent to the relevant sexual activity must be specific and ongoing. Thus, it will not suffice if 

the person has consented to similar conduct, or if they consented to the relevant on a 

previous occasion, or if they initially consented but later withdrew that consent, or if the 

nature of the sexual activity changes without their consent. The consent should not be 

considered as freely given when occurred in a situation of vulnerability. A person may be 

incapable of giving relevant consent if affected by natural, induced, or age-related 

incapacity. Other factors that may affect a person’s capacity to give genuine consent 

include literacy, access to information, and linguistic, educational, and economic positions. 

Physiological reactions should not be considered as a reflection of consent. 

https://rm.coe.int/1680a48903
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/
https://globalrightscompliance.com/wp-content/uploads/2023/05/Basic-Investigative-Standards-Manual-for-Documenting-Crimes-in-Ukraine.pdf
https://4genderjustice.org/ftp-files/publications/The-Hague-Principles-on-Sexual-Violence.pdf
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items, committed without voluntary consent of the victim (rape) 

shall entail imprisonment for the period of three to five years.  

Note: Consent is deemed voluntary, when it is a result of free 

declaration of the will of the individual concerned, with due 

regard to all relevant circumstances. 

The authors submit that interpreting whether consent is truly voluntary under 

this article, with regard to “all relevant circumstances”, should include 

examining any evidence of coercive circumstances which would prevent a 

victim from being able to express their consent.67  

Practically speaking, this means that an investigation of rape and other forms 

of sexual violence should be comprehensive, and built on an understanding 

of the context within which the violation was perpetrated. As noted above, a 

context-based approach to the investigation and assessment of cases of 

violence against women will mean that criminal justice actors will tailor their 

interventions to the rights, needs, wishes and risks of victims as individuals and 

respond to their abilities, their challenges and their vulnerabilities based on who 

they are and the context they are in.   

The burden of proving non-consent should not be borne by the victim.  The 

authors refer to a relevant example of comparative practice in Canada, 

where the Supreme Court has held that the belief that women have the 

burden of actively showing non-consent rather than that men have the 

responsibility to ascertain consent, “denies women’s sexual autonomy and 

implies that women are walking around this country in a state of constant 

consent to sexual activity.”68  

A context-based approach, however, shifts the onus on the perpetrator to 

ensure that sexual acts are engaged in voluntarily.69 This approach will require 

Ukrainian criminal justice and law enforcement actors to focus not on the 

perceived credibility of the individual complainant, but on the credibility of the 

allegation.  This methodology can help authorities understand perpetrator 

motives and strategies. A context-based approach will also help improve 

understanding of the dynamics of domestic violence and any patterns of 

perpetrator behaviour that might result in a victim’s reluctance to come 

forward.  It will also help avoid the discriminatory, adverse, gender-based 

inferences against women and girls who are victims of sexual violence which 

are addressed throughout this submission.  For example, a context-based 

 
67 CEDAW General Recommendation 35, para. 33; ICC, Rule of Procedure and Evidence, 

Rule 70; see also Equality Now,  Sexual Violence Laws in Eurasia, p 22.   
68 R v Ewanchuk, [1999] 1 SCR 330 at p 372 (SCC). 
69 Mid-term Horizontal Review of GREVIO Baseline Evaluation Reports, 2022, para 362. 

https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-recommendation-no-35-2017-gender-based
https://www.icc-cpi.int/sites/default/files/Publications/Rules-of-Procedure-and-Evidence.pdf
https://equalitynow.storage.googleapis.com/wp-content/uploads/2023/01/28074053/EN-Sexual-violence-in-Eurasia-ENG-PDF-09.pdf
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1684/index.do
https://edoc.coe.int/en/module/ec_addformat/download?cle=11a32152b03a749d6bfcc5865300518e&k=63d3237e17f8f1bf2bc94a27537c7198
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approach may result in authorities being less likely to draw any negative 

inferences with respect to a victim who delayed reporting.     

B. International standards regarding free, voluntary and genuine consent 

Both international criminal law and international human rights law hold that the 

possibility to give free, voluntary and genuine consent to sexual contact is 

negated when the act is committed through: 

• Use of actual or threatened physical, psychological or economic 

violence;70  

• Threats of force or coercion (such as that caused by fear of violence, 

duress, detention, intimidation, blackmail, psychological oppression or 

abuse of power, among others); (emphasis added)71  

• By taking advantage of a coercive environment; or  

• By taking advantage of a person who is incapable of giving genuine 

consent.72 

When just one of the above criteria is met, this has been held to be sufficient 

to establish the non-consensual nature of the sexual act charged.73 At that 

point, examination of voluntary consent is not necessary. 

C. Ukrainian courts interpretations of consent  

This section enlarges on the observations in Section VI B, above.   

In 2021, in a decision referring to a case arising from an allegation in 2019 (thus 

– after the 2017 amendment of Article 152 referred to in Section II, above) the 

Supreme Court interpreted Article 152 as though it remained a force-based 

offence, rather than applying the current, consent-based definition.74 It also 

required the “threat of force” to refer to immediate force. A threat does not 

 
70 For additional guidance in defining these factors, see: Articles 1(4), 1(17) of the Law on 

Domestic Violence. See also Criminal Code of Ukraine Article 126-1 (domestic violence); 

Istanbul Convention Article 3 (Definitions); Explanatory Report to The Istanbul Convention, 

Article 179-181, 187-189. 
71 ICTR, Akayesu Trial Judgment, para 688. 
72 The ICC Elements of crimes specifically incorporates the above factors negating free, 

voluntary and genuine consent to sexual contact. See also ICTY, Furundžija Trial Judgment, 

para 186; ICTY, Kunarac Trial Judgment, para 440.  
73 Judgement in the Case of The Prosecutor v Jean-Pierre Bemba Gombo, paras 105-106: 

‘The Chamber notes that the victim’s lack of consent is not a legal element of the crime of 

rape under the Statute. The preparatory works of the Statute demonstrate that the drafters 

chose not to require that the Prosecution prove the non-consent of the victim beyond 

reasonable doubt, on the basis that such a requirement would, in most cases, undermine 

efforts to bring perpetrators to justice. Therefore, where “force”, “threat of force or coercion”, 

or “taking advantage of a coercive environment” is proven, the Chamber considers that the 

Prosecution does not need to prove the victim’s lack of consent.      
74 Unified State Register of Court Decisions Case No. No. 566/1420/19, Decree of the Criminal 

Court of Cassation, 8 December 2021. 

https://zakon.rada.gov.ua/laws/show/2229-19?_x_tr_hl=enlang%3Den&_x_tr_sl=auto&_x_tr_tl=en#Text
https://zakon.rada.gov.ua/laws/show/2229-19?_x_tr_hl=enlang%3Den&_x_tr_sl=auto&_x_tr_tl=en#Text
https://sherloc.unodc.org/cld/uploads/res/document/ukr/2001/criminal-code-of-the-republic-of-ukraine-en_html/Ukraine_Criminal_Code_as_of_2010_EN.pdf
https://www.coe.int/en/web/istanbul-convention
https://rm.coe.int/1680a48903
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.legal-tools.org/doc/e6081b/pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icc-cpi.int/court-record/icc-01/05-01/08-3343
https://reyestr.court.gov.ua/Review/101754452
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need to be explicit, nor does it need to refer to immediate harm, or harm that 

would reach a particular threshold.75   

Sexual penetration of the body cannot be considered to have 

been committed by voluntary consent in the context of 

accompanying circumstances, if it was carried out as a result 

of the use of physical violence, the threat of its use, or other 

methods of committing the crime similar to them in terms of the 

specifics of their impact on the psyche of the victim, by using a 

helpless state. 

Establishing the fact of the use of physical violence, the threat 

of its use, or other methods of overcoming real or preventing 

expected resistance, which actually put the victim in a state 

similar to a state of extreme necessity, when she is forced to 

agree to perform acts of a sexual nature against her under the 

threat of immediate infliction of another significant harm to law-

protected interests (own or of a third party), also excludes the 

free expression of a person's will. 76 

The court however went on to state that: “Taking into account the 

accompanying circumstances, there are no signs of rape if the person should 

not have been led to believe beyond a reasonable doubt that the victim did 

not consent to acts of a sexual nature towards her, and the belief in her 

voluntary consent and free expression of will is sincere. The voluntariness of 

consent must be confirmed by evidence in criminal proceedings, since the 

legislator established in Article 152 of the Criminal Code presumption of the 

victim's consent. Any act of penetration into the body of the victim, without 

the corresponding affirmative voluntary permission on her part, constitutes an 

offense punishable by law,” and that voluntary consent to acts of a sexual 

nature should be “(…) expressed in a certain external form (verbally, gestures, 

facial expressions or conclusive actions, etc.” 

On its face, this approach does not consider the international standards 

regarding free, voluntary and genuine consent set out in Section VII(B) above, 

and instead reflects a narrow interpretation of what might constitute “all 

relevant circumstances,” as required under Article 152 of the Criminal Code.   

 
75 Equality Now, Effectively Investigating, Prosecuting and Adjudicating Sexual Violence 

Crimes; a Manual for Practitioners in Georgia, September 2021, p 8; see for example, ICC, 

Rule of Procedure and Evidence, Rule 70(a): (a) Consent cannot be inferred by reason of 

any words or conduct of a victim where force, threat of force, coercion or taking advantage 

of a coercive environment undermined the victim’s ability to give voluntary and genuine 

consent.  
76 Unified State Register of Court Decisions Case No. No. 566/1420/19, Decree of the Criminal 

Court of Cassation, 8 December 2021. 

http://search.ligazakon.ua/l_doc2.nsf/link1/an_911789/ed_2021_11_17/pravo1/T012341.html?pravo=1#911789
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/
https://www.icc-cpi.int/sites/default/files/Publications/Rules-of-Procedure-and-Evidence.pdf
https://reyestr.court.gov.ua/Review/101754452
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In the ECtHR decision of E.B. v. Romania77 (and referring to M.C. v. Bulgaria), 

the court reaffirmed that “In similar cases the (…) the presence of two 

irreconcilable versions of the facts obviously called for a context-sensitive 

assessment of the credibility of the statements made and for verification of all 

the surrounding circumstances.” Moreover, they specified that the 

complainant’s personal circumstances should be considered by courts in order 

to properly assess the capacity of the complainant to consent to sexual acts.78  

Further refining the factors set out above in Section VII(B), The Hague Principles 

on Sexual Violence79 identifies a non-exhaustive list of factors which could be 

considered in determining whether an act of a sexual nature takes place with 

free, voluntary and genuine consent of the participants. Among them are an 

unequal relationship between the perpetrator and the affected person due to 

a variety of possible factors, including 

• the affected person having any type of dependency (including 

financial, legal, professional, familial, and/or personal) on the 

perpetrator, or any other type of contextual relationship that gives rise 

to a risk of exploitation;  

• an awareness that the perpetrator has previously used violence against 

the affected person, or a third party, as punishment for non-compliance 

with the perpetrator’s demands; and 

• a situation where there is reasonable fear of suffering sexual violence 

based on the surrounding context of terror created by the perpetrator.80  

Moreover, the authors submit that Article 152 contains no presumption of 

consent.  Such a presumption would violate a woman’s right to autonomy, 

particularly in an intimate partner relationship where, for example, domestic 

violence has been established.   

Finally, the idea that consent must be proved by some kind of affirmative 

evidence of sexual interest in a prescribed form cannot in and of itself be 

determinative.  No one experiences or communicates their consent to sexual 

contact the same way, nor is that consent always externalised.    

Rather, this be a determination based on the surrounding circumstances: in 

essence a context led approach. Irrespective of evidence of what might have 

been said or indicated, consent should not be considered as freely given when 

it occurs in a situation of coercion or vulnerability.81   

A plain reading of Article 152 CCU defines rape as sexual intercourse with a 

person who is not voluntarily participating.  Consent is not an element of the 

 
77 EB v Romania no. 49089/10, para 58. 
78 Ibid, para 60. 
79 WIGJ, The Hague Principles on Sexual Violence. 
80 Ibid, p 20-21.  
81 Ibid, p 22. 

https://hudoc.echr.coe.int/app/conversion/docx/?library=ECHR&id=001-191749&filename=CASE%20OF%20E.B.%20v.%20ROMANIA.docx&logEvent=False
https://4genderjustice.org/ftp-files/publications/The-Hague-Principles-on-Sexual-Violence.pdf
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crime.  As underlined in the note to Article 152 CCU, “Consent is deemed 

voluntary, when it is a result of free declaration of the will of the individual 

concerned, with due regard to all relevant circumstances”.  

In another decision,  the Supreme Court  emphasized that the use of violence 

as a way of committing rape is not excluded from the new definition of rape, 

but is no longer a decisive or even a required factor: “violence during rape is 

not an end in itself, it has an auxiliary character in solving the intention of the 

rapist, … the dominant crime-forming factor determining responsibility for rape 

is the lack of voluntary consent of the victim in relation to the actions of the 

rapist.” 82 This interpretation is in line with international standards. 

Lower courts in Ukraine are meanwhile making increasing efforts to interpret 

issues around voluntary consent in accordance with the standards of the 

Istanbul Convention, yet a review of decisions still show their reasoning is 

impacted by rape myths and stereotypes, as illustrated in the example below, 

excerpted from a November 2023 Judgment of the Dnipro District Court of Kyiv: 

"Regarding the assertion of the defence about the lack of 

objective data that would testify to the rape of the victim, the 

wording of Article 152 of the Criminal Code of Ukraine is based 

on the provisions of the Istanbul Convention of 2011, in which 

rape as a socially dangerous act does not exclude violence, 

and in most cases it is impossible to commit rape without 

violence (for example, with intensive resistance to the rapist). 

However, violence during rape is not an aim itself, it has an 

auxiliary character in implementing the intention of the rapist, 

for whom the main thing is the desire to satisfy his sexual 

intentions. In relation to the achievement of the goal, violence 

acquires an auxiliary meaning. In the mind of the guilty party, it 

is not a separate factor. Under certain accompanying 

circumstances, he can use other methods of illegal satisfaction 

of his sexual intention. According to this approach, the 

dominant crime-forming factor determining responsibility for 

rape is the lack of voluntary consent of the victim in relation to 

the actions of the rapist. Thus, tying the limbs without the victim's 

voluntary consent, i.e. intentional infliction of minor bodily injury 

in the process of rape is fully covered by the objective aspect 

 
82  Unified State Register of Court Decision Case No. 562/1629/17, Decree of the Criminal 

Court of Cassation, 7 December 2020, cited at “Sexual Violence Laws in Eurasia: Towards a 

Consent-based Definition,” p 18. 

https://reyestr.court.gov.ua/Review/93505801
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of the crime provided for in Article 152 of the Criminal Code of 

Ukraine.83 (emphasis added) 

This reasoning reflects two common misconceptions about rape.  First, it is a 

myth that rape “in most cases”  involves violent, physical force.84  Moreover, 

proof of violence does not require evidence of visible, physical resistance by 

the victim.85 Underpinning this misconception is the myth  that when women 

are being really raped, someone who is really, truly unwilling is going to 

vigorously verbally or physically resist and would call for help or fight back – 

and that this resistance should be capable of being proved by evidence.  This 

misconception can be very damaging, as it potentially excludes situations 

where rape was perpetrated through coercion, or an implicit or overt threat or 

abuse of power. Secondly, rape is not a crime of passion or about biological 

urges.  Rape is about power and control over women.   

The foregoing underscores the need for up to date and unified guidance from 

the Supreme Court in dealing with crimes of rape and other forms of sexual 

violence (recommended in Section VI above) as an important step towards 

mitigating the risk of judgments in cases of violence against women impacted 

by rape myths and stereotypes and improving access to justice for victims. 

D. Elements of proof to be considered in a context-based assessment   

Coercion and coercive environments are commonly found in the context of 

an unequal power relationship between the victim and perpetrator. Coercion 

is a form of psychological violence.  It includes the idea of someone in a 

position of power offering or giving material or a benefit to a victim in order to 

achieve control over the will of that person. In domestic and intimate partner 

contexts, it may be referred to as coercive control.   

Coercive control is a form of abuse where the main goal is to degrade, isolate, 

and deprive a person of their rights to physical security, dignity, and respect, 

which puts the victim in a state of terror and entrapment, and includes tactics 

such as monitoring movements, social isolation, and restriction of access to 

financial resources, employment, education, or medical care (among a wide 

range of others).86 Means and methods of coercion are not limited, but cover 

 
83 Unified State Register of Court Decision Case No 755/3435/21, Judgment of the Dnipro 

District Court of Kyiv, 01 November 2023. 
84 See for example, comparative practice from England and Wales in the guidance for 

prosecutors which clarifies this: Code for Crown Prosecutors, Rape and Sexual Offences - 

Annex A: Tackling Rape Myths and Stereotypes. 
85 MC v Bulgaria no. 39272/98, para 166. 
86 Lohmann, S., Cowlishaw, S., Ney, L., O’Donnell, M., & Felmingham, K. (2024). The Trauma 

and Mental Health Impacts of Coercive Control: A Systematic Review and Meta-

Analysis. Trauma, Violence, & Abuse, 25(1), 630-647, 

doi: https://doi.org/10.1177/15248380231162972; See also Equality Now, Effectively 

Investigating, Prosecuting and Adjudicating Sexual Violence Crimes; a Manual for 

https://reyestr.court.gov.ua/Review/114709749
https://www.cps.gov.uk/legal-guidance/rape-and-sexual-offences-annex-tackling-rape-myths-and-stereotypes
https://www.cps.gov.uk/legal-guidance/rape-and-sexual-offences-annex-tackling-rape-myths-and-stereotypes
https://www.bing.com/ck/a?!&&p=e19d88b58ff8c57fJmltdHM9MTcxOTUzMjgwMCZpZ3VpZD0xMTI5ZWUxNC02YzRjLTZmZGEtMzdjOS1mYTZhNmQyMDZlOTkmaW5zaWQ9NTIyOQ&ptn=3&ver=2&hsh=3&fclid=1129ee14-6c4c-6fda-37c9-fa6a6d206e99&psq=MC+v+Bulgaria&u=a1aHR0cHM6Ly9odWRvYy5lY2hyLmNvZS5pbnQvYXBwL2NvbnZlcnNpb24vcGRmLz9saWJyYXJ5PUVDSFImaWQ9MDAzLTg4Mzk2OC05MDgyODYmZmlsZW5hbWU9MDAzLTg4Mzk2OC05MDgyODYucGRm&ntb=1
https://doi.org/10.1177/15248380231162972
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/


36 

 

a broad spectrum of behaviours.  Any descriptive list of coercive behaviours is 

non-exhaustive.  

It is important to assess situations of coercive control in context, because what 

may initially be seen as the victim’s consent or submission to sexual contact 

may actually be their way of coping with or adapting to their threatening, 

coercive environment and avoiding other harmful consequences. 

A pattern of coercive abuse and control may be well established before a 

single incident of such behaviour or rape itself has been reported.  In that 

sense, the behaviour may be described as systematic. 

If considered in isolation from other incidents, the coercive conduct might 

seem innocent - and the victim may not be aware of, or be ready to 

acknowledge, abusive behaviour.87 However, coercive, controlling 

behaviours will often intensify and escalate.   

Recommendations 

• Where assessed as needed, reinforce existing training for members of 

the judiciary and other stakeholders on understanding and interpreting 

voluntary consent, and coercion and coercive circumstances, among 

others,88 in line with international standards and practice (reflected for 

example, in the breadth of material reviewed as set out in section IV 

above, and cited throughout this submission89).  This could be done as 

part of the detailed training materials on handling sexual violence cases 

recommended above.    

• Regularly update and deliver skill-based trainings for investigators, 

prosecutors and judges on the factors to consider when conducting a 

context-based assessment of the evidence in all cases of violence 

against women, including sexual violence.   

 

IX. Identifying and dispelling gender-based myths and 

stereotypes 

Identifying and dismantling discriminatory myths and stereotypes around 

sexual violence requires recognition that there is no ‘typical’ behaviour for a 

 
Practitioners in Georgia, September 2021, p  14-18; Crown Prosecution Service Guidelines, 

Controlling or Coercive Behaviour in an Intimate or Family Relationship. 
87 See for example, the Crown Prosecution Service Guidelines, Controlling or Coercive 

Behaviour in an Intimate or Family Relationship. 
88 Such as stalking, sexual harassment, intimidation, and online violence against women as 

covered by the Istanbul Convention. 
89 In particular, cited at section XIII(b) of this report above, among others. 

https://equalitynow.org/resource/manualgeorgia/
https://www.cps.gov.uk/legal-guidance/controlling-or-coercive-behaviour-intimate-or-family-relationship
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woman who has been a victim of sexual violence, and no ideal victim.90  The  

myth of the ‘ideal’ victim who deserves the help of the criminal justice system 

undermines the credibility of women who might step too far outside the 

boundaries of what are assumed to be “reasonable” victim responses. The 

authors offer the following examples of the prevalence and impact of 

commonly held gender-based myths and stereotypes concerning victims of 

sexual violence and acts of sexual violence, in Ukraine, focusing in particular 

on the attitudes and responses of law enforcement. 

A. It’s a woman’s marital duty to obey their husbands or intimate partners and 

have sex even if they do not want it 

Victims of domestic violence are very often subjected to sexual violence. 

Women in abusive relationships may not recognise or be ready to 

acknowledge that they have been subjected to sexual violence.  Some 

women might view any kind of sexual intercourse (consensual or non-

consensual) as their “marital duty’’, not recognising the abuse is a crime.  They 

may only turn to the authorities when the pattern of violence becomes 

unbearable or rises to extreme levels.91  

As evidenced by the OSCE led survey, more than a third of women aged 18–

74 believe that their friends would agree that “a good wife obeys her husband 

even if she disagrees.”92 Nearly one in five women (and one in four for women 

over 60) believe that their friends would agree that “it is a wife’s obligation to 

have sex with her husband even if she doesn’t feel like it”.93  

This is echoed by the views of male and female participants in the UN Women 

Perceptions survey:  

“In our society, the topic of sexual violence within marriage is a taboo. It 

is believed, if a woman is married, the husband has the right to do 

whatever he wants.”94  

“Many people do not know that despite the fact that you have a formal 

marriage, if one of the partners commits sexual violence against 

another, it is a criminal offence. It is considered this is a conjugal duty.”95 

 
90 Tamara Rice Lave, The Prosecutor’s Duty to "Imperfect" Rape Victims, University of Miami 

School of Law Institutional Repository, 2016. 
91 Equality Now, Effectively Investigating, Prosecuting and Adjudicating Sexual Violence 

Crimes; a Manual for Practitioners in Georgia, September 2021, p 22-23.  
92 Well-Being and Safety of Women (OSCE-led Survey on Violence Against Women), 2019, p 

28-29. 
93 Ibid. 
94 UN Women, Baseline Survey of Public Perceptions and Attitudes Towards Gender-Based 

Violence Against Women, 2019. 
95 Ibid.  

https://repository.law.miami.edu/cgi/viewcontent.cgi?article=1497&context=fac_articles
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/
https://www.osce.org/files/f/documents/1/3/440312_0.pdf
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
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B. Women lie about sexual and gender-based violence 

According to the OSCE led survey, one in five women consider that women 

who say they were abused often “make up or exaggerate” claims of abuse or 

rape.96 Age, education levels, and financial security are all factors influencing 

women’s perceptions about the credibility of allegations of sexual violence 

(women aged 18–29 are less likely to consider that women victims make up 

claims of violence, compared with women who are retired and those in 

financially unstable circumstances, who are more likely to agree).97 As noted 

above, the stereotyped perception that women lie about gender-based 

violence is also evidenced in the attitudes of law enforcement towards 

domestic violence: the 2017 DCAF report noted that nearly 60% of police 

officers, prosecutors and judges surveyed regarded the majority of domestic 

violence reports as false.98   

The criminal justice process can revictimize and stigmatise victims when 

messages, decisions, questions and outcomes doubt their account and 

honesty. When they are asked ‘why’ they did not do something or react in a 

certain expected way, victims are again retraumatised and harmed by the 

justice process. For example, a 2009 victim experience review in England and 

Wales found that any indication of disbelief (perceived or actual) from 

authorities was most likely to cause a victim to withdraw from the process.99 

Perceptions of delayed reporting are also connected to the gender-based 

myth that women lie about sexual violence. For many reasons, including 

stigma and trauma, victims often delay disclosing, and assisted by time, 

support and healing reporting can disclose in phases or develop over time and 

through a series of interactions or exchanges. Misunderstanding of this can 

lead justice actors to doubt credibility or question a late disclosure as a lie. 

C. Sexual violence against women and girls is a ‘private’ or ‘family’ matter  

Over a quarter of women surveyed by the OSCE in Ukraine agree that 

domestic violence is a private matter and should be handled within the family, 

which is higher than the EU average (14%).100 The perception that domestic 

abuse and other forms of gender-based violence are private matters is also 

reflected in the low rates of reporting such incidents to the authorities. Among 

participants of the OSCE led survey, 81% of women did not inform the police 

about even the most serious incidents of physical and/or sexual violence.101 

 
96 Well-Being and Safety of Women (OSCE-led Survey on Violence Against Women), 2019. 
97 Ibid. 
98 DCAF and La Strada-Ukraine, Criminal Justice Practice and Violence Against Women, 

2017, p 45. 
99 A report by Baroness Vivien Stern CBE of an independent review into how rape complaints 

are handled by public authorities in England and Wales, The Stern Review. 
100 Well-Being and Safety of Women (OSCE-led Survey on Violence Against Women), 2019. 
101 Ibid, p 52-53. 

https://www.osce.org/files/f/documents/1/3/440312_0.pdf
https://www.dcaf.ch/sites/default/files/publications/documents/Criminal%20justice%20practice%20and%20violence%20against%20women_engl.pdf
https://www.womensaid.org.uk/wp-content/uploads/2016/01/Stern_Review_of_Rape_Reporting_1FINAL.pdf
https://www.osce.org/files/f/documents/1/3/440312_0.pdf
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The most prevalent reason for not reporting this violence was the perception 

that the violence should be dealt with it as a private or ‘family’ matter.102  

As with the other attitudes above, younger women (aged 18–29), those with 

tertiary education, and those who are more financially stable, are less likely to 

agree that partner violence should be dealt with in private.103 

Among police officers surveyed in 2017, just under 40% considered domestic 

violence to be a private matter.104 

D. Women are somehow to blame for sexual and gender-based violence  

According to the 2019 OSCE led survey, nearly one in four women considered 

that violence against women is often provoked by the woman,105 while 60% of 

police officers think that women are to blame for sexual violence.106  This is 

echoed by the attitudes conveyed in the UN Women Perceptions Survey:  

“Women who have experienced sexual violence often blame 

themselves for the fact that this has happened to them. They are 

ashamed, and as a result they do not seek assistance in time”107 

In cases of rape, “the police will blame the woman”.108 

It was also revealed by the DCAF/LSU survey data (2017) that 58% of police 

officers, 61% of prosecutors, and 62% of judges in Ukraine believed that victims 

of sexual violence are sometimes responsible for their own victimisation.109 

As noted above, victim blaming was also identified in the case of Ivaskhiv v 

Ukraine, in which the ECtHR acknowledged that “the appellate court de facto 

blamed the applicant for being beaten by her husband, reflecting a 

discriminatory attitude towards the applicant as a woman and indicating 

prejudice existing within the judiciary”.110 

Victim shaming is often connected to credibility challenges, which are 

nominally (but incorrectly) connected to the question of consent (for example, 

drawing on prior or subsequent sexual history to seek to shame and discredit 

 
102 Ibid, p 54. 
103 Ibid.  
104 DCAF and La Strada-Ukraine, Criminal Justice Practice and Violence Against Women, 

2017, p 8.  
105 Well-Being and Safety of Women (OSCE-led Survey on Violence Against Women), 2019, p 

19. 
106 DCAF and La Strada-Ukraine, Criminal Justice Practice and Violence Against Women, 

2017, p 8. 
107 UN Women, Baseline Survey of Public Perceptions and Attitudes Towards Gender-Based 

Violence Against Women, 2019, p 67. 
108 Ibid. 
109 DCAF and La Strada-Ukraine, Criminal Justice Practice and Violence Against Women, 

2017, p 45. 
110 Ivaskhiv v Ukraine no. 59670/14, para 22. 

https://www.dcaf.ch/sites/default/files/publications/documents/Criminal%20justice%20practice%20and%20violence%20against%20women_engl.pdf
https://www.osce.org/files/f/documents/1/3/440312_0.pdf
https://www.dcaf.ch/sites/default/files/publications/documents/Criminal%20justice%20practice%20and%20violence%20against%20women_engl.pdf
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://www.dcaf.ch/sites/default/files/publications/documents/Criminal%20justice%20practice%20and%20violence%20against%20women_engl.pdf
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-219257%22]}
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victims, or trying to infer consent from being sexually active or having known 

the accused beforehand). 

The triggers for blaming women victims of sexual violence are solely focused 

on the victim or victim’s behaviours, such as: 

• alcohol or drug use (e.g. nearly half of respondents agreed that the 

woman was guilty of what happened to her if she was under the 

influence of alcohol or drugs);111 

• having multiple sexual partners or even just being sexually active (e.g. a 

third of respondents believed that women could provoke sexual 

violence by being ‘promiscuous’ in relationships with the opposite sex; 

);112 

• wearing provocative clothes (e.g. a third of respondents believed that 

women could provoke sexual violence by wearing provocative 

clothes);113 

• flirting with the perpetrator before the sexual violence happens (e.g. 15% 

of respondents agreed that sex without consent is justified if the woman 

flirts with the perpetrator beforehand);114 

• Voluntarily going home with the perpetrator (e.g. one in six respondents 

think sex without consent is justified if a woman voluntarily goes home 

with someone);115 

Recommendations 

• Where assessed as needed, reinforce existing training for law 

enforcement (particularly supervisors and senior officers) on recognising 

gender-based myths, stereotypes and biases they should be careful to 

avoid in all aspects of their pre-trial investigations of sexual violence 

crimes and at all stages of the criminal justice process; their analysis of 

the facts; their credibility assessments; in interpreting and applying the 

 
111 Baseline Survey of Public Perceptions and Attitudes Towards Gender-Based Violence 

Against Women, p 70; see also “…she voluntarily came to the house with men unknown to 

her with the purpose of alcohol consumption” Equality Now, Sexual Violence Laws in Eurasia: 

Towards a Consent-Based Definition, 2023, p. 20 
112 Baseline Survey of Public Perceptions and Attitudes Towards Gender-Based Violence 

Against Women, p 70; See also for example, DCAF and La Strada-Ukraine, Criminal Justice 

Practice and Violence Against Women, 2017, p 46;  “…she voluntarily came to the house 

with men unknown to her with the purpose of alcohol consumption” Equality Now, Sexual 

Violence Laws in Eurasia: Towards a Consent-Based Definition, 2023, p. 20; Unified State 

Register of Court Decisions Case No. 639/1392/20, Judgement of Zhovtneviy Court of Kharkiv, 

11 October 2021 
113 UN Women, Baseline Survey of Public Perceptions and Attitudes Towards Gender-Based 

Violence Against Women, 2019, p 70; See also Well-Being and Safety of Women (OSCE-led 

Survey on Violence Against Women), 2019, p 28-29. 
114 Well-Being and Safety of Women (OSCE-led Survey on Violence Against Women), 2019, p 

18. 
115 Ibid.  

https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://equalitynow.storage.googleapis.com/wp-content/uploads/2023/01/28074053/EN-Sexual-violence-in-Eurasia-ENG-PDF-09.pdf
https://equalitynow.storage.googleapis.com/wp-content/uploads/2023/01/28074053/EN-Sexual-violence-in-Eurasia-ENG-PDF-09.pdf
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://www.dcaf.ch/sites/default/files/publications/documents/Criminal%20justice%20practice%20and%20violence%20against%20women_engl.pdf
https://www.dcaf.ch/sites/default/files/publications/documents/Criminal%20justice%20practice%20and%20violence%20against%20women_engl.pdf
https://equalitynow.storage.googleapis.com/wp-content/uploads/2023/01/28074053/EN-Sexual-violence-in-Eurasia-ENG-PDF-09.pdf
https://equalitynow.storage.googleapis.com/wp-content/uploads/2023/01/28074053/EN-Sexual-violence-in-Eurasia-ENG-PDF-09.pdf
https://reyestr.court.gov.ua/Review/100236508
https://reyestr.court.gov.ua/Review/100236508
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2020/03/PerceptionSurvey_East_ENG.pdf
https://www.osce.org/files/f/documents/1/3/440312_0.pdf
https://www.osce.org/files/f/documents/1/3/440312_0.pdf
https://www.osce.org/files/f/documents/1/3/440312_0.pdf
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law; and in the language they use.  In this way, they will be able to share 

this knowledge with subordinates, and monitor its implementation. 

 

X. Building the necessary capacities  

A. Article 15(1) Istanbul Convention 

Parties shall provide or strengthen appropriate training for the relevant 

professionals dealing with victims or perpetrators of all acts of violence 

covered by the scope of this Convention, on the prevention and detection of 

such violence, equality between women and men, the needs and rights of 

victims, as well as on how to prevent secondary victimisation. (emphasis 

added) 

Awareness raising and training programmes on violence against women 

should be sufficiently regular, and in particular for trainings of professionals, 

needs to be “on-going and sustained with appropriate follow-up to ensure that 

newly acquired skills are adequately applied”, and supported by protocols 

and guidelines spelling out the standards expected of professionals in their 

relevant fields.116 The Convention’s emphasis on training of professionals is 

underpinned by the recognition that it does contribute to changing the 

outlooks and conduct (much of which is informed by gendered myths and 

stereotypes, as evidenced above) of professionals engaging with victims of 

gender-based violence.117   

While it is regrettable that Ukraine’s Baseline report makes scant reference to 

awareness raising and training programmes specifically addressing gender-

based stereotypes, as noted above in our Introduction, this was supplemented 

by information in Ukraine’s 9th Periodic Report to the CEDAW Committee 

setting out details relating to numerous capacity-building programmes for 

Ukrainian criminal justice actors, some of which are now institutionalised.118 The 

authors also note the availability of bespoke materials prepared by 

international actors for Ukraine and touching on these topics, such as the 

Benchbook on the Adjudication of International Crimes Under Ukrainian 

Domestic Law; the Handbook for the Training of Trainers Programme on 

Addressing Conflict-Related Sexual Violence and Other International Crimes in 

 
116  Istanbul Convention, para 99. 
117 Explanatory Report to The Istanbul Convention, paras 98-101.  
118 See CEDAW 9th periodic report submitted by Ukraine under article 18 of the Convention, 

due in 2021 : Convention on the Elimination of All Forms of Discrimination against Women, 

paras 39-42;  CEDAW Concluding observations on the 9th periodic reports of Ukraine : 

Committee on the Elimination of Discrimination against Women, para 29. See also Monitoring 

Response of the Justice System to Domestic and Gender-Based Violence: 2021-2022, La 

Strada-Ukraine, 2022, p.5; see also Дистанційний курс “Забезпечення гендерної рівності” 

https://uprights.org/wp-content/uploads/2023/11/Benchbookoninternationalcrimesadjudication-1.pdf
https://uprights.org/wp-content/uploads/2023/11/Benchbookoninternationalcrimesadjudication-1.pdf
https://www.coe.int/en/web/istanbul-convention
https://rm.coe.int/1680a48903
https://digitallibrary.un.org/record/3958884?v=pdf
https://digitallibrary.un.org/record/3958884?v=pdf
https://digitallibrary.un.org/record/3995689?v=pdf
https://digitallibrary.un.org/record/3995689?v=pdf
https://la-strada.org.ua/en/download/monitoryng-sytuatsiyi-reaguvannya-systemy-pravosuddya-na-vchynennya-domashnogo-nasylstva-ta-nasylstva-za-oznakoyu-stati-2020-2021
https://la-strada.org.ua/en/download/monitoryng-sytuatsiyi-reaguvannya-systemy-pravosuddya-na-vchynennya-domashnogo-nasylstva-ta-nasylstva-za-oznakoyu-stati-2020-2021
https://www.nsj.gov.ua/ua/news/5distantsiyniy-kurs-zabezpechennya-gendernoi-rivnosti/?fbclid=IwZXh0bgNhZW0CMTAAAR0HI_nhcXMrQr5FyNDJykPF12nI5P5t53xx6N6MsYn9ECCm3P655HyyZ7E_aem_AYp6Qie1JOYRRdVoCiK3BT0hu8rVOVUzhiv110foUGy3x2VQnReAx7lwf6YXtInuP-asFr4mbyQN-B6t7rjice76
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Ukraine,119 and the Global Rights Compliance BIS-Ukraine Manuals, among a 

range of others. 

The National School of Judges (‘NSJ’) for example has programmes which 

include courses on domestic violence, sexual violence, CRSV (and others) 

which have modules addressing gender-based myths and stereotypes.120 In 

another example, the NSJ also has courses on gender equality, and the 

importance of overcoming  gender stereotypes.121 The programme at the 

Ukrainian Training Centre for Prosecutors also offers courses on sexual and 

domestic violence. La Strada-Ukraine’s training of police operators, ongoing 

over the last several years, has a fixed component on dealing with myths and 

stereotypes.   

Equipping law enforcement officials and judges with this knowledge and 

helping them build the skills needed to deal with the challenges ahead - in line 

with international standards - will be a critical component of the criminal law 

reform needed to fully implement the standards of the Convention and 

provide effective protection against all forms of violence against women, 

including sexual violence. 

Recommendations 

GREVIO has pointed out that in order to foster a truly gendered understanding 

of violence against women among the different actors in the criminal justice 

sector, sustained efforts to challenge stereotyped mindsets are extremely 

important.122  This holds true for Ukraine.  Any training programme should 

therefore include specific components dedicated to helping participants to 

recognise gender stereotypes. Cases for which the assessments of the 

evidence are untainted by myths and stereotypes will be more likely to 

succeed – whether or not the victim elects to participate in the criminal justice 

process. 

In light of the above, the authors offer the following recommendations:    

• Reinforce existing training programmes by ensuring they are designed 

and delivered using an iterative approach.   

• For trainings to be effective, they need to be coordinated, consistent, 

mutually reinforcing, and grounded in the Convention principles and 

relevant standards of international human rights law. Recognising the 

overlap between international criminal law and international human 

rights law (and the provisions of the Convention) in dealing with sexual 

 
119 Prepared by ULAG, WIGJ and Global Rights Compliance (available on request by 

emailing info@4genderjustice.org).  
120 See for example, the detailed list set out in the Council of Europe, Barriers, Remedies and 

Good Practices For Women’s Access to Justice in Ukraine, 2023, p. 39.  
121 Ibid. 
122 GREVIO Baseline Report on Portugal, para 190. 

https://globalrightscompliance.com/wp-content/uploads/2023/05/Basic-Investigative-Standards-Manual-for-Documenting-Crimes-in-Ukraine.pdf
https://rm.coe.int/study-pggiii-barriers-remedies-and-good-practices-ukraine-2023-fin-279/1680ad79d6
https://rm.coe.int/study-pggiii-barriers-remedies-and-good-practices-ukraine-2023-fin-279/1680ad79d6
https://rm.coe.int/grevio-reprt-on-portugal/168091f16f
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violence crimes, and given the number of international actors presently 

supporting Ukraine in delivering training and capacity building 

programmes in relation to CRSV, it may therefore be appropriate for 

international actors skilled in this subject area to coordinate programmes 

and skills-based training to avoid repetition and inconsistent 

messaging.123   

• In order to ensure consistency and sustainability of these processes, 

GREVIO may recommend Ukraine implement cascade trainings and 

training of trainers (ToT) programmes in this area (sponsored and 

implemented initially by international donors, with a view to eventually 

being led by Ukrainian actors).124 The cascade training model ensures a 

practical, locally owned and adapted model for the dissemination of 

best practices in dealing with sexual violence.   

• In particular, investigative practices in these areas can be improved by 

specialised training (and mentorship) of police and criminal investigators 

in the following areas:  

 

o Understanding the broad spectrum of acts which can constitute 

sexual violence; 

o Understanding the gendered aspects of crimes of violence 

against women;125 

o Understanding consent and coercive circumstances in line with 

the Istanbul Convention and commentary by the Grevio 

Committee, informed by international human rights law and 

international criminal law; (patterns of) coercion and controlling 

behaviour, and recognising the different forms of habitual 

domestic abuse; 

o Training and mentorship in how to conduct comprehensive, 

context-based investigations in dealing with sexual and other 

forms of violence against women.126 (among others).  

 

• Investigators who follow these courses may be recognised as specialists, 

whose qualifications should be renewed every two years. They may, in 

turn, become trainers. Where possible and feasible, the appropriate 

state authorities may consider issuing guidance by which domestic or 

 
123  See also Needs Assessment of Ukraine’s Justice System: Delivering Meaningful Justice to 

the Victims and Survivors of the Armed Conflict, p 112, 201. 
124 Over the last three years, these have been successfully implemented in Georgia across 

different criminal justice sectors, with the support of the Council of Europe, UN Women and 

local Civil Society.   
125 GREVIO Baseline Report on Portugal, para 190-191. 
126 Explanatory Report to The Istanbul Convention, para 280; GREVIO Baseline Report on 

France, para 226; GREVIO Baseline Report for Spain, para 247.  Such programmes may be 

assisted by bespoke handbookes already published, including: Combating Violence against 

Women and Domestic Violence, Council of Europe, November 2023. 

https://ulag.org.ua/reports-and-materials/needs-assessment-ukraines-justice-system
https://ulag.org.ua/reports-and-materials/needs-assessment-ukraines-justice-system
https://rm.coe.int/grevio-reprt-on-portugal/168091f16f
https://rm.coe.int/1680a48903
https://rm.coe.int/grevio-inf-2019-16/168098c61a
https://rm.coe.int/grevio-inf-2019-16/168098c61a
https://rm.coe.int/grevio-s-report-on-spain/1680a08a9f
https://rm.coe.int/ukr-2024-police-manual-final-eng-web/1680aee3b6
https://rm.coe.int/ukr-2024-police-manual-final-eng-web/1680aee3b6
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sexual violence cases are assigned only to experienced investigators 

and prosecutors, thus ensuring a certain amount of de facto 

specialisation.127  This approach however requires sufficient staffing levels 

of all services, which may be impossible in the current state of martial 

law. 

• Where possible and feasible, engage local and regional Ukrainian Civil 

Society active in these areas to monitor sexual violence courtroom 

proceedings to ensure the lessons learned in these trainings are being 

applied in court. 

•  Where possible and feasible, commission regular surveys by the 

judiciary, of judicial decisions in all cases on gender-based violence, 

including sexual violence, to analyse compliance with the duty to 

address gender-based myths and stereotypes in judicial reasoning.  

XI. Access to justice barriers  

A. Article 55 (1) Istanbul Convention  

Parties shall ensure that investigations into or prosecution of offences 

established in accordance with Articles 35, 36, 37, 38 and 39 of this Convention 

shall not be wholly dependent upon a report or complaint filed by a victim if 

the offence was committed in whole or in part on its territory, and that the 

proceedings may continue even if the victim withdraws her or his statement or 

complaint. 

1. Ex officio proceedings 

In considering issues around State implementation of Article 55 of the 

Convention, it is important to recall that “[c]onscious of the particularly 

traumatizing nature of the offences covered by this article, the drafters sought 

to ease the burden which lengthy criminal investigations and proceedings 

often place on the victims while at the same time ensuring that perpetrators 

are brought to justice. The aim of this provision is therefore to enable criminal 

investigations and proceedings to be carried out without placing the onus of 

initiating such proceedings and securing convictions on the victim.”128 

(emphasis added) 

While at present in Ukraine cases on domestic violence, illegal abortion, forced 

marriage, rape without aggravating circumstances, sexual violence and 

compulsion to intercourse, are listed in Article 477 of the CPCU as private, 

rather than ex officio prosecutions, the authors welcome the exclusion of these 

offences from the realm of private prosecution, under Draft Law 10420 ‘on 

Amendments to the Criminal Procedural Code of Ukraine regarding 

 
127 See for example, GREVIO Denmark, para 196. 
128 Explanatory Report to The Istanbul Convention, para 279. 

https://rm.coe.int/state-report-denmark-first-thematic-evaluation/1680abdb47
https://rm.coe.int/1680a48903
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investigation and examination, conciliation agreement and criminal 

proceedings in the form of private prosecution in connection with the 

ratification of the Council of Europe Convention on the prevention of violence 

against women and domestic violence and the fight against these 

phenomena (Istanbul Convention)’ 129 On 22 May 2024 the Draft Law 10420 

passed the first reading in the Ukrainian Parliament.130  

2. Ex parte proceedings 

The Explanatory Report to the Istanbul Convention calls upon law enforcement 

authorities to investigate in a proactive way to gather evidence that will ensure 

ex parte prosecutions for the offences contemplated under Articles 35-39 of 

the Convention: 

Paragraph 1 places on Parties the obligation to ensure that 

investigations into a number of categories of offences shall not 

be “wholly dependent” upon the report or complaint filed by a 

victim and that any proceedings underway may continue even 

after the victim has withdrawn her or his statement or 

complaint.[…] Therefore, law enforcement authorities should 

investigate in a proactive way in order to gather evidence such 

as substantial evidence, testimonies of witnesses, medical 

expertise, etc., in order to make sure that the proceedings may 

be carried out even if the victim withdraws her or his statement 

or complaint at least with regard to serious offences, such as 

physical violence resulting in death or bodily harm’.131  

(emphasis added) 

Where ex parte prosecutions may occur, they will only ever be effective when 

they are based on investigations which are timely, effective, conducted with 

a gendered understanding of the violence under investigation and grounded 

in context-based assessments of the evidence, which do not rely on gender-

based myths and stereotypes.132  

Further, international human rights standards stipulate that in dealing with 

sexual violence cases, the withdrawal of the complaint by the victim, taken 

alone, should not be considered as a reason for terminating the investigation 

 
129 Картка законопроекту - Законотворчість. 
130  Ibid. 
131 Explanatory Report to The Istanbul Convention, para 280; see also GREVIO Baseline Report 

on France, para 226.  
132 Istanbul Convention, Article 6, 49; Explanatory Report to The Istanbul Convention, paras 

191-192, 255, 256, 280.   

https://itd.rada.gov.ua/billInfo/Bills/Card/43531
https://rm.coe.int/1680a48903
https://rm.coe.int/grevio-inf-2019-16/168098c61a
https://rm.coe.int/grevio-inf-2019-16/168098c61a
https://www.coe.int/en/web/istanbul-convention
https://rm.coe.int/1680a48903
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or prosecution.133  Cases of rape and other forms of sexual violence may, in 

practice, still be terminated on the withdrawal of the victim’s complaint, for 

example, where such withdrawals undermine the perceived ‘consistency’ of 

the victim’s complaint.134 Victims may withdraw their complaints for many 

reasons: fear of the perpetrator, pressure from their families, and lack of trust in 

the Ukrainian criminal justice system are among them.135 Such an investigation 

may reveal credible risks to the victim and her family. It may give rise to 

additional criminal charges and may require special measures to ensure the 

victims and her family’s protection.136 

Recommendations 

• That the relevant bodies of the criminal justice sector work together to 

develop and issue practical guidelines on evidence collection and case 

handling in rape and sexual violence cases to ensure effective 

investigations which may continue ex parte.137  

• That the relevant bodies of the criminal justice sector, in particular the 

police services, issue guidelines to the effect that victim withdrawals in 

rape and other sexual violence cases will be investigated to ensure that 

victims are not coerced or intimidated into withdrawing their 

complaints.138  

• Referrals to support services should not be dependent on a victim’s 

participation in the criminal justice process.139 Moreover, the Convention 

does not require that victims receive a formal designation of victim status 

 
133 Opuz v. Turkey no. 33401/02, paras 139, 145; A Framework for Legislation on Rape (Model 

Rape Law) Report of the Special Rapporteur on Violence against Women, Its Causes and 

Consequences, Article 14. 
134 Combating Violence against Women and Domestic Violence, Council of Europe, 

November 2023, page 22.  
135 Information on Ukraine for Consideration by the Committee on the Elimination of 

Discrimination against Women at its 83rd Session (10 - 28 October 2022): “Based on these 

standards, the criminal justice framework currently fails to protect victims of sexual violence in 

Ukraine from pressures to not report or to withdraw complaints. Indeed, like many other 

countries, victims and survivors of sexual violence in Ukraine continue to face stigma and 

shame surrounding incidents of sexual violence and are often placed under pressure by a 

range of persons – including the perpetrator, their friends and families, criminal justice actors 

including investigators and prosecution, representatives of state bodies, as well as doctors 

and lawyers - to either withdraw or not file their complaint” See also Equality Now, Effectively 

Investigating, Prosecuting and Adjudicating Sexual Violence Crimes; a Manual for 

Practitioners in Georgia, September 2021, p 75-77 for an expansive list of reasons for 

withdrawal.  
136 Equality Now, Effectively Investigating, Prosecuting and Adjudicating Sexual Violence 

Crimes; a Manual for Practitioners in Georgia, September 2021, p 75. 
137 See for example, GREVIO Denmark. 
138 Equality Now, Effectively Investigating, Prosecuting and Adjudicating Sexual Violence 

Crimes; a Manual for Practitioners in Georgia, September 2021, p 77. 
139 Equality Now, Effectively Investigating, Prosecuting and Adjudicating Sexual Violence 

Crimes; a Manual for Practitioners in Georgia, September 2021, p 71. 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-92945%22]}
https://digitallibrary.un.org/record/3929055?v=pdf
https://digitallibrary.un.org/record/3929055?v=pdf
https://digitallibrary.un.org/record/3929055?v=pdf
https://rm.coe.int/ukr-2024-police-manual-final-eng-web/1680aee3b6
https://jurfem.com.ua/wp-content/uploads/2023/01/CEDAW-eng.pdf
https://jurfem.com.ua/wp-content/uploads/2023/01/CEDAW-eng.pdf
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/
https://rm.coe.int/state-report-denmark-first-thematic-evaluation/1680abdb47
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/


47 

 

before being referred for necessary support.140  In light of this, it is 

recommended that the relevant bodies of the criminal justice sector 

develop and effectively implement procedures which will ensure that 

victims who do withdraw their claims are referred to support 

programmes and provided with information on personal safety.141  

 

B. Statutory time limitations 

Ukraine was one of the first countries in the world to ratify the CEDAW 

Convention.142 CEDAW General Recommendation 33 calls on states to reject 

statutory limitations for the prosecution of gender-based human rights 

violations and sexual violence against women in conflict and post-conflict 

situations.143 CEDAW General Recommendation 35, meanwhile, calls on states 

to: 

Ensure that sexual assault, including rape, is characterized as a 

crime against the right to personal security and physical, sexual 

and psychological integrity and that the definition of sexual 

crimes, including marital and acquaintance or date rape, is 

based on the lack of freely given consent and takes into 

account coercive circumstances. Any time limitations, where 

they exist, should prioritize the interests of the victims/survivors 

and give consideration to circumstances hindering their 

capacity to report the violence suffered to the competent 

services or authorities.144 

Furthermore, Paragraph 7 of the 16 December 2005 UN General Assembly 

Resolution on the Basic Principles and Guidelines on the Rights to a Remedy 

and Reparations for Victims of Gross Violations of International Human Rights 

Law and Serious Violations of International Humanitarian Law states that 

“Domestic statutes of limitations for (…) violations that do not constitute crimes 

under international law (…) should not be unduly restrictive.”145 

The Special Rapporteur on violence against women, its causes and 

consequences, Dubravka Šimonović recommended that “There should be no 

 
140 See Istanbul Convention Article 19. 
141 Equality Now, Effectively Investigating, Prosecuting and Adjudicating Sexual Violence 

Crimes; a Manual for Practitioners in Georgia, September 2021, p 77; Directive 2012/29/EU of 

the European Parliament and of the Council, 25 October 2012, Preamble, para. 40. 
142 CEDAW-Based Legal Review: Brief Guide, p 13. 
143 CEDAW General Recommendation No 33 on Women’s Access to Justice, para 19(f). 
144 CEDAW General Recommendation 35, para 29(e). 
145 UN General Assembly Resolution 60/147 on 'Basic Principles and Guidelines on the Right to 

a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law 

and Serious Violations of International Humanitarian Law. 

https://www.coe.int/en/web/istanbul-convention
https://equalitynow.org/resource/manualgeorgia/
https://equalitynow.org/resource/manualgeorgia/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0029
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0029
https://ukraine.unwomen.org/sites/default/files/Field%20Office%20ECA/Attachments/Publications/2019/CEDAW%20Legal_ENG_compressed%20%281%29.pdf
https://digitallibrary.un.org/record/807253?v=pdf
https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-recommendation-no-35-2017-gender-based
https://www.ohchr.org/sites/default/files/2021-08/N0549642.pdf'
https://www.ohchr.org/sites/default/files/2021-08/N0549642.pdf'
https://www.ohchr.org/sites/default/files/2021-08/N0549642.pdf'
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statute of limitation for initiating legal proceedings on rape, whether 

committed during conflict or in peacetime. Where statutes of limitation do 

exist, they should be prolonged to allow for the healing of victims and should 

never preclude access to justice. In the case of child victims, statutes of 

limitation should at a minimum allow for the initiation of proceedings after the 

victim has reached the age of majority.”146  

In Ukraine, rape and other forms of sexual violence charged as war crimes 

contrary to Article 438 CCU are not subject to statutory time limitations. Rape 

and other forms of sexual violence charged as ordinary crimes, however, 

remain subject to the very strict, non-discretionary limitation periods set out in 

Article 49 CCU.  Under this Article, a person shall be released from criminal 

liability if the following periods have passed from the date of commission of the 

criminal offense to the date of entry into force of the sentence:  

• two years - in case of committing a criminal misdemeanour, for which 

the prescribed punishment is less severe than restriction of freedom (this 

includes intentional minor bodily injury (Article 125(1)) and coercion into 

sexual intercourse (Article 154(1));  

• three years – in the case of a criminal misdemeanour punishable by 

restriction of freedom, or in the case of a minor crime punishable by 

imprisonment for a term of no more than two years (this includes 

domestic violence (Article 1261);  

• five years - in the case of committing a minor crime, except for the case 

provided for in clause 2 of this part (this includes rape without 

aggravating circumstances (Article 152 (1)) and sexual violence without 

aggravating circumstances (Article 153 (1));  

• ten years - in case of committing a serious crime (this includes intentional 

grievous bodily harm (Article 121 (1) and torture (Article 127));  

• fifteen years - in case of committing a particularly serious crime (this 

includes rape committed by a group of individuals, or rape of a minor 

(Article 152(3). 

 

While these time limitations do NOT apply to rape cases charged as war crimes 

under Article 438, Article 49 bars any prosecution of ordinary sexual violence 

crimes which fall outside these arbitrary time limitations. In particular, if made 

outside of the 5 year limitation period, complaints of rape contrary to Article 

152(1) have no prospects of being brought to court.  This is a serious access to 

justice barrier which may represent a violation of a victim’s rights to an 

effective remedy under Article 13 of the ECHR.    

 
146 Rape as a grave and systematic human Rights violation, a crime and a manifestation of 

gender-based violence against women and girls, and its prevention – Report of the Special 

Rapporteur on Violence Against Women, its Causes and Consequences, at para 107(a).   

https://undocs.org/A/HRC/47/26
https://undocs.org/A/HRC/47/26
https://undocs.org/A/HRC/47/26
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Moreover, the challenges of processing cases of rape and other forms of 

sexual violence within these strict time limitations in the context of the ongoing 

war and its impact on the functioning of the courts has already been the 

subject of comment by the Ukrainian judiciary.147  

Although the Convention does not require states to abolish statutes of 

limitation for sexual violence cases, the authors recall the words of Convention 

Article 12(3), referred to above, that: Any measures taken pursuant to this 

chapter shall take into account and address the specific needs of persons 

made vulnerable by particular circumstances and shall place the human rights 

of all victims at their centre.  

International human rights law, binding on Ukraine, is clear: at a bare minimum, 

statutory time limits for any sexual violence crimes should not be rigidly applied.   

Recommendations 

• Review the limitation periods prescribed by Article 49 CCU against all 

offences covered by the terms of the Convention to ensure they do not 

represent any barriers to victims of rape and other forms of sexual 

violence in accessing justice and take appropriate action.   

 

XII. Discriminatory and harmful practices 

A. Article 49(2) Istanbul Convention  

Parties shall take the necessary legislative or other measures, in conformity with 

the fundamental principles of human rights and having regard to the 

gendered understanding of violence, to ensure the effective investigation and 

prosecution of offences established in accordance with this Convention. 

(emphasis added) 

1. Corroboration practices 

In contexts of wartime or peace, rape and other forms of sexual violence often 

happens in isolated situations, without eyewitnesses, and long periods may 

pass before such crimes are ever reported. Corroboration in a rape case 

usually refers to physical injuries from the assault, torn clothing, or other 

evidence of a physical struggle.  The reality of most victims is different. In most 

cases, those are not available.   

In these circumstances, any practice of strictly requiring corroboration of the 

testimony of the rape victim is discriminatory, and reinforces the myth that 

assumes that if a woman were really raped, she would have corroborative 

 
147 “Верховний Суд”, online: Facebook. 

https://www.facebook.com/story.php?story_fbid=805362831631609&id=100064736977463&mibextid=WC7FNe
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evidence of the assault, and that her failure to produce corroboration means 

that she was not really raped.   

It is a settled principle of both international and Ukrainian criminal law that 

judges may rely on the evidence of a single witness to enter a conviction 

without the need for corroboration.148  This is also the case in sexual violence 

crimes.   

This principle has been codified in the ICC Rules of Procedure and Evidence, 

where Rule 63(4) states that: “(…) a Chamber shall not impose a legal 

requirement that corroboration is required in order to prove any crime within 

the jurisdiction of the Court, in particular, crimes of sexual violence.” (emphasis 

added) 

The United Nations Human Rights Council has said that states should “…repeal 

discriminatory provisions that require corroboration of testimony in sexual 

violence cases.”149 In its General Recommendation 33, the CEDAW Committee 

recommended that state parties ensure that women’s equality before the law 

is given effect by “…taking steps to abolish (among others) any practices that 

directly or indirectly discriminate against women especially in their access to 

justice, and to abolish discriminatory barriers to access to justice,” including: 

“Corroboration rules that discriminate against women as witnesses, 

complainants and defendants by requiring them to discharge a higher burden 

of proof than men in order to establish an offence or to seek a remedy.”150 

(emphasis added) 

In addition, numerous countries have confirmed through both their legislation 

and case law that corroboration of testimony by victims of sexual violence is 

not required.151 In the Bosnia and Herzegovina war crimes case of Gojko 

Janković, the Chamber held that:  

 
148 GRC, Basic Investigative Standards Manual for Documenting International Crimes in 

Ukraine, May 2023, p 476, FN 2174, citing Criminal Procedure Code of Ukraine of 13 April 2012 

No. 4651-VI (‘CPC ’), Chapter 4 (Evidence and Proving);Judgment in the Case of The 

Prosecutor v. Bosco Ntaganda, paras 75-76; Judgement in the Case of The Prosecutor v. 

Haradinaj et al., paras 145, 219; Judgement of the Appeals Chamber in the Case of The 

Prosecutor v.  Duško Tadić, para. 65; Judgement of the Appeals Chamber in the Case of the 

Prosecutor v. Ignace Bagilishema, para. 79; Judgement of the Appeals Chamber in the Case 

of the Prosecutor v. Dragomir Milošević, para. 215; Judgement of the Appeals Chamber in 

the Case of the Prosecutor v. Kupreškić et al.  at para 220.   
149 UN General Assembly Resolution 23/25 on ‘Accelerating efforts to eliminate all forms of 

violence against women: preventing and responding to rape and other forms of sexual 

violence', para. 8 (emphasis added). See also UN Women Handbook for Legislation on 

Violence Against Women, 2012, p 41-42; CEDAW General Recommendation No 33 on 

Women’s Access to Justice, para 25(a)(iii).  
150 CEDAW General Recommendation No 33 on Women’s Access to Justice, para 25(a)(iii). 
151 ICJ, ‘Sexual Violence Against Women: Eradicating Harmful Gender Stereotypes and 

Assumptions in Laws and Practice’, 2015, p 13-16.  

https://globalrightscompliance.com/wp-content/uploads/2023/05/Basic-Investigative-Standards-Manual-for-Documenting-Crimes-in-Ukraine.pdf
https://globalrightscompliance.com/wp-content/uploads/2023/05/Basic-Investigative-Standards-Manual-for-Documenting-Crimes-in-Ukraine.pdf
https://www.icc-cpi.int/court-record/icc-01/04-02/06-2359
https://www.icc-cpi.int/court-record/icc-01/04-02/06-2359
https://www.icty.org/x/cases/haradinaj/acjug/en/100721_summary.pdf
https://www.icty.org/x/cases/haradinaj/acjug/en/100721_summary.pdf
https://www.icty.org/en/sid/7749
https://www.icty.org/en/sid/7749
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-95-01A/MSC26276R0000621882.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-95-01A/MSC26276R0000621882.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-98-29%231-A/JUD212R0000277454.TIF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-98-29%231-A/JUD212R0000277454.TIF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-95-16-A/JUD56R0000059199.TIF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-95-16-A/JUD56R0000059199.TIF
https://www.bing.com/ck/a?!&&p=6909944c03d8e967JmltdHM9MTcxOTc5MjAwMCZpZ3VpZD0xMTI5ZWUxNC02YzRjLTZmZGEtMzdjOS1mYTZhNmQyMDZlOTkmaW5zaWQ9NTIwMw&ptn=3&ver=2&hsh=3&fclid=1129ee14-6c4c-6fda-37c9-fa6a6d206e99&psq=Human+Rights+Council+Res.+23%2f25%2c+A%2fHRC%2fRES%2f23%2f25%2c+2013&u=a1aHR0cHM6Ly9kaWdpdGFsbGlicmFyeS51bi5vcmcvcmVjb3JkLzc1MTk3Ni9maWxlcy9BX0hSQ19SRVNfMjNfMjUtRU4ucGRm&ntb=1
https://www.bing.com/ck/a?!&&p=6909944c03d8e967JmltdHM9MTcxOTc5MjAwMCZpZ3VpZD0xMTI5ZWUxNC02YzRjLTZmZGEtMzdjOS1mYTZhNmQyMDZlOTkmaW5zaWQ9NTIwMw&ptn=3&ver=2&hsh=3&fclid=1129ee14-6c4c-6fda-37c9-fa6a6d206e99&psq=Human+Rights+Council+Res.+23%2f25%2c+A%2fHRC%2fRES%2f23%2f25%2c+2013&u=a1aHR0cHM6Ly9kaWdpdGFsbGlicmFyeS51bi5vcmcvcmVjb3JkLzc1MTk3Ni9maWxlcy9BX0hSQ19SRVNfMjNfMjUtRU4ucGRm&ntb=1
https://www.bing.com/ck/a?!&&p=6909944c03d8e967JmltdHM9MTcxOTc5MjAwMCZpZ3VpZD0xMTI5ZWUxNC02YzRjLTZmZGEtMzdjOS1mYTZhNmQyMDZlOTkmaW5zaWQ9NTIwMw&ptn=3&ver=2&hsh=3&fclid=1129ee14-6c4c-6fda-37c9-fa6a6d206e99&psq=Human+Rights+Council+Res.+23%2f25%2c+A%2fHRC%2fRES%2f23%2f25%2c+2013&u=a1aHR0cHM6Ly9kaWdpdGFsbGlicmFyeS51bi5vcmcvcmVjb3JkLzc1MTk3Ni9maWxlcy9BX0hSQ19SRVNfMjNfMjUtRU4ucGRm&ntb=1
https://www.unwomen.org/sites/default/files/Headquarters/Attachments/Sections/Library/Publications/2012/12/UNW_Legislation-Handbook%20pdf.pdf
https://www.unwomen.org/sites/default/files/Headquarters/Attachments/Sections/Library/Publications/2012/12/UNW_Legislation-Handbook%20pdf.pdf
https://digitallibrary.un.org/record/807253?v=pdf
https://digitallibrary.un.org/record/807253?v=pdf
https://digitallibrary.un.org/record/807253?v=pdf
https://www.icj.org/wp-content/uploads/2015/04/Universal-GenderStereotypes-Publications-Thematic-report-2015-ENG.pdf
https://www.icj.org/wp-content/uploads/2015/04/Universal-GenderStereotypes-Publications-Thematic-report-2015-ENG.pdf


51 

 

The only evidence presented to the Court in relation to the first 

and second item of this count was the testimony of FWS-95 and 

thus, in convicting, the Court relies solely on her testimony. 

Nevertheless, the Court is free in its evaluation of the evidence 

submitted and corroboration is not required in general or in 

particular. This rule applies equally to the testimony of a victim 

of sexual assault. [...] The judgment as to the credibility of a 

witness lies solely in the domain of the Court, with judges free to 

draw any conclusion they see fit, providing it passes the 

threshold of reasonableness. Witness FWS-95 clearly passed this 

threshold beyond a reasonable doubt in the eyes of the Court 

and thus has been given full credence.152 

As noted, under Ukrainian law there is no strict requirement that the evidence 

of victims be corroborated. Neither Article 85 nor Article 91 CPC strictly require 

corroboration, a recent complaint or evidence of physical injuries in dealing 

with cases of sexual violence.   

This underscores the need for investigations of sexual violence to be 

comprehensive and context based. This is because “the potential range of 

types and sources of corroborative evidence is vast and will depend upon the 

context in which the incident in question has taken place.”153 

While the context-based assessment required by the Convention necessitates 

criminal justice actors focus on the credibility of the allegation and not on the 

credibility of the complainant, in Ukraine corroboration of the testimonies of 

women who have been victims of rape and other forms of sexual violence is 

routinely demanded, using procedures and in circumstances which are 

invasive, traumatising, re-victimising, and which can have little or no 

evidentiary value.  Two examples, discussed below, are gynaecological 

examinations of women and girls in circumstances where such tests not 

warranted by the facts of the individual case, and carrying out re-enactments 

of rape cases at the crime scene, to “test” the credibility of the testimony of 

the parties. Absent these medical examination reports and/or other 

corroborating evidence, testimonial evidence in sexual violence cases is 

generally considered by prosecutors and judges to lack probative value.154  

 
152 Prosecutor v. Gojko Janković, p 58. 
153 GRC, Basic Investigative Standards Manual for Documenting International Crimes in 

Ukraine, May 2023, p 377. 
154 OHCHR, Conflict-Related Sexual Violence in Ukraine 14 March 2014 to 31 January 2017, 

para 119. 
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Recommendations 

• Improve investigative and prosecutorial practices through iterative 

training and mentorship of investigators in how to conduct 

comprehensive, context-based investigations in dealing with cases of 

sexual violence against women.155 

• Reinforce investigative training programmes for relevant professionals, 

including investigators, with practical exercises aimed at building their 

skills in conducting comprehensive, context-based sexual violence 

investigations.  

2. Unnecessary gynaecological examinations 

Pursuant to Article 241 CPCU, an examination concerning criminal offences is 

voluntary.  In practice however, particularly in circumstances where rape 

cases rely solely on the testimony of the victim and even though corroboration 

of the victim’s testimony is not strictly required, Ukrainian authorities commonly 

carry out forensic gynaecological examinations to not only prove penetration, 

but also to assess the credibility of the victim’s testimony. 

While Article 242 CPCU states that such examinations should only be carried 

out if special knowledge is required to “clarify” circumstances relevant to the 

criminal proceedings, and that an examination to clarify issues of law is not 

allowed, it also stipulates in subclause 2.2) that an investigator or public 

prosecutor “shall” commit an expertise to conduct an examination in 

establishing gravity and nature of bodily injuries.156 

As mentioned, rape does not always leave signs of visible, physical force.  In 

addition, evidence of physical injuries may no longer exist where reporting of 

the crime is delayed. The result is that such examinations are often 

inconclusive, and seldom completed in a timely manner. Furthermore, local 

practice is that rape cases without conclusive forensic or medical evidence to 

prove penetration or visible, physical injury, including historical cases, are likely 

to be dismissed.157   

GREVIO dealt with a similar issue in North Macedonia, where although there 

was no formal obligation to have a forensic examination in sexual violence 

cases, in practice such examinations were considered mandatory by the 

authorities. Their observations are reproduced below.   

 
155 Explanatory Report to The Istanbul Convention, para 280; GREVIO Baseline Report on 

France, para 226; GREVIO Baseline Report on Spain, para 247.   
156 The Criminal Code of Ukraine, Article 242. 
157 JURFEM SHADOW REPORT for GREVIO on the implementation of the Council of Europe 

Convention on Preventing and Combating Violence Against Women and Domestic Violence 

by Ukraine 2023, section on Article 36. 
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311. […] GREVIO points out that this departs from the victim-

centred approach foreseen by the convention and its 

requirement to assess consent in the context of the surrounding 

circumstances, which would require a context-sensitive 

assessment of the evidence in order to establish the presence 

or absence of consent on a case-by-case basis. Such an 

assessment must recognise the wide range of behavioural 

responses to sexual violence and rape which victims can exhibit 

and shall not be based on assumptions of typical behaviour in 

such situations or influenced by gender stereotypes and myths. 

Second, this practice risks leaving certain cases of rape 

unpunished and thus jeopardises the effective protection of the 

individual’s sexual autonomy. Such an interpretation often 

means that in cases where the victim refuses to undergo 

forensic examination or such forensic examination is 

inconclusive because of the time lapse or the nature of the 

sexual violence, non-forensic evidence (circumstantial 

evidence, testimonies, etc.) is not collected by law-

enforcement agencies and will subsequently not be examined 

by the court. Women who do not want to lodge a report to the 

police in the immediate aftermath of a rape are thus denied 

the possibility of preserving valuable medical evidence should 

they decide to seek justice later. These findings are of grave 

concern to GREVIO and should be clarified through instructions 

issued to the relevant authorities, training and other 

measures.158 

Recommendations 

• Ensure that the gynaecological examinations in rape cases are not 

considered mandatory, but only ordered where necessary and with the 

victim’s informed consent.159  

• Ukraine may mitigate against delays in conducting necessary 

examinations in rape cases by increasing the number of medical 

specialists qualified and adequately trained to conduct forensic 

medical examinations in line with the principles of the Istanbul Protocol, 

 
158 GREVIO Baseline Report on North Macedonia, para 311. 
159 Directive 2012/29/EU of the European Parliament and of the Council, 25 October 2012, 

Article 20(d). See also JURFEM SHADOW REPORT for GREVIO on the implementation of the 

Council of Europe Convention on Preventing and Combating Violence Against Women and 

Domestic Violence by Ukraine 2023, p 37-38. 
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so that these reports may be included in case files and used as evidence 

in court.  

3. Reconciliation agreements 

The Draft Law referred to above amends Article 469 CPCU, stipulating that 

reconciliation agreements may only be concluded in respect of criminal 

offences against sexual freedom and sexual inviolability of a person at the 

initiative of the victim, their representative or legal representative (…).160  

While the reconciliation agreement process provided for in the CCU does not 

fall under the category of mandatory alternative dispute resolution processes 

prohibited by Convention Article 48, it is worth noting that the drafters of the 

Explanatory Report took care to emphasize that victims of the different forms 

of violence covered by the scope of the Convention “[…] can never enter the 

alternative dispute resolution processes on a level equal to that of the 

perpetrator. It is in the nature of such offences that such victims are invariably 

left with a feeling of shame, helplessness and vulnerability, while the 

perpetrator exudes a sense of power and dominance. To avoid the re-

privatisation of domestic violence and violence against women and to enable 

the victim to seek justice, it is the responsibility of the state to provide access to 

adversarial court proceedings presided over by a neutral judge and which are 

carried out on the basis of the national laws in force.”161  

Keeping in mind the provisions of Convention Article 12(3) and the centrality of 

the human rights of victims of sexual violence, the authors submit that 

reconciliation agreements are generally inappropriate in rape cases - in any 

context.  First, it is broadly accepted that a pattern of reconciliation is often a 

feature of domestic violence cases.162  Evidence of this same pattern of 

reconciliation may not be limited to domestic abuse cases, but other situations 

which involve an unequal power relationship between the perpetrator and 

victim, including in an institutional setting. 

Moreover, reconciliation of the perpetrator with the victim should never be 

considered a mitigating circumstance in rape cases, as this contributes to a 

climate of impunity for perpetrators. 163 As available under the CCU, a 

reconciliation agreement in a rape case will always involve the perpetrator 

receiving a reduced sentence.164 Rape is rape.165  Convention Article 45 

 
160 Картка законопроекту - Законотворчість 
161 Explanatory Report to The Istanbul Convention, Article 252. 
162 See for example, Code for Crown Prosecutors, Legal Guidance, Domestic Abuse. 
163 Equality Now, Effectively Investigating, Prosecuting and Adjudicating Sexual Violence 

Crimes; a Manual for Practitioners in Georgia, September 2021, p 86. 
164 See for example, Unified State Register of Court Decisions Case No. 464/3073/23, Sentence 

of the Sykhiv district Court, Lviv, 28 June, 2023. 
165 GREVIO’s Baseline Report on Spain, para 222. 
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requires sanctions for sexual violence crimes to be effective, proportionate, 

dissuasive and commensurate with the real gravity of the crimes.166     

Recommendations 

• The authors recommend any amendment to Article 469(3) CPCU (and 

related criminal legislative provisions) specify that reconciliation 

agreements in relation to offences covered by the Convention may only 

be considered in those cases which are classified as misdemeanour 

offences, at the initiative of the victim and with the advice of their 

representative.   

• Alternatively, for those victims who wish to consider entering into a 

reconciliation agreement but have no representative, the authors 

recommend that the state automatically provide access to a qualified 

legal representative so that they may be fully informed of their rights and 

obligations, as well as of the risks of entering into such agreement before 

they elect to enter into this process.  

4. Investigative experiments  

Investigative experiments are provided for under Article 240 CPCU, which 

states that "[i]n order to check and clarify information that is important for 

establishing the circumstances of a criminal offense, the investigator and 

prosecutor has the right to conduct an investigative experiment by 

reproducing the actions, situation, circumstances of a certain event, 

conducting the necessary experiments or tests.167  

Article 240(4) CPC specifically provides that “[t]he investigative experiment 

shall be allowed provided that it does not endanger life and health of 

participants thereto or those around, nor degrade their honour and dignity or 

cause damage.” 

Investigative experiments are re-enactments of the crime under investigation, 

at the crime scene, in the conditions under which the crime took place.168  They 

may involve the parties to the case: suspects, victims, defence counsel, 

witnesses and victim representatives.169 When these experiments involve 

persons, they are essentially conducted to verify their testimony on the spot.170  

 
166 See also ibid para 224. 
167 The Criminal Code of Ukraine, Article 240 (1). 
168 Anna Kashpur, "Investigative Experiment During Investigation of Criminal Offenses 

Committed by Underage Persons" (2022) 5 Entrepreneurship, Economy and Law 133 at 139, 

doi: https://doi.org/10.32849/2663-5313/2022.5.19. 
169 The Criminal Code of Ukraine, Article 240 (3).  
170M H Shcherbakovskyi, "An Investigative Experiment in the Destruction or Damage to 

Property Investigation" (2023) 101:2(Part 1) Bulletin of Kharkiv National University of Internal 

Affairs 323 at 333, doi: https://doi.org/10.32631/v.2023.2.29; Anna Kashpur, "Investigative 

Experiment During Investigation of Criminal Offenses Committed by Underage Persons" (2022) 
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Furthermore, before an investigative experiment is conducted, it is mandatory 

for the authorities to conduct an interrogation of the victim and alleged 

perpetrator.   

While it is accepted that investigative experiments may be useful in assessing 

the facts in relation to certain offences (road accidents being an obvious 

example), carrying out investigative experiments involving the parties to the 

case at any stage of criminal proceedings for rape and other forms of sexual 

violence is wholly out of line with Ukraine’s Convention obligations, which 

specifically require the parties to take measures to avoid secondary 

victimisation (see above).171   

The traumatic impact of investigative experiments on rape victims cannot be 

under-estimated.  After having been previously interrogated by authorities, 

victims who participate in investigative experiments must repeat their stories, 

re-living the assault at the actual crime scene, in conditions made to resemble 

those in place at the time, in a context which might also involve the 

participation of the perpetrator.  This forces victims to re-live their rape.  It is 

intrusive, degrading and discriminatory.   

The authors submit that all victims of sexual violence in any context should be 

able to access justice without risk of secondary victimisation and re-

traumatisation. In cases of rape and other forms of sexual violence, the risks for 

the victim of participating in an investigative experiment will always far 

outweigh the evidentiary value the results of an investigative experiment might 

bring to a case.    

The authors offer the following recommendation addressing the discriminatory 

investigative practices discussed above and the overall obligation to adopt a 

gender sensitive, victim-centred approach to the investigation and 

prosecution of all forms of violence covered by the Convention.172  

Recommendations 

• For the appropriate prosecutorial and investigative authorities to issue 

recommendations or guidelines to ensure that investigative experiments 

with participants shall not be conducted in rape cases.  

 
5 Entrepreneurship, Economy and Law 133 at 139, doi: https://doi.org/10.32849/2663-

5313/2022.5.19. 
171 Istanbul Convention, Article 18(3); Article 56(1).  
172 See sections VII and XII above. 
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