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Emergency, proclamation, 
notification, derogation, 
measures that derogate

• Emergency: a factual situation that threatens the (normal) life of the nation
and is officially proclaimed as a state of emergency (or equivalent)
• Consequence: for purposes of human rights law, the emergency justifies a 

derogation from some but not all human rights obligations of the state
• HRCttee General Comment No. 29, para. 4: derogation does NOT mean suspension

of human rights as the requirements of necessity and proportionality remain in 
place, even if their goalpoasts move

• Follows: it is for domestic law to secure a legal basis for all measures taken
under the justification provided by the derogation and its notification
• International monitoring will remain in place to assess the derogation and 

any measures taken pursuant to it
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Table 12 Illustrative indicators on violence against women (Universal Declaration of Human Rights, arts. 1-5 and 16)

Sexual and reproductive 
health and harmful traditional 

practices
Domestic violence Violence at work, forced labour 

and trafficking
Community violence and abuse by 

law enforcement officials
Violence and (post-)conflict 
and emergency situations

Structural
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���I^bZ�[gVbZ�VcY�XdkZgV\Z�d[�eda^Xn�dg�VXi^dc�eaVc�[dg�i]Z�Za^b^cVi^dc�d[�Y^hXg^b^cVi^dc�VcY�Vaa�[dgbh�d[�k^daZcXZ�V\V^chi�ldbZc�VcY�^cXajY^c\�YViV�XdaaZXi^dc�VcY�Y^hhZb^cVi^dc�egd\gVbbZ�
���CjbWZg�d[�gZ\^hiZgZY�dg�VXi^kZ�C<Dh�VcY�[jaa"i^bZ�Zfj^kVaZci�ZbeadnbZci��eZg�&%%!%%%�eZghdch��^ckdakZY�^c�i]Z�egdiZXi^dc�d[�ldbZc�V\V^chi�k^daZcXZ

���I^bZ�[gVbZ�VcY�XdkZgV\Z�d[�eda^Xn�id�
eliminate harmful traditional practices, 
including female genital mutilation, 
early or forced marriage, honour 
killing or maiming and foetal sex 
determination

���AZ\Vaan�hi^ejaViZY�b^c^bjb�V\Z�[dg�
marriage

���9ViZ�d[�Zcign�^cid�[dgXZ�VcY�XdkZgV\Z�
of legislation criminalizing marital rape 
and incest

���9ViZ�d[�Zcign�^cid�[dgXZ�VcY�XdkZgV\Z�
of legislation protecting gender equality 
and women’s ability to leave abusive 
relationships (e.g., equal inheritance, 
asset ownership, divorce)

���I^bZ�[gVbZ�VcY�XdkZgV\Z�d[�eda^Xn�dg�
programme against sexual harassment 
in the workplace

���I^bZ�[gVbZ�VcY�XdkZgV\Z�d[�eda^Xn�id�
combat trafficking, sexual exploitation 
and forced labour and provide 
protection and access to remedy for 
victims

���9ViZ�d[�Zcign�^cid�[dgXZ�VcY�XdkZgV\Z�d[�
legislation defining rape in relation to a 
lack of consent rather than use of force

���I^bZ�[gVbZ�VcY�XdkZgV\Z�d[�eda^Xn�id�
combat community violence and abuse by 
police forces

���I^bZ�[gVbZ�VcY�XdkZgV\Z�d[�
policy or programme to prevent or 
address sexual violence in conflict, 
post-conflict or emergency situations

���I^bZ�[gVbZ�VcY�XdkZgV\Z�d[�heZX^Va�
measures for participation of 
women in peace processes

Process

���Egdedgi^dc�d[�gZXZ^kZY�XdbeaV^cih�dc�Vaa�[dgbh�d[�k^daZcXZ�V\V^chi�ldbZc�^ckZhi^\ViZY�VcY�VY_jY^XViZY�Wn�i]Z�cVi^dcVa�]jbVc�g^\]ih�^chi^iji^dc!�]jbVc�g^\]ih�dbWjYheZghdc�dg�di]Zg�bZX]Vc^hbh�VcY�i]Z�egdedgi^dc�d[�i]ZhZ�
responded to effectively by the Government

���Egdedgi^dc�d[�ejWa^X�hdX^Va�hZXidg�ZmeZcY^ijgZ�dc�cVi^dcVa�VlVgZcZhh"gV^h^c\�XVbeV^\c�dc�Vaa�[dgbh�d[�k^daZcXZ�V\V^chi�ldbZc��^cXajY^c\�]Vgb[ja�igVY^i^dcVa�egVXi^XZh��VcY�dc�cVi^dcVa�egZkZci^dc�egd\gVbbZ�^ciZ\gViZY�^cid 
school curriculum

���CjbWZg�d[�eZgeZigVidgh�d[�k^daZcXZ�V\V^chi�ldbZc��^cXajY^c\�]Vgb[ja�igVY^i^dcVa�egVXi^XZh!�YdbZhi^X�k^daZcXZ!�igV[ÒX`^c\!�hZmjVa�Zmead^iVi^dc�VcY�[dgXZY�aVWdjg��VggZhiZY!�VY_jY^XViZY!�Xdck^XiZY�VcY�hZgk^c\�hZciZcXZh 
(by type of sentence)

���Egdedgi^dc�d[�ldbZc�d[�gZegdYjXi^kZ�
age using or whose partner is using 
contraception and effective preventive 
measures against sexually transmitted 
diseases (e.g., HIV/AIDS)*

���JcbZi�cZZY�[dg�[Vb^an�eaVcc^c\�
���CjbWZg�d[�hV[Z�VcY�jchV[Z�VWdgi^dch�

per 1,000 women of reproductive age
���Egdedgi^dc�d[�ldbZc�l]dhZ�V\Z�Vi�

marriage is below 18 years**
���Egdedgi^dc�d[�bVcV\Zg^Va�VcY�di]Zg�

leader positions (e.g., religious leader) 
occupied by women 

���Egdedgi^dc�d[�ldbZc�gZedgi^c\�[dgbh�d[�
domestic violence to law enforcement 
officials or initiating legal action

���CjbWZg�d[�VkV^aVWaZ�eaVXZh�^c�h]ZaiZgh�
and refuges per 1000 population 
(urban and rural)

���CjbWZg�d[�VYdeiZY�gZhigV^c^c\�dgYZgh
���Egdedgi^dc�d[�bZc�VcY�ldbZc�l]d�

think that abuse or violence against 
women is acceptable or tolerable

���Egdedgi^dc�d[�VcY�[gZfjZcXn�d[�Wjh^cZhh�
organizations inspected for conformity 
with labour standards

���Egdedgi^dc�d[�b^\gVcih�ldg`^c\�^c�i]Z�
sex industry

���Egdedgi^dc�d[�^c[dgbVa�hZXidg�ldg`Zgh�
(e.g., domestic workers) shifted to 
formal sector employment

���Egdedgi^dc�d[�cZl�gZXgj^ih�id�eda^XZ!�
social work, psychology, health (doctors, 
nurses and others), education (teachers) 
completing a core curriculum on all forms of 
violence against women

���Egdedgi^dc�d[�k^Xi^bh�d[�gVeZ�l]d�]VY�
access to emergency contraception or safe 
abortion, prophylaxis for sexually transmit-
ted infections/HIV 

���Egdedgi^dc�d[�hZmjVa�Xg^bZh��Z#\#!�gVeZ��
reported to the police (population survey)

���Egdedgi^dc�d[�[dgbVa�^ckZhi^\Vi^dch�d[�aVl�
enforcement officials for cases of violence 
against women resulting in disciplinary 
action or prosecution

���Egdedgi^dc�d[�]ZVai]�hiV[[�igV^cZY�^c�
medical management and support 
for victims of sexual and other 
violence 

���Egdedgi^dc�d[�k^Xi^bh�d[�hZmjVa�VcY�
other violence accessing 
appropriate medical, psychosocial 
and legal services 

���Egdedgi^dc�d[�gZedgiZY�XVhZh�d[�
sexual or other violence where 
victims (or related third parties) 
initiated legal action

���Egdedgi^dc�d[�ZmeZcY^ijgZ�dc�gZa^Z[�
and emergency assistance devoted 
to women and child welfare

Outcome

���Egdedgi^dc�d[�ldbZc�hjW_ZXiZY�id�
female genital mutilation**

���HZm�gVi^d�Vi�W^gi]�VcY�V\Z�*Ä.�nZVgh
���BViZgcVa�bdgiVa^in�gVi^d��VcY�egdedg-

tion of deaths due to unsafe abortions

���Egdedgi^dc�d[�ldbZc�l]d�]VkZ�ZmeZg^-
enced physical and/or sexual violence 
by current or former partner in the past 
12 months / during lifetime**

���Egdedgi^dc�d[�ldbZc�hjW_ZXiZY�id 
psychological and/or economic 
violence by their intimate partner**  

���GZedgiZY�XVhZh�d[�ldbZc$bZc�
victims of trafficking (within and across 
countries), sexual exploitation or forced 
labour

���Egdedgi^dc�d[�ldg`^c\�ldbZc�l]d�
have been victims of sexual abuse/ 
harassment in the workplace

���Egdedgi^dc�d[�ldbZc$bZc�l]d�gZedgi�[ZZa-
ing unsafe in public places or limiting their 
activities because of safety or harassment

���Egdedgi^dc�d[�ldbZc�l]d�]VkZ�ZmeZg^-
enced physical violence or rape / sexual 
assault during the past year [lifetime]**

���GZedgiZY�XVhZh�d[�YZVi]!�gVeZ�
(attempted or completed) and other 
incidents of violence against women 
that occurred in conflict, 
post-conflict or emergency situations

���;Zb^X^YZ�gViZh��Z#\#!�bjgYZg�Wn�^ci^bViZ�eVgicZg!�hZmjVa�bjgYZg!�`^aa^c\�d[�egdhi^ijiZh!�]dcdjg�`^aa^c\!�[ZbVaZ�^c[Vci^X^YZ!�Ydlgn�YZVi]h�
���Egdedgi^dc�d[�ldbZc�l]d�]VkZ�ZmeZg^ZcXZY�e]nh^XVa!�hZmjVa�VcY�ehnX]dad\^XVa�k^daZcXZ�Yjg^c\�i]Z�eVhi�nZVg�Pa^[Zi^bZR!�Wn�hZkZg^in�d[�k^daZcXZ!�gZaVi^dch]^e�id�i]Z�eZgeZigVidg�VcY�[gZfjZcXn��
���Egdedgi^dc�d[�k^Xi^b"hjgk^kdgh�d[�e]nh^XVa!�hZmjVa�dg�bZciVa�k^daZcXZ!�^cXajYZY�igV[ÒX`^c\�VcY�[dgXZY�aVWdjg!�l]d�gZXZ^kZY�Vhh^hiVcXZ!�XdbeZchVi^dc�VcY�gZ]VW^a^iVi^dc�hZgk^XZh�
���Hj^X^YZ�gViZh�Wn�hZm��

All indicators should be disaggregated by prohibited grounds of discrimination, as applicable and reflected in metadata sheets

* MDG-related indicators ** UNECE indicator
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Two underlying bigger
challenges

• Epistemic challenge and a shift in judicial/legal assessment
a) The (digital) information age -> it has become possible to move from rhetorics, 

persuasion, intuition and ‘judicial truth’ to measurement, quantification and 
certainty about the material truth. Are we ready for it? 

b) If so, establishing the truth about human rights impact must be seen as an 
interdisciplinary exercise relying on multidisciplinary expertise

• Precautionary principle: it is necessary to be prepared, in a situation of 
crisis, for the worst realistic scenario 

a) Be it terrorism or a pandemic, human rights will be on both sides of the equation
b) Action must be immediate, and the precautionary principle affects the equation in

favour of the positive obligation to protect the right to life
c) Human rights assessment will need to be comprehensive and holistic



Usability score 
reflects the 
legitimate aim of 
safety or security. 
Arithmetic scale 
0-10, with 0.5 
point increments

Ethics assessment 
does not seek to 
quantify or to 
pass judgment 
(pass or fail) but 
to provide 
warning lights
Human rights 
assessment 
applies Robert 
Alexy’s triadic 
scale 1, 2, 4 and 
multiplication. 
Note that the 
maximum score 
16 is higher than 
the maximum 
usability score 10, 
reflecting the 
inviolable essence
Note privacy by 
design loop



• A passing grade requires a 
passing mark from all four
baskets (see bottom left red box)

• All human rights are included, 
with equal weight (as 4 baskets)

• Among human rights, the right to
life (item 1A) has the greatest
weight, 0.5 x 25%)

• The permissible limitations test is
explicit in basket 2 that covers 
civil and political rights while 
basket 1 focuses on positive 
obligations

• Equality and nondiscrimination 
are represented as basket 3

• Issues related to derogation and
the exercise of emergency 
powers are covered in basket 4



Ideas for a toolkit
(a set of tools in a logical order)

1. Include ALL state obligations under ALL human rights of ALL people 
(interdependence and indivisibility of human rights)
a) This is NOT about ‘civil liberties’ and negative human rights obligations only
b) The right to life; economic, social and cultural rights; nondiscrimination; the 

right to security of the person are also human rights, and the envisaged
impact of emergency measures upon their enjoyment matters

c) Give due attention to the positive human rights obligations of the state
2. As human rights will often be on both sides of the equation, there is

a need for reconciliation (instead of prioritization or abstract
‘balancing’):

3. During a crisis, human rights assessment is needed in three phases



Ideas for a toolkit
(a set of tools in a logical order)

1. Keep in mind ALL state obligations under ALL human rights of ALL people
2. As human rights will often be on both sides of the equation, there is a 

need for reconciliation (instead of prioritization or abstract ‘balancing’):
a) No compromising of nonderogable rights
b) Remember that every human right has a nonderogable essential core
c) Necessity: Reduce intrusions to those that deliver significant and measurable results

towards the legitimate aim and that cannot be substituted by a less intrusive 
alternative without losing that benefit; only then is an intrusion necessary

d) Proportionality: After passing the necessity test, also check that the measured
human rights intrusion remains proportionate to the actual measured benefit 
obtained -> every step (a to d) provides an independent reason to reject a measure

3. During a crisis, human rights assessment is needed in three phases



Ideas for a toolkit
(a set of tools in a logical order)

1. Keep in mind ALL state obligations under ALL human rights of ALL people
2. As human rights will often be on both sides of the equation, there is a 

need for reconciliation (instead of prioritization or abstract ‘balancing’):
3. During a crisis, human rights assessment is needed in three phases

a) Derogation as creation of legal permissibility for intrusion (i.e., providing legality). 
Guided by the precautionary principle and limited by the principles of necessity and 
proportionality. Not what is necessary to do but what powers are necessary to have!

b) Human rights intrusive measures are introduced pursuant to such powers: 
restriction of liberty or other form of reduced enjoyment of HR. Guided by principles 
of legality, necessity and proportionality. All four steps (2.a-d) are needed

c) Individual application and effects of the measures are subject to monitoring and 
remedies to secure compliance with the principles of legality, necessity and 
proportionality


