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1.

wN e

|. PREFACE

This is the seventh report in MONEYVAL'’s fourth moai of mutual evaluations, following up
the recommendations made in the third round. Thaduation follows the current version of
the 2004 AML/CFT Methodology, but does not necelsatover all the 40+9 FATF
Recommendations and Special Recommendations. MOMEY8oncluded that the™round
should be shorter and more focused and primarilgvfoup the major recommendations made
in the 3" round. The evaluation team, in line with procetiudecisions taken by
MONEYVAL, have examined the current effectivenessmplementation of all key and core
and some other important FATF recommendatiges Recommendations 1, 3, 4, 5, 10, 13,
17, 23, 26, 29, 30, 31, 35, 36 and 40, and SR IIISER lll, SR IV and SR V), whatever the
rating achieved in thé“round.

Additionally, the examiners have reassessed thepkante with and effectiveness of
implementation of all those other FATF recommeratetiwhere the rating was NC or PC in
the 3 round. Furthermore, the report also covers ingarsge annex issues related to the
Directive 2005/60/EC of the European Parliament ainthe Council of 26 October 2005 on
the prevention of the use of the financial systemthe purpose of money laundering and
terrorist financing (hereinafter the “The Third Eirective”) and Directive 2006/70/EC (the
“implementing Directive”).No ratings have been assigned to the assessmenttlodése
issues.

The evaluation was based on the laws, regulationts cther materials supplied by San
Marino, and information obtained by the evaluatieam during its on-site visit to San Marino
from 6 to 11 September 2010, and subsequentlynDuhe on-site visit, the evaluation team
met with officials and representatives of relevgovernment agencies and the private sector
in San Marino. A list of the bodies met is setioufnnex | to the mutual evaluation report.

The evaluation was conducted by an assessment telaich consisted of members of the
MONEYVAL Secretariat and MONEYVAL and FATF expert& criminal law, law
enforcement and regulatory issues and comprisedNidoloz Chinkorashvili (Head of the
Unit for Prosecution of lllicit Income Legalizatip@ffice of the Chief Prosecutor of Georgia)
who participated as legal evaluator, Mr Arakel Msd#ityan (Deputy Head Financial
Monitoring Center, Central bank of Armenia) and Rhilipp Roser (Executive Office — Legal
and International Affairs, Financial Market Authgri Principality of Liechtenstein) who
participated as financial evaluators, Mr. DanielttG&enior Financial Analyst, Financial
Intelligence Analysis Unit, Malta) who participated a law enforcement evaluator and Ms
Livia Stoica Becht and Mr Fabio Baiardi, memberstltd MONEYVAL SecretariatThe
experts reviewed the institutional framework, tleevant AML/CFT Laws, regulations,
guidelines and other requirements, and the regylaiod other systems in place to deter
money laundering (ML) and the financing of terrori¢FT) through financial institutions and
Designated Non-Financial Businesses and Profes¢lON&BPs), as well as examining the
capacity, the implementation and the effectivernéssl these systems.

The structure of this report broadly follows theusture of MONEYVAL and FATF reports
in the 3 round, and is split into the following sections:

General information
Legal system and related institutional measures
Preventive measures - financial institutions
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Preventive measures — designated non financiahbssés and professions
Legal persons and arrangements and non-profit sa@ns

National and international co-operation

Statistics and resources

No ok

Annex (implementation of EU standards).
Appendices (relevant new laws and regulations)

6. This 4th round report should be read in conjuncticith the 3 round adopted mutual
evaluation report (as adopted at MONEYVAL's™Blenary meeting — 31 March to 4 April
2008), which is published on MONEYVAL'’s website"|ATF Recommendations that have
been considered in this report have been assignatihg. For those ratings that have not been
considered the rating from th& Bound report continues to apply.

7. Where there have been no material changes fronpdbgion as described in the 3rd round
report, the text of the"Bround report remains appropriate and informatiosvided in that
assessment has not been repeated in this rep@tapplies firstly to general and background
information. It also applies in respect of the cgstion and analysis’ section discussing
individual FATF Recommendations that are being sessed in this report and the
effectiveness of implementation. Again, only newealepments and significant changes are
covered by this report. The ‘recommendations anchrngents’ in respect of individual
Recommendations that have been re-assessed ireflug are entirely new and reflect the
position of the evaluators on the effectiveness implementation of the particular
Recommendation currently, taking into account albvant information in respect of the
essential and additional criteria which was avadab this team of examiners.

8. The ratings that have been reassessed in thist rgfflect the position as at the on-site visit in
2010 or shortly thereafter.

! http://mww.coe.int/moneyvall
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II. EXECUTIVE SUMMARY

Background Information

1. This report summarises the major anti-money laundeand counter-terrorist financing measures
(AML/CFT) that were in place in San Marino at tivae of the £ on-site visit (6 to 11 September
2010) and immediately thereafter. It describes amhlyses these measures and offers
recommendations on how to strengthen certain aspéthe system. The MONEYVAL"cycle
of assessments is a follow-up round, in which Gord Key (and some other important) FATF
Recommendations have been re-assessed, as witithexsa for which San Marino received non-
compliant (NC) or partially compliant (PC) ratings its 3% round MER. This report is not,
therefore, a full assessment against the FATF 4GoRmendations and 9 Special
Recommendations but is intended to update reademapor issues in the AML/CFT system of
San Marino.

Key findings

San Marino has a low crime environment. No speciftiney laundering (ML)/financing of
terrorism (FT) risk assessment has been undertdkenmoney laundering risks, according to
the authorities continue to derive from the foremedicate offenses (primarily offences of
fraud, usury and bankruptcy), with proceeds beinge$ted or transferred through San
Marino, with the banking and fiduciary sectors lgeihe areas with the greatest vulnerability.
Money laundering is often committed by making udefictitious business operations to
justify movements of capital. Indicators suggest than Marino is susceptible to ML, such as
cross linked investments to launder in San Mariracg@eds from tax evasion and from the
Italian criminal organisations, possibly exploititige vulnerabilities of San Marino’s financial
system. The TF risks are deemed to be low.

Money laundering is riminalised largely in line kithe FATF standard and the legal
framework provides an ability to freeze and cordtecassets in appropriate circumstances.
There remain a number of deficiencies to ensure Ffaoffence is fully in line with the
international requirements. Since the previousuatan, there has been an increase in the
number of money laundering investigations, withwwimumbers rising from 4 in 2007 to 13
in 2008, and with the development of jurisprudennemoney laundering, with convictions
reached in 4 judgements. There has also been eag® of international co-operation with
foreign authorities on money laundering cases, wiidicate offences identified being inter
alia fraud, usury, bankruptcy, international treiffing in narcotics, which have led to a
number of seizure orders of important amounts. fAk@assessment date, there have been no
prosecutions or convictions for terrorism financirgdditional measures are required to
ensure a comprehensive system for freezing tetrradsets in application of the United
Nations Security Council Resolutions (UNSCR).

San Marino has made substantial progress to esttahhi operational financial intelligence
unit (FIA), which is now at the centre of the oJykrAML/CFT effort. However, the
additional functions entrusted to FIA and the awdiance by other authorities on FIA to carry
out a number of non-FIU tasks impact on the wortklad its staff and thus affect its
effectiveness. Additional measures are requiregh&ure that the San Marino police officials
start playing an active role in AML/CFT efforts.
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» Considering the large number of legislative, retpriaand institutional measures adopted by
San Marino since March 2008, the authorities hagmahstrated a clear commitment to
implement AML/CFT standards. The preventive regimas undoubtedly been strengthened
and while the legal framework is comprehensive lbmth financial and non financial
institutions, it falls short of the internationabsdards in some areas such as simplified due
diligence and risk management procedures and regs&gn concerns about the quality of the
implementation.

* The competence for supervision of compliance wihLACFT requirements lies now with the
Financial Intelligence Agency, which has a compnsinee supervisory mandate and powers,
though the limited resources allocated to thatceffgppear to impact negatively on the
implementation of its supervisory function. Thessaurces need to be increased and
supervisory action be strengthen to ensure théit fowincial and non financial institutions are
adequately implementing the AML/CFT requirements.

» The effectiveness of the operational co-operatiuth @ the coordination mechanisms led by
the Technical Commission of National Coordinatioathgring all domestic competent
authorities has improved. The Commission’s roleutdhwe enhanced by providing for a fora
where trends and emerging money laundering riskéddoe examined and regular reviews
undertaken of the AML/CFT strategic direction oe thasis of risks identified, so as to make
necessary adjustments to relevant policies anduress

* The legal framework for mutual legal assistancgoisnd and San Marino responds to requests
for assistance generally in an efficient and effecinanner. Further efforts appear necessary
to ensure that the legal framework regarding nomMielated assistance, in particular
international cooperation with foreign supervis@ythorities, is adequate and cooperation
mechanisms in this area are effective.

Legal Systems and Related Institutional Measures

2. Since the third evaluation, San Marino has ratifiead 20 July 2010 the United Nations
Convention against Transnational Organised Crinadeffho Convention) and its two protocols
(Trafficking in Persons and Migrants Protocols).

3. The money laundering offence, as set out in arti€l9 bis of the Criminal Code Law is generally
compliant with the requirements established under Yienna and Palermo Conventions.
Predicate offences include a range of offencesash ef the designated categories of offences
based on the FATF Methodology, however there desvadeficiencies noted, such as gaps in the
criminalisation of piracy in respect of some cortduas well as for terrorism offences, in respect
of several acts set out under the treaties annexee TF convention. The sanctions applicable to
natural persons for ML have been increased whitetgans for the administrative liability of legal
persons have been introduced in January 2010. fibetieeness of sanctions could not be fully
established, given the small number of convictidhsugh it is noted that the evaluation was
conducted only shortly after the third round evaira Since the previous evaluation round, San
Marino courts have successfully obtained conviditor money laundering in 3 cases against 4
persons. The authorities should ensure that thecteéféness of on-going investigations and
prosecutions is enhanced and that magistrate® stridevelop the case law to establish money
laundering as a stand-alone offence which can beeputed independently from prosecutions
relating to the predicate offence.

4. San Marino has amended the Criminal Code by intiodua new article 337 ter — Financing of
terrorism, by defining relevant terms and ensutheg the legislation includes also sanctions for
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the administrative liability of legal persons farrorism offences. Unfortunately, the legislation
does not appear to cover a large majority of d@sghould be encompassed within the definition
of terrorist act for the purpose of SR.II, this exfing on the definition of a terrorist organisatio
as far as it is correlated with the definition diearorist act. Sanctions set out have the potetatia
be dissuasive. The FT offense has never been tiesprectice, however the authorities indicated
their vigilance and readiness to undertake thestiyations and prosecutions if such cases were to
be identified.

The legal framework for the confiscation regimeaasended in the past three years, provides for
a wide range of confiscation, seizure and provaioneasures with regard to property laundered,
proceeds from and instrumentalities used in ML mdate offences. There are only minor
deficiencies relating to the scope of criminalisatof the predicate offences for ML and of the FT
which may impact if such cases were to appear actjpe. The system has started to produce
concrete results as far as seizures and confiscatidL are concerned and as regards property
frozen, seized and confiscated in criminal caske® to predicate offences, statistics show on
average a constant increase.

The legal framework for implementing the UNSCR magstantively changed, with some
technical deficiencies having been identified ispect of the implementation of UNSCR 1373,
such as clarifications required as regards thegdasihg authority for the purposes of UNSCR
1373, the need for effective and publicly knowngaaures for considering de-listing requests and
for unfreezing funds and other assets of deliserdgns or entities in a timely manner, including
for persons inadvertently affected by the freezimgchanism. The FIA instructions and guidance
were issued a few months before the visit, andevbdnks showed awareness of the need to
conduct checks, the awareness of the other paitedinancial sector and of DNFBPs varied
greatly. At the time of the assessment, no freekadjoccurred under SR. Ill.

Following serious concerns expressed under thel thiund evaluation, San Marino has
undertaken the necessary changes in order to ishktan operational financial intelligence unit.
The Financial Intelligence Unit (FIA), which becamgerational in November 2008, is the central
national authority in charge of receiving, requegti analyzing and disseminating to the
competent authorities all information relative t@yenting and combating money laundering and
terrorist financing. The FIA is established as asependent authority, at the Central Bank. The
assessment welcomed the determination and comntishewn by FIA in the performance of its
numerous functions, and considering the positiegllback received during the visit noted that
FIA enjoys the trust and cooperation of the othéharities and reporting entities. Yet, concerns
emerged as regards its effectiveness, in the bfthe numerous additional (non —core FIU)
functions of the FIA and current practice of ovearce by the judicial authority for financial
investigations and implementation of MLA requestsynimpact on the performance of its core
functions and impose additional burden on the 'stafbrkload. This may also be reflected by the
limited number of disseminated cases to the judigathority, though the volume of
disseminations has clearly increased when compaithdthe previous evaluation, and all cases
disseminated have led to the opening of a crimmadstigation.

San Marino has also taken several measures aimstieagthening the legal framework with
respect to the law enforcement authorities’ compzés and roles. The statistics received show
an increase of ML investigations and prosecutisrtgch appear to be the result of a determined
policy within the Single Court to devote effortssioch cases. While in 2006, there had been only
4 proceedings initiated for ML offences, the numlodr ML investigations started by the
Investigating Judge has initially remained stabl®07 and then increased in 2008 (2008: 13;
2009: 10; October 2010: 9), involving an increasigber of persons. While there have been no
prosecutions at all in the period from 2006-2008r¢ have been 2 prosecutions in 2009 and 6 in
2010. These results are very encouraging. All adions achieved involved laundering of
9
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proceeds derived from foreign predicates. The piyed by the FIA in assisting the law
enforcement agencies and the Investigating Judgie nespect to the financial aspects of the
investigation is crucial and the law enforcemenhauities rely on this agency for undertaking the
financial investigations. It is however recommethdeat additional measures are taken to ensure
that in the medium and long term, the law enforagmagencies’ skills and expertise are
developed so as to enable them to pursue compiardial crime investigations, rather than to
have to rely on another agency for a key aspettteoinvestigation.

Delegated Decree no. 62 of May 2009 as amendedelsgBted Decree no. 74 of 19 June 2009
on Cross border transportation of cash and sinmistruments and subsequently in November
2010 established a declaration system. The inttamucof the declaration requirements is
relatively recent, and the authorities have alreiatipduced several amendments to extend the
scope of the obligation, clarify the requiremeirmsrease sanctions and ensure that the FIA has
access to all relevant information. Additional meas were put in place to ensure that the law
enforcement authorities properly understand the mewirements and enforce them and statistics
show an increasing involvement of the law enforeethauthorities in carrying out controls from
2008 onwards, with sanctions applied and enforce@fa2009 only. The effectiveness of the
implementation of the declaration obligation nebdwever to be further enhanced.

Preventive Measures — financial institutions

10.

11.

12.

13.

The scope of preventive measures in the area of /&ML for the financial sector now covers all
institutions/professions working in a financialigity as defined by the FATF.

The legislative framework is now based on a new AUHT Law - Law no. 92 of 17 June 2008
on “Provisions on preventing and combating moneayndeering and terrorist financing” which

entered into force in September 2008. Further amentk to this act were introduced by Law no.
73 of 19 June 2009 on “Adjustment of national ligien to international conventions and
standards on preventing and combating money laingland terrorist financing”, Decree Law

no. 134 of 26 July 2010 and Decree Law no. 181lofNbvember 2010 on “Urgent provisions
modifying the legislation on the prevention and batng of ML and TF” (ratified by Decree

Law no. 187 of 26 November 2010).

Since the third round evaluation in 2008, import@mD elements, including the identification
and verification of the beneficial owner requirerjethe obligation to use reliable source
documents and information as well as the requirért@rconduct ongoing due diligence have
been introduced by the new AML/CFT Law. The obligas set out by law are further specified
by an extensive set of instructions issued by ttbaities. Rather few gaps remain within this
overall solid framework.

However, the effective implementation of those Ci2Quirements has not fully kept up with the

comprehensive broadening of the legal frameworkie@ithat the new obligations had to be

implemented in a rather short period of time angarticular the rather inadequate supervision of
compliance with those requirements has led touatitn that raises concerns about the quality of
the implementation. A particular cause for conoeas the risk classification applied by some

financial institutions. The institutions met by tl®aluation team only classified a marginal

portion of their customers as “high risk” and actingly applied enhanced due diligence to a very
limited number of customers. Where enhanced digedite is being applied, it remained unclear
to what extent such measures include additionaliadependent verification of the ownership

and source of funds.

10
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14.

15.

16.

17.

18.

19.

20.

As far as the requirements regarding politicallyp@sed persons, correspondent banking
relationships, non-face to face business and thiady reliance are concerned only few
deficiencies could be identified, coupled with cemts as regards their effective implementation.
For example, as for many other countries who hey@eémented the Third EU AML Directive,
the PEP definition contained in the AML/CFT Lawnist fully in line with the FATF Standard.
The requirements regarding correspondent bankitegiorships have to be applied only to
respondent institutions located in jurisdictionsatttare not considered to have equivalent
AML/CFT obligations.

The new AML/CFT Law has introduced provisions rethtto third parties and introduced
businesses, which was complemented by templatesdsby the FIA to ensure that all the
information required is obtained immediately by flmancial institution relying on third parties.
Additional requirements are necessary so that &ishmnstitutions are obliged to take adequate
steps to satisfy themselves that copies of ideatifin data and other relevant documentation will
be made available from the third party upon requagtout delay and that the third party has
measures in place to comply with CDD requirements.

Financial institution secrecy laws do not appeatintoibit the implementation of the FATF
Recommendations. As regards secrecy laws, the mgrdf the banking secrecy provisions
contained in the Banking Act have caused legal iaicgies amongst financial institutions in the
past. Doubts have arisen as to whether the shafimjormation covered by the banking secrecy
with financial institutions is permissible in atistances required by the FATF recommendations.
Banking secrecy ultimately does not appear to ihtile exchange of information, the legal
framework has however created some legal uncedajmhich raises concerns with regard to its
effectiveness. It was however recommended thaificktions should be brought to the law with
regard to the information that can be exchangel watiher financial institutions and with a parent
company for legal certainty.

Record keeping requirements are appropriately gatrmder the AML/CFT Law and relevant FIA
Instructions and meetings with the representatieésbanks revealed a rather adequate
understanding of these requirements. At the timin@fon-site visit, the respective implementing
regulation for financial/ fiduciary companies hageh introduced only recently (July, 2010) and
was to be implemented starting from January 1, 2011

The AML/CFT Law and relevant FIA instructions prdei for requirements on obtaining and

maintaining full originator information and defineles for domestic and cross-border wire

transfers in compliance with the criteria of SR.VIhese rules are lifted in respect of transfers
where the payee is a public administration, andttaesfer is made for the payment of duties,

taxes, financial penalties or other charges in dbentry, as prescribed by the respective EU
regulation. Meetings with the representatives ailkdsarevealed adequate comprehension of the
wire transfer requirements under the law and impl@ing regulations. San Marino complies

with Special Recommendation VII.

Relevant FIA Instructions implement largely theurgments of FATF recommendations 11 and
21 with minor deficiencies such as the lack of remuents for financial promoters and parties
providing professional credit recovery servicepay special attention to complex and unusually
large transactions, as well as to unusual pattefngansactions or respectively the lack of
appropriate countermeasures in respect of countifiésh continue not to apply or insufficiently
apply the FATF Recommendations.

The AML/CFT Law and relevant FIA Instructions extiethe reporting requirement to all cases,
when the reporting entities suspect or are ledghaasonable grounds) to believe that the funds

11
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21.

22.

“came directly or indirectly from criminal activityi.e. they are proceeds of crime. The reporting
performance of financial institutions over the l&air years has significantly improved, though

financial institutions still remain the main gertera of STR-s accounting for an average 95% of
total reporting, in which banks account for an ager 86% of total reporting, and the reporting

pattern raises effectiveness issues as regardietbnsive reporting by the banking sector, the low
level or no reporting by other parts of the finah@ector (i.e. insurance, collective investment
companies), questions on the quality of reportind the fact that the implementation of the TF

reporting requirement is not demonstrated. Furthemeral feedback should be provided to

obliged entities, in particular on ML/TF methodechniques and trends as well as sanitised
examples of ML cases, which focus on specific vizlh#ities and are sector tailored. San Marino

complies with Recommendation 14 and 19.

Several deficiencies remain as regards the impl&tien of the requirements on internal control,
compliance, audit and foreign branches, and staik$, which will require further legislative
provisions.

The competence for supervision of compliance withlLACFT requirements by all obliged
persons in San Marino lies now with the FIA, whitds a comprehensive supervisory mandate
encompassing adequate powers for general reguladioth supervision through off-site
surveillance and on-site inspections, unhinderegsgto all records, documents, and information
relevant to monitor compliance of supervised egitvith applicable legislation. In the absence of
a risk assessment, the implementation of an adequsk based supervision could not be
demonstrated. Market entry rules, including thaséfid and proper” criteria for the management
of financial institutions subject to the Core Piptes have improved since the last evaluation and
seem to be applied in a consistent manner and sweisegal framework regarding sanctions.
However, there is definitely scope for strengthgnihe supervisory action and methodology
applied, as the inspection cycles appear too longdme financial institutions. It is also noted
that the capacity of the FIA, particularly its humasources, do not appear to appear to provide
for a full-scale functioning of the FIA to ensure adequate supervision of compliance by
relevant obliged parties with the requirementshef AML/CFT legislation. The small number of
identified irregularities and the low level of ajgal sanctions are also indicative of the need for
enhanced supervisory practices.

Preventive Measures — Designated Non-Financial Bum@sses and Professions (DNFBP)

23.

24.

The new AML/CFT Law applies to all DNFBPs mentionedthe FATF glossary, with the
exception of casinos whose operation is prohibite8an Marino. The preventive measures for
Designated Non-Financial Businesses and Professiwun®r those for financial institutions,
therefore the same gaps as identified for finanicistitutions apply, with some sector specific
differences. There appeared to be little outreachetl estate brokers and dealers in precious
metals and stones.

While the representatives of the DNFBP sectors alvelemonstrated a good knowledge and
awareness of the preventive measures under the AMIWCFT framework, there are still
concerns regarding the effective implementationclvivary across the different DNFBP sectors.
Professionals, including accountants, auditors rastdries appear to be more advanced amongst
DNFBPs in implementing the preventive measuresldmpntation appears to be strengthened by
the proactive role taken by the professional assiocis and their close dialogue with FIA. Other
DNFBPs, including in particular real estate brokarsl dealers in precious metals and stones
appear to represent the most critical sector aardegefficient implementation. Doubts remain
whether beneficial ownership verification and thiariication of the source of funds are
adequately carried out in more complex situationalbDNFBPs.
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25.

The concerns previously expressed in respect of dhgervisory arrangements and the

effectiveness of supervision equally apply in tbatext of DNFBPs. There has been a very low
level of supervisory activities in respect of DNFBRnd the coverage of the supervision was very
limited, as mentioned above in particular due ®l#tk of sufficient human resources.

Legal arrangements and Non-Profit Organisations

26.

27.

28.

San Marino has made important changes to its lirgedework to ensure the transparency of
information on beneficial ownership and controcompanies and to prevent the misuse of bearer
shares. Nine cases of incompliance with the besdrares legislation were detected and sanctions
were applied in respect of eight legal entitieswideer, given that some of the requirements were
still subject to transitional periods which expireither shortly before the visit or at end
November 2010, the evaluation team was not ablefutly assess the effectiveness of
implementation of the new requirements. San Mashould pursue efforts to ensure that the
relevant information on legal persons is adequataly on a timely basis included in the Register
and that adequate sanctioning measures are appliegises of nhon compliance with the legal
requirements.

The legislation governing trusts has been largeWsed in 2010, in particular by the introduction
of a new Trust Act and the Delegated Decrees o®ffiee of Professional Trustee and the Trust
Register. Few deficiencies were noted such asatietfiat the obligation of a resident trustee to
periodically ask the non-resident trustee aboutsiptss amendments relating to registered
information is not clearly stipulated, which couddfect the up to datedness of information
regarding trusts with non-resident trustees. Aisas questionable whether the sanctions for
failure of resident trustees to fulfill their okdiions and duties with respect to the registradiiod
notification of amendments relating to registeratbimation, which involve an administrative
penalty of 2000 Euros, can be considered as gerfflg dissuasive.

As regards the legal framework covering non -iparfyanisations (NPO), a number of measures
were adopted since 2008, which include provisioghthe Law no. 129 (2010) the Congress of
State (Decisions no. 34 and 55 of February 2009the Council of Twelve (Decision 30 of 27
May 2009), by the FIA (review of the sector and Fh&truction no. 2010-05 of 8 July 2010), the
conclusion of a Memorandum of Understanding betwisenCouncil of Twelve, the Judge of
Supervision of NPOs and the FIA (2009, as reneweg010). Various outreach measures and
steps have also been taken to promote supervisidrreonitoring of the sector. The effective
implementation of the newly adopted requirementsti®y NPO sector and of administrative
penalties by the authorities could not be assegset their recent adoption and the fact that the
transitional period envisaged for the NPO sectaramply with the requirements under Law no.
129 was still ongoing at the time of the on-sitgtviThis raised questions also as regards the up t
datedness of the Registries and of the data kephéynon profit sector entities, given that
technically speaking, the transitional period hatielapsed.

National and International Co-operation

29.

The San Marino authorities have reviewed the legal institutional framework in order to
address the concerns expressed during the lastagieal and foster co-operation and coordination
at national level. This is reflected by the newvismns adopted since 2008 and which govern
various aspects of national co-operation and caoatitin, including the ability of specific
agencies and institutions to make disclosures hamce the ability of other agencies to fulfil their
functions. The effectiveness of the operationabperation and of the coordination mechanisms
set out at policy level has improved.
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30.

31.

32.

San Marino has signed and ratified the United NaticConvention against Transnational
Organised Crime (Palermo Convention), the Unitetidda Convention against lllicit Traffic in
Narcotic Drugs and Psychotropic Substances (VieB@oavention) and the United Nations
Convention for the Suppression of the Financing efrorism (Terrorist Financing Convention.
There remain some implementation issues in respécthe Palermo, Vienna and FT
Conventions. As noted above, there are also shomgs in respect of the implementation of the
S/RES/1373 as well as of the scope of assets asdetNSCR 1267.

San Marino can provide a wide range of mutual lexgaistance in investigations, prosecutions
and related proceedings concerning money laundesind the financing of terrorism, in
application of the multilateral and bilateral agremts to which it is a Party or otherwise based on
the national legal framework provisions. The intgional instruments ratified have strengthened
the legal basis upon which co-operation in crimimaltters and extradition can be provided. The
internal legal framework has also been improved @dadfied, which is a very positive step, and
now there are clear processes for the receipt aadugon of mutual legal assistance requests.
The total number of requests sent and receivedimapdrticular requests regarding ML cases and
other banking and financial crimes, has notablyaased, with instances involving very complex
requests and detailed assistance measures, aniiveemsses involving organised crime.
Measures taken appear to result in an efficientga® for executing mutual legal assistance
requests and extradition requests.

While the FIU to FIU co-operation levels in 2008 svalose to nonexistent, following the
establishment and operation of the FIA, the sitiatias clearly improved and the statistics on
international cooperation demonstrate an expanaimyintensifying patters of cooperation, both
in terms of geographical coverage and intensityaofivities, and information points to a
satisfactory performance of the FIA both in ternfstiming and quality of responses. Further
amendments appear necessary to ensure that thdriegawork sets out an adequate basis for
cooperation between FIA and foreign supervisorhauties which are not financial intelligence
units and to enable the CBSM to exchange informaspontaneously. The adequacy of
cooperation mechanisms and effectiveness of cotiperay Police and the CBSM remains to be
demonstrated.

Resources and statistics

33.

34.

35.

The human, financial and technical resources akatdo competent authorities regarding
AML/CFT matters are not satisfactory on the whaled in particular this appears to be a major
hindrance for the FIA to adequately perform its eswjsory functions. The skills of law
enforcement and judiciary need further enhancerttentigh training, in particular on financial
investigation, handling of complex criminal invegstiions of financial and banking offences,
techniques for tracing proceeds and evidence gathetc.

San Marino should also continue to review on a legoasis the resources of the Court and the
judges’ workload, also taking into consideratioe tpecific case workload and complexity of
pending cases, as well as the respective workleagedl from mutual legal assistance requests,
and take remedying measures as appropriate toecasiefficient treatment of cases.

As regards statistics, San Marino maintains colmgmsive statistics on matters relevant to the
effectiveness and efficiency of the AML/CFT systdtarther efforts by the CBSM are required to

keep track of formal requests for assistance madeceived from foreign supervisory authorities

relating to or including AML/CFT, including wheth#re request was granted or refused.
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[ll. MUTUAL EVALUATION REPORT

1 GENERAL

1.1 General Information on San Marino

1. This sections provides a factual update of thermédion previously detailed in the third round
mutual evaluation report on San Marino coverinpe general information on the country, its
membership of international organisations and kiatdral relations aspects, economy, system of
government, legal system and hierarchy of nornasfrarency, good governance, ethics and
measures against corruptfon

2. As noted in the earlier report, San Marino mairgailose bilateral relations and co-operation with
Italy, through numerous bilateral conventions. 8iMarch 2007, San Marino and Italy concluded
two additional agreements: Agreement between theeBment of the Republic of San Marino
and the Government of the Italian Republic conegrréconomic co-operation (signed on 31
March 2009) and the Agreement between the Governofdhe Republic of San Marino and the
Government of the Italian Republic concerning dmiation in financial matters (signed on 26
November 2009). Bilateral negotiations have alslmoncluded for a Protocol, to bring the 2002
Double Taxation Agreement into line with the lat€@&CD standards concerning the exchange of
information on tax matters. The text of the protos@s agreed upon at technical level and
initialed by both country delegations on 25 Jun82ih Rome The entry into force of both the
Economic Co-operation and Financial Collaboratigreaments is subject to the conclusion of the
amending Protocol to the 2002 DTA, which at theetiof the visit was pending signature by the
Italian authorities.

Economy

3. Detailed information on the economic developmentiicators and outlook of San Marino for the
period covered by this assessment and includin@ Z0available in the latest IMF country report
on San Marino under the 2010 Article IV ConsultatioAccording to the Office of Economic
Planning, Data Processing and Statistics, San Marigross domestic product (GDP) in 2009
was € 1.102.000.000. In 2010, an Indicator of EctindActivities (EAI) was introduced, which
enables to measure the performance of the econortheishort term, and according to the EAI,
the forecast of GDP for 2010 is — 2.5%. Tourismtgbated to 2,3% of San Marino’s 2009 GDP
(calculated on the direct spending only), with heawo million visitors annually (2009:
2.055.705 persons; 2010: 1.976.481 persons, inyeatts around 70% of persons visiting by car).
In 2010, the manufacturing sector grew by 2.9%, fthancial sector decreased by 18,1%, the
retail sector, construction and services growing@[8% and a stable public sector. The financial
sector accounted in 2009 for 17, 6% of the SamraaerGDP.

2 The reader is referred to the information setunder this section in the Third round detailed sss®nt report on San
Marino (MONEYVAL(2008)10), which was based on tlegiklation and other relevant materials supplie®ag Marino
and information fathered by the evaluation teamirduits on-site visit to San Marino from 4-10 Mar@907 and
subsequently. The report was adopted by MONEYVAIltsa26" Plenary meeting (31 March- 4 April 2008).

3 The report, which was published in March 201 hwailable at http://www.imf.org/external/pubs/ft/scr/2011/cr11@8f
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4.

The implementation by Italy of the tax shield progme in the period September 2009 till April
2010 has resulted in important financial outflowsni San Marino to Italy, with fall in bank
deposits by more than a third, and which overalnmed important adjustments by the financial
sector and close monitoring by the Central Banaf Marino. An additional factor was also the
measure taken by ltaly as of July 2010 to subjeompanies to enhanced scrutiny by Italian
Revenues Authority when having business relatigosshiith companies located in the extra EU
area, including San Marino, which impacted doma#icwith a number of non bank financial
institutions closing down or moving their operatido Italy.

System of Government

5.

No major changes are reported, thus the readefasred to the section of the third round mutual
evaluation report (paragraphs. 6-8). The last padintary elections were held in November 2008
and the next ones are scheduled to be conduct@il B

Legal system and hierarchy of laws

6.

The reader is referred for further details to thetion of the third round mutual evaluation report
(paragraphs 9-17). An updated table reflectinghilrearchy of relevant norms in San Marino and
their status according to the Methodology has breeluded in the introduction to Chapter 3 —
Preventive measures — which reflects the changegediurced by the new AML/CFT legal
framework, in particular as regards the statumefruictions issued by the Financial Intelligence
Agency.

Transparency, good governance, ethics and measgi@ast corruption

7.

As regards transparency and effective exchangenfafrmation in tax matters within the

Organisation for Economic Co-operation and Develeph{OECD), the April 2009 report issued
by the OECD placed San Marino in the list of taxdres that had committed to the internationally
agreed tax standard, but had not yet substanim@lpyemented it. San Marino has extensively
extended its network of exchange of informationeagnents by signing tax treaties with 29
countries in the period April 2009 — November 204, of which 8 of these agreements were in
force as at November 2010 (See Annex). San Masnasiof 23 September 2009 listed under
jurisdictions having substantially implemented timernationally agreed tax standards. The
OECD’s Global Forum on Transparency and Exchangénfafrmation for Tax Purposes has

recently published its Peer Review Report unders@hh (Legal and Regulatory Framework)
which includes an in-depth assessment of San Marilemal and regulatory framework for

transparency and exchange of information as ath@ct®010.

The Republic of San Marino joined the Council ofrépe Group of States against Corruption
(GRECO) on 13 August 2010 as its 48th Member Stetevaluation by GRECO is scheduled to
take place in June 2011, with the report being éxadhfor adoption in December 2011. While
this is undoubtedly a positive step forward, thbeve been no developments regarding the
signing of the United Nations Convention againstr@ation and of the Council of Europe Civil
Law Convention on Corruption, nor regarding ratifyithe Council of Europe Criminal Law
Convention on Corruption.

The authorities reported having established in 2B@B an inter-departmental working group
tasked with reviewing the existing legal framewsrkompliance with anti-corruption standards
and preventive measures with a view to developnoggsals for amendments. As a result of its
work, a number of changes were introduced to thstiag legislation by Law No. 92/2008, in

4 Seehttp://www.oecd.org/document/45/0,3746,en_2157188854757 46975405 1 1 1 1,00.html
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particular regarding offenses against public adstiation, corruption of foreign public officials
and incitement to corruption, and led to strengtigrsome of the existing sanctions. This is
reflected in the provisions of the CC: article 3@Buse of quality or function by a public official)
article 373 (acceptance of an undue advantagepuplc official for himself or a third party as
well as giving and promising an advantage), art®fd (acceptance by a public official or a
public employee of an advantage for an act alrgmaformed and provision by a person of such
an advantage); article 374 bis (incitement to qaiom of a public official or public employee);
article 374 ter (Embezzlement, extortion, corruptaond incitement to corruption of officials of
foreign states and international organisationgiclar375 (abuse of public office for private gain)
article 376 (abuse of power). Law no. 6 of 21 Jayn@810 includes among the list of offences for
which liability of legal persons is extended, thfences under articles 372, 373, 374, 374 bis and
ter. As regards judiciary results, the authoritieve indicated that in the period 2008-2010,
proceedings have been initiated involving bribergses (2 in 2009 and 1 in 2010),
misappropriation of public money (1 case in 2008hwne conviction achieved as well in 2009);
neglect of official duty (3 cases in 2008, 2 in 2@&hd 1 in 2009) and abuse of office (2 cases in
2010).

10. Furthermore, since the previous evaluation, Sanifdahas adopted a number of measures
regulating new requirements to prevent conflict ioterest situations, requirements of
professionalism and sanctions for public officidlee Secretaries of State are required to refrain
from taking part in a sitting in cases of conflidtpersonal and direct interest or relating torthei
spouses, blood relatives and relatives by affinjiyto the third degree (article 5 of Regulation no.
11/2010). Law no. 105/2009 dated 31 July 2009 afrfework Law for the Public Administration
Reform) aims at rebuilding the rules applicabletfer access to public employment, the system of
duties and responsibilities of public servantscigihary sanctions and procedures for their
application, etc. Law no. 106/2009 sets out thectiams applicable to public employees for
breaches of disciplinary rules and Law no. 108/26090ffice Directors introduces additional
cases and forms of sanction and incompatibilitiesv no. 107/2009 on Competitions and other
forms of selection redefines the recruitment rdtespublic access to public employment, the
professionalism requirements and criteria for thi@jgosition of committees of selection.

1.2 General Situation of Money Laundering and Financingof Terrorism
11. San Marino is a politically stable country, witthos crime environment. The authorities provided

the table below, which provides an overview of stigations and convictions (under FATF
designated categories of offences) for the refergeciod 2008-2010:

Table 1: Statistics of Investigations and Convictios for Serious Offenses

FATF designated
categories of offences 2008 2009 2010

Investigations | Convictions | Investigations | Convictions | Investigations | Convictions

Participation in organized
criminal group and
racketeering

Terrorism and  terrorist
financing

Trafficking in human beingg
and migrant smuggling
Sexual exploitation and
sexual exploitation of
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children

Illicit trafficking in narcotic

drugs and psychotropic 6 3 9 2 4
substanceél)

Illicit arms trafficking (2) 3 2 5 2 4 5
Illicit trafficking in stolen

and other goods 16 8 L 2 L
Corruption and bribery3) 3 3 1 1

Fraud 40 6 68 2 44 8
Counterfeiting currenc{B) 48 1 33 22 1
Counterfeiting and piracy of

products 7 11 4 2 2 1
Environmental crime&4) 2 2

Murder, grievous bodily

injury 6 4 14 1 11 1
Kidnapping, |Ilegal restraint > > > 1 1 1
and hostage-taking

Robbery or thef{5) 295 7 292 4 203 1
Smuggling

Extortion

Forgery 15 3 27 2 18 1
Piracy

Insider trading and market 1

manipulation(6)

Notes:

(1) The proceedings refer to cases of illegal imptp the territory of small quantities of naraotirugs for personal use;
(2) The proceedings refer to cases of illegal impounauthorised carrying of firearms or side arms

(3) The convictions refer to cases of misapprojanmadf public money.

(4) The Law provides for the obligation to repomyacase of possession (even in good faith) of eatgit currency to the
Judicial Authority. For this reason the number afgeedings is high.

(5) The proceedings for environmental crimes rédarnauthorised spills and not to illegal tradevaste;

(6) the large number of investigations mainly refer thefts in apartments committed by unknown fegop

(7) the proceeding initiated for insider trading @ a proceeding for money laundering for whickeatence of conviction
was passed.

12. As shown above, the majority of recorded crimesssinof robbery or theft, and other most
prominent categories include fraud, counterfeitihgurrency and forgery. A few cases have been
recorded involving illegal import into the terrijorof small quantities of narcotic drugs for
personal use.

13. The money laundering risks, according to the aitieercontinue to derive from the foreign
predicate offenses (primarily offences of fraudurysand bankruptcy), with proceeds being
invested or transferred through San Marino, withlthnking and fiduciary sectors being the areas
with the greatest vulnerability. The authoritiedigated that one of the main challenges remains
the high level of sophistication achieved by thieiiposition of a series of legal entities, often
located in different countries, however in mostesashere is involvement (real or fictitious) of at
least one San Marino national. Money launderingfien committed by making use of fictitious
business operations to justify movements of cagitalsignificant changes to patterns or methods
appear to have been identified. However, the etialudgeam noted that several Italian media
articles and TV reports issued in the period betbeeevaluation visit raised concerns of cross
linked investments to launder in San Marino prosdeaim tax evasion and from the Italian mafia,
possibly exploiting the vulnerabilities of San Masis financial system.

14. The San Marino authorities have placed a great@hasis on developing its AML/CFT system,
through a deep reform of its legislative and ingitinal framework, and an increased focus on
training and resources. These initiatives have tedan increase in the number of money
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laundering investigations, with annual numbersngs#t in 2007 to 13 in 2008, and with the
development of jurisprudence on money launderinth wonvictions reached in 4 judgements.
This was also reflected in an increase of inteomatii co-operation with foreign authorities on
money laundering cases, with predicate offencesitifted being inter alia fraud, usury,
bankruptcy, international trafficking in narcoti@d having led to a number of seizure orders of
important amounts.

15. As regards terrorist financing, the situation remedi unchanged and no cases of terrorist activity
or terrorist financing have been identified in 34arino, nor were requests received for assistance
relating to suspected terrorist financing.

1.1 Overview of the Financial Sector and Designated NeRinancial Businesses
and Professions (DNFBPS)

Financial Sector

16. The financial sector in San Marino is set out itaden the 3rd round evaluation report. The
number of licensed institutions remained largelgbk, except for the financial/ fiduciary
companies whose number decreased significantlyf/Ad December 2010, there were 12 banks
operating in San Marino. The total assets of thking sector amounted to EUR 8 billion at end
of 2010 compared to EUR 10,4 billion in 2007. Tlotak assets represent close to 7.61 times
GDP. Of the 12 banks operating in San Marino, &bamere majority foreign-owned. They are
mainly owned by banks or individuals from countrigecluding Italy, Switzerland and
Luxembourg. The core business of Sammarinese bankains deposit-taking, lending and asset
management. Only one bank held a foreign subsidiathe time of the onsite visit (majority
stake in a Croatian bank).

Table 2: Overview of the financial sector

Cwvarview of the financial sector

2008 (*) 2009 {“-1 2010 (**) March 2011 (***)]
Banks
- nurmbaer of inslilubions 12 12 12 12
- number of employses 672 702 B73 673
- assets (*) 11 536 10 053 & 061 7920
- lpans (*) 6 525 G 230 5873 5783
of wich: loans fo banks () 1251 1208 1443 7424
af wich: loans fo customer () 5274 5022 4 437 4 350
- deposit (7) 9181 747 5887 5 764
- deposit "cora”, equal fo deposif minus bond izsusd by the bank (°) B 679 G 224 4 948 4 B15
- capital (*) 1232 1226 846 554
- guaranteas, commitments and others (') 2 732 1 564 1593 1 362
Insurance companies
- number of institutions 0 2 2 2
= number of employees 0 7 ] &
- assets () ] T8 171 n.a.
- capital (*) 0 0 10 n.a.
Collective Investment Scheme (CIS)
- numbsar of management companias 1 2 2 2
- number of employses 3 3 3 3
= numbser of Collective Investment Scheme B 9 10 10
- assels - CIS (%) 36 22 H 30
Financial companies
- number of institutions 53 49 40 7
- numbear of employaes 258 250 216 na.
- assets (*) 1323 1378 1 160 1131
- loans, leasing included (%) 891 933 313 G675
- financial instruments () 48 Al 33 5]
- shares and others equities (*} 44 41 42 47
- fiduciary activity (*) 3 460 1921 1 D61 963

Source: CBSM

(") data in mallion of eura
(**): from balance shest
[***): from quarterly report
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17. The non-banking sector mainly comprises finandaifiary companies. At the end of 2010, 38
fiduciary companiesind 2 investment firmswere licensed (49 at the end of 2009). The fidycia
companies mainly offer fee based services for hgldiustomers assets in their own name in
execution of a mandate without representation.

18. In addition, at end 2010, there were_2 collectimgestment companie® recently licensed
Sammarinese life insurance compani€kese activities are defined as reserved a@svitinder
the Law No. 165 of 17 November 2005 (Law on Congmarand Banking, Financial and
Insurance Services referred to as “LISF”). In addithere were 62 insurance intermediaries, 11
of which were bankand 3 were financial/fiduciary companies authatinader the LISF. All of
them are subject to the prior authorisation of @&SM. Supervisory responsibilities regarding
AML/CFT are shared between the CBSM and FIA.

19. Above-mentioned financial institutions carrying saserved activities may also act as trustees in
terms of Law No. 42 of 1 March 2010, subject to phier approval of the CBSM. At the end of
2010, 12 financial institutions were authorise@td as professional trustees

20. San Marino post officeare entirely state-owned and form part of the iewddministration, under
the responsibility of the Ministry of Post and Teenmunications. 6 out of the 10 post offices
operating in San Marino are technologically equipgeGOs) to offer MVT services. These
services are rendered on behalf of Poste ltalian@AS(the privatised Italian postal
administration). According to the authorities, thidation can be considered as an “agency
contract” or similar to a branch office.

Designated Non-Financial Businesses and ProfessiqidNFBPS)

21. The designated non financial businesses and profsséDNFBP) operating in San Marino are
described in detail in the™3round evaluation report. Pursuant to the new AMi¥daw, the
responsibility for AML/CFT supervision for all DNAB now lies with the FIA. The table below
reflects the total number of DNFBPs in San Marino:

Table 3: Designed Non-Financial Businesses and Pessionals (DNFBPS)

DNFBPs (Data at 31 December 2010) Total
Professionals 253
Professional office of the trustee* 12
Real estate Agencies 46
Gambling house (BINGO) 1
Purchase of unrefined gold 0
E>.<port and import of precious metals anq stonesdllers and shops selling 114

semi-precious stones refined with gold or silver)

Total 462

*At end 2010, among the 12 professional trustedisagized, just 5 are operational.

22. The operation of casindscluding internet casinos) is forbidden. Theyoghmes allowed in San
Marino are bingos and similar games, lotteriegplbetting and game machines other than slot-
machines and roulettes. Currently there is onlyaurthorized bingo facility operating.

5 Exclusively authorized to provide investment sezsi
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23.

24,

25.

26.

At the end of 2010 there were 46 real estate agsaperating in San Marino.

As far as_dealers in precious metatsd dealers in precious storea® concerned, there are 114
persons registered with the Ufficio Industria apakers or importers of precious metals and
stones. Every dealer purchasing gold is also mgidtat Ufficio Industria. The purchasing of
unrefined gold is subject to a authorization by @entral Bank To date, the Central Bank had
never granted an authorisation for the purchasmadfined gold.

At 31 December 2010, there were 113 lawyers andriest and a total of 140 accountants (80
ragionieri with High School certificate and 60 doitcommercialisti with University degree). All
these professions may be carried on subject tooeméttion and membership in the relevant
professional association. The services providedhbge professionals remain the same as those
described in the 3rd round evaluation report.

Trust and Company Services such as acting as tedrase provided by professional trustees
authorized by the CBSM. Authorizations can be grdrib financial institutions, members of the

Bar and the Accountants Association and specifitt4gtock companies. At the end of 2010, 39
trusts and 18 trustees (out of which 5 professitnetees which are financial institutions and

which administer 25 trusts ; 1 foreign professiomabktee, which is a financial institution and

administers 2 trusts; and 12 non professionaldasgtwere included in the Register of Trust. No
professional trustee licenses were granted to DNEBRrther relevant services, such as the
holding of title to the assets of third parties @revided by fiduciary companies, which are

mentioned in the financial institutions overview.

Table 4: Professional and non professional trusted®ata at 31 December 2010)

27.

Professional trustees

Trustees Trusts
Financial institutions 5 25

1 (foreign entity) 2
DNFBPs - -
Total 6 27
Non professional trustee$

Trustees Trusts

11 12

1 (limited company under

Luxembourg Law)
Total 12 12

In addition to the above mentioned FATF categooie®NFBPs, San Marino has extended the
scope of the AML/CFT Law to the following activisie

- assistance and advice concerning investment service

- assistance and advice on administrative, tax, ighand commercial matters;

- credit mediation services;

- running of gambling houses and games of chancetdsrsh in Law N° 67 of July 25, 2000
and subsequent amendments;

® The office of non-professional trustee may onlyhkél in one single trust by a natural or legakpar according to Art. 18
(1) Trust Act.
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- offer of games, betting or contests with prizesmoney through the Internet and other
electronic or telecommunication networks;

- custody and transport of cash, securities or values
- management of auction houses or art galleries;

- trade in antiques;

- selling or rental of registered movable goods;

1.2 Overview of Commercial Laws and Mechanisms Governig Legal Persons and

28.

29.

30.

31.

Arrangements

Since the 2008 MER, San Marino has made a humbehmnafges to its legal framework aimed at
ensuring the transparency of legal persons anagermaents. The following legal instruments
were adopted, the details of which are set outhap@er 5 of this report.

Law no. 98 dated 7 June 2010 on Provisions forroeteng the ownership frameworks of the
beneficial owners of companies established undetalvs of San Marino abolished ‘anonymous
companies’ (bearer share owned companies). Pursaaarticle 2 of Law no. 47 dated 23
February 2007, as amended by Law no. 98/2010, hshaee owned companies are only limited-
liability companies and stock companies which caly gssue registered shares; a sole partnership
is envisaged, which is the general partnersiig. 1 of law no. 98 of 2010 introduced a
requirement that all existing bearer share ownethpamies shall register their shares by 30
September 2010 and deposit at the Commercial Charycef the Single Law Court, the original
excerpt of the stock ledger by 30 November 2010thWhe deposit at the Commercial
Chancellery of such documents, the bearer sharedwompanies become stock companies and
are obliged to hold a first useful meeting aftez toming into effect of the law to change the
articles of association and indication of the tgbeompany so as to eliminate all reference to the
bearer share owned company. Fines were set oagisidtion for companies that fail to observe
these requirements. Thus, new bearer share ownmagdarides can no longer be set up and the
existing one will become stock companies, with sesgied shares only by 30 September 2010.

Before that, Law no. 100 of 22 July 2009 had intim&tl measures for the transferability of bearer
shares of anonymous joint stock companies: theealaiity of the bearer shares was executed
through an authenticated private agreement betywedres concerned, notaries (who are public
officials) are custodian of the bearer shares aadexjuired to perform CDD.

Law no. 95 dated 18 June 2008 on the “re-orgaoisaif the supervisory services over economic
activities has assigned to the Supervisory andrGlo®ffice, inter alia, the task of preventing,
identifying and contrasting tax fraud “analogousdngours”, frauds and distortions as regards
trade. The Supervisory and Control Office is taskéth the control and supervision of all
economic operators organised in the form of conmgmniThe Office wields inspection and
sanctioning powers, while availing itself of thelibe Force, and notifies irregularities to the Stat
Congress for the revocation of licences and thesequent liquidation of the company, which,
lacking a resolution of the company, can be orddngdhe Judicial Authority, integrating the
withdrawal of the licence as the cause of windimgdue the impossibility of achieving the
corporate purpose, together with notices sent & dther supervisory bodies (FIA).lts tasks
include to : i) propose intervention and reportsthe competent Bodies and/or Offices those
economic operators which have arbitrarily exercigdzlisiness activity essentially different from
that envisaged in the corporate purpose; ii) indiead propose interventions for those activities
which in any way pursue a purpose not in conformifyh the interests of the State, and
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32.

33.

34.

35.

36.

37.

international conventions and agreements; iii) endoat that asset and property investments and
shareholdings are centred on the achievement afdiporate purpose; iv) check the state of the
share capital, with respect to its subscriptiorynpent and making good of losses; v) check the
conformity of the corporate purpose with the lawstloe State and with the International
Conventions and Agreements signed by the Repubticnatifies any deformities or breaches of
the obligations required for the setting up of dmnpany; vi) identify operators who have not
begun any of the activities envisaged by their coafe purposes; vii) monitor commercial
transactions carried out by San Marino economicaipes (art. 5).

Congress of State Decision no. 55 of 2 Februarp2@@ended the Regulation governing the
keeping of the electronic register of legal persand provided that data related to members of
limited liability companies and joint stock compasishall be kept in a special section of the
Register of Companies and clarified the unresulietecess for relevant authorities.

The AML/CFT law as amended provides that failurectomply with CDD requirements is
sanctioned with an administrative sanction fron08.6 70.000 Euros.

CBSM Regulation no. 2009-02 of 13 March 2009 (anmegndCBSM Regulation 2006-01)
provided that the list of shareholders of banksngwmore than 5% of the capital shares are
published on the website of the Central Bank.

The legislation governing trusts has been alsseevin 2010 with the introduction of several acts
which are relevant in this context: the Law no.dé2ed 1 March 2010 (the Trust Institution Act),
Decree No. 49 dated 16 March 2010 (Office of Psitewl Trustee), Delegated Decree no. 50
dated 16 March 2010 (Registration and Keeping ef Thust Register and procedures for the
certification of the book of events), Delegated 2ec no. 51 dated 16 March 2010 on
identification of the methods and procedures nexgs® keep account of the steps taken in the
administration of trust assets.

Previously, on 18 February 2009, the Judge of Sugien on Trusts issued a clarification letter to
the Office for Industry, Handicraft and Commerceewnh the Trust is kept, indicating that
confidentiality requirements shall apply when imf@ation requested, if divulgated, may cause a
threat to national security, exercising of natiosalvereignty, continuity and correctness of
international relations, protection of public ordand crime suppression and prevention.
Consultation of the Trust register is refused dnlgases indicated in article 4 paragraph 45 of
decree no. 86/2005. Furthermore, Decision no. lth@fCongress of State of 29 May 2009 had
established that the office of the Trust Registallsrecord the information on the settler and
beneficiaries of trusts and the procedure for diépgssuch information to the Office by trustees
and notariesThe Financial Intelligence Agency issued Instrutt010-06 on 8 July 2010 on
identification of the beneficial owner for a trust.

As regards the non profit organisations (NPOs), Marino has taken a number of measures for
the review of the sector, outreach and oversight:

a) A draft Law on the NPO sector was prepared follgvthe mandate entrusted under the
Decision of the Congress of State no. 34 of 16 &aalyr2009, and was submitted to the Great
and General Council on 16 June 2009.

b) Law no. 129/2010 on Regulations governing licensgsursue industrial, service, handicraft
and commercial activities was adopted on 23 Jul¥02@nd included 2 specific articles
regarding foundations and non profit associatiomed at enhancing transparency and setting
out administrative functions;
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c) A separate database on members was establishal fiirgisters related to legal persons
(associations, foundations, cooperatives, consosukept at the Registrar's Office of the
Single Court (Congress of State decision no. 55 eébruary 2009).

d) On 27 May 2009, the Council of Twelve, which is #ngthority responsible for supervising
NPOs, adopted Decision no. 30 (27 May 2009) whatjuires the NPO sector to register data
and information regarding funding and funds recgiged their use for at least 5 years from
the date when they were granted or used and toideroxearly a report to the Judge of
Supervision. In addition, this decision sets owiesal measures, such as the launching of an
awareness raising and information campaign (coeduon 23 July 2009), the set up of a
coordination and information exchange mechanisrwéet the FIU, the Council of Twelve
and the Judge of Supervision (a memorandum of stateting was signed on 14 September
2009), a study on the funding sources of NPOs aqdestionnaire on risks of abuse of the
NPO sector and its vulnerability to ML and TF (éedrout by FIA on the basis of a specific
guestionnaire).

e) On 8 July 2010, FIA issued Instruction n.2010-05viting principles to be followed to
identify the beneficial owners of Foundations argbéciations.

f) A Protocol of Understanding between the CouncilTeoflve, the Judge of Supervision and
the FIA was adopted, introducing coordination meidas in 2009 and was renewed in
2010;

g) In 2008, the Judge of Supervision has taken acgainst 4 associations and 5 non profit
foundations which were subject to formal windingamd in 2009, against 2 foundations and
1 association. With regard to year 2009, 5 Assmeiatand 3 Foundations went into voluntary
liquidation. In 2010, the Judge of Supervision oedethe cancellation from the public register
of 1 association.

1.3 Overview of Strategy to Prevent Money Laundering ad Terrorist Financing

38.

39.

a. AML/CFT Strategies and Priorities

As regards AML/CFT strategies and priorities, ttaa $4arino authorities have undertaken since
the adoption of the 2008 MER a substantive reviéthe legislative and institutional framework
in order to address the concerns previously raisedspect of the adequacy and efficiency of its
AML/CFT systeml. Measures taken were based on the action plan rabommendations
formulated by MONEYVAL under the third evaluatioound, as well as on the basis of the
additional measures raised in the context of then@liance Enhancing Procedures which were
applied in respect of San Marino after the adoptérihe MER, given the high level of non
compliant and partially compliant ratings.

The legislative framework is now based on a new AUHT Law - Law no. 92 of 17 June 2008
on “Provisions on preventing and combating monayndkering and terrorist financing” which
entered into force in September 2008. Further amentk to this act were introduced by Law no.
73 of 19 June 2009 on “Adjustment of national lidien to international conventions and
standards on preventing and combating money laingland terrorist financing”, Decree Law

" For measures taken one year after the adoptiotheofreport (March 2009), see San Marino's firstgpess report:
http://www.coe.int/t/dghl/monitoring/moneyval/Evalions/progress%20reports/MONEYVAL(2009)5-ProgRep-

SMR.pdf

24



Report on fourth assessment visit of San Marino — 29 September 2011

no.134 of 26 July 2010 and Decree Law no. 181 oNb¥ember 2010 on “Urgent provisions
modifying the legislation on the prevention and batng of ML and TF” (ratified by Decree
Law no. 187 of 26 November 2010).

40.

Considering the large number of legislative, ratpdy and institutional measures since March

2008, the authorities have demonstrated a cleanmamnent to implement AML/CFT standards,
with AML/CFT issues being placed high on the poéti agenda. The main changes are
summarised in the tables below:

Table 5: Summary of main measures taken by San Mamb

Technical Commission for National Coordinafion

CGommittee for Credit and Savings
(e-Art 85 Law 92/2008)

Congress of State
[Gavernmert)

Great & General Council
(Parllament)

lagislation.
Facilitate the Mational coordination for AMLICFT.

for AMLICFT

e At 8 of Law 20 Jure 20051, 96 as molfed by | Law 08 Juy 1974, 50 and || Law 08 July 974 590
Efabiished by ikl pi 9 ArL85 of the Law 17 June 2008 n, 92 subsecuent amandmens | subsequent amendman's
Daclsion n 3% of 07 Dec. 2009
M. B, cesinted I:aw Comsebrer, Surlvgle Gt e Secretary of State for Foreign Affalrs; 10 Secrataries. (ministers),  ||60 Mambers elected for a term
o s, WP, Executive Maglstrate, Single Courl; ; . i
: . b The Secretary of State for Finance and the Budgel: || appointad by the Graat and ||of 3 years, undar a
o Mr. PG, Callabiorator of the Sacratariat of State for Foreign ; o ; ] ;
‘ ‘ T The Secretary of State for Ecoromic Flanning: || General Coungil inroportional representation
iRl 1) Y oMot of e r Eryc The Secretary of State for Industry; isystem in &l the adminisiative
Eomoosit Py, D!rectolr die F'“a“”?‘ '”“?”'9@"93 Agarcy, ) Thie Secratary of State for Education and Culture Districts
mposition o N, Vice Director of the Financial Intelligence Agency, A Maoklate apnoinied by he Jieal Counal
» GU, Legal Expert of the Financial Iniefligence Agency; Olla ppon y. RO
} PEé B e i i i ntrai The Diractor of the Financlal Intelligence Agency
Bank‘ P e [Epresening : A repragentative appointad by the Police Forces.
| P& PF b st e Lo Enficimatt o hézn;rars of Supendsion Commites of the Caniral
AMLCFT
Assist the Committee for Credit nd Savings in orderto || » Direct and guide the bankingfinancialinsurance | Govemment funcions. Legisfative funcions
identify end develop technical Ines of action which may supervisian
Funcions conlribute 1o enhancing the effectiveness and afficlency of |« Promete of national and intemational cooperation

)\

Proposal of project of fw on updating law 9212008 !

|
Adoption of the drafl law

:

>

(Bareflcial owner issua)

12w 10 the Congress of Slate

_"*\_\'_/;;'

)
|
Deficancies identified during 20th Moneyval || (eonflscation, piracy crimes, eniminal sancions en COD. \| Discusion & decision to sent the project of S o s o
3 e ; Law 18 June 2008 n.73
Plenary equirements. inemational cooperation) law to the Congress of State etlamarary procedures
| |
K 11
1\ [ Adopion of e et |
Special investigative techniques Project of law on wire-tapping Discysion & decision to sent the project of and mandate 1o slart Law 1 Julv 2009 198
(Wire-lappings) Consuiation, proposal and draft of project of law e to the Congress of Stale parliamentary procedures ! :
| | |
K |
. Analysls of R.33, R34 and Moneyval Recs. and : i Adoption of the draft law
Logel person andargemenls o prjec o on ity of e PREER ) e and e o stat

Law 22 July 2009 n.100

anonymous shares / parliamentary procedures
)
| | Adogion of the draft law
International cooperation ; . Discusion & decision lo sent the project of and mandate {o start
(Mt lagel assistance) References and draft of project of law an Rogatory Letter bt the Congess of State ki Law 30 July 2009 n. 404

|
f
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) = \ 5o Committee for Credit and Savings Congress of State Great & General Council
Technical Commission for National Coordination (exArL 5 Law 92/2008) (Government) {Parlament)
Assist the Committee for Credit and Savings in order to » Direct and guide the bankingfinancial/insurance Govemment funclions. Legisiative funcions
dentify and develop technical lines of action which may supervision
Functi contribute o enhancing the effectivensss and efficency of || Promote of nafional and inlsrnationsl cooperation
bl legislation. for AMLICFT
Faciliate the National coordination for AMLICFT.
“ j h }
I
Berarer passhaoks Referal by the Technical Commission of Natlohal Biscussl i i
el ; i ; ; iscussion & decision to send tio the Decrea-Law 22 Ratification on
Deficiencies identified during 30" Moneyval Coordination tothe Credit and Savings Commitiee ’
Penay (21 September 2009) Congrass of State Saptarber 2000 n 136 22 October 2000
| | | |
% | | i
I
Recommendations issued by the Technical Commission of i
Savirg depasit National Coordination to the Credit and Savings Commities D\s::msmcnoan decs\sslgp éf;:nd Ll Nuvgﬁ;: 2%?1115 i 1?32::??28?0
during fs sting n 30 Oelober 2009 ; o : | i |
| | {
{ 7 = z
Referral by the Technical Gommission of National []r:\.?{ﬁo:o?] da;:;o:ntg ;;nnz‘ra ;;g:;ﬁ Adoption of the raft Iaw
Firancial secracy Goardination to the Cradit and Savings Committee on e e et o the gon i and mandata o start Law 21 Jandary 2010 n.5
amendmants i Law no. 165 of 17 November 2005 il Bl Smtl.e s parliamentary procedures
| I
b
Referal by the Technical Commission of National | I Adaptian of tha draft Iawl
Coordingtion to the Gredit and Savings Commitiee Discussion & decision to send the preject of and mandate to start
Ananyimous Companies Prowisions for the identification of the beneficial ownetshlp leaw o the Congress of State pariiamentary procedures RS RO
structure of companies under san marino [aw | | |
{ f
Proposal of project of law on rules for the prevention uf | Adontion of he drat Iawl |
Wslng of forged documents for not existing evasion through the use of forged documents and Discussion & decision o send the projact of ai%uman dala o st Law o, 59 6 7 iune 2010
transaclions Introduiction of *eriminal conspiracy” as an aggravating law to the Congress of State i Gl !
circumstance. 30 October 2009 J | pa il |
f | i
Refemal by the Technical Commission of National i i
i i y i ; Discussion & declsion to send to the Ratffication within 0 days\
Amendmen! AML-CFT Legislation Coordination o the &::;‘t %\?ﬂSwngs Committee > Congrass of Stz Decrea Law July 2010 o s 2cgton
| | |

b. The institutional framework for combating mondgundering and terrorist financing

41. A number of changes were brought to the institatidinamework and functions of the main
institutions responsible for AML/CFT matters prawsty described in the 2008 MER (paragraphs
80-97) as indicated in the following paragraphs.
(i) Ministries and coordinating committees

Credit and Savings Committee (CSC)

42. Since the previous evaluation, the functions of @menmittee for Credit and Savings have been
expanded with the adoption of the AML/CFT law. T®@8C has been assigned the role of national
coordination mechanism, as well as the role ofgieging authority and authority responsible for
the implementation of restrictive measures ofuinéed Nations Security Council Resolutions.

Technical Commission for National Coordination

43. The Congress of State Decision no. 6 of the 29 R3O, subsequently amended by Decision no.
39 of 7 December 2009, established a Technical desmom for National Coordination to
facilitate at national level the co-operation, a@boation and consultation concerning the
development and implementation of AML/CFT policiasd legislation and to ensure that the
competent authorities review the effectivenesshef AML/CFT system on a regular basis. The
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44,

45,

46.

Commission is entrusted with the task of assidtimgCommittee for Credit and Savings in order
to identify and develop technical lines of actitirgathers representatives of the Single Court, the
FIA, the Central Bank, law enforcement authoritees] its Secretariat is ensured by the Financial
Intelligence Agency.

(i) Criminal justice and operational agencies

As regards the judiciary, qualified Law no. 1 of#ay 2009 on Special and Urgent Measures for
the Recruitment of Judges has instituted speciauitenent procedures in derogation of the
procedures set out under Law no. 145 of 30 Oct@@3 and related regulation, in order to
recruit 3 Uditori Commissariali, one Law Commissiand an Administrative Judge in first
instance. At present, the judges of first instafmeude: an administrative judge, 8 Law
Commissioners and 3 uditori commissariali. Four L&wmmissioners and one uditore
commissariale perform investigative functions. Timwestigating Judges deal specifically and
exclusively with money laundering investigationsfringements of the AML/CFT law and
banking crimes. There are two deciding judges aay both have handled proceedings relating to
money laundering. By virtue of these amendments, riamber of Investigating Judges has
doubled, and one uditore commissariale is alsolt@gbin the investigations.

As regards law enforcement agencies, in 2009, theedBment decided to establish a working
group composed of 6 Police officials (three froma thter-Force Group, one from the Civil Police
and two from the Fortress Guard) with specific tionts in preventing and combating money
laundering and terrorist financing. The Police @#fis have been appointed by the Congress of
State upon suggestion of the competent Investigdiinige, on the basis of professional standards
and experience. The State Congress through a Riesotlated 3 May 2010 appointed a further
Police section consisting of 7 Civil Police membappointed to contrast and prevent tax frauds,
distortions and anomalies as regards tradeerscambi®. The Police forces’ duties, and in
particular the Fortress Guard’'s duties, have alsenbmodified, with the introduction of a
declaration system through the adoption of thegigte decree on cross border transportation of
cash and similar instruments (June 2009).

The adoption of Law no. 92/2008 of 17 June 2008léchg$0 the establishment of a new Financial
intelligence unit, namely the Financial Intelligenégency (FIA), at the Central Bank of the
Republic of San Marino (CBSM) which became operatioan November 2008. The functions of
the Agency are set out in article 4 of the Law snatude:

a) receiving STRs from obliged parties;

b) carrying out financial analysis on STRs or, tsnown initiative, on the data and information
available;

¢) reporting to the Criminal Judicial Authority afgct that might constitute money-laundering
or terrorist financing;

d) issuing instructions regarding the preventiord aombating of money-laundering and
terrorist financing;

e) supervising compliance with the obligations urttle Law 92/2008 and the FIA instructions;

f) taking part in national and international bodiesolved in the prevention of money-
laundering and terrorist financing;

g) promoting and taking part in the professionaining of police officers on matters regarding
the prevention of money-laundering and terrorisaficing.
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47.

48.

49.

50.

(i) Financial Sector bodies and DNFBPs

In application of the provisions of the new AML/CE&w, the Financial Intelligence Agency is
the competent authority for supervising that oldigentities comply with the AML/CFT
requirements as set out in the Law and the FIA émgnting Instructions.

The statute of the Central Bank established by Non96, June 29, 2005, has been amended in
order to strengthen the independence of the stgtbtmlies of the Central Bank. The governance
provisions of the Statute have been amended, Wéhatoption of Law no. 178 on 4 November
2010. The major changes of the Statute relategadmoval of powers of appointment currently
assigned to the Congress of State with referentgetonembers of the Governing Council, of the
Board of Auditors and of the Supervision Committébe attribution to the Supervision
Committee of exclusive powers to proceed into cdsgy liquidation or extraordinary
administration of supervised intermediaries (remgwany form of government involvement), the
enlargement of incompatibilities for taking up thiféice of member of the Governing Council or
member of the Board of Directors of the CBSM ( naaluding among incompatibilities the role
of manager at a bank or other financial intermeel&r As regards the functions of the Central
Bank, in the field of AML/CFT, the CBSM has reguat powers only with reference to
organisational issues of supervised entities amthataimpose penalties for AML/CFT breaches.
However, under Article 14 of the AML/CFT Law, whese, in performing its supervision tasks
over the financial parties or in performing its etlstatutory functions, it detects violations of th
AML/CFT Law, or facts or circumstances that miglt felated to money laundering or terrorist
financing, it is required to immediately inform tR&A in written form.

b. The approach concerning risk

San Marino authorities have not yet undertakenmpeehensive ML/TF risk assessment. At the
time of the on-site visit, it was however indicathdt the Financial Intelligence Agency was in
the process of developing a risk assessment sgréi@ged on the information to which it had
access (public sources, official communicationsmfralomestic and foreign authorities,
confidential sources, meetings with private sectaher public administration offices and
authorities, as well as data and statistics aviailabnational and international level) in order to
determine risks per type of sector, instrumentsqes and countries involved and to better target
its policies and actions to be taken.

The approach concerning risk has changed sincerthéous evaluation, with Article 25 of the

Law no. 92/2008 introducing a risk based approactobliged entities. For the evaluation of the
risk, the obliged parties are required to eval@dtkeast the following aspects: requiring obliged
parties to evaluate the risk, by considering atléze following aspects:

A) with reference to the customer:

1) the legal status,

2) the main business activity,

3) the behaviour at the moment of establishinghthginess relationship, or carrying out
the transaction or professional services,

4) the residence or registered office of the custoan of the counterpart with particular
attention to that do not require equivalent oblz to those set forth in the law
N0.92/2008;

B) with reference to any business relationshipamasional transaction:

1) the type and specific way of execution,

2) the amount,

3) the frequency,
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51.

52.

53.

54.

55.

56.

4) the coherency of the transaction in relatiotheowhole of information available for the
obliged party,

5) the geographic area of the execution of thesaetion, with particular attention to that
do not require equivalent obligations to thosef@eh in the law N0.92/2008.

The Financial Intelligence Agency has issued sévastructions which are aimed at assisting
obliged entities to implement the risk based apgrpaamely FIA Instruction 2009-03 and 2009-
05 of 22 May 2009 and 2009-08 of 5 August 2009.

Progress since the last mutual evaluation

As a result of the third round evaluation procé&a Marino was rated Non compliant (NC) on
19 Recommendations and Partially Compliant (PC)2@nRecommendations. Consequently,
following the adoption of the report in March 200Bpmpliance Enhancing Procedures were
applied to San Marino under Step 1 which requirathi®arinese authorities to provide regular
reports on measures taken to address the defieenciderlying all recommendations rated NC
and PC until MONEYVAL would be satisfied that thoseficiencies were addressed in a
satisfactory manner. San Marino reported back toNE®VAL in July 2008, December 2008
and September 2009. San Marino submitted alsarftisylear progress report as required by the
Rules of Procedure in March 2009.

MONEYVAL decided at its 3® Plenary meeting (September 2009) that the Compian
Enhancing Procedures at Step (i) could be lifted thiat the situation should be revisited by an
early 4th round evaluation. It was noted in thisiteat that San Marino had made substantial
progress on the overall number of the Recommenuatiated NC and PC since the report was
adopted and that the speed with which San Marisparded to the Committee’s continuing
concerns about the bearer passbooks demonstragedpttiitical commitment to reform the
system.

The findings of the on-site visit confirmed thatnSlarino had made substantial progress in
implementing the recommendations formulated uniderthird round. As such, progress has been
achieved as far as the requirements are concernedimost every Recommendation under
evaluation, though, considering that the forth tbassessment visit was advanced and took place
only 2 years after the adoption of the report,dtia@luation team was not always able to ascertain
the effectiveness of the implementation of the WeML/CFT requirements, considering their
recent adoption.

The judicial system has started producing cleault®swith 4 convictions for money laundering,
as of September 2010, as well as helpful case tapravisional measures and confiscation. The
financial intelligence unit is now well establishddlly operational and it plays a central role in
the overall AML/CFT efforts. On the preventive si&n Marino registered noticeable progress,
by fine-tuning the AML/CFT legal framework to addsethe previously identified deficiencies
and by issuing an important number of decreesilatigns and instructions. Also, co-operation at
the policy and operational level between relevartharities, through formal mechanisms, was
strengthened and the framework for internationabgeration.

More detailed information on how the third roundtoal evaluation report's recommendations

have been addressed can be found in the analysisfghe respective recommendations in this
report.
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2 LEGAL SYSTEM AND RELATED INSTITUTIONAL MEASURES

Laws and Regulations

2.1 Criminalisation of Money Laundering (R.1 and 2)

2.1.1 Description and analysis

Recommendation 1 (rated LC in thé"3ound report)

Summary of 2008 MER factors underlying the ratind developments

57. As described in the 3rd round evaluation reporty Biarino had received a Largely Compliant
rating. The deficiencies mentioned included inté technical gaps as regards the physical and
material elements of the offence of money laundgtire. acquisition and possession of property
known to be proceeds, concealment of the trueimtand disposition), the need to clarify that
the offence of ML extended to any type of propdhat directly and indirectly represented the
proceeds of crime and in particular indirect pralseef crime, missing designated categories of
offences. At the time of the evaluation, there badn just one case for which three convictions
were achieved, and the sentences and fines appliét case appeared to be low, thus raising
concerns as regards the effective implementatigheobffence.

Legal Framework

58. It is to be noted that since the third evaluatt®an Marino has ratified on 20 July 2010 the United
Nations Convention against Transnational OrganiSache (Palermo Convention) and its two
protocols (Trafficking in Persons and Migrants Boois).

59. Law no. 92 of 17 June 20b&8mended article 199 bis (the money laundering effiaf the
Criminal Code by adding three additional paragragftes the fourth paragraph. The offence now
reads (amendments highlighted in italics):

“Article 199 bis
Money laundering

(1)Apart from cases of participation in the comnaussf the offence, anyone who - for

the purpose of concealing its true origin — congesilibstitutes or transfers money, or
cooperates or intervenes in causing it to be cdedeasubstituted or transferred,

knowing that such money is proceeds of a felongroids a money laundering felony.

(2)Also anyone who uses money, or cooperates eniahes in causing it to be used in
economic or financial activities, knowing that suetoney is proceeds of a felony,
commits a money laundering felony.

8 Law No. 92 of 17 June 2008 - Provisions on preventdnd combating money laundering and terroristrioing (in force
three months after its legal publication, i.e. Zp®mber 2008) and as amended by Decree-Law naf1Z#July 2010.
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(3) The provisions of this article shall also appiypnen the felon from whom the
proceeds were received is not indictable or pumishaor failing any of the conditions
for the predicate felony to be proceeded againsheM the predicate felony was
committed abroad, it shall be punishable under $a@ Marino criminal laws and
procedures.

(4)Any property, as well as legal documents, act;struments evidencing title to or
interest in such property shall be considered edent to money.

(5) Anyone who commits crimes set forth in thisclrtshall be punished by terms of
fourth-degree imprisonment, a second-degree daiipe f and third-degree
disqualification from public offices and politicaghts.

(6) The penalties may be decreased by one degresdban the amount of money or
assets equivalent to them and by the nature daféimsactions carried out. The penalties
may be increased by one degree when the factsiiemrecommitted during the exercise
of a commercial-professional activity subject tathauization or certification by the
competent Public Authorities.

Criminalisation of money laundering (c.1.1 — Phgsignd material elements of the offence)

60. The third round MER criticised that the simple dsifion and possession of property known to be
proceeds did not appear to be explicitly coveredhayML offence of the CC. As shown by the
changes introduced to article 199bis, the physindl material elements of the offence of the CC do
not appear to have been amended by Law no. 92.

61. However, the authorities consider having addressesk and referred in this context to the definitio
of conducts under article 1 paragraph 2 of the hawd2, which provides :

Article 1 (Definitions and scope)

(2). With the sole object of the laws regarding vemting and combating money
laundering, except as provided in articles 199 a&@9 bis of the criminal code, the
following conducts may constitute money laundeffigmmitted intentionally:

a) converting or transferring assets knowing thadtsassets come directly or indirectly
from criminal activity or from participation in sadiactivity, with the aim of concealing
or disguising the criminal origin of the said asgetr assisting any person involved in
said activity to evade the legal consequences idgrivom his or her actions;

b) concealing or disguising the true nature, origiocation, disposition, movement of
property, ownership of the assets or interest iohsassets, carried out knowing that
such assets come directly or indirectly from criahiactivity or participation in said
activity;

c) the acquisition , possession or use of assatsyikng, at the time of receipt, that such
assets are proceeds directly or indirectly of argnal activity or participation in said
activity.

(3). Knowledge, intent or purpose as referred tgparagraph 2 may be inferred from
objective factual circumstances.

62. This matter was also confirmed by the case lavhefGourt, as detailed in a judgement of the
Law Commissioner dated 8 June 291hich establishes that «the legislator, with RIS no.
92 dated 17 June 2008, provided a sort of authemecpretation of art. 199 bis of the Criminal

% This interpretation was confirmed by the Judg@mbeal in a judgement rendered after the on-sii vi
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63.

64.

65.

Code of San Marino, showing (and by doing this,pdithg the direction already indicated by the
judges), that the conducts relevant for the pupafanoney laundering include the conversion
(i.e. the material replacement), the transfer,cbrecealment, both material and judicial (through
the dissimulation of the real nature, source, locatmovement, ownership of the assets or of the
rights thereon), the purchase or use of the assstiting (directly or indirectly) from crimes”.
In the case at hand, in addition to the replacertientthe conversion of money resulting from
the crimes committed in Italy into a certificate @dposit) and transfer (through the material
transfer from Mr. “C” to Mr. “M"), there has alsoebn a concealment realised through the
presentation of the false report of loss aimed aicealing the real location and judicial
availability of the certificate and through the ggatation of false declarations by part of Mr.
“M” about the past holding of the security and éxelusive ownership of the underlying funds.

The interpretation provided by the jurisprudendepugh references to the definition of the
AML/CFT legislation, would fill the gaps identifieduring the previous evaluation concerning
the concealment of true location and dispositindirect proceeds and acquisition, possession or
use of proceeds, though these are not explicittiyessed in the Criminal Code offence.

It is to be noted also that Law 92 (article 77) aded Article 199 of the Criminal Code (Sale of
stolen property) which now reads:

Art. 199. Receiving of stolen property(*)- Apart from cases of complicity to
commit an offence, anyone who acquires or recgiveperties knowing that these
are proceeds of crime, shall be punished by tefras@nd-degree imprisonment and
daily fine and third-degree disqualification fromigbic offices and political rights.
Where a bankruptcy procedure is initiated, the spewalty shall apply to anyone
who, for profit making purposes, intervenes to ledtlers to acquire or receive
properties which are proceeds of crime, or recgiveperties owned by individuals or
companies knowing that such individuals or compansigfer insolvency or buys such
properties at a much lower price.

According to the above-mentioned amendment, thehase or possession of property knowing
that it constitutes proceeds of crime is punishabid is no longer limited to cases when the
offender acted for the purpose of making profitee Tauthorities also reiterated their previous
views that also article 362 (abetting) covers caglesre a person assists someone to elude the
authorities or to keep the product or profit of tmgne , though these instances would not include
ascendants, descendants and spouse.

The laundered property (c.1.2) & Proving properythe proceeds of crime (c.1.2.1)

66.

67.

Article 199 bis refers to “money” and establishieatt‘any property, as well as legal documents,
acts or instruments evidencing title to or interestuch property shall be considered equivalent to
money”. The authorities once more referred in tlmstext to the clarifications made in Article 1,
paragraph 1 and 2 of Law no. 92/2008 which are d®@@ough to cover all types of property
regardless of its value, that directly or indirgegtpresents the proceeds of crime.

Art. 1, para 1, of Law n. 92/2008 defines “assais™funds”: property of any kind, whether
tangible or intangible, movable or immovable, inthg means of payment and credit, any
document or instrument, including electronic oritaig evidencing title to or an interest in such
assets; economic resources of any nature, tangibiletangible, movable or immovable assets,
thus including all accessories, fixtures and retutrat may be used to obtain funds, assets or
services as well as any other utility specifiethi@ technical Annex to this Law».
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68.

69.

70.

71.

72.

Article 2 of the technical annex further provides:

«1. The following are considered “assets” or “fungsoperty of any type, corporeal
or incorporeal, movable or immovable, including theans of payment and credit, any
document or instruments, including electronic @itdi, that is suitable to demonstrate
having rights to send assets or have control ohemt The following are for
exemplification purposes:

a) cash, checks, bills of exchange, pecuniary t3edayment orders and other means
of payment;

b) deposits in the credit institutions or finanaradtitutions or other entities, the balance
of accounts, credits, bonds of any nature and #gEmunegotiable at public and private
levels as well as financial instruments as defibgdaw number 165 on November 17,
2005 and subsequent amendments;

c) interest, dividends and other income and incream®f value generated by the
activity;

d) credits, right to compensation, guarantees pfreature, deposits and other financial
commitments, letters of credit, bills of lading aother certificates representative of
assets;

e) documents that demonstrate participation ingwrdeconomic resources;

f) all other instruments related to financing expor

When proving that property is the proceeds of cyiitnis not necessary that a person be convicted
of a predicate offence (Judge of Appeal, 9 May 2608ceedings no. 1494/2003 + Wwould be
absurd to identify the offence of money laundelbirgause there was a prior conviction for the
offence from which the money concealed or transtethas been obtained’; there might be no
ascertainment, however there might be sufficiemtugds for a legal action against a money
laundering case”. [...] the fact of having obtaingdrough an offence, the money related to the
illegal conduct is , therefore , an objective reguaient to be verified and ascertained, like all the
others, based on an autonomous assessment oftdpe. ju

In order to prove that the offender know that fm®perty constituted proceeds of crime,
according to the same judgment fs sufficient to roughly know, according to tteems of dolus
eventualis, about the illicit origin of money arfietpurpose of concealing [transferring, etc].
Such mental element — namely to haeted, by accepting the risk to commit the crims F..]
consistent with [...] such relevant offefice

Under the case law, both proceeds directly obtainech the predicate offence and indirect
proceeds (for instance interest accrued on banésitsp may be laundered.

It can thus be concluded that the legislation cowssets of any kind, whether corporeal or
incorporeal, moveable or immovable, tangible oamgible, and legal documents or instruments
evidencing title to, or interest in such assets, iarthus in compliance with the FATF standard on
this aspect.

The scope of the predicate offence (c.1.3) & Tholeshpproach for predicate offences (c.1.4)

73.

74.

Article 199 bis applies to proceeds of any crimin#ence which constitutes a felony, that is,
according to article 21 of the CC, any offence cottad with intent.

Law No. 92/2008 (article 83) amended the Law no.o224 February 2000 introducing the
offence of “trafficking in migrants”. Law no. 73 488 June 2009 introduced further amendments
to the Criminal Code (article 244 - lllegal pregption of narcotic drugs; Article 195bis — Acts of
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piracy on ships and aircrafts, article 195 ter ki@ possession of a ship or an aircraft) and to
Law no. 139 of 26 November 1997 (amendments ditieles - 1 — lllicit production, traffic and
possession of narcotic drugs, Art 2 bis — Assammfor the purpose of illicit traffic in narcotic

drugs).

75. The table below establishes how each FATF designea¢egory of predicate offenses is now
criminalised under the Sammarinese law:

Table 6: Designated categories of
Sammarinese legislation

offences (basedh dhe FATF Methodology) in the

Designated categories of offences
based on the FATF Methodology

San Marino Criminal Provisions

Participation in an organised crimin
group and racketeering;

hAAssociation to commit offences (article 287 CC)

Terrorism, including terrorist financing

Associations for the purpose of terrorism or subieer of the
constitutional order (article 337bis) and terrofisincing (337
ter CC)

Trafficking in human beings and migra
smuggling;

hEnslavement (article 167 CC), trafficking and tradeslaves
(article 168 CC), Trafficking in migrants (articlé4 of Law
no.118 of June 28, 2010),

Sexual exploitation,
exploitation of children;

including sexu

nExploitation of child prostitution (article 177bi€C), Child
pornography (article 177ter CC), organisation aféls for the
exploitation of child prostitution (article 177qeat CC),
trafficking for purposes of prostitution (article6@ CC),
inducement to prostitution (article 269 CC), rumninf a
prostitution business (article 270 CC), exploitatioof
prostitution (article 271 CC)

lllicit trafficking in narcotic drugs and
psychotropic substances;

Law No. 139 of 26 November 1997 supplementing [wiovis of
the Criminal Code and Code of Criminal procedureoifences
related to narcotic drugs, alcoholic beverages,mhdr or
dangerous substances, psychotropic substancesgali
production, trading and prescription of narcotiacigh (article
244 CC)

Illicit arms trafficking

Making of, circulating, shooting, unauthorised garg of arms,
bombs, explosive devices and inflammable or expéo
materials (article 251 CC); failure to observe @autwith
respect to arms, bombs and explosive devices @22 CC);
purchase of firearms (Law No. 40 of 13 March 1991)

(2

Illicit trafficking in stolen and other goods

Sale of stolen property (article 199 CC)

Corruption and bribery

Corruption (article 373 CC), bribery (article 372CKC
acceptance of advantages for an act already peztbr{®74),
instigation of corruption (374bis), embezzlemenktogtion,
corruption and instigation to corruption of offitsdfrom foreign
states or international public organisations (3 t

Fraud

Swindling (article 204 CC), fraud in the executiohcontracts
(article 208), fraudulent bankruptcy (article 212)C

Counterfeiting currency

Misuse of credit cards or similar devices (arti2@bis CC);
counterfeit currency, stamps and negotiable instnis (article
401 CC); counterfeiting of credit cards or simitivices (article
401bis CC); making, holding, buying and sellingirstruments
or materials designated for counterfeiting (arté08 CC).

Counterfeiting and piracy of products

Counterfeiting and alteration of marks of intelleatworks and

trademarks (article 308 CC); products and intellaktworks
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bearing deceitful marks (article 309 CC)

Environmental crime Attacks on public health through environmental detation

(article 241 CC); deterioration of the natural eomiment
(article 246 CC)

Murder, grievous bodily injury Murder (article 150 CC), bodily injury (article 155C) ; beating

(article 157 CC) ; injury of beating followed by ath (article
158 CC); involuntary manslaughter (article 163 CC)
involuntary bodily injury (article 164 CC); epidémand
slaughter (article 236 CC);

Kidnapping, illegal restraint and hostagellegal restraint (article 169 CC)

taking

Robbery or theft Theft (article 194 CC); robbery (article 195 CQ),
misappropriation (article 197 CC); embezzlement pguplic
official (article 371 CC)

Smuggling Manufacturing and smuggling of goods to defraud dtate tax
office (article 388 CC) ;

Extortion Extortion (article 196 CC)

Forgery Material falsehood in public deeds (article 295 C@leological
falsehood in public deeds (article 296 CC) ; fatsmhin private
contracts (article 299 CC), use of forged deedsc{@r300 CC)

Piracy Acts of piracy on ships and aircrafts (195 bis G@Y Taking

possession of a ship or an aircraft (195 ter CC)

information (article 305bis CC) ; false communiocas (article
316 CC)

76.

77.

It should be noted thdor instance the criminalisation of piracy in Samaho falls short from
incriminating some conducts such as piracy comnohibig the passengers of a private ship or a
private aircraft; piracy committed against propastyboard of another ship or aircraft, any act of
voluntary participation in the operation of a shipof an aircraft with knowledge of facts making
it a pirate ship or aircraft or the acts of ingifiar of intentionally facilitating acts of piracyhe
same applies for terrorism offences, as explaingté following section of this report.

As regards fiscal offences, Law no. 99 of 7 JunBE02friminalises the false statement through the
use of forged invoices, the use and the issuanizesoices for non existing operations or services,
and introduces criminal conspiracy as an aggragatirtumstance. Tax evasion offence is also a
predicate offence for money laundering if the fish#es and relative administrative fines have not
been previously paid, because such a payment wadidguish the application of penalties for
the offence.

Extraterritorially committed predicate offencesl(&)

78.

Article 199 bis paragraph 3 as amended refers @ttplio predicate offenses committed abroad,
and the ML offence is punishable when the predioffience is committed abroad, provided that
the conduct is punishable under the San Marinoicéhtaws and procedures.

Laundering one’s own illicit funds (c.1.6)

79.

The situation regarding criminalisation of self#aering remained unchanged in San Marino.
The evaluation team reiterates the findings oftthiedl evaluation round, whereby San Marino
could not demonstrate that fundamental principfedamestic law prevented the criminalisation
of self-laundering.
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Ancillary offences (c.1.7)

80. The Sammarinese legislation includes appropriateillary offenses to ML. Conspiracy is
criminalised under article 73 of the CC and théharities advised that the case law in application
of article 73 included both material and psych@abaiding and abetting. In 2010, San Marino
also introduced the offence of criminal associatdrorganised crime which envisages heavier
penalties than the crime of criminal associatiommthe associates use methods of intimidation to
acquire the control of economic activities (artL&w no. 99 dated 7 June 2010). Article 287 of
the CC provides that the association of three aerpeople to carry out a plan of criminal activity
shall constitute an offence punishable by termsS3mf degree imprisonment and 4th degree
disqualification from political rights and publidfiees. The prison sentence is increased by two
degrees if, for the purpose of committing offencasquiring, either directly or indirectly, the
management or, in any case, the control of econawiiwities, licenses, authorizations, public
contracts and services, or obtaining illegal psofit advantages for themselves or others, the
associates avail themselves of the power of intitineh related to the association bond and the
resulting condition of subjection and silence tanoait offences. Attempt is also covered (Article
26 CC (“the acting person wilfully and unequivogalindertakes to commit an offence with
suitable means but fails to carry out the intenalettbn”). Article 75 of CC sets out different kinds
of accountability according to the type of conttibn which each participant has brought in the
preparation, or execution of the crime.

Additional element — If an act overseas which du@sconstitute an offence overseas but would be a
predicate offence if occurred domestically leadarnmffence of ML (c.1.8)

81. Following the amendments introduced by article 8®ecree Law no. 134 of 26 July 2010, the
conduct which occurred abroad constitutes a preslioffence for money laundering if it is
punishable under San Marino legislation. Dual anitity is no longer required.

Recommendation 2 (rated PC in th&'3ound report)

82. Recommendation 2 was previously rated Partially f@lant, given that a number of deficiencies
were identified: criminal liability did not extertd legal persons, nor were they subject to civil or
administrative liability; serious concerns regaglinhe effectiveness, proportionality and
dissuasiveness of existing sanctions for ML. Theeee no fundamental principles of domestic
law which would render impossible the introductaircriminal liability.

Liability of natural persons (c 2.1)

83. It is recalled in this context that in the 1998 Wdnvention offence, the mental element was
broader as it covered cases where the perpetratwuld have known that such money is
proceeds”. As outlined in the third MER, as no demhave occurred since, the ML offence
applies to natural persons that knowingly engagkllinactivity (Article 199 bis of the Criminal
Code).

The mental element of the ML offence (c 2.2)

84. As stated in the third MER, this matter was alreatiyified by case law and the intentional
element of the offence of ML was in practice inéerfrom objective factual circumstances (Judge
of appeal, 8 April 1999, in criminal proceeding d&4 of 1997, id. 15 June 1999, in proceeding
no. 585 0f1997).This aspect is now been also covered explicithder Article 1 paragraph 3 of
Law no. 92 of 17 June 2008 , which provides thEhbwledge, intent or purpose, as referred to
in paragraph 2 may be inferred from factual circuamces”.
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Liability of legal persons (c 2.3)

85.

86.

87.

88.

89.

The third round MER had criticized the absence»>aérding criminal liability for ML to legal
entities in the absence of fundamental principledamestic law, as well as the lack of civil or
administrative sanctions. The authorities adviskdr ahe visit that criminal liability was not
introduced, due to fundamental principles — thdgrred in this context to the traditional principle
of San Marino’s legal system based on Roman lsawietas delinquere non potgatcording to
which entities and companies cannot be criminadligrged or punished and to provisions of the
Declaration on the Citizens’ Rights and FundameRtahciples of San Marino Constitutional
Order (article 15 of the Law no. 59-1974). Theyigated that in order to implement the
requirements of R. 2, specific legislation on tla@nfinistrative) liability of legal persons,
modelled on the lItalian legislation, was adopted.

San Marino has however made several changes liegas framework as regards the liability of
legal persons. Law no. 6 of 21 January 2010 onlityalof legal persons for offences sets out the
principles, measures and sanctions to be applidegtd persons for several offences, including
for ML. In addition, Law no. 92/2008 also provides shared liability of the entity deriving from
an administrative violation committed by its regmemtives or employees. If the legal person pays
the relevant pecuniary sanction, it is entitledaice action against the perpetrator of the viofatio
for the reimbursement of the sums paid.

Law no. 6 of 2010 introduces the liability of legarsons for administrative offences resulting
from the perpetration of the offences committederapted or failed in the Republic of San

Marino, on its behalf or for its benefits, by orfeite bodies or anyone performing representative,
management and administration functions.

Pursuant to article 2 of Law no. 6, administratiiadility applies to a specific list of offences:
articles 168 (trafficking and trade in slaves); Qig7(Exploitation of child prostitution) 177 ter
(Child pornography); 177 quarter (organisation oavels for the exploitation of child
prostitution), 199 (Receiving of stolen property®9bis (Money laundering); 207 (usury); 244
(llicit trafficking in narcotic drugs and psychopic substances); 271 (exploitation of
prostitution); 305 (Stock jobbing); 337bis (Assditias for the purpose of terrorism or subversion
of the constitutional order); 337ter (terroristdicing), 372 (bribery); 373 (Corruption), 374
(acceptance of advantages for an act already peeft); 374bis (instigation of corruption), 374
ter (embezzlement, extortion, corruption and irtan to corruption of officials from foreign
states or international public organisations); 46dunterfeit currency, stamps and negotiable
instruments); as well as offences referred to fitlar134 of Law no. 165 of 17 November 2005
(abusive exercise of an activity - i.e. reservetilvéig without the authorisation of the supervisory
authority or of Congress of State declaration) arictles 3bis, 3quater, 3 quinquies of law no. 22
of 24 February 2000 as set out by article 83 oflther no. 92 of 17 June 2008 (Trafficking in
migrants).

The Law does not apply to the State and non-ecanpuoiblic entities. Also, the legislation sets
forth a sort of liability “exemption” in favour dhe legal entities able to prove “to have adopted a
document outlining an organizational model, idgntifey risks of commission of offences in the
scope of activities of the legal person and managemmeasures aimed at preventing such risks”,
and registered that model in cases where the dfemas committed by those parties by
fraudulently circumventing the measures referredintothe organisational model. Delegated
Decree no. 96 of 27 May 2010 sets out the genenatiples and criteria for the organisational
model. The registration of the organisational mdaelentities is optional and no entities have
registered so far their organisational model.
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90.

91.

92.

93.

The parties that may commit offences from which tiability of the legal person derives
("fanyone performing representative, management admhinistration functions”), include all
parties, whether from inside or outside the entitiyh powers to commit acts aimed at binding the
company. With a view to identifying such persohg, televant rules laid down in commercial law
may be used for interpretation purposes. In thgam, the concept of administration relates to the
power of administering and controlling the mateniasources of the entity. The concept of
management refers to the power of managing andatlimy the staff of the entity and the
production processes (the exercise of the busiaetigity in the strict sense). The concept of
representation regards the formation, manifestabahird parties and reception of the will of the
entity in relation to transaction§hese commercial functions may be conferred, by, law
persons that are both employees of the entity atefreal persons. An agent, by virtue of his/her
capacity, has always the power of representingetitity, be it an employee or external person.
The authorities indicated that according to a chdated approach in the case-law (for instance,
with regard to bankruptcy and corporate offenctds),criminal judge who shall individuate the
liable parties, shall not identify them only amotimpse who have been formally vested with
powers of administration, management or representabut he/she can also include those
exercising “de facto” such powers on the legal pers

Liability is also excluded by the law if the offengvas committed exclusively in the interest of
third parties.

Article 3 of Law no. 6 further provides that thalility of legal persons envisaged under this Law
is regulated by the provisions of the criminal lamd that the jurisdiction and decisions regarding
the administrative offences of legal persons iggassl to the judge dealing with the crimes from
which the administrative offences derive, in comptie with the provisions of criminal procedure.
The liability of legal persons lapses 5 years dfterperpetration of the offence and as regards the
limitation period, the provisions of article 56 aftlowing of the CC shall be applied, that is the
limitation period applicable to the administrativelation is suspended for the entire period
required to end the criminal proceedings concertinggoffence from which the liability of the
legal person arises.

As regards the criminal liability of legal persoriee evaluation team however stand by the
previous findings of the third round, which had cloded that criminal liability of legal persons
for ML should be clearly provided by law. As regarthe administrative liability regime, it is
noted that it does not apply to a number of critnagféences, which are predicate offences for
ML, such as in particular fraud, illicit arms trKing, insider trading and market manipulation;
mmanufacturing and smuggling of goods to defraadstite tax office), extortion, participation in
an organized criminal group and racketeering.

Liability of legal persons should not preclude pbkes parallel criminal, civil or administrative
proceedings (c 2.4)

94.

Administrative liability of legal entities does npteclude the possibility of parallel criminal or
administrative proceedingdn all cases where administrative liability is ceoted with criminal
liability, the criminal and administrative procerds are parallel and according to the distribution
of the workload within the Court, they are condddbg the same judge.
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Sanctions for ML (c 2.5)

Natural persons

95. Sanctions for intentional ML pursuant to articleO9bh® have been increased as a result of the
amendments introduced by the Law no. 92/2008.

Table 7 : Sanctions for natural persons for ML

offeces

Sanctions provided under the third round
(Article 4 of Law no. 123/1993

Sanctioning regime after changes introduced by
Law no. 92/2008

Second degree imprisonment (fradnmonths
to 3 years)and a second degree fine ‘by th
day” (from 10 to 40 days “) and™3degree
disqualification (1 to 3 years) from publi
offices and political rights.

c years) from public offices and political rights.

Fourth-degree imprisonment (frod to 10
gyears), a second-degree daily fine (from 10 to
days ) and third-degree disqualification (1 tq

The penalties may bdecreasedby one degree
(i.e. imprisonment from 3 months to 1 year
and fine from 1 to 20 day$ based on the
amount of money or assets equivalent to th
and by the nature of the transactions carr
out.

pigisqualification from 9 months to 2 year$

The penalties may bdecreasedby one degres
(i.e. imprisonment from 2 to 6 years and first
degree daily fine from 1 to 20 days ang

coased on the amount of money or as
equivalent to them and by the nature of
transactions carried out.

The penalties may biacreasedby one degree

(i.e. imprisonment from 2 to 6 years and fine
from 20 to 60 day$ when the facts have bet
committed during the exercise of a commerc
professional activity subject to authorization
certification by the competent Publ
Authorities.

efrom 20 to 60 days and 2-5 years d
ialisqualification) when the facts have beg

(The penalties may bimcreased by one degreg
(i.e. imprisonment from 6 to 14 years and fing

arommitted during the exercise of a commerc
iprofessional activity subject to authorization
certification by the competent Public Authoritie

)

f
b
jal-

40

sets
the

or

S.

96. The available sanctions appear to be proportioaatiedissuasive, but would need to be applied
in a way that serves indeed as a deterrent. & letnoted that until July 2010, the ML offence
prescribed that the judge shall apply the corredimonpenalty for the predicate crime, if this is
less serious, though this provision has never bgglied in practice. An amendment introduced
by Article 34 of Decree Law no. 134 of 26 July 2(ids eliminated this provision, thus lesser

penalties are no longer possible, even whe

97.

n thdiqae offence sanction is lower.

San Marino courts have now successfully obtained/ictions for money laundering in 3 cases

against 4 persons. In terms of application of th&usory sanctions, the following sanctions were

applied in those cases:

Criminal proceedings no. 1175 dated 2007 and n®.d2ded 2008 (Judgement of 15

June 2010): 2 years and 6 months imprisonmentudisigation for a period of 2
years and 6 months, fine in days of 40 days fom@gregate of Euros 6000 with
confiscation of the money already seized and cdiovido pay 4 361 364.10 Euros as

confiscation equivalent and pay

ment of Court’s €0st

Criminal proceedings no. 333/2009 ( Judgment air@X010): 4 years and 6 months

imprisonment, payment of a fine in days for Eur@@&uros (corresponding to 30
days), disqualification from holding public officasd political rights for 2 years with
confiscation amounting to 154 500 Euros and 1 276d&responding to the interests

accrued.
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98. It has to be clarified that different sanctionsimegywere applied, due to the fact that in latteyeca
the new law which provides for higher penalties applied, while in the first cases the former
law was applied, given that the offence was conemlifirior to the amendments of the legislation.

99. Effectiveness of sanctions cannot be fully establis given that since the third evaluation round,
there have been convictions in only three casesigth it is to be noted that the fourth evaluation
was conducted only shortly after the third mutuadleation round, that is with a three years
interval (i.e. March 2007 — September 2010).

Legal persons

100. Law no. 6 of 21 January 2010 sets out the measamdssanctions for the administrative
liability of legal persons for ML offences. Precamary measures can be applied pending
criminal proceedings, such as the suspension ofickece or the appointment of a receiver to
carry on the activity (article 6) or in such cadés, judge may order the seizure of anything which
may be subject to confiscation under article 14Thef CC. The list of sanctions which can be
applied when the liability of the legal person isyen, includes:

- application of pecuniary administrative sanctidron Euros 3.000 to 500.000);

- disqualification (for a period from 3 months to oyear) which entails: exclusion from
grants, funding, contributions or State benefitgvocation of grants, funding,
contributions of State benefits already providewbility to contract with the Public
Administration;

- revocation of authorisations, licenses, or gramscerning the activity and the rights
deriving there from.

- the judge may apply where appropriate the provssimgarding confiscation (article 147
of the CC).

101. According to the view of the San Marino authoritifee pecuniary administrative sanction
of € 500,000 is adequate given that it may be agpbgether with disqualification, withdrawal of
authorizations and confiscation of the assets vedeby the entity after the perpetration of the
crime, or their equivalent value. Also San Marintharities consider that due regard should be
given to the fact that commercial companies arelired by law to have a capital of € 77,000
(joint-stock-companies) and of € 25,500 euro (leditiability companies).

102. They also mentioned in this context that the peamyrsanction is not intended to impact on
the benefits, as this would be dealt with throughfiscation. The confiscation of the proceeds of
crime (or of their equivalent value) as set oufiiticle 11 of Law no. 6 of 21 January 2010, on
the basis of Art. 147 of the Criminal Code, is anpalsory and independent measure applied
independently from the other measures applyindpéoentity. Even when the advantage achieved
exceeded € 500,000, confiscation would be appbeti¢ entire advantage achieved, whereas the
pecuniary sanction applies to the pre-existingtassiethe entity.

103. However, the above-mentioned maximum thresholdhefgecuniary administrative sanction
may not appear to be proportionate and dissuasia# circumstances.

104. Though the authorities indicated having taken actio several cases against a nhumber of
legal entities (i.e. revocation of licences of camigs for doing business against the prestige and
interest of the Republic of San Marino, compulsamgding up of financial/fiduciary companies,
measures of extraordinary administration, civilesasetc), there have been no instances where
application of this law was initiated or of legaltiéies held criminally liable for ML in applicatio
of Law no. 6/2010.
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Recommendation 32 (money laundering investigatiamgecution data)

105. The keeping of statistics has improved and nowatlidnorities keep a variety of statistics,
which include information on the number of inveatigns, number of accused persons, number
of convicted persons, with breakdown per relevdfenges and information of the amount of
seizures and confiscations etc. These are kepthbySingle Court. The data received was
summarised in the table below:

Table 8 : Statistics on investigations, prosecuti@and convictions for ML

Notitia criminis ML investigations Prosecutions ML Convictions
reported to the Court initiated by the
by authorities investigating judge
Number of cases
(persons) Number of cases
(persons)

2005 1(2) 1(2) 3 1 judgment (3
convicted natural
persons)1)

2006 3(5) 4 (10) 0 1 judgement (@
convicted natural
persons)?2)

2007 3 (11) 4 (21) 0 0

2008 9 (18) 13 (22) 0 0

2009 8 (14) 10 (18) 2 0

October 8 (19) 9 (22) 6 2 (each case |1

2010 natural persor
convicted)

Notes:

(1) First case: First degree in year 2005 resulting matural persons convicted.
(2) Appeal of First case in year 2008 resulting ire2spns convicted.

Effectiveness and efficiency

106. Since the previous evaluation round, San Marinortsobave now successfully obtained
convictions for money laundering in 3 cases agadnpersons (Appellate Court judgment of 9
May 2008, which upheld the conviction rendered lhy Law Commissioner on 29 November
2005 against 2 persons in 1 criminal case; anda2aoavictions rendered on 8 and 15 June 2010
by the first instance judge against 2 personsdases).

107. The first conviction involved three persons. A perdnvestigated for fraud, holder of a
current account, had delegated his father to witlhdsome of the money deposited in the same
account. The money was withdrawn in cash and deld/é a third party which hid it in a safe-
deposit box owned by another person. All three ggezsnvolved -the person withdrawing the
money from the account, the one hiding it in thiegkeposit box and the owner of the box who
made it available - were convicted. The second iction involved the accountant of a company
who had laundered the proceeds of crimes commiyeitie managers of a bank to the detriment
of the bank itself (by investing such proceeds ares and transferring them to different
accounts). With a view to hiding the illicit origiof the money, the provision of consultancy and
client acquisition services was simulated, whike services were never provided. The directors of
the bank were convicted of the predicate offencthénframework of separate proceedings, while
the accountant was convicted for money launderirte third conviction involved a case of
money laundering committed by transferring andemihg a bearer security from the perpetrator
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of a fraud to an unconnected person. The legal mhipeof funds deposited with a bank was also
transferred in this way.

108. The authorities also indicated that 2 other comwis were also achieved for the offence
referred to in Article 199 CC (Receiving of stolgmoperty), with sanctions involving
imprisonment sentences of 2 years, 2-year didipalon and a fine of € 400, for receiving and
hiding abroad the proceeds (jewels and money)tloét committed in San Marino.

109. While welcoming these results, the evaluation teansiders that further efforts are necessary
to enhance the effectiveness of the on-going iny&sbns and prosecutions, and as such the
effectiveness of implementation of the ML offen¥éhen considering the figures available, the
number of judgments in comparison with the numloéigvestigations (2 in 2005, 10 in 2006, 21
in 2007, 22 in 2008, 18 in 2009 and 22 from 01.01@to 20.06.2010), one notes a rather
important disproportion. Also, considering theistats provided by the authorities concerning the
cases forwarded by the FIA to the judicial authesitand statistics on the activities enforced by
the police, the outcome (i.e. number of invest@atj prosecutions and convictions for serious
offenses that generate proceeds) is higher in cosgmawith the number of investigations and
convictions for ML.

110. These figures must be seen also in terms of theeyntaundering (ML) risks to which San
Marino is exposed to, considering on one hand ike ef the country and its low crime
environment and on the other hand its vulnerabditiging from the laundering of proceeds of
crimes committed abroad (mostly in Italy) and toeam that the authorities are taking to address
this vulnerability. Statistics provided by the awfilies on mutual legal assistance (MLA) related
to ML, indicate that proceeds that could have Haandered in San Marino seem to be generated
from serious predicate offences, such as drugitkafiy, mafia-type criminal organizations,
illegal banking activities, fraudulent bankruptdyaud and tax evasion. The above-mentioned
raises indeed concerns on whether internal proceaeglsthoroughly investigated by the law
enforcement authorities in terms of money laundgrifough it is positively noted that the
number of ML investigations initiated by the invgating judge have increased substantially
since 2008. The 4 ML convictions achieved in Samiiawere all for the laundering of proceeds
derived from foreign predicates. They have enahtedstablish a useful case law claryfing
important aspects of the application of the ML oéfe.

111. The money laundering offence still does not cowelf-laundering, which could have a
negative effect on the execution of mutual legalsdance requests and granting of extradition, in
the context of the application of the dual crimityarequirement. During meetings with the
judiciary, it was confirmed that several casesskdf laundering had been dismissed.

112. Elements contributing to the small number of ingiehts and convictions appear to be related
to the practical difficulties in establishing aKiwith the predicate offence, especially when those
offences are committed abroad, and the length ok tto receive responses from foreign
authorities. Therefore, the magistrates shoulgesto develop their own case law to establish ML
as a standalone offence which can be prosecutegpendiently from prosecutions relating to the
predicate offence. Also, there continues to beearcheed for further specialised training of law
enforcement authorities and the court magistrates.

2.1.2 Recommendations and comments

Recommendation 1

113. The authorities are recommended :
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114. To extend the list of offences in the categorieseaforism and piracy as predicate offenses
for money laundering;

115. To revisit the ML offence or enact a provision irder to cover the laundering of proceeds
from one’s own criminal activity. This could alse been as having an additional deterrent effect
and would certainly assist the work of the law ecéonent agencies.

116. To examine the underlying reasons for the disptimorbetween the number of ML
prosecutions and convictions and take measures ppso@iate to enhance the effective
application of the ML offence and sanctions.

117. To consider amending the legislation in order imoralise negligent money laundering. As
raised previously under the earlier evaluation dsunn some jurisdictions a clearer subjective
mental element of suspicion that property is prdsdith appropriately lesser sentences than for
an offence based on direct intention) has beeruused, if this would not be contrary to any
fundamental legal principles in San Marino, it @bbk considered.

118. To ensure that judicial authorities take part oregular basis in specialised training on ML
and predicate offences, so as to enhance theis skitl expertise and assist them to develop case
law on autonomous money laundering and the aspseted to the gathering of evidence in such
cases;

Recommendation 2

119. The authorities are recommended to, as alreadyiomeat under the third evaluation round,
and given the absence of fundamental principlefoaiestic law, to amend the existing legislation
in order to extend criminal liability to legal perss, including for ML;

120. The maximum threshold barrier should be reconstlenerespect to the administrative
liability for money laundering and as appropriateg list of offences to which administrative
liability applies should be extended.

121. Law enforcement and judicial authorities shoulderee adequate training on the application
of sanctions for ML to natural and legal personsetsout under the newly adopted legislation.

Recommendation 32

122. This recommendation is fully observed.

213 Compliance with Recommendations 1 and 2
Rating Summary of factors underlying rating
R.1 LC * The categories of offences of terrorism, includiige financing of
terrorism and piracy are not fully covered as adigage offence ta
ML

e  Self laundering is not criminalised in the casecohduct unde
Article 199bis, though it is not demonstrated tithere are
fundamental principles of domestic law preventinguchs
criminalisation ;

»  Effectiveness issues: effectiveness of implemesriainf the ML
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offence cannot be demonstrated considering thel smathber of

convictions achieved to date; disconnect between rthmber of

investigations and prosecutions as well as low remolb convictions
and indictments for ML compared to the number oimoral
investigations and convictions for serious offensleat generate

proceeds .

R.2 LC » Corporate criminal liability is not extended to &@ersons;

» Effectiveness of sanctions for ML applied in regpgmatural person
cannot be fully established, while legislation aovg the
administrative liability of legal persons for ML warecently
introduced and never applied in practice.

|92}

2.2 Criminalisation of Terrorist Financing (SR.II)

2.2.1 Description and analysis

Special Recommendation Il (rated PC in th& Bound report)

Legal framework

123. San Marino had received a Partially Compliant gatimder the third evaluation round, as
the FT incrimination was not in line with the reguments of the United Nations International
Convention for the Suppression of the Financing@&forism and SR |l. Specifically, the report
noted inter alia that the article 337bis of then@nial Code did not cover the financing of
terrorist acts by individual terrorists, that ndittarrorist acts as defined in the 9 treatielilsin
the annex to the convention were covered, thatg mot clear whether the collection of funds or
transfer or concealment of assets were include@reTkwere also concerns that only natural
persons were subject to criminal liability for tteerorist financing offence and that there were no
adequate sanctions for FT set out in legislation.

124. San Marino introduced the following changes tddtgslation:

- Law no. 92/2008 amended the Criminal Code, introudyérticle 337ter — Financing of
Terrorism and defined the terms “ terrorism”, “regist act” and terrorist” (article 1 (p),
(@), 0));

- The Law no. 6 of 21 January 2010 sets out the mmessand sanctions for the
administrative liability of legal persons for offeas under article337 bis(Associations
for the purpose of terrorism or subversion of tlenatitutional order) an®37 ter
(terrorist financing) of the Criminal Code.

Criminalisation of financing of terrorism (c.ll.1)

125. The changes introduced by Law no. 92/2008, whickrated the CC, are highlighted in
italics below:

“Article 337 bis
Associations for the purpose of terrorism or subvesion of the constitutional order

(1) Anyone promoting, establishing, organisiong directingerfirancingassociations that aim at
perpetrating violent acts for the purpose of tésraror subversion of the constitutional order
against public or private institutions or bodiethei of the Republic of San Marino or of a foreign
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State or international, shall be punished by tepfnsixth-degree imprisonment and fourth-degree
disqualification from public offices and politicaghts.

(2) Anyone participating in such associations sl punished by terms of fourth-degree
imprisonment and third-degree disqualification frpuablic offices and political rights.

(3) Except for cases of participation and suppary,one providing participants in the associations
referred to in the preceding paragraphs with assigt or aid in any form shall be punished by
terms of second degree imprisonment and seconeeetisqualification from public offices and
political rights.

(4) The person committing the fact referred to @amagraph 3 above in favour of a close relative
shall not be punishable.”

“Article 337 ter
Financing of terrorism

Whoever, by any means and also through a thirdypartceives, collects,

detains, gives up, transfers or conceals fundsoeed to be used, in full or in
part, in order to carry out one or more terroristta or to provide economic
support to terrorist individuals or terrorist grospor provides them with

financial service or other connected services shalpunished with sixth-degree
imprisonment and fourth-degree disqualification nfropublic offices and

political rights. ».

126. Special Recommendation Il requires that the testdihancing offence extends to any
person who provides or collects funds by any meginsctly or indirectly, with the intention that
they are used (1) for terrorist acts as definedeurtie TF Convention, (2) by a terrorist
organisation or (3) by an individual terrorist.

Financing of terrorist acts as defined in the Thmtion

127. Pursuant to Article 2 of the TF Convention, cowgriare required to criminalize the
financing of “terrorist acts,” whereby the termlumbes

(1) conduct covered by the offenses set forth enrtime conventions and protocols listed in the
Annex to the TF Convention and

(2) any other act intended to cause death or setodily injury to a civilian, or to any other
person not taking an active part in hostilitiesaigituation of armed conflict, when the purpose
of such act, by its nature or context, is to intlate a population, or to compel a Government or
an international organization to do or to absteamf doing any act.

128. Article 337 terrefers generally to terrorist acts, which havenbaefined under article 1 of
Law no. 92/2008 as “any conduct contrary to thesttutional order, the rules of international
law and statutes of international organisation®eal at seriously injuring people or things, so as
to compel the institutions of the Republic of SamarMo, of a foreign State or International
Organisation, to carry out or to refrain from camgyout any act, or to intimidate the population
or part of it, or to destabilize or destroy the ifocdl, constitutional, economic or social
institutions of the Republic of San Marino, of adign State or International Organisation”.
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129. When considering the definition above as well &sdtiences set out in the Criminal Code,
the Sammarinese legislation does not appear tor avarge majority of acts that should be
encompassed within the definition of a ‘terrorist’dor the purposes of SRl

Financing of terrorist organisations as reflecte&R |l

130. Article 337 ter punishes whoever receives, colledigails, gives, transfers or conceals
funds intended to provide economic support to @it group or to provide them with financial
services or other connected services. The provisiatear in prohibiting both the collection and
the provision of financial support or other fornfissapport.

131. Law 92/2008, in its article 1, defines a terrooggjanisation by reference to any group set
up in the form of an association. This provisiorurgerstood by the magistrates as covering
groups of 2 persons through application of articBCC (accomplices) and of three persons
through article 287 CC (association to commit offes).

132. Deficiencies identified with respect to the crimisation of “terrorist acts” impact on the
definition of a terrorist organisation, as far tis icorrelated with the definition of a terrorésit.

Financing of individual terrorists as reflected3R.lI

133. Article 337 ter punishes whoever, by any meansalad through a third-party, receives,
collects, detains, gives up, transfers or concaids intended to be used, in full or in part, in
order to provide economic support to terrorist wlials or provides them with financial service
or other connected services.

134. Law 92/2008, in its article 1, defines a terrorest “any individual perpetrating or
attempting to perpetrate an act as defined under le of this article, that is by reference to the
definition of terrorism or terrorist act as definedthe law. Thus, the deficiencies identified with
respect to the criminalisation of “ terrorist acisipact on the definition of a terrorist, as fartas
is correlated with the definition of a terrorist.ac

Attempt and ancillary offenses under article 2(@)-of the FT Convention

135. Article 2 paras. 4-5 of the FT Convention requithat States criminalise attempts to
commit the FT conduct, and for both completed derapted conduct, participation as an
accomplice, the organisation or direction to ottiersommit an offence, and contribution to the
attempt or completed conduct through associatiaonspiracy.

10 stealing, seizing or exercising control of airt(@bvered only as a piracy); Deliberate destructo damage of property,
which can cause endanger @ffety in flights; Untrue report or false denunaati when the person knows be false,
thereby endangering the safety of an aircraftight| Performing an act of violence against a perso board an aircraft
in flight, murder, kidnapping upon the person duelity of an international protected person; A viblattack upon the
official premises, the private accommodation or tieans of transport of an internationally protegvedson likely to
endanger his person or liberty; Unlawful receippsgession, use, transfer, alteration, disposalisgedsal of nuclear
material and causes death or serious injury topgngon or substantial damage to property; A thefobbery of nuclear
material; An embezzlement or fraudulent obtainifighoclear material; Using threat or force by demdmd nuclear
material; A threat to use nuclear material to cadesth or serious injury to any person or propdegnage; Seizing or
exercising control over a ship by force or thréastroying a ship or causing damage to a ship dastoargo which is
likely to endanger the safe navigation of that shiptrue report or false denunciation, when thesper knows to be false,
thereby endangering the safe navigation of a $h@iperate murder or injuring any person in thesfihreatens, with or
without a condition and which endangers the safégasion of the ship in question; Seizing or exsirgy control over a
fixed platform by force or threat; Performing art at violence against a person on board a fixedfqia if that act is
likely to endanger its safety; Destroying a fixddtform or causing damage to it which is likelyeodanger its safety etc
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136. The general provisions of the CC at articles ath (attempt), article 27 (failed conduct),
article 73 (accomplices) apply in this context. idlg 75 of CC sets out different kinds of
accountability according to the type of contribatiwhich each participant has brought in the
preparation, or execution of the crime. Furthermereoever organises or directs other persons
in order to commit the offence of FT or an acterfdrism is punishable as aiding and abetting
the crime, and if the aim of the association isctanmit several offences, as an associate
offender.

Predicate offence for money laundering (c.11.2)

137. Terrorism financing is now a separate statutoryerafe in the CC and qualifies as a
predicate offense for ML. However, considering th@ps above, it does not constitute a
complete predicate offence to ML.

Jurisdiction for Terrorist financing offence (c3).

138. Under Art. 6 (1) of the CC, anyone committing te&hies covered in Articles 337 bis and
ter outside the territory of San Marino is “subjerthe provisions of this Code”.

The mental element of the FT (applying c.2.2 i R.2

139. The discussion of the mental element set forth. d&plies in relation to the FT offence as
well. Likewise, also terrorist financing is a wilfoffence, where the criminal intent may be
inferred from factual circumstances.

Liability of legal persons (applying c.2.3 & c.AMR.2)

140. Legal persons are also liable for engaging in F§.nated under the discussion under R.2,
pursuant to article 2 of Law no. 6/2010, admintstsaliability applies also offences set out under
articles 337bis (Associations for the purpose obtesm or subversion of the constitutional order)
and 337ter (terrorist financing) of the CC. Commsemiade in the previous section in respect of
corporate criminal liability are also applicabletlis context.

Sanctions for FT (applying ¢.2.5 in R.2)

141. The sanctions for violations of article 337 terlimte sixth-degree imprisonment (i.e. 10 to 20
years) and fourth-degree disqualification (2-5 ggdérom public offices and political rights. The
same applies for violations of article 337 bis gaaph 1, while participation in associations for
the purpose of terrorism or subversion of the dtnginal order is punishable by less severe
sanctions, that is by fourth-degree imprisonmemonff 4 to 10 years) and third-degree
disqualification (from 1 to 3 years) from publicfioes and political rights. Comments made
previously in respect of the dissuasiveness of adtnative sanctions for legal entities are also
applicable in this context.

142. As there has never been a conviction for FT, nctéams have ever been imposed. The
sanctions for natural persons are proportionatehand the potential to be dissuasive. It could not
be determined that the amount and sanctions faf fEgsons are dissuasive.

Recommendation 32 (statistics applying ¢.32.2)

143. The FT offense has never been tested in practibereThave been no investigations nor
prosecutions for FT, nor was there any STR filedctvlivould relate potentially to FT.
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Effectiveness and efficiency

144. The changes made to the legal framework as outifiede would enable the authorities to
prosecute terrorism financing activities in certaituations envisaged by the international
standards. Given that the FT offense has never tes¢ed in practice, it is not possible to assess
their effectiveness. The authorities however in@idaheir vigilance and readiness to undertake
investigations and prosecutions in FT matterséhstases would be identified.

2.2.2 Recommendations and comments

Special Recommendation I

145. The authorities should enact amendments to thei@ainTode to ensure that the FT offence

covers the financing of all acts that are withia tefinition of a ‘terrorist act” for the purposefs
SRL.II

146. The existing legislation should be amended in ortdeextend criminal liability to legal
persons for FT, as already mentioned under thd thinluation round, and given the absence of
fundamental principles of domestic law.

147. San Marino should ensure that adequate trainingrosided to relevant authorities, in
particular law enforcement and judicial authoritiesm the application of the newly adopted
legislation in respect of the FT offence and régesdopted measures extending administrative
liability of legal persons for FT.

Recommendation 32 (statistics applying ¢.32.2)

[not applicable]

2.2.3 Compliance with Special Recommendation Il

Rating Summary of factors underlying rating

*  FT criminalisation does not comply with the stamtliarthat:

- the legislation does not criminalise a large m&ooif acts,
as set out under the treaties that are annexethetd~T
Convention and this impacts also on the definitiofisa
terrorist and of a terrorist organisation

- the FT offence does not constitute a complete patel
offence to ML.

*  Criminal liability has not been extended to legatgons.
«  Effectiveness cannot be tested in the absence ahvdstigations
and prosecutions.

SR PC
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2.3 Confiscation, Freezing and Seizing of Proceeds ofi@e (R.3)

2.3.1 Description and analysis

Recommendation 3 (rated PC in th& 8ound report)
Legal framework

148. San Marino had received a Partially Compliant gatimder the third evaluation round, on
the consideration that several shortcomings wenedndn respect of the legal framework
covering provisional measures and confiscationasa given the concerns that there could be a
lack of financial investigations into proceeds anldck of effectiveness generally.

149. Following the evaluation, San Marino introduced filleowing changes to its legislation:

- Law no. 73/2009 and Decree 181/2010 amended aftéideparagraph 3 of the Criminal
Code extending value based confiscation to the msesibus offences constituting
predicate offences to ML

- Law no. 118 of 28 June 2010 (article 34) enabledpply value based confiscation to
smuggling of migrants, trafficking in persons amdnenercial offences

- The powers of competent authorities to identify tnade property were reviewed — Law
no. 92/2008 sets out revised provisions regardimegpowers of the FIU to order the
block of assets, funds or other economic resources

- Law no. 92/2008 also introduces specific provisitmgoid actions, such as contracts

- Law no. 6 of 21 January 2010 introduces speciftvigions on seizure and confiscation
in respect of legal persons;

- The authorities have initiated keeping statistics seizures, blocking measures and
confiscation

Confiscation of property related to ML, FT or otheredicate offences including property of
corresponding value (c.3.1) & confiscation of pragederived from proceeds of crime (property in
third party hands) (c.3.1.1)

150. As noted in the previous evaluation report, Saniiauses its CC provisions to address
confiscation of ML and FT in criminal proceeding3onfiscation in general is provided for in
article 147 of the Criminal Code, as amended higlarb of the Law no. 28/2004, article 1 of Law
no. 73/2009, article 32 of Decree Law no. 134/2@h@ article 42 of Decree 181/2010. Article
147 as amended reads:

Article 147. Confiscation

1. An offence shall entail confiscation of the rstentalities, owned by the
culprit, that served or were destined to commit ¢fffence, and of the things
being the price, product or profit thereof.

2. Regardless of conviction, confiscation shalbagply to the illegal making,
use, carrying, holding, sale of or trade in propesven not owned by the
offender.

3. In case of conviction, the confiscation of thettumentalities that served or
were destined to commit the offences referred tAricles 167, 168, 168 bis,
169, 177 bis, 177 ter, 194, 195, 195 bis, 195 18®6, 199, 19%bis, 204
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paragraph 3 number 1, 204 bis, 207, 212, BB85337 bis, 337ter, 371, 372,
373, 374, 374ter paragraph 1, 388, 389, the offences for the parpafs
terrorism or subversion of the constitutional orded the offence referred to in
Article 1 of Law no. 139 of 26 November 1997, adlvas of the things being
the price, product or profit thereof shall alwayg Imandatory. Where
confiscation is not possible, the judge shall ingpas obligation to pay a sum of
money corresponding to the value of the instruniies and things referred
above.

4. When the instrumentalities that served or westided to commit the offence

or the things being the price, product or profértof have been intermingled, in
whole or in part, with property acquired from légiate sources, the judge shall
order the confiscation of the intermingled proceeqgsto the assessed value of
the instrumentalities that served or were destinatbmmit the offence or of the

things being the price, product or profit thereof.

5. In the cases specified in paragraph 3, the jusigell also order the
confiscation of money, property and other benefftsvhich the offender is not
able to demonstrate the lawful origin.

6. Where confiscation is not possible, the judgadlsimpose an obligation to pay
a sum of money corresponding to the value of terumentalities and things to
be confiscated.

7. Confiscated instrumentalities and things, or egj@nt sums, shall be
allocated to the inland revenue or, where apprograestroyed.

151. Confiscation is a consequence of conviction for @ffence (article 147(1)) and operates on
the instrumentalities that served or were destiredommit the offence which belong to the
offender. It also operates on things which represlem price, the product or the profit of the
offence, only when owned by the offender. RegasdtE#fsa previous conviction, confiscation is
mandatory whereby the offence consists of theitillinianufacture, use, carriage, possession
transfer or trade in property, even if the objeanstrumentality belongs to a third party.

152. In case of conviction, the confiscation of the iastentalities that served or were destined to
commit a list of specific offenc&sas well as the things being the price, produgirofit thereof
shall always be mandatory. In relation to the saffences, it is mandatory to confiscate money,
property and other benefits for which the offendenot able to demonstrate the lawful origin.

Harticle 167 (enslavement, article 168 (traffickimghuman beings), article 168 bis (incitement togpitution),
article 169 (kidnapping), article 177 bis (expltida of child prostitution) , article 177 ter (cthipornography),
article 194 (theft), article 195 (robbery), artid®5bis (acts of piracy on ships and aircraftsjicler 195 ter
(taking possession of a ship or an aircraft), Erti96 (extortion), article 199 (receiving of stolproperty),
article 199 bis (ML), 204 para 3 (fraud to the deént of the State), article 204 bis (misuse oflitreards or
similar devices), article 207 (usury), article 2f2udulent bankruptcy), article 305bis (insideading), article
337 bis (associations for the purpose of terror@msubversion of the constitutional order), arti@g7 ter
(financing of terrorism), article 371 (embezzleményt public official), article 372 (extortion), acte 373 (
bribery), article 374 para 1 (accepting an undueaathge for an act already performed), 374 ter fdara
(embezzlement, extortion, corruption and instigatio corruption of officials from foreign countriesnd
international public organisations), article 1 bétlLaw 139/1997 (offences related to narcotic dradfoholic
beverages, harmful or dangerous substances, psgplwsubstances), article 34 of law no. 118 oeJ28& 2010
(smuggling of migrants, trafficking in persons aoommercial offences, falsification of travel ancendity
documents of migration).
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Where confiscation is not possible, the judge sinafiose an obligation to pay a sum of money
equal to the value of instrumentalities and thireferred to above. Article 1 subsection 2 of Law
no. 92/2008 explicitly indicates that this can refie any assets that “come directly or indirectly
from the criminal activity or from participation the said activity”.

153. ltis to be noted that not all offences which arx@uded in the FATF designated categories of
offences and which should constitute predicatenoc#e to ML and FT are covered in the list
above (i.e. certain offences in the category ofuakxexploitation, illicit arms trafficking,
counterfeiting of currency, counterfeiting and piraf products, fraud, forgery).

154. The absence of corporate criminal liability doe$ appear to cause problems in terms of
confiscation of assets held by legal persons. Adaied previously, Law no. 6 of 21 January
2010 sets out the measures and sanctions for thaistrative liability of legal persons for ML
offences. It also provides that in respect of lggaisons, the judge may order the seizure of
anything which may be subject to confiscation unaeicle 147 of the CC and apply, where
appropriate, the provisions regarding confiscaaticle 147 of the CC).

Provisional measures to prevent any dealing, transf disposal of property subject to confiscation
(c.3.2)

155. As mentioned in the third MER, seizure of assetsrgo confiscation can be ordered at any
moment during the investigative process (see agi¢B and 58 of the CPC, which have not been
modified) mainly in 2 cases:

a) preventive seizure: when such assets are pyopgsfect to confiscation
b) probatory seizure: when such items are nece$saeyidentiary purposes

156. Moreover, under the AML/CFT Law (article 6), FIArcarder the blocking of assets, funds or
other economic resources whenever there are rdasogrmunds to believe that these are derived
from ML or TF or may be used to commit such offenceuch measures are notified within 48
hours to the judicial authority, which shall confithe blocking measure within the following 96
hours, if the requirements are met. Whenever tisetasare registered movable or immovable
ones, the Agency shall order the registration @f fiteezing at the State Office in charge of
keeping public registries. The blocking measurelaat up to 15 days, and the term is extendable
up to 45 days, upon motivated request by the agewbyre investigations are particularly
complex or where co-operation of foreign FIUs isaed.

Initial application of provisional measures ex-padr without prior notice (c.3.3)

157. As regards preventive measures applied under ti@, @ authorities have indicated that
these are issued on an ex parte basis and withawut mpotice. There is no CPC provision
addressing this issue explicitly,, this being teaal accepted practice. Notification of the measure
is given at a subsequent stage.

158. As regards the blocking by the FIA, article 6 pa®s that the measure shall be communicated
to the entity or person who holds the assets, fumdsconomic resources, and in the case of the
interested party, it shall also communicate the suea except where the communication may
prejudice the outcome of the investigation.

Adequate powers to identify and trace property thair may become subject to confiscation (c.3.4)

159. As mentioned in the third MER, the law enforcemanthorities appear to have adequate
powers under the PCP to identify and trace progbgyis or may become subject to confiscation.
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The judge may authorise the police to carry outuoaver operations, intervene in intermediation
activities, simulate the purchase of goods, mdteead objects liable to generate proceeds, and
take part in any initiative. As a result of investiions, police can seize property, the validatibn
seizure by the judge may be delayed as long amthestigation is underway in order not to
impair the acquisition of further evidence. As mefgathe FIU’'s powers in this context, these were
reviewed and blocking measures are no longer ldntie assets, funds or other economic
resources held by the financial and banking sector.

Protection of bona fide third parties (c.3.5)

160. Property owned by bona fide third parties cannatdofiscated. In such case, where there is a
money laundering conviction, article 147(6) promglifor value based confiscation is applied to
the convicted person with an obligation to pay amant of money equal to the value of the
property which could not be confiscated. Equivalelue confiscation has already been applied
in practice in relation to a conviction for ML wigethe criminal proceeds were returned to the
victim of the predicate offence (Law Commissiorizecision of 15 June 2016)

Power to void actions (c.3.6)
161. Previously, there were no provisions covering taguirement.

162. Law N0.92/2008, Article 75, sets out that “any duffilled in any capacity, evidencing title
to assets, funds or economic resources that catestiirectly or indirectly the price, product or
profits from an offence is null and void, if therpen who has received them knows or should
have known that they derived from an offence”. Adiagly, “I Sindaci di Governo” (authorities
dealing with acts and deeds involving the Stat&)l ue the transferor, the transferee and any
successors in title, who shall be jointly sententedransfer the property, funds or economic
resources to the State, or, if this is not possitdgay an equivalent amount. The assignee and
any subsequent assignees have the onus of prdwirggood faith. Protection of bona fide third
parties is also ensured in this procedure. Thigipian was not yet applied in practice.

Additional elements (c.3.7)

163. The judge can order the confiscation, includingiesjent, of the assets of the corporate body
in relation to the misdemeanours carried out, gitedhor failed in the Republic of San Marino,
on its behalf or to its advantage, by one of itgliee or by whosoever has representation,
management or administration functions (art. 1lla no. 6 dated 21 January 2010).

164. The case law had established that all sums fortwaidefendant could not demonstrate the
lawful origin could be confiscated. The judge regal such assets as illicit on the basis of factual
circumstances, such as any suspicious or unusuahenaby which the defendant had taken
possession of such assets. Decree Law no. 134 &6I2&010 (ratifying Decree Law no. 126 of
15 July 2010 has amended paragraph 3 of articleexf8citly providing that the judge shall also
order the confiscation of money, property and oterefits for which the offender is not able to
demonstrate the lawful origin.

12 This was confirmed by the Judge of Appeal in ajjudnt rendered after the on-site visit.
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Recommendation 32 (statistics)

165. The authorities keep statistics on the number izuse and confiscation orders and value, as
well as with respective breakdowns per offencesyaaids. The Statistics Office of San Marino
has drawn up a programme to process the data drigrthe Cancelleria Penale, within which a
person is responsible for the collection of stasstThe database containing all the data entered i
retained at the Statistics Office. The statistios published after the end of the year when the
report on Justice matters is approved. FIA keepisits as well on the number of blocking
orders and values involvedlhe keeping of statistics has improved comparet thié previous
situation. A summary of statistics is provided belo

Table 9: Property seized and confiscated in ML case

Money laundering cases 2007 2008 2009 June 2010
ML investigation cases 4 13 10 9
Seizure orders (national 1 2 2 4
proceedings)

Property 1,919,757.9] 685,441.20 1,009,081)04,849,581.06
Seized (value in EUR)

Confiscation (value in EUR) - 1,892,700.0Q - 4,517,140.31

(*) In one of the 2007 money laundering proceesjram amount equal to 4,997,124.37 euro was setiéslsum of money
was totally returned to the victim of the predicaféence. Subsequently, a proceeding was commesagaitst the persons
suspected of the predicate offence instead offfieaae of money laundering.

(**) In a 2010 proceeding concluded with a judgeineh conviction, the judge has ordered the confiscaof a sum
equivalent to that already seized (and alreadymetlto the victim of the predicate offence), besithe sums transferred by
the person committing the crime of money launderihg seizure of which was not materially possible.

166. As regards property frozen, seized and confiscatedriminal cases related to predicate
offences, the authorities also provided statistitseizures and confiscation measures applied for
selected predicate offences (receiving stolen gothe:ft/misappropriation, counterfeiting, fraud,
drug trafficking). Those statistics show on averag®mnstant increase of the value of seizures and
confiscations in the years 2008-2010 and that tinagities are making use of the legal
framework quite efficiently. It was also indicatétht in the proceedings relating to drugs, the
seizure and confiscation of narcotic drugs are wwardered. Similarly, statistics were also
received regarding seizures carried out based dwahilegal assistance requests, those cases
concerning bankruptcy, misappropriation and ustiignces.

167. FIA made use of its blocking power under articlef@he AML/CFT Law in one instance in
2009, the value of the amount blocked being of 78521 Eurcs.

168. There have been no blocking measures, seizurerdiscation of FT assets, as no FT cases
have been investigated or prosecuted.

Effectiveness and efficiency
169. The legal framework for the confiscation regimeaagended in the past three years, provides

for a wide range of confiscation, seizure, and i@iomal measures with regard to property
laundered, proceeds from, and instrumentalitied useML or predicate offences.

170. As indicated above, a number of offences fallingamthe FATF categories of offences are
excluded from the list under article 147 CC. Alg® limitations related to the criminalisation of

13 FIA indicated that after the visit, they have tal&eblocking measures involving assets of 2.5 amillEuros and postponed
one transaction of 100.000 Euros.
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certain offences as predicate offences for ML,@eschunder the analysis of compliance with R.1,
and to the FT criminal offence, as identified untlex analysis related to SR. Il, would have a
cascading effect on the authorities’ ability tozeeand confiscate.

171. As regards the application of provisional measued confiscation, the statistics received
from the Court show that the system has startg@dduce concrete results as far as seizures and
confiscation in ML cases are concerned, both in thatext of requests stemming from
proceedings at national level or international lexgsistance requests. There appeared also to be
a clear commitment of the authorities to make disk of the seizure provisions also in connection
with other major proceeds generating offences, aodording to the data received, those
concerned primarily cases of fraud and theft.

172. However, from discussions held during the visit] ahen comparing the total figures of ML
investigations and the number of seizure ordems,dbncerns raised previously in respect of
initiating financial investigations into the procieaspects of cases seem to remain valid, which
would also allow to initiate the application of oprsional measures. This has also to be seen in
context with previous comments regarding the nesdaw enforcement authorities to develop
their own expertise and skills in conducting in-hefinancial investigations instead of relying on
those of the FIA, so that the law enforcement aitibe make full use of the powers under
criminal legislation in pursuing criminal assetsproceeds generating crime under investigation
and prosecution.

173. The evaluation team had also the opportunity toudis with the FIA the circumstances when
use was made for the first time of its blocking powit was mentioned that in that specific case;
preliminary consultations of the judicial authoriby the FIA were made before applying its
blocking power. The evaluation team was of the igpirthat such a practice could affect the
independent decision-making function of the FIA tlee context of this procedure, which
otherwise required a post confirmation of the aggtlon of those measures by the judicial
authority. The powers of the FIA would enable iatd rapidly and block assets and property on a
temporary basis, which can subsequently be confirtne the judge, if those were effectively
used.

2.3.2 Recommendations and comments

174. The authorities should amend the legal framewonietoedy the deficiencies raised under R.1
and SR 1l and ensure that, in respect of thosewmadinstrumentalities used and to be used and
proceeds can be seized and confiscated; and arherlddislation as appropriate to ensure that
confiscation measures can be applied to all presliaffences.

175. Efforts should be increased to put in place comgmeive training programme for the
judiciary and the law enforcement officials to het increase their skills and expertise in
identifying and tracing, in both domestic and fgrecases proceeds and consequently in applying
the provisions regarding provisional measures amfiscation.

176. The consequences of the practice of relying orFtAefor conducting financial investigations
should be examined, in the light of the staff anddetary resources that this assistance involves,
so that law enforcement authorities make full ustheir powers under the criminal legislation in
pursuing criminal assets in proceeds generatimgectinder investigation and prosecution.
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2.3.3 Compliance with Recommendation 3

Rating Summary of factors underlying rating

» Deficiencies in criminalisation of predicate offeiscto ML (TF and
piracy, noted in R.1) and of the FT offence (nate@R.1l) limit the
ability to seize and confiscate.

R.3 LC * The list of offences in Article 147 does not encas®y all offence
listed as predicate offences to ML or TF.

»  Effectiveness is not fully established as there avéimited number o
ML cases where these measures were applied.

1"}

24 Freezing of Funds Used for Terrorist Financing (SRII)

2.4.1 Description and analysis

Special Recommendation Il (rated PC in thé*’3ound report)

Summary of 2008 MER factors underlying the ratind developments

177. San Marino was previously rated Partially Complianthe third evaluation round, as the
legal framework for the implementation of the UNsoRitions was incomplete. he concerns
expressed included: the absence of a designatitiprity for UNSCR 1373; the absence of
guidance on obligations and procedures, the lackcleér publicly known provisions for
considering de-listing and unfreezing, the lackappropriate procedures authorizing access to
frozen funds for necessary basic expenses, payrokntertain fees, service charges or
extraordinary expenses, the need to review thel lEgmework for imposing administrative
sanctions and the lack of checks for compliancé thi¢ requirements.

178. San Marino has introduced several changes to tied feamework aimed at addressing the
above-mentioned concerns. The implementation ofdhj@irements under SR.III is now covered
by the following provisions:

e AML/CFT Law 92/2008 (as last amended in 2010): €TitV¥ - Measures for preventing,
combating and repressing terrorist financing aredaéttivity of states that threaten international
peace and security (article 46 and following) al a® related referenced provisions under Title
VI — Sanctions (articles 60, 64, 65 67)

« Congress of State decision no. 2 dated 6 Octob8B8 20Provisions for implementing the
measures adopted by the United Nations Securityn€lbagainst persons and organisations
linked to Osama Bin Laden, to the “Al -Qaida” grooipto the Taleban and following decisions
implementing changes and measures taken by theti@@cCommittee as regards UNSCR
1267(1999)

» Delegated Decree no. 137 dated 31 October 2008 dredulations for the safekeeping
administration and management of frozen econonsicunees”

*  FIA Instruction 2010-03, Provisions implementing HA Special Recommendation IIl, dated 4
June 2010

. FIA Guidelines on SR.III, dated 20 August 2010, radded to all obliged entities.

Freezing assets under S/Res/1267 (c.l1l.1) anduBtees/1373 (c.111.2)
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179. San Marino has the ability to freeze assets undees?1267 (c.lll.1) in application of the

AML/CFT legislation and pertinent Congress of Stagzrisions adopted to implement Article 46
of the AML/CFT Law.

180. Article 46 provides that in order to “comply withet international obligations assumed by the

Republic of San Marino to combat terrorism, tegbfinancing and the activity of countries that
threaten international peace and security, the @wisgof State, upon proposal by the Secretary of
State for Foreign Affairs and the Secretary of &tfar Finance and Budget, shall adopt without
delay a decision outlining restrictive measures)faoning to the resolutions of the United
Nations Security Council or one of its committees”.

181. The restrictive measures include the following:

182.

a) the freezing of funds and economic resourced tiecontrolled, directly or indirectly, by
persons , entities or groups included in the Irstwh up by the appropriate United Nations
Committee;

b) commercial restrictions, including commerciadtrgtions on imports or exports and arms
embargoes;

¢) restrictions of a financial nature, includingdncial restrictions or financial assistance and
the prohibition of providing financial services;

d) restrictions of other nature, including restans on technical assistance, flight prohibitions,
prohibition of entry or transit, diplomatic sanctg) the suspension of co-operation and the
boycotting of sport events. [....]

Article 1 of the AML/CFT Law defines “ assets” amfds” adequately as pfoperty of every
kind, whether tangible or intangible, movalde immovable, including means of payment and
credit instruments, documents or instruments in &oym, including electronic or digital,
evidencing title to, or interest in such properggonomic resources of every kind, whether
tangible or intangible, movable or immovable, irdihg ancillary assets, appurtenances and
interest that may be used to obtain fundsets or services as well as any other benefit
specified in the technical Annex to this Ca#rticle 2 of the Technical Annex to the law foer
clarifies: that the following can be included asexample:

a) cash, checks, bills of exchange, pecuniedits and claims on money, payment
orders and other means of payment;

b) deposits with banks or financial institutions a@her entities, the balance on accounts,
credits, bonds of any nature and negotiable séesir@t public and private levels as well as
financial instruments as defined by Law N° 165 oavémber 17, 2005 and subsequent
amendments;

c) interests, dividends and other incomes and &ser® of values generated by the assets;

d) credits, right of set-off (settlement aohkbaring), guarantee of any nature and other
financial commitments, letters of credit, billslafling and other certificates representative of
assets or goods;

e) documents that demonstrate an interest in fandsonomic resources;

f) all other instruments of exports-financing.

183. Whenever a resolution of the UN Security Counciboe of its Committees provides for the

adoption, amendment or abrogation of restrictivasnees, the Congress of State shall provide for
their enforcement in the territory of the RepuldicSan Marino with a decision. The decisions
referred to in the previous paragraphs are immelgigiublishedad valvas Palatiiand at the
Court, and from that moment they are presumed tknbe/n by everyone. The decisions are sent
to the FIA which is responsible for their transrossto the Judicial Authority, the administrations
listed in article 48 and to the designated persmmkentities».
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184. A number of additional Congress of State decismege adopted subsequently. These acts
are available on the website of the Secretariat $fate for Home Affairs
(http://delibere.interni.segreteria.smand also on the website of the FIA, throughecsp section
( www.aif.sm) "restrictive measures" - Resolutions of the &abngress.

185. The freezing is considered to be effective immexdyatfter adoption of the Congress of
State decision and perfected without prior notigetite person whose property or funds are
affected by such action. The freezing mechanisneutite AML/CFT Act applies to “funds and
economic resources held or controlled, directlyimatirectly, by persons, bodies or groups
included in the lists The scope seems to be more limited, as it daeserplicitly include the
funds derived from funds or other assets ownedootrolled, directly or indirectly by persons
acting on their behalf or at their direction. Thaherities are of the view that this would not
constitute an issue given that the definition akeaorist in Article 1 paragraph 1 letter q) Il
explicitly refers to any “entity acting on behalf or directed by said individual or groups thas ha
been funded, even partly, with proceeds obtainaah for generated by assets directly or indirectly
held or controlled by said individuals or groups”.

186. Freezing of funds under the AML/CFT law is definedarticle 1 as “preventing any
movement, transfer, alteration, disposition, use nsanagement of and access to funds or
economic resources in any way that would resuétniy change in their volume, amount, location,
ownership, possession, character, destination deiothange that would enable the use of the
funds or economic resources, including, but noftéc to, portfolio management, the selling,
leasing, hiring or mortgaging of such funds or eomic resourcg’.

187. Designated authorities and public administratiome eequired to comply and ensure
compliance with the Congress of State decision faildre to observe those provisions is
sanctionable under the AML/CFT Law.

188. Under the AML/CFT Law, article 46 provides that tlmngress of State decision can
introduce additional restrictive measures or spe@fovisions to the resolutions adopted by the
UNSC or one of its Committees.

189. The designating authority for UNSCR 1267 is the @uttee for Credit and Savintsunder
article 49 and article 85 para 8 of the Law No.9R& The latter integrates article 48 and article 3
of Law No0.96 of 29 June 2005 (Statutes of the @Gérdank by which the Credit and Saving
Committee is regulated). Article 49 sets out inadethe functions of the Committee in the
implementation of the restrictive measures undettNSC Resolutions. These include :

- Evaluating requests for unfreezing of funds andneatic resources upon requests
received from parties concerned

- When a freezing order was repealed, taking action®turn the assets to their rightful
owner or to register the unfreezing order of regedi movable or immovable assets in the
public registers

- Authorising access to frozen assets or property¢et basic needs of listed persons or
their family members, including payments for foads, medicines, housing, medical
care and legal assistance or payment of tax dutisstance premiums and bank charges
and notifying such measures to the competent UN&@rittee.

- Formulating proposals to international organisaidar including persons, entities or
groups in the lists on the basis of informationvided by the FIA and other national
authorities, for de-listing

14 The Committee for Credit and Savings is an admatist body chaired by the Secretary of State forfte and Budget,
and composed of 2 to 4 persons (Ministers) nomihayethe Congress of State among its own members.
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- Taking action upon notifications of foreign authies of adoption of freezing measures in
respect of persons not included in the lists.

190. Although the San Marino authorities indicated tttety would rely on these provisions to
implement UNRES 1373, it remains unclear whethes¢hprovisions would provide sufficient
legal authority to designate and freeze the asdepgersons that the national authorities would
determine to fall under the category of persornsetcovered under S/Res/1373.

191. The evaluation team considers that the freezinghamem set out in the AML/CFT Law is
related to freezing of terrorist assets under UNSIR7. Article 46 paragraph 1 a) of the
AML/CFT Law includes a direct reference that demisi outlining restrictive measures relate to
persons, entities or groups included in the listsmth up by the competent UN Committee. The
unfreezing mechanism set out under paragraph Ztaflé@49 and paragraph 4 of article 46 of the
AML/CFT Law contemplates the unfreezing of fundsdsh on a decision to that effect by the
UNSC or one of its Committees. The same applieth¢oFIA Instruction No. 2010-03, which
clarifies the term “List” as “list of parties — @m&ms, entities and groups- drawn up and amended
on a regular basis by the UNSC or one of its Coteies’ and indicates that the delisting and
annulment of the freezing order based on the istedeparties’ request is only possible after the
above-mentioned request is forwarded by the Coramitf Credit and Savings to the UNSC or
one of its Committees for approval.

192. The authorities indicated that the freezing mectranunder UNSCR 1373 is established
through implementation of article 49 paragraph:8 & ; article 46 paragraph 2 and article 5
paragraph 1 letter d) of the AML/CFT Law. Howewiae evaluation team consider that article 46
paragraph 2 which sets out that the Congress tf 8&m introduce additional restrictive measures
or specific provisions related to the resolutiodsf@ed by the UNSC or one of its Committees is
quite general and could not be interpreted in thg that it would cover designations of persons
and entities, freezing of their assets and relptededures under UNSCR 1373.

193. Article 49 paragraphs 9 and 1, Article 46 paragr@phnd article 5 paragraph 1 letter d)
address differently the freezing obligations und®&SCR 1373. In particular, according to the
above-mentioned provisions, upon notification dbeeign authority of the adoption of freezing
measures in respect of persons other than thosgnde=d by the UN, the Credit and Savings
Committee submits this information to the FIA tHaA orders the block of assets, funds or other
economic resources when there are reasonable grdonduspecting that these are derived from
ML or TF or may be used to commit such offencesis Tithechanism appears to be more
restrictive than the one set out under UNRES 1373.

194. Thus, the legislation adopted does not appear garlgl define which is the designating
authority for the purposes of UNSCR 1373, who wdoédauthorized to designate persons and
entities who should have their funds or other aséeizen based on an internal request for
designation. In practice, considering the sizehef jurisdiction and the framework in place, it
appears indeed that this role would inevitably bedastaken by the Credit and Savings
Committee. However, the evaluation team considetsthe framework in place does not set this
out clearly, and does not provide clear procedrgleded to the designation and freezing of assets
under UNSCR 1373.

195. Furthermore, shortcomings also arise from a casgaelffect of deficiencies noted under
SR.1I in respect of criminalising all terrorist adhcluded in the nine treaties annexed to the FT
Convention and thus problems may occur in relatwrireezing of funds and other assets of
persons who commit or attempt to commit such testrawcts.
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196. Ultimately, the freezing mechanism under the AMLICKEct (article 46) applies to “funds
and economic resources held or controlled, direatlyndirectly, by persons, entities or groups
included in the lists” The scope appears thus to be more limited thannider scope under
paragraph 1c) of the UNSCR 1373 and should bewede

Freezing actions taken by other countries (c.111.3)

197. The authorities indicated that the mechanism pgiace may enable San Marino to consider
and if relevant to apply freezing measures in sibna when foreign authorities communicate the
adoption of such measures in respect of subjec¢tsrcloded in the UN lists. These situations are
covered under either article 49 (9) or 49(10) & &ML/CFT Law. However it remains unclear
how this process would be applied in practice ahdther the procedures in place are adequate in
this respect. The authorities have indicated tmatgrovision was effectively implemented in one
case.

198. Article 49(9) indicates that the Committee for Gtexhd Savings shall take action also when
foreign authorities communicated the adoption oasuees of freezing in respect_of subjects not
included in the listgi.e. UN Lists) and the documentation and infoliovashall be transmitted to
the FIA. The details of such action is not furtbpecified.

199. Article 49(10) sets out that FIA can take the awticet forth in article 5 paragraph 1 (i.e.
order the block of assets) also on its own init@tiwhen it receives from national or foreign
authorities information about the presence of asgehds or other economic resources deriving
from TF or which may be used to finance terrorignactivities that threaten international peace
or security. As indicated above, these provisionidt appear to cover sufficiently the freezing
obligations under UNSCR 1373.

200. The authorities indicated that no foreign request $o far been received in this context.
Extension of c.111.3 to funds or assets controllgddesignated persons (c.111.4)

201. Under Article 46 of the AML/CFT Law, and as noterkbyiously, the freezing obligations
outlined in the Congress of State decisions apgpfi@tly to funds and economic resources held
or controlled, directly or indirectly by designateersons, entities or groups.

202. The freezing mechanism under the AML/CFT Law does aover explicitly funds or other
assets wholly or jointfy owned or controlled, directly or indirectly, byrterists, those who
finance terrorism or terrorist organisations mfoinds or other assets derived or generated from
funds or other assets owned or controlled direatlyndirectly by designated persons, terrorists,
those who finance terrorism or terrorist organ@ati The authorities consider however that those
would be covered by an extended interpretationhef relevant provisions of the AML/CFT
(including definitions) Law and of the criminal istation.

Communication to the financial sector (c.111.5)
203. Congress of State decisions are formally publisthrethe website of the Secretariat of State

for Home Affairs®. FIA is the authority responsible for communicgtithe decisions of the
Congress of State to the obliged entities and éittiphing the updated lists on its website.

15 Jointly refers to those assets held jointly between ormgmiesignated persons, terrorists, those who feacorism or
terrorist organisations on the one hand, and d ghrty or parties on the other hand.
18 http://delibere.interni.segretaria.sm
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204. The authorities indicated that FIA Instruction Ne10- 03 provides also for a domestic
parallel procedure in order to communicate actiaken under the freezing mechanisms referred
to in Criteria 111.1 — 111.3 to the financial sectaot only immediately upon taking such action, but
also before taking such action: anticipating viaa# the content of the UNSCR resolution to all
obliged entities. This procedure has been putaecgbiven that the adoption by the Congress of
State of this decision may take a few days. It thais aimed at ensuring that it would not delay
the process, and in order for the obliged entittee able to comply with the urgency of the
obligations, and that funds or assets could bectlteimmediately and freezing measures or
blocking measure applied if the Congress of Statisibn was pending adoption. For this reason
the press release of the UNSCR are forwarded bifltheo all the obliged entities immediately.

Guidance to financial institutions and other persam entities (c. 111.6)

205. FIA issued in June 2010 Instruction 2010-03, whglbinding on all obliged entities. The
instruction further details the obligations of thlabliged entities (in terms of checking
requirements, freezing procedures, reporting td-lde custody and management of the resources
frozen, internal controls, communications), obligas of the State administrations, and
provisions relating to the derogations or candelabf freezing measures and judicial protection.
The instruction was complemented by Guidelines imgust 2010, which takes the form of
Questions/answers regarding the obligations sehenlaw and includes templates for various
procedures and references to other internationdlebodocuments for further information. The
management of the FIA had lectures at various centes held for obliged entities and law
enforcement officials, which presented these newirements and procedures.

De-listing requests and unfreezing funds of dedigiersons (c.II1.7)

206. Pursuant to the AML/CFT Law (article 49), the Cortee for Credit and Savings is
competent for formulating proposals to internatloneganisations related to the listing of
persons, entities or groups, on the basis of inftion received from FIA and other competent
authorities.

207. Article 15 of the FIA Instruction clarifies that winterested party who considers that their
funds, assets or economic resources have beertlyrijozen is entitled to submit a written and
motivated request to the Secretary of State forarke in his capacity as President of the
Committee for Credit and Savings, at the Secretdirptate for Finance, with any additional
information. A template of the request for annulinef the freezing order is annexed to the
Instruction. If the Committee considers that thguesst is well grounded, it forwards the request to
the UNSC or the relevant committee.

208. When a restrictive measure has been abrogatedjgnirto a decision of the Congress of
State in application of article 46(4), the Comnattior Credit and Savings is competent for
evaluating the motions of exemption from the fragaif funds and economic resources presented
by the interested parties and it is required by tawadopt a decision to that effect “without
delay™’. If the delisting proposal is not accepted by th¢, the FIA Instruction and Guidelines
clarify that the Committee for Credit and Savingsd inform without delay the applicant.

2009. However, the above-mentioned delisting procedupgear to be relevant only in respect of
designations under UNSCR 1267 and there are unuggtaas to whether those norms could also

17 previously the term of adoption of the decisionsvad 4 months, this was rectified after the on-siisit through
amendments introduced in Decree law no. 181 of @telber 2010 (article 20 of Decree Law 187 ratifythe Decree
Law).
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be applied with regard to designations under UNSK3R3, in particular in the absence of a
designation procedure for implementing the latsiofution.

Unfreezing procedures of funds of persons inaduadyt@ffected by freezing mechanisms (c.111.8)

210. In such cases, the authorities indicated that twepeld be a communication by the
Committee for Credit and Savings to the obligedtiestthat have frozen the assets or funds of the
persons inadvertently affected by the freezing rarigm, upon verification that the person or
entity is not a designated person. However, the ABHT Law or FIA instruction do not appear
to provide for clear procedures for unfreezing tmaely manner the funds or other assets of such
persons.

Access to frozen funds for expenses and other pesp@.11.9)

211. Article 49 of the AML/CFT Law provides that the Coniitee for Credit and Savings may
authorize access to funds or other assets that Wweren to designated persons or family
members, including payment of food, medicines, mgysnedical and legal assistance expenses.
Analogous authorization may be granted when the aisfozen assets is necessary for the
payment of taxes, duties, obligatory insurance prers, bank account maintenance fees. The
applicable procedure in such cases is set out wrtlele 14 of the FIA Instruction, together with
a corresponding template form for such requests.

212. If the request is considered well grounded, the @dtee for Credit and Savings would
submit the request to the UNSC or the relevant citi@enand the access cannot be granted in
case of a negative decision.

213. Though the procedure is drafted in broad termss reminded to the authorities that for
basic expenses, Resolution 1452(2002) only requiotification by the State of the intention to
authorize, where appropriate, access to such flas$®ts or resources and such access is to be
granted in the absence of a negative decision By Gbmmittee within 48 hours of such
notification, whereas approval by the Committeexglicitly required for extraordinary expenses.

Review of freezing decisions (c.l11.10)

214. San Marino has a procedure through which a persantity whose funds or other assets
have been frozen can challenge that measure wiwato having it reviewed by the Court. This
is set out under Article 50 of Law 92/2008 (Jurisidinal protection) and further clarified under
article 16 of the FIA Instruction.

Freezing, seizing and confiscation in other circtanses (applying c.3.1-3.4 and 3.6 in R.3, c.Il}.11

215. As explained earlier, provisions to seize and cmatfie terrorist related funds in a criminal
law context also can be applied in San Marino. pileisions that apply to criminal offenses, as
discussed under R.3, apply equally to terrorismateel offences, whether the investigation or
prosecution is for terrorist activities or theindincing.

Protection of rights of third parties (c.111.12)

216. The freezing of funds and economic resources, thission or refusal of financial services
deemed in bona fide conforming to this law shall maply any kind of responsibility for the
natural person, legal person or entity without legatus who applies it, neither for its directors
nor employees (article 46 par. 6 of the Law No2928). Article 50 of the APL/CFT law and
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article 15 of the FIA instruction would also apptly third parties whose rights may have been
infringed.

Enforcing obligations under SR.III (c.111.13)

217. Obligations under the AML/CFT Law under SR Il aanctionable as follows:

» article 60 — anyone who carries out actions intdnte evade measures for freezing
funds under article 46(1) shall be punished by seohimprisonment, daily fine and
disqualification of third degree. Moreover, a pdaamyn administrative sanction up to
double of the value of the funds or economic resesiobject of the freezing shall be
applied.

e Article 64 — except if the conduct amounts to a eneerious crime, the violation of the
provisions under article 47(1) (i.e. transfer, mddor use of funds subject to freezing)
constitutes an administrative violation and begsge@uniary sanction up to double of the
value of the funds or economic resources objethetransfer, holding or use.

* Article 64 — except if the conduct amounts to aeneerious crime, the violation of the
provisions under article 47(2) (i.e. making fundseasonomic resources available to
listed persons) constitutes an administrative Vimaand bears a pecuniary sanction up
to double of the value of the funds or economioueses object of the transfer, holding
or use.

e Article 65 — violation of the obligation of commuaition regarding frozen funds and
resources entails a pecuniary administrative samétom 500 to 25.000 Euros.

< Any other obligation of the FIA instruction, notvared under the above (i.e. internal
controls), entails a pecuniary administrative sandirom 3.000 to 100.000 Euros.

218. Compliance with AML/CFT measures is to be verifiatbugh inspections of the FIA.
Additional element (SR 11l ) — Implementation obswes in Best Practices Paper for SR 1l

219. San Marino’s legal framework and procedure refeeotumber of the practices set out in the
Best Practices Paper.

Recommendation 32 (terrorist financing freezing @dat

220. San Marino has never found any funds/assets imahge of designated persons or entities
pursuant to the UN Lists.

Effectiveness and efficiency

221. San Marino has adopted comprehensive provisiomsplement the requirements of Special
Recommendation Il with some technical deficiendiesing been identified as outlined in the
analysis section above in respect of the implentiemtaf UNSCR 1373. Effectiveness remains a
concern. Although the risk may be low and report@mgities are aware of the need to conduct
checks against the list, there was limited awaremeshis field, considering that the additional
instructions and guidance had been adopted a femthmdefore the visit. Thus the efficiency of
implementation could not be fully ascertained. Wliile banking sector is equipped with software
which enables it to conduct checks, and the compdiavith the requirements is appropriate, this
is not the case with other parts of the financedtsr and DNFBPs. No sanctions have been
applied or administrative cases instituted agasdities for failure to comply with SR 1l
requirements.
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2.4.2 Recommendations and comments

222. The authorities should clarify in legislation thes@ynating authority for the purposes of
UNSCR 1373 and the related designating procedures.

223. The restrictive measures provided under articlepdfagraph 1 a) should be extended to
persons and entities designated pursuant to UNSZR and to funds and other assets derived or
generated from funds or other assets owned or aladrdirectly or indirectly by designated
persons, terrorists, those who finance terroristeworist organisations;

224. Effective and publicly known procedures should Istalelished for considering delisting
requests and for unfreezing of funds and othertaigdfedelisted persons or entities in a timely
manner in respect of persons designated under UNISZRB, including for persons inadvertently
affected by the freezing mechanisms.

225. More guidance and outreach to the private sectoedgssary, especially to the non banking
financial industry and DNFBPs, on the freezing gdions, including the obligation to check
client files and databases against those lists.

226. San Marino should take additional measures as sageto monitor effectively all financial
institutions for compliance with SR 1l requirement

243 Compliance with Special Recommendation SR.1II
Rating Summary of factors underlying rating
SRL.III PC * The designating authority for the purpose of UNSCR'3 and

relevant procedures for designation, de-listingnfraezing, etc in
respect of the persons designated under UNSCR 42780t clearly
set out in legislation;

*  The scope of the freezing mechanism is more limitech the wider
scope under UNSCR 1373 and the shortcomings idethiih respec
to SR Il requirements impact negatively;

* The freezing mechanism does not extend to fundstloer asset
derived or generated from funds or other assetsedvam controlled
directly or indirectly by designated persons, testp those wha
finance terrorism or terrorist organisations;

»  Effectiveness issues: limited awareness of thegatitins by obligec
entities, given the recent adoption tife acts, and the adequz:
implementation is thus not fully demonstrated.

U7
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Authorities

2.5 The Financial Intelligence Unit and its functions R.26)

251 Description and analysis

Recommendation 26 (rated NC in thé&'3ound report)
Legal framework

227. San Marino had received a Non Compliant rating umidke third evaluation round with the
MER highlighting serious concerns in respect of fihancial intelligence unit's core functions,
powers, operational independence and autonomy.

228. As a result of the application of compliance enl@grocedures, the authorities have
promptly taken several measures to address thei@tgfies highlighted in the mutual evaluation
report. The AML/CFT Law included provisions redafig the functions, responsibilities and
powers of the financial intelligence unit, whicld [ the establishment of a new authority, the
Financial Intelligence Agency (FIA). The aspectiated to the independence and autonomy of
the financial intelligence unit have been set igid&tion, under the new AML/CFT Law and
also in the implementing provisions of Delegatedci@e 146/2008 on Regulations of the
Financial Intelligence Agency.

Establishment of an FIU as national centre (c.26.1)

229. As set out under Article 2 of the AML/CFT Law, tlénancial Intelligence Agency is
established at the Central Bank. Its functionsdatailed in Article 4 of the Law and go beyond
the traditional core functions of an FIU, as expéal below. Article 1 of the Law clearly defines
the financial intelligence unit as the “centralioal authority in charge of receiving, requesting,
analyzing and disseminating to the competent ailitb®rall information relative to preventing
and combating money laundering and terrorist finagic

230. Pursuant to the AML/CFT Law, the FIA is also entegswith the following additional
functions:

- lIssuing instructions regarding the prevention aanhlzating of ML and TF (Article 2
(d))

- Supervising compliance with the obligations undexr AML/CFT law and instructions
issued by the Agency (Article 2 (e))

- Taking part in national and international bodiesirmed in the prevention of ML and TF
(Article 2(f))

- Promoting and taking part in the professional irajnof police officers on matters
regarding the prevention of money laundering anatist financing (Article 2(g))

- under the delegation of the judicial authority, rgarg out investigations relating to
proceedings regarding ML and TF as well as crimes$ administrative violations set
forth in the AML/CFT law, operating in such casegwdicial police (Article 5(4))

- Transmission of decisions on restrictive measasezdopted by the Congress of State to
the judicial authority, the state administrationsl @bliged parties (Article 46(6))

- providing for the ascertainment of the administativiolations and application of
sanctions under the law (Article 74)

- Servicing the Technical Commission for National @iioation.
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231. The Financial Intelligence Agency, in its new set became operational in November
2008 and had at the time of tH®und visit approximately one year and a halfxgfezience.

232. Receiving (and if permitted requestin@ursuant to the functions attributed under artdcle
the FIA shall receive “suspicious transaction répdrom obliged parties”. Article 37 of the
AML/CFT Law also gives the possibility to anyone be able to report to FIA facts or
circumstances relevant to the prevention and cdnpaf ML and FT. Article 5 setting out the
powers of the FIA also include the power to reqdesidocuments, data and information from
obliged parties, Central Bank or public administriat

233. FIA receives all STRs electronically. A check isrisd out to ensure that the reporting
officer has completed all relevant fields and tHen STR is integrated into the FIA database. An
automated system flags up through a notice whesiTais in the system and ready for analysis.
Obliged entities also provide subsequently a hapy ©f the STR.

234. Analysing FIA, under Article 4 paragraph 1 letter b) iskied with carrying out financial
investigations on received reports or on its owtiative, on the data and information available.
Delegated Decree 146/2008 further details that éhitgils performing financial analysis and
investigation of reports received and data andrim&tion available. In its analysis function, it
shall exercise the powers under article 5 pardtérga), b), c) and f) of the law as well as the
powers under articles 8 (access to information), (th-operation with authorities and
professional associations), 12 (co-operation withice authority), 14 (competences of the
Central Bank) and 16 (co-operation with foreign &IU

235. The FIA staff indicated that when an STR is recgéjva “pre-analysis” is immediately
undertaken in order to determine the elements mfripzation of the STR analysis, with a
number of checks being undertaken to confirm thiafields are correctly entered, following
which the report is registered, entered into th&alkse, and a case number is allocated and
assigned to a financial analyst.

236. Once a case has been opened, the analysis canties mumber of steps and processes
according to the internal manual on analysis of S®MRich has been approved by the Director of
the FIA. These include inter alia a preliminary lgas of the STR, a number of checks against
relevant databases (AIF database which includedgqusy received reports as well as other
information, and also checks in commercial databasavhich it has access), together with the
analysis of relevant accounts and transaction®r&fich STR has been preliminarily analysed, a
case is opened. If it is found that the pre-analyS&R is linked or connected to another open
case, then this is noted and combined with theerlatse. The analysis of accounts and
transactions is carried out at an early stagevatig by an in-depth analysis, and the necessary
requests are undertaken in order to obtain thetiaddl elements necessary for the analysis.
Then, the ?' level of analysis consists in undertaking a pimdilof the persons involved in the
case, the analysis of movement of funds, incluadvhgre applicable cross border movements of
funds and the assistance requests to foreign Hlkisprocess is detailed in the scheme below:
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Table 10 : Scheme of processing STRs

Suspicious Transaction Reports
Process schema

Inquiry on

Reported Persons A An;l\{?s of

- AIF-1 ccounts & Transactions
AIF-DB —a|

- Worldcheck
- Daily Compliance - TXT / EXCEL files analysis
- Cerved - Visual Data Mining

- Open-Sources

/\ study of STRs

- Check of the attached documents
S - Analysis of the elements of suspiciousness
- Decision of the following steps

,,,,, = ) /
Inquiry on // \
Related Persons e / \
STRs - Worldcheck _— y AN
Received & - Daily Compliance - \
. - Cerved L
Stored in - AIF-DB / AN
AIF DB - Opon-Sources P “
P N
e , A
/
/ v S
Request to Request to R "
Police Forces Foreign FIUs Oblig:;els:’;nies
Request for / / \ ‘
Natural Persons P i
- Registrars of Office of the Single Court )~
- Civil Status Office DECISION
- Labour Offi .
" Giver Publc Registers (making by FIA)

Request for _— ™~
Legal Entities & NPOs —
- Single Court TRANSMISSION TO
- Tax Offi CLOSING CASE
" e Pubic Registers THE COURT

237. The primary IT instrument used in this processhis AlF Database, which is used to
receive STRs and other disclosures, to collect dathinformation as well as documents and to
keep updated-statisti®s“AIF DATA BASE” is also used to manage all FlAtadties (“on site
inspections”, international co-operation requedty. d-or the analysis of STR and any other
disclosures received, FIA uses three commerciahbdaies: FIA is also in the process of
considering the implementation of IT instrumentstfee analysis of STRs, in order to interface
the AIF-DATABASE to discover all networks and linka a particular subject under analysis.

238. As evidenced by the statistics received, in théopdirom 24 November 2008 -31 October
2010, 62 % of cases are closed /filed, while 33%evpending/under analysis, either as a result
of pending information to be received from othethatities or foreign FIUs or being under

analysis.

Table 11: Disclosures received per type and reportg subject/entity
Period: From 24 November 2008 td"Xctober 2010

Pending cases Case8reported to Judicial
Bl 9 Cases Authority for:
Year Obliged parties >~ Case$ Primary . | closed/
received : Awaiting for | Ongoing| fjled 5 5
analysis | tormatior? analysis ML TF 1 offenced
performed

Financial parties 11 10 - - . 10 - - -

2008 | Professionals 1 L - - . 1 - - -

Non financial parties - - - - - - - - -

Total 12 11 - - - 11 - -

| 2009 | Financial parties | 223 171 ] 5/ 20 135 10| l 1]

18 FIA has adopted a visual data mining softwarenterface the AIF database to discover all netwanhd links on a

particular subject under analysis.
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Professionals 21 16 - - 3 13 - - -

Non financial partie$ - - - - - - - -

Total 244 | 187 - 5 23 148 10 - 1
Financial parties 240 205 81 11 13 92 5 - 3

2010/ Professionals 14 7 2 - - 5 - - -
Non financial parties - - - - - - - -

Total 254 | 212 83 11 13 97 5 - 3

| Total | 510] 410 83 16| 36| 256] 15 - 4]

'Data at 31 October 2010.
2 This column includes the number of cases opendeAywhich may include several disclosures)
% This column includes cases where FIA is still aingito receive information from other National Aatties or from other

foreign FIUs.

4Cases referring — only — to STRs received by obljgmties per year.
SMoney Laundering.

5Terrorism Financing.

" Criminal violations of L.92/08 (AML/CFT Law) are ihaed.

239. Overall, the quality of analysis undertaken by theancial intelligence unit has
undoubtedly improved, if one is to compare with wituation under the third round. The
procedure followed by FIA analysis when a suspigitransaction report is received appears to
be on par with the usual procedures in place irerofimancial intelligence units. These
procedures, based on the explanations received|Ayrépresentatives, appear to denote a
systematic approach aimed at covering all aspéd¢te@nalytical process.

240. Naturally, the FIA is a young institution which hsisirted operating recently, thus it needs
to pursue its efforts to strengthen the expertiskskills of its analysts to as to have the ability
undertake in-depth analysis of the collected infation, keep themselves up to date to
developments underway in particular as regardsabpeal and strategic analysis, and should
ensure that they undergo relevant trainings farphgpose on a regular basis.

Guidance to financial institutions and other repog parties on reporting STRs (c.26.2)

241. Under Article 4, FIA is entrusted with the functioof issuing relevant AML/CFT
instructions for obliged entities. FIA has issuesvesal instructions related to suspicious
transactions reporting and procedures and alsmptemented an electronic reporting system,
which introduced a standardized electronic STRntémpform for all reporting entities.

242. The following instructions issued include provisom respect of reporting procedures:

- Instruction 2009-06 dated 27 May 2009 on requirdmai customer due diligence,
record keeping and suspicious transaction repoftinghe professionals (in force as of
6 June 2009), including a list of professional g&y, a reporting form and indicators of
anomaly

- Instruction 2009-07 dated 8 July 2009 on typologiéssuspicious transactions and
procedures for the examination of transactionsriredeto under Article 36 of the
AML/CFT Law (in force as of 20 July 2009)including a specimen reporting form and
a technical annex with instructions for completingl returning the reporting form.

19 Repealing provisions under previously issued Insimn no. 2008-1 (Articles 7, 8, and 9) and 200@\8icle 26)
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- Instruction 2009-09 dated 5 August 2009 on oblayadi of customer due diligence,
record keeping and suspicious transaction repolyngon financial parties referred to in
article 19 of the AML/CFT Law (in force on 1 Septeen 2009).

- Instruction 2010-04 dated 21 June 2010 Provisionsnplement the FATF SR IV —
Indicators of anomalies linked to terrorist finangi

243. The use of the forms included in the annexes to Itistructions is mandatory. As
mentioned in Instruction No. 2009-07, reportingrie and relevant instructions are available in
2 versions: a complete version for the financidtitations and a simplified version for non
financial institutions and professionals. Reporis @ be sent by both e-mail and in hard copy
(Article 11) however reports may also be providedllp under the condition that the obliged
entity will send the written report on the suppliregorting form within 48 hours or the latter can
be provided in person to the FIA staff in their @eipy as public official (article 12). Indicators
included in the annex are periodically updated.

244, At the time of the visit, FIA was also in the preseof developing a standardized reporting
form of operations executed for their customer®rider to speed up the process of financial
analysis and also to permit financial institutidt@geport not only STRs, but also the movements
of the reported accounts in a standardized version.

245. It was also noted that in 2009, the FIA organisegkether with the Bar Association and
Banking and Financial Association, nine AML/CFTimiag events gathering 367 persons, and
respectively in 2010, in cooperation with the CB®kl the University of San Marino seven
events gathering 97 lawyers and accountants. Tiheséings enabled to address issued related to
the reporting obligation, processes and procedures.

Access to information on timely basis by the FII2€c3)

246. FIA appears to have access on timely basis to it@ndial, administrative and law
enforcement information that it requires. As sdtunder Article 5 of the AML/CFT Law, it has
the power to request the Central Bank or the Pudtiministration to communicate data or
information or to provide any formal documents apers according to the procedure and terms
established by the FIA.

247. This is further complemented under Article 8 of thBIL/CFT Law of a general access
right, also electronically, to electronic data amwrmation available in public registries, arctiye
professional rolls kept by the Central Bank, pulaldministration and professional associations
(i.e. company and business information, motor dehtand drivers licence information, real estate
property data, ownership records, tax records afmmation). For information which is not
available as set out above, these institutionsegaired to immediately make available to the FIA
the information requested upon simple motivatediest

248. Also, upon request, FIA is also empowered to acregisters, archives, data or information
kept by the Police or by the Single Court, inclgdidata regarding criminal records. Data
regarding investigations can be provided to then&geonly subject to the authorisation of the
judge.

249. The FIA as also the ability to access commerciatlpublicly available databases, as well as
information from foreign FIUs through Egmont secueb.
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Additional information from reporting parties (c.29

250. The FIA has the power to order all obliged entities provide documents, data and
information, also in original copy, according tetterms and conditions set out by the Agency
(article 5 paragraph 1 letter a of the AML/CFT Lawhis power covers both the reporting entity
which has made a disclosure as well as other abkgities in general. The time limits in which
obliged entities are to respond is determined leyRMA and indicated in the specific request.
During the visit, the assessors were informed EAthas never experienced any difficulties in
receiving the additional information requested, wkach information was available and kept by
the obliged parties. FIA indicated that withouistipower, it would not be able to function

properly.
Dissemination of information (c.26.5)

251. Disseminating disclosures of STRs and other relevaiormation Pursuant to article 4
paragraph 1 letter c, FIA is tasked with reportinghe criminal judicial authority any fathat
might constitute money laundering or terrorist finmg. Article 7 further clarifies the aspects
related to the communication to the judicial auitiypindicating that when the FIA detects ‘facts
that might constitute an offence of ML or TF', &l transmit the documents and acts, including
the report on the financial investigation conduct®dthe judicial authority without delay’. The
FIA indicated that once the analysis has been ceteg) a decision is taken, determined by the
evidence at hand, as to whether the case is tefeged to the Court for investigation, together
with all the necessary information.

252. The FIA provided statistics on cases reported ® jtidicial authority in the period 24
November 2008 to 31 October 2010, and also inctudigearly breakdown of cases.

Table 12: Cases reported to Judicial Authority
Period: From 24 November 2008 to $10ctober 2010

. Cases reported for:
Sources of disclosures D|sclo_sures Cases Case_s reporteq 2 Other
received Judicial Authority ML® | TE*
offences
International co-operation 65 60 i 1 -
National co-operation 98 96 12 1 - -
Obliged parties 510 410 19 15 - 4
Financial parties 474 386 19 15 - 4
Professionals 36 24 - - - -
Non financial parties - . : - - -
FIA own initiative 18 15 3 3 - -
Others 4 4 - - - -
Total 695 585 24 20 - 4

" ex art. 37 L.92/08 — Anyone can report to the Amyefacts or circumstances relevant to the prevgrind
combating of money laundering and terrorist finagci

% The case reported to the Judicial Authority referdisclosures received before"24ovember 2008.

% Money Laundering.

* Terrorism Financing.

® Criminal violations of L.92/08 (AML/CFT Law) atiecluded.
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Table 13: Cases reported to the Judicial Authorityper year

Cases reported to the Judicial Authority per year
data updated to 31 October 2010

18
16
14
12
10

8

6
4
2
I |

Cases reported to the | Cases reportedto the | Casesreported to the
Judicial Authority in Judicial Authority in Judicial Authority in
2008 2009 2010
Cases originated in 2010 - - 10
M Cases originated in 2009 - 6 6
M Cases originated in 2008 1 1
253. From the statistics received, the majority of casisseminated originate from disclosures

received from the financial institutions (19 cases of 24), with 3 cases originating out of FIA's
own initiative, 1 as a result of co-operation atiovzl level, and 1 as a result of international co
operation.

254, FIA indicated that cases are closed when the aisalgges not enable to find any indication
of ML or TF. However, there are cases where, elileadgh there is not enough evidence to refer
these cases to the investigative judge, these reopen (under analysis), and when additional
evidence is gathered through additional referralsFIA or other STRs received, the new
information is linked to the open case.

255. It is also important to note that the number ofesadisseminated to the judicial authority has
substantially increased. While only 1 report wassdiminated in 2008, the figures increased to 7
in 2009 and to 16 by October 2010. Out of thosexa0 cases disseminated related to ML and 4
to other criminal offences (fraud or misappropaafi illegal gambling, misappropriation of
assets). Furthermore, as shown by the tables b#iose cases were accompanied, as appropriate,
by relevant blocking measures. It was noted thattie evaluated period, only 5% of the total
cases were reported to the judicial authority, ¢fodhe authorities indicated that all cases
disseminated to the judicial authority have leth® opening of a criminal investigation.

Table 14: Cases reported to Judicial Authority - Beakdown of cases reported to Judicial
Authority for ML per hypothesis of predicate offence (From 24" November 2008 to 3% October
2010)

No. |Hypothesis of predicate offence Amounts (Euro)* Blocking?
3 | Drug trafficking 1.535.094 3 -
2 | Fraud 5.650.000 -
1 | Fraud or extortion 155.776 155.776
2 | Misappropriation of assets in bankruptcy 821.000 -
1 | Misappropriation or corruption 425.000 -
1 | Usury or drug trafficking 1.128.501
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3 | Usury or extortion 3.939.000 * -
1 | Usury or fraudulent bankruptcy 3.504.732 -
1 | Usury or illegal gambling 747.00( -
5 | Unknown 2.499.500 * -
20 |Total 21.408.604 155.776

1'In some cases it is not possible to determineetteet amount of the sums under investigation. Teisends on the
complexity of transactions and financial instrunsemsed.

2 Blocking measures issued by FIA (ex art.6 L.92/08).

3 This amount represents only one of the casestexpty Judicial Authority.

4 This amount represents two of the cases repastdddicial Authority.

Table 15: Breakdown of cases reported to Judicial éthority for other offences per hypothesis
of offence
Period: From 24 November 2008 to $10ctober 2010

No. | Hypothesis of offence Amounts (euro) Blocking*
1 | Criminal violation of AML/CFT Law not applicable -

1 | Fraud or misappropriation 800.000 -

1 | lllegal gambling 690.000 -

1 | Misappropriation of assets 300.000 -

4 |Total 1.790.000 -

! Blocking measures issued by FIA (ex art.6 L.92/08).

256. The judicial authorities clarified that when a wharcomplaint or report is submitted, a
criminal proceeding is initiated (Art. 2 of Law @3 of 17 June 2008). This is also the case when
the notitia criminis is completely unfounded, oremhthe offence is extinguished or the reported
facts do not amount to an offence, and that in sasles, the proceedings are dismissed. If, on the
contrary, the judge intends to carry out furtherestigation, he/she collects evidence also by
delegating the Judicial Police. The Registrar entiee case in the Register of notitia criminis, on
the basis of the classification of the facts désatiin the complaint or report. However, the
Investigating Judge may change the classificatiaihe offence. This is the reason why there are
discrepancies in the statistical data provided. @bt relating to registered cases takes into
account the offences reported (as entered by tlyestRar), whereas the data on indictments and
dismissals reflects the offences as re- classifiethe Investigating Judge.

Operational independence and autonomy (c.26.6)

257. The issue of operational independence and automaasyone of the primary concerns raised
in the context of the third evaluation round. Agetbearlier, San Marino has taken a number of
measures to remedy the situation.

258. The AML/CFT Law, under Article 2 paragraph 2, nowpkcitly sets out that the Agency
“shall perform the functions assigned to it in cdetg autonomy and independence”. The FIU is
now independently performing the analysis and dmsation functions — the functions and
powers on AML/CFT have been formally transferrezhirthe Central Bank to the FIA (article 93
of the AML/CFT Law) and FIA decides independentpyon disseminating the information to the
judicial authority.

259. The matter has been further regulated by the Ceagoé State through Delegated Decree
no. 146/2008 which includes provisions concernihg togistical independence, custody and
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protection of data (article 1) of the FIA, specifejuirements to ensure the independence for the
Director and Vice Director (Articles 4 and 5), thperational independence and performance of
financial investigations (article 14), and otheldevant provisions regarding staff. Those
provisions establish the conditions for an adequetel of independence and autonomy, in
comparison with the previous situation under theltfound.

260. The Director and Vice Director are appointed by @wngress of State, upon proposal of the
Committee for Credit and Savings and having heasd dpinion of the Central Bank, for a
mandate of five years renewable for one more té&iitd. staff is hired by a competitive process
and on basis of selected criteria, as further betamn the delegate decree. The Director of the FIA
is entrusted with supervisory functions over thaffstand shall present to the Board of
management of the Central Bank the informationassgssments regarding the staff for decisions
on hiring, promotion and other contractual conaisigArticle 7 of delegate decree no. 146/2008).

261. As regards its budget, the FIA prepares annuallgoaument indicating the financial
resources that it needs which is sent to CommitbeeCredit and Saving (CCS). The CCS
evaluates if the resources requested are cohergnths cost effectiveness and efficiency criteria.
Then, the CCS transmits the document to the CeBamak to fulfill its obligation (i.e. the Central
Bank provides the Agency with the required resas).cEhe 2009 budget has been approved for
1.670.000 Euros, while the 2010 one is of 1.626 POs.

262. FIA is now located in separate premises from thet@eBank, to which only FIA staff have
access. The support services, computer and comatigmnicsystems of FIA are used exclusively
by the Agency staff and its server network is ehtilndependent from the Central Bank.

Protection of information held by the FIU (c.26.7)

263. The AML/CFT Law (article 9) and Delegated Decree h6/2008 (articles 11 and 1(3)) set
out explicit provisions aimed at ensuring the prttn of data and information acquired by the
Agency.

264. The FIA has also developed internal proceduresl@mdmeasures in order to guarantee the
protection of data.

265. The Financial Intelligence Agency relies on a QliEerver architecture based on Microsoft
technology and it also has Terminal Server MS 2082. At present, the FIA's local network
(VPN) is a virtual private network with 3DES dataceyption which is completely independent
from the Central Bank and is controlled by the riné units of the Agency. All accesses to
personal computers are protected by passwords raoitiea password shall be entered to have
access to the system “Terminal Server”. Three UTMiffed Threat Management) integrate the
necessary security functions.

266. The servers are administers by a service providdraae located in the FIA site. Access to
the servers is controlled. The premises also halditienal security measures for its physical
protection (i.e. alarm system, access/control systédeo-control system, etc). The evaluation
team visited the premises and ascertained thatetiteology in use and the security standards
were appropriate. At the time of the visit, theadlase back-up was held in the premises of the
local computer service provider, and notwithstagdime fact that the database is encrypted, the
evaluation team was of the view that additional snees should be taken to ensure that the
backup database is held in a more secure envirannddter the visit, FIA informed the
evaluation team that the database back up was ntowed Agency’s premises one week after the
evaluation visit. Access to the backup datababmited to only 3 members of the FIA.
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Publication of periodic reports (c.26.8)

267. Article 10 of the AML/CFT Law sets out that the Fighall collect annually the data
regarding AML/CFT activities and that it shall pees an annual report through the Secretary of
State for Finance and Budget to the Great and @e@euncil. The 2009 annual report was also
posted on the FIU’'s website (www.aif.snwvhere it is accessible to obliged entities drewider
public. The annual report includes information e hew legal framework, a wide range of
statistical information (STRs including relevantedkdowns, national and international co-
operation, cases reported to the judicial authoiitiprmation on exchanges of information with
other FIUs, cross border declaration system), métion on FIU's activities related to the
implementation of the AML/CFT Law and 4 sanitiseabes with details about the methods and
techniques used, as well as the suspicious ind&ato

268. It was noted from meetings held on-site that thvegie a wide perception among the obliged
entities that more specific information was neeffedh the FIA in respect of current ML/TF
techniques and trends.

Membership of Egmont Group & Egmont Principles g€liange of Information among FlUs (¢.26.9
& 26.10)

2609. The San Marino FIU is a member of the Egmont Grsinpe 2005.

270. Article 16 of the AML/CFT Law requires the FIA tooaperate with foreign financial
intelligence units on the basis of reciprocity,luging the exchange of information. In practice,
this provision is deemed to cover co-operation vather FIUs that are also members of the
Egmont. The restriction which was previously set under paragraph 5 of this article in relation
to international judicial assistance proceduresthacexchange of information between FIUs was
repealed by Law no. 73/2009, in response to thearos raised in the context of application of
Compliance Enhancing Procedures. The San Marinoig-hbt required to conclude MOUSs, but
is able to enter such MOUs with FIUs that may regjthem. Before 2008, the former FIU (AML
Service of the Central Bank) had concluded 10 MOBjs end 2010, FIA had concluded 27
additional MOUs.

271. While the FIU to FIU co-operation levels in 2008sameose to nonexistent, following the
establishment and operation of the FIA, and as detrated by the 2009-2010 statistics received,
there is an increased flow of exchange of infororatind co-operation, as shown by the incoming
and outgoing requests of information (see stasisticChapter VI, Section 6.5).

Recommendation 30 ( FIU — Resources)
Adequacy of resources to FIU (c.30.1)

272. While the previous AML Service counted 2 person2®97, the newly established FIA’s
staffing has gradually increased, reaching at ilme of the on-site visit a staff of 12 persons
(Director, Vice-Director, 3 analysts, 3 inspectdtdegal adviser, 1 IT staff and 2 administrative
staff). The following data was received, reflectithg updated human resources situation as of
October 2010 per entities:

Human resources per Organizational Unit (OU)
* Managementno. 1 Director and no. 1 Deputy Director (Totahtan resources: 2)

*OU Organization and Administratiomo. 1 Executive employee and no. 2 Employees
(Total human resources: 3)
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*OU Regulation and Legal Service®. 1 Employee (Total human resources: 1)
* OU Financial Intelligence: no. Bmployees (Total human resources: 3)

*OU AML/CFT Supervision no. 1 Executive employee and no. 2 Employeesa(Tot
human resources: 3)

273. The staffing plan is determined by the Directort(Af, para. 3 of the Delegated Decree
N0.146/2008): he is entrusted with proposing to @@&S the pianta organicad and the CCS,
having heard the Governing Council of the CBSM, rapes the proposal, after having
determined that the proposed personnel structusetsnthe criteria of economy, proportionality,
efficiency, and effectiveness”. According to paegdr 4, the Director is also responsible for
proposing to the Board Central Bank the recruitnodrstaff as well as for the annual performance
review of the FIA’s staff for promotions. In detammg the number of staff (set at 12 for the first
2 years of operation), FIA has followed a phasepr@gch that takes into account the start up
period and a test of the performance in the impfeat®n of the FIU’s functions. In April 2010,
following a needs assessment, the Director hadestgd an additional 3 staff members to the
CCs.

274. The FIU’s budget consist mainly of salaries, thenagement of the infrastructure, training
costs, as well as consultancy, logistics, technglogerative, and administrative costs. In 2009,
FIA received a budget of 1.670.000 Euros, whil2@d0, this was of 1.626.000 Euros.

Integrity of FIU authorities (c.30.2)

275. Staff is required to maintain high professionalndrds. According to article 8 of the
Delegated Decree No0.146/2008, the personnel oAtency shall be hired according to the
procedures and with application of the contractdoirce at the Central Bank according to
professionalism, level of responsibility and autmyo functions and duties carried out. The
Director is involved in the recruitment procedur&te Decree provides that FIA personnel
must be selected in such a manner as to guardrgesoimplete independence of the Agency.
The personnel of the Agency reports directly andluesively to the Director and the Vice
Director. The personnel of the Agency may not agsamy other assignment or employment,
carry on any other professional or advisory agtieit cover assignments of a political nature.

276. Positions in the FIU are staffed through a competiselection process with candidates
required to have either a financial, economicsegal profile Successful candidates undergo upon
recruitment an internal program of training on AMET matters and FIA competences. The FIA
staff's professional experience is very diversifieith staff having several years of experience in
the banking and financial sector, law and auditsugpervision and IT.

277. FIA can also be staffed through transfers of persbfrom the Central Bank to the Agency.
Such transfers are governed by the principles seirothe agreement concluded between the
Director of the FIA and the General Director of tbentral Bank, which also clarify the decision-
making process and the role of the FIA directoapproving staff requests for transfer from FIA
back to the CBSM. FIA can also be staffed with perel from Public Administration. The FIA
director is directly involved in the selection pess of the personnel to ensure that they have the
adequate skills and competencies.

278. FIA may also, under paragraph 1 of Article 9 of ielegated Decree 146/2008, recruit
personnel who possess the skills and requiremémmotessionalism and experience necessary
to carry out the specific functions or duties frtime staff of the Public Administration. These
transfers are subject to approval of the transferthe Director of Public Administration.
Moreover, according to articles 50 and 51 paragsdph 4 of the Law N0.92/2008 and article 9
paragraph 2 of the Delegated Decree No.146/2008&eppersonnel may be seconded to the
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Agency. At the time of the on-site visit, FIA hagver made use of these provisions to
recruit/accept secondments from Public Administratind/or Police Forces.

279. The evaluation team is of the view that these ioms may assist in a useful manner the
FIA in the implementation of its tasks, particlyarwhen considering its numerous additional
tasks, and in particular those of acting as Judividice. During the visit, it was explained that
the Court always requires FIA to undertake invediams that relate to ML and FT and is being
called upon to collect the documentation requestatker the mutual legal assistance requests
and in undertaking other necessary investigatite. dde evaluation team was informed that
these assignments are usually carried out by thierssmanagement, so as not to impact on the
analysis or supervision work. Notwithstanding tmatter, the evaluation team considers that
such assignments would perhaps be more appropoidte carried out by other FIA staff than
the management, analysts or supervisors, in phatiduPolice staff were to be integrated in the
FIA staff, as rendered possible under the legmtatilt is also believed that this would
familiarise and strengthen the knowledge of the éforcement officers and expose them to
financial and banking issues, including ML and Tfated aspects. This would also benefit
positively in the long term, when these officersuladbbe returning to their institution of origin,
in strengthening the expertise of the Police fancdinancial investigations.

280. The Human Resources Service of the Central Bangkshgpon recruitment whether those
applying are fit and proper. These checks areathoit by requesting several certificatager
alia, certificates of General Criminal Certificat€gtificato Penale generale (Certificato
carichi penden)i and certificate of good behaviouCdrtificato di buona condotja This is
carried out in application of Article 4 of the erapinent contract. Moreover Articles 8-9 of the
CBSM contract of personnel set forth the rights daties of employees and hypothesis of
removal from service. Under Article 69, disciplipagsanctions are considered. There is no
specific policy in updating the fit and proper ckemon a regular basis during the period of
employment.

281. The legal framework sets out adequate provisiogardeng confidentiality. According to
the article 3, paragraph 3 of the Law No. 92/2008, staff of the FIA, while performing the
functions set forth in this law, are public offiiaand are bound by official secrecy. According
to Article 149 of the Criminal Code the term “pubbfficial” (pubblico ufficialg stand for: “all
those who, permanently or temporarily, free of geaor for a consideration, hold positions of
decision, representation, imperiousness, certifinabr every other public function, at the
service of the Republic or a public body”. Thespeass are further detailed in Delegated
Decree n.146/2008 regulating the Financial Intetice Agency which provides detailed criteria
of confidentiality and high integrity for the FIAtadf (Article 2: Requirements of
professionalism for the Director and Vice Directarticle 3 : Requirements of honorability for
the Director and Vice Director, Article 4: Requirents of independence for the Director and
Vice Director, Article 5: Conflicts of interest dhe Director and Vice Director, Article 8:
Employees, Article 11: Observance of official s¢xne

282. The same provision applies for personnel from eeetransfers as set forth in article 11,
para 1, of the Delegated Decree N0.146/2008. Merea@s indicated in article 11, paragraphs
2 and 3 of the Delegated Decree N0.146/2008, theckir, the Vice Director and the personnel
of the Agency are obliged to comply with officiacsecy also in regard to the Central Bank.
The obligation of secrecy regarding all informattbat may come to light in the performance of
functions or duties carried out at the Agency mhestobserved even after the assignment or
employment is terminated. According to the Crimi@alde , any violation of the provision of
confidentiality is sanctioned under Article 37Rielazione dei segreti d’uffigiothe public
official or the public employee who does not hauehsattribution, who reveals to strangers
information representing official secrets, shall fnnished by second degree imprisonment
(from six months to three years).
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Training of FIU staff (¢.30.3)

283. Training of staff focused in 2009 on the AML/CFTg#¢ developments and FIA structures,
through internal courses and training on the jolthk first half of 2010, it was noted that several
FIA staff participated in 5 trainings events, soafewvhich were organised jointly by FIA with
other domestic partners and international bodiemcAised course on internal control, compliance
and analysis of STRs was carried out for staffhef FIA and of the Central Bank. Also, FIA
organised jointly with the Police Force a coursenaoney laundering and criminal activities,
which was also attended by FIA staff. The evatwateam was informed of activities underway
to organise bilateral courses for FIA staff witheign FIUs. One analyst and the IT expert of the
FIA took part into a tactical analysis training@ttober 2010. Further training will undoubtedly
be necessary to be provided to the staff on operati and strategic analysis, financial
investigations, economic crime, etc.

Recommendation 32 ( FIU — Statistics)

284. FIA’s database includes a wide range of statistikat iS on: a) suspicious transaction
reports and other disclosures received and dissg¢atinb) STRs received by the FIU, including
relevant breakdowns, c) statistics on STRs andscasalysed, closed, pending, disseminated.

Additional elements

285. FIA maintains statistics also on STRs resultingnwestigation, prosecution or convictions
for ML, TF or hypothesis of underlying predicatéanices.

Effectiveness and efficiency

286. It is undisputed that San Marino has made subataotogress to establish an operational
financial intelligence unit, which is now at thent® of the overall AML/CFT effort. The
evaluation visit welcomes the determination and miment shown by FIA staff in the
performance of their numerous functions. Also, tdem noted a very positive feedback received
on-site from judicial and police authorities, whapeessed their appreciation of the FIA’s
professional assistance in every ML related ingesiton, particularly as regards reliance upon the
financial investigations analysis and performanté&inctions set under the law upon delegation
from the judicial authority.

287. Yet, a number of factors may limit the effectivened the FIU in carrying out its core
functions as set out in Recommendation 26. As éxgthabove, in addition to its core functions,
the FIU is entrusted with a large number of adddidunctions — development of regulatory acts,
supervisory functions and judicial police functionahich inevitably have a direct impact on the
implementation of its core functions, in particuthe analysis and dissemination function. As
explained in detail in the various parts of thipad, it is clear that San Marino’'s AML/CFT
preventive regime has changed profoundly, with ry \@&ge number of legal norms adopted in
the past three years, including numerous instrostend guidelines issued by FIA, and FIA staff
has had an important role to play in this process.

288. Another aspect which needs to be taken into accsutite heavy burden arising from the
numerous instances where the FIA is tasked withetiakiing judicial police functions upon
delegation of the investigative judges in respedctases under investigation or mutual legal
assistance requests. There is clearly an overcelimm FIA in the context of investigations,
collection and seizing of financial documentationconnection with ML and other banking and
financial crimes, arising also as a result of inétional requests for assistance. It was notelisn t
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context that when carrying out judicial police sit}i, FIA may also observe and detect issues that
could add value to its core functions, and alscestipory functions. However the fact that FIA
may be overburdened with duties that are not path® core functions of an FIU cannot be
overruled.

2809. While acknowledging the increase in the number isbeminated reports to the Judicial
authority for the period 2009-2010 compared witleviisus years, there is clearly a visible
difference between the number of cases receiveBlAyfor analysis and the number of cases
referred by FIA to the judicial authorities for estigation. Reasons for this disconnect may
concern the quality of STRs received, in the cantéxa defensive reporting practice. However
the evaluation team remains reserved on the cupractice which leads to the involvement of the
FIA in the financial investigation aspects of tlase, following the analysis and dissemination of
the STR to the judicial authority, as this may al®pact on its dissemination function, i.e. FIA
could disseminate only cases where it is certaimatiee sufficient evidence for an investigation to
start, in which its resources would be called umnndertake further financial investigations as
opposed to disseminating ‘facts that might contian offence of ML or TF'. Discussions held
during the visit with the FIA representatives am@ investigating judges confirmed that the
threshold for disseminating would thus in practieehigher than what the legislation provides for.

2.5.2 Recommendations and comments

Recommendation 26

290. It is thus recommended to take measures to enkatd~tA staff are primarily responsible
for carrying out duties in relation to the core dtians of an FIU and review the current working
methods and co-operation with the Judicial authddtensure that the dissemination function of
the FIU is adequately implemented, i.e. FIA shalikbeminate financial information to domestic
authorities for investigation or action when thare grounds to suspect ML or TF.

Recommendation 30

291. San Marino authorities should ensure that the BElAadequately resourced so that it can
focus its work primarily on the core FIU functioress opposed to other additional functions, so
that this does not impact on the timeliness of ysisland dissemination of reports to the Judicial
Authority.

292. The authorities should consider making full usehef provisions under the AML/CFT Law
and delegate decree so as to associate Policersffic the FIA, so that the current approach of
overreliance on the FIA management in the contéxhwestigations, collection and seizing of
financial documentation in connection with ML anther banking and financial crimes is
reviewed and does not constitute an additionalduah FIA’s performance in relation to its core
functions.

293. Existing policies should be reviewed to ensure thiggrity checks are updated periodically
during employment periods.

294, San Marino authorities should ensure that FIA hasaidequate technical resources and that

its staff is participating in trainings on a regubasis, to enable it to enhance the quality of it
STR operational and tactical analysis and conduategjic analysis.
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Recommendation 32
[no recommendation]

2.5.3 Compliance with Recommendation 26

Rating Summary of factors relevant to s.2.5 underlying ovall rating

R.26 LC »  Effectiveness issues the numerous additionaltimme of the FIA
and current practice of overreliance on FIA by jiidicial authority
for financial investigations and implementationMifA requests may
impact on the performance of its core functionschswas the
dissemination function, and on the adequacy ofuess; this may
also be reflected in the limited number of disseated cases to the
judicial authority.

2.6 Law enforcement, prosecution and other competent dhorities — the
framework for the investigation and prosecution of offences, and for
confiscation and freezing (R.27, 30 and 32)

Recommendation 27 (rated PC in th& Bound report)

2.6.1 Description and analysis

Summary of 2008 MER factors underlying the ratind developments

295. As described in the 3rd round evaluation reporty) $arino had received a Partially
Compliant rating for its compliance with Recommetimta 27. The deficiencies mentioned
included reservations on the effectiveness andieffcy of the framework for the investigation of
offences, and specifically ML offences, in the alugeof a proactive inquiry in money laundering
matters, a low number of ML investigations and pogions and the fact that the law
enforcement system was response based. It was natedl that there had been no ML
investigation initiated by the police at their owtiative after 2003.

296. Since the third round evaluation, the San Marinthaities have taken several measures
aimed at strengthening the legal framework witlpees to the authorities competencies and roles,
which they indicated led to a more active role led taw enforcement authorities in AML/CFT
efforts:

 The AML/CFT Law includes specific provisions claiiig the roles and duties of the law
enforcement authorities, including their powers] aovering also the co-operation with
other competent authorities;

» The Congress of State adopted Decision no. 17 &fldyl 2009 (covering the appointment
of a special team of the Police forces exclusiwadaling with ML, FT and financial
crimes offences) and a resolution in May 2010 ¢apjng a police section to deal with
fraud offences);

» Several training sessions were organised for thealmes of the Police Forces by the FIA
and the Judicial authority, on a regular basisasd in the context of on-going cases.
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Designation of Authorities having responsibility ML/FT Investigations (c. 27.1):

297. As already indicated in the previous mutual evadwmatreport, all three law enforcement
agencies — the Civil Police, the Gendarmerie ard-tirtress Guard (Guardia di Rocca) - exercise
both public security and investigative function®eTCivil Police is a non-military corps dealing,
inter alia, with tax and economic crimes. The Gemdgie is a military Police force with specific
competences concerning public order and securityensa The Fortress Guard is a military Police
Force responsible for public order, which also iearout border controls and is entrusted with
customs duties. The Investigating Judge has theepdw direct the three law enforcement
authorities to serve as judicial police in inveatigns.

298. The Police authority (hereinafter, this term encasges all three law enforcement agencies,
unless otherwise specified), in exercising its pevead duties, has the authority to conduct at its
own initiative, activities to prevent and combatmag laundering and terrorist financing (article
12 of the AML/CFT Law). The AML/CFT Law, followingmendments in July 2010, explicitly
provides that “whenever, in the exercise of itsctions, the Police Authority has reasonable
grounds to believe that the funds are proceedsiofec it may request the co-operation of the
Financial Intelligence Agency with a view to cangiout financial investigations. This co-
operation may be requested also with regard tostigegtions involving crimes that could be the
predicate offences for money laundering or tertdimancing” (article 12, paragraph 4).

299. Once it detects elements of crime, the Police hstatatory duty to inform the Investigating
Judge. The powers of the Investigating Judge areosein detail in the Code of Criminal
Procedure and procedure laws. After registeringntitece of offence, the Judge shall initiate the
judicial investigation and inform the investigatpdrson of the pending proceedings within a
month from the registration of the notice. Suchifizaition can be postponed, for investigative
purposes, up to nine months from the registratignordering that the documents remain secret.
The regime of provisional secrecy covering the atigation stage shall be also extended to the
period necessary to execute letters rogatory isstiegl person under investigation shall take part
in all investigation acts (including the examinatiaf withesses, searches, etc.). In case of secrecy
the participation of the person under investigatitay be postponed to the subsequent stage.

300. The Criminal Judge has the power to rely on theetaw enforcement agencies which serve
as Judicial Police to carry out investigations.

301. The Congress of State Decision no. 17 of 11 Mayd2fiipointed 6 representatives of the
Policy authority (2 from each law enforcement aggrs counterparts exclusively responsible for
the investigation of ML and TF offences upon whtble Investigating Judge may rely. It also
indicated that as such, priority shall be giverthtese investigations rather than duties and tasks
concerning other issues and that the designatediatéf shall exclusively respond to the
Investigating Judge in this regard. Furthermorealso clarified that all personnel of the law
enforcement authorities shall have the duty to aohthvestigations of their own initiative aimed
at preventing ML and TF. It explicitly refers t@ses when in the exercise of their ordinary
functions they suspect that proceeds are genefeded an offence and when they carry out
investigations related to offences which might ¢om® predicate offences for ML, in such
cases, requiring law enforcement authorities talaonhtheir investigations not only to identify the
offender and the offence itself, but also to seatthe location of the illicit proceeds and to
establish whether the illegal proceeds have beed tascommit other offences.

302. As regards the general framework, the prelimindage to the exercise of the criminal
action falls within the competence of the InvediiggaJudge. During the preliminary investigation
stage, prosecuting functions are performed by thwedtigating Judge, who is responsible for
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criminal action, and by the Procuratore del Fisdmowis responsible for evaluating any case
dismissal requests. The Investigating Judge isimedjto proceed against «any type of offences as
soon as he has knowledge thereof in any mannetr»lgaof the Criminal Procedure Code). Law
enforcement officials and anyone required by lawntke reports or official denunciation (art. 22
of the Criminal Procedure Code) shall inform thevLl@ommissioner (Investigating Judge) of the
notitia criminis (except for the cases where prdosgs may only be brought upon a complaint).
Omission to report is criminally sanctioned (a&03f the Criminal Code). Any other document
containing information addressed to the Judiciaihatity with regard to the commission of acts
constituting an offence shall be considered egaiab reports or official denunciation.

303. The preliminary investigative stage consists in-fpigd investigation procedures (such as
interviews, examination of withesses, confrontatjoidentifications, searches, seizures, expert
reports) directly carried out by the Investigatihgdge. Some of these procedures can also be
carried out by the Judicial Police.

304. During criminal proceedings, some precautionary suess may be adopted in relation to
persons (preventive detention, home arrest, priodribor obligation to remain on the national
territory, ban on expatriation: art. 53 and follagiiof the Criminal Procedure Code) or property
(seizure and forfeiture: Article 59 and followingtitle 74 of the Criminal Procedure Code.).
Such measures shall be ordered by the Judicialoftghand executed by Police Forces. Any
such measure can be challenged before the Crindundde of Appeal within 10 days from
notification or execution of the measure (art. 56he Criminal Procedure Code). The decision of
the Judge of Appeal can be challenged within 3®& diaepm notification of the measure before the
Highest Judge of Appeal, who decides on the legityrof the precautionary measure.

305. The case may be filed when the evidence collectembi sufficient to provide legal grounds
for declaring the defendant guilty. In this cadeg tludge forwards the written record of the
proceedings to the Procuratore del Fisco and rédugspinion on closing the proceedings. This
procedure ensures that another Magistrate superoiger the correctness of decisions taken by
the Investigating Judge. If the Procuratore detdsopinion is positive, the investigating judge
orders the closing of the file and the defendaatguittal. The case can be reopened only when
«new evidence is subsequently collected to thegehaf the defendant» (art. 135 Code of
Criminal Procedure). If the evidence collected ugfisient to demonstrate the liability of the
defendant, the Judicial Authority orders to adjotine case, by formulating the charge and
requesting to set a date for the hearing. All partshall have access to the records of the
proceedings. The hearing is public and takes plefere the Law Commissioner (Deciding
Judge) who, according to San Marino legal systdrall e a judge (natural person) other than
that who has performed the functions of Investigatludge. In the trial, namely during the cross-
examination, new evidence may be provided and exainicompared with that one collected
during the preliminary investigative stage. Prosiegufunctions are performed by the Procuratore
del Fisco. After evidence is collected, closingestzents are made: the Procuratore del Fisco, the
plaintiff's attorney and that of the defendant sithtmeir requests. The Judge reads the decision
containing the acquittal or conviction of the defant (art. 161 and 162 of the Criminal Procedure
Code). In case of conviction, the Judge shall alster to refund expenses and compensate
damage to the plaintiff. The Judge shall orderdbefiscation of the seized property or value-
based confiscation. The grounds upon which sucksida is made may be drawn up separately
and be deposited with the Court Register. The depball be notified to the parties. Each party
involved may appeal against the decision withinda§s, specifying the reasons for the appeal
(which shall be deposited within 30 days from thatifitation of deposit of the grounds for the
decision). Appeal proceedings shall take placehenform of a public hearing attended by all
parties even though they are not appellants. Thiside of first instance may entail a more severe
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punishment for the defendant only if the appealulsmitted by the Procuratore del Fisco. After
reading judgement on appeal, Court’s decision besdinal.

306. The Code of Criminal Procedure and the legislabancombating money laundering and
terrorist financing provide the Judiciary and thelidial Policy with investigative powers to
identify and find assets. In particular, the Judge authorise the Judicial Police to conduct
undercover operations, intervene in intermedia@ativities, simulate the purchase of goods,
materials and things which may generate illicitqeeds, and take part in any initiative aimed at
suppressing the offences of money laundering angrigt financing. |If, further to these
investigations, the Police proceeds with seizure,related confirmation shall be postponed until
investigations are concluded, when the acquisitibmelevant evidence is necessary. Also the
issue of warrants for provisional custody may béaykd until conclusion of investigations
(Article 15 of Law no. 28 of 26 February 2004).

Ability to Postpone/Waive Arrest of Suspects oziBeiof Funds (c. 27.2):

307. Police forces are vested with autonomous preaaamyopowers (i.e. arrest and stop) which
automatically expire if they are not confirmed I tLaw Commissioner within 96 hours from
notification. Arrest by the Police is mandatorytire event of flagrant offences punished by the
law by terms of at least 3rd degree imprisonmeanthé event of flagrant offences punished by the
law by terms of imprisonment lower than 3rd degtke,Police can proceed with the arrest. They
can also stop circumstantial suspects of offendeesvihere is grounded suspicion of escape also
in relation to the inability to identify the suspexr when reasons for investigation or community
protection so require» (art. 92 Code of Criminald&dure). The Police can also seizedbeus
delicti and any other relevant item. This measure is sulbgethe same confirmation procedure
envisaged for arrest and stop.

308. The Law no. 28 of 26 February 2004 sets out smepifovisions regarding investigatory
measures for ML and FT. The Law Commissioner mastpone validation of a seizure order
until the conclusion of the investigation or detag issue of preventive detention orders as long
as the acquisition of relevant evidence is necggsaticle 15 paragraph 4 of the Law no. 28 of 26
February 2004).

Additional elements

Additional Element—Ability to Use Special Invediigg Techniques (c. 27.3):

3009. As mentioned in the third round MER, Article 15thé Law no. 28 of 26 February 2008 as
amended by Law no. 92/2008 (article 84), the Lamn@issioner may authorise special agents of
the Police Forces to conduct undercover operatigmervene in intermediation activities,
simulate the purchase of goods, materials and .dtuethermore, Law no. 98 of 21 July 2009 lays
down the framework for use of wiretapping, such soe@s being authorised for use in the
investigation of offences punishable by no less tBadegree imprisonment as well as a specific
list of offences, including also explicitly offerceelated to banking, financial and insurance
activities punishable by no less than second degrgisonment. On 29 December 2009,
Delegated Decree no. 178 was adopted, which seis detail the rules applicable regarding the
archive of wiretappings kept by the Court, the ascand consultation procedures, the archive’'s
features, the record-keeping, and the confidetytialies.

81



Report on fourth assessment visit of San Marino — 29 September 2011

Additional Element—Use of Special Investigativenheques for ML/FT (c. 27.4):

310. The legal framework allows a number of special stigmtive techniques. The authorities
have made limited use of special investigative negles when conducting investigations of ML
and underlying predicate offences. Controlled @elas were used in a ML investigation, and
wiretapping in a corruption case. Controlled deie® were also authorised in the context of a
case involving international co-operation which vpasiding at the time of the on-site visit. The
police indicated that that they make use of usegflar investigative techniques.

Additional Element—Specialized Investigation Groapsl Conducting Multinational Cooperative
Investigations (c. 27.5):

311. There are no permanent or temporary groups spesihiin investigating the proceeds of
crime (financial investigators).

312. Co-operation with foreign authorities, notably ikal authorities, takes place frequently for
the purpose of investigation and when special iyatve techniques are used by foreign
authorities, those can be used domestically fogstigation and prosecution purposes.

Additional Elements—Review of ML and TF Trendsdw Enforcement Authorities (c. 27.6):

313. ML and TF methods, techniques and trends are disdusn an interagency basis at the level
of the Technical Commission for National Coordiontestablished in 2009, as well as in bilateral
meetings of the FIA with the law enforcement auties and the Investigating Judge or of the
latter two. The Investigating Judge holds regulaetimgs with the law enforcement authorities to
analyse reported cases, examine the modalitiesstectdand investigate offences as well to
discuss the results of investigations carried ot @perational aspects. When investigations are
concluded, it was reported that the results ackieved checked and analysed with a view to
improving the investigative strategy on the basithe experience gained.

Analysis of effectiveness (R.27)

314. The third round evaluation had concluded that #vwe énforcement authorities needed to
start playing a more active role in ML/FT effortedathat a more pro-active approach in the
investigation and prosecution of ML offences waguieement. It was also recommended that
more focus should be put on the financial aspettsajor proceeds generating offences as a
routine part of the investigation and that compeis in this field of the law enforcement
authorities needed strengthening.

315. As mentioned above, the investigations of ML andoffénces are a prerogative of the Inter
Force Group which has specific competence in thedd.f Notwithstanding the legal and
institutional changes that have been brought ierotal give the Police a firmer basis as far as and
their pro-active role in the investigation of sumffiences, and the additional training carried out,
the changes in the practice are yet to be demaadtra

316. The statistics received from the Court indicate tiere has clearly been an increase in the
number of ML investigations and prosecutions, whégipears to be the result of a determined
policy within the Single Court to devote effortssiach cases.

317. However, they also show that in the period from 06 June 2010, as far as ML
proceedings are concerned, there have been onhstances where the notitia criminis was
registered as a result of a report from the Poliamely the Gendarmerie and the Civil Police, out
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of a total of 27 notitia criminis. The rest of thetitia criminis were registered as a result of
reports from FIA (17 reports), foreign authoritiesgatory letters (7 reports) and the Central Bank
(1 report). That is to say that over 60% of theestigations are initiated based on a FIA report,
whereas 7% are generated by the Police, and thepriesarily as a result of MLA related
investigation. One conviction was based on thegdtigations carried out on the basis of a notitiae
criminis directly acquired by the Police.

318. It remained unclear whether the competent autlesrliiave ever made use of their ability to
postpone/waive arrest of suspects in connectiorarty case investigated. As regards the
investigations conducted so far, the discussiotd dthering the visit clarified that the competent
authorities have continued to use traditional itigesive methods in this process.

319. It was also very clear that the role played by kiAassisting the law enforcement agencies
and the Investigating Judge with respect to thenfomal aspects of the investigation is crucial and
that the law enforcement authorities rely on thigerey for undertaking the financial
investigations. Notwithstanding that this role lsoeestablished in the AML/CFT law specifically,
this is set out in optional terms (“ may request tlo-operation of the Financial Intelligence
Agency with a view to carrying out financial inviggttions”) whereas in practice it would appear
that FIA is required to carry out the financial éstigation aspects on a rather systematic basis and
to assist the police officials in the investigatiphase, including when gathering financial and
banking documentary evidence from reporting emtitiéhis signals that there is a certain level of
over-reliance on another (non law enforcement) egeis a routine part of the investigation and
can be a sign that there continue to be gaps asftire level of knowledge and experience of the
law enforcement agencies in carrying out autonomgotisancial investigations. From the
discussions held during the visit, it was not desti@ied that the law enforcement agencies are
capable of handling complex financial investigasiavithout the support of other authorities.

320. As regards the results of the investigatory actibthe Investigating judge, while in 2006,
there had been only 4 proceedings initiated for dlences, the number of ML investigations
started by the Investigating Judge has initiallpaeed stable in 2007 and then increased in 2008
(2008: 13; 2009: 10; October 2010: 9), involvingimereasing number of persons.

321. While there have been no prosecutions at all inpdmeod from 2006-2008, there have been
2 prosecutions in 2009 and 6 in 2010, this reddisg very encouraging. When considering these
figures, one has to remember that the San Marirtbodties are greatly dependant on the
assistance received from the foreign counterpaftsvever, that being said, the results of the
system in terms of prosecutions remain modest.eyands convictions achieved, all involved
laundering of proceeds derived from foreign preidisa There remain open questions as to
whether internal proceeds are investigated by dle dnforcement agencies in terms of money
laundering and challenges that the authoritieseaperiencing in investigating and prosecuting
ML as an autonomous offence, based on evidenceemgathin San Marino as opposed to
depending on foreign authorities.

322. While one should of course take into account thatédd number of officials of the San
Marino competent authorities, as well as the stiort between the previous evaluation and the
current one, it appears that the skills of the éamfiorcement agencies need to be further enhanced.
As suggested previously in this report, as regénesPolice, the authorities should consider
making full use of the provisions of the AML/CFT waand delegate decree to second Police
officers to the FIA, as this could expose thoseosded law enforcement officials to the daily
FIA’s work and financial analysis aspects and coumdthe medium and long term impact
positively on the capacity of the law enforcemegerecies to develop their own pool of expertise
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to pursue complex financial crime investigatiorather than rely on another agency for a key
aspect of the investigation.

323. As regards the Investigating Judge, the low nunalbgrosecutions raises as well an issue of
effectiveness. The authorities should take measasegpropriate to enable Investigating Judges
to develop their expertise and should consideripdaan emphasis on the development of case
law on standalone money laundering, based on esgdeollected in San Marino.

Recommendation 32 (Statistics — law enforcement andsecution)

324. See statistics in the Introduction and Section 2.1.

Recommendation 30 ( Adequate financial, human ar&thnical resources — law enforcement and
prosecution) (rated PC in the third round MER)

Summary of 2008 MER factors underlying the ratind developments

325. As described in the 3rd round evaluation reporty $arino had received a Partially
Compliant rating for its compliance with Recommetimta 30. The evaluation team had
concluded that, in the light of the data availat@garding the law enforcement and prosecution
authorities, the law enforcement authorities apgedo be adequately staffed and structured,
however reservations were expressed as regargsdbtcal experience and expertise on ML/TF
issues of the law enforcement authorities and gibenlimited training, both upon recruitment
and on an on-going basis, on ML, TF and AML/CFT terat

326. As regards the structural organisation of the laforeement and judiciary, as well as the
requirements to maintain high professional stargjatide previous findings remain valid. The
evaluation team did not find any indication of uadafluence or interference.

327. As regards the level of resources dedicated to Md a&F related investigations and
prosecutions, the staff of the Single Court, Ordindurisdiction Section is composed of 8 Law
Commissioners, 6 of whom are assigned to the cafield: 4 of them deal with preliminary
investigations, and 2 are responsible for crimdeadisions. At the time of the evaluation, only one
Investigating Judge handled criminal preliminarydstigations for ML, offences envisaged by
the AML/CFT Law and financial and banking offencédter the visit, a second Investigating
Judge was also appointed and also deals with sasbscwith the case file being distributed
between them according to the monthly date of tegien. It is also important to note that the
Investigating Judges who deal with criminal prétiary investigations for ML, and both
deciding judges, are also responsible, with varglagrees of responsibility, for the execution of
rogatory letters as well as participation in trags and performing other judicial activities duties

328. Another Investigating Judge is responsible foripriglary investigations related to terrorism
offences (no note: none to date), corruption, cafgooffences, bankruptcy offences, fraud to the
detriment of the State, etc. The other Investigafindge deals with proceedings related to other
offences, including predicate offences to ML, amdbther magistrate (Uditore Commissariale)
also performs investigative functions.

329. Each Investigating Judge is competent to conduegsitigations relating to ML or TF
whenever the relevant offence is discovered incthr@ext of a proceeding already assigned and
concerning for instance a predicate offence. Is ttase, the case file is not transferred since
according to the rules, all criminal judges ardyfabmpetent with regard to all crimes.
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330. There are two deciding judges, who reciprocallyaep each other. The case files are divided
between them according to the type of offence coweck one being responsible with the trial and
criminal decisions for indictment concerning ML, , TRML/CFT offences, as well as banking,
corporate and financial offences while the other decisions regarding proceedings for other
offences. They are also the deciding judges fanaiging interceptions. A magistrate appointed
for the criminal appeal deals with appeals agaprscautionary measures and the sentences
adopted by the first degree judge, and the Highaedtje of Appeal decides on the legitimacy of
precautionary measures concerning persons andrpyopke/she is also competent in relation to
appeals made by thBrocuratore del Fiscoagainst provisions of rejection of international
assistance requests.

331. The evaluation team noted that the Court expergeaaather heavy workload. The evaluation
team believes that this issue may affect its ressurboth in terms of departures and of
attractiveness to identify and recruit new judgBse issue of workload has also to be seen in
perspective with the growing number of preliminanyestigations related to ML and other
financial and banking offences, as well as theaasing number of incoming and outgoing
rogatory letters, some of which as detailed in iBact6 of the report, require complex
investigative acts and requests.

332. The authorities reported that the Court had takeasures to review its human resources
(Qualified Law no. 1 of 4 May 2009) and upon theuest of the Head Magistrate, the
Government and the Parliamentary Commission foticRudiad approved the recruitment of an
additional magistrate to deal with preliminary istigations in the field of ML, TF and financial
crimes.

333. An Investigating Judge is appointed through a pubbmpetition to which are entitled to
participate graduates of Law who have practicedptioéession as attorney for at least six years,
magistrates and law professors teaching at untyer8iter a trial period (of three years) the
appointment of Law Commissioners are to subjectdafirmation by the Judicial Council
(composed of all magistrates on duties, 10 memtbietise Parliament and the Secretary of State
for Justice). Once their appointment is confirmeaw Commissioners hold their position on a
permanent basis, except for resignations or reimtafdue to violation of professional
obligations). The recruitment of the additionalgedccurred after the on-site visit.

334. The authorities stressed during the visit that whti recruitment of an additional magistrate, it
was expected that the resources devoted to inatistig of financial and economic crimes,
including ML, would be strengthened, with a view goaranteeing an effective and rapid
conclusion of the preliminary stage investigaticdbsnsidering that this recruitment only occurred
after the visit, this did not have an impact on $heation at the time of the visit, and one should
also take into account the fact that any new résuperson would need a certain period of
adaptation before becoming fully operational anitdpéully familiarised with the specificities of
the Sammarinese legal system. The evaluation temsiders that the workload of the deciding
magistrates should be kept under close scrutiny that further training shall be required to
ensure that the newly recruited magistrates bedaltyeoperational.

335. As regards the Police, it was already indicated tha Police Inter-force composed of 6
members belonging to the three corps (3 from Gtalice, 1 from Gendarmerie, 2 from Fortress
Guard) is responsible for cooperating with the btiggating Judges in the investigation of ML, TF
and financial crimes. These members are appointebdebExecutive Magistrate upon proposal of
the Investigating Judges, on the basis of theifegsional standards. They depend on the
Judiciary as regards operational activities, whtninistratively they are under the authority of
their respective Commanders. In 2009, the Goverhrdenided to establish a working group
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composed of 6 police officials (3 from the Interré® Group, 1 from the Civil Police and 2 from
the Fortress Guard) with specific functions in gmeting and combating ML and TF.

336. As regards training of Police officials, the siioatappears to have improved. A training was
jointly organised by the Police, FIA and the Sin@leurt in May 2010, gathering around 100
officials of the three police corps, and coverihgdretical aspects of the AML/CFT legislation
(relevant norms, competences and investigationratipg procedures for identifying financial
flows) as well as practical sessions on asset figa®on and investigation techniques. There are
however no regular compulsory training programmesAML/CFT issues or a requirement to
attend on a regular basis relevant training courdssexplained earlier, it appears that law
enforcement officials and judges competent for NI, and predicate offences would benefit
from a regular attendance to specialised trainimgparticular as regards financial investigation,
handling of complex criminal investigations of fiiaal and banking offences, techniques for
tracing proceeds and evidence gathering, etc.

337. As regards technical and other resources, the d@lid Court judges make use of the
facilities and resources (logistics, IT, etc) whiate available to their respective agencies and
institution. No major changes, compared with thevjmus situation, were reported to have
occurred in this respect.

Additional elements

Special training for judges (c.30.4)

338. As regards the training of magistrates, primairiiis tappears to be self training, which was
explained as taking place through the study of asgjudgements are automatically distributed
among judges of the Court) of legal literature aathanges of information and experience
among magistrates and with foreign counterpartaials also indicated that each magistrate had
participated in specific courses open to the varimstitutions involved in AML/CFT, organised
under the aegis of the Secretariat of State anth@iex by financial institutions, professional
associations, etc). A specific training in the diedf investigation in the fields of ML and
international organised crime was also organise@dtober 2010, in co-operation with Italian
magistrates. No special educational programmeseirap for judges and courts concerning ML,
FT and predicate offences, the training availakladporganised in an ad-hoc manner.

2.6.2 Recommendations and comments

Recommendation 27

339. The authorities should make full use of the pransiof the AML/CFT Law and delegate
decree to second Police officers to the FIA, as tuuld in the medium and long term impact
positively on the capacity of the law enforcemegeracies to develop their own pool of expertise
to pursue complex financial crime investigatiorsther than rely on another agency for a key
aspect of the investigation.

340. San Marino authorities should take measures asoppate to ensure that the San Marino
police officials start playing an active role in ANCFT efforts.

341. The authorities should consider placing an emphasigshe development of case law on
standalone money laundering, based on evidencectedl in San Marino;
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Recommendation 30

342. The authorities should continue to take measuresagwopriate, to ensure that law
enforcement officials and judges can develop thkilis and expertise, such as through regular
participation in specialised trainings in San Marior abroad, in particular as regards financial
investigation, handling of complex criminal invgstiions of financial and banking offences,
techniques for tracing proceeds and evidence gather

343. San Marino should continue to review on a regulsidthe resources of the Court and the
judges’ workload, also taking into consideratioe #pecific case workload and complexity of
pending cases, as well as the respective worklesigadl from mutual legal assistance requests,
and take remedying measures as appropriate toecasiefficient treatment of cases.

344. San Marino should ensure that the law enforcemathioaities have the necessary equipment
and are trained to make use of it so as to haveabil@y to make full use of the special
investigative techniques allowed by the legal fremk.

Recommendation 32

345. This Recommendation is fully observed.

2.6.3 Compliance with FATF Recommendations

Rating Summary of factors relevant to s.2.6 underlying ov@ll rating

R.27 PC » Though the number of ML investigations is incregsithere are very
few police generated ML investigations

» Effectiveness issues: (1) the effectiveness andiafty of the role of
the law enforcement authorities in the investigatiphase is no
demonstrated; (2) it was not demonstrated thaPtiee has the ability
to carry out autonomously (complex) financial inigetions without
the support of other authorities

—

2.7 Cross Border Declaration or Disclosure (SR.1X)

2.7.1 Description and analysis

Legal Framework

Summary of 2008 MER factors underlying the rating

346. San Marino had received a Non Compliant rating uride third evaluation round given
that it had not implemented the requirements otBp&ecommendation IX.

347. As a result of the application of compliance enlramcprocedures, and in order to
implement those requirements, the Congress of Stdtdpted Delegated Decree no. 138 (31
October 2008) which introduced a disclosure syst&wubsequently, those provisions were
abrogated and a revised system was put in platethtadoption of Delegated Decree no. 62 of
May 2009, which was ratified and amended by Debksgjddecree no. 74 of 19 June 2009 on
Cross border transportation of cash and similatrungents setting out a declaration system.
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Further amendments were introduced after the tigiRatifying Decree Law no. 181 of 11
November 2010 (subsequently Decree Law no. 18 dd@&ember 2010).

Mechanisms to monitor cross-border physical tramgimn of currency (c.IX.1)

348. The Delegated Decree no.74 introduces a legairergant for any natural person entering
or leaving the territory of the Republic of San Marto declare the transport of cash and similar
instruments in Euro or foreign currencies of mdrant EURO 10,000 or the equivalent value by
making a written declaration to the Commands ondineoffices of the law enforcement agencies
(i.e. the Gendarmerie Corps, the Civil Police Caapd the Fortress Guard). It should be noted
that the declaration requirements, before the aments introduced after the visit by Ratifying
Decree Law no. 181 of 11 November 2010, establistmad the declaration could also be
submitted to financial institutions and that thigtion was subsequently eliminated. Article 1
defines cash as “banknotes and coins in Euro cgrathrrency” and similar instruments are
understood to include “ bearer negotiable instrusiancluding travellers cheques, cheques, bills
of exchange and payment orders, that are eithdrearer form, endorsed without restriction,
instruments issued in a form such that the relatiedis transferred on delivery as well as signed
instruments that do not specify the name of theefieiary or which specify a fictitious
beneficiary”.

349. The requirement covers also transfers of cash emitas instruments, to and from foreign
countries, carried out by post, which until 11 Naoer 2010 were to be declared to the Post
Office at the time of shipment or within 48 hoursreceipt or sending and after directly to the
Commands or branch offices of the Police Forcekiwi48 hours of receipt.

350. The obligation does not apply to transfers by postders or promissory notes, or giro
cheques, bank cheques or bank drafts, which spt#@fyname of the beneficiary and the clause
non negotiable and are drawn or issued by authibqiseties under the LISF, or drawn on or
issued by foreign parties that mainly carry outaativity falling under the reserved activities
indicated in LISF, established in a State applybfigations equivalent to those set forth by this
Decree and imposing supervision and control ovenpgi@ance with such obligations for the
purposes of preventing and countering money laumglend terrorist financing.

351. The obligation to declare applies to all partieghtindividuals and legal persons, importing
or exporting cash and similar instruments. If agitgl person acts in the name and on behalf of a
legal person, and fails to make the declarationgctians are available and applied to the legal
person, which is jointly and severally liable witie individual who has carried out the import or
export. The authorities indicated that the Admiaiste Judge of Appeal had confirmed the
application of a sanction to a company when itallegpresentative had been found in possession
of undeclared cash during an inspection by ther€sstGuard and the company was held liable in
that case.

352. The FIA as provided the following statistics wigspect to the total number of declarations
received, with a breakdown per entity (natural/lgmgason).

Table 16: Declarations on Cash Cross Border Declatisn Reports

Year incoming |outgoing | Total
Natural Persons
2009 98 187| 285
Legal Persons 30 31 61
Total 128 218| 346
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Year incoming | outgoing Total
Natural Persons
2010* 23 88| 111
Legal Persons 45 43 88
Total 68 131 199
As at 9th November 2010
Source:FIA

Request information on origin and use of currerciX(2)

353. Amendments introduced by Ratifying Decree Law r&L @f 11 November 2010 clarify that
the obligation to declare is not considered tolhled if the information provided is incorrect o
incomplete. Law enforcement representatives hagethhority to verify the identity of persons
and inspect the vehicles and luggage when undegakégular border controls. The law
enforcement official is responsible for checking tiuthfulness of declarations and any false
answers given to them represents an offense & &ddement (Article 297 of the Criminal Code),
which gives them the authority to perform an irglegient investigation to ascertain whether the
crime has been committed, including by requestmgfarther information from the person.

354. All the members of the law enforcement agenciespeform inspections not only at border
points but also within the country in cases of sieps. Pursuant to Article 3 of Delegated
Decree no. 74 of 19 June 2009, the various lawreefoent agencies responsible for ML
investigations are not subject to any kind of spatr territorial restrictions in the exercise of
supervision and control activities regulated by the. Therefore, considering the limited
territorial dimensions of the Republic of San Marithe entire territory can be considered a
“customs supervision area”.

Restraint of currency (c. 1X.3)

355. The legislation is not explicitly covering the aotity by law enforcement officials to be
able to stop or restrain currency or bearer nepletismstruments during a time period, in order to
enable it to ascertain whether there is a suspigidviL or TF. Article 3 (2) of Delegated Decree
No 74 of 19 June, 2009 specifies that authoritiesl salso subject persons, vehicles and their
contents to control measures “if there are readergounds to believe that the transportation of
cash or similar instruments is connected to moaagdering or terrorist financing”.

356. The legislation provides that false declaratiorestarbe considered a breach of the reporting
requirement and entail application of relevant sans, including restraint of currency as detailed
below.

Retention of information of currency and identifioa data by authorities when appropriate (c.1X.4)

357. The declaration form contains a series of data kvhieeds to be filled in, which include,
inter alia, the details of the person submitting tleclaration (name, identification code, place of
birth, birth date, country of residence, natiotyalind address), the party on whose behalf the
transfer is being made if other than the persomitting the declaration, the type of cash or
instruments and the amount as well as further mébion on the transfer (origin, final recipient,
intended use, means of transportation) and the atadesignature. All declarations received are
uploaded in the FIA database are used by the FlFettorm its functions. The retention period of
such data is 30 years, following which the docuragon can be transferred to another authority
for archiving purposes.
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358. Furthermore, Article 6 requires law enforcementoeifs to draw up an official report on the
seizures made and the declarations submitted byettsmns involved and to forward it to the FIA.
Reports are kept by the Headquarters of Law Enfoece Agencies (Fortress Guard) and are
available to the FIA to conduct financial analysis.

Access of information to FIU (c.1X.5)

359. It is to be noted that until 11 November 2010, ¢hetas an option where the declaration
could be submitted to the financial institutionsogpposed to the law enforcement officials. This
option has been repealed. The legislation reqtinascopies of all declarations are transmitted to
the FIA within the tenth day following the referenmonths with the exception of a transmission
within the next working day in cases where them faccts or circumstances from which it is
inferred that sums of cash are related to ML andTHe FIA receives also, pursuant to Article 6,
copies of official reports prepared by the police the seizures made and the declarations
submitted by the persons.

Domestic co-operation between Customs, Immigratiahrelated authorities (c.IX.6)

360. Article 10 of Delegated Decree no. 74/2009 refersational and international co-operation
regarding cross-border cash movements. The asteout that all data and information acquired
by FIA may be exchanged with other competent natiaathorities when fact and circumstances
arise through which it can be inferred that the eyoor similar instrument are connected to
money laundering or terrorist financing.

361. Since the Delegated Decree was issued, the auigisordicated that regular meetings were
held between the FIA and the police forces to @efmplementing procedures and creating a
functional work flow, where functions, powers amterant results are defined at each level of the
process.

362. These meetings are also aimed at addressing isfueencern and interpretation (i.e.
transfer of cheques without the amount or with ¢gaton ‘to myself’, transfers of multiple
cheques and cash below the threshold but whichether exceeded the threshold, control of cash
couriers, etc) but also to prepare an adhoc repatquire information on the persons and means
of transport to verify that the verbal declaratiomsde are truthful

363. The feedback received from the authorities reggrdin-operation issues related to the
implementation of SR.IX was positive. The FortréSsard provided examples of such co-
operation with other law enforcement authoritiesjnistances where the persons involved had a
criminal record. As a result of this co-operatignyas reported that FIA had initiated financial
analysis in 3 cases, based on the cash contraiecaut by the Police forces at the border, and
that one case had been referred to the judicifibaity for investigation.

International co-operation between competent autles relating to cross-border physical
transportation of currency (c.1X.7)

364. Article 10 of the Delegated Decree, as amendedblemahe FIA to exchange data and
information received in this context with other dmcial intelligence units when facts and
circumstances arise from which it is inferred tlsaims of cash or similar instruments are
connected with ML and TF. This provision is apptilea, as far as the scope of exchange of
information is concerned, only to casesofinected with money laundering and terrorist
financing'. The authorities indicated that this provisiorslzways been interpreted and applied in
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a wide manner. FIA indicated that it exchanges lerfyuinformation relating to cross border
physical transportation of currency.

365. Article 12 (7) of the AML/CFT Law empowers the Rui authority to cooperate and
exchange information with foreign counterparts lom Ibasis of specific co-operation agreements.
The Police authority may also exchange informatiorough the National Central Bureau of
Interpol. It was reported in this context that thertress Guard can exchange information with
other police authorities and that co-operation sakace through exchange of information with
the Guardia di Finanza regarding the import/expbgoods as well as on individual cases.

Sanctions for making false declarations/disclosui@splying ¢.17.1-17.4, c.IX.8) & Sanctions for
cross-border physical transportation of currency faurposes of ML or FT (applying ¢.17.1-17.4,
c.1X.9)

366. As mentioned earlier, pursuant to article 2 of fhelegated Decree, the obligation of
declaration is not fulfilled if the information praled is incorrect or incomplete.

367. Making a false declaration or failing to file thedaration or providing inaccurate or
incomplete information constitutes an administmtiwiolation and is punished by an
administrative sanction of up to 40% of the amotansferred or attempted to be transferred,
exceeding the equivalent value of €10,000, withimimum sanction of € 200 . This pecuniary
sanction is applied even if the facts are envisagean offence by another provision of the Decree
or other laws, and if it is connected with anotbBence, it shall be separately prosecuted. False
declarations are reported to the Court. Pecunemgt®ons are immediately applied.

368. This provision was amended in November 2010 anthéarcompleted in order to include
also explicitly cases where a similar instrumehthaugh bearing the drawer’s signature, does not
contain an indication of the amount. In such caadsed € 200 administrative sanction shall be
applied for each instrument.

3609. Article 7 paragraph 2 of the Delegated Decree seter Title VI, Chapter Ill of the
AML/CFT, thus ensuring that Article 70 of the Lappdies, setting out provisions applicable as
far as the liability of a legal person is concerned

370. Furthermore, in application of article 5, anyoneovdmits to provide the personal details of
the person on whose behalf they are transferrish oa similar instruments to and from foreign
countries or provides false information shall banipbhed by terms of imprisonment or second
degree arrest or with a third degree daily findsTovision had not been yet applied in practice.

371. Article 8 of the Delegated Decree allows for a dgeprocedure of voluntary settlement,
which consists in the immediate payment equal t&% 16f the money or similar instruments
exceeding the threshold of € 10.000, with a mininof€ 200. In such cases, the payment is
executed within 20 days of its notification and & orders the return of money or similar
instruments within 10 days following receipt of g@of of payment. Voluntary settlement is not
permitted for an amount exceeding the value of EQ@®.

372. Though welcoming the clarifications brought by ta@vember 2010 amendments in respect
of instruments without a reference of the exactamahe evaluators remain unconvinced by the
changes introduced. Though sanctions were raised $0% to 40% of the amount in excess of
the fixed threshold, the voluntary settlement rideables one to immediately pay 10%, of the
money exceeding the fixed threshold, with a mininafr§ 200.
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373. The authorities have provided detailed statistiosthe controls carried out by the Police
forces, the violations ascertained and the sargtapplied. The information below summarises
the main results:

Table 17: Transport of cash and similar instrumentsacross transnational borders
Period: From 3% October 2008 to 31October 2010

Administrative Amounts

Year | Controls carried out | Violations ascertained, % . .
sanctions (euro) | involved (euro)

2008 64 -10,0% - -
2009 2.988 13]0,4% 24.018 458.592
2010 6.055 17]0,3% 38.098 260.205

Table 18: Sanctions applied per instrument type

Amounts sanctioned per instrument type (year 2010)

B QOther instruments
22,0%

\_ B Cash

78,0%

Confiscation of currency related to ML/FT (applyiog.1-3.6, c.IX.10) and pursuant to UNSCRs
(applying c.111.1-111.10, c.IX.11)

374. Freezing, seizure and confiscation also apply ia tontext. Article 6 of the Delegated
Decree sets out that the cash and similar instrtsrieansferred or attempted to be transferred
exceeding the equivalent value of € 10.000 shafidigect to administrative seizure and the sums
or the assets seized are deposited with the FlAinvithe next working day. Seizure is also
executed within the limit of 40% of the amount eadi®g the threshold, and without a limit when
the object is indivisible or when owing to the matand amount of the assets transferred or
attempted to be transferred, the related valueuro Eannot be easily assessed at the time of
seizure. The interested parties can appeal aghimseizure order to the FIA. The evaluation team
was informed that in 2009, the amounts seized ameduto 52.000 Euros, while in 2010 to
117.000 Euros, in addition to seizures of finandamstruments. No information was available
regarding appeals made against the seizure orders.

375. Cash or similar instruments are returned to thegrex entitled within 5 days from the date
of seizure if a) the interested party demonstrdtassuch cash or instruments are not covered by
the declaration requirement pursuant to article () they are not retained as payment of the
administrative sanction. Before the amendment®sdiired in November 2010, returns were also
possible if the author of the violation had decdase

376. The Fortress Guard has access to the UN listshbuadsessors were unable to establish how
they applied them. The evaluation team was lafernmed that they have real time access through
a specific website, which is also accessible via FhWA website. The authorities indicated that
names are verified at the time of controls, simeeitientity of the person stopped and that of any
person transported shall be communicated via radibe police headquarters, which shall verify
whether the names are included in the lists.
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Notification of foreign agency of unusual movenwmrecious metal and stones (C.1X.12)

377. Before the evaluation visit, the Delegated Decrekrmt cover explicitly aspects arising
from the discovery of unusual cross border moven@éngold, precious metals and precious
stones, and those are not covered as such by atgrateon requirements or by the international
co-operation provisions of the decree. The autiesrihen indicated that in such cases FIA would
exchange information both with other national attfes and with corresponding financial
authorities.

378. After the visit, Article 3 paragraph 3 of DecreenLao. 74/2009, as amended by Article 35
of Decree Law no. 187/2010 (ratifying Decree Law 1®1 of 11 November 2011) requires police
authorities to immediately inform the FIA of anyss border movement of gold, precious stones
or metal considered to be suspicious. It was irtdecghat FIA may exchange information with
other competent authorities, in application of pinevisions of Article 16 of the AML/CFT Law,
however, as indicated in this report, this artialows FIA to exchange information only with
other FIUs. Additional clarifications provided blyet authorities have also made reference to an
additional channel of communication of such insésnto foreign authorities: if in the context of
controls the Fortress Guard or any other policedsrascertain the existence of suspicious
movements of gold, metals and other precious stdressdes contacting the foreign counterparts,
they shall notify the Tax Office, which shall inforforeign customs offices, and the Office of
Industry, Handicraft and Trade, which shall infotime Central Liaison Office for notification to
the foreign competent Authorities and for the aggilon of the sanctions envisaged by law.

379. The authorities indicated that without prejudicettie legislation concerning cross-border
movements of cash, the Fortress Guard, in the frameof ordinary control activities on the
import and export of any goods, may carry out ieipas aimed at controlling gold, precious
metals and stones. Import and export operationg€eramg non-EU countries are subject to
Italian customs controls and may be carried outy dhtough authorised customs agents in
conformity with the Customs Co-operation Agreemeitih the EU. Also in this case, the Fortress
Guard controls transport documents (telematic stammpd physically checks goods and
documents. International co-operation is not lichitea any way and may also be carried out
exclusively for commercial and import controls,egpective of a correlation with a crime or
category of crimes.

380. In practice, no unusual cross border movement tf, goecious stones or precious metals
was detected.

Safeguards for proper use of information (c.1X.13)

381. The authorities stated that the information codddby the police is subject to secrecy, as is
the information collected by the FIA. Only desigethibfficers have access to the systems. The
sharing of information is allowed with other comgat authorities, only when facts and
circumstances arise from which it is inferred tii&t amounts are connected to ML and TF.

Training, Data Collection, Enforcement and TarggtiPrograms (c. 1X.14)

382. It was indicated that for training purposes, theisaance of the Italian authorities was

requested. Based on the information available, as wot demonstrated that competent law
enforcement authorities had received adequatdrigaamd that this is pursued on a regular basis.
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Supra-National Approach: Timely Access to Informaiic. IX.15)

383. N/A.

Additional elements — Implementation of SR.IX BHestctices (c.IX.16) & Computerisation of
databases and accessibility to competent auther{td X.17)

384. Reports are maintained in a computerised data dfagee FIA and of the Fortress Guard.

The authorities indicated that they are implemantime measures in the Best Practices Paper for
SR.IX.

Recommendation 32 (Statistics)

385. See above. Statistics maintained by the authomtiescomprehensive and include a variety

of breakdowns (overall value of movements to anomfrSan Marino, sanctions applied,
nationality of persons involved, direction of trpog, results of controls per port of entry etc).

Recommendation 30 (Customs authorities)

386. Limited information was available during the thmelind regarding the structures, funding,

387.

staffing of the Fortress Guard, which is the priynaompetent law enforcement authority for
undertaking the controls.

The authorities stated that they have involvedédistaff with experience in inspections on
persons and means of transport. There are 8 Palfimers involved in the controls and they
always operate in patrols consisting of two offiexithin the territory. The evaluation team was
also informed that as a result of the legislatilarges, the resources of the Fortress Guard had
increased, and the total number of staff now red@0 persons with a coverage of the territory
20 hours a day. Some trainings have been organigdidsome members having received training
on ML aspects. The authorities indicated aftenibe that the tools and equipment at the disposal
of the Fortress Guard are adequate since they batte computer devices and technical
instruments required to check means and vehicles.

388. The evaluation team was informed at a later sthgethe integrity of the Fortress Guard's

agents is guaranteed by their military status duedr tduties are laid down in Law no.132 of 13
November 1987. Their discipline is established bylno.15 of 26 January 1990, as amended by
Law no.28 of 18 February 1999. In the absence dhéu detailed information, the evaluation
team was not able to form a positive conclusiontlom adequacy of training received and
equipment available, nor on the requirements apiplic to the Fortress Guard to ensure that
officials are required to maintain high professiostandards and that there are appropriate
internal measures governing integrity aspects.

Effectiveness

389. The introduction of the declaration requirementlatively recent, and the authorities have

already introduced several amendments to extendstope of the obligation, clarify the

requirements, increase sanctions and ensure thdtlfh has access to all relevant information.
Additional measures were put in place to ensuré ttea law enforcement authorities properly
understand the new obligations and enforce them.

390. The introduction of such a declaration system &edémittance of a copy of the declaration

form to FIA and the subsequent storage of the datdained in the declaration allows the FIU
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and the other competent authorities to monitorfltves of cash and other instruments in and out
of the country. The authorities indicated thattiistem has started to work relatively well.

391. The effectiveness of the implementation of the a@tion obligation needs however to be
further enhanced. As mentioned previously, theslagpn enabled until recently to submit the
declaration to the financial parties (as opposedhto competent authorities), and though no
statistics were available on this, the assessreant has learnt that there was a clear preference of
the persons to make the declaration with the fiizduntstitutions.

392. While previously no controls were undertaken, thatistics clearly demonstrate an
increasing involvement of the law enforcement arities in carrying out controls starting from
2008 onwards. Sanctions were applied and enforeed 2009 only. The cases provided indicate
instances where the amounts involved ranged bet@&&@®00 Euros and € 200.000. Those cases
relate interestingly in majority to outgoing tramsf, and the nationalities of the persons involved
are in majority Italians, with one case involving Albanian citizen and one Sammarinese citizen.
13 violations were detected in 2009 with admintsteasanctions totalling € 24.108. This figure
rose to 17 violations for a total of €38.098 asymgary sanctions. The fines, in the aggregate,
amounted to less than 6% of the amounts involve20i09, and approximately to 14% in 2010
(this was probably due to the increase of pendit@a 10% to 40%). The average amount of the
fines issued is between € 200 and € 31.065, anch#jerity also seems to be in application of the
voluntary settlement procedure (i.e. 10%).

393. The evaluation team also noted that the arrangeniendisplaying information notices on
the declaration requirements may need to be re-eeaininformation is currently available on
the website of the FIA under an adhoc section fays€ border control, where the declaration
form can be downloaded. (www.aif.sm Cross border Controls > Model). The authorities
however stressed that the declaration requirenteatscame in force are widely known both in
San Marino and ltaly, as this measures was widghjigised.

2.7.2 Recommendations and comments

Special Recommendation IX

394. Authorities should take stock of the sanctions igdphnd analyse whether the voluntary
settlement provisions undermine the effectiversexs deterrent scope of the sanctions, and if
appropriate, reconsider the statutory sanctiomnsure that these are proportionate.

Recommendation 30

395. San Marino should ensure that the Police forceduding Fortress Guard officials, are
required to maintain high professional standards that there are adequate measures covering
integrity aspects.

396. Comprehensive training should be provided regularliaw enforcement authorities, and in
particular to the Fortress Guard, on detection a$hc couriers and further guidance on
trends/risks/patterns associated with cross bdrdesportation of cash and other instruments, as
well as typologies are available.

Recommendation 32

397. San Marino is compliant with the requirements of&temendation 32.
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2.7.3 Compliance with Special Recommendation X
Rating Summary of factors relevant to s.2.7 underlying owall rating
SR.IX PC »  Though the administrative sanctions applicable Hmeen increasegd

and may appear substantial, the voluntary settlemene
substantially reduces the level of sanctions anyg nmalermine the
deterring scope of the sanction.

«  Effectiveness issues: (1) the declaration systemb®en recentl
introduced, while it was not demonstrated that thehorities
responsible for overseeing its implementation wan@vided with
sufficient training to effectively perform their riations, (2) the
implementation of the declaration requirement atttine of the on
site visit was not very effective, considering tlla¢ declaratior
could be (and was) submitted to financial insting° (3) no
indication of undertaking risk assessment exescatethe border
specifically targeting cash movements

0 This possibility has been abrogated by the amentmistroduced after the visit through Ratifying BeeLaw no. 181 of
11 November 2010 (subsequently Decree Law no. 188 dlovember 2010.
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3 PREVENTIVE MEASURES - FINANCIAL INSTITUTIONS

Legal framework and developments since the third ealuation

398. Since the adoption of the third mutual evaluatieport in March 2008, San Marino has
taken several legislative and regulatory measumesrder to address the main deficiencies
identified in the third evaluation round. These @lepments are set out in detail under the
description of each of the relevant recommendations

Scope

399. The new AML/CFT Law applies to the whole financsactor as defined in Methodology,
including authorized parties pursuant to the LI&kjng of deposits, granting of loans, fiduciary
activity, investment services, collective investieervices, insurance, reinsurance, payment
services, electronic money issue services, exchamgemediation, etc. (Attachment | to the
LISF) as well as post offices, financial promoténsurance and reinsurance intermediaries.

400. Among other things, the new Law introduces a fatige of CDD requirements, including
the obligation to identify and verify the custonaerd the beneficial owner, to obtain information
on the purpose and intended nature of the busimdasonship as well as to conduct ongoing
monitoring of the relationship. Furthermore the nkeaw introduces a risk-based approach to
CDD and record keeping requirements have beengsiremed.

Law, regulations and other enforceable means

401. For the purposes of the assessment process, tlachig of relevant norms in San Marino
and their status according to the Methodologysifolows:

Table 19: Hierarchy of relevant norms in San Marinoand status according to the Methodology

Hierarchy of relevant norms in San Marino Status according to the Methodology
International treaties and conventions Law or ratjoih

Constitutional laws Law or regulation

Qualified and ordinary laws Law or regulation

DecreesDecreto, Decreto Consigliare, Decreto Delegato) | Law or regulation

Congress of State decisions Law or regulation
FIA Instructions FIA Instructions 2008-04; 2009-03; 2000-
04; 2009-05; 2009-06; 2009-07; 2009-09;
2009-10 are considered to qualify @s
“regulation” while the others are “other
enforceable means”

Circulars and standard letters issued by the for@®ffice for | Other enforceable means
Banking supervision (in force until the issuing @&fA

Instructions
Regulations of the Central Bank Other enforceal#ams
Circulars of the Central Bank Other enforceable meea

Standard letters of the Central Bank (only issuetil the entry| Other enforceable means
into force of the Law on companies and bankingariial and
insurance services, April 2006)

CBSM Recommendations Non binding guidance
FIA Guidelines Non binding guidance
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402. Eight FIA Instruction$' have been adopted in application of articles 3733 (1) and 95 (2)
of the AML/CFT Law, which clearly predetermine thecope and content. The power pursuant to
which they have been adopted can be consideredudisdtized by a legislative body”. The other
instructions have been issued under Article 4(19fddhe AML/CFT Law which empowers the
FIA to issue instructions regarding the preventamd combating of money laundering and
terrorist financing. All instructions issued by Figet out enforceable requirements which are
subject to sanctions for non compliance.

403. For the purpose of this assessment, and to enswansistent approach with previous
assessments, the evaluation team considered thedt #ight FIA Instructions are considered as
“regulation” while the others qualify as other emtf@able means. It is however to be noted that the
basic obligations under Recommendations 5, 10 &nthdt are marked with an asterisk (*) and
which should be set out in law or regulation areeced in the AML/CFT Law.

Customer Due Diligence and Record Keeping

3.1 Risk of money laundering / financing of terrorism

404. The new AML/CFT Law applies to the all activitiesdaoperations carried out by financial
institutions and DNFBPs as defined in the Glosgarthe FATF Methodology. In addition the
scope of application of the AML/CFT requirements haen extended to further DNFBPs and to
transactions below the thresholds provided by th€FStandard.

405. The new AML/CFT Law has also introduced a risk-lobapproachio CDD. Enhanced CDD
is required by law for non face-to-face businesati@nships, cross-border correspondent banking
and PEPs. Those three enhanced risk-categorieaattelled on the risk-based approach set out
in the Third EU AML Directive and are not the rdsof a specific risk assessment of the
Sammarinese financial sector. The AML/CFT Law doed provide for other mandatory
situations for enhanced CDD.

406. The instances for simplified CDprovided in the AML/CFT Law are also modelled b t
instances provided by the Third EU AML Directiveeé¢sc.5.8 for further details). In addition, the
FIA is empowered to specify, by issuing relevardtrinctions, categories of parties or products
characterized by a low risk of money launderingtarorist financing to which customer due
diligence shall not apply. However, FIA has not madse of the power to issue such an
instruction so far.

407. There is a clear need for a comprehensive risksassnt to properly judge the adequacy of
the current approach. Authorities reported durlm\tisit of plans to carry out such a risk analysis
and the development of a corresponding strateggltivess the risks of ML and TF identified.

L FIA Instructions 2008-04; 2009-03; 2009-04; 2009-25809-06; 2009-07; 2009-09; 2009-10.
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3.2 Customer due diligence, including enhanced or redwd measures (R.5 to R.8)

3.2.1 Description and analysis

Recommendation 5 (rated NC in thé&'3ound report)

Summary of 2008 MER factors underlying the ratind developments

408. As described in the 3rd round evaluation reporty Barino had received a Non Compliant
rating for Recommendation 5. The deficiencies noe@d included the existence of bearer
passbooks and the fact that certain categoriegnandial institutions were not covered by the
identification obligations. Evaluators also nothdttthere was no requirement in law or regulation
to carry out CDD when there is a suspicion of ML Td¥ regardless of any exemptions or
thresholds, when the financial institution has dewbout the veracity or adequacy of previously
obtained customer identification data, or whenyag out occasional transactions that are wire
transfers in the circumstances covered by SR. ¥idditionally the threshold applied to
transactions was EUR 15.500 rather than the EUBDD3imit set out in the recommendations.

4009. Further deficiencies included the lack of obligatim verify the customer’s identity using
reliable independent source documents, data ornration or to the other elements of the CDD
measures; to verify that any person purportingdiooa behalf of the customer is so authorized
and to identify and verify the identity of that pen; to identify the beneficial owner and take
reasonable measures to verify the identity of thaeficial owner; to determine whether the
customer is acting on behalf of another persontandke reasonable steps to obtain sufficient
identification data to verify the identity of thather person; to conduct ongoing due diligence on
the business relationship.

410. Evaluators also criticized that there were no miowvis in law, regulation or other
enforceable means that addressed circumstances wWiege is a failure to satisfactorily complete
CDD. Moreover there were no provisions in law, tagan or other enforceable means that
required financial institutions to perform enhanaiee diligence for higher risk categories of
customer, business relationship or transactiowalt also unclear to evaluators if there was any
explicit requirement to apply customer identificatirequirements to existing customers that had
opened accounts prior to the entry into force efAML/CFT Law N0.123/1998.

411. Since the adoption of the MER of San Marino (Ma&®b08), several legislative and
regulatory measures have been adopted by the dighor he legislative framework is now based
on Law No. 92 of 17 June 2008 “Provisions on préwgnand combating money laundering and
terrorist financing” that entered into force on tepber 2008. The measures have been
strengthened by the Law No. 73 of 19 June 2009 usthent of national legislation to
international conventions and standards on prawgréind combating money laundering and
terrorist financing” as well as Decree-Law No. 8426 July 2010 and Decree-Law No. 181 of
11 November 2010 “Urgent provisions modifying tegiklation on the prevention and combating
of ML and TF” (ratified according to the nationalopedure by Decree Law no. 187 of 26
November 2010).
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412.

Table 20: Instructions issued by the supervisory atorities

This framework is further complemented by 24 indans as set out in the table below.

Initr. Title Date In force Coverage
. . Financial (art. 18f
tr?epef?aﬂ?ganﬁi?]itarlc/(ljor?{eoc?_itrr?(lj;?r?ecigflz'06'08 Aauthorized parties mentioned |n
2008-01 | 1= AT e ol Ante Law | 30.06.08 | article 6 of Law no. 123 of 1
cing . 92/2008 December, 1998 (credit ard
Identification Procedures . .
financial brokers)
" . Financial (art. 18)
Enhanced pro_cedures for due _dlllgence_084l07_08 07.07.08 Authorised parties mentioned |
customers resident or located in countries, Repealed by ;
2008-02| . L o - 1" "Ante Law : article 6 of Law no. 123 of 1
jurisdictions or territories subject to strift Instruction .
o . 92/2008 December, 1998 (credit and
monitoring by the FATF”. 2009-01 . .
financial brokers)
“Identification, verification and assessmgnt Financial (art. 18)
2008-03| of “critical transactions” on large pattern pf 25.11.08 15.12.08 | Art.18 Letter a) and b) of Law nq.
transactions” 92/2008
Financial (art. 18)
Financial operators authorised [fo
“Specific measures for the electror]ic perform the reserved activity
2008-04| transfer of funds” on electronic wirp 25.11.08 01.02.09 | identified in subparagraph 1) df
transfers of funds” Attachment 1 to Law no. 165 of 17
November 2005 (“Payment
services”)
“Operating rules and procedural aspectq of
2008-05 | the fight against Money Laundering apd .5 14 g 15.12.08 | Financial (art. 18)
financing of terrorism” on extension of ttje
CDD requirement of financial parties”
“Enhanced procedures for due diligence [on .
. h / 05.08.09:
customers resident or located in countries, Repealed b
2009-01 | jurisdictions or territories subject to strict 29.01.09 | bealed Y1 Financial (art. 18)
— nstruction.
monitoring by the FATF and 2009-08
MONEYVAL”
) “Duties to inform foreign counterparts” on Financial (art. 18)
2009-02 obligation of San Marino Financi 06.02.09 09.02.09 Non financial (art.19}

22 Definition of Financial parties according to art.18 para 1 of the AML/CFT Law:

the authorized parties on the basis of Law 68 df November 17, 2005 and subsequent amendments;

the Central Bank, whenever in the field of itstitutional functions, establishes business raatiips or carries out
occasional transactions that require the fulfilmefrbligations set forth in this law;
the post offices whenever they establish bgsinelationships or carry out occasional transastibat require the
fulfilment of obligations set forth in this law;
the financial promoters as defined in articlea®d 25 of Law N° 165 of November 17, 2005;

the insurance and reinsurance agencies as defiratidle 26 and 27 of the Law N° 165 of Novembey 2005;
the parties that provide professional credibreery on behalf of third parties.

2 According to art.19 para 1 of the AML/CFT LaMon financial parties are defined as parties that provide professional
services regarding the following activities:

professional office of the trustee in confogmiiith the trust legislation ;
assistance and consultancy on matters of imeggtservices;

a)
b)

c)

d)
e)

f)

a)
b)
c)
d)
e)

f)

9)
h)

i)

assistance and consultancy on tax, financidlcammercial matters;

credit brokerage;

real estate brokerage;
running of gambling houses and games of chageet forth in Law N° 67 of July 25, 2000 and sgjent
amendments;

custody and transport of cash, securities hrega
management of auction houses or art galleries;
trade in antiques;

1
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Initr. Title Date In force Coverage
institutions to reveal information tp Professionals (art. 2f)
counterparts for the fulfilment of the CDP
requirements”

“Risk assessment and other evaluatipns Financial (art. 18)
2009-03| referred to in Article 25 of Law no. 92 of 1§7 22.05.09 01.06.09 | Non financial (art.19)

June 2008” Professionals (art. 20)

“Identification to be carried out through . .

third parties and ways of transmission |of Financial (art. 18)
2009-04 d . X - 22.05.09 01.06.09 | Non financial (art.19)

ocuments and information referred to [in Professionals (art. 20)

Article 29 of Law no. 92 of 17 June 2008” )

“Ways for the fulfilment of the obligationg Financial (art. 18)
2009-05| referred to in Article 22, paragraph 1, letfer 22.05.09 01.06.09 | Non financial (art.19)

b)” on beneficial ownership; Professionals (art. 20)

“Requirements of customer due diligenge,

record keeping and suspicious transaction

2009-06 | reporting for the professional practitiongr27.05.09 06.06.09 Professionals (art. 20)
referred to in article 20 of Law no. 92 of 17
June 2008”

e Franca . 19

2009-07| P . . ) 1 08.07.09 20.07.09 | Non financial (art.19)
transactions referred to in article 36 of Law Professionals (art. 20)
no. 92 of 17 June 2008” )
“Enhanced due diligence procedures for

2009-0g | customers resident or located in countries,g og o9 | 06.08.09 |  Financial (art. 18)
jurisdictions or territories subject to strift
monitoring”

“Requirements of customer due diligenge,
record keeping and suspicious transaction

2009-09| reporting for the professional practitiongrs 05.08.09 01.09.09 Non financial (art.19)
referred to in article 20 of Law no. 92 of 17
June 2008”

“Data and information that shall He Financial (art. 18)

2009-10| registered and maintained according |t003.12.09 01.01.10 | Art.18 Letter a) and b) of Law nq.
article 34, paragraph 1 of the Law 92/2008" 92/2008
“Procedure for irregular cheque reporting Financial (art. 18)

2009-11| under Article 32 of Law no. 92 of 17 Jupe 15.12.09 18.01.10 | Non financial (art.19)

2008” Professionals (art. 20)

2010-01 “Closure m’and replacement of “omniblis 08.03.10 15.03.10 Financial (a(t. 13) .
accounts Banks and fiduciary companies
“Provisions relating to closure qr Financial (art. 18)

2010-02| conversion of bearer passbooks and othef30.04.10 10.05.10 ;
bearer instruments and securities” Art.18 Letter a) of Law no. 92/2008

)
k)

purchase of unrefined gold;
manufacturing, mediation of and trade in, inahgdexport and import of precious metals and stones

24 According to art. 20 para 1 of the AML/CFT La&wofessionalsparties are defined as follows:

a)
b)

c)

members of the Registry of Accountants (holdingnaversity degree or holding an high school cedif) of the

Republic of San Marino;

members of the Registry of External Auditors aadliting companies and of the Registry of Actusirgd the

Republic of San Marino;

members of the Bar Association of Lawyers andaNes of the Republic of San Marino, when theycamut in

name of or on behalf of their clients any finan@alreal estate transaction, or when they assatstéomer in the

planning or execution of related transactions, ash

1) the transfer of any title of real rights on pedpes or companies;

2) the management of currency, financial instrumentother assets of customers;

3) the opening or management of bank accountsigsand securities accounts;

4) the establishment, management or administraifocompanies, trusts or similar arrangements witlwithout
legal personality;

5) the organisation of all the steps required tatdish, operate or manage companies.
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Instr. .
zt Title Date In force Coverage
B . . ) . Financial (art. 18)
2010-03| Provisions implementing FATF Special ) s 1 14.06.10 | Non financial (art.19)
Recommendation IlI .
Professionals (art. 20)
“Provisions implementing FATF Specidl Financial (art. 18)
2010-04| Recommendation IV- Indicators ¢f 21.06.10 01.07.10 | Non financial (art.19)
suspiciousness” Professionals (art. 20)

“Identification of the beneficial owner df Financial (art. 18)
2010-05 . Lo 08.07.10 12.07.10 | Non financial (art.19)
foundations and associations .
Professionals (art. 20)

B . - Financial (art. 18)
2010-06 Identification of the beneficial owner gf 08.07.10 12.07.10 | Non financial (art.19)

Trust Professionals (art. 20)
Financial (art. 18):

“Data and information that shall He Financial operators authorised [to

. registered and maintained according |to perform the reserved activity
2010-07 article 34, paragraph 1 of the Law 92/2008 27.07.10 01.09.10 identified in subparagraphs b) and|c)
for financial/fiduciary companies”. of Attachment 1 to Law no. 165 ¢f

17 November 2005

“Provisions relating to businegs
2010-08| relationships established with foreign 05.11.10 10.11.10 Financial (art. 18)
financial institutions”

Anonymous accounts and accounts in fictitious ngmeésl)

413. The adoption of Delegated Decree No. 136 of 22e3ejpéer 2009 prohibited the issuance of
new bearer passbooks and the existing ones, regardif their balance, had to be closed or
converted to nominative accounts by 30 June 200D @quirements had to be fulfilled when
the bearer passbooks were closed or converted.odVeravithdrawals, closure or conversion of
bearer passbooks of over € 15,000 had to be rebtotehe compliance officer as potential
suspicious transactions. 13.997 passbooks have blsed or converted into nominative
passbooks before the deadline (30 June 2010). §3&sa0f those passbooks closed or converted
amounted to about Euros 172.002.989.

414, Deposits represented by bearer passbooks thatioaveen closed or converted by 30 June
2010 have been closed ex lege and have been aeddontin a specific liabilities account up to
the date of effective return to the rightful own€&he number of passbooks closed ex lege on 30
June 2010 was 20.091, which amounted to about ERIE53.919. More in detail, those 20.091
passbooks consisted of 234 passbooks having adeagmeater than 15.000€, and 19.857 with a
balance equal or lower to 15.000 £.

415. The payment of those assets to the rightful owsesubject to the CDD requirements
specified by the AML/CFT Law (Art. 4 Delegated DeerNo. 136 of 31 October 2008). Pursuant
to Art. 5 of Delegated Decree 136/20@:¢nomic conditions of the closed deposhat applies
as mentioned in article 2 of Law Decree 136/200&ex deposits shall be non-interest bearing
from the date of closure; the sum must be retufoethe same nominal amount at that date.

Table 21: Assets of passbooks closed ex lege
Data at 30 June 2010

Balance Lower than 15.000 € 9.928.830,00
Balance Greater than 15.000 € 22.229.089,00
Total amount closed at June € 32.157.919%
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416. Furthermore, the issuance of all bearer instrumeniiser than passbooks, constituting
savings deposits (= certificates of deposits irdremrm) has been prohibited as of 11 November
2009 (Delegated Decree No. 154). The payment efest upon maturity of the existing ones for
a total value of over EUR 15,000 has to be repdaddtie compliance officer. As soon as interests
of such instruments are paid upon maturity, CDD suess have to be applied. The different
treatment regarding the phasing out of certificatedeposits compared to bearer passbooks
appears to be legitimated by the fact that beaasshpoks are indefinite relationship between the
bank and the customer, while certificate of deplaaite a pre-definite duration term. According to
the authorities the maximum term is 5 years acogrth CBSM regulation 2007-07.

Table 22: Bearer savings deposits
Data at 30th June 2010

nominal value/credit balance | nominal value/credit balance Total
less than euro 15.000 exceeding euro 15.000
No. Amounts (euro) No. Amounts (euro) No. AL
(euro)
Bearer savings
deposits 31 259.000 28 1.604.000 59 1.863.000

417. Violations of the CDD requirements regarding begpassbooks or bearer instruments
constituting savings deposits are sanctioned uAder6l of the AML/CFT Law. Violations of
the prohibition to issue new bearer passbooks eshmoks constituting savings deposits are
subject to administrative sanctions from € 10,00&t50,000 imposed by the FIA. The same
sanctions are applicable to violations regarding tionversion and respectively the closure
requirement.

Customer due diligence

When CDD is require¢c.5.2%)

418. The obligation to apply customer due diligenceeisaut in Article 21 of the AML/CFT Law
and it is required in situations when establishadpusiness relationship, when carrying out
occasional transactions or professional serviceafoamount exceeding € 15,000, whether the
transaction is carried out in a single operatiomaseveral operations which appear to be linked.
This obligation also applies in cases when thera ssispicion of ML or TF or when there are
doubts about the veracity or adequacy of the infdion and data previously obtained for the
identification of the customer.

419. As regards wire transfers, Article 33 of the AML/CEaw empowers the FIA to regulate
with its own instructions the data and informatibat the financial parties, authorized to carry out
payment services are required to obtain about tipastes ordering the electronic transfer of
funds and the ways for registering and maintaitingge data and information. In this regard, FIA
Instruction 2008-04 has been issued on 24 Novergbe8. Accordingly the transfer of funds
must be accompanied by the following minimum infation on the payer:

a) name and surname or, if a legal person, full nantisiness name;

b) address of residence or domicile or, if a legalspey address of the registered office
(information may be substituted by the date andepte birth or by the unique identifier)
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¢) current account number or, if the transfer of fumalees place without debiting a current
account, the unique identifier.

Identification measures and verification source$.@*)

420. Financial institutions are required to identify thestomerand verify the customer’s identity
on the basis of a valid identification document where this is not possible, on the basis of
documents, data or information obtained from aal#d and independent source (Article 22 (1) (a)
AML/CFT Law).

421. Instruction no. 2008-01 defines “identity documerd% a document containing the
photograph and all the general details of an inldiai (i.e. name and surname, place and date of
birth, address of residence and nationality), idsbhg a national or foreign public authority.
Further indications as to which sources can bel @ a valid identification document are
contained in Articles 2 to 4 of FIA Instruction 01 (in particular regarding legal persons/
arrangements).

Identification of legal persons or other arrangenge(t.5.4)

422. As regards customers that are legal persons of degagements, financial institutions are
required to verify the actual existence of the powkrepresentation and acquire the data and
information necessary to identify and verify theritlty of the representatives who are authorized
to sign for the transaction to be carried out. (28 (2) AML/CFT Law).

423. Article 3 of Instruction No. 2008-01 determines eimum set of data financial institutions
have to acquire upon starting a continuous relatigmor performance of an occasional operation
with a legal person or arrangement (including ass$ons and foundations). This set includes
inter alia name or corporate name, legal statusnauic operator code or other identification
code, address, activities performed, date of inm@ron, share capital or endowment fund, scope
and nature of the relationship/operation, etc.him tase of a company, the date and registration
number on the register of companies and the capprapose have to be obtained as well.

424, In order to verify the data and information obtangnancial institutions must acquire a true
copy of the deed of incorporation, of the up-toedatticles of association, of the resolution of the
shareholders’ meeting or board of directors’ mepindicating the appointment and any changes
in the legal representative and the people who Ipaveers of signature or management of the
relationship, in order to check that each person ®aftts is duly authorised to do so, as well as a
copy of the most recently approved financial st&ets. In the case of companies or organisations
with or without corporate status (including asstioiss and foundations), the certificate of
validity or an equivalent document has to be oletdias well.

425. Financial institutions must acquire a copy of tleumentation with which the individuals
acting on behalf of the principal in the relatioipshre authorised to operate and must inform the
client that they are required to notify any changeshe data and information provided and to
deliver a copy of the relative revised documemsdividuals operating within the relationship of
the client have to be identified and their idenkifs to be verified as outlined above.

426. For companies or organisations with or without oogpe status from outside San Marino,

financial institutions must acquire equivalent doeumts to those indicated above, accompanied
by a sworn and authenticated translation.
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Identification of Beneficial Owners (c. 5.5; 5.%5.5.2)

427. Financial institutions are required to identify theneficial owner and to adopt adequate and
risk-based measures to verify his/her identity idt22 (1) (b) AML/CFT Law). These measures
have to be carried out at the same time as thdifidation of the customer and requires, for
customers that are not natural persons, takingba@sied and adequate measures in order to
understand the ownership and control structuré@ttustomer. In order to identify and verify the
identity of the beneficial owner, financial institns may make use of public registries, listss act
or documents in the public domain, containing infation on the beneficial owners, and request
from its customers the pertinent data and inforomator obtain information in other ways (Art. 23
(3) AML/CFT Law).

428. For legal persons established in San Marino, exasnpl the main sources are the Register
of Companies at the Court, the Trust Register,thadicence register at Ufficio Industria . There
is also online data provided by the Chamber of Cense of San Marino As far as foreign legal
entities are concerned, commercial database atk(f@eexamples: CERVED, LINCE or Titles
search —visure- of the Chambers of Commerce, @aamthin providers used for this purpose).
According to the authorities those databases aomérmation on the beneficial owner of those
entities. The most common documents acquired irerotd verify the beneficial ownership
information of foreign companies are the officialcdments issued by the competent foreign
Authorities. As far as available, various intermegbsites are examined to verify the documents
and/or information provided.

429. Art. 5 (a) of Instruction No. 2009-05 further sgexs the requirement of beneficial owner
identification with regard to companies. Accordindinancial institutions are required to
reconstruct the shareholding structure of the cowpg to its top management, firstly by using
the information provided by the legal representativhis information shall be assessed according
to objective documents (financial sheets, certiftees by public entities) and comprehensive data
available, also in relation to the risk profile tbe customer. The obliged party may rely on the
information provided by the customer only if thitda has been classified as showing a “limited”
risk, pursuant to the criteria indicated in Instraig No. 2009-03.

430. In addition to the formal ownership of stocks aradtigipating shares, financial institutions
shall consider situations where the relevant tlolesis thought to be exceeded because of
particular relations between natural persons ocipgowers concerning the management (i.e.
shareholders’ agreement, family ties or ties dubusiness relationships, financing constraints,
power to appoint one or more directors, positiosas director, etc.).

Information on purpose and nature of business atehip (c.5.6)

431. According to Art. 22 (1) (¢) AML/CFT Law financighstitutions are required to obtain
information on the purpose and intended nature hef business relationship or occasional
transaction.

Ongoing due diligence on business relationship.7¢,%.7.1 & 5.7.2)

432. According to Art. 22 (1) (d) of the AML/CFT Law,rancial institutions are required to
conduct _ongoingmonitoring of the relationship with the customeéncluding scrutiny of
transactions undertaken throughout the course af thlationship to ensure that they are
compatible with the data and information that thwearicial institutions have regarding the
customer, its economic activities and risk profitking into consideration the source of the funds
where necessary.
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433. In contradiction to Art. 22 (1) (d) AML/CFT Law FlAnstruction 2009-03 allows financial
institutions to limit their scrutiny of “limited sk customers” to once every two years and of
“medium risk customers” to once every six monthshbuld be clarified that financial institutions
are required to conduct ongoidge diligence on the business relationship.

434. Furthermore there is the requirement to update deats, data and information acquired
during the fulfilment of customer due diligence ightions (Art. 22 (1) (e) AML/CFT Law).
While for professionals like accountants, auditteisyyers and notaries this update requirements
for financial institutions further specified (Artl8 FIA Instruction 2009-06) there is no
comparable specification for financial institutions

435. Authorities state that from the obligation to acqua copy of a validdentity document
results the obligation to acquire a copy of a naNdvdocument once the document is expired.
However, the review of existing records is not ongcessary when such documents expire.
Examples for further instances are provided inagheve mentioned Instruction for professionals
and should also be applicable to financial instins.

436. Authorities also point to the obligation of the mmer under Art. 22 (2) AML/CFT Law to
provide, under their own responsibility, in writingll data and information required and updated
to allow the obliged parties to comply with the uggments set forth in this law. However, the
standard (c.5.7.2) clearly requires that the fim@ngnstitution undertakes such reviews
autonomously.

Risk — enhanced due diligence for higher risk austis (c.5.8)

437. Article 27 (1) AML/CFT Law requires financial initions to apply, on the basis of a risk
assessment, enhanced CDD measures in higher MigkBituations. Enhanced CDD measures
are mandatory when (a) the customer is not phygipaésent; (b) the customer is a politically
exposed person; (c) the customer or counterpbotaded in countries, jurisdictions and territories
under strict monitoring by the FATF, MONEYVAL andher international organizations.

438. In addition Art. 25 of the AML/CFT Law introducesrek-based approach. Accordingly
CDD requirements shall be fulfilled by carrying oisk-based verifications depending on the type
of customer, business relationship, occasionals#etion, professional service, product or
transaction. The aspects to be evaluated in tgardeare further specified in the Law and in the
FIA Instruction no. 2009-03. Following the assessimgf these criteria customers have to be
classified according to four risk levels. AccorditogArt. 6 FIA Instruction no. 2009-03 enhanced
CDD measures and enhanced monitoring are only nexfjufior the highest risk level. Only
customer to whom four or motgigher potential risks have been assigned falhiwithis risk
category. For example, a customer resident or texgid in a country that does not require
equivalent AML/CFT obligations or to which restiiet measures have been applied and who
additionally behaves non-cooperatively or reticentt providing information or documents
requested by the obliged party could technicallyctesidered as a “Low risk profile” according
to the Instruction. This raises concerns aboutatthequacy of the risk classification required by
FIA Instruction no. 2003-03 . As regards the emlednCDD measures that have to be applied the
FIA Instruction refers to Art. 27 AML/CFT Law. Hower, Art. 27 AML/CFT specifies inter alia
measures to manage risks related to cross-bordeFspondent banking relationships and non-
face to face business relationships. Not all of¢hmeasures are necessarily appropriate to address
the risks mentioned in the FIA Instruction no. 24®

439. For the three lower risk levels the Instructionoa financial institutions to limit their
monitoring and ongoing control requirements to oaceear “for low risk profiles”, respectively
to every two years for “limited risk profiles” ireid of requiring_continuoumonitoring as
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stipulated in Art. 22 (1) (d) AML/CFT Law and doest require any additional CDD measures.
Furthermore, the evaluators have concerns withriskeclassification foreseen in FIA Instruction
no. 2009-03 is appropriate.

Risk — application of simplified/reduced CDD mea&suwhen appropriate (c.5.9)

440. Art. 26 of the AML/CFT Law establishes certain casehere financial institutions are not
required to meet the CDD requirements. Rather gwaviding for simplified due diligence
measures, the law creates blanket exemptions tlen€DD requirements. While the approach is
largely modelled on the EU Third AML Directive andn be found in most EU countries, it is not
fully in line with the FATF standard whereby minimuCDD (i.e. less detailed CDD) should
nevertheless be accomplished, including in circants where the risk of money laundering and
terrorist financing is low.

441. It is important to note that pursuant to Art. 26 @ the AML/CFT Law, financial
institutions shall in any case collect sufficierttal and information to establish if the customer
falls into an exempted category. Due to this rezugnt obliged institutions presumably will in
practice still need to “know their customers” tosisadue diligence levels. However, it is not
specified which data and information are considéoelde sufficient in terms of Art. 26 (4) of the
AML/CFT Law.

442. Financial institutions are not required to meet®i@D requirements when the customer is:
a) a domestic financial institutions (except farafncial promoters, insurance intermediaries and
credit recovery companies);

b) a foreign institutions that mainly carries owtnking, granting of loans, fiduciary activity,
investment services or collective investment lodaite a country which imposes equivalent
AML/CFT requirements and provides supervision ar@htwl of compliance with those
requirements

c) a foreign party that carries out post officevasss that require the fulfilment of AML/CFT
obligations and which is located in a country whictiposes equivalent AML/CFT requirements
and provides supervision and control of complianith those requirements;

d) a company listed on a regulated market in a wpums long as this market is subject to
regulations consistent with or equivalent to EUdkgion;

d) public administration .

443. Financial institutions are as well exempted fromplging CDD requirements in respect of
the following products:

a) life insurance policies where the annual premiumadisnore than € 1,000 or the
single premium is no more than € 2,500;

b) complementary pension schemes if there is no silereciause and the policy
cannot be used as collateral for a loan under ¢herses set forth in current
legislation;

c) compulsory or complementary or similar pension swe that provide
retirement benefits, which contributions are maglewlay of deduction from
wages and the scheme rules do not permit the @aogbeneficiaries’ rights if
not after the death of the holder.

444, According to the authorities, financial institutiomonetheless do apply some of the main
CDD measures (including identification and verifioa of customer and beneficial owner and
monitoring of transactions through GIANOS), irresipee of the exemptions provided by the
AML/CFT Law. According to the authorities this appch is also included in the internal
procedures of financial institutions and has beeam#ned at the occasion of onsite inspections.
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While the evaluators take good note of this practizich practice could probably not be legally
enforced by the authorities given the above mentidagal exemptions.

Risk — simplification/ reduction of CDD measurelgatiag to overseas residents (c.5.10)

445, Countries imposing equivalent AML/CFT requiremeats determined in the Congress of
State Decision No. 9 of the 26 January 2009 upggestion of the FIA as prescribed in Art. 95
(5) AML/CFT Law. While not completely clearly stijated, authorities state that financial
institutions are not allowed to consider other ¢oes to be equivalent than those mentioned in
the Congress of State Decision.

446. The countries contained in the Congress of Statesiae correspond to those mentioned in
the common understanding of EU member states omh ¢tbiuntry equivalence of April 2008 plus
the Member States of the EU/EEA and French andDuot@rseas territories and UK Crown
Dependencies. The common understanding list has dr@svn up by EU member states based on
information available on whether those countriesqately apply the FATF Recommendations
and Methodology. Amendments to this list are regmbtty the FIA to the Congress of State that
will modify the mentioned list.

447. The authorities have not undertaken an indeperate@httutonomous risk assessment neither
with regard to the third countries nor with regémsdhe EU/EEA Member states mentioned in the
Congress of State decision. Specific risks for$la@ Marino environment have not been taken
into account. San Marino authorities informed th#ter some years of experience with the
approach taken in the Congress of State Decisidnfalowing some difficulties identified, the
authorities are considering the possibility to eswithis approach. The new approach could also
include experience acquired in the course of iatiional co-operation.

Risk — simplified/ reduced CDD measures not to ypphen suspicions of ML/FT or other risk
scenarios exist (¢.5.11)

448, Pursuant to Article 26 of the AML/CFT Law, finanktiastitutions shall not be required to
meet the CDD requirements in the instances destrddmve. This exemption (inevitably)
overrides the CDD obligations for all cases mergibim Art. 21 AML/CFT Law, including the
case when there is a suspicion of money laundexingrrorist financing, which is not in line with
the standard. As regards “other risk scenarios’ 2rtAML/CFT Law prescribes the application
of enhanced CDD which overrides Art. 26 AML/CFT Lawacording to the authorities.

Risk Based application of CDD to be consistent witlelines (c.5.12)

449. Financial institutions are permitted to determihe extent of the CDD measures on a risk
sensitive basis, having regard to FIA Instructiam 8009-03 (as foreseen in Art. 95 (2) (b)
AML/CFT Law). With this measure the FIA gave guidek to obliged parties in order to fulfill
CDD by risk-based verifications which depend on tyyge of customer, business relationship,
occasional transaction, professional service, mbdutransaction. Additional guidance regarding
adequate and risk-based measures to verify thétigehthe beneficial owner is contained in FIA
Instruction no. 2009-05.

Timing of verification of identity — general rule.$.13)

450. As stated in Art. 23 (1) AML/CFT Law obliged pasiare required to identify and verify the
identity of the customer and beneficial owner befestablishing a business relationship or
carrying out a transaction.
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Timing of verification of identity — treatment ofceptional circumstances (c.5.14 & 5.14.1)

451. As stated in Art. 23 (4) AML/CFT Law the obligedrfas may in some cases complete the
verification of the identity of the customer anchbgcial owner “in the shortest time possible”
after the establishment of the business relationship i§ nhecessary not to interrupt the normal
conduct of the business and when the risk of mdaeyeering or terrorist financing is low.
However, no risk management procedures are prestribr situations where a customer is
permitted to utilize the business relationship®r to the verification. Furthermore, there is no
guidance determining situations, where it is comsd “necessary” to interrupt the normal
conduct of business.

Failure to satisfactorily complete CDD before conmziag the business relationship (c.5.15) and
after commencing the business relationship (c.5.16)

452. If the obliged parties are not able to carry ow tHentification and verification of the
customer and the beneficial owner as described egbthey are required to refrainfrom
establishing business relationships or carryingamaiasional transactions, and interrthmm, if
already initiated, at the earliest opportunity aledide whether the situation should be reported to
the FIA (Art. 24 (1) (a) AML/CFT Law).

Existing customers — (¢.5.17 & 5.18)

453. The AML/CFT Law entered into force on 23 Septemd@08. As a consequence, obliged
parties have been required to apply CDD requiresnenéxisting customers. According to Art. 95
(4) of the AML/CFT Law the CDD obligations shall @p also to occasional transactions and
professional services which might be ongoing on é¢h&ry into force of this law, as well as
relationships existing on that date. According 1. A FIA Instruction no. 2008-01 (extended to
all obliged parties by FIA Instruction no. 2008-@b¢ data, information and documentation that is
not already in the possession of the obliged paudgt be requested at the first opportunityot
produced within a_reasonably necessary firttee financial institutions must immediately
withdraw from the contract, without delay. Howevenore than two years after the new
AML/CFT Law became effective there still appeabtcases where the new CDD requirements
(including inter alia the requirement to identifydaverify the beneficial owner) have not been met
yet. According to the authorities, 3.5% of theibass relationships have not yet been brought in
line with the requirements of the new law. WhiléHihstruction no. 2009-06 and 2009-09 clearly
stipulate for DNFBPs that the new CDD requiremenisst be fulfilled — in any event — within 12
months at the latest from the entry into forcehsf hew AML/CFT Law, there is no comparable
deadline for financial institutions.

454, As outlined above the adoption of Delegated Dedwee 136 of 22 September 2009
prohibited the issuance of new bearer passbookshanelxisting ones, regardless of their balance,
had to be closed or converted to nominative accsooyt30 June 2010. CDD requirements had to
be fulfiled when the bearer passbooks were clagedonverted according to Art. 3 (2) of the
Delegated Decree. Furthermore, the issuance abedter instruments, other than passbooks,
constituting savings deposits (= certificates opalsts in bearer form) has been prohibited the
adoption of Delegated Decree No. 154 on 11 Novend®€9. As soon as interests of such
instruments are paid upon maturity, CDD measures ba be applied according to Art. 2 (1) of
the Delegated Decree.

Effectiveness and efficiency

455, In general the strengthening of the legal framewfmk CDD is also reflected in the
increased awareness and strong commitment demimuasb all financial institutions met during

109



Report on fourth assessment visit of San Marino — 29 September 2011

the onsite visit. All institutions interviewed hairaplemented comprehensive CDD policies and
procedures, though still implemented uneven adiusslifferent financial sectors.

456. The new AML/CFT Law has extended the CDD requirasidior financial institutions
significantly compared to the legislation previgusi place. Important CDD elements have only
been introduced by the new Law in September 200ds Bpplies for example for the
identification and verification of the beneficialvber requirement, the obligation to use reliable,
independent source documents, data and informattiorder to verify the customer’s identity, the
requirement to conduct ongoing due diligence on Iiginess relationship as well as the
introduction of a risk based approach to CDD.

457. Consequently these extended requirements have ajedea great amount of work for
financial institutions in San Marino. In particuldhe updating of CDD information and
procedures with respect to their existing custordersand considerable resources. Given that the
new legal framework for CDD and in particular tlespective regulations had to be implemented
in a rather short time and in particular the pagresvision of compliance with those requirements
in the past led to a situation where the implemeriaof CDD requirements is not fully
consolidated yet.

458. This concern is supported by the following findingdl financial institutions met reported
that they have largely concluded the updating oDOofiles of legacy customers. However
some financial institutions stated that it was metessary to contact existing customers to gather
the information required by the new AML/CFT Law. Mever, evaluators take the view that in
particular with regard to foreign legal personsaorangements for whom beneficial ownership
information is not available in public registettsrdmains questionable whether ultimate beneficial
ownership information or the source of funds carptmperly established without contacting the
customer. Other financial institutions stated tkiady request such information “at the first
opportunity”, i.e. when the customer visits theafigial institution. However, many customers do
hardly visit or contact the bank. Accordingly thestatements raise concern about the up-to-
datedness, completeness and quality of the CDDurnesiapplied.

459, As outlined in the analysis section, financial itagions are required by FIA Instruction No.
2009-03 to classify their customers according tor fevels of riskiness. As regards existing
customers, this classification had to be carriedumiil 1 December 2009 and according to the
information received, it seems that it has beengelg concluded by all financial institutions.
Some of the financial institutions met classifiedd than 10% of their customers as “high risk”,
whereas the majority of customers were classifeeti@av risk”. Given that the financial services
sector in San Marino features a significant humbleicustomers, business relationships and
transactions that should be considered as highkrcategories such as: non-resident customers,
private banking, legal persons or arrangementsattgapersonal assets holding vehicles, as well as
the availability of fiduciary services, this raisggestions with respect to the appropriateness of
the risk classifications and the monitoring measaicated accordingly.

460. Furthermore the answers of financial institutiorskeal for the enhanced due diligence
measures applied to high risk customers varied neabdy. It remains unclear to what extent such
measures include additional and independent vatifin of the ownership and source of funds
and whether the consistency of the transactionstored is always made plausible in an adequate
form and recorded correspondingly in the CDD files.

461. All banks have IT systems at their disposal to suptheir CDD procedures. In order to
identify transactions that may not be consisteti wWie customer normal activity and profile most
credit institutions use the same software soluf@MPANOS). While the individual fine-tuning
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may not be finalized yet in all cases, the systenydace appear to be adequate. The respective
systems at other financial institutions, in patteu fiduciary companies, appeared less
appropriate. Certain representatives of the nordbhgnsector reported that the introduction of
enhanced IT solutions was being evaluated.

462. Representatives of the investment fund and inserasector met, demonstrated good
understanding of their responsibilities and awasenef their sector specific ML/CFT risks. A
need for more sector specific guidance and traimiag indicated. As authorities confirmed that
the characteristics of some products in those seaould entail enhanced risks. Authorities
informed that a more comprehensive review of tisestors has been projected.

463. An important contribution to the effectiveness dDIT procedures is provided by FIA
Instruction no. 2010-01, which prohibits fiduciasgmpanies to open new omnibus accounts. In
addition, fiduciary companies had to close existorgnibus accounts and replace them with
dedicated accounts by 15 July 2010.

464. To sum up, all financial sectors — with varyingdés/- revealed that the effectiveness of the
implementation of CDD requirements have not yetyflkept up with the comprehensive
broadening of the legal framework after the lastieation.

Recommendation 6 (rated NC in thé&'3ound report)

Summary of 2008 MER factors underlying the ratind developments

465. San Marino received a Non-compliant rating in thi&dt round report as no enforceable
AML/CFT measures were implemented concerning thabéshment of business relationships
with politically exposed persons (PEPS).

Risk management systems, senior management appregairement to determine source of wealth
and funds and on-going monitoring (c. 6.1- c. 6.4)

466. “Politically exposed persons” are defined in Art(1) (n) AML/CFT Law as “individuals,
residing in a foreign State, who are or have beetnusted, during the year preceding the
establishment of the business relationship, theyicay out of the transaction or the provision of
the professional service, with prominent public diions, as well as their immediate family
members or persons known to be close associaggbfpersons as provided for in the Technical
Annex to the AML/CFT Law”.

467. According to the Technical Annex, prominent pubfimctions include the following
functions, even if differently named:

a) heads of State, heads of government, ministersutdeministers, assistant ministers,
members of parliaments,

b) members of judicial bodies whose decisions argyanerally subject to further appeal,

c) members of the board of directors of central bamksupervisory authorities,

d) ambassadors, chargés d’affaires, high-rankinga®in the armed forces,

e) members of the administrative, management or sigmyw bodies of State-owned
enterprises;

Immediate family members or persons known to bseclassociates of the persons referred to in the
preceding paragraph, include the following persons:
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a) the spouse or any partner considered as equival¢émé spouse,
b) the children and their spouses,
c) the parents.

468. The expression “politically exposed persons” covasswell any natural person who is
known to have beneficial ownership of companietegal entities with a person entrusted with
prominent public functions and any natural persdmovihas sole beneficial ownership of a
company, legal entity or legal arrangement whickniswn to have been set up for the benefit de
facto of a person entrusted with prominent puhliactions.

469, Financial institutions are required to meet, oisk-sensitive basis, enhanced customer due
diligence requirements even if they have ceasdxttentrusted with a prominent public function.
(Art 1 (2) Technical Annex to the AML/CFT Law).

470. The PEP definition is largely in line with the defion of PEPs in the Glossary to the FATF
Recommendations. However the PEP definition referpersons residingn a foreign State
whereas the standard refers to persons entrustidprominent public functions in a foreign
country irrespective of the residence. As a rethdtPEP definition excludes people residing in
San Marino and entrusted with prominent public fioms abroad. Furthermore, based on the
option provided by EU Commission Directive 20060/ only persons that are or have been
entrusted with prominent public functions during thear precedinghe establishment of the
business relationship, the carrying out of the daation or the provision of the professional
service are to be considered as PEPs. Beyonditheframe, the general rule of Art. 27 (1)
AML/CFT Law applies: enhanced due diligence measae only mandatory if the financial
institution considers that the situation presentst® nature a higher risk situation. The FATF
plenary has considered the one-year limit in theteod of another EU member state's mutual
evaluation report, and has concluded that sucheshbld is not a material deficiency when there
is a general obligation to apply enhanced due ehlog to customers (including PEPs) who still
present a higher risk of ML or TF regardless of Eimeframe. Such an obligation is provided in
Art. 27 (1) AML/CFT Law.

471. Furthermore the PEP definition does not fully cotsenior politicians” and “important
political party officials” who are listed as an exale under the standard (see definition of PEPs in
the Glossary to the FATF Recommendations). Howet/es,noted that they are usually captured
due to their participation in either governmen®Parliament.

472. Financial institutions are required to take adeguaiocedures in relation to the activity
carried out in order to determine if the custonsripolitically exposed person. According to
Art. 27 (2) (b) AML/CFT Law the obliged parties arequired to take enhanced CDD measures
when the_customes a politically exposed person, while the staddaiquires enhanced CDD to
be applied as well in instances where the benéfmmener is a politically exposed person.
However, in Art. 27 (4) the enhanced CDD requiretmeme further specified and there is clear
reference to beneficial owner identified as pddilix exposed persons.

473. According to the Art. 27 (4) AML/CFT Law financialstitutions are required to obtain the
authorisation of the Director General, or an edeiaperson or a person delegated by him,
before establishing a business relationships oryicgr out an occasional transaction. This
authorisation has to be obtained even where themes or beneficial owner becomes or is found
to be a politically exposed person after he/sheb®®sn accepted. Financial institutions are also
required to take adequate measures to establisotiree of funds and wealth of the customer or
beneficial owner identified as politically expospdrson. In addition financial institutions must
ensure ongoing and enhanced control over theaakdtip with the customer.
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Additional elements
Domestic PEP-s — Requirements

474. The requirements of R.6 are not extended to PERs wahd prominent public functions
domestically.

Ratification of the Merida Convention

475. The 2003 United Nations Convention against Corauptihas not yet been signed. The
Republic of San Marino has joined the Council ofdpe Group of States against Corruption
(GRECO) on 13 August 2010 as its 48th Member State.

Effectiveness and efficiency

476. All financial institutions interviewed had risk magement systems in place to determine
whether a potential customer, customer or the dakbwner is a PEP. However the supporting
IT systems in place and in particular the databasese to determine whether a person is a PEP
appear to be less adequate outside the bankingy sect

477. The requirement to obtain senior management apbptovaestablishing and (as newly
introduced) continuing a business relationships @iPEP appears to be implemented. According
to the financial institutions met, they do estdblise source of wealth and of the funds of PEPs
and conduct enhanced ongoing monitoring.

Recommendation 7 (rated NC in thé&'3ound report)

Summary of 2008 MER factors underlying the ratind developments

478. San Marino received a Non-compliant rating in thi&dt round report as no enforceable
AML/CFT measures were implemented concerning theéabdshment of cross-border
correspondent banking relationships.

479. It is to be noted that apart from the provisionpl@pble in application of the AML/CFT
Law, the FIA has issued on 5 November 2010 (afteran-site visit), Instruction no. 2010-08 on
measures to be taken by financial institutionselation to cross border correspondent banking
and other similar relationships. This instructionezed into force on 10 November 2010.

Require to obtain information on respondent insitin & Assessment of AML/CFT controls in
Respondent institutions (c. 7.1 & 7.2)

480. Financial institutions that maintain a businessatiehship or carry out occasional
transactions with foreign financial institutionscéted in States not imposing obligations
equivalent obligations to those in the AML/CFT Lawd not providing for any supervision and
control of compliance with such obligations, arquieed to adopt enhanced CDD (Art. 27 (5)
AML/CFT Law). According to the FATF standard, thequirements regarding correspondent
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banking relationships have to be applied evenéf rdspondent institution is located in a State
imposing equivalent obligatiors.

481. Financial institutions are required to collect suént information about a respondent
foreign institution to fully understand the natwrethe respondent’s business and to determine,
from publicly available information, the reputatioof the institution and the quality of
supervision. While there is no explicit obligatitmdetermine whether respondent institution has
been subject to a ML or TF investigation or regaataction, this obligation should be covered
by the requirement to collect information abouhe treputation of the institution. In addition
financial institutions are required to assess thegaacy and effectiveness of controls applied by
the respondent institution regarding matters of/@gméng and combating money laundering and
terrorist financing.

Approval of establishing correspondent relationship.7.3)

482. According Art. 27 (5) (c) AML/CFT Law, financial stitution are required to obtain
authorization by the general director or equivafentre, or by a person authorized by the general
director, before establishing a business relatipnshcarrying out an occasional transaction.

Documentation of AML/CFT responsibilities for eaastitution (c.7.4)

483. According Art. 27 (5) (d) AML/CFT Law financial ititution are required to specify in
written form the respective obligations and respulities regarding matters of preventing and
combating money laundering and terrorist financing.

Payable through Accounts (c.7.5)

484. Art. 1 (1) (i) AML/CFT Law defines “payable-througaccounts” as transnational bank
accounts used directly by the customers to cartyransactions on their own behalf”. According
to Art. 27 (6) AML/CFT Law financial institutionsp@rating with a respondent institution that
permit the use of “payable-through accounts” sasdlure that the counterpart “(I) has verified the
identity of customers having direct access to plyHivough accounts, (Il) has performed
ongoing customer due diligence, and (lll) is alolgtovide relevant customer due diligence data
to financial party, upon request.”

Effectiveness and efficiency

485. Financial institutions have adopted their interrML/CFT to the abovementioned
requirements. However, several questions emerged the practical implementation of those
requirements. FIA issued after the visit Instructk910-08, containing specific provisions on the
procedures that financial institutions shall agplyhis regard. It is to be noted that with resgect
accounts opened or relationships established imdinge of foreign financial institutions, already
in place at 10 November 2010, the instructions ireguinancial institutions to fulfil the CDD
requirements as set out under the instruction bynanlater than 31 March 2011.

486. At the time of the on-site visit, there had been cwnprehensive assessment of the
implementation of this requirement carried out by supervisory authorities.

% The authorities emphasize that this provision ésletied on Art. 13 (3) of the3EU AML Directive. However, the EU
AML Directive only exempts correspondent bankingatienship with member states from the applicatidrenhanced
due diligence. See also Box 5 under Chapter V. Camgdi with the 8 EU AML
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Recommendation 8 (rated PC in th&'3ound report)

Summary of 2008 MER factors underlying the ratind developments

487. San Marino received a Partially Compliant ratinghe third round report as no financial
institutions were required to have policies in plao prevent the misuse of technological
developments in ML/FT schemes or to have policied procedures in place to address the
specific risks associated with non-face to facerass relationships or transactions.

Misuse of new technology for ML/FT (c.8.1)

488. According to Art. 44 (1) of the AML/CFT Law, obligeparties are required to adopt policies
and procedures conforming to the obligations of thiv and to the instructions issued by the FIA
in order to prevent and combat money launderingtanarist financing. In particular, they are
required to adopt policies and procedures to ernbateechnological advancements, connected to
the activity, are not used for the purpose of mdaendering and terrorist financing.

Risk of non-face-to-face business relationship2jc8

489. Financial institutions are required to take enhdr€®D measures when the customer is not
physically present (Art. 27 (2) and (3) AML/CFT Lawn such cases, one or more of the
following measures have to be applied: :

a) ensuring that the first transfer of funds is catreut through an account opened in the
customer's name with a San Marino financial ingttuor a foreign financial institution
located in a country imposing equivalent AML/CFfu@ements;

b) verifying the identity of the customer through slgppentary information or documents in
addition to those requested for a customer thattysically present;

c) taking supplementary measures to verify the doctsrsupplied;
d) requiring the certification of information or docents presented;

e) requiring confirmatory from a financial instituti@stablished in San Marino or in a Country
imposing equivalent AML/CFT requirements that isteready met customer due diligence
for the customer in question.

490. There appears to be no further specification nadajce as to which supplementary
information or documents (b) respectively whichgementary measures (c) are considered to be
adequate to verify the identity of a customer waaat physically present.

Effectiveness and efficiency

491. Except for instances of third-party reliance (dissad under Recommendation 9), San
Marino financial institutions do require in pra@ithe presence of the customer when establishing
a business relationship. Accordingly, in practiven-face-to-face business relationships are rarely
established.

492. However, the following non-face-to-face transactiomnd operations provided by
Sammarinese financial institutions are of relevahaernet banking, use of ATM machines, use
of prepaid cards and the transmission of instrastiaa facsimile, telephone or similar means. In
all cases, customers is required to be present whpening a business relationship with a bank,
(having been duly identified by the bank prior tarsng the business relationship), and have to be
given either a password or PIN code to be abl@talgct such transactions. In addition, financial
institutions prohibit their customers to pass obigleredit and prepaid cards as well as passwords
and pins to others.
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493. Financial institutions interviewed appeared to hesspective policies in place. Some of
them conduct enhanced monitoring on such transectidowever, non-face-to face transactions
are not mentioned in the FIA Instruction 2009-03 as aspect, which would require the
assignment of a Higher Potential Risk to the rethypecustomer.

3.2.2 Recommendations and comments

494, The following is recommended to ensure an adeqogilementation of Recommendations
5,6, 7 and 8.

Recommendation 5

495. A domestic ML/TF risk assessment should be condudate order to have a national
understanding of the risks facing the country Hiktws for a proper verification of the risk based
approach in place.

496. Authorities should set significantly higher stardtafor the risk classification required by
FIA Instruction no. 2009-03 so that the applicatafhenhanced to due diligence is not unduly
restricted (enhanced CDD measures and enhancedomogishould_at leasbe required for
customers to whom twioigher potential risks have been assigned).

497. The reference in FIA Instruction no-2009-03 to theasures to be applied in enhanced risk
situations should be more precise. Not all the nnessmentioned in Art. 27 AML/CFT law are
appropriate to mitigate the risks mentioned infh& Instruction.

498. Authorities should bring the FIA Instruction no.(003 in line with Art. 22 (1) (d) of the
AML/CFT Law. It should be clarified that financiaistitutions are required to conduct ongoing
due diligence on the business relationship.

499. The authorities should address the exemptionsoferrisk customers as adopted from the
Third EU AML Directive by clarifying that minimum (i.e. less detailed CDD) should
nevertheless be accomplished.

500. It should be clarified that the exemptions from CBdyuirements granted under Article 26
of the AML/CFT Law do not apply when there is aga®n of money laundering or terrorist
financing.

501. Financial institutions should be required to adiagk management procedures concerning
the situations where a customer is permitted tdizetithe business relationship prior to
verification. These procedures should include ateteasures such as limitation of the number,
types and/or amount of transactions that can Henpeed.

502. Authorities should take measures to strengtherefieetive and efficient implementation of
CDD requirements across all financial institutions.

503. Authorities should take measures to ensure theopppteness of risk classifications
undertaken and the measures allocated accordigdipdncial institutions.
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504. Authorities should take measures, as appropriatensure that financial institutions are also
obliged, the implement the new CDD requirementsefasting customers within a set timeframe
and verify that this has been adequately undertaken

505. Promote the implementation of adequate IT systamppating AML/CFT procedures (in
particular the monitoring of transactions) amomgficial institutions outside the banking sector.

506. Authorities should undertake an independent andnemous risk assessment of the
countries qualified as equivalent by the CongrdsState decision and should take into account
the specific risks for the San Marino environmenhie list should also include an express
indication that the list constitutes only a refugapresumption, based on risk, for the application
of simplified CDD.

Recommendation 6

507. The PEP definition should be extended to coveritsguoliticians” and “important political
party officials” and should refer to persons ertdswvith prominent public functions in a foreign
country irrespective of their residence.

508. Promote the use of adequate databases to detenhétber a person is a PEP for the whole
financial sector.

5009. San Marino should consider to sign, ratify andyfuithplement the 2003 United Nations
Convention against Corruption.

Recommendation 7

510. According to the FATF standard, the requirementgamging correspondent banking
relationships have to be applied irrespective oétiwbr the respondent institution is located in a
State imposing equivalent obligations. Therefore &7 (5) AML/CFT Law should be amended
and be applied to correspondent institutions latateny foreign jurisdiction.

Recommendation 8
511. Authorities should consider to issue guidance $peg which supplementary information

or documents respectively which supplementary nreasare considered to be adequate under
Art. 27 (3) AML/CFT Law to verify the identity of austomer who is not physically present.

3.2.3 Compliance with Recommendations 5, 6, 7 and 8
Rating Summary of factors underlying rating
R.5 PC * No domestic ML/TF risk assessmeht allows for a propererification

of the adequacy of the risk based approach in place

» Rather than providing for minimum CDD (i.e. lesgailed CDD), the
AML/CFT Law creates blanket exemptions from the CDD
requirements.

e The AML/CFT Law allows for the application of sinifjgd due
diligence for cases where there is suspicion ofvIIF.

* No requirement to adopt risk management procedctmaserning the
conditions under which a customer may utilize thsitess relationship
117




Report on fourth assessment visit of San Marino — 29 September 2011

prior to verification.

* The risk classification required by FIA Instructi@d09-03 appears not
to be adequate as enhanced CDD is only requiredustomers tdg
whom four or moréigher potential risks have been assigned.

* Risk classification undertaken and the measuresatid accordingly
by some financial institutions appear not to berappate.

* FIA Instruction 2009-03 is not in line with the recement to conduct
ongoingdue diligence.

* No adequate IT systems supporting CDD proceduremgrnfinancial
institutions outside the banking sector.

» Effectiveness and efficiency of implementation futlly demonstrated.

R.6 LC » PEP definition is not fully in line with the FATRasndard.
» Effectiveness and efficiency outside the bankingtme not fully
demonstrated.
R.7 LC * The requirements regarding correspondent bankitagiagrships are

limited to respondent institutions located in at&taot imposing
equivalent AML/CFT obligations.

R.8 LC * It is not specified which supplementary measurescansidered to be
adequate to verify the identity of a customer whonot physically
present.

3.3 Third Parties and Introduced Business (R.9)

3.3.1 Description and analysis

Recommendation 9 (rated N/A in thé3ound report)

Summary of 2008 MER factors underlying the ratind developments

512. San Marino received a Not Applicable rating in thigd round report. The new AML/CFT
law introduced provisions related to third parteasl introduced businesses, thus the evaluation
team has considered necessary to review undeotindhfassessment this Recommendation.

Requirement to immediately obtain certain CDD eletmefrom third parties; availability of
identification data from third parties (c.9.1 &8.2)

513. According to Art. 29 AML/CFT Law financial institiins are allowed to rely on third
parties to perform CDD requirements, with the exicepof the ongoing due diligence measures
and the updating of documents and information aeduiduring the fulfilment of CDD
requirements.

514. Third parties are required to make immediately labéé to the financial institution the
information acquired with respect to the identifica and verification of the customer and the
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beneficial owner as well as the purpose and intgnakture of the business relationship or
occasional transaction (Art. 29 (3) AML/CFT Law).

515. The information and documents regarding the idieatibn of the customer or of the
beneficial owner shall be forwarded without delappon simple request by the obliged parties
(Art. 29 (4) AML/CFT Law). There is no explicit ragement for financial institutions to take
adequate steps to satisfy themselves that suchvaots will be made available from the third
party upon request without delay. This requiremieninet indirectly as far as domestic third
parties are concerned, who are obliged by lawnwdcd such information.

516. However, such a requirement could be of importanith regard to third parties located
outside San Marino, with respect to whom it couddifficult to enforce the local requirement to
forward such documents. On the basis of Articlea28 95 of the AML/CFT Law, the FIA issued
implementing Instruction 2009-04, which mainly sifies the procedure and format regarding the
third party’s certification confirming that CDD hlasen fulfilled.

Regulation and supervision of third party & adequaaf application of FATF Recommendations
(c.9.3&9.4)

517. According to Art. 29 of the AML/CFT Law financiahstitutions are only allowed to rely on
the CDD performed by financial institutions (excefdr financial promoters, insurance
intermediaries and credit recovery companies) amdidn institutions that mainly carry out
banking, granting of loans, fiduciary activity, estment services, collective investment or post
office services located in a country which imposepiivalent AML/CFT requirements and
provides supervision and control of compliance wihse requirements.

518. However, financial institutions are not requiredsatisfy themselves (as required by the
FATF standard) that the third party has measurgdaice to comply with CDD requirements. As
the effectiveness of CDD measures applied amorapdi@al institutions are uneven (see remarks
under R.5), the absence of an explicit requirentemverify that the third party has measures in
place to comply with CDD requirements is a concern.

519. The FIA may identify, by means of instructions, eticategories of third-parties upon which
the obliged parties may rely on in order to avdid tepetition of obligations foreseen in Art. 22,
paragraph 1, letters a), b) and c). So far, the l#d4 not yet identified, by means of instructions,
other categories of third-parties. Countries impgsequivalent AML/CFT requirements are
determined in the above-mentioned Congress of Statésion No. 9 of 26 January 2009.

Ultimate responsibility (c.9.5)

520. The ultimate responsibility for meeting customee diiligence requirements remains with
the financial institution that relies on a thirdya(Art. 29 (1) AML/CFT Law).

Effectiveness and efficiency

521. According to bank and fiduciary representativeerviewed, financial institutions rely
considerably less on the CDD performed by a fidycthan they did in the past. Third party
reliance also appears to be relevant for the ime@ragector, where insurance companies rely on
the CDD performed by domestic banks.

522. Institutions interviewed stated that informatiorgaiced by the third parties acquired with
respect to the identification and verification dfetcustomer and the beneficial owner is
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immediately and always (not only upon request) ddiorwarded to the financial institution
relying on the third party’s CDD performance. Eaddus consider this to be essential in order to
facilitate effective ongoing monitoring of the retenship, which has to be carried out by the
financial institution itself and cannot be deleghte the third party.

523. The effectiveness of the implementation of the meguoents regarding third party reliance
appears to be strengthened by the templates isgu&dA and contained in the Annex to FIA
Instruction 2009-04. These templates appear torenkat all the information required Art. 29 (3)
AML/CFT Law is obtained immediately by the finandiastitution relying on the third party.

3.3.2 Recommendations and comments

524. Financial institutions should be required to taklequate steps to satisfy themseltest
copies of identification data and other relevantwentation will be made available from the
third party upon request without delay.

525. Financial institutions should be required to tallequate steps to satisfy themseltirest the
third party has measures in place to comply wittDGBguirements.

Rating Summary of factors underlying rating

R.9 LC * No requirement for financial institutions to takeéeguate steps t
satisfy themselves that copies of identificatiomadand other relevar

documentation will be made available from the thadty upon requeg
without delay.

* No requirement for financial institutions to sagishemselves that the
third party has measures in place to comply wittDGBguirements.

—~ —~ O

3.4 Financial Institution Secrecy or Confidentiality (R.4)

3.4.1 Description and analysis

Recommendation 4 (rated PC in th&'3ound report)

Summary of 2008 MER factors underlying the ratind developments

526. As described in the 3rd round evaluation reporty $arino had received a Partially
Compliant rating for Recommendation 4. The evalisabad noted that the AML/CFT Law lifted
bank secrecy only for STRs in respect of moneydaung. Furthermore, it was criticised that
given the fact there was no legal provision excigdiability for STRs related to FT, submitting a
report even in good faith constituted a violatidribank secrecy. Official secrecy only allowed the
Central Bank to share information with the judicalithority, in the course of a criminal
proceeding, and did not seem to allow any kindrafring of relevant documents and data with
other domestic authorities outside the courseaimainal proceeding.

527. Evaluators also considered Art. 103 LISF to be bstarle, as the provision allowed the

CBSM to share information with foreign supervis@aythorities only subject to a previous co-
operation agreement and subject to very strict ¢atie conditions. Finally evaluators criticised
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that sharing of information between financial ihgtons where this is required by SR VII was
limited to cases where the client consented.

528. San Marino has made a number of changes to thedemasions applicable in this context:

* Article 86 AML/CFT Law modifying Art. 36 LISF (Bankg Secrecy) by specifying that

Banking Secrecymay not be evoked again§tA in the exercise of its functions of
preventing an@éombating money laundering and terrorist financing.

* A draft bill with amendments to Art. 36 LISF wastroduced by the Congress of State
Decision no. 20 of 14 September 2009 having retattde need to implement the necessary
legislative measures and actions to ensure antie@Hezxchange of information, as envisaged
by the international agreements signed by the RepobSan Marino.

* On 21 January 2010 the Parliament adopted Law m.6rder to modify Art. 36 LISF,
specifying that banking secrecy cannot be opposedriminal Judicial Authority, CBSM,
FIA and to public offices responsible for the direxchange of information with foreign
counterparts in accordance with the internatiorgie@ments$®

* Interpretative note (CBSM Recommendation No. 2009-@hich later has been reinforced
by FIA Instruction No 2009-02 (Duties to inform &gn counterparts).

» Decree Law No. 65 of 14 May 2009 on Intermediatiérthe Central Bank for the purposes
of interbank data transmission between San Manimbltzly.

529. Recommendation 4 requires countries to ensurdittatcial institution secrecy laws do not
inhibit the implementation of the FATF Recommenalasi. The assessment will therefore strictly
be limited to the applicable secrecy provisioRgssible other condition®r the exchange of
informationor for the access to informati@ne evaluated under Recommendation 40 and R. 29.

530. The only financial institutions secrecy law prowddi®e San Marino is stipulated in Art. 36
LISF. Even though professional secrecy or offickglcrecy laws are not exactly financial
institutions secrecy laws, the evaluation teamtaafdilly assessed whether those laws inhibit the
implementation of the FATF Recommendations astthisbeen done in th& 8ound report.

Ability of competent authorities to access inforigrathey require to properly perform their functson
in combating ML or FT

Financial institutions secrecy

531. As outlined in the third round report Art. 36 LIS#efines “banking secrecy” as the
prohibition on financial institutions to reveal third parties, without the express written
authorisation of the party concerned, the dataiaftdmation acquired in the exercise of their
licensed activities.

532. The persons bound by this prohibition are the ¢msg internal and external auditors,
actuaries and employees of any type and gradefnexteonsultants, company representatives,
liquidators, commissioners, members of the superyisommittee of the authorised parties and
financial promoters. It is also binding on any matypersons to which the authorised parties have
outsourced functions. It is important to note tinat competent authorities and their employees are
not bound by the “banking secrecy”

2 Further amendments to Art. 36 and 156 LISF haen lietroduced by the Decree-Law No. 190 of 29 Ndwven2010 and
Decree-Law No. 36 of 24 February 2011 which cowt e taken into account, because they are ouieofitne frame
that can be considered by the report
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533. According to Art. 36 (5) LISF as amended, bankiegrecycannot be evoked against the

following parties in the exercise of their publittions:

a) the Law Commissioner (Judicial authority) in crimicases;

b) the Central Bank of the Republic of San Marino Ire texercise of its supervisory
functions?’

c) the FIA;

d) the Central Liaison Office and other San Marino lpubodies and offices responsible for
the direct exchange of information with foreign onterparts in accordance with the
international Agreements in force.

534. Accordingly banking secrecy does not inhibit thempetent authorities to access
information they request based on their powersuksttpd in Art. 5 (1) (a) and (b) AML/CFT Law
for the FIA, in Art. 42 LISF for the CBSM and indfCriminal Procedure Code for the judicial
authority. It is to be noted that Article 36 LISBea$ not include the Police among the parties
against which banking secrecy cannot be evoked.alitieorities indicated that in practice, this
does not constitute an issue, given that bankingesg is not opposed to the Police in the context
of investigations, as they always act under thectiion of the Law Commissioner. There have
been no instances where access to such informatisrdenied to the Police.

535. The observance made in th€ ®und report that the former AML/CFT Law lifted rila
secrecy only for STRs in respect of ML and notespect of FT, has been resolved. Art. 39
AML/CFT Law states that STRs and disclosures fodedrunder the AML/CFT Law (which
includes STRs related to ML and FT) do not conituiolation of any restriction to the
communication of data or information resulting freomtracts or legislative, statutory, regulatory
or administrative provisions, nor of obligationsaanfidentiality and of professional, official or
bank secrecy referred to in Art. 36 LISF.

Professional secrecy

536. Pursuant to Art. 38 (3) AML/CFT Law information gabt to_professional secredeld by
professionals like lawyers, notaries or accountaza#snot be invoked against the Judicial
Authority, the FIA and the Police Authorities inetlexercise of their functions to prevent and
counter money laundering and terrorist financingept for instance where the legal professional
privilege applies. According to Art. 38 (5) of tRéL/CFT Law professional secrecy cannot be
invoked even when the data and information are sseag for the purposes of investigating the
offences and administrative violations envisagedtiiy AML/CFT Law. The CBSM is not
included in the above mentioned provisions asstisupervisory responsibilities with regard to
professionals.

Official secrecy

537. Pursuant to Art. 38 (4) AML/CFT Law_official secsecannot be invoked against the
Judicial Authority, the FIA and the Police Auth@ed in the exercise of their functions to prevent
and counter money laundering and terrorist finagncirhe reason why the CBSM is not included
in this provision is due to the CBSM's strictly ited role in the field of AML/CFT as a
prudential supervisor of supervised entities. THSM is only interested in knowing possible

27 According to authorities the version of Art. 3§ (B) LISF currently in force is the version intrazkd by Art. 86 of the
AML/CFT Law, which reads as follows: “to the supey authority in the exercise of its functionssapervision, and to
the Financial Intelligence Agency in the exercidet® functions of preventing and combating monayndering and
terrorist financing.” However, according to undarsting of the evaluation evaluator, a legal pravighat has come into
force in 2009 (even if forgotten to be “implemerijechn not supersede the version of Art. 36 intatlby Law No. 5 of
21 January 2010.

122



Report on fourth assessment visit of San Marino — 29 September 2011

breaches of AML/CFT rules if they concern the soand prudent management of intermediaries
or deficiencies in their internal control systentssTkind of information is exchanged based on
the MoU between FIA and CBSM signed in November&80d official secrecy has never been
invoked against the CBSM in this context..

538. As regards the official secrecy binding the Directbe Vice Director and the personnel of
the FIA Art. 9 (1) AML/CFT Law states that this aation is without prejudice to exchange of
information set forth in the AML/CFT Law. It is uadstood that this includes the exchange of
information with the Central Bank, the Police andidial Authority as foreseen in Art. 11, 12 and
15 of the AML/CFT Law.

539. Analogously Art. 29 (3) of the CBSM statute proddthat official secrecy binding the
members of all the Central Bank’s organs, its cttasts and its entire staff may not be relied
upon against the judicial authority if the informoait requested is necessary for investigations into
infringements liable to criminal sanctions andte Financial Intelligence Agency in the exercise
of its functions of preventing and countering motayndering and terrorist financing.

Sharing of information between competent autharitéither domestically or internationally

Financial institutions secrecy

540. As outlined above the competent San Marino autlesriare not bound by the banking
secrecy. Therefore the exchange of information witinpetent authorities, either domestically or
internationally cannot be inhibited by the bankiggcrecy. The further conditions for the
exchange of information are evaluated under Recordaten 40.

Official secrecy

541. The official secrecy binding FIA is pursuant to A8t (1) AML/CFT without prejudice to
exchange of information set forth in the AML/CFTwLalt is understood that this includes the
exchange of information with foreign financial iligence units as foreseen in Art. 16 of the
AML/CFT Law. There is no such clarification contathin the CBSM statute with respect to
information exchanged with foreign counterpart§aaeseen in Art. 103 LISF. According to the
authorities the explicit empowerment in Art. 103SEl to exchange information overrides the
official secrecy provision contained in the CBSldtste.

Sharing of information between financial institutsowhere this is required by R.7, R.9 or SR. VII

542. Before 2009, there have been doubts amongst fialhimgtitutions in San Marino as to
whether the provision of information covered by king secrecy (customer identification data) to
other financial institutions constitutes a breatlrt. 36 LISF.

543. Pursuant to Art. 36 (6) ( @) LISF “no breach of kiag secrecy will be deemed to have
occurred if communication to third parties is resa@y in order to fulfil obligations arising from a
contract to which the interested person is a partyn order to comply, before the conclusion of
the contract, with that person’s specific, expresgiests”.

544. The CBSM has clarified with an interpretative n(@@8SM Recommendation No. 2009-01 -

Interpretation of Art. 36 (6) LISF), that the preiin of information to financial institutions,
including foreign ones, does not constitute a brealc bank secrecy when the information is
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sought to fulfil AML/CFT requirements by the reqtieg party and therefore “necessary to
execute the customer’s requeét”.

545. This interpretative note has been reinforced by Figtruction 2009-02 (Duties to inform
foreign counterparts). Accordingly in all caseshdiged subject under the AML/CFT Law - in
exercising its activities and for the purposes w@fating continuing relations or to carry out
occasional transactions or to provide professi@uivities - establishes a relationship with a
foreign counterpart falling compelled under itsiddgtion to obligations similar to those under the
provisions of the AML/CFT Law binds the obliged Sdarino subject who is obliged to provide
on requesbf the foreign counterpart, all information requels provided that this is equivalent or
in any case compatible with the terms of Art. 22 IAMIFT Law (CDD measures), and necessary
and essential to establish a continuing relatignshito carry out an occasional transaction or to
provide a professional service.

546. The evaluators take the view that based on thdfickion provided by the CBSM
Recommendation 2009-01 and FIA Instruction no. 2009banking secrecy does not inhibit the
exchange of information under R.7, R.9 and SR. Mtdwever, the current framework has created
some legal uncertainties, which raise concerns wigfard to its effectiveness, which is discussed
below. Furthermore the exchange of information appdo be limited to financial institutions
from jurisdictions considered to be equivalent.this regard, the FIA Instruction refers to the
jurisdictions listed in the Congress of State Decdiso. 9 of January 26, 2009 (further described
under R.5)Contrary to this provision, the authorities strelstieat information exchange is not
limited to equivalent jurisdictions given that AB6 (6) LISF does not foresee such limitations.

547. In the context of information exchange with otherahcial institutions, it should also be
mentioned that substantial amounts of informatiom exchanged via a customer database that
contains the identification data of customers, beia¢ owners and any delegated parties which
San Marino banks are requested to provide usingltdlian and European payment service
systems through, for amounts exceeding the thrdsbblEUR 5.000 (and all transactions
regardless of the amount in case of cheques).ififoisnation is accessible to Italian intermediary
banks which require such data to fulfill customee dliligence obligations. This information
exchange platform based on Decree-law no. 65 d#lay 2009 is further described under R.19.
Authorities state that the exemption from bankiagrecy provided by Art. 36 (6) (a) LISF is also
relevant for the information exchanged via the @&ymentioned customer database.

548. As regards the exchange of information betweenmansainese bank and its foreign parent
companyArt. 36 (6) (c) LISF stipulates that no breachahking secrecy will be deemed to have
occurred if communication is being made to a pacemipany of a foreign State with which a
relevant international agreement is in force, andifected to comply with the rules concerning
consolidated supervision contained in the LISF.tl# time of the onsite visit there were two
banks which are subsidiaries of Italian banks and Sammarinese bank had a subsidiary in
Croatia.

549. A co-operation agreement is already in force betwthe Croatian National Bank and the
CBSM since September 2089 With respect to the competent Italian authorigho is the

2 The CBSM Recommendation No. 2009-01 refers to thradort. 36 (6) (c) which corresponds to Art. 3% (&) LISF, as
amended by Law No. 5 of 21 January 2010.

2 The agreement in place with the Croatian NationaikBs aimed at co-operating on the basis of mutust and
understanding in the field of banking supervisidmeTscope of co-operation in force covers authaoisat(issuance,
change and withdrawal of authorisations), prior rappl for share acquisition (ownership control) aadgoing
supervision of cross-border establishments, inolgidnutual exchange of information and on-site exatimns. The
authorities agreed to advise each other on crosieb@stablishments in or from the respective rottmintry, upon
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principal counterpart in this regard, the evaluatieam was informed that there is no agreement
in place, and that the CBSM proposed to them tinelasion of such an agreement with the Bank
of Italy.

550. The San Marino authorities take the view that theeace of an agreement does not inhibit
the provision of CDD information to a foreign pardrank. They referred to Art. IX.IV.1 of
Regulation 2007-07 which states that informatiosspd to a foreign parent bank that is necessary
to enable it to meet its home supervisor's regwat@ncluding AML/CFT) requirements is
exempt from the bank secrecy restrictfonAccording to the authorities, only when the
requirement of a “relevant international agreemantorce” was introduced in Art. 36 (6) (c)
LISF in January 2010, doubts have risen amongsnéial institutions with regard to the
application of above-mentioned provision of Regata2007-07. The CBSM however considers
that the Regulation is reconcilable with Article BE&SF and has elaborated on this position in a
letter sent to the two foreign owned banks in Samiib in April 2010.

551. For the evaluation team, it remains neverthelesdean how a clear prohibition in the
primary law (Art. 36 LISF) can be superseded byravigion in a regulation and why the
requirement of a “relevant international agreemantorce” was introduced in Art. 36 (6) (c)
LISF when the provision of CDD data to the pararpany is anyhow permissible without such
restrictions under Regulation no. 200707

552. On the other hand, it has to be taken into accthattit is the exclusive competence of the
CBSM to monitor compliance with the banking secrégyt. 36 (9) LISF) and the CBSM has
stated clearly that no action would be taken agairmsnk for sharing client and beneficial owner
identification data with a foreign parent bank. fidiere the evaluators acknowledge that the
provision of CDD information to the parent bank psssible under the current framework.
However, given the apparent confusions createdhigyftamework, there is a concern with regard
to its effectiveness as discussed below.

Effectiveness and efficiency

553. Ability to access informationAccording to the authorities there have been rsesan the
past, where secrecy laws (including banking, psitesml and official secrecy) inhibited the
ability of competent authorities to access infoioratThe evaluation team could neither find any
indications that financial institution secrecy lathave been an obstacle to co-operation between
the domestic competent authorities.

554. Sharing of information between competent autharithes regards international information
exchange with FIUs, secrecy laws have not beertifighas an obstacle according to feedback
received from other countries regarding internatioco-operation. According to the FIA no
request has ever remained unanswered due to sdavexy

555. San Marino authorities state that all requests ifdlormation received relate to FIU
investigations® According to the authorities, the CBSM does noeiee requests on AML/CFT
issues as it has no direct competence as AML/CIpErsisor. The only requests for information

specific request, to the extent permitted by lavg an any other relevant information that mightréguired to assist with
the supervisory process.

%0 In reference to this provision the ltalian submiiéis affected, have introduced specific provisiomsheir mandatory
statutes to protect the right of information ofithtalian parent.

31 authorities stress that clarification has beenodticed by Decree Law n. 190 of 29 November 2010¢hvcould not be
taken into account by the evaluation team, bectieseered into force after the time frame consdeby this report.

%2 The powers of FIA to exchange information pursuarrt. 16 AML/CFT Law appear to be limited to imfoation related
to FIU investigations.
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it could be asked for could be those related tatsbmings in the internal control systems of
supervised entities which carry on cross bordeivities or which are part of a cross border
financial group. However, no such requests have beeeived so far,

556. Sharing of information between financial institutso Apparently there have been some
uncertainties amongst financial institutions asvkoch extent costumer and beneficial owner data
can be shared where this is required by R.7 (dvosder correspondent banking), R.9
(intermediaries or third party reliance) or SR.Y@itoss-border wire transfers) While the CBSM
Recommendation and the FIA Instruction have couteitd to remove important uncertainties, an
amendment of Art. 36 (6) LISF introducing a cleararding at the level of primary law in this
regard would be of great benefit to legal certaantg consequently effectiveness and efficiency in
the implementation of these provisions.

557. As regards intra-goup information exchange the asgmtative of a foreign owned bank
interviewed stated that they do already share inédion with their parent companies and do
permit their head office internal audit access heirt files. However, it could not be clearly
established whether this includes customer andficeaiewner identification data.

558. Given the apparent confusions created by the frarewormed by CBSM Regulation
2007-07 and Art. 36 (6) (c) LISF there is an obsiaweed to increase legal certainty and
consequently effectiveness and efficiency by inicalg a clearer wording into Art. 36 (6)
LISF®,

3.4.2 Recommendations and comments

559. Authorities should introduce a clearer wordinghe kevel of primary law with regard to the
information that can be exchanged with other fimarnstitutions and with a parent company.

560. Authorities should amend FIA Instruction 2009-02 dnder to straighten out that the
exchange of information with foreign institutiondi@ve this is required by R.7, R.9 or SR.VII is
not limited to jurisdictions mentioned in the Coags of State Decision no. 9 of 26 January 2009.

3.4.3 Compliance with Recommendation 4
Rating Summary of factors underlying rating
R.4 LC » Uncertainties resulting from FIA Instruction no.@302 regarding the

exchange of information with foreign institutionshish are not
mentioned in the Congress of State Decision nd.Zbdanuary 2009

» Effectiveness and efficiency concerns resultingmfran unclea
wording contained in Art. 36 (6) (a) and (c) of thiSF with regard tq
information that can be exchanged with other fimanastitutions and
with a parent company.

33 Authorities stress that clarification has beemnodticed by Decree Law n. 190 of 29 November 2010c¢hvcould not be
taken into account, because it entered into foftee the time frame considered by this report.
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3.5 Record Keeping and Wire Transfer Rules (R.10 and SRVII)

351 Description and analysis

Recommendation 10 (rated NC in th& 8ound report)

Summary of 2008 MER factors underlying the ratind developments

561. As described in the 3rd round evaluation report Banno had received a Non Compliant
rating for Recommendation 10. The evaluation repoted that there were no requirements in
law or regulation to require financial institutiots keep identification data, account files and
business correspondence for at least five yearaf(er the closure of the account or (ii)
termination of the business relationship. Furtheenmdhe absence of provisions in law or
regulation requiring financial institutions to ensuhat customer and transaction records and
information are available on a timely basis to¢hmpetent authorities was also criticized.

562. The AML/CFT Law as amended has introduced new remqments, which were further
detailed though instructions (FIA Instructions 2609-10 of 3 December 2009 and no. 2010-07
of 27 June 2010).

Record keeping & Reconstruction of Transaction Rix¢c.10.1 and 10.1.1)

563. Article 34, Paragraph 1 of the AML/CFT Law estalés that obliged parties shall register
the data and information obtained for meeting CleBuirements (as articulated under Article 22
on CDD measures). Paragraph 2 of the same aredieed that obliged parties shall register the
supporting evidence and records of business raktips and occasional transactions (original
documents or copies) admissible in court proceeditigboth cases, there is a requirement that
the data and documentation is maintained for aodesf at least five years following completion
of the transaction, provision of the service, ami@ation of the business relationship. Paragraph
3 of that article goes on saying that the dataiafatmation shall be registered no later than the
fifth day after obtaining thereof.

564. The FIA Instruction no. 2009-10, which sets outdgtail the measures for recording and
maintaining the data and information on transastiand business relationships according to the
law applies to financial parties (or, ‘authorizegttes’ as referred to in Article 18, Paragraph 1,
Letter [a] of the AML/CFT Law®, as well as to the CBS¥ The FIA Instruction no. 2010-07
specifies similar requirements for financial ardlfiiary companiés

% This article gives the definition of financial titations involved under the law as obliged partigth further reference to
“authorized parties” defined under the Law No 1@805) as follows: duthorised partiesparties who have obtained
authorisation to engage in one or more reservedtas in accordance with Title II” (Article 1, Pagraph 1, Letter [nn]);
“the entrepreneurial exercise of one or more a@wilisted in Attachment 1 in the Republic of Samrio will be
reserved to parties authorised for such exercisthbysupervisory authority” (Title Il, Article 3,aPagraph 1); whereas
Attachment 1 lists all types of financial activigyrtually in consistence with the FATF Glossary idiéfons. Under the
AML/CFT Law, the notion of “authorized parties” doest specifically include financial promoters arattpes providing
credit recovery services in as much as they armetefas different types of financial parties purgu@ Article 18,
Paragraph 1, Letters [d] and [f].

%5 In the cases established by Article 18, Paragtajletter [b] of the AML/CFT Law

% These are defined under Article 143 of the Law 166 (2005) as companies involved in granting oh#ancluding
leasing, consumer credit, the issue of guaranteg®adorsement credit.
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565. These instructions also provide for the establisiinoé the so-called AML ArchivE — a
dedicated database to be run at each financialtutieh for the purpose of maintaining
transaction, CDD, and other relevant data readigilable for the use of compliance officers and
supervisors. Sufficiency of transaction records fmrmitting reconstruction of individual
transactions is provided for by specific provisiafishe said instructions on the scope of contents
of obtained data and information.

566. However, none of the above-mentioned instructionsfinds measures for the
implementation of record-keeping requirements karficial promoters and parties providing
professional credit recovery services, which arerd@ned as financial parties under Article 18,
Paragraph 1, Letters [d] and [f] of the AML/CFT L&

Record keeping of identification data, files andrespondence (c.10.2)

567. Customer identification data, as well as accouesfand business correspondence, which
should be obtained and maintained in accordance iticle 34 of the AML/CFT Law (as
articulated under Article 22 on CDD measures), iarsufficient detail defined and specified
under relevant articles of the FIA Instructions R009-10 and 2010-07, including those
establishing the scope and contents of the datardmiemation to be obtained and maintained in
the AML Archive.

Availability of records to competent authoritiesartimely manner (¢.10.3)

568. Paragraph 4 of Article 34 of the AML/CFT Law setst ahat all data, information and
documents registered and kept by obliged partialt kb made available to the FIA without delay
so as to enable it to perform its AML/CFT taskstide 35 further elaborates that financial parties
should equip themselves with electronic systenmnatlg them to respond timely and completely
to the FIA's requests (this requirement is alsolengented through the AML-Archive).

Effectiveness and efficiency

5609. Meetings with the representatives of banks revealadther adequate understanding and
comprehension of the recordkeeping requirementgrutiee law and implementing regulations.
However, at the time of the on-site visit, the sii@cequirement on taking appropriate measures
at operational level for financial/ fiduciary conmp@s (i.e. implementing the AML Archive) had
been introduced only recently (July, 2010) and jated for implementing those measures starting
from January 1, 2011. Hence, it was still in thelyeatages of implementation, which did not
enable any efficiency assessment whatsoever.

570. In addition, no implementing regulations have besaned for financial promoters involved
in the promotion and sale of financial instrumentsd investment services, and for parties
providing professional credit recovery servicesbehalf of third parties. Although the authorities
advised that, as of the time of the on-site visit financial promoters and credit recovery agents
were registered by the CBSM, the assessment tedievdse that since the current legislation
provides for the operations of these types of @dligarties, there should be an appropriate
framework to regulate their activities.

S7«pArchivio Informatico Antiriciclaggio” or “Electrmic Anti-Money Laundering Archive”

38 Financial promotersare defined with further reference to Articlesétl 25 of the Law No 165 (2005), as natural persons
who, acting as an agent or authorised represeejaie professionally engaged in out-of-office potion and sale of
financial instruments and investment servicBsurties providing professional credit recovegye defined as those
providing such services on behalf of third parties.
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Special Recommendation VII (rated NC in th& 3ound report)

Summary of 2008 MER factors underlying the ratind developments

571. As a result of the assessment of compliance witltVBRSan Marino was rated Non
Compliant given that the provisions of SR.VII onreviransfers were not directly addressed in
law or regulation, but only in a limited mannerabgh circulars. Furthermore, it was also noted
that there were no other provisions requiring foiah institutions to ensure that complete
originator information was included in outgoing ®itransfers and that beneficiary financial
institutions based in San Marino adopted effectigik-based procedures for identifying and
handling wire transfers that are not accompanieddmplete originator information. Lastly, no
measures were put in place by San Marino to moeanpliance with SR.VIlI and consequently
no related sanctions.

572. San Marino has modified its legal framework by edicing specific provisions under the
AML/CFT Law, which were further complemented byAFInstruction no. 2008-04 on wire
transfers.

Obtain Originator Information for Wire Transfers.\@dl.1)

573. Article 33, Paragraph 1 of the AML/CFT Law estalis that the FIA shall regulate with its
instructions the data and information that finahpgties authorized to provide payment services
are required to obtain on customers ordering elaadrtransfer of funds, as well as the procedures
for the recording and keeping of such data andrimfdion. In implementation of this, the FIA
Instruction no. 2008-04 specifies the informatiorbe obtained on ordering customers, as well as
the measures to be taken for verifying their idgnti

574. It should be noted that, according to Article 7ra@@aph 1, Letter [d] of the Instruction, wire
transfer rules as specified by this instructionldted in respect of transfers where the payee is
public administration, and the transfer is madetlier payment of duties, taxes, financial penalties
or other charges in the country. The authoritiedsad that such exemption from wire transfer
rules has been introduced in accordance with Regaolano. 1781/2006 of the European
Parliament and of the Council of 15 November 20@éticularly, Article 3, Paragraph 7, Letter
[d] of the said regulation establishes that it kimalt apply to transfers of funds to public
authorities for taxes, fines or other levies withiMiember State.

575. Article 2 of the Instruction defines that any tramsof funds equal to or exceeding EUR
1.000 should be accompanied by the following mimminformation on the payer: a) name and
surname or, if a legal person, full name or businesme; b) address of residence or domicile
(which may be substituted by the date and pladarti or by the unique identifier) or, if a legal
person, address of the registered office; and weontiaccount number or, if the transfer of funds
takes place without debiting a current accountpithigue identifier.

576. Article 3 of the Instruction further establishestttthe payment service provider should
verify the information on the payer on the basiswfunexpired proof of identity or, when this is
not possible, on the basis of documents and infoomabtained from a reliable and independent
sourcé® At that, in the case of transfer of funds made depiting a current account, the
verification may be deemed to have already beamedaput with the fulfilment, on the opening of
the account, the CDD and recordkeeping requirenantiefined under the AML/CFT Law.

39 For example, registers and lists kept by publitauities or certifications issued by the competrtsular authorities.
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Inclusion of Originator Information in Cross-Bordewire Transfers (c. VII.2); Inclusion of
Originator Information in Domestic Wire Transfers {/11.3); Maintenance of Originator Information
(c.VIL.4)

577. As already set forth above, Article 2 of the FlAstinction no. 2008-04 defines that any
transfer of funds equal to or exceeding EUR 1.006ukl be accompanied by full originator
information. Then, Article 6 of the instruction deds that, in the case of outgoing cross-border
batch file transfers, this requirement does notyafipthe individual transfers of funds provided
that the batch file contains relevant informatiam tbe payer, and that the individual transfers
carry the account number of the payer or the unidestifier. At that, in the case of incoming
cross-border batch file transfers, the paymenticemrovider of the payee is required to verify
that the information on the payer is containechithatch file transfers.

578. Domestic wire transfers, in accordance with Artislef the instruction, may be carried out
solely on the basis of the account number of thepar the unique identifier. However, upon the
request of the payment service provider of the patree payment service provider of the payer is
required to make full originator information avdila to the requester within three working days
after receiving such request.

579. Communication of full originator information witimg wire transfer, as well as maintenance
of such information for five years is stipulated Hye above-specified requirements of the
Instruction and by Article 34 of the AML/CFT Lawn laddition, Article 9 of the Instruction
requires intermediate payment service providersrisure that all information received on the
payer along with the transfer is kept attachedettver

Risk Based Procedures for Transfers Not Accompédmyjedriginator Information (c. VII.5)

580. According to Article 33 of the AML/CFT Law and Acte 8 of the FIA Instruction, the
payment service provider of the payee shall rethedransfer of funds, if the information on the
payer is incomplete, and shall request the missifagmation in writing. If the request remains
unsatisfied, the payment service provider of thgepashall apply enhanced CDD measures as
specified under Article 27 of the AML/CFT Law, fileith the FIA a copy of the request for the
missing information sent to the counterparty, amhsider suspending relations with the
counterparty. It shall also consider missing oomplete information on the payer as a factor in
assessing whether the transfer of funds, or argtegltransaction, is a suspicious transaction
pursuant to Article 36 of the AML/CFT Law.

Monitoring of Implementation (c. VII.6) and Applin of Sanctions (c. VII.7: applying ¢.17.1 —
17.4)

581. Monitoring of implementation of the requirementgaeding wire transfer rules is to be
carried out by means of off-site surveillance anesite inspections by the FIA and the CBSM. As
far as the sanctioning regime is concerned, thdicaiybe legislation contains two general
provisions on sanctioning obliged parties for thelation of wire transfer rules; those being
Article 66 of the AML/CFT Law setting out that “detions of other provisions envisaged in this
Law shall be punished with a pecuniary administeaanction from EUR 3.000 to 100.000”
[Article 33 of the Law can be considered as “otpeovision”, because there is no specific
sanctioning provision for its violation], and Aitec67 of the same Law establishing that “failure
to comply with the instructions issued by the Agerghall be punished with a pecuniary
administrative sanction from EUR 3.000 to 100.0Q0®hich virtually covers violations of the
requirements of the FIA Instruction no. 2008-04].
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582. In view of this, relevant findings of the analysisder Recommendation 17 regarding the
availability of effective, proportionate, and diasive sanctions, the designated authority to apply
such sanctions, their applicability to company nggmaent, and the sufficient range of sanctions
are attributable to this criterion, as well.

Additional elements — Elimination of thresholds\(d.8 and c. VII1.9)

583. The legislation in force, particularly relevantielgs of the FIA Instruction no. 2008-04,
specifies that wire transfers (both incoming antgoing) above EUR 1.000 should contain full
originator information.

Effectiveness and efficiency

584. Meetings with the representatives of banks revealadther adequate understanding and
comprehension of the wire transfer requirement®utite law and implementing regulations. It is
also reported that the San Marino Payment Systel8P¢@S) has promptly adopted the
specifications stipulated by the FIA Instruction. r2®08-04 and, in the cases envisaged, it is
obligatory to provide complete data and informat@nthe originator within the Sammarinese
Interbank Network (Rete Interbancaria Sammarine$dS). Since June 1, 2009 the latter has
made mandatory the IBAN code with reference botéopayer and the payee.

3.5.2 Recommendation and comments

585. It is thus recommended:

Recommendation 10

586. To introduce implementing regulations for financigtomoters and parties providing
professional credit recovery services (identicahwhose applicable to other financial parties) to
ensure appropriate implementation of recordkeepguirements by these types of obliged
parties.

Special Recommendation VII

587. Special Recommendation VIl is fully observed.
3.5.3 Compliance with Recommendation 10 and Special Reeamdation VII
Rating Summary of factors underlying rating
R.10 LC * No implementing regulations introduced for finahgm@omoters ang

parties providing professional credit recovery gsy

« The very recefi introduction of the relevant instruction for fircal/
fiduciary companies does not allow to assess tliectefeness and
efficiency of implementation of the respective meas

SR. VII C

40 As of the time of the on-site visit, i.e. Septemd@10
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Unusual and Suspicious transactions

3.6 Monitoring of Transactions and Relationship Reportng (R. 11 and R. 21)

3.6.1 Description and analysis

Recommendation 11 (rated PC in th& 8ound report)

Summary of 2008 MER factors underlying the ratind developments

588. As a result of the assessment of compliance witboRenendation 11, San Marino was
rated Partially Compliant given that it did not bawn place adequate requirements for financial
institutions to pay special attention to all complanusual large transactions or unusual patterns
of transactions that have no apparent or viable@oac or lawful purpose, nor to examine as far
as possible the background and purpose of unusaraactions, to set forth findings in writing
and keep such findings available for competentaitibs and auditors for at least five years.

589. Since the third evaluation report, San Marino hasuéd Instruction 2008-03 on
“Identification, verification and assessment ofitical transactions” with a view to address those

gaps.
Special attention to complex, unusual large tratisas (c. 11.1)

590. The AML/CFT Law does not contain a direct referemcethe obligation to pay special
attention to complex and unusually large transastioas well as to unusual patterns of
transactions, which have no apparent or visibleecuc or lawful purpose. The FIA Instruction
no. 2008-03, which is binding, provides for theigéation of certain subjects of the Law to pay
special attention to the so-called “critical” tran8ons. The instruction applies to financial pesti
(or, ‘authorized parties’ as referred to in Artidl®, Paragraph 1, Letter [a] of the AML/CFT Law
) and, where applicable, to the CBSM

591. However, there are no similar requirements in lagn for financial promoters and parties
providing professional credit recovery servicesjolthare determined as financial parties under
Article 18, Paragraph 1 of the AML/CFT Law.

592. Article 1 of the FIA Instruction no. 2008-03 defina “critical” transaction as “a transaction
that due to its complexity or unusually large antooindue to its unusual pattern of execution
with respect to the economic, financial and assefilp, and the professional profile of the
customer, requires an assessment of its compstibifith respect to the customer’s profile”.
Hence, the complexity or unusualness of transaxtame linked to and contrasted against the
customer’s profil&.

593. Then, the FIA Instruction no. 2009-07 elaborating the implementation of the STR
reporting requirement has a technical annex listidgcators of unusual or “critical” transactions,

41 For the details of the reference chain, pleasétserespective footnotes under the analysis oéfoit 10.1.

42 According to Article 3 of the Instruction, the assment of “critical” transactions should take istmsideration the
indicators of anomaly listed in the Circulars of Zahuary 1999 and 12 February 2003 issued by theefoinspectorate
for Credit and Currencies (how the Central Bank). Befloecissuance of the FIA Instruction no. 2009-Oficl provides
a wider list of indicators for identifying criticatansactions, these enforceable means were ie fitue to Article 95,
Paragraph 6 of the AML/CFT Law stating that “thecaiars and standard letters issued by the Centrat Bsgarding the
prevention and combating of money laundering anatist financing shall continue to be applied, atig mutandis, until
the instructions referred to in paragraph 2 aneeds
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among which there are several references to traosac'unjustified by the customer’s business
activity”, “seemingly unjustified by the businesglation between the customer and the
beneficiaries”, “requesting or maintaining illogidausiness relations with intermediaries” etc;
these and other references, in effect, encompassahsactions that have no apparent or visible
economic or lawful purpose.

594, At that, Article 6 of the FIA Instruction no. 20@9- defines that a transaction, which seems
to be unusual or shall be considered critical urttler FIA Instruction no. 2008-03, shall not
necessarily be considered suspicious; howevergatblparties shall be required to carry out a
detailed analysis in order to completely rule dw suspicion of money laundering or terrorist
financing, which in effect amounts to “paying s eittention” to such transactions.

595. Article 2 of the FIA Instruction no. 2008-03 recesrthat the addressee financial institutions
pay special attention to all “critical” transact®ohy establishing suitable internal criteria foe th
identification and assessment of such transactishereas the document containing these criteria
shall be approved by the managing body of the Grannstitution and made known to all of its
employees and contract workers (pursuant to Arddlef the AML/CFT Law).

Examination of complex and unusual transactiond.{c2)

596. Under Article 4 of the FIA Instruction no. 2008-0&mpliance officers should undertake
the identification, verification, and assessmentcoitical” transactions, followed by compilation
of a written report on the conducted analysis. Aditg to Article 5, Paragraph 4, Letter [a] of the
same instruction, the report shall contain “a safitsated judgment on the purpose and nature of
the transactions and their compatibility with thgngficant aspects of the customer’s profile, in
particular the economic, financial and asset pgpfihd the professional profile of the customer”.

Record-keeping of finding of examination (c. 11.3)

597. Under Article 5 of the FIA Instruction no. 2008-O8jere is a requirement that the
aforementioned written report, signed by the coamule officer, shall be kept for at least 5 years
after the date of its compilation. According to idle 7 of the same instruction, the written report
shall be made available immediately on requesthto FEIA and the CBSM in their role as
supervisory authorities, as well as to the Boardw@itutory Auditors and the Internal Auditing
Department of the financial institution. As advidsdthe FIA, the Agency also satisfies itself that
written reports are made available to externaltausli by means of checking the minute-books of
the Board of Statutory Auditors.

Effectiveness and efficiency

598. Financial institutions met during the on-site vi#monstrated a certain understanding of the
requirement to pay special attention to “criticdfansactions as defined under relevant
regulations. In addition, banks reported havingaithsd theGIANOSsoftware, which provides for
risk profiling with the use of certain customer atrdnsaction parameters and screening of
transactions for the identification of “criticalhes.

133



Report on fourth assessment visit of San Marino — 29 September 2011

Recommendation 21 (rated NC in th& 3ound report)

Summary of 2008 MER factors underlying the ratind developments

599. San Marino was rated Non Compliant in respect afoRenendation 21, in the absence of
an adequate implementation of all the criteria uitlde standard.

600. In order to address the deficiencies raised inthivel evaluation report, San Marino has
issued firstly Instruction no. 2008-02 “Enhancedagadures for due diligence on customers
resident or located in countries, jurisdictionsterritories subject to strict monitoring by the
FATF"* which was subsequently repealed and replaced By Ifétruction no. 2009-01 on
“Enhanced procedures for due diligence on customessdent or located in countries,
jurisdictions or territories subject to strict maming by the FATF and MONEYVAL”. The latter
was also repealed and replaced by FIA Instruction 2009-08 dated 5 August 2009 on
“Enhanced due diligence procedures for customeidest or located in countries, jurisdictions or
territories subject to strict monitoring”. In addit, on January 26 2009, the Congress of State
adopted Decision no. 9 on “Countries, Jurisdictiand territories that are considered equivalent
to the San Marino AML/CFT framework”.

Special attention to countries not sufficiently Bpm FATF Recommendations (c. 21.1 & 21.1.1)

601. The FIA Instruction no. 2009-08, which is addresseall financial parties referred to in
Article 18 of the AML/CFT Law defines “countriesyrjsdictions or territories subject to strict
monitoring” as “the countries, jurisdictions or ritaries against which the international
organisation® involved in preventing and combating money lauimdeand terrorist financing
issue public statements or other measures”. Omttier hand, the Decision No 9 (2009) of the
Congress of State defines the list of countriesisdlictions and territories whose system to
prevent and combat money laundering and terroiisn€ing is considered equivalent to
international standards. The latter includes all /Bember countries, members of the European
Economic Area, a limited list of FATF member coisdrwhich are non-EU members and a
number of additional jurisdictions and territories.

602. Article 3 of the FIA Instruction no. 2009-08 reqesrthat financial institutions “use extreme
caution when establishing business relationshipgasrying out occasional transactions with
customers or counterparts (with or without legatspaality) resident or located in countries,
jurisdictions or territories subject to strict mtmming”. By way of interpreting the notion of
“extreme caution”, the said article establishest,tlshould the financial institution wish to
establish business relationships or carry out éacak transactions with such customers or
counterparts, enhanced customer due diligence rezgents shall be applied as laid down in
Article 27 of the AML/CFT Law [as further examinedder the analysis of Criterion 21.3 below].

603. To ensure that financial institutions are advisddconcerns about weaknesses in the
AML/CFT systems of other countries, the FIA hasiaged that:
a) every public statement issued by the FATF of&RB is promptly posted on the FIA
website; and
b) notice is given by e-mail to all financial irtstions of any decision taken in this regard in the
international context.

43 Dated 4 July 2008
44 Reference is made to the FATF and FSRBs (includindNE®VAL), and a link is provided to the FATF website
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Exa
suffi

604.

mination of transactions with no apparent ecoitoon visible lawful purpose from countries not
ciently applying FAT Recommendations (c 21.2)

The technical annex to the FIA Instruction 2009dafines “operations or transactions

from/to countries considered to be highly riskyHATF or MONEYVAL” and “transactions with
counterparts established in geographical areasluded in the list of non-cooperative countries
and territories, regularly published by FATF” asilagicator of “critical” transaction. On the other
hand, Article 4 of the FIA Instruction no. 2008-88juires compliance officers to undertake the
identification, verification, and assessment oftfcal” transactions, followed by compilation of a
written report on the conducted analysis. Accordimprticle 5, Paragraph 4, Letter [a] of the
same instruction, the report shall contain “a safitsited judgment on the purpose and nature of
the transactions and their compatibility with thgngficant aspects of the customer’s profile, in
particular the economic, financial and asset pepaihd the professional profile of the customer”.

605.

Under Article 5 of the FIA Instruction no. 2008-O8jere is a requirement that the

aforementioned written report, signed by the coamle officer, shall be kept for at least 5 years
after the date of its compilation. According toiéie 7 of the same instruction, the written report
shall be made available immediately on requesthto EIA and the CBSM in their role as
supervisory authorities, as well as to the Boardbwitutory Auditors and the Internal Auditing

Department of the financial institution. As advidsdthe FIA, the Agency also satisfies itself that

written reports are made available to externaltausli by means of checking the minute-books of
the Board of Statutory Auditors.

Abil

ity to apply counter measures with regard touwwies not sufficiently applying FATF

Recommendations (c 21.3)

606.

607.

As a countermeasure applicable to countries, jistisths or territories subject to strict
monitoring, Article 3 of the FIA Instruction no. @8-08 requires that, should the financial
institution wish to establish business relationship carry out occasional transactions with such
customers or counterparts, enhanced customer tigendie requirements shall be applied as laid
down in Article 27 of the AML/CFT Law. Among enhaeCDD measures available in this case:
- With respect to natural persons — Paragraph 3 aofithe said article defines measures
stipulated for non face-to-face business relatipsskand for interactions with PEP-s,
basically in line with the requirements set fortidar the FATF Recommendations 6 and 8;
- With respect to legal persons — Paragraph 5 okd#ie article defines measures stipulated
for cross-border correspondent banking relatioasidally in line with the requirements set
forth under the FATF Recommendation 7.

Hence, the applicable requirements in force profideenhanced due diligence as the only
possible countermeasure with respect to countibish do not or insufficiently apply the FATF
recommendations. At that, such measures are paligticrelevant in relation to, for example,
foreign legal entities which are not financial ingions, since the available enhanced CDD
measures under respective provisions of ArticleoRthe AML/CFT Law are logically and
technically practicable with respect to for crosseer correspondent banking relations only.

608. Article 25 of the AML/CFT Law setting out the riglased approach for applying customer

due diligence procedures defines “the residenceegistered office of the customers or the
counterparts with particular attention to the Stdteat do not impose requirements equivalent to
those laid down in this law” and “the geographieaaof the execution of the transaction, with
particular attention to the States that do not isepequirements equivalent to those laid down in
this law” as aspects to be taken into accountterpurposes risk assessment. Nevertheless, such
assessment of risk is not followed by the requimgnte apply specific countermeasures — other
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than enhanced CDD - to countries, which do not msufficiently apply the FATF
recommendations; examples of such countermeasordd be the enhanced relevant reporting
mechanisms or systemic reporting of financial tngthns on such countries, or limiting business
relationships or financial transactions with id&atl countries or persons in those countries etc.

Effectiveness and efficiency

6009. Meetings with the representatives of financial itnibns demonstrated a rather adequate
level of understanding that the countries included'black” lists and customers from such
countries should be treated in a specific and castimanner. However, there was certain
confusion, especially among financial institutiastBer than banks, as to what is the specific list
or lists of those countries to be taken for refeeer the one posted on the FIA’s website on the
countries under monitoring, or the one endorsethbyCongress of the State decision, or even a
mixture of them. All financial institutions met dog the on-site visit referred to the need of
having more accurate and specific guidance inrtfziier.

3.6.2 Recommendations and comments

610. It is thus recommended to:

Recommendation 11

611. Introduce requirements obliging financial promotensd parties providing professional
credit recovery services to pay special attentiofctitical” transactions.

Recommendation 21

612. Introduce appropriate countermeasures in respexiwitries which continue not to apply or
insufficiently apply the FATF Recommendatidhs

3.6.3 Compliance with Recommendation 11 and Special Resemdation 21
Rating Summary of factors underlying rating
R.11 LC » Lack of requirements for financial promoters andipa providing

professional credit recovery services to pay spetit@ntion to
complex and unusually large transactions, as weltoaunusual
patterns of transactions.

R.21 LC » Lack of appropriate countermeasures in respectbaiitties which

continue not to apply or insufficienly apply the HA
Recommendations

5 See the FATF Methodology for examples of possiblentermeasures.
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3.7 Suspicious Transaction Reports and Other ReportingdR. 13, 14, 19, 25 and
SR.IV)

3.7.1 Description and analysis

Recommendation 13 (rated NC in th& 3ound report) & Special Recommendation IV (ratedNn
the 3° round report)

Requirement to Make STRs on ML/FT to FIU (c. 18113.2 & IV.1)

613. Article 36, Paragraph 1 of the AML/CFT Law requirgmsat obliged parties should report
without delay to the FIA:

“a) any transaction - even if not carried out — whj because of its nature,
characteristics, size or in relation to the economapacity and activity carried
out by the customer to which it is referred, or &mry other known circumstance,
arouses suspicion that the economic resources, ynonassets involved in said
transaction may derive from offences of money lating or terrorist financing
or may be used to commit such offences;

b) anyone or any fact that, for any circumstanceviim on the basis of the
activity carried out, may be related to money lagnmg or terrorist financing;

c¢) the funds that obliged parties know, suspediame grounds to suspect to be
related to terrorism or may be used for purposegeoforism, terrorist acts,
terrorist organizations and by those financing tersm or by an individual
terrorist.”

614. Article 1, Paragraph 2 of the Law defines th#te" following conduct, when committed
intentionally, may constitute money laundering:

a) the conversion or transfer of property, knowitlgit such property came
directly or indirectly from criminal activity or &fm an act of participation in

said activity, for the purpose of concealing orglising the illicit origin of the

said property, or of assisting any person involireduch activity to evade the
legal consequences of his action;

b) the concealment or disguise of the true natsceirce, location, disposition,
movement, rights with respect to, or ownership ropprty, knowing that such
property came directly or indirectly from criminaktivity or from an act of
participation in such activity;

c¢) the acquisition, possession or use of propdatpwing, at the time of receipt,
that such property was derived, even indirectlgnfrcriminal activity or from
an act of participation in such activity”.

615. The definition of “terrorist financing” (along witthe definitions of “terrorist”, “terrorism”
or “terrorist act”, “terrorist purposes”) is prowd under Article 1, Paragraph 1 of the Law, as *,
any activity aimed at, by any means, collectingvjting, intermediating, depositing, keeping or
disbursing funds or economic resources, regardiéed®ow they were obtained, intended to be

used, in full or in part, in order to commit or prote one or more offences for the purpose of
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terrorism, regardless of the actual use of the sumdeconomic resources for the perpetration of
said offences”.

616. In defining when the suspicions referred to in élei36, Paragraph 1 of the Law arise,
Article 4 of the FIA Instruction no. 2009-07 setatdhe following: “Suspicions arise when
obliged parties are led to believe that the tratisas requested by the customer, because of their
nature, characteristics or amount, or for any otbecumstances, are not justified by or
inconsistent with the financial, economic or patinial, as well as professional background of the
customer. In this regard, reference shall be madkee indicators of unusual transactions — which
are only illustrative examples and not comprehensizontained in the reporting form”.

617. Hence, the reporting requirement extends to absashen the reporting entities suspects or
is led (has reasonable grounds) to believe thafuiinds “came directly or indirectly from criminal
activity”, i.e. are proceeds of crime. Article 5tbe FIA Instruction no. 2009-07 further specifies
that “once suspicions arise, obliged parties shbllays be required to make a suspicious
transaction report, although the facts or situaiadentified as suspicious do not seem to be
related to predicate offences”.

618. The FIA Instruction no. 2009-07 goes on furthetbetating on the implementation of the
reporting requirement, by means of establishingcifiperules for internal reporting to the
compliance officer, analysis carried out and subsagactions taken by the compliance officer,
as well as the standard reporting form, both foaficial and non-financial parties. Then, the FIA
Instruction no. 2010-04 expounds in detail the reépg obligation in relation to suspicions of
terrorism financing. Both instructions contain tedal attachments defining indicators of
anomaly linked to certain types of customers, taatisns, and behaviors, as illustrative (but not
comprehensive) examples of situations and condultitsh may give rise to suspicions.

No Reporting Threshold for STRs(c. 13.3 & c. SR)IV.

619. The legislation does not establish a (lower) tholstior reporting suspicious transactions.
Article 36, Paragraph 1 of the AML/CFT Law is aldear on the requirement that all transactions
— even if not carried out — should be reportedpiisidered suspicious.

Making of ML/FT STRs regardless of Possible Invoket of Tax Matters (c. 13.4, c. IV.2)

620. The definition of the reporting obligation undertidle 36, Paragraph 1 of the AML/CFT
Law refers to assets which come “from offences ohey laundering or terrorist financing or may
be used to commit such offences”; whereas the itiefinof money laundering under Article 1,
Paragraph 2, Letter [a] refers to property comidigectly or indirectly from criminal activity or
from an act of participation in said activity”; femninvolvement of tax matters is not specified as
an exclusion from the reporting requirement. Dutting visit, the evaluation team was informed
that any transaction, if suspicious, would be regahrincluding if tax matters related.

Additional Elements — Reporting of All Criminal A¢t. 13.5)

621. As indicated above, all suspicions of criminal wtfi — both those related to acts
constituting a predicate offence and those unmlabesuch acts — would be reported to the
national financial intelligence unit.
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Statistics (R.32)

622. The FIU maintains and published in its 2009 anmapbrt comprehensive statistics on the
STR regime. According to statistics provided by Flince 2005, obliged persons filed the
following number of suspicious transaction reparith the Agency:

Table 23 : Total number of disclosures per year

2005 2006
20 17
*  Up to 3F October, 2010

2007
44

2008
104

2009
244

2010*
254

Table 24: Disclosures received per type and reportg subject/entity
Period: From ¥ January 2010 to $10ctober 2010

Reporting subjects/entities (obliged parties)

Attempt
transactions

Suspicious
transactions

Disclosures
received

Financial parties

36

204

240

Commercial Banks

32

17§

210

Financial and Fiduciary companies

27

25

Central Bank of San Marino 1

Insurance companies i ] |

Postal offices 1 4 4
Collective investments companies - : .
Insurance intermediaries - ] i

Financial promoters .
Professional credit recovery on behalf of thirdtiear - : .
Non financial parties 1 : -
Office of the professional trustee - : .
Consultancy on matters of investment services - : .

Consultancy on tax, financial and commercial matter - 1 .
Credit brokerage ] ] _
Real estate brokerage ; ] .
Gambling house (BINGO) - ] i
Custody and transport of cash, securities or values - : .
Auction houses or art galleries - : .
Trade in antiques ] ] _
Purchase of unrefined gold - ] .
Export and import of precious metals and stones - : .

Selling or rental of registered movable goods ! 1 ]
Professionals 2 12 14

11 13
Notaries and lawyers - 1

N

Accountants

External auditors and actuaries - ] i
Total 38 214
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Effectiveness and efficiency R.13

623. On the objective side, reporting performance ddificial institutions over the last four years
has significantly improved. As indicated above, thenber of STR-s has increased from 44 in
2007 to 104 in 2008, 244 in 2009 and 254 withinfttst ten months of 2010. On the other hand,
financial institutions still remain the main gertera of STR-s accounting for an average 95% of
total reporting, in which banks account for an ager 86% of total reporting. No STRs on
terrorism financing-related suspicious have belea o far.

624. The information provided to the assessors did nabke to conclude on the concentration of
the reporting performance even among banks anddiabcompanies; that is to understand
whether the majority of STRs come from a few ingidins, with the others being quite inactive in
terms of STR identification and submission. On ttkeer hand, the statistics on irregularities
identified in banks due to on-site inspections leé €BSM reveal that there is a significant
number of STRs (in 2010 — 77 cases) made by theMCBShe FIA reflecting the fact that the
respective transactions/ business relationshipe hat been reported to the FIA by the reporting
entities themselves (otherwise the CBSM would reidhto report them to the FIA as suspicious
transactions), which is indicative of insufficiecapacities and low performance of reporting
entities to identify and report suspicious transact.

625. Furthermore, meetings with the representatives liged parties revealed that often a
“defensive” reporting pattern is prevailing undie fperception that it is the FIA’s responsibility
to thoroughly examine and decide whether the tidimsaor relationship in question is linked to
ML/FT or not. This would automatically result inlawer quality of STRs due to the reporting
entities’ failure to do a comprehensive analysid tmsubmit substantiated suspicions. In fact, the
low quality of STRs was also admitted by the repngatives of the FIA, who nevertheless
pointed out its improving dynamics over the lasiquk

Recommendation 14 (rated PC in th& Bound report)

Summary of 2008 MER factors underlying the ratind developments

626. San Marino was rated Partially Compliant in respgdRecommendation 14 as there were
no adequate provisions in place protecting repgréntities from responsibility for violating
restrictions on disclosure of information imposed @ontractual, legislative, regulatory or
administrative provisions in relation to STRs on Flrthermore there was no explicit nor direct
provision in the law prohibiting the disclosureao6TR being reported to the FIU.

627. Changes to the legal provisions were introduced thié adoption of the AML/CFT law (in
particular articles 39, 40 and 53) as amended suiestly. It has also to be pointed out that after
the on-site visit, San Marino introduced furtheresgiments to those provisions, through Decree
Law no. 181 dated 11 November 2010, which enterxforce the same day.

Protection for making STRs (c. 14.1)

628. Pursuant to Art. 39 of the AML/CFT Law, STRs andaiibsures made in accordance with
the AML/CFT Law (which includes STRs on ML and F3hall not constitute a breach of any
restriction on disclosure of data or informatiosuking from contracts or legislative, statutory,
regulatory or administrative provisions, nor ofuggments of confidentiality and of professional,
official or bank secrecy referred to in Art. 36 EISThe suspicious transactions reports and
disclosures made in good faith shall not entability of any kind. This protection is available
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even if they did not know precisely what the ungied criminal activity was, and regardless of
whether illegal activity actually occurred.

629. According to the text of the provision, FIA insttioms and case-law, anyone making a
suspicious transaction report is required to hgiftlithe factual circumstances and logical
elements at the basis of his/her suspicion. Acaogrtt the case-law, (Judge of Appeal 9.5.2008;
Judge of Appeal 30.6.2011; Law Commissioner 4.512@1is not necessary, also for conviction
purposes, to specifically identify the precise tggy of the underlying criminal activity. A
fortiori, this specific knowledge cannot be reqgeddirom those making the report. Furthermore it
is completely irrelevant whether the underlyingrgnal activity actually occurred. The report has
to do with a mere “suspicion”. The responsibilityr fverifying whether the suspicion is well
founded and whether the crime actually occurresiiggh the Authorities receiving the report and
not with the person making the report.

Prohibition against tipping off (c.14.2)

630. Except in the cases provided for in the AML/CFT L.akbliged parties are not permitted to
inform a customer or third parties involved th&8 BR has been made or that a money laundering
or terrorist financing investigation is being oryrize carried out (Art. 40 (6) AML/CFT Law).

631. According to Art. 40 (7) of the AML/CFT Law as anu=d by Law Decree no. 181,
communication about STRs are allowed between fiahparties located in the Republic of San
Marino which belong to the same group. Furthermdéu, 40 (8) AML/CFT Law allows for
communication about STRs professional practitiorleas perform their professional services in
an associated form.

632. According to Interpretative Note to Recommendatidnit does not amount to tipping off,
where lawyers, notaries, other independent legalfepsionals and accountants acting as
independent legal professionals seek to dissuatlerd from engaging in illegal activity. In Art.
40 (9) AML/CFT Law this exemption has been extendedall obliged parties. From the
evaluators point of view this does not conflictimihe Interpretative Note given that dissuading a
customer from engaging in illegal activity does moply “disclosing the fact that a STR or
related information is being reported or providedhe FIU”, as prohibited by Recommendation
14.

633. Pursuant to Art. 40 (10) AML/CFT La, it shall reér constitute a violation of the
requirement of secrecy, where the obliged part@gynthe blocking order issued by FIA to the
party concerned, if the notification is necessaryconnection with the prohibition of transfer,
disposition or use of blocked assets. The evalnat@am again takes the view, that the
notification of a blocking order does not imply tbesclosure of the fact that a STR or related
information is being reported or provided to th&JFIn addition it has to be stressed that a
blocking order even does not necessarily resuth fao0STR.

634. According to Art. 53 of the AML/CFT Law, criminabactions shall be applied in case of
violations of the confidentiality of reports. Ex¢ephere the conduct amounts to a more serious
crime, a punishment by terms of first-degree impriaent (i.e. 3 months to one year) and second-
degree daily fine (from 10 to 40 days) shall bpliggl. The same penalty applies to anyone who,
knowing that a suspicious transaction report has bged under Art. 7 of the AML/CFT Law,
informs the party concerned or a third party offitieg.
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Additional element — Confidentiality of reportinigf (c.14.3)

635. Art. 40 (3) of the AML/CFT Law ensures that the rmrand personal details of staff of
financial institutions that make a STR are keptficemtial by the FIA. In particular Article 40
paragraphs (3) to (5) AML/CFT Law state that thé\ Fhall adopt appropriate measures to
guarantee the confidentiality of the identity o€ therson that detected the suspicious transaction.
Requests for information to the obliged party, aequests for further investigation, as well as
exchange of information related to suspicious tatisns reported, shall be made with
appropriate ways that guarantee the confidentialitthe person that has detected the suspicious
transaction.

636. In case of communication, complaint or report te ftudicial Authority, the identity of the

person that has detected this suspicious transaei@n if known, shall not be mentioned (Art.
40 (5) AML/CFT Law). The identity of the person tias detected the suspicious transaction can
be revealed only when the Judicial Authority, wathustified decree, declares it essential to the
investigation of the offences for which it is predeng. According to the authorities this may
happen when the person making the report has sidethe facts or has acquired information
that can only be proved by obtaining his/her stateim However Judicial authorities have never
declared it essential to reveal the identity of ferson that has detected the suspicious
transaction.

Effectiveness and efficiency R.14

637. Evaluators could not detect any obstacles to tfeetdfe and efficient implementation of the
requirements in place. In particular no cases lcavee to the attention of the relevant authorities
in the past, where the fact that a STR has beeamteghbhas been disclosed or where anyone has
been held liable for breach of any restriction @tldsure when reporting suspicions in good faith
to the FIU.

Recommendation 25 (c. 25.2 — feedback to finanaistitutions on STRs) rated NC in thé3round
report®®

638. Article 7, Paragraph 2 of the AML/CFT Law requithait “the Agency shall communicate
the transmission of the documents and recordsetdudicial Authority, or the closure of the case
ordered in compliance with the previous paragralpectly to the reporting obliged party, except
when the communication might prejudice the outcarintihe investigation or confidentiality with
respect to the identity of the reporting party”.nde, this provision stipulates for the provision of
case by case feedback. Representatives of thedvi8eal that, in implementation of the provision
above, an electronic mail is sent to the reportéintity once the respective case is closed by the
Agency.

639. Annual reports regularly published by the FIA camtaome statistics on the number of
disclosures made by obliged parties, with breakdowas to the number of cases reported to
judicial authorities, prosecutions executed by toart after disclosures of the FIA etc. The
reports also present some sanitized cases andtgpalegies of transactions (including attempted
ones).

640. As advised by the FIA, the software installed asddufor processing the disclosures from
obliged parties sends out an automatic acknowledgnoé receipt. Also, certain verbal
communication initiated either by the FIA or by igleld parties is a usual practice exercised both
before and after sending STR-s.

46 Note: guidelines with respect to other aspectoaipliance are analysed under Section 3.10.
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Effectiveness and efficiency R.25.2

641. Financial institutions met during the on-site viditd not raise concerns about the level of
specific feedback on STRs. They also testified aboairesponsiveness of the FIA to discuss and
reflect on certain issues related to the implentamtaof the reporting requirement. However,
there was a wide perception among the obliged iestithat more specific guidance and
information was needed from the FIA in respect ofrent ML/TF techniques and trends and
sectoral risks.

Recommendation 19 (rated NC in th& 8ound report)

Summary of 2008 MER factors underlying the ratind developments

642. San Marino was previously rated Non Compliant ispext of Recommendation 19 as the
authorities had not undertaken any analysis reggritie feasibility and utility of a system where
banks and other financial institutions would repaft domestic and international currency
transactions above a fixed amount to a nationataesgency.

643. Following Decree Law no. 65 of 14 May 2009 a custbmiatabase has been established,
providing ltalian intermediary banks with CDD dataorder to continue to have access to the
Italian payment system. This database providesMeamo authorities also with information on
all Italian and EU/EEA currency transactions. CB&dgulation no. 2009-03 of 19 May 2009
regulates the organisation and functioning of #m@ise. All currency transaction of Sammarinese
banks (including transactions outside the EU/EER9 eeported on the basis of the CBSM
Circular no. 2009-02.

Consideration of reporting of currency transacti@izove a threshold (c. 19.1)

644. Based on Art. 3 of Decree-law no. 65 of 14 May 200@ Central Bank shall manage a
customer database containing the identificatiora d&t customers, their beneficial owners (if
different) and any delegated parties which reg8est Marino banks to provide payment services
using the Italian payment system, for amounts edicgethe threshold of € 5,000. The customer
database also includes the identification dataniefgto any party which might be qualified as a
mere bearer of the above-mentioned requests. Saicbartions are settled through Italian banks
providing so-called “intermediary services” thartkswhich payment flows are inserted in the
Italian and European circuits.

645. The service provided by the Central Bank consistrieating the customer database,
obtaining identification data from San Marino bankgdating the database, keeping the data
recorded for ten years and sending said dataltaritentermediary banks which require such data
to fulfil customer due diligence obligations.

646. Article 4, paragraph 2 of Decree-Law no. 65 of 14yM2009 provides for a general
obligation of co-operation between San Marino d@atian banks, setting forth that national banks
are, however, required to directly provide interiaeg banks with any additional information
and/or document requested by intermediary bankaigblves to supplement the identification
data contained in the Customer Database, provitled the request is consistent with the
fulfilment of CDD obligations and in line with whastablished in the agreements and convention
concluded between intermediary banks and the SigoeyvAuthority.

647. The San Marino bank having sent the data shalhéenly responsible for the correctness,
completeness and timeliness of the information &ded to the Supervisory Authority. In any
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case, data are subject to formal logical contraisied at ascertaining that flows received are
complete and the technical specifications estaddish the Regulation are observed. If flows are
incomplete or wrong, the management system of éhebadse automatically informs banks for the
relevant amendments and changes to be made. Theriguhas not carried out any assessment
with regard to the material quality of the inforioat provided.

648. Further controls are made in relation to the doaumeegularly forwarded by banks. Such
documents consist of:
» monthly declaration acknowledging that the inforimatsent electronically is consistent with
the records kept in the company archives;

» the results of quarterly verifications carried dayt the Internal Audit with regard to the
comprehensive reliability of internal procedurestfte acquisition, extraction, processing and
forwarding of data to the Central Bank.

649. The database has been operational since 20 May B009ne 2009 the agreements between
the Central Bank and the Italian banks providingnpent services to San Marino banks were
signed. Said agreements also regulate the accedalities to the Database. In the agreements
signed in the meantime between San Marino andaftdbanks, it was agreed — with regard to
cheques - to register all transactions regardlefisecamount negotiated. San Marino authorities
stated that the data provided by San Marino bamkbe database is judged positively by Italian
intermediary banks.

650. In addition to the above-mentioned database atbogy transactions of Sammarinese banks
(including transactions outside the EU/EEA) havé¢oreported to the CBSM based on CBSM
Circular no. 2009-02. Each bank has to submit @gier supervision report to the Central Bank
with regard to: cheques, transfers, debits, credi#sh and interbank activity, specifying the
amount (equivalent value in Euro), the number afisactions carried out in the period covered by
the report, customers’ business activity, the gaplgical area pertaining to the party requesting
the provision of payment services. The Circulas $eith that the payment transactions requested
by San Marino authorised parties shall also inclindeidentification codes of said parties being
customers of the bank (for instance, financialffidey companies negotiating cheques or

Additional elements — Computerized database foretuy transactions above threshold and access
by competent authorities (c. 19.2)

651. All data provided by the Sammarinese banks (incgdicurrency transactions) are
maintained in a computerised Customer Databasé. BBetCBSM and the FIA have access to the
Customer Database and the data reported basee @B®BM Circular no. 2009-02.

Additional Element — Proper use of Reports of CoggeTransactions above Thresholds (c. 19.3)

652. The Central Bank has issued Regulation no. 2008f® May 2009, which regulates the
organisation and functioning of the service enweshlgy Decree Law no. 65 of 14 May 2009.. The
issued provisions are aimed at ensuring the pr@mguisition, management, consultation,
maintenance and security of data, as well as tee#ability of data corrections made by San
Marino banks.

144



Report on fourth assessment visit of San Marino — 29 September 2011

3.7.2 Recommendations and comments

Recommendation 13 and Special Recommendation IV

653. Take measures for enhancing the efficiency of tappand the quality of STR-s, by means
of, inter alia, better outreach and guidance aimed at reduciefgfdive” reporting patterns and at
ensuring conduction of comprehensive analyses abdission of substantiated suspicions by
financial parties.

Recommendation 14

654. This Recommendation is fully observed.

Recommendation 25/c. 25.2 [Financial institutionsid DNFBPS]

655. Provide further general feedback to the obligedtiest in particular on ML/TF methods,
techniques and trends as well as sanitised exangplesoney laundering cases, that focus on
specific vulnerabilities and are tailored to part# types of financial institutions.

Recommendation 19

656. This Recommendation is fully observed.

3.7.3 Compliance with Recommendations 13, 14, 19 25 gatidl Recommendation SR.IV
Rating Summary of factors underlying rating
R.13 LC » Effectiveness issues: (1) “defensive” reportinggrais seem to prevail

in the banking sector (2) low level or no reportimg other parts of
the financial sector (i.e. insurance, collectiveeistment companies)
raises questions on the quality of reporting aneé #ffective
implementation of the reporting requirement

R.14 C This Recommendation is fully observed.
R.19 C This Recommendation is fully observed.
R.25.2 LC * Indication of the need to provide further genesddback tailored to

particular types of financial institutions and seat risks

SR.IV LC » Effectiveness issues: the implementation of the Feporting
requirement is not demonstrated

145



Report on fourth assessment visit of San Marino — 29 September 2011

Internal controls and other measures

3.8 Internal Controls, Compliance, Audit and Foreign Branches (R.15 and 22)

3.8.1 Description and analysis

Recommendation 15 (rated PC in th& 8ound report)

Summary of 2008 MER factors underlying the ratind developments

657. San Marino was previously rated PC in respect afoRenendation 15, with deficiencies
including the lack of legislative or other enforbkaobligations to ensure that compliance staff
had timely access to CDD and transaction informattbat financial institutions maintained an
adequately resourced and independent audit funtitest compliance and that they had in place
adequate screening procedures for hiring employees.

658. San Marino referred to the following legal acts @svering the requirements under

Recommendation 15:

* The 2008 AML/CFT Law as amended (articles 41 and 44

+ CBSM Regulation no. 2006-03 for Collective investmneervices (article 49 - Article 49 —
System of internal controls.

*  CBSM Regulation no. 2007-07 for Banks (article MI6 - Internal auditing)

+ CBSM Regulation no. 2008-01 for insurance compai@tcle 48 - System of internal
controls)

Internal AML/CFT procedures, policies and contr@ds15.1)

659. Article 44, Paragraph 1 of the AML/CFT Law on prdaees and internal controls requires
obliged parties to adopt “policies and procedunesompliance with the requirements of this Law
and with the instructions issued by the Agency waithiew to preventing and combating money
laundering and terrorist financing. In particuldrey shall adopt policies and procedures to ensure
that technological developments, related to thiviies carried out, are not used for the purpose
of money laundering or terrorist financing. Moreguwhey shall adopt policies and procedures to
address any risks associated with non face-todasess relationships or transactions”.

660. That is, the requirement with respect to obligedigs to have policies and procedures for
combating ML/TF is derived to that of having sudligies and procedures aimed at preventing
misuse of technological developments and addreghimgisks associated with non face-to-face
relations. Paragraph 4 of the same Article furmsablishes that “obliged parties shall develop
and organize adequate internal controls to preeent combat the involvement in business
relationships or transactions relating to moneytuing or terrorist financing”.

661. Hence, there are no explicit requirements for faiannstitutions detailing that procedures,
policies, and controls of financial institutionsositd cover,inter alia, CDD, record retention, the
detection of unusual and suspicious transactiodstla@ reporting obligation, as set forth under
Criterion 15.1. The authorities advised that, siAecgcle 41 of the AML/CFT Law on control
obligations under the law requires obliged parteesa) comply with the obligations set forth in
the Law; and b) make arrangements for and mori®fulfillment of said obligations on the part
of employees and collaborators, this amounts talineg that they have internal policies,
procedures and controls on all issues and matbeesed by the law.
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662. However, the assessment team believes that thésfmowinder Article 41 to adopt “policies
and procedures in compliance with the requiremehthis Law and with the instructions issued
by the Agency” may be interpreted simply as a negment that, for example, the policies and
procedures of obliged parties do not contradict@mdply with the provisions of the Law and the
instructions, which does not necessarily resulthose parties’ having specific policies and
procedures articulating the details and businegsgsises implementing certain requirements of
the legislation in force.

663. Paragraph 2 of the same article also defines thialiged parties shall communicate to all
employees and collaborators the requirements s#t fio this Law and [ ...] the measures and
procedures adopted for the purpose of preventitgcambating money laundering and terrorist
financing”.

Compliance Management Arrangements (c. 15.1.1);eé¢sxccof Compliance Officer to Relevant
Information (c. 15.1.2)

664. Article 42, Paragraph 1 of the AML/CFT Law requiteat “when the financial parties are
incorporated businesses, they shall internally agpocompliance officer in charge of receiving
internal suspicious transaction reports, furthealyaing such reports and forwarding them to the
Agency”. However, the Law appears to be silent alloe obligation of financial parties that are
not incorporated businesses (e.g. natural persbihvact as insurance intermediaries, financial
promoters etc) to appoint a compliance officer. Wheterpreting the current provision, one
understands that such financial parties are legelgmpted from the obligation of having a
designated compliance function with specific dutiad responsibilities as defined under the Law.

665. Paragraph 6 of the same article further states“thagn in absence of internal suspicious
transaction reports, the compliance officer shaklilgse the transactions carried out, seek and
obtain information and, in the cases set forth iticke 36, forward the suspicious transaction
report to the Agency”. However, there is no requieat explicitly clarifying that the compliance
officer should be designated at management |&\ed. authorities advised that, as stated under
Article 42, Paragraph 2 of the AML/CFT Law, “thenspliance officer shall have adequate
professional skills”, which means that compliandfcers shall be appointed at a high-enough
level. Nevertheless, the assessment team is ndheofopinion that the requirement to have
adequate professional skills does guarantee thatpleance officers are designated at
management level.

666. Paragraph 2 of the same Article establishes tia compliance officer [...] shall be given
appropriate powers to carry out the functions reférto in the previous paragraph in full
autonomy, including the power to access all infdiama or documents also without
authorization”. In the assessors’ opinion, the powee access all information or documents
“without authorization” amounts to having timelycass to such information and documents.

Independent Audit Function (c. 15.2)

667. Article 41 of the AML/CFT Law defines that “obligeparties... and those persons that
perform management, administration and control tions of obliged parties...shall, according to
their respective tasks and responsibilities: ... Imhake arrangements for and verify the
fulfillment of said obligations on the part of erapées and collaborators”.

668. As advised by the authorities, this requirementeiglized by means of various sector-
specific regulations. Particularly, Article VILIK. of the CBSM Regulation no. 2007-07
(Regulation on Collection of Savings and Bankingviies) establishes that the internal auditing
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function shall “have staff that are qualitativelgdaquantitatively well-equipped to perform the
necessary tasks”, “not report, within the chairt@mand, to any manager of operational units”,
“have access to all the bank’s activities”, “verifythe relevant procedures to ensure compliance
with current laws”, “perform periodic tests on thanctioning of operating and internal control
procedures” etc. Functions of internal auditordamks also include the audit of the compliance
officer structure. Similar provisions are definegy the CBSM Regulation No. 2006-03
(Regulation on Collective Investment Servicesid the CBSM Regulation No. 2008-01
(Regulations on Life Insurance Operation8s of the time of the on-site visit, there was no

similar sector-specific regulation for financialdfiduciary companid4
Employee Training (c. 15.3)

6609. Article 44, Paragraph 3 of the AML/CFT Law defingmt “obliged parties shall promote
ongoing employee training also through participaiio specific training programmes concerning
the prevention and combating of money launderirdytarrorist financing”.

670. However, the requirements in place do not direatlyndirectly specify that such training
should focus on ensuring “that employees are kefarined of new developments, including
information on current ML and FT techniques, meth@ohd trends; and that there is a clear
explanation of all aspects of AML/CFT laws and ghtions, and in particular, requirements
concerning CDD and suspicious transaction repditimgrequired under Criterion 15.3.

Employee Screening (c. 15.4)

671. Article 44, Paragraph 7 of the AML/CFT Law definat “financial parties shall put in
place screening procedures to ensure high stanedrds hiring employees and collaborators,
taking into account their role and functions”. Hwee this very recently introduc&d
requirement is not further detailed/ supported fliaable implementing regulations.

Additional elements (c. 15.5)

672. As advised by the authorities, the aim of Artickaf the AML/CFT Law is to confer on the
AML/CFT compliance officers the largest autonomyl amdependence when implementing their
functions. Particularly, the law requires that cdiance officers are given appropriate powers to
carry out their functions in full autonomy (withospecification whether such autonomy implies
the ability to report to senior management aboeecibmpliance officer's next reporting level, or
to the board of directors).

673. The authorities further advised that in accordawitld regulations issued by the CBSM,
internal auditors cannot be hierarchically subaatid to the Directorate General, and the internal
auditing function reports directly to the BoardQifectors. Compliance officers, in turn, can have
the same position of independence, but this isanmandatory requirement. The practice is that
the internal audit must assess if the internalrobslystem is adequate, and where the compliance
is not working efficiently or its autonomy is lireid, the internal audit should immediately report
such deficiency to the Board of Directors.

47 The authorities advised that the CBSM Regulation0idl D3 (in force since 1st July 2011) has cleagethe matter of
internal controls for all financial companies (faiary and investment firms included), by way ofaatucing rules similar
to those applicable to banks (see Part VII, TieChapters | and 1l). However, due to its adoptiome, the regulation is
not taken into account for the purposes of thisssmsent.

8 By the Decree-Law No 134 of 26 July 2010
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Effectiveness and efficiency

674. Meetings with the representatives of banks revealpaper understanding and comprehension
of the requirement to have internal proceduresgipsl and controls for the prevention of ML/FT.
Compliance officers referred to rather detailedcpdures for the internal collection of reports on
potentially suspicious transactions (some 80% ohgeports coming from the branches, and the
other 20% generated at headquarters due to regulaening of transactions and business
relationships), followed by an analysis documenieda special form and resulting in either
forwarding the case to the FIA or dismissing it diee the lack of sufficient grounds for
suspiciousness. However, the samples of interngllatory documents of certain financial
institutions were in Italian and could not be ufmdassessing how this requirement is implemented
in practice.

675. Compliance officers from financial/ fiduciary, imsmce and management companies
demonstrated somewhat limited, but still certaimlaratanding of their respective functions and
duties, as well as the pertinent policies and pioces.

676. Staff training was reported to be a regular exerttisoughout the financial sector, also assisted
by their respective associations; however, the sassent team was not provided specific
information/ proof on the existence of comprehegigivdeveloped and consistently implemented
training plans at each financial institution. Fertinore, no information was provided on how the
recently introduced requirement on employee sangepirocedures was to be implemented in
practice.

677. A general comment from all persons met was the teédve more clear guidance on how to
apply and implement the legislation and relatedilegipns, which may be interpreted in different
ways under the threat of being harshly punishedrigromission.

Recommendation 22 (rated NC in th& 8ound report)

678. San Marino was previously rated Non Compliant ispext of Recommendation 22, given
the absence of an adequate implementing framewarkcamply with the standard,
notwithstanding that at the time there were norfaial institutions that had established operations
abroad and that in order to do so a series of aggeewould have been necessary to be in place.
Requirements in respect of subsidiaries, brancheemresentatives offices abroad have been
introduced with the new AML/CFT Law (articles 45)4t the time of the on-site visit only one
San Marino bank has a subsidiary (majority stak€rimatian bank).

Application of AML/CFT Measures to Foreign Branchesl Subsidiaries (c. 22.1, 22.1.1 and 22.1.2)

679. According to Art. 45 of the AML/CFT Law, financiaistitutions are required to ensure that
their foreign subsidiaries or controlled foreigmymanies comply with obligations equivalent to
those set forth in the AML/CFT Law. There is no@fe requirement to pay particular attention
to the principle of application of the domesticiggtion to branches/subsidiaries that operate in
countries which do not or insufficiently apply tRATF Recommendations. There is also no
specific requirement to apply the higher AML/CFarsiard when the AML/CFT requirements of
the home and host country differ.

Requirement to inform home country supervisor riéifjn branches and subsidiaries are unable to
implement AML/CFT measures (c.22.2)

680. In case the legislation of the foreign State doatspmovide for requirements equivalent to
those in the AML/CFT Law, the financial institut®rare required to inform the FIA and the
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CBSM and adopt supplementary measures to effegtaddress the risk of money laundering or
terrorist financing (Art. 45 (2) AML/CFT Law). Thevaluators take the view that due to this
reporting requirement financial institutions wouwltso cover instances where the foreign branch
or subsidiary is unabl® observe appropriate AML/CFT measures becauseihibited by the
host country’s laws, regulations or other measagesfquired by c.22.2).

Additional elements (c. 22.3)

681. Under Article 44 (6) of the AML/CFT Law, financiadstitutions are required to extend the
obligations concerning internal procedures androtsto their foreign subsidiaries, branches and
representative offices.

Effectiveness and efficiency

682. At present, only one San Marino bank has a subgidimajority stake in Croatian bank). In
March 2009, the FIA carried out a survey with regtws FATF Recommendation no. 22 and
Articles 44 and 45 AML/CFT Law. Authorities repadtéhat one of the measures taken by the San
Marino bank with regard to its subsidiary was th&aduction of a new AML/CFT internal
regulation in compliance with Sammarinese AML/CK®visions and 3rd EU AML Directive.

3.8.2 Recommendation and comments

683. The following is recommended to ensure an adequgilementation of Recommendations
15and 22 .

Recommendation 15

684. Introduce additional requirements (in the law, tagan or other enforceable means) for
financial institutions to adopt procedures, pokcand controls as defined under Criterion 15.1,
since the current language of the law seems ta threim to cover only certain types of high-risk
activities and customers.

685. Establish a requirement that financial parties Whice not incorporated businesses, assume
the responsibilities and perform the duties ofdbmpliance officer.

686. Establish a requirement that compliance officeestarbe designated at management level.

687. Establish a requirement for financial institutiqogher than banks, management companies)

and insurance undertakings to have an adequatayneed and independent audit function.

688. Introduce terms of reference specifying the focaserage, and topics of employee training
in accordance with Criterion 15.3.

689. Provide for practical implementation of employeegesning requirement (by way of
introducing relevant instructions/ best practicgbér guidance).

Recommendation 22

690. Introduce a specific requirement for financial ingtons to pay particular attention that their
foreign branches and subsidiaries observe AML/CFdasures consistent with home country
requirements and the FATF Recommendations in cesntvhich do not or insufficiently apply
the FATF Recommendations.

691. Introduce a specific requirement for financial ingions to adopt the highest AML/CFT
standard in case of branch subsidiaries or brarinHeseign countries.
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3.8.3 Compliance with Recommendations 15 and 22
Rating Summary of factors underlying rating
R.15 PC » Definition of the requirement on internal procedyr@olicies and

controls needs improvement

* Lack of requirement to designate compliance officar management
level

* Lack of requirement that financial parties, whiclk aot incorporated
businesses, assume the responsibilities and petfeerduties of the
compliance officer

* Lack of requirement for financial institutions (eththan banks,
management companies and insurance undertakingd)ave an
adequately resourced and independent audit function

» Lack of terms of reference specifying the focusiecage, and topic
of employee training

%4

2]

R.22 LC e There is no requirement to pay particular attentioat AML/CFT
measures consistent with home country requirememtisthe FATH
Recommendations are observed with respect to besndnd
subsidiaries in countries which do not or insuéfiddy apply the
FATF Recommendations.

* No specific requirement for financial institutiots apply the highe
AML/CFT standard when the AML/CFT requirements bé thome
and host country differ.

—

3.9 Shell Banks (R.18)

3.9.1 Description and analysis

Summary of 2008 MER factors underlying the ratind developments

692. San Marino was previously rated Partially Compliemtespect of Recommendation 18 as
the legal framework did not prohibit financial igtions from entering into, or continuing
correspondent banking relationships with shell lsami required them to satisfy themselves that
respondent institutions in a foreign country do pertmit accounts to be used by shell banks.

9. The AML/CFT law has introduced implementing reqomients under article 28, and those are
complemented by article 13 of LISF and CBSM regatano. 2007-7 on the establishment of
banks in San Marino. Furthermore it was indicated the FIA has verified the implementation of
those requirements through a questionnaire in2009.

Prohibition of establishment of shell banks (c1}8.

693. A“shell bank” is defined under Article 1, ParagraphLetter [d] of the AML/CFT Law as
“an entity engaged in activities equivalent to th@svisaged in Annex 1 to Law no. 165 of 17
November 2005, incorporated in a jurisdiction in which it has playsical presence, and which is
unaffiliated with a regulated financial group”. Hen the notion of shell banks encompasses not

4 That is, reserved activities, which can be cardietionly with proper authorization from supervisbodies.
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only banks as such, but any type of corporate\eirtitolved in one of the reserved financial
activities defined by Law No. 165.

694. The definition falls short of the one provided hmetFATF Recommendations insofar as it
does not specify that the referred “regulated famngroup” should “be subject to effective
consolidated supervision”. The authorities adviteat, in their understanding, the definition of
“regulated financial group” does encompass theonodif “supervision”, since regulation without
failure incorporates the element of supervisiorti{lf-site surveillance and on-site inspections),
as well. Nevertheless, the assessment team belibaesot all regulated financial groups are
subject to consolidated supervision, and that suglervision is not necessarily effective.

695. The law does not establish a direct requiremergprohibiting approval of establishment or
acceptance of continued operations of shell bamitise country. On the other hand, Article 13 of
the Law no. 165 (2005) sets out the minimum reauoénets for authorization of entities to be
involved in “reserved” activities, including thoselated to banking activity. These requirements
include, inter alia, a registered office and administrative seat toldmated in the country,
corporate capital of an amount not less than thed@iermined by the supervisory authority, fit
and proper tests for the owners and the managemdmisiness plan defining the appropriate
asset, human, organizational, and technical reeeufor the intended activities etc. The
authorities believe that these requirements woatcenable the establishment of a shell bank.

696. The authorities also refer to Article 75 of the Laa. 165 (2005) stipulating that “foreign
parties intending to exercise one or more reseaatities in the Republic, by setting up a
branch or under the regime of the provision of mewsswithout establishment, shall apply to the
supervisory authority for authorization” and thédr“the establishment of a branch, the provisions
of the Part |, Title Il of the present law will dggo authorization therefore” (Paragraphs 1 and 2,
respectively). In practice, this means that braaafdoreign entities to operate in the territofy o
San Marino “through a temporary organization onisans of distance communication or through
intermediaries or independent agents” can be ésit@ol only if meeting the minimum
requirement of Article 13 of the Law no. 165 (20@&ferred above.

697. Nevertheless, in the light of the above, the assessonsider that it would be relevant to
define a direct requirement in the law, regulatmmother enforceable means prohibiting the
approval of establishment or acceptance of contirmperations of shell banks.

Prohibition of correspondent banking with shell karfc. 18.2)

698. Article 28 of the AML/CFT Law establishes that “fincial parties shall not be permitted to
enter into business relationships or carry out sioceal transactions with shell banks [...].
Relationships already existing on the date of emtity force of this law shall be terminated at the
earliest convenience”.

699. The authorities advised that the notion “at theliestr convenience” refers to the first
opportunity where a bank enters in contact withdbenterparts or with a customer (i.e. first time
the client enter into contact with the bank, or fitet transaction regardless of the amount
involved, etc). However, such formulation seemdattk explicitness and provides space for
various interpretations on what an earliest corarsee would constitute as opposed to, for
example, a proactive and immediate terminatioretzftionships with entities that are found to be
shell banks.

Requirement to satisfy respondent financial ingtts of use of accounts by shell banks (c. 18.3)

700. According to Article 28 of the AML/CFT Law, finarali parties are not permitted to enter
into business relationships or carry out occasidratsactions with “foreign parties that are
known to permit their accounts to be used by dbetiks”. At the time of the on-site visit, there
was no specific requirement for financial instibus to proactively take certain measures to make
sure that the respondent financial institution flor@ign country does not permit its accounts to be
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used by shell banks. Nonetheless, on 5 Novembe®d*2@ie FIA Instruction no. 2010-08 was
issued detailing certain requirements with resgectbusiness relationships established with
foreign financial institutions.

701. In its Annex 1, the FIA Instruction no. 2010-08 tains the so-called AML/CFT
Questionnairg, which sets forth questions relevant for checkimgther the respondent financial
institution has policies to prohibit accounts/ tielaships with shell banks, and whether it has
policies to reasonably ensure that it will not cactdransactions with or on behalf of shell banks
through any of its accounts or products.

702. However, Article 3 of the said Instruction defirthat:

a) It shall apply when a foreign financial institutioequests a San Marino financial institution
to establish a business relationship or carry nuiccasional transaction;

b) Cross-border correspondent bank accounts estathligfitt foreign financial institutions
located in an equivalent country fall outside tefse.

703. Equivalent countries, in turn, are those includethe Decision No 9 (2009) of the Congress
of State, which defines the list of countries, gdictions and territories whose system to prevent
and combat money laundering and terrorist finanéigonsidered equivalent to international
standards. The latter includes all EU member c@s)trmembers of the European Economic
Area, a limited list of FATF member countries whiahke non-EU members and a number of
additional jurisdictions and territories.

704. This means that — at least as far as the coumticégded in the Decision No 9 (2009) of the
Congress of State are concerned — financial inistits are not required “to satisfy themselves”
that their respondent institutions in a foreign rioy do not permit their accounts to be used by
shell banks.

705. Moreover, the provision that the FIA Instruction. r#910-08 is applied “when a foreign
financial institution requests a San Marino finahanstitution to establish a business relationship
or carry out an occasional transaction”, technjcatfieans that the said instruction is not
necessarily applicable when a Sammarinese bankugmirand initiates establishment of, for
example, correspondent relations with a foreigarfiial institution.

Effectiveness and efficiency

706. Representatives of banks met during the on-siti¢ dégnonstrated adequate knowledge of
the requirement that business relationships witbll dbanks are not allowed. However, the
impression of the evaluation team, based on theusssons during those meetings, was that the
“presumption of innocence” was good enough for Sanmese banks to continue business
relationships with respondent institutions untiéyhi'become known” (also, through the advise/
guidance provided by the relevant supervisory aittes) to allow the use of their accounts by
shell banks, and that a proactive inquisition waissomething strictly required by the legislation
and implied by current practices.

707. It was also reported that in 2010 the CBSM filedhwthe FIA two suspicious transaction
reports allegedly involving relationships with dhiednks. Representatives of the FIA, in turn,
advised that the analysis of these STRs did nateptioat the banks in question were shell banks.
Nevertheless, that fact that the CBSM decided te $TRs on the mentioned business

%0 That is, within the acceptable two-month peridgrathe on-site visit

51 As pointed out in the Instruction, the AML/CFT Qtiesnaire is based on “The Wolfsberg Group” - AMlu€gtionnaire
(http://www.wolfsberg-principles.copand amended by the Financial Intelligence UniBah Marino on the basis of
the FATF “Methodology for Assessing Compliance withe FATF 40 Recommendations and FATF 9 Special
Recommendations” papehnttp://www.fatf-gafi.org.
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relationships leads to the conclusion that the gethe Sammarinese banks failed to “satisfy
themselves” and, consequently, produce sufficiealysis and evidence to the supervisors, that
the banks in question were not shell banks.

3.9.2 Recommendation and comments
708. It is thus recommended to:
7009. Revise the definition of “shell bank” to incorpagahe notion that, for qualifying as a non-

shell bank, the subjects of the definition shoudd Subject to effective consolidated supervision”.

710. Introduce an explicit requirement on prohibitingpegval of establishment or acceptance of
continued operations of shell banks.

711. Redefine the notion of “at the earliest conveniérs® as to provide for a proactive and
immediate termination of relationships with ensttbat are found to be shell banks.

712. Remove the exceptions from the rule to use the ABHT Questionnaire in the case of
countries, jurisdictions and territories includedthe Decision No 9 (2009) of the Congress of
State, and when establishment of business relijps$s initiated by foreign counterparts.

3.9.3 Compliance with Recommendations 18
Rating Summary of factors underlying rating
R.18 PC » The definition of “shell bank” does not comprise thlement of “be

subject to effective consolidated supervision”

» Lack of direct requirement on prohibiting approgékstablishment or
acceptance of continued operations of shell banks

* The notion of terminating relationships with emtitithat are found t
be shell banks “at the earliest convenience” lagkglicitness and
provides space for different interpretations andl@mentation

 Exceptions from the rule for financial institutiongo satisfy
themselves” that their respondent institutions dgmpith the
requirement not to permit the use of their accobgitshell banks

O
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Requlation, supervision, gquidance, monitoring andrgtions

3.10 The Supervisory and Oversight System - Competent Aborities and SROs /
Role, Functions, Duties and Powers (Including Sanicins) (R. 23, 29, 17 and
25)

3.10.1 Description and analysis

Summary of 2008 MER factors underlying the ratind developments

713. San Marino was previously rated Largely Compliantaspect of Recommendation 23, with
concerns raised given the low level of on-site @w$ions carried out by the CBSM and the fact
that the effectiveness of the powers of the CBSHIr been fully tested.

714. Under the new AML/CFT Law, the Financial Intelligen Agency has become the
competent authority for supervising that obligetitess comply with the AML/CFT requirements
as set out in the Law and the FIA implementingrlingions (as opposed to the CBSM at the time
of the third round evaluation).

Recommendation 23 (23.1, 23.2) (rated LC in th&rdund report)

Regulation and Supervision of Financial Instituge. 23.1); Designation of Competent Authority (c.
23.2)

715. Since the last evaluation, the legislative framéwmpoviding for the supervision and regulation
of financial institutions in terms of AML/CFT hagsificantly changed. With the adoption of the
AML/CFT Law, the FIA assumed the total respongipito supervise AML/CFT compliance of all
obliged parties including financial parties, nomaficial parties, and professionals as defined under
the law. Article 85 of the AML/CFT Law introducedh@nges to the Law No 96 (2005) on the
statute of the CBSM abrogating all direct referasnteits regulatory and supervisory powers in
respect of AML/CFT, and to the Law No 165 (2005)k@mking and other financial activities to
add the FIA as a supervisory authority in thisdiel

716. Furthermore, Article 4 of the AML/CFT Law directhssigned to the FIA the function of
“supervising compliance with the obligations undeis law and the instructions issued by the
Agency” and “issuing instructions regarding thevergion and combating of money-laundering
and terrorist financing”. To enable implementatairthis function, Article 5 empowered the FIA
“to order obliged parties to exhibit or hand ovescdments, also in original copy, or to
communicate data and information, according topitteedures and time limits laid down by the
Agency” (off-site surveillance), as well as to ‘tarry out on-site inspections at obliged parties’
premises” (on-site supervision).

717. Nevertheless, the CBSM has still retained geneosteps “to verify the adequacy of the
organizational and procedural structures of autkedriparties” (Article 14, Paragraph 3 of the
AML/CFT Law)>, with the aim of exercising its supervisory funot including that of “the
prevention of financial crime in matters of monewrdering, the funding of terrorism and other
offences of a financial nature, in co-operationhwiither competent authorities” (Article 37,

52 |t also entitled the FIA to obtain information atituting bank secrecy for the exercise of its fions of preventing and
countering money laundering and terrorist financing
%3 This paragraph has been abrogated by the Decre@al87 of 26 November, 2010 and amended asiisltThe
Agency shall also cooperate with the Central Bardq By exchanging information, on the basis of ad+#nemoranda of
understanding”.
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Paragraph 1, Letter [c] of the Law no. 165 (200B@tticularly, various sector-specific regulations,
such as the CBSM Regulation no. 2007{&egulation on Collection of Savings and Banking
Activities) the CBSM Regulation no. 2006-QRegulation on Collective Investment Services)
the CBSM Regulation no. 2008-{Regulations on Life Insurance Operatioqmspvide for the
power of the CBSM to conduct regular controls ferifying compliance of financial institutions’
activities with applicable laws, regulations, anteinal procedure’

718. To summarize, according to the legislation in foritee FIA acts as the only supervisory
authority directly designated the power and resipditg to ensure that obliged entities
adequately comply with the requirements of appleakegislation on combating money
laundering and terrorist financing. The role of tABSM, as of the general supervisor of the
financial sector, in relation to supervision of cifie AML/CFT-related matters has been confined
to: a) filing suspicious transaction reports —iirelwith STR reporting rules as defined under the
law — with the FIA in case of identifying transacts or business relationships that arise ML/FT
suspicions; and b) notifying the FIA in case of ntifying irregularities/ violations of the
requirements of the Law and the instructions isdaedhe FIA. Such exchange of information
takes places on basis of ad hoc memoranda of uaddisg concluded under the amended text of
Article 14, Paragraph 3 of the AML/CFT Law.

719. The authorities advised that the STRs filed by @&SM are treated by the FIA, from a
procedural point of view, just as any other STReiesd from obliged entities (that is subject to
analysis and dissemination, as appropriate), wketeanotifications from the CBSM are taken as
a “signal” on the possible existence of an irregtyaviolation of the applicable AML/CFT
framework, usually considered for the planninglaf FIA subsequent actions (e.g., inquiries to
the obliged entity, on-site inspections etc.) amdany case needing further verification before
further supervisory action might be taken, particyl a sanctioning measure might be applied.

720. Based on the above-mentioned, the applicable ieriterder recommendations 23, 29 and 30
are considered with regard to the FIA only, witle tiespective data on the CBSM provided in
footnotes, as necessary, for informative purposés o

Recommendation 30 (all supervisory authorities)gdaPC in the 8 round report)

Adequacy of Resources (c. 30.1); Professional @raisdand Integrity (c. 30.2); Adequate Training
(c. 30.3)°

721. The basics of the structure, funding, staffing, tewhnical resources of the FIA are laid down
in the Delegated Decree No. 146 /2008, which satténosufficient detail the requirements in terms
of logistical independence, custody and proteatibdata, requirements of professionalism, fit and
proper criteria, and independence for the Diregtwt Vice Director, their remuneration, standards fo
the selection of staff (also by means of extermahdfers) including the requirements for the
professional qualities and experience necessamaty out their specific functions or duties,
observance of official secrecy rules, as well asrafonal independence and conduction of
financial investigations. Additional provisions confidentiality, integrity and appropriate skills

% The authorities advised that the CBSM Regulation@1dl203 (in force since 1st July 2011) articulatidilar powers of
the CBSM with respect to fiduciary and investmennfir However, due to its adoption time, the regofais not taken
into account for the purposes of this assessment.

%5 The IMF FSAP report published in October 2010vadiat the following conclusions: “The assessméth@ observance
of Basel Committee Core Principles (BCP) showed thaCitral Bank of San Marino (CBSM) will need substdiytia
strengthened independence and resources. Althdisgg@BSM has made significant progress, there ategafils in the
regulatory regime and supervisory practices. The CB&bUId upgrade its financial regulation in aligmineith the EU
framework, while strengthening supervision and srdment”. The report also found out that albeit #sence of a
formal methodology, the CBSM shows good understandirte risks facing the banks (CP 19, Supervisqopréach),
that the limited staff and distraction by otheridsithas limited the number of full bank inspectjowith supervisory
manuals not yet complete (CP 20, Supervisory Teclas)y and that there are as yet no comprehensoxésins for
consolidated supervision (CP 24, Consolidated Sigien).
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of the employees can be found in the AML/CFT Law,vweell as in the internal procedures for
hiring personnel (e.g. job contracts awarded thinozampetitive selection process etc.).

722. As of the time of the on-site visit, the FIA hadufodivisions (Regulation and Legal
Services, Financial Intelligence Analysis ServicAML/CFT Supervision Service, and
Organization and Administration Servicand a staff of 12 (Director, Vice-Director, 1 léga
specialist, 3 analysts, 3 inspectors, 1 IT spetiadind 2 administrative staff). In determining the
number of staff (set at 12 for the first 2 year®pération), the FIA advised that it had followed a
phased approach taking into account the start updgend a test of performance in the
implementation of its functions. The assessmemh te@as informed that the FIA was conducting a
reassessment of the need of additional staff (8gaflp, 3 more positions), given the increase in
the workload as the level of implementation of AMET requirements by the reporting entities
increased. Nevertheless, lack of human resourgaesaa to be a major hindrance for the FIA to
properly perform its functions, particularly thepsuvisory function (as articulated in detail under
the analysis of Criterion 23.4).

723. There was a dedicated softwafdR-Databasé used within the FIA for performing its main
functions, including the receipt of STR-s and otldsclosures, collection, analysis, and
dissemination of information, and maintaining ujedastatistics. The software was also used for
managing other routine activities (i.e. on-sitepmdions, international co-operation requests etc).
For the analysis, the FIA makes use of commercidhlthses such &BERVED- the largest
Italian commercial database on legal and naturedgmes,Daily Compliance -a Swiss database
containing information on natural and legal persevisose names have been mentioned in
newspapers for events connected to possible crirastivities, World Checketc. Moreover, the
FIA advised of having also direct on-line accesth®opublic administration database.

724. The budget of allocated for funding the FIA actesttotalled EUR 1.67 million in 2009 and
EUR 1.62 million in 2010, with roughly half of iedicated to staff remuneration, which seems to
provide for wages competitive enough to preventamed staff turnover.

725. As advised by the FIA, great importance was atta¢berainings especially in the start-up
period of its activities, with special focus on teforts required to “build” a new AML/CFT
system. Educational events were reported to benagad by the FIA jointly with domestic
authorities (including law enforcement bodies) amigrnational partners. In general, meetings
with the FIA employees revealed a quite adequatel lef professionalism and skilfulness
necessary for performing their tasks.

Authorities’ powers and sanctions

Recommendation 29 (rated LC in th&"3ound report)

Power for Supervisors to Monitor AML/CFT Requirein@n29.1)

726. As already indicated under Recommendation 23 (Gxi28.1 and 23.2), with the adoption of
the current AML/CFT Law in 2008, the FIA acts as thnly supervisory authority directly
designated the power and responsibility to endwakdbliged entities adequately comply with the
requirements of applicable legislation on combatingney laundering and terrorist financing.
Accordingly, Article 4 of the AML/CFT Law assign® tthe FIA the function of “supervising
compliance with the obligations under this law &nel instructions issued by the Agency” and of
“issuing instructions regarding the prevention aodhbating of money laundering and terrorist
financing™®.

%6 Regulatory, monitoring, and supervisory powershef EBSM to ensure general compliance by financiditini®ns are
defined under Article 34 of the Law No 96 (2005)tbe statute of the CBSM and under Articles 39-4zhefLaw No.
165 (2005) on banking and other financial actisitie
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Authority to Conduct AML/CFT Inspections by Supsnsg (c. 29.2)

727. Article 5 of the AML/CFT Law empowers the FIA “toagy out on-site inspections at
obliged parties’ premises”. Moreover, the sameclartilefines that “if an obliged party relies on
external parties for the fulfilment of the obligais set forth in this law, inspections may also be
conducted in the premises of said parties” (Papdyfa Letter [c]'.

728. A document titled “Operating Manual for Inspectidgsignated Persons with the Purpose of
Combating Money Laundering and Terrorist Financiffggreinafter: the FIA Inspections Manual)
endorsed by the FIA Director on January 2010 satsudes for the planning and implementation
of various types of on-site inspection activitigsthe FIA. Under the activities to be carried qut i
case of general inspections, the FIA Inspectionaldbaprovides for the examination of internal
policies and regulations, corporate books and iddal records of the inspected entity, also
specifying the methods and procedures for sampstinte of business relationships and
transactions.

Power for Supervisors to Compel Production of Rdsdc. 29.3 & 29.3.1)

729. The ability of the FIA to compel production of dbtain access to all records, documents or
information relevant to monitoring compliance isyaded for under Article 5 of the AML/CFT Law
establishing that the FIA is empowered “to orddrgelol parties to exhibit or hand over documents,
also in original copy, or to communicate data aridrimation, according to the procedures and time
limits laid down by the Agency®. The FIA Inspections Manual also requires thapéators verify
the reports prepared by the compliance officer amms of review of “critical” transactions,
operational control over the handling of customarg] any reports provided to the top management
on the results of implemented analysis.

730. Moreover, under Article 36 of the Law no. 165 (2)@&nking secrecy may not be invoked the
FIA in the exercise of its functions of preventiagd countering money laundering and terrorist
financing. At that, Paragraph 1 of the said artiddines that “by ‘banking secrecy’ is meant the
prohibition on authorised parties to reveal todiparties the data and information acquired in the
exercise of the reserved activities referred tAtlachment 17, which means that the term “banking
secrecy” is conventional and virtually covers thiality of information related to all types of resed
financial activities.

731. Article 38 of the AML/CFT Law, in turn, sets outatt‘professional secrecy cannot be invoked
against the Judicial Authority, the Agency and Badice Authority in the exercise of their functions
of preventing and combating money laundering andrist financing, except for the case provided
for in the first paragraph [i.e. the case whendigal professional privilege is applicable]’. Henttee
legislation in force does not limit the accesshef FIA to relevant information and documents by the
need to require a court order.

57 Article 42 of the Law No 165 (2005) sets out ralevinspection powers for the CBSM, by stating thatit may conduct
inspections at the offices and branches of finitssitutions, request information, order disclesof documents, and carry
out the checks and verifications deemed to be sages

%8 Article 42 of the Law No 165 (2005) confers simifmwers on the CBSM, by establishing that “it mayehaccess to the
company’s accounts and all its books, notes andirdents; it may question the directors and any eyeglmr officer
within the sphere of each one’s duties, with a viewbtaining information and clarification”.
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Powers of Enforcement & Sanction (c. 29.4)

732. In view of the fact that the legislation in forceopides for both administrative and criminal
sanctions for the violation of the requirementprtevent money laundering and terrorist financing,
the FIA is the designated body to impose sanctionsdministrative violations, whereas the Law
Commissioner (criminal section of the court) ispassible for applying criminal sanctions.
According to Article 14 of the AML/CFT Law, the CBBis no more authorised to enforce
AML/CFT regulations and sanction obliged partiesifcompliance; nevertheless, it still retains the
power “to verify the adequacy of the organizaticaradl procedural structures of authorized parties”
and, once having detected violations of AML/CFTulagons, has to promptly inform the Agency in
written form.

733. Thus, Article 74 of the AML/CFT Law establishes tthdéhe Agency shall detect the
administrative violations and apply the sanctiaidarth in this law”. Article 70 setting out joiand
several liability of the subjects under the lawabkshes that “if the violation is committed by a
person subject to another authority, direction amtil, the person vested with the authority or
having the responsibility for the direction or aohtshall be held jointly and severally liable the
payment of the amount owed by the perpetratoretiblation, unless the person proves that he/she
could not have prevented the violation”. Hence, iathimative penalties can be imposed by the FIA
both on obliged parties and on their managethent

734. Further details on the sanctioning regime and peare presented in the analysis of the
relevant criteria under Recommendation 17.

Effectiveness and efficiency (R. 23 [c. 23.1, c.Z3R. 29, and R. 30 (all supervisors))

735. Supervisors met during the assessment visit, phatlg the FIA staff, did not express any
concerns with the possible inadequacy or irrelesarficheir powers to monitor and control activities
of the financial institutions, including those teld to the prevention of money laundering and
terrorist financing. The representatives of thegig sector, in turn, demonstrated full recognitiod
appreciation of the supervisory functions and enmgravents exercised by relevant authorities.

736. Overall, the current situation of the FIA in terro$ adequacy of technical resources,
professional standards and staff integrity, as a®lbf training seems to be on a quite acceptable
level, especially in view of the FIA managementsac vision and dedication to further improve
the Agency’s performance.

737. Nevertheless, given the radical change — also nmseof supervisory functions — of the
FIA’'s responsibilities under the AML/CFT Law on ohand, and the increase in the workload
with the improving reporting performance of obligearties on the other hand, the capacities of
the national FIU, and particularly those relatedhionan resources, do not appear to provide for a
full-scale functioning of the FIA to ensure an ad&ig supervision of compliance by relevant
obliged parties with the requirements of the ledish in force. Such conclusion is further
supported by the facts on supervisory arrangengrmperformance of the FIA under the analysis
of Criterion 23.4.

% This paragraph has been repealed by the Decreenbawt87 of 26 November, 2010 and amended as fsil6fhe
Agency shall also cooperate with the Central Bargq Aly exchanging information, on the basis of ad+memoranda of
understanding”.

€0 Similar powers of the CBSM for imposing sanctions fimancial institutions and their management (pneaily, for
violations related to the “adequacy of the orgamireal and procedural structures of authorizedigsit by means of
specific, individual decrees of the CBSM are proviftmdunder Article 31 of the Law No 96 (2005) ore tstatute of the
CBSM and under Article 141 of the Law No 165 (2008)b@anking and other financial activities. The itg# of joint
liability of the legal entity and its officers ipplicable in this case, as well.
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Recommendation 17 (rated PC in th& Bound report)

Availability of Effective, Proportionate & Dissuasi Sanctions (c. 17.1); Range of Sanctions—Scope
and Proportionality (c. 17.4)

738. The legislation of San Marino establishes both icrahand administrative liability for those
who commit the offenses of money laundering orotésm financing, as well as administrative for
those who infringe the obligations aimed at prewenthe risk of such offences to be committed.

739. In particular, criminal liability with regard to haal persons for the offence of money
laundering is established under Article 199 bistlof Criminal Code, which provides for a
punishment by terms of fourth-degree imprisontfferst second-degree daily fiieand third-
degree disqualificatidii from public offices and political rights (thesencke increased or
decreased by one degree depending on the circurastasf the case). Article 337ter of the
Criminal Code, in turn, criminalizes terrorism fir@ng and establishes a respective punishment
by terms of sixth-degree imprisonm&rand fourth-degree disqualificatiffrom public offices
and political rights.

740. The AML/CFT Law contains provisions stipulating fboth criminal and administrative
liability of natural persons. Hence, under Titledfithe law:

- Chapter | on criminal violations (Articles 53 thgiu 62bis) establishes criminal liability in
the form of imprisonment, daily fine or disqualditon from public offices and political
right$®. In some cases, criminal liability goes along watiministrative pecuniary sanctions
ranging from EUR 2.000 to 50.000. At that, in maages liability is established not only for
the violation of the provisions of the law by thebgcts of the law (that is, by obliged
parties), but also for the misconduct of personglwhre not subjects of the law (that is, of
the customers of obliged parties): examples of saudtonduct are the customer’s failure to
provide reliable CDD data, the attempts to delagrewent reporting of STR etc.\

- Chapter Il on administrative violations (Article2tér through 67) establishes administrative
liability for the violation of different provisionand requirements of the law. At that, with a
few exception¥, all violations of the obligations and requirengeastablished under the law
are punished with a pecuniary administrative sanctianging between EUR 3.000 to
100.000.

- Chapter Il defines the concepts of the subjectiement of administrative violations, the
complicity of persons, joint liability of the perpator and their higher management, the
criteria for the application of pecuniary admirggive sanctions, and the voluntary settlement
of sanctions (consisting in the immediate paymémiadf of the sanctioned amount).

741. Furthermore, the recently adopted Law no. 6 (2048% introduced the concept of
administrative liability of legal persons. In patiar, a legal person “shall be held liable for
administrative offences resulting from the perparaof offences committed, attempted or failed
in the Republic of San Marino, on its behalf or fter benefit, by one of its bodies or anyone

%1 That is, from 4 to 10 years

%2 That is, from 10 to 40 days, translated into maneterms on the basis of the money the convictsea® every day living
parsimoniously and fulfilling his/her family maimance obligations.

% That is, from 1 to 3 years

5 That is, from 10 to 20 years

% That is, from 2 to 5 years

66 This chapter establishes criminal sanctions foter alia, the violations of secrecy requirements, omittedfaise
statements regarding customers, non-compliance nefibrting requirements, non-compliance with théeos issued by
the FIA, CDD and abstention, registration and rekeegping requirements etc.

87 Such as the violation of the rules for dealingwghell banks, anonymous accounts and bearer Sespsnd freezing of
funds, for which the range of applicable sanctiisrsetween EUR 2000 to 50.000.
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performing representative, management and adnatimtr functions®. This provision is
applicable in relation to offences referred itter alia, in Articles 199 bis and 337 ter of the
Criminal Code.

742. According to Article 2 of the Law No 6 (2010), lifity of legal persons shall apply even
when the offender has not been identified or cabeatharged. At that, legal persons shall not be
held liable if the offence was committed by frawhily circumventing the measures referred to in
the organizational model adopted by the legal perSbe sanctions applicable for administrative
offences of legal persons arising from crime inetu@d) pecuniary administrative sanctions
(ranging between EUR 3.000 and 500.000); disqaalifon (for a period from 3 months to 1
yearf®, and c) revocation of authorizations, licensegy@mts concerning the activity and the
rights deriving thereof. Also, when the guilt oétlegal person is proven, the judge may apply the
confiscation referred to in Article 147 of the Cimal Code.

743. Article 72 of the AML/CFT Law provides that, in éemining the amount of the pecuniary
administrative sanction, “the seriousness of tldation, the behavior subsequent to the violation
aimed at aggravating or attenuating the conseqsesfabe violations, the behavior and economic
conditions of the perpetrator of the violation $ha taken into account”.

Designation of Authority to Impose Sanctions (c217

744. The FIA is the designated authority empowered myaiine administrative sanctions defined
under the AML/CFT Law, whereas the Law Commissianfethe criminal section of the court is
responsible for applying criminal sanctions undés taw.

745. Jurisdiction and decisions concerning administeatiffences of legal persons [under the
Law No 6 (2010)] are assigned to the judge dealiitly the crimes from which the administrative
offences derive, in compliance with the provisiafscriminal procedure, insofar as they are
consistent therewith. When there are concrete altsrte establish that the legal person is liable
under the law, the judicial authority may applyngieg criminal proceedings, the suspension of
the license for the activity of the legal persoragsecautionary measure.

Ability to Sanction Directors and Senior Managenmafinancial Institutions (c. 17.3)

746. Article 70 of the AML/CFT Law provides for the jditiability of management or control
positions for the violation of the requirementstioé Law. Particularly, Paragraph 1 of the law
defines that “if the violation is committed by arpen subject to another authority, management or
control, the person vested with the authority oritng the responsibility for the management or
control shall be held jointly liable for the paymeri the amount owed by the perpetrator of the
violation, unless the person proves that he cooldhave prevented the violation”. Paragraph 2
goes on saying that “if the violation is committey the representative or an employee of a legal
person or entity without legal personality, of gesmroprietor or professional in the exercise af hi
own functions or duties, the legal person, enttytrepreneur or professional shall be held jointly
and severally liable for the payment of the amawned by the perpetrator of the violation”.

% As advised by the authorities, the liability indomed by the Law no. 6 (2009) is not a liabilitydamages for facts
committed by others, but it is a specific liabiliy the legal person, which has not been givenrgarasational structure
suited to prevent the commission of offences onptue of those persons operating on its behalthis case, the legal
person not only suffers from property consequerizased on the relationship between legal persorofiedder, but it is
also subject to disqualifications, withdrawals aeftteorizations, etc. Statistical data on judgmemiated to vicarious
liability of supervisory party (such as an emplogera legal person) for actions of an employeenag® instrumentality
under its control, even though the supervisoryyph#s not directly committed an act of infringeméenthe following:
2005 — 6; 2006 — 1; 2007 — 3; 2008 — 2 ; 20092040 — 5.

% At that, disqualification of the legal person wobwntail exclusion from grants, funding, contribat or State benefits;
revocation of grants, funding, contributions or tStaenefits already provided; inability to contragth the Public
Administration.
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747. According to Paragraph 3 of the same article, tie tases envisaged in the previous
paragraphs, anyone being held jointly and sevelialiye for the payment shall be bound to claim
against the perpetrator of the violation”. At thiie joint liability referred to in Paragraphs ldan
2 shall apply even when the perpetrator of theatioh has not been identified (Paragrapfi. 4)

Market entry

Recommendation 23 (rated LC in thé'3ound report)

Recommendation 23 (c. 23.3, c. 23.3.1, c. 23.23c?, licensing/registration elements only)
Prevention of Criminals from Controlling Institutis, Fit and Proper Criteria (c. 23.3 & 23.3.1)

748. Market entry rules have improved since the lastuatian. The Law no. 165 (2005), which is
the basic legal act regulating involvement in aypetof financial activities, defines the authoiisat
process and sets out the requirements to be mapplcants for conducting financial business
defined as “reserved” activities listed in Annewflthe Law. “Reserved” activities include banking,
granting of loans, fiduciary activity, investmemngces, collective investment services, insurance,
reinsurance, payment services, electronic monaye iservices, exchange intermediation and the
taking of holdings represented by securities ircty@tal of other undertakings.

749. In the Law no. 165 (2005), provisions on the acte$seserved” activities are set out in Part |,
Title 11, while the requirements in respect of dabsial participations and company members (senior
management) are articulated in Part I, Title Ildafitle V. Financial promotion and insurance
intermediation are regulated under Part I, Titlef\the Law.

750. Furthermore, the Delegated Decree no. 49 (2008hdecethe Law no. 47 (2006Company
Law) by the definition of “unfit party”, thus introdumy clean criminal record and other “fit and
proper” requirements with regard to company membéren, the Law no. 98 (2010) on the
identification of beneficial ownership structure @dmpanies established that fiduciary companies
should provide written communication to the supaxg authorities (CBSM) containing the
identification data of the settlors, the sharelmgdiof each of them as well as, in case they are no
natural persons, the identification data of theindficial owners. In addition, any subsequent chang
relating to their settlors and/or beneficial owrgrall be notified.

751. Certain sector-specific regulations, such as th&N@BRegulation no. 2007-0Regulation
on Collection of Savings and Banking Activitighe CBSM Regulation no. 2006-QRegulation
on Collective Investment Services)d the CBSM Regulation no. 2008-(Regulations on Life
Insurance Operationg)rovide further details of market entry and “fitdaproper” criteria for the
respective “reserved” activiti€s According to Article 13 of the Law no. 165 (200&)thorisation
is granted only when all conditions — including geoon substantial participations and company
members (senior management) — determined by tharavwpecified by regulations are satisfied.

Licensing or Registration of Value Transfer/Exchaigrvices (c. 23.5)

752. Money or value transfer, as well as money or cayerhanging services are considered as
“reserved” activities under the Law No 165 (200B)e authorities advised that the only type of
financial institutions entitled to involve in suelativities are banks. However, in practice at least

0 sanctions available in relation to the managemégfimancial institutions under the Law no. 165@2@Pmay also be applied in
a broader context of the CBSMs powers to sanctiiged parties for the inadequacy of their orgativral and procedural
structures.

" The authorities advised that the CBSM Regulation Gdl203 (in force since 1st July 2011) articulatedilar market
entry and “fit and proper” criteria for fiduciaryd investment firms. However, due to its adoptiomet the regulation is
not taken into account for the purposes of thissssent.
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one more type of entities, that is post officegvje certain money and value transfer services
(rendered on behalf ¢foste Italiane S.p)AIn this regard, the evaluation team was adyiteat

no licensing/ registration requirements apply tcstpoffices in relation to money and value

transfer services provided by them, with the reempthat San Marino Post is wholly state owned
and, as such, licensing requirement are not apice it (for further details see the analysis

under SR VI).

Licensing of other Financial Institutions (c. 23.7)

753. All persons and entities (other than those spetitinder Criterion 23.4 and post offices)
carrying out “reserved” activities are licensedthg CBSM under the relevant provisions of the
Law No 165 (2005).

On-going supervision and monitoring

Recommendation 23 & 32 (c. 23.4, c. 23.6, c. 28ufervision/oversight elements only & c. 32.2d)

Application of Prudential Regulations to AML/CFT. @8.4); Statistics on On-Site Examinations (c.
32.2(d))

754. Criterion 23.4 requires that for financial institrts subject to the Core Principles — i.e.
banks, insurance undertakings and collective imvest schemes and intermediaries — the
regulatory and supervisory measures applied fodgatial purposes and also relevant to ML/TF,
should apply in a similar manner for anti-moneynidering and terrorist financing purposes. With
regard to this, the Law No 165 (2005) covers alieements related to: a) licensing and structure
— Part 1, Titles Il, Il and 1V, b) risk managemeptocesses — Part II, Title I, ¢) ongoing
supervision — Part Il, Title I; and d) consolidaggervision — Part I, Title I. Such requirements
apply to all persons and entities involved in “rgsd” activities as defined under the law, and are
further specified in relevant implementing reguias.

755. Adequacy of the regulatory and supervisory meagaralso assessed in consideration of the
supervisory approach and techniques (includingrptanprocedures and methodologies for both
off-site surveillance and on-site inspections) afingéd by the Core Principles and relevant
guidance on the risk based approach, and contrasted factual performance in terms of the off-
site surveillance measures, coverage and frequenmy-site inspections, identified irregularities,
and imposed sanctions.

Supervisory Approach and Techniques

756. An effective supervisory system requires that swipers develop and maintain a thorough
understanding of the operations of financial ingtins. It consists of off-site surveillance and on
site inspections, for which the strategy and pracesiapplied by the supervisors are considéred

757. At that, the methodology adopted by supervisometermine allocation of resources should
cover the business focus, the risk profile and itiiernal control environment of supervised
entities. It will need updating on an ongoing basisas to reflect the nature, importance and scope
of the risks to which individual financial institahs are exposed. Consequently, this prioritization
would lead supervisors to demonstrate increasedtaih to financial institutions that engage in
activities assessed to be of higher ML/FT Tisk

2 See: BCBS, “Core Principles for Banking Supervisionéttder 2006)
3 See: FATF, “Guidance on the Risk-Based Approach ami@ating Money Laundering and Terrorist Financifidjine
2007)
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758. From among the basic principles for implementing tisk-based approach in AML/CFT
supervision, the authorities of San Marino haveamstducted a national risk assessment so as to
understand and appropriately respond to the theeats/ulnerabilities in the system. This means
that key risk factors influencing the risk of ML/Rii the country, such as the size, composition
and geographical spread of the financial serviondastry, corporate governance arrangements in
financial institutions and the wider economy, typégproducts and services offered by financial
institutions etc have not been comprehensivelysasskeand contrasted against critical indicators
of ML/FT risks such as the types of predicate afesy amounts of illicit money generated/
laundered domestically, sectors of the legal econaffected etc.

759. Coming to other important principles for implemeagti the risk-based approach in
AML/CFT supervision, such as the design of the supery framework supportive for the
application of the risk-based approach, the Flfpétsions manual basically articulates business
processes for the planning and implementation e$ininspections; hence, the programmatic
approach (in terms of planning and implementattorgff-site surveillance activities of the FIA is
missing.. Nonetheless, representatives of the Flfisad about having taken certain off-site
surveillance measures over 2009-2010, such as uheeys on the compliance of financial
institutions to applicable laws/ regulations (aslofy, 2009), the survey on business relationships
with and occasional transactions by customers ofaice countries (as of April 2010), the
guestionnaire on activities of the Boards of Auditof financial institutions (as of May 2010), the
survey on the use of bearer passbooks (as of 0ag)2tc.

760. Overall, the above-stated surveys and questiormauere reported not to discover any
significant irregularities in or concerns with resp to respondent financial institutions and,
without access to the input data and the resulesalysis of those off-site surveillance measures,
the assessment team could not arrive at a wellngied conclusion on the effectiveness of those
measures.

761. As far as the planning and implementation of oa-$itspection activities is concerned,
according to the FIA Inspections Manual at the beigig of each year the FIA Direction will
convene a meeting with all staff involved in oresibspection and financial analysis, and in
drafting the plan they would consider the followkey aspects:

- The need for on-site inspections at all types aigiated persons, taking into account their
size (small, medium, large), age (compared to theket presence), the risk and concerns that
different services of the Agency might have ideetif based on their direct experience of
individual financial institutions (STR reportinggquests from foreign FIUs etc.), presence of
publicly available information (press, official reps, letters rogatory), corporate behavior etc;

- Timing of maximum access required for the inspexsjo

- Activities already underway and planned;

- Resources available.

762. Hence, the planning of on-site inspections seentfalt@hort of taking into account certain
elements of risk profiling, such as the assessmgiriternal control environment of supervised
entities. The assessment team was not providednatemn on whether risk profiling procedures
are regularly updated so as to reflect the natumpprtance and scope of the risks to which
individual financial institutions are exposed, aodprioritize allocation of supervisory resources
in order to demonstrate increased attention tonfired institutions that engage in activities
assessed to be of higher ML/FT risk.
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Factual Performance

763.

According to the FIA Inspections Manual, the anmlah of inspections must be approved
by the management and communicated to the inspgedtanust necessarily be respected and can
be varied by the Directorate, when unexpected fagtmake it impractical. The assessment team
was provided annual inspection plans for 2009 a@#i02 which were contrasted against the
factual performance as per the relevant statistibenitted by the authorities, as follows:

Table 25: Statistics on inspections

Number of | Number of
Total Number of . . . .
number of planned carried carried Ratio, Ratio,
obliged eneral out out percent percent
9 _gener general specific [2/1] [3/2]
parties inspections | . : . .
inspections | inspections
1 2 3 4 5 6
2009
Banks 12 1 1 17 8% 100%
Financial/ fiduciary 49 6 6 0 1204 100%
companies
Manage_ment and insuranc¢e 4 0 0 0 0% 0%
companies
_Insuranc_e _ and other 63 0 0 0 0% 0%
intermediaries
2010*

Banks 12 3 1 17 25% 33%
Financial/ fiduciary 45 4 3 7 9% 750
companies
Manage_ment and insuranc¢e 4 0 1 0 0% 0%
companies
_Insurancc_e . and other 64 0 0 0 0% 0%
intermediaries

* As of November 1, 2010

764.

765.

Without access to the names of financial instindigplanned for inspection and those
factually inspected, as well as lacking data on how exactly (on basiwhich specific criteria/

risk factors) the selection of the financial ingiibns to be inspected took place, the assessment
team could not arrive at a well-grounded conclusiat the planning procedure was a risk-based
one entailing analysis and consideration of alk dactors pertinent to individual financial
institutions. Moreover, the team was not providathdn the principles and practice for planning
and carrying out specific inspections, which weeparted to cover certain issues suck’ as
verification of compliance with the requirements lwgarer instruments, wire transfers, “critical”
transactions and had resulted in a few irreguéariiiientified and sanctions applied (see the tables
below).

The coverage of financial institutions planned @eneral inspection varies between 8-25
percent for banks (inspection cycle of 4-12 yea#s},2 percent for financial and fiduciary
companies (inspection cycle of 8-11 years), armis for management and insurance companies,
as well as for insurance and other intermediamesigspection cycle). Moreover, the ratio of
planned and implemented inspections for banks sdr&ween 33-100 percent, for financial and

"4 Realistically, the case could be that the inspefitehcial institutions were not those planned iftspection, and that

some financial institutions were inspected more thiae time during a year.

S The authorities also refer to a separate typeneite inspections — “accesses at financial initins to obtain data and

documents to perform financial analysis” — which aot taken as inspections for the purposes ofithadysis.
165



Report on fourth assessment visit of San Marino — 29 September 2011

fiduciary companies between 75-100 percent, ancei® for management and insurance
companies, as well as for insurance and othem@diaries. Given this, certain concerns arise as
to the reasons for not respecting the inspectianghbnd to the factors which made those plans

impractical.
766.

Based on the above-stated, the assessment teafrthie opinion that on-site inspection

practices of the FIA do not demonstrate consisteaxyar as the planning is concerned, and
sufficient coverage as far as the factual perfoceas concerned.

767.

As to the outcomes of on-site inspections, thesassent team was provided statistics on the

findings of on-site inspections and the respecsamctions imposed on obliged entities, as

follows:

Table 26: Summary of findings of on-site inspectiamand sanctions ( as of November 1, 2010)

Number of No. of specific
Main violations and /or . gener_al Administrative inspe(_:tions Administrative
deficiencies ascertained ha:/?:p?c(j:ggt?f?e d sanctions (EUR) i d}:ean\:ill[i]g d sanctions (EUR) T
g
violations violations
2009 2010 2009 2010 2009 2010 20(L9 2010* 2009 20

tgx)”o' 92/2008 (AML/CFT 8 3| 62000| 110200 - 2 - | 23,000 62,000| 133,200
Du(zbgﬁ%“e?]”cgf Customer 7 3| 40,340| 66,000 - 1 -| 3,000| 40,340 69,000
Otﬁnggiﬁséf‘sﬂon and Reporting 8 2| 19860 7,000 . - . - | 19.860| 7,000

Additional Measures 1 3 1,890 37,200 - 1 - | 20,000 1,890 57,200
Instruction no. 01/2008 - 2 - 21,000 - - - - - 21,000
Instruction no. 03/2008 6 4 4,650 24,000 - 1 - 6,000 4,650 30,000
Instruction no. 04/2008 - - - - - - - - - -
Instruction no. 05/2008 - - - - - - - - - -
Instruction no. 02/2009 - - - - - - - - - -
Instruction no. 03/2009 1 3 750 10,000 - 1 - 1,000 750 11,000
Instruction no. 04/2009 - - - - - - - - - -
Instruction no. 05/2009 - - - - - - - - - -
Instruction no. 06/2009 - 1 - 400 - - - - - 400
Instruction no. 07/2009 - - - - - 1 - 1,000 - 1,000
Instruction no. 08/2009 - - - - - - - - - -
Instruction no. 09/2009 1 1 500 600 - - - - 500 600
Instruction no. 10/2009 - 1 - 4,000 - - - - - 4,000
Instruction no. 11/2009 - - - - - - - - - -
Total 8 7| 67,990| 170,200 - 3 - | 31,000| 67,990| 201,200

768. As one can see in the table above, the inspecti@er discovered violations of the

requirements ofjnter alia, the FIA Instructions No 2008-04 (on specific meas for electronic

transfer of funds), 2008-05 (on operating rules sekific measures of AML/CFT), 2009-05 (on ways
for the fulfilment of CDD requirements), 2009-08&n( enhanced due diligence procedures for
customers resident or located in countries, juctgehis or territories subject to strict monitoring)

2009-11 (on irregular cheques reporting) etc.

7609.

Based on the practical inapplicability of the pmagtion that over 125 financial institutions

operating in the country have never violated tlgpirements of such key AML/CFT regulations, and
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taking into consideration the obviously low levélsanctions applied for whatever irregularities as
compared with the range of applicable monetary tgam provided under the law and with the
unknown number of identified irregularities, thesessment team could not arrive at a well-grounded
conclusion that on-site inspections by the FIA affecient enough to ensure compliance of obliged
parties with the AML/CFT Law and relevant regulato

770. Overall, based on the above articulated analysithefsupervisory approach, techniques and
factual performance, the assessment team belibaesupervisory activities of the FIA do not pravid
for fully ascertaining appropriate efficiency of plementation of applicable AML/CFT requirements
by obliged patrties.

Monitoring and Supervision of Value Transfer/ExajpaiServices (c. 23.6)

771. According to Article 18 of the AML/CFT Law, postfmes are defined as financial parties in
respect of their activities related to money orueatransfer services. The assessment team was
advised that the FIA carried out one on-site inipe@t post offices in 2010, which did not resnlt
any irregularity identified and sanction appliecofgover, the team was not provided information on
other (also off-site) supervisory measures appieedhis type of obliged parties to ensure their
compliance with the national AML/CFT requiremerftsr further details see the analysis under SR
VI).

Supervision of other Financial Institutions (c. 2.

772. All persons and entities (other than those spetifieder Criterion 23.4) carrying out
“reserved” activities are supervised by the FIA f#&8ML/CFT purposes under the relevant
provisions of the AML/CFT LaW.

Statistics on On-Site Examinations (c. 32.2(d)sapervisors)
773. See above.
Statistics on Formal Requests for Assistance (&(8% all supervisors)

774. There are no statistics on formal requests fos@sgie made or received by FIA in its capacity
as supervisory authority. For further informatisee Section 6 of this report.

Effectiveness and efficiency (market entry [c. 23¢3 23.3.1, c. 23.5, c. 23.7]; on-going superwsio
and monitoring [c. 23.4, c. 23.6, c. 23.7], c. 3@ 2sanctions [c. 17.1-17.3])

775. Market entry rules, including those on “fit and jped’ criteria for the management of financial
institutions subject to the Core Principles haverowed since the last evaluation and seem to be
applied in a consistent manner.

776. In the assessors opinion, that fact that the aitib®rof San Marino have not conducted a
national risk assessment so as to understand apop@tely respond to the threats and
vulnerabilities in the system, significantly impaithe overall efficiency of on-going supervision
insofar as it fails to duly take into account théuence of certain key risk factors on the leviel o
ML/FT risk in the country and allocate resourceprapriately

777. Albeit the properly established legislative and utatpry framework for the on-going
supervision and monitoring of obliged parties, tiaplementing measures such as the FIA
Inspections Manual need to be improved to incotpogdl key elements of risk profiling and to
provide for its updating on regular basis, thusbéng proper prioritization of supervisory resowgce
Similar measures should be introduced for offsiteveillance activities, as well.

8 As well as, in more general terms, by the CBSM utiderelevant provisions of the Law No 165 (2005)
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778. Supervisory practices of the FIA also need to bpraved both in terms of introducing
programmatic approach in off-site surveillance,sistiency in the planning and sufficiency in the
coverage of on-site inspections. The small numibedemtified irregularities and the low level of
applied sanctions are also indicative of the needrihanced supervisory practices of the FIA.

779. The assessors concluded that supervisory activitiethe FIA do not provide for fully
ascertaining appropriate implementation of apple@®ML/CFT requirements by obliged parties.
Obviously, one of the reasons for this is the latkresources at the FIA. Thus, the Agency
employs a staff of 3 inspectors responsible fosafiervisory activities — both off-site and on-site
— carried out by the FIA. Taking into account themier of supervised financial institutions
(around 125), it is less than probable that thdi/lve able to carry out their duties in relation to
off-site surveillance, general and specific insjpee, and accesses at financial institutions for
obtaining data and documents, as well as othetecelork in a comprehensive and appropriate
manner.

780. A solution to the mentioned problem would be relyon other involved stakeholders, and
particularly on the Supervision Department of thBS®, for doing a part of the job and
providing ready-to-use input for further supervisaction. Currently, the notifications received
from the CBSM on irregularities identified in theuwrse of their on-site inspections at financial
institutions are taken as a “signal” on the possististence of an irregularity/ violation of the
applicable AML/CFT framework, usually considered the planning of the FIA subsequent
actions (e.g., inquiries to the obliged entity, L@ inspections etc.) and in any case needing
further verification before further supervisoryiaotmight be taken.

781. This means that the FIA misses a fairly good chancase the highly professional and
comparatively well-staffed personnel of the CBSM “aznpower” to properly perform its
supervisory function. In that regard, the relatidvetween the FIA and the CBSM currently
regulated under the amended Article 13, Paragrapl the AML/CFT Law stating that “the
Agency shall also cooperate with the Central Bafdo by exchanging information, on the basis
of ad-hoc memoranda of understanding” would needetdurther implemented to provide for
material collaboration in supervising compliance firiancial institutions with applicable
AML/CFT legislation, and particularly for an extéves use of notifications from the CBSM as a
full-capacity input to entail further supervisorgtian.

782. The Criminal Code, the AML/CFT Law, as well as tkeently introduced Law No 6 (2010)
on administrative liability of legal persons in coimation provide a wide range of sanctions
applicable to those having violated the national LAGFT requirements. Whereas the range of
applicable sanctions is broad enough to be dissmasi as stipulated by the law, applied
proportionately to the severity of the violatiohetavailable statistics on the sanctions randomly
applied in the period following the adoption oferednt laws do not demonstrate a consistent and
system-wide application of punitive measures airae@ffective realization of the sanctioning
regime.

783. Moreover, meetings with obliged parties revealggeral concern of the industry about the
excessive severity of the sanctions, which, if ragplied proportionately, would create
unnecessary tension and add to the “defensiveémattf behavior of supervised entities. This, in
turn, challenges the FIA management to have cleaiaternal rules and practices ensuring an
even and balanced approach towards all types @fezbparties when determining the amounts of
to-be-applied sanctions.
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Guidelines
Recommendation 25 (c. 25.1 — guidance for finandiastitutions other than feedback on STR-s)

784. The situation related to the provision of guidateessist the financial institutions in the
implementation of and compliance with their respeecAML/CFT obligations has significantly
improved since the last assessment. Instead af aifeulars and standard letters issued as of that
time, the available guidance now comprises mora theenty topical instructions issued by the
FIA as enforceable regulations implementing varipussisions of the law.

785. The FIA also assists the financial institutionstigh interactive communication, answering
to specific questions and requests of interpreatatiaised by these entities. Some of the responses
are also available on the FIA website (under tlit@eFrequently Asked Questiond he website
also contains useful links to relevant internatigragpers (such as UN and CE Conventions) and
organizations (such as FATF, MONEYVAL, the Egmomb@, UNODC etc).

786. The FIA’s regularly published annual reports camanitized cases and some typologies of
transactions (including attempted ones) also ainadassisting financial institutions in
implementing their respective AML/CFT obligations.

Effectiveness and efficiency (R. 25)
787. While acknowledging that the FIA has made significefforts to elaborate and guidance to
financial institutions, general comment from apnesentatives of the financial sector met durirg th

on-site visit was the need for additional guidaanethe application and interpretation of the more
clear terms of reference (case-specific interpeets} to implement the laws and regulations.

3.10.2 Recommandations and comments

788. It is recommended to:

Recommendation 23

7809. Conduct a national risk assessment so as to uaddrsind appropriately respond to the
threats and vulnerabilities in the system.

790. Improve implementing measures (such as the FIAdcspns Manual) to incorporate all key
elements of risk profiling and to provide for itpdating on regular basis; introduce similar
measures for off-site surveillance activities.

791. Improve supervisory practices both in terms ofodticing programmatic approach in off-site
surveillance, consistency in the planning and sefficy in the coverage of on-site inspections.

792. Consider relying on other involved stakeholderghsas the Supervision Department of the
CBSM, to provide ready-to-use input for further eryisory action.

Recommendation 17
793. Develop internal rules and practices for the FIAwmg an even and balanced approach
towards all types of obliged parties when deterngithe amounts of to-be-applied sanctions.

794. Provide for consistent and system-wide applicatibpunitive measures aimed at effective
realization of the sanctioning regime.
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Recommendation 25(c. 25.1 [Financial institutions])

795. Focus guidance efforts on providing clear termseférence (case-specific interpretations) to
implement the laws and regulations and considesalmfating, when appropriate, the numerous
instructions issued to all obliged entities.

Recommendation 29

796. This Recommendation is fully observed.
Recommendation 30 (all supervisory authorities)
797. Take appropriate measures aimed at enhancing geeitas of the FIA in its supervisory

function (including that through recruiting additel staff) so as to ensure that it is able to
adequately fulfil this function.

Recommendation 32
[no recommendation]

3.10.3 Compliance with Recommendations 23,29 ,17 & 25

Rating Summary of factors relevant to s.3.10. underlying\eerall rating

R.17 LC * Lack of consistent and system-wide application oififive
measures raises effectiveness concerns.

R.23 PC * In the absence of a risk assessment, the impletieentaf an
adequate risk based supervision is not demonstrated

¢ Implementing measures (e.g. the FIA Inspections ddBrdo not
incorporate all key elements of risk profiling ashal not cover off
site surveillance

« Lack of programmatic approach in off-site surveile, consistency
in the planning and sufficiency in the coverage mf-site
inspections

e Supervisory arrangements and performance fail twige for
efficient implementation of the supervision funetio

[¢%)

R.25 LC * Reported need of clear terms of reference (casefisp
interpretations) to implement the laws and regoitesi

R.29 C This Recommendation is fully observed.
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3.11  Money or value transfer services (SR. VI)

3.11.1 Description and analysis

Special Recommendation VI (rated NC in th& 8ound report)

Designation of registration or licensing author{ty. VI.1), adequacy of resources — MVT registration
licensing and supervisory authority (R. 30)

798. In the ¥ round report San Marino has received a NC ratiit regard to SR.VI due to the
lack of implementing measures on provision of MVarvices by San Marino post offices.
Furthermore evaluators emphasised that there waspnowision for the application of
administrative, civil or criminal sanctions.

799. As laid out in the 8 round report MVT services are performed only by $arino Post

Offices, which are entirely state-owned and fornt pathe Public Administration. They provide
a limited range of services on behalf of Posteiate S.p.A. (the privatised Italian postal
administration). According to the authorities thidation can be considered as an “agency
contract” or similar to a branch office. 6 out det10 post offices operating in San Marino are
technologically equipped (PGOs) to offer MVT seedc In offering these services, they act
exactly like branches of the Poste Italiane S.fgle range of MVT services that may be offered
in San Marino is however much more limited andudels:

« ordinary money orders (vaglia) for a maximum of, €0D);
« international money orders (vaglia) only to/fromlytfor a maximum of € 2,500;
* urgent money orders for a maximum of € 2,500;

* regular payments (e.g. pensions);

deposits (but not withdrawals) for a maximum of , 80D on postal current accounts held at
Poste Italiane.

800. It should be noted that money or value transfevises are considered as “reserved”
activities under the Law No 165 (2005). In thatarelj such services provided by San Marino Post
Office (on behalf of Poste Italiane S.p)Ashould be subject to licensing as a clearly
distinguishable type of “reserved” activity. Howeyvéhe authorities advised that no licensing/
registration requirements apply to post officegdlation to the said services with the reasoning
that San Marino Post Office is wholly state ownedi,aas such, licensing requirement are not
applicable to it.

801. As such, the authorized body for licensing/ regigtn of financial institutions, i.e. the CBSM
does not maintain a current list of (the only) M¢&rvice operator and is not responsible for
ensuring compliance with licensing and/or registratequirements.

Application of the FATF 40+9 Recommendations (applyn particular R. 4 — 11, 13 — 15 & 21 — 23
and SR VIl (c. VI.2))

802. Post offices are subject to the AML/CFT Law, whesrevhey establish business
relationships or carry out occasional transactithiad require the fulfilment of the obligations
prescribed by the AML/CFT Law (Art. 18 (1) (c) AMCFT Law). More precisely Post offices
shall apply CDD measures when they establish bssimelationships or carry out occasional
transactions and when they act as intermediari@s any event, they are party to the transfer of

" poste Italiane representatives reported thatriatEmal money orders between San Marino and cesnther than Italy
for a maximum of € 2'500 have been prohibited bgtBdtaliane in June 2009 and have not yet beeattivated.
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cash or bearer securities, in Euros or foreignenay, carried out on whatever basis, between
different for a total amount exceeding 15,000 EBWR.(21 (1) and (2) AML/CFT Law).

803. Accordingly Post Offices are subject to the applieaFATF Forty Recommendations (in
particular R.4-11, 13-15 & 21-23) and FATF Nine &pk Recommendations (in particular
SR.VII) as described in this report under the reipe Recommendations.

804. However, it should be noted that many of the Flétrinctions, which are legally binding , do
not apply to post offices, since they either a)aatdressed to specific obliged persons (such as the
FIA Instruction no. 2009-10 addressed to banks, agament companies and insurance
undertakings), or b) do not recognize post offiaesubjects of their regulation (such as the FIA
Instruction no. 2008-04, insofar as San Marino Roffices are not considered as “financial
operators authorised to perform the reserved agidentified in subparagraph 1) of Attachment 1
to Law no. 165 of 17 November 2005” referred téhia Instruction).

Monitoring MVT services operators (c. VI.3)

805. According to Art. 4 (1) (e) the FIA is assigned twihe obligations under the AML/CFT
Law and the instructions issued by the FIA. As Roffices are subject to the AML/CFT Law the
FIA is responsible for the monitoring of their opgons. The powers of FIA to fulfil this function
are mentioned in Art. 5 AML/CFT Law and include particular the power to carry out on-site
inspection at Post Offices premises.

Lists of agents (c. VI.4)

806. The 6 San Marino post offices are the only MTV garnoperators in San Marino and are
branches of the San Marino Post Offices entity. THual framework does not provide for the
application of agents.

Sanctions (applying c.17 -1 -17.4 & R. 17 (cS5N1.

807. Both criminal and civil sanctions are foreseen uril¢. 53 seq. AML/CFT Law in case of
non compliance with the relevant provisions.

Additional elements — applying Best Practices pdpeSR. VI (c. VI.6)
808. The measures set out in the Best Practices Pap8RioVI have not been implemented.

Effectiveness and efficiency

8009. The representatives met demonstrated good unddistgarand awareness for their
responsibilities under the AML/CFT Law. According the representatives met policies and
procedures are in place and have been adapted teeth AML/CFT Law. However, the fact that
a formal compliance officer has been appointed dely months before the onsite visit raised
concerns.

810. San Marino post offices are subject to two AML/CKFameworks, on the one hand to
domestic regulation and on the other hand to hategulation, which appears to strengthen the
effective implementation. Poste Italiane S.p.A. basried out inspections in 2008 and 2010,
which included an analysis of the implementatioPAML/CFT requirements. According to the
representatives interviewed no major deficienciesla be identified. Poste Italiane S.p.A. also
provided training on AML/CFT measures.

811. Evaluators have certain concerns about the ladicafsing/ registration requirements of post
offices in relation to the money and value transtwices provided by them, which appear to be out
of the regulatory framework of Sammarinese autiestit

812. Moreover, as advised by the authorities, only arspection has been recently carried out by
the FIA in post offices, having resulted in no itiéed irregularities and, consequently, no
imposed sanctions.
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3.11.2 Recommendations and comments

813. The authorities should establish licensing/ regigin requirements for post offices in
relation to money and value transfer services pieviby them.

814. FIA should issue implementing regulations for Rdtes.

815. Measures should be taken to strengthen the effeaind efficient implementation of the
obligations under the AML/CFT Law by post offices.

3.11.3 Compliance with Special Recommendations VI
Rating Summary of factors relevant
SR. VI PC * No licensing/ registration requirements for pogicetk in relation

to money and value transfer services provided bgnth

» Lack of implementing regulations (the FIA Instrocts) for Pos
offices.

« Effectiveness concerns (also in relation to onlycerg
appointment of a formal compliance officer)
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4 PREVENTIVE MEASURES - DESIGNATED NON  FINANCIAL
BUSINESSES AND PROFESSIONS

Generally

816. Except for casinos, all FATF designated non-finahlsusinesses and professions (DNFBPSs)
currently exist in San Marino. All FATF DNFBPs asebject to the provisions of the new
AML/CFT Law. Furthermore, the obligations have bestended to several other business and
professionals likely to be used for money laundganterrorist financing purposes.

817. According to 19 (1) AML/CFT Law the “Non-financiglarties” professionally carrying out
the following activities are covered by the reqments under the AML/CFT Law:
a) professional office of the trustee in conformityttwihe trust legislation;

b) assistance and advice concerning investment service

c) assistance and advice on administrative, tax, fishand commercial matters;
d) credit mediation services;

e) real estate mediation services;

f)  running of gambling houses and games of chance;

g) offer of games, betting or contests with prizesmianey through the Internet and other
electronic and telecommunication networks;

h) custody and transport of cash, securities or values
i) management of auction houses or art galleries;

j) trade in antiques;

k) purchase of unrefined gold;

I) manufacturing, mediation and trade in precious egoand metals, including export and
import thereof;

m) selling and rental of registered movable goods.

818. FIA may with its own instructions establish whatndi of transactions, services or
relationships are included among the above-merdi@uotivities or may be excluded from such
activities on the basis of the degree of risk ohmplaundering or terrorist financing (Art. 19 (3)
AML/CFT Law).

819. Furthermore the following “Professionals” are sebjéo the AML/CFT Law (Art. 20
AML/CFT Law):
a) accountants;

b) external auditors and auditing companies, and aeja
c) lawyers and notaries

820. In addition to the AML/CFT Law the following guidee has been issued for DNFBPs so
far:
a) FIA Instruction no. 2009-Q90bligations of customer due diligence, data tegfion and
suspicious transaction reporting to be fulfilled ‘iopn-financial parties” referred to in Art.
19 AML/CFT Law
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b) FIA Instruction no. 2009-Q6Requirements of customer due diligence, recoepike and
suspicious transaction reporting for the profesaligoractitioners referred to in Art. 20
AML/CFT Law.

4.1 Customer due diligence and record-keeping (R.12)
(Applying R.5 to R.10)

41.1 Description and analysis

Recommendation 12 (rated NC in th& 3ound report)

821. As described in the 3rd round evaluation report Banno had received a Non Compliant
rating for Recommendation 12. Evaluators have esipbd that the implementing regulations for
DNFBPs have not been adopted, thus the requireréiRs12 are not being applied to DNFBPs
at that time. Furthermore evaluators referred te #ame deficiencies regarding CDD
requirements as identified for financial institutioin the %' round report.

822. As mentioned above, the new AML/CFT Law appliesato DNFBPs mentioned in the
FATF glossary. Therefore the provisions describeden R. 5 to R. 10 apply as well to DNFBPs.
Deficiencies identified under those Recommendatfondéinancial institutions are also applicable
to DNFBPs. The following sections therefore onlghiight sector-specific differences.

Applying Recommendation 5( ¢c. 12.1)

Casinos (Internet casinos / Land based casinos)

823. The operation of casinos is prohibited according\to 1 (5) Law No. 67 of 25 July 2000
and the authorities reported that no such entifiesluding internet casinos) operate in the
Republic of San Marino. The only games allowed am $arino are covered by the Law No. 67
of 25 July and include games of chance, prize ctsitéotteries, lotto, games of chance and ability
and betting. The operation of internet casinodsis prohibited.

824. Gambling houses (such as bingo) and games of clemeell as persons offering games,
betting or contests with prizes in money througle timternet and other electronic and
telecommunication networks have to comply with tequirements under the AML/CFT Law
(Art. 19 (1) (f) and (g) AML/CFT Law). At the momemne Bingo entity is licensed in San
Marino, no other gambling houses or games of charist according to the authorities.

825. According Art. 23 (5) AML/CFT Law gambling housesdagames of chance are required to
identify and verify the identity of the customernradiately on entry (into the gambling houses),
regardless of the amount of gambling chips purahas@d or exchanged. They shall also register,
according to the provisions of Art. 34 AML/CFT Lathe transactions of purchase or exchange of
gambling chips or other means of gambling with i@af EUR 2,000 or more. Winnings above
EUR 27000 are paid out in non-transferrable cheé4s 4 Bingo regulation and Art. 3 Keno
regulation).

826. FIA has carried on site inspection at the (curgeatle) Gambling House (Bingo) where a
special computer program for record keeping is uséé following information is recorded and
stored: name, date of birth, place and countryesfdence, address or the type and number of
identity document, date and time entry and photdgma the player. The San Marino Gambling
House (Bingo) is not permitted to open accountsexecute wire transfers nor to exchange
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currency. Such financial activities may be carried exclusively by subjects authorised by the
CBSM.

Real estate agents

827. Real estate agents fall within the scope of the ABRT Law according to Art. 19 (1) (e)
AML/CFT Law. Therefore the CDD requirements as déec under R.5 apply, which set up a
comprehensive framework. However, the further gutga(e.g. FIA Instruction no. 2009-09 for
“non-financial parties”) should be tailored bettersector-specific needs by clarifying how CDD
requirements shall be applied by real estate ageth®eir day to day business.

828. FIA Instruction 2009-09 contains however usefulediives regarding ongoing control.
Accordingly the ongoing monitoring has to be perfed even when implementing simplified
CDD, in order to assess any possible changes imigkeorofile associated with the customers.
Furthermore a number of basic suggestions for #dopnance of ongoing monitoring are
provided as an example. Accordingly it is suggediedperiodically request in writing the
confirmation or any changes in the data, estaldigiomatic mechanisms of the update of data
(e.g. expiry of identification documents), to aganmeetings with the customer when critical
situations arise, etc.)

829. According to Art. 18 of FIA Instruction no. 2009-0&al estate agents have to update the
data, information and documents acquired from tigtamner at least every 12 months.

Dealers in precious metals and dealers in precistoses

830. According to Art. 19 (1) (k) and (I) AML/CFT Law ¢hmanufacturing, mediation and trade
in precious stones and metals, including export iamabrt thereof as well as the purchase of
unrefined gold on a professional basis are sultjetite requirements under the AML/CFT Law.
Therefore the CDD requirements as described underapply, which set up a comprehensive
framework.

831. Furthermore it has to be borne in mind that acogrdo Art. 31 (1) AML/CFT Law the
transfer between different parties of cash is estekly permitted to parties authorized to conduct
banking, fiduciary or payment services, when thtue/aof the transaction (or actually linked
transactions) is more than EUR 15,000. Therefoededg in precious metals and precious stones
are not allowed to accept cash above EUR 15,000.

832. However, the further guidance (e.g. FIA Instructian 2009-09 for “non-financial parties”)
should be tailored better to sector-specific ndgdlarifying how CDD requirements shall be
applied by dealers in precious metals and pregtarses in their day to day business.

833. It also has to be noted that the FIA Instructiorcsiies the obligation in Art. 95 (4)
AML/CFT Law regarding the performance of CDD ontomser relationships established prior to
the entry of the new AML/CFT Law. According to tREA Instruction these requirements must be
fulfilled at the earliest available opportunity,tbo any event within 12 months at the latest from
the entry into force of AML/CFT Law. In additiondldata, information and documents acquired
from the customer have to be updated at least eéxZmgonths.
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Lawyers, notaries and other independent legal msifnals and accountants

834. Pursuant to Art. 17 (1) (c) “Professionals” areigddi parties and therefore subject to CDD
requirements. Pursuant to Art. 20 AML/CFT Law “Resdionals” are defined as follows:

a) those enrolled in the Register of Accountants (imglch university degree or holding a high
school certificate) of the Republic of San Marino;

b) those enrolled in the Register of External Audi@nsl Auditing companies and of the Register
of Actuaries of the Republic of San Marino;

c) those enrolled in the Register of Lawyers and Negaof the Republic of San Marino, when
they carry out, on behalf of or for their clienhyafinancial or real estate transaction, or when
they assist in the planning or carrying out of s&ations for their client concerning the:

1. transfer at any title of rights in rem in retatito real estate or companies;

2. managing of client money, securities or otheets

3. opening or management of bank, savings andiseswaccounts;

4. creation, operation or management of compaltigsts or similar arrangements, with or
without legal personality;

5. organisation of contributions necessary for ¢heation, operation or management of
companies;

transfer at any title of shares in a company

835. This provision could be interpreted to imply thae tCDD requirements are applicable to
accountants, external auditors and auditing conggaonly when they provide accounting or
auditing services, but not when they assist aoowst in the planning or execution of the above
mentioned transactions as required by the FATF Rewendatior(®

836. According to the authorities the common understagnoif Art. 20 AML/CFT Law is that all
professional activities provided by accountantsiemsal auditors and auditing companies
(including those explicitly mentioned with respéotlawyers and notaries) are subject to CDD
requirements and that the AML/CFT Law thereforeggbeyond the FATF requirements. From
the evaluators perspective, this interpretatiosupported by the fact that FIA Instruction no.
2009-06 regarding CDD, record keeping and STR fofgssional practitionersn its article 5
clearly sets out that the professional servicegestilto the requirements of the AML/CFT
Law are listed in Annex A of the Instruction. Thist is only an example and is not intended
to be exhaustivelhe list includes largely all activities mentionedhe above mentioned Art. 20
(c) AML/CFT Law (which applies to lawyers and nia¢s) and also further services.

837. The FIA Instruction No. 2009-06 obliges Professidfractitioners to apply CDD requirements
to customer relationships established prior tcethtey of the AML/CFT Law at the earliest available
opportunity, but in any event within 12 monthsta tatest from the entry into force of AML/CFT
Law. In addition the data, information and docurseatquired from the customer has to be
updated at least every 12 months.

Trust and company service providers

838. Trust and company services, such as the holdingtlefto the assets of third parties are
provided by fiduciary companies, which are mentibmethe financial institutions section.

839. Relevant services are also provided by professimastiees. These are natural or non-natural
persons authorized to the professional exercighendffice of trustee according to the Delegated
Decree no. 49 of 16 March 2010 (hereafter: “protesd trustees”). According to 19 (1) (a)
AML/CFT Law these persons are subject to the okitiga under the AML/CFT Law. The

8 Art. 20 AML/CFT Law appears to be modelled on &11) (3) (a) of the § EU AML/CFT Directive.
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holding of the trustee office in a plurality of $ts is regarded as a “professional exercise”, while
the holding of a single trustee office is considess “non-professional exercisé” At the end of
2010 there were 5 professional trustees, 1 forpigfiessional trustee and 12 non-professional
trustees.

840. Only the professional exercis# trustee office is subject to all the obligagsoander the
AML/CFT Law (Art. 2 (1) Delegated Decree No. 49/P)1Non-professional trusteése. trustee
of a one single trust) are however required t@lagy document relating to the trust of which they
hold the office and to report suspicious transastionder Art. 36 AML/CFT Law (Art. 4 (2) and (3)
Delegated Decree No. 49/201%).

841. According to the authorities the distinction betwegeofessional and non-professional trustees
(i.e. trustee of one single trustall allow for the handling of individual famiBssets without being
subject to the full range of AML requirements tmutecord keeping and STR requirements.

842. According to the Glossary of the FATF Methodologg term Trust and Company Service
Providers refers to all persons or businesses #nat not covered elsewhere under these
Recommendations, and which as a busjneswide any of the services listed in criterigh11(d).
However, a further specification of the term “dsuginess” is not provided.

843. Evaluators consider the fact that non-professitmigtees are only allowed to administer one
single trust to be a strong indication that thiivag is not provided as a business. In addition
Sammarinese authorities state that 11 out of titeu$®s administered by non-professional trustees a
the end of 2010 are established within a familytexin(e.g. inheritance planning, execution of wills
protection of incapable persons, etc). This fanibytext contrasts a customer relationship as a
typical element for a business and therefore pesvahother important indication for a non-business
character. Furthermore, the level of remuneratmeived by non-professional trustees also appears
to indicate that the services are not provided lgsiness and therefore not subject to the extnsiv
requirements under Recommendation 12.

844. However, it should be clearly stipulated in the law regulation that the office of non-
professional trustee may not be carried out asinéss .

845. The Trust Act also allows for non-resident trustieesthey are required co-operate with a so
called “resident agent (a professional registerethe Roll of Lawyers and Notaries Public or
Certified Accountants of the Republic of San Majinwho is entrusted by law with the
responsibility for carrying out various responstldk relating to the trusts (in particular
notification requirements). Both are subject to AML/CFT Law, the non-resident trustee based
on Art. 19 (1) AML/CFT LaW" and the resident agent due to this capacity asvger, notary or
accountant, who are covered by Art. 20 AML/CFT Law.

846. Accordingly they have to - inter alia - identifyetbbeneficial owner of the trust and adopt
adequate and risk-based measures to verify hisdestity (Art. 22 (1) (b) AML/CFT Law.
Pursuant to Art. 1 (1) (r) (I) (2) and (3) AML/CHIaw the beneficial owner of a trust is natural
person(s):

® The office of non-professional trustee may onlyhledd in one single trust subject to San Marino lawa natural or legal
person according to Art. 18 (1) Trust Act.

8 |n addition, like professional trustees they hawecomply with the obligations of the Trust Act Lajg.g. Art 26
(Accounting and inventory), 27 (Communications) &&1(Book of events) and are subject to the resgedanctions
under Articles 60 (Violation of accountability réggments) and 61 (False accounting records relagirige trust).

81 According to the authorities also non-residenstiee qualify as a party carrying out the professioffice of the trustee
in conformity with the trust legislation as defingd19 (1) (a) AML/CFT Law and are therefore subjartthe same
domestic AML requirements as resident trustees.
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- who is beneficiary of more than 25% of the trustése of a determined beneficiary

- inwhose principal interest the trust is establisbheacts whenever the beneficiares/e not
been determined

- who is able to control more than 25% of the trust.

847. The FIA has issued on 8 July 2010 the Instructi6h0206 regulating the procedures to
identify the beneficial owners of trusts. The lostion specifies in great detail how the
abovementioned definition of beneficial owner habé¢ applied for different types of trust. From
the Instruction it can be concluded that San Matmat legislation provides for the possibility
that a subject is given the power to choose thefimary at his own discretion - even without any
category - to whom allocate the fund in trust amavhich extent. According to the Instruction the
person who is able to control more than 25% ofptaperty has to be identified as beneficial
owner in such cases.

Applying Recommendations 6, 8,9, 10 and 11 (2) 12.

848. The requirements regarding PEPs contained in Ar{2? and (4) AML/CFT Law apply to
DNFBPs the same way as to financial institutioms] ¢he same strengths and weaknesses are
present (see write-up to R.6).

8409. DNFBPs are also required to comply with Art. 27 (&) and (3) AML/CFT Law which set
forth detailed provisions in case of non face-toefausiness relationship (see write-up to R.8)

850. DNFBPs are as well required to comply with Art. RBIL/CFT Law and Instruction 2009-
04 (see write-up to R.9).

851. Record-keeping requirements apply to DNFBP-s egaaitl identically with those applicable
to financial institutions. As already set forthtlre analysis under Recommendation 10, Article 34 of
the AML/CFT Law establishes that obliged partieslistegister the data and information obtained
for meeting CDD requirements, as well as the supmprevidence and records of business
relationships and occasional transactions (origoi@uments or copies) admissible in court
proceedings, which all are to be is maintained doperiod of at least five years following
completion of the transaction, provision of thevia, or termination of the business relationship.

852. Article 21, Paragraph 4 of the AML/CFT Law alsoadsishes that “those enrolled in the
Register of Accountantéholding a university degree or a high school dardte) shall not be
required to fulfill customer due diligence and netkeeping requirements in relation to the
execution of the mere activity of drafting or fidjnncome tax returns”. Bearing in mind that
drafting or filing income tax returns is not a firdal transaction and does not constitute a
designated activity as defined under Criterion 1this provision does not appear to fail meeting
the requirements of relevant FATF Recommendations.

853. The FIA Instruction no. 2009-89is specifically addressed to the “non-financiattipa” as
defined under Article 19, Paragraph 1 of the AMLICQEaw and further details the rules for these
obliged parties relative to customer due diligeneegrdkeeping, and suspicious transaction regprtin
requirements, generally in line with those spediffer financial institutions. Particularly, under
Article 21 of the instruction, non-financial pagiare obliged to “record the data and informatietn s
out below in a specific AML Register in paper fornrhich may consist of loose-leaf sheets, provided
that they are duly numbered and initialled on gzepe by the Non-financial Party or a collaborator

82 Instruction on “Obligations of customer due dilige, data registration and suspicious transacéparting to be fulfilled
by “non-financial parties” referred to in Articl® bf the AML/CFT Law”.
179



Report on fourth assessment visit of San Marino — 29 September 2011

or an employee authorised in writing, with the Btstet showing the number of pages that make up
the register and bearing the signature of the sdidpersons”. The AML Register may be also run in
electronic form, in which case obliged parties Ishale to “ensure the continuity and updating of
records, the inability to amend or delete the mxavithout keeping a trace of the actions taked, an
the possibility to reconstruct the historical data the chronological order of the records”.

854, The FIA Instruction no. 2009-06 is addressed td'fihefessionals” as defined under Article 20,
Paragraph 1 of the AML/CFT Law and, in a way vamilgr to that of the FIA Instruction no. 2009-
09, further details the rules for these obligedigsrelative to customer due diligence, recordikegp
and suspicious transaction reporting requirements.

855. Record-keeping requirements of non-professional diees. Non-professional trusteeare
required to keep any document relating to the fiarsb years from the termination of the office of
non-professional trustee. Upon request of the B, documentation shall be immediately made
available to the Agency. (Art. 4 (2) Decree no.2090). According to Art. 4 (4) of Decree no.
49/2010 any non-professional trustee that doescapiply with these obligations is subject to
sanctions under the AML/CFT Law. However, thereadgssanction for the violation of Art. 4 (2)
Decree no. 49/2010 stipulated in the AML/CFT Lawt. 82 AML/CFT Law only refers to record
keeping obligation envisaged under Art. 34 AML/QEaw. However, there are sanctions set forth in
Art. 60 and 61 of Law no. 42/2010 (Trust Act) foetviolation of accountability requirements and
false accounting records, which are also applidabten-professional trustees.

856. As already expounded in the analysis under Recomiatien 11, the AML/CFT Law does not
contain a direct reference to the obligation to ggcial attention to complex and unusually large
transactions, as well as to unusual patterns ofaetions, which have no apparent or visible
economic or lawful purpose. On the other hand RiAelnstruction no. 2008-03 providing for the
obligation of certain subjects of the law to payedpl attention to the so-called “critical”
transactions does not extend to DNFBP-s.

857. The FIA Instructions No 2009-06 and 2009-09, whilgail the rules for DNFBP-s, i.e. for
non-financial parties and professionals as defunader Articles 19 and 20 of the AML/CFT Law,
relative to customer due diligence, recordkeemiingl, suspicious transaction reporting requirements,
provide some non-limiting examples of indicatorsanbmaly to be taken into account by DNFBP-s
for the identification of suspicious transactionhereas some of those indicators might be
considered as referring to unusual or unusualljiezhout transactions (with formulations such as
“use of accounts or other continuous relationshipshe customers that are unusual or not justified
on the basis of the customers’ normal activity threo circumstances”), these indicators and their
practical application do not amount to a clearlyicalated and without failure implemented
requirement on paying special attention to thestations defined under Criterion 11.1.

Effectiveness and efficiency

858. Overall, the representatives of the DNFBPs met destnated a good knowledge and
awareness of the preventive measures under thé\NBACFT framework.

859. Professionals including accountants, auditors, lawyers and nega seem to be most
advanced in implementing the preventive measureprdentatives met have developed policies
and procedures for CDD compliance. In particulacoaatants and auditors appear to have
integrated those procedures well in their ordinaoyk routine. Notaries benefit from the fact that
certain aspects of CDD are a core element of tireik.
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860. Implementation appears to be further strengthenedhé proactive role by the various
professional associations and their close dialogith FIA. Trainings with regard to the
implementation of CDD have been organized by tlse@ations and FIA, some of them with the
participation of foreign experts.

861. FIA has carried out some inspections with regartieoeficial ownership information held
by notaries and lawyers, who are important in sixecording to authorities no infringements
have been detected. However a more comprehensalgsenof the quality of CDD measures
applied by professionals is lacking.

862. Other DNFBPsincluding inter alia real estate brokers and &lsaln precious metals and
stones appear to represent the most critical sestaegards efficient implementation. This has
also been confirmed by FIA, who has ascertaineeéraéwnon-compliances in this sector. Apart
from the more general FIA Instruction No. 2009-@8re sector specific guidelines have been
developed in collaboration with the auctioneerspresentatives of other sectors indicated their
need for similar guidance.

863. Doubts remain whether beneficial ownership idecdiiibn and verification is properly
carried out by all non-financial parties in the e&ad complex ownership and control structures
and whether the clarification of the source of fur{d necessary) or PEP checks are properly
applied. Access to and use by real estate broketsdealers in precious metals and stones of
relevant databases or other reliable sources appebe limited.

864. Almost all DNFBP representatives interviewed infedmbout seminars and trainings held
with respect to the application of the CDD requiesnts, which were widely judged as supportive
and adequate. Most of them were organized by FlIAséctors appear to be in close dialogue
with FIA on questions arising from the applicatioh the AML/CFT obligations. However,
outreach to some sectors (e.g. real estate matiappears to be impaired to a certain extent.

865. Not all DNFBP representatives met appeared to the dware of the prohibition to accept
cash payments above EUR 157000 stipulated in Art13 AML/CFT Law. This is a concern to
evaluators, as this prohibition is an importantredat of the preventive system in San Marino.

866. In the gambling sector adequate measures appearitoplemented. The authorities assured
that customers are identified and verified immesdijaton entry into the gambling house as
required by the FIA Instruction 2009-09 and thaeqehte monitoring systems are in place.
Compliance with the requirements regarding PERsapsired by the lack of access to appropriate
databases. The fact that there are no regularateritr possible internet casino activities with a
nexus or connection to San Marino that would falder the scope of internet casinos is
considered under R. 24.

867. Meetings with the representatives of DNFBP-s alewealed a varying level of
understanding and comprehension of the recordkgepaguirements under the law and
implementing regulations, with a rather “advancpdsition of auditors, accountants, and lawyers
and notaries unlike the one of real estate agentsjon houses, dealers in precious metals and
stones etc. Some of them were not even aware ofabd to run a specific AML Registers, and
there were complaints that overall the AML/CFT-tethrequirements appear to hinder economic
growth.

868. Representatives of DNFBP-s met during the on-sigit \appeared to have a certain
understanding of the “critical” transactions aneé thdicators of anomaly used to identify such
transactions. However, in the absence of a clegirement to pay special attention to complex and
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unusually large transactions, as well as to unysaiérns of transactions, which have no apparent
or visible economic or lawful purpose, the effeetiess of implementation cannot be a subject of
consideration.

869. While the measures applied so far, including theeliping of guidance and awareness
raising through seminars and trainings point inrtgbt direction, continued efforts are required to
ensure that DNFBPs are adequately complying with AML/CFT requirements. Overall, the
AML/CFT regime for DNFBP-s seems to be in the eatgiges of implementation with the
conseguent outcomes in terms of efficiency.

41.2 Recommendations and comments

870. The recommendations made under R. 5, 6, 8-11 riegpfihancial institutions should be
applied as well to DNFBPs.

871. Authorities should take measures to ensure thatrélg@irements on identification and
verification of beneficial ownership and the cladtion of the source of funds (if necessary) are
appropriately applied by all DNFBPs.

872. Authorities should continue their efforts to updptefessionals and non-financial parties on
sector specific AML/CFT risks.

873. Authorities should ensure effective outreach taedl estate brokers and dealers in precious
metals and stones..

874. Authorities should clarify in law or regulation tithe office of non-professional trustee may
not be held as a business..

875. Authorities should increase awareness for the pitdin to accept cash payments above
EUR 15°000.

876. Authorities should review the Instructions in plaeed include more sector specific
guidance regarding the application of CDD requinet®eThe Instructions should further clarify
how these requirements shall be applied in thetdaay business of the different DNFBPs.

877. The adequate application of PEP checks by all DNFBRould be strengthened and
reviewed.

878. Provide for sufficient frequency and coverage ofsidm inspections to satisfactorily
ascertain compliance and implementation of relev@airements by DNFBP-s.

879. Provide for the obligation of DNFBP-s to pay speetiention to complex and unusually

large transactions, as well as to unusual pat@rtransactions, which have no apparent or visible
economic or lawful purpose.

4.1.3 Compliance with Recommendation 12

Rating Summary of factors relevant to s.4.1
underlying overall rating
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R.12

PC

Recommendation 5

* The deficiencies identified in the framework of Reunendation
5 are applicable to DNFBPs

e Concerns whether the requirements on identificatiand
verification of beneficial ownership and the cladftion of the
source of funds (if necessary) are appropriatelplieg by all
DNFBPs.

« No effective outreach to real estate brokers andledg in
precious metals and stones.

e Awareness for the prohibition to accept cash paymebove
EUR 15 000 not evenly established.

Recommendation 6

e The concerns expressed under R. 6 regarding fiaklnci
institutions apply equally to DNFBPs (i.e. PEP dgion is not
fully in line with the FATF standard).

* Concerns remain in respect of the adequate andctigfe
implementation of the PEP related requirements, w&hdther
PEP-checks are adequately carried out by all nuamial partieg

Recommendation 8

» The concerns expressed under R. 8 regarding fiaknci
institutions apply equally to DNFBPs (i.e. it istnspecified
which supplementary measures are considered taldguate tg
verify the identity of a customer who is not phydlig present).

Recommendation 9

e The concerns expressed under R. 9 regarding fiaklnci
institutions apply equally to DNFBPs (i.e. no reguient for
financial institutions to take adequate steps tsfyathemselveg
that copies of identification data or other relavdocumentatior
will be made available from the third party upoguest without
delay).

Recommendation 10

* Concerns remain in respect of the adequate andctigfe
implementation of the record keeping requiremegt®NFBPS,
in particular real estate agents, auction houssets in preciou
metals and stones.

UJ

Recommendation 11

* Lack of requirement to pay special attention to pEx and
unusually large transactions, as well as to unupadterns of
transactions, which have no apparent or visibleneguc or
lawful purpose.
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e Concerns remain in respect of the adequate andctiete
implementation of the requirements by DNFBPs.

4.2 Suspicious transaction reporting (R. 16)
(Applying R.13 to 15 and 21)

42.1 Description and analysis

Summary of 2008 MER factors underlying the ratind developments

880. As described in the 3rd round evaluation report Banno had received a Non Compliant
rating for Recommendation 16. Though DNFBPs wereed by the scope of the AML
legislation, the evaluators had deplored the lacknplementing regulatory provisions for the
reporting requirements, the lack of requirementsedtablish internal procedures, policies and
controls and to pay special attention to businekdions and transactions with persons from or in
countries which do not or insufficiently apply tR&TF Recommendations.

881. The AML/CFT Law has introduced a number of changésed at implementing the
requirements under R. 13 (see article 36), R.1d &stcle 39 and 52), R.15 (see articles 41-45),
and R.21 (see articles 25 and 27, as complememteddebCongress of State decision no. 9 of
January 26, 2009 on Countries, jurisdictions amdt¢eies that are considered equivalent to the
San Marino AML/CFT framework). In addition, the lmhing Instructions are relevant in this
context: FIA Instruction no. 2009-06 dated 27 Ma§02 (Requirements of customer due
diligence, record keeping and suspicious transaagéporting for the professional practitioners
referred to in Art. 20 AML/CFT Law); FIA Instructiono. 2009-09 dated 1 September 2009
(Obligations of customer due diligence, data registn and suspicious transaction reporting to be
fulfilled by “non-financial parties” referred to iArt. 19 AML/CFT Law).

Recommendation 16 (rated NC in th& 3ound report)
882. There are two categories of DNFBP-s under Sammeeilaav:

a) the “non-financial parties” as defined under A#idl9, Paragraph 1 of the Law No 92 (2008), which
includes trust service providers; advisors on itneat, administrative, tax, financial and commercia
matters; credit mediation service providers; redgiite agents; gambling houses and casino (including
those operated through the Internet); entitiesliregbin the custody and transport of cash, seearir
values; management of auction houses or art galletiade in antiques; purchase of unrefined gold;
manufacturing, mediation and trade (including ek@ord import) in precious metals or stones; and
selling and rental of registered movable good; and

b) the “professionals” as defined under Article 2&dgraph 1 of the Law No 92 (2008), which includes
those enrolled in the Register of Accountants (hglch university degree or holding a high school
certificate); those enrolled in the Register of demtll Auditors and Auditing Companies and of the
Register of Actuaries; and those enrolled in thgifer of Lawyers and Notaries. Obviously, the &ov
categories fully encompass the definition of DNRBIer the FATF Recommendations.

883. The law does not establish specific thresholdymed of activity, in case of which the “non-
financial parties” as defined under the law (in@hggl for example, dealers in precious metals or
stones, trust service providers etc) would be damed as obliged parties and, therefore, subject
to requirements of the law. This means that, foangxe, recordkeeping or STR reporting
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requirements apply to dealers in precious metaanes irrespective of the amount involved; or
to trusts irrespective of the type of services juted.

884. Nevertheless, the FIA Instructions No. 2009-09 deitees the cases when “non-financial
parties” are obliged to fulfil CDD, those basicaliging the cases defined under Criterion 5.2
(except for the case of “carrying out transactitimst are wire transfers in the circumstances
covered by the Interpretative Note to SR. VII”)

Applying Recommendations 13-15

Requirement to Make STR-s on ML/FT to FIU (c. 1@dplying c. 13.1 & ¢.13.2 and SR. IV to
DNFBPs)

885. The Law No. 92 (2008) establishes for DNFBP-s répgirequirements equal and identical
with those applicable to financial institutions. Adready set forth in the analysis under
Recommendation 13, Article 36, Paragraph 1 of the lestablishes that obliged parties should
report without delay to the FIA: a) any transacti@ven if not carried out — which, because of its
nature, characteristics, size or in relation togbenomic capacity and activity carried out by the
customer to which it is referred, or for any otheaown circumstance, arouses suspicion that the
economic resources, money or assets involved th tsansaction may derive from offences of
money laundering or terrorist financing or may Bedito commit such offences; b) anyone or any
fact that, for any circumstance known on the basithe activity carried out, may be related to
money laundering or terrorist financing; c) thedarthat obliged parties know, suspect or have
grounds to suspect to be related to terrorism oy beaused for purposes of terrorism, terrorist
acts, terrorist organisations and by those finant@nrorism or by an individual terrorist.

886. Two FIA Instructions — No 2009-06 and 2009-09 -ad¢he rules for DNFBP-s, i.e. for non-
financial parties and professionals as defined uAdeles 19 and 20 of the AML/CFT Law, relative
to, inter alia, suspicious transaction reporting requirementssd hestructions define for DNFBP-s
standard reporting forms, as well as, by way otlimaiting examples, certain indicators of anomaly
to be taken into account for the identificationsopicious transactions. The FIA Instruction no.
2010-04, which expounds in detail the reportinggation in relation to suspicions of terrorism
financing by means of defining indicators of anogynlhked to certain types of customers,
transactions, and behaviors, is equally applicable DNFBP-s as well. Nevertheless,
representatives of the FIA advised that DNFBPs theereporting form defined by the FIA
Instruction no. 2009-07, which is applicable toadliged entities.

887. Legal (or professional) privilege of auditors, amtants, and lawyers and notaries is
defined under Article 38 of the AML/CFT Law estahiing that these professionals “may invoke
professional secrecy, against the Judicial Authptiie Financial Intelligence Agency and the
Police Authority, with respect to the informatidmey acquire while defending and representing
their client during judicial or administrative pesxdings or in relation to such proceedings,
including advice on the possibility that proceedingre commenced or avoided, where the
information is received or obtained before, dumngifter such proceeding”.

83 As advised by the authorities, with referencertists, Article 4 of Delegated Decree no. 49 of 1&dh 2010 establishes
that anyone exercising the office of professiomastee other than the financial parties referreéhtérticle 18 of the
AML/CFT Law shall be an obliged party under Artidl® of Law no. 92/2008, and this applies to all\atiis carried out
in relation to the trust. Article 6 of Decree Law.r134 of 26 July 2010 (ratifying Decree Law no61# 15 July 2010)
has confirmed this qualification by including predenal trustees other than financial parties antbegnon-financial
parties referred to in Article 19 of the AML/CFT Law
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No Reporting Threshold for STR-s (c. 16.1; applgn§3.3 to DNFBPS)

888. The legislation does not establish a (lower) thoésiior reporting suspicious transactions.
Article 36, Paragraph 1 of the AML/CFT Law is aldear on the requirement that all transactions
— even if not carried out — should be reportedpifsidered suspicious.

Making of ML/FT STR-s Regardless of Possible Irerabnt of Tax Matters (c. 16.1; applying c. 13.4
to DNFBPs)

889. The definition of the reporting obligation undertidle 36, Paragraph 1 of the AML/CFT
Law refers to assets, which come “from offencesnohey laundering or terrorist financing or
may be used to commit such offences”; whereas efiaition of money laundering under Article
1, Paragraph 2, Letter [a] refers to property canfalirectly or indirectly from criminal activity
or from an act of participation in said activityience involvement of tax matters is not specified
as an exclusion from the reporting requirement.

Reporting through Self-Regulatory Organisationd6c2)

890. This criterion is not applicable since Article 36 the AML/CFT Law requires that all
obliged parties — both financial institutions andEBP-s — send STR-s directly to the FIA.

Legal Protection and No Tipping Off (c. 16.3; appty c. 14.1 to DNFBPs) Prohibition against
Tipping-Off (c. 16.3; applying c. 14.2 to DNFBPS)

891. The same provisions apply in respect of DNFBPs. cdeaments made in previous section
in this respect. As mentioned previously, changebé legal provisions were introduced with the
adoption of the AML/CFT law (in particular articl&®, 40 and 53) as amended subsequently. It
has also to be pointed out that after the on-$#ig, $an Marino introduced further amendments to
those provisions, through Decree Law no. 181 dafeNovember 2010, which entered into force
the same day.

Establish and Maintain Internal Controls to PreveviL/FT (c. 16.3; applying c. 15.1, 15.1.1 &
15.1.2 to DNFBPS)

892. Article 44, Paragraph 1 of the AML/CFT Law, whicktablishes that obliged parties should
have policies and procedures in compliance with bguirements of the law and with the
instructions of the FIA, is equally and identicalipplicable to DNFBP-s. In that relation, the
deficiency in terms of the limitation set by thedsarticle on the minimum required scope and
coverage of relevant policies and procedures ig atfibutable to them. Hence, there are no
explicit requirements that the procedures, policeesl controls of DNFBP-s should cover, inter
alia, CDD, record retention, the detection of uralsund suspicious transactions and the reporting
obligation, as set forth under Criterion 15.1.

893. Moreover, unlike financial institutions, which arequired to develop internal compliance
management arrangements by means of appointing napliemce officer, DNFBP-s, and
particularly non-financial parties as defined undbe law, are not required to have such
arrangements if having staff of three persons g8. |Aarticle 43 of the AML/CFT Law defines that
“audit firms and other non-financial parties orgad as incorporated businesses shall appoint a
compliance officer. This obligation may be derogdt®m in case of companies whose number of
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employees does not exceed three. In case of appeimt the provisions referred to in Article 42
shall apply®*.

894. Hence, in relation to the above-mentioned derogaftiom the obligation to have internal
compliance management arrangements, the AML/CFT hppears to interpret the risk-based
approach as provided in the introductory part ofdRemendation 18 solely within the context
of the number of employees. However, the size eflthsiness of an entity should not take into
account the number of employees only and leaves alter key determinants such as the balance
sheet size, quantity and volume of transactioneggaand diversity of products offered to
customers etc. Moreover, in such a derogation basethe number of employees the Law,
appears to ignore all other important factors iedato the risk of money laundering and terrorist
financing.

895. The Law is also silent about whether sole practéis in non-financial activities need not at
least to act themselves as the reporting officerréhtly, sole practitioners appear to be legally
exempted from the obligation of having a designatdpliance function with specific duties and
responsibilities as defined under the Law. As aglViky the authorities, it is assumed that, with
respect of every professional (sole practitionedar Article 20 of the AML/CFT Law, it is under
his/her own responsibility to comply with AML/CFTalv. However, such assumption does not
amount to a legally defined obligation as set fa@liove. Moreover, the Law is silent about any
requirements regarding internal compliance managear@angements of professionals organized
as incorporated business — other than audit firthetis accounting and law firms.

Independent Audit of Internal Controls to Prevent/MI (c. 16.3; applying c. 15.2 to DNFBPS)

896. Article 41 of the AML/CFT Law defines that “obligegarties... and those persons that
perform management, administration and control tions of obliged parties...shall, according to
their respective tasks and responsibilities: ... bjnake arrangements for and verify the
fulfillment of said obligations on the part of erapées and collaborators”.

897. In the case of financial institutions, this obligat is realized by means of various sector-
specific regulations, which transform the said Bimn into a requirement to have an adequately
resourced and independent audit function to tesipdance with the internal procedures, policies,
and controls aimed at preventing ML/TF. Howeveg #ssessment team was not provided any
regulations stipulating identical provisions for BBP-s. Hence, the legislation in force does not
specifically require that DNFBP-s have an auditchion, as required under Criterion 15.2.

898. In this regard, the authorities refer to Article &3he Law no. 47 of 23 February 2006 (the
Company Law), which provides for the sole auditortlee board of auditors of a company to
“supervise, to ensure compliance with the law, dhiicles of association and the principles of
correct administration by the bodies of the compalmythe authorities’ interpretation, this means
that every company is obligated to have an inteanalit function. However, Article 58 of the
same law defines that nomination of the sole auditoa company is obligatory when, for
example, the company capital exceeds EUR 77.00@hwheans that a large number of DNFBPs
with their capital below that amount will not beligated to assign such position within the
company.

899. Moreover, the definition of the duties of auditargler Article 63 of the Company Law does
not amount to a requirement that the audit funcisomdequately resourced and has independence

84 As amended by Article 16 of Decree-Law no. 182&fNovember 2010 (ratifying Decree Law no. 181 biNlbvember
2010)
8 Which reads as follows: “The type and extent oamges to be taken for each of the requirementsusételow should be
appropriate having regard to the risk of money twuimg and terrorist financing and the size oflibsiness”.
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to test compliance (including sample testing) wittlicies, procedures and controls to prevent
ML/TF. By way of comparison, should Article 63 dfet company Law amount to a sufficient
requirement ensuring compliance with the requirgmehnCriterion 15.2, there would be no need
to define numerous detailed provisions in respecsector-specific regulations of the CBSM for
different types of financial institutions,

Ongoing Employee Training on AML/CFT Matters (c.31@pplying c. 15.3 to DNFBPS)

900. Article 44, Paragraph 3 of the AML/CFT Law, whicktablishes that obliged parties should
promote ongoing employee training, is equally atentically applicable to DNFBP-s. In that
relation, the deficiency in terms of the lack ofided focus of such training is also attributalde t
them.

Employee Screening Procedures (c. 16.3; applyirid el to DNFBPS)

901. The requirements in place do not oblige DNFBP-pubin place screening procedures to
ensure high standards when hiring employees.

Additional Element—Independence of Compliance &ffic. 16.3; applying c. 15.5 to DNFBPS)

902. Article 43 of the AML/CFT Law establishes that, gase of appointment of a compliance
officer at an auditing firm or non-financial parthe provisions referred to in Article 42 shall
apply. As expounded under the analysis of Critelibrb, the latter provides for the independence
of compliance officers of obliged parties.

Applying Recommendation 21

Special Attention to Persons from Countries Nofi@ahtly Applying FATF Recommendations (c.
16.3; applying c. 21.1 & 21.1.1 to DNFBPS)

903. The FIA Instructions No 2009-06, which details thkes for professionals as defined under
Articles 20 of the AML/CFT Law relative to custormdue diligence, recordkeeping, and suspicious
transaction reporting requirements, also contanewigions requiring that the respective obliged
parties “pay particular attention to the continuousccasional professional services conducted with
persons (including legal persons and other findnoitutions) resident or located in countries,
jurisdictions or territories subject to strict mimming by the FATF or the MONEYVAL Committee.
With regard to the above, please refer to the piaws of Instruction 2009-01 as amended”.
However, the said FIA Instruction no. 2009-01 hasrbrepealed by the FIA Instruction no. 2009-08
without making respective changes in the FIA Irttams No 2009-06; therefore, the mentioned
reference is void.

904. Then, the FIA Instruction no. 2009-09, which praddsimilar rules for the other category of
DNFBP-s (i.e. non-financial parties), does not aomthe above-mentioned provision on paying
special attention to relations with persons unttét snonitoring. This leads the assessment team to
the conclusion that the legislation in force doesprovide for the requirement, as specified under
Criterion 21.1, in respect of DNFBP-s.

905. Then, the FIA Instruction No 2009-09, which prowd@milar rules for the other category of
DNFBP-s (i.e. non-financial parties), does not aomthe above-mentioned provision on paying
special attention to relations with persons unttét snonitoring. This leads the assessment team to
the conclusion that the legislation in force doesprovide for the requirement, as specified under
Criterion 21.1, in respect of DNFBP-s.
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906. As a way to advice DNFBP-s of concerns about wesdew in the AML/CFT systems of
other countries, the FIA refers to having arrantied every public statement issued by the FATF
or an FSRB is promptly posted on its website, urdgpecific section.

Examinations of Transactions with no Apparent Eenicoor Visible Lawful Purpose from Countries
Not Sufficiently Applying FATF Recommendationd6c3; applying c. 21.2 to DNFBPS)

907. For the reasons expounded under the analysis fiberion 21.2, the assessment team
believes that the applicable legislation does ratvide for examining the background and
purpose of transactions with persons from or iméees, which do not or insufficiently apply the
FATF recommendations, if such transactions haveapparent economic or visible lawful
purpose.

Ability to Apply Counter Measures with Regard tou@mies Not Sufficiently Applying FATF Ability
to Apply Counter Measures with Regard to Countridet Sufficiently Applying FATF
Recommendations (c. 16.3; applying c. 21.3 to DN&BP

908. The FIA Instruction no. 2009-08 providing for sonm®untermeasures applicable to
countries, jurisdictions or territories subjectdivict monitoring does not extend on DNFBP-s.
Hence, the legislation does not provide for anynteumeasures to be applied through DNFBP-s
with regard to countries, which continue not to lgppr insufficiently apply the FATF
Recommendations.

Additional Elements — Reporting Requirement ExtdrideAuditors (c. 16.5)

9009. Pursuant to Article 20 of the AML/CFT Law, audit@se defined as obliged parties subject
to the requirements of the law.

Additional Elements — Reporting of All Criminal &¢t. 16.6)

910. The reporting requirement is the same for all aaligntities and, as defined under Article
36, Paragraph 1 of the AML/CFT Law refers to assetich come “from offences of money
laundering or terrorist financing or may be useddmmit such offences”; whereas the definition
of money laundering under Article 1, Paragrapheitdr [a] refers to property coming “directly or
indirectly from criminal activity or from an act ghrticipation in said activity”.

Effectiveness and efficiency

Applying Recommendation 13

911. Since the last evaluation, reporting performancBNFBP-s has somewhat improved; thus,
the number of STR-s has increased from nil in 2@0% in 2008, 21 in 2009 and 12 within the
first eight months of 2010, all of them filed byditors/ accountants and lawyers/ notaries. Hence,
majority of DNFBP-s as defined under the law ar## ilent” as far as identification and
submission of STR-s is concerned. No STR-s ontisrmofinancing-related suspicious have been
filed so far.

912. The information provided to the assessors did nabke to conclude on the concentration of
the reporting performance even among DNFBP-s; ih&d understand whether the majority of
STR-s come from a few non-financial parties andfgesionals, with the others being quite
inactive in terms of STR identification and subrioas

913. Concerns about the “defensive” reporting patterml @he low quality of STR-s, as
articulated under relevant parts of the analysésracommendations for Recommendation 13 and
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Special Recommendation IV with respect to “nonrgildNFBPs comprising a minority among
all designated non-financial businesses and pesctice also relevant.

Applying Recommendation 14

914. The Recommendation is fully observed.

Applying Recommendation 15

915. DNFBP-s met during the on-site visit had littleaifly, knowledge and understanding of the
requirements to have internal procedures, poli@ad, controls aimed at preventing ML/TF. The
absolute majority of them referred to the smalésiof their business and, therefore, the absence
of the need to have such arrangements in place.

Applying Recommendation 21

916. Meetings with the representatives of DNFBP-s reagatome understanding that the
countries included in “black” lists and customexati such countries are not the best ones to have
business with. However, only a few of the represiiveés had an idea about how these countries

are figured out and what specific measures shaaldiken with respect to them.

422 Recommendations and comments

917. San Marino authorities should:

Applying Recommendation 13

918. Take measures for enhancing the efficiency of tappand the quality of STR-s, by means
of, inter alia, better outreach and guidance aimed at reduciefghgive” reporting patterns and at
ensuring conduction of comprehensive analyses abdission of substantiated suspicions by
DNFBP-s.

Applying Recommendation 14
919. This Recommendation is fully observed.

Applying Recommendation 15

920. Introduce additional requirements (in the law, tagan or other enforceable means) for
DNFBPs to adopt procedures, policies and contrelslefined under Criterion 15.1, since the
current language of the law seems to limit theradeer only certain types of high-risk activities
and customers.

921. Establish a requirement that DNFBPs, which areimobrporated businesses, assume the
responsibilities and perform the duties of the climmge officer.

922. Establish a requirement that all DNFBP-s should eltgy appropriate compliance
management arrangements, i.e. designate duly empdwempliance officers.

923. Establish a requirement for DNFBP-s to have an aaledy resourced and independent audit
function.

924. Establish a requirement for DNFBP-s to put in placesening procedures to ensure high
standards when hiring employees.
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Applying Recommendation 21

925. Establish a requirement for DNFBPs to pay spedi&néon to transactions with persons
from or in countries covered by Recommendation 21.

926. Establish a requirement for DNFBPs to examine tekground and purpose of transactions
with persons from or in countries covered by Recemdation 21 and to make written findings of
the analysis available to assist competent autbsiind auditors.

927. Introduce appropriate countermeasures to be apphespect of countries covered by
Recommendation 21.

928. Take measures to ensure the effective implementafioelevant requirements by DNFBP-
s, also through additional guidance on “black” &wthite” lists of countries and the practical
application thereof.

4.2.3 Compliance with Recommendation 16

Rating Summary of factors relevant to s.4.2
underlying overall rating

R.16 PC Applying Recommendation 13

« Effectiveness issues: (1) “defensive” reportingtgrais seem to
prevail in the banking sector (2) low level or reporting by
DNFBPs raises questions on the quality of reportmgl the
effective implementation of the reporting requiretne

Applying Recommendation 14
N/A

Applying Recommendation 15

e The requirement on internal procedures, policied aontrols
needs improvement

e Lack of requirement that DNFBPs which are not ipooated
businesses assume the responsibilities and petfenduties of
the compliance officer

e Lack of requirement to develop appropriate comkan
management arrangements (i.e. designate duly empdywe
compliance officers)

« Lack of requirement to have an adequately resouraed
independent audit function

e Lack of requirement to put in place screening pdoces to
ensure high standards when hiring employees

Applying Recommendation 21

» Lack of requirement to pay special attention togections with
persons from or in countries covered by Recommeénuatl

191



Report on fourth assessment visit of San Marino — 29 September 2011

e Lack of requirement to examine the background amghgse of
transactions with persons from or in countries cede by
Recommendation 21, if such transactions have nacarepp
economic or visible lawful purpose

e Lack of appropriate countermeasures in respect cointries
covered by Recommendation 21

4.3 Regulation, supervision and monitoring (R. 24-25)

43.1 Description and analysis

Recommendation 24 (rated NC in thé&'3ound report)

929. San Marino received a non-complaint rating in te@ind report due to the fact that there
was no supervision or monitoring for AML/CFT recgnments in place for DNFBPs (except for
casinos). Furthermore the implementing regulatmm&ML/CFT for DNFBPs were not effective
at the time of the"8round evaluation.

Regulation and Supervision of Casinos (c. 24.4.8.2, 24.1.2 & 24.1.3)

930. The only games allowed in San Marino are coveredhbyLaw No. 67/2000 and include
games of chance, prize contests, lotteries, Igitames of chance and ability and betting. No
gambling chips are in use and no certificates afnivigs are issued for any of those games.
Pursuant to Art. 1 (5) Law No. 67/2000 “gamblinghrains forbidden in any form it may be
exercised. “Gambling” is defined as the runningany activity that is not covered by the Law,
that amounts to gain and that allows winnings tol@ined or payment of prizes or in kind when
the result is also partly uncertain. According ttharities this refers in particular to the opeati
of casinos (including internet casinos). Casino iaternet casinos are therefore prohibited in San
Marino. San Marino authorities stated that no semtities (including internet casinos) operate in
San Marino.

931. However, as already criticised in th& Round Report, San Marino has not taken any
measures to identify whether there are any Sanndagsidents/citizens who own or operate: (1)
an internet casino; (2) a company that runs amnatecasino; or (3) a server that is located in the
Republic of San Marino and which hosts an intecasino.

932. Licensing of gambling houses, games of chah@av no. 67 of 25 July 2000 has been
modified by Law no. 173 of 2 December 2005, whistablishes that “the organisation or running
of games, prize contests, lotteries, lotto, ganfeshance and ability and betting are reserved to
the Public Administration, which may deal with thasatters directly”.

933. In application of this provision, Law no. 143 of D¥cember 2006 has established the
Public Institution for Gaming Activities (Ente dieBo dei Giochi, ESG), which is responsible for
the exclusive operation of the games referred thaw no. 67 of 25 July 2000, through the
conclusion of contracts with private-law companighgere the State is the majority shareholder.
Pursuant to Delegated Decree 10 January 2007 Nuwesk private-law companies are entrusted
with the task of running the seats and operatinecires where the games take place.

934. The fiduciary ownership of such a private law compa shares is not admitted and
anonymous companies are not allowed to subscrébeapital of the company. In case of transfer
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of the company’s shareaster vivos the transferor is required to preventively obtidia express
agreement of the Congress of State, which shatltiigar the opinion of the ESG.

935. Furthermore, the Delegated Decree 10 January 2@)7LNists certain persons who shall
neither be shareholders, nor perform functionstixgao the management, direction and control
of such a private-law company (e.g. anyone whoshiffered convictions, including non-final, for
intentional crimes committed over the last 15 ypdrsaddition, the company’s shareholders and
managers have to demonstrate good repute. Thectegspprocedures have been established by
the ESG in regulation no.1/2007. At the time of timsite visit the State was the only shareholder
of the single company (BINGO) running the games.

936. As part of its general surveillance and controlpoesibilities, the Public Institution for
Gaming Activities is in particular assigned therdiiag of authorizations, ensuring compliance of
the authorized parties with the law and the agreésngrawn up, informing the Commissioner of
Law about respective failures with a view to applyi penal sanctions, and applying
administrative sanctions.

937. AML/CFT supervision of gambling houses, games ddrade: Gambling houses (such as
bingo) and games of chance as well as personsngffgames, betting or contests with prizes in
money through the Internet and other electronictetetommunication networks have to comply
with the requirements under the AML/CFT Law (Ar@ (1) f and (g) AML/CFT Law). Therefore
they are subject to the AML/CFT regulatory and suigery regime of the FIA described earlier.
At the moment one Bingo entity is licensed in Saarikb, no other gambling houses or games of
chance exist according to the authorities.

Monitoring and Enforcement Systems for Other DNFBRS& 24.2 & 24.2.1)

938. The authorities have not performed a comprehenm@keassessment that would enable them
to determine whether the system for monitoring ensuring compliance of the other DNFBPs is
appropriate. There is currently no documentedaisddysis for each of the sectors that would help
determine the extent of required measures.

939. All other DNFBPs mentioned under Recommendation.&2yeal estate mediation services,
dealers in precious metals and stones, lawyerariastauditors/ auditing companies, accountants
as well as Trust and Company Service Providersuagect to the monitoring and enforcement by
the FIA.

940. The functions and powers of FIA are regulated in Arand 5 AML/CFT LAW and are
described in detail in the previous sections. FbS ladequate powers to perform its functions,
including powers to monitor and sanction. Howevéiere are concerns regarding the
effectiveness and efficiency of the monitoring ardorcement and the adequacy of resources
(see section on effectiveness and efficiency below)

Recommendation 25 (rated NC in th& 8ound report)

Guidance for DNFBPs other than feedback on STR-s (25.1)

941. The situation related to the provision of guidateeassist DNFBP-s in the implementation
of and compliance with their respective AML/CFT ighakions has significantly improved since
the last assessment. As compared with the “no goefareality as of that time, the available

guidance now comprises around ten topical instostiissued by the FIA as enforceable
regulations implementing various provisions of lts.
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942. The FIA also assists DNFBP-s through interactivenmmnication, answering to specific
guestions and requests of interpretations raisethdse entities. Some of the responses are also
available on the FIA website (under the secttwaquently Asked QuestignsThe website also
contains useful links to relevant international gap(such as UN and CE Conventions) and
organizations (such as FATF, MONEYVAL, the Egmomb@®, UNODC etc). It also hasNon-
Profit Sector section comprising useful information and links applicable legislation/ best
practices.

943. The FIA’s regularly published annual reports camtanitized cases and some typologies of
transactions (including attempted ones) also aiateassisting DNFBP-s in implementing their
respective AML/CFT obligations. However, DNFBPs wWbucertainly benefit from receiving
sectoral specific information and guidance, inipatar on ML/TF risks related to their specific
sectors, as well as on methods and trends, asgumiglines issues are generic and not tailored to
their specific sectors.

Adequacy of resources supervisory authorities faNBBPs (R. 30)

944. Comments made earlier in respect of the lack ofgagey of human resources of the
supervisory authority are also applicable in thistext.

Effectiveness and efficiency (R. 24-25)

945. There is a very close dialogue between FIA and robshe DNFBP sectors, in particular
Professionals and their respective associationsesfizins emerging from the practical
implementation of the AML/CFT Law are discussedaoregular basis. FIA has also organised an
impressive amount of seminars and trainings.

946. Nevertheless, all concerns related to supervisoangements and performance, are relevant
also in respect of DNFBPs.

4.3.2 Recommendations and comments

Recommendation 24

947. The staffing of the supervisory authority shouldit@eased significantly in order to enable
the FIA to adequately perform its supervisory fimts, in addition to its numerous further
function$®.

948. Authorities should carry out a comprehensive anglgbthe quality of CDD measures with
regard to an adequate number of professionals amdimancial parties.

9409. San Marino should take measures to identify whettimre are any San Marino
residents/citizens who own or operate: (1) an ngecasino; (2) a company that runs an internet
casino; or (3) a server that is located in the Répwf San Marino and which hosts an internet
casino.

950. Ensure supervisory arrangements and performanpeotade for adequate implementation
of applicable AML/CFT requirements by DNFBPs.

8 Such as receiving, analyzing and disseminating STRsying out financial investigations, issuingtimictions, taking
part in national and international bodies as wellpeomoting professional training of police offisaegarding ML/TF
prevention.
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Recommendation 25 (c.25.1 [DNFBPS]))

951. Competent authorities should develop and dissemsedttoral information and guidance, in
particular on ML/TF risks related to the specifect®rs, as well as on methods and trends.

4.3.3

Compliance with Recommendations 24 and 25 (Cri25id, DNFBPS)

Rating

Summary of factors relevant to s.4.3
underlying overall rating

R.24

PC

FIA lacks adequate resources to perform its supeiryifunctions
in addition to its numerous further functions

Very low level and limited coverage of supervisawtivities. No
comprehensive analysis of the quality of the CDasuees applie
by DNFBPs

No measures taken to identify whether there are Sary Marino
residents/citizens who own or operate: (1) an ngecasino; (2)
company that runs an internet casino; or (3) aesdhat is locatec
in the Republic of San Marino and which hosts @eriret casino.

=

R.25.1

LC

Insufficient sector specific guidelines on sectokll/TF risks,
techniques and methods
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5 LEGAL PERSONS AND ARRANGEMENTS AND NON-PROFIT
ORGANISATIONS

51 Legal persons — Access to beneficial ownership aedntrol information (R.33)

5.1.1 Description and analysis

Recommendation 33 (rated PC in th& Bound report)

Legal framework

Summary of 2008 MER factors underlying the ratind developments

952. As described in the 3rd round evaluation reporty $arino had received a Partially
Compliant rating for Recommendation 33. The evabmateam had recommended to review the
legislation in order to ensure a wider transpareoiclegal persons, given that the Register of
companies did not contain information on beneficianers and that there were no appropriate
measures to ensure transparency of shareholdengarticular with reference to anonymous
companies and requirements in place, as well agaltlee absence of appropriate measures to
ensure transparency in cases of transfers of bshaees.

953. Since then, San Marino has indicated having mageitant changes to its legal framework
to ensure the transparency of information on bersfownership and control of companies. The
changes introduced by the new legal provisionslatailed below.

Measures to prevent unlawful use of legal person83.1)

954. Legal entities are now regulated under the Compay (Law no. 47 of 23 February 2006
as amended by Law no. 98 of 7 June 2010 on provddiar identification of beneficial ownership
structures of companies under San Marino law).ifeunhore, several other acts are also relevant
for this section: Law no. 95 of 18 June 2008 onrdwrganisation of the supervisory services over
economic activities, Law no. 100 of 22 July 2088dducing measures for the transferability of
bearer shares of anonymous companies, Law no.f123 &uly 2010 regulating licences to pursue
industrial, service, handicraft and commercial\aiiéis; Congress of State Decision no. 55 of 2
February 2009 amending the Regulation governindkésping of the electronic register of legal
persons.

955. Law no. 47 established that companies could bélesttad in one of the following forms: a)
partnerships (including unlimited partnerships) andchpanies with share capital (including joint
stock companies, public limited companies and 8&nhitliability companies). With the
amendments introduced by Law no. 98 of 7 June 281iljc limited companies can no longer be
established and the Law explicitly repeals all tatpwy provisions referring to anonymous
companies. Thus, it is no longer possible to searupnonymous company while those previously
established became joint stock companies by 30e8dar 2010 with only registered shares.

956. San Marino has a central registry for companiesstitobed and operating in San Marino
which is held with the Single Court’s register offj as established under article 6 of the Company
Law as subsequently amended. This Register inclindefmllowing data:

a) details of the memorandum of association and ditieogization of the State
Congress when required by special laws and by albsegjuent authorization
measures or their revocation;
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957.

958.

b) the registered office and any successive varigtion

¢) the subscribed and paid-up capital, and any Vanisit

d) the corporate purpose and any successive variations

e) the personal particulars of the legal represerd@atof the company, of the
directors, the auditors, any external auditingiparthat may have been
nominated and the liquidators, along with a listreir powers;

f) the date on which the balance sheet was approved,

g) the details of measures concerning any transféom&tmergers or divisions;

h) measures taken by the judicial authorities conoertiie liquidation of the
company, granting of periods of moratorium or rapg of proceedings for
composition with creditors, as well as all otheraswres that the Judicial
Authorities consider it necessary to indicate;

I) existence of a sole partner, if the company hasssoed bearer shares;

j) existence of company holdings lodged as collateral,

k) existence of seizures or restraints on shares.

A company is also required to file with the Regist®©ffice the minutes of its shareholders’
meetings within 30 days from the date of the pubistrument or the date of the meeting in
guestion. Failure to comply with the obligationscmmmunicate and lodge the instruments and
documents prescribed by Law no. 98 and the Comfmmyas amended are punishable with an
administrative fine of 5000 Euros for each offensdjch is applied by the Office of Industry,
Handicraft and Trade, following a report by the Qoencial Register’'s Office.

Information on ownership and control details formpanies are available in the
memorandum of association as well as in the stedgdr which is required to be kept by each
company in application of article 72 of the Compéaw. The stock ledger includes details on the
number of holdings or shares, the personal detdilhe holders of the registered shares and
holdings must be indicated as well as the relatigasfers and encumbrances. Furthermore, all
companies with share capital, other than those waitbnymous bearer shares, having their
registered office in San Marino were required uridex no. 78 to provide by 31 July 2010 to the
Commercial Registry of the Single Court, also tigioua notary public belonging to the
professional association of San Marino, a certif@x$tract of their Register of Shareholders,
which clearly outlines their ownership structure.

959. Under San Marino law, the establishment of commammeist take place only through a

public deed signed by a notary who is an obligdiyeander the AML/CFT , and thus required to
apply the respective CDD obligations when assigtis¢her client to set up a company.

960. Article 22, paragraph 1, letter b) of Law no. 92 of June 2008 sets forth that while

fulfilling customer due diligence obligations, ajgd parties shall — if necessary — identify the
beneficial owner (as defined by Article 1, paradrdp letter r) of the same Law) and adopt risk-
based and adequate measures to verify the ideRtAyhas also issued instruction 2009-05 of 22
May 2009 to assist obliged entities in the implatagon of the requirements under article 22.
This instruction clearly sets out that for companithe identification of the beneficial owner

requires that the obliged party shall reconstraetshareholding structure of the company up to its
top management, on the basis of information praViole the legal representative or empowered
person which shall be assessed on the basis oftegiedocuments and comprehensive data
available. In addition to the formal ownership tdcks and participating shares, obliged parties
shall consider situations where the relevant tholeshs though to be exceeded because of
particular relations between natural persons ociipgowers concerning the management (i.e.
shareholders’ agreement, family ties or ties dubusiness relationships, financing constraints,
power to appoint one or more directors, positiosa@e director, etc.). The instruction also gives
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examples on how these measures should be carriddromutual investment fund management
companies, public entities, etc.

961. As regards fiduciary companies, whether foreignSammarinese, they are required to
communicate to the Supervision Department of th&KaBvithin 30 days of entry into force of
the Law no. 98 (2010) or of the registration of fharticipated company in the Register of
shareholders, a written communication with the {ifieation data of the settlers, the
shareholdings of each of them as well as, in ca$egal persons, the identification data of their
beneficial owners. Any subsequent changes reldtirtpeir settlors and or beneficial owners is
also required to be notified (article 2). Failtwedo so entails also an administrative sanctio@ of
5,000.00 for any single violation, following a repby the CBSM. The Central Bank has issued
Circular 2010-03 on Disclosure requirements intietato fiduciary activities (dated 21 October
2010), and entities were required to provide infation by 15 December 2010. This circular
covers both communication of information on owngrgind control for fiduciary companies with
respect to participation in domestic and foreigmpanies.

962. The communication of information on ownership aodtool for fiduciary companies with
respect to participation in foreign companies soglossible in San Marino based on Article 41 of
LISF which refers to the power of the CBSM to regjueny type of information. Namely, Art. 41
of the LISF (“Powers to request information or ghlions of information”) refers instead to
supervisory activities (“The supervisory authomtyay request the authorised parties to notify, if
necessary on a periodical basis, data and infoomathd to forward deeds and documents in
accordance with the procedures and within the teéhasit has established”). According to the
information provided by San Marino authorities, twgarticular reference to shares held by San
Marino fiduciary companies in foreign companie® BBSM has carried out an investigation,
also with a view to identifying the relevant geqgrizal areas, and obtained useful information to
carry out further in-depth analysis during on-sitgoervision. Pursuant to the same information,
the CBSM has ordered the compilation on a quartbdsis of shareholdings by San Marino
fiduciary companies in foreign companies and itriear out in-depth analysis on specific
mandates, requesting the supervised party to tiatisndocuments concerning the mandate.

963. The Office for Control and Supervision of Econordictivities and the Central Liaison
Office have access to the information collected ket by the Central Bank under Law no 98.
and are entitled to use such information to penftheir functions of control and supervision of
companies and to exchange information in accordamitle the Law and the international
agreements in force (article 7 of Law no. 98(2010).

964. Based on the information available, the evaluateam could not determine whether there
are any requirements in place to ensure that foneagtnerships which have their management or
administration in San Marino are also bound by llegguirements to keep information on
ownership and control information, and whether sucformation would be available to
competent authorities. The authorities indicated this issue has been regulated under article 11
of Law no. 129 of 2010 which governs the set up permanent establishment and authorisation
to perform economic activities are also bound hyalerequirements to keep ownership and
control information, and to make it available targetent authorities. According to the above-
mentioned article foreign companies which intenccaory out activities in SM must through a
public deed have a stable organisation and prasdidiae information pursuant to article 6 of the
Company Law N° 47/2006. This information is kepthe company register.
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Timely access to adequate, accurate and curreatrimdtion on beneficial owners of legal persons (c.
33.2)

965. The Congress of State Decision no. 55 of 2 Febr2&@9, amending the Regulation

governing the keeping of the Electronic RegisteLefal Persons has also previously clarified
that “no restriction shall be applied to the invgetion activities and inquiries carried out or
ordered by the Secretariats of State and the P@ifices involved, the Judicial Authority, the
Supervising Authorities of the Central Bank and roweonomic activities, the Financial
Intelligence Agency and the Police Forces perfogmine functions of judicial police”. This
clarification grants all competent authoritiesditin this article access to all the informationda
not only public information) contained in the Electic Register. The same Decision mandates to
indicate the identification data of the sharehddaf limited liability companies and joint stock
companies in a special section of the Register amih@anies, to which the above mentioned
authorities are granted access (except for thee&etats of State and the Public Offices
involved).

966. Competent authorities have thus access to thenimafioon necessary to identify anyone who

is responsible for the management, direction amdrabof companies as well as any member in
these companies. Such access is possible to tiatbtronic and paper based documentation.

967. With respect to bearer shares of anonymous compaeigosited with the notary public, the

latter is required under the law to provide infotima on shareholders or anyone holding or
owning share certificates, as well as any documenthe Judicial Authority in the course of
criminal proceedings and to the FIA under its AME/C functions (article 6, Law no. 100

(2009)). This is a positive development, as underthird round, the financial intelligence unit did
not have access to such information, as notarige wermitted to show identification data of
shareholders only to the judicial authority upoguest in the course of criminal proceedings.

Prevention of misuse of bearer shares (c. 33.3)

968. The authorities have taken several measures t@prélve misuse of bearer shares. Law no.

9609.

100 of 22 July 2009 has set out specific provisimmlating the holding and transfer of bearer
shares of anonymous companies. In application @tlar2 of the Law, shareholders of
anonymous companies, as well as any other holdewmer of bearer share certificates, are
required to deposit them with a San Marino notarglic, who may deliver them exclusively to
the notary public entrusted by the shareholdeddrabr owner. The transfer of shares takes place
in the form of an authenticated private agreem8hareholders or holders or owners of share
certificate can exercise corporate rights only dflogument attesting his/her status has been issued
by the depository notary public.

Under the law, the notary public is required to :

» undertake due diligence measures upon deposiaoé stertificates (article 3)

 authenticate the private agreement of the tramdfeearer shares (article 4)

» record share certificate deposits and deliveried slimare transfers in a specific book
authenticated by the FIA, in chronological order éach single company, and indicate the
percentage of the capital stock represented bslihees held by each shareholder or any
holder or owner, as well as the names concerriieg delivery and deposit of share
certificates. (article 6)

* Inform the FIA or any violation of the omission delays to deposit bearer certificates of
which they have become acquainted ex officio.
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970. The Law included a transitional period: sharehad#ranonymous companies had until 31
December 2009 to deposit their bearer share cettifs. Any omissions or delays to deposit the
certificates entail an administrative sanction ofd&10000, imposed by the FIA.

971. The authorities have also set out, under Law nad&@8d 7 June 2010 a clear requirement
for anonymous companies which are already registete the Register of Companies to convert
their shares into registered shares by 30 SepteRili€r and to deposit a certified abstract of the
Register of Shareholders with the Commercial Regadtthe Single Court by 30 November 2010
(article 1). Anonymous companies thus become jsintk companies and are required at the
earliest possible meeting to amend their articfesssociation and the corporate name to eliminate
any reference to anonymous company. Upon expinthef timeline set in legislation, and
following a mandatory time limit of 30 days which granted by the Law Commissioner to the
companies to conform with the provisions and filee tmissing documentation with the
Commercial Registry, companies shall be subjeatitoling up measures.

Additional element - Access to information on biersf owners of legal persons by financial
institutions (c. 33.4)

972. Information maintained in thru Register of the Qoigr publicly available. Access to the
Register by any person is possible through an Iikwtation without presenting a formal request
to the Registrar. The Head Magistrate of the Cbas made it clear that consultation of the
Register must take place in real time, in the sémaskit must be made immediately available to a
person requesting access, who can freely consdleatract the required information ( No. 401
MD/PV/08, issued on 20 November 2008 ). Informatimaintained by the notaries or the
companies themselves is available only in casesugetnder the law for the public authorities.

973. The authorities provided the statistics below, upmlate the 2008 MER information on
companies and procedures :

Table 27: Existing companies (as of 5 November 20*0

Anonymous companies 349 | (625 out of which 277 have been adjusted to Law
98/2010)
Joint-stock companies 425 | (149 + 277 adjusted to Law no. 98/2010)
Limited Liability Companies 4742
Total 5516

* Note: the figures above include only operatioo@ipanies

Table 28: Companies registered in the public regist(as of 5 November 2010)

2010
UNTIL (as of 5
31/12/2006 o Zote 2o November
2010)

Anonymous 823 5 1 /

companies

Joint-stock 129 17 15 13 26

companies
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Limited Liability 3577 596 544 329 189
Companies
UnI|m|te(_j 9 / / /
partnerships
Entities 1 / / / /
Partnerships
among 1 / / /
professionals
ANNUAL
TOTAL 4540 618 560 342 215
NUMBER
Total n. 6.275
Table 29: Companies struck off (as of 5 November 20)
YEAR
TYPE
b 2007 | 2008 | 2009 | 2010
31/12/2006
Anonymous companies 26 / 1 1 3
MERGER Joint-stock companies 1 / / 1 /
Limited L|at_)|l|ty 15 1 1 3 3
Companies
Anonymous companies 34 1 5 11 2
Joint-stock companies 9 1 2 3 1
LIQUIDATION
Limited Llal_alllty 144 37 a4 57 29
Companies
Unlimited partnerships 1 / / / /
Anonymous companies 9 1 / 1 2
INSOLVENCY Joint-stock companies 2 / / / /
Limited Llal_alllty 14 5 4 > >
Companies
CONVERTED Anonymous companies 25 4 5 8 63
Joint-stock companies 23 2 / 1 4
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Limited L|ap|I|ty 97 8 5 3 3
Companies
Unlimited partnerships 7 / / / /
Limited partnership 1 / / / /
Partnershl_ps among 1 / / / /
professionals
LICENCE Limited Liability 1 / / / /
REVOKED Companies
SUB-TOTAL 410 60 67 91 112
TOTAL NUMBER OF STRIKING-OFF 740

Table 30: Companies subject to insolvency proceedjs and bankruptcy (as of 5 November

2010)

Until
31/12/2006

2007

2008

2009

2010

Total

Company
type

No.

Voluntary
liquidation

146

30

65

193

309

Anonymous
companies

93

Joint-stock
companies

17

743

Limited
liability
companies

631

Unlimited
partnerships

One-man
partnerships

Formal
liquidation

23

20

34

27

Anonymous
companies

15

107

Limited
liability
companies

92

Compulsory
liquidation

Anonymous
companies

Limited
liability
companies

Compulsory
administrative
liquidation

Anonymous
companies

Judgement

ordering the

liquidation of
assets

10

Anonymous
companies

13

Limited
liability

companies
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Concurrence .
of creditors 92 23 11 23 17 166 | companies

Anonymous
companies

Joint-stock

31

Limited
liability 131
companies

Arrangement
with creditors

Anonymous 1
companies
Joint-stock

1 / / 1 / 2 companies

Limited
liability /
companies

TOTAL NUMBER OF PROCEDURES 1036

Effectiveness and efficiency

975.

The San Marino authorities have demonstrated ttieiermination to address the risks
involved with the use of corporate vehicles andehandertaken efforts to implement the
measures described above. Given that some of tpgreenents were subject to transitional
periods which had only recently expired at the tohéhe evaluation visit or were due to expire by
end of November 2010, the evaluation team was bt# # assess the effectiveness of the
implementation of all newly introduced requirements

However, it should also be noted in this contexi tthe authorities have re-organised the
supervisory services over economic activities, it adoption of Law no. 95 of 18 June 2008.
The Office for Control and Supervision of Econondictivities was established and began its
activities on the ¥ of April 2009. By March 2010, the Office had refgnl having monitored
approximately 232 companies, and having made@trépthe Congress of State which led to the
revocation of 11 licenses and the initiation ofaeation proceedings in respect of 2 companies.
Furthermore, the Office made a number of repoftsfimation requests to the other competent
authorities (Tax Office, FIA, Court, CBSM, Policeres) in respect of several business entities.

976. From 2007 to 2010, the Congress of State has atdbeerevocation of the licence of 38

companies for doing business against the prestigeirgerests of the Republic of San Marino.
The measure withdrawing the licence was mainly thasethe involvement of the companies in
facts being investigated by the Judicial Authoritythe same period (years 2007-2010), licences
have been suspended for 1979 companies. The drdaspension enforced as a sanction ensues,
for instance, from the absence of an actual cesftradministration, irregular conduction of a
business activity, failure to comply with hiringguerements or situations that prove an irregular
activity.

977. Following the expiry of the transitional period lohw no. 100 (2009), the authorities have

detected 9 cases of incompliance with the requingsnef the law regarding bearer shares and
have imposed administrative sanctions, as detailétke table below:

203



Report on fourth assessment visit of San Marino — 29 September 2011

Table 31 : Administrative sanctions for incompliane

2010 Violations Natural Administrative Legal entities
ascertained persons sanctions
Jan-Oct 9 9 90000 3
Source: FIA
5.1.2 Recommendations and comments

978. San Marino should pursue efforts to ensure thatdlevant information on legal persons is
adequately and on a timely basis included in thgid®s and that adequate sanctioning measures
are applied in cases of non compliance with thpaetive legal requirements.

5.1.3 Compliance with Recommendations 33
Rating Summary of factors underlying rating
R.33 LC . At the time of the on-site visit, effectiveness Icbnot be

fully demonstrated, given the recent adoption of th
requirements as well as the transitional period foe
implementation of the legislation, and thus infotima
accessible by authorities may not be up to dasd icases.

5.2 Legal arrangements — Access to beneficial ownershgnd control information
(R.34)

5.2.1 Description and analysis

Recommendation 34 (rated NC in thé&'3ound report)
Legal framework

Summary of 2008 MER factors underlying the ratind developments

979. As described in the 3rd round evaluation report Banno had received a Non Compliant
rating for Recommendation 34. The deficiencies ineetd included lack of a clear definition of
beneficial ownership of trust in San Marino as veslllack of information at the Register of Trust
on beneficiaries or settlors. The evaluators alsted that at the time of the visit, there were
indications that the legislation had not yet beaplemented; there were doubts that the Register
was physically in place and whether the establishexds had been registered.

980. At the end of 2010 there were 39 trusts registaregan Marino. The legislation governing
trusts, that was enacted in 2005, has been largelged in 2010, namely by the introduction of
the following acts:

* Law No. 42/2010 (Trust Act)

* Delegated Decree No. 49/2010 on Office of Profesdidrustee

» Delegated Decree No. 50/2010 on Registration andplig of the Trust register and
Procedures for the Authentication of the book cires
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e Delegated Decree No. 51/2010 on identificationhef inethods and procedures necessary to
keep the accounts of administrative facts relatingust assets.

981. Furthermore, FIA issued on 8 July 2010 Instruction 2010-6 on the Identification of the
Beneficial Owner of Trusts.

Measures to prevent unlawful use of legal arrangemé. 34.1)
982. As the legal framework for trust has been describddnsively in the 3rd round report, the
following description focuses mainly on the amendtseintroduced by the above mentioned

legislation.

Office of Professional Trustee

983. The new Trust Act now draws a distinction betweem-professionaland professional
exerciseof the office of trustee (Art. 18 Trust Act). Thelding of the trustee office in a plurality
of trusts is regarded as a “professional exercigiile the holding of a single trustee office is
considered as “non-professional exercise” (forfartinformation with regard to non-professional
trustees please refer to the analysis under R. 12).

984. Only the professional exercise of trustee officsuibject to the authorization and monitoring
of the Supervisory Authority, which is the CBSM (A2 (1) Decree No. 49/2010). While
pursuant to the previous law (Law No. 37/2005) adgation was only granted to financial
institutionsor joint-stock companiebaving their registered office and administratbeat in the
Republic of San Marino, and whose ownership strectis identified by the CBSM, this
possibility is now extended to certain natural pass members of the Bar Associati@ncluding
both lawyers and notaries) and of the Accountafsésociation(holding a university degree or a
high-school certificate) in the Republic of San Mar(Art. 2 (3) Decree No. 49/2010).

985. Art. 2 (5) of the Delegated Decree No. 49/2010 wheitees instances, where the CBSM is
required to revoke the trustee authorization. 2r(7) Delegated Decree No. 49/2010 empowers
the Supervisory Authority to adopt measures tobdistathe further terms and conditions for the
granting and revocation of authorizations (spedifit CBSM Regulation no. 2010-01). Anyone
exercising the office of professional trustee withdulfilling the respective requirements is
subject to punishment with second-degree imprisariraed a fine from € 8,000 to € 12,000 (Art.
3 (1), Delegated Decree No. 49/2010).

986. The work of a professional trustee is subject ® shipervision of both the Supervisory
Authority (CBSM) and the FIA. While the CBSM graratsd revokes the license and monitors the
licensing requirements, the FIA supervises compganith the provisions of the AML/CFT Law,
as all parties carrying out the professional offafethe trustee in conformity with the trust
legislation are obliged parties under the AML/CFawL(Art. 19 (1) (a), AML/CFT Law).

987. A new feature by comparison with the previous liegisn in force is the exercise of the
office of a trustee by a non-resident, who hasdcalnatural or legal, subject to “substantially
equivalent” AML regulations. In addition, the noesident trustee has to comply with the same
authorization requirements as a resident trustéehahave been described above. Furthermore a
non-resident trustee is required to co-operate withsident agent, who is charged by law with
several duties, in particular with the drafting tbe trust certificate based on the information
provided by the non-resident trustee (Art. 7 Tist). A resident agent has to be a professional
who is member of the Association of Lawyers andaNes or of the Accountants’ Association of
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the Republic of San Marino. The non-resident treigtas several obligations towards the resident
agent.

Trust register

988. Delegated Decree No. 50/2010 provides detailed megarding the registration and keeping
of the Trust Register. In contrast to the previlaws in force, the Trust Register is now kept with
Office of the Trust Register established within @BSM, which therefore is responsible for the
related tasks. The Register is kept in a hardcopy ia an electronic format (Article 4 (1),
Delegated Decree No. 50/2010)

989. The Office of the Trust Register has to registerttiust, by transcribing theust certificate
(Art. 8 (4) Trust Act}’. Such a trust certificate has to be drawn up leyrésident trustee or the
resident agent within 15 days of the date of cosadif a trust (Art. 7 (1) Trust Act). The new law
has increased the amount of information to be pexviin the trust certificate and, consequently,
to be transcribed in the Trust Register. The trastificate has to contain in particular:

» details of the trusteand any limitations placed upon his powers

» details of the protectpwhere applicable, and the nature of his powers
» details of the settlor

» in the case of beneficiary trusts or also for bigieies, details of the beneficiaries with an
existing intere$t (“con diritti attuali” ) in the trust fund

» adescription of the purposethe case of a purpose trust

« an indication as to whether the trust is revocablerevocable

990. According to Art. 6 of the Trust Act, the trust deleas to include in the case of beneficiary
trusts either the identification of the beneficari or the criteria which enable them to be
identified, or the identification of the person whas the power to identify the beneficiaries.
However, according to the above-mentioned provisarly the beneficiaries with an existing
interest have to be included in the trust certiicand consequently to be transcribed in the Trust
Register.

991. While the criteria which enable them to be ideatlfior the identification of the person who
have the power to identify the beneficiaries isilatde to the notary public who has to certify the
correctness of the trust certificate with a autlvated signature pursuant to Art. 7 (2) Trust Act,
such information is not apparent from the trustifieate/Trust Register.

992. However, based on Art. 5 (1) (a) AML/CFT Law FlAable to obtain this information in a
timely fashion from the notary public, who is arliged party under the AML/CFT Law..

993. It also has to be mentioned that in addition to tléary public, the professional trustee
acting for the trust is also subject to the AML/CEaw and has to identify as well the beneficial
owner of the trust in conformity with Art. 1 (1)) (AML/CFT Law, specified by Instruction 2010-
06, according to which the beneficial owner of astrhas to be identified on the basis of the
following criteria:

87 Art. 3 (4) of Delegated Decree No. 50/2010 usskgihtly different terminology: “The Trust Registshall carry out the
registration, by transcribing the authenticabdabtractof the trust instrument.” However, authorities fioned that the
“trust certificate” (Art. 7 Trust Act) is the same and therefore cmstéhe same information as ttebstract” referred to
in Art. 3 of Delegated Decree No. 50/2010.

8 j.e. persons who have been granted interests if@mmal or unconditional) in the trust fund or itcome (Art. 1 (1) ()
Trust Act..

206



Report on fourth assessment visit of San Marino — 29 September 2011

994.

* In case of determined beneficiary the beneficiahewis “the natural pers¢) who is
beneficiary of more than 25% of the property”.

 Whenever the beneficiaries have not been determitedbeneficial owner is “the natural
persoifs) in whose principal interest the trust is egsdigld or acts; or

* The natural pers@s) who is able to control more than 25% of thepprty.

The trust certificate/Trust Register do not providéormation on the information on
individuals owning or controlling the legal persacting as beneficiaries, settlors or trustees to be
included in the trust certificate as recommendethi& 3" round report. San Marino authorities
point to the fact that this information is held twe notary public certifying the correctness of the
trust certificate given that notaries are obligedties under the AML/CFT Law. Accordingly the
notary public has to meet due diligence obligatiorrelation to his “customers”. San Marino
authorities state that the settlor, the trustee thrdbeneficiary with a fixed interest have to be
considered as customers. Accordingly, their berafaxvner have to be identified and verified in
conformity with the beneficial owner definition ptided in Art. 1 (1) (r) of the AML/CFT Law,
which is further specified by FIA Instruction 2006.

995. The mechanism outlined above appears to meet thereenents of Recommendation 34

given that

a) the competent authority (FIA) is able to obtain theneficial owner
information based on Art. 5 (1) (a) AML/CFT Law antimely fashion from
the notary public, who is an obliged party under AML/CFT Law.

b) the beneficial owner information can be considesddquate, accurate and
timely provided that the notary public has dulyfifidd the above mentioned
CDD requirements, and

c) FIA is able to share the beneficial owner informatdomestically based on
Art. 11 to 15 AML/CFT Law or internationally basea Art. 16 AML/CFT
Law.

996. According to Art. 6 of the Delegated Decree N0.2BA0 any amendment relating to the

elements specified in the trust certificate havedamotified to the Office of the Trust Register in
the Reqgister, in the same forms and according & ghme procedures envisaged for the
registration of the certificate. The resident teesbr the resident agent is required to notify in
writing such amendments to the Office of the TrRsgister within fifteen days from the date
when amendments were made or received. Howevae theneither a clear obligation for the
non-resident trustee to notify amendments relatnidpe element specified in the trust certificate
in a timely manner nor is the resident agent reguto ask the non-resident trustee about such
amendments in appropriate intervals. This coaldeha negative impact on the accuracy or up-
to-dateness of the relevant information as requigeBecommendation 34.

997. If the parties involved (the notary public, theidesit trustee or the resident agent) do not

timely fulfil their obligations and duties (regiation and cancellation of the trust) within thedim
limits established in the Law, the authority kegpithe Trust Register shall apply an
administrative sanction of € 2,000 (Art. 8 (8) betTrust Act). A resident trustee or a resident
agent who fails to notify amendments relating te élements specified in the certificate within
the relevant time limits is also subject to an adstiative sanction of € 2,000 (Art. 13 (5) of the
Trust Act). It is questionable whether these saneti considering the amount, is sufficiently
dissuasive.

8 Art, 28 Trust Act contains an obligation for thesident agent to ask the non-resident trusteefdoninhim of any fact or
act which should result from the Book of Events (eether below). However, this obligation has tofulilled only once
a year and does not cover all the elements spadifithe trust certificate.
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998. According to Art. 64 of the Trust Act, trusteestiafsts already established under the former
legislation (Law no. 37 of 17 March 2005) have besguired to make any necessary amendment
to the trust instruments by 31 December 2010 sbstineh trusts can comply with and be subject
to the regime set out in the new Trust Act. At tinee of the on-site visit, this deadline was on-

going.

999. The Trust Register shall also include a specifictise for foreign trusts with their main
administration office in San Marino. The obligatitmdraw up a trust certificate and to register
the trust in the Trust Register by transcribingehdificate are also applicable to foreign trusts.
the end of 2010 one foreign trust with a professidmnstee has been registered in San Marino.

Book of Events

1000. In line with the legislation previously in forcéne new Law also sets forth the obligation of
the resident trustee or resident agent to creggata and keep a Book of Events of the trust,
where the resident trustee or resident agent sbtdl down, in chronological order, “the acts and
events relating to the trusts of which they are raivgArticle 28 Trust Act). Amongst other
elements the Book of Events shall in any case com@talescription of the events regarding the
beneficiaries or changes in the trustees or pratecEvery year the resident agent is required to
ask the non-resident trustee to inform him of aawt br act which should result from the Book of
Events (Art. 28 (2) Trust Act).

Timely access to adequate, accurate and currendramétion on beneficial owners of legal
arrangements (c. 34.2)

1001. According to Article 2 (4) of the Delegated Decid¢e 50/2010, the Trust Register shall not
be subject to any limitation with respect to seascltarried out or ordered by the Judicial
Authority, the FIA and the Law Enforcement Authiw#® performing the functions of judicial
police.

1002. In addition the information contained in the Bodkewents has to be shown, upon request,
to the protector and the Judicial Authority, aslvaslto the Supervisory Authority (Art. 28 (5) of
the Trust Act) and the FIA (Art. 14 (2) of the Dgdted Decree No. 50/2010).

1003. Pursuant to Art. 4 (2) Delegated Decree No. 49/2td®professional trustees .are required
to keep any document relating to the trust of whtody hold the office for five years from the
termination of the office. Upon request of the Ficial Intelligence Agency, this documentation
has to be immediately made available to FIA.

1004. Information on the beneficial owners of trusts hieldobliged parties (in particular public
notary and trustee) can be obtained by FIA basefirord (1) AML/CFT Law.

Additional element - Access to information on biersfowners of legal arrangements by financial
institutions (c. 34.3)

1005. The new Law expressly provides that the Trust @ffitay issue certificates on the data and
information contained in the Register not onlyhe trustee applying therefore, but also to parties
other than a trustee, upon prior authorization wy dudicial Authority (Art. 5 (2) Delegated
Decree No. 50/2010). In this regard, on 5 July 2@4€ Judicial Authority drew up a letter (Ref.
4/2010) sent to the Office of the Trust Registett #stablishes the criteria to be followed by the
Office in order to issue certificates to partiekestthan a trustee. According to this document,
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certificates shall be issued every time that dagarecessary to fulfil customer due diligence
requirements on the part of obliged parties “withitne need of another specific authorisation by
the Judicial Authority”. Evaluators take the vielat a codification of the content of this letter in
the Delegated Decree No. 50/2010 could furtheertie public awareness of this right and would
therefore strengthen the effectiveness and effigierf this mechanism.

1006. So far no certificates have been requested or dsdathorities informed that the CBSM,
which keeps the Trust Register, has made publib swstruction during the training courses for
professional trustees and it is disclosed to thHaipun the premises of the Registry Office and
also the office of the Judicial Authority. Authoes further stress that certificates have not been
issued at the request of the obliged parties bec#us trust acts, that is to say carries out
transactions, always and exclusively through thistée (as the trust does not have any legal
personality). Therefore obliged parties are usualye to obtain the trust certificate from the
trustee, as the transactions in the interest ofrtist are requested by the trustee. If such w=td
is not obtained, the obliged party shall refraomirexecuting the transaction.

5.2.2 Recommendations and comments

1007. Authorities should review the level of sanctionplagable for failure by a resident trustee or
a resident agent to fulfil their obligations andidsl (registration and cancellation of the trust as
well as notification of amendments relating to ghements specified in the trust certificate) within
the time-limits established in the Law in ordeettsure that they are proportionate and dissuasive.

1008. Authorities should introduce a clear legal requieetrfor the resident agent to ask the non-
resident trustee in appropriate intervals aboutraiments relating to the elements specified in the
trust certificate and/or a obligation of the nosident trustee to notify such amendments in a
timely manner.

1009. Authorities should consider codifying in the lavettriteria to be followed by the Office of
the Trust Register in order to issue certificatestloe data and information contained in the
Register to parties other than a trustee.

523 Compliance with Recommendations 34
Rating Summary of factors underlying rating
R.34 LC » The sanctions for failure of a resident trustea oesident agent to

fulfil their obligations and duties (registrationdacancellation o
the trust as well as notification of amendmentatied to the
elements specified in the trust certificate) withive time-limits
established in the Law cannot be considered dissias

* No clear obligation for the resident agent to dsk non-resident
trustee in appropriate intervals about amendmegigtimg to the
elements specified in the trust certificate.
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5.3 Non-profit organisations (SR.VIII)

5.3.1 Description and analysis

Special Recommendation VIII (rated NC in thé®3ound report)

Summary of 2008 MER factors underlying the ratind developments

1010. As described in the 3rd round evaluation reporty Barino had received a Non Compliant
rating for Special Recommendation VIII. This wagda the absence of reviews of the adequacy
of domestic laws and regulations relating to the poofit sector and of regular reviews of the
sector's vulnerabilities, the absence of a clegalldasis to implement measures to ensure the
accountability and transparency of the non prdditter, the lack of outreach to the sector, no
record keeping requirements to ensure that detadedrds are kept for a period of at least 5
years, as well as no points of contact and pro&sdiuar respond to international requests regarding
NPOs.

1011. A number of measures were adopted since 2008 t@ssithe deficiencies identified above
as detailed below, which include provisions of ttewv no. 129 (2010) the Congress of State
(Decisions no. 34 and 55 of February 2009), byGbencil of Twelve (Decision 30 of 27 May
2009), by the FIA (review of the sector and FIAttostion no. 2010-05 of 8 July 2010), the
conclusion of a Memorandum of Understanding betwirenCouncil of Twelve, the Judge of
Supervision of NPOs and the FIA (2009, as renewe2DiL0), and various outreach measures and
supervisory measures were undertaken.

1012. Since the third round, the size of the sector tes eéhanged, with the number of operating
associations and foundations having increased,hasvrs by the statistics provided by the
authorities.

Review of adequacy of laws and regulations (c.WllI.

1013. San Marino has initiated the review of the adequafchaws and regulations regarding the
NPO sector. In February 2009, the Congress of Stdtmpted a decision that mandated the
drafting of new legislation in the light of the régements of SR VIII and MONEYVAL's
recommendations (Decision no. 34 of 16 Februarn®@208warding of a Contract for Consulting
and Assistance Services in Drafting RegulationsNem-profit Associations, Foundations and
Entities to Mr. M.S., J.). The draft was submittedthe Great and General Council and was
pending adoption at the time of the on-site viEitough the evaluation team did not see the draft
text, it was informed that the draft law on the moafit sector covered the following elements:

1) Regulation of the Registers of non-profit organesa (associations, foundations);
2) Requirements of good repute and integrity of pguaicts and promoters;
3) Record keeping of management bodies at the maitesfbf non-profit organizations;
4) Establishment of the Authority for the Third Seqgierforming the following functions:
a) Management of the Registers of Non-profit Orgamnires;
b) Verification that participants and promoters sgtitie relevant requirements;
c) Supervision of non profit organisations, by ordgricontrols and requesting the
production of documents;
d) Checking of the keeping of accounting records, el$ as of financing and investment
transactions;
e) Reporting suspicious transactions related to mden@ydering or terrorist financing to
the FIA;
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f)  Proposing the dissolution of non-profit organizaip

1014. Pending the adoption of the above-mentioned act,N&ino has adopted Law No. 129 of
23 July 2010 on Regulations governing licenses usye industrial services, handicraft and
commercial activities, which included specific pions under Title VIl on Foundations and non
profit associations. This act entered into forcAugust 2010.

1015. San Marino has initiated a study on the fundings®si and the use of funds of the NPOs.
This action was undertaken in application of Resmiuno. 30 of 27 May 2009 of the Council of
Twelve, which required to initiate a study of thmahcial resources of the associations,
foundations, and other bodies in conjunction with FIA, and the Judge of Supervision, and to
draw a questionnaire for all NPOs, for the purpobassessing the risks of abuse of the NPO
sector, and its vulnerabilities. A guestionnairesypaepared and sent out to all NPOs in order to
collect information on the characteristics and syp€ NPOs and identify high risk organisations,
and at the time of the visit, the finalisation dfetanalysis based on the responses to the
guestionnaire was under way. However, the Judg8dpervision had already undertaken a first
control of the financial flows of the NPOs that Haekn required to provide data and information,
following its request (letter of June 2010), ane ttesults of this exercise have led to the
identification of 7 organisations at risk, whichre&eported to the FIA.

1016. The 2010 MOU, under article 5, sets out the prilecqd updating the study carried out, in
order to analyse the risk of abuse and vulneraslivbf the non-profit sector to money laundering
and terrorist financing, taking account of the $tgfive changes implemented in the meantime.
For this purpose, the competent authorities undkrto send on a regular basis questionnaires to
all associations, foundations and non profit orgatons.

Outreach to the NPO Sector to protect it from TastoFinancing Abuse (c.VIII.2)

1017. Decision no. 30 of 27 May 2009 of the Council oféllve entrusted the Bureau of the Great
and General Council with the task of contacting @ensulta (Advisory Board) of associations
and most representative NPOs in order to promoggther with the FIA, an awareness campaign
and information campaign of the risks of ML and @Bsociated with the NPO sector. The
campaign targeted all non profit organisations &m $1arino. The information campaign was
conducted by providing all NPOs with information tevéals on the international standards and
best practices. Furthermore, on 23 July 2009, atingeewvas organised with the most
representative NPO entities in this context.

1018. FIA has also created a specific section on its welvgth information on possible risks of
misuse of NPOs for ML/TF and informed the repreaevs of the sector of this publication.

Supervision or monitoring of NPO-s that account $agnificant share of the sector’'s resources or
international activities (c.VIII.3)

1019. Article 4 of the Memorandum of Understanding betwége Council of Twelve, FIA and
the Judge of Supervision, the Judge of Superviaiwhthe FIA (dated 14 September 2009), as
supervisory authorities over associations and fatiods, have committed to regularly controlling
the records of the data and information on thenfiivag of funds received and their use and to
inform the Council of Twelve, through the Bureautbé Great and General Council, on the
results and checks conducted. The legal provissetting out the role of the Council of Twelve
covers explicitly only foundations and associations
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1020. The FIA has indicated having developed a stratelgichivenables it to supervise and review
the sector’s vulnerabilities. This strategy inclsidm-site and off-site supervisory measures which
would cover inspection of information on custometgh as associations and foundations and
transfers of funds; national co-operation with othethorities in order to control the activity
carried out by some associations or foundatiors®y bl using information provided by foreign
counterparts or international organisations; theeltgpment of specific instructions relating to the
abuse of NPOs to assist obliged entities in thegiorting obligations, etc.

1021. At the time of the on-site visit, there were 50 lesiastic entities and 2 no profit
organisations. The non-profit organisations in BEmino are 2 banking foundations regulated by
Law no. 130 of 29 November 1995 and resulting frtha conversion of two banking entities
which did not have the legal form of a company €adi Risparmio and Cassa Rurale di depositi
e prestiti di Faetano). Today, such foundationsehzontrol (they own the majority of or all the
shares) of Cassa di Risparmio della Repubblicaati Barino s.p.a. and Banca di San Marino
s.p.a. Under Art. 3 of Law no. 130/1995, these fations “maintain the juridical nature of non-
profit making body or company. In view of their nag, they are subject to the surveillance and
control of the Office of Banking Supervision”(todathe CBSM), Decree-Law no. 22 of 24
February 2004 provides that banking foundationsegeired to contribute to the reimbursement
of “all direct and indirect costs borne by the GahBank itself for the aforesaid supervision and
control activities” (art. 1).

1022. With respect to the ecclesiastic entities, theincfioning is regulated by the Agreement
between San Marino and the Holy See ratified thnothge Great and General Council’s Decree
no. 47 of 30 June 1992. Article 5 of the agreenrequires the Republic of San Marino to
recognise the civil legal status of canonicallycezd parishes and of other bodies or associations
established or approved in San Marino by eccldsiasthorities.Upon request of the ecclesiastic
authorities, accompanied by the canonical decrdableshing or approving the entity or
association, the Court, according to the laws nmtdfocand without prejudice to this Agreement,
shall issue the decree granting civil recognitimmler its publication in the Official Gazette o&th
Republic of San Marino and its registration in aafic Register with the Registry of the Court.
This legal recognition shall be valid until it isvoked by the Court in conformity with generally
applicable ordinary laws and subject to the pravisiof this Agreement, or upon request of the
ecclesiastic authorities having applied for sudogaition. The Republic of San Marino confirms
the legal recognition of the parishes and otheles@stic entities existing at the time of signing
this Agreement.

1023. Such parishes and entities, by virtue of the Ceudecree, are entered in the Register at the
Registry of the Court within 30 days following tkatry into force of this Agreement. Once the
purpose of the entities and associations establishepproved by the ecclesiastic authorities has
been checked and profit-making goals have beem@ad| the said entities and associations shall
be considered equal to civil entities pursuingrailar purpose and subject to the same laws and
regulations, without prejudice to the provisionglis Agreement. The Additional Protocol to the
Agreement includes a list of the parishes and s@d#c entities existing at the time of the entry
into force of the Agreement (no. 46). On the badighe foregoing, the ecclesiastic entities,
entered in the relevant register in applicationhef Agreement, are subject in all respects to the
laws governing associations and foundations angaiticular, to Art. 4 of Law no. 68/1990 and
the provisions subsequently introduced. Thereftiiey are subject to the supervision of the
Council of the Twelve and to the same obligatiomgsaged for associations and foundations.
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Information maintained by NPO-s and availabilitythe public thereof (c.VIII.3.1)

1024. In accordance with article 4 of Law no. 68/1990n poofit organisations applying for legal
recognition are required to specify the purposesabjectives of their activities and the identity
of the persons who own and control their activit{@sesident and member of the board of
directors and the board of auditors), the foundher the persons responsible for the management
of the foundation (members of the Board of dirextoas well as any changes to the above.

1025. Law no. 129 of 23 July 2010 (article 37) requirésassociations, foundations and other
non profit organisations to register data and mig@tion regarding funding and funds received and
their use. Furthermore, they are also required depkat their registered office a Register
containing the names of their associates and memiigy 31 December of every year,
foundations are also required to submit a listheirt members to the Commercial registry of the
Single Court so as to allow the Court to updateRkegistry containing the names of members of
associations, foundations and NPOs. Article 38 getsadditional requirements for foundations,
such as the reporting of the initial contributianaking up the endowment fund and to deposit
with the Commercial Registry the documentation stittg that contributions have been made
within 60 days from their allocation or from thetelavhen the will was made public, as well as
any deed relating to further contributions enlaggime fund within the same time limit.

1026. The Judge of Supervision is competent to requegds\® report any changes to the data
contained in the Register. Such a request was thaolegh a letter on 18 June 2010, with changes
to be reported by 30 July 2010 and non compliatities reported to the FIA and the Council of
Twelve.

Measures in place to sanction violations of ovdrsiglles by NPO-s (c.VII1.3.2)

1027. Under article 4 of the Law no. 68/1990, recognimthdations and non profit associations
are subject to control and oversight over their iatstration by the Council of Twelve, whose
powers in this regard include also the appointneérd special commissioner whenever this is
necessary for the proper functioning of the erityts liquidation.

1028. Foundations and non profit associations are albgesuto monitoring by a magistrate from
the Single Court acting as supervising magistratmse duties include the legal recognition of an
organisation, after determining that the conditi@at out in article 4 of Law no. 68/1990
(Corporate Law) are fulfilled. Legal recognitiondaprovisions for winding up or cancellation are
published in the Official Bulletin of the Repubbt San Marino.

1029. The Judge of Supervision monitors all associatans foundations to verify that funds have
been invested in accordance with the purpose oéfidy. He prepares a detailed report on the
activity of these entities which is submitted te tBouncil of Twelve as the supervisory authority
of the sector, with proposals for the removal oh raperating entities or entities operating in
breach of the legal requirements.

1030. On the basis of reports prepared by the Judge pér8ision, the Council of Twelve ordered
the dissolution and cancellation of 2 associatenmd 5 foundations. In 2009, 5 associations and 3
foundations were under voluntary liquidation. In1Q0 the Judge of Supervision ordered the
cancellation of 1 association from the public regyisBefore that date, the Council of Twelve had
provided for the extinction of 10 associations d8doundations.
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1031. Furthermore, pursuant to article 37 of Law no. ®223 July 2010, failure to comply with
the information reporting, keeping and filing reguments under the law entails an administrative
sanction of Euros 2000 applied by the Office ofusttly, Handicraft, and Trade of the Republic of
San Marino for any single violation, following goat by the Commercial Registry authorities of
the Single Court. The non profit sector was givetiliB1 December 2010 to comply with the
requirements of the Law (which was subsequentlgredeéd by Decree Law to 31 July 2011). The
procedure requires the Commercial Registry to sultmithe Law Commissioner the deeds
relating to foundations that have not complied wfith obligations, and the latter shall give them a
time limit of 30 days within which they are requiree comply with the new provisions or file the
missing documentation. Non complying entities shalkubject to winding up measures.

1032. As regards requirements introduced in respecturidations under article 38 of the Law no.
129, cases of non compliance entail a decisiorhbyJudge of Supervision to terminate the non
compliant foundation ex-officio.

1033. At the time of the on-site visit, the transitiomeriod set under Law no. 129 had not elapsed.

1034. The following statistics were provided by the auities, which reflect the data on registered
foundations, associations and other non profit émdis well as the procedures undertaken in their
respect.

Table 32: Foundations (as of 5 November 2010)

UNTIL
No. TYPE 31/12/2006 2007 | 2008 | 2009 | 2010
REGISTERED 103 / Tot. 55 15 15 14 4
FORMAL LIQUIDATION 1 / / 1 / /
PROCEDURES* 8
VOLUNTARY LIQUIDATION 7 / / / 1 6
VOLUNTARY LIQUIDATION 3 1 / / 2 /
STRUCK OFF 20 STRUCK OFF 1 1 / / / /
CEASED TO EXIST 16 2 9 5 / /
EXISTING 83 / / / / / / /
*considered as “existing” until the end of the skwff procedure.
Table 33: Associations (as of 5 November 2010)
UNTIL
No. TYPE 31/12/2006 2007 2008 2009 2010
REGISTERED 364 / Tot. 254 22 37 21 30
FORMAL 1 / / / 1 /
SUBJECT TO 9 LIQUIDATION
PROCEDURES* VOLUNTARY 8 1 / / / 7
LIQUIDATION
APPROVAL OF
THE
COMPOSITION 1 / / 1 / /
AGREEMENT
WITH CREDITORS
STRUCK OFF 38 VOLUNTARY 0 s 1 1 1 1
LIQUIDATION
STRUCK OFF 4 2 / 1 1 /
CEASED TO EXIST 23 4 15 2 1 1
EXISTING 326 / / / / / / /

*considered as “existing” until the end of the skwff procedure.

214



Report on fourth assessment visit of San Marino — 29 September 2011

Table 34: Registered non profit entities and proceatres (as of 5 November 2010)

NUMBER OF ENTITIES SRR OIA7
REGISTER EXISTING
TYPE REGISTERED ENTITIES SUBJECT TO
ENTITIES PROCEDURES LIQUIDATION CONVERSION PROCEDURES
Ecclesiastic 50 50 / / / /
entities
Professional 8 8 / / / /
associations
Non-profit 2 2 / / / /
organisations

Licensing or Registration of NPO-s and availabiliiythis information (c.VIII.3.3)

1035. Pursuant to article 4 of the Law no. 68/1990, a paoofit organisation wishing to obtain
legal personality to operate shall be granted legebgnition by decision of the Single Court.
Such recognition is followed by registration of tetity in the relevant register. The data in the
Register, as explained above, is public and aJailfdr any person and competent authority,
through the Commercial Registry. The Court’s decigiroviding legal recognition to the entity is
published in the Official Bulletin of the Republic.

1036. Article 37 of the Law no. 129/2010 provides alsattwithout prejudice to Art. 4 above, and
complementing what envisaged by this same Artitie,creation, administration and liquidation
of Associations, Foundations and other non-prafitanisations are subject to the provisions on
companies contained in the Company Law (Law of 2Briary 2006 n. 47), and subsequent
amending and supplementing acts, to the extentaheygompatible. They are also subject to the
provisions, to the extent they are compatible,tirdato the obligations, accountability and
suitability requirements imposed on directors anditars. The latter are not subject to the
professional requirements provisions.

1037. Since the third round, San Marino has implementedrdralised registration system with a
Public Register of Associations, Foundations, estafdical bodies and non profit organisations,
which is kept both electronically. This Registek&pt as set out in article 6 of the Companies Act
and the Regulation governing the keeping of thetedaic register of legal persons (Resolution of
the Congress of State dated 25 October 2004 asdmuidry Resolution no. 55 of 2 February
2009). A register of members and founders of aasiocis and foundations is also kept, to which
any authority may have access upon simple request.

1038. The registers are held at the Court’'s Commercigigte/ and contain the following data:
a) Name of the entity
b) Essential features of the memorandum and arti¢lassmciation
c) Date of establishment
d) date of legal recognition
e) Registered office and subsequent changes
f) Corporate purpose and subsequent changes
(1) Identification data of the founders, members of gbgerning bodies of
the entity, auditors, external auditors, or aunditirms where appointed,
and any subsequent changes
(2) Date of balance sheet approval
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(3) Any order issued concerning the voluntary liquidatior compulsory
winding up, identification data or the liquidatondaremoval from the
register.

1039. The data contained in the Register is public angdlable for consultation through the
Commercial Registry, pursuant to article 4 of theciBion no. 55. Under this decision, separate
databases are created for all registers relatedegal persons (associations, foundations,
cooperatives, consortiums, etc) which are kept@tRegistrar's Office of the Single Court. These
databases are set up with the same charactemstotconsultation modalities as the ones for
companies (article 63 Company Law N° 47/2006) aredcbaailable for public consultation.

1040. Furthermore, article 4 of the Regulation governiing keeping of the electronic register of
legal persons, as amended by Decision no. 55 ofCimgress of State of 2 February 2009,
provides that for the purpose of transparencyJtidge of Supervision and the FIA may, without
any limitation, order and carry out searches nefpto the information stored in the Register kept
with the Single Court. This grants them immediateess to the Register.

Maintenance of records by NPO-s, and availability appropriate authorities (c.VIil.3.4)

1041. The Council of Twelve, in its Decision no. 30 of Ray 2009, decided that associations,
foundations and other organisations shall regidsa and information regarding funding and
funds received as well as their use. Such datagnrdtion and relevant documents are required to
be kept for at least 5 years from the date on whiolds were granted or the transaction relating to
the use of funds was conducted. Two specific foféDetailed funding and use” and 2-
“Summary of funding and uses” were attached todésion for that purpose. Every year, NPOs
are required to deposit to the Judge of Supervigiem balance sheet and the form 2.

1042. This provision was later introduced in Law no. 1@&923 July (Article 37) with similar
requirements.

1043. These records are kept by the NPOs and are prouighee written request, to the Judge of
supervision in its supervisory functions and to #@ under its functions set out under the
AML/CFT Law.

Measures to ensure effective investigation andagatt of information (c.VIIl.4)

Domestic co-operation, coordination and informatiosharing on NPO-s (c.VIII.4.1); Access to
information on administration and management of NR®during investigations (c.VIl1.4.2); Sharing
of information, preventative actions and investigat expertise and capability, with respect to NPO-s
suspected of being exploited for terrorist finangmpurposes (c.VIII1.4.3)

1044. The Memorandum of Understanding between the Couwfcihe Twelve, the Judge of
Supervision over non profit entities and the FlIAsseut the basis for domestic co-operation,
coordination and information sharing on NPOs.

1045. Under article 4 of the 2009 MOU, the Council of Tweeand the Judge of Supervision
bound themselves to report immediately to the FlAemw they have a suspicion or there are
reasonable grounds to suspect that an entity aidheprofit sector a) may be used as a front for a
terrorist organisation to collect funds, b) mayexploited as a conduit for terrorist financing; c)
may conceal or execute in a non transparent waytrdresfer of funds or assets intended for
legitimate purposes but used for the benefit ofotests or terrorist organisations; d) may be
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involved in facts or circumstances covered underrdporting obligation set out in article 36 of
the AML/CFT Law.

1046. The competent authorities have access to informatiothe administration and management
of a particular NPO during the course of an inggdton. The legislation clearly sets out that no
restriction shall be applied to the investigatiotiaties and inquiries carried out or ordered bg t
Secretariats of State and the Public Offices invd)sthe Judicial Authority, the Central Bank and
the Supervisory Authority over economic activitidise Financial Intelligence Agency and the
Police Forces performing the functions of judigmllice. As regards the members of the non
profit sector, the 2009 decision had required ts&aldishment of separate databases with
information on members and associates, includinghfe NPO sector. As regards financial and
programmatic information, this data is recordedjplication of Decision no. 30 of May 2009, as
confirmed by the provisions of the 2009 MOU whicitluded specific forms for that purpose.
The balance sheets can be consulted through then€anal Registry.

1047. Article 4 of the 2010 MOU sets out provisions orformation sharing: the Judge of
Supervision and the Financial Intelligence Agenaglartake to inform the Council of the Twelve,
through the Bureau of the Great and General Countithe results of the verifications and
controls carried out while similarly, the Counciltbhe Twelve, undertakes to inform the Financial
Intelligence Agency and the Judge of Supervisiorthef checks conducted and the measures
adopted.

1048. Furthermore, under article 6 of the Memorandum, Eh& shall inform of the Technical
Commission for National Coordination of the anaysi the sources of funding and use of funds,
as well as of results of controls and supervisictivity. Minutes of the TCNC meetings that the
evaluation team has seen included information @tudisions held within the TCNC on the
control activity and analysis undertaken in respéthe NPO sector.

Responding to international requests regarding N$©points of contacts and procedures (c.VIII.5)

1049. The competent authority to respond to internatioequests for information regarding NPOs
would be the FIA, which would be competent to exgwinformation under article 16 of the
AML/CFT Law.

Effectiveness and efficiency

1050. San Marino has initiated several initiatives in @rdo address the concerns previously
identified in the third round evaluation, to iddyntithe features and types of non profit
organisations that are at risk of being misusedédamorist financing purpose and to undertaken
outreach to the NPO sector. Steps have also bken ta promote supervision and monitoring of
the sector.

1051. The effective implementation of the newly adopteduirements by the NPO sector and of
administrative penalties by the authorities coubd Ime assessed given their recent adoption and
the fact that the transitional period envisagedtier NPO sector to comply with the requirements
under Law no. 129 was still ongoing, despite the fiaat some of these requirements had already
been introduced in 2009. This raised questionsadsegards the up to datedness of the Registries
and of the data kept by the non profit sector iestitgiven that technically speaking, the
transitional period had not elapsed. It was alsodemonstrated that the supervisory action had
been fully effective.

217



Report on fourth assessment visit of San Marino — 29 September 2011

1052. The evaluation team also considered that the N@rs&ould benefit from a consolidation
of the newly introduced requirements, as thesesareut in various legal texts (decisions of the
Congress of State, MOUs, Law no. 129/2010, etoyyaer to avoid any risks of confusion among
the sector as to their obligations.

5.3.2 Recommendations and comments

1053. San Marino should pursue initiatives to promoteetif/e supervision of NPOs, in particular
those that account for a significant portion of firancial resources under the control of the
sector and a substantial share of the sector'miatienal activities.

1054. Competent authorities should ensure that followihg lapse of the transitional period,
relevant measures are taken to ensure that the N&@gly with the requirements set out in the
legislation and otherwise, that relevant sanctamespromptly applied.

5.3.3 Compliance with Special Recommendation VIII
Rating Summary of factors underlying rating
SR.VIII LC » Effectiveness issues: the effective implementatibtne newly

adopted requirements by the NPO sector and of asinaitive
penalties could not be assessed given the receptied of
those requirements and the fact that the transitigeriod
under the new legislation was still on-going. Thmuld have
impacted on the up to datedness of the informd¢ept by the
NPOs and by the Registries. It was also not deretest that
the supervisory action has been fully effective.

6 NATIONAL AND INTERNATIONAL CO-OPERATION

6.1 National Cooperation and Cordination (R. 31 and R32)

6.1.1 Description and analysis

Recommendation 31 (rated PC in th& 3ound report) & Recommendation 32.1 (rated NC inet
3" round report)

Summary of 2008 MER factors underlying the ratind developments

1055. At the time of the third round evaluation, San Marihad received a Partially Compliant
rating in respect of Recommendation 31 on the b#ss there was a clear lack of policy
coordination at national level and no formal meddimnwas established to enable competent
authorities to cooperate and coordinate their astio the AML/CFT sphere. In addition, there
was no collective review of the AML/CFT system aitsl performances which would have
enabled the set the basis for future developmemtsraplementation of policies and activities to
combat money laundering and terrorist financing.
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Legal Framework

1056. The San Marino authorities have reviewed the legal institutional framework in order to
address the concerns expressed during the lastagieal and foster co-operation and coordination
at national level. This is reflected by the newusimns adopted since 2008 and which govern
various aspects of national co-operation and caoatitin, including the ability of specific
agencies and institutions to make disclosures bamce the ability of other agencies to fulfil their
functions:

- the AML/CFT Law (Law no. 92/2008), which now inckslspecific provisions regulating co-
operation between the FIA and public administratjdaolice authorities, Central Bank and
Professional Associations (Chapter Il - National-dperation (articles 11-15) and has
amended the role of the Credit and Savings Comeittetting a framework for consultation
at national level between competent authorities fittencial sector and other sectors that are
subject to the AML/CFT Law (article 85)

- Congress of State Decision no. 17 of 11 May 200Coroperation of Law enforcement
authorities in preventing and countering ML and TF

- Law no. 92 of 29 June 2005, with amendments intteduin article 85 of the Law no.
92/2008 (Article 48)

- Congress of State Decision No. 6 of 29 May 2009 Emtablishment of a Technical
Commission for National Coordination, as subsedueminended by Decision no. 39 of 7
December 2009

- Memorandum of Understanding between the Supervi3Epartment of the Central Bank and
the FIA, dated 26 November 2008

- Delegate decree no. 146/2008 of 28 November 2008Regulations of the Financial
Intelligence Agency (in particular article 15 orsigsance to the Judicial Authority).

Mechanisms for domestic co-operation and coordamain AML/CFT (C. 31.1)

Policy mechanisms

1057. At the time of the third round evaluation, San Maridid not have a policy coordination
mechanism. The authorities have taken measures Ame 2008 and modified the functions of
the Committee for Credit and Savings (CCS) which is now entrusted under Article 48 of the
Statute of the Central Bank (Law no 96 of 29 Jub@52 as amended by article 85 of the Law no.
92/2008) with the function of “promotion of natidraand international co-operation for effectively
preventing and combating money laundering”. Accwdo article 48 as amended, the CCS shall
convene on a regular basis for that purpose ansetimeetings. The CCS is chaired by the
Secretary of State for Finance and consists ofrettfecretaries of State who are members of the
Government. When covering AML/CFT issues, its nmmegdi include the participation of a
magistrate appointed by the Judicial Council, thee®or of the FIA and a representative
appointed by the Commanders of the Police ForceprédRentatives of Professional Associations,
Public Administrations, and the obliged parties isaged by the law on the prevention and
combating of money laundering and terrorist finagcmay also be invited to take part in such
meetings, depending on the issues under the agenda.

1058. The Congress of State, by Decision No. 6 of 29 8§9 (as amended by Decision no. 39
of 7 December 2009) establishedechnical Commission for National Coordination(TCNC)
in order to assist the Credit and Savings Committeéeentify and develop AML/CFT technical
lines of actions and policies. The TCNC is alsawsted with the task to report on a regular basis
to the CCS with regard to legislative and admiaiste measures required and which are deemed
necessary to improve the effectiveness of the ANHI/Gystem. The legislator has subsequently
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confirmed the establishment of the TCNC (Decree hawl34/2010). The Commission, which is
headed by a magistrate appointed by the Judiciah€hb is composed of 11 members: the Head
Magistrate of the Single Court, the Director andcé/iDirector of FIA; a member of the
Supervision Committee of the CBSM and a memberhef dn-site inspection Service of the
CBSM; the commanders of the Police Forces and ®ypresentatives of the Police forces, 1
representative of the Secretariat of State of gardiffairs, Justice and Finance. Depending on
the agenda items, the Commission may invite othgraisentatives of public authorities or offices
to attend the meetings.

1059. The Commission is entrusted with the following &sk

a) coordinate the activity of combating money laenmg and terrorist financing carried out by the
above indicated authorities;

b) effect the communications referred to in Artié® paragraph 7 of Law no. 92 of 17 June 2008;
c) report to the Credit and Savings Committee reéeto in Article 48, paragraph 4 of Law no. 96
of 29 June 2005 about the tasks performed;

d) propose to the Credit and Savings Committee assful initiative aimed at effectively
preventing and combating money laundering andristritnancing;

e) monitor financial activities carried out on miied basis, not required to fulfil the obligations
referred to in Title Il of this Law, according gospecific law provision.

1060. The TCNC has held regular meetings discussing matioriorities, the development of new
legislation, regulations and other measures, akagdaksues related to changes regarding human
and organisational resources of the national aitith&r

1061. The work undertaken by the Technical Commissiarflected by the numerous legislative
and institutional proposals that were made in otdestrengthen the AML/CFT system in the
period 2008-2010 (see also the chart provided byatlthorities, in the Introduction part of this
report) and which have subsequently received tHitigad support of the Credit and Savings
Committee for their adoption and implementation.

Operational co-operation

1062. The competent authorities have also developed cleseking relationships on the
operational level. This is facilitated by the neagal provisions which regulate such co-operation
and implementing measures adopted on this aspect.

1063. Specific provisions on co-operation between the B other authorities are set out in
Chapter Il of the AML/CFT Law. The basis for co-opgon among the FIA and competent
domestic authorities are laid down in Article 1high establishes that public administrations, the
Police Authority, the CBSM, and professional asatichs shall co-operate with the FIA in the
prevention and combating of money laundering amebtist financing by,inter alia, providing,
upon reasoned request, the data and informatichdyethem.

1064. Co-operation between the FIA and the Police auiksrand the National Central Office of
Interpol is covered under article 12 of the AML/CE&w and includes also the exchange of
information.

1065. Co-operation between the FIA and the Judicial Adthas set out under article 15 of
Delegated Decree no. 146/2008 of 28 November 200&ssistance to the Judicial Authority,
according to which FIA may perform upon delegatmithe Judicial authority inquiries and
evidence taking and assist the Judicial Authontyiioceedings relating to crimes of ML and FT
and to the offenses and administrative violatiatosit under the AML/CFT legislation.

1066. Co-operation between the FIA and the Central Bankdvered under Article 14 of the
AML/CFT Law, which provides that whenever the CBSM,performing its supervision tasks
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over financial parties, detects violations of tae lor facts/ circumstances that might be related to
ML/TF, it shall immediately inform the Agency in itten form. Moreover, the law requires that
the CBSM provides the FIA with “data regarding fic&l parties, as well as information useful
for carrying out financial investigations upon regof suspicious transactions and for analyzing
financial flows”. In implementation of the legisha provisions above, in November 2008, the
FIA and the Supervisory Department of the CBSM hasigned a Memorandum of
Understanding, which regulates their respective pmiences aimed at strengthening the fight
against ML/TF. As advised by the authorities, tiv& &nd the CBSM exchange information on a
regular basis and coordinate with each other tiesjpective supervisory efforts. The FIA reports
supervisory irregularities, if any, and the CBSMhlights any organisational failures/gaps
identified, as well as other pertinent facts amdwhstances possibly related to AML/CFT.

Additional element — Mechanisms for consultatiobwieen competent authorities and the financial
sector and other sectors (including DNFBPS) (c231.

1067. Article 85 of the AML/CFT Law sets out that the Bident of the CSC can invite
representatives of professional associations, puaiministrations and the obliged parties under
the AML/CFT law to take part in its meetings. Thigchanism includes thus both financial
institutions and DNFBPs. However such mechanism&dosultation appear to be in place only
at the highest level, as opposed to the technesal |- TCNC’s work — where policy and legal
measures that involve the financial sector andrctetor are discussed and developed.

1068. FIA and other authorities have for the past tworgdaeen actively involved in training
seminars that include representatives from crewlit #inancial institutions and DNFBPs, and
consultation takes place in this context as wellthasugh informal contacts. These trainings
provide an opportunity to address issues and hestbfck. FIA has also developed its website
which contains very useful information for thesetees. While financial sector representatives
with whom the team met referred to having been wited and involved in some initiatives, the
involvement of DNFPBs representatives whom the tegothe development of the AML/CFT
policies and measures appear to be less frequé&he evaluation team was of the view that the
formal consultation mechanisms should further foonsconsulting obliged parties before the
development of new measures.

Effectiveness and efficiency

1069. The effectiveness of the co-operation and cooriinamechanisms among all domestic
AML/CFT authorities has clearly improved since tiwrd round evaluation. One has also to
consider in this context the small size of the d¢nuand of the institutions involved, as well as th
close relationship between the competent playersived in this process. The improvement of
co-operation at national level is also demonstrdgdtatistics kept by FIA on disclosures and
spontaneous information received and sent to ther @ompetent agencies. In the period January
to October 2010 ,FIA has received from other autiesr112 disclosures /spontaneous sharing of
information out of which 69 were considered disales of STRs. Out of 112 disclosures, the
majority were received from the CBSM (46 from timsgection Department, and 4 from other
Services); 30 from the Police authorities (20 frieantress Guard, 5 and 5 from Gendarmerie and
respectively Civil Police), 3 from Interpol, and #@m other agencies (16 from the Office for
Control and Supervision of Economic Activities, fi@m other Government Agencies and 1 from
the Central Liaison Office). FIA has also sent é§uests/spontaneous sharing of information: 4
to the CBSM; 15 to the Police Forces (10 to Geneaen5 to Civil Police), 6 to Interpol and 18
to other Offices (out of which 10 to the Office f@ontrol and Supervision of Economic
Activities). As regards co-operation with the Juaiauthorities, in 2010, FIA has received a
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delegation for financial investigations in 11 cnival proceedings and 3 rogatory letters and has
received information in 16 cases (rogatory letters)

1070. Meetings during the visit with the representatieéshe FIA and the CBSM (including two
joint meetings) revealed a rather high level ofoperation between these agencies. This might
also reflect the fact that the FIA, as such, hassighlly “departed from” the Central Bank only
recently. The discussions were indicative of a e&los-operation between the agencies in their
supervision efforts, including an intense exchamigaeformation on AML/ CFT related matters.

1071. As regards operational co-operation between FIA twedlaw enforcement authorities, as
explained in Section 2 of the report, these agsenaierk cooperatively on ML cases, and the
feedback on the co-operation instituted was versitpely assessed by these agencies. Regular
meetings are held between FIA and law enforcemaeittioaties including the Investigating
Judges, on specific issues, as needed, includirmgnalysis of issues arising from specific cases.

1072. Asregards the work of the TCNC, it has clearlyentaken its task very seriously, this being
evidenced by the high number of measures propaseédvaich resulted in important changes to
the AML/CFT system. In order to further implementer of improving the effectiveness of the
AML/CFT system, the TCNC should enhance its wollatesl to the examination of trends and
emerging money laundering risks, as well as devealmp formal consultation mechanism
regarding the development and implementation of ABHRT policies and legislation.

Review of the effectiveness of the AML/CFT systemaoregular basis (Recommendation 32.1)

1073. The mandates of the Credit and Savings Committelecarthe Technical Commission for
National Coordination include the review on a regudasis of the effectiveness of the AML/CFT
system, in order to be able to take any correatieasures as deemed appropriate to strengthen
effectiveness and plan strategic directions. Canmiig the changes that were undertaken since
2008, it appears clearly that the San Marino aitiberhave initiated the development of a
common vision in this field, and that regular ati@mto AML/CFT issues is being given not only
at expert technical level, but also at the higlpeditical level. Minutes of the meetings held by th
TCNC show that the Commission has to date discuss&dlts achieved by several competent
authorities as well as specific issues of impleron. However, given the recent establishment
of the TCNC, it had not yet the opportunity to yulhnalyse the overall effectiveness of the
AML/CFT system, including through an analysis @ftistics available to evaluate the adequacy of
the preventive and other measures.

Recommendation 30 (Policy makers — Resources, psifinal standards and training)

1074. The resources of the policy makers are adequateenalle them to fully perform their
functions. The Credit and Savings Committee is aumsed of 5 Secretaries of State. The
Technical Commission for National Coordination @nposed of 9 members, all of them being
high level officials experienced with AML/CFT issi€eThey are bound by the requirements of
their administration/institution as regards the fmentiality standards and are appropriately
skilled. For the TCNC’s meetings, they avail thelmse of the FIA's resources, the latter also
acting as its secretariat.
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6.1.2 Recommendations and Comments

Recommendation 31

1075. The Technical Commission of National Coordinatitlwidd enhance its role by examining
jointly trends and emerging money laundering risks], once FIA will have finalised the ML/TF
risk assessment, undertake regular reviews of ¥Me/BFT strategic direction in the light of the
risks identified, and as appropriate make necessdjustments to applicable policies.

1076. The Technical Commission of National Coordinatibowdd consider developing further the
formal consultation mechanisms of the financiakt@eand other relevant sectors, as appropriate,
to ensure an appropriate level of consultation iohrfcial institutions and DNFBPs when
developing AML/CFT policies and legislation.

Review of the effectiveness of the AML/CFT systemaoregular basis (Recommendation 32.1)

1077. The Technical Commission of National Coordinatiohowd analyse the overall
effectiveness of the AML/CFT system on a regulasidgi.e. bi-annually), including by
reviewing the statistics available and the resadtsieved by the competent authorities, in order to
evaluate the adequacy of the preventive and otleaisores that were implemented and develop
proposals which would form the basis for furthepiovements of the system.

6.1.3 Compliance with Recommendations 31 and 32 (criteB®.1 only)
Rating Summary of factors underlying rating
R.31 LC . Effectiveness issues: given that the TCNC was bstald only

recently, full effectiveness of the co-operatiord asoordination
mechanism could not be fully established; examomabf trends
and emerging money laundering risk does not apjeebe jointly
examined within this mechanism, and policies ancdhtegic
directions reviewed on the basis of the risk assess when
developed.

6.2 The Conventions and United Nations Special Resoletis (R. 35 and SR.I)

6.2.1 Description and analysis

Recommendation 35 (rated PC in thé” 3ound report)& Special Recommendation(tated LC in
the 3° round report)

Ratification of AML Related UN Conventions (c. RL3&nd of CFT Related UN Conventions (c. SR
1.1)

1078. San Marino was already a Party to the Vienna Canwersince 2001 and to the United

Nations International Convention for the Supprassb the financing of terrorism since March
2002.
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1079. After the third round evaluation, San Marino hasfiead on 1 June 2010 the United Nations
Convention against Transnational Organised Crimerefhafter Palermo Convention) and its
additional protocols, and those became applicabis respect on 20 July 2010.

Implementation of Vienna Convention (Articles 3-1B, 17 & 19, c. 35.1) and of Palermo
Convention (Articles 5-7, 10-16, 18-20, 24-27, 298334, c.35.1)

1080. The provisions of the Vienna and Palermo Convestithrat require criminalisation of ML
have been implemented in the Sammarinese legatmysds described under the analysis of
implementation of R.1. The requirements of the ewmton in this respect have been
implemented, with a few technical issues as desdriarlier remaining such as some physical
elements of the money laundering offence not eitiglicovered in article 199bis though these
were clarified by the case law, and the categaiexfences of terrorism, financing of terrorism
and piracy not fully covered as predicate offentiesnoney laundering, no extension to self
laundering and criminal liability of legal persons.

1081. The amendments to the existing legislation thatewietroduced through the AML/CFT
Law, the Delegated Decrees and decisions of thg@ea of State bring numerous improvements
to the legal framework implementing other aspedtthe Conventions, such as the liability of
legal persons (only administrative), joint inveatigns, special investigative means, international
co-operation in criminal matters, in particular MLad extradition, the detection of physical
cross border transport.

1082. Under Law No0.28/2004, law enforcement authoritiagenthe ability to apply, under judicial
authorization, special investigative techniquesshsas controlled deliveries and undercover
operations. Article 15 of the Law N0.28/2004 as adesl by Article 84 of the Law N0.92/2008
sets out that the Law Commissioner may authorieeiapagents of the Police Forces to conduct
undercover operations, intervene in intermediafiotivities, simulate the purchasing of goods,
materials and things aimed at suppressing the adfennder articles 199bis (money-laundering),
207 (usury), 337bis (terrorist association) andt&3{terrorist financing) of the Criminal Code.

1083. Law No0.98 of 21 July 2009 sets out the applicatiddnwire tapping in the context of
investigations. These special investigative tealesgare authorised for money laundering or
terrorism financing offences, as well as for otleéiences related to banking, financial and
insurance activities, however the authorities haaele limited use of those techniques.

1084. Delegated Decree no. 74/2009 (“Ratification of Daked Decree no.62 of 4 May 2009-
Cross-border transportation of cash and similarungents”) has been adopted and established a
declaration system with requirements related tosjgay transportations of cash and bearer
negotiable instruments.

1085. The limitations in the implementation of the Contiem’'s provisions are described in the
relevant sections of this report.

Implementation of the Terrorist Financing Convent{drticles 2-18, ¢.35.1 & ¢. SR. |.1)

1086. The provisions of the Terrorist Financing Convemtrelating to the criminalisation of FT
have been implemented through amendments to thair@ali Code (see Article 337 Ter -
Financing of Terrorism), definitions under the Law. 92/2008 (defining under the AML/CFT
legislation the terms “ terrorism”, “ terrorist &&nd terrorist”) and through Law no. 6 of 21
January 2010 setting out the measures and sasdiionthe administrative liability of legal
persons for offences under articl887 bis (Associations for the purpose of terrorism or
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subversion of the constitutional order) aB87 ter (terrorist financing) of the Criminal Code.
Those provisions implement a number of the Conwveidirequirements, as described under the
analysis related to SR.Il. However, as discussdigahe legislation does not criminalise a large
majority of the acts that are required to be cradised under the treaties annexed to the FT
Convention, and this impacts negatively also ondbfnitions of a terrorist and of a terrorist
organisation. Corporate criminal liability for FTa$ not been established. The limitations for
confiscation and in the context of mutual legaisiaace and extradition are also described in the
relevant sections of this report.

Implementation of UNSCRs relating to Prevention Sogpression (c. SR.I.2)

1087. The implementation of UNSC Resolutions is describader Special Recommendation IlI.
San Marino has taken adequate measures aimedbligshg a system that can effect freezes in
respect of UNSCR 1267 designations. However thesarea aimed at implementing UNSCR
1373 suffers from a number of gaps such as clestigblishing in the designating authority for
the purpose of UNSCR 1373 and relevant procedareddsignation, delisting, unfreezing etc in
respect of the persons designated under UNSCR 18%¥8|imited scope of assets subject to the
freezing mechanism under UNSCR 1373, shortcomingsing from a cascading effect of
deficiencies noted under SR.II in respect of cradigation of terrorist acts, etc. Generally the
freezing mechanism under UNSCR 1373 and 1267 doesxtend to funds or other assets
derived or generated from funds or other assetsedwor controlled directly or indirectly by
designated persons, terrorists, those who finagrcertsm or terrorist organisations. There remain
a few effectiveness issues, arising from a limigedareness of the obligations by all obliged
entities as well as the implementation issues, Wwhannot be fully ascertained in the absence of
adequate supervision of compliance with the requams.

Additional element — Ratification or Implementatmfrother relevant international conventions

1088. Since the third round evaluation, San Marino hases and ratified a number of other
relevant Council of Europe and other conventiomgluding the 2005 Council of Europe
Convention on Laundering, Search, Seizure and €oatfion of the Proceeds from Crime and on
the Financing of Terrorism (in force as of 1 Novem010).

6.2.2 Recommendations and comments

1089. San Marino authorities should:

»  Take additional measures, as relevant to implefiedigtthe Vienna and Palermo Conventions.

*  Take additional measures, as relevant to implerigiytthe CFT Convention, in particular by
addressing the shortcomings identified in SR I

»  Address the shortcomings identified in relationhte implementation of UNSCR 1373 and 1267.

6.2.3 Compliance with Recommendation 35 and Special Resamdation |
Rating Summary of factors underlying rating
R.35 LC * A few shortcomings remain in the implementatiortteg Palermo an
Vienna Conventions as outlined in the respectiviaes of this report
SR.I PC * Shortcomings remain in the implementation of the Gdnvention as
outlined in the respective sections of this reficet criminalisation of a

225



Report on fourth assessment visit of San Marino — 29 September 2011

large majority of terrorist acts, lack of corporatéminal liability,
limitations for confiscation, related gaps in thentext of MLA and
extradition).

» Shortcomings remain in respect of the implememntatib S/IRES/1373
as outlined in the respective section of this repsrwell as in respect
of the scope of assets as regards UNSCR 1267.

6.3 Mutual legal assistance (R. 36, SR. V)

6.3.1 Description and analysis

Recommendation 36 (rated PC in th& Bound report)

Summary of 2008 MER factors underlying the ratind developments

1090. San Marino was rated Partially Compliant, shortewsiincluding the absence of clear
specific national provisions on mutual legal assise processes and procedures; concerns about
the efficiency of the process of execution of MLéquests and possible delays, the difficulty to
ascertain whether there were grounds for refus@flof requests in the context of secrecy or
confidentiality requirements for DNFBPs, the abseata mechanism to consider the best venue
for prosecutions in cases that are subject to pubss in more than one country, and deficiencies
in ML and FT impacting on dual criminality. No comgpensive statistics were kept on an annual
basis on MLA requests with appropriate breakdowtsralated information.

Legal framework

1091. Where bilateral or multilateral treaties have beencluded between San Marino and other
states, mutual legal assistance is primarily gox@rby these treaties, subject to applicable
declarations and reservations notified by San Madpon ratification. If international treaties or
bilateral agreements do not stipulate specificsute provide otherwise, mutual legal assistance
shall be provided pursuant to the rules set outaw no. 104 on 30 July 2009, as amended by
Law no. 128 of 23 July 2010. For the purpose o$ thw, international rogatory letters shall
concern requests related to criminal proceedingsder to procure evidence or transmit articles
to be produced as evidence, records or documemntthefmore, it is to be noted that as regards
transfer of sentenced persons, new provisions ingauced by law no. 92/2008 (article 82).

Widest possible range of mutual assistance (¢.36.1)

1092. San Marino can provide a wide range of mutual legssistance in investigations,
prosecutions and related proceedings concerningynianindering and the financing of terrorism,
in application of the multilateral and bilateraragments to which it is a Party or otherwise based
on the national legal framework provisions. Thearetl legislation explicitly requires that “the
provisions contained in the international convamtiapplicable to the Republic and the rules of
Law no.104 must be construed ion the most favoaradhse to the international co-operation”.

1093. Mutual legal assistance measures under relevasrnitional convention§an Marino is a
party to the following international conventionacluding sectoral offense-related conventions
which have specific provisions on mutual assistance
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Table 35: Treaties of the Council of Europe on inteational co-operation in criminal matters
and sectoral aspects

Treaty Entry into force for
San Marino (in bold
new ratification}
European Convention on Extradition 16/6/2009
European Convention on the International ValidityCoiminal Judgments 18/7/2002
Convention on the Transfer of Sentenced Persons 1/10/2004
Additional Protocol to the Convention on the Tramsif Sentenced Persons 1/10/2004
European Convention on Mutual Legal Assistance 16/6/ 2009
European Convention on the Suppression of Terrorism 18/7/2002
Convention on Laundering, Search, Seizure and €cation of the Proceeds from 1/2/2001
Crime (ETS no.141)
Council of Europe Convention on Laundering, Sea8sizure and Confiscation of 1/11/2010
the Proceeds from Crime and on the Financing oféfism (CETS n0.198)

Table 36: Selected multilateral treaties of the Uneéd Nations

Treaty Entry into force for
San Marino
(in bold new
ratificationg
Convention against lllicit Traffic in Narcotic Dragand Psychotropic Substances 10 Oct 2000
Convention against Transnational Organised Crime 20 Jul 2010

Protocol to Prevent, Suppress and Punish TraffickinPersons, especially Women 20 Jul 2010
and Children
Protocol against Smuggling of Migrants by Land, &id Sea 20 Jul 2010

International Convention for the Suppression offthencing of terrorism 12 March 2002

1094. San Marino has, upon submission of the ratificatiwiruments, also introduced a number
of declarations and reservations to the above meadi conventions.

1095. In this context, it is noted that San Marino haddea declaration upon accession to the
Convention against lllicit Traffic in Narcotic Dragand Psychotropic Substances indicating that
“the establishment of “joint teams” and “liaisofficers”, under article 9, item 1, letter c) and d)
as well as “controlled delivery” under article 1fltbe [...] Convention, are not provided for by
San Marino legal system”. Considering the changeduced to its legal framework, which now
permits for instance controlled deliveries, anaider to enable the widest range of assistance in
application of this Convention, the authorities ddo review and withdraw /amend this
declaration as appropriate.

1096. Mutual legal assistance under a bilateral tre8gn Marino is also a Party to the following
bilateral agreements

i. Italy: Convention on friendship and good neighbourhodd(@ 1939)

ii. France: Convention on judicial co-operation in civil, corarnial and criminal
matters and on the execution of sentences in aivil commercial matters
(25.05.1967, ratified on 18.09.1968) . This coniwmnthas a limited scope
and covers, as regards co-operation in criminakerstthe notification of
judicial acts, the summons and appearance of veigsebefore the judicial
authority of the other State.

iii. Cuba: agreement on the execution of criminal senteneésden the Republic
of San Marino and the Republic of Cuba (13.07.2004)
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1097. The relevant provisions of the Convention signethwaly, which is the mostly used treaty,
are set out below:

Art. 29.
The Judicial Authority of each Contracting Partalshat the request of the judicial Authority
of the other Party, serve documents, carry outstigations, including the seizure of the
corpus delicti and any other act relating to criminal proceedingking place before the
aforesaid authorities. With regard to the mattereced by the paragraph above, the judi¢ial
authorities of the two States shall directly cominate to each other. In case of lack|of
competence of the requested Authority, the letbgatory shall be transmitted ex officio to
the competent Authority of the same State accorttirity legislation.
The execution of a letter rogatory may be deniety avhen it does not fall within the
competence of the Judicial Authority of the reqads$tate.

D

Art. 30.
When, in the framework of criminal proceedings takplace in one of the Contracting States,
the Judicial Authority considers that it is necegsto review documents held by the
authorities of the other Contracting Party, it skabmit a relevant request to said Authorities,
which shall transmit the requested documents, stljethe obligation of the requesting Party
to return them as soon as possible. The same mowsall apply to the corpus delicti and
any other item that may be used to convict or ddhaidefendant.

Art. 31.

If, in criminal proceedings before the judicial laatity of one of the two States, a witness| or
expert who is in the territory of the other Stabalsappear, said other State shall serve|the
summons on him/her anticipating, if necessary,er@xpenses, subject to the obligation| of
the requesting State to refund such expenses.
When the witness or expert, without legitimate osasioes not appear before the Court, the
requested State shall apply to him/her the measmasaged by its legislation in the event|of
non-appearance of witnesses or experts beforestienal judicial authority.
For the entire period required to testify or tofpen his/her task and return to his/her
Country the witness or expert shall not be prosetur arrested in the territory of the
requesting State for previous facts or convictiondor involvement in facts to which the
proceedings refer.

Art. 32
If, in criminal proceedings before the judicial lotity of one of the two States, the
confrontation with individuals imprisoned in thehet State is deemed useful, said other State
shall, upon request of the aforesaid authority,dhawer the prisoners, with the obligation|to
return them as soon as possible.

1098. As shown by the statistics provided by the authesjtthe majority of the requests received
from ltaly are based on the 1939 bilateral conwemteither independently or also in combination
with ETS no. 030, and for requests received frolreotountries, they are based on CETS no.
141.

1099. Mutual legal assistance based on reciprociéyticle 10 of Law no. 104 on 30 July 2009
provides that assistance can be provided alsoatsStvith which no international convention
exist on these matters, subject to a decision pyliéical body (Congress of State), based on a
technical report prepared by the Law Commissioagid subject to adequate guarantees of
reciprocity received from the requesting State.

1100. According to the legislation of San Marino, assise&amay include: the production, search
and seizure of information, documents, and evideincgeneral from banking or financial
institutions, or other natural or legal personsgreif not involved in the offence; interviews and
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taking of testimony; the obtaining of document®vaht to the offence; the servicing of judicial

acts also to “encourage” people in possessionlefaat information for the requesting State to
show up spontaneously (to this end the San Matgg may impose penalties on a witness
unreasonably refusing to appear or provide testynadentification, seizure and confiscation of

property or proceeds laundered or intended to lnediered.

1101. San Marino eliminated the restrictive requiremesttaait under Article 13(2) of Law no. 104
whereby “the acquisition of copies of documentsstitutes seizure”, by repealing the provision
through the amendments introduced through Law 8. df 23 July 2010, thus the mandatory
legal notification of the exequatur order will ramber be necessary.

1102. As regards providing originals or relevant docurseanid records, Article 15 of Law no. 104
sets out clearly that the Law Commissioner carstrancertified copies or photocopies of records
and documents requested. If the requesting Stateely requests the transmission of originals,
such requests are executed only if it is possibid,the requesting State shall be required torretur
them as soon as possible, unless San Marino needomguires them. When acquisition of
originals is requested, this is carried out throsgizure, and in such cases dual criminality is
applied.

1103. The Law no.104/2009 as amended in July 2010 nowigee that the Law Commissioner
may authorize, following the express request offtineign State, that the requesting authority be
present at the execution of the letters rogatatjc(@ 16 amended).

Ability to provide assistance in timely, construetiand effective manner (c. 36.1.1) and Clear and
efficient processes (c. 36.3)

Processes

1104. Mutual legal assistance measures under relevarnational conventiong.he channels for
incoming mutual legal assistance requestgaries, as shown by the declarations or resemnatio
made by San Marino upon ratification of the Conient
- European Convention on Mutual Legal Assistance (EHI33): any requests for legal

assistances and documents should be submittedlgit@¢he relevant judicial authority with
a copy to the Secretary of State for Justice (dattan concerning article 15)

- Convention on Laundering, Search, Seizure and €gatibn of the Proceeds from Crime
(CETS 141), service of judicial documents can bectdéd only through its central authority,
without prejudice to what is provided for in biledetreaties, that is the Secretariat of State for
Foreign Affairs (reservation concerning article 21)

- Convention on Laundering, Search, Seizure and €catibn of the Proceeds from Crime and
the financing of terrorism(CETS 198): serving oflipial documents to persons affected by
provisional measures and confiscation can be delivenly through its central authority, that
is the Secretariat of State for Foreign Affairsgldeation concerning article 31).

1105. Mutual legal assistance under a bilateral tredtye Convention between lItaly and San
Marino enables direct communication between judiaigthorities. Under the agreement with
France, requests are sent and received througleateggy the Secretary of State for Foreign
Affairs of San Marino and the Ministry of JusticeFvance. As for the Convention with Cuba, the
central authorities are the respective SecretaBtate and Minister of Justice.

1106. Mutual legal assistance measures under the natienadlation (in the absence of any
Convention setting out specific rules or providotherwise)As regardsncoming requests Law
no. 104/2009 enables direct relations between titeomal judicial authority and that of the
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foreign country with a view to facilitating the medure for mutual legal assistance: article 6
provides that the request and annexed documentk shaddressed directly by the judicial

authority of the requesting State to the Single r€otithe Republic of San Marino, and at the
same time a copy shall be sent to the Secretdriitiate for Justice.

1107. As regardsoutgoing requests Law no. 104/2009 provides that, subject to iraéomal
conventions’ provisions which permit direct comnuation, theinvestigative judge shall
forward to the competent foreign authority the esja relating to criminal proceedings by
sending the request to tBecretariat of State for Justice which sends them to the Ministry of
Justice of the requested State through diplomédtamneels. In practice, it was indicated that the
modalities for transmission indicated in the requeseived from the foreign authority are used or
otherwise the ones indicated in respect of the €otion on the basis of which the request was
made. Outgoing requests do not require transmiss@iiplomatic channels (i.e. Secretariat of
State for Foreign Affairs), they are transmitteckhy Secretariat of State for Justice. Transmission
is carried out on the same day of receipt fromQbart, the Secretariat recording the timelines of
execution of requests (both incoming and outgoiagyl keeping track of the timelines for
execution.

1108. There are clear processes for the receipt and tapaf mutual legal assistance requests, as
set out under the declarations to the respectingergions as complemented by the legislation.

Execution of requests and time limits

1109. Reciprocity.As regards requests submitted by a State withiwan Marino does not have
an agreement in place, the Law Commissioner isiredjunder the law to submit within 30 days
of the receipt of the request, a technical repatireg whether the request complies with the legal
requirements. The Congress of State is the awhtaking a decision as to whether assistance
should be granted or denied, following which ther8ery of State for Justice shall require the
foreign state a guarantee of reciprocity. The Saryeof State may refuse to execute the letter
rogatory in the absence of adequate guaranteesdarne deadline —i.e. within 60 days of receipt —
applies to the Law Commissioner for the executibnthe letter rogatory, starting from the
moment of receipt of the communication by the Secyeof State. There were no cases where the
execution of a letter rogatory was refused.

1110. Mutual legal assistance measures under relevagtnational conventions he provisions
under international conventions do not set outifipdgane limits for execution of requests. When
executing requests, the Sammarinese rules govemirtigal legal assistance as explained below
would be applied.

1111. Mutual legal assistance under a bilateral tretitgre are no specific provisions about the
timing of execution of requests, thus the deadlmestioned above would also apply.

1112. Mutual legal assistance measures under the natienadlation (in the absence of any
Convention setting out specific rules or providiothherwise) Ordinary rules governing mutual
legal assistance set out specific time limits fesponding to incoming mutual legal assistance
requests. Article 8 of Law no. 104/2009 requiresltaw Commissioner to rapidly execute letters
rogatory (except for cases which are suspendethjnrénd no later than 60 days of receipt, by
adopting an order of exequatur.

1113. In cases where the information contained in thaugsfjis not sufficient, and additional
information is required, the time limit shall runom the receipt of the amendments and/or
information requested to complete the request.l&dislation does not specify any time limit for
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the Law Commissioner to contact the foreign authiakith a request to complete or modify its

request, however the authorities indicated thatithundertaken within the timelines set out in the
legislation, and that if no action is taken by ttev Commissioner, this constitutes a ground for
disciplinary sanction. If the foreign authority doeot modify the request within 1 year, the
request is filed.

1114. The execution of a letter rogatory can also beeuspd, by motivated order, if it is likely to
be detrimental to investigations in criminal pradiegs pending in San Marino (article 10).
Again, there is no provision explicitly requiringet Law Commissioner to rapidly execute the
letter rogatory, once the grounds for suspensiore leased to exist, however the authorities
clarified that once the grounds for suspension hdisappeared, the time limit for execution
remains 60 days, from which the number of daystsipefore the suspension are deducted. There
have been no instances of suspension in practice.

1115. Chapter Il of Law no. 104/2009 includes specifioyisions regarding appeals. Orders of
exequatur of mere notifications cannot be challdng@rders of exequatur involving coercive
measures can be challenged by the parties invdtvéide Judge of Appeal in Criminal Matters,
within 10 days of receipt of service of the ordéregequatur. The Judge of Appeal will take a
decision upon expiry of the deadlines set undetdfislation (i.e. up to 45 days in total between
the time when parties can examine the requesttinfiee when the request is sent by the Law
Commissioner to the competent judge and the timesdbmission of remarks by the parties and
the decision of the Judge of Appeal).

1116. Lodging of appeals suspended the execution ofdtier§ rogatory, and this provision was
amended in July 2010 to indicate that lodging gbess is no longer an automatic ground for
suspension but constitutes a ground for suspermdidime transmission of documents relating to
the execution of a letter rogatory to a foreigrhauty. The authorities indicated that the lodging
of appeals do not prevent the investigating judgefcollecting the evidence as requested by the
foreign authority, but only suspends the transmisgintil the Judge of Appeal has taken a
decision. The average time for an appeal, inclutlegdecision by the judge, is on average up to
20 days.

1117. Article 33 of Law no. 104/2009 included a secondeleof appeal procedure before the
Judge of Third instance in criminal matters, fopegs on grounds of legality related to the order
of the Judge of Appeal (appeals which could be fdabed within 30 days of receipt of service of
the order, with 10 additional days to provide reksarand subsequent 20 days for decision
making). This provision was repealed as of July®@@hd is a positive development, as it seems
now to warrant conditions for an efficient procémsdealing with and executing MLA requests.

1118. The authorities indicated that the average timeef@cution of requests (from the date of
receipt till the date of transmission, includingpegl if relevant) in 2009 was 65 days while in
2010 this was reduced to 54 days. The statistiogigeed by the authorities indicate that requests
are being dealt with in a good time, without inaugrundue delays, with some complex cases
having been carried out in 30 days.

No unreasonable or unduly restrictive conditionsnaumtual assistance (c.36.2)

1119. The Law Commissioner is the authority entrustedhliie execution of letters rogatory and
thus who assesses the requirements in order tondete whether, on the basis of existing
legislation, their form is in conformity with thepplicable conditions. Execution of requests is
subject to the dual criminality principle as a mnedition for granting MLA or certain forms of
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assistance. The authorities indicated that for lesasive and non mandatory measures, mutual
legal assistance can be provided even in the absritual criminality.

1120. In order for the Law Commissioners to acquire thievant documents, they delegate the
execution of the actions covered by the requesiiddNucleo Interforze and/or the FIA and/or the
Central Bank, in the framework of their respecto@mpetences. Examples of orders received
referred for instance to cases where FIA was ap@oito carry out “investigations” pursuant to
articles 2 and 5 of Law no. 92/2008, such as teatitication of the beneficial owner of a trust
account, while in addition, investigations wouldalbe ordered and delegated to the Central
Bank, in the event of alleged illegal practicediofncial activities, so as to identify all the erd
illegally collected and the relevant beneficial @ and both would be required to review the
overall operations related to the trust deeds. fhar acquisition of documents, the Law
Commissioner usually required the financial insittia to make available all documents requests
to the police/judge and when doubts arise as tocthrapleteness of documents and if the
documents are not handed in within the timefrantécated, additional measures of search and
seizure can be ordered.

1121. Mutual legal assistance measures under relevarhational conventiondhe execution of
rogatory letters is undertaken in application af tirounds for refusal set out in the respective
conventions. It is noted that, as permitted byGbavention, San Marino introduced a declaration
upon ratification of the European Convention on bdlil_egal Assistance whereby it reserved the
right to accept requests for judicial assistanaeépect of search or seizure of property depending
on the conditions that a) the offence motivating ligiters rogatory is punishable under both the
law of the requesting Party and the law of the ested Party and c) the execution of the letters
rogatory is consistent with the law of the requesRarty. Also, in respect of service of a
summons on an accused person who is in its tegritiowill only grant assistance if summons are
transmitted to the competent authority 40 days rieefbe date set for the appearance of the
accused person.

1122. Mutual legal assistance under a bilateral tre@itye Convention with France requires dual
criminality for requests. The Convention betweem $&arino and lItaly provides in article 29
paragraph 3 that the execution of a letter rogatuay be denied only when it does not fall within
the competences of the Judicial authority of tlupiested State.

1123. For requests based on the 1939 bilateral agreewigimtitaly, the San Marino authority
verifies the existence of certain pre-requisiteghsas 1) the double criminality principle, 2) that
the actions requested do not conflict with the mions of the breach of peace laws or with the
sovereignty and safety of the country to whichréguest is addressed and 3) that the requesting
authority accompanies its request with an anallypoasentation of the fact in order to verify the
correspondence of the offence. In addition, thécjatlauthority verifies that the grounds set out
in Law no. 104 are also respected (see below).

1124, Mutual legal assistance measures under the natienadlation (in the absence of any
applicable agreement or provisions stipulating otiee). Sammarinese legislation sets out in
Article 8 (Law no. 104 on 30 July 2009, as amenisjelaw no. 128 of 23 July 2010) six specific
grounds which are cumulative, pursuant to whichualliegal assistance may not be provided:

1) if the acts requested are contrary to the golasienshrined in the Declaration of Citizens’
Rights and Fundamental Principles of San Marinsttutional order;

2) if the acts requested are expressly prohibitelh;

3) if the acts requested prejudice the sovereigsggurity or other essential interests of the
Republic of San Marino;
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4) if the request concerns an offence considerpdlitical offence or an offence connected
with a political offence under San Marino Law. I case shall the offences of association for
the purposes of terrorism, terrorist financing dinel offences committed for the purpose of
terrorism or subversion of the constitutional orderdeemed political crimes;”

5) if the request concerns the same fact and thne ggerson against whom the San Marino
judicial authorities have issued a final judgement.

“6) if the letter rogatory concerning search orzaee of property is submitted on the basis of
offences that are not punishable under both theofathie requesting State and the law of the
Republic of San Marino, or if the request is natsistent with the law of San Marino, unless
the fact against which the foreign Judicial Authptiakes action is connected with offences
for the purposes of terrorism, terrorist financiag, well as with offences committed for the
purpose of terrorism or subversion of the constingl order;

7) if the letter rogatory concerns the summons efitaess, expert or defendant before the
foreign judicial authorities and the requestingt&tioes not provide any appropriate guarantee
in regard to the immunity of the summoned person.

1125. Based on the information received, it does not appbat these are unreasonable,
disproportionate or unduly restrictive. The amendisemade in July 2010 to Law no. 104,
abrogating the double appeal procedure have eltedna restrictive condition for the execution
of mutual assistance requests. The lodging of peapmo longer constitutes an automatic ground
for suspending the execution of a request, it i naly a ground to suspend the transmission of
documents to the foreign authority until the Judfj@ppeal takes a decision.

1126. The deficiencies in the ML offense, noted under ddemendation 1 (i.e. absence of
criminalisation of self laundering) may impact dre tability of San Marino to provide certain
forms of international co-operation where dual dnafity is required. No requests involving ML
were refused so far on the basis of the dual calitynrequirements.

Provision of assistance regardless of possibleliraraent of fiscal matters (c. 36.4)

1127. As mentioned in the third round MER, the fact thairedicate offense is also considered to
involve tax matters is not sufficient to deny assise. Dual criminality applies. The authorities
indicated that Law no. 99 of 7 June 2010 has iniced the crimes of false invoicing and false
statements through the use of forged invoices, lwkitended the possibility of San Marino to
offer foreign authorities legal assistance alstisoal matters, in addition to conducts qualified a
fraud to the detriment of the inland revenue draign state which were already covered.

Provision of assistance regardless of existen@eofecy and confidentiality laws (c. 36.5)

1128. Law no. 5 of 21 January 2010 amended article 3@gvaph 5 of Law no. 165 of 17
November 2005, providing inter alia that bankingreey cannot be evoked against the Law
Commissioner in criminal cases as well as of ot8an Marino public bodies and offices
responsible for the direct exchange of informatiath foreign counterparts in accordance with
the international agreements in force. Productibralb information and documents held by
banking or financial institutions may be compelladhe framework of a rogatory commission.
Article 37 of Law no. 104 also clarifies that undhgticle 36 paragraph 5 of LISF, bank secrecy
cannot be invoked in the hearing.

1129. Professional secrecy cannot be invoked againsiutiial authority: article 38 of Law no.
92 of 17 June 2008 expressly establishes thatialffend professional secrecy shall not be
invoked against the Judicial Authority, the Ageranyd the Police Authority in the exercise of
their functions, except for information that lawgemd accountants acquire while defending and
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representing their client during judicial or adrsinative proceeding. The provision applies both
to domestic proceedings and proceedings involvitedtar rogatory, since Art. 13, paragraph 1 of
Law no. 104 of 30 July 2009 establishes that tdggushall carry out the requested acts according
to the modalities set forth in national legislatidrawyers (art. 17, Decree no. 56 of 26 April
1995) and accountants (art. 15, Decree no. 57 @i 1995) are allowed to abstain from giving
evidence on facts in Court. In practice, the adjarsof copies, searches and seizures executed at
the offices of professionals (especially accourstaoit also notaries) takes place very frequently,
as indicated by the authorities, and professioeatexy has never been invoked in any domestic
proceedings or proceedings initiated after theiptod a letter rogatory.

Availability of powers of competent authorities gfing R.28, c. 36.6)

1130. In response to mutual legal assistance requeses,séme investigation powers and
techniques may be used as for domestic proceedimsioted in the third round MER, the
investigating judge and the three law enforcemaitisthave adequate powers required to carry
out investigations and take statements concermiygcame (with the exception of certain tax
related cases and self money laundering cases wvanichot deemed to be predicate underlying
offences).

Avoiding conflicts of jurisdiction (c. 36.7)

1131. The situation remained unchanged. Under Articles65and 7 of the Criminal Code
specifying the domestic criminal jurisdiction, amgo- either foreigner or stateless - committing
an offence on San Marino territory is subject todbmestic legislation, except where otherwise
stipulated in international agreements. The offeiscdeemed to have been committed in San
Marino when the perpetrator committed criminal awtef the conduct occurred therein. The same
principle applies to anyone committing outside tditory of San Marino a particularly serious
offence, e.g. felony, including terrorist assodator financing of a terrorist association, or any
other offence which San Marino is obliged to suppre even if committed abroad - under an
international treaty. Where the same individual basn already convicted abroad for the same
conduct, then in determining the punishment tonyeoised domestically, account is taken of the
sentence rendered and served, as the case maytej.a

Additional element — Availability of powers of catent authorities required under R. 28 (c. 36.8)

1132. The powers of the competent authorities may be usdlde event that a direct request is
made by foreign judicial or law enforcement auttiesi to domestic San Marino counterparts. The
bilateral conventions (e.g. Italy, France) provadi&o for this possibility.

Special Recommendation V (rated PC in th Bund report) - International Co-operation under
SR. V (applying 36.1 — 36.6 in R.36, c.V.1)

1133. The provisions described above apply equally tditie against terrorism and TF. It should
be noted however that the deficiencies describel@uBpecial Recommendation Il impact on San
Marino’s ability to provide mutual legal assistanoe cases where dual criminality is a
precondition.

1134. Also, it is important to note that as regards trmugds for refusal, that article 8 (4) provides
explicitly that “in no case shall the offences sbaciation for the purposes of terrorism, terrorist
financing and the offences committed for the puepad terrorism or subversion of the
constitutional order be deemed political crimes'ttide 8(6) also covers specifically letters
rogatory concerning search or seizure of property.
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1135. There have been no (incoming or outgoing) reques$tssistance involving terrorism or FT
offences.

Additional element under SR V (applying c. 36.76883n R. 36, c.V.6)
Effectiveness and efficiency

1136. The evaluation team welcomes the legal changesdnted by San Marino. The
international instruments ratified have strengtltetiee legal basis upon which co-operation in
criminal matters and extradition can be providele Tnternal legal framework has also been
improved and clarified, which is a very positivefst

1137. The total number of requests sent and received,irarmrticular requests regarding ML
cases and other banking and financial crimes, b&ably increased, with instances involving very
complex requests and detailed assistance meaancesensitive cases involving organised crime,
as shown by the tables of statistics provided byatlthorities.

1138. These arrangements for delegating a number of taskse Central Bank and the FIA, in
close co-operation with the Police officials, aeeliar to the situation of San Marino and appear
to result in an efficient process for executing thatual legal assistance requests, though adding
an important workload which impacts on the limitedources of these authorities.

Recommendation 30 (Resources — Central authorityr feending/receiving mutual legal
assistance/extradition requests)

1139. As regards the ‘central authority’, as mentionedvab for the purposes of some of the
international conventions, this task is carried lmpthe Law Commissioners of the Single Court.
Transmission is also ensured in limited cases é\Sticretariat of State for Foreign Affairs.

1140. As regards the Secretariat of State for Foreigraifdf this activity is carried out by the
Economic and Social Affairs Director of the Foreigffairs Department and, if absent, by the
Political Affairs Director. They both rely on twoolaborators. As regards the letters rogatory
received by the Secretariat of State for Foreigiaifd, they amount to 10 in 2009 and 8 in 2010,
out of which 8 and respectively 6 involved moneynidering cases. As regards outgoing letters
rogatory, there have been only 5 letters sent abio&2009-2010, out of which 1 related to a
money laundering request. The Secretariat indicHtatlits staff devote 5-10 days per year of
their working time to this activity.

1141. Incoming letters rogatory were assigned to two stagfies until December 2009, when
following the recruitment of new magistrates, thegk Court has reviewed the division of
workload related to international legal assistaaoe at the time of the on-site visit, the execution
of incoming letters rogatory were divided among &gmtrates. This is a very much welcome
development, considering that at the time of thidtiround evaluation, only one magistrate was
responsible for the execution of mutual legal #aasi requests. One Law Commissioner is
responsible for executing letters rogatory conegnmoney laundering and those requesting
investigations and acquisition of documents heldblged entities, another Law Commissioner
deals with proceedings involving extradition and temaining incoming letters rogatory, except
those which, regardless of the offence exclusivefyuest the identification of the person having
cashed cheques with San Marino banks, which arellédrby a different judge. When the
requests for legal assistance made by foreign atidsoconcern offences for which domestic
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criminal proceedings have already been initiatee |¢tter rogatory falls within the competence of
the Investigating Judge who has been assignec tdamestic proceedings.

1142. As regards the execution of the requests, basetteoimformation received, the FIA was
delegated to execute acts for 10 requests in 20@Pfor 8 requests by November 2010. This task
is undertaken by the FIA Director and Deputy Dioectvho are assisted in some cases also by
Police Forces. Though no information was made abkal on the time spent by them on this
activity, the evaluation team remained under th@rassion that this was rather resource
intensive, considering the other duties that theagament of the FIA has to carry out as their
core activity.

1143. In 2009, the CBSM was required to execute actiwitierespect of 18 requests and in 2009
in respect of 9 requests. This task is undertakethd Head of the on-site supervision department
together with staff members (on average 3 persovis), receive support on-site by the Police,
and the total time spent in 2009 on execution chsdelegations absorbed about 30% of their
total working time, and approximately half of that2010.

1144. As regards the Police authorities, in 2009, theyewdelegated to carry out activities in
respect of 99 cases of letters rogatory, out ofctwHiO related to ML, while in 2010, these
amounted to 97, out of which 9 related to ML offesicThis data does not include the cases where
the Judicial Police was entrusted with the taskesfing documents. The Police staff carrying out
this task is composed of the Inter-Force Groumgpéctor of the Civil Police, a sergeant of the
Civil Police and an assistant of the Civil Poliaesergeant of the Fortress Guard and a sergeant of
the Gendarmerie) and the Fraud Squad within thé Balice (led by an inspector and composed
of 8 members). In relation to specific investigaipalso the divisions of the various corps are
employed. On average, the Inter-Force devoted 50%s avorking time to execution of acts
related to letters rogatory, the Fraud Squad aB0O@b of its working time, and other Police
personnel 3-5%.

1145. Considering the statistics provided by the Singbe€on the number of letters rogatory the
evaluation team remains reserved on the adequadyimian and technical resources of the
Judicial Authority which performs the role of ‘cesitauthority’. Furthermore, the evaluators were
also concerned by the cascading effect and impathe@workload of the officials of the FIA and
the Central Bank, which are being delegated to @eean increasing number of assistance acts
necessary for the execution of those requests. &Maduators consider that the competent
authorities continue to commit themselves in tlistar, by increasing the number and efficiency
of the staff supporting magistrates to enable tteenarry out the tasks assigned independently.

1146. It was not demonstrated that the adequate techmesns and equipment (e.g. ICT
equipment, equipment for video/telephone confereneehnical means required for special
investigative measures) are available for competaihorities enabling them to adequately
respond to mutual legal assistance requests.

Recommendation 32 (Statistics — c. 32.2)

1147. The authorities provided detailed statistics comicgy ML related incoming and outgoing
mutual legal assistance requests, as well as reguedated to other offences. The tables regarding
incoming requests include information as to whetier requests were granted or refused, the
legal basis on which they were based, the respimes, as well as if they involved seizures or
confiscation measures.
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1148. As regards requests for assistance, the informatiorived clearly shows that the large
majority of criminal proceedings at preliminary @stigations stage on money laundering involve
an outgoing rogatory letter. Thus the authoritiasehsent to foreign authorities 5 rogatory letters
in 2008 (out of 8 notitia criminis), 7 out of 10 B009 and 4 out of 9 in the first half of 2010,
totalling 16 rogatory letters in respect of preliy investigations. These requests are being
made by the individual investigating judges dealvith the criminal proceedings to which the
requests refer (i.e. 4 investigating judges andtliéore commissariale).

1149. As regards the total letters rogatory sent to fpreudicial authorities in ML cases, in 2009
there have beeR2 requests for ML (out of a total of 200 requests). The other categoof
offences involved for which rogatory letters arentseabroad involve the following:
misappropriation (53), bad cheques (34), unlawfypersonation of a person (22), and swindling
(16). 2010 statistics total 261 letters rogatomyt of which36 for ML, and the largest numbers
involve misappropriation (51), fraud (45), thef6{3Considering the numbers, there is clearly an
increase of outgoing letters rogatory for ML cadése authorities indicated that the average time
for processing such requests took on average dhmainths.

Table 37: Statistics outgoing letters rogatory

Outgoing letters rogatory
Type of offence year 2009 year 2010
Money Laundering 22 36
Banking and financial crime 3
Offences against the person 30 26
Theft 8 35
Robbery 2 1
Extortion 3 3
Misappropriation 53 51
Damage 3 2
Fraud 45
Bad cheques 34 12
Bankruptcy 2 7
Crimes against public faith 12
Illicit trafficking in narcotic drugs and 1 1
psychotropic substances
Forgery 11
Unfaithful administration 5
Other offences 12 23
Total 200 261

1150. As regards requests related to ML received froneifpr authorities, in 2009, out &1
requests 13 came from ltaly, and others from Switzerlathe, Netherlands, Belgium, France and
Great Britain. The majority of predicate offencegdlved related to fraud, with 3 cases involving
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mafia type criminal conspiracy, and 3 instanceateel to trafficking in narcotic drugs. As regards
the first half of 2010, San Marino had receivedequests(4 requests from Italy and 1 from
France), all of which have been executed. Thestitzdi show that there has been 1 case in 2009
where the request was not fully executed, andassistance was not granted in respect of certain
types of assistance (i.e. identification of thershalders of a bank, a fiduciary and foundation,
and hearing of the banks’ and fiduciary's officigls obtain information on accounts and
beneficial owners).

1151. The total number of letters rogatory received frimmeign judicial authorities in 2009 other
than for ML amounted to 189, the large majoritywdfich concerned the offences of receiving
stolen goods (85), swindling (24) and bankruptcy)(IML requests represent 10% of total
requests. As regards 2010, San Marino had recéiv@dequests for offences other than ML. The
authorities indicated that assistance was gramtedlifthese requests.

Table 38: Statistics incoming letters rogatory

Incoming letters rogatory
Type of offence year 2009 year 2010
Receiving of stolen goods 88 71
Bankruptcy 14 14
Extortion 1 1
Swindling 24 25
Exploitation of prostitution 1 1
Corruption 2 1
Violation of official secrecy 1 1
Murder and other offences against 22 16
the person
Sexual violence 0 1
Child abduction 1 0
Theft/misappropriation 7 8
Robbery 0 1
Counterfeiting of marks 4 0
Drugs 0
Falsehood 4 1
Association to commit offences 1 1
slander/perjury 0 5
Usury 5 6
Illicit trade in pharmaceuticals 0 2
Tax offences 0 8
Weapons 0 1
Smuggling 0 1
Construction crimes 0 1
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Other crimes 11 10

Total 189 176

1152. The statistics received regarding appeals in résgeccoming letters rogatory show that in
2009 4 appeals were lodged (2 in ML related reguektin a request involving bankruptcy
offences, 1 in usury) while in 2010 there were @egts (3 for ML related requests, 1 in a
bankruptcy request, 1 in usury, 1 in a fraud case)

1153. No requests were received or sent regarding temoor financing of terrorism offences.

6.3.2 Recommendations and comments

Recommendation 36 and SR.V

1154. San Marino should:

. rectify deficiencies in the ML and TF offences twsere that they are able to provide fully
assistance when dual criminality applies;
. review and withdraw /amend the declaration madesicering the changes introduced to its

legal framework, which now permit for instance colied deliveries, and in order to enable
the widest range of assistance in application ef @onvention against lllicit Traffic in
Narcotic Drugs and Psychotropic Substances;

. publicise on an appropriate government website (central authority’s website) the
legislation applicable to mutual legal assistanod axtradition requests and any other
relevant related information in English, so asgsist foreign authorities which may wish to
formulate such requests with information on thdecda for such requests, grounds of
admission and processes and procedures applicatiiis irespect.

1155. San Marino should consider:

. ratifying the additional protocols to the Europe@anvention on Mutual Assistance and
Criminal Matters.
. keeping the reservations entered to CETS no. 19®réwisions intended to broaden

AML/CFT international co-operation under review aad an appropriate time consider
whether they are in a position to lift them withview to granting such assistance in
relations with Parties to CETS 198.

Recommendation 30

1156. San Marino should:

« continue to ensure that the Judicial authoritydscuately funded and staffed to fully and
effectively perform its functions in respect of Mlakd extradition requests, through regular
reviews of its resources and workload, as well fahe allocation of tasks among relevant
judges.

» ensure that judges who are involved in MLA and adktron requests are adequately trained
through on-going internal training but also extétraining in order to develop their expertise
and know-how in handling international legal redses

» review the impact on the workload of the FIA andfed Central Bank management derived
from the execution of the mutual legal assistamcpiests, to ensure that this does not affect
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negatively the performance of their core functiansl their relationship with the supervised
entities;

* review existing technical resources available aaic tappropriate measures to ensure that
proper technical means and equipment (e.g. ICTpeaemt, equipment for video/telephone
conference, technical means required for speciasiigative measures) are available for
competent authorities enabling them to adequategpaond to mutual legal assistance
requests.

1157. San Marino should consider:
e promoting trainings in foreign languages for rel@vprofessionals, in order to enable direct
communication between judicial authorities, otlamt with Italy.
» reviewing technical resources available enabling ikeep track of incoming and outgoing
requests and implement, if appropriate, an autairgtstem.

Recommendation 32

1158. This Recommendation is fully observed.

6.3.3 Compliance with Recommendations 36 to 38 and SpReileommendation V
Rating Summary of factors relevant to s.6.3.
underlying overall rating
R.36 LC * The money laundering offence still does not coetfrlaundering,

which could have a negative effect on the execuabmutual
legal assistance requests and granting of extoadith the context
of the application of the dual criminality requiremn.
» Effectiveness concerns (until shortly before trstythe procedurg
of double exequatur impacted on the effectivenésxecution of
requests).
SR.V LC * In TF cases, the shortcomings identified under ISRaly limit San
Marino’s ability to provide mutual legal assistance

1Y%

6.4 Extradition (R. 39, SR. V)

6.4.1 Description and analysis

Recommendation 39 (rated PC in th& Bound report)
Legal framework

Summary of 2008 MER factors underlying the ratind developments

1159. San Marino was rated Partially Compliant, shortewsi including concerns due to the
limitations in the legal framework regarding exitaoh, specific concerns as regards the
processes and procedures for such requests, anthaldimitations arising from deficiencies of
the ML and terrorism offences.

1160. The following developments have occurred sinceltird round evaluation:
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. Law no. 92/2008 introduced specific provisions regay extradition for terrorist crimes and
transfer of persons (articles 81 and 82)

. San Marino ratified the European Convention on &tition (with effect as of 16 June
2009).

ML as extraditable offence (c. 39.1)

1161. For requests from other Parties to the Europearvé&udion on Extradition, as the latter
applies to offenses that are punishable with ingmnsent of twelve months or more, both ML and
TF qualify as extraditable offenses.

1162. It is to be noted that the reservation entered ttcld 28 indicates that all bilateral
agreements on extradition with the contractingipamf the Convention will remain in force (i.e.
in San Marino’s case, with Belgium, France, Itdited Kingdom, the Netherlands). According
to San Marino’s case law (Law Commissioner, Deake#l September 2009, Judge of Appeal,
Order of 7 September 2009), the provisions of theopean Convention shall take precedence
over the provisions contained in the Conventiomien Italy and San Marino. This is due to the
fact that San Marino has not followed the provisiamder Article 28 paragraph 4 of the
Convention. The European Convention admits derogdtilateral agreements, provided that this
is notified to the Secretary General of the CoumdilEurope through a declaration of all
contracting parties or of both States having cahefua bilateral agreement.

1163. For extradition requests in ML cases received father countries, the authorities confirmed
the previous approach that extraditions could kereted on the basis of reciprocity subject to a
political assessment involving the Captains Redeot.extradition requests in terrorism and FT
cases received from other countries, the provisemisout under article 81 of Law no. 92/2008
would apply. The latter provides that “for crimesagsociation for purpose of terrorism, terrorist
financing as well as any crime committed for thepoge of terrorism, in the absence of specific
international treaties, the extradition of a peradw is in the territory of San Marino is regulated
by the International Convention for the suppressibthe financing of terrorism”. In such cases,
the conditions for granting extradition set fortharticle 8 paragraphs 2, no. 1, 2 and 3 of the
Criminal Code shall apply.

1164. Dual criminality as explained in the third MER iskay principle for extradition. The
reservations formulated previously are reiterated éxecution of extradition requests for ML on
the basis of self laundering, gaps in the incrimoraof the terrorism and FT offence as noted
under SR.II, etc).

Extradition of nationals (c. 39.2) and Co-operati@n prosecution of nationals (c. 39.3)

1165. The rules regarding extradition of nationals arehamged. San Marino does not extradite its
own nationals, as confirmed by the declaration ntadsticle 6 paragraph 1a of ETS 024, unless
agreed by an international treaty. The term natiapalies to any San Marino citizen regardless
of how he/she acquired the nationality.

1166. In application of the Convention’'s provisions, Skiarino shall, at the request of the
requesting Party, submit the case to its competatitorities in order that proceedings may be
taken if they are considered appropriate. For fhigpose, the files, information and exhibits
relating to the offence shall be transmitted withtharge by the means provided for in Article 12,
paragraph 1. The requesting Party shall be inforofetthe result of its request. The authorities
indicated that in a request received in 2009 whateadition of a San Marino citizen was sought
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for supply of narcotic drugs, the request was rmtepted, however the person voluntarily
surrender himself to the foreign authority.

1167. As regards other ML requests which are not basedhenConvention or other bilateral
treaties (except for Italy and France), prosecuimliscretionary. In such cases, there is no
specific provision in the national legislation rafug to submit the case to the authorities for the
purpose of prosecution if an extradition requestiesied purely on the basis of nationality.
However this would have a very limited impact i tBammarinese context.

Efficiency of extradition process (c. 39.4)

1168. Extradition requests are transmitted and receivedugh the Secretary of State. It was
indicated that requests for extradition are exathibg a judge different from the judge dealing
with ML and TF rogatory letters. Upon receipt, thelicial authority verifies if the legal
requirements are met and if son provisional arcest be immediately ordered. For requests
involving the Captains’ Regent authorisation, theharities indicated that according to the
consolidated practice, the political examinatiomsists of confirming the judge’s acceptance of
the request for extradition, and that the opin®rendered within a few hours difference from the
judge’s opinion.

1169. There are no legal provisions setting out in detalv and the timeframes within which
extradition requests are to be dealt with.

1170. Grounds for refusal of extradition requests areasgtin Article 8 of the Criminal Code,
which reads as follows:

“Extradition shall be governed by international a@mtions and, for any other aspect not covered by
the conventions, by San Marino law.
The extradition of people in the territorial juristion of the Republic shall be granted solely véher

1) the felony or crime committed is considered as sigth under San Marino law and the law
of the requesting State;

2) the crime, punishment or security measure has tready been extinguished under the
legislation of both States;

3) the crime is prosecutable under the legislatiobath States;

4) the request does not refer to a San Marino natipeatept where expressly provided for by
international conventions;

5) the request does not refer to a political offencean offence connected with a political
offence, to offences punished under military lag étas been ascertained that the request
is not based on political reasons.

Any offence detrimental to a political interesttbé State or a political right of a citizen shak b
considered as a political offence. For the purposksextradition only, even an offence committed for
political reasons shall be regarded as a politicdfence. In no case shall the crimes envisaged by
Articles 337bis, 337 ter and the crimes committardttie purpose of terrorism or subversion of the
constitutional order be deemed political crimes.”

Additional elements — Existence of simplified pdages relating to extradition (c. 39.5)

1171. There are no simplified procedures relating toasktion.
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Special Recommendation V (rated LC in th& 8ound report) - International Co-operation under
SR. V (applying 39.1 — 39.4 textradition proceedings related to terrorist acts arl in R.39,

c.V.1)

1172. The provisions described above equally apply toavid FT.

Statistics (R.32)

1173. In 2009, the San Marino authorities received 4 estp for extradition (the first case
concerned money laundering and bank crimes, thensecase fraud to the detriment of a public
body, money laundering and receiving stolen gotiasthird case drug trafficking and the fourth
case supply of narcotic drugs). With regard to fir& three cases, the request was accepted,
provisional arrest was order the day after andaeition was granted after a few days. The last
case concerned the extradition of a San Marinpegitiand extradition was denied.

1174. In 2010, the San Marino authorities requested t@igional surrender of two persons in
detention abroad (one for crimes concerning weajamasthe other for misappropriation). Both
requests were accepted by the foreign authority.

Table 39 Statistics related to extradition requests

Extraditions 2009

Number of | Offence Provisional Granted Surrender of the

requests arrests person to be
extradited

4 1) Money laundering, receiving3 3 4

stolen goods, fraud;
2) money laundering, bank
crimes;

3) drug trafficking

4) supply of narcotic drugs

Effectiveness and efficiency

1175. Considering the limited number of requests for aktion received by San Marino, it is
difficult to formulate firm conclusions as regardffectiveness. There were only two cases
relating to ML and no case relating to TF, and ¢hagpear to have been executed adequately and
timely.

6.4.2 Recommendations and comments

1176. San Marino should adopt legal provisions setting] ioudetail how and the timeframes
within which extradition requests are to be deathwincluding establishing requirements for
authorities to prosecute a suspect domesticallyages where an extradition request is denied
purely on the basis of nationality.

1177. San Marino should take corrective measures to ertbat the application of dual criminality
does not limit its ability to extradite in certasituations, particularly in the context of iderddi
deficiencies with respect to the ML and FT offences

1178. San Marino should consider becoming a Party toatt@tional protocols to the European
Convention on Extradition, particularly as theylime also provisions on simplified procedures.
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6.4.3 Compliance with Recommendations 39 and Special iIRewndation V
Rating Summary of factors relevant to s.6.3.
underlying overall rating
R.39 LC *  The money laundering offence does not cover satidaring, which

could have a negative effect on granting the eitoadrequests, ir
the context of the application of the dual crimityatequirement.

. San Marino may, though such circumstances woulihiited, refuse
to extradite its nationals without undertaking togecute the offence
for which extradition is sought;

*  Effectiveness cannot be assessed given the limitechber of
extradition requests received

SR.V LC » The shortcomings identified under SR Il may limi&anSMarino’'s
ability to extradite in certain TF cases;

* San Marino may, though such circumstances woullintited, refuse
to extradite its nationals without undertaking togecute the offence
for which extradition is sought;

» Effectiveness cannot be assessed in the absenceT ofelated
extradition requests.

6.5 Other Forms of International Co-operation (R. 40 am SR.V)

6.5.1 Description and analysis

Recommendation 40 (rated PC in th& Bound report)

Summary of 2008 MER factors underlying the ratind developments

1179. San Marino had received under the third round didfsir Compliant rating in respect of
Recommendation 40. Deficiencies included a numljegaps and restrictions as regards the
provisions on FIU co-operation, as well as limitag arising from the professional secrecy
provisions as well as lack of transparency regarbtieneficial ownership of legal persons.

1180. San Marino has since taken several measures tinatenthe deficiencies identified under
the previous evaluation round, which are set iraitléelow. In particular, the AML/CFT Law
includes amended provisions on the exchange ofrivdton with other FIUs (article 16 as
amended by article 6 of the Law no. 73/2009, areti§ig provisions regarding the disclosure of
professional secrecy (article 38 of the AML/CFT Dawurthermore, new institutions (the Office
for Control and Supervision of Economic Activitieend the Central Liaison Office) are
responsible for liaising with foreign offices of wdries for administrative co-operation with a
view to preventing and combating fraud and are etsopetent to exchange information on legal
entities in application of the respective legiglati
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Financial Intelligence Unit

Wide range of international co-operation (c.40.Pypvision of assistance in timely, constructive and
effective manner (c.40.1.1); Clear and effectivéegays for exchange of information (c.40.2),
Spontaneous exchange of information (c. 40.3);(ar8R.V)

1181. The FIA is empowered by Art. 16 (1) AML/CFT Law ¢éachange information with foreign
FIUs on the basis of reciprocity. The foreign Flbsall guarantee the same conditions of
confidentiality of information, as ensured by thgeficy

1182. Article 16, Paragraph 1 of the AML/CFT Law sets that the FIA shall “cooperate with
foreign financial intelligence units on the badisaxiprocity, also by exchanging information”.

1183. FIA does not need to sign international agreemesdslong as reciprocity is guaranteed.
Nevertheless, paragraph 2 of article 16 enablés do so, if necessary: “the Agency, with the
aim of regulating the co-operation activity refert® in paragraph 1, may stipulate appropriate
protocols of agreement [Memorandum of Understarjdwhich shall be notified to the
Committee for Credit and Savings”. At the timetloé evaluation, FIA had signed MoU-s with
counterparts from 36 countri@sind several additional MoUs were being negotiated.

1184. As member of the Egmont Group, the FIA exchang&snmation with foreign counterparts
via the Egmont Secure Web, both spontaneously pod tequest. Under Article 16 of the Law
No 92 (2008), there is no limitation on the scopd aontents of exchanged information, except
for the “limitation” that the information should helated to AML/CFT; therefore, information
may be exchanged in relation to both money laundeaind the underlying predicate offences.
The authorities advised that any request for in&diom at least containing a brief statement of the
underlying facts and the reasons for making theiestjis honoured pursuant to the Egmont
Group Best Practices for the Exchange of Infornmagéind other reference documents. It was also
indicated that FIA exchanges information with nagni®nt Group members and had done so in
certain circumstances.

1185. The table below shows the overall picture of ingmniand outgoing requests for co-
operation since FIA’s establishment:

Table 40: International co-operation per year
Period: From 24 November 2008 to 310ctober 2010

International co-operation 2008| 2009(2010| Total

Requests of co-operation received by FIA (incomeguests 0| 41| 21 62
Spontaneous sharing of information received by FIA 0 2 1 3
Incoming information (Total) 0| 43| 22 65
Requests of co-operation sent by FIA (outgoing estg) a 38| 37 75
Spontaneous sharing of information sent by FIA 16| 37 44
Outgoing information (Total) 1| 44| 74 119

1186. FIA has implemented a system which enables it ®pkigack of the timelines in which
assistance is provided upon receipt of a foreiguest.

90 Including Czech Republic, Monaco, Peru, Sloveniegdls Liechtenstein, Luxemburg, Sweden, Switzerlaxddrway,
Russian Federation, Poland, Serbia, Ukraine, “thado Yugoslav Republic of Macedonia”, Georgia, Ariagindorra,
Eulex-Kosovo, Malta, Latvia, Isle of Man, Saint ¥ent and the Grenadines, Belgium, Portugal, Colomiésaezuela,
Moldova, Estonia, Aruba, Bermuda, Republic of Kotedja, Albania, Philippines and Montenegro.
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1187. Thus, in the period from November 2008 to 31 Mag@ahe average time of response by
FIA to requests was approximately of 16 days, witinaximum time of about 35 days in certain
complex cases. For fishing requests (requests ssketido all FIUs), the average time of response
was approximately 23 days (maximum 35 days). Naests were refused. The feedback received
from a number of countries do not raise any pddicigsues as regards the timeliness of receipt of
information requested and assessed positivelydihaperation and quality of responses received.
As regards outgoing requests, FIA had sent 74 stgie 17 States, out of which 52 to Italy. The
time of response to its requests ranged betwean 4 days, and by October, FIA was still
waiting responses to 14 requests, while 17 had loedy partially responded.

1188. Since its establishment, FIA has exchanged infaonatboth upon request and
spontaneously. In case of attempted transactionghen the FIA was not able to carry out the
financial analysis due to lack of information, &shspontaneously reported the case to the relevant
foreign FIU. This is evidenced by the statistickohe

Table 41: Statistics on spontaneous sharing of infamation
Period: From 24 November 2008 to 10ctober 2010

Incoming | Outgoing Total

Austria - AT -
Belgium - BE -
Czech Republic - CZ . 1
France - FR - 1
Germany - DE -
Greece - GR - 1
Italy - IT - 28 28
Kosovo - KO 1
Latvia - LV - 1
Luxembourg - LU 1

D)

Plw|kR|alk P

Romania - RO -

Slovenia - SI -
Switzerland - CH -
Thailand - TH 1
Total 3 44 47

NG i VRN

RlIalR|[R|IN[RPR

Making inquiries on behalf of foreign counterpafts40.4), FIU authorised to make inquiries on
behalf of foreign counterparts (c. 40.4.1), Conihgt of investigation on behalf of foreign
counterparts (c. 40.5)

1189. FIA can make inquiries on behalf of foreign couptets and conduct investigations. The
AML/CFT Law, particularly Article 8, establishesatthe FIA shall have access to the data and
information available in registers, archives, pssfenal registers kept by the Central Bank, public
administrations and professional associations @Paph 1) to be made available to the FIA
immediately upon simple reasoned request, as vgelbyathe Police Authority and the Single
Court (Paragraph 3), including data regarding erahirecords. The access to the evidence in
pending individual cases kept by the Single Coequires prior authorization by the judge, and
the authorities in