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Prague,        October 2015 
 Ref. No. 17462/2015-KPV 

Dear Mr Commissioner, 

First of all, please allow me to assure you that I fully agree with your assessment 

of sterilisation without free and informed consent as a serious breach of human rights of 

individuals, above all their human dignity, physical integrity but also their privacy and 

family life. The Czech Republic fully recognizes these rights and provides effective 

measures to redress any breach of these in accordance with its international legal 

obligations.  

The Government of the Czech Republic has concerned itself with the issue of 

illegal sterilisation since the Ombudsman issued a legal opinion in 2005. In this legal 

opinion, the Ombudsman concluded that there had been individual cases of breach of 

the legal regulations which make sterilisation subject to free and informed consent of the 

patient. In reaction to this opinion, the government expressed in 2009 its regret over 

individual failures when performing sterilisations in contravention of the valid legal 

regulations and pledged to take steps to prevent a recurrence of these failures in the 

future. In addition to various measures taken in the methodology of medical care, 

training and raising awareness of doctors and specialists, new legislation on the 

provision of health-care services, including sterilisation was adopted in 2011. This 

legislation guarantees that sterilisations are only performed with free and informed 

consent of the patient who receives all relevant information. The period between 

providing this information to the patient and the surgery, a minimum of 7 to 14 days, 

gives the patient enough time for consideration. The legal guarantees have thus been 

strengthened in order to avoid the errors which have occurred in the past. 
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Regarding the compensation possibilities for the injury suffered by those 

sterilised illegally, I would like to say that those sterilised illegally have had the possibility 

to turn to the courts with a petition for reparation for the non-proprietary damage 

suffered. Such redress may take a non-monetary (for example, an apology) or monetary 

form. Whereas the right to apology, as non-proprietary, is not subject to statute of 

limitations and can be enforced at any time, the right to monetary reparations as a 

proprietary right is subject to limitation, as it is normal under civil law. Upon expiry of the 

limitation period this right of the petitioner cannot be acknowledged, if the defendant 

pleads limitation. The aim of this legal provision is to secure legal certainty in relations 

between private individuals and to prevent disputes related to very old facts which can 

be difficult to prove. The principle of limitation in this general form is, according to the 

European Court of Human Rights, in compliance with the Convention for the Protection 

of Human Rights and Fundamental Freedomsas it allows the victim to obtain satisfaction 

under reasonable conditions.  

Under the Civil Code valid at that time the limitation period was three years from 

the date of injury. It is true that this rule could in some cases have led to excessive 

harshness, when for example a woman did not learn that a sterilisation had been 

performed until after expiry of the limitation period. However, when assessing an 

objection of limitation the court must take into account whether its application is in 

accordance with good moral principles and whether its application would not be too 

harsh towards a person who did not cause the limitation. In this case, the court must not 

acknowledge such an objection. This was how the Supreme Court proceeded in two 

judgements in cases of illegal sterilisation pronounced in 2011 and 2014. Judicial 

practice thus shows that in cases where a potential applying of objection of limitation 

would lead to excessively harsh consequences, the courts did not allow it and awarded 

damages to those who had been illegally sterilised.  

The primary means of redress for those illegally sterilised has always been a 

court action against the health-care facilities where the sterilisation was performed. 

Based on the legal opinion of the Ombudsman and recommendations from international 

bodies, the government considered the establishment of a mechanism to allow the state 

to award damages out of court to those illegally sterilised. In its considerations the 

government assumed that to those illegally sterilised,  effective means of redress were 

available and it was their responsibility to make proper and timely use of such means. 

The possible establishment of a supplementary compensation mechanism would thus 
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have been exclusively an ex gratia act, i. e. an accommodating step going beyond the 

international law obligations of the Czech Republic towards those illegally sterilised who 

either had not made any use of the available effective means of redress at all or who 

had used them too late. After very thorough consideration and evaluation of all the 

relevant circumstances, the government decided not to establish this special 

compensation mechanism. It took into account in particular the fact that the assessment 

of individual cases from distant past would be difficult and questionable also due to the 

possible failure to retain medical documentation or other evidence. Those illegally 

sterilised might thus be exposed to long and complicated procedures which would not 

necessarily end with an award of damages. The government therefore came to the 

conclusion that an out-of-court mechanism would in all probability not be an effective 

complement to the existing means of redress for the individual failures in the 

performance of sterilisations which occurred in the past.  

A court action therefore remains the way to the award of damages for the victims 

of illegal sterilisations. Some of those illegally sterilised have successfully asserted their 

claims, which shows that the possibility of judicial protection has demonstrated and 

continues to demonstrate its effectiveness. It  should also be taken into account that any 

practical shortcomings such as ignorance of the legal means to defend their rights and a 

lack of financial means to pursue court action could be remedied by remission of court 

fees, appointment of legal representation at the state’s expense, or through legal 

counselling and support from non-governmental organisations. Moreover, the courts also 

have mechanisms allowing them to alleviate any possible harshness of the law, for 

example in the application of an objection of limitation, thus coming always to an 

equitable settlement. The government therefore considers court action by those illegally 

sterilised to redress of their non-proprietary injury to be an appropriate and effective 

means of redress for this breach of their rights in the sense of the Convention for the 

Protection of Human Rights and Fundamental Freedoms and other international treaties. 

In addition, the government is also preparing a comprehensive system of access to legal 

aid which should further improve access of all people to legal counselling and thus 

strengthen their options for timely defence of their rights. 

Dear Commissioner, allow me to sum up by saying that the government is 

convinced that those illegally sterilized in the Czech Republic had, and continue to have, 

the possibility to defend their rights in court and to achieve redress for injury suffered. 

The Government recently offered its apology for past errors and legislative and other 
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steps were taken to efficiently prevent illegal sterilisations. After thorough consideration 

the Government did not opt for award of damages ex gratia, having thoroughly assessed 

all the relevant circumstances, including the recommendations of international human 

rights organisations. However, through the aforementioned steps, the Czech Republic 

has remedied the shortcomings in the provision of sterilisations in the country, and 

therefore considers the current situation as satisfactory in respect of its international 

legal obligations. 

Yours sincerely, 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Mr NILS MUIŽNIEKS 
Commissioner for Human Rights of the Council of Europe 
F-67505 
Strasbourg CEDEX 
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