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Practice
(Brief review)

The prohibition of torture and inhuman or degrading treatment or punishment is a fundamental princi-
ple of international law (jus cogens) universally acknowledged by the international community of states 
as an absolute right from which no derogation is permitted. The absolute and comprehensive prohibition 
of torure is enshrined in many human rights instruments, including the European Convention of Human 
Rights, namely Article 3. 

In recent years effective prosecution for the crime of torture and ill-treatment, capable of leading to the 
identification and punishment of those responsible, represents a vital legal problem in Georgia that needs 
to be addressed urgently. Despite the fact that positive trend is observed in terms of decrease of system-
atic violations in the penitentiary system in this regard, nevertheless, torture and other cruel, inhuman or 
degrading treatment committed by private actors remains problematic. Furthermore, another issue that 
needs to be dealt with is proper classification of the cases of torture, which is also highlighted in the re-
ports of public defender 1. The existence of the abovementioned problem is corroborated by the low num-
ber of cases examined under the relevant provisions of the Criminal Code of Georgia.

This research is divided into two key parts. First part concerns prohibition of torture under the interna-
tional law and aims to discuss relevant standards in this regard established by the Council of Europe and 
the United Nations. This includes precise definition of torture and other types of inhuman or degrad-
ing treatment and their proper distinction. Moreover, the first part of the research overviews the scope 
of Article 3 and the meaning of required “minimum level of severity’’ in this context, as well as the posi-
tive and negative obligations imposed on the Member States under this article. One of the main purpos-
es of this research is to discuss, more or less exhaustively, all acts that are closely related to the torture. 
Accordingly, there is provided a relevant analysis of the European Court of Human Rights case-law re-
garding detention conditions, lack of adequate medical care in detention facilities, threat of torture, ex-
tradition and other lesser-known grounds for the breach of Article 3.  In the research, special emphasis 
is placed on the case-law of the European Court of Human Rights and the cases regarding ill-treatment 
rendered against Georgia. 

The second part of the research focuses on the national courts’ practice in the cases of torture in view of 
the international standards. It aims to analyse judgments delivered by the national courts in the cases of 
torture and other forms of ill-treatment, as well as the application of the international standards in this 
field. The particular significance is given to the level of the substantiation of judgments. On the other hand, 
national courts’ practice analysis reveals challenges in terms of providing sufficiently reasoned judgments 
and also indicates several aspects which are of paramount importance when addressing the cases of tor-
ture. Most importantly, this research, based on the international standards, aims to provide guidelines 
through recommendations that would help the judges resolve the cases of torture.

From the outset it should be noted that the guarantees provided by the Article 3 cover a wide range of is-
sues, including healthcare within penitentiary system, protection of women and children from violence, 
effective investigation and documentation of torture etc. Therefore, it is noteworthy that this research fo-
cuses on the criminal regulation of the torture. The main direction of the case study was to examine sit-
uation in respect of the substantiation of the judgments by the court in the cases of ill-treatment, this in-
cluded the manner they applied international standards.

In order to fulfill the purpose of the research, the Analytical Department studied all the judgments con-
cerning the ill-treatment delivered by the first instance courts in 2017-2018 years. For the purpose of 

1  For example, see public defender’s report on Human Rights and Freedom State in Georgia for 2017, pg. 28.
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in-depth review, the Analytical Department gathered research materials through sending official letter to 
the first instance courts, requesting to provide them with judgments based on article 144 1(torture), 1442 
(threat of torture) and 1443 (inhuman or degrading treatment) reviewed in 2017-2018 years. It is impor-
tant to state that the present research was conducted on the basis of the examination of judgments ren-
dered by the first instance courts in the last two years. More specifically, within the framework of this re-
search was analysed: 7 cases of ill-treatment delivered by Tbilisi City Court, 1 by Bolnisi Regional Court, 
2 by Rustavi City Court and 1 by Foti City Court. The total number of the examined cases comprises of 11. 

As for methodology, the cases of torture and other forms of ill-treatment reviewed by the courts were ana-
lysed through the application of the following methods: comparative analysis, descriptive and case study rese

With the purpose of a rather sufficient illustration of the national judicial practice’s compliance with the 
European Standards, the research includes analysis of the following topics: Level of substantiation of judg-
ments in the cases of ill-treatment; the examination of evidence by the courts beyond a reasonable doubt; 
the assessment of “minimum level of severity’’, application of plea bargain in the cases of ill-treatment, 
the role of the judges in the effective enforcement of the absolute prohibition of torture and other cruel, 
inhuman or degrading treatment of punishment.

In the research, particular attention is drawn to the application of the relevant international documents 
and the case-law of the European Court of Human Rights at the national level. In the different chapters of 
the research special importance is attached to the application of the judgments of the Strasbourg Court 
in domestic courts’ judgments. Furthermore, the document illustrates great examples of appropriate ap-
plication of abovementioned standards through quoting relevant excerpts from the judgments.

The report includes key findings identified on the basis of trends indicated as a result of the national courts’ 
practice analysis regarding the cases of ill-treatment in the light of international standards. Furthermore, 
based on internationally acknowledged human rights standards, the research provides appropriate rec-
ommendations with the purpose of supporting judges to deliver reasoned judgments, including in the 
cases of torture.

Key Findings:

• The study revealed that in the majority of cases torture mostly was connected to the ill-
treatment inflicted by an official or person holding equivalent position, knowingly against a 
person detained or otherwise deprived of freedom. In such cases ill-treatment was committed 
by more than one person and through abusing their official position. Other cases of torture 
were related to the severe physical pain caused by the husband to the wife and/or her alleged 
lover for suspected adultery;

• In the majority of cases intensity of the acts or inflicted suffering was causing physical pain. 
The study revealed that the cases concerning psychological or moral anguish were in minority;

• Analysis of the court judgments have shown that the victims of the torture mostly were 
detainees, who are extremely vulnerable to abuse given that they are entirely in the power 
of authorities;

• The study findings indicate that key challenge associated with torture cases is lack of specification 
of the alternative element of the norm disposition, which is particularly related to the act in 
question (for example, whether an act constitutes inhuman or degrading treatment); 

• Considering that the present research is the first attempt to analyze the substantiation of 
the national courts’ judgments’ in the cases of torture, it is hard to prepare comparative case 
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studies. Nevertheless, it is obvious the judges show strong commitment to apply case-law of 
the European Court of Human Rights in their rulings; Morover, georgian judges reason their 
legal argumentation by referring to the International and European Standards;

• In general, courts seek to analyze factual circumstances and legal aspects of given cases in 
the light of the Case-Law of the European Court of Human Rights. The judgments reveal 
constructive interaction between the domestic law and the practice of the European Court. In 
most cases, national courts cite from the international covenants or the international practice 
and state that their rulings are based on the national and international acts; 

• In view of the research results, as a rule, national courts relevantly use the case-law of the 
ECtHR but providing appropriate analysis regarding the interaction of the cited standards and 
the factual background of the case still remains challenging. It is of particular importance to 
base the judgments on the systematic methods of analysis.

Recommendations:

It is recommended to indicate in the judgment the alternative element of the norm disposition, which is 
particularly related to the act in question (for example, in terms of ill-treatment, whether an act consti-
tutes inhuman or degrading treatment); 

The judgment not only should indicate the abovementioned element, but also should refer to the particu-
lar evidence, which confirms the existence of that element;

The judgment should demonstrate that judge ensured the fairness of proceeding, applied a standard of 
proof and properly distributed the burden of proof between the parties;

The judgments should not be associated with court transcripts or other document templates. Referring 
to the blanket list of the facts presented as evidence before the court and then making a conclusion is not 
sufficient; Systematic analysis is required; 

The reasoning of the judgment should include comparison and contrast of the evidence in favour of de-
fence and evidence presented by the prosecution; the assessment of their credibility and reliability should 
be carried out. The courts should specify the reason for taking into account the evidence of the one party 
and rejecting the other; Moreover, it should be done with regard to each piece of evidence;

While examining evidence and reaching legal conclusions, particular attention should be paid to the fact 
that the findings summarized in the judgment are comprehensive, thorough and convincing to the ob-
jective observer. As a result, it should be taken into consideration whether conclusions meet the relevant 
requirements for the ‘’beyond reasonable doubts’’ standards;

It is recommended for the courts to take into account the specific nature of the crime (especially in the 
cases of torture and other cruel, inhuman or degrading treatment or punishment), given that often such 
a case can be related to the personal characteristics of the victim and the defendant, as well as the features 
of the committed acts. These factors play an important role not only on classification of the case, but sub-
sequently also on the determination of the degree of guilt and gravity of the sentence;

In assessing the matter, courts should be guided by relevant international instruments. It is recommend-
ed that courts adequately apply the latest practice of the European Court of Human Rights to the factual 
circumstances of the case and provide relevant systematic review.
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Sesavali da meTodologia

Sesavali

demokratiul saxelmwifoSi didi mniSvneloba eniWeba wamebis akrZalvas, rogorc adamianis 
fundamenturi uflebis dacvis myar garants. wamebis akrZalva uzrunvelyofilia 
araerTi saerTaSoriso xelSekrulebiT, maT Soris adamianis uflebaTa evropuli 
konvenciis me-3 muxliT. 

bolo wlebSi saqarTveloSi aqtualur samarTlebriv problemaTa ricxvs miekuTvneba 
wamebisa da arasaTanado mopyrobis faqtebis Seswavla da aRniSnul qmedebebze 
pasuxismgebel pirTa gamovlena da dasja. marTalia, gasuli wlebis ganmavlobaSi 
penitenciur dawesebulebebSi adamianis uflebaTa winaaRmdeg mimarTuli sistemuri 
darRvevebi mniSvnelovanwilad aRmoifxvra, Tumca, aRsaniSnavia, rom wameba da sxva 
sastiki, araadamianuri da damamcirebeli mopyroba kvlavac aqtualur sakiTxs 
warmoadgens sazogadoebriv realobaSi. aseve, problemur sakiTxad miiCneva wamebis 
saqmeTa saTanado kvalifikacia, rac aseve xazgasmulia saxalxo damcvelis angariSebSi2. 
amasTan, mocemul problematikaze miuTiTebs erovnuli sasamarTloebis winaSe sisxlis 
samarTlis kodeqsis aRniSnuli muxlebiT ganxiluli saqmeebis simwire3. 

winamdebare kvleva or nawilad iyofa. pirvel nawilSi mocemulia wamebis akrZalvis 
mimoxilva saerTaSoriso samarTlis mixedviT da is miznad isaxavs ganixilos wamebis 
akrZalvasTan dakavSirebuli gaerosa da evrosabWos standartebi, rac moicavs wamebisa 
da arasaTanado mopyrobis sxva saxeebis zust gansazRvrasa da maT diferencirebas. 
garda amisa, kvlevis pirvel nawilSi warmoCenilia adamianis uflebaTa evropuli 
konvenciis me-3 muxlis moqmedebis sferos farglebi da am konteqstSi sisastikis 
minimaluri zRvris mniSvneloba, aseve detaluradaa ganxiluli konvenciis mocemuli 
debulebis safuZvelze saxelmwifoTaTvis dakisrebuli pozitiuri da negatiuri 
valdebulebebi. amasTan, kvlevis mniSvnelovani amocanaa, strasburgis sasamarTlos 
precedentul samarTalze dayrdnobiT, maqsimalurad amomwuravad warmoaCinos yvela 
is qmedeba, romelic wamebasa da arasaTanado mopyrobis sxva saxeebTan mWidrodaa 
dakavSirebuli, Sesabamisad, gaanalizebulia adamianis uflebaTa evropuli sasamarTlos 
iseTi saqmeebi, romlebic exeba patimrobis pirobebs, sapatimro dawesebulebebSi 
samedicino daxmarebis gauwevlobas, wamebis muqaras, eqstradiciasa da me-3 muxlis 
darRvevis sxva naklebad cnobil saxeebs. kvlevaSi gansakuTrebuli yuradReba eTmoba 
adamianis uflebaTa evropuli sasamarTlos precedentul samarTals da wamebasTan 
dakavSirebiT saqarTvelos winaaRmdeg ganxilul saqmeebs. 

kvlevis meore nawili exeba wamebasTan dakavSirebiT erovnuli sasamarTlo praqtikis 
Seswavlas saerTaSoriso samarTlis WrilSi. kvlevis meore nawilis mizania Seiswavlos 
erovnuli sasamarTloebis mier wamebisa da arasaTanado mopyrobis saqmeebze miRebuli 
gadawyvetilebebi, gaanalizos saqarTvelos sasamarTloebis mier saerTaSoriso 
standartebis asaxva da yuradReba gaamaxvilos gadawyvetilebaTa dasabuTebis xarisxze. 
Tavis mxriv, erovnuli sasamarTlo praqtikis analizis Sedegad warmoCndeba aRniSnuli 
saqmeebis dasabuTebis TvalsazrisiT arsebuli problemebi, agreTve gamoikveTeba 
wamebasTan dakavSirebul saqmeTa gadasawyvetad arsebiTad mniSvnelovani aspeqtebi. rac 

2  mag., saqarTvelos saxalxo damcvelis 2017 wlis angariSi saqarTveloSi adamianis uflebaTa
  da TavisuflebaTa dacvis mdgomareobis Sesaxeb, gv. 28.
3  2017-2018 wlis (8 Tvis monacemebiT), am kuTxiT ganxiluli iqna mxolod 13 saqme.
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yvelaze mniSvnelovania, kvlevis mizania, saerTaSoriso standartebis gaTvaliswinebiT, 
rekomendaciebis saxiT Camoayalibos erTgvari saxelmZRvanelo winadadebebi, rac 
mosamarTleebs daexmarebaT wamebasTan dakavSirebuli saqmeebis ganxilvaSi. 

meTodologia

Tavidanve xazgasmiT unda aRiniSnos, rom winamdebare kvleva fokusirebulia me-3 
muxliT akrZaluli mopyrobis sisxlissamarTlebriv regulaciaze. mogexsenebaT, 
adamianis uflebaTa evropuli konvenciis me-3 muxlis daculi sfero bevrad ufro 
farToa da moicavs iseT sakiTxebsac, rogorebicaa jandacva Tavisuflebis aRkveTis 
dawesebulebebSi, bavSvebisa da qalebis dacva Zaladobisgan, gamoZiebis valdebulebebi 
da a.S. Sesabamisad, xazi unda gaesvas, rom winamdebare kvlevis mTavar mimarTulebas 
warmoadgenda – sisxlis samarTlis kodeqsiT gaTvaliswinebul wamebisa da arasaTanado 
mopyrobis amkrZalav normebTan mimarTebiT erovnuli sasamarTlo praqtikisa da 
sasamarTlo gadawyvetilebaTa dasabuTebis Seswavla. kvlevaSi yuradReba gamaxvilebulia 
erovnuli sasamarTloebis mier saerTaSoriso standartebis gamoyenebis sakiTxze.

am mizniT kvlevis ganxorcielebisas Seswavlil iqna saqarTvelos sxvadasxva regionSi 
moqmedi pirveli instanciis sasamarTloebis mier 2017-2018 wlebSi arasaTanado 
mopyrobasTan dakavSirebuli saqmeebi. kvlevis srulyofilad Catarebis mizniT, sakvlevi 
informaciis Segroveba moxda sxvadasxva regionis pirveli instanciis sasamarTloebidan 
werilobiTi mimarTvis safuZvelze. sasamarTloebs eTxovaT, kvlevis miznebidan 
gamomdinare, moewodebinaT sisxlis samarTlis yvela is saqme, romelic 2017-2018 
wlebSi ganxilul iqna ssk-s 1441 (wameba); 1442 (wamebis muqara); 1443 (damamcirebeli da 
araadamianuri mopyroba) muxlebis mixedviT. aRsaniSnavia, rom winamdebare kvleva 
ganxorcielda aRniSnul saqmeebze erovnuli sasamarTloebis mier bolo ori wlis 
ganmavlobaSi miRebuli gadawyvetilebebis Seswavlis safuZvelze. kerZod, mopovebul 
da Seswavlil iqna Tbilisis saqalaqo sasamarTlos sisxlis samarTlis kolegiis mier 
ganxiluli 7 saqme; bolnisis raionuli sasamarTlos erTi saqme; rusTavis saqalaqo 
sasamarTlos 2 saqme; foTis saqalaqo sasamarTlos erTi saqme. 

erovnuli sasamarTloebis mier ganxiluli wamebasa da arasaTanado mopyrobis sxva 
formebTan dakavSirebuli saqmeebi gaanalizda SedarebiT-samarTlebrivi analizis, 
aRwerilobiTi da sinTezuri meTodebis gamoyenebiT. kvlevis msvlelobisas pirad 
monacemTa dacva uzrunvelyofil iqna sasamarTloebis mxridan saxelebisa da gvarebis 
daStrixviT.

saerTaSoriso standartebis gaTvaliswinebiT erovnuli sasamarTlo praqtikis 
Seswavlisas kvlevis farglebSi damuSavda Semdegi Temebi: erovnuli sasamarTloebis 
gadawyvetilebebis dasabuTebis xarisxi wamebisa da sxva arasaTanadi mopyrobis saqmeebze; 
sasamarTlos mier mtkicebulebaTa Sefaseba gonivrul eWvs miRma standartis dacviT; 
sisastikis minimaluri zRvris Sefaseba; saproceso SeTanxmebis gamoyeneba wamebasa 
da sxva arasaTanado mopyrobasTan dakavSirebul saqmeebze; sasjelis dasabuTeba; 
mosamarTlis roli wamebisa da sxva arasaTanado mopyrobis saqmeebze. 

kvlevaSi yuradReba daeTmo relevanturi saerTaSoriso aqtebisa da adamianis 
uflebaTa evropuli sasamarTlos precedentuli samarTlis gamoyenebis praqtikas. 
kvlevis sxvadasxva TavSi, gansazRvrul TematikasTan mimarTebiT, mimoxilulia 
erovnul gadawyvetilebebSi adamianis uflebaTa evropuli sasamarTlos praqtikis 
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asaxva, amasTanave, TvalsaCinoebisTvis citirebulia erovnuli sasamarTlos 
gadawyvetilebebidan Sesabamisi amonaridebi da ganxilulia, saqarTvelos sasamarTloTa 
mier samarTlebrivi argumentaciisas evropuli standartebis gamoyeneba.
 
damatebiT, kvlevaSi warmodgenilia erovnuli sasamarTlo praqtikis analizis 
Sedegad gamovlenili ZiriTadi mignebebi. amasTanave, mosamarTleTa mxardasaWerad 
wamebasTan dakavSirebuli saqmeebis ganxilvis procesSi, naSromSi SemoTavazebulia 
rekomendaciebi, romlebic eyrdnoba saerTaSoriso standartebsa da sxvadasxva 
saerTaSoriso saxelmZRvanelo dokumentebs.

ZiriTadi mignebebi:

• kvlevis Sedegebis mixedviT, wamebasTan dakavSirebuli saqmeebi ZiriTadad exeboda 
arasaTanado mopyrobis ganxorcielebas moxelis an masTan gaTanabrebuli piris 
mier, samsaxurebrivi mdgomareobis gamoyenebiT, ori an meti piris mimarT, 
jgufurad da damnaSavisaTvis winaswari SecnobiT dakavebuli an sxvagvarad 
TavisuflebaSezRuduli piris mimarT. amasTanave, wamebis sxva SemTxvevebi 
dakavSirebuli iyo eWvianobis niadagze meuRlis an savaraudo sayvarlis mimarT 
ganxorcielebul sastik ZaladobasTan;

• ganaCenTa umravles SemTxvevaSi adgili hqonda iseT mopyrobas, romelic Tavisi 
xasiaTiT, intensivobiT an xangrZlivobiT iwvevda Zlier fizikur tkivils, 
naklebad iyo warmodgenili saqmeebi, romlebic exeboda fsiqikur an moralur 
tanjvas;

• sasamarTlo saqmeTa Seswavlis Sedegad gamoikveTa, rom wamebis msxverplis rolSi 
umetesad TavisuflebaaRkveTili pirebi gvevlinebian, romelTa gansakuTrebiT 
mowyvladi mdgomareoba aadvilebs maTze arasaTanado mopyrobis ganxorcielebas;

• saqmeTa Seswavlam cxadyo, rom wamebis saqmeebSi gamowvevas warmoadgens 
sasamarTlos mier gadawyvetilebaSi gamoyenebuli muxlis Semadgenlobis 
im alternatiuli elementis saTanadod gamokveTa, romelTan uSualo 
SemxeblobaSicaa Cadenili qmedeba (mag.: qmedeba warmoadgens damamcirebel Tu 
araadamianur mopyrobas); 

• gamomdinare iqedan, rom warmodgenili naSromi sasamarTlos mier wamebis saqmeebis 
dasabuTebis Seswavlis pirveli SemTxvevaa, rTulia SedarebiTi analizisa da 
daskvnis gakeTeba. Tumca, calsaxaa, rom mosamarTleebi gamoTqvamen mzadyofnas, 
gadawyvetilebaTa miRebisas gamoiyenon evropuli sasamarTlos standartebi. 
samarTlebrivi argumentaciis dasabuTebas isini saerTaSoriso da evropul 
standartebze miTiTebiT cdiloben; 

• rogorc wesi, ganaCenebSi asaxulia SidasamarTlebrivi sistemisa da evropuli 
sasamarTlos precedentuli samarTlis konstruqciuli urTierTqmedeba. 
sasamarTloebi citirebas axdenen Sesabamisi saerTaSoriso praqtikidan da/an 
saerTaSoriso aqtebidan, riTic amyareben gakeTebul daskvnebs da acxadeben, 
rom maT mier miRebuli gadawyvetileba efuZneba rogorc erovnul, agreTve 
saerTaSoriso aqtebs.

• kvlevis Sedegebis gaTvaliswinebiT, ZiriTad SemTxvevaSi, sasamarT-
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loebi relevanturad uTiTeben strasburgis sasamarTlos preceden-
tul gadawyvetilebebs, Tumca miTiTebul standartebs ar usadage-
ben gansaxilvel saqmes. mniSvnelovania, erovnulma sasamarTloebma 
evropuli sasamarTlos ganmartebebi moargon saqmeSi arsebul faqtobriv gare-
moebebs da sistemuri analizis Sedegad mividnen saTanado gadawyvetilebamde. 

nawili I

1. wamebis akrZalva saerTaSoriso samarTlis mixedviT
 
wamebis akrZalva uzrunvelyofilia adamianis uflebaTa mraval saerTaSoriso da 
humanitarul xelSekrulebaSi, is aseve ganixileba rogorc saerTaSoriso samarTlis 
zogadi principi. saerTaSoriso samarTlis Tanaxmad, wamebis akrZalvas miniWebuli aqvs 
gansakuTrebuli statusi - jus cogens-i, romelic saerTaSoriso samarTlis imperatiuli 
normaa. saerTaSoriso samarTlis zogadi principebi iuridiulad savaldebuloa yvela 
saxelmwifosTvis maSinac ki, rodesac saxelmwifos ar aqvs ratificirebuli mocemuli 
xelSekruleba.4

wamebis akrZalva mocemulia 1948 wlis adamianis uflebaTa sayovelTao deklaraciis 
me-5 muxlsa da 1950 wlis 4 noembers, q. romSi, miRebuli adamianis uflebaTa evropuli 
konvenciis me-3 muxlSi; agreTve, adamianis uflebaTa mraval saerTaSoriso Tu 
regionalur xelSekrulebaSi. adamianis uflebaTa evropuli konvenciis me-3 muxlis 
Tanaxmad:

,,aravin SeiZleba daeqvemdebaros wamebas an araadamianur an damamcirebel mopyrobas 
an sasjels”.

8 sityviT formulirebuli me-3 muxli warmoadgens konvenciis erT-erT yvelaze mokle 
debulebas. TumcaRa, muxlis moculoba ar moqmedebs mis siRrmesa da mniSvnelobaze. 
vinaidan, rogorc araerTxel aRniSna adamianis uflebaTa evropulma sasamarTlom 
,,me-3 muxli warmoadgens demokratiuli sazogadoebis erT-erT yvelaze fundamentur 
Rirebulebas”.  aRniSnulze metyvelebs aseve 1998 wlis saerTaSoriso sisxlis 
sasamarTlos romis statutic, romlis Tanaxmadac ,,wameba, romelic aris moqalaqeTa 
winaaRmdeg Cadenili da gavrcelebuli an sistematur qmedebaTa nawili, warmoadgens 
kacobriobis winaaRmdeg mimarTul danaSauls.”5

saxelmwifoTa udides umravlesobas ratificirebuli aqvs is xelSekrulebebi, romlebic 
Seicavs wamebis da arasaTanado mopyrobis sxva formebis akrZalvasTan dakavSirebul 
debulebebs. araerTi saerTaSoriso aqti SemuSavda swored wamebis winaaRmdeg brZolis 
mizniT. esenia:

• gaeros konvencia wamebisa da sxva sastiki, araadamianuri an Rirsebis Semlaxavi 
mopyrobisa da dasjis winaaRmdeg (1984 w., wamebis sawinaaRmdego konvencia);

• evropuli konvencia wamebisa da araadamianuri an damamcirebeli mopyrobis an 
dasjis aRkveTis Sesaxeb (1987w.);

4   fouli k., wamebis dasamarcxeblad, didi britaneTi, 2003, gv. 32.
5  sisxlis samarTlis saerTaSoriso sasamarTlos romis wesdeba, me-7 muxlis 1-li punqtis ,,f’’
  qvepunqti. 
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• interamerikuli konvencia wamebis aRkveTisa da dasjis Sesaxeb (1985w.). 

aqedan gamomdinare, adamianis wamebisgan dacvis uzrunvelsayofad dadgenilia Sesabamisi 
saerTaSoriso standartebi da arc erT saxelmwifos ar SeuZlia qveynis konstituciis 
an kanonebis gamoyeneba saerTaSoriso samarTlis darRvevis gasamarTleblad.

1.1. wamebis gansazRvreba
 
wamebas, rogorc iuridiul termins, aqvs gancalkevebuli samarTlebrivi mniSvneloba. 
xazgasmiT unda aRiniSnos, rom wamebis samarTlebrivi ganmarteba gansxvavdeba mocemuli 
terminis im gagebisgan, romliTac is ZiriTadad gamoyenebulia mediasa Tu sazogado 
saubrebSi, sadac umeteswilad xazi esmeba tkivilis intensivobasa da miyenebul 
tkivils. wamebisa da sxva sastiki, araadamianuri an Rirsebis Semlaxavi mopyrobisa da 
sasjelis winaaRmdeg (saqarTvelos mier ratificirebul iqna 1994 wlis 22 seqtembers) 
gaerTianebuli erebis organizaciis konvenciis pirvel muxlSi mocemulia wamebis 
saerTaSorisod aRiarebuli samarTlebrivi definicia:

,, termini `wameba~ niSnavs nebismier qmedebas, romliTac ama Tu im pirs ganzrax mieyeneba Zlieri 
tkivili an tanjva, fizikuri da sulieri, iseTi miznebiT, rogoricaa  misgan an mesame pirisgan 
informaciis an aRiarebis mopoveba, misi dasja qmedebisaTvis, romelic man an mesame pirma Caidina, 
an romlis CadenaSic eWvmitanilia, an misi an mesame piris daSineba an iZuleba, an nebismieri xasiaTis 
diskriminaciaze dafuZnebuli nebismieri mizeziT, rodesac amgvari tkivili an tanjva miyenebulia 
saxelmwifo Tanamdebobis piris, an oficialuri TanamdebobiT moqmedi sxva piris mier an misi waqezebiT, 
an misi nebarTviT, an misi usityvo TanxmobiT. igi ar moicavs tkivils an tanjvas, romelic mxolod 
kanonieri sanqciebis Sedegad warmoiqmneba, arsebiTad ganuyofelia maTgan, an maTi Tanmdevia.“6

Sesabamisad, SeiZleba gamoiyos wamebis definiciis samი kumulaciurი elementი: 

• Zlieri fizikuri Tu zneobrivi tanjvis ganzrax miyeneba;
• saxelmwifo xelisuflebis organos warmomadgenlis pirdapiri an arapirdapiri 

monawileoba;
• konkretuli mizani.

aseve, mniSvnelovania, aRiniSnos, rom wamebis prevenciis mravali saerTaSoriso 
meqanizmi xazs usvams wamebis genderulad sensitiuri interpretaciis mniSvnelobas da 
miuTiTebs saWiroebaze, gansakuTrebuli yuradReba mieqces iseT kiTxvebs, rogoricaa 
patimari qalis gaupatiureba, orsuli qalebis winaaRmdeg Zaladoba da reproduqciul 
uflebaTa ugulebelyofa7. frazaSi – ,,saxelmwifo Tanamdebobis piris, an oficialuri 
TanamdebobiT moqmedi sxva piris mier an misi waqezebiT, an misi nebarTviT, an misi 
usityvo TanxmobiT“ moiazreba aseve kerZo piris mier qalebisTvis, bavSvebisa da 
adamianTa konkretuli jgufebisTvis miyenebuli ziani im SemTxvevaSi, Tu qmedebam 
gamoiwvia Zlieri tkivili an tanjva da saxelmwifom dazaralebul pirTa dasacavad 
ar gamoiCina saTanado gulisxmiereba.8 

1.2. imperatiuli norma

adamianis zogierTi ufleba SeiZleba SeizRudos konkretuli garemoebebis arsebobis 

6  Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 26 June 1987, 

  Art. 1.
7  Preventing Torture: An Operational Guide for National Human Rights Institutions, May 2010;  p. 12.
8  Preventing Torture: An Operational Guide for National Human Rights Institutions, May 2010;  p. 13.
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SemTxvevaSi (magaliTad, sajaro wesrigis dacvis mizniT), Tu SezRudva gansazRvrulia 
kanoniT, emsaxureba sajaro interess, saWiroa sxva pirTa an zogadad, sazogadoebis 
uflebaTa dasacavad da proporciulia. xsenebuli garemoebebi konkretulad da 
amomwuravadaa gansazRvruli adamianis uflebebis Sesaxeb arsebul mraval paqtsa Tu 
konvenciaSi. Tumca, rogorc adamianis uflebaTa evropulma sasamarTlom (SemdgomSi 
evropuli sasamarTlo; strasburgis sasamarTlo) ganmarta gadawyvetilebaSi saqmeze 
taireri gaerTianebuli samefos winaaRmdeg9

 

Sesabamisad, erTmniSvnelovnad SeiZleba iTqvas, rom wameba absoluturad akrZalulia da 
vercerT SemTxvevaSi ver gamarTldeba. gadawyvetilebaSi saqmeze selmuni safrangeTis 
winaaRmdeg [didi palata] 10, sasamarTlom ganmarta:

,,TviT yvelaze rTul situaciaSic ki, rogoricaa terorizmisa da organizebuli danaSaulis winaaRmdeg 
brZola, konvencia absoluturad krZalavs wamebas an araadamianur Tu damamcirebel mopyrobas an 
sasjels. gansxvavebiT konvenciisa da #1 da #4 damatebiTi oqmebis arsebiTi debulebebisgan, me-3 
muxli ar iTvaliswinebs raime gamonakliss an gadaxvevis uflebas, rac daSvebulia me-15 muxlis me-2 
punqtiT, Tundac sazogadoebrivi sagangebo mdgomareobis dros, rac emuqreba eris sicocxles’’11

relevanturi saerTaSoriso SeTanxmebebi erTxmad gamoricxaven wamebisa da araadamianuri 
mopyrobis SemzRudveli normebisgan gaTavisuflebis SesaZleblobas. CveulebiTi 
saerTaSoriso samarTali, romelic yvela saxelmwifos exeba, maT Soris im saxelmwifoebs, 
romlebsac ar aqvT ratificirebuli adamianis uflebaTa Sesaxeb Sesabamisi SeTanxmebebi, 
rogorc zemoT aRiniSna, wamebis akrZalvas imperatiul normad – jus cogens-ad miiCnevs. 
es niSnavs, rom dauSvebelia raime gamonaklisis arseboba mocemuli akrZalvidan 
nebismieri garemoebis SemTxvevaSi, maT Soris saomari an sagangebo mdgomareobis, omis 
saSiSroebis Tu Sida politikuri destabilizaciis drosac.12 Tavdacvis aucilebloba 
an sxva garemoebebi ver iqneba gaTvaliswinebuli wamebis SemTxvevaSi, ganurCevlad 
imisa, Tu raoden mZime Sedegebi SeiZleba dadges potenciurad momavalSi.13 

amrigad, wamebis akrZalva saerTaSoriso samarTlis imperatiulo normaa. mniSvnelovani 
saerTaSoriso xelSekrulebebi xazgasmiT aRniSnaven, rom piris ufleba, ar 
daeqvemdebaros wamebas an sastik, araadamianur an Rirsebis Semlaxvel mopyrobas an 
dasjas, aris absoluturi.14

9  Tyrer v. the United Kingdom, 25 aprili 1978, seria a #26.
10  Selmouni v. France [GC], 28 ivlisi 1999 , #25803/94, ECHR 1999-V.
11  iqve., $ 95. 
12  irlandia gaerTianebuli samefos winaaRmdeg (Ireland v. the United Kingdom), 18 ianvari 1978, $ 
  163, seria a #25.
13  Preventing Torture: An Operational Guide for National Human Rights Institutions, May 2010, p. 16.
14  gaeros komiteti wamebis winaaRmdeg, zogadi komentari №2, $ 5.

,,konvenciis me-3 muxliT dadgenili akrZalva aris absoluturi: gamonaklisis 
SesaZlebloba gaTvaliswinebuli ar aris da konvenciidan gadaxveva arc konvenciis 
me-15 muxlis meore nawilis mixedviT aris daSvebuli.”
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1.3.adamianis uflebaTa evropuli konvenciis me-3 muxliს moqmedebis farglebi 
da da mtkicebis standarti

winamdebare TavSi ganxiluli iqneba me-3 muxlis moqmedebis farglebi, kerZod, 
ra kriteriumebiT xelmZRvanelobs evropuli sasamarTlo, rodesac ganixilavs, 
gasaCivrebuli mopyroba eqceva Tu ara me-3 muxlis farglebSi. amasTanave, meore 
qveTavSi mokled iqneba mimoxiluli adamianis uflebaTa evropuli sasamarTlos winaSe 
wamebasTan dakavSirebuli saqmeebis ganxilvis mtkicebis standarti.

1.3.1. me-3 muxlis moqmedebis farglebi da sisastikis minimaluri zRvari

Secdoma iqneboda imis Tqma, rom adamianis uflebaTa da TavisuflebaTa evropuli 
konvenciis (SemdgomSi evropuli konvencia) me-3 muxlis ganxorcieleba dafuZnebulia 
mxolod da mxolod wamebis aRmofxvris saWiroebaze. wamebis SemTxvevebi, raRa 
Tqma unda, warmoadgens me-3 muxlis darRvevis yvelaze ufro sastik da saSinel 
formebs, magram me-3 muxliT garantirebuli dacva mimarTulia adamianis Rirsebasa da 
fizikur xelSeuxeblobaze ganxorcielebuli mravali saxis Tavdasxmis sawinaaRmdegod. 
aRsaniSnavia, rom yvela saxis uxeSi mopyroba ar xvdeba konvenciis me-3 muxlis moqmedebis 
farglebSi. strasburgis sasamarTlom me-3 muxlTan dakavSirebul cnobil saqmeSi 
irlandia gaerTianebuli samefos winaaRmdeg15 ganmarta, rom arasaTanado mopyrobam 
unda miaRwios sisastikis minimalur zRvars, raTa moxvdes me-3 muxlis moqmedebis 
farglebSi. TumcaRa, aseve aRiarebul iqna, rom, erTi mxriv, uxeS mopyrobasa da, 
meore mxriv, me-3 muxlis darRvevas Soris gamavali gamyofi zRvris dadgena SesaZloa 
zogierT SemTxvevaSi Zneli aRmoCndes16. saqmeSi selCuki da askeri TurqeTis winaaRmdeg17 
mocemuli ganmartebiT, sisastikis minimaluri zRvris Sefaseba SefardebiTia: igi 
damokidebulia saqmis yvela garemoebaze, ufro konkretulad, miyenebuli tanjvis 
sisastike an intensiuroba SesaZloa Sefasdes Semdeg faqtorebze miTiTebiT:

 • mopyrobis xangrZlivoba;

 • fizikuri da sulieri Sedegebi;

 • msxverplis sqesi, asaki da janmrTelobis mdgomareoba;

 • aRsrulebis xasiaTi da meTodi.

xsenebuli kriteriumebis individTan dakavSirebuli elementebi, gansakuTrebiT ki 
msxverplis sqesi, gamoiyeneba calkeuli qmedebis intensiurobis SefasebisaTvis da 
ara zogadad, vinaidan qmedebebi, romlebic obieqturi niSnis Tanaxmad ayenebs pirs 
tkivils sakmarisi sisastikiT, CaiTvleba wamebad, miuxedavad imisa, es piri mdedrobiTi 
Tu mamrobiTi sqesis warmomadgenelia, Zlieri agebulebisaa Tu ara. sasamarTlom 
aRniSnuli ganmarteba gaakeTa saqmeSi selmuni safrangeTis winaaRmdeg [didi palata], 
romelSic aRniSna, rom ganxorcielebuli mopyroba ara marto Zaladobrivi xasiaTis 
iyo, aramed ,,isini nebismieri pirisaTvis, misi mdgomareobis miuxedavad, iqneboda 
Semzaravi da damamcirebeli.”18 

15  ix. sqolio #9.

16  maqqalemi gaerTianebuli samefos winaaRmdeg (McCallum v. the United Kingdom), 30 agvisto 1990,
  $$ 27, 33; seria A - #183.    
17  Selcuk and Asker v. Turkey, 24 aprili 1998, § 76, angariSi 1998-II.
18  Selmouni v. France [GC], 28 ivlisi 1999, #25803/94, $103, ECHR 1999-V.
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strasburgis sistemis mier aseve aRiarebul iqna, rom is, rac miCneulia dauSvebel 
arasaTanado mopyrobad, SesaZloa, aseve cvalebadi iyos sxvadasxva adgilebSi. erT-
erT saqmeSi aRniSnulia Semdegi:

,,calkeul mowmeTa Cvenebebidan naTlad Cans, rom patimrobaSi myofi piris mimarT 
rogorc policiis, aseve samxedro xelisuflebis warmomadgenelTa mxridan 
ganxorcielebuli mopyrobis garkveuli uxeSoba Sewynarebulia (daSvebulia) umetesi 
patimrebis mier da zogjer Cveulebriv movlenadac ki aRiqmeba. xsenebuli xazs 
usvams im faqts, rom zRvari, romlis qvemoTac patimrebsa da sazogadoebas SeuZliaT 
Seiwynaron fizikuri Zaladoba, rogorc ara sastiki da zRvargadalaxuli, gansxvavdeba 
sxvadasxva sazogadoebebs da TviT sazogadoebis sxvadasxva nawilebs Sorisac ki”.19 

mniSvnelovania, rom sxvadasxva sazogadoebebsa da sazogadoebis calkeul 
warmomadgenlebs SesaZloa gaaCndeT gansxvavebuli warmodgena arasaTanado mopyrobis 
cnebasTan dakavSirebiT. konkretuli mopyroba, romelic mimarTulia, magaliTad, 
qalebisa da bavSvebis winaaRmdeg religiur da kulturul dogmaTa gaTvaliswinebiT, 
SesaZloa garkveuli jgufis mier ganxilul iqnes rogorc ufro sastiki, sxva jgufTan 
SedarebiT. fsiqologiuri Sedegebis xarisxi, romelic individs miadga konkretuli 

mopyrobis Sedegad, yovelTvis damokidebulia piris kulturaze.

1.3.2.adamianis uflebaTa evropuli sasamarTlos winaSe wamebasTan 
dakavSirebuli saqmeebis ganxilvis mtkicebis standarti

adamianis uflebaTa evropuli sasamarTlo me-3 muxlis darRvevasTan dakavSirebiT 
warmodgenil mtkicebulebebTan mimarTebaSi adgens ,,gonivruli eWvis miRma’’ standarts. 
aseTi mtkicebuleba SesaZloa gamomdinareobdes ,,daskvnebidan an faqtis gauqarwylebeli 
prezumfciidan. rodesac Sesabamisi movlenebi, mTlianad an umeteswilad, eqskluziurad 
aris cnobili xelisuflebis organoebisTvis, iseve, rogorc maTi zedamxedvelobis 
qveS patimrobaSi myofi pirebis SemTxvevaSi, faqtebis Zlieri prezumfcia moqmedebs 
im dazianebebTan ... dakavSirebiT, romlebic miRebuli iqneba patimrobisas.” aseT 
SemTxvevebSi mtkicebis tvirTi awevs xelisuflebis organoebs da gulisxmobs maTi 
mxridan damakmayofilebeli da damajerebeli axsna-ganmartebebis warmodgenas20. 
xelisuflebis mxridan aseTi axsna-ganmartebis warmoudgenlobis SemTxvevaSi 
sasamarTlos SeuZlia gamoitanos daskvna, romelic SesaZloa, ar iyo saxarbielo 
mopasuxe mTavrobisTvis.21

arsebobs mtkicebis tvirTis aspeqtebi, romlebic xelisuflebis erovnulma organoebma 
unda gamoiyenon gamoZiebis warmarTvis dros, raTa maTi qmedebebi SesabamisobaSi 
iyos me-3 muxlis moTxovnebTan. ase magaliTad, rogorc zemoT aRiniSna, sasamarTlom 
araerT saqmeSi ganmarta, rom

 ,,rodesac piri ayvanilia policiis mier patimrobaSi sruliad janmrTeli, magram mas aReniSneba 
dazianebebi gaTavisuflebisas, mtkicebis tvirTi ekisreba xelisuflebis organoebs, raTa maT 
warmoadginon jerovani axsna-ganmarteba dazianebebis warmoSobasTan dakavSirebiT. amis Seusruleblobis 

19  dania, norvegia, SvedeTi, niderlandebi saberZneTis winaaRmdeg (The Greek Case),  #3321/67, 
  #3322/67, #3323/67, #3344/67, gv. 501, 1969. 
20  salmani TurqeTis winaaRmdeg [didi palata] (Salman v. Turkey [GC], №21986/93, § 100, ECHR-2000- 
  VII).
21  orhani TurqeTis winaaRmdeg (Orhan v. Turkey), №25656/94, § 274, 18 ivnisi 2002.
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SemTxvevaSi wamoiWreba sakiTxi konvenciis me-3 muxlis Sesabamisad.’’22  

rodesac konvenciis me-3 muxlis safuZvelze wardgenilia saCivari, evropulma 
sasamarTlom is gansakuTrebiT zedmiwevniT unda gamoikvlios.23 Tumca, rodesac 
xorcieldeba Sidasaxelmwifoebrivi samarTalwarmoeba, sasamarTlom faqtebis damdgeni 
erovnuli sasamarTloebis Sefaseba ar unda Caanacvlos Tavisi SefasebiT da, zogadad 
miRebuli wesis Tanaxmad, am sasamarTloebma unda Seafason maT winaSe wardgenili 
mtkicebuleba.

2. gansxvavebebi me-3 muxliT akrZalul qmedebebs Soris
 
me-3 muxlis ganxilvisas aucilebelia, Tavdapirvelad, SevafasoT wamebisa da am 
muxliT akrZaluli arasaTanado mopyrobis sxva saxeTa urTierTmimarTeba da naTlad 
ganvsazRvroT Tu sad gadis realurad maT Soris zRvari.

2.1. wameba

me-3 muxliT akrZaluli arasaTanado mopyrobis saxeebs Soris gasxvavebis sailustraciod 
gansakuTrebiT mniSvnelovania evropuli sasamarTlos ori saqme: The Greek Case da 
irlandia gaerTianebuli samefos winaaRmdeg. pirveli warmoadgens precedentuli 
mniSvnelobis mqone gadawyvetilebas, romelic exeboda saberZneTis Tavdacvis Zalebis 
mier Cadenil qmedebebs, 1967 wels ganviTarebuli samxedro gadatrialebis dros. 
mocemul saqmeSi sasamarTlom miuTiTa, rom 

,, ...yvela wameba unda iyos aradaamianuri da damamcirebeli, xolo araadamianuri mopyroba – 
damamcirebeli. wamebas aqvs mizani, rogoricaa informaciis an aRiarebis mopoveba, dasja da, zogadad, 
is warmoadgens araadamianuri mopyrobis gamZafrebul formas”.24 

aRniSnuli definicia gameorda evropuli sasamarTlos momdevno ramdenime saqmeSi 
da ,,miznobrivi faqtori” wamebis gansakuTrebiT saxasiaTo elementad iqca. Tumca, 
zemoT xsnebul kidev erT umniSvnelovanes saxelmwifoTaSoris saqmeSi - irlandia 
gaerTianebuli samefos winaaRmdeg, evropulma sasamarTlom ganmarta, rom qmedebis 
wamebad Sefaseba unda momxdariyo `miyenebuli tanjvis intensivobisa da sxvadasxvaobis 
safuZvelze~.25 mocemuli saqme exeboda didi britaneTis Zalovani struqturebis 
mier organizacia ,,irlandiis respublikuri armiis” wevrobaSi eWvmitanil pirTa 
dakiTxvas, mgrZnobelobis warTmevisken - e.w. “dezorientaciisken” mimarTuli 5 meTodis 
erToblivad gamoyenebiT. ,,5 teqnikis” saxeliT cnobil am meTodebs warmoadgenda:

• kedelTan dgoma: kerZod, dazaralebuli patimrebis aRweris Tanaxmad, ,,kedelTan 
gamarTuli, cerebze dgoma ramdenime saaTis ganmavlobaSi, Tavs zemoT aweuli xelebiT...~;
• Tavsafari: patimrebis Tavze muqi feris tomris Camocmeva da aseTGmdgomareobaSi 
datoveba dakiTxvis mTeli periodis ganmavlobaSi;
• xmaurisadmi daqvemdebareba: dakiTxvis ganmavlobaSi patimarTa iseT oTaxSi moTavseba, 
romelSic adgili hqonda gangrZobad, xmamaRal, sisinismagvar xmaurs;

22  tomasi safrangeTis winaaRmdeg (Tomasi v. France), 27 agvisto 1992, § §108-111, seria a  №241-A.
23  matko sloveniis winaaRmdeg (Matko v. Slovenia), № 43393/98, § 100, 2 noemberi 2006.
24  dania, norvegia, SvedeTi, niderlandebi saberZneTis winaaRmdeg (The Greek Case),  #3321/67,
  #3322/67, #3323/67, #3344/67, gv.186, 1969.
25  irlandia gaerTianebuli samefos winaaRmdeg (Ireland v. the United Kingdom), 18 ianvari 1978,
  #5310/71, $167; seria a #25.
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•  Zilis aRkveTa; 
• sakvebisa da sasmeli wylis SezRudva: patimrebs maTi centrSi yofnisa da dakiTxvebis 
ganmavlobaSi miewodaT SezRuduli raodenobis sakvebi da sasmeli wyali.

sasamarTlom daadgina, vinaidan xuTi meTodi gamoyenebuli iyo erTobliobaSi 
da zedized oTxi saaTis ganmavlobaSi, qmedebam sul mcire gamoiwvia maTdami 
daqvemdebarebuli pirebis intensiuri fizikuri da sulieri tanjva da mwvave fsiqikuri 
aSliloba. amdenad, me-3 muxlis mniSvnelobis farglebSi, is eqceva araadamianuri 
mopyrobis kategoriaSi. gamoyenebuli meTodebi aseve iyo damamcirebeli, radganac 
isini msxverplSi warmoSobdnen SiSis, tkivilisa da arasrulfasovnebis gancdas, 
romelsac SeeZlo maTi damcireba da daknineba. marTalia, zemoaRniSnuli xuTi 
meTodi, romlebic kombinirebulad iqna gamoyenebuli, ueWvelad uTanabrdeboda 
araadamianur da damamcirebel mopyrobas da miuxedavad imisa, rom maTi gamoyenebis 
mizani iyo aRiarebis mopoveba Tu informaciis miwodeba, sasamarTlos mosazrebiT, 
maT ar gamouwvevia iseTi intensivobisa da sisastikis tanjva, romelsac gulisxmobs 
sityva „wameba“. 

aRniSnuli saqmiT adamianis uflebaTa evropulma sasamarTlom saWirod miiCnia, gaevlo 
erTgvari zRvari wamebasa da arasaTanado mopyrobis sxva saxeebs Soris, vinaidan 
sityva wameba ,,asocirdeba gansakuTrebul stigmasTan.”26 Sesabamisad, strasburgis 
sasamarTlom cnebaTa Soris gansxvavebisTvis ara miznobriobis, aramed sisastikisa 
da intensiurobis doneebze dayrdnobiT ixelmZRvanela da daadgina, imisaTvis, rom 
qmedeba dakvalificirebuliyo, rogorc wameba, saWiro iyo mopyrobas gamoewvia ,,Zlieri 
da sastiki tanjva.”27 xsenebuli doneebis gansasazRvrad ki sasamarTlo daeyrdno 
sisastikis minimaluri zRvris Sesafaseblad saWiro wina TavSi aRniSnul faqtorebs, 
rogoricaa xangrZlivoba;  fizikuri da sulieri Sedegebi; msxverplis sqesi, asaki da 
janmrTelobis mdgomareoba; aRsrulebis xasiaTi da meTodi. 

amasTan, strasburgis sasamarTlom miiCnia, rom vinaidan konvencia erTmaneTisgan 
ganasxvavebs „wamebas“ da „araadamianur an damamcirebel mopyrobas“, rogorc Cans, is 
miznad isaxavda, rom am terminebidan pirveli mieCnia specialur kategoriad, romelSic 
igulisxmeba mxolod iseTi ganzraxi araadamianuri mopyroba, romelic iwvevs Zalian 
Zlier da sastik tanjvas. amasTanave, es logika udevs safuZvlad gaeros generaluri 
asambleis mier 1975 wlis 9 dekembers miRebuli 3452 (XXX) rezoluciis pirvel muxls, 
romlis Tanaxmad: 

„wameba aris sastiki, araadamianuri an damamcirebeli mopyrobis an dasjis mZime da ganzraxi forma.“28 

Tumca, aRsaniSnavia, rom am gaxmaurebul saxelmwifoTaSoris saqmeze - irlandia 
gaerTianebuli samefos winaaRmdeg, gadawyvetilebis miRebidan 21 wlis Semdeg, 
adamianis uflebaTa evropulma sasamarTlom mniSvnelovani da SeiZleba iTqvas, 
mkveTrad gansxvavebuli ganmarteba gaakeTa precedentuli mniSvnelobis kidev erT 
saqmeSi selmuni safrangeTis winaaRmdeg [didi palata], romelic exeboda sapolicio 
Zalebis mier dakavebulis araadamianur mopyrobas, rogorc fizikuri, aseve seqsualuri 
TvalsazrisiT. strasburgis sasamarTlom xazgasmiT aRniSna, rom:

26  iqve.
27  Long D, Guide to Jurisprudence on Torture and Ill-treatment, Geneva, 2002, p. 14.
28  UN Resolution 3452(XXX): Declaration on the Protection of All Persons from Being Subjected to Torture and
  Other Cruel, Inhuman or Degrading Treatment or Punishment, 9 December 1975; Art. 1.2.
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,,konkretuli qmedebebi, romlebic warsulSi dakvalificirda ara rogorc ,,wameba”, aramed ,,aradamianuri 
an damamcirebeli mopyroba”, momavalSi SesaZloa gansxvavebulad Sefasdes. is iziarebs im Sexedulebas, 
rom adamianis uflebebisa da fundamenturi Tavisuflebebis dacvis kuTxiT saWiroa ufro maRali 
standartis arseboba da Sesabamisad, mniSvnelovania, demokratiuli sazogadoebebis fundamenturi 
Rirebulebebis darRvevebi utyuarad Sefasdes.“29

Sesabamisad, adamianis uflebaTa evropuli sasamarTlos praqtikis mixedviT, wamebasa 
da arasaTanado mopyrobis sxva saxeebs Soris gansxvavebis dasadgenad yuradReba eqceva 
,,miyenebuli tanjvis intensivobas’’. miyenebuli tanjvis intensivoba an sisastike ki 
ganisazRvreba imave faqtorebze dayrdnobiT, romlebsac sasamarTlo iyenebs sisastikis 
minimaluri zRvris Sefasebis dros. kidev erTxel warmogidgenT aRniSnul faqtorebs: 
mopyrobis xangrZlivoba; fizikuri da sulieri Sedegebi; msxverplis sqesi, asaki da 
janmrTelobis mdgomareoba; aRsrulebis xasiaTi da meTodi.30

2.2. araadamianuri da damamcirebeli mopyroba

winamdebare dokumentis miznebisTvis, mocemul TavSi erTad iqneba ganxiluli gansxvaveba 
wamebasa da araadamianur da damamcirebel mopyrobas Soris. ufro konkretulad, rac 
Seexeba gansxvavebas arasaTanado mopyrobis im saxeebs Soris, romlebic konvenciis me-3 
muxliT aris akrZaluli, aRsaniSnavia, rom adamianis uflebaTa evropuli sasamarTlo 
gadawyvetilebaSi erT-erT cnobil saqmeze freTi gaerTianebuli samefos winaaRmdeg 
ganmartavs, rom

“mopyroba miiCneva araadamianurad, rodesac is aris winaswari ganzraxviT Cadenili, sisastikis 
minimalur zRvars cdeba da iwvevs sxeulis realur dazianebas an Zlier fizikur an fsiqikur tanjvas, 
xolo rodesac mopyroba Seuracxyofs an amcirebs pirs, gamoxatavs ra pativiscemis naklebobas an 
akninebs mis Rirsebas an aRZravs masSi SiSis, tanjvisa da arasrulfasovnebis iseTi xarisxis gancdas, 
romelsac SeuZlia misi moraluri Tu fizikuri gamZleobis gatexva, aRniSnuli unda Sefasdes rogorc 
damamcirebeli mopyroba.”31

am or cnebas Soris gansxvavebis kuTxiT unda iTqvas, rom araadamianuri mopyroba 
definiciis mixedviT ,,wamebis” cnebasTan axlos dgas da Semsubuqebuli formiT 
misi mravali aspeqtiTac xasiaTdeba, xolo damamcirebeli mopyroba evropuli 
sasamarTlos precedentuli samarTlis gadawyvetilebebSi yovelTvis iyo da dRemde 
rCeba dakavSirebuli ,,seriozul SeuracxyofasTan.” misi definicia yvelaze naTlad 
ikveTeba strasburgis sasamarTlos gadawyvetilebaSi saqmeze aRmosavleT afrikeli 
azielebi gaerTianebuli samefos winaaRmdeg32, romlis Tanaxmadac:

,,me-3 muxliT akrZaluli mocemuli cnebis zogad mizans adamianis Rirsebis gansakuTrebiT seriozuli 
Selaxvis prevencia warmoadgens. qmedeba, romelic amdablebs pirovnebas rangiT, poziciiT, reputaciis 
an pirovnuli TvalsazrisiT, damamcireblad miiCneva, mxolod sisastikis konkretuli donis miRwevis 

Semdeg.”33 aseve, mocemul sakiTxTan dakavSirebiT TvalsaCino ganmartebas iZleva 
evropuli sasamarTlos gadawyvetileba saqmeze kudla poloneTis winaaRmdeg [didi 
palata] 34, romlis mixedviT:

,,marTalia, mopyrobas... unda SeeZlos piris damcireba da daknineba, Tumca, meore mxriv, sasamarTlo 
mudmivad xazs usvams, rom gancdili tanjva da damcireba aucileblad unda scdebodes tanjvis da 

29  Selmouni v. France [GC], 28 ivlisi 1999, #25803/94, $ 101, ECHR 1999-V.
30  The prohibition of torture – A guide to the implementation of Article 3 of the European Convention on
  Human Rights, Aisling Reidy, Human rights handbooks, No.6, pg.12, © Council of Europe, 2002.
31  Pretty v. the United Kingdom, #2346/02, § 52, ECHR 2002-III.
32  East African Asians v. the United Kingdom, #4403/70, 14 dekemberi 1973.
33  iqve, $189.
34  Kudla v. Poland [GC], #30210/96, 26 oqtomberi 2000, ECHR 2000-XI.
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damcirebis gardauval komponents, romelic Tan axlavs Sesabamis kanonzomier mopyrobas an sasjels”.35 

rac Seexeba ganzraxvas, araadamianuri mopyrobis SemTxvevaSi mraval definiciaSi 
vxvdebiT iseT sityvebs, rogoricaa ,,winaswari ganzraxviT,” ,,mizanmimarTuli” da 
sxv., rac logikuricaa, vinaidan rTulad warmosadgenia me-3 muxliT akrZaluli 
aRniSnuli qmedebis ganxorcieleba mkveTrad gamoxatuli interesis gareSe. Tumca, 
damamcirebeli mopyrobis ganmartebebSi miznobriobis faqtori gamorCeulad ar 
figurirebs, rac calsaxa pasuxis gareSe tovebs Semdeg kiTxvas – aris Tu ara saWiro 
piris Seuracxyofis an damcirebis gamokveTili ganzraxva imisaTvis, rom saxeze 
gvqondes me-3 muxlis darRveva?36

xsenebul sakiTxTan mimarTebiT gansakuTrebiT mniSvnelovania adamianis uflebaTa 
evropuli sasamarTlos ganmarteba gadawyvetilebaSi saqmeze – pirsi saberZneTis 
winaaRmdeg37, romelic exeboda narkotikuli saSualebebis moxmarebaSi braldebuli piris 
saCivars qveynis penitencialuri dawesebulebis winaaRmdeg. momCivani Tavdapirvelad 
cixeSi arsebul fsiqiatriul dawesebulebaSi moaTavses da Semdgom, gamoyofil 
SenaerTSi gadaiyvanes, romelic misi gancxadebiT, fsiqiatriuli zrunvis saWiroebis 
mqone patimrisTvis Seusabamod dabali xarisxis pirobebiT xasiaTdeboda. winamdebare 
saqmeSi strasburgis sasamarTlom miiCnia, rom adgili ar hqonda momCivnis damcirebis 
an dakninebis ganzraxvas, Tumca sasamarTlom aRniSna, rom ,,marTalia, mxedvelobaSia 
misaRebi, isaxavda Tu ara mopyroba dazaralebulis damcirebis an dakninebis mizans, 
Tumca am miznis ararseboba sabolood ar gamoricxavs me-3 muxlis darRvevis dadgenis 
SesaZleblobas”38 da saqmeSi me-3 muxlis darRveva daadgina.

Sedegad, SeiZleba calsaxad iTqvas, rom me-3 muxlis darRvevis faqtis Sefasebisas 
pirdapiri ganzraxvis ararseboba sagulisxmo garemoebaa, Tumca is ar warmoadgens 
saboloo gadawyvetilebis ganmsazRvrel faqtors.

2.2.1. diskriminacia, rogorc damamcirebeli mopyroba

diskriminaciuli mopyroba, rogorc aseTi, SesaZloa, me-3 muxlis Sinaarsidan 
gamomdinare damamcirebel mopyrobas warmoadgendes, Tu aseTi mopyroba simZimis iseT 
zRvars aRwevs, rom adamianis Rirsebis Selaxvas warmoadgens. pirvelad aRniSnuli 
sakiTxi evropulma sasamarTlom ganixila saqmeze abdulazizi, kabalesi da balkandali 
gaerTianebuli samefos winaaRmdeg39, sadac komisiam daadgina, rom institucionaluri 
rasizmi warmoadgenda damamcirebel mopyrobas. saqmeSi arsebuli faqtebidan gamomdinare 
sasamarTlo ar daeTanxma komisias; TumcaRa, strasburgis sasamarTlom dauSva is 
principi, romlis Sesabamisad, aseTi diskriminacia SesaZloa warmoadgendes damamcirebel 
mopyrobas. es midgoma dadasturda amJamindeli mudmivmoqmedi sasamarTlos mier. 

aRniSnuli sakiTxi strasburgis sasamarTlom aseve ganixila saqarTvelos winaaRmdeg 
wardgenil saqmeSi identoba da sxvebi saqarTvelos winaaRmdeg40, sadac momCivnebi 
davobdnen, rom Sidasaxelmwifoebrivma organoebma 2012 wlis 17 maiss, homofobiis 
winaaRmdeg saerTaSoriso dRis aRsaniSnavad gamarTuli mSvidobiani msvlelobis 

35  iqve, §92.
36  Long D, Guide to Jurisprudence on Torture and Ill-treatment, Geneva, 2002, p. 18.
37  Peers v. Greece, #28524/95, ECHR 2001-II.
38  iqve., $74.
39  Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28 maisi 1985, seria a №94.
40  Identoba and Others v. Georgia, №73235/12, 12 მაისი 2015.
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dros, isini ver daicves kontrdemonstrantebis Zaladobrivi Tavdasxmebisgan. 
winamdebare saqmeSi momCivnebi aseve iTxovdnen momxdaris saTanado gamoZiebas, kerZod, 
Tavdamsxmelebis diskriminaciuli motivis dadgenas.

mocemul saqmeSi evropulma sasamarTlom kidev erTxel aRniSna, rom diskriminaciuli 
mopyroba, rogorc aseTi, SesaZloa, me-3 muxlis Sinaarsidan gamomdinare damamcirebel 
mopyrobas warmoadgendes, Tu aseTi mopyroba simZimis iseT zRvars aRwevs, rom adamianis 
Rirsebis Selaxvas warmoadgens. diskriminaciuli gamonaTqvamebi da Seuracxyofa 
nebismier SemTxvevaSi unda ganvixiloT damamZimebel garemoebad, rodesac me-3 muxlis 
WrilSi fizikuri Zaladobis mocemul SemTxvevas vixilavT.41 iseTi Zaladobrivi 
SemTxvevebis gamoZiebisas rogoric aris fizikuri Zaladoba, saxelmwifo organoebi 
valdebulebi arian, mimarTon yvela gonivrul zomas, raTa gamoavlinon SesaZlo 
diskriminaciuli ganzraxva, rac, sasamarTlo aRiarebs, rTuli amocanaa. mopasuxe 
saxelmwifos valdebuleba - gamoiZios Zaladobrivi aqtis SesaZlo diskriminaciuli 
safuZveli, warmoadgens gamosaZieblad yvela zomis gamoyenebis valdebulebas da ar 
aris absoluturi valdebuleba. xelisuflebam unda gamoiyenos mocemul garemoebaSi 
yvela gonivruli saSualeba, rom Seagrovos da daicvas mtkicebulebebi, simarTlis 
dasadgenad yvela SesaZlebloba gamoiyenos da saqmeze dasabuTebuli, miukerZoebeli 
da obieqturi gadawyvetilebebi gamoitanos, iseTi saeWvo faqtebis dafarvis gareSe, 
romlebic miuTiTebs Zaladobis rasobrivi Tu regiliuri Seuwynareblobis an genderuli 
diskriminaciis safuZvelze Cadenas.42 strasburgis sasamarTlom ganacxada, rom

,,diskriminaciuli ganzraxviT Cadenili Zaladobisa da sisastikis faqtebis mimarT iseTive damokidebuleba 
rogoric im saqmeebTan, romlebic diskriminaciul qveteqsts ar Seicavs, iqneboda Tvalis daxuWva im 
qmedebebis specifikuri xasiaTis mimarT, romlebic gansakuTrebiT arRvevs adamianis fundamentur 
uflebebs. arsebiTad gansxvavebul SemTxvevebSi am gansxvavebis arxazgasma warmoadgens gaumarTlebel 
da konvenciis me-14 muxlTan SeuTavsebel midgomas.’’43

sabolood, aRniSnul saqmeSi evropulma sasamarTlom konvenciis me-3 muxlis darRveva 
daadgina me-14 muxlTan erTobliobaSi. momCivnebi adamianebis ganrisxebuli brboTi 
iyvnen garSemortymulni, romelic maT raodenobiT aRemateboda da sikvdiliT 
emuqreboda, xolo SigadaSig fizikur Seuracxyofaze gadadioda. es miuTiTebda 
ganxorcielebuli muqaris realur xasiaTze, da aSkara homofobiuri diskriminaciuli 
faqtoris damamZimebel garemoebaze. arsebuli situacia ukve sakmarisi iyo, rom Zlieri 
SiSi da mRelvareba aReZra. sityvieri da fizikuri Seuracxyofis miyenebis mizans 
aSkarad warmoadgenda momCivnebis daSineba, raTa maT SeewyvitaT lgbt sazogadoebis 
mimarT TavianTi mxardaWeris sajaro gamoxatva.

2.3. daskvna

yovelive zemoT Tqmulidan gamomdinare, daskvnis saxiT SeiZleba gamoiyos me-3 muxliT 
akrZaluli mopyrobis definiciebi. saxeldobr,

41  moldovelebi da sxvebi rumineTis winaaRmdeg (Moldovan and Others v. Romania (no. 2), nos. 41138/98
  da 64320/01, §111, 5 ivlisi 2005. 
42  naCova da sxvebi bulgareTis winaaRmdeg [didi palata]  (Nachova and Others v. Bulgaria [GC]), 
  nos.43577/98 და 43579/98, §160,  ECHR 2005-VII.
43  identoba da sxvebi saqarTvelos winaaRmdeg (Identoba and Others v. Georgia), №73235/12, §67, 12 
  მაისი, 2015. 
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3. konvenciis me-3 muxlidan gamomdinare negatiuri da pozitiuri 
valdebulebebi

konvenciis me-3 muxli wevr saxelmwifoebs akisrebs rogorc pozitiur, aseve negatiur 
valdebulebebs. qvemoT ganxiluli iqneba TiToeuli maTgani

3.1. negatiuri valdebuleba

negatiuri valdebuleba saxelmwifos aiZulebs, Tavi 
Seikavos am muxliT gaTvaliswinebuli akrZaluli 
qmedebebisagan. saxelmwifo pasuxs agebs yvela 
Zalismieri organos qmedebisaTvis, iqneba es policia, 
uSiSroebis Zalebi Tu am organoebSi momuSave 
Tanamdebobis pirebi. isini pasuxs ageben miuxedavad 

imisa, moqmedebdnen brZanebiT Tu sakuTari nebis Tanaxmad. saxelmwifoebi ver 
aicileben pasuxismgeblobas me-3 muxlis sawinaaRmdego qmedebisaTvis imis mtkicebiT, 
rom maT ar icodnen amis Sesaxeb.

rogorc me-3 TavSi aRiniSna, saqmeSi irlandia gaerTianebuli samefos winaaRmdeg 
strasburgis sasamarTlom daadgina me-3 muxlis darRveva msxverplTa dakiTxvisas 
e.w. „xuTi teqnikis“ gamoyenebis gamo da aRniSna: 

negatiuri 
valdebuleba
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„daujerebelia, rom saxelmwifos maRali rangis moxeleebs, sul mcire, ar scodnodaT amgvari praqtikis 
arsebobis Sesaxeb. ufro metic, konvenciis Tanaxmad, es moxeleebi mkacrad ageben pasuxs qveSevrdomebis 
qmedebaze; maT unda uzrunvelyon maTi nebis aRsruleba qveSevrdomebis mier da ar SeiZleba Tavi 
daiZvrinon imis mtkicebiT, rom ver moaxerxes amis uzrunvelofa.“44

me-3 muxliT nakisri valdebulebebis miuxedavad, SesaZloa ar dadges saxelmwifos 
pasuxismgeblobis sakiTxi, rodesac adgili aqvs calkeul pirTa mxridan udisciplinobis 
individualur aqtebs. Tumca, am SemTxvevaSic, saxelmwifom unda miiRos Sesabamisi 
zomebi amgvari qmedebebis prevenciisaTvis. saxelmwifom unda gadadgas gadamWreli 
nabijebi, raTa pasuxi agebinos damnaSave pirebs da ganaxorcielos iseTi RonisZiebebi, 
rom msgavsi qmedebebis gameoreba dauSvebeli iyos.45

3.2. pozitiuri valdebulebebi

konvenciis  me -3  muxlidan  gamomdinare 
pozitiuri valdebulebebi SesaZloa daiyos or 
kategoriad:saxelmwifom unda gaataros RonisZiebebi, 
raTa uzrunvelyos pirTa dacva aramxolod 
saxelmwifos warmomadgenelTa, aramed kerZo pirTa 
mier ganxorcielebuli arasaTanado mopyrobisgan;da 

proceduruli valdebuleba, romelic gulisxmobs arasaTanado mopyrobis savaraudo 
SemTxvevebis gamoZiebas.

3.2.1. pirTa dacva arasaTanado mopyrobisgan

konvenciis 1-li muxli me-3 muxlTan erTobliobaSi saxelmwifos akisrebs pozitiur 
valdebulebas, mis iurisdiqciaSi myofi adamianebi daicvas me-3 muxliT akrZaluli 
mopyrobisgan, maT Soris im SemTxvevaSic, Tu mas kerZo pirebi axorcieleben. es 
valdebuleba unda moicavdes efeqtur dacvas, maT Soris konkretuli piris an pirebis 
dacvas, mesame pirTa mier ganxorcielebuli danaSaulebrivi qmedebebisgan, aseve 
gonivrul zomebs rom aRkveTil iqnas fizikuri Zaladoba, romelic xelisuflebis 
organoebisTvis cnobili iyo an maT amis Sesaxeb unda scodnodaT46.

saqmeSi „a“ gaerTianebuli samefos winaaRmdeg“47 strasburgis sasamarTlom ganmarta: 

„me-3 muxli konvenciis pirvel muxlTan erTad, avaldebulebs saxelmwifos, miiRos zomebi imis 
uzrunvelsayofad, rom kerZo pirebi misi iurisdiqciis farglebSi ar gaxdnen wamebis, araadamianuri 
Tu damamcirebeli mopyrobis msxverplni, maT Soris kerZo pirebis mier ganxorcielebuli amgvari 
qmedebebis gamo’’.48

winamdebare saqmeSi bavSvi sastikad scema maminacvalma, romelic SemdgomSi warsdga 
marTlmsajulebis winaSe TavdasxmisaTvis; TumcaRa, gaerTianebuli samefos 
kanonmdebloba mSobels qmedebis gasamarTleblad nebas rTavda argumentad moeyvana 

44  irlandia gaerTianebuli samefos winaaRmdeg (Ireland v. the United Kingdom), 18 ianvari 1978, $ 
  159, seria a #25. 
45  adamianis uflebaTa evropuli sasamarTlo da Tqveni fundamenturi uflebebi, 
  ,,konstituciis 42-e muxli’’, Tavi me-3 - wamebis akrZalva (konvenciis me-3 muxli), 2005.
46  t.m. da s.m. moldovis respublikis winaaRmdeg (T.M. and C.M. v. the Republic of Moldova), №26608/11, 
  § 38, 28 ianvari 2014.
47  ,,a’’ gaerTianebuli samefos winaaRmdeg (A v. United Kingdom), 23 ianvari 1998, § 22, angariSi 1998- 
  VI.
48  iqve, § 2.

pozitiuri 
valdebuleba
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,,mSoblis mier disciplinaruli sasjelis gamoyeneba’’. bavSvma da misma mamam gaasaCivres 
xsenebuli kanonmdebloba adamianis uflebaTa evropuli sasamarTlos winaSe, aRniSnes 
ra, rom realurad adgili hqonda xarvezis arsebobas samarTlebriv sistemaSi, 
romelic icavda individualur pirebs akrZaluli qmedebebisagan. sasamarTlom 
gaiziara msxverplis mosazreba da aRniSna, rom saxelmwifoebs moeTxovebaT calkeul 
RonisZiebaTa ganxorcieleba, raTa TavianTi iurisdiqciis farglebSi individualuri 
pirebi ar daeqvemdebaron arasaTanado mopyrobas an sasjels. sasamarTlom aRniSna: 
,,bavSvebi da sxva mowyvladi pirebi uflebamosilni arian miiRon saxelmwifos mxridan 
dacva efeqturi, Semakavebeli formiT, raTa uzrunvelyofil iqnas xelSeuxeblobis 
seriozuli garantiebi“.49 ufro metic, sasamarTlom araerTxel xazgasmiT aRniSna, rom 
saxelmwifo pasuxismgebelia patimrobaSi myof nebismier pirze, vinaidan es ukanaskneli, 
imyofeba ra saxelmwifo moxeleTa xelSi, sust poziciaSia da xelisuflebis movaleobaa 
misi dacva50.

garda amisa, saxelmwifos ar SeuZlia Tavi aaridos pasuxismgeblobas im organoTa 
qmedebaze, romelTac gadasca sakuTari valdebulebebi. Tu kerZo skolaSi gamoiyeneben 
sasjelis iseT formas, rom is miaRwevs mesame muxliT gansazRvrul dones, amgvari 
qmedebisaTvis dadgeba saxelmwifos pasuxismgeblobis sakiTxi, radganac saxelmwifo 
avtomaturad agebs pasuxs ganaTlebis uflebis usafrTxoebaze.51 gadawyvetilebaSi 
saqmeze kostelo-robertsi gaerTianebuli samefos winaaRmdeg52 strasburgis 
sasamarTlom daadgina, rom me-3 muxli maRal xelSemkvrel mxareebs akisrebs pozitiur 
valdebulebas, Seqmnas iseTi samarTlebrivi sistema, romelic uzrunvelyofs bavSvebis 

fizikuri da fsiqikuri ganviTarebisaTvis saTanado dacvas

3.2.2. arasaTanado mopyrobis savaraudo SemTxvevebis gamoZieba

saqmeSi asenovi da sxvebi bulgareTis winaaRmdeg53 sasamarTlom daadgina Semdegi:

,,rodesac piri warmoadgens safuZvlian saCivars imasTan dakavSirebiT, rom masze 
ukanonod da me-3 muxlis darRveviT seriozulad ganxorcielda arasaTanado 
mopyroba policiis an saxelmwifos sxva warmomadgenlebis mier, xsenebuli debuleba, 
saxelmwifoebze konvenciis 1-li muxliT dakisrebul zogad valdebulebasTan erTad, 
romlis Sesabamisad, saxelmwifoebi valdebulni arian ,,TavianTi iurisdiqciis 
farglebSi, yvelasaTvis uzrunvelyon [konvenciaSi] gansazRvruli uflebebi da 
Tavisuflebebi’’, moiTxovs, rom warimarTos oficialuri gamoZieba.’’54

konvenciis me-3 muxli xelisuflebis organoebs avaldebulebs, savaraudo fizikuri 
Zaladobis faqti efeqturad gamoiZios, maSinac, Tuki fizikuri Zaladoba kerZo pirebis 
mier ganxorcielda.55 imisaTvis, rom gamoZieba ,,efeqturad” Catarebulad miviCnioT, 
man unda SeZlos saqmeze faqtebis dadgena da pasuxismgebeli pirebis gamovlena da 
dasja.56 es warmoadgens ara Tavad gamoZiebiT Sedegis miRebis valdebulebas, aramed 
gamoZiebis warmarTvis valdebulebas. amasTan dakavSirebiT evropul sasamarTlos 

49  iqve.
50  berktai TurqeTis winaaRmdeg (Berktay v. Turkey), №22493/93, § 167, 1 მარტი 2001.
51  kostelo-robertsi gaerTianebuli samefos winaaRmdeg (Costello-Roberts v. United Kingdom), 25 
  marti 1993, § 27, seria a №247-C.
52  Costello-Roberts v. United Kingdom, 25 marti 1993, seria a №247-C.
53  (Assenov and Others v. Bulgaria), 28 oqtomberi 1998, angariSi 1998-VIII.
54  iqve., § 102.
55  m.s. bulgareTis winaaRmdeg (M.C. v. Bulgaria), №39272/98, ECHR 2003-XII.
56  stoika rumineTis winaaRmdeg (Stoica v. Romania), №42722/02, §67, 4 marti 2008.
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xSirad Seufasebia, moaxdina Tu ara xelisuflebam incidentze drouli reagireba.

3.2.2.1. adamianis uflebaTa evropuli sasamarTlos mier saqarTvelos 
winaaRmdeg miRebuli gadawyvetilebebi, romlebic exeba arasaTanado 
mopyrobis savaraudo SemTxvevebis gamoZiebas

konvenciis me-3 muxlis proceduruli nawilis darRvevis sakiTxi aqtualuri iyo 
saqarTvelos winaaRmdeg wardgenil araerT saCivarSi. momCivnebi ZiriTadad asaCivrebdnen 
winaswari dakavebis izolatorSi an patimrobis dros maT mimarT ganxorcielebuli 
arasaTanado mopyrobis faqtebTan dakavSirebiT gamoZiebis Cautareblobas. saqarTveloSi 
policiis mier arasaTanado mopyrobisa da Zalis gadametebis gaWianurebuli da 
araefeqturi gamoZiebis sakiTxi pirvelad asaxul iqna adamianis uflebaTa evropuli 
sasamarTlos gadawyvetilebaSi RaribaSvili saqarTvelos winaaRmdeg57. am tipis 
davebs RaribaSvilis jgufis saqmeebi daerqva. am saqmeebze sasamarTlom daadgina, 
rom Catarebuli gamoZiebebi ar iyo saTanadod damoukidebeli da miukerZoebeli, 
rac ZiriTadad ganpirobebuli iyo savaraudo damnaSaveTa da gamomZieblebs Soris 
instituciuri kavSiriT da rig SemTxvevaSi ierarqiuli subordinaciiTac ki. qvemoT 
ramdenime saqme ufro detalurad iqneba ganxiluli.

gadawyvetilebaSi saqmeze danelia saqarTvelos winaaRmdeg58 momCivani davobda, rom 
winaswari patimrobis dros wamebis msxverpli gaxda, Tumca, xelisuflebis Sesabamisi 
organos warmomadgenlebma mas WeSmaritebis dadgenis mizniT damoukidebeli eqspertizis 
Catarebis neba ar darTes, ramac sabolood aRniSnuli faqtis gamoZiebas xeli SeuSala.

strasburgis sasamarTlom kidev erTxel ganacxada, rodesac momCivani irwmuneba, rom 
policiis TanamSromelTa an sxva saxelmwifo organoTa warmomadgenlebis mxridan mis 
mimarT adgili hqonda mniSvnelovan ukanono da konvenciis me-3 muxlis sawinaaRmdego 
qmedebebs, xsenebuli debuleba amave konvenciis 1-el muxlTan mimarTebiT, romelic 
wevr saxelmwifoebs TavianTi iurisdiqciis farglebSi yvela pirisaTvis konvenciis 
I TavSi gansazRvruli uflebebisa da Tavisuflebebis uzrunvelyofis valdebulebas 
akisrebs, aseT SemTxvevaSi oficialuri da efeqtiani gamoZiebis warmoebas moiTxovs. 
sasamarTlos ganmartebiT:

,,gamoZiebam unda uzrunvelyos pasuxismgebel pirTa gamovlena da dasja. winaaRmdeg SemTxvevaSi, wamebis, 
araadamianuri da damamcirebeli mopyrobis kanonieri akrZalva iqneba praqtikulad uSedego da miuxedavad 
misi fundamenturi Rirebulebisa, zogierT SemTxvevaSi, SesaZleblobas miscems saxelmwifo moxeleebs, 
sruliad dausjelad fexqveS gaTelon im pirTa uflebebi, romlebic maT kontrols eqvemdebarebian.’’59

mocemul saqmeze evropulma sasamarTlom, arasaTanado mopyrobis Sesaxeb wardgenili 
saCivris pasuxad sagamoZiebo moqmedebaTa Cautareblobis safuZvliT, konvenciis me-3 
muxlis proceduruli nawilis darRveva daadgina.

strasburgis sasamarTlom me-3 muxliT dakisrebuli pozitiuri valdebulebebis 
Seusruleblobis gamo darRveva daadgina saqarTvelos winaaRmdeg wardgenil kidev 
erT saCivarSi. kerZod, gadawyvetilebaSi saqmeze alievi saqarTvelos winaaRmdeg60 

57  Gharibashvili v. Georgia, №11830/03, 2008 wlis 29 ivlisi.
58  danelia saqarTvelos winaaRmdeg (Danelia v. Georgia), №68622/01, 17 oqtomberi 2006.
59  iqve, §44. 
60  Aliev v. Georgia,№№522/04, ECHR 2009.
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strasburgis sasamarTlom miiCnia, rom kompetentur organoebs, romlebic srulad 
iyvnen informirebulni №88 sakanSi 2002 wlis 3-4 oqtombris Rames momCivnis winaaRmdeg 
gamoyenebuli Zalis Sesaxeb, unda CaetarebinaT gamoZieba momCivnis mier saCivris 
oficialurad Setanamde. evropulma sasamarTlom ar gaiziara mTavrobis argumenti 
imis Sesaxeb, rom momCivans unda Seetana saCivari da gamoZiebis dawyebisTvis Caetarebina 
Sesabamisi procedurebi. sasamarTlom aRniSna, rom

,,me-3 muxlis mixedviT, xelisufleba valdebulia, saCivris SetanisTanave daiwyos moqmedeba. maSinac 
ki, roca saCivari, rogorc aseTi, ar aris Setanili, aucilebelia gamoZiebis dawyeba, Tu arsebobs 
sakmarisad zusti monacemebi, romlebic iZleva fiqris safuZvels, rom adgili hqonda wamebas an 
arasaTanado mopyrobas. am konteqstSi, siswrafisa da gonivruli gulmodginebis moTxovna aSkaraa’’61.

amrigad, strasburgis sasamarTlom konvenciis me-3 muxlis darRveva daadgina da miiCnia, 
rom erovnulma xelisuflebam ar gamoiZia momCivnis winaaRmdeg Zalis gamoyenebis 
proporciulobis sakiTxi.

gadawyvetilebaSi saqmeze dvaliSvili saqarTvelos winaaRmdeg62 strasburgis 
sasamarTlom daadgina me-3 muxlis arsebiTi nawilis darRveva da miiCnia, rom 
policiis mxridan momCivnis mimarT, aRiarebiTi Cvenebis mopovebis mizniT, adgili 
hqonda arasaTanado mopyrobas. aRniSnul saqmeSi aplikanti aseve asaCivrebda me-3 
muxlis proceduruli nawilis darRvevas. miuxedavad imisa, rom Sesabamisma organoebma 
gamoiZies momCivnis braldebebi arasaTanado mopyrobasTan dakavSirebiT da swrafad 
gaatares garkveuli sagamoZiebo RonisZiebebi, rogoricaa sxvadasxva mowmeTa dakiTxva, 
sasamarTlo ver darwmunda, rom gamoZieba sakmarisad srulyofili da efeqtiani iyo. 
strasburgis sasamarTlom aseve yuradReba gaamaxvila Sesabamisi organoebis mxridan 
mtkicebulebaTa Sefasebisadmi araswor midgomaze. sasamarTlosTvis gaugebari iyo, 
Tu ratom daeyrdnen pasuxismgebeli organoebi momCivnis aRiarebiT Cvenebas, romelic, 
momCivnis mtkicebiT, fizikuri zewolis qveS misca; agreTve policielTa Cvenebebs, 
im faqtis miuxedavad, rom aRniSnuli Cvenebebi SesaZloa subieqturi yofiliyo 
da sisxlissamarTlebrivi pasuxismgeblobis aridebas isaxavda miznad. garda amisa, 
sagamoZiebo organoebma ar daaTvalieres SemTxvevis adgili, raTa SeemowmebinaT 
policielTa Cvenebebis utyuaroba. zemoaRniSnulis gaTvaliswinebiT sasamarTlom 
me-3 muxlis proceduruli nawilis darRveva daadgina.

drouli gamoZiebis Catarebis valdebulebas exeboda gadawyvetileba saqmeze miqiaSvili 
saqarTvelos winaaRmdeg63. sasamarTlom ganacxada, rom mocemul saqmeSi dagvianda mTeli 
rigi aucilebeli nabijebis gadadgma, ramac gaarTula an saerTod SeuZlebeli gaxada 
prokuraturis mier momCivnis mier gasaCivrebuli savaraudo incidentis detaluri 
gamoZieba. am kuTxiT gamoZiebis yvelaze seriozuli Secdoma iyo momCivnisTvis 
samedicino Semowmebis dagvianebiT Catareba. ufro metic, sasamarTlom aRniSna, rom 
momCivnis dakavebisas policiis mxridan uflebamosilebis savaraudo gadametebasTan 
dakavSirebuli sisxlis samarTalwarmoeba ori TviT dagvianebiT daiwyo. es SeuTavsebelia 
drouli gamoZiebis Catarebis valdebulebasTan, vinaidan arsebobs riski imisa, rom 
drosTan erTad, arasaTanado mopyrobasTan dakavSirebuli samxilebi gaqreba da 
dazianebebi moSuSdeba.64

61  gldanis kongregaciis 97 wevri da oTxi sxva piri saqarTvelos winaaRmdeg (Members of the 
  Gldani Congregation of Jehovah’s Witnesses and Others v. Georgia) №№71156/01, § 97, 3 maisi 2007.
62  Dvalishvili v. Georgia, № 19634/07, 18 dekemberi 2012.
63  Mikiashvili v. Georgia, №18996/06, 9 oqtomberi 2012.
64  padureti moldovis winaaRmdeg (Paduret v. Moldova), №33134/03, §64, 5 ianvari 2010.
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2019 wlis 21 Tebervals adamianis uflebaTa evropulma sasamarTlom miiRo 
gadawyvetileba saqmeze gabliSvili saqarTvelos winaaRmdeg65, romelic exeboda 
patimarTa mimarT ganxorcielebul arasaTanado mopyrobas da saxelmwifos mier am 
faqtis arasaTanado gamoZiebas. saqmis faqtobrivi garemoebebis Tanaxmad, 2009 wlis 
30 marts momCivnebi sasjelaRsrulebis dawesebulebidan gaqcevis mcdelobis dros 
daakaves, ra drosac cixis TanamSromlebma xis joxebiTa da rkinis milebiT sastikad 
scemes. dakavebis Semdeg momCivnebi sakanSi moaTavses, sadac cixis TanamSromlebma 
gaagrZeles maTi cema. momCivnebma dakiTxvis dros gamomZiebels uTxres, rom miRebuli 
dazianebebi cixis maRali kedlidan gadmoxtomas ukavSirdeboda, Tumca sasamarTlos 
winaSe saqmis ganxilvis dros maT Secvales Tavdapirveli Cvenebebi da ganacxades, rom 
dakavebisas da dakavebis Semdgom maT mimarT adgili hqonda arasaTanado mopyrobas.

momCivnebma 2009 wlis 10 noembers mimarTes mTavar prokurors, raTa arasaTanado 
mopyrobasTan dakavSirebiT dawyebuliyo sisxlis samarTlis saqmis gamoZieba. gamoZiebis 
farglebSi daikiTxa cixis ufrosi da cixis oTxi TanamSromeli, romlebic momCivanTa 
dakavebaSi monawileobdnen. dakiTxvisas yvela maTganma uaryo momCivanTa cemis 
faqti. gamomZiebeli srulad daeTanxma cixis TanamSromelTa versias da daaskvna, 
rom dazianebebi SesaZloa kedlidan gadmoxtomas gamoewvia. prokurorma sakmarisi 
mtkicebulebebis ararsebobis safuZvelze Sewyvita gamoZieba.

winamdebare saqmeze strasburgis sasamarTlom konvenciis me-3 muxlis materialuri 
da proceduruli nawilebis darRveva daadgina. rogorc strasburgis sasamarTlom 
mraval wina SemTxvevaze xazgasmiT aRniSna, xelisuflebis swrafi pasuxi, arasaTanado 
mopyrobis Taobaze braldebebTan dakavSirebiT, SesaZloa miCneuli iyos arsebiTad 
sazogadoebis ndobis SesanarCuneblad da imis saCveneblad, rom isini icaven kanonis 
uzenaesobas da Tavidan irideben ukanono qmedebebis mimarT Semwynareblobis an 
SeTqmulebis nebismier gamovlinebas. sasamarTlom miiCnia, rom gansaxilvel saqmeze 
xelisuflebam ver SeZlo damoukidebeli, safuZvliani da efeqturi gamoZiebis Catareba 
2009 wlis 30 martis SemTxvevasTan dakavSirebiT. 

strasburgis sasamarTlom aRniSna, is faqti, rom yvela sagamoZiebo moqmedeba 
ganaxorciela sasjelaRsrulebis saministros sagamoZiebo departamentma anu imave 
uwyebam, romelic pasuxismgebeli iyo cixis sistemaze, warmoSobda gonivrul eWvebs 
gamoZiebis damoukideblobasTan mimarTebiT. aseve, sasamarTlo eqspertiza momCivanTa 
dazianebebis Taobaze ar Seesabameboda damoukideblobis standartebis moTxovnebs, 
radgan is Catarda im gamomZieblis TandaswrebiT, romelsac mogvianebiT momCivnebi 
samsaxurebrivi uflebamosilebis gadametebaSi adanaSaulebdnen. strasburgis 
sasamarTlos gancxadebiT, gamoZiebis efeqtianobas eWvqveS ayenebda aseve is faqti, 
rom sisxlissamarTlebrivi gamoZiebis Sewyvetis Taobaze prokuroris gadawyvetilebaSi 
mocemuli daskvnebi efuZneboda mxolod aRniSnul SemTxvevaSi monawile cixis 
TanamSromelTa Cvenebas. prokurorma cixis TanamSromelTa gancxadebebi  sandod miiCnia 
ise, rom ar warmoudgenia amis gamamyarebeli mizezebi. man ar gaiTvaliswina, rom es 
gancxadebebi SeiZleboda subieqturi yofiliyo da miznad isaxavda momCivanTa winaaRmdeg 
ganxorcielebuli arasaTanado mopyrobisaTvis sisxlis samarTlis pasuxismgeblobis 
Tavidan acilebas. cixis TanamSromelTa gancxadebebis sandooba unda Semowmebuliyo, 
radgan gamoZiebas unda daedgina, iyvnen Tu ara isini pasuxismgebelni sisxlis samarTlis 
braldebebze. garda amisa, dakavebaSi monawile Zalovnebi zedapirulad daikiTxnen. 
strasburgis sasamarTlo aRniSnavs, rom yvela maTganis gancxadeba iyo Sablonuri, isini 

65  Gablishvili v. Georgia, №7088/11, 2019 wlis 21 Tebervali.
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amtkicebdnen, rom monawileoba ar miuRiaT arasaTanado mopyrobis ganxorcielebaSi da 
fizikuri Zala, romelic momCivanTa dakavebisas maT gamoiyenes aucilebeli iyo. garda 
amisa,  strasburgis sasamarTlos gancxadebiT, gaurkvevelia xelisuflebam gamokiTxa 
Tu ara potenciurad mniSvnelovani mowmeebi. magaliTad, cixis dacva, romelsac, 
momCivanTa gancxadebiT, cixis ufrosisgan davalebuli hqonda dakavebis Semdeg 
esrola momCivnebisTvis, Tumca man es brZaneba ar Seasrula; gamomZiebeli, romelmac 
savaraudod momCivnebs Tavdapirveli gancxadebebis gakeTeba aiZula; cixis ufrosi, 
romelmac savaraudod incidentis Semdeg maleve moinaxula momCivnebi da siCumis 
sanacvlod Semwynareblobas dapirda. saxelmwifos ar warmoudgenia zemoaRniSnul 
potenciur mowmeTa Cvenebebis raime asli, rogorc gamoZiebis Semadgeneli nawili.

yovelive zemoaRniSnulis gaTvaliswinebiT, sasamarTlom daaskvna, rom xelisuflebam 
ver SeZlo srulyofili, adekvaturi da damoukidebeli gamoZiebis Catareba.

amdenad, adamianis uflebaTa evropuli sasamarTlos damkvidrebuli samarTlis 
Tanaxmad, xelisuflebis organoebs ekisrebaT valdebuleba, srulyofilad gamoiZion 
is dazianebebi, romlebic pirs dakavebis an patimrobis dros savaraudo arasaTanado 
mopyrobis Sedegad miadga. am valdebulebis Seusruleblobam SeiZleba konvenciis 
me-3 muxlis darRveva Seadginos. 66

 4. patimrobis pirobebi

gamomdinare iqedan, rom daxurul dawesebulebebSi adekvaturi samedicino daxmarebis 
miwodebis valdebuleba kvlevis farglebSi calkea ganxiluli, aRniSnul TavSi 
ganxiluli iqneba mxolod patimrobis pirobebi.

me-3 muxlis safuZvelze strasburgis sasamarTlos mier gansaxilvel saqmeTa kidev erT 
jgufs warmoqmnis patimrobis pirobebTan dakavSirebuli saCivrebi. aRniSnul saqmeebSi 
miCneulia, rom saxelmwifom unda uzrunvelyos piris dakaveba iseT pirobebSi, romelic 

66  miqiaSvili saqarTvelos winaaRmdeg (Mikiashvili v. Georgia), №18996/06, § 69, 9 oqtomberi 2012.

konvenciis me-3 muxlTan patimrobis pirobebis Tavsebadobis Sefasebis dros 
strasburgis sasamarTlo mxedvelobaSi iRebs Semdeg kumulatiur garemoebebs: 

• saknis gadatvirTuloba;
• araadekvaturi sanitaruli pirobebi;
• gaTbobis saSualeba; 
• dRis sinaTlis xelmisawvdomoba;
• saZile pirobebi;
• piradi sivrcisTvis gankuTvnili sivrce (saknis kvadratuloba);
• Tanamesaknis Tandaswrebis gareSe tualetiTsargeblobis SesaZlebloba;
• saTanado sakvebi;
• ventilacia;
• gare samyarosTan kontaqti;
• drois xangrZlivoba ra periodSic mouwia aplikants gasaCivrebul 

pirobebSi yofna;
• da aseve momCivnis mier gamoTqmuli speficikuri pretenziebi.



30

zians ar ayenebs mis adamianur Rirsebas.67 patimrobis pirobebi miuTiTebs rogorc 
zogad garemoze, romelSic patimrebi cxovroben, aseve cixis reJimsa da konkretul 
pirobebze, romlebSic iq Sesaxlebuli pirebi imyofebian. imis Sefasebisas, Seesabameba 
Tu ara konvencias garemo an pirobebi, romlebSic patimari imyofeba, mxedvelobaSi 
unda iqnes miRebuli patimris mdgomareoba – misi asaki da sqesi, patimris saSiSroeba 
– iseve rogorc is faqtori, patimari imyofeba winaswar patimrobaSi Tu ara.68

sapatimro sasjelis aRsrulebis meTodi ar unda ayenebdes dapatimrebuls tkivils 
an tanjvas iseTi intensivobiT, romelic aRemateba patimrobisaTvis damaxasiaTebeli 
tanjvis dones. kerZod, patimrobis pirobebma ar unda gamoiwvios patimris janmrTelobis 
seriozuli dazianeba. yovel konkretul saqmeze, strasburgis sasamarTlo mxedvelobaSi 
iRebs im kumulaciur efeqts, romelic patimrobas aqvs adamianze da aseve im materialur 
pirobebs, romlebSic patimari imyofeba.69 lojistikuri da finansuri problemebis 
miuxedavad, saxelmwifo valdebulia, ise moawyos Tavisi penitenciuri sistema, rom 
uzrunvelyos patimrebis adamianuri Rirsebis pativiscema.70

aRniSnulidan gamomdinareobs, rom konvenciis me-3 muxli saxelmwifos am TvalsazrisiT 
akisrebs ori saxis valdebulebas: pozitiursa da negatiurs.
 

  pozitiuri valdebuleba gamoixateba patimris janmrTelobisa da keTildReobis 
uzrunvelyofaSi. 

  negatiuri valdebulebiT ki, patimari ar unda daeqvemdebaros me-3 muxliT 
akrZalul arasaTanado mopyrobas dapatimrebis pirobebis gamo. 

strasburgis sasamarTlom gadawyvetilebaSi saqmeze kudla poloneTis winaaRmdeg71 
daadgina, rom

,,konvenciis me-3 muxlis Tanaxmad, saxelmwifom unda uzrunvelyos, rom pirovnebam  sasjeli moixados 
adamianuri Rirsebis pativiscemis pirobebSi, rom sasjelis aRsrulebam ar gamoiwvios gansacdeli 
an tanjva, romlis intensivobac gadaaWarbebs patimrobis Tanmdev, gardauval tanjvas da rom, 
patimrobis praqtikuli moTxovnebidan gamomdinare, pirovnebis janmrTeloba saTanadod unda iqnas 
uzrunvelyofili.’’72

evropulma sasamarTlom araerTgzis aRniSna, rom konvenciis me-3 muxlis Tanaxmad, 
saxelmwifom unda uzrunvelyos dapatimrebuli piris iseT pirobebSi moTavseba, 
romlebic Seesabameba adamianis Rirsebis pativiscemas. amasTan, aRmkveTi zomis 
aRsrulebis meTodi da saSualeba ar unda ayenebdes dapatimrebuls tkivils an tanjvas 
iseTi intensivobiT, romelic aRemateba patimrobisaTvis damaxasiaTebeli tanjvis 
dones, da rom Tavisuflebis aRkveTis praqtikuli moTxovnebis gaTvaliswinebiT, 
patimris janmrTeloba da keTildReoba saTanadod iyos uzrunvelyofili.73

Greek-is saqmeSi komisiam daadgina, rom patimrobis pirobebi, rodesac patimrebi 

67  kalaSnikovi ruseTis winaaRmdeg (Kalashnikov v. Russia) № 47095/99, § 95, ECHR 2001-XI.
68  adamianis uflebaTa evropuli konvenciis me-3 muxlis ganxorcieleba : gzamkvlevi / [avt. 
  aisling reidi ; mTargmn.: laSa WeliZe da sxv. ; red.: laSa WeliZe] - [Tb. : evropis sabWo, 2005,]
  gv. 117.
69  dobrevi bulgareTis winaaRmdeg (Dobrev v. Bulgaria), №55389/00, 10 agvisto 2006.
70  benediqtovi ruseTis winaaRmdeg (Benediktov v. Russia) № 106/02, § 37, 10 maisi 2007.
71  Kudla v. Poland [GC], #30210/96; 26 oqtomberi 2000, ECHR 2000-XI.
72  iqve,  § 94.
73  valaSinasi lietuvas winaaRmdeg (Valasinas v. Lithuania), №44558/98, § 102, ECHR 2001-VIII.
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gadatvirTul sakanSi cxovrobdnen da ar gaaCndaT gaTbobisaTvis saTanado saSualebebi, 
sanitaria, sawolebi, sakvebi, janmrTelobis gaumjobesebis saSualebebi da kavSiri 
gare samyarosTan, warmoadgenda damamcirebels.

erT-erT saqmeSi patimars sul mcire 2 Tvis ganmavlobaSi uxdeboda 24 saaTiani 
periodis umetesi nawilis gatareba praqtikulad Tavis sawolze mijaWvuls iseT 
sakanSi, romelsac ar gaaCnda ventilacia da fanjrebi da zogjer autanlad cxeloda. 
mas aseve uxdeboda tualetis gamoyeneba Tanamesaknis TandaswrebiT da isic, Tavis 
mxriv, eswreboda Tanamesaknis mier tualetiT sargeblobis process. sasamarTlom 
CaTvala, rom cixis gasaCivrebuli pirobebi amcirebda patimris pirovnul Rirsebas 
da warmoSobda masSi tkivilisa da arasrulfasovnebis gancdas, romelsac SeeZlo misi 
damcireba da daknineba, aseve misi fizikuri Tu moraluri xelSeuxeblobis darRveva.74

ganmartoebiTi patimroba an gancalkeveba xSirad gamxdara araadamianur Tu damamcirebel 
pirobebTan dakavSirebuli saCivrebis safuZveli, magram arc sasamarTlos da arc 
evropis sabWos wamebis prevenciis evropul komitets ar CauTvliaT ganmartoebiTi 
patimroba per se me-3 muxlis sawinaaRmdegod. miuxedavad amisa, konkretul saqmeSi 
gamoyenebuli RonisZiebis simkacrem, ganmartoebis xangrZlivobam da mizanma, iseve 
rogorc aplikantze misma gavlenam, SeiZleba me-3 muxlis darRveva ganapirobos. 
Sesabamisad, ganmartoebiTi patimrobis kanoniereba unda dadgindes yovel konkretul 
SemTxvevaSi. kanoniereba izRudeba Tu gancalkeveba dapatimrebuls ayenebs fizikur 
tkivils da fsiqologiur tanjvas da is gamoiyeneba aRiarebis mopovebis mizniT. 
strasburgis sasamarTlom Semamsubuqebel garemoebad miiCnia televizoris da gazeTis 
xelmisawvdomoba, enis gakveTilebi, advokatTan kontaqtis SesaZlebloba, iseve rogorc 
ojaxis wevrebis regularuli vizitebi.75

4.1. patimrobis pirobebis Taobaze saqarTvelos winaaRmdeg wardgenili 
saCivrebi

patimrobis pirobebi gasaCivrda saqarTvelos winaaRmdeg wardgenil araerT saCivarSi. 
gadawyvetilebaSi saqmeze alievi saqarTvelos winaaRmdeg76 evropulma sasamarTlom 
momCivnis patimrobis pirobebis gamo konvenciis me-3 muxlis darRveva daadgina da 
ganacxada, rom: 

,,mis xelT arsebuli mtkicebulebebi mas saSualebas aZlevs, „yovelgvar gonivrul eWvs miRma“ miiCnios, 
rom momCivani namdvilad imyofeboda mis mier saCivarSi gaprotestebul patimrobis pirobebSi. kerZod, 
mas awuxebda sakuTari sawolis uqonloba, haeris mudmivi ukmarisoba da sibinZure 1 wlisa da 4 Tvis 
ganmavlobaSi, maSinac ki, rodesac mas awuxebda gulis problemebi da asTma. sasamarTlos miaCnia, rom 
patimrobis aseTma pirobebma momCivans udavod miayena iseTi tanjva, romelic scildeboda patimrobis 
Tanmxleb aucilebel tanjvas.’’77

gadawyvetilebaSi saqmeze gorgilaZe saqarTvelos winaaRmdeg78 momCivani, konvenciis me-3 
muxlis safuZvelze, asaCivrebda im faqts, rom 19 Tvis ganmavlobaSi, is dakavebuli iyo 
Tbilisis №5 sapyrobileSi, 24 patimarze gaTvlil binZur sakanSi, 35 sxva patimarTan 

74  Peers v. Greece, #28524/95, ECHR 2001-II.
75  ramirez sanCesi safrangeTis winaaRmdeg (Ramirez Sanchez v. France) N59450/00, & 134, 27 ianvari
  2005.
76  Aliev v. Georgia, №522/04, ECHR 2009.
77  iqve, § 83.
78  Gorgiladze v. Georgia, №4313/04, 20 oqtomberi 2009. 
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erTad, rac patimrebs aiZulebda, morigeobiT daeZinaT. sakani imdenad nestiani iyo, 
rom masSi janmrTeli patimrebic ki avad xdebodnen. garda amisa, momCivnis mtkicebiT, 
cixis administraciis mier miwodebuli sakvebi iyo ukiduresad mwiri. evropulma 
sasamarTlom kidev erTxel aRniSna, rom 

,, ... patimris janmrTelobis garda, aseve adekvaturad da patimrobis gonivruli moTxovnilebebis 
gaTvaliswinebiT unda iqnas uzrunvelyofili misi keTildReoba... ‘’79

gaiTvaliswina ra saqmis faqtobrivi garemoebebi, sasamarTlom winamdebare saqmeze 
konvenciis me-3 muxlis darRveva daadgina. sasamarTlos xelT arsebuli mtkicebulebebi 
,,gonivrul eWvs miRma’’ standartis mixedviT, iZleoda varaudis safuZvels, rom 
momCivnis mier gasaCivrebulma patimrobis pirobebma mas udavod miayena iseTi tanjva, 
romelic scildeboda patimrobis Tanmxleb aucilebel tanjvas. 

patimrobis pirobebis safuZvelze konvenciis me-3 muxlis darRveva dadginda 
saqarTvelos winaaRmdeg kidev erT saqmeze - ramiSvili da koxreiZe saqarTvelos 
winaaRmdeg.80 aRniSnul saqmeze sasamarTlom xazgasmiT aRniSna, rom piradi farTis 
uzrunvelyofa konvenciis me-3 muxlis mixedviT aseve gulisxmobs, rom patimars 
unda hqondes piradi cxovrebiT minimalurad sargeblobis ufleba mis yoveldRiur 
saqmianobaSi. imis gamo, rom pirveli momCivani iZulebuli iyo 120 santimetriani 
sawoli gaeziarebina ucxo adamianTan da tualetSic ar SeeZlo Sesvla am ucxo 
piris dakvirvebis gareSe, mocemuli pirobebi ar iZleoda gancalkevebis da piradi 
cxovrebis elementarul saSualebas. saknis farTis siviwrovis problemas aseve 
amZimebda is faqtori, rom patimrobis periodSi momCivans ar hqonda sufTa haerze 
gaseirnebis saSualeba. damatebiT, saknis arahigienuri mdgomareobidan gamomdinare 
aplikantma uaric ki Tqva sakvebis miRebaze. mTavrobis argumentze pasuxad, rom 
momCivani damokidebuli iyo ojaxis da naTesavebis mier Segzavnil sakvebze, evropulma 
sasamarTlom xazgasmiT aRniSna, rom ,,sakuTari sakvebis miRebis nebarTva ver Secvlis 
saTanadod uzrunvelyofili kvebis momsaxurebas, radgan TavisuflebaaRkveTili 
pirebis keTildReobaze zrunva saxelmwifos valdebulebaa’’.81

aRniSnul sakiTxTan dakavSirebiT agreTve sayuradReboa strasburgis sasamarTlos 
mier 2017 wlis 21 seqtembers miRebuli gadawyvetileba sakmaod gaxmaurebul saqmeze 
yufaraZe saqarTvelos winaaRmdeg82, sadac arasrulwlovani momCivani asaCivrebda 
patimrobis pirobebs. Tumca, gansxvavebiT wina saqmeebisgan, aRniSnul saqmeSi konvenciis 
me-3 muxlis darRveva ar dadginda.

adamianis uflebaTa evropulma sasamarTlom aRniSna, rom momCivani asaCivrebda 
patimrobis pirobebTan dakavSirebul ramdenime aspeqts. q-nma yufaraZem sasamarTlos 
ganucxada, rom mas mTlianad CamoerTva yoveldRiuri gaseirnebis ufleba. Tumca, saqmis 
masalebidan irkveva, rom aplikantma erovnul doneze samarTalwarmoebis mimdinareobis 
dros sapirispiro Cveneba misca. analogiurad, aplikantis erT-erTi saCivari, romelic 
exeboda pirsabanis gafuWebis gamo sakanSi haeris tenianobis darRvevas, droebiTi 
problema aRmoCnda. garda amisa, momCivnis saCivari sakanSi piradi sivrcis naklebobasTan 
dakavSirebiT, ar warmoSobda konvenciis me-3 muxlTan dakavSirebul saCivars, vinaidan 
daaxloebiT 12-15 kv.m. sakans maqsimum 3 arasrulwlovani, maT Soris, aplikanti iyofda, 

79  iqve, § 41.
80  Ramishvili and Kokhreidze v. Georgia, №1704/06, 27 ianvari 2009.
81  Ramishvili and Kokhreidze v. Georgia, №1704/06, § 87, 27 ianvari 2009.
82  Kuparadze v. Georgia, №30743/09, 21 seqtemberi 2017.
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Sesabamisad, mas rCeboda aranakleb 4 kvadratuli metri piradi sivrcisTvis. momCivnis 
patimrobis saerTo pirobebis Sefasebisas, sasamarTlom mxedvelobaSi miiRo is faqti, 
rom arasrulwlovan patimrebs Tavisuflad SeeZloT dawesebulebis fsiqologebTan 
konsultaciis gavla da Sxapis miReba, aseve ganaTlebis gagrZeleba. 

adamianis uflebaTa evropulma sasamarTlom aRniSna, rom momCivnis saCivari cixis 
gadatvirTulobisa da sakanSi srulwlovnebTan erTad yofnis Taobaze ar iyo 
gamyarebuli raime mtkicebulebiT da SeusabamobaSi modioda rogorc TviTon momCivnis 
mier warmodgenil informaciasTan, imis Sesaxeb, rom igi xuTi Tvis ganmavlobaSi sakanSi 
marto imyofeboda, aseve saxalxo damcvelis mier patimrobis pirobebis aRwerilobasTan. 
sasamarTlom aRniSna, rom am kuTxiT saCivari ar iyo dasabuTebuli da gonivrul eWvs 
miRma ver daadgina, rom cixeSi arsebobda aplikantis mier gasaCivrebuli pirobebi. da 
bolos, ventilaciis gaumarTavi sistemis gasaCivrebisas, momCivans ar warmoudgenia 
detalebi problemis seriozulobis an xangrZlivobis Sesaxeb. evropuli sasamarTlo 
aRniSnavs, rom yovel konkretul saqmeze situaciis simZimis gansazRvris mizniT, is 
momCivnisgan elis konkretuli magaliTebis miwodebas, rogorc gasaCivrebuli drois 
periodis, aseve msgavsi pirobebis xangrZlivobis Taobaze. am informaciis ararsebobis 
pirobebSi, romc CaiTvalos, rom cixis ventilaciis sistema gaumarTavi iyo, mxolod 
aRniSnuli faqti ar warmoadgens konvenciis me-3 muxlis darRvevis safuZvels.

sabolood, adamianis uflebaTa evropulma sasamarTlom Seafasa momCivnis patimrobis 
rva piroba, kerZod,

• gaseirnebis ufleba;

• haeris tenianobis done; 

• saknis kvadratuloba;

• momCivnis srulwlovnebTan erTad yofna sakanSi;

• ventilacia;

• ganaTebis xelmisawvdomoba;

• fsiqologTan konsultaciis gavlis SesaZlebloba

  da maTi gaTvaliswinebiT konvenciis me-3 muxlis darRveva ar daadgina

4.2. patimarTa mopyrobis minimaluri wesebi da gaerosa da evrosabWos 
organoebis daskvnebi saqarTvelosTan mimarTebiT  

saerTaSoriso dokumentebiT dadgenili standartebiT, anu patimarTa mopyrobis 
minimaluri wesebis mixedviT, patimrebis yofnisaTvis gankuTvnili adgilebi, 
gansakuTrebiT saZinebeli unda akmayofilebdes janmrTelobis yvela moTxovnas, 
klimaturi pirobebisa da gansakuTrebiT haeris kuburi moculobis, minimaluri 
farTis, jerovani ganaTebis, gaTbobisa da ventilaciis gaTvaliswinebiT.
evropis sabWos wamebisa da araadamianuri an Rirsebis Semlaxveli mopyrobisa Tu 
dasjis winaaRmdeg evropuli komitetis (SemdegSi: wamebis sawinaaRmdego komiteti) 
(CPT)) mier dadgenili standartis mixedviT, patimris minimaluri sacxovrebeli 
farTi unda Seadgendes erT patimarze 4 kvadratul metrs. aRniSnulma komitetma 
saqarTvelos mTavrobas rekomendaciis saxiT jer kidev 2001 wels SesTavaza TiToeul 
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patimarze minimum 4 kv. metri farTis gamoyofa.83 aRsaniSnavia, rom patimrebisTvis 
uzrunvelyofili piradi farTis nakleboba SeiZleba iseT mwvave problemad iqnas 
miCneuli, rom gamoiwvios konvenciis me-3 muxlis darRveva. ase magaliTad, rig 
saqmeebSi strasburgis sasamarTlom aRniSnuli debulebis darRveva mxolod im 
faqtidan gamomdinare daafiqsira, rom momCivnebs ekavaT 3 kv. metrze naklebi farTi.84 
yvela adgilze, romelic gankuTvnilia patimarTa cxovrebis an muSaobisaTvis, 
fanjrebi unda iyos sakmarisad farTo imisaTvis, rom maT SeeZloT Tavisuflad 
kiTxva da muSaoba. sanitaria adekvaturi unda iyos, raTa TiToeul patimars SeeZlos 
bunebrivi saWiroebis dakmayofileba sufTad da Rirsebis Seulaxavad. patimari 
uzrunvelyofili unda iyos adekvaturi saabazano da saSxape saSualebebiT. patimris 
mier regularulad gamoyenebadi dawesebulebis yvela adgili yovelTvis unaklod 
sufTa da jerovnad movlili unda iyos. Tuki patimrisaTvis nebadarTulia sakuTari 
tanisamosis tareba, maSin patimris sasjelaRsrulebiT dawesebulebaSi miRebisas unda 
iqnes uzrunvelyofili, rom tanisamosi iyos sufTa da gamosayeneblad vargisi. TiToeul 
patimars unda hqondes calke sawoli. cixis administraciam unda uzrunvelyos, rom 
TiToeul patimars Cveulebriv saaTebSi mieces iseTi Semcvelobis sakvebi, romelic 
sakmarisia misi janmrTelobisa da fizikuri energiis SesanarCuneblad. patimars unda 
mieces sufTa haerze, sul cota, erTsaaTiani varjiSis SesaZlebloba. am mizniT unda 
iqnes uzrunvelyofili farTi, saSualebebi da Sesabamisi aRWurviloba.85 
aRniSnul problematikasTan mimarTebiT aRsaniSnavia zemoxsenebuli wamebis 
sawinaaRmdego komitetis (CPT) roli, romelic wevri saxelmwifoebis masStabiT 
axorcielebs periodul (Cveulebriv, 4 weliwadSi erTxel, Tumca, aucileblobis 
SemTxvevaSi xorcieldeba damatebiTi sagangebo vizitebi) vizitebs penitenciur 
dawesebulebebSi. komitetis delegacia saqarTvelos bolo vizitiT 2018 wlis 10-21 
seqtembers ewvia, xolo angariSi 2019 wlis 10 maiss gamoaqveyna. angariSSi komitetma 
dadebiTad aRniSna, rom rogorc droebiTi dakavebis izolatorebSi, aseve penitenciur 
dawesebulebebSi TanamSromelTa mxridan patimrebisadmi arasaTanado mopyrobis Sesaxeb 
informacia delegacias praqtikulad ar miuRia. angariSis Tanaxmad, cixeebSi patimrebsa 
da TanamSromlebs Soris jansaRi da daZabulobisagan Tavisufali atmosfero iyo. 
angariSSi aseve dadebiTad aris ganxiluli cixeebSi sxvadasxva saxis hepatitisa da 
tuberkulozis aRmofxvris TvalsazrisiT gaweuli Zalisxmeva. komitetis daskvnaSi 
pozitiurad aris Sefasebuli zogadad penitenciur dawesebulebebSi arsebuli 
materialuri pirobebi. Tumca, komitetma yuradReba gaamaxvila Tavisuflebis aRkveTis 
dawesebulebebSi arsebul problemebzec, rac moicavda patimarTa Soris Zaladobas, 
patimarTa Soris ierarqiis arsebobas, patimarTa fsiqiatriuli mkurnalobis da cixis 
reJimisa da aqtivobebis gaumjobesebas. angariSSi agreTve mocemulia konkretuli 
rekomendaciebi. wamebis sawinaaRmdego komitetma ZalaSi datova rekomendacia, romlis 
Tanaxmad mniSvnelovania, rom saqarTvelos xelisuflebam rogorc droebiTi dakavebis 
izolatorebi, ise Tavisuflebis aRkveTis dawesebulebebi uzrunvelyos:

 № TiToeuli patimrisTvis 4 m2 sivrciT saziaro sakanSi, xolo minimum 6m2 

individualur sakanSi;

83  ix., wamebis sawinaaRmdego komitetis 2005 wlis 30 ivnisis angariSi, romelic saqarTveloSi 
  2003 wlis 18-28 noembrisa da 2004 wlis 7-14 maisis viziti Sedegad momzadda.
84  lindi ruseTis winaaRmdeg (Lind v. Russia), #25664/05, § 59, 6 dekemberi 2007; andrei frolovi 
  ruseTis winaaRmdeg (Andrey Frolov v. Russia), #205/02, §§ 47-49, 29 marti 2007; kantirevi ruseTis 
  winaaRmdeg (Kantyrev v. Russia), #37213/02, §§50-51, 21 ivnisi 2007.
85  ,,konstituciis 42-e muxli’’ - patimrobis pirobebi, TavisuflebaaRkveTili pirebis 
  janmrTelobis dacvis Sidasaxelmwifoebrivi garantiebi da saerTaSoriso standartebi, 
  Tbilisi, 2008, gv. 14.
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 № aqtivobebis programis SemuSaveba, raTa patimrebma dRis gonivruli nawili (8 
saaTi an ufro meti) saknebs gareT gaataron da CarTulni iyvnen sxvadasxva 
xasiaTis saqmianobaSi (ganaTleba, sporti da sxv.).

komitetma saqarTvelos xelisuflebas aseve mouwoda sasjelaRsrulebis yvela 
dawesebulebis TanamSromels misces instruqcia, rom gamoiyenon maT xelT arsebuli 
yvela saTanado zoma, raTa aRmofxvran patimarTa Soris Zaladoba. komitetis 
rekomendaciiT aseve unda dasruldes araformalurad lideri patimrebisTvis 
Zalauflebis delegirebis praqtika da am patimrebis gamoyeneba cixis mosaxleobas 
Soris wesrigis dasamyareblad. yvela araformalur liders unda CamoerTvas is 
privilegiebi, romlebiTac sxva patimrebi ar sargebloben, rac moicavs patimrobis 
materialur pirobebsac.

garda evropis sabWos wamebis sawinaaRmdego komitetis (CPT) saqmianobisa, agreTve 
mniSvnelovania gaeros specialuri momxseneblis – xuan e. mendesis saqarTveloSi 
vizitic, romelic gaeros egidiT iyo organizebuli 2015 wlis 12-19 marts. vizitis 
ganmavlobaSi gaeros adamianis uflebaTa argentinelma eqspertma jamSi 11 dawesebulebas 
estumra, maT Soris fsiqiatriuli dawesebulebebsa da droebiTi dakavebis izolatorebs. 
misiis dasasruls, specialurma momxsenebelma yuradReba gaamaxvila 2012 wlis 
saparlamento arCevnebis Semdeg patimarTa mopyrobis kuTxiT ganxorcielebuli 
reformebis efeqtianobasa da am reformebis Tanmdev pozitiur miRwevebze. b-ni mendesis 
SefasebiT, ,,patimarTa mimarT zogadi politikis mxriv, saqarTvelos saxelisuflebo 
organoebma moaxerxes aramarto Zireuli cvlilebis ganxorcieleba, aramed mTlianad 
personalis mentalitetSi radikalur cvlilebaTa danergvac SeZles.”. Tumca, adamianis 
uflebaTa eqspertma mkafiod aRniSna, rom ,,gasaumjobesebeli jer kidev bevria da 
aRniSnulis gansaxorcieleblad saTanado mimarTulebiT sistemuri svlaa saWiro”.

5. TavisuflebaaRkveTili pirebisTvis Sesabamisi samedicino daxmarebis gaweva

konvenciis me-3 muxlis erT-erT gavrcelebul darRvevas warmoadgens dakavebuli 
pirebisTvis adekvaturi samedicino daxmarebis gauwevloba. zogadad, adamianis 
uflebaTa evropuli sasamarTlo efeqturi samedicino momsaxurebis TvalsazrisiT 
erTgvar saerTaSoriso standarts gansazRvravs. ufro konkretulad, saxelmwifos 
valdebuleba, saTanadod izrunos daavadebul patimrebze moicavs sam sxvadasxva 
movaleobas: saxelmwifo valdebulia

• darwmundes, rom piris janmrTelobis mdgomareoba dasaSvebs xdis dapatimrebas;

• uzrunvelyos adekvaturi (da drouli) samedicino mkurnaloba;86

• dakavebis pirobebi individis janmrTelobas Seusabamos.87

amrigad, arasakmarisi medikamentozuri mkurnaloba da zogadad, avadmyofis yofna 
araadakvatur sapatimro pirobebSi, warmoadgens konvenciis me-3 muxlis darRvevas88. 

sasamarTlos SefasebiT, miuxedavad imisa, rom samedicino daxmareba cixis 

86  oSurko ukrainis winaaRmdeg (Oshurko v. Ukraine), #33109/05, $82, 8 seqtemberi 2011.
87  uxani ukrainis winaaRmdeg (Ukhan v. Ukraine), #30628/02, $74, 83; 18 dekemberi 2008; da poRosiani 
  saqarTvelos winaaRmdeg (Poghosyan v. Georgia),  #9870/07, $46, 24 Tebervali 2009.
88  ilhani TurqeTis winaaRmdeg [didi palata] Ilhan v. Turkey [GC] # 22277/93, § 87, ECHR 2000-VII.
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saavadmyofoebSi SesaZloa yovelTvis ar iyos imave standartis, rac sazogadoebisTvis 
gankuTvnil saukeTeso samedicino instituciebSi, Sesabamisma erovnulma organoebma 
unda uzrunvelyon, rom diagnozi da mzrunveloba iyos drouli da zusti89 da 
samedicino mdgomareobidan gamomdinare aucileblobis dros, meTvalyureoba iyos 
regularuli da moicavdes saTanado Terapiul strategias, romlis mizanic iqneba 
dakavebulis gamojanmrTeloba an misi mdgomareobis gauaresebis prevencia mainc.90 
saxelmwifos pasuxismgebloba TavisuflebaaRkveTil pirTa mkurnalobaze aseve ikveTeba 
im garemoebidan, rom Tavisuflebis aRkveTis adgilebSi pirovnebis janmrTelobis 
mkveTri gauareseba aucileblad warmoSobs seriozul eWvs dawesebulebaSi arsebuli 
samedicino mkurnalobis adekvaturobis Sesaxeb. 91

gadawyvetilebaSi erT-erT cnobil saqmeze muizeli safrangeTis winaaRmdeg, strasburgis 
sasamarTlom ganmarta, rom ,,seriozulad daavadebuli an moxucebuli piris mopyrobis 
kuTxiT, mxedvelobaSi unda iqnas miRebuli misi specifikuri fizikuri an fsiqologiuri 
mdgomareoba.”92 aRniSnuli saqme exeboda leikemiiT daavadebuli piris mopyrobas 
saavadmyofoSi sistematiuri transportirebisas da uSualod saavadmyofoSi, sadac 
qimioTerapiis sesiebis dros is erT mklavze borkiliT sawolze iyo mimagrebuli, xolo 
orive fexi jaWviT hqonda gadabmuli. evropulma sasamarTlom saqmis garemoebebis 
Sefasebis Sedegad, me-3 muxlis darRveva daadgina. mocemul gadawyvetilebaze 
miTiTebiT ki, erT-erTma avtoritetulma frangulma gamocemam – La Revue Trimestrielle 
des Droits de l’Homme (RTDH - adamianis uflebaTa trimestruli ganxilva), aRniSna, 
rom seriozulad daavadebul pirTa sapatimro dawesebulebaSi yofna araadamianur 
mopyrobad unda iqnas miCneuli.93 

Tumca, aqve aRsaniSnavia, rom zemoxsenebulis gaTvaliswinebiTac ki damamcirebel 
mopyrobad avtomaturad ver Sefasdeba seriozuli daavadebis matarebeli, sicocxlis 
SezRuduli xangrZlivobis mqone piris patimrobaSi yofna (magaliTad, Sidsis SemTxveva 
– gelfmani safrangeTis winaaRmdeg 94). rac Seexeba iseT pirobebs, rogoricaa 
fexze marto dgomis aucilebloba SezRuduli SesaZleblobis mqone pirisTvis, 
romelic mniSvnelovnadaa damokidebuli etlze, mocemuli garemoebebis arseboba 
warmoadgens saxelmwifo organoebis mier konvenciis me-3 muxlis darRvevas.95 Tu 
saxelmwifo uars ambobs, uzrunvelyos dakavebuli iseTi samedicino momsaxurebiT, 
romelic xelmisawvdomia sazogadoebisTvis da aRniSnuli safrTxis q veS ayenebs 
patimris janmrTelobas an sicocxles, aseve saxeze gvaqvs me-3 muxlis darRveva 
(stomatologiur momsaxurebaze uaris Tqma, ramac gamoiwvia patimris yvela kbilis 
dakargva)96. mTlianobaSi, janmrTelobis dacvis saWiro standarti SesabamisobaSi unda 
iyos dakavebulis adamianur RirsebasTan, Tumca, amavdroulad, unda iTvaliswinebdes 
patimrobis praqtikul moTxovnebs.97

89  humatovi Aazerbaijanis winaaRmdeg (Hummatov v. Azerbaijan), #9852/03 da 13413/04, §115, 29 
  Nnoemberi 2007.
90  pitalevi ruseTis winaaRmdeg (Pitalev v. Russia), #34393/03, $ 54; 30 ivlisi 2009; vasilievi 
  ruseTis winaaRmdeg (Vasilyev v. Russia), # 28370/05, $ 58; 10 ianvari 2012.
91  xudobini ruseTis winaaRmdeg (Khudobin v. Russia, #59696/00, $ 84, ECHR 2006-XII).
92  Mouisel v. France, #67263/01, $45, 14 noemberi 2002.
93  Le maintien en detention des maladies graves constitue un traitement inhumain et degradant – 1007,
  RTDH 2003.
94  Gelfmann v. France, #25875/03, $54; 14 dekemberi 2004.
95 . aruTiniani ruseTis winaaRmdeg (Arutyunyan v. Russia), #48977/09, $77; 10 ianvari 2012.
96  v. d. rumineTis winaaRmdeg (V.D. v. Romania), #7078/02, $ 92; 16 Tebervali 2010.
97  aleqsaniani ruseTis winaaRmdeg (Aleksanyan v. Russia), #46468/06, $ 140; 22 ianvari 2008.
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erT-erT cnobil saqmeze testa xorvatiis winaaRmdeg, evropuli sasamarTlos mier me-3 
muxlis darRvevis dadgena ganapiroba ara mxolod C hepatitiT daavadebuli pirisTvis 
arahigienurma da gausaZlisi garemos arsebobam cixeSi, aramed im garemoebamac, rom 
patimari misi daavadebis Sesaxeb ar iyo adekvaturad informirebuli da miuxedavad  
eqimTan regularuli konsultaciisa, saTanado samedicino mkurnalobiT ar iyo 
uzrunvelyofili.98 TiTqmis identur SemTxvevas hqonda adgili qarTul saqmeSi - 
jelaZe saqarTvelos winaaRmdeg,99 romelSic C hepatitiT daavadebul dakavebuls ar 
Cautares HCV skrining testi. Sedegad, momCivani 15 Tveze meti drois ganmavlobaSi 
darCa diagnostikuri mkurnalobis gareSe. is agreTve datoves am daavadebis Sesaxeb 
Sesabamisi informaciis miwodebis gareSe da, Sesabamisad, momCivans waerTva daavadebis 
kontrolis SesaZlebloba. amdenad, sasamarTlom mTavrobis reaqcia momCivnis diagnozis 
mimarT dagvianebulad da araadekvaturad miiCnia da konvenciis me-3 muxlis darRveva 
daadgina. mocemuli problema xsenebuli saqmis garda aseve asaxulia sxva ramdenime 
qarTul saqmeSi, romlebic qvemoT aris ganxiluli. 

5.1. sapatimro dawesebulebebSi efeqturi samedicino momsaxurebis gauwevloba 
saqarTvelos winaaRmdeg saqmeebSi

is faqti, rom me-3 muxlis darRvevasTan mimarTebiT, adamianis uflebaTa evropul 
sasamarTloSi saqarTvelos saqmeebis umetesoba sapatimro dawesebulebebSi efeqturi 
samedicino momsaxurebis gauwevlobas ukavSirdeba (20 darRvevidan 11), mocemuli 
sakiTxis gansakuTrebul aqtualobaze miuTiTebs. 2009-2013 wlebSi adamianis uflebaTa 
evropulma sasamarTlom saqarTvelos winaaRmdeg miiRo 5 gadawyvetileba, romlebic 
exeboda penitenciur sistemaSi C hepatitis da tuberkulozis arasaTanado mkurnalobis 
struqturul problemas. aRniSnuli saqmeebia:

 № RavTaZe saqarTvelos winaaRmdeg (Ghavtadze v. Georgia), #23204/07, 3 marti 2009;

 № poRosiani saqarTvelos winaaRmdeg (Poghosyan v. Georgia),  #9870/07, 24 Tebervali 
2009;

 № irakli mindaZe saqarTvelos winaaRmdeg (Irakli Mindadze v. Georgia), #17012/09, 
11 marti 2003;

 № jelaZe saqarTvelos winaaRmdeg (Jeladze v. Georgia),N#1871/08,  ECHR 2012;

 № ildani saqarTvelos winaaRmdeg (Ildani v. Georgia), #65391/09, 26 ivnisi 2007.

zemoT CamoTvlil saqmeebSi, strasburgis sasamarTlom daadgina, rom mTavrobam 
ver Seasrula konvenciis me-3 muxliT dakisrebuli pozitiuri valdebuleba, cixeSi 
adekvaturi samedicino daxmareba uzrunveleyo. kerZod, poRosianis da RavTaZis 
saqmeebze, sasamarTlom aRniSna, rom

,,eWvgareSea erovnul doneze gadaudebeli zogadi RonisZiebebis gatarebis aucilebloba mocemuli 
gadawyvetilebis aRsrulebasTan mimarTebaSi. amgvarad, mokle vadaSi unda iqnas gatarebuli sakanonmdeblo 
da administraciuli xasiaTis RonisZiebebi saqarTvelos penitencialur dawesebulebebSi C virusuli 
hepatitis gadadebis prevenciis mizniT, unda Seiqmnas daavadebis diagnostikis, aseve saxelmwifos mier 
misi swrafi da efeqturi mkurnalobis sistema.’’100

98  testa xorvatiis winaaRmdeg (Testa v. Croatia), #20877/04, $51; 12 ivlisi 2007. 
99  jelaZe saqarTvelos winaaRmdeg (Jeladze v. Georgia),N#1871/08,  ECHR 2012.
100  poRosiani saqarTvelos winaaRmdeg (Poghosyan v. Georgia),  #9870/07, $70, 24 Tebervali 2009.
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aRsaniSnavia, rom zemoT CamoTvlili 5 saqme evropis sabWos ministrTa komitetma 2014 
wlis 12 noembris rezoluciiT (CM/ResDH(2014)209) aRsrulebulad gamoacxada da, 
Sedegad, daixura adamianis uflebaTa evropuli sasamarTlos saqmeebi saqarTvelos 
winaaRmdeg, romelic sasjelaRsrulebis sistemaSi tuberkulozisa da C hepatitis 
mkurnalobis struqturul problemas exeboda. aRniSnul rezoluciaSi ministrTa 
komitetma dadebiTad Seafasa 2013-2014 wlebSi sasjelaRsrulebis sistemaSi, kerZod, 
penitenciuri jandacvis sferoSi, gatarebuli reformebi.

TavisuflebaaRkveTili pirebisTvis samedicino daxmarebis kuTxiT, sasamarTlos mier 
saqarTvelos winaaRmdeg dadgenili darRvevebi moicavda Semdeg ZiriTad aspeqtebs:

• tuberkulozisa da/an C hepatitis mkurnalobis araadekvaturoba;

• araadekvaturi samedicino dawesebulebebi da samedicino personalis nakleboba;

• sasjelaRsrulebis dawesebulebaSi arsebuli saCivrebis proceduris 
araefeqturoba.

gansakuTrebiT sayuradReboa strasburgis sasamarTlos gadawyvetileba zemoxsenebul 
jelaZis saqmeze, sadac CamoTvlilia zogadi principebi, romlebic daculi unda 
iyos me-3 muxlis mixedviT. sasamarTlo ganmartavs, rom ,,me-3 muxli avaldebulebs 
saxelmwifoebs, uzrunvelyon TavisuflebaaRkveTil pirTa fizikuri keTildReoba’’101. 
amavdroulad, aRniSnuli ar unda Sefasdes, rogorc saxelmwifoebisTvis zogadi 
valdebulebis daweseba, gaaTavisuflon dakavebulebi janmrTelobis safuZvelze. ufro 
sworad, es gulisxmobs, rom saxelmwifos valdebulebas warmoadgens sapyrobileSi 
Sesabamisi xarisxis mkurnalobiT uzrunvelyos dakavebulis janmrTelobis mdgomareobis 
Sesabamisoba mis gangrZobad patimrobasTan, im SemTxvevaSic ki, roca is mZimed avadaa.”102 

saqarTvelos winaaRmdeg kidev erT saqmeze - RavTaZe saqarTvelos winaaRmdeg103, 
strasburgis sasamarTlom konvenciis me-3 muxlTan Seusabamod miiCnia is faqti, rom 
momCivnis cixis saavadmyofoSi gadayvana mxolod misi janmrTelobis mdgomareobis 
seriozuli garTulebis Semdeg moxda da is gamojanmrTelebamde gadaiyvanes cixeSi, 
sadac saTanado mkurnaloba ar Cautarda. sasamarTlo aseve aRniSnavs, ,,mxolod is 
faqti, rom dakavebuli inaxula eqimma da dauniSna garkveuli mkurnaloba, ar iZleva 
avtomaturad im daskvnis gakeTebis saSualebas, rom gaweuli samedicino daxmareba 
iyo adekvaturi’’.104

rogorc adamianis uflebaTa evropulma sasamarTlom aRniSna erT-erT cnobil saqmeSi 
- xudobini ruseTis winaaRmdeg: „Sesabamisma organoebma unda uzrunvelyon sruli 
dokumentaciis warmoeba dakavebulis samedicino mdgomareobisa da misi mkurnalobis 
Sesaxeb patimrobis periodSi.”105 aRsaniSnavia, rom swored mocemuli valdebulebis 
Seusruleblobas hqonda adgili saqmeSi – ildani saqarTvelos winaaRmdeg, romelSic 

101  kudla poloneTis winaaRmdeg [didi palata] (Kudla v. Poland [GC]), #30210/96; § 94, 26 oqtomberi 
  2000, ECHR 2000-XI. 
102  goginaSvili saqarTvelos winaaRmdeg (Goginashvili v. Georgia), #47729/08, §§69-70,
  4 oqtomberi 2011; maxaraZe da sixaruliZe (Makharadze and Sikharulidze v.  Georgia), #35254/07, 
  §§71 73, 22 Nnoemberi 2011.
103  Ghavtadze v. Georgia, #23204/07, 3 marti 2009.
104 Hhumatovi azerbaijanis winaaRmdeg (Hummatov v. Azerbaijan), #9852/03 da 13413/04, § 116, 29 
  noemberi 2007.
105    Khudobin v. Russia, #59696/00, §83, ECHR 2006-XII.
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mTavrobam ver SeZlo dakavebis sawyis periodSi momCivnis samedicino mdgomareobis 
Sesaxeb angariSis an im droisTvis misTvis daniSnul mkurnalobasTan dakavSirebuli 
raime samedicino daskvnis warmodgena. maT mier warmodgenili cixis ufrosis werili 
da erTgverdiani amonaweri samedicino dokumentaciidan ki strasburgis sasamarTlom 
sakmaris mtkicebulebad ar miiCnia da Sedegad, 2010 wlis Tebervlamde momCivnisTvis 
saTanado samedicino daxmarebis gauwevlobis gamo, drois Sesabamis monakveTSi me-3 
muxlis darRveva daadgina.106 Tumca, sayuradReboa is garemoeba, rom Tebervlis 
dasawyisSi momCivnisTvis fokaluri filtvis tuberkulozis diagnozis dasmis Semdgom, 
is maSinve CarTes tuberkulozis kontrolis yvelaze efeqtur, jandacvis msoflio 
organizaciis mier rekomendebul - DOTS–is (uSualo meTvalyureobis  mokle kursi) 
programaSi. g. ildanis gadayvana rusTavis #1 sapyrobileSi mxolod mkurnalobis 
8-Tviani kursis pirveli etapis dadebiTi SedegiT dasrulebis Semdeg moxda. rac 
Seexeba im sakiTxs, saTanadod iyo Tu ara aRWurvili sasjelaRsrulebis xsenebuli 
dawesebuleba mkurnalobis Semdegi etapis Catarebis uzrunvelsayofad, strasburgis 
sasamarTlom saqmis garemoebebis gaTvaliswinebiT, aRniSna, rom momCivanma DOTS-is 
standartebis Sesabamisad ganagrZo tuberkulozis sawinaaRmdego medikamentebis miReba 
da imyofeboda mudmivi samedicino dakvirvebis qveS. aRniSnul faqtze mTavrobis mier 
warmodgenili srul samedicino dokumentaciaze dayrdnobiT, sasamarTlom daadgina, 
rom diagnozis dasmis Semdgomi mkurnalobis Catarebis kuTxiT konvenciis me-3 muxli 
ar darRveula107. 

rogorc ukve aRvniSneT, saxelmwifos valdebulebas warmoadgens, samedicino 
mdgomareobidan gamomdinare aucileblobis dros, uzrunvelyos patimris regularuli 
meTvalyureoba, romelic Tavis mxriv, moicavs saTanado Terapiul strategiasa da 
diagnostikas. Sesabamisi organoebi aseve unda darwmundnen imaSi, rom Seqmnilia 
aucilebeli pirobebi, raTa daniSnuli mkurnaloba Catardes srulad.108 mkurnalobis 
adekvaturobis Sefasebisas, maT unda ixelmZRvanelon saTanado gulisxmierebiT, 
vinaidan ,,saxelmwifos valdebuleba, izrunos mZimed daavadebul patimarze aris erT-
erTi saSualeba da ara Sedegi.”109

swored mocemuli aspeqtebis Sefasebas exeboda saqarTvelos winaaRmdeg mimarTuli 
erT-erTi saqme – mirzaSvili saqarTvelos winaaRmdeg. saqmis masalebidan ikveTeba, 
rom sasjelaRsrulebis sistemis samkurnalo dawesebulebis qimioTerapiis specialistis 
konsultaciis Sesabamisad, patimars unda Catareboda yovelkvartaluri samedicino 
gamokvleva. es rekomendacia ki ar Sesrulebula, radgan momCivani moTavsebuli iyo 
rusTavis #2 sasjelaRsrulebis dawesebulebaSi Semdegi oTxi Tvis ganmavlobaSi. 
Sedegad, miuxedavad mZimed avadmyofis janmrTelobis mdgomareobisa da eqimis 
rekomendaciisa, romlis Tanaxmad qimioTerapiis regularulad Catareba aucileblobas 
warmoadgenda, aplikanti datoves gadaudeblad saWiro qimioTerapiis gareSe. sabolood, 
momCivnis mdgomareobis simZimis, kerZod, dapatimrebidan rva Tvis Semdeg simsivnis 
recidivis diagnozis dasmisa da masTan dakavSirebuli riskebis gaTvaliswinebiT, 
adamianis uflebaTa evropulma sasamarTlom miiCnia, rom mTavrobam saTanadod ver 
gaamarTla mZimed avadmyofi patimris samedicino meTvalyureobis valdebuleba, ris 
Sedegadac momCivanma ver miiRo adekvaturi samedicino daxmareba Sesabamis periodSi 

106  ildani saqarTvelos winaaRmdeg (Ildani v. Georgia), #65391/09, $$39-40, 23 aprili 2013.
107  iqve, $$ 41-43, 45-46.
108   holomiovi moldoveTis winaaRmdeg(Holomiov v. Moldova), #.30649/05, § 117, 7  noemberi 2006.
109  goginaSvili saqarTvelos winaaRmdeg (Goginashvili v. Georgia), #47729/08, § 71, 
  4  oqtomberi 2011.
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(28 martamde).110

Tumca aqve, aRsaniSnavia, rom ildanis zemoxsenebuli saqmis msgavsad, mocemul saqmeSic, 
sasamarTlos reglamentis 39-e wesis safuZvelze, mTavrobam dauyovnebliv gadaiyvana 
momCivani sasjelaRsrulebis sistemis samkurnalo dawesebulebaSi da uzrunvelyo 
yvela saWiro samedicino gamokvleviT.  mirzaSvils iq orjer SesTavazes qimioTerapiis 
Catareba, razec momCivanma orivejer uari ganacxada. sayuradReboa, rom mocemuli 
dawesebuleba 2008 wels gaixsna da wamebis sawinaaRmdego komitetis (CPT) aRweriT 
saTanadadod iyo aRWurvili  imisTvis, rom mZimed daavadebuli patimrebisTvis 
Caetarebina mkurnaloba da pacientebi mudmivad imyofebodnen onkologisa da 
qimioTerapevtis meTvalyureobis qveS. Sedegad, sasamarTlom ar miiCnia, rom mTavroba 
uyuradRebo iyo mZime avadmyofi patimris janmrTelobis mdgomareobis mimarT 
mkurnalobis romelime etapze da amitom, 2008 wlis 28 martis Semdeg konvenciis me-3 
muxlis darRveva ar daadgina.

6. eqstradicia da gaZeveba

Samaevi da 12 sxva piri saqarTvelos da ruseTis winaaRmdeg111 aris saqarTvelos 
winaaRmdeg miRebuli erTaderTi saqme, sadac strasburgis sasamarTlom eqstradiciis 
konteqstSi me-3 muxlis darRveva ganixila. 

amasTan, aRniSnuli saqme sainteresoa im kuTxiTac, rom strasburgis sasamarTlom, 
momCivnebis moTxovnis safuZvelze, gamoiyena reglamentis 39-e wesi (droebiTi RonisZieba) 
da saqarTvelos mTavrobas miuTiTa, ar moexdina momCivnebis eqstradicia, sanam 
saCivars ar Seiswavlida. aRsaniSnavia, rom evropuli sasamarTlo droebiTi RonisZiebis 
Sesaxeb moTxovnas mxolod mkafiod gansazRvrul pirobebSi akmayofilebs, kerZod, 
maSin, rodesac momCivani naTelyofs, rom arsebobs konvenciis seriozuli darRvevis 
realuri saSiSroeba. miuxedavad strasburgis sasamarTlos mier reglamentis 39-e wesis 
gamoyenebisa, saqarTvelos xelisuflebam 5 momCivnis eqstradicia ganaxorciela da 
ganacxada, rom kavSiris problemis gamo droulad ver Seityo droebiTi RonisZiebis 
Sesaxeb evropuli sasamarTlos ganCinebis Taobaze. saqarTveloSi dapatimrebul 8 
momCivanTan dakavSirebiT, sasamarTlom gaagrZela droebiTi RonisZieba da daiwyo 
saCivris ganxilva. 

saqmis faqtobrivi garemoebebis Tanaxmad, 2002 wlis 4 agvistos saqarTvelos sasazRvro 
policiam momCivnebi daakava girevis saguSagoze, sazRvris gadmokveTisas. zogi maTgani 
daWrili iyo da isini samedicino daxmarebis gasawevad saavadmyofoSi gadaiyvanes. 
momCivnebis mimarT aRiZra sisxlis samarTlis saqme sazRvris ukanono gadmokveTis, 
iaraRis Semotanis da iaraRis ukanono tarebis, Senaxvisa da gadatanis braldebiT. 
2002 wlis 6 da 7 agvistos vake-saburTalos raionis 1-li instanciis sasamarTlom 
momCivnebs samTviani winaswari patimroba Seufarda. 2002 wlis 6 agvistos ruseTis 
xelisuflebam maTi eqstradiciis moTxovniT saqarTvelos xelisuflebas mimarTa. 
isini acxadebdnen, rom dapatimrebuli pirebi CeCneTSi mebrZoli teroristebi iyvnen. 
gamomdinare iqedan, rom ar emTxveoda momCivnebisa da ruseTis xelisuflebis mier 
warmodgenili pirebis gvarebi, saqarTvelos prokuraturam moiTxova damatebiTi 
dokumentebi. aRniSnuli dokumentebis da sxva mtkicebulebebis Sefasebis Sedegad, moxda 
5 momCivnis identificireba. am pirebis mimarT ruseTSi wardgenili bralis simZimidan 

110  mirzaSvili saqarTvelos winaaRmdeg (Mirzashvili v. Georgia), #26657/07, $$ 68-70,                  
  7 seqtemberi 2017.
111  Shamayev and Others v. Georgia and Russia, №36378/02, ECHR 2005-III.
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gamomdinare, prokuroris moadgilem 2002 wlis 2 oqtombers maTi eqstradiciis 
gadawyvetileba miiRo. rogorc zemoT aRiniSna, miuxedavad droebiTi RonisZiebis 
gamoyenebis Sesaxeb strasburgis sasamarTlos ganCinebisa, 2002 wlis 4 oqtombers 
ganxorcielda 5 CeCenis ruseTSi eqstradicia. momCivnebi, romelTa eqstradicia ar 
momxdara, kvlav saqarTveloSi iyvnen dapatimrebulebi. isini amtkicebdnen, rom ruseTSi 
eqstradicia, sadac ar iyo gauqmebuli sikvdiliT dasja, maT konvenciis me-2 da me-3 
muxlebis sawinaaRmdego mopyrobis daqvemdebarebis realuri riskis winaSe ayenebda.

adamianis uflebaTa evropulma sasamarTlom, mis xelT arsebuli dokumentebis 
safuZvelze, xuT eqstradirebul momCivanTan mimarTebiT gamoitana daskvna, rom 
saqmesTan dakavSirebiT faqtebi ar iZleodnen „gonivrul eWvs miRma“ imis mtkicebis 
saSualebas, rom saqarTvelos xelisuflebis mier gadawyvetilebis miRebis momentSi 
arsebobda seriozuli da dadasturebuli motivebi imaSi dasarwmuneblad, rom 
eqstradicia momCivnebs ayenebda realuri saSiSroebis winaSe, rom maT mimarT 
gamoyenebuli iqneboda araadamianuri da damamcirebeli mopyroba. amrigad, saqarTvelos 
konvenciis me-3 muxli ar daurRvevia.

sasamarTlom yuradReba gaamaxvila axal, ukiduresad sagangaSo movlenaze, rac 
gamoixateboda CeCnuri warmoSobis pirebis devnasa da mkvlelobebSi. adamianis uflebaTa 
dacvis organizaciebis angariSebis mixedviT, 2003 da 2004 wlebSi fiqsirdeboda 
devnis SemTxvevebis mkveTri mateba, rasac adasturebda adamianis uflebaTa evropul 
sasamarTloSi wardgenili saCivrebis mzardi odenobac. devna gamoixateboda muqarebSi, 
wamebebSi, dapatimrebaSi, gatacebebsa da mkvlelobebSi. yovelive aRniSnulidan 
gamomdinare, sasamarTlom miiCnia, rom saqarTveloSi myofi erT-erTi momCivnis ruseTSi 
eqstradiciis SemTxvevaSi dairRveoda konvenciis me-3 muxli; sasamarTlos gancxadebiT, 
is Sefasebebi, romlebic gakeTda 2 wlis win aRniSnuli momCivnis eqstradiciis 
gadawyvetilebis sasargeblod aRar iyo sakmarisi imisTvis, rom gamoricxuliyo mis 
mimarT arasaTanado mopyrobis saSiSroeba. Sesabamisad, misi ruseTSi eqstradicia 
gamoiwvevda konvenciis me-3 muxlis darRvevas.

gaZevebisa da eqstradiciis saqmeebSi didi yuradReba eTmoba saxelmwifos valdebulebas, 
daicvas individebi adamianis uflebaTa darRvevisgan.  adamianis uflebaTa evropuli 
sasamarTlos precedentuli samarTlis mixedviT, piris gaZeveba an eqstradicia im 
qveyanaSi, sadac igi SesaZloa daeqvemdebaros me-3 muxlis sawinaaRmdego mopyrobas, 
pasuxismgeblobas akisrebs eqstradiciis ganmaxorcielebel saxelmwifos.112 aRniSnuli 
principi pirvelad gacxadda saqmeSi soeringi gaerTianebuli samefos winaaRmdeg113, 
romelSic SeerTebuli Statebi gaerTianebuli samefosagan moiTxovda mimalvaSi myofi 
piris eqstradicias, romelsac bralad edeboda mkvlelobis Cadena virjiniis StatSi. 
momCivani amtkicebda, rom im SemTxvevaSi, Tu mas msjavrs dasdebdnen SeerTebul StatebSi 
mkvlelobis CadenaSi, mas moeloda sasikvdilo ganaCeni da e.w. „sikvdilmisjilTa 
saknis fenomeni“, romelic, misi mtkicebiT warmoadgenda araadamianur mopyrobas. 
sikvdilmisjilTa saknis fenomeni warmoadgens patimrobis pirobebis erTobliobas 
(saxeldobr, Zalian mkacri da sastiki, maRali usafrTxoebis cixes, romelSic patimari 
SesaZloa imyofebodes wlebis ganmavlobaSi saapelacio procesis xangrZlivobis 
gaTvaliswinebiT) sikvdilis yvelgan Tanmdev sulier tkivilTan erTad. soeringis 

112  adamianis uflebaTa evropuli konvenciis me-3 muxlis ganxorcieleba : gzamkvlevi / [avt.:  
  aisling reidi ; mTargmn.: laSa WeliZe da sxv. ; red.: laSa WeliZe] - [Tb. : evropis sabWo, 2005,] 
  gv. 89.
113  soeringi gaerTianebuli samefos winaaRmdeg (Soering v. the United Kingdom), 7 ivlisi 1989, seria 
  a №161.
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saqmeSi danaSulis Cadenis dros momCivnis asakma (igi 18 wels miuRweveli iyo) da 
Semdgomma sulierma mdgomareobam aseve Seuwyo xeli sasamarTlos imis dadgenaSi, 
rom xsenebuli pirobebi warmoadgenda araadamianur da damamacirebel mopyrobas. 
sasamarTlom SemdgomSi daadgina, rom im SemTxvevaSi Tu gaerTianebuli samefo arsebul 
pirobebSi moaxdenda eqstradirebas, adgili eqneboda me-3 muxlis darRvevas. aRniSnul 
saqmeze sasamarTlom daadgina:

,,rom SevajamoT, xelSemkvreli saxelmwifos gadawyvetileba Semoxiznuli piris eqstradiciis Taobaze 
SeiZleba ewinaaRmdegebodes me-3 muxls da iwvevdes am saxelmwifos pasuxismgeblobas konvenciis 
safuZvelze, Tu warmodgenilia sakmarisi safuZvlebi varaudisTvis, rom eqstradirebis SemTxvevaSi 
Sesabamis pirs daemuqreba wamebis an arahumanuri an damamcirebeli mopyrobis an dasjis realuri 
safrTxe eqstradiciis momTxovn qveyanaSi. saxelmwifos pasuxismgeblobis dasadgenad, konvenciis 
me-3 muxlis standartebiT unda Sefasdes arsebuli mdgomareoba im qveyanaSi, romelic iTxovs piris 
eqstradicias. magram arc zogadi saerTaSoriso samarTali, arc es konvencia da arc raime sxva safuZveli 
ar iTvaliswinebs eqstradiciis momTxovni qveynis pasuxismgeblobaze msjelobas an dadgenas. Tuki am 
konvenciis mixedviT SeiZleba dadges raime pasuxismgebloba, es aris eqstradiciis ganmaxorcielebeli 
xelSemkvreli saxelmwifos pasuxismgebloba imis gamo, rom misi uSualo qmedebis Sedegad piri dgeba 
akrZaluli arasaTanado mopyrobis safrTxis winaSe.’’114

saqmeTa mTelma wyebam, romelic mohyva soeringis saqmes, gaamyara is principi, 
romlis Tanaxmadac, rodesac arsebobs imis safuZveli, rom gaZevebis SemTxvevaSi piri 
aRmoCndeba wamebis an araadamianuri an damamcirebeli mopyrobis an sasjelis riskis 
qveS mimReb saxelmwifoSi, maSin dgeba zemoxsenebuli qmedebisgan ganmaxorcielebeli 
saxelmwifos pasuxismgeblobis sakiTxi. rac Seexeba arasaTanado mopyrobis safrTxis 
gansazRvras, strasburgis sasamarTlom ganmarta:

,,imis dasadgenad, aqvs Tu ara adgili arasaTanado mopyrobis safrTxes, gamokvleuli unda iqnas mimReb 
qveyanaSi momCivnis gagzavnis ganWvretadi Sedegebi da mxedvelobaSi unda iqnas miRebuli iq arsebuli 
zogadi mdgomareoba da momCivnis piradi garemoebebi.115’’

rac Seexeba mtkicebis standarts, momCivans ukan dabrunebis SemTxvevaSi unda 
emuqrebodes arasaTanado mopyrobis „realuri safrTxe“, raTa es ukan dabruneba 
konvenciis me-3 muxlis darRvevad CaiTvalos. erTi mxriv, saqmeSi vilvaraja da 
sxvebi gaerTianebuli samefos winaaRmdeg116 evropulma sasamarTlom ganacxada, rom 
arasaTanado mopyrobis „ubralo albaToba“ sakmarisi ar aris „realuri safrTxis“ 
zRvris misaRwevad. 117 Tumca, saqmeSi saadi italiis winaaRmdeg man Tqva, rom saWiro 
zRvari aris ufro dabali, vidre standarti „ufro metad savaraudoa“.118 strasburgis 
sasamarTlos Tanaxmad, igive zRvari gamoiyeneba yvela momCivnis mimarT, miuxedavad 
maTi garemoebebisa. ufro konkretulad ki saadis  saqmeSi sasamarTlom ganacxada, 
rom igive testi - „realuri safrTxe“ - gamoiyeneba im momCivanTa mimarTac, romlebic 
warmoadgenen safrTxes erovnuli usafrTxoebisTvis, rac imas niSnavs, rom aseT 
momCivnebs ar moeTxovebaT sxva momCivnebze maRali safrTxis standartis dakmayofileba.119 

evropulma sasamarTlom ramdenime gadawyvetilebaSi dawvrilebiT imsjela momCivnis 
mier gakeTebul gancxadebebze warsulSi gancdil seriozul zianTan dakavSirebiT 
da CaTvala, rom am garemoebas, dadasturebis SemTxvevaSi, mniSvnelovani wona unda 

114  iqve, § 91.
115  saadi italiis winaaRmdeg [didi palata] (Saadi v. Italy [GC]), № 37201/06, § 130, ECHR 2008.
116  vilvaraja da sxvebi gaerTianebuli samefos winaaRmdeg (Vilvarajah and Others v the United Kingdom), 
  30 oqtomberi, 1991, seria a №215.
117  iqve, § 111. 
118  saadi italiis winaaRmdeg [didi palata] (Saadi v. Italy [GC]), № 37201/06, § 140, ECHR 2008.
119  iqve.



43

mieniWos.120  Tumca, saqmeze Cahali gaerTianebuli samefos winaaRmdeg121 strasburgis 
sasamarTlom ganacxada:

,, ... radgan [momCivnis] deportacia jer ar momxdara, sasamarTlom yuradReba unda gaamaxvilos im dros 
arsebul mdgomareobaze. amitom, marTalia, sainteresoa istoriuli mdgomareba, radgan man SeiZleba 
naTeli mohfinos arsebul mdgomareobas da mis SesaZlo ganviTarebis kurss, Tumca gadamwyveti 
mniSvneloba aqvs amJamad arsebul mdgomareobas.122’’

amitomac, mniSvnelovania, rom mkacri moZieba Catardes piris saCivarTan dakavSirebiT, 
romlis Tanaxmadac, me-3 saxelmwifoSi eqstradicia mas daayenebda me-3 muxlis 
sawinaaRmdego mopyrobis riskis winaSe. iseTi avtomaturi an meqanikuri debulebebis 
gamoyeneba, rogoricaa mcirexniani vada TavSesafris TxovnasTan dakavSirebuli 
ganacxadis warmodgenisTvis, winaaRmdegobaSi modis im RirebulebebTan, romlebic 
gacxadebulia konvenciis me-3 muxlSi.123

adamianis uflebaTa evropulma sasamarTlom gaZevebis ramdenime saqmeze safrTxis 
wyarod aRiara arasaxelmwifo aqtorebic. sasamarTlom gadawyvetilebaSi saqmeze 
h.l.r. safrangeTis winaaRmdeg124 ganacxada Semdegi:

,,garantirebuli uflebis absoluturi xasiaTidan gamomdinare, sasamarTlo ar gamoricxavs konvenciis 
me-3 muxlis amoqmedebas maSinac, rodesac safrTxe momdinareobs pirebidan an pirTa jgufebidan, 
romlebic ar arian saxelmwifos moxeleebi. magram amisaTvis unda damtkicdes, rom safrTxe aris 
realuri da mimRebi saxelmwifos organoebs ar SeswevT am safrTxis aRkveTis unari Sesabamisi dacvis 
uzrunvelyofis gziT.“

strasburgis sasamarTlom aRniSnul sakiTxze imsjela kidev erT gadawyvetilebaSi 
saqmeze sala Siixi niderlandebis winaaRmdeg125, sadac sasamarTlom ganacxada Semdegi:

,, ... gaZeveba akrZalulia miuxedavad imisa, mopyrobis safrTxe momdinareobs Tu ara mimRebi qveynis 
xelisuflebis pasuxismgeblobasTan pirdapir Tu arapirdapir dakavSirebuli faqtorebisgan da amitom 
me-3 muxli moqmedebs maSinac, rodesac safrTxe momdinareobs pirebisgan an pirTa jgufebisgan, 
romlebic ar arian sajaro moxeleebi [...]. aq mniSvnelovania, hqonda Tu ara momCivans SesaZlebloba, 
mieRo dacva mis mimarT Cadenili qmedebebisgan da gamoeyenebina zianis gamosworebis saSualebebi. 
sasamarTlo amaze pasuxobs uaryofiTad.“126

evropis sabWos wamebis sawinaaRmdego komiteti (CPT) iZleva rekomendacias, rom 
saxelmwifos teritoriidan  piris gaZevebasTan dakavSirebuli gadawyvetileba mis 
aRsrulebamde daeqvemdebaros apelaciis wesiT gasaCivrebas sxva damoukidebeli 
organos winaSe.127

120  ismailovi ruseTis winaaRmdeg (Ismailov v. Russia), №20110/13, § 77, §§86-89, 17 aprili 2014 ; m.e. 
  safrangeTis winaaRmdeg (M.E. v. France), №50094/10, §§ 51-52, 6 ivnisi 2013;  aseve ixileT f.j. 
  SvedeTis winaaRmdeg [didi palata] ( F.G. v. Sweden [GC]), №43611/11, § 131-143, ECHR 2016.
121  Chahal v. the United Kingdom, 15 ნოემბერი 1996, angariSi 1996-V.
122  iqve, § 86. 
123  adamianis uflebaTa evropuli konvenciis me-3 muxlis ganxorcieleba : gzamkvlevi / [avt.: 
  aisling reidi ; mTargmn.: laSa WeliZe da sxv. ; red.: laSa WeliZe] - [Tb. : evropis sabWo, 2005,]  
 gv. 90.
124  H.L.R. v. France, 29 aprili 1997, § 40, angariSi 1997-III.
125  Salah Sheekh v. the Netherlands, №1948/04, 11 ianvari 2007.
126  iqve, § 147.
127  wamebis sawinaaRmdego komitetis (CPT) me-7 moxsenebis 34-e punqti.
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6.1. mZime avadmyofobis mqone ucxoelis gaZeveba, konvenciis me-3 muxlis 
mixedviT

adamianis uflebaTa evropuli sasamarTlos damkvidrebuli praqtikis Tanaxmad, 
mZime fizikuri an fsiqikuri avadmyofobis mqone ucxoeli moqalaqis gaZeveba iseT 
qveyanaSi, sadac misi daavadebis mkurnalobis pirobebi xelSemkvrel saxelmwifoSi 
arsebulze naklebia, SeiZleba ganxilul iqnes konvenciis me-3 muxlis farglebSi, 
mxolod ukiduresad gamonaklis SemTxvevebSi, rodesac humanitaruli mizani aRemateba 
gaZevebis mizans.128 ukidures gamonaklis SemTxvevebad iTvleba iseTi SemTxvevebi, 
rodesac piris dabrunebam SeiZleba gamoiwvios seriozuli da gamousworebeli ziani.

erT-erTi  pirveli saqme, romelSic ganxilul iqna aRniSnuli sakiTxi aris - d. 
gaerTianebuli samefos winaaRmdeg129. aRniSnul saqmeSi momCivani iyo sent-kitsis 
moqalaqe, romelic sasjels ixdida narkotikebTan dakavSirebuli danaSaulis gamo. 
patimrobidan gaTavisuflebis Semdeg, gaerTianebuli samefos xelisuflebam moiTxova 
misi sent-kitsSi deportacia. mocemuli droisaTvis momCivani SidsiT iyo daavadebuli. 
sasamarTlos mier saqmis ganxilvis periodSi misi ,,cd4” ujredebis raodenoba 10-ze 
naklebs Seadgenda da mis imunur sistemas sastiki da Seuqcevadi ziani hqonda miyenebuli; 
prognozi Zalian arasaimedo iyo - rogorc Canda, igi axlos iyo gardacvalebasTan. 
strasburgis sasamarTlos winaSe arsebuli mtkicebulebebiT, sent-kitsi ar iyo 
saTanadod aRWurvili samedicino saSualebebiT, raTa momCivans gaweoda saWiro 
mkurnaloba; mas iq arc saxli hqonda da arc axlo naTesavebi yavda, romlebsac 
SeeZlebodaT masze zrunva. sasamarTlom daadgina, rom:

,,aRniSnuli gamonaklisi garemoebebisa da imis gaTvaliswinebiT, rom momCivnis sasikvdilo daavadebam 
kritikul zRvars miaRwia, sent-kitsSi misi gaZevebis gadawyvetilebis aRsruleba gautoldeba 
araadamianur mopyrobas mopasuxe saxelmwifos mxridan da warmoadgens me-3 muxlis darRvevas.

... mopasuxe saxelmwifom ikisra momCivnis mkurnalobis valdebuleba 1994 wlis agvistos Semdeg. igi 
damokidebuli Seiqna samedicino da viTarebis Semamsubuqebel zrunvaze, romelsac axla iRebs da 
aSkaraa, rom mzad aris gardaicvalos im garemoebaSi, romelic misTvis cnobili da misadmi TanagrZnobis 
gamomxatvelia. marTalia, ver vityviT, rom mimReb saxelmwifoSi arsebuli pirobebi TavisTavad 
warmoadgenen me-3 muxlis standartebis darRvevas, magram momCivnis gaZevebis Sedegad igi aRmoCndeba 
yvelaze mZime pirobebSi gardacvalebis safrTxis winaSe, rac Sesabamisad, araadamianuri mopyrobis 
tolfasia.

mocemuli viTarebis gaTvaliswinebiT sasamarTlo aRniSnavs, rom ucxoelebs, romlebmac sapatimro 
sasjeli moixades da eqvemdebarebian gaZevebas, ar aqvT zogadi ufleba moiTxovon xelSemkvreli 
saxelmwifos teritoriaze darCena, raTa ganagrZon misi samedicino, socialuri an sxva formis 
daxmarebiT sargebloba, romelsac gamaZevebeli saxelmwifo maT sTavazobda patimrobis dros.

Tumca, mocemuli saqmis iSviaTi gamonaklisi garemoebebisa da dauZleveli humanitaruli viTarebis 
gaTvaliswinebiT, miviCnevT, rom momCivnis gaZevebis Sesaxeb gadawyvetilebis aRsruleba ganixileba 
me-3 muxlis darRvevad.” 130

Sesabamisad, aRniSnul saqmeze sasamarTlom daadgina principebi, romlis mixedviT 
ucxoelebs, romlebic eqvemdebarebian gaZevebas, zogadad, ar aqvT ufleba moiTxovon 
xelSemkvreli saxelmwifos teritoriaze darCena, raTa ganagrZon gamaZevebel 
saxelmwifoSi arsebuli samedicino, socialuri an sxva formis daxmarebisa da 

128  n. gaerTianebuli samefos winaaRmdeg [didi palata] (N. v. the United Kingdom [GC]), № 26565/05,
  § 42, ECHR 2008.
129  D. v. the United Kingdom, 2 მაისი 1997, angariSi 1997-III.
130  D. v. the United Kingdom, 2 maisi 1997, §§ 53-54, angariSi 1997-III.
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momsaxurebis miReba. is faqti, rom momCivnis viTareba, maT Soris sicocxlis 
xangrZlivoba, mniSvnelovnad Semcirdeba, Tuki mas gaaZeveben xelSemkvreli 
saxelmwifodan, ar warmoadgens sakmaris safuZvels me-3 muxlis darRvevis dasadgenad. 
mZime gonebrivi an fizikuri daavadebis mqone ucxoelis gaZeveba im qveyanaSi, sadac 
mocemuli daavadebis mkurnalobis pirobebi xelSemkvrel saxelmwifoSi arsebulze 
naklebia, SeiZleba ganxilul iqnes me-3 muxlis farglebSi mxolod ukiduresad 
gamonaklis SemTxvevaSi, kerZod, im SemTxvevaSi, rodesac gaZevebis sawinaaRmdego 
humanitaruli safuZvlebi dauZlevelia. d-s saqmeSi ukiduresad gamonaklis pirobebs 
warmoadgenda is faqti, rom momCivani kritikulad iyo avad da, savaraudod, male 
gardaicvleboda; misi warmoSobis qveyanaSi ar iyo garantirebuli masze zrunva an 
samedicino movla da adgilze ar yavda ojaxi, romelsac surda an SeeZlo misi movla 
an romelic momCivans uzrunvelyofda elementaruli sakvebiT, TavSesafriTa da 
socialuri daxmarebiT.

saqmeSi - n. gaerTianebuli samefos winaaRmdeg, romelic adamianis uflebaTa evropuli 
sasamarTlos didma palatam ganixila, momCivani, konvenciis me-3 muxlze dayrdnobiT, 
mSobliur qveyanaSi saTanado mkurnalobis ararsebobas asaCivrebda da seriozuli 
avadmyofobis safuZvelze TavSesafars iTxovda. gansxvavebiT wina saqmisgan, aRniSnul 
saqmeze sasamarTlom miiCnia, rom momCivnis SemTxveva ar iyo ukiduresad gamonaklisi 
da misi ugandaSi gaZevebis gadawyvetilebis aRsruleba ar gamoiwvevda konvenciis me-3 
muxlis darRvevas, vinaidan is ar iyo kritikulad avad. sasamarTlom miiCnia, rom 
mdgomareobis savaraudo gauareseba da is garemoebebi Tu rogor gauWirdeboda momCivans 
samedicino mkurnalobis mopoveba, mxardaWerisa da zrunvis, maT Soris naTesavebis 
mxridan daxmarebis gareSe, moicavs spekulaciis garkveul dones, gansakuTrebiT ki 
msoflioSi Sidsis mudmivad ganviTarebadi mkurnalobis gaTvaliswinebiT. Tumca, 
aRniSnul saqmeSi didma palatam ar gamoricxa sxva ukiduresad gamonaklisi saqmeebis 
arseboba, sadac humanitaruli safuZvlebi analogiurad dauZlevelia. Tumca, miiCnia, 
rom is maRali zRvari, romelic dadgenilia d-s saqmeSi unda SenarCundes da gamoyenebul 
iqnas sasamarTlos momdevno praqtikaSi, romelsac igi, zogadad, marTebulad miiCnevs 
imis gaTvaliswinebiT, rom msgavs saqmeebSi savaraudo momavali ziani gamomdinareobs 
ara saxelmwifo moxeleTa an arasaxelmwifo erTeulebis mizanmimarTuli qmedebebisa 
Tu umoqmedobebisagan, aramed bunebrivad damdgari daavadebisa da mimReb saxelmwifoSi 
masTan gamklavebis sakmarisi resursebis naklebobisgan.

2016 wlis  erT-erT yvelaze sayuradRebo saqmeSi, sadac momCivani erovnebiT qarTveli 
iyo, strasburgis sasamarTlom mniSvnelovnad Secvala seriozulad avadmyofi 
migrantebis gaZevebasTan dakavSirebuli precedentuli samarTali. gadawyvetileba 
saqmeze papoSvili belgiis winaaRmdeg [didi palata]131 exeboda mZime avadmyofi ucxoelis 
deportacias. momCivani, romelic imyofeboda belgiis teritoriaze, daavadebuli iyo 
C hepatitiT, tuberkulioziTa da leikemiiT. belgiis mTavrobam miiRo gadawyvetileba 
momCivnis saqarTveloSi dabrunebis Sesaxeb. aplikanti amtkicebda, rom saqarTveloSi 
gaZeveba mas araadamianuri mopyrobisa da naadrevi sikvdilis riskis qveS ayenebda, 
vinaidan mas Seuwydebda is mkurnaloba, rasac belgiaSi iRebda. miuxedavad imisa, rom 
momCivani strasburgis sasamarTlos didi palatis mier saqmis ganxilvis periodSi 
gardaicvala, sasamarTlom misi saCivari ar amoricxa saqmeTa siidan da miiCnia, rom 
,,adamianis uflebebis pativiscemasTan dakavSirebuli gansakuTrebuli garemoebebi’’ 
moiTxovda aRniSnuli saCivris ganxilvis gagrZelebas. 

131  Paposhvili v. Belgium [GC], № 41738/10,  ECHR 2016.
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strasburgis sasamarTlos didma palatam aRniSnul saqmeze daadgina Semdegi: Tu 
belgiis saxelmwifo momCivans gaaZevebda ise, rom ar Seafasebda ,,im riskebs, romlis 
winaSec is dadgeboda misi janmrTelobis mdgomareobisa da saqarTveloSi saTanado 
mkurnalobis arsebobis Sesaxeb informaciis gaTvaliswinebiT’’, dairRveoda konvenciis 
me-3 muxli. didma palatam Secvala palatis gadawyvetileba, romelic efuZneboda 
n.-s saqmeze dadgenil standarts, romlis Tanaxmad, miuxedavad imisa, rom momCivani 
ganukurnebeli seniT iyo daavadebuli, misi mdgomareoba ar miiCneoda kritikulad, 
vinaidan gaweuli mkurnalobis Sedegad is stabilurad iyo da mas SeeZlo mgzavroba. 
Sesabamisad, saxeze ar iyo ukiduresad gamonaklisi SemTxveva, rogorc es iyo saqmeSi 
d. gaerTianebuli samefos winaaRmdeg.

papoSvilis saqme mniSvnelovania, vinaidan is adgens saxelmZRvanelo miTiTebebs 
imis Taobaze, Tu rodis gadawonis humanitaruli miznebi sxva interesebs, rodesad 
ganixileba seriozulad avadmyofi pirebis gaZevebis sakiTxi. kerZod, rogorc zemoT 
aRiniSna, garda d.-s saqmeSi arsebuli gardauvali sikvdilis riskisa, n-s saqmeSi 
moxseniebuli iyo, rom ,,sxva ukiduresad gamonaklis SemTxvevas’’ SeeZlo daeyenebina am 
konteqstSi konvenciis me-3 muxlis darRvevis sakiTxi. aRniSnul saqmeSi strasburgis 
sasamarTlom ganmarta, rogor unda iqnes gagebuli ,,sxva ukiduresad gamonaklisi 
SemTxveva’’. sasamarTlom msgavs gamonaklisad miiCnia 

,,seriozulad avadmyofi piris gaZevebis SemTxvevebi, rodesac naCvenebia realuri safuZvlebi imisa, 
rom marTalia, mas gardauvali sikvdilis safrTxe ar emuqreba, Tumca mimReb qveyanaSi saTanado 
mkurnalobis an msgavsi mkurnalobis xelmisawvdomobis ararsebobis gamo, is dgeba misi janmrTelobis 
mdgomareobis gauaresebis seriozuli, swrafi da gardauvali riskis winaSe, rac gamoiwvevs Zlier 
tanjvas da sicocxlis xangrZlivobis Semcirebas’’. 132

winamdebare saqmeze sasamarTlom xazgasmiT aRniSna, rom saxelmwifom unda ganixilos:

a) mimReb saxelmwifoSi arsebuli mkurnaloba aris Tu ara ,,sakmarisi da saTanado, raTa 
gankurnos momCivnis daavadeba da is ar dadges me-3 muxlis sawinaaRmdego mopyrobis 
realuri riskis winaSe; da

b) mimReb saxelmwifoSi arsebuli mkurnaloba realurad iqneba Tu ara pirisTvis 
xelmisawvdomi (amasTan dakavSirebiT relevanturia Semdegi faqtorebi: xarjebi, 
ojaxis wevrebisa da naTesavebis yola, agreTve socialuri kavSirebis arseboba da is 
manZili, romlis gavlac iqneba saWiro mkurnalobis misaRebad).

Tu arsebobs ,,seriozuli eWvebi’’, rom gaZevebas momCivanze uaryofiTi gavlena eqneba, 
gaZevebis ganmaxorcielebelma saxelmwifom piris gaZevebamde mimRebi saxelmwifosgan 
unda moipovos ,,individualuri da sakmarisi garantiebi’’, rom momCivnisTvis 
xelmisawvdomi iqneba Sesabamisi mkurnaloba.

gamomdinare iqedan, rom papoSvilis saqmeze erovnul doneze ar momxdara am yovelives 
Sefaseba, strasburgis sasamarTlos gadawyvetilebis Tanaxmad, momCivnis gaZevebis 
SemTxvevaSi dairRveoda konvenciis me-3 muxli. aseve sayuradReboa, rom d.-s saqmis 
Semdeg, es iyo pirveli saqme, sadac seriozulad avadmyofi momCivnis gaZevebis 
SemTxvevaSi, evropulma sasamarTlom konvenciis me-3 muxlis darRveva daadgina.133

132  iqve, § 181.
133  European Court of Human Rights- Annual Report 2016, France, 2017, pg. 53. 
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6.2. ucxo qveynis moqalaqe bavSvebis patimroba, rogorc wameba an araadamianuri 
an damamcirebeli mopyroba an dasja

msoflioSi ganviTarebuli movlenebis fonze, ukanono imigranti bavSvebis  patimroba 
da maTi ojaxisgan gancalkeveba aqtualur sakiTxs warmoadgens. aRniSnuli sakiTxi 
konvenciis me-3 muxlis WrilSi adamianis uflebaTa evropul sasamarTlosac aqvs 
ganxiluli. kerZod, gadawyvetilebaSi saqmeze mubilanzila maieka da kaniki mitunga 
belgiis winaaRmdeg134 momCivnebi iyvnen q-ni mubilazila maieka da misi qaliSvili tabiTa, 
romlebic warmoSobiT kongos demokratiuli respublikidan iyvnen. aplikantebis 
saCivari exeboda tabiTas dakavebas daaxloebiT ori Tvis ganmavlobaSi da mis gaZevebas 
warmoSobis qveyanaSi.

saqmis faqtobrivi garemoebebi iyo Semdegi: q-ni mubilanzila 2000 wlis seqtemberSi 
Cavida kanadaSi, sadac 2001 wlis ivlisSi ltolvilis statusi miiRo, 2003 wlis 
martSi ki binadrobis nebarTva moipova. TavSesafris miniWebis Semdeg niderlandebSi 
mcxovreb Tavis Zmas man Txova kongos demokratiuli respublikidan wamoeyvana maSin 5 
wlis asakSi myofi tabiTa da sanam bavSvis kanadaSi wayvanas SeZlebda, misTvis miexeda. 
2002 wlis agvistoSi briuselis aeroportSi tabiTa daakaves, radgan mas ar hqonda 
belgiaSi Sesasvlelad saWiro dokumentebi. tabiTas Tanmxlebi biZa niderlandebSi 
dabrunda, belgiis xelisuflebis warmomadgenlebma ki mas advokati auyvanes. 2002 wlis 
seqtemberSi tabiTas TavSesafris miniWebis Taobaze ganacxadi migraciis samsaxurma 
ar daakmayofila. 2002 wlis oqtomberSi briuselis sasamarTlos pirvelma instanciam 
daadgina, rom tabiTas patimroba bavSvis uflebebis Sesaxeb konvencias ar Seesabameboda 
da misi dauyovnebliv gaTavisuflebis brZaneba gasca. imave dRes ltolvilTa 
umaRlesma komisarma migraciis samsaxurs tabiTasTvis belgiaSi darCenis nebarTva 
Txova manam, sanam ganixileboda misTvis kanadis vizis miniWebis sakiTxi; komisarma 
damatebiT ganmarta, rom kanadaSi dedamiss ukve mopovebuli hqonda ltolvilis 
statusi. miuxedavad amisa, momdevno dRes, tabiTa socialuri muSakis TanxlebiT 
kongos demokratiul respublikaSi gaaZeves. man imgzavra kongos sam moqalaqesTan 
erTad, romlebic aseve deportirebulni iyvnen. kongos demokratiul respublikaSi 
mas ojaxis arcerTi wevri ar daxvda. imave dRes q-nma mubilanzilam dareka im centrSi, 
sadac tabiTa iyo dapatimrebuli da qaliSvilTan saubari iTxova, ra drosac mas 
acnobes, rom is deportirebuli iyo. 2002 wlis oqtombris bolos, belgiisa da kanadis 
premier-ministrebis Carevis Sedegad, tabiTa dedas SeuerTda kanadaSi.

adamianis uflebaTa evropuli sasamarTlos winaSe momCivnebi davobdnen, rom tabiTas 
patimroba da deportacia, sxvebs Soris, konvenciis me-3 muxlis darRvevas warmoadgenda. 
strasburgis sasamarTlom ganacxada, rom:

 „55. meore momCivnis mdgomareobis amsaxveli maxasiaTeblebi iyo [gogonas] Zalian mcire asaki, rom iyo 
ukanono imigranti ucxo qveynis teritoriaze da iyo Tavisi ojaxis Tanxlebis gareSe, romlisagan is 
aRmoCnda gancalkevebuli da umeTvalyureod darCenili. amitom misi mdgomareoba iyo Zalian mowyvladi. 
konvenciis me-3 muxliT garantirebuli dacvis absoluturi xasiaTidan gamomdinare, mxedvelobaSi unda 
miviRoT, rom [am uflebis absoluturi xasiaTi aris] gadamwyveti faqtori da Tavisi mniSvnelobiT 
aRemateba im garemoebas, rom meore momCivani iyo ukanono imigranti. amitom ueWvelia, rom igi [meore 
momCivani] xvdeba sazogadoebis ukiduresad mowyvladi wevrebis kategoriaSi, romelTa mimarT belgiis 
saxelmwifos hqonda valdebuleba, mieRo adekvaturi RonisZiebebi zrunvisa da dacvis uzrunvelsayofad, 
radgan es gaxldaT misi pozitiuri valdebuleba konvenciis me-3 muxlis mixedviT. [...] 
58. sasamarTlos miaCnia, rom belgiis xelisuflebis mier gatarebuli RonisZiebebi - pirveli momCivnis 

134  Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, № 13178/03, ECHR 2006-XI.
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informireba misi mdgomareobis Sesaxeb, telefonis nomris micema, romliTac SeZlebda Tavis gogonasTan 
dakavSirebas, advokatis daniSvna meore momCivnisTvis da komunikacia kanadis xelisuflebasTan da belgiis 
saelCosTan kinSasaSi - sruliad arasakmarisi iyo imisTvis, rom belgiis saxelmwifos Seesrulebina misi 
movaleoba da uzrunveleyo meore momCivani zrunviT. miTumetes, rom saxelmwifos Tavis gankargulebaSi 
hqonda mTeli rigi saSualebebi saamisod. sasamarTlos eWvi ar epareba, rom meore momCivnis dakavebam 
zemoaRniSnul pirobebSi mniSvnelovani tanjva gamoiwvia masSi. xelisuflebis organos, romelmac gasca 
misi dakavebis brZaneba, ar SeiZleba ar scodnoda, ra fsiqologiuri Sedegebi eqneboda amas [meore 
momCivnisTvis]. sasamarTlos azriT, meore momCivnis dakaveba aseT pirobebSi iyo imdenad arahumanuri, 
rom is gauTanabrda arahumanur mopyrobas.’’135

igive daskvna gaakeTa sasamarTlom meore momCivnis deportaciasTan dakavSirebiT; 
evropulma sasamarTlom daadgina, rom tabiTas deportaciiT belgiis xelisuflebam 
daarRvia dakisrebuli pozitiuri valdebuleba, gaetarebina Sesabamisi RonisZiebebi 
da prevenciuli qmedebebi. mopasuxe saxelmwifom ar uzrunvelyo tabiTas saTanado 
mzrunveloba da ar gaiTvaliswina is realuri mdgomareoba, raSic is warmoSobis 
qveyanaSi dabrunebis Sedegad aRmoCndeboda.  amdenad, winamdebare saqmeze adamianis 
uflebaTa evropulma sasamarTlom konvenciis me-3 muxlis darRveva daadgina.

konvenciis me-3 muxlis darRvevis sxva safuZvlebi

konvenciis me-3 muxli, garda patimrobisa, SeiZleba gamoyenebul iqnes bevr sxva iseT 
SemTxvevaze, rodesac msxverplis mimarT adgili aqvs ganzrax sastik qmedebebs, rac 
maTSi gansakuTrebul tanjvas iwvevs. konvenciis me-3 muxlis darRvevis safuZveli 
aseve SeiZleba iyos wamebis muqara, uvado patimroba da sakuTrebis dazianeba. qvemoT 
calke qveTavebSi detalurad iqneba ganxiluli TiToeuli maTgani. 

7.1 wamebis muqara

saerTaSoriso da erovnuli samarTali Seicavs araerT normas, romlis mixedviT, 
akrZalulia dakavebul da dapatimrebul pirTa mimarT fsiqikuri an fizikuri iZulebis 
ganxorcieleba maTgan Cvenebis gamoZalvis an maTi nebis sawinaaRmdegod informaciis 
an aRiarebis miRebis mizniT. aseTi zemoqmedeba iTvleba adamianis Rirsebis Selaxvad. 
adamianis uflebaTa evropulma sasamarTlos mier ganxiluli saqme kempbeli da kozansi 
gaerTianebuli samefos winaaRmdeg136 exeboda skolis moswavleebis mimarT fizikuri 
dasjis ganxorcielebis muqaras. miuxedavad imisa, rom skolis moswavleebis mimarT 
msgavs mopyrobas adgili ar hqonia, strasburgis sasamarTlom ganacxada Semdegi: 

,,imgvari mopyrobis muqara, romelic ewinaaRmdegeba me-3 muxls, TavisTavad warmoadgens am debulebis 
darRvevas im pirobiT, rom safrTxe sakmarisad realuri da myisieria. Sesabamisad, wamebis muqara 
zogierT garemoebaSi SesaZloa warmoadgendes sul mcire ,,araadamianur mopyrobas’’.’’137

strasburgis sasamarTlom aRniSnul sakiTxze imsjela gadawyvetilebaSi saqmeze 
gefgeni germaniis winaaRmdeg [didi palata]138. winamdebare saqmis centralur elements 
warmoadgenda policiis muqara wamebis ganxorcielebis Sesaxeb im momCivnis mimarT, 
romelic dapatimrebuli iyo 11 wlis biWis motacebis gamo (momCivans ukve daexrCo 
bavSvi da damaluli hqonda misi gvami, magram es im dros policiisTvis ucnobi 
iyo). biWis sicocxlis gadasarCenad policiis oficrebi daemuqrnen mas „gausaZlisi 

135  iqve, §§ 55; 58. 
136  kempbeli da kozansi gaerTianebuli samefos winaaRmdeg (Campbell and Cosans v. UK), №7511/76, 25 
  Tebervali 1982.
137  iqve, § 26. 
138  Gäfgen v. Germany [GC], №22978/05, ECHR 2010.
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tkiviliT“, Tu ar gaamxelda biWis adgilsamyofels. aRniSnulis Sedegad, momCivanma 
uTxra policias sad damala gvami. dakiTxva, sadac adgili hqonda arasaTanado 
mopyrobis muqaras, gagrZelda daaxloebiT aTi wuTis ganmavlobaSi da sasamarTlom 
daadgina, rom es gamoiwvevda misTvis SiSs, mwuxarebas da fsiqologiur tanjvas, 
Tumca raime grZelvadiani efeqtebis mtkicebuleba ar arsebobda. muqara winaswar 
mofiqrebuli da mimarTuli iyo informaciis misaRebad. Sesabamisad, didma palatam 
daaskvna, rom is warmoadgenda araadamianur mopyrobas me-3 muxlis darRveviT, Tumca 
ar utoldeboda wamebas.139

„sasamarTlom mxedvelobaSi miiRo momCivnis mimarT ganxorcielebuli mopyrobis makvalificirebeli 
faqtorebi da darwmunda, rom momCivnis misamarTiT realuri da imwuTieri muqarebi misgan informaciis 
miRebis mizniT aRwevda sisastikis minimalur zRvars, romelic aucilebelia gasaCivrebuli qmedebis 
mosaxvedrad me-3 muxlis moqmedebis sferoSi. is imeorebs, rom misi sasamarTlo praqtikis Tanaxmad 
[...], romelic aseve uTiTebs wamebis winaaRmdeg gaeros konvenciis pirvel muxlSi mocemul wamebis 
gansazRvrebaze [...] da adamianis uflebaTa monitoringis sxva saerTaSoriso organoebis daskvnebze [...], 
wamebis muqara SeiZleba gauTanabrdes wamebas, radgan wameba SeiZleba gamoixatos rogorc fizikuri 
tkiviliT, ise fsiqologiuri tanjviT. kerZod, fizikurad wamebis muqara TviTon SeiZleba iyos 
fsiqologiuri wameba. magram, rogorc Cans, arsebobs saerTo Tanxmoba da sasamarTloc am azrzea, rom 
konkretul SemTxvevaSi fizikurad wamebis muqara warmoadgenda Tu ara fsiqologiur wamebas an arahumanur 
an damamcirebel mopyrobas - damokidebulia saqmis yvela garemoebaze, maT Soris, gansakuTrebiT, 
ganxorcielebuli zewolis sisastikeze da gamowveuli fsiqologiuri tanjvis intensivobaze. adarebs 
ra momCivnis saqmis garemoebebs da im saqmeebs, romlebSic mas praqtikiT dadgenili aqvs wamebis faqtebi, 
sasamarTlo Tvlis, rom dakiTxvis meTodi, romelic gamoyenebuli iyo momCivnis mimarT am SemTxvevaSi 
iyo sakmarisad seriozuli, rom CaiTvalos me-3 muxliT akrZalul araadamianur mopyrobad, magram mas 
ar miuRwevia sisastikis im donisTvis, rom gadaelaxa wamebis zRvari.“140

miuxedavad imisa, rom policia motivirebuli iyo biWis sicocxlis gadarCenis surviliT, 
sasamarTlom kidev erTxel aRniSna me-3 muxlis sawinaaRmdego mopyrobis akrZalvis 
absoluturi xasiaTi:

,,piris mimarT arasaTanado mopyrobis akrZalva moqmedebs msxverplis qcevis da xelisuflebis organoebis 
motivebis miuxedavad. wameba, araadamianuri an Rirsebis Semlaxveli mopyroba ar SeiZleba vinmes mimarT 
gamoiyenon maSinac ki, rodesac individis sicocxlea safrTxeSi... me-3 muxli, romelic Camoyalibebulia 
sruliad arabundovnad, aRiarebs, rom yvela adamians aqvs absoluturi, ganusxvisebeli ufleba, ar 
daeqvemdebaros wamebas an araadamianur an Rirsebis Semlaxvel mopyrobas aranair, Tundac yvelaze 
mZime garemoebebSi. filosofiuri safuZveli, romelsac emyareba absoluturi buneba me-3 muxliT 
garantirebuli uflebisa, ar uSvebs raime gamonakliss an gamamarTlebel faqtorebs an interesebis 
dabalansebas, dainteresebuli piris qcevis miuxedavad da Cadenili danaSaulis xasiaTis miuxedavad.’’141

amrigad, strasburgis sasamarTlos precedentuli samarTlis mixedviT, wamebis an 
arasaTanado mopyrobis muqara, romelic sakmarisad realuri da myisieria, raoden 
keTilSobilur mizansac ar unda emsaxurebodes, warmoadgens am muxlis darRvevas. 

7.2. uvado patimroba

evropis sabWos wamebis winaaRmdeg komitetma Tavis angariSebSi araerTxel aRniSna, 
rom ,,arahumanuria pirs miusajo samudamo Tavisuflebis aRkveTa gaTavisuflebis 
realuri imedis gareSe’’.142

evropuli sasamarTlos precedentuli samarTlis mixedviT, yvela patimars, maT 
Soris uvadod TavisuflebaaRkveTil pirs, saxelmwifom unda misces reabilitaciis 

139  liCi f., rogor mivmarToT adamianis uflebaTa evropul sasamarTlos, Tbilisi, 2013, gv. 259.
140  gefgeni germaniis winaaRmdeg (Gäfgen v. Germany [GC]), №22978/05, § 108, ECHR 2010.
141  gefgeni germaniis winaaRmdeg (Gäfgen v. Germany [GC]), №22978/05, § 107, ECHR 2010.
142  ungreTSi (2007) da SveicariaSi (2011) vizitTan dakavSirebiT momzadebuli angariSebi.
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SesaZlebloba da Sedegis miRwevis SemTxvevaSi gaTavisuflebis perspeqtiva. aRniSnuli 
gamomdinareobs adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli 
konvenciis sistemidan, romlis erT–erTi arsebiTi principia adamianis Rirsebis 
pativiscema. precedentuli mniSvnelobis mqone gadawyvetilebaSi saqmeze vinteri da 
sxvebi gaerTianebuli samefos winaaRmdeg [didi palata] 143 sasamarTlom aRniSna, rom 
uvado patimroba ewinaaRmdegeba adamianis uflebaTa evropuli konvenciis me-3 muxls 
im SemTxvevaSi, roca erovnuli kanonmdebloba ar iTvaliswinebs raime SesaZleblobas 
garkveuli periodulobiT gadaixedos konkretul patimarTan mimarTebaSi uvado 
patimrobis gamoyenebis gagrZelebis aucilebloba.

zemoT xsenebul vinteris saqmeSi sasamarTlom daadgina, imisaTvis, rom uvado patimroba 
konvenciis me-3 muxlTan Tavsebadi iyos, unda arsebobdes:

• gaTavisuflebis perspeqtiva 
• sasjelis gadaxedvis SesaZlebloba.

,,uvado Tavisuflebis aRkveTis konteqstSi, me-3 muxlis ganmarteba imgvarad unda moxdes, rom 
moicavdes sasjelis Semcirebas, romlis farglebSic erovnuli xelisufleba ganixilavs Tavisuflebis 
aRkveTis ganmavlobaSi Tu ramdenad hqonda patimris cxovrebaSi adgili mniSvnelovan cvlilebebsa da 
aRiniSneboda Tu ara progresi reabilitaciisaken, ris Sedegadac adgilobrivi organoebi daaskvnian, 
rom misi gangrZobadi patimroba aRar aris gamarTlebuli kanonieri penologiuri safuZvliT.’’144

me-3 muxlis safuZvelze sakiTxi ar warmoiSveba, Tu uvado Tavisuflebis aRkveTis 
sasjeli aris de jure an de facto Semcirebadi.  imis gansazRvrisas, Tu ramdenad aris 
mocemul saqmeSi uvado Tavisuflebis aRkveTa Seumcirebeli, sasamarTlom unda 
gaarkvios aqvs Tu ara uvadod TavisuflebaaRkveTil pirs gaTavisuflebis raime 
perspeqtiva. magaliTad, xom ar uSvebs erovnuli kanonmdebloba uvado Tavisuflebis 
aRkveTis gadaxedvas Sewyalebis, remisiis, gaTavisuflebisa Tu pirobiTad vadamde 
gaTavisuflebiT, Tu pasuxi dadebiTia, maSin me-3 muxliT dadgenili valdebulebani 
dakmayofilebulad miiCneva.145 am mxriv, sasamarTlo xazs usvams, rom me-3 muxliT 
sakiTxi ar warmoiSveba Tuki, magaliTad, uvadod TavisuflebaaRkveTil pirs erovnuli 
kanonmdeblobiT eniWeba ufleba ganxilul iqnas misi vadamdeli gaTavisuflebis 
saqme da ganxilvisas miiRo uari imis gamo, rom igi jer kidev warmoadgens safrTxes 
sazogadoebisaTvis. vinaidan saxelmwifoebs konvenciis mixedviT ekisrebaT valdebuleba, 
miiRon zomebi Zaladobrivi danaSaulisagan sazogadoebis dasacavad da konvencia ar 
ukrZalavs saxelmwifoebs seriozuli danaSaulisaTvis msjavrdebul pirs Seufardon 
uvado Tavisuflebis aRkveTa, riTic uzrunvelyofili iqneba damnaSavis gangrZobiTi 
dakaveba, radgan es ukanaskneli saWiro gaxlavT sazogadoebisaTvis.146 

nebismieri saxis sasjeli, Tundac uvado patimroba, humanuri principebidan gamomdinare 
da adamianis Risrebis dacvis Sesabamisad (rac gamomdinareobs konvenciis me–3 
muxlidan) unda emsaxurebodes patimris reabilitacias. Sesabamisad, sasamarTlom 
miiCnia, rom uvadod TavisuflebaaRkveTili piri ar aris valdebuli moixados wlebis 
ganusazRvreli raodenoba (rebilitaciis procesis warmatebiT gavlis SemTxvevaSi) da 

143  Vinter and Others v. the United Kingdom [GC], nos. 66069/09 da 2 others, ECHR 2013.
144  vinteri da sxvebi gaerTianebuli samefos winaaRmdeg [didi palata] Vinter and Others v. the United Kingdom 
  [GC], nos. 66069/09 da 2 others, &119, ECHR 2013.
145  kafkarisi kviprosis winaaRmdeg [didi palata] (Kafkaris v, Cyprus [GC]), №21906/04, & 98, ECHR 
  2008. 
146  t. gaerTianebuli samefos winaaRmdeg[didi palata] (T. v. the United Kingdom[GC]), №24724/94,
  § 97, 16 dekemberi 1999. 
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elodos manam, sanam mas eqneba SesaZlebloba wamoayenos saCivari, rom mis sasjelTan 
dakavSirebuli samarTlebrivi mdgomareoba ar Seesabameba konvenciis me–3 muxlis 
moTxovnebs. amasTan, sasamarTlo xazgasmiT aRniSnavs, rom uvadod TavisuflebaaRkveTil 
patimars, sasjelis dadgenis momentidanve aqvs ufleba icodes, Tu ra unda gaakeTos 
imisaTvis, rom ganxilul  iqnas misi gaTavisuflebis sakiTxi da aseve, konkretulad 
rodis, ra pirobebSi warimarTeba an igegmeba misi sasjelis gadaxedva.147 vinteris 
saqmeSi strasburgis sasamarTlom aRniSna, rom

,,marTalia, sasjeli gaxlavT patimrobis erT-erTi mizani, evropuli sisxlissamarTlebrivi politika 
ukve aqcents akeTebs patimrobis sareabilitacio mizanze, rogorc grZelvadiani sasjelis sasurvel 
saboloo Sedegze.  evropis sabWos iuridiul dokumetebSi igi yvelaze naTlad aris asaxuli evropul 
cixis wesebis me-6 wesSi, romelic aRniSnavs, rom yoveli patimroba imgvarad unda iyos marTuli, rom 
xeli Seuwyos Tavisufleba aRkveTili pirebis reintegrirebas Tavisufal sazogadoebaSi, xolo 102.1 
wesis mixedviT ki msjavrdebul patimrebTa sapatimro reJimi imgvarad unda iyos gansazRvruli, rom 
misces maT saSualeba hqondeT pasuxismgeblobiT aRsavse da danaSaulis gareSe cxovreba.’’148

Tumca, sasamarTlom aseve xazi gausva xelSemkvreli saxelmwifoebis Sefasebis zRvars, 
romelic maT gaaCniaT sisxlissamarTlebrivi marTlmsajulebisa da sasjelis Sefardebis 
sakiTxebSi da rom misi valdebuleba ar gaxlavT gadaxedvis formis (aRmasrulebeli 
Tu marTlmsajulebiTi) dadgena. igive mizeziT, sasamarTlo arc gadaxedvis dros 
gansazRvravs. amis gaTvaliswinebiT, sasamarTlo aRniSna, rom mis winaSe warmodgenili 
SedarebiTi da saerTaSoriso samarTlis masalebis mixedviT, ikveTeba gadaxedvis 
Sesabamisi meqanizmis mier uvado Tavisuflebis aRkveTis Sefardebidan araugvianes 
ocdaxuTi wlis Semdeg gadaxedvis dadgena, Semdgomi perioduli gadaxedviT.

7.3. konvenciis me-3 muxlis darRveva sakuTrebis dazianebis safuZvelze

selCuki da askeri TurqeTis winaaRmdeg149 iyo erT-erTi pirveli saqme, romelic 
exeboda momCivnebis saxlis ganadgurebis safuZvelze me-3 muxlis darRvevas. adamianis 
uflebaTa evropuli sasamarTlos winaSe aplikantebi asaCivrebdnen usafrTxoebis 
Zalebis jariskacebis qmedebebs. mocemul saqmesTan mimarTebiT sasamarTlom aRniSna, 
rom ganviTarebuli movlenebis dros momCivnebi iyvnen 54 da 60 wlis da sofel 
islamkoiSi cxovrobdnen. usafrTxoebis Zalebma gaanadgurebs maTi saxli da qoneba, 
CamoarTves saarsebo saSualebebi da aiZules daetovebinaT sofeli. rogorc Cans, 
maTi qmedebebi winaswarganzraxuli iyo da Seuracxyofda momCivnebis gancdebs. 
aplikantebi moumzadeblebi iyvnen; isini iZulebulebi gaxdnen gverdze gamdgariyvnen 
da eyurebinaT, rogor iwvoda maTi saxli; araadekvaturi zomebi iqna miRebuli b-ni 
da q-ni askeris usafrTxoebis uzrunvelsayofad; q-ni selCukis saCivrebi yuradRebis 
miRma darCa da movlenaTa ganviTarebis Semdgom momCivnebs daxmareba ar gaewiT. 
evropulma sasamarTlom mxedvelobaSi miiRo momCivanTa piradi garemoebebi da aseve 
is forma Tu rogor gaanadgures maTi saxlebi da miiCnia, rom isini ganicdidnen iseT 
tanjvas, rac sakmarisi iyo, raTa usafrTxoebis Zalebis qmedebebs mieRwia me-3 muxlis 
miznebisaTvis dadgenil sisastikis minimalur zRvars. Sesabamisad, mocemul saqmeSi 
adgili hqonda araadamianur mopyrobas. 

gadawyvetilebaSi saqmeze bilgini TurqeTis winaaRmdeg150 sasamarTlom aseve imsjela 

147  vinteri da sxvebi gaerTianebuli samefos winaaRmdeg [didi palata] Vinter and Others v.
  the United Kingdom [GC], nos. 66069/09 da 2 others, &122, ECHR 2013.
148  iqve, § 115.
149  Selcuk and Asker v. Turkey, 24 aprili 1998, angariSi 1998-II.
150  Bilgin v. Turkey, №23819/94, 16 ნოემბერი 2000.
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konvenciis me-3 muxlis darRvevis sakiTxze, TurqeTis usafrTxoebis samsaxuris mier 
sakuTrebis ganzrax dazianebis safuZvelze. strasburgis sasamarTlom gansazRvra 
ra, rom momCivnis qonebis dazianebaze pasuxismgebeli iyo usafrTxoebis samsaxuri, 
mas unda emsjela aRniSnuli garemoeba ganapirobebda Tu ara konvenciis me-3 muxlis 
darRvevas. sasamarTlom mxedvelobaSi miiRo is garemoeba, rom saxlis da qonebis 
ganadgureba momCivans saarsebo wyarosa da sacxovrebels arTmevda. strasburgis 
sasamarTlom ganacxada:

,, sadavo qmedebebi momCivnis dasjis ganzraxvis gareSe rom ganxorcielebuliyo, im 
mizniT, rom sxvebi daeSinebinaT... konvenciis me-3 muxlis sawinaaRmdego qmedeba mainc 
ver gamarTldeboda’’151. 

Sesabamisad, evropulma sasamarTlom miiCnia, rom materialur zians didi gavlena 
hqonda momCivanze da gamoiwvia sakmarisi tanjva, raTa dakvalificirebuliyo, rogorc 
arasaTanado mopyroba.

aRniSnuli gadawyvetileba dadasturda aseve saqmeze dulasi TurqeTis winaaRmdeg152,  
sadac sasamarTlom sakuTrebis dazianebis safuZvelze konvenciis me-3 muxlis 
darRveva daadgina. saqmis faqtobrivi garemoebebi bilginis gadawyvetilebis msgavsi 
iyo. sasamarTlom gaiTvaliswina momCivnis piradi garemoebebi. kerZod, momCivani 
incidentis dros daaxloebiT 70 wlis iyo; mas CamoerTva TavSesafari da iZulebuli 
gaxda daetovebina sofeli, sadac mTeli sicocxle gaatara. yovelive aRniSnulidan 
gamomdinare, sasamarTlom konvenciis me-3 muxlis darRveva daadgina.153

amrigad, sakuTrebis dazianebis safuZvelze konvenciis me-3 muxlis darRvevis sakiTxis 
Sefasebis dros, adamianis uflebaTa evropuli sasamarTlo yuradRebas amaxvilebs 
momCivanTa pirad garemoebebsa da aseve imaze, Tu ra gavlena iqonia ganxorcielebulma 
qmedebebma maT cxovrebaze.

nawili II

8. erovnuli sasamarTloebis gadawyvetilebebis dasabuTebis xarisxi wamebisa 
da sxva arasaTanado mopyrobis saqmeebze

sayuradReboa, rom mosamarTleebis damoukideblobis da, zogadad, marTlmsajulebis 
xarisxis erT-erT yvelaze utyuar sazomad gadawyvetilebaTa dasabuTebuloba moiazreba, 
vinaidan naTeli dasabuTeba sasamarTlo gadawyvetilebis mimarT wardgenili ZiriTadi 
moTxovnaa da amavdroulad, warmoadgens adamianis uflebaTa evropuli konvenciis 
me-6 muxliT daculi samarTliani sasamarTlos uflebis mniSvnelovan Semadgenel 
nawils. adamianis uflebaTa pirveladi dacva Sidasaxelmwifoebriv doneze xdeba. 
erovnulma sasamarTloebma TavianT gadawyvetilebebSi unda asaxos da gamoiyenon 
evropuli standartebi.

swored amitom, gasuli wlebis ganmavlobaSi, saqarTveloSi araerTi nabiji gadaidga 
sasamarTlo gadawyvetilebaTa xarisxis amaRlebis kuTxiT.154 Tumca, adamianis uflebaTa 

151  iqve, § 102.
152  dulasi TurqeTis winaaRmdeg (Dulas v. Turkey), №25801/94, 30 ianvari 2001.
153  Long D, Guide to Jurisprudence on Torture and Ill-treatment, Geneva, 2002, pg. 35.
154   evropis sabWos proeqtis mxardaWeriT Catarebuli treningebi Temaze: “sisxlis samarTlis
  saqmeze ganaCenis forma, misi dasabuTeba da teqstis stilisturi gamarTuloba”.
  http://www.hsoj.ge/geo/media_center/news/2015-05-19-ganachenis-dasabuteba 
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evropuli sasamarTlos winaSe am safuZvliT komunicirebuli saqmeebis simravle155 
adasturebs, rom saqarTvelos winaSe aRniSnuli problema dResac aqtiurad dgas. 
gadawyvetilebaTa saTanado dasabuTeba mniSvnelovan gamowvevas warmoadgens aseve 
wamebasTan dakavSirebul saqmeebSi, gansakuTrebiT, Tu gaviTvaliswinebT erovnul 
kanonmdeblobaSi wamebisa da adamianis uflebaTa evropuli konvenciiT akrZalul sxva 
arasaTanado mopyrobis amkrZalav normebsa da maT formulirebas. aRsaniSnavia, rom 
mocemuli danaSaulis gansakuTrebuli simZime kidev ufro did mniSvnelobas sZens 
gadawyvetilebis jerovan dasabuTebas, vinaidan saTanado motivacias moklebuli 
gadawyvetileba ver uzrunvelyofs sazogadoebaSi samarTlianobis gancdis danergvas 
da, zogadad, marTlmsajulebis efeqtian ganxorcielebas. winamdebare TavSi Seswavlili 
iqneba erovnuli sasamarTlos gadawyvetilebebi wamebisa da arasaTanado mopyrobis 
saqmeebze, kerZod, ramdenad aris saqmeebSi asaxuli saerTaSoriso standartebi da 
xdeba Tu ara konvenciis me-6 muxliT uzrunvelyofili garantiebis realizeba. Tavis 
mxriv, aRniSnuli analizi naTelyofs aRniSnuli kategoriis saqmeebis kvalifikaciisa da 
dasabuTebis kuTxiT arsebul xarvezebs, agreTve gamoikveTeba wamebasTan dakavSirebuli 
saqmeebis gadasawyvetad arsebiTad mniSvnelovani aspeqtebi, romlebic xels Seuwyobs 
aRniSnul saqmeebze gadawyvetilebaTa xarisxis gaumjobesebas.

8.1. gadawyvetilebaTa dasabuTeba evropuli konvenciis mixedviT

adamianis uflebaTa evropuli sasamarTlos damkvidrebuli precedentuli samarTlis 
Sesabamisad, marTlmsajulebis efeqtiani administrireba gulisxmobs, rom sasamarTlo 
gadawyvetilebebi saTanadod unda asaxavdnen im mizezebs, romelTa safuZvelzec moxda 
gadawyvetilebis miReba. konvenciis me-6 muxli moicavs piris uflebas, dasabuTebul 
sasamarTlo gadawyvetilebaze. Tumca, sasamarTlos mier dasabuTebuli gadawyvetilebis 
miRebis valdebuleba ar gulisxmobs mxaris mier davis sagnis dasacavad moyvanili 
yvela argumentisaTvis pasuxis gacemas156. mniSvnelovania gadawyvetilebaSi asaxul iqnas 
sasamarTlos mosazrebebi saqmis gadamwyvet aspeqtebTan dakavSirebiT, romelTac gavlena 
aqvT davis gadawyvetaze.157 amrigad, erovnulma sasamarTloebma sakmarisad naTlad 
unda miuTiTon is safuZvlebi, romlebze dayrdnobiTac maT miiRes gadawyvetileba, 
raTa davis mxareebs gasaCivrebis uflebis efeqturad sargeblobis saSualeba hqondeT.

aRsaniSnavia, rom dasabuTebis moculoba gansxvavdeba gadawyvetilebis xasiaTidan 
gamomdinare da amis Taobaze gadawyvetileba miiReba TiToeuli saqmis konkretuli 
garemoebebidan gamomdinare158. dasabuTebuli gadawyvetileba emsaxureba mxareebisTvis 
imis demonstrirebas, rom maTi mosazrebebi mosmenili da gaTvaliswinebulia, rac 
maT mier sasamarTlo gadawyvetilebis aRiarebas uwyobs xels. garda amisa, mocemuli 
principi avaldebulebs mosamarTleebs gadawyvetileba miiRon obieqtur argumentebze 
dayrdnobiT da daicvan dacvis mxaris uflebebi. evropis mosamarTleTa sakonsultacio 
sabWos №11 daskvnis Tanaxmad, romelic exeba sasamarTlo gadawyvetilebebis xarisxs, 

  http://www.hsoj.ge/geo/media_center/news/768-2016-12-02-sisxlis-samartlis-saqmeze-ganachenis 
155  magaliTisTvis, ixileT, lobJaniZe saqarTvelos winaaRmdeg (Lobzhanidze v. Georgia) N21447/11, 
  feraZe da sxvebi saqarTvelos winaaRmdeg (Peradze and others v. Georgia), N5631/16, WolaZe  
 saqarTvelos winaaRmdeg (Tcholadze v. Georgia) N35852/11, etc.
156  van de hurki niderlandebis winaaRmdeg (Van de Hurk v. the Netherlands), 1994 wlis 19 aprili,
  § 61, Series A no. 288.
157  boldea rumineTis winaaRmdeg (Boldea v. Romania), №71156/01, § 30, 2007 wlis 15 Tebervali.
158  ruiz toria espaneTis winaaRmdeg (Ruis Torija v. Spain), 1994 wlis 9 dekemberi, § 29,
  Series A no. 303-A.
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argumentebi unda iyos Tanmimdevruli, naTeli, araorazrovani da arawinaaRmdegobrivi. 
mkiTxvels unda SeeZlos miyves im dasabuTebis ganviTarebis jaWvs, ramac ganapiroba 
aseTi gadawyvetilebis miReba.159 amasTanave, es principi xels uwyobs sazogadoebis 
mier sasamarTlo sistemis funqcionirebis sworad aRqmas.

8.2 erovnuli sasamarTlo praqtikis analizi
 
rogorc kvlevis SesavalSi aRiniSna, wamebasa da sxva arasaTanado mopyrobis saqmeTa 
ganaCenebis dasabuTebis xarisxis Sesafaseblad relevanturi informaciis Segroveba 
moxda sxvadasxva regionis pirveli instanciis sasamarTloebidan werilobiTi mimarTvis 
safuZvelze. sasamarTloebs eTxovaT, kvlevis miznebidan gamomdinare, moewodebinaT 
sisxlis samarTlis yvela is saqme, romelic 2017-2018 wlebSi ganxilul iqna ssk-s 1441 

(wameba); 1442 (wamebis muqara); 1443 (damamcirebeli da araadamianuri mopyroba) muxlebis 
mixedviT. saerTo jamSi, kvlevis farglebSi damuSavda 11 saqme.  

saqmeTa Seswavlam cxadyo, rom Seswavlil ganCinebaTa umravlesobaSi arasaTanado 
mopyrobis ganmaxorcielebeli subieqti iyo sajaro moxele an masTan gaTanabrebuli 
piri, saqmeTa darCenili nawili ZiriTadad exeboda eWvianobis niadagze meuRlis da/
an savaraudo sayvarlis mimarT ganxorcielebul sastik qmedebas.

zemoaRniSnul diagramaze ilustrirebulia saqmeTa Seswavlis Sedegad gamovlenili 
arasaTanado mopyrobis ganmaxorcielebeli subieqtebis procentuli maCveneblebi. 
sayuradReboa, rom gaeros konvenciisa da principSi adamianis uflebaTa evropuli 
sasamarTlos praqtikis Tanaxmadac,  wamebis specialuri subieqtia saxelmwifo 
xelisuflebis warmomadgeneli, Tumca saqarTvelos sisxlis samarTlis kodeqsis 
mixedviT wamebis ganxorcieleba kerZo pirsac SeuZlia. qvemoT ganxiluli iqneba Tu 
ramdenad Seesabameba saerTaSoriso standartebs erovnuli kanonmdeblobis Canaweri, 
romlis mixedviTac wameba SeiZleba kerZo piris mierac iqnes Cadenili.

amasTanave, sainteresoa, arasaTanado mopyrobis saqmeebze gamamtyunebeli ganaCenebis 
procentuli maCvenebeli. diagramaze warmodgenilia arasaTanado mopyrobis saqmeebze 
gamamtyunebeli da gamamarTlebeli ganaCenebis procentuli maCvenebeli. 

159  evropis mosamarTleTa sakonsultacio sabWos daskvna № 11(2008) sasamarTlo gadawyvetilebebis  
 Sesaxeb.
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statistikuri maCvenebeli cxadyofs, rom Seswavlil saqmeTa 91%-Si dadga gamamtyunebeli 
ganaCeni, rac gulisxmobs, rom 2017-2018 wlebSi pirveli instanciis sasamarTloebis 
mier ganxiluli arasaTanado mopyrobis 11 saqmidan 10 saqmeze gamotanil iqna 
gamamtyunebeli ganaCeni.

mocemul saqmeTa detaluri analizis Sedegad gamovlinda iseTi ganaCenebi, romlebic 
dasabuTebis maRali xarisxiT gamoirCeodnen, Tumca, amasTan, gamoikveTa rigi xarvezebi 
ramdenime konkretuli mimarTulebiT. qvemoT, Sesabamis TematikasTan mimarTebiT, 
detalurad iqneba ganxiluli TiToeuli xarvezi.

8.2.1 erovnuli kanonmdeblobis xarvezebi

wamebasTan dakavSirebul saqmeTa ganaCenebis saerTaSoriso standartebis Sesabamisad 
gaanalizebamde, saWiroa, yuradReba gavamaxviloT wamebis cnebis ganmartebaze erovnul 
sakanonmdeblo CarCoSi. 

saqarTvelos sisxlis samarTlis kodeqsis 1441 muxlis pirveli nawilis Tanaxmad, 
ikrZaleba: 

,,wameba, e.i. piris, misi axlo naTesavisa an masze materialurad an sxvagvarad damokidebuli pirisaTvis 
iseTi pirobebis Seqmna an iseTi mopyroba, romelic Tavisi xasiaTiT, intensivobiT an xangrZlivobiT 
iwvevs Zlier fizikur tkivils an fsiqikur an moralur tanjvas da romlis mizania informaciis, 
mtkicebulebis an aRiarebis miReba, piris daSineba an iZuleba, anda piris dasja mis an mesame piris 
mier Cadenili an savaraudod |Cadenili, qmedebisTvis.’’ 

aRniSnuli muxlis pirvel nawilSi wamebis ganmaxorcielebeli kerZo piria. sagulisxmoa, 
rom sisxlis samarTlis kodeqsis wamebis amkrZalavi normis formulireba am 
TvalsazrisiT mniSvnelovnad gansxvavdeba gaerTianebuli erebis organizaciis 1975 
wlis 9 dekembris wamebisa da sxva saxis sastiki, araadamianuri an Rirsebis Semlaxveli 
mopyrobis da dasjis winaaRmdeg konvenciis pirveli muxlis pirvel punqtSi mocemuli 
wamebis definiciisgan, romlis Tanaxmadac:

,,termini `wameba~ niSnavs nebismier qmedebas, romliTac ama Tu im pirs ganzrax mieyeneba Zlieri tkivili 
an tanjva, fizikuri an sulieri,..  ...rodesac amgvari tkivili an tanjva miyenebulia saxelmwifo 
Tanamdebobis piris, an oficialuri TanamdebobiT moqmedi sxva piris mier, an misi waqezebiT, an misi 
nebarTviT, an misi usityvo TanxmobiT.”

amrigad, gaeros konvenciis Tanaxmad danaSaulis subieqti aucileblad saxelmwifo 
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Tanamdebobis piri unda iyos, wamebis ganmartebis mocemuli nawyvetidan naTlad ikveTeba 
misTvis damaxasiaTebeli, sakvanZo elementi -  saxelmwifo xelisuflebis organos 
warmomadgenlis pirdapiri an arapirdapiri monawileoba. Sesabamisad, am klasikuri 
ganmartebis mixedviT, wameba specialuri subieqtis mqone deliqtia. adamianis uflebaTa 
evropuli konvencia ar imeorebs teqstualurad am ganmartebas, Tumca adamianis 
uflebaTa evropuli sasamarTlos praqtikis safuZvelze SeiZleba vivaraudoT, rom 
strasburgis sasamarTlo faqtobrivad axdens am ganmartebis inkorporacias.160 amis 
kargi magaliTia zemoT ganxiluli saqme selmuni safrangeTis winaaRmdeg, sadac imis 
dasadgenad adgili qonda „wamebas“ Tu „araadamianur“ an „Rirsebis Semlaxav mopyrobas“, 
adamianis uflebaTa evropulma sasamarTlom miTiTeba gaakeTa gaeros konvenciaze da 
saTiTaod gamoikvlia gaeros konvenciis pirveli muxlis elementebis arseboba saqmeSi. 161 

aRsaniSnavia, rom saqarTvelos erovnuli kanonmdeblobis Sesabamisi danawesi wamebis 
subieqts farTod ganmartavs da gaeros konvenciiT gansazRvruli wamebis specialuri 
subieqtis - moxelis an masTan gaTanabrebuli piris mier Cadenil xsenebul qmedebas 
damamZimebel garemoebad afasebs. erovnul doneze wamebis amkrZalavi normis am saxiT 
formulireba seriozul darRvevas ar warmoadgens, Tumca udavoa, rom dadebiT 
faqtad ver Sefasdeba misi amgvari gansxvaveba gaeros im konvenciiT gansazRvruli 
definiciisgan, romelic saqarTvelos mier jer kidev 1994 wlis 22 seqtembers iqna 
ratificirebuli. 

amdenad, swored sisxlis samarTlis kanonmdeblobis amJamad arsebuli mdgomareobiT 
aixsneba is faqti, rom gamoTxovili saqmeebis mniSvnelovani nawili exeba arasaTanado 
mopyrobas ara saxelmwifo Tanamdebobis mqone piris, aramed kerZo piris mier, romelic 
eWvianobis an Ralatis niadagze, Zlier da intensiur fizikur tkivils/fsiqikur 
tanjvas ayenebs meuRles da/an savaraudo sayvarels. wamebis cnebis konvenciseuli 
gagebiT msgavsi SemTxvevebi ver iqneba wamebad miCneuli.

erovnul doneze sakanonmdeblo WrilSi kidev erT sayuradRebo sakiTxs warmoadgens 
araadamianuri da damamcirebeli mopyrobis amkrZalavi norma – sisxlis samarTlis 
kodeqsis 1443-e muxli. gaerosa da evropis sabWos farglebSi miRebuli saerTaSoriso 
samarTlebrivi instrumentebisagan gansxvavebiT, qarTuli kanonmdebloba iTvaliswinebs 
araadamianuri da damamcirebeli mopyrobis definicias. problemur garemoebas 
warmoadgens is faqti, rom muxlis dasaxelebaSi miTiTebulia “araadamianuri an 
damamcirebeli mopyroba”, xolo Tavad danawesi Semdegnairadaa formulirebuli: 

,,piris damcireba an iZuleba, araadamianur, pativisa da Rirsebis Semlaxav mdgomareobaSi Cayeneba, rac 
mas Zlier fizikur, fsiqikur tkivils an moralur tanjvas ayenebs”.

mocemuli norma erTmaneTisgan calsaxad ar mijnavs adamianis uflebaTa evropuli 
konvenciis me-3 muxliT akrZalul arasaTanado mopyrobis am or saxes da misi 
dasaxelebac aseve, alternatiuli xasiaTisaa. Sedegad, muxlis arsebuli saxiT 
formulireba araadamianuri da damamcirebeli mopyrobis erTmaneTisgan gansxvavebisa 
da gamijvnis TvalsazrisiT did sirTules qmnis, rac naTlad ikveTeba erovnuli 
sasamarTlo gadawyvetilebebidanac.

160  ix. mosamarTle zupanCiCis Tanmxvedri mosazreba saqmeze ,,ialo germaniis winaaRmdeg’’
  (Jalloh  v. Germany), № 54810/00, 28 ivlisi, 1999.
161  selmuni safrangeTis winaaRmdeg [didi palata], Selmouni v. France [GC], 28 ivlisi
  1999, #25803/94, §§ 96-100, ECHR 1999-V.
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udavoa, rom xsenebuli garemoeba ver CaiTvleba erovnul doneze sakanonmdeblo 
miRwevad, vinaidan araadamianuri da damamcirebeli mopyroba erTmaneTisgan mkafiod 
gansxvavebuli cnebebia. amasTan, maT Soris sxvaoba mxolod mopyrobis dros gamoyenebuli 
sisastikis doneTa gansxvavebiT araa ganpirobebuli. aRniSnul sakiTxTan mimarTebiT, 
gansakuTrebiT mniSvnelovania wamebis prevenciis asociaciis egidiT gamocemuli 
,,wamebisa da arasaTanado mopyrobis gzamkvlevSi” arsebuli ganmarteba, romlis 
mixedviTac araadamianuri mopyroba garkveulwilad wamebaze ufro Semsubuqebuli 
formis mopyrobad miiCneva, xolo rac Seexeba damamcirebel mopyrobas, is evropuli 
sasamarTlos precedentuli samarTlis gadawyvetilebebSi yovelTvis iyo da dRemde 
mWidrodaa dakavSirebuli ,,seriozul SeuracxyofasTan”162 da danaSaulis iseT 
obieqtebTan, rogorebicaa, adamianis pativi da Rirseba.163 mocemul cnebaTa definiciebi 
yvelaze mkafiod ilustrirebulia adamianis uflebaTa evropuli sasamarTlos 
gadawyvetilebaSi erT-erT cnobil saqmeze freTi gaerTianebuli samefos winaaRmdeg:

,,mopyroba miiCneva araadamianurad, rodesac is aris winaswari ganzraxviT Cadenili, sisastikis minimalur 
zRvars cdeba da iwvevs sxeulis realur dazianebas an Zlier fizikur an fsiqikur tanjvas, xolo rodesac 
mopyroba Seuracxyofs an amcirebs pirs, gamoxatavs ra pativiscemis naklebobas an akninebs mis Rirsebas 
an aRZravs masSi SiSis, tanjvisa da arasrulfasovnebis iseTi xarisxis gancdas, romelsac SeuZlia misi 

moraluri Tu fizikuri gamZleobis gatexva, aRniSnuli unda Sefasdes rogorc damamcirebeli mopyroba.”164

8.2.2. arasaTanado mopyrobis saxeTa gansxvaveba

rogorc aRiniSna, sisxlis samarTlis kodeqsis 144-e muxlis formulirebas SeuZlia 
mravali sirTule warmoSvas. aRniSnul sakiTxTan mimarTebiT relevanturia Tbilisis 
saqalaqo sasamarTlos 2018 wlis saqme165, romelic exeboda erT–erTi regionaluri 
droebiTi moTavsebis izolatoris inspeqtorebis mier patimrebis mimarT arasaTanado 
mopyrobis faqtebs. saqmis masalebze dayrdnobiT, zemoTxsenebuli Tanamdebobis pirebi 
dakavebulebs sistematurad, umowyalod scemdnen. maT mimarT ganxorcielebuli 
arasaTanado mopyroba moicavda aseve iseT qmedebebs, rogorebicaa dakavebulTa 
sityvieri Seuracxyofa da maTi iZuleba, sakuTari tansacmliT moewmindaT saknebisa 
da derefnebis mtvriani iatakebi da Semdeg, CaecvaT aRniSnuli tansacmeli. garda 
amisa, Tveebis manZilze, patimrebs gausaZlis higienur pirobebSi uwevdaT yofna - maT 
ar eZleodaT dabanis ufleba, aseve ar hqondaT wvdoma maTTvis mitanil nivTebze, 
ZiriTadad, sakvebze.

marTalia, sasamarTlo iSveliebs adamianis uflebaTa evropuli sasamarTlos iseT 
mniSvnelovan saqmeebs, rogorebicaa kudla poloneTis winaaRmdeg166 da nekrasovi 
ruseTis winaaRmdeg167, aseve, xazs usvams adamianis uflebaTa evropuli konvenciis 
me-3 muxlis absolutur xasiaTs, Tumca, aRsaniSnavia, rom ganaCeni mocemul saqmeze, 
samarTlebrivi Sefasebis kuTxiT, moklebulia uSualo analizs imasTan dakavSirebiT, 
erovnuli kanonmdeblobis Sesabamisi normiT akrZalul romel konkretul qmedebebTan 
gvaqvs saqme; garda amisa, ganaCenSi ar aris ganviTarebuli msjeloba imis Sesaxeb, 
Tu ris safuZvelzea saxeze rogorc araadamianuri, ise damamcirebeli mopyroba. 

162  dania, norvegia, SvedeTi, niderlandebi saberZneTis winaaRmdeg (The Greek Case),  #3321/67,
  #3322/67, #3323/67, #3344/67, gv. 186, 1969.
163  D. Long, Guide to Jurisprudence on Torture and Ill-treatment, Geneva, 2002, p. 17-18.
164  Pretty v. the United Kingdom, #2346/02, § 52, ECHR 2002-III.
165  Tbilisis saqalaqo sasamarTlos 2018 wlis 29 martis ganaCeni, saqme №1/4939-1
166  Kudla v. Poland [GC], #30210/96, 26 oqtomberi 2000, ECHR 2000-XI
167  Nekrasov v. Russia, #8049/07, 2016 wlis 17 maisi.
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sasamarTlos ganmartebiT, 

,,mocemul SemTxvevaSi saqmeze arsebuli mtkicebulebaTa erToblioba, gonivrul eWvs miRma standartiT 
adasturebs, rom braldebulebma Caidines piris damcireba, araadamianur, Rirsebisa da pativis Semlaxav 
mdgomareobaSi Cayeneba.”

sagulisxmoa, rom mxolod miTiTeba imis Taobaze, rom pirebma Caidines Sesabamisi muxliT 
gaTvaliswinebuli danaSauli ver CaiTvleba samarTlebrivi Sefasebis saerTaSoriso 
standartebis Sesabamisad Camoyalibebad. amisaTvis saWiroa, arasaTanado mopyrobis 
muxliT akrZalul saxeTa gancalkeveba da damnaSaveTa mier Cadenili qmedebebis 
Sesabamisad Sefaseba, rac mocemul ganaCenSi samwuxarod saxeze ar gvaqvs. 

erovnuli sasamarTloebis mier saerTaSoriso standartebis saTanadod gamoyenebisa 
da dasabuTebis sanimuSo ilustraciaarusTavis saqalaqo sasamarTlos ganaCeni168, 
romelic exeboda dazaralebulis umowyalo cemas meuRlis Ralatis gamo, agreTve 
sadisturi mopyrobis iseT formas, rogoricaa pirisTvis smenisorganos moWra. 

sasamarTlom, evropuli sasamarTlos relevantur saqmeebze miTiTebiT, detalurad 
ganmarta konvenciis me-3 muxliT akrZaluli TiToeuli qmedeba da rac yvelaze 
mniSvnelovania, erTmaneTisgan mkafiod gamijna araadamianuri da damamcirebeli 
mopyroba: 

kerZod, sasamarTlom aRniSna Semdegi:

,,mopyroba evropuli sasamarTlos mier Sefasebuli iqna araadamianurad, rodesac igi gamoyenebuli 
iyo ramdenime saaTis ganmavlobaSi da gamoiwvia sxeulebrivi dazianeba an Zlieri fizikuri sulieri 
tanjva (labita italiis winaaRmdeg (Labita v. Italy), ganacxadi #26772/95, adamianis uflebaTa evropuli 
sasamarTlos didi palatis 2000 წlis 6 aprilis gadawyvetilebis punqti 120). evropuli sasamarTlo 
miiCnevs, rom mopyroba Rirsebis Semlaxvelia, roca igi iwvevs dazaralebulSi SiSs, tkivils da 
arasrulfasovnebis SegrZnebas, romelsac SeuZlia misi damcireba, Rirsebis Selaxva da misi sulieri 
medegobis gatexva (jalo germaniis winaaRmdeg (Jalloh v. Germany), ganacxadi #54810/00, adamianis uflebaTa 
evropuli sasamarTlos didi palatis 2006 wlis gadawyvetilebis punqti 68). 

araadamianur mopyrobas Seesabameba mopyroba, romelic fizikurze metad ufro sulier tanjvas iwvevs, 
xolo mopyroba miCneulia damamcireblad Tu msxverplSi warmoSobs SiSis, tanjvisa da damcirebis 
grZnobas, romelsac SeuZlia gamoiwvios damcireba da SeiZleba xelyofil iqnes pirovnebis fizikuri 
da moraluri winaaRmdegobis unari.’’

aRsaniSnavia, rom mocemul saqmeze sasamarTlom mtkicebulebaTa saTanadod Sefasebis 
safuZvelze miiCnia, rom saxeze iyo axlo naTesavisaTvis iseTi pirobebis Seqmna an 
mopyroba, romelic Tavisi xasiaTiT, intensivobiT an xangrZlivobiT iwvevs Zlier 
fizikur tkivils an fsiqikur an moralur tanjvas, romlis mizania piris dasja mis 
mier Cadenili an savaraudod Cadenili qmedebisaTvis da Sedegad, daadgina sisxlis 
samarTlis kodeqsis 1441-e muxlis meore nawilis darRveva.

8.2.3. mtkicebulebaTa Sefaseba gonivrul eWvs miRma standartis dacviT

rogorc zemoT aRiniSna, ganaCenis gamotanisas umniSvnelovanesia, rom saqmeSi 
warmodgenil mtkicebulebaTa Sefaseba akmayofilebdes gonivrul eWvs miRma standartis 
Sesabamis moTxovnebs. wamebasa da sxva arasaTanado mopyrobis saqmeebSic, rogorc 
es adamianis uflebaTa evropuli sasamarTlos erT-erT cnobil saqmeSi – jalo 
germaniis winaaRmdeg aris xazgasmuli ,,im mtkicebulebebis Sefasebisas, romelsac 

168  rusTavis saqalaqo sasamarTlos 2017 wlis 13 martis ganaCeni, saqme #1-553-16
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efuZneba gadawyvetileba – dairRva Tu ara adamianis uflebaTa 

evropuli konvenciis me-3 muxli _ evropuli sasamarTlo sargeblobs “gonivrul eWvs 
miRma” standartiT.  evropuli sasamarTlos mier gamoyenebuli standarti gulisxmobs 
,,mtkicebas, romelic SesaZloa gamomdinareobdes sakmaod myar, zust da Tanmxvedr 
faqtebze damyarebuli varaudidan an msgavsi utyuari faqtebis prezumfciidan169’’. 

sayuradReboa, rom adamianis uflebaTa evropuli sasamarTlo gonivrul eWvs miRma 
standarts iyenebs momCivnebis mimarT saxelmwifos pasuxismgeblobis dasadgenad, 
rac aRniSnuli sasamarTlosTvis dakisrebuli rolidan gamomdinareobs. kerZod, 
is gansazRvravs saxelmwifoTa pasuxismgeblobis sakiTxs saerTaSoriso samarTlis 
Sesabamisad da misi funqcia ar aris individualuri sisxlissamarTlebrivi 
pasuxismgeblobis dadgena. amrigad, erovnulma sasamarTloebma strasburgis 
sasamarTlos mier saqmis Seswavlisas gamoyenebuli gonivrul eWvs miRma standarti 
ar unda gaaigivon piris sisxlissamarTlebrivi braleulobis dasadgenad aucilebel 
mtkicebis standartTan. aRniSnul sakiTxze yuradReba gamaxvilda evrokavSirisa da 
evropis sabWos erToblivi proeqtis - ,,saqarTveloSi adamianis uflebaTa evropuli 
konvenciis gamoyeneba da erovnuli kanonmdeblobisa da sasamarTlo praqtikis 
SesabamisobaSi moyvana evropul standartebTan’’, farglebSi momzadebul kvlevaSi170, 
sadac xazgasmuli iyo, rom ,,principulad arasworia adamianis uflebaTa evropuli 
sasamarTlosTvis im funqciis miwera, rom igi ganmartavs erovnul doneze piris 
braleulobis dasadgenad mtkicebis ra standarti gamoiyenebodes. es unda daadginos 
Sidasaxelmwifoebrivma kanonmdeblobam da ganmarton erovnulma sasamarTloebma 
da ara saerTaSoriso sasamarTlom, romelic mTlianobaSi procesis samarTlianobas 
afasebs’’. Tumca, miuxedavad amisa, kvlevis miznebisTvis Seswavlil erT-erT saqmeze 
calsaxad gamoikveTa, rom aRniSnuli problema kvlav aqtualuria. kerZod, erT-erT 
saqmeze sasamarTlom ganacxada, rom 

,,adamianis uflebaTa evropuli sasamarTlos ganmartebiT, ganaCeni unda emyarebodes saqmeSi arsebul 
mtkicebulebaTa Tavisufal Sefasebas, daskvnebs, romlebic gamomdinareobs faqtobrivi garemoebebidan 
da mxareebis mier wardgenili mosazrebebidan. mtkiceba SeiZleba gamomdinareobdes sakmarisad naTeli 
da dasabuTebuli daskvnebis an faqtis Taobaze gauqarwylebeli varaudebis erTobliobidan, rac 
mocemul SemTxvevaSi sasamarTlos azriT saxeze ar aris. 171‘’

rac, rogorc ukve aRiniSna, ar gamomdinareobs adamianis uflebaTa evropuli 
sasamarTlos praqtikidan da am sasamarTlosTvis dakisrebuli funqciebidan.

saqarTvelos sisxlis samarTlis saproceso kodeqsis me-3 muxlis me-13 nawilSi 
mocemulia gonivrul eWvs miRma standarti, romlis gamoyenebac aucilebelia 
gamamtyunebeli ganaCenis gamosatanad. aRniSnuli standarti siRrmiseulad aris 
ganmartebuli kvlevis farglebSi gamoTxovil erT-erT saqmeSi, romlis mixedviTac,

,, ,,gonivrul eWvs miRma“ standarti warmoadgens sasamarTlos mier gamamtyunebeli ganaCenis 
gamotanisaTvis saWiro mtkicebulebaTa erTobliobas, romelic obieqtur pirs daarwmunebda piris 
braleulobaSi. gonivrul eWvs miRma standarti mtkicebulebiTi standartis yvelaze mniSvnelovani 
da umaRlesi safexuria, es aris sasamarTlos mier gamamtyunebeli ganaCenis gamotanisaTvis saWiro 

169  irlandia gaerTianebuli samefos winaaRmdeg (Ireland v. The United Kingdom) ganacxadi #5310/71,  
  1978 wlis 18 ianvris gadawyvetileba, punqti 161.
170  nana mWedliZe - ,,saqarTvelos saerTo sasamarTloebis mier adamianis uflebaTa evropuli        
  konvenciis gamoyenebis standartebi’’, Tbilisi, 2017, gv. 108.
171  Tbilisis saqalaqo sasamarTlos 2017 wlis 31 maisis ganaCeni, saqme #1/2760-15.
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mtkicebulebaTa erToblioba, romelic obieqtur pirs daarwmunebda piris braleulobaSi. mocemul 
SemTxvevaSi mTavari aqcenti eWvis xarisxzea gadatanili da ara varaudze. aseve am dros yuradReba 
gadatanilia ara mosamarTleze. aramed obieqtur pirze, romelic obieqturi, miukerZoebeli, neitraluri 
damkvirvebelia. mocemuli mtkicebulebiTi standarti niSnavs imas, rom obieqturad damkvirvebel pirs 
(am SemTxvevaSi mosamarTles) sasamarTloSi gamokvleuli mtkicebulebebis Sedegad calkeuli faqtebis 
arsebobaSi, braldebulisTvis wardgenili braldebis WeSmaritebaSi da am ukanasknelis braleulobaSi 
gonivruli eWvis safuZvelic ar unda gaaCndes.”

Tbilisis saqalaqo sasamarTlos 2018 wlis winamdebare saqme172 exeboda dazaralebuls, 
romelsac meuRle eWvianobis niadagze, savaraudod sxvasTan sqesobrivi kavSiris 
gamo da am aRiarebis miRebis mizniT, regularulad ayenebda fizikur da sityvier 
Seuracxyofas. garda amisa, braldebulma dazaralebuls fexis midamoSi or adgilas 
mokidebuli sigaretis kanze CaqrobiT da sxeulis sxvadasxva midamoSi kbeniT miayena 
Zlieri fizikuri tkivili. aRniSnuli qmedebiT dazaralebulma ganicada Zlieri 
fizikuri tkivili, fsiqikuri da moraluri tanjva. moZaladem dazaralebuls saxlSi 
CaketviT 5 dRis ganmavlobaSi aRukveTa Tavisufleba, sanam is mezoblis aivanze 
gadaZromis Sedegad saxlidan ar gaiqca. 

aRsaniSnavia, rom sasamarTlo sxdomaze dazaralebulma, misi ojaxis wevrebisa 
da axloblebis msgavsad, gamoZiebis etapze micemuli Cvenebebisgan radikalurad 
gansxvavebuli Cvenebebi misca. man miyenebebuli dazianebebi da tvinis Seryeva mezoblis 
saxlSi gadaZromisas aivanze waqceviTa da rkinis gisosis dacemiT axsna, gamoZiebis 
etapze micemuli Cvenebis safuZvlad ki qmarze eWvianoba da “qaluri principebiT” 
SurisZiebis motivi daasaxela, rac aseve ganpirobebuli iyo misi mZime depresiuli 
mdgomareobiT.

dadebiTad unda Sefasdes is faqti, rom sasamarTlom mxedvelobaSi miiRo da sistemurad 
gaanaliza dazaralebulisa da mowmeebis mier gamoZiebis etapsa da sasamarTlo 
sxdomaze micemuli Cvenebebis araTanmimdevruloba. kerZod, sasamarTlom SeniSna, rom 
dazaralebulisa da mowmeebis mier gamoZiebis etapze kanonis sruli dacviT micemuli 
Cvenebebi Tanmimdevruli da erTmaneTTan Sesabamisi iyo, xolo is Cvenebebi, romlebic 
maT sasamarTlos winaSe waradgines - urTierTsawinaaRmdego da aradamajerebeli. 
sasamarTlom  procesze warmodgenili TiToeuli mtkicebuleba obieqturi damkvirveblis 
poziciidan Seafasa da yvelaze sarwmunod miiCnia dazaralebulis ori axlo megobris 
Cveneba, romlebsac, misgan da ojaxis sxva naTesavebisgan gansxvavebiT, ar hqondaT 
braldebulis SiSis qveS yofnis safuZveli an mocemuli ojaxis SenarCunebis raime 
piradi an sazogadoebaSi arsebuli stereotipebiT ganpirobebuli interesi. ganaCenis 
samarTlebriv SefasebaSi mocemuli argumentaciis Tanaxmad, sasamarTlom miuTiTa 
Semdegi:

,,sasamarTlo dazaralebulis Cvenebis im nawils, rom n. c.-s masze arasdros 
uZaladia da ar aRukveTavs Tavisuflad gadaadgileba, ver gaiziarebs, rogorc 
urTierTsawinaaRmdegosa da aradamajerebels, vinaidan saqmeSi arsebuli masalebi 
gonivrul eWvs miRma standartiT adastureben T. c.-s mier bralad Seracxuli 
qmedebebis Cadenas.  aseve, damajereblobas moklebulia dazaralebulis Cveneba, rom 
TiTqos mas saWmlis keTebisas daewva fexebi, nakbeni ki bavSvebisgan hqonda. 

sasamarTlo agreTve, aradamajereblad miiCnevs, rom l. g. karis Caketvis gamo 
Zvreboda n. u.-is aivanze, radgan saqmeSi arsebuli masalebiT dasturdeba, rom n. c. 

172  Tbilisis saqalaqo sasamarTlos 2018 wlis 23 aprilis ganaCeni, saqme #1/4301-17.
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iyo materialurad SeZlebuli pirovneba, romelsac ramdenime kerZo biznesi hqonda, 
ris gamoc gafuWebuli karis gakeTeba misTvis ar warmoadgenda did sirTules, rom 
misi meuRle da Svilebis deda karis gasaRebad me-8 sarTulis aivanze gadamZvraliyo 
mezoblis saxlSi da sakuTari sicocxle Caegdo safrTxeSi, aseve SesaZlebeli iqneboda 
daerekaT Sesabamis samsaxurebSi karis gaRebis mizniT.
sainteresoa dazaralebulis mamis n. g.-is axsnac, rom TiTqos man ar icoda romel 
Cvenebas moawera xeli gamoZiebis etapze, radgan dakiTxvis oqmis siswores da Tanxmobas 
igi adasturebs oqmze xelis moweriT. mowme n. f.-mac aseve gamoZiebis Cvenebisgan 
gansxvavebiT miuTiTa, rom dazaralebuls masTan misvlisas dazianebebi ar etyoboda 
da l. g.-sa da n. c.-s aqvT misabaZi col-qmroba. 

l. g. da xsenebuli mowmeebi sasamarTlos aZleven ara mxolod gamoZiebis Cvenebisagan 
gansxvavebul Cvenebebs, aramed erTmaneTisgan gansxvavebul Cvenebebsac. sasamarTlos 
SefasebiT, mocemuli Cvenebebi arian urTierTsawinaaRmdego da aradamajerebelni, 
romlebic ver laxaven mesame, e.w. ,,utyuarobis bariers“.’’   

sasamarTlom msjelobis dros mkafiod aRniSna, rom

,,mtkicebulebis (informaciis) mxaris mier sasamarTlosTvis wardgena, am masalas (informacias) 
avtomaturad ar aqcevs gasaziarebel mtkicebulebad, radgan wardgenis Semdeg, mtkicebulebam unda 
gadalaxos ramdenime ,,barieri’’, anu mtkicebuleba unda Sefasdes sisxlis samarTlis saqmesTan 
misi relevanturobis, dasaSvebobis da utyuarobis TvalsazrisiT (saqarTvelos sisxlis samarTlis 
saproceso kodeqsis 82-e muxlis pirveli nawili),.. amasTan, aRsaniSnavia isic, rom TiToeul am ,,bariers’’ 
(relevanturoba, dasaSveboba, utyuaroba) Tavisi mniSvneloba eniWeba da SesaZlebelia konkretuli 
mtkicebuleba akmayofilebdes or ,,bariers’’, magram mesamed (utyuaroba) gadaulaxaobis gamo, igi ar 
iqnes gaziarebuli.

sabolood, sasamarTlom mxedvelobaSi miiRo dazaralebulis megobrebis - T. e.-sa da e. u.-is Cvenebebi, 
romlebmac daadastures, rom maT l. g.-sgan icodnen, rom masze n. c. Zaladobda, Tumca amis Sesaxeb 
igi policiaSi ar acxadebda, radgan eSinoda, rom n. c. mas moklavda.’’

mocemul msjelobaze dayrdnobiT, sasamarTlom gamoxata sakuTari pozicia da Semdegi 
daskvna gaakeTa:

,,yvela zemoTaRniSnuli garemoeba sasamarTlos uqmnis STabeWdilebas, rom l. g. amJamadac SiSis qveS 
imyofeba da Tavisi meuRlis winaaRmdeg ar aZlevs Cvenebas, xolo am faqtTan kavSirSia danarCeni mowmeebis 
mier Cvenebebis Secvlis faqtic, rac emsaxureba braldebulis pasuxismgeblobisagan gaTavisuflebis 
mizans...

amdenad, sasamarTlom TiToeuli mtkicebuleba Seafasa ra sisxlis samarTlis saqmesTan maTi 
relevanturobis, dasaSvebobisa da utyuarobis TvalsazrisiT, xolo saqmeze gamokvleuli yvela 
mtkicebuleba erTobliobiT – damnaSaved cnobis Sesaxeb daskvnisaTvis sakmarisobis TvalsazrisiT, 
miaCnia, rom sasamarTlo sxdomaze gamokvleuli mtkicebulebebiT (aseve arasadavo mtkicebulebebiT) 
gonivrul eWvs miRma standartiT utyuarad dasturdeba, rom n. c.-m Caidina ssk-s 111 da 1441 muxlis 
pirveli nawiliTa (ojaxis erTi wevris mier ojaxis sxva wevris wameba, ese igi pirisaTvis iseTi 
mopyroba, romelic Tavisi xasiaTiT, intensivobiT da xangrZlivobiT iwvevs Zlier fizikur tkivils, 
fsiqikur da moralur tanjvas da romlis mizania informaciis da aRiarebis miReba, piris dasja mier 
mier savaraudod Cadenili qmedebisaTvis)  da 111 143-e muxlis meore nawilis ,,g’’ da me-3 nawilis ,,e’’ 
qvepunqtebiT (ojaxis erTi wevris mier meoris mimarT Tavisuflebis ukanono aRkveTa sxva danaSaulis 
Cadenis gaadvilebis mizniT, sicocxlisaTvis da janmrTelobisaTvis saSiSi ZaladobiT da aseTi 
Zaladobis gamoyenebis muqariT) gaTvaliswinebuli qmedebebi.”

mocemuli gadawyvetileba sanimuSoa saqmeze arsebuli faqtobrivi da samarTlebrivi 
garemoebebis saTanadod Sefasebis TvalsazrisiT. sasamarTlom naTlad dainaxa realuri 
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suraTi da Seasrula masze dakisrebuli valdebuleba, efeqtianad ganexorcielebina 
marTlmsajuleba. aRniSnuli saqme agreTve cxadyofs, rom gadawyvetilebis jerovani 
dasabuTebisaTvis panacea ar aris adamianis uflebaTa evropuli sasamarTlos 
gadawyvetilebis praqtikis moxmoba. xSiria SemTxvevebi, rodesac mosamarTleebi 
strasburgis sasamarTlos praqtikas yovelgvari saWiroebis gareSe uTiTeben da amiT 
cdiloben gadawyvetilebis dasabuTebis xarisxis amaRlebas. Tumca, aRsaniSnavia, rom 
strasburgis sasamarTlos gadawyvetilebis ararelevanturad gamoyeneba araTu ar 
amaRlebs dasabuTebis xarisxs, aramed zedmetad tvirTavs gadawyvetilebis teqsts. 
amrigad, erovnul sasamarTloebs rekomendacia eZlevaT adamianis uflebaTa evropuli 
sasamarTlos gadawyvetilebebi gamoiyenon mxolod saWiroebis SemTxvevaSi, rodesac 
is exmarebaT gansaxilveli samarTlebrivi sakiTxis gadawyvetaSi da faqtebisa Tu 
samarTlebrivi garemoebebis sworad SefasebaSi.

8.2.4. sisastikis minimaluri zRvris Sefaseba, konvenciis me-3 muxlis 
absoluturi xasiaTi 

cnobilia, rom adamianis uflebaTa evropuli sasamarTlos me-3 muxliT akrZalul 
qmedebaTa gasamijnad gansakuTrebuli mniSvneloba eniWeba mopyrobis sisastikis 
minimalur zRvars. amasTan, aRsaniSnavia, rom xsenebuli barieri ganmsazRvreli 
xasiaTisaa imis dasadgenad, xvdeba Tu ara Cadenili arasaTanado mopyroba konvenciis me-3 
muxliT akrZalul sferoSi. mocemul sakiTxi saerTaSoriso standartebis Sesabamisad 
aris asaxuli rusTavis saqalaqo sasamarTlos erT-erT saqmeSi173, romelic exeboda 
Ralatis safuZvelze, piris jgufur wamebas misi umowyalo cemisa da gaukuRmarTebuli 
gaupatiurebis gziT. saqmis samarTlebrivi Sefasebis nawilSi, sasamarTlo ganmartavs:

,,imisTvis, raTa arasaTanado mopyroba konvenciis me-3 muxliT  akrZalul sferoSi moxvdes, man unda 
miaRwios sisastikis minimalur zRvars. am zRvaris Sefaseba fardobiTia da saqmis yvela garemoebazea 
damokidebuli, rogoricaa: mopyrobis xanrgZlivoba, misi fizikuri da fsiqikuri Sedegebi da zog 
SemTxvevebSi dazaralebulis sqesi, asaki da janmrTelobis mdgomareoba (irlandia gaerTianebuli samefos 
winaaRmdeg (Ireland v. The United Kingdom) ganacxadi #5310/71, 1978 wlis 18 ianvris gadawyvetileba, punqti 
162; nekrasovi ruseTis winaaRmdeg, ganacxadi #8049/07, adamianis uflebaTa evropuli sasamarTlos 
2016 wlis 17 maisis gadawyvetilebis punqti 91).”

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTliT dadgenili 
sisastikis minimaluri zRvris Sefasebis  kriteriumebi marTebulad aqvT gamoyenebuli 
kvlevis farglebSi gamoTxovil sxva saqmeebSic ,rogorc Tbilisis saqalaqo 
sasamarTloebis, aseve regionebis raionul/saqalaqo sasamarTloebis doneze. aRniSnuli 
praqtika calsaxad dadebiTd unda Sefasdes, vinaidan xsenebuli faqtorebi qmedebis 
swori kvalifikaciisTvis fundamenturi mniSvnelobisaa.

zemoxsenebuli saqme gamorCeulia imiTac, rom ganaCenis samotivacio nawilSi saTanadodaa 
gaanalizebuli wamebisa da araadamianuri an damamcirebeli mopyrobis definiciaTa 
gansxvaveba:

,,imisaTvis, rom ganisazRvros, unda iqnes Tu ara arasaTanado mopyrobis konkretuli forma 
kvalificirebuli wamebad, sasamarTlom mxedvelobaSi unda miiRos gansxvaveba, rasac iTvaliswinebs 
me-3 muxli, am cnebasa da araadamianuri da damamcirebeli mopyrobis cnebas Soris. rogorc evropulma 
sasamarTlom adre daadgina, arsebobda imis mizani, rom konvencias am gansxvavebis meSveobiT specialuri 
niSani mieniWebina ganzrax araadamianuri mopyrobisTvis, ramac Zalian mZime da sastiki tanjva gamoiwvia 
(irlandia gaerTianebuli samefos winaaRmdeg (Ireland v. The United Kingdom) ganacxadi #5310/71, 1978 wlis 
18 ianvris gadawyvetileba, punqti 167). wamebasa da sxva sastiki, araadamianuri an Rirsebis Semlaxavi 

173  rusTavis saqalaqo sasamarTlos 2018 wlis 17 maisis ganaCeni, saqme #1-645-17



63

mopyrobiს da sasjelis winaaRmdeg gaeros konvencia, romelic ZalaSi Sevida 1987 wlis 26 ivniss, 
amgvarsave gansxvavebas akeTebs, rac gamomdinareobs 1-li da me-16 muxlebidan: muxli 1.1 am konvenciიs 
miznebisaTvis gansazRvreba “wameba” niSnavs nebismier moqmedebas, romliTac romelime pirs ganzrax 
ayeneben Zlier tkivils an tanjvas, fizikurs Tu fsiqologiurs, raTa misgan an mesame pirisagan miiRon 
cnobebi an aRiareba, dasajon qmedebisaTvis, romelic man an mesame pirma Caidina an romlis CadenaSic 
eWvmitanilia.”

xsenebul saqmeSi mkafiod gamoxatulia aseve wamebis akrZalvis absoluturi xasiaTi da 
aRniSnuli gamyarebulia Sesabamisi saerTaSoriso konvenciebis danawesebiT. aRniSnul 
sakiTxTan mimarTebiT Tbilisis saqalaqo sasamarTlos erT-erTi saqmis174 ganaCenSi 
vkiTxulobT:

,,adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis mesame muxlis Sesabamisad, 
aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Semlaxvel mopyrobas an dasjas. 

aRniSnuli akrZalva absoluturi xasiaTisaa da igi ar SeiZleba SeizRudos raime konkretuli garemoebiT. 

,,wamebisa da sxva sastiki araadamianuri an Rirsebis Semlaxavi mopyrobis da dasjis winaaRmdeg“ gaeros 
konvenciis Sesabamisad nebismieri adamiani ar SeiZleba daeqvemdebaros wamebas an damamcirebel an 
araadamianur mopyrobas, maT Soris iseT gansakuTrebul SemTxvevebSic ki rogoricaa saomari mdgomareoba 
Tu omis safrTxe, politikuri arastabiluroba an nebismieri sxva sagangebo mdgomareoba.“

zemoT aRniSnul saqmeSi rusTavis saqalaqo sasamarTlo175 strasburgis sasamarTlos 
precedentuli samarTlis Sesabamisad, wamebis akrZalvis absoluturi xasiaTis WrilSi, 
im garemoebasac usvams xazs, rom ,,iseTi mZime danaSaulis winaaRmdeg brZolamac, 
rogoricaa terorizmi, ar SeiZleba gaamarTlos me-3 muxlis SezRudva.”

daskvnis saxiT, erovnuli sasamarTloebi wamebasTan dakavSirebuli saqmeebis ganxilvis 
dros xazgasmiT aRniSnaven wamebis absolutur xasiaTs da amis gasamyarelad Sesabamis 
precedentul samarTals uTiTeben. amasTanave, sakvlevi masalis Seswavlam cxadyo, 
rom erovnuli sasamarTloebi marTebulad iyeneben adamianis uflebaTa evropuli 
konvenciis me-3 muxliT dadgenil princips, romlis Tanaxmad imisaTvis, rom mopyroba 
ganxilul iqnas konvenciis me-3 muxlis sawinaaRmdegod, man unda miaRwios sisastikis 
minimalur zRvars. erovnuli sasamarTloebi agreTve marTebulad uTiTeben strasburgis 
sasamarTlos saqmeebs, sadac ganmartebulia is faqtorebi, romelTa mixedviT unda 
Sefasdes sisastikis minimaluri zRvari. erovnul sasamarTloebs rekomendacia 
eZlevaT TiToeuli saqmis faqtobrivi garemoebebis gaTvaliswinebiT siRrmiseulad 
Seiswavlon sisastikis minimaluri zRvris SefasebisTvis saWiro TiToeuli faqtori, 
raTa darwmundnen, rom mopyroba eqceva konvenciis me-3 muxliT akrZalul qmedebaTa 

ricxvSi.

8.2.5 konvenciis me-3 muxlidan gamomdinare saxelmwifos pozitiur da negatiur 
valdebulebaze miTiTeba

rogorc ukve araerTxel aRiniSna, wamebasa da sxva arasaTanado mopyrobasTan 
mimarTebiT, adamianis uflebaTa evropuli konvenciis me-3 muxli wevr saxelmwifoebs 
akisrebs rogorc negatiur, aseve pozitiur valdebulebebs. mocemuli danawesiT 
akrZaluli qmedebebis prevenciis mizniT, saxelmwifoTa mier xsenebuli movaleobis 
ganxorcielebas arsebiTi mniSvneloba eniWeba. Sesabamisad, erovnuli sasamarTloebi 

174  Tbilisis saqalaqo sasamarTlos 2018 wlis 23 aprilis ganaCeni, saqme #1/4301-17.
175  rusTavis saqalaqo sasamarTlos 2018 wlis 17 maisis ganaCeni, saqme #1-645-17 
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mowodebulni arian saWiroebis SemTxvevaSi ganaCenis samarTlebrivi Sefasebis nawilSi 
imsjelon konvenciis me-3 muxlidan gamomdinare saxelmwifoTa pozitiur da negatiur 
valdebulebaze.

aRsaniSnavia, rom kvlevis farglebSi ganxilul ramdenime saqmeSi xazgasmuli iyo 
saxelmwifos xsenebuli valdebulebebi. magaliTad, rusTavis saqalaqo sasamarTlo 
zemoT mocemuli saqmis ganaCenSi176 saTanado yuradRebas amaxvilebs konvenciis me-3 
muxlidan gamomdinaresaxelmwifosTvis Sesasruleblad savaldebulo aramarto 
negatiur, aramed  pozitiur valdebulebazec da aRniSnavs:

,,wamebis akrZalvis mniSvnelobaze miuTiTebs isic, rom saxelmwifos, romelic iRebs pasuxismgeblobas da 
dasjad qmedebad miiCnevs mas, ekisreba pozitiuri valdebuleba uzrunvelyos, rom Tavisi iurisdiqciis 

farglebSi aravin daeqvemdebaros wamebasa da araadamianur mopyrobas.”

Tumca, sayuradReboa, rom aRniSnuli valdebulebebis saTanadod ganmartebis kuTxiT, 
arcTu ise zusti saxis definiciaa mocemuli Tbilisis saqalaqo sasamarTlos 2018 
wlis erT-erT ganaCenSi177, romelSic saqme exeboda sasjelsaRsrulis dawesebulebis 
ganyofilebis TanamSromlebis mier patimarTa mimarT araadamianuri da damamcirebeli 
mopyrobis iseTi formebis gamoyenebas, rogoricaa dReebis ganmavlobaSi Tavze 
CafxutCamocmuli gisosebze mibma, Tavze danerwyveba, xelze sigaretis namwvavis Cawva 
da sxv. mocemul saqmeze ganaCenis samarTlebrivi Sefasebis nawilSi sasamarTlom 
ganacxada Semdegi:

,,is faqti, rom saqmeSi arsebuli yvela dazaralebuli iyo TavisuflebaSezRuduli piri da moTavsebuli 
iyvnen saxelmwifos ganmgeblobaSi arsebul, mis erT-erT saqveuwyebo dawesebulebaSi - sasjelaRsrulebis 
departamentSi TavisTavad warmoSobda saxelmwifos pozitiur valdebulebas, rom daecva aRniSnuli pirebi 
wamebis, damamcirebeli an araadamianuri mopyrobisagan, rac am konkretul SemTxvevaSi saxelmwifom ver 
uzrunvelyo. Sesabamisad mas warmoeSva negatiuri valdebuleba - sisxlissamarTlebrivi pasuxismgebloba 

daakisros am danaSaulis Camden pirebs.”

sagulisxmoa, rom rogorc es saerTaSoriso standartebis ganxilvisas, zemoT178 naTlad 
aRiniSna,  me-3 muxlidan gamomdinare negatiuri valdebuleba gulisxmobs imas, rom 
saxelmwifom Tavi unda Seikavos konvenciis me-3 muxliT akrZaluli qmedebebisagan. 
pozitiuri valdebulebebi ki, Tavis mxriv, iyofa materialur-samarTlebriv da 
procedurul valdebulebad. materialur-samarTlebrivi pozitiuri valdebulebis 
Tanaxmad, saxelmwifom unda daicvas pirebi wamebis, damamcirebeli an araadamianuri 
mopyrobisagan, xolo proceduruli pozitiuri valdebulebis mixedviT, saxelmwifom 
unda Caataros efeqturi gamoZieba damnaSave pirTa dasjis mizniT. 

amrigad, unda aRiniSnos, rom sasamarTlom meore winadadebaSi arasaTanadod ganmarta 
negatiuri valdebulebis arsi. sasamarTlos mier negatiur valdebulebad ganmartebuli 
valdebuleba, kerZod, damnaSave pirTa gamovlenisa da dasjis mizniT srulyofili da 
efeqturi gamoZiebis Catareba, rogorc zemoT aRvniSneT, warmoadgens saxelmwifos 
proceduruli saxis pozitiur valdebulebas.  rodesac erovnuli sasamarTlo 
saubrobda im faqtze, rom saqmeSi arsebuli dazaralebulebi iyvnen sasjelaRsrulebis 
dawesebulebaSi moTavsebuli TavisuflebaSezRuduli pirebi, sasamarTlos xazi 
unda gaesva saxelmwifos ara pozitiur, aramed negatiur valdebulebaze, vinaidan 
negatiuri valdebuleba gulisxmobs saxelmwifos pasuxismgeblobas yvela Zalismieri 

176  rusTavis saqalaqo sasamarTlos 2018 wlis 17 maisis ganaCeni, saqme #1-645-17 
177  Tbilisis saqalaqo sasamarTlos 2018 wlis 06 Tebrvlis ganaCeni, saqme #1/3385-17
178  ix. me-3 Tavi. gv. 22.
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organos qmedebisaTvis, iqneba es policia, uSiSroebis Zalebi Tu am organoebSi 
momuSave Tanamdebobis pirebi. mocemul saqmeSi aRniSnul organos warmoadgenda 
sasjelaRsrulebis dawesebuleba. amasTanave, xazgasmiT unda aRiniSnos, rom adamianis 
uflebaTa evropuli sasamarTlos praqtikis mixedviT, saxelmwifoebi pasuxs ageben 
miuxedavad imisa, maT daqvemdebarebaSi myofi pirebi moqmedebdnen brZanebiT, Tu 
sakuTari nebis Tanaxmad. saxelmwifoebi ver aicileben pasuxismgeblobas me-3 muxlis 
sawinaaRmdego qmedebisaTvis imis mtkicebiT, rom maT ar icodnen aRniSnulis 
Sesaxeb. 

amrigad, erovnulma sasamarTlom, marTalia, sworad miuTiTa Tu ras niSnavs saxelmwifos 
pozitiuri valdebuleba - daicvas pirebi wamebis, damamcirebeli an araadamianuri 
mopyrobisagan, Tumca ganaCenSi saTanadod ar aris ganmartebuli, rom aRniSnuli 
valdebuleba gulisxmobs pirTa dacvas mesame pirebisgan ganxorcielebuli Zaladobisgan, 
ufro konkretulad ki, cixis konteqstSi, sxva patimarTagan momdinare riskebisgan, 
da ara saxelmwifo uwyebis warmomadgenlebisgan. 

winamdebare saqmeze sasamarTlom xazi gausva saxelmwifos pozitiuri valdebulebis 
ganxorcielebis kuTxiT penitenciuri sistemis TanamSromlis rols da maTTvis 
dakisrebul mometebul pasuxismgeblobas. ganaCenSi vkiTxulobT:

,,saxelmwifos warmomadgenels, gansakuTrebiT penitenciuri sistemis TanamSromels, 
romelic valdebulia daicvas saqarTvelos konstitucia, adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvis konvenciis fundamenturi ufleba, ufro meti pasuxismgebloba 
moeTxoveba, vidre Cveulebriv damnaSaves, radgan am SemTxvevaSi samsjavrozea ara 
mxolod TiToeuli damnaSavis individualuri sisxlissamarTlebrivi pasuxismgeblobis 
sakiTxi, aramed saxelmwifos valdebulebac, aRmofxvras dausjelobis grZnoba, romelic 
damnaSaveebs SeiZleba gaaCndeT marto im faqtis gamo, rom maT garkveuli Tanamdeboba 
ukaviaT, agreTve xeli Seuwyos sazogadoebaSi qveynis samarTaldamcavi sistemis mimarT 
saTanado rwmenisa da pativiscemis SenarCunebas.’’amdenad, Tu mxedvelobaSi miviRebT, 
rom konvenciis me-3 muxlidan gamomdinare wevri saxelmwifoebisTvis dakisrebuli 
valdebulebebi mraval aspeqtSi sagrZnoblad gansxvavdebian, wamebasa da sxva arasaTanado 
mopyrobasTan dakavSirebul saqmeebze ganaCenis  saerTaSoriso standartebis Sesabamisad 
Camoyalibebis kuTxiT, maTi saTanadod ganmarteba mniSvnelovania.

8.2.6. danaSaulis specifikisa da misi elementebis gaTvaliswineba

wamebisa da arasaTanado mopyrobis saqmeebTan mimarTebiT, ganaCenis saerTaSoriso 
standartebis Sesabamisad formulirebis TvalsazrisiT, erT-erT yvelaze mniSvnelovan 
faqtors warmoadgens danaSaulis specifikis saTanadod gaTvaliswineba. vinaidan 
adamianis uflebaTa evropuli konvenciis me-3 muxliT akrZaluli qmedebebis 
Sefasebis procesSi samarTlebrivTan erTad, did rols TamaSobs zneobrivi da 
sociumSi gamyarebuli Sexedulebebi, Sesabamisad, logikuria, rom msgavs saqmeebSi 
gamorCeulad didi mniSvneloba SeiZleba mieniWos iseT specifikur garemoebebs, 
rogorebicaa dazaralebulis subieqturi aRqma, massa da braldebuls Soris arsebuli 
urTierTmimarTeba, maTi pirovnuli Taviseburebebi da sxv.

danaSaulis specifikis erT-erT xsenebul aspeqtze saTanado yuradRebaa SeCerebuli 
ganaCenis samotivacio nawilSi Tbilisis saqalaqo sasamarTlos erT-erT saqmeze,179 
romelic exeboda samxedro Tanamdebobis pirTa mier maT daqvemdebarebaSi myofi 

179  Tbilisis saqalaqo sasamarTlos 2017 wlis 31 maisis ganaCeni, saqme #1/2760-15.
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rigiTebis mimarT disciplinuri RonisZiebebis gatarebas im safuZvliT, rom maT 
TviTneburad datoves samxedro nawili. aRniSnul saqmeSi wvevamdelebi, saguSagos 
unebarTod datovebisTvis, maTi daSinebisa da dasjis mizniT, braldebulebma Caiyvanes 
yazarmis sardafSi, sadac jgufurad miayenes fizikuri da sityvieri Seuracxyofa- 
scemes xelebiT da fexebiT, daayenes muxlebze, ra drosac erT-erTma braldebulma 
saqamridan amoiRo masze ganpirovnebuli samsaxurebrivi saStato cecxlsasroli iaraRi 
da daemuqra maT sicocxlis mospobiT. wvevamdelebis cema, fsiqikuri da moraluri 
tanjva grZeldeboda daaxloebiT 30 wuTis ganmavlobaSi. aRniSnulis Semdgom, 
dadgenili wesis ugulebelyofiT, maT aiZules jariskacebs sruli aRWurvilobiT, 
romelic daaxloebiT 25 kilograms iwonida, 24 saaTis ganmavlobaSi Seucvlelad 
mdgariyvnen saguSagoze. 

“sasamarTlo yuradRebas miaqcevs aseve dazaralebulTa subieqtur aRqmas, TiToeuli maTgani 
sasamarTlosaTvis micemul CvenebaSi ar adasturebs Zlieri fizikuri tkivilis an moraluri tanjvis 
gancdas xelmZRvaneli pirebis mxridan maTTan komunikaciis Sedegad.  

saqmeze mowmis saxiT dakiTxulma dazaralebulma a. T.-m sasamarTlos moaxsena, rom mas cemis Sedegad 
dazianebebi ar miuRia da ar ugrZvnia Zlieri tkivili. Sesabamisad, wamlis miReba, an eqimis konsultacia 
arc mas da arc danarCen braldebulebs ar dasWirvebiaT.

saqmeze dazaralebulad cnobilma z. n.-m sasamarTlos winaSe mowmed dakiTxvisas ar daadastura 
dazianebebis miRebisa da eqimis an fsiqiatris daxmarebis saWiroebis faqti. man aRniSna, rom safeTqelTan 
Caartyes, xolo dasieba ar etyoboda, radgan Tma ufaravda safeTqels. manve daadastura, rom ar 
dasWirvebia eqimis, fsiqologis an fsiqiatris daxmareba. amasTan, aRniSna, rom  dazaralebulebs 
hqondaT sapirfareSoSi gasvlis ufleba.  

saqmeze dazaralebulad  cnobilma g. g.-m sasamarTlos winaSe mowmed dakiTxvisas aRniSna, rom cemis 
Sedegad Zlieri tkivili ar ganucdia, ar dasWirvebia eqimis, fsiqologis an fsiqiatris daxmareba. 
aRniSna, rom dazaralebulebs cemis kvali ar etyobodaT.”

marTalia, mocemul saqmeSi sasamarTlom mtkicebulebebi ,,gonivrul eWvs miRma 
standartis” sruli dacviT Seafasa da Sedegad, ,,miiCnia, rom saxeze ar aris arcerTi 
danaSaulebrivi qmedebisaTvis saWiro mtkicebulebiTi standarti – mtkicebulebaTa 
sakmarisi erToblioba.” Tumca, sagulisxmoa, rom ganaCenis dasabuTebidan naklebad 
ikveTeba, Tu ramdenad gaiTvaliswina samarTlebrivi Sefasebis kuTxiT danaSaulis 
specifikis iseTi faqtorebi, rogorebicaa misi konteqsti, iseve rogorc braldebulisa 
da dazaralebulis Tanamdebobrivi urTierTmimarTeba, rasac mopyrobis Sesafaseblad 
SesaZloa ganmsazRvreli mniSvneloba hqonoda. agreTve sayuradReboa, rom 
dazaralebulTa CvenebiT, romelsac sxva mowmeebic adastureben, kapitanma im dRes 
maT 10 kolofi sigaretis mogroveba daavala. dazaralebulebma mxolod 8 kolofis 
Segroveba SeZles, razec kapitanma maT darCenili 2 kolofis mopovebac mosTxova, 
winaaRmdeg SemTxvevaSi ki dasjiT daemuqra. dazaralebulebis gancxadebiT saguSago 
swored sigaretis mopovebis mizniT datoves.

rogorc kvlevaSi zemoT araerTxel aRiniSna, adamianis uflebaTa evropuli sasamarTlos 
precedentuli samarTlis mixedviT, arasaTanado mopyrobam unda miaRwios sisastikis 
minimalur zRvars, raTa ganxilul iqnas konvenciis me-3 muxlis WrilSi. sisastikis 
minimaluri zRvris Sefaseba fardobiTia da is damokidebulia mopyrobis xangrZlivobaze, 
mis fizikur da sulier Sedegebze, zog SemTxvevaSi dazaralebulis sqesze, asaksa 
da janmrTelobis mdgomareobaze. damatebiTi faqtorebi SeiZleba aseve moicavdes 
mopyrobis mizans, iseve rogorc aRniSnuli mopyrobis motivsa da ganzraxvas, agreTve 
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konteqsts, magaliTad, rogoricaa gadametebuli daZabulobisa da emociebis atmosfero 
(ix. selmunis saqme, § 104). 

imis miuxedavad, rom mtkicebulebaTa Sefasebis Sedegad, wamebis Semadgenlobis 
komponentTa kumulatiurad arseboba ar gamoikveTa, saqmis udavo faqtobriv 
garemoebebze dayrdnobiT, SesaZlebeli iyo, gakeTebuliyo ufro detaluri analizi, iyo 
Tu ara saxeze samxedro Tanamdebobis pirTa mxridan sisxlis samarTlis kanonmdeblobiT 
akrZaluli sxva qmedeba, magaliTad, damamcirebeli mopyroba, Tanamdebobrivi 
urTierTmimarTebisa da sardafSi dazaralebulebis gakicxvis formebis (saxeSi silis 
gawvna, cecxlsasroli iaraRis Sublze miSvera) gaTvaliswinebiT, savsebiT logikuria, 
mocemuli sakiTxis saTanado Sefasebis mimarT arsebobdes legitimuri interesi. 

saqmis ganxilvelma sasamarTlom sakmarisi mtkicebulebebiT dadasturebulad ar miiCnia 
dazaralebulebis cemis faqti. sasamarTlom agreTve miiCnia, rom dazaralebulebis 
xuTcvlianidan samcvlian morigeobaze gadayvana da maTi aRWurvilobiT gamweseba 
ar warmoadgenda wamebas, vinaidan samcvliani morigeoba, rogorc disciplinuri 
pasuxismgeblobis zoma gaTvaliswinebuli iyo normatiuli aqtiT180, xolo rac Seexeba maT 
gamwesebas, sasamarTlom aRniSna, rom dazaralebulebi sargeblobdnen sapirfareSoTi da 
ikvebebodnen sasadiloSi, e.i. morigeoba ar iyo uwyvet reJimSi da Sesabamisad mopyroba 
ver dakvalificirdeboda wamebad. sasamarTlos, dadgenil faqtobriv garemoebebze 
dayrdnobiT, SeeZlo emsjela im garemoebaze dazaralebulTa mimarT ganxorcielebuli 
mopyroba xom ar gausvamda xazs wvevamdelTa ufro dabal mdgomareobas braldebulebTan 
mimarTebiT, rasac maTSi SesaZloa arasrulfasovnebis gancda gamoewvia; garda amisa, 
zemoT aRwerili qmedebebis Sedegad dazaralebulebs SesaZloa ganecadaT SiSi da 
damcireba, gansakuTrebiT imis gaTvaliswinebiT, rom dazaralebulebma samxedro nawili 
im mizniT datoves, rom SeegrovebinaT kapitnis mier moTxovnili sigaretebis sakmarisi 
raodenoba. sasamarTlos agreTve yuradReba unda gaemaxvilebina im sirTuleebze, 
rac dakavSirebuli iqneboda xangrZlivi periodis ganmavlobaSi 25 kilogramiani 
aRWurvilobis tarebasTan. erovnulma sasamarTlom Sesabamis normatiul danawesebze 
miTiTebiT aRniSna, rom qveynis Tavdacvis umniSvnelovanesi funqciis Sesrulebisas, 
samxedro disciplinis mkacrad dadgenili wesebis darRvevis Tavidan acilebis mizniT 
miRebuli, kanoniT gaTvaliswinebuli zomebi ver iqneboda miCneuli jariskacebis 
mimarT wamebis ganxorcielebad.

miuxedavad amisa, msgavs sakiTxze msjelobis dros mxedvelobaSi unda iqnes miRebuli 
adamianis uflebaTa evropuli sasamarTlos mier dadgenili standarti, romlis 
mixedviT is meTodi, romlis meSveobiT momCivnis winaaRmdeg gamoyenebul iqna Sesabamisi 
RonisZieba, ar unda aRwevdes sisastikis minimalur zRvars. aqedan gamomdinare, kargi 
iqneboda sasamarTlos emsjela gamoyenebuli meTodis aucileblobaze, kerZod, ramdenad 
gonivruli iyo jariskacebis sardafSi Cayvana, sadac isini daaCoqes da am mdgomareobaSi 
myofebs daumiznes iaraRi; amasTanave, yuradReba gaemaxvilebina im garemoebaze, rom 
gansxvavebiT morigeobisgan, msgavsi mopyroba ar iyo da arc SeiZleboda yofiliyo 
disciplinuri pasuxismgeblobis zoma. amdenad, mizanSewonili iqneboda sasamarTlos 
emsjela, xom ar iyo saxeze damamcirebeli an araadamianuri mopyroba da Tu mividoda 
daskvnamde, rom msgavs mopyrobas adgili ar hqonia, ganemarta, ratom ar miaRwia 
sadavo qmedebebma me-3 muxliT moTxovnil sisastikis minimalur zRvars.

180  ,,saqarTvelos samxedro Zalebis sajariso sadisciplino wesdebis damtkicebis Sesaxeb’’
  saqarTvelos prezidentis 2006 wlis 10 ivnisis brZanebulebis 36-e muxli.
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marTalia, prokuraturis mier wardgenili braldeba ar moicavda 1443-e muxliT 
akrZalul qmedebas, Tumca Tu miviRebT mxedvelobaSi, rom mocemuli garemoebebi 
saqmis ganxilvisas erTmniSvnelovnad gamoikveTa, sasamarTlos mxridan aRniSnulze 
ufro siRrmiseuli msjeloba mosamarTlis rolis ufro naTeli gamovlineba iqneboda. 
sasamarTlos mier sakuTari iniciativiT ganaCenSi braldebulis qmedebis kvalifikaciis 
Secvlas didi mniSvneloba eniWeba, erTi mxriv, imitom, rom pirs imaze met danaSaulSi 
ar daedos msjavri, rac ar Caudenia da, meore mxriv, saerTod ar gamoiricxos piris 
braleuloba danaSaulSi. es gansakuTrebiT mniSvnelovania arasaTanado mopyrobis 
saqmeebze, vinaidan damamcirebeli da araadamianuri mopyrobis ugulebelyofa da 
braldebulis gamarTleba wamebasTan dakavSirebul braldebaSi konvenciis me-3 muxlTan 
SeuTavsebeli midgomaa; amasTanave msgavsi midgoma ukuagdebda im qmedebebis specifikuri 
xasiaTs, romlebic gansakuTrebiT arRvevs adamianis fundamentur uflebebs. 

8.2.7. saproceso SeTanxmebis gamoyeneba wamebisa da sxva arasaTanado 
mopyrobasTan dakavSirebul saqmeebze

sisxlis samarTlis procesSi mosamarTlis gansakuTrebiT Semcirebuli rolis yvelaze 
naTel gamoxatulebas erovnul doneze sisxlis samarTlis kanonmdeblobaSi saproceso 
SeTanxmebis instituti warmoadgens. koalicia ,,damoukidebeli da gamWvirvale 
marTlmsajulebisaTvis’’ sisxlis samarTlis samuSao jgufis mier momzadebul 
kvlevaSi, saxelwodebiT ,,saproceso SeTanxmebis gamoyeneba saqarTveloSi’’, mocemulia 
saqarTvelos advokatTa asociaciis erT-erTi wevris Sefaseba saproceso SeTanxmebis 
dadebisas mosamarTlis rolTan dakavSirebiT. is aRniSnavs, rom saproceso SeTanxmebis 
gaformebis dros mosamarTle faqtobrivad notariusis rolSi imyofeba.181 mocemuli 
garemoeba ki gansakuTrebiT sayuradReboa wamebasa da sxva arasaTanado mopyrobis 
saqmeebSi. aRsaniSnavia, rom sssk-is 2010 wlis redaqciiT saproceso SeTanxmebis 
dadeba 1441-1443 muxlebiT gaTvaliswinebuli danaSaulebis arsebobisas dauSvebeli 
iyo, Tumca Semdgomi cvlilebebis Sesabamisad, dResdReobiT sssk-is 218-e muxlis me-8 
nawilis mixedviT, akrZalulia mxolod saproceso SeTanxmebis safuZvelze, Sesabamisi 
sasjelisgan braldebulis srulad gaTavisufleba:

“dauSvebelia braldebulis/msjavrdebulis sasjelisagan srulad ganTavisufleba saqarTvelos sisxlis 
samarTlis kodeqsis 1441 - 1443  muxlebiT gaTvaliswinebul danaSaulTa saqmeebze.”

SeiZleba iTqvas, rom am muxliT gaTvaliswinebuli SeTanxmeba, Tavisi SinaarsiT 
saproceso SeTanxmebas warmoadgens im gansxvavebiT, rom mis gasaformeblad aucilebelia 
garkveuli (saproceso SeTanxmebisgan gansxvavebuli) winapirobebis dakmayofileba 
da misi gaformeba mxolod mTavari prokuroris uflebamosilebaa. Tu Cveulebriv 
SemTxvevaSi saproceso SeTanxmebis gaformebis winapirobaa bralis aRiareba, am 
SemTxvevaSi bralis aRiareba aucilebeli ar aris, aramed braldebuli/msjavrdebuli 
unda TanamSromlobdes gamoZiebasTan; TanamSromlobis Sedegad irkveodes danaSaulis 
Camdeni Tanamdebobis piris an gansakuTrebiT mZime danaSaulis Camdeni piris vinaoba 
da am muxliT gaTvaliswinebuli sxva winapirobebi.182

mocemuli danawesis mizans metwilad, gamoZiebasTan mWidro TanamSromlobaSi myof im 
pirTa waxaliseba warmoadgens, romlebic mniSvnelovnad daexmarnen gamoZiebas iseT 
seriozul da sazogadoebisTvis mgrZnobiare sakiTxTan dakavSirebuli saqmis gaxsnaSi, 

181  koalicia damoukidebeli da gamWvirvale marTlmsajulebisTvis- saproceso SeTanxmebis 
  gamoyeneba saqarTveloSi, gv.13.
182  saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, Tbilisi, 2015, gv. 650.
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rogoric wameba an sxva saxis arasaTanado mopyrobaa. Tumca, Tu gaviTvaliswinebT 
erovnuli kanonmdeblobis, kerZod sssk-is 216-e muxlis me-3 nawilis Canawers, romlis 
Tanaxmadac 

,,sasamarTlo uflebamosilia saproceso SeTanxmebaSi cvlilebebi Seitanos mxolod mxareTa Tanxmobis 
SemTxvevaSi”, 

udavoa, rom aRniSnuli danawesi sakmaod farTo diskrecias aniWebs saproceso 
SeTanxmebis avtors – prokuraturas, romelic potenciurad uflebamosilia, 
mniSvnelovnad Seumciros wamebaSi braldebul pirs sasjeli sasamarTlos mier saqmis 
arsebiTi ganxilvisTvis Tavis aridebis gziT. 

unda aRiniSnos, rom mocemuli problemuri sakiTxi gvxvdeba praqtikaSic. mis 
sailustraciod gansakuTrebiT sayuradReboa Tbilisis saqalaqo sasamarTlos 
ganaCeni erT-erT saqmeze,183 romelic exeboda sasjelaRsrulebis departamentis 
sapyrobilis kontroliorTa mier patimrebis mimarT arasaTanado mopyrobis iseTi 
formebis gamoyenebas, rogoricaa ramdenime dRis manZilze, yovelgvari safuZvlis 
gareSe, iZulebiT, pirTa SiSvel mdgomareobaSi moTavseba samartoo sakanSi, sadac iyo 
mxolod erTi xis ficrebdakruli sawoli, leibis, sabnisa da gadasafareblis gareSe; 
msjavrdebulebs aseve ar hqondaT hifienuri saSualebebi – tualetis qaRaldi, 
pirsaxoci da a.S.; fanjaraSi SuSis ararsebobis gamo ki sakanSi Tavisuflad aRwevda 
wvima. saRamoobiT sicivis gamo karcerSi yofna SiSvel mdgomareobaSi gausaZlisi iyo 
da TiTqmis SeuZlebeli xdeboda Rame Zili. saqmis masalebze dayrdnobiT, mocemul 
saqmeSi braldebulebTan daido saproceso SeTanxmebebi. amis Sesaxeb braldebis 
mxaris Suamdgomlobebi ki dakmayofilebul iqna sasamarTlos mier sssk-is XXI Tavis 
moTxovnaTa dacviT. Sedegad, qmedebisTvis, romlisTvisac gansazRvruli iyo 5-10 
wlis vadiT Tavisuflebis aRkveTa, sabolood prokuroris mier dadebuli saproceso 
SeTanxmebiT braldebuls sasjelis saxed da zomad ganesazRvra Tavisuflebis aRkveTa 
oTxi wlis da rva Tvis vadiT; 2012 wlis 28 dekembris ,,amnistiis Sesaxeb” kanonis me-
16 muxlis Tanaxmad, daniSnuli sasjeli Semcirda erTi meoTxediT da sasjelis zomad 
ganisazRvra sami wlis da eqvsi Tvis vadiT Tavisuflebis aRkveTa; saidanac ssk-s 50-e 
muxlis me-5 nawilis Tanaxmad, sasjelis nawili – Tavisuflebis aRkveTa erTi wlisa da 
eqvsi Tvis vadiT ganesazRvros penitenciur dawesebulebaSi moxdiT, xolo sasjelic 
darCenili nawili – Tavisuflebis aRkveTa ori wlis vadiT, ssk-s 63-64-e muxlebis 
safuZvelze CaeTvalos pirobiTad da gamosacdel vadad daudgindes 2 weli., rac 
dazaralebulSi da, zogadad, sazogadoebaSi samarTlianobis gancdas naklebad qmnis. 

es yovelive miuTiTebs sasamarTlos SezRudul SesaZleblobaze, braldebuls 
ganusazRvros saTanado sasjeli Cadenili qmedebis simZimis proporciulad. zemoT 
miTiTebul kvlevaSi, romelic exeba saproceso SeTanxmebis gamoyenebas saqarTveloSi, 
mocemulia Tbilisis saapelacio sasamarTlos warmomadgenlis pozicia, romelic 
miesalmeba samosamarTleo diskreciis gazrdas da xazgasmiT aRniSnavs, rom ,,mosamarTlis 
rolis gafarToeba saproceso SeTanxmebis damtkicebisas sasjelis daniSvnis nawilSi 
mniSvnelovania’’. 184aRniSnuli sakiTxi bevrad ufro sayuradReboa, rodesac saqme 
exeba swored iseT mZime danaSauls, rogoricaa sajaro moxelis mier patimarTa 
mimarT ganxorcielebuli arasaTanado mopyroba, gansakuTrebiT ki samartoo saknis 
gamoyenebis konteqstSi samartoo sakanSi moTavseba unda iyos kanonieri, aucilebeli 

183  Tbilisis saqalaqo sasamarTlos 2018 wlis 25 maisis ganaCeni, saqme #1/836-18
184  koalicia damoukidebeli da gamWvirvale marTlmsajulebisTvis-saproceso SeTanxmebis
  gamoyeneba saqarTveloSi, gv.13.
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da proporciuli. gancalkeveba ganusazRvreli droiT da arasaTanado pirobebiT 
ewinaaRmdegeba adamianis uflebaTa evropul konvencias. konvenciis me-3 muxlis 
darRvevas iwvevs samartoo sakanSi moTavseba agreTve maSin, roca patimris mxridan 
arsebuli riski arasakmarisia dakisrebuli zomis gasamarTleblad an am SezRudvebis 
kavSiri samartoo sakanSi moTavsebis miznebTan myarad ar aris dasabuTebuli185   

8.2.8. sasjelis dasabuTeba

aRsaniSnavia, rom ganaCenis dasabuTebis xarisxis saTanadod Sesafaseblad, fundamenturi 
mniSvnelobisaa sasamarTlos mxridan misTvis miniWebuli diskreciis farglebSi 
Sefardebuli sasjelis dasabuTeba, vinaidan sasamarTlos mier swored mocemuli 
sakiTxis gadawyveta warmoadgens ZiriTadi Sefasebis sagans sazogadoebis cnobierebaSi. 
adamianis uflebaTa evropuli sasamarTloc xazs usvams Tavis gadawyvetilebebSi 
ganaCenis dasabuTebulobis mniSvnelobasa da sasjelis individualizaciis princips. 
saqmeze aJdariCi xorvatiis winaaRmdeg186 evropulma sasamarTlom konvenciis me-6 
muxlis darRveva daadgina ganaCenis arasakmarisi dasabuTebulobis gamo, ramdenadac 
sasjelis Sefardebisas darRveuli iyo individualizaciis principi da msjavrdebuls 
Seefarda ormocwliani Tavisuflebis aRkveTa. 187

kvlevis farglebSi Seswavlili saqmeebis umravlesoba ar gamoirCeva sasjelis 
dasabuTebis etapze siRmiseuli analiziT da umeteswilad, ganaCenebSi erTgvarovnad 
mieTiTeba, rom SerCeuli sasjeli  samarTlebrivi Sefasebis nawilSi Camoyalibebuli 
msjelobis proporciul Sedegs warmoadgens. Tumca, aRsaniSnavia, rom sasjelis 
saTanado, saerTaSoriso standartebis Sesabamisi dasabuTebis magaliTebi ikveTeba 
kvlevis farglebSi ganxilul ramdenime ganaCenSi. am mimarTulebiT gansakuTrebiT 
sayuradReboa Tbilisis saqalaqo sasamarTlos erT-erTi saqme188, romelic exeba 
eWvianobis niadagze braldebulis mier meuRlis savaraudo sayvarlis mimarT  mopyrobis 
iseTi formebis gamoyenebas, rogoricaa TokiT xel-fexis Sekvra, Semdeg rkinis joxiT, 
Toxis tariT, xelebiTa da fexebiT umowyalod cema da qveda kidurSi lursmnis 
CaWedeba. braldebulis mizans warmoadgenda dazaralebulisgan moepovebina aRiareba, 
rom mis meuRlesTan sqesobrivi kavSiri hqonda.  sasamarTlom sasjelTan dakavSirebiT 
ganacxada Semdegi:

,,sasjelis sakmarisobis TvalsazrisiT lmobieri sasjelis gamoyeneba mizanSeuwonelia. aseT dros 
ufro meti yuradReba unda mieqces sazogadoebaSi im  ganwyobis danergvas, rom upiratesi Rirebuleba 
aris adamiani da misi fizikuri xelSeuvaloba, rom yovel maTgans aqvs fizikuri xelSeuxeblobisa 
da Tavisufali gadaadgilebis ufleba. lmobieri sasjelis gamoyeneba sruliad gaumarTlebelia 
gansakuTrebiT im SemTxvevaSi, rodesac braldebulis mier msxverplisTvis miyenebuli fizikuri 
dazianebebis xarisxi akmayofilebs wamebisaTvis gankuTvnil standarts, rac warmoadgens mometebul 
sazogadoebriv saSiSroebas. am SemTxvevaSi mkacrma sasjelma xeli unda Seuwyos socialuri samarTlianobis 
aRdgenas, rogorc msxverplis, aseve zogadad  sazogadoebis cnobierebaSi. 

sasjeli, romelic srulad asaxavs qmedebis seriozulobas… ...iZleva samarTlebriv 
pasuxs da piradi an sazogadoebrivi SurisZiebis survils - miRweuli samarTlianobis 
aRdgeniT anacvlebs.“

sasjelis saTanado dasabuTebis kuTxiT, aseve sasargeblo ganmartebas iZleva Tbilisis 

185  iqsi TurqeTis winaaRmdeg (X v. Turkey), 2012 wlis 9 oqtomberi, § 31-35. 
186  Ajdaric v. Croatia, #20883/09, 13 dekemberi 2011.
187  i. kelenjeriZe - sasjelis individualizaciis principis mniSvneloba sasjelis Sefardebis 
  procesSi, germanul-qarTuli sisxlis samarTlis Jurnali, gv. 24. 
188  Tbilisis saqalaqo sasamarTlos 2018 wlis 24 ianvris ganaCeni, saqme #1/3853-16



71

saqalaqo sasamarTlo ojaxis wevris, kerZod meuRlis wamebasTan dakavSirebul, 
zemoTxsenebul erT-erT saqmeze,189 romlis Tanaxmad, 

,,sasjelis daniSvnis dros sasamarTlo iTvaliswinebs damnaSavis pasuxismgeblobis Semamsubuqebel 
da damamZimebel garemoebebs, kerZod, danaSaulis motivsa da mizans, qmedebaSi gamovlenil 
marTlsawinaaRmdego nebas, movaleobaTa darRvevis xasiaTsa da zomas, qmedebis ganxorcielebis saxes, 
xerxsa da marTlsawinaaRmdego Sedegs, damnaSavis warsul cxovrebas, pirad da ekonomikur pirobebs, 
yofaqcevas qmedebis Semdeg, gansakuTrebiT, mis miswrafebas, aanazRauros ziani, Seurigdes dazaralebuls.”

amrigad, sasjelis Sefardebis praqtikis ganviTarebisTvis mniSvnelovania yvela is 
garemoeba, razec sisxlis samarTlis kodeqsi miuTiTebs sasjelis Sefardebis kuTxiT 
– damnaSavis pirovnebis, misi warsuli cxovrebis, Cadenili danaSaulis simZimis, 
pasuxismgeblobis damamZimebeli Tu Semamsubuqebeli da sxva garemoebebis saxiT, 
gonieri damkvirveblis TvalSi mkacrad individualizebuli da dasabuTebuli iyos. 
aucilebelia sazogadoeba darwmundes, rom saxelmwifo iZulebis ukiduresi zoma – 
sasjeli, romelic danaSaulis Camden pirs ekisreba saxelmwifos saxeliT sasamarTlos 
mier gamotanili gamamtyunebeli ganaCeniT, srulad Seesabameba saqmeSi arsebul 
faqtobriv garemoebebs, msjavrdebulis pirovnebas, aris mkacrad personificirebuli 
da uzrunvelyofs sasjelis miznebis Sesrulebas, upirveles yovlisa, danaSaulis 
prevenciasa da msjavrdebulis resocializacias.

8.2.9. saerTaSoriso aqtebisa da adamianis uflebaTa evropuli sasamarTlos 
precedentuli samarTlis gamoyenebis praqtika

adamianis uflebaTa evropuli sasamarTlos mzardma mniSvnelobam gavlena iqonia 
erovnuli sasamarTloebis mier konvenciisa da sasamarTlo praqtikis xSir gamoyenebaze. 
kvlevam cxadyo, rom mosamarTleebi gamoTqvamen mzadyofnas, gadawyvetilebaTa 
miRebisas gamoiyenon evropuli sasamarTlos standartebi. samarTlebrivi argumentaciis 
dasabuTebas isini saerTaSoriso da evropul standartebze miTiTebiT cdiloben. 
magaliTad, Seswavlil saqmeTa umravlesobaSi wamebis SefasebasTan dakavSirebiT, 
sasamarTloebi uTiTeben evropuli sasamarTlos praqtikas, romlis Tanaxmad mopyrobam 
unda miaRwios sisastikis minimalur zRvars. rogorc wesi, ganaCenebSi asaxulia 
SidasamarTlebrivi sistemisa da evropuli sasamarTlos precedentuli samarTlis 
konstruqciuli urTierTqmedeba. sasamarTloebi citirebas axdenen Sesabamisi 
saerTaSoriso praqtikidan da/an saerTaSoriso aqtebidan, riTic amyareben gakeTebul 
daskvnebs da acxadeben, rom maT mier miRebuli gadawyvetileba efuZneba rogorc 
erovnul, agreTve saerTaSoriso aqtebs.

189  Tbilisis saqalaqo sasamarTlos 2018 wlis 23 aprilis ganaCeni, saqme #1/4301-17.



72

erovnuli sasamarTloebis mier 2017-2018 wlebSi
arasaTanado mopyrobis saqmeebze saerTaSoriso standartebis asaxvis praqtika

warmodgenili diagrama cxadyofs, rom wamebasTan dakavSirebuli saqmeebis ganxilvisas 
sasamarTloebi yvelaze xSirad moixmoben adamianis uflebaTa evropul konvencias 
da strasburgis sasamarTlos praqtikas, Semdgom gaeros konvencias da sul bolos 
evropis sabWos konvencias wamebis Sesaxeb. 

Seswavlil saqmeebSi yvelaze naklebad – mxolod erTxel, iqna gamoyenebuli evropis 
sabWos konvencia ,,wamebisa da araadamianuri an damamcirebeli mopyrobis an dasjis 
aRkveTis Sesaxeb’’, rac SeiZleba ganpirobebuli iyos im garemoebiT, rom aRniSnuli 
konvencia adgens arasasamarTlo meqanizms, romelic miznad isaxavs TavisuflebaaRkveTil 
pirTa dacvas wamebisa da aradamianuri an damamcirebeli mopyrobisa an dasjisgan. 
kerZod, konvenciis Tanaxmad, daarsda wamebis da araadamianuri an damamcirebeli 
mopyrobis an dasjis aRkveTis evropuli komiteti, romelic vizitebis saSualebiT 
amowmebs Tu rogor epyrobian TavisuflebaaRkveTil pirebs. Sesabamisad, aRniSnul 
konvenciaSi gawerilia zemoxsenebuli meqanizmis funqcionirebasTan dakavSirebuli 
sakiTxebi: vizitebis sistema, procedurebi da sxv. aqedan gamomdinare, erovnuli 
sasamarTloebi arasaTanado mopyrobis saqmeTa ganxilvisas ufro xSirad eyrdnobian 
gaerosa da adamianis uflebaTa evropul konvenciebs.

garda amisa, aRsaniSnavia, rom Seswavlil ganaCenebSi umeteswilad meordeba adamianis 
uflebaTa evropuli konvenciis me-3 muxlis farglebSi strasburgis sasamarTlos 
mier miRebuli gadawyvetilebebi saqmeebze: kudla poloneTis winaaRmdeg190, nekrasovi 
ruseTis winaaRmdeg191; selmuni safrangeTis winaaRmdeg192, irlandia gaerTianebuli 
samefos winaaRmdeg193. 

190  Kudla v. Poland [GC], #30210/96, 26 oqtomberi 2000, ECHR 2000-XI
191  Nekrasov v. Russia, #8049/07, 17 maisi 2016.
192  Selmouni v. France [GC], 28 ivlisi 1999 , #25803/94, ECHR 1999-V.
193  Ireland v. the United Kingdom, 18 ianvari 1978, seria a #25.
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damatebiT, unda aRiniSnos, rom sxvadasxva sasamarTlos ganaCenebSi gvxvdeba adamianis 
uflebaTa evropuli sasamarTlos praqtikisa da saerTaSoriso aqtebis identuri 
mimoxilva. magaliTisTvis, 

,,adamianis uflebaTa evropuli sasamarTlos damkvidrebuli praqtikis Tanaxmad, 
adamianis uflebaTa evropuli konvenciis me-3 muxli demokratiuli sazogadoebis erT-
erT fuZemdeblur faseulobas icavs. aRniSnuli muxli absoluturad krZalavs wamebas, 
araadamianur da Rirsebis Semlaxvel mopyrobasa Tu dasjas arsebuli garemoebebisa 
da dazaralebulis qcevis miuxedavad (kudla poloneTis winaaRmdeg (Kudla v. Poland), 
ganacxadi no. 30210/96, adamianis uflebaTa evropuli sasamarTlos didi palatis 2000 
wlis 16 oqtombris gadawyvetlebis punqti 90; nekrasovi ruseTis winaaRmdeg (Nekrasov 
v. Russia), ganacxadi no. 8049/07, adamianis uflebaTa evropuli sasamarTlos 2016 wlis 
17 maisis gadawyvetilebis punti 90).

aRniSnul mimoxilvas vxvdebiT rogorc Tbilisis, agreTve rusTavis saqalaqo 
sasamarTlos mier gamotanil ganaCenebSi. amasTanave, dafiqsirda SedarebiT moZvelebuli 
masalis gamoyeneba. rogorc wesi, sasamarTloebi adamianis uflebaTa evropuli 
sasamarTlos gadawyvetilebis moxmobisas uTiTeben saqmis saxelwodebas original 
enaze, magram ar uTiTeben saqmis nomers, misi miRebis TariRsa da Sesabamis paragrafs, 
rac arTulebs saqmis moZiebasa da wyaros gadamowmebas. amasTanave, gamoikveTa 
SemTxvevebi, rodesac moyvanili citireba ar iyo mocemuli adamianis uflebaTa 
evropuli sasamarTlos miTiTebul saqmeSi. magaliTad, bolnisis raionuli sasamarTlos 
gadawyvetilebaSi vkiTxulobT 

,,wamebis akrZalva absoluturia, rac imas niSnavs, rom dauSvebelia msgavsi qmedebebis 
gamarTleba raime mizeziT, rac ar unda didi da mniSvnelovani mizani amoZravebdes 
qmedebis Camdens (ix. adamianis uflebaTa evropuli sasamarTlos 1992 wlis 27 agvistos 
gadawyvetileba saqmeze Tomasi v. France)’’.

miuxedavad imisa, rom bolnisis raionuli sasamarTlos mier citirebuli adamianis 
uflebaTa evropuli sasamarTlos saqme exeba konvenciis me-3 muxlis darRvevis 
sakiTxs, gadawyvetilebis teqstSi ar aris mocemuli msgavsi formulireba. garda amisa, 
kvlevis farglebSi dafiqsirda SemTxveva, rodesac wamebasTan dakavSirebul saqmeze 
miTiTebuli iyo adamianis uflebaTa evropuli sasamarTlos praqtika aramxolod 
me-3 muxlTan dakavSirebiT, aramed agreTve evropuli sasamarTlos citirebebi im 
saqmeebidan, romlebic exeboda mtkicebulebebsa da dasabuTebul gadawyvetilebas. 
aseve sayuradReboa, rom ZiriTad SemTxvevaSi, sasamarTloebi relevanturad uTiTeben 
strasburgis sasamarTlos precedentul gadawyvetilebebs, Tumca miTiTebul 
standartebs ar usadageben gansaxilvel saqmes. adamianis uflebaTa evropuli 
sasamarTlos gadawyvetilebebis msgavsi formatiT citireba formalur xasiaTs atarebs 
da, Sesabamisad, ar Seesabameba dasabuTebuli gadawyvetilebis maRal standarts. 

kvlevis Sedegebis gaTvaliswinebiT, mniSvnelovania erovnulma sasamarTloebma 
evropuli sasamarTlos ganmartebebi moargon saqmeSi arsebul faqtobriv garemoebebs 
da sistemuri analizis Sedegad mividnen saTanado gadawyvetilebamde. aranakleb 
mniSvnelovania strasburgis sasamarTlos praqtikis relevanturad da marTebulad 
citireba; uzenaesi sasamarTlos analitikuri ganyofilebis adamianis uflebaTa 
centri  da analitikuri rgolebi mzad arian nebismieri wyaros gadasamowmeblad, 
marTebuli Targmanis uzrunvelsayofad da relevanturi precedentuli samarTlis 
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mosaZieblad. agreTve momzadebulia adamianis uflebaTa evropuli sasamarTlos 
gadawyvetilebaTa citirebis wesi, romelTa saerTo sasamarTloebis praqtikaSi danergva 
win gadadgmuli nabiji iqneba. garda amisa, qarTul enaze xelmisawvdomia adamianis 
uflebaTa evropuli sasamarTlos axali praqtika, romelTa saerTo sasamarTlos mier 
miRebul gadawyvetilebebSi asaxva gazrdis sasamarTlo gadawyvetilebaTa dasabuTebis 
xarisxs da agreTve, xels Seuwyobs sasamarTlos mimarT sazogadoebis ndobis gamyarebas.

9. mosamarTlis roli wamebis winaaRmdeg brZolis procesSi

miuxedavad imisa, rom msoflios sxvadasxva kuTxeSi sasamarTlo sistemebi gansxvavebulia, 
wamebis akrZalva universaluria. damoukidebeli da miukerZoebeli sasamarTlo 
gadamwyvet rols TamaSobs wamebisa da sxva sastiki, araadamianuri da damamcirebeli 
mopyrobis Tu dasjis absoluturi akrZalvis efeqtian aRsrulebaSi. mosamarTleTa 
ZiriTadi valdebulebaa, uzrunvelyon marTlmsajulebis saTanadod ganxorcieleba, 
rac aseve gulisxmobs saerTaSoriso standartebiT xelmZRvanelobas. mosamarTleebi 
mudmivad yuradRebiT unda iyvnen, raTa ar gamoeparoT braldebulebisa da mowmeebis 
mimarT ganxorcielebuli arasaTanado mopyroba. qvemoT TavebSi ufro detalurad iqneba 
ganxiluli is saerTaSoriso standartebi, romliTac mosamarTleebma wamebasTan brZolis 
kuTxiT unda ixelmZRvanelon, amasTanave mimoxilulia erovnul kanonmdeblobaSi 
mosamarTlis roli 

9.1. mosamarTlis uflebamosilebis efeqturi ganxorcielebis saerTaSoriso 
standartebi

wamebisa da arasaTanado mopyrobis winaaRmdeg brZolis procesSi mosamarTles 
erTmniSvnelovnad, fundamenturi roli akisria, vinaidan gonivruli eWvis safuZvelze, 
sakuTari uflebamosilebebis efeqturi ganxorcielebisa da qmediTi nabijis gadadgmiT, 
mas SeuZlia ganaxorcielos rigi prevenciuli RonisZiebebi da aamoqmedos piris 
dacvis meqanizmebi. 

rogorc wamebis winaaRmdeg brZolis, aseve adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvis kuTxiT, mosamarTleTa rolis gaZlierebas miznad isaxavs 
araerTi saerTaSoriso organizacia, Tumca maTgan gamosarCevia ,,iuristTa saerTaSoriso 
komisia (ICJ)”194, romelic am mimarTulebiT konkretulad gansazRvravs saerTaSoriso 
standartebs. 

2017 wlis oqtomberSi iuristTa saerTaSoriso komisiis egidiT JenevaSi gaimarTa 
seminari dapatimrebisas an winasasamarTlo patimrobaSi yofnis dros, wamebisa da 
sxva arasaTanado mopyrobis prevenciis mizniT efeqturi dacviTi meqanizmebis 
implementaciaze”, sadac gamoikveTa mosamarTleTa rolis fundamenturi aspeqtebi. 

komisiam ganmarta, rom mosamarTleebi valdebulni arian:

194  komisia 1952 wels JenevaSi Seiqmna da Sedgeba msoflios masStabiT 60 maRali reputaciis
  mqone iuristisgan, maT Soris moqmedi maRali rangis mosamarTleebis, advokatebisa da aka-
  demiuri wreebis warmomadgenlebisgan, romlebic adekvaturad asaxaven sxvadasxva iurisdiq-
  ciaTa da samarTlebriv tradiciaTa farTo speqtrs. amJamad, mocemul organizacias uSu- 
  alo Semxebloba aqvs evropis mraval ganviTarebul qveyanasTan da mTlianad, msoflios
  masStabiT 70-ze met saxelmwifosTan.
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 № siRrmiseulad gamoikvlion TiToeuli braldeba;
 № dasvan saTanado kiTxvebi, rodesac saxezea arasaTanado mopyrobis niSnebi, maSinac ki Tu dap-

atimrebuli aRniSnulSi konkretulad, aravis debs brals;
 № moiTxovon patimrobaSi myof pirTa fizikurad maT winaSe wardgena. gamoxaton mzaoba, pasux-

ismgeblad cnon saxelisuflebo organoebi sasamarTlos daumorCileblobisTvis, rodesac es 
ukanasknelni ar moqmedeben sasamarTlos moTxovnaTa Sesabamisad. 

msgavs miTiTebas Seicavs, agreTve wamebis sawinaaRmdego komitetis (CPT) standartebi. 
aRniSnuli komitetis erT-erT daskvnaSi vkiTxulobT: 

,,Tu patimari acxadebs, rom sasjelaRsrulebis dawesebulebaSi mas arasaTanadod 
moepyrnen, mosamarTles ekisreba valdebuleba, dauyovnebliv gasces eqspertizis 
Catarebis brZaneba da miiRos yvela zoma, raTa aRniSnuli braldeba srulyofilad 
iqnes gamoZiebuli. igive RonisZieba unda gatardes maSinac, rodesac braldebuli ar 
gamoTqvams aRniSnul saCivars, Tumca mas calsaxad etyoba Zaladobis kvali.’’ 195

 
mosamarTleebi aseve unda:

 № darwmundnen, rom saxelmwifo organoebi pativs scemen patimrebis uflebas, hqondeT gare 
samyarosTan wvdoma (advokatis, ojaxis, megobrebis, eqimebis da sxvebis CaTvliT) orive mx-
riv – rogorc dacviT meqanizms, ise imis uzrunvelsayofad, rom patimrobaSi myofebi ar 
daeqvemdebarebian izolacias, rac Tavisi kumulaciuri zegavlenis gaTvaliswinebiT, SesaZloa 
arasaTanado mopyrobas an wamebasac ki warmoadgendes;

 № uzrunvelyon arasaTanado mopyrobaSi damnaSave pirTa adekvaturi pasuxismgeblobis sakiTxi; 
 № darwmundnen, rom maT winaSe wardgenili Cvenebebi iZulebis gamoyenebis gareSe, nebayoflobiT 

iqna mopovebuli;

 № siRrmiseulad gaakeTon Sesabamisi sakanonmdeblo normebisa da praqtikis konstituciuri mi-
marTeba da praqtikaSi gamoiyenon wamebisa da arasaTanado mopyrobis winaaRmdeg saerTaSori-
so samarTlis danawesebi. 

mosamarTleebis mxridan erovnuli kanonmdeblobis interpretaciis TvalsazrisiT, 
mniSvnelovan saxelmZRvanelo wyarod unda Sefasdes samarTlebrivad mboWavi Zalis 
armqone saerTaSoriso standartebic ki – iseTebi, rogoricaa patimarTa mopyrobis 
gaeros minimumis standartis wesebi – e.w. ,,mandelas wesebi”196 da gaeros principebis 
sia nebismieri saxis patimrobaSi myofi, yvela TavisuflebaaRkveTili piris dacvis 
mizniT197. aRniSnuli mimarTulebiT erT-erT umniSvnelovanes dokuments warmoadgens 
aseve, 2006 wels evropis sabWos ministrTa komitetis mier miRebuli – cixis evropuli 
wesebi198, romelic marTalia, sarekomendacio xasiaTisaa, Tumca wevri saxelmwifoebisTvis 
saxelmZRvanelo miTiTebebs Seicavs sasjelaRsrulebis dawesebulebebSi higienis, 
sakvebis, tansacmlis, saarsebo pirobebisa da zogadad, TavisuflebaaRkveTil pirTa 
mopyrobis TvalsazrisiT.

195  gaeros wamebis sawinaaRmdego komitetis me-12 zogadi daskvna, § 45, 2002 weli.
196  UN Standard Minimum Rules for the Treatment of Prisoners or “Mandela Rules”, 2015. 
   https://www.ohchr.org/Documents/ProfessionalInterest/NelsonMandelaRules.pdf (bolos nanaxia:
  14.12.2018).
197  UN Body of Principles for the protection of all persons under any form of detention or imprisonment, 1988.  
  https://www.ohchr.org/EN/ProfessionalInterest/Pages/DetentionOrImprisonment.aspx (bolos nanaxia:  
  14.12.2018).
198 EEuropean Prison Rules, Council of Europe, 2006. https://www.apt.ch/content/files/region/visits/
  EuropeanPrisonRules.pdf (bolos nanaxia: 14.12.2018).
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9.2. mosamarTlis roli erovnuli kanonmdeblobaSi

aRsaniSnavia, rom saqarTvelos sisxlis samarTlis saproceso kanonmdeblobis moqmedi 
modeli, romelic sasamarTlos  inkviziciurobis gansakuTrebiT dabali xarisxiT 
gamoirCeva, Sesabamisad, xasiaTdeba mosamarTlis garkveulwilad Semcirebuli 
roliT. bolo wlebSi, sakanonmdeblo doneze wamebasa da sxva arasaTanado mopyrobis 
prevenciis mimarTulebiT mniSvnelovani nabijebi gadaidga. aRniSvnis Rirsia 
saproceso kanonmdeblobaSi ganxorcielebuli cvlilebebi, romlis  Tanaxmad 
gaizarda mosamarTlis pasuxismgebloba, romlis Tanaxmadac saproceso SeTanxmebis 
damtkicebisas mas daekisra valdebuleba darwmundes, rom saproceso SeTanxmeba 
„dadebulia wamebis, araadamianuri an damamcirebeli mopyrobis an sxvagvari 
Zaladobis, daSinebis, motyuebis ... gareSe“199.

wlebis ganmavlobaSi kidev erT mniSvnelovan problemas warmoadgenda sakanonmdeblo 
debulebebi, romlebic mosamarTles ar aZlevda uflebas konkretuli Suamdgomlobis 
gareSe mis winaSe braldebulis pirvelad wardgenisas an samarTalwarmoebis Semdgom 
etapebze qmediTi RonisZiebebi ganexorcielebina, Tuki mas gauCndeboda gonivruli 
eWvi, rom braldebuli/msjavrdebuli daeqvemdebara wamebas an sxva saxis arasaTanado 
mopyrobas. 

sagulisxmoa, rom rogorc evropuli sasamarTlos mier konvenciis me-3 muxlTan 
dakavSirebiT dadgenili precedentuli samarTali, aseve samoqalaqo da politikuri 
paqtis me-14 muxli200 da masTan dakavSirebuli samarTlebrivi normebi naTlad akisrebs 
erovnul mosamarTleebs ipso facto valdebulebas jerovani reagireba moaxdinon, 
yovelgvari Suamdgomlobis gareSe, Tuki Sesabamis pirs etyoba arasaTanado mopyrobis 
kvali da mosamarTles, rogorc obieqtur damkvirvebels warmoeSva an unda warmoSoboda 
eWvi, rom piri daeqvemdebara arasaTanado mopyrobas.201 aRniSnul sakiTxTan mimarTebiT 
calsaxad dadebiT faqtad unda Sefasdes 2018 wels saproceso kanonmdeblobaSi 
Setanili cvlileba202, romlis Tanaxmadac, mosamarTles SesaZlebloba mieca piris 
mimarT arasaTanado mopyrobis Taobaze gonivruli eWvis arsebobis SemTxvevaSi, 
mimarTos Sesabamis sagamoZiebo organos. mocemuli danawesi sisxlis saproceso 
kodeqsSi Semdegi formiT aisaxa: 

,,Tu sisxlis samarTlis procesis nebismier stadiaze mosamarTles gauCnda eWvi, rom braldebulis/
msjavrdebulis mimarT ganxorcielda wameba, damamcirebeli an/da araadamianuri mopyroba, an Tu amis 
Sesaxeb Tavad braldebulma/msjavrdebulma ganucxada sasamarTlos, mosamarTle reagirebisaTvis 
mimarTavs Sesabamis gamoZiebis organos.” 203

aRsaniSnavia, rom xsenebuli normiT, romelic 2019 wlis 1 ianvridan amoqmeddeba, 
mkafiod ganisazRvra mosamarTlis uflebamosileba, TavisuflebaaRkveTili konkretuli 
piris usafrTxoebis uzrunvelsayofad gansakuTrebuli zomebis miReba daavalos 
Sesabamisi kompetenciis mqone sajaro moxeles. kerZod, mocemuli muxlis me-2 nawilis 
Tanaxmad,

199  sisxlis samarTlis saproceso kodeqsis 212 muxli (24/07/2014 Sesuli cvlilebebi).
200  saerTaSoriso paqti samoqalaqo da politikuri uflebebebis Sesaxeb http://www.supremecourt.
  ge/files/upload-file/pdf/aqtebi2.pdf
201  wamebasa da sxva arasaTanado mopyrobasTan brZolis kuTxiT bolo wlebis ganmavlobaSi
  saqarTveloSi arsebuli situaciis mokle analizi, fondi “Ria sazogadoeba – saqarTvelo”, 
  gv. 9; 2017.
202  https://matsne.gov.ge/ka/document/view/4276661?publication=0#DOCUMENT:1.
203  sisxlis samarTlis saproceso kodeqsis 1911-e muxli.                                
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“Tu penitenciur dawesebulebaSi myofi braldebulis/msjavrdebulis sicocxles an janmrTelobas 
safrTxe emuqreba, an/da Tu mosamarTles gauCnda eWvi, rom braldebulis/msjavrdebulis mimarT 
ganxorcielda an SesaZloa ganxorcieldes wameba, damamcirebeli an/da araadamianuri mopyroba, 
mosamarTle uflebamosilia ganCinebiT daavalos saqarTvelos iusticiis saministros sistemaSi Semavali 
saxelmwifo saqveuwyebo dawesebulebis № specialuri penitenciuri samsaxuris generalur direqtors 
aseTi braldebulis/msjavrdebulis usafrTxoebis uzrunvelsayofad aucilebeli gansakuTrebuli 
zomebis miReba.”  

praqtikaSi zemoxsenebuli normis efeqturobis amaRlebis mizniT upriani iqneba 
mosamarTlis ganCinebis safuZvelze dakisrebuli movaleobis Sesrulebis kontrolis 
meqanizmis dadgena. amgvari movaleobis Sesrulebis kontrolTan dakavSirebuli 
konkretuli  procedurebis gawera savaraudod, ufro mkafiod gamoxatavda mosamarTlis 
uSualo uflebamosilebebs iseTi mgrZnobiare danaSaulebis prevenciis mimarTulebiT, 
rogoric wameba, araadamianuri da damamcirebeli mopyrobaa. 

saboloo jamSi, mocemuli danawesi calsaxad dadebiT novaciad unda Sefasdes 
sisxlis samarTlis procesSi mosamarTlis rolis gaZlierebis kuTxiT, rac wamebisa 
da arasaTanado mopyrobis winaaRmdeg brZolis efeqturobis TvalsazrisiT, 
erTmniSvnelovnad xels Seuwyobs erovnuli kanonmdeblobis saerTaSoriso 
standartebTan daaxloebas. 

daskvna

damoukidebeli da miukerZoebeli sasamarTlo gadamwyvet rols TamaSobs wamebisa 
da sxva sastiki, araadamianuri da damamcirebeli mopyrobis Tu dasjis absoluturi 
akrZalvis efeqtian aRsrulebaSi. amrigad, erovnul sasamarTlo gadawyvetilebebSi 
saerTaSoriso standartebis jerovnad gamoyenebas didi mniSvneloba eniWeba, vinaidan 
is amaRlebs, erTi mxriv, gadawyvetilebaTa dasabuTebis xarisxs, da, meore mxriv, 
sasamarTlo sistemis mimarT sazogadoebis ndobas.

sasamarTlo saqmeTa Seswavlam cxadyo, rom wamebasTan dakavSirebuli saqmeebi ZiriTadad 
exeboda arasaTanado mopyrobis ganxorcielebas moxelis an masTan gaTanabrebuli piris 
mier, samsaxurebrivi mdgomareobis gamoyenebiT, ori an meti piris mimarT, jgufurad da 
damnaSavisaTvis winaswari SecnobiT dakavebuli an sxvagvarad TavisuflebaSezRuduli 
piris mimarT. amasTanave, wamebis sxva SemTxvevebi dakavSirebuli iyo eWvianobis niadagze 
meuRlis an savaraudo sayvarlis mimarT ganxorcielebul sastik ZaladobasTan. 
ganaCenTa umravles SemTxvevaSi adgili hqonda iseT mopyrobas, romelic Tavisi 
xasiaTiT, intensivobiT an xangrZlivobiT iwvevda Zlier fizikur tkivils, SedarebiT 
naklebi iyo saqmeebi, romlebic exeboda fsiqikur an moralur tanjvas. 

sasamarTlo saqmeTa Seswavlis Sedegad agreTve gamoikveTa, rom wamebis msxverplis 
rolSi umetesad TavisuflebaaRkveTili pirebi gvevlinebian, romelTa gansakuTrebiT 
mowyvladi mdgomareoba aadvilebs maTze arasaTanado mopyrobis ganxorcielebas.

kvlevis Sedegebma cxadyo, rom TiTqmis yvela gadawyvetilebaSi mosamarTleebi iyeneben 
saerTaSoriso standartebsa da adamianis uflebaTa evropuli sasamarTlos precedentul 
samarTals. calsaxaa, rom mosamarTleebi gamoTqvamen mzadyofnas, gadawyvetilebaTa 
dasabuTebisas gamoiyenon evropuli sasamarTlos standartebi. Seswavlili saqmeebis 
umravlesobaSi, ganaCenebSi asaxulia SidasamarTlebrivi sistemisa da evropuli 
sasamarTlos precedentuli samarTlis konstruqciuli urTierTqmedeba. sasamarTloebi 
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citirebas axdenen Sesabamisi saerTaSoriso praqtikidan da/an saerTaSoriso aqtebidan, 
riTic amyareben gakeTebul daskvnebs. kvlevis Sedegebis gaTvaliswinebiT, ZiriTad 
SemTxvevaSi, sasamarTloebi relevanturad uTiTeben strasburgis sasamarTlos 
precedentul gadawyvetilebebs, Tumca miTiTebul standartebs ar usadageben 
gansaxilvel saqmes. mniSvnelovania, erovnulma sasamarTloebma evropuli sasamarTlos 
ganmartebebi moargon saqmeSi arsebul faqtobriv garemoebebs da sistemuri analizis 
Sedegad mividnen saTanado gadawyvetilebamde. 

wamebasTan dakavSirebuli erovnuli saqmeebis analizis Sedegad gamovlinda 
iseTi ganaCenebi, romlebic dasabuTebis maRali xarisxiT gamoirCeodnen, Tumca 
gamovlenili pozitiuri ganviTarebebis fonze yvelaze did gamowvevad SeiZleba 
dasaxeldes sasamarTlos mier gadawyvetilebaSi gamoyenebuli muxlis Semadgenlobis 
im alternatiuli elementis saTanadod gamokveTa, romelTa uSualo ASemxeblobaSicaa 
Cadenili qmedeba (mag.: qmedeba warmoadgens damamcirebel Tu araadamianur mopyrobas).

wamebis saqmeebze marTlmsajulebis efeqtianad ganxorcielebis xelSesawyobad 
warmogidgenT Sesabamis rekomendaciebs, romlebic efuZneba saerTaSoriso standartebsa 
da sxvadasxva saerTaSoriso saxelmZRvanelo dokumentebs.

rekomendaciebi

kvlevis bolos SesaZlebelia ramdenime iseTi zogadi saxelmZRvanelo winadadebis 
Camoyalibeba, romelic mosamarTleebs xels Seuwyobs yvela saxis ganaCenis dasabuTebaSi, 
gansakuTrebiT ki  wamebasa da sxva arasaTanado mopyrobis saqmeebTan mimarTebiT: 

ganaCenSi mizanSewonilia, konkretulad mieTiTos danaSaulis iuridiuli Semadgenlobis 
uSualod romel alternatiul elementTan gvaqvs saqme (magaliTad, arasaTanado 
mopyrobis SemTxvevaSi, saWiroa, calsaxad aRiniSnos, saxeze gvaqvs araadamianuri Tu 
damamcirebeli mopyroba).

ganaCenis dasabuTebaSi unda gamoikveTos aramxolod Semadgenlobis TiToeuli 
elementi, aramed, amasTan erTad unda mieTiTos konkretul mtkicebulebaze, romelic 
am elementis arsebobas adasturebs.  

ganaCenma unda aCvenos, rom mosamarTlem uzrunvelyo procesis samarTlianoba, 
mtkicebis standartis dacva da mtkicebis tvirTis swori gadanawileba.

ganaCeni ar unda daemsgavsos sxdomis oqms an raime Sablonur dokuments. sasamarTlos 
winaSe mtkicebulebebis saxiT warmodgenili faqtebis mxolod blanketuri CamoTvla 
da Semdgom, daskvnis gakeTeba, ar aris sakmarisi,  saWiroa maTi sistemuri analizi. 

ganaCenis dasabuTebaSi unda ikveTebodes sasamarTlos mier rogorc braldebis 
damadasturebeli mtkicebulebebis, aseve dacvis mxaris mier warmodgenili 
mtkicebulebebis saTanado Sedareba da kontrasti, maTi sarwmunoobisa da utyuarobis 
Tanabari Sefaseba. sasurvelia, konkretulad iyos dasabuTebuli, ratom gaiziara 
sasamarTlom erTi mxaris mtkicebuleba da ratom ar gaiziara misi mowinaaRmdegis; 
amasTan, es unda moxdes TiToeul mtkicebulebasTan mimarTebiT.

mtkicebulebebis gamokvlevis, Sefasebisa da samarTlebrivi daskvnebis gamotanisas, 



79

yuradReba unda mieqces, rom ganaCenSi mocemuli msjeloba iyos yovelmxrivi, 
sruli, amomwuravi da damajerebeli gareSe obieqturi damkvirveblisTvis. Sedegad, 
gaTvaliswinebul unda iqnas is garemoeba, Tu ramdenad akmayofilebs gakeTebuli 
daskvnebi gonivrul eWvs miRma standartis Sesabamis moTxovnebs.

sasurvelia, ganaCenSi gaTvaliswinebuli iyos mocemuli danaSaulis specifika 
(gansakuTrebiT, wamebisa da arasaTanado mopyrobis saqmeebze), radgan SesaZlebelia 
xSirad aseTi saqme ukavSirdebodes dazaralebulisa da braldebulis pirovnul 
Taviseburebebs, qmedebis Cadenis specifikas, romlebic gavlenas axdenen aramxolod 
kvalifikaciaze, aramed SemdgomSi bralis xarisxis gansazRvrasa da sasjelis zomaze.

wamebis Sesaxeb saqmeebis ganxilvisas mizanSewonilia sasamarTloebma ixelmZRvanelon 
relevanturi saerTaSoriso aqtebiT da faqtobriv garemoebebs jerovnad miusadagon 
adamianis uflebaTa evropuli sasamarTlos uaxlesi praqtika.
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