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- 2 November 2018 –
Complaint No. 2001/4 and Recommendation No. 98 (2002) on the project to
build a motorway through the Kresna Gorge (Bulgaria)
(Struma Motorway Lot 3.2)
(Additional Government Report - Progress since 23 October 2018)
The present report introduces the latest development of Struma Motorway Lot 3.2. project after
the submission of the government report dated 23 October 2018 (“the Government Report”). For the
sake of completeness, it should be read together with the Government Report. All definitions and
abbreviations quoted herein have the meaning ascribed to them in the Government Report.
The information herein refers to the complaint against the Judgement by virtue of which the
legitimacy of the EIA Decision 2017 was fully upheld by the Supreme Court. As mentioned in the
Government Report (Section IV thereof), a complaint against the Judgement was filed by an NGO and
1 (one) individual to an extended panel of the Supreme Court. Contrary to national law, the
complainants alleged that the Judgment is subject to a cassation appeal and requested its annulment.
The complainants further claimed infringement of the Constitution of the Republic of Bulgaria and
requested a referral to the Constitutional Court.
By a ruling of 31 October 2018 of the Supreme Court1 (“the Court Ruling”) the complaint
against the Judgement was dismissed and the litigation was terminated. The court established that the
complaint is inadmissible and should not be considered. Pursuant to Bulgarian law, first-instance
judgements on appeals against EIA decisions of the Minister of Environment and Water on investment
proposals for sites of national importance declared as such by an act of the Council of Ministers and
sites of strategic importance are final (Art. 99, para 7 of the Environment Protection Act („EPA“)).
The existence of all pre-conditions under the said provision of the EPA was confirmed by the
Supreme Court, namely:
1)

The EIA Decision 2017 has been issued by the Minister of Environment and Water;

2)

The investment proposal is declared a site of national importance by an act of the Council of
Ministers2; and

3)

The investment proposal is a site of strategic importance3.
On this ground, the Supreme Court ruled that the Judgement is final and cannot be appealed.

The Supreme Court also rejected the complainants’ request for referral to the Constitutional
Court. According to the complainants, art. 99, para. 7 of the EPA contradicts the constitutional
principles that all administrative acts may be challenged, and the Supreme Court performs high
judicial supervision in administrative justice. The court considered these allegations unfounded, since
the EIA Decision 2017 has already been subject to judicial control by the competent national court –
the Supreme Court – and the latter has exercised its high-supervision powers. In view of the above, the
court upheld that the constitutional principles have been strictly observed as all stakeholders had a
legal possibility to challenge the EIA Decision 2017 before the Supreme Court, and the highsupervision function of the Supreme Court was duly performed in the course of the proceedings.
The Court Ruling cannot be appealed.

1

Ruling No 13201/ 31 October 2018 under administrative case No 12483/2018 of the Supreme Court.
Decision No 250/25 April 2013 of the Council of Ministers.
3
The project is included in the Integrated Transport Strategy for the period until 2030 approved by Decision No
336/23 June 2017 of the Council of Ministers.
2
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At present, there is no pending legal proceeding concerning the EIA Decision 2017. By the Court
Ruling, the NGO’s allegations for illegality of the Judgement, respectively of the EIA Decision 2017,
were once again considered by the court and fully rejected.
As mentioned in the Government Report, regardless of the complaint against the Judgement
which was rejected by the Court Ruling, the EIA Decision 2017 has come into legal force and
constitutes a final administrative act. As such, it is legally binding and can be immediately
implemented.
In view of the above, we ask again the honorable Standing Committee to remove the present file
from the list of possible files.
Appendix:
1. Ruling No 13201/ 31 October 2018 under administrative case No 12483/2018 of the Supreme
Court.
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Appendix
10/31/2018

Ruling No.13201
RULING
No.13201
Sofia, 31 October 2018

The Supreme Administrative Court of the Republic of Bulgaria – Panel of Five Judges – II
bench, in a closed session in the following panel:
CHAIPERSON: VANYA ANCHEVA
MEMBERS TANYA VACHEVA
SONYA YANKULOVA
PAVLINA NAYDENOVA
MIROSLAVA GEORGIEVA
with the court clerk
and with the participation of the public
prosecutor
heard the report of judge MIROSLAVA
GEORGIEVA under administrative case No.12483/2018.
The proceeding is under article 208 et seq. of the Administrative Procedure Code (APC).
It is initiated on the grounds of a cassation appeal of the “For the Earth – Access to Justice”
Association and D. Vasilev against judgment No.6834/23 May 2018 of the Supreme Administrative
Court under administrative case No.13132/2017 whereby the court rejected the appeal of D. Dimitrov,
personal ID No.[personal ID No.], and the appeal of “For the Earth – Access to Justice” Association,
uniform identification code 177012094, and D. Vasilev, personal ID No.[personal ID No.], against
Resolution No.3-3/2017 of 19 October 2017 on an Environmental Impact Assessment (EIA) of the
Minister of Environment and Water, whereby the implementation of an investment proposal for the
“Improvement of the route of Lot 3.2 of Motor Highway “Struma” along the Eastern Variant Г 10.50”
is approved. They allege that the court has not addressed the issue concerning the appealability of the
rendered judgment of the court of first instance, except for the non-motivated operative part. They
dispute the applicability of article 99, paragraph 7 of the Environmental Protection Act (ZOOS),
according to which the judgments of the court of first instance are final when issued on appeals against
resolutions of the Minister of Environment and Water on investment proposals, their expansions or
changes, which are determined as sites of national importance by an act of the Council of Ministers
and are sites of strategic importance. They allege that the substantive prerequisites for the applicability
of this hypothesis are not present. Under the conditions of eventuality, they make a request to suspend
the proceeding under the present case and refer to the Constitutional Court (CC) for the establishment
of unconstitutionality of the provision of article 99, paragraph 7 of the Environmental Protection Act.
Relying on judgment No.21 of 26 October 1995 of the Constitutional Court of the Republic of
Bulgaria under constitutional case No.18/1995, they allege that the ruling out the appealability of a
category of administrative act by an act of the legislative branch should not be on account of
fundamental constitutional rights, such as the right of healthy and favourable environment guaranteed
by article 55 of the Constitution. They allege that there is contradiction of the provision of article 99,
paragraph 7 of the Environmental Protection Act to article 56, article 120, paragraph 2 and article 125,
paragraph 1 of the Constitution of the Republic of Bulgaria. Arguments are also adduced about
irregularity of the appealed court judgment on all grounds referred to in article 209, subparagraph 3 of
the Administrative Procedure Code.
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A request-opinion is also received under the case from D. Dimitrov, in which the latter states
arguments for admissibility and justifiability of the cassation appeal. He joins the request for
suspension of the proceeding under the case.
An answer to the cassation appeal is received from the Minister of Environment and Water. He
states detailed reasons for inadmissibility of the cassation appeal in the presence of the substantive
prerequisites of article 99, paragraph 7 of the Environmental Protection Act for non-appealability of
the first-instance court judgment. He alleges that the request for suspension of the proceeding under
the case is unjustified due to inadmissibility of the request to refer to the Constitutional Court due to
absence of a pending legal suit. He alleges that in this case the parties concerned have access to the
court, which is implemented at one court instance and for this reason denies any violation of
article 120, paragraph 2 of the Constitution of the Republic of Bulgaria. In essence, he states
considerations that the appealed court judgment is correct.
An answer to the cassation appeal is also received from the Road Infrastructure Agency through
the chairperson of the Management Board. It disputes the conclusion of the cassation appellants as
regards the absence of the prerequisites referred to in article 99, paragraph 7 of the Environmental
Protection Act. It states arguments about inadmissibility of the request to refer to the Constitutional
Court due to the absence of a pending proceeding. It denies any contradiction of the provision of
article 99, paragraph 7 of the Environmental Protection Act to article 120, paragraph 2 of the
Constitution of the Republic of Bulgaria in view of the absence of a prohibition for court review of the
lawfulness of the administrative act disputed before the court of first instance.
After making an ex-officio check of the admissibility of the cassation appeal, the panel of judges
has found it to be inadmissible on the grounds of article 215, subparagraph 4 of the Administrative
Procedure Code (APC) given the following conclusions in terms of law:
The proceeding under administrative case No.13132/2017 in the docket of the Supreme
Administrative Court is initiated on the grounds of an appeal of D. Dimitrov, to which the appeal of
“For the Earth – Access to Justice” Association and D. Vasilev, against resolution No.3-3/2017 of 19
October 2017 on an Environmental Impact Assessment (EIA) of the Minister of Environment and
Water, whereby the implementation of an investment proposal for the “Improvement of the route of
Lot 3.2 of Motor Highway “Struma” along the Eastern Variant Г 10.50”, with principal Road
Infrastructure Agency (RIA) is approved, has also been joined for joint consideration.
By judgment No.6834/23 May 2018 under the case number, the panel of judges rejected the
appeals as unjustified finding that the disputed act is lawful on all grounds referred to in the
Administrative Procedure Code.
The court has explicitly stated in the operative part of the judgment that it is final.
The dispute between the parties about the admissibility of the cassation appeal concerns the
application of article 99, paragraph 7 of the Environmental Protection Act, according to which: the
judgments of the court of first instance are final when issued on appeals against resolutions of the
Minister of Environment and Water on investment proposals, their expansions or changes, which are
determined as sites of national importance by an act of the Council of Ministers and are sites of
strategic importance. The cassation appellants allege that the substantive prerequisites for applicability
of the provision are absent.
The objection is unjustified:
By resolution No.3-3/2017 of 19 October 2017 under Environmental Impact Assessment (EIA) of
the Minister of Environment and Water the implementation of an investment proposal for the
“Improvement of the route of Lot 3.2 of Motor Highway “Struma” along the Eastern Variant Г 10.50”,
with principal the Road Infrastructure Agency (RIA), is approved.
The application of the rule of article 99, paragraph 7 of the Environmental Protection Act requires
the cumulative presence of three prerequisites:
1. The environmental impact assessment (EIA) resolution, which approves the implementation of
the investment proposal (its expansion or change), must be of the Minister of Environment and Water.
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2. The investment proposal (its expansion or change) must be determined as a site of national
importance by an act of the Council of Ministers.
3.

The site referred to in item 2 must have a strategic importance.

By resolution No.3-3/2017 of 19 October 2017 on an environmental impact assessment (EIA) of
the Minister of Environment and Water, the implementation of an investment proposal for the
“Improvement of the route of Lot 3.2 of Motor Highway “Struma” along the Eastern Variant Г 10.50”,
with principal the Road Infrastructure Agency (RIA), is approved.
By resolution No.250/25 April 2013 the Council of Ministers declares as sites of national
importance the national roads, as letter c) explicitly points out road: А-3 “Pernik – Dupnitsa –
Sandanski – border with Greece”. Considering the subject of the investment proposal: “the route of
Lot 3.2 of Motor Highway “Struma””, it is a part of national road А-3 “Pernik – Dupnitsa –
Sandanski – border with Greece”, included in Resolution No.250/25 April 2013 of the Council of
Ministers as a site of national importance, determined as such by an act of the Council of Ministers.
Paragraph 1, subparagraph 76 of the Additional Provisions of the Environmental Protection Act
provides a legal definition of a site of strategic importance and this is any site included in the Energy
Strategy of the Republic of Bulgaria till 2020 for reliable, efficient and cleaner energy or in the
Integrated Transport Strategy for the period until 2030. This strategy has been approved by resolution
No.336/23 June 2017 of the Council of Ministers on the design and construction under Operational
Programme “Transport and Transport Infrastructure” 2014 – 2020 and the project is laid down in the
Strategy for the Development of the Road Infrastructure in Bulgaria 2016 – 2020. As long as lot 3 is
included in the list of projects within the Integrated Transport Strategy for the period until 2030
approved by the said Resolution No.336/23 June 2017 of the Council of Ministers, this site has the
nature of a site of strategic importance within the meaning of paragraph 1, subparagraph 76 of the
Additional Provisions of the Environmental Protection Act.
The above substantiates a conclusion about the cumulative presence of the three prerequisites
from the set of facts of article 99, paragraph 7 of the Environmental Protection Act, and the appealed
judgment of a panel of three judges of the Supreme Administrative Court as a final one is therefore not
subject to cassation appealing. In this respect, and on the grounds of article 215, subparagraph 4 of the
Administrative Procedure Code the cassation appeal is inadmissible as being lodged against a court act
that is not subject to cassation appealing.
As regards the request for suspending the proceeding under the case and referring to the
Constitutional Court:
Pursuant to article 229, paragraph 1, subparagraph 6 of the Code of Civil Procedure, which is
applicable on the grounds of article 144 of the Administrative Procedure Code, the court must suspend
the proceeding when the Constitutional Court has admitted the consideration on the merits of a request
disputing the constitutionality of a law applicable to the case.
Pursuant to the provision of article 150, paragraph 2 of the Constitution of the Republic of
Bulgaria, when the Supreme Court of Cassation or the Supreme Administrative Court finds any
discrepancy between the law and the Constitution, they must suspend the proceeding under the case
and submit the issue to the Constitutional Court.
According to the cassation instance, the request for suspension of the case proceeding made by
the cassation appellants for the purpose of referring to the Constitutional Court of the Republic of
Bulgaria in this particular hypothesis is unjustified:
First, the case is not about a law applicable to the case in view of the correct resolution of the
dispute on the merits:
For the cassation instance to make an evaluation whether the cassation ground referred to in
article 209, subparagraph 3 of the Administrative Procedure Code is present and to make a cassation
check under article 208 et seq. of the Administrative Procedure Code of the disputed judgment, the
cassation appeal must be admissible. In this case there is an obstacle under article 215, subparagraph 4
of the Administrative Procedure Code to the consideration on the merits of the cassation appeal, as
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long as the latter is inadmissible as being lodged against a judgment that is not subject to cassation
appealing. As the court has mentioned above, the provision of article 99, paragraph 7 of the
Environmental Protection Act provides for that the judgment of the administrative court with above
mentioned subject is final and may not be appealed against. On the basis of the above, the cassation
appeal should be left without consideration, and the case proceeding should be terminated.
In view of these considerations, the ground referred to in article 150, paragraph 2 of the
Constitution of the Republic of Bulgaria for suspending the present case and referring to the
Constitutional Court of the Republic of Bulgaria the issue whether the provision of article 99,
paragraph 7 of the Environmental Protection Act contradicts to article 120, paragraph 2, article 125,
paragraph 1 and article 56 of the Constitution of the Republic of Bulgaria is not present. The cassation
appellant’s request to suspend the case proceeding on the specified ground is found by the present
cassation panel of judges unjustified in view of what has been found about the inadmissibility of the
cassation appeal.
As long as the provision, the interpretation of which is requested, concerns the admissibility of
the cassation appeal:
The provision of article 120, paragraph 2 of the Constitution of the Republic of Bulgaria provides
for general appealability before the courts of all administrative acts. The mandatory interpretation of
the specific rule made by the Constitutional Court by judgment No.21 of 26 October 1995 under
constitutional case No.18 of 1995 (promulgated in State Gazette, No.99 of 1995) clarified the cited
text in a sense that citizens and legal entities may appeal before the courts all administrative acts,
including internal ones, when they violate or threaten their rights or legal interests and their court
review is not explicitly excluded by a law. In this particular hypothesis such right of appealing has
been exercised before a panel of three judges of the Supreme Administrative Court. The providing for
by a legal instrument having the rank of a law that the proceeding shall be a single-instance one does
not obstruct the parties’ right of access to court, nor does it violate their right of defence under
article 56 of the Constitution. It is exercised and the case proceeding before a penal of three judges of
the Supreme Administrative Court has ended up with an act on the merits of the dispute.
The present panel of judges finds the objection concerning the contradiction of article 99,
paragraph 7 of the Environmental Protection Act to the provision of article 125, paragraph 1 of the
Constitution of Republic of Bulgaria unjustified, under the conditions of incorrect quoting of the
judgment under constitutional case No.13/2017. In fact, this judgment of the Constitutional Court
points out that “the supreme supervisory function of the Supreme Administrative Court referred to in
paragraph 1 of article 125 of the Constitution is a sign of rule of law (article 4, paragraph 1) because it
is a guarantee of the protection of the rights and freedoms of citizens and legal entities against the acts
issued by the bodies of the executive branch. It is also an expression of the principle of separation of
powers (article 8) and a guarantee of the lawfulness of the state governance. The court protection is the
most secure legal guarantee both for the protection of rights and legal interests of citizens and legal
entities, as well as a guarantee for the lawfulness of the administrative acts issued by the executive
branch (see Judgment No.5 of 18 April 2003 under constitutional case No.5/2003).” However, the text
explicitly points out how the specific constitutional power of the Supreme Administrative Court is
implemented and it takes place though the judicial activity of the Supreme Administrative Court as a
court of first instance under certain categories of legal disputes, as a cassation instance with respect to
these same disputes, as well as with respect to the disputes resolved by administrative courts as a court
of first instance, for which cassation control is provided for. Ruling out by a legal act having the rank
of a law of the cassation control over a part of the first-instance court judgments under administrative
cases is not at variance with the supreme supervisory function of the Supreme Administrative Court.
Considering the above, unjustified is also the request to suspend the proceeding under the present
case and to refer to the Constitutional Court for the establishment of a contradiction of the provision of
article 99, paragraph 7 of the Environmental Protection Act to article 56, article 120, paragraph 2 and
article 125, paragraph 1 of the Constitution of the Republic of Bulgaria.
On the basis of these motives and also on the grounds of article 215, subparagraph 4 of the
Administrative Procedure Code, the Supreme Administrative Court
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RULED:
IT HEREBY REJECTS the request of “For the Earth – Access to Justice” Association and D.
Vasilev to suspend the proceeding under administrative case No.12483/2018 in the docket of the
Supreme Administrative Court and to refer to the Constitutional Court for the establishment of a
contradiction of the provision of article 99, paragraph 7 of the Environmental Protection Act to
article 56, article 120, paragraph 2 and article 125, paragraph 1 of the Constitution of the Republic of
Bulgaria.
IT HEREBY LEAVES WITHOUT CONSIDERATION the cassation appeal of “For the Earth –
Access to Justice” Association and D. Vasilev against judgment No.6834/23 May 2018 of the
Supreme Administrative Court under administrative case No.13132/2017.
IT HEREBY TERMINATES the proceeding under administrative case No.12483 in the docket of
the Supreme Administrative Court for 2018.
The Ruling may not be appealed against.
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- October 2018 –

REPUBLIC OF BULGARIA
MINISTRY OF ENVIRONMENT AND WATER

COMPLAINT NO. 2001/4 AND RECOMMENDATION NO. 98 (2002) ON THE
PROJECT TO BUILD A MOTORWAY THROUGH THE KRESNA GORGE (BULGARIA)
(STRUMA MOTORWAY LOT 3.2)
Progress since December 2017
23 October 2018
I.

INTRODUCTION

The Struma Motorway project has been monitored by the Bureau and the Standing Committee of
the Bern Convention for years and, as part of this process, Recommendation No. 98 (2002) has been
issued. Following a complaint from local NGOs, the progress of the project has been reported at the
35th, 36th and 37th meetings of the Standing Committee and reviewed at the meetings of the Bureau in
2015, 2016, 2017 and 2018.
This report summarizes the progress of the environmental procedures and project preparation
since December 2017. At its 37th meeting, the Standing Committee decided to leave the file as a
possible file in the light of the pending national court appeal of the environmental impact assessment
(“EIA”)/appropriate assessment (“AA”) and the pending submission of an application package to the
European Commission for the funding of the Lot 3.2 construction of Struma Motorway.
In this regard, and given the upcoming 38th Standing Committee meeting, we provide up-to-date
information about the progress of this case.
This report includes the information requested by the Bureau and summarizes the progress of the
environmental procedures and project preparation since December 2017.
Information about the project development until December 2017 is included in the previously
submitted government reports.

II. PROJECT SUMMARY
Struma Motorway is an important road link connecting the capital of Bulgaria, Sofia, and Greece.
The largest part of the motorway has been constructed4 but the most difficult section through the
environmentally sensitive Kresna Gorge remains unconstructed. It is called Lot 3.2 of Struma
Motorway and is the main priority of Operational Programme Transport and Transport Infrastructure
2014-2020.
There is an existing two-way road (E-79) in the direction of Struma Motorway that passes Kresna
Gorge for about 16 km. The gorge hosts two Natura 2000 sites, as well as a number of national
protected areas. Due to the difficult terrain (narrow and without any separation in the middle road) and
the high volume of heavy trucks transporting goods on the existing road (E-79), there is a very high
rate of traffic accidents in the gorge area. This heavy traffic, in addition to accidents, causes
4

The physical progress of Lot 3.1 is about 30% and of Lot 3.3 - about 87%.
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environmental pollution, noise and vibrations and is a source of environmental degradation. The road
also passes through Kresna town, thus increasing the exposure of the population to accidents, noise
and pollution. The accidents in Kresna town are also a serious issue demanding immediate solution.
Construction of the entire length of Struma Motorway has been approved pursuant to EIA
Decision No 1-1/2008 (“EIA Decision 2008”) of the Minister of Environment and Water (“MEW”),
whereas for the section in Kresna Gorge (Lot 3.2) the decision envisaged the construction of a long
tunnel in the mountain on the one side of the gorge. The decision included also a number of
recommendations for improvement of the route during the next stages of research and design. One of
the conditions laid down for the design phase (pt. 3.2 of the Decision) required, alongside the
development of the tunnel option, additional ways for its improvement and achievement of the best
possible - environmentally-friendly, technically and economically feasible option, to be sought.
Due to the challenges identified by the assignor in the design of the long tunnel and following the
directions of the Ministry of Regional Development, additional options for the route were developed
and a new EIA and AA procedure was launched in 2015. In the EIA and AA reports (respectively
“EIA report” and “AA report”), in accordance with the EU Environmental Impact Assessment
Directive5, 5 alternatives were considered and evaluated equally:


Long Tunnel Alternative (double pipe tunnel), 2015 – conforming to EIA Decision 2008;



Option G20 – Blue, 2014 – duplicating the existing road in Kresna Gorge;



Option G20 – Red, 2015 – duplicating the existing road in Kresna Gorge;



Eastern Alternative G10.50, 2016 – left carriageway (Kulata-Sofia direction) on a new route
outside the gorge and right carriageway (Sofia-Kulata direction) on the existing first-class
international road E79 in the gorge, bypassing the town of Kresna;



Eastern Alternative G20, 2016 – both carriageways outside of the Kresna Gorge.

These five alternatives were proposed by the Road Infrastructure Agency (“RIA”), taking into
account: the EIA Decision 2008, the Recommendation No. 98 (2002) of the Standing Committee of
the Bern Convention, the written instructions given by the competent authority for the environment,
the results of the monitoring of the existing route, the analysis and the assessment of the mortality of
the animal species in the section E-79 (I-1) for the period 2012 - 2016, the results of the consultations
on the EIA scope, as well as the comments received from the European Commission, DG
Environment, during the regular consultations.
Implementing the EU legislation, based on the provisions of the EIA Directive, the 5 alternatives
have been thoroughly assessed. As a result of the AA report and its conclusions, it is estimated that
G20 – Blue, G20 - Red and Eastern G20 alternatives are incompatible with the SCI Kresna – Ilindentsi
(BG0000366) conservation objectives, and the Eastern Alternative G20 is also incompatible with the
subject and objectives of SPA Kresna (BG0002003). As a result of the assessment, the other two
alternatives (Long Tunnel Alternative and Eastern Alternative G10.50) were found to be compatible
with the conservation objectives of both protected areas6.
EIA demonstrated that, compared to the Long Tunnel Alternative, the Eastern Alternative G10.50
has clear advantage over 8 (eight) environmental components and factors of human health atmospheric air, surface and groundwater, soil, waste, noise, cultural heritage and health-hygienic
aspects - 5 of which are significantly advantageous for the Eastern Alternative G10.50 option.
For both compatible options (Long Tunnel Alternative and Eastern Alternative G10.50)
mitigation measures have been addressed in the AA report, aiming at minimizing or even eliminating
negative impacts during or after the realization of each one of these alternatives.
5

Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment
of the effects of certain public and private projects on the environment, as amended by Directive 2014/52/EU of
the European Parliament and of the Council of 16 April 2014.
6
Pursuant to Bulgarian, the definition “protected area/site” comprises SCI and SAC within the meaning of
Directive 92/43/EEC on the conservation of natural habitats and wild fauna and flora, as well as SPA within the
meaning of Directive 2009/147/EC on the conservation of wild birds.
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As a result of the thorough analysis and, as stated in the conclusions in the EIA and AA reports
regarding the impact on environment and human health, the Eastern Alternative G10.50 was clearly
preferable to the Long Tunnel Alternative.
As a result of the EIA report and its annexes, incl. the AA report, the Minister of Environment
and Water issued EIA Decision No 3-3/2017 approving the implementation of the investment proposal
“Improvement of the route of Lot 3.2 of Struma Motorway” under the Eastern Alternative G10.50
(“EIA Decision 2017”). The decision envisages mandatory conditions and measures for
implementation at all stages of the realization of the investment proposal.

III. DEVELOPMENTS
A. EIA Decision 2017
The EIA Decision 2017 was appealed at the court by 2 (two) individuals and 1 (one) nongovernmental organization (NGO)7.
Pursuant to decision of 23 May 20188 of the Supreme Administrative Court (“Supreme Court”)
the appeals were dismissed after detailed examination of all the supporting arguments of both sides.
The judgment was delivered in a one-instance court procedure and has entered in force as of the date
of its issuance, i.e. the judgement is final and cannot be appealed. As the subject of the case file is in
the agenda of the 38th Standing Committee Meeting and, in order to refute the assertions of the NGOs,
detailed information on the case is included below in Section IV of this report.
Further Steps

The present project includes planning and construction activities for the following
sections from Lot 3.2:


Section I, Lot 3.2.1, section “Krupnik - Kresna” - left carriageway from km 375+860 ≡ 376+000
from Struma MW, Lot 3.1 to km 389+100, including road connections;



Section II, Lot 3.2.2, section “Krupnik - Kresna” - left carriageway from km 389+100 to km
399+500, bypass of Kresna town – part of right carriageway from km 396+137 to km 401+691.90
≡ 397+000 from Struma MW, Lot 3.3, including road connections;



Section III – Right carriageway: Rehabilitation of the existing Road I – 1 (Е79) from km 376+000
(Lot 3.1) = km 378+300 (Road I–1 (Е79) to km 396+137(Road I–1 (Е79).

The public procurement procedures for design and construction works for Section I and
Section II were announced and the announcements were published on:



For Struma Motorway Lot 3.2.1 – 31 August 2018;
For Struma Motorway Lot 3.2.2 – 30 August 2018.

The deadlines for receipt of tenders are respectively:



For Struma Motorway Lot 3.2.1 – 22 November 2018;
For Struma Motorway Lot 3.2.2 – 29 November 2018.

B. Application Form (“AF”):
The procedure for selection of a contractor for "Preparation of Application Form for Financing
the Struma Motorway Project, Lot 3.2" is finished. On 5 April 2018, the contract with the selected
consultant was signed (Consultant).
On 12 September 2018 the draft AF was submitted by the Consultant to RIA. On 1 October 2018
the RIA’s comments were submitted to the Consultant. Simultaneously, RIA is working with Jaspers
on the AF. It is expected the AF to be submitted for approval to the European Commission by the end
of this year.
„For Earth – Access to Justice“ Association.
Decision No 6834/23 May 2018 under administrative case No 13132/2017 of the Supreme Administrative
Court.
7
8
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IV. COURT CASE REGARDING THE EIA DECISION 2017
The EIA Decision 2017 was issued by the Minister of Environment and Water. The decision
allowed its preliminary implementation. Preliminary implementation has been allowed since the
implementation of the approved by the EIA Decision 2017 alternative (besides ensuring the protection
of environment and biodiversity) will also secure the life and health of the citizens and will protect
particularly important state and public interests by accelerating the overall completion of the
construction of Struma Motorway9.
The EIA Decision 2017 was appealed before the competent national court (the Supreme Court).
An appeal has also been lodged against the preliminary implementation order.
The complainants' argument is that the preliminary implementation affects the right to a clean
and healthy environment and threatens irreversible damage to the habitats of protected species, and
that the Aarhus Convention does not permit preliminary implementation.
By a court ruling of 29 November 2017, the appeal against the order for preliminary
implementation was dismissed. The court accepts that the motifs given by the Minister for allowing
preliminary implementation are in place, as the timely implementation of Struma Motorway will
contribute, in addition to the correct implementation of Bulgaria's commitment to the EU, to the
reduction of road traffic accidents in Kresna Gorge (respectively limiting the number of victims and
injured). The court also held that the applicants defended a private interest and did not prove their
assertions that preliminary implementation would cause damage to the population to a greater extent
than the protected state interest. Therefore, the protection of public interest as well as the protection of
the environment in the gorge demand the dismissal of the appeal to the order for preliminary
implementation.
Appeals were also brought against the EIA Decision 2017 on the merits. The appeals generally
set out allegations of material law violation and non-compliance with the purpose of the law, as well
as procedural violations. There was also a request to suspend the project realization until the approval
of another alternative option. These appeals were also dismissed.
Since the complainants' allegations in the case are similar to the claims of the NGOs in their
reports to the institutions of the Bern Convention, we consider it necessary to provide more detailed
information on the content of the appeals and the court's conclusion. The information is included in
Appendix 1 to this report.
The lawfulness of the EIA Decision 2017 was fully upheld and the complaints against it were
rejected pursuant to a court decision of 23 May 2018 of the Supreme Court (“Judgment”)10. The
Judgment was submitted to the Bureau of the Bern Convention on 31 August 2018.
Under national law, the Judgment is final and cannot be appealed. Therefore, the EIA Decision
2017 has come into legal force and constitutes a stable administrative act which is legally binding act
that can be immediately implemented.
Some of the complainants11 have filed a complaint against the Judgement to an extended panel of
the Supreme Court. Contrary to national law, they claim that the Judgment is subject to a cassation
appeal and request its annulment.
By the Judgment, the litigation is finally resolved and not subject to review.

Art. 60, para 1 of the Administrative Procedure Code: “The administrative act shall include an order for its
preliminary execution where necessary in order to ensure the life or health of the citizens, to protect particularly
important state or public interests, in case of danger that the execution of the act may be thwarted or seriously
hampered, or if the delay in its implementation may result in material or difficult to repair damage, or at the
request of one of the parties – to protect particularly important interest of such party. In the latter case, the
administrative authority shall require the relevant guarantee.”
10
Decision No 6834/23 May 2018 under administrative case No 13132/2017 of the Supreme Administrative
Court.
11
1 (one) individual and the NGO.
9
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According to the national legislation "Final are the decisions of the first-instance court on
appeals against decisions of the Minister of Environment and Water on investment proposals, their
extensions or amendments, which are defined as sites of national importance by an act of the Council
of Ministers and are sites of strategic importance.” (Art. 99, para 7 of the Environmental Protection
Act).
The existence of the preconditions under the above provision, has been confirmed by the court
and the complainants have not objected to their lack.
According to the national law, this type of case is reviewed by a single court instance and the
complainants are not entitled to such an appeal. MEW has submitted an opinion in this respect to the
Supreme Court. The decision of court is expected.

V. GOVERNMENT POSITION

ON THE ISSUE FOR EXTERNAL REVIEW OF

EIA

AND ITS

RECOMMENDATIONS

The Bureau, at its meeting on 10-11 September 2018, discussed the issue of an external review of
the EIA and decided to address this issue at the forthcoming 38th Standing Committee Meeting.
Bulgaria considers that the assignment of such a review is not legally founded, inappropriate and
pointless, and contradicts EU law.
The Republic of Bulgaria, member state of the EU, is a rule of law state. Basic principles therein
are the rule of law and the independence of the judiciary. The control of the legality of the acts and
actions of the administrative bodies is exercised by the courts. The Supreme Court exercises supreme
judicial supervision for the correct and uniform application of the laws in the administrative procedure
and decides on disputes concerning the legality of acts issued by ministers (as is the case).
The legality of the EIA Decision 2017 and the EIA procedure, on the basis of which the decision
was issued, has been fully confirmed by the competent national court (the Supreme Court) with a final
court decision. The judgment is legally binging and the parties are obliged to implement it.
A new inspection of the EIA procedure and the EIA Decision 2017, regardless of the scrutiny by
the Supreme Court of legality, would violate basic legal principles such as the rule of law, stability of
administrative acts and legal certainty. In addition, it would breach the EU law.
The national court, following the “juge de droit commun du droit communautaire” principle, has
the universal competence to decide on the application of EU Law. In this case, the Supreme Court has
already applied the EIA and Habitats Directives and undoubtedly ruled that the EIA and AA
procedures have been carried out in full compliance with the Directives.
To make a revision of the EIA and AA is manifestly against EU law. Under EU it is
inconceivable to challenge EU processes ex post under procedures that EU law does not foresee.
Moreover, the combination of the EIA and AA processes ensure a protection at least equivalent to the
Bern Convention standards, and also takes into consideration the case law of the Court of Justice of
EU.
The assignment of an external review would lead to numerous questions without clear answers,
e.g. on the body competent to perform an external review, the applicable criteria, the procedure to be
followed in the reviewing process, etc. and, finally, what would be the legal effect of such a review.
Given the background of the case, it cannot be excluded that NGOs will continue to appeal
against/complain about the “external” EIA decision, if they are not content with its conclusions, and
this may have no end. The NGOs have had the chance to participate in the public consultations of the
combined EIA/AA process and to make their points (as a statutory step of the EIA procedure). This
procedural requirement has been fulfilled and all reasonable comments of the NGOs have been
reflected.
Besides, the EIA Decision 2017 prescribes mandatory conditions and measures to be
implemented at all stages of realization of the investment proposal, which are definitely targeting
protection of the environment and the biological diversity. Their effectiveness has been scrutinized not
only by prominent international experts but, above all, by the competent national authority and the
Supreme Court.

T-PVS/Files(2018)15

- 14 -

VI. CONCLUSION
Bulgaria strictly complies with and implements international, European and national legislation
on species and habitats protection, respecting completely the Bern Convention. Also, all
considerations of Recommendation 98 (2002) of the Standing Committee of the Bern Convention have
been taken into account during the project development12.
Therefore, the allegations of NGOs set out in their report of 4 September 2018, are not true, not
founded and all the facts presented by the NGOs are either misinterpreted or inaccurate.
The supremacy of law is a leading principle in Bulgaria and the state submits to the conclusions
of the performed judicial control on administrative acts. Pronouncing the EIA Decision 2017
legitimate by the court makes the state authorities obligated to implement the decision.
Democracy is realised if the legally adopted decisions, which are also controlled by justice, are
implemented without further delays, thus undermining the sustainable functioning of any state.
The issue of external review of EIA and its recommendations is rather excessive and counterproductive, as it would raise a conflict between an administrative act confirmed by the court as EUand national law-compliant, and the outcome of the external EIA review.
Therefore, we request the Bureau of the Bern Convention to reconsider the issue of assigning an
external review of the EIA.
In view of the above, we ask the honorable Standing Committee to remove this file from the list
of possible files.

12

Detailed information on the implementation of the individual considerations of Recommendation 98 (2002) is
contained in paragraph 12 of the Government Report of 30 October 2017.
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APPENDICES:
1.

POSITION ON THE ALLEGATIONS OF NGOS.
Appendix 1
POSITION ON THE ALLEGATIONS OF NGOS

In the court case regarding the EIA Decision 201713 and in their reports to the Bureau of the
Convention, NGOs set out complaints about infringement of the procedure for its issuance and claim
lack of justification for the approval of the implementation of Lot 3.2 of the Struma Motorway under
the Eastern Alternative G10.50.
Bulgaria maintains that the EIA Decision 2017 is legitimate, which is also confirmed by a final
judicial act.
Given the significant inconsistency between Bulgaria's and NGO's views on the EIA Decision
2017, we consider it necessary to provide a summary of the main assertions of NGOs (outlined in the
case before Supreme Court and the NGO report to the Bureau of the Bern Convention of 4 September
2018) and our arguments against them.
A.

The ongoing deterioration of the conservation status of the gorge as a result of increased
traffic and the ongoing construction of the other sections on both sides of the gorge. The
increased traffic has already led to severe negative impacts on population abundance, such as
the decrease in the population of protected bats by 92%, in protected tortoises and snakes by
60% and in all vertebrates by 84%.

Concerning the status of the populations of vertebrates in the region near the section of the
international road E-79 in the Kresna Gorge, the reliable scientific information from the period before
2012 is rather scarce. Very little information is published in referenced literature sources and there
were no regular monitoring activities performed in the field before the start of the “Monitoring,
analysis and evaluation of animal mortality in the section E-79”, ordered by the National Company
“Strategic Infrastructure Projects” (“NCSIP”) and RIA for the period 2012 - 2016.
Additionally, a report was issued by international team of independent scientist, providing
information about the status of the herpetofauna populations in Natura 2000 sites impacted by the
project for realization of Lot 3.2, which was an inseparable annex to the EIA Report in the EIA
procedure 2017.
The reports of the monitoring of the mortality and the report on the herpetofauna are the only
published sources of information concerning the status of the vertebrate populations in the region and
the impact of the traffic on them.
The information contained in these documents contradicts completely to the percent reduction in
populations cited in the “Report by the NGO” of 4 September 2018 submitted to the Bureau of the
Bern Convention. The authors of the complaint do not specify the scientific approach adopted and
used, although this is standard requirement for every reliable and scientifically acceptable estimation.
Therefore, we can only guess how they had calculated the cited numbers and what datasets and
methods they had used to perform the analyzes and to draw the conclusions.
In all cases the data are highly manipulative, imprecise, speculative and have no scientific base.
In the local scientific community limited information is available concerning some kind of monitoring
on the populations of the vertebrates inhabiting the Kresna Gorge, which was performed in the
beginning of the present century. No information concerning the methods and results of these
activities was ever published. During the sessions of the Monitoring Committee of the Struma
Motorway, members belonging to the NGO community had repeatedly mentioned that all of the
information was lost because of hardware issues. No direct comparison is possible between the data
13

All definitions and abbreviations quoted herein have the meaning stipulated in the report which the present
appendix is attached to.
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collected during the last several years (due to the efforts of competent authorities) and the old
(apparently lost) data. There is an enormous time gap between the surveys and there are also crucial
differences between the methodic that had been used for field surveys.
The authors of the complaint had not followed the standard scientific practices for obtaining
reliable information and interpretation of scientific results. Their approach is not professional and all
conclusions and numbers cited are either speculative or wrong. The authors do not take account of
important differences between the activities performed fifteen years ago and the current field surveys.
Additionally, they do not take account of ecological effects of the roads related to minimization of the
wildlife-vehicle collisions such as “noise avoidance”, “road avoidance”, “use of the road vicinity as
habitat” of the species, etc.
Presently, no “severe negative impacts on population abundance” can be defined. The data from
the so-called “Monitoring of NGOs in 2003-2004” cannot be taken as a reference because they are not
published and scientifically reviewed, the methodology for their collection is unclear and the data are
not available to the scientific community. This is the base for the start of a long-term monitoring
program planned by RIA for obtaining reliable data concerning the impact of the realization and
operation of the existing road. Only a long-term and systematic monitoring by a single methodology
may provide answer to important questions concerning the mortality on the road, the connectivity of
the populations, the effectiveness of possible mitigation measures and the protection of the vulnerable
species in the Kresna Gorge.
B.

Eastern Alternative G10.50 provides for straightening and widening of the existing road and its
conversion into a high-speed road:

The Eastern Alternative G10.50 project documentation assessed in the EIA and the AA reports
does not provide for straightening and widening of the existing E-79 road passing through the Kresna
Gorge, nor its conversion into a high-speed road or motorway. The projected speed is 80 km/h.
The AA report14 provides for rehabilitation measures that will be implemented only within the
scope of the existing road which even currently has a gauge larger than 10.5 m in particular sections.
C. Eastern Alternative G10.50 leaves the town of Kresna without a local road:
The existing E-79 road has never been a local road used for agricultural or tourist activity. The E79 is a first-class international route and there is no legal possibility to be decommissioned. The traffic
on it cannot be limited to the local community and the road cannot be turned into a pedestrian or
cycling corridor. The E-79 is an important part of an international transport corridor and essential for
national security.
By implementation of the Eastern Alternative G10.50 the traffic on the existing road passing
through Kresna Gorge will be reduced by half.
D. The EIA Decision 2008 foresaw that Struma Motorway should be built entirely outside the
Kresna Gorge through 1) full (western) tunnel, or 2) by the Eastern bypass via viaducts and
tunnels. The EIA Decision 2008 also provided for the two possible conceptual alternatives to be
further designed to improve them.
The EIA Decision 2008 approves a single alternative to building Lot 3.2 of the Struma Motorway
- a full (western) tunnel.
The EIA Decision 2008 was made on the basis of very limited environmental information and in
the absence of technical design data and geological surveys. Therefore, the decision includes
numerous recommendations for improving the route in the next stages of study and design. One of the
conditions for the design phase of the Kresna Gorge is “... alongside the development of a purple
(tunnel) variant, to look for ways to improve it and reach the best possible - environmentally friendly,
technically and economically feasible option” (paragraph 3.2 of the Decision). The EIA Decision
2008 approves only one alternative and provides for its improvement.

14

Appendix No 8 to the AA report.
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Upon the launch of the new EIA and AA procedure in 2015, a conceptual design for a “Long
Tunnel Alternative” was presented that has been upgraded to the one approved by the EIA Decision
2008. Thus, the condition under pt. 3.2 of the EIA Decision 2008, which requires seeking to
“improve” the approved option has been fulfilled.
E.

The EIA Decision 2017 provides for mitigation measures that have been assessed as ineffective
in the EIA Decision 2008

Eastern Alternative G10.50 provides for keeping the existing road and mitigation measures that
will be fully implemented within its scope. In the course of the procedure, NGOs alleged that the
proposed mitigation measures for the Eastern Alternative G10.50 (defragmenting and fence facilities)
would not be effective.
This conclusion is based on an improper assumption that the approach to the appropriate
defragmenting facility (passageway) must necessarily be perpendicular to the road body; hence the
necessity, according to the authors of this opinion, for a 4 m “free” strip around the road body, which
can be provided in the gorge only in a limited number of places. It is clear from the AA report 15 that
another solution is possible - the approaches to be parallel to the road body.
As a result of the analysis, assessments and conclusions carried out, a recommendation for the
implementation of specific mitigation measures was made in the AA report of 2017. An independent
team of road engineers, in close collaboration with the experts performing the AA report, designed
both defragmenting and protective facilities that are practically realizable and meet the requirements
for such kind of facilities.
On the right lane of Eastern Alternative G10.50, from km 381 + 100 to km 396 + 137, 172
facilities were designed, 50 of which are 50 cm in diameter, and the rest are over 80 cm. If the lengths
of the tunnels and bridges (two tunnels, four large and one small bridge with a total length of 964 m)
are not considered, the other passage facilities (excluding those with a diameter of 50 cm) have an
average density of 82 m (one facility at each 82 m). It is precisely in the cited sections with steep
slopes or a concrete wall that the approaches are parallel to the road body, with a small slope.
The measures are in line with the optimal habitats of amphibians and reptiles subject to
conservation in SCI BG0000366 “Kresna-Ilindentsi”, with the locations where their highest
concentration is registered, with the results of the observed mortality rates from the existing traffic, as
well as with the technical capabilities of the terrain. The facilities envisaged are unique and designed
for the respective locations along the existing road path and ensure the achievement of the respective
objectives.
Their effectiveness has been further assessed by independent international herpetologist experts.
Their report is publicly available and no objections are raised against it. The evaluation results show
that the most successful scenario for improving the current situation would be the Eastern Alternative
G10.50 with application of mitigation measures.
In the long term, the impact on habitats of the affected species of reptiles on the right carriageway
of Eastern Alternative G10.50 is expected to be minimized in terms of habitat fragmentation and
mortality compared to the current situation. The conclusions confirm that the positive impact of the
measures is closely related to the proper implementation and regular maintenance of the
fencing/defragmentation facilities and requires monitoring of their use. Against the backdrop of all the
expert work involved in the design process, declarative statements that measures are ineffective appear
to be totally unreasonable.
As an additional measure, the AA report envisages the monitoring of the populations of 4 of the
potentially most affected species in order to verify the effectiveness of the mitigation measures in a
real environment.
The conclusions of the AA report of 2007 that it is not possible to apply effective mitigation
measures are not relevant at present because they concern route options in Kresna Gorge with a
highway gauge.
15

Appendix No 8 to the AA report.
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The AA report of 2007 examines options in Kresna Gorge only with a highway gauge, while the
approved Eastern Alternative G10.50, right carriageway, does not provide a highway gauge, but
maintains the existing width of the road (without straightening or widening). Only rehabilitation is
envisaged in the context of the recommended mitigation measures.
The data from the so-called “2003 and 2004 monitoring” cannot be taken as reference since they
are not published and scientifically reviewed, the collection methodology is unclear and the data are
not available to the scientific community.
NGOs’ data on drastically reducing the population of several groups of animals are grossly
manipulative and not supported by any evidence, especially about population numbers.
In the course of the public consultations, the official opinion of the Bulgarian Academy of
Sciences, which examines aspects related to biodiversity and human health, was presented, and was
positive with regard to the selected Eastern Alternative G10.50.
F.

In the EIA Decision 2017 and the EIA report prepared thereon, no reference is made to the
EIA Decision 2008 and the EIA report of 2007

The EIA Decision 2008 and the EIA report of 2007 were taken into account in the procedure for
issuance of the EIA Decision 2017. They were used as literature and were accordingly referred to as a
source of information in the procedure for issuance of the EIA Decision 2017.
G. The EIA Decision 2008 is valid and contains mandatory mitigation measures. The EIA
procedure started in 2015 should be considered as fulfilling the condition under I.3.2. of the
EIA Decision 2008
The EIA Decision 2008 and the EIA Decision 2017 have a different subject. The EIA Decision
2008 approved the construction of the entire Struma Motorway. In the section of the Kresna Gorge
(Lot 3.2), the EIA Decision 2008 approves the so-called “tunnel option”. The EIA Decision 2017
refers to “Improving the route of Lot 3.2 of Struma Motorway”.
The EIA decisions do not oblige the contracting authority to execute an investment proposal in a
particular way. On the contrary, the EIA decision empowers the investment proposal to be
implemented in a certain way from the perspective of environmental law.
If the contracting authority amends its investment proposal for whatever reasons (including for
implementing instructions from an EIA decision), it must notify the competent environmental
authority in order the environmental impact, incl. Natura 2000, of the new investment proposal to be
assessed. This is performed through a new EIA and AA procedure (as is the case).
H. The EIA Decision 2017 “reviews” a lawful and enacted administrative act (the EIA Decision
2008)
The EIA Decision 2008 and the EIA Decision 2017 have a different subject, namely:



EIA Decision 2008: Construction of Struma Motorway (Dolna Dikanya - Kulata).
EIA Decision 2017: Improving the route of Lot 3.2 of the Struma Motorway.

In the case at hand, there is an amendment to the investment proposal and not a resumption of the
procedure for issuance of the EIA Decision 2008.
Bulgarian law explicitly allows for the possibility of amendment and extension of investment
proposals approved by an EIA decision16. As stated above, the existence of an EIA decision does not
create any legal or other obstacle to further development and amendment to an investment proposal for
any reason whatsoever (including environmental, e.g. related to geology and hydrogeology, or related
to safety and protection of human health). Upon such an amendment to the investment proposal, a new
EIA and AA procedure is being carried out.

Point 38 of Appendix 1 to the Environment Protection Act: “Any amendment or extension of an investment
proposal included in the Annex where such amendment or extension itself meets the criteria, if any, set out in the
Annex.”.
16
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The statutory possibility of amending and extending the investment proposal provides a guarantee
of freedom in the development of investment proposals, however in compliance with environmental
law. A possible ban on amending/extending an already approved investment proposal would be in
clear contradiction with the provisions and purpose of the Bulgarian Environment Protection Act,
respectively with the EIA Directive. Such a view not only does not find a legal basis, but is also
devoid of logic.
In this case, the Judgment also confirms the fact that there is no revision of the EIA Decision
2008, but an amendment to the investment proposal “...given the serious challenges that complicate
the implementation of the project and the exploitation of the site in the future.”.
I.

There is no equivalent and full assessment of all alternatives in the new EIA and thus an
alternative is adopted which would damage the site conditions of the Kresna Gorge and the
Natura 2000 site “Kresna – Ilindentsi”

In the EIA and AA reports, the 5 alternatives have been evaluated equally. The evaluation of the
investment proposal has been carried out for the phases of its realization - construction and operation,
as well as in emergency situations, taking into account the degree of development/detail of the project
designs, fully equivalent to each of the proposed project options.
In the selection of the project implementation option, in the EIA and AA reports an in-depth
assessment of all alternatives has been carried out in consideration and full compliance with
mandatory provisions for the protection of fauna, flora and habitats at national and European level. In
the course of the EIA procedure, including in the public discussions, the considerations presented by
the affected local communities have also been taken into account.
The EIA report contains detailed analysis and assessment of environmental components and
factors for each of the options, objectively showing benefits, in certain components, of options which
are not finally recommended by the report. For example, under the soil component, the long tunnel
option has priority over all other options.
As a result of the AA report, it is concluded that only 2 of the 5 alternatives are compatible with
the conservation subject and objectives of the two concerned Natura 2000 protected sites, as follows:

Compatibility with
the conservation
subject and
objectives in the
protected areas
Kresna-Ilindentsi
(BG0000366)
Kresna
(BG0002003)

G20 – blue

G20- red

Eastern
alternative
G20

Eastern
Alternative
G10.50

Long Tunnel
Alternative

No

No

No

Yes

Yes

Yes

Yes

No

Yes

Yes

The equal assessment of the options made in the EIA and AA reports gives full transparency and
clarity for which reasons the most preferred option in view of its environmental, human health and
protected sites impact is chosen.
J.

A large number of NGO statements to the public discussions of the new EIA report and
rejected by the Bulgarian Government were submitted to the court case as evidence in support
of NGO allegations. In these opinions it was revealed that the government had chosen the
Eastern Alternative G10.50 in advance (by the end of 2016 - before the EIA report was
prepared) entirely by means of technical and economic criteria.

In the litigation concerning the EIA Decision 2017, claims were made that Eastern Alternative
G10.50 was “approved in advance”, as, before the decision was issued, a public procurement
procedure was carried out with a subject: “Elaboration of an expanded conceptual design project with
plot plan for Struma Motorway, Lot 3.2, Krupnik - Kresna section - left carriageway with an
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approximate length of 23.8 km and a bypass of Kresna - part of the right carriageway with an
approximate length of 5.45 km”.
The subject of the procedure is design and urban planning activities, which in no way hinders the
parallel implementation of the EIA procedure. The latter is performed on individual criteria that have
been strictly observed. The simultaneous conduct of procedures of a different nature does not affect
the impartiality of the competent environmental authority in the decision-taking process for approval
of a certain alternative.
K.

Expert report on herpetofauna developed by private company ENVECO S.A. has never been a
part of the official EIA procedure – EIA report and official consultations and public
discussions on EIA

The report is part of the documentation to the EIA Decision 2017 (one of the appendices to the
EIA report along with the Non-technical resume and AA report) and, at each stage of the EIA
procedure, it has been accessible to the eligible persons (during the consultations with the public and
stakeholders, public hearings, EIA documentation review by the Supreme Environmental Expert
Council etc.). No objections have been raised against it.
The conclusions of the report show that the most successful scenario for improving the current
situation would be Eastern Alternative G10.50 with applying mitigation measures.
In their report to the Bureau, NGOs state that the company that produced the report - Enveco - has
also produced a report “on the same topic” (impact of Struma Motorway on the herpetofauna in
Kresna Gorge) on assignment by the Bulgarian Construction Chamber (BCC). Therefore, NGOs
consider that there is a conflict of interest. This statement, like the rest of NGOs’ allegations, is untrue
and manipulative.
BCC has assigned Enveco to explore the issue of the effects of the long tunnel and the G20-blue
alternative of 2014, given the many speculations in the public domain. As a result of the analysis,
Enveco points out that the 2014 version of G20-blue alternative has an edge over the long tunnel, but
should be improved. The Enveco report was presented to the NCSIP, and in this respect the G20-red
version was developed in 2015.
L.

The Eastern Tunnel alternative, proposed in the public consultation on the EIA scope, was not
evaluated or even discussed in the new EIA report and the EIA Decision 2017

MEW has forwarded the project proposal to RIA with a view, inter alia, analysis of the technical
feasibility of its implementation and the admissibility of the project proposal (given the presence in the
region of protected territories - wildlife sanctuary and a protected area - and protected areas of the
Natura 2000 network).
The proposal has been considered and taken into consideration in the course of the procedure for
approval of the investment proposal. Nevertheless, with regard to the options for combination of the
route of Lot 3.2 with the existing railway line, we would like to pay attention to the following:


For the modernization of the railway line in the region of Kresna Gorge there is an effective EIA
Decision No 4-4/2016 of the Minister of Environment and Water, which approved the
“Modernization of Radomir - Kulata railway line” under Option F (combined), for a section from
km 182 to km 190 of Division 4 under Option 2 (light blue) of the National Railway
Infrastructure Company (“NRIC”). The chosen alternative does not envisage a change in the
existing route passing through Kresna Gorge.



New options for passing of a railway line in this section can only be initiated by NRIC, as it is the
contracting authority for such investment proposals. RIA does not have the competence to
investigate variants and alternatives for railway lines and has no right to scrutinize proposals from
the competence of another institution.



It can be inferred from the hard copy mapping material that is available only for review that, for
the realization of the project, it will be necessary to excavate tunnels with a large ground
clearance which will be connected with securing of many suitable places for disposal of the
excavations. The proposed project is related to the realization of huge-scale construction works in
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the region of Kresna Gorge and even in the bed of Struma river, crossing it several times. This is
associated with an increased risk of pollution of the river and deterioration of the ecological
situation. Negative impacts on environmental components are similar to those which the long
tunnel is rejected with.
M. Lack of assessment of the cumulative impacts resulting from the construction of the whole
motorway
The assessment of cumulative impacts is a mandatory step in the EIA and AA procedure.
Therefore, the control for legality of the EIA decisions also includes analysis whether an assessment of
cumulative impacts has been performed. In this case, the Judgment confirms that the cumulative effect
was assessed in the EIA Decision 2017.
The assessment of cumulative impacts has been carried out in the EIA report thoroughly.
Accumulation effects and overlay effects have been studied. It has been attested that, in the case of
accumulation effect, there is no accumulation of various impacts on surface water, groundwater,
geological base, soils, wastes, hazardous substances, landscape and cultural heritage. In the overlay
effect it was found that there is no overlap of the same effects leading to a new significant impact on
the environment components/factors listed in the previous sentence. It is concluded that no cumulative
impacts are expected from the construction and operation of the road and the exploitation of existing
engineering networks in the vicinity of the track - gas pipelines, electricity transmission networks,
water supply and sewerage telecommunications, etc., as well as from the presence of a railway line
near the track with respect to the components and environmental factors besides minor ones. It is
generally concluded that no cumulative effect is expected on the components as described above.
The AA report evaluation of the expected cumulative impact for all types of natural habitats and
habitats of species, including birds, subject to conservation in the two protected sites concerned were
made on the basis of the analysis of the acts of conciliation issued under the environmental legislation
and their prescription. 109 investment proposals, plans, programs or projects were considered in detail
in the AA report, thereof 29 are considered to have a negligible cumulative impact together with the
present investment proposal on SCI BG0000366 “Kresna – Ilindentsi”, and 22 on SPA BG0002003
“Kresna”.
N. All other parts of the Struma Motorway have been constructed in accordance with the EIA
Decision 2008
Up to now, modifications and corrections have been carried out on the route of Struma Motorway
also in other lots, for each of which a new EIA procedure has been carried out. As an example, we
point out a shifting of the Struma Motorway route, which was also subject to judicial control (see next
paragraph).
With the entry in force of Decision No 1386 of 10 February 2016, under administrative case No
1974/2015 of the Supreme Court, has been rejected the contestation of the decision No 1PR/15.01.2015 of the Minister of Environment and Water, which stated that no environmental impact
assessment is needed for investment proposal “Struma Motorway - Lot 2 “Dupnitsa - Blagoevgrad”
from km 322 + 000 to km 359 + 483.52 - displacement of the route in the section from km 330 + 000
to km 332 + 960”.
Amendments have also been made in connection with the construction of line networks of other
institutions, overpasses for bears and new road detours in the municipality of Sandanski.
O. The following alternatives are possible outside the Kresna Gorge:


“Eastern Alternative G20”

According to the project materials, the easement (the area that will be destroyed during the
construction and will be permanently occupied by route elements – excavations, embankments, etc.) of
the Eastern Alternative G20 on a new terrain is about three times higher compared to the Eastern
Alternative G10.50, where only the left carriageway and the bypass of Kresna are on a new terrain.
This is due to the following specifics of the Eastern Alternative G20:
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The route passes through heavy terrain with steep slopes and it is necessary to place the two
carriageways apart from each other, in some cases at different levels. Placing both carriageways
side by side is possible in smooth terrains with little transverse inclines;



For two carriageways, it is necessary to execute complete road junctions, providing nonconflicting infusion and casting, which requires many larger areas for alienation and areas to be
built;



When performing large road facilities - two-lane high viaducts - it is necessary to distribute the
two lanes in order to ensure independent operation of each lane;



When performing two lanes in tunneling solutions, it is necessary to distribute the two tunnels in
order to ensure the stability of the soil. Also, large gateways are required before the entry in the
tunnel to ensure the transition from an open road to a tunnel, and vice versa;



Two-lane construction also requires a much greater number of service roads compared to onelane construction;



The construction of two lanes requires the implementation of a slow-moving car belt on each
lane, which requires additional areas for alienation and construction;



The existence of two lanes affects much more steep slopes, requiring measures to ensure the
stability of the same. This is related to the provision of smooth project slopes and berms, which
sometimes increase several times the necessary area for alienation and construction.
Concerning the assessment of mitigation measures for the Eastern Alternative G20:



While Eastern Alternative G10.50 affects 5 polygons with a 91E0* habitat with a total area of
10,231 decares, Eastern Alternative G20 affects 7 polygons of this habitat with a nearly 3 times
larger area (29,348 decares). Even if there is some technical possibility to reduce the scope of
Eastern Alternative G20 with more than 25 decares to reduce the impact on the 91E0* habitat, it
still has significant impacts on the habitat 6220* - affected 29 polygons with a total area of
199,417 decares and 91AA* - affected 26 polygons with a total area of 468.077 decares.



Areas of species habitats subject to conservation in both protected sites are also affected
considerably. In order to reduce these area impacts, the scope of the Eastern Alternative G20
should be reduced to approximately the area of the Eastern Alternative G10.50, but then a
motorway with a G20 gauge (20 m width only on the road body) will be impossible. This is the
reason why the only effective mitigation measure - to reduce the scope of the track - is not
assessed.



“Alternative to full tunnel”

This alternative is part of the 5 alternatives which are analyzed in the EIA Decision 2017. All
alternatives have been assessed equally and the conclusions for them are set out in the EIA Decision
2017 and the documentation thereto.


“Eastern Bypass”

This option was developed by NGOs in 2002 as “the Votan Project” and was assessed in the EIA
procedure in 2007 but rejected as unacceptable, which is reflected in the EIA Decision 2008. The
arguments have been set out in the AA report of 2007 and are related to the fact that for some species,
subject to conservation in SCI BG0000366 “Kresna-Ilindentsi”, considerable negative impacts remain
despite the possible mitigation measures and compensatory measures within the meaning of Art. 6(4)
of the Habitats Directive17. At the same time, it is concluded that there is no need to apply Art. 6 (4) of
the Habitats Directive as far as feasible alternatives are available allowing the avoidance of significant
impacts on protected sites as a result of mitigation measures.


“Eastern Tunnel Alternative”
The alternative has been analyzed above in paragraphs 51 and 52.

17

Directive 92/43/EEC on the conservation of natural habitats and wild fauna and flora.
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- March 2018 -

REPUBLIC OF BULGARIA
MINISTRY OF ENVIRONMENT AND WATER

COMPLAINT NO. 2001/4 AND RECOMMENDATION NO. 98 (2002) ON THE
PROJECT TO BUILD A MOTORWAY THROUGH THE KRESNA GORGE (BULGARIA)
(STRUMA MOTORWAY LOT 3.2)
PROGRESS SINCE DECEMBER 2017
26 February 2018

1.

Introduction

The Struma Motorway project has been monitored by the Bureau and Standing Committee of the
Bern Convention for years and as part of this process Recommendation No. 98 (2002) has been issued.
Following a complaint from local NGOs, the progress of the project has been reported at the 35 th, 36th
and 37th Meetings of the Standing Committee, and reviewed at meetings of the Bureau in 2015, 2016
and 2017.
This report summarises the progress of the environmental procedures and project preparation
since December 2018. At its 37th meeting the Standing Committee decided to leave the file as a
possible file in the light of the pending national court appeal of the EIA/AA and the pending
submission of an application package to the European Commission for the funding of the Lot 3.2
construction of Struma Motorway.
In this regard, and given the upcoming Bureau meeting, to be held on 19 March 2018, we provide
you up-to-date information about the progress of this case.

2.

Project Summary

Struma Motorway is an important road link connecting the capital of Bulgaria, Sofia, and Greece.
The largest part of the motorway has been constructed but the most difficult section through the
environmentally sensitive Kresna Gorge remains unconstructed. It is called Lot 3 of Struma Motorway
and is the main priority of Operational Programme Transport and Transport Infrastructure 2014-2020.
There is an existing road (E-79) in the direction of Struma Motorway that passes Kresna Gorge
for about 20 km. The gorge hosts two Natura 2000 sites, as well as a number of national protected
areas. Due to the difficult terrain and the high volume of heavy goods vehicles using the existing road
there is a very high rate of traffic accidents in the gorge area. The road also passes through Kresna
town which increases the exposure of the population to accidents, noise and pollution. The accidents
in Kresna town are also a serious issue demanding solution.
There has been an EIA procedure carried out in 2007 and a new formal EIA procedure has
commenced in 2014 and was completed and approved in 2017 with EIA Decision No 3-3 / 19.10.2017
of the Minister of Environment and Water for approval of the investment proposal for "Improvement
of Lot 3.2 of the Struma Motorway option D 10.50 ".
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3.
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Developments

1. Decision No 3-3 / 19.10.2017 of the Minister of Environment and Wate was appealed in the
Supreme Administrative Court and the Court has lounged. administrative case No 13132/2017. The
complainants are the Association for the Earth - Access to Justice, represented by Dimitar Vassilev
and architect Dimitar Dimitrov.
The hearing was held on 19.02.2018, and during the session the lawyer of the complainants was
requested to provide evidences for the case. They were partially accepted by the court. In this regard
the court ordered the MOEW to submit the ‘2007 Appropriate Assessment Report’ and the
‘Geotechnical Report’, quoted in the EIA Report 2017 year. The case was postponed to 02.04.2018.
2. In the last quarter of 2017 a selection procedure was carried out for the contractor for
"Preparation of Application Form for Financing the Struma Motorway Project, Lot 3.2". In January
2018 the Chairman of the Management Board of the Road Infrastructure Agency issued a decision for
the selection of a contractor for preparation of the draft Application Form. The contract with the
selected consultant is expected to be signed by the end of February.
The Application Form should be prepared by May 2018 for submission for review by Jaspers and
the management authority of the Operational program ‘Transport and transport infrastructure’.

