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MEPEJIIK CKOPOYEHD

Y NoCiOHMKY TeEPMIHW MatloTb TaKi 3HaUEHHSA:
CEPEJ — €BponelicbKa KOMICisl 3 NnTaHb epeKTUBHOCTI MPaBOCYAAA;

BigeokoHdepeHuia — TenekomyHiKaLiliHa TEXHONOriA iHTePaKTUBHOI B3a€E-
mofii ABOX i Bifiblue ANCTAHLINHNX YyYAaCHMKIB CYAOBOIO NPoLecy 3 MOX-
nueicTio obMiHy ayfio- Ta BiieoiHdopMaLii€to B peXkmmi peasibHOro vacy;

KepiBHuuTBo CEPEJ — KepiBHi npnHUMNY, yXxBaneHi EBpONeicbKo KoMi-
Cieto 3 nuTaHb edekTuBHOCTI NpaBocynas (CEPEJ) Ha ii 36-my nneHapHoMy
3acigaHHi (yepBeHb 2021 p.), WOAO NPOBEAEHHA CYAOBUX 3acilaHb Y
pexumi BigeokoHdpepeHuii;

KepiBHi npuHumnu ODR — KepiBHi npuHumnu, yxBaneHi KomiteTom MiHi-
cTpis Pagu €sponu 16 yepBHA 2021 pOKy, WOAO MEXaHiI3MiB OHNAWNH
BVPILLEHHA CMOPIB Y LMBISIbHOMY Ta aAMiHICTPAaTUBHOMY MPOBALMEHHI;

KepiBHi npnHUunn Wwoao eneKTPoHHNX AoKasiB — KepiBHi npnHuuny,
yxBaneHi Komitetom minicTpiB Pagn €sponu 30 ciuHAa 2019 poky, wono
e/IeKTPOHHNX JOKa3iB Y LMBINTbHOMY Ta aMiHICTPaTUBHOMY NPOBAaMEHHI;

KoHBeHLiAa — KOHBeHLiA Npo 3ax1CT NpaB NOAUHU i OCHOBOMOMOXHUX
cBobog (EBponenicbka KOHBEHLiA 3 NpPaB NIIOAMHN);

Moci6HMK — nociOHKK «3aranbHi NPUHLUNK WOAO NPOBEAEeHHS ANCTaHLN-
HUX CyQOBUX 3acCifaHby.
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META TA COEPA
3ACTOCYBAHHA

MeTolo nocibHMKa € 3anpoBaaKeHHA ePeKTUBHUX MEXaHiI3MiB NpoBeAeHHs
ANCTaHUINHWX CyAoBUX 3acijaHb, 30KpeMa y pasi HaA3BUYanHoI cuTyauii Ta nig
yac BOEHHOrO cTaHy. [10CiGHNK He BCTaHOBJIOE 06OB’'A3KOBMX MPABOBUX CTaH-
JapTiB, a MiCTUTb peKkoMeHZaLlii, ON1C HanKpaLoi NPaKTUKK, AKY Cyan MOXYTb
3aCTOCOBYBATW Ha BNAaCHUN PO3CYA,.

MocibHUK MOXKe OyT BUKOPUCTAHO Y LUBINbHOMY, aMiHICTPaTVBHOMY, rOCMO-
JapCbKOMY Ta KpMMiHaNbHOMY CYAOUYMHCTBI AnA JONOMOrM B OpraHisauii guc-
TaHUiIHOro CyA0BOrO 3acifaHHA Ta Ajs 3abe3neyeHHs epeKTUBHOI peanisauii
npasa Ha cnpaBennBuin CyA, AK Lie BU3HayeHo KoHBeHLi€l.

OCKinbKu1 NOsIOXeHHA 3aKOHOAABCTBA LLOAO 3[iNCHEHHA CYyAOUYMHCTBA B yMOBaXx
HaZ3BUYAMHOI CMTYaUii Ta nig Yac BOEHHOIO CTaHy MaloTb TUMYAaCOBUN Xapak-
Tep, HeobXiAHO NpoBOAUTY NepioANYHUI Nepernag NocibHKKa, ypaxoByun
KOMeHTapi BifnoBiAHNX 3aLUikaBneHnX CTOPiH, 30Kpema npefCcTaBHYKIB CygoBOI
cMcTeMun, aBOKaTypu, FPOMaAAHCbKOro CYCifibCTBa, HEYPAQOBUX OpraHizauin.

MocibHMK Ma€e TaKy CTPYKTYpY: NepLua YacTHA OXOMJIHE NpoLefypHi NUTaHHS,
LLLO CTOCYIOTbCA BCIX BUAIB CyAOBUX NPOBafKeHb, — Y Hill 30CepeKeHo yBary
Ha 0COGMNBOCTAX KPMMiHaNbHOIO NPOBAAXKEHHSA; APYyra YaCTUHa MiCTUTb opra-
Hi3aUilHi Ta TEXHIYHIi BUMOrM JO MpoBedeHHA CYAOBUX 3aCifaHb Y peXuMi
BijeoKoHdepeHLUil.

Y popatkax nogaHo nepenik Kpalloi NpakTUKY i BiNOBiAHI pecypcu, Wo BCTa-
HOBJTIOIOTb EBPOMNENCHKI MPUHLUWMN CTOCOBHO MPaB JIIOANHY | CTaHZAPTV ANC-
TaHUINHOro NpaBocyaas.

Merta Ta cpepa 3actocyBaHHa B CTOP. 5



OCHOBHI NMPUHU UM

A. Pexrm HaA3BMUYANHOIO CTaHy He N036aB/IA€ CTOPOHY rapaHTiii cnpaBea-
NBOTO CyAy.

B. ’KopHa cTopoHa He NoBMHHa 6yTn No36aBneHa BM3HAYE€HOI 3aKOHOM
MOXJIMBOCTi 6y TM 3aCnyxaHoI0 CyioM abo CTeXmnTI 3a npouecom. KogHa
CTOpPOHa He MOBKHHa NnepebyBaTh y CYTTEBO HEBUTIAHOMY CTAHOBULLI
NOPIBHAHO 3 iHLLIOK CTOPOHOIO.

C. BaknmBiCTb IOPMAVNYHOIO NPeacTaBHULTBA Ma€ BMpilLanbHe 3HaUYeHHA
ANnA cnpaBepnmBoro po3rnagy cnpasu. Cya NOBMHEH 3axuvLiaTy MpaBo
CTOPOHU Ha edeKTUBHY JOMOMOrY aABOKaTa nif Yac ycix CyqoBumx npo-
BaKeHb, 30Kpema KOHOIAeHUINHICTb CNinKyBaHHS.

D. Ocobnusy yBary HeoOXiHO NPUAINUTM [OTPMMAHHIO NPaBa Ha 3axucT y
KpUMiHanbHOMY MPOBaKeHHI.

CTop. 6 » 3aranbHi NPMHLUMAN WOAO NPOBeAEHHA ANCTaHLiIHUX CYAO0BUX 3acifaHb



YacTtmHa |

NMPOLEAYPHI ACNEKTU
PEXXUMY BIJEOKOH®EPEHLIT
3 TOYKU 30PY NPABA

HA CNPABEAJIUBUN CY],

KepieHuymeo wjo00 ecix cydosux npoeaodxeHb

PiweHHA npo npogedeHHA OUCMAHUitUHO20 Cy008020 3ACiOdHHA

Mpaeuno 1. lepx<aBy NOBUHHI 3a6e3neunTyi 3aKOHOAaBYY 6a3y, AKa HaJdae
cydam [OCTaTHI MifcTaBy AnA BUPILLEHHA NUTaHHA NPO Te, Y MOXKHa abo um
NOTPiI6GHO B KOXXHOMY KOHKPETHOMY BUMAZKy NPOBOAUTA ANCTaHLiiHE CyaoBe
3acCijlaHHsA.

1.

Cyn Bupillye NUTaHHA MPO MOXNMBICTb NPOBeAEeHHA CYLOBOro 3aci-
JaHHA B peXXnMi BigeokoHbepeHLUii 3a HaABHOCTI BigNOBIAHMX TEXHIYHNX
MO>KJINBOCTEN.

Po3srnagatoumn MoXnmBiCcTb po3rnagy Cnpasy B AUCTAaHLIMHOMY pexKuMi,
Cy[ MOBVHEH YPax0BYyBaT/ TEXHIYHI MOXKITMBOCTI Cyaly, CTOPiH Ta IX npea-
CTaBHMIKIB, iHWWNX YYaCHUKIB.

Cyn noBKMHEH ypaxoByBaTy 06CTaBMHW rpyn yyaCHUKIB npouecy, AKi
nepebyBatoTb y BPa3nvMBOMY CTaHOBULLi (HEMOBHONITHI, 0cobu 3 iHBa-
NiAHICTIO TOLWO), WO MOXe NepeLlKoaXKaTh 0cobi 6paTn caMocCTiliHy Ta/
abo NOBHOLHHY yyacTb Yy CyOBOMY 3aciflaHHi 3a JonomMoroto 3acobis
BileoKoHdepeHL3B'A3KY.

Cyn ma€ 3HaTu Npo ¢i3nyHe MicLle3HaXOOKEHHA YUYaCHUKIB npoLiecy,
30KpeMa Npo Te, Yn 6epyTb BOHM yyacTb Y CYAOBOMY 3aciflaHHi 3 Tepu-
TOpIT iHLWOT feprKaBy abo 3 TMYACOBO OKYMOBAHOT TepuTOpil YKpaiHu,
TepuTopii NpoBeAeHHA BOEHHUX Ail.

I3 MipKyBaHb 6e3neKkn cyn NOBMHEH PO3MIAHYTU MOXKIUBICTb BUKOPU-
CTaHHA 6e3neyHnx micub AnA 6e3neyHoro NiAKMYEHHA AK anbTepHa-
TUBM Gi3NYHOT NPUCYTHOCTI B 3anax 3acifaHHaA cygy. Taki micus, Ak Bigain

YactuHa l. MpoueaypHi acnekTn pexumy BigeokoHdepeHLuii 3 Toukn 3opy npasa... » CTop. 7



noniuii, geprkaBHi aAMiHICTPaTMBHI yCTaHOBMW Ta iHLLI 3a3[anerifb BHECEHi
[0 nepeniky Micua, MOXXYTb MPUIAMATK AK YCiX yYaCHMKIB CYA0BOro 3aci-
JaHHA, TaK | cypa/npauiBHuKiB cygy.

lMpasuno 2. Cyn Ma€ BU3HAUNTU, FPYHTYOUMCb Ha NOJSIOXKEHHAX 3aKOHOAABCTBA
[eprKaBu, Yv € NPoBeAeHHA ANCTAaHLINHOro CYA0BOro 3acifaHHA PO3yMHUM Ta
LOUiNbHMM 3 ypaxXyBaHHAM KOHKPETHMX 06CTaBUH CnpaBw, Ta 06rpyHTyBaTu
CBOE piLlUeHHSA.

Mpaeuno 3. CTopoHV NOBVHHI MaT! MOXKAUBICTb OOMIHATUCH i3 Cy[OM iHbOp-
MaL€l0 3 TaKUX NUTAHb: i) Y4 MOXK/MBO ab0 UM HEOOXiAHO MPOBOANTY AUCTAH-
LjiiHe cynoBe 3acilaHHA y cnpasi; ii) AKX KOHKPETHYIX 3aX0iB MOTPIOHO BXUTK
LA NpOBefeHH:A ANCTaHLiIHOIO CYA0BOro 3acifaHHs; iii) BUpiLLeHHs npobnem
6e3neKu CTOpIH; iv) MOXNMBICTb 3BEPHYTMCA [0 CyAY 3 NPOXaHHAM NPOBECTM
CynoBe 3acijaHHA 3 0COOMCTO MNPUCYTHICTIO i3 3a3HAYEHHAM NPUYKIH.

1. CekpeTap CyAoOBOro 3acCifaHHA NOBUHEH 3a6e3MeunT HanexHy nigro-
TOBKY 10 MPOBefeHHA AVNCTAaHLiIHOrO CyA0BOro 3aciflaHHs, a came:

a. [epeBipnT HaABHICTb B YYaCHVWKIB HEOOXIAHNX TEXHIYHVIX MOXKIINBO-
CTel AnA yyacTi B CyOBOMY 3acCifaHHi;

b. Hapicnati yyacHukam iHpopmaLito Npo Te, AK KOPUCTYBaATUCA NnaT-
dopMoIo, a TaKOXK KOHTAKTHI AaHi Y pa3i BUHUKHEHHSA TeXHIYHUX
nuTaHb abo Npobnem i3 4OCTYNOM 0 ANCTAHLIMHOrO CYA0BOrO 3aci-
JaHHA, AKLLO TaKi BiaoMoCTi He 6ynu 3a3HayeHi B CYyJOBOMY PilLEHHI,
AKUM NPU3HAYeHO NPoBeAeHHA CYA0BOro 3aCilaHHA B peXnMi Bieo-
KOHepeHLii, ab0o AKLLO CTOPOHA, iHLWNIA YYaCHUK CNPaBW Y ix npea-
CTaBHWK O MOMEHTY NPOBeAEHHA CyAOBOro 3acifaHHA He OTPMMaB
BiANOBIAHOIo CyJOBOrO PillleHHS;

C. 3aByYacHO HagicnaTt Gopmu eNneKTPOHHO NOLUTOK (HanpuKnag, Ans
CKMagaHHsA NpUCAr) Ta 06MiKOBI AaHi Ans NigKNIOYEHHA [0 CYLOBOro
3aCigaHH#A, AKLLO HEOOXiHO;

d. 3anponoHyBaTu yyacHUKaM NepeBipUTK 3'€fHaHHA Nepes NpoBeaeH-
HAM Cy[,0BOrO 3aciJaHHA, 30Kpema NPoBEeCT MPOOHNI ceaHC 3B'A3KY
B JeHb CyOBOr0 3acCifaHHs;

e. [NonpocnT BCiX y4acHUKIB NPUESHATMCA O CeaHCy 3B'A3Ky abo yBiNTu
B 0ONiKOBMIA 3aM1C 38 KOPOTKUIA Yac JO NOYaTKy CYAOBOro 3acifaHHs.

2. Cyp noBuHeH:

a. Po3rnAHyTVM nuTaHHA NPO CKOPOYEHHA AHIB CyAOBMX 3acifaHb 3
ypaxyBaHHAM Pi3HUX YaCOBUX NOACIB i BpaxyBaTw, WO ANCTAHLiNHI
CynoBi 3acigaHHA NoTpebytoTb NiABULLEHOT KOHLIeHTpaLil yBaru Big
YYaCHUIKIB;

CTop. 8 » 3aranbHi npMHLUMNN WOAO NPOBeAEHHA ANCTAaHLIIHUX CYA0BUX 3acifaHb



b. Po3rnsaHyTV MOXNMBICTb POOUTY NEpepBM, Lo CTOPOHM 1 afBOKaTK,
AKi Pi3MUYHO He 3HaxoAATbCA B OAHOMY MiCLli, MO MPOBECTU NPU-
BaTHY KOHCY bTaLito;

c. BusHauuty nopapok, y skomy 6yayTb 3aCnyXxoByBaTU CBiAKiB Ta eKc-

nepTiB, @ TAKOX Yac i cnocib 3anpoLleHHA iX A0 ANCTAHUIAHOT 3ann
CydOBMX 3acifaHb.

MNepen noyaTKkom CyOBOro 3acijaHHA YYaCHUK NPOBafXeHHA NOBNHEH
HagaTu cyay BCi HEOOXigHI LOKYMEHTU AnA po3rnagy cnpaBu, 30Kpema
KOMito OKYMEHTA, L0 NOCBIAYYE 0COOY, LOKYMEHTU, AKi NiATBEPAXKYIOTb
NOBHOBA)KEHHSA NpeACcTaBHMKA NOTo iHTepeCiB, AKLLO IX HE MiCTATb MmaTe-
pianu cnpaswu.

lMpaeuno 4. PiLueHHA NOBMHHO NigNAarat nepernagy KOMNeTeHTHAM OpraHoM
BiAnNoBiAHO A0 HaLiOHANbHOro 3aKOHO4ABCTRA.

1.

3rigHoO 3 HauioHaNbHMM 3aKOHOLABCTBOM pPilLeHHA NPO NPOBeAEHHA
ANCTaHUiNHOro CyAOBOro 3aciJaHHA He NigfiArae nepernagy OKpemo Bif
pilleHHsA, yXBaneHoro no cyTi CrpaBu.

lpaso Ha epekmusHy y4acme

lMpaeuno 5. Cyn mae HaoaTy y4aCHUKaM MOXITMBICTb NMEPEBIPUTY AKICTb 3BYKY
Ta 306parkeHHs abo [0 MOYaTKy Cy[0BOro 3acifjaHHA (HanpuKnag, BUKOHABLUN
camonepeBipKy), ab0 Ha NOro NMovaTKy, L6 KOXKEH YYACHUK MiF O3HAalOMUTUCA
3 0cO6NMBOCTAMU NIATPOPMU ANA NPOBELEHHA BijeOKOHbepeHLil.

1.

TexHiuHi 3aco6u Ta TeXHONOTII, AKi BUKOPUCTOBYIOTb CYZ Ta YYaCHWUKMY,
MOBUHHI MaTN HaneXHy AKICTb 300pakeHHA Ta 3BYKY, a TaKoK 3abe3ne-
yyBaTu iHGOpMaLiiHy 6e3neky.

YyacCHMKM CyA0BOro npoLuecy NOBUHHI MaT! MOXIUBICTb Yy T 1 6aumnTm
Xif, CyAoBOro 3acigaHHaA, CTaBUTK 3anNnUTaHHA Ta OTPMMYBATW Ha HUX Bid-
rnoBigi, peanizoByBaTH iHLWIi NpoLecyanbHi NpaBa 1 060B'A3KMU.

CTUcnicTb | TOYHICTb MatOTb BUPILLANIbHE 3HAYEHHA Nig Yac ANCTaHLiINHNX
CypoBMX 3acifaHb. CTOpoHaM peKoMeHAYETbCA MaKCMMabHO BUKIaAaTL
CBOI JOBOAM Ta apryMeHTV NMMCbMOBO, 0CO6MMBO y BUMAAKYy CKagHoI
JloKa30Boi 6a3u.

lpaesuno 6. Iig yac oUCTaHUIMHOIO Cy4OBOro 3acifaHHA Cyd MOBMHEH MaTu
3MOry NOCTINHO BiACTEXYBATU AKICTb 300pakeHHA Ta 3BYKY Bij€03B'A3KY,
W06 3BECTU AO MiHIMYMY KiNbKiCTb TEXHIYHMX HECMPABHOCTEN, AKi MOXYTb
BM/INHYTM Ha NPaBO CTOPiH OpaTh aKTUBHY YYacTb Y NPOBALKEHHI.

YactuHa l. MpoueaypHi acnekTn pexumy BigeokoHdpepeHLuii 3 Touku 3opy npasa... » CTop. 9



1. Cyp NOBMHEH YBaXHO CTEXWTY 3a TUM, LWO6 yCi yYacHUKN Bynu NpUCy THi
B CYOBOMY 3aCiJaHHi 1 MOV CTEXUTM 3a NOTro nepebirom, HaNnprKIag,
nepeBipATY, YN He NepeprBaAETLCA 3B'A30K (3aBMC eKpaH), i LWBMAKO Ta
HaNIEeXKHUM YMHOM pearyBaTy, SIKLLO BMHUKAOTb Npobnemu.

2. CekpeTap CygoBOro 3acifjaHHA 3[iMCHIOE NOTOYHNIN KOHTPOJb AKOCTI
3BYKY Ta 300pakeHHsA, a TaKOXX KOHTPOJIIE POOOTY TEXHIYHUX 3acobiB
Bifleo3anucy WnAXoM CnocTepexeHHs 3a iX poboTolo.

3. Ha sumory cypgi/ronoByto4yoro cyaai BignosiganbHuin NnpauiBHUK cygy
NMOBMHEH BUMMNKATL MiKPOQOH.

Mpasuno 7. Cyn mae 3a6e3neunTii MOXKMBICTb 6AUNTI 1 UyTW TPAHCAAL AnA
BCiX YUACHVKIB NPOBAaKEHHSA, @ TAaKOXK ANA NPeACcTaBHUKIB rPOMaaCcbKOCTi,
AKLLO CyAOBE NPOBAaXEHHA NPOBOANTLCA Y BiKPUTOMY dpopMmarTi.

1. AKWwo B cyay BUHNKHYTb MOOOOBAHHS, LLO AKICTb 3B'A3KY HEraTMBHO BM/U-
BA€ Ha CyoBe 3acifjaHHA, NPOo Lo CMTyauito ciig HerarHo NoBigoOMUTY
YYaCHUKIB.

2. Y cyny Mmoxe BUHUKHYTU noTpeba NOBTOPUTY Te, WO LWOKHO Bigbynocs,
AKLLO YYACHMK He Mir CTEXNTY 3a NpoLecom. AKLLO AKICTb 3BYKY UM Bigeo
3HAYHO MOTiPLIYETbCA Mif Yac 3anMTaHHA YN HAJlAHHA apryMeHTIB, MOXe
3HapoOMTMCA IX NOBTOPEHHSA, TOMy NpoLec HabaraTo neriie NpoBecTy 3a
[AOMOMOTOI0 CTUC/IVX 3aMMTaHb YN apryMeHTIB.

3. Cyp mae nonpocuTy CTOPOHM MOBIZOMAATY NPO 6yAb-AKi npobnemu Lwoao
opraHizauii abo npoBeAeHHA ANUCTAHLIHOIO CyA0BOro 3acigaHHA.

lMpasusno 8. [ig yac yxBaneHHA pilleHHA NPo NPOoBeAeHHA AUCTAaHLiINHOro
Cy[OBOrO 3acCilaHHA | MOro NPaKTUYHKX aCMeKTiB Cyf Ma€ BpaxoByBaTy 0bCTa-
BWHV Ta TPYAHOLLi OCib, AKi nepebyBatoTb y BPa3nvBOMY CTaHOBWLLI, AK-OT AiTw,
MirpaHT a6o ocobu 3 iHBaniAHICTIO.

1. Mg yac cynoBoro 3acigaHHa cnig nogbatn Npo 3axucT ocib, Aki nepeby-
BalOTb Y BPa3/IMBOMY CTaHOBMWLLi, 30KpeMa ocCib i3 BagaMu NCUXiYHOTO
PO3BUTKY, 3 ypaxyBaHHAM NoBaru Ao iXHbOI rigHOCTI Ta iHTepeciB.

2. Cyp NOBVHEH ypaxyBaTu, HAaCKiNbK/ CMCTeMa BifeOKOHPepeHL3B'A3KY
LOCTYMHa AndA oci6 3 iHBanigHicTio (HanpuKnag, 3 Bagamm 30py, CIyxy,
NCUXiYHMMKM po3agamu Towwo) abo iHWNX ypa3nmeux ocib.

3. Tligyac po3rnagy cnpasu B 3aKpUTOMY CYAOBOMY 3acCifaHHi (Hanpuknag,
y CiMeMHMX cnpaBax) MatTb OyTY NPUCYTHIMK NMLLE CTOPOHN Ta iHLWi
ocobu, AKMM cy HafaB [o3Bin 6yTv NPUCYTHIMN.
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lMpaeuno 9. Cyn mae oronocuT nepepBy B CYyGOBOMY 3acCifaHHi B pa3i BUHUK-
HEHHA TEXHIYHOI HECMPaBHOCTI 4O MOMEHTY il YCYHEHHS, 3a/1eXKHO Bif i xapak-
Tepy. Take 3ynMHEHHA Ma€ 6yTun BifOOpPaKeHO B MPOTOKOJi ANCTaHLiIHOrO
CyAOBOro 3acigaHHs.

1.

BipnoBigHO A0 HauioHaNbHOro 3aKOHOAABCTBA YYACHUK CMIPaBy, AKUN
Nofas BigMoBigHe KNOMOTaHHA, HeCe PU3MK BiICY THOCTI TEXHIYHOT MOX-
NVBOCTI NiIAKAOYNTUCb A0 ANCTAHUINHOIO CyA0OBOro 3acifaHHA nosa
NPUMILLEHHAM Cyay, NepeprBaHHA NiAKMIOYEHHA TOLLO.

Ha nouyaTky AMcCTaHUiMHOro CyaoBOro 3acifaHHA Cy[ NOBMHEH MOBIgo-
MUTU YYaCHMKaM, AK CaMe BOHW MOXYTb MOBIZOMAATU NP0 BUHUKHEHHSA
HenepenbayeHnX TEXHIYHMX NPO6eM Mif Yac ANCTaHLiIHOIo CyOBOrO
3acCilaHHA 1 O KOro MatoTb 3BEPTATMCA B TAaKOMY pasi.

Y pasi nepepriBaHHA 3B8'A3KY Ma€ 6y Tv BCTaHOBIEHa NpoLeaypa, 3a AKO
BCi, KOTO Lie CTOCY€ETbCA, 30KpeMa CBIKM 11 eKcnepTn, MOXYTb 3a JOMNO-
MOFOI0 OAaTKOBMX 3aC06iB NMOBIAOMUTY CyA NPO NPO6AEMY, Lo BUHMKNA
(HanpuKknag no TenedoHy, yepes TeKCTOBE NOBILOMNEHHS, ENEKTPOHHY
nowry).

loeHmudbikayia ma npusamHicme

Mpaeuno 10. Yci yyacHVKM BNCTaHLiIIHOTO CY[,0BOrO 3acilaHHA MatoTb Oy T
ineHTUdikoBaHi cygom. 3acobu ineHTUdiKauii MaloTb 6yTY YiTKO BM3HauYeHi B
3aKOHOZABCTBI 1 He BYT HAAMIPHO IHTPY3UBHMMM ab0 OOBTAKANBUMMN.

1.

Ko»Ha ocoba noBMHHa NpeACcTaBUTUCS, MOBIAOMUTU, Y/ MPUCYTHI 3 Heto
B MPUMILLEHHI iHWi 0CO6U, @ TAKOXK CMOBICTUTH, AKLLO BOHU Yn Byab-aKi
iHWi ocobu yBiNayTb Y NpuMilleHHA abo BUNAYTb i3 Hboro. Cyn moxe
PO3rNAHYTU MOX/MBICTb HaJAHHA YYaCHMKaMW CKaH-KoMil JOKYMEHTa,
L0 NOCBigYy€e 0coby, Nnepes NoYaTKOM CyJOBOrO 3aciaHHA.

BignosigHO go HauioHanbHOro 3akoHOA4aBCTBa 0coba yyacHUKa cnpasu
NiATBEPOXKYETHCA 32 [OMOMOIOI0 eNEKTPOHHOTO MiAMNKMCY, a AKLO 0coba He
Ma€ Takoro nignucy, To y nopagaky, Bu3HaueHomy 3akoHoM YKpaiHu «[1po
€QNHNIA fepKaBHUI AemorpadiuHnii peecTp Ta JOKYMEHTY, WO NiaTBep-
IXKYIOTb IPOMaAAHCTBO YKpaiHu, NocBiguytoTb 0coby un i cnevianbHWM
cTaTtyc» abo [lepxaBHOM CyAoBOI aMiHicTpaui€lo YKpaiHu (YacTuHa
yeTBepTa CTaTTi 197 [ocnogapcbKoro npouecyanbHOro Kogekcy YKpaiHu).

Cyn ma€ po3rnAHyTY pi3Hi BapiaHTV NepeBipKn 0cobu yyacHUKIB guc-
TaHUINHOro CygoBOro 3acifaHHsA, Taki Ak:

a. [NokasaTu Ha Kamepy AOKYMEHT, WO NOCBigUye ocoby, abo nacnopr.
AKLLO € cymMHiBM 260 JOKYMEHT UiTKO He BUAHO, CYA0Be 3acifaHHA He
Cnip NpoJoBXKyBaTyH, MOKN Npobnemy He 6yae BUpILLEHO.

YactuHa l. MpoueaypHi acnekTu peXxumy BigeokoHpepeHLii 3 Toukn 30py npasa... » Ctop. 11



b. MNonpocutn yyacHmKiB HagicnaTn Cyny CKaH-Konii JOKYMEHTIB, Lo
MoCBigUYyOTb 0CO0Y, ab0 MacnopTiB 4O NOYATKY Cy[OBOro 3acifaHHsA.
Hani ix MOXHa NOPIBHATU 3 fOKYMEHTaMU, AKi YH4aCHMKN MOKa3yloTb
Ha Kamepy Ha noyaTKy CyAOBOro 3acijaHHs, WO AacTb cyay 3Mory
NOPIBHATU Ta NiATBEPANTM BiANOBIAHI BepCii QOKYMEHTIB. 3a nogauy
HenpaBaVBUX AOKYMEHTIB 0cO0U, AiKi IX MOZ4atoTb, HECYTb Bignosiganb-
HiCTb, YCTaHOBNEHY 3aKOHOM.

c. [NonepenHsa peectpauisa 3 BUKOPUCTAHHAM BifMNOBIAHOMO AOKYMEHTA,
O NOCBigUye 0COBY. YUaCHNK MOXe 3apeeCcTpyBaTNCA OHNAlH 3a
LONMOMOTOI eNEKTPOHHOIO NiANNCY, Yepes HalioHanbHy 6a3y fJaHuX
abo iHwy yndposy nnatdopmy. Micna Bepudikauii ocobu cynose
3acCifaHHA MOXKHa MNPOAOBXKUTU. Y TaKOMY pasi KOXKeH yYaCHUK Qunc-
TaHUiMHOro Cy4oBOro 3aciflaHHA OKpPeMOo NPUEOHYETLCA 40 CYy4OBOro
3acCilaHHA B peXunMi BigeoKoHPpepeHLii Mo3a MeXXamu NpuMiLLeHHS
cyny 3 BUKOPUCTaHHAM BIIACHUX TEXHIYHMX 3aCO6iB Ta eNIeKTPOHHOIo
nignucy.

d. TipgTBepAXeHHA 3 odicy HOTapiyca/afBoOKaTa abo iHWOro opraxy.
YyacHUK moxe 6yTn NpUCYTHIM Ha AMCTaHLUinHOMY CyfOBOMY 3aci-
JaHHi 3 odicy agBoKaTa. Lle pileHHs 3abe3neuye AK NiATBEPAKEHHA
ocobu, TaK i 6e3neyHe cepepoBmLLEe AA yyacTi ocobu B CysoBoMy
3acCifaHHi.

e. lpentndikauia nonigieto. Moniyia moxe ineHTMIKYBaTV YUaCHMK],
AKNI nepebyBae BOOMA, HANPUKIIAZ, Ha MOYaTKy AMCTAHLiHOMO Cyfo-
BOro 3acCigaHHsA.

f.  Bni3sHaHHA cTopoHamu abo cBigKamu. 3a BiACYTHOCTI iHLIOro cnocoby
ineHTUdIKaLii B po3nopagxeHHi cyaly iHWi yYacHMKNY, 3@ MOXKITNBOCTI,
MOXKYTb ileHTUdiKyBaT ocoby Ta nigTeepanTK ii. Henpasawmsi 3aasu
KapatloTbCA 3aKOHOM. KOXeH Ma€ NpaBo 3aABUTMH, LLIO B CY[,OBOMY 3aci-
JaHHi NpyCcyTHA iHWa ocoba (noctaBuTK NpoBefeHy igeHTUdIKaLio
nig, CyMHiB).

lMpasuno 11.1prBaTHICTb YY4aCHUKIB ANCTAHLIiMHOro CyA0BOrrO 3acCifaHHA Ma€
Oy TV HaNEXKHO 3axMLLEHA | Cy Ma€E BXKMBATU 3aX0fiB ANA 3HVXKEHHS PU3KKIB
AnA Hei. NoTpibHO BXNMTN BCiX HEOOXIAHVIX 3aX04iB OO0 YCYHEHHA Oy b-AKOro
PV3NKY NOPYLUEHHA NpPaBa CTOPiIH Ha MOBary 4O NPYBaTHOCTI.

1. TMpwuBaTHicTb i 6e3neKa € HeBiA EMHMM YMOBaMM ClpaBeasINBOro Cyao-
BOro po3rnagy.

2. Cyn ma€e 0o3BONATY yyacCTb y AUCTaHUIMHOMY CyAOBOMY 3acCifaHHi nuwe
ocobam i3 3aTBepAXKeHOro abo nonepeaHbO 3aPEECTPOBAHOIO CMNCKY
3a YMOBW JOTPVMAHHSA 3a34aJ1€TiAb Y3rogXeHnx yMOB LLoAo ny6niyHoro
XapakTepy CyaoBOro 3acigaHHs.
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Cnucok yyacHuKkis, ixHi 1B, npodecinHa HanexHicTb i BigoMocTi npo
Micu, i3 AKX BOHM 6paTMyTb y4acTb Y CyAOBOMY 3acCifaHHi, MaloTb 6y Tu
3a3ganerigb y3rogeHi Ta HafjaHi CTOpoOHam.

AKwo cynoBe 3acifaHHA € BiAKpUTUM i/ab0 MOro BUCBITIOBAaTUMYTb
mMefia, y4aCHMKIB cnif 3a3ganerigb noBigoMmnTy Npo Le.

CeKkpeTap cygoBoro 3acijaHHA NOBUHEH MepeKoHaTUCA Y BigCyTHOCTI
0Cib, AKi He3aKOHHO (HeCcaHKLiOHOBaHO) MiAKMIOUUINCA A0 AWNCTAHLN-
HOro CYAOBOrO 3acCifaHHA, MepPernAHyT CNUCOK MigKMOYeHMX oCib i
nepeBipnTK NOro BiANOBIAHICTb CMUCKY YYaCHMKIB CyAOBOro npouecy
Ta 0Ci6, AKMX JOMNYLEHO A0 CNOCTEPEXKEHHA 3a CYAOBMM 3acCilaHHAM, a
TaKOX TXHIO KifbKiCTb.

[Ty6éniyHicme i 3anuc

Mpaeuno 12. Cyp mae 36eperti Nyo6niyHUI XapakTep AUCTAHLUINHOIO Cyfo-
BOrO 3aCilaHHA Yepe3 CTBOPEHHA LiNliCHOI NpoLeaypy y4acTi F[POMafCbKOCTi.
[My6niyHicTb ANCTAHLIIHOTO CYAOBOrO 3acilaHHA MOXHa 3abe3neunTu, Hanpu-
Knapg, O3BONMBLUM FPOMaACbKOCTi MPUEQHATUCA A0 ANCTAHLINHOIO CYy0BOrO
3acilaHHA B peanbHOMy Yaci abo po3miCTMBLLK AOrO 3anncKn Ha BebcanTi cyay.

1.

[locTyn rpomaacbKocTi, AKWO BiH NependayeHmnii HaLioHaNnbHUM 3aKo-
HOAaBCTBOM, Ma€ OyTn 3abe3neyeHunii HaBiTb Nif Yac Hag3BUYANHOTO
ctaHy. Cyq Ma€e BpaxoByBaTUu AK BUMOI/ 3aKOHOAABCTBA, TakK i TEXHIYHI
MONMBOCTI AN1A NPOBEeAEHHA BiAKPUTOro CyaoBOro 3acigaHHs.

[ncTaHuinHe cnocTepekeHHs Mae Oy Ty [O3BONIEHMM, AKLLO Lie BigrnoBigae
iHTepecam NpaBOCYAAsA; BOHO He MO>Ke AO3BOIATUCD, AKLLO Lie LWWKOANTb
npasocyaao y cnpasi, AKy po3rnagac cyn. Cyam NOBMHHI BpaxoByBaTu
iCHYBaHHA TakMX PU3MKIB y CrpaBi, AKa po3rnAfacTbCs, i 3a3ganerigb
ouiHVTK, Y Oyfe BigaaneHUn JOCTyn B iHTepecax npaBocyaas. Lie mae
6y TV BifOoOpaXKeHO B CyAOBUX PIlLEHHAX i B 3MiCTi OyAb-AKNX HAaCTaHOB,
AIKi BiH HaOa€.

MpeacTaBHMKN MeAia MOXYyTb JOMOMOITY 3 OHNANH-AOCTYNOM A0 CyfO-
BOro 3acigaHHA. Cyf TakoXX MOXKe PO3IIAHYTN MOXNBICTb CTBOPEHHA
6e3neyHOro KaHasny NigKnYeHHsA A1a XKypHanicTiB, AKi 3MOXYTb Y TaKu1i
CNoci6 CTeXXUTY 3a CyAOBUM 3aCiJaHHAM.

Mpaeuno 13. 3a6opoHeHo doTorpadyBaHHsA, 3aNNCyBaHHS, TPAHCIOBAHHS
Yy B iHLWMIA CNOCI6 MOLWMPEHHA 6yab-SKOT YaCTMHU AUCTAHLiIIHOFO CYA0BOIro
3acigaHHA (pa3om i3 ayaio3anvcamu) 6e3 nonepeaHbOro AO3BONY Cyay.

1.

Ha noyuaTky cyfoBOro 3acigaHHs Cy NOBUHEH MOSICHWTI CriocTepirayam,
30KpemMa rpomMaacbKocTi Ta Mefia, Wo HecaHKLUioHOBaHWIA 3anuc abo
TpaHCNALiA CyA0BOro 3acilaHHA € HE3aKOHHMM.
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Ceioku ma ekcnepmu

lMpasusno 14.Y mexax, [O3BONIEHUX HALiOHANIbHUM 3aKOHOAABCTBOM, JOMUT
CBifKiB Ta eKCnepTiB Mig YaC AMCTAHLINHOro CyA0BOro 3acCijlaHHA Ma€ Npo-
BOAUTUCA B MOPALKY, MaKCMMaNbHO HabNMKeHOMY [0 MPAKTUKK iX 4ONUTY B
3ani 3acigaHHaA cygy.

1.

Cyn NoBVHEH 3aNMWaTUCA NMUbHUM, aKTUBHUM i YyNHUM A0 NoTpeod i
npo6nem CBifKiB, AKi Aal0Tb NOKAa3aHHSA ANCTaHLiNHO.

CBigok abo ekcnepT Moxe bpaTy yyacTb y CyLOBOMY 3acifaHHi 3a Jono-
MOFOI0 Bije03B'A3KY TiNbKM i3 32511 Cy[oBUX 3aciaHb (MPUMILLEHHA) Cyay.

AKwo cBifKku nepebyBatoTb y BpPa3IMBOMY CTaHOBMULLI, Cy[ NMOBUHEH
PO3rNAHYTU MOXKIINBICTb MPUCYTHOCTI OCi6, AKI MOXKYTb 3aMpONoHyBaTH
iM npodeciiHy NiaTPUMKY.

AKLWO HEMAE AOCTaTHIX rapaHTil 6e3MneyHOCTi cepefoBuLLa ANs CBiaKa,
CyA TaKOX MOBVHEH PO3MAHYTA MOXIMBICTb 3yNHUTY a0 BigKNacTu
CcypoBe 3acigaHHs.

AKLO 3B’A30K NOraHum, cyg Ma€ po3rnaHy TN MOXINBICTb MPUNUHNTA
HagaHHA NOKa3aHb i BiAKNacTn CyfoBe 3acifaHHA, JOKN 3'€AHaHHA He
cTaHe 6e3neyHnm i cTabinbHUM.

Mpucaru, ypouncTi 3aABM UM geknapawii MOXHa NpOBOANTY 3a JOMOo-
Moroto Bigeo3s'asky. Ocoba, Aka cKnagae Nnpucary, pobutb ypoumcTy
3asBY UM AeKapaulito, i NOBMHHA NianuMcaT AOKYMEHT. [JoKyMEHT MOXHa
BiCKaHyBaTV abo choTorpadysaTtu i HagicnaT 4o Cyay B €N1eKTPOHHIN
dopmi.

ig yac gonuTy CBIgKIB Ta eKCcnepTiB Cya NOBUHEH AOTPUMYBATUCA
KepiBHMX NpMHUMUNIB WOAO €NeKTPOHHMX A0Ka3iB, BUKIAAeHNX Y pO3-
Jini Woao oTpMMaHHA YCHUX MOKa3aHb 3a 4OMOMOIo ANCTAaHLIMHOIO
3B'A3KY (KepiBHi npuHumnu 1-5).

lMpasuno 15. Cnig petenbHO NpodymaT BiANOBIAHI opraHi3auinHi 3axoaun,
o6 3a6e3neunTi LinicHICTb ANCTaHLUiNHMX 3acifaHb Ta YHUKHYTU TUCKY abo
BM/MBY Ha CBIAKIB UM eKCnepTiB Mif Yac Taknx 3acigaHb.

1.

AKLLO yyacHUK, AKUIN 6epe yyacTb Y CyOBOMY 3acifjaHHi ANCTaHLIHO, €
CBiKOM, Cy MOBUHEH PO3MMAHY TN aBTEHTUYHICTb, HAAINHICTb | JOCTOBIP-
HiCTb NOKa3aHb CBifKa, a TAKOX BiACYTHICTb BNMBY 3 OOKY iHLWKMX OCib.

AKLLO cyA Ma€ CYyMHIBM LWOAO BTPYYaHHA B NOKa3aHHA CBifKa, Cya MoxKe
pO3NOpPAAMTUCA MPO HafaHHA CBIAKOM MoKa3aHb 3 odilinHo 3ape-
€CTPOBAHOrO MicuA, HaNPUKNag 3 NpUMILLeHHA cyay, iHWOoro Bignosia-
HOro filepP>KaBHOro opraHy, odicy afABOKaTiB BifnoBigHOI CTOPOHU abo
nocepepHuKiB.
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3. Cyn moxe BMKOPUCTATY TaKi BapiaHTV ANA 3MEHLUEeHHA pU3MKy Henpa-
BOMIPHOrO BTPYYaHHA B OLiHKY OCTOBIPHOCTI MOKa3aHb CBifKa.

Lokasu

a.

MNMonpocuTy cBifKa «NoKasaTu» NPUMILLEHHS, Y AKOMY BiH NepebyBae,
MOBEPHYBLUM Kamepy Ha CBOEMY NPUCTPOI. 3a NoTpebu Lo npoueaypy
MO>KHa MOBTOPIOBATK MPOTArOM CyAOBOrO 3aCifaHHA.

MonpocuTn cBigKa AaTh NOKa3aHHA 3 NPUMILLEHHSA, Y AKOMY € nuLie
OfHi ABepi, a noTiM noabaTy Npo Te, Wob nif Yac CyaoBOro 3acijaHHA
Kamepa 6yna cpokycoBaHa Ha Lix ABepAX. Y TaKoMy pasi Cya 3MoXxe
3aKnuKaTtu 6yab-aKy oco0y, AKa yBirae Ao NPUMILLEHHSA, HEFANHO NOro
3aNULWNTN.

MonpocnTn cBiaKa cicTv nogani Big ekpaHa, Wob BiH He Mir unTaTtn
6ynb-sKi MaTepiany 3 Komn'toTepa. AKLLO iCHY€E PU3MK TOTO, O CBIJOK
MIr YnTaTW 3 NiArOTOBIEHOrO CLEeHapilo, CY[ MOKe NOCTaBUTU NOMY
3anuTaHHA, Wob 3'acyBaTty, um Lie TakK.

Hapatu cBiiky MOXNuMBICTb KOHIAEHLiMHO CninkyBaTMCA B YaTi, No
Mob6inbHoMy TenedoHy UK 3a JOMOMOTOH0 iHLLOMO eIEKTPOHHOIO Npu-
CTpoIo, Wob Y pasi BUHNKHEHHA PU3UKY TOTO, WO CBIJOK Mil ynTaT 3
NiAroToBIEHOrO CLieHapito, CBIAOK Mir 6e3nocepeHbO CMiNKyBaTUCA
3 CyaoM.

BukopucTtoByBaTu OKpeMi «KiMHaTW» Ha nnatGopmi, y AKUX CBIgKN
MOXYTb OYiKyBaTW, MepLU HiX Cya AO3BONTb iM «yBilTU» O CY,OBOrO
3acCifaHHs.

MoAacHWTY, AK caMe CBIf KN 1 iHLWi yYaCHUKN MOXKYTb MPUBEPHYTU yBary
Cyqny nif Yyac CyfoBOro 3acifaHHaA (Hanpuknag, 3a AONOMOTOH0 »KeCTiB
PYK, 3a fonomoroto GyHKLiT «yaT», CTaBnAYM 3anmMTaHHA 6e3nocepes-

HbO CyZy TOLIO).

lMpaeusno 16. Cyn Ma€e HagaTy BKasiBKY WOAO NpoLeaypu, AKAX YYaCHUKK
NMOBVHHI AOTPMMYBATUCA AN1A MOAAHHA AOKYMEHTIB abo iHWWX MaTepianis nig,
Yyac ANCTaHLiMHOro CyA0BOro 3acifaHHs.

1.

3a noTpebu cyn NOBMHEH HagaTU CTOPOHaM BKasiBKM WOAO npoue-
AypW 1 3a6e3neumnTn TeXHiYHi yMOBM AnAa oOMiHY TaknMKM OKa3amMu Ta
X BUKOPUCTaHHA.

JocTyn po pokasis, AKi nogatTb Ta 36epiratoTb y undpposin dopmi, Mae
6y TV KOHTPOIbOBAHMM, @ TOUKU AOCTYMY [0 HUX — OOMEXEHUMMN.

Cyn Ma€ 6yTu 06i3HAHUM Y MUTAHHSX, MOB'A3AHNX 3 ENEKTPOHHVIMM JOKa-
3amMu, AK CTOPOHY MatoTb NoAaTh CyAy BigOMOCTI B 6e3neUHnin cnocio.
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4. [loTpuMaHHA HaNeXHOI NPAKTVKN NOBOAXKEHHA 3 €NIeKTPOHHUMMK JOKa-
3aMU € BaXKNUBMM /15 3abe3neyeHHsA 3aX1CTy JAOKa3iB sK Bif HABMUCHOI,
TakK i Bii HEHaBMUCHOT 3MiHW.

lMpasuno 17. Cnig BXUTW opraHisalinHnUX 3axoAis, Wwob 3abe3neunTi Mox-
NMBICTb ANA BCiX yY4aCHUKIB 6aunT Ta/abo uyTv MaTepianu, nogaHi nig yac
AVCTaHLUINHOro Cyf0BOro 3acCijaHHs.

1. Ookasu Ta BignoBigHi maTepiany MatoTb 6y T HaflaHi CTOPOHaM Y BOCTYM-
HWIA | HANEXHWIA Crocib.

2. Cyp mMa€ fo3BONUTY MOJAHHA €NeKTPOHHUX AOKa3iB B eNIeKTPOHHIN
dopmi.

Mpaeuno 18. MNogaHHA HOBYX 3asB, APrYMEHTIB Ta/abo foKas3iB nig Yac guc-
TaHUINHOro CyoBOro 3acijaHHA Ma€ BiAMoBigaTU NPUHLMMY 3MaranbHOCTI,
cyn Ma€ 3a6e3neynT MPaBo NoAaHHA 3yCTPIYHUX [OKA3IB.

1.  OnpautoBaHHA HOBMX 3as1B, apPryMeHTIB Ta/abo 10Ka3iB He Ma€ Oy T HEBW-
rifH1M ans cTopiH abo HagaBaTy HecnpaBeanvBY NepeBary OfHil 3 HUX.

2. Cyp noOBMHEH 3aBXAW OUiHIOBATM AOCTOBIPHICTb AOKa3iB, 30KpemMa iX
axkepeno.

3. EneKkTpoHHi fOKa3uM MOBMHHI OLHIOBATUCA TaK Camo, AK i iHLLi BUAN JOKa-
3iB, 30Kpema LWoAo 1X HaneKHOCTi, 4OMYCTUMOCTI, LOCTOBIPHOCTI, BipO-
rifIHOCTIi, TOYHOCTI Ta UiNiCHOCTI.

[Mepeknaoadyi

lMpaeusno 19. AKwWo nig Yac ANCTaHLINHOrO CyfoBOro 3acifaHHA BUHMKAE
notpeba B nepeksiafayeBi, nepesara BigAaeTbCsl NPUCYTHOCTI MepeKnagaya
nopsAx i3 y4aCHUKOM, AKWIA He BONOZIE MOBOIO CYAY.

1. Cnig goknactu 3ycunb Ansa NOCTIMHOIO 3a5lyuYeHHA nepeknagayis, Konv
BMIMAra€eTbCA BUKOPUCTAHHA IXHIX MOCAYT, Ta BIEBHEHOrO BUC/TOBEHHA
HUMK Npobnem, Lo BMHKKaLOTb. [epeknagay Ma€ NpaBo CTaBUTK 3anu-
TaHHA ANA YTOUHEHHA nepeknagy.

2. Cyp Ma€ BUPILWNTY NUTAHHA WOAO0 KOHPIAEHUINHKX | BigOKpeMneHunx
KaHaniB 3B'A3KY 40 NoYaTKy AMCTAaHLINHOIo CyAoBOro 3acigaHHs.

lpaeusno 20. [Nepeknagay NOBMHEH MAaTW HaneKHWUM Bi3yaslbHUM KOHTAKT 3
0co60t0, MOBNEHHSA AKOT NepeKnagaE, NPOTAroM YCbOro CyAOBOro 3acifaHHs.

1. Ocoba, une MoBNEHHA NepeKnagatoTb, NOBMHHA NIATPUMYBATU 30POBUIA
KOHTAKT i3 Kamepolo Ta CUZAITU Ha TaKil BigcTaHi Big Hel, o6 ii 6yno nobpe
BMAHO. He cnig cnpitv cnmHoto 4o BikHa UM iHLWOrO AXKepena CBiTna.
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Okpemi npasusa wjo00 KpumMiHAIbHUX NPOBAOXeHb
JlecimumHa mema

lMpasuno 21. AKLIO 3aKOHOAABCTBO HE BUMAra€ OTPMMAHHSA BiflbHOI iHpop-
MOBaHOI 3roan 06BMHYBaYeHOro, pilleHHA cyay wogmo roro abo ii yyacTi B
AVCTaHLUiNHOMY Cy[0BOMY 3acCiaHHi NOBUHHO MaTy IEFTUMHY METY.

1. OcCKinbKn HauioHaNbHe 3aKOHOAABCTBO HE BUMAara€ OTPUMAHHSA BiflbHOT
iHbopmoBaHoIi 3rogn 06BNHYBaYEHOTO, PilleHHA CyAy WoAo Noro abo ii
y4yacTi B ANCTaHLUiNHOMY Cy[,OBOMY 3acCiflaHHi MOBUHHO MaTu NeriTMMHy
MeTy.

lMpaeusno 22. JleriTnmHa MeTa NpoBedeHHA ANCTaHUiNHOro CyfoBOro 3aci-
[aHHA y Mexax KpMMiHanbHOro MPOBafXeHHA MA€E MPYHTYBATUCA Ha TaKKX LjiH-
HOCTAX, AK OXOPOHa MPOMaACbKOro NopsAAKY, OXOPOHa 340POB’A, 3anobiraHHA
BUMHEHHIO MPaBONOPYLUEHb | 3aXMCT NPaBa Ha XWTTsA, cBOOOAY, 3aX1CT CBIfAKIB
i noTepninux Big 3nounHie. Cya MoXke po3rnagati NMTaHHA JOTPUMaHHA Npasa
Ha cnpaBeaMBUN PO3rNAg CNpaBy YNPOAOBXK PO3YMHOIO CTPOKY, 30Kpema,
Ha HaCTYMHWX CTafiaX NPOBafXeHHA MicnA po3rnAay cnpasuv B CyAi nepLioi
iHCTaHUI.

1. MeTa npoBefeHHs OUCTaHUIIHOMO CYAOBOrO 3acCifaHHA Moxe 6yTn
BM3HaHa NEeriTMMHOI y 3B'A3KY 3 Hal3BMYalHUM | BOEHHUM CTaHOM Yy
BMNaAKY:

a. 36epexeHHA 300POB’A Ta XKUTTA YYaCHUKIB Y pa3i bombapayBaHHA
abo pusnky 6ombapayBaHHs.

b. 36epexeHHA XNTTA NPeACTaBHMKIB BNaAN Ta YB'A3HEHNX LUNAXOM
YHUKHEHHA NepemillleHHA.

c. PynHyBaHHA cynoBoi iHPpacTpyKTypw.

d. PyiHyBaHHA OOPOXHbOI iIHPPaACTPYKTYpH.

e. BigcyTtHOCTi 06nagHaHHA abo NIOACHKNX pecypciB Ans 3abe3neyeHHA
6e3neyHoro nepemileHHs.

2. Y KOXKHOMY OKpemoMy Cy[OBOMY pPillleHHi CTOCOBHO MPOBeAeHHA ANC-
TaHUiNHOro CygoBOro 3acifjaHHA B KPUMiHaNbHOMY NPOBaAXeHHI Ma€e
6y TV 3a3HauveHa npuymHa Takoro Bubopy. CTopoHn MatoTb ByTH NPOiH-
¢$opMOoBaHi NPOo Ui NPUUYNHMN.

3. [wncTaHuiiHi cynoBi 3acifaHHsA MOXKYTb 06MeXKyBaTUCSA 4OCYAOBUM MPO-
BafKEHHAM abo anenAuifiHMM CyOBUM MPOBAAPKEHHAM 33 YMOBW, LIO
MOYTb MPOBOANTMCA OYHI 3aCifaHHA.
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AKmusHa yyacme O68UHy6(J‘-IeHOZO

MNMpaeuno 23. Bineo3s'A30k, Lo 3abe3neuyeTbca, MaE JaBaT OOBMHYBayeHOMY
3mory 6aumnTI 1 Yy TN yYaCHWKIB ANCTAHLIMHOrO 3acilaHHA, 30KpeMma iHLLi CTo-
POHWU, CyAAiB, CBIAKIB Ta eKcnepTiB. YYaCHUKU NOBUHHI MaTy 3MOry 6aunTi i
4yT 0OBMHYBAYE€HOrO.

1.

Cyn noBuHeH 3abe3neynTi Nif Yac AUCTAHLINHOrO CYAOBOrO 3acifaHHs

TaKe:

a.

C.

MoxnuBicTb 6aunTV 1 YyTU TPAHCAALiO ANA BCiX yYacHUKIB NpoBa-
J)KEHHA, a TakKoX AnA NpefCcTaBHUKIB IPOMaCbKOCTI, AKWO CyaoBe
3acifaHHA NPoBOoAATb Y BigKpuToMy popmari.

MoxnuBicTb AnA 06BMHYBaYe€HOro 6aunTH 1 Yy TH YY4aCHUKIB ANCTaH-
LiHOro CyaoBOro 3acijaHHA, 30Kpema iHLWi CTOPOHW, CyaaiB, CBiAKIB
Ta eKkcrnepri..

MoXnuBicTb ANnA yyacHUKIB 6aunTi 1 4yT 0OBMHYBAYEHOTO.

2. Tlig yac gucCTaHUiNHOro CyAoBOro 3acilaHHA Cnif 3aCTOCOBYBATU TaKi
NPWHLMNM WOoA0 306paKeHHs:

a.

06514ua ocobwu, sika roBopuTb (Cyansn, 06BUHYBaYEHWIA, NepeKiaaad,
aABOKaT), 3aBXAN Ma€ ByTu BUAHO HA eKpaHi.

b. KagpyBaHHA ma€ OyTu YiTKUM Ta AKICHUM LWOA0 OOBUHYBAUYEHOroO

(HanpuKnag, cnig YHUKaTN HENPUEMHMX PaKypPCiB, KOHTYPHOIO OCBIT-
neHHA abo CNoTBOpPEHD, Yepes sKi 06/1MYuYA 0COOU He BUAHO).

| 3aXMCHUK, | 0O6BMHYBaYeHNIN MOXYTb Yy Oyfb-AKMIA YacC BUCIOBUTY
3ayBa)KeHHS LWOAO KaApyBaHHA Ta BUMaraTui BHECEHHS 3MiH.

3. Bwuimorw, BMKnageHi B nyHkTax 1i 2, nepegbavatornb:

a.

C.

BukopucTtaHHA BUCOKOAKICHOTro obnagHaHHA (Hanpuknag, kamepa
n mikpodoH) abo, AKLIO €, crielianbHoro obnagHaHHs (Hanpvknag,
Kamepa aBTOMATMYHOIO BiiCTEXEHHA, MIKPOGDOH i3 3arnyweHHAM
dboHoBOrO LWymy).

PerynﬂpHe TeCTyBaHHA NoO3a CyaoBUM 3acCifaHHAM, @ TaKOX nepen
KOXXHUM CyJOBUM 3acigaHHAM.

YyacTb KBanidpikoBaHOro nepcoHany.

lMpaeuno 24.Cyn ma€e pearyBaTtii Ha TEXHIYHI HECNPaBHOCTI, NPO AKi NOBiAOM-
nAe o6BMHyBaYeHui. MNepes NoYaTKomM ANCTaHLiIHOrO CyA0OBOrO 3acifdaHHA
06BMHYBayeHuMI Ma€ O6yTy NOIHGOPMOBaAHUI NPO NOPAZOK NMOBIZOMIEHHSA
rosoBYyIOYOMY Cyani NPO TeXHIYHi HECMPaBHOCTI.

1. MoxyTb 6yTV 06paHi pi3Hi Npouenypwu, AKi AatoTb OOBUHYBAYEHOMY Ui
MNOro 3aXMCHUKY 3MOTY NOBIAOMAATA NPO TEXHIYHY HECNPABHICTb, ane iX
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NOTPIGHO NOACHUTM OOBMHYBAYEHOMY YK NOTO 3aXMCHUKY Nepea noyat-
KOM CyQOBOro 3acifaHHA. Hanpuknag:

a. [NosigomneHHs Npo HecnpaBHiCTb 6e3nocepeaHbO A0 Cyay.

b. Mpwu3HaueHHs BigNoOBiganbHOI NOCafoBoOi 0CObY, sika NepebyBaTmMe
nopsg 3 06BMHYBauYeHNM.

¢. CurHanbHa KHOMKa CnoBilLeHHA B iHTepderici 3acoby Bifeo3s'A3Ky.

2. YcinoBigoMneHHsA 06BMHYBayeHMX MPO TEXHIUYHI HECNPABHOCTI BHOCATb
[0 NPOTOKONY CyA0OBOro 3acCilaHHA.

3. KoKHY TEXHIUHY HECMPaBHICTb IKCYIOTb Yy MPOTOKONI CYy0BOrO 3acifaHHA
i3 3a3HAUYEeHHAM TaKUX BigomMmocTen:

a. XapaKTtep HecnpaBHOCTI.
b. TpuBanicTb HeCnpaBHOCTI.
C. XapakTtep BTpyYaHHs.

4. Y pasi BUHWKHEHHA TeXHIYHOT HeCNPaBHOCTI CYA MA€E PO3rNAHYTHY Taki
BapiaHTX NoganbLnx gin:

a. BigpHoBWTM cypoBe 3acigaHHA (AKLWO HecnpaBHiCcTb Byae ycyHeHa B
PO3YMHUIN CTPOK).

b. TMepeHecTn cynoBe 3acifaHHA (AKLO HECMPABHICTb He YCYHEeHa).

Lle pilweHHA TakoX QiKCyOTb Y MPOTOKONI CYy[0BOro 3acifaHHA.

Mpasuno 25.Y pasi NOCTINHOI HENPUAHATHOI MOBEAiHKN O6BMHYBAUYE€HOrO Cyf,
Mag€ criepLuy NoBigOMUTM NOMY MPO NPaBO CyAYy BUMKHYTU 3BYK, MepepBaTtu
ab0 NpV3yNNHNTIN CeaHC Bife03B'A3KY 3 06BMHYBAYEHVIM, MEPLL HiXK YXBaslto-
BaTU PilLEeHHA Npo Le.

1. Cyn noBuHeH 3a6e3neunTn JOTPYMaHHA yYacHMKaMK 3arajibHyX Npasui
CYAOBOrO eTUKETY 1 HaNeXHOI NPaKTUKN, 30KpeMa, TaknX iX aCNeKTiB:

a. flk3BeprTatncA Jo CyaAi Ta iHWMX YYaCHUKIB.
b. Ak nonpocutn HagaTy COBO.

c. [lpaBuna wopo dopmaty Ta NOCNAIZOBHOCTI NPOBeAeHHA CY[0BOro
3acCifaHHs.

2. Cnig Haragatn CTOpOHaM Npo 3arajnbHi NpaBuna, 30Kkpema, npasnna
NPUNHATHOI NOBefiHKN Ta CyAOBUN €TUKET.

3. CypnoBuHeH nonepeanTy y4acHUKIB NPO HACNiAKM HEMPUAHATHOI NOBe-
AiHKN, NepLU HiX 3aCTOCOBYBaTW CaHKL,I.

4. AKwWo 06BUHYBAYEHWIN MOBOANTLCA HEHANEXHNM YNHOM, CY[, MOBUHEH
NOBIOMUTM NOMY NPO TaKe:
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a. MoXnuBicTb 3aCTOCYBaHHA CaHKLiN.

b. CaHkKuii, AKi MOXXyTb OyTV 3aCTOCOBAHI (MOBHOBAXKEHHA BUMKHYTU 3BYK
3 MikpodoHa 06BrHYBauYe€HOro, MPU3YNUHUTK NOTO YYacTb Y CeaHCi
Bifleo3B'A3Ky abo BifKNIOUMTY NOFO).

AKLWO 0OBMHYBaUEHUI NPOAOBXKYE MOBOAUTUCS HEHANIEXHM Y/MHOM
He3Ba)kaloun Ha nonepemXeHHA Cyay, MOXKHa 3aCTOCyBaT/ CaHKLii.

MNMpaeuno 26. Y pasi BAMKHEHHA 3BYKY Bifi 06BMHYyBa4YeHOro cyn ma€ 3abes-
NeynTN NOro 3aXNCHMKY MOXKIIMBICTb | HaAani peanizoByBaTV MPaBO Ha NPaB-
HUYy JONOMOTY Mif Yac ANCTAHLINHOro Cy[0BOro 3aciaHHA | NPOBafMXeHHA
3arasom.

1. Tepepn BUMKHEHHAM 3BYKY, MPU3YNMHEHHAM yYacTi 0OBMHYBaYeHOro abo
BiJK/TIOUEHHAM 10r0 Bif CeaHCy Bije03B'A3Ky Cy4 NOBUHEH rapaHTyBaTHy,
L0 NPaBoO 06BMHYBAYEHOIO HA NPaBHKYY AOMOMOrY He byae CyTTEBO
6e3MOBOPOTHO MOPYLLEHO.

2. byab-aki caHKuii, 3acTocoBaHi o 06BMHYBaueHOro, MatoTb 6y T npornop-
LiflHMMK Oro NoBefiHLi, @ TaKOX MatoTb BYTW BHECEHI 4O NPOTOKONY
CyJOBOro 3aciaHHs.

3. Y CBOEMY pillleHHi NPO BMMKHEHHA 3BYKY, NPW3YNWHEHHSA Yy4YacTi 06BU-
HyBauyeHOro B CeaHci Bijeo3B’'A3Ky abo Moro BigKntoueHHA Cys NOBUHEH
ypaxoByBaTu Take:

a. Toi ¢aKT, o 06BMHYBauYeHWI yXKe AaB abo e He faB NOKa3aHHA Mg
yac CyfoBOro 3acCilaHHA UM Ha nonepeaHbOMY eTani MPOBAIMKEHHS.

b. Ton dakr, Wwo o06BMHYBaYEHNN MOXKe abO He MOXe MPOJOBKYBaTH
npvBaTHe CMifIkyBaHHA 3i CBOIM 3aXUCHVKOM.

4. AKwWwo 06BNUHYBAYEHUI HE MAE 3aXMCHIKA, CYA NMOBUHEH NPU3HAYNTLI IOMY
3axXMCHUKA i BifKNacTu CyfoBe 3acijaHHA Ha CTPOK, HeOOXigHWUI AnA Toro,
W06 3aXMCHYIK Mir MiAroTyBaTUCS 4O 3aXMCTy OOBMHYBAYEHOrO.

[pedcmasHuymaeo iHmepecis

Mpaeuno 27. O6BUHYBaYEHI MOBUHEH MaTu eEKTUBHII JOCTYN AO Npea-
CTaBHMLUTBA CBOIX iIHTepeciB Nnepes NOYaTKOM ANCTAHLiINHOro CyaoBOro 3aci-
JaHHA i Nig Yac Noro NpoBefeHHA, pa3oM i3 NpPaBOM A0 NOYaTKy Cy[OBOro
3acifaHHA KOH}IAEHLiIMHO CRiNKYBATNCA 3i CBOIM 3aXVICHUKOM.

NMpasuno 28. Cyn mae nepeHecTn abo NPU3YNUHUTA OUCTaHLUiiHe CyfoBe
3acifjaHHA B pasi BifCyTHOCTi 3aXMCHVIKa 06BMHYBAYE€HOrO i BXWUTU BCiX HEOO-
XifHMX 3ax0fiB WoA0 3abe3neyeHHA AOTPYMaHHA NpaBa 06BNHYBaY€HOro Ha
3aXWMCT, Pa3oM i3 MOXKNIMBMM MPU3HAYEHHAM 3axXCHUKa ex officio.
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1. 3aBigCyTHOCTI 3aXMCHVIKa OOBMHYBaYeHOrO MNif Yac CyaoBOro 3aciiaHHA
3MillaHoOro TMny moxe OyTI 3aCTOCOBAHO Taki BapiaHTu (Konm BCi yyac-
HUKU, KpiM 06BMHYBaY€HOrO, MPUCYTHI B 3a71i CyJOBOTO 3acifaHHs):

a. O6BMHyBayeHOMy [OMOMara€ OAUH 3axXMCHUK, AKUIA Gi3NUYHO Npu-
CYTHIl y 3ani 3acigaHHaA cyay. Y ubomy pasi 00BUHYBaUYeHUI MOBUHEH
MaTW MOXKNBICTb CRINIKYBATKCA 3i CBOIM 3aXNCHMKOM Yepes 3axXMLLeHy
NiHito 3B'A3KY.

b. O6BrHyBaueHOMy AonomaraloTb ABa 3aXMCHUKWU: OANH — $i3nYHO
NPUCYTHIN Ha Cy4OBOMY 3acifaHHi, Apyruin — nopag 3 o6B1HyBave-
HUM, WO6 gonomarati nomy.

2. fKuwo o6BrHYBaYeHUN NepebyBac y Bpa3nvBOMYy CTaHOBULLi (HanprKnag,
€ 0cob010 3 iHBaNigHICTIO, HEMOBHOMITHLOI 0COH010, HE BOIOAIE MOBOIO
cyqy), cnig BigaaTu nepesary 4pyroMmy BapiaHTOBI.

3. fKwo cynoBe 3acifaHHA NPOBOAATb MOBHICTIO B ANCTAHLiNHOMY PeXMMi,
nepesary cnig Bigaasatn GisNYHIA NPUCYTHOCTI 3aXMCHUKA nopAg 3
06BVHYBaUYEHVM.

4, 3axuCHKK 3aBXAW MOBMHEH MaTU MOXUBICTb Gi3UYHO 3yCTpiTUCA 3
06BUHYBaueHMM Nepeq CyaoBMM 3aCifaHHAM.

Mpaeuno 29. O6B1HYyBayYeHNI NOBMHEH MATV NPaBO PaAUTUCA i3 3aXMCHNKOM
i obmiHIOBaTMNCA KOHbIAeHUiMHOW iHpopMaLieto 6e3 Harnagy. MNpucyTHiCTb
iHLWKX OCi6 Yy NpUMILLEeHHI, y AKOMY 06BUHYBauYeHU NepebyBac nifg Yac Takoro
06MiHy, He JONYCKa€ETbCA.

1. TpucyTHiCTb CNiIBOOBMHYBAYEHNX, CMiIBKAMEPHUKIB, TOPEMHVIX OXOPOH-
LiB ab6o Gyfb-AKOI iHLWOT TPeTboT 0CcobM Nif Yac CninKyBaHHsA 06BUHYBave-
HOrO Ta MOro 3aXMCHMKa Yepes 3axuLLeHy NiHilo 3B'A3KY € NOPYLIEHHAM
npaBa Ha KOHIAEHUINHICTb TaKOro CMifIkyBaHHS.

2. [oTpuvMaHHA unx BUMOT Ma€ nepenbavati:

a. HasABHicTb NpuMilleHHA, cneldianbHO obnagHaHOro ans Toro, wob
3aNMWNTN O6BMHYBAYEHOTO HAOAWVHL B MOBHIl 6e3neL;.

b. TMonoxeHHs, WO Nnepenbayae NoKapaHHsA 3a NepexonyieHHs Takoi po3-
MOBWM, He3aNeXXHo Bif ii 3MicTy ab0 JaTu BUABIIEHHS NEePEXOMNJIeHHS.

Mpasuno 30. O6B1HYBayeHWI NOBUHEH MaTV NPaBO CMiNIKYBaTUCA i3 3aXUCHW-
KOM 3a I0MOMOroto 3axuiLeHol cuctemu. Criig 3a6e3neunTit KoHdiaeHUiNHICTb
TaKoro CnifikyBaHHA 06BMHYBauYeHOro. BukoprcTaHHA 3axuLLeHOI NiHii 3B'A3KY,
AKa € OKPeMOlo Bif NiHil Bige03B'A3Ky, 3a 4OMOMOrolo AKOI MPOBOAATbL ANC-
TaHUiHe CyfoBe 3acifaHHA, Ma€e 6y T 3axuLLeHe NPUBINEEM Ha 36epexeHHA
a[]BOKATCbKOI TAEMHULL.
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1. Cnig cnpmATK CNiNKyBaHHIO MiXK 06BMHYBaUYeHNM i NOro/ii 3aXNMCHUKOM
nig Yac AUCTaHLiINHKX CYyLOBUMX 3acifaHb i 3abe3mneyyBaTy MOro 3aXuCT.

2. Cnig BigfaBaTti nepeBary CninkyBaHHIO Yepes 3axuLieHy NiHito 3B'A3KY,
AKa € OKPEeMOIo Bifj NiHiT Bie03B'A3KyY, 3a JOMOMOro0 AKOI MPOBOAATbL
cypoBe 3acifjaHHa (Hanprknag, no TenedoHy abo uepes iHwy nnatdopmy,
HiX Ta, AKY BMKOPUCTOBYE cyA). B iHWoOMy pasi 06BrHYBaueHWIn MOXe
MaTW [OCTaTHI NigcTaBy NovyBaTMCA HEKOMbOPTHO Mif Yac CNinKyBaHHA
3i CBOIM a/JBOKaTOM.

3. fAKwo obpaHO BUKOPUCTAHHA TUX CaMUX NNaTGOPM, BOHW NMOBUHHI MaTh
BiANOBIAHI GYHKUIT AnA 3a6e3neyeHHA NPUBATHOrO CNiNKYBaHHA, Taki AK
KiMHaTa Ans o6roBopeHHsa (Aka Moxe MaTu GyHKLo TaiMepa abo KHOMKY
CMOBILLEHHSA, o6 NoBiAOMUTN 0O6BMHYBaYEHOrO Ta MOro/ii NnpeAcTaBHMKa
Npo BiAHOBJIEHHA CYAOBOro 3aCifaHHA).

4. He cnig BiggasaTty nepesary BapiaHTy, 3a AKOro Cyf, NPOCTO Orosiowye
KOPOTKY nepepB.y, Nifg yac AKOI iHLWi YYaCHUKN MatoTb 3aNULWINTK nnat-
dopmy. Y pasi BUKOPUCTaHHSA LbOro BapiaHTa 0OBUHYBaYeHWI MOXe
MaTu Baromiwi NigcTaBM BBaXaTu, WO PO3MOBY MOXYTb nepepsatu,
BifcTexKyBaTh abo 3anmcyBaTtu.

5. Tigyac cynoBoro 3acigaHHA MOXHa 0AAaTKOBO HafiaTh 06BUHYBaYeHOMY
i MOro/il 3aXNCHUKY MOXIIMBICTb CNiNKYBaTUCA B MPYBATHOMY YaTi.

Mpaeuno 31. Cnig BXUTK cnelianibHXX OpraHi3auiiHX 3axoiB Wono 3abes-
neyeHHaA 3axXMCTy KOHIAEHLIMHOCTI CNiNKYBaHHA MiX 0OBMHYBaYeHNM i 3aXu1c-
HUKOM Yy pa3i BUKOPUCTaHHA MNOCYr NepeKkafaya nig vyac Takoro ChifikyBaHHA.

1. CnigBiogaBaTtn NepeBary NPUCYTHOCTI Nepeknagaya nopydy 3 06BrHyBa-
YeHMM, KU He BOJIOZIE MOBOIO Cyay, W06 36epert KOHIAeHUINHICTb
CNiNKYBaHHA MiX 06BMHYBaYeHUM i NOro/ii 3aXMCHUKOM.
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YacTtmHa ll

OPIrAHI3ALIAHI TA TEXHIYHI
ACMEKTU PEXKUMY
BIAEOKOH®EPEHLII

OcHoO8HI sumozu

DiHaHcy8aHHA ma pecypcu

Mpaeuno 32. [lepxaBam peKOMeH0BaHO HajaBaTh AOCTATHE iHaHCYBaHHA
Ta pecypcu ans 3abe3neyeHHA eHeKTMBHOrO NPOBEAEHHA CYyLOBUX NPOBa-
IKeHb Y pexuMi BigeoKoHbepeHLii.

1. 3anexHo Big TNy 06paHoi iHPpPaCTPYKTypu (3aranbHOAOCTYNHE XMapHe
cepefoBulle abo TEXHIYHE PIlUEHHSA 3 JIOKAJIbHMM PO3TallyBaHHAM)
¢diHaHCYBaHHSA Ta pecypcu NOBUHHI NepeabayaTyi BUTPATU Ha TaKe:

a.
b.

MporpamHa nnatpopma.

AygioBisyanbHi npucTpoi (MikpodoHM, KONOHKN, BifeoKamepu TOLLO)
ANA OKpeMuX yYaCHMKIB Ta A1 3aniB 3acigaHb cyay.

MNponyckHa 38aTHICTb 3’€4HaHHA.
HaBuaHHA Ta gonomora.

AnapaTtHa iHppacTpyKTypa (AKLWO TeXHIYHE pilleHHA po3MilleHe
NOKanbHO).

Ekcnnyatauis Ta 06cnyroByBaHHsA iHGPaCTPYKTypu (AKLLO TeXHiUHe
pilleHHA pO3MillleHe NoKaslbHO).

2. TMporpamHa nnatdopma ansa AUCTAHLIMHUX CYAOBUX 3acifaHb NOBUHHA
BiAMOBIgaTU TaKUM BUMOram:

a.
b.

C.

[MpocToTa BUKOPUCTaHHS.
HapinHicTb.

3abe3neyeHHA HaneXxHOro 306paXkeHHA CyAAi, 3anu 3acifaHb cyay Ta
YYaCHWMKIB Ha eKpaHi Komn'toTepa.
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ByTn goctaTHbO 6E3MEYHOI0 3 TOUKM 30PY NOPYLLEHb 6e3neKu.

HapaHHA cnevianbHMX iIHCTPYMEHTIB, 3a LOMOMOIOI0 AKNX CyAOA MOXe
KOHTpPOJIOBaTK NpoLeypy Ta 3anobirati 310BKUBaAHHAM.

HagaHHA KOXHi CTOPOHI PiBHMX MOXNMBOCTEN ANA yyacTi.

HagaHHA cypai Ta CTOpOHaM 3MOrv KOHTPOSOBaTK nNpouec Aonnuty
CBigKa.

MonuBicTb KepyBaTV ANCTaHLiNHNMI CyAOBUMU 3aCiAaHHAMM Kinb-
KOMa MOBaMWU (iCHYIOTb 3HaUHi TeXHiYHi Npobnemu i He BCi Nnatdopmu
MaloTb TaKy MOKNUBICTb).

3. Mig yac Bubopy nnatPpopmm Takox Moxe ByT KOPUCHO BPaxoByBaTu
Take:

a.

U Hapae BOHa cyay aHanoriyHi cnocobu KepyBaHHsA npoLecom abo
6inbLuy iX KiNbKiCTb, HiX HegUCTaHLiHe cyaoBe 3acifaHHA.

fKa NOTY>XHiCTb cepBepa NOTPibHa AnA epeKTUBHOI poboTK.
AKi BOHa Ma€ QyHKLUIT ANA 3anncy CeaHCiB 3B'A3KY.

U cTBOpPIOETHCA OKpeMuid dain nicna KOXHOT naysu, 30Kpema, un
[A€ Nporpama 3mory Npu3yrnuHATY Ta MPOAOBXKYBaTV 3anuc.

[le 36epiratoTb 3anncy (Ha NOKaIbHOMY KOMM'IOTEPI Y B XMapi).
Cnoci6 3anpoLUeHHSA YYaCHVKIB (Hanpuknag, efeKTPOHHO MOLUTOH).

Ym icHyEe MOXNMBICTb BUMKHYTI Ta BBIMKHY T 3BYK MiKPOdOHIB OKpe-
MUX YUYaCHUKIB.

Ym icHye dyHKUiA yaTy.
Yac, Ha AKMI MOXHa 3annaHyBaTu CyfoBe 3acifaHHA (Hanpuknag,

3a3fanerigb MiHiManbHUI/MakCUManbHUI Yac).

Hackinbkn BoHa € JOCTYNHO0 ANA 0Cib 3 iHBanigHicTio (Hanpuknag,
3 BajaMu 30pY, CITyXy, NCUXIYHUMM PO3/1ajaMuM TOLLO) abo ANA iHLWKX
0cCi6 ypasnmBux Kateropii.

AIK HapgaloTb NOCNYrN TPaHCKPMOYBaHHSA, MMCbMOBOrO nepeknagy
YCHOTO nepeknagy.

Yum moxe nnatdopma 3abesneuysati NpAMy TPaHCIAL i Y BeOTpaHC-
nAui Nig Yac cygoBUX 3acifaHb, AKI BBaXalOTbCA BIAKPUTUMMY, | UK
Ma€ BOHa 3acobu ana nepepadi TpaHcnAUIl megia.
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PeanicmuyHicme cy008020 3aCiOaHHA

Mpasuno 33. [lepxaBu MatoTb 3abe3nevyBaTi MaKCUManbHO HabnuKeHe
4O peanicTUYHOro npoBefeHHA CyfOoBUX 3acCiflaHb, 30KpeMa NOBHOLiHHe
CNiNKyBaHHA Ta B3aEMOJit0 BCiX CTOPiH npoLecy 3 0coboto, AKY BOHW MaloTb
BUCITyXaTW.

1.

Yci yyaCHVKM AUCTaHLUINHOro Cy4oBOro 3acCilaHHA, 30Kpema Cyfl, CTOPOHU
Ta iXHi NpeaCcTaBHUKN, MOBUHHI MATW TEXHIYHI MOXTMBOCTI AJ1A MOBHO-
LliHHOI y4acTi B HbOMY.

MoTpi6bHO MiATBEPANTY, WO YYACHUKM MatOTb AOCTYN A0 HEOOXiAHUX
TeXHiIYHMX 3acobiB, 106 3a6e3NeUnTy iXHI0 MOBHOLIHHY YYacTb. OCHOBHI
enemeHTu:

a. [lponyckHa 34aTHICTb: WWBMAKICTb NigKOUYEHHA JO iHTEPHETY (Bigo6-
paXa€eTbCA B 06CA3i AaHUX, AKI MOXHa nepeaaTy 3a GpikcoBaHMI Npo-
Mi>KOK vacy).

b. AygioobnagHaHHSA: MiKPODOH i KONOHKN.

c. BisyanbHe obnagHaHHA: Bineokamepa.

3. 3ana3acifaHHA cyay NOBUHHA By TW HaneXHUM YMHOM obnafHaHa BUCO-

KOLBMAKICHUM NigKNIOUYEHHAM i BUCOKOAKICHMMY MPUCTPOAMU, W06
KOXXHOTO 3 YYaCHUKiB MOXHa 6yno fobpe uyTu i 6aumnti 6e3 nepeLukos.

Lloao nioknioueHHs pekoMeHO0BaHO BUAINMUTI 418 BiAeOKOHbepeHLUin
[OCTaTHIO MPOMYCKHY 34aTHICTb BHYTPILLHbOI MepeXKi, y T Xe Yac ayaio-
Bi3yanbHi NPUCTPOI NOBUHHI JO3BOAATY YiTKO YyTU 1 6AUnTX TOTO, XTO
roBOPUTb Y BiZNOBIAHW MOMEHT. 1A L€l OCTaHHBbOT MeTU MiKPOdOHWY,
KOMOHKM Ta BijleoKamepu MatoTb 6y TN HaNeKHOI AKOCTI.

CTOCOBHO Y4YacHUKIB, AKi 6epyTb yyacTb y 3aciaHHi AnCTaHUiliHO, cnif
ypaxoByBaTu TaKke NpaBuso:

Mpasuno 34. Cyn Mae NONpOCUTI YYacHMKIB 3abe3neunTi HagiHWI Bifeo3B's-
30K [OCTaTHbOI AKOCTI Ta HaNIeXKHY BUAUMICTb i OCBITNIEHHA AnsA epeKTUBHOT
yyacTi B ANCTaHLiNHOMY CyJOBOMY 3acCifaHHi.

1.

AKLLO B yyacHMKa, AKNI 6epe yyacTb y CyAOBOMY 3acCifaHHi AUCTaHUiHO,
BMHMKaOTb Npobnemn abo B HbOro HEMaE HeobXiAHOro TeXHIYHOro
obnagHaHHA, Cnig 3HaWTK anbTepHaTMBU, HaMpUKNag cKkopucTaTuca
NPUMILLEHHAM afBOKATCbKOI GipMM UM iHWIKMK obnagHaHUMK 3anamm
3acigaHb cyay.

AKLWo nig yac cynoBoOro 3acigaHHA NoraHun 3B’A30K, CyAAA NOBUHEH
PO3MAHY TN MOXKAMNBICTb 3yNMNHUTX CYAOBE 3aCifaHHA Ta BigKknacTn Noro
[0 TOTO Yacy, MoK 3'€4HAHHA He CTaHe HAZINHUM i CTabinbHUM.
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IHcmpyKuyii 0na yyacHukie
Yimki npasuna, iHcmpykuii ma/a6o Hag4yaneHi mamepianu

Mpaeuno 35. Cyn Ma€ Hagatn yyacHUKaM YiTKi NnpaBuna, iHCTpyKLii Ta/abo
HaByYaJibHi MaTepianu LWOAO BMKOPUCTaHHA 3acobiB Bige03B'A3Ky Ta NpoBe-
AEeHHA AMCTaHUiMHOro CygoBoro 3acigaHHA. PekomeHgoBaHO MigroTysatu
iHbopMmaLjinHi MaTepianu He nLLe B TeKCTOBOMY dOpMaTi, a Ny BUFNAAI KOPOT-
Kux Bigeo. Cnifg po3rnfaHyT! MOXIMBICTb CTBOPEHHSA iHAUBIAYaNbHNX HaBYab-
HUX MaTepianiB abo KypciB LLoA0 BUKOPUCTaHHA nnatdopmu. YyacHKam chig,
Haragatu, Lo BOHM NOCTaloTb nepes CYA0M i MOBUHHI NOBOAUTNCA HAaNEXHNM
UYMHOM 3riAHO 3 BUMOraMu YNHHOIO 3aKOHOAABCTBA, HANIEXHOI NMPaKTUKOIO
i CynoBMM eTMKeTOM, IKi MOTPiOHO aganTyBaTu A/A 3aCTOCYBaHHA Mif Yac
AVCTaHLUINHUX CYAOBUX 3acCifaHb.

1. [eAki yyacHMKM MOXyTb OyTV HeJOCTaTHbO 06i3HaHVMM 3 MPOrPaMHUM
3a6e3neyeHHAM Um iHWVMU TEXHIYHNMIK eneMeHTaMu, TOXK MOXKYTb He
PO3yMiTu, AK 6paT yyacTb y CyOBOMY 3acifaHHi. ToMy BKpali Ba>KMBO
yiTKo NoiHdOPMYBaTU IX Nepes NoYaTKOM CyLOBOrO 3acifaHHs, LWOoO YHUK-
HYTW 3anuTaHb i Npobnem Mig Yac CyfoBOro 3acigaHHs abo NprHaNMHI
3BECTN IX 4O MiHIMYyMY.

2. IHCTpyKUii MaloTb ByTK 3aranbHOAOCTYNMHUMU (HanpuKiag, Po3millyBa-
TCA Ha BebcalTi cyay), a TaKoXK CyNnpOBOAXKYBaTVCA HaBYa/IbHMU Bifeo.

3asyacHe nogioomieHHsA

lMpaeuno 36. Cyn mae 3aB4aCHO MNOBIZOMUTM YYACHMKIB NPO TEXHIUYHI BUMOTN,
30KpeMa AaTy, Yac (3 ypaxyBaHHAM Pi3HMX YacOBMX MOACIB), MiCLie Ta YMOBM
npoBeAeHHA ANCTaHLiNHOro CygoBOro 3acifgaHHA.

1. 3a3Buryal BUKNMK Ha CYAOBE 3aCifaHHA MiCTUTb NoBicTKa abo iHWmin odi-
LiHNIA JOKYMEHT, CTBOPEHNI Y CUCTEMI KepyBaHHA cpaBamu. Y LibOMy
pa3i BUKNMK Ma€ MiCTUTK fodaTKoBy iHGopMaLito Woao NnpoBeaeHHsA
AVCTaHLUINHOro CyfoBOro 3acCilaHHs, a came:

a) BkasiBKm, 30Kpema, LWo[0 TaKMX aCNeKTiB:

« MNMpoueaypa Bxoay, a TakoX Npouenypa nonepeaHbol peectpaduii,
AKLLO 3aCTOCOBYETbHCA.

« Yy nepep BXOOOM € KiMHaTa OYiKyBaHHS.

« MNpoueaypa ineHTUdIKaLii: HaNPWKNag, y4aCHMUKa MOXKYTb MOMPO-
CUTW 3a3ganerigb HajaTh BioCKaHOBAHMI JOKYMEHT, L0 NOCBigYy€e
0coby.

« [aTa 11 yac Npo6HOro ceaHcy.
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b)

c)

d)

e)

f)
g)

+ Konu notpibHo 3aBYaCHO NprERHATACA AO CYOOBOIO 3acifaHHs.
« Ik nronpocnTK HagaTn CNOBO.

« CninkyBaHHA Mi>K yYaCHUKaMM MPOBaPKEeHHSA.

TexHiyHi BUMoOrm, HanpuKnaz:

+ baxaHo, o6 yuyacHUKN NPUESHYBANNCA 3 BUKOPUCTAHHAM CTabinb-
HOro MiAKYEHHA JO iHTEPHETY uepes nokanbHy Mepexy LAN/
Ethernet, a He uepe3 Wi-Fi, npo wo ix cnig nonepeanTtu 3a3ganerigb.

+ Cyn Ma€ NonpoCcuTY YYaCHKIB 3a6e3MeunTy HasiBHICTb HAZiHOTO
Bije03B'A3Ky AOCTAaTHbOI AKOCTI Ta HANTEXXHY BUAVUMICTb | OCBIT/IEHHA
AnA epeKTUBHOI yyacTi B ANCTaHLiIHOMY CYAOBOMY 3aCifiaHHi.

MpaBuna noBeAiHKN Ta eTUKETY, HaNpPVKNag, Woao:

« HanexxHoro 30BHiWHbOro Burnagy (0cobnmBo ansa yyacHUKIB, AKi
NPUELHYIOTLCA 3 AOMY).

« OdiuinHoi moBu Ta ppas, AKi Cnif BUKOPUCTOBYBATMU.
BignoBigHi nonepe KeHHA Ta 3acTepeXKeHHA, Hanpuknag, Wwoao:

+ BrkopwncTaHHA OyHKLUiT BAMKHEHHA 3BYKY, W00 NpUnuHUTK nepe-
61BaHHA ab0 HENPUCTOVMHY/HEHaNeXHy NoBeAiHKY.

+ 3anuc i cTeHorpaMmyBaHHA.

O6MeXKeHHA, HanpuKag, WoAo HeCaHKLiOHOBAaHOMoO 3anmcy abo
TPaHC/IOBaHHSA, PAa30M i3 306paXKEHHAMN.

MocunaHHA onA NigKNIOYeHHA 40 ANCTAHLUINHOIO CYA0BOro 3acCifaHHs.

KoHTaKTHi faHi y pa3i BUHUKHEHHA TeXHIYHMX NMUTaHb Y/ iHLWNX
npobnem nepep NoYaTkom CyAOBOro 3acifaHHA abo nig yac Hboro.

[lnsa noka3zaHb CBigKiB cnig nepeabauntu crewianbHi BKasiBKM, Hanpukiaz:

AnA yHUKHeHHA HagMipHOro BnvBY abo BTPyYaHHS.

LWo6 y npumilieHHi 6inblue Hikoro He 6yno: MOXHa [aTh BKasiBKyY
«MoKasaTu» NPUMILLEHHS, Y AKOMY nepebysae 0coba, yTprMyoun Ta
noBepTaloun Kamepy Ha CBOEMY MPUCTPOI, i BCTAHOBUTU KaMepy Tak,
Lo BOHa byna cpoKycoBaHa Ha OAHMX ABEPAX.

Cuaitn nopani Big ekpaHa, Wob ocoba He Morna YnTaT roTOBUNA
CLeHapin.

LWopno BXMTTA crewuianbHUX 3axofiB ANnA 3axucty KoHbigeHUinHocTi
(CNOTBOPEHHA roNoCy, PO3MUTTA/BUKPUBIEHHA/fe3aKTBaLiA 300pa-
YKEeHHS# TOLL0), a TAKOX LLLOAO [03BOSY CBiAKY 6e3nocepeaHbo Ta npu-
BaTHO CMifIKyBaTUCA i3 cyaneto, AKLLLO B HbOro BUHUKIIW CYMHIBW.

lNpo Te, AIK HagaTN NOKa3aHHsA B MNCbMOBII GpopMmi.
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3. AKWwo 3anpollueHHs HAaACUaloTb eIEKTPOHHOI MOLUTOW, HEOOXigHO
3i6paT eneKTPOHHI afpecy BCiX YYaCHMKIB; AKLLO yYaCHUK He MA€E eNlek-
TPOHHOT agpecu, Noro/iit MOXHa NONPOCUTY CTBOPUTK 1 HagaTw ii. TakoxK
HeoOXi4HO NepeBiPUTY NPaBUSIbHICTb JOCTAaBKU €TEKTPOHHUX JINCTIB
ofepKyBayam.

4. Tlpur3Hayalum Yac CyqoBOro 3acifaHHs, Cy Ma€e BpaxoByBaTu Ty 06CTa-
BUHY, LLLO CTOPOHW MOXYTb NPUELHYBATMCh 3 iHLLIVIX YaCOBUX NOACIB abo
IHLWNX IOPUCOVKLIN.

5. LWWo cTocyeTbcA TpMBANoOCTi CyqoBOro 3acigaHHA, cnig nam’atatu, Wwo
TEXHIYHI Npobnemu, 3aTPUMKIK, HEOOXIAHICTb MOSICHIOBATY NpoLleaypy,
notpeba NoBTOPOBaTY 3aABM B Pa3i NOripLIeHH:A 3B'A3KY, HEOOXigHICTb
pobuTN YacTi NnepepBr — L& YNHHUKHN, AKi MOXKYTb BMIVMHYTY Ha Yyac.

6. fAKWO JoCTyn y pexumi peanbHOro Yyacy MOXANBUIN | O3BONEHNN ANA
LIMPOKOI TPOMAACbKOCTI Ta Mefijia, Clif HafaTy BignoBigHi BKasiBKky. € aBa
MOKNMBUX BapiaHTU:

a. Yepes npAmi TpaHcNAUiT B NOTOKOBOMY PeXUMi 3 BAKOPUCTAHHAM
KoMepLiHMX oHNaH-Nnatdopm, AKi 3a3BMYal He BMMaralTb aBTEH-
Tndikauii. Lien pexnm 3abesneuye epekTnBHE BUKOPUCTAHHA NPO-
NYCKHOT 34aTHOCTI, @ TaKOX Ma€ nepesary, OCKiIbKN HaJa€e TBOPLIO
MaTepianis 6inbLue KOHTPONI Haf Moro/ii iHTeNneKTyanbHO BRACHICTIO
(micna BigTBOPEHHA BigeogaHVX Mmegianneep Buaanse ix).

b. HapaHHa gocTyny go nnatdopmu ona npoBefeHHsA BiieoKoHbepeH-
Wi, 3a3BMYal LWIAXOM HaJaHHA NOCUIIaHHA 3 TOCTbOBUM abo aBTeH-
TUPIKOBAHUM AOCTYNOM i MOXIMBOCTI ANA OpraHizaTopa CTBOPUTY
KiMHaTy o4ikyBaHHA. B ocTaHHbOMY BMNaAKy HEOOXiAHO HaAaTK YiTKi
IHCTPYKU;T.

7. AnbTepHaTtuBOtO Nyb6niyHoMy OCTyny B peanbHOMY 4aci € Bigknage-
HUI OOCTYN, WO O3HAYaE, WO WIMPOKa FPOMAACHKICTb | Mefia MOXYTb
nepernAaHyT! Ta/abo NpocnyxaTu 3anmnc CyaoBOro 3aciAaHHA Ha BebcauTi.
[ocTyn fo 3anucy MoXHa oTprMaTy Yepes 3aBaHTaXXeHHsA abo NOTOKoBe
BiATBOPEHHA. Y pa3i NOTOKOBOrO BiATBOPEHHA MaTepian HaACUMAETbCA
6e3nepepBHIM MOTOKOM AaHMX, KNI BiATBOPIOETbCA 3aNeXHO Bif Haf-
XO[PKeHHsA. KoprcTyBayi MOXyTb CTaBUTK Ha Nay3y, NepeMoTyBaTh Ha3aj
abo Bnepefq, 5K i3 3aBaHTaXXeHUM dansiom.

8. Baxnmeo 3aBYaCHO NOBIAOMUTY IPOMAACHKICTb | Meia Mpo NpoBeAeHHA
CYAOBOrO 3acijaHHsA, Wob 3abe3neynTn JOTPUMAHHA BUMOT i 3anobirtu
NOro HeCaHKLiOHOBAHOMY 3pUBY UM HEHANIEXKHOMY BUKOPUCTAHHIO
Bigeo3sanucy.
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[MpobHuti ceaHc

Mpaeuno 37. AKWO Lie MOXKNNBO 1 HEOOXIAHO, CYA, MA€E NPU3HAYNTU NPOOHY
BifjeokoHdepeHLio neped NOYaTkOM AUCTAHLIMHOrO CyJOBOrO 3acifaHHA,
Wo6 JaTh NOACHEHHSA, AK caMe Bif6yBaTUMETbCA AUCTaHLiNHe cyaoBe 3aci-
LaHHSA, AKi TEXHONOT T BUKOPUCTOBYBATVMYTbCA, Ta CTOCOBHO Oy Ab-AKUX iHLINX
MoB’A3aHMX i3 LM NUTAHb.

1.

MNepen noyaTkoM Cy[OBOrO 3acifjaHHA peKOMeHLOBaHO NnepesipnTy Ta
NpoTecTyBaT! 06MagHaHHS i MporpamHi niatopmu.

2. lNonepepHs nepesipKa Takox Oyae KOPUCHOIO ANA TUX YYACHUKIB, XTO He
O3HaoMieHN i3 06paHOoto NNAaTPOPMOLD, @ TAKOXK AJ1A KOPUCTYBaUiB, AKi
O3HaNOMJIeHi 3 Helo, afne BUKOPUCTOBYIOTb iHWWI BUA NiJKOYEHHA 00
iHTepHeTy Ta/abo iHwWi ayfioBi3yanbHi NpUCTPOI.

3asyacHe npueOHAHHA

Mpaeuno 38. Cyn Ta yyacHMKM MaloTb NPUERQHATCA OO BigeoKoHbepeHLUiT
3aBYacHO Mnepep NoYaTKoM AUCTAHLINHOrO CyfoBOro 3acifaHHs, Wwob Bupi-
LUMTW BCi TEXHIYHI npobnemn.

1.

TexHiuHi npobnemu, AK-OT NOraHKi 3B'A30K, MOXXYTb BUHUKHY TV HeCnopi-
BAHO i 3 pi3HUX HenepeabauyBaHNX MPUUYNH, TOMY PEKOMEHLOBaHO NPo-
BECTU OCTaHHIO NepeBipKy 6e3nocepeHbO Nepes NoYaTKoOM Cy[OBOroO
3acigaHHsA, BUAINMBLUIM AOCTAaTHbO Yacy ANA AiarHOCTUKM Ta BUPILIEHHA
npobnem.

[TosidomneHHA npo mpyoHoWwi

lMpaeuno 39. Cyng ma€e NOBIAOMUTM BCiX YY4aCHUMKIB CyAOBOro 3acifjaHHA Npo
MOXJIMBI TEXHIUHI 1 IHLWi TPYAHOLLI, AKi MOXYTb BUHMKHYTW, Ta Haragatu nNpo
Te, WO He CIif roBOpUTM HAATO H6araTo, a TakoX NOTPIOHO BUMMKATU MiKPOPOH,
KOJIY BOHW He rOBOPATb.

1.

Ha noyaTky cyqoBoOro 3acifaHHA Cyaana NOBUMHEH NEPEKOHATUCA B TOMY,
L0 BCi yYACHMKKN OTPUManm Ta 3p03yMinu BKa3iBKU, @ TaKOX Y TOMY, LLO
BOHM 3HalOTb NMPO CBOT 000B'A3KM, 0OMEXKEHHSA Ta 03HANOMJIEHI 3 MaHe-
poto nosegiHkn. Cyaasa Mae NOBTOPUTY NpaBuia Ha NoYaTky CyJoBOro
3acifaHHA, JiTKO 1 AeTasbHO NOACHUBLUN, AK MPOBOAUTUMETbCA CyA0Be
3acigaHHA i AKi HacnigKM NOro 3puBy.
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Micuye, 3 AK020 6epymb y4acme y cy0o80My 3aCiOaHHI

lMpaeuno 40. 3anex<Ho Bif BMMOT HaLliOHaNbHOro 3aKOHOAABCTBA, YYaCHNKM
MOXYTb 6paTy yyacTb y CyqoBOMY 3aciflaHHi, O NPOBOAUTLCA B PEXUMI
BigeokoHbepeHLii, nepebyBatoun B 3anax cygy, MicLAx no36aBieHHA BOJi,
NPUMILLEHHAX loPUANYHNX ipM abo iHWKX 6e3neyHnx Micuax. O6cTaHOBKa
Cy[oBOro 3acifjaHHA, 30KpeMa 0bnagHaHHA, Ma€ rapaHTyBaTU LiNiCcHICTb 3anB
yCiX YYacHUKiB, 0cOb6n1BO TUX, AKi NepebyBatoTb Y BPa3N1MBOMY CTaHOBULL.

1. BignoBigHO 4O KOHKpPeTHUX NoTpeb cig nependbaunTi MOXIMBICTb
HafiaHHA TEXHOOTiYHMX 3ac06iB Ta 06NafHaHHA yYaCcHMKaM, AKi B iHLIOMY
pasi He MaTMMyTb AMCTaHUINHOro 4OCTYNy A0 CY4OBOro 3acigaHHs,
30KpEeMa HaNeXXHUX NPUCTOCYBaHb AJ1A OCi6 3 iHBanigHIcTIo (aHanoriy-
HUX NPUCTOCYBaHHAM i KOPUIYBaHHAM, AKMMU 3a3BMYall BOHW Oynu 6
3abe3neyeHiy pasi NpucyTHOCTI B CyAOBOMY 3acCifiaHHi B 3ani cygy).

be3neka
Ypasnugicme

lMpaeuno 41. Cnig 3aBYacHO BXUTW OpraHisauiiH1X 3axo4iB WoJo Nom'aK-
LWEeHHA pU3MKY BPa3nBOCTi 06nagHaHHA, MPOrpamHoro 3abesneyeHHs i
3'eHaHHA AnAa BigeokoHdbepeHLUii O HeCaHKLiOHOBAHOro JOCTYNY, AK-OT
3/1aMyBaHHS, U/ iHLIOro B1UAY HE3aKOHHOIo JOCTYNY.

1. fAkwo nnatdopma po3MilleHa NoKanbHO, BiANOBIAHI 3aBAAHHSA 3 Tex-
HiYHOro o6cNyroByBaHHA MOBUHHI 3abe3neyyBaTn 6e3neKky LWNAXOM
CBOEYACHOTO OHOB/EHHA Ta KepyBaHHA BUMPABEHHAMY, i3 3aCTOCYBaH-
HAM KOHKPETHUX yrof npo piBeHb 06CNyroByBaHHA, AKLLO Ui 3aBAaHHA
MOKNaAeHO Ha CTOPOHHbOIO NOCTayasibHMKa NOCAYT.

2. Y pa3i BUKOPUCTAHHA XMapHOI nnaTdopmmn noctavanbHUK NOBUHEH
3a6e3neunTy NOCTINHUIN MOHITOPUHT 6e3neKkn CMCTeMM Ta CBOEYACHO
NoBiZOMAATM NPO NPobAeMM Y NOPYLLEHHSA Ta BXMWTi KOHTP3axoau.

TnaHu 0id 8 ekcmpeHuUx cumyauisax

Mpaeuno 42. MoTpi6bHO PO3POOUTY MAHN Al B EKCTPEHMX CUTYaLifAX, Wo6
edeKTVBHO BMpILLYBaTU TaKi Mpo6/iemMu, AK-OT HeCNoiBaHi TEXHIUYHI HecnpaB-
HOCTI, BiAK/IOUEHHSA 3B'A3KY, BUMKHEHHS €MTEKTPOMNOCTauyaHHA (anbTePHATMBHI
KaHanu 3B'A3Ky Ta TeXHiYHa NiagTprmKa) abo nopyLueHHsA 6e3neKkn gaHnXx.

1. Axkwo nnatdopma po3milLeHa nokasnbHo, NOTPiIGHO NiAroTyBaTH, 3aTBEP-
ANTY Ta BUKOHATX aHani3 pU3KKIiB i KOMMIEKCHWI NiaH aBapivHOro Bia-
HoBJeHHsA (abo nNnaH 3abe3neyeHHsa 6e3nepepBHOI AiANbHOCTI), 30KpeMa
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npoBecTn BUNPoOyBaHHA Yacy BigHOBNEHHA edeKTUBHOCTI. MoTpibHO
BpaxyBaTy BCi HEOOXigHiI acneKkTu, AK-OT BUKOPUCTAHHA CUCTEMMU
pe3epBHOro KOMitoBaHHA, pe3epBHUX NPUCTPOIB, Ppe3epBHUX KaHaniB
nigKnioyeHHA Towo. HeobxiAHO YKNacTV KOHKPETHI yroam npo piBeHb
06cnyroByBaHHs, AKLLO KePyBaHHA CUCTEMOIO JOPYUYEHO CTOPOHHLOMY
nocTayanbHUKY NOCNyr, Wob 3a6e3neumnTi CBoeYacHe BUKOHaHHA NnaHy
B pa3i HaA3BMYaAMHOI CMTYyauii.

Y pasi BUKoprcTaHHA xMapHoi nnatdhopmu cifg YKNacT KOHKPeTHI yroam
Npo piBeHb 06CNyroByBaHHs, W06 3abe3neynTi MiHiManbHWI LWomicAY-
HUI piBEHb AOCTYMHOCTI.

3axucm nepcoHanbHUX 0aHUX y pasi BUKOPUCMAHHA
nocsy2 XMapHo20 36epizaHHA

lNMpaeuno 43. Mocnyry XMapHOro 06YNCNEHHS, WO BUKOPUCTOBYIOTb Mif Yac
AVCTaHLUINHUX CYAOBUX 3acifiaHb, i MOTEHUiNHI CXOBKMLUA AaHNX MatoTb Bigno-
BiJaTV BUMOram 3aKOHOZABCTBA LLOAO 3aXMNCTy MePCOHANIbHNUX AaHUX.

1.

XmapHa nnatdopma ana npoBefeHHs BifeOKOHdepeHUit, a TakoX ans
36epiraHHAa iHdopMaLii NoBMHHA 3abe3neuyBaTi WNPPYBAHHA KaHany
3B'A3KY Ta 36epeXeHNx NepCcoHanbHNX JaHUX.

O6MmiH darnamum yepes nnatbopmy AnA NpoBeAeHHA KoOHPepeHLUin abo
nnatGopmMy XMapHOro CXOBULLA € OiNnbLl 6e3MeyHMM, HiX BUKOPUCTaHHA
enekTpoHHoI nowTn. OgHak:

a. 3aBxau cnig ypaxoByBaTu KOHQIAEHUINHUI XapakTep iHdopmaLil,
TUMN Cy[OBOTO 3acifaHHA Ta HEOOXigHUI piBeHb Ge3neKu.

b. EnekTpoHHa noLuTa € 3aranbHOLOCTYMHOLO, afie BOHa MOXe 6y TN Heflo-
CTaTHbO 6e3neyHM cnocobom nepepavi KoHdiaeHUiHOT iHpopMmaLii.
ENeKTpOoHHI INCTN MOXYTb MICTUTU MOMWJIIKU, AK-OT HenpaBuiibHa
TeMa, HEMOXJIMBICTb MPUKPINIeHHs 6axxaHoro dalina abo npuKpin-
NeHHA 30BCiM He nos’azaHoro darina. [lata HaacMnaHHA Ta OTPYMaHHSA
MO>e NPY3BeCTY A0 NNYTaHMHK WOoAO HaNHOBILWOT Bepcii. Kpim Toro,
3 TOUKM 30py 6e3neKkn eneKTPOHHI NNCTK € 3BUYANHUMM TOYKaMM
NMPOHUKHEHHA PYNHIBHMX BIPYCiB i WKIAINBUX NPOrpam.

3. [HocTyn po Aokasi., AKi NoAaloTbcA Ta 36epiratoTbea B LMPpoBin popmi,

Ma€ 6yTV KOHTPONbOBAHUM, @ TOYKM AOCTYMY AO HUX — OOMEXEHVMMU.
[lo eNneKTPOHHUX KOHTPOSIbHUX XYPHaniB ayguTy NOTPiOHO BHOCUTU
iHpopmaLito Mpo Te, KONK i XTO 3aiNCHIOBaB JocTyn Ao dannie. KepisHi
NPWHLMNM LWOAO0 eNEKTPOHHUX AOKA3iB MICTATb KOPUCHI BKa3iBKU LWOJ0
36epiraHHs, 30epeXkeHHs Ta apxiByBaHHS faHMX:
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EnekTpoHHi foKa3n MatoTb 36epiratica Tak, Wwob o6yna 3abesneyeHa
IXHA 3pO3yMiNiCTb, QOCTYMHICTb, LiNiCHICTb, aBTEHTUYHICTb, HAAINHICTb
i, 3a NoTpebun, KOHPIAEHUINHICTb Ta CEKPETHICTD.

EnekTpoHHi gokasu cnig 36epirat B opuriHanbHomy dopmarTi (To6To
He AK po3ApYKiBKM) i BIANOBIAHO 4O BUMOT 3aKOHOaBCTBa.

3pOo3yMinicTb i JOCTYMHICTb 36epeXeHnxX eNeKTPOHHUX AOKa3iB
MOBWHHI OYTV rapaHTOBaHi 3 NIMHOM Yacy, ypPaxoByloun eBOsoLit0
iHbopMaLiNnHNX TEXHONOTIN.

LlinicHicTb eneKTpOHHNX fOKa3iB Mae 6yTn 3abe3neyeHa Ha BCix
eTanax.

Cynv noBYHHI apxiByBaTU eNeKTPOHHI AOKa3M 3rigHO 3 BUMOraMu Halli-
OHanbHOro 3aKOHOAABCTBA. ENeKTpoHHI apXiBy NOBMHHI BignosigaTtn
BCiM B/MoOram 6e3neku Ta rapaHTyBaTu LiNiCHICTb, aBTEHTUYHICTb,
KOH}IAeHLiNHICTb i AKICTb JaHMX, @ TaKOX NOBary Jo NPUBaTHOCTI.

TexHiYHa HechpasHicmMe, AKY HEMOXKJ/IUBO YCyHymu

lpaeuno 44.Y pa3i BAHNWKHEHHA TEXHIYHOI HECMPABHOCTI, AKY HEMO>K/TMBO
YCYHYTW, AUCTaHLiHE CyfoBe 3acifaHHsA i nepeHecTy abo Npu3ynuHUTK.

TexHiyHi cmaHOapmu

JompumaHHa cmaHOoapmis

Mpasuno 45. O6nagHaHHA Ta MporpamMHe 3abe3neyeHHs 41 BifeoKoHdpepeH-
Ljii Ma€ BiANOBIAaTV MiHIMaNbHVM rany3eBrM CTaHAapTaM, o6 3a6e3neunTu
CYMICHICTb 3 6yAb-AK/MM BMAaMKM 3aC06iB NpoBefeHHA BileOKOHbepeHLilA, a
TaKOX MiHIMI3yBaTV 3aTPUMKM TPAHCAALII Bifeo- 1 ayRiofaHmXx.

lpaeuno 46. JepxaBam Cnig nepernAagaTy TeXHIYHI CTaHAAPTY, NOB'A3aHi 3
NpoBeAeHHAM BifeOKOHbEepeHLil.

1. OCHOBHI CTaHZAPTU, AKMM MOBUHHA BigMoBigaTn cuctema gnAa npose-
[EHHA BieoOKOHpepeHLin:

a.

H.323 (ctaHgapT MixKHapOAHOI CMiNKM eNeKTPo3B'A3Ky) — AnA nepe-
Jaui 3ByKY Ta Bije0o3006pakeHHA yepes MepelKy 3 NakeTHOW nepe-
fdaveto (IP-LAN i 3aranbHOgOCTYNHUI iHTepHeT). SIP — cTtaHpapT
IETF nns nepepavi 3ByKy Ta Bigeo306pakeHHs Yepes IP-mepexi. [eaki
cMcTeMu ANna NpoBefeHHA BijeoKoHdepeHUil MOXyTb 06cnyroBy-
BaTW KnienTiB H.323 i SIP BogHouac. H.323 3a6e3neuye B3aemogito 3
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KOMepLiHAMK XMapHUMU MnaTdopmamm (Yepes KiHuesi Toukun H.323)
Ta IP-tenedoHamum.

b. [na ctucHeHHs Bigeo ocHoBHUMK KogeKkcamu ITU € H.263 i H.264;
APYrvn i3 HUX € YABIYi MEHLU BUMOTIMBUM [0 NPOMYCKHOI 34aTHOCTI,
Hi>K nepinn.

c. H.239 po3noginAe nponyckHy 34aTHICTb MiX BifeOKOHpepeHL3B'A3-
KOM Ta ApYrm gxepesioM Bifeo. 3aBAAKN LibOMY YUYaCHUKN MOXYTb
nigKnoYaTUCa 4O APYroro BigeonoToKy i AiNUTICA 306paXkeHHAMMN
3 eKpaHiB CBOIX KOMMN't0TepiB Mif Yac KoHpepeHLii.

TexHono2i4Ha HeumparsbHICMb

Mpaeuno 47. lepxaBam ciif pO3rNAHY T MOXKMBICTb PO3POOUTI NpaBuIa
LLOA0 BieoKOHbEPEHLiN TEXHOJIOTIUHO HENTPANIbHUMM 1 HE BUMaraTiu BUKO-
PVCTAHHA NEBHOrO BUAY TEXHOJIOFIN, @ TAaKOXK He CTBOPIOBATU CPUATANBUX
YMOB [/ LibOrO.

Akicmoe 06/100HAHHA

MNMpaeuno 48. ObnagHaHHA Ta NporpamHe 3abesneyeHHsA ANA BifeOKOHpepeH-
Ui mae 3abe3neuyBaTi TPAHCAL0 306paXeHHA Ta 3ByKY AOCTaTHbOI AKOCTI,
Wo6 NiaTpUMyBaTV NOCTINHUIA HAaNEXHWIA ayAioBi3yanbHN 3B'A30K, AKWI A€
yyacHMKaM 3mMory AOTPYMyBaTUCA NpoLeaypr NPoBaaXeHHA | 6paTn B HboMy
AKTUBHY y4acTb.

lMpasusno 49. YCi yyaCHMKN OUCTaHLINHOro CyqoBOro 3acifjaHHsA, 30Kpema
cynns, NOBVHHI MaTU MOXIIMBICTb BOJHOYAC 6aunTi 1 4yT 0CoBy, AiKa CTa-
BUTb 3annTaHHA abo pobuTb 3asBY Mif Yac 3aC/lyXOBYBaHHS, @ TAKOX peakLito
IHLIMX YYaCHUKIB.

1. Mikpo¢poHH, KONOHKM Ta BigeokaMepy MatoTb 6y T HaneXxHoT AKocTi. Ana
NeBHMX YYaCHUKIB, 30KpeMa CyAAi, AKAN NigKNIOYAETbCA AUCTAHLINHO,
MatoTb 6y TV [OTPVMAHI Taki BUMOMM Ta peKoMeHaauil:

a. Po3pginbHa 3gaTHICTb eKpaHa: He meHw Hixk 1280 x 720 nikcenis
(pekomeHgoBaHo: 1920 x 1080 nikcenis).

b. Bebkamepa 3 BUCOKOIO PO3AiNbHO 34aTHICTIO: HE MeHLU HixK 720 p.

c. PekomeHpoBaHO BUKOPUCTOBYBATU AKICHUI 30BHILLHIN MiKPO)OH abo
rapHitypy (3amictb B6yfoBaHOro B HoyToyKk abo BeGkamepy); 6axaHo
BMKOPUCTOBYBATU LUYMOMOIIMHAIUNIA NPUCTPIN.

d. PekomeHpayeTbca nigknioueHHA Yepes poToBy mepexxy (He Wi-Fi).
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2. Y pa3i BUKOpUCTaHHA BENMKOI 3aniun 3acigaHb cyay cnif Biggatm nepe-
Bary npodecinHoMy KOMMIEKTY NPUCTPOIB: HANKPALLMM PilleHHAM €
MiKpOo®OHM 3 aBTOMAaTUYHUM BMUKAHHAM e AnA akTUBHOIMO MOBLA
Ta Ppo6OTMN30BaHI KaMepy, AKi aBTOMAaTUYHO [aloTb MOro 3060pakeHHs
LMPOKUM MJIAHOM.

3. Y pasi BUKOpUCTaHHA HeBeNUKOI 3anu 3acifjaHb cyay AOUINbHUM €
PiLLeHHA LWOAO KPYrnoro cTony (CymicHe 3 NporpamMHoto niathpopmoto),
OCKiNbKM y Taknii cnoci6 3abesneuyeTbca naHOpamHe Bifeo300paXKeHHs
BCiX TWX, XTO CMAUTb 33 CTONOM, 306parkeHHA aKTUBHOIO MOBLA 3 BUCO-
KO0 PO3AifIbHOI0 3AATHICTIO Ta NePEMUKAHHA MiX PI3HUMU YYaCHUKamu,
KON BOHW rOBOPATD.

TexHiyHa Oonomoza

lMpaeuno 50. Cypai, CTOpOHW, NpaLiBHUKM anapaTy cyay Ta iHLWi y4aCcHUKM Nig
Yyac ANCTaHLiIMHNX CYAOBUX 3acifaHb MOBUHHI MaTy gocTyn Ao IT-nigTpumKu,
o6 YHUKHY TV 3aTPUMOK i TEXHIYHVX TPYAHOLLIB Mif YaC BUKOPUCTaHHA CUCTEM
LANA NPOBEeAEHHA BiEOKOHpEepPEHLiiA.

1. NigTprmKa moke 6yTM HaflaHa Yepes LieHTPanbHY (QUCTaHLiHY) Cnyx0y
NiATPUMKMN.

2. JlokanbHa nmigTprMKa Moxe 6yTn HapaHa ana ofHiei abo KinbkKox 3an
3aciflaHb cyqy, y AKUX NPUCYTHI 6araTo ocib, AKki 6epyTb y4acTb Yy AUCTaH-
LiHNX CYROBUX 3aCifaHHAX.

Miczcomoeka ma Kpawja npaKkmuka

[liceomoska

Mpasuno 51. JepxaBu MatoTb 3abe3neunTy AN Cyanis, npauiBHUKIB anapaTty
Cyay Ta IoPUCTIB-NPAKTUKIB HaneKHy NigroToBKy 3 NUTaHb IT-pilleHb i MixkHa-
POAHVX CTaHAAPTIB 3aXMCTY MNPaB JIIOAUNHN.

1. 3anyJyeHi opraHu Bnaam BiANOBIAAOTb 3@ NIArOTOBKY CyAAiB Ta iHLWMX
npauiBHKKIB Cyay 4O NPOBeAeHHA ANCTaHLUIHOIo CyA0OBOro 3acifaHHs.

2. HeobxigHo opraHi3yBaTy HaBYasnbHi Kypcu (Takox BebiHapw) i HagaTy
JOCTYyN A0 HaBYanbHWX BijeomaTtepianis Ana pPi3sHMX TUMiB KOPUCTYBauiB.
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[lonaTtkun
KPALLA NMPAKTUKA

Imaniticeka cucmema nposedeHHs 8i0eoKoOHgepeHUili
Y KPUMIHAJIbHUX CNpasax

lNpoBeneHHA CynoOBOro 3acifaHHA Y KpMMiHaNbHIN CnpaBsi 3a OMOMOrolo Bifeo-
KoHdepeHL3B'A3KY BiiOYBAETLCA 3a MPUCYTHOCTI CyAAi, NPOKypopa Ta afBoKaTa
B CyZOBIl1 3ani, TOAi AK 06BMHYBaYeHNI NPUEQHYETLCA [0 CYAOBOrO 3acifaHHsA
3i cneuianbHO 06MaAHAHOI KIMHATLK B NEHITEHLiapHI yCTaHOBI.

CrcteMa Ma€ HaMBULLMI piBeHb 6e3MeKK Ta He NigKlYeHa [0 iHTePHEeTY, TOMy
rPOMaACbKICTb MOXe TinbKu ¢i3nYHO By TV NPUCYTHLOIO B 3a7i CyA0BYMX 3acifaHb.
Y cnpaBax 3 BUCOKMM PiBHEM CYCMiNbHOrO 3HaYEHHSA, KOJN OUIKYETbCA 3anyyYeHHA
BEINKOI KiNbKOCTI cnocTepirayiB Ta Mefia, iHWwa cyaoBa 3ana, AKa NigknoveHa
[0 Ti€l X cnuctemu, Moxe 6yTr BUKOpUCTaHa Ana Po3MillleHHA crocTepirayis.

3aXMCHMKN MOXYTb CMiNIKyBaTUCb KOH}IAEHUINHO 3i CBOIMU Mig3aXUCHUMM, AKi
3HaAXoAATbCA B MeHiTeHUiapHin ycTaHoBI, yepe3s niHito VOIP: TenedpoHun BCTa-
HOBJIEHO AIK Y 3aNi CyfOBMX 3acilaHb, TaK i B cnewianbHMX KabiHax y KiMHaTax
yCTaHOBW.

CBiZKM MOXYTb NPUELHYBATUCD 3 Pi3HUX MicLib — ab0 3 iHLWOT 3aNK CyJOBUX
3acifaHb, abo i3 cnevianbHO 06nagHaHOI 3anM NeHiTeHUiapHOI ycTaHoBW. Y pasi
AKLO HeOOXigHO 36epiraTi B TAEMHML MiCLLe3HAaXOAXEHHS CBigKa 3 MipKyBaHb
MNOro 3axXncTy, Ha eKpPaHi Take MicLe3HaXO»KeHHA He 3a3HavatoTb. BukpnsneHHa
ronocy abo po3mM1BaHHA/PETYLIYBAHHA KAPTUHKN HE 3aCTOCOBYIOTb.

ITaniicbKa cnctema ma€ LieHTpanbHUIN NYHKT YPaBAiHHA, Y AKOMY PO3MIilLyOTb
HasneXxHy KifbKiCTb onepaTopiB Ta eKCnepTiB, AKi MOXYTb KOHTPOJOBATK BCi
npunagu (kamepu, MikpodoHM, AUHAMIKM) Nif Yac CeCild, a TAKOX Te, WO BUAHO
Ha eKpaHax: nonepeaHbo NYHKT YMNPaBiHHA nonepeaatTb MNPO 3anyyYeHHA
CBIZKIB Nig 3ax1McToM A Toro, Wwob 3abe3neunTy cnewlianbHi HanawTyBaHHS.

BI/IKOpI/ICTOBleTb TaKi I'IpaKTVI‘-IHi HanawTyBaHHA:

+ 3230 xXBMNKMH A0 NOYaTKY CYAOBOroO 3acifaHHA onepaTtop NyHKTY ynpas-
NiHHA, AKOro NPU3HaYMIX [0 3acifaHHA, MPOBOANTb KOHTPONbHY nepe-
BipPKY ayAio- Ta BifeoAaKoCTi;
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+ onepaTtop MyHKTY YNpaBAiHHA 34iNCHIOE MOHITOPVHI AKOCTI Nig vac
CydOBOro 3acijaHHs;

«  NYHKT ynpaBniHHA Ji€ AK NYHKT 4ONOMOI y pa3i BUHUKHEHHSA nNpobriem
Ta HerarHo BTPYYAETbCA ANA X YCYHEHHS;

+  CMCTemy BCTaHOBJIEHO Yy [1BOX faTa-LieHTpax Ana 3abesneuyeHHA 3ami-
LeHHA: y pasi NpUNUHeHHA pO6OTM OAHOMO HerarHO NOYMHAE NpaLoBaTH
Apyrun;

+  CuUCTeMa i€ B crevianibHO NPU3HAYeHin nprBaTHIN mepexi yepes Intranet
MiHicTepcTBa tocTuuii Itanii, a oTke, € 3axMLLEHOI0 Bif BTPYYaHHS;

« OnAa 3abe3neyeHHA AKOCTI Ui MepeXi HafaHO HaneXHy MPOMNyCKHY
MOKJTUBICTb;

+  CUCTEMA CTBOPEHA TaK, WO KOXKHa Cecis 3anuncyeTbcs Ta byab-saKka ais pe-
ECTPYETHCA. 3aNncy Ta XypHa peecTpalii 30epiraloTbca NeBHUN Nepiog
yacy. Y Takuii cnocib 3abe3neyyeTbcst MOXKMBICTb HafaBaTy iHGopmaLito
y BiAnoBiab Ha 3anuT;

+  yMeHiTeHUiapHNX yCTaHOBaX € NepeHOCHi MicuA (To6To pyxomi, obnagHaHi
BCiM HeOOXiAHMM YyCTaTKyBaHHAM, MicUA A1 NPUEQHAHHA) AK 3anacHUN
BapiaHT y pasi, AKWoO cTalioHapHe obnagHaHHA He NpavutoBaTMe.

[Monbcbka cucmema nposedeHHs 8i0eoKOoHpepeHUil
y YusisibHoMy cy0o4UHCmMai

BinbwicTb ANCTaHUINHMX CyQoOBKX 3acifaHb Yy MNonblyi NpoBoAATb 3a AOMOMO-
roto aBox IT-cuctem MiHictepcTBa toctuuii Monbuwi — Equinox (konuwHaA Avaya
Scopia) Ta Jitsi. ObuaBi cMcTemMn aganToBaHO A0 cneuianbHUX BUMOT LMBINbHOI
npouenypu Ta eneKTPOHHOro NPOTOKONY (€IeKTPOHHMI 3annc CyaoBOro 3aci-
JaHHA). YUaCHUKIB ANCTaHLiNHOro CyAoBOro 3acifaHHA 3aBY4acHO NOBIAOMAATb
Npo AaTy AMCTaHLiIMHOro CyA0BOro 3aciJaHHA Ta HaACUIATb IM NOCUNAHHA ANA
NigKnioYeHHA. BOHM TakoX oTpMMYIOTb AeTanbHi iIHCTPYKUIT Woao fgoctyny fo
Cy[OBOrO 3acCilaHHA Ta K BUKOPUCTOBYBATK GYHKLOHaNbHi MOXIMBOCTI BKa-
3aHoi cuctemu (MocCiGHUK ANA y4aCHUKIB CyJOBOrO 3aCifiaHHA 3 BUKOPUCTAHHAM
BigeokoHdepeHu;i).

Ous.: https://www.wroclaw.sa.gov.pl/wideokonferencje,m,mg,385).

Cnctema Avaya Scopia 3 BepecHsa 2022 poky 6yna 3amiHeHa Ha Equinox — HOBY
cucTemy, WO € GinbLu 3pO3yMinoto Ta 3PYYHOIO AJ1A BUKOPUCTAHHA YYaCHUKaMU.
Avaya Scopia noTpebyBana 3aBaHTa)eHHSA cneLjianibHOro 3aCTOCyHKY Ha MOGinb-
HWUI Npunag, wo 6yno foBoni npobneMaTMYHUM ANA 6inblUOCTi y4aCHUKIB guUc-
TaHUINHOro CygoBOro 3acCifaHHA.

Tenep obuasi cuctemn, pekomeHgoBaHi MiHictepcTBom tocTulii MonbLi —
Jitsi and Equinox, paloTb 3MoOry NnpueRHyBaTUCb 4O CY[OBOro 3acigaHHA 3
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BVIKOPUCTAHHAM MOCWAHHA, AKe HaACUIa€e npauiBHUK cyny abo cynan, 6es-
nocepefHbo yepes iHTepHeT-6pay3ep, He BAAYNCb A0 3aBaHTaXXeHHs abo
BCTAHOBJIEHHA OyAb-AKOI Mporpamu.

Ha cborogHi AnenAauinHum cyg y micti Bpounasi, AKMIM BU3HavYeHO BignoBsigasnb-
HUM 3a PO3BUTOK Ta NiATPUMKY IT-cuctem ana cynoBoi rinku snagm B Monbuyi,
NpaLtoe HaJl YAOCKOHaNEeHHAM Ta iMnieMeHTaLi€lo HOBUX GYHKL cncTem Bifeo-
KoHbepeHUiT (Equinox and Jitsi).

3ansaHoOBaHO YAOCKOHANMUTU TaKi GyHKLUT:

1)

MoxnnBicTb NogaTh KNOMNOTAaHHA WOA0 ANCTaHLINHOro CyaoBOro 3aci-
[aHHA y CBOI cripaBi — KAonoTaHHA Oyae HagCcunaTuUch Yyepes credi-
anbHy IT-cuctemy.

MIH-koga (ID) Bepudikauia — Bukopuctosytoun MNIH-kogd, KOXeH moxke
BepudikyBaTh CBOIO 0COBY Ta NicNA yCMiLLHOTO il MPOXOAMEHHA YUYaCHUK
ABTOMAaTUYHO [ONYYAETbCA A0 BiPTyasibHOI KIMHATV OUiKyBaHHA.

MopgepyBaHHA KiMHaTK OYiKyBaHHA — YNpaBRiHHA 3[iNCHIOETbCA Yepe3
OKpeMy CUCTEMyY, Hafialouy MoAepaTopy 3yCTpiUe MOXKANBICTb MOrOAXY-
BaTV MEBHUX OCib Ta 4OMYCKaTL iX O 06paHOI HAM BipTyanbHOi 3anu Cyfo-
BMX 3acigaHb. Hanpuknag, AKLO 3aC/yX0BYIOTb CBifKiB, KOXeH CBifOK
MOXe 3aX0A4UTY 0 BiPTyanbHOI 3a11 CYQOBUX 3aCifiaHb OQUH 3@ OfHMM.
Lie 3a6e3neuyeTbca 3 ornagy Ha Te, WO BiANOBIAHO [0 HALiOHANIbHOTO
3aKoHoAaBCTBa [MonbLyi CBifKM He MOXYTb 6y T NPUCYTHIMIM B 3ani cyay,
KONW A€ CBigUEHHS iHWWIA CBiAOK. YUacHUK, 06paHunii moaepaTopom
(npauiBHUK cyay abo cyaas), ouikye y BipTyanbHiil KiMHATI OYiKyBaHHS.

MoxnnBicTb HagCUNATN y4aCHMKaM, AKI OUiKYIOTb Y BipTyasbHin KiMHaTi
OUiKyBaHHA, NOBIJOMJIEHHA NPO 3aTPUMKY ANCTaHLUiINHOIO CyAOBOro
3acigaHHA abo TexHiuHi Nnpobnemu. Lia dyHKLia 6yna po3pobneHa y
BiAMOBIAb HAa YUNCNIEHHI NPOXaHHA a4BOKaTIB Ta NpeACcTaBHUKIB CTOPIH,
AKi CKapXKUNCb Ha Te, WO B 6araTboX BMMNagKkax BOHU He OTPrMyBanu
XogHoi iHbopMmaLii Npo 3aTPUMKY AUCTaHLINHOMO Cy0BOro 3acifaHHs.

3MiHM Wopo yyacTi cnyxadiB — ocobu, AKi 3aLikaBneHi B yyacTi B cygo-
BOMY 3acCiflaHHi AK Cryxayi, MOBMHHI oTpumaTtu iHguBigyanbHuin MIH-
Kopn, AKNI aa€ 3mory BepudikyBaTn ocoby. Micna ycniwHoi Bepudikauii
YYaCHMK aBTOMATUYHO Nif'€AHYETbCA OO CUCTEMU, Y AKIN TPAHCITIETbCA
AVCTaHUiNHe cyaoBe 3acifaHHA. Taki yYaCHUKN He MOXYTb BMKOPUCTO-
BYBaTV MiKpOdOH abo Kamepy, BOHM TaKOXK HE MOXKYTb OpaTu akTUBHOT
yyacTi B ANCTAHLIMHOMY CyAOBOMY 3acCifjaHHi.
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PECYPCU

KepisHuymeo CEPEJ w000 nposedeHHA cy00B8UX NPOBAOXEHb Y peXumi
8i0eoKoHghepeHyii

https://rm.coe.int/cepej-2021-4-quidelines-videoconference-en/1680a2c2f4

KepisHi npunyunu Komimemy minicmpis Padu €8ponu wjo0o eslekKmpoHHUX 00Ka3ie
Y YugineHUx ma aomiHicmpamusHux cy0o4uHcmai

https://www.coe.int/en/web/cdcj/activities/digital-evidence

KepisHi npuHyunu Komimemy minicmpie Paou €8ponu ujo00 mexaHiamie oHaaliH
8UpIWEHHA cnopig y YusinbHOMY ma aoMiHicmpamugHOMYy CyOO4YUHCMB8i

https://www.coe.int/en/web/cdcj/online-dispute-resolution-mechanisms

Cnpasa «>xannoy npotu Hopsgerii» (Jallow v. Norway)
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KEPIBHULTBO
META TA COEPA 3ACTOCYBAHHA

KepiBHMUTBO' MiCTUTb OCHOBHI 3aX0AU, AKX Mal0Tb BXMBaTV AepKaBu 1 cyam
nig Yyac NpoBefeHHA CyQOBUX NPOBAMKEHHSA Y peXUMi BifeoKoHbepeHLil, wob
3anobirtTy NopyLeHHIo NpaBa Ha CNpaBeasIVBAN CyQOBUI PO3rnag, AKe rapaH-
TYETbCA CTaTTEl0 6 EBPONENCHKOI KOHBEHLT 3 npas noguHu (gani — €KI), i
3abe3neunTun JOTpMMaHHA BUMOr KoHBeHL i npo 3axumcT ocib y 38’A3Ky 3 aBTO-
MaTU30BaHO 06POOKOID NePCOHANTbHUX AaHUX. MeTol € HaflaHHS Aep»KaBam
CUCTEMU HACTaHOB, L0 NOKANKAHA YCYHYTU Oyab-AKi pU3MKM NOPYLIEHHSA NpaB
CTOPIH Mif Yac NpoBeAeHHA AUCTaHUIMHNX CYAOBMX 3acCilaHb, 30Kpema iXHboro
npasa 6yTV BUCYXaHUMW Ta 6paTh aKTUBHY yyacTb Y NPOBALXKEHHI, @ TaKOX
npaBa Ha 3ax1CT. KepiBHNLTBO CTOCYETbCA BCiX CYyAOBUX MPOBAOMKEHD | MOXYTb
TaKOX 3aCTOCoBYBaTUCA mutatis mutandis 4o AisnbHOCTI opraHis NpokypaTypu
Y pasi BHeCeHHs BignoBigHNX 3MiH.

CTpyKTypa AOKYMeHTa: y nepLuii YaCTUHI PO3rNAHYTO NpoLleaypHi acnekTy BCixX
BMAIB CYAOBUX MPOBaAXeHb i 30Ccepe»keHo yBary Ha 0CoObMBOCTAX KPUMiHaNb-
HUX NPOBaAXeHb; y APYril YHaCTUHI aKLLIEHTOBAHO Ha TEXHIYHMX | OpraHi3aLinHmnx
BMMOrax JO MPOBeAEHHA CYAOBUX NPOBAKEHb Y PEXMMI BileOKOHbepeHLil.
[lofaToK MiCTUTb KOHTPOJIbHUI CMIMCOK OCHOBHUX BUMOT IO NPOBeAeHHsA Bigeo-
KOHepeHLin y CyaoBil npakTuui.

BU3HAYEHHA

Y KoHTeKcTi KepiBHULTBa NepenivyeHi Huxye TePMiHN MatoTb TaKi 3HaYeHHA:

i. BigeokoH}epeHLUia — cMcTema, WO Ja€ 3MOTY 3[iNCHIOBATV OQHOYACHY
LBOCTOPOHHIO Nepefayy 306paxkKeHHs Ta 3BYKY 11y Takumin cnoci6 3abes-
neuye Bi3yanbHy, ayAianbHy Ta BepbanbHy B3aeMOSito Mif yac aucTaHLin-
HOro Cy4oBOrO 3acCifaHHA;

ii. AMcTaHUilHe cNyXaHHA — CJIyXaHHA, WO NPOBOAATb Y peXuMi
BijeoKoHdepeHLil;

iii. cypm — opraH CygoBOi Blagu, AKUN y MexKax BUKOHAHHA CBOIX GyHKLi
3abe3neyye opraHisaLito AUCTaHUIHOIO CyAOBOrO 3acifaHHs.

OCHOBHI MPUHUUNMN

A. Bci nepepbayeHi B €K1 rapaHTii cnpaBeanvBoro cyay 3acToCOBYIOTb
[0 ANCTaHLIMHNX CyA0BUX 3acCifaHb Y MeXax YCiX CyAOBMX MPOBafXeHb.

1. KepiBHULTBO po3po6neHo Ha ocHoBi MpoekTy, Wwo ioro nigrotysanu daxisui CEPEJ: Mapek Caep-
unHcbknin (Marek Swierczynski) (Monbuya) Ta Anekcanap Manauko (Alexandre Palanco) (OpaHuis).
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OCHOBHMMM enleMeHTamMu € NPaBo Ha ePpeKTUBHUI JOCTYN OO CYAY,
crpaBenmBiCTb NPOBafXXeHHSA, 3MarasibHiCTb CTOPIiH, PiBHICTb CTOPIH,
Hane)KHe NOBOOXXEHHA 3 floKa3amu, Yac Ha NiAroToBKY MaTepianis i
JOCTYN 10 HUX, YXBaNIeHHA CYOM PilLleHHA MPOTArOM PO3YMHOIO CTPOKY,
3aXUCT faHNX | yNpaBRiHHA pU3MKaMu.

[JepxaBam cnif CTBOPUTM 3aKOHOLABYE pPeryoBaHHsA, AKke 3abe3neuy-
Bano 6 uiTki nigcTaBy AnA NpoBefeHHA CyfaMu AUCTaHUIHMX CyAOBUX
3acCilaHb y MeXax Cy[oBUX NPOBAAKEHbD.

Came cyg Ma€ BMpiyBaTh B MeXKax YNHHOIO 3aKOHOAABCTBA, Un CNif
neBHe CyfoBe 3acCifjaHHA NPOBOAUTU B AUCTAHLUIHOMY peXxumi, wob
3abe3neynTu 3arafibHy CnpaBe/IMBICTb MPOBAAKEHHS.

Cyn mae 3abe3neuntn JOTPUMaHHA NPaBa CTOPOHM Ha epeKTVBHY AOMNo-
MOTY afiBOKaTa Mifj Yac yCix CyOBUX MPOBaAXeHb, 30KpemMa KOoHiaeH-
LIiMHICTb IXHbOTO CNiNKYBaHHA.
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YacTunHa l
MPOLUEAYPHI ACNEKTU PEXUMY BIJJ,EOKOHG)EPEHLI,I'I'
3 TOYKWU 30PY NMPABA HA CIMPABEAJIUBUA CYA

KepiBHMLUTBO WOA0 BCiX BUAIB CyAO0BUX NPpOBafXeHb
PiwieHHsa npo nposedeHHA OUCMAHUiliHO20 Cy008020 3dCiOAHHA

1) HepxaBam cnif 3abe3neuynty, WwWob 3aKOHOAABCTBO AABANO CyAam
JOCTaTHI MiACTaBM y KOXHOMY KOHKPETHOMY BUNAaAKy BMPIiLyBaTu, Y
MO>Ke abo MOBUHHO CyfoOBe 3acifaHHA 6yTV NPOBeAEHO ANCTAHLINHO.

2) 3ornagy Ha YNHHe 3aKOHO[ABCTBO CYA MA€ BU3HAUNTU, 3 ypaxyBaHHAM
KOHKPETHMX 06CTaBUH CrpaBu, Yn € pO3yMHUM NPOBeAeHHA ANCTaHL -
HOro CyOBOrO 3aCiflaHHsA, @ TAKOX HaNEeXHNM UMHOM OBI'PYHTYBaTM CBOE
pilleHHs.

3) CropoHam cfig HagaTy MOXKINBICTb OOrOBOPUTU 3 CYAOM TaKi MUTaHHS:
i) U1 MoXHa abo um cnig NPOBOAUTY ANCTaHLiNHe CyfoBe 3acCifaHHS;
ii) AKX KOHKPETHMX 3aX0AiB NOTPIOHO BXUTW AJ1si OpraHi3auii gnucTaH-
LiHOro CyfoBOro 3acifaHHs; iii) Wopao 6e3nekn CTopiH Ta ix NoboloBaHb
OO0 LibOrO; iV) MOXKNBICTb 3BEPHYTUCA [0 CyAY 3 NPOXaHHAM NPOBECTU
AVICTaHLiHe CyfoBe 3acifaHHA 3 0COOMCTO NPUCYTHICTIO i3 HAaBeAeHHAM
NPUYMH.

4) PileHHA NOBUHHO NiANATraTA OCKapPXEHHIO B KOMMETEHTHOMY OpraHi
BMaJn BiAnoBiAHO O HaLiOHANIbHOMO 3aKOHY.

[lpaso Ha akmueHy y4acme

5) Cyp ma€e HagaTu yyacHUKam MOXIIUBICTb NepeBipuTU AKICTb 3BYKY Ta
3006paXeHHA [0 NoYaTKy ANCTaHLUINHOro CyA0BOro 3acifaHHA (Hanpuk-
nag, BUKOHaBLUM caMornepeBipKy), abo Ha 1oro noyatky, Wob6 KoxeH
YUYaCHUK Mir 03HanommnTmca 3 GyHKUiAMU nnatGopmm NpoBeaeHHA
BiJeoKoHdepeHLin.

6) Tllig yac gMCTaHUiINHOro 3acifaHHA Cyd MOBUHEH MaTu MOXMUBICTb
MOCTINHO BiACTEXYBaTU AKICTb 300paXkeHH:A Ta 3BYKY Bile03B'A3KY, W06
3BeCTU A0 MiHIMYMY KiNbKiCTb TEXHIYHUX HECMIPABHOCTEN, AKI MOXYTb
BMJIMHYTM Ha NPaBO CTOPIH 6paTu akTBHY yyacTb y NPOBaAMEHHI.

7) Cypn mae 3abe3neunTi MOXIMBICTb 6aUNTU 1 YyTK TPAHCAAL Ans BCiX
YUACHVKIB MPOBAaIPKEHHA, a TAaKOX ANA NpeACcTaBHUKIB rPOMafCbKOCTI,
AKLLO NPOBaXEHHA NPOBOAATL Y BigKpuTOoMy dopMari.
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8) Tlig yac yxBaneHHs pilleHHA NPO NPOBEeAEHHA ANCTAHLIHOIO CYA0BOrO
3aciflaHHA | NOro NpakTUYHKX acMeKTiB CyA Ma€ BpaxoByBaTh 0OCTaBUHM
Ta TpyAHOLLi ocib, AKi nepebyBatoTb y Bpa3nvBOMY CTaHOBMULL, AK-OT AiTw,
MirpaHT abo ocobu 3 iHBanigHICTIO.

9) Cyp ma€ Nnpu3ynUHUTY NPOBeAEHHA ANCTaHLINHOIO CyA0BOro 3acifaHHA
B pa3i BUHNKHEHHA TeXHIYHOI HECMPABHOCTI O MOMEHTY i YCYHEHHs,
3aNeXHOI Bifj xapaKTepy Takoi HecnpaBHOCTi. Lie npr3ynvHeHHs mae 6yTu
3aJOKYMeHTOBaHe B NPOTOKOJi ANCTAaHLIMHOIo Cy4OBOro 3acifaHHs.

loeHmudgbikayia ma npusamHicme

10) Cyn mae ineHTNdiKyBaTK BCiX YY4aCHUKIB JMCTaHLUINHOIO CyQoBOro 3aci-
JaHHA. 3acobu ineHTrdiKaLii MaloTb YiTKO BiANOBIAATM YNHHOMY 3aKO-
HOZABCTBY 11 He OyTU HagMipHMYK abo OBTAXKNUBLMM.

11) MNMprBaTHICTb YY4aCHWKIB AUCTAHLINHOMO CyOBOrO 3acifaHHs Ma€ OyTu
Hane)HOo 3axuLLeHa i Cya Ma€ BXMBATW 3aX0iB ANA 3HVKEHHA PU3NKIB
Ans Hel. MoTpibHO BXNTN BCiX HEOOXiAHVIX 3aX0AiB A1s YCYHEHH:A Oyab-
AKOrO PU3NKY NOPYLLEHHA NpaBa CTOPiH Ha MPUBATHICTb.

[My6niyHicmes i 3anuc

12) Cyn mae 36eperti nyonivyHUN xapakTep AUCTaHLiINHOrO CyAOBOrO 3aci-
AaHHSA, CTBOPVBLLIN LjinicHy npoueaypy yyacTi rpoMaacbKocTi. [ybniyHicTb
AVCTAHUINHOMo Cy[OBOro 3acilaHHA MOXHa 3abe3neynTi, HaNnpuKnag,
JO3BONUBLUN FTPOMAACbKOCTI NPUEAHATNCA A0 AUCTAHUIMHOMO CygqoOBOro
3acilaHHA B peanbHOMY Yaci abo po3MiCTVBLUM BiAMOBIAHI 3anMMcK Ha
BeOcalTi cyqy.

13) be3 nonepegHbOro fo3Bony cyany moxe 6yt 3abopoHeHe poTtorpady-
BaHHA, 3aNnCyBaHHA, TPAHC/IOBAHHA UM iHLWe nowmnpeHHs Byab-aKoi
YACTVHW AWCTaHLiMHOrO Cy0BOro 3acifaHHA (pa3om i3 aygiosanvcamm).

Cgioku ma ekcnepmu

14) Y mexax, 103BONEHNX HaLliOHaIbHO MPaBOBO CUCTEMOLD, fOMUT CBIif-
KiB Ta eKcnepTiB Nifg Yac ANCTaHLiMHOro CyA0BOro 3acijaHHA Ma€ NPOBO-
AMTNCA B NOPAAJKY, MaKCMMabHO HabNMXeHOMY [0 NPaKTUKK iX 4ONUTY
B 3aNi 3acifgaHb cyay.

15) Cnig npuginuT ocobnmey yBary BignoBigHUM OpraHi3auiniH1M 3axogam,
wo6 3abe3neynTn LiNiCHICTb AUCTAHUINHUX CY[OBUX 3acifaHb Ta YHUK-
HYTU TUCKY a0 BNNMBY Ha CBIZKIB UM €KCNepTiB Nif Yac TakmMx 3acigaHb.
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Jlokasu

16) Cyn ma€ HapaTy BKasiBKM LWOAO NpoUeaypu, AKOT yYaCHUKU MOBUHHI
LOTPVMYBATMCA ANA NOJAAHHA AOKYMEHTIB ab0 iHLWMX MaTepianis nig yac
ANCTAHUINHOro CygoBOro 3aciJaHHA.

17) Cnig BXWTW opraHisauiiH1X 3axXoAiB, Wob 3a6e3neunTi MOXNBICTb ANA
BCiX YYacCHUKiB 6auntu Ta/abo uyTn matepianu, HagaHi nig yac gucTaH-
LinHOro CygoBOro 3acifaHHA.

18) MNogaHHA HOBYIX 3asB, APryMeHTiB Ta/abo AOKa3iB Nig Yac ANCTaHLIHOTO
Cy[OBOro 3acCilaHHA M€ BigNoBigaTV NPUHLMNY 3MarasbHOCTI, BOAHOYAC
cyn Ma€ 3abe3neunTi NpaBo NoAaHHA [OKa3iB MPOTUIIEXKHOK CTOPOHOIO.

[Mepexknaoadi

19) Y pasi noTpebu B 3anyyeHHi nepeKknagaya nig yac ANCTaHUiiHOro cyno-
BOro 3acilaHHA nepeBary cfig HagaBaTu NPUCYTHOCTI Nepeknagaya
nopA[ 3 yY4aCHUKOM, AKUI He PO3MOBJISIE MOBOIO Cyay.

20) Mepeknagay NOBUHEH MaTV HaNEXHUI Bi3yaslbHUIN KOHTaKT 3 0co60to,
MOBJEHHA AKOI NepeKnagaeE, NpoTAroM yCbOro AUCTaHLUiMnHOro CyJoBOro
3acCifjaHHA.

OKpeme KepiBHULTBO WOAO0 KPUMiHaNIbHUX NPOBaKeHb

JleecimumHa mema

21) AIKLLO 3aKOHOAABCTBO HE BUMAra€ OTPMMaHHS BiNbHOT iHGOpMOBaHOT
3roy 06BMHYBAY€HOrO, PilLEHHA Cyay LWOAo Moro abo ii yyacTi B guc-
TaHUiNHOMY Cy[OBOMY 3aCiJaHHi NOBUHHO MaTW NIEMTUMHY METY.

22) JleriTimMmHa mMeTa ANCTaHLiMHOro CYA0BOro 3aciJaHHA B MeXax KpMMiHasb-
HOro NPOBaAXeHHA MA€ I'PYHTYBATUCA Ha TaKUX LIHHOCTAX, AK OXOPOHa
rPOMafCbKOro NopsagKy, OXoOpoHa 3[0poB’s, 3an06iraHHA BUMHEHHIO
NpaBoOMoOpYLUEHb i 3aXUCT NpaBa Ha XUTTA, cBOOOAY, 3aXMCT CBIAKIB i
notepninux Big 3nounHis. Cya moxe po3rnagaTn NUTaHHA JOTPUMAHHA
npaBa Ha CygoBUWI PO3rnAag NPOTArOM PO3yMHOrO CTPOKY, 30KpeMa, Ha
HaCTYMHUX eTanax NpoBad»KeHHA NiciA NepLuol iIHCTaHUil.

AKmueHa y4acme 068UHy8a4eH020

23) Yepe3s Bifeo3s'a30K 0O6BMHYBaYeHU MOBMHEH MaTW 3MOTy 6aunTy 1 Uy T
YYaCHWKIB AMUCTaHLiNHOIo Cy[0BOro 3acCilaHHA, 30Kpema iHLWKX CTOPIH,
CynniB, CBIKIB Ta eKcnepTiB. YUaCHMKM MNOBUHHI MaTy 3Mory 6aunti i
4yTM 06BMHYBaYeHOrO.
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24) Cyn mae pearyBaTu Ha TeXHiYHi HECNMPABHOCTI, NPO AKi NoBigoMNAE
06BVHYBaueHW. MNepes NoYaTKOM AMCTAHUINHOMO CyOBOrO 3acifaHHA
06BMHYBaYeHUN Ma€ 6yTr NoiHGOPMOBAHMI NPO NOPSAAOK NOBiIAOM-
NIEHHA TONIOBYOUYOMY Cyafi NPO TEXHIYHI HeCMpaBHOCTI (Hanpuknag,
yepes npusHayeHHs odiliiHOro BignoBiganbHOro NpeacTaBHUKA, AKAN
nepebyBaTiMe NopsA 3 06BNHYBaYeHVIM, abO BUKOPUCTAHHA CUTHANIbHOT
KHOMKW B iHTepdelici 3acoby Bigeo3B'a3Ky).

25) Y pasi NoCTiHOI HENPUNHATHOI NOBeAiIHKN 06BMHYBauYeHOro Cyn Mae
cnepuuy noBigOMUTY MOMY NPO NPaBo CyAy BUMKHYTU 3BYK, NepepBaTtu
abo Npr3yNMHUTK CeaHcC Bife03B'A3KY 3 0OBUHYBaUYEHNM, NepL HixK
YXBanioBaTy PilLleHHA npo Le.

26) Y pa3i BUMKHEHHA 3BYKy Bifj 00BMHYyBayeHOro cyj Ma€ 3abesneuntn
npeAcTaBHUKY MOro iHTepeciB MOXKNMBICTb | Hafani peanizoByBaTV NPaBo
Ha NpaBHWYY AOMOMOTY Mif Yac AUCTAHLIMHOrO Cyf0BOro 3acifaHHs i
NPOBafXeHHA 3aranom.

[pedcmasHuymeo iHmepecis

27) O6BUHYBaYEHNI MOBMHEH MATV ePEKTUBHUI [OCTYN [0 NPECTaBHMLTBA
CBOIX iHTepeciB nepes NoOYaTKOM AUCTAHLIMHOrO Cy4oBOro 3acifaHHA i nig
Yyac Noro NpoBefeHHs, pa3oM i3 MPaBOM 0 MOYATKY CyJOBOro 3acCidaHHA
KOH®IAeHUiINHO CninKyBaTUCA 3i CBOIM 3aXUCHUKOM.

28) Cyn mae nepeHecTr abo NpM3ynMHUTY AUCTaHLiNHe CyfoBe 3acifiaHHA 3a
BiICYTHOCTi 3aXMCHMKa OBBMHYBaueHOro. Y Takomy pasi cya Ma€ BXUTH
BCiX HEOOXigHMX 3ax0iB oA 3abe3neyeHHA 4OTPUMaHHA NpaBa 06BuU-
HYBaU€HOro Ha 3axuCT, Pa3oM i3 MOXTMBUM NPU3HAYEHHAM 3aXMCHMKA
ex officio.

29) O6BMHYBaYeHWI MOBUHEH MaTW NPaBO PAAUTUCA i3 3aXNCHUKOM i 0OMi-
HIOBaTUCA KOHiaeHUinHo iHpopMauieto 6e3 Harnagy. MpuUcyTHICTb
iHLWNX OCi6 Yy NPUMILLEHHI, y AKOMY 0OBUHYBaueHWIn NepebyBae nig vac
Takoro obmiHy, He ONyCKaETbCA.

30) O6BMHYBaYeHWI MOBMHEH MaTV NPaBO CMifIKyBATUCA i3 3aXVICHUKOM 3a
JloromMoroto 3axuuieHoi cuctemn. Cnig 3abesneuntt KOHOIAEHUINHICTb
TaKoro CninKkyBaHHA 06BMHYBaYyeHOro. BUKopucTaHHA 3axuLieHol niHil
3B'A3KY, AKa € OKPEMOIO BiJ NiHii Biie03B'A3KY, 3a JOMOMOIOt0 AKOI NpPOo-
BOASTb AUCTaHLiiHe CyOBe 3acCifaHHsA, Ma€ 6y T 3axmLLeHe NPUBINEEM
Ha 30epeXXeHHA aABOKATCbKOT TAEMHUL].

31) Cnig BXWUTK chewianbHUX OpraHi3auinHUX 3axonis, Wob 3abe3neunTu
3axXMCT KOHIAEHLIMHOCTI CNiNKyBaHHA MiXX 0OBVHYBauyeHMM i 3aX1CHUKOM
y pasi BUKOpUCTaHHA NOCyr Nepeknajaya nif yac Takoro CnisikyBaHHA.
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YactuHa ll
OPTAHI3ALINHI TA TEXHIYHI ACNEKTU PEXXMUMY
BIJJ,EOKOH(DEPEHLI,IT

OcHoB8HI sBumoeu

32) depxaBaM peKOMeHAYETbCA BUAINATA JOCTAaTHE piHAHCYBaHHA Ta
pecypcu ans 3abesneyeHHs epeKTVBHOro NPOBEAEHHA CYAOBUX MPO-
BaPKeHb Y peXrMi BifeoKoHdepeHLii.

33) dep:xaBu matoTb 3abe3neyyBaTii MaKCMManbHO HabnviXXeHe Jo peanic-
TMYHOrO NPoBeAeHHA ANCTaHLUINHMX CYAOBMX 3acifaHb, 30KpemMa nos-
HOLiHHe CniNKyBaHHs Ta B3aEMOSi0 BCiX CTOPiH NpoLiecy 3 0co6010, AKY
BOHV MaloTb BUCITyXaTMu.

34) MNpoBefeHHA ANCTaHUiNHOIo Cy0BOro 3acCiAaHHA Ma€ FPYHTYBATHCA Ha
NPVIHUMNAX CNpaBeannBoCTi, eGeKTUBHOCTI, AOLIIbHOCTI MPOBAAKEHHS,
cniBnpaui, 6e3neku Ta 3aKOHHOCTi 06POOKN NepPCOHANbHNX AaHMX.

IHcmpyKuyii 0na yyacHukie

35) Cyn Ma€ HagaTu yyaCcHUKaM YiTKi NpaBurna, iHCTpyKLUii Ta/abo HaBYanbHi
MaTepianu Wogo BUKOPUCTAHHA 3acobiB Bifeo3B'A3KY Ta NpoBeleHH:A
ANCTaHLUINHOro CyAoOBOro 3acifaHHA. PekomeHAyeTbCA NiAroTyBaTn
iHpopMaUiHi MaTepianu He Nuwe B TeKCToBOMY popmarTi, a 'y dop-
MaTi KOpOTKUx Bigeo. Cnig po3rnAHy TN MOXANBICTb CTBOPEHHA iHAN-
BiAyaslbHMX HaBYaNbHUX MaTepianiB abo KypcCiB WOAO BUKOPUCTaHHA
nnatdopmun. Cyn NOBMHEH HaragaTu yyacHMKaM, WO BOHW NOCTaloTb
nepeg cyaoMm i MOBUHHI MOBOANTUCA HANEXHWUM YMHOM 3riHO 3 BUMOramm
UYMHHOrO 3aKOHOLABCTBA, HANIEXKHOIO NPAKTUKOIO | CYJOBUM ETUKETOM, AKi
noTpi6bHO afanTyBaTu ANA 3aCTOCYBaHHA Nif Yac ANCTaHLiHMX CyO0BUX
3acigaHb.

36) Cyn Ma€e 3aBYaCHO HaficnaTy yyaCHMKaM MOBILOMIIEHHA NPO TEXHIYHI
BMMOTM, 30KpeMa AaTy, yac (3 ypaxyBaHHAM Pi3HUX YacCOBUX MOACIB),
MicLie Ta YMOBM NPOBEAEHHA AUCTAHLUIMHOrO CyA0BOro 3acigaHHsA.

37) Cyn mae nonpocuTy yyacHUKiB 3abe3neunTn HaginHWIA Bigeo3B'A30K
[LOCTaTHbOI AKOCTI, HaNeXHy BUAMMICTb | OCBITNEHHA ana epeKTUBHOI
y4yacTi B AUCTaHUiMHOMY CyAOBOMY 3acCifjaHHi.

38) AKLLO Lie MOXNMBO i B LbOMY BUHKKAE NOTpeba, nepes noYaTkoM ANCTaH-
LiHOro Cy[0BOrO 3acCifaHHA CyA MA€ NPU3HaYnTV TECTOBY BileOKOHbe-
peHLito, o6 AaT NOACHEHHA CTOCOBHO TOTO, AK CaMme byfe NPOBOAUTACH
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ANCTaHUiHe CyaoBe 3acifaHHA, AKi TEXHONOTIT BUKOPMCTOBYBATUMYTbCA
Ta 3 iHWKX NOB'A3aHKX i3 UMM NUTaHb.

39) Cyn Ta yyacHUKM MaloTb NPUERHATUCA A0 BifeoKoHdepeHLii 3aBYacHO
[0 noyaTky ANCTaHUIMHOro CyaoBOro 3acifaHHA OnA BUPILLEHHA BCiX
TEXHIYHUX NUTAHb.

40) Cyg ma€ NnoBigOMUTM BCiX YYaCHUKIB MPO MOXAMBI TEXHIYHI UM iHLWI CKnaga-
HOLL, LLLO MOXXYTb BUHUKHYTW, Ta HaragaTu, Wo He CJlig roBOPUTU HAATO
6araTto, a TakoXK NOTPIGHO BUMUKATU MiIKPOGdOH, KOS BOHW He rOBOPATb.

41) 3anexHo BiJ BMMOrI HaLiOHANIbHOrO 3aKOHOAABCTBA YYACHUKU MOXYTb
6paTy yyacTb y Cy[OBOMY 3acCilaHHi, Lo NPOBOAUTLCA B PEXUMI Bifeo-
KoHepeHLii, nepebyBatoun B 3anax cyay, MicLiAax no3basneHHA Boni, Npu-
MiLLleHHsAX pUaANYHUX Gipm abo iHWMxX 6e3neyHux micuax. O6cTaHOBKa
CYOOBOrO 3acifaHHs, 30Kpema obnafHaHHsA, Mae 3abe3neyyBaTtu Linic-
HICTb 3aAB YCiX y4aCHUKIB, 0CO6NNBO TuX, AKi NnepebyBaloTb y BPasiMBoMy
CTaHOBULL,.

besneka

42) Cnig 3aBYacHO BXKUTW OpraHi3auifiHyX 3axofiB AN NOM AKLEHHA PU3MKY
BPa3NMBOCTI 06/1afHAHHSA, MPOrpaMHOro 3abe3neyeHHs i 3'eAHaHHS ans
BileoKoHdepeHLii Bif HecaHKLiOHOBaHOro AOCTYNY, AK-OT 3/1laMyBaHHA
UM iHLWIOro BUAY HE3aKOHHOTrO JOCTYMY.

43) MoTpibHO PO3POOUTI NNaHM [l B €KCTPEHUX CUTYaLifX, W06 epeKTUBHO
BMPIiLLYBATK Taki Npobnemu, AK HecrnogiBaHi TEXHIYHI HeCNPaBHOCTI,
BiK/MIOUEHHA 3B'A3KY, BUMKHEHHSA eNeKTponocTayaHHA (anbTepHaTUBHI
KaHanu 3B'A3Ky Ta TexHiYHa NigTprMKa) abo nopyLueHHA 6e3nekmn JaHnX.

44) Mocnyrn XMapHOro 06UMCIEHHS, L0 BUKOPUCTOBYIOTD Mif Yac ANCTaHLiN-
HUX CYAOBMX 3acilaHb, i NOTEHUiNHI CXOBULLIA JaHUX MAOTb BigNnoBigaTun
BMMOram 3aKOHOAABCTBA LWOAO 3aXMCTy AaHUX.

45) BUKkopunCcTaHHA TEXHONOT i, 0CO6/IMBO IHCTPYMEHTIB | MOCAYT Ha OCHOBI
LUTYYHOTO iHTENEKTY, MAa€ 3MiLIHIOBATN aBTOHOMHICTb CyZly, @ He ObMeXKy-
BaTU Il

46) BkopunCTaHHA IHCTPYMEHTIB Ha OCHOBI LUTYYHOrO iHTENEKTY, TaknX AK
eNeKTPOHHI PinbTpy 3BYKY Ta 306pakeHHA, Ma€ O6yTn Nig KOHTponem
CyAy.

47) Y pasi BAHUKHEHHA TeXHIYHOI HECMPaBHOCTI, AKY He BAAETbCA YCYHYTH,
OVCTaHUiHe cyfoBe 3acifaHHsA cnig nepeHecT abo Npu3ynuHNTU.
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TexHi4Hi cmaHoapmu

48) O6nagHaHHA Ta NporpamHe 3abesneyeHHs 4fs BifeoKoHbepeHLUin Mae
BiAMOBIZATU MiHIMaNbHUM rany3eBuMm CTaHZapTaMm, WO6 3abe3neymnTu
CYMICHICTb 3 6yab-aKUMM BUgamu 3aco0iB NPOBeEHHS BileOKOHdepeHLin,
a TaKOX MiHIMi3yBaTV MOXIMBY 3aTPUMKY TPaHCNALT Bifeo- 11 ayaiofaHux.

49) [lepx<aBam cniif po3rnAHYTM MOXIUBICTb PO3POONEHHA NPaBuU LWOL0
npoBefieHHsA BifeokoHdepeHUil, AKi 6yayTb TEXHOMOMYHO HelTpab-
HMMW i He BiAAaBaTMMYyTb nepeBar BUKOPUCTAHHIO NEBHOro BMAy
TEXHONOTIN.

50) O6nagHaHHA Ta NporpaMHe 3abe3neyeHHs ans BijeoKoHdpepeHL i mae
3abe3nevyBaTy TPaHCAALi0 300paXKeHHA Ta 3BYKY AOCTAaTHbOI AKOCTI,
o6 NigTPUMyBaTV NOCTIVHUI HANEXHWIA ayfioBi3yaNbHWI 3B'A30K, AKUN
JA€ 3MOTY YYaCHUKaM CTEXWTU 3a Nepebirom CyaoBoro po3rmagy i 6patu
B HbOMY aKTUBHY y4yacCTb.

51) Yci yyacHuKM gMCTaHUiHOrO CyAOBOro 3acilaHHA, 30Kpema cyaas,
MOBUHHI MaT! MOXJMBICTb BOAHOYAC 6aunTu 11 4yT 0coby, AKa CTaBUTb
3annTaHHA abo pobrTb 3aABM Nif Yac 3aC/lyXOBYBAHHSA, @ TAKOXK peaKLito
IHLIMX YyYaCHUKIB.

52) Cuctema gna NpoBeAEHHSA BiAeOKOHPepeHLUil, Ky Hafa€E cya, Ma€ Oy Tu
6e3KOLUTOBHOI /151 BCiX YYACHMKIB, MPOCTOI0 Ta 3PYYHOI0 Y KOPUCTY-
BaHHI. LIa cnctema mae npautoBatTi Ha CTaHAAPTHOMY O6flafiHaHHI
3abe3neyvyBaTy 3aXUCT AAHUX.

53) [eprkaBam cnii nepernagaT TEXHIYHI CTaHZAPTY, NOB'A3aHi 3 NpoBe-
JeHHAM BieoKoHbepeHLin.

TexHiYHa donomoza

54) Cyngi, CTOpOHW, NpauiBHUKK anapaTty cyay Ta iHWi yYacHWKKU nig vac
ANCTaAHUINHUX CYAOBUX 3acifaHb NOBUHHI MaTy goctyn Ao [T-nigTpumkn,
W06 YHNKHYTM 3aTPUMOK i TEXHIYHWX TPYAHOLLIB Mif YacC BUKOPUCTAHHA
cucTemu BiieoKoHdepeHL 3B A3KY.

[liczomoeka ma nepedos8a npakmuka

55) Oep:xaBam cnig 3a6e3neuntu ns cygnis, NpauiBHNUKIB anapaTty cyay Ta
IOPUCTIB-NPAKTUKIB Hane>KHy NiAroToBKy 3 NUTaHb IT-piweHb i Bignosia-
HUX MiXKHaPOJHMX CTaHAAPTIB 3aXMCTY MPaB JIOANHU.

56) [lepaBam cnig 3a0x0ouyBaTu CYAuM BINUTUCA KPaLLOK NPaKTUKOK Mpo-
BeAEHHA BileOKOHdepPEHLin AnAa CKOPOYEeHHA BUTPAT i NigBULLEHHSA
epeKTNBHOCTI.
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Jopatok

KOHTpONbHMIN CNNCOK OCHOBHUX BUMOT
A0 npoBefeHHA BifeoKoHdepeHLin y cyaosin npakTuui

¢ be3neka: 6axkaHuin piBeHb 6e3neKu, LWo BiAMNoBigae BMay npouenypu
O aBTopwu3auin
» NPUCYTHIMU MOXYTb OYTV TiNbKM BU3HAYeHi (3anpoLUeHi) y4acHUKN
O aBTeHTUIKaLia ocobu
» nigTBepAKeHHA 0COOU YUYaCHUKIB
O npwuBaTHicTb (3a6e3neyeHHsA NPUBATHOCTI KOHdepeHL;i)
» wmndpyBaHHA
O npwuBaTtHa Ta Ny6/ivyHa iHGPaCcTPyKTypU
» ny6niyHa iHppacTpyKTypa (XmMapa, XOCTUHT)
» pileHHsA, po3milleHe nokanbHO (IT-pileHHs)
» npwuBaTtHa iHGpacTpyKTypa
O KepyBaHHA NpaBamy KOPUCTYBauiB
» aBTeHTUIKaLiA yY4aCcHUKIB
¢ 3anuc
O ronoc
O ronoc i 306pakeHHs
O 6araTokaHanbHMIA ro0C
¢ [JocTtynHicTb
O obnagHaHHA
O nporpamHe 3ab6e3neyeHHs
O yHiBepcanbHICTb (3pyYHICTb BUKOPUCTaHHS)
¢ Akictb
O po3ginbHa 3gaTHICTb
O nponyckHa 3gaTHiCTb
O uyTnueictb
@)

obnagHaHHA
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» eKpaHu
» po3jinbHa 34aTHICTb Kamepu
» AakicTb MikpodoHa
» KinbKicTb JOpiPKoK (MiIKpOOHIB i Kamep)
¢ Tun niyeHsii:
O nponpieTapHa abo Ha M3 3 BigKpTUM KogoM
¢ O6nagHaHHA ans BigeokoHdepeHuil
O npodoeciiiHe (BcTaHOBNEHE B 3anax CyAy Ha NOCTiViHi OCHOBI)
O npodeciiHe (MobinbHe)
O HaniBnpodeciliHe (KoHdepeHU-3anm 3 eKpaHaMm 1 Kamepamm)
O

nobyToBa eneKkTpoOHika (BeObKamepu 3 KOMOHKaMW, rapHiTypu 3
MiKpopOHOM)

O MobinbHi NpucTpoi (MnaHweTn, MobinbHiI TenedoHN)
¢ BuaumicTb

O 3ana cypy: eKpaHW, KONOHKM AaloTb 3MOTY BCiM YYaCHUKAM CTEXUTY
3a XO[OM MPOBAAMKEHHA

O cBigok abo ekcnept
¢ CranpapTtn
O BigkpuTi abo
O nponpieTapHi
¢ CymicHictb
O craHgapTHi npoTokonu (ctaHaapT MCE)
O IP-to-IP
¢ OO6MiH fOKyMeHTamK
O Kamepa AnsA LOKYMEHTIB (AnA JOKYMEHTIB y naneposili popmi)
O cninbHWI eKpaH (4NA AOKYMEHTIB y eNeKTPOHHI Gopmi)
¢ Po6ota Kamepwm
O cratnyHa (dpikcoBaHa) Kamepa
O  py4HUN Haxmn/MoBOPOT/HABAUKEHHA/DOKYC
O aBTOMaTM4HA (KOHTPOJIb FOOCOM)
O pawncTaHuiiHe KepyBaHHA

¢ 3axucT cBigkiB
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O oKpeme NpUMILLEHHS ANA CBIAKIB (MOXIMBO B iHLIOMY MiCLii)
O cnoTBOpeHHs ronocy
O pO3MUBAHHA/CNOTBOPEHHS/BIAKIIIOUEHHSA 306paXkeHHSA
¢ TpuBaTHi cecii
O KoHcynbTauii CTOpiH 3 aABOKaTaMu
¢ [epeknag
O nepeknagaui B iHWOMY MicUi
O CUHXPOHHUI Nepeknag
¢ BUKOPWCTaHHA WTYYHOrO iHTENEKTY
O aBTOMaTMUHe CYy6TUTPYBaAHHA
O BM3HauYeHHA 0Ccobwu, ika FOBOPUTb
O nepeTBOPEHHSA rONOCY Ha TEKCT
O oinbTpn
¢ [naHyBaHHA BigeoKoHpepeHUi

O BUKOPMCTAHHA CUCTEMU pe3epBYyBaHHA ANA BifeOKOHpepeHLin
(kaneHpapHi rpadikn) — 3any cyny MOXHa 3ape3epByBaTH 3aN1IEXKHO
BiJJ MOro TeXHIYHOro OCHaLeHHsA

O TexHiuHWI cnelianict — 6aXkaHO 3aBYaCHO NPOTECTYBATU, HaNALITY-
BaTW ob6nagHaHHA AN BigeokoHpepeHLUii B peXKMMi OUiKyBaHHSA
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GUIDELINES
PURPOSE AND SCOPE

These Guidelines provide a set of key measures that states and courts should
follow to ensure that use of videoconferencing in judicial proceedings does
not undermine the right to a fair trial as enshrined in Article 6 of the European
Convention on Human Rights (ECHR) and meets the requirements of the
Convention for the Protection of Individuals with regard to Automatic Processing
of Personal Data. The purpose is to provide states with a framework aiming at
eliminating any risk of a violation of the parties’ rights during remote hearings,
in particular their right to be heard and to actively participate in proceedings,
and the right of defence. The Guidelines cover all judicial proceedings and can
also be applicable mutatis mutandis to the public prosecution services.

The document is structured as follows: In the first part, the guidelines address
procedural issues concerning all types of judicial proceedings, emphasising the
particularities of criminal proceedings. In the second part, the guidelines address
the technical and organisational requirements for videoconferencing in judicial
proceedings. The appendix contains a checklist of the basic requirements for the
implementation of videoconferencing in judicial practice.

DEFINITIONS

For the purposes of these guidelines, the terms below shall be defined as follows:

i. videoconferencing refers to a system that allows two-way and
simultaneous communication of image and sound enabling visual, audio
and verbal interaction during the remote hearing;

ii. remotehearingreferstoahearingthatis held through videoconferencing;

iii. the term “court” refers to the judicial authority that organises remote
hearings, in the exercise of its functions.

FUNDAMENTAL PRINCIPLES

A. All guarantees to a fair trial under ECHR apply to remote hearings in all
judicial proceedings. The key elements are the right to effective access to
a court, fairness of the proceedings, adversarial character of the process,
equality of arms, proper administration of evidence, time to prepare and
access to materials, the court’s decision in a reasonable time, data security
and risk management.

B. States should establish a legal framework that provides a clear basis for
allowing courts to hold remote hearings in judicial proceedings.
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C. Itis for the court to decide, within the applicable legal framework,
whether a certain hearing should be held remotely, with the aim of
ensuring the overall fairness of the proceedings.

D. The court should safeguard the right of a party to be effectively assisted
by a lawyer in all judicial proceedings, including confidentiality of their
communication.
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Part| —
PROCEDURAL ISSUES ON VIDEOCONFERENCING
IN RESPECT OF THE RIGHT TO A FAIRTRIAL

Guidelines on all judicial proceedings

Decision to hold a remote hearing

1)

3)

4)

States should ensure that the legal framework provides the courts with
sufficient grounds to decide whether a remote hearing can or should be
held in a particular case.

Based on the legal framework provided by the state, the court should
determine whether holding a remote hearing is reasonable and
appropriate under the specific circumstances of the case and reason its
decision.

The parties should have the opportunity to consult with the court: i)
on whether a remote hearing can or should be held in the case, ii) on
the specific arrangements for such a remote hearing, iii) to address any
security concerns of the parties, and iv) to request the court to hold a
hearing in person, stating their reasons.

The decision should be open to possible review before a competent
authority in accordance with national law.

Right to participate effectively

5)

7)

8)

The court should give the participants the opportunity to test the audio
and video quality, either prior, for example through self-testing, or at the
start of the hearing allowing each participant to familiarise themselves
with the features of the videoconferencing platform.

During the remote hearing, the court should be able to continuously
monitor the quality of the image and sound of the video link in order to
minimize technical incidents that may affect the right of the parties to
participate effectively in the proceedings.

The court should ensure that the transmission can be seen and heard by
those involved in the proceedings and by members of the public where
the proceedings are held in public.

The court should consider the situation and challenges of persons
in vulnerable positions, such as children, migrants, or persons with
disabilities in the decision to have a remote hearing and its modalities.
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9) The court should suspend the hearing in case of a technical incident
until it has been corrected, depending on its nature. Such a suspension
should be registered in the minutes of the remote hearing.

Identification and privacy

10) All participants of the remote hearing should be identified by the court.
The measures of identification should be clearly within the applicable
legal framework and not excessively intrusive or burdensome.

11) The privacy of the remote hearing’s participants should be protected
and respective risks to their privacy should be mitigated by the court.
All necessary measures should be taken in order to eliminate any risk of
a violation of the parties right to privacy.

Publicity and recording

12) The court should preserve the public nature of remote hearing by creating
a comprehensive procedure for public participation. The publicity of the
remote hearing can be ensured, for example, by allowing the public to
join the remote hearing in real time or uploading the recordings to the
court’s website.

13) No photographing, recording, broadcasting or any other form of
dissemination of any part of the remote hearing (including the audio
track) may be made unless previously authorised by the court.

Witnesses and experts

14) As far as a national legal system permits, the examination of the witnesses
and experts during the remote hearing should follow as closely as
possible the practice adopted when a witness or expert is present in
the courtroom.

15) The respective arrangements should be given special consideration in
order to ensure the integrity of remote hearings and avoid pressure or
influence on the witnesses or experts during such hearings.

Evidence

16) The court should provide instructions on the procedure the participants
need to follow to present documents or any other materials during the
remote hearing.
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17) Practical arrangements should be made to ensure that all participants
can see and/or hear the material presented during the remote hearing.

18) The presentation of new allegations, arguments and/or evidence during
a remote hearing should follow the adversarial principle and the court
should ensure the right to counter-evidence.

Interpreters

19) When an interpreter is needed during the remote hearing, the presence
of the interpreter alongside the participant who does not speak the
language of the court should be preferred.

20) At any time during the hearing, the interpreter should have appropriate
visual contact with the person whose speech is being interpreted.

Guidelines specifically for criminal proceedings
Legitimate aim

21) If legislation does not require the free and informed consent of the
defendant, the court’s decision for his or her participation in the remote
hearing should serve a legitimate aim.

22) The legitimate aim of remote hearing in criminal proceedings should be
based on such values as the protection of public order, public health, the
prevention of offences, and the protection of the right to life, liberty, and
security of witnesses and victims of crimes. Compliance with the rightto a
trial within a reasonable time can be considered by the court in particular
at stages in the proceedings subsequent to the first instance.

Effective participation of the defendant

23) The video link provided should enable the defendant to see and hear the
participants of the remote hearing, including the other parties, judges,
witnesses and experts. The participants should be able to see and hear
the defendant.

24) The court should react to technical incidents reported by the defendant.
Prior to the remote hearing, the defendant should be informed of the
procedure for reporting technical incidents to the presiding judge (e.g.
through designation of a responsible official agent near the defendant
or an alert button on the video link interface).
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25) In case of the defendant’s continuous improper conduct, the court should
inform the defendant of its power to mute, interrupt or suspend the
defendant’s video link, before actually making this decision.

26) In case the defendant was muted, the court should ensure that the legal
representative of the defendant is still able to exercise the right to legal
assistance during the remote hearing and the proceedings as a whole.

Legal representation

27) The defendant should have effective access to legal representation before
and during the remote hearing, including the right to communicate with
their lawyer confidentially before the beginning of the hearing.

28) The court should adjourn or suspend the remote hearing in the absence
of the defendant’s legal representative. In such circumstances, the
court should take all necessary measures to ensure the right to legal
representation of the defendant, including possible appointment of an
ex officio defence counsel.

29) The defendant should be able to confer with their legal representative and
exchange confidential instructions without surveillance. The presence of
other persons sharing the same room as the defendant during such
exchanges should be excluded.

30) The defendant should be able to communicate with their legal
representative over a secured system. The defendant should be assured
of the confidentiality of such communications. The use of a secured line,
different from the video link provided for the remote hearing, should be
privileged.

31) Specific arrangements should be taken to ensure that the interpretation
of communication between the defendant and their legal representative
does not undermine its confidentiality.
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Part Il —
ORGANISATIONAL AND TECHNICAL ISSUES
OF VIDEOCONFERENCING

Key requirements

32) States are encouraged to allocate adequate public funding and resources
to enable effective videoconferencing in judicial proceedings.

33) States should ensure as much as possible a true-to-life hearing experience
including full communication and interaction of all the parties to the
procedure with the person to be heard.

34) Conduct of the remote hearing should be based on the principles of
fairness, efficiency, expedience of proceedings, co-operation, security
and legality of personal data processing.

Instructions for the participants

35) The court should provide the participants with clear rules, instructions,
and/or tutorials on the use of videoconferencing and conduct of the
remote hearing. Itis recommended to prepare information materials not
only in text format, but also as short videos. Made-to-measure tutorials
or training sessions on the use of the platform should be considered. The
participants should be reminded that they appear before the court and
should therefore behave suitably in compliance with applicable laws,
good practices, and court etiquette, which should be adapted in any
case to remote hearings.

36) Sufficient notice about technical requirements, including the date, time
(considering different time zones), place and the conditions of the remote
hearing should be given in advance by the court to the participants.

37) The court should request participants to secure a reliable video connection
of sufficient quality and ensure adequate visibility and lighting in order
to be able to participate effectively in the remote hearing.

38) If possible and required, the court should schedule a test videoconferencing
session prior to the remote hearing to allow guidance to be given on how
the remote hearing will be conducted, the technology to be used, and
any other relevant issues.

39) The court and participants should join the videoconferencing session
in good time before the remote hearing is due in order to resolve any
technical issues.
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40) All participants should be informed by the court of possible technical
and other difficulties that could be experienced by others and reminded
to avoid over-speaking and mute their microphones when they are not
speaking.

41) Depending on national law, the participants can attend a hearing by
videoconference from courtrooms, detention facilities, law firms, or
other safe places. The hearing’s setting, including equipment, should
guarantee the integrity of statements of every participant, in particular
the vulnerable ones.

Security

42) Practical arrangements should be made in advance to mitigate the risk
that the videoconferencing hardware, software and connections are
vulnerable to improper access, such as hacking or other illicit access.

43) Contingency plans should be in place in order to effectively deal with
issues such as sudden technical failures, disconnections, power outages
(alternative communication channels and technical support), or data
security breaches.

44) Cloud computing services used during remote hearings, and potential
data storage, should comply with data protection laws.

45) The court’s autonomy should be strengthened and not restricted by the
use of technology, in particular by the use of artificial intelligence tools
and services.

46) Use of artificial intelligence tools, such as sound or video e-filters, should
be under the control of the court.

47) If thereis a technical failure that cannot be fixed, then the remote hearing
should be adjourned or suspended.

Technical standards

48) The videoconferencing hardware and software should meet minimum
industry standards to facilitate interoperability, regardless of the type of
videoconferencing used, and to reduce delays in video and audio data
transmission.

49) States should consider making videoconferencing rules technology-
neutral and not impose, or discriminate in favour of, a particular type of
videoconferencing technology.

50) The videoconferencing hardware and software should provide video and
audio of sufficient quality to hold continuous and adequate audio-visual
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connectivity, enabling parties to follow the proceedings and effectively
participate in them.

51) All participants to the remote hearing, in particular the judge, should
be able to see and hear both the speaker asking questions or making
statements when heard, and the reaction of the other participants.

52) The videoconferencing system provided by the court should be free of
charge for all participants, easily accessible and user friendly, operate on
standard hardware, and ensure data protection.

53) States should keep technical standards related to videoconferencing
under review.

Technical assistance

54) The judges, parties, court staff, and other participants should be able to
access IT support during remote hearings in order to avoid delays and
technical difficulties while using a videoconferencing system.

Training and good practices

55) States should provide judges, court staff, and legal practitioners with
sufficient training in IT solutions and related international standards of
human rights protection.

56) States should encourage the courts to share best videoconferencing
practices in order to reduce costs and increase efficiency.
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Appendix

Checklist for conducting videoconferences
in judicial practice

¢ Security: the desired level of security derived from the type of procedure
O authorisation
» only desired (invited) participants attending
O authenticity
» ensuring the identity of the participant
O privacy (keeping the conference private)
» encryption
O private or public infrastructure
» publicinfrastructure (cloud, hosting)
» solution hosted on-site
» private infrastructure
O user management
» authentication of participants
¢ Recording
O voice
O voice & video
O multi-channel voice
¢ Accessibility
O equipment
O software
O versatility (ease of use)
¢ Quality
O resolution
O bandwidth
O sensitivity
O equipment

[LopaTtkosi matepianu » CT0Op. 65



» screens
» camera resolution
» microphone quality
» number of tracks (microphones and cameras)
4 Licence type:
O proprietary or open source
4 Videoconferencing equipment
O professional (permanently installed in courtrooms)
O professional (mobile)
O semi-professional (meeting rooms with screens and cameras)
@)

consumer electronics (webcams with speakers, headsets with
microphone)

O mobile devices (tablets, mobile phones)
¢ Visibility
O courtroom: screens, speakers enable all parties to follow the
proceedings
O witness or expert
¢ Standards
O openvs.
O proprietary
¢ Interoperability
O standard protocols (ITU standard)
O IP-to-IP
¢ Sharing documents
O document camera (documents in physical form)
O screen sharing (any digital content)
4 Camera operation
O static (fixed) camera
O manuel tilt/turn/zoom/focus
O automatic (voice controlled)
O remote operation

¢ Witness protection
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O separate witness rooms (possible off-site)

O voice distortion

O picture blur/distortion/deactivation
4 Private sessions

O parties consulting with their lawyers
4 Interpretation

O interpreters off-site

O simultaneous interpretation
¢ Useof Al

O automatic subtitling

O speaker identification

O speech to text

O filters
4 Planning a videoconference

O using a booking system for videoconferencing (calendaring) — a
courtroom can be booked depending on its technical equipment

O technician — test beforehand, establish the videoconference, stand-by
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KepiBHi npuHunnun
KomiTteTy minicTpiB Pagn €sponn
LWOAO0 eNIeKTPOHHUNX AO0Kas3iB Y LNBiIbHOMY
Ta aAMiHiCTPaTUBHOMY CYJOMNHCTBI

(yxsaneHo Komimemom miricmpig 30 cidHsi 2019 poky
Ha 1335-my 3aci0aHHi 3acmynHukie MiHicmpie)

KomiTteT miHicTpiB,

6epyun oo yBaruy, Wo meToto Pagn €Bponn € 4OCATHEHHA BiNbLLOT €AHOCTI MiXK
AepxaBaMu-unieHamm, 30KpemMa Yepes CNPUAHHA NPUAHATTIO CNiSIbHMX NPaBu
L OAO NPABOBMX NUTaHb;

ypaxoByoun HeoOXigHICTb HafaHHA MPAKTUYHKX PEKOMEHIALLIN LWoAo 06po6KK
e/IeKTPOHHMX JOKa3iB y LMBINIbHMX Ta aAMiHICTPaTUBHUX NPOBaAKEHHAX Cyaam
Ta iHWWM KOMMNETEHTHMM OpraHam, AKi BUKOHYIOTb CyfoBi QYyHKLUIT; dpaxiBuAMm,
30KpeMa IopUCTam-npaKkTrKaM; a TaKoXK CTOPOHaM MPOBALXKEHHS;

6epyun [0 yBary, Lo METOI LINX KEPIBHUX MPUHLMNIB € 3a6e3neyeHHs chifbHOI
OCHOBM, @ He rapMOHi3aLif HalioOHaNbHOIro 3aKOHO4ABCTBA AePXKaB-YNeHiB;

YPaxoByOUN HEOOXiAHICTb NOBaXKaTW Pi3HOMaHITHICTb Y MPaBOBUX CUCTEMAX
JeprKaB-UNeHiB;

BM3HalOUM NPorpec, AKOro AOCAMY AepKaBu-UleHNn CTOCOBHO LudpoBizauii
CBOIX CYJOBUX CUCTEM;

Bil3Hayaloun, TM He MeHL, nepewkoamn ana ebeKTMBHOrO yrnpaBniHHA enek-
TPOHHVMU flOKa3aMU B CMCTEMaX MPaBOCyAaA, TaKi AK BiACYTHICTb EANHUX CTaH-
[apTiB i Pi3HOMaHITHICTb Ta CKNagHiCTb Npoueayp 36upaHHA foKasis;

NigKpecoloUn HeobXigHICTb CMPUAHHA BUKOPUCTAHHIO e/IEKTPOHHUX [10Ka3iB
y MPaBOBUX CCTEMAX Ta B CYAOBIN NpaKTuLi;
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BM3HalOUYM HEOOXiAHICTb BMBYEHHSA AeprkaBaMU-YSIeHaMU CyYacHUX HeponiKiB
BUKOPUCTAHHA €IEKTPOHHMX AOKa3iB Ta BU3HAUEHHS chep MOXKMBOrO 3anpo-
BaZ KEHHA UM MOAMWeHHA NPUHLUMNIB i MPAKTUKN BUKOPUCTAaHHA €N1EKTPOHHNX
JOKa3iB;

BiJ3HAUaAKUK, WO METOK LUUX KEePIBHMUX NPUHLMMNIB € HAJAHHA NPAKTUYHMX
pilleHb ANA yCYHEHHA iICHYUMX HeJOMIKIB Y 3aKOHOAABCTBI Ta NpaKkTui,

NPUNMaE Ui KepiBHI NprHUMNK, AKi 6yayTb NPaKTUYHUM iIHCTPYMEHTOM ANA fep-
MaB-UneHiB, WO NOK/IMKaHUIM JOMOMOrTY iM aAanTyBaTh GyHKLiOHYBaHHA CBOIX
CYAOBMX Ta iHLUNX MEXaHi3MiB yperyntoBaHHA CNopiB ANA BUPILLEHHA NUTaHb, AKi
BMHUWKAIOTb Y 3B'A3KY 3 eNeKTPOHHNMM fOKa3amMn Y LIMBINIbHOMY Ta agMiHicTpa-
TUBHOMY MPOBAAXKEHHAX , | MPOMOHYE iM NOLUNPIOBATY Ui KEPIiBHI NPUHLMAN ANA
IXHbOT iIMMIeMeHTaLil BignoBiAanbHUMM UM iHWKMMIN 3aLiKaBneHumm ocobamu.

MerTa T1a cpepa 3acTocyBaHHA
KepiBHi NpuHLMAN CTOCYIOTbCA:

— YCHUX [OKa3iB, WO OTPUMAHO 3a JOMOMOro 3acobiB ANCTaHLiMHOrO
3B'A3KY;

—  BVKOPWCTAHHA eNeKTPOHHUX JOKa3iB;

— 30MpaHHA, BUNYYeHHs Ta NepefaHHs [oKa3sis;

— BiANOBIAHOCTI;

— [JOCTOBIPHOCTI;

— 30epiraHHA Ta 36epeXKeHHs;

— apxiByBaHHA;

— NigBULLEHHA 06i3HaHOCTI, Mepernaay, HaBYaHHsA Ta OCBITY.

KepiBHi npuHLMNN He NOTPIOHO TIYMaunTL AK TaKi, O BM3HAYalOTb JOKA30BY LiiH-
HiCTb ANA NEBHUX TUMIB €TIEKTPOHHMX JOKa3iB, a MOTPiIGHO 3aCTOCOBYBaTY fMLLe
B YaCTUHI, Y AKi1 BOHW He cyrnepeyaTb BUMOram HaLiOHasIbHOro 3aKOHOAABCTBA.

Li KepiBHi NpMHUMNY MatoTb 3a METY NoJiereHHA BUKOPUCTaHHA 11 yNpaBniHHA
eneKTPOHHUMM JOoKa3amMu Yy NPaBOBUX CMCTEMAX i CyAoBIi NpaKTULi.

Bu3sHauyeHHA
[na uinen unx KepiBHUX NPUHLMNIB:
EnekmpoHHi 0okasu

TepMmiH «eneKTPOHHI JoKa3n» — ue Byab-AKi goKa3u, WO MicTATbcA abo AKi
BUpO6NAEe 6yab-AKUIA NPUCTPiN, yHKLIOHYBAaHHA AKOro 3anexuTb Bif

CTop. 70 » 3aranbHi NPpUHLMNN WOAO NPOBEAEHHA AUCTAHLIHNX CYA0BMX 3acifaHb



nporpamHoro 3abesneuyeHHs abo gaHuX, Wo 36epiralTbcA abo nepenanTbca
yepes KOMMN'IoTePHY CUCTEMY abO MepeXxy.

MemaoaHi

TepMmiH «MeTapaHi» — Le eneKTpoHHa iHpopMmaLlia NPo iHWI eneKTPOHHI AaHi,
L0 MOXKYTb BUSABUTU ifeHTUIKaLiNHI 03HAKWM, MOXOAPKEHHS abo iCcTopito OKa3iB,
a TaKOX BiANOBIAHI AaTh 1 Yac.

Josipyi nocnyau
TepMmiH «oBipYi nocnyrn» — Lie eNeKTPOHHA NOCYra, O OXOMJIIOE:

a. CTBOPEHHS, Bepudikalitlo Ta NigTBepOXeHHA eNeKTPOHHMUX NiAnucie,
€IeKTPOHHMX NeYaToK Un efIeKTPOHHMX NMO3HAYO0K Yacy, eNneKTPOHHNX
3aPEECTPOBAHNIX CNTYXKO AOCTaBKY Ta cepTndiKaTiB, MOB'A3AHYIX i3 LMK
nocnyramu; abo

b. cTBOpEHHSs, BepudikaLito Ta niaTBepaKeHHs cepTndiKaTiB AN1a aBTEHTU-
¢ikauii Ha BebcanTax; abo

C. 30epexeHHs eneKTPOHHUX NiANUCiB, NevaTok abo cepTudikatis, NoB's-
3aHMX i3 LMW NOCYraMu.

Cyo

TepMiH «cy» — Ue Oyab-AKNIA KOMMNETEHTHWIA OPraH, WO BUKOHYE Cy0Bi GyHKLT
Ta BUKOPUCTOBYE eNeKTPOHHI JOKa3MW.

OCHOBHI npyHUMNN

MnTaHHA BUPILLEHHA NOTEHUiNHOT 4OKA30BOI LiHHOCTI eIeKTPOHHNX JOKas3iB
€ BIANOBIfaNbHICTIO CYAIB 3rifHO 3 BUMOramu HaLioHalbHOro 3aKOHOAaBCTBa.

EnekTpoHHI fOKa3n NOBMHHI OLHIOBATUCA TaK CaMo, AK i iHWi BUAW [OKa3iB,
30KpeMa B YaCTUHI, L0 CTOCYETbCA IXHbOT 4OMYCTUMOCTI, JOCTOBIPHOCTI, TOYHOCTI
Ta uinicHocTi.

ByKopucTaHHA eNeKTPOHHMX OKa3iB He MOBUHHO Oy TV HEBUTiZHMM ANA CTOPIH
abo HajaBaTV HecrnpaBeAnuBY NepeBary OfHil i3 HUX.

KepiBHi npuHuunnu
YcHi 0oka3u, ompumaHi 3a donomozoto 3aco6ie ducmaHyiliHozo 38’A3Ky

1. YcHi poKasu MOXyTb OyTU OTPUMaHi AUCTAHLUINHO, 3 BUKOPUCTAHHAM
TEXHIYHMX NPUCTPOIB, AKLLO NPMPOAa AOKa3iB AA€ TaKy MOXIIUBICTb.

2. Tlig Yac BUPILLEHHA NUTaHHA NPO Te, Y MOXKYTb YCHI JoKa3un 6yt oTpu-
MaHi AUCTaHLiNHO, Cyan NOBUHHI po3rnagaTti, 30Kpema, Taki paktopu:
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— 3HauyLiCTb OKa3iB;
— cTaTyc ocobu, AKa Hafla€ JoKasw;

— 6e3neka Ta LiNnicHICTb Bile03B'A3KY, 3a JONOMOroi0 AKOro NepeaaTb
JloKa3u;

— BUWTPATU Ta TPYAHOLLi JOCTaB/IEHHS BignoBiaHoi ocobu Jo cyay.
3. Mg yac AncCTaHUiNHOro OTPUMaHHA AoKa3iB HEOOXiAHO 3abe3neunTu, Woo:

d. nepefaHHsl YCHUX JOKa3iB MOMW 6aunTu i 4yt ocobu, Aki bepyTb
yuyacTb Y CYyAOBOMY NpoLeci, Ta NpeAcTaBHUKN MPOMAACbKOCTI, AKLLO
cyfoBe 3acifaHHaA BigKkpuTe; i

b. o0co6a, AKY 3aCNyx0OBYOTb ANCTAHLINHO, MOXe 6aunTn Ta YyTn Npo-
Ba[»KEHHA TiEI MipOto, AKOIO Lie HeobXigHO Ans 3abe3neyeHHs Noro
3[0iICHEHHSA cnpaBeanBo Ta epeKTUBHO.

4. Tlpoueaypa Ta TeXHOOTII, WO 3aCTOCOBYIOTb A1A OTPUMAHHA YCHUX
[OKa3iB AUCTaHLiNHO, He MOBMHHI KOMMPOMETYBaTV AOMYCTUMICTb TaKNUX
[l0Kas3iB Ta 34aTHICTb Cyay NpoBecTy ifgeHTMIKaLito 3aLikaBneHunx ocib.

5. He3sanexHo Big TOro, uv nepefatoTb YCHI fOKA3M 3a JOMNOMOroto 3acobiB
npuBaTHOro abo Ny6nivyHOro KaHany 3B'A3Ky, Cif 3a6e3neUmnTi HaNeXXHy
AKICTb BileokoHbepeHLUii Ta 3awmndpyBaTn BifeoCcurHan ans 3axucTty Big
nepexonsieHHs.

BukopucmaHHA eneKmMpoHHuUX 0oKasie

6. Cyaun He NOBUHHI BIAMOBAATY Yy MPUNHATTI €NeKTPOHHMX JOKA3iB i He
MOBVIHHI 3anepeyyBaTy iXHIO OPUANYHY CUITY NLLE TOMY, LLIO BOHU Oynun
3i6paHi Ta (a60) NofaHi B eNEeKTPOHHIN popmi.

7. 3aranom cyan He MOBUHHI 3anepeyyBat KPNANYHY CUYy ENEKTPOHHUX
[OKa3iB BUKJ/TIOYHO yepes 1€, WO BOHM HE MalOTb PO3LWNPEHOTO, KBani-
(I)iKOBaHOFO abo aHanoriyHoro 3axXnLeHOoro eNneKTPoOHHOro I'Iiﬂl'll/lcy.

8. Cyamn NOBUHHI PO3YMITU AOKA30BY LiHHICTb MeTagaHUX Ta NOTeHUilHi
HaCNigKW X HEBUKOPUCTAHHA.

9. CropoHam Ma€ 6yTu O3BONEHO NOAABATY €NEKTPOHHI JOKa3W y BUXIOHIN
eneKTPOHHI popmi 6e3 HeobXiAHOCTI HafaBaTV PO3aPYKIBKU.

36upaHHs, euny4yeHHsa ma nepedaHHs

10. EnekTpoHHi floKa3n NoTpibHO 36MpaTh B HanexHui, ybesneuyeHni cno-
ci6 Ta nogaBaTy 40 CyAiB 3 BUKOPUCTAHHAM HafiHNX CePBICiB, TaKMX AK
JOBipuyi nocnyru.
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11. YpaxoByouu BULLUIA PU3UK NOTEHLIMHOIO 3HULLEHHA ab0o BTPATU eNeK-
TPOHHMX JOKa3iB NOPIBHAHO 3 IOKa3aMu He B eNIEKTPOHHI Gopmi, Aep-
»KaBW-UNeHN MOBVHHI BCTAaHOBUTU Npoueaypu afia 6e3neyHoro Buy-
YeHHs Ta 36MpaHHA eNEeKTPOHHUX AOKA3IB.

12. Cyau noBUHHI 6yTn 06i3HaHI WOJO OKPeMUX NUTaHb, AKi BUHNKATb
nig yac po3rnagy NUTaHHA NPo BUJIyYeHHA Ta 30MpPaHHA eNleKTPOHHNX
[OKa3iB 3a KOPAOHOM, 30KpemMa B TPaHCKOPAOHHMX CrpaBax.

13. Cyam NoBUHHI cniBnpayioBaTy Nig Yac TPAaHCKOPAOHHOIO OTPMMAHHA
pokasi. Cya, AKMA OTpPUMaB 3anunT, NOBMHEH MNOBIAOMUTU CYA, AKUN
Hagicnae TaKWI 3anuT, NPO BCi YMOBK, Pa3oM i3 0OMeKeHHAMM, 3rigHO
3 AKMMM JOKa3 MOXe MPUAHATA CYA, AKAA OTPUMAB 3anuT.

14. 36upaHHA, CTPYKTYPYBaHHA 1 yNpaBRiHHA eNeKTPOHHUMN foKa3aMy Mae
BiAOyBaTUCA TaK, WO Lie nonerwyBasno iXHE NepefaHHA iHWUM Cyfam,
30Kpema anenAauinHomy.

15. NepepaHHsA eNeKTPOHHUX A0Ka3iB 3a LONMOMOrOI0 e/1eKTPOHHUX 3aC06iB
Cnif 3a0xouyBaTy I NonerwyBaTy A1 NiaBULLEHHS ePeKTUBHOCTI Cya0-
BOro po3rnagy.

16. Cnctemm Ta NPUCTPOI, LLLO BUKOPUCTOBYIOTb 1A NepefaHHA ENeKTPOHHNX
[0Ka3iB, MatloTb 3abe3neydyBaTy 30epeXKeHHA LjiNiCHOCTI TaKuUX fOKa3iB.

BionosioHicmb

17. Cyam NoBUHHI 6paTi akTUBHY Y4acTb B YNpPaBIiHHi €NeKTPOHHUMM JOKa-
3aMu, 30KpemMa ANl YHUKHEHHA HAaAMipHOro abo CnekynsTUBHOIO X
HaJaHHA UM BUMOTW iX HaJl@HHS.

18. Cyam MOXyTb BMMarati NpoBeAeHHA eKCrepTaMuy aHanisy enekTpOHHUX
JI0Ka3iB, 0COOMMBO KO BUHWKAIOTb CKNAaAHi JOKA30Bi MUTAaHHS, abo Konn
NOeTbCcA NPO MaHiNynoBaHHA eNeKTPOHHUMM fokasamu. Cyam mMakoTb
BMpILLYBaATW, YU MaKOTb Taki 0cobr JOCTaTHI JOCBIA Y LIbOMY MUTaHHI.

JocmosipHicmb

19. CTOCOBHO [OCTOBIPHOCTI CyAM MOBVHHI BPaxoBYBaTu BCi dakTopw, NoB'a-
3aHi 3 AXKepenoMm i aBTEHTUYHICTIO eNIeKTPOHHMX JOKa3iB.

20. Cygn matoTb 6yTK 06i3HaHI WoAO LiHHOCTI AOBipUYMX NOCAYr Ans BCTa-
HOBJIEHHA JOCTOBIPHOCTI €NEKTPOHHMX AOKa3iB.

21. Tieto Mmipolo, AKOIO Lie He cyrnepeynTb BUMOram HalioOHanbHOro 3aKOHO-
JaBCTBa, 33 YMOBW HaJaHHA ANCKPeLiNHNX MOBHOBaXKeHb Cyay BMpiLly-
BaTW MPUNHATHICTb KOHKPETHOrO [0Ka3y, eNleKTPOHHI AaHi NoTpibHO
NPUMaTU AK OKa3N, AKLO iX aBTEHTUYHICTb He OCKaP»KY€ OfiHa 3i CTOPIH.
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22. Tieto Mmipolo, AKOIO Lie He CyrnepeyunTb BUMOram HalioOHalbHOroO 3aKOHO-
JaBCTBa, 33 YMOBW HalaHHA ANCKPeLiMHNX MOBHOBAaXKeHb Cyay BMpiLly-
BaTV MPUMHATHICTb KOHKPETHOrO AOKa3y, AOCTOBIPHICTb flOKa3y npesto-
MYETbCA 33 YMOBM, O 0COBy nignuncyBaya Moxe 6yTv nigTBepaKeHo,
a uinicHicTb AaHMX 3abe3neyeHo, AKLLO He Byae 06rpyHTOBaHUX CYMHIBIB
Y NPOTUSIEKHOMY.

23. AKWO YMHHEe HalioOHaNbHe 3aKOHO4ABCTBO BCTAHOBIIOE CrelianbHNN
3aXMCT 4NA BPA3/IMBUX KaTeropii oci6, 3aKoH NOBUHEH MaTu npioputeT
Hag LMW KePiBHUMU MPUHLMUNAMM.

24, KO HOpMaMM HaLioOHaNbHOI MPAaBOBOI CUCTEMM Lie BU3HAYEHO, efleK-
TPOHHI JOKa3W, AKi fiepXXaBHUI OpraH nepefac HesanexHo Big CTOPiH,
MaloTb NEPEKOHNNBII 3MICT, SIKLLO He Oyfe AOBEAEHO MPOTUNEXKHE.

36epizaHHa ma 3a6e3neyeHHs 36epexKeHHsA

25. EneKkTpoHHi foKa3n NoTpibHo 36epiraT Tak, Wwob Oyno 3abesneyeHo ix
3PO3YMIfiCTb, JOCTYMHICTb, LiNiCHICTb, aBTEHTUYHICTb, [OCTOBIPHICTb i,
3a NoTpebu, KOHIAEHUINHICTL Ta NOBary 4o NPUBATHOCTI.

26. EnekTpoHHi foKa3u NoTpibHO 36epirati 3i CTaHAAPTM30BAaHUMN MeTaja-
HUMU, W06 6ynu 3po3yminMy 06CTaBMHM IX CTBOPEHHS.

27. MatoTb Oy T rapaHTOBaHi 3P03yMifiCTb i JOCTYMHICTb 36epeXxeHmX enek-
TPOHHWX [OKa3iB 3i CNIMHOM Yacy, ypaxoByoun po3BUTOK iHGopMaLin-
HUX TEXHONOT .

ApxieyeaHHsa

28. Cyan NOBUMHHI apxiByBaT! eNeKTPOHHI JOKa3n BignoBiAHO A0 BUMOT
HaLiOHaNbHOro 3aKOHOAaBCTBA. ENeKTPOHHI apxiB/ NOBMHHI BignoB.i-
[aTV BCiM BUMOram 6e3neKu Ta rapaHTyBaTy LiniCHICTb, aBTEHTUYHICTb,
KOH®IAEHUiNHICTb i AKICTb AaHKX, @ TAKOX MOBary Ao NpuBaTHOCTI.

29. ApxiByBaHHA eNIEKTPOHHVIX JOKa3iB MatoTb 3abe3neyyBaTtil KBasnidikoBaHi
daxisui.

30. [JaHi HeobXifHO nepenncyBaTy Ha HOBI HOCIT ANnA 36epiraHHsA, Konu Le
6yne notpibHO Ana 3a6e3neyeHHs JOCTYNHOCTI eNIeKTPOHHNX JOKas3iB.

MNMicsuweHHs pieHs 06i3HaAHOCMI, MOHIMOpUHe,
npodgeciliHa nidcomoeka ma Ha84aHHs

31. JepaBU-unieH MOBUHHI CMPUATA NigBULLEHHIO PiBHA 06i3HAHOCTI NPo
nepesary Ta LiHHICTb eNeKTPOHHMX JOKa3iB y UMBIIbHOMY Ta agMiHicTpa-
TUBHOMY NPOBaAKEeHHSAX.
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32. [lep»aBur-uneHn NOBUHHI MNOCTINHO NepernAagaTy TeXHiYHi cTaHg4apTy,
NOB’A3aHi 3 eNIeKTPOHHNMM JOKa3aMMu.

33. Yci paxisuUi, AKi MatoTb CripaBy 3 eNeKTPOHHVMM JOKa3aMu, MOBUHHI MaTy
MOXXNMBICTb NPOXOANTM HEOOXiAHE MixXANCUMMTIHAPHE HAaBYaHHS LWOAO
TOro, AK NpaLoBaT 3 TAKUMM JOKa3aMMu.

34, Cyppi Ta lopUCTU-NPAKTUKIM MatoTb Oy TM 06i3HaHI Npo pPo3BUTOK iHPOpMa-
LiNHNX TEXHOSOTi, AKI MOXYTb BMAMBATA HA AOCTYMHICTb €NEeKTPOHHMX
[OKa3iB Ta iX LiHHICTb.

35. OcBIiTHI nporpamun B ranysi Npasa MOBUHHI MICTUTW MOZYSi NPO enek-
TPOHHI JoKa3u.

[DopaTtkosi matepianu » CTop. 75






[ 4 COUNCIL OF EUROPE

COMMITTEE
OF MINISTERS I
* *

* *
* gk

COMITE
DES MINISTRES

1949.2019 CONSEIL DE 'EUROPE

3ACTYNMHUKN HokymeHTn KomiteTy . 17 rpyaHA
MIHICTPIB MiHicTpiB CM(2018)169-add2 ), o i

1335-Te 3acigaHHs, 30 ciuHA 2019 poKy
10. MNpaBoBi NnTaHHA

10.1. EBponeiicbKnii KOMiTeT 3 NnpaBoBOro cniBpo6iTHuyTBa (CDCJ)

KepiBHi npuHuunmn Komitety miHicTpis
Papn €EBponu Woa0 eNneKTPOHHUNX fOKasiB
y UMBiNnbHOMY Ta agMiHicCTpaTUBHOMY
cypoumHcTBi — losAcHIOBanbHa 3anuncka

MutaHHAa gna posrnagy GR-J Ha 3acigaHHi 17 ciuHa 2019 poky

3mict
3aranbHi KOMeHTapi
Mpeambyna
MerTa Ta cdepa 3acToCyBaHHA
Bu3HaueHHA
OcHoBHI npyHUMNN
KepiBHi npuHumnun

[lokasu B ycHii popmi, Lo ix OTpUMaHO 3a AONOMOrOK 3acobiB ANCTaHLIHOMO
3B'A3KY

BVIKOpI/ICTaHHFI E€NEKTPOHHUX ,EI,OKa3iB

36upaHHA, BUNyYeHHsA Ta NepefaHHA

1. Llei nokymeHT 6yB KnacndikoBaHUi AK JOKYMEHT 3 06MeXeHM JoCTynoM Ao po3rnagy Komitetom
MiHicTpiB Pagu €ponu.
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BignosigHicTb

JocToBipHicTb

36epiraHHs i 3abe3neyeHHnA 306epexeHHn

ApxiByBaHHA

MigBULLEHHSA PiBHA 06i3HAHOCTI, MOHITOPUHT, NpodeciiiHa NiAroTOBKa Ta HABYaHHSA

bibniorpadis Ta iHWi pecypcn

3aranbHi KOMeHTapi

Hagiwo Ham HOBUIT AOKYMEHT?

1.

Cynwv oepani yacTille 3BepTatoTbCA O eIEKTPOHHIIX JOKa3iB abo HapaoTb
[03BiN CTOPOHaM Ta iHWKM 0cobam, AKi 6epyTb y4acTb y LMBINbHOMY Ta
aAMIHICTPaTUBHOMY NMPOBAAMXEHHAX, Ha CTBOPEHHA eNeKTPOHHMX AaHUX.

Ha cborofHi icHye Kinbka cTaHAapTiB, 3aCTOCOBHUX [0 €NeKTPOHHUX
[0Kas3iB Ha Mi>KHapOAHOMY, EBPOMENCbKOMY Y/ HaLiOHaNIbHOMY PiBHAX.
3aKOHO[ABCTBO Ta NPAKTMKA, AKi 3aCTOCOBYIOTb €NeKTPOHHI AOKa3N,
MICTATb CYTTEBI HE[ONIKW.

MeTa ymx KepiBHUX NPUHLUMNIB WOA0 eTeKTPOHHUX [OKa3iB NOnArae
He B TOMY, W06 YCTaHOBUTY OOOB'A3KOBI MPABOBi CTaHAAPTK, @ B TOMY,
o6 cnyryBaTi NPaKTUYHMM iHCTPYMEHTOM AJiA fep»KaB — urneHiB Pagn
€Bponu B aganTauii poboTu iXHiX CygoBMX Ta iHWKX MeXaHi3MiB BUPI-
LUEHHA CNOPIB AN1A BMUPILLEHHA NUTaHb, WO BUHNKAIOTb Y 3B'A3KY 3 enek-
TPOHHMM JOKa3aMu. Y LibOMY NUTAHHI KePiBHI NPUHLMNM MAOTb 3a MeTY
NigBUWNTN ePeKTUBHICTb Ta AKICTb NpaBoCyAAA.

EnekTpoHHi fOKa3m nepeBaXkHO Bifpi3HAIOTbCA Bif iHLWIVX BUAIB AOKA3iB i
nig Yyac poboTY 3 eNeKTPOHHUMM [OKa3aMU B CyLaXx Ta IHLIMX KOMMETEHT-
HMX OpraHax i3 cynosumm GyHKLiAMY BUHMKAOTb creyudiyHi npobnemu.
Lli npobnemu BKa3ytoTb Ha HeOOXiAHICTb y NiABULLEHHI PiBHA 3HaHb NPO
€NeKTPOHHI AoKa3W Ta YAOCKOHaNeHHA poboTy 3 eNeKTPOHHMMU JOKa-
3aMM Y UMBINIbHOMY Ta aAMiHICTPATMBHOMY NPOBAaAKEHHAX.

MeTop po60TH i Npouec NPOEKTYBaHHA

5. lNnTaHHA WOAO eNneKTPOHHUX [O0KA3iB HaNeXxuTb OO KOMNeTeHLUil

€Bponericbkoro KomiTeTy 3 npaBoBoro cnispob6itHuuTea (CDCJ), Akumi
€ MiXypAgoBum opraHom Pagu €sponu, Wo BifNoBiAac 3a AiANbHICTb i3
BCTAHOB/EHHA cTaHAapTiB Pagm €B8ponu B ranysi UMBINbHOIO Ta aAMiHi-
CTPaTMBHOrO Npasa.
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6. KepiBHi npuHUMny po3poburna pegakliiHa rpyna; BOHM I'PYHTYOTbCA Ha
npono3unuisx, wo ix BHecan unedn CDCJ i npu3HaveHri ekcnepTy Ta nig-
roTyBanu nig yac 3ycTpiveii, wo Bigbynucay 2018 poui. Y umx 3ycTpiyax
TaKkoXX 6panu yyacTb BinoBigHi opraHv Pagn €Bponu, siki MatoTb AOCBIf
Ta 000B'A3KN Y Ui ranysi.

7. PepakuinHa rpyna Bpaxysana 10CBif poO0Ty MexaHi3MiB eNeKTPOHHOro
npaBocyans, Wo iCHYTb Y Aep»aBax — uneHax Pagn €sponu.

Mpuknadu depxag-yneHig

— EnektpoHHy cuctemy npaocynns [«Lietuvos teismy informaciné sistema»
(LITEKO)] 6yno 3anpoBagxeHo B Jlutei y 2004 poui. LITEKO ckopouye
KiNbKiCTb nanepoBux ¢aisis Ta Aa€ CTOPOHaM NPOBafMEHHA MOXIUBICTb
noAaBaTy BCi NpoLecyasnbHi JOKYMEHTU 1 KOHTPOMOBATY Xif MPOBaAKeHHsA
y CNpaBi B peXK1UMi OHNanH.

- XopBarif po3po6nsAE eneKTPOHHNI KOMEPLINHNI PEECTP, ENEKTPOHHWI
3eMefIbHUIN PEECTpP Ta iIHTerpoBaHy CMCTEMY BifCTEXeHHA cnpas (eSpis).
Lia cnctema gactb 3Mory BCTaHOB/IOBATM 3B'A30K MiX YYaCHMKaMM CY[0BOMO
npouecy Ta CyJOM y pPeXKUMi OHMalH.

CTpyKTypa i 3micT

8. KepiBHi NpMHUMNN € He Nuwe feKnapaui€lo NPUHLUMIB, BOHU TaKOX
MaloTb 3a MeTY HalaHHA MPaKTUYHKX NOPaa.

Mpeambyna

9. Y npeambyni HalaHO MNOACHEHHA CTOCOBHO TOTO, O KePiBHI NpUHUMUNN
MOBMVHHI 3aCTOCOBYBATUCh NNLLIE TIEIO MiPOIO, AKOIO BOHM He cynepeyaTtb
HaLioHanbHOMY 3aKOHOAABCTBY. KepiBHi MPUHUMNN € iIHCTPYMEHTOM,
Lo He Ma€ 060B'A3KOBOI cUnK. BOHM He MaloTb 3a MeTy rapMoHi3sadito
HaLioOHaNbHOro 3aKOHOAABCTBA AepKaB-yYeHiB. KepiBHi npuHUUNM He
cnig TNYMaunTy AK TakKi, WO HafaloTb KOHKPETHY IOpUANYHY LiHHICTb
NeBHVM efleKTPOHHMM filoka3aM. BoHu matoTb 6yTy fOBONI 3aranbHUMMY,
Wo6 BpaxoByBaTK BiAMIHHOCTI NPABOBUX CUCTEM [epKaB-UIeHiB, yna
Pi3HOMAHITHICTb BM3HAETbCA NOBHICTIO.

Mera Ta cpepa 3acTocyBaHHA

10. KepiBHi NMPUHLMNM MaloTb 3a METY BUPILLEHHA KOHKPETHUX Npobem,
L0 NOB'A3aHi 3 eNeKTPOHHUMU JOKa3aMu, @ Came: NoTeHUiHa AOKa30Ba
LiHHICTb MeTaflaHUX, NerkicTb MaHinynAuii, 3HMLEeHHA abo BUAaneHHA
€NeKTPOHHUX JOKa3iB, @ TAKOX y4aCTb TPETiIX CTOPIH, 30KpeMa noctayasnb-
HMKIB [OBiIpYMX MOCNYT, y 30MpPaHHi 1 BUNYyYEHHi eNneKTPOHHMX JOoKa3iB.
KepiBHi NpvHLUMNK 3aCTOCOBYIOTb 4O BUPILLEHHA CNOPIB Y LMBiIbHOMY
Ta aMiHICTPaTUBHOMY MPOBaAMXEHHAX.
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lMpuknaou oepxas-yneHris

Y CnoBa4YumHi agMiHICTPaTUBHI OpraHun NPUNMatoTb eNeKTPOHHI oKasu, cnu-
patoumnch Ha 3arasibHe NpaBuIo, BiANOBIAHO 0 AKOro 6yab-Lu0, WO Ma€ JoKa-
30BY LiHHICTb ANA BU3HauyeHHA GaKTMUYHOro CTaHy crnpaB, Moxe OyTn nogaHo
AK AOKa3W, AKLLO X He OTPMMAHO 3 MOPYLUEHHAM 3aKOHY.

BusHaueHHA

EnekmpoHHi 0oka3u

11. TepmiH «eneKTPOHHI fOKa3n» (TakoX iCHYE iHWa Ha3Ba — «UnpPOBI

[IOKa3u») y LibOMY SOKYMEHTI BXMTO B LUMPOKOMY 3HaU€eHHi. EneKTpoHHMI
LOKa3 Mmoke maTu popmy TeKCTy, Bigeo, ¢poTo abo 3Byko3anucy. [laHi
MOXYTb MOXOAUTM 3 Pi3HUX HOCITB abo cnocobiB JOCTyny, TakNxX AK
MObGinbHi TenepoHn, BebcTopiHKKN, BopTOBI KoMM'toTepn abo GPS-
peecTpaTopu, 30Kpema AaHi, Wo 30epiraloTbCsa y CXOBYLLi M03a MeXamu
KOHTPOJIH0 CTOPOHW. ENEKTPOHHI NOBifOMNEHHA (eNeKTPOHHa MoLuTa) €
TUMNOBUM MPUKNALOM eNeKTPOHHMX AO0Ka3iB, OCKINbKU Lie oKasu, Lo
HaAXOAATb 3 ENEKTPOHHOIO NPUCTPOLO (Komn'toTepa abo nogibHoro go
KoMn'toTepa NPUCTPOLO) | MiCTATb BiANOBIAHI MeTaaaHi (ANB. BU3HAYEHHS
«MeTafaHUX» HUXKYe).

MemaodaHi

12. TepmiH «MeTagaHi» — Le AaHi, WO XapaKTepun3yoTb abo NOACHIOTb

iHWi gaHi. IHodi iX Ha3uBalTb «UNPPOBUM BIAOUTKOM» eNeKTPOHHUX
JOKasziB. BOHU MOXKYTb MiCTUTW BakNMBi AOKA30Bi AaHi, TaKi AK gaTa 1
Yyac CTBOPEHHSA UM 3MiHM dalina um JOKyMeHTa, abo iM’'A aBTOPa, a TaKoXK
JaTy 1 YaC HafgCunaHHA gaHux. o MeTagaHUx 3a3Bryalt HEMa€e NPSAMOro
goctyny.

Josipui nocnyau

Cyo

13. HoBipui nocnyru BigirpatoTb BaxnnBy ponb B ineHTudiKaLii, aBTeH-

Tndikauii Ta Ana 6e3nekn oHNanH-TpaH3aKuin. BusHaueHHA «goBipya
nocnyra» cpopmynboBaHo BignoBigHo o cTatTi 3 (16) PernameHTty (EC)
N2910/2014 €BponencbKkoro napnameHty Ta Pagu Big 23 nunHa 2014 poky
(PernameHT elDAS). Y unx KepiBHUX NPUHLMMNAX TaKOX ieTbCA MPO KOH-
KPeTHi goBipyi Nocayru, MoB’'A3aHi 3 «<MPOCTUMUY, <PO3LNPEHNMN» a00
«KBanipikoBaHUMM» €IEKTPOHHUMM Mignucammn n cepTudikatamu, Lo
nepenbayae MOXMBE 3aCTOCYBaHHA IHLWINX BU3HAUYEHb, WO iX Y>KNTO B
PernameHnrTi elDAS.

14. TepMiH «Cya» BXUTO B LUMPOKOMY 3HaUY€HHI, WO OXOMIOE BCi OpraHu,

AKi MalOTb MOBHOBaXeHHA BUPILLYBaTX NPaBOBi CNOPY MiXK CTOPOHaMK
LUMBINbHOMO Ta agMiHICTPATUBHOIO NpoBagXeHHAX. 1o HUX HanexaTb
cyan, TpubyHanu Ta agMiHICTPaTUBHI OpraHu.
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OCHOBHI NpyHLMNN

15.

16.

MNepLwmin NPUHLXN NOACHIOE, LLIO OCTAaTOYHE pPilleHHA CTOCOBHO NOTEHLiN-
HOT JOKA30BOI CUJIN €IEKTPOHHUX JOKa3iB HaNneXxnTb Cyfam He3Baxkaoum
Ha BaX</IMBY POfb eKCMepTiB B iX ouiHLUi. BogHOUac cyam MOXKyTb Kepy-
BaTUCb NPe3ymnuiAM/ YNHHOIO 3aKOHOAABCTBA (HanpuKnag, HagaHHA
KOHKPETHOI [JOKa30BOI CMIN MEBHOMY TUMY eNeKTPOHHNX JOKa3iB).

3rigHO 3 ApPYrMM NPUHLMMNOM 4O e/IEKTPOHHUX LOKa3iB He MOBUHHO
6yTV ONCKPMMIHALINHOrO CTaBNeHHs, IM He NOTPiOHO HagaBaTu nepe-
Barv NOPIiBHAHO 3 iHWUMK Bugamun fokasis. LLlogo uboro cyam noBuHHI
3aCTOCOBYBaTV TEXHOJONYHO HeNTpanbHUI Nigxig. Lle o3Hauag, wo mae
CnpuiMaTnCb 6yab-sika TEXHOMOTIA, WO AA€ 3MOry BCTAHOBUTY aBTEH-
TUYHICTb, TOYHICTb i LiNiCHICTb AaHNX.

lMpakmuka €sponelicbko2o cydy 3 Npas IOOUHU

«Xoya cTaTTA 6 EBPONENCbKOI KOHBEHLT 3 NpaB NOAMHN FapaHTYe NpaBo Ha
CcnpaBenvBUIA CyfOBUIA PO3rNAf, BOHA He BCTAaHOBIIOE >KOAHUX MPaBW WOAO
[OMYCTMMOCTi AoKa3iB abo cnocoby ix OLiHKY, AKi, B MEPLLY Yepry, € MMTaHHAMY,
LLIO PEerysioloTbCA HaLioHaNIbHNM 3aKOHOAABCTBOM i HaLiOHaNbHUMM CyfaMm»
(amB. Garcia Ruiz v. Spain, no. 30544/96, n. 28).

17. TpeTi NPUHLMN CTOCYETbCA PIBHOCTI CTOPIH i HAAAHHA PIBHNX YMOB CTO-

pOHam NpoLecy Wo[o eNekTPOHHNX OKa3iB. BUKoOpCTaHHA eneKkTpoH-
HWX AOKa3iB He MOBMHHO CTaBUTVN CTOPOHU Y LIMBIIbHOMY UM aAMiHICTpa-
TMBHOMY NPOBAaAEHHI B HeBUrigHe cTaHoBULe. Hanpuknag, cTopoHa
MOBVHHA MaTV MOX/MBICTb OCKAPXKWUTN JOCTOBIPHICTb fOKa3iB. AKLLO cyq
BMMarae Bifj CTOPOHM HaJaTu PO34PYKIBKM eNeKTPOHHUX A0Ka3iB, Taka
CTOPOHa He NOoBUHHA 6yTy No36aBsieHa MOXKNMBOCTI NoAaTy BigNoBIAHI
MeTafaHi.

lMpakmuka €sponelicbkozo cydy 3 npas ItOOUHU

«MpuHUMN PIBHOCTI CTOPIH BMMara€e HafaHHA KOXKHill CTOPOHI PO3YMHOT MOXK-
NMBOCTI NPeACTaBNATY CBOIO CMpaBy, BKJIOYHO 3 JOKa3aMM, 3a TaKUX YMOB, AKi
He CTaBnATb il y CyTTEBO HEBUTiHEe CTAHOBMLLE MOPIBHAHO 3 NPOTUNEXHOI
cTopoHoto» (auB. Letincic¢ v. Croatia, no. 7183/11, n. 48).

KepiBHi npuHunnn

[okasu B ycHiin ¢popmi, Wo ix oTprMmaHo 3a flonomoroio 3acobis
ANCTaHLiNHOro 3B'A3KY

18. [loKasu, Lo iX OTpMMaHO B YCHin GpopMi 3a LOMOMOrot 3acobiB AnCTaH-

LiiHOTO 3B'AA3KY, € IeKTPOHHUMM [OKa3aMun ANA Uinen unx KepiBHUX
NPVIHLWMNIB (OUB. BU3HAUEHHS «€NEKTPOHHI IoKa3u» BuLle). Ane Lei pos-
Ain KepiBHMX MPUHLUMMIB HEe CTOCYETbCA NonepeaHbo 3ancaHnX YCHUX
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[lOKa3iB, a CTOCYETbCA JOKa3iB B YCHi GpOpMi, AKi nepeaaHi 3a LONOMOro
BiflEOKOHPepeHL3B'A3KY (MepefaHHA CUHXPOHI30BAHOMO 300paXeHHA Ta
3BYKY B peXuMmi peanbHOro yacy). He BCi yCHi JOKa3n MOXHa oTpumaTm
3a Jonomoroto BigganeHoro 38'A3Ky. Cnig TakoX NpUAinAaTK yBary Tex-
HIYHMM NPUCTPOAM, AKI BUKOPUCTOBYIOTb A1 NepedaHHA YCHUX AOKa3iB.
[ncTaHUiNHO OTPUMATN JOKAa3M MOXHa 3a J0NOMOTrOl0 aHaNIoroBux abo
UM POBUX TEXHIYHUX MPUCTPOIB, O 3a0e3MeuyioTb NepeaaHHs JaHX 3a
ZLOMOMOrOK eNIEKTPOHHOIO 3B'A3KY, 30KpeMa IBOCTOPOHHbOIO 3B'A3KY,
AKUIN [O3BOJIAE NepefaHHsA 306parkeHHA Ta 3BYKY B PEXKMMIi peanbHOro
yacy. AKLo NoKa3aHHA NoTpebyoTb KOHPIAEHUIHOCTI, MOXe BUHUK-
HyTV noTpeba B 3axodax abo TEXHIYHUX PilLEHHSIX, 33 JOMOMOIOI0 AKX
OTPVIMaTV AOCTYN JO 3PO3yMinoi OpMIM KOMYHIKaL|ii MOXKYTb NviLLEe aBTO-
pu3oBaHi ocobu. MpncTpoi, Wo MoKy Tb 3abe3neunTn LinicHiCTb TeNeKo-
MyHiKaLuin, AagyTb cyay Ta CTOPOHaM MpoLuecy afeKkBaTHY Ta HanexHy
MONMBICTb BUKMKATL Ta JONUTATU «BigAaneHoroy ceigka.

lMpuknadu €C ma HayioHanbHUX Npagu

— Cratta 10(4) PernamenTy Pagn (EC) N2 1206/2001 Bif 28 TpaBHA 2001 poky
npo criBnpaLo Mixk Cyaamu iep<aB-ufieHiB y 30MpaHHi JoKa3iB y LUBiNb-
HUX abo KoMepUiliHMX cnpaBax nepeabavae, Wo cya, AKUN 3BepTaeTbCA
i3 3aNMTOM, MOXKe NONPOCUTY CYA, AO AKOro HaZiNLWOB 3aMnnT, BUKOPUCTO-
BYBaTW KOMYHIKaLUiHi TeXHONOrIT AnA OTPUMaHHA [OKa3iB, 30Kpema
BileOKOH(bEPEHL3B'A30K.

- Cratta 803(3) UmBinbHOro npouecyanbHoro kogekcy JINTBN BCTaHOBJIIOE,
Lo «cyawm JintoBcbKoi Pecny6nikv MOXyTb MPOCUTY iIHO3EMHUI Cy ] BUKOPU-
CTaTV KOMYHiKaLiiHi TexHonorii (TaKi AK BileokoHdepeHLii) 1A OTprMaHHSA
[OKas3iB».

19. BaxKNnUBMMM YNHHUKAMW 411 OTPUMAHHA YCHUX JOKa3iB 3a JOMOMOroto
OVNCTaHLUINHOIO 3B'A3KY € eKOHOMIYHi MipKyBaHHA (Hanpuknag, 3MeH-
LUEHHA BUTPAT), NPAKTUYHI CKNagHowWi (Hanpuknag, xBopoba, ocoba 3
iHBanigHicTI0) Ta HaMaraHHsA 3abesneunTy NpouecyanbHy eGeKTUBHICTb,
Wo6 YHUKHYTU HagMipHOI TPMBANOCTI CyAOBOro NpPoBafKeHHA. AKLLO
0cob6a NPOXKMBAE B iHLWIN Aep»KaBi, AOUINbHMM € OTPVMMAHHA JOKa3iB 3a
LOMOMOrOK AMCTaHUINHOro 3B8'A3Ky. Lle ctocyeTbca Takox rpynum oci6 3
BigJaneHum micuem NpoKMBaHHA Bi CYLOBOro OKpyry TOro cyay, AKum
po3rnagae cnpasy. AKLWO ocoba € KOUYOBUM CBIZKOM, TO AN1A HajaHHA
AOKas3iB AouinbHO 3a6e3neunTu Noro/ii GisnyHy NPUCYTHICTb Y CyAi. IHLWi
daKkTopw, AKi MaloTb BPaxoBYBaTU CyAU, CTOCYIOTbCA YUacTi Nepeknagayis
Ta NOB'A3aHUX i3 LM BUTpPaAT. Baxknneo, Wwob cyaai, npaBHUKYK, 30KpemMa
IOPUCTU-NPAKTUKK | NPaUiBHUKN Cyay, 3HaNN NPO MOXNBI BIGMIHHOCTI
MiX CBiIYEHHAMY, HagaHUMK 6e3nocepeaHbO B 3ai CyAOBUX 3acifaHb,
i CBiAYEHHAMN, HAfAHMMW ANCTaHLUINHO. Hanpuknag, cknagHo cnocre-
pirat 3a NoBeAiHKOO CBIAKIB Ta TAYMaunTK 1i Nig YaC HaJaHHA JOKas3iB
OVUCTaHUINHO.
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20. KepiBHi npuHUuny BUMaratoTb 3BePHYTU yBary Ha npouec, 3a gono-
MOFOI0 AAKOrO JOKa3n HadalTb AMUCTaHLiIMHO. BaxnnBo nepekoHaTtuncs,
0CO6NMBO CTOCOBHO AOKA3iB, WO MaloTb MPUHLUMMNOBE 3HAYEHHA ANA
po3rnagy cnpasu, WO BUKOPUCTOBYBaHI TeXHONOTIT 4aloTb 3MOry nocTta-
BWTU 3anNUTaHHA Mig Yac HajaHHA OOoKa3iB (AKLLO NpaBuia npouesypu
Lie BCTAHOBNIOOTD). Lito BUMOTy HaBpAg Ui MOXKHa BMKOHATK Yepes rnora-
HUI iHTEPHET-3B'A30K ab0 AKLLO JOCTYN CTOPiH A0 TEXHIUHMX 3aco6iB €
0OMeXXeHMM. Y LiIboMy pasi ofHa 3i CTOpiH MaTMe CYTTEBY nepeBary B
TakoMy npoueci. Cnig BUKOPUCTOBYBaTK BCi MOXMBI TEXHIYHI 3acobu,
abu ancTaHuiiHe OTPYMaHHA JOKa3iB BigOyBanocb Tak camo, AK i 6e3no-
cepenHbO B 3ani cyay.

21. MeToaw, AKi BUKOPUCTOBYIOTb, MOBUHHI HaNeKHNUM YNHOM 3axuLuiaTu
nepenaHHs 306paxeHHsA abo 3BYKY Bif 3HMLLEHHSA, CNOTBOPEHH:A abo
HecaHKLioHoBaHoro goctyny. Cya Moke nepeBipuTi 0oy, AKa Aa€ NoKa-
3aHHA, BMMarawuu Bif Hei/HbOro npea’aBMTU BifMNOBIAHUN JOKYMEHT,
Hanpuknag, AincHe NocBigYeHHA 0Cco6K, MacnopT abo npasa BoAis.

22. Yci pocTynHi cuctemm 3B'A3Ky, AK My6iYHi, Tak i NprBaTHi, NOBMHHI 3abe3-
neyyBaTy LOHaNMeHLLe AKICTb BijeokoHbepeHLii Ta wndpyBaHHA Bigeo-
CUrHany Ana 3axucty Bif nepexonsieHHA. MoXHa oTpuMyBaTy JoKa3u
yepes NpuBaTHi 3acobuM 3B'A3KY, AKLLO Lie JO3BOJIAE HaLlioHalbHe 3aKo-
HOZJaBCTBO, 3a YMOBH, O BUKOPUCTOBYBaHI pilleHHA 3abe3neuyioTb
[OCTaTHIO TEXHIYHY 6e3neKy Ta AOTPUMAHHA NPOLEeCyanbHUX FrapaHTil.
MpuBaTHI 3aC06V 3B'A3KY B LibOMY KOHTEKCTi — LI CCTeMa 3B'A3KY, sIKa
He € odilinHOI0 Aep»KaBHOI CUCTEMOIO, CneLianbHO CTBOPEHOI0 AA
OTPVMaHHA fOKa3iB y cygi.

BukopuctaHHA eNneKTPOHHMX fOoKasiB

23. Cyav NOBMHHI YCBIAOMIOBATY BaXKNMBICTb €NIEKTPOHHUX AaHUX, Haja-
HMX CTOPOHAMU AK loKa3 Y iXx opuriHanbHomy dopmarti. Y pasi nogaHHsA
PO34PYKiBK/ €NeKTPOHHOrO 10Ka3y Cyf, 3a KNOoMNoTaHHAM CTOpoHu abo
3 BNacHoi iHiLiaTBm, Moxke 3060B’A3aTn BiANOBiAHY 0coby HapaTy opu-
riHan enekTpoHHoro gokasy. [puknagom enekTpoHHUX AOKasiB, AKi
MOXYTb MaTV BaXK/IBe 3HAUYEHHA ANA BUPILIEHHA CNiPHOro NUTaHHA,
3a YMOBW, WO iX HaJaHo B opuriHanbHoMmy dopmarTi, € faHi reonokaduii.
binbwicTb fepxaB y BCbOMY CBiTi BXKe BCTaHOBWJ/IN Y CBOEMY 3aKOHO-
[JaBCTBi Take BUKOPUCTAaHHA eNleKTPOHHMX AOKas3iB Mig Yyac CyaoBoro
po3rnagy. Mpruknagm Takux NonoxeHb HaBefeHo B PernameHTi elDAS.

lMpuknaou Oepxxas-yseHie

BepxosHui Cyp Xopsarii (cnpasa no. | KZ 696/04-7) nigtBepaus, wo SMS-
NOBIAOMJIEHHA MOXYTb Oy TV BUKOPMCTaHI K [JoKa3y B CyAOBOMY MPOBaMeHHI,
OCKiNbKM BOHU € mKkepeniom iHpopmallii, piBHO3HaYHM Oyab-AKOMY iHLLIOMY
NMMCbMOBOMY KOHTEHTY, L0 36epiraeTbca Ha iHLWKX HOCIAX.
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lMpuknad mexHonoeii, Aka 6yde cneyianbHo 8UKOpUCMAHA 0714 3a6e3neyeHHs
0okasie, — 6/10K4YelH.

BbrnokuellH — Lie HOBa TEXHONOTifA, AKa MOXKe MiABULLTY JOBIpY A0 €1eKTPOH-
HUX [JOKa3iB Ta ixHIo 6e3neky. Ioro MOXHa BU3HAUMTY AK PO3NOINeHN pe-
€CTP, WO MNOCKNAETHCA Ha CMNCOK 3anucie (6NoKiB), AKi NOB'A3aHi 1 3axuLleHi
Kpuntorpadi€to Ta 3anuncaHi B fAeLeHTpani3oBaHili O4HOPAHIOBIN MepeXi.
3a cTpyKTypoto 6I0KUelH € CTinKum fo moaudikauii naHux. Micna sanucy gaHi
B 6y[ib-AKOMY OKpemoMy 6110Lji He MOXyTb By TV 3MiHEH] peTpOCNeKTBHO 6e3
3MiHW BCiX HAacTyMHUX 6MOKIB, WO NOTPebye y3rogKeHOCTi BiNbLLOCTi Mepex.
Lle pobuTb 6110KUYEIH 3pyYHUM AN OTPUMAHHA [JOKa3iB.

Y CWA nyHkT 1913 MpaBun npo pokasu wrtaty BepmoHT nepepbavae:
«(1) LUndpoBunii 3anunc, eneKTpoOHHO 3apeeCTPoBaHN Y BOKYElHI, NOBU-
HeH 6yTn aBTeHTUdIKOBaHMI BignosigHO Ao MpaBun Npo Aokasun wraTy
BepMoHT 902, AKLLO BiH CynpOBOAXYETLCA MMCbMOBOIO 3as1BOKO KBasihikoBaHOT
0cobu, HaaHOO Mg NPUCATOID, i3 3a3HAYEHHAM KBasidikaLii ocobu ans cep-
Tudikalii Ta MicTuTb: (@) AaTy Ta Yac, Konu 3anuc Oyrno BBeAEHO [0 O/10KYEliHY;
(b) paTy Ta yac oTpuMaHHsa 3anucy 3 6iokJyeliHy; nepenbayae, Wwo: (c) 3anuc
6yno 36epexeHo y 61I0KYeliHI K perynapHui Bug disnbHocTi; Ta (d) 3anuc 6yno
3po6eHo B Xofi perynsipHo NpPoBeAEeHOT AisfIbHOCTI SIK 3BMYAHA MPAKTUKAY.

Y Kurai [HTepHeT-cyg XaHuxoy 28 yepBHA 2018 poKy NigTBepAUB, WO enek-
TPOHHI AiaHi, WO FPYHTYIOTbCA Ha BoKYeHi, MOXXYTb BUKOPMUCTOBYBATUCA SK
[l0Ka3 B MPaBOBUX CMopax. BUKOpUCTaHHA CTOPOHHbOT 6/10KYeH-MnaTdopmu,
AKa € HagilHoto | 6e3 KOHONIKTY iHTEepeciB, CTaNo LPUAMYHOL NiACTaBO AN
JOKa3y WoJo nopyLeHHsA Npasa iHTeNleKTyabHOI BAACHOCTI.

(http://www.xinhuanet.com/2018-06/28/c_1123051280.htm).

24. InAa uinen KepiBHOro NpUHUNNY 7 «PO3LLMNPEHUN eNeKTPOHHWI Nif-
NUC» — L& eNeKTPOHHWI NiANWC, WO BiANOBIAAE BMMOram, BUKIageHUM
y cTaTTi 36 PernameHTy elDAS, a came: @) yHiKanbHO NOEAHAHNN i3 Nignu-
caHToM; b) fae MmoxnuBicTb ifeHTUiIKyBaTU NIANNCAHTA; C) CTBOPEHUN
3a JONOMOTrOI0 BUKOPUCTaHHA JaHMX, AKi MNiANNCAHT 3 BEUKKM CTyre-
HeM KOH®IAeHLINHOCTI MOXe BUKOPUCTOBYBATM TifIbKM MNif 0COOMCTUM
KoHTponewm; Ta d) nos’A3aHuWi i3 gaHUMK, AKI NIAANCYIOTbCSA, Y Taknii
CNoci6, Wo noganblua 3MiHa AaHUX MoXe 6y T BUABMeHa. [TOHATTA «KBa-
nidikoBaHN eNeKTPOHHUI MiANMC» O3HAYAE PO3LLUMPEHWNI eNIEKTPOHHNI
Nignuc, CTBOPEHWIA 3a AOMOMOIO MPUCTPOLO A1t CTBOPEHHA KBanidi-
KOBaHOro efleKTPOHHOro nignucy. Takmui NpUCTpin Ma€e HajaBaTh KBa-
nidikoBaHu cepTrdikaT enekTpoHHoro nignucy. Lie ceptudikat, akuia
Hapae di3nyHa abo puanyHa 0coba, Wo HaaaTb ofHy abo Ginblue
KBanidikoBaHy foBipuy nocnyry («<HagaBay KBanidikoBaHoT goBipyoi
NoCNyrn») Ta MaloTb BifNOBIAHWI JO3BIN HArNALOBOrO OPraHy.

25. Ha cborofHi 6inbLwicTb eNeKTPOHHUX AaHUX He MatoTb OyAb-AKUX PO3LUIN-
peHunx abo KBanidpikoBaHNX eNeKTPOHHMUX NiANUCIB | He 3axuLleHi byab-

AKUM iHLLIMM cnocobom. He3Barkatoum Ha e, Cyam MatoTb po3rnagath ix sk
€N1IeKTPOHHI JoKa3u (xo4a OKa30Ba LiHHICTb JOKa3iB MOXe 3MiHIoBaTHCA
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3aeXHO Bifj KOHKPETHOIO BUMAZKY), yPaxoBYyoun, HanpuKnag, pisHoma-
HITHI JOBipYi MOCNYruv, NOB’A3aHi 3 eNEeKTPOHHMM YNpPaBAiHHAM OKYMEeH-
TaMu Ta iieHTUiKali€o NignMcyBaviB, AKi JOCTYMHI MO BCbOMY CBITOBI.
Mpuknagom € 6ioMeTPUYHUI NiZNNC, CNOCIO OTPUMAHHA eNeKTPOHHOT
BEPCii BNaCHOPYYHOro Mignucy, Koav 0coba HaAHOCUTb BACHOPYUYHUN
NiANMC Ha eNeKTPOHHOMY MPUCTPOI 32 JONMOMOIOI0 CreLianbHOT PyyKM
Ta 6/10KHOTa. 3aNeXHO Bif YNHHOTO 3aKOHOAABCTBA CY[ MOXeE BM3HATH
TaKkui GiOMeTPUYHNIA NIZNNC PIBHOLIHHUM BaCHOPYYHOMY MiAMNVCOBI
Ha nanepi.

26. MeTafaHi 3a6e3neuyoTb HEOOXIAHN KOHTEKCT ANA OUiHKU AOKa-
3iB (gaHUX) Tak caMo, AK MOLITOBA Mapka Haa€ KOHTEKCT A/A OLiHKM
3BMYaNHOro (NanepoBoro) NMcTa Ta Moro 3MicTy. ENeKTpoHHi fokasu
3a3BMYanm MiCTATb MeTafdaHi  Cyau NOBUHHI 3HATW NPO X NOTEHUiNHY
[JOKa30BY LiHHICTb. BOHM MOXKYTb BUKOPWCTOBYBATUCh A1A BijCTEXEHHSA
Ta igeHTUdiKaUil g>kepena Ta agpecaTa NOBIAOMIIEHHSA, AAHUX MPO NpK-
CTPIN, AKNI CTBOPWB e/IeKTPOHHI JJOKa3w, AaTu, Yacy, TPUBanocCTi Ta Tuny
fokaziB. MeTagaHi MoxyTb 6yTy BignoBigHUMM abo AK HeNPAMI JOKa3n
(Hanpwvknag, BKka3syun Ha Hanbinbl peneBaHTHY BEPCilo JOKYMEHTa),
abo AK npAMi foKa3u (HanprKknag, y pasi MaHinynoBaHHA gaHumMm dpaiina).
KepiBHI NTPUHLMNN TaKOXK CTOCYIOTbCA BTPAaYe€HNX MeTagaHnX.

Mpuknadu cydogoi npakmuku wo0o memaoaHux 8 IpnaHoir

MeTagaHi BBaXKanvca Bax<nvBrMm Ans aBTeHTUdIKaLii NOXoa»KeHH:A JOKyMeH-
TiB/MaTepianis, CTBOpPeHMX B eneKTpoHHin dopmi [Koger Inc. & Koger (Dublin)
Ltd v O’Donnell & Others (2010) IEHC 350].

http://www.courts.ie/Judgments.nsf/0/1F8979ED6FCCF69C802577CB0O
03B6360

[pnaHaCbKi cyay nocTaHoBUY, L0 3060B'A3aHHA PO3KPUTTA OKa3iB, Lo 36epi-
raloTbCA B €/IEKTPOHHI dopMmi, nepeadayac po3KpUTTA METaJAHVX NEPBUHHMX
LOKYMeHTIB, AKLLO Lie 6yno 6 gopeuHo [Sretaw v. Craven House Capital PLC (2017)
IEHC 580; Gallagher v RTE (2017) IEHC 237].

http://www.courts.ie/Judgments.nsf/0/D5847A097092C099802581C40045
290E

27. Po3gpyKiBKaMn eneKTPOHHMX AOKa3iB MOXHa JIerko MaHinynioBarTu,
OCKIiNIbKN BOHW He MICTATb MeTafaHuX abo iHWNX MPUXOBAHUX AAHUX.
Lle 03Hauag, Wo Konum CTopoHa Hajae po3apykKiBKy 3 ekpaHa Beb6pay-
3epa, TaKy PO3APYKIBKY HaBPAA UM MOXHA BU3HATW JOCTOBIPHUM enek-
TPOHHVM foKa3oM. Po3apyKiBka — Lie Konisf 300pa)KeHHs Ha eKpaHi, AKy
MO>KHa 3MIHUTIK AiyXKe NIerko, ajke AnA LUboro He NoTpibHi cnevianbHi
BMMOI 4O MNPOrpPaMHOro Yum anapaTtHoro 3abesneyeHHs.
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Mpuknadu depxag-y4sneHig

AnenauinHuin cyn JINTBU BMPIWINB, WO MOMEHTalbHI KONii eKpaHa KoMm-
n'iotepa (CKPiHWOTK) He BUKNMKaTb JoBipu (27 KBiTHA 2018 p., cnpaBa
No. e2A-226-516/2018).

http://liteko.teismai.lt/viesasprendimupaieska/tekstas.

aspx?id=fbf43bd0-2c01-41a5-9f69-3be0c2ef3acb

36upaHHA, BUTYYeHHA Ta NnepefaHHA

28.

29.

30.

EneKkTpoHHi oKa3n 3a CBOE NPUPOAOI0 € BPA3NMBUIMU: MOXYTb OyTH
3MiHeHi, nowKoaeHi abo 3HMLEeHi BHAacNigoOK HEHANEXHOro NoBo-
LKEeHHA 3 HUMK abo JocnifKeHHA. 3 ornagy Ha Le moxe 6yTu BXUTO
cneuianbHUX 3anobiPKHUX 3aX0AiB AN1A HANIEXHOTO 30MpPaHHA TaKUX 1OKa-
3iB. HEeBUKOHAHHA L€l BUMOTY MOXe 3pobuTn ix HenpruaaTHAMN ans
BMKOPUCTaHHA abo Npu3BeCcT! [0 HeNnpaBUIbHOIO BUCHOBKY. CTOPOHMU
BiZNOBIAAlOTb 3a HaNeXHe 30MpaHHA efleKTPOHHNX JOKa3iB Y LUBINbHOMY
Ta agMiHICTPaTUBHOMY CYAOUUHCTBI. [nA pisHUX TUNIB JaHNX MOXKYTb
3Hapo6uTKCA pi3Hi cnocobu 36rpaHHA. 3axoau, AKUX YXKUTO AA 3aXUCTY
Ta 36UpaHHA eNTeKTPOHHWX AO0Ka3iB, He MOBMHHI BM/IMBATU Ha LiNliCHICTb
LMX AOKa3iB. Y AyXe BaXKNMBMX CripaBax CTOPOHW MOBUHHI PO3MIAHYTH
MO/MBICTb 30MPAHHA eNeKTPOHHUX A0Ka3iB 3a AonomMoroto IT-paxiBus
abo HoTapianbHUX cnyx6. Cyaai, NpaBHNUKN, 30KpeMa IPUCTU-NPAKTUKN,
MOBVHHI 3HaTW, WO JaHi YacTo 36epiraloTbCa B MepexeBux ciy>kbax.
Lle cTocyeTbca K XMapHUX 064YMCIeHb, TaK | HafaHHA NOCAYT OHMAlH.

Xoua cypai, NpaBHUKY, 30Kpema PUCTU-NPAKTUKN, MOKpaLMAn CBOT
3HaHHA i AocBig poboTn 3 eNeKTPOHHUMYM foKa3aMu, ane KOHKPEeTHUX
CTaHAapTiB AoCi HeMae. [inA 36MpaHHA Ta BUNYYEHHA €eKTPOHHUX
[OKa3iB y AepKaB-UneHiB MoXe BUHUKHYTU noTpeba B cneuianbHmX
iHCTpymMeHTax i npouenypax. BogHouac cyaai, npaBHMKK, 30KpemMa topurc-
TU-NPaKTUKK, MOBUHHI NparHyTy 3abe3neunTu UinicHiCTb, KOHbigeHUin-
HiCTb i 6e3neKy Takmnx AaHux. Lle nepepnbavae 36epexxeHHA 3axuule-
HUX pe3epBHUX KONl y pasi BiAMOBY OQHOrO i3 3ac06iB 36epiraHHA.
EneKkTpoHHi faHi HeobxigHo 36epirati B ix opuriHanbHoMy Gpopmari.

Xoua BUKOPUCTAaHHA AAaHNX MOKe MaTU CYyTO HauiOHaNbHUN XapakTep,
Aefani NMOBIPHUM € Te, WO BOHO MOKe MaTW TPaHCKOPAOHHUI Xapak-
Tep 3a yyacTio iHWmx gepkas. [pnknagom € po3TallyBaHHA B iHLWIN
LepaBi iHGpacTpyKTypu, AKa BUKOPUCTOBYETbCA At 06pobneHHA abo
36epiraHHs faHux, abo po3TallyBaHHsA NocTavasibHMKa, AKUN 3abe3neyye
36epiraHHA abo 06pobneHHs gaHmx. Crif 3a0x0UyBaTV NPAMY CRiBNPaLo
Mi>K CylaMy Ta MOCTavyanbHYKaMM [OBIPUYMX UM XMAPHUX MOCAYT Y TPaH-
CKOPAOHHKX cnpaBax. Y po6oTi 3 eNeKTPOHHUMM fOoKa3amu cyadi, npas-
HVIKI, 30KpeMa IPUCTU-NPAKTMKKL, MOXYTb YPaxoBYBaTU Taki pakTopu, AK
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MicLie pO3TallyBaHHsA NOCTavYabHUKA NOCYT, MicLle 06pobeHHA faHMX
i MiCLeBi 3aKOHWU, LLO perynoTb 4OCTYN A0 AaHUX.

lMpuknad mpaHckopOOHHOI mexHonoail

CninbHe BMKOPUCTaHHA AaHUX (XMapu) — Lie 36epiraHHs Pi3HMX YacTUH 6a3m
JAHUX Ha Pi3HUX cepBepax, fiKi MOXKYTb 3HAXOAUTUCH Y Pi3HMX Gi3NUYHKX Mic-
usx. Lle ctano 3BnyHo0 TexHikoto 6e3neku. [MobanbHWil xapakTep iHTEpHeTY
Ta fefani wyplLue BUKOPUCTaHHA XMapPHUX CePBICiB BCe MEHLLIe NPUMYCKatoTb,
L0 AOCTYN A0 AaHUX MA€E CYTO BHYTPILLHIN XapaKTep.

31.

32.

33.

Mix HauioHanbHUMKM NpouecyanbHMMY NPaBUIamMu WoJo 36upaHHA
[JOKa3iB iCHYOTb cyTTeBI BiamiHHOCTI. Cyaun, AKi BUKOPUCTOBYIOTb OTPU-
MaHi 3a KOPAOHOM [OKa3u, MOBMHHI 6paT Ao yBaru Wi BigMiHHOCTI.
PekomeHzoBaHO, W06 Cyam TiCHO CriBNpaLitoBanm y LibOMY MUTaHHI Mig Yac
TPaAHCKOPAOHHOIO OTPUMAHHA eNeKTPOHHMX AoKasiB. Cya, AKMIA Hagicnas
3anuT, NoOBMHEH 6y T NPoiHOPMOBaHKI NPO NPoLeCyanbHi NpaBua, AKi
BMKOPUCTOBYE CyA, KM OTPUMAB 3anuT, Wo0b aganTyBaTy CBOIO OLHKY
€NeKTPOHHX AOKa3iB, AKLLO Lie AoLiNbHO. 30KpeMa, OTPMMaHHA [OKa3iB 3a
KOPAOHOM He MOBUHHO NPU3BOANTY A0 NOPYLUEHHA OCHOBHUX MPUHLMMIB
i HOpM MpouecyanbHOro NPaBa, TakuX AK PiBHICTb CTOPIH.

EdbekTnBHICTb NpoBadKeHHSA NiABULLYETLCA, KON € MOXIUBICTb Nepe-
[laBaTyV eNeKTPOHHI fOKa3M [0 iHWNX CyAiB B opuriHanbHoMy dopmarTi, a
He pO34pYKOBYBaTU iX Ta HagcunaTu. [NepeaaHi eneKTPOHHI faHi NOBUHHI
cynpoBompKyBaTncA MmeTagaHumu. Lie nepepnbayae BUKOpUCTaHHA fgoaat-
KOBMX MeTagaHux, CTBOPEHUX CyAaMy ANA HaNeXHOro ynpasiHHA
JaHUMM Ta ix 6e3nepebinHOro nepegaHHa iHWKUM cygam. HaasHicTb
CTPYKTYPOBAHNX MeTafaHVX Ja€ CyaaM KOHTPOMb Hag AoKa3zamu. Konis
e/IeKTPOHHOro AOKa3y B ifeani NOBMHHA BUKOPUCTOBYBATHCA ANA nepe-
JaHHA [0 iHWoro cyay.

MNepenaHHA eNeKTPOHHMX [OKa3iB 3a JOMOMOI Ot e/IeKTPOHHMX 3aC06iB
MOHa CTMMYJTIOBATU | MPUCKOPIOBATK Yepe3 BNPOBaAKEHHSA CMiNIbHNX
TeXHiYHMX CTaHZapTiB, popmatiB dannis Ta oundPpyBaHHA HaLioHaNb-
HUX CYAOBUX Ta aAMiHICTPATUBHMNX CUCTEM. 3 OMAAY Ha BULLUIA PU3NK
3HMLLIEHHA eNeKTPOHHMX A0oKa3iB HeOOXiAHO Ha HaLiOHaNbHOMY PIBHi
BM3HauuTV Npouenypw, Wwo 3abesnevyBaTmmyTb 6e3neuHe nepegaHHA
€N1eKTPOHHMX JOKa3iB.

34.Mig yac nepenaHHA JOKaA3iB CNlif YPaxoByBaTU LiNiCHICTb, 30epexeHicTb i

6e3neky faHux. HaginHi nocnyru, Taki AK AOBipYi NOCNYrn, MOXyYTb 6yTI
BaXX/IMBMMU ANA 3a6e3NeUYeHHA HaNeXXHOro nepefaHHA enekKTPOHHMX
[lOKa3iB. KO NnepefaHHA BMMara€ KOHQiAeHUINHOCTI, MOXKe BUHUKHYTU
notpe6a y BXUTTi NEBHNX 3aX0fiB a00 3aCTOCYBaHHI TEXHIYHUX PileHb,
TaKkux AK WrdpyBaHHA, Wo 3abe3neyyBaTMMyTb OCTYN A0 6e3neyHoro
3B’A3KY NMLLe aBTOPM30BaHNM ocobam.
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BignoBigHicTb

35.

36.

CTopoHa MOXe Nerko HafiaThi HenoTPiIGHY BENMKY KiNbKiCTb eNeKTPOHHMX
[aHMX, WO YCKNaAHWTb abo YHEMOXNMBUTL edeKTVBHE OnpaLtoBaHHSA ix
CYAOM Ta iHWKMUW yYacHUKamn. OTXe, akTVBHE YNPaB/iHHA CYAOM enek-
TPOHHUMY [lOKa3aMu 1A 0OMeXKeHHSA iX HafaHHA NnLle CyBOPOI HeO6-
XiAHICTIO BUPILWEHHA CNPaBW Ma€ BaXKNMBe 3HaveHHsA. [1ig yac akTmBHOro
ynpaBniHHA JaHUMK CNig JOTPUMYBATUCA MPUHLMMIY NPONOPUINHOCTI.
KoxeH 3anuT Ha HagaHHA eNeKTPOHHUX AOKa3iB Cnig po3rnagatu no
CyTi, 30Kpema, 3 TOUKM 30py NOro KOPUCHOCTI ANA Linen JoKa3yBaHHA.
CTOpPOHM MOBUHHI MaTV MPaBO BUC/TOBUTY 3anepeyeHHs CTOCOBHO TaKMX
3anuTiB.

Cypai Ta npauiBHMKKN CyJOBOT CMCTEMU, 30KPEMA IOPUCTU-MPAKTUKN,
MOBUHHI 3HaTV NPO MOXJMBY NOTPeby B TEXHIYHIN eKcrnepTunsi Ta po3y-
MiTW, fie MOXYTb 3HaZOOUTMCA Noganblli AOCNiAXEHHS ab0 [OAATKOBI
cnevianbHi 3HaHHA, Taki AK BUCHOBOK ekcnepTa. EkcnepTn noBUHHI 6yTu
KOMMEeTEHTHNMI Ta MaTy JOCTaTHIO NiAroTOBKY AA BUKOHAHHA NOCTaB-
NEeHOoro 3aBAaHHsA.

LocToBipHicTb

37.

38.

BigoKpemneHHs undpoBoi ineHTUYHOCTI Bif Gi3YHOT MOXe NpU3BoaANTH
[0 BUHVIKHEHHA npobnem, NoB'A3aHUX i3 OCTOBIpHicTIO Aokasis. Cyan
MatloTb MparHyTh Hacamnepes ineHTndiKyBaT 0coby aBTopa eneKkTpo-
HHUX AaHUX. AKLWO Y YNHHOMY 3aKOHOAABCTBI He 3a3HauyeHO crnocoby
BCTaHOBNEHHA 0cobw, i MOXHa BU3HAUUTK Y Oyab-AKNN 06'EKTUBHIIA
cnoci6, Hanpuknag, 3a 4ONOMOroK eneKTPoHHOro nianucy abo nepe-
BipKW eNneKTPOHHOT agpecw, 3 AKOi OyNo HagicnaHO AOKYMEHT.

[loBipui cny>61 MOXyTb HafaBaTh TEXHOJOTIUYHI MeXaHi3mu, Wo 3abe3-
neyyoTb OCTOBIPHICTb AOKa3iB. Hanpuknag, ceptudikaTy eNneKTPOHHNX
nignuciBe, AKi iHOAI Ha3uBalOTb «UNPPOBI ineHTUIKaTopu» ocobu (digital
ID), MOXKYTb rapaHTyBaTh AK aBTEHTUYHICTb, TaK i LiNiCHICTb AaHWX. AKLWO
ocoba mignucyBaya, AKUA HaKNaga€e eNnekKTPOHHUI MiANUC, BUKITMKAE
CYMHIBU, Cy MOXe BMMaraTtu Bif nocTayasbHMKa NOCAYT, NOB'A3aHMX 3
€1eKTPOHHMM NiANNCOM, HaJaTV NOACHEHHA 3 NUTaHb, WOA0 AKMX BiH
Ma€ NpaBo HagaBaTy foKa3su. [To3HauKa Yacy (cepTudikadia yacy) moxke
Oy TV He MeHLU BaX/IMBOIO ANA NiATBEPOPKEHHS LiNiCHOCTI ENEKTPOHHUX
JaHMX.

lMpuknad dosip4ux nocsnyz

lNo3HauKa yacy — Le MexaHi3Mm, LWo Ja€ 3MOry 4OBeCTM LUiniCHICTb gaHuX. BiH
OEMOHCTPYE, O AaHi iCHYBanu B NeBHUI MOMEHT i He Oynu 3miHeHi. [o3Hauka
Yyacy Hafa€ LiHHICTb eNleKTPOHHUM JOKa3aM, OCKINIbKM MiCTUTb BiANOBIAHI
MeTafaHi NPO MOMEHT iX CTBOPEHHS.
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39.

40.

41.

Hackinbkun 4O3BONAE YUNHHE 3aKOHOAABCTBO Ta Ha PO3CYA CYAY, 3a0X0uY-
€TbCATa PEKOMEHAYETbCA CyAam MPUAMATL AK JOKa3M BCi BUAN €NeKTPOH-
HUX JOKa3iB. Y pa3i BUHMKHEHHSA CNOPY CTOPOHM 3a3BMYail BU3HAYaloTb
MUTaHHSA, SIKi HEOOXigHO BUPILIWTY, i AKLLO CTOPOHA HE MOPYLUYE NUTAHHA
LLOAO aBTEHTUYHOCTI ENeKTPOHHUX OKa3iB, Cyay He NOTPibHO nopyLy-
BaTy Lie NUTaHHA 3 BNACHOI iHiLiaTBK. JlMLe AKLO CTOPOHA OCKap»Kye
eNIeKTPOHHI JoKa3w, Bif CTOPOHU, AKa 6aXka€ NoKnagaTUCs Ha AoKasu,
MO>KHa BMMaraTy NpoAeMOHCTPYBaTH iX aBTEHTUYHICTb, HaNnpuknaga,
yepes NofaHHA MeTafaHVX abo 3anuTy Ha BiAMoOBigHE [OPYYEHHSs ANA
OTPVIMAHHA JOAATKOBUX JAHVIX Bifj iHLUNX OCi6, TaKMX AK MOCTaYanbHNKM
JOBipUNX MOCAYT.

KoHKpeTHe nocunaHHaA Ha ANCKPeLiiHi NOBHOBAaXXEHHA CyAy B KePiBHUX
npuHUmMnax 21 i 22 nigkpecnioe BaXxanBy ponb ANCKPeLUinHNX NOBHOBa-
»KeHb cyly CTOCOBHO npeameTa Uux KepiBHUX MPUHLMMIB.

AK i 3 6yab-AKMMM IHWMMIY [JOKa3aMu, CTOPOHa CYA0BOro NPOBafXeHHA
MOXe OCKapXnUTK foKa3un. Y TakoMy pasi CTOPOHa MOXe NPOCUTN CYA
BMKIIOUNTI JOKa3W, HAaNpuUKnag, yepes Te, Lo aBTopa AaHWX HEMOX/IMBO
HaNeXHUM YMHOM ifeHTUdiIKyBaTh. [JOCTOBIPHICTb €NeKTPOHHMX AaHNX
Moxe 6yTn foBefeHa B Oyab-AKWIA cnocib, Hanpuknag, 3a 4OMNOMOro
KBanidikoBaHOro efekTPoHHOro nignucy abo iHworo nogibHoro metogy
ineHTUdiKauii Ta 3a6e3neyeHHs uinicHocTi gaHux. NpoTe 3acToCoBHE
3aKOHOJABCTBO MA€ BU3HAUYUTL IOPULAMNYHY CUITY eNIeKTPOHHKX NigNuCiB,
Hanpuknag, 3a6e3neunBLUN, WO NULLE KBaNTIPIKOBaHNIA €NEKTPOHHWI Nig-
MMC MOBUHEH MaTW IOPUANYHY CUY, €KBiBaleHTHY BlaCHOPYYHOMY Nid-
nucy (Bonorumm YopHunamm). Hanpuknag, 3acToOCOBHe 3aKOHOAABCTBO
MO»e BMaraTu, Wwob6 NpucTpoi, AKi BUKOPUCTOBYIOTb AN FeHepyBaHHSA
nignucis, nepebyBanu nig BUKNOYHMM KOHTPONIeM Nignucysaya.

KeanigpikosaHuti enekmpoHHuli nionuc y €C

[ns 3a6e3neyeHHn LiNiCHOCTI JaHMX CYAU He MOBWHHI NPOBOAMTY Crelianb-
HOro aHani3y TexHoNorii, AKY BUKOPUCTOBYIOTb AN1A CTBOPEHHA KBanidikoBa-
HUX eNeKTPOHHMX NiANnciB. [locTaTHbO NepeBipnTY peecTp cepTndiKoBaHNX
nocTayvanbHUKIB foBipumx nocnyr €C.

42.

43.

KepiBHUI NprHUMN 23 CTOCYETbCA TArapA foKa3yBaHHA. binbw ypas-
NMBI KaTeropii 0Ci6, Taki AK CNoXKBayi Ta AT, MOXYTb TEXHIYHO Ta/abo
€KOHOMIYHO He MaTu MOXKNMBOCTI HaJaTW eNnekTPOHHI AoKa3n. AKLLO
BOHM OTPMMYIOTb MepeBary Bif, 3aKOHOAABUMNX NONOXKEHb, AKI nonerwy-
t0Tb ab0 CKacoBYIOTb TArap AoKa3lyBaHHSA, Lii 3aKOHOAABYi MONOXEHHSA
MaloTb NepeBary Hag KepiBHMY npuHumnamm. Cyam NoBMHHI Bigirpasatu
aKTVBHY pOJib Y CripaBax, y AKUX 3anyyeHi Bpa3uBi Kateropii oci6.

3ane)kHo Bif HaLiOHaNbHOI NPABOBOI CUCTEMU Cif MOBakaTu fJOKa30BYy
LiHHICTb Ny6niuHmX (0diLiNnHNX) eNeKTPOHHNUX CUCTEM, SIKi FEHEPYIOTb
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€NeKTPOHHI AoKa3u. Hanpriknag, AaHi 3 eNeKTPOHHYIX NyOniuHNX peecTpis
MOXYTb PO3rNAaAaTcA AK oQiLifiHIA [OKYMEHT, WO NPU3BOAUTb 10 npe-
3yMnLiT IXHbOI AOCTOBIPHOCTI. ENeKTPOHHMUI 3anunc iHLWOro NpoBaaKeHHsA
MO>Ke PO3rNAfaTUCA AK JOCTOBIPHe BigobparkeHHA GaKTiB 6e3 pr3nKy
NOACbKOT NOMUAKK (HanpuKknag, NopiBHIOYN AOro i3 BMICTOM, AKUIA
CyAAA NPOAMKTYBAB A1 BHECEHHSA 10 NPOTOKONY).

Mpuknadu nybniyHux dosipyux Nocsye y 0epxasax-yieHax

ICHYIOTb KOHKPEeTHI BUAW JOBIipUYMX NOCAYT, AKI HaJaloTb Ha HaLioOHalbHOMY
piBHi, Taki AK «JoBipunin npoodinb» (Trusted Profile) (Monbuwa), <EnekTpoHHe
apxiByBaHHA Ta umdposizauia» (Electronic archiving and digitalization)
(benbrin), «[JoBrocTpoKoBe 36epexkeHHs iHpopMaLii/nokymeHTis, Mnatdopma
LEXNET gns o6miHy iHbOpMaLji€to Mixk CyaOBMMM OpraHamyi Ta LUMPOKUM KOJTIOM
lopunanyHmnx onepatopis» (Information/documents long term preservation,
LEXNET Platform for exchanging information between the Judicial Bodies and
a wide range of legal operators) (IcnaHis).

36epiraHHsA i 3a6e3neyeHHA 36epeXKeHHA

44, 36epiraHHA B PO3yMiHHI LIX KEPIBHUX MPUHLMMIB CTOCYETHCA TPUBAOCTI

45.

LMBINIBHOIO YM aAMIiHICTPATMBHOIO NPOBaAXKeHHA. ENeKTpoHHI AoKa3n
MOXYTb 36epiraTcs B Cyiax NPOTArom nepiofy Cyf0BOro NPOBafXeHHS,
HanpuKnag, Ha NOPTAaTUBHUX NPUCTPOAX (KapTax Nam'aTi), cepeepax,
CMCTEMAX Pe3epBHOro KOMitoBaHHA Ta iHWNX MicLAX 36epiraHHs gaHuX
(xmapHi 06umcneHHs). Cyan NoBUHHI 36epiraTy eNeKTPOHHI JOKa3u B iX
opwuriHanbHin dopmi (He sk po3apyKiBKM) BiANOBIZHO [O YUMHHOMO 3aKO-
HOZaBCTBA. BaXMBUM € TaKOX NUTAHHA Kibepbe3neku, Lo 03HAYaE, Wo
CYAV NOBMHHI 3aCTOCOBYBATWN MPOAaKTUBHI NigX0AN ANA 3aXUCTY LiNiCHOCTI
e/IeKTPOHHMX AOKa3iB Bif Kibep3arpos, 30Kpema Bif NoLKoaKeHb abo
HecaHKLiOHOBAHOro JOCTYNY. 30cepeXyounch Ha 3anobiraHHi, cyan
MOXXYTb nonepeauTy BNAUB Kibep3arpos Ha LiNicHICTb eneKTPOHHNX
[lI0Ka3iB i 3BMEHLLMTY 3aranbHi pu3nKuM Kibepbesnekn. He MoxkHa HaaBaTn
LOCTYN [0 efleKTPOHHUX AoKa3iB ocobam, sKi He MaloTb BignoBiAHOro
[O3BOJ1Y, HE3aNeXHO Bif Crocoby 36epiraHHs.

36epexeHi eneKTPoHHI foKa3m MOXyYTb OyTr NOB’A3aHiI 3i CTaHAAPTU30Ba-
HUMW MeTaZaHVIMU, LLIO OMUCYOTb KOHTEKCT IX CTBOPEHHS, @ TAKOXK 3 ICHY-
I0OUMMM 3B’A3KaMM 3 iHLIMMW eleKTPOHHMMM 3anncamu. Bnposag»keHHnA
Mi>KHapOOHWX CTaHAAPTIB ANA MeTajaHux 3abe3neyye piBeHb y3rogxe-
HOCTI nifg yac 36epiraHHA eneKkTPOHHUX AoKa3iB. OCKiNbKM CTBOPEHHSA
CTaHJapTU30BaHUX MeTaflaHMX Moxe OyTn CKnagHuUM i 3aimaTtuy 6arato
yacy, Cyam MOXyTb BUKOPUCTOBYBATU IHCTPYMEHTU, AKi fONOMaraTb
CTBOPUTKM CTAaHAAPTN30BaHI MeTafaHi.
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Mpuknaod piweHHs, o BUKOPUCMOBYEMbCSA 0718 CMAHOAPMU308aHUX
mMemaoaHux

ICHy€e pAag iHCTPYMeHTIB A4NA CTBOPEHHA CTaHAAPTU30BaHUX MeTafaHUX.
Hanpuknag, iHCTpyMeHT ynpaBniHHA MeTagaHUMK MOXe cTBopuTU dann
XML (po3wurptoBaHa MOBa PO3MIiTKM), LWLO MICTUTb MeTajaHi, NoB'A3aHi 3
eNeKTPOHHUMU floka3amu. PoboTa 3 dpannamm XML He noTpebye cyyacHoro
nporpamHoro 3abesneuyeHHs. Takun dopmaTt € BOgHOYAC CTaHAapTN30Ba-
HUM i JOBONI FTHYUYKUM [1N15 3aCTOCYBaHHA B Pi3HMX iHPopMaLiHMX cMcTeMax.
Lle Moke cnpocTuTy AK 36epiraHHaA, Tak i NOLWYK efleKTPOHHUX AOKa3iB.

3 ornAgy Ha ue Ma€ OyTu JOTPMMAHO MiPXKHAaPOAHUX CTAHAAPTIB, AKi 3aCTo-
COBYIOTb 10 METaflaHMX, HaNPUKNag, iAeTbCA NPO Ti 3 HYX, WO ony6nikyBanm
Mi>KHapOZHi CMiNbHOTK 3 NUTaHb CTaHAAPTM3aLil, Taki Ak I1SO (MixHapogHa
opraHisauia ctaHgapTu3adii).

46.

KepiBHW nprHUMn 27 WwWopao 36epekeHHs eNeKTPOHHMX J0oKa3iB 3aCTo-
COBYIOTb AIK [JO 306epiraHHA, TaK i 4O apXiByBaHHA eNeKTPOHHMUX fOKa3iB,
AKe BigOyBa€eTbCA NicNA 3aKiHYeHHA CYA0BOro NPoBaaMXeHH:A. ENeKTpoHHi
[oKa3m noTpibHo 36epiraT Ta apxiByBaTV B OpUriHanbHin Gopmi, y AKil
ix 6yno cTBOpeHO, NepefaHo, OTPMMaHO, Ta AKa CYTTEBO He 3MIHIOE
JaHnx. EnekTpoHHi gokasu matoTb 6yTy OCTYNHUMW Y 3pyYHOMY AN
ynTaHHA GopmaTi NPOTArOM YyCbOro CyfOBOro NpoBagXeHHs. LlinicHicTb
eNeKTPOHHUX AoKa3iB Mae OyTn 36epexeHa Ha BCix eTanax cygoBOro
NPoBafKeHHS.

ApxiByBaHHA

47.

48.

MpuHUMNK Woao apxiByBaHHA OXOMIIOIOTb Nepiog nicsA CyaoBOro NpoBsa-
OXeHHA Ta BpaxoBytoTb PekomeHaauito Rec(2003)15 KomiteTy MiHiCTpiB
Pagun €Bponu fep<aBam-uneHam LWOAO apXiBYBaHHA €TEKTPOHHUX JOKY-
MEeHTIB Y lopuANYHOMY CEKTOPI. HaLlioHanbHe 3aKOHOAABCTBO 3a3BUYail BCTa-
HOBIOE CTPOKM 36epiraHHA Ta TEXHIUHI YMOBW apXiByBaHHSA elIeKTPOHHUX
LOKyMeHTiB. CucTeMu, AKi BUKOPUCTOBYIOTb /151 apXiBYBaHHA, MatoTb OyTn
6e3neyHIMI, rapaHTyBaTV BUKOPUCTAHHA 3 MOXIUBICTIO BiJCTEXEHHSA Ta
BPaxoByBaTV MOBary 10 NPYBaTHOCTI. HeobXiaHO BXITY BiANOBIQHUX TEXHIY-
HVIX Ta OpraHi3aLifHMX 3ax0ofiB LWoo 3abe3rneyeHHs 3aXMCTY eNIeKTPOHHUX
[OKa3iB i 3anobiraHHA HecaHKLiOHOBaHOMY OCTYNY 0 HMX. ENeKTpoHHMIA
HOCIil iHpopMaLlii, AKLLO NOro BUKOPUCTOBYIOTb, Ma€e byTu 3abe3neueHun
cepTndikaTom ineHTUdIKaLil, AKMIN MICTUTb OCHOBHI faHi NPo Hboro. Takni
HOCI MOBUHEH By T B HANEXHWIA CNOCi6 3axuLLeHM, 0COBNMBO Bif BTPATY,
LUKIZNMBOro BNAMBY XiMIYHUX PEUYOBUH, TEMNa, CBITNa, pagiaLil, MarHiTH/X
ab0 eneKkTPUYHYIX NOJIIB i Bif MeXaHIYHMX NMOLIKOOPKEHD.

ApXiBHi cny>0v MOBUHHI MaTU MOXKNUBICTb NEPEBIPUTY, HaNPUKNaA 3a
JOMOMOTO0 efIEKTPOHHUX MIgNMUCIB abo iHWNX ENEKTPOHHMX NPOLEAYP,
LLIO €NTEKTPOHHI J0Ka3u apxiByr0Tb KBanidpikoBaHi paxiBLi a00 KOMMNETEHTHI
opraHisaujii i 1o AaHKX He 6yno BHeCEHO 3MiHU. HeobxigHO B HanexHW
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https://search.coe.int/cm/Pages/result_details.aspx?Reference=Rec(2003)15

49.

cnoci6 apxiByBaTy AK AaHi NPO eNIEKTPOHHI MiAMNMCK, 32 JOMOMOTOH0 AKX
NigNUCcaHo eNneKkTPOHHI AOKYMEHTM, TaK i AaHi 4NA nepeBipKu umx Nignucis.
[lepkaBu-uneHn NOBUHHI 3a6e3MeunT OpraHisadii B OpuaNYHOMY CeK-
TOpI, Ha sIKi 3aKOHOM MOKaZleHO 060B'A30K apXiBYBaHHS, HEOOXIAHVMM
pecypcamu AnAa apxiByBaHHA e1IeKTPOHHMX JOKa3iB.

Mirpauis o3Hauyae 3miHy Hocifa iHbopmauii Ana 36epexeHHA gocTyny
[0 eneKTPOHHMX AOKa3iB. HexTyBaHHA Mirpaui€to Mmoxe npnssectn go
HeunTabenbHOCTI AaHUX. ENeKTPOHHI JOKYMEHTM MOXYTb apxiByBaT/CA
LUIAXOM NEPIOANYHOIO NepeHeCceHHs AaHNX 3 OAHOro Hocis iHpopMauii
Ha iHWWI abo 3 ogHoro popmaty B iHWKMIA. Mirpauia Takox NoBMHHa
3aCTOCOBYBATUCA 4O MeTafaHNX apXiBOBaHWX EMEKTPOHHNX [LOKYMEHTIB.
Mepexig Ha HOBUI HOCI fJaHKX Ma€ BifbyBaTHCA perynsapHo, bepyum 1o
yBaru, Hanpuknag, noripweHHA AKOCTi Ta 3HOLEHHA HOCiA, NPO AKUIA
Nae MOBa, i O TOrO, AK BOHW 3aCTapitoTb Yepes TEXHONOTIYHWI PO3BUTOK
HociiB i 06nagHaHHA. MNepexia Ha HOBUI HOCIN abo dopmaT 36epiraHHA
cnig 30inCcHI0BATK, KONW Lie AOPEYHO, 3 OrIAAY Ha PO3BUTOK TEXHOSOTIN.

Mpuknad 00820mpusanozo pilieHHs

[laHi MOXKHa nepeHecT Ha MepeXxeBi MPUCTPOI, TaKi K XMapPHi 06UNCIIEHHS.
Lli npncTpoi NoCTinHO BAOCKOHANIOKTLCA 3aBAAKN TEXHONOTYHOMY PO3BUTKY
cepefoBULLa Ta anapaTHOro 3abesneyeHHsA. XMapHe apxiByBaHHA TakoX MOXKe
3abe3neunTy KpaLLmii KOHTPOSb 3a BUTPaTaMU 3a PaxyHOK OMiaTu ntle Heob-
XigHOro NPOCTOpY.

lMpuknad 3acmapinozo piweHHs

CD, DVD uu iHWi ONTUYHI AUCKK CTaloTb HeUNTabenbHUMK Yepes ¢i3nuHe um
XimMiuHe 3HOLeHHSA. [TPUYMHU LIbOro ePeKTy € Pi3HMMU: OKVCTIEHHSA BiOUBHOIO
wapy, di3ryHa NOTEPTICTb Ta CTUPAHHSA NOBEPXOHb abo KpaiB ANCKa, 30KpeMa
BUAUMI NOAPAMNMHM, @ TAKOX iHLWI TMMNW peakLil i3 3abpyaHeHHAMN.

NigBuLeHHA piBHA 06i3HAHOCTi, MOHITOPUHT, NnpodeciliHa niaroToBKa
Ta HaBYaHHA

50.

51.

52.

MpocyBaHHA LMX KePIBHUX NPUHUMNIB Nepefbayac ix NoWmpeHHs cepes
CyQiB Ta IOPUCTIB-NPAKTUKIB, NepeKknag KepiBHUX NPUHLUMNIB Ha MiCLieBI
MOBW, OpraHisauito cemiHapiB Ta KOHPepeHLUin Ha TeMy eneKTPOHHMX
JOKa3iB.

MNepernag TexHiYHMX CTaHZAPTIB WOAO €NeKTPOHHMX AOKa3iB MOXe
nepepbayatu, HaNPUKIag, HoBi cnocobwm ix 36epiraHHA, 36epeXkeHHnA Ta
apxiByBaHHA.

JocTyn 1o MipKAMCLUMNIIHAPHOIO HaBYaHHSA 3 MUTaHb POOOTY 3 ENEKTPOH-
HUMW [OKa3aMu € HeobXigHVM ANA CyaaiB, NPaBHYKIB, 30Kpema opuc-
TiB-MPaKTUKIiB. HaBYaHHA MOXe OXOMoBaTK ONpaLloBaHHA KOHKPETHMX
npobnem, NOB'A3aHUX 3 eNIeKTPOHHNMY JOKa3aMu, TaKi K BaXKNUBICTb
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53.

MeTafaHuX, BaXKIMBiCTb MO3HAYOK YacCy Ta BUKOPUCTAHHA XMAPHUX
ob6uncneHb abo 6noKYenHy nig Yyac 36MpaHHA Ta BUIYUYEHHA [OKas3iB,
HeoOXiAHICTb HaJlaHHs eNIeKTPOHHMX A0Ka3iB B OpuriHasbHi Gpopmi, a
He NnLwe AK CKAHOBaHI 300pakeHHA Un PO3APYKIBKU.

OG6i3HaHiCcTb Woao Wwrpworo LrdpoBOro KOHTEKCTY Ta BUKOPUCTaHHA
TEXHONOTIN, TaKUX K XMapHi 064MCneHHs, foBipyi nocnyrn abo 6nok-
YelH, € BaXIMBOIO 4NA CYAAiB, MPaBHVKIB, 30KpeMa IopUCTIB-NPaKTUKIB.

54. BuBUeHHA mMaTepianbHMX Ta NpoLecyanbHUX NUTaHb Y KOHTEKCTi enek-

bi6n
1)

2)

9)
10

11

12

TPOHHWX AOKa3iB Ma€ OyTV HEBiA'EMHOIO YaCTUHOLO PUANYHOT OCBITN.
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Guidelines of the Committee of Ministers of
the Council of Europe on electronic evidence
in civil and administrative proceedings

(Adopted by the Committee of Ministers on 30 January 2019,
at the 1335 meeting of the Ministers’ Deputies)

The Committee of Ministers,

Considering that the aim of the Council of Europe is to achieve a greater unity
between the member States, in particular by promoting the adoption of com-
mon rules in legal matters;

Considering the necessity of providing practical guidance for the handling of
electronic evidence in civil and administrative proceedings to courts and other
competent authorities with adjudicative functions; professionals, including legal
practitioners; and parties to proceedings;

Considering that these guidelines seek to provide a common framework rather
than a harmonisation of the national legislation of the member States;

Considering the need to respect the diversity in the legal systems of the member
States;

Acknowledging the progress made in the member States towards the digitisation
of their justice systems;

Noting, nonetheless, obstacles to the effective management of electronic evi-
dence within justice systems, such as the lack of common standards and the
diversity and complexity of evidence-taking procedures;

Highlighting the need to facilitate the use of electronic evidence within legal
systems and in court practices;
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Recognising the need for member States to examine current deficiencies in the
use of electronic evidence and to identify the areas where electronic evidence
principles and practices could be introduced or improved;

Noting that the aim of these guidelines is to provide practical solutions to the
existing deficiencies in law and practice,

Adopts the following guidelines to serve as a practical tool for the member States,
to assist them in adapting the operation of their judicial and other dispute-res-
olution mechanisms to address issues arising in relation to electronic evidence
in civil and administrative proceedings, and invites them to disseminate these
guidelines widely with a view to their implementation by those responsible for,
or otherwise handling, electronic evidence.

Purpose and scope
The guidelines deal with:
— oral evidence taken by a remote link;
— use of electronic evidence;
— collection, seizure and transmission of evidence;
— relevance;
— reliability;
— storage and preservation;
— archiving;
— awareness-raising, review, training and education.

The guidelines are not to be interpreted as prescribing a specific probative value
for certain types of electronic evidence and are to be applied only insofar as they
are not in conflict with national legislation.

The guidelines aim to facilitate the use and management of electronic evidence
within legal systems and in court practices.

Definitions
For the purposes of these guidelines:

Electronic evidence

“Electronic evidence”means any evidence derived from data contained in or pro-
duced by any device, the functioning of which depends on a software program
or data stored on or transmitted over a computer system or network.
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Metadata

“Metadata” refers to electronic information about other electronic data, which
may reveal the identification, origin or history of the evidence, as well as relevant
dates and times.

Trust service
“Trust service” means an electronic service which consists of:

d. the creation, verification and validation of electronic signatures, elec-
tronic seals or electronic time stamps, electronic registered delivery
services and certificates related to those services; or

e. the creation, verification and validation of certificates for website authen-
tication; or

f. the preservation of electronic signatures, seals or certificates related to
those services.

Court

The term “court” includes any competent authority with adjudicative functions
in the performance of which it handles electronic evidence.

Fundamental principles

Itis for courts to decide on the potential probative value of electronic evidence
in accordance with national law.

Electronic evidence should be evaluated in the same way as other types of
evidence, in particular regarding its admissibility, authenticity, accuracy and
integrity.

The treatment of electronic evidence should not be disadvantageous to the
parties or give unfair advantage to one of them.

Guidelines
Oral evidence taken by remote link

1. Oral evidence can be taken remotely, using technical devices, if the nature
of the evidence so permits.

2. When deciding whether oral evidence can be taken remotely, the courts
should consider, in particular, the following factors:

— the significance of the evidence;

— the status of the person giving evidence;
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— thesecurity and integrity of the video link through which the evidence
is to be transmitted;

— costs and difficulties of bringing the relevant person to court.
3. When taking evidence remotely, it is necessary to ensure that:

a. thetransmission of the oral evidence can be seen and heard by those
involved in the proceedings and by members of the public where the
proceedings are held in public; and

b. the person being heard from a remote location is able to see and
hear the proceedings to the extent necessary to ensure that they are
conducted fairly and effectively.

4. The procedure and technologies applied to the taking of evidence from
a remote location should not compromise the admissibility of such evi-
dence and the ability of the court to establish the identity of the persons
concerned.

5. lrrespective of whether evidence is transmitted via a private or a public
connection, the quality of the videoconference should be ensured and
the video signal encrypted to protect against interception.

Use of electronic evidence

6. Courts should not refuse electronic evidence and should not deny its
legal effect only because it is collected and/or submitted in an electronic
form.

7. Inprinciple, courts should not deny the legal effect of electronic evidence
only because it lacks an advanced, qualified or similarly secured electronic
signature.

8. Courts should be aware of the probative value of metadata and of the
potential consequences of not using it.

9. Parties should be permitted to submit electronic evidence in its original
electronic format, without the need to supply printouts.

Collection, seizure and transmission

10. Electronic evidence should be collected in an appropriate and secure
manner, and submitted to the courts using reliable services, such as trust
services.

11. Having regard to the higher risk of the potential destruction or loss of
electronic evidence compared to non-electronic evidence, member
States should establish procedures for the secure seizure and collection
of electronic evidence.
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12.

13.

14.

15.

16.

Courts should be aware of the specific issues that arise when dealing
with the seizure and collection of electronic evidence abroad, including
in cross-border cases.

Courts should co-operate in the cross-border taking of evidence. The
court receiving the request should inform the requesting court of all the
conditions, including restrictions, under which evidence can be taken by
the requested court.

Electronic evidence should be collected, structured and managed in a
manner that facilitates its transmission to other courts, in particular to
an appellate court.

Transmission of electronic evidence by electronic means should be
encouraged and facilitated in order to improve efficiency in court
proceedings.

Systems and devices used for transmitting electronic evidence should
be capable of maintaining its integrity.

Relevance

17.

18.

Courts should engage in the active management of electronic evidence
in order, in particular, to avoid excessive or speculative provision of, or
demand for, electronic evidence.

Courts may require the analysis of electronic evidence by experts, espe-
cially when complex evidentiary issues are raised or where manipulation
of electronic evidence is alleged. Courts should decide whether such
persons have sufficient expertise in the matter.

Reliability

19.

20.

21.

22.

23.

As regards reliability, courts should consider all relevant factors concern-
ing the source and authenticity of the electronic evidence.

Courts should be aware of the value of trust services in establishing the
reliability of electronic evidence.

As far as a national legal system permits, and subject to the court’s
discretion, electronic data should be accepted as evidence unless the
authenticity of such data is challenged by one of the parties.

As far as a national legal system permits, and subject to the court’s discre-
tion, the reliability of the electronic data should be presumed, provided
that the identity of the signatory can be validated and the integrity of
the data secured, unless and until there are reasonable doubts to the
contrary.

Where applicable law provides special protection for categories of vul-
nerable persons that law should have precedence over these guidelines.
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24,

As far as a national legal system so provides, where a public authority
transmits electronic evidence independently of the parties, such evi-
dence is conclusive as to its content, unless and until proved to the
contrary.

Storage and preservation

25.

26.

27.

Electronic evidence should be stored in a manner that preserves readabil-
ity, accessibility, integrity, authenticity, reliability and, where applicable,
confidentiality and privacy.

Electronic evidence should be stored with standardised metadata so that
the context of its creation is clear.

The readability and accessibility of stored electronic evidence should be
guaranteed over time, taking into account the evolution of information
technology.

Archiving

28.

29.

30.

Courts should archive electronic evidence in accordance with national
law. Electronic archives should meet all safety requirements and guar-
antee the integrity, authenticity, confidentiality and quality of the data
as well as respect for privacy.

The archiving of electronic evidence should be carried out by qualified
specialists.

Data should be migrated to new storage media when necessary in order
to preserve accessibility to electronic evidence.

Awareness-raising, review, training and education

31.

32.

33.

34,

35.

Member States should promote awareness of the benefits and value of
electronic evidence in civil and administrative proceedings.

Member States should keep technical standards related to electronic
evidence under review.

All professionals dealing with electronic evidence should have access to
the necessary interdisciplinary training on how to handle such evidence.

Judges and legal practitioners should be aware of the evolution of infor-
mation technologies which may affect the availability and value of elec-
tronic evidence.

Legal education should include modules on electronic evidence.
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General comments

Why a new instrument?

1.

Courts are being increasingly called upon to deal with electronic evidence
or to authorize the production of electronic data by parties and other
persons involved in civil or administrative proceedings.

To date, there are few standards applicable to electronic evidence at
international, European or national level. Significant deficiencies remain
in the law and practice applicable to electronic evidence.

The purpose of these guidelines on electronic evidence is not to estab-
lish binding legal standards but rather to serve as a practical tool for
the Council of Europe member States in adapting the operation of their
judicial and other dispute resolutions mechanisms to address issues
arising in relation to electronic evidence. In this respect, the guidelines
are intended to strengthen the efficiency and quality of justice.

Electronic evidence differs in many respects from other types of evidence
and specific challenges arise when dealing with electronic evidence in
the courts and other competent authorities with adjudicative functions.
These challenges point towards the need to enhance knowledge about
electronic evidence and improve the handling of electronic evidence in
civil and administrative proceedings.

Working method and the drafting process

5.

6.

The issue of electronic evidence falls within the competence of the
European Committee on Legal Co-operation (CDCJ) which is the Council
of Europe intergovernmental body responsible for the standard-setting
activities of the Council of Europe in the field of civil and administrative
law.

The guidelines were drawn up by a drafting group and are based on the
proposals made by CDCJ members and designated experts and were
prepared at meetings held in 2018. The said meetings also involved the
relevant Council of Europe bodies with expertise and responsibilities in
this field.

The drafting group took into consideration experience arising from the
operation of electronic justice mechanisms existing in member States.

Member States examples

The electronic justice system (“Lietuvos teismy informaciné sistema
(“LITEKO")) was set up in Lithuania in 2004. LITEKO reduces paper cases,
and allows the participants of the case to submit all procedural documents
on the Internet web page and monitor the progress of the case.
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« Croatia is developing an e-Commercial Register, an e-Land Register and an
integrated case-tracking system (“eSpis”). The latter will allow to electronic
communication between parties to court proceedings and a court.

Structure and content

8. Theguidelines are not only a declaration of principles but aspire to giving
practical advice.

Preamble

9. The preamble explains that the guidelines are to be applied only in so
far as they do not contradict national legislation. The guidelines are a
non-binding instrument. They are not aimed at harmonisation of the
national legislation of the member States. The guidelines are not to be
interpreted as prescribing a specific legal value for certain electronic evi-
dence.They are intended to be general enough to accommodate all the
different legal systems. The diversity in the legal systems of the member
States is fully acknowledged.

Purpose and scope

10. The guidelines aim to ensure that specific challenges related to electronic
evidence are addressed, such as the potential probative value of meta-
data, the ease of manipulation, the distortion and erasure of electronic
evidence, and the involvement of a third party (including trust services
providers in the collection and seizure of electronic evidence). The guide-
lines apply to the resolution of disputes in both civil and administrative
proceedings.

Member States example

In Slovakia, the administrative bodies are open to receiving electronic evi-
dence, based on the general rule that anything that has evidentiary value
for the purpose of determining the actual state of affairs may be submitted
as evidence, as long as such evidence is not obtained in violation of the law.

Definitions
Electronic evidence

11. A broad definition of “electronic evidence” (also referred to as “digital
evidence”) is adopted. It may take the form of text, video, photographs
or sounds. Data may originate from different carriers or access methods,
such as mobile phones, webpages, on-board computers or GPS recorders,
including data stored in a storage space outside the party’s own control.
Electronic messages (e-mail) are a typical example of electronic evidence,
as it is evidence originating from an electronic device (computer or
computer like-device) and which includes the relevant metadata (see
the definition of “metadata” below).
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Metadata

12. “Metadata” means data about other data. It is sometimes referred to as
the “digital fingerprint” of electronic evidence. It may include important
evidentiary data, such as the date and time of creation or modification
of a file or document, or the author and the date and time of sending
the data. Metadata is usually not directly accessible.

Trust service

13. Trust services play a critical role in the identification, authentication and
security of online transactions. The definition of “trust service”is formulated
in accordance with Article 3 (16) of the Regulation (EU) N0 910/2014 of the
European Parliament and Council of 23 July 2014 (the elDAS Regulation).
In these guidelines, reference is also made to specific trust services related
to“simple’, “advanced” or “qualified” electronic signatures and certificates,
which implies possible application of other definitions adopted in the

elDAS Regulation.
Court

14. A broad definition of “court” is included in order to cover all authori-
ties with competences to adjudicate legal disputes between parties to
civil and administrative proceedings. They include courts, tribunals and
administrative bodies.

Fundamental principles

15. The first principle explains that although the role of the experts in the
evaluation of electronic evidence is important, it is ultimately for the
courts to decide on the potential probative value of electronic evidence.
In doing so, courts may be bound by applicable law presumptions (e.g.
providing specific probative value for certain type of electronic evidence).

16. The second principle requires that electronic evidence should be neither
discriminated against nor privileged over other types of evidence. In this
respect courts should also adopt a technologically neutral approach.
This means that any technology that enables authenticity, accuracy and
integrity of data to be established should be accepted.

European Court of Human Rights’ case-law

“While Article 6 of the Convention of Human Rights guarantees the right to
a fair hearing, it does not lay down any rules on the admissibility of evidence
or the way it should be assessed, which are therefore primarily matters for
regulation by national law and the national courts” (see Garcia Ruiz v. Spain,
no. 30544/96, paragraph 28).

17. The third principle refers to the equality of arms and equal treatment of
the parties to proceedings with regard to electronic evidence. Treatment
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of electronic evidence should not be disadvantageous to parties to civil or
administrative proceedings. For example, a party should not be deprived
of the possibility to challenge the authenticity of evidence. If a court
requests a party to submit printouts of electronic evidence, such party
should not be deprived of the opportunity to submit relevant metadata.

European Court of Human Rights’ case-law

“The principle of the equality of arms implies that each party must be afforded
areasonable opportunity to present his case — including his evidence — under
conditions that do not place him at a substantial disadvantage vis-a-vis his
opponent” (see Letinci¢ v. Croatia, no. 7183/11, paragraph 48).

Guidelines

Oral evidence taken by remote link

18. Oral evidence taken by remote link is considered as electronic evidence

for the purpose of these guidelines (see the definition of “electronic evi-
dence” above). This section of the guidelines does not, however, cover
pre-recorded oral evidence. It relates to oral evidence in the form of
videoconferencing (transmission of synchronized image and sound in
real time). Not all oral evidence can be taken by remote link. Attention
must be given to the technical devices. It may be carried out remotely
using analogue or digital technical devices enabling telecommunication
transmission, in particular real-time two-way communication allowing
for the transmission of image and sound. If the testimony requires con-
fidentiality, it may be necessary to apply measures or technical solutions
which can limit access to the intelligible form of secure communication
only to authorized persons. Devices which can ensure the integrity of
telecommunications will allow the court and the parties an adequate
and proper opportunity to challenge and question the “remote” witness.

Examples of EU and national regulations

Article 10(4) of the Council Regulation (EC) No 1206/2001 of 28 May 200
1 on cooperation between the courts of the member States in the taking
of evidence in civil or commercial matters provides that the requesting
court may ask the requested court to use communication technology, in
particular videoconferencing.

Art. 803(3) of the Lithuanian Code of Civil Procedure establishes that“the
courts of the Republic of Lithuania can ask a foreign court to use commu-
nication technology (such as videoconferencing) for taking evidence”.

19. The decisive factors for whether oral evidence is taken by remote link are

economic considerations (e.g. reduction of the costs involved), practical
difficulties (e.g. iliness, disability of a witness) and procedural efficiency
efforts to avoid excessive length of proceedings. If a person is resident
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in a different country, it may be more appropriate to question him/her
remotely. The same principle relates to a group of persons that has a dis-
tant place of residence from the judicial district of the court hearing the
case. If a person is a key witness it may be more appropriate to question
him/her at court. Other factors to be considered by the courts include
participation and costs of translators for the hearing. It is important that
judges, professionals, including legal practitioners, and court staff are
aware of possible differences between in-person testimony and remote
testimony. For example, it is less easy to observe and interpret the demea-
nor of the witnesses.

20. This guideline requires attention to the process whereby the remote
testimony is carried on. Particularly in case of evidence of fundamental
importance for the resolution of a case, it is important to ensure that
technology used makes it possible to ask questions in the course of giv-
ing testimony (if the rules of procedure so provide). This requirement is
hardly met, when, transmission is distorted due to weak connectivity or
if access to the technical means is limited for the parties. This may give
unfair advantage to one of the parties. As far as it is technically possible,
the remote evidence should be taken in a same way as it is taken inside
the court.

21. The methods used should properly secure image or sound transmission
against loss, distortion or unauthorized disclosure. The court may verify
the identity of any person giving testimony by requiring him/her to
present an appropriate document, such as a valid identity card, passport
or driving license.

22. All available systems of communication, both public and private, should
ensure at minimum the quality of the videoconference and encryption
of the video signal in order to protect against interception. It is possible
to receive evidence via a private connection, if the national law permits,
provided the solutions used offer enough technical security and respect
procedural safeguards. Private connection in this context means commu-
nication system that is not an official, governmental system specifically
created for taking the evidence in court.

Use of electronic evidence

23. Courts should be aware of importance of electronic data submitted by
the parties as evidence in its original format. If a printout of electronic
evidence is filed, the court may order, at the request of a party or on its
own initiative, provision of the original of the electronic evidence by
the relevant person. An example of evidence that may have significant
importance for resolving the point in issue, provided it is presented in
original format, is geo location data. Most jurisdictions around the world
have already expressly provided in their law for such use of electronic
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evidence in legal proceedings. Example of such provisions can be found
in the eIDAS Regulation.

Member States example

The Supreme Court of Croatia (case no. | Kz696/04-7) confirmed that SMS mes-
sages may be used as evidence in the proceedings as they are equal source of
information as any other written content stored on other medium.

Example of technology to be specifically used for securing the evidence (Blockchain)

Blockchain is an emerging technology which has potential to provide increased
trust and security in electronic evidence. It can be defined as a distributed
ledger that refers to the list of records (blocks), which are linked and secured
using cryptography and are recorded in a decentralized peer-to-peer network.
By design, a blockchain is inherently resistant to modification of the data. Once
recorded, the data in any given block cannot be altered retroactively without
the alteration of all subsequent blocks, which requires collusion of the network
majority. This makes blockchain suitable for the evidencing purposes.

In USA, § 1913 of the Vermont Rules of Evidence reads: (1) A digital record
electronically registered in a blockchain shall be self-authenticating pursuant
to Vermont Rule of Evidence 902, if it is accompanied by a written declaration
of a qualified person, made under oath, stating the qualification of the person
to make the certification and: (a) the date and time the record entered the
blockchain; (b) the date and time the record was received from the blockchain;
() that the record was maintained in the blockchain as a regular conducted
activity; and (d) that the record was made by the regularly conducted activity
as a regular practice.

In China, the Hangzhou Internet Court confirmed on June 28, 2018 that the
blockchain-based electronic data can be used as evidence in legal disputes. The
usage of a third-party blockchain platform that is reliable without conflict of
interests provided the legal ground for proving the intellectual infringement.

(http://www.xinhuanet.com/2018-06/28/c_1123051280.htm).

24. For the purposes of guideline 7,“advanced electronic signature”means an

25.

electronic signature which meets the requirements set outin Article 36 of
the elDAS regulation and “qualified electronic signature” means an
advanced electronic signature that is created by a qualified electronic
signature creation device, and which is based on a qualified certificate
for electronic signatures.

In current practice most of the electronic data lack any advanced or
qualified electronic signatures and are not secured in any other way.
They should nevertheless still be considered by the courts as electronic
evidence (while the probative value of the evidence may vary depending
on the individual case) considering, for example, a variety of trust services
related to electronic management of documents and identification of
signatories that are available around the world. An example is biometric
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signature, a method of obtaining an electronic version of a handwritten
signature where a person writes his or her handwritten signature on
an electronic device by using a special pen and pad. Depending on the
applicable law, the court may recognize such a biometric signature as
equivalent to a handwritten signature on paper.

26. Metadata provides the necessary context to evaluate the evidence (data)
in the same way as a postage stamp provides context to evaluation of
the ordinary (paper) letter and its content. Electronic evidence includes
metadata as a matter of course and courts should be aware of its poten-
tial probative value. It can be used to trace and identify the source and
destination of a communication, data on the device that generated
electronic evidence, the date, time, duration and the type of evidence.
The metadata may be relevant, either as indirect evidence (e.g. indicating
the most relevant version of the document) or it may itself be relevant as
direct evidence (e.g. in case the file data is manipulated). This guideline
is also relevant in the case of lost metadata.

Examples of case-law on metadata in Ireland

Metadata was considered important for authenticating the provenance of
electronically created documents / materials (Koger Inc. & Koger (Dublin) Ltd
v O’'Donnell & Others [2010] IEHC 350).

http://www.courts.ie/Judgments.nsf/0/1F8979ED6FCCF69C-
802577CB003B6360

The Irish courts have ruled that an obligation to discover electronically stored
evidence includes discovery of the metadata of the native documents, where
this would be relevant (Sretaw v. Craven House Capital PLC [2017] IEHC 580;
Gallagher v RTE [2017] IEHC 237).

http://www.courts.ie/Judgments.nsf/0/D5847A097092C099802581C40045
290E

27. Printouts of electronic evidence can be easily manipulated as they
exclude metadata or other hidden data. It means that when the party
submits a printout from the web browser screen such a printout can
hardly be recognized as reliable electronic evidence or the basis for the
expert’s verification of authenticity. The printout is nothing but a copy of
the screen display. It can be modified in a very simple manner because no
special software or hardware requirements are required for this purpose.

Member States example

The Court of Appeal of Lithuania decided that instant copies of computer screen
(screenshots) are not trustworthy (27 April 2018, Case No. e2A-226-516/2018).

http://liteko.teismai.lt/viesasprendimupaieska/tekstas.aspx?id=fbf43bd0-
2c01-41a5-9f69-3be0c2ef3acb
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Collection, seizure and transmission

28.

29.

30.

Electronic evidence, by its very nature, is fragile and can be altered,
damagedor destroyed by improper handling or examination. For these
reasons, special precautions may be taken to properly collect this type of
evidence. Failure to do so may render it unusable or lead to an inaccurate
conclusion. In principle, the parties are responsible for proper collection
of electronic evidence in civil and administrative proceedings. Different
types of data may require different methods of collection. Actions taken
to secure and collect electronic evidence should not affect the integrity
of that evidence. In matters of considerable importance, the parties
should consider capturing the electronic evidence with the support of
an IT specialist or the notary services. Judges, professionals, including
legal practitioners should be aware that data are often stored with net-
work-based services. This include both cloud computing and the online
delivery of services.

There has been an increase in knowledge and expertise on the part of
judges, professionals, including legal practitioners handling the evi-
dence, but specific standards are still missing. Collection and seizure of
electronic evidence may need adoption of special tools and procedures
by member States. In the meantime, judges, professionals, including
legal practitioners should seek to ensure the integrity, confidentiality
and security of such data. This includes the retention of secured back-up
copies should one of the means of storage fail. It is necessary to retain
electronic data in their original format.

Although the use of data can be strictly domestic in nature, it is becoming
more likely that they may have a cross-border nature, involving other
countries. An example is the location in another country of the infra-
structure used for the processing or storage of the data or the location
of the provider that enables the storage or processing of the data. Direct
cooperation between courts and trust or cloud services providers in
cross-border cases is to be encouraged. When handling the electronic
evidence, judges, professionals, including legal practitioners may take
into consideration factors such as the place of establishment of the
service provider, the place of processing the data, and the existence of
local laws regulating access to the data.

Example of cross-border technology

Data sharing (clouds) is the storage of different parts of a database across
various servers that might be located in different physical locations. It has
become a common security technique. The global nature of the internet and
the growing use of cloud services make it increasingly difficult to assume that
access to data is strictly domestic in nature.
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31. There are substantial differences between national procedural rules
for the taking of evidence. Courts using evidence taken abroad should
take those differences into consideration. It is recommended that in
cross-border taking of electronic evidence, courts closely co-operate in
this matter. A requesting court should be informed about the procedural
rules used by the requested court in order to adapt their evaluation of
the electronic evidence where appropriate. In particular, the taking of
evidence abroad should not result in violation of the basic principles and
rights of procedural law, such as equality of arms.

32. The efficiency of the proceedings is improved when it is possible for
transmission of electronic evidence to other courts to be carried out in
the original format rather than printing it and sending it out. Electronic
data transmitted should be accompanied by its metadata. This includes
use of additional metadata created by the courts for proper data man-
agement purposes and its smooth transmission to other courts. Having
structured metadata gives the courts control over the evidence. A copy
of electronic evidence should ideally be used for transmission to another
court.

33. Encouragement and facilitation of the transmission of electronic evi-
dence by electronic means can be achieved through implementation of
common technical standards, files formats and digitisation of domestic
judicial and administrative systems. Having regard to the higher risk of
destruction of electronic evidence, local procedures should be adopted
which permit secure transmission of electronic evidence.

34. Data integrity, survivability and security should be taken into consid-
eration when it comes to transmitting evidence. Reliable services, such
as trust services, may be essential, for ensuring proper transmission of
electronic evidence. If the transmission requires confidentiality, it may
be necessary to apply measures or technical solutions, such as encryp-
tion, which ensure access to a secure communication only to authorized
persons.

Relevance

35. The amount of evidence which may be required to prove a certain fact
may alter, depending on the complexity of the evidence. Unnecessary
large amounts of electronic data could be easily provided by a party
which would make it difficult or impossible for the court and the other
participants to handle effectively. Therefore, active management of elec-
tronic evidence by the court with a view to restrict its provision to what is
strictly required to decide the case is essential. The active management
of data should respect the principle of proportionality. Every request
to produce electronic evidence should be considered on its merits, in
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particular its usefulness for probative purposes. The parties should be
entitled to challenge such requests.

36. Judges, legal professionals, including legal practitioners should be aware
of the possible need for technical expertise and recognize where further
research or additional specialist knowledge, such as expert opinion, may
be required. Experts must be competent and have sufficient training to
undertake the assigned task.

Reliability

37. Separation of the digital identity from the physical may generate prob-
lems related to the reliability of the evidence. In the first place, courts
should seek to establish the identity of the author of electronic data. If the
applicable law does not specify the manner of establishing the identity,
it may be determined in any objective way, such as electronic signature
or by checking the e-mail address from which the document was sent.

38. Trust services may provide technological mechanisms that ensure the
reliability of evidence. For example, certificates to electronic signatures,
sometimes referred to as the “digital ID” of a person, may guarantee
both authenticity and integrity of the data. Where the identity of the
signatory with an electronic signature is doubtful, a court may request
the service provider related to the electronic signature to make a state-
ment in relation to the matters upon which it is competent to provide
evidence. Timestamping (certification of time) may be equally important
for evidencing the integrity of an electronic data.

Example of trust service

Timestamp is a mechanism that allows to prove the integrity of data. It demon-
strates that data existed in a specific moment and have not been modified. The
timestamp provides a value to the electronic evidence, as it includes relevant
metadata about the moment of its creation.

39. As far as the applicable law allows for it, and subject to the court’s dis-
cretion, the acceptance as evidence of all types of electronic evidence is
encouraged and recommended for court practice. If there is a dispute,
the parties generally identify the issues to be resolved, and unless a party
raises the issue of the authenticity of the electronic evidence, the court
does not need to raise the issue on its own initiative. Only where a party
challenges the electronic evidence, the party seeking to rely on the evi-
dence may be required to demonstrate its authenticity, for example by
submitting metadata or seeking an appropriate order to obtain additional
data from other persons, such as trust services providers.
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40. The specific reference to court’s discretion in guidelines 21 and 22 under-
lines the important role of court’s discretion in respect of the subject
matter of these guidelines.

41. As with any other evidence, a party to the proceedings may contest the
evidence. In such case, the said party may request the court to exclude
the evidence, for example due to the fact that the author of the data
cannot be properly identified. The reliability of electronic data may be
proved in any manner, for example, by qualified electronic signatures or
other similar methods of identification and ensuring integrity of the data.
It is, however, for applicable law, to define the legal effect of electronic
signatures, for example by providing that only a qualified electronic
signature should have the equivalent legal effect of a handwritten (wet
ink) signature. For example, the applicable law may require the devices
used to generate the signatures to be under the exclusive control of the
signatory.

EU qualified electronic signature

Qualified electronic signatures ensuring integrity of data does not need specific
analysis of technology used for their creation to be conducted by the court. Itis
enough to check the register of EU qualified trust services providers.

42. Guideline 23 concerns the burden of proof. More vulnerable persons such
as consumers and children may not be technically and/or economically
able to produce electronic evidence. Where they are benefited by statu-
tory provisions that ease or reverse the burden of proof, those statutory
provisions prevail over the guidelines. Courts should play an active role
in cases where vulnerable persons are involved.

43. Depending on the national legal system, the evidential value of public
(official) electronic systems that generate electronic evidence is to be
respected. For example, data from electronic public registers can be
treated as an official document, which results in presumption of its truth-
fulness. An electronic recording of other proceedings may be treated as
reliable representation of the facts and free from the risk of human error
(e.g. comparing it to the content being dictated to the protocol by the
judge).

Member States examples of the public trust systems

There are specific types of trust services made available at national level such
as“Trusted Profile” (Poland), “Electronic archiving and digitalization” (Belgium),
“Information/documents long term preservation, LEXNET Platform for exchang-
ing information between the Judicial Bodies and a wide range of legal oper-
ators” (Spain).
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Storage and preservation

44, Storage within the meaning of these guidelines relates to the duration

45,

of the civil or administrative proceedings. Electronic evidence may be
stored in the courts during the period of the proceedings, for example,
on portable devices (memory cards), servers, back-up systems and other
places of data storage (including cloud computing). The courts should
store electronic evidence in its original format (e.g. not as printouts), in
accordance with applicable laws. Cybersecurity issues should be also
taken into consideration which means that courts should adopt proac-
tive approaches to protecting the integrity of electronic evidence from
cyberthreats, including damage or unauthorized access. By focusing on
prevention, courts can prevent cyberthreats from affecting the integrity
of electronic evidence and reduce overall cybersecurity risks. Regardless
of the method used for storage, unauthorized individuals should not be
given access to the electronic evidence.

Stored electronic evidence can be associated with standardised metadata
describing the context of their creation as well as the existing links with
other electronic records. The implementation of international standards
for metadata ensures a level of consistency in storage of the electronic
evidence. Because creation of standardised metadata can be difficult
and time consuming, courts may use tools that can help generate the
standardised metadata.

Example of solution used to standardised metadata

A number of tools are available for standardised metadata creation. For exam-
ple, the metadata management tool may generate an XML (eXtensible Markup
Language) file containing the metadata related to the electronic evidence.
XML files require no advanced software to be professionals. It is both a stand-
ardised format and sufficiently flexible to be applied across different informa-
tion systems. This may simplify both storage and retrieval of the electronic
evidence.

In this regard international standards applied to metadata should be fol-
lowed, such as those published by international standards communities, like
ISO (International Organization for Standardization).

46.

Guideline 27 concerning the preservation of electronic evidence is appli-
cable both to the storage and the archiving of electronic evidence that
takes place after completion of the proceedings. The electronic evidence
should be stored and archived in the original form in which it has been
created, transmitted, received and which does not materially change the
data. The electronic evidence should be available in a readable format
during the whole time of the proceedings. The integrity of electronic
evidence should be maintained at all stages.
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Archiving

47.

48.

49.

The guidelines on archiving cover the period after the proceedings
and has regard to Recommendation Rec(2003)15 of the Committee
of Ministers of the Council of Europe to member States on archiving
of electronic documents in the legal sector. National law typically pro-
vides retention periods and technical archiving conditions. The systems
employed for archiving need to be secure and guarantee traceable
use and respect for privacy. Appropriate technical and organisational
measures should be implemented in order to ensure the protection
of electronic evidence, and to guard against unauthorised access to it.
An electronic data carrier, if used, should be provided with an identifica-
tion certificate containing basic data about it. Such a carrier should be
properly protected, especially against loss, harmful effects of chemicals,
heat, light, radiation, magnetic or electric fields and against mechanical
damage.

Archiving services may verify, possibly using electronic signatures or
other electronic procedures, that electronic evidence is being archived
by qualified specialists or competent organisations and that data have
not been altered by them. Both data on electronic signatures with which
the electronic documents have been signed, as well as data for verifica-
tion of those signatures need to be properly archived. Member States
should provide the organisations in the legal sector entrusted by law with
the duty of archiving, with the necessary resources for the archiving of
electronic evidence.

Migration means change of the storage medium in order to preserve
accessibility to electronic evidence. Neglect of migration may result in
unreadability of the data. Electronic documents may be archived by peri-
odic transfer of data from one storage medium to another or from one
format to another. Migration should also apply to metadata concerning
the archived electronic documents. Migration to new storage medium
should take place regularly, taking account for example degradation
and wear in the medium in question and before they become obsolete
because of the technological development of media and hardware.
Migration to new storage medium or format should be carried out, when
appropriate, in view of the technological development.

Example of a long-term solution

Data can be migrated to networked devices, such as cloud computing. They
are being constantly improved due to technological development of media
and hardware. Cloud archiving may provide also greater control over cost by
paying for only the space needed.
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Example of an outdated solution

CD or DVD or other optical discs become unreadable due to physical or chem-
ical deterioration. The causes of this effect vary from oxidation of the reflective
layer, to physical scuffing and abrasion of disc surfaces or edges, including
visible scratches, to other kinds of reactions with contaminants.

Awareness-raising, review, training and education

50.

51.

52.

53.

54.

Promotion includes wide dissemination of these guidelines to the courts
and legal practitioners, its translation into the local languages, organisa-
tion of seminars and conferences on electronic evidence.

Review of the technical standards related to electronic evidence may
include, for example, new means of its storage, preservation and archiving.

Access to interdisciplinary training on handling electronic evidence is
necessary for judges, professionals, including legal practitioners. Training
may cover specific challenges raised by electronic evidence, such as
importance of metadata, importance of timestamping and use of cloud
computing or blockchain in collection and seizure, need for submission
of electronic evidence in the original format, rather than simply scanned
images or printouts.

Awareness of the wider digital context and use of technologies, such as
cloud computing, trust services or blockchain, is important for judges,
professionals, including legal practitioners.

Knowledge on material and procedural matters in the context of elec-
tronic evidence should be an essential part of legal education.
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10. MNpaBoBi NnTaHHA

10.1. EBponeiicbKuii KOMiTeT 3 NnpaBoBoOro cniBpob6iTHMYTBa (CDCJ)

KepiBHi npuHuunmn Komitety miHicTpis
Pagun €Esponu wop0 mexaHismiB OHNanH
BUpiLLEHHA CNOPIB Yy UMBiIbHOMY
Ta agMiHiCTpaTUBHOMY CYyJOUNHCTBI

MNpeambyna
KomiTteT miHicTpiB,

6epyun fo yBaru, Lo meToto Pagu EBponu € 4OCATHEHHSA GiNbLIOT €4HOCTI MiX
JeprkaBammn-uneHamu, 30Kpema LUIAXOM CIPUAHHA YXBaNEHHIO CMifIbHUX MpaBui
i3 NPaBOBUX NUTaHb;

YPaxoByOUN HEOOXiAHICTb HaJaHHA MPAKTUYHUX KEPIBHUX NPUHUMNIB AnA
0cib, siKi BignoBigaloTb 3a pO3p0o06eHHA MeXaHi3MiB OHNalH BUPILLEHHA CNopiB
(mani — OBC) y peprxaBax-uneHax, 3aa)1A 3abe3neyeHHs BigNoBigHOCTI LUX Mexa-
Hi3miB cTaTTAM 6 Ta 13 KOHBEeHLUiI PO 3aX1CT NpaB MOANHW | OCHOBOMOMOMXHUX
cBobop (ETS N2 5, «EBponelicbka KOHBEHLLisi 3 MPaB NIOANHNY);

6epyun fo yBaru, Lo Ui KepiBHI MPUHLMMNM MatoTb Oy TV CKepOBaHi Ha BCTAaHOB-
NIEHHA CMiNIbHOT OCHOBMW, @ He Ha raPMOHI3aLito HaLliOHaIbHOIO 3aKOHOAABCTBA
JeprKaB-UneHis;

YpPaxoBylOUN HeOoOXigHICTb NOBa)kaTW Pi3HOMAHITHICTb MPABOBMX CUCTEM
JeprKkaB-uneHis;

BM3HaOUM NPOrpec, AKOro AOCAMN AeprKaBU-UieHn Y BIPOBaAKEHHI MexaHi3miB
OHNaWH BUPILLEHHA CropiB Yy CBOI NPaBOBi cMCTeMY;
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3a3Hauauy, Lo PO3POOHNKN MEXAHI3MIB OHMIANH BUPILLEHHA CMOPIB (SK gep-
)aBHi, TaK i NpPUBaTHI) MOXXYTb OYTU HeAOCTaTHbO OGi3HaHI Npo Te, Wo TaKi
MeXaHi3M/ NOBUHHI CyNnPOBOAXYBATUCA HAZIMHUMMW FapaHTiAMN JOTPUMAHHA
npas NOAVHNY;

nigkpecnioum HeobXiaHICTb AnA fepKaB-useHiB 3abe3neuynTn CyMmicHICTb
TaKUX MeXaHi3MiB i3 KNIOUYOBMMU NPUHLUMUNAMN CNpaBeasIMBoOro CygoBoro pos-
rnagy Ta ebeKTMBHOro 3acoby NPaBOBOrO 3aXMCTY, LLIO BCTAHOBEH] MPAKTUKOLO
€BpPOMEencbKOro cyay 3 Npas IIOAUHU, 30KpeMa NPUHLUMMAMMN YCHOTO C/TyXaHHA
M PiIBHOCTi CTOPIH;

YXBasoE Li KepiBHi NPUHUUNN AK MPAKTUYHNIA iHCTPYMEHT ANA Aep>KaB-UJieHiB,
wo6 gonomorTy iMm aganTyBaTu PobOTY CBOIX MEXaHi3MiB OHNaH BUPILLEHHA
CNopiB A0 NonoXxeHb cTaten 6 i 13 €EBpONENCbKOi KOHBEHLIT 3 NPaB NMOANHN i
NPWHLMMIB, PO3PO6NIEHMX Ha iX OCHOBI B MpaKTULi EBPOMNeNCbLKOro cyay 3 npas
NIOAVHWY, | NPOMOHYE AepXaBaM-YieHaM LMPOKO PO3MOBCIOANTY Ui KepiBHI
NPUHLUMNM 33471 X 3aCTOCYBaHHA ocobamu, BianoBiganbH1MY 32 po3po6ieHHA
i BNpOBaAXeHHA MeXaHi3MiB OHJIalH BUpILLeHHA CNOopiB.

Merta Ta cpepa 3acTocyBaHHA

KepiBHi NpMHLMMNY 3aCTOCOBYIOTbCA A0 MEXAHI3MIB OHJIANH BMPILLEHHA CNopiB
(OBCQ), AKi BUKOPUCTOBYIOTb CyAn. BOHU MicTATb pekomeHZauii woho cnpa-
Be4SIMBOI Npoueaypu, Npo3opocTi BukopuctaHHa OBC Ta Bumor go cynoBoro
po3rnagy, ocobnueMx NTaHb, Wo nos’asaHi 3 IKT npupopnoto mexarismis OBC, Ta
iHWWX NUTaHb, AKI HE BUNIMBAIOTb i3 NPaKTUKM EBPONENCbKOro Cyay 3 npas
noanHY. KepiBHI MPUHLMNN He CTOCYIOTbCA BHYTPILLHbOMO CyJOBOTrO YrpaBiHHA
eNeKTPOHHUMM MaTepianamu cnpas abo anbTepHaTUBHUX CMNOCO6IB BUPIiLLEHHA
cnopis (ABC), AK-0T megiauia Ta npumupeHHA. OfHaK AepaBu-UieHNn MOXYTb
3a noTpebu nowmnpuTm ix 3actocyBaHHA Ha ABC.

BusHaueHHA

[OnAa yinen ynx KepiBHUX NPUHLWNIB HaBeAEeHI HUXKYe TepMiHN MaloTb TakKi
3HaAUEHHSA:

i. Cyo

«Cya» — ue opraH, AKNN BignoBiga€e MOHATTIO «CyA» 3a 3MiCTOM
CTaTTi 6 EBPONENCHKOI KOHBEHLT 3 NpaB NANHY, TOOTO OpraH, SKuii:

— YCTAHOB/EHUI 3aKOHOM;
— KepyeTbCA NpoLeAypoto, BU3HAYEHOIO 3aKOHOM;

— BUPILWIYE NUTAHHA, WO HanexaTb 40 NOro KOMNeTeHUil LWAAXoM yXBa-
NeHHs 000B'A3KOBMIX PillEHb;

— Ma€ NoBHY I0PUCAMKLIO OO CNpaBy;

— € He3aneXHVM i 6e3CTOPOHHIM.
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ii. OHnadH supiwerHa cnopis (OBC)

«OHnanH BupiweHHa cnopis (OBC)» — e byab-Aaka iHdopmauiiHa Tex-
Honoria (IT) oHNanH, AKY BUKOPUCTOBYE CyA ANA BUPILLEHHA cnopy abo
JOMOMOT Y NOro BUPILLEHHI.

iii. LImyyHut iHmenekm (L)

«WTyyHun intenekT (WI)» — we CyKynHiCTb HayKOBMX METOAIB, TEOPIN i
TEXHiK, METOI0 SIKUX € BiATBOPEHHA MALUMHOK KOTHITMBHUX 34i6HOCTEN
MOOVIHW.

iv. IHhopmayitiHo-komyHikayitiHi mexHosnoeii (IKT)

«IHpopMaLiiHO-KOMYHiKaLinHi TexHonorii (IKT)» — ue TexHonorii, Wwo
3a6e3neyytoTb 4OCTYN JO iHPpOpPMaLii 3a 4OMOMOro0 TeNIEKOMYHiKaLlil.

OCHOBHI NpUHLMNN

1. depkaBu-ufieHn MOBUHHI NparHy Ty Ao 3abe3neyeHHs JOBipW 1 yneBHe-
HocTi B OBC.

2. OBCHe mMa€ CTBOPIOBATU ICTOTHMUX NEPELUKOA AnA JOCTYNy A0 NpaBocyaas.

3. TpouecyanbHi npasuna, 3aCTOCOBHI A0 CyOBOrO NPOBaAKeHHSA 3arasom,
MaloTb TaKOX 3aCTOCOBYBATMCA 10 CYAOBUX NPOBAAXKEHb i3 BUKOPUCTaH-
HAaMm OBC, akwo cneundika KOHKpeTHoro mexaHiamy OBC He Bumarae
iHWoro.

4. CTopoHU NpoBafXeHb, y AKX BUKopuctoBytoTb OBC, matoTb 6yTu ifeH-
TdiKoBaHi 32 JONMOMOro 6e3neYHNX MexaHi3MmiB.

KepiBHi npuHunnn
CnpaBepgnuBa npoueaypa
Jocmyn 0o npasocydos

1. MexaHi3am OBC ma€ 6yTr 3p03yMinvm, JOCTYMHUM i 3pYyUHUM, o6 AKO-
Mora 6inbLue nogen MOrny Noro Nerko BUKOPUCTOBYBATH.

2. CropoHu matoTb 6yTu noiHdopMoBaHi Npo Te, AK npaute OBC, ak nogaTtn
3aABY, AK CTEXUTU 3@ XO4OM NPOBafXeHHA i AK OTpUMaTh JOCTYn JO
CY[JOBUX pPillieHb.

3. 3actocyBaHHA OBC He ma€ 6yTy HEBUTIAHUM AN CTOPIH NPOBAaAKEHHSA
abo HagaBaTy HecnpaBeUBY NepeBary OfHii 3i CTOPiH.

4. MexaHizam OBC mae 6yTn po3pobneHo Ta BNPOBaAXeHO BiAMNOBIAHO A0
MiXKHapOOHO BM3HAHMX TeXHIYHMX CTaHAAPTIB, Wob sskomora GinbLie
nofien Mornm camocTiHO NOro BUKOPUCTOBYBATW.
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BapTicTtb cynoBoro po3rnagy i3 3actocyBsaHHAM OBC He mae nepeBuLy-
BaTV BapTOCTi po3rnAgy 6e3 Noro 3acToCyBaHHs.

HeobxigHo NoBiZOMAATY CTOPOHM NPOBAAMEHHA NPO Te, LLO iXHIO CNpaBy
po3rnAfaTMyTb i3 3aCTOCYyBaHHAM MexaHi3my LLI.

PigHicme cmopiH

7.

Jlokasu

10.

11.

12.

YyacTb y npouegypax OBC He ma€ 3aBaaTu WKoQW npaBy ocobu Ha
edeKTMBHY yyacTb y NpoBafeHHi abo ii npaBy Ha epeKTUBHMI 3aci6
NPaBOBOrO 3aXMUCTY.

Mpouenypa OBC mae 3abe3neuyBaTin He3aneXHUM i 6e3CTOPOHHIN cyno-
BUI npouec.

CTopoHM NpoBageHHs, y AKomy 3actocoBytoTb OBC, matoTb 03Hanomm-
TWUCA 3 MaTepianamu CrpaBu, 30KpeMa MaTepianamm, WO iX Haganu iHLwi
CTOPOHW; BOHU MOBUHHI MaT1 JOCTYN 4O LMX MaTepianiB Ta JOCTAaTHbO
yacy 11 3acobiB AnA 03HANOMIEHHS 3 iX 3MiCTOM.

CnpaBeanuBicTb BUMarae, LWob CTOpoHaM y NpoBafKeHHi, y AKOMY 3aCTo-
coBytoTb OBC, 6yno fo3BONIEHO HafaBaTu fOKa3n Yy CNocCi6, AKUI He
CTaBUTb IX Y HEBUTigHE CTaHOBMLE MOPIBHAHO 3 iHWMU CTOPOHaMMN.

CTOpOHM NOBMHHI MaT MOXNUBICTb BMKACTU CBOO MO3KLi0 1 OCKap-
YKUTW [OKa3Wn, HafaHi iHLWMMK CTOPOHAMM.

OBC mae foTpumyBaTUCb MPUHLMNIB IOPUANYHOT BU3HAUYEHOCTI Ta 3aXu-
CTY NIeriTUMHMX OYiKyBaHb CTOPIH.

EpekmugHe nposadxeHHs

13.

BrnpoBageHHA mexaHiamiB OBC mae 6yt cKepoBaHe Ha MiABULLEHHSA
ebeKTUBHOCTI NPOBAAMKEHHS LWAAXOM HafaHHS CTOPOHAM MOXJINBO-
CTi 6paTy yyacTb y npoueci 6e3 $i3nyHOI NPUCYTHOCTI B CYAi, @ TaKOXK
HaCTiNbKN, HACKINbKM Lie MOXKNBO, LWIAXOM ONTMMI3aLii BCbOro npoLecy.

14. TexHiuHi TpygHoLi B pob6oTi OBC He MatoTb 3aBakaTu CyfaM po3rnagaTtu

15.

CnpaBsu 1 BUKOHYBaTM BiANOBIAHI NpouecyanbHi gii.

AKLWo HalioHanbHe 3aKoHOAaBCTBO Nepenbavac, wo ABC € HeobxigHO0
YMOBOI [/11 MOYaATKy CyOBOro po3rnagy, 30Kpema i3 3aCToCyBaHHAM
OBC, ue He NOBUHHO HeBMMPABAAHO 3aTAryBaTu Npouec BUPILEHHA
cnopy abo iCTOTHO 36inbLUyBaTU BUTPATK A5 CTOPIH.

YxeaneHHsA piwieHHA

16.

Pe3ynbtaTii NpoBag»KeHHA i3 3aCTOCYBaHHAM MeXaHi3mis OBC matoTb 6y Tu
NpPo30pUMMU.
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17. byab-Aike oCTaTOYHe pilleHHsA, YXBaneHe i3 3aCTOCYyBaHHAM MexaHi3MiB
OBC, mae 6yt onpuntogHeHe BiANOBIgHO [0 NPAKTMKM EBPOMNENCHKOro
CyAay 3 Npas NOANHMN.

paso Ha 0brpyHmMoesate piweHHs

18. PiweHHs, yxBaneHi i3 3actocyBaHHAM MexaHiamy OBC abo 3a CnpusHHSA
MexaHi3my OBC, 30Kkpema pilleHHs, yxBasieHi i3 3aCTOCyBaHHAM MeXaHi3-
miB LI, noBMHHI MaTn fOCTaTHE O6GI'PYHTYBaHHSA.

BukoHaHHA piwieHHA

19. Toi $aKT, Wo pilleHHA € pe3ynbTaToM 3aCTOCyBaHHA MexaHiamy OBC, He
Ma€ NepeLIKOAXKaTh NOro BUKOHAHHI.

Mpaso Ha cydosuli nepezsisd y cnpasax, No8’a3aHux i3 cymo
agmomamu3o8aHuMu pitueHHAMU

20. AKLWOo HauioHaNbHe 3aKOHOAABCTBO AOMYCKAE YXBaJIeHHA CYTO aBTOMa-
TM30BaHMWX pilleHb, MOBUHHA ICHYBAaTN MOXJ/IMBICTb Nepernagy Takmx
pilweHb cyaaeto.

Mpo3opicTb BUKOpucTaHHA MexaHismiB OBC Ta Bumoru go cyaoBux 3acigaHb
Mpo3opicme y po3pobreHHi ma ¢yHKyioHy8aHHi mexaHiamie OBC

21. NpoeKTyBaHHA 1 pyHKLiOHYBaHHA MexaHi3miB OBC matoTb 6y T npo3o-
pUMM Ta 3pO3YMININMI, i3 YiTKMMW BU3HAYEHHAMY Ta BUKNafeHi 4oCTyn-
HOIO MOBOIO.

y6niyHi ma ycHi cyoosi 3acioaHHsA

22. 3acTocyBaHHsA MexaHi3miB OBC mae rapaHTyBaTV HanexHi Lwnaxu 3abes-
neyeHHA rPOMaACbKOro KOHTPOJIIO 3@ NPOBAAKEHHAM.

23. 3acTocyBaHHsA MmexaHi3miB OBC y cyfax He MOBMHHO NO30aBNSATV CTOPOHN
rpaga BMMaraTyi NPOBEAEHHS YCHOIO CY[0BOrO 3acCifaHHs xo4a 6 B OfHiN
CyHOBIl iHCTaHUil.

[HWi nuMaxHa NPo30pocmi, 30Kpema 2poMadcbKuUli KOHMPOsib

24, CTOpOHU NPOBAAXKEHHSA, Y AKOMY 3aCTOCOBYIOTb MexaHiam OBC, matoTb
6yTV NoiHpopmoBaHi Npo Byab-AKi NOTeHUiNHI KOHONIKTY iHTepeciB,
noB’A3aHi 3 poboToto mexaHiamy OBC.

25. OBC mae 6yTun opraHi3oBaHO TakK, Wob yci CTBOPIOBaHI JOKYMEHTH,
30Kpema OCTaTOYHE Cy0Be pilleHHsA Ta iHLWi pilleHHA abo NOBIOMNEHHS,
6ynu cknageHi Y4iTKolo i 3p03yMinoto MOBOIO.

26. MpouenypHi npasuna, 3actocosHi o OBC, matoTb 6yTr NPO30pUMN.
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27.

CTopoHV NpOBagXKeHHSA, y AKOMY 3aCTOCOBYI0Tb MexaHi3mu OBC, NOBUHHI
6yTV NoiHpOpPMOBaHI NPO NpoueaypHi Npasuna, 3actocoBHi o OBC, i
NOBVHHI MaTu JOCTYN A0 iHGopMaLii Npo HUX.

CneuianbHi nuTaHHA, noB’sA3aHi 3 IKT-xapakTtepom meToais OBC

Kibepbe3neka

28.

29.

HeobxigHo 3a6e3neunTtn HanexHuUn piBeHb Kibepbesnekn NPoayKTiB,
nocnyr i npouecis IKT, wo cnpusatots OBC, wo6 3a0BONIbHATA BUMOTHA
cTaTen 6 i 13 €BponencbKoi KOHBEHLi 3 NpaB NtoaMHK 1 3a6e3neunTu
HeobxigHy foBipy fo mexaHizmis OBC.

PiBeHb Kibepbesneku npoaykrie, nocnyr i npouecis IKT, Wwo cnpusiotb
OBC, HeobXiIHO BBaXKATW HANEXHMM, AKLLO 3a0e3reyeHo 3aX1CHi rapaHTil

wogao:
— HeCaHKLiOHOBaHOro AOCTYNYy A0 KOHOIAEHUINHNX AaHNX;
— HebakaHoi 3MiH1 ab0o BUOANEHHS AaHNX;

— TexXHiYHOI HEMOXXNMBOCTI AOCTYNy A0 CUCTEMU N AaHUX, AKi BOHA
MiCTUTb, 4N1A OCi6, AKi MOBUHHI MaT JOCTY;

— HeBU3HaYeHOCTi woho ocobu cyaai n iHwmux daxisuis, Aki 6epyTb
y4yactb y npouepnypi OBC;

—  LWaxparncTBa CTOPIH 3 iAEHTUYHICTIO.

3axucm npas 10UHU, 30KpemMad 3axucm NepCcoHaIbHUX OaHUX

30.

31.

32.

33.

[ep>aBam-uneHam BapTo OLiHUTK BNAUB 3acTocyBaHHA OBC ynpoaosx
noro ¢yHKLiOHaNbHOro LMKy Ha OKpeMux ocib i couianbHi rpynu Ta
BM3HAUYUTU KOHKPETHI BUMOIM WoJo eTUYHOrO 1 CpaBeasiBoro 3acTo-
cyBaHHA OBC, foTpMMaHHA NpaB NOAVHM AK YaCTUHW NMPOEKTYBAHHA 1
poboTn 6ynb-akoro mexaHiamy OBC.

BukopuctaHHAa mexaHiamiB OBC He ma€ nopyLluyBaTy npaBa Ha 3axucT
JaHNX, 30Kpema TaM, [ie Lie 3aCTOCOBHO, NpaBa Ha iHpopMaLito, npasa
Ha AOCTYN [0 AaHWX, MPaBa Ha 3anepeyeHHs Woao 06pobneHHsA JaHNX
i NpaBa Ha BMAaNeHHA faHWX.

HeobxiaHo BX1BaTV TEXHIUHMX Ta OpraHisalinHnX 3axoiB ans 3abesne-
YeHHA JOTPMMaHHA MPaBWJ LWOAO 3aXUCTY NEPCOHANbHUX JaHUX AK Nif
Yyac BM3HAY€eHHSA 3aCc06iB 06p06IeHHS, TaK i Mig Yac 06pO6NeHHA AaHNX.

MexaHizmn OBC matoTb 6yTr CNPOEKTOBAHI Ta po3pobneHi i3 3acTocy-
BaHHAM MPUHLUMNIB 3aXUCTY NePCOHANbHMX AaHMX 3@ 3aMOBYYBAHHAM i
3a MPOEKTYBAHHAM, 30Kpema, yepes:
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34,

— BMPOBAaMKEHHA TEXHIYHUX i OpraHisauiiHNX 3axofdiB AN 3abesne-
YEHHA 3aXUCTY NepPCOHaNbHUX AAHVX LWAAXOM 3aCTOCYBaHHS, 30KpeMa,
MeTOo/iB aHOHIMi3aLii abo nceBAoHIMI3aLIT;

— 3anpoBarKeHHA OOMEXeHHs Ha fOCTYN i NOBTOPHE BUKOPUCTAHHA 3
60KY KOMMETEHTHUX OPraHiB, AKi KOHTPOSIOIOTb faHi.

AyTCOPCUHI-TEXHONOTIT, WO BUKOPUCTOBYIOTb Y MexaHi3amax OBC, He
MaloTb NPU3BOAUTN A0 OOPOONEHHA NEPCOHANBHMX AAHNX 3 KOMepLUiit-
HOIO MeTol0.

IHWi NuTaHHA (WO He BUNANBAIOTb i3 NPaKTUKN EBpoNencbKoro cyay 3
npas NIOZVIHN)

TecmysaHHs, MOHIMOPUHz, MOOepHi3auis, 00C/TiOKeHHs Mma po38UMOK

35.

36.

37.

38.

[epxaBam-uneHaMm peKOMeH[0BaHO BUAINATA BigNoBigHe Aep)kaBHe
¢diHaHCyBaHHA Ha po3pobneHHsa mexaHi3mis OBC, siki 3acTocoByBaTh-
MyTbCA B CyJOBUX MPOBAIXKEHHAX, 30KPEMa, Ha NPOBELEHHSA BiANOBigHMX
JocnigKeHb.

MpocToTa 3acTocyBaHHA MexaHi3miB OBC mae 6yTn nepeBipeHa nepeq
XHIM BNPOBaOXKEHHAM.

CynoBi opraHu, NpaBHYIKY Ta iHLWI 3aLiKaBneHi CTOPOHY NMOBUHHI 6paTtu
AKTMBHY yYacTb y po3pobneHHi mexaHi3mis OBC.

Mig yac ekcnnyaTaLii BCiX Takux cucteM HeoOXifHO NPOBOAUTY NOCTINHNIA
MOHITOPWHT | CBOEYACHY MofepHi3aLlito mexaHismis OBC ana 3abesne-
yeHHs 6e3neKkun, cNpaBeaNBOCTi, epeKTUBHOCTI N iHWNX CTaHOAPTIB
AKOCTI.

MiosuweHHa 06i3HaHOCMi, HAB4YAHHA Ma ocsima

39.

40.

41.

JepxaBun-uneHr MaloTb 3a0x0uyBaTh Qi3UYHKX i PUANUYHUX OCI6 fO
BMKOPMCTAaHHA MexaHi3miB OBC, 30Kkpema iHpopmytoun ix Npo icHy-
BaHHA Takol MOXKIMBOCTI, MNPO i HAZINHICTb | CYMICHICTb i3 BUMOramu
€BpPONencbKol KOHBEHLUT 3 NpaB ANHN.

Cynpni Ta opurCTY, @ TaKOX YCi yY4aCHUKM CY[0BOro NpoLecy MatoTb O6yTu
06i3HaHi 3 nepeBaramu, LiHHOCTAMK MexaHi3mis OBC, ix BignoBigHicTio
€BpONencbKin KOHBEHLii 3 MpaB IIOAUHM Ta iHLWIXM BiANOBIgHMM 3aKOHaM.

Cyngni Ta 1opucTy, a TakoXK NpauiBHUKM CYAiB MOBMHHI MaTu AOCTYN A0
BiAMOBIAHOro HaBYaHHA 3 NuTaHb OBC, AKe NpoBOAATL daxiBLi B ranysi
npagea Ta iHpopMaLiHVX TEXHONOTIN. HaBYaHHA Ma€ By T MaKCMManbHO
NPaKTUYHUM | aAanToBaHVM O MNOTPEO KOHKPETHUX LiNbOBUX FPy.
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42. OckinbKkmn mexaHiamu OBC He NOBMHHI 06MeXXyBaTu NpoLecyanbHMX
npas CTOPiH, CyAdi MOBUHHI BMITU BU3HAYaTy PU3NKN, LLIO MOXKYTb
BVHWKHYTW B pe3ynbTraTi 3actocyBaHHA IKT, 1 ycyBaTu ix.

43. OpnanyHa ocBiTa Ma€E OXOMNOBATU MOAYNI, NPUCBAYEHI MUTAHHAM
3acTocyBaHHA 3acobiB IKT y cypax.
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[opatok. KOHTPONbHUIA CNMCOK NWTaHb i3 Kibepbe3nekn ans gepKaB-yneHis
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3ATAJIbHI KOMEHTAPI

Yomy HOBUI iHCTPYMEHT?

1.

MeTogu i mexaHi3my oHnanH BupiweHHA cnopis (OBC) HabyBsatoTb fepani
6inbLIOro 3HaYeHHA Y BUPILLEHHI CNopiB y fepaBax — uneHax Pagu
€sponu. OBC MoXe NoKpaLLmTy 4OCTYN A0 NPaBOCYAAA Yepes CPUAHHA
6inbl WBMAKOMY 1 MEHL BUTPATHOMY JOCTYNy O CYZiB, WO pobuTb
yperynioBaHHs crnopis 6inbL eheKTUBHUM i pe3ynbTaTUBHUM.

MpoTe wupoke BrKkopuctaHHa OBC TakoX Moxe 0OMeXUTY JOCTyn Ao
npaBocyaas, CTBOPIOOYM TEXHOJOTIUHI 6ap’epu Ana BCiX TUX, XTO He
Ma€E MOX/IMBOCTi BUKOpUCTOBYBaTU IT-TexHonorii. Kpim Toro, HeobxiagHo
NpuainATX yBary nutaHHAM ayteHTUdiKauii 1 ineHTMdiKauii cTopiH, und-
poBoro 6ap’epy, KibepbesneKku i 3axnCTy NePCOHANIbHUX JAHUX.

[lns 3a6e3neyeHHs CNpaBeasIMBOro BUPILLEHHS CMOPIB BapTO po3pobuTu
BIAMOBIAHI 1 HANEXKHi KepiBHI NPMHLMMAN WOAO 3aXUCTY NPaB MI0ANHN Nig,
yac BukopuctaHHa OBC. Y gepxaBax —uneHax Pagu €sponu ua Bumora
TaKOX BMM/IMBAE 3 rapaHTin, 3aKkpinneHnx y KoHBeHLil Npo 3axucT npas
JIOAVNHN | OCHOBOMOJIOXKHMUX cBo6oA (ETS N2 5 «EBponelicbka KOHBEHL A
3 NpaB NIANHWY), 0CO6IMBO i3 rapaHTill CNPaBeaINBOro CyqoBOro pos-
rAAQY, WO MICTATbCA B CTaTTAX 6 i 13. HMHI Ha mi>kHapogHOMY, eBponen-
CbKOMY Ta HaLiOHanbHOMY PiBHAX TaKMX CTaHAAPTIB Ay»Ke Mano. MeTa umx
KepiBHMX NPUHLMMIB — peKoMeHAyBaT! CTaHAAPTU AnA GopmMyBaHHSA
3aKOHOAABCTBA | MPAKTMKW Ta 3aNOBHUTW HAsABHI MPOranvHu.

Lli kepiBHi nprHUMNK MicTATb fO6IPKY MiHIManbHO HEOBXigHMX 3ax0fiB,
AKNX MOBUHHI AOTPUMYBATUCA YPALAM AepKaB-UNeHiB, 3aKoHOAaBL, Cyau,
a TaKOXX PO3POOHMKN, BUPOOHMKK 11 nocTavanbHuKky nocnyr OBC ana
3abe3neyeHHs Toro, Wwob OBC He nopyLuyBano NoACbKoI rigHOCTI, NpaB
Ta OCHOBOMOJIOXHMX CBOOOA NOAUHN.

MeTa uunx KepiBHUX MPUHLUUMIB MNOMAFAE HE B TOMY, OO YCTAaHOBUTU
060B’A3KOBI MPaBOBI CTaHAAPTY, @ B TOMY, W06 CnyryBaTyi NPakTUYHUM
iHCTPYMEHTOM AnA fep»KaB-YNeHiB Ta rapaHTyBaTy, WO iX MeToaun Ta
mexaHiammn OBC BignoBigatoTb BUMoram craten 6 i 13 €BponencbKoi
KOHBEHLLiT 3 MpaB NIIOAVHU Ta NPUHLMUNAM, YCTAaHOBNEHM NpeLedeHTHO
NPaKTMKO EBPOMNENCbKOro Cyay 3 NpaB NIIOAVHN.

MeTtop po60TH i npoLec NPOEKTYBaHHA

6. MNutaHHA OBC HanexuTb [0 KOMNeTeHUii EBpoNencbKoro KomiteTty 3

npaBoBoro cnispobitTHMUTBa (CDCJ), AKNIA € MiXKypAaaoBUM opraHom Paam
€Bponu, WO BiANOBIAAE 3a po3pobneHHA CTaHAAPTIB Y ranysi LMBiNbHOro
Ta aAMIHICTpPaTUBHOrO Npasa.

CTop. 126 » 3aranbHi NPUHLMAN WOAO NPOBEAEHHA AUCTAHLIHNX CYA0BMX 3acifaHb



7.

Y 2016 poui 6yno npoBefeHO JOCNiIAKEHHS NPO AOLUINbHICTbL 4iANb-
HocTi CDCJ wopo 3anpoBagxeHHA mexaHizmis OBC y KoHTeKcTi cTa-
Ten 6 i 13 €BpoNencbKoi KOHBEHLUII 3 NpaB NIOAVHN.

HactynHum kpokom 6yno piweHHA CDCJ novatn y 2017 poui poboTty 3
NiAroTOBKM TEXHIYHOIO AOCNIAMKEHHA AK MepLIOro eTany Wi€l AianbHOCTI.
Lie TexHiuHe pgocnigkeHHs 6yno 3aBepLueHo i HagaHo CDCJ Ha noro 93-my
nneHapHoMmy 3acigaHHi (14-16 nnctonaga 2018 poky).

JianbHicTb 6yno NpodoBXeHo i il pe3ynbTaTom cTana nigrotoBka Lmx
KepiBHUX MPMHLUMMIB, WO MatoTb 3a MeTY 3abe3neyeHHsA CyMiCHOCTi Mexa-
Hi3miB OBC 3i cTatTAMM 6 i 13 EBpONENCbKOI KOHBEHLiT 3 MpaB N0ANHM.
KepiBHi npuHUMn®, NigrotoBneHi Ha 3acigaHHAx 2019 2020 poki., rpyH-
TYIOTbCA Ha Npono3uuiax uneHis CDCJ. Ipyna po3pobHuKiB ypaxyBana
pocBia PyHKUioHyBaHHA MexaHi3miB OBC y feprkaBax-usieHax.

HauioHanbHi npuknadu:

Y JInTBi icCHYe MOXNMBICTb OHNAMH NOAAHHA JOKYMEHTIB, OHMTAH OMnyaTu
Cy[OBVX BUTPAT i OHNalH JOCTyNy A0 LUPPOBKX MaTepianiB yCix LMBINbHUX
i aAMIHICTPaTMBHMUX CNPaB i3 BUKOPUCTAaHHAM LIeHTPanizoBaHOI cuctemm
enekTpoHHoro npasocynad LITEKO; cyan 3a3Bryan Bugatotb LndpoBsi odi-
LifiHi fOKYMEHTM (MOCTaHOBW, PilLieHHA, BUPOKW, YXBanu, NOBiJOMIEHHS,
MOBICTKM TOLLO), AAKi 3aBipeHi KBanipikoBaHUMM eNeKTPOHHVMU NiANMcamm
Ta MaloTb TaKy camy KOPUANYHY CUATY, WO M @aHANOriYHi manepoBi JOKYMEHTY;
y 2019 poui 6n13bKo 74 % maTepianis CyqoBUX CNPaB i3 UMBINIbHYX Ta aaMi-
HICTPaTMBHUX NUTaHb Oynu UMdpPOBUMY, iHLWI MaTepianyu Oynu 3MiaHUMm
(undpoBUMYM 11 NaNEPOBMMMU); ayKLIiOHM 3 MPOAAKY MaliHa y BUKOHaBYOMY
NpoBaAXKeHHI NPOBOAATDL TiNIbKM B €NIEKTPOHHIN GpopMi; BineoKoHpepeHLji
MO>Ha BUKOPUCTOBYBATM B LIMBINIbHUX Ta aAMiHICTPAaTUBHUX NpoLecax,
OCKINbKN MamKe KOXKeH Cyf OCHaLLeHWI NPUHANMHI OfHMM KOMIMIEKTOM
yCTaTKyBaHHA 4nA BifeokoHdepeHLUin abo Ma€e 3Mory BUKOPUCTOBYBATH
MObifibHe 0611aiHAHHSA NS BifeoKOoHdEpPeHLilt, a KOXKHa CyAoBa 3a1a OCHa-
LeHa obnafgHaHHAM gns uMdpoBoro ayaiosanucy. Y BignoBigb Ha cnanax
rocTpoi pecnipatopHoi xBopo6bu COVID-19 yci cyaai "MTOBCbKMX CyAiB Manu
MOXK/IMBICTb NpaLjoBaTh BAOMA 3 BifAaneHnm JOCTYNOM A0 CUCTeMU Npa-
Bocyazaa LITEKO. Byno BXnTo 3axofiB 41 6inblu akTBHOTO BUKOPUCTaHHSA
Bifleo- i TenekoHdepeHLil i3 3aCTOCyBaHHAM PO3MOBCIOAKEHVX MPUBATHUX
iHCTPYMeHTIB (AK-OT BifeoKoHdepeHLiii) ANnA NnepeTBOPeHHA YCHNX CITyXaHb
Ha BipTyanbHi LMdpoBi 3acigaHHA. Byno Takox y>KUTo [JOAATKOBMX 3aX0AiB
Kibepbe3neku 3aasiA 3abe3neyeHHs 6e3neku i CTabinbHOCTI cMcTeEMM enek-
TPOHHOrO NpaBoCyAasA.

Y ®paHuii icHye MOXMBICTb iHiLilOBaTV afMiHICTPaTMBHI Ta rocnofapcCbKi
NPOBagXeHHSA B PEXKMMIi OHMAMH Ha cneuianbHUX NopTanax i nogaBaTtu
CyZOBi BOKYMEHTU B €NeKTPOHHI GopMi. Y LMBINIBHOMY Cy[OUMHCTBI MOXKHA
BMIKOPUCTOBYBATU BileOKOHbEPeHLil.

Y Tpewii agBoOKaTV MOXYTb MofaBaTy BCi NpouecyanbHi akTy (No3oBwu,
anenAuirHi CKapru, KNOMoTaHHA TOLLO) | CYNPOBIAHI LOKYMEHTM (MUCbMOBI
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3aABU 3 pannamu, JOJAHVMMM AK 1O0Ka3W) B €EKTPOHHIN popMmi 3 BUKO-
pUCTaHHAM KBanidpikoBaHOro efieKTPOHHOro nignucy. Mig yac OCHOBHOrO
NPOBaAKEHHS TAKOX J03BOJIEHO BMKOPUCTOBYBATY BileOKOHbepeHLii.

- B lIpnaHgii icHye cynoBa oHnanH-nnatdopma ana po3rnagy nesBHUX
Masio3HavyHUX cnpas. Kpim TOro, 4OCTYMHI Taki NOCAYrn: OHAaNH-CU-
CTemMa eneKTPOHHOrO NlileH3yBaHHA (elicensing) Ana onpauoBaHHA 3aAB
npo BmAaauy NileHsin, 3oKkpema nileHsin Ha anKkoronb, irposi Ta noTe-
peliHi foaaTKM TOWo, cucTeMa ekcnepTusn cygosux sutpat (Legal Costs
Adjudication), wo fae 3mory nofasaTi MO30BU OHNANH, CMCTEMA CYOBMX
wrpadis oHnanH (Court Fines Online), AKa fae MOXNMBICTb OnylavyBaTtu
wrpadu, HakNageHi OKPYXHUM CyZlOM, B eNeKTPOHHI GopMmi, a TaKoX
cuctema BepxoBHoro cyfy B pexxumi oHnaiH (Supreme Court online), Aka
[a€ 3mory nofasaTy 3asABM NPo J03BiN Ha anensauito 4o BepxosHoro cyay
OHnaliH. Takox Oyno 3anpoBafKeHo oAaTKOBI 3axoa, Lo 3abe3neuyioTb
MOXJIMBICTb NPOBefeHHA ANCTaHLiMHOro Cyf0BOro 3acifaHHA B LMBINb-
HOMY CYAOUMHCTBI, ENeKTPOHHOIo MOAAHHA JOKYMEHTIB [0 CyAy A0 NoYaTKy
po3rnagy (eFiling), aucTaHuinHOro NofaHHA «3asaB NPO JOCTOBIPHICTbY
BiJOMOCTEN AK aNbTepHaTUBU MOKa3aHHAM MNiJ NPUCATOI0, @ TaKOX AN
opraHiB, AKi NPOBOAATL CNyXaHHA UM PO3rNAL anenAuifiHMX cKapr, Wwob
3[iMICHIOBATA Lie ANCTaHLiNHO.

« Y Nonbuwi npoueaypa opopmieHHA NNATIKHUX JOPYYEHb € MOBHICTIO
€NeKTPOHHO. BuMory nofatotb Yepes iHAUBIAYyanbHUIA 06MIKOBUI 3anuc,
CTBOPEHUI Ha cneLianbHin [T-nnatdopmi. Yci akTv n JOKYMEHTV JOCTYMHi
B PEXXMMi OHMANH.

- Y TMoprtyranii npouenypa BUCeNeHHs, WO nepegdayae nprmMycoBe posip-
BaHHA JOroBOPiB OpeHau, Moxe byTu iHililloBaHa yepe3 OHNaMH-NnaT-
dopmy (Balcdo Nacional de Arrendamento). Citius — Lie enekTpoHHa nnat-
bopma, AKY BUKOPUCTOBYIOTb Cyau. MNpefcTaBHUKM Y ClipaBaxX MOXYTb
BMKOPWCTOBYBATM ii ANA NOAAHHA NpoLuecyanbHWUX JOKYMEHTIB i NOBigOM-
neHb. B agmiHicTpaTMBHMX | NOAATKOBUX LOPUCANKLIAX 38 JONOMOIo
oHnanH-cuctemun SITAF npeacTaBHUKM y CipaBax MOXYTb nNogaBaTu Npo-
LecyanbHi JOKYMEHTWN, OTPUMYBAT/ MOBIAOMIIEHHSA | BECTW CBOI CrpaBun B
enekTpoHHin ¢opmi. O6uasi cuctemu (Citius i SITAF) Takox nigTprmyoTb
LiANbHICTb MUPOBUX CyadiB i NPoKypopiB. CTOPOHM NPOBafXeHHA MaloTb
OHNaNH-AOCTYN A0 [OKYMEHTIB, O CTOCYIOTbCA iXHiX cnpaBs. [JoBigKy, Wwo
CTOCYIOTbCA CYAOBUX MPOBAAXKEHb, TAKOXK MOXKHA OTPMMATU B €/TIEKTPOH-
Hi dopmi. YCi HalioHanbHI cyan maloTb LWOHANMeHLIe OAHY 3any And
npoBeAeHHs BileoKoHbepeHLiit, a BCi Cy[oBi 3any OCHaLleHi cuctemamm
aygiosanucy.

« Y benbrii BBefieHo LieHTpanbHU peecTp nnatocnpomMoxxHocTi (RegSol) —
undposa nnathopma, Lo A€ 3MOry KpeanTopam, yNoBHOBaXXEHUM areHTam
i 3aLiKaBNeHM CTOPOHaM iHiLitoBaTV CNpaBw OO HEM1aTOCNPOMOXKHOCTI,
OTprMyBaTV A0 HUX JOCTYN abo crocTepiraty 3a X0AOM Crpas, Lo nepe-
6yBaloTb Y NPOBafXeHHi rOCNOAapPCbKOro cyay.
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10.

Y CnonyuyeHomy KoponiBcTBi BBegeHo: 1) oHnamH-nnatdopmy
MONEYCLAIMS i 2) nnatdopmy OBC s BUpIlLEHHSA CNPaB, iHiLinoBaHUX
nacakvpamu aBiakomnaHin.

B YropwuHi WTyyHnin iHTeNneKT BUKOPUCTOBYIOTb B OHNaiH-6a3i faHmx
AHOHIMi30BaHMX CYAO0BMX PilleHb (3anncKy 3 MOXKIIMBICTIO MOLLYKY).

Y TypeuumHi BnpoBagxeHo HauioHanbHy cynoBy iHGopMaLiHy cuctemy,
Aka mae Ha3By UYAP, wo fae cynam i gpisnuHim ocobam 3Mory 3iicHIoBaTL
npouecyanbHi il B peXXumi OHNanH.

Li KepiBHI NPUHLUMNX NOBHOIO MipPOI BPaxXOBYIOTb KepPiBHI MPUHLUNK
KomiTeTy MiHicTpiB 2019 poKy Wo[0 eNeKTPOHHNX JOKAa3iB Y LNBINIbHOMY
Ta aAMiHICTPATMBHOMY MPOBAaMKEHHI (Aani — KepiBHI NpuHLUMNN Wo[o
e/IeKTPOHHMX [OKas3iB).

CTpyKTtypa i 3micT

11.

12.

Li KepiBHi NpUHLUMNX 3HAYHOIO MiPOIO MOBTOPIOIOTb CTPYKTYPY NPUH-
uMniB, po3pobieHUX y NpakTULi EBPONENCbLKOro cyay 3 Npas JIOAUHN
(mani — €CIJ1) 3a cTaTTel0 6 €BPOMNENCbKOI KOHBEHLIT 3 NpaB IOANHN
(nani — KoHBeHLuina) 11 3i6paHux y «[MocibHKKY 3i cTaTTi 6 EBpONENCbKOT
KOHBeHLUii 3 NpaB noanHu — lNpaBo Ha cnpaBegnuBmin cyq (LKMBinbHa
YacTUHA)».

Xoua B KepiBHMX MPUHLMMAX YaCTO BUKOPUCTOBYIOTb Ginblu HeNTpanbHe
CJI0BO «BapTO», MO0 HEe MOXKHa CNPUNMaTK AK Take, Lo 3MeHLUYE Iopn-
AnYRy cuny KoHBeHLUil, Konn naeTbca Npo npuHumMnm 3 KoHBeHUii Ta 3
npaktmkn €CJ1.

NMPEAMBYJIA

13.

Lli KepiBHi NpvHUMAN NowMnpoTLCA Ha MeXxaHi3m OBC (sk 060B’A3Ko-
BMIN abo JOBPOBINbHUN IHCTPYMEHT), AKUIN BUKOPUCTOBYIOTb Y CYJOBUX
NPOBaJKEHHAX LWOAO LMUBINIbHMX, 30KPEeMa rocrnofiapcbKux, Ta agMiHi-
CTPATUBHUX CMPaB (BM3HAaYeHHA TepMiHa «Cya» AUB. y NYHKTI 18 HKue).
OcKinbKu pi3HOMaHITHICTb MPaBOBUX CUCTEM [iEPKAB-UJIEHIB € BU3HAHOIO,
KepiBHI NPVHLMNW MICTATb AOBOJTI 3arasibHi MOJIOMKEHHH, LLO CTOCYIOTbCA
LiMX NpaBOBUX CUCTEM. 30KpeMa, KePIBHI MPUHLMNN HE MICTATb »KOAHUX
pekoMeHAauin Ana geprkaB-YieHiB LWoAo TOro, Y BapTO iM BNPOBaZXKY-
BaT! MeToau Ta MexaHiamn OBC y cBoi cyfoBi cuctemu. 3 iHWworo 60ky,
KepiBHI NPUHLUMNAN € HE NLLEe AeKapaLl i€ NPUHLNNIB, BOHU MNOKMKaHI
HafaTy NPAKTUYHI Nopaan 1 pekoMmeHgauii.

META TA COEPA 3ACTOCYBAHHA

14. Y unx KepiBHUX NPUHLUMNAX PO3MAAHYTO, 30KPEMa, KNIOYOBI NPUHLUMUMA

CnpaBeasiIBOro CyLOBOro po3rnagy 1 epeKTMBHOro 3acoby npaBoBoOro
3axucTy B TnymaueHHi €CIJ1, HanpuKnag, NPVHUKM PiBHOCTI CTOPIH.
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15.

MeTa KepiBHUX NPVHUUMNIB — AOMNOMOITY AepKaBaM-uneHam 3abe3ne-
yuTY BignoBiaHiICcTb meToaiB i mexaHiamiB OBC ctattam 6 i 13 KoHBeHU,iT
6e3 wWKoau AnA nepesar, ki moxke Hagatn OBC, 30kpema woao
BUTPAT Ha BUPILLIEHHA CNOPIB. Y LbOMY KOHTEKCTi BapTO MOBTOPUTH,
Wo nonokeHHA KoHBeHLUiT HeoOXiAHO TNYMaunTn y CBITNI CyyacHMX
YMOB, 3 OrnAfy Ha NaHiBHi €KOHOMIYHI Ta couianbHi ymoBu [«MapKc
npotu benbrii» (Marckx v. Belgium), 13 yepBHA 1979 poky, n. 41, Cepia A
Ne 31; «Tanpep npotn CnonyyeHoro Koponisctea» (Tyrer v. the United
Kingdom), 25 kBiTHa 1978 poky, n. 31, Cepia A N2 26].

KniouoBi nonoxxeHHa €BponelicbKoi KOHBEHLii 3 npaB NOANHN

MyHKT 1 cTaTTi 6 KOHBEHLii nepenbayac: «KoxeH Mae NpaBo Ha CrpaBeanBuii
i ny6niyHmiA po3rnag Noro cnpasu yrpoaoBK PO3YMHOIO CTPOKY He3aeXXHUM
i 6€3CTOPOHHIM CyZ1IOM, BCTAaHOBJIEHNM 3aKOHOM, SIKWI BUPILUUTb CMip LWOAO
Moro npas Ta 060B'A3KiB LMBINIbHOrO XapaKkTtepy <...>. CyfoBe pilleHHs npo-
ronowyetbca NybniyHo, ane npeca i nybnika MoXyTb OyTV He fonyLLyeHi B 3an
3aciilaHb NPOTArOM yCbOro CyfoBOro po3rnagy abo Moro yacTuHM B iHTepecax
MOpani, FPOMaACbKOro NOPAAKY UM HauioHanbHOT 6e3neku B JeMOKpaThy-
HOMyY CyCninbCTBI, AKLLO TOro BMMaratTb iHTepecy HENOBHONITHIX abo 3axmncT
NMPUBATHOTO XUTTS CTOPiH, b0 — Ti€ MipOIo, IO BU3HAHA CyJOM CYBOPO
HeoOXifHO, — KoMK 3a 0COONMBMX O6CTaBMH NY6AIUHICTL PO3rNALY MOXe
3alLUKOAUTY iHTepecam NpaBoCyaaa».

Y npakTuui Cygy 3a ctatTeto 13 KoHBeHUii igeTbca: «<KoxeH, uni npasa Ta CBO-
6041, BU3HaHi B Ui KoHBeHLji, 6yno nopylueHo, Ma€e NpaBo Ha epeKTUBHUI
3aci6 NpaBOBOro 3axMCTy B HaLlioHaIbHOMY OpraHi, HaBiTb AKLLO Take Nnopy-
LeHHA 6yno BUMHeHe ocobamu, AiKi 3aicHI0Banm cBoi odiLliliHi NTOBHOBaMeHH».

KepiBHI NpUHLUMAN CTOCYIOTbCA:

16.

cripaBsegnvBeol npoueanypu;

npo3opocTi BukopuctaHHA OBC Ta BUMoOr o CyfoBuX 3acCiaHb;
cneuianbHMX NUTaHb, NoB’A3aHuX 3 IKT-xapaktepom meTogis OBC;
iHLWMX NUTaHb (Lo He BUNAMBatoTb i3 npakTuku €CIJ1).

I3 BMKOPWCTaHHAM TEPMiHa «OHMNalH BUPILLEHHA CNOpPiB» NOB’'A3aHa fiyXKe
BeNvKa nayTaHuHa. lig HUM 4acTo po3yMiloTb eNeKTPOHHUI BapiaHT
anbTepHATUBHOTO BUpileHHA cnopis (ABC), wo 3a3Bryali BigbyBaeTbcA
B Mo3acyfoBoMy nopsagky. Mprknagom moxe cnyrysatu Mnatdpopma
€sponencbkoro Cot3y 3 OHManH BuUpieHHA cnopiB. OgHak Ui KepiBHi
NPVHLUNW CTOCYIOTbCA BUKOPUCTAHHA HOBUX TEXHONOTIN NiJ Yac cygo-
BMX 3acigaHb. [NPNYMHOIO LIbOrO € MeTa X KEPIBHUX MPUHLNUMIB: BOHW
NPUCBAYEHi NMUTAHHIO NPO Te, AK MOXHa 3abe3neunTy rapaHTii wono
CydoOBMX npoueayp, AKi MICTATbCA B CTaTTAX 6 i 13 €BPONENCbKOI KOH-
BeHLiT 3 NpaB NoAnHY, Nif Yac BUKOPUCTAaHHA eNeKTPOHHNX MeXaHi3MiB
BUPIiLIEHHA cnopiB. TOGTO AKNM IOPUANYHUM i TEXHIYHUM YMOBaM L
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MEeXaHi3MM MaloTb BifnoBiaaTy, o6 3a0BONbHATA BUMOTU, SIKi BUMNJN-
BaloTb 3i cTaten 6 i 13 €BponencbKoi KOHBEHLiT 3 NpaB nognHu. Lia
cTaTen 6 i 13 He NOLWMPIOETLCA Ha NO3acy[oBe BPeryntoBaHHA CNopis,
TOOTO Ha MexaHi3Mu anbTePHATUBHOIO BUpiLeHHsA cnopis (ABC), Tomy ix
HaBMICHO BUKJIIOUEHO 3i chepu 3aCTOCYBaHHA LIMX KEPIBHUX NMPUHLMNIB.
MNpoTe fnep*aBU-UnieHN MOXKYTb MOLUMPUTY 3aCTOCYBaHHA LINX KEPIBHUX
npuHumniB Ha ABC, sik-oT ap6iTpaxk abo megiaLito, AKLLO Lie JOPEYHO.
BogHouac gepaBam-unieHaM BapTo BPaxoBYBaTH, LLIO KEPiBHI NPUHUMNN
6yno po3pobneHo Anda npoueanyp, AKi 3aincHIoe cya. Lle o3Havag, wo He
BCi KepiBHi MPUHLMMNM MOXKHa 3aCTOCYBaTh 6e3nocepenHbo i, MOXKINBO,
6yne noTpibHe [OAATKOBE KOPUTyBaHHA 3 OOKY Aep»KaB-ufieHiB ans
BMKOPWCTaHHA mutatis mutandis y mexax KOHKpeTHUX mexaHi3mis ABC.

17. KepiBHi NpyHLMNN He 3aCTOCOBYIOTb 0 BHYTPILUHbOro CyA0BOro ynpas-
NiHHA eNIeKTPOHHMMM MaTepianamn cnpas. Hanpuknag, 4o anroputmy
po3noginy cnpas Mixk cygaamu.

BU3HAYEHHS
Cyn

18. LUnpoke BU3HAUYEHHSA NMOHATTA «Cyh» BUKOPUCTOBYETHCA AJIA TOrO, W06
OXOMUTW BCi OpraHu, AIKi MaloTb MOBHOBAXXEHHA 3 PO3rNAdy NpaBoBUX
cropis i3 BukopuctaHHam OBC y umBinbHOMY Ta agMiHiCTpaTUBHOMY
NpoBagXXeHHi. KepiBHi NpuHLUMAN MiCTATb NPAME NOCUSIAHHA Ha MOHATTA
«CyQ» Yy 3HAYeHHi cTaTTi 6 EBPONENCbKOI KOHBEHLII 3 NpaB NoAnHY AnA
TOro, W06 y3roanTn chepy 3aCTOCYBAHHA LUX KEPIBHUX NPUHLMNIB 3i
chepoto 3aCTocyBaHHA cTaTTi 6. Y CBOIX pilleHHAX EBPONENCLKUN Cyf 3
npas JIOANHY BCTAHOBUB KPUTEPii, 33 AKUMIN Cyf MOXKe O6yTV BU3HAHWUN
CyJOM 3a 3MiCTOM CTaTTi 6 EBPONENCbKOI KOHBEHLUiI 3 NpaB NIOAVHWY, i Ui
KpuTepii NOBHICTIO BigobparkeHi B KepPiBHMX NPUHLUMNAX. KepiBHi NprH-
LMNY OXOMIOTb NPOBAIPKEHHA B OpraHax, HagineHnx GyHKUiamn yxsa-
NIeHHA pilleHb, i TINbKN Ti NPOBaAXKEHHS, O MaloTb CyAOBUN XapaKTep.
Lle po3amexxyBaHHA € BaXNIMBUM, OCKINIbKY iHLWI BUAW JiANbHOCTI TaKuMX
OpraHiB MOXyTb MaTu HeCyaoBuUin xapakTep. Li kepiBHi npuHUmnn He
NOLUMPIOIOTbCA HA HE3MarasnbHi 1 O4HOCTOPOHHI Npoueaypu, Y AKUX He
6epyTb yyacTi NpoTNOOpPUi CTOPOHM i SIKi 3aCTOCOBYIOTbCA 3@ BiACYTHOCTI
cnopy npo npaea [«AnaBepasaH npoTu Bipmeii» (Alaverdyan v. Armenia),
3anaBa N2 4523/04, pilueHHA Npo NPUNHATHICTb Bif 24 cepriHa 2010 poky,
n. 35; «Kinp npotn TypeuunHu» (Cyprus v. Turkey) (BI), N© 25781/94,
€Cl12001-IV].

OnnaiiH BupiweHHA cnopis (OBC)

19. [TOHATTA «OHMANH BUPILLEHHA CNOPIiB» yneplwe BUHWUKIO Hanpwu-
KiHUi 1990-x pOKiB i pO3BMBanoCb NPOTAroM ABOX AeCATUNITb pa3om
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i3 PO3BUTKOM IHTEPHETY, 30Kpema, OHNaNH-NOKYNoK Towo. CnoyaTky
e NOHATTA acouiloBanoca nuwe 3 MexaHisMaMn anbTepHaTUBHOIO
BupiweHHsA cnopiB (ABC) i3 BUKOPUCTaHHAM eNeKTPOHHNX KOMYHiKa-
Ui, Wo ocobnmBo 3pyYHO TOAi, KON CTOPOHU NepebyBatoTb AaneKko
OfHa Bif, ogHoOI. [TOHATTA «OHNANH BUPILLEHHA CNOPIBY» WMPOKO BUKO-
pPUCTOBYBaNnoCA N BUKOPUCTOBYETbCA HUHI AK CMHOHIM eNeKTpPOH-
HOro anbTepHAaTUBHOroO BUpiweHHA cnopiB (e-ABC). Hanpuknag,
y PernamenTti N2 524/2013 €Bponencbkoro lMapnameHTty Ta Pagu
BiZ 21 TpaBHs 2013 poky cdepy Noro 3acToCyBaHHA OOMEXKEHO «Mo3acy-
JIOBVM BUPILLIEHHAM CMOPIB LLOAO AOroBipHUX 3000B's13aHb, AKi BUMBaA-
l0Tb i3 JOrOBOPIB NMPO OHMANH-NPOAaXK ab0 HaZAHHA MOCYT MiX COXN-
Bayamu, AKi NPOXnBatoTb Ha TepuTopil €C, i npogasuAMNY, AKI NpaLolTb
Ha TepuTopii €C». OgHaK i3 NINHOM Yacy 3HaYeHHA TepMiHa «OHNAMH
BMpPILLEHHSA CNopiB» 6YNO PO3LWIMpPEHE i Hapa3i OXOMIIIOE TaKoXK METOAN
Ta MexaHi3Mu, WO AOMOBHIOITb, MPUCKOPIOOTL i MonerwyoTb 6arato
bYHKUIN TpagnuiiHmX cygis.

20. IHopi 6yBa€ cknagHO BiAPI3HUTN NOHATTA «OHNAWH BUPILLEHHA CMOPiB»
Bil CYMIXKHMX, ane iHWKWX NOHATb, AK-OT NMOHATTA «KibeprnpaBocynaa».
OcTaHHE CTOCYETbCA 3aranbHOro BKIIOYEHHA TEXHONOTIN y cucTemy npa-
Bocyaaa. 3rigHo 3 KepiBHUMM NprHLMNaMU WOO0 3MiH y HanpaMmi Kibep-
npasocynana (EeponericbKa KOMicisl 3 TTaHb epeKTUBHOCTI NpaBoCy s
Pann €sponu, rpygeHb 2016 poKy) KibepnpaBocyans «B LMPOKOMY
ceHCi — e 06'ejHaHHA BCix cUTyaUil, y AKMX 3acTtocyBaHHsA IKT € Tinbku
YACTMHOIO NPOLECy BUPILLIEHHA CNOPIB, Y/ TO B CYJOBOMY, UM Mo3acy-
LOBOMY nopagKy». OTxe, NOHATTA «KibepnpaBoCcyaan» € WNPLIUM HiX
NOHATTA «OHMANH BUPILLEHHA CMOPIB», OCKiNbKK oxonstoe He nuwe OBC, a
M iHLWi MexaHi3Mn.

21. AnAa uinen umx kepisHux npnHumnie nig OBC BapTO pO3yMiTU TEXHONOTIIO0,
AKY BMKOPWCTOBYIOTb AJ1A BUPILLEHHA CNOPY AWCTaHLiMHO 3a JONOMOTO0
Komn'toTepiB, 30KpeMa MoObiNIbHMX NPUCTPOIB Ta iHTepHeTy. OBC aK Take
He € GOPMOI0 BUPILLEHHSA CNOPIB, a pagLue HANeXUTb A0 iIHpopMaLiNHMX
TexHonorin (IT), AKi BAKOPUCTOBYIOTbCA B MeXax Cy4OBUX MPOBaAXeHb.
Lle He HOBWIA BMA pO3rnapy i He anbTepHaTnBa OyAb-AKOMY TaKoMy
cynoomy po3rnagy. OBC Haga€ HOBI cnocobm foCTyny A0 HAasABHUX BUAIB
cypoBoro po3rnagy. Lie noHATTA BUnnmnBae 3 TpmBatoyoi TpaHchopmalii
HauioHanbHUX CyaoBUX cucteM y 6inb undposy Gopmy 3 MOXKINBICTIO
BigganeHoro goctyny gnAa ctopiH. Mexaniamn OBC npusHaueHi ona
nonerweHHA eNeKTPOHHMX KOMYHiKaLill i OTpMaHHA pe3ynbTaTty 6e3
HeobXiAHOCTI Gpi3NYHOro NoAaHHA AOKYMEHTIB a0 Gi3nyYHOT NpUCY THOCTI
B Cy4OBOMY 3acifjaHHi um 3ycTpivi. 3 ornagy Ha ue Komicia OOH i3 npaBa
MixkHapogHoi Toprisni (OHCITPAJ) y cBOIX TeXHIUHNX KOMeHTapAX LWOoA0
OHNaiiH BupileHHs cnopis (Hblo-Mopk, 2017 poky) BusHavae OBC sk
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22.

«MeXaHi3M BMPILLEeHHA CNOPiB Yepe3 BUKOPUCTAHHA eIEKTPOHHNX KOMY-
HiKaLin Ta iHWKUX iIHGOPMALIIHO-KOMYHIKaLiMHMX TEXHOMOTIN».,

KepiBHi npuHumnn oxonntooTb Taki metoamn OBC, Ak:
i. OHNamH-cnctemu/nnatpopmu, 6e3nocepefHbO JOCTYMHI CTOPOHaM

Ta/abo ix NnpefAcTaBHMKaM 4714 NOAAHHA 3aAB (AK-OT MO30BU, 3yCTPiYHi
Mo30BW, BignoBifi ToLwo);

ii. OHManH-cucTemu ans 36epiraHHA, 00POOKM Ta OLIHIOBAHHSA €IEKTPOH-
HUX OOKa3iB;

iii. WTy4YHWI iHTENeKT, MEeTOAM aHani3y BennKnx 6as fjaHuX i aBTomaTmn3a-
LiiA TiElo MipOI0, AKOK BOHM BMMBAlOTb Ha CYAOUYNHCTBO;

iv. nnatdopmm gnA npoBefeHHA CYAOBMX Hapapd i 3acifaHb y pexumi
OHNaWH, HaNpuKnag, 3a LOMNOMOrol ayfio- Ta BileOKOHpepeHLUin,
30Kpema AnA HagaHHA YCHUX NMOoKa3aHb CBifKaMuy Ta eKcrnepTamu.

WryuHun iHtenekT (LLI)

23.

24,

25.

WTyuyHwnin inTenekT (W) — ue wupoka ranysb iHGopmaLiliHO-KOMYHi-
KauinHux TexHonorin (IKT), Aka WBNAKO PO3BMBAETLCA N YMOXKIUBIIOE
aBTOMaTnyHe GopMyntoBaHHA BUCHOBKIB. LLII cTBOptoe noTeHuian ana
NPUAHATTA aBTOMATN30BaHKX PillieHb, PeKOMeHAALi | NPOrHO3iB, a OTXe,
MOe 3p0OUTY LiMBINbHE Ta agMiHICTPATUBHE NPOoBaAKeHHA epeKTUBHI-
LUNM, JOCTYMHILWM A MEHLU 3aTPaTHUM.

MpoTte Baxnueo po3ymitn, wo OBC — ue He Te came, wo UWI. He Bci
mexaHizmun OBC mictaTb komnoHeHTn LI, OBC — ue wupwe NoHATTSH,
LLIO OXOMJIIOE BCi BUAW MEXaHi3MiB OHTallH BUPIiLLEHHA CNOPIB, 30Kpema
iHCTPYMEeHTI AN aBTOMaTU3aLlil, AKi He 060B'A3KOBO MatoTb enemeHT LI
BigmiHHicTb mixk OBC i LLII 36epekeHO y BCbOMY TEKCTi KEPIBHUX MPUH-
umniB. Xoya BUMOTIM WOAO AOTPVMAHHA FapaHTin, WO BUMINBAKOTL 3i
cTaten 6i 13 €BpONENCbKOI KOHBEHLiT 3 NpaB MANHN, CTOCYIOTbCA BCiX
mexaHi3miB OBC, He3aneXxHo Big TOro, un mMatoTb BOHU efieMeHTu LI un
Hi, AeAKi NMTaHHS B LbOMY KOHTEKCTi MaloTb Ginblue 3HAYEHHS, KOnu
npetbca npo mexaHizmu LUI. Lle ocobnvBo cTocyeTbCcs NTaHb, MOB'A3a-
HMX 3 aBTOMATM30BaHVIM MPUINHATTAM pilleHb 63 BTpYYaHHs JIIOAUHN 11
MOKNMBOCTI Nepernagy unx piweHb.

Cucrema LI — ue iHpopmaLifiHa cucTeMa, WO NPALUOE K NPOrpamHe
3abe3neyeHHA abo iHTerpoBaHa y Gi3MUHUIA anapaTHUA NPUCTPIN i
po3B'A3ye cknagHi npobnemun Ta GyHKLIOHYE AK Y GisnyHOMY, TaK i B
undposomy BuUMipax. Taka crctema GyHKLIOHYE Yepes CPUAHATTA CBOTO
cepepoBuLa 3a fornomMoroto 36opy Ta iHTeprnpeTauii 3ibpaHnx, CTPyK-
TYPOBaHUX i HECTPYKTYPOBAHWX faHMX, PO6AYM BUCHOBKU 3 HAasiBHUX
3HaHb, 06PO6NAUN OTPUMaHY Ha OCHOBI LIUX JaHKX iHpopMmaLito 3aa1a
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NPUAHATTA pilleHb NPO HAMGINbLL NPUNHATHI 4ii, AKX HEOOXiZHO BXNUTY
JNA JOCArHEeHHA NOCTaBIEHOI METH.

26. [Ina uinen ynx KkepiBHMUX NPUHUMNIB BU3HauyeHHAM LU € Te, wo 3anponoHo-
BaHe B EBPONENCbKi ETUYHIN XapTii 3 BUKOPUCTAHHA LUTYYHOTO iIHTENEKTY
B CyJOBUX CMCTEMAX Ta iX cepeoBULL, yXBaneHil EBPONeNCbKO KOMi-
cieto 3 nuTaHb edpekTnBHOCTI NpaBocyans (CEPEJ) 3-4 rpyaHa 2018 poky.
Y XapTii BUKnageHo n'aTb NPUHLMMIB, AKMMW BapTO KepyBaTUCA Nif vac
po3pobneHHs iHcTpymeHTiB LI B eBponelicbknx CyfoBUX cucTemax.
Li n'aTe npuHUunie BinobparkeHo B KEPIBHUX NPUHLUMNAX, TPUCBAYEHNX
LI Y ymx KepiBHUX NPUHLMNAX TAKOX BPaxoBaHO BM3HaveHHA LI, 3anpo-
noHoBaHe B loBigoMneHHi €Bponercbkoi Komicii npo LWI i goonpa-
LibOBaHe He3aneKHO eKCNepTHOK rPynoK BUCOKOrO PiBHA 3 NUTaHb
LWUITYYHOrO iHTENEKTY, CTBOPEHOIO EBPOMNENCbKOI KOMICi€. Y KepiBHUX
NPUHLMNAX TaKOXK BPaxOBaHO BU3HavyeHHA cuctemu LI, Ake mictutbea
B PekomeHgauii Pagn OECP i3 nuTaHb WTYYHOrO iHTENEKTY, YXBaneHin
y 2019 poui.

IHpopMaLinHO-KOMYHiKaLiHi TexHonorii (IKT)

27. TepmiH «iHpopmaLinHO-KOMYHiKaUiliHi TexHonorii» (IKT) o3Hauae Tex-
Honorii, Wo 3abe3nevyoTb 4OCTYN A0 iHPOpPMaLii 3a Jonomoroto Tene-
KoMmyHiKauin. Ciogn BXO4ATb iHTePHET, 6e34p0TOBI MepeXKi, CTiNbHUKOBI
TeniedoHM Ta iHWIi 3aco6u 3B'A3Ky. Hanpuknag, ocobu, siki 6epyTb yyactb
B OBC, MOXyTb CMifIKyBaTUCA B PEXKMMI peanbHOro yacy 3a 4ONOMOroto
TAKMX TEXHOMOTIN, AK OOMiIH MUTTEBMMW MOBIAOMAEHHAMMN, FOOCOBUN
3B'A30K 3a npoTtokonom IP (VolIP) i BineokoHdpepeHLii.

OCHOBHI NMPUHLUUMN
MpuHunn 1

28. 3miyHeHHA gosipu o OBC Ta BNeBHEHOCTI B Hill Ma€ BUpillanbHe 3Ha-
YeHHA ANA HanexHoro BnkopuctaHHa IKT y cygax. Hapasi yacto Tpa-
MAAETbCA, WO NOAW, IHOAT HaBITb CyaAi, CYMHIBAlOTbCA, UM BAPTO BUKO-
pucTtoByBaTu MmexaHiamu OBC, 0cobnmBo AKLLO 3anyyeHi KOMMNOHEHTU
L. OCHOBHMI BUKNWK MNONATA€E B TOMY, K AepXKaBU-YNeHN MOXKYTb CTBO-
puTn i 3MiLHUTK goBipy Ao OBC Ta BNeBHEHICTb Y Hili. Lle MoXkHa 3pobuTu
TiNbKM Yepe3 3aCTOCYBaHHA TUX CaMUX KITKOUYOBUX NPUHLMNIB CNpaBes-
NINBOTO CYA0BOro po3rnAgy i epeKTMBHOro 3acoby NpaBoBOro 3aXUCTY,
AKi €EBPONENCbKUN cyd 3 NpaB NtogMHN PO3P0oOKB Y CBOIN NpakTuLi B
KOHTEKCTI iCHYUMX CYAOBMX NPOBageHb. Lli ocHOBHI npuHLUmny Heob-
XiAHO JOJATKOBO PO3'ACHUTU I NepeHecTn B KOHTeKCT IKT. HeobxigHo
npoaHanisysaTu Ta HaJaTW BiANOBIAi HA KOHKPETHI BUKINKK, WO BUHU-
KatoTb MiJ Yac 3aCTOoCyBaHHA LUMX NpuHLMNIiB y KoHTeKcTi OBC.

Crop. 134 » 3aranbHi NPUHLMAN WOAO NPOBEAEHHA AUCTAHLIHNX CYA0BMX 3acifaHb



29. [lepaBu-yneHn MOXyTb BUKOPUCTATU Ui KepiBHI NPUHUMNW ANA CTBO-
pPeHHA MiLHOI NPaBOBOI Ta €TMYHOI OCHOBU AnA BUKopuctaHHa OBC.
Migxig 3axmMcTy npas AIOAVHN Ma€E CTaTy BUXIAHOK NO3ULIEID ANA po3-
pobneHHs MmexaHizmiB OBC, wob6 3pobuTn npaBocynaa epekTUBHUM i
giesum. [lep>kaBu-unieHn MOXKYTb TaKOX CTBOPUTU | SMILHUTY JOBIpY 4O
OBC Ta BNeBHeHICTb Y HbOMY, NOACHMBLUM FPOMagCbkocTi, wo OBC He
NOKNMKaHe MOBHICTIO 3aMiHUTV HAABHI CyAOBi npoueaypu, a pagwe
JOMOBHUTK IX | CTBOPUTU JOAATKOBI MOXKMBOCTI 41A 4OCTYNY A0 NPaBo-
cynana. OBC peba po3rnagatyi Ak JOMOMIKHIMI 3aCi6 Ans yXBaNeHHs Cyfo-
BVX PilLeHb i monerweHHA poboTu cyagi, a He Ak oomexxeHHA. OBC mae
6yTV aganToBaHM L0 NOTPeb CyAAiB Ta iHWVIX KOPUCTYBAYIB i >KOAHVIM
YMHOM He Ma€ NMopyLlyBaTX rapaHTiii Ta NpouecyanbHNX NpaB, AK-OT
NpaBo Ha crnpaBegnvMBun po3rnag cnpasu cygaeto. OBC mae nokpa-
LyBaTX BignNpaBneHHA NpaBoCyaad, nonerwysaT JOCTYN KOPUCTyBa-
yiB [0 CyAiB i 3MiLHIOBATU rapaHTil, BUKNaJeHi B CTaTTi 6 €BpPONEenCcbKol
KOHBEHLT 3 NpaB NoAMHU: AOCTYN 4O NPaBOCyaas, 6€3CTOPOHHICTb Ta
He3aNexHiCcTb Cyadi, cnpaBeaanBiCTb i pO3yMHa TPUBasicTb PO3rnsagy.

MpakTuka Cyay €sponeicbkoro Cotosy

CypoBuiA 3aX1CT, MPO AKUN ifeTbCA B CTaTTAX 6 i 13 €EBpONENCcbKOi KOHBeHLT
3 NpaB nAnHKW, 3abe3neuyeTbca AOTH, JOKM eNIeKTPOHHI 3acobu € He ean-
HUM 3acobom JocTyny Ao npouenypw (BperynioBaHHA) (06’'egHaHi cnpasu
C-317/08-C-320/08, «Po3anbba AnacciHi Ta OinomeHa KanipaHo npotu «BiHg
SpA», JTiouia AHHa [Ixxoparka AkoHo npoTn «Tenekom ITanisa SpA» i «MynbTucepsic
Srl» npotun «Tenekom Itania SpA» (Rosalba Alassini and Filomena Califano v.
Wind SpA, Lucia Anna Giorgia lacono v. Telecom Italia SpA and Multiservice Srl
v. Telecom Italia SpA), pilweHHsa €Bponericbkoro Cyay Big 8 6epe3Hs 2010 poky,
nn. 58 60).

MpviHYKMn 2

30. OBC moxe cnpuaTtn edeKTUBHILIOMY i Ji€BilLlOMY AOCTYMY [O MpPaBo-
cyanA. NpoTte OCHOBHOW NepeLlKkofo ANA WMPLIOro BUKOPUCTAHHA
OBC € gocTyn go TexHonorii. [lesaki nogn He MalTb HEOOXiAHUX HaBU-
yoK abo MoxknmBocTen ana BukopuctaHHa OBC i BupiweHHA cnopy
OoHnanH (undposuin 6ap’ep). Hanprknag, BOHM MOXYTb OyTU He 06i-
3HaHi 3 BUKOpUCTaHHAM UMdpoBMX AofaTKiB abo He maTu [ocTyny JO
iHTepHeTy, Komn'toTepa abo iHLWMX IHCTPYMEHTIB Un TexHonorin. LA rpyna
nogen NOBMHHA MaTN MOXKNMBICTb OTPUMYBATK BigMOBIgHY ONOMOTY.
[eprkaBam-uneHam BapTo po3pobnatn OBCy cnoci6, AKunin 61 agekBaTHO
po3B'A3yBaB Npobnemy undposoro bap'epy. Hanpuknag, mexaHiamu
OBC Mo»Ha 3p0o6uTn Heo60B’A3KOBMMM. Bnafa Moxe CTBOPUTU MYHKTU
NiZTPMMKN B NPUMILLEHHAX CydiB abo B 6100 IOPUANYHOT JONOMOTN.,
Mo»kHa CTBOPUTU [OMOMIXKHI NporpamMmm Ana HaceneHHA. 3aCTOCyBaHHA
NiINOTHUX MPOEKTIB i 3BOPOTHOIO 3B’A3KY 3 KOPUCTYBayaMMn TaKOX
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Jornomarae po3B’a3at npobnemy uuppooro H6ap'epy. Ak NOACHEHO B
KepiBHMX NpuHUMnax, MexaHizamyu OBC NOBMHHI MaTu NPOCTWIA | 3pyUHIUIA
L5 KOpUCTyBaYa iHTepdenc, wob akomora binbLue nogen MOrim Kopu-
CTYBaTLCA TEXHONOTI€EI0.

MpviHyun 3

31. el npuHuun Bumarae, wob 3a BigCyTHOCTI Oyfb-SKNX 0COO/IMBOCTEN,
MOB’A3aHMX i3 BUKOPUCTaHHAM KOHKpeTHMX MexaHi3mis OBC, Ha npoue-
CyanibHi NUTaHHA NOLWWMPIOBANNCA Ti CaMi NpaBWna, Wo 1 Ha BiANOBiAHY
CyZoBy npoueaypy 3a 3aranbHumu npasunamu. 1o OBC MoxyTb i MatoTb
3aCTOCOBYBATUCA Ti CaMi CTaHAAPTM HaNleXHOT MPaBOBOI NpoLeaypwu, Wo
1 no cypoBoi odnariH-npouenypu, 30KpemMa CTaHZAPTU He3aeXHOCTi,
HelTPanbHOCTI Ta 6e3CTOPOHHOCTI. Byab-AKi KOpUryBaHHSA 3aranbHUX
npouenypHUX NpasBusl, WO BHOCATb 3 OrNAAy Ha 0COONMBUIA XapakTep
mexaHizmy OBC, He matoTb nigprBaTyi NPMHLMNW CNpPaBeaInBoro Cyno-
BOro po3rnagy 1 epekTMBHOro 3acoby NpPaBoBOro 3axmuCTYy.

MpvHuun 4

32. BaxknuBo, Wwob CTOPOHW NPOBafKeHHS, Y AKOMY BrKopuctosytoTb OBC,
6ynu HanexHo ifeHTUdIKoBaHi N He ByNo WaxpancTBa 3 IAeHTUYHICTIO.
BigokpemneHHs LUndppoBoi ifeHTUYHOCTI Bif $i3NUHOT MOXKe CTBOPUTK
npo6nemu, NoB'A3aHi 3 ifeHTNIKaL i€ cTopiH. Hacamnepeg cyamn matoTb
nparHyT oo iHpeHTndikauii cTopiH. [lo TakMx HaginHUX MexaHi3miB
HanexaTtb, 30KpeMa: i) cepTudikaTin 4O eNeKTPOHHMX NiANUCIB, AKI iHOAI
Ha3nBalTb «UMPPOBUM MOCBIAUYEHHAM» OCOOW; ii) NiATBEpPAKEHHA
0cobu onepaTtopom MNaTiKHOI cucTeMu, AKa BUKOPUCTOBYBanaca ans
OHNarH-oNMaTn CyfoBMX BUTPAT; iii) Nybniuni TpacTosi cnyxow, Wwo Haja-
t0Tb TEXHOMOTIYHI MexaHi3Mu, AKi 3abe3neuyoTb HanexHy igeHTudikadito.

KEPIBHI NIPUHLUNA
Cnpasegnuea npoueaypa
Hoctyn go npasocynas
KepiBHui npuHumn 1

33. MNpaBocyaaa — gna BCix. Y 6aratbox AeprkaBax — uneHax €C 3aas-
HMKKN MOXYTb nofasaTu cBOi cnpasu 6e3 yyacTi agBokaTa, ToMy 0cob-
NIMBO BaXK/IMBO 3p06UTM BECb NpoLEeC 3po3yMinnm. 3aana nigBuLLeHHA
poctynHocTi cuctema OBC mae 6yTr po3pobneHa Tak, wob iHTepdelic ana
KOpMCTYyBauiB 6yB MakCUManbHO NPOCTUM I iHTYITMBHO 3p03yMinum ans
KopucTyBaya. 3a MOXKNMBOCTI, iIHCTpyMeHT OBC MatoTb 6yTu AOCTYMHI
LinopoboBo i 6e3 BMXigHUX 3 Pi3HKX onepaLiiH1X cMcTeM KOMM'IOTEPIB Ta
Mob6inbHMX NpucTpoiB. OBC mae HagaBaTV CTOPOHAM MOXMBICTb BUKO-
pucToByBaTU CTaHAAPTHI GOpPMU, 3aBaHTa)yBaTV BiANOBigHI AOKYMEHTU
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" OTpMMyBaTX CBO€YaCHI Bignosigi. 3a gonomorot OBC cyan NOBMHHI
TaKOK MaTU MOXJTMBICTb BUKOPMCTOBYBATW 3B'A30K Y PeXXMUMIi peasibHOro
yacy. Hackinbkn ue f03BONAE HaliOHanbHa NpaBoOBa CUCTEMA, TEXHIYHI
3acobu, HaABHi B OBC, MoXyTb 3ab6e3neyyBaTi THyYKiCTb LWOAO MOBY,
BMKOPWCTOBYBAHOI Mif Yac po3rnAgy, HanpuKiag, 3a JONoMoroio B6y-
JLOBaHMX Nporpam nepeknagy y BunagKy 6araToMoBHOIO po3risgy 3a
YUacTiO CTOPIH i3 pi3HUX gepxaB abo KynbTyp. MprHUMN 3pyYHOCTI Ans
KOPMCTYBaYiB HE Ma€ MOLINPIOBATUCA TiIfIbKN HAa CTOPOHM NPOBaAXeHHA
Ta iXHiX NpefcTaBHYKIB; iIHCTpyMeHT OBC matoTb 6y TV OHAKOBO 3PYYHi
AnA Cyanis Ta iHWMX NpauiBHUKIB CyAy.

KepiBHUI npuHuun 2

34. CTOpOHM NOBUHHI MaTK AOCTYN A0 BCiel HeobXigHOT iHpopmauii. Tomy
Ba)KNMBO HajaBaTW KOPUCTyBayaM BiANoBigHy gonomory, iHdopma-
Lito i 3BOpOTHMIA 3B'A30K. [1ig Yac po3pobneHHa OBC MoXHa 3pobunTn
gornomory (Hanpuknag, Ak KepiBHUUTBO AJ1A KOPUCTYBaya) Nerkopo-
cTynHoto. Taka gonomora moxe MicTuTv iHdopmaLito Npo Te, AK nogaTtu
no3oB i oTpumaTy iHpopMauito Npo xig po3rnagy cnpasu. OBC moxe
CTPYKTYpyBaTu NpoLec And CTOPiH NpoBagXeHHs:. Lle Takox o3Hauag,
Lo BperynioBaHHA cnopis 3a gonomorot OBC moxe 3aincHOBaTHUCA
NPaKkTUYHO B ByAb-AKOMY MicCLji, O POOUTb MPOLIEC 3PYYHUM i TPOCTUM
AnA CTOPiH.

MpakTuka €EBponeiicbKoro cyay 3 Npas NOANHN

AIKLLO BiANOBIAHMI 3aKOH Hajlae ocobamM MOXMBICTb NoJaBaTy cKapry 6e3
yuacTi aiBOKaTa, HaLioHaIbHMM CyiaM BapTO KOHCYNbTYBaTM 3asBHUKIB MPO Te,
AK yCYyHyTM popManbHi Hefonikn ixHix ckapr [«BeHae i KykoBka npoTtu [MonbLwui»
(Wende and Kukéwka v. Poland), N° 56026/00, n. 54, 10 TpaBHA 2007 pokyl.

Benuka xapria cyaais

Y Benukin xapTii cyaais, yxBaneHii KOHCynbTaTMBHOK pafoto EBPOMNENCbKUX
cygpis (KPEC) y 2010 poui, y nyHKTi 14 «[JocTyn o NpaBocyaaA Ta Npo30picTb»
ieTbca Npo Te, WO «nNpaBocyana mae 6yt nposopum, a iHpopmauia npo
po6OoTy CyOBOI CUCTEMUN MAE ONPUITIOLHIOBATUCA.

HauioHanbHuin npuknapg: MNonbia

Y MonbLyi 3aABHYKaM HalaHO MOXKNMBICTb 3HATY BCIO BifNoBigHy iHbopmallito
npo HeobXxiaHi GopManbHi BUMOTU 1 TEXHIYHI MMTAHHA Ha CaTi e1eKTPOHHOIo
cyny (3aranbHy iHpopMaLito NPo enekTPOHHUI cyg, iHdopMaLlito 4N1A 3aABHUKA
Ta BiANoBigaya, NpuKnagv npaBuibHUX i HeNPaBWIIbHKX 3aAB, TUNOBI NUTaHHS,
npaBwia OHMAMH-NIATEXIB TOLLO).

KepiBHui npuHumn 3

35. BaxnuBo, 106 KOXKHa CTOPOHa Mana CnpaBefJIvMBY Ta PiBHY MOXJIMBICTb
aprymeHTyBaTMi CBOIO NO3ULi0 AK 3 NUTaHb GaKTy, TaK i 3 NUTaHb NPaBa,
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a TaKOX Mana nNpaBo pearyBaTu Ha NOAAHHSA iHLIOI CTOPOHM Ta CNPOCTO-
ByBaTy ix. O6MABI CTOPOHM NOBUHHI MaTW 3MOTY BifKPVBATW JOKa3N
BiAMOBIAHI MaTepiany B gocTynHuin cnoci6. OBC npuckopioe npouecy,
arne BoJIHOYacC CTBOPIOE PU3VIK 36iNblueHHs iHGOopMaLiiHOro nepeBaHTa-
YeHHs (Lo crnoBinbHI0e 06pobneHHs iHpopmauii). 3 ornagy Ha Le, Xxoya
Crnopu HeobXigHO PO3rNsaAaTV BIPOAOBXK PO3YMHOIO CTPOKY, CTOPOHM
MOBUHHI MAaTU HEOOXIgHWUI ANA pearyBaHHA yac.

MpakTuka EBpoONeiicbKOro cyay 3 Npas NOANHN

MpuHUMN PIBHOCTI CTOPIH Nepenbayae, o KoXHa CTOPOHA MOBUHHA MaTuh
PO3yMHY MOXNMBICTb MPEeACTaBUTK CBOIO CMIPaBy, 30KpeMa JoKasu, B YMOBaXx,
AKi He CTaBNATDb 1l B CYTTEBO HEBUTiAHE CTaHOBULLE NMOPIBHAHO 3 ONOHEHTOM
[«JleTiHuny npoTn XopaarTii» (Letinci¢ v. Croatia), N2 7183/11, n. 48, 3 TpaBHA
2016 poky].

KepisHui npuHumn 4

36. Mig yac po3pobneHHsa OBC BapTo KepyBaTUCA MiXXHAPOAHO BU3HAHMU
TEXHIYHMMW CTaHAAPTamMU, AK-OT MPUHLMMAN YHIBEPCANbHOMO AM3anHy B
KoHTeKcTi IKT. Lle nepepbavae opieHTOBaHW Ha KOpUCTyBaya nigxig i
BiACYTHICTb NepeLkon y BukopucTtaHHi OBC uepes 6ap’epu B TeEXHIYUHOMY
AV3aliHi | GYHKULIOHANbHUX MOXMBOCTAX, @ TAKOX BapTiCTb BUKOPU-
CTaHHA. [JoTpMMaHHA UUX CTaHAAPTIB 3p0OWTb KOHTEHT fOCTYNHUM A1
LUMPLLOTrO KONa NoAen, AK-0T N0 3 06MeXeHMM MOXITUBOCTAMY, i 3pO-
6uTb OBC gocTynHilnm Ana KoprcTyBauis 3aranom. 3okpema, OBC moxe
He 06MeXXyBaTNCA BUKITIOYHO TEKCTOBOK KOMYHIKaLli€to, @ YMOXKIMUBIO-
BaTW Bi3yanbHy 1 ayfioKOMYyHiKauito cTopiH (Bigeo- abo aygiokoHde-
peHuii). BapTo cnpustu pospobneHHto cnctem OBC, wo no3BonaAwTb
BMKOPUCTOBYBATU ePeKTUBHILWI BUAM KOMYHiKauin. Lle He BuKntoyae
po3pobneHHs cuctem OBC, wo 3abe3neuyioTb MOXNMBICTb HaraToBa-
piaHTHOro BUOOpPY BMAiB KOMYHiKaUii (TeKCTOBOI, ayaio, BisyanbHoi abo
pi3Hux IKT). OBC mMae ¢pyHKLiOHYBaT! HanexHo, 3abesneyytoun KoHdi-
AeHUINHICTb KOMYHIKaLii Ta JO3BONAOUYM BCTAHOBUTU KOHTAKT, AKOMY
He NnepeLKoaKaloTb »KOAHI NPaKTUYHI abo iHWi obcTaBuHM [«Mapceno
Biona npotu Itanii» (Marcello Viola v. Italy), N 45106/04, nn. 63-77, €CIJ1
2006-XI (BuTarn); «fony6esa npotu Pocii» (Golubeva v. Russia), N2 1062/03,
17 rpynHAa 2009 pokyl.

KepiBHui npuHumn 5

37. OBC 3a cBOE€I0 NPUPOAOI0 MOXKe 3a6e3MeUnTyi EKOHOMIIO KOLITIB i CTaTK
€KOHOMIUYHOI0 anbTepHATUBO PO3rNAQY, WO 34iNCHIOETbCA TPpaau-
LifHMM cnocobom. AlK HAacnifoK, MOXHa OYiKyBaTH, O BapTiCTb BUKO-
pucTtaHHa OBC anAa cTopiH Ma€e 6yTu NprYHANMHI TaKO CaMolto, Lo 1
BapTICTb AOCTYNYy A0 CUCTEMU NPABOCYAAA 3 BUKOPUCTAaHHAM pecypciB
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6e3nocepenHbO Ha Micli. 3a HAABHOCTI 3arajibHUX NPaBU 3BiNIbHEHHS
BiZl BUTPAT i HagaHHs 6€30MN1aTHOT JONMOMOTHY iX BapTO 3aCTOCOBYBATU
no OBC.

KepiBHWI npuHUWn 6

38. Heo6xigHO NOBIAOMAATI CTOPOHM NPO Te, L0 iXHIO CNpaBy PO3rnAagaTu-
MyTb 3a gonomoroto OBC i3 3acTOCyBaHHAM MeXaHi3My LUTYYHOTO iHTe-
nekTy. 30Kpema, CTOPOHU MatloTb MPaBo Ha iHpopmaLilo Npo niacTasu
3aCToCyBaHHA B iXHi cnpaBi onepaui 3 06pobKM faHnX i3 BUKOpUC-
TaHHAM LLI. Taka iHpopmaLia mae onucysaTi 1 HaCNigKM Takoro 3acTo-
CyBaHHA. Lio BUMOTY Npo30pocCTi TaKoX MiATBEPAXKEHO BCiMa HAABHUMM
peKomeHAaUiAMN, ETUYHUMWN KOAEKCAMU I KEPIBHUMW NPUHLMUNAMK, Y
AKNX BU3HAYEHO €TUYHI CTaHAAPTY A5 PO3PO6NEHHS, BNPOBAAKEHHS
Ta BMKOPVICTaHHA LWUTYYHOTO iHTENEKTY, AK BCTaHOBNeHo Pagoto €sponu,
opraHamu OOH, €sponencbkm Cotozom, OECP Ta iHWMMK MixkHapoa-
HUMM IHCTUTYLiIAMW. PO3POOHUKY, iHXKeHepK, MOCTaYanbHUKK, agMiHi-
cTpaTopu Ta npodecinHi kopnctyBadi OBC MatoTb AOTPMMYBATUCA LX
CTaHJapTiB.

PigHicmb cmopiH
KepisHui npuHuun 7

39. Y KepiBHUX NPUHLUMUNAX YiTKO BKa3aHo, Wo OBC He mae no36aBnsaTtu
CTOPOHY npaBa 6yTu 3acnyxaHot cygom. MNpaBa Ha fgoctyn Ao cyay,
3MarasibHe NPoBaAXeHHA Ta ePpeKTUBHUI 3aCib CYAOBOr0 3aXMCTY € OCHO-
BOMOJIOXKHUMM MPaBaMu, AKi rapaHTOBaHO EBPOMNENICbKOK KOHBEHLL€l 3
npaB noanHKW. MNonpn cBO BaXXNNBICTb, LN AOCATHEHHS eeKTUBHOCTI
Ta NPUCKOPEHHA CYA0UNHCTBA HE MOXKYTb BMMPABAOBYBaTW MOPYLUEHHSA
LMX npas.

KepiBHW1 npuHuun 8

40. He3anexHicTb i 6e3CTOPOHHICTb NpOoLEeCiB MPUAHATTA PilleHb Y MeXKax
OBC € HanBaxxnuBilWMMKN BUMOraMy Afs 3abe3neyeHHs JOTPUMAHHSA
CTaHZapTiB €BpONenCcbKoi KOHBEHLII 3 NpaB ntoguHu. [losipa i BneBHe-
HicTb B OBC dpopmytoTbCa 3aBAAKM HelOMYLLEHHIO yrepeaeHocTi (abo
6y [ b-AKOro cy6’eKTMBHOIO CNPUNHATTA HAABHOCTI yNepeaKeHOoCTi) o0
iHTepeciB 6yab-AKoi 3i CTOpPiH. [yHKT 1 cTaTTi 6 EBpONEnCcbKoi KOHBEHLiT
3 MpaB NIOAMHU NPAMO BKa3ye, WO cyf Mae ByTn HesanexHum i 6e3cTo-
pPOHHIM. Lle e BaknuBiwe B KOHTEKCTi MexaHi3miB OBC, ocKinbkun BoHM
MOXYTb Nepefbayaty npouec, y AKOMy cyansa He NpUcyTHin ¢isnyHo,
YHaCNifOK YOro MOXKYTb BUHUKHY TV NUTAHHA JOBIpW.

KepiBHui npunHUun 9

41. 3HaHHA MaTepianiB cnpaBu, 30KpeMa MaTepianiB, HaAaHMX IHWNMN
CTOPOHaMK, i JOCTYN 4O HUX € HeO6XiAHOW YMOBOI CrpaBeasiBoOro
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po3rnagy. [lo Toro x matepianu cnpasy, BKKOYatoun BCi BiANOBigHI MeTa-
JaHi, MaloTb OyTV AOCTaTHbO TOYHVMM 1 [OKAAHVMMU, WO6 CTOPOHM 3a
6a’KaHHAM MOTIY OCKAPXKUTM TX 3MICT. AKLLO CTOPOHI OpaKye Yacy, BapTo
nepen6baunTyi MOXNIMBICTb OJ1 TaKOT CTOPOHN 3anpoCUTU 0OAATKOBUIA
yac. Lli kepiBHi npuHUMAN OXOMNIOKTb HE NnLLe JOCTYN A0 AOKYMEHTIB,
nofaHuX iHWMN CTOPOHaMM, @ 1 MaTepianu Cnpasu, AKi 4acTo MiCTATb
JOKYMeHTaLito, Wo Nigrotysas CyA.

MpakTuka EBpoONeiicbKOro cyay 3 Npas NOANHN

Bumora «3maranbHOCTi» NpoBageHHA BiANOBIAHO A0 cTaTTi 6 EBpONencbKol
KOHBEHLii 3 NpaB NorHN nepefbadyae MOXKINBICTb 0O3HANOMUTUCA i3 3ayBa-
eHHAMN abo foKasamu, fKi Hajana iHWa CTOPOHa, i MPOKOMEeHTYBaTH iX.
«3MaranbHiCTb» Mo CYTi 03HAYaE, O BiANOBIAHI MaTepiany abo JoKa3n MaloTb
6yTn gocTynHi o6om ctopoHam [«Pyi3-MaTteoc npoTu IcnaHii» (Ruiz-Mateos

V.S

Hokasu

pain), 23 yepBHA 1993 poky, n. 63, Cepia A N2 2].

KepiBHun npuHumn 10

42.

Barknuneo 3abe3neunTu, WWo6 CTOPOHM po3rnagy, y AKOMY BUKOPUCTOBY-
toTb OBC, He onMHANNCA B HEBUTIAHOMY CTaHOBULLi Yepes BigCYTHICTb
poctyny go undposux nocnyr abo Hepo3yMiHHA TOro, AK Ui nocnyru
npautotoTb. OBC mae O6yTn AKOMOra 3pyyHilLM 418 KOpUCTyBauiB i npa-
LII0BATM TaK, WoO He nopyluyBaTun iHTepeciB 6yab-AKoi 3i cTOpiH. [AuB.
KepiBHi NpnHUMNN WOA0 enekTPOHHNX A0Ka3iB (30Kpema, YacT1HY Npo
OCHOBHI NPUHLMNN).

KepisHui npuHumn 11

43.

BukopurcTaHHA eneKkTPOHHNX AOKa3iB MOXe CTBOPUTU 0Co6nMBI Npo6-
nemMu Ana CTOPOHMU, siKka 6axKa€ OCKapPXUTN aBTEHTUUHICTb abo uinic-
HiCcTb Taknx fokasis. OBC mae 3abe3neuyBaTi BiANOBiAHI rapaHTii 3aana
NoJiereHHA Takoro ocKapeHHs. [1na 4boro MokHa BMKOPUCTOBYBATU
iHCTpyKLUii, WwabnoHn abo iHWi iHcTpymeHTW. Hanpuknag, y pasi ockap-
YKEHHSA eneKTPOHHUX A0Kas3iB, Ti CTOPOHI, AKa NOAJAE L fOKa3n, MOXe
3HaJobMTNCA NPOAEMOHCTPYBATHY X aBTEHTUYHICTb, HANPUKNag, Yepe3
HaZlaHHA MeTafaHnX abo OTPUMaHHSA BiAMOBIAHOrO PO3NOPALKEHHSA NPO
OTPVMAHHS JOAATKOBUX AAHUX Bif iHLWKMX OCi6, AK-OT NOCTAYabHUKIB
TpacTtoBux nocnyr. [JoCTOBIPHICTb eNeKTPOHHUX JaHUX MOXHa AoBe-
CTn 6yab-AK1UM cnocoboM, HanpurKnag, 3a JONOMOrot KeanidikoBaHUX
eNIeKTPOHHMX NignuciB abo iHWMX aHanoriyHNX MeTodiB igeHTndiKauii
 3ab6e3neyeHHs UinicHOCTi gaHuX. BapTo goTprmyBaTnCA NONOXeEHb
HaLiOHaNIbHOrO 3aKOHOJABCTBA, AAKi BCTAHOB/IOIOTb JOKA30BY CUNY Aep-
XaBHUX (0dILifHNX) eNEeKTPOHHMX CUCTEM, WO FreHePYOTb eNeKTPOHHI
JoKa3u. Kpim Toro, CropoHam BapTo [03BOJINTY OCKAPKyBaTW CBiAYEHHA
eKCnepTiB, AKLLO TaKi CBIAYEHHA MOXKYTb BU3HAUUTW pe3ynbTaT po3rnagy.
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Y BCix umx Bunagkax OBC mae goTprmyBaTmCA MixKHapOAHMX CTaHZAPTIB,
LL|O 3aCTOCOBYIOTbCA A0 aHaNi30BaHVX AaHWX, HaNnpyKnag, CTaHAapTiB,
ony6/iKoBaHVX MiPXKHAPOAHUMY IHCTUTYLiAMW 3i CTaHAapPTM3aLil, AK-OT
MixkHapoaHa opraHisauia 3i ctaHgapTu3sadii (ISO). CrangapTusauis moge-
nel KOMyHiKaLii MoXe 3a6e3neunTy 3HaYHe NigBuLLeHHA epeKTBHOCTI.
[nB. KepiBHi NpyHUUNU WOJ0 eNeKTPOHHUX [OKa3iB (30KpeMa, KepiBHi
npuHumnu N2 17-24 po3ainy Npo BifNOBiAHICTb eNEKTPOHHNX AOKA3iB).

KepiBHUI npuHumn 12

44. Ocobnusi NnpobnemMn MoOXyTb BUHUKHYTU MNif Yac po3rnAagy fOKasiB y
cypax i3 BUKOpMCTaHHAM MexaHi3mis OBC. Ui npobnemun BKasyoTb Ha
HeoOXigHICTb NOCNiIAOBHOCTI B pOOOTi 3 fOKa3aMu. BaxknmBo yHMKaTK
cynepeusinBoi CyAoBOI MPAKTUKN i CNPUATA IOPUANYHIN BU3HAYEHOCTI.
3 ornAgy Ha e HauioHanbHa NpaBoBa CUCTeMa MOXe A03BOSINTY CTO-
pOHaM CNMpaTnCA Ha NonepeaHi pilleHHs, yxBasieHi cyqoM y noaioHmx
abo ifeHTnYHMX cnpaBax. Lle moxe ONOMOrT! CTopoHam CTPYKTYpy-
BaTW CBOI JOKA3M Ha OCHOBI TakMx NonepefHix pileHb abo WwabnoHis,
onpunilogHeHNX cygamu Ha BebcTopiHkax. [lep»aBu-uieHn MOXYTb
BMAATU KOHKPETHI pekoMeHauii, Hanpuknag, wogo ¢opmaTy AaHux,
AKi 6yne nogaHo AK gokasu. OgHakK Taki pilleHHA He MatoTb NigpuBaTK
He3aNeXHiCTb CyaaiB.

EgpekmusHe nposaodxeHHs
KepisHui npuHymn 13

45. OcKinbKK 3HaYHa KiNbKiCTb pilleHb EBPONENCbKOro cyay 3 Npas IoANHN
CTOCYETbCA MOPYLLEHHA CTaTTi 6 EBPONENCbKOI KOHBEHLLiT 3 MpaB MoaUHM
B KOHTEKCTi HaAMipHOI TPMBaoCTi Cy[0BOro po3rnaay, AnsA Aepxas-une-
HiB BKpal BaXkJIMBO aKTUBI3yBaTW 3yCUIINA WOAO YCYHEHHSs L€l npo6-
nemu. EpeKTrBHe NpoBagXeHHA BMMAra€ YHUKHEHHA HEBUMPABAAHUX
3aTpumMoK. Y ubomy KoHTekcTi OBC Hagae nepeBary. Kpim Toro, 3aBasaku
BMKOPWCTaHHIO KOMMOHEHTIB LUTYYHOTO iIHTENEKTY MOXKHa iCTOTHO MOKpa-
wmT poboTy cyay. BukopuctaHHa komnoHeHTiB LI moxe npuckopuTn
npoueaypy " ymoXnnBuT 6inbll NOBHUI aHani3 cnpasu. EGekTnBHoro
NPOBaAMXeHHA MOXHA JOCATTY TiNIbKM 32 YMOBM MaKCMMasibHOI palioHa-
nizauii npouecy. 3o0Kpema, Cya NoBMHEH BUMaratu GpisuyHoi NPUCYTHOCTI
CTOpiH nuwe B pasi notpebu. OBC moxke JOMOMOITN YHUKHYTK HEOb-
XigHOCTI y Pi3NYHIli NPUCYTHOCTI He NnLLEe CTOPIH, @ M iHLIKMX YYaCHUKIB
npouecy, YMsa NPUCYTHICTb B iHWIOMY BUMNagKy 6yna 6 HeobxigHoto, Lo
YacTo CTBOPIOE Npobnemu 11 ynoBinbHIOe Npouec. barato gepxas-une-
HiB y CBOIX CyAax BUKOPVCTOBYIOTb BileOKOHpepeHLii 3 ocobamu, AKi
nepeObyBatoTb y BigaaneHomy Micui, W06 3a6e3neunTtu, Hanpuknag, ABKy
cBigKiB i ekcnepris. [MpaBunbHO po3pobneHe OBC TakoK 103BONIAE OnJia-
4yBaTW CyAOBi BATPATU B PEXMMIi OHManH. [lne. KepiBHi npnHUmMnin wopo
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€NeKTPOHHMX JOKas3iB (30Kpema, KepiBHI npuHUMnu 1-5 po3giny npo ycHi
[lOKa3n, ofleprkaHi uepes BigdaneHi kKaHanm 3B'A3Ky).

MpakTnka EBpoONeiicbKoOro cyay 3 Npas NOANHN

CBOE€I0 BMMOrOIO PO3rNAAaTU CrpaBy BMNPOJOBXK «PO3YMHOro CTpoky» Cya
NigKPeCoe BaXXNMBICTb BiiNpaBieHHA NpaBocyaas 6e3 3aTprMOK, AKi MOXYTb
NoCTaBUTU Mif 3arpo3y Noro epeKTUBHICTb i OBIPY A0 HbOro [«X. NpoTU
@OpaHuii» (H. v. France), 24 xoBTHA 1989 poky, n. 58, Cepia A N2 162-A; «KatTte
Knitcke pge na panaxe npotu Itanii» (Katte Klitsche de la Grange v. Italy),
27 »0BTHA 1994 poky, n. 61, Cepia A N2 293-B].

[JepxaBa Mmoxe 6yTv Br3HaHa BifNoBifAanbHOK He NuLle 3a 3aTPUMKY B pPO3-
rMAAi KOHKPETHOT CNpaBy, a 11 3a He3[aTHICTb 36iNbLINTM pecypcu Ana po3rnagy
HaKomnMuyeHux cnpas abo 3a CTPYKTYPHi HeoNiK/ CyOBOI cMCTeMU, AKi Npu-
3BOAATb [0 3aTpUMoK. OTXe, ANnA po3B’A3aHHA NpobnemMm HeobrpyHTOBaHOI
3aTPVIMKM Cy[JOBOrO NPOBAXeHHA AepxKaBaM Tpeba BXKUTK HU3KY 3aKOHO-
[aBuux, opraHizauinHux, 61oAKeTHUX Ta iHWKX 3axofiB [«PyTKoBCbKUM Ta
iHWi npoTu NonbLi» (Rutkowski and Others v. Poland), N2 72287/10 Ta 2 iHwwi,
n. 128, 7 nunHa 2015 poky].

KepiBHun npuHuun 14

46. OcobnuBy yBary BapTo NpUAINATA ToMy, o6 NpoBaaKeHHA He 3aTA-
rysanocsa 6e3 HeoOxigHOCTi yepe3 TexHiuHi TpygHoui. LLlo6 yHUKHYTH
Heba)kaHOro BMMBY Ha AiANbHICTb CyAY, 3aBXKAN MatoTb OyT! AOCTYMHI
anbTepHaTUBHI BapiaHTW Ha TOV BUNaAoK, AKWo cuctema IKT nepebyBae
Ha TeXHiYHOMY 0O6C/TYrOoBYBaHHi 260 Ma€ TexHiUHi Npobnemu. Taki TEXHIUHI
TPYOHOLLi He MaloTb WKOAWUTX CTOPOHAaM, i 3@ NOTpebu NoBMHHA iCHY-
BaTV MOX/UBICTb KOPUTYBaHHA CTPOKIB, AKI NepefbayaloTb HaKNageHHs
CaHKLU,T.

KepiBHui npuHuun 15

47. Ana 3abe3neyeHHA epeKTUBHOrO, CBOEYACHOrO Ta aflekBaTHOro BUPI-
LUEeHHA CNOoPIB i IX 3MEeHLWeHHA AepXaBu-UYfleHN MOXYTb BNPOBaAUTHY
nipamiganbHy mofesnb BUPILLEHHA CNOPIB, 3rif4HO 3 AKOIO BUHECEHHA
pilleHHA cyaaeto € OCTaHHIM PiBHEM Takoro BUpIiLLeHHA. [lpyXHe Bpery-
NIOBaHHA cropiB i3 3actocyBaHHAM ABC Mmoxe 3a6e3neunTin eKOHOMIYHO
edpeKTUBHUN i Binbl 3a10BINbHUI ANA CTOPIH pe3ynbTaTt, HiXk CyqoBUNA
po3rnag. OgHak cnpobu BupiwnTK cnip 3a gonomorot ABC fo nopy-
LUEHHA CyJOBOr0 PO3rAgy MatoTb 6y TV PO3YMHMMU 1 HE MalOTb CTaBUTY
nig 3arpo3y abo 3anepeuyBaTy JOCTYN A0 CYAY AK OCHOBOMOJIOMXKHE
NpaBo, 3axuLleHe CcTaTTelo 6 EBPONeNCbKOi KOHBEHLiT 3 MpaB NIIOANHM.
BuKopucTaHHA 3ragaHnx BuLLEe MeTOiB i MexaHi3MiB He MOBMHHO CTBO-
ptoBaTh iCTOTHMX 3aTPUMOK ab0 iCTOTHO 36inbluyBaTL BUTPATN CTOPIH.
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BuHeceHHsA piwieHHA
KepiBHu npuHuun 16

48. O3HaNOMNEeHHA CTOPIH i3 pe3ynbTaTaMmu MPOBAIPKEHHS, Y AKOMY 3aCTO-
coyBanoca OBC, € BanMBUM i3 TPbOX NpuunH: 1) ana 3abesnevyeHHn
PiBHOCTI CTOpPIH Wopno iHpopmauii, 2) Ana 3abe3neyeHHA MOXIMBOCTI
peTenbHOro BUBUYEHHA pe3ynbTaTiB i iX OCKap»KeHHA 3a noTpebu Ta 3) ana
BM3HaUeHHA HanpAMy PO3BUTKY 3aKOoHoAaBCTBa. Y KoHTeKcTi OBC Han-
Ba)KNMBILUMMM YNHHMKAMW € TPOMaACbKWIA KOHTPONb i BUMOra npo
npoBefeHHA Po3rNAay B PO3YMHUIA CTPOK i3 JOTPUMAHHAM HaNleXHOT
NpaBoBoOIl NpoLueaypu.

KepiBHui npuHumn 17

49. Llen KepiBHUI NPUHLMN BMMNAMBAE 3 NpaBa Ha NybniyHe BMHeECEHHA
CYAOBOrO pilleHHA. Y NyHKTi 1 cTaTTi 6 EBpONencbKoi KOHBEHLIT 3 NpaB
NIOANHY NPAMO BKa3aHO, L0 CY10Be PilleHHS NPOrosiowyeTbcsA nybniyHo.
OpfHakK e He BUMara€ 3a4nTyBaHHSA pilLeHHA Y BiOKPUTOMY CyOBOMY 3aCi-
JaHHi. MoXHa BUKOPWCTOBYBATH iHLUI CNOCOOM ONPUOAHEHHS PilLeHHS,
Hanpuknag, HagasaTtu pileHHA 3a 3anuTom [«Mo3ep npoTu ABCTpii»
(Moserv. Austria), N© 12643/02,n. 101, 21 BepecHsa 2006 poky]. Y KoxxHOMY
oKpemomy BuUnagKy dbopmy onpunogHeHHA HeobXiAHO OLUiHIoBaTU 3
ornagy Ha ocobnnBOCTi KOXHOrO OKpemMoro npoBageHHsa [«[peTTo Ta
iHWi npoTwn Itanii» (Pretto and Others v. Italy), 8 rpyaHa 1983 poky, n. 26,
Cepia A N2 71; «AkceH npotn HimeuunHu» (Axen v. Germany), 8 rpygHsa
1983 poky, n. 31, Cepia A N2 72]. Hanprknag, NOBHU TEKCT pilleHHA
MOHa PO3MICTUTU Ha CanTi cyay. 3riAHO 3 NPaKTUKO EBPONENCHKOro
cyay 3 NpaB JIIOAUHU BMMOTa NPo Ny6iyHe NPOronoLeHHs BBaXKaeTbCA
LOTPVMAHOL0, AKLLO NMOBHUI TEKCT pilleHHA 6yno BHECEHO 10 CY[0BOro
peecTpy, a OTXKe, BiH CTaB AOCTYNHUM AnA BCiX («[TpeTTo Ta iHwWi npoTtn
ITanii», 3ragaHa BuLle, nn. 27-28).

lpaso Ha o6rpyHmosaHe piweHHA
KepiBHun npuHuun 18

50. KoxHe cypoBe pilleHHs, yxBaneHe 3 BukopuctaHHam OBC abo 3a cripu-
AHHA OBC, Mmae 6yTu UiTKM, W06 KOXKEH YYaCHUK NPOLIeCy Mir 3p03yMiTu,
yomy cyg nigTpumye nesHy nosmdito [«CepABiH Ta iHWI NpoTn YKpaiHnu»
(Seryavin and Others v. Ukraine), N° 4909/04, nn. 55-62, 10 ntoToro
2011 poky]. OBC He BigMiHA€E NpaBa Ha OTPMMAHHA NOACHEHHA yxBaJse-
Horo piweHHA. Cya Ma€ HaBeCTU AOCTaTHbO AeTasi30BaHi apryMeHTu.
O6car 0608B'A3KY WOA0 06rpyHTYBaHHA 3a1eXKUTb Bif XapaKTepy pilleHHA
 06CcTaBMH cnpasu. BapTo BUBUMTY OCHOBHI apryMeHTV CTOPIH, AKi BUMa-
ratoTb KOHKPETHOI Ta YiTKOT BiaNoBiAgi. HaneXxHo o6rpyHTOBaHiI pilleHHA
HeoOXifHi, No-nepLue, AnA TOro, Wo6 3aneBHUTY CTOPOHN B TOMY, LLO iXHi
aprymeHTn 6yno BpaxoBaHO Mif Yac yxBaJieHHA pilleHHs, i, no-apyre,
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Wo6 AOMOMOrTY CTOPOHI BUPILLIWTKY, YN MA€E BOHA JOCTAaTHbO MiACTaB
ONs1 OCKAPXKeHHSA pilleHHA. TiNbKM Yepe3 BUHECEHHA OOIPYHTOBAHOIO
PiLLEHHA MOXKHa 3a6e3MeunTy rPOMALCbKININ KOHTPOJIb 3a BiANpPaBieHHAM
npasocyaasn. Lle o3Havag, Wwo woHanmeHwe pesynbtaT NPOBagXeHHA
Ma€ 6yTI BiJOMUM CTOPOHAM.

BUKOHAHHA piwieHHA
KepisHun npvHumn 19

51. BUKOHaHHA OCTaTOYHOrO N 0OOB’A3KOBOrO PilleHHA, YXBaNeHoro B
pe3ynbTaTti po6oTn mexaHiamy OBC, ma€ 6yTv HeBigAiINbHOK YaCTUHOIO
«rpaBa Ha cya» AnA uinen ctaTTi 6 €BponencbKoi KOHBEHLIT 3 npaBs
nognHu. KoxHa CTopoHa CyoBOro po3rnaAgy i3 3actocyBaHHAM OBC mae
NpPaBOo Ha BUKOHAHHA CyJOBOrO PilleHHs, @ 3aTPUMKa Y BUKOHaHHI Cyao-
BOrO pilLleHHs He Ma€ By TV TaKolo, KA MOPYLLYE MPAaBO CTOPOHM Ha crpa-
BefnuBMI cya. [paBo Ha BUKOHaHHSA CYQOBMX pilleHb HabyBae e Ginb-
LLIOrO 3HaYEeHHA B KOHTEKCTi aMiHICTpaTUBHOro npoBagxeHHA [«apaxi
Ta iHwWi npotu An6aHii» (Sharxhi and Others v. Albania), N° 10613/16,
n. 92, 11 ciunAa 2018 poky]. OBC moxe cnpuATU NPUCKOPEHHIO BUKO-
HaBYOro NPOBafXEHHA TaK CaMo, AK MOXXe NPUCKOPUTK CTafito NpoBa-
IKeHHA. Hanpuvknag, HauioHanbHe 3aKOHOAABCTBO MOXKe nepeabavaTu
HafCWIaHHA CYAOBOMY BUKOHABLIIO BUKOHABYOro SINCTa B €NeKTPOHHIN
¢dopmi 6e3nocepenHbo Yepes IT-cuctemy. EnekTpoHHNMI 3B'A30K i3 Cyao-
BVM BMKOHAaBLIEM JO3BOJAE WBMALLE | NPOCTille KOHTPONOBATN BUKO-
HaHHA CYAO0BKX pilleHb.

MpakTuka EBponeiicbKoro cyay 3 nNpas NOANHN

HemoxnunBo yaButy, o6 y nyHKTi 1 cTaTTi 6 6yNno JoKnagHoO onucaHo npoue-
CyarnbHi rapaHTii, HagaHi CTOpoHam NpPoBafXeHHA (cnpaBeanuee, Ny6niyHe i
LIBMAKE MPOBALXKeHHs), ane He nepefabayeHo 3aXUCTy BUKOHAHHA CyLOBUX
piweHb <...>. BiATak BUKOHaHHSA pilleHHs, yXBaneHoro 6yab-AKMM CyfioM,
cnig po3rnagaT AK HeBigAiNbHY YaCTUHY «Cy[OBOro npouecy» ana uinemn
CTaTTi 6 EBPONENCbKOT KOHBeHLUIT 3 npaB nognHu [«bypaos npotn Pocii»
(Burdov v. Russia), N 59498/00, n. 34, €CIJ1 2002-11l]. Tomy Heob6rpyHTOBaHO
TpMBasa 3aTpUMKa Y BMKOHaHHI 0OOB'A3KOBOro CylOBOrO PillleHH:A MoXe
nopyLysat KoHseHuito [«bypgos» (N2 2), Ne 33509/04, n. 66, €ECI1J1 2009].

HauioHanbHUM npuknag: Jiutea

CnpaBy WoAo CyAOBUX HAKa3iB MPO CTAFHEHHA KOLWTIB 34e6inblioro pos-
rMAQATb i3 BUKOPUCTAHHAM OHMaMH-3BePHEHHA 1 LMdPOBOro ynpasiHHA
cnpasamu. CyioBi HaKa3u 3a3BMYai BUAaloTb AK L PpoBi 0QiLliHi JOKYMEHTH
i3 3aXULLEHVMN eNEKTPOHHMMM NiZNUcamu, AKi B eN1eKTPOHHI GOopMi MOXKHa
nepenaTyi CyiOBOMY BMKOHaBLEBI /151 3abe3neyeHHs BUKOHAHHS.
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Mpaso Ha cydosuli nepeasnsd y cnpasax, No8’a3aHUX i3 BUKITIOYHO
asmomamu308aHUMU PiLUEHHAMU

KepiBHu npuHuun 20

52.

53.

He moxe 6yt egmHoi abo NpocToi BigNoBigi Ha NUTaHHA NPO Te, AK Mae
30iMICHIOBATNCA NPaABO Ha Nepernaj pileHHs, yXBaneHoro 3 BUKOPUC-
TaHHAM enemeHTa OBC, ocKinbKu Lie 3anexunTb Bif XxapakTepy 1 obcary
BignosigHoro enemeHTa OBC. Akwo OBC Bigirpae nuwie gpyropsagHy ponb
i NpOCTO fONOMara€ CyaAi B NpoBafXeHHi, HEMaE NPUYYH BiACTynaTu Big
CTaHAAPTHMX NPaBUN OCKaPKeHHS, AKi 3aCTOCOBYIOTbCA 10 MPOBafXeHb,
WO He MicTATb enemeHTy OBC. OgHaK ue NuTaHHA CTa€ BUPILIANIbHNM,
Konu iHcTpymeHTM OBC € iIHCTpyMeHTaMuM ANA yXBaneHHA CyTo aBTOMaTu-
30BaHuX pieHb. CueHapil, y Aknx mexaHizmu OBC 3aCTOCOBYIOTbCA ANA
YXBaJIeHHA CyTO aBTOMaTM30BaHVX PilleHb, BapiloloTbCA Bif HE3HAUHMX
Cnpas, AKi Nerko aBToMaTn3yBaTU, OCKiNbK/ BOHW IOPUANYHO NPOCTI, a
MexaHi3m OBC 37e6inbLIoro 3aCTOCOBYIOTb AJIA PO3pPaxyHKiB A0 CKnag-
HUX CNpaB, Y AKX BMKOPUCTOBYIOTbCA HOBITHI MeXaHi3MM LITYYHOrO
iHTeneKxTy.

OpHak came B LbOMY KOHTEKCTi Ha nepLwnm niaaH BUXOAnUTb CcTaTTa 13
€BponelicbKoi KOHBeHLUIT 3 npaB ntoauHu. Ctatta 13 nepegbavae, Wwo
KOXeH, uni npaBa Ta cBob6oan, BM3HaHI B Uil KoHBeHUii, 6yno nopy-
LIEeHO, Ma€ MPaBo Ha ePeKTBHUI 3acCib PUANYHOTO 3aXMCTy B Hauio-
HanbHOMY opraHi. CTopoHam Ma€ 6yTy [O3BONIEHO OCKAPXKYBaTK CYTO
aBTOMATN30BaHI pilleHHs i BMMaraTtu, Wob Taknin nepernag 3nincHio-
BaB cyaaA. €BpONencbKmin cyq 3 npas NIOANHU He YTOUHIOE, Ha AKOMY
piBHI Ma€ peanizoByaTncb Lel 3aci6 pugnuHoro 3axmucty. GakTmyHo
MOX/MBI ABI MoJeni: Aep>kaBa-ufeH BUPILLYE, Y/ BAPTO 34iNCHIOBATU
nepernag Ha TOMy » CyAOBOMY PiBHi ab0 Ha BMLWOMY anenauinHomy
piBHi. BukopnctaHHAa OBC MOXe BiAKpUTU HOBI LWAAXM 3aXUCTY NopyLue-
HUX NPaB y HaLliOHaNbHUX CYAOBUX CUCTEMAX. 3 OMNAQY Ha YHiKalbHUN
xapakTep OBC gep»aBa-yneH Moke NPUIHATY pilleHHA (He3anexHo Bifg
HaABHMX MeXaHi3MiB nepernagy) Npo CTBOPEHHA OAATKOBOIo NpoLiecy
nepernsgy Ha TOMYy X PiBHi, Ha AKOMY OyJl0 yXBaJleHO aBTOMaTM30BaHe
piweHHs. ABO X AepKaBa-unieH MOXe 3an1LLNTY Nepernsag cnpasu cya-
[Eel0 Ha HaABHOMY PiBHi OCKap»KeHHA. Y Oyab-AKOMY pasi B LnX KEPiBHMX
NPVHLUMNAX He BCTaHOBIEHO BMMOTM/ aBTOMAaTMYHOIO nepernagy BCix
aBTOMATM30BaHMX pilleHb abo 3MiHW HAABHOI MoZeni nepernagy.

MpakTuka EBponeiicbKoro cyay 3 Npas NOANHN

Y cTatTi 13, y AKill npamMo ngeTbca Npo 060B'A30K AeprkaB 3axumLLaTi NpaBsa
NIOAVHW NepeayciM y mexax BlaCHMX MPaBOBUX CUCTEM, BCTAHOBJIEHO
[OaTKOBY rapaHTito, Aka 3abe3neuye edeKkTMBHE KOPUCTYBAHHSA LMW Npa-
Bamu [«Kygna npotu Monbuyi» (Kudta v. Poland) (BIM), N2 30210/96, n. 152,
€CINJ12000-XI1].
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KoHcynbTaTuBHa pagia eBponencbKux cyaais — BucHoBok N2 14 (2011)

BnpoBapxeHHA IT y cyaax €Bponu He NMOBUMHHO WKOAUTU «1IOACBKOMY
0651MYYto» Ta CMBOIYHOMY 3HaueHHIo nNpaBocyaas. <..> paBocyans mae
3anNMWaTUCA ryMaHHMM, OCKiNIlbKM BOHO CTOCYETbCA Hacamnepes nogen Ta
CropiB MiXK HAMWA.

Mpo3opicTb BukopucraHia OBC Ta Bumoru fo cyaoBux 3acigaHb
Mpo3opicme y po3pobneHHi ma yHKyioHy8aHHi mexaHiamie OBC
KepisHui npuHumn 21

54. Mpo3opictb OBC ma€e BupilwanbHe 3HaYeHHA. 3aana CNpUAHHA JOCTyny
[0 NpaBocyaaA Tpeba po3’AcHI0BaTM POMAACLKOCTI MPUHLIMNN PO3P06-
NeHHA 1 poboTn mexaHiamis OBC 3po3yminoto mosoto. IpomaacbKicTb Mae
po3ymiTn Hacnigkm BukopmctanHA OBC i 3HaTy, wo OBC npautoe fobpe Ta
Lo pe3ynbTaTy BUPiLLEHHA CNOPIB 3a MOro CNPUAHHA € CNpaBeaInBUMU.
Lli KepiBHi NPMHLMNIN BUXOAATb 3a MeXXi MPOCTOI BUMOTU LLIOAO ONPWIIIOA-
HeHHA OCHOBHOT iHbOpMaLii Npo po3pobieHHs i BUKopuctaHHa OBC B
iHTepHeTi. [1nA 3anyyeHHA rpoMagCcbKOCTi MOXHa BUKOPUCTOBYBATU Pi3Hi
meToaun. CnpaBxHi KOMYHiKaUilHi cTpaTerii Ta noniTnka nepefbayatoTb
npecpenisu, BigeoTpaHcnALii, a Takox BebiHapy abo ny6nikauii B coui-
anbHUX MepeXkax. [lepaBn-UieHn MOXYTb MOACHUTU FPOMAACHKOCTI,
wo OBC pobuTtb npaBocyaa JOCTYMHILLUM, 30KpeMa Yepes BiiCyTHICTb
HeobxiAHOCTI Gi3NYHOI NPMCYTHOCTI B Cyai, EKOHOMIiO BUTPAT Ha MOI34KY
B CY[, MOXNUBICTb NOAABATU JOKYMEHTU 3@ JONMOMOIOK eNeKTPOHHNX
3acobiB, 3abe3neyeHHA JOBIPY i 3BMEHLLEHHA CTPecy ANA ocib, AKi npea-
CTaBnATbL cebe B CyJOBOMY NPOBALKEHHI.

My6niyHi ma ycHi c/iyxaHHa
KepiBHWI npyHUMn 22

55. HianbHicTb TpaguuinHoro cyny (pismuHoi 6yaisni cyny) € oueBMAHOMO
LNA rPOMafCbKOCTI 1 MOXe 6yTu nepesipeHa npeAcTaBHUKaMU rpo-
MafCbKOCTi Uepes BifBiadyBaHHA Ny6NiuYHUX cryxaHb. IHWa piy, Konw
NpoBaZXeHHA abo oKpeMmi ClyxaHHA NPOBOAATb AUCTAHUIHO B efnekK-
TPOHHI opmi 3a gonomoroto mexaHiamis OBC. Bapto nam’aitaty, y yomy
nonAarae meTa Ny6AiYHNX CyxaHb: BOHW JO3BOMAIOTb IPOMaACbKOCTI
30iNCHIOBATV TPOMAACHKIMI HAarNAL 3a pPilleHHAMM Ta CyOBMM MPOLECOM.
3abe3neyeHHs NPO30POCTi NPOBafMXeHHA B Takumi cnocib € popmoto nia-
3BITHOCTI, AKa NigBuLLYye cnpaBeanmBicTb. Taky GpyHKLUiO rpoMagCcbKoro
KOHTpPOJI0 HeO6XiaHO 3abe3neunTy 1 Nig Yac AUCTaHLINHOMO eNeKTPOH-
HOro NPOBafXeHHA 3 BUKOPUCTaHHAM iHCTpyMeHTiB OBC. Linx uinen
MO>KHa JOCArTU AK TPaAULINHUMM, TaK | HOBMMM 3aco6amum. 3 TeXHIYHOTo
nornagy undpoBi Cyam MOXHa 3p06UTY BIKPUTUMU HaBITb GinbLue Hix
6ynisni GisnuyHUX cyniB. KOHKpeTHe TexHiYHe pilleHHA 3aneXxuTb Bif
BiANoBigHOI npouenypu. Hanpuknag, AKWO BipTyanbHi ClyXaHHA B CyAax
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3aMiHIOITb cypoBe cnyxaHHs, OBC Moxe 3abe3neunti KOHTPONbOBA-
HUIA JOCTYN FPOMAACbKOCTI 10 BiPTYanbHUX CNyxaHb Ta iHpopMaLlii 6e3
HeoObXigHOCTI $i3nYHOI NPMCYTHOCTI cnocTepirayis y 3ani cygy. OBC He
BVMIMara€ opraHisauii TpaguuiiHix nyonivyHuX ciyxaHb, ane il MOXHa
3aCTOCOBYBaTU AnA 3abe3neyeHHA NyONiYHOCTI ClyxaHb Mif Yac BUKO-
pucTaHHA iHcTpymeHTiB OBC, aki 3abe3neuytoTb BigaaneHy (BipTyanbHy)
MPUCYTHICTb HA CNTyXaHHSAX CTOPIH, CBifKIB, eKCnepTiB abo KOroch i3 HuX;
cyani Ta/abo cnocTepirayi MOXKyTb BogHOYAC OyTU Gi3UYHO NPUCYTHIMM
B 3a51ax cyay abo 6yfb-sKMX iHWMX NPUMILLEHHSX, A€ MOXHa TPaHCIo-
BaTW CYAOBI CnyxaHHA. Y Oyab-AKOMYy pasi BUMora nybniyHmx cnyxaHb
He BMMAraec Bif, AeprKaB-ufieHiB BiAKPMBATK BipTyasnbHi ClyXaHHA AN
HeOoOMEMXKEHOI 0 YMC/la OAHOUYACHVX TPAHCALUIN ANs IPOMAACbKOCTI, TaK
CaMo AK KinbKicTb MicUb y GpisuHOMY 3ani cyy Takox obmexxeHa. byab-
AKUI TaKni BapiaHT Ma€ nepenbayatyi HaNeXHi rapaHTii Woho 3axucTy
NepCcoHaNIbHUX Ta iHIWMX KOHOIAEHUINHUX AaHNX, JOCTaTHbOT Kibepbes-
NeKn N iHWKX NPUHLUUNIB, NPO AKi MAETbCA B LMX KePiBHUX NPUHLMNAX.

KepiBHUI npuHumnn 23

56. OBC He cnpaMoBaHe Ha 3aKpWTTA CyaiB i 3anis 3acigaHb. loro meTa
NnonArae B NiABULLEHHI epeKTUBHOCTI Ta pe3ynbTaTUBHOCTI. MNpaBo Ha
yCHe cnyXxaHHA He 000B'A3KOBO BMMarae ¢i3nyHoi NprucyTHOCTI, a Bige-
OKOHdepeHLii MOXyYTb Y HaneXXHUIM cnocib rapaHTyBaT CTOPOHAM IXHE
npaBo, Hanpuknag, AKWO CTOPOHU AOOPOBINbHO BIAMOBNATLCA Bif
npaea Ha $i3nyHy NpUCYTHICTb [«Bonognmup Bacunber npotn Pocii»
(Vladimir Vasilyev v. Russia), N© 28370/05, nn. 81-90, 10 ciuHA 2012 poky].
3anexHo Bif cnpaBy, BigeoKoHdepeHLii, y AKX yYaCHUKN MOXKYTb YyTu 1N
6aunTV OAMH OHOTO B PEXMMI peanbHOro yacy (i B AKux nepepdayeHo,
L0 Ha CBigKiB He TUCHYTb NO3a eKPaHOM Ta L0 0cOoby CBiAKiB HanexHo
BCTAHOBJIEHO), MOXKYTb PYHKLIIOHYBATU AK «yCHi» C/TyXaHHA (3a yMOBY, LLO
TEXHOOriA NpaLtoe Ha 060X KiHUAX TpaHCNALT Ta i MOXXHa apXiByBaTK).
YCHe cnyxaHHA He 3aBXan HeobxigHe ans 3abe3neyeHHA yyacTi CTOPiH Y
npoBagXeHHi. Mo)KHa NPOBOAUTY MMCbMOBE NPOBaLMXEHHA 3 BUKOPWC-
TaHHAM MexaHi3miB OBC 3a ymoBY, IO CTOPOHM MaloTb NPaBO Ha yCHe
cnyxaHHa y Gopmi nepernsagy Ha TOMy caMOMy PiBHi abo CllyxaHHsA Ha
anenAuinHomy eTani NpoBagXeHHA. Hanpuknag, B agMiHiCTpaTUBHOMY
NPOBaAKEHHI YCHE CNTyXaHHA B NEBHOMY OpraHi € 000B’A3KOBMM TiflbKK
B AleAKMX BUMNagKax, a yBary Oinblie 30cepeeHo Ha NpaBi Ha aKTVBHY
y4yacTb y MPOBaAKEHHI B LUIMPOKOMY PO3YMiHHI Ha 6yab-AKoMy Oro eTani.
Taka yyacTb He BMMarae ycHUX ClyXaHb, a nepefbayae MOXNMBICTb CTO-
POHM BNCNOBUTM CBOIO AYMKY MPO MaTepianu cnpasu, 30Kpema 3ibpaHi
[JOKa3u Ta KNoMoTaHHA, NOAaHI iHLWO cTopoHoto [«Binbxo EckenaHeH
Ta iHwWi npotn OiHnangii» (Vilho Eskelinen and Others v. Finland) (BI),
Ne 63235, n. 74, €CIJ1 2007-1]. BukopuctaHHa OBC moxe nigBuwmtn
ePeKTUBHICTb MMCbMOBOTO NPOBAMKEHHS.
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IHWIi nuUMaHHs Npo3opocmi, 30Kkpema 2poMaodCbKuli KOHMPOJib
KepiBHWI npuHuun 24

57. TapaHTii He3aneXHocCTi Ta 6e3CTOPOHHOCTI CylOBOI BNaan HeobxigHO
epeKTUBHO iHTerpyBaTu B Cy[OBi NPOBafMXeEHHA, Y AKUX 3aCTOCOBY-
eTbca OBC [«ArpokomnneKkc npotu YkpaiHu» (Agrokompleks v. Ukraine),
Ne 23465/03, n. 136, 6 »x0BTHA 2011 poKy]. OBC mae 6yTu npo3opum i3
nornAagy BCTaHOBJIEHHA 0Ccobu i HaneXKHOCTi nocTavanbHuKiB OBC, a
TaKoX 0Ci0, WO BCTYNaloTb y CYAOBUI NPoLEC, 1 aMiHicTpaTopiB Mexa-
Hi3miB OBC. Jep>kaBam-uneHam BapTO YXBanUTX NOAITUKY, CNPAMOBaHy
Ha BUABJIEHHA Ta BperytoBaHHA KOHONIKTY iHTepeciB y OBC.

KepiBHui npuHUmn 25

58. TapaHTii, 3aKkpinneHi B NyHKTi 1 cTaTTi 6 EBPONENCbKOI KOHBEHLIT 3 NpaB
NIOJMHK, MICTATb 3060B'A3aHHA CKNagaTy BCi fOKYMEHTU, NiAroTOBEHI
B Mexax OBC, 30kpema ocTaTouHe Cyl0Be pillleHHA Ta iHLWi pileHHA abo
NOBIAOM/IEHHSA, YiTKO 3p03yMifioto MOBOK. MoBa CKnafaHHA IOKYMEHTIB
Ma€ yMOXNMBNOBaTV eeKTUBHE BUKOPUCTaHHA CTOPOHamMu Byab-AKoro
HaABHOrO MpPaBa Ha OCKapPMeHHA.

KepiBHu npnHUmn 26

59. MpouenypHi npasmna, 3actocoBHi 1o OBC, maloTb HagaBaTV PO3yMiHHA
npouecis BupiweHHA cnopy. Lli npaBuna matoTb BiANOBIigaT BMMOram
CyCninbCTBa, YCTAaHOBU Ta NPaBOBOI 6a3un, Y Mexax AKUX iX 3aCTOCOBY-
toTb. 30KpeMa, mexaHizamu OBC matoTb nepenbavaTt npouenypu ycy-
HEHHA Y/HHMKIB, AKi MOXYTb 3aLLUKOAUTY CNPaBEANINBOMY BUKOPUCTAHHIO
OBC. Hanpuknag, y mexxax OBC moxke 3Hagobutuca poskputn abo npum-
XOBaTy Pi3Hi YacTuHM iHbopMaLil 3anexxHo Bif cTagii npouecy 1 Tuny
KopucTyBaya. 3 ornagy Ha ue B OBC MOXHa iHTerpyBaTu HU3KY 3ax0giB 3i
3HWKEHHSA PU3KKIB i NiABYLLEHHA 6e3MneKuy, Lo LMPOKO 3aCTOCOBYHOTb B
iHLWMX ceKTopax, 30KpeMa B 6aHKIBCbKOMY CEKTOPI, CUCTEMi OHNalH-Na-
TeXiB i cekTopi oXxopoHU 3a0poB'a. Ll npouenypn HeobxigHO BpaxyBaTy
B apxiTekTypi OBC.

KepiBHu npuHumn 27

60. BignoBigHy iHdopmaLito MOXKHa PO3MICTUTV Ha BeOCalTi Cyay B 3pyYHili
i JOCTYnHiNn ana kKopuctyBaya ¢opmi. Hanpuknag, Ha BebGcanTi cyay
MO>KHa 3aCTOCOBYBATV NOCAYr1 3 NePeTBOPEHHA TEKCTY Ha aydio3anuc.
EbekTnBHe ynpaBniHHaA iHpopmaLieto OBC rapaHTye, wo iHbopmauia €
JIOCTOBIPHOI0 1 HAZIHOIO, IT MOXKHA LUBWAKO 1 NIErKO 3HAWTW, iT 36epiraloTb
YNPOAOBX HANEXHOro nepiofy, BUKOPVCTOBYIOTb i3 3aco6amMm 3axucTy
Ta HaNeXxHo 3axuwatoTb. [1po3opicTb NpoueaypHUX NpaBui, 3aCTOCOB-
Hux go OBC, cnpusAe nigBuLLEeHHIO JOBIPW, NiA3BITHOCTI, BIAKPUTOCTI Ta
ebeKTUBHOCTI.
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CneuianbHi nuTaHHA, noB’A3aHi 3 IKT-xapakrepom metogis OBC
Kibepbe3neka
KepiBHun npyHumn 28

61. Cnctema NpaBocyaaA € BpasnMBOIO Yepes Ynmpas CKnagHiwi n unic-
NeHHiwi Kibepataku Ha cyau. BukopuctaHHsa OBC BuKnukae no6oto-
BaHHSA WoJ0 36inblweHHA KiNbKOCTI MOpYyLLIeHb 6e3neKu, fKi MOXyTb
3arpoXKyBaTu LiNiCHOCTi Cyf0BOT ccTeMM 11 06PO6ITIOBAHMX HEKO AaHUX.
Kibep3arposu € Linkom peanbHoOl Hebe3nekow A cMCTeM NpPaBo-
cynnn. IcHye pr3sunk, Wo CyfoBi JOKYMEHTW Ta QOKAa3M MOXYTb CTaTu
06’eKTOM MaHinynALin i atak. lNopyLweHHs 6e3nekn MoXxe NPU3BecTr Lo
nigpobneHHA abo po3KpUTTA KOHOIgeHUiNHOI iHbopMaLii. 3 ornagy Ha
ue cyam MOXyTb PO3MIAHYTU MOXMBICTb 3aNpPOBafXeHHA MeXaHi3MiB
nigBuLLEeHHA 6e3neKkn gaHux. € cnocobm 3anobirT TakMm NOPYLLEHHAM
B IKT (Hanpuknapg, yepes 3HMXKEHHA PU3NKY BUHUKHEHHA aTakuy) Ta/
a60 NoM’AKWNTK TX HAaCNiAKKU (HanpuKnag, Yepes 3aBYacHe MnyaHyBaHHA
npaBUIbHUX Lil y pa3i aTaku). [lyxke BaxknvBo, W06 AepKaBu-usieHn
3abe3neynnu HanexxHun piseHb Kibepbesnekn cuctem OBC Ta ix uinic-
HicTb. MexaHizmy OBC noTpebyioTb 3ax1CTy Bif HECAHKLiOHOBAHOTO
BUKOPUCTAHHA CUCTEMU 30BHILLHIMM CTOPOHaMM 1 OTPUMAHHA 3aKpUTOT
iHbopmauii. MatoTb icHyBaTV BHYTPILLHI OOMEXeHHS LWoA0 NOBHOBAXeHb
Ha JocTyn Ao iHdopmauiigna 3abe3neyeHHs TOro, Wob CTOPOHM Cropy
He Manu pocTyny Ao iHGopmalLlii, AKy BOHM He MaloTb Npasa OTPUMYBaTH.
Lle BMMmarae HapinHoi ayTeHTUdIKaLii Ta KOHTPOMIO JOCTYNY.

62. Y [logaTky A0 Ui€i NOACHIOBANbHOI 3aNUCKN MICTUTbCA KOHTPONbHUN
nepenik NTaHb i3 Kibepbesnekn AnA AepxKaB-UneHis.

KepiBHui npuHUmn 29

63. Baxknueo, Wwo6 nig yac npoektyBaHHsa OBC y cuctemy 6yno imnnemeH-
TOBaHO cucTemy 6e3nekun. besneky HeobxiAHO rapaHTyBaTU NPOTArOM
YCbOro CTPOKY po60TM MexaHiamy OBC 3a LONOMOrot NpoLecis NPoek-
TYBaHHA 1 pO3p06neHHs, AKi MOCTINHO YOOCKOHANIOIOTHCA AN 3HVKEHHSA
PV3KKy 3anodifaHHA WKOAW Yepes 310BMUCHY eKcrnyaTauito. IcHye aBa
OCHOBHUX MPUHLMNK, AKMX HeOOXiAHO AOTpUMYyBaTUCA, — «be3neKa 3a
NMPOEKTYBaHHAMY | «6e3neKa 3a 3aMOBYYBaHHAM». [leplumnii npuHUUN
03Hauyae, Wo BCiM, XTO 6epe yyacTb Y NPOEKTYBAHHI 1 pO3PO6IEeHHI
npoaykTis, nocnyr i npouecis IKT, wo cnpusaoTs OBC, pekomeHA0BaHO
Ha MOYaTKOBUX eTanax NPOEKTYBAHHA Ta PO3POONEHHA BXKMBATU 3ax0-
LiB LOAO MaKCMManbHO MOXNBOIO 3aXMCTy 6e3nekn LUnx NpoayKTiB,
nocnyr i npouecis — Tak, W06 MoxHa 6yno nepepbaunTn KibepaTaku
Ta MiHimi3yBaTu ix Hacnigku. MpuHumny «be3neka 3a NPOEKTYBAHHAM»
HeoOXigHO JOTPMMYBATUCA HA HaMpPaHiINX eTanax NPOEKTYBAHHSA
po3pobneHHs ana 3axucty 6e3nekn OBC. MpuHUMN «6e3neKa 3a 3aMOBYY-
BaHHAM» O3HAYag, WO NPOAYKTU, Nocnyrn Ta npouecn IKT, wo cnpunaTb
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OBC, cnpo€eKTOBaHO Tak, o6 3a6e3neynTi BULLMIA piBEHb Oe3MeKu, SKni
Ma€ [JO3BONIUTU NePLUOMY KOPUCTYBauy OTpMMaTu KOHGIrypauito i3 Mak-
CUManbHO 6e3neyYHVIMN HaNaLTYBaHHAMY 3@ 3aMOBUYYBAHHAM, a OTXe,
3MeHLUY€E HaBaHTa)KeHHA Ha KOPUCTYBaYiB, AKe MOB'A3aHe 3 HeOOXiAHICTIO
HaNlaWToOBYBATU NPOAYKT, nocnyry abo npouec IKT.

64. CepTudikauia Bigirpae BaxxnmBy ponb y NigBuULLEHHI JOBipyW 1 6e3nekn
npogayktis, nocnyr i npouecis IKT, wo cnpusatote OBC. BoHa nepepb6auae
KOMMNEeKCHMI Habip npaBus, TEXHIYHUX BUMOT, CTaHZAPTIB | npoueayp.
o6 npopemMoHCcTpyBaTn pr3mK Kibepbesneku, cepTudikat MoxKyTb
6yTV TPbOX rapaHTOBAHWX PiBHIB (6a30BWIA, iICTOTHUI, BUCOKUI), AKI €
CNiBMipHMMM 3 PiBHEM PU3KKY, MOB'A3aHOro 3 nepenbavyBaHM BUKO-
pUCTaHHAM NPOAYKTY, nocnyrn abo npovecy 3 nornagy NMOBIPHOCTI i
Hacnigkis iHUMAeHTy. [Ina oTprMaHHA NeBHUX PiBHIB cepTUdikaLii moxe
3HAaAOOUTNCA HAABHICTb HaLliOHANIbHOI NPABOBOI CUCTEMU, LLLO AO3BOSISIE
 perynioe BUNpobyBaHHA Ta TECTYBAHHA HAa NPOHUKHEHHSA B (fepaBHi)
cuctemu IKT.

3axucm npag n11oOUHU, 30KpemMa 3axucm NepcoHaIbHUX 0aHUX
KepisHui npuHumn 30

65. Ypaau gepkaB-uneHis, 3aKoHOAABL,i, CYAU, @ TaKoXK PO3POOHMKN, BUPOO-
HUKKM 11 nocTayanbHuKy nocnyr OBC mMatloTb MNOCTIMHO OLHIOBATL MOX-
NNBI HeraTMBHI HaCNigKM 3aCTOCYyBaHHA MeTofiB i MexaHiamis OBC ana
npaB i OCHOBONONOXHKX cBOOO NMOAVHM i 3 ornAAy Ha Ui Hacnigkm
3aCTOCOBYBaTW nonepeKyBanbHUA Nigxig, WO FPYHTYETbCA Ha Bigno-
BiHMX 3ax0faXx i3 3anobiraHHsA Ta NOM’AKLWEHHA pU3nKiB. Ha BCix eTanax
06p0o6KY, BKNIOYHO 3i 36MpaHHAM AaHMX, iM BapTO 3aCTOCOBYBATU NiaXif,
«npaBa NIoANHN 3a NPOEKTYBAHHAMY | YHUKATU NOTEHLUiINHMX ynepe-
IPKeHb, 30Kpema TrX, AKi MOXyTb 6y T HEHaBMUCHIMM ab0 NPYXOBaHUMU,
i pr3KKiB gUCKpUMiHaLii abo iHWKWX HeraTMBHUX HACNiAKIB ANna npas i
OCHOBOMOJIOXKHMX CBOGOA NIOANHM.

KepisHui npmnHumn 31

66. HeobxigHo 3abe3neunTu BignNoBigHICTb YCiel 06pOOKMN NepcoHanbHUX
JaHNX i3 BUKOPUCTAHHAM MexaHi3miB OBC i3 3aKkoHO4aBCTBOM MPO 3aXMUCT
JaHux. KnioyoBrMun enemeHTamu Lboro Nigxoay € 3aKOHHICTb, YeCHICTb,
BM3HAUYEHHA MeTV i NPOMNopPLiiHICTb 06P0OKU AaHWUX. BaXnBummn BUMO-
ramu TakOX € BigMOBiganbHiCTb 3a BifMNOBIAHICTb Ta AOTPUMAHHA BUMOT
(nig3BiTHiCTb), Npo30picTb, 6e3neKka gaHUX i ynpasniHHA pU3nKamu.

KepiBHu npuHumn 32

67. 3axu1CT NepcoHanbHKX AaHNX Mae Oy Tv npioprTeToM i 3abe3neuyBaTnca
HanexHnmn pecypcamu. HegocTtaTHIN 3aXMCT MOXKe YCKNaAHUTW JOCTYN
[0 cyais. Llen pu3mk BapTo 36anaHCOBYBaTV HaBYaHHAM MPaLiBHUKIB
CyiB 3aXUCTy MNEPCOHaNbHUX AAaHWX, YiTKOK MOMITUKOK Ta KePiBHUMM
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NPVHLUNAMN 3aXUCTY AAHUX, NPOBEAEHHAM ayAUTIB 3aXUCTY JAHUX i
epeKTVBHUM BNPOBAXEHHAM iX pe3ynbTaTiB. CyyacHi pexxumu 3axucTy
HaHVX [SK-OT oHOBNieHa KOHBeHLis Mpo 3axucT ocib y 3B'A3Ky 3 aBTO-
MaT130BaHO 06p0o0OKOI NepcoHanbHux aaHux (ETS N2 108)] sigirpa-
I0Tb BaXKNTMBY POJb Y 3aXWCTi NPaB i iHTepeciB Cy0'eKTiB NepCoOHaNbHNX
paHux. [lep>kaBaM-uneHamM BapTo NpUAINNTU ocobnmsy yBary KepisHum
NPVHUMAaM i3 NUTaHb WTYYHOIO iHTENEeKTY N 3aXMCTy AaHUX, yxBane-
HUM y 2019 poui KoHcynbTaTUBHMM KOMiTeTOM KOHBEHLiT Mpo 3axumcT
0cCi6 y 3B'A3Ky 3 aBTOMATM30BaHO 0O6POOKOID NEPCOHANbHUX AaHWX
(T-PD) Pagn €Bponu.

68. «TexHiuHi Ta opraHisauiriHi 3axoam» y 3HaY€HHI LMX KepiBHUX NPUHLM-
nie — ue dyHKLUIT, npoLecn, 3acobu KOHTPO, CUCTEMM, MpoLeaypr
Ta 3axoAu, BXUTi ANA 3axX1cTy 11 3abe3neyeHHs 6e3neKkun nepcoHanbHMX
JaHux, 06pobntoBaHmx y mexax cuctemu OBC. Li 3axoan € Bumoroto
ana 6esneyHoi 06pobkuy, 3anobiraHHA NopylueHHAM 6e3neku, 3abes-
rneyeHHA BiAMOBIAHMX onepaTopiB, 3anNMCiB NPO AiANbHICTb 3 06PO6KY,
NMPOEKTYBaHHA M MiLHOI OCHOBY 3aanA 3abe3neyeHHsA 3axXUCTy Npas i
cBob60op KopurcTtyBadis OBC. KoHKpeTHi 3axoaun nepefbayatoTb, 30Kpema:
i) 3aXMCT Bif HECAHKLIOHOBAHOIrO JOCTYNYy A0 KOH}IAEHUINHNX JaHNX,
AK-OT NepCoHanbHi AaHi, KOHOIAEHUHI Hoy-Xay 1 kKomepLiiHa iHbopMa-
uia abo iHWi BuamM noteHuUinHo uyTnmBoi iHdopmaLii, 3ibpaHoi B npoueci
OBC; ii) 3a6e3neyeHHs LinicHOCTI AaHWX 3347151 BUK/TIOUYEHHSI MOXKITUBOCTI
Heb6a)kaHOI 3MiHM ab0 BUAANEeHHsA JaHWX, WO CTOCYIOTbCA eNeKTPOHHNX
npouecyanbHUX JOKYMEHTIB, 30KpemMa CaMoro pilleHHA Yn JOKas3is;
iii) BMABNEHHA WaxpancTBa 3 60Ky CTOPiH, OCKINbKN Yepe3 OHNaNH-KOH-
TEKCT cyani Moxe OyTu CKnagHille BCTaHOBUTY 0COBY CTOPOHM.

KepiBHun npuHumn 33

69. BnpoBagxeHHAa OBC moxe CTaHOBUTM 3arpo3y AnA NPUBATHOIO KUTTA
0Ci6, TOMy Mg Yac TaKoro BNPOBaAKEHHA BapPTO BPAXOBYBaT/ aCMeKTu
eTUKM Ta NpaB NoguHu. Mae icHyBaTU HaneXHUin 6anaHC MiX NPaKTY-
HOH LiHHICTIO BIAKPUTUX BAHUX | HEAQOTOPKAHHICTIO MPMBATHOMO XUTTA
cy6'eKTiB nepcoHanbHux gaHux. Mexaniamu OBC BapTo NpoekTyBaTh 1
pPO3p06AATY BifNOBIAaNbHO, KEPYUMCh MPVHLMMAMU «HeJOTOPKaHHICTb
MPUBATHOMO XMTTA 3@ 3aMOBYYBAHHAMY | KHEJOTOPKAHHICTb MPYBATHOTO
KUTTA 3@ NPOEKTYBAHHAMY. «HefOTOPKaHHICTb NPMBATHOIO »KWUTTA 3a
3aMOBYYBAHHAM» O3HAYaE, WO Cya MaE 3abe3neunt 06pobKy nepco-
HanbHUX JaHWX i3 MaKCUManbHUM 3aX1CTOM HeJOTOPKaHHOCTI NpuBaTt-
HOrO »KWTTA, a <HeOTOPKAHHICTb MPUBATHOIO XNTTA 3@ MPOEKTYBAHHAM»
03HAYaE€, WO Ha HalpaHilmx eTanax npoektyBaHHA OBC HeobxigHO
BMPOBaAXKyBaTK TEXHIYHI Ta OpraHisauiliHi 3axou Tak, wob i3 camoro
noyvaTKy 3a6e3neunTi 3axXmCT NPUHLMNIB HeAOTOPKAHHOCTI MPMBATHOTO
MKUTTA Ta 3aXMCTY NepPCOHANbHUX AAaHNX.
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KepisHui npnHumn 34

70. ICHy€ pU3MK TOrO, L0 33471 3HUXKEHHSA BapTOCTi BNpoBagxeHHA OBC gep-
»KaBu-unieHw BupiwaTtb nepenaty nnatdopmu OBC 30BHiLWHIM NpoBali-
fAepam B 06MiH Ha JOCTYN [0 0COOUCTUX JaHUX KOPUCTYBauiB. Takox
MoxnuBo, Wwo OBC ekcnnyaTyBaTUMyTb KOMMaHii, 6i3HeC-moaenb AKNX
I'PYHTYETbCA Ha BiACTeXeHHi AaHux. [loTpMmMaHHA BUMOT HeJoTop-
KaHHOCTi NprBaTHOCTI BUMarae, wob KoMepLuinHe BigcTexxeHHA, Npodi-
ntoBaHHA abo TapreTuHr He 6ynu BbyaosaHi B cuctemu OBC, ocKinbKm
Taka [iANbHICTb NOTEHLiIMHO CEPMO3HO BMIMBAE Ha 0COOUCTY cBOGOaY
Ta aBTOHOMIIO NtoJen i MOXe NPU3BeCcTU A0 ynepeaeHocCTi N ANCKpU-
MiHaUii. kwo Bci abo 6yab-Aka yacTuHa mexaHiamiB OBC nepefaetbca
30BHILWHIM NpoBarepam, i3 HUMU BapTo yKiagaTun 'PYHTOBHUI fOTOBIp
Ha 06p0OOKy NepcoHanbHUX JaHUX, AKWIA rapaHTyBaTUMe AOTPMMAHHA
3aKOHOAABCTBA MPO 3aXMCT NepCoHabHUX AaHUX i peanisauito npas oci6
Ha 3aXMCT NepPCOHaNbHNX JaHMX.

IHWi NuTaHHA (WO He BUNNNBAIOTDb i3 NPaKTUKN EBponeicbKoro cyay 3
npas NIOANHM)

TecmysaHHA, MOHIMOpUHz, MOOepHi3ayis, 00CioxeHHA ma po3pobrieHHsA
KepisHui npuHumn 35

71. Ana 3a6e3neyeHHs BOOCKOHAIEHHS TEXHONOTiT AepKaBaM-uieHaM pPeKko-
MeHAO0BAHO cTUMyntoBaTy nporpec y cdepi OBC wnsaxom po3pobneHHs
M NiATPUMAaHHA TaKMX MexaHi3MiB CamoCTiliHO abo Yepes CTUMYJIOBaHHA
HeypsaoBux Ta/abo NpUBaTHMX NPOEKTIB i Nporpam. Po3pobneHHA mexa-
Hi3miB OBC matoTb ¢diHaHCyBaTh (AKLLO Lie AOLiNbHO 1 MOXNMBO) Aep-
»aBHi opraHv 33114 3MiUHeHHA cycninbHoi foBipu 4o OBC. MeToto Takoro
¢diHaHCcyBaHHA MoXe ByTU CTBOPEHHA cepefoBULLa, CPUATINBOIO A
po3Butky OBC BignosigHo fo ctaten 6 i 13 €EBponencbKoi KOHBEHUT
3 npas noguHu. 3miHn y cdepi Kibepnpasocynna matoTb BigbysaTuca
nia BAIBOM CyAy, @ He TexHosnorin. BignosigHi gocnigxeHHA MOXYTb
3aNOBHUTU NPOrafiHN B MPABOBUX | TEXHIYHMX 3HAHHAX i NONINWNTK
¢dyHKLioHyBaHHA OBC.
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72. MeToto TectyBaHHA OBC € ouiHKa noro BignoBigHOCTI BCTAaHOBAEHUM
NpaBoOBMM, NpoLUecyasnbHNM i TEXHIYHUM BUMOram. Hanpuknag, 3aB-
AAKn TectyBaHHI0 OBC MOXHa nepeBipuTyY, UM MPUBOAUTD KOXKEH TUM
BBEEHHS AaHUX KOPUCTyBayem A0 GaxkaHOro pesynbraTy. TecTyBaHHA
MaE€ I'PYHTYBATUCA Ha TaKUX YMHHMKaX AKOCTI, AK HaAiINHICTb, 3pYYHICTb
BMKOPWCTaHHSA, LiNiCHICTb, 6e3neKa, GyHKLiOHaNbHICTb, ePpeKTUBHICTD,
MOIfIbHICTb, eKCMTyaTaliliHi AKOCTi Ta CYyMiCHICTb. [lOCTaTHE TeCTYBaHHSA
Ta fOOMpPALIOBaHHA Nepes BBEAEHHAM Y fito 3a6e3neuytoTb epeKTUBHICTb
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i IpUIHATHY foAaHy BapTiCTb. TicHa, NOCTiMHA yYacTb MalibyTHIX KopuUc-
TyBauiB JOMOMara€e 3BeCcT Jo MiHiMymy 6yAb-AKi PO36iXKHOCTI MixX
notpebamu, BUKNageHMY Ha nanepi, i Tum, Ak IT-paxisui BMpilyoTh
X Ha NpaKTuUli, i LO3BONAE NepeopiEHTYBATX 3aNPONOHOBAHI TEXHIUHI
PiLeHHS, AKLLO Lie MOX/MBO 1 He BM/IMBAE Ha rpadik NpoeKTy abo noro
BApPTICTb. BUNpoObyBaHHA Ha NiNOTHUX 00'€KTax HAZAE MOXKUBICTb OTPU-
MaTy iHpopMaLilo Bif nepLmnx KOpUCTyBayiB, NepLl Hi>XK 3aTBEPAUTY
HaCTYMHWI eTan NPOEKTY abo PO3ropHYTU NOro B LUMPLIOMY MacLuTabi.
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73. Ina HaneXHoro NpoeKTyBaHHA MexaHi3my OBC HeobxigHO HanaroagnTu
KOHCTPYKTUBHUIA Aianor MiXk TUMK, XTO PO3p0o06SA€ TeEXHONOTIo, | TMK,
XTO BiANOBIJa€E 3a yXBaneHHA CYAOBUX pilleHb. [lepKaBu-uieHn mMmaioTb
cami BUpIiLYBaTK, AKUX 3aLlikaB/IeHUX CTOPIH i AKOK MipOo BapToO 3any-
yaTu, OCKINbKY Ue 3anexnTb Big Tnny koHkpeTHoro OBC. [eAki 3 Hux
BMMaraioTb GinblIMX pecypciB Bif 3aLliKaBNeHUX CTOPiH, Hanpuknag
3anyyeHHA KomnoHeHTiB LI, a geaki — meHwmx. CynoBi opraHy MOBUHHI
6paTy aKTUBHY y4YacCTb B eTarnax TeCTyBaHHA Ta NinoTyBaHHA. Y Lbomy
KOHTEKCTi TaKOX BaX/IMBO 3abe3neunTy, WWob npoekTyBaHHA OBC He nos-
6aBnAno cyanis iXHbOI 30aTHOCTI yXBantoBaTyh piweHHA. OgHakK cyaai He
€AVHI daxiBLi, AKX MOXHa 3any4nTn [0 NPOEKTYBaHHS. Y fianosi MoXyTb
6paTy yyacTb i iHWIi 3aLiKaBneHi CTOPOHM, AK-OT afBOKaTy, NPaLiBHUKM
cyniB i KopucTtyBaui cyny. PO3po6HMKM TeXHONOTiT MOBUHHI NparHyTu
Kpalie 3po3yMiT! cuctemy npaBocyaas i CnisnpawioBaTh i3 cyaaamm i
npauiBHMKamu cyais, WwWob apxitekTypa IKT Bignosigana notpebam sk
cypiB, Tak i rpomagcbkocTi. ApxiTekTypa OBC Takox Ma€ 6y Tv FHy4Koto 1
roToBOIo J0 ajanTaLlii 1o CyfoBOro npeLefeHTHOro npasa abo NpaKTUKN.
binblwe iHpopmauii anB. y KepiBHNX NprHLUMNaXxX WOAO 3MiH y HanpAaMi
Kibepnpasocyaas (AHani3 BUKOPUCTOBYBAHWUX iHCTPYMEHTIB i KOPOTKUIA
BVKNaJ KPaLLOi NPaKTUKNM), yXBasnieHnX EBPONEnCcbKOK KOMICIEI 3 MUTaHb
epeKTMBHOCTI NpaBocynaa 7 rpyaHa 2016 poky.
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74. OBC NnoBMHHA 3anuwaTCA Ha Cy4aCHOMY PiBHI HafaHHA NOCAyr i Tex-
HONOriYHMX iHHOBaUiN. KoxeH MexaHiam OBC npoxoauTb nepios ekc-
nnayaTauil Bii NOYaTKOBOro MaaHyBaHHA A0 NPUMNMHEHHA eKcnsyaTtauii.
MexaHi3zm OBC Ma€ UnKNivyHMIA XapaKTep, TOOTO BiH NOCTINHO BAOCKOHa-
NIOETbCA Yepes 3MiHW 1 MofepHi3aLito. HeobxinHo perynapHo 3amiHio-
BaTW 3acTapine obnagHaHHA abo nporpamHe 3abe3neyeHHs, MOAEPHI3y-
BaTV crcTemu 6e3neku M NOCTiMHO BAOCKOHaNoBaTh MexaHismu. KoxHa
JeprKaBa-usieH Ma€ BU3HaUuUTX BNACHY ONTUMAasbHYy NPaKTUKY A1 Pi3HNX
eTaniB po3pobneHHa OBC.
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MiosuweHHa 06i3HaHOCMi, HAB4YAHHA Ma ocsima
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75. MNigBurLieHHA 06i3HAHOCTI, HABYAHHA Ta OCBITA Pi3NUYHUX | OPUANUYHNX
0Ci6 € KI0YOBMM UMHHMKOM ANA YCMilHOMo 3aCTOCyBaHHA METOAIB i
MexaHi3miB OBC i 3a6e3neueHHA 10ro po3pobneHHA Ta BUKOPUCTAHHS.
HeobxigHO BXMBaTK 3ax0f4iB WOAO BAOCKOHANEHHA HU3KM LINPPOBUX
HaBMYOK (Bif 6@30BMX O PO3BUHEHMX) Pi3HMX COLliaNibHO-EKOHOMIUHUX
rpyn. o HUX HanexaTtb UMPPOBI HABUYKU ANA NITHIX Nt0Aen Ta iHWnX
LiNbOBMX Fpyn, AK-OT 0CO6U 3 iHBaNigHiCTI0. [lep>kaBHi OpraHun AK OCHOBHI
nocTavanbHUKN CYQOBUX NOCAYT Ta MexaHiamis OBC Takok NoTpebytoTb
BiAMOBIAHMX 3HAHb | HABMYOK. 30KpPEMa, BOHU MaloTb OYTU KOMMNETEHT-
HUMW B NMUTaHHAX Po3po6neHHA mexaHi3miB OBC 3 ornagy Ha noTpebu
rpomMag Ta 6i3Hecy Ta BUMOr1 EBPONENCbKOI KOHBEHLT 3 NpaB OANHN
3a471A CTBOPEHHA i 3MiLHeHHA cycninbHoi gosipu go OBC.

PekomeHpgauia Rec(2004)4 KomiteTy MiHicTpiB fep)KaBam-usieHam nNpo
ponb EBponelicbKoi KOHBEHLii 3 NpaB NIOAVNHU B YHiBEPCUTETCbKill OCBITi
Ta npodeciliHii nigroroBu;i

KomiTteT MiHICTpiB pekoMeHaye Aep*aBam-uiieHaMm, 30Kpema, nepecsigumtnca
B TOMY, LLIO «B PaMKax YHiBEPCUTETCbKOI OCBITY i NpodecinHOI MiAroToBKM Ha
HauioHaNbHOMY PiBHI NPOBOAUTLCA BUBUYEHHA KOHBeHUIT 3 Npas nioguHn
Ta npeuegeHTHOI NpakTnky CyAay i WO Taka OCBiTa 1 NiArOTOBKa BKOYEHI,
30Kpema <..> AIK efleMeHT MiAroToBYMX Nporpam Npm cKnagaHHi icnuTie Ha
MicLieBoMy abo 3aranbHOAEPKaBHOMY PiBHSAX ANA OTPYMaHHA PI3HOMAHITHMX
NpPaBHUYMX CnelianbHOCTEN, @ TAKOX NePBICHOT NiIArOTOBKM i NiABULWEHHA
kBanidikaLii cyanis, NpoOKypopiB Ta aABOKaTIB».

Y mexax gocnigxeHHa wopo PekomeHnpauii Rec(2004)4 PepakuinHa rpyna
[l KomiTeTy ekcneprTiB i3 EBponericbKoi KOHBeHLi 3 npas ntoguHy (DH-SYSC) 3aa-
BWJ1a, 30KPEMQ, L0 iIePXKaBU-UNIEHN MAOTb CYTTEBO MiABULLNTY ePeKTUBHICTb
TaKoi yHiBepCUTEeTCbKOT OCBITH | MpodeciliHOT NiAroToBKMU Yepe3 HalaHHA KOX-
Hill KaTeropii HaceneHHA HeoOXigHUX IHCTPYMEHTIB AN BUKOHaHHA 3060B's-
3aHb, L0 BUM/IMBAIOTL i3 EBPONENCHKOT KOHBEHLiT 3 NpaB NoAgMHN. 3 Lji€lo MeToto
LepKaBU-uneHn MatoTb 3abe3neunTu AKicHy aipecHy 1 JOCTYNHY NpodeciiHy
nigroToBKy. [1o TOro X, HaCKiNbKM Lie MOXNMBO, MPodeciiiHy NiiroToBKY MatoTb
npoBoAUTM 0cobu, AKi LOOpe 3HalTb cUCTeMy EBPONECbKOT KOHBEHLIT 3 NpaB
NIOAVHY Ta MaloTb NPaKTUYHWI JOCBIA Y BiANOBigHI npodecilHin ranysi [aus.
fokymeHT DH-SYSC-11(2019)01 Rev, nn. 2i 5].
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76. [JepxaBam-uneHam HeobxifgHO 3a6e3neunTty, wob mexaHismu OBC 6ynun
OpieHTOBAHI Ha KOpKCTYyBaya, 6yny AOCTYMHUMU, YECHUMI, TPO30PUMU,
Nig3BITHAMN Ta EKOHOMIYHO gouinbHuMK. Cyaai, aiBoKaTuh Ta BCi yyac-
HUKM CYAOBUX PO3MNAZIB MaloTb 3HATK, WO BMKopuctaHHA OBC noTteH-
LiHO MOXe npuBecTy Ao 6inbwoi aBToMaTu3auii, 6inbWwoi WBNAKOCTI
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06p0o6KU iHPOpMaLlii, NigBULLEHHS ePEKTUBHOCTI Ta BMEHLLIEHHA BUTPAT
Ha BupiLweHHA cnopis. To6To OBC Hafae MOXKNMUBICTb BMPIWINTL BinbLuy
KiNbKiCTb cnopiB, WO, 3peLToto, Npusefe A0 PO3LUMPEHHA JOCTYny A0
BUPILLEHHA CropiB Ta eKOHOoMiII KowTiB. OBC TakoX 34aTHE fOKOPIHHO
3MIHUTW [OCTYN A0 NPABOCYAAA, HANPUKAZL, As 0Ci0, AKMM BaXKKO
noTpanuTX B Cyau. s NoWwWmnpeHHs TakUX Nogpooulb NPo MOXINBOCTI
OBC cepep ycix 3auikaBneHux ¢paxiBLiB MOXKHa BUKOPUCTOBYBATN METOAN
OHJaNH-HaBYaHHA.
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77. Cyppni Ta loprCTy, @ TaKOXK NPaUiBHUKM CYAiB MOBUMHHI MaTu AOCTYN 4O
MiKAMCUUNIIHAPHOI NiArOTOBKM 3 MUTaHb GpyHKUioHyBaHHA OBC. QaxiBLi
3 BUPILLIEHHA CMOpPiB MOBMHHI MaTN 4OCTAaTHbLO HABMYOK i NigroTOBKM
[ANA BUKOHaHHA cBOiX 060B'A3KiB. MaxiBeLb, WO 3HAETbCA Ha LINGPOBUX
TEXHOJIOTisIX, MA€ OYyTV 06iI3HAHWUI i3 TEXHOMOTIYHUMY JOCATHEHHAMU i,
30Kpema, po3pobKamu y ranysiiHpopmaLiiHoi 6e3neku. Ekcneptu 3a3Bu-
Yaii NigKpeCoTb HEOOXIAHICTb HANEXHMX 3aCO0IB 3aXMUCTY 1 KOHTPOJIIO,
a TaKOX BaXKNMBICTb NPOBeAeHHA AA BCIX NPALiBHUKIB CyAiB TPEHIHTIB i3
nuTaHb IT-6e3neKu Nig Yac oHNarH-KOMYHiKauil. [Jep»aBu-uneHn MatoTb
BXWUTK 3ax0fiB Ana 3abesneyeHHA Toro, Wwob cyaai, opucty Ta npawis-
HUKN CyAiB Manu MOXNMBICTb 3BePTaTUCA JO eKCNepTiB y ranysi npasa
Ta IT 3a KOHCynbTaLiasMK, KONu Nig Yac HagaHHA nocnyr 3 OBC HeobXigHi
crieyianbHi 3HaHHA WOAO0 TNIYMayYeHHsA Ta 3aCTOCYBaHHA 3aKOHIB i HOpP-
MaTMBHMX aKTiB. igrotoBka 3 nuTaHb OBC MoXe OXOonntoBaTi KOHKPETHI
npo6nemuy, WO BMHUKAIOTb Mif Yac MOro 3aCToCyBaHHsA, AK-OT Kibepbes-
neka. Baxxnneo 3HaT Npo WUpLWKi LNPPOBUIA KOHTEKCT i BUKOPUCTO-
BYBATV HOBITHi TEXHONOTIi, AK-OT XMapHi 064MCNeHHA, TPaCTOBI MOCAYyrn
ab0 6/IOKYENH.
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78. Cynai NOBMHHI BMiTV BUKOPUCTOBYBaTK MexaHiamy OBC i goTpumyBaTtuca
HaneXHoi NpakTuky B po6oTi 3 OBC. Taka NpaKkT/Ka BPAaxoBYE, HaNpuK-
nag, pusnK Toro, Wo AesKnm ocobam (3 iHBanigHicTio abo NncuxiyHMmn
po3nagamu, colianbHO He3axmLLeHM abo NiTHIM nogam) byae cknagHo
oTpVMaTU JOCTYN A0 NpaBocyaan. 3aaNna YHUKHEHHA Liboro CyAAiB 3aknu-
KalTb KOHCYNbTYBaTUCA 3 aABOKATaMW, AKi 3a3BMYal NPaLoOTb i3 He3a-
XyeHnmMmn abo MapriHanizoBaHUMU BepcTBaMu HaceneHHs. e opgumH
PU3MK NonArae B Tomy, WO BigMOBa Bif cBoboaun po3cyay i NofcbKoro
MipKyBaHHA MOXe NpU3BeCcTr A0 yrnepeaxeHHa i ctepeotunis. Cyani
TaKo»K MOXYTb 3ano0birTv LboMy pU3KrKy Mif Yac nepernagy cnpasv (aue.
nyHKTM 52-53 Brie). Cynai matoTb 6yTr 06i3HaHI NPO pU3NKK, NOB'A3aHi
3 faHUMU, NUTaHHAMY 6e3neKun N HeJOTOPKAHHOCTI MPUBATHOIO XNUTTA,
Ta yCBifOMITIOBATH iX.
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79. Y HaBYanbHWX 3aKnagax opUAMYHOro HanpPAMy peKoMeHAO0BaHO Y pasi

noTpeby 3MiHUTU MeToAM HaBYAHHSA | CTBOPUTU OCHOBY AN POPMYBaHHSA
HaBMYOK OPUCTA, AKNIN PO3YMIETbCA Ha UMbPOBUX TEXHONOTIAX, Wob
HaBUNTW CTYAEHTIB BUKOPUCTOBYBATUN TEXHONOTIT AN1A HaJaHHA lopuany-
HVX nocnyr. HanexxHa npakTuka nepenbayae HOBi MOAeNi HaBYaHHS, AK-OT
NiABMLLEHHA PiBHA OHNAaMH-HABYaHHA, BNPOBA4XXeHOr o Nif Yac naHaemi.
IOpuanuHa ocgiTa i Npodecia MOXyTb JOTPUMYBATUCA TaKOT NPAKTMKMY,
o6 iTV B HOTY 3 TEXHONOTYHUM NPOrPeCcoM, 30KpPeMa BNPOBaKEHHAM
mexaHi3mis OBC y cuctemn npasocynasa. Baxnueo, wob ctyneHTr He
3abyBanu Npo 3aKOHOAABCTBO, AKe perysnoe npasa noauHu. CTyaeHTu
TaKOX MaloTb 3HATK, LLIO Hapas3i Cyan BUKOPUCTOBYIOTb LUTYUYHWUN iHTENEKT
AnA NONINWeHHA CBOEI MPaKTUKU. Y LLbOMY KOHTEKCTi peKOMeHOO0BaHO
HagaBaTy CTyAeHTaM MOXMBICTb BUBUMTY HE NMLLE YNHHE CTaHOBULLE
IOPUAMYHOI MPAKTUKK, @ 1 HanpAM il po3BUTKyY. [na Toro wob BBaxkatu
noanHy obisHaHo Yy ranysi undppoBUX TEXHONOFIN, BOHA NOBUHHA
MaTu LMPOKE KOJI0 KoMMeTeHLUin. Buknagayi MOXyTb BUKOPUCTOBYBATU
peanbHi npuknagw.

AOAATOK
KOHTPOJIbHWI CMMCOK NTAHD 13 KIBEPBE3MEKM 151 AEPXKAB-YJTEHIB

Mig yac npoekTyBaHHsA OBC fepkaBu-unieHn MaloTb YpaxoByBaTU TaKe:

3axmcT gaHuX, Wo 36epiraloTbcA, nepeparoTbcsa abo o6podnaTbCA
iHWMM cnoco6om:

a. Big BUNAAKoBoro abo HecaHKUiOHOBAHOro 36epiraHHs, 06pPo6KY,
JocTyny abo po3KpUTTA BNPOLOBXK YCbOro nepiogy ekcnayatauii
npoaykty, nocnyru abo npouecy IKT, wo cnpuae OBC.

b. Big BMNagkoBoro abo HecaHKLiOHOBAHOIO 3HULLEHHSA, BTPATK, 3MiHU
abo 6paKy fJOCTyny BNPOAOBK YyCbOro nepiofy ekcrnyatawii NpoayKTy,
nocnyru abo npouecy IKT, wo cnpusae OBC.

2. YnpaBniHHA BOCTYNOM KOPUCTYBayiB 3a fOMNOMOrot 6e3neyHoi

ineHTuikauii i ayreHTndikauii: ynosHoBaxxeHi ocobu, nporpamu abo
MaLUVHW NOBVHHI MaT! MOXITMBICTb OCTYNY TiNbKM [0 TUX AaHUX, NOCyT
a60 dyHKLi, NpaBo JOCTYNY A0 AKUX BOHW MAKOTb.

BuABneHHA Ta JOKYMeHTYBaHHA BifjloOMUX 3anexHocTten i Bpasnu-
BOCTen:

= CyuvacHi npoayKktun i cuctemn IKT 4acTo BUKOPUCTOBYIOTHCA | FPYHTY-
IOTbCA Ha OZHIN ab0 KiNbKOX TEXHOMOTIAX | KOMMOHEHTaX TPETIX CTOPIH,
AK-OT NporpamHi mopayni, 6ibniotekn abo iHTepdencn NprknagHoro
nporpamyBaHHsA. Take BUKOPUCTAHHSA, AKE Ha3MBaloTb «3a/IEXKHICTbY
MOXe CTBOPIOBATM JOAATKOBI pU3NKK Kibepbesnekun, oCKinbKu
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BPa3IMBOCTI, BUABMIEHI B KOMMOHEHTaX TPETiX CTOPiH, MOXYTb TaKOXK
BNMIMHYTK Ha 6e3neKy npoayKTis, nocnyr i npouecis IKT, wo cnpusa-
toTb OBC. Y 6araTbox BUNagKax BUABMEHHSA 1 JOKYMEHTYBaHHA Taknx
3anexHocTen A03BOSAE KiHLEeBMM KOPUCTyBavyaM NpoayKTiB, NOCnyr
i npouecis IKT noninwmnty CBOIO AiANbHICTb 3 yNPaBAiHHA pU3nKamm
Kibepbe3neku, Hanpuknag, Yepes yaoCKOHaNIeHHs npoLeayp ynpas-
NiHHA Ta YCYHEeHHA BPa3NMBOCTeN Kibepbesnekn KoprcTyBauis.

= [10 TOro »K Taknx 3aneXHOCTeN i Bpa3nnBOCTEN NEBHO MiPOIO MOXKHA
YHUKHYTU, HaaBLLUW, HACKINbK Lie MOXIMBO, HeobXiaHI pecypcu aAns
B/IACHOIO MPOEKTYBaHHA 1 pO3pOobNeHHs.

MpoTokonioBaHHA AOCTYNY A0 AAHUX, IX BUKOPUCTaHHSA Ta 06po6Ku:
3a[nA AOKYMEHTYBaHHSA TOro, A0 AKMX AaHNX, nocnyr abo yHKLin 6yno
OTPMMaHO [OCTYMN, BUKOPUCTaHO abo 06pobneHo B iHLWMIA cnocib, konu
i KNm.

[o3Bin Ha o3HalloMIeHHA 3 ¢palnamm XKypHany: 33714 nepesipky, 10
AKNX faHunx, nocnyr abo GyHKLin 6yno oTprMaHo JOCTYM, BUKOPUCTaHO
ab60 06p06s1IeHO B iHLWNI CMIOCI6, KONW | KM.

TecTyBaHHA Bpa3nuBoOCTi: NepeBipKka TOro, LWo NpoayKTu, Mocnyru 1a
npouecu IKT, wo cnpuaATb OBC, He micTATb BigOMMX Bpa3nnuBOCTEN.

= 3a/1s NepeBipKM BPa3MBOCTI MOXe 3HaA0OUTUCA HallioHaNbHa npa-
BOBa CUCTEMA, LLIO JO3BOJIAE I PETYIIOE TECTYBAaHHA Ta TECTYBaHHA Ha
NPOHWKHEHHA 10 (gepaBHuUX) cuctem IKT.

3abe3neyeHHsA pe3epBHOro o6yagHaHHA Ta TeXHIYHOI NiATPUMKN:
3a//19 CBOEYACHOTO BiAHOBMIEHHA JOCTYNY A0 AaHWX, NOCAYT i GYHKUIN y
pasi ¢isnyHOro abo TEXHIYHOrO IHLUUAEHTY.

Be3neka 3a NPOEKTYBaHHAM i 3a 3aMOBUYYBaHHAM: 334/1A 6e3neKkn
npoaykKTiB, nocayr Ta npouecis IKT, wo cnpuatotb OBC, 3a npoekTyBaH-
HAM i 32 3aMOBUYYBaHHAM.

OHOB/EeHHA anapaTHOro i NporpaMmHoro 3abesneyeHHs: 33415 OCHa-
LWeHHA npoayKTiB, nocnyr Ta npouecis IKT, wo cnpuaots OBC, cyyacHum
NPOrpamHUM i anapaTHMM 3abe3neyYeHHsM, Lo He MICTUTb 3arasbHOBI-
LOMUX BPA3NMBOCTEN, a TAKOXK MeXaHi3MamMy 6€3rneYyHOro OHOBJIEHHS.

[Ina makcMManbHOMo 3MeHLLEHHS pU3KKiB Kibepbe3neku 1l NiaBMLLIEHHA LOBIpK
MO>KHa 3anpocuTti ceptudikaLito Kibepbesnekn npodyKTiB, NOCAYr i npouecis
IKT, wo cnpuatotb OBC. Hanpuknag, ans kpaiH €C cepTudikauito MoxHa 3anpo-
cnTK B Mexax PernameHTy €Bponencbkoro napnameHty i Pagu (€C) 2019/881
Bia 17 KBiTHA 2019 poky nNpo AreHTCTBO €Bponericbkoro Cot3y 3 NUTaHb Mepe-
XeBoi Ta iHpopmauinHoi 6e3nekn (ENISA) Ta npo cepTudikadito Kibepbes-
nekn iHpopMaLiiHO-KOMYHiKaLilHMX TEXHONOTIi, a TaKOX NPO CKacyBaHHA
PernameHnTty (€C) N2 526/2013 (AKT npo Kibepbe3sneky).
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KepiBHi npuHumnn KomiteTy MiHicTpis Pagn €Bponu wWo[o enekTpoHHKX AOKa-
3iB Y UMBiINbHOMY Ta aAMiHICTPaTMBHOMY CyAOUMHCTBI (yxBaneHi KomiteTom
MiHicTpiB 30 ciyHa 2019 poky Ha 1335-My 3acifaHHi 3aCTynHUKIB MiHICTpiB),
CM(2018)169-add1final.

OHnanH BMpiLLeHHA CNopiB i LOTPMMaHHA NpaBa Ha CNpaBeavBUIA CyaOoBUIA PO3-
rnAag i npaea Ha epeKTUBHNMIA 3acib NpaBoBOro 3axmcTy (cTaTTi 6i 13 EBponencbKol
KOHBeHUiT 3 npaB nognHu). CneuianbHe JOCNIgXEHHA MeXaHi3MiB OHNaNH
BUpiWeHHA crnopis. MNigrotoBneHo npodecopom dxynieio XbopHne, LleHTp
BVMBYEHHA KOMepLiHOro npaea, JIOHAOHCbKNI yHiBepcuTeT Koponesu Mapii,
MeTblo XbloiTcoHom (MiBaeHHa Adpuka) Ta Inneto YepHoropeHko (YkpaiHa),
Crpac6ypr, 1 cepniHa 2018 poky, CDCJ(2018)5.

MocibHWK 3i cTaTTi 6 EBPONECbKOT KOHBEHLT 3 NpaB ntoguHY, MpaBo Ha cnpase-
nuBuUN cyp, (UMBiNnbHa YacTuHa), oHoBneHo 31 cepnHa 2019 poky, Paga €sponu/
€BponencbKni cyg 3 npas noguHn, 2019 pik.

JocnigxeHHs HacnigkiB nepenoBux UMGPOBUX TEXHONOTIN (30KpemMa CcUcTeM
LWI) pna noHATTA BigNOBIAAaNbHOCTI B MeXax npaB nwognHu. MigrotoBneHo
EKCnepTHUM KOMITETOM i3 NPaBO3axMCHUX aCMEKTiB aBTOMAaTU30BaHOT 06POOKY
JaHuX i pi3Hux ¢opm wryyHoro iHTenekty (MSI-AUT). Oonosigau: KapeH HOHTr,

DGI(2019)05.
KepiBHi NpUHLUMNM 3 NTaHb LUTYYHOrO iHTENeKTY Ta 3axucTy AaHnx, T-PD(2019)01.

€BponericbKa eTMYHa XapTif WOoA0 BUKOPUCTAHHA WTYYHOO iHTENEKTY B CYAo-
BMX CMCTeMax Ta ix oToueHHi, Paga €sponu, Komicia 3 nMTaHb epeKTUBHOCTI
npasocyanaa (CEPEJ), 3-4 rpyaHa 2018 poky.

«EBpoOMNencbKi cyfoBi cuctemu, epeKTUBHICTb i AKICTb NpaBoCyaaA: BUKOPU-
CTaHHA iHGOPMaLiNHUX TEXHONOTIN Yy €BPOMNENCbKNX Cyaax», JocnigKeHHn
CEPEJ Ne XX, BnpgaHHA 2016 poky (paHi 3a 2014 pik).

KoHcynbTaTBHa pafa esponericbkmx cyaais (KPEC), BucHoBok N2 14 (2011),
«MpaBocynaa Ta iHpopmauinHi TexHonorii (IT)».

PepakuinHa rpyna KomiteTy ekcnepTiB i3 €BponencbKoi KOHBEHLUIT 3 Nnpas
moanHu (DH-SYSC), Pepakuinna rpyna lll wopo npono3uuin go PekomeHgauii
Rec(2004)4, MNepenoBa HauiOHaNbHa NPaKTMKa, WO iNIOCTPYE NPUHLMNN,
BUKNageHi B lopaTky | no nepernanyToi PekomeHaauii Rec(2004)4 [foKymeHT
DH-SYSC-111(2019)01 Rev], 2019.

Benuka xaptia cypais, Paga €sponu, KoHcynbTaTBHa pafa €BPONencbKunx cyaais
(KP€CQ), 2010 p.

KoHBeHLUiA Npo 3axucT ocib y 3B'A3Ky 3 aBTOMaT/30BaHO 06pobKoto nep-
coHanbHUX gaHux (ETS N2 108); aue. http://rm.coe.int/convention-108-
convention-for-the-protection-of-individuals-with-regar/16808b36f1 [cTaHOM
Ha 20 nuctonaga 2020 pokyl.

MapnameHTcbKa acambnes Pagu €sponu, Pesoniouia 2054 (2015), «doctyn
[0 npaBocynan Ta IHTepHeT: noTeHuian i BUKNUKU», Jonosigb: gok. 13918
Big 10 nuctonaga 2015 poky.
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13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

PernameHT €Bponencbkoro napnameHty i Pagu (EC) 2019/881 Big 17 KBiTHA
2019 poky npo AreHTcTBO E€Bponelicbkoro Cot3y 3 NMTaHb MepeXeBoi Ta iHop-
MaLinHoi 6e3nekn (ENISA) Ta npo ceptudikadito Kibepbesneku iHbopmaLin-
HO-KOMYHiKaLiIHNX TEXHONOTIN, a TaKoX NPo ckacyBaHHA PernamenTty (€C)
N2 526/2013 (AKT npo Kibepbe3neky) (https://eur-lex.europa.eu/legal-content/
EN/TXT/HTML/?uri=CELEX:32019R0881&from=EN) [cTaHOM Ha 20 nucTonaga
2020 poky].

Pekomengauia Pagn OECP wopo wryuHoro iHTenekty, OECD/LEGAL/0449, yxBa-

neHa 22 TpaBHaA 2019 poky, https://legalinstruments.oecd.org/en/instruments/
OECD-LEGAL-0449 [cTaHOM Ha 20 nuctonaga 2020 poky].

[pyna ekcnepTiB BUCOKOrO piBHA €BPOMENCbKOI KOMICii 3 MATaHb WTYYHOIO
iHTenekTy, «BusHauyeHHA LUI: OCHOBHI MOXKNMBOCTI Ta HayKOBi ANCLUMNAIHUY.
Br3HaueHHs, po3pobneHe o winen 3BiTy 3a pesynbTatamu poboTtu Mpynu ekc-
nepTiB BUCOKOro piBHA 3 nutaHb LUI, bptoccenb, 18 rpyaHa 2018 poky; https://
ec.europa.eu/digital-single-market/en/news/ethics-guidelines-trustworthy-ai
[cTaHOM Ha 20 nucTtonaga 2020 poky].

Banpom H. LUndpose npasocynan: ctpateria gaHux Cny»x6m cygnis i TpubyHanis
Ii BennuHocTi Ta 3abe3neyeHHs [OCTyny Ao NpaBocyaAaA. 3BiT i pekomeHaadii,
QoHA PUANYHOT OCBITY, >KOBTEHb 2019 POKYy.

XbopHn K. TpaHCKOPAOHHE OHMalH BMpilleHHs cnopis, «Kembpigyk FOHiBepciTi
Mpec», 2009 p.

XbopHn . 3a0X0UeHHA anbTepHATUBHOIO OHalH BUpilLeHHA cnopis (ABC) B
€C i 3a noro mexamu, xxypHan «European Law Review», 2013 p., Tom 38 (2),
cTtop. 187-208.

TexHiuHi KomeHTapi IOHCITPAJT wopo oHNaWH BUPIilEHHA CMOPIB,
Hblo-Mopk, 2017 p.

CTaHpapTV NPaKTUKM OHMAlH BUPiWEHHA CMOpiB, po3pobneHi IHTepHeT-
Kopnopaui€lo 3 MPUCBOEHHA iIMEH Ta HOMEPIB, pPeXXnM JocTyny: https://www.
icann.org/en/system/files/files/odr-standards-of-practice-en.pdf [cTaHOM
Ha 20 nuctonaga 2020 pokyl.

Po6oua rpyna lIl OHCITPAJT (OHnaiH BrpiweHHA cnopis); TpMAUsaTb TPeTs cecis,
Hbio-Mopk, 2016 p., OHnaiiH BUpPILLEHHS CMOPIB Nif Yac TPAHCKOPAOHHMX eleK-
TPOHHMX KOoMepUiiHux onepadin, A/CN.9/WG.III/WP.140, https://undocs.org/
en/A/CN.9/WG.III/WP.140 [cTaHOM Ha 20 nuctonaga 2020 poky].

PelnHi b. et al., iko6c BaiiT Ta OBi. EBpONencbKa KOHBEHLiS 3 MpaB NOAUHMN,
«Okcdopg tOHiBepciTi MNpec», 2014 p.

KapHenipo [. et al. OBC: nepcnekTiBa LWTYYHOrO iHTENEKTY, »KypHan «Artificial
Intelligence Review», 2014 p., Tom 41, cTop. 211-240.

Anbtpeac H. et al. MporHo3yBaHHs Cyf0BMX pilleHb EBPONENCHKOro cyay 3 npas
NIOAVHN: NepCcrneKkTBa 06pOoOKY 3 BUKOPUCTAHHAM NPUPOAHOI MOBH, XypHan
«Peer J Computer Science» (onybnikoBaHo 24 xoBTHaA 2016 poky) https://peerj.
com/articles/cs-93.pdf [ctaHOM Ha 20 nuctonaga 2020 poky].
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25.

26.

27.

28.

29.

JNoyToubkuii M. OHNANH BUPILLEHHA CNOPIB i HOBITHI PO3PO6KM TUNMOBOIO
3akoHy FOHCITPAJ1, Kodona IHTepHewHn 2015: akTyanbHi npobnemu Bperynio-
BaHHSA Mi>KHapOAHVX (TPaHCKOPAOHHKX) CMOPIB: MaTepianu KoHpepeHLii (pep.
K. OpniukoBsa), bpHo, 2015 p., cTop. 243-256.

Lepep M. LUTy4HWI iHTENEKT i IPUINHATTA NPaBOBUX PilLieHb: LUMPOKNIA NPOCTIP,
KypHan mixkHapogHoro apbitpaxy, 2019 p., Tom 36, N2 5, ctop. 539-574.

XaHpioT M. OHnanH BupilweHHA cnopis (OBC) AK pilleHHA TPaHCKOPAOHHMX
CNOXMBYMX CMOPIB: 3abe3neyYeHHs BUKOHAHHSA PilleHb, )KypHan BUPiLIeHHA
cnopis «McGill», 2015 p., Tom 2, cTop. 1-22.

Y3enay A., BaH Pi K. X. TpaHcdopmauia umsinbHoro npasocyaas, lus Gentium:
NOpPiBHANbHI NepcnekTUBM nNpasa i NnpaBocyaas, «CnpiHrep IHTepHewWwHN
Mabniwinr» 2018 p.

BiTkayckac [. Ta [ikos I. 3axuct npaBa Ha cnpaBeaavBun Cyf BiANOBIAHO A0
€BponencbKoi KOHBEHLT 3 NpaB MOANHN: MOCIOHNK ANA NPaKTUKYUKX IOpUC-
TiB, Paga €ponu, 2017 p. Pexxum goctyny: https://rm.coe.int/protecting-the-
right-to-a-fair-trial-under-the-european-convention-on-/168075a4dd [cTaHOM
Ha 20 nuctonaga 2020 pokyl.
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10 Legal questions

10.1 European Committee on Legal Co-operation (CDCJ)

Guidelines of the Committee of Ministers
of the Council of Europe on online dispute
resolution mechanisms in civil and
administrative court proceedings
Preamble
The Committee of Ministers,

Considering that the aim of the Council of Europe is to achieve a greater unity
between the member States, in particular by promoting the adoption of common
rules in legal matters;

Considering the necessity to provide practical guidance for policy makers
responsible for designing online dispute resolution (ODR) mechanisms in the
member States, with a view to ensuring that such mechanisms are compatible
with Articles 6 and 13 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (ETS No. 5, the “European Convention on Human Rights”);

Considering that these guidelines should aim at establishing a common
framework and not at harmonising the national legislations of the member
States;

Considering the need to respect the diversity of the legal systems of the member
States;

Acknowledging the progress made by the member States in introducing online
dispute resolution mechanisms in their legal systems;
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Noting that developers of online dispute resolution mechanisms (whether
public or private) may not be sufficiently aware that such mechanisms should
be accompanied by robust human rights safeguards;

Highlighting the need for member States to ensure that such mechanisms are
compatible with the key principles of a fair trial and effective remedy set out in
the case law of the European Court of Human Rights, including the principles
of oral hearing and equality of arms,

Adopts the following guidelines to serve as a practical tool for the member
States, to assist them in adapting the operation of their online dispute resolution
mechanisms to the provisions of Articles 6 and 13 of the European Convention
on Human Rights and the principles developed thereto in the case law of the
European Court of Human Rights, and invites the member States to disseminate
these guidelines widely with a view to theirimplementation by those responsible
for designing and implementing online dispute resolution mechanisms.

Purpose and scope

The guidelines apply to online dispute resolution (ODR) mechanisms used
by courts. They provide guidance in relation to fair procedure, transparency
in the use of ODR and requirements for hearings, special issues related to
the ICT nature of ODR techniques and other issues not stemming from the
jurisprudence of the European Court of Human Rights. They do not cover internal
management of electronic case files by the courts or alternative dispute resolution
(ADR) mechanisms, such as mediation and conciliation. However, member States
may wish to extend their application to ADR if and where appropriate.

Definitions

For the purpose of these guidelines, the terms below have the meanings
indicated:

i. Court

“Court”refers to a body within the concept of a“tribunal”under Article 6 of
the European Convention on Human Rights, that is a body which:

— is established by law;

— is governed by a procedure prescribed by law;

— determines matters within its competence by issuing binding decisions;
— has full jurisdiction over the case;

— isindependent and impartial.

ii. Online dispute resolution (ODR)

CTop. 162 » 3aranbHi NPUHLMAN LWOAO NPOBEAEHHA AUCTAHLiIHNX CYA0BMX 3acifaHb



“Online dispute resolution (ODR)” refers to any online information
technology (IT) used by a court to resolve or assist in resolving a dispute.

iii. Artificial intelligence (Al)

“Artificial intelligence (Al)" refers to a set of scientific methods, theories
and techniques the aim of which is to reproduce, by a machine, the
cognitive abilities of a human being.

iv. Information and communication technology (ICT)

“Information and communication technology (ICT)" refers to technology that
provides access to information through telecommunications.

Fundamental principles
1. Member States should seek to ensure trust and confidence in ODR.
2. ODR should not create substantial barriers for access to justice.

3. Procedural rules which apply to court proceedings in general should also
apply to court proceedings involving ODR, unless the specific nature of
a particular ODR mechanism requires otherwise.

4. Parties to proceedings involving the use of ODR should be identified
using secure mechanisms.

The guidelines
Fair procedure
Access to justice

1. ODR should be easily understood, affordable and user friendly so that it
can be used comfortably by as many people as possible.

2. Parties should be informed about how ODR operates, how to file an
application, how to monitor progress of the proceedings and how to
access decisions.

3. Use of ODR should not be disadvantageous to the parties or give unfair
advantage to one of the parties.

4. ODR should be designed and implemented in accordance with
internationally recognised technical standards, in order to allow its use
by as many people as possible with as much autonomy as possible.

5. The cost of court proceedings involving ODR should not be higher than
those not involving an ODR element.
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6. Parties should be notified when it is intended that their case will be
processed with the involvement of an Al mechanism.

Equality of arms

7. Participation in ODR proceedings should not prejudice an individual’s
right to participate effectively in the proceedings or their right to an
effective remedy.

8. ODR proceedings should ensure an independent and impartial
adjudicative process.

9. Parties to proceedings involving ODR should have knowledge of the
materials in the case file, including those submitted by the other parties;
they should have access to these materials and sufficient time and means
to acquaint themselves with their contents.

Evidence

10. Fairness requires that parties to proceedings involving ODR should be
permitted to present evidence in a manner that does not place them at
a disadvantage vis-a-vis other parties.

11. Parties should have the opportunity to present their case and to contest
evidence submitted by other parties.

12. ODR should respect the principles of legal certainty and protection of
the legitimate expectations of the parties.

Effective proceedings

13. Implementation of ODR should aim to improve the effectiveness of the
proceedings by allowing parties to participate without being physically
presentin court and by streamlining the whole process as far as possible.

14. Technical difficulties in the functioning of ODR should not prevent the
courts, even for short periods, from examining cases and performing
appropriate procedural steps.

15. Where national law provides that ADR constitutes a prerequisite for
instituting court proceedings, including those involving ODR, this should
not protract the dispute resolution process unnecessarily or result in a
substantial increase in costs for the parties.

Delivery of the decision
16. The outcomes of the proceedings involving ODR should be transparent.

17. Any final decision reached using ODR should be made public in
accordance with the jurisprudence of the European Court of Human
Rights.
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Right to a reasoned decision

18. Sufficient reasons should be given for decisions reached using ODR or
with the assistance of ODR, in particular the decisions reached with the
involvement of Al mechanisms.

Enforcement of the decision

19. The mere fact that the decision is a result of an ODR mechanism should
not prevent it from being enforceable.

Right to judicial review in cases involving purely automated decisions

20. Where national law allows for purely automated decisions, such decisions
should be open to review before a judge.

Transparency in the use of ODR and requirements for hearings
Transparency in the design and operation of ODR mechanisms

21. The design and operation of ODR mechanisms should be made
transparent and explained in an intelligible manner using clear and
plain language.

Public and oral hearings

22. The use of ODR mechanisms should guarantee appropriate ways to
ensure public scrutiny of proceedings.

23. The use of ODR in courts should not in itself deprive parties of a right to
request an oral hearing before at least one level of jurisdiction.

Other issues of transparency, including public scrutiny

24. Parties to proceedings involving ODR should be informed about
any potential conflicts of interest related to the operation of an
ODR mechanism.

25. ODR should be designed in such a way that all documents generated,
including the final judgment and other decisions or notifications, are
written in clear and plain language.

26. Procedural rules applicable to ODR should be transparent.

27. Parties to proceedings involving ODR should be aware of and have the
ability to access information concerning the procedural rules applicable
to ODR.
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Special issues related to the ICT nature of ODR techniques

Cybersecurity

28.

29.

An appropriate level of cybersecurity of ICT products, services and
processes facilitating ODR should be ensured in order to meet the
requirements in Articles 6 and 13 of the European Convention on
Human Rights and to ensure the necessary trust and confidence in
ODR mechanisms.

The level of cybersecurity of ICT products, services and processes
facilitating ODR should be considered appropriate when safeguards
are provided against:

unauthorised access to confidential data;

— the unwanted alteration or deletion of data;

— thetechnical impossibility to access the system and the data contained
therein for those who should have access;

— uncertainty over the identity of the judge and other professionals
involved in ODR proceedings;

— identity fraud by parties.

Human rights protection, including personal data protection

30.

31.

32.

33.

Member States should assess the impact of ODR use, throughout its
entire life cycle, on individuals and social groups, and identify the specific
requirements for ethical and fair use of ODR and respect for human rights
as part of the development and operation of any ODR mechanism.

The use of ODR mechanisms should not infringe data protection rights,
including, where applicable, the right to information, the right to access
data, the right to object to processing data and the right to erasure.

Technical and organisational measures should be implemented to
ensure that rules on personal data protection are respected, both when
determining the means of processing and during data processing.

ODR mechanisms should be designed and developed by applying
the principles of personal data protection by default and by design, in
particular by:

— implementing technical and organisational measures to ensure
that personal data are protected by the application of, in particular,
anonymisation or pseudonymisation techniques;

— introducing access and reuse restrictions by the competent authorities
who maintain control of the data.
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34,

Outsourcing the technology used in ODR should not lead to processing
of personal data for commercial purposes.

Other issues (not stemming from the jurisprudence of the European Court
of Human Rights)

Testing, monitoring, upgrading, research and development

35.

36.

37.

38.

Member States are encouraged to allocate appropriate public funding for
the development of ODR mechanisms to be used in court proceedings,
including relevant research.

The ease of use of ODR mechanisms should be sufficiently tested before
implementing the latter.

The judiciary, lawyers and other relevant stakeholders should be actively
involved in designing ODR mechanisms.

Continuous monitoring and timely upgrading of ODR mechanisms,
ensuring safety, fairness, efficiency and other quality standards, should
be included into the life cycle of all such systems.

Awareness raising, training and education

39.

40.

41.

42.

43.

Member States should encourage individuals and legal entities to use
ODR mechanisms, in particular by informing them about the existence of
such an option, its reliability and its compatibility with the requirements
of the European Convention on Human Rights.

Judges, legal practitioners and all those involved in court proceedings
should be made aware of the benefits and value of ODR mechanisms
and their compliance with the European Convention on Human Rights
as well as with other relevant laws.

Judges and legal practitioners as well as court staff should have access
to appropriate training on ODR, delivered by legal and IT professionals.
The training should be as practical as possible and tailored to the needs
of specific target groups.

As ODR mechanisms should not compromise parties’ procedural rights,
judges should be able to identify risks that might result from using
ICT and to eliminate such risks.

Legal education should include modules on the use of ICT tools in courts.
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GENERAL COMMENTS

Why a new instrument?

1. Online dispute resolution (ODR) techniques and mechanisms play an
increasingly important role in dispute resolution in the Council of Europe
member States. ODR has the ability to improve access to justice by
facilitating faster and less costly access to courts, thereby making dispute
resolution more effective and efficient.

2. However, wide use of ODR also has the potential to restrict access to
justice by setting up technological barriers to all those who do not have
the capacity to use technology. Moreover, attention needs to be given to
issues of authentication and identification of the parties, digital divide,
cybersecurity and personal data protection.

3. To ensure that disputes are resolved fairly, there is a need to develop
appropriate and adequate guidelines on human rights protection in
the use of ODR. Within the member States of the Council of Europe,
this requirement also follows from the guarantees enshrined in the
Convention for the Protection of Human Rights and Fundamental
Freedoms (ETS No. 5 the “European Convention on Human Rights”),
especially the judicial guarantees contained in Articles 6 and 13.To date,
there are few such standards at international, European, and at national
levels. These guidelines aim to recommend standards to shape law and
practice and fill existing gaps.

4. These guidelines suggest a set of baseline measures that member States’
governments, legislators, courts as well as ODR developers, manufacturers
and service providers should follow in order to ensure that ODR do not
undermine human dignity, human rights and fundamental freedoms.

5. The purpose of these guidelines is not to establish binding legal standards
but rather to serve as a practical tool for member States to ensure that
their ODR techniques and mechanisms comply with the requirements
of Articles 6 and 13 of the European Convention on Human Rights and
the principles developed in the jurisprudence of the European Court of
Human Rights in respect of those articles. The guidelines do not impose
any obligation on member States to introduce ODR into their national
law or to enlarge the use of ODR.

Working method and the drafting process

6. The issue of ODR falls within the competence of the European
Committee on Legal Co-operation (CDCJ) which is the Council of Europe’s
intergovernmental body responsible for standard-setting activities in the
field of civil and administrative law.
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7.

9.

In 2016 a study was undertaken on the feasibility for the CDCJ to undertake
an activity on ODR mechanisms with reference to Articles 6 and 13 of the
European Convention on Human Rights.

As a follow-up to this, the CDCJ decided to start, in 2017, work on the
preparation of a technical study as a first step of the activity. This technical
study has been completed and presented to the CDCJ at its 93 plenary
meeting (14-16 November 2018).

The activity was continued with the preparation of these guidelines
aiming at ensuring the compatibility of ODR mechanisms with
Articles 6 and 13 of the European Convention on Human Rights. The
guidelines are based on the proposals made by CDCJ members and
were prepared at the meetings held in 2019 and 2020. The drafting
group took into consideration experience arising from the operation of
ODR mechanisms in place in member States.

National examples:

In Lithuania online filing, online payment of court fees and digital cases
materials with online access are available in all civil and administrative
cases using the centralised e-justice system LITEKO; courts normally
issue digital official documents (orders, decisions, judgments, rulings,
notifications, summons, etc.) authenticated by qualified electronic
signatures and having the same legal value as analogous paper documents;
in 2019 about 74 percent of court case files in civiland administrative matters
were digital, other files were mixed (digital and physical/paper); property
sale auctions in enforcement proceedings are held only electronically;
videoconferencing can be used in civil and administrative procedures as
almost each court is equipped with at least one set of video-conference
equipment or may use mobile video conferencing equipment and every
court room is equipped with equipment for digital audio recording. As a
response to Covid-19 outbreak all judges of the Lithuanian courts were
provided with the possibility to work from their homes with remote
access to justice system LITEKO. Steps were taken to start more active
use of video and teleconferencing with widespread private tools (such
as videoconferencing) for conversion of oral hearings into virtual digital
meetings. Additional cybersecurity measures were implemented to ensure
safety and stability of the e-justice system.

InFrance, itis possible to initiate administrative and commercial proceedings
online on dedicated portals and to submit court documents in an electronic
way. It is possible to use videoconferencing in civil proceedings.

In Greece, all procedural acts (i.e. claim, appeal, remedy etc.) and the
documents that support them (written statements with attached files as
evidence) can be filed electronically by the lawyers with the use of a qualified
electronic signature. Videoconference during the main proceedings is also
permitted.
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« lIreland has an online court platform for certain small claims. As well as
this, the following services are also available: an online eLicensing system
to process licensing applications including alcohol related licences and
gaming and lottery applications etc., the Legal Costs Adjudication system
which allows claims to be made online, the Court Fines Online system
which allows for electronic payment of fines imposed by the District
Court, and the Supreme Court online system which allows for application
for leave to appeal to the Supreme Court to be made online. Additional
measures have also been introduced to provide for remote hearings in civil
proceedings, the electronic submission of documents to courts in advance
of proceedings known as «eFiling», the remote submission of «Statements
of Truth» as an alternative to sworn affidavits, and for bodies conducting
hearings or appeals to do so via remote means.

« In Poland the procedure for payment orders is fully electronic. The claim
is submitted through an individual account created on a dedicated
IT platform. All acts and documents are available online.

« In Portugal eviction proceedings, meant to enforce the termination
of lease contracts, can be initiated over an online platform (“Balcdo
Nacional de Arrendamento”). Citius is an e-platform used by courts. Legal
representatives can use it to submit their procedural documents and
notifications. Also in administrative and tax jurisdictions, via SITAF online
system, legal representatives can submit their procedural documents, be
notified and consult their cases electronically. Both systems (Citius and
SITAF) also support the activities of magistrates and public prosecutors.
Parties to the proceedings have online access to documents relating to
their cases. Certificates concerning court proceedings can also be obtained
electronically. All national courts are equipped with at least one video
conference room and all courtrooms have audio recording systems.

o Belgium introduced the Central Solvency Register (“RegSol”), a digital
platform enabling creditors, authorised agents and interested parties to
commence, access or follow up pending insolvency files administered by
the Business court.

o The United Kingdom introduced: 1) a MONEYCLAIMS platform online
and 2) an ODR platform to resolve cases resulting from airline passengers.

+ InHungary artificial intelligence is used in the online anonymous judgment
database (searchable records).

o Turkey hasimplemented the National Judiciary Informatics System called
“UYAP’, enabling courts and individuals to carry out procedural acts online.

10. The present guidelines take full account of the Committee of
Ministers 2019 Guidelines on electronic evidencein civiland administrative
proceedings (hereinafter the “guidelines on electronic evidence”).
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Structure and content

11.

12.

The present guidelines largely follow the structure of principles developed
in the jurisprudence of the European Court of Human Rights under
Article 6 of the European Convention on Human Rights as helpfully
compiled in the Court’s “Guide on Article 6 of the European Convention
on Human Rights — Right to a fair trial (civil limb)".

While in these guidelines the conditional “should” is frequently used,
where the relevant principles are taken from the European Convention
on Human Rights and case-law of the European Court of Human Rights
the use of the conditional “should” must not be understood as reducing
the legal effect of the European Convention on Human Rights.

PREAMBLE

13.

The present guidelines apply to ODR used in court proceedings
concerning civil (including commercial) and administrative disputes, be
it a compulsory or voluntary instrument (for the definition of “court’, see
paragraph 18 below). The diversity of legal systems of member States
is fully acknowledged and the guidelines are intended to be general
enough to accommodate all the different legal systems. In particular, the
guidelines do not provide any recommendations to member States as
to whether they should introduce ODR techniques and mechanisms in
their judicial systems. On the other hand, the guidelines are not only a
declaration of principles but aspire to give practical advice and guidance.

PURPOSE AND SCOPE

14. The present guidelines address, in particular, the key principles of a fair

15.

trial and effective remedy as interpreted by the European Court of Human
Rights in its case-law, for example, the principle of equality of arms.

The guidelines aimto assist member States in ensuring that ODR techniques
and mechanisms are compatible with Articles 6 and 13 of the European
Convention on Human Rights without compromising the benefits which
ODR can bring, in particular, in so far as the costs of dispute resolution
are concerned. In this context, it should be reiterated that the provisions
of the European Convention on Human Rights must be interpreted
in the light of present-day conditions, while taking into account the
prevalent economic and social conditions (Marckx v. Belgium, 13 June 1
979, §41, Series A no. 31; Tyrer v. the United Kingdom, 25 April 1978, 8§31,
Series A no. 26).
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Key provisions of the European Convention on Human Rights

Case-law of the Court on Article 6(1) provides:“In the determination of his civil
rights and obligations (...) everyone is entitled to a fair and public hearing
within a reasonable time by an independent and impartial tribunal established
by law. Judgment shall be pronounced publicly but the press and public may
be excluded from all or part of the trial in the interests of morals, public order
or national security in a democratic society, where the interests of juveniles
or the protection of the private life of the parties so require, or to the extent
strictly necessary in the opinion of the court in special circumstances where

publicity would prejudice the interests of justice.”

Case-law of the Court on Article 13 provides: “Everyone whose rights and
freedoms as set forth in this Convention are violated shall have an effective
remedy before a national authority notwithstanding that the violation has
been committed by persons acting in an official capacity.”

The guidelines deal with:

fair procedure;
transparency in the use of ODR and requirements for hearings;
special issues related to the ICT nature of ODR techniques;

other issues (not stemming from the jurisprudence of the European
Court of Human Rights).

16. There is a widespread confusion regarding the use of the term“ODR" It is

frequently understood as the electronic variant of the alternative dispute
resolution (ADR), typically organised outside the court. An example
is the European Union Online Dispute Resolution Platform. However,
these guidelines concern use of new technologies in existing in-court
proceedings. The reason for this is the focus of these guidelines: they deal
with the question of how the guarantees referring to court procedures
contained in Articles 6 and 13 of the European Convention on Human
Rights can be secured when electronic mechanisms for resolving disputes
are being used, in other words what legal and technical conditions these
mechanisms must fulfil in order to meet the requirements stemming from
Articles 6 and 13 of the European Convention on Human rights. Out-of-
court and non-court-related dispute resolution, i.e. “alternative dispute
resolution (ADR) mechanisms, do not fall under Articles 6 and 13 and
therefore are intentionally excluded from the scope of these guidelines.
However, member States may decide to extend the implementation of
these guidelines to ADR, such as arbitration or mediation, accordingly
if and where appropriate. While doing so, member States should be
aware that the guidelines were drafted and aligned to existing in-court
proceedings. This means that not all of the particular guidelines can be
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directly applied and may need to be further adjusted by member States
to be used mutatis mutandis within specific ADR mechanisms.

17. The guidelines do not apply to internal management of electronic case
files by the courts. This includes, for example, the algorithm for allocation
of cases among the judges.

DEFINITIONS
Court

18. A broad definition of “court”is included in order to cover all authorities
with competences to adjudicate legal disputes using ODR in civil and
administrative proceedings. Direct reference is made to the concept
of a“tribunal” in the meaning of Article 6 of the European Convention
on Human Rights in order to align the scope of these guidelines with
the scope of Article 6. In its judgments the European Court of Human
Rights set out the criteria for the court to be recognised as tribunal in the
meaning of Article 6 of the European Convention on Human Rights and
those criteria are fully reflected in the guidelines. The guidelines cover
proceedings before bodies entrusted with decision making functions and
only those proceedings which are of a judicial nature. This delimitation is
important because other activities carried out by such bodies may be of
non-judicial nature. These guidelines do not apply to non-contentious and
unilateral procedures which do not involve opposing parties and which
are available where there is no dispute over rights (Alaverdyan v. Armenia,
application no. 4523/04, decision on admissibility of 24 August 2010,
§ 35; Cyprus v. Turkey [GC], no. 25781/94, ECHR 2001-1V).

Online dispute resolution (ODR)

19. The term“online dispute resolution (ODR)"first appeared in the late 1990s
and has developed over two decades in line with the expansion of the
Internet and, particularly, online shopping and other transactions.
Initially, the concept was associated only with alternative dispute
resolution (ADR) mechanisms that used electronic communications,
which is especially convenient in cases where the parties are located far
away from each other. ODR was and is still widely used as a synonym
of electronic alternative dispute resolution (eADR). For example,
Regulation No 524/2013 of the European Parliament And of the Council,
of 21 May 2013, limits its scope to the “out-of-court resolution of disputes
concerning contractual obligations stemming from online sales or
service contracts between a consumer resident in the Union and a trader
established in the Union”. However, it should be noted that over the
years the meaning of the term “ODR” has been extended to comprise
also techniques and mechanisms that complete, speed up and facilitate
many functions of the traditional courts.
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20. It may sometimes be difficult to differentiate the concept of ODR from
other related but different concepts, such as, the concept of “cyberjustice”.
The latter refers to the general incorporation of technology into the
justice system. According to the “Guidelines on how to drive change
towards Cyberjustice” (CEPEJ, December 2016), Cyberjustice is “broadly
understood as grouping together all the situations in which the
application of ICTs, at least, forms part of a dispute resolution process,
whether in or out of court”. Consequently, the concept of Cyberjustice
is broader than that of ODR, encompassing ODR mechanisms, but also
others.

21. For the purposes of these guidelines, ODR refers to technology used
for dispute resolution that is carried out remotely through the use of
computers, including mobile devices, and the internet. ODRis not in itself
a form of dispute resolution but rather refers to information technology
(IT) thatis used in the existing in-court proceedings. This is not a new type
of proceedings and not an alternative to any such in-court proceedings.
ODR provides new ways of access to the existing types of in-court
proceedings. The concept follows from the ongoing transformation of
national judicial systems into more digitalised form with remote access
for the parties. ODR mechanisms are designed to facilitate electronic
communications and in order to obtain an outcome without the need
for the physical presentation of documents or for physical presence at
a court meeting or hearing. In this line, United Nations Commission on
International Trade Law (UNCITRAL) Technical Notes on Online dispute
resolution, New York 2017, define ODR as a “mechanism for resolving
disputes through the use of electronic communications and other
information and communication technology”.

22. The guidelines cover such ODR techniques as:

i. online filing systems/platforms directly accessible for the parties and/
or their representatives for the filing of statements (such as claims,
counterclaims, responses, etc.);

ii. online systems for storing, processing and assessing electronic
evidence;

iii. artificial intelligence, big data analysis techniques and automation,
to the extent that they affect court proceedings;

iv. platforms for online court meetings and online hearings, for example
by audio- and videoconferencing, including giving of oral testimony
by witnesses and experts.
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Artificial intelligence (Al)

23.

24,

25.

26.

Artificial intelligence (Al) is a broad and rapidly evolving area of
information and communication technology (ICT) that enables
automated reasoning. It creates the potential for making automated
decisions, recommendations and forecasts and thus can make civil and
administrative proceedings more effective, accessible and affordable.

However, itis important to understand that ODR is not the same as Al. Not
all ODR mechanisms involve Al components. ODR is a wider concept
covering all kinds of online mechanisms for dispute resolution, including
tools for automation that do not necessarily include an element of Al. The
distinction between ODR and Al is kept throughout the guidelines.
While the requirements to meet the guarantees stemming from
Articles 6 and 13 of the European Convention on Human Rights apply
to all ODR mechanisms, regardless of whether they involve Al elements
or not, certain questions in this context bear increased significance with
regard to Al mechanisms. This is particularly true for questions referring
to automated decision-making without human intervention and the
possibility for reviewing those decisions.

An Al system is an information system operating in the form of software
or integrated in a physical hardware device that solves complex problems
and functions in both physical and digital dimensions. Such a system
functions by perceiving its environment through the collection and
interpretation of collected, structured and unstructured data, drawing
conclusions from available knowledge, processing information obtained
onthe basis of this data in order to make decisions on the most appropriate
action to be taken in order to achieve the desired goal.

For the purposes of these guidelines, the definition of Al is that proposed
by the European Ethical Charter on the use of artificial intelligence
in judicial systems and their environment adopted by the European
Commission for the Efficiency of Justice (CEPEJ) on 3-4 December 2018.
The Charter sets out five principles which guide the development of
Al tools in the European judicial systems. Those five principles are
reflected in the guidelines dedicated to Al. The present guidelines also
take into consideration the definition of Al proposed in the European
Commission Communication on Al, as further elaborated by the
Independent High-Level Expert Group on Artificial Intelligence set up
by the European Commission. The guidelines also follow the definition
of Al system included in the Recommendation of the OECD Council on
Artificial Intelligence adopted in 2019.

Information and communication Technology (ICT)

27.

“ICT" means “Information and communication Technology” and
refers to technology that provides access to information through
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telecommunications. This includes the Internet, wireless networks, cell
phones, and other communication media. For example, ODR users can
communicate in real-time using technologies such as instant messaging,
voice over IP (VoIP), and videoconferencing.

FUNDAMENTAL PRINCIPLES
Principle 1

28. Building trust and confidence in ODRis crucial for the proper use of ICT in
the courts. It is now frequently the case that people, sometimes even
judges, have doubts regarding use of ODR mechanisms, in particular
where Al components are involved. The main challenge is how member
States can build and enhance trust and confidence in ODR. This can be
done only by applying the same key principles of a fair trial and effective
remedy as interpreted by the European Court of Human Rightsin its case-
law in the context of existing in-court proceedings. These basic principles
need to be further explained and transposed into the ICT context. The
particular challenges arising from the application of these principles in
the ODR context need to be analysed and addressed.

29. These guidelines can be used by member States to create a sound legal
and ethical framework for using ODR. A human rights approach should
constitute the starting point in designing the ODR mechanisms to make
justice effective and efficient. Member States may also build and enhance
trust and confidence in ODR by explaining to the public that use of ODRIis
not meant to fully replace the existing in-court proceedings but rather
to supplement them and create additional options for access to justice.
ODR needs to be seen as an ancillary aid to judicial decision-making, and
to facilitate the judge’s work, not as a constraint. ODR has to be adapted
to the needs of judges and other users, and it should never infringe
guarantees and procedural rights such as that of a fair hearing before a
judge. ODR should improve the administration of justice, facilitate the
user’s access to the courts and reinforce the safeguards laid down in
Article 6 of the European Convention on Human Rights: access to justice,
impartiality, independence of the judge, fairness and reasonable length
of proceedings.

Case-law of the Court of Justice of the European Union

The judicial protection mentioned resulting from Articles 6 and 13 of the
European Convention on Human Rights is assured as long as electronic means
are not the sole means for accessing the (settlement) procedure (Joined Cases
C-317/08 to C-320/08, Rosalba Alassini and Filomena Califano v. Wind SpA, L
ucia Anna Giorgia lacono v. Telecom Italia SpA and Multiservice Srl v. Telecom
Italia SpA, ECJ judgment of 8 March 2010, paras. 58 and 60).
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Principle 2

30. ODR can contribute to more effective and efficient access to justice.
However, the main obstacle to much wider use of ODR is access to
technology. Some people do not have the necessary skills or facilities
to use ODR and have a dispute resolved online (the “digital divide”). For
example, they may be unfamiliar with using digital applications or may
not have access to Internet, a computer or other tools or technologies.
This group of people should be able to benefit from an appropriate
assistance. Member States should develop ODR in such a way that the
digital divide is adequately addressed. For example, ODR mechanisms
can be kept optional. Authorities can set up support kiosks in court
buildings or in legal aid bureaus. Supportive programs for the public
can be created. The use of pilot schemes and user-feedback also help to
address the digital divide problem. As it is explained in the guidelines,
ODR mechanisms should have a simple and user-friendly interface to
enable as many people as possible to use the technology.

Principle 3

31. The principle requires that where no particularities stem from the specific
use of ODR mechanisms, procedural issues should be subject to the same
rules that apply to the respective court procedure generally. ODR can
and should be subject to the same due process standards that apply to
the court procedure in an offline context, in particular independence,
neutrality and impartiality. Any adjustments to the general procedural
rules introduced due to the specific nature of an ODR mechanism must
not undermine the principles of fair trial and effective remedy.

Principle 4

32. Itisimportant that the parties to proceedings involving ODR are properly
identified and there is no identity fraud. Separation of the digital identity
from the physical one may generate problems related to the identification
of the parties. In the first place, courts should seek to establish the
identity of the parties. Such secure mechanisms include, in particular:
i) certificates to electronic signatures, sometimes referred to as the “digital
ID" of a person; ii) confirmation of identity by a payment system operator
that has been used for paying court fees online; iii) public trust services
providing technological mechanisms that ensure proper identification.
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THE GUIDELINES
Fair procedure
Access to justice
Guideline 1

33. Justice is for everyone. In many member States applicants can lodge
their cases without being represented by a lawyer, therefore it is
particularly important to make the whole process easily understandable
for its users. In order to enhance accessibility, the design of ODR should
keep user interfaces as simple and intuitive as possible. If possible,
the ODR instruments should be made accessible 24/24, 7/7 and from
different computer and mobile devices operating systems. ODR should
allow parties to use standard forms, upload related documents and
receive timely responses. By means of ODR courts may also use real
time communication. As far as a national legal system permits, technical
tools available in ODR can offer flexibility regarding the language used
in the proceeding, for example, by built-in translation programs, in case
of multilingual proceedings involving parties from different countries
or cultures. The principle of user-friendliness is not to be understood as
being limited to litigants and their representatives but ODR tools should
be equally user-friendly to judges and other court staff.

Guideline 2

34. Parties need access to all the necessary information. It is important then
that appropriate assistance, information and feedback is provided to
users. The design of ODR can make assistance (for example, tutorials)
easily available to users. This includes information on how to submit a
claim and receive information about the progress of the case. ODR may
structure the process itself for litigants. It also means that dispute
resolution through ODR can be done almost anywhere, making the
process convenient and easy for litigants.

European Court of Human Rights’ case-law

When the relevant law provides individuals with a possibility of lodging a
compliant without being represented by a lawyer, domestic courts should
advise applicants on how to remedy the formal deficiencies of their complaints
(Wende and Kukdwka v. Poland, no. 56026/00, § 54, 10 May 2007).

Magna Carta of Judges

The“Magna Carta of Judges”adopted by the Consultative Council of European
Judges (CCJE) in 2010 emphasised in paragraph 14 on “access to justice and
transparency” that “justice shall be transparent and information shall be
published on the operation of the judicial system”.
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National example: Poland

In Poland applicants are provided with the possibility to find all relevant
information on necessary formal requirements and technical issues on the
e-court’s website (general information on the e-court, information for applicant,
for defendant, examples of correct and incorrect applications, FAQs, regulations
on online payments, etc.).

Guideline 3

35. Essentially, each party must be given a fair and equal opportunity to
argue his or her case as to both matters of fact and law and each party
should have a right to react to and rebut the submissions of the other
party. Evidence and relevant material must be disclosed to both parties
in an accessible and adequate way. ODR speeds up processes, but also
risks increasing information overload (which slows down information
processing). Because of that, while disputes should be dealt within a
reasonable time, parties should be granted reasonable time periods for
reaction.

European Court of Human Rights’ case-law

The principle of the equality of arms implies that each party must be afforded a
reasonable opportunity to present his case — including his evidence — under
conditions that do not place him at a substantial disadvantage vis-a-vis his
opponent (Letinci¢ v. Croatia, no.7183/11, § 48, 3 May 2016).

Guideline 4

36. ODR design needs to be guided by the internationally recognised
technical standards, such as Design for All principles in the ICT context.
This implies user-centred approach and that the use of ODR should not
be hindered by the existence of barriers in their technical design and
functionalities, nor by the inherent cost of their use. Following these
standards will make content accessible to a wider range of people,
such as persons with disabilities and make ODR more accessible to
users in general. In particular ODR implementation may not be limited
exclusively to text communication but allow and enable parties’ visual
and audio communication (video or audio conferences). Development
of ODR systems allowing for more efficient types of communication
should be promoted. This does not preclude designing of ODR systems
which provide multiple choice communication types (text, audio, visual
orvarious ICT). ODR should function properly to ensure confidentiality of
communication, enabling the contact which is unfettered by any practical
orother obstacle (Marcello Violav. Italy, no.45106/04, § 63-77, CEDH 2006-
Xl (extracts); Golubeva v. Russia, no. 1062/03, 17 December 2009).

LopaTtkosi matepianu » CTop. 181



Guideline 5

37. ODR has the potential to create cost savings by its very nature and
to provide an economical alternative to proceedings handled in the
traditional way. As a consequence, it is reasonable to expect that the
cost of ODR use for the parties should be at least neutral in relation to
the costs of access to the justice system using on-site resources. When
general principles of exemption from costs and free assistance exist, they
should be applicable to ODR.

Guideline 6

38. Parties should be notified when it is intended that their case will be
processed with an ODR tool that involves an Al mechanism. In particular
litigants have a right to obtain information on the reasoning underlying
Al data processing operations applied to them. This should include
the consequences of such reasoning. This transparency requirement
is also confirmed by all existing recommendations, ethical codes and
guidelines establishing ethical standards for designing, deployment and
use of artificial intelligence, as established by the Council of Europe, the
United Nations bodies, European Union, OECD and other international
institutions. These standards need to be respected by designers,
engineers, providers, administrators and professional users of ODR.

Equality of arms
Guideline 7

39. The guideline makes it clear that ODR should not deprive a party of the
right to be heard by the court. The rights of access to a court, to adversarial
proceedings and to an effective judicial remedy are fundamental rights
of individuals that are safeguarded under the European Convention on
Human Rights. While important, the objectives of achieving efficiency
and expediting proceedings cannot justify infringing these rights.

Guideline 8

40. Independence and impartiality in ODR decision-making processes are
essential requirements in order to ensure compliance with standards
of the European Convention on Human Rights. Trust and confidence in
ODR are built by avoiding the existence of - or any perception of - bias
towards the interests of any of the parties. Article 6(1) of the European
Convention on Human Rights explicitly states that the court must be
independent and impartial. It is even more important for ODR as they
may entail a process where the adjudicator is not physically present and
trust issues may arise as a consequence.
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Guideline 9

41. Knowledge of, and access to, the materials in the case-file, including
those submitted by other parties is an essential requirement for fair
proceedings. Moreover, the materials in the case-file, including all
relevant metadata, should be sufficiently precise and detailed to enable
the parties to challenge or contest their contents if they wish to do so.
Where the time is insufficient for a party, a possibility to request an
additional time should be available. The guideline covers not only access
to documents submitted by the other parties, but also to the materials
in the case-file, which often includes documentation produced by the
court itself.

European Court of Human Rights’ case-law

The requirement of “adversarial” proceedings under Article 6 of the European
Convention on Human Rights entails having an opportunity to know and
comment on the observations filed or evidence adduced by the other party.
“Adversarial” essentially means that the relevant material or evidence is made
available to both parties (Ruiz-Mateos v. Spain, 23 June 1993, § 63, Series A no. 2).

Evidence
Guideline 10

42. Itisimportant to ensure that parties to proceedings involving ODR are not
placed in a disadvantageous position because of their lack of access to
digital services or their lack of understanding of how the services operate.
ODR should be as user-friendly as possible and not operate in a manner
that would be likely to prejudice the interests of any of the parties. See
the guidelines on electronic evidence for further reference (in particular,
in the part concerning fundamental principles).

Guideline 11

43. The use of electronic evidence may create specific challenges for a party
wishing to challenge the authenticity or integrity of such evidence.
ODR should provide appropriate safeguards in order to facilitate such
a challenge. Instructions, templates or other tools can be used for
this purpose. For example, where a party challenges the electronic
evidence, the party seeking to rely on the evidence may be required
to demonstrate its authenticity, for example by submitting metadata
or seeking an appropriate order to obtain additional data from other
persons, such as trust services providers. The reliability of electronic
data may be proved in any manner, for example, by qualified electronic
signatures or other similar methods of identification and ensuring
integrity of the data. Provisions of national legislation establishing the
evidential value of public (official) electronic systems that generate
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electronic evidence should be respected. Moreover, parties should be
permitted to challenge expert evidence where such evidenceiis likely to
determine the outcome of the proceedings. In all these cases ODR should
promote international standards applied to analysed data, such as those
published by international standards communities, like ISO (International
Organization for Standardization). The standardisation of communication
patterns can produce considerable efficiency gains. See the guidelines
on electronic evidence for further reference (in particular, guidelines
no. 17-24 of the section on relevance of the electronic evidence).

Guideline 12

44. Specific challenges may arise when dealing with evidence in the courts
using ODR mechanisms. These challenges point towards the need for
consistency in the handling of the evidence. It is important to avoid
discordant jurisprudence and to promote legal certainty. In this respect,
parties may be allowed by their national legal system to rely on the
previous decisions made by a court in similar or identical cases. This may
help parties to have structured their evidence based on such previous
decisions or on templates provided by the courts on the webpages.
Specific recommendations may be issued by member States, for example
on the format of the data to be submitted as evidence. Such solutions,
however, should not undermine the independence of judges.

Effective proceedings
Guideline 13

45. As a large number of the judgments of the European Court of Human
Rights relates to the violation of Article 6 of the European Convention
on Human Rights in the context of referrals the excessive length of
court proceedings, it is crucial for member States to increase their
efforts in order to eliminate this problem. Effective proceedings require
avoidance of undue delays. In this regard ODR provides advantage.
Additionally, due to use of Al components the work of a court may be
further significantly improved. The use of Al components may speed up
the procedure and may allow for a more complete analysis of the case.
Effective proceedings may be achieved only under condition that the
process is streamlined as much as possible. In particular, physical presence
of the parties should be required by the court only when it is necessary.
ODR may assist in avoiding the necessity of physical presence not only
of the parties themselves but also of other attendees, whose presence
would otherwise be required, which often causes problems and slows
down the proceedings. Many member States use videoconferencing
in their courts with persons situated at a remote location to ensure, for
example, an appearance of witnesses and experts. Proper design of the
ODR also means that ODR allows payments of court fees on-line. See
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the guidelines on electronic evidence for further reference (in particular
guidelines 1-5 of the section on oral evidence taken by remote link).

European Court of Human Rights’ case-law

In requiring cases to be heard within a“reasonable time’, the Court underlines
the importance of administering justice without delays which might
jeopardise its effectiveness and credibility (H. v. France, 24 October 1989, § 58,
Series A no. 162-A; Katte Klitsche de la Grange v. Italy, 27 October 1994, § 61,
Series A no. 293-B).

A state may be found liable not only for delay in the handling of a particular
case, butalso for failure to increase resources in response to a backlog of cases
or for structural deficiencies in its judicial systems that cause delays. Tackling the
problem of unreasonable delay in court proceedings may thus require the state
to take a range of legislative, organisational, budgetary and other measures
(Rutkowski and Others v. Poland, nos. 72287/10 and 2 others, § 128, 7 July 2015).

Guideline 14

46. Special attention needs to be paid to ensuring that proceedings are not
unnecessarily protracted by technical difficulties. Alternatives have to
always be available whenever the ICT system is under maintenance or is
facing technical problems, in order to avoid any adverse impact on court
activity. Such technical difficulties must not be detrimental to the parties
and there should be a possibility to adjust time periods providing for a
sanction, as necessary.

Guideline 15

47. To ensure efficient, timely and adequate resolution of disputes and their
de-escalation member States may integrate a pyramid model of dispute
resolution where adjudication by a judge comes as a last tier. Amicable
settlement of disputes with the involvement of ADR may further provide
cost-efficient and more satisfactory result to parties than adjudication.
However, attempts to settle a dispute with the involvement of ADR before
instituting adjudicative proceedings before a judge shall be reasonable
and should not compromise or deny access to court as a fundamental
right protected by the Article 6 of the European Convention on Human
Rights. Use of above-mentioned methods and techniques should not
create substantial delay or increase substantively the costs for the parties.

Delivery of the decision
Guideline 16

48. The outcomes of the proceedings involving ODR being known to the
parties isimportant for three reasons: (1) to ensure equality of information
between the parties, (2) to ensure that the outcomes can be scrutinised
and appealed if necessary and (3) to guide the development of the law.
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In case of ODR the most important factors are the public scrutiny and the
requirement that the proceedings are conducted in a reasonable time,
with due process.

Guideline 17

49. This guideline stems from the right to public delivery of judgment.
Article 6 (1) of the European Convention on Human Rights explicitly
states that judgment shall be pronounced publicly. However, this
does not require reading out of the judgment in open court. Other
means of rendering a judgment public are allowed, such as making
judgments available on request (Moser v. Austria, no. 12643/02,
§ 101, 21 September 2006). In each case the form of publicity must be
assessed in the light of the special features of the proceedings in question
(Pretto and Others v. Italy, 8 December 1983, § 26, Series A no. 71; Axen
v. Germany, 8 December 1983, § 31, Series A no. 72). For example, the
full text of the judgment can be made available on the court website.
According to the jurisprudence of the European Court of Human Rights
the requirement for public pronouncement has been complied with
where, by being deposited in the court registry, the full text of the
judgment has been made available to everyone (Pretto and Others v. Italy,
cited above, §§ 27-28).

Right to a reasoned decision
Guideline 18

50. Every judicial decision reached using ODR or with the assistance of
ODR needs to be clear in order to allow everyone involved to understand
why the court is supporting a certain position (Seryavin and Others
v. Ukraine, no.4909/04, §§ 55-62, 10 February 2011). ODR does not suspend
the right to obtain an explanation for the decision taken. Sufficiently
detailed reasons should be given. The extent of the duty to give reasons
depends on the nature of the decision and the circumstances of the case.
The main arguments of the parties should be examined and require a
specific and explicit response. Sufficiently reasoned decisions are required,
firstly, in order to reassure the parties that their respective arguments have
been taken into account in arriving at the decision and, secondly, to assist
a party in deciding whether there are sufficient grounds to appeal against
the decision. Itis only by giving a reasoned decision that there can be public
scrutiny of the administration of justice. This means that, at the very least,
the outcomes must be known to the parties.

Enforcement of the decision
Guideline 19

51. Execution of a final and binding decision which results from an
ODR mechanism must be regarded as an integral part of the “right to a
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court”for the purposes of Article 6 of the European Convention on Human
Rights. Every litigant to the ODR has a right to enforcement of a judgment,
and the delay in the execution of a judgment must never be such that
it impairs the litigant’s right to a fair trial. The right to the execution
of judicial decisions is of even greater importance in the context of
administrative proceedings (Sharxhi and Others v. Albania, no. 10613/16,
§ 92, 11 January 2018). ODR can contribute to expediting enforcement
proceedings in the same way as it can expedite the adjudicative stage
of proceedings. For example, national law may provide for the electronic
enforcement clause sent directly through the IT system to the bailiff.
Electronic communication with the bailiff makes it quicker and easier to
monitor the execution of judicial decisions.

European Court of Human Rights’ case-law

It would be inconceivable that Article 6 (1) should describe in detail procedural
guarantees afforded to litigants — proceedings that are fair, public and
expeditious — without protecting the implementation of judicial decisions
(...) Execution of a judgment given by any court must therefore be regarded
as an integral part of the “trial” for the purposes of Article 6 of the European
Convention on Human Rights (Burdov v. Russia, no. 59498/00, § 34, CEDH
2002-11). An unreasonably long delay in enforcement of a binding judgment
may therefore breach the Convention (Burdov (n°2), no. 33509/04, § 66, CEDH
2009).

National example: Lithuania

The majority of court order proceedings regarding monetary claims are handled
using online filling and digital case management. Court orders are generally
issued as digital official documents with secure electronic signatures that can
be submitted electronically to the bailiff for enforcement.

Right to judicial review in cases involving purely automated decisions
Guideline 20

52. There can be no single, or simple, answer to the question concerning
how the right to review a decision involving an ODR element should
be exercised because it depends on the character and the scope of
the ODR element concerned. Where the ODR only plays a subordinate
role helping a judge in the proceedings, there is no reason to deviate
from the standard rules on appeal applicable to proceedings not
involving an ODR element. However, the question becomes crucial when
ODR instruments take the shape of tools for purely automated decisions.
The scenarios in which ODR mechanisms leading to purely automated
decisions could be used extend from minor cases which can be easily
automated because they are legally simple and the ODR mechanism
is primarily used for calculation purposes, to complex cases involving
advanced Al mechanisms.
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53. However, it is in this context that Article 13 of the European Convention
on Human Rights comes into play. Article 13 provides that everyone
whose rights and freedoms as set forth in the European Convention
on Human Rights are violated shall have an effective remedy before a
national authority. Parties should be allowed to contest purely automated
decisions and to request that such review is to be made by a judge. The
European Court of Human Rights does not specify at what level this
remedy is to take place. Basically, two models are conceivable:itis for the
member State to decide if the review should be made at the same judicial
level or at a higher appeal level. The use of ODR can open up new avenues
of redress for infringements in the national judicial systems. In view of the
unique character of the ODR the member State may decide, irrespective
of existing review mechanisms, to establish an additional review process
on the same level as the one, on which the automated decision was made.
Alternatively, the member State can leave the review before a judge to
its existing appeal level. In any case, this guideline does not require all
automated decisions to be automatically subject to review or to change
the existing review model.

European Court of Human Rights’ case-law

Article 13, giving direct expression to the States’ obligation to protect human
rights first and foremost within their own legal system, establishes an additional
guarantee for an individual in order to ensure that he or she effectively enjoys
those rights (Kudta v. Poland [GC], no. 30210/96, § 152, CEDH 2000-XI).

Consultative Council of European Judges — Opinion No. (2011) 14

The introduction of IT in courts in Europe should not compromise the human
and symbolic faces of justice. (...) Justice is and should remain humane as it
deals primarily with people and their disputes.

Transparency in the use of ODR and requirements for hearings
Transparency in the design and operation of ODR mechanisms
Guideline 21

54. Transparency in ODR is crucial. Both the design and operation of
ODR mechanisms need to be explained to the public, in an easy-
understandable language, in order to promote access to justice. The
public should understand the implications of the use of ODR, believe
that the ODR works well and that its outcomes are fair. This guideline
goes beyond a simple requirement to disclose basic information on the
design and use of ODR on the Internet. Different methods can be used
to engage the public. Genuine communication strategies and policies
includes press releases, video broadcasts, and webinars or social media
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publications. Member States can explain to the public that ODR makes
justice more accessible, e.g. by not requiring the physical presence at the
court, saving the costs of the travel to the court and allowing the parties to
file documents by electronic means or ensuring confidence and reducing
stress for individuals representing themselves in the proceedings.

Public and oral hearings
Guideline 22

55. In case of a traditional court (physical court buildings) its activity is self-
explanatory to the public and can be inspected by members of the public
by attending public hearings. It might be different when proceedings
or separate hearings are performed remotely and electronically with
the help of ODR mechanisms. One should remember what the aim of
public hearings is: they allow for public scrutiny of judicial decisions
and proceedings. Making proceedings transparent in this way is a form
of accountability that enhances fairness. This function of public scrutiny
must also be ensured in remotely conducted electronic proceedings
using ODR tools. Here, these aims can be achieved by traditional and new
means. Technically, digital courts can be designed as open courts, if not
more so than physical court buildings. The particular technical solution
depends on the design of the procedure in question. For example, where
virtual hearings in the courts replace a court hearing, ODR may allow
public access to virtual hearings and information in a controlled manner
without the observers having to physically go to a courtroom. Organising
traditional public hearing is not required in ODR but it might be used to
ensure publicity of hearings while using ODR tools for remote (virtual)
attendance of hearings by parties, witnesses, experts or some of them;
judges and/or observers at the same time might be physically present
in courtrooms or any other physical rooms where court hearings might
be broadcasted. In any case, however, the requirement of public hearing
does not require member States to open up their virtual hearings to
an unlimited number of simultaneous streams to the public, just as
much as seats in a physical courtroom are also limited. Any such option
must consider the due safeguards in respect of protection of personal
and other sensitive data, sufficient cybersecurity and other principled
discussed in these guidelines.

Guideline 23

56. The purpose of ODR is not to close the courts and hearing rooms. The
aimis to improve effectiveness and efficiency. The right to an oral hearing
does not necessarily require physical presence, and videoconferencing
may be an appropriate way to guarantee litigants their right for example
where parties voluntarily renounce their right to a physical presence
(Vladimir Vasilyev v. Russia, no. 28370/05, § 81-90, 10 January 2012).
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Videoconferencing where the communicators can hear and see each
other in real time (and where provision is made that, for example
witnesses are not coached from behind the screen and that witnesses’
identity is properly authenticated) may, depending on the case, function
as well as an“oral”hearing (provided the technology works on both ends
of the transmission and this can be archived). An oral hearing is not always
necessary to secure the parties participation in the proceedings. Written
proceedings using ODR mechanisms can be permissible provided that
the litigants have the right to have an oral hearing in the form of a review
on the same level or re-hearing at an appeal stage of the proceedings.
For instance, in administrative proceedings, an oral hearing before the
authority is obligatory only in certain cases, and more emphasis is placed
on the broadly understood right to active participation in proceedings
at any stage of the proceedings. Such participation does not require
oral hearings, but the possibility of expressing the party’s opinion on
the materials in the case-file, including evidence collected and motions
lodged by the other party (Vilho Eskelinen and Others v. Finland [GC],
no. 63235, § 74, ECHR 2007-11). Using ODR can enhance the efficiency of
written proceedings.

Other issues of transparency, including public scrutiny
Guideline 24

57. Safeguards for independence and impartiality of the judiciary
must be effectively incorporated into proceedings involving
ODR (Agrokompleks v. Ukraine, no. 23465/03, § 136, 6 October 2011).
ODR must be transparent in terms of the identities and affiliations of
the ODR providers and those of the interveners and managers of the
ODR mechanisms. Member States should adopt policies dealing with
identifying and handling conflicts of interest in the ODR.

Guideline 25

58. The guarantees enshrined in Article 6 (1) of the European Convention on
Human Rights include the obligation that all documents generated by
ODR, including the final judgment and other decisions or notifications,
are written in clear and plain language. The language used must be such
as to enable the parties to make effective use of any existing right of
appeal.

Guideline 26

59. Procedural rules applicable to ODR should make clear the process
used to resolve a dispute. These rules should meet the requirements of
the society, institution, and legal frameworks they serve. In particular
ODR should incorporate procedures for addressing factors which may
harm the fair use of ODR. For example, an ODR may need to display
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or conceal different parts of information depending on the stage of
process and the type of user. In this respect ODR can learn from a range
of measures to mitigate risks and improve security, commonly used in
other sectors including banking, online payment systems and healthcare
sectors. These procedures need to be factored into the ODR’s architecture.

Guideline 27

60.

Relevant information can be made available on the court website in
a user-friendly and accessible manner. For example, a court website
may use text-to-audio transcription services. Good ODR information
management ensures that information is authentic and reliable, can
be retrieved quickly and easily, is retained for an appropriate length of
time, is disposed of securely and appropriately, and is suitably protected.
Transparency of procedural rules applicable to ODR contribute to
increased trust, accountability, openness and efficiency.

Special issues related to the ICT nature of ODR techniques

Cybersecurity
Guideline 28

61.

62.

Thejustice system is vulnerable because of the increasingly sophisticated
and numerous cyber-attacks to which courts are exposed. With the use
of ODR comes the fear of an increase in the number of security breaches
that would jeopardise the integrity of the judicial system and the data
it handles. Cyber threats are a very real danger for justice systems. Risk
exists that court documents and evidence can be subject to manipulation
and attack. A breach in security could result in forgery, or the disclosure
of confidential information. Against this background, courts may consider
mechanisms for enhancing data security. There are ways of preventing
such breachesin ICT (e.g. by reducing the risk of an attack occurring) and/
or mitigating their effects (e.g. by planning in advance the right course
of action in the event of an attack). It is crucial that an appropriate level
of cybersecurity in the ODR systems and their integrity are ensured by
member States. ODR mechanisms require protection to prevent external
parties from hacking the system and obtaining non-public information.
Regarding the authority to access information, there should be internal
limitations to ensure that parties to disputes cannot access information
that they are not allowed to obtain. This requires secure authentication
and access control.

The Appendix to this explanatory memorandum contains a cybersecurity
checklist for member States.
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Guideline 29

63.

64.

Itisimportant that security is built into the design of the ODR. Security is
to be ensured throughout the lifetime of the ODR mechanism by design
and development processes that constantly evolve to reduce the risk of
harm from malicious exploitation. There are two basic principles that
needs to be followed: the “security-by-design” and “security-by-default”.
The first means that all those involved in the design and development of
ICT products, services and processes facilitating ODR are encouraged to
implement measures at the earliest stages of design and development
to protect the security of those products, services and processes to the
highest possible degree, in such a way that the occurrence of cyber-
attacks is presumed and their impact is anticipated and minimised.
The principle of “security-by-design” is to be followed at the earliest
stages of design and development to protect the security of ODR. The
principle of "security-by-default” means that ICT products, services and
processes facilitating ODR are configured in a way that ensures a higher
level of security which should enable the first user to receive a default
configuration with the most secure settings possible, thereby reducing
the burden on users of having to configure an ICT product, service or
process appropriately.

Certification plays a critical role in increasing trust and security in
ICT products, services and processes facilitating ODR. This includes
a comprehensive set of rules, technical requirements, standards and
procedures. To express the cybersecurity risk, a certificate may refer to
three assurance levels (basic, substantial, high) that are commensurate
with the level of the risk associated with the intended use of the product,
service or process, in terms of the probability and impact of an incident.
The obtaining of certain certification levels may necessitate the existence
of a national legal framework allowing and regulating testing and ethical
hacking of (state-run) ICT systems.

Human rights protection, including personal data protection
Guideline 30

65.

Member States’governments, legislators, courts as well as ODR developers,
manufacturers and service providers should continuously assess the
possible adverse consequences of ODR techniques and mechanisms
on human rights and fundamental freedoms, and, considering these
consequences, adopt a precautionary approach based on appropriate
risk prevention and mitigation measures. In all phases of the processing,
including data collection, they should adopt a“human rights by-design”
approach and avoid potential biases, including those that may be
unintentional or hidden, and risks of discrimination or other adverse
impacts on the human rights and fundamental freedoms of individuals.
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Guideline 31

66.

It is necessary to ensure compliance of all processing of personal data
using ODR mechanisms with data protection laws. The key underlying
elements of this approach are the lawfulness, fairness, purpose
specification, and proportionality of data processing. Responsibility for,
and demonstration of, compliance (accountability), transparency, data
security and risk management are also essential requirements.

Guideline 32

67.

68.

Personal data protection has to be a priority and needs to be properly
resourced. Inadequate protection may hamper access to the courts.
This risk should be counter-balanced by personal data protection
training for court staff, clear data protection policies and guidelines,
data protection audits and effective implementation of their results.
Contemporary data protection regimes (such as the updated Convention
for the Protection of Individuals with regard to Automatic Processing of
Personal Data (ETS No. 108) play an important role in safeguarding the
rights and interests of data subjects. Special consideration should be
given by member States to the Guidelines on Artificial Intelligence and
Data Protection adopted in 2019 by the Consultative Committee of the
Convention for the Protection of Individuals with regard to Automatic
Processing of Personal Data (T-PD) of the Council of Europe.

“Technical and organisational measures’, in the sense of these guidelines,
are the functions, processes, controls, systems, procedures and measures
taken to protect and secure the personal data that is processed
within ODR system. These measures are a requirement for security of
processing, preventing breaches, ensuring suitable processors, records
of processing activities, design and a strong foundation for ensuring that
rights and freedoms of the ODR users are protected. Specific measures
include among others: i) protection against unauthorised access to
confidential data, such as personal data, undisclosed know-how and
business information, or other types of potentially sensitive information
collected during ODR proceedings; ii) ensuring integrity of the data in
order to exclude possibility of the unwanted alteration or deletion of
data concerning electronic procedural documents, including the decision
itself or pieces of evidence; iii) identification of fraud by parties, since the
online context could make it harder for a judge to ascertain the identity
of a party.

Guideline 33

69.

ODR implementation can pose a threat to the privacy of individuals
and should, therefore, be complemented by ethical and human rights
considerations. There should be an appropriate balance between the
utility of open data and the privacy of the data subjects. ODR mechanisms
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should be designed and developed responsibly, by applying the
principles of “privacy-by-default” and “privacy-by-design”. “Privacy-by-
default”means that the court must ensure that personal data is processed
with the highest privacy protection and “privacy-by-design” means that
ODR need to implement technical and organisational measures, at the
earliest stages of its design, in such a way that safeguards privacy and
data protection principles right from the start.

Guideline 34

70. There is a risk that, in order to reduce the cost of ODR implementation,
member States decide to outsource ODR platforms to external providers
in exchange for access to personal data of users. It is also possible
that that ODR is exploited by the companies that base their business
model on tracking the data. Privacy concerns require that commercial
tracking, profiling or targeting is not built into the design of ODR systems,
because such activities have potentially serious impact on the personal
freedom and autonomy of individuals and may lead to prejudice and
discrimination. Where all or any part of ODR mechanisms are outsourced,
providers should be bound by a comprehensive processing contract
which will guarantee compliance with data protection law and exercise
of individuals' data protection rights.

Other issues (not stemming from the jurisprudence of the European Court
of Human Rights)

Testing, monitoring, upgrading, research and development
Guideline 35

71. To ensure technological advancements, member States are encouraged
to stimulate progress in the ODR field by developing and maintaining
such mechanisms themselves or stimulating non-governmental and/or
private projects and programs. The development of ODR mechanisms
should be funded, whenever this is appropriate and possible, by public
bodies with the aim of enhancing public trust and confidence in ODR.The
purpose of these funds may be the creation of an environment conducive
to ODR development in accordance with Articles 6 and 13 of the European
Convention on Human Rights. Changes in the field of cyber justice should
be court-driven, not technology-driven. Relevant research can fill in gaps
in legal and technical knowledge and improve functioning of ODR.

Guideline 36

72. The purpose of testing ODR is to evaluate its compliance with the
specified legal, procedural and technical requirements. ODR testing, for
example, might verify whether every type of user input produces the
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intended output across the ODR application. Testing should be based
on quality factors like reliability, usability, integrity, security, capability,
efficiency, portability, maintainability and compatibility. Sufficient
piloting and adjustments before the deployment ensure efficiency and
adequate added value. Close, on-going involvement of future users helps
to minimise any discrepancies between the needs stated on paper and
how the IT specialists address them in practice, and enables the proposed
technical solutions to be reoriented, where feasible and without affecting
the project schedule or cost. Trials at pilot sites provide an opportunity
to learn from a series of initial users before approving the next stage of
the project or rolling it out on a bigger scale.

Guideline 37

73. The proper design of an ODR mechanism needs a constructive dialog
to be established between those developing technology and those
responsible for adjudication. It is for member States to decide which
stakeholders should be involved and to what extent, as it depends on the
type of the particular ODR concerned. Some require more input from the
stakeholders, such as involvement of Al components and some less. The
judiciary should be actively involved in the testing and piloting phases.
In this context it is also important to ensure that the design of ODR do
not deprive judges of their decision-making capacity. However, judges
are not the only professionals that could be involved in the design. The
dialogue may include other stakeholders such as lawyers, court staff and
court users. Technology developers should strive to better understand
the justice system and collaborate with judges and court staff to ensure
that ICT architecture meets the needs of both the courts and the public.
The ODR's architecture also needs to be flexible, and ready to adjust
to judicial case-law or practices. For further references see Guidelines
on how to drive change towards Cyber justice [Stock-taking of tools
deployed and summary of good practices] of 7 December 2016, European
Commission for the Efficiency of Justice.

Guideline 38

74. ODR must remain at the current level of service delivery and technological
innovation. Each ODR mechanism goes through a development life cycle
from initial planning through to disposition. The ODR mechanism has a
cyclical nature which means that it constantly improves through change
and upgrading. Replacing the outdated hardware or software, security
upgrades, and continuous improvement on a regular basis is needed.
Each member State should define its own best practices for various stages
of ODR development.
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Awareness raising, training and education
Guideline 39

75. Awareness raising, training and education of individuals and legal
entities is key to enable successful exploitation of ODR techniques and
mechanisms and to ensure its development and use. Measures need
to be in place to improve a range of basic to advanced digital skills
of different socio-economic groups. These include digital skills for the
elderly, and other target groups, such as persons with disabilities. As the
main providers of court services and ODR mechanisms, public authorities
also require adequate knowledge and skills. This includes competences to
develop ODR mechanisms in a responsive design manner for communities
and businesses in compatibility with the requirements of the European
Convention on Human Rights in order to build and enhance public trust
and confidence in ODR.

Committee of Ministers Recommendation Rec(2004)4 to member States
on the European Convention on Human Rights in university education
and professional training

The Committee of Ministers recommends, inter alia, that member States
ascertain “the adequate university education and professional training
concerning European Convention on Human Rights and the case-law of the
Court exist at national level and that such education and training are included,
in particular (...) as a component of the preparation programmes of national
or local examinations for access to the various legal professions and of the
initial and continuous training provided for judges, prosecutors and lawyers".

In the framework of its follow-up to Recommendation Rec(2004)4, the
Drafting Group lll of the Committee of experts on the system of the European
Convention on Human Rights (DH-SYSC), stated inter alia that member States
should notably enhance the effectiveness of such university education and
professional training by providing each category of public with necessary tools
to comply with the obligations stemming from the European Convention on
Human Rights . To this end, member States should provide quality targeted and
accessible professional training. Also, professional training should be provided,
as far as possible, by persons having good knowledge of the system of the
European Convention on Human Rights and practical experience from the
relevant professional field (see document DH-SYSC-111(2019)01 Rev, §§ 2 and 5).

Guideline 40

76. Member States need to ensure that ODR mechanisms are user-focused,
accessible, fair, transparent, accountable and financially viable. Judges,
legal practitioners and all those involved in court proceedings should be
aware that the use of ODR has a potential to lead to greater automation,
greater speed of information processing, better efficiency and lower costs
of dispute resolution. This means that more disputes can be resolved,
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leading ultimately to a greater access to dispute resolution and to
cost savings. ODR also has the ability to revolutionise access to justice,
for example to persons who would find it hard to access courts. The
development of online learning methods could be used to disseminate
such details of ODR experience among all professionals concerned.

Guideline 41

77. Access to interdisciplinary training on ODR operation is necessary
for judges and legal practitioners as well as court staff. Dispute
resolution professionals should have sufficient skills and training to
carry out their duties. The digitally competent professional should be
aware of advancements in technology and, in particular, keep abreast
of developments within IT security. Experts generally underline the
need for proper means of protection and control, and emphasise the
importance of providing all court staff with IT security training for online
communications. Member States should take measures to ensure legal
and IT experts are available to judges, legal practitioners and court staff
for consultation when specialised knowledge on the interpretation and
application of laws and regulations is required in the process of providing
ODR services. Training on ODR may cover specific challenges raised by
ODR, such as cybersecurity. Awareness of the wider digital context and
use of emerging technologies, such as cloud computing, trust services
or blockchain, is important.

Guideline 42

78. Judges are encouraged to be able to use ODR mechanisms and follow
good practices in the handling of ODR. Such good practices address,
e.g. the risk that certain individuals (with physical or mental disabilities,
socially disadvantaged or the elderly) will find it difficult to obtain access
to justice. In order to prevent this, judges are encouraged to consult
extensively with lawyers who tend to serve traditionally disadvantaged
or marginalised groups. Another risk is that the removal of discretion
and human judgment could lead to prejudice and stereotyping.
This risk can be also prevented by judges in the review process (see
paragraphs 52-53 above). Judges are encouraged to be aware of and
understand the data risks, security, and privacy issues.

Guideline 43

79. Law schools are encouraged to change, if necessary, the way they provide
education and provide a digital lawyering skills framework to teach
students how to use technology to assist in the delivery of legal services.
Good practices include new models of learning, such as increased level
of online learning developed during pandemic crisis. Legal education
and the legal profession may follow such good practices in order to
keep pace with technological advancements, in particular introduction
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of ODR mechanisms in the justice systems. It is important that students
stay mindful of the legislation that governs human rights. Students
need also be aware that courts are now utilising artificial intelligence to
enhance their practices. In this respect a good practice is that students
are given an opportunity to explore not only where the practice of law
is now but also where it is heading. A broad range of competencies are
required for an individual to be considered digitally competent. Teachers
can use real-world examples.

APPENDIX
CYBERSECURITY CHECKLIST FOR MEMBER STATES
Member States should implement the following in designing ODR:
1. Protection of stored, transmitted or otherwise processed data:

a. against accidental or unauthorised storage, processing, access or
disclosure during the entire life cycle of the ICT product, service or
process facilitating ODR.

b. against accidental or unauthorised destruction, loss or alteration
or lack of availability during the entire life cycle of the ICT product,
service or process facilitating ODR.

2. User access management through secure identification and
authentication: Authorised persons, programs or machines should
only be able to access the data, services or functions to which their access
rights refer.

3. Identification and documentation of known dependencies and
vulnerabilities:

= Modern ICT products and systems often integrate and rely on
one or more third-party technologies and components such as
software modules, libraries or application programming interfaces.
This reliance, which is referred to as a “dependency”, could “pose
additional cybersecurity risks as vulnerabilities found in third-party
components could also affect the security of the ICT products,
services and processes facilitating ODR. In many cases, identifying and
documenting such dependencies enables end users of ICT products,
services and processes toimprove their cybersecurity risk management
activities by improving, for example, users’ cybersecurity vulnerability
management and remediation procedures.

= Additionally, such dependencies and vulnerabilities could to a certain
degree be avoided by providing, to the extent possible, the necessary
means for in-house design and development.
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Logging of data accession, use and processing: to record which data,
services or functions have been accessed, used or otherwise processed,
at what times and by whom.

Allowing consultation of the log files: to make it possible to check
which data, services or functions have been accessed, used or otherwise
processed, at what times and by whom.

Vulnerability testing: verifying that ICT products, services and processes
facilitating ODR do not contain known vulnerabilities.

= Vulnerability testing may necessitate the existence of a national legal
framework allowing and regulating testing and ethical hacking of
(government) ICT systems.

Providing back-up facilities and technical support: to restore the
availability and access to data, services and functions in a timely manner
in the event of a physical or technical incident.

Security-by-design and by-default: that ICT products, services and
processes facilitating ODR are secure by-design and by-default.

Up-to-date hard- and software: to ensure that ICT products, services and
processes facilitating ODR are provided both with up-to-date software
and hardware that do not contain publicly known vulnerabilities, and
with mechanisms for secure updates.

Cybersecurity certification of ICT products, services and processes facilitating
ODR could be sought in order to minimise cybersecurity risks and to maximise
trust and confidence. E.g. for EU-countries: certification could be sought in the
framework of Regulation (EU) 2019/881 of the European Parliament and of the
Council of 17 April 2019 on ENISA (the European Union Agency for Cybersecurity)
and on information and communications technology cybersecurity certification
and repealing Regulation (EU) No 526/2013 (European Union Cybersecurity Act).
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COUR EUROPEENNE DES DROITS DE L'HOMME

M'ATA CEKLIA

Cnpasa «Ixannoy npotu Hopserii»
(3aasa N° 36516/19)

PILLEHHA

CratTa 6 (uMBinbHa YacTnHa) « CNpaBegNnBUIA CyaoBUI Po3rnag « BigcyTHictb
CYTTEBO HEBUTIZHOIO CTaHOBULLA ab0 HEPIBHOCTI CTOPIH Yepe3 yyacTb Y po3rnAgi
CNpaBu NPO BMKOHAHHA 6aTbKiBCbKMX 0OOB'A3KIB 3 BUKOPUCTaHHAM 3aco6iB
Bile03B'A3KY B 3B'A3KY 3 HEMOX/IMBICTIO B'iXaTn [0 KpaiHu, Wwob 6yTn ¢isnyHo
NPUCYTHIM

CTPACBYPT
02 rpygHa 2021 p.

OCTATOMHE
02.03.2022 p.

Lle piweHHA Habyno cTaTyCy OCTaTOUYHOrO BigMNoBigHO 4O
NyHKTY 2 cTaTTi 44 KoHBeHUii. [Jo Hboro moxe 6yt BHeceHO
penakuinHi BUNpaBneHHs.
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Y cnpasi «[dxannoy npotu Hopserii»

€BponencbKni cyq 3 npas nognHu (M'aTta cekuin), WwWo 3acigae ManaTor y Takomy
cknagi:

Ciodppa O'Nipi (Siofra O’Leary), ronosytounii cyaas,
MaprTiHc Mitc (Martin$ Mits),
CredaHni Mypy-Bikctpbom (Stéphanie Mourou-Vikstrom),
Nati¢ lNycenHos (Latif Hiiseynov),
MoBaH InieBcki (Jovan llievski),
Jlapo YaHtypia (Lado Chanturia),
ApHoiHH bapgaceH (Arnfinn Bardsen), cyani,
Ta Biktop ConoBeinuuk, Cekpetap cekuii Cyay,
3 ypaxyBaHHAM:

3aaBu (N2 36516/19) npoTtn Koponisctea Hopserii, nogaHoi go Cyay BianosigHo
[0 cTaTTi 34 EBponencbKoi KOHBEHLT 3 NpaB NtognHn (gani KoHBeHuis) rpomaga-
HuHoM [amb6ii naHom E6pimoto Ma Ixxannoy (gani 3aasHuK) 01 nunHa 2019 poky;
pilleHHA HagicnaTy NoBiAoOMeHHA Npo 3aaBy Ypagy Hopserii (gani — Ypagn);
3ayBaKeHb CTOPIH;

NpPOoBIBLWN Hapaay 3a 3aunHeHnmmn aseprma 02 nuctonaga 2021 poky,
YXBASOE PillleHHA CTAHOM Ha Lo JaTy:

BCTYI

1. Y cnpaBi po3rnagatotbca ckapru, nogani go Cyay 3a ctattamm 6 i 8
KoHBeHLUiT Wwoao npoBagXeHHA, Y AKOMY 3aABHUK BMMaras HaJaHHA
oMy NpaBa BUKOHYBaTK 6aTbKiBCbKi 060B'A3KM LLOA0 CBOET AUTUHU, HA
AKOIO BiH HIKONM He MaB ONiKu, MiciA CMepTi maTepi ANTUHMN.

OBCTABUHW CITPABM

2. 3anABHUK Hapopusca y 1972 poui Ta npoxusae B lambii. Y Cygi ioro
npencrtaBndAna naHi LL'aTeet, agBokart, Aka NnpakTukye B M. Ocno.

3. MaH M. Em6epneHg 3 leHepanbHoi NpoKypaTypu (ynpaBniHHA LKBINb-
HUX cnpaB) NpeAcTaBmB Ypag HopBserii AK NOro areHT, AKOMY fonoma-
ranu naH k. BanrcHeca i naH T. MigTTyHa TobiacceHa, aaBOKaTy TOro
K ynpasniHHA.

4, HapaHi ctopoHamy GakTUUHI 06CTaBUHIN CNPaBU MOXKHA CTUCIIO BUKJIACTU
B TaKMi1 cnocio.
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I. KOHTEKCT CITPABM

5.

10.

11.

Y 3aABHM1Ka ABOE fiTew, AKi npoxmnBatotb y Hopserii, T.il., 19991a 2011 pokis
HapoaXeHHsA BignoBiaHO. 3aABHUK XuKBe y lambii, ogpyeHun i Mae Tam
N'ATbOX AiTen.

3asBHIUK OYB ogpyxeHui 3 K.JXK., Konu iXHiln cTapwmii CMH T. HapoauBcs
B Famb6ii 'y 1999 poui.

3asBHUK i K. po3nyuunuca npnbnusHo y 2003 poui. K.Ox. Buiiwna
3ami>k y Hopseril 3a iHWIOro 4onoBika, AK1IA yCnilHO nojas TaM 3aABY
npo Bo33’egHaHHA CimM'i 3 Heto y 2003 poui. K. oTpumana He3anexHy
NOCBIAKY Ha nNpoxuBaHHA y 2004 poui. Ctapwwnn cuH, T., oTpumas
NOCBIAKY Ha NpoxmBaHHA Y Hopserii y 2007 poui. [1o uboro BiH »Ku1B 3i
CBOE€tO 6abyceto y [ambii.

I. 6ys 3auatuir, konu K.Jx. y 2010 poui Ha Tpu TUXKHI npuizauna go Fameii.
K.Ix. noBepHynaca go Hopserii, i y 2011 poui Tam Hapoausca I

Y2011 a60 2012 pokax YnpaBniHHsA npaLi Ta coLiaibHOro 3abe3neyeHHs
Hopgerii (Arbeids- og velferdsdirektoratet) (aani — YnpasniHHa) 3BepTa-
nocs go K.JIx., wo6 yTouHntu, x1o € 6atbkom I. BoHa nosigomunna im, wo
Le 3aABHUK, | TOMy YnpaBniHHA nodano 3anuT Ao noconbctsa Hopaerii
y [aHi, sike cnpobyBaso po3LUyKaTy 3asiBHUKA YePe3 KOHCY/bCTBO y lambi.
Im Baanocs 3s'a3atnca 3 6paToM 3asBHIIKA, AKNI NOBIAOMUB, LLIO 3aABHIK
nepeixaB o [BiHeil-bicay. OcKinbKn BOHU He 3MOrnu 3B’A3aTNCA 3 CaMUM
3aABHUKOM, Yy 2012 poui po3rnag cnpasyu 6yNo TMMYAcOBO 3YMUHEHO.
K.I>K. noBigomMmnu, Wwo BOHa Ma€ 3B'A3aTnCA 3 YNpaBniHHAM, AKLLO OTpU-
Ma€ HoBY iHopMaLito Npo 6aTbka AUTMHU. OCKINbKN Cam 3asiBHUK He
BU3HaBaB 6aTbKiBCTBO Wopao I., iHpopMmaLito Npo ANTUHY 6y/0 BHECEHO
no [lepxxaBHoro femorpadiyHoro peectpy HopBserii 3 no3Haukow npo
Te, WO 6aTbKO HEBIJOMMUIA.

3anaBHUK Hikonu He 6yB B HopBerii i TakoX HiKoNM He BUKOHYBaB 6aTb-
KIBCbKIX 060B'A3KIB 1WoA0 . 3 MOMEHTY CBOro HapomkeHHs y 2011 poui
I KB 3i CBO€KO MaTip’to Ta 6paTom y Hopserii.

I. 3ycTpiBca i3 3aaBHMKOM Yy [ambii y 2015 poui, konu K.[x. npueesna
Tyam o6ox fiTeln nig Yac ABOTMXKHEBOI BiANYCTKN. Mo3uuii CTOpiH Npo cTy-
MiHb KOHTAKTY Mi>K 3aABHUKOM i ['. pi3HATbCA. 3aABHUK CTBEPAKYBAB, L0
K. i giTn 3ynuHuUnuca Henoganik Toro Micus, e BiH XnB, i WO 3aABHNUK
i . 6aunnmnca KoXHi ABa-TPW AHI yNpoaoBK Lboro nepioay. ., MMOBipHO,
TakoX 6yBaB y [aMb6ii i 4O LbOro ofuH pa3 3yCcTpivyaBcA i3 3aABHUKOM.
[lo TOro » 3aABHWK CTBEpPAKYBaB, WO BiH TAaKOX NiATPMMYBaB KOHTAKT
i3 AiTbMu no TenedpoHy 4o MoMeHTy cmepTi KK, 25 uepBHA 2017 poky;
npote YpsAa CTBepAXKYBas, Lo I, 6e3nepeyHo, He Mir Ha TOI Yac PO3MOB-
NATW AHMNINCbKOIO, @ OTXKe, BiH He 3Mir 61 chinKyBaTUCA i3 3aABHMKOM
O[HI€EI MOBOIO.
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12. Micna cmepti maTepi I. )uB 3 gpyrom cim’i, I'H., AKOro BiH Ha3uBaB
«AAabKoMy, i noro cim'eto. OgHoro pa3sy go Hopserii npuixas 3 AHrAii
nanbko I no matepi, M.IIX., wob gornagatv 3al., i BOHV pa3om nepeixanu
po keaptupu K.Ix. Motim I'. noixas.

II. PO3rNA4 CMPABW MPO BUKOHAHHSA BATbKIBCbKMX OBOB'AI3KIB LLOJOT.

13. TH. 20 cepniHa 2017 poKy (auB. NyHKT 12 BuLLE) NOAAB 3asBYy A0 MiCb-
Koro cyay (tingrett) npo HagaHHA NOMY NpaBa BMKOHYBATU OATbKIBCbKi
o608'sa3kM wopo I. Lia 3asBa 6yna BigknnkaHa 29 cepnHa 2017 poky.
MicbKuin Cyp NOBiAOMMB NPO CUTYaLito Cy»6u couianbHOro 3axucTy
AiTen; BOHW BXe 6ynu npoiHpopMoBaHi Npo cmepTb K.IX.

14. Cectpa nokinHoimatepil., A.[IX., aKa xuna B AHrnii, 19 BepecHa 2017 poky
3BepHynaca 4o MiCbKOro CyAy i3 3asABOI0 NPO HaJaHHA i1 NpaBa BUKOHY-
BaTK 6aTbKiBCbKi 060B'A3KM wopao I.

15. Micbknin cyg 10 x0BTHA 2017 poKy OTpMMaB eNeKTPOHHWUI NCT Bif 3asB-
HUKa, Y AKOMY BiH TaKOX NoJas 3asABYy NPO HaflaHHA NpaBa BUKOHYBaTU
6aTbKiBCbKi 060B'A3KM Wopao I.

16. MicbKuin Cyn Npvi3HauvB aaBoKaTa A HagaHHA gornomoru [, AKni noaas
BigNoOBiAb Ha 3aaBK 13 )0BTHA 2017 poKy.

17. lNoTim 3aABHMK NOACHUB CBOIO 3aABY NPO HaJaHHA NOMY NpaBa BUKOHY-
BaTV 6aTbKiBCbKi 060B'A3KM Womo I y NNCTi Big 23 0BTHA 2017 POKY.

18. Micbkuin cyg 25 »0BTHA 2017 poKy NPOBIB N/IaHOBE 3acifaHHA, y AKOMY B3ANN
YUacTb Np13HaYeHni Cyqom ekcnepT, Aaabko I M. (aus. nyHKT 12 Bue),
onikyH I, anBokat A.[lX. (QVB. MyHKT 14 BiLLE) | aABOKAT, NPM3HAYEHI MiCb-
KM CYZIOM ANs HagaHHsA gornomoru Il (aue. nyHKT 16 Buwe). Byno BupiweHo,
LLIO eKCrepT MaEe MPOAOBXKYBaTU BUBYATU cMTyauito B AHril. Cyg ynoBHOBa-
MMB eKkcnepTa nigrotTysaTyi MMCbMOBUIA 3BIT.

19. Y 1O Xe yac 22 nuctonaga 2017 poky 3aABHMK NOAAB 3adABY Ha OTPU-
MaHHA LEeHreHCbKol Bi3n Ao noconbcTBa Hopserii B AKKpi. 29 nucrto-
naga 2017 poKy NoConbCTBO BiAXUIWMO 3aABY, HAAaBLUN Take NOACHEHHA:

«OCKinbKK Hal JOCBIA | AOCBiA MiCLLeBOro ynpasniHHA 3 NUTaHb BUAaui WeH-
FeHCbKMX Bi3 3 KOHKPETHUMU rpynamMmu Ta HalioHanbHOCTAMM MOKA3YE, Lo
6araTo xTo He 3anuwae Hopaerito abo LLleHreHcbKy 30HY MicnA 3aKiHYEHHA
CTPOKY Ail IXHIX Bi3, M1 NPaKTUKYEMO BMAAYY Bi3 NULLE Y BUHATKOBUX BUNagKax.
/IMOBIpHICTb MOBEPHEHHSA OLHIOETHCA IHAMBIAYaNbHO, | BEMKE 3HAUEHHS
Hafa€eTbCA AK NOTEHLiany emirpauii B KpaiHi NTOXOAXeHHA 3aABHUKA, TaK i iHAW-
BilyanbHUM daKkTopam, Lo CTOCYIOTbCA 3aABHMKaY.

20. 3aABHUK NOAaB anenAuiiHy CKapry Ha pilleHHA npo BiAMOBY Y BuAaui
Bi3n o YnpasniHHa immirpauii (Utlendingsdirektoratet — UDI), aike Bia-
xnnunno 11 06 KBiTHA 2018 poky.
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21.

22.

23.

24,

25.

26.

27.

Y Ton xe yac 17 rpygHa 2017 poKy MiCbKUI Cya OTPUMAB e OfHe NUCb-
MOBe NOBIAOMJIEHHA Bifj 3aABHUKA, Y AKOMY BiH MOACHUB, O Ha TOW
MOMEHT oMy He 6yno HaflaHo Bi3w.

MpusHaueHa cygom ekcnepT (gMB. NyHKT 18 Buwe) nogana cBin
nucbmoBum 3BiT 02 ciyHAa 2018 poky. Micbkuin cyn nposis 3aci-
JaHHA 04 ciuHa 2018 poky. A.[lxk. 6yna npucyTHaA i Jana cBigueHHs, 6yB
3acnyxaHum oguH CBigoK. EKcnepT TakoxK fana CBigueHHA Npo CBOIO
po6oTy y uin cnpasi. OnikyH I. BUCTYNUB NpoTu 3asB AK A.[X., Tak
i 3aABHMKa.

Micbkun cyg yxsanue piweHHs 08 ciuHa 2018 poKy. ¥ Hbomy NOBTOpPIO-
Banocs, wo matu I, K.J>K., Ha MOMEHT CBOET cMepTi byna €MHOI0, XTO
BUKOHYBAaB 6aTbKiBCbKi 060B'a3KM Woao I baTbko I, 3aABHMK, HIKON He
UB i3 poauHoto B Hopserii. Ak HacnigokK, 3a 3mictom cT1aTTi 38 3aKOHY
npo giten, 6inbwe He 6YNO HIKOro, XTO BUKOHYBaB 61 6aTbKiBCbKi
0608'A3kM wopo I. |, Ak nepenbayeHo cTaTTelo 63 3aKOHY NPo AiTel,
MiCbKUI Cyh NOBUHEH 6YB yXBaNUTM PilLEHHS 3a 3aABaMM TUX, XTO NOAaB
3aABY NPO HafaHHA NpaBa BMKOHYBaTK HGaTbKiBCbKi 060B'A3KM (AMB.
NYHKT 49 HKYe).

MicbKnin cyq BUpIlWLKMB, WO MOXNKBA HebGe3neKa Toro, Wo I He 6yne
3abe3nevyeHo HaneXxHOro JornAzY N yTpMMaHHs, abo Lo BiH NOCTPaXkaae
B iHWWIA cnoci6, Akwo A.lx. 6yae HagaHO NPaBoO BUKOHYBATU GaTbKiB-
CbKi 060B’A3KM Wopao Hboro. Tox i 3asBy 6yno BigxuneHo. MNoTim cyp
nepenLloB 10 PO3rnAay 3aABM 3asABHMKA 1 3a3HAYMB Y LibOMY KOHTEKCTI,
Lo 3asBHUK HiKONWN He XnB Y HopB.erii Ta BUCNoBMB noba)aHHs, Wwob
I nepeixas Ao Fam6ii. ba 6inblue, I. NOraHo 3HaB 3asBHUKa: IMOBIPHO, BiH
3yCTpiuaBCA 3 HUM fLlle OAWH Pas3 i KiflbKa pasiB pO3MOBAAB i3 HUM NO
TenedoHy. [1o TOro X 3asBHIIK He Aiy»e NparHyB Hagatyi gonomory I. nicns
CMepTi noro matepi. Ha fymKy micbKoro cyay, icHyBana 3HauHa Hebe3neka
Toro, wo I. He 6yae 3a6e3neyeHo HaNIEXHOTO AONAY N Yy TPUMAHHS, AKLLO
3aABHUKY OyZyTb HaflaHi NpaBa Ha BUKOHAHHA 6aTbKiBCbKUX 060B'A3KIB
wopo I

Micna ouiHKkmM BCi€i HapaHoi nomy iHpopmaLii MicbKMI cyg OiflLoB BUC-
HOBKY, WO MiHIManbHi CTaHOaPTW, BKa3aHi y TPeTbOMy Ta YeTBepToMy
NyHKTax cTaTTi 63 3aKoHy Npo AiTel, 04HO3HAaYHO He Bynu foTpMMaHi
(AnB. NYHKT 49 HMXKue), i TOMY 3aABY 3adBHMKa NPO HaJaHHA NpaBa BUKO-
HyBaTV 6aTbKiBCbKi 060B'A3KM Wwopo I. 6yno BigxuneHo.

OCKinbKu MiCbKUI Cyf BigXnnnB o61aBi 3a8BU MNPO HalaHHA MpaBa BUKO-
HyBaTW 6aTbKiBCbKi 060B'A3KM Wwopo I, BiH NOBigoMme cny6u couianb-
HOrO 3axMCTy AiTel BignoBigHO A0 NONOXeHb CTaTTi 63 3aKOHY Npo fiten
(amB. nyHKT 49 Huxkue). Ha Ton vac I y>ke NpoXrBaB y NPUIOMHIN POAVIHI.

Titka ., A.J., nogana go Buworo cyay (lagmannsrett) anensuinHy ckapry
Ha pilLeHHA MiCbKOro cygy. 3asBHUK HanMcaB IMCTa A0 MICbKOro cyay
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nicnA yxsaneHHA HUM piweHHsA. lpoTe Buwwni cyn He BpaxyBas, Lo,
HanncaBLKX NINCT, 3aABHUK MaB HaMip OCKap>XUTW PilleHHA MiCbKOro
cyay, i Tomy BiH He 6yB 3anyyeHunin o cnpaBu AK i cTopoHa. Migrotosye
3acigaHHsA y Buwomy cygi Bigbynocb y uepsHi 2018 poKy, Ha sKOMy 3asiB-
HUK, BiAMOBIAHO, He OYB NPUCYTHIN | He OyB NpeacTaBneHWA. Buwymii cyn
Np13HauYMB po3rnag anenauinHoi ckapr Ha 11 1a 12 sepecHs 2018 poky.
Buwmnn cyn NnOBTOPHO NPU3HAUYMB MPU3HAYEHOIO MiCbKUM CYIOM eKC-
nepTa (gMB. NyHKT 18 BULle), AKMA Nogas nepwwui 3BiT o Buworo
cyay 31 cepnHa 2018 poky.

28. Y ToM e yvac 27 yepBHA 2018 poKy 3aABHMK 3HOBY NOJaB 3adABY Ha
OTPUMAHHA LWEHIeHCbKOI Bi3W. YNpaBiHHA iMMirpauil Bigxnunmno noro
3aaBy 25 nunHA 2018 poKy. 3aABHMK NOAAB anenAuinHy CKapry Ha ue
pilweHHA 17 »oBTHA 2018 pokKy.

29. Ctano 3po3yminnm Te, WO 3aABHNK MaB HaMip OCKapXWTW pilleHHA
MiCbKOTro cyay i JOpYYMB Lie afBOKaTy, AKUM 3'ABMBCA Yy Buwomy cygi
30 »koBTHA 2018 poky. HoBe nmigrotoBue 3acifaHHA 6yno npoBefeHoO
15 nuctonaga 2018 poky, a cyxaHHaA 6yno nepeHeceHo Ha 10 Ta 11 ciyHA
2019 poky.

30. Buwmnn cyn 22 nnctonaga 2018 poky Hagicnas nuct 4o YnpaBniHHA
immirpauii. BiH nigTBepaumB, Wo y cnpasi, AKY BiH PO3rnsaas, 3aABHUK OyB
CTOPOHOIO MPO MPABO Ha BUKOHAHHA 6aTbKIBCbKUX 060B'A3KIB OO M0ro
CMHa MicnA CMepTi MaTepi AUTUHNY, | 3aABUB, WO PO3rAg anenAauinHol
cKaprv 6yno npusHayeHo Ha 10 Ta 11 ciuHA 2019 poky, i Wwo 6axaHo, oo
3afABHVK OyB NPUCYTHIN NPOTArom ycboro ciyxaHHs. MNepepgbavanocs,
L0 BiH JacTb CBiQYEHHA, @ MPU3HAYeHUI CyaOM eKCrnepT, YneHn Koneril
Ta afiBOKaTV CTOPIH XOTiNu 61 NOCTaBUTU NOMY 3anuTaHHA. BpaxoBytoum
BaXKNUBICTb cnpasy, Buwmii cyp BU3HAB, L0 CBigYEHHS, AaHi yepes Skype,
He GyayTb ONTUMANIbHUM PiLLIEHHAM.

31. Y nncTi Buwmi cyp Takox 3a3HauuB, L0, Ha Oro AyMKY, AN 3'ACyBaHHA
06CTaBUH cnpaBy Ta 3abe3neyeHHA NpouecyanbHOI PiBHOCTI CTOPIH
BaKNMBO, W06 3aABHUK BYB NPUCYTHI YNPOAOBXK YCbOro ClyXaHHS.
3aABHMK 3anepeyvyBaB CTOCOBHO 3aaBM A.lX. i JoBenoca gatu nomy
MOXUBICTb NMOCTaBUTU 3aNMUTaHHA i Ta 6yab-AKNM CBifjKaM, AKX BOHa
MOXKe 3axOoTiTv npefcTaBmTy. byno 6 cknagHo 3abe3neunTin 3aABHIIKY Ui
npaga ik CTOPOHi cripaBu, AKO6W BiH He OyB NPUCYTHIN.

32. [lo Toro x Buwuin cyq 3asaBuB, WO 3 CYTO TEXHIYHOT TOUKU 30py CyAo-
BUI PO3MNAL MOXe TpaHcoBaTUCh y Nam6ito 3a gonomoroto 3acobis
Bile03B'A3KY, W06 3aABHUK MIr CTEXUTW 3@ HUM, 338 YMOBM HAsABHOCTI
CyMicHoro obnagHaHHsA. Ane 3asiBHVK NMOBUHEH OYB MaTyl MOXIMBICTb
06roBoplOBaTH 3i CBOIM a[IBOKAaTOM MOCTaB/IEHI 3aMMUTaHHSA, Ta OCKINbKY
BOHV He MOr/IM 06roBOpPIOBaTUCA BiAKPUTO nepesd ycim cyaom, byno
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33.

34,

CKNnagHoO yABUTU, AK MOXHa 6yﬂ0 npoBecCTnN CNyXaHHA 6e3 YNCNEeHHUX
nepeps.

MNpwn3HaveHun Buwmm cygom ekcnept 03 ciuHA 2019 poky noaas apyruim
3BIT (AUB. NYHKT 27 BuLe).

IMmirpauiiHa anensuiniHa komicia (Utlendingsnemnda — UNE) 07 ciuHa
2019 poky Bigxununa anenauinHy cKapry 3aaBHMKa Ha pilleHHA Npo
BIAXWIEHHA NOr0 3aABY Ha OTPUMAHHSA LEHTeHCbKOI Bi3u (AVB. NyHKT 28
BuLWe). AnenAuinHa Komicia ginwna BUCHOBKY, O MMOBIPHICTb NoBep-
HeHHSA 3aABHMKa Ha 6aTbKiBLMHY 6yna HeJOCTaTHbO BUCOKOIO ANA TOrO,
o6 MoXHa Oyio BMAaTK oMy Bi3y. Y pilleHHi 6ynu BUKNageHi, 30Kpema,
TaKi MipKyBaHHA:

«UNE 6epe po yBaru 3asBy [Buworo cyay] Bif 22 nuctonaga 2018 poky. Takox
UNE BBax<ag, o yyacTb y CyJOBOMY pPO3r/iAfiy Cnpasi Mpo oniky Haj ANTUHO
B 6araTbOX BMNagKax BBaXKa€TbCA BAroMmoto coLliasibHO NPUYNHO AnA BUgadi
Bi3w. [poTe, ypaxoBytoun noTouHmm ctaH cnpas, UNE BBaXag, Lo icHye Bennka
NMoBipHicTb emirpauii. Toxx UNE norogxyetbca 3 UDI 'y Tomy, Lo B LiboMy pasi
Hefo0CTaTHbO BaroMmx couianbHUX MNPUUYUH, AKI NepeBaxkanu 6 BiACyTHICTb
y 3aABHUKa HEOOXIAHMX 3B'A3KIB 3 KPAiHOIO N10r0 NOXOAXKEHHSA. Y CBOIM OUiHLi
UNE nigKpecnioe To $aKT, Wo 3a8BHUK TEXHIYHO MOXKE CTEXMUTU 32 XOLOM
Cy[oBOro po3rnsagy 3a gornomoroto Skype. Takox 1noro aiBokaT Mmoxe 6yTu
NPUCYTHIM Ha po3rNAgi i 3aX1LaTi 3akoHHi iHTepecu 3aAaBHNKa. UNE He BBaX<ae,
LL{O BiAMOBA y BMaui Bi3 NOPYLUYE NONOXKEHHA CTaTTi 3 KOHBeHLiT Npo npasa
OUTVHKM abo po3giny 104 KoHcTuTyLii».

3 TMX Nip 3aABHUK KiNbKa pa3iB NogaBaB 3anuT Ha Nepernag Lboro pilleHHs,
i ofHe 3 pileHb Yy BiANOBiAb Ha 3anuT 6yno yxBasneHe 29 TpaBHsa 2019 poky.

35.

36.

Y nucTi, akni Buwun cyp otpumas 08 ciuHA 2019 poky, 3aABHMK NPOCUB
nepeHecTn CyaoBUI pO3rNaAg anenAauinHol CKapriy 38'A3Ky 3 HeraTMBHUM
pilweHHAM IMMmirpauinHoi anenayinHol Komicii. BiH cTBepa»KyBas, Lo Bia-
MOBa Y Bugaui nomy Bi3u 6yna HepgilicHoo, | Bulun cyn mae nepeHectu
po3rnag, NoKu Bi3a He Gyae Momy BuAaHa, WOoO BiH Mir 6yT NPUCYTHIM.

Buwmn cyp Bigxmnue 3anuT y piweHHi Big 09 ciuHa 2019 poky, y AKomy
3a3HauuB, L0 MaNOMMOBIPHO, L0 pilleHHA NPo BuAaauy Bi3v Oyno nomun-
koBuM. Cy TaKOX B361B 4O YBaru Ton GakKT, WO 3aABHUK PO3YMiB, L0 BiH
MO>Ke He OTPMMATU Bi3M, i MOXIUBICTb CTEXMUTM 3@ XO4OM CYyAOBOro
po3rnsgy 3a gornomoroto Skype 6yna okpecneHa Bxe Ha 3yCTpidi 3 nna-
HyBaHHA y nuctonagi 2018 poky (ame. nyHKT 29 Buwe). na Buworo cyay
CNoCTepeXXeHHA 3aABHMKa 3a PO3rNAA0M 3a jornomoroto Skype 6yno He
iieanbHM pilleHHAM, ane NPUNHATHUM 3a Taknx 06CcTaBuH. [1o TOro
Buwmn cyp BigpisHuB cnpaBy 3afaBHMKA Big cnpasm «Yini3 npotun
Hinepnanais» (Cilhz v. the Netherlands) (N2 29192/95, €CI1J1 2000-VIII),
30KpeMa, Ha Till MiAcTaBi, Wo y cnpaBgi 3asBHUKA He 6yno nogibHoro
NUTaHHA NPO BTPYYaHHA B CIMENHE XXNUTTA, OCKIIbKN BiH HIKONM He XNB

LopaTtkosi matepianu » CTop. 209



i3 I. i 3ycTpiuaBca 3 HUM e Agiui. 1o Toro X Buwwmin cyq 3assms, wo
TOW (aKT, L0 BUCHOBKM eKCMnepTiB (auB. NyHKTN 27 i 33 BuULle) He 6yno
nepeknageHo, He Ja€ NiacTaB A NepeHeceHHA TEPMIHIB, i 3a3HauuB,
Lo NepLwni 3BiT gaToBaHui we 31 cepnHa 2018 poky. 3pewToto, Buwui
cyq nigkpecnus, wo ans I 6yno BaxinBo, abu NUTaHHSA, O CTOCYETbCA
noro 6aTbKiBCbKMX 060B'A3KIB, 6yN0O BUpilLeHE, OCKINbKN 3 MOMEHTY
yXBaneHHA pPilleHHA MiCbKMM Cy[lOM MUHYNO BXe Ginblue poKy, i Wwo
y 3aABHUKa OyB afiBOKaT, AKMI 3axuLiaB v NOro iHTepecu nig yac pos-
rnAgy anenAauinnHoi CKapru.

37. Po3rnag anenauinHoi ckapru Bigbysasca y Buwomy cyai 10 Ta 11 ciuHa
2019 poky. [lo cyny 3'asunuca A.[lK. 3 aABOKaTOM, a TaKOXK OMiKyH
i agBoKar ., NpM3HauYeHNin CyoM eKcnepT Ta afBoKaT 3asABHIKa. Kpim
CTOpPIiH | NPU3HaYeHOro CylOM eKCnepTa, CBifYeHHA faBanu N'aTb CBif-
KiB. [lo nouyatky cygoBoro po3rnagy (in limine litis) 10 ciuna 2019 poky
3aABHNK 3BEPHYBCA 3 MPOXaHHAM BiJOKPEMUTN MOro anensALinHy ckapry
Ta anenaAuinny ckapry A.., wo6 noro anenAuiiHy cKkapry po3risaHynm
nisHiwe. Buwmn cyn Bigxnnue e NnpoxaHHA. Y CyqoBUX MPOTOKOMaXx
BUKTaf4eHO TaKN NOPALOK:

«08 ciyHa 2019 poky agBokar LU'aTeeT [(agBoKaT 3asABHMKa)] KnonoTana npo
nepeHeceHHsA po3rnagy anenAauinHoi ckapri. 09 ciuHa 2019 poky AnenauinHnin
CyA Bigxmnue KnonotaHHsA. Cepef iHWOro 6yn0 HarofoWeHo Ha Tomy, wo [I.]
noTpibeH MUp i CTabiNbHICTb, WO ANA HbOTO XUTTEBO BaXKNMBO, LOOG NMUTaHHS
npo 6aTbKiBCbKi 060B'sA3KM Oyno BUpilleHe HeBIgKAAHO, i WO noganblue
nepeHeceHHs Liboro NTaHHaA Oyno 6 ans Hboro TArapem. Ti caMi aprymeHTu
3aCTOCOBYIOTbCA i 3apas.

B AnenauinHomy cygni 6yno pos’'acHeHo, wo E6bpiva MNa [xannoy He npeteHaye
Ha MOBCAKAEHHWI JOMAR 3a ANTMHOLO, @ NNLLIE HA BUKOHAHHA 6aTbKiBCbKUX
0608'A3KiB. [1poTe Lie HiAK He BNAMBAE Ha TON TArap, AKUA y TakU cnocié
MOKaJa€ETbCA Ha XNOMNYMKa.

CTBepmrKyBanocs, Wo CBifoK-eKcnepT He ouiHoBaB E6pimu Ma Oxxannoy.
AnenAuifiH1i Cyn NOCMNAETbCA Y LiIbOMY KOHTEKCTi Ha TOM GaKT, Lo anenAvinHe
NPOBaJ»KeHHA ByNo NepeHeceHo, OCKiNbKM 6aTbKO He 3pobuB 3asABY, i oMy
Oyna HajlaHa MOXJIMBICTb BM3HAUUTK pedepeHTHUX oCib/iHpopmaTopiB s
eKcrnepTHOI OLiHKMN.

AnenAauinHun cyn ogHOronoCHO NOCTaHOBKB, WO CNpaBy He CAif BifjoKpem-
nioBaTy, i WO po3rnag KnonotaHHs E6pimu Ma [xxannoy npo HajaHHA npasa
BMKOHYBaTV 6aTbKiBCbKi 000B'A3KM He NePEeHOCUTUMETHCAY.

38. ba 6inbLue, i3 cynoBKX NPOTOKONIB BUMMBAE, WO MUTaHHS NPO y4acTb
3aABHUKa 3a jonomoroto Skype 6yno nopyLueHe KifibKa pasis, 30Kpema,
y TakuUX NPUMITKax:

«lonoByounii Cyaan nopyLwwvB NUTaHHA Npo Te, ik E6pima Ma Oxkannoy cte-
KUTMME 32 MPOLLECOM Yy TEXHIYHOMY CeHCi. Byno po3’AcHeHo, Wo TexHiYHO
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nomy byze CKagHO OTPUMATU NepeKaj aHrifiCbKO MOBOIO 3a J0MOMOTr0H0
Skype. HeobxifHo 6yno 6 BUKNMKaTy daxiBLiB TEXHIUHOT MiATPUMKH, LLIO MOXKHa
6yno 6 opraHi3yBaTu nig yac nisHiwoi nepepswu. [Micna yboro agsokart LL'ateTt
MOroAuIacs, WO BCTYTHi 3aABU MOXHa 3pobunTy 6e3 3abe3neyeHHs Ti Kli€EHTa
E6pimu Ma [Iannoy MOXNMBICTIO CTEXITYM 33 NpoLIecoM 3a gonomoroio Skype.

<..>

Cyn oronocus nepepsy 3 11:05 go 11:25. loci He 6yno ymoB o Toro, o6
E6bpima Ma [>kannoy mir cTeXXmTu 3a Xo4oM po3risay 3a gornomoroto Skype,
ane agBokar L'AaTBeT yce X [o3BOMMMA NPOAOBXKNTY po3rnag 6e3 TpaHcnauii
3a gonomoroto Skype.

<..>

3acob6u ana Skype-TpaHcnsauii He 6ynu rotosi, TOMy nNepeknagay 3ailcHOBaB
nepeknag, CMaAYM Nopyy 3 ocobolo, AKa fa€ CBiAYEHHA, BUKOPUCTOBYOUN
HOYTOYK, L0 HanexuTb afiBoKaTty LL'aTBeT, Ha Akomy 6yB BCTaHOBNEeHWMI Skype.

<>

Y n'atHuuio, 11 ciuHa 2019 poky, anenauiiHuii po3rnag NPoAOBXKUBCA B TOMY
X Micui 3a yyacTio Tux camux oci6. Eépima Ma Oxxannoy He 6paB yyacTi 3a
Jonomoroto Skype 3 nouaTky ieHHUX ClyxaHb, ane 6yno BrpiLleHo, LWo cnpoby
BCTaHOBWTU 3B'A30K Oyfe 3p06sieHo ni3Hiwe.

AgnBokart LL'aTBeT fana cBoto 3roay Ha Te, WO PO3risag MOXe 6y T NPOAOBXKEHO
6e3 npucyTHocTi E6pimu MNa xkannoy 3a gonomoroto Skype.

<..>

Micna obigHboi nepepsu E6pima MNa Oxannoy fonyunsca 3a gonomoroio Skype
i 3Mir CTEXNTN 3a XOQ0M 3acCigaHHA...».

39. Y piweHHi Big 11 ntotoro 2019 poky Buwmin cya Bigxmnme anenauiniHi
CcKapru. Buwmnn cypn pinwos BUCHOBKY, WO HagaHHA TiTui, A.lx., abo
3aABHUKY MpaBa BUKOHYBaTV 6aTbKiBCbKi 060B'A3KM He Bignosigatume
HanKpawmm iHTepecam I'. Micna onucy NpaBoBoi 0CHOBY Bulyuii cyp cro-
uaTKy BMKIaB cuTyauito I, nepLu Hix nepentu 1o 3ans A.[lX. i 3aaBHMKa
BignMoBigHo.

40. CtocoBHO cutyauii . BiH, cepep iHwWoro, 3asHauus, wo I. 6ys nobpe
06i3HaHUIM Npo cnip, AKMIA TPMBaB WOJO HbOTO i Le 6yno fofaTKoBMM
TArapem 415 Hboro. Ha ymky ekcriepTa (ave. nyHKT 27 Buwe), I noTpibeH
6yB cnokiln, cTabinbHicTb i NnepenbayvyBaHicTb y ManbyTHbomy. Lie auTrHa
3 0co6nBUMM NoTpebamm AK 3 TOUKM 30py eMOLIIIHOTO, TaK i coLialnb-
HOro PO3BUTKY, i eKCNepT peKoMeHAYBaB NOMY XUTW 3 NMOAbMU, AKi
BOJIOAiOTb OCOONMUBUMM HaBUYKaMM B3aEMOAIT 3 AiTbMU i 3HAHHAMU
Npo iXHil PO3BUTOK, AOANNNBMMY NtoAbMM, AKi 6ynn 6 0co6nnBo Yy TNn-
BVMMU OO MOro CUrHaniB i 34aTHi po3ni3HaBaTu N iHTepnpeTyBaTh NOro
OCHOBHI NOTPebu Ta emoUilHi cTaHW. [JO TOro X eKcnepT NoBigoOMUB,
wo [., AKOMY Ha To MOMEHT 6yNIO AeB'sATb POKIB, 3HANLWIOB CBOE MicLie
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y CBOI NPUNOMHIN CiM'T i Ha3MBaB X «MaMa, TaTo i cTapwuii 6paT». BiH
YiTKO 3aABUB, LLO X04e XNTW 3 HUMK Yy HopBerii, i ekcnepT BBaXas, Lo
noro Big'i3a CTaHOBUTUME PU3UK ANA NOrO PO3BUTKY.

41. Takox Buwmin cya ginwoB BUCHOBKY, WO HagaHHA AX. npaBa BUKO-
HyBaTUn 6aTbKiBCbKi 060B'A3KM He BiAMOBIAaTMME HalKpalmMm iHTepe-
cam I. Y ubOMy KOHTEKCTi BiH ypaxyBas, o 3asa8a A.[IX. Npo HafaHHSA
il NpaBa BUKOHYBaTUN 6aTbKiBCbKi 060B’A3KM Oyna nofgaHa BUxogauun
3 NPUNYLLEHHS, L0 BOHA TaKOX LLOAHA MiKNYyBaTMMETbCA NPO XJI0NYKKa.
Tox, noBepTaunCh J0 3aABU 3aABHMKA, B cya 3a3HaumB, WO CTano
3pO3yMinMM Te, WO BiH HE XOTiB BiANOBIAaTX 3a NOBCAKAEHHWI OOMNAL
3al.i3aTe, wob I. nepeixas oo oro gomy B Fambii. Buuiomy cyay 6yno
He3pO03yMifno, UM 3aABHNK MaB HaMip npuixatn go Hopeerii Ta B3ATK Ha
cebe BiANOBiAanbHICTb 3a WoaeHHMN aornag 3a I nisHiwe.

42. Takox Brwmin cyn nigkpecnums, Wo, OCKiNbKM PO3rNAHYTe NMUTaHHA NosA-
raso B TOMY, Uy BiAMoOBigaTMe Lie HalKpawym iHTepecam I, AKLLO 3aAB-
HVIK OTPUMAE NPaBO BUKOHYBATV 6aTbKiBCbKi 000B’A3KM LWOAO HHOro 6e3
WOAEHHOro Jornagy 3a HUM, 6aTbKiBCbKi HAaBUYKM 3asBHMKa He Manu
3HaueHHsA. Ha pymky ekcneprta, 6yno 6 gobpe, Ak6u 3aaBHUK OTpUMaB
MpPaBo BMKOHYBaTW 6aTbKiBCbKi 060B'A3KM Woo I. 32 YMOBM, WO BiH He
XOTiB, W06 I. nepeikaxas, ane B iHWOMY pasi, Ha ii AyMKy, 6yno 6 Henpw-
POAHO ANA 3aABHUKa 6paTy y4acTb Y BUPILLEHHI MUTaHHA NPo 6aTbKiBCbKY
BiANOBiganbHicTb. [oTeHLiiHa ManbyTHA cnpaBa, Lo CTOCYETbCA WOAEH-
Horo gornsaay, 6yna 6 Baxkkum Tarapem 4 I, ane ekcnepr 3asBuUna, Wo
AKOW 3aABHNKY OyNo HalaHO NPaBO BMKOHYBaTK 6aTbKiBCbKi 060B'A3KY,
BOHa ouikyBasa 6, Lo BiH TpMMaTMMETbCA OCTOPOHb | 06epexHo npes-
CTaBnATMMe cebe Ta CBOIO CiM't0. EKCnepT TakoxK CTBepAKyBana, Lo A
I Toai 6yN0 BaXKVBUM Te, 1€ i 3 KM BiH XMB. Te, XTO BUKOHYBAB W00
HbOro 6aTbKiBCbKi 060B'A3KM, YN0 MEHLU BaXKNUBUM.

43. Bywmi cyp 3a8BUB, LLIO MOrOAMBCA 3 EKCMEPTOM Y TOMY, LLLO Lie HEe MaTMe
6e3nocepeaHix NPaKTUYHNX HacNiakis ana I. He3anexHo Bif Toro, un
Oynv HafaHi 3aABHYIKY NpaBa Ha BUKOHaHHsA 6aTbKiBCbKMX 0O0B'A3KIB,
i O, MabyTb, BaXKJIMBO, abV 3aABHK CTAB YaCTUHOI XUTTA [. 3rofom, Tak,
06 ue 6yno KopucHo ana I Lie morno Bigbysatnca yepes HaaCUNaHHsA
doTorpadiit, Nposs iHTepecy A0 NOBCAKAEHHOro XUTTA I. i NPUCYTHO-
cTi Tam, AK6M I, ByB 3aLikaBNeHU y KOHTaKTI. [10CTYNOBO BOHW MO/
0 nosHanomMnTnCA 6nmkue. Taknin KOHTAKT He 3a/eXaB Oy Bifl HaABHOCTI
y 3asiBHV/Ka NpaBa BUKOHYBaTK 6aTbKiBCbKi 060B'A3KN.

44. CTOCOBHO BMpIlEHHA NUTaHHA NPO BUXOBaHHA Buwmin cya 3a3Haums,
L0 3aABHMK Maso 3HaB npo [., a oTXKe, He BignoBigae KpuTepiam ansa
yuacTi y BUpILWEHHI LUMX NUTaHb Tak, Wob Le Bignosigano Hankpawym
iHTepecam I". [1o Toro  reorpacdiuHa Ta Ky/bTypHa npipBa MiX 3asiBHUKOM
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45.

46.

i onikyHom I'. y Hopserii ycknagHuna 6 po3nogin 6aTbKiBCbKrix 060B's13KiB
Mi>K 3asIBHUKOM i onikyHom I.

Brwmin cyn TakoX 3asBUB, WO BiH MAa€ BpaxoByBaTy TOM $akT, Lo 3anB-
HUKY, AKOM oMy 6yno HalaHO NPaBO BMKOHYBaTN 6aTbKiBCbKi 000B'A3KYM
wogpo I, 6yno 6 nerwe iHiuitoBaTy ManbyTHI NpoBaaeHHs woao I. BiH
NocuaBCA Ha Te, WO 3aABHUK POOMB pPi3Hi 3aABW NPO Te, YOro BiH
xoTiB ana I. Womo Toro, e i 3 KM BiH MOBUHEH BYB XNTW. 3peLTolo,
Buwymin cyq 3aABuB, WO BBAXKAE, WO PilleHHA cyay Y cnpasi «[to/b NpoTu
LWeenuapii» (GUl v. Switzerland) (19 ntotoro 1996 p., 3BiTM NPO pilLleHHA
Ta yxBanu 1996-1) He faBano BKa3iBOK WOAO LIbOro, OCKiNIbKM CnpaBga
3aABHMKA CTOCyBaslacA nuwe nuTaHb 6aTbKiBCbKMX 06OB’A3KIB, a He
NOBCAKAEHHOro AOrNAAY, a crpasa ltona cTocyBanacs Bo33'€fHaHHA CiM™.

3aABHUK OCKapXuB piweHHA Buworo cyay o BepxoBHoro cyay
(Hoyesterett). AnenauinHa kKomicia BepxosHoro Cyay (Hgyesteretts
ankeutvalg) 10 kBiTHA 2019 poKy BigMOBWIa NOMY B [JO3BOJIi HA OCKap-
YKEHHA pilleHHA Buworo cyay.

IIl. CYOOBW NEPEMNAL PILIEHb 3AABHUKA MPO BMAAYY BI3W MIC/A
MOAAHHSA 3ASBW O CyOY

47.

48.

3aaBHUK 04 x0BTHA 2019 poKy 3BepHYBCA 0 MICbKOrO CyAy 3 KNOMOTaH-
HAM NPO CyA40BUIA Nepernag piweHHA IMmirpauinHoi anenAyinHoT Komicii
npo Bmaauy Bi3u Big 07 ciuHa 2019 poky, y nepernagi Askoi He 6yno BigMoB-
NEeHO, 30KpeMa, y piLleHHi Big 29 TpaBHA 2019 poky (AnB. NyHKT 34 BULLE)
y NOPAAQKY LMBINbHOrO NO30BY NPOTU AepaBu Hopserii. BiH TakoX Kno-
NnoTaB NPO YXBaNeHHA AeKNapaTMBHOIO PilleHHs, y AKOMY 3a3Havanoca
6, IO UMM piLLleHHAM NopYLLYBanMca NonoKeHHs cTaTTi 8 KoHBeHLii.

CynoBe 3acigaHHs Bigbynocsa 05 TpaBHA 2020 poky, a MiCbKMIA Cyf yXBa-
nuB piweHHA 10 yepsHa 2020 poky. Cya AiNWoB BUCHOBKY, WO BiGHOCUHM
Mi I, i 3aABHUKOM He MPUPIBHIOBANCA A0 «CIMEMHOIO XKUTTA» 33 3MICTOM
cTaTtTi 8 KoHBeHLUii. ToX BigMOBa y BuAaui Bi3n He npuri3Bena Ao NopyLLEeHHSA
nonoeHb cTaTTi 8. [poTe cya yCcTaHOBMB, WO B piweHHi IMmirpauinHoi
anenAuinHoi Komicii 6yna gonyweHa npoueaypHa nomunka. Cnoyatky
KOMiCifl BUXOAWna 3 NpUMyLeHHs, Lo 3aABHNK He 3aJ0KYMEHTYBaB CBOIX
CiMelHNX CTOCYHKIB y Mambii. Llein nyHKT 6yno BunpaBneHo B oAHOMY
3 KiNbKOX KNONOTaHb NPO CKaCyBaHHSA, ane MiCbKNin Cyf MOCTaHOBUB, LLO
IMmirpauinHa anenauiiHa KOMicia He ouiHWIa CnpaBy Ha NPaBUIbHUX
baKTUYHKX NigcTaBax. ToX pilleHHs 6yNo BU3HAHO HEUNHHYM.

BIAMOBIAHE 3AKOHOAABCTBO

49.

CratTeto 38 3akoHy npo pgiten Big 08 kBiTHA 1981 poky (barneloven)
y pefakLii, Wwo Aiana Ha MomeHT po3rnAagy cnpasu y Cyai, BCTAHOBMIEHO,
Lo NpaBO BUKOHYBaTW 6aTbKiBCbKi 060B'A3KNM LWOA0 AUTMHM, KA BTpa-
TUNA OJHOrO 3 6aTbKiB, NepealoTb iHWOMY 3 6aTbKiB, AKLLO OCTaHHIN yXKe
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BMKOHYBaB 0aTbKiBCbKi 000B's13KM, 300 AUTUHA K1a 3 HUM ab0 3 Heto. Y
CTaTTi 63 LbOro 3aKOHY Ha TOV Yac 3a3HaYanocs, Wo AKLLO GiNblie HeMae
HIKOrO, XTO BUKOHYE 6aTbKiBCbKi 0O0B'A3KN WOJO ANTUHU, 0COOU, AKi
XOTifn 6 OTPUMaTK TaKe NPaBO, MOBUHHI 3BEPHYTUCA A0 CyAY 3a MicLieM
NPOXUBAHHA AUTMHU. AKLO OTPUMAHO NLIE OHY 3asBY NPO HaJaHHA
npaBa BYKOHYBATV 6aTbKiBCbKi 060B'A3KU, CyL MA€ 3a40BOSIbHUTY 3aABY,
AKLO HeMa€E Hebe3neKu Toro, WO ANTUHI He Oyae 3abe3neyeHo Hanex-
HOro fornAgy i yTpuMaHHs, abo Wo BiH abo BOHa MOXe MoCcTpaKgatu
B iHLIMI CNOCi6. AKLLO HiXTO He 3BepTaBCA i3 3asiBOIO NMPO HaflaHHA NpaBa
BMKOHYBATU 6aTbKiBCbKi 000B'A3KM ab0 CyA BigXWAUB YCi 3aABU, Cyf Ma€E
MOBIZOMUTY NPO e CNY>K61 coLianibHOrO 3aXMCTy AiTen Ans BUPILLEHHSA
NUTaHHA MNPO BAALTYBAaHHA AUTUHU B CiM'I0.

3AKOHOAABCTBO
|. CTBEPA>KYBAHE MOPYLUEHHA MOSTIOXEHb CTATTI 6 KOHBEHLIIT

50. 3asBHMK NoJaB CKapry Ha Te, WO NPOBaAXeHHS LWOA0 NOoro 6aTbKiBCbKUX
npaB i 060B'A3KIB CTOCOBHO MOro ANTVHM 6YNo NPOBEAEHO HECNPaBEeANNBO
3 MOPYLUEHHAM MONoXKeHb CTaTTi 6 KOHBEeHUil, y AKil 3a3HaYeHO Take:

«KoxeH Ma€e NpaBo Ha cripaBeAnMBUNA... PO3MAL... CYAOM... LOAO NOro npas Ta
0060B'sA3KiB LIMBINbHOIO XapaKTepy...».

A. MpuiHATHICTD

51. Cypq 3a3Hayac, WO 3as8BHVK Ta iHWun poany I, A. 1., 060€ 3BepHyNMcA 10
cyay i3 3aABOI0 NPO HaJaHHSA IM NpaBa BMKOHYBaTW 0aTbKiBCbKi 000B'A3KM
wogo I'. Cyn Takox 3a3Havae, wo I. yepes CBOro onikyHa BUCTYMWB MPoTy
3amB AK A. K., TaK i 3asBHKKa. 3 ornagy Ha Li o6ctaBnHy Cyg BUXoAUTb
i3 TOro, L0 NONOXKEeHHA CTATTi 6 KOHBEHLUiT 6yn/ 3aCTOCOBHMMY 0 PO3-
rnAagy, AKNN € npegmeTom nogaHoi go Cyay ckapru.

52. [lo Toro » Cyp 3a3Hauae, Wo LA cKapra He € Hi ABHO HeobrpyHTo-
BaHOI0, Hi HENPUNHATHOO 3 BYAb-AKMX iHWWX NigcTaB, nepeniyeHnx
y cTaTTi 35 KoHBeHUii. Tomy BOHa Ma€ 6y T BU3HaHA NPUNHATHOLO.

B. CyTtb cnpaBmn
1. TeepOxeHHA CMOpiH

53. 3aABHUK CTBepAXKYBaB, L0 NOMY He nuiue He fo3Bonunu 6yt ¢isnyHo
NPUCYTHIM Nif YacC CyxaHHA B Aep»KaBHOMY CYAi, a 1 BIAMOBWAW Y B i3di
[0 Hopserii ansA nigrotoBKkm 4o ciyxaHHs, a 0TXe, AnA 0cobucToi 3ycTpivi
3., CBigKOM-eKCnepToMm, CIly»K6010 3aXMCTY AiTel | ioro agBokaTom. Tak
3aABHMK OYB NOCTaBAEHNI Y 3HAYHO MEHLU BUTigHE CTaHOBULLE NOpPIB-
HAHO 3 TiTKoM I, A.[IX., AKill 6yno f03BONEHO 3ycTpiTUCA 3 1., eKCrepToMm,
cny»6010 CcoLiianbHOro 3axuncTy Aiten Ta ii afBOKATOM Yy KOHTEKCTi po3-
rnagy Ha o60x piBHAX LPUCANKLIT.
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54,

55.

56.

57.

58.

TakoX 3aABHUK CTBEPLKYBAB, WO Te, WO Momy He 6yno HafaHo npaBa
BIKOHYBATM 6aTbKiBCbKi 060B'A3KM oo I, Npr3Beso Ao po3pusy Gioso-
riYHMX 3B'A3KIB Mi>K HMI, OCKISTIbKM OKPY»KHa pafa 3 NTaHb CoLiasibHOro
3axuMcTy Habyna KoMneTeHLi 4aTy JO03Bin Ha yCMHOBEHH:A I, BignoBigHo
[0 3akoHy «[1po oniKy Ta niknyBaHHA WoAo Aiten». [TpncyTHICTb 3aABHMKa
B CyAi Oyna HeoOXigHO, OCKINbKM PO3rNAZaNNCs MOro 0CoOMCTi AKOCTI
N Crocib XuTTA.

3afABHMK TaKOX CTBEPAKYBaB, WO NPUUYUHW, HaBeJeHi fep>KaBHUM
CYAOM Ana O6rpyHTYBaHHA CBOrO pilleHHs, 6ynu HegocTaTHIMK, Wo6
NPOoAEeMOHCTPYBaTH, Wo di3ryHa NPUCYTHICTb 3asABHKKa Oyna HenoTpib-
HOIO, i BiH 3a3HauuB, cepef iHLWOoro, Wo Cy[ He HaBiB XOAHUX MPUUNH,
YOMY BiH 3MiHVB CBOIO AYMKY LLOAO MNO3WULii, BUCNOBAEHOI Y NOrO JINCTI
Big 22 nuctonaga 2018 poky Ao IMmirpauinHoro ynpasiHHA, y AKOMY
CTBEPAKYBanocs, WO NPUCYTHICTb 3aABHMKA Mana BeJinke 3HauYeHHA AK
[NA po3'ACHEHHA 3asABU NPO HafaHHA NpaBa BUKOHYBATN 6AaTbKiBCbKi
060B'A3KN, TaK i ANA PIBHOCTI CTOPIH. IMMirpauiliHi NnMTaHHA He Bynu
BpaxoBaHi B OLiHLi cnpaBeganBoro CygoBOro posrnagy.

YpAag cTBepAKyBaB, WO CNoYaTKy NMUTAHHA MOAArano B TOMy, UM Mo3-
6aBuna ¢pi3nyHa BiACYTHICTb Ha ClyXaHHi 3aABHMKA PO3YMHOI MOX-
NIMBOCTi 03HAMOMUTUCA i3 3ayBaKeHHAMU abo AOKa3amu, HagaHUMK
iHLLO CTOPOHOIO, Y/ MOCTABWIO Lie MOro B iCTOTHO MEHL BUTigHe CTa-
HOBMULLE MOPIBHAHO 3 NOro ONMOHEHTOM Yy BUKMaAi NOro aprymeHTadii.
He KOXHe HeBuUrigHe CTaHOBWULLE NpU3Beae A0 NMOPYLUEHHA NOSIOXKEHb
NyHKTY 1 cTaTTi 6 KOHBEHLUiI.

Wopno dakris Liei cnpasu Ypag cTBepAKyBaB, WO 3asBHNK He MaB abco-
NIOTHOrO NpaBa 6yTn Gi3MYHO NPUCYTHIM Ha ClyxaHHi. 3 ornagy Ha ue
BiH HaronowyBas, WO CnpaBa BiApi3HAETbCA Big cnpaBu «KapneHko
npotu Pocii» (Karpenko v. Russia) (N2 5605/04, 13 6epe3Ha 2012 p.),
30Kpema, OCKifIbKM HalioHanbHe NPOBaAXKeHHA y CrpaBi 3aABHMKA, Ha
BigMiHY Bif cnpasBm KapneHKo, CTOCYBanoCA BCTAHOBJIEHHSA, a He Npu-
NMMHEeHHA 6aTbKIBCbKMX 060B'A3KIB. BiH TakoX NigKpecnms, Wo B pilleHHi
Big 11 ntotoro 2019 poky Buwuin cys ycTaHOBUB, O HABUYKM GaTbKIBCTBA
Yy 3aBHIKa € HepesieBaHTHVMU /1S MUTaHHSA NPo 6aTbKiBCbKi 060B'A3KM,
OCKIiNbKM BiH He MOJaBaB 3aABM NPO HaJaHHA NpaBa WoAEeHHO MNikyBa-
Tuca npo I.

LLlogo npmncyTHOCTI 3aABHMKa Ha Cy0BUX CllyXxaHHAX y Hopserii 3a gono-
moroto Skype Ypag cTBeparKyBas, LU0 Lie He NigipBano no3uuii 3asBHMKa
MOPIBHAHO 3 NOro OMOHEeHTaMK. YA TaKOX 3a3HauuB, O afjBOKaT 3asB-
HVKa 6yB NPUCYTHIN 0COOMCTO i AaBaB 3roAy Ha NPOAOBXKEHHA Po3rnaay
y TUX BMNagKax, Konn 3'€eAHaHHA 3a fonomoroto Skype He npauioBano.
JlncT Buworo cygy Big 22 nnctonaga 2018 poky, y aAkomy Buwmia cyg Haro-
NOCKB Ha BaXXNMBOCTi 0COBMCTOT yuacTi 3aABHMKa, cllifg 6yno posrnagaTtu
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3 0rnAgy Ha Ton GaKT, WO Ha TON MOMEHT He Byno 3pO3yMinnMm, Lo 3asB-
HVIK NOJaB 3aABY NMLLE MPO HAlaHHA NOMY NPaBa BUKOHYBaTUN 6aTbKiBCbKi
060B'A3KM, a He WOoAeHHO nikyBaTucs npo [.

2. OuiHka Cyoy

59. Cyn NOBTOPHO HaronoLWye, Lo NPUHLMN 3MarasibHOCTI Ta NPUHLMN PiB-
HOCTI CTOpIH, AKi TICHO MOB'A3aHi, € OCHOBOMOJIOXXHUMIN efleMeHTamMM
KoHLenuii «cnpaBeaanBoro CyAoBOro po3rnagy» 3a 3MiCTOM NosIoXKeHb
nyHKTY 1 cTaTTi 6 KOHBeHLji. BOoHM BUMaraioTb «cnpaBeainBoro 6anaHcy»
MiXK CTOPOHAMU: KOXHill CTOPOHI Ma€ 6yTU HagaHa PO3yMHa MOXJN-
BiCTb BMKJ1aCTU CBOIO TOUYKY 30PY Ha YMOBaX, AKi He CTaBAATb il B iCTOTHO
MEHLL BUTiJHE CTaHOBNLLE NOPIBHAHO 3 il ONOHEHTOM a0 ONOHEHTaMM.
MpoTe npaBa, WO BMMAMBAKOTL i3 LMX NPUHUMNMIB, HE € aBCONMIOTHUMN.,
CyZ y»e BUHIC HU3KY pilleHb LWoAo Cnpas, Y AKMX NpiopuTeT BigdaeTbCA
nepeBaxalunm Jep<aBHVM iHTepecam Y BiMOBi CTOPOHi B MpOBeAEeHH
NOBHOrO 3MaranbHoro po3rnagy. Tyt [IoroBipHi CTOPOHM MatoTb NeBHi
ANCKpeLiHi noBHoBaxeHHs. [TpoTe came Cyg B OCTaHHIM iHCTaHL il noBU-
HeH BM3HaunTK, Y 6ynu goTprMaHi Bumoru KoHeeHLUil (auB., Hanpuknag,
«PerHep npotn Yecbkoi Pecny6nikm» (Regner v. the Czech Republic) [BIM],
N° 35289/11, §§ 146-47, 19 BepecHs 2017 p., i NOCUNAHHA B HbOMY).

60. Y uin cnpasi Cyg 3a3Havag, Wo NigcTaBoio A4 TBepAXKeHb 3aABHNKA, L0
CTOCYIOTbCA HEeCnpaBeAnMBOCTI 1 HEPIBHOCTI Y NpaBax, BNacHe, € Te, Wo
nomy 6yno BigmoBneHo y B'i3Hin Bi3i no Hopserii. lani Cya 3a3Havag, Wwo
pilleHHA He HafaBaTN 3aABHUKY Bi3un Oyno yxBaneHO Ha OCHOBI MipKy-
BaHb CYCMifIbHOro iHTepecy, 30Kpema, Lo CTOCYTbCA iIMMIrpaLinHoro
KoHTposnto. [TpoTe NnuTaHHA, AKe Mae BupilwmnTy Cya, NonArae He B TOMY, UK
noBrHHa byna 6y T BUAaHa Bi3a, Wob 3abe3neynTy 3aaBHUKY CrpaBegiv-
BUI CYAOBUI PO3rNIAg, a B TOMY, Ui OyB CyOBWIA PO3rNAf, B KOHKPETHNX
ob6cTaBMHax CNpaBsK, CNpaBeaINBUM OO 3aABHMKA, BPaxXOBYoUK, WO
nomy He go3sonunu B'ixatn o Hopserii, wo6 6yTn Gi3nyHO NPUCYTHIM.

61. Hacamnepep Cyn He MmoXe He B3ATK [0 yBaru, WO Crnpasa, AKY po3rna-
[aB Buwwnin cyn, ctocyBanacb 0cobUCTMX iHTEPECIB 3asABHIMKA, @ TakoX
Ton dakT, Wwo Buwwun cyp nig yac nigrotoBKU cnpaBy Hagicnas aUCT
[0 IMmirpauinHoro ynpasniHHA, Y AKOMY HarosioleHo Ha HeobxigHo-
cTi $i3MYHOI NPMCYTHOCTI 3aABHMKa AnA Toro, Wwob 3abe3neunt riomy
cnpaseanvMBun cygosuin posrnag (aus. nyHKT 30 BuLe). 3okpema, Cya
3a3Havag, Wo, ockinbku A.[K. TakoX nogana 3asaBy NPo HajaHHA NpaBsa
BVKOHYBaTN 6aTbKiBCbKi 060B'A3KM Wopo ., y cBoemy nucTi Buwwmn cya
nigKpecnmB HeoOXiAHICTb PIBHOCTI CTOPIH; 3aABHNKY Mana 6yTu HadaHa
MOKNMBICTb NOCTaBUTU 3anNnUTaHHA A0 A.LPK. | TUX Un iHWINX CBIAKIB, AKNX
OCTaHHA Mornia 6y nobaxaTun NpeAcTaBuTY, | MaTL MOXUBICTb 0O6roBo-
ptoBaTU Lie 3i CBOIM afiBOKaTOM, Lo Oyno 6 cknagHiwe, AK6u nomy He 6yno
[03BoneHo ¢i3nyHO OyTy NPUCYTHIM 3i CBOIM agBoKkaTom y cyai. [lo Toro x
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62.

63.

64.

65.

3aABHUK NOBVHEH OYB CaM NOCTATU Nepes CyfoM, i loMy NOBMHHA Gyna
Oy TV HajaHa MOXIUBICTb JATU CBifYEHHs | 6y T fonutaHmm. Ha ol yac
Buwnin cyn BM3HaB, WO HalaHHA CBigUeHb 3a fonomoroto Skype He 6yge
ONMTUMANbHUM pilleHHAM (anB. NyHKTK 30-32 BuLye).

MNpote Cyp TakoX 3a3Hauvae, Wo Buwmi cya, nicna Toro AK Cctano 3po3y-
Mino, WO 3asABHKKY He 6yne fo3soneHo B'i3g o Hopsaerii, npoBsis HOBI
N OHOBJMEHI OLiHIOBaHHA Ta, 3PELTOl0, BU3HAB NPUNHATHUM, TaKOX
i 3 TOUKM 30py npaBa 3asaBHMKa Ha crpaBeasnBU CYgOBUIA PO3rnAag,
NPOJOBXNTM 3annaHOBaHe C/TyXaHHA 3a Y4acTio 3asABHUKA 3a JAOMOMO-
roto Skype i 3a di3nyHOI NPUCYTHOCTI Ha cnyxaHHI noro agBokarta. BiH
3po6UB Le Y ABOX piweHHAX Big 9 Ta 10 ciyHAa 2019 poKy Ha nigcTasi
NeBHVX MipKyBaHb, a Came: 3aLiKaB/eHiCTb I, y BperyoBaHHi MMTaHHs;
TOW aKT, L0 3 MOMEHTY YXBaNIeHHA PilleHHA MICbKMM CYA0M CMAINHYO
BXe Ginblue poKy; 6yno po3'aACHEHO, WO 3asABHUK He NparHys WoAeHHO
niknysatucsa npo I (o 6yno He3pO3ymino, Konu Cyf ynepLue BUNLWOB Ha
3B'A30K 3 iIMMirpaLiiHoo BNaaoto); i Wo B 3aABHMKa byfe agBoKaT, AKUNA
npeacTaBnATMMe NOro B cygi (AvB. NnyHKTN 36 i 37 BuLwe).

Cyp 3a3Havae, Wo OCKiNbKKU ¢i3ryHa NPUCYTHICTb 3aABHMKa binblue He
6yna MOXn1BOIO, BULmiA cya Ha npakTuui MaB BUGIp MiXK BigKNagaHHAM
pO3rnsay CNpaBu Ha HEBM3HAUYeHUN nepiod 6e3 BUAUMOTO pilleHHA
abo CcNpUsiHHAM 3abe3MneyeHHI0 NPUCYTHOCTI 3asBHMKA 3a JOMOMOro
Bigeo3B'A3KY. 3 ornAgy Ha NpUYUHW, HagaHi Buwum cygom, y Cyay Hemae
nigcTaB KPUTUKYBATV BuLwymia cyg 3a ioro Bubip y LiboMy NUTaHHI. 3 ornagy
Ha ue Cyp Harosiowye, 30Kpema, Ha Taknx pakTopax:

MNo-nepuwe, Buwunn cyn cam BKasaB Ha HeJONIKN y BigKnadeHHi pos-
rMAQY CnpaBu, 30Kpema, Ha Te, LWO Lie cynepeuntb HalKpaLmm iHTepe-
cam I". Kpim Toro, sik Cyi NOCTAHOBMB Yy Pi3HUX KOHTEKCTAX, MPUCYTHICTb
y CyZi 3a JOMOMOrO0 Bife03B’A3KY AIK Taka He 3aBXAU CTaHOBUTb NpPO-
6nemy, AKWO Lel 3acib y KOHKPeTHOMY BMMafKy CNyrye neritmmHin
MeTi | AKLLO OpraHi3auiiHi MOMEHTW CYMIiCHi 3 BUMOTIOI0 AOTPUMAHHA
HaneX<HOoI NpaBoBOI Npoueaypu [AVB., HAaNPWKNag, 3 BignoBigHNMM 3Mi-
Hamu, «[ilikxan3eH npotu HigepnaHgis» (Dijkhuizen v. the Netherlands),
N261591/16,§ 53,08 uepBHa 2021 p.; «<biBonapy npotu PymyHii» (Bivolaru
v.Romania) (N2 2), N2 66580/12, § 138, 02 >koBTHsA 2018 p.); «lueTOBKiHa Ta
iH. npotu Pocii» (Ichetovkina and Others v. Russia), N2 12584/05 Ta 5 iHLunX,
§ 37,04 nunHa 2017 p.; «k€BOOKMMOB Ta iH. npoTn Pocii» (Yevdokimov and
Others v. Russia), N2 27236/05 i 10 iHwwx, §§ 41-43, 16 ntotoro 2016 p.;
Ta «Mapuenno Biona npotu Itanii» (Marcello Viola v. Italy), N2 45106/04,
§§ 67 Ta 73-74, €CIJ1 2006-XI (BUTArW)].

Mo-gpyre, Cyn Haragye, Wo cnpaBa, AKY po3rnagas Buwmn cya, 3pewwToio,
06MexyBanaca yxsaneHHAM pPilleHHS JnLLE NPO BUKOHAHHA 6aTbKiBCbKIMX
060B'A3KiB, a He NPO oniKy Haa I, TOBTO NPO NOBCAKAEHHY BiAMOBIAANbHICTL
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3a HbOro. 3 aprymeHTaUil B pilleHHi Buworo cyny BUNnmnBae, Wo pilleHHA
MPO BUKOHaHHs 0aTbKiBCbKIMX 060B'A3KIB Y Uil CMpaBi BUPILLAIbHO MipOIo
He 3anexano Big 6eanocepeAHbLOro BpaXkeHHA CyaAiB MPo CTOPOHU Yepes
iXHI0 Gi3NUHY MPUCYTHICTb (AUB. MyHKTM 39-45 BuLe).

66. MNo-Tpete, Cyn 6epe go yBary Tol GakKT, Lo Xoua 3aABHUK He NOoroamBcsa
3 TUM, Wo Buwuin cyp po3rnagas cnpasy 3a 1oro ¢isnyHoi BigcyTHOCTI,
BiH Yepe3 CBOro aflBoKaTa He CKapPKMBCS Ha KOHKPETHI npobnemu nig
yac posrnagy. [onpwu Te, WO B CYyAOBUX MPOTOKONIAaX BUHMKANWN MEBHI
npo6nemm 3i 3'€e4HaHHAM, 3araloM BOHW MOKa3yoTb, WO afBOKaT He
MaB 3anepeyeHb CTOCOBHO NpoLleaypu po3rnagy (ans. NnyHKT 38 BuLLe).
3 ornAapy Ha ue Cya TakoX 3a3Havae, Wo NpeACcTaBHUK 3asABHMKA He noja-
BaB CKapr Jo Buworo cyany Ha Te, WO 3aABHMK He 3Mir KOHQiaeHLinHO
NOCNiNKyBaTUCA 3 HAM Mif Yac po3rnAagy.

67. MNo-yetBepTe, Cyn NifKPECIOE, WO 3aABHNKOBI, AKMI 6paB yyacTb y po3-
rnagi 3a gonomoroto Skype, gonomaraBs Noro afBoKarT, AKA 6yB MNOCTINHO
NPUCYTHIN Ha po3rnaai. [incHo, HaBiTb Nonpwu Te, WO 3aABHUKY 6yno
TeXHIYHO CKNagHilwe, HanprKnag, NPOKOHCYNbTYBaTUCA 3 aABOKAaTOM
040 ONUTYBAHHA CBIAKIB, Hi>K AKOW BiH 3HAaX0AMBCA Y Till Camili KiMHaTI,
nomy 6ynv HagaHi LIMPOKi MOXITMBOCTI BUKACTX CBOIO TOUKY 30pY (AMB.
nNyHKTW 36 i 37 BrLwe).

68. BignosigHo, xoua Cyg npunmae TBepa»KeHHA 3aABHMKa Npo Te, WO 1oro
¢di3nyHa BiCYTHICTb MEBHOI Mipoto 3ymoBuna Te, Wwo A 1. anpiopi onu-
HWUNAcA y nerwiv cuTyauii, HiX BiH 3aBaAKM it Gi3nynin npucytHocri, Cya He
BBaAAE, LL|O 3aCTOCOBAHE TEXHIUHE PilleHHA MOCTaBWO MOro B TE U iHLWe
«CYTTEBO HEBUTifHE CTAHOBULLEY, AK Lie BUMAra€TbCA 3rigHO 3 NPAKTUKOIO
Cyny Npo BCTaHOBJIEHHS NOPYLUEeHHA cTaTTi 6 KoHBEHLTy cnipaBi, nogioHin
[0 Lji€l, ab0 WO Yy HbOrO He BYNOo HaNEXHOT MOXIIMBOCTI BUCIIOBUTI CBOIO
TOUKy 30py Yy Buomy cygi. Cyn 3a3Hauvae, wo A.lx. He 6yna onoHeHTOM
3aABHVKa y cnpasi, i Buwun cya He yxBanus pilleHHs Ha Tl KOpUCTb.

69. LLlogo aprymeHTiB 3aABHUKa NpoO Te, WO BiH He Mir y HaneXHun cno-
ci6 nigroTyBaTn CBOI CrpaBy, OCKINbKM NOMY He 103BONWUAM B'i3g [0
Hopserii, abo ToMy L0 BUCHOBKMN NPM3HAaYeHUX Cy[OM eKCnepTiB (AuB.
nyHKTK 27 i 33 BuULLe) He Byno nepeknageHo, Cyn 3a3Hauag, Wo 3BiTK 6yno
nogaHo Ao po3rnagy y Buwomy cyai 10 Ta 11 ciuHa 2019 poky i Hiwo He
CBifUNTb NPO Te, WO 3aABHUK He MIl MNOCMINKYBaTNCA 3 afiBOKaTOM UK
iHWKUMK ocobamm Ha eTani NiZroTOBKM CMpaBy, HaBiTb AKLWO BiH HE Mir
3pobuTn Le ocobucTo Ha 3acigaHHAX. EkcnepT, AkniA nigrotysas 3BiTH,
TakoX 6YB MPUCYTHIN Ha po3rnaai y Buwomy cypni, ie BOHa fOKNagHO
NnoAcHWNa cBOi 3BiTK i Ae ii MOXHa 6yno onuTatu (AMB. NYHKT 37 BULe).
Cyn He B6auae »KoHMX O3HaK TOro, WO po3rnag 6ys HecnpaBeaIMBUM.

70. BuknageHux Bule MipKyBaHb JOCTaTHbO, Wob Cyn MaB MOXKIMBICTb
3pobUTU BUCHOBOK NPO BiACYTHICTb MOPYLIEHHs CTaTTi 6 KOHBEHLUl.

CTop. 218 » 3aranbHi NPUHLMAN LWOAO NPOBEAEHHA AUCTAHLiIHNX CYA0BMX 3acifaHb



Il. CTBEPAKYBAHE MOPYLLIEHHA MONOMEHb CTATTI 8 KOHBEHLLII

71.

«T.

3aABHVIK CKap»KMBCA Ha Te, WO BiAMOBA HaAaTV IOMY NMpPaBO BUKOHYBAaTK
6aTbKiBCbKi 060B'A3KM Woo I. nopyLwunia Noro Npaso Ha NoBary Ao Noro
CIMENHOrO XXWTTA, BCTaHOB/EHe Yy cTaTTi 8 KOHBeHLl, y AKil1 3a3HaueHO Take:

KoXeH Mae npaBo Ha NoBary Ao CBOro NpUBaTHOIO i CIMENHOIO XUTTA, A0

CBOrO XUTMa i KOpecrnoHAeHU;i.

2.

OpraHu gep»aBHOi Bfagn He MOXKYTb BTPYYaTUCh Y 3LiNCHEHHA LbOro

npas.a, 3a BUHATKOM BUMaAKiB, KON BTPYUYaHHA 3AiINCHIOETbCA 3riAHO i3 3aKo-
HOM | € HeOOXiHUM Y IeMOKPATNYHOMY CyCMiNbCTBI B iHTepecax HalioHanbHOT
Ta rpoOMafCbKoi 6e3neKm Ynm eKoOHOMIYHOro 06poOBYTY KpaiHu, ANA 3anobiraHHA
3aBOPYLUEHHAM U 3/T04MHaM, AS1A 3aXMCTY 300POB’A Y mopani abo Ana 3axu-
CTy nNpaB i cBO60[ iHWKX OCib».

72.

73.

74.

3a TBepaKeHHAM Ypsay ckapra 3a ctatteto 8 KoHBeHUii 6yna Henpuii-
HATHOIO ratione materiae, OCKINbKN y UbOMy pa3i «CIMENHOIrO XUTTA» He
6yno. BiH Tako)K CTBepA»KyBaB, L0 B TOMY, LLO CTOCYETbCA CYTi CripaBu,
OUiHKa B1Lwmm cyfoM UbOro nMTaHHA LisIkOM BKlaganaca B Mexi po3cyay,
O HAaJAETbCA AepKaBaM-uneHam y NofibHUX fO0 NOTOYHOI cnpaBax.
Ha gymky Ypagy, 3adBa 3aABHMKa HE MiCTW/1a BKa3iBOK Ha Te, Y AKUN Cno-
Ci6 BiH 3mO3e 3a6e3neuntn I, «Typ6OTY 11 yBary», npoxusatoun y Famoii,
a6o Ha AKill NigcTasi BiH BUpILIyBaTIMe NTaHHA 3a [, WO CTOCyTbCA
Noro ocobucTunx iHTepecis i NoTpeo.

3aABHUK CTBEPAXYBaB, WO Y HbOro Oyno ciMerHe XUTTA Ha MOMEHT,
Konn 'y 1999 poui Hapoauscs 6pat I, T., i WO pOAVHHI 3B'A3KMN He nNpu-
NUHUANCA Yepes Te, WO 6aTbKU PO3NYyUMINCA 1 OJPYKUINCA 3 IHLIUMN
noabmu. AnAa NpUnNUHEHHA CIMENHOTO XUTTA 6ynn NOTPiOHI BUHATKOBI
06CTaBMHM, a Y LUbOoMy pasi Takux 06cTaBuH He 6yno. Ha fyMKy 3asBHIMKa,
MaJsio MicLie NopyLLEHHA NonoXxeHb cTaTTi 8 KoHBeHUii, a fosBoan Ypaay
Oynun ANCKPUMIHaLiMHUMK Ti€0 MipOto, AKOIO came BigMoOBa y Buaadi
3aABHUWKY B'I3HOI Bi3n CTaHOBWA NePeLLKOAY ANA NOro NiKAyBaHHA MNpo
I i BAKOHAHHSA HVM 6aTbKIBCbKNX 060B'A3KIB.

Cyn Haronowwye, Wwo nuie 6ionorivyHa CnopigHEHICTb MiXK 0fHMM i3 6iono-
riYHUX 6ATbKIB | AMTNHOIO, 6€3 >KOOHNX A0AATKOBUX IOPUANYHNX ab0 dak-
TUYHUX ENTEMEHTIB, LLO CBiZYATb MNP0 iCHYBaHHSA TICHNUX OCOBUCTMX CTOCYH-
KiB, € HeLOCTATHbOIO /1A 3aCTOCYBaHHA 3aXMCTY 3a CcTaTTeto 8 KoHBeHLUil.
3a3Buyaln 060B'A3KOBOIO YMOBOW AJ1s1 CTOCYHKIB, O NPUPIBHIOTHCA
[0 CIMEMHOrO XWUTTA, € CNifibHE NPOXMBAaHHA. Y BUHATKOBUX BUMAA-
Kax [JOKa30M TOroO, O CTOCYHKMN € JOCTaTHbO MILLHUMW A1 CTBOPEHHSA
de facto «cimenHunx 3B’A3kiB» [auB., Hanpuknaa, «A.b.B. MNpoTtu Pocii»
(A.B.V.v. Russia), N2 56987/15, § 65, 02 »>koBTHA 2018 p. Ta «AHalo NpoTun
HimeuurHun» (Anayo v. Germany), N 20578/07, § 56, 21 rpygHsa 2010 p.,
3 AOAATKOBUMU NOCUNTAHHAMU], MOXKYTb OyTu iHWI pakTopu. Y Lbomy pasi
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I € GionoriuHMm CMHOM 3asiBHYIKa. I. Hapoameca B Hopeeriiy 2011 poui.
3aABHUK Hikonu He 6yBaB y Hopsaerii i Ha niacTasi HagaHoi Cyay iHpop-
Mauil IXHi CTOCYHKM NofiArany 3arasom y TOMy, WO 3afABHUK NO3HaNo-
MmuBcs 3 [ Nig yac ABOTUXKHEBOI BifiNyCTKN OCTaHHbOro y Mambii, Konu
nomy Gynio YOTUPY POKM, | AKA Mana MiCLie 3a iBa POKM JO CMepTi MaTepi
I Ta 33 YOTUPW POKI A0 YXBASIEHHA AEPMKABHIM CY[OM PilleHHA. TakoX
3asBHUK i [. MOrIM MiATPUMYBATY NEBHMIN KOHTAKT TenepoHOM (auB.
nyHKTM 10-11 Bre). MpoTe, HaBITb MPUMYCKAUW, WO TaKOro obmexe-
HOro KOHTaKTy 6yno 6 foctaTHbo Ana HaaBHOCTI de facto «cimelHoro
XUTTA» B KOHTeKCTi cTaTTi 8 KoHBeHUii, Cya BBaXKae, Wo ckapra y oyab-
AKOMY Pa3i € 0AHO3HAYHO HEOOIPYHTOBAHOIO 3 TAKUX MPUYVIH.

75. Y 4acTuHi, WO CTOCYETbCA NpoLecyanbHUX rapaHTin, AKi BUNANBaOTb
3i cTatTi 8 KoHBeHUil y cnpaBax Wo[o CTBepA»KyBaHOro BTPYyYaHHA
y NpaBo Ha nosary Ao cimerHoro xuttd, Cya yCTaHOBMB BULLE, LLIO TBEP-
[PKEHHA 3aABHMKa NPO Te, WO CyA0BUIA po3rnag 6ys HecnpaseavB/iM
i Wo BiH NocTpaxaB Bif HEPIBHOCTI CTOPIH Y cnpaBgi, He Moxe 6yTn
YCMiLHMM 3 TOUKW 30pYy MOJSIOXKEHb CTaTTi 6 (AMB. NyHKTU 59-70 BuLle).
Cyq He BBaXkae, WO pO3rnag npoueayp 3 TOUKM 30py CcTaTTi 8 KoHBeHLUil
MO>Ke MPUBECTN A0 iHLLOrO BUCHOBKY.

76. CTOCOBHO pilleHHA No CyTi He HajaBaTN 3aABHUKY NPaBa Ha BUKOHAHHA
6aTbKiBCbKMX 060B'A3KIB Woao . Cya 3a3HayaE, WO OCHOBOMOOXKHUM
ef1eMeHTOM Ma€ By TV Te, L0 3B'A30K MiXK 3aABHMKOM i [. Ha MOMEHT yxBa-
NeHHA pilleHHs, AKe 0CKap»KyeTbes, OyB Ay»ke obmexxeHnM. bepyum Le 3a
BmxigHy Touky, Cya 3a3Havae, Wo Buwnn cyn rpyHTYBaB CBOE pilleHHA He
HaJaBaTu 3aABHMKOBI NpaBa BMKOHYBaTK 6aTbKiBCbKi 060B'A3KM LWoAo
I Ha MipKyBaHHSX, sIKi MICTVIN TOW GaKT, WO 6aTbKiBCbKi 060B'A3KM Bynin
MUTaHHAM OKPEMVM Bif BCTAHOB/EHHSA KOHTAKTY MiXK 3aBHIKOM i [, ike
Buwmii cyg, BincHo, mir po3rnagati AK HeobOxigHe, i Wo 3aABHMK, ypaxo-
BYIOUM BiICTaHb MiX HVM i ['. Ta 6paK 3HaHb MPO HbOTO Ta MOro CMTYyaLito,
He BignosiJaTvMe KpUTepiaM ANA yyacTi Y BUPILLEHHI NTaHb, WO MaE
HaneXaTu 4o KomneTeHUil ocobu, HafiNeHil NpaBom BUKOHYBaT/ 6aTb-
KiBCbKi 060B'A3KM y CNOCi6, siknii BignoBiaaB 61 HalKpawum iHTepecam
I. (auB. nyHKTW 42-44 Buwwe). 3a ouiHkowo Cyay, NPUYMHY, WO X HaaaB
Buwwmin cyg, 6ynu sik BignoBiaHMMM, TaK i JOCTaTHIMY, | HEMAE »KOAHNX
03HaK TOro, WO OpraHu fep»aBHOI Blagu He KepyBanucb HanKkpaLwmmm
iHTepecamu AUTNHM abo He 3MOTrNM BCTaHOBWTY CpaBeIBoOro 6anaHcy
Mi>K KOHKYPYIOUMMM iHTepecamu y Ui cnpasi.

77. 3 ornapgy Ha 3a3HaueHi o6cTaBuHM Cyn BBaXae, L0 3aABa He CBigUNTb
Npo nopyleHHA cTaTTi 8 KoHBeHUil 11 BignoBigHO 4O LbOro noso-
EeHHA € OfHO3HAYHO HEeOOrPYHTOBAHOI B KOHTEKCTI MiANYHKTY (a)
nyHKTY 3 cTaTTi 35 KoHBeHLUii i Mae 6yTu BigxuneHa 3rigHO 3 NONOXeH-
HAMUW NYHKTY 4 cTaTTi 35 KoHBeHU;i.
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3 UMX MPUYMH CYO OAHOCTAMHO

1. Oronowye cKkapry 3a ctattelo 6 KOHBeHLUil NPUNHATHOIO, a CKapry 3a
ctatTeto 8 KoHBeHUiT HeNPUNHATHOIO.

2. [locTaHoBNAE OAHOCTANHO, Lo He Byno NopyLueHHs 3a cTaTTeto 6 KoHBeHLji.

OdopmMneHo aHMINCbKO MOBOK Ta HOTapiaNbHO 3acBigYeHO B NMUCbMOBIN
dopmi 02 rpyaHa 2021 poky BignoBiaHO A0 NYHKTIB 2, 3 npaBuna 77 PernameHTy
Cyny.

Biktop Conosenunk Ciodpa O Nipi
CekpeTap cekuii Cyny lonosytoumni cygaa
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In the case of Jallow v. Norway,

The European Court of Human Rights (Fifth Section), sitting as a Chamber com-
posed of:

Siofra O’Leary, President,

Martins Mits,

Stéphanie Mourou-Vikstrom,

Latif Hiiseynov,

Jovan llievski,

Lado Chanturia,

Arnfinn Bardsen, judges,

and Victor Soloveytchik, Section Registrar,
Having regard to:

the application (no. 36516/19) against the Kingdom of Norway lodged with the
Court under Article 34 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (“the Convention”) by a Gambian national, Mr Ebrima
Pa Jallow (“the applicant”), on 1 July 2019;

the decision to give notice of the application to the Norwegian Government
(“the Government”);

the parties’ observations;
Having deliberated in private on 2 November 2021,

Delivers the following judgment, which was adopted on that date:

INTRODUCTION

1. The case concerns complaints lodged with the Court under
Articles 6 and 8 of the Convention relating to proceedings through which
the applicant sought to be granted parental responsibilities for his child
of whom he had never had custody, after the child’s mother had died.

THE FACTS

2. The applicant was born in 1972 and lives in Gambia. Before the Court,
he was represented by Ms Schjatvet, a lawyer practising in Oslo.

3. The Norwegian Government (“the Government”) were represented by
Mr M. Emberland of the Attorney General’s Office (Civil Matters) as their
Agent, assisted by Mr J. Vangsnes and MrT. Midttun Tobiassen, attorneys
at the same office.
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4,

The facts of the case, as submitted by the parties, may be summarised
as follows.

I. BACKGROUND

5.

10.

11.

The applicant has two children living in Norway, T. and G., born
in 1999 and 2011 respectively. He lives in Gambia and is married and
has five children there.

The applicant was married to K.J. when their oldest son, T., was born in
Gambia in 1999.

The applicant and K.J. divorced around 2003. K.J. married another man
in Norway who successfully applied for family reunification with her
there in 2003. K.J. was given an independent residence permit in 2004.
The oldest son, T., was given a residence permit in Norway in 2007. Until
then he had resided with his grandmother in Gambia.

G. was conceived when K.J. visited Gambia for three weeks in 2010.
K.J. returned to Norway, and G. was born there in 2011.

In 2011 or 2012 the Norwegian Labour and Welfare Directorate (Arbeids-
og velferdsdirektoratet) contacted K.J. to clarify who G's father was. She
informed them that it was the applicant and the Directorate therefore
sent a request to the Norwegian embassy in Ghana, who tried to track
down the applicant through the consulate in Gambia. They were able to
reach the applicant’s brother, who stated that the applicant had moved
to Guinea-Bissau. As they were unable to reach the applicant himself,
the matter was put on hold in 2012. K.J. was informed that she should
contact the Directorate if she received new information about the father.
As the applicant himself has not recognised paternity of G., he is listed
with an unknown father in the Norwegian National Population Register.

The applicant has never been to Norway, and neither has he ever had
parental responsibilities for G. From his birth in 2011, G. lived with his
mother and brother in Norway.

G. met with the applicant in Gambia in 2015, when K.J. took her children
on atwo-week holiday there. The parties’accounts of the degree of con-
tact between the applicant and G. differ. The applicant submitted that
K.J.and the children stayed close to where he lived, and that the applicant
and G. saw each other every two to three days during that period. G. had
probably also been to Gambia and met the applicant once prior to that.
Moreover, the applicant maintained that he also had telephone contact
with the children until K.J. died on 25 June 2017; the Government have
argued, however, that it is undisputed that G. did not speak English at this
time, and that he would therefore not have been able to communicate
with the applicant in a shared language.
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12. After the death of their mother, G. lived with a friend of the family, G.N.,
whom they call an “uncle”, and his family. At some point, G's maternal
uncle, M.J., arrived in Norway from England to look after G. and they
moved into K.J's flat together. T. then moved out.

[I. THE PROCEEDINGS CONCERNING PARENTAL RESPONSIBILITIES FOR G.

13. On 20 August 2017 G.N. (see paragraph 12 above), applied to the City
Court (tingrett) to be given parental responsibilities for G. That applica-
tion was withdrawn on 29 August 2017. The City Court notified the child
welfare services of the situation; they had already been informed of K.J's
death.

14. On 19 September 2017 the sister of G.s late mother, A.J., who lived in
England, applied to the City Court to have parental responsibilities for G.

15. On 10 October 2017 the City Court received an email from the applicant,
also applying for parental responsibilities for G.

16. The City Court appointed a lawyer to assist G., who submitted a response
to the applications on 13 October 2017.

17. The applicant further explained his application for parental responsibil-
ities for G. in a letter of 23 October 2017.

18. On 25 October 2017 the City Court held a planning meeting which a
court-appointed expert, G's uncle M.J. (see paragraph 12 above), Gs
guardian, A.Js lawyer (see paragraph 14 above) and the lawyer appointed
by the City Court to assist G. (see paragraph 16 above) attended. It was
decided that the expert should examine the situation in England further.
The expert was given a mandate and asked to prepare a written report.

19. Inthemeantime,on 22 November2017,theapplicantappliedforaSchengen
visa at the Norwegian embassy in Accra. On 29 November 2017 the
embassy rejected the application, giving the following explanation:

“Where our and the local Schengen Cooperation’s experience with specific
groups and nationalities indicates that many fail to leave Norway or the
Schengen area upon expiration of their visas, it has become our practice to issue
a visa only in exceptional cases. Probability of return is assessed individually,
and importance is attached to both the emigration potential in the applicant’s
country of origin and to the individual factors regarding the applicant.”

20. The applicant lodged an appeal against the decision not to issue a visa
with the Directorate of Immigration (Utlendingsdirektoratet — UDI), which
rejected it on 6 April 2018.

21. In the meantime, on 17 December 2017, the City Court had received a
further written communication from the applicant, in which he explained
that he had not been granted a visa at that time.
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22.

23.

24,

25.

26.

27.

The court-appointed expert (see paragraph 18 above) submitted
her written report on 2 January 2018. The City Court held a hearing
on 4 January 2018. A.J. attended and gave evidence and one witness
was heard. The expert also gave evidence about her work on the case.
G!s guardian opposed the applications from both A.J. and the applicant.

The City Court gave judgment on 8 January 2018. It reiterated that G’s
mother, K.J., had had sole parental responsibilities for G. when she died.
G!s father, the applicant, had at no time lived with the family in Norway.
As a result of this, there was, within the meaning of section 38 of the
Children Act, no longer anyone with parental responsibilities for G. and,
as provided in section 63 of the Children Act, the City Court had to
decide on the applications from those who had applied to have parental
responsibilities granted to them (see paragraph 49 below).

The City Court found that there would be a danger of G. not being given
adequate care and maintenance, or that he would suffer in other ways, if
A.J. were granted parental responsibilities for him. Her application was
therefore dismissed. The court then moved on to assess the applicant’s
application, and noted in that context that he had never been to Norway
and had expressed the wish that G. should move to Gambia. Moreover,
G. knew little of the applicant — he had probably only met him once and
spoken to him on the telephone a few times. In addition, the applicant
had failed to show much interest in assisting G. after his mother’s death.
There was in the City Court’s assessment a significant danger of G. not
being given adequate care and maintenance if the applicant were to be
granted parental responsibilities for G.

After assessing all the information that had been presented to it, the
City Court found that the minimum standards referred to in the third
and fourth paragraphs of section 63 of the Children Act had clearly not
been met (see paragraph 49 below) and the applicant’s application to
be granted parental responsibilities for G. was therefore dismissed.

Since the City Court had dismissed both of the applications for parental
responsibilities for G., it notified the child welfare services in accordance
with section 63 of the Children Act (see paragraph 49 below). G. had
already been placed in a foster home by that time.

Gs aunt, A.J., appealed against the City Court’s judgment to the High
Court (lagmannsrett). The applicant wrote a letter to the City Court fol-
lowing its judgment. The High Court did not, however, consider that by
writing the letter the applicant had intended to appeal against the City
Court’s judgment and he was therefore notincluded as a party to the case.
A preparatory meeting before the High Court was held in June 2018, at
which the applicant was accordingly not present or represented. The High
Court scheduled the hearing of the appeal for 11 and 12 September 2018.
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The High Court reappointed the expert that had been appointed by the
City Court (see paragraph 18 above), who submitted a first report to the
High Court on 31 August 2018.

28. In the meantime, on 27 June 2018, the applicant applied again for a
Schengen visa. The Directorate of Immigration rejected the applica-
tion on 25 July 2018. The applicant appealed against that decision
on 17 October 2018.

29. It became clear that the applicant had intended to appeal against the
City Court’s judgment and he instructed counsel, who presented her-
self at the High Court on 30 October 2018. A new preparatory meet-
ing was held on 15 November 2018 and the hearing was rescheduled
for 10 and 11 January 2019.

30. On 22 November 2018 the High Court wrote a letter to the Directorate of
Immigration. It confirmed that the applicant was a party to a case before
it concerning parental responsibilities for his son, following the death of
the child’s mother, and stated that the hearing of the appeal had been
scheduled for 10 and 11 January 2019 and that it was desirable that the
applicant be present throughout the whole hearing. It was expected that
he would give evidence, and both the court-appointed expert, members
of the bench and the parties’ counsel would want to put questions to him.
Given the far-reaching character of the case, the High Court considered
that evidence given by Skype would not be an optimal solution.

31. In the letter, the High Court further stated that it was of the view that
it was important for the elucidation of the case and for the equality of
arms between the parties that the applicant be present throughout the
whole hearing. The applicant had opposed A.Js application and he had
to be given the opportunity to question her and any witnesses she might
wish to present. It would be difficult to ensure these rights as a party for
the applicant if he were not present.

32. The High Court stated furthermore that, in purely technical terms, the
proceedings could be transmitted to Gambia via video-link so that the
applicant could follow them, providing that compatible equipment could
be found. But the applicant would have to be able to discuss with his
counsel when questions were put and, as they could not discuss openly
in front of the whole court, it was difficult to picture how it would be
possible to carry out the hearing without numerous interruptions.

33. On 3 January 2019 the expert appointed by the High Court submitted a
second report (see paragraph 27 above).

34. The Immigration Appeals Board (Utlendingsnemnda — UNE) dismissed
the applicant’s appeal against the rejection of his application for a
Schengen visa (see paragraph 28 above) on 7 January 2019.The Appeals
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Board concluded that the likelihood of the applicant returning to his
home country was not sufficiently high to enable a visa to be granted.

The decision included, inter alia, the following considerations:

“UNE notes the statement from [the High Court], dated 22 November 2018.
Furthermore, UNE holds that taking part in a child custody case in court is
in many cases considered to be a strong welfare reason for issuing a visa.
However, as this case stands now, UNE considers there is a great potential for
emigration. UNE therefore agrees with UDI in its assessment that there are not
sufficiently strong welfare reasons in this case to outweigh the appellant’s lack
of necessary ties to his country of origin. In its assessment UNE emphasised the
fact that it is technically possible for the appellant to follow the proceedings
via Skype. Further, his attorney can attend the proceedings and safeguard
the appellant’s legal interest. UNE does not consider that not granting a visa
breaches Article 3 of the Convention on the Rights of the Child or section 104 of

the Constitution.”

The applicant since several times requested that the decision be revised, and
one of the decisions taken in response to a request to that effect was made
on 29 May 2019.

35.

36.

In a letter received by the High Court on 8 January 2019, the applicant
requested that the appeal hearing be rescheduled, due to the negative
decision of the Immigration Appeals Board. He argued that the refusal to
grant him a visa was invalid, and that the High Court had to reschedule
the hearing until a visa had been granted, so that he could attend it.

The High Court refused the request in a decision of 9 January 2019, in
which it noted that it was not likely that the visa decision was flawed.
It also took note of the fact that the applicant had understood that
he might not get a visa and that the possibility of following the pro-
ceedings by Skype had been outlined already in the planning meeting
in November 2018 (see paragraph 29 above). For the High Court, the
applicant following the proceedings via Skype was not a perfect solu-
tion, but acceptable in the circumstances. The High Court, moreover,
distinguished the applicant’s case from that in Ciliz v. the Netherlands
(no. 29192/95, ECHR 2000-VIll), inter alia on the grounds that it was not
a similar issue of interference with family life in the applicant’s case,
since he had never lived with G.and had only met him twice. In addition,
the High Court stated that the fact that the expert reports (see para-
graphs 27 and 33 above) had not been translated did not give grounds
for rescheduling and pointed out that the first report dated from as
early as 31 August 2018. Lastly, the High Court emphasised that it was
important for G. that the matter relating to parental responsibilities for
him be decided — since more than a year since the City Court had given
judgment had already passed — and that the applicant had counsel who
would protect his interests during the appeal proceedings.
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37. The appeal hearing was held in the High Courton 10 and 11 January 2019.
A.J. attended with counsel, as did G!s guardian and lawyer, the court-ap-
pointed expert, and the applicant’s counsel. In addition to the par-
ties and the court-appointed expert, five witnesses gave evidence.
On 10 January 2019 the applicant asked in limine litis for his appeal and
that of AJ!s to be split, so that his appeal could be examined at a later
point in time. The High Court refused the request. The court records
include the following order:

“On 8 January 2019, Attorney Schjatvet [(the applicant’s counsel)] petitioned
for the appeal proceedings to be rescheduled. On 9 January 2019, the Court of
Appeal refused the petition. Among other things, it was stressed that [G.] was in
need of peace and stability, that it was vital for him that the matter of parental
responsibilities be decided straight away, and that further rescheduling of the
matter would be a burden to him. The same arguments apply now.

Before the Court of Appeal, it has been clarified that Ebrima Pa Jallow is not
applying for day-to-day care of the child, but only parental responsibilities.
However, this makes no difference to the burden the matter places on the boy.

It has been argued that Ebrima Pa Jallow was not assessed by the expert
witness. The Court of Appeal refers in this context to the fact that the appeal
proceedings were rescheduled because the father had not made a statement,
and he was given the chance to identify reference persons/informants for the
expert’s assessment.

The Court of Appeal has unanimously found that the matter should not be sub-
divided, and that the petition for parental responsibilities on Ebrima Pa Jallow'’s
behalf will not be rescheduled”

38. Moreover, it appears from the court records that the issue of the appli-
cant’s participation via Skype was returned to on several occasions, inter
alia by way of the following notes:

“The presiding judge raised the question of how Ebrima Pa Jallow would
follow the proceedings in a technical sense. It was clarified that, technically, it
would be difficult to get the translation into English to him via Skype. Technical
assistance would have to be called, which would be organised in a later break.
Following this, attorney Schjatvet agreed that the opening statements could
be made without her client, Ebrima Pa Jallow, being able to follow the pro-
ceedings on Skype.

The court adjourned for a break from 11.05 a.m. to 11.25 a.m. Things were still
not ready for Ebrima Pa Jallow to be able to follow the proceedings via Skype,
but attorney Schjatvedt still allowed the proceedings to continue without the
Skype transmission.
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The technology for transmission by Skype was now ready so the interpreter
translated while sitting beside the person testifying, using the laptop belonging
to attorney Schjatvet which had Skype.

On Friday 11 January 2019, the appeal proceedings continued in the same
location with the same persons present. Ebrima Pa Jallow was not on Skype
from the commencement of the day’s proceedings, but it was decided that
contact would be attempted later.

Attorney Schatvet gave her consent that the proceedings could continue
without Ebrima Pa Jallow being on Skype.

After the lunch break, Ebrima Pa Jallow came on Skype and was able to follow
the proceedings. ..”

39. In its judgment of 11 February 2019, the High Court dismissed the
appeals. The High Court concluded that it was not in Gs best interests
that his aunt, A.J., or the applicant be given parental responsibilities for
him. After describing the legal framework, the High Court first set out
G!s situation, before turning to the applications of A.J. and the applicant,
respectively.

40. In respect of G’s situation, it stated among other things that G. was well
aware of the ongoing dispute about him and that it had been an addi-
tional burden on him. According to the expert (see paragraph 27 above),
G. needed peace, stability and predictability going forward. He was a
child with special needs both in terms of emotional and social develop-
ment and the expert recommended that he live with people with special
skills regarding children and development, care persons who would
be particularly sensitive to his signals and able to recognise and inter-
pret his fundamental needs and emotional states. Moreover, the expert
reported that G., who was by then nine years old, had found his place
in his foster family and called them “mummy, daddy and big brother”.
He had stated clearly that he wanted to live with them in Norway and
the expert considered that removing him from them would represent a
risk to his development.

41. The High Court went on to find that it would not be in G!s best interests
for A.J. to be given parental responsibilities for him. In that context it
took note that A.J!s application to be given parental responsibilities had
been made on the assumption that she would also have daily care of
him. Turning, then, to the applicant’s application, the High Court noted
that it had become clear that he did not wish to be responsible for the
daily care of G. and for G. to move to his home in Gambia. It appeared
uncertain to the High Court whether the applicant intended to come to
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Norway and claim responsibility for the daily care of G. at a later pointin
time.

42. Furthermore, the High Court emphasised that as the question before it
was whether it would be in G’s best interests for the applicant to be given
parental responsibilities for him without also being given daily care of
him, the applicant’s parenting skills were not relevant. According to the
expert, it would be positive if the applicant gained parental responsibili-
ties for G. provided he did not want G. to move, but otherwise it would in
her opinion be unnatural for the applicant to participate in parental-re-
sponsibility decisions. A potential future case concerning daily care would
be a heavy burden on G., but the expert stated that if the applicant were
granted parental responsibilities, she would expect him to maintain a
low profile, and to introduce him and his family cautiously. The expert
further asserted that what was important to G. at the time was where
and with whom he lived. Who had parental responsibilities for him was
less important.

43. The High Court stated that it agreed with the expert that it would not
have any immediate practical consequences for G. whether or not the
applicant was granted parental responsibilities, and that what seemed
important was that the applicant become a part of G's life in due course,
in a way that was useful for G. In the first place, this could be by send-
ing photographs, showing an interest in G’s daily life, and being there
if G. was interested in contact. Gradually they could become better
acquainted. Such contact would not depend on the applicant having
parental responsibilities.

44, As to parental-responsibility decisions, the High Court noted that the
applicant had little knowledge about G. and therefore lacked the qualifi-
cations to participate in those decisions in a manner that would be in G’s
best interests. In addition, the geographical and cultural gulf between the
applicant and G!s care provider in Norway would make shared parental
responsibilities between the applicant and G’s guardian difficult.

45. The High Court also stated that it had to be mindful of the fact that
the applicant would, were he given parental responsibilities for G., be
more easily able to initiate future proceedings concerning G. It referred
to the applicant having made different statements about what he
wished for G. with regard to where and with whom he was to live.
The High Court stated, lastly, that it considered that the Court’s judg-
ment in Gl v. Switzerland (19 February 1996, Reports of Judgments and
Decisions 1996-1) did not provide guidance, as the applicant’s case con-
cerned only issues of parental responsibilities, not daily care, whereas
the case of Giil had concerned family reunification.

CTop. 232 » 3aranbHi NPUHLMAN WOAO NPOBEAEHHA AUCTAHLIHNX CYA0BMX 3acifaHb



46.

The applicantappealed against the High Court’s judgment to the Supreme
Court (Hayesterett). The Supreme Court’s Appeals Committee (Hayesteretts
ankeutvalg) refused him leave to appeal in a decision of 10 April 2019.

[1. JUDICIAL REVIEW OF THE APPLICANT’S VISA DECISIONS SUBSEQUENT TO
THE APPLICATION LODGED WITH THE COURT

47.

48.

On 4 October 2019 the applicant applied to the City Court for judi-
cial review of the visa decision of 7 January 2019 of the Immigration
Appeals Board, that had not been refused revised in, inter alia, a decision
of 29 May 2019 (see paragraph 34 above) by way of a civil lawsuit against
the Norwegian State. He also requested a declaratory judgment holding
that there had been a violation of Article 8 of the Convention on the
grounds of that decision.

The court hearing took place on 5 May 2020, and the City Court delivered
its judgment on 10 June 2020. It concluded that the relationship between
G. and the applicant did not amount to “family life” within the meaning
of Article 8 of the Convention. The visa rejection therefore did not violate
Article 8. However, it found that there had been a procedural error in the
decision of the Immigration Appeals Board. The Board had originally
been under the assumption that the applicant had not documented his
family relations in Gambia. This point had been rectified in one of sev-
eral motions for reversal, but the City Court found that the Immigration
Appeals Board had not assessed the case on the correct factual grounds.
The decision was therefore found to be invalid.

RELEVANT LEGAL FRAMEWORK

49,

Section 38 of the Children Act of 8 April 1981 (barneloven), as worded at
the time of the facts of the case brought before the Court, provided that
parental responsibilities for a child who had lost a parent was transferred
to the other parent if the latter already shared parental responsibilities
or the child was living with him or her. Section 63 set out at the relevant
time that if there was no longer anyone with parental responsibilities for
a child, persons who wanted to be given it were to contact the court in
the area where the child lived. If only one application to have parental
responsibilities was received, the court was to grant the application
unless there was a danger of the child not being given adequate care
and maintenance, or if he or she would suffer in other ways. If no one
applied to have parental responsibilities, or the court dismissed all the
applications, the court was to inform the child welfare services in order
for them to make a decision on the placement of the child.
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THE LAW
I. ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTION

50. The applicant complained that the proceedings through which he sought
to be granted parental responsibilities for his child were not conducted
fairly in violation of Article 6 of the Convention, which reads as follows:

“In the determination of his civil rights and obligations ... everyone is entitled
to a fair ... hearing ... by [a] ... tribunal ..

A. Admissibility

51. The Court observes that the applicant and another relative of G., A.J., both
applied before the courts to have parental responsibilities for G. given to
them. The Court also notes that G. — through his guardian — opposed
the applications from both A.J. and the applicant. In the light of these
circumstances, the Court proceeds on the basis that Article 6 of the
Convention was applicable in respect of the proceedings that are the
subject of the complaint brought before the Court.

52. Furthermore, the Court notes that this complaint is neither manifestly
ill-founded nor inadmissible on any other grounds listed in Article 35 of
the Convention. It must therefore be declared admissible.

B. Merits
1. The parties’ submissions

53. The applicant submitted that he had not only not been allowed to be
physically present during the domestic court’s hearing, he had also been
refused entry to Norway for the purpose of preparing for the hearing
and, in that connection, to meet in person with G., the expert witness,
the child welfare services and his lawyer. The applicant had thereby also
been put at a significant disadvantage vis-a-vis G's aunt, A.J., who had
been allowed to meet G., the expert, the child welfare services and her
lawyer in the context of the proceedings before both levels of jurisdiction.

54. Furthermore, the applicant submitted that his not having been granted
parental responsibilities for G. had entailed a severing of the biological
ties between them since the County Social Welfare Board had thereby
become competent to authorise G!s adoption in accordance with the
Child Welfare Act. The applicant’s presence in court had been necessary
since his personal character and way of life had been in play.

55. The applicant also argued that the reasons the domestic court had given
for its judgment were insufficient to demonstrate that the applicant’s
physical presence had been unnecessary and he pointed out, inter alia,
that it had not given any reasons as to why it had changed its mind from
the position taken in its letter of 22 November 2018 to the Directorate
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56.

57.

58.

59.

of Immigration, in which it had argued that the applicant’s presence
was of great importance both for the elucidation of the application for
parental responsibilities and for the equality of arms between the parties.
Immigration concerns had no place in the fair-trial assessment.

The Government maintained that, as a starting-point, the question was
whether the applicant’s physical absence from the hearing had deprived
him of a reasonable opportunity to have knowledge of and comment
on the observations made or evidence adduced by the other party, or
whether it had put him at a substantial disadvantage vis-a-vis his oppo-
nent in presenting his case. Not every disadvantage would lead to an
infringement of Article 6 § 1 of the Convention.

As to the facts of the instant case, the Government submitted that the
applicant had not had an absolute right to be physically present at the
hearing. They asserted in that connection that the case differed from that
in Karpenko v. Russia (no. 5605/04, 13 March 2012), inter alia as the domes-
tic proceedings in the applicant’s case had, unlike in Karpenko, concerned
the establishment, not the termination, of parental responsibilities. They
also emphasised that in its judgment of 11 February 2019 the High
Court had found that the applicant’s parental competence had been of
no interest to the question of parental responsibilities since he had not
lodged an application for the daily care of G.

As to the applicant’s presence at the court hearings in Norway via Skype,
the Government submitted that this had not undermined his position
vis-a-vis his opponents. They also pointed out that the applicant’s coun-
sel had been present in person and had consented to the proceedings
continuing on the occasions when the Skype connection had not been
working. The High Court’s letter of 22 November 2018 in which it had
emphasised the importance of the applicant’s participation in person
had to be read in the light of the fact that it had not at that point in time
been clear that the applicant had only lodged an application for parental
responsibilities, not the daily care of G.

2. The Court’s assessment

The Court reiterates that the adversarial principle and the principle of
equality of arms, which are closely linked, are fundamental components
of the concept of a“fair hearing” within the meaning of Article 6 § 1 of the
Convention. They require a“fair balance” between the parties: each party
must be afforded a reasonable opportunity to present his case under
conditions that do not place him at a substantial disadvantage vis-a-vis
his opponent or opponents. However, the rights deriving from these
principles are not absolute. The Court has already ruled, in a number of
judgments, on the particular case in which precedence is given to supe-
rior national interests when denying a party fully adversarial proceedings.
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The Contracting States enjoy a certain margin of appreciation in this area.
However, it is for the Court to determine in the last instance whether
the requirements of the Convention have been complied with (see,
for example, Regner v. the Czech Republic [GC], no. 35289/11, §§ 146-
47,19 September 2017, and the references therein).

60. Inthe instant case, the Court notes that the background for the applicant’s
submissions relating to unfairness and inequality of arms is essentially
his having been refused an entry visa to Norway. The Court further notes
that the decision not to grant the applicant a visa was taken on the basis
of publicinterest considerations, notably relating to immigration control.
However, the question before the Court is not whether a visa should have
been granted in order to secure the applicant a fair hearing, but whether
the hearing was, in the particular circumstances of the case, fair in respect
of the applicant, given that he was not allowed to enter Norway in order
to be physically present.

61. At the outset the Court cannot but take note that the case before the
High Court concerned interests of a personal character for the applicant,
and of the fact that the High Court, while preparing the case, sent a
letter to the Directorate of Immigration emphasising the need for the
applicant’s physical presence in order to ensure a fair trial for him (see
paragraph 30 above). In particular, the Court observes that, as A.J. had
also lodged an application to be given parental responsibilities for G.,
in its letter the High Court emphasised the need for equality of arms
between the parties; the applicant was to be given the opportunity to
question A.J. and any witnesses the latter might wish to present, and to be
able to discuss with his counsel in that connection, which would be more
difficult were he not allowed to be physically present with his counselin
court. In addition, the applicant was to appear before the bench himself
and be given the opportunity to give evidence and be questioned. At the
time, the High Court considered that giving evidence by Skype would
not be the optimal solution (see paragraphs 30-32 above).

62. However, the Court also observes that the High Court, after it had become
clear that the applicant would not be allowed entry into Norway, made
new and updated assessments, and ultimately considered it acceptable
also from the perspective of the applicant’s right to a fair hearing to pro-
ceed with the scheduled hearing with the applicant present by Skype,
and with his lawyer physically present at the hearing. It did so in two
decisions of 9 and 10 January 2019 on the basis of considerations which
included: G’s interest in having the matter settled; the fact that more than
ayear had already passed since the City Court had delivered its judgment;
it having been clarified that the applicant was not seeking to have the
daily care of G. (something which had not been clear when the court
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63.

64.

65.

66.

67.

had first contacted the immigration authorities); and that he would have
counsel present to secure his interests (see paragraphs 36 and 37 above).

The Court notes that the High Court, since the physical appearance of the
applicant was no longer an option, in practice had the choice between
postponing the case for an indefinite period with no solution in view, or
to facilitate the attendance of the applicant through video-link. In the
light of the reasons provided by the High Court, the Court has no basis
for criticising the High Court for its choice in this regard. In that respect,
the Court emphasises in particular the following factors:

Firstly, the High Court itself emphasised the negative sides of postponing
the case, notably being at odds with the best interests of G. Moreover, as
the Court has held in different contexts, the appearances by video-link are
as such not necessarily problematic, as long as this measure in any given
case serves a legitimate aim and that the arrangements are compatible
with the requirement for due process (see, for example, mutatis mutandis,
Dijkhuizen v. the Netherlands, no. 61591/16, § 53, 8 June 2021; Bivolaru
v. Romania (no. 2), no. 66580/12, § 138, 2 October 2018); Ichetovkina
and Others v. Russia, nos. 12584/05 and 5 others, § 37, 4 July 2017;
Yevdokimov and Others v. Russia, nos. 27236/05 and 10 others,
§§ 41-43, 16 February 2016; and Marcello Viola v. Italy, no. 45106/04,
§§ 67 and 73-74, ECHR 2006-XI (extracts)).

Secondly, the Court recalls that the case before the High Court was
ultimately limited to deciding on parental responsibilities only, not the
custody for G.; that is, the day-to-day responsibility for him. It transpires
from the reasoning in the High Court’s judgment that the decision on
parental responsibilities in this case did not to a decisive extent depend
on the judges'immediate impression of the parties through their physical
presence (see paragraphs 39-45 above).

Thirdly, the Court takes note of the fact that although the applicant
disagreed with the High Court proceeding with the case without him
being physically present, it appears that he did not — via his counsel —
complain of specific problems during the hearing. Even though some
connectivity issues were noted in the court records, they generally show
that counsel had no objections to the hearing proceeding (see para-
graph 38 above). The Court also notes in this respect that the applicant’s
representative made no complaints to the High Court that the applicant
was unable to communicate confidentially with her during the hearing.

Fourthly, the Court emphasises that the applicant participating in the
proceedings via Skype, was assisted by his lawyer present at the hear-
ings at all times. Indeed, even though it was technically more compli-
cated for the applicant to, for example, consult with counsel in connec-
tion with the questioning of witnesses than had he been in the same
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room, he was afforded broad opportunities to present his case (see
paragraphs 36 and 37 above).

68. Accordingly, while the Court accepts the applicant’s assertion that his lack
of physical presence had to some degree entailed that A.J. was a prioriin
an easier situation than him owing to her being physically present, the
Court does not find that the technical solution employed placed him
at any “substantial disadvantage” as required by the Court’s case-law
for there to be a violation of Article 6 of the Convention in a case such
as the present one, or that he did not have a reasonable opportunity to
present his case to the High Court. The Court notes that A.J. was not as
such the applicant’s opponent in the said proceedings, nor did the High
Court find in favour of her.

69. As concerns the applicant’s arguments that he could not adequately pre-
pare his case because he was not allowed entry into Norway or because
the court-appointed expert reports (see paragraphs 27 and 33 above)
had not been translated, the Court observes that the reports were made
available ahead of the High Court hearingon 10 and 11 January 2019 and
there is nothing to indicate that the applicant was unable to commu-
nicate with counsel or others during the case-preparation stage even
if he was not able to do so in person at the meetings. The expert who
had prepared the reports also attended the High Court’s hearing where
she elaborated on her reports and was available for questioning (see
paragraph 37 above). The Court does not find that these matters give
any indication that the trial was unfair.

70. The foregoing considerations are sufficient to enable the Court to con-
clude that there has been no violation of Article 6 of the Convention.

[l. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

71. The applicant complained that the refusal to give him parental responsi-
bilities for G. had violated his right to respect for his family life as provided
in Article 8 of the Convention, which reads as follows:

“1. Everyone has the right to respect for his private and family life, his home
and his correspondence.

2. There shall be no interference by a public authority with the exercise of
this right except such as is in accordance with the law and is necessary in a
democratic society in the interests of national security, public safety or the
economic well-being of the country, for the prevention of disorder or crime,
for the protection of health or morals, or for the protection of the rights and
freedoms of others.”

72. The Government submitted that the complaint under Article 8 of the
Convention was inadmissible ratione materiae as there had been no
“family life”in the instant case. They also maintained that, as concerned
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73.

74.

75.

the substance, the High Court’s assessment of the matter had fallen well
within the margin of appreciation afforded to member States in a case
such as the present one. According to the Government, the applicant’s
application had not demonstrated how he would be able to provide
“care and consideration” for G. while living in Gambia or on what basis
he would take decisions for G. in his personal matters and in accordance
with his interests and needs.

The applicant submitted that there had been family life when G's brother
T.was bornin 1999 and that the family ties had not ceased to exist because
the parents had divorced and remarried other people. Exceptional cir-
cumstances were required for family life to cease to exist and no such
circumstances had been presentin this case. In the applicant’s view, there
had been a violation of Article 8 of the Convention and the Government’s
arguments were discriminatory in so far as it was the refusal to give the
applicant an entry visa that represented the hurdle as to why he could
not provide G. with care and exercise his parental responsibilities.

The Court reiterates that a biological kinship between a natural parent
and a child alone, without any further legal or factual elements indi-
cating the existence of a close personal relationship, is insufficient to
attract the protection of Article 8. As a rule, cohabitation is a require-
ment for a relationship amounting to family life. Exceptionally, other
factors may also serve to demonstrate that a relationship has sufficient
constancy to create de facto “family ties” (see, for example, A.B.V. v. Russia,
no.56987/15, 8§ 65, 2 October 2018, and Anayo v. Germany, no. 20578/07,
§ 56,21 December 2010, with further references). In the instant case, G. is
the applicant’s biological son. G. was born in Norway in 2011. The appli-
cant has never been to Norway and, based on the information provided
to the Court, their relationship consisted principally of the applicant
having met G. on the occasion of a two-week holiday of the latter in
Gambia when he was aged four and which took place two years before
his mother died and four years before the domestic court decisions.
In addition to that, the applicant and G. possibly had some telephone
contact (see paragraphs 10-11 above). Nevertheless, even assuming that
such limited contact would suffice to create de facto “family life” within
the meaning of Article 8, the Court finds that the complaint is in any
event manifestly ill-founded for the following reasons.

As concerns the procedural guarantees that flow from Article 8 of the
Convention in cases concerning alleged interferences with the right to
respect for family life, the Court has found above that the applicant’s
assertion that the trial was unfair and that he has been the victim of an
inequality of arms cannot succeed from the angle of Article 6 (see para-
graphs 59-70 above). It does not consider that viewing the procedures
from the perspective of Article 8 can lead to a different conclusion.
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76. As concerns the substantive decision not to give the applicant parental
responsibilities for G., the Court notes that it has to be a fundamental
element that the connection between the applicant and G. at the time of
the impugned decision was very limited. Taking that as its starting-point,
the Court observes that the High Court based its decision not to give
the applicant parental responsibilities for G. on considerations which
included the fact that parental responsibilities was a separate matter
from establishing contact between the applicant and G. — which the
High Court does indeed appear to have considered should be done —
and that the applicant, given the distance between him and G. and the
lack of knowledge about him and his situation — would not have the
qualifications to participate in taking the decisions that fall within the
competence of the person having parental responsibilities in a way that
would be in Gs best interests (see paragraphs 42-44 above). In the Court’s
assessment, the reasons provided by the High Court were both relevant
and sufficient and there are no indications to suggest that the domestic
authorities did not pursue the best interests of the child or failed to strike
a fair balance between the competing interests in the case.

77. In the light of the above circumstances, the Court considers that the
application discloses no appearance of a violation of Article 8 of the
Convention and that the complaint under that provision is manifestly
ill-founded within the meaning of Article 35 § 3 (a) and must be rejected
in accordance with Article 35 § 4 of the Convention.

FORTHESE REASONS, THE COURT, UNANIMOUSLY,

1. Declares the complaint under Article 6 of the Convention admissible, and
the complaint under Article 8 inadmissible;

2. Holds, unanimously, that there has been no violation of Article 6 of the
Convention.

Done in English, and notified in writing on 2 December 2021, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

Victor Soloveytchik Siofra O’Leary
Registrar President
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