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1. Introduction

The following document sets out to provide an update to the main findings
from a comprehensive review of policing oversight across the forty-seven
Council of Europe States first set out in September 2015. The update reflects
the position of police oversight mechanisms cross the forty-seven States as of
20 February 2017. In addition to the update this introductory chapter explores
the recent history of police oversight in the Council of Europe, its origins in
legislative and other supporting instruments, and its development in case law.
The remainder of this chapter sets out the aims and objectives and the
methodology employed to conduct the original research and that undertaken
to inform the update.

The remaining two chapters incorporate a revised country-by-country review
of police oversight mechanisms, along with a critique of these approaches and
an assessment of progress with a series of recommendations made in the
original document.

1.1 Recent history of police oversight in the Council of Europe

The development of Council of Europe standards on police oversight is mainly
rooted in the absolute prohibition of torture or inhuman or degrading
treatment or punishment given effect in Article 3 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms (ECHR).
However, without an accompanying positive obligation on the State to
investigate such treatment it is unlikely that principles or standards would
have been developed and implemented.

Whilst Article 3 has driven the development of police oversight, the influence
of the Right to Life (Article 2 ECHR) on investigative mechanisms should not
be underestimated. The resulting overarching principles of police oversight
have enabled the implementation of oversight models in countries across the
47 member States, that to varying degrees deliver on their positive
obligations.

The State has a duty to take measures to prevent or punish infringements
committed by its own agents or representatives. A series of obligations on



States to take action were laid down by the European Court of Human Rights
(The Court), based on the principle that the Convention does not just oblige
the higher authorities of the Contracting States themselves to respect the
rights and freedoms it embodies. A consequence of that principle is that the
State, in order to secure those rights and freedoms, must prevent or remedy
any breach at subordinate levels. The Court emphasised that®:

“... the Convention does not merely oblige the higher authorities of the
Contracting States themselves to respect the rights and freedoms it
embodies; it also has the consequence that, in order to secure the
enjoyment of those rights and freedoms, those authorities must prevent
or remedy any breach at subordinate levels. The higher authorities of the
State are under a duty to require their subordinates to comply with the
Convention and cannot shelter behind their inability to ensure that it is
respected.”

Obligations of the State with regard to Articles 2 and 3, and police oversight,
can be seen as either substantive or procedural. Substantive obligations
include, but are not limited to, preventative measures, such as requiring States
to set out rules or standards governing police actions, or properly equipping
places of detention. On the other hand, procedural obligations include
remedial action, such as the right of complainants to an effective investigation
of their allegations. It is these procedural obligations that, in the main, have
driven the development of police oversight mechanisms to effectively
investigate complaints or, in some cases, to proactively carry out monitoring
of police actions. In many oversight models the procedural obligations are
measured against standards which have been drawn from the substantive
obligations embodied in Articles 2 and 3.

The requirements for States to carry out effective investigations have been
clearly set out in several judgements of the Court® over a number of years.
Additionally, obligations to investigate instances of torture are detailed in
Articles 12 and 13 of the United Nations Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT).

Article 12

Each State Party shall ensure that its competent authorities proceed to a
prompt and impartial investigation, wherever there is reasonable ground
to believe that an act of torture has been committed in any territory
under its jurisdiction.

! Assanidzé v Georgia (71503/01) - judgment of 8 April 2004
2 Assenov and others v Bulgaria (90/1997/874/1086) — judgement of 28 October 1998
Labita v Italy (26772/95) — judgement of 6 April 2000



Article 13

Each State Party shall ensure that any individual who alleges he has
been subjected to torture in any territory under its jurisdiction has the
right to complain to, and to have his case promptly and impartially
examined by, its competent authorities. Steps shall be taken to ensure
that the complainant and witnesses are protected against all ill-
treatment or intimidation as a consequence of his complaint or any
evidence given.

The development of an underlying set of principles which informed
approaches to police oversight derived from the requirements and obligations
set out in;

UNCAT;

ECHR;

judgements of the Court over a period of several years; and,

statements and interpretations laid out by the European Committee for
the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (CPT);

The Court developed five key principles for the effective investigation of
complaints against the police that engage Article 2 or 3 ECHR:

Independence; no institutional or hierarchical connections between the
investigators and the officer subject of the complaint, amounting to a
real, practical independence?;

adequacy; the investigation should be capable of gathering evidence to
determine whether police behaviour complained of was unlawful and
to identify and punish those responsible®;

promptness; the investigation should be conducted promptly and
expeditiously in order to maintain confidence in the rule of law®;

public scrutiny; procedures and decision-making should be open and
transparent in order to ensure accountability; and,

victim involvement; the complainant should be involved in the
complaints process in order to safeguard his or her legitimate interests.

Giving effect to the obligations set out in the ECHR and UNCAT required the
Court to further define the obligations placed on States to carry out effective
investigations in pursuit of the ‘adequacy’ principle. For example, separating
compensation and damages for violations of Article 3 from effective criminal

3 Halat v. Turkey, (23607/08) — judgement of 8 November 2011 and Mocanu and others v Romania (10865/09,
45886/07 and 32431/08) - judgement of 17 September 2014

4 Aksoy v Turkey (Application no. 21987/93) - judgement of 18 December 1996; Alder v United Kingdom (42078/02) -
judgement of 22 November 2011

® Aydin v. Turkey (57/1996/676/866) — judgement of 25 September 1997



investigations®. Recently, the Court found that the State had a continuing
obligation to investigate Article 3 complaints even following a decision
striking out the complaint following a unilateral declaration’.

In the case of Strogan v Ukraine®, the Court reiterated that for the
investigation to be regarded as “effective”, it should in principle be capable of
leading to the establishment of the facts of the case and to the identification
and punishment of those responsible: an obligation, not of result, but one of
means.

“Any deficiency in the investigation which undermines its ability to
establish the cause of injuries or the identity of the persons responsible
will risk falling foul of this standard, and a requirement of promptness
and reasonable expedition is implicit in this context”.

What constitutes effective investigations has been further defined, developed
and refined by the Court. For example, for an investigation to be thorough,
including where criminal culpability may be an issue, officers should be
interviewed as suspects®. Additionally, failure to conduct a prompt and
expeditious investigation may impact on its adequacy due to the increased
risk of losing evidence because of delay®. During investigations the Court has
found that there is an obligation to obtain full and accurate statements from
officers, and that there should be critical analysis of such testimonies®,
avoiding the practice of accepting accounts provided to any investigation
without question.

Other refinements as to what actions may amount to effective investigations
have been set out, for example, in the case of Alder v UKL In this case, which
was the first occasion that the UK government admitted to violating Articles 2
and 3, the UK government provided a unilateral declaration which affirmed
that:

“The Government accept that the lack of an effective and independent
investigation in this case constitutes a violation of the procedural
obligations in Articles 2 and 3 of the Convention.  Further, the
Government accept that the treatment that the Applicant’s brother
received in police custody amounted to a substantive violation of Article
3 with 14 of the Convention.

® Buldan v Turkey (28298/95) - judgement of 20 April 2004

7 Jeronoviés v. Latvia (44898/10) - judgment of 5 July 2016

8 Strogan v Ukraine (30198/11) - judgement of 6 October 2016

° Ramsahai v The Netherlands (52391/99) - judgement of 15 May 2007

0 Kaya v Turkey (158/1996/777/978) — judgement of 19 February 1998

! Alder v United Kingdom (42078/02) - judgement of 22 November 2011



Failures of the investigation conducted by the UK authorities in this case are
illustrative as to what actions may be required to enable State authorities to
discharge their obligations with regard to the effective and independent
investigation of complaints against the police. There were failures in the
investigation into the death of Mr Alder in police custody in that;

e It was carried out by a neighbouring police force rather than an
independent body;

e blood samples, officers’ clothing and Mr Alder's clothing were all
destroyed without being tested;

e subsequent investigations were compromised by insufficient initial
protection of potential evidence;

e the cause of Mr Alder’s death was never definitively established;

e whether Mr Adler had been assaulted by any of the officers was not
established; and,

e the (later established) Independent Police Complaints Commission
concluded that despite flaws in the original investigation and findings
of "quite obvious neglect of duty” and "unwitting racism” — no further
action could be taken against the police.

The UK government later contended that developments after the death of Mr
Alder would assist in leading to the prevention of the sorts of circumstances
that surrounded the death. It is these developments that illustrate some
further elements of what actions may provide for effective and impartial
investigations and which link directly to principles of police oversight. They
included;

e Legislative reform — creating a new police complaints system which
compelled the police to refer all deaths or serious injuries following
contact with the police to an Independent Police Complaints
Commission (IPCC);

e powers for the IPCC to independently conduct its own investigations;

e all the powers of a police officer to be conferred on IPCC investigators
in conducting an investigation;

e powers for the IPCC to openly publish the findings of their
investigations;

e revised police conduct regulations to cover the management of
discipline cases against police officers; and,

e provision of guidance to police officers working in custody
environments, including requirements to make risk assessments*2.

*2 The Association of Chief Police Officers and the Home Office “Guidance on the Safer Detention & Handling of
Persons in Police Custody” 2006



The underlying principles of police oversight which embodied a series of Court
judgements, legal requirements and other guidance were further developed in
several later publications. These useful interpretative and guiding publications
included;

e United Nations Office on Drugs and Crime Handbook (UNODC)*;

e Council of Europe Commissioner for Human Rights Opinion™*;

e Ombudsman Institutions in  Southeast Europe International
Workshop®;

e European Code of Police Ethics®®; and,

e European Partners Against Corruption(EPAC) Setting Standards for
Europe Handbook";

The European Code of Police Ethics (the Code), derived from the sources
outlined above, enshrines the basic principles that should apply to police
services in democratic societies governed by the rule of law. The Code was
established under the authority of the European Committee on Crime
Problems and was submitted for approval and transmission to the Committee
of Ministers in June 2001. In September 2001, the recommendations were
adopted and publication was authorised. The work to develop the Code was
based upon legal instruments (conventions and recommendations of the
Council of Europe and other international organisations) as well as principles
established by the European Court of Human Rights and other bodies of the
Council of Europe.

The Code provides a general organisational framework for the police, their
place in the criminal justice system, their objectives, performance and, with
regard to oversight mechanisms, their accountability. The Code specifically
sets out principles of external accountability of the police as well as those
exercised internally, within police services. The Code affirms that;

“The police shall be accountable to the state, the citizens and their
representatives. They shall be subject to efficient external control.”

State control of the police is envisioned as being complemented by the means
for the police to be made answerable to the public (citizens and their
representatives). The Code proclaims that public authorities shall ensure
effective and impartial procedures for complaints against the police.

** Handbook on police accountability, oversight and integrity

¥ Concerning Independent and Effective determination of Complaints Against the Police (Comm DH 2009(4))

* EU Accession and the Universal Periodic Review; International Workshop Zagreb, Croatia November 2013

¢ Recommendation Rec(2001)10 adopted by the Committee of Ministers of the Council of Europe on 19 September
2001 and explanatory memorandum

7 Anti-Corruption Authority Standards EPAC/EACN and Police Oversight Principles



Impartiality is explicitly mentioned within the Code as an issue which is
required to be dealt with. For example, any doubts raised by mechanisms
which permit ‘police to investigate police’ must be addressed. To obtain
public confidence the Code asserts that systems must not just be impartial,
they must be seen to be impartial through the operation of such mechanisms
as;

e accountability based on communication and mutual understanding
between the public and the police;

e mediation or complaints structures that provide contact, negotiation
and informal dispute resolution;

e transparency and public monitoring of police cells;

e adoption of national codes of ethics based on the principles set out in
the Code;

e ethical codes overseen by bodies independent from the police, such as
ombudsmen; and,

e possibility of referral of complaints to a court of law.

Ten years after the adoption of the Code the principles set out in 2011 by the
EPAC handbook'” clarified what constituted effective police oversight. The
handbook recognised the origin of the principles identified within it as being
built upon existing good practice from police oversight bodies already
established in some European states; judgments from the European Court of
Human Rights; and, thinking from the Council of Europe Commissioner on
Human Rights.

The handbook defines the overriding aim of police oversight as promoting;

e the highest standards in policing;

e respect for the rule of law and human rights in all policing activities;

e greater public confidence in policing;

e proper systems of accountability for police officers and other law
enforcement officials;

o effective redress for those who are victims of police misconduct;

e greater openness and understanding of policing by citizens;

e systems to ensure that lessons are learnt from incidents and errors;
and,

e greater respect for the law, policing and as a consequence reductions
in criminality and disorder.

A set of key principles is identified, in support of other underpinning
propositions, as to the operation of a police complaints/oversight body; the
complaints system itself; and effective investigation.



Key principles: Operation of a police oversight body

1. The body should be sufficiently separated from the hierarchy of the
police that are subject to its remit;

2. it should be governed and controlled by persons who are not current
serving police officers;

3. it should in general have the power and competence to, at its own
discretion, address the general public and the media about aspects of
its work;

4. to perform its functions effectively it should be provided with adequate
finance and resources, and should be funded by the state;

5. its mandate shall be clearly set out in a constitutional, legislative or
other formal text, specifying its composition, its powers and its sphere
of competence;

6. its investigators must be provided with the full range of police powers
to enable them to conduct fair, independent and effective
investigations, in particular the power to obtain all the information
necessary to conduct an effective investigation;

7. police oversight bodies and the police should proactively ensure that
members of the general public are made aware of the role and
functioning of the oversight body, and their right to make a complaint;
and,

8. the police oversight body shall have adequate powers to carry out its
functions and where necessary should have the powers to investigate,
to require an investigation or to supervise or monitor the investigation
of:

i. serious incidents resulting from the actions of police
officers;

ii. the use of lethal force by police officers or law
enforcement officials and deaths in custody;

iii. allegations that police officers or law enforcement
officials have used torture or cruel, inhuman or degrading
treatment or punishment; or

iv. allegations or complaints about the misconduct of police
officers or law enforcement officials;



Key principles: The Complaints System

1. Complainants should be given a clear explanation of the criteria for
accepting complaints and a step-by-step guide detailing how they will
be addressed, and the standard of service and outcomes they might
receive;

2. the complainant should be informed of the resolution of his or her
complaint; and,

3. a complainant should have the right to challenge the way in which his
or her complaint was handled or resolved through a right of appeal to
the police oversight body;

Key principles: Effective Investigation

1. For the investigation into death or possible ill-treatment to be effective,
it is considered important that the persons responsible for carrying it
out would be independent from those implicated in the events. It is
important to ensure that the officials concerned are not from the same
service as those who are the subject of the investigation. Ideally, those
entrusted with the operational conduct of the investigation should be
completely independent from the agency implicated;

2. the police oversight body must ensure that a complainant, member of
the public adversely affected or the relative of someone who has died
following contact with police officers or law enforcement officials is
involved in the process to the extent necessary to safeguard his or her
legitimate interests';

3. where appropriate the police oversight body should have the power to
refer or to recommend referral of allegations of misconduct by police
officers or law enforcement officials to the body or bodies with the
competence to take disciplinary action or to take those steps itself;

4. the police oversight body should have the power to submit to the
government, parliament and/or other competent body, opinions,
recommendations, proposals and reports on matters within its
competence and to make recommendations designed to improve
policing or other law enforcement activities and to try to ensure that
any wider lessons are learnt from investigations of alleged misconduct
by police officers and law enforcement officials;

% paragraph 36 of Chapter IX, Combating Impunity, of “The CPT Standards” CPT/Inf/E (2002) Rev. 2006. See also the
ECHR case of Jordon v UK, paragraph 109 and Edwards v UK (2002) 35 EHRR 487 at paragraph 84.
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5. the police oversight body should have the power to make
recommendations designed to improve the processes, procedures and
laws for the investigation of alleged misconduct by police officers and
law enforcement officials;

6. where the police oversight body makes recommendations, a
mechanism should be in place to ensure that these recommendations
are implemented effectively;

7. afinal letter or report should provide a summary of the facts taken into
account, describe the result of the investigation or review undertaken,
and where appropriate the reasons for the decisions that have been
reached. This material should be sent to the complainant at the
completion of the investigation and should also detail what the
complainant can do if they are unsatisfied with the outcome. This may
also assist them in the private prosecution of their case, thus providing
them with an alternative avenue for redress'; and,

8. the police oversight body should have the power to publicise the
results of any inquiry or investigation undertaken, where appropriate to
do so, together with details of any recommendations made and
progress on implementing them. Where this material is published it
should be easily accessible to the public.

This set of key principles, their underpinning propositions and the assertions
of the European Code of Police Ethics provide the blueprint for police
oversight mechanisms which are capable of properly delivering State
obligations set out in legislation and in Court judgements. The models of
police oversight encountered in the 47 States of the Council of Europe should
be assessed against their conformance with this blueprint.

1.2 Project aim:

The aim of this research project is to update the September 2015 critical
review of current policing oversight bodies across the forty-seven Council of
Europe states and to provide an outline of the inception and development of
oversight mechanisms. Finally, an assessment of progress or otherwise of
recommendations made in 2015 will be presented in the context of; The
prevention of human rights violations and monitoring of professionalism.’

* UN Committee Against Torture case of Dzemajl v Yugoslavia CAT 161/00.



1.3 Project methodology:

The research employed secondary research methodologies; desk based
analysis of academic articles, policy briefs, strategic documents and state
papers of existing oversight mechanisms. More specifically, the researcher
undertook the following:

1. Updating of a database of all relevant oversight mechanisms in the CoE and
EU member states; 47 member states in total.

‘The oversight mechanisms refer specifically to bodies, institutions and
organisations that are associated with the policing agencies within the named
states’

2. Each oversight mechanism presented in the database was critiqued through
the following framework:

e Legal basis for the establishment and functioning of the oversight
body;

e purpose, jurisdiction and scope of work of the body;

e model applied by the body;

e level/type of powers of investigation held by body;

e structure of the body; and

e resources attributed to the body

3. Thematic analysis of the database was based around the following themes:
e Successful interventions;
e challenges; and
e models of good practice
1.4 Project outputs:
This paper draws together all of the relevant policing oversight mechanisms in
the CoE states and provides a critique of good practice. The paper concludes
with an assessment of progress with the recommendations made in 2015 with
regard to the implementation of any future policing oversight mechanisms.

1.5 Structure and usage of table:

The table presents updated (as of 20 February 2017) information about the
oversight mechanisms in all forty-seven countries of the Council of Europe. As



stated in the original research it is important to acknowledge that mapping
approaches across Europe can be problematic due to language barriers, which
can affect literature searches and reviews. Furthermore, in some jurisdictions
there are multiple police services/forces. Information therefore focuses on
those mechanisms deemed to represent external, independent oversight, but
also includes attendant support mechanisms in operation across a range of
models and levels of independence. The information presented provides
answers as to the legal basis for the establishment and functioning of the
oversight body; the purpose, jurisdiction and scope of work of the body; the
model applied by the body; the level/type of powers of investigation held by
body; the structure of the body; and the resources attributed to the body.
Furthermore, where there has been no change in oversight since 2015, when
information has been unobtainable, or where oversight bodies do not
represent an external element nor independence this is made clear. In some
cases more than one method of oversight operates in a single member
country. In these cases mechanisms, which demonstrate external oversight
and independence are presented alongside additional bodies, which may
exhibit lesser traits of external oversight and independence.
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3. Analysis and recommendations

For a police oversight system to be effective there should be at least six
interdependent pillars of oversight and control:
1. internal oversight;
2. executive control (policy control, financial control and horizontal
oversight by government agencies);
3. parliamentary oversight (members of parliament, parliamentary
commissions of enquiry);
4. judicial review;
independent bodies such as national human rights institutions; and,
civil society oversight.

o v

Within the context of this revised assessment of police oversight an exhaustive
review of the literature tells us that democracies deal with complaints against
the police in many different ways, which often reflects the contexts of each
jurisdiction. It is evident, that across several states, challenging a culture of
police impropriety and developing legitimate oversight mechanisms are both
closely aligned and clear policy objectives. The review suggests that a set of
basic principles are clearly necessary when designing a system which provides
assurance to citizens that police oversight mechanisms are sound and their
complaints are handled appropriately and effectively. These basic principles of
effective police complaints investigations have been developed in the
jurisprudence of the European Court of Human Rights on Articles 2 and 3 of
the European Convention on Human Rights as: Independence; Adequacy;
Promptness; Public scrutiny; and Victim involvement?%.

Within the context of the basic principles, the systems, which provide the
highest degree of assurance in terms of fairness and effectiveness, are those
that demonstrate the most independence from the police along with high
levels of public scrutiny and victim involvement. The key to restoring or
enhancing public confidence in the police is openness to external review and
oversight. The practical outworkings of such independence is that
investigations can legitimately encompass those which engage Articles 2 and
3 of the ECHR or other serious human rights violations which demand a high
level of independence from existing police and governmental structures®.

2 OSCE TNTD/SPMU Publication on “Police Reform within the Framework of Criminal Justice System Reform”, July
2013 (hereinafter “2013 OSCE Publication on Police Reform”), available at
http://www.osce.org/secretariat/109917?download=true

“! Erik Svanidze (2014) Effective Investigation of Iil-Treatment; Guidelines on European Standards Second Edition.
Council of Europe, Strasbourg.

2 The ECtHR has developed specific requirements as to the role of the prosecuting authorities. Thus, in its judgment
in the case of Najafli v. Azerbaijan, 3 October 2012, the ECtHR suggested: ‘The Court has repeatedly stressed that the
procedural obligation under Articles 2 and 3 requires an investigation to be independent and impartial, both in law
and in practice. The Court notes that the Sabail District Prosecutor's Office, which was formally an independent

67



Public confidence in overall policing arrangements in countries with strongly
independent scrutiny of the police is generally high®.

3.1 External review with a degree of civilian oversight

In terms of the review of the forty-seven states, it was evident that there were
five main types of policing oversight mechanisms in place. These included
internal police, public prosecutor, ombudsman, citizen oversight, and ministry
for justice. Of the systems set out in the table, those, which include external
review with some civilian elements, may be viewed in three main categories as
follows*:

1. Civilian review model: investigation, adjudication and recommendation
of punishment;

2. Civilian input: the recording and investigation of complaints; and

3. Civilian monitor: oversight of police complaints administration.

According to Prenzler and Ronken (2001) the idea of citizen oversight bodies
with a range of functions, that includes inspections of police services to an
investigation of complaints has been a reality in English speaking states since
the late 1950s.

Civilian monitor

The least intrusive model (from the police perspective) is that which involves
civilian monitoring only (type 3). Typically, these systems involve civilian
oversight of police-led recording, investigation and adjudication of
complaints, mostly of a minor nature. For example, the IPCC in England and
Wales oversees and sets the investigative standards for the overwhelming
majority of complaints made against the police. Although IPCC staff
investigate more serious complaints, in most cases police officers conduct the
investigations, monitored by the IPCC. A degree of independence in these
cases may be achieved by appointing police investigators drawn from outside
the force area in which the complaint arose. There are 43 geographical police
forces in England and Wales that are autonomous as regards their
administration and operations. Therefore, it has been argued that using
investigators from different police forces provides robust and independent

investigating authority and which conducted the investigation in the present case, requested the . . . Police
Department to carry out an inquiry with the aim of identifying those who had allegedly ill-treated the applicant. As
such, the investigating authority delegated a major and essential part of the investigation — identification of the
perpetrators of the alleged ill-treatment — to the same authority whose agents had allegedly committed the offence.’
“ UNODC Handbook on police accountability, oversight and integrity. United Nations, New York 2011

 Smith, Graham (2004), Rethinking Police Complaints; British Journal of Criminology, 44, pp. 15-
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investigations. However, counter arguments include those citing the flawed
investigation by Kent Police into complaints arising from the investigation of
the murder of black teenager Stephen Lawrence in the London Metropolitan
Police area, a neighbouring force. The Kent police investigation was criticized
in a later, independent report”® into the circumstances of the murder and its
investigation by police. Additionally, Prenzler (2000) argues that there was
evidence that audits of complaints investigated by police officers contributed
to a marked attrition of complaints, demonstrating what Prenzler referred to
as ‘capture’, and a decrease in the independence of the investigations.

Civilian input

In respect of its overall operations the IPCC is regarded as a ‘intermediate’
model of police oversight (Porter and Prenzler, 2012), and can be said to
demonstrate the hallmarks of type 2, civilian input, when operating to its
fullest extent, running independent investigations of serious complaints using
its own staff. The models of oversight in Andorra and Slovenia are further
examples of the civilian input category of policing oversight models in
operation within the countries of the Council of Europe. In the case of
Slovenia, civilian input is achieved by the appointment of two representatives
of civil society onto a three-person government committee. The committee
operates under the auspices of the Ministry of the Interior and does not have
the power to conduct independent investigations. It is totally reliant on
information that the Ministry of Interior or police investigators provide. In
addition, the committee does not have any powers of sanction regarding its
findings and is limited to forwarding its findings, in criminal cases, to the State
Prosecutor's Office. For purely disciplinary matters concerning the police the
committee presents its findings to the Ministry of the Interior under which the
police also operate. Decisions as to the sanctions to be applied in disciplinary
cases are entirely a matter for officials of the Ministry. Andorra operates a
general ombudsman model of oversight. Whilst exhibiting independence in
its operation the Ombudsman does not have the power to recommend
prosecution of police officers when its findings indicate that the criminal law
has been breached. In cases involving criminal matters the Ombudsman is
duty bound to pass the investigations to the Public Prosecutor's Office.
However, these models do go a step further than merely monitoring
investigations of complaints by police investigators.

Civilian review

Finally, in terms of the civilian review model (type 1), only the most robust,
highly intrusive models of police oversight meet the criteria. The oversight
mechanisms operated by Norway, Ireland and Northern Ireland may be

% The Stephen Lawrence Inquiry (1999). Report of an inquiry by Sir William MacPherson of Cluny.
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viewed as such. The Norwegian Bureau for the Investigation of Police Affairs
(NBIPA) has powers to establish cases on its own initiative and is both an
investigative and prosecuting unit.

The Garda Siochana Ombudsman Commission in Ireland has all the powers,
immunities and privileges conferred on, and all the duties imposed on, any
member of the police. The Commission investigates independently and
makes recommendations as regards punishments and sanctions. In criminal
cases it makes recommendations to the Director of Public Prosecutions but
does not bring criminal cases in its own right.

The Police Ombudsman of Northern Ireland (PONI) supported by the Policing
Board and Policing and Community Safety Partnerships, is regarded as the
‘gold standard’ of police oversight which, ‘exemplifies a model of regulatory
independence’ ?. Tt has responsibility for the investigation of all complaints
against the police, minor or serious, although it has recently piloted a scheme
whereby minor matters are referred back to the police for investigation under
PONI supervision.

3.2 Good practice

The comprehensive review of existing approaches to oversight across the
forty-seven states has revealed the challenges that exist in developing a
generic and consistent approach to the topic. However, it has become clear
that where good practice exists (PONI, GSOC, NBIPA), it is underpinned by an
adherence to the promotion of an effective and accountable police complaints
investigation.  Smith (2010) maintains that these investigations that are
conducted in public forums are characterised by the following principles (also
referred to as the five ECHR principles)®’: Independence, where the subject of
a complaint is not investigated by a colleague or the respective organisation;
Adequacy, which relates to the importance of conducting a thorough and
comprehensive investigation of a complaint; Promptness, in the
commencement of an investigation; Public scrutiny, through, where
appropriate, transparent and open investigations, and Victim involvement,
which equates to the idea that the complainant should be involved in the

% porter, L.E., and Prenzler, T. (2012) Police oversight in the United Kingdom: The balance of independence and
collaboration. International Journal of Law, Crime and Justice 40(3)152-171

27 Smith, Graham (2010) Every Complaint matters: Human Rights Commissioner’s opinion
concerning independence and effective determination of complaints against the police,
International Journal of Law, Crime and Justice 38 (2010) 59-74. Smith also references the five
ECHR principles from the Commissioner's Expert Workshop in Strasbourg in May 2008.
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investigation of a complaint in order to safeguard his/her legitimate interests.
Collectively and suitably enforced, these principles should ensure public
confidence in the policing and wider criminal justice systems.

3.3 Recommendations

According to the UN Code of conduct for Law Enforcement Officials ‘every law
enforcement agency should be representative of and responsive and
accountable to the community as a whole’®. Regardless of the state, police
behaviours and subsequent complaint procedures, serve as illustrations of
police-community relationships, accountability and the overall legitimacy of
the state. The police must be accountable to the law in the same as the
public, and therefore citizen oversight of the criminal justice system is a crucial
component in this pursuit.

Although this literature review did not critically evaluate each of the oversight
mechanisms, it did become apparent that those states, which had more robust
mechanisms, were those, which exercised strong public oversight, through
their adherence to ECHR principles and guidelines. Therefore, it may be
beneficial for states that are considering a regulatory framework for police
oversight to consider the following:

1. An opportunity for a public consultation along with a series of consultative
events with NGOs, academics and international practitioners

2. The development of any police accountability system must ensure a
comprehensive review that includes specific legislation that focuses on police
powers and complaints procedures

3. It is apparent that any form of civilian oversight should have a senior
structure (board) that is broadly representative of the entire community and
should be balanced geographically and demographically, and with respect to
the stakeholders of the police oversight process. The Board should also have a
broad range of skills, backgrounds and experience

4. The process should also include the development of police training
programmes manuals and standards for current and trainee officers;

2 UN, 1979. Resolution 169 of the 34" session of the general assembly, 34/169, Code of Conduct for Law
Enforcement Officials
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5. Any body/board undertaking civilian oversight should consider developing
and implement a program of community outreach to educate the public on
the rationale and purpose of the new mechanism

3.4 Progress with Recommendations (as of 20 February 2017)

Less than two years since the recommendations were made there had been
little progress in the establishment of external oversight of police in the
countries where independence of oversight mechanisms remained an issue.
Continuance of oversight in countries which had previously established robust
mechanisms had experienced little change. These systems had been
operating, for the most part, effectively, and good practice continued to be
evident in PONI, GSOC, and NBIPA.

Although there had been few outcomes regarding the establishment of
oversight bodies a few projects were under way to consult on and develop
models to reflect individual country contexts.

A project to establish better independence of police oversight in Ukraine
appeared to have stalled. The formation of a National Bureau of Investigation
had been ratified by the government in November 2015. In July 2016, a
competition was held to appoint the director, the first deputy and deputy
director, directors of territorial bodies and heads of departments of the central
apparatus of the State Bureau of Investigation, the staff of the internal control
departments of the State Bureau of Investigation. However, at the time of
writing the bureau was not in operation.

There appeared to be some progress in FYROM where a project to establish
an external oversight mechanism, supported by the Council of Europe and the
Ministry of Foreign Affairs of the Kingdom of the Netherlands, reached
agreement that an oversight mechanism should be established. Consultation
at a round table event included representatives of the Ministry of Internal
Affairs, Ministry of Justice, the Ombudsman office, judges, prosecutors,
university professors, lawyers, and representatives from the NGO sector and
international community. This approach reflects the assertions of
recommendation 1 above.

The preferred approach to be adopted in FYROM was the ‘two tier' prosecutor

plus model with a specialised unit within the Public prosecution and the
creation of a new civilian review body with appellate functions.
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Article 59 of the European Code of Police Ethics, Recommenda-
tion Rec (2001)10, affirms that:

“The police shall be accountable to the state, the citizens and their
representatives. They shall be subject to efficient external control.”

In an open democratic society, the control of the State over the
police must be complemented with a way for the police to be
answerable to the public that is the citizens and their represent-
atives, through an External Oversight Mechanism.

This handbook, produced by the Criminal law Co-operation
Unit of the Directorate General of Human Rights and Rule of
Law, gives a snapshot of police oversight mechanisms across
the forty-seven member States as of February 2017.
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