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Why might negotiators prefer to use binding international 

agreements?

• Pacta sunt servanda: they want a directly enforceable commitment. 

Even if  there is little prospect of  direct legal enforcement, such 

an agreement may trigger reputational costs & reciprocal 

penalties.

• Domestic law and domestic enforcement: they may want to 

harness the domestic courts at home or abroad.

• Signaling: States may want to signal their commitment through 

making a binding agreement.

• If  a state is making a significant up front commitment, it may 

want a binding agreement to increase the chance of  performance 

by its partner.

• Negotiators may want predictability that a binding agreement 

provides.



Why might negotiators prefer to use nonbinding 

instruments?

• They do not want to subject themselves to the possibility of  

international enforcement or to the direct legal obligation that a 

binding agreement might entail. 

• Domestic law may create major procedural, political, and legal 

hurdles to a binding agreement. Put simply, a nonbinding can be 

easier to make. (And partners may request or even require the 

arrangement be nonbinding.)

• States may see a nonbinding instrument as a starting point for 

building a deeper relationship. They may be able to take more 

risks.

• An agreement with iterated performance may not require legal 

enforcement.  Mutual performance is enough of  an incentive.

• Negotiators may want to keep the agreement secret.

• Negotiators may want greater flexibility or need to act quickly.



• The more challenging the process for making a binding 

agreement, the greater the incentive to shift to a nonbinding 

instrument.

• Areas with fast-moving technology may be better suited to 

nonbinding agreements.

• States may prefer nonbindings for politically sensitive topics.

• Agreements that entail ongoing performance—for example, 

information sharing agreements—don’t require binding 

commitments.



When is “circumvention” a problem?

• When a nonbinding is used to avoid internal checks (including 

within the executive).

o A particular concern is that nonbinding instruments might not be 

distributed even within the executive.

• When a nonbinding is used to avoid appropriate democratic 

scrutiny.

• When a nonbinding is used to avoid international law or 

domestic law constraints.

• When it is not made clear to the foreign partner that the 

agreement is, in fact, nonbinding. 

Note that many of  these problems can be addressed through 

appropriate transparency.



How different are binding and nonbinding agreements?













• Because nonbinding instruments are generally less transparent 

and entail fewer political and legal requirements, they can be used 

to circumvent the democratic process.

• That certainly does not mean that they always are used in this way. 

Indeed, nonbinding instruments are an important tool in the 

negotiator’s toolkit.



“good practices of risk mitigation"



Best Practices

Transparency is critical

• Both internal transparency and external transparency

One of the impediments to transparency is concerns about 
embarrassing negotiating partners—hence, collaboration is 
important.

Another challenge is defining ”nonbinding international 
agreements,” ”nonbinding instruments,” or “non-legally binding 
agreements.”  How do we distinguish nonbinding from binding 
instruments? 



Example: Recent changes to U.S. law.

• The law applies new transparency requirements to both 
binding executive agreements and “qualifying non-
binding instruments.”

• Qualifying non-binding instruments are defined as 
nonbinding instruments that “could reasonably be 
expected to have a significant impact on the foreign 
policy of the United States” or that are the subject of a 
written request from the chair or ranking member of the 
congressional foreign affairs committees.



The statute mandates better reporting and publication for 
both binding agreements and nonbinding instruments:

• Reporting to Congress must be done within the month 
after the agreements are concluded rather than the old 
requirement of 60 days after the agreements took effect.

• The Department of State must also dislose the executive 
branch’s legal authority for concluding a binding 
agreement.

• The agreements and instruments, unless classified or 
within certain other exceptions, must be published 
online within 120 days after they become operative, 
along with the legal authority.

• There are carveouts for nonbinding agreements made by 
the U.S. Department of Defense, the armed services, and 
the intelligence community.



The legislation also provides for better executive 
branch coordination:

• Departments and agencies of the executive 
branch are required to report agreements they 
make to the State Department within 15 days 
after concluding them.

• Each agency that makes international agreements 
must appoint an officer responsible for reporting 
to State.

• State must have its own compliance officer to 
oversee this.

• There will be audits by the Comptroller General.









This is a step forward for transparency of 
“significant” nonbinding instruments. But there 
remains room for improvement.
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