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Editorial 

Nature conservation and land use problems 
Natural areas suffer from a legal system which is overly concerned with economic factors 

¿and, as a factor of production, has been 
the subject of impassioned theories by 
classical economists, from Ricardo to 

Marx. Since then, the notion of earth as 
propounded by these classical economists and 
by physiocrats lias changed and is used today 
in the restricted sense of soil, which is a vital 
and limited element for all living beings. 

Recommendation R (89) 15 of the Committee 
of Ministers on rational use of land - basis 
and limiting factor of our development - lists 
six functions performed by soil/land: acting 
as a filter, a buffer and a transformer of 
harmful substances: a genetic reservoir of 
organisms; a source of raw materials and 
water; productive (of biomass and food); the 
spatial base on which socio-economic struc-
tures rest; and as support for our historical 
and cultural heritage. 

Because there is a limited quantity of land, it 
is appropriated by man and therefore has an 
economic value. The numerous uses for land 
may, however, be mutually incompatible and 
generate conflict. In this event, law plays an 
important part in determining the purpose for 
which soil is to be used and in settling poten-
tial or existing conflict. 

In the majority of Council of Europe member 
States, land law and tax law do not take suffi-
cient account of environmental considera-
tions, in that they directly encourage the 
destruction or development of natural envi-
ronments. 

In some countries, land law promotes the 
economic exploitation of land and it is 

extremely difficult to set aside parcels of land 
for natural, non-agricultural use. Under tax 
law. non-built property is taxed proportion-
ately much more highly than built property. 
For instance, owners of marshland are 
subject to higher tax which encourages them 
to drain it and plant crops or trees, in spite of 
all the international campaigns on the impôt -

tance of wetlands. The tax regime for fallow 
land and "wasteland" is generally the same. 

Therefore, in many countries the legal and 
tax regimes governing land have the effect of 
encouraging the economic exploitation of 
rural areas rather than the consen'ation or 
creation of a natural environment. The fact 
that natural heritage is subject to such a 
regime is patently discriminatory compared 
to historical and architectural heritage 
which, by contrast, benefits from fairly exten-
sive protection provisions. 

In these circumstances, I believe that it is 
important to assess the situation in Europe to 
see whether and how land law and tax law 

can be altered to encourage the protection 
and reconstitution of natural environments. 
At a time when there is increasing talk of 
ecological networking across Europe. I 
regard the introduction of land and tax law 
which encourages the ecological use of land 
as absolutely crucial. 

This issue of Naturopa, devoted to "Nature 
conservation and land problems" hopes to 
make a contribution to the resolution of this 
question. • 

Ferdinando Albanese 
Director of Environment and Local Authorities 
Council of Europe 
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Land ownership 
Regulations governing protection and the 
price of land 

Vincent Renard 

Land ownership is clearly an important 
issue in nature conservation. The use of 
land, whether for ordinary urban devel-

opment, for setting up industries which are 
totally or partially incompatible with the 
proximity of inhabited areas (nuclear power 
stations, "Seveso-type" factories, etc) or for 
major linear facilities (very high voltage elec-
tricity lines, railways, motorways), eats into 
natural areas, fragments and modifies land-
scapes and alters the natural balance. 

One of the aims of the whole system of phys-
ical planning and of regulations for urban 
development has been to clarify the ways in 
which land can be used and hence the ways 
in which the conservation of natural areas can 
be reconciled with other uses. 

The emergence of new legal instruments for 
protecting land has been accompanied by 
growing uncertainty as to the legal scope and 
conditions for the application of the regula-
tions in question. 

The impact of these regula t ions on land 
prices has for a long time been creating a 
problem with regard to compensat ion for 
servitudes, which has still not been satisfacto-
rily resolved. Moreover, after the land price 
and housing boom of the late 1980s came to 
an end, the debate took on quite a different 
complexion: the risk that wasteland would be 
generated (in the agricul tural , industrial , 
service and other sectors) came to assume 
greater importance than development pres-
sure. 

New forms of protection 
Before the war, provision for protecting land 
was limited to a few core areas, such as 
forests, places of exceptional interest and 

national maritime waters. Since the second 
world war, however, the scope and especially 
the content of regulations have expanded, in 
particular since the 1960s as increasingly 
strong pressure for urban development has 
been matched by a growing awareness of 
environmental issues. 

This has given rise to a large number of new 
regulatory protection instruments, such as 
national parks, nature reserves, listed sites (of 
all kinds), orders on biotopes and also, in a 
more systematic way, urban development 
plans. 

Two approaches to such development have 
emerged, with varying degrees of importance 
and success depend ing on the coun t ry . 
Firstly, the regulatory approach, which is 
used in all European countries (and which is 
developing rapidly in central and eastern 
Europe), is based on restrictive regulations 
governing private property, such as restric-
tions on the type of use, density, height, 
coverage ratio etc; these limitations may 
extend to a ban 011 building. 

Varying effectiveness 
There is a growing number of such regula-
tions and they have distinct targets (tourism 
and leisure, protection of species, landscape 
etc). They have been introduced by different 
bodies (ministries, local and regional authori-
ties and organisations set up for the purpose). 

It is important to emphasise the risk inherent 
precisely in having a large number of regula-
tions; this may cause confusion as to their 
r e spec t ive aims and pu rposes , thereby 
creating legal uncertainty. 

The question of how regulations are applied, 
how their enforcement is monitored and how 
offenders are to be punished is also crucial. 

This is especially so for the application of 
urban development plans, since although they 
are common to all countries, the stringency 
with which they are applied varies widely, 
with a marked gradient from the north to the 
south of Europe. 

The other approach is based on direct inter-
vention, the acquisition by a public authority 
or relevant body (for instance, the Coastal 
Protection Agency in France) of the natural 
area to be conserved. The purpose behind this 
approach is often to open the area to the 
public, as in the case of forests, in which case 
its l eg i t imacy canno t be ques t ioned . 
However, the approach may also be partly 
based 011 a sense of powerlessness to enforce 
existing regulations (or even to introduce 
regulations). In this situation, acquisition of 
land by a public authority may seem the only 
means of effectively protecting an area in the 
long term. Yet. for all its legitimacy, this kind 
of intervention undermines the credibility of 
regulations. 

In addition to its f inancia l cost, when it 
concerns areas already protected by regula-
tions, acquisition by a public authority can 
also prove to be dangerous because it intro-
duces the idea that property owners whose 
application for planning permission is refused 
are in some way entitled to expect the local 
authority to buy the land from them, which 
brings us back to the problem of the effect of 
conservation on land prices. 

Should compensation be given 
for protective servitudes? 
Classifying land as a natural area which may 
not be built upon considerably limits its 
market price. Should the owner be compen-
sated for this "loss of value"? This funda-
mental question has been tackled in different 
ways acco rd ing to the coun t ry , but the 
following considerations invariably apply: 

- countries with an explicit policy of compen-
sating for protective servitudes (eg Denmark) 
apply it in a very limited way, and only when 
unusual or exceptional damage has occurred; 

- it seems inappropriate to talk in terms of a 
"loss of value" in the strict sense, as long as 
planning permission has not been granted. 



Otherwise this would bring us back to the 
stringent approach of the Civil Code, which 
stipulates that ownership is absolute: this is 
no longer applicable in built-up areas; 

- what standard should be used to calculate 
the supposed depreciation? No satisfactory 
criterion has been devised for this. 

The real question is rather how to decide who 
should pay for urban development, which 
considerably increases the value of land 
which can be developed for urban use, and 
how land owners, who do nothing to increase 
the value, can be made to contribute. 

In our view, the Netherlands appropriately 
applies the principle whereby the apprecia-
tion in value derived from urban develop-
ment belongs to the local authority, which 
has a monopoly on deciding which land can 
be built upon and ensures that the apprecia-
tion in value is fed back into the community 
by buying land at a price which does not 
include appreciation. This is a long way from 
the spectre of "fleecing" the public. 

Or should land values be 
equalised through the 
negotiated "transfer" of the 
right to build? 
Some have taken a more liberal view and 
advocated devising techniques for equalising 
land values, in particular by negotiating the 

transfer of the right to build from areas where 
building is not permitted (which are able to 
"pass on" rights) to areas where building is 
permitted (which are able to "accept" rights). 
Such mechanisms exist in, for example , 
France and Spain. 

Only a qualified assessment of their applica-
tion is possible. Firstly, although such mech-
anisms have existed for a long time, they are 
little used. Secondly, they only operate effec-
tively in very specific circumstances, usually 
under the control of a person or body with 
extensive authority, in contrast to their image 
as an instrument of the market. 

Lastly, this method is of questionable fair-
ness. because it distributes the appreciation in 
value resulting from urban development -
which is largely derived from the munici-
pality's general development and from work 
undertaken by the local authority - solely 
amongst land owners, who do not necessarily 
include all the municipality's taxpayers. 

Therefore, while this instrument is useful in 
an ideal context, in practice it can only be 
used in addition to other methods. 

New horizons 
The pr inciple underlying the regulatory 
protective f ramework is the limitation of 
growth and urban containment, which are 
justified by sharply rising population and 
corresponding urban development. 

Severa l s t ruc tura l t rends are now being 
r eve r sed . The popu la t ion has v i r tua l ly 
stabil ised and might decrease early next 
century. Rural depopulation has come to an 
end in most European countries (although it 
might continue to be significant in central 
Europe, eg in Poland). 

This means that efforts to contain growth and 
limit urban expansion could gradually give 
way to steps to tackle the problems associ-
ated with the increasing amount of wasteland. 
Initially this was agricultural; then came 
industrial wasteland, followed by new urban 
w a s t e l a n d and that a s soc i a t ed with the 
service and tourist sectors, etc. 

Instruments for managing development have 
been devised with urban growth in mind and 
the time has probably come to give priority to 
re-using land for other purposes and. where 
possible, reversing changes. Such structural 
alteration to the land use system could play a 
key role in the future of nature conservation 
policy. • 

V. Renard 
Economist 
Research Director at the CNRS 
Econometrics Laboratory ot the Ecole Puhtechnique 
1 rue Descartes 
F-75005 Paris 

Ownership of land and soil 
An absolute right? 
Susette Biber-Klemm 

The French Civil Code defines owner-
ship. and hence land ownersh ip , as 
follows: 

Ownership is the right to enjoy and alienate 
things in the most absolute manner, 
providing that the use made thereof is not 
prohibited by legislation or regulations. 

This notion of property, which stresses the 
virtually complete absence of limits on its 
enjoyment, is found in the rules of private 
law of many European countries. It is also 
consis tent with the idea that many land 
owners have of their rights. 

It should, however, be pointed out in this 
connection that the substance of the right to 
own property, ie the prerogatives which it 
confers upon property owners, is determined 
by the legal system in force - as is stated in 
the second part of the Civil Code's definition. 
The notion of ownership is therefore not 
defined once and for all, but can evolve. As 
the ownership of land and soil, which are 
vital and not unlimited resources, has always 

been a subject of social controversy, the 
conditions of its exercise have been laid 
down in numerous regulations. 

A rapid review of the notion of land owner-
ship is very useful for understanding its 
current significance. Let us take a brief look 
at the main stages of its development. 

Historical roots 
In the Middle Ages and under the Ancien 
Regime, land ownersh ip was subject to 
seigniorial and community constraints. The 
right to use land - for example to choose 
freely which crop to sow and when to do the 
work - was often limited owing to its collec-
tive use by associations of villagers. Individ-
uals could not work "private" plots except in 
the centre of the village within a carefully 
defined area. With time, certain rights of 
ownership were eventually recognised in 
fields and pastures on which three-field rota-
tion was in practice. Under this arrangement, 
the community just managed to ensure its 
survival, but the system was prejudicial to 
innovation and the spirit of enterprise. 

Development of individual 
ownership 
The new liberal legal systems which came 
into force in the wake of the democratic revo-
lutions of the 18th and 19th centuries and the 
Declaration of the Rights of Man resulted in 
a real break with traditional legal concepts 
and modes of land use which stemmed from 
them. The idea of freedom to own property 
became central. The individual was recog-
nised a direct right to the means of produc-
tion which land represented so that he could 
create a secure foundation for his existence, 
his freedom and his independence. 

It is from this idea that the principles under-
lying land law emanate: the right to acquire, 
use, enjoy and alienate land, the right to 
divide one's land, including through inheri-
tance. and the right to mortgage one's land. 

The combination of the new land ownership 
regime, the industrial revolution and the first 
agricultural revolution led to a new relation-
ship with the land, which came to be consid-
ered a tool of production and an object of 
trade. Intensified land use and fragmentation 



irreversibly changed the structure of land-
scapes. 

New tasks for the state 
At the end of the 19th century, the state 
undertook to develop infrastructures in order 
to cope with population growth and industri-
alisation. To carry out these grand designs, it 
needed land, which became a good that could 
be freely bought and sold. In the new legal 
framework, the state could acquire land in the 
public interest, and could use force to do so; 
in other words, it had the right to expropriate. 

The first land improvement projects took 
place following the dividing up of commu-
nity lands. In a context of recurring famine, 
population growth and frequent natural disas-
ters (droughts in particular), it was necessary 
not only to facilitate ownership by individ-
uals but also to protect the population and 
above all increase agricultural production. 
This was most commonly accomplished by 
clearing and draining new lands. 

Moreover, the new legislation on expropria-
tion allowed the state to undertake major land 
improvement projects, such as the correction 
of watercourses and the draining of wetlands. 
Because the means available to the state were 
much greater than those of the private sector, 
such projects proliferated in the rural land-
scape. 

Restriction of property rights 
Under current rules of law, the notion of 
ownership has again changed. For the sake of 
clarity, it is important to distinguish between 
the two main areas in which it is applied: 

private law, which primarily governs rela-
tions between individuals, and constitutional 
law, which lays down guarantees relating to 
proper ty r ights and conce rns re la t ions 
between individuals and the state. 

In most European countries, the notion of 
ownership in private law is still clearly 
marked by the liberalism of the late 19th 
century from which it emerged, as can be 
seen in the def ini t ion in the Civil Code 
referred to at the beginning of this article. In 
the context of relations between individuals, 
ownership is interpreted essentially as a right 
conferring all prerogatives that a person can 
have over a good, without any limit other 
than the right of others to own property. 

The notion differs, however, when seen from 
the standpoint of relations between state and 
owner. Most modern legal systems set addi-
tional limits on constitutional guarantees 
relating to the right to own property. The 
most important point for our purposes is that 
the state may override the right to own prop-
erty if it is "in the public interest" for it to do 
so, ie when the untrammelled exercise of this 
right is prejudicial thereto. 

In view of the threats to public property 
presented by the technical possibilities for 
land use that have emerged in the second half 
of the 20th century, there is again a tendency 
to consider that the environment, the soil and 
other vital natural resources are part of the 
public domain and must be protected and 
preserved in the interests of all. Thus, the 
state has both the right, by virtue of texts 
voted to this end, and the obligation, pursuant 
to the responsibilities dictated by the Consti-
tution, to restrict private property to a certain 
degree in order to protect the interests of the 
community. • 

S. Biber-Klemm 
School of Law 
University of Basle 
Maiengasse 51 
CH-4056 Basle 

This article is based on research which received financial 
support front the environment programme of the Swiss 
National Fund. 



Political systems and land development 
Wolfgang E. Burhenne 

[ £ ^pte allocation of areas of the earth to 
m various uses shall he planned, and 
m due account shall he taken of the 

physical constraints, the biological produc-
tivity and diversity and the natural beauty of 
the areas concerned." 

Article 9 of the World Charter for Nature, adopted and 
formally procla imed hy the General Assembly of the 
United Nations on 28 October 1982. 

While the kind of land development pursued 
clearly depends upon natural parameters (the 
nature of the land, the quality of the water 
and of the air, climate, flora and fauna) and 
upon economic, social and technical contin-
gencies. the political context of a country 
also has a considerable bearing. Nor is this 
factor necessarily stable for it is affected by 
the changes to which all political systems are 
subject. 

Anthropocentric regulation 
The need for regulation arises because rela-
tions between people must be governed. In 
this context, direct and indirect land develop-
ment issues have always been vitally impor-
tant. Specific ownership and land use rights 
have resulted in a regulatory system that has 
grown in line with population growth in the 
various social groups. The existing regula-
tions in totalitarian systems throughout the 
world only reflect the interests of the ruling 
groups, whereas in democratic systems an 
a t tempt is made to f ind a c o m p r o m i s e 
between the interests of all. 

Originally, there was little need for land use 
regulations to take nature into account. For 
even where a shortage of resources arose, in 

one or another area, the regulations then 
drawn up were based only on anthropocentric 
reasons. 

Long-term planning 
All the provisions which aim to promote 
sustainable use of land for environmental 
purposes are relatively recent. This trend has 
been accompanied by the need to plan more 
and on a larger scale. Planning has been 
organ ised a long very d i f f e r en t lines 
depending on the political system. This has 
earned the term a negative connotation in 
liberal economies. A particular kind of plan-
ning based on the authority of the State has 
rightly been discredited, since it distanced 
citizens from decision-making. 

For a long time, the administrative and busi-
ness sectors could not envisage cit izens 
playing a part in planning processes affecting 
their activities. Today, democratic systems 
guarantee at least the principle of such partic-
ipation. 

Regardless of the political system concerned, 
long-term planning of land development is 
now considered a pre-requisite for effectively 
implementing the principles of sustainable 
development. 

An international consensus 
This conviction forms the basis of Chapter 10 
of Agenda 21. adopted by the United Nations 
Conference in Rio in 1992 after extensive 
debate. It is regarded as "soft law" (ie a non-
binding rule) and some aspects of it have 
already been incorporated into customary 
international law. This seems simple, but in 
fact it required a consensus of the member 

States of the United Nations. The sections on 
the activities and arrangements required to 
implement the Agenda are preceded by an 
introduction and a section on its scope, which 
clearly establish that all development or use 
of land (considered a resource) necessarily 
requires in tegrated measures . Moreover , 
although the practical aspects of development 
or use are determined on a sector-by-sector 
basis, it is universally recognised that the 
political process needs to be reorganised and 
strengthened. 

There is often talk of specifically protecting a 
g iven p e r c e n t a g e of land in coun t r i e s . 
However, such measures will remain unsatis-
factory unless the whole country benefi ts 
f rom a min imum level of protect ion and 
consequently unless all human activities are 
assigned to particular areas. Other measures 
are now being taken to supplement the classic 
provisions for the protection of nature and the 
countryside with the international principles 
of biological diversity, which are universally 
applicable. 

To sum up. it is worth noting briefly that 
before 1982, during the World Charter for 
Nature negotiations at the United Nations, the 
representatives of numerous States expressed 
reservations about the chapter cited above: 
today all political regimes throughout the 
world have accepted it. • 

W. E. Burhenne 
Member of the Bureau of the IUCN Committee on envi-
ronmental law 
Adenauerallee 214 
D-53113 Bonn 

The kiiul of ¡ami development pursued depends upon natural parameters: natural, technical, economic and also political 



Decentralisation and 
environmental protection 
José Luis Serrano Moreno 

From a territorial point of view, the plan-
et's ecological crisis can be understood 
as a problem arising from the discrep-

ancy between the legal-political spheres of 
sovereignty, competence and jurisdiction and 
the space where ecological processes take 
place. At times, this discrepancy is because 
the ecosystems extend beyond the territorial 
limits of political systems possessing their 
own or derived authority. This is the case 
with all cross-border pollution and is equally 
the case with the planet itself, which is an 
ecological unit without a world environ-
mental authority. At other times, just the 
contrary occurs: the political-administrative 
system is too wide and what is lacking is an 
e n v i r o n m e n t a l au thor i ty c lo se r to each 
ecosystem. In the first case, ecology demands 
globalisation, and in the second the inverse: 
decentralisation. From the standpoint of envi-
ronmental law, then, we can define decentral-
isation as an instrument to manage the territo-
rial imbalance between nature and adminis-
tration. 

Multiple approach 
The new Spanish State, born with the 1978 
Cons t i tu t ion , opted for a th ree -pronged 
approach to the environment: 

- in the first place, the citizens have the right 
to a satisfactory environment and the duty to 
preserve natural resources. This right is well 
set out in article 45 of the Constitution, but 
very inadequately guaranteed by article 53.3 
which has created problems of interpretation 
for the last 20 years; 
- secondly, the State reserves to itself the 
exclusive jurisdiction to adopt basic legisla-
tion for the protection of the environment; 
- thirdly, tile 17 Autonomous Communities 
into which Spain is divided have the right to 
lay down further rules for protection (article 
149.1.23) and for the management of envi-
ronmental protection (article 148.1.9). 

As can be seen, this is a decentralised model 
in which the bulk of environmental protec-
tion falls on the administration closest to the 
citizen, and the central State retains only the 
necessary facility to harmonise the legislation 
th rough the bas ic law, to which the 
Autonomous Communities can add further 
legal protection. This decentralised scheme -
much more complex than it appears - has 
produced great advances in the preservation 
of nature, but has also created new problems. 

Increase in protected areas 
Among the advances we must highlight is 
the creation of true environmental adminis-

t ra t ion in the m a j o r i t y of A u t o n o m o u s 
C o m m u n i t i e s , that is, a d m i n i s t r a t i o n s 
concerned only with environmental matters. 
Of course, among the advances we can also 
emphasise the increase in the protected 
natural spaces. For example Andalusia, the 
biggest Autonomous Community of Spain, 
has gone from having only one natural park 
(Donana with 50 720 ha) at the beginning of 
the 1980s to now having more than 20% of 
its territory protected (1 498 291 ha). 

Negative effects 
Among the problems we would point out 
only two. 

Firstly decentralisation, which has resulted 
in a great increase in ecoterritorial concerns, 
has not been accompanied by a parallel 
concern for the other environmental means 
of protecting nature, which are temporal 
rather than spatial: prevention of pollution, 
impact a s ses smen t , r e spons ib i l i t y fo r 
damage, etc. 

S e c o n d l y , d e c e n t r a l i s a t i o n has caused 
serious disputes about jurisdiction between 
the A u t o n o m o u s C o m m u n i t i e s and the 
central State. Until 1995 the Constitutional 
Court had given four important judgements 
in environmental matters. All four arose 
f rom conf l ic ts of author i ty be tween the 
Autonomous Communit ies of the Basque 
Country and of Catalonia on the one hand 
and the central government in Madrid on 
the other. On all four occasions, what we 
can call the protectionist interest was advo-
cated by the regional governments and the 
developmental interest by the central State. 
In 1995, the C o n s t i t u t i o n a l Cour t 
p ronounced a s ign i f i can t j u d g e m e n t in 
which it partially accepted the allegation of 
u n c o n s t i t u t i o n a l i t y of the Law of the 
Preservation of Natural Spaces put forward 
by 13 of the 17 Autonomous Communities 
against the argument of the Madrid Govern-
ment. In not one of the five cases could the 
Constitutional Court clar ify in detail the 
true legal-environmental problem: what is 
the content and nature of the satisfactory 
environment recognised by article 45 of the 
Constitution. 

Here is the most negative effect of decentral-
i sa t ion : in Spain the e n v i r o n m e n t has 
become an administrative problem between 
the State and the Autonomous Communities 
and not what it really is: a legal-constitu-
tional problem of the citizens. This is obvi-
ously due to a faulty construction of the 
Cons t i tu t ion wh ich , by p r e v e n t i n g the 
lodging of appeals against the violation of 
environmental rights, shifts the work of the 
Constitutional Court to interadministrative 
conflicts. 

Hamlet near Amposta, Catalonia. Spain 

Citizens' rights 
As is to be expected, environmental disputes 
continue to occur and are on the increase. 
Lawyers know well that when a technical 
legal defect prevents a dispute from being 
litigated, the dispute ends by being litigated 
by whatever rule of the system presents a 
crack through which it can enter the court. 
This is just what has happened in Spain with 
the decision of the European Court of Human 
Rights in the López-Ostra case. Spanish 
judges rejected the claim of a citizen to 
prevent smel l s f rom a tannery some 
12 metres away from entering her house. She 
appealed to the Constitutional Court, which 
determined that the right to a satisfactory 
env i ronmen t given by ar t ic le 45 is not 
protected through this type of appeal. The 
complainant then went to the European Court 
of Human Rights which did not hesitate to 
condemn the Spanish Kingdom, applying 
article 8 of the European Convent ion of 
Human Rights which deals with the right to 
honour and privacy! Spanish judges of first 
instance have already applied this decision 
directly to analogous cases. As can be seen, 
the faulty construction of the constitutional 
right to a satisfactory environment has caused 
the resolution of the conflict by the unex-
pected route of the right to privacy. Finally, 
we would stress the urgent need to adapt the 
legal environmental system, not only to the 
desirable aim of decentralisation, but also to 
the guarantee of the citizen's environmental 
rights. • 

J. L. Serrano Moreno 
Professor of Legal Philosophy and Environmental Law 
University of Granada 
Plaza de la Universidad 
E-18071 Granada 



Rational land use and the countryside 
The Council of Europe's work 

Tarcisio Bassi 

Land use 

In 1972, the Committee of Ministers of the 
Council of Europe adopted the European 
Soil Charter and recommended that those 

responsible for land management should 
bear in mind not only the immediate needs 
of modern society (urbanisation, industry, 
ag r i cu l tu re , t ou r i sm) , but a lso the part 
played by soil in landscape and vegetation 
of scientific, aesthetic and cultural interest 
to man. 

The European C o n f e r e n c e of Min i s t e r s 
responsible for Regional Planning (CEMAT) 
has a lso approved genera l p r inc ip les 
concerning the rational use of land. The use 
of land should be governed by the principle 
of economy in order to maintain the diversity 
of its functions. Land is a limited natural 
resource which cannot be increased and 
which can be reclaimed only with difficulty 
and at great expense; it therefore warrants 
app ropr i a t e p ro tec t ion in l ine with the 
requirements of social and economic devel-
opmen t , which should be eco log ica l ly 
balanced. 

Political choices involving land use should be 
more c lear ly d e f i n e d and co -o rd ina ted 
between the various decision-making and 
executive sectors and levels; better co-ordina-
tion within and between sectors is essential 
when such choices are made. 

The countryside 
Rural areas account for over 80% of Euro-
pean territory and it is therefore only natural 
that their situation and development should 
have been carefully studied throughout the 
Council of Europe as part of the process of 
devising strategies for achieving comprehen-
sive and balanced regional planning at Euro-
pean level. More recently, the Parliamentary 
Assembly adopted the European Charter for 
Rural Areas , which might lead to a 
Committee of Ministers convention. 

In adopting the European Regional/Spatial 
Planning Charter, the European Ministers 
responsible for Regional Planning affirmed 
that rural regions with a primarily agricul-
tural function have a fundamental role to play 
and that it is essential to create acceptable 
l iving condi t ions in the count rys ide , as 
regards all economic, social, cultural and 
ecological aspects as well as infrastructure 
and amenities. Specific measures need to be 
devised for under-developed and peripheral 
rural regions as distinct from those close to 
large conurbations. In the latter, the develop-

ment of the urban framework, of social and 
economic structures and of transport must 
take account, in all spheres, of their specific 
functions and in particular of the conserva-
tion and management of the natural land-
scape. 

A European campaign 

In 1987 and 1988, the Council of Europe 
mounted a European Campaign for the Coun-
tryside, whose main aim was to promote the 
development of rural areas while preserving 
them and maintaining their quality for future 
generations. 

The slogan adopted was "Conservation with 
change, development with preservation". At 
the many seminars which were organised 
during this campaign, the main reasons cited 
for needing, firstly, better co-ordination at 
European level and secondly, solutions to 
problems on a transnational scale, can be 
summed up as follows: 

- the countryside, its way of life and its activ-
ities face major threats to their survival; agri-
culture, forestry and fishing are declining in 
several respects; current social trends have 
caused profound upheavals in traditional 
family structures in rural areas, without 
creating an acceptable alternative lifestyle for 
rural populations; 
- the recession experienced over a number of 
years has led to a reduction in the resources 

available for redistribution to the countryside 
under financial equalisation arrangements, 
and this is in danger of upsetting the delicate 
ba lance be tween conurba t ions and rural 
areas; 
- except to a very small extent, the country-
side has been unable to adapt to modern tech-
nology; 
- the harmful impact of human activity in 
physical and chemical te rms, the visual 
pollution caused by the jumble of advertising 
hoardings, and the disfigurement of villages 
are all factors contributing to the destruction 
or deterioration of the countryside and the 
balance between human beings and nature in 
general; 
- the construction of buildings of an inappro-
priate size and type, the use of non-traditional 
building materials and the abandonment of 
t radi t ional bui ld ings are resul t ing in the 
destruction or deterioration of the rural archi-
tectural heritage. 

All rural p l ann ing po l i c i e s should seek 
primarily to establish a balance between rural 
popula t ions , employment and the use of 
natural resources so as to guaran tee the 
sustainability of the economy and develop-
ment of rural areas while at the same time 
ensuring that people can live and relax in 
unspoilt natural areas. 

Co-ordination and co-operation between rural 
communities and regions, which often have 
small populations, are more essential than 



elsewhere if rural populations are to be guar-
anteed a satisfactory level of facilities and 
public services. 

Mountain regions generally have problems 
very similar to those of rural regions as a 
whole, but on a bigger scale, and therefore 
deserve specific attention within an overall 
policy of European regional planning. 

What is the alternative? 

The provision of financial compensation for 
the contribution made by rural populations to 
society (conserving the natural environment 
for city-dwellers' leisure activities: reducing 
the risk of forest fires; protecting soil from 
erosion in order to sustain plant and animal 
life; preserving the architectural and cultural 
heritage of rural areas etc) is surely justified 

and should be regarded as an alternative to a 
situation where rural populations engage in 
agriculture and forestry on a short-term and 
increasingly intensive basis in order to secure 
an adequate income. Such a measure would 
slow down rural depopulation and would no 
doubt be offset by a reduction in the social 
costs genera ted by the eve r - inc reas ing 
concentration of people in large cities. 

In drawing up the main guiding principles for 
sustainable and comprehensive planning of 
Greater Europe in the next century, the Euro-
pean Conference of Ministers responsible for 
Regional P lanning will a t tempt to put 
fo rward s t ra teg ies for the coun t rys ide 
reflecting a new rural policy, extended to 
cover all 40 Council of Europe member 
States, whose aim will be to achieve a better 
economic , cul tural and social ba lance 

between urban and rural populations and 
more rational and sustainable management of 
rural areas. • 

T. Bassi 
Deputy Director 
Directorate of Environment and Local Authorities 
Council of Europe 

Natural habitats in land use plans 
Jérôme Frumageau 

Land use plans, which originated in the 
major reforms of urban planning policies 
in the 1960s, established zoning for a 

particular territory, most often at municipal 
level. 

Initially, land use plans were part of a rela-
tively automatic procedure whose purpose 
was e s sen t i a l l y to grant e n t i t l e m e n t to 
build on the territory of the municipality 
and to codify the use of such entitlement. 
Created under the inf luence of the func-
tionalist school , notably in France, such 
plans paid little attention to the environ-
ment. 

The need to indicate clearly, zone by zone, 
the nature of the construction permitted or 
prohibited led to quite strict zoning resulting 
directly from the preparation procedure and 
not from respect for a principle. Basically, it 
i nvo lved l imi t ing and c o n t r o l l i n g the 
construction of buildings and infrastructures, 
whilst agricultural and forestry activities 
remained completely unrestricted. 

A major challenge 
Since then, greater consideration has been 
given to protection of the environment, and 
natural spaces in particular. Although not a 
specific area in regional planning practice, 
the environment today represents a major 
challenge in terms of objectives and develop-
ment. A veritable local charter for town plan-
ning, land use plans have become a prime 
vehicle of local environment policy. They 
enable projects to be drawn up which are 
geared to the mode of development of the 
local economy, in which socio-economic 
activities are incorporated in an environ-
mental framework. 

In view of this t rend, and despi te the 
complexity and profusion of bodies which 
may be involved in any action, zoning is well 
adapted to the conservation of natural spaces 
and landscape features. 

Limited protection 
But regardless of the extent to which environ-
mental features are taken into consideration 
in land use plans, the protection of natural 
spaces.is not guaranteed. Whereas provision 
is commonly made for such protection in 
natural areas by prohibiting changes in land 
use and any form of occupation that might 
prejudice the objective pursued, land use 
plans cannot prescribe adminis trat ive or 
restoration measures for habitats and land-
scapes. 

Ecologically valuable areas enjoy special 
protection in addition to the preservation of 

agricultural activities and the protection of 
forest spaces. Conservation orders make it 
possible to afford the most vulnerable natural 
sites and habitats a form of "active protec-
t ion" fa r s t ronger than the cons t ra in t s 
imposed by land use plan regulations. All 
protected spaces - nature reserves, national 
parks, hunting reserves, national monuments, 
nature parks and sites of special scientific 
interest - have similar features: prohibition or 
limitation of human activities and even prohi-
bition of access so that they remain uninhab-
ited and undisturbed as much as possible. • 

J. Fromageau 
Professor of law 
University of Paris (Paris Sud) 
54 boulevard Desgranges 
F-92331 Sceaux Cedex 
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Ecological valuable areas enjoy special protection, such as the Vanoise massif, France 



Replacing rules and regulations with contracts 
Max Falque 

The many rules and regulations introduced 
to protect environmental resources restrict 
property rights to varying degrees. If it is 

accepted that respect for property rights is 
actually one of the preconditions for the long-
term preservation of environmental assets, 
contradiction and conflict will inevitably 
accompany the difficult process of striking a 
balance between the different interests. 

There is no question of dispensing with state 
regulatory systems, but there is a case for 
verifying their legitimacy, defining their 
sphere of action and evaluating their actual 
success. 

The origins of the current 
regulations 
France's excessive regulatory zeal in environ-
mental matters stems from the country 's 
tradition of state control and more precisely 
from the law of 15 June 1943 passed under 
the Vichy government. This law established 
the general principle of no compensation for 
urban p lann ing se rv i tudes ( res t r i c t ions 
imposed on property under urban develop-
ment plans). It is hardly surprising that a 
regime with fascist tendencies should ride 
roughshod over Article 17 of the Declaration 
of the Rights of Man and of the Citizen 
which states that property is "inviolable and 
sacred" , but that p r inc ip le has been 
constantly reaff irmed and was enshrined, 
with a b roade r scope , in the law of 
31 December 1976 on urban planning reform. 

As far as urban planning is concerned, the 
aim was to control and regulate the market 
and the restrictions were mainly designed to 
set limits on urban development. Zoning 
procedures, which are as old as towns them-
selves, appear not only to be legitimate but 
also indirectly and paradoxically to protect 
private property values, especially insofar as 
they separate functions and limit environ-
mental nuisance. Any inequality of treatment 
is justified in economic, social and physical 
terms and will in any case be rectified in the 
long or medium term by urban growth. 

Property rights and 
environmental servitudes 
Environmental concerns have meant that the 
zoning provided for in urban planning docu-
ments has been extended to cover the whole 
area of each local authority. As a result, the 
nature of the restrictions on property has 
changed, creat ing what might be termed 
"env i ronmen ta l s e rv i tudes" with the 
following characteristics: 

- a major and lasting change in property 
values is brought about through the unequal 
treatment of citizens in terms of the burdens 

and obl iga t ions imposed on them in the 
public interest; 
- these servitudes are active in nature since 
they apply to areas which need to be managed 
(marshes, woodlands, biotopes, etc); 
- their imposition is usually arbitrary insofar 
as it is justified in highly subjective terms 
(aesthetics, landscape, "natural" habitat, etc); 
- these servitudes are spoliatory in nature 
because they make it possible to subject the 
owners of property adjacent to major public 
amenities (motorways, sewage works, high-
speed train lines, airports, industrial areas, 
etc) to nuisance factors for which they can 
gain no compensation. 

These "environmental servitudes" are actu-
ally tantamount to "expropriation by regula-
tion", for which there should be compensa-
tion in the same way as for physical expropri-
ation. This refusal to compensate infringe-
ments of property rights has serious conse-
quences for the environment: 

- the lack of active management: if property 
owners can be deprived of most or some of 
their rights, the public authorities are not in a 
position to compel them to manage their prop-
erty in accordance with environmental require-
ments'. In extreme cases it has been known for 
owners to lake preventive measures and 
damage environmental resources which may 
subject them to a servitude2; 
- the decision as to the location of a facility 
or the route of a road or railway line is liable 
to be made according to political or partisan 
interests (for example, France's south-eastern 
high-speed train line). 

Numerous examples show that a failure to 
respect properly rights leads not only to the 
des t ruc t ion of the env i ronmen t and an 
increase in nuisance factors but also to extra 
costs which are borne by the taxpayer. 

Finally, from a moral point of view, the 
unequal treatment of citizens in terms of the 
burdens and obligations imposed on them in 
the public interest and the constant risk of 
corruption when urban planning documents 
are drawn up are no less serious. 

Far from making the task of environmental 
protectors easier, the negation of property 
rights insidiously undermines their efforts. 
Furthermore, it is hard to see how the public 
authorities and their semi-public agencies or 
the associations working with them could 
manage land at an acceptable cost without the 
active participation of its lawful owners1. This 
was precisely the origin of the recent contro-
versy suiTOunding the implementation of the 
European Community's Natura 2000 directive. 

Attempting to strike a balance 
There has been considerable debate in the 
United States on the subject of taking (expropri-
ation by regulation), and this has had the merit 

of redefining the limits between public and 
private interests. The success of environmental 
policies will depend on whether the correct 
balance is struck between both sets of interests. 

Property rights4 , and their accompanying 
obligations, should be clearly defined so that 
property owners can continue to play their 
appointed role of protecting the heritage over 
the long term. To achieve this there must be 
fair prior compensation which goes beyond 
mere physical expropriation. Expropriation 
by regulation gives the public authorities free 
and unlimited powers which, under the guise 
of being in the public interest, primarily serve 
lobbies , pr ivate in teres ts and s ta tesmen 
(politicians and bureaucrats). 

While property rights can give rise to social 
and environmental abuses they are naturally 
limited by the competing rights of other prop-
erty owners. Only the public authorities can 
disregard the rules of good conduct, particu-
larly the rule prohibiting any infringement on 
the property of others by virtue of the maxim 
Sic utere ut in alienum non laeclas (you may 
make use of your property only in so far as 
you do not cause harm to others). 

In conclusion, it can be said that environ-
mental land management should be based on 
a range of contractual tools situated some-
where between public appropriation, which is 
o f t en p o i n t l e s s and a l w a y s cos t ly , and 
supposedly "cost-free" regulations, which 
rarely have the desired long-term effect. 

The success of our efforts to preserve our 
environmental riches at a socially and fiscally 
acceptable cost for the citizens will depend 
on the ability of the public authorit ies to 
negotiate with land owners. • 

M. Falque 
International consultant 
La Tuilliere 
F-84330 Le Barroux 

However , property owners are somet imes subject to 
obligations to act. such as the obligation to clear under-
growth around houses, although a strict interpretation of 
liability without fault (under Art. 1383 t't seq of the Civil 
Code) would perhaps have sufficed. As regards the aber-
rant and naive "obligation to cultivate", there has never 
been any serious attempt to apply it. 

: The Americans use a colourful term to describe this 
behaviour, "the three 'S's: Shoot. Shovel and Shut up". 
Where an archaeological find is made in the course of 
excavation work, the French equivalent is "Break it, bury 
it and shut up". It should be acknowledged that restrictive 
regulations lead all too often to the destruction of the envi-
ronmental riches they are supposed to protect! 

It is e s t ima ted that there are some 4 mil l ion rura l 
landowners in France, an "army" never mobilised by the 
public authorities, which seem determined either to ignore 
them or to fight them. 

4 Droits Je Propriete et Environnement (Property Rights 
and E n v i r o n m e n t ) by Mr F a l q u e and M r M a s s e n e t . 
Proceedings of the International Conference in Aix-en-
Provence. 28-29 June 1996. Dalloz 4th quarter 1997. 320 p. 



Land policies and the CAP 
Jean Cavailhes 

What impact are the common agricul-
tural policy (CAP) and European 
land policy likely to have on nature 

conservation in Europe? As far as land policy 
is concerned the answer is simple: there is no 
uni f ied land pol icy. As for the CAP, its 
obvious effects on landed property have so 
far acted to intensify the agricultural use of 
land. Yet agriculture plays an irreplaceable 
role in managing the landscape, rural areas 
and the countryside. But this job is badly co-
ordinated with its production activities. The 
Commission's proposed reform of the CAP 
attaches greater importance to environmental 
aspects. But many difficult ies continue to 
exist. Here, briefly, are a few ideas. 

A "local" asset 
Agricultural land has not been integrated into 
a "single market" for obvious reasons: 

- firstly, landed property is immovable and 
the people who develop it rarely migrate; the 
markets where the supply and the demand for 
land come together are therefore local or 
micro-local markets; 
- secondly, land is subject to different rules 
governing taxation, development methods, 
etc, and is also a patrimonial asset: the diver-
sity of inheritance rights and family ways and 
customs must be taken into account; 
- thirdly, competition for use of the soil is 
extremely varied, ranging from agriculture, 
forestry, industry and towns, etc, to non-use, 
depending on the densi ty of popula t ion , 
urbanisation, the lie of the land or specialised 
regional produce, as in these areas, too, 
diversity is the rule. 

Land is therefore essentially a "local" asset, 
about which one must be wary of making 
hasty generalisations. 

A market of many facets 
The mult i-faceted situation of the landed 
proper ty market is apparent at d i f fe ren t 
levels: 

- first of all. in the price of agricultural land: 
comparing different countries, what connec-
tion is there between the price of land in the 
Netherlands or Germany where it exceeds 
100 000 FF/ha, and in France. Spain or the 
United Kingdom where the average price is 
only 20 000 FF/ha? In France, prices can be 
seen to range from 1 500 FF/ha in certain 
small agricultural regions to ... three million 
francs in others (not to mention exceptional 
transactions for vineyard plots); 
- then, in the opening up of the market : 
almost 1.5% of agricultural land in France 
(4 to 500 000 hectares) changes hands every 

year, whereas the percentage in Germany is 
tiny; 
- or again, in the attraction which small 
farms and agricultural landed property hold 
for town dwellers who buy them for residen-
tial or recreational purposes. There are a 
large number of purchases of this type in 
mountain, woodland or coastal regions, but 
none in the great agricul tural plains. In 
France, in some years, they make up almost 
a third of the land which is bought and sold: 
in some regions, town dwellers are ousting 
farmers from the agricultural landed property 
market. 

The CAP "at its beginnings" 
Yet, for all this diversity, the common agri-
cultural policy has direct and indirect effects 
on the landed property market. For decades, 
the EEC concerned itself with producing 
more, at lower prices, in order to be self-
sufficient and to export. Price support and the 
modernisation of agriculture were the watch-
words of the CAP until the 1980s. The results 
were spectacular in terms of productivity, 
competitiveness and world market share. The 
intensification of land-use was one aspect of 
this agricultural revolution, and economists 
have described the effects it induced: land 
was expensive, rare, and coveted (in France, 
people spoke of a "hunger for land"). Every 
hectare that could be cultivated was worth 
developing, even to the detriment of nature, 
the landscape and the quality of the environ-
ment. 

The 1992 Reform 
When the CAP was reformed in 1992, the 
role of agriculture in the quality of the envi-
ronment began to be taken into consideration. 
Pollution of agricultural origin (nitrates, etc) 
had to be limited and the part played by 
farmers in protecting the landscape, biodiver-
sity conservation and in managing the land 
that was open to residential and recreational 
activities had to be recognised. For although 
there are natural areas where there is no agri-
cul ture , par t icular ly in mounta in areas , 
millions of hectares are cultivated while 
conserving an environmental interest. In 
France , fo r example , there are a lmos t 
five million hectares of national parks and 
regional nature parks which, for the most 
part, are inhabited and cultivated. Society is 
becoming more and more interested in that 
part of the natural environment which is 
being developed and "domesticated" but not 
"artificialised". 

The 1992 Re fo rm of the CAP inc luded 
certain supporting measures which took the 
agricultural production of environmental 
assets into consideration: more direct aid was 
made available to extensive stock-raising 
systems, agro-environmental aid enjoyed real 
success. Unfortunately, these measures were 
offset by others which maintained the move-
ment to intensify agriculture. For example, 
the "set-aside" which initially concerned 15% 
of the area given over to large-scale farming, 
encouraged farmers to exploit their other land 
more intensively. In the same way, direct aid 
paid to farmers provided an income which 
was capitalised in land prices, which also 
encouraged the intensive use of land. Or 
again, extensive grazier stock-raising, which 
is so important to life in mountain, hill and 

In the 1992 reform of the CAP, supporting measures were more important for extensive stock-raising systems 



foothill regions, was not treated as well by 
this reform as intensive stock-raising in the 
plains, which enabled farmers to receive 
subsidies for both raising cattle and large-
scale f a n n i n g (maize for fodder) and to 
benefit from the fall in the price of concen-
trated foods. 

"The Santer package" 
The 1992 Reform did not, therefore, bring 
about the break with previous policy that 
some had hoped for (and that others had 
apprehended!). But today, the situation is 
evolving. First of all, in relation to landed 
property, since the price of land is continuing 
to fall almost everywhere in Europe (in the 
United Kingdom, it has been divided by 2.5 
since 1983), reflecting a fall in the demand 
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for land. In most countries, people have 
ceased to be "hungry for land" and are now 
"sated with land": agriculture is abandoning 
land to be reclaimed by the forests or left to 
lie fallow (and also, and most importantly, to 
be built on). Society is also making stronger 
demands for agriculture to limit its negative 
effects (that is to say the pollution it creates) 
and to increase the positive co-products of its 
activity in the form of landscape, biodiversity 
and management of the countryside. The 
Commission's proposed reform of the CAP 
("the Santer package") takes all this into 
account. Referring to the examples given 
above, the compulsory 0% rate of frozen 
land, a fall in the price of cereals which 
would be only partially compensated for by 
new subsidies, and an end to subsidies for 
maize for fodder would, as we can see, go 
further than the 1992 Reform. 

The production of 
environmental assets 
Nevertheless, considerable obstacles remain 
to improving the production of environmental 
assets through agriculture. They come from 
what economists call the failure of market 
forces: a landscape is an asset which cannot 
change hands directly on a market, biodiver-
sity is potential wealth for future generations, 
and anyone who goes walking in the country-
side pays nothing to benefit from the land-
scape which is be ing looked a f t e r by a 
farmer. Market mechanisms cannot regulate 
supply and demand in these situations. A 
public regulating body must compensate for 
these fail ings by subsidising producers in 
order to encourage them to offer these assets 
in sufficient quantity (and by making them 
pay for the pol lut ion they spread) . That 
entails defining a rule of ownership of envi-
ronmental assets, calculating their economic 
value, remunerating producers and making 
consumers or taxpayers pay: it is obvious that 
all that is not a simple matter! • 

J. Cavailhes 
Departement d'economie et sociologie ruraies 
Institut national de la recherche agronomique 
26 boulevard du Docteur Petitjean 
BP 1707 
F-21036 Dijon 

Agricultural reform and the environment 
The example of Spain 
Paul Trappe 

Since the second wor ld war and 
f o l l o w i n g a r e m a r k a b l e social and 
economic programme to improve its 

infrastructure (dams, reservoirs to collect 
rain-water, irrigation and drainage networks), 
Spain has decided to create the necessary 
conditions for the development of irrigated 
agriculture in valleys and coastal plains to 
encourage small-scale farming. On the insti-
tutional front, this reform has been charac-
terised both by meticulous planning and 
implementation at state level (Ministry of 
Agriculture, National Institute of Settlement, 
other specialised institutes and ministerial 
services - hydrology, civil engineering, elec-
tricity, etc. - and their local branches) and by 
the careful transition from centralised control 
to independent management by co-operatives 
and private contractors and farmers. 

The main lines of the reform 
From the outset, the reform was confined to 
areas which it was easy to irrigate. In hilly 
areas where ar t i f icial i r r igat ion was not 
immediately planned, settlers were given 
larger plots of land than in the plains (about 
13 hectares as opposed to six) and experi-
ments were carried out in extensive terrace 
farming over a trial period. 

No agrarian reform was introduced in areas 
within large properties which could not be 
irrigated and could only be farmed exten-
s ively . This goes a long way towards 
explaining why the traditional landed estates 
or latifundio of the secano (unwatered land) 
were only affected by the reform at a later 
stage, if at all. 

A major effort has been made to desalinate 
the soil using natural methods. Two projects 
are references here: the preliminary pedolog-
ical studies conducted as part of the Guadal-
horce (Malaga) project and the well-known 
example of the natural desalination of the 
marshes at the mouth of the Guadalquivir, 
which can now be used as farm land after a 
process lasting some 30 to 50 years. 

Huge areas of land have been reforested 
throughout the country, include arid and rocky 
regions, but also, as a priority, the drainage 
basins of dammed lakes. Between 1940 and 
1982, 3.2 million hectares of land were refor-
ested and this process is continuing, helped by 
an increase in air humidity owing to the large 
number of dammed lakes and associated irri-
gation systems. However, forest fires cause 
major damage: 412 000 hectares of forest were 
destroyed by fire in 1985. Now. preventive 
measures are being stepped up, while fire-
fighting is more and more frequently the 
responsibility of local authorities. 

The present re-organisation, which affects 
every region in Spain, began before 1931 in 
the reign of Alfonso XIII but really took off 
after the second world war. Following the 
agreement on American aid in 1950 and the 
accession of Spain to the United Nations in 
1956. funds flooded in from abroad, particu-
larly from the United States and Germany, 
giving considerable impetus to agricultural 
reform and environmental protection. Since 
its accession to the European Union (known 
then as the EEC) in 1986, Spain has received 
regular aid through the structural funds which 
will continue at least until the turn of the 
century. For the period from 1994 to 1999, 
some 28 b i l l ion ECU wil l have been 
awarded, mainly for the purposes of struc-
tural adjustment in the most economically 
disadvantaged regions. 

Independent management 
Most projects, after an initial stage of super-
vision by the public authorities, are managed 
independently by local authorities or private 
individuals, the main idea being to establish 
sui table f o r m s of co -ope ra t ion be tween 
settlers. Associations for this kind of purpose 
were, however, somewhat unusual in Spain. 

It was made compulsory for all those affected 
by the re-organisation to belong to a co-oper-



The imperial canal, for irrigation of the Ehro plain anil 
for goods transport 

ative. If this institutional requirement had not 
been fulfilled, the reform would have had 
practically no chance of success. Compulsory 
a f f i l i a t ion was regarded as a legi t imate 
requirement, because it promoted social inte-
gration and boosted the economic potential of 
new farmers. For the 25 years after they had 
settled, the new farmers were placed under 
the supervision of the Ministry of Agricul-
ture. A third of the yield from each plot of 
land handed over - ie. about six hectares of 
i r r iga ted land - was to be g iven to the 
ministry as payment for the land, whose 
selling price was set at a relatively low level. 
Once this had been repaid in full, the farmer 
was f r ee f rom o f f i c i a l s u p e r v i s i o n and 
normally had no more payments to make. 

Spanish co-operatives are typically Euro-
pean : the only r e s t r i c t i o n s c o n c e r n the 
spec i f i c ob jec t ives for which they were 
created and do not relate to any other aspects 
of the life of their members, in contrast to 
what generally occurs in collectivist systems. 
These co-operatives, whose main activities 
are marke t i ng , s to rage , b r e e d i n g , milk 
process ing , and advice and maintenance 

work on agricultural machinery, have also 
contributed to the social integration of newly 
settled farmers. 

The role of agro-industries 
Another aspect, often described as the key to 
the success of development policies - but 
only seen in e m b r y o n i c form in many 
projects implemented in Europe and the third 
world - is the role of agro-industr ies. In 
Spain, these industries, which are taken into 
account in development programmes from 
the outset, have mostly been operational 
within the time limits. This was the case, for 
example, with small-scale cement works 
(providing parts for the cons t ruc t ion of 
canals , aqueducts , pipel ines and wells) , 
wood-workers, and manufacturers of various 
types of building material. From the early 
1960s onwards many agro-industries were set 
up to process legumes. Subsequently, flour-
mills and saw-mills joined industries already 
present before the re-organisation, such as 
pottery and chemicals. 

Combating drought 
The collection and methodical distribution of 
rain-water, along with drainage via well-
designed networks adapted to the environ-
ment, are the basis of this highly distinctive 
system. The system functions less well when 
there is a deficiency in rainfall over several 
consecutive years. This was the situation in 
Andalusia from 1992 to 1996, a period when 
agricultural output was practically zero in the 
absence of any irrigation. However, despite 
these five years of drought, the reservoirs in 
the region still contained enough water to 

provide rationed water supplies for house-
holds, tourist facilities and industry. At the 
end of the dry period, the reservoirs still aver-
aged 10% full. 

An exemplary scheme 
In agricultural and environmental terms, the 
Spanish programmes of structural adjustment 
are models of their kind. Their purpose is not 
just to preserve the environment but also to 
revitalise it through restoration schemes. It is 
clear that periods of drought can throw some 
countries into a critical situation. But it is 
also clear that structural prevention measures 
can and must be taken. Such measures are 
complex and costly. They must deal not only 
with the economic infrastructure but also 
with social infrastructure - institutions, rules 
and regulations, administration and planning, 
t ra ining, and, vitally importantly, social 
supervision at the various institutional levels. 
A number of countries have drawn inspira-
tion from Spain's experience in this area. • 

P. Trappe 
Director of the Institute of Sociology 
University of Basle 
Petersgraben 27 
CH-4051 Basle 

Nature conservation and land use in the UK 

Wyn Jones 

The primary mechanism for maintaining, 
enhancing and sa feguard ing wildl i fe 
and na tura l f e a t u r e s in the Uni ted 

Kingdom is the designation of land as a Site 
of Special Scientific Interest (SSSI) or in 
Northern Ireland an Area of Special Scien-
tific Interest (ASSI). The "specialness" of 
these sites is de termined by the govern-
ment's advisers on nature conservation and 
include areas of geological and geomorpho-
logical interest as well as for faunal and 
floral interest. Nearly 6 500 sites have been 
notified comprising 4 000 000 ha. Most of 
this special land is owned by farmers with 
the remainder held by government depart-
ments like the Ministry of Defence, private 
i n d u s t r y , c o n s e r v a t i o n b o d i e s and the 
government's advisers on nature conserva-

t ion . Some of the best a reas of the 
SSS1/ASSI series are specifically managed 
to enhance their nature conservation interest 
and are dec la red as Na t iona l Na tu re 
Reserves . There are some 350 of these 
reserves comprising 270 000 ha. 

Importance of voluntary 
principle 
The SSSI/ASS1 mechanisms available to 
maintain and enhance these special areas are 
very much reliant upon the voluntary prin-
ciple. Owners and occupiers of such land are 
required by law to consult with the govern-
ment's advisers where they wish to undertake 
an operation identified as likely to damage 
the special interest. On the vast majority of 
sites the government's advisers have a good 

working relationship with the owners and 
occupiers, ensuring that appropriate manage-
ment to maintain the nature conservation 
interest is sustained. In some cases additional 
p ro tec t ive measures are in t roduced but 
damage can still occur. 

Where deve lopmen t requi r ing p lann ing 
permission is proposed on SSSI/ASSI land, 
such initiatives are invariably refused where 
it would result in damage to the na ture 
conservation interest. 

The government uses the SSSI/ASSI mecha-
nisms as a basis for meeting its international 
ob l iga t ions under the Ramsar and Bern 
Conventions and the EC Directives on the 
Conservation of Wild Birds and Conservation 
of Natural Habitats and of Wild Fauna and 
Flora. 



Other protection examples 
In addition to this national series there are 
sites of regional and local importance which 
may be designated as Local Nature Reserves 
managed by local authori t ies , or nature 
reserves es tab l i shed and managed by a 
variety of public and private bodies including 
county wildlife trusts and the Royal Society 
for the Protection of Birds. 

Nat ional parks are areas of outs tanding 
natural beauty. There are 11 parks in being, 
comprising 1 401 100 ha. These areas are not 
owned by government but again primarily by 
farmers. The park authorities are required to 
protect and enhance the natural beauty of the 
parks and have recent ly acqui red legal 
responsibilities with regards to wildlife and 
cul tura l her i tage . In car ry ing out these 
responsibilities, the park authorities must 
promote public understanding and enjoyment 
and ensure the social and economic well 
being of those that live and work in the parks. 

The government and its advisers have also 
introduced schemes to encourage manage-
ment of land for nature conse rva t ion . 

Schemes such as Environmental Sensitive 
Areas, Countryside Stewardship, and Tir 
Cymen (Wales) are part of the UK's agri-
environment measures and are available in 
special sites and elsewhere. 

This year will see the publication of a leaflet 
by the government advisers on nature conser-
vation, explaining the UK site safeguard 
system for a wider European and interna-
tional audience. • 

W. Jones 
Manager 
Conservation Services 
English Nature 
Northminster House 
GB-Peterborouch PEI 1UA 

Land use in Ukraine: 
threats and hopes 
Tetianci V. Hardashuk 
and Yaroslav I. Movchan 

Ukraine is located in central Europe and 
its te r r i tory covers 603 500 km3 

including 579 400 knr of land which 
differs greatly in function, quality and legal 
status. For instance, agricultural land occu-
pies 418 400 km3 (69.3%), meadows and 
pastures 76 300 km3 (12.6%), forests and 
woodlands about 103 700 knr (17.2%), and 
surface waters 24 100 km3 (4.0%). In total 
arable lands occupy about 331 900 km3 

(55.0%). 

From ancient times to the present day, agri-
cultural development has been defining the 
economic, social and cultural profile of the 
country. Traditionally land was at the top of 
national values in Ukraine. Due to land over-
exploitation and land misuse that took place 
during the last centuries and as a result of 
fo rmer regimes that ignored the natural 
processes, Ukraine now belongs to the coun-
tries with highly transformed natural environ-
ments. 

The black soil (tchernoziom) - of which 8% of 
world reserves are in Ukraine - is a main 
resource for agricultural development in 
Ukraine. Unfortunately, fertilised lands suffer 
from erosion. According to official data, in 
1996 about 170 000 km3 (40.9%) of agricul-
tural lands were affected by water and wind 
erosion. During the last ten years Ukraine has 
lost on average about 0.02% of the fertilised 
layer of land. In some regions this figure 

exceeds 1.2%. As a result of the Chernobyl 
incident, more then 84 000 km3 of agricul-
tural land are con tamina ted by nuc lear 
precipitat ion (Cs-137), especial ly in the 
northern region. 

The 1991 change 
Since 1991 Ukraine has been developing its 
independent economic and environmental 
policies after the break-up of the USSR and 
aiming for sustainable development. Changing 
and optimisation of the system of land use 
towards an environmentally friendly one is 
one of the crucial issues of ongoing reforms. 
According to official data, at 1 January 1997 
54.9% of land was owned by the State, 
41.0% belonged to the non-governmental 
agricultural enterprises, and 4.1% were under 
private ownership. Transition to the market 
economy creates both new opportunities for 
land reform and new threats for land misuse, if 
urgent measures are not taken in time. 

Land use in Ukraine is regulated by the Land 
Code of Ukraine (1992), the Law of Ukraine 
on Environmental Protection (1992), the Law 
of Ukraine on Nature Reserve Fund (1992), 
the Water Code of Ukraine (1995) and some 
other legal documents. The State Programme 
of the Future Deve lopment of Nature 
Reserves in Ukraine (1994) and the recently 
adopted concept of the National Strategy on 
Biological Diversity Conservation in Ukraine 
(1997) consider land conservation and reha-
bilitation as an important precondition for 
nature protection, biological diversity and 

l a n d s c a p e c o n s e r v a t i o n . The na t iona l 
p rog ramme of land conserva t ion is now 
under p repa ra t ion . It will d e f i n e legal , 
economic, institutional and ecological back-
grounds for land protection and rehabilitation 
in Ukraine by the year 2010. 

A chance for the future 
International conventions, treaties and initia-
tives also provide valuable instruments for 
optimisat ion of land use in Ukraine. The 
most impor t an t are the C o n v e n t i o n on 
Biological Diversity and the Pan-European 
Biological and Landscape Diversity Strategy, 
because these provide methodological frame-
works for nature conservation and sustainable 
use on the base of cross-sectoral co-opera-
tion. 

We really live in an era of new chances and 
opportunities. Taking these chances means 
restorat ion of high value of land and the 
securing of the future for our descendants. • 

T. V. Hardashuk 
Green Ukraine 
National Ecological Centre 
P O Box 89/7 
252025 Kyiv 
Ukraine 

Y. I. Movchan 
Vice-Minister 
Ministry for Environmental Protection and Nuclear Safety 
5 Khreshchatyk Street 
252001 Kyiv 
Ukraine 

ASSI, Cumbria, United Kingdom 
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The transfer of property rights in the USA 
Harvey M. Jacobs 

Since the emergence of the contemporary 
environmental movement in the early 
1970s, the protection of nature has been 

an issue strongly supported by the American 
people. Public opinion polls show that a 
strong majority of the American public self-
identify as environmentalists, and that they 
consis tent ly suppor t publ ic ac t ions to 
conserve all aspects of nature. 

The paradox is that while Americans support 
the concept of nature conservation, the prac-
tice of it is complicated by conflicting social 
values. The USA is a country with an almost 
overwhelming respect for private property. 
Many of the original (and continuing) immi-
grants came in search of secure land tenure -
ownership without obligations to landlords or 
the state. The Fifth Amendment to the US 
Constitution contains a clause that specifi-
cally protects private property from unrea-
sonable intrusion by governmental action. 
Throughout the 20th century a continuous 
debate has been the extent to which govern-
ment regulation is a violation of the Fifth 
Amendment: that is, is regulation a legally 
and constitutionally legitimate way to protect 
natural resources? 

Transfer of development rights 
Legal scholars have determined that the tech-
nical answer to this question is almost always 
yes. Few regulations, developed by agencies 
of local, state or federal government, are so 
stringent as to violate the guidelines set down 
by the US Supreme Court in its interpretation 
of the Fifth Amendment. However, the devel-
opment of regulat ions occur much more 
within a political climate, then a strictly legal 
one. And it is for this reason that transfer of 
property rights, or as they are known transfer 
of development rights (TDR), was invented. 

TDR are an approach to regulation that seeks 
to achieve strict control of private property, 
while providing the landowner with a degree 
of market-based compensation. Land in an 
area is divided into two districts, a transfer 
district and a receiving district. Landowners 
in the t rans fe r dis t r ic t have their land 
restricted because of its value for nature 
conservation. In restitution they are allowed 
to transfer (through sale) the reduced value of 
their land to landowners in the receiving 
district. Landowners in the receiving district 
are permitted to acquire rights to develop 
property at higher densities from landowners 
in the transfer district. 

Land use regulat ions designate both the 
restriction of landowners in the t ransfer 
district, and the ability of landowners in the 
receiving district to use land at a higher 
density. The price for the transfer of rights is 

determined solely between the buyer and 
seller, and reflects market conditions. The 
role of government is to establish the market 
of r ights , and to moni tor their t r ans fe r 
through a public data base. 

When it works as designed, TDR provide for: 

- equity to the public-at-large through strict 
regulation of land; 
- equity to the landowner through market-
based compensation; and 
- more e f f ic ien t development of land in 
receiving districts. 

Because of their potential, TDR have been 
enthusiastically received in the USA. And 
while there have been some s ign i f ican t 
implementations of the concept, most notably 
to protect the pine barren ecosystem in the 
state of New Jersey, on the whole TDR has 
generated more talk than execution. Why? 

recognition of the importance of the resource 
to be protected, wil l ingness among land 
owners in the receiving district to acquire 
available development rights, and political 
decision-makers are willing to take risks. 

As nature conservation continues to be a 
prominent social value in the USA. TDR will 
remain of interest as a policy implementation 
tool. However, its use will likely remain 
limited. Since the political problem with 
strict regulation remains, attention has shifted 
to use of a TDR cousin - purchase of devel-
opment rights. • 

H. M. Jacobs 
Department of Urban and Regional Planning 
University of Wisconsin-Madison 
Old Music Hall 
925 Bascotn Mall 
Madison WI 53706 
USA 

Fairly limited use 
The answer is polit ics. TDR work when 
supply and demand are in equilibrium. The 
transfer and receiving districts must be of the 
right size for this to occur. But in practice, 
too many TDR feasibility studies result in 
t ransfer dis t r ic ts that are too large, and 
receiving distr icts that are too small, so 
supply far outstrips demand. This happens 
because citizens know what areas they want 
protected, but they are much less willing to 
accept higher densities in receiving districts 
to counterbalance their protection goals. TDR 
programmes have succeeded where there is a 
strong development market, a well-defined, 
often small, transfer zone, widespread public 



Land development and the environment 
Aimé De Leeuw 

The problem 

Coun t r i e s f r a m e their ag r i cu l tu ra l 
policy according to the economic and 
social principles that govern their 

general policy. The importance of agricul-
ture in the national economy determines the 
amount of investment in it by the authorities. 
Priority in this field is given to measures 
designed to improve agricultural facilities, 
are general ly accompanied by extensive 
operations such as the removal of hedges and 
the destruction of mixed landscape, alter-
ations to watercourses and the road network, 
drainage and irrigation work, etc. These 
activities leave scars in the traditional land-
scape of the countryside that may signifi-
cantly alter its ecological and historical 
fabric. 

The solutions 
It is essential to take both legal and technical 
measures to respond to criticism and avoid 
serious conflict between environmentalists 
and those who advocate improving agricul-
tural facilities. 

Public awareness of the issue, however fuzzy 
initially, began with the publication of works 
that had an international impact (e.g. Silent 
Spring by Rachel Carson, 1964) and was 
intensified by European Conservation Year 
(launched in 1970 by the Council of Europe), 
The Club of Rome's first report and the 
United Nations Conference on the Human 
Environment (Stockholm. 1972). This height-
ened awareness gradually brought pressure to 
bear on decision-makers and eventually influ-
enced the legislative process. 

Changes made or planned concern current 
legislation, structures and administrative 
formalities. 

But these changes are not enough; certain 
additional steps must be taken. 

The rural environment 

Planning and development of the rural envi-
ronment must be further encouraged. Open 
spaces are shrinking all the time. Rural land 
must therefore be used properly and distrib-
uted in such a way that people can live in and 
with it on a harmonious, sound basis, while 
various economic activities can be carried out 
efficiently and develop properly. 

We believe that the most effective way of 
solving these problems is to plan and develop 
the rural environment. The main aim is to 
improve living conditions in rural areas, in 
keeping with local potential. 

Comprehensive planning of the rural environ-
ment has already begun but needs to become 
more widespread, as it compels all users of 
the environment to work together and obvi-
ates confrontation between interest groups 
through its all-embracing approach which 
seeks to reconcile their demands. 

Compensation and management contracts 

The system of compensating farmers and the 
use of management contracts should be insti-
tuted on a genera l bas is . New ways of 
managing land and compensating farmers are 
sowing the seeds of a new policy, but it still 
provokes negative reactions. 

Admittedly, it is not easy to calculate the 
benefits to be granted to farmers as an incen-
tive to protect the environment, or to choose 
the bases of management contracts. But this 
is not the first time that the need to reframe 
the policy for protecting the natural environ-
ment has been expressed. 

Consultation and participation of interested 
parties 

Consultation and participation of all parties 
should be organised. In the difficult struggle 
that is beg inn ing , there is an important 
strategy that has not yet been implemented -
that of dialogue and the training and informa-
tion measures that would make dialogue 
possible. 

Land development by reallocation is not a 
"neutral" act. In changing the environment, it 
changes the life of the local community. This 
human impact brings psychological and soci-
ological consequences that are sometimes 
beneficial, but sometimes difficult to accept. 
It is essential to gauge the nature and extent 
of these consequences before it is too late. 

Organising the participation of the parties 
concerned in regional planning, urbanisation, 
reallocation or other forms of land develop-
ment is an issue of current concern but for 
which, it must be admitted, a satisfactory 
solution has not yet been found. 

Impact studies 
Finally, impact studies should be encouraged. 
In seeking a solution to the problems land 
development causes for the environment, we 
should also explore the possibilities offered 
to us by sc ien t i f ic ins t ruments - impact 
studies in particular. 

The impact on the env i ronmen t can be 
de f ined as the d i f f e r e n c e be tween the 
changed future environment after implemen-
tation of the development project, and the 
future environment as it would have devel-
oped without the project. 

While the method initially met with diverse 
reactions and much scepticism, it is now, 
after ref inement and improvement, quite 
commonly used. 

Seeking dialogue 
The suggestions outlined in the preceding 
paragraphs call for certain reservations. 

Taking the needs of the environment into 
account unquestionably means increasing 
administrative obstacles and constraints and 
makes the preparation and implementation of 
land development projects more expensive. 
This is the price that must be paid to achieve 
a balance between the interests of agriculture 
and the environment. 

Na tura l ly , these rese rva t ions must not 
discourage us from seeking solutions. We 
consider it erroneous to speak of a "conflict" 
between land development and the environ-
ment. 

Each individual, like each social group, has 
very specific ideas on the ideal management 
of his or her environment. Economists and 
ecologists are frequently at loggerheads in 
this area. However, if we look closely at the 
positions of the parties concerned, it becomes 
clear that the economy and ecology are not 
irreconcilable; it is indeed possible to reach 
conclusions that would be acceptable to both 
groups and would alleviate the difficulties 
encountered in attempts to plan and manage 
the environment. 

We believe that opinions should be consid-
ered in a fully informed way, i.e. objectively, 
in a spirit of mutual respect and in an attempt 
to reconcile the needs of the environment and 
the need to restructure agriculture. Satisfac-
tory solutions for all can only be achieved by 
dialogue conducted in an objective and lucid 
way. • 

A. De Leeuw 
President of the Board of Directors of the 
European Faculty of Land Use and Development 
9 place Kléber 
F-67000 Strasbourg 



Environmental 
Karl-Heinz Ladeur 

In all European Community countries, the 
law on the environment and on spatial 
planning provides numerous opportunities 

to impose restrictions (for the purposes of 
environmental protec t ion) on the use to 
which owners may put their property. These 
restrictions can be divided into two kinds: 

- firstly, regulations which allow restrictions 
necessitated by land use plans and sectoral 
plans (eg State planning of infrastructure) or 
which attach obligations to various building 
measures; 
- secondly, the designation of protected areas 
of nature, where environmental protection is 
explicitly given priority over economic uses 
and where changes which would be environ-
mentally harmful are therefore ruled out. 

European law also contains a series of guide-
lines which oblige member States to desig-
nate a network of protected sites for the 
protection of birds or, more generally, for the 
protection of flora, fauna and biotopes. The 
resulting restrictions are consti tutionally 
ju s t i f i ed by the need to f ind a ba lance 
between private interests and public interests, 
and in particular to maintain the capacity to 
re-establish natural areas. In the long term, 
these measures also serve to protect the prop-
erty but, in the short term, they may give rise 
to serious conflicts which result in compensa-
tion. 

Law on town planning 
Building law not only establishes a general 
obligation to go to arbitration where there are 
various competing interests, but also requires 
a differentiated classification of building 
areas and, if appropriate, of specific environ-
mental measures. One of the concerns is not 
to blight the countryside with unchecked 
development and to provide for green spaces 
in town centres. Building law is taken even 
further in the new German Building Code, 
which imposes upon property owners not 
only restrictions on use but also obligations 
concerning the planting of trees and plants. 
This constitutes an important planning tool 
for an active environmental policy. 

servitudes 
Development of biotopes in urban areas 

The obligation to pay compensation derives 
both f rom servitudes (imposed) and from 
positive measures to be taken when a use 
previously authorised is made more difficult 
or impossible or where another provision 
makes specific expenditure necessary (Arti-
cles 40 and 41 of the Building Code). In 
certain circumstances, property owners may 
also require that the local council take over 
the land, which sometimes confronts the 
latter with a financial risk which is hard to 
calculate. This is why a strategy of co-opera-
tion is ultimately desirable in complex cases. 
In a nutshell, environmental protection is 
necessary and may be achieved by planning 
and by setting restrictions on land use within 
urban areas. 

The law on nature protection 
This law places more extensive restrictions 
on property in order to protect nature and the 
countryside. These restrictions are generally 
applicable to land outside designated residen-
tial areas. In this case, building is prohibited 
as a rule and other uses may be subject to 
specific restrictions, notably those involving 
the use of natural and land resources (gravel 
pits etc). All countries can and should desig-
nate protected sites and areas, including 
major nature reserves. In these areas, farming 
or any other land use may be restricted or 
totally precluded (usually by specific protec-
tion orders) without there being a funda-
mental right to compensation. This is not the 
case if the restrictions on land use imposed 
on property owners are no longer considered 
acceptable and the transaction amounts to 
compulsory purchase; the terminology varies 
here. It is difficult to make such a distinction 
because the restrictions which prevent prop-
erty owners from damaging the property of 
others, by ensuring that they observe the 
existing legal limits, are not considered as 
giving rise to compensation. This generates a 
continuous conflict with farmers, whose use 
of environmentally harmful fertilisers and 
pes t i c ides has until now been deemed 
"normal", sometimes explicitly so in legisla-
tion. This causes enormous problems. In 
some German Länder , f a rmer s rece ive 

Public and private interests need to find a balance 
allowing for nature consen'ation 

compensation when they limit their use of 
fertilisers and pesticides in order to protect 
ground water supplies. Moreover, it is partic-
ularly difficult to determine what constitutes 
a "reasonable" restriction in respect of agri-
culture, since the criteria for normality are 
defined by farmers themselves. As regards 
nature protection, the issue at stake has long 
since ceased to be to protect specific regions 
from economic activity, and is to systemati-
cally integrate nature protection into the 
development of agricultural regions. It would 
be helpful here to consider including provi-
sions designed, for instance, to protect the 
roadsides and the edges of fields in planning 
and nature protection legislation. 

Protecting flora on the edges of fields 

This relatively simple instrument may be 
used to divide agricultural land into plots and 
to protect flora and fauna, but also helps to 
slow soil erosion. Here again, it is hard to 
de te rmine where the ob l iga t ion to give 
compensation should begin and end. The 
Federal Länder in Germany have avoided this 
problem by concluding agreements with 
farmers and by compensating them for these 
restrictions as well as for assuming responsi-
bility for maintaining certain parts of the 
countryside. • 

K.-H. Ladeur 
University of Hamburg 
Fachbereich Rechtswissenschaft II 
Edmund-Siemers-Allee I 
D-20146 Hamburg 



The disappearing moors in Poland 
Promoting their regeneration 

Andrzej Hopfer and Henryk Piascik 

Marshes are water-saturated habitats 
with characteristic vegetation and 
accumula t ion of o rgan ic mat te r 

mainly in the form of peat . The most 
common ones are peat moors differentiated 
by climate and geomorphology. 

An increased interest in the problems of 
moors is observed worldwide resulting from 
their specific characteristics and their role in 
the natural environment. Vast knowledge on 
the subject has been accumulated in western 
and northern Europe, concerning ombrophile 
moors which have developed as a conse-
quence of domination of precipitation over 
évapotranspirat ion. Under Polish climate 
condit ions, moors develop as a result of 
water flowing from other areas and represent 
95% of bogs area. The total area of such land 
is in excess of 1.3 million ha. representing 
over 4% of the country's surface area. 

Moors develop on the basis of ground water 
which rests close to the surface in a form of 
an underground reservoir with a low flow 
rate. They are found in places where ground 
water flows out to the surface resulting from 
gravitation or develop through surface water 
from flowing water or run-offs. Moors form 
an important and curious element of the land-
scape. In the natural environment they func-
tion as places for collection of water, reten-

Moor landscape in Poland 
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tion of biogenic components, presence of rare 
habitats of plants and animals. They influ-
ence the environment's biodiversity and func-
tion as a refuge and hiding place. They accu-
mulate organic matter in the form of peat as 
the basic component of the moors. 

Hazards and their 
consequences 
The moors are a very unstable habitat suscep-
tible to disturbance of the ecological balance. 
This results from the medium which deter-
mines their existence: water. The basic threat 
to moors, therefore, is disturbance of the 
water relationship. 

In Poland, more than 80% of moors have 
been drained for agr icul tural use. Upon 
removal of the water f ac to r , the moors 
transfer from the accumulation stage to the 
deccess ion s tage. Dur ing that s tage a 
decrease in organic matter content and a 
systematic lowering of their surface are 
obse rved . Under Pol ish economic and 
climatic conditions, 5 to 20 tonnes of organic 
matter are mineralised per hectare every year, 
accompanied by nitrogen release which may 
influence water eutrophication. The level 
lowers one cm per year on average when the 
area is used as sod and around 3 cm per year 
when used as a field. 

The decrease in organic matter content is 
accompanied by a decrease in retention and 
water resources in the environment. Removal 
of the water leads to elimination of moors 
from the environment which in turn favours 
fires on dried-out moors, in particular on 
those with green vegetation with shallow root 
systems. As a result of draining, changes in 
the vege ta t ion and an imal l i fe are a lso 
observed. Thus, during the deccession stage 
the moors cannot fu l f i l their func t ions . 
Another important hazard to moors is pollu-
tion f rom human se t t l ement ( s ewage , 
biogenic elements and waste). Their exces-
sive concentration and the environment 's 
eutrophication may decrease the biodiversity 
level of these ecosystems and their values, or 
even lead to their disappearance. Moors are 
also threatened by the pressure of tourism 
and recreat ion. These act ivi t ies , lacking 
organisation and control, are destructive, in 
particular to the refuge status. 

Damage prevention 
It is necessary to: 

- maintain the moors so far preserved in their 
natural form and to grant the s ta tus of 
protected areas to those with high natural 
values; 

- restore the natural status of some of the 
moors which has been changed as a result of 
draining and use; 
- use dra ined moors in an ecologica l ly 
oriented way. 

In Poland around 2% of moors have been 
preserved in their natural state as peat moors. 
These habitats should not be drained and 
those possessing the highest values should be 
given the status of protected biotopes. 

All activities in this field should be based on 
an inventory and evaluation of moors which 
have not yet been drained. The natural status 
should be restored in case of moors which 
have been dra ined and used for o ther 
purposes. Restoring the natural status should 
apply to partly drained moors, those which 
can be easily restored, those drained as a 
result of river-bed erosion, those which are 
not used and those which have been damaged 
by exploitation of peat or meadow lime. 

The principles of managing moor habitats 
should be applied in co-ordinat ion with 
ecological development of the natural envi-
ronment and should aim at preventing the 
hazards and using their values. The ecolog-
ical use is best secured by use as meadows 
and discontinuation of field plant cultivation. 
When moors are used for forestry purposes, 
the composition of timber stands should be 
changed f rom birch to spruce and an 
adequately high level of ground water should 
be maintained. • 

A. Hopfer 
H. Pias'cik 
Akazdemia Rolniczo-Techniczna w Olsztynie 
Instvtut Gospodarki Przestrzennej 
ul. Prawochenskiego 15 
PL-10 724 Olsztyn-Kortowo 



Differences in taxation 
Taxes on natural assets in OECD countries 
Guillawne Sainteny 

Many countries already make use of 
tax instruments to encourage people 
to conserve the environment or are in 

the process of introducing such incentives; 
they include Sweden, Norway, Denmark, the 
Netherlands. Italy. Belgium and Greece. The 
European Union and the Organisation for 
Economic Co-operation and Development 
strongly recommend the use of tax instru-
ments in environmental policy. 

Taxation is of importance in environmental 
matters because most of the damage to our 
natural surroundings is caused by immove-
able assets, themselves subject to taxation. 

A criticised tax system 
If we take the example of immoveable assets, 
from an environmental point of view the tax 
system is open to four main criticisms: 

The same rates of taxation apply to assets 
with very different rates of return, in partic-
ular immoveable and moveable property. 
Although taxation of capital at 1.5 or 2% has 
little incidence where the assets owned 
consist of bonds or shares with a high rate of 
return and remains bearable for owners of 
built immoveable assets, it becomes confisca-
tory and is a direct incentive to sell or trans-
form the assets in question where a person 
owns unbuilt land (natural areas), on which 
the return is almost always lower than 2%. 

The fact that the same rate of taxation applies 
to very d i f f e r en t k inds of unbui l t land 
(regardless of whether the areas in question 
are vanishing, or whether the land is used for 
intensive farming, etc) and to tracts of land 
managed according to very different methods 
(which may or may not have a beneficial 
impact on the environment) firstly penalises 
non-intensive, less productive uses of land 
and. secondly, prompts owners of unbuilt 
land to seek ever higher yields in an attempt 
to offset new taxes with new revenues. The 
system does not even bring true equality 
since tax exempt ions somet imes favour 
certain areas which are less interesting from 
an ecological point of view or act as an 
incentive to carry out work, transforming 
natural areas. 

Apart from the technical reasons for taxing 
capital - improved knowledge of what people 
own. facilitating the assessment of other 
taxes - and the social justifications - the fact 
that inequality in terms of wealth is greater 
than inequality in terms of income, particu-
larly in France - there is only one economic 
ground proper for such taxation: promoting 
optimum allocation of production factors. By 
increasing the cost of owning assets, taxation 

Marne-la- Vallée, France 

of capital penal ises safe inves tments in 
unproductive assets, favours greater capital 
mobility and prompts economic agents to 
make be t te r cho ices , opt ing for asse ts 
o f fe r ing higher, short-term profi tabi l i ty . 
However, although the economic argument 
for taxing capital - penalising unproductive 
assets and encouraging mobility - is under-
standable and logical in the case of produc-
tive capital, it is wide open to challenge when 
applied to natural areas, which are in fact all 
the richer for being less intensively used 
(we t l ands are an example ) and bet ter 
protected for being immobile. 

There are huge differences in the way unbuilt 
land is taxed by the different OECD coun-
tries. If both capital taxes and transfer duties 
on gifts are taken into account, immoveable 
assets are taxed at far lower rates in Germany 
than in France; this applies above all to farms 
and forests (the difference being even greater 
for the latter) because these two categories of 
assets are undervalued in Germany, placing 
farmers and forest-owners at an advantage. 
The difference in taxation is considerable, 
more than 1 for 10 (500 000 000 FF) for 
woods and forests for example, even with the 
30-year exemption in France, and about the 
same (20 000 000 FF) for agricultural capital. 

Death duties 

By way of example, the following are exempt 
from death duties: 

- in Germany, property transferred to public 
authorities or charities; 
- in the United States, donations to charities; 
- in Japan, donations to scientific organisa-
tions serving the public interest: 

g, - in the Netherlands, property acquired by 
jj public corporations in the general interest. 

^ Britain grants considerable relief (30 to 50%) 
| from transfer duties on gifts of agricultural 
o assets, and gifts to natural persons and trusts 

are exempt. In Luxembourg, assets whose 
conservation is in the public interest are 
exempt from the annual tax on net assets for 
60% of their value. 

Property taxes 

The situation with regard to property taxes 
also varies great ly f rom one count ry to 
another. 

In Britain, agricultural land and public parks 
are exempt. The same applies to farm-land in 
Ireland and in certain States of the USA. In 
Germany, green spaces and property owned 
by public corporations or assets serving the 
public interest are exempt but. above all, the 
values assessed for tax purposes are far lower 
than the real values of the assets in question, 
especially in the case of agricultural and 
forestry capital. As a result of the valuation 
method used, forests are assessed at only 
1% of their real value and fa rms at 5% 
(20% for residential land and buildings). 
The property, tax pressure therefore represents 
0.015% of the real value of forestry assets in 
Germany, compared with 0.21% in France 
(which is 18 times higher), and 0.075% of 
that of agricultural assets, compared with 
1.2% in France ( 16 times higher). 

W o o d s and fo res t s p lan ted with s low-
growing species of trees are exempt in Spain, 
as are registered natural areas and sites in the 
Netherlands. 

fhe overall effect of these imbalances is 
apparently to make the total capital tax pres-
sure (property tax (taxe foncière), wealth tax 
(ISF) and transfer duties on gifts) on agricul-
tural assets higher in France than in Britain, 
Germany or the United States (see tables 1 
and 2). 

The consequences 
The purpose of this too-brief description is 
merely to show, firstly, the impact on natural 
assets of taxes, which in view of such assets' 
low profitability can very quickly become 
confiscatory with all the ensuing repercus-
sions (carving-up of natural areas, more 
intensive farming, and so on) and, secondly, 
the differences in taxation of natural assets 
between different countries. Without going 
so far as to recommend the universal applica-
tion of a form of "most favourable national 
tax system clause" to such assets, attention 
must be drawn to these disparities and to the 



Table I 
Annual average tax pressure, 1984, (property tax (taxe foncière) + wealth tax (ISF) + transfer duties on gifts) (%) 

Pre-tax net Agricultural Share-cropped Rural assets leased Woods and forests Woods and forests Building Residential 
assets (FF) land farmed 

by the owner 
agricultural land under long-term 

leases 
subject to 30-year 

exemption 

land property 

1 0 0 0 0 0 1 , 1 2 0 , 8 3 0 , 8 3 0 , 2 5 0 , 6 2 0 , 4 6 
2 0 0 0 0 0 1 , 1 2 0 , 8 3 0 , 8 3 - 0 . 2 5 0 , 6 2 0 . 4 6 
5 0 0 0 0 0 1 . 1 2 0 . 8 3 0 , 8 3 - 0 , 2 5 0 . 6 2 0 , 4 6 

1 0 0 0 0 0 0 1 , 3 5 1 . 0 6 0 , 8 3 - 0 , 2 5 0 , 8 5 0 , 6 9 
2 0 0 0 0 0 0 1 , 5 8 1 , 2 9 0 , 8 6 - 0 , 2 5 1 , 0 8 0 , 9 2 
5 0 0 0 0 0 0 1 , 7 2 1 , 6 0 1 , 0 5 0 , 0 8 0 . 3 3 1 , 3 9 1 , 2 3 

1 0 0 0 0 0 0 0 1 . 8 5 2 . 1 5 1 . 4 0 0 , 1 3 0 , 3 8 1 , 9 4 1 , 7 8 
2 0 0 0 0 0 0 0 2 . 0 8 2 , 8 6 1 , 7 2 0 . 1 9 0 . 4 4 2 , 6 5 2 , 4 9 
5 0 0 0 0 0 0 0 2 , 3 2 3 , 4 3 2 , 0 3 0 , 3 9 0 , 6 4 3 2 2 3 . 0 6 

5 0 0 0 0 0 0 0 0 2 , 4 8 3 , 7 9 2 , 2 9 0 . 7 1 0 . 9 6 3 * 5 8 3 , 4 2 

Table 2 
International comparison of tax pressure (property tax + wealth tax + transfer duties on gifts) (%) 

UNITED STATES UNITED KINGDOM G E R M A N Y 

Value of assets (FF) Value of assets (FF) Value of assets (FF) 
Agricultural assets Built land Agricultural assets Built land Forestry assets Agricultural assets Built land 

1 0 0 0 0 0 0 1 , 0 9 0 0 . 6 1 , 6 0 , 0 1 5 0 , 0 7 5 
2 0 0 0 0 0 0 1 , 0 9 0 0 . 6 1 , 6 0 , 0 1 5 0 , 0 7 5 
5 0 0 0 0 0 0 1 . 0 9 0 0 . 6 1 , 6 0 , 0 1 5 0 , 0 7 5 

1 0 0 0 0 0 0 0 . 0 0 3 1 . 0 9 0 0 , 8 6 1 . 8 6 0 , 0 1 5 0 , 0 7 5 
2 0 0 0 0 0 0 0 , 0 3 1 , 1 2 0 , 3 8 1 , 8 6 0 , 0 1 5 0 , 0 7 5 
5 0 0 0 0 0 0 0 , 5 2 1 , 6 1 0 . 8 7 1 . 8 5 — > 2 . 8 5 0 . 0 1 5 0 , 0 7 5 

1 0 0 0 0 0 0 0 0 . 9 3 2 , 0 2 1 , 1 6 2 , 8 5 0 . 0 1 5 0 , 0 7 9 
2 0 0 0 0 0 0 0 1 , 2 4 2 , 3 3 1 , 3 0 2 . 0 9 3 , 0 9 0 , 0 1 5 0 , 0 9 0 
5 0 0 0 0 0 0 0 1 , 5 7 2 , 6 6 1 , 3 9 3 . 0 9 0 , 0 1 6 0 . 1 0 4 

1 0 0 0 0 0 0 0 0 1 , 8 6 2 , 9 5 1 . 4 4 2 , 3 8 3 . 6 4 0 , 0 2 2 0 , 1 2 1 

National protection 
The case of protected areas in Turkey 

repercussions of overtaxing natural areas. A 
more thorough study of the legislation and its 
consequences might lead the Council of 
Europe or the European Commission to issue 
recommendations on the subject. • 

G. Sainteny 
211 rue Saint-Honore 
F-75001 Paris 

Rufen Kelef 

In the Constitution 

Everyone has the right to live in a healthy 
and balanced environment, according to 
article 56 of the Constitution of 1982. 

The Constitution emphasises that it is the 
duty of the State and citizens to improve the 
natural environment and to prevent environ-
mental pol lu t ion . The Const i tu t ion also 
provides legal guarantees for the protection 
of natural and man-made environmental 
values. Article 35 prohibits the exercise of 
the right to property in contravention of the 
public interest. Article 43 puts the coastal 
a reas under the sovere ign ty and at the 
disposal of the State, with the consequence 
that in the utilisation of the sea coast, lake 
shores or river banks, and of the coastal strip 
along the sea and lakes, public interest is to 
be taken into consideration with priority. 

Prevention of loss of agricultural land is also 
the duty of the State (art. 44). Similarly, 

providing of land to farmers with insufficient 
land could not lead to a fall in production or to 
the depletion of forests and other land and 
underground resources. The responsibility of 
the State to ensure the conservation of histor-
ical. cultural and natural assets and wealth is 
also underlined in the Constitution (art. 63). 
More specifically, the State is charged with the 
duty to enact the necessary legislation and to 
take appropriate measures for the protection of 
forests and their extension. No amnesties or 
pardons to be granted for offenses against 
forests shall be legislated. The restraining of 
forest boundaries is also prohibited by the 
Constitution (art. 169), except in respect of 
areas whose preservation as forests is consid-
ered technically and scientifically useless, but 
whose conversion into agricultural land has 
been found definitely advantageous. 

The 1983 Law 
The Environment Law of 1983 (No. 2873) 
d e f i n e s the concep t of "env i ronmenta l 
protection" as the activities for the preserva-



tion of ecological balance, prevention of 
degradation and pollution in the air, water 
and land, and fo r the i r i m p r o v e m e n t . 
According to the general principles of the 
Envi ronment Law, it is the duty of the 
people to protect the environment and to 
comply with the measures taken for that 
purpose. Health of all living beings is to be 
taken into account with priority as a factor in 
all measures taken to protect and improve 
the environment. The law seems to have 
accepted the principle of "sustainable devel-
opment" by stating that all kinds of regula-
tions and measures to be adopted with a 
view to protect and improve the environment 
must be in compliance with the goals of 
economics and social deve lopment : All 
economic enterprises and other institutions 
are required, in their decisions of land and 
resource use, and project evaluation, to strike 
a balance between the goals of environ-
mental protection and development. They 
must choose the most appropriate methods 
and technology in order to achieve that end. 

An environmental impact analysis has to be 
made by all entrepreneurs for their planned 
es tab l i shments , in order to avoid the i r 
adverse impact upon environmental values. 

Other legislation 
In addition to the Environment Law, the 
Municipal Law and the Law on Publ ic 
Health, numerous special legislation possess 
rules to be applied for the protection and 
preservation of environmental assets. The 
Law on the Pro tec t ion of Cul tu ra l and 
Natural Values (2863) , the Law on the 
Protection of the Bosphorus (2960), the law 
on the Protection of Coastal Areas (3830), 
Urban Development Law (3194), the Law on 
the Encouragement of Tourism (2634), the 
Forests Law (6831), the Law on Water Prod-
ucts (1380) are a few of these legislation. 

In order to protect the values of historical and 
natural importance of cities and towns, the 
above-mentioned laws empower the central 
authorities or the provincial agents of the 
central government, to intervene in, and in 
certain cases, to take over the p lanning 
powers of local authorities. This frequently 
gives way to tensions between the centre and 
the cities and towns in the periphery. 

Urban d e v e l o p m e n t l eg i s l a t ion open ly 
prohibits the decrease of the amount of land 
allocated for open spaces in the master plans 
by modifying them. Similarly, the legislation 
on the protection of agricultural land is not 
f avourab le to the u t i l i sa t ion of h igh ly 
productive agricultural land for non-agricul-
tural purposes as required by the growth of 
urban population and rapid urbanisation. 
Although a special by-law prohibits the utili-
sation of the 1st to 4th category of produc-
tive land for urban development needs, in 
many parts of the country, particularly in the 
south, west and Marmara regions, de facto 
occupations of these lands as a result of the 
pressures on land created by rapid urban 
growth, large-scale cooperat ive housing 

schemes, and even by public and private 
industrial establishments, make the imple-
mentation of legal provisions almost impos-
sible. 

Role of the Environment 
Ministry 
Formulation of policies for the protection of 
the environment, prevention of pollution, and 
improvement of the quality of the environ-
ment are entrusted with the Ministry of Envi-
ronment established in 1991. In addition to 
its central organisation, the Ministry has also 
local organisations set up in the provinces. In 
about a dozen areas of natural or historical 
interest, "special protection areas" have been 
established in order to protect these areas 
sens i t ive to po l lu t ion and deg rada t ion . 
Special building and planning principles are 
implemented in theses regions by the Special 
Protection Agency, which is attached to the 
Minis t ry of Env i ronmen t . P lanning and 
building powers of the municipalities that are 
situated in these areas are transferred to the 
cited central institutions. 

Such an arrangement is certainly incompat-
ible with the principles of local self-govern-
ment enshrined in the European Charter of 
Local Self-Government. Several concerned 
ministries and local authorities have impor-
tant roles to play in the implementation of 
environmental policies and the co-ordination 
between these activities is provided by the 
Ministry of Environment. 

Participation of citizens 
Beyond any doubt proper protection of envi-
ronment can only be ensured by the effective 
involvement of the ci t izens in decis ion-
processes regarding environmental issues. 
Channels for participation for associations, 
foundations, labour unions, co-operatives and 
professional organisations are largely open. 
But an effective contribution depends upon 
the level of consciousness of the public as a 
whole towards the environmental values to 
be protected. 

There are nearly 200 associations actively 
working in the fields of the protection of 
f lora and fauna, other natural assets and 
historical bui ldings. Although an actual, 
personal and legitimate interest in the issue at 
stake is a precondition for seeking the annul-
ment of an administrative act or decision in 
the courts, the Administrative Procedures 
Law makes an important exception for those 
matters of public interest like city master 
plans, historical buildings and the protection 
of the environment. In other words, citizens 
sensitive to environmental issues have the 
right to apply to the courts for the annulment 
of the administrative decision concerned, no 
matter whether their rights are violated or 
not. They may also have recourse to adminis-
t rat ive author i t ies to stop any publ ic or 
private undertaking that harms the environ-
ment. Citizens and civic society organisations 

play an important and increasing role, by 
using this right provided by the Environment 
Law (art 30), in the protection of environ-
ment in the country. 

Conventions and treaties 
In addition to the internal legal provisions 
and to the public awareness, Turkey has 
certain international responsibilities for envi-
ronmental protection. It is a member state of 
numerous international organisations and has 
ratified at least 30 international treaties and 
conventions, in this capacity, which aim at 
the protection of the environment. It has the 
obligation to put into effect the legal norms 
of these legal documents , which charge 
Turkey to protect the environment not only 
for present, but for future generations and for 
mankind. The Convention of Granada on the 
Protection of the European Architectural 
Heritage (1985), Bern Convention on the 
Protection of European Wildlife and Living 
Habi ta ts (1979), Ramsar Convent ion on 
Wetland of International Importance (1971), 
Vienna Convention for the Protection of 
Ozone Layer (1985), Basle Convention on 
Hazardous Waste Traffic (1989), MAR-POL 
Convention for the Prevention of Pollution 
from Ships. Barcelona Convention on the 
Protection of the Mediterranean Sea against 
Pollution (1976) are several of these interna-
tional agreements which possess binding 
rules. These and other international agree-
ments together with Bergen Declarat ion 
(1990), Paris Charter (1990), Rio (1992) and 
Frankfurt (1989) Declarations enlarge the 
scope of the international legal as well as 
ethical responsibility of each member of the 
international community, including Turkey, 
vis-à-vis the protection of the environment. • 

R. Keles> 
Director 
Centre for Environmental Studies 
Ankara University 
Siyasel Bilgiler Faktiltesi 
Cebeci 
TR-06590 Ankara 



Private law systems of land 
acauisition and management 
Clare Sliine 

The conservat ion of important natural 
areas is traditionally associated in many 
countries with State ownership and regu-

latory control. This may offer the best guar-
antee of long-term protection, particularly 
against expropriation, but is often costly and 
cumbersome and may exclude many ecologi-
cally valuable sites. This paper describes 
some mechanisms developed in certain coun-
tries to promote the dynamism of private 
actors in acquiring and managing land for 
conservation. 

Site acquisition 
Pr iva te acqu is i t ion s t ra teg ies are most 
advanced in countries where the voluntary 
conservation movement predates the adop-
tion of nature protection legislation (a non-
exhaustive list includes the Netherlands, 
United Kingdom, United States and Canada). 
This proof of popular support for conserva-
tion has tended to facilitate the development 
of a policy framework (appropriate legisla-
tive and fiscal measures, financial assistance) 
conducive to long-term NGO investment in 
land and trained personnel, giving benefi-
ciary organisa t ions a quas i - ins t i tu t ional 
status. 

The Dutch example 

In the Netherlands, targeted financial support 
is provided to Vereniging Naluttrmonu-
menten (Society for the Preservat ion of 
Nature), a private law foundation established 
in 1905 specifically to protect areas of natural 
beauty through acquisition. Its purchases of 
"core areas" within the statutory National 
Ecological Network are jointly funded by 
national and provincial governments, which 
also meet about half of the management 
c o s t s . Natititrmunlimenten now h a s 
750 000 m e m b e r s and owns 250 si tes 
(70 000 ha). 

The British example 

In the United Kingdom, special legislation 
adopted in 1907 confers unusually wide 
powers on the private National Trust for 
Places of His tor ic Interest and Natura l 
Beauty (established as a charity in 1895) in 
support of its statutory purpose to promote 
the "permanent preservation for the benefit of 
the nation" of the natural features, animals 
and plants of certain land. It may declare its 
properties inalienable (the land cannot be 
expropriated without a special parliamentary 
procedure), regulate activities therein and 
conclude restrictive covenants with willing 
landowners which permanently limit future 
development of their land. Tax exemptions 

apply to donations of land or money to the 
Trust , which is the largest landowner in 
England and Wales after the Government 
(240 000 ha, including 468 Sites of Special 
Scientific Interest and 55 National Nature 
Reserves; 2 285 000 members). Acquisitions 
are specifically targeted at the natural coast-
line, 850 km being protected by ownership or 
restrictive covenants. 

Management by NGOs 
Most landholding NGOs allocate their finite 
resources to sites which meet par t icular 
criteria and can be conserved on a long-term 
basis. One deterrent to acquisition is obvi-
ously the risk of expropriation for reasons of 
public interest. Countries such as Belgium. 
France and Portugal have therefore intro-
duced legal rules to safeguard approved 
voluntary reserves of ecological importance 
against expropriation by public agencies, 
except in the most exceptional circumstances. 

Freehold 
Whilst freehold acquisition secures perma-
nent control over the site, purchase and 
management costs are of ten prohibi t ive. 
Techniques developed to defray such costs 
include: 

- resale of the land to public agencies under 
an agreed conservation plan (e.g. in some 
American states); 
- rental of the land under tenancy agreements 
containing binding conservation conditions, 
where permitted under national legislation. In 
the United Kingdom, for example, where 
60% of the National Trust's properties are 
farmed, 1995 agricultural legislation permits 
"farm business tenancies" which may contain 
express p roh ib i t i ons on land d ra inage , 
wetland damage or hedge destruction. 

Other solutions 
An alternative and increasingly popular way 
of securing site conservation is via the acqui-
sition of a limited interest in land, such as: 

- leasehold (where legislation permits tenure 
of sufficient length to achieve conservation 
objectives); 
- conservation easements (notably in Canada 
and the United States, where the Nature 
Conservancy and Land Trusts protect over 
4 million ha). Where legislation removes the 
traditional requirement of dominant/servient 
tenements and contiguity, a landowner may 
voluntarily "donate" an easement (permanent 
restrictions on use of the property) to an 
approved agency or private conservation 

Example of site management in the United Kingdom 

organisation, usually in return for significant 
tax benef i t s . The organisat ion monitors 
compliance and can bring legal proceedings 
for enforcement. 

Contracts 
Contracts are another mechanism which 
facilitate cost-effective habitat management 
by private actors. They may be: 

- public-private (English Nature is authorised 
by legislation to contract out the management 
of nat ional nature reserves to "approved 
bodies", which include NGOs and one corpo-
ration); or 
- private-private (the French Hunting Conser-
vation Foundation contracts the management 
of its sites to the departmental hunting feder-
ation, subject to an approved management 
plan). 

In all countries cited, a diversity of funding 
sources and a supportive tax framework 
contribute to the public service provided by 
private conservation associations. • 

C. Shine 
Barrister 
Member of the IUCN Commission on Environmental Law 
37 rue Erlanger 
F-75016 Paris 



Active policy on building land 
The example of nature protection in Austria 
Gerlind Weber 

Over the last f ew decades , many 
regions of Austria have experienced a 
building boom, unfortunately eating 

into undeveloped land. Ecologically and 
economically unsuitable sites have often 
been built upon. Increased building on the 
outskirts of towns and the chaotic and unjus-
tified encroachment of housing into unspoilt 
countryside can be seen all over the country. 
This has happened in spite of the fact that for 
40 years Austria has had a land development 
plan designed, among other things, to prevent 
the unchecked development of residential 
areas. 

Gaps in the law 
A look at the background of land develop-
ment law reveals why the latter has not been 
able to fulfil its chief task satisfactorily, ie to 
encourage the concentration of development 
in specific areas and to ensure that the coun-
tryside is not damaged. Between the mid-
1950s and the early 1970s, although plan-
ning legislation fell within the competence 
of the Lander , e ight Land p a r l i a m e n t s 
decided, in drawing up the initial legal basis 
required, to adopt the same method - one 
which has proved ineffective. They consid-
ered that building on land was only one of a 
number of possible uses open to owners. 
Moreover, they failed to take account of the 
fact that designating plots as building land 

usual ly ea rned a p ro f i t fo r the o w n e r , 
whereas designation as agricultural land 
caused the land to depreciate. Land develop-
ment legislation did not provide for any 
compensation for loss resulting from deci-
sions on land use. 

In practice, the combination of these two 
oversights had the following consequences: 

- in the hope of making large profits, owners 
of land took steps as soon as initial develop-
ment plans were drawn up to have their land 
designated as building land: 
- given the close contact of the local authori-
ties responsible for deciding land use with 
their electorate, the former often succumbed 
to political pressure and allocated far more 
plots than were needed over the ten-year 
planning period to the building of housing 
and commercial or industrial premises. 

Since the appreciation in the value of land 
designated as building land was safer and 
more p ro f i t ab le than any other form of 
investment, owners of land still to be desig-
nated were reluctant to sell it. The market in 
building land therefore declined, forcing the 
authorities to issue yet more designations as 
building land in places which were increas-
ingly inappropriate for development. They 
hoped in this way to meet the large demand 
for this kind of land which existed in a pros-
perous country. In the end. they in issued too 
many exceptional building permits outside 
towns. 

With hindsight, it is clear that the excessive 
amount of building land, used in a sporadic 
and extremely disorganised fashion, and the 
extensive encroachment of housing into 
natural areas in recent decades led to the 
legally sanctioned blighting of Austria 's 
countryside, the squandering of precious 
space and the loss of natural resources . 
Protect ing nature by ensuring organised 
hous ing deve lopmen t could never be 
achieved by a land development process that 
lacked the appropriate mechanisms. 

The home building boom in some Länder, the 
inability of a growing proportion of the popu-
lation to f ind su i tab le a c c o m m o d a t i o n 
because of the excessive price of building 
land and the difficulty of finding suitable 
land on which to set up or expand businesses 
compelled the authorities to intervene. They 
needed to find politically acceptable solutions 
in order to avoid exacerbating the damaging 
ecological, social, economic and aesthetic 
consequences of land development without 
an active land policy. 

One possible solution 
At the beginning of the 1990s, five of the 
nine parliaments of Austrian Lander decided 
to draw up legislation enabling local councils 
to conduct an active policy on building land. 
The first effects of this solution can already 
be seen in the Land of Salzburg. 

What is cal led the "Salzburg model" is 
based on the p r i n c i p l e that each local 
council should conduct an active policy on 
building land in order effectively to achieve 
land development aims. To this end, it is 

u necessary to break with the legal tradition 
% of " m a k i n g the most of the s i t u a t i o n " 
£ according to which the designation of land 
° for building leaves no option for its owner, 

at any time. The designation of land for 
building must bring with it an obligation to 
use the land wi thin a spec i f ied per iod . 
Greater account will then be taken of public 
interest, and there will be a rapid change of 
direction. 

In practical terms, apart from a few excep-
tions, all building land designations have to 
be based upon a contract between the local 
council - the authority responsible for the 
plan - and the owner of the land in question 
and building on the area concerned has to 
take place within a set period not exceeding 
ten years. 

Since owners of land can rarely determine the 
speed of building, such contracts also provide 
for an obligation to sell within a certain 
period so as to allow a third party to satisfy 
the requirement to build. 

Austria has experienced a building boom. eating into undeveloped land 

V--* . - à : ; 
• " o - s 



I 

Q 

Encouraging building ... 

However, the legislation is also intended to 
produce a socially acceptable solution to the 
problem of excessively high building land 
prices. Thus the land development law of 
Salzburg now includes a provision stipulating 
that, in order to meet the development aims 
set. up to 50% of all areas declared usable for 
building must be made available by their 
owners for the building of vitally needed 
hous ing , if the land is su i table for this 
purpose. In practical terms, this rather restric-
tive provision has so far been interpreted in 
the following way: where necessary, up to 
half of the land for which contracts have been 
conc luded must be made ava i lab le at a 
reduced price (eg half the market value) for 
those applying to build, particularly to build 
accommodation for rent. The contract also 
legally obliges local councils not only to 
ensure that building land is used within the 
set period of time, but also to exert some 
influence over those who apply to build and 
over land prices. 

Such stringent intervention is only politically 
viable if there is provision for objectively 
based exemptions. For instance, land usable 
for building with a surface area of 2 000 nr 
or less is exempted from the obligation to 
conclude a contract; the same applies where 
land owners or their immediate descendants 
can prove that they will need the land them-
selves in the course of the next ten years. The 
burden of proof lies mainly on owners. 

Land development law must ensure that the country side is not damaged and that the concentration of development in 
specific areas is encouraged 

legally part of a detailed building plan. The 
effect of this provision was to impose a legal 
"freeze" on all remaining unused building 
land. This may only be used for building if 
the local council decides to give its approval, 
granted if the application meets politically 
acceptable housing standards, and subject to 
the terms of a contract in the same way as 
under land use plans. 

G. Weber 
Universität für Bodenkultur Wien 
Institut für Raumplanung und Ländliche Neuordnung 
Peter Jordanstraße 82 
A-l 190 Vienna 

... and saving green spaces 

Nevertheless, since the above-mentioned 
provis ions were only guidel ines for any 
future designation of current green spaces as 
building land, this was only a partial solution. 
Other solutions were needed to answer the 
politically very delicate question of how local 
councils could effectively free themselves 
from the old planning constraints. The key 
problem in this context was the rapid reab-
sorption of surplus building land. 

In order to tackle this thorny problem, the 
local councils of the Land of Salzburg were 
legally required to draw up their land use 
plan - at once, or at the latest within six-and-
a-half years of the entry into force of the land 
development law - on the basis of a land 
inventory which was required to indicate 
building land needs over the next ten years 
and to designate the remaining building land 
as green spaces. To ensure that the authorities 
were not compelled to pay out excessive 
compensation to owners prejudiced by the re-
designat ion of their land, el igibi l i ty for 
compensation was generally limited to land 
which had been designated as building land 
for less than ten years ago. 

In order to halt a chaotic rush to build before 
land use plans "downs ized" where they 
concern building land come into force, the 
author i t ies decided that land which had 
a l ready been des igna ted as usable for 
building could only be put to this use if it was 

Assessment 
The first results of the contract system in 
the Land of Salzburg are available for the 
Land's capital, the city of Salzburg. Of 319 ha 
of unused building land, roughly half has 
been declared unaffected by the require-
ment for a con t r ac t , because the a reas 
concerned were relatively small or because 
they were already covered by p lanning 
permission issues in the prescribed form. 

Of the unused building land for which a 
contract is required, an agreement has been 
reached with the owners concerned on nearly 
half. This agreement stipulates that the land 
must be made available for building within 
ten years . Under this ag reemen t , the 
remaining building land will be redesignated 
as agriculture either immediately or within a 
specific period, when the land use plan has 
been amended. 

On the areas usable under contract, some 
3 300 homes may be built in the coming 
y e a r s . T h i s m e a n s that the h o u s i n g 
shortage which has dogged the town of 
Salzburg for so long now seems to have 
been r e s o l v e d . T h e r e has a lso been a 
genera l upturn in the proper ty marke t . 
Land prices have fallen rapidly, although 
r o u g h l y a q u a r t e r of b u i l d i n g land is 
affected by redesignation for agriculture. 
In this case, an ambitious and successful 
policy on building land has gone hand in 
hand with economic land use. • 



A new Convention 
Impact assessment in a transboundary context 
Wiek Selvage 

The ECE Convention on Environmental 
Impact Assessment in a Transboundary 
Context (a f te r this cal led the EIA 

Convention) has been prepared in order to 
further enhance environmentally sound and 
sustainable development by providing infor-
mation on the in terre la t ionship between 
economic activities and their environmental 
consequences , in pa r t i cu la r in a t rans-
boundary context. The EIA Convention, elab-
orated under the auspices of the United 
Nations Economic Commission for Europe 
(ECE), was adopted at Espoo (Finland) on 
25 February 1991. It was signed by 29 coun-
tries and by the European Community. By 
July 1997 17 countries (Albania, Armenia, 
Austria, Bulgaria, Croatia, Denmark, Finland, 
Hungary, Italy, Luxembourg, Netherlands, 
Norway, Poland. Republ ic of Moldova , 
Spain, Sweden and Switzerland and the Euro-
pean Community) had deposited their rele-
vant instrument with the Secretary-General of 
the United Nations. The Convention entered 
into force on 10 September 1997. 

Integrated approach 
This Convention specifies the procedural 
rights and duties of Parties with regard to 
transboundary impacts of proposed activities 
and provides procedures, in a transboundary 
context, for the consideration of environ-
mental impacts in decision-making proce-
dures. The Convention stipulates the obliga-
tions of Parties to assess the environmental 
impacts at an early stage of planning and 
prescr ibes measu res and p rocedu re s to 
prevent, control or reduce any significant 
adverse effect on the environment, particu-
larly any transboundary effect, likely caused 
by a proposed activity or any major change to 
an existing activity. The EIA Convention 
stipulates that an EIA procedure as provided 
for in this Convention has to be undertaken 

for a proposed activity planned by one Party, 
which is likely to have a significant trans-
boundary impact within an area under the 
jurisdiction of another Party. Activities which 
could have a significant impact on the envi-
ronment are covered by the EIA Convention 
in its Appendix I. Moreover, it looks into 
al ternatives to the proposed activity and 
brings facts and information on environ-
menta l impac t s to the a t ten t ion of the 
decision-makers and the public. 

Planning is also an instrument allowing to co-
ordinate activities across different sectors and 
interests with an impact on the physical, 
economic and social environment in view of 
a mutually desired development policy and. 
in this respect EIA is a major tool for an inte-
grated approach. The co-ordination process 
starts at a very early stage of any activity 
with a spatial impact and follows the plan-
ning and implementation process to the very 
end: assessment of need, general concept, 
s t rategy, feas ibi l i ty , const ruct ion plans, 
f inancing, work-plan. etc. This approach 
needs consideration also in a transboundary 
context fo l lowing the provis ions of the 
Convention. It is assumed that costs and 
implementation of a project can be improved 
if the crucial decisions on need and location 
are co-ordinated in the planning process and 
EIA is used to improve the more technical 
aspects of the project. Borders should be 
considered as a change of looking for new 
so lu t ions outs ide fo rma l i sed p lanning 
financing structures. The special situation 
along borders requires solutions adapted to 
the regional si tuation. This goes for the 
organisation of a transboundary information 
and communication system as well as the 
definition of a common development strategy 
or the choice of important projects requiring 
joint solutions. 

Anticipatory policies 
Article 2, paragraph 7 of the EIA Convention 
requires Parties to undertake EIA following 
the provis ions of this Convent ion at the 
projec t level and cal ls upon Par t ies to 
endeavour to apply the principles of EIA to 
policies, plans and programmes. Some coun-
tries introduced legislation a number of years 
ago to arrange for the application of EIA to 
decisions at the plan level, for instance for 
energy, waste management, water supply, 
and land use. Policies, plans and programmes 
adopted at all levels of government may have 
significant environmental impacts, either 
directly or indirectly. To take these impacts 
fully into account, such policies, plans and 
programmes should be subject to EIA. The 
application of EIA principles to policies, 
plans and programmes is widely considered 
as a way of substantially strengthening envi-
ronmental management. Suitable approaches 

in this respect are documented in the ECE 
publication Application of Environmental 
Impact Assessment Principles to Policies. 
Plans and Programmes. 

Field of application 
Normally, Parties must apply the provisions 
of the EIA Convention when two require-
ments are met. According to Article 2, a 
Party has to take the necessary legal, admin-
istrative or other measures to implement the 
provisions of this Convention, such as the 
es tab l i shment of an EIA procedure that 
permits public participation and the prepara-
tion of the EIA documentation according to 
Appendix II, for (i) proposed activities listed 
in Appendix I to the EIA Convention and (ii) 
which are l ikely to cause a s ign i f ican t 
adverse transboundary impact. 

Many activities listed in Appendix I to the 
EIA Convent ion are fairly well def ined . 
However, the words "major", "integrated" 
and "large" are also used to set a threshold 
for several activities in Appendix I to this 
Convention. It must be decided whether an 
activity is referred to in the list of proposed 
activities in Appendix I to the EIA Conven-
tion, before the significance of the likely 
transboundary impact can be considered. 

The consideration of the "significance" of an 
adverse transboundary impact will always be 
part of the decision to apply the EIA Conven-
tion. The conclusion that an adverse trans-
boundary impact is likely to be significant 
would be based on a comprehensive consid-
eration of the characteristics of the activity 
and its possible impact. At the national level, 
various approaches to determining the signif-
icance of an impact has been developed in 
ECE countries. They are described in the 
ECE publication Policies and Systems of 
Environmental Impact Assessment. • 

W. Schrage 
Economic Commission for Europe 
Environment and Human Settlements Division 
ECE - UN 
Palais des Nations 
CH-1211 Geneva 10 



Towards a land policy ... 
... that protects nature 

Jacqueline Moraiul-Deviller 

Serving the cause of the environment 
and a t t e m p t i n g to r e c o n c i l e the 
complementary aims of protecting the 

environment and development has become a 
political priority in most European coun-
tries. 

However, it must be remembered that this 
aim is recent and fragile. The environmental 
cause was like a tidal wave that surged up 
from the depths of the collective conscious 
and suddenly swamped politics: an indication 
that the "natural", pending the "supernatural", 
was beginning to make itself felt in the era of 
homo faber. in which people destroy and 
develop for the greater glory and, sometimes, 
to the shame of the human race. 

Finding compromises 
Pursuing a land policy that protects the envi-
ronment leads decision-makers to seek effec-
tive compromise s that are o f ten f rag i l e 
balances between two fundamental aims: 
regional planning, whether rural or urban, 
and environmental protection. All land poli-
cies are inevitably torn between these two 
requirements; what is new is that the second 
aim now has as respectable a status as the 
first. Rather than a Hegelian dialectic, what is 
now important is to amalgamate diversity and 
to reconcile differences by mutual enrich-
ment. 

Land pol ic ies have acquired a range of 
instruments whose common characteristic is 
their reaction to threats, usually in emer-
gency situations: disasters resulting f rom 
land reallocation and heedless overexploita-
tion of resources in a way that des t roys 
natural balances, inconsistency of certain 
development decisions, rapid and uncon-
trolled urban planning in times of growth 
(the economic recession has seen to the 
abatement of this fervour) and indifference 
to the heritage. 

The law as a tool 
The law, a toolbox of sorts, has fittingly 
played its role . Laws and decrees have 
usually been enacted with a broad consensus 
- there was unanimity in the French parlia-
ment for the laws concerning mountains 
(1985) and the coast (1986). There is not yet 
an excessive amount of French legislation -
a danger where European legis la t ion is 
concerned. Nature conservation owes much 
to the warnings of legal experts and the 
firmness of judges, who act almost as police 
officers in this field and are often compelled 
to m a k e the Sta te , caught be tween the 
cons t r a in t s of v iab i l i ty and p ro f i t , see 
reason. 

Cancellations by the French administrative 
courts of major planning projects on the 
grounds of an inadequate impact s tudy, 
fa i lu re to respect ou t s t and ing areas or 
damage to the character and interest of neigh-
bouring areas have made elected representa-
t ives cau t ious with regard to the law, 
heralding, it is to be hoped, a general attitude 
of respect and vigilance. 

Citizens as participants 
Expert engineers invested with indisputable 
k n o w l e d g e and ra ther more d i spu tab le 
monopolies are now seeing the foundations 
of their apparently impregnable fortresses 
t remble when the pub l ic uti l i ty of a 
motorway, canal or high-speed railway line is 
questioned. Tax-paying citizens, who are 
increasingly well-informed, do not wish to be 
mere bystanders; they are demanding a role 
in the dec is ion-making process , and are 
becoming even more effect ive by joining 
forces in associations. 

This heightened awareness and action on the 
part of the public has compelled the authori-
ties to g ive grea te r cons ide ra t ion to 
governing citizens first: governing "things" 
will follow. 

The law is now accepting concepts as funda-
mental as sustainable development and the 
precaution principle. The environment is 
becoming a force to be reckoned with and, 
however critics may feel about it, this "soft 
law", established in legislation and treaties, is 
a direct source of law and is much more effi-
cient than pious hopes. 

Many questions remain to be answered, in 
particular that of the best administrative level 
for dec is ions and their implementat ion. 
Should land and envi ronment policy be 
decentral ised? Probably yes, but to what 
extent? A policy of proximity and stimulating 
competition between local authorities must 
also obey a general rule and decisions at 
national level. 

And. after all. risks arising from decentralisa-
tion are surely similar to those resulting from 
excessive centralisation, i.e. the monopoly of 
power by an elite few. 

Rethinking land control 
Land control - this is an expression used 
mainly by planners. It implies mastering the 
land in order to develop it freely. But the 
aim of land control should be different; it 
should involve choices and balance, which 
can only result from patient dialogue and a 
broad consensus. Contractual procedures, 
too little used in France, would help achieve 
this aim. • 

J. Morand-Deviller 
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16 rue de Richelieu 
F-7500I Paris 



At the Council of Europe 

New publications 

The Centre Naturopa is preparing two 
booklets this year, as part of its new 
series of publ icat ions Questions and 

Answers, one on sustainable tourism and the 
other 011 agriculture and biodiversity. 

This series was launched in 1996 with the 
booklet Biodiversity: questions and answers 
and is published in English and French in an 
A5 format. It is aimed mainly at local and 
regional elected representatives, NGO offi-
cials, research and training institutes, journal-
ists and o thers work ing in the sec tor 
concerned. 

The series is lavishly illustrated and sets out, 
in accessible language, the various points of 
conflict between a given economic activity 
and the conservation of biological and land-
scape diversity. At the same time, answers 
are given, using numerous examples of action 

taken. The series also mentions codes of 
good conduct and other instruments as well 
as the competent bodies and institutions in 
this field. Particular attention will be paid to 
activit ies carried out as part of the Pan-
European Biological and Landscape Diver-
sity Strategy. The goal is to give a compre-
hensive overview of the issue under discus-
sion and to encourage the reader to look for 
supplementary information. 

The Cen t re Na tu ropa is a lso a iming to 
encourage governments and organisations 
which have expressed interest in translating 
the first issue of the series into their language 
or in printing additional copies of it at their 
own expense. 

Agriculture and biodiversity 

At the request of its National Agencies, the 
Centre Naturopa will devote the second issue 
in the series to the relationship between the 
agricultural sector and the goals of biodiver-
sity conservation. The aim of this issue is to 
place agricultural biodiversity in its current 
context, on a pan-European scale, to draw 
attention to the threats it faces and to propose 
so lu t ions to be put into prac t ice by the 
different partners to improve the situation in 
the future. 

Sustainable tourism 

The booklet looking at tourism, the third 
issue in the Questions and answers series, 
will present the concept of the sustainable 

development of tourism and will discuss the 
various issues involved. Designed to supple-
ment the issue of Naturopa on the same 
topic, it will cover in particular the need to 
incorporate protection of the natural equilib-
rium and respect for the landscape into the 
planning of tourist activities and into the 
various sectors affected by tourism, including 
local and regional planning, road building, 
the treatment of waste, the management of 
water, etc. Drawing upon previous experi-
ence and real examples, it will attempt to 
propose or outline solutions to the various 
problems raised in the publication. 

The Centre's anniversary 
As announced in this year ' s f i r s t issue 
(No. 83), the Centre Naturopa is celebrating 
its 30th anniversary in 1997. At this occasion, 
and in order to promote debate on communi-
cation for better nature conservation - one of 
the Pan-European Strategy's priorities, set out 
in its Action Theme 3 - a seminar on the 
theme "Environmental Conservat ion and 
Media" was organised for the National Agen-
cies. Specialists were invited to Strasbourg to 
discuss the following issues: changing strate-
gies, the media's approach to nature, how to 
involve the media in our awareness-raising 
campaigns, environmental communication on 
the Internet, etc. The seminar's proceedings 
are available from the Centre Naturopa. • 
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