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SECTION 4 - CASES RAISING SPECIFIC QUESTION
(INDIVIDUAL MEASURES, MEASURES NOT YET DEFINED OR SPECIAL PROBLEMS)

(See Addendum 4 for part or all these cases)

Action

The Deputies are invited to supervise the progress made in the adoption of the implementing measures in the following cases raising several problems. Supplementary information on some or all the cases listed below will be issued in Addendum 4. The Deputies are invited to resume consideration of these items on a case-by-case basis.


SUB-SECTION 4.2 – INDIVIDUAL MEASURES AND/OR GENERAL PROBLEMS

- 1 case against Armenia

36549/03
Harutyunyan, judgment of 28/06/2007, final on 28/09/2007

The case concerns a violation of the applicant’s right to a fair trial on account of the use of statements obtained from him and two witnesses under duress (violation of Article 6§1).

In April 1999 the applicant, in the army at that time, was accused of killing a soldier, found guilty of premeditated murder and sentenced to ten years’ imprisonment. The European Court noted that the applicant and the two witnesses had been coerced into making confessions and that that fact had been confirmed by the domestic courts when the police officers concerned were convicted of ill-treatment. The Court concluded that, regardless of the impact the statements obtained under torture had on the outcome of the applicant's trial, the use of such evidence rendered his trial as a whole unfair.

Individual measures: The Court awarded the applicant just satisfaction in respect of non-pecuniary damage.

The applicant was found guilty of premeditated murder and sentenced to ten years’ imprisonment and was detained from 17/04/1999 to 22/12/2003 when he was released on parole.

• Information provided by the Armenian authorities (30/06/2008): Article 408 of the Code of Criminal Procedure of Armenia provides reopening of criminal proceedings in the event of “new circumstances” and sets out the grounds for reopening cases 

• Information is awaited on the two following points: was the applicant put in a position to exercise his right to reopen the procedure effectively? How does Article 408 of the Code of Criminal Procedure apply in practice in situations where the European Court finds a violation on account of unfairness of proceedings?

General measures:
• Information provided by the Armenian authorities (23/01/2008 and 30/06/2008): According to Article 105 of the Code of Criminal Procedure, which concerns “facts inadmissible as evidence”, “in criminal procedure it is illegal to use as evidence or as a basis for an accusation facts obtained: by force, threat, fraud, violation of dignity, as well with the use of other illegal actions, (…) by violation of the investigatory or other essential court proceedings. (…)  Any violation of the constitutional rights, freedom of a person and citizen, or of any requirements of this Code in the form of restriction or elimination of the rights guaranteed by law to the persons involved in the case, that influenced or could have influenced the reliability of the facts, shall be considered an essential violation in the process of obtaining evidence (…)”. 

Moreover, the European Court’s Judgment has been translated and published in the Official Bulletin of the Republic of Armenia No 65 of 12/12/2007, on the official website of the Office of the Prosecutor of the Republic of Armenia (www.moj.am) as well as on the official website of the Prosecutor’s office of the Republic of Armenia (www.genproc.am) and in the official website of the Judiciary of the Republic of Armenia (www.court.am). 

• Information awaited: Examples of application of Article 105 of the Code of Criminal Procedure would be useful; it is recalled furthermore that dissemination of the European Court’s judgment was requested, to draw the attention of military and civil courts and of the police to the Convention’s requirements.

The Deputies decided to resume consideration of this item at the latest their 1st DH meeting of 2009, in the light of information to be provided on individual and general measures.

- 5 cases against Austria

37040/02
Riepl, judgment of 03/02/2005, final on 03/05/2005

The case concerns the excessive length of proceedings concerning civil rights and obligations before administrative authorities and in particular the Constitutional Court (Verfassungsgerichtshof). 

The period taken into consideration by the European Court began in August 1994 when the applicant’s neighbours appealed against a decision by the Mayor to grant the applicants a building permit and ended in April 2002 with the service of a new building permit (7 years and some 7 months for five levels of jurisdiction) (violation of Article 6§1). 

The European Court noted in particular the following two lengthy periods attributable to the authorities: some ten months before the Municipal Council, and two years and eight months before the Constitutional Court, before which there was a period of inactivity of almost two years.

Individual measures: The European Court awarded just satisfaction in respect of non-pecuniary damage. The domestic proceedings are closed.

• Assessment: No further individual measure appears necessary.

General measures: 


1) Length of proceedings before administrative authorities: The case presents similarities to that of Ortner (1043rd meeting, December 2008).


2) Length of proceedings before the Constitutional Court: The Constitutional Court’s 2007 Activity Report (published on 09/04/2008, available online at http://www.vfgh.gv.at/cms/vfgh-site/attachments/8/0/9/CH0011/CMS1207730706100/taetigkeitsbericht_2007.pdf) provided statistics showing that the average length of proceedings between 1998 and 2007 was less than 9 months.


3) Publication and dissemination: Judgments of the European Court are accessible to all judges and state attorneys through the internal database of the Austrian Ministry of Justice (RIS). The judgment was published in German in the Austrian law journal ÖJZ 2005/26. The Administrative and the Constitutional Court receive judgments via the Constitutional Law Service of the Austrian Federal Chancellery.
The Deputies decided to resume consideration of this item at their 1043rd meeting (2‑4 December 2008) (DH) and to join it, at that meeting, with the Ortner case for examination of general measures, namely the length of proceedings before administrative bodies. 

2293/03
Wieser, judgment of 22/02/2007, final on 22/05/2007

12643/02
Moser, judgment of 21/09/2006, final on 21/12/2006

The case concerns a violation of the right to respect for family life of the applicants (mother and son, both Serbian nationals). On 03/12/2000 the Juvenile Court transferred custody as regards the care and education of the son, who had been placed with foster parents 8 days after his birth in June 2000, to the Youth Welfare Office. The European Court found this transfer of custody to be in violation of Article 8 for three reasons: first, because the authorities had failed to consider alternative measures allowing the applicants to stay together such as placing them in a mother & child centre; secondly, because regular contacts between the applicants had not been ensured while the proceedings were pending and thirdly, because the first applicant had not been sufficiently involved in the decision-making process (§ 73 of the judgment). The Youth Welfare Office based its request for a transfer of custody on the first applicant’s inadequate financial means, her lack of an appropriate accommodation and her unclear residence status, these reasons being endorsed by the Juvenile Court’s decision.

During the proceedings, the first applicant was not given the opportunity to comment on reports of the Youth Welfare Office, thus not involving her sufficiently in the decision-making process, this failure leading to a violation of the principle of equality of arms. Furthermore, the applicant did not receive a public hearing nor were the domestic courts' decisions publicly pronounced (3 violations of Article 6§1).

Individual measures: 

• Information provided by the Austrian authorities (letters of 17/01/2007 and April 2007): The 2005 agreement providing 2 hours’ visiting rights per month between the first and second applicants is still in place (§37 of the judgment). The visits are conducted with the help of the social services (Association for foster and adoptive parents) to ensure that the relationship between the applicants is continued without putting the child in a situation of conflict. The foster-parents are not present during the visits due to the tense relationship between the first applicant and the foster-mother. 

A member of the association for foster and adoptive parents accompanies the visits. Although the first applicant does not have a residence permit and has been living illegally in Austria since 2005, the authorities do not plan to expel her but are currently examining ways to grant her a residence permit. During the proceedings before the European Court, the first applicant had not filed a request to re-transfer custody of the second applicant to her, but considered the regular visits serve to prepare a re-transfer (§38 of the judgment).
• Latest developments (letter of 17/06/2008): The first applicant had in the meantime, on 12/07/2007, requested an extension of her visiting rights, which the Tulln District Court dismissed. On appeal, the Regional Court quashed this decision in January 2008 and referred the matter back to the District Court. The proceedings are adjourned (since 15/04/2008) for an expert opinion to be obtained from a child psychologist. 

• Recent information submitted by the applicants’ counsel (telephone conversation of 20/08/2008): The foster-parents moved to Tulln, a town situated 40km from Vienna, and have been separated since 2007. The visits are taking place in Tulln.
• Information is awaited on the expert opinion and the state of the proceedings on the applicant’s request for extended visiting rights. In particular, it would be desirable to receive information as to which further measures (including possible psychological assistance) are envisaged to facilitate extended visiting rights as a gradual step towards a possible re-transfer of custody to the first applicant. Further information is awaited on the first applicant’s residence status in Austria.

General measures: 

1) Equality of arms: In 2002, the Austrian authorities provided several decisions of the Supreme Court to illustrate its constant jurisprudence according to which the principle of equality of arms is fully implemented, even in proceedings conducted on a non-adversarial basis (see Buchberger case (Section 6.2)).

2) Lack of a public hearing: The reformed Austrian Non-Contentious Proceedings Act gives the judge discretion to hold family-law and guardianship proceedings in public and contains criteria for the exercise of such discretion. 

3) Publication and dissemination: Judgments of the European Court against Austria in respect of cases under the code of civil procedure are automatically transmitted to the President of the Supreme Court and the Presidents of the 4 Courts of Appeal (Oberlandesgerichte) with the request to disseminate it to all subordinate judicial authorities as appropriate as well as to inform the authorities directly involved in the violation. On 06/02/2007 the Federal Chancellery sent out a summary of the European Court’s judgment to the relevant Austrian authorities as well as Parliament and courts (see http://www.bka.gv.at/DocView.axd?CobId=20443).

The European Court’s judgment was published in German in a summary version in the Human Rights Newsletter, NL 2006, p. 226 (NL 06/5/02), available online at http://www.menschenrechte.ac.at/docs/06_5/06_5_02 together with a link to the Court's judgments in English.

• Information is awaited on measures taken or envisaged to prevent new, similar violations in particular through dissemination of the European Court's judgment to all Youth Welfare Offices and District Courts dealing with custody issues (in particular, the Tulln District Court) possibly with a circular. Moreover, information would be useful on the possibility to pronounce decisions in family-law and custody proceedings publicly. 

The Deputies decided to resume consideration of this item 

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of further information to be provided on individual measures;

2.
at the latest at their 1st DH meeting in 2009, in the light of further information to be provided on general measures.

23960/02
Zeman, judgment of 29/06/2006, final on 29/09/2006 and of 10/01/2008 (Article 41) - Friendly settlement

The case concerns sexual discrimination against the applicant due to the application of the Amended Pension and Pension Allowance Act, entitling widowers to 40 % of the pension their deceased wife had acquired before January 1995 while widows would be entitled to 60 %, without basing this distinction on any objective and reasonable justification (Article 14 in conjunction with Article 1 of Protocol No. 1).

Individual measures: In the judgment of 10/01/2008 (Article 41) the European Court noted that a friendly settlement had been reached between the applicant and the competent authorities covering all the applicant’s claims in respect of his widower’s pension.

Assessment: No further individual measure seems necessary.

General measures: As with all judgments of the European Court against Austria the judgment was automatically transmitted to the Presidency of the domestic court concerned. A summary of European Court judgments and decisions concerning Austria is regularly prepared by the Federal Chancellery and disseminated widely to relevant Austrian authorities as well as Parliament and courts. Furthermore, judgments of the European Court are accessible to all judges and state attorneys through the internal database of the Austrian Ministry of Justice (RIS). Judgments of the European Court concerning Austria are habitually published in a summary version via www.menschenrechte.ac.at together with a link to the Court's judgments in English. 

Information is awaited on further legislative or other measures envisaged or taken to prevent new, similar violations and ensuring an equal treatment of survivor's pension rights acquired prior to 1995. 

The Deputies decided to resume consideration of this item:

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction (friendly settlement), if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures, in particular, on further legislative or other measures.


- Case concerning the lack of oral hearing

30003/02
Stojakovic, judgment of 09/11/2006, final on 09/02/2007

The case concerns the lack of an oral hearing before a ministerial Appeals Commission, in October 2000, in disciplinary proceedings to demote the applicant (violation of Article 6§1).

The European Court noted that the applicant was in principle entitled to a hearing before the first and only tribunal, i.e. the Appeals Commission. It considered there was no exceptional circumstance to justify dispensing with a hearing in the this case, the more so in that the applicant had asked the Appeals Commission to hear a witness in the context of a hearing and later complained to the Constitutional Court that the Appeals Commission had taken its decision after a private hearing.

Individual measures:
• Information is expected on the current situation of the applicant and in particular whether he may request reopening of the proceedings in question.

General measures: According to Article 40§1 of the Code of General Administrative Procedure (Allgemeines Verwaltungsverfahrensgesetz), which governs hearings before Appeals Commissions, “oral hearings shall be held in the presence of all known parties and the necessary witness and experts”. The European Court noted that it was a consistent practice of administrative authorities to hold oral hearings in camera unless the law provides otherwise, as it was commonly understood that the principle of publicity did not extend to administrative proceedings.

• Information is expected on current practice before Appeals Commissions with respect to the right to a hearing and on measures taken or envisaged to adapt it to the European Court's requirements in similar situations.

A summary of the European Court's judgments and decisions concerning Austria is regularly prepared by the Federal Chancellery and disseminated widely to relevant Austrian authorities as well as Parliament and courts. Furthermore, judgments of the European Court are accessible to all judges and state attorneys through the internal database of the Austrian Ministry of Justice (RIS). Judgments of the European Court concerning Austria are habitually published in a summary version via www.menschenrechte.ac.at together with a link to the European Court's judgments in English. 

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of further information to be provided on individual and general measures.

- 2 cases against Azerbaijan

- Cases concerning the failure or substantial delay by the administration in abiding by final domestic judgments

33343/03
Tarverdiyev, judgment of 26/07/2007, final on 26/10/2007

31556/03
Efendiyeva, judgment of 25/10/2007, final on 25/01/2008

These cases concern a breach of the applicant’s right to a fair hearing on account of the failure to enforce (case of Tarverdiyev ) or the delay in the enforcement (case of Efendiyeva) of a final judgment (violation of Article 6§1). 

In the case of Tarverdiyev, the applicant was the Forestry Director of the Ismayilli Region until May 2001 when he fell ill and, while in hospital, was dismissed. He brought proceedings against the Ministry of Environment. By a judgment delivered on 20/08/2001, the Narimanov District Court ordered his reinstatement but this judgment was never executed.

In the case of Efendiyeva, a final judgment ordering the applicant’s reinstatement in her post as Medical Director of the Republican Maternity Hospital and payment of compensation for wrongful dismissal.The Court noted that the judgment of the Nasimi District Court of 9/09/1994, which was not enforced until July 2007, had remained unenforced, following the Convention’s entry into force in Azerbaijan (15/04/2002), (violation of Article 6§1)

Moreover, the Court held that, by failing to comply with the judgment of the Nasimi District Court of 9/09/1994, the authorities prevented the applicant from receiving the sums due to her, an unjustified interference in her right to peaceful enjoyment of her possessions (violation of Article 1 of Protocol No. 1)

Individual measures: 

1) Tarverdiyev case: The applicant submitted no claim for just satisfaction within the time‑limit set by the Court but asked that the judgment of 20/08/2001 be enforced. The Court recalled that the most appropriate form of redress in respect of a violation of Article 6 is to ensure that the applicant as far as possible is put in the position he would have been in had the requirements of Article 6 not been disregarded. The Court considered that the government should secure, by appropriate means, the enforcement of the domestic judgment at issue. It is for the respondent state to consider whether such means would involve reinstating the applicant in an equivalent job at an equivalent institution or, if this is not possible, granting him reasonable compensation for non-enforcement, or a combination of these and other measures.

( Information of the Azerbaïdjani authorities (14/04/2008): by decision of 29/06/2007 the Court of Appeal of the Republic of Azerbaijan “upheld the applicant’s refusal from his claim against the Ministry of Environment and Natural Resources for reinstatement in his job, compensation for pecuniary and non-pecuniary damage, quashed the Judgment of the Narimanov district court of 20/08/2001 (which ordered the applicant’s reinstatement to his former post) and cancelled the proceeding on the case”.

This decision of the Court of Appeal was given before the judgment of the European Court.

On 30/12/2007, the applicant wrote to the European Court to stress that he had not waived his claims and to demand, once again, the assistance of the Court for being reinstated in his post of Director.

• Assessment: therefore, the adoption of individual measures remains awaited.

2) Efendiyeva case: The European Court considered that the question of the application of Article 41 (just satisfaction) was not ready for decision.

The applicant was reinstated in her post on 11/07/2007. Some of the violations have therefore been remedied.

• The issue of other possible individual measures will be examined later in the light of the judgment of the Court on Article 41 of the Convention.
General measures: 

• Translation and publication of the European Court’s judgment are awaited, as well as their dissemination to the Ministry of Justice, the President’s office, the Ombudsman, the Constitutional Court and to the Ministry of Environment (in the case of Traverdiyev). Information is also awaited on measures envisaged by the authorities to avoid repetition of the violation.

( Detailed information is also awaited on enforcement proceedings currently in force and on effective remedies available to complain and obtain compensation in case of delay in the enforcement of domestic decision of justice.

The Deputies decided to resume consideration of these items:

1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary, in the case of Tarverdiyev;

2.
at the latest at  their 1st DH meeting in 2009, in the light of information to be provided on general measures and, as regards the case of Traverdiyev, on individual measures ;

3.
once the Court has given judgment under Article 41 in the case of Efendiyeva, for examination of possible individual measures.

- 23 cases against Belgium

13178/03
Mubilanzila Mayeka and Kaniki Mitunga, judgment of 12/10/2006, final on 12/01/2007

The case concerns the refusal of the Belgian authorities to authorise a Congolese child, then aged five (the second applicant), to enter Belgium. Arrived in August 2002 at Brussells-National Airport without the necessary travel and immigration papers, she was on her way to Canada, where her mother (the first applicant) had first obtained refugee status in July 2001, then in 2003 permanent residence. The child’s request for asylum was declared inadmissible by the Aliens Office, which refused her leave to enter and gave directions for her removal. She was detained for two months in a closed centre for adults then expelled to her country of origin.

The European Court considered that both applicants had undergone inhumane treatment, first because of the detention (in a closed centre for adults) of the child – who, the European Court noted, was in an extremely vulnerable situation, and secondly because of the child’s deportation, for which no adequate preparation, supervision and safeguards had been provided (violations of Article 3). 
The Court also found that both applicants had suffered a breach of their right to their family life, also on account of the child's detention and expulsion, because far from assisting her necessary reunification with her mother, the authorities' actions in fact hindered it (violations of Article 8).

Furthermore, the Court found, in particular in view of child’s conditions of detention, that the Belgian legal system at the time and as it functioned in this instance did not sufficiently protect the second applicant's right to liberty (violation of Article 5§1). 

Finally, the Court found that the child had no effective remedy, as she has been deported notwithstanding the application lodged by her lawyer to have the deportation order annulled (violation of Article 5§4).

By the end of October 2002, the second applicant joined her mother in Canada following interventions by the Belgian Prime Minister and his Canadian counterpart.

Individual measures: The second applicant is no longer detained, mother and daughter now lawfully residing in Canada. In addition, the European Court awarded just satisfaction to each of the applicants in respect of non-pecuniary damage sustained.

• Assessment: accordingly, no further individual measure seems necessary.
General measures: The findings of the Court all concern the detention and the deportation of an unaccompanied foreign minor (mineur étranger non accompagné, so called “MENA”), “a category in respect of which there was a legal void at the time” (§ 82 ; see also § 56).

1) Detention (violations of Articles 3, 5§1 and 8): With regard to this detention, the European Court noted in particular that the child was in an extremely vulnerable situation on account of her very young age, the fact that she was an illegal immigrant in a foreign land and the fact that she was unaccompanied by her family from whom she had become separated.

• Measures adopted: Since the material time, there have been substantial changes concerning the way in which MENA are taken into care. They are now assisted by a guardian and they may no longer be detained in closed centres.

- A system of legal representation of MENA has been set up since 01/05/2004. A guardian is attributed to each MENA. The guardian’s mission is to represent the MENA for all legal steps and in all proceedings (e.g. applications for asylum or leave to remain in Belgium, appeals, request the assistance of a lawyer, search members of the MENA’s family, etc.) and to take him or her into care during his or her  whole stay in Belgium (e.g. aftercare, psychological counselling, educational support, looking for lasting solutions in accordance with the MENA’s interest, explaining the decisions taken in respect of him of her, manage their  property etc.). The guardian makes a report on the personal situation of the MENA within 15 days from his appointment. A specific pool of guardians has been set up with a view to ensuring legal representation of MENAs as soon as they are intercepted at the Belgian border.

A Guardianship Department (“service des tutelles”) co-ordinates and controls the material organisation of the guardians’ work. Agents of the Department are constantly on duty, it can be contacted any time. Among others, the Guardianship Department appoints the guardians, identifies the MENA, if their real age is contested it organises medical examination to determine the age, it co-ordinates the contacts with the relevant Belgian authorities (asylum, entrance on the territory, leave to stay, housing etc.) and with the authorities of the MENA’s country of origin (in particular in order to find the family or any other structure to take the MENA into care), etc.

- The housing of the MENA has also been modified, in particular by the law of 12/01/2007 on 

asylum seekers (entry into force 07/05/2007) and the Royal Decree of 09/04/2007. The law provided for the creation of Observation and Guidance Centers (“Centres d’observation et d’orientation”, so called “COO”). The stay in the COO must allow the MENA to be observed, in order to draw his first medical, psychological and social profile, and to detect a possible vulnerability in order to direct him/her towards a structure that can take him most adequately into care. All MENA are treated equally in the COO, whatever their administrative situation (asylum seekers or others).

Concerning in particular the case of MENA arriving at the border without the necessary papers (as in this case), the law puts an end to their detention in closed centres. The MENA – whose minor status is not contested – is directed within 24 hours to a COO and the Guardianship Department immediately appoints his final guardian. If it is contested that the young person concerned is really minor, he/she is maintained in a closed centre for the period strictly necessary to organise a medical examination to determine his or her age, which must take place within three working days from arrival at the border. This delay may be in exceptional circumstances extended by three further working days if the medical examination could not take place due to unforeseen circumstances. The Guardianship Department organises the examination and appoints a provisional guardian. Following identification, if it is established that they are minor, the MENA are transferred within 24 hours (from the notification of this decision) to a COO.

If no decision to deport has been implemented within 15 days (plus 5 days in case of exceptional circumstances duly motivated), the MENA is authorised to enter in Belgium.

It can finally be noted, concerning MENA who are already in Belgium, that after their stay in COO, a second stage takes place: in view of the first psychological and social profile of the MENA, he/she is directed to a centre “adapted to his/her specific needs” and must define, together with the guardian, a project for his life, a “lasting solution”.

• The assessment of these measures is ongoing.

2) Deportation (violations of Articles 3, 5§4 and 8): The deportation was censured by the European Court on account of following elements. First, it noted that the Belgian authorities made arrangements for the second applicant's deportation on the day after the child’s lawyer lodged an application to the competent Court (“chambre du conseil“) for release, that is to say even before it had delivered its decision. It also noted that the Belgian authorities stood by their decision to proceed with the second applicant's deportation on the date arranged in advance, despite new factual developments, namely: the competent court’s decision of the previous day to order the child’s immediate release on the grounds that her detention was unlawful. The child was deported even though the twenty-four hour period for an appeal by Crown counsel, during which a stay applied, had not expired. Finally, the United Nations High Commissioner for Refugees (HCR) had informed the authorities that the first applicant had acquired refugee status in Canada. The Court also censured the way in which the deportation had taken place: the child travelled alone; no satisfactory care in Congo had been organised; the mother has only been informed a posteriori of the deportation. Finally, the Belgian state failed to comply with its positive obligations, including an obligation to take care of the second applicant and to facilitate the applicants' reunification.
• Measures adopted by the authorities: The Law of 12/01/2007 mentioned above provides that the MENA’s deportation towards his/her country of origin may only be envisaged if this is in conformity with “the best interests of the child” (Article 37 of the Law, and Article 4 of the Royal Decree of 09/04/2007) and if it aims at re-unifying the child and his/her family, who can take care of him adequately. Furthermore, no deportation is possible if the MENA’s guardian has not been associated effectively in searching for a lasting solution in conformity with the best interests of the child (on the guardian’s role, see above). If need be, the guardian may appeal to challenge a deportation order and request a leave to remain in Belgium.

Concerning the measures taken so that the competent authorities are informed of the Convention’s requirements, it may be noted that the judgment of the European Court has been published in the three official languages on the Internet site of the Ministry of Justice (Service Public Fédéral de la Justice); furthermore, the case has been widely reported in the media and widely disseminated and discussed in relevant academic and professional circles (in particular, several articles have been published). The judgment has also been widely disseminated to the authorities concerned, in particular: the Office for Foreigners - Ministry of Internal Affairs (Service Public Fédéral Intérieur). Public Prosecutors General have been requested to send the judgment out to all courts in Belgium (several Courts of Appeal confirmed the dissemination). The Ministry of Foreign Affairs has also been asked to disseminate the judgment. 

• The assessment of these measures is ongoing. In any case it could be useful to confirm that the dissemination announced has been carried out (in particular by the Ministry of Foreign Affairs).

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009 in the light of an assessment of the general measures and of clarification to be provided on the dissemination of the European Court’s judgment.

48386/99
Cottin, judgment of 02/06/2005, final on 02/09/2005

32576/96
Wynen, judgment of 05/11/02, final on 05/02/03

This case concerns an infringement the right of the applicants, an individual and an association, to a fair trial before the Cour de cassation in that their complementary observations were declared inadmissible because they were handed in late. The applicants’ sentence in 1995 to a deferred fine became final following the proceedings at issue. 

In finding the violation, the European Court considered that Article 420 bis of the Code of Criminal Investigation (Code d'instruction criminelle) which applied to the plaintiff at appeal and which required plaintiffs to file pleadings within two months of the registration of the application on the general list of the Cour de cassation, whereas no comparable deadline applied to defendants, breached the principle of equality of arms (violation of Article 6§1).

Individual measures: The European Court concluded that no pecuniary damage had been established and that the non-pecuniary damage was sufficiently compensated by the finding of the violation. According to the Law of 01/04/2008 on the reopening of criminal proceedings following judgments of the European Court of Human Rights, which entered into force on 01/12/2007, the applicant had the possibility to request the reopening of the proceedings at issue (see also the Göktepe case in section 6.1 at the 1028th meeting, June 2008). 
• Assessment: no further measure appears necessary.
General measures: As early as April 2003, the Belgian delegation had informed the Committee that the Prosecutor General of the Cour de cassation was considering a solution. At the 922nd meeting (April 2005), it was indicated that the Cour de cassation had issued a note suggesting that the European Court's judgment should be taken into account in law and that a bill amending the Code of Criminal Procedure was being discussed. A bill amending the Code of Criminal Procedure, inter alia to rectify the article at issue in this case had been drafted. However, to date it could not be adopted by Parliament and is at present in abeyance.
It is recalled that the judgment of the European Court was rapidly published on the Internet site of the Ministry of Justice and communicated to the Cour de cassation.
• Information is awaited on measures taken so that this reform is adopted. Information also seems necessary on the interim measures taken pending its adoption. 
The Deputies decided to resume consideration of this item at the latest at their 2nd DH meeting in 2009, in the light of further information to be provided concerning general measures, in particular on the detailed content and the progress of the legislative reform, as well as on possible further interim measures taken pending its adoption. 
42914/98
Capeau, judgment of 13/01/2005, final on 06/06/2005

This case concerns the violation of the right to the presumption of innocence (violation of Article 6§2). In 1994, the applicant was placed in pre-trial detention for nearly a month in connection with an arson investigation. As he had been found to have no case to answer at the end of the proceedings, he applied for compensation for the damage sustained as a result of being placed in pre-trial detention. This application was rejected by the Minister of Justice, and then, finally by the appeal board for wrongful pre-trial detention on 01/12/1997, on the ground that he had not provided evidence of his innocence, as required by a law of 13/03/1973. 

The European Court concluded that this requirement, although based on a legal provision, left a doubt with regard to the applicant's innocence. It considered that this reversal of the burden of proof, in compensation proceedings following a failure to indict, was incompatible with the presumption of innocence. 

Individual measures: By letter of 07/02/2006, the Belgian authorities indicated that the appeal board's decision was final and that a new examination of the application by this board was excluded. The applicant did not submit any claim in respect of just satisfaction before the European Court and he has not submitted any request before the Committee of Ministers.

• Assessment: this being so, no particular individual measure seems necessary 

General measures: The appeal board's reasoning criticised by the European Court was based on the Article 28§1b of the law of 1973 which required applicants to “present factual or legal elements proving their innocence”. 
Since the European Court's judgment was delivered, the bodies examining requests for compensation for wrongful pre-trial detention (i.e. the Ministry of Justice at first instance, and the appeal board) no longer examine the requirement of “presenting factual or legal elements proving their innocence” in cases where the suspects were found to have no case to answer at the end of the proceedings. In this respect the authorities provided as examples copies of two decisions of the appeal board of March and May 2005. In these decisions the appeal board did not examine the issue of whether the applicants “presented factual or legal elements providing their innocence” and referred to Article 6§2 of the Convention. It found that in case of conflict between a rule of a treaty which has direct effect in the Belgian domestic legal order and a rule of domestic law less favourable, the treaty rule prevails. This practice is still followed to date, by both the Ministry of Justice and the appeal board.

Furthermore, a draft law abrogating the legal requirement contrary to the Convention is currenlty under examination. 

• Further information is awaited with respect to this draft law. 
The Deputies decided to resume consideration of this item at the latest at their 2nd DH meeting in 2009, in the light of information to be provided on general measures, in particular on the draft amendment to Article 28§1b of the law of 1973.


- Cases of length of proceedings concerning civil rights and obligations before the Conseil d'Etat
49204/99
Entreprises Robert Delbrassinne S.A., judgment of 01/07/2004, final on 01/10/2004

37330/02
Defalque, judgment of 20/04/2006, final on 13/09/2006

43542/04
De Turck, judgment of 25/09/2007, final on 25/12/2007

47295/99
Stoeterij Zangersheide N.V. and others, judgment of 22/12/2004, final on 22/03/2005

These cases concern the excessive length of proceedings concerning civil rights and obligations before the Conseil d'Etat (violations of Article 6§1). The period covered by the violations extends from 1975 to 2004.

The European Court noted that the length mainly resulted from the unexplained time taken by the Auditeur of the Conseil d'Etat to submit his report.

Individual measures: None: the proceedings are closed. 

General measures: The European Court's judgment in the case of Entreprises Robert Delbrassinne S.A. was notified to the Auditeur général of the Conseil d'Etat and the Minister of the Interior and published on the Internet website of the SPF (Service public fédéral, i.e. Ministry of Justice) in the three national languages. 

The authorities also provided information about a proposed reform of the Conseil d'Etat, aiming at reducing its backlog (in particular regarding proceedings concerning the rights of aliens). The structural and organisational measures envisaged included in particular: eliminating the non-judicial functions of the Conseil d'Etat, improving the functioning of sections, in particular in the light of the results of the work of the section president in charge of organisation, giving a clearer definition of the tasks of the registrar, deputy registrar and administrator. The government also foresees the introduction of modern management (including a system of terms of office for certain functions and an evaluation system for magistrates) as well as simplified procedures in some cases. New judges were also to be recruited to deal with the judicial backlog. 

The authorities have indicated that the Law reforming the Conseil d’Etat has now been adopted.

( Bilateral contacts are under way concerning the content of this law, with a view to its assessment.

The Deputies decided to resume consideration of these items:

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on payment of the just satisfaction, if necessary;

2.
at the latest at their 2nd DH meeting in 2009, following the bilateral contacts under way concerning the assessment of the general measures adopted and in particular the Law adopted. 


- Cases of length of judicial proceedings and lack of an effective remedy

49525/99
Dumont, judgment of 28/04/2005, final on 28/07/2005

24731/03
Barbier, judgment of 20/09/2007, final on 20/12/2007

50575/99
De Landsheer, judgment of 15/07/2005, final on 15/10/2005

27535/04
De Saedeleer, judgment of 24/07/2007, final on 24/10/2007

51788/99
De Staerke, judgment of 28/04/2005, final on 28/07/2005

31634/03
Denée, judgment of 04/12/2007, final on 04/03/2008

21861/03
Hamer, judgment of 27/11/2007, final on 27/02/2008

6203/04
Iwankowski and others, judgment of 27/11/2007, final on 27/02/2008

18211/03
Lenardon, judgment of 26/10/2006, final on 26/01/2007

52098/99
Leroy, judgment of 15/07/2005, final on 15/10/2005

46046/99
Marien, judgment of 03/11/2005, final on 03/02/2006

40628/04
Nagler and Nalimmo B.V.B.A., judgment of 17/07/2007, final on 17/10/2007

25864/04
Raway and Wera, judgment of 27/11/2007, final on 27/02/2008

52112/99
Reyntiens, judgment of 28/04/2005, final on 28/07/2005

50236/99
Robyns de Schneidauer, judgment of 28/04/2005, final on 28/07/2005

These cases concern the excessive length of civil proceedings (Barbier, De Landsheer, De Saedeleer, Marien, Nagler and Nalimmo B.V.B.A., Raway and Wera, Reyntiens), as well as of criminal proceedings in which the applicant were either accused or civil parties (violations of Article 6§1). Seven of these fifteen cases concern only or mostly excessively lengthy proceedings before the Brussels Tribunal de première instance. Proceedings began between 1982 and 1997 and were all closed when the European Court delivered its judgments, except in the Leroy, Barbier (case pending for more than 25 years) and Denée cases.

The Raway and Wera case also concerns the absence of an effective remedy to obtain the finding of a violation on account of the excessive length of civil proceedings (violation of Article 13).

Individual measures: in the Leroy, Barbier and Denée cases: acceleration of the proceedings, if still pending.

• Information in this respect is awaited. 

In the other cases: no measure necessary (proceedings closed).

General measures: The Belgian authorities state that there is no structurel problem in Belgium with regard to the length of proceedings, be they civil or criminal. However, it has been found that the length of certain criminal proceedings poses problems, both at the preliminary stage of proceedings (this question is being examined separately by the Committee, see the case of Stratégies et Communications and Dumoulin against Belgium, in section 6.2) and before the Courts when deciding on the merits.
Brussels Courts nevertheless constitute a specific problem. Concerning the Brussels first instance courts, the authorities indicated that the excessive length of proceedings is in particular the result of the difficulty of recruiting magistrates, a problem related to the conditions of use of languages in the judicial field. Concerning the Brussels Court of Appeal, the question of the length of proceedings has been examined separately by the Committee – see the case of Oval S.P.R.L. against Belgium and other similar cases in section 6.2). 

1) Measures to avoid excessive length of judicial proceedings

a) At national level:  The Belgian authorities have adopted measures in recent years to ensure reasonable length of judicial proceedings. A number of measures have already been presented in the context of, inter alia, the Oval S.P.R.L. case (see above). Among others: the setting-up of a system of supplementary chambers and additional judges, procedural measures to give judges inter alia a more active role in proceedings, increase in staff, etc. Most of these measures come within the scope of a general plan (Plan Thémis) drawn up by the Belgian Minister of Justice.
Further to these measures, the Law of 26/04/2007 amending the Judicial Code with a view to reducing the judicial backlog has been adopted (published in the Belgian Official Journal - Moniteur Belge -  on 12/06/2007). It contains several provisions to reduce the length of proceedings, from the preliminary stage to the moment where the judgment is delivered. The law sets out to enhance the sense of responsibility of both judges and parties by, for example: accelerating the exchange of arguments between parties and ensuring that judges determine from the beginning a schedule for the most important steps of the proceedings. Sanctions (fines) are also provided against parties who manifestly waste time or otherwise abuse the proceedings. Better control is also established of the time taken by the judges to deliver judgment: the law laws down time-limits for judges’ deliberations. If these limits are exceeded, judges are answerable to their hierarchical superiors. I f no solution or valid justification is found the delay, disciplinary sanctions may be imposed in the form of deductions from salary. 

Finally, the budget of the Ministry of Justice has been increased. In 2008, it was raised by 4,7% compared to 2007, providing more means for logistics (e.g. further development of IT systems, fitting out of courts and tribunals) and increases in staff (e.g. for the courts and tribunals, with a priority for the courts responsible for the execution of sentences. Between 1998 and 2008, the budget of the courts and tribunals increased from 485,8 million euros to 846,6 million euros. In 2007, almost 2 500 computers were delivered and installed in various courts and tribunals.

Positive results are registered (see Justice en chiffres 2008, a publication of the Service Public Fédéral Justice, www.just.fgov.be). For example, concerning the tribunaux de première instance: in civil matters, the number of registered new cases rose by 3% between 2000 and 2006, whereas the number of closed cases rose by 23% during the same period. In criminal matters, the number of cases pending on the 1 January diminished by 15% between 2000 and 2006. Concerning Courts of Appeal, in civil matters, the number of pending cases reduced by 41% between 1999 and 2007/


b) Brussels courts: In addition to the measures taken nationally to ensure speedier proceedings (including the Law of 26/04/2007), measures have also been taken for the benefit of Brussels courts. 

Concerning first instance courts and in particular the difficulties of recruiting magistrates, a problem related to the conditions of use of languages in the judicial field, specific measures have been taken (see also the information provided by the Belgian authorities to the Venice Commission (document CDL(2006)026) ). In particular, the Law of 18/07/2002 amending the provisions regulating the conditions of use of languages in the judicial field to simplify the requirements of bilingualism for magistrates and give more means to judge cases in the French language, in the majority before the Brussels courts.
Concerning the Brussels Court of appeal, the Committee of Ministers has already been informed of the measures taken (Oval S.P.R.L. case, mentioned above, in Section 6.2). In this respect, the Committee was informed in particular that the problem of the backlog of the Court of Appeal had been solved (see agenda of the 914th meeting (February 2005), Section 6.1, Volume I).

• Information would be useful as to the situation before the Brussels first-instance courts, with respect to length of proceedings and backlog. 


2) Remedies in respect of the excessive length of judicial proceedings

a) In civil justice: in its decision on the admissibility in the case of Depauw against Belgium (application No.2115/04, decision of 15/05/2007), the European Court held that since the 28/03/2007, there exists an action for damages which constitutes a remedy to complain about the excessive length of civil proceedings. This remedy relies on case-law having a sufficient degree of legal certainty (judgment of the Court of cassation of 28/09/2006). Furthermore, it is recalled that the Law of 21/04/2007 amending the Judicial Code with a view to reducing the judicial backlog contains certain provisions enabling a request for acceleration of civil proceedings.

b) In criminal justice: the examination of this question is in line with the spirit of Recommendation Rec(2004)6 of the Committee of Ministers to member states (improvement of domestic remedies) and with the practice which developed within the Committee. According to the information provided in the above-mentioned Venice Commission document there is no specific remedy whereby the acceleration of criminal proceedings may be requested or compensation awarded for their excessive length. On the other hand, Article 21 ter (entered into force on 12/12/2000) of the preliminary part of the Code of Criminal Procedure provides a penalty in respect of excessive length of criminal proceedings. According to this article, “if the length of criminal proceedings exceeds a reasonable time, the judge may pass sentence by means of a simple finding of guilt or impose a lighter sentence than the minimum sentence stipulated by law” 

In its decision on the admissibility in the case of Hermanus against Belgium (application No. 49195/99, decision of 18/09/2001) among others, the European Court held that in Belgium it is possible for a person having criminal charges against them to request the Court to find, at the stage of the examination of the merits, that the principle of reasonable delay has been infringed, and to redress such violation of Article 6, which constitutes an internal remedy within the meaning of Article 35§1 of the Convention.

The Deputies decided to resume consideration of these items :

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary, and 

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual measures, namely the acceleration of the proceedings in the cases where there are still pending, and general measures.
- 28 cases against Bulgaria

64209/01
Peev, judgment of 26/07/2007, final on 26/10/2007

The case concerns the publication in May 2000 of a letter written by the applicant, a criminological expert employed by the Supreme Court prosecutor, in which he expressed criticism of the Prosecutor General. The same day the prosecutor’s department searched the applicant’s office without legal authority and seized a letter of resignation he had drafted. Two days later, the Prosecutor General ordered that his contract should be terminated on the basis of this resignation letter.

The European Court considered that these measures, taken without legal basis, violated the applicant’s right to respect for his private life (violation of Article 8).

It also concluded that the measures amounted to reprisals for the applicant’s public accusations (violation of Article 10). 

It finally found that no remedy had been available to the applicant whereby he might effectively complain about the breach of his freedom of expression or obtain redress for the unlawful search of his office (violation of Article 13 in conjunction with Articles 10 and 8). 

Individual measures: The domestic courts declared in March 2002 that the termination of the applicant’s contract had been unlawful, ordered his reinstatement to his former post and awarded him compensation. The European Court awarded just satisfaction in respect of non-pecuniary damages sustained. 

• Information is awaited as to whether the items unlawfully seized from the applicant’s office had been restored to him. 

General measures: 

• Information is awaited on any measures envisaged to provide effective remedies for cases of unlawful seizure or breach of the freedom of expression. Information is also awaited on publication and dissemination of the European Court’s judgment to the prosecution authorities. 
The Deputies decided to resume consideration of this item: 

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.

43577/98+
Nachova and others, judgment of 06/07/2005 - Grand Chamber

45500/99
Tzekov, judgment of 23/02/2006, final on 23/05/2006
The Nachova and others case concerns the killing of the applicants’ relatives, Mr Angelov and Mr Petkov, by a military policeman who was trying to arrest them. The two men were conscripts in the Bulgarian army, both aged 21 and of Roma origin, who were wanted by the military police following their escape from the place where they were serving short terms of imprisonment for repeated absence without leave. Neither man was armed. The European Court considered that Mr Angelov and Mr Petkov were killed in circumstances in which the use of firearms was not justified and that the relevant law and practice on the use of force during arrest, falls well short of the level of protection of the right to life required by the Convention (violation of Article 2). The case also concerns the lack of effective investigation by the Bulgarian authorities into the deaths of the two men (violation of Article 2) and finally to the authorities’ failure to fulfil their procedural obligation to investigate whether or not possible racist motives may have played a role in the events (violation of Article 14 taken in conjunction with Article 2).  

The Tzekov case concerns ill-treatment inflicted on the applicant by police officers in 1996, when they shot him in the course of a police operation aiming at stopping his vehicle to check his identity. It also concerns the lack of an effective investigation by the Bulgarian authorities of this ill-treatment caused by the police officers’ actions (procedural and substantive violations of Article 3). The European Court noted in particular that the National Police Act permitted the use of firearms by police officers in order to arrest an individual, even in circumstances where such a measure is not strictly necessary and proportionate. 

Individual measures: 


1) Nachova case: The investigations into the killings had been closed by the prosecutor in 1997. Following the European Court’s judgment, the Prosecutor General’s Office indicated that a judgment of the European Court should be considered a new fact and should be taken into account in the evaluation of the possibility of cancelling the decision to close the criminal proceedings in the applicants’ case. In accordance with these conclusions the criminal file, together with a copy of the judgment of the European Court, were sent to the Prosecutor’s Office in Pleven, competent in this situation. 

• Information provided by the Bulgarian authorities (letter of 20/03/2008): A new investigation has been opened into the killing of the applicants. Most of the concrete investigative steps omitted during the initial investigation, but pointed out by the European Court in its judgment as having been necessary, have been taken. More concretely, these comprise: a) additional questioning of the witnesses in this case, as well as questioning of two additional eye-witnesses; b) investigative experiments on the scene of the events, including reconstituting the facts and examining the shot trajectory, the possibility to see and hear, the exact placement of the bodies of the victims and of the officer who shot during the shooting; and c) new forensic and ballistic reports, which have confirmed the findings of the previous ones. Further, special attention has been paid during the additional investigation on whether the officer who shot had acted in compliance with the regulations governing the use of firearms. The competent prosecutor concluded, his decision being later confirmed by the appellate prosecutor, that the officer had acted in accordance with the rules applicable at the time governing the use of firearms (Regulations on the functioning of military police).

• Information is awaited about: whether the decision of the appellate prosecutor is definitive. 

2) Tzekov case: The Supreme Prosecutor’s Office of Cassation expressed the view that the criminal investigation could not be reopened as the decision to discontinue it had been taken by a prosecutor and not by a court. At the same time, the decision to discontinue the proceedings was examined ex officio by the competent appellate prosecutor. In 2007 the appellate prosecutor upheld this decision as lawful and justified. Furthermore, the expiry of the limitation period was emphasised.  

• Assessment: in these circumstances, no further individual measure appears necessary in the Tzekov case. 

General measures: 


1) Publication and dissemination: The judgments of the European Court in both cases have been published on the website of the Ministry of Justice www.mjeli.government.bg . 

The Nachova judgment has been also published in the new quarterly journal European Law and Integration, which is published by the Ministry of Justice in 1000 copies and distributed to magistrates and academics. It has been sent to the military courts and prosecuting organs, as well as to the Ministry of the Interior and to the Ministry of Defence, with a circular letter explaining the most important conclusions of the European Court, and in particular the fact that the Convention prohibits the use of fire-arms during arrest of fugitives who are not dangerous (a copy of this letter was provided). 

• Confirmation is awaited of the dissemination of the Tzekov judgment to the competent investigation organs in order to draw their attention to the deficiencies of the initial enquiries conducted in these cases.  


2) Use of force and firearms during arrest (violation of the material aspect of Articles 2 and 3): The authorities consider that the seminars on the Convention and the European Court's case-law organised by the National Institute of Justice are relevant measures for the execution of these cases (more that 23 seminars for more than 798 participants - judges, prosecutors and national experts - took place in the period 2001-2006, of which 4 seminars on Articles 2, 3,13 and 14). 
In June 2006, the Ministry of Justice asked Prosecutor General’s offices in courts of appeal for information on complaints concerning allegations of ill-treatment inflicted during arrest lodged between 2002 and 2004, and on their outcome. A report drawn up by military prosecutors was provided concerning the results of the investigations of cases of allegations of police violence for 1999-2005 (see the cases of the Velikova group, Section 4.2, December 2008).

In October 2007, the Directorate for Legislation within the Ministry of Justice expressed the view that an appropriate legal framework on the use of force during arrest by ordinary police already existed and that the violations found by the European Court were due to the incorrect application of this legal framework. 

• Assessment: In this context it should be noted that the European Court clearly stated, in both the Nachova and Tzekov cases, that the legal framework governing the use of force during arrest by military and ordinary police falls short of the level of protection of the right to life and the prohibition of ill-treatment required by the Convention. 
Following the European Court’s judgment, the Ministry of Defence has adopted a regulation defining the circumstances in which military police may use force and firearms. This regulation provides an obligation of a careful assessment of the nature of the offence committed by an individual and the threat that he or she poses.

• Are expected: A copy of this regulation and the translated summary of the relevant provisions are expected in order to assess the necessity of adopting further measures as regards regulations concerning military police. Information would also be appreciated about what measures the Bulgarian authorities envisage to take in order, more particularly, to bring the National Police Act in line with the requirements of the European Court in the area of use of firearms. 

3) Violation of Article 2 (procedural aspect): As regards the improvement of investigations carried out when individuals have been killed as a result of the use of force, a great part of the general measures adopted or under way within the framework of the Velikova case (Section 4.1), are also relevant to the present case. 


4) Violation of Article 14 taken in conjunction with Article 2: The authorities are of the opinion that no amendment of the Criminal Code is needed to guarantee fulfilment of prosecutors’ obligation to determine whether or not possible racist motives played a role in an excessive use of force during arrest. 

The Ministry of Justice indicated in the circular letter, sent to the military authorities and to the Ministry of Defence for the dissemination of the judgment (see above), that Bulgaria’s obligations under the Convention can be fulfilled in an appropriate manner by drawing up instructions for the attention of prosecution authorities indicating their obligation to investigate possible racist motives in similar cases.

Subsequently, the Ministry of Defence, in particular its service responsible for the military police, brought the judgment to the attention of the competent authorities. Concrete instructions were given to the military police in order to prevent similar violations in the future. The Government Agent asked the Military Prosecutor of Appeal whether his office has drawn up instructions for the attention of investigating bodies in line with the judgment of the European Court.
• Copies of those instructions would be useful.
The Deputies decided to resume consideration of these items at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on individual and general measures.

51343/99
Angelov Angel, judgment of 15/02/2007, final on 15/05/2007

The case concerns the lack of access to a court due to the unmotivated dismissal of the applicant’s petition for review (cassation) by the Supreme Court of Cassation (violation of Article 6§1).The European Court noted that the order dismissing the applicant’s petition as time-barred could not be seen as a justified enforcement of a legitimate procedural limitation on the applicant’s right of access to a court as it did not indicate the dates on which the relevant time-limit had started to run and expired and the date on which the appeal had been submitted.

Individual measures: The applicant was sentenced to a year's imprisonment, suspended. In addition his driving licence was suspended for a year. 

Under the Code of Criminal Procedure (Articles 421§2 and 422§1, p. 4) when a judgment of the European Court has found a violation of the Convention which is decisive for the criminal proceedings, the Prosecutor General is obliged to request the reopening of the proceedings in question within one month from the date upon which he took cognisance of the judgment of the European Court. In addition the European Court awarded the applicant just satisfaction for non-pecuniary damage.

• Information is expected on the current situation of the applicant and whether the Prosecutor General has requested the reopening of the proceedings.
General measures: The European Court noted that the order of the Supreme Court of Cassation dismissing the applicants petition for review (cassation) as time-barred was made on a standard form which did not mention any dates (§18). 

• The authorities are invited to provide information on measures taken or envisaged in order to comply with the requirements of the European Convention.

• Information is awaited concerning the publication of the European Court's judgment and its dissemination to relevant courts and authorities, to raise domestic courts' awareness of the Convention's requirements as they result from this case.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.

68490/01
Stankov, judgment of 12/07/2007, final on 12/10/2007

This case concerns the violation of the applicant’s right to access to court, in proceedings for damages brought by the applicant against the state, because he had to pay court fees which deprived him of almost all the compensation the state had been ordered to pay him for unjustified pre-trial detention (violation of Article 6§1). 
Individual measures: The European Court awarded just satisfaction in respect of pecuniary damage equivalent to the loss of compensation in excessive court fees

• Assessment: no further individual measure appears necessary.
General measures: Under the State Fees Act (sections 1-4) a court fee at the flat rate of 4% is payable in respect of pecuniary claims. Where the plaintiff succeeds fully or partly, the defendant must pay costs, including court fees, proportionate to the successful part of the claim. Under the State responsibility for Damage Act (section10§2), where a claim for damages is wholly or partly dismissed, the plaintiff is to pay the court fees and costs due. The courts have interpreted this provision as meaning that plaintiffs should pay court fees amounting to a fixed percentage from the dismissed part of their claims. As a result, where the plaintiff indicates too high an amount in the claim form, the court fees may exceed the sum awarded in damages

The Code of Civil Procedure (Article 63§1(b)) provides for a waiver in cases of indigence. However, this has been interpreted in a Supreme Court judgment (of 1995) to apply solely as regards fees due upon the submission of claims, but not in respect of the outcome of the proceedings. 

• Information awaited on measures envisaged to avoid similar violations. In this respect solutions proposed by the Court in respect of other member states (§ 24-42 of the judgment) could be considered. Translation, publication and dissemination of the judgment of the European Court are expected.
The Deputies decided to resume consideration of this item:

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information on the payment of just satisfaction if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures.
- Cases concerning the failure or substantial delay by the administration in abiding by final domestic judgments

CM/Inf/DH(2007)33
44076/98
Angelov, judgment of 22/04/2004, final on 22/07/2004

39609/98
Mancheva, judgment of 30/09/2004, final on 30/12/2004

45466/99+
Rahbar-Pagard, judgment of 06/04/2006, final on 06/07/2006

67353/01
Sirmanov, judgment of 10/05/2007, final on 10/08/2007

These cases concern the impossibility for the applicants to obtain execution, between 1996 and 1998, between 1996 and 2000, between 2001 and 2003 and between 1999 and 2003 respectively, of final judgments ordering state institutions to pay them compensation for losses they had sustained as a result of an illegal conviction, an industrial accident, the late examination of a request for release and an unlawful detention (violations of Article 1 of Protocol No. 1 in all cases and also of Article 6§1 in the Mancheva, Rahbar-Pagard and Sirmanov cases).

In the Angelov case the European Court noted that the delay in the payment, added to the lack of any clear response to the numerous steps taken by the applicant, had had the effect of putting him in a position of uncertainty. Moreover, owing to high inflation and to the depreciation in the national currency during that period, the value of the applicant's debt had decreased without any default interest to offset the loss. Thus the depreciation of the debt had been exacerbated by the delay in enforcing it.  
In the Mancheva case the Court found that the problems encountered by the applicant were exacerbated by the absence in Bulgaria of any clearly regulated complaints procedure before an independent body with power to issue binding orders in cases where state institutions fail to execute judgments against them (§60 of the judgment). It should be noted in this respect that, at the material time compulsory execution of debts against state institutions was not possible under domestic law (§38 of the judgment). 
The Rahbar-Pagard case also concerns different violations related to the detention of the first applicant (violations of Article 5§3 and 4). 

Individual measures: The competent state institutions enforced the decisions given in the applicants' favour in the cases of Angelov, Mancheva and Sirmanov between 1998 and 2003. The applicant detained in the Rahbar-Pagard case died in 2003. The European Court awarded just satisfaction in respect of non-pecuniary damage.
General measures: 


1) Non-execution of final judgments (Article 1 of Protocol No. 1 and Article 6§1): 

• Information has been requested concerning: 

1) The relevant regulations and the practice followed by the competent courts when they have to execute judgments ordering them to pay compensation for illegal actions; 

2) The introduction into domestic law of an internal national mechanism for the execution of domestic judicial decisions by state institutions, as well as of an effective remedy against the excessive length of enforcement proceedings against state institutions; 

3) The publication and the dissemination of the judgments of the European Court to the domestic courts; 

4) In the Mancheva case, additional information is sought in particular on measures envisaged or already adopted to introduce in domestic law of an efficient mechanism for execution of judicial decisions against state institutions (initial phase letter of 04/04/2005). The authorities' attention was drawn to the experience of other member states in this area (see in particular the final resolution adopted in the case of Hornsby against Greece, ResDH(2004)81).

It should be noted that Article 519 of the new Code of Civil Procedure, in force as of 1/038/2008, expressly prohibits the forced execution of debts against state institutions. Nor is compulsory execution allowed on funds placed in the bank accounts of municipalities and other organisations as a result of state subsidies (Article 520).   

• Information provided by the Bulgarian authorities: The authorities indicated in December 2005 that a proposal had been made to the Council of Legislation of the Ministry of Justice to modify the provisions concerning execution of judicial decisions by state institutions. In January 2008, the Legal Committee of the Parliament concluded that the question of creating an internal national mechanism for the execution of domestic judicial decisions by state institutions was within the remit of the Ministry of Finance, and rejected the possibility of introducing a mechanism for the execution of judicial decisions against state institutions, with the argument that such a scheme did not exist in any other European legal system.  
The European Court's judgment in the Angelov case has been published on the website of the Ministry of Justice www.mjeli.government.bg and has been sent to the Supreme Court of Cassation. The judgments in the Mancheva and Rahbar-Pagard cases were also published on the same website. 

Moreover, the authorities consider that the seminars on the Convention and the European Court's case-law organised by the National Institute of Justice are also relevant measures for the execution of these cases (more that 23 seminars for more than 798 participants - judges, prosecutors and national experts - took place in the period 2001-2006). 
On 21 and 22/06/2007 a high level Round Table (organised by the Department for the Execution of Judgments of the European Court of Human Rights) between representatives of the Council of Europe and the authorities of different states was held to discuss solutions to the structural problems of non-enforcement of domestic court decisions (see the conclusions CM/Inf/DH(2007)33). In this context the representatives of the Bulgarian authorities exchanged their experiences on the measures taken or under way to prevent similar violations and examined possible further reforms to be adopted. 

• Bilateral contacts are under way on these issues

2) Violations related to detention pending trial (Article 5§§3 and 4): The Rahbar-Pagard case presents similarities to those of Assenov (judgment of 28/10/1998) and Nikolova (judgment of 25/03/1999) closed by Resolutions ResDH(2000)109 and ResDH(2000)110, following a legislative reform of criminal procedure which took effect from 01/01/2000 and to that of Kolev (Section 4.2). 
The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting in 2009, in the light of further information to be provided concerning general measures.

47797/99+
Kehaya and others, judgment of 12/01/2006, final on 12/04/2006 and of 14/06/2007, final on 14/09/2007 (Article 41)

The case concerns the failure by the Bulgarian courts to respect the final character of a judgment of 1996, ordering the restitution of certain plots of land to the applicants (violation of Article 6§1). In 2000, following proceedings brought by the local forest authority, the Supreme Court of Cassation reconsidered the issues determined in 1996 and found that the applicants were not legally entitled to the land in question. The Supreme Court of Cassation found that the decision of 1996 did not have res judicata effects to the forest authority, as this decision was given in proceedings which were administrative by their nature, with the participation of the restitution commission.  

The case also concerns a breach to the peaceful enjoyment of the applicants’ property, as the Supreme Court of Cassation’s decision of 2000 had the effect of depriving them of their possession, in violation of the principle of legal certainty. Furthermore, one of the applicants was fined in 1997 for having used the land which belonged to him according to the decision of 1996 (violations of Article 1 of Protocol No. 1). 

Individual measures: Under Article 41, the respondent state was to return to the applicants the ownership and possession of the plots of land at issue or, failing such restitution, the state was to pay the applicants within the same deadlines certain sums corresponding to the value of the property. The Bulgarian authorities did not return the land at issue to the applicants, but instead paid the amounts awarded by the European Court as compensation for pecuniary damage in case of non-restitution, as well amounts awarded in respect of non-pecuniary damages and for costs and expenses, into bank accounts specially opened for that purpose in the name of the applicants.

• Assessment: No other measure appears necessary.
General measures: The European Court noted in its judgment that according to the case-law prevalent at the material time, judgments concerning restitution of agricultural land (under the Agricultural Land Act of 1991) do not have res judicata effects. The contrary was stated in a decision of the Supreme Administrative Court of 2003 (decision 1021/2003, see §45 of the judgment of the European Court).  

• Information required: on the present practice followed by the Bulgarian courts as regards this question and, if appropriate, on the measures envisaged to guarantee that disputes decided by final decisions given in the framework of land restitution proceedings are not reconsidered as regards the same parties (the state should be considered as one party, even if it is represented by different authorities). 

In any event, it seems necessary to publish the judgment of the European Court and send it out to the relevant courts in order to allow them to take into account the considerations of the Court and to draw their attention to their obligations under the Convention.

The Deputies decided to resume consideration of this item:
1
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures.

42908/98+
Kirilova and others, judgments of 09/06/2005, final on 09/09/2005 and of 14/06/2007, final on 14/09/2007 (Article 41)

The case concerns the failure of the authorities to provide compensation to which the applicants were entitled under domestic law for the expropriation during the 1980s or the early 1990s of properties which had belonged to them or their ancestors (violation of Article 1 of Protocol No. 1). At the time of the expropriations the applicants were awarded compensation in the form of flats which the authorities undertook to build but which had still not been finished or handed over to the applicants when the European Court delivered its judgment (except in the case of Ms Shoileva-Stambolova and Mr Shoilev). 

The European Court noted in particular that the uncertainty the applicants faced for many years was coupled with the lack of effective domestic remedies to rectify the situation and the reluctance – even active resistance – of the competent authorities to provide a solution to the applicants’ problem. 

Individual measures: Ms Shoileva-Stambolova and Mr Shoilev received their flat in 2004. Mr Kirilov and Ms Schneider received the two flats which were due to them on 30/08/2006. The European Court ruled that in respect in the two remaining applicants - Mr Ilchev and Ms Metodieva – the authorities had to deliver to them the ownership and possession of the flats due, or, failing such delivery, to pay to them a monetary compensation (see the judgment on article 41). The authorities submitted in a letter of 31/03/2008 that Mr Ilchev would take possession of his apartment shortly. Ms Metodieva received the monetary compensation awarded by the European Court in case she was not given the flat due to her. The European Court awarded just satisfaction to all applicants in respect of damage resulting from the impossibility to use and enjoy their flats between 7/09/1992 (ratification of the Convention by Bulgaria) and their delivery. It awarded the applicants just satisfaction in respect of non-pecuniary damages. 

• Assessment: Information about the exact date on which Mr Ilchev took possession of the flat due to him will be appreciated.

General measures: 

• Information provided: The Ministry of Justice requested the competent institutions, particularly the Ministry of Regional Development and Public Works and the Ministry of Finance, to provide their evaluation on the appropriate general measures. It has been noted that the problem created by this kind of expropriations was settled for the future through legislative amendments of 1996 and 1998 (they provide pecuniary compensation for expropriation, as well as legal means whereby expropriated persons may challenge the expropriation if the compensation awarded is not paid). 

Under Article 9§2 of the Law on Public Works, the state budget provides resources for the compensation of owners in similar situations. The Law on the State Budget annually lays down the order of priority for spending the resources. In order to make such payments the Ministry of Finance must receive relevant information from municipalities concerning people whose property has been expropriated in accordance with the Law on Public Works and with Article 102 of the Property Act. The Ministry of Finance has been requested to be proactive in collecting the necessary information from the municipalities. Finally, the authorities consider that the seminars on the Convention and the European Court's case-law organised by the National Institute of Justice are also relevant measures for the execution of this case (more that 23 seminars for more than 798 participants - judges, prosecutors and national experts - took place in the period 2001-2006, of which 2 seminars on Article 1 of Protocol No. 1). 

The judgment of the European Court was published on the website of the Ministry of Justice www.mjeli.government.bg. 
• Information is awaited, in particular as regards: 1) the evaluation of the situation at national level concerning persons whose property has been expropriated by the state and who are at present in a similar situation to that of the applicants in this case; 2) measures planned to prevent potential violations which might result in such cases; 3) the dissemination of the judgment of the European Court to local authorities and competent courts. 
The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures.

- Cases concerning the violation of the applicants' right to the peaceful enjoyment of their possessions due to the annulment of their title to property acquired under the communist regime

43278/98+
Velikovi and others, judgment of 15/03/2007, final on 9/07/2007, judgment of 24/04/2008 (just satisfaction), final on 24/07/2008

45116/98
Kalinova, judgment of 08/11/2007, final on 08/02/2008

The cases concern the violation of the applicants’ right to the peaceful enjoyment of their possessions due to the annulment of their title to property acquired under the communist regime (violations of Article 1 of Protocol No. 1). The applicants had acquired property which had previously been nationalised. After the entry into force of the Restitution Act in February 1992, the pre-nationalisation owners or their heirs successfully sued for recovery of the property.

The European Court considered that the interference with the applicants’ property rights was provided by law and pursued a legitimate aim, namely redress for the victims or arbitrary nationalisation under communism (§§162, 176) but nonetheless considered that, having regard to the specific conditions of the following cases, the authorities had not struck an appropriate balance between the public interest and the applicants’ rights:

- In the case of Bogdanovi and Tzilevi the applicants’ property titles were annulled pursuant to Article 7 of the Restitution Act, which provides that a title is invalid when the buyer has acquired the property in breach of the law, by virtue of their position in the Communist party or through abuse of power. The European Court noted that the applicants had acted in good faith and that the titles had been annulled due to procedural errors committed by the authorities at the time of acquisition. In addition the applicants did not receive sufficient compensation.

- In the case of Todorova, the property at issue had been acquired by the applicant’s family in 1953 in reparation for an expropriation. The title was annulled pursuant to Article 1 of the Restitution Act on the ground that the expropriation had been irregular and thus the reparation was not valid. The European Court observed that the title had not derived from a commercial transaction but from an act of the competent authorities: thus the applicant should not have suffered the consequences of errors by the state which led to her being unable either to recover the expropriated property or obtain compensation for it.

- In the case of Eneva and Dobrev the applicants, acting in good faith, bought a formerly nationalised apartment now owned by a third party. The authorities found that this third party’s title to the property was irregular and accordingly ruled the subsequent transaction between the third party and the applicants invalid with a view to restoring the property to the pre-nationalisation owners.  The European Court considered that, in the interest of legal certainty, clear rules should have been established concerning the restitution of property acquired in good faith. It moreover noted that the compensation to which the applicants were entitled was no greater than that provided for persons having acquired property unlawfully. 

In addition, in the Kalinova case, the applicant’s title to a house she bought from the state in 1990 was annulled in 1996 as having been acquired in violation of Article 110 of the Law on State Properties. The house had been expropriated by the state initially in 1984, however, following the annulment of the applicant’s title to a house, the competent court declared the expropriation irregular, and ordered restitution of the house to the previous owners. The European Court found that the applicant had acquired the house in good faith on the basis of the rules applicable at the time, and had been deprived of it by extensive application of the legislation governing restitution without having received any compensation for this deprivation. 

Individual measures: The European Court reserved the question of the application of Article 41 in the Kalinova case. The Court awarded just satisfaction is respect of pecuniary and non-pecuniary damages to those applicants in the case of Velikovi and others whose cases led to findings of violations of the Convention.

General measures:
• The authorities are invited to provide information on the current practice of domestic courts in similar cases and, if appropriate, measures taken or envisaged to comply with the requirements of the Convention. In this context, they are invited to keep in mind the European Court’s observation concerning the proportionality according to which two factors should be taken into consideration: due consideration of the factual and legal particularities of each case when determining whether it falls within the scope of the Restitution Act, and the question of adequate compensation.

• Awaited is also dissemination of the Velikovi and others judgment of the European Court to relevant authorities to raise their awareness of the Convention's requirements as they result from this case.

This judgment was published on the website of the Ministry of Justice www.mjeli.government.bg. 

The Deputies decided to resume consideration of these items:

1
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.

47579/99
Raichinov, judgment of 20/04/2006, final on 20/07/2006

The case concerns a violation of the applicant’s freedom of expression due to his being sentenced in 1998 to a fine and to a public reprimand for having insulted a high-ranking official (violation of Article 10). The applicant, who was at that time head of the division in the Ministry of Justice responsible for financial support declared at a working meeting, with regard to a decision entrusting some financial matter to the Deputy Prosecutor-General, that in his opinion the latter was not honest and added that he could prove it. 

Taking into account the circumstances of the case, the European Court considered that the reaction of the Prosecutor-General who insisted on the applicant’s prosecution ex officio and the ensuing conviction were disproportionate and failed to answer any pressing social need.    

Individual measures: The European Court awarded just satisfaction including the amount of the fine paid by the applicant. The public reprimand was never enforced because the relevant prescription period expired. Furthermore, the applicant was rehabilitated automatically with the effect of erasing the sentence and its consequences (Article 88a of the Criminal Code).

• Confirmation is awaited of the annotation of this rehabilitation in the applicant’s criminal record.

General measures:

• Assessment: As the violation does not appear to reveal any structural problem concerning the protection of the freedom of expression in Bulgaria and having regard to the development of the direct effect given by Bulgarian courts to the Convention and to the Court's case-law, the publication and dissemination of the European Court’s judgment to competent courts appear to be sufficient measures for execution.

The judgment of the European Court has been published on the website of the Ministry of Justice www.mjeli.government.bg.

• Information is expected on its dissemination. 

Moreover, it has been noted that following modifications of the Criminal Code introduced in 2000, insult may now only be prosecuted privately (§§30 and 50 of the European Court’s judgment) and imprisonment may not longer be imposed for this kind of offences. 

The Deputies decided to resume consideration of this item at the latest at their 1st meeting (2009) (DH), in the light of further information to be provided on individual measures, namely the applicant’s criminal record, as well as general measures, namely the dissemination of the European Court’s judgment.

56891/00
Borisova, judgment of 21/12/2006, final on 21/03/2007

The case concerns the violation of the applicant's right to a fair trial and right of the defence in the context of simplified proceedings concerning a minor administrative offence (violations of Article 6§§1 and 3 (a), (b) and (d) taken together). On 8/09/1999 the applicant was arrested during a demonstration and, after several hours, brought to the Pazardzhik District Court, which sentenced her to an administrative sanction of 5 days' detention at Pazardzhik police station. She was informed of the accusations brought against her only shortly before the hearing. The European Court found that the applicant had not been promptly informed in detail of the nature and cause of the accusation against her and did not have adequate time and facilities for the preparation of her defence, only having been informed of the nature of the allegations against her shortly before the hearing. Moreover, the applicant could not obtain the attendance and examination of witnesses on her behalf and only witnesses for the prosecution were heard.

Individual measures: The applicant served her sentence of 5 days' detention in September 1999. This sentence, not being considered as a criminal conviction, does not appear on her criminal record. The European Court awarded her just satisfaction in respect of non-pecuniary damage. 

• Assessment: no further individual measure seems necessary.

General measures: The 1963 Decree on Combating Minor Hooliganism provides an expedited procedure for bringing to court minor offences punishable by an administrative sanction of up to fifteen days' detention at a police station or a fine of between 10 and 200 Bulgarian levs (between 5 and 100 euros). The European Court recognised that the intention of the Decree was to deal quickly and efficiently with petty offences. It also stated that the existence and use of summary proceedings in criminal matters is not in itself contrary to Article 6 as long as they provide the necessary safeguards and guarantees (§40).

• Information is expected on measures taken or envisaged to avoid future violations, and in particular to ensure the procedural safeguards and guarantees of Article 6 in similar situations. Such measures may include, for example, appropriate instructions to the authorities involved in such proceedings.  Publication and dissemination of the European Court's judgment to relevant courts and authorities is expected in order to raise domestic courts' awareness of the Convention's requirements as they result from this case.

The Secretariat wrote to the Bulgarian authorities to present an action plan for the implementation of this judgment.

The Deputies decided to resume consideration of this item:

1
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures.

50479/99
Yordanov Stanimir, judgment of 18/01/2007, final on 18/04/2007

The case concerns the unfairness of the applicant's trial in that he was unable to appear and defend his case, either in person or through his lawyer, before the courts which had ruled on his case (violation of Article 6§§1 and 3 c). In February 1997 the applicant and his lawyer could not attend the hearing at which his appeal against an administrative fine was examined, as the summons to attend the hearing had been sent to the applicant's former address, despite his lawyer's repeated requests that it be sent to her offices. His application for a retrial was granted by the Sofia City Court, which, although acknowledging that the applicant had not been summoned in the proper manner, examined his appeal on the merits again without summoning him or his lawyer to appear and upheld the administrative decision imposing a penalty on the applicant.

Individual measures: The European Court awarded the applicant just satisfaction for non-pecuniary damage.

• Information is expected on the current situation of the applicant, in particular, whether the applicant may request the reopening of the proceedings in question.

General measures: Under Section 59 of the Administrative Offences and Punishment Act, an administrative sanction shall be subject to appeal before a district court, which is obliged under Section 61 to summon the offender. At the material time, the decision of the district court was not subject to appeal by the interested party; it was only the public prosecutor who had the possibility to seize the competent (regional) court with a request for review (Sections 65-69). In such proceedings, the competent court examined the case either in a public hearing with the participation of the parties or in camera. In 1998, the procedure of review at the request of the public prosecutor was repealed and replaced by an appeal on points of law. In the framework of these proceedings, the Supreme Administrative Court now holds a public hearing with the participation of the parties (Section 217§2 of the Code of Administrative Procedure). 

• Assessment: given that to a great extent the violation in this case was the result of a bad application of the procedural rules in force, the dissemination of the European Court’s judgment to all administrative courts appears sufficient in terms of execution measures.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures, in particular the dissemination of the European Court’s judgment.

39084/97
Yankov, judgment of 11/12/03, final on 11/03/04

47823/99
Georgiev, judgment of 15/12/2005, final on 03/07/2006

58971/00
Popov Radoslav, judgment of 02/11/2006, final on 02/02/2007

57847/00
Navushtanov, judgment of 24/05/2007, final on 24/08/2007

The cases relate to the lack of an enforceable right in Bulgarian law to compensation for detention in contravention of the provisions of Article 5 of the Convention (violation of Article 5§5). They also concern violations related to the applicants' pre-trial detention (violations of Article 5§§3 and 4). 

Furthermore, in the Yankov case the applicant, who was detained pending trial, was punished without justification in March 1998 by seven days' confinement in a disciplinary cell for having made moderately offensive statements against the judicial and penitentiary systems in a personal manuscript (violation of Article 10). The European Court found that in this context shaving the applicant's hair before his confinement in an isolation cell without specific justification constituted a treatment of sufficient severity to be considered degrading (violation of Article 3). The Court also found that the applicant had no effective remedy against either the degrading treatment to which he was subjected or the interference with his freedom of expression (violation of Article 13).

The Yankov case concerns finally the excessive length of the criminal proceedings instituted against the applicant (violation of Article 6§1). 

Individual measures: The applicants have been released (Yankov, Georgiev and Navushtanov) or sentenced to a term of imprisonment (Radoslav Popov). The criminal proceedings against Mr Yankov were stayed in October 2004 due to his ill-health. 

• Information urgently awaited: concerning the current stage of these proceedings and their acceleration. 

General measures: 


1) Violation of Article 3: In a letter of 08/02/2005 the head of the Directorate for execution of sentences indicated that a practice consisting of shaving detainees' heads before confining them in disciplinary cells does not exist in penal establishments in Bulgaria.  


2) Violations of Articles 5§3 (excessive length of the detention on remand, violation of the right to be brought before a judge, lack of sufficient grounds for prolonged detention) and 5§4 (lack of effective judicial review of the lawfulness of the pre-trial detention): The cases present similarities to the Assenov case (judgment of 28/10/1998) closed by Resolution ResDH(2000)109, following a legislative reform of criminal procedure which took effect from 01/01/2000. 


3) Violations of Article 5§5: The authorities indicated that they envisage introducing into domestic law an enforceable right to compensation for detention not in conformity with the requirements of Article 5 of the Convention and that a national expert opinion is expected on this issue. Furthermore, the authorities consider that the seminars on the Convention and the European Court's case-law organised by the National Institute of Justice are also relevant measures for the execution of these cases (more that 23 seminars for more than 798 participants - judges, prosecutors and national experts - took place in the period 2001-2006, of which 4 seminars on Article 5). Seminars are also planned for 2007, focusing on the provisions of the Convention violated by Bulgaria in recent judgments of the European Court. 

• Information awaited: on the follow-up of this issue.  


4) Violation of Article 6§1: The Yankov case presents similarities to the Kitov case (1043rd meeting, December 2008). 


5) Violation of Article 10: Since the legislation governing disciplinary sanctions on detainees for offensive and defamatory statements was not challenged in this case, the publication and the dissemination of the Yankov judgment to prison authorities and to the competent courts appear to be sufficient measures for execution. The European Court's judgment has been published on the web site of the Ministry of Justice www.mjeli.government.bg. 

• Information awaited: on the dissemination of the judgment. 


6) Violation of Article 13: A judicial appeal allowing a detainee to complain against imposition of solitary confinement was introduced into Bulgarian law in 2002, i.e., subsequent to the relevant facts (new Article 78b of the Execution of Sentences Act). Moreover, as from 01/01/2005 the court may decide to stay the execution of a disciplinary sanction during examination of an appeal against it (new paragraph 4 of Article 78b of the Execution of Sentences Act). 

The Deputies decided to resume consideration of these items:

1.
at their 1043rd meeting (2‑4 December 2008) (DH) in the light of information to be provided on payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.

- Cases mainly concerning the length of detention on remand

45114/98
Bojilov, judgment of 22/12/2004, final on 22/03/2005

42026/98
Asenov, judgment of 15/07/2005, final on 15/10/2005

47799/99
Bojinov, judgment of 28/10/2004, final on 28/01/2005

56796/00
Danov, judgment of 26/10/2006, final on 26/01/2007

60859/00
Hristova, judgment of 07/12/2006, final on 07/03/2007

48870/99
Iliev, judgment of 22/12/2004, final on 22/03/2005

40063/98
Mitev, judgment of 22/12/2004, final on 22/03/2005

47279/99
Yosifov, judgment of 07/12/2006, final on 07/03/2007

These cases, except the Bojinov case, concern the excessive length of the applicants' pre-trial detention between 1994 and 2000, in view of the insufficient reasons to justify it and in view of the fact that “special diligence” was not displayed in the conduct of the proceedings in the Mitev case (violations of Article 5§3). The Asenov and Hristova cases also concern the lack of judicial review of the lawfulness of the detention, due to refusals by the competent court to examine the applicants' requests concerning bail, in spite of the fact that they remained in detention (violations of Article 5§4).

The Asenov, Bojilov, Danov, Mitev and the Yosifov cases also concern violations of the applicants' right to be brought before a judge promptly after their arrest (violations of Article 5§3). 

The Asenov, Bojilov, Bojinov, Hristova and Mitev cases also relate to the unlawfulness of the applicants' continued detention pending trial following the domestic courts' decisions ordering their release (violations of Article 5§1). In the Hristova case this violation was due in particular to the fact that the applicant remained in detention despite the expiry of the maximal time-limit for detention pending trial provided for in the law. 

The Danov case also concerns the failure to justify the continuation of the applicant's house arrest (violation of Article 5§3) and the unfairness of the proceedings in response to the applicant's appeal against his detention (violation of Article 5§4).

The Bojilov, Bojinov, Hristova, Mitev and Yosifov cases also relate to the lack of an enforceable right in Bulgarian law to compensation for detention contrary to Article 5 of the Convention (violations of Article 5§5). 

The Asenov, Hristova, Iliev, Mitev and Yosifov cases also concern the excessive length of the criminal proceedings instituted against the applicants (violations of Article 6§1). 

The Hristova and Mitev cases also relate to the competent court's failure to examine promptly some of the applicants' requests for release (violations of Article 5§4). Finally, the cases of Mitev and Yosifov relate also to the lack of effective remedies to enforce, at national level, the right to a hearing “within a reasonable time” (violations of Article 13).

Individual measures: The proceedings instituted against the applicants in the cases of Asenov, Hristova and Iliev ended. The applicants in the cases of Asenov, Bojilov, Danov, Hristova, Iliev, Mitev and Yosifov were released. The European Court granted the applicants just satisfaction in respect of the non-pecuniary damage they suffered.
• Information is awaited on the state of domestic proceedings in the Mitev and Yosifov cases and, if appropriate, on their acceleration. 

General measures: 


1) Excessive length of the detention pending trial in the Asenov, Bojilov, Danov and Iliev cases (Article 5§3) and the unlawfulness of the applicants' continued detention pending trial in the Asenov, Bojilov, Bojinov and Mitev cases (Article 5§1): 

• Information provided: The authorities have sent the translated text of the judgments in the Bojilov and Asenov cases out to the Sofia District Court and to the corresponding prosecutor’s office. The judgments in the Bojilov, Asenov and Danov cases have been posted on the internet site of the Ministry of Justice www.mjeli.government.bg. 

Between 2001 and 2006 six training seminars on Articles 5 and 6 of the Convention have been implemented for Bulgarian judges, prosecutors, representatives from the Ministry of Justice and police officials.
• Information expected: In view of the development of the direct effect given by Bulgarian courts to the Convention and to the Court's case-law, a circular to the authorities competent for pre-trial detention would be a relevant measure. This circular should draw their attention in particular to the need to take into consideration the resources of the person concerned when deciding on the amount of the bail (§§60-65 of the Bojilov judgment and Article 61§2 of the new Code of Criminal Procedure), to their obligation to provide sufficient justification of detention, when such detention results from non-payment of the requested guarantee (§§69-71 of the Asenov judgment) and to the requirements of the Convention concerning the reasoning of the decisions on detention pending trial (§§45 and 46 of the Iliev judgment). The attention of the competent authorities should also be drawn to the particular vigilance required in respect of execution of decisions for release (see in particular §§69-75 of the Bojilov judgment, §§35-39 of the Bojinov judgment and §§116-119 of the Mitev judgment). 


2) Lack of judicial review of the lawfulness of the detention in the Asenov case (Article 5§4): It should be noted that according to the new Code of Criminal Procedure (which entered into force in April 2006), in case of non-payment of bail, the court may order and the prosecutor may request either house arrest or detention of the accused person (article 61§5). Now, such measures must be justified by the competent court (articles 59 and 63 of the new CCP). Furthermore, the accused may now contest the lawfulness of detention resulting from non-payment of bail at each stage of the proceedings (articles 65§11 and 270 of the new CCP), whilst the provisions in force at the relevant time did not provide such a possibility at the stage of the preliminary investigation. 

• Information is awaited on the dissemination of the European Court's judgment to criminal courts, to draw their attention to their obligation to ensure judicial review of the lawfulness of detention, when such detention results from non-payment of the requested guarantee.  

3) Excessive length of detention pending trial in the Mitev case (caused by the fact that “special diligence” was not displayed in the conduct of the proceedings) (Article 5§3): this case presents similarities to the Kuibishev case (Section 5.3).

4) Failure to justify the continuation of the applicant's house arrest (Article 5§3) and the unfairness of the proceedings in response to the applicant's appeal against his detention (violation of Article 5§4) in the Danov case: With respect to the violation of Article 5§3, the case presents similarities to that of Nikolova No. 2 (Section 4.2, Kitov group). Concerning the violation of Article 5§4, the authorities were invited to consider publishing and disseminating this judgment, to draw competent courts' attention to their obligation to inform the defence of any source of information used by the authorities to justify a deprivation of liberty (see in particular §§ 92-93 of the judgment). 

The European Court’s judgment in the Danov case has been posted on the internet site of the Ministry of Justice www.mjeli.government.bg. 

• Information is awaited on the dissemination of this judgment as suggested above.
5) Right to be brought before a judge (Article 5§3): the Asenov, Bojilov, Danov and Mitev cases present similarities to those of Assenov (judgment of 28/10/1998) and Nikolova (judgment of 25/03/1999) closed by Resolutions ResDH(2000)109 and ResDH(2000)110, following a legislative reform of criminal procedure which took effect from 01/01/2000.


6) Lack of prompt examination of the request for release (Article 5§4): the Mitev case presents similarities to the Nikolov case (judgment of 30/01/03) which had been transferred to Section 6.2, following the entry into force of new provisions of the Code of Criminal Procedure providing for more strict time-limits for the examination of requests for release. 


7 Lack of an enforceable right to compensation for detention contrary to Article 5 (Article 5§5): the Bojilov, Bojinov and Mitev cases present similarities to the Yankov case (Section 4.2).


8) Excessive length of the criminal proceedings (Article 6§1) and the lack of an effective remedy at the applicant's disposal in this respect (Article 13): the Asenov, Iliev and Mitev cases present similarities to the Kitov case (Section 4.2). 

The Deputies decided to resume consideration of these items at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on individual measures, namely the situation of the criminal proceedings pending in the Mitev and Yosifov cases, and on general measures, namely the dissemination of the European Court's judgments by means of circular letters to the competent authorities. 
- 30 cases against Croatia

9056/02
Radanović, judgment of 21/12/2006, final on 21/03/2007

22344/02
Kunić, judgment of 11/01/2007, final on 23/05/2007

These cases concern the violation of the applicants’ right to the peaceful enjoyment of their possessions in that, living abroad at the material time, they were prevented from using their privately owned properties as result of their allocation by state authorities, in 1996, to third persons on the basis of the Act on the Temporary Take-over and Management of Certain Property (“the Take-over Act”) (violation of Article 1 of Protocol No. 1). 

In 2000, the Housing Commissions ordered the occupants of the applicants’ properties to vacate them within 15 days. However, both decisions remained unenforced until December 2003. With respect to the Radanović case, the relevant legislation and the case-law of the Supreme Court required the authorities to provide the temporary occupant with alternative accommodation. Although the European Court recognised that the Croatian authorities faced an exceptionally difficult task in having to balance the rights of owners against those of temporary occupants in the context of the return of refugees and displaced persons, it considered that the applicant had been subjected to an excessive restriction of her property rights for which, moreover, she had received no compensation for the damage sustained.

The Radanović case also concerns the ineffective response to the complaints the applicant introduced over a period of 6 years to have her flat back (violation of Article 13).

The Kunić case also concerns the excessive length of enforcement proceedings (from September 1997 to December 2003, namely 6 years and 1 month within the European Court’s jurisdiction rationae temporis) (violation of Article 6§1).

Individual measures: Both applicants have recovered their properties. In addition, the European Court awarded them just satisfaction for pecuniary and non-pecuniary damages. 

• Assessment: it therefore seems that no other measure is necessary.

General measures:
1) Violation of Article 1 of Protocol No. 1: According to Section 2(3) and 2(4) of the Act repealing the “Take-over Act”, which entered into force in August 1998, the Programme for the Return of Refugees and Displaced Persons, adopted by the Parliament in June 1998 was applicable in proceedings concerning the temporary use, management and control of the property of persons who had left Croatia. Such proceedings were to be conducted by housing commissions at first instance and by municipal courts at second instance.

According to the Act on Areas of Special State Concern, a temporary occupant has a right to housing. It also provides that a temporary occupant whose right to housing is to be satisfied by providing him with construction material, must vacate the house or flat provided for his temporary use within 90 days of the final shipment of such material (Section 18(1)). Section 18(2) provides that if a temporary occupant fails to observe this time-limit, the State Attorney will, within 15 days following the expiry of the time-limit, institute civil proceedings for his eviction. Such action may be also independently brought by the owner (Section 18(5)). Section 27 provides that the Ministry shall pay compensation for the damage sustained by owner who applied for repossession his or her property prior to 30/10/2002 but to whom the property was not returned by that date.

• Clarification is expected on the relevant legislation (see above) and possible measures to avoid future violations.

2) Violation of Article 13: The European Court noted that although the applicant in the Radanović case had remedies at her disposal to obtain repossession of her flat, i.e. civil action or application to the local (administrative) authorities, those remedies were revealed to be ineffective at the material time.

• Information is expected on measures taken or envisaged to ensure that remedies are effective in similar situations.

3) Violation of Article 6§1: The issue of the excessive length of enforcement proceedings is examined in the context of the Cvijetić group of cases (Section 4.2).

4) Publication and dissemination: The judgments of the European Court in the Radanović and Kunić cases have been published in Croatian on the Internet site of the government www.pravosudje.hr. They have been also sent to the Constitutional Court, the Supreme Court and to the courts dealing with the case.

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting in 2009, in the light of further information to be provided concerning general measures.

- Cases concerning the lack of access to a court in civil proceedings stayed automatically by a provision of law
38303/02
Hajduković, judgment of 12/04/2007, final on 12/07/2007

41751/02
Milašinović, judgment of 24/05/2007, final on 24/08/2007

43446/02
Novaković Radivoj, judgment of 12/04/2007, final on 12/07/2007

43437/02
Novković, judgment of 05/04/2007, final on 05/07/2007

41567/02
Pasanec, judgment of 03/05/2007, final on 03/08/2007

11072/03
Popara, judgment of 15/03/2007, final on 15/06/2007

38292/02
Petrović, judgment of 12/04/2007, final on 12/07/2007

43362/02
Terzin-Laub, judgment of 12/04/2007, final on 12/07/2007

These cases concern violations of the applicants’ right of access to a court to obtain a determination of their civil claims filed between 1992 and 1996 for damage caused by the members of the Croatian army or police during the Homeland War in Croatia (1992-1995) or resulting from terrorist acts. In 1996 and 1999, before the adoption of a final court decision at national level in these cases, legislation was adopted ordering all proceedings of this kind to be stayed until new provisions were enacted to regulate the matter. In all those cases the applicants successfully lodged complaints with the Constitutional Court about the length of proceedings in question. However, the European Court found the amount of compensation awarded to the applicant at domestic level, which was approximately 15% of what the European Court was generally awarding in similar Croatian cases, to be manifestly unreasonable (violations of Article 6§1).

Individual measures: All the proceedings had been resumed by domestic courts before the European Court gave its judgments. In addition, the European Court awarded the applicants just satisfaction in respect of non-pecuniary damage.

• Assessment: No other measure appears necessary.

General measures: The problem of the access to a court in similar situations was examined in the context of the Kutić group of cases (Final Resolution ResDH(2006)3). On 14/07/2003 the Croatian Parliament adopted the Act on the Responsibility of the Republic of Croatia for Damage caused by Members of the Croatian Army and Police during the Homeland War and the Act on the Responsibility of the Republic of Croatia for Damages resulting from Terrorist Acts and Public Demonstrations (Official Gazette No. 117 of 23/07/2003). These laws provided the resumption of civil proceedings which had been stayed in accordance with the law of 1996 and 1999. 
• Information is expected on the current practice concerning the award of compensation in similar situations and measures taken or envisaged to guarantee the effectiveness of the remedy against the excessive length of the proceedings in question.

All the judgments were translated and disseminated to the Constitutional Court, the Supreme Court and to the courts or authorities dealing with the cases. They are also available on the Internet site of the Ministry of Justice (www.pravosudje.hr) and were to be published in a periodic on case-law of the European Court of Human Rights.

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures.

- Cases of length of enforcement proceedings

71549/01
Cvijetić, judgment of 26/02/04, final on 26/05/04

4899/02
Kvartuč, judgment of 18/11/2004, final on 18/02/2005

39810/04
Lukavica, judgment of 05/07/2007, final on 05/10/2007

29759/04
Măcinković, judgment of 07/12/2006, final on 07/03/2007

9505/03
Mahmutović, judgment of 15/02/2007, final on 15/05/2007

33593/03
Majski, judgment of 01/06/2006, final on 01/09/2006

39299/02
Mužević, judgment of 16/11/2006, final on 16/02/2007

36071/03
Omerović, judgment of 01/06/2006, final on 01/09/2006

75139/01
Pibernik, judgment of 04/03/04, final on 04/06/04

14898/04
Šamija, judgment of 07/12/2006, final on 07/03/2007

39659/04
Šoštarić, judgment of 12/04/2007, final on 12/07/2007

All these cases concern the excessive length of enforcement proceedings (violations of Article 6§1). 

The Cvijetić, Pibernik and Majski cases relate to the eviction of the occupants of the applicants' flats. The Kvartuč and Lukavica cases concern the excessive length of certain civil proceedings, including the enforcement proceedings stage. The Mačinković, Mahmutović, Mužević, Omerović, Šamija and Šoštarić cases concern the payment of certain sums to the applicants (the Mužević case also concerns the handing over of certain movable property).
In the Cvijetić and Pibernik cases the European Court also found that the delay in certain appeal proceedings and in executing eviction orders meant that the applicants were prevented from living in their homes for a very long time (violations of Article 8). 

The Omerović case also concerns the lack of an effective remedy against the excessive length of the enforcement proceedings (violation of Article 13).

The Lukavica case also concerns the violation of the right to peaceful enjoyment of possessions due to non-execution of an in-court settlement of 11/03/2004 in part related to the return of the applicant’s vehicle (violation of Article 1 of Protocol No. 1). The European Court noted that under domestic law the applicant was already entitled to have her car returned as from November 1997 and its continued retention was unlawful.

Individual measures: In the cases of Cvijetić, Pibernik and Majski, the applicants regained possession of their flats following the execution of the eviction orders in 2002, 2003 and 2004 respectively. Furthermore, the European Court awarded all of them just satisfaction in respect of the non-pecuniary damage and in the cases Cvijetić and Pibernik the Court also awarded just satisfaction in respect of pecuniary damage suffered due to the impossibility of living in their homes, including the expenses related to their accommodation during the period concerned. 

The European Court also awarded just satisfaction in respect of non-pecuniary damage in all those cases. The domestic proceedings are closed in the Kvartuč, Mahmutović and Omerović (decision of 31/05/2007) cases but were still pending in the Lukavica, Mačinković, Mužević, Šamija and Šoštarić cases when the European Court gave its judgment. 

• Information is awaited on the state of the domestic proceedings in the Lukavica, Mačinković, Mužević, Šamija, Šoštarić cases and if appropriate on their acceleration.
General measures: 


1) Excessive length of enforcement proceedings and the existence of effective remedies against this length

• Information provided by the Croation authorities: The Croatian Parliament has adopted amendments to the Enforcement Act, which entered into force in 2005. The aim of the amendments is to simplify and accelerate enforcement proceedings, in particular by limiting the possibilities of suspending them. The possibility for the competent authorities to request the assistance of the judicial police in the event of a refusal to execute their orders is also provided. 

Concerning the specific problems related to the late execution of eviction orders against squatters, the authorities consider that these could for the most part be solved by better application of the legislation in force. For that purpose the Judges' Academy organised seven two-day training meetings on the implementation of the new Enforcement Act. 

Since then, the Croatian authorities have provided decisions of the Constitutional Court confirming that constitutional complaints against the excessive length of judicial proceedings are also applicable to enforcement proceedings (No. U-IIIA/1128/2004 of 02/02/2005 and No. U-III/A/1978/2002 of 24/02/2005).

They also indicated that the Ministry of Justice had initiated series of meetings between representatives of the competent courts and persons in charge from the relevant police departments with a view to improving the efficiency of police assistance in enforcement proceedings. The overall conclusion is that the co-operation between courts and police is satisfactory. However, it seems that better preparation of intervention when the police are involved is needed in some cases. The Ministry of Justice therefore will continue to encourage periodic coordination meetings on this issue at local level. 

• Information awaited: statistical data on the average length of enforcement proceedings would be useful in order to confirm the efficiency of the measures already adopted. 


2) Excessive length of civil proceedings and the existence of effective remedies against this length: the cases of Lukavica, Pibernik and Kvartuč present similarities to the Horvat case (judgment of 26/07/2001) closed by resolution ResDH(2005)60 following:

- the adoption of general measures aimed at improving the efficiency of the judicial system and avoiding new violations (Act amending the Act on Civil Procedure, adopted on 14/07/2003, which aims at strengthening procedural discipline and simplifying civil proceedings) and

- the introduction of an effective remedy against the excessive length of judicial proceedings (new Article 63 of the Act on the Constitutional Court, into force since 15/03/2002). 

3) Violation of Article 1 of Protocol No. 1: It seems that it was an isolated violation. The judgment of the European Court in the Lukavica case has been published in Croat and sent out to the Constitutional Court, the Supreme Court and to the courts concerned. It is also available on the Internet site of the Ministry of Justice www.pravosudje.hr.

• Assessment: Taking into account the direct effect of the European Convention in Croatia, no further measure seems necessary.

4) Publication: The judgments of the European Court in the Cvijetić and Pibernik cases have been published in Croatian on the internet site of the Government www.vlada.hr. Extracts of these judgments were published in the legal magazine The Informer, Nos. 5226/04 and 5236/04. The Supreme Court sent these judgments out to courts and they were also sent to the Constitutional Court.

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.

- Cases of length of civil proceedings

12419/04
Jakupović, judgment of 31/07/2007, final on 31/10/2007

43429/05
Balen, judgment of 25/10/2007, final on 25/01/2008

14878/04
Husić, judgment of 25/10/2007, final on 25/01/2008

27846/05
Letica, judgment of 18/10/2007, final on 18/01/2008

43714/02
Skokandić, judgment of 31/07/2007, final on 31/10/2007

The cases concern the excessive length of civil proceedings (violations of Article 6§1). When the European Court gave its judgments, the proceedings were pending in all cases with exception of the Balen case.

In all these cases the applicants successfully lodged complaints with the Constitutional Court about the length of proceedings in question. However, the European Court considered that the compensation offered by the Croatian Constitutional Court was manifestly unreasonable having regard to the European Court’s case-law (§17 of the Jakupović judgment).
Individual measures: 

The European Court awarded all the applicant just satisfaction in respect of non-pecuniary damage.

• Information is awaited on the current state of the pending proceedings and, if appropriate, on their acceleration. 

General measures: These cases present partial similarities to that of Horvat (judgment of 26/07/2001) closed by Final Resolution ResDH(2005)60. 
• Information is expected on the current practice concerning the award of compensation in similar situations and measures taken or envisaged to guarantee the effectiveness of the remedy against the excessive length of the proceedings in question.

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.

- Cases of length of proceedings concerning civil rights and obligations before administrative authorities and courts
38550/02
Počuča, judgment of 29/06/2006, final on 29/09/2006

22457/02
Božić, judgment of 29/06/2006, final on 11/12/2006

28074/03
Smoje, judgment of 11/01/2007, final on 11/04/2007

35384/04
Tomljenović, judgment of 21/06/2007, final on 21/09/2007

These cases relate to the excessive length of proceedings concerning civil rights and obligations before administrative authorities and courts (violations of Article 6§1). The proceedings began between 1996 and 1999.  All the proceedings were still pending when the European Court delivered its judgments. 

In the Počuča and Božić cases the European Court recalled its case-law according to which special diligence is required in the examination of pension disputes. 

Individual measures: In the Počuča case the proceedings before administrative courts have been closed (but are pending before the Constitutional Court). In the Božić case the proceedings were closed on 8/05/2007 after the rejection of the applicant's complaint by the Constitutional Court.

• Information is awaited on the state of the proceedings in the Počuča, Smoje and Tomljenović cases and if appropriate on their acceleration. 

General measures: 


1) Excessive length of administrative proceedings: The violation found in the Počuča case is due to a great extent to a complex situation created following a decision of the Constitutional Court of 1998 declaring the unconstitutionality of certain legislative provisions concerning the adjustment of pensions. According to the Government, following to this decision, more than 427 809 applications have been lodged with the local Pension Fund's regional offices by those seeking adjustment of their pensions (§7 of the judgment of the European Court). The difficulties in the examination of these requests would come in particular from the lack of a special legislation replacing the provisions declared unconstitutional. Such legislation intervened only in 2004 and 2005 (Act on the Implementation of the Constitutional Court's decision of 12 May 1998 and Pensioners Fund Act). It finally established a mechanism for compensation of the reducing of some pensions and thus resolved the legal gap created by the decision of the Constitutional Court of 1998. 

▪ Information is awaited on the present situation at national level concerning the implementation of this new legislation in order to evaluate the risk of new violations of the Convention related to the excessive length of administrative proceedings on account of the application of the new procedure. Information is also expected on possible reasons for the violation found in the Smoje case and measures taken or envisaged to avoid similar violations.


2) Effective remedy against the excessive length of proceedings before administrative organs: The issue concerning the effective remedies against the excessive length of judicial proceedings was examined in the framework of the Horvat case (judgment of 26/07/2001) closed by Resolution ResDH(2005)60, following the introduction of a constitutional preventive and compensatory remedy. Additional questions on this issue are examined at present in the framework of the Raguž case (Section 4.1).

With respect to proceedings before administrative organs, the European Court found in the Počuča case that the remedies existing at the relevant time could not provide redress to the applicant for the following reasons: 

-
even if the administrative remedy at the applicant's disposal (Administrative Procedure Act of 1991) was found to be effective in principle (decision in the Štajcar case of 20/01/2000), it did not function in the Počuča case because it took more than three years for the Administrative Court to decide on the applicant's complain against the excessive length of the proceedings before the administration, 

-
as to the constitutional complain against the excessive length of judicial proceedings, it was not applicable to the length of the proceedings before the administrative organs (Art. 63 of the Constitutional Court Act and several decisions of the Constitutional Court, e.g. No. U-IIIA/3638/2003 of 18/02/2004).

However, subsequently, by a decision of 20/06/2007, the Constitutional Court changed its case-law as regards the time to be taken in consideration when deciding on the length of administrative proceedings. Thus, following the case-law of the European Court, it established that in all future cases regarding the length of the administrative proceedings, the period during which the case was pending before the administrative authorities should also be taken into consideration.

▪ Assessment: no further measure appears necessary.
3) Publication and dissemination of the judgments of the European Court: The judgments in the Božić, Smoje and Tomljenović cases were translated and sent out to the Constitutional Court, the Supreme Court and to the courts dealing with the case. It is also available at the internet site of the Ministry of Justice (www.pravosudje.hr) and were to be published in a periodical publication on the case law of the European Court.

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting in 2009, in the light of the information to be provided on general measures as well as individual measures, in particular the acceleration of the pending proceedings, if appropriate.

- 20 cases against Cyprus


- Cases of length of civil proceedings and of lack of an effective remedy

62242/00
Gregoriou, judgment of 25/03/03, final on 09/07/03

34579/05
A.J. Hadjihanna Bros (tourist enterprises) Ltd and Hadjihannas, judgment of 18/01/2007, final on 18/04/2007

43151/04
Charalambous Aresti, judgment of 19/07/2007, final on 19/10/2007

6470/02
Cichowicz, judgment of 19/01/2006, final on 19/04/2006

35128/02
Clerides and Kynigos, judgment of 19/01/2006, final on 19/04/2006

15940/02
Gavrielides, judgment of 01/06/2006, final on 01/09/2006

73802/01
Gavrielidou and others, judgment of 06/04/06, final on 06/07/06

2647/02
Josephides, judgment of 19/01/2006, final on 19/04/2006

2669/02
Kyriakidis and Kyriakidou, judgment of 19/01/06, final on 19/04/06

68448/01
Lerios, judgment of 23/03/06, final on 23/06/06

30503/03
Odysseos, judgment of 08/03/2007, final on 08/06/2007

2418/05
Ouzounian Barret, judgment of 18/01/2007, final on 09/07/2007

20429/02
Papakokkinou, judgment of 19/01/2006, final on 19/04/2006

4403/03
Papakokkinou, judgment of 14/12/2006, final on 14/03/2006

20435/02
Paroutis, judgment of 19/01/2006, final on 19/04/2006 

19106/03
Pastellis, judgment of 02/03/06, final on 02/06/06

47119/99
Shacolas, judgment of 04/05/2006, final on 04/08/2006

35698/03
Tengerakis, judgment of 09/11/2006, final on 09/02/2007

21322/02
Tsaggaris, judgment of 19/01/2006, final on 19/04/2006

38775/02
Waldner, judgment of 19/01/2006, final on 19/04/2006

These cases concern excessive length of civil proceedings (violations of Article 6§1). The cases of Clerides and Kynigos, Gavrielides, Gavrielidou and others, Lerios and Ouzounian Barret also concern the lack of an effective domestic remedy (violations of Articles 13). The violations occurred in cases running from prior to 1989 (when Cyprus accepted the individual right of petition) up to the present.

Individual measures: In all cases except that of Shacolas, proceedings are closed. 

• Information is awaited concerning the state of these proceedings in this case.
General measures: 


1) Violations of Article 6§1:
• Measures adopted: In the context of the Gregoriou case regulatory measures (in particular a series of circulars issued by the Supreme Court from 1995-2003) were adopted for the prevention of similar violations. In 2005 the average length of proceedings in the District Courts and in the Supreme Court was 2½ years. 

Seven judgments from this group were promptly disseminated by the Human Rights Sector of the Government Agent to judicial authorities, the Justice Ministry, the Cyprus Bar Association and the Legal Affairs and Human Rights Parliamentary Committees. 

• Information is urgently awaited on any further measures envisaged to develop the ability of the court system to process cases in reasonable time and on the current trends concerning length of judicial proceedings.

2) Violation of Article 13:

• Measures under way: A draft bill has been produced with the direct aim of addressing the issue of length of proceedings in civil cases and the absence of a right to an effective remedy. The bill is currently out to consultation and has been agreed by the Ministry of Justice and the Law Commissioner. The bill is currently being considered by the Supreme Court as part of the consultation procedure. It is intended that the bill will be laid before parliament at the end of 2008 and come into force in early 2009.

The bill is designed to address the issue of lack of an effective remedy for excessive length of procedure in civil cases. The bill has retrospective application and provides for cases which have suffered from unreasonable delay to be accelerated, or compensation awarded where the case is no longer pending.

Finally, it is noted that the judgment in the case of Paroutis was translated into Greek and published in the Cyprus Law Tribune of the Bar Association, 2006, 2nd issue, p 39 ff.

• The detailed content of the bill is being considered bilaterally.

• Information is awaited on the possibility of creating an effective remedy where excessive delay has occurred in criminal cases. In the context of the legislative process under way, the authorities' attention is drawn to Committee of Ministers' Recommendation Rec(2004)6 to member states on the improvement of domestic remedies and to measures adopted by other countries confronted with similar problems (see e.g. Final Resolutions ResDH(2005)60 on Horvat and 9 other cases against Croatia; ResDH(2005)67 on Jóri and 18 other cases against the Slovak Republic).

The Deputies, 

1. 
noted that a significant number of similar cases are pending before the European Court;

2. 
in view of the systemic nature of the problem of excessive length of proceedings, urged the Cypriot authorities to take all necessary remedial action;

3.
took note with interest of the research being undertaken by the Supreme Court on the causes of excessive length of proceedings and the draft law for effective remedies against excessive length of procedure in civil cases, which remains to be assessed;

4.
welcomed the authorities’ commitment to consider the possibility of introducing an equivalent remedy for criminal proceedings, in light of the Committee of Ministers' Recommendation Rec(2004)6 to member states on the improvement of domestic remedies;
5.
decided to resume consideration of these cases:

- at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on payment of the just satisfaction, if necessary;

- at the latest at their 1st DH meeting in 2009, in the light of further information to be provided on the general measures and the individual measures, if necessary.

- 78 cases against the Czech Republic

23499/06
Havelka and others, judgment of 21/06/2007, final on 21/09/2007

23848/04
Wallovà and Walla, judgment of 26/10/2006, final on 26/03/2007

These cases concern violations of the applicants' right to respect for their private and family life due to the placement of their children in public residential care on the grounds that the families’ economic and social conditions were not satisfactory (violations of Article 8).

In the Wallovà and Walla case, the reason for the placement of the children in public care in November 2000 was that the family had not had a suitable and stable home since 1997 and that the applicants had been trying to evade the terms of a previous supervision order.

In the Havelka case, the applicant’s three children (the other applicants) had been taken into public care in March 2004 on the sole ground that the family’s economic and social conditions were not satisfactory and the family was threatened with eviction from a flat owned by the municipality of Prague because of outstanding rent payments.

The European Court noted that in both cases the fundamental problem for the applicants was the housing for the family.  Neither the applicants' capacity to bring up their children, nor the affection they bore them had ever been called into question. Therefore, the underlying problem was a lack of resources, which the Czech authorities could have made up for by means other than the total separation of the family, which seemed to be the most drastic measure and could be applied only in the most serious cases. Consequently, the Court considered that although the reasons given by the Czech administrative and judicial authorities had been relevant, they had not been sufficient to justify such a serious interference in the applicants' family lives as the placement of their children in public institutions. The European Court reiterated the fact that a child could be placed in a more beneficial environment for his or her upbringing did not on its own justify a compulsory measure of removal from the care of the biological parents; there had to exist other circumstances pointing to the “necessity” for such an interference with the parents’ right under Article 8. 

Individual measures: 

1) Wallovà and Walla case: In 2003, the eldest child reached the age of majority. The custody of the two youngest children was given to foster parents in January 2005. The care orders concerning the other two children were annulled in February 2006 and they were able to return to live with their parents, under educational supervision. The two youngest children are apparently still living with the foster family. They are today 7 and 10 years old.
• Information provided by the Czech authorities: The applicants had instituted civil proceedings with a view of terminating the foster care of the two youngest children and obtaining their custody again. Their application was dismissed by the Ceske Budejovice Regional Court in June 2007 on the grounds that the children have built strong emotional ties with the foster parents and that their outright removal would endanger the psychological development of the children. The applicants may apply for review to the Constitutional Court. Meanwhile, the authorities are working together progressively to restore ties between the two youngest children and the applicants and create conditions for their eventual reunion. The applicants have regular written contact with the two youngest children. There has been a first very positive meeting between the first applicant, the mother, and the foster-parents and a visit of the two elder children in the foster family was planned to re-establish contacts with the two younger siblings. It seems that the first applicant, the mother, would prefer that her children stay with the foster family until they finish school as they are used to their environment now.

• Bilateral contacts are under way to clarify the position of the applicants with a view to the foster care of their two younger children and on whether they have appealed to the Constitutional Court against the judgment of the Ceske Budejovice Regional Court 

• Further information is awaited on the development of the family contacts. 
2) Havelka case: The three children are today 13, 14 and 15 years old.
• Information provided by the Czech authorities: The children are still in public care. However, their placement is subject to judicial review at six-month intervals and the court has to establish whether the conditions for public care still exist (Article 46§3 of the Family Code). The President of the competent court, the Prague 10 District Court, has promised to take into account the European Court’s judgment when reviewing the situation of the applicant’s children. 

In March and April 2008, two meetings with the applicant, his legal representatives, and representatives of the Prague 15 City District took place at the Family Policy Department of the Ministry of Labour and Social Affairs to address the applicant’s situation. The applicant is in regular contact with the children via telephone and he regularly sees them during holidays, when the children are staying with the applicant’s sisters. The applicant can not afford the traveling expenses to visit the children for weekends; at the meeting he was informed of the opportunity to apply for an extraordinary travel allowance. For the moment the applicant has not applied at the courts for the termination of the children’s institutional care because he intends to find appropriate housing for himself and the children first. This is difficult due to his economic situation. The applicant’s only regular income is his partial disability pension and he has not yet succeeded in finding stable employment.  A recent request for a rented flat in Varnsdorf, which is in the Decin area where the applicant’s sisters live, was dismissed on the grounds that he had previously been evicted for unpaid rent from a flat in Prague. At the meeting the applicant was informed of the opportunity to apply for a welfare flat in the Prague 15 District; however the outcome depends on the availability of social housing and other factors and cannot be predicted for the moment. The Ministry of Labour and Social Affairs will also examine the possibilities for an affordable rented flat for the applicant and his children in the Decin area. Furthermore, the possibility of accommodation in a state-run family hostel in the Decin or Prague area will be explored.

• Information is awaited on whether further measures have been taken to help the applicant to find suitable housing for him and the children. Further information is awaited on whether there has been a judicial review of the placement of the children in public care and on the outcome of the decision. 
General measures: According to a recent analysis by experts from the Czech Ministry of the Interior, many children are placed in public care institutions because of the economic situation of their parents and only few children in these institutions are actually orphans or ill-treated children. No efficient procedure seems to be in place to reassess whether the economic situation of the family has improved; the average stay of the children in the public institution is 14,5 years.

• Assessment: there seems to be a systemic problem concerning the placement of children from families with a difficult economic situation in public institutions.

• Measures taken:
a) Dissemination: A translation of the European Court’s judgment in both cases has been disseminated to socio-legal protection agencies. The judgments have also been presented to the Justices of the Constitutional Court at a plenary session.

b) Amendments to Law on Socio-Legal Protection: Since 1/06/2006, this amended law imposes on the competent public authorities a duty to provide parents immediate and comprehensive assistance with a view to effectively reuniting the family following removal of children from their care. This task involves, among others, a duty to assist the parents in applying for financial and other kinds of material benefits to which they are entitled to within the scheme of state social support (new Section 12§2 of the Law). 

c) Creation of National Office for Employment and Social Administration: To improve the overall situation in the field of family policy a new National Office for Employment and Social Administration is planned. The Office is intended to place a major emphasis on local authorities’ preventive work with parents facing material and other difficulties in their lives to ensure that material shortcomings in the upbringing and education of minors may not be the a sole reason for their transfer to an institutional care.

• Information is awaited on the further development of the National Office for Employment and Social Administration; and on further measures to address the systemic problem. Furthermore, information would be useful on the follow-up mechanism that takes effect after the placement of children to establish whether the conditions for public care still exist; clarification is awaited in this context on the scope of Article 46§3 of the Family Code, which provides for regular review of the placement of children in public care. 

The Deputies decided to resume consideration of these items at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary, and on individual and general measures.

7550/04
Reslová, judgment of 18/07/2006, final on 18/10/2006

1633/05
Koudelka, judgment of 20/07/2006, final on 20/09/2006

26141/03
Fiala, judgment of 18/07/2006, final on 11/12/2006

26634/03
Kříž, judgment of 09/01/2007, final on 09/04/2007

27726/03
Mezl, judgment of 09/01/2007, final on 09/04/2007

14044/05
Zavřel, judgment of 18/01/2007, final on 18/04/2007

These cases concern the domestic courts' failure to exercise special diligence in child custody proceedings and to enforce the applicants' visiting rights (violation of Article 8). 

In the Reslová case, the European Court noted that the interim measure ordering the father to bring the children back to the applicant had not been enforced and had even been declared unenforceable by the District Court, as there had been no indication as to whom custody had been granted. In those circumstances the applicant would not have been successful in applying for a right of access, as there had been no decision, not even a provisional one, granting custody of the children to one of the parents. The Czech courts, by leaving open the question of parental rights and obligations, had allowed the dispute to be settled simply by the passage of time, to the detriment of the applicant. 

In the Koudelka case, the European Court considered that the failure to enforce the applicant's right of access was mainly attributable to the manifest refusal of the mother, and then to that of the child under her mother's influence. It found, however, that the Czech courts had not taken all the measures that could reasonably have been expected of them to secure the mother's compliance with the applicant's right of access, and that their action had not been sufficiently prompt or systematic. 

The Czech courts had allowed this dispute to be settled by the mere passage of time, so that the resumption of relations between the applicant and his daughter no longer seemed possible. 

In the Fiala case, the European Court took the view that the national authorities had fallen well short of what might reasonably be expected of them and had not demonstrated adequate or sufficient efforts to ensure respect for the applicant's visiting rights. In addition, very few practical measures had been taken to encourage the parents to take part in family therapy or to arrange a preparatory contact.

In the Kříž case moreover, the European Court took note of the time elapsed between the application in December 1994 and enforcement of the decision granting the applicant contact rights and the first meeting between the applicant and his son, which took place in May 2001 when the child was nearly ten years old. In the meantime the activity of the Czech authorities had been limited to unsuccessful attempts to make contact with the mother and fining her, which proved ineffective. The courts for their part had confined themselves to ordering penalties and for many years took no action to create the conditions necessary for the enforcement of the applicant's right of contact. 

In the Mezl case, the European Court noted that the applicant's right of contact had practically remained undetermined for almost two years, from 1995 to 1997. Subsequently, while the court, in 1998, initiated proceedings proprio motu with a view to a change in the custody arrangements, no decision was given in those proceedings until the applicant's daughter had reached her majority. The European Court was of the opinion that, while the applicant's inability to exercise his right of contact could primarily be attributed to a manifest refusal by the mother, and later by the child under her mother's influence, the authorities should have taken adequate action against the mother for her refusal to co-operate.

In the Zavřel case, the European Court took the view that the applicant’s inability to exercise his visiting rights had been attributable above all to the toleration by the courts of the mother’s consistent refusal to cooperate and to the absence of measures to establish effective contact.

The Reslova, Fiala, Kříž and Mezl cases also concern the excessive length of the civil proceedings The European Court observed that such periods were excessive and did not meet the reasonable time requirement (violation of article 6 § 1). 

The Fiala case concerns also the lack of an effective remedy to complain of the length of proceedings (violation of Article 13).

Individual measures: 


1) Reslová case: 

• Information provided by the Czech authorities: The custody of the children was granted to their father by a decision of 2005. The applicant is in touch with her daughters irregularly and the father is not preventing these contacts. Following the grant of custody to the father, the applicant has remained passive concerning the judicial enforcement of her visiting rights to the extent that the District Court initiated ex officio proceedings to arrange the applicant's visiting rights with her children. On 5/01/07 the Kutna Hora District Court granted the applicant visiting rights for every second weekend and on 26 December, this decision was confirmed by the Prague Regional Court on 3/05/07 and became final on 22/06/07. The arrangement was taken with the agreement of both the father and the children. The child welfare authority in charge informed the Czech government with report of 22/11/07 that the applicant remained completely passive since the conclusion of the court proceedings on the arrangements for the contact with her children. 

2) Koudelka case: 

• Information provided by the Czech authorities: The Prague 1 District Court delivered a judgment on visiting rights on 14/12/2006 which was confirmed by the Prague Municipal Court of Appeal on 14/11/2007. According to those judgments, the applicant has the right to see his daughter every two months; given the poor health of the applicant and the hostile attitude of the daughter towards him the courts ordered that the meetings should take place in a centre for family therapy together in the presence of a therapeutic practitioner. However, the daughter did not appear at the first meeting, scheduled for February 2008. Her mother, who had been formally invited to co-operate and ensure her daughter’s attendance at the meeting, was fined 1 000 CZK (around 40 euros) for her lack of co-operation. Given the unchanged, hostile attitude of the daughter, who will turn 18 in December 2008, it remains difficult to set up contacts with the applicant. However, another meeting was scheduled for May 2008.

3) Zavřel case: 

• Information provided by the Czech authorities: On 25/09/07, the Brno district court has taken a decision on visiting rights, providing for a progressive reestablishment of contacts between the applicant and his child. The appeal court, the regional tribunal of Brno, has extended this decision, and established regular monthly visits and visiting arrangements for the school holidays. This decision reflects the wishes of the child who had in the meantime met the applicant several times on the basis of a consensual agreement between his mother and the applicant.

4) Mezl case: The applicant's daughter attained her majority in 2004. As a consequence, the national court pronounced the issues of the custody and visiting rights extinguished.

5) Fiala case: By a judgment of 2005, the custody of the children remained with their mother. Any contact between the applicant and the children was forbidden indefinitely. This decision was not challenged by the European Court (§105).


6) Kříž case: The proceedings are closed. The applicant's visiting rights were in force (but not enforced) for more than ten years until his rights were converted in 2004 and 2005 into a right to written contact only. The European Court did not criticise this arrangement; furthermore the child is already 16 years old.

• Information is awaited  in the Reslova and Zavřel cases on whether the applicant’s visiting rights are respected in practice. Furthermore information is awaited in the Koudelka case on the outcome of the scheduled meeting in May 2008 between the applicant and his daughter and on further developments of the case. No further individual measure seems necessary in the Mezl, Fiala and Kříž cases. 

General measures: 


1) Violations of Article 6§1 and Article 13: The Reslová, Fiala, Kříž and Mezl cases present similarities to the Bořánková case (Section 4.2) in which the Czech authorities have already adopted and are currently adopting measures concerning the excessive length of judicial proceedings and the lack of an effective remedy. 


2) Violation of Article 8: A reform of the Code of Civil Procedure in family matters has recently been adopted. 

• The Czech authorities are invited to provide information on the details of this  reform concerning the enforcement of visiting rights.

The judgments of the European Court have already been translated and published on the website of the Ministry of Justice (http://www.justice.cz/) and sent out to the authorities concerned.

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.

57325/00
D.H. and others, judgment of 13/11/2007 - Grand Chamber

The case concerns the discrimination suffered by the applicants in their enjoyment of the right to education due to their assignment to special schools in Ostrova between 1996 and 1999 on account of their Roma origin (Violation of Article 14 and Article 2 of Protocol No. 1). The special schools in question were intended for children with learning difficulties who are unable to attend “ordinary” or specialised primary schools. 

The allocation was decided by the head teacher on the basis of tests to measure the children’s intellectual capacity and with the parents’ consent. 

The European Court considered that the statistics provided by the applicants indicated a tendency to place children of Roma origin mostly in special schools and very few in ordinary primary education. It also considered that the results of the aptitude tests administered at the material time were not of a nature to provide objective or reasonable justification. Emphasising in this respect that the tests had been designed for the majority population and took no account of the specificities of Roma children, it considered that there was a risk that they could be distorted by prejudice and that the results would not be interpreted with due regard to their peculiarities and characteristics. It also took the view that the parents of the Roma children were probably not in a position to assess every aspect of the situation, including the consequences of their consent, given their membership of a community which was underprivileged and often undereducated.

Individual measures: The applicants are today between 16 -22 old and have therefore exceeded the age of primary education. The European Court awarded them just satisfaction in respect of non-pecuniary damage.

• Assessment: no further individual measure appears necessary.

General measures: According to the judgment, the legislation criticised in this case has been repealed (see §208 of the judgment) and new Czech legislation provides that children with special educational needs, including socially disadvantaged children, are to be educated in ordinary primary schools. 

The Secretariat has received a submission from an NGO (European Roma Rights Centre) on the impact in practice of the Czech School Act 2005. The Secretariat is currently assessing this information.

• An action plan is expected as well as information on: 

1) the provisions of the new Czech School Act; its impact in practice, including statistical data; 

2) publication and dissemination of the European Court's judgment to the relevant authorities, and other possible measures facilitating the integration of Roma children in the ordinary school system having regard to Recommendation Rec(2000)4 of the Committee of Ministers to member states on the education of Roma/Gypsy children in Europe.

The Deputies,

1.
took note with interest of the detailed information submitted by the Delegation of the Czech Republic on the comprehensive measures envisaged to address the issue of inclusion of Roma children in the education system in a non-discriminatory way;

2.
invited the Czech authorities to submit the announced action plan in due time and keep the Committee of Ministers informed of the progress in taking general measures;

3.
decided to resume consideration of this case:

at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on payment of the just satisfaction, if necessary;

- at the latest at their 2nd DH meeting of 2009 to consider further information on general measures.

5935/02
Heglas, judgment of 01/03/2007, final on 09/07/2007

The case concerns violations of the applicant’s right to respect for his private life due to acts taken by the authorities in the course of a criminal investigation against him not provided in internal law, first by obtaining extracts from the list of his telephone calls and secondly in recording one of his conversations by means of a listening device planted on a female friend (violations of Article 8).

Regarding the list of calls, the European Court noted in particular that, even allowing the existence of legal grounds for obtaining it, the information had been used for a longer period than that specified in the authorisation issued by a judge.

Individual measures: The European Court found that neither the use of the recording nor the list of telephone conversations had violated the applicant’s right to a fair trial. It also considered that the finding of the violation constituted in itself sufficient just satisfaction for any non-pecuniary damage sustained.

• Assessment: given the nature of the violations found, no individual measure appears necessary.

General measures: 


1) Use of the telephone call list: The European Court noted that subsequent to the facts at issue two legal provisions came into force: Article 88a of the code of Criminal Procedure, which gives the authorities access, among other things, to call records in criminal investigations, and Article 84-7 of the Telecommunications Act which allows the authorities to obtain lists of calls or other communications in connection with criminal matters.

• Assessment: no measure appears necessary.


2) Recording conversations by means of listening devices concealed on people’s bodies: In 2002 Article 158 d of the Code of Criminal Procedure came into force. This article sets out the conditions for the use of monitoring devices. Authorisation by a prosecutor is needed for audio and video recording; authorisation by a judge is needed if the home or correspondence is affected. Authorisation can only be given on the basis of a written application stating the facts of the alleged crime and the state of the investigations. Authorisation can only be given for a limited period. Recordings may only be used as evidence in court proceedings if accompanied by documentary proof that they have been legally obtained, and if recordings turn out to be useless in criminal proceedings they must be destroyed. Conversations between accused and lawyer must not be recorded.

Clarification is awaited on the scope of application of Article 158 d, in particular as to whether it is limited to specific crimes and to specific persons, such as those suspected of crimes. Furthermore a copy of the relevant provisions is awaited.


3) Publication and dissemination of the European Court’s judgment: Judgments of the European Court against the Czech Republic are systematically translated and published on the website of the Ministry of Justice (www.justice.cz)

An interpretation advice has been published by the office of the Chief Prosecutor in 2004, to unify the application of laws concerning the use of recorded conversations as evidence in criminal proceedings.
• Clarification is awaited on the content of the interpretation advice, in particular whether it contained information on the European Court’s judgment 

The Deputies decided to resume consideration of this item at the latest at their 1st DH meting in 2009, in the light of information to be provided on general measures.

50073/99
Chadimová, judgment of 18/04/2006, final on 18/07/2006, and of 26/04/2007, final on 24/09/2007

The case concerns the excessive length of criminal proceedings brought against the applicant in 1992 for fraud and forgery of public documents concerning an agreement to return a building in Prague and an adjoining plot of land. Proceedings lasted 11 years and 6 months, ending when the applicant accepted a presidential pardon and reaching no verdict on the merits (violation of Article 6§1).

The case also concerns a violation of the applicant's right to the peaceful enjoyment of her property in that the municipal court forbade her to dispose of the building in question from June 1994 to May 1999, on grounds which were not provided for in Czech law (violation of Article 1 of Protocol No. 1).

Finally, the case concerns the fact that audio cassettes containing recordings of the applicant's conversations with her counsel, made while the applicant's telephone was being tapped during the criminal proceedings, were not destroyed, in disregard of a decision of the Constitutional Court rendered in November 1995 (violation of Article 8).

Individual measures: In its judgment of 26/04/07, the European Court awarded just satisfaction in respect of the non-pecuniary damage sustained by the applicant. 

The interim injunction which had precluded the applicant from disposing of her property was quashed in 1999. With regard to the recorded telephone conversations, the Czech authorities have declared that all these recordings had been destroyed.
• Assessment: no further measure seems necessary

General measures: 

1) Violation of Article 6§1: This case presents similarities to that of Bořánková (judgment of 07/01/03, Section 4.2). 


2) Violations of Article 1 of Protocol No.1 and Article 8: The violation under Article 1 of Protocol No. 1 and Article 8 seem to be an isolated incident.

Judgments of the European Court concerning the Czech Republic are always translated and published on the internet site of the Ministry of Justice (www.justice.cz). With regard to the violation of Article 8, the judgment has been sent out to the Prague Municipal Court and the Police headquarters to make them aware of the judgment and ask them for comments.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009 and to join it, at that meeting, with the Bořánková group for supervision of general measures.

- 67 cases of length of judicial proceedings 


(See Appendix for the list of in the Bořánková and Hartman group)
These cases concern the excessive length of proceedings before civil, administrative and criminal courts (violations of Article 6§1). In several cases, the European Court also found a violation of the right to an effective remedy against the excessive length of proceedings (violations of Article 13). 

In the Paterová, Volesky, Jahnová, Jírů, Kubizňáková, Thon, Cambal, Dostál, Maršálek and Pedovič cases, the European Court noted in addition that the courts should have acted with special promptness considering that the proceedings at issue related to the custody of a child, the right of access, a labour dispute and an allowance to be paid by a father. Several cases were still pending at the time when the European Court delivered its judgments. In five of them, the cases of Paterová, Jahnová, Thon, Cambal and Pedovič, the Court insisted on the requirement of special diligence. 

Individual measures: In all the pending cases, the domestic courts have been informed about the violations found by the European Court. However, it is recalled that urgent individual measures are expected in Paterová, Jahnová, Thon, Cambal and Pedovič cases where the European Court has insisted on the requirement of special diligence. 

On several occasions and most recently in June 2007, the delegation stated that the length of proceedings in the Paterová case is mainly due to the actions of the child's father despite the fact that the courts are doing their best. However, Mrs Paterová's son attained his majority in February 2007. 

The Jahnová case was closed in December 2005 and the Thon case in February 2007. In the Cambal case the judgment of the first-instance court was delivered in February 2007 but the appeal proceedings are still open. The Pedovič case was closed in January 2001.  

Information has been provided on the state of the proceedings in Schmidtová, Havelka, Římskokatolická Farnost Obříství, Centrum Stavebního Inženýrství A.S., Herbst and others, Slezák, Nemeth, Zouhar, Havlíčková, Dušek, Bačák, Heřmanský, Klepetář, Metzová, Rázlová, Zámečníková and Zámečník, Heská and Kořínek. All these proceedings are still pending.

• Further information is awaited, if need be, on other measures for the acceleration of the proceedings in these cases.

General measures: 

▪ Information provided by the Czech authorities


1) Length of proceedings: Certain provisions of the Code of Civil Procedure have been amended by laws Nos. 30/2000 and 59/2005 so as to accelerate proceedings. Thus, in order to diminish the workload of the judges, the rules applicable to the partiality of judges have been modified so that a partial judge may be replaced by another by a decision of the President of the court (previously this required a decision of the superior court) and that the parties may raise the issue of partiality against a judge only in the first hearing held by this judge. The competences of a judge in preparing the hearing are made more precise. A complaint with insufficient information may be declared inadmissible if it is not completed within a deadline given by the judge. The judge may also oblige a defendant to present his written comments on a complaint. If he fails to comply, the law presumes his acquiesce to the complaint. 

Measures have also been taken to make the procedure more concentrated. An appeal is possible in all cases unless the value at stake is minor (less than 2.000 CZK or about 70 euros) but no new allegations may be brought before the appellate court. The appellate court must decide the case itself (instead of referring it back to the court of first instance) except where there has been a serious defect in the procedure. Furthermore, judges have a more precise duty to instruct the parties on their procedural rights and obligations, and friendly settlements are encouraged. 

▪ Information awaited: statistics illustrating the effects of the amendments made to the Code of Civil Procedure.

2) Effective domestic remedies against the excessive length of proceedings: Law No. 192/2003 has introduced a new Article 174a to Law No. 6/2002 on tribunals and judges (which entered into force on 01/07/2004). According to this new Article, a party who considers that proceedings have lasted too long may ask for a deadline for taking a procedural action. This deadline is set within 20 working days by the next-higher court if it finds the request motivated. The court in question is bound by this deadline and there is no possibility to appeal a decision setting/refusing the deadline. Moreover, the Czech delegation informed the Secretariat in May 2006 that a law amending Law No. 82/1998 entered into force in 27/04/2006. This new law provides adequate compensation for applicants who have suffered from the excessive length of proceedings and will be applied retroactively: if an applicant has applied to the European Court complaining of the excessive length of proceedings, he may ask for compensation within a year starting from the entry into force of the law.

▪ Examples of application of the remedies mentioned below would be appreciated.  


3) The special diligence requirement in family cases: 

▪ Information awaited: on measures taken or envisaged to ensure special diligence in family cases. 


4) Publication and dissemination of the judgments: Judgments of the European Court against Czech Republic are systematically translated and published on the website of the Ministry of Justice (www.justice.cz). They are also sent electronically to the presidents of regional, higher and supreme level courts as well as to all judges of the Constitutional Court and to the Ombudsman and other competent administrative and judicial authorities. The judgments are reported regularly in the Council of Ministers and a press release is prepared on every case by the Ministry of Justice.

The Deputies decided to resume consideration these items:

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;
2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general and individual measures. 

- 4 cases against Finland

50882/99
Sallinen Petri and others, judgment of 27/09/2005, final on 27/12/2005

The case concerns search and seizure of privileged material at the first applicant’s law firm in the course of police investigation and also affecting the rights of his clients (violation of Article 8). 

The European Court found that the Finnish law did not provide proper legal safeguards in that it was unclear about the circumstances in which privileged material could be subject to search and seizure. The interference in question was not thus “in accordance with the law” in the meaning of Article 8 and the applicants were therefore deprived of the protection to which they were entitled.

Individual measures: Taking into account that seized material has either returned to the first applicant or destroyed and that the other consequences of the violation found in this case have been redressed by the Court through the award of a just satisfaction compensating the non-pecuniary damage suffered by the applicants, no further individual measure seems necessary.

General measures: The Deputy Chancellor of Justice has invited the Ministry of Justice to examine whether there is need to amend the legislation in order to clarify the relationship between the Coercive Measures Act, the Code of Judicial Procedure and the Advocates Act. A working group was expected to be appointed in March 2007 to examine the overall renewal of the Coercive Measures Act. In this context it will also examine what kind of measures should be taken on the basis of the present judgment and on the jurisprudence of the European Court in general. An extensive preliminary report has already been made on this issue also referring to the present judgment.

The judgment of the European Court has been translated and published on the Finlex database and sent out to several national authorities.  

• Additional information awaited on the results of the working group, on the nature of the measures to be taken and on the proposed timetable for their adoption. 

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of further information to be provided on general measures.

10163/02
Johansson, judgment of 06/09/2007, final on 06/12/2007

This case concerns a violation of the applicant’s right to respect for their private and family life due to the refusal of the Finnish authorities (the Population Registration Authority) to register the name “Axl” for their son born in 1999, on the ground that the spelling did not comply with Finnish name practice (violation of Article 8). The European Court’s finding of a violation was based not least on the fact that the name thus spelt had already gained acceptance in Finland. Three people with the same name were found in the official Population Information System when the applicants' son was born. Subsequently, at least two more children have been given this name and four of these children were Finnish nationals.

Individual measures: The Court awarded the applicants just satisfaction in respect of the non-pecuniary damages suffered. 

• Information is awaited on the situation of the applicants’ son. 

General measures: 

• Information is awaited on publication and dissemination of the European Court’s judgment, as well as on other measures, if appropriate, to prevent future similar violations of the Convention.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of further information to be provided on individual and general measures.

68050/01
Ekholm, judgment of 24/07/2007, final on 24/10/2007

This case concerns the excessive length of certain proceedings before administrative courts (violation of Article 6§1). The proceedings, which concerned a dispute between neighbours, began in 1991 and were still pending when the European Court gave its decision (almost 16 years). 

The case also concerns the competent authorities’ failure to enforce final judicial decisions (violation of Article 6§1). During the proceedings at issue, the case was referred back five times to the competent administrative authority (South Åland Municipal Health Board). For almost ten years, this board refused to comply with the final judicial decisions taken in the proceedings, ordering it to issue appropriate instructions to the applicants’ neighbours with (violation Article 6§1).

Individual measures: The European Court awarded the applicants just satisfaction in respect of both  pecuniary and non-pecuniary damages suffered. In April 2006, the Health Board finally complied with the judicial decisions and ordered the applicants’ neighbours to take certain measures before the date on which its decision gained legal force. In 2007, the Administrative Court rejected the appeals introduced by both parties. 

• Information is awaited on whether the decision of the Health Board has gained legal force and, if appropriate, on any measure taken to speed up the proceedings at issue.
General measures: 

1) Failure to comply with a final judicial decision: 

• Information is awaited on measures taken or envisaged by the Finnish authorities to prevent future similar violations and in particular on effective remedies available to applicants in domestic proceedings to complain of non-compliance with final judicial decisions by administrative authorities.  
At any event, publication and dissemination of the European Court’s judgment to competent authorities in these kind of cases seem necessary, to draw attention on the requirements of the Convention in this respect.

2) Length of the proceedings: See the Kangasluoma group (1043rd meeting, December 2008).

The Deputies decided to resume consideration of this item:

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided concerning the payment of just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of further information to be provided on individual and general measures.

40412/98
V., judgment of 24/04/2007, final on 24/07/2007

The case concerns the unfairness of the criminal proceedings instituted against the applicant due to the fact that he had been unable to argue fully and in due time his allegations that he had been entrapped by the police into committing the drug offences he was charged with (violation of Article 6§1). The European Court noted in particular that by refusing to disclose the telephone metering information concerning the applicant’s telephone the police denied him the opportunity to prove that the drugs in question were ordered by a person being held in police custody. 

As a result of the proceedings in question the applicant was convicted in 1996 for drug related offences and sentenced to three years and six months’ imprisonment.
Individual measures: The European Court awarded the applicant just satisfaction in respect of non-pecuniary damage. The practice of the domestic courts demonstrates that reopening of criminal proceedings is possible under general provisions of the Code of Judicial Procedure in cases in which the European Court has found a violation (see, e.g., case Z. v. Finland, Resolution DH(99)24).

• Assessment: No further measure appears necessary.
General measures: The Police Act was amended in 2001 and in 2005, adding explicit provisions on certain unconventional preventive methods and investigative techniques, including undercover operations and induced deals. The legislation on telephone tapping has also been amended subsequently and now contains specific rules. Permission for telephone tapping is given by a court for a limited time only and only in relation to the most serious crimes. It is not allowed to intercept conversations between a suspect and their lawyer, doctor or priest. At the conclusion of the preliminary investigation, the suspect must be informed about the telephone tapping and all irrelevant information gathered must be destroyed.    

Furthermore, the judgment of the Court has been published in the legal database Finlex (www.finlex.fi).
• Information is awaited as to whether any further general measures have been taken or are envisaged.
The Deputies decided to resume consideration of this item:

1. 
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided concerning the payment of the just satisfaction, if necessary; 

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures.

- 23 cases against France

6253/03
Vincent, judgment of 24/10/2006, final on 26/03/2007

This case concerns the degrading treatment of the applicant during his detention from 17/02/2003 until 11/06/2003 at the Fresnes prison. Being a disabled person in a wheelchair, he could not move about and, in particular, leave his cell on his own (violation of Article 3). 

The European Court took particular account of the fact that, to get through doors, the applicant had to be carried while one wheel of his wheelchair was dismantled, then reassembled once the wheelchair had passed the doorway, which may be considered as humiliating and demeaning in addition to the fact that the applicant was completely at the mercy of others' availability. 

Individual measures: The applicant is currently detained in Liancourt prison which, although old, has among other things individual cells on the ground floor, where the medical department is situated and detainees' activities are held. The applicant complains of his present detention conditions, which he finds inappropriate to his disability and seised the administrative judge of his complaint. The Administrative Tribunal of Amiens, by an ordinance of its President, rejected the applicant's appeal, considering that it is possible for the applicant to move without assistance in his cell and in the prison and in particular that he may enter and leave his cell on his own (which was not the case in Fresnes). The applicant has lodged an appeal to the Conseil d'Etat against this decision.

Finally, the European Court awarded just satisfaction to the applicant for the non-pecuniary damages suffered. 

• The information given to the Committee of Ministers shows that, unlike the conditions existing from February to June 2003 in Fresnes prison, criticised by the European Court (no violation having been found for the conditions of detention in other prisons), the applicant can now move and, in particular, leave his cell on his own. In any case, there exist sufficient guarantees concerning the applicant’s detention. National courts are seised of his complaints: in applying the Convention directly, it is their task to ensure, in particular following the European Court’s judgment, that the applicant’s conditions of detention comply with the Convention’s requirements.

General measures: The Court found (§101) “that applicant and government agreed on the fact that the short-stay prison of Fresnes, a very ancient establishment, is particularly inappropriate for the detention of physically disabled persons”. 

• Information provided by the French authorities: It is possible to avoid new, similar violations by ensuring, on a case-by-case basis, of the detention of disabled persons in one or another prison on the French territory, depending from their specific facilities. The prisons administration has 118 cells at its disposal for motor disabled detainees. These cells are predominantly situated in short-stay prisons. However, in order to optimise the existing system the directorate of the prisons administration has recently introduced a management system for the cells for disabled persons. A map of existing places is kept up to date in order to best reconcile the penal, penitentiary and health requirements in each given case. This system also makes it possible to anticipate situations.
In old prisons which are to be kept in operation, works are scheduled each year. Each time it is technically possible, cells for disabled persons will be created. At the Liancourt detention centre, where Mr Vincent is currently detained, there will be a new building of 80 places, with 20 cells specially conceived for disabled persons. The reorganisation of the establishments of Fleury-Merogis, Marseille and Nantes foresees the creation of respectively 26, 6 and 3 cells for disabled persons before 2014.

A construction program of 13 200 extra places in the French penitentiary system has begun. These places will include 1% cells adapted for disabled persons. The movement and all the activities and conveniences have been examined with a view to the presence of the disabled, be they detainees, visitors, contributors or staff. Finally, under the 11/02/2005 Act, all forms of handicap must be taken into account in establishments receiving public within ten years. Disability provision in prisons will be specifically handled by a joint decree of the Ministries of Equipment and of Justice which will fix accessibility rules for future constructions and for existing prisons. The situation is evolving towards adjusting of all French prisons to the presence of handicapped persons as of 2015.

The efforts by the French authorities to improve the conditions of treatment of prisoners will continue, not least in the framework of their cooperation with the CPT. In this respect, the French authorities recall that in its answer to the CPT's report on its visits to French prisons (document CPT/Inf(2007)45 of 10/12/2007), the government expresses its conviction that the CPT's visits, combined with the other similar mechanisms, contribute to the improvement of the treatment of persons deprived of liberty and to the respect for their fundamental rights. The adoption by the French Parliament of Law No. 2007-1545 of 30/10/2007, creating the post of General Controller of Places of Detention, apart from implementing the Optional Protocol to the Convention against torture and other cruel, inhuman or degrading treatment or punishment, also shows the will of the French authorities to work towards better respect for the fundamental rights of prisoners.

Concerning measures taken to give broad exposure to the European Court's judgment, so that it can be taken into account in practice by the competent authorities, first, it should be noted that all judgments against France are sent out to the courts and to the directorates of the Justice Ministry concerned; secondly, the present judgment was presented in detail in the Bulletin d'information of the Cour de cassation No. 651 of 01/12/2006. Various specialist articles were also published in widely read legal journals 

• Information has been provided on measures taken to disseminate the judgment with a view to ensuring that the requirements of the Convention be taken into consideration in practice. 

The Deputies decided to resume consideration of this item at their 1043rd meeting (2‑4 December 2008) (DH) in the light of information to be provided on the payment of the just satisfaction, if necessary, and on the assessment of the general measures. 

39922/03
Taïs, judgment of 01/06/2006, final on 01/09/2006

This case concerns the death of the applicants' son in 1993, while he was detained in a police cell in which he had been placed overnight to sober up.

The European Court found that the government had not been able to provide a plausible explanation for the discrepancy, or even contradiction, between the medical report drawn up when discharging the applicants' son from hospital and the autopsy report, and regarding the cause of the injuries found on his body, given in particular that the injuries could in any event only have occurred during his detention (§95); furthermore, the inertia of the police officers confronted with physical and mental distress of the applicant's son, and the lack of effective police and medical supervision, had constituted a violation of France's obligation to protect the lives of persons in custody (violations of the substantive aspect of Article 2).

The European Court also found that the French authorities had not conducted an effective - or, a fortiori a quick - investigation into the circumstances surrounding the death of the applicants' son (procedural violation of Article 2). To reach this conclusion, apart the length of the proceedings which had failed to establish the actual cause of death, the European Court took the following elements into account: no detailed evidence had been taken from the girlfriend of the deceased even though she had been at the police station on the night of the incident ; the fact that the investigating judge had refused to allow a reconstruction of the events ; the making of a post-mortem psychological inquiry, the usefulness of which in establishing the truth was doubtful but which had provided the judicial authorities with a means of minimising or excluding the police officers' responsibility for their son's death. 

Individual measures: The applicant indicated that he had asked for the investigation to be re-opened on the basis of new charges but his application was rejected by the Public Prosecutor's Office on 12/01/2007.

• A joint comment by the National Human Rights Advisory Board (“Commission nationale consultative des droits de l’Homme”) and the Ombudsman (“Médiateur de la République”) has been brought to the attention of the Committee of Ministers, in conformity with Rule No. 9 (Rules of the Committee of Ministers for the supervisionof the execution of judgments and of the terms of friendly settlements).
• Bilateral contacts are under way concerning the issue of individual measures.  

General measures: 
1) Violation of Article 2 (substantive aspect):

• Information provided by the French authorities: The judgment has been sent out to the police, and will be commented upon during police officers' training, in order to draw the consequences of this judgment in their work and to avoid new, similar violations. 

More generally speaking, the French government has maintained important efforts for several years, taking into account the CPT's recommendations, to improve conditions of detention on remand. For example, a Circular was issued on 11/3/2003 sets out measures to “modernise professional practice and the means devoted to detention on remand (…) in order to guarantee respect for the dignity of detainees”. 

Concerning the absence of a plausible explanation for the origin of the wounds, see below (procedural aspect).

• The examination of these measures is under way.


2) Violation of Article 2 (procedural aspect): 

• Information provided by the French authorities: the judgment of the European Court was sent to the First President of the Court of Cassation and to the Public Prosecutor before the same Court, as well as to the Public Prosecutor before the Court of Appeal of Bordeaux, which was concerned in this case. The judgment was also published and commented in the September/October 2006 issue of the Legal Bulletin of the Ministry of Interior. This bulletin is available on the intranet site of the Ministry, to which all the Ministry and Préfecture officials have access. 
• The examination of these measures is under way.

The Deputies decided to resume consideration of this item at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided concerning payment of the just satisfaction, if necessary, and with a view to assessing the individual and general measures, inter alia in the light of comments submitted under Rule No.9 and following the bilateral contacts currently under way.  

21324/02
Plasse-Bauer, judgment of 28/02/2006, final on 28/05/2006

This case concerns the failure to enforce a court decision awarding the applicant visitation rights in respect of her daughter and laying down the conditions for the exercise of this right (violation of Article 6§1). An appeal court judgment of 1997 required the presence at visits of a third party, within the framework of an association. In point of fact, the association concerned found it materially impossible to fulfil its mission, and accordingly the judgment was not enforced.

The European Court held that the national authorities had not made all sufficient efforts which could reasonably be expected to uphold the terms and conditions of the visiting rights. In particular, they should have checked beforehand whether the association was in a position to carry out the public authorities' mandate to ensure the conditions for the exercise of visiting rights as laid down in the appeal court judgment, so that it could be enforced. 

Individual measures: The applicant's daughter came of age in 2004. The European Court awarded just satisfaction in respect of the non-pecuniary damage sustained by the applicant. 

• Assessment: in view of these circumstances, no individual measure seems necessary.
General measures: The violation found in this case does not reflect a structural problem: the Ministry of justice is not aware of any similar cases.

In order to draw the competent authorities’ attention to the requirements of the Convention so that they can avoid new, similar violations, the European Court's judgment has been sent out to the Prosecutor General of the Court of Cassation and to the Prosecutors General of both the Aix en Provence and Orleans Courts of Appeal (concerned in this case). It is also recalled that judgments are systematically sent out to Courts and offices of the Ministry of Justice concerned. 

Furthermore, the legal provisions have changed since the material time. With regard to the specific problem of implementing judicial decisions ordering the exercise of visiting rights in a specific, neutral structure, it may be noted that such structures are now recognised by the child Protection Law No. 2007-297of 5/03/2007. According to Articles 372-2-1, paragraph 3, and 373-2-9, paragraph 3, ordering that meetings between a parent and his child shall take place in a neutral place is one means available to the judge competent for family matters, when organising visiting rights. The Ministry of Justice is currently finalising a draft Ministerial Decree on the status and organisation of these specific structures. It provides in particular that in case of any difficulty, the structure should immediately inform the judge. This provision, in particular, appears relevant to avoiding shortcomings similar to those in the Plasse-Bauer case. 

Finally and more generally, it is also recalled that the child’s right to maintain relations both its parents and in particular with the parent with whom it does not live, is protected by many national legal provisions. There are civil-law provisions (inter alia the judge may impose penalties to ensure respect for visiting and housing rights; when he rules upon the modalities of parental rights, he must take into account the capacity of the father or mother to respect the child’s ties with the other parent, etc.). 

There are also criminal-law provisions (inter alia failure to execute civil judicial decisions on parental rights constitutes a criminal offence; it is possible directly to request the police to force the parent who does not respect the parental rights of the other parent to present the child); in this respect, it should be noted that besides the possibility of lodging a criminal complaint, there are also alternative solutions, such as organising mediation or disposing of the matter under condition that the offender regularises his situation.

• Assessment: it would appear useful to confirm that the judgment has been sent out  not only to the authorities concerned in this case, but more broadly to all authorities competent in cases of this kind (such as the judges competent for family matters) so that they may benefit from the European Court's findings in this case. 

The Deputies decided to resume consideration of this item at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary, and on general measures, namely the dissemination of the judgment to competent authorities.

7508/02
L.L., judgment of 10/10/2006, final on 12/02/2007

The case concerns an infringement of the applicant's right to respect for his private and family life (violation of Article 8) on account of the production and use in divorce proceedings of a document from his medical records. 

The European Court held that it was only on a subsidiary basis that the courts had referred to the medical report at issue in support of their decisions and that they could have reached the same conclusion while refraining from referring to it. Therefore, the interference with the applicant's right to respect for his private life was not was not “necessary in a democratic society” (§ 46 of the judgment).  The Court further noted that the need for a strict review as to the necessity of such measures was justified a fortiori by the weakness of the safeguards regarding the use, in this type of proceedings, of data concerning parties’ private lives (§ 47).

Individual measures: The European Court considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage. 

• Assessment: In these circumstances, no individual measure seems necessary.

General measures: To ensure that in similar proceedings the national courts take due account of the requirements of the Convention when assessing the need to interfere in private life, measures of dissemination of the judgment have been taken. In particular, the judgment of the European Court has been sent to the Public Prosecutor of the Cour de cassation and to the Public Prosecutor of the Rennes Court of Appeal.

• It would also appear necessary to confirm that the judgment has also been sent out to the competent courts, in particular the Cour de cassation and civil courts. 

The authorities also provided details on the guarantees surrounding the use, in this type of proceedings, of data concerning the parties’ private lives.
The Deputies decided to resume consideration of this item at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information concerning general measures, namely on the dissemination of the European Court’s judgment.

70456/01
Sayoud, judgment of 26/07/2007, final on 26/10/2007

This case concerns a violation of the applicant’s right to private and family life (violation of Article 8). The applicant was born in Algeria when it was French territory. He lived in France as from 1965 and is the father of two minor children who are French nationals and live in France with their mother, also a French national. In 2000, he was sentenced to exclusion from French territory for five years, following criminal proceedings for drug trafficking in which he had been wrongly supposed to be Algerian, despite his French nationality. In 2002, the applicant was placed on a flight to Algiers. Taking into account that neither national nor international law authorises the expulsion of nationals, the European Court held that the measures taken against the applicant had not been “in accordance with the law”.

Individual measures: The applicant was readmitted to France in April 2006. In October 2006, a certificate of nationality and a national identity card were delivered to the applicant by the French authorities (respectively the Registry of the Rheims Tribunal d’instance and the Rheims Sub-Prefect’s office). The European court rejected the applicant’s request for just satisfaction which was not lodged in conformity with the Rules of the Court.

• Assessment: No further individual measure would appear necessary.
General measures: According to the judgment (§ 24), the violation originates in the authorities’ manifest negligence. The Court said that it did not question the government’s good faith in stating that the authorities would not have deported the applicant had they known that he was a French national. It even added that there is little doubt that the applicant himself contributed to the complexity of his own situation by being dilatory in obtaining documentary proof of his French nationality. It insisted however that the authorities should have made sure that the interference with the applicant’s rights under Article 8 was “in accordance with the law”. Considering in particular the date and place of the applicant’s birth and the existence of national regulations entitling persons born in Algeria at that time to take French nationality (Order No. 62‑825 of 21/07/1962, see § 17), the authorities should have ascertained whether or not the applicant had made use of those provisions before they deciding to exclude him from French territory and executing the decision.

• In these circumstances, the dissemination of the European Court’s judgment to the competent authorities would appear necessary (both those empowered to impose and execute measures of deportation, whatever procedure used, and those competent for questions of nationality). Information is also awaited on any other measures envisaged or taken to avoid a new, similar violation.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures, in particular the dissemination and publication of the judgment of the European Court.

25389/05
Gebremedhin (Gaberamadhien), judgment of 26/04/2007, final on 26/07/2007

The case concerns the absence of an effective remedy whereby the applicant, an Eritrean journalist who had sought asylum in France at Paris-Charles de Gaulle Airport, might challenge the decision not to admit him to French territory so that he might defend his complaint concerning the risk of ill-treatment under Article 3 if he were to be repatriated (violation of Article 13, in conjunction with Article 3).

The European Court said that, given the importance it attached to Article 3 of the Convention and the irreversible nature of the harm that might occur if the risk of torture or ill-treatment materialised (which is obviously also the case where a state decides to send a foreigner back to a country where there are serious reasons to believe that he would be at such a risk), it was a requirement of Article 13 that the persons concerned should have access to a remedy with automatic suspensive effect.

Individual measures: After the applicant had lodged his application in this case, the European Court indicated to the French government, on 15/07/2005, pursuant to Rule 39 (interim measures) of the Rules of Court, that it was desirable not to remove him to Eritrea prior to the forthcoming meeting of the appropriate Chamber. On 20/07/2005 the French authorities granted him leave to enter France and then issued him with a temporary residence permit. On 7/11/2005 the applicant was granted refugee status. The Court noted that Article 33 of the Geneva Convention of 28/07/1951 on the status of refugees now stands in the way of his deportation to his country of origin and accordingly concluded, in its admissibility decision of 10/10/2006 (§36) that the applicant had lost the quality of victim of the alleged violation of Article 3. 

Furthermore, the Court held that, in the circumstances of the case, the non-pecuniary damage suffered by the applicant is sufficiently compensated by the finding of a violation of Article 13.

• Assessment: In these circumstances, the judgment would not appear to call for individual measures, other than payment of the just satisfaction. 
General measures:

• Origin of the violation: The “frontier asylum procedure“ is used to authorise or refuse territorial access to asylum-seekers arriving at airports without the necessary documents. This procedure comes under the Ministry of the Interior which decides whether or not to grant leave to enter France following an advisory opinion by OFPRA (the French authority for the protection of refugees and stateless persons). The alien is held in a “waiting area” for the time needed to examine whether or not their planned asylum application was “manifestly ill-founded”; if the authorities (Ministry of the Interior) deem the application to be “manifestly ill‑founded”, they reject the request for leave to enter the country, and the individual concerned is automatically liable to be removed. 

At the material time, the individuals concerned by this procedure could appeal against the ministerial decision refusing them leave to enter, but could also apply to the urgent applications judge. While this procedure appeared on the face of it to offer solid guarantees, it did not have an automatic suspensive effect, with the result that the person concerned could, quite lawfully, be deported before the urgent applications judge had given a decision. Hence there was no remedy “with an automatic suspensive effect”, required by the Convention.

• Measures adopted following the judgment: The authorities rapidly took provisional measures to avoid new, similar violations. In particular, on 26/07/2007, Air and Border Police officers were instructed to apply the provisions of the draft law, in course of adoption at the time, in advance (see below).

On 20/11/2007, the Law on the control of immigration, integration and asylum was adopted and promulgated (see articles L213-2, L213-9, L221-3 of the Code on Foreigners' Entry and Asylum, and article L777-1 of the Code of Administrative Justice).

The new provisions provide that foreigner who have been refused access to French territory in order to request asylum have 48 hours from the notification of this decision to request its annulment in a reasoned application to the Administrative Tribunal, which, with a single judge sitting (the President of the Tribunal or a substitute designated by him), must deliver judgment within 72 hours of being seised. The applicant may request the assistance of an interpreter. He may be assisted by his lawyer if he has one. If he does not, he may ask the judge to appoint him a lawyer. Decisions refusing leave to enter on grounds of asylum may not be executed before the expiry of a 48-hour delay following notification or, if the judge has been seised, before he has delivered its judgment. If the decision refusing leave to enter is annulled by the judge, the applicant is authorised to enter France so as to take the relevant steps before OFPRA. 

Judgments of the President of the Administrative Tribunal or his substitute may be appealed within 15 days, before the President of the local Administrative Court of Appeal, or a substitute designated by him. This appeal has no suspensive effect. 

The government are of the opinion that these provisions draw all the consequences of the Gebremedhin judgment, and stress the rapidity of the French authorities' reaction. 

• Bilateral contacts are underway in order to assess the scope of the general measures adopted. Comments of ANAFE (“association nationale d'assistance aux frontières pour les étrangers” and a joint comment by the National Human Rights Advisory Board (“Commission nationale consultative des droits de l’Homme”) and the Ombudsman (“Médiateur de la République”) have been brought to the attention of the Committee of Ministers, together with observations of the delegation. They concern among other things the area of application of the appeal, its conditions of exercise and the time-limits to which it is subject, as well as the effectiveness of subsequent appeals on the merits or on points of law. These comments have been made in conformity with Rule No. 9 (Rules of the Committee of Ministers for the supervisionof the execution of judgments and of the terms of friendly settlements).

The Deputies decided to resume consideration of this item at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided concerning payment of the just satisfaction, if necessary, and with a view to assessing the general measures, inter alia in the light of comments submitted under Rule No.9 and following the bilateral contacts currently under way.  

53640/00
Baucher, judgment of 24/07/2007, final on 24/10/2007

This case concerns the unfairness of certain criminal proceedings against the applicant in 1999, in particular an infringement of his defence rights (violation of Article 6§§1 and 3 b)). The applicant could not obtain disclosure of the reasons for a first-instance (tribunal correctionnel) judgment before the expiry of the 10-day time-limit for lodging an appeal. All he knew at the material time i.e. the fact of his conviction and the damages he had to pay, had resulted from the “particularly laconic” reading at a hearing of the operative part of the judgment (§46). He was unable to obtain the full text of the judgment in writing before the expiry of the time-limit for appeal, despite provisions in French law according to which this should not occur. The only solution for the applicant would have been to lodge an appeal as an interim measure, without knowing any of the reasons adduced by the court in convicting him. However, according to French law as it stood at the material time, this could have incurred the risk of the appeal court’s increasing the severity of his sentence, and he would have had no means of assessing his chances of success. 

Individual measures: The applicant asked the European Court to grant just satisfaction compensate pecuniary damage equivalent to the sums he had been ordered to pay in the proceedings at issue. The European Court, considering that it could not speculate as to the outcome of the proceedings had the violation not taken place, rejected this request. Under Article L 626-1 ff. of the Code of Criminal Procedure, the applicant may ask for his conviction to be re-examined following a judgment of the European Court. 

The European court awarded just satisfaction in respect of the non-pecuniary damage due to the inability of the applicant to assess the likely outcome of lodging an appeal.

• Assessment: no further measure appears necessary.

General measures:

1) Judges’ obligation to give clear the reasons for their judgments so that appeal may be lodged in due time: In the criminal field, Article 485 of the Code of Criminal Procedure provides that the tribunal correctionnel must give the reasons for its judgments. It also provides that judgments must be read out at a hearing – at least the operative part of the judgment, and that the operative part must indicate the offences of which the person has been convicted, the sentence and the legal provisions applied, as well as the civil aspects of the conviction. The written text of the judgment must always be deposited by the court registry within three days of the pronouncement of the judgment, although failure to respect this rule is not sufficient ground for having the judgment annulled. However, the government indicated before the European Court that in spite of these provisions, in practice “it can happen (…) that the full written version of the judgment is prepared only after the parties’ decision to lodge an appeal” (§35) and that “the workload of court registries does not always make it possible for them to finish judgments before expiry of the time-limit for appeal” (§38). 
• Assessment: in these circumstances, measures appear necessary to ensure that defendants may always obtain the reasons for their conviction early enough to be in a position to lodge an appeal.
2) Details concerning the possibility of lodging an appeal as an interim measure. At the material time, lodging an appeal as an interim measure was not without risk, since doing so opened the door to a cross-appeal from the prosecution. Withdrawal of the appeal had no effect on the cross-appeal, and the appellate court might deliver a judgment either in favour or against the defendant, there being no guarantee that a decision at appeal could not aggravate the defendant’s situation, as is the case where there is no cross-appeal. However, a law of 15/06/2000 now provides that cross-appeals – including those introduced by the prosecution –are voided if the defendant retracts their appeal within a month of its being lodged. 

The Deputies decided to resume consideration of this item:

1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures.
35787/03
Walchli, judgment of 26/07/2007, final on 26/10/2007

The case concerns the unfairness of certain criminal proceedings: the applicant could not have access to a court to have set aside certain investigation proceedings which led to his conviction, which became final in 2003 (violation of Article 6§1). The motion to annul lodged by his counsel was rejected by the domestic courts on formal grounds. The European Court considered that in the specific circumstances of this case, the domestic courts had been excessively formalistic.

Individual measures: The applicant was sentenced to pay a fine of 1500 euros together with 2250 euros in civil damages. He applied before the European Court for reimbursement of pecuniary damages in the amount he was ordered to pay following the proceedings at issue. The European Court declined to speculate as to the outcome of these proceedings had the violation of Article 6§1 not taken place. In French law (Article L 626-1 ss of the Code of Criminal Procedure) the applicant may apply for the reopening of these proceedings.

• Assessment: under these circumstances, no further measure seems necessary.
General measures: According to Article 173 of the Code of Criminal Procedure (CCP), a motion to set aside a judicial investigation must, on pain of inadmissibility, be the subject of a “Declaration” to the registry of the court concerned (the investigation chamber). This declaration must be duly acknowledged and dated by the registrar who must co-sign it with the applicant or his counsel. In the present case, the applicant’s counsel presented himself in person at the registry to submit his application, which was entitled “Motion to Annul” and duly signed. Its presentation was acknowledged by the registrar, who stamped the cover sheet with the court’s official stamp and signed it, recording the date and time of reception. The domestic courts contended that that the motion was inadmissible because it had not been not accompanied by the required declaration. 

The European Court found that the wording of Article 173 CCP made it impossible to determine with certainty whether or not a separate declaration was required for such a motion to be admissible. However, as the Court refrains in principle from itself taking a view on factual elements underlying national courts’ decisions, it took the domestic courts’ position (i.e. that persons under indictment are normally obliged formally to declare their applications to the registry, simultaneously with their submission and registration) as a given. However, in the particular circumstances of the present case, and especially in the light of the formalities that the applicant’s counsel had accomplished and the clarity of the application submitted, the Court considered that the registrar, given his role as the judicial official responsible for guaranteeing procedural orthodoxy might, when accepting the advocate’s submission, at least have drawn his attention to the procedure to be followed. Accordingly, the Court concluded that the domestic courts had acted with excessive formalism with regard to the procedural requirements in respect of the applicant’s motion.

• Information seems necessary on measures taken or expected to clarify the formalities to be accomplished when presenting a motion to annul the record of investigatory proceedings, for the benefit of all concerned (lawyers, registrars, judges). In any event the publication and dissemination of the European Court’s judgment will be required.
The Deputies decided to resume consideration of this item:

1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided concerning the payment of just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures, including the publication and dissemination of the European Court’s judgment as well as any other measure envisaged.
56802/00
Baumet, judgment of 24/07/2007, final on 24/10/2007

This case concerns the unfairness of certain proceedings before courts of audit due to the disclosure of certain documents to the prosecution and the judge rapporteur of the Cour des Comptes (court of appeal) without the applicant’s knowledge (violation of Article 6§1). The verdict in the proceedings, which became final in 1999, was that the applicant was personally ordered to repay considerable sums.

The European Court found that the fact that the applicant had not been informed of the disclosure of these documents, of which “the clear intention was to influence the decision of the Court of Audit” (§ 58) gave rise to a clear bias against his case, even if (as the Conseil d’Etat affirmed when dismissing the applicant’s appeal) they contained no new facts an had not been relied on by the Court of Audit in forming its judgments.

Individual measures: The proceedings at issue resulted in the applicant’s being sentenced to pay more than 200 000 euros. He asked the European Court to grant him just satisfaction equal to this amount. The European Court, declining to speculate on the outcome of the proceedings had the violation not taken place, rejected this request. It also found that the finding of the violation constituted in itself sufficient just satisfaction in respect of non-pecuniary damage sustained.

• Information is awaited concerning whether individual measures have been taken or are envisaged.

General measures: A decree of 27/09/2002 added a new Article R131-42 the Code of Audit which provides henceforth that all documents placed on file during en investigation before the Cour des Comptes are disclosed to all parties who may consequently present their comments on them (§§28 and 61).

• Assessment: Information appears necessary as to whether a similar rule exists for all the courts of audit, not only the Cour des Comptes. 

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.

39001/97
Maat, judgment of 27/04/2004, final on 27/07/2004

This case concerns the unfairness of certain criminal proceedings against the applicant. First, it concerns a disproportionate restriction of his right of access to a court in that he was obliged to comply with an arrest warrant in order to apply to set aside an appeal judgment given in absentia in 1997 confirming his sentence to 18 months' imprisonment and a million-French-franc fine as well as compensation to the civil plaintiffs (violation of Article 6§1).

Secondly, it concerns the failure to respect of the applicant’s right of defence, in that the appeal court prohibited him from being represented on the ground of his failure to appear in court (violation of Article 6§3c). 

Individual measures: No request has so far been made regarding individual measures. The applicant’s lawyer indicated that she had been unable to contact him. 
General measures: 


1) Violation of Article 6§1: The European Court noted that, according to the present case-law of the Cour de cassation, a motion to have a judgment set aside is the only form of appeal in respect of which the failure to comply with an arrest warrant constitutes an obstacle to admissibility. The condition no longer applies to ordinary appeals (Zutter case-law of the Cour de cassation, judgment of 24/11/1999) or to appeals on points of law (Rebboah case-law of the Cour de cassation, judgment of 30/06/1999). 

Given the direct effect granted to the Convention by French courts and the developments in national case-law described above in similar issues, similar violations should be avoided by drawing the attention of the competent courts to this judgment. This is why information on the publication and dissemination of the judgment has been requested. 

• Information provided by the French authorities: Generally speaking, all judgments of the European Court against France are systematically sent out to the courts concerned; in this case the judgment must have been disseminated to the Court of Cassation and to the other courts involved in the case.  

• Assessment: it appears necessary to confirm at least that the judgment has been sent out to all courts which might be seized of similar cases, i.e. criminal courts. Examples of possible changes in judicial doctrine are awaited, if they exist.

2) Violation of Article 6§3c.: This case presents similarities to that of Poitrimol (Final Resolution CM/ResDH(2007)154 of 19/12/2007), closed in view of the evolution of the case-law before the national courts. The Court itself stressed the contribution of the Dentico judgment, delivered by the Plenary Assembly (Assemblée plénière) of the Cour de cassation on 02/03/2001 (i.e. after the present application to the European Court). According to this judgment, “the right to a fair trial and the right of every defendant to be assisted by counsel mean that a court may not try a defendant who fails to appear in court and who is not excused without hearing counsel if present at the hearing to defend him”.

• Assessment: No further measure is awaited. 
The Deputies decided to resume consideration of this item:

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures, in particular the dissemination of the judgment of the European Court to criminal courts. 
4 groups of cases concerning the retroactive application of new legislation 
to pending judicial proceedings:
60796/00
Cabourdin, judgment of 11/04/2006, final on 11/07/2006

16043/03
Achache, judgment of 03/10/2006, final on 03/01/2007

15589/05
De Franchis, judgment of 06/12/2007, final on 06/03/2008

40191/02
Ducret, judgment of 12/06/2007, final on 12/09/2007

67847/01
Lecarpentier and other, judgment of 14/02/2006, final on 14/05/2006

72038/01
Saint-Adam and Millot, judgments of 02/05/2006, final on 02/08/2006 and of 26/04/2007, final on 26/07/2007 (Article 41)
66018/01
Vezon, judgment of 18/04/2006, final on 13/09/2006

These cases concern the retroactive application of new legislation during pending judicial proceedings. Each of the applicants, having contracted bank loans between 1987 and 1989 and finding themselves subsequently in financial difficulty, sought annulment of their loan agreements on the ground that a formal requirement (inclusion of an amortisation schedule in the initial loan proposal) had not been respected by their respective banks. The annulment sought would have led to the reimbursement of sums already paid in execution of the contract. The applicants' claims were rejected because of the courts' retroactive application of Law No. 96-314 which provides that, except for decisions which have already become final, loan proposals made before 31/12/1994 without amortisation schedules are valid, provided that certain other conditions are respected. 

In the cases of Cabourdin, Saint-Adam and Millot, Vezon and Ducret, the European Court found that the proceedings had been unfair, because Law No. 96-314, which provides for final and retroactive settlement of disputes between private individuals before the national courts, had not been justified by compelling grounds of the general interest (violations of Article 6§1). 

In the Lecarpentier, Achache and de Franchis cases, the European Court found that the law had placed an "abnormal and excessive burden" on the applicants and had interfered disproportionately with their right to the peaceful enjoyment of their possessions (violation of Article 1 of Protocol No. 1).

Individual measures: 


1) In the Cabourdin, Lecarpentier, Vezon, Achache, Ducret and de Franchis cases: The European Court held that it could not speculate as to whether the outcome of the proceedings would have been different had the violation of the Convention not taken place. However, it also said, in the Cabourdin, Vezon and Ducret  cases, that it did not consider it unreasonable to think that the applicant had suffered a genuine opportunity loss and, in the case of Lecarpentier, Achache and De Franchis that the applicants has suffered a breach of their right to the peaceful enjoyment of their property. In these circumstances and deciding on the applicants' requests for both non-pecuniary and pecuniary damages, the Court granted them just satisfaction in respect of all heads of damage taken together (for non-pecuniary and pecuniary damages).


2) In the Saint-Adam and Millot case: The European Court found that the question of the application of Article 41 is not ready for decision (pecuniary damage) and reserved it. The Court delivered its judgment under Article 41 on 26/04/2007. The Court said that the respondent state was to pay the applicants 60 000 euros in respect of pecuniary damage, plus any amount that could be chargeable in respect of taxes.

General measures: 

• Information provided by the French authorities (letters of 25/06/2007, 21/02/2008 and 07/07/2008): The French authorities, in particular the Ministry of Economy and Finance, are holding exchanges of views on the use of laws designed to “validate” existing practices (“validation laws”, lois de validation) and on measures necessary to avoid new violations. The government remains very concerned by the case-law of the European Court in these cases and is pursuing its reflexion as to the incidence of this case-law on practice of using such laws. No specific measure is envisaged, before this reflexion has come to an end. 
At the same time, in particular in its letter dated 07/07/2008, the French delegation drew the Committee of Ministers’ attention to the fact that national judges’ case-law is progressively integrating the criteria used in the case-law of the European Court in this field, and and is converging with it. In this respect, the delegation provided information on the case-law of following courts:

- Conseil constitutionnel: in particular, it checks whether “validation” laws are based on “sufficient grounds of general interest” (in the Lecarp judgment, the European Court has noted that in this respect, “the Conseil constitutionnel is basing its approach on the European Court’s case-law”, §46). When this criterion is not met, it annuls the “validation” measures.

- Court of Cassation: it adopted the same criterion in 2001. Furthermore, in three judgments of 24/01/2006, it immediately drew the consequences of the European Court’s judgments of 16/10/2006 in Draon and Maurice, and did not apply the law under consideration because it was contrary to the Convention.

- Conseil d’Etat : since 2004, it requires evidence of “pressing grounds of general interest ” (i.e. no longer only of “sufficient general interest”). Like the Court of cassation, on 24/02/2006 it drew the consequences of the Draon and Maurice judgments, refraining from applying the law at issue. More recently, by decision of 25/04/2007, the Conseil d’Etat  ruled that the provisions of Article 127 of the budgetary law of 25/04/2005 did not comply with the requirements of Article 6§1 of the Convention, because the grounds justifying the retroactivity of these provisions were not “pressing grounds of general interest”, and because the aim of the law was to influence the outcome of pending judicial proceedings.

In this context, it is recalled that the European Court's judgment in the Vezon case was sent without delay to the Principal Public Prosecutor of the Cour de cassation as well as to the Principal Public Prosecutor of the Court of Appeal. It is also recalled that judgments are systematically sent out to Courts and offices of the Ministry of Justice concerned.
• Information is awaited on the progress in the reflexion of the authorities and on the measures envisaged to avoid further violations, as from the stage of the adoption of laws.

The Deputies decided to resume consideration of these items:

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided concerning the payment of the just satisfaction, if necessary; 

2
at the latest at their 2nd DH meeting in 2009, in the light of information to be provided on general measures.

20127/03+
Arnolin and others and 24 other cases, judgment of 09/01/2007, final on 09/04/2007

31501/03+
Aubert and others and 8 other cases, judgment of 09/01/2007, final on 23/05/2007

These cases concern violations of the applicants' right to a fair trial (violation of Article 6§1 in the case of Arnolin and others) and, in the case of Aubert and others, a violation of the applicants' right to the peaceful enjoyment of their possessions (violation of Article 1 of Protocol No. 1) on account of the enactment and the application of a law aiming at solving proceedings that were pending. The applicants, all care staff, brought action before the French labour courts against their employers, specialised institutions run by associations under the aegis of the state, regarding the rate of pay for night duty. While most of their cases were still pending, Law No. 2000-37 of 19/01/2000 entered into force. It was applicable to the pending cases and overruled the Court of Cassation's case-law which was more favourable to them.

Individual measures: The Court awarded the applicants just satisfaction in respect of pecuniary and non-pecuniary damage (1 508 000 euros in total in the case of Arnolin and others, 961 000 euros in the case of Aubert and others). The applicants do not seem to suffer any consequences of the violation not covered by the just satisfaction awarded.

• Assessment: no further measure thus seems necessary.

General measures: Information on the measures relating to this kind of cases (concerning "validation laws") is presented under the Cabourdin case, above. 

• Details would be useful on the publication / dissemination of the judgments of the European Court. 

The Deputies decide to resume consideration of these cases:

1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided concerning the payment of the just satisfaction, if necessary; 

2
at the latest at their 2nd DH meeting in 2009, in the light of further information to be provided on general measures.

954/05
Chiesi S.A., judgment of 16/01/2007, final on 16/04/2007

The case concerns a violation of the right to a fair trial (violation of Article 6§1) resulting from the enactment of a law intended to resolve pending disputes and the application of this law to a dispute between the applicant company and public authorities. The applicant company had brought administrative proceedings following a decision by the Minister of Health to reduce the rate of reimbursement in respect of certain pharmaceutical products - in particular a medicament manufactured by the applicant - from 65% to 35%. While the proceedings were in progress, Law No. 2003-1199 on social-security funding for 2004 entered into force. This Law contained a provision applicable to proceedings in progress and opposed the previous case-law of the Conseil d'Etat, which had benefited those in the applicant company's situation.

The Court also found that the public authorities would not have been prevented from achieving the aim pursued in this case if pending proceedings had been excluded from the scope of the Law, but the equality of arms in proceedings in progress would have been respected.

Individual measures: The Court dismissed the applicant's request for pecuniary damage, seeing no link between the violation found and the pecuniary damage claimed, but awarded just satisfaction in respect of non-pecuniary damage. 

• Assessment: bilateral contacts are under way to determine whether further measures are required.

General measures: Information on the measures relating to this kind of cases (concerning "validation laws") is presented under the Cabourdin case, above. 

• Details would be useful on the publication / dissemination of the judgment of the European Court. 

The Deputies decided to resume consideration of this item at the latest at their 2nd DH meeting in 2009, in the light of further information to be provided on general measures as well as on possible individual measures.
12106/03
SCM Scanner de l’Ouest Lyonnais and others, judgment of 21/06/2007, final on 21/09/2007

The case concerns a violation of the right to a fair trial (violation of Article 6§1) due to the adoption of legislation intended to resolve pending disputes, and its application in proceedings between the applicant company and the Ministry of Social Affairs and Integration concerning the reduction of the rate of public contribution to the cost of scanning. During the pre-trial phase, which was obligatory in the case at issue, an Act on social security funding (Law No. 97-1164 of 19/12/1997) entered into force, with the effect of prejudging the outcome of the proceedings.

The European court noted in particular that the public authorities could still have achieved their aim - and at the same time ensured respect for the equality of arms in pending cases - if such pending proceedings had been excluded from the field of application of the new law. 

Individual measures: The European Court observed that the only possible basis for granting just satisfaction in this case was the fact that the applicant party had not benefited from the guarantees of Article 6§1. The Court recalled in this context that it could not speculate on what the outcome might otherwise have been, a fortiori as the applicants had obtained no domestic decision in their favour. Added to that, there had been non-pecuniary damage such that the mere finding of a violation could not remedy. In a spirit of fairness therefore, it granted a sum to all the applicants jointly, in respect of all heads of prejudice.

• Assessment: no further measure seems necessary.
General measures: Information on the measures relating to this kind of cases (concerning "validation laws") is presented under the Cabourdin case, above. 

• Details would be useful on the publication / dissemination of the judgment of the European Court to the competent authorities.
The Deputies decide to resume consideration of this item:

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary; 

2
at the latest at their 2nd DH meeting in 2009, in the light of information to be provided on general measures .
- Cases of length of proceedings concerning civil rights and obligations before military pensions tribunals of incapacity

46096/99
Mocie, judgment of 08/04/03, final on 08/07/03

76977/01
Desserprit, judgment of 28/11/2006, final on 28/02/2007

These cases concern the excessive length of certain proceedings concerning civil rights and obligations before military pensions tribunals of incapacity (violations of Article 6§1). In the Mocie case, the first set of proceedings began in 1988 and was still pending when the European Court delivered its judgment (14 years and 10 months); the second began in 1990 and ended in 1998 (almost 8 years). The European Court underlined that in view of the applicant’s lack of means and the deterioration of his health, his claims for benefits were vital to him and the authorities should have been particularly diligent in dealing with them.

In the Desserprit case, the proceedings began in 1988 and ended in 2004 (more than 15 years).

Individual measures: Concerning the progress of the first set of proceedings in the Mocie case: on 28/02/2006, the Cour régionale des pensions of Poitiers (appeal court) accepted the applicant’s requests. The appeal in cassation lodged by the applicant against this decision was declared admissible on 10/04/2007; the delegation undertook to inform the Committee of the progress of the case. 

• Information is thus awaited on the progress of these proceedings and on their acceleration, which is necessary in particular in the light of the particular diligence required. 
No measure is required for the other proceedings concerned, as they are closed. 

General measures: The proceedings before military pensions tribunals are particular and take place partly before civil courts, and partly before administrative courts. Thus, reference should be made: to the measures taken to avoid excessive length of civil proceedings (see the Final Resolution CM/ResDH(2008)39 in the case of C.R. against France and 9 other cases concerning the length of civil proceedings before civil courts) and to the measures taken to avoid excessive length of administrative proceedings, including before the Conseil d’Etat (see the Final Resolution CM/ResDH(2008)121 in the case of Raffi against France and 30 other cases concerning the excessive length of certain proceedings concerning civil rights and obligations or the determination of criminal charges before administrative courts, and the lack of an effective remedy). 

It should be added that, since Law No. 2002-73 of 17/01/2002 (“Loi de modernisation sociale”), the appeals on points of law against decisions delivered by the Cours régionales des pensions (appeal courts) are made before the Conseil d’Etat, the Commission spéciale de cassation des pensions (Special Pensions Appeals Commission) having been suppressed (compare with Final Resolution ResDH(98)361 in the Sass case).

• Information provided by the French authorities: Both judgments have been sent out to the authorities concerned; the Desserprit judgment in particular to the General Prosecutor of the Besançon Court of Appeal.

•Assessment: further details appear necessary as to whether this dissemination reached all the authorities intervening in cases of this kind (to which authorities were they disseminated exactly?) and not only those involved in these two cases. 
The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual measures, in the Mocie case, and on general measures.

- 5 cases against Georgia

74644/01
Donadze, judgment of 07/03/2006, final on 07/06/2006

The case concerns a violation of the applicant's right to a fair trial due to the absence of an effective examination of his arguments by Georgian civil courts seized of his case in 2000. His claims against the repeated failure between 1991 and 2000 of his employer, a public administration, to provide him with the office facilities he needed for his work and to pay him the salary supplements he was entitled to, were rejected. 

The European Court stressed that the Georgian courts had rejected the applicant's claims on the only basis of the arguments of the defendant administration, without any serious or in-depth examination of the applicant's arguments and evidence, thus placing him at a disadvantage as compared with the defendant administration (violation of Article 6§1). 

Individual measures: The European Court awarded the applicant just satisfaction covering, on an equitable basis, the global damages sustained and the applicant has expressed no further request for specific individual measures before the Committee of Ministers.
General measures: Since the facts at the origin of this case, the judicial system has changed and a comprehensive reform is under way, in co-operation with the Council of Europe, to bring the Georgian judicial system fully in conformity with the requirements of the European Convention. In particular, measures have been taken to increase the professionalism of judges: access to the profession has been modified and special training programmes have been established.
• Information of the Georgian authorities (letter of 5/12/2007): the European Court judgment was translated into Georgian and published in the Official Gazette of Georgia n°28 dated 29/05/07.
• Information is awaited about the possible provisions under the new system to guarantee the fairness of civil proceedings, specially those involving administrative entities, and concerning, in particular, the assessment of arguments of the parties by courts and the reasoning accompanying decisions.  This request was recalled by letter of 17/04/2007. 

• Case law of the Supreme Court regarding the obligation to include reasoning in decisions would also be very useful. In addition, cconfirmation of the dissemination of the judgment of the European Court to all relevant civil courts is also awaited. 

The Deputies decided to resume consideration of this item at the latest at their 2nd DH meeting of 2009, in the light of information to be provided on general measures.

73241/01
Davtyan, judgment of 27/07/2006, final on 27/10/2006

68622/01
Danelia, judgment of 17/10/2006, final on 17/01/2007
The Davtyan case concerns the lack of effective investigations into the applicant's complaints of 9/11/1999 concerning ill treatment allegedly suffered in June 1999, while he was in police detention (violation of Article 3 in its procedural aspect). The European Court stressed in particular that the mere launching of an inquiry, which was interrupted at an early stage without ever leading to a final decision, could not be considered to comply with the requirements of the Convention.

The Danelia case also concerns the absence of an investigation by the authorities to determine the possible responsibility of agents of the Ministry of the Interior in alleged torture suffered by the applicant while in police custody (violation of Article 13); this case also concerns the fact that it was impossible for the applicant to be examined by independent experts (violation of the procedural aspect of Article 3). 

Individual measures: Mr Davtyan was released in September 2005. The European Court awarded him just satisfaction in respect of the non-pecuniary damage sustained. Mr Danelia is no longer in detention. The European Court awarded the applicant just satisfaction in respect of non-pecuniary damage.

The Committee's consistent position in this kind of cases is that there is a continuing obligation to conduct investigations where a procedural violation of Article 3 is found. Information has been requested from the Georgian authorities as to whether a fresh investigation is possible into the events at issue in these two cases.
By letter of 27/03/2007, the Georgian authorities mainly reiterate the arguments relied on before the Court in the framework of the complaint concerning Article 3 and add that the applicant, Mr Davtyan, did not lodge an appeal against the prosecutor's decision of 10/12/1999 refusing an investigation. For that reason they conclude that there is no legal basis to start the investigations in the Davtyan case again. As regards the case of Danelia, no reply has been received to date.

A letter specifying what Georgia's obligations are regarding individual measures was sent to the Georgian authorities on 23/08/2007.

In a further letter of dated 3/10/2007, the Georgian delegation reproduced part of their previous letter dated 27/03/2007.

• Assessment: In the letter dated 23/08/2007, the Secretariat recalled that “requests for fresh investigations into allegations of torture or ill-treatment are based upon the obligation of member states to take individual measures in favour of the applicants in order to put an end to the violations found by the Court and erase their consequences so as to achieve as far as possible restitutio in integrum. Against this background, the repetition of arguments already rejected by the Court cannot constitute an adequate response.” It was also recalled that to date, no reply has been received as regards the case of Danelia and that a copy of the decision of 10/12/1999 rejecting Mr Davtyan's complaint was awaited. 

• Fresh information is awaited on individual measures in these cases.

General measures: 

• Information provided by the Georgian authorities (letters of 27/03/2007 and 22/01/2008): Several measures have been taken to eliminate torture and ill-treatment during detention and to improve the processing of complaints of torture or ill-treatment. Article 92 of the Law on Imprisonment provides that every person who enters the prison shall undergo medical examination. Any information regarding injuries is noted in so called “Krebsi” (Daily Notes) of the Penitentiary Department which is automatically transferred to the Unit Supervising the Penitentiary Department and Human Rights Protection Unit of the Prosecution Service of Georgia. In accordance with Article 263 of the Code of Criminal Procedure, this information is enough automatically to start a preliminary investigation. An investigation may also be initiated on the basis of information received from physical or legal persons, local government bodies, officials, operative-investigative authorities and mass media.

Several training programmes have been organised for the security forces, in particular by the Training Centre of the Prosecutor’s Office (created in 2006) and the Training Centre at the Ministry of Internal Affairs (created in 2004). A Code of Ethics for Prosecutors and a Code of Ethics for the Police were adopted in June 2006.

The statistical data for 2006 show an increase in the number of investigations into allegations of torture and ill‑treatment. This increase is the result of the government’s willingness to investigate each case of abuse. In 2006 investigation was initiated into 137 cases of torture and ill-treatment. Criminal cases against 16 officials were submitted to court for trial. Sentence was passed against 7 officials in 4 criminal cases. 

These two judgments were translated into Georgian, published in the official gazette (Matsne No. 55 dated 26/11/2007) and sent out to various state bodies. Georgian translations of the cases are also available at the official web-page of the Ministry of Justice of Georgia.

As regards the specific issue of medical examination by independent experts, the Georgian authorities mentioned in their letter dated 22/01/2008 that Article 364 of the Code of Criminal Procedure provides the possibility to conduct an expertise at the initiative of one party.

• Assessment: Article 364 of the Code of Criminal Procedure was already in force at the material time in the Danelia case (see §16 page 3 and §30 page 7 of the European Court’s judgment); information is awaited on the means developed to ensure the effectiveness of the application of Article 364 of the Code. Concrete examples of application of this Article would be useful.
The Deputies decided to resume consideration of these items:

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of further information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting of 2009, in the light of information to be provided on individual and general measures.

28537/02
“Iza” Ltd and Makrakhidze, judgment of 27/09/2005, final on 27/12/2005

2507/03
“Amat-G“ Ltd and Mebaghishvili, judgment of 27/09/2005, final on 15/02/2006

These cases concern violations of the applicant companies' right to a court on account of the administration's failure to enforce final domestic judgments (from May 2001 and December 1999 respectively) ordering the state to pay certain sums to the applicant companies (violations of Article 6§1). They also concern the lack of an effective remedy in this respect (violations of Article 13). 

Finally, the cases concern violations of the applicant companies' right to the peaceful enjoyment of their property, as from 7/06/2002 (the date on which Protocol No. 1 entered into force with respect to Georgia) as a result of the failure to enforce the domestic judgments (violations of Article 1 of Protocol No. 1). The European Court noted that the non-enforcement of final judgments by the Georgian state budget institutions, on account of the limited budgetary resources, was a persistent problem, recognised by the domestic authorities.

Individual measures: The just satisfaction awarded by the European Court covers entirely the sums at issue in the unenforced domestic judgments and provides that the payment is tax-free. 
General measures: 


1) Violation of Article 6 §1 and Article 1 of Protocol No.1: In the framework of the examination of the “Iza” case, the Georgian authorities have been invited, by letter of 3/04/2006, to present an action plan for the execution of the judgment and their attention has been drawn in particular to the examples of other countries confronted with similar problems in the past (see, for example, Hornsby against Greece and Burdov against Russia as well in particular as CM/Inf/DH(2006)19-rev 2). 

By letter of 07/08/2006, the Georgian authorities indicated that an action plan was being prepared. They also confirmed that both judgments have been translated into Georgian and published in the Official Gazette (Sakartvelos Sakanonmdeblo Matsne) as well as widely distributed. Furthermore, the judgments are available in Georgian on the website of the Ministry of Justice: http://www.justice.gov.ge/makrakhidze.pdf 

• Information provided by the Georgian authorities (letter of 27/02/2006): Adoption of the following measures is in particular envisaged: “1. Presenting of information on the sums envisaged for the last period in the State budget for the execution of domestic judgments; 2. Presenting of timetable for the execution of judgments so that the beneficiaries will be aware when they will get the sums at issue in the unenforced domestic judgments; 3. Amendments in the legislation of Georgia according to which it would be possible to reopen the case following the violation found by the European Court and claim additional sums for delaying the execution of judgment.”

The Secretariat wrote to the Georgian authorities on 17/04/ 2007 asking for clarification about these measures and recalling that a long-term remedy should be found in order that all domestic judgments are implemented in the future. It gives examples of measures envisaged by other member states in similar situation. 

• Information on measures taken or envisaged are awaited

2) Violation of Article 13:

• Information is awaited on remedies available to challenge failure to enforce court judgments and to redress the damage created by the delay in the enforcement proceedings at  issue.

Deputies decided to resume consideration of these items:

1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of further information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting of 2009, in the light of information to be provided on general measures.
- 1 case against Georgia and the Russian Federation

36378/02
Chamaïev and 12 others, judgment of 12/04/2005, final on 12/10/2005

The case concerns a certain number of violations found in relation to the detention and extradition by Georgia to Russian Federation of thirteen people of Chechen origin suspected of terrorist activity in Chechnya. Five applicants have been extradited and convicted by the Russian courts to different terms of imprisonment. Six applicants have not been extradited and were liberated in accordance with the decisions given by Georgian courts. Two applicants first disappeared in Tbilisi in unclear circumstances and have been later arrested by Russian authorities. They were subsequently detained on remand with a view to a trial.

The European Court found the following violations in respect of Georgia: 

-
inhuman treatment of the applicants as a result of the injuries inflicted on them during violent clashes between the Georgian prison guards and the applicants and the absence of appropriate medical care (violation of Article 3);

-
the risk of ill-treatment of the applicant in case of enforcement of the decision of the Chief Public Prosecutor of Georgia ordering the extradition of Mr. Guelogayev to Russia (risk of violation of Article 3);

-
failure to inform the applicants about their extradition and lack of communication of the relevant documents from the case-files (violation of Article 5§2);

-
lack of possibility to challenge the lawfulness of detention with a view to extradition (violation of Article 5§4);

-
absence of an effective domestic remedy in respect of the applicants' complaints about an alleged risk of violations of Articles 2 and 3 in case of their extradition in Russian Federation (violation of Art. 13);

-
failure to respect the Court's interim measure requesting the suspension of the extradition procedure (violation of Article 34). 

The Court also found the following violations in respect of the Russian Federation: 

-
interferences with the right to individual petition resulting inter alia from the refusal to grant the applicants access to their representatives before the Court and from hindrance of their correspondence with the Court. Consequently, the effective examination of the complaints lodged against Georgia have been hindered and the examination of the application declared admissible in respect of Russia became impossible (violation of Article 34); 

-
the violation of the obligation to furnish all necessary facilities to the Court in the establishment of the facts: by a decision of the Stravropol Regional Court of 14/10/2003, a delegation from the Court was forbidden to access to the case-file on the ground that the domestic criminal proceedings had not been terminated and that the investigation carried out by the Court would thus infringe the principle of subsidiarity (violation of Article 38§1(a). 
Individual measures: The Georgian authorities informed the Committee that the extradition order of 28/11/2002 in respect of Mr Guelogaev was cancelled by the Supreme Court of Georgia on 06/03/2006. It appears then that Mr Guelogaev is running no risk of extradition from Georgia to Russia. 

General measures: During the first examination of the case at the 948th meeting, it was noted that the violations found by the European Court seem to call for important general measures. The Russian and Georgian authorities were accordingly requested (by letters of 8 and 20/12/2005 respectively) to provide plans of action for the implementation of the judgment.


As regards Georgia: 


1) Violation of Article 5§2 and §4 and Article 13: the Georgian authorities indicated that the Code of Criminal Procedure (“CCP”) was amended on 25/03 and 17/06/2005 as follows:

- the time-limit for judicial review of extradition orders has been defined, and the courts competent to hear them identified; 

- any person subject to extradition is granted the full defence rights recognised under Article 259 of the Georgian Code of Criminal Procedure; 
- modalities of notification of extradition orders to the persons concerned and the possibility for them or their lawyers to have access to the file so as to effectively prepare their defence are provided in Articles 145, 231 and 232 of the Code of Criminal Procedure meet the Convention's requirements as highlighted by the Court's judgment (§§ 416, 427, 461 and 462). 


2) Violation of Article 34: the Georgian authorities were invited to inform the Committee of measures, legislative or other, ensuring that all competent authorities comply in the future with their obligation under the Convention to abide by the Court's decisions imposing interim measures, thus ensuring the effective exercise of the right of individual application guaranteed under Article 34. The authorities indicated their readiness to adopt such measures while stating that the supra-legal status of the Convention in Georgia may in itself prevent new, similar violations. 

Given the particular importance of the right of individual petition provided by Article 34, it would appear important to ensure publication and wide dissemination to all relevant bodies of the judgment and also of Resolution ResDH(2001)66 which in particular stresses the fundamental importance of the principle of cooperation with the Court .
The Georgian version of the judgment is available on the web page of the Ministry of Justice, Department of the State Representation to the European Court of Human Rights at www.justice.gouv.ge/evropis%20sasamarTlo.html  and has been published in the Official Gazette Sakartvelos Sakanonmdeblo Matsne. 

• Confirmation is awaited of the dissemination of Resolution ResDH(2001)66 to all competent authorities.

The Georgian authorities have indicated that decisions of the European Court on interim measures are notified to the competent authorities by the Government Agent, and that, when informing the authorities, the Government Agent draws their attention to their obligation to comply with the Court’s decisions.

• Information is awaited as to whether this is merely practice or based on rules known to the authorities competent for the execution of the interim measures (police agencies, prosecutors’ offices and penitentiary authorities). 


As regards the Russian Federation:

Violation of Article 38§1(a): the Court noted that the Convention had direct effect in the Russian Federation in accordance with the Constitution and the Code of Criminal Procedure (§ 500). This has not, however, prevented the lack of co-operation of the Stavropol Regional Court which did not allow the European Court delegation's access to the applicants in detention when the domestic proceedings were still pending. The European Court stressed that its visit to the applicants was not intended to violate the principle of subsidiarity relied upon by the Stavropol Court but to adjudicate efficiently the issues raised by the applicants under the Convention.

The authorities have therefore been invited to consider measures to ensure that the duty of co-operation with the Court is effectively implemented by all judicial and other authorities. The following avenues may be considered:

- 
As an interim measure, it would be helpful if the Supreme Court could draw all courts' attention, by a ruling of the Plenum or by a circular, to their obligation under the Convention to co-operate with the European Court. In this context, courts' attention may also be drawn to Resolution ResDH(2001)66 mentioned abive, which should furthermore be widely disseminated to all authorities concerned (General Prosecutor's Office, Ministry of Interior, Ministry of Justice, etc.); 

- 
Appropriate legislative or regulatory measures may be subsequently envisaged to ensure compliance by all relevant authorities with the European Court's requests for co-operation. The role of the Representative of the Russian Federation before the Court may in particular be strengthened to allow him to ensure that the authorities provide the necessary information and assistance in the European Court's proceedings. To that effect, the ministries and agencies concerned may be invited to establish the appropriate procedures and/or to revise the existing ones (see for example, the General Prosecutor's Ruling on the procedure of consideration of the Representative of the requests of the Russian Federation before the European Court by Prosecutor's offices).

The authorities’ attention was also drawn to the Memorandum on the failure to cooperate with the organs of the Convention (Article 38, paragraph 1 of the Convention) issued by the Secretariat at the 960th meeting (CM/Inf/DH(2006)20). 

• The Secretariat has been informed in July 2006, that this judgment will soon be published in Russian in the Russian edition of the Bulletin of the European Court of Human Rights, and sent out to all authorities including courts; written confirmation of this information is awaited; moreover, information on other measures taken or envisaged to prevent new violations of Article 34 and Article 38 is awaited. 

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting of 2009, in the light of information to be provided on general measures.

- 6 cases against Germany

39741/02
Nanning, judgment of 12/07/2007, final on 12/10/2007

The case concerns the violation of the applicant’s right to respect for family life due to the exclusion of access to her daughter (violation of Article 8).

The child had been entrusted to a foster family by the applicant in 1991. Relations between the applicant and the foster family subsequently deteriorated and the foster-parents prevented all further contact between mother and daughter. From 1991 onwards she unsuccessfully attempted to have her daughter returned or alternatively to be granted access to E by a court order. On 11 June 1997 the Ratingen District Court withdrew her custody rights. On 19 May 2001 the Düsseldorf Regional Court rejected the applicant’s appeal, considering that it was in E’s best interest to remain with the foster family. It held that it would merely lead to further irritations if E was forced against her will to have contact with her mother, taking into account that E would reach her majority in little more than a year. 

The European Court criticised the fact that the Düsseldorf Regional Court did not convincingly justify why it excluded access rights for the fourteen months until the daughter’s coming of age and underlined that questions relating to fundamental elements of family life are not to be determined by the mere passage of time.

The case also concerns the excessive length of the civil proceedings (5 years and two months for two levels of jurisdiction) (violation of Article 6§1). The European Court noted in particular that the case had remained pending for 4 years before the Düsseldorf Regional Court, despite the special diligence which ought to be observed in such cases.

Individual measures: The applicant’s daughter has reached the age of majority. The European Court awarded the applicant just satisfaction in respect of non-pecuniary damage. 

• Assessment: No further measure seems necessary.

General measures: 


1) Violation of Article 8: The European Court’s judgment was sent out by letters of 6/08 and 18/09/2007 to the courts involved in the case. Furthermore, all judgments of the European Court against Germany are publicly available via the website of the Federal Ministry of Justice (http://www.bmj.de, Themen: Menschenrechte, EGMR) which provides a direct link to the European Court's website for judgments in German http://www.coe.int/T/D/Menschenrechtsgerichtshof/Dokumente_auf_Deutsch/).
• Assessment: no further measure seems necessary

2) Violation of Article 6§1: see the Sürmeli case (Section 4. 2). 

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, to join it at that meeting with the Sürmeli group for supervision of general measures.


- Cases of length of judicial proceedings

75529/01
Sürmelli, judgment of 08/06/2006 - Grand Chamber

20027/02
Herbst, judgment of 11/01/2007, final on 11/04/2007

19124/02
Kirsten, judgment of 15/02/2007, final on 09/07/2007

14635/03
Laudon, judgment of 26/04/2007, final on 24/09/2007

76680/01
Skugor, judgment of 10/05/2007, final on 24/09/2007

These cases concern the excessive length of proceedings concerning civil rights and obligations: the proceedings in the Skugor case concern parental authority rights; the Kirsten case concerns the excessive length of proceedings concerning civil rights and obligations before social courts and the Federal Constitutional Court (violations of Article 6§1).

The cases of Sürmeli and Kirsten case also concern the lack of an effective remedy. The Sürmeli case concerns the lack of an effective remedy in German law in respect of lengthy civil proceedings; the Kirsten case concerns the lack of an effective remedy against the excessive length of proceedings before the Federal Constitutional Court (violations of Article 13).

Individual measures: All proceedings at issue have been closed.

• Assessment: no further measure appears necessary

General measures: 

• Information provided by the German authorities:

1) Violations of Article 6§1:

• Information provided by the German authorities:  The average length of civil proceedings before district courts in 2005 was 4,4 months, in regional courts 7,4 months. For appeal cases in the regional courts the average length of civil proceedings was 4,9 months, which amounts to 15,5 month including the length of procedure at first instance. 

In the higher Court of Appeal the average time of appeal was 7,5 months, but including the length of proceedings before the previous instances it amounts to 23,2 months. 

• Information is awaited on more recent statistics to allow an assessment of trends.


2) Violations of Article 13 in the cases of Sürmeli and Kirsten: According to the European Court in the Sürmeli judgment, a bill to introduce into German written law a new remedy in respect of inaction was tabled in September 2005 (§138 of the judgment). In the view of the European Court the proposed preventive remedy would address the root cause of the probem of length of proceedings and therefore the European Court considered it unnecessary to indicate any general measures for the execution of this case under Article 46 (§139 of the judgment).

• Information provided by the German authorities: The draft proposal for a forced acceleration remedy (“Tu was”-Beschwerde) has given rise to a very controversial debate amongst legal practitioners. As a result the Ministry of Justice organised a discussion amongst legal experts on this issue in October 2007. The Ministry is currently working on a new draft proposal in the light of the results of this debate. 

• Information is awaited on further progress of the legal reform as well as on all other measures taken or envisaged to provide for an effective remedy against excessive length of proceedings. 

3) Publication and dissemination: All judgments of the European Court against Germany are publicly available via the website of the Federal Ministry of Justice (http://www.bmj.de, Themen: Menschenrechte, EGMR) which provides a direct link to the European Court's website for judgments in German (http://www.coe.int/T/D/Menschenrechtsgerichtshof/Dokumente_auf_Deutsch). Furthermore, the Sürmeli judgment was published in Neue Juristische Wochenschrift (NJW) 2006, p. 2389 ff and Europäische Grundrechtezeitschrift (EuGRZ 34 10-14/2007, p. 255 ff.) and was further sent out by letter of the Government Agent of 09/06/2006 to the courts and justice authorities concerned, i.e. the Federal Constitutional Court, the Federal Court of Justice and all state justice administrations, all Ministries of Justice of the Länder (Landesjustizverwaltungen). The judgments in the Herbst, Skugor and Kirsten case were sent out to the courts concerned by letter of the Government Agent. 
The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures.

- 35 cases against Greece

32927/03
Kaja, judgment of 27/07/2006, final on 27/10/2006

The case concerns degrading treatment suffered by the applicant, a foreigner, due to his detention for approximately three months (July 2003 – October 2003) at a police detention centre in Larissa pending judicial expulsion. The European Court considered that this detention centre “was not suitable for periods of detention as long as that of the applicant. By its very nature, it was designed to house defendants for short periods, not for a period of three months. The centre possessed certain features liable to produce feelings of isolation among detainees, with no outdoor walking or physical exercise space, no in-house catering facilities and no radio or television to provide contact with the outside world. While the centre provided conditions which were acceptable for a short period of detention, it was not suited to the requirements of extended periods of imprisonment” (§49 of judgment) (violation of Article 3). 

Individual measures: The applicant was expelled in 2004. 

• Assessment: No individual measure is necessary.

General measures: The case presents certain similarities to that of Dougoz (section 5.4 – see §50 of judgment), in the context of which Greece has been adopting a series of general measures (see appendix to Interim Resolution ResDH(2005)21 on the cases of Dougoz and Peers).

• Information awaited: Given that the present case highlighted in particular the problem of excessively lengthy detention of aliens in police detention centres pending expulsion, information is awaited on further measures envisaged to prevent similar violations (see measures already adopted in this respect in section II.A of the appendix to the Resolution mentioned above). Information is also awaited on publication and wide dissemination of the Court’s judgment to competent judicial and police authorities.
The Deputies decided to resume consideration of this item at the latest at their first DH meeting in 2009, in the light of information to be provided on the general measures. 

40907/98
Dougoz, judgment of 06/03/01, final on 06/06/01

28524/95
Peers, judgment of 29/09/99, final on 19/04/01


Interim Resolution ResDH(2005)21
The Dougoz case concerns the conditions of the applicant's detention in 1997, in the Alexandras Avenue (Athens) Police Headquarters and the Drapetsona (Piraeus) police detention centre, which amounted to degrading treatment (violation of article 3) in particular due to the considerable overpopulation and the lack of bedding, combined with the excessive length of his detention under such conditions. The case also concerns the fact that the applicant's detention pending expulsion was not in accordance with a procedure “prescribed by law” in the sense of Article 5§1 of the Convention. The Court noted in this respect that the applicant’s detention, which had been ordered by a judicial decision, was based on the application by analogy of a ministerial decision applicable to the administrative expulsion of foreigners (violation of Article 5§1). Finally, the case concerns the fact that the domestic legal system did not afford the applicant an opportunity to have the lawfulness of his detention pending expulsion determined by a national court (violation of Article 5§4). 

The Peers case concerns the conditions of the applicant's detention in 1994, in Korydallos prison, which amounted to degrading treatment (violation of article 3). The Court observed in particular that, for at least two months, the applicant had been obliged so spend a major part of each day on his bed in a windowless and unventilated cell in which the heat sometimes became intolerable. The case also concerns the opening by the prison administration of letters addressed to him by the Secretariat of the former European Commission of Human Rights, a measure considered by the Court as unnecessary in a democratic society (violation of Article 8).

Individual measures: The applicants are no longer detained in Greece. They were expelled in 1998.

General measures: 


1) Violations of Article 5§§1 and 4 in the Dougoz case: The detention and expulsion of aliens following a court order are now regulated by Inter-ministerial Decision 137954 (OJHR B 1255/16.10.2000), issued under Immigration Law 1975/1991 and making express reference to Article 5§1f of the Convention. According to this Decision, the detention of aliens under expulsion following a court order is now subject to control by the public prosecutor and the courts. 


2) Violation of Article 8 in the Peers case: The Penitentiary Code (Art 53§§ 4 and 7 of Law 2776/1999) may now be regarded as providing sufficient safeguards for the protection of prisoners' correspondence.


3) Common violation of Article 3

• Information provided on Greek authorities' action plan: 

Measures to improve detention conditions in police and other detention centres
In the area of immigration, Laws Nos. 2910/2001, 3386/2005 and 3536/2007 have been adopted. Henceforth, detention pending expulsions may not exceed three months (articles 44§3 and 76/3). Special reception centres with appropriate medical staff are also envisaged so as to accommodate adults, minors and families. One such centre was opened in 2007 in the Prefecture of Evros in Northern Greece. It has a capacity of 500. A second reception centre, which is viewed as model of its kind, has been in operation in Samos since November 2007. As regards the old detention centres ad Rhodope, Mytilini and Piraeus, improvements have been carried out in line with the observations of the committee for the Prevention of torture and of inhuman or degrading treatment or punishment (CPT). The number of persons detained in the Piraeus centre most not exceed 30.

In 2006, a new centre for the transfer of detainees has opened in Athens (Petrou Ralli Avenue). It has a total area 25,000m² and one of its wings is used solely for detainees pending expulsion. This wing has a capacity of 208 men, 150 women and 20 minors.

Seven new detention centres opened in various police headquarters, four of which on the border islands of Chios, Samos, Lesbos and Corfu.

In addition, the Central Policie Station in Alexandras Avenue is no longer used for detention pending expulsion, and the Drapetsona Detention Centre has been refurbished to provide the best conditions of cleanliness and dignity for detainees.

Measures to improve detention conditions in prisons

- Construction of new prisons: New prison building forms part of an overall reform leading to the modernisation of the whole penitentiary system. The first phase, comprising the construction of seven prisons with a total capacity of 2 700 was competed at the end of 2007.A new prison in Trikala opened in June 2006. Six more were completed in 2007, three of which are already in operation (in Domokos, Grevena and Thiva) and three more will open in 2008 (Drama, Serres and Chania). Each will have a capacity of 400 places. 

The second phase will comprise the building of five new prisons and will begin on schedule in 2008, with a total capacity of 4 000 places. All these new prisons are constructed in accordance with international standards: the detainees are kept in cells of 2 persons; each cell is 15m² with toilet, shower and windows allowing their lighting and airing. Training and multi-purpose rooms, laboratories and libraries are also provided for. 

Once the new prisons were built, prisoners from Korydallos, at issue in the Peers case, were transferred to Trikala and the recently opened establishment at Domokos, which has also received transfers from Komotini, Chios and Thessaloniki. Likewise, 350 women prisoners from Korydallos will be sent to the new prison at Thiva and the remaining detainees in Korydallos will be transferred to the new prison in Grevena.

- Important renovation work has been carried out in many prisons.

Special measures for preventing prison overpopulation
- 
Law 3388/2005 provides, inter alia, that the reception capacity of the present prisons may not exceed 300 detainees, while the future, new ones should not exceed 400. 

- 
Law 3346/2005 provides the release under specific conditions of detainees who have served a part of their sentence. Since its application, 400 detainees have benefited. 

- 
decision 138317/2005 of the Justice Minister introduced the possibility of measures alternative to imprisonment under conditions. These consist of community service; 102 public institutions participate in this programme with, (until September 2006), 756 beneficiaries.

- 
decision 8508/2005 of the Justice Minister has allowed the transfer to agricultural prisons (which are less crowded) of 650 detainees. 

- 
a programme is under way to group detainees according to their age, the nature of their offence and the gravity of their sentence; 

-
as 35% of prisoners are foreign, there is a programme to ensure that they serve their sentences in their countries of origin. Special co-operation has been established with Albania (50% of foreign prisoners are Albanian nationals) with a view to building a new prison there, financed by Greece.

Training of prison staff: In 2005 125 prison surveillance staff members took part in seminars on the treatment of detainees.

Education and professional training of detainees: 

a) “Second chance” schools are operational in the Korydallos and Larissa prisons, in co-operation with the Education Ministry, benefiting young detainees without professional training. Participation in these programmes results in the halving of detainees' sentences; 

b) In minors' prisons now there exist primary and secondary schools run in cooperation with the Education Ministry.

Drug-dependent detainees: Support programmes exist for the support of these detainees, also providing for the follow-up of their treatment after release.

In 2005, for the first time, cultural, artistic and sport events took place in various prisons in the context of the programme “life is everywhere”.

Effective domestic remedy against detention conditions: Article 6 of Law 2776/1999 (Prison Code) and Ministerial Decree No. 58819/2003 provide the right to lay complaint, particularly regarding detention conditions, before the prison authorities and in particular the prosecutor/supervisor of the prison. National law moreover allows the person concerned to complain about detention conditions before the prosecutor at the relevant criminal court. Article 572 of the Code of Criminal Procedure provides the right to seise the prosecutor responsible for sentence enforcement and security measures who is moreover required to visit the prison at least once a week. If an application concerning detention conditions is rejected, detainees may, under 6 and 86 of Law 2776/1999 seise the competent enforcement tribunal to contest the rejection.

National courts’ case-law demonstrates that both requests to the prison council and appeals to enforcement tribunals may relate to conditions of incarceration in prison (e.g. cell size, the quality of ventilation or heating systems, means of communication with third parties (decisions 2075/2002 and 175/2003) of the indictment chamber of the Piraeus Criminal Court.

Article 7 of Ministerial Decree 58819/2003 provides the possibility of seeking information from the competent prosecutor concerning the various steps and appeals available, particularly regarding detention conditions.

It should also be noted that the European Court has found the remedies set out above to be effective and sufficient for the purposes of Article 35 of the Convention, having declared several complaints about detention conditions inadmissible on account of their not having been exhausted (Gehre against Greece, decision of 5/07/2007, Vaden against Greece, judgment of 29/03/2007 and Tsivis against Greece, judgment of 6/12/2007).  

Finally is should be noted that access to lawyers, consular authorities and NGOs is available seven days a week in all detention centres for foreigners. In addition, leaflets are available to detainees in 15 languages in all centres. A file is set up for each person detained pending expulsion in which all events during detention a recorded.

• Assessment: Bilateral contacts are underway to assess the need for further measures. During the most recent examination of these cases at the 1013th meeting (December 2007) reference was made to the concerns expressed in the Human Rights Commissioner's follow-up Report on Greece (CommDH(2006)13, 29/03/06, §§14-19) and in the report of CPT on its 2005 visit to Greece (CPT/Inf(2006)41) where CPT welcomed the measures already taken by Greece but noted that “there is still much to be done and the authorities need in particular to invest greater efforts to tackle the systemic deficiencies in the prison service and the establishments holding foreigners nationals” (§7).A new CPT report on, among other things, detention conditions and other centres of detention in Greece, was published in February 2008 (CPT/Inf(2008)3) 

The Deputies decided to resume consideration of these items at their 1043rd meeting (2‑4 December 2008) (DH), with a view to examining whether they can be closed.

27695/03
Serifis, judgment of 02/11/2006, final on 02/02/2007


- Cases concerning actions of police forces 

50385/99
Makaratzis, judgment of 20/12/2004 - Grand Chamber

25771/03
Alsayed Allaham, judgment of 18/01/2007, final on 23/05/2007

15250/02
Bekos and Koutropoulos, judgment of 13/12/2005, final on 13/03/2006

21449/04
Celniku, judgment of 05/07/2007, final on 05/10/2007

27850/03
Karagiannopoulos, judgment of 21/06/2007, final on 21/09/2007

44803/04
Petropoulou-Tsakiris, judgment of 06/12/2007, final on 06/03/2008

17060/03
Zelilof, judgment of 24/05/2007, final on 24/08/2007

These cases concern certain violations arising from the action of the police, as follows:


- Use of lethal force by the police in the absence of an adequate legislative and administrative framework governing the use of firearms and lack of effective investigation: The Makaratzis, Celniku and Karagiannopoulos cases concern the authorities’ failure to exercise their positive obligation to set up a legislative and administrative framework governing the use of firearms by the police sufficient to protect citizens’ right to life (substantial violations of Article 2). In the Celniku case, the applicants’ brother was killed by a bullet and in the two other cases the applicants received gunshot wounds during police operations in 2001, 1995 and 1998 respectively. The European Court noted that at the material time the use of firearms was governed by legislation dating from 1943, since acknowledged to have been obsolete and incomplete in a modern, democratic society. It considered that the lack of clear rules relating to the use of force and of firearms could account for the rash initiatives of the police, which might not have happened if they had received adequate training and instructions. The Makaratzis, Celniku and Karagiannopoulos cases also concern the absence of effective investigation of the events in question (procedural violations of Article 2). In the Celniku case, the European Court expressed doubts as to the independence of the investigation, as it had been carried out by policemen working in the same department as the incriminated officers. It also indicated that certain shortcomings of the investigation were due to the absence of clear rules and instructions on the steps to be taken to guarantee that evidence is gathered promptly following a death during a police operation.


- Ill-treatment under police responsibility and absence of effective investigation: The Bekos and Koutropoulos, Alsayed Allaham and Zelilof cases concern the ill-treatment of the applicants whilst in police-custody in 1998 and 2001 (substantial violation of Article 3). The Bekos and Koutropoulos, Zelilof and Petropoulou-Tsakiris cases also concern the absence of effective investigation of the applicants’ credible allegations of police ill-treatment (procedural violation of Article 3). Finally, the Bekos and Koutropoulos and Petropoulou-Tsakiris cases also concern the authorities’ failure to exercise their obligation to take all possible steps to investigate whether or not possible racist motives may have played a role in the events (violation of Article 14 combined with Article 3 in its procedural aspect).

Individual measures: According to information provided by the Greek authorities, the possibility of a new investigation was considered in the majority of these cases.

1) Makaratzis case: The European Court awarded the applicant just satisfaction in respect of non-pecuniary damages. It is noted that following the administrative investigation, the public prosecutor instituted criminal proceedings against seven police officers, who were finally acquitted by the first-instance court in 1999. The principal shortcomings of the investigation found by the European Court relate to the fact that:

· The competent authorities had not succeeded in identifying all the policemen who took part in pursuing the applicant: in particular they had not asked for the list of officers on duty in the sector in question;

· the police never found or identified certain projectiles that had injured the applicant.

• Information provided by the Greek authorities (letter of 10/10/2005): According to the investigation department of the Greek police it could not be effective, as required by the Court's case-law (see §74 of the judgment), for the police to reopen the administrative investigation after ten years, partly because of the difficulty after such a long time of obtaining any new evidence as to the identity of the unidentified policemen who had taken part in the incident (i.e. apart from the 29 identified at the time). In addition, all relevant disciplinary and criminal offences have in the meantime been subject to prescription. 

2) Celniku case: The European Court awarded the applicants just satisfaction in respect of pecuniary and non-pecuniary damages. The national investigation carried out at the time the events resulted in the acquittal of the policeman involved in the events that caused the death of M. Celniku, by the first-instance court in 2003. The European Court noted in particular the lack of independence of the investigation, and the fact that the preservation of the crime scene and the gathering of evidence after the incident had not been ensured. 

• Information provided by the Greek authorities (letter of 27/05/2008): No individual measures are possible, given first that the disciplinary offence is time-barred and secondly that considerable time has elapsed since the events (nearly seven years). The authorities underlined the fact that by their nature, the shortcomings noted by the European Court in the initial investigation cannot be put right years after the events. 

3) Karagiannopoulos case: The Court awarded the applicant just satisfaction in respect of pecuniary and non-pecuniary damages. Following the administrative investigation carried out at the material time, the policeman involved in this case was sentenced to the minimum fine for minor negligence. He was acquitted by the competent first-instance court in 2003.
• Information provided by the Greek authorities (letter of 13/06/2008): The shortcomings of the investigation carried out at the time, in particular the fact that the hands the protagonists in the incident were not tested for the presence of pyrite or the policemen’s clothing analysed cannot be put right today, ten years after the incident. The Greek authorities also indicated that a new administrative investigation on the incident had encountered formal legal obstacles.

4) Bekos and Koutropoulos case: An administrative investigation initiated in 1998 led to the fining by the Greek police of a police officer, who was also prosecuted and tried but acquitted in 2001 for lack of evidence. In 1999 and 2000 the applicants expressed their wish not to proceed with further prosecution of the policemen (§27). However, the spokesperson of the organisation which represented the applicants before the European Court indicated that this was not their real wish (letter of 11/05/2005). He noted that it was impossible to obtain a new investigation of the events as domestic law did not allow the possibility of re-opening criminal proceedings in similar situations.

5) Alsayed Allaham case: The European Court awarded the applicant just satisfaction in respect of pecuniary and non-pecuniary damages. Following disciplinary proceedings initiated in 2000, the two police officers implicated in the events were fined by the Chief of Police (§§12-13 of the judgment). The applicant also filed a criminal complaint against the two police officers in question, as well as against the head of the police station. Following a preliminary enquiry, the charges brought against one of the police officers and against the head of the police station were dropped. The other police officer was found guilty of serious bodily harm and sentenced to four months’ imprisonment. However, he was acquitted on appeal in 2002 (§16 of the judgment). The civil proceedings for damages lodged by the applicant before the Athens Administrative Court in 2003 were pending before the Council of State when the European Court delivered its judgment.
• Information provided by the Greek authorities (letter of 20/02/2008): The actions incriminated in this case are time-barred as criminal or disciplinary offences. As regards civil proceedings for damages brought by the applicant, the Greek authorities indicated that in a judgment n°327/2008, the Council of State granted the applicant’s appeal and sent the case back to the Athens Administrative Appeal’s Court.
6) Zelilof case: The European Court awarded the applicant just satisfaction in respect of pecuniary and non-pecuniary damages. At the time the events took place, criminal proceedings brought by the applicant against the policemen who allegedly ill-treated him had been dismissed by the prosecutors as “factually unfounded”.
• Information provided by the Greek authorities (letter of 06/05/2008): Domestic law only allows re-opening of criminal proceedings for those convicted following a trial which was considered by the European Court as being incompatible with Article 6 of the Convention. The re-opening of the disciplinary proceedings carried out on the incriminated events would also have no effect in view of the short limitation period in such cases.

7) Petropoulou-Tsakiris case: The European Court awarded the applicant just satisfaction in respect of  pecuniary and non-pecuniary damages.
• Outstanding questions : Clarification is necessary on the procedure followed at domestic level to evaluate the possibility of carrying out new investigations of incriminated acts, in particular as to which authorities make such evaluations. Information is also awaited on the possibility of carrying out a new criminal investigation against the incriminated police officers in the Bekos and Koutropoulos and Petropoulou-Tsakiris cases. Clarification would be useful on the legal obstacles which could prevent a fresh administrative investigation in the Karagiannopoulos case. Further information would be appreciated on the results of the civil proceedings for damages in the Alsayed Allaham case. Finally, it would be useful to obtain details of the limitation period applicable in this area. 
General measures: 

1) Use of lethal force by police officers in the absence of an appropriate legislative and administrative framework relating to the use of firearms and ill-treatment whilst under the responsibility of the police: The Greek authorities have taken a series of general measures to establish a modern, comprehensive legal framework for the use of force and firearms by policemen, as well as their overall conduct towards citizens: 
(a) On 24/07/2003 the law n°3169/2003 entered into force. Entitled “carrying and use of firearms by police officers, police training in the use of firearms and other measures”, it repealed the earlier legislation on the use of firearm by the police, which was criticised in these cases. The new law contains specific, strict conditions for carrying and use of firearms by police officers. It states that the use of firearms is only authorised as a last resort when dealing with a situation in which there is imminent danger of death or serious injury. Further, their use must be proportional to the seriousness of the threat (Article 3). Moreover, police officers must undergo special tests before being issued with firearms and receive ongoing training. Their criminal liability is from now on possible in cases of unlawful use of firearms. Inter-ministerial decision No. 9008 of 14/07/2004 provided the establishment and conditions of operation of police shooting galleries, in accordance with Article 5§6 of Law 3169/2003. They will be divided into open and closed galleries and are expected to be established in all prefectures within six years. Finally, presidential decree 189/2005, adopted in accordance with Article 5 of Law 3169/2003, provides that policemen's education and training in firearms will form part of their basic training in the police schools and includes further details of application.

(b) On 3/12/2004 the Policemen's Code of Conduct (Presidential Decree 254/2004) entered into force. It contains useful guidelines for policemen's conduct towards all citizens, in accordance with international human rights principles. Its major provisions are:

-
Article 2 provides the obligation for policemen to respect every individual's right to life and personal security. Policemen should never use force in enforcing the law unless absolutely necessary. Firearms may be used only in cases provided for by law. The operation of police pursuits is regulated by Statutory Order No. 13/14.12.1993 of the Head of Police. In particular, Articles 2 and 4 of this order lay down the conditions and the sequence of these operations. 

-
Articles 3 and 4 contain detailed provisions concerning policemen's conduct during arrest and detention as well as preliminary inquiries, aimed at the effective protection of citizens' rights. In particular, Article 3 provides that during arrest and detention policemen are obliged to prevent or report immediately any act that constitutes torture or other form of inhuman, cruel or degrading treatment or punishment, every form of violence or threat thereof, as well as every prejudicial or discriminatory treatment of detainees.

(c) Finally, awareness-raising measures have been taken: 

-
In June 2004 the United Nations Human Rights Centre's Pocketbook on Human Rights for the Police, translated into Greek by the Greek National Commission for Human Rights, was distributed to all Greek policemen by the Ministry of Public Order. 

-
In the framework of the continuous training of police officers circulars have been issued by the Head of the Greek Police: 1) Circular of 06/07/2005: disseminating the European Court's judgment in Makaratzis to all police units: the circular contained a summary of the Court's main findings and was accompanied by a translation into Greek of the judgment; 2) Circular of 10/12/2005 entitled The protection of human rights during police action: it concerns, inter alia, the presentation of pursued persons to the police and aims at making Greek police the constant guardian of a society of solidarity, coioperation, cohesion and justice, at the same time keeping it modern and efficient; 3) Circular of 24/05/06 making reference to the Bekos and Koutropoulos judgment: it recalled the fundamental domestic and European rules and provided guidelines for fighting racism, xenophobia and intolerance during police operations. The circular finally noted the commitment of the Head of the Greek Police to the continuous training, guidance and control of police forces in this field; 4) a 2007 circular which describes precisely the violations found in the Alsayed Allaham judgment; 5) similar circulars of 31/12/2007 and of 29/01/2008 have been disseminated following the Karagiannopoulos, Zelilof and Celniku judgments.

2) Absence of effective investigations into the incriminated facts and failure in the obligation to investigate whether or not possible racist motives may have played a role in the events: a) Presidential Decree 22/1996 was amended by Presidential Decree 3/2004. As a consequence, disciplinary investigations against policemen are now carried out by officers not working in the same unit. 

b) Furthermore, a special committee has been established at the office of the Head of Police, mandated to make concrete proposals on a possible amendment of the relevant disciplinary law, following examination of the Ombudsman's report disciplinary examination of complaints against policemen. The results of the committee work was the drafting of a report mentioning the Ombudsman’s proposals and their implementation by the circulars issued by the Chief of Police. Later a group of rapporteurs was set up, presided by a high-level mandated to prepare a first draft of a disciplinary law for the police. Furthermore, a committee of police officers was asked to draft a report on the deficiencies and problems of the current law. This report has been finalised. 

b) The Policemen's Code of Conduct mentioned above (Presidential Decree 254/2004) provides that policemen in their conduct should avoid all “prejudices” due to an individual's “colour, sex, ethnic origin, ideology and religion, sexual orientation, age, disability, family situation, financial and social status or other characteristics” (Article 5§3). It also provides that policemen should “take particular care” for the protection of members of minorities or other vulnerable social groups (Article 5§4 -see also Article 3 mentioned above).
c) An extract of the Court's judgment in Bekos and Koutropoulos was reproduced in the Circular of 24/05/06, issued by the Head of Police (see under (c) above). The circular mentioned in particular that this judgment is considered of major importance with regard to the obligation to examine possible racist motives during criminal, administrative or police disciplinary investigations. The circular underlines in particular that the Court's judgment must be a point of reference for the police officers who direct relevant disciplinary investigations against policemen in cases relating to vulnerable ethnic, religious or social groups or aliens.

d) The Greek authorities provided statistical data on administrative investigations concerning the period 2001-2005. During this period there were 86 disciplinary investigations against policemen; 11 of these cases resulted in finding disciplinary violations and penalties were imposed on the policemen responsible.


3) Publication and further dissemination: The Makaratzis and Bekos and Koutropoulos judgments  (translated into Greek) were promptly notified by the State Legal Council to the Ministry of Justice and subsequently to the President of the Court of Cassation and to the State Prosecutor for further dissemination to all judicial authorities. Both judgments have also been translated and published at the site of the State Legal Council (www.nsk.gr).

• Outstanding questions relate mainly to:

- the integration of the principles of protection of Human Rights in the initial and continuing training of the members of the police forces;

- the practical impact of the measures already taken.

• Information is awaited on these questions, in particular statistical data on the investigations carried out with respect to allegations of ill-treatment by the police. Information is also expected on the progress of the elaboration of the first draft of the bill on police disciplinary law. Information would be useful on the contents of police officers’ committee’s report mentioned above. In the framework of the adoption of additional measures relating to these cases, attention should be drawn to the recommendations made by the Committee for the Prevention of Torture in respect of these issues, in particular in the most recent report CPT/Inf(2008)3.

The Deputies, 

1.
took note with interest of the considerable number of measures adopted by the Greek authorities, including very recently, in order to avoid similar violations;

2.
noted also the detailed information they provided in the majority of these cases concerning the possibility of carrying out new investigations of the facts complained of and the additional clarification given in this respect at the meeting, which remain to be assessed; 

3.
decided to resume consideration of these cases at the latest at their 1st DH meeting in 2009.

199/05
John, judgment of 10/05/2007, final on 10/08/2007

11919/03
Mohd, judgment of 27/04/2006, final on 27/07/2006

The Mohd case concerns the unlawful character of the police detention, pending expulsion, of the applicant, a Bangladeshi national who had been sentenced to 4 months’ imprisonment for selling fake CDs.

The European Court found that, as no expulsion order had yet been issued in respect of the applicant, his detention from 04/12/00 to 11/12/00 was not based on any decision setting out the ground, length or modalities of detention. The Court further found the applicant’s detention from 09 to 17/02/01 was not provided by law, since on 09/02/01 the Supreme Administrative Court had provisionally suspended the administrative expulsion order (violation of Article 5§1(f)).

The John case concerns the unlawful extension of the detention of the applicant, a foreign national, who was subject to administrative expulsion. On 29/03/2004, after his release had been ordered following the expiry of the maximum period for detention of foreigners under expulsion allowed by Greek law, he was re-arrested while he was still at the police station where he had been detained (violation of Article 5§1).

The European Court considered that in reality the applicant never ceased to be a detainee since, first, he was always held in the police station, and secondly, his liberty consisted solely in signing the release document, which was never implemented. In addition, the new expulsion order repeated the reasons already stated in the first expulsion order and did not provide any new reason to justify the further detention while for three months (01/01 – 29/03/2004) the Greek authorities demonstrated no diligence in enforcing the expulsion order within the deadline provided by law (§§ 33 and 35 of the judgment).

Individual measures: The applicant in the Mohd case was acquitted on appeal in 2001 and in 2003 the Council of State annulled the administrative expulsion order. The applicant requested no just satisfaction from the European Court, having reserved his right to do so under domestic law (§27 of judgment). The applicant in the John case was expelled from Greece to Nigeria (his country of origin) on 20/06/2004 (§17 of the judgment). The European Court awarded the applicant just satisfaction in respect of the non-pecuniary damage sustained.

• Assessment: no further measure appears necessary.

General measures: 

• Measures adopted: New Aliens’ Law 3386/2005, (in force as from 01/01/06) amended the law in force at the material time, introducing detailed provisions relating to aliens’ administrative expulsion and detention. The main new provisions (Articles 76-82) are the following: (a) administrative expulsion may now in principle be ordered if an alien is sentenced to at least a year’s imprisonment; (b) expulsion may be appealed to the Minister of Public Order who must take a decision within 3 working days; (c) aliens detained pending expulsion are entitled to be informed of the reasons for their detention in a language they understand and access to a lawyer must be facilitated; they have the right to appeal against the detention before the First-instance Administrative Court; (d) if, for reasons of force majeur, expulsion is not possible, the expulsion and detention are suspended; (e) a number of vulnerable aliens, such as minors whose parents reside lawfully in the country, are now expressly excluded from administrative expulsion.

The facts in both cases occurred before the new law entered into force. It now remains to assess the extent to which the current provisions comply with the Convention’s requirements.

• Information awaited: 

a) on whether the new Law provides specific safeguards concerning the detention of persons subject to administrative expulsion including in cases where administrative expulsion has been provisionally suspended by a court; 

b) on further general measures envisaged or taken for the prevention of new, similar violations. In particular, information is awaited on the possibility of disseminating the Court’s judgment in the Mohd case to the Greek police and other competent authorities with a note explaining its practical consequences.

The Deputies decided to resume consideration of these items:

1
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures, in particular certain clarification on the legal grounds for aliens’ detention and dissemination of the judgment of the European Court in the Mohd case, with an explanatory circular, to the police and other authorities concerned.

- Cases concerning various violations in the context of land expropriation proceedings

46355/99
Tsirikakis, judgment of 17/01/02, final on 10/07/02 and of 23/01/03, final on 09/07/03

39725/03
Anastasiadis, judgment of 10/05/2007, final on 10/08/2007

38752/04
Georgoulis and others, judgment of 21/06/2007, final on 21/09/2007

48392/99
Hatzitakis, judgment of 11/04/02, final on 11/07/02

51354/99
Karagiannis and others, judgment of 16/01/03, final on 16/04/03 and of 15/07/2004, final on 15/10/2004

51356/99
Nastou, judgments of 16/01/03, final on 16/04/03 and of 22/04/04, final on 22/07/04

32155/04
Noel Baker, judgment of 21/06/2007, final on 21/09/2007

17305/02
Zacharakis, judgment of 13/07/2006, final on 11/12/2006

50824/99
Azas, judgment of 19/09/02, final on 21/05/03

55794/00
Efstathiou and Michaïlidis and Cie Motel Amerika, judgment of 10/07/03, final on 10/10/03

58642/00
Interoliva Abee, judgment of 10/07/03, final on 10/10/03

58634/00
Konstantopoulos AE and others, judgment of 10/07/03, final on10/10/03

61582/00
Biozokat A.E., judgment of 09/10/03, final on 09/01/04

73836/01
Organochimika Lipasmata Makedonias A.E., judgment of 18/01/2005, final on 18/04/2005

32730/03
Ouzounoglou, judgment of 24/11/2005, final on 24/02/2006

2531/02
Athanasiou and others, judgment of 09/02/2006, final on 09/05/2006

55828/00
Satka and others, judgments of 27/03/03, final on 27/06/03 and of 02/03/2006, final on 02/06/2006 

38878/03
Beka-Koulocheri, judgment of 06/07/2006, final on 06/10/2006

32636/05
Moschopoulos-Veïnoglou and others, judgment of 18/10/2007, final on 18/01/2008

44858/04
Markoulaki No. 1, judgment of 26/07/2007, final on 26/10/2007

The case concerns a violation of the applicant’s right to a fair trial (violation of Article 6§1). In criminal proceedings (to which the applicant was civil party) against the applicant’s doctor for bodily harm through negligence (the applicant’s leg had been amputated), and following the doctor’s acquittal at first instance in 2004, the Prosecutor dismissed the applicant’s request that they lodge an appeal on the substance or on a point of law, by means of a handwritten note giving no reason. 

Individual measures: 

• Bilateral contacts are under way to assess whether individual measures are required. 
General measures: The law applicable at the material time (Article 169 of the Code of Criminal Procedure) provided that “…orders by prosecutors must be specifically and clearly motivated”. 

• Information has been requested on measures envisaged to achieve a change of such practice by prosecutors, including remedies available to those wishing to challenge lack of reasoning in such prosecutorial decisions. Information has also been requested on the publication of the judgment of the European Court and its dissemination to all prosecutors, possibly with a circular letter underlining the necessity to motivate appropriately the decisions.

• Information provided by the Greek authorities (letter of 7/05/2008): Dissemination of the European Court’s judgment has been confirmed: the Ministry of Justice has sent it in translation to the Prosecutor before the Court of Cassation with a view to ensuring that all prosecutors are adequately informed concerning the handling of similar cases. The certified translation of the judgment is also available on the internet site of the State Judicial Council.

• The Secretariat is assessing whether further measures are required. 

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, for supervision of individual and general measures.

66725/01
Fotopoulou, judgment of 18/11/2004, final on 18/02/2005

52903/99
Dactylidi, judgment of 27/03/03, final on 09/07/03
- 81 cases against Hungary

26137/04
Barta, judgment of 10/04/2007, final on 10/07/2007

This case concerns the failure to conduct an effective investigation of the applicant’s complaints concerning injuries suffered in 2002 as a result of force used by a police officer when she resisted arrest (procedural violation of Article 3). 

The European Court noted that the following factors showed a reluctance to carry out an effective and thorough investigation: despite repeated requests by the applicant, the medical expert only reported on the injuries suffered by the police officer, not those of the applicant; the applicant’s complaint against the police officer was forwarded to the prosecutor under the same reference number as that concerning the charge against her of violence against an official arising out of the same incident; the police officer was never heard as a possible suspect; and the investigation authorities made no attempt to locate a potential witness. 

The European Court also noted that the applicant’s appeal against the decision of the Public Prosecutor’s Office to close the investigation and her private bill of indictment were dismissed without any factual reasons being given, without an evaluation of her medical expert’s opinion (which was commissioned by the applicant and which indicated that her version of the events was plausible, unlike that of the police officer) or reflections on any of her arguments (§79). 

It should be noted that the private bill of indictment is the only avenue for the applicant to bring criminal charges following the dismissal by the Chief Prosecutor Office’ of her complaint against the decision to close the investigation, and that no appeal lies against a court decision dismissing a private bill of indictment (sections 229 and 233 of Act no. 19 of 1998 on the (New) Code of Criminal Procedure (in force since 01/07/2003)).

Individual measures: The European Court awarded just satisfaction in respect of non-pecuniary damage. 

• Information provided by the Hungarian authorities: The criminal proceedings instituted against the applicant before the Gyór District Court for having committed violence against an official are still pending. The last hearing was held on 18/06/2008 and the next is scheduled for 09/09/2008. It will depend on the facts to be established in the case whether supplementary investigation will have to be conducted on the use of police force, complained of by the applicant. 

• Information is awaited as to whether a new investigation into the applicant’s arguable claim that she was ill treated by the police can be conducted.

General measures: The Hungarian authorities provided information on 30/10/2007 on statutory provisions of Hungarian law concerning grounds for discontinuation of investigations by public prosecutors and grounds on which County Regional Courts may dismiss a private bill of indictment (Sections 190, 228, 228A, 229-233 of the Act no. 19 of 1998 on criminal proceedings). However, it does not transpire from the statutory provisions communicated by the authorities that factual reasons must be provided in the types of decisions referred to here or that the arguments advanced by parties to investigation proceedings must be evaluated and reflected upon by the court. 

• Information is therefore awaited on relevant legislation and practice with regard to whether factual reasons must be cited in any decision on appeal against a prosecutorial decision to close an investigation and in any court decision dismissing a private bill of indictment, as well as whether the arguments advanced by the parties to investigation proceedings must be evaluated and reflected upon in such decisions. 

The European Court’s judgment was transmitted to the Attorney General’s Office, the Office of the National Council of the Judiciary responsible for the training of judges and the relevant department of the ministry supervising the police force. The case has also been published on the website of the Ministry of Justice and Law Enforcement (www.irm.gov.hu). 

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.


- 80 cases concerning length of proceedings concerning civil rights and obligations


(See Appendix for the list of cases in the Tímár group)
These cases concern the excessive length of proceedings concerning civil rights and obligations, some before labour courts (violations of Article 6§1). The proceedings began between 1986 and 1998 and most of them ended between 2000 and 2005. 

The European Court recalled its case-law according to which industrial conflicts must be resolved particularly promptly.

Individual measures: If they are still pending, acceleration of the proceedings in the cases of Earl, Szilágyi, Karalyos, Kovács, Huber, Pepszolg, Szebellédi and Tardi.

• Information provided by the Hungarian authorities: Domestic proceedings have been ended in the following cases: Barna, on 15/01/2007 before the Supreme Court; Kalmár, on 17/05/2007 before the Budapest Regional Court; Magyar, on 11/07/2007 before the Supreme Court; Tóth, on 27/02/2008 before the Supreme Court; Vass, on 07/11/2007 before the Budapest Regional Court.

Review proceedings have been instituted by the applicants before the Supreme Court in the cases of Szilágyi and Earl. 

• Additional information is awaited on the state of these proceedings and on their acceleration, if still pending. 
General measures:

1) Excessive length of civil proceedings: The government has indicated that the workload of the Supreme Court decreased considerably following a reform of the legal system in Hungary in 2002 which transferred appeal competence to the five Courts of Appeal created in 2003 and 2004. Before the end of 2003 the Courts of Appeal adopted final decisions in two thirds of the 5 443 cases which were transferred to them by the Supreme Court. Thus, at the end of 2003, the Supreme Court's roll of civil and criminal cases on appeal had been reduced to 1 180 cases, that is to say 16% of its workload before the reform.

As for the additional measures adopted by the authorities to reduce the length of judicial proceedings, the delegation indicated that several amendments of the 1952 Code of Civil Procedure were adopted after the changes of 1989 with the aims of accelerating civil proceedings and modernising the system of legal remedies. More strict time-limits were provided for the stay of proceedings and the drafting and notification of judgments. As from 01/01/1999, the double degree of jurisdiction for administrative cases was removed and legal competence in this kind of cases was transferred to regional courts. The possibilities of appeal against first-instance decisions in cases concerning small amounts were limited by an amendment of the Code of Civil Procedure which came into force in 1998: appeal proceedings in such cases were simplified. Moreover, the conditions of revision of judgments before the Supreme Court were modernised in 2002 in order to restrict the use of this extraordinary means and to reduce the length of this kind of proceedings. Finally, in 1999 administrators were appointed to courts to ensure better case management. The authorities also indicated that according to the Act of 1997 on the Organisation of Courts, the Office of the National Judicial Council and the presidents of courts are in charge of administrative supervision of the examination of cases and may order that certain civil or criminal cases are examined in priority. Moreover, the Office of the National Judicial Council has regularly requested from courts information on cases pending for more than two years and the respect of legal time-limits. 

The authorities informed the Committee on 23/01/2008 that if an expert fails to submit his opinion within the prescribed time-limit without just cause, the court has at its disposal a number of procedural possibilities to ensure the speedy termination of the proceedings, such as appointing another expert, obliging the expert in default to reimburse the expenses or fining him or her. The court may also order the recall of any expert who failed to appear or left a hearing without permission. Moreover, the authorities indicated on 07/07/2008 that the 2008 amendments to the Code of Civil Procedure, which will enter into force on 01/01/2009, provide that a court expert responsible for unjustified delay must reimburse costs caused by him, while the court may fine him and reduce his remuneration by 1% for each day of unjustified delay. 

Statistics have been provided for the year 2006: less than 1% of the cases before the Supreme Court have been pending before it for over 12 months. At the appeal level, 2% of civil cases and 1.2% of commercial cases have been pending at that level for more than12 months. However, at first-instance, the statistics do show a higher percentage of cases pending for over 12 months. 

• Information awaited: Further statistical data regarding the cases pending before the local courts and country courts at the end of 2007 would be appreciated so as to evaluate the efficacy of the measures adopted so far.

2) Effective remedy against excessive length of judicial proceedings: The delegation has indicated that Act XIX of 2006, a law allowing parties to ask for such proceedings to be accelerated, entered into effect on 01/04/2006. 

One part of the Act supplements the Code of Civil Procedure, while the other part amends the Code of Criminal Procedure. Parties to civil proceedings may complain where: 

(i) a time-limit prescribed by law by which a court must end proceedings, perform a procedural act or take a decision has elapsed without result; 

(ii) a time-limit set by a court itself, by which a party to proceedings must perform a procedural act has elapsed without result, and the court has failed to impose on that person the measures permitted by law; or where

(iii) a court fails to end the proceedings within a reasonable length of time by failing to perform or order the performance of a procedural act, counting from the last action taken by the court on the merits of the case.

A written complaint is filed with the court before which proceedings are pending, which must examine it within 8 days. If it finds the complaint well-founded, it has 30 days to take or order appropriate measures to put an end to the situation complained of.  The court shall inform the complainant of how the complaint has been determined.

If the court finds the complaint ill-founded, it shall forward the file within 16 days, together with the observations of the opposing party and its own reasons as to why it was impossible to perform the procedural act or take a decision, to the court empowered to determine the complaint, the superior court. The superior court has 15 days upon receipt of the files to determine the complaint. If the superior court finds the complaint ill-founded, it shall dismiss the complaint in a reasoned decision. If it finds the complaint well-founded, it shall set a time-limit and invite the court before which proceedings are pending to take the action required for the proper progress of the case or the most effective action. If the complaint concerns an omission by the lower court to perform an act within a time-limit prescribed by law, the superior court may instruct that court to do so. 

• Information awaited: Given the fact that the law has recently entered into force, examples of its application, when available, would be useful.
3) Publication and dissemination: The judgments of the European Court in the cases of Tímár, Simkó, Lévai and Nagy, Nyírő and Takács, Mezötúr-Tiszazugi Vizgazdálkodási Társulat and Szilágyi were published on the website of the Ministry of Justice www.irm.hu. The judgments in the cases of Tímár and Simkó and Lévai and Nagy were also published in the human rights quarterly “Acta Humana” and were sent to the Office of the National Judicial Council in order to be disseminated to civil and labour courts.

The Deputies decided to resume consideration of these items:

1. 
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided concerning payment of just satisfaction, if necessary; 

2. 
at the latest at their 1st DH meeting of 2009, in the light of information to be provided on individual and general measures.

- 1 case against Iceland

39731/98
Sigurđsson, judgment of 10/04/03, final on 10/07/03

The case concerns the lack of objective impartiality of the Supreme Court of Iceland which rejected, in 1997, the applicant's appeal in compensation proceedings he had brought against the National Bank of Iceland, while one of the Supreme Court’s judges, and her husband, were closely linked to the National Bank (violation of Article 6§1). 

The applicant lodged two petitions with the Supreme Court requesting the reopening of the proceedings. These petitions were rejected in July and October 1997. 

Individual measures: Under Article 169 (2) of Code of Civil Procedure, re-opening of proceedings can be applied for only once. Before the European Court handed down its judgment, the applicant had already applied twice before the Supreme Court of Iceland for re-opening of the proceedings in his case: the second application was rejected because, in accordance with the relevant provisions of the civil procedure law, a party could apply only once for the reopening of a case. Consequently, it seems that even if Icelandic law in principle does not appear to exclude the possibility of reopening the proceedings at issue in order to give effect to the judgments of the European Court (Article 169 (1) of the Code of Civil Procedure), a potential new request for reopening by the applicant has no chances of success. The individual measures are therefore linked to the general measures as reopening of the proceedings seems the most appropriate means to allow the applicant to have his case decided without lack of objective impartiality (see below).

General measures:


1) Measures to guarantee the impartiality of Supreme Court judges: The judgment of the European Court has been translated and sent out to the Icelandic judicial authorities and the Icelandic version has been published on the website of the Ministry of Justice (www.dkm.is). 

• Assessment: Taking into account the direct effect given to the Convention and to case-law of the European Court by Icelandic Courts, these measures are sufficient for execution (examples of this direct effect have been provided in the framework of the case Arnarsson against Iceland, judgment of 15/07/2003, final on 15/10/2003, Final Resolution CM/ResDH(2007)82).

2) Reopening of the proceedings: A review of the procedural obstacles to reopening the impugned proceedings could be useful. The Icelandic delegation informed the Secretariat on 23/09/2005 that the Ministry of Justice has asked the Permanent Committee on Procedural Law to give its opinion on whether the provisions of the Code of Civil Procedure concerning the reopening of proceedings following a judgment of the Supreme Court should be revised, 

• Information is still awaited on the follow-up given to the request of the Ministry of Justice as well as on possible legislative changes and their timetable for adoption.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.
- 63 cases against Italy

59909/00
Giacomelli, judgment of 02/11/2006, final on 26/03/2007

55764/00
Zečiri, judgment of 04/08/2005, final on 04/11/2005

64088/00
Pilla, judgment of 02/03/2006, final on 02/06/2006

70148/01
Fodale, judgment of 01/06/2006, final on 23/10/2006

The case concerns the unfairness of proceedings before the Court of Cassation relating to the applicant’s custody on remand (violation of Article 5§4). 

The European Court found that neither the adversarial principle nor that of equality of arms had been respected, in that neither the applicant nor his counsel had been informed of the hearing, at which the representative of the prosecution was nonetheless present.

Individual measures: The detention on remand contested by the applicant is over and he was acquitted in the main proceedings. 

The European Court took the view that the finding of the violation constituted in itself sufficient just satisfaction of any non-pecuniary damage sustained.

• Assessment: no individual measure seems necessary.
General measures: The violation of the Convention arose from an erroneous application of the rules of procedure: Article 127 of the Code of Criminal Procedure provides the obligation to summons parties to hearings without distinction. To repair the violation and prevent future similar violations, the Ministry of Justice translated the judgment into Italian and sent it out to the competent courts with a note recalling the principles of the judgment and the decision, and asking for its further dissemination to all judges. Subsequently, the Prosecutor General before the Court of Cassation launched disciplinary proceedings which, after investigations, did not result in any disciplinary action.  

• Assessment: no further general measure seems necessary.
The Deputies:

1
decided to resume consideration of this item at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
noted that no further measure seems necessary for the execution of this judgment.

30961/03
Sannino, judgment of 27/04/2006, final on 13/09/2006

The case concerns the violation of the right to a fair criminal proceedings in that the applicant had not been able to benefit from effective defence or representation (violation of Article 6§1). In 2000 the applicant, accused of fraudulent insolvency, was sentenced to two years' imprisonment.

The European Court noted that after the first lawyer instructed by the applicant, had declined the brief, a second, designated by the court, was not informed of his designation, but only of the hearing date. This omission contributed to the fact that this lawyer did not attend court and was replaced at each hearing by different lawyers who, not properly acquainted with the brief, neither asked for time to study it, nor questioned certain defence witnesses. The Court concluded that the manifest omissions of the lawyers designated by the court should have obliged the authorities to intervene to guarantee the accused an effective right to defence and representation (§ 51). 
Individual measures: In 2005, the applicant's prison sentence was commuted to probation under the supervision of a social service (affidamento in prova al servizio sociale). The European Court took the view that the finding of the violation constituted in itself sufficient just satisfaction in respect of any non-pecuniary damage sustained.
The European Court considered that when an individual, as in the present case, has been convicted in proceedings vitiated by failures to comply with the requirements of Article 6 of the Convention, a new trial or reopening of proceedings at the applicant's request represents in principle an appropriate means of providing redress for the violation found. However, the specific reparatory measures to be taken, where appropriate, by a respondent state in discharge of its obligations under the Convention necessarily depend on the particular circumstances of the case and must be defined in the light of the judgment rendered by the Court, taking due account of the case-law (§70). Under Recommendation Rec(2000)2 of the Committee of Ministers to member states, re-examination of the case, including reopening of the proceedings, should be ensured when the injured party continues to suffer very serious negative consequences and when the violation found is based on procedural errors or shortcomings of such gravity that a serious doubt is cast on the outcome of the domestic proceedings complained of.

In the opinion of the Italian government, given that as from 2005 the applicant’s prison sentence was replaced by a less severe penalty and that in addition it subsequently came within the scope of Act No. 241/2006 on remission, the applicant thus no longer suffers any direct consequences from the violation requiring re-examination of the case or re-opening of proceedings. 

• Assessment: information is awaited concerning the annotation of the European Court’s judgment in the applicant’s criminal record.
General measures: The violation of the Convention arose from the erroneous application of the rules of court as the court-designated advocate had not been informed of his designation and thus did not intervene. 

This mistake had not been noted subsequently despite the shortcomings of the defence counsel who took part in the hearings. 

To repair the lapses committed by various figures in this case (judges, registrars and advocates) and to prevent similar violations in the future, the Ministry of Justice sent out a circular to the competent courts and to the Bar Council including a copy of the judgment and indicating that the same judgment, with a summary in Italian, has been published in the database of the Court of Cassation on the European Court of Human Rights (www.italgiure.giustizia.it). This web site is widely used by all those who practice law in Italy: civil servants, lawyers, prosecutors and judges alike. The circular also recalled the principles of the judgment, as well as its implications in practice, that is the necessity to respect the legislation in force and better supervision of its proper application by parties to proceedings and by bodies with disciplinary powers. 

• Assessment: no further general measure seems necessary.
The Deputies:

1
decided to resume consideration of this item at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual measures.


- Cases concerning in absentia proceedings 

12151/86
F.C.B., judgment of 28/08/91, Resolution DH(93)6 and Interim Resolution ResDH(2002)30
56581/00
Sejdovic, judgment of 01/03/2006 - Grand Chamber
24691/04
Ali, judgment of 14/12/2006, final on 14/03/2007

5941/04
Hu, judgment of 28/09/2006, final on 28/12/2006

25701/03
Kollcaku, judgment of 08/02/2007, final on 08/05/2007

19321/03
Pittito, judgment of 12/06/2007, final on 12/11/2007

14405/05
Zunic, judgment of 21/12/2006, final on 21/03/2007

These cases concern the unfairness of criminal proceedings brought against the applicants in Italy by which they were sentenced in absentia to several years' imprisonment (see “Individual measures”). 

The European Court found that there had been denial of justice in these cases, first because it had not been shown that the applicants had been fugitives from justice or had declined to appear or to defend themselves. Subsequently, having been informed of the judgments against them, they had not been able to go before a court to determine the validity of the accusations against them (violations of Article 6§§1 and 3).

Individual measures:


1) F.C.B.

• Prosecution of the applicant: the applicant, an Italian national accused of armed robbery, murder and attempted murder, was convicted in absentia in 1984 and sentenced to 24 years' imprisonment. During his trial, he had been detained in Maastricht, but the judicial authorities considered that he had nonetheless been in a position to take part in the hearings.

• Execution of the sentence: In March 1993, the Committee of Ministers adopted Resolution DH(93)6, putting an end to its examination of the case on the basis of information provided concerning the general measures taken to avoid new, similar violations. However, in 1999, the Committee decided to resume the examination of this case, the Italian authorities having requested the extradition of the applicant from Greece with a view to enforcing the conviction of 1984. In September 2000, the Italian authorities dropped this request. In 2004 the applicant, who had meanwhile returned to Italy, was arrested for other offences. The Italian authorities issued an enforcement order in respect of the conviction at issue. 

• Reopening of the proceedings: In 2004 the applicant contested the lawfulness of his imprisonment by means of an objection to enforcement (“incidente d'esecuzione”) before the Milan Assizes Court of Appeal, which dismissed his appeal. Upon appeal by the applicant, the Court of Cassation, in a judgment of 22/09/2005, quashed the decision of the appellate court, to which it referred the case back. In doing so the Court of Cassation was careful to specify to the appellate court that, given the supranational value of the standards of the European Convention, it should determine whether on the one hand that value were of a nature to prevent the enforcement in national law of a sentence pronounced in flawed proceedings, or whether on the other hand the value of the res judicata should prevail in the absence of an appropriate means of redress. The appeal court once more dismissed the applicant's motion concerning the illegality of his imprisonment. Seised once more by the applicant, the Court of Cassation dismissed his appeal (judgment of 15/11/2006) on the grounds that the applicant should rather have submitted a motion for suspension of the time-limit for appeal against his sentence (istanza di rimessione in termine) founded on the new Article 175 of the Code of Criminal Procedure (“CCP”)(see “General measures”). 

In August 2007 the applicant lodged a new application before the European Court, complaining that he had been deprived of his freedom, and that moreover, as a result of proceedings found to be unfair by the European Court. He also complained of the dismissal of his “incidente d'esecuzione” and the national authorities' failure either to free him or to seise the Constitutional Court of the matter.

The Permanent Representation has reported that the government was invited in October 2007 to give its observations on the issues raised in the application.


2) Sejdovic

• Prosecution of the applicant: the applicant, at the time a national of the Federal Republic of Yugoslavia who was suspected of murder and could not be traced, was sentenced to 15 years, 8 months' imprisonment. In the absence of an appeal, this judgment became final in 1997. He was deemed by the judicial authorities to have wilfully fled from justice and to be “on the run” (latitante).

• Execution of the sentence: In 1999, the applicant was arrested in Germany under a warrant issued by the Rome Public Prosecutor. Extradition was subsequently denied on the ground that Italian law did not provide sufficient guarantees concerning re-opening of his trial and the applicant was freed. In May 2006, the Italian authorities revoked the international warrant against the applicant and the judgment of the European Court was noted in his criminal record.

• Just satisfaction: opinions diverge as to the formalities needed to authorise the applicant's counsel to receive payment. The Secretariat has offered its good offices to assist the parties in finding a solution. 

3) Hu

• Prosecution of the applicant: the judicial authorities considered that the applicant, a Chinese national suspected of belonging to a clandestine criminal organisation involved in illegal immigration, had deliberately fled from justice and declared him to be latitante (“on the run”). The applicant was sentenced to 19 years' imprisonment and, in the absence of an appeal, the sentence became final in 1998.

• Execution of the sentence: in 2003, the applicant was arrested at Amsterdam airport under a warrant issued by the Italian authorities. The Netherlands authorities rejected the application for extradition on the ground that the applicant had not had the opportunity to defend himself. On the date of the European Court's judgment, the applicant was living in the Netherlands. 


4) Ay Ali

• Prosecution of the applicant: the applicant, a Swedish national accused of international drug-dealing and who could not be traced, was sentenced to 20 years' imprisonment and in the absence of an appeal the sentence became final in 1999. The judicial authorities considered that he had wilfully fled from justice, and was “on the run” (latitante).

• Execution of the sentence: in 2000, the applicant was arrested in Lithuania under the terms of an international warrant of arrest issued by the Italian authorities and extradited to Italy.

• Reopening of the proceedings: on 16/11/2000, the applicant applied for suspension of the time-limit for appeal against his sentence (istanza di rimessione in termini). This was denied by the final judgment by the Court of Cassation of 4/12/2003. Following the judgment of the European Court on 14/12/2006, the applicant applied again to the Verona Tribunal for the suspension of time-limit for appeal against sentence (istanza di rimessione in termini) and for being freed, on the basis of Articles 670 and 175 of the CCP. The Tribunal decided to accept the request for suspension of time-limit for appeal against sentence, as provided by Article 175 of the CCP, and to free the applicant. So far, the applicant has not appealed against his conviction.  


5) Zunic

• Prosecution of the applicant: the applicant, a national of Bosnia and Herzegovina suspected of belonging to a clandestine criminal organisation involved in prostitution, was sentenced to 10 years' imprisonment and a fine. In the absence of an appeal, the sentence became final in 1999. During the proceedings, the judicial authorities declared that he was irreperibile, i.e. he could not be found.

• Execution of the sentence: in 2002, the applicant was arrested in Croatia under the terms of an international warrant of arrest issued by the Italian authorities and extradited to Italy.

• Reopening of the proceedings: the applicant has brought several appeals against his conviction, including, on 13/02/2004, an incidente d'esecuzione (objection to enforcement) and on 13/05/2005, an application for suspension of the time-limit for appeal against his sentence (istanza di rimessione in termini), but these were all denied. At an unspecified date, the applicant issued a further incidente d'esecuzione (objection to enforcement), which was denied by the Florence Appeal Court; the decision of the Court of Cassation, seised of the case, is not known.


6) Kollcaku

• Prosecution of the applicant: the applicant, an Albanian national accused of illegal detention of persons, sexual abuse and living on the earnings of prostitutes, became impossible to find and was sentenced to 5 year's imprisonment. In the absence of an appeal, this judgment became final in 1997. The judicial authorities considered that he had wilfully fled from justice, and was “on the run” (latitante).

• Execution of the sentence: he was arrested in Rome in 2003.

• Reopening of the proceedings: on 10/06/2003, the applicant submitted an incidente d'esecuzione (objection to enforcement), which was denied.


7) Pititto:

• Prosecution of the applicant: The applicant, an Italian national accused of international narcotics trafficking, could not be found and was sentenced to 21 years' imprisonment. His court-appointed counsel appealed, but the appeal was declared inadmissible the advocate being unable to produce instructions duly signed by the applicant. Consequently the sentence became final as of 1999. The judicial authorities took the view that the applicant had deliberately fled from justice and declared him to be latitante (“on the run”). 

• Execution of the sentence: The applicant was arrested in Spain in 2000 under an international arrest warrant issued by Italy, and was extradited.

• Reopening of the proceedings: On 30/07/2001 the applicant lodged a motion for suspension of the time-limit for appeal against his sentence (istanza di rimessione in termine) which was dismissed.

- In all the above cases except F.C.B. and Ay Ali, information is awaited on the individual situations of these applicants, particularly with regard to the possibility of having a fresh judicial determination of the validity of the charges laid against them.

General measures: 


1) Legislative measures: in 1989, Italy adopted a new Code of Criminal Procedure improving the guarantees in case of in absentia proceedings (see Resolution DH(93)6). 

In 2004, in its chamber judgment in the Sejdovic case (10/11/2004), the European Court found the improvement brought about by the introduction of the 1989 Code was insufficient. Some months later Italy amended Article 175 of the CCP (Legislative Decree No. 17 of 21/02/2005, confirmed by Act No. 60 of 22/04/2005), to modify the parameters of the remedy referred to as istanza di rimessione in termini (application for suspension of the time-limit for appeal against sentence). Thus it is possible to appeal against judgments rendered in absentia at first instance even if the normal deadlines have expired.

Under the new law, the deadline for appealing against a judgment pronounced in absentia may be re-opened simply at the request of the person concerned. There is one exception to this rule, where the accused has had “effective knowledge” of the proceedings against him or of the judgment but has wilfully decided not to appear or to appeal. Moreover, the basic deadline has been increased from 10 to 30 days counting from the date upon which the accused is delivered to the Italian authorities. In its Grand Chamber judgment in the Sejdovic case on 1/03/2005 - after the entry into force of the new law - the European Court considered that it was premature in the absence of any domestic case-law, to pronounce itself on this reform and consequently did not consider it necessary to indicate general measures for execution (§§123-124).

On 16/05/2007, the government laid before Parliament a reform of in absentia conviction (draft law AC 2664). The preamble of this text emphasised that “it seems that an in-depth reform of in absentia proceedings may be delayed no longer” and that “over recent years, the European Court has rendered several condemnatory judgments on the subject, judgments which impose an obligation on the state to comply under Article 46 of the Convention (including the judgments in Colozza (1985), Sejdovic (2004) and Somogyi (2005)”). The bill proposed a number of changes to the CCP, in particular to adapt the provisions covering communication with the accused to the requirements of the Convention. Following the dissolution of Parliament in February 2008 this bill fell.


2) Jurisprudential measures: One problem posed by the amendment of Art. 175 of the CCP concerns its retroactive application, in particular to older cases. It appears that the text of the law amending this provision did not provide for transitional measures.

The Court of Cassation intervened on this question in its decision No. 32678 of 3/10/2006 by applying the new rules to an “old” case that of Somogyi (judgment of 18/05/2004, see Section 6.2). In order to achieve this, the Court of Cassation reaffirmed the direct effect of the Convention and of the case-law of the European Court in Italian law, not least in respect of judgments having the status of res judicata. 

The case-law of the Court of Cassation has been applied by the Verona Tribunal in the Ay Ali case (order No. 202/08 of 12/03/2008), thereby indicating that it seems possible to rely directly on the direct effect of the Convention to resolve these cases. By reference to decisions Nos. 3600 (Dorigo) and 2432 (Somogy) of the Court of Cassation, the Tribunal held that the direct applicability in the internal legal order of the European Court’s judgment finding the violation of Article 6 means that the applicant has the right to ask for the re-opening of the procedure or for the revision of the judgment; as a consequence of this right the conviction is not definitive and thus unenforceable, and detention is illegal. The Tribunal indicated that the remedy at the applicant’s disposal in the domestic legal order is the suspension of time-limit for appeal against sentence as provided by Article 175 CPP. It noted that in the event of retroactive application, the 30 days available for applying run as from the date in which the European Court’s judgment become final.

• Information is awaited on other judgments of the Court of Cassation itself or ordinary jurisdictions continuing to apply the case-law of the Court of Cassation as it arises from decision No. 32678 of 3/10/2006). To this end, copies of new judgments would be helpful.

The Deputies decided to resume consideration of these items at the latest their 1st DH meeting in 2009, in the light of information to be provided on the payment of the just satisfaction, if necessary, as well as on individual and general measures.

- Cases concerning bankruptcy proceedings

Interim Resolution ResDH(2007)27

32190/96
Luordo, judgment of 17/07/03, final on 17/10/03

56298/00
Bottaro, judgment of 17/07/03, final on 17/10/03

47778/99
Bassani, judgment of 11/12/03, final on 11/03/04

1595/02
De Blasi, judgment of 05/10/2006, final on 12/02/2007

10347/02
Di Ieso, judgment of 03/07/2007, final on 03/10/2007

77986/01
Forte, judgment of 10/11/2005, final on 10/02/2006

10756/02
Gallucci, judgment of 12/06/2007, final on 12/11/2007

10481/02
Gasser, judgment of 21/09/2006, final on 12/02/2007

55984/00
Goffi, judgment of 24/03/2005, final on 06/07/2005

42053/02
Matteoni, judgment of 08/06/2006, final on 08/09/2006

7503/02
Neroni, judgment of 20/04/2004, final on 10/11/2004
39884/98
Parisi and 3 others, judgment of 05/02/04, final on 05/05/04

44521/98
Peroni, judgment of 06/11/03, final on 06/02/04

52985/99
S.C., V.P., F.C. and E.C., judgment of 6/11/03, final on 6/02/04

51703/99
Vadalà, judgment of 20/04/2004, final on 20/07/2004

- Cases concerning the special prison regime provided by Article 41bis of the Prison Administration Act

41576/98
Ganci, judgment of 30/10/03, final on 30/01/04

56317/00
Argenti, judgment of 10/11/2005, final on 10/02/2006

60915/00
Bifulco, judgment of 08/02/2005, final on 08/05/2005, Interim Resolution ResDH(2005)56
53723/00
Gallico, judgment of 28/06/2005, final on 28/09/2005

25498/94
Messina Antonio No. 2, judgment of 28/09/00, final on 28/12/00, Interim Resolution ResDH(2001)178
33695/96
Musumeci Carmelo, judgment of 11/01/2005, final on 06/06/2005

60395/00
Papalia, judgment of 04/12/2007, final on 04/03/2008

42285/98
Salvatore, judgment of 06/12/2005, final on 06/03/2006

8316/02
Viola, judgment of 29/06/2006, final on 29/09/2006

The cases concern the failure to take, or delays in taking, judicial decisions on complaints against the imposition of a special prison regime by the Minister of Justice on prisoners convicted of offences linked with the Mafia. This special regime, provided by Article 41bis of the Prisons Act authorises certain restrictions with respect for example to correspondence, visits, receiving goods from the outside, the schedule for outdoor exercise and recreational activities. 

In the Messina case (2000) the European court noted that the time required to examine an appeal could undermine its value and found, in view of the excessive delays, that the complaints procedure was not an effective remedy with regard to a legitimate grievance concerning a violation of the right to respect for one’s family life guaranteed by Article 8 of the Convention (violation of Article 13). In the succeeding cases, from that of Ganci (2003 – in which it was also found that there had been no decision on the merits taken by a jurisdiction) onwards, the Court found that the applicants had been denied the right to have their cases heard by a court (violations of Article 6§1, the Court considering in these cases and in the light of these findings, that it was no longer necessary to examine them under Article 13).

In the Musumeci case, the domestic court dismissed an appeal against the imposition of “high-level surveillance” (EIV) on the applicant, considering that this regime, provided in Circular No. 3479/5929 (9/07/1998) of the Prisons Administration Department was nothing more than an organisational measure concerning prison life. The European court considered that an imprisonment regime prohibiting contact with detainees from other sections and incorporating a particularly strict level of surveillance was in fact an interference in civil rights which the applicant had had no opportunity to contest (violation of Article 6§1).

The Messina No. 2, Argenti, Musumeci, Salvatore and Viola cases also concern a violation of the applicants’ right to respect for their correspondence due to the application of the law in force at the material time, particularly Article 18 of the Law on Prison Administration. The censorship of their correspondence was not provided by law insofar as the law fixed neither the duration of the control of their correspondence nor the reasons required to justify it and failed to indicate with sufficient clarity how the competent authorities should exercise it (violations of Article 8).

Individual measures: None: the applicants are no longer subject to any special detention regime.

General measures:


1) Delays in taking, judicial decisions on complaints against the imposition of a special prison regime – violations of Articles 6§1 and 13: In Interim Resolution ResDH(2005)56 of 05/07/2005, the Committee of Ministers highlighted three main shortcomings in the judicial review: (i) court’s systematic failure to respect the legal time-limit of tens days for pronouncing on complaints; (ii) the fact that Minister of Justice was not bound by earlier judicial decisions when deciding to prolong restrictions; and (iii) the existence of domestic case-law according to which complaints are inadmissible if the restrictions complained of are no longer being applied. The Interim Resolution also pointed out (item b) that Law No. 179 of 2002 now provides that the Minister of Justice must give reasoning when re-imposing a special regime if his earlier decision has been set aside in whole or in part by a judicial review and (item c) that the Court of Cassation, in its judgment No. 4599, of 2004, recognised the right to judicial review of restrictions on prisoners even when they were no longer in application.

The Committee of Ministers noted “with satisfaction that these developments have gone a long way towards solving the problems identified by the European Court”, but the problem of late decisions (item a) remained untouched. In 2005 the government confirmed that the ten-day legal time-limit for judicial review provided in Law No. 354 of 1975 was not complied with, statistics indicating that in practice judicial review tool between 45 days and four months. The government also informed the Committee that it was examining various ways of solving this problem, not least in the overall framework of the length of procedure problem.

Whilst the problem raised in these cases may be linked with the more general framework of the excessive length of judicial procedures, The Court emphasised in several cases that the proceedings at issue concerned measures which had the effect of restricting freedoms, and accordingly the authorities are invited to give priority to the search for specific solution to this particular problem. It is worth recalling that in Resolution ResDH(2005)56, the Committee called upon the Italian authorities “rapidly to adopt the legislative and other measures necessary to ensure prompt and effective judicial review of decisions ordering derogations from the ordinary prison regime or ordering restrictions on prisoners’ right to correspondence (…)”

• Recent statistics and information are awaited on the implementation of Interim Resolution ResDH(2005)56 


2) Absence of appeal against “high-level surveillance” (EIV) – violation of Article 6: In its decision No. 623 of 2004, the Court of Cassation, rejected the possibility of seising the supervisory magistrate (magistrato di sorveglianza) in order to object to the application of the “E.I.V.” regime as its implementation concerns the organisation of imprisonment with certain additional precautions whilst respecting the detainee's basic rights. As things stand, the problem seems not to have found a solution.

• Information is awaited in this respect.


3) Control of prisoners’ correspondence – violations of Article 8: The law at issue in these cases was modified in April 2004 (see Resolution ResDH(2005)55 adopted on 05/07/2005, closing supervision of the cases of Calogero Diana and others; see also Interim Resolution ResDH(2005)56 mentioned above). 

The Deputies decided to resume consideration of these items:

1
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures.

- Cases concerning the effectiveness of the compensatory remedy (Pinto Act)

a) Cases before civil courts

64705/01
Mostacciuolo Giuseppe No. 1, judgment of 29/03/2006 - Grand Chamber 

65102/01
Mostacciuolo Giuseppe No. 2, judgment of 29/03/2006 - Grand Chamber 

62158/00
Bertossi and Martinelli, judgment of 05/07/2007, final on 05/10/2007

56301/00
Campana Lorenzo, judgment of 05/07/2007, final on 05/10/2007

66418/01
Ceruti, judgment of 05/07/2007, final on 05/10/2007

15000/03
De Riggi and Telese, judgment of 13/11/2007, final on 13/02/2008

14626/03
Delle Cave and Corrado, judgment of 05/06/2007, final on 05/09/2007

56300/00
Fascini, judgment of 05/07/2007, final on 05/10/2007

56293/00
G.M., judgment of 05/07/2007, final on 12/11/2007

23901/03
Gragnano, judgment of 31/07/2007, final on 31/10/2007

62265/00
Gregori, judgment of 05/07/2007, final on 12/11/2007

62157/00
Locatelli, judgment of 05/07/2007, final on 05/10/2007

66419/01
Martinelli and Dotti, judgment of 05/07/2007, final on 05/10/2007

64699/01
Musci, judgment of 29/03/2006 - Grand Chamber

62154/00
Prati, judgment of 05/07/2007, final on 05/10/2007

65075/01
Procaccini Giuseppina and Orestina, judgment of 29/03/2006 - Grand Chamber

62155/00
Provide S.R.L., judgment of 05/07/2007, final on 05/10/2007

62361/00
Riccardi Pizzati, judgment of 29/03/2006 - Grand Chamber

15011/03
Rinaldi Giovanna and Giuseppe, judgment of 13/11/2007, final on 13/02/2008

14983/03
Sangermano and De Falco, judgment of 13/11/2007, final on 13/02/2008

b) Cases before labour courts

64890/01
Apicella, judgment of 29/03/2006 - Grand Chamber

64888/01
Civitillo, judgment of 05/07/2007, final on 05/10/2007

64886/01
Cocchiarella, judgment of 29/03/2006 - Grand Chamber

64889/01
Parrella Concetta, judgment of 05/07/2007, final on 05/10/2007

64897/01
Zullo Ernestina, judgment of 29/03/2006 - Grand Chamber
c) Cases before criminal courts

52578/99
Spadaro, judgment of 20/09/2007, final on 20/12/2007

32747/02
Tangredi, judgment of 11/12/2007, final on 11/03/2008

These cases concern judicial proceedings in which the applicants appealed to domestic courts to obtain compensation under the Pinto Act. They received compensation but the amount was insufficient and the payment delayed, which did not cause the applicants to loose their “victim” status and constituted an aggravating circumstance regarding the breach of the requirement of “reasonable time” (violation of Article 6§1).

The European Court found in all these cases that the national redress available turned out to be inadequate for the following reasons:

- the amount of compensation awarded by domestic courts, or, if need be, the refusal to award  compensation, was not enough compared to what the European Court awarded in just satisfaction in comparable cases;

- the inadequacy of the compensation was compounded by the fact that it was paid with unacceptable delay: in some cases enforcement proceedings had to be brought to secure payment;

- the amount of the awards was reduced by certain fees, for example court decision registration fees.

Individual measures: In all these cases, “the Court considers, however, that where an applicant can still claim to be “a victim” after exhausting that domestic remedy he or she must be awarded the difference between the amount obtained from the court of appeal and an amount that would not have been regarded as manifestly unreasonable compared with the amount awarded by the Court if it had been awarded by the court of appeal and paid speedily” (Cocchiarella, § 140). In practice, the Court examined the percentage that the national compensation represented in comparison to the amount it would have awarded as just satisfaction in the absence of the domestic remedy. When the Court considers the national compensation unreasonable, it awards an additional sum for the non-pecuniary damages sustained by the applicants, as well as, if necessary, a supplementary sum for the frustration endured while waiting for the payment of the compensation due from the state. With respect to the delay in payment, the Court also considered that, in order to be effective, a compensatory remedy must be accompanied by adequate budgetary provision so that effect can be given, within six months of deposit with the registry, to appeal court decisions awarding compensation, which, in accordance with the Pinto Act, are immediately enforceable (section 3(6) of the Pinto Act) (Cocchiarella §§101 and 130 in the framework of the application of the Article 46). 

In four cases the amounts due (compensation under the Pinto law) were not yet paid. Delays amounted to 3 years in Cocchiarella and Procaccini, 16 months in G.M., and 10 months in Gragnano. 

• Information is awaited as to whether the applicants have received the compensation awarded by domestic courts under the Pinto law. 

General measures: It should be noted that the issue of the excessive length of judicial proceedings will be examined at the 1043rd meeting (December 2008). 
As to the current application of the Pinto remedy, the European Court concluded that there was a large-scale problem and under Article 46 of the Convention invited the Italian authorities “to take all measures necessary to ensure that domestic judgments [in the context of the Pinto procedures] are not only compatible with the Court's case-law, but also enforced within six months of their deposit with the registry”.

The following issues arise:

a) Measures to ensure adequate compensation:

1) Increase of compensatory amounts: In these cases, the decisions granting inadequate compensation were taken before the Court of Cassation underlined the need to follow the case-law of the European Court when applying the Pinto Act. 

• To ensure that all domestic courts may directly apply the European case-law insofar as it concerns the adequate amount of the sums given for compensation, it must be widely and effectively disseminated, in Italian, for example using the means of the Court of Cassation’s database. This requirement has been recalled by the Court (see, for example, the Apicella judgement, §125, which quotes several Committee of Ministers' Recommendations.) Information is awaited in this respect, as well as on examples of recent judgements of domestic jurisdictions applying this European Court case law.  

2) Reduction or removal of procedural fees: The Italian judicial system already provides exoneration from fees in certain cases (for example, industrial tribunal proceedings or divorce proceedings).

• Information is awaited on what measures have been taken or envisaged by the Italian authorities to introduce special rules on procedural fees in favour of applicants bringing proceedings under the Pinto Act.  

b) Measures to ensure rapid enforcement of court decisions: delay in payment of compensation: The Court pointed out it could “accept that the authorities need time in which to make payment. However, in respect of a compensatory remedy designed to redress the consequences of excessively lengthy proceedings, that period should not generally exceed six months from the date on which the decision awarding compensation becomes enforceable” (Cocchiarella, §89). The Court also considered that “the late payment, following enforcement proceedings, of amounts owing to the applicant cannot cure the national authorities’ longstanding failure to comply with a judgment and does not afford adequate redress” (ibidem, §89). Finally, it reiterated that “it is not open to a State authority to cite lack of funds as an excuse for not honouring a judgment debt” (ibidem, §90). 

The European Court's judgments show that delays in payment are due to the slowness of procedure, which oblige applicants to bring enforcement proceedings, and to financial obstacles preventing the payment of compensations. In his report on the administration of justice for 2007, the President of the Court of Cassation stated that the sums asked for from the state in application of the Pinto Act increased from 1.7 million euros in 2002 to 17.9 million in 2006. In Interim Resolution CM/ResDH(2007)2, the Ministers' Deputies also noted “the constant increase in the amounts paid in compensation by the state in this respect”. 
• Information is awaited on the reasons at the origin of the obstacles noted and the means envisaged of resolving them. 

The Deputies, 

1.
took note with interest of the information provided by Italian authorities on the recent Court of Cassation case law which, since the judgments it delivered in 2004, continues to apply the criteria set by the European Court to determine the level of the compensation to be awarded in proceedings brought under the law No. 89/2001 (Pinto Act);

2.
took note of the information provided by the Italian authorities on the abolition of certain procedural fees related to the proceedings at issue;

3.
recalled that a compensatory remedy must be accompanied by adequate arrangements so that domestic decisions awarding compensation are executed within the statutory six months limit and encouraged the Italian authorities to take rapidly the necessary measures to this effect; 

4.
invited the Italian authorities to provide information on the payments of compensation awarded at national level to the applicants;

5.
decided to resume consideration of these cases at the latest at their 1st DH meeting of 2009, on the basis of further information awaited on individual and general measures.

- 3 cases against Latvia

62393/00
Kadiķis No. 2, judgment of 04/05/2006, final on 04/08/2006

The case concerns the conditions of the applicant’s administrative detention in the temporary confinement suite of the Liepaja State Police station from 28/04/2000 to 13/05/2000 (15 days). The European Court noted that the cell in which the applicant was detained, usually with 3 or 4 other people, measured 6m², of which less than half was available for all the co-detainees to move about in. There was no natural light and the ventilation system did not work properly, stopping often. There was no exercise yard and the only time the applicant could leave the cell was to go to the lavatory or to the washroom. The applicant had no bed, but had to share a wooden platform 2.1m x 1.7m with his cellmates. There was no bed-linen and the prisoners slept fully clothed on bare boards. During the applicant’s detention, only one proper meal per day was served and it was prohibited for the detainees to receive foodstuffs from outside. Finally, there was neither drinking water nor even running water in the cell.

The European Court found that, although there was no evidence of any intention on the part of the Latvian authorities deliberately to humiliate or diminish the applicant, this treatment was nonetheless degrading (violation of Article 3).

The case also concerns the absence of an effective remedy whereby the applicant might complain about the conditions of detention (violation of Article 13).

Individual measures: The applicant was freed in May 2003. The European Court awarded him just satisfaction in respect of the non-pecuniary damage sustained.

• Assessment: no further measure seems necessary.

General measures:


1) Violation of Article 3: The Latvian authorities have provided a list of measures taken in 2004‑2006 in order to ensure that the conditions in temporary confinement suites are in conformity with the Convention’s requirements. In most of the temporary detention institutions (TDI) much repair work has been done (for example repairing ventilation systems and the sanitary facilities). In December 2005 a new building complex was opened by the Liepaja Town and Regional Police Department, including a new TDI.  

• Further information is awaited on other measures taken concerning the specific problems identified by the Court, for example overcrowding, physical exercises, meals, running water, bed linen etc. 


2) Violation of Article 13: The Cabinet has decided to establish a working group to examine whether legislative amendments are necessary to ensure that an effective remedy is available for complaints concerning the conditions of detention. 

The working group was established under the auspices of the Ministry of Justice and it began its work in November 2006. So far the working group has decided that it will become a permanent forum for discussing the necessary steps to be taken to execute the European Court’s judgments. The composition of the working group will be adjusted to include experts in the relevant fields. Furthermore, the working group has decided to examine the issue of effective examination of individual complaints concerning the conditions of detention in a broader context than the present judgment. For instance, it will cover not only the deadlines for these complaints but also such issues as the procedure for examining complaints made by illegal immigrants, appeal proceedings against decisions imposing administrative detention and the related conditions.

• Further information is awaited on the reflections of the working group and on the question of the need to adopt legislative measures and, if such measures are foreseen, on the timetable for their adoption.


3) Publication and dissemination: 

• In any event, publication and dissemination of the European Court’s judgment to the relevant authorities and courts are expected, possibly accompanied by a circular or note explaining the problems identified by the European Court.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting of 2009, in the light of information to be provided on general measures.

73819/01
Estrikh, judgment of 18/01/2006, final on 18/04/2007

67275/01
Čistiakov, judgment of 08/02/2007, final on 08/05/2007

These cases concern the excessive length of the applicants’ detention on remand due to insufficient grounds to justify detention and the unlawfulness of its extension from 20/04/1999 to 23/08/2000 (Estrikh case) as well as the absence of “particular diligence” (Čistiakov case) (violations of Article 5§3). They also concerns the excessive length of criminal proceedings against the applicants (violations of Article 6§1). 

The Estrikh case further concerns the violation of his right to respect for his family life on account of the restrictions imposed on visits by his partner, with whom he had lived for five years, and their child, as well as his expulsion upon his release from prison. The European Court considered this expulsion had not been provided by law (violations of Article 8).

The Čistiakov case concerns, in addition, the unlawfulness of prolonged detention on remand without legal basis as he was detained seven more days after the expiry of his detention order (violation of Article 5§1(c)) as well as the censorship of his correspondence while in detention on the basis of inadequate rules (violation of Article 8).

Individual measures: The applicants are no longer detained on remand as their convictions have become final. On 29/08/2002, Mr Estrikh was expelled from Latvia to the Russian Federation. The European Court concluded that the applicant was expelled on the basis of his criminal judgment which at the time of the expulsion had not yet become final and the administrative proceedings concerning his expulsion were still pending.

• Information is awaited as to whether Mr Estrikh may re-enter Latvia.

General measures: These cases present similarities to those of Lavents (Section 6.2) and Kornakovs (Section 5.3)

1) Problems already solved (see Lavents and Kornakovs cases): 
- Violation of Article 5§3: The applicants’ detention was prolonged under Article 77 of the Code of Criminal Procedure, which did not provide any precise legal basis for such extension and has now been repealed by a law of 20/01/2005 which entered into force on 01/02/2005. Moreover, the new Law on Criminal Procedure entered into force on 01/10/2005. The new law introduces a post of investigative judge whose main function is to supervise the observance of human rights in criminal proceedings. The judge decides on the application and extension of certain means of restraint (detention, house arrest, placement in an institution) as well as on complaints related to other means of restraint (e.g. restraint orders, bail, conditions of police supervision). The new law also imposes various time-limits for pre-trial detention. In May 2003, the Human Rights Institute of the University of Latvia organised a seminar on detention issues for judges, prosecutors, practicing lawyers and governmental and parliamentary representatives.

- Violation of Article 6§1: There does not seem to be a systemic problem of excessive length of criminal proceedings in Latvia.

- Violation of Article 8 (family visits): Concerning family visits, on 29/04/2003 the Latvian government adopted the Regulation on the internal rules of provisional detention centres, which provides inter alia that such establishments should allow detainees to have contact with their families or others. 

- Violation of Article 8 (correspondence): Concerning prisoners’ correspondence, the new Law on Criminal Procedure and the new internal Rules of pre-trial detention centres provide stricter conditions for monitoring of correspondence during the pre-trial investigation (see Kornakovs case). 


2) Outstanding issues:

- Violation of Article 5§1(c) (unlawful detention): As regards Mr Čistiakov’s detention of seven days after the expiry of his detention order, the violation was due to a wrongful application of national law. 

- Violation of Article 8 (unlawful expulsion): As regards the expulsion from Latvia, the violation was also due to a wrongful application of national law. 

• Therefore are expected: publication and dissemination of the European Court’s judgments to the competent authorities. Information on other possible measures would also be useful.

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.

- 2 cases against Lithuania

55480/00+
Sidabras and Džiautas, judgment of 27/07/2004, final on 27/10/2004

70665/01
Rainys and Gasparavičius, judgment of 07/04/2005, final on 07/07/2005

These cases concern the employment restrictions imposed on the applicants who had occupied posts in the Lithuanian branch of the KGB during the Soviet period. Pursuant to an Act of 1998, the applicants (a tax inspector, a prosecutor, a corporate lawyer and an attorney) were dismissed and banned from applying for public-sector and various private-sector posts until 2009. 

The European Court found that, although the legislation pursued a legitimate aim, it failed to offer sufficient guarantees, either with regard to establishing disloyalty to the state or in defining the areas of employment from which persons falling within the scope of the law would be excluded. In addition it was unjustified to impose restrictions for considerations of national security or loyalty in respect of private-sector employment. The Court noted in particular the very belated adoption of the Act imposing these restrictions on the applicants a decade after Lithuanian independence. The Court thus found that the measures taken with regard to the applicants were disproportionate (violations of Article 14 combined with Article 8).

Individual measures: The European Court awarded the applicants just satisfaction in respect of pecuniary and non-pecuniary damages.

The applicants’ current situation is the following: Mr Džiautas now works as an assistant attorney at law, as the Lithuanian Bar Association applies the European Court’s case-law although former KGB employees were still banned at the time by law from working as advocates. He also owns a private company. Mr Sidabras is currently unemployed. Mr Rainys works in two limited companies. Mr Gasparavičius died in 2006. Mr Džiautas and Mr Sidabras have brought civil actions for damages complaining of the delay in execution of the judgments in their cases but these proceedings are still pending. The proceedings in the case of Mr Rainys have been re-opened on the basis of the judgment of the European Court. He has requested his reinstatement as a lawyer in the private company as well as damages for loss of income. These proceedings are also still pending. 

• Bilateral contacts are under way to further clarify the applicants’ situation and the current state of the proceedings still pending.

General measures: A draft law amending the Act of 16/07/1998, at the origin of the violations in both cases, was presented to the Lithuanian Parliament at its plenary session on 14/06/2005. According to the authorities, the draft amendments will extend the possibilities for former KGB officers’ employment in both the private and the public sectors. At the same time, the draft law provides an exhaustive list of all the functions, jobs and tasks from which former KGB employees are barred until 2009. The Lithuanian authorities consider that these amendments will provide appropriate safeguards to avoid discrimination and guarantee adequate and appropriate judicial supervision of the imposition of employment restrictions. Due to further amendments to the law and lengthy discussions around it, the draft law had reached the second reading only in autumn 2006. On 17/04/2007 the Parliament adopted the law, which was later vetoed by the President on the ground that it contained a new category of persons to which employments restriction should apply. Upon the veto, a revised draft was submitted to in the autumn session of Parliament. 

In the meantime, a number of specific laws have been amended to lift the employment restrictions at issue, such the Law on Advocacy, the Law on the Notaries’ Offices and the Law on Bailiffs. 
Both judgments have been published on the website of the Ministry of Justice (www.tm.lt) and in the annual publication “Europos žmogaus teisių teismo sprendimai bylose prieš Lietuvą (“Decisions and Judgments of the European Court of Human Rights in cases against Lithuania”). The judgments and their translations have been sent out to all courts, the State Security Department and the Genocide and Resistance Research Centre of Lithuania.

• Additional information is awaited on the progress of the revised draft law before Parliament. 

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting of 2009, in the light of information to be provided on individual measures, namely the applicants’ situation and the current state of the proceedings still pending and on general measures, namely the ongoing legislative procedure.

- 1 case against Luxembourg

24720/03
Alliance Capital (Luxembourg) S.A, judgment of 18/01/2007, final on 18/04/2007

The case concerns an excessive interference with the applicant company's right of access to a court and consequently, with its right to a fair hearing (violation of Article 6§1). Proceedings were brought against the applicant company by two other companies (Allianz Kapitalanlagegesellschaft and Allianz Asset Management) and the appeal court ordered the applicant to change its business name. Seised by the applicant, the Cour de cassation ruled in its favour but forgot to mention one of the two companies in the operative part of its judgment. The case was referred to the court of appeal before which the applicant company was unable to obtain a decision in respect of the company whose name was omitted. It was thus presented with two diametrically opposed findings in a dispute concerning applications which were related, not to say identical. Hence, the applicant company had been penalised for an error for which it could not be held responsible and against which it had no effective means of redress. In the circumstances, the applicant had therefore been subjected to excessive interference with its right of access to a court and, accordingly, its right to a fair hearing.

Individual measures: It transpires from the judgment that the dispute between the applicant company and the two other companies was settled: they reached an out-of-court agreement on the use of the business name in the various parts of the world (§21)

• Assessment: In these circumstances, the applicant company having made no further request, no other measure appears necessary. 

General measures: Several measures have been taken to disseminate and publish the Court's judgment. On 19/01/2007, the Minister of Justice transmitted the judgment to the State Prosecutor General, requesting him to inform the courts concerned about it. Furthermore, the Ministry of Justice published the judgment on its Internet site (www.mj.public.lu/juridictions/arrets_concernant_le_luxembourg/Alliance_18_01_07.pdf). At the same time, an announcement was made in the Journal Officiel to draw the general public's attention to this judgment (Mémorial B No. 18, 12/03/2007). Finally, the judgment has been published in CODEX, January - February 2007.

• Assessment: bilateral contacts are under way to determine whether further general measures are necessary. 

The Deputies decided to resume consideration of this item at the latest at their 2nd DH meeting in 2009, to examine general measures, in the light of the ongoing bilateral contacts.

- 6 cases against Malta

26111/02
Mizzi, judgment of 12/01/2006, final on 12/04/2006

The case concerns a violation of the applicant’s right of access to a court in that he was denied the possibility of obtaining a judicial determination of his claim that he was not the biological father of a child born by his wife in 1967 several months after their separation (violation of Article 6§1).

Until 1990, the applicant was prevented from bringing such a claim since the Maltese Civil Code permitted the denial of paternity only in cases of adultery and where the birth had been concealed, which was not the case here. Following an amendment, the law permitted claims in paternity cases within 3 months after birth. 

This time-limit was raised to 6 months in 1993. Thus the applicant was barred at the material time from using this remedy. Under the new rules, evidence of adultery and of any other fact tending to exclude paternity was sufficient to bring an action for disavowal.

Despite these legal limitations, the Civil Court in 1997 accepted the applicant's request based on DNA tests establishing that he was not the child's father, holding that Maltese law violated Article 8 of the Convention. This judgment was quashed by the Constitutional Court. 

The European Court held that, given the wording of the relevant provisions of the Civil Code coupled with the Constitutional Court’s refusal to grant the applicant leave for introducing an action for disavowal, the practical impossibility of denying paternity impaired the essence of the applicant’s right to a court  (§80 and §89 of the judgment). 

The case also concerns the violation of the applicant’s right to respect for his private life since a fair balance has not been struck between the general interest of the protection of the legal certainty of family relationships and the applicant's right to have the legal presumption of his paternity reviewed in the light of the biological evidence (violation of Article 8). 

Finally, the case concerns the violation of the prohibition of discrimination in that, while the applicant was subject to a stricter time-limit than the other interested parties, whose right to challenge the legitimacy of a child born in wedlock were not subject to any time-limit (violation of Article 14 in conjunction with Articles 6§1 and 8). 
Individual measures: 

• Information provided by the Maltese authorities: It seems unlikely that a request for reopening under Article 811 of the Code of Organisation and Civil Procedure, which makes it possible to correct the “wrong application of the law” would succeed. However, legislative reform is already under way to enable the applicant to request new paternity proceedings (see details below). 

• Information has been awaited since October 2006 as to whether the applicant was able to bring his disavowal claim before a domestic court.

General measures: 

• Information provided by the Maltese authorities:: On 9/06/2006 a Bill to amend Article 70 of the Maltese Civil Code was published. The new Clause 4 will entitle the applicant as well as other persons in the same position to repudiate a child born before 1/12/1993 within an absolute time limit, namely until the 31/12/2006. The latest information received on 12/09/2006 was that the bill had been debated. 

• Information is awaited on the progress of the law reform, in particular with regard to the time-limit envisaged. In this context it should be recalled that the European Court found a violation of Article 14 because other interested parties are not subject to any time-limits and indicated that time limits imposed should meet the requirements of the Convention (§§129 -136 of the judgment). 
In this context, the experience gained in the very similar case of Shofman against the Russian Federation (Section 6.2) might be taken into account: in that case the Court ruled that a time limit of one year after birth violates Article 8 and noted that the new Family Code in force since 1996 sets no time limit. 

All judgments of the European Court against Malta are habitually disseminated among the competent authorities and are publicly available via the website of the Ministry of Justice and Home affairs (mjha.gov.mt/ministry/links.html) which provides for a direct link to the Court's website. 

The Deputies decided to resume consideration of this item 

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary, and on individual measures, in particular whether the applicant was able to bring his disavowal claim before a domestic court;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures, namely the progress of the legal reform with regard to the time-limit envisaged for bringing disavowal claims before domestic courts.
17209/02
Adami Zarb, judgment of 20/06/2006, final on 20/09/2006

The case concerns the fact that the applicant was subject to discrimination on account of the practice of enrolling far more men than women on the jurors’ list even though the law in force at the material time (Article. 603 [1] of the Maltese Criminal Code) made no distinction between sexes, both men and women being equally eligible for jury service. The European Court held that the government had not provided an adequate explanation to justify this difference of treatment (violation of Article 14 in conjunction with Article 4§3 d)).

According to the European Court’s judgment, since 1997 an administrative process has been set in motion in order to bring the number of women registered as jurors in line with that of men. As a result, in 2004, 6,344 women and 10,195 men were enrolled on the list of jurors.

Individual measures: The applicant was exempted from jury service in April 2005 under Article 604 [1] of the Maltese Criminal Code. 

• Assessment: Thus no individual measures appear necessary. 

General measures: 

• Information is awaited in the light of the European Court’s findings on measures envisaged or taken to ensure further change of practice of domestic authorities and courts, in particular by giving recent data on the ratio of men and women currently enrolled on the list of jurors.
All judgments of the European Court against Malta are automatically sent out to competent authorities and are publicly available via the website of the Ministry of Justice and Home affairs (http://www.mjha.gov.mt/ministry/links.html) which provides a direct link to the Court's website. 
The Deputies decided to resume consideration of this item:

1
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures.

31122/05
Ghigo, judgment of 26/09/2006, final on 26/12/2006 and of 17/07/2008, possibly final on 17/10/2008 (Article 41)

17647/04 
Edwards; judgment of 24/10/2006, final on 24/01/2007 and of 17/07/2008, possibly final on 17/10/2008 (Article 41)

35349/05
Fleri Soler and Camilleri, judgment of 26/09/2006, final on 26/12/2006 and of 17/07/2008, possibly final on 17/10/2008 (Article 41)

77562/01
San Leonard Band Club, judgment of 29/07/2004, final on 29/10/2004

The case concerns the violation of the applicant’s right to a fair hearing before an impartial tribunal in that in 1996 in the ambit of retrial proceedings the same judges of the Court of Appeal were called upon to ascertain whether their previous judgment was based on a misinterpretation of the law (violation of Article 6§1). Thus, the same judges were called upon to decide whether or not they themselves had committed an error of legal interpretation or application in their previous decision (§§63-64 of the judgment).  .

The European Court found that these circumstances were sufficient to justify the applicant's fears as to the lack of impartiality of the Court of Appeal (§65 of the judgment).

Individual measures: The European Court indicated that in cases of violation of the right to a fair trial before an independent and impartial tribunal, the most appropriate measure in principle is reopening before an independent and impartial tribunal (§70 of the judgment). 

• Information is awaited as to whether there is a possibility to have the case reopened before domestic courts and whether the applicant applied for such reopening. 

General measures: 
• Information is awaited on measures taken or envisaged to prevent similar violations in the future. 

All judgments of the European Court against Malta are automatically sent out to competent authorities and are publicly available via the website of the Ministry of Justice and Home affairs (mjha.gov.mt/ministry/links.html) which provides a direct link to the European Court's website. 

The Deputies decided to resume consideration of this item at the latest at 1st DH meeting in 2009, in the light of information to be provided on the individual measures, in particular the reopening of the case before national courts, and on general measures. 

- 38 cases against Moldova

20289/02
Guţu, judgment of 07/06/2007, final on 07/09/2007

This case concerns a number of violations related to the applicant’s unlawful arrest and detention due to her refusal on 30/12/2001 to accompany her son, suspected of theft, to a police station and to the subsequent proceedings resulting in her conviction for disobedience of a lawful order of the police officers. 

Although Article 129 of the Code of Criminal Procedure provides the possibility of forcibly taking someone into police custody, it also establishes clear conditions, i.e. the person’s failure to appear before the investigating authority after having been duly summonsed in the framework of an already opened investigation. This condition not being met, the European Court found that the applicant's arrest and detention was unlawful (violation of Article 5§1). 

The European Court also found that the police officers’ entry into the applicant's house was unlawful since none of the situations described in the Police Act of 18 December 1990 was applicable to the circumstances of the present case (violation of Article 8). 

The European Court further noted that it had not been shown that there had been effective remedies in respect of the applicant’s complaint under Articles 5 and 8: Section 4 of law No.1545 allows claims for compensation only in case of acquittal (violation of Article 13). 

Finally, the European Court also found a violation of the applicant’s right to a fair trial on account of the authorities’ failure to show that she had been summonsed to the appeal hearing concerning her alleged disobedience to the police officers’ order (violation of Article 6§1).

Individual measures: The applicant is no longer detained. The European Court awarded the applicant just satisfaction in respect of non-pecuniary damage sustained. It results from the judgment that on 25/11/2002, the Prosecutor’s Office decided not to institute criminal proceedings against the police officers involved since the applicant had been convicted by a final judgment of the offence of disobeying the lawful orders of police officers (§ 22).

• In view of the findings of the European Court, information is awaited on measures, either criminal or disciplinary, taken or planned in respect of the police officers at the origin of the violations found.

General measures: 

1) Violation of Articles 5§1 and 8: It would appear that in this particular case the police officers acted in breach of domestic law, which has not been challenged in the Court’s judgment. 

• However, clarification would be useful on the current legal framework governing the arrest of persons suspected of having committed an administrative offence. Information is also awaited on measures taken or envisaged in respect of the police, in particular on training measures, mainstreaming Human Rights and the Convention’s requirements in their daily practice, strengthening of their disciplinary liability, etc.

2) Violation of Article 6§1: see the Ziliberberg case (1043rd Meeting, December 2008,)

3) Violation of Article 13: see the Corsacov case (Section 4.2).

4) Publication and dissemination of the judgment of the European Court: The judgment has been translated and published on the official web site of the Ministry of Justice (http://justice.md/md/cedo/).

• Information is awaited on the wide dissemination of the judgment to all competent authorities together with circular letters and detailed instructions to be issued by higher authorities, in particular the Ministry of Interior and the Prosecutor General, to explain to all subordinates the obligations flowing from the judgment and their effects on the day-to-day practice. An explanatory note from the Supreme Court to all lower courts would also be useful.

The Deputies decided to resume consideration of this item at their 1043rd meeting (2‑4 December 2008) (DH), in the light of further information to be provided on individual and general measures.

- Cases concerning ill-treatment under police custody, lack of effective investigation in this respect (Articles 3 and 13)

18944/02
Corsacov, judgment of 04/04/2006, final on 04/07/2006

6888/03
Pruneanu, judgment of 16/01/2007, final on 23/05/2007

41088/05
Boicenco, judgment of 11/07/2006, final on 11/10/2006 and of 10/06/2008, possibly final on 10/09/2008

29089/06
Colibaba, judgment of 23/10/2007, final on 23/01/2008

These cases concern inhuman and degrading treatments inflicted on the applicants while in police custody (substantial violation of Article 3) and the authorities' failure to carry out effective investigations in this respect (procedural violation of Article 3). The European Court identified the following shortcomings in the domestic investigations, in particular

-
a number of serious and unexplained omissions and inconsistencies of the investigation, in particular between the conclusions of the medical reports and the explanations given by the police officers (Corsacov case);

-
factual findings made by the prosecutors entirely based on the statements of the police officers accused of ill-treatment (Pruneanu case);

-
lack of independence of the prosecutor who conducted the investigation since it was the same prosecutor who requested the applicant's remand and for the extension of his detention as well as his failure to undertake any investigative measures after receiving the complaint from the applicant's lawyer, not least to consult the applicant's medical file (Boicenco case);

The Colibaba case concerns a number of serious omissions of the investigation into the applicant’s allegations of ill-treatment on account of 

- the prosecutor’s refusal without any plausible reason to grant the applicant’s request to undergo an independent medical examination in the presence of his relatives;

- the disregard by the domestic court of the applicant’s appeal against the prosecutor’s refusal and of the results of an independent medical examination revealing signs of ill-treatment later undergone by the applicant; and

- the prosecutor’s refusal to re-examine the case in the light of the conclusions of this independent medical examination.

The Court noted that since the criminal investigation conducted by the domestic authorities concluded that the actions of the police officers were legal, any civil action against them would have been ineffective. The European Court accordingly found that the applicants did not have an effective remedy to claim compensation for their ill-treatment (Corsacov and Pruneanu cases) (violations of Article 13).

In addition, the Boicenco case concerns 

-
the applicant's detention without a detention order (violation of Article 5§1); 

-
the impossibility for him to be released under section 191 as he was charged with intentional offences punishable by more than 10 years' imprisonment (violation of Article 5§3) and

-
a violation of the applicant's right of individual petition due to the fact that his lawyers and a doctor were not allowed to see the applicant or his medical file for the purpose of defending his rights before the European Court (violation of Article 34).

Finally, the Colibaba case concerns a violation of the applicant’s right of individual petition on account of the Prosecutor’s General threat to initiate criminal proceedings against his lawyer on the ground of his “improper” complaint to international organisations (violation of Article 34).

Individual measures: In all cases, the European Court awarded just satisfaction to the applicants in respect of the non-pecuniary damage suffered as a result of the torture and of the failure of the authorities properly to investigate the case. In the Boicenco case, the European Court in addition reserved the question of the application of Article 41 in respect of pecuniary damage.

As regards the investigations into the applicants' allegations of ill-treatment:


1) Corsacov case: the General Prosecutor's Office conducted an investigation against the alleged perpetrators of the ill-treatment inflicted on the applicant. The case is currently under examination by the Hânceşti Court of First Instance (a hearing was scheduled for 28/11/2006).

• Information is expected on the progress of these proceedings. 


2) Pruneanu case: 

• Information is awaited in respect of conducting new investigations concerning the allegations of ill treatment in May 2001 and July 2002.


3) Boicenco case: on 06/07/2006, the Buiucani Court of First Instance decided to release the applicant on bail and he was able leave the psychiatric hospital. Subsequently, on 03/11/2006, the same court decided to suspend the criminal proceedings against him until his recovery. He was authorised to go to Bucharest and Kiev for medical examination.

On 27/07/2006, the Buiucani Court of First Instance asked the clinical director of the psychiatric hospital to give the applicant's lawyer immediate and free access to his medical file.

On 17/07/2006, the Deputy General Public Prosecutor quashed the decision of 08/06/2006 of the Catana public prosecutor not to open a criminal investigation against the agents of the CFECC. Subsequently, the case-file was transmitted to the Anti-corruption Prosecution Office. Additional enquiry was ordered into the facts relied on by the applicant's wife and lawyer.

On 21/02/2007 the Prosecutor of the Anti-corruption Prosecution Office, taking into account the evidence gathered in the course of this enquiry, issued an order closing the proceedings. 

• More details are awaited on the new investigation, in particular on how the shortcomings identified by the European Court have been remedied and on the investigatory steps taken in this respect.


4) Colibaba case: 

• Information is awaited on the conduct of new investigations concerning the allegations of ill treatment in April 2006.

General measures:

1) Measures taken with a view to preventing ill-treatment in police custody: 


a) Legislative changes: On 30/06/2005 the Moldovan Parliament adopted an amendment to the Criminal Code, defining and criminalising torture. Article 3091 of the Criminal Code provides a jail sentence of 2 to 5 years with suspension of the right to hold certain offices or to engage in certain activities for up to 5 years. More severe penalties are provided (3 to 8 years' imprisonment with the same suspension of rights) for organising or inciting torture and in respect of certain types or techniques of torture (5 to 10 years). Torture and other forms of cruel, inhuman or degrading treatment are prohibited by a series of special provisions contained in the Criminal Code (Articles 306-309 and 327, 328) and in the Code of Criminal Proceedings.


b) Regulatory changes: On 19/04/2006 the Moldovan government approved the Code of Police Ethics (published in December 2006) drafted with the Council of Europe's assistance. Among the relevant provisions, Section 13 provides that all police officers are fully responsible for their actions or omissions as well as for orders given to their subordinates. According to Section 16 it is prohibited to apply, encourage or tolerate any act of torture under any circumstance, to use force, except in cases of absolute necessity and only to the extent necessary to achieve a legitimate aim. Section 30 of the Code provides that any failure to comply with its provisions entails the disciplinary, civil or criminal responsibility of the police under the conditions prescribed by law.

- On 30/11/2006, the General Prosecutor adopted an order (n° 325/19) on the prevention of and the fight against torture. This order requires heads of divisions of the General Prosecutors' Office to monitor the application of the legislation by the agents in charge of investigation and penitentiary institutions. It also stresses the importance of supervising investigations into allegations of torture. 

- On 11/05/2005 a commission in the Ministry of Interior has been established. The commission is charged with the implementation of the National Plan of Action for 2004-2008 in the field of human rights.

- The Moldovan authorities informed that the Government provided 5.6 million Moldavian Lei to finance the renovation and restoration work of detention places in police headquarters.

- The Ministry of Interior set up a phone number for anonymous calls to gather complaints related to violations committed by police officers. 


c) Training and awareness raising

- According to Section 11 of the Code of Police Ethics, staff training should be carried out according to the objectives of the police force, while respecting fundamental principles such as the rule of law, democratic pluralism and the protection of human rights.

- Several training programmes on human rights (torture, inhuman and degrading treatment) and the European Convention have been organised within the Ministry of Interior for the police and their co-workers. Other seminars have been organised with help of the Moldovan Institute of Penal Reform and the UNDP, for the employees of the Ministry of Interior.

- During its visit to Chisinau (29/11/06-01/12/06), the Secretariat delegation was informed that the authorities were considering setting up twelve workshops on the implementation of the Code of Police Ethics. The Secretariat has been also informed of changes already made and to come in the Police training curricula.

• Assessment: According to the Committee of Ministers' practice regarding this kind of cases (see, in particular, Interim Resolutions DH(99)434, DH(2002)98 and ResDH(2005)43 concerning the action of the security forces in Turkey, Interim Resolution ResDH(2005)20 concerning the action of the security forces in Northern Ireland and Final Resolutions ResDH(94)34 in the case Tomasi against France and ResDH(2006)13 in the cases Egmez and Denizci against Cyprus), particular attention should be paid to the existence of a number of procedural safeguards surrounding taking persons into custody.
• Additional information would thus be helpful notably on the following issues:

-
while in custody, to what extent an individual will be allowed to have contacts with the outside world, e.g. his lawyer or his relatives?

-
what actions may be taken by the outside persons if the ill-treatment is alleged?

-
what are the prosecutors' duties in respect of persons in custody (do they have an obligation to visit persons in custody, how often, does a special report have to be drawn up)?

-
is a person subjected to a medical examination at the time of his arrest?

-
does the Moldovan law provide for a video recording of custodial questioning of suspects? 


2) Measures taken with a view to ensuring the effectiveness of investigations: 

According to Article 298 of the Code of Criminal Procedure, as amended by the Moldovan Parliament on 28/07/2006, complaints concerning actions of organs conducting criminal investigations may be addressed to the prosecutor who supervises this investigation. If a complaint concerns the prosecutor supervising or directly involved in the investigation, he or she is required to transmit it, together with his or her explanations, to a superior prosecutor within 24 hours. All declarations, complaints or other circumstances indicating that a person has been tortured or subjected to inhuman or degrading treatment shall be examined by a public prosecutor under Article 274 of the Code of Criminal Procedure, in a separate procedure.

• Assessment: It would be helpful to receive information on the following issues:

-
What bodies are responsible for the investigation of abuses committed by police officers and what are the guarantees of the investigative authorities' independence and impartiality from a hierarchical, institutional and practical point of view? And in particular

-
What are the investigation powers and means of Prosecutors General vis-à-vis the police?

-
How is the competent investigating authority determined so as to guarantee its independence (e.g. the investigators are called in from another jurisdiction)?

-
Is there an independent investigating body within the police and/or Prosecutor General office to investigate cases of alleged abuses committed by police officers (a kind of internal affairs division)?

-
What is the victim's involvement in the proceedings (right to be heard, right to have reasons for non-prosecution, right to challenge such decisions before the courts)?

The authorities may also wish to illustrate their answers with recent specific examples and statistics, if any.


3) Measures taken with a view to ensuring a possibility to claim compensation: 

At the material time, it was necessary to establish that the act at issue was illegal in order to claim compensation for the damage sustained. 

The authorities have indicated that Articles 1403-1405 of the Civil Code establish responsibility and the possibility of compensation for damage caused by public authorities or by organs of criminal prosecution, public prosecutors and the judiciary. One example related to the application of these provisions has been provided.

• Information would useful on whether these Articles provide for the objective liability of the state or whether their application is still subject establishing the guilt of the state agents concerned.

The authorities have also indicated that persons whose rights had been violated are entitled to compensation for non-pecuniary and pecuniary damage under the provisions of Law No. 1545 of 25/02/1998 “on Compensation for Damage caused by the Illegal Acts of the Criminal Investigation Bodies, Prosecution and Courts”. According to this Law, the damage caused shall be fully compensated, irrespective of the degree of liability of the agents of the criminal investigation organs, prosecution or courts.

• Assessment: The authorities are invited to provide clarification on the applicability of Law No. 1545 to compensation for infliction of torture (in particular, whether it is necessary to establish the illegality of the acts in question in order to claim compensation for damage sustained) and its relationship to the general provisions contained in the Civil Code. Relevant examples of their application are also expected.


4) Other violations found in the Boicenco case:

- Articles 5§1 and 5§3: see the Sarban group of cases (Section 4.2)

- Article 34: Information is awaited on the measures taken or envisaged by the authorities to ensure that the lawyers have access to their clients in detention and on other possible measures to prevent new similar violations.


5) Publication and dissemination of the Court's judgments: These judgments were translated and published on the website of the Ministry of Justice (http://www.justice.md). It has also been sent for publication in the Official Journal and sent out to the national courts, the Ministry of Interior and all sections of the police.
The Deputies:
1.
urged the authorities to provide additional information on individual measures;

2.
decided to resume consideration of these items at their 1043rd meeting (2-4 December 2008) (DH), in the light of the information to be provided on payment of the just satisfaction, if necessary, as well as on individual and general measures.

- Cases mainly concerning violations related to detention on remand 

3456/05
Sarban, judgment of 04/10/2005, final on 04/01/2006

23393/05
Castravet, judgment of 13/03/2007, final on 13/06/2007

35615/06
Cebotari, judgment of 13/11/207, final on 13/02/2008

21984/05
Gorea, judgment of 17/07/2007, final on 17/10/2007

14437/05
Modarca, judgment of 10/05/2007, final on 10/08/2007

42440/06
Muşuc, judgment of 06/11/2007, final on 06/022008

8207/06
Stepuleac, judgment of 06/11/2007, final on 06/02/2008

35324/04
Stici, judgment of 23/10/2007, final on 23/01/2008

10809/06
Turcan, judgment of 27/11/2007, final on 27/02/2008

39835/05
Turcan and Turcan, judgment of 23/10/2007, final on 23/01/2008

3817/05
Ursu, judgment of 27/11/2007, final on 27/02/2008

These cases mainly concern violations related to the applicants’ detention on remand, the extension of such detention and the guarantees due to remand prisoners, in particular: 

- 
remand in custody and extension of detention without a court order (violations of Article 5§1 in the Modârcă, Gorea, Stici, Ursu, and Ţurcan cases);

-
arrest of the applicants without reasonable suspicion of their having committed an offence (violations of Article 5§1-c in the Muşuc, Cebotari, and Stepuleac cases);

-
failure of domestic courts to give relevant and sufficient reasons to justify the extension of the applicants’ detention, citing abstract or stereotyped formulas, without explaining how these formalistic grounds, provided by law, applied to the applicants’ cases (violations of Article 5§3 in the Şarban, Modârcă, Castraveţ, Ţurcan and Ţurcan, Stici, and Ursu cases);

-
violation of the applicant’s right to be released pending trial, on the ground of the requirement that the applicant pay bail in the absence of relevant and sufficient reasons for keeping him on remand (violation of Article 5§3 in the Muşuc case);

-
failure to ensure a prompt examination of the lawfulness of the applicant's detention (21 days) (violation of Article 5§4 in the Şarban case);

The European Court also noted the failure to respect the principle of the equality of arms (violations of Article 5§4) due to:

-
lack of confidentiality of lawyer-client communications at the CFECC remand centre (Centre for Fighting against Economic Crimes and Corruption), related to the preparation of the applicants’ action concerning their right to liberty (in the Modârcă, Castraveţ, and Muşuc cases );

-
unjustified refusal by domestic courts to give access to case-files, in particular to the evidence of a witness whose accusations justified the application of the preventive measure, to the applicant and to his lawyer with a view to challenging the legality of the detention (in the Muşuc, and Ţurcan and Ţurcan cases);

-
unjustified refusal of the domestic court to hear evidence from the witness whose alleged accusations were used to justify the detention on remand of the applicant (in the Ţurcan and Ţurcan case).

The Modârcă, Stepuleac and Ţurcan cases also concern poor detention conditions (violation of Article 3). The Şarban and Ţurcan cases concern the lack of medical assistance during detention (violation of Article 3). The Stepuleac case concerns lack of effective investigation with respect to the applicant’s allegations of intimidation pending trial.

Finally, the Cebotari case concerns the use of criminal proceedings with a view to dissuading the applicant from continuing proceedings before the European Court (violation of Article 18 taken together with Article 5), as well as violation of his right to individual application on the ground that he was hindered by the Moldovan authorities from sign the application file to be sent to the Court (violation of Article 34).

Individual Measures: None of the applicants is now detained on remand. The European Court awarded just satisfaction in respect of non-pecuniary damage suffered by the applicants. 

• Information is awaited on measures taken by the authorities concerning the applicant’s allegations of intimidation in the Stepuleac case. 

General Measures: 
1) Arrest without reasonable suspicions that the applicants have committed crimes and detention on remand without a court order

Article 25 of the Moldovan Constitution (as well as by the Code of Criminal Procedure in force as of 12/06/2003) prohibits illegal or arbitrary detention. Article 166 of the Code of Criminal Procedure lays down the reasons justifying the detention of an individual. Besides the reasons, such as the risk of obstructing the investigations, this article makes also reference in paragraph 2 to other circumstances giving ground for reasonable suspicion that the person has had committed a crime, assuming, i.e., that she or he has tried to flee, or that she or he does not have a fixed abode, or that her or his identity could not be established. Articles 176 and 177 of the Code provide that detention on remand is not possible without a court order based on reasonable grounds. Nevertheless, it should be noted that these articles were already in force at the moment where the violations found by the Court took place. 

• Information is therefore awaited on measures taken or envisaged to ensure the respect of these provisions, in particular by prosecutors and courts, as well as on the sanctions applied in case of breach of those provisions. The attention of the Moldovan authorities is drawn to the experience of other member states in solving similar problems (Final Resolutions CM/ResDH(2003)50 in the case of Muller against France, CM/ResDH(2005)90 in the case of Vaccaro against Italy, ResDH(2000)110 DOCVARIABLE "ResNo$" \* MERGEFORMAT  in the case of Nikolova against Bulgaria, and the Memorandum CM/Inf/DH(2007)4 concerning detention on remand in Russia: measures required to comply with the European Court’s judgments).

• Information is also awaited on the practical application of the Article 166§2 of the Code of Criminal Procedure and on judicial review of detention on remand, especially concerning the existence of reasonable suspicions. Relevant examples would be useful.

2) Motivation of decisions to remand in custody and to extend detention: The Code of Criminal Procedure provides in articles 176 and 177 that decisions concerning detention on remand or its extension must be grounded on reasonable suspicions and concrete information justifying the choice of the preventive measure.

The Moldovan authorities have on several occasions indicated that, in the framework of the seminars organised by the Centre for training of the agents of the Ministry of Justice in January - February 2006, judges’ attention has been drawn to their obligation to give reasons for orders of detention on remand and their extension. With a view to ensuring the training of the agents of Justice within an institutional system, a draft law establishing the National Institute of Justice (NIJ) was prepared, and adopted in June 2006. This draft was prepared in the framework of the Joint Programme between the European Union and the Council of Europe 2004-2006. In December 2006 the Council of the National Institute of Justice approved the “Strategy for the initial and ongoing training of judges and prosecutors“. Among the main goals of the NIJ appear the initial and continuous training of judges and prosecutors. The Institute was officially inaugurated on 09/11/2007. 

• Additional information would be useful on the content and nature of the training provided by the National Institute of Justice or by other institutions, on the time dedicated to training and to the evaluation of its efficiency in practice. It would be essentially useful to know if questions related to the motivation of decisions on remand and its extension are being taken into consideration when the National Institute of Justice prepares programmes for initial or continuous training of the judges and prosecutors. In this respect, information is awaited on existing or envisaged measures (for example a new cycle of round tables, programmes of continuous trainings), with a view to raising awareness of the judges about their obligations under the Convention). 

• Information is also awaited measures envisaged with a view to ensuring judicial review of pre-trial detention (for example on the existence of a monitoring system for this kind of judicial decisions, organised by the Supreme Court of Justice or by the Ministry of Justice, or on the strengthening, where appropriate, of the disciplinary responsibility of judges).

3) Right to be released pending trial: It would appear that the violation was due to the fact that the right to be released pending trial was in principle excluded in advance by the law (see the Boicenco case N° 41088/05, of11/07/2006 § 136 )/

The Moldovan authorities have since indicated that the relevant articles of the Code of Criminal Procedure have been amended by laws of 28/07/2006 and 21/12/2006. At present, Article 190 of the Code provides that prisoners on remand may apply pending trial or judicial review for her or his release on bail. However, under Article 191§2, this provision does not extend to persons already convicted of serious offences or in respect of whom there exists information to the effect that they are likely to commit another offence, or try to influence witnesses, destroy evidence or abscond.  

It should be noted that the reasons justifying refusal of release on bail or judicial review coincide with those justifying extension of the detention on remand. It is true however that the domestic courts are short of means to examine the applications for release pending trial of a certain categories of persons. Consequently, in this respect, the provisions above do not respond to the requirements of the Convention.

• Information is therefore awaited on measures taken or envisaged to align these provisions of the Code of Criminal Procedure with the requirements of the Convention.

4) Lack of prompt examination of the lawfulness of detention: Article 196 of the Code of Criminal Procedure provides that a prosecutor’s order regarding detention on remand or its extension may be subject to appeal to the investigating judge, whose decision may in turn be appealed before  the hierarchically superior court. Article 20 of the Code of Criminal Procedure provides that cases concerning prisoners on remand must be examined urgently and preferentially. 

• Information is awaited with a view to clarifying whether the Code of Criminal Procedure provides a strict time-limit for the examination of requests for provisional release.

5) Lack of confidentiality of lawyer-client communications at the CFECC remand centre: The European Court found in its judgments in the Modârcă (§ 91) and Castraveţ (§53) cases that the Moldova Bar Association was seriously concerned by the respect of confidentiality of lawyer-client communications at the CFECC and that it has unsuccessfully sought permission before the administration of the CFECC to check whether monitoring devices had been installed in the glass partition.  

• Information is awaited concerning the possibilities or guaranteeing or ensuring the confidentiality of lawyer-client communications provided by Moldovan legislation. Information is also expected on measures taken or envisaged with a view to guaranteeing respect for this right in the CFECC centre. 

6) Other violations of the principle of the equality of arms during the examination of the requests of release.

• Information is awaited on the existing specific rules of procedure applicable to the examination of requests for release, in particular regarding the admissibility of evidence, the hearing of witnesses, etc. 

• Information is also awaited on the guarantees at detainees’ disposal with a view to preparing their requests for release, in particular concerning access to the case-file. 

7) Other violations:

Violation of Article 3: these cases raise similar issues to those in the Becciev group cases (Section 4.2)

Violation of Article 18 taken together with Article 5 and 34: the case raises similar issues to those in the Oferta Plus case (Section 4.2).

8) Publication and dissemination: The judgments of the European Court have been translated and published in the Official Journal of the Republic of Moldovan (Monitorul Oficial) as well as on the official internet site of the Ministry of Justice (http://www.justice.md).

It would be useful to know if all the judgments of the Group have been disseminated to all appropriate authorities.

The Deputies,

1.
noted the systemic character of violations found by the Court, in particular regarding the lack of sufficient and relevant reasons for decisions concerning detention on remand and its extension;

2.
took note of the information communicated by the authorities on different measures adopted by the authorities with a view to guaranteeing the respect of the requirements of Article 5 of the Convention by the relevant national authorities;

3.
invited the authorities to provide information on measures taken and/or envisaged with a view to preventing new violations of the right to individual petition;

4.
decided to resume consideration of these cases at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual measures in the Stepuleac case, on additional information on general measures, and on the basis of a possible Memorandum to be prepared by the Secretariat. 

- Cases concerning poor conditions of detention and lack of effective remedy in this respect

9190/03
Becciev, judgment of 04/10/2005, final on 04/01/2006

12066/02
Ciorap, judgment of 19/06/2007, final on 19/09/2007

30649/05
Holomiov, judgment of 07/11/2006, final on 07/02/2007

35207/03
Ostrovar, judgment of 13/09/2005, final on 15/02/2006

8721/05+
Istratii and others, judgment of 27/03/2007, final on 27/06/2007

These cases concern various violations related to the applicants' detention on remand, as follows:
1) Violations of Article 3

- Poor conditions of detention: All these cases concern the poor conditions of the applicants' pre-trial detention between 2001 and 2005, were due in particular to the absence of outdoor exercise, the inadequacy of food, presence of parasitic insects, lack of access to daylight or electricity, the exposure to cigarette smoke. 

- Force-feeding of a detainee on hunger-strike: In the Ciorap case, the European Court found that the repeated force-feeding of the applicant while on hunger-strike against his detention conditions was amounted to torture.

- Lack of special medical assistance during pre-trial detention: In the Holomiov case, the European Court noted that the core issue in this case was not the lack of medical care in general but rather the lack of medical care suited to the applicant's particular conditions. The Court stressed that merely having the applicant seen by doctors and hospitalised in the prison was not enough. The applicant was prescribed urgent surgery on one of his kidneys in 2002 and 2003 but the doctor's recommendations were never followed up.

In the Istratii and others case, the violation was also due to the authorities' failure in the CFECC remand centre to provide timely medical assistance to the one of the applicants, to his transfer to prison hospital less than four hours after surgery and to the fact that he was unnecessarily handcuffed while in hospital. 

2) Violation of Article 13: The Ostrovar case concerns the lack of an effective remedy into the allegations of poor conditions of detention (violation of Article 13 taken together with Article 3).

3) Violations of Article 8:

- Interception of correspondence: The Ostrovar and Ciorap cases concern the interception of the applicants' correspondence. In this respect, the European Court considered that Article 18 of the Law on Pre-Trial Detention did not indicate with reasonable clarity the scope and manner of the exercise of discretion in respect of restrictions on prisoner's correspondence.

- Failure to ensure acceptable conditions for the applicants' meetings with their relatives: Failure to ensure acceptable conditions for meeting with the applicants' families was due to the installation of a glass partition in the visitors' suite (Ciorap case) and to the refusal to authorise visits with relatives (in Ostrovar case). 

4) Other violations:

The Becciev case also concerns insufficient grounds for detention (violation of Article 5§3) and the domestic courts' refusal to hear a witness for the defence (violation of Article 5§4). 

The Istratii and others case concerns insufficient grounds for detention (violation of Article 5§3) and the lack of confidentiality of lawyer-client communications at the CFECC remand centre (Centre against Economic Crime and Corruption) (violation of Article 5§4).

The Ciorap case concerns the refusal by the Supreme Court to examine the applicant's complaint regarding the force-feeding, on the ground that he had not paid court fees, in breach of his right to access to court (violation of Article 6§1).

Finally, the Holomiov case also concerns detention after the expiry of his detention warrant (violation of Article 5§1) and the excessive length of criminal proceedings (violation of Article 6§1).

Individual measures: In all cases, except the Ciorap case, the applicants are no longer detained. The European Court awarded just satisfaction in respect of non-pecuniary damage sustained by the applicants. 

In the Ciorap case, the applicant ended his hunger strike on 04/10/2001, but Mr. Ciorap is still in detention in the prison No. 13, former No. 3, of Chisinau and a hearing on his transfer to Cricova prison No. 15, was to be held on 17/03/2008. 

• The information provided by the authorities and by the applicant’s representative regarding the current conditions of detention of the applicant in the Ciorap case is currently being assessed by the Secretariat. 

General measures: 


1) Violations of Article 3
• Information provided by the Moldovan authorities: Most of the legal framework governing the prison system, including conditions of detention, has been changed by the new Enforcement Code, which entered into force on 01/07/2005, and other new laws.

- Overcrowding: The new Enforcement Code provides for a minimum of 4 m² for each prisoner. In an effort to reduce prison overcrowding, a Bill has been drawn up to amend the Criminal Code, reducing minimum sentences for less serious offences and increasing the number of offences in respect of which alternative penalties may be applied.

- Cell conditions: In 2005, 1500 blankets, 2000 towels, 2000 sheets, 2000 pillowcases, 1000 mattresses and 1000 pillows were acquired and distributed. Measures were taken to improve conditions in Chisinau No. 3 Penitentiary with the repair of 129 cells. New provisions have been introduced banning smoking in cells and other parts of prisons, detainees being allowed to smoke only in specially equipped rooms.

- Diet, medicines and care: New minimum daily diet standards have been established to improve the quantity and quality of rations. All prisons also now possess all major types of medicaments, particularly those needed to treat prisoners suffering from tuberculosis. Rules on the provision of medical care in prisons are in the process of being drafted and adopted.

- Prisoners' free time:  Educational, cultural and sports programmes have been drawn up and implemented in prisons as a framework for detainees' free time. Psychologists and social workers are carrying out social integration programmes.
• Detailed information is awaited on the possibility for outdoor exercise.
- Lack of medical assistance during pre-trial detention: The Moldovan authorities indicated that the Department of Penitentiary Institutions of the Republic of Moldova signed contracts for 2004-2007 with specialised medical health institutions (among others the Republican Centre for Diagnosis, the Republican Hospital of neurology and neurosurgery) to improve the quality of the special medical care given to detainees.

- Force-feeding of detainees on hunger strike: The force-feeding of the applicant was carried out on the basis of instructions regarding the detention in prisons of persons refusing to take food and the manner of their force-feeding, adopted by Ministry of Health and Ministry of Justice in 1996, which prohibited the force-feeding of detainees.
The European Court noted that on 9/10/2003 Article 33 of the Law on Remand (which had provided for the force-feeding of detainees on hunger-strike) was amended to expressly prohibit the force-feeding of detainees.

• Information is awaited as to whether the 1996 instructions mentioned above have been withdrawn, on implementation measures taken with respect to the new instructions based on the Law of 2003), on possible training for prison staff, etc. A copy of the new Law would also be useful.

• Assessment: The information provided is currently being assessed by the Secretariat.

2) Violation of Article 13

• Information provided by the Moldovan authorities: A Supreme Court of Justice decision of 19/06/2000 laid down that where domestic law does not provide a right to an effective remedy against any right safeguarded in the Convention, the competent court shall directly apply the provisions of the Convention, whether in civil or criminal proceedings. 

Article 53 of the Moldovan Convention provides that the state is responsible for prejudice resulting from errors by prosecutors and courts in criminal proceedings. Article 1405 of the Civil Code contains a similar provision concerning the state's responsibility for judicial errors. A concrete mechanism for the reparation of judicial errors is provided in Act No. 1545-XIII of 25/02/1998. An example is given: in the case of Drugalev against the Ministries of the Interior and Finance, the applicant was awarded 15 000 Lei in respect of non-pecuniary damages.

With a view to ensuring respect for the right to an effective remedy, a Complaints Committee has been set up as an independent body with the mandate to deal with prisoners' complaints at any time during their sentence.

• More details would be useful on the composition, functioning and powers of the Complaints Committee. Relevant examples of case-law are awaited demonstrating the effectiveness of this remedy with regard to poor conditions of detention.
3) Violations of Article 8

- Interception of correspondence 

• Information provided by the Moldovan authorities: Articles 18 and 19 of the Law on Pre-Trial Detention were slightly modified in 2003 and then repealed in 2005 by the new Enforcement Code. Article 229§2 of the Code prohibits the censorship of the correspondence of the detained persons with their lawyer, the Complaints Committee, the prosecution authorities, courts, the central public administration authorities and international, intergovernmental organisations protecting human rights and fundamental freedoms. The Statute on the Enforcement of Sentences (adopted 26/05/2006) provides that prisoners' correspondence with relatives or with other physical or legal persons may not be subject to censorship except under the conditions set out in the Code of Criminal Procedure or in Article 6, paragraph 2.2 of the Act on Operational Investigations.

• Information is awaited as to whether instructions exist concerning the implementation of these Articles and on how the control over the compliance with these obligations by the penitentiary authorities is ensured (e.g. internal monitoring mechanism, verifications by the prosecutors, etc).

- Failure to ensure acceptable conditions for the applicants' meeting with their relatives

• Information would be also useful on the current situation regarding the conditions of meeting of detainees with visitors in prison n° 3 Chisinau.

4) Other violations

As regards the following violations: 

- Violation of Article 5§1 in the Holomiov case: see the Sarban group (Section 4.2).

- Violations of Article 5§3 (insufficient grounds for the detention) in Becciev and Istratii and others case and Article 5§4 (domestic courts' refusal to hear a witness for the defence) in Becciev case: see the Sarban group.
- Violation of Article 5§4 in the Istratii and others case on account of the lack of confidentiality of lawyer-client communications at the CFECC remand centre: see the Sarban group.

- Violation of Article 6 in the Ciorap case, the European Court noted that in accordance with Article 85 (1) of the Code of Civil Procedure, the applicant should have been exempted from paying court fees due to the nature of his claim (damage to his health caused by the actions of the authorities), regardless of his ability to pay. However the domestic court had not taken into consideration the nature of his complaint. The Moldovan authorities have indicated that the European Court's judgment has been published in the Official Journal and sent out to national courts. 
As regards the violation of Article 6§1 in the Holomiov case due to the excessive length of proceedings: 

• Information is awaited on the publication and dissemination of the judgment to all courts together with a circular letter of the Supreme Court of Justice drawing their attention to their obligations with regard to the reasonableness of the proceedings.


5) Publication and dissemination: All judgments of the European Court have been translated and published in the Official Journal of the Moldovan Republic (Monitorul Oficial) as well as on the official internet site of the Ministry of Justice (http://www.justice.md) and sent out to all appropriate authorities.

The Deputies decided to resume consideration of these items at their 1043rd meeting (2‑4 December 2008) (DH), in the light of the information provided on the applicant’s conditions of detention in the Ciorap case and of information to to provided on the general measures required in all these cases.

45701/99
Metropolitan Church of Bessarabia and others, judgment of 13/12/01, final on 27/03/02 - Interim Resolution ResDH(2006)12
952/03
Biserica Adevărat Ortodoxă din Moldova and others, judgment of 27/02/2007, final on 27/05/2007

These cases concern the authorities’ refusal to recognise the applicant churches and the lack of an effective remedy in this respect. 

In the case of the Metropolitan Church of Bessarabia and others, the European Court concluded that the failure of the government to recognise the applicant Church constituted an interference with the applicants' right to freedom of religion (merely because of the effects that the absence of recognition of the applicant church had on its members to practice their worship and any religious activities, and on the possibility for the applicant Church to have an effective access to a court to claim property entitlements). This interference, although pursuing a legitimate aim, was not “necessary in a democratic society” and thus not justified under the Convention (violation of Article 9). The Court also concluded that the applicants did not enjoy an effective remedy in respect of their various claims at domestic level (violation of Article 13).

The case of Biserica Adevarat Ortodoxă din Moldova concerns the authorities’ persistent refusal to register the applicant church (violation of Article 9). The European Court noted that despite a final judgment of August 2001 ordering the registration of the church and repeated requests from the enforcement authority, the government and the State Service for the Protection of Religious Denominations (“the Service”) refused to register the applicant church. On the contrary, the government made three unsuccessful attempts to reopen the proceedings which had led to the decision ordering the registration of the church and the Service continued to request additional documents from the applicants, although these documents had been already presented and in any event were not required by law. The Court found that the failure to enforce the judgment ordering the registration of the applicant church was due to a general problem of lack of an effective mechanism in this respect (violation of Article 13). The case also relates to a violation of the applicants' right to the peaceful enjoyment of their property due to the delayed enforcement of the part of the judgment of August 2001 awarding compensation to the applicant Church in respect of non-pecuniary damage suffered on account of the authorities' refusal to register it (violation of Article 1 of Protocol No. 1).   

Individual measures: 


1) Case of Metropolitan Church of Bessarabia and others: 

a) Registration of the applicant Church and its entities and the protection of religious activities: Following the European Court's judgment, the Moldovan authorities recognised and registered the applicant Church on 30/07/2002 in accordance with the Moldovan Law on Religious Denominations, as amended on 12/07/2002. The Church has thus acquired legal personality opening the possibility for it to claim property entitlements, among other things. This also allowed the beginning of the registration process of different components of the applicant church.

According to the information provided by the Moldovan authorities in March 2006, 86 parishes, 9 monasteries, 2 social missions with 73 sub-divisions, 2 seminaries (one theological and one monastic) and a school of ecclesiastical arts have been registered. The applicant church also disposed at the time of more than 120 rectories with almost 160 priests. 

However, between 2004 and 2006, the applicant Church informed the Committee and the Secretariat that it had encountered, on several occasions, some obstacles with the registration of some of its parishes 
In reply to these allegations, the Moldovan authorities explained that some of the registration requests were rejected because there already existed parishes with the same name. According to Article 66 of the Civil Code, a legal person cannot be registered if it has the same name as another legal person already registered. The refusal to register these parishes was appealed but without success. 
At the end of 2006, some registrations continued to be rejected on the ground of a lack of permission from the local administration. The Moldovan authorities indicated that 22 parishes of the Metropolitan Church of Moldova would like to be transferred to the Metropolitan Church of Bessarabia. Because the existing legislation did not apply to this kind of situations, these parishes had to be registered as new ones. Eight such parishes were awaiting registration at that time.

According to the information submitted to the Committee by the Moldovan delegation, a total of 293 entities of the applicant Church had been registered on 01/03/2007. Some of the entities had however complained afterwards and the processes for others were still pending.
With the entry into force of the new law on religious denominations and their component parts on 17/08/2007, the registration rules have changed. This law annuls the requirement of prior approval by local authorities for the registration of a religious entity. 

The applicant church has indicated however that there were still problems with the registration of its parishes and complained of a hostile campaign against it launched by the state authorities (letters of 16/02/2007, 14/10/2007 and 09/01/2008). 

In a letter of 3/03/2008, the Moldovan authorities provided information indicating that the new registration system within the Ministry of Justice began to function at the beginning of 2008 (see general measures). The authorities have also given some explanations concerning the responses to the alleged official negative campaign against the applicant church and its members.

During the latest examinations of this case (March and June 2008), the Deputies took note of the allegations of the applicant and of the explanations provided in this respect. They insisted however that some questions should be further clarified. In this respect, the Deputies welcomed the idea of organising bilateral meetings between the Secretariat and the relevant Moldovan authorities in the near future (see general measures).   
• Information is needed on pending issues. 
b) Connected issues: In September 2003 the Committee of Ministers was made aware of pending domestic court proceedings initiated by the applicant Church in February 2002 challenging a decision by the Moldovan government of 26/09/2001 approving an amendment to the statute of the Moldovan Metropolitan Church by which the latter declared itself as the legal successor to the former Metropolitan Church of Bessarabia (which ceased its activity in 1944). It was claimed that such approval allegedly infringed the property rights of the applicant Church. On 14/04/2004, the Enlarged Collegium of the Supreme Court, sitting as a cassation court, confirmed its decision of 02/02/2004 by which it cancelled the government’s decision of 26/09/2001. However, this decision did not recognise the succession rights of the appellant church on the ground that, in the light of the legislation currently in force, the former Metropolitan Church of Bessarabia had no legal successor at the moment of cessation of its activity in 1944. 

Thus, in the light of this decision it is by no means clear that the applicant Church may have effective access to a court to claim property entitlements in any subsequent proceedings. 

In this respect, it seems that the applicant church introduced a new complaint on these issues before the European Court in 2004. By letters of 16/02/2007 and 09/01/2008, the applicant church has also complained that the Moldovan government refused to restore the church archives illegally confiscated and nationalised.

In response, in their letter of 3/03/2008, the Moldovan authorities informed the Secretariat that all documents deposited at the National Archives are part of the State Archives Fund. The State Archives Fund is state property, constitutes national patrimony, and consequently enjoys full protection from the state. In this way, these documents may not be disposed of and may be consulted by anyone. The authorities stated that the archived documents are open to the public, to physical or moral persons, i.e. to the Metropolitan church of Bessarabia. 

• Assessment: The situation concerning the applicant’s allegations related to their ability to protect their rights to property needs further clarification and the Secretariat is in contact with the Moldovan authorities in this respect. 

2) Case of Biserica Adevărat Ortodoxă din Moldova and others: the applicant church was registered on 16/08/2007. 

• Assessment: No further individual measure seems necessary.

General measures: 


1) Publication: The original version of the judgment of the European Court in the case of Metropolitan Church of Bessarabia and others and its official translation were published in the Official Journal of Moldova in 2002. The judgment in the case of Biserica Adevărat Ortodoxă din Moldova and others was published in the Official Journal and posted on the website of the Ministry of Justice (www.justice.md). 


2) Legislative amendments:  A first amendment to the Moldovan legislation on religious denominations was brought about by Law No. 1220-XV which entered into force on 12/07/2002. Article 325 of the Code of Civil Procedure has also been amended so as to allow the reopening of domestic civil proceedings following violations of the Convention found by the European Court. These amendments were found to be insufficient to prevent new, similar violations, inasmuch as they did not reflect the requirement of proportionality inherent in the Convention and as the right of a religious community to take judicial proceedings to challenge a registration decision was not provided with sufficient clarity.  

Between March 2003 and February 2006 six draft laws have been submitted to the Committee. These texts have been appraised by the Secretariat and by independent experts mandated by the Council of Europe, and have been further discussed at the working meetings with the representatives of the Moldovan Ministry of Justice, of the experts and of the Secretariat, as well as of the representatives of different religious denominations. The problems identified in these draft laws have been examined in detail and concrete solutions have been proposed. 

In March 2006, at the 960th meeting (DH), the Committee of Ministers adopted Interim Resolution ResDH(2006)12. It urged the Moldovan authorities to enact the necessary legislation rapidly and to adopt the necessary implementing measures so as to comply with the Convention's requirements as set out in the present judgment without further delay. It further encouraged the Moldovan authorities to take account of the conclusions and recommendations provided by the Council of Europe experts, with a view of concluding the ongoing reform in a satisfactory manner.
A new Law on Religious Denominations was adopted by the Moldovan Parliament on 11/05/2007. 
In June 2007, the Committee regretted that the text of the finally adopted law had still not been communicated to it and declared that it expected that the findings of the European Court have been taken into account in this law, and that it also reflects the various expert reports carried out by the Secretariat and the experts of the Council of Europe. The Committee also noted the assurances given by the Moldovan authorities on this matter (see the decision adopted at the 997th meeting). 

The new law entered into force on 17/08/2007. The Committee noted that although the new law presented many improvements compared to previous drafts, some of the recommendations of the Council of Europe experts and preoccupations of the Committee of Ministers had still not been taken into consideration (in particular, the maintaining of the requirement of a minimum of 100 members for the registration of a religious denomination, the unclear definition in the law of the applicable registration procedures). The Committee also underlined the importance of conceiving the proposals for implementation of this law so as to ensure full compliance of the new regulatory framework with the requirements of the Convention and that the judicial remedies provided are fully effective. 

It would appear that such proposals have not been formulated. On the other hand, the Moldovan authorities presented several explanations concerning the implementation of the new registration system in their letter of 3/03/2008. Thus by government decision No.1130 the former State Service for religious denominations has been dissolved and all files on registration of religious denominations transferred to the Ministry of Justice, which started its work on 10/01/2008. 

At their 1028th meeting, the authorities also provided information about the first example of registration according to the new system, as well as other additional information on pending issues concerning general measures. In this respect, the Deputies recalled the need to clarify a number of aspects, in particular those related to the rights of religious groups or denominations which do not fulfil the requirements set by the new law to obtain their registration. The Deputies encouraged the rapid organisation of meetings between the Secretariat and the Moldovan authorities to clarify the outstanding issues in time for the Deputies’ next Human Rights meeting. The negotiations that took place in this respect between the Secretariat and the Moldovan delegation, led to the organisation of bilateral meetings on 8 and 9/09/2008 in Chisinau with the competent Moldovan authorities, including the Ministry of Justice, the Service in charge of the registration of religious denominations, the Parliament, the National Institute of Justice, the Prosecutor’s office, etc. 

The preliminary conclusions of these meetings will be presented by the Secretariat at the present meeting. A Secretariat memorandum, fully analysing the different pending questions, as well as the conclusions of the discussions held with the different authorities involved in the bilateral meetings, will be prepared for the 1043rd meeting (December 2008). 
3) Delayed enforcement of final domestic court decisions: the case of Biserica Adevărat Ortodoxă din Moldova and others presents similarities to that of Luntre and others (1043rd meeting, December 2008).

The Deputies, recalling the decision adopted at their 1028th meeting (3-5 June 2008) (DH),

1.
took note of the preliminary conclusions provided by the Secretariat following the bilateral meetings held with the relevant Moldovan authorities in Chisinau on 8 and 9 September 2008;

2.
invited the Secretariat to draft a memorandum paying particular attention to the issues related to the development of the activity of the directorate of religious affairs and to the protection granted by Moldovan legislation to religious groupings or denominations which are not registered under the new law;

3.
decided to resume consideration of these items at their 1043rd meeting (2‑4 December 2008) (DH), in the light of the conclusions of the memorandum.

14277/04
Guja, judgment of 12/02/2008 – Grand Chamber

This case concerns a breach of the applicant’s freedom of expression, in particular his right to impart information, as a result of his dismissal, in March 2003 from his employment as the Head of the Press Department of the Prosecutor General’s Office for having disclosed internal information to a newspaper. The information at issue concerned an interference by a high-ranking politician (Deputy Speaker of Parliament) with the Prosecutor General’s Office in pending criminal proceedings concerning four police officers prosecuted for ill-treatment. 

Civil action brought by the applicant against the Prosecutor General’s Office seeking reinstatement was dismissed on the ground that the applicant had breached his obligations under internal regulations by not consulting other departmental heads and by disclosing secret documents. The Supreme Court of Justice dismissed his action on the same grounds and stated that obtaining information through the abuse of one’s position was not part of freedom of expression (§25 of the judgment). 

The European Court noted that reporting of illegal conduct or wrongdoing in the workplace by a civil servant should in certain circumstances enjoy protection and concluded that the interference with the applicant’s right to freedom of expression was not necessary in a democratic society for the following reasons (violation of Article 10):

-
there was no provision either in the legislation or in the internal regulations enabling employees to report irregularities;

-
the information disclosed was very important for the public interest since it concerned the separation of powers, improper conduct by a high-ranking politician and the government’s attitude towards police brutality;

-
the information disclosed was genuine;

-
the protection of the public interest in information about undue pressure and wrongdoing within the Prosecutor’s Office was more important than that of the interest in maintaining public confidence in the Prosecutor General’s Office;

-
the applicant had acted in good faith because his motive for disclosing the information was to help fight corruption and trading in influence;

-
the sanction imposed on the applicant (i.e. dismissal from his employment) was very severe.

Individual measures: The European Court awarded just satisfaction in respect of pecuniary and non-pecuniary damage resulting from the applicant’s dismissal. However it considered that the sanction imposed to the applicant, his dismissal, was a very harsh measure having negative repercussions on the applicant’s career (§95 of the judgment).

• Applicant’s submission: On 4/09/2008 the applicant’s representative provided information relating to the individual measures. This information will be transmitted to the Moldovan authorities for comments. 

• Comments of the Moldovan authorities are awaited.
General measures: The judgment of the European Court has been translated and published in the Official Journal of the Republic of Moldovan (Monitorul Oficial) as well as on the official internet site of the Ministry of Justice (http://justice.md/md/cedo/). The judgment has also been communicated to the Prosecution Service and to the Superior Council of Magistrates. 
• Information is awaited on other measures envisaged by the authorities to prevent new, similar violations.

The Deputies decided to resume consideration of this item at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction as well as on individual and general measures.

- Case concerning freedom of expression

41827/02
Kommersant Moldovy, judgment of 09/01/2007, final on 09/04/2007

The case concerns a violation of the applicant company's right to freedom of expression due to a decision of the Moldovan Economic Court ordering the closure of its newspaper (violation of Article 10).

This decision was based on the fact that between June and September 2001 the applicant company published a series of articles criticising the Moldovan authorities for their actions in respect of the break-away region of Moldova ( “Moldovan Republic of Transdniestria” or “MRT”) and reproducing harsh criticism of the Moldovan government by certain leaders of the “MRT” and the Russian Federation. 

The European Court observed that in their decisions the domestic courts did not consider the question of whether it was necessary to interfere as they did in the applicant's rights. It noted, in particular, that they did not specify which passages of the articles at issue were objectionable and in what way they endangered national security or the territorial integrity of the country or defamed the President and the country. The only analysis made was limited to the issue of whether the articles could be considered as reproductions in good faith of public statements for which the applicant could not be held responsible in accordance with domestic law. The Court considered that the domestic courts did not give relevant and sufficient reasons to justify the interference in question and was not satisfied that they “applied standards which were in conformity with the principles embodied in Article 10” or that they “based themselves on an acceptable assessment of the relevant facts”. 

Individual measures: The European Court awarded the applicants just satisfaction in respect of the pecuniary and non-pecuniary damages suffered by the applicant company. Moreover, the applicant company was subsequently re-registered under the name “Kommersant-Plus” and has resumed publication of the newspaper after only a brief pause.

• Applicant’s submission: The applicant’s representative states that on 29/05/2007, i.e. about 1½ months after the European Court’s judgment became final, the applicant requested a revision procedure on the basis of Article 450-g of the Moldovan Code of Civil Procedure, which provides the possibility of revision after a judgment of the European Court. However, this request was rejected by the Supreme Court of Justice on 4/10/2007 on the sole ground that it was lodged outside the 3-month time-limit provided by the Code. This decision appears to be in contradiction with the position of the Supreme Court of Justice adopted while deciding to grant the revision request in another case, namely “the Christian Democratic Peoples’ Party” (judgment of 14/02/2006). In that case, the Supreme Court of Justice indicated that the 3-month period should be calculated as from the date on which the European Court’s judgment became final. 

On 13/11/2007 the submission of the applicant’s representative was submitted to the authorities for comments.
In their letter of 1/04/2008, the Moldovan authorities indicated that Article 450-g of the Code of Civil Procedure provided that revision requests must be submitted within three months as from the delivery of the judgment of the European Court and not within three months after this judgment becomes final.  Moreover, the authorities did not comment on the inconsistency of the case-law of the Moldovan Supreme Court of Justice on this issue. 

• Assessment: It is recalled that Article 450-g was introduced in the Code of Civil Procedure with the aim of providing the applicants having won a case in Strasbourg with the possibility to seek revision of their case at national level, thus ensuring compliance by the Republic of Moldova with its obligations under Article 46 of the Convention. Thus, according to the aim of Article 450-g, it should be interpreted in the light of the Convention, and in particular of Article 46. However, Article 46 refers to final judgments of the European Court.

Consequently, the Moldovan authorities’ interpretation of Article 450-g in this case is contradictory to the Convention and thus cannot be considered as a way of discharging their obligations under the Convention, namely of the obligation to undertake the individual measure which guarantees to the applicant the restitutio in integrum. 

• Information is awaited on measures taken and/or envisaged by the authorities with a view to providing the applicant the restitutio in integrum. In this respect, information would be useful on whether the applicant may request the revision of his case at national level, in the light of the above comments on Article 450-g.
General measures: The violation found in this case seems to arise from the fact that, when deciding on the necessity of the interference to the freedom of expression, the domestic courts did not give sufficient reasons for their decisions. Consequently, a change in domestic courts' practice in this respect appears to be necessary.

• Information provided by the Moldovan authorities: The translated copy of the judgment of the European Court was published in the Official Journal and disseminated on the internet site of the Ministry of Justice (www.justice.md).
• Further information is awaited on the other measures taken or envisaged to prevent similar violations. Information is also awaited on measures taken and/or envisaged (amendments to the legislation or change of the case-law) with a view to guaranteeing compliance with the Convention of the mechanism provided by Article 450-g of the Code of Civil Procedure.
The Deputies decided to resume consideration of this item at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on individual and general measures.


- Cases concerning freedom of expression

31001/03
Flux No. 2, judgment of 03/07/2007, final on 03/10/2007

32558/03
Flux No. 3, judgment of 12/06/2007, final on 12/09/2007

28702/03
Flux, judgment of 20/11/2007, final on 20/02/2008

28700/03
Flux and Samson, judgment of 23/10/2007, final on 23/01/2008

36305/03
Tara and Poiata, judgment of 16/10/2007, final on 16/01/2008

28793/02
Christian Democratic People's Party (CDPP), judgment of 14/02/2006, final on 14/05/2006

The case concerns a temporary ban of a political party represented in Parliament. In December 2001, the applicant party informed the Chişinău Municipal Council of its intention to organise, on 9/01/2002, a rally with its voters in the front of the seat of the government. The topic of the meeting was the government’s intention to introduce the compulsory study of Russian in the school. 

The applicant party relied on Article 22 of the Law on the status of members of parliament, which in the applicant’s view imposed no obligation on members of parliament to seek prior authorisation for such meetings. However, on 3/01/2002 the Municipal Council classified the gathering as a “demonstration” within the meaning of the Assemblies Law and authorised the applicant to hold it elsewhere without giving reasons. Nevertheless, the applicant party held several gatherings in the front of the seat of the government in January 2002. It informed the Municipal Council in advance of every gathering but without seeking authorisation in accordance with the Assemblies Law. 

On 18/01/ 2002, the Ministry of Justice, having sent an official warning letter four days earlier, imposed a one-month ban on the party’s activities by virtue of Article 29 of the Law on parties and other socio-political organisations. On 24/01/2002 the party challenged this decision but their action was dismissed by a final judgement of the Supreme Court of Justice on 17/05/2002. Following an inquiry by the Secretary General of the Council of Europe under Article 52 of the Convention, the ban was lifted on 8/02/2002, but the decision of 18/01/2002 was not set aside. 

In its judgment, the European Court noted that reasons given for the temporary ban on the party’s activities (lack of authorisation for the applicant’s party gatherings in accordance with the Assemblies Law, presence of children at the gatherings and calls for violence allegedly contained in some statements made at the gatherings) were neither relevant nor sufficient and the ban was thus not necessary in a democratic society (violation of Article 11). 

The European Court also noted, without however finding it necessary to decide on this issue, that the failure to inform the party in the warning letter of 14/01/2002 of all the acts imputed to it might be in itself a sufficient basis for the conclusion that the impugned measures were not “prescribed by law”. 

Individual measures: The temporary ban on the CDPP’s activities was lifted on 8/02/2002. 

• Assessment: no further individual measure seems to be needed.
General measures: The European Court noted problems of interpretation and application of the legislation concerning gatherings, in particular the relationship between the Law on the status of members of parliament and the Assemblies Law. 

• Information provided by the Moldovan authorities: The judgment of the European Court has been translated and published in the Official Journal of the Moldovan Republic (Monitorul Oficial) as well as on the official internet site of the Ministry of Justice (www.justice.md). 

• Measures expected: The authorities are invited to provide information on measures taken or envisaged to prevent new, similar violations resulting from erroneous interpretation of permissible grounds for banning political parties. The dissemination of the European Court’s judgment among the relevant authorities and domestic courts is expected, possibly together with circulars or explanatory notes stressing the problems identified by the European Court (see §76 of the judgment).

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures. 

40663/98
Asito, judgment of 08/11/2005, final on 08/02/2006, and judgment of 24/04/2007 (Article 41) - Friendly settlement

The case concerns violations of the right of the applicant, an insurance company, to a fair hearing and to the peaceful enjoyment of its possessions since, in September and July 1997 respectively, the Chamber of the Economic Court competent for appeals on points of law and the Supreme Court of Justice set aside final judgments in favour of the applicant company given in 1996 and 1997 by the Arbitration Court (violation of Article 6§1 and Article 1 of Protocol No. 1). 

The European Court stressed in particular that the power vested in the Prosecutor General under Article 38§3 of Law No. 970 of 24/07/96 on Economic Courts to challenge final judgments at any time “cannot be regarded as compatible with the rule of law”.  

Individual measures: In April 2007 the European Court accepted a friendly settlement between the parties under which the applicant company is compensated for the pecuniary damages suffered. 

• Assessment: No further individual measure is thus required. 

General measures: 

• Information provided by the Moldovan authorities: The judgment of the European Court has been translated, published in the Official Journal of Moldova and on the official website of the Ministry of Justice (www.justice.md) and transmitted to the competent authorities to make them aware of the requirements of the Convention with regard to the rule of law. 

The request for annulment as an extraordinary appeal has been abolished with the entry into force on 12/06/2003 of the new Code of Criminal Procedure. The Moldovan authorities are currently examining the possibility to harmonise the national legislation with the Convention standards.   

• Information is still expected as to whether or not Article 38§3 of Law No. 970 of 24/07/96 on Economic Courts, giving power to the Prosecutor General to challenge final judgments, has been amended in compliance with the European Court’s judgment. Clarification is also awaited as to whether the Prosecutor General is still entitled to intervene in civil and/or commercial proceedings, particularly by challenging final judicial decisions, and if so, on what grounds (i.e. whether such grounds are based on the provisions of the Code of Civil Procedure, the Law on Commercial Courts, the Code of Criminal Procedure or the Law on Prosecutors).
The Deputies decided to resume consideration of this item:

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting of 2009, in the light of information to be provided on general measures, particularly regarding the proposed legislative reform. 

14385/04
Oferta Plus SRL, judgments of 19/12/2006, final on 23/05/2007 and of 12/02/2008 (Article 41), final on 07/07/2008

The case concerns a violation of the applicant company’s right to a fair hearing and to the peaceful enjoyment of its possessions due to the three-year failure to enforce a final judgment given in its favour, followed by the unjustified extension of the time limit for lodging an appeal by the opposite party (violations of Article 6§1 and Article 1 of Protocol No. 1). The European Court found that by extending the time-limit for lodging requests for revision without giving reasons, and by allowing the case to be freshly examined as an appeal rather than as a genuine revision, the Supreme Court of Justice had infringed the principle of legal certainty and had interfered disproportionately with the applicant company's right to the peaceful enjoyment of its possessions.

The case also concerns a violation of the right of individual petition due to the institution of criminal proceedings against the chief executive of the company and the consequent impossibility for the applicant company’s representative to communicate with him during his detention without being separated by a glass partition (double violation of Art. 34). The European Court considered on the basis of the materials before it that there were sufficiently strong grounds to infer that the criminal proceedings against the chief executive had been aimed at discouraging the company from pursuing its case before the European Court. It also concluded that it had been impossible for him to discuss issues concerning his application before the Court with his lawyer with adequate confidentiality. 
Individual measures: 


1) Violations of Article 6§1 and Article 1 of Protocol No. 1: The European Court delivered its judgment on just satisfaction on 12/02/2008. 

• Information provided by the Moldovan authorities: The Supreme Court of Justice has accepted the applicant company’s request for revision, quashed all judgments delivered after the re-opening of proceedings and upheld the initial judgment in favour of the applicant company. The Supreme Court awarded the applicant company 16 000 MDL in respect of non-pecuniary damage. This judgment became final on 29/10/2007.

• Submission by the applicant company: The applicant complained that so far the judgment of the Supreme Court has not been implemented, and consequently the initial judgment delivered in its favour by the Chisinau Economic Court and awarding it 20 millions of MDL had not been enforced.  

• Information is awaited in this respect.


2) Violations of Article 34: The chief executive was released from detention in November 2006.
• Information provided by the Moldovan authorities: The chief executive of the applicant company was acquitted at first instance on 28/06/2007. On 12/10/ 2007, the Court of Appeal of Chisinau dismissed the appeal lodged by the public prosecutor. However this judgment is not final and may be challenged by appeal on points of law.

• Information is awaited in this respect.

General measures: 


1) Violations of Article 6§1 and Article 1 of Protocol No. 1: This case presents similarities to those of Luntre (1043rd meeting, December 2008), and of Popov No. 2 (Section 4.2) in which the Moldovan authorities are currently adopting measures to prevent new, similar violations. 

2) Violations of Article 34: this case presents certain similarities to that of Boicenco (Section 4.2). 

• However, the Moldovan authorities are invited to explain the grounds of these violations and to provide information about measures taken or envisaged to prevent new, similar violations. In any case, publication and dissemination of the judgment of the European Court are awaited. 

The Deputies decided to resume consideration of this item:

1
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.


- Cases concerning the quashing of final domestic judgments

19960/04
Popov No. 2, judgment of 06/12/2005, final on 06/03/2006

53773/00
Istrate, judgment of 13/06/2006, final on 13/09/2006

6923/03
Melnic, judgment of 14/11/2006, final on 14/02/2007

These cases concern a violation of the right to a fair hearing and to the peaceful enjoyment of possessions in that final judgments favourable to the applicants were quashed. The European Court found that by extending the time-limit for lodging requests for revision without giving any reasons to it, and by allowing the case to be freshly examined as an appeal rather than as a genuine revision, the Moldovan courts had infringed the principle of legal certainty and constituted a disproportionate interference with the applicants’ right to the peaceful enjoyment of his possessions (violations of Article 6§1 and Article 1 of Protocol No. 1). 

The Istrate case also concerns the partial non-enforcement of a domestic judicial decision (violation of Article 6§1).

Individual measures: In the Istrate and Melnic cases, the European Court awarded the applicants just satisfaction in respect of pecuniary damage (equivalent to the sums awarded by the national courts) and non-pecuniary damage.

• information provided by the Moldovan authorities as regards the Popov case: In the reopened proceedings, the first-instance court decided in favour of the applicant, giving him title to the property in question. This decision was appealed and is still pending before the Supreme Court of Justice. The execution of the judgment has been stayed until the Supreme Court of Justice delivers its judgment.    

• Information is awaited on the current state of the proceedings before the Supreme Court of Justice.  

General measures: 

• Information provided by the Moldovan authorities: The judgment of the European Court has been translated and published in the Official Journal of the Moldovan Republic (Monitorul Oficial) as well as on the official internet site of the Ministry of Justice (www.justice.md) and sent out to the authorities concerned. 

It would appear that the new Code of Civil Procedure entered into force on 12/06/2003. Therefore it remains to be assessed to what extent the new rules are in compliance with the Convention’s requirements.

• Information is thus awaited on the current rules governing the extension of the time-limit for lodging cassation applications. Information is also awaited on the measures taken or envisaged to ensure that judges comply with their obligations under the relevant provisions.

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting of 2009, in the light of information to be provided on individual and general measures.

32263/03
Tocono and Profesorii Prometeişti, judgment of 26/06/2007, final on 26/09/2007

The case concerns the unfairness of proceedings in which registration of a school founded by the applicants was disputed. The applicant alleged that that a judge on the panel of the Supreme Court of Justice was not impartial because his son had been expelled from the school and had threatened retaliation. 

The European Court considered that, under Article 23 of the Code of Civil Procedure, it was up to the judge in question to inform the parties of a possible incompatibility and considered accordingly that his impartiality was open to objective doubt (violation of Article 6§1).

Individual measures: As a result of the unfair proceedings, the Profesorii Prometeisti Foundation was struck from the list of founders of the school, while Tocono had been obliged to enter into association with three other entities. The European Court awarded just satisfaction in respect of the non-pecuniary damage sustained.

General measures:

• Information is awaited on publication and dissemination of the European court’s judgment. Information would also be useful on whether an aggrieved party may request the re-opening of proceedings in similar situations. 

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting of 2009, in the light of information to be provided on individual and general measures.
15084/03
Bimer S.A., judgment of 10/07/2007, final on 10/10/2007

The case concerns the violation of the applicant right to the peaceful enjoyment of its possessions by a Customs order, based on an amendment to the Customs Code, preventing the company from continuing to operate its duty-free business and withdrawing its existing licence to carry on business at a designated location. The Court of Appeal of Moldova considered that this decision violated section 43 of the Law on Foreign Investments since the applicant company was subject to this law, which established a special regime for duty-free trading. However this decision was subsequently quashed by the Supreme Court on the ground that the decision at issue, being limited to a precise location, did not deprive the applicant of the possibility of carrying out other activities at other places and thus did not interfere in its right to respect of its possessions.

The European Court found on the contrary that the decision was an interference in that right and there was nothing to authorise the reversal of the Appeal Court’s judgment (violation of Article 1 of Protocol 1). 

Individual measures: The European Court awarded just satisfaction in respect of the pecuniary damage sustained by the applicant company as a consequence of the violation (520.000 euros).
General measures: 

• Information is awaited on measures taken or envisaged bring the Customs Department’s regulations concerning duty-free trading into line with Section 43 of the Law on Foreign Investments and the requirements of the Convention. Information is also awaited on publication and dissemination of the judgment, in particular to the Customs authorities.
The Deputies decided to resume consideration of this item:

1
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures.

- 5 cases against the Netherlands
52391/99
Ramsahai and others, judgment of 15//05/2007 - Grand Chamber

The case concerns the failure by the respondent state in its obligation to conduct an effective investigation into the killing of Moravia Ramsahai, son and grandson respectively of the applicants (violation of Article 2). The victim was shot and killed by an officer of the Amsterdam/Amstelland Police Force on 19/07/1998, after he had drawn, and had begun to raise, a pistol towards two police officers present at the scene. 

The European Court found that the fatal shot fired by the police officer in question was “no more than absolutely necessary” (§288 of the judgment). However, the Court found that the subsequent investigation into the incident was inadequate and insufficiently independent.

The Court considered the investigation inadequate because the two police officers’ hands were not tested for gunshot residue, no reconstruction of the incident was staged, the weapons and ammunition of the officers were not examined, and no pictorial record of the trauma caused to the victim’s body by the bullet was made. In addition, the two officers were not kept separated after the incident and were not questioned until nearly three days later. According to the Court, the mere fact that appropriate steps were not taken to reduce the risk of collusion between the two or with other colleagues, amounted to a significant shortcoming in the adequacy of the investigation.

The Court considered the investigation lacked sufficient independence because the, independent State Criminal Investigation Department only became involved in the investigation 15½ hours after the incident had taken place. In the meantime, essential parts of the investigation, namely the forensic examination of the scene, the door-to-door search for witnesses and the initial questioning of witnesses, including police officers, were carried out by the Amsterdam/Amstelland Police Force, to which the officers involved (and some of the witnesses questioned) belonged.

Individual measures: The European court awarded just satisfaction in respect of non-pecuniary damage sustained. It established the facts surrounding the death of Moravia Ramsahai and in its assessment of those facts concluded that the force used by the police officer in question was “no more than absolutely necessary”. Thus, reopening the proceedings would not change the outcome.

Assessment: Under these circumstances, no further individual measure seems necessary.
General measures: The judgment was published in two legal journals in the Netherlands (NJB 2007/27 pp 1678-1679 and AB 2007/77).


1) Lack of independence of the investigation: according to the European Court’s judgment (§259), the duty system of the State Criminal Investigation Department was improved following a decision of the Amsterdam Court of Appeal of 23/06/2004, so that they can be at the place of the incident sooner.  As a consequence, the State Criminal Investigation Department reaches the scene of events on average within an hour or an hour and a half after an incident is reported. In addition, on 26/07/2006, following the Chamber judgment in this case, the Board of Prosecutors General issued a new Instruction on how to act in the event of the use of force by a (police) officer. This Instruction applies to all officials exercising police powers. Whenever an incident has taken place to which the Instruction applies, the investigation will be carried out by the State Criminal Investigation Department. The regional police force is to inform that department of the incident immediately. The duty officer of the State Criminal Investigation Department will proceed to the scene of the incident as quickly as possible. The local police are to take any necessary urgent measures, such as cordoning off the area concerned, caring for any casualties and taking down the names of any witnesses. They are not themselves to carry out any investigations unless and to the extent that their involvement is unavoidable. Any investigations that cannot be carried out by the State Criminal Investigation Department itself are done by the Internal Investigations Bureau of the police region concerned or by members of a neighbouring police force (§§260-264 of the judgment). 

• Assessment: In the light of this information, no further general measures seem necessary with regard to the findings of the Court concerning the lack of independence of the investigation.

2) Inadequacy of the investigation:

• Information provided by the Netherlands authorities (10/04/2008): The instruction of the Board of Prosecutors General mentioned above includes provisions (Articles 17 and 19) for the steps to be undertaken following casualties occasioned by the use of firearms by (police) officers.

• Information awaited: It would be desirable to receive the text of the instruction, in particular, Articles 17 and 19, in English.
The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures.
30810/03
Geerings, judgment of 01/03/2007, final on 01/06/2007 and of 14/02/2008, final on 14/05/2008

The case concerns the infringement of the applicant's right to be presumed innocent (violation of Article 6§2). The domestic court of appeal, on the basis of article 36e of the Criminal Code, issued an order (on 30/03/2001) for the confiscation of illegally obtained advantage in respect of thefts of which the applicant had been partially acquitted by a judgment of 29/01/1999. The appellate court indicated in this respect that the applicant's acquittal on some of the counts against him “did not lead to the conclusion that those offences, in view of their nature, may no longer be considered as ‘similar offences’ within the meaning of article 36e of the Criminal Code” and thus, pursuant to the same provision but contrary to the general rule on the burden of proof in criminal matters, the Prosecutor only had to establish that there was “sufficient indication” that the accused had committed the offences in order to obtain a confiscation order. 

The court of appeal accordingly found that there were sufficient indications that the applicant had committed the offences of which he had been acquitted and ordered the confiscation of alleged advantages obtained from those offences in addition to those of which he had been convicted. The Court of Cassation later upheld the judgment of the court of appeal.

The European Court considered that confiscation following on from a conviction is an inappropriate measure having regard to assets which are not known to have been in the possession of the person affected (as was the case here), the more so if the measure concerned relates to a criminal act of which the person affected has not actually been convicted. It further held that the court of appeal’s finding amounted to a determination of the applicant’s guilt without the applicant having been found guilty according to the law. 
Individual measures: The European Court awarded just satisfaction in respect of non-pecuniary damage. 

In domestic proceedings introduced by the Advocate General following the European Court’s judgment, by a judgment of 27/09/2007, the confiscation order of 30/03/2001 was reduced to an amount which corresponded to that of the offence for which he had been convicted by the judgment of 29/01/1999. The applicant subsequently withdrew his claim in respect of pecuniary damage before the European Court.

• Assessment: No further individual measure appears necessary.

General measures: The judgment was published in several legal journals in the Netherlands (EHRC 2007/61, pp 574-577, Delikt & Delinkwent 2007/6, NJB 2007/22 and JOL 2007/389 (Hoge Raad Strafkamer)).

• Latest developments (letter of 10/04/2008): The Board of Prosecutors-General, on 26/09/2007, issued a guideline for confiscation practice, which stipulates that no advantage obtained could be confiscated in respect of counts on which one had been acquitted, unless it was firmly established that the person concerned had derived an actual advantage from those counts. 

• Information is awaited regarding further possible measures taken or envisaged by the Netherlands authorities to ensure that future confiscation procedures are conducted in accordance with Article 6§2 of the Convention. It would be desirable to receive the translated text of this guideline.
The Deputies decided to resume consideration of this item:
1.
at the latest at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on payment of just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009 in the light of further information to be provided on general measures.

49902/99
Brand, judgment of 11/05/2004, final on 10/11/2004

48865/99
Morsink, judgment of 11/05/2004, final on 10/11/2004

The cases concern the provisional detention of the applicants (14 and 15 months respectively) pending availability of places in a secure psychiatric facility (violations of Article 5§1).

The applicants, who had been judged responsible for their acts, had been sentenced to imprisonment. In addition, because of problems of mental health, they were ordered to be detained in a secure psychiatric facility upon expiry of their sentences (respectively in 1994 and 1998). This was not a punitive measure but rather aimed at protecting society from the risks posed by the applicants.

The European Court found that the length of time the applicants had to wait was unacceptable. In addition, the Court stated that “[…] even a delay of six months in the admission of a person to a custodial clinic cannot be regarded as acceptable” (see §66 of the judgment in the case of Brand).

Individual measures: The European Court awarded just satisfaction in respect of non-pecuniary damage Compensation was awarded in domestic proceedings for the pre-placement detention. The applicants are no longer in pre-placement detention contrary to Article 5§1.

• Assessment: No further individual measure appears necessary. 

General measures: 

• Background: The Secretariat notes that the current legislation, which entered into force in 1997 (i.e. after the facts in this case), provides a maximum delay for placement in a secure institution of six months. The Minister of Justice may extend this period by three months at a time, if placement proves impossible. 

• Measures concerning the delay in admission to a custodial clinic: The Netherlands authorities have initiated measures to increase the capacity of secure psychiatric facilities, keeping in mind that following the judgments of the European Court and developments in domestic case-law, persons waiting for six months or more for placement in a custodial clinic need to be given priority. Thus in the years 2006/2007 the capacity of the concerned clinics was to be increased by a total of 260 places. 

In 2006 the capacity was expanded by 146 places and more increases were envisaged. On 16/08/2006, the Netherlands authorities have informed the Secretariat that despite these measures the waiting period has not been reduced to below 6 months in all cases as the number of confinements orders is still high and expanding capacity depends also on finding and appointing qualified staff. Accordingly, three-month extensions are not yet exceptional. In addition, a pilot programme has been initiated under which those in detention awaiting placement may receive treatment in order to shorten their subsequent stay at a clinic. 

• Measures regarding the creation of an effective remedy: If placement in a custodial clinic is not possible within six months, the person awaiting admission may receive compensation for each month spent waiting in detention. The Netherlands authorities also refer to a recent appeal judgment (of 27/04/2006) in which a waiting period of more than four months was found excessive and therefore needs to be compensated. In this judgment, reference was made to the findings of the European Court in these cases. 

• Latest developments (letter of 10/04/2008): The Supreme Court confirmed the appeal judgment on 21/12/2007. Consequently, a person awaiting admission in a custodial clinic for more than 4 months will receive compensation. This finding is applied in the Netherlands.

• Information is awaited on the progress of the ongoing expansion of the capacity of custodial clinics since 2006. Statistics regarding the average waiting period for placement in such clinics would be useful. In addition, information would be useful on whether the pilot programme mentioned above will become permanent in practice. 

The Deputies decided to resume consideration of these items at the latest at their 2nd DH meeting in 2009, in the light of information to be provided concerning general measures, in particular regarding the progress of the ongoing expansion of the capacity of custodial clinics since 2006 and the status of the pilot programme providing for treatment in detention centres during the waiting period. 

24919/03
Mathew, judgment of 29/09/2005, final on 15/02/2006

The case concerns the poor conditions of detention on remand and the detention regime the applicant suffered in the Aruba Correctional Institution (KIA) on Aruba, which in the European Court’s view amounted to inhuman treatment (violation of Article 3). 

When establishing the facts, the European Court considered the applicant’s mental condition even if no psychiatric or psychological examination of the applicant had been undertaken. It noted that the applicant’s behaviour in detention was characterised by his continued inability to adapt to the exigencies of prison life and his lack of response to normal prison discipline. Thus, it was apparent for the European Court that he was, while detained, suffering from a disturbance the precise nature of which the European Court did not determine but which resulted in an increased propensity to recalcitrant and even violent behaviour. The European Court accepted that the authorities found him impossible to control except in conditions of strict confinement. However, it found that the Aruban authorities were aware that the applicant was a person unfit to be detained in the KIA in normal conditions and that the special regime designed for him was causing him unusual distress. While the Court accepted that accommodation suitable for prisoners of the applicant’s unfortunate disposition were non-existent at the relevant time, it found that the respondent authorities could and should have done more, for example, to execute the judicial order in another part of the Netherlands. It also found that “the applicant was kept in solitary confinement for an excessive and unnecessarily protracted period, that he was kept for at least seven months in a cell that failed to offer adequate protection against the weather and the climate, and that he was kept in a location from which he could only gain access to outdoor exercise and fresh air at the expense of unnecessary and avoidable physical suffering”.

Individual measures: The European Court awarded the applicant just satisfaction in respect of the non-pecuniary damages he sustained. He was released on 30/04/2004. 
• Assessment: No further individual measure seems necessary.

General measures: 

• Information provided by the authorities of Netherlands: The European Court’s judgment was published in several legal journals in the Netherlands (NJCM-Bulletin 2006, no. 4, p. 529-543, NJB 2005, no. 45/46, p. 2377-2378, and ECHR 2005, no. 11, p. 1084-1096). Furthermore, the KIA has recently been renovated, as a result of which the prison cells and the place designated for outdoor activity are now on the ground floor. 

• Latest developments (letter of 10/04/2008): Disciplinary cells have been renovated (Beds and extra ventilation elements as well as a cell bell system are installed. The exercise cage is equipped with a bench). Following the publication on 29/01/2008 of the most recent CPT report (2008)2 about its visit to Aruba in June 2007, the State Secretary of Internal Affairs and Kingdom Relations requested the governors of Aruba (and the Netherlands Antilles) to report every six months. The Aruban Ministry of Justice set up of a Commission on the Supervision of Prison Cells and Treatment of Detainees to supervise the adjustment of the prisons and to deal with legal, individual and personnel aspects. In addition, special attention will be paid to education and to expanding of prison staff and police personnel.

• Further information is awaited on a possible policy to transfer such “problem prisoners” to other territories of the Kingdom of the Netherlands if necessary, and on the status of psychological and psychiatric treatment available at the KIA.
The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of further information to be provided on general measures. 

- 1 case against Norway

12148/03
Sanchez Cardenas, judgment of 04/10/2007, final on 04/01/2008

- 300 cases against Poland

46702/99
Dzwonkowski, judgment of 12/04/2007, final on 12/07/2007

This case concerns the inhuman treatment suffered by the applicant when arrested by the police and transported to the Warsaw Sobering-up Centre in June 1997 (substantive violation of Article 3).

The European Court considered that the government had advanced no consideration to explain or justify the use of force. It concluded that, given the severity of the applicant's injuries, attested to by the doctor at the Sobering-up Centre, the use of force by the police had been excessive and unjustified. The Court referred to criminal proceedings brought against the applicant for causing bodily harm to the policemen and the findings of the effect that it was clear that the applicant had been beaten up by the police.

The case also concerns the absence of any effective investigation into the circumstances of the incident (procedural violation of Article 3). The European Court noted that the prosecution had dropped the criminal complaints brought by the applicant against the police, despite the medial report and the findings of the Wołomin Court. The European Court found that the investigation had been superficial and lacking in objectivity and had resulted in a decision which was contradicted by the facts.

Individual measures: The European Court awarded the applicant just satisfaction in respect of non-pecuniary damage. 

• Information submitted by the authorities (29/07/2008): The applicant may request the reopening of the discontinued proceedings (concerning his ill-treatment) under Article 327 of the 1997 Code of Criminal Procedure. 

• Assessment: No further individual measure seems necessary.

General measures: 

1) Substantive violation of Article 3: According to the Police Act of 1990, police officers may apply only such coercive measures as correspond to the requirements of a given situation and are necessary to ensure that their orders are obeyed. Thus in this case the violation resulted from the abusive actions of the police officers.

2) Procedural violation of Article 3: This violation resulted from the public prosecutor's decisions which contained conclusions unsupported by a careful analysis of the facts.  Information provided by the Polish authorities: The European Court’s judgment has been published on the website of the Ministry of Justice www.ms.gov.pl/re/re_wyroki.php. 
and disseminated to police officers.

In 2007 the network of Human Rights Advisers to the Chief Commander and Province (Voivodship) Commanders of Police, established in 2005, were given full-time positions. Their tasks include, inter alia, training police officers, promoting police conduct in accordance with international human rights standards and monitoring police operations. Particular importance is given to monitoring police activity: On 29/05/2008 there was a meeting of the Inter-Ministerial Committee for Matters Concerning the European Court at which the Head of the Department for Control, Complaints and Petitions at the Ministry of Interior and Administration reported that about 20,000 complaints lodged about police activity were currently being examined. Preliminary statistical data will be available soon. 

In addition, in November 2007 the National Police Headquarters drafted an action plan to implement recommendations by the Council of Europe Commissioner for Human Rights, the CPT and the European Court’s judgments, which includes the setting-up of a special body to scrutinise the observance of human rights by the Police when having recourse to the use of force. There is currently discussion about whether this special body should be established as an independent body with quasi-prosecutorial powers or as an advisory body for police commanders. On 28/05/2008 a workshop took place on this issue in Strasbourg.
• Information is awaited on the dissemination of the European Court's judgment also to public prosecutors and criminal courts as well as on the implementation of the action plan, in particular, the setting-up of the special human rights body for the police, and statistical data on the examination of complaints about police activity.
The Deputies decided to resume consideration of this item:

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided concerning the payment of just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided concerning general measures.

55339/00
Różański, judgment of 18/05/2006, final on 18/08/2006

The case concerns a violation of the applicant's right to respect for his family life due to the obstacles placed in the way of his attempts to establish his paternity of a child (violation of Article 8).

From 1990 to 1994, the applicant lived with B.F., who gave birth to a boy, D. Following the break-up of their relationship, B.F. went into hiding with the child, with whom the applicant consequently lost contact. Having no locus standi under the applicable law, the applicant brought two suits, the first before the court of first instance requesting the designation of a legal guardian for the child who could bring an action on the child's behalf in the context of a paternity suit. He also applied to the pubic prosecutor to have such an action brought in his own behalf. The prosecutor dismissed his request in view of the risk of two parallel actions both aiming at the same result. In November 1995, the applicant abandoned his action before the court of first instance.

Then in July 1996 B.F.'s new companion, J.M., recognised the child as his own by a simple declaration which was validated by the court of first instance in proceedings to establish parental authority.

The applicant lodged several requests before the courts and the prosecutor with a view to contesting this recognition but these were rejected, from August 1996 to November 1998 on the ground that D.'s affiliation had already been established.

The European Court found that the violation found was due in general terms to the fact that there was no procedure directly accessible to the applicant by which he might claim the establishment of his paternity, the introduction of such a procedure being within the discretion of the authorities (§§73, 76). It also noted the absence in domestic law of any guidelines concerning how the relevant authorities should exercise such discretion, in the light of whether or not it is advisable to review a paternal relationship already established in law. In this respect the European Court considered that the authorities had exercised this power superficially in dealing with the applicant's requests to contest J.M.'s paternity.

Individual measures: The European Court awarded the applicant just satisfaction in respect of non-pecuniary damage.

• Information provided by the Polish authorities (982nd meeting, December 2006, and letter of 07/01/2007):

The applicant has no access to his presumed child and is living in a hostel for persons of no fixed abode.


1) Proceedings to annul the recognition of paternity: The Polish authorities indicate that Article 86 of the Family and Guardianship Code provides a potential remedy for the applicant: recognition of paternity may be contested following proceedings initiated by a prosecutor. Such proceedings may be brought at any time; there is no prescription. The applicant has no locus standi in such proceedings but he may lodge a request with the prosecutor responsible for the district where the mother and recognised father of the child live, to initiate them. The prosecutor then takes a decision taking account of biological criteria as well as the interest of the child.


2) Proceedings to establish paternity: Following the amendment of Article 84 of the Family and Guardianship Code in 2004 (see below) this procedure is now open to the presumed father of the child provided that the recognition of JM's paternity had first been annulled.

• Bilateral contacts are under way to assess the applicant’s current situation and whether further individual measures are necessary. 

General measures:

1) Procedure to establish paternity: 
• Measures already taken (information provided by the Polish authorities at the 982nd meeting (December 2006) and in their letter of 07/01/2007): Following the declaration of the Constitutional Court on 28/04/2003 that article 84 of the Family and Guardianship Code was unconstitutional, the article was modified on 17/06/2004 (in force on 19/07/2004) and now also allows presumed fathers also to bring actions to establish paternity. 


2) Procedure to annul the recognition of paternity 
• Information provided by the Polish authorities (letters of 07/01/2007 and 24/08/2007): The absence of a locus standi for presumed fathers in proceedings of this type does not call for any change in the procedure. The purpose of limiting locus standi to the public prosecutor, the child or its mother is to protect the rights of mother and child should a man suddenly claiming to be the father contest a paternity already established.

This approach has been confirmed by the Constitutional Court's judgment of 17/04/2007. The Constitutional Court found that the provision of Article 81 of the Family Code allowing a child to challenge a recognised paternity was not contrary with the Polish Constitution insofar as it does not grant such a right to the biological father. 

• Assessment: the Secretariat notes that, although the problem of the absence of locus standi for presumptive fathers in proceedings to establish paternity has been resolved (see point 1 above) the European court also criticised the fact that there are no guidelines in Polish law on how the competent authorities are to exercise their discretionary power with regard to the desirability of calling into question paternities already established.


3) Information on the current practice of public prosecutors concerning annulment of the recognition of paternity: In exercising their powers with regard to the desirability of calling into question paternities already established, prosecutors have to apply certain rules. First, they must establish whether the recognition of paternity was admissible under the provisions of law and the circumstances in which it took place. Then they check whether the man who recognised the child was aware of the fact that he was not its biological father, whether his declaration of paternity recognition was not legally flawed and the validity of the mother's consent. Lastly, the prosecutor examines whether the annulment of paternity recognition would be in the child's interest. 
• Information is awaited as to how such guidelines have been adopted. A copy of the text would be also useful. 

The Deputies decided to resume consideration of this item:

1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided concerning the payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of the outcome of bilateral contacts and information to be provided on the applicant's situation as well as individual and general measures.

77765/01
Laskowska, judgment of 13/03/2007, final on 13/06/2007

This case concerns the lack of effective access to the Supreme Court on account of the Regional Court’s flawed interpretation of domestic law (violation of Article 6§1). In 2000, the applicant seised the Regional Court to request legal aid with a view to lodging an appeal on a point of law in proceedings concerning her entitlement to a maintenance allowance. 

The Regional Court dismissed her appeal on the ground that no such appeal was available in cases of this kind. The applicant nonetheless lodged an appeal herself, without legal assistance, but in September 2000 the Regional Court rejected it on the ground that legal representation was compulsory in such proceedings. The applicant appealed against this decision, and in January 2001 the Supreme Court indicated that the applicant was entitled to appeal on a point of law this case, but dismissed her appeal on formal grounds, namely the late lodging of the appeal and the absence of legal representation. 

The European Court found that the applicant could not be held responsible for the error committed by the Regional Court. 

Individual measures: The European Court awarded the applicant just satisfaction in respect of non-pecuniary damage. 

It should be noted that Article 168§1 of the Code of Civil Procedure provides a possibility of leave to appeal out of time, if a party was not able to perform a measure within the prescribed time-limit through no fault of his/her own (see § 33 of the judgment).

• Information is awaited on the applicant’s situation in order to assess whether individual measures are necessary.

General measures: The violation resulted from the Katowice Regional Court’s erroneous premise that an appeal on a point of law was not available in the applicant’s case in the light of the provisions of the Code of Civil Procedure as in force at the material time. However, since then the provisions of Code concerning appeals on points of law have been amended. 

Concerning the refusal to provide the applicant with legal assistance in the appeal proceedings before the Regional Court, the European Court did not find it necessary to examine whether it amounted to a breach of Article 6§1 (§62 of the judgment). The problem of not granting legal aid for lodging an appeal on points of law is being examined in the case of the Tabor (judgment of 27/06/06, final on 27/09/06, Section 4.2 of this meeting). 

• Information is awaited on publication of the European court’s judgment and its dissemination to appellate and regional courts, as well as on the provisions currently in force concerning the possibility of lodging an appeal on points of law in similar cases and on other measures taken or planned by the authorities to avoid new, similar violations. 

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.

59444/00
Kania, judgment of 10/05/2007, final on 10/08/2007

23779/02
Kozłowski, judgment of 23/01/2007, final on 23/04/2007

These cases concern the violation of the applicants’ right of access to a court due to domestic courts' refusal to exempt them from court fees (violation of Article 6§1). 

In the Kania case, the applicant as a child had an accident at his state primary school in which he lost the sight in his right eye. In 1994 he lodged a civil action against the State Treasury for compensation and the increase of invalidity pension previously determined in a court decision and was initially exempted from court fees. Consequently, his claims were partially allowed, but those for non-pecuniary damage were dismissed. The applicant lodged a cassation appeal against the Wroclaw Court of Appeal judgment of 11/04/2000 and applied for an exemption from court fees in these proceedings. However, this request was dismissed by the same court on 08/09/2000. As the applicant did not pay the court fees, on 20/09/2000 the Wrocław Court of Appeal rejected his cassation appeal. His interlocutory appeal against this decision was rejected on 17/11/2000, because of non-payment of court fees pertaining to this appeal, even though the applicant had applied for their exemption. 

In the Kozłowski case the applicant lodged a civil action seeking to have a notarial deed declared null and void and requested an exemption from court fees. His motion was dismissed by a final decision of 24/10/01 of the Poznań Court of Appeal. 

In both cases the European Court found that the judicial authorities failed to secure a proper balance between the interest of the state in collecting court fees and the interests of the applicants in pursuing their civil claims. 

Individual measures: The European Court awarded the applicants just satisfaction in respect of non-pecuniary damage. In the Kania case, at the stage of cassation appeal proceedings, the applicant’s claims for compensation amounted to 500 000 PLN (approximately EUR 125 000). In the Kozłowski case, the applicant’s civil action was related to a property whose value amounted to 1 000 000 PLN (approximately EUR 250 000). As the applicant failed to pay the required court fees, his statement of claim was returned to him on 20/12/2001. 

• Information is awaited on the applicants’ current situation in order to assess whether individual measures are necessary.

General measures: 

1) Legislative measures: This case presents similarities to the Kreuz case (judgment of 19/06/01) (Section 6.2), in which measures have been already taken. The Diet adopted a new Act on court costs in civil cases. This law entered into force on 2/03/2006, and brings together in a single text questions of general principle related to the imposition of costs, their amount and procedures for exemption, these questions having previously been determined by different sets of rules (in particular the 1967 Act on court costs and the Civil Code). The new law provides fixed amounts for costs in most court proceedings; previously, the general rule was that costs should be proportional. In addition, they simplify the calculation of proportional costs, which remain applicable in most disputes over assets. At present, proportional costs are equivalent to 5% of the value of the asset in dispute, with a minimum of 30 PLN and a maximum of 100 000 PLN. The new law also lays down the rules for exemption from costs. Parties to a dispute may be exempted, in whole or in part, by the judge if they make a declaration to the effect that they could not pay them without risking their living or that of their family. Such declarations must be accompanied by a detailed statement of their financial situation. The possibility of exemption is available equally to physical and legal persons as well as organisational entities without legal personality.

2) Other measures: Even though the 2005 Act on Court Costs provides a new scheme for fixing such fees, the rules for exemption remain general. Exemption from such fees depends of the courts’ assessment of the individual circumstances of any case. In these two cases, the violations were due to the judicial authorities’ assessment of their overall circumstances, which led to refusals of exemption contrary to the requirements of the Convention. In this context, some specific features of these cases should be noted.

In the Kania case, the European Court observed that the Wrocław’s Court of Appeal’s decision of 08/09/2000 contained no reasons, as no appeal lay against that decision. A similar issue is being examined in the context of the Tabor case (judgment of 27/06/2006, final on 27/09/2006, Section 4.2), in which the applicant's legal aid request was rejected by the second-instance court without invoking any reasons for it. Moreover, in the Kania case the European Court also underlined that there was much at stake for the applicant in the domestic proceedings. 

In the Kozłowski case, the European Court noted that the judicial authorities assessed his financial situation solely on the ground that he must have lived with his wife and shared a household with her, although he had been married under the system of separate ownership and did not indicate where he lived. 

• Considering the specific circumstances in the Kania and Kozłowski cases, information is awaited on publication and dissemination of these two judgments to the competent civil courts.
The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting of 2009, in the light of information to be provided on individual and general measures, in particular the dissemination and publication of the judgments of the European Court to the authorities concerned.


- Cases concerning deficiencies in the legal aid system

8932/05
Siałkowska, judgment of 22/03/2007, final on 09/07/2007

59519/00
Staroszczyk, judgment of 22/03/2007, final on 09/07/2007

These cases concern violations of the applicants' right of access to a court due to the refusal of their lawyers appointed ex officio to assist them in filing and lodging appeals on points of law, thus effectively depriving them of access to the Supreme Court (violations of Article 6§1).

In the Siałkowska case, in December 2004 the applicant's lawyer met her three days before the expiry of the time-limit for appeal and then wrote explaining that in his opinion such an appeal did not offer reasonable prospects. In the Staroszczyk case the lawyer was unreachable for almost seven months after the appellate court's judgment had been delivered. Eventually, in January 2000, he informed the applicants that there were no grounds for filing a cassation appeal. 

The European Court emphasised the importance of an effective, functioning legal profession to provide a fair administration of justice. However, when examining the circumstances of these cases, it had regard to the specific features of the Polish legal aid system and observed that the refusal of legal aid by a lawyer should meet certain conditions. In this respect the applicable regulations laid down no time-limit for lawyers to inform clients of their intention not to submit an appeal, nor did they oblige lawyers to prepare legal opinions on the prospects of appeals. 

Consequently, in the first case the short time left for the applicant to prepare an appeal on point of law deprived her of a realistic opportunity of having the case brought before the Supreme Court. In the second case the absence of a refusal in written form left the applicants without the information they needed concerning their legal situation and the chances of having their appeal accepted by the Supreme Court. 

Individual measures: In both cases the European Court awarded the applicants just satisfaction in respect of non-pecuniary damage. In the first case the domestic proceedings concerned the applicant's claim for a widow's pension from the social insurance authority. It was dismissed by a final judgment of the Wrocław Court of Appeal of 02/09/2004. In the second case, the applicants brought an action against the State Treasury concerning the allocation of a plot in the context of expropriation proceedings. Their claims were dismissed on 25/05/1999 by a final judgment of the Warsaw Regional Court.

• Information provided by the Polish authorities (07/07/2008): The applicants have thus far not availed themselves of the possible remedies of re-opening of civil proceedings or reinstatement within the time-limit for lodging a cassation appeal.

• Assessment: No further individual measure seems necessary. 

General measures: Both violations resulted from deficiencies in the Polish legal aid system. 

In this respect the European Court noted, among others things, that in its judgment of 31/03/2005 the Polish Constitutional Court had observed that the applicable law at the material time on the admissibility conditions for appeals on points of law had given rise to serious interpretational difficulties and discrepancies in the case-law of Polish courts (§§ 50 and 135 of the Staroszczyk judgment). 

• Information provided by the Polish authorities (letters of 04/12/2007 and 07/07/2008):  

1) Action taken by the judiciary and the Ministry of Justice: The presidents of appeal courts have requested all judges within their jurisdiction to include in all letters concerning legal aid sent out to the Bar information to the effect that a lawyer has been appointed to provide legal aid to lodge an appeal on points of law and the relevant time-limits. 

The Ministry of Justice also wrote to the President of the National Bar Council a letter asking the presidents of regional bar councils to inform advocates when they have been appointed to assist a party in proceedings concerning an appeal on points of law.

2) Regulations and practice of the Bar: The Bar Act of 1982 provides no time-limit for lawyers to inform their client and the appointing body of their legal opinion concerning the case. However, this should be done without delay under §57 of the resolution of the National Bar Council of 10/10/1998 - the Body of Ethical Rules.

On 15/09/2007 the National Bar Council adopted a resolution in which it recalled that an advocate may refuse to lodge an appeal on points of law if he or she sees no grounds for lodging it. Such grounds must be examined without delay. Refusal to lodge such an appeal shall be addressed in writing and without delay, to the client and the president of regional bar council. The advocate must also inform the competent court promptly.

These resolutions are internal rules of the Bar. However lawyer who fails to observe them may be liable to disciplinary proceedings under Article 80 of the Bar Act.

Where an advocate appointed ex officio has refused to lodge a cassation appeal, the regional bar council does not in principle appoint another, although there have been exceptions (one example was provided by the Bialystok regional bar association). 

3) Reform envisaged by the Commission on codification of Civil Law: The Commission on codification of Civil Law agreed to review the functioning of the system of civil proceedings at the stage following the delivery of a final second-instance judgment and preceding the lodging of an appeal on points of law, in particular the system of legal aid. The Commission approved the idea of modifying Article 117 of the Code of Civil Procedure on appointing ex officio lawyers. This amendment should allow the parties receiving legal aid to choose their lawyer. 

The Commission also supported the idea of introducing detailed regulations on lawyers’ refusal to lodge an appeal on points of law, especially by requiring a written form and fixing a time-limit. The Commission is also contemplating the introduction of an obligation upon judges to provide reasons for refusing to appoint a lawyer for the purpose of lodging an appeal on points of law, as well as measures to ensure observance of time-limits for lodging cassation appeals where legal aid has been applied for. Once the Commission has concluded its preliminary work on the draft, the draft amendments will be transmitted to the Legal and Legislative Department of the Ministry of Justice.

4) Legal amendments undertaken regarding cassation proceedings: On 22/12/2004 the Code of Civil Procedure was amended as regards the provisions governing cassation complaints (Article 398), fixing, inter alia, a two-months time-limit for lodging complaint after the service of a written decision (entry into force on 05/02/2005; Journal of Laws of 2005, No. 13, item 98).

5) Possibility to seek compensation for an attorney’s misconduct before a civil court: Based on a general rule of the attorney’s liability for incorrect or negligent conduct, a party may seek compensation before a civil court against an ex officio lawyer who refused to lodge an appeal on points of law (cf. Supreme Court’s judgment of 18/04/2002, II CKN 1216/00; and Gdansk Court of Appeal’s judgment of 25/11/2005, I Aca 1092/05). The following general conclusions may be drawn from this judgment:

(a)
Under Polish law, a party may file a compensation claim against an ex officio attorney for misconduct when representing it. 

(b)
An ex officio attorney is obliged to submit in due time to the party and the court reasons in writing for refusing to lodge a cassation complaint.

(c)
The right to have a case examined by the Supreme Court constitutes a personal right under Articles 23, 24 and 448 of the Civil Code.

(d)
The burden of proof for compliance with this right is incumbent on the attorney.

(e)
In compensation proceedings the court examines the prospects of success of a cassation appeal. Accordingly, if there had been sufficient prospects of success, the party is entitled to compensation for pecuniary damage. Otherwise, only damage for the violation of the personal right may be obtained.


6) Complaint for declaring a final decision incompatible with the law before the Supreme Court: Since 05/02/2006 another alternative remedy is available for a party whose ex officio lawyer had refused to lodge an appeal on points of law, namely a complaint before the Supreme Court under Article 424 et seqq. of the Code of Civil Procedure for declaring an appellate judgment incompatible with the law. Such a finding by the Supreme Court entitles the successful party to seek compensation from the State Treasury, for example, under Article 4171§2 of the Civil Code, for damage sustained on account of the adoption of a judgment contrary to the law.

• Information is awaited on the follow-up given to the legislative reform envisaged by the Commission on the codification of Civil Law (see point 3 above). Publication of the European Court's judgments and their dissemination to competent courts and the Bar would in any event be useful, at least as a provisional measure.

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting in 2009, in the light of further information to be provided on general measures.
12825/02
Tabor, judgment of 27/06/2006, final on 27/09/2006
This case concerns a violation of the applicant's right to a fair trial (violation of Article 6§1).The applicant, who had been dismissed from his employment in 1997, took legal action with a view to obtaining his reinstatement. However, in a judgment of December 1998, the Katowice District Court awarded him compensation but did not order his reinstatement. This judgment was upheld by the Katowice Regional Court on 18/11/1999. With a view to appealing on points of law, the applicant applied for legal aid, referring to his difficult financial situation. Receiving no reply to this application, he proceeded to lodge the appeal himself in December 1999. On 17/01/2000 the Katowice Regional Court dismissed both his application for legal aid, without giving any reason, and his appeal in cassation on the ground that it had not been lodged by an advocate as required by law. The applicant appealed these decisions before the Supreme Court but without success.

The European Court considered that the principle of fairness should have obliged the regional court to give reasons for rejecting the applicant's legal aid request and noted that the decision was issued a month after the time-limit for lodging a cassation appeal. As a result, the applicant had had no realistic chance of obtaining the assistance of an advocate of his choice with a view to lodging his cassation appeal or of taking his case to the Supreme Court, before which legal representation was obligatory. 

Individual measures: The European Court granted the applicant just satisfaction in respect of non-pecuniary damage. Before national courts, he received the maximum compensation available for dismissal from employment.

The issue of reopening of civil proceedings is currently being examined in the context of the Podbielski and PPU Polpure case (judgment of 26/07/2005, final on 30/11/2005, Section 4.1). 

• Information provided by the Polish authorities: The Supreme Court, in its decision of 17/04/2007 on the applicant’s request to re-open the proceedings, found that re-opening the civil proceedings was an appropriate way to remedy the violation found by the European Court, and that the regional court in charge of the request had to interpret the relevant provisions of the Code on Civil Procedure in conformity with the European Court’s judgment and remedy the violation found. Consequently, by decision of 19/06/2008 the Katowice Regional Court re-opened the civil proceedings which had been closed by decision of 17/01/2000 and decided to examine the applicant’s request for reinstatement of the time-limit for lodging the cassation appeal at a session to be held in camera. The date of this hearing has not been fixed. 

Unlike its earlier findings of 19/10/2005 (cf. cases of Podbielski and PPU Polpure, Section 4.1), in which the Supreme Court had taken the view that Article 401 of the Code of Civil Procedure could not provide a legal basis for a request for re-opening proceedings after the European Court’s finding of a violation of access to a tribunal, the above Supreme Court ruling of 17/04/2007 made it clear that Article 401 item 2 of the Code of Civil Procedure provides the legal basis for re-opening of civil proceedings, in which a party had been deprived of the possibility to act. It found that the applicant had been deprived of a possibility to act because the decision refusing legal aid lacked any reasons and was issued after the time-limit had passed for lodging a cassation appeal.

• Information is awaited on progress in the re-opened civil proceedings.

General measures: As regards the rejection of the applicant's legal aid request by the Katowice Regional Court without invoking any reasons for it, the European Court noted that under the applicable provisions of procedural law, the court had not been obliged to give any reasons for such a refusal. However, in the circumstances of the case, the principle of fairness required the court to give reasons for rejecting the applicant's request (§§ 44-45 of the judgment). Moreover, according to the Supreme Court's case-law, no appeal lay to this jurisdiction against an interlocutory decision on legal aid given by a second-instance court (§21). 

• Information provided by the Polish authorities (letters of 30/03/07 and 4/12/07): 

1) Action plan: The Polish authorities have drawn up a “Plan of action with regard to the execution of the ECHR judgments”, under which the Minister of Justice has undertaken to send out the judgment to judges, along with a circular drawing their attention on the Court's findings and especially the necessity of giving reasons for refusing legal assistance, taking into account the principle of the fairness in trial. Examination of requests for legal aid at the stage of lodging an appeal on points of law should be included in the scope of the administrative supervision by presidents of courts. Moreover, the Minister was to suggest that they inform the relevant regional bar associations about the judicial decisions on appointing ex officio lawyers and suggest that regional bar associations should inform the lawyers concerned about such decisions. 
An overview of the provisions of the Code of Civil Procedure was foreseen so as to assess whether amendments to the law are needed to protect parties who have been granted legal aid against the risk of non-observance of the time-limit for lodging appeals on points of law and to oblige courts to give reasons for decisions refusing legal aid for such purpose. 

These tasks were to be accomplished by the end of May 2007 at the latest.

2) Measures taken: Letters have been sent out to courts and the Bar, to draw judges’ and lawyers’ attention to decisions on appointing ex officio lawyers (see the Siałkowska case, Section 4.2).

Moreover, the Commission for the Codification of Civil Law is considering the possibility of introducing an obligation upon courts to give reasons for refusing to appoint a lawyer for a cassation appeal as well other measures to ensure observance of time-limits for lodging such appeals where legal aid has been requested.
The judgment was published on the website of the Ministry of Justice www.ms.gov.pl.
• Information is awaited on the implementation of the action plan, and in particular on the dissemination of the European Court’s judgment to domestic courts (including the Supreme Court) as well as on follow-up of the draft legislative reform.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures and individual measures, if necessary.

- 171 cases of length of civil proceedings before civil and labour courts

Interim Resolution CM/ResDH(2007)28
(see Appendix for the list of cases in the Podbielski group)

These cases concern the excessive length of certain civil proceedings (violations of Article 6§1). In the Lizut-Skwarek, Chyb, Sobczynski and Tur cases, the European Court also found a violation of the right to an effective remedy (Article 13).

In the Górska, Kroenitz, Krzak and Zynger cases, the European Court found that, having regard to the applicants’ age special diligence was required from the Polish authorities in handling the case. Also, in the Durasik, R.P.D., Koblański, Sibilski and Irena Pieniążek cases, the European Court noted that having regard to what was at stake for the applicants (respectively compensation for bad medical treatment in the first two cases, compensation for wrongful conviction and unjustified detention, divorce and protection of personal rights) special diligence was required from the domestic courts in handling them.

As far as the Orzeł, Pachnik and Rychliccy cases are concerned, the Court indicated that the proceedings (which dealt with compensation claims for medical malpractice and in respect of an accident) were of considerable importance for the applicants.

The cases of Lipowicz, Marszał, Mejer and Jałoszyńska, Wiatrzyk, Czech and Kędra concern the excessive length of certain proceedings before labour courts (proceedings in which the applicants sought reinstatement). In all these cases, the European Court noted that the domestic courts should have handled the cases with special diligence, taking into consideration what was at stake for the applicants.

Moreover, the case of H.N. concerns a violation of the applicant's right for respect of his family life (violation of Article 8). This violation was due to the authorities’ lack of adequate and effective efforts to ensure the return of the children of the applicant, a Norwegian national, in proceedings based on the Hague Convention of 1980 on the Civil Aspects of International Child Abduction. The European Court criticised in particular the periods of inactivity before courts, the bailiff's omissions in preventing the escape of the applicant’s ex-wife  with the children and the lack of action by the Ministry of Justice and the police following the information received from the Norwegian Central Authority.

Individual measures:


1) Violations of Article 6§1: In most of the cases the Polish authorities have provided information on the progress of the proceedings which were still pending when the European Court rendered its judgments. In certain cases the domestic proceedings have been already closed (Fojcik, Górska, Hulewicz, Krzak, Mączyński, Malinowska-Biedrzycka, Pachnik, Wyszczelski).

Moreover, the Polish authorities indicated that measures to accelerate the proceedings (e.g. the cases were placed under the administrative supervision of the president of the court and of the ministry of justice; the president of the competent court was urged by the Ministry of Justice to give priority to the applicants’ cases, etc.) had been taken in most of these cases. 

• Information is expected on the state of proceedings and their acceleration, if need be, in the cases of Kwiatkowski and Romaniak. 


2) Violation of Article 8 in the case of H.N.: The three children have been returned to the applicant. 

• Assessment: no further individual measure is necessary.

General measures: 


1) Statistics: In 2007 the number of new cases brought before the Polish courts amounted to 10 682 000 (5,6% more than in 2006). During that year 12 373 000 cases were pending (6,6% more than in 2006) and 10 683 000 cases have been completed (7,7% more than in 2006). Concerning civil cases, the number of completed cases exceeded the number of new cases, except in those concerning registration of companies and other entities and certain family law cases.

2) Structural measures to cut the duration of court proceedings and reducing the existing backlog 

• Measures taken: reform of the court system, recruitment of new judges, assessors and law clerks (referendarze sądowi), better administrative organisation of courts and case-management, improvement of the efficiency of the activity of court experts and of the execution of judgments, implementation of information technology resources, adoption of special measures to reduce the backlog of certain specific courts (particularly in Warsaw), increase in courts’ budget, etc (for more details see Interim Resolution CM/ResDH(2007)28).

• Further measures taken and/or envisaged following the Interim Resolution:

- Between 2006 and 2007 the number of judges and court staff increased (up to 8 599 judges, 2 714 judges’ associates and 1 524 law clerks at the end of 2007). 

- The Ministry of Justice (the Office for Analysis and Posts in Common Courts) is preparing a study on  “map of courts’ workload” in order to determine the ensure a balanced division of workload between courts and court staff.

- In 2007 several courts were re-organised by the creation of new sections and/or courts.

- The budget of the judiciary has increased in the last few years. In 2007 common courts’ expenses amounted to PLN 4 723 161 000. The Budgetary Act for 2008 (of 23/01/2008) allocated the amount of PLN 5 116 404 000 to their expenditure.

- Concerning court premises, in 2007 twelve investments were finalised, by which a surface of 38 762 sq. m was added and a surface of 6,830 sq. m was modernised.

- As regards computerisation, by the end of 2007 relevant software was introduced in 203 sections of 163 courts. Consequently all courtrooms (4,200) are now equipped with computers. In 180 courts and prosecutors’ offices the LAN network has been set up. Moreover, the implementation of a computerised central database for land registers is in progress. 

3) Supervisory measures: the Minister of Justice is also involved in analysing the causes of delay in judicial proceedings in the framework of the exercise of its competence of administrative supervision of courts' work.

• Further measures taken and/or envisaged following the Interim Resolution: In the document “The Trends in the Supervision of Common Courts in 2008” the Minister of Justice indicated as a priority the systematic control of the efficiency and speediness of judicial proceedings in the light of the Convention requirements.

4) Legislative measures: following amendments to the Civil Procedure Code, certain types of court procedures have been simplified. Moreover, a mediation procedure has been made available recently.(for more details see Interim Resolution CM/ResDH(2007)28).

• Further measures taken and/or envisaged following the Interim Resolution: On 20/03/2007 another amendment to the Civil Procedure Code entered into force. It aims at simplifying the examination of cases concerning economic activities and enlarging the competences of law clerks (referendarze sądowi) so that the judges’ workload be alleviated in civil cases. Moreover, a group of expert in the Ministry of Justice is currently elaborating a report on foreseen amendments to the legislation on procedural rules (in particular the Civil Procedure Code). The Council of Ministers also approved a very first draft law on electronic proceedings in the summary proceedings (Articles 4971 – 505 of the Civil Procedure Code).
5) Publication and wide dissemination of the European Court’s judgments: most of these judgments have been published on the Ministry of Justice’s website www.ms.gov.pl and sent out to the competent courts.

6) Creation of an effective remedy in case of excessive length of proceedings, information has been provided by the Polish authorities in the context of the examination of the case of Kudła against Poland (see below).

The Marszał case presents also similarities to the Kudła group relating to the excessive length of criminal proceedings (see below).

• Assessment: the measures taken/envisaged following the adoption of the Interim Resolution CM/ResDH(2007)28 are to be welcome and further information on their progress expected. However, it should be noted that the number of new cases introduced before Polish civil courts is still increasing and the backlog of old cases has been only slightly reduced so far, even though the number of cases completed in the following reporting periods is increasing. 

• Information is awaited on measures aimed particularly on reducing the backlog and on the introduction of a mechanism for evaluating the trends concerning the length of judicial proceedings. Statistics concerning current trends (2008) in this respect are also awaited. Moreover, clarification would be useful concerning the statistics provided (in particular on the amount of the backlog cases and the average length of proceedings. 


7) Violation of Article 8 in the case of H.N.:

• Information provided by the Polish authorities: 

Publication, dissemination and related measures: The Ministry of Justice has sent the judgment of the European Court out to presidents of district courts with a view to its dissemination to judges and guardians. A similar letter has been sent out to the Chief Commander of the National Police for the dissemination of the judgment to police officers. 

The European Court's judgment has been published on the internet website of the Ministry of Justice http://www.ms.gov.pl.

Moreover, it has been discussed by civil servants dealing with the application of the Hague Convention in the Ministry of Justice (acting as the Central Authority in the meaning of the Hague Convention). The issue of expediting proceedings conducted on the basis of the Hague Convention will be included in the programme of the training for judges dealing with family law.

Enforcement of the Hague Convention in Poland: According to the Minister of Justice, in the majority of cases, this Convention is applied in an effective manner. Between January 2001 and October 2007, Polish courts delivered 34 decisions allowing applications introduced on the basis of its provisions. For the time being three judicial decisions ordering the return of a child to his or her parent living abroad remain unenforced due to the fact the children have been hidden by the other parent. Examples of cases in which abducted children were found by the police have been provided. 

The problem of enforcement of judicial decisions concerning the return of children to parents who have been granted parental authority is governed by Sections 5986 - 598 12 of the Code of Civil Procedure. In case of non-enforcement of such a decision by the person concerned, the court may order the guardian to take the child by force. In doing so, the guardian may be assisted by the police, who may in particular help him in establishing the child's home.
• Assessment: in these circumstances, no further measure appears to be necessary.

The Deputies decided to resume consideration of these items:

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
at the latest at their 2nd DH meeting of 2009, in the light of further information to be provided on individual and general measures.

- Cases mainly concerning the length of criminal proceedings and the lack of an effective remedy


Interim Resolution CM/ResDH(2007)28
30210/96
Kudła, judgment of 26/10/00 - Grand Chamber

34220/96
A.W., judgment of 24/06/2004, final on 10/11/2004

28836/04
Abramczyk, judgment of 12/06/2007, final on 12/09/2007

8174/02
Amurchanian, judgment of 19/06/2007, final on 19/09/2007

72999/01
Andrzejewski, judgment of 17/10/2006, final on 12/02/2007
43316/98
B.R., judgment of 16/09/03, final on 16/12/03

7870/04
Bąk, judgment of 16/01/2007, final on 16/04/2007

60299/00
Bogacz, judgment of 09/05/2006, final on 09/08/2006

49035/99
Bzdyra, judgment of 15/11/2005, final on 15/02/2006

15067/02
Czajka, judgment of 13/02/2007, final on 13/05/2007

2983/02
Dzierżanowski, judgment of 27/06/2006, final on 27/09/2006
13893/02
Golik, judgment of 28/11/2006, final on 23/05/2007

47986/99
Gossa, judgment of 09/01/2007, final on 09/04/2007

25196/94
Iwánczuk, judgment of 15/11/01, final on 15/02/02

59738/00
Jagiełło, judgment of 23/01/2007, final on 23/04/2007

35615/03
Krzych and Gurbierz, judgment of 13/02/2007, final on 09/07/2007

37443/97
Lisiak, judgment of 05/11/02, final on 05/02/03

10838/02
Maciej, judgment of 27/02/2007, final on 27/05/2007

15154/03
Malikowski, judgment of 16/10/2007, final on 16/01/2008

64218/01
Niewiadomski, judgment of 26/09/2006, final on 26/12/2006

13732/03
Osiński, judgment of 16/10/2007, final on 16/01/2008

38663/97
Panek, judgment of 08/01/04, final on 08/04/04

5650/02
Piątkowski, judgment of 17/10/2006, final on 17/01/2007

66463/01
Pielasa, judgment of 30/01/2007, final on 30/04/2007

28492/04
Ratusznik, judgment of 06/11/2007, final on 06/02/2008

42096/98
Skawińska, judgment of 16/09/03, final on 24/03/04

6880/02
Stasiów, judgment of 12/12/2006, final on 12/03/2007

1326/04
Szydlowski, judgment of 16/10/2007, final on 16/01/2008

55233/00
Wojda, judgment of 08/11/2005, final on 08/02/2006

46002/99
Wróbel, judgment of 20/07/2004, final on 15/12/2004

14357/03
Zoń, judgment of 16/10/2007, final on 16/01/2008

25728/05
Zwoźniak, judgment of 13/11/2007, final on 13/02/2008


CM/Inf/DH(2004)31
These cases concern the excessive length of criminal proceedings against the applicants, running from 1990 (violations of Article 6§1).The cases of Kudła, Stasiów and Zwozniak also concern the lack of effective remedies to enforce, at national level, the right to a hearing “within a reasonable time” (violations of Article 13).

The Iwanczuk case concerns the infliction of degrading treatment on the applicant while on remand in Wroclaw prison, in that, on 19/09/1993, he was ordered without justification to strip naked in front of a group of prison guards and was verbally abused by them (violation of Article 3). It also concerns unjustified delays before releasing the applicant on bail (violation of Article 5§3).

Moreover, in the cases of Abramczyk, Amurchanian, Bąk, Czajka, Kudła, Malikowski, Osiński, Ratusznik and Szydlowski the European Court found that the applicants’ detention on remand was excessively lengthy (violations of Article 5§3). 

The case of Abramczyk concerns also an interference “not provided by law” in the applicant’s right to respect for her correspondence as, while she was detained on remand, her letters to the European Court had been marked with the word "censored" (violation of Article 8).
Individual measures: 


1) Violations of Article 5§3: in the cases of Abramczyk, Amurchanian, Czajka and Kudła the applicants are no longer detained on remand.

• Information is awaited as to whether the applicants in the cases of Bąk and Ratusznik are still on remand.


2) Violations of Article 6§1: In most of the cases the domestic proceedings have been closed.

• Information is expected on the state of proceedings and their acceleration and/or closure, if need be, in the cases of Bąk, Abramczyk, Abmurchanian, Malikowski, Osiński, Ratusznik and Szydlowski.
General measures: 


1) Violation of Article 3 in the case of Iwánczuk: 

• Information provided by the Polish authorities: On 31/10/2003 the Minister of Justice adopted new regulations on safety in penitentiary establishments, which were amended on 29/03/2007 (amendment in force on 01/06/2007). Article 94 of these regulations, concerning searches, henceforth only concerns “cursory searches”, the term “body search” being deleted. This provision contains a list of situations in which detainees may be subjected to search, including where it is justified for the protection of order or security. 
• Assessment: no further general measure seems necessary.


2) Violation of Article 5§3 in the case of Iwánczuk (unjustified delays before the release):

• Information provided by the Polish authorities: The judgment of the European Court was published on the Internet site of the Ministry of Justice www.ms.gov.pl and in the Bulletin of the Council of Europe, issue No. 3 of 2002. It was also sent out by the Ministry of Justice to prison authorities and courts (letters of 22/01/2003 and 04/07/2003).

• Assessment: no further general measure appears necessary.


3) Violations of Article 5§3 (excessive length of detention on remand) : The Abramczyk, Amurchanian, Bąk, Czajka and Kudła cases present similarities to those of Trzaska and others against Poland (Interim Resolution CM/ResDH (2007)75, Section 4.2).


4) Violations of Article 6§1:

• Measures taken: 

- Legislative measures: A number of legislative measures were taken to accelerate criminal proceedings in the framework of the 1997 Code of Criminal Procedure, in particular the amendments which came into effect on 01/07/2003. According to the most important provisions, courts may longer refer cases back to the preliminary proceedings in order to conduct further investigations; increased possibilities of closing criminal proceedings by way of settlement are provided and preparatory proceedings and those concerning several co-defendants are simplified. 
- Structural measures to cut the duration of court proceedings and reducing the existing backlog: Reform of the court system, recruitment of new judges, assessors and judicial assistants (referendarze sądowi), better administrative organisation of courts and case-management, improvement of the efficiency of the activity of court experts and of the execution of judgments, implementation of information technology resources, increase of the courts’ budget, etc. 

- Supervisory measures: The Minister of Justice is also involved in analysing the causes of delay in judicial proceedings in the framework of the exercise of its competence of administrative supervision of courts’ work.

• Measures taken and envisaged following the adoption of Interim Resolution CM/ResDH(2007)28:

Several structural and legislative measures have been taken (see the Podbielski group, Section 4.2). Moreover, as regards criminal proceedings, further amendments to the Code of Criminal Procedure were adopted on 16/11/2006 and 15/03/2007 introducing an “accelerated procedure” (postępowanie przyspieszone) and 24-hour courts for cases in which the perpetrator was caught in flagranti, and limiting the participation of lay judges in adjudicating panels. On 01/02/2008 the Act on Court Medical Advisers entered into force, according to which only a court-appointed physician is entitled to issue a medical certificate confirming the sickness of a party or participant in the proceedings. 

Statistics for 2007 have been provided. During that year, the number of new cases before district courts amounted to 510 906 (7,3% fewer than in 2006) and 531 489 cases were completed. However, before the regional courts the number of new cases has increased from 65 972 to 74 872. In the same year 75 632 were completed before these courts. Concerning appeal courts, the number of cases decreased from 3 315 to 3 230 (2,6%) and 3 233 cases were completed.

• Assessment: in 2007 the number of new criminal cases was lower than the number of cases completed.

• Further information would be useful on the average length of proceedings and the existing backlog before criminal courts.


5) Violations of Article 13: During the first examination of the Kudła case (732nd meeting, December 2000), the Committee noted the scope of this judgment: for the first time the Court had applied Article 13 of the Convention in order to affirm that contracting states must provide effective domestic remedies to resolve the problem of excessive length of proceedings. The Committee also took note of the fact that the remedies required in this regard by Article 13 could be both compensatory and preventive (§159 of the judgment). 

• Measures taken: 


- Legislative measures: On 17/06/2004 the Polish Parliament adopted a law on complaints against excessive length of judicial proceedings entered into force on 17/09/2004, which allows those involved in court proceedings to file a complaint concerning the length of their proceedings while those proceedings are still pending. The appellate court may find a violation of Article 6 of the Convention and instruct the lower court to take measures to accelerate the proceedings. The appellate court can also award the complainant compensation of up to 10,000 zlotys (approximately 2,550 euros). On 17/06/2004, the Polish Parliament also adopted an amendment to the Civil Code on 01/09/2004 concerning the civil liability of the State Treasury for actions or omissions of public authorities. 
The Polish authorities have provided additional information on the first months of implementation of the new law on effective remedy of 2004 namely until 31/12/2007. In 2007 the number of complaints under this law amounted to 2 617 (1,6% fewer than in 2006). The number of complaints examined was 2 594. The average compensation awarded by courts in case of finding of excessive length amounted to 2 007 PLN (557 euros).

Moreover, it should be noted that on 01/03/2005 the European Court declared inadmissible two Polish test cases concerning the length of judicial proceedings (Charzyński and Michalak), because the applicants had not made applications under a new 2004 law which could have provided them with an effective remedy. However, in the Czajka case it noted that this domestic remedy had turned out to be ineffective, the Gdańsk Appeal Court having awarded the applicant's manifestly inadequate compensation (nearly 25% of the amount awarded by the European Court in comparable cases) and the lower court having taken a further year to conclude the trial although an explicit instruction to finish it within a much shorter period (§56). Moreover in the cases of Sobczynski and Tur (see Podbielski group, Section 4.2) the European Court found a violation of Article 13 because the domestic courts did not take into account the overall length of domestic proceedings, but only of the proceedings before one degree of jurisdiction.

• Measures taken and envisaged following the adoption of the Interim Resolution CM/ResDH(2007)28:

In February 2008 the Ministry of Justice prepared a draft amendment to the Law of 17/06/2004. It aims at in particular at:

- introducing an effective remedy against excessive length of investigation,

- obligatory adjudication by courts of a fixed amount of compensation if the complaint was justified. This fixed amount may only be reduced by the judge in particular cases;

- introducing a possibility of using supervisory measures by the president of the competent court, if the complaint was justified;

- limiting the lodging of subsequent complaints: a new complaint could be lodged only 12 months after the previous one was examined; in cases in which detention on remand has been ordered this time-limit would be of 6 months.

This draft amendment is at the stage of public consultation.

• Information is awaited on the date foreseen for the adoption of the draft amendment to the Law of 17/06/2004 as well as on other measures taken or envisaged in order to avoid further similar violations.

- Other measures: Publication and wide dissemination of the European Court’s judgment in Scordino against Italy (judgment of 29/03/2006), to make magistrates aware of the problem of the amount of just satisfaction for non-pecuniary damage caused by excessive length of proceedings; various training covering the problem of effective remedy, organised in the framework of the newly created National Training Centre for Judges and Prosecutors (created on 04/09/2006).


6) Violation of Article 8 in the cae of Abramczyk:  The case presents similarities to that of the group Klamecki No 2 (1043rd meeting, December 2008).

The Deputies decided to resume consideration of these items:

1. 
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of further information to be provided on payment of the just satisfaction, if necessary;

2. 
at the latest at their 2nd DH meeting of 2009, in the light of information to be provided on additional general measures and on individual measures, if need be. 

- 89 cases of length of detention on remand

Interim Resolution CM/ResDH(2007)75
(See Appendix for the list of cases in the Trzaska group)

All these cases concern the excessive length of the applicants’ detention on remand given that the grounds relied upon by the domestic courts in support of the detention could not be deemed, as required by the case-law of the European Court, “relevant and sufficient” and since special diligence was not displayed in the conduct of the proceedings (violations of Article 5§3).

The Baginski, D.P. and G.K. cases also concern the prolonged detention of the applicants on remand, without a legal basis, from 01/01/1997 to 24/01/1997 due to the fact that the Polish authorities’ request to extend their detention had been filed after the expiry of the time-limit fixed in interim domestic provisions of 1995 (violations of Article 5§1).
In the case of Łatasiewicz, the European Court found that the applicant’s detention was irregular in that it was not based on a judicial decision (violation of Article 5§1). 

The Bagiński case also concerns the failure to bring the applicant promptly before a judge, in that he was initially placed in detention on the basis of a decision by the prosecutor (violation of Article 5§3).

In the Baginski, G.K., Trzaska, Wedler and Wesołowski cases, the European Court found that the proceedings to review the lawfulness of the applicants’ detention on remand were not adversarial (violations of Article 5§4). Moreover, the Trzaska, Jabłoński and Iłowiecki cases concern the domestic courts' failure to examine promptly the applicants’ requests for release between 1993 and 1996 (violations of Article 5§4). 

The cases of Jabłoński, Szeloch, Iłowiecki, Kreps and Olstowski also concern the excessive length of the criminal proceedings brought against the applicants (violations of Article 6§1).

The Cabała, Cegłowski, Dzyruk, G.K., Gąsiorowski and Góral cases also concern the violation of the applicants’ right to correspond with the organs of the Convention (violations of Article 8). 

Finally, in the Bagiński case, the European Court found a violation of the applicant’s right to respect for his family life (violation of Article 8), since the restrictions placed on visits by his mother between December 1995 and May 1996 exceeded what was necessary in a democratic society to defend public order and prevent the commission of offences.

Individual measures: 

• Information provided by the Polish authorities: In the Olstowski, Iłowiecki and Pasinski cases, the proceedings were closed respectively on 03/02/2004, 14/09/2004 and 8/03/2007. In the Jarzyński, Kankowski and Krawczak cases the applicants were released on 19/10/2005.

• Information is awaited concerning the applicant’s situation in the Kozłowski and Jaworski cases.
General measures: 

1) Violations of Article 5§3:

• Information provided by the Polish authorities: 

(a) Legislative measures and Constitutional Court judgments:
The grounds for placement and maintenance in detention on remand were modified with the entry into force on 01/09/98 of the new Code of Criminal Procedure. Detention on remand may be ordered if there is a strong probability that the accused has committed an offence and, cumulatively, if there is a risk of his or her absconding, obstructing the proceedings or, in certain cases, re-offending. According to Article 258§2 of the Code of Criminal Procedure, an accused may be detained on remand if he or she risks a long term of imprisonment (if the charges relate to offences punishable by at least 8 years of imprisonment or if a court of first instance sentenced the accused to a minimum of 3 years of imprisonment). The maximum period of detention on remand before the case is referred to a court is limited to 3 months; in exceptional cases, to 12 months. Before judgment is given, the maximum duration of detention on remand is limited to two years unless the appeal court extends it beyond that limit for any of the reasons set out in Article 263§4 of the Code of Criminal Procedure.

In its judgment of 24/07/2006 (reference No. SK 58/03) the Constitutional Court found that Article 263§4 of the Code of Criminal Procedure was in contradiction with the Polish Constitution in that it permitted the extension of remand beyond the two-year limit, in the context of investigative procedures, in the case of “insurmountable obstacles”. The article was consequently amended on 12/01/2007: it is no longer possible to prolong remand beyond two years for such reasons. This only applies to detention on remand ordered prior to the completion of the preliminary investigation.

• Latest developments (following the Interim Resolution):
The Ministry of Justice is currently working on a draft amendment to the Code of Criminal Procedure. It will imply among other things a change in Article 263§4a, removing “insurmountable obstacles” as a ground for the extension of detention on remand.

Moreover, it is envisaged to remove from Article 263§4 two other grounds for extending detention on remand: prolonged psychiatric observation of the accused and prolonged preparation of an expert opinion. Consequently, the extension of detention on remand will be possible only on grounds precisely mentioned in this provision: suspension of criminal proceedings, actions aiming at establishing or confirming the identity of the accused, conduct of evidentiary action in a particularly intricate case or abroad, or intentional protraction of proceedings by the accused.

Moreover, on 10/06/2008 the Constitutional Court delivered another judgment concerning detention on remand (reference No. SK 17/07). In this case, it found that the courts’ practice of not taking into account the periods during which a suspect/accused remains in prison following a final conviction in different proceedings while counting the two-year limit for the detention on remand, was unconstitutional. Consequently, courts will have to change their practice.

(b) Dissemination of the European Court’s judgments and training

On 04/06/2004 the Ministry of Justice sent a letter to all the Presidents of Courts of Appeal together with an analysis of the case-law of the European Court concerning the requirements relating to the reasons for placing and keeping of a person in detention pending trial. It was underlined in particular that the reason evoked in paragraph 2 of Article 258 of the Code of Criminal Procedure cannot justify keeping someone in detention for a long period of time.

Moreover, the Ministry of Justice has sent out circulars, drawing the attention of courts and public prosecutors to the reasoning required for decisions prolonging detention on remand.

• Latest developments (following the Interim Resolution):
On 22/02/2008 the Ministry of Justice sent out a letter to presidents of appeal courts asking the presidents of criminal sections of courts to draw special attention to the drafting of decisions on the use or extension of detention on remand and to consider in every case the use of other preventive measures. A copy of the Interim Resolution CM/ResDH(2007)75 was attached to this letter.

The issue of the use and extension of detention on remand in accordance with the Convention is now included in the programme of courses for judges. A conference on this topic for appeal court judges took place in March 2008 in Cracow. Further conferences of this kind have been scheduled for 2009.


(c) Courts’ practice: 

In March 2006 the Polish authorities provided information on the practice of criminal courts concerning the imposition and extension of detention on remand. Out of the 11 appeal courts in the country six have made express reference in their decisions in 26 cases to the case-law of the European Court and also in some cases to the circular sent out by the Ministry of Justice. In most of these cases the courts decided to bring an end to the detention on remand and replace it by some alternative measure of constraint, such as the obligation to report to the police or prohibition on leaving the country. In two other appeal court districts, similar decisions have been handed down in three cases, but without reference to the case-law of the European Court.

• Latest developments (following the Interim Resolution):
Copies of 21 recent court decisions from four appeal courts’ jurisdictions showing “good practice” in the use of preventive measures have been provided. In these decisions, courts referred to the Convention and the European Court’s case-law while deciding on the use of such measures, including detention on remand. In a few cases detention on remand, ordered at the earliest stage of criminal proceedings, was replaced by other preventive measures.


(d) Statistics

The Polish authorities have also provided statistics on the average duration of detention on remand (see Interim Resolution CM/ResDH(2007)75).

• Latest developments (following the Interim Resolution):

Because of the inconsistency of data derived from different sources, a special group has been created in the Ministry of Justice to draw up an efficient mechanism for evaluating trends concerning length of detention on remand and new forms for the statistical data concerning the use and extension of detention on remand. 

According to the data provided by the Ministry of Justice, in the year 2007 public prosecutors all over Poland lodged with the district courts 36,408 motions to remand in custody, i.e. 4,8% fewer than in 2006 (38,272). The district courts allowed 31,271 motions, which is 0,2% fewer than in 2006.

At the end of the reporting period in 2007, i.e. on 31 December 2007, 10,461 people remained in detention on remand pending proceedings before district and regional courts, which was 13,2% fewer than in 2006 (12,055 people). No data have been provided concerning detentions ordered by the appeal courts in 2007. As regards the number of people on remand pending investigation, this number amounted to 33,109 in the course of 2007 (no data have been provided for previous reporting periods).

Concerning detention lasting between 12 months and 2 years or more than two years, the number of such detentions pending proceedings before district courts has slightly increased and amounted respectively to 952 (918 in the year 2006) and 203 (192 in the year 2006). However, the number of such detentions pending proceedings before regional courts has decreased: respectively to 1,306 (1,362 in 2006) and 793 (850 in 2006). Concerning detention on remand pending investigation before the prosecutor, in the course of 2007 165 people were detained for a period between 12 and 6 months up to 2 years and 29 remained in detention on remand for over 2 years (no data have been provided in this respect for previous years).

The authorities are of opinion that the number of people on remand is gradually decreasing. According to the data provided by the prison authorities, in May 2001 it amounted to 25,000 (32% of the prison population), while in February 2008 to 11,000 (12,5% of the prison population).

• Assessment: the above data do not indicate a general upward trend in the number of suspects/accused remanded in custody. The number of long detentions (between 12 months and 2 years and over 2 years) has decreased in case of detentions pending proceedings before regional courts. However, as regards such detentions pending proceedings before district courts there has been a slight increase. The measures taken/envisaged by the Polish authorities in response to Interim Resolution CM/ResDH(2007)75, are welcome but the Polish authorities are also encouraged to take further steps to solve the problem of excessive length of detention on remand. 

• In this context information is awaited on the time-frame for the adoption of the amendment to Article 263 of the Code of Criminal Procedure, further awareness measures (publication and dissemination of the European Court’s judgments) and monitoring of courts’ practice concerning the use of detention on remand and other preventive measures as well as the introduction of an efficient mechanism for evaluating the trends in this respect. Moreover, it would be useful to receive information on the current trends (2008) concerning length of detention on remand, and in particular long detentions. Clarification would be also needed on the number of remands decided by appeal courts in 2007 and on the trends concerning detention pending investigation. 

2) Violations of Article 5§1 in the cases of Baginski, D.P and G.K.:

• Information provided by the Polish authorities: For the year 2005 the Minister of Justice adopted “The guidelines for the exercise of supervision of the activity of ordinary courts”, on the basis of the Decree of 25/10/2002 on the Procedure of supervision of the administrative activity of courts. According to these guidelines, pending criminal cases in which detention on remand has been extended for more than 2 years are placed under the supervision of the presidents of courts of appeal, who are to ensure that proceedings are examined rapidly. 
In February 2006, the Minister of Justice wrote to all prosecutors reminding them of the legal rules concerning detention on remand. In this letter the Minister emphasised inter alia that prosecutors should conduct investigations promptly and that they should ask judges to prolong detention on remand, in principle, in cases in which a detainee is suspected of having committed a crime or an offence liable to a sentence of 8 years’ imprisonment or more. 

Moreover, in March 2007, the Minister of Justice sent out a circular to Presidents of courts of appeal concerning the finding of such a violation in the D.P. judgment. 
• Assessment: In the circumstances, no further measure seems necessary.
3) Violation of Article 5§1 in the Łatasiewicz case: The European Court found that the domestic practice of prolonging detention on the sole basis of a criminal charge was the result, at the material time, of the lack of any precise rule in national law governing the situation of detainees during judicial proceedings, after expiry of the period of detention fixed by the detention order issued at the investigatory stage. This practice is no longer possible in the light of the provisions of the Code of Criminal Procedure to the effect that any extension of detention must be on the basis of a court decision.

• Assessment: This being the case, no further measure seems necessary.
4) Violation of Article 5§3 concerning the right to be brought promptly before a judge and violations of Article 5§4 in respect of the lack of fairness of the procedure to review the lawfulness of the applicants’ detention on remand: These cases present similarities to that of Niedbała (judgment of 04/07/2000) closed by Resolution ResDH(2002)124 following the entry into force on 01/09/1998 of the new Code of Criminal Procedure. According to Article 249 of the Code, before deciding on the application of preventive measures, a court shall hear the defendant. His counsel shall also be allowed to attend the court’s session.

• Assessment: no further measure seems necessary.
5) Violations of Article 5§4 (prompt examination of appeals against detention pending trial: 

• Information provided by the Polish authorities: Under the terms of Article 252§3 new Code of Criminal Procedure, any appeal against a preventive measure (including placing and keeping someone in detention pending trial) must be examined promptly. Article 254§1 provides that applications requesting lifting or modification of preventive measures must be decided by a prosecutor at the preliminary investigation stage, or by a judge when the criminal proceedings are at the trial stage, within three days. 

• Assessment: This being the case, no further general measure seems necessary.

6) Violations of Article 6§1: The cases present similarities to other cases concerning the length of judicial proceedings before criminal courts (see Kudła, judgment of 26/10/00, Interim Resolution CM/ResDH/(2007)28, Section 4.2).


7) Violations of Article 8: The cases also present similarities to that of Klamecki No. 2 (judgment of 3/04/2003, 1043rd meeting, December 2008).


8) Publication of the judgments of the European Court: The judgments in the cases of Trzaska, Baranowski, Chodecki, Goral and Iłowiecki were published in the Bulletin of the Council of Europe Information Centre and disseminated to the competent authorities. The D.P., Olstowski and Chodecki judgments were also published on the Internet site of the Ministry of Justice, www.ms.gov.pl. 

The Deputies, 

1. 
noted with interest the general measures taken and envisaged following the adoption of Interim Resolution CM/ResDH(2007)75 of 6 June 2007, in particular the draft amendment to the Code of Criminal Procedure, the awareness raising measures and the creation of a working group within the Ministry of Justice to assess the trend concerning the length of detention on remand; 

2.
noted, however, with concern that it appears that there is still no effective domestic mechanism allowing the evaluation of the trend regarding the length of detention on remand and that the number of pending cases and of new applications lodged before the European Court on the length of detention on remand does not really seem to be reducing;

3. 
encouraged the authorities to intensify their efforts to reduce the excessive length of detention on remand,

4. 
decided to resume consideration of these items:

- at their 1043rd meeting (2-4 December 2008) (DH), in the light of further information to be provided on payment of the just satisfaction, if necessary, 

- at the latest at their 2nd DH meeting in 2009, in the light of information to be provided on additional general measures and on individual measures, if need be. 

- 25 cases against Portugal


- Cases of length of judicial proceedings


Interim Resolution CM/Res/DH(2007)108

a. Cases before civil courts

34422/97
Oliveira Modesto and others, judgment of 08/06/00, final on 08/09/00

54926/00
Costa Ribeiro, judgment of 30/04/03, final on 30/07/03

53997/00
Dias Da Silva and Gomes Ribeiro Martins, judgment of 27/03/03, final on 27/06/03

53534/99
Esteves, judgment of 03/04/03, final on 03/07/03

56345/00
Ferreira Alves No. 2, judgment of 04/12/03, final on 04/03/04

53937/00
Ferreira Alves, Limited, judgment of 27/02/03, final on 27/05/03

49671/99
Ferreira da Nave, judgment of 07/11/02, final on 07/02/03

56110/00
Frotal-Aluguer de Equipamentos S.A., judgment of 04/12/03, final on 04/03/04

58617/00
Garcia da Silva, judgment of 29/04/2004, final on 29/07/2004

49279/99
Koncept-Conselho em Comunicação e Sensibilização de Públicos, Lda, judgment of 31/10/02, final on 31/01/03

52412/99
Marques Nunes, judgment of 20/02/03, final on 20/05/03

54566/00
Moreira and Ferreirinha, Lda and others, judgment of 26/06/03, final on 26/09/03

55081/00
Neves Ferreira Sande e Castro and others, judgment of 16/10/03, final on 16/01/04

57323/00
Pena, judgment of 18/12/03, final on 18/03/04

48187/99
Rosa Marques and others, judgment of 25/07/02, final on 25/10/02

59017/00
Soares Fernandes, judgment of 08/04/2004, final on 08/07/2004

44298/98
Tourtier, judgment of 14/02/02, final on 14/05/02

b. Cases before administrative courts
52662/99
Jorge Nina Jorge and others, judgment of 19/02/04, final on 19/05/04

55340/00
Sociedade Agrícola do Peral and autre, judgment of 31/07/03, final on 31/10/03

c. Cases before criminal courts

48956/99
Gil Leal Pereira, judgment of 31/10/02, final on 31/01/03

14886/03
Monteiro da Cruz, judgment of 17/01/2006, final on 17/04/2006

50775/99
Sousa Marinho and Marinho Meireles Pinto, judgment of 03/04/03, final on 03/07/03

52657/99
Textile Traders, Limited, judgment of 27/02/03, final on 27/05/03

d. Case before family courts

51806/99
Figueiredo Simoes, judgment of 30/01/03, final on 30/04/03

e. Case before labour courts
53795/00
Farinha Martins, judgment of 10/07/03, final on 10/10/03

- 90 cases against Romania

46430/99
Anghelescu Barbu No. 1, judgment of 05/10/2004, final on 05/01/2005

42066/98
Bursuc, judgment of 12/10/2004, final on 12/01/2005

48254/99
Cobzaru, judgment of 26/07/2007, final on 26/10/2007

49234/99
Dumitru Popescu No.1, judgment of 26/04/2007, final on 26/07/2007

43247/02
Melinte, judgment of 09/11/2006, final on 09/02/2007

The Anghelescu Barbu No.1, Bursuc and Cobzaru cases concern the ill-treatment inflicted on the applicant by police officers (substantive violations of Article 3). In the Bursuc case, the applicant was subjected, while in police custody in January 1997, to particularly serious violence, which was capable of causing severe pain and suffering, regarded by the European Court as “torture”.

In the Barbu Anghelescu case, in April 1996 at a roadside checkpoint, the applicant was subjected to injuries qualified by the European Court as degrading treatment. In the Cobzaru case the applicant, a suspect of Roma origin, was ill-treated while in police custody in 1997.
All these cases deal with the lack of effectiveness of the investigations conducted by the domestic authorities into the accusations against the police officers (in the Melinte case concerning an alleged ill‑treatment in June 1999 and in Dumitru Popescu No. 1 case concerning an alleged ill-treatment by the police in 1998), investigations which had led to decisions not to prosecute any officers (procedural violations of Article 3). First of all, the European Court noted that the investigations had been conducted by military prosecutors, whose independence was open to doubt in view of their status of active officers within the military. At the time of the events, the policemen had the same status of active officers. 

Moreover, in the Bursuc case, the European Court also criticised the fact that, within the framework of the domestic investigation, evidence and statements were obtained by the local criminal investigation department, even though the police officers under investigation were serving in the police station of the same town. That state of affairs was incompatible with the rule that there should be no hierarchical or institutional link between the persons called upon to conduct the investigation and those implicated in the offence under investigation. What is more, the European Court criticised the military prosecutor's office failure to make any reference, in its order discontinuing the proceedings, to the findings of the forensic experts' reports drawn up in the Bursuc case, as well as the fact that the prosecutor's office failed to carry out supplementary investigations, as instructed by the court before which the applicant lodged a complaint against the decision not to prosecute, in the Barbu Anghelescu case. Finally, in the Cobzaru case the European Court noted that the prosecution had established the facts solely on the basis of the accounts given by the police officers accused of ill-treatment or their colleagues, while crucial statements from eyewitnesses had been disregarded. The investigation carried out by the domestic authorities appeared to have other shortcomings such as a failure to question certain key witnesses or to pursue obvious lines of questioning and the investigation file contained a number of contradictions.
The Bursuc case also deals with the excessive length of the criminal proceedings brought against the applicant for allegedly insulting police officers, proceedings which began on 27/01/1997 and ended on 24/01/2001, when the applicant died (violation of Article 6§1).

The Cobzaru case also concerns the absence of an effective remedy: due to the authorities’ failure to carry out an effective criminal investigation into the applicant’s allegations against police officers, any other remedy available to the applicant, including a claim for damages, had limited chances of success and could be considered as theoretical and illusory, not capable of affording him redress (§83 of the judgment) (violation of Article 13). 

Finally, the Cobzaru case concerns the authorities’ failure to investigate possible racial motives in the applicant’s ill-treatment, combined with their attitude during the investigation, in particular the tendentious remarks made by the prosecutors in relation to the applicant’s Roma origin (violation of Article 14 taken in conjunction with Articles 3 (procedural) and 13).

Individual measures: 

1) Barbu Anghelescu No.1: The Office of the Prosecutor General at the High Court for Appeal and Justice, after the re-examining of the case, decided to discontinue it on 29/09/2005 due to the prescription of the criminal responsibility. This decision became final due to lack of appeal by the applicant. 

• Assessment: It appears that no further measure is necessary.

2) Bursuc: By a decision of 12/06/2006, the General Prosecutor's Office at the High Court for Appeal of Bacau decided to discontinue the case after a new analysis of the criminal issue in the light of the statements of the European Court, after hearing of eight police officers involved in the incident at issue, the widow of the applicant, the witnesses proposed by the parties and after having examined all appropriate proofs. This decision became final due to lack of appeal by the interested party. 

• Assessment: It appears that no further measure is necessary.

3) Cobzaru: The investigation into the ill-treatment of the applicant was closed on 18/11/1998, as the applicant’s appeal was dismissed by Chief Prosecutor of the military section of the Prosecutor General’s Office.

• Information is expected on the possibility of reopening of the investigation into the alleged ill-treatment of the applicant.

4) Dumitru Popescu No.1:

• Information is expected on the possibility of reopening of the investigation into the alleged ill-treatment of the applicant.

5) Melinte:
• Information is expected on the possibility of reopening of the investigation into the alleged ill-treatment of the applicant.

General measures: 


1) Ill-treatment inflicted on the applicant by police: 

• Measures adopted: Ministry of Administration and Home Affairs has disseminated the text of the judgment to the police units. Moreover, sessions of in-service training in the field of human rights have been initiated at the level of territorial police units, aimed at preventing abuses. Police officers are also kept informed in connection with the cases highlighted by public or private bodies dealing with the protection of human rights. Moreover, work sessions take place regularly at the level of territorial police units, involving in particular social workers and experts in psychology and human rights, in view of creating a multidisciplinary network able to react to human rights violations. 

• Bilateral contacts are under way to assess the the scope of measures undertaken and to determine whether further measures are needed.


2) Effectiveness of the investigations into alleged police abuses: Following the reform of the status of police officers undertaken in 2002, they now have the status of civil servants, so that the competence to investigate and prosecute acts committed by them now belongs to ordinary prosecutors and courts. Nevertheless, in the light of the findings of the European Court in the Bursuc case (§104), information was requested on the measures envisaged by the domestic authorities to ensure that enquiries concerning police officers are no longer conducted by members of criminal investigation departments serving in the same police units as the persons under investigation. 

• Measures adopted: The law on the organisation of the police and the Code of Criminal Procedure has been modified in respect to the investigations concerning offences allegedly perpetrated by police officers. The authorities have also provided statistical data on prosecution of police officers for alleged ill-treatment.

• Bilateral contacts are under way to assess the statistical data and determine whether further measures are needed.


3) Violation of Article 6§1: The Bursuc case presents similarities to the Stoianova and Nedelcu group of cases (Section 4.2). 

4) Violation of Article 13: The European Court drew attention to the particular circumstances of the case, i.e. the failure to carry out an effective criminal investigation into the ill-treatment of the applicant, which rendered the possibility of suing the police for damages merely theoretical. Thus, while the civil courts had the capacity to make an independent assessment of fact, in practice the weight attached to a preceding criminal inquiry is so important that even the most convincing evidence to the contrary furnished by a plaintiff would often be discarded (§§ 42, 43, 83 of the judgment).

• Information is expected on current practice of civil courts in cases related to claims for damages in similar situations and on measures taken or envisaged to avoid similar violations.
5) Violation of Article 14: Issues related to discrimination against Roma are also being examined in the context of the Moldovan group of cases (Section 4.2). However, the violation of Article 14 found in this case relates to lack of an effective investigation into alleged ill-treatment by the police and lack of an effective remedy.
• Information is expected on measures taken or envisaged to avoid similar violations. In this context the authorities might envisage preparation of special training and issue of instructions underlining the necessity to investigate possible racial motives in similar situations. 
6) Publication and dissemination: It should be noted that all judgments of the European Court against Romania are regularly published in the Official Journal and on the Internet site of the Supreme Court of Cassation and Justice (http://www.scj.ro/decizii_strasbourg.asp). The judgments of the European Court in the Anghelescu Barbu No.1 and Bursuc cases were translated and published in the Official Journal in May 2005. They have also been sent to the Superior Judicial Council, to the Prosecutor General, to the Ministry of Justice and to the Ministry of Administration and Home Affairs, which have ensured their dissemination to courts of appeal, prosecutors and police units. 

The judgment in the Cobzaru case was also sent to the Superior Council of Magistracy, with a view to bringing it to the attention of all domestic courts, with the recommendation that it be discussed amongst the activities related to continued education of magistrates.

The Deputies decided to resume consideration of these items:

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided concerning payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of further information to be provided concerning individual and general measures.
33343/96
Pantea, judgment of 03/06/03, final on 03/09/03

The case concerns the ill-treatment inflicted on the applicant by his fellow-prisoners in January 1995 during his detention on remand, in circumstances which engaged the state's responsibility, and the shortcomings of the investigation carried out by the Romanian authorities into the facts of the case (violations of Article 3).

The case also concerns the illegality (acknowledged by the national courts) of the applicant's detention on remand in July 1994, and the fact of his being kept in detention until April 1995 after the expiry of the warrant committing him to prison in August 1994 (violations of Article 5§1). 

The case furthermore concerns the fact that the applicant, whose detention was ordered by a prosecutor, was not brought rapidly before a judge (violation of Article 5§3).

In addition, the competent court took more than three months (December 1994 - April 1995) to rule on the applicant's request to be freed from detention on remand (violation of Article 5§4). The case also concerns the fact that Romanian law did not provide the possibility to obtain compensation for illegal detention in the applicant's situation (violation of Article 5§5).

Finally, the criminal proceedings instituted against the applicant on 07/06/1994, which were still pending before the court of first instance when the European Court rendered its judgment, lasted too long (violation of Article 6§1).
Individual measures: 
1) Violation of Article 6§1: 

• Information provided by the Romanian authorities: The Romanian authorities have tried to accelerate the proceedings by contacting the competent court and the case has been transferred to another court, at the applicant's request. Subsequently, by a decision of 30/05/2007 the Regional Court of Dolj decided to close the criminal proceedings due to special criminal statute of limitation. The applicant appealed against this decision to the Court of Appeal of Craiova. On 28/11/2007, the proceedings were suspended due to the applicant’s constitutional complaint.

• Clarification is expected as to the current situation of the applicant.

2) Possibility of launching a new investigation or remedying the shortcomings of the initial investigation: 

• Information provided by the Romanian authorities: The Romanian authorities indicated, during a meeting with representatives of the Secretariat held in June 2004 that the applicant's fellow-prisoners, as well as the prison warders, could no longer be prosecuted due to the expiry of the statutory limitation period for the relevant criminal offences (5 years, counting from the date of the events). 
By letter of 4/02/2005, the Romanian authorities indicated that a report had been drawn up on 13/06/2003 following an internal investigation. This revealed shortcomings in the conduct of the warders and of the deputy commander of the prison, who failed to prevent the incident, to intervene adequately to protect the applicant and to conduct a prompt internal investigation. Nevertheless, in view of the expiry of the statutory limitation period for disciplinary action against the warders, they were not punished. In any event, the Romanian authorities indicated that none of the prison officials involved in the events is still serving today in the National Penitentiary Administration.

General measures: 
1) Violation of Article 3 caused by the ill-treatment inflicted on the applicant: Information has been requested on the measures envisaged, beyond the publication of the judgment of the European Court, to prevent vulnerable detainees being placed with dangerous inmates and on measures to ensure that prison authorities can intervene effectively in cases of violent conflict between detainees. The Romanian authorities have pointed out that the findings of the European Court have been disseminated among the staff of the National Penitentiary Administration. 
To avoid any repetition of this kind of incidents, the Penitentiary Administration has instructed its staff to inform the competent authorities immediately of any physical aggression against prisoners and stressed the obligation of medical staff to note any finding concerning ill-treatment inflicted on prisoners, as well as their statements, in their medical records. The strict prohibition of the excessive use of force has been reiterated, as well as the need to give particular protection to more vulnerable prisoners. 

2) Violations of Article 5: The constitutional and legislative changes (concerning the Code of Criminal Procedure) adopted in 2003 provide that detention during the pre-trial phase must be ordered by a judge, for a maximum of 30 days, with the possibility of prolonging it several times for the same period. After the case has been sent before a court, the lawfulness of the detention (still ordered by a judge), as well as the continuing existence of the reasons justifying it, must be reviewed every 60 days by the court. A decision to place a person in detention taken during the judgment phase may be challenged before the higher court, which must rule on this complaint within 3 days after receiving the file. The new law also provides the possibility of compensation for illegal detention in situations similar to that of the applicant.

3) Violation of Article 6§1: The question concerning the length of criminal proceedings is being examined in the context of the Stoianova and Nedelcu group of cases (Section 4.2).

4) Publication and dissemination: The Romanian authorities confirmed the publication of the judgment of the European Court in the Official Journal, as well as its broad dissemination amongst courts and public prosecutors' offices.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.

42860/98
Notar, judgment of 20/04/04 - Friendly settlement

The case relates to allegations that the applicant (who, at the material time, was a minor), suffered mistreatment when he was arrested and during his detention in the Tg. Mures Youth Shelter in July 1996, and that there had been no effective investigation of these matters (complaints under Article 3). The applicant also complained that his detention was unlawful (complaint under Article 5§1), that he was not given an explanation of the charges against him (complaint under Article 5§2), that he had no opportunity to obtain prompt judicial review of the legality of his detention (complaint under Article 5§§3 and 4) and that he could not obtain compensation for his unlawful detention (complaint under Article 5§5). The applicant further complained of an infringement of his right of access to a court to obtain compensation for the unlawfulness of his detention or for the alleged mistreatment (complaint under Article 6§1) as well as a breach of the presumption of his innocence, in view of the fact that his identity was disclosed during a television programme which depicted him as the perpetrator of a criminal offence (complaint under Article 6§2). Finally, the applicant complained of hindrance to the exercise of his right of individual application (complaint under Article 34).

- Undertakings by the government: According to the friendly settlement reached, the Romanian government undertook to pay a sum of money covering pecuniary and non-pecuniary damage, as well as costs and also:

(1) to reform the existing legislation with a view to exempting from stamp duty civil court actions claiming damages for ill-treatment contrary to Article 3, 

(2) to inform the police of the appropriate conduct to be observed to ensure respect for the presumption of innocence, and 

(3) to pursue its efforts in the area of protecting children in difficulty.

Individual measures: The amount agreed in the friendly settlement has been paid to the applicant. 

• Assessment: No further individual measure is required.

General measures: 

• Information provided by the Romanian authorities:


1) Stamp duty: Following the amendment of the Law on judicial stamp duties of 1997, requests for the determination and award of civil damage for alleged treatment in breach of Articles 2 and 3 of the Convention are exempted from stamp duty. These amendments have been adopted by a government ordinance published in the Official Gazette on 28/01/2005 and were approved by Parliament in March 2005. 


2) Presumption of innocence: A draft order was prepared in 2004 by the Ministry of Public Administration and Internal Affairs, setting out in particular the rules to be followed concerning the disclosure to the media of data and information obtained by the personnel of the Ministry in the exercise of their professional duties. The draft provides in particular that the identity of persons who are being investigated, prosecuted or placed in detention on remand may not be made public. 

• Further information is expected on action taken with regard to the draft order mentioned and on the timetable envisaged for its adoption. Information is also expected on measures aimed at the appropriate training of the police.


3) Protection of children in difficulty: The legislation in force at the material time regulating the placement of minors in youth shelters has been repealed. 

• Adoption of legislative acts related to child protection 
a) Law No. 272/2004 of 23/06/2004 on the protection and promotion of the rights of the child;

Chapter V of the Law (Articles 80-84) relates to the protection of the child who has committed a criminal act but is not criminally liable. Thus, Article 83 prohibits the publication of any information concerning a criminal act committed by such children, including their personal data. According to Article 56 e) of the Law, those children are beneficiaries of “special child protection measures”, including placement, emergency placement and specialised supervision.

b) Governmental decree No. 1432/2004 of 23/09/2004 on the National Authority for the Protection of Children’s Rights (subsequently modified by several government decisions);

c) Governmental decree No. 1434/2004 of 23/09/2004 on the general department of social assistance and protection of children;

d) Governmental decree No. 1439/2004 of 24/09/2004 on special services for children who have committed a criminal offence but are not liable under criminal law;

e) Decision of the National Audiovisual Council No. 187 of 03/04/2006 concerning the regulation of the content of audiovisual programme services. The decision inter alia prohibits the broadcasting of any information on children under 14 which could lead to their identification when they are accused of committing offences (Article 4). Information on children over 14 is permissible under the conditions listed in Article 6. In addition, Article 7 contains the obligation to give information about the person's rights before filming or recording.

• Information measures: The National Authority for the Protection of Children’s Rights started an education campaign on children’s rights. The first part of this campaign (“Children’s rights are law”) lasted from October 2004 to March 2006. The second part aimed at the organisation of conferences to present the provisions of Law 272/2004. In 2007, the National Strategy in the field of protection of children’s rights for the period 2008-2013 was drawn up, providing a series of measures related to juvenile delinquency. In 2008, the National Authority for the Protection of Children’s Rights intended to draw up a guide for the interrogation of children in difficulties. 

• Further information is expected on the legislation governing the placement of minors in youth shelters as well as summary of the relevant legislative provisions currently in force and the necessity of any improvements in this respect.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on measures to comply with the government's undertakings.
41138/98+
Moldovan and others, judgment No.1 of 05/07/2005 - Friendly settlement

41138/98+
Moldovan and others, judgment No. 2, judgment of 12/07/2005, final on 30/11/2005

57884/00
Kalanyos and others, judgment of 26/04/2007, final on 26/07/2007 - Striking-out

57885/00
Gergely, judgment of 26/04/2007, final on 26/07/2007 - Striking-out

These cases concern complaints raised by the applicants, all of Roma origin, concerning the consequences of certain events which took place between 1990 and 1993.

In the Moldovan and others, judgments No 1 and No. 2, violent clashes occurred in September 1993 between the Roma community and the other villagers in the Hădăreni village, leading to the death of three Roma and to the destruction of the applicants' houses and of much of their personal belongings. By a court verdict delivered in 2004 (final in February 2005), several non-Roma villagers were found guilty and were ordered to pay civil compensation to the applicants. 

In the judgment on the merits (Moldovan and others, judgment No. 2) the European Court found that, in view of the direct repercussions of the acts of state agents on the applicants' rights (in particular due to the involvement of police officers in the burning of the Roma houses), the government's responsibility was engaged with regard to the applicants' living conditions, even after 20/06/1994, when Romania ratified the Convention. Thus, it concluded that the general attitude of the national authorities had perpetuated the applicants' feelings of insecurity and affected their right to respect for their private and family life and their homes. In this respect, the European Court noted, inter alia, that the Public Prosecutors' Office had failed to institute criminal proceedings against the state agents involved in the burning of the applicants' houses, that the domestic courts had refused for many years to award the applicants pecuniary damages for the destruction of their belongings and furniture, that some of the houses had not been rebuilt by the authorities and those which supposedly had been rebuilt remained uninhabitable, etc. (violations of Article 8).

Further, the European Court found that the applicants' living conditions over the last ten years (in overcrowded and unsuitable dwellings), together with the racial discrimination to which they had been publicly subjected by the way in which their grievances had been dealt with by the various (judicial and administrative) authorities, had constituted an interference with their human dignity which, in the special circumstances of the case, had amounted to “degrading treatment” within the meaning of Article 3 (violations of Article 3).

The European Court also found that the proceedings brought by the applicants for compensation against the civilians accused of violent acts had lasted too long. These proceedings began in September 1993, when the applicants became civil parties to criminal proceedings against the presumed perpetrators. They ended on 25/02/2005 with the confirmation by the Court of Cassation of a lower court's verdict ordering those who had already been convicted in 1999 for taking part in the violent incidents, to pay compensation to the applicants who had sustained both pecuniary and non-pecuniary damage (violation of Article 6§1).

Finally, the European Court noted that the applicants' Roma origin seems to have had a decisive influence on both the duration and the outcome of the domestic proceedings. Particular note was taken of the authorities' discriminatory remarks throughout the proceedings and the fact that a court decision to reduce the amount of compensation awarded to the applicants for non-pecuniary damage had been motivated by observations directly linked to their ethnic origin (violation of Article 14 taken together with Articles 6 and 8).

In the Moldovan and others, judgment No.1, the European Court took note of the friendly settlements concluded between the respondent state and some of the applicants.

The Kalanyos and others and Gergely cases concern the failure of criminal investigations to clarify fully the circumstances which led to the destruction of houses belonging to Roma villagers in Plăieşii de Sus and Caşinul Nou (district of Plăieşii de Jos, Harghita County) by local population in August 1990 and June 1991. The government recognised that these events left the applicants living in precarious conditions, depriving them of their right to bring a civil action to establish liability and recover damages and making it difficult to exercise their right to respect for home, private and family life. The government has also expressed its regret concerning remarks made by certain authorities concerning the applicants' Roma origin and accordingly admitted that the circumstances constituted violations of Articles 3, 6, 8, 13 and 14. The European Court took note of the government's regret and acknowledgment of the violations and of its proposals concerning individual and general measures for settlement of these cases.

Individual measures:


1) Moldovan and others no. 2 (judgment on merits): The European Court, under Article 41, awarded the applicants just satisfaction in respect of pecuniary and non-pecuniary damages.

In May 2006, the authorities examined the legal possibility of opening criminal proceedings against the government agents involved in the events of 1993. It was noted that no evidence in the case-file showed that they had committed homicide. Only the crimes of incitement to destruction or incitement to perjury could have been held against them. However, due to the prescription of criminal liability (five years in similar situations) new criminal proceedings could not be opened.

According to the information submitted in February 2006, the procedure of forced execution of the sums granted to the applicants by the internal decision (final on 25/02/2005, see above) was pending before the Ludus Court. 

• Information is expected on further developments with respect to the forced execution. 


2) Moldovan and others no. 1 (friendly settlement): The Romanian government offered to pay the applicants various sums of money covering pecuniary and non-pecuniary damage, as well as costs and expenses. Both the government and the applicants indicated that this payment constitutes a final settlement of the case, including the applicants' domestic civil claims.


3) Kalanyos and others, Gergely: The authorities undertook to compensate the damage sustained by the applicants as well as their costs and expenses.

General measures: 


1) Undertakings of the government: Under the terms of the friendly settlement (Moldovan and others, judgment no. 1 case) and in both the Kalanyos and others and the Gergely cases, the Romanian government undertook to adopt several measures to fight against the discrimination against Roma, such as: 

- enhancing the educational programmes for preventing discrimination against Roma in the school curricula in the Hǎdǎreni community (Mureş County) and in both Plăieşii de Sus and Caşinul Nou communities (Harghita County); 

- drawing up public information programmes to dispel stereotypes, prejudices and practices towards the Roma community in the Mureş public institutions competent for the Hǎdǎreni community and in the Harghita public institutions competent for the Plăieşii de Sus and Caşinul Nou communities; 

- initiating legal education programmes together with the members of the Roma communities and ensuring the eradication of racial discrimination within the Romanian judicial system; 

- supporting positive changes in public opinion of the Hǎdǎreni, Plăieşii de Sus and Caşinul Nou communities concerning Roma on the basis of tolerance and the principle of social solidarity; 

- stimulating Roma participation in the economic, social, educational, cultural and political life of the local community in Mureş County and Harghita County by promoting mutual assistance and community development projects; 

- implementing programmes to rehabilitate housing and the environment in the communities and 

- identifying, preventing and actively solving conflicts likely to generate family, community or inter-ethnic violence. 

Furthermore, in the context of the friendly settment, the government undertook to prevent similar problems in the future by carrying out adequate and effective investigations and by adopting social, economic, educational and political policies to improve the conditions of the Roma community in accordance with the government's present strategy in this respect. In particular, it declared that it will undertake general measures as required by the specific needs of the Hădăreni community in order to facilitate the general settlement of the case, taking also into account the steps which have already been taken with this aim, such as rebuilding some of the houses destroyed.

It seems that these undertakings could serve as a basis for the assessment of general measures taken or envisaged for the execution of the judgment on merits (Moldovan No. 2).

• Information on the measures adopted: 

(a) The Romanian authorities have informed the Secretariat that the National Agency for the Roma (http://www.anr.gov.ro/), an organ subordinated to the Romanian government, has drawn up a “General Plan of Action” on the implementation of the Romanian authorities' undertakings in order to fulfil the commitments foreseen in the friendly settlement. According to this plan of action, a team made up of governmental experts and experts belonging to civil society visited Hǎdǎreni on several occasions to present the project to its inhabitants, to identify problems and general attitudes in the local community and to choose the people who could help implement the project locally. The conclusions of these visits have been used to draft a “Community Development Programme”, which addresses issues such as education (including health education and legal education), the fight against discrimination, the prevention of family or community conflicts, professional training, employment and the development of infrastructure, culture, etc. A governmental decision approving the Hadareni Community Development Plan 2006-2008 was adopted and published in the Official Gazette on 4/05/2006.

(b) By Law No. 103/2006, Romania has ratified Protocol No. 12 to the Convention (published in the Official Gazette on 2/05/2006). The Romanian authorities have also indicated that they envisage amending the legislation concerning the fight against discrimination, in order to create a direct and effective possibility to obtain redress for discriminatory acts. 

Moreover, the National Agency for the Roma signed an agreement with UNDP (United Nations Development Programme). 

The parties committed themselves to establish six assistance social centres for Roma to facilitate their socio-economic integration. One of the centres will have its seat at Targu Mures. Further, according to the Memorandum of Understanding signed by the Romanian government and UNDP in September 2005, 11 projects will be financed within the “Partnership for supporting the Roma 2005” Program. 

In May 2008 the Romanian authorities presented information on public policies concerning Roma in Romania and on programmes and initiatives of the National Agency for Roma. 

• This information is currently being examined by the Secretariat.

• Information awaited: on the progress achieved in the realisation of the plan of action on the implementation of undertakings foreseen in the friendly settlement and other possible measures with respect to the Moldovan and others cases and presentation of a plan of action for the implementation of the undertakings foreseen in the Kalanyos and others and Gergely cases.

2) Violation of Article 6§1: The problem of the excessive length of the proceedings is being examined in the context of the Stoianova and Nedelcu group of cases (1007th meeting, October 2007, Section 4.2).

3) Publication and dissemination: Judgements of 12/07/2005 have been translated into Romanian and published in the Official Journal. In addition, the judgment has been already included in the training programme for judges and prosecutors of the National Institute of Magistrate.

The Deputies decided to resume consideration of these items:

1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of further information to be provided on general measures and on individual measures, if necessary.
28341/95
Rotaru, judgment of 04/05/00 - Grand Chamber, Interim Resolution ResDH(2005)57
The case concerns a breach of the applicant's right to respect for his private life in that the relevant national legislation does not contain sufficient safeguards against abuse as regards the way in which the Romanian Intelligence Service (RIS) gathers, keeps and uses information. The European Court has thus concluded that the holding and use by the RIS of information on the applicant's private life were not “in accordance with the law” within the meaning of the Convention (violation of Article 8). 

In this context the European Court observed that section 8 of Law no. 14/1992 on the Organisation and the Operation of the Romanian Intelligence Service provided that information affecting national security might be gathered, recorded and archived in secret files. No provision of domestic law, however, laid down any limits on the exercise of those powers. Thus, for instance, the Law did not define the kind of information that may be recorded, the categories of people against whom surveillance measures such as gathering and keeping information may be taken, the circumstances in which such measures may be taken or the procedure to be followed. Similarly, the Law laid down no limits on the age of information held or the length of time for which it might be kept. Further section 45 of Law No. 14/1992 empowered the RIS to take over for storage and use archives that belonged to the former intelligence services operating on Romanian territory and allowed inspection of RIS documents with the Director's consent. The European Court noted that this section contained no explicit, detailed provision concerning the persons authorised to consult the files, the nature of the files, the procedure to be followed or the use that may be made of the information thus obtained (see §57 of the judgment).

The case also concerns an infringement of the applicant’s right to an effective remedy before a national authority that could rule on his application to have the file amended or destroyed (violation of Article 13). 

Lastly, the case concerns a breach of the applicant's right to a fair trial on account of the Court of Appeal's failure to consider the claim for damages and costs (violation of Article 6§1).

Individual measures: The Romanian delegation has indicated that there was no individual file on the applicant. Following the judgment of the European Court, the document that was in the possession of the RIS, based on which the applicant was erroneously designated as a member of an extreme-right organisation, was modified in order to avoid any confusion (another person bearing the same name as the applicant was listed there).

The Romanian authorities have indicated that the judgment of the European Court has been included in the file of the Romanian intelligence service, in order to avoid that any such confusion could occur again. 

General measures: 

1) Progress in the adoption of general 
• Adoption of Interim Resolution: On 05/07/2005, the Committee of Ministers adopted Interim Resolution ResDH(2005)57, in which it noted with interest the provisions of Law No. 535/2004 on the prevention and repression of terrorism which provide a procedure of judicial supervision of all secret surveillance measures, including cases involving threats to the national security. The Committee noted in addition the procedure provided by Law No. 187/1999 which, in spite of the shortcomings identified by the European Court (see §71 of the judgment), nevertheless allows interested persons to inspect the files created concerning them between 1945 and 1989 by the organs of the former Securitate, to obtain certificates concerning their possible collaboration with the former Securitate and to contest before a court the content of such certificates. Nevertheless, the Committee noted with regret that, more than five years after the date of the judgment, several shortcomings identified by the European Court still did not seem to have been remedied, in particular concerning the procedure to be followed in order to have access to the archives taken over by the RIS from former secret services (other than the Securitate), the absence of a specific regulation concerning the age of the information which could be stored by the authorities, or the lack of any possibility to contest the holding of this information and, save for the cases provided for by Law No. 187/1999, their truthfulness. 

The Committee therefore called upon the Romanian authorities rapidly to adopt the legislative reforms needed to respond to the criticism made by the Court in its judgment concerning the Romanian system of gathering and storing of information by the secret services.

• Legislative reform in the field of national security: Following the adoption of the interim resolution, the Romanian authorities indicated that the ongoing reform in the field of national security would indeed respond to the aspects identified as sources of violation in the judgment of the European Court. In particular, the package of related draft laws included, among other things: 
-
a Law on national security, 

-
a Law on the organisation and functioning of the Romanian Information Service, 

-
a Law on the external Information Service, 

-
a Law on information activities, counter-information and protection of information and 

-
a Law on the professional status and carrier of information officers. 

• Interim measures
Due to the very broad scope of the reform and the ongoing national consultation process, the time-frame for adoption of the package of laws has not yet been established. In the course of bilateral consultations between the Secretariat and the competent authorities (March, May, and July 2008) it was agreed that until the adoption of specific regulations related to the functioning of the intelligence service, general rules related to the protection of personal information adopted after the violation found by the European Court in the above case should be reviewed in order to assess their possible capability to prevent new violations to occur. In this context it has been also noted that the analysis of the domestic courts’ decisions, delivered in the period from 2000 to 2008 by the Supreme Council of Magistrates demonstrates that no similar case has been dealt with since the delivery of the European Court’s judgment in the present case. 

It should be further noted that after the delivery of the European Court’s judgment a series of measures were taken to secure respect for individuals’ rights and fundamental freedoms, with regard to automatic processing of personal data:

- 
ratification, in November 2001, of the Council of Europe’s Convention of 28 January 1981 for the Protection of Individuals with regard to Automatic Processing of Personal Data;

- 
adoption, in November 2001, of Law 677/2001 for the protection of persons related both to the processing of personal data and to the free circulation of such data;

- 
adoption of Law No. 102/2005 regarding the setting up, organisation and functioning of the National Supervisory Authority for Personal Data Processing;

- 
adoption of Law No. 182/2002 on Protection of Classified Information.

• Bilateral contacts are under way to assess this information, in particular, the applicability of the laws adopted since the judgment of the European Court to the present case.

2) Violation of Article 8: Under the draft Law on information activities, counter-information and protection of information the Romanian intelligence services have an obligation to assure information and to take measures necessary to guarantee the constitutional order, human rights and fundamental freedoms (Article 2). It should be also noted that the objectives of intelligence activities include: defence of democracy and constitutional order, rights and fundamental freedoms of the citizens, as guaranteed by the Romanian Constitution, and protection of an unlimited exercise of rights and fundamental freedoms. The draft Law contains provisions related to the collection of information, in particular, the procedure for a judicial authorisation. It also provides that the competent authorities are obliged to delete personal data from their files if it does not relate to any threat to Romanian national security (Article 70§1). Information concerning personal data, private life, honour and reputation of individuals obtained accidentally in the course of collecting information necessary for the protection of national security cannot be presented publicly, stored or archived. Thus, it should be destroyed as soon as it is established that that it has no relation to any threat to national security (Article 70§2).

• Bilateral contacts are under way to assess this information and progress in the adoption of the draft law.
3) Violation of Article 13: Certain provisions of the draft Law on information activities, counter-information and protection of information might make it possible to challenge the holding by the intelligence services of information on private life or to refute the truth of such information. Thus, everyone should have a right to ask the competent authorities to provide access to information which concerns him/her exclusively (Article 68). The draft Law also provides a possibility to request the administrative authorities to verify, correct or delete personal data if they are incorrect, incomplete or obtained illegally (Article 69). The competent authorities are obliged to respond to such requests within specific time-limits (Articles 68-69). Finally, Article 70 provides a possibility of judicial recourse in circumstances foreseen in those Articles, including compensation for damage sustained.

• Bilateral contacts are under way to assess this information and progress in the adoption of the draft law.
4) Violation of Article 6§1: The Romanian authorities observe that domestic courts will give direct effect to the Rotaru judgment, so as to avoid new violations, similar to that found in the present case, in which the Bucharest Court of Appeal failed to consider the applicant's claim for compensation and for the reimbursement of the costs incurred in order to obtain the rectification of the data at issue. 

5) Publication and dissemination: The judgment of the European Court has been translated and published in the Official Gazette.

The Deputies, 

1. 
underlined that the judgment of the European Court in this case became final more than eight years ago; 

2. 
recalled that a wide-ranging legislative reform related among other things to the activities of the Romanian intelligence service had been under way for several years, 

3. 
underlined, however, that the Committee of Ministers had already several times stressed the necessity rapidly to adopt concrete measures in order to avoid new, similar violations (see in particular Interim Resolution ResDH(2005)57); 

4. 
noted in this respect with interest the information submitted by the Romanian authorities during bilateral consultations in July 2008 and at the present meeting, concerning in particular the adoption of an Emergency Ordinance No. 24/2008 related to the archives of the former secret service and the current legislative framework regulating the protection of personal data;

5. 
decided to resume consideration of this case at their 1043rd meeting (2‑4 December 2008) (DH), in the light of the assessment of the information submitted by the Romanian authorities as well as of further information to be provided on general measures.

71525/01
Popescu Dumitru No. 2, judgment of 26/04/2007, final on 26/07/2007

The case concerns the absence of judicial guarantees related to interception of the applicant's telephone conversations under Law No. 51/1991 on national security (violation of Article 8).

The European Court, noting that under Article 13 of this law telephone conversations unlimited as to time could be intercepted by simple authorisation of the prosecutor, considered that prosecutors could exercise considerable discretion with regard to serious interference with private life considering that their did not fulfil the requirement of independence from the executive. Furthermore, at the material time, permission to carry out telephone interception was not subject to review, either before or after the fact, by an independent, impartial judicial authority. 

The European Court also observed that Romanian law provided no safeguards concerning the need to keep recordings of telephone calls intact and in their entirety, or their destruction. Lastly, the European Court noted that the Romanian intelligence service was the only authority empowered to certify that the recordings were genuine and reliable but that doubts existed with regard to its independence and impartiality. 

Individual measures: The European Court noted that the finding of a violation of Article 8 constituted sufficient just satisfaction in respect of the non-pecuniary damage sustained. 

• Information is expected as to whether the recordings in question have been destroyed.

General measures: The European Court that the Code of Criminal Procedure now contains many safeguards concerning the interception and transcribing of telephone calls, the storage of relevant information and the destruction of information which is not relevant. Thus, Laws Nos. 281/2003 and 356/2006 modifying the Code of Criminal Procedure require a reasoned judicial authorisation for operations of interception and recording of telephone or other electronic communications. It also seems that responsibility for determining the reliability of recordings has now to the National Institute of Forensic Expertise, which acts under the authority of the Ministry of Justice and whose experts, as “public officials” are completely independent from the authorities responsible for intercepting or transcribing communications (§§82-83).

Nevertheless, the European Court noted that the public prosecutor apparently still had powers to order surveillance measures under Article 13 of Law No. 51/1991 in the event of a presumed threat to national security. This assumption was attested to by a recent decision of the Romanian Constitutional Court (published in the Official Journal of 16/01/2007) according to which the application of Law 51/1991 was justified by its “special character”, even after the entry into force of the reforms of the Code of Criminal Procedure (§84).

• Information is expected on the current legal framework regulating the issue of telephone interception and measures taken or envisaged to avoid any future violations.
• Publication of the European Court's judgment and its dissemination among relevant courts, public prosecutors' offices and the authorities responsible for interception of telephone conversations are also expected, to raise their awareness of the Convention's requirements as they result from this case.
The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of further information to be provided on individual and general measures.
23468/02
Sissanis, judgment of 25/01/2007, final on 25/04/2007

The case concerns the violation of the freedom of movement of the applicant, a Greek national, due to a stamp placed in his passport in the course of criminal proceedings against him which forbade him to leave Romania between 1998 and 2004 (violation of Article 2 of Protocol No 4).

The European Court found that this restriction was not provided by law, in that Article 27 of Law 25/1969, upon which it was based, was vague in that it neither identified the authority empowered to impose such a measure nor defined with sufficient precisions the conditions for imposing measures prohibiting someone from leaving the country. The European Court also considered that the procedure for applying bans on leaving the country did not provide sufficient safeguards against abuse on the part of the authorities, since Law No. 25/1969 provided no review procedure, either at the time of imposition or afterwards (§71). 

Finally, Article 27 of Law No. 25/1969 had been declared unconstitutional on 11/04/2001, thus the order forbidding the applicant to leave the country had been in breach of Romanian law at least from that date onwards.

Individual measures: On 10/06/2004 the stamp in question was removed from the applicant's passport. In addition, the European Court awarded him just satisfaction in respect of non-pecuniary damage.

• Evaluation: It seems that no other measures are necessary.
General measures: According to the European Court, Law No. 25/1969 was abrogated by Law No. 123 of 2/04/2001. Subsequently, Emergency Ordinance No. 194 on the status of foreigners of 12/12/2002 (published in Official Journal of 27/12/2002 and approved by Law No. 357/2003 of 11/07/2003) was adopted. It seems that specific provisions related to the imposition of preventive measures forbidding an individual to leave the country are also contained in the Code of Criminal Procedure, as modified by Law No. 281 of 24/06/2003.

• The authorities are invited to clarify the state of the present law on preventive measures forbidding an individual to leave the country. In particular, information is expected on which authorities are empowered to impose such measures, the conditions in which they may be imposed and the safeguards against possible abuses.

The judgment of the European Court has been sent to the Superior Council of Magistracy with a view to bringing it to the attention of all the domestic courts and prosecutor offices as well as to the Ministry of Internal Affaires and Administrative Reform to inform its subordinated authorities. It should also be published in the Official Journal.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures.
59892/00
Maszni, judgment of 21/09/2006, final on 21/12/2006

The case concerns the lack of independence and impartiality of the military court which convicted the applicant, a civilian, in 1998, of driving with a forged licence and suborning a policemen to forgery (violation of Article 6§1). The policeman accused of forging the driving licence being under military jurisdiction, the applicant was tried by a military court as well, under Article 35 of the Code of Criminal procedure, because of the nature of the charges.

The European Court considered that certain aspects of the status of military judges might cast doubt on their independence and impartiality: for example, under Articles 29 and 30 of Law No. 54/193, they are regular officers in the armed forces, paid by the Ministry of Defence and subject to military discipline, and their promotion is governed by internal army regulations.

On the question of the jurisdiction of military tribunals over civilians, the Court also indicated that it could not share the reasoning according to which a global analysis of the facts was needed in order to avoid inconsistent outcomes where, as in the present case, it was possible to separate the issues.

Individual measures: The European Court awarded the applicant just satisfaction in respect of non-pecuniary damage. Romanian law provides, in Article 408-1 of the Code of Criminal Procedure, the possibility of reopening civil proceedings in cases in which the European Court finds a violation.
• Assessment: No further measure appears to be necessary.
General measures: Policemen are no longer defined as military personnel: under Law No. 281/2003 on the status of policemen they have become civil servants. Consequently, policemen accused of offences are now tried by ordinary courts. At the time of the events, civilians might be tried by military courts if they were accused of committing offences together with military personnel (connection of offences). However, according to the new wording of Article 35 (2) of the Code of Criminal Procedure, as amended by Law No. 356/2006, in case of indivisibility or connexion if one of the instances is ordinary and the other one military, the competence belong to the ordinary instance.

It should be also noted that following legislative changes, the statute of the both ordinary and military magistrates is regulated by Law No. 303/2004 on the status of magistrates, and the organisation of military courts is regulated by Law 304/2004 on judicial organisation.

• Bilateral contacts are under way to assess the legislative reforms undertaken and the necessity of possible further measures.

The judgment of the European Court was published in the Official Journal and on the Internet site of the Supreme Court of Cassation and Justice (http://www.scj.ro/decizii_strasbourg.asp). It was also sent to the Supreme Council of Magistracy, with a view to its dissemination to all domestic courts, with the recommendation that it be included for consideration in the activities related to continued education of judges.

The Deputies decided to resume consideration of this item:

1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided concerning payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting of 2009, in the light of information to be provided on general measures.

77364/01
Ilişescu and Chiforec, judgment of 01/12/2005, final on 01/03/2006

This case concerns the absence of an oral hearing on appeal in criminal proceedings (violation of Article 6§1). Thus, both applicants were convicted in 2000-2001, without being heard in person either during the first-instance proceedings or at appeal. 

In this respect the European Court stressed in particular that the appellate court had had the “possibility to correct the failure to hear the applicants at first instance, either by quashing the judgement and remitting the case to the courts below, or by ruling on merits of the charges against them, after having devoted itself to a complete appreciation of the question of the guilt or innocence of the interested parties, while proceedings, if necessary, with new measures of instruction” (§40 of the judgment).

Individual measures: The applicants were sentenced to three months' imprisonment and a fine. The European Court awarded the applicants just satisfaction in respect of the non-pecuniary damage suffered. By a letter of 12/06/2006 the Government Agent informed the applicants that they might request reopening of the proceedings in question under Article 408-1 of the Code of Criminal Proceedings. They were also informed about the publication of the judgment in the Official Journal.
• Assessment: No further measure seems necessary.
General measures: The case present similarities to the Constantinescu group of cases in which the Committee of Ministers noted that the required measures have been adopted (Section 6.1).

The Deputies:

1.
decided to resume consideration of this item at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on payment of the just satisfaction, if necessary;

2.
noted that other required measures have already been adopted.

- Cases concerning a violation of the right of access to a court through application of the doctrine of res judicata
62710/00
Lungoci, judgment of 26/01/2006, final on 26/04/2006

78037/01
Caracas, judgment of 29/06/2006, final on 11/12/2006

These cases concern violation of the applicants' right of access to a court resulting from the dismissal of their claims on the ground that they were identical with claims already determined in previous proceedings (violations of Article 6§1). In both cases the Romanian courts wrongly applied Article 1201 of the Civil Code as they failed to take into account new facts which had occurred after the original decisions. 

In the Lungoci case, in 1999 the court failed to consider a final judgment of 28/03/97 acknowledging the applicant's property title to some flats which had been nationalised in 1950.

In the Caracas case, in the 1998 decision, the court failed to take account of administrative proceedings brought by the applicants under Law No. 112/1995.

The European Court noted that the fact that the applicants had been given access to a court solely for the purposes of seeing their action declared inadmissible under the law in force meant that they had been deprived of a clear and effective right of access to a court.

Individual measures: The Romanian law provides in Article 322§2 of the code of civil procedure a possibility of reopening of civil proceedings in cases in which the European Court found a violation of the European Convention. In addition, both applicants were awarded just satisfaction for non-pecuniary damage.

• Assessment: No other measure appears to be necessary.
General measures: 

• Publication and dissemination of the judgments of the European Court, together with a circular, are expected in order to raise domestic courts' awareness of the Convention's requirements as they result from these cases.

On 12/07/2006, in the context of the Lungoci case, the Secretariat sent an initial phase letter to the authorities asking for clarifications in order to establish whether the violation has an occasional character or whether other measures should be envisaged with a view to preventing new, similar violations. 

• Information is awaited in this respect.

The Deputies decided to resume consideration of these items:

1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided concerning payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of further information to be provided on general measures.
63945/00
Weissman and others, judgment of 24/05/2006, final on 23/10/2006

4227/02
Iorga, judgment of 25/01/2007, final on 25/04/2007

These cases concern violation of the applicants' right of access to a court due to excessive court fees required in domestic proceedings (violations of Article 6§1). 

In the Weissman case, the Supreme Court of Justice, by a final decision of 21/04/2000, dismissed the applicants' action seeking reimbursement in respect of loss of earnings resulting from the state's illegal use of their building, on the ground that they had failed to pay certain sums due in stamp duty required for bringing the proceedings. 

In the Iorga case, the Bucharest Court of Appeal, by a final decision of 30/11/2000, dismissed the applicant’s action for the restitution of certain movable property confiscated during the communist period. It noted that the Ministry of Finance refused the applicant’s request for exemption from the stamp duty and found that a lower court correctly applied the stamp duty law.

The European Court found in the Weissman case that the amount in question, calculated on the basis of a set percentage laid down by law of the sum at stake in the proceedings, was not justified either by the particular circumstances of the case or by the applicants' financial situation. Since the amount claimed from the applicants in order to lodge their action was excessive, they were implicitly obliged to abandon the action, which deprived them of the right to have their case heard by a court. The European Court also noted that, according to the Stamp Duty Act (Law No. 146/1997) in force at the material time, possible application for exemption from stamp duty would have been decided by the Ministry of Finance, which was a party to the proceedings. Moreover, Law No. 146/1997 provided no possibility of an appeal against the decision of the Ministry of Finance.

The Weissman case also concerns a violation of the applicants' right to the peaceful enjoyment of their possessions: the European Court found that the Romanian authorities provided no convincing explanation of why the applicants had not been compensated for the state's use of their building (violation of Article 1 of Protocol No. 1).

Individual measures: In the Weissman and others case the European Court awarded the applicants jointly just satisfaction for pecuniary damage resulting from the lack of compensation. In the Iorga case the European Court rejected the applicant’s claims for just satisfaction for pecuniary damage and he did not ask for just satisfaction for non-pecuniary damage. In addition, he may request the reopening of the proceedings.

• Assessment: No further measure appears to be necessary.
General measures:


1) Violation of Article 6§1: Law No. 146/1997 (Stamp Duty Act) was modified by Law No. 195 of 25/05/2004. According to the new wording of Article 18 it is henceforth a matter for the courts to determine the sums due in stamp duty required for bringing proceedings. The interested party may seise the court within three days with a request for re-examination of these sums. In such a situation the court decides in a different formation. Further, according to the modified Article 21 it is also a matter for the courts to grant of exemptions, reductions or repayment by instalments in respect of stamp duty. 

• Assessment: No further measure appears to be necessary.
2) Violation of Article 1 of Protocol 1: The European Court noted that the wording of Articles 485, 486 and 487 of the Civil Code clearly oblige the occupant of a building who is not the owner to return the property together with any profits arising to its owner. In addition, the case-law of the Supreme Court of Justice recognised a possibility for the former owners to obtain reimbursement of rent collected by the state once an action for restitution of possession had been brought. It seems that this was an isolated instance of failure to comply with the law. 

In view of the direct effect of the European Convention in Romania, it may be assumed that the requirements of Article 1 of Protocol 1 and the European Court's case-law will be taken into account in the future, thus preventing new, similar violations, after the publication and dissemination of the judgment of the European Court. In this context it should be noted that all judgments of the European Court against Romania are regularly published in the Official Journal and on the internet site of the Supreme Court of Cassation and Justice (http://www.scj.ro/decizii_strasbourg.asp). The judgment in the Weissman case was also sent to the Superior Council of Magistracy, with a view of its dissemination to all domestic courts, with a recommendation to discuss this judgment during activities related to continued professional education of judges.

• Assessment: No further measure appears to be necessary.
The Deputies: 

1.
decided to resume consideration of this item at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary;

2.
considered that the other measures of execution required seem to have been adopted.

- Cases concerning the failure to restore or compensate for nationalised property sold by the state to third parties

57001/00
Străin and others, judgment of 21/07/2005, final on 30/11/2005

32494/03
Aslan, judgment of 24/05/2007, final on 24/09/2007

60489/00
Balanescu, judgment of 06/12/2007, final on 06/03/2008

70639/01
Barbu, judgment of 12/10/2006, final on 12/01/2007
75261/01
Barcanescu, judgment of 12/10/2006, final on 12/01/2007

75297/01
Brazda and Malita, judgment of 31/05/2007, final on 31/08/2007

10754/04
Capetan-Bacskai, judgment of 25/10/2007, final on 25/01/2008

31603/03
Ciobotea, judgment of 25/10/2007, final on 25/01/2008

38538/02
Cohen, judgment of 06/12/2007, final on 06/03/2008

70890/01
Danulescu, judgment of 12/10/2006, final on 12/01/2007

2252/02
Davidescu, judgment of 16/11/2006, final on 16/02/2007

32743/05
Dragoş, judgment of 11/10/2007, final on 11/01/2008

9292/05
Enciu and Lega, judgment of 08/02/2007, final on 08/05/2007

4632/03
Engber, judgment of 06/12/2007, final on 06/03/2008

24959/02
Erbiceanu, judgment of 26/04/2007, final on 26/07/2007

41857/02
Florescu, judgment of 08/03/2007, final on 08/06/2007

16891/02
Funke, judgment of 26/04/2007, final on 26/07/2007

35951/02
Gabriel, judgment of 08/03/2007, final on 08/06/2007

34011/02
Hertzog and others, judgment of 26/07/2007, final on 26/10/2007, rectified on 13/09/2007

18898/02
Ilutiu, judgment of 06/12/2007, final on 06/03/2008

42061/02
Ionescu Elena and Nicolae, judgment of 26/07/2007, final on 26/10/2007

2608/02
Ionescu Ruxanda, judgment of 12/10/2006, final on 12/01/2007

11116/02
Ionescu, judgment of 31/05/2007, final on 31/08/2007

12728/03
Jujescu, judgment of 29/06/2006, final on 29/09/2006

9862/04
Negoita, judgment of 25/01/2007, final on 25/04/2007

63252/00
Păduraru, judgment of 01/12/2005, final on 01/03/2006 and of 15/03/2006, final on 24/09/2007, rectified on 31/05/2007

4738/04
Pais, judgment of 21/12/2006, final on 21/03/2007

1597/02
Patrichi, judgment of 12/10/2006, final on 12/01/2007

9405/02
Păun, judgment of 24/05/2007, final on 24/08/2007

13075/03
Penescu, judgment of 05/10/2006, final on 05/01/2007

73969/01
Petrescu, judgment of 15/03/2007, final on 15/06/2007

24681/03
Popescu and Daşoveanu, judgment of 19/07/2007, final on 19/10/2007

21397/02
Popescu Dimitrie Dan, judgment of 14/12/2006, final on 14/03/2007

4596/03
Porteanu, judgment of 16/02/2006, final on 16/05/2006

38467/03
Rabinovici, judgment of 27/07/2006, final on 27/10/2006

13309/03
Radu, judgment of 20/07/2006, final on 20/10/2006

29683/02
Rotaru and Cristian, judgment of 30/11/2006, final on 28/02/2007

4198/04
Rusu and others, judgment of 19/07/2007, final on 19/10/2007

1696/03
Săvulescu, judgment of 12/07/2007, final on 12/10/2007

58612/00
Sebastian Taub, judgment of 12/10/2006, final on 12/01/2007

26449/04
Stroia, judgment of 08/02/2007, final on 08/05/2007

25603/02
Suciu Arama, judgment of 09/11/2006, final on 09/02/2007

26521/05
Suciu Werle, judgment of 13/12/2007, final on 13/03/2008

31177/02
Szekely, judgment of 11/10/2007, final on 11/01/2008

2122/04
Tarbuc, judgment of 14/12/2006, final on 14/03/2007

18419/02
Todicescu, judgment of 24/05/2007, final on 24/08/2007

5691/03
Toganel and Gradinaru, judgment of 29/06/2006, final on 29/09/2006

77048/01
Tovaru, judgment of 12/10/2006, final on 12/01/2007

23354/02
Ungureanu, judgment of 09/11/2006, final on 09/02/2007

23576/04
Vidrascu, judgment of 14/12/2006, final on 14/03/2007

6350/02
Vlăduţ, judgment of 30/11/2006, final on 28/02/2007

35303/03
Weigel, judgment of 08/03/2007, final on 08/06/2007

All these cases concern the sale by the state of property nationalised under the communist regime to third parties (tenants) without compensation to the legitimate owners, although the domestic courts declared, between 1993 and 2000, that the acts of nationalisation had been illegal (violation of Article 1 of Protocol No. 1).

The Strain case also concerns the excessive length of the proceedings for recovery of the property at issue. Proceedings began in September 1993 and lasted until 30/06/1999, when the Timişoara Court of Appeal delivered its final judgment (violation of Article 6§1).

Individual measures: The European Court ordered the return of the properties in question or payment of just satisfaction for pecuniary damage corresponding to their market value within three months of the date on which its judgments became final in all the cases except those of Petrescu, Suciu Arama, Vlăduţ and Weigel. In the Weigel case the European Court considered that the question of the application of Article 41 (just satisfaction) was not ready for decision and should accordingly be reserved. In the Petrescu, Suciu Arama and Vlăduţ cases the applicants recovered their property before the European Court gave its judgments.

The European Court also awarded just satisfaction for non-pecuniary damage in all the cases except those of Gabriel, Porteanu, Tarbuc and Vlăduţ.

The property in question has been returned in the Străin case.

Just satisfaction for pecuniary damage has been paid in the Porteanu and Radu cases.

• Information is awaited on the current situation of the applicants in the majority of cases, in particular, whether their properties have been returned or if they have received just satisfaction for pecuniary damage.

General measures: 


1) Violation of Article 1 of Protocol No. 1: In the Strain case, the European Court noted that, even if Law No. 10/2001 provided that a future law would regulate the procedure for granting compensation in similar situations, as well as its forms and its amount, no such law had been voted at the time the judgment was delivered. 
Subsequently, in other cases, the European Court noted with interest that Law No. 247/2005, amending Law No. 10/2001, applies the principles expressed in international case-law related to illegal or de facto expropriation. The new law qualifies as illegal the nationalisations carried out by the communist regime and provides an obligation of restitution in kind or, if that is impossible, compensation equivalent to the market value of the property. Those so entitled might be compensated in the form of participation, as shareholders, in a mutual investment fund organised as a Romanian limited company (S.A.), registered at the Bucharest Companies Registry on 29/12/2005 (Proprietatea, see http://www.fondulproprietatea.ro/en/). However, the European Court has observed on several occasions that the company Proprietatea was not yet operational to the extent of being effectively able to provide the applicants with compensation. Moreover, neither Law No. 10/2001 nor Law No. 247/2005 takes into consideration prejudice resulting from the prolonged absence of compensation of persons who, like the applicants, were deprived of their property despite final judgments ordering its return (see, among others, Porteanu case, § 34).

• Improvement of the compensation mechanism: Government Ordinance No. 81/2007 aimed at improving and further accelerating the processing of restitution remedies for properties seized abusively provides that, as from 1/10/2007, claimants shall benefit from the compensation titles either by converting them into shares issued by the Property Fund or, according to the claimant’s choice, as monetary compensation. Monetary compensation in lieu of restitution shall be of up to about 500 000 RON (whereas compensation above this amount is given in form of shares issued by the Property Fund paid over a two-year period in two instalments, to be counted from the issue of the payment title. Monetary compensation of under 250 000 RON is paid in one instalment. Up to 1/02/2008, 2440 requests for monetary compensation were registered, of which 855 were finalised (the total amount of compensation paid amounted to 72 000 000 RON). 

What is more, in 2007 Romania adopted Government Decision No. 1581/2007 modifying and completing Decision No. 1481/2005 concerning the Property Fund. According to Article 9(4), shareholders are free to transfer their shares at any time among themselves or to third parties. 

Finally, as from 1/11/2007, the Property Fund began to distribute dividends for 2006 to shareholders registered as of 11/10/2007 with the Shareholder Registry. In June 2008, 2477 shareholders, among them the Ministry of Finance and Economy, were entitled to receive dividends for 2006, amounting in total to 2,705,352 RON.

The Romanian authorities are undertaking further steps in order to evaluate the Property Fund and then list it at the stock exchange. To this end two international companies have been selected to assist in the assessment of the stock comprising the Fund’s portfolio in accordance with the international standards and the relevant domestic legislation in force. 

• Sanction mechanism: Law 10/2001, as modified by Government Ordinance No. 209/2005 (approved by Law 209/2005), provides a control mechanism for the implementation of restitution decisions. Thus, a special Control Body may exercise an administrative control and impose sanctions (see also the Popescu Sabin group of cases, 1043rd meeting, December 2008).

• Stocktaking of the restitution of nationalised properties: According to the statistics of the National Authority for the Restitution of Property, between 16/10/2006 and 24/04/2008, a total of 35 068 documented claims were filed with the Central Commission for Restitution seeking to restore ownership rights over land located in 38 counties. The Commission retained 13 632 files to be addressed in accordance with the procedure provided by law, of which 9 882 were distributed to the evaluators for consideration. Due to the failure to meet the necessary requirements provided by law as to the content of the documentation, some of the files were returned to be completed. As of May 2008, 2 128 decisions granting compensation were issued and handed over to the rightful owners, the value of the compensation awards being set at 413 865 364 RON.

• Assessment of the Romanian authorities: The existing regulations providing a system to restore ownership rights are functional, offering rightful owners the possibility to choose between monetary compensation and shares in the Property Fund. In addition, according to Government Decision No. 1481/2005 as subsequently amended, shareholders in the Property Fund may dispose of the shares and are entitled to dividends. Assessing the market value of the stock comprising the Fund’s portfolio will successfully solve the objective of the public offer and the issue of the stock exchange listing.

• Submissions under Rule 9§2: In May 2008 an NGO « Asociatia pentru Proprietatea Privata » (APP) complained of shortcomings in the general measures undertaken and, in particular, the functioning of the Property Fund. 

In June 2008 a group of NGOs (Association pour la Défense du Droit de Propriété en Roumanie, APP and ResRo Interessenvertretung Restitution in Rumaenien e.V.) complained about the recent ruling of the Supreme Court apparently excluding the possibility of restitution actions under civil law.

• The Romanian authorities were invited to provide information with respect of the submissions of the NGOs. 

• Additional information is expected particularly on measures taken or envisaged to address the issue of lack of compensation for the period between the final judgments providing the restitution of properties to their owners and their actual enforcement (see, among others, the judgment in the Porteanu case, §34).


2) Violation of Article 6§1: The problem of the excessive length of the civil proceedings is being examined in the context of the Nicolau group of cases (Section 4.2).

3) Publication and dissemination: The judgments of the European Court in the Străin, Păduraru and Porteanu cases were published in the Official Journal and disseminated. 

The Deputies, 

1.
recalled that the questions raised in these cases concern an important systemic problem, related particularly to the failure to restore or compensate nationalised property, sold subsequently by the state to third parties, which it is important to remedy as soon as possible to avoid a large number of new, similar violations;

2.
noted with interest the information provided by the Romanian authorities on the functioning of the restitution/compensation mechanism and on measures adopted with a view to its improvement, in particular the creation of a new possibility of monetary compensation,

3.
noted that the recent information, in particular the submissions of NGOs under Rule 9§2 of the Rules of the Committee of Ministers for the supervision of the execution of judgments and of the terms of friendly settlements, still needs to be assessed;

4.
recalled furthermore that information has still to be provided by the Romanian authorities on the issue of compensation for prejudice resulting from the prolonged absence of compensation of persons deprived of their property despite final judgments ordering its return, which is not covered by the current mechanism;

5.
decided consequently to resume consideration of these items at their 1043rd meeting (2‑4 December 2008) (DH), in the light of further information to be provided on payment of the just satisfaction, if necessary, and at the latest at their 1st DH meeting in 2009, in the light of further information to be provided, on both individual and general measures.

77217/01
Cleja and Mihalcea, judgment of 08/02/2007, final on 08/05/2007

This case concerns a violation of the applicants' right to the peaceful enjoyment of their possessions in that, for a protracted period, they were prevented from using their property due to domestic courts' refusal to order the eviction of the tenants from their flat (violation of Article 1 of Protocol No. 1). 

In March 1994, the Romanian courts ordered the return to the applicants of the flat nationalised during the communist period. In 1999, the applicants brought an action for eviction of the former state tenants conditional on an exchange of flats on the basis of Articles 23-25 of the Emergency Government Order No. 40/1999 on the protection of tenants and the fixing of rents for residential accommodation (“E.G.O. No. 40/1999”), submitting a certified declaration of a third party that she would rent another flat to the tenants.

In December 2002, the Supreme Court of Justice rejected the action for eviction finding that the applicants' request did not fulfil the conditions laid down in Article 23§3 of E.G.O. No. 40/1999 since it was not possible to oblige a third party to conclude a lease with the tenants, a simple declaration not being considered as a sufficient guarantee. Furthermore, the flat proposed by the applicants to the tenants was found not to respect the minimum requirements laid down in Annex No. 1 to Law No. 114/1996, to which Article 23§2 of the E.G.O. No. 40/1999 referred since its modification by Law No. 241/2001 (§18).

The European Court, noting the lack of a formal procedure under Article 23§3 of E.G.O. No. 40/1999 and the fact that the applicants submitted a certified declaration, found that the interpretation and the application of Article 23§3 by the courts could not be considered as being foreseeable and ensuring a fair balance between the interests at issue. It also noted that the modified Article 23§2 led to a disproportionate protection of the interests of the tenants to the detriment of the owners, 

Individual measures: The applicants recovered their flat in 2004. In addition, the European Court awarded them jointly just satisfaction in respect of both pecuniary and non-pecuniary damage. 

• Assessment: it seems that no further measure is necessary.

General measures:

• Information is expected on current legislation and practice regulating the issue of the eviction of former state tenants conditional on an exchange of flats and measures taken or envisaged in order to avoid any future violations.

The judgment of the European Court was sent to the Ministry of Justice and to the Superior Council of Magistracy with a view to bringing it to the attention of all the domestic courts. It should also be published in the Official Journal.

The Deputies decided to resume consideration of this item:

1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided concerning payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of further information to be provided concerning general measures.

21740/02
Bock and Palade, judgment of 15/02/2007, final on 15/05/2007; judgment (just satisfaction) of 21/02/2008, final on 21/05/2008

The case concerns a violation of the applicants' right to the peaceful enjoyment of their property due to a final decision of the Supreme Court in 2001 conferring part of a building and the use of the adjoining land, both belonging to the applicants, upon the local authority. This decision was taken pursuant to the jurisprudential principle of a “right acquired in rem” which, in certain circumstances, makes it possible to assume ownership of buildings built on someone else's land (violation of Article 1 of Protocol No. 1).

In fact, the building, which had belonged to the applicants' parents and which was composed of 18 flats and the adjoining land were nationalised in 1950. Partially destroyed during the second world war, it was rebuilt by a state agency and transferred to the town council which, however, did not have its title recorded in the Land Register. In 1994 the applicants, as joint heirs, had their title to the property entered in the Land Register and began to pay property tax on it.

The European Court considered that the applicants had a possession, inherited from their parents, and that the interference in their right to it was without legal basis in domestic law: the Supreme Court's judgment had found that the town council had acquired a right in rem to the buildings on the applicant's land on account of a “factual situation neither desired by nor known to them” which had given rise to an “apparently legal state of affairs”. However, according to Romanian case-law, the simple fact of putting a building on someone else's land is not enough to constitute an acquisition in rem in favour of the builder (§63).

Individual measures: The European Court concluded that the Romanian authorities were to return to the applicants the share of 83.33% of the building and end the use of the adjacent land within three months from the date on which the judgment would become final. Failing such restitution, the Romanian authorities were to pay the applicants jointly, within the same three-month period, 750,000 EUR in respect of pecuniary damage.

• Information is expected on the current situation of the applicants, in particular whether their property has been returned or if they have received just satisfaction for pecuniary damage.

General measures: 

• Information is awaited on current practice of the Supreme Court in such cases and measures taken or envisaged in order to avoid similar violations. Publication and dissemination of the European Court's judgment among relevant courts and authorities is expected, to raise awareness of the Convention's requirements as they result from this case.

The Deputies decided to resume consideration of this item:

1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided concerning payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures.

54062/00
Androne, judgment of 22/12/2004, final on 06/06/2005

The case concerns the infringement of the principle of legal certainty and consequently of the applicants' right to a fair trial on account of the delayed reopening of certain civil proceedings which had resulted in 1997 in a final court decision ordering the restitution to the applicant of a building which had been confiscated by the state. The revision proceedings, which were initiated in March 2000 by the General Prosecutor on the grounds that the state had not been represented at the earlier proceedings resulted, in 2002, in the annulment of the 1997 decision (violation of Article 6§1).

The case also concerns a violation of the applicants' right to enjoyment of their possessions due to the late reopening of these proceedings (violation of Article 1 of Protocol No. 1).

Individual Measures: The European Court has indicated that the return of the property at issue, as ordered by the court decision of 1997, would put the applicants as far as possible in the situation equivalent to that in which they would have been if there had been no breach of Article 1 of Protocol No. 1. Failing such restitution, the defendant state was to pay the applicants a sum of money corresponding to the value of the building, within three months from the date at which the judgment became final. 

• Information provided by the Romanian authorities: The Romanian authorities have indicated that the Mayor of Bucharest ordered the restitution of the building to the applicants on 02/09/2005. Nevertheless, the applicants challenged the terms of this restitution, complaining that the Mayor's decision, delivered on the basis of Law 10/2001, required them to conclude a five-year lease with the sitting tenants in the building. They have therefore refused to accept the material restitution of the building. 

In reply, the Romanian authorities have stressed that prior to the violation of the Convention, the applicants were in a similar situation. In fact, the domestic law in force at the relevant time (Law 17/1994) had extended until 1999 the period during which the sitting tenants of nationalised properties could continue to live in their apartments by virtue of leases which they had concluded with the state, even if the buildings had meanwhile been returned to their former owners. Subsequently, this period has been extended on several occasions. Government Order 40/1999 provided a procedure through which persons to whom buildings had been returned might conclude new leases with tenants. According to the latest information provided by the Romanian authorities, on 25/04/2006, the applicants obtained the possession of the property whereas a restoration report was drafted.

In addition, on 7/06/2006 the Bucharest Court of Appeal ordered the eviction of the tenants from the applicants' flat. 

• Bilateral contacts are under way to assess the measures already taken.
General Measures: In the context of the adoption of general measures, the Romanian authorities have indicated that they consider that the violation found by the European Court in this case was caused by the way in which the code of civil proceedings regulates the legal regime of the one-month time-limit during which revision proceedings may be lodged. 

Although this issue is relevant to the execution of this judgment, it seems that the violation found by the European Court in this case might also require additional measures to prevent new, similar violations. 

Thus, according to the Committee of Ministers’ position it should no longer be possible for public prosecutors to question the final character of court judgments in civil cases (see Interim Resolution ResDH(2004)14 of 11/02/2004, concerning the execution of the judgment delivered by the European Court on 25/07/2002 in the case of Sovtransavto Holding against Ukraine). 

Moreover, as regards the possibility provided by the Romanian Code of Civil Procedure to request the revision of final court decisions if the interests of the state or of other public-law bodies were not represented or were represented in bad faith, the Secretariat raised doubts as to its compatibility with the case-law of the European Court, according to which final judgments delivered by courts should not be reviewed unless this is made necessary by “circumstances of a substantial and compelling character” (see case of Ryabykh against Russia, judgment of 24/07/2003, §52).

The Romanian authorities expressed their intention to take into account the modification resulting from this case, in particular with respect to the possibility to challenge the final courts' decisions by public prosecutor, in a working group for the amendment of the Romanian Code of Civil Procedure established by the Ministry of Justice. It seems that the draft law limits the prosecutors’ possibility to challenge the judgments only to cases in which they were parties. There are also other limits to the prosecutors’ powers provided by this draft law.

• Additional clarifications are expected on the progress of this working group and on the provisions of the draft amendment to the Code of Civil Procedure mentioned by the government.

The judgment of the European Court was published in the Official Journal in September 2005 and has been sent out by the Superior Council of Magistracy to courts and prosecutors' offices, together with the recommendation that all the court decisions involving the state or bodies established under public law are communicated to the prosecutor's offices.

The Deputies decided to resume consideration of this item:

1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided concerning payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting of 2009, in the light of further information to be provided on individual and general measures.

29294/02
Hirschhorn, judgment of 26/07/2007, final on 26/10/2007

The case concerns the failure to enforce a final court decision of 24/06/1999 ordering the restitution of a building to the applicant, on the basis of the diplomatic immunity of the tenant organisation (violation of Article 6§1). The European Court noted that, given the circumstances, even if the existence of the lease might justify the delay in giving the building back to the applicant, no such a justification existed after its expiry (§56 of the judgment). Further, the tenant’s possible immunity did not justify the delay in the transfer of ownership rights to the applicant since such transfer would not in itself imply any obligation to vacate the premises (§60 of the judgment).

The case also concerns the lack of independence and impartiality of the Bucharest Court of Appeal due to the President’s disclosure to the Bailiff during the proceedings of the opinion of the inspecting judge to the effect that the tenant organisation could not be evicted because of its diplomatic immunity (violation of Article 6§1). The European Court considered that by presenting his opinion, the inspecting judge and, implicitly, the President of the court of appeal had tended to favour rejecting the applicant’s claim. 

Finally, the European Court considered that the applicant was deprived of every attribute of his right of ownership of the building due to government decisions of 2002 and 2005, placing it on the state-owned property list (violation of Article 1 of Protocol No. 1). In the circumstances, the principle of immunity of state bodies was not sufficient in itself to legitimise the authorities’ failure to transfer ownership rights over the building to the applicant (§§92, 93, 98 of the judgment).

Individual measures: The European Court ordered the restitution of the property in question within three months or payment of just satisfaction in respect of pecuniary damage. It also awarded the applicant just satisfaction in respect of non-pecuniary damage and the pecuniary damage for loss of income. The property in question has been returned to the applicant.

• Assessment: No further measure appears to be necessary.

General measures: This case does not reveal a structural problem and, consequently, should be seen as an isolated case. It should be noted that various problems related to the restitution of property nationalised under the Communist regime are being examined in the context of the Străin group of cases (Section 4.2) or the Popescu Sabin group of cases (1043rd meeting, December 2008). However, it seems that the violations found by the European Court in this case resulted from the wrongful application of principles related to state immunity in the enforcement proceedings. 

Further, in the context of the lack of independence and impartiality of a domestic court, the European Court noted that all judges were prohibited by law from voicing opinions in public about trials in progress and, in addition, inspecting judges were formally prohibited from interfering in proceedings (§§78-79 of the judgment). 

In view of the direct effect of the European Convention in Romania, it may be assumed that the requirements of Art. 6§1 and Article 1 of Protocol No.1 and the European Court's case-law will be taken into account in the future, thus preventing new, similar violations, after the publication and dissemination of the judgment of the European Court. 

In this context it should be noted that all judgments of the European Court against Romania are regularly published in the Official Journal and on the Internet site of the Supreme Court of Cassation and Justice (http://www.scj.ro/decizii_strasbourg.asp). The present judgment was also sent to the Superior Council of Magistracy, with a view to bring it to the attention of all the domestic courts.

• Assessment: No further measure appears to be necessary.

The Deputies:

1
decided to resume consideration of this item at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on payment of the just satisfaction, if necessary;

2.
noted that individual and general measures seem to have been adopted.


- Cases of length of civil proceedings

1295/02
Nicolau, judgment of 12/01/2006, final on 03/07/2006

42588/02
Cârjan, judgment of 25/01/2007, final on 25/04/2007

56326/00
Cârstea and Grecu, judgment of 15/06/2006, final on 23/10/2006

38692/05+
Forum Maritime S.A., judgment of 04/10/2007, final on 04/01/2008

19215/04
Gheorghe, judgment of 15/03/2007, final on 15/06/2007

35229/02
Guţă, judgment of 16/11/2006, final on 26/03/2007

67710/01
Ispan, judgment of 31/05/2007, final on 31/08/2007

19567/02
Matica, judgment of 02/11/2006, final on 02/02/2007

These cases concern the excessive length of civil proceedings (violations of Article 6§1). The proceedings in all those cases, with exception of the Nicolau case, were closed when the European Court gave its judgments. In the Gheorghe case the European Court found that, as the applicant's state of health had declined considerably during the proceedings, considerable diligence was required on the part of the authorities.

The Gheorghe case also concerns a violation of the applicant’s right to a fair hearing on the account of absence of a specific and explicit response from the Supreme Court of Justice in a decision of 4/11/2003, to his ground of appeal in a case concerning his disability allowance (violation of Article 6§1). The European Court found that in the absence of such a response it was impossible to ascertain whether the domestic courts had simply neglected to examine the content of the applicant's claim or whether its dismissal had been the result of a manifest error of judgment as to the subject-matter of the action.

The Forum Maritime S.A. case also concerns the impossibility to have an independent and impartial tribunal examine the order of dismissal issued by the prosecutor in 2000 with respect to the applicant company’s criminal complaint with civil-party application (violation of Article 6§1). The European Court noted that a prosecutor did not fulfil the requirement of independence from the executive branch and that at the material time, the Code of Criminal Procedure provided no possibility of judicial appeal against an order of dismissal issued by a prosecutor.

Finally, the Forum Maritime S.A. case also concerns the unfairness of the proceedings, neither the applicant nor his counsel having had access to the criminal file (violation of Article 6§1).

Individual measures: In the Gheorghe case, Romanian law provides, in Article 322§9 of the Code of Civil Procedure, the possibility of reopening civil proceedings in cases in which the European Court has found a violation. In addition, the European Court awarded the applicant just satisfaction in respect of non-pecuniary damage. 

• Clarification is expected as to whether the reopening of the proceedings at issue is also possible in the Forum Maritime S.A. case.

• Information is expected on the state of proceedings in the Nicolau case and, if appropriate, on measures taken to accelerate them.

General measures: 

1) Excessive length of proceedings: It is recalled that in the context of several criminal cases (Stoianova et Nedelcu group of cases, Section 4.2) the Secretariat has asked the Romanian authorities whether they were envisaging measures to provide an effective national remedy against excessively long judicial proceedings.

• The authorities are invited to provide information on the domestic situation concerning the length of civil proceedings and on measures taken or envisaged to prevent new, similar violations. 

• Publication and dissemination of the European Court's judgment in the Nicolau case among the relevant authorities and domestic courts are also expected.

2) Failure to give specific response to applicant's claims: It seems that the violation in the Gheorghe case was of an isolated nature. In view of the direct effect of the European Convention in Romania, it may be assumed that the requirements of Article 6§1 and the European Court's case-law will be taken into account in the future, thus preventing new, similar violations, after the publication and dissemination of the judgment of the European Court. In this context it should be noted that all judgments of the European Court against Romania are regularly published in the Official Journal and on the Internet site of the Supreme Court of Cassation and Justice (http://www.scj.ro/decizii_strasbourg.asp). The present judgment was also sent to the Superior Council of Magistracy, with a view of its dissemination to all domestic courts, with the recommendation that it be discussed amongst the activities related to continued education of judges.

• Assessment: No further measure appears necessary.

3) Independent and impartial tribunal: The Forum Maritime S.A. case presents similarities to that of Grecu (1043 DH, December 2008).

4) Access to a prosecution file: In the Forum Maritime S.A. case the European Court noted that under the Code of Criminal Procedure and according to general legal opinion, criminal proceedings during the prosecution phase were, at the material time, neither public nor contradictory. However, following the amendment of Article 173 of the Code of Criminal Procedure by Law No. 281 of 24/06/2003, lawyers of the civil party may be present during the course of all prosecution acts. 

• Assessment: No additional measure seems necessary.

The Deputies decided to resume consideration of these items:

1.
at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of further information to be provided on general measures as well as individual measures, if necessary.

- Cases mainly concerning length of criminal proceedings 

77517/01+
Stoianova and Nedelcu, judgment of 04/08/2005, final on 04/11/2005

73502/01
Aliuta, judgment of 11/07/2006, final on 11/10/2006

71649/01
Petre, judgment of 27/06/2006, final on 23/10/2006

1505/02
Reiner and others, judgment of 27/09/2007, final on 27/12/2007

78048/01
Tudorache, judgment of 29/09/2005, final on 29/12/2005

The cases concern the excessive length of criminal proceedings brought against the applicants (violations of Article 6§1). The proceedings in the Aliuta and the Petre cases were pending when the European Court gave its judgments.

The Reiner and others case also concerns the dismissal by the domestic courts of the applicants’ repeated requests to question certain witnesses (violation of Article 6§3(d)).
Individual measures: In the Reiner and others case the European Court observed that the applicants might request the reopening of the proceedings under Article 408-1 of the Code of Criminal Procedure.
• The authorities are invited to provide information on the current state of the pending proceedings and, if appropriate, to take appropriate measures to accelerate them.
General measures: 

1) Violation of Article 6§1: According to the statistics collected by the Superior Council of Magistracy with regard to the average length of criminal proceedings, in 2007 85,6% of criminal proceedings were concluded in less than 6 months (the recommended limit) and only 3% in more than one year. Starting with 2005, the inspectors of the Superior Council of Magistracy have regularly monitored courts’ activities from the point of view of compliance with the recommended time limits for criminal trials and, where needed, disciplinary sanctions have been applied.

It should be also noted that the Ministry of Justice is drawing up a new Code of Criminal Procedure containing a series of measures which should contribute to the speediness of proceedings (e.g., introduction of a simplified procedure for less serious offences, recognition of guilt, etc.).

The judgment in the Stoianova and Nedelcu case was published in the Official Journal and sent to the Superior Council of Magistracy, with a view to bringing it to the attention of all domestic courts with a recommendation to discuss this judgment during activities related to continued professional education of judges.

In accordance with the practice of the Committee of the Ministers since the adoption of Recommendation Rec(2004)6 to member states on the improvement of domestic remedies, information was also requested on measures taken or envisaged to set up an effective remedy against the excessive length of criminal proceedings.

In this context, it should be noted that on 03/04/2006, the Romanian authorities, in co-operation with the Commission for Democracy through Law (Venice Commission), organised a conference on possible remedies in respect of excessive length of proceedings. The discussions concerned the identification of the reasons for excessive length of proceedings and remedies. The results of the conference have been partially reflected in the conclusions of a study published by the Venice Commission at the end of 2006. The Romanian authorities intend to examine the adoption of possible practical solutions to the problem of the excessive length of proceedings, taking into account the conclusions of the Venice Commission.

• Bilateral contacts are under way to assess the scope of the measures adopted and still envisaged to prevent new violations due to excessive length of proceedings and on possibilities of establishing effective domestic remedies in this respect.
2) Violation of Article 6§3(d): It seems that the violation found in the Reiner and others case resulted from the incorrect practice of courts. In view of the direct effect of the European Convention in Romania, it may be assumed that the requirements of Article 6§1 (d) and the European Court's case-law will be taken into account in the future, thus preventing new, similar violations, after the publication and dissemination of the judgment of the European Court. In this context it should be noted that all judgments of the European Court against Romania are regularly published in the Official Journal and on the Internet site of the Supreme Court of Cassation and Justice (http://www.scj.ro/decizii_strasbourg.asp). 

• In addition the present judgment should be sent out to all domestic courts in order to avoid similar violations.

The Deputies decided to resume consideration of these items:

1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on payment of the just satisfaction, if necessary;

2.
at the latest at their 1st DH meeting in 2009, in the light of further information to be provided on general measures as well as individual measures, if necessary.

62276/00
Nichifor No. 1, judgment of 13/07/2006, final on 13/10/2006
The case concerns the excessive length of certain proceedings concerning civil rights and obligations before the administrative commission responsible for the application of Law No. 112/1995 and before civil courts (violation of Article 6§1). Proceedings began in July 1996 and ended in December 2000 (four years and five months, of which three years and eight months were before the administrative commission). 

Individual measures: None: the proceedings are closed. The European Court awarded the applicant just satisfaction in respect of non-pecuniary damage.

General measures: The European Court noted that that national law requires the administrative commission at issue to take decisions within 30 days.

• The authorities are invited to provide information as to whether or not the delay encountered in this case was exceptional and, if appropriate, whether measures have been taken or are planned to ensure that the limits established by law are respected.

• Are awaited: publication and dissemination of the European Court's judgment to relevant authorities, in particular the administrative commissions for the application of Law No. 112/1995, and domestic courts.

The Deputies decided to resume consideration of this item:

1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on the payment of just satisfaction, if necessary ;

2.
at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures.

- 120 cases against the Russian Federation

49790/99
Trubnikov, judgment of 05/07/2005, final on 30/11/2005

77617/01
Mikheyev, judgment of 26/01/2006, final on 26/04/2006
65859/01
Sheydayev, judgment of 07/12/2006, final on 23/05/2007

78145/01
Kovalev, judgment of 10/05/2007, final on 12/11/2007

The Mikheyev and Sheydayev cases concern torture inflicted on the applicants in 1998-1999 while in custody with the aim of extracting confessions that they committed the offences of which they were suspected (violations of Article 3). The Kovalev case concerns a violation of the applicant’s right to a fair trial in civil proceedings in 2000 related to his allegations of torture while in custody on account of the domestic courts’ refusal to order his attendance (violation of Article 6§1).

The Mikheyev case also concerns the authorities’ failure to conduct an effective investigation. The European Court found that the domestic investigation into the applicant’s allegations of torture had been closed and then re-opened more than 15 times during 7 years and had very serious shortcomings, such as omissions to question witnesses, delay in carrying out a number of important procedural steps (forensic examinations, confrontation of the police officers involved with the applicant, etc), lack of independence of the officials responsible for the investigation from those allegedly involved in the ill-treatment. On 30/11/2005 when the Leninskiy District Court of Nizhniy Novgorod found two police officers guilty of abuse of official powers associated with the use of violence and sentenced them to four years’ imprisonment with a subsequent three years’ prohibition on serving in law-enforcement agencies. However, the domestic court did not examine the abovementioned flaws in the investigation and no redress was provided to the applicant. Accordingly the European Court found that the investigation had not been adequate or sufficiently effective (procedural violation of Article 3). Finally, the European Court found that the applicant was deprived of an effective remedy, including a claim of compensation (violation of Article 13).

Individual measures: 

1) Mikheyev case:

• Punishment of those responsible: The decision of the Leninskiy District Court of Nizhniy Novgorod was upheld by the Criminal Chamber of the Nizhniy Novgorod Regional Court on 30/11/2005 and became final on 27/01/2006. The subsequent appeals lodged by the two convicted police officers were rejected by the Supreme Court.

The Deputy Public prosecutor of the Nizhniy Novgorod Region, who was allegedly involved in the events at issue (§ 68 of the judgment), was discharged on 1/04/2002 and died on 20/04/2002.

• Possible compensation at domestic level: It would appear from the judgment that on 19/12/2001 the applicant lodged a civil claim with the domestic courts seeking compensation for different damages sustained. On 23/10/2002 these proceedings were suspended upon request of the applicant’s representative.

On 26/01/2006 the European Court awarded just satisfaction in respect of pecuniary and non-pecuniary damage sustained by the applicant in relation to the violations found. The European Court considered that the fact that the applicant may still receive an award in respect of pecuniary damage through domestic legal proceedings did not deprive him of his right to claim compensation under Article 41 of the Convention. The applicant in particular claimed compensation for future medical expenses and loss of income. When making its own assessment of the amount of just satisfaction with regard to pecuniary losses, the European Court took into account the seriousness of the applicant’s condition, the need for specialised and continuous medical treatment and his complete inability to work in the future (§162 of the judgment). 

On 7/11/2006 the first-instance court rejected the applicant’s claim for compensation as unsubstantiated on the ground that the applicant had already been compensated by the European Court in the amount higher than that provided by the Russian legislation. The applicant claimed compensation for continuous medical treatment, loss of earnings, payment of home nurse, purchase of medicines and non-pecuniary damage. He also referred to the fact that his living conditions were not appropriate for a disabled person, there being in particular no access ramps or lifting appliances installed, making it difficult for him to leave his apartment. He also referred to the risk that his health might deteriorate.

On 26/12/2006 the cassation court confirmed the first-instance court judgment.

• Applicant’s position: In his submissions of 13/10/2006 and of 18/08/2008, the applicant indicated that the amounts granted by the European Court constituted a fine imposed on the Russian Federation and a one-time payment. Consequently he is still entitled to receive compensation under the Russian law.

• Russian authorities’ comments: In response to the issues raised by the applicant in his submissions, the Russian authorities referred to the aforementioned findings of the domestic courts rejecting the applicant’s claim. 

• Assessment: This information is currently being assessed by the Secretariat in co-operation with the Russian authorities and the applicant’s representative.

2) Sheydayev and Kovalev cases: The European Court awarded just satisfaction in respect of non-pecuniary damage sustained by the applicant in relation to the violations found.

• Information would be useful on whether any action has been taken by the authorities following the applicants’ allegations of torture.

General measures: It appears that the judgment requires important general measures to prevent new, similar violations. When adopting these measures, the Russian authorities may wish to take into account the comprehensive measures taken and/or envisaged in other countries to prevent similar violations by the security forces (see, in particular, Interim Resolutions DH(99)434, DH(2002)98 and ResDH(2005)43 concerning the action of the security forces in Turkey, Interim Resolution ResDH(2005)20 concerning the action of the security forces in Northern Ireland and Final Resolutions ResDH(94)34 in the case Tomasi against France and ResDH(2006)13 in the cases Egmez and Denizci against Cyprus).


1) Procedural safeguards in police custody: Procedural safeguards in police custody are being examined in detail in the framework of the Khashyev group of cases (Section 4.3). 

• In addition to the issues raised in that group of cases, clarification is awaited on the possibility to request video recording of questioning provided by Article 189 § 4 of the CCP. Information is awaited on whether this rule is also applicable to questioning by other authorities, i.e. police, prosecutors, etc. In addition, clarification would be useful on the circumstances in which such video recordings might be available to the defence.


2) The effectiveness of investigation: It results from the judgments that the shortcomings of the investigation pointed out by the Court were mostly due to the lack of independence of the investigating authorities from the officials allegedly involved in the ill-treatment. 


- Initial supervision of lawfulness during the investigation: 

According to Chapter 3 of the Federal Law “On the Prokatura of the Russian Federation”, prosecutors, and in particular the Department of supervision of the compliance with laws by organs carrying out operational activities, inquest and preliminary investigation, supervise the lawfulness of actions of all competent authorities during the investigation process.


- Examination of complaints of alleged ill-treatment: 

The authorities indicate that according to Article 151§1в) CPP, prosecutors have jurisdiction to investigate all cases of ill-treatment allegedly inflicted by police officers. Moreover, Article 22 of the Federal Law “On Prokatura of the Russian Federation” and Article 144 CCP provide that prosecutors consider all complaints lodged against investigating authorities with a view to determining whether criminal proceedings should be opened. Decisions not to open criminal proceedings may be challenged by the person concerned (Article 125 CCP).

• In view of the above, clarification would be useful on the territorial, institutional and practical independence of prosecutors in charge of examination of complaints regarding ill-treatment from those who ensure the initial supervision of the investigation.

It would appear that according to the Federal Law “On police”, the police officer under investigation is not suspended. Confirmation in this respect would be useful.
More generally, it remains unclear what are the investigation powers of prosecutors vis-à-vis the police and what procedural and practical steps are taken during the verification carried out in cases of alleged ill-treatment. More information is expected in this respect.

3) Awareness raising and training: 


- Police officers. 

By letter of the Deputy Head of the Main Directorate of the Interior for the Region of Nizhniy Novgorod of 9/08/2006 to the heads of territorial units a new item “Prevention of cases of ill-treatment of persons in custody” including the compulsory study of the present judgment was added to the programme of in-service training of police officers. The letter also gave instruction to strengthen the supervision of compliance with the detainees’ rights, to verify complaints of ill-treatment without delay and to open disciplinary proceedings against those responsible.

- Prosecutors:

The judgment has been included in the programme of in-service training of prosecutors.

• Additional details would be helpful as regards the scope and nature of the courses delivered, the time allocated to them and evaluation of their practical effectiveness. Since the letter mentioned above established a time-limit for implementation of these measures, i.e. 08/09/2006, information is awaited in this respect, in particular on 

- concrete measures taken to strengthen supervision of compliance by police officers with detainees’ rights, particularly on the authorities responsible;

- the procedure for verifying alleged cases of ill-treatment;

- disciplinary sanctions which were or might be taken and possible statistics in this respect.


4) Compensation of victims: 

The government indicated before the European Court that Russian law provided for the strict liability of the state, i.e. notwithstanding the identification and/or conviction of the perpetrators, in relation to unlawful actions of investigating authorities, prosecutors and courts (Article 1070 of the Civil Code, CC). 

In the meantime, the authorities indicated that compensation for damage on the basis of Article 1070 CC would be possible only once the unlawful character of actions of the state agents has been established in the framework of criminal or administrative proceedings. Another possibility to obtain compensation pending verification or proceedings regarding the ill-treatment is provided by Articles 1069 and 1070 CC.

• More details would be useful on the mechanism of Article 1069 CC with relevant examples of the case-law. 


5) Role of judges in preventing ill-treatment

• The Russian authorities provided information in the framework of the Kovalev case. This information is being assessed by the Secretariat.


6) Dissemination and publication of the judgment of the European Court 

By letter of 17/10/2006 of the Head of the Main Directorate of supervision of criminal and operational activities of the Prosecutor General’s office, the judgment was disseminated to all regional prosecutors in charge for them to discuss the findings of the European Court with their subordinates.

The judgment has been published in a Russian edition of the Bulletin of the European Court of Human Rights, No. 6, 2006.

The Kovalev judgment was sent out by the Ministry of the Interior together with a circular letter to all its regional departments. The judgment was also published in the Bulletin of the European Court (Russian edition) 2007, No10, p. 82-89.


7) NGO submission: On 18/08/2008 an Interregional NGO « Committee against Torture » lodged a submission with regard to general measures. This submission analyses the current legal and regulatory framework related to police custody and to the investigations into allegations of ill-treatment.

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting in 2009, in the light of the assessment of the existing possibilities for the applicant in the Mikheyev case to obtain further compensation under Russian law on account of his permanent disability resulting from torture in police custody and of further clarification on general measures to be provided by the authorities.
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Bakiyevets, judgment of 15/06/2006, final on 15/09/2006

4171/03
Chevkin, judgment of 15/06/2006, final on 15/09/2006

10929/03
Glazkov, judgment of 12/10/2006, final on 12/01/2007

76964/01
Kirsanova, judgment of 22/06/2006, final on 22/09/2006

76835/01
Kolomiyets, judgment of 22/02/2007, final on 22/05/2007

44374/04
Kudinova, judgment of 02/11/2006, final on 02/02/2007

12049/02
Kutsenko, judgment of 1/06/2006, final on 1/09/2006

22118/02
Kuzin, judgment of 09/06/05, final on 09/09/05

63527/00
Levshiny, judgment of 09/11/2004, final on 30/03/2005

29510/04
Marchenko, judgment of 05/10/2006, final on 05/01/2007

15969/02
Nikitin Vladimir, judgment of 02/11/2006, final on 02/02/2007

77089/01
Olshannikova, judgment of 29/06/2006, final on 29/09/2006

14949/02
Plaksin, judgment of 29/04/2004, final on 10/11/2004

28954/02
Rash, judgment of 13/01/2005, final on 13/04/2005

19457/02
Romanenko and Romanenko, judgment of 19/10/2006, final on 19/01/2007

14983/04
Rybakov, judgment of 22/12/05, final on 22/03/06

38015/03
Salamatina, judgment of 01/03/2007, final on 01/06/2007

28639/03
Savenko, judgment of 14/06/2007, final on 14/09/2007

36219/02
Shelomkov, judgment of 05/10/2006, final on 12/02/2007

36045/02
Shneyderman, judgment of 11/01/2007, final on 11/04/2007

33914/02
Skorobogatova, judgment of 01/12/2005, final on 01/03/2006

3734/02
Sokolov, judgment of 22/09/2005, final on 22/12/2005

20496/04
Tusashvili, judgment of 15/12/05, final on 15/03/06

3852/02
Uglanova, judgment of 21/09/2006, final on 21/12/2006
75475/01
Vasyagin, judgment of 22/09/2005, final on 22/12/2005

26384/02
Vokhmina, judgment of 09/06/05, final on 09/09/05

10374/02
Volovich, judgment of 05/10/2006, final on 12/02/2007

42138/02
Yaroslavtsev, judgment of 02/12/2004, final on 02/03/2005

60408/00
Yemanakova, judgment of 23/09/2004, final on 02/02/2005

70190/01
Zimenko, judgment of 23/06/2005, final on 23/09/2005

- 41 cases against the Slovak Republic

10699/05
Paulík, judgment of 10/10/2006, final on 10/01/2007

The case concerns a violation of the applicant’s right to respect for his private life because in 2004 it was impossible for him to rely on DNA tests to challenge his paternity, which had been judicially determined in 1970. 

The European Court held that domestic law did not allow the applicant to challenge the 1970 judicial declaration of his paternity because the declaration was res judicata, and that a fair balance had not been struck between the interests of the applicant and those of society (violation of Article 8). 

The Court also noted that domestic legislation allowed fathers whose paternity had not been established by the courts, but by a mere declaration or by application of the principle of presumption of paternity, to initiate judicial proceedings at any time in order to challenge their paternity, but that it did not take account of the particular circumstances corresponding to the applicant’s situation. Consequently, there had not been a reasonable relationship of proportionality between the aim pursued by the legislation and the means employed (violation of Article 14, taken in conjunction with Article 8).

Individual measures: In its judgment the European Court noted that the applicant could request the reopening of the proceedings under Articles 228.1(d) and 230.2 of the Code of Civil Procedure. Under these provisions, a party in the proceedings can request reopening of the proceedings if the European Court has found a violation and if the consequences of the violation have not been adequately redressed by the award of just satisfaction. The possibility of reopening the domestic proceedings is subject to a time-limit of three months as of the final judgment of the European Court.

On 26/01/2007 the applicant’s lawyer lodged a petition for reopening of the paternity proceedings with the Bratislava IV District Court under Article 228.1 (d) of the Code of Civil Procedure. 

The European Court awarded just satisfaction for non-pecuniary damage. 

• Assessment: under these circumstances, no other individual measure seems necessary.

General measures: Under Article 62 of the Family Code, paternity can be challenged by the Prosecutor General if the interests of society so require. However, in the circumstances of the instant case, this provision was not used because it did not apply in the case of paternity determined by judicial declaration. 

• Information provided by the Slovakian authorities (letter of 20/03/2007): The judgment of the European Court was translated and published in the legal periodical Justična Revue No 2/2007. 

The Office of the Agent of the Slovak Republic before the European Court informed the Minister of Justice and the Legislation Section of its ministry of the judgment. It also drew their attention to the fact that it may require a change to the existing legislation on challenging paternity. 

• Information is awaited on further measures already taken or planned to establish a legal mechanism enabling persons in a situation similar to that of the applicant to challenge their paternity.

• Information was provided by the Slovakian authorities on 23/07/08 and is being considered by the Secretariat.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009 meeting, to supervise general measures.

8607/02
Cabala, judgment of 06/09/2007, final on 06/12/2007

14893/02
Haris, judgment of 06/09/2007, final on 06/12/2007

48666/99
Kučera, judgment of 17/07/2007, final on 17/10/2007

These cases concern the failure promptly to examine the applicants’ requests for release from detention on remand lodged in 2001 in the Cabala and Haris cases and in 1998 in the Kučera case (violations of Article 5§4).

The Cabala case also concerns a violation of the right to adversarial proceedings in respect of the applicant’s request for release (violation of Article 5§4) and the excessive length of criminal proceedings instituted against him in 1999 (violation of Article 6§1).

The Kučera case also concerns the excessive length of the applicant’s detention on remand, between 1997 and 1999, as the reasons on which the domestic courts relied were not relevant and sufficient (violation of Article 5§3). 

Moreover, the Kučera case concerns a violation of the applicant’s right to respect for his home life due to the forcible entry of four armed and masked policemen into the applicant’s apartment on 17/12/1997 in order to serve the applicant and his wife with a notice of indictment for extortion and to escort them to the police station. The European Court found that whether or not this measure was lawful, there was no indication that it was necessary for the fulfillment of the task and was accordingly disproportionate in the circumstances (violation of Article 8).

The Kučera case also concerns a violation of the applicant’s right for his private and family life due to the refusal to allow the applicant to meet with his wife over a period of thirteen months during his detention on remand. The European Court found that this interference was not “necessary in a democratic society” (violation of Article 8).

Individual measures:
1) Cabala case: The applicant was released on 31/07/2002 and the European Court awarded him just satisfaction in respect of the non-pecuniary damage sustained. However, the criminal proceedings at issue were still pending when the European Court delivered its judgment (§ 20).
• Information is awaited on the current state of the domestic proceedings and, if need be, their acceleration.

2) Haris case: The applicant was released and submitted no claim for just satisfaction before the European Court.
• Assessment: in these circumstances, no other individual measure appears to be necessary.

3) Kučera case: The applicant was released on 19/12/1999. During his detention he was allowed to meet his wife for the first time on 29/01/1999. On 28/01/2000 they were both acquitted. The European Court noted that the applicant obtained appropriate reparation at domestic level as regards the loss of salary resulting from his detention (§ 138) and awarded him just satisfaction for non-pecuniary damage.

• Assessment: in these circumstances, no other individual measure appears to be necessary.

General measures:

1) Violations of Article 5§4 due to the lack of prompt examination: The European Court noted that the delays in examining the applicants’ requests for release were due amongst others things to courts’ failure to secure service of their decisions, procedural flaws which resulted in decisions’ being quashed by higher courts, unjustified delays in deciding to dismiss requests. It emphasised that, according to the binding provisions of national law, the applicants were barred from submitting new applications for release, even if they relied on new facts, as long as their earlier applications were still pending.

• Information is awaited on other possible measures to prevent new similar violations in all cases.

• Information provided by the Slovak authorities on 18/03/2008: The judgments in Cabala and Haris were translated and published in Justičná Revue No 12/2007. On 21/12/07, the judgments were sent out to all regional courts and to the Supreme Court by a circular letter from the Minister of Justice. The presidents of the regional courts and the President of the Criminal Division of the Supreme Court have been asked to notify the judgments to all judges in the regional, district courts and the Supreme Court dealing with criminal cases. 
2) Violation of Article 5§4 due to the lack of adversarial proceedings, in the case of Cabala: See the Nešták case (1043rd meeting, December 2008).

3) Violation of Article 6§1 in the case of Cabala: see the Pavlík case (Section 6.1).
4) Violation of Article 5§3 in the case of Kučera: The violation was due to the lack of sufficient reasons presented by the courts which extended the applicant’s detention on remand.

• Information is awaited on the dissemination and publication of the European Court’s judgment and other possible measures to prevent new, similar violations.

5) Violations of Article 8 in the case of Kučera: As regards the right of respect for home, the European Court noted that the Police Corps Act of 1993 contains certain guarantees to avoid the abuse of authority in similar circumstances. However, these failed to prevent the violation from occurring (§122 of the judgment). 

As regards the right to respect for private and family life, the interference was based on the Detention on Remand Act of 1993. However, the European Court found that it was not indispensable for achieving the aim of prevention of crimes and the protection of the rights of others. 

• Information was provided by the Slovak authorities on 23/07/08 and is being considered by the Secretariat. 

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures and if necessary on individual measures.


- Case concerning freedom of expression

72208/01
Klein, judgment of 31/10/2006, final on 31/01/2007
This case concerns the violation of the right to freedom of expression of the applicant, a journalist, on account of his criminal conviction of defamation for criticising Archbishop Ján Sokol in an article published in March 1997 (violation of Article 10). 

By judgment of 15/06/2000, the applicant was sentenced to a fine, to be converted into one month's imprisonment in the event of failure to pay.

The European Court found that the applicant's article had neither interfered with the right of believers to express and exercise their religion, nor denigrated their faith. It therefore held that the conviction was not necessary in a democratic society.

Individual measures: 


1) Consequences of the violation for the applicant: The fine imposed on the applicant amounted to SSK 15 000 (approximately 375 euros). It was paid on 10/12/2002 by a private company currently in liquidation. The European Court therefore dismissed the applicant's claims for pecuniary damage and only awarded him just satisfaction for non-pecuniary damage and for costs and expenses. 

According to the applicant’s lawyer (letter of 15/10/2007), his conviction still remains in his criminal record, which prevents him from applying for certain posts for which a clean criminal record is required (state authorities, municipalities, self-governing regions, legal persons falling under the competence of these entities, etc.) Consequently, in September 2007 the applicant was refused the post of English teacher in a high school. 
According to the applicant’s lawyer, the mention in the applicant’s criminal record will not be erased until the domestic judgment at issue is annulled. 


2) Extraordinary remedy lodged by the Minister of Justice: On 15/06/2005 the Minister of Justice lodged an extraordinary remedy with the Supreme Court against the judgment of the Košice Regional Court of 10/01/2001 (which upheld the judgment of 15/06/2000) and against the proceedings which preceded it. This remedy amounted to a complaint about a breach of law to the benefit of the accused person. The Minister of Justice expressly stated that in his opinion the relevant provision of Section 198§1(b) of the Criminal Code (on the basis of which the applicant had been convicted), defining the offence of defamation of nation, race and belief, was contrary to the Constitution. He proposed to the Supreme Court to institute proceedings before the Constitutional Court for to have this provision declared unconstitutional.

On 21/11/2006 the Office of the Agent of the Slovak Republic before the European Court sent the Court's judgment, translated into Slovak, to the presiding judge of the relevant chamber of the Supreme Court. On 13/06/2007 the Supreme Court dismissed the extraordinary remedy lodged by the Minister of Justice. It pointed out that it was not entitled to decide on the compliance of a generally binding legal regulation with the Constitution. Moreover, it did not consider itself to be bound by the legal opinion of the European Court, as Slovak criminal law does not regulate the legal consequences of its judgments in respect to the ruling of the ordinary courts of the Slovak Republic. Although the Supreme Court deemed the legal opinion of the European Court very important, it considered that it should rather serve as an incentive for the national legislator.

Following the decision of the Supreme Court, on 5/10/2007 the Agent of the Government of the Slovak Republic before the European Court issued a press release in which she considered this development as unfortunate and recalled, in the light of Article 46, the state’s obligation to remove or redress the violation of the Convention found by the European Court and that the applicant remained subject to a conviction by a final decision of domestic court.

The applicant received the decision of the Supreme Court on 3/10/2007. 


3) Reopening of proceedings (the authorities’ letter of 18/03/2008): At an unspecified date the applicant lodged a petition for reopening of the domestic proceedings under Section 394§§1 and 4 of the Code of Criminal Procedure. On 30/01/2008 the Kosice I District Court allowed the reopening of the criminal proceedings against the applicant and quashed its judgment of 15/06/2000 and the judgment of the Kosice Regional Court of 10/01/2001. 

Recent information provided by the applicant’s lawyer states that, as the judgment of 15/06/00 has been quashed, the Kosice I District Court must now proceed again on the basis of the original charge. There was a hearing in these second proceedings on 04/07/08 at which the prosecution requested and was granted an adjournment until 19/09/2008 in light of the judgment of the Supreme Court.
• Information is awaited on the follow-up to the reopened proceedings. Moreover, clarification would be useful as to whether the mention in the applicant’s criminal record might be erased.
General measures: A similar problem was examined in the Marônek case (judgment of 19/04/01, Section 6.2), in which the judgment of the European Court was widely disseminated and published.

• Information provided by the Slovak authorities: 


1) Publication and dissemination: The judgment was published in the journal Justičná Revue, No 12/2006 and distributed to all regional courts and to the Supreme Court by a circular letter of the Minister of Justice. Presidents of regional courts and the president of the criminal division of the Supreme Court have been requested to notify the judgment to all judges within their jurisdiction and to all judges dealing with criminal cases. 


2) Seminars on the freedom of expression: In November 2005 and February 2006 the Judicial Academy, in co-operation with the Office of the Agent of the Slovak Republic, organised seminars on the freedom of expression under Article 10 of the Convention and the European Court's case-law. These seminars were attended by judges, public prosecutors and judicial officials. In February 2008 the judgment in this case was the focus of a seminar on Article 10 of the Convention, organised by the Office of the Agent of the Slovak Republic before the European Court in association with the European Legal Centre and the Academy of Justice. The seminar was attended by judges from the Supreme Court and public prosecutors from the General Prosecution Office. 


3) Direct effect of the Convention in Slovakia: According to the authorities, the decision of the Supreme Court of 13/06/2007, which took no account of the European Court’s judgment, is not typical of the case-law of this court. For example, in decisions concerning detention on remand, the Supreme Court usually refers to Article 5 of the Convention and the case-law of the European Court (for instance, in a decision of 5/04/2005, No. 1 Toš 60/2005).

• Information is awaited on other examples of the direct effect of the Convention in Slovakia as well as on other measures taken or envisaged to avoid similar violations in the future.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting of 2009, in the light of information to be provided on individual measures, namely the reopened domestic criminal proceedings and the erasure of the applicant’s conviction from his criminal record, as well as on general measures. 


- Cases of length of civil proceedings and lack of an effective remedy

2015/02
Jakub, judgment of 28/02/2006, final on 28/05/2006

16988/02
Bohucký, judgment of 23/10/2007, final on 23/01/2008

65422/01
Dobál, judgment of 12/12/2006, final on 23/05/2007

66083/01
Gažíková, judgment of 13/06/2006, final on 13/09/2006

2010/02
Hrobová, judgment of 08/06/2006, final on 08/09/2006

70798/01
Jenčová, judgment of 04/05/2006, final on 04/08/2006

70985/01
Judt, judgment of 09/10/2007, final on 09/01/2008

56161/00
Komanický No.2, judgment of 02/10/2007, final on 02/01/2008

63959/00
Kuril, judgment of 03/10/2006, final on 03/01/2007

67039/01
Kvasnová, judgment of 13/06/2006, final on 13/09/2006

52443/99
L.R., judgment of 29/11/2005, final on 13/09/2006

77688/01
Lubina, judgment of 19/09/2006, final on 19/12/2006

44068/02
Magura, judgment of 13/06/2006, final on 13/09/2006

62187/00
Malejčík, judgment of 31/01/2006, final on 03/07/2006

33827/03
Matia, judgment of 27/11/2007, final on 27/02/2008

21302/02
Múčková, judgment of 13/06/2006, final on 13/09/2006

69484/01
Obluk, judgment of 20/06/2006, final on 20/09/2006
67035/01
Orel, judgment of 09/01/2007, final on 09/04/2007

9818/02
Palgutová, judgment of 17/05/2005, final on 12/10/2005

54330/00
Preložník, judgment of 12/12/2006, final on 23/05/2007

58174/00
Rišková, judgment of 22/08/2006, final on 22/11/2006

72019/01
Ščuryová, judgment of 31/10/2006, final on 31/01/2007

72237/01
Šedý, judgment of 19/12/2006, final on 19/03/2007

50224/99
Šidlová, judgment of 26/09/2006, final on 26/12/2006

2132/02
Sika, judgment of 13/06/2006, final on 13/09/2006

26840/02
Sika No. 3, judgment of 23/10/2007, final on 23/01/2008

44508/04
Sika No. 4, judgment of 27/11/2007, final on 27/02/2008

58708/00
Skurčák, judgment of 05/12/2006, final on 05/03/2007

23865/02
Šnegoň, judgment of 12/12/2006, final on 12/03/2007

77690/01
Solárová and others, judgment of 05/12/2006, final on 05/03/2007

23846/02
Štefániková, judgment of 23/10/2007, final on 23/01/2008

77720/01
Teréni, judgment of 20/06/2006, final on 20/09/2006

17709/04
Tomláková, judgment of 05/12/2006, final on 05/03/2007

57986/00
Turek, judgment of 14/02/2006, final on 13/09/2006

54826/00
Vozár, judgment of 14/11/2006, final on 14/02/2007

67036/01
Vujčík, judgment of 13/12/2005, final on 13/09/2006

These cases concern the excessive length of civil proceedings initiated between 1990 and 2000 and closed, in most of the cases, between 1999 and 2004 (violations of Article 6§1). The European Court recalled its case-law according to which certain disputes (labour law, compensation for damage resulting from an accident, parental rights) should be resolved with special diligence (Magura, Teréni, Palgutova, Lubina and Kuril cases).

In addition the European Court, when examining the admissibility of the application in the Jakub case, found that the practice followed by the Constitutional Court in the circumstances of that case had rendered ineffective the constitutional complaint, introduced in Slovakia in 2002, against the excessive length of judicial proceedings. In 2003 the Constitutional Court rejected the applicant's request concerning the excessive length of the proceedings he had instituted on the ground that the proceedings were no longer pending before the court responsible for the alleged delays (see also §§45 and 48 of the judgment of the European Court in the Malejčík case and §§ 35 and 46 in the judgment in L.R.). 

It further noted that the domestic remedy against the excessive length of proceedings introduced in 2002 had turned out to be ineffective in the cases of Magura, Rišková, Sika, Šidlová, Kuril, Tomláková, Ščuryová, Solárová and others and Šedý, the Constitutional Court having awarded the applicant's manifestly inadequate compensation (less than between 5% and 25% of the amounts awarded by the European Court in comparable cases). 

In addition the Mučková, Preložník and Šidlová cases concern the absence of an effective remedy against the excessive length of the same proceedings, in that they were closed respectively before the introduction of the constitutional complaint procedure in 2002 (violations of Article 13). In the Dobál case, the European Court found that there was no effective remedy whereby the applicant might complain about the unreasonable length of proceedings stayed since 1999 (violation of Article 13). On 19/02/2003 the Constitutional Court declared his constitutional complaint inadmissible, as according to its practice, no unjustified delays could exist in proceedings while they were lawfully stayed.

The Mučková case also concerns the unfairness of proceedings in an action brought by the applicant against the state seeking compensation for non-pecuniary damage resulting from a road accident caused by an official of the Ministry of the Interior in which here daughter had been seriously injured. The court refused to grant the applicant costs on the ground that her action had no chance of success, without advancing any precise justification for this conclusion (violation of Article 6§1).

The Turek case concerns a violation of the applicant's right to respect for his private life due to the unfairness of proceedings in which he unsuccessfully challenged his registration by the former State Security Agency (StB) as one of their “agents” (violation of Article 8). The European Court said that when adopting lustration measures a state must ensure that, in proceedings brought in application of such measures, the persons concerned are protected by all the procedural guarantees provided by the Convention. In the Court's view, the applicant had not benefited from those guarantees inasmuch as the burden of proof was laid upon him to show that he had been registered in breach of the rules applicable et the material time, i.e., the Federal Ministry's guidelines of 1972 - a confidential document to which he had no access. This requirement had imposed an unrealistic burden on the applicant, in breach of the principle of equality.

Individual measures:


1) Right to trial within a reasonable time 

• Information provided by the Slovak authorities: Proceedings have been closed in the cases of Solárová and others, Magura and Kuril cases. The proceedings in the cases of Ščuryová, Hrobová, Lubina, Orel, Tomláková and Rišková are still pending. In the cases of Ščuryová, Hrobová and Lubina the Office of the Agent of the Slovak Republic drew the attention of the relevant courts to the conclusions of the European Court. 

• Information is awaited on the state of the pending proceedings in the cases of Dobál, Ščuryová, Hrobová, Lubina, Šidlová, Palgutova, Orel, Šedý, Tomláková and Rišková and, if necessary, their acceleration.

• Information was provided by the Slovakian authorities on 23/07/08 on the individual measures in Dobál, Ščuryová, Hrobová, Orel, Tomláková, Rišková and Šidlová. This information is being considered by the Secretariat.

2) Violation of Article 6§1 (right to a fair trial) in the Mučková case and violation of Article 8 in the Turek case: The applicants may apply to have the unfair proceedings reopened under Article 228§1(d) of the Code of Civil Procedure, which provides that parties may so apply if the European Court has found a violation and if the consequences of such violation are not adequately redressed by the payment of just satisfaction. Applications to reopen must be submitted within three months counting from the date upon which the relevant European Court judgment becomes final.
• Assessment: this being the case, no further individual measure seems necessary.

General measures: 


1) Excessive length of civil proceedings
• Measures adopted: General measures have already been adopted to improve the efficiency of the judicial system and avoid new violations, particularly in the context of the examination of the Jóri case (judgment of 09/11/2000) closed by Resolution ResDH(2005)67 (Act No. 501/2001 which reduces the number of cases in which second-instance courts are competent at first instance and aims to accelerate the gathering of evidence; Act No. 385/2000 which regulates the civil and disciplinary liability of judges for unjustified delays in their cases). 

- Personnel and organisational measures: Three measures of this type have been taken and a further measure has been proposed: 

1) the government increased the number of judges by 50 in the first quarter of 2008; 

2) following the adoption of Act No.511/2007 amending Act No.371/2004, 9 new district courts have been created and have been operational since 01/01/08; 

3) the Minister of Justice has invited all judges to take a pro-active and responsible approach to the completion of judiciary duties and attends court without giving prior notice to monitor judges’ readiness for hearings; 

4) the Ministry of Justice is currently working on a proposal for a law which will enable senior judicial officials and court secretaries to undertake simple judicial work, allowing judges to concentrate exclusively on decision making. 

- Development of IT provision and courts management: A number of technical changes have been made to the management of the court system, including the establishment of a number of electronic databases and a central database for the court system which would allow users to check efficiently for parallel proceedings; for judges to monitor the status of cases before the courts and to check on the status of prisoners who are serving their sentences. 

- Legislative measures: Three legislative changes have been taken and one has been proposed: 

The first legislative change is a group of amendments made under Act 273/2007, which came into force on 01/07/07 (the “little amendment to the Code of Civil Procedure”). This Act amended Act No. 99/1963 on the Code of Civil Procedure. It also amended Act No.71.1992 on court fees. The effect of the “little” amendment was to make eight changes to civil procedure in Slovakia, aimed at improving the functioning of courts. The changes include four administrative measures on allocation of jurisdiction; the process for serving documents; file management in the appellate courts and simplification/reduction of court fees. There are also four further substantive amendments to the Code in relation to court procedures: 

1) Section 16: harmonisation of the time-limits for motions to remove a judge on grounds of bias with those applicable to appeals. The question of bias will not longer be heard as a separate matter by the appeal court but will be decided along with the main grounds of appeal. 

2) Section 214: appeal courts may decide a wider range of matters without holding hearings in limited circumstances which include agreement by the parties not to have a hearing and a public interest test. 

3) Sections 250f(3) and 250ja(3): widening the scope of cases which may be concluded without a hearing before administrative courts, where it is obvious that the decision of an administrative authority should be quashed. 

4) Section 250t(2): in proceedings against administrative authorities the Public Prosecutor may now file a motion with the court to oblige a public authority to act and take a decision. 

The second legislative change was the adoption of Act 24/2007 amending Act 530/2003 on the Companies register. This provides that from 01/08/07 the Companies Register is available online and individuals no longer need to attend court to create a company or deal with other administrative aspects of the company. 

The third legislative change was the adoption of Act 568/2007 amending Act 527/2002 on voluntary auctions. This change came into force on 01/01/08 and simplified the procedure relating to voluntary auctions to minimise the occurrence of invalid auctions.

The fourth legislative change is proposed. This is the draft law amending Act 99/1963 of the Civil Procedure Code (the “big” amendment to the Code of Civil Procedure). This draft law was subject to inter-departmental consultation in November 2007. The new draft law includes six proposals to amend the Code of Civil Procedure, which are a mix of administrative and substantive changes intended to streamline the management of civil proceedings.

• Additional measures required: In a letter from the Secretariat of 16/10/2006, the Slovak authorities were invited to provide statistics on the length of civil proceedings for the period 2002-2005, as well as an evaluation of the present situation at national level and, if appropriate, of the necessity for additional measures to those already adopted in 2000-2002.

• Additional information provided by the Slovak authorities (letters of 11/01/2007, 24/10/2007 and 18/03/08): The average duration of civil proceedings in recent years was as follows:

	2002
	15,18 months

	2003
	16,56 months

	2004
	17,56 months

	2005
	16,56 months

	2006
	15,40 months


The authorities also provided information on the number of outstanding cases (i.e. cases pending for more than 6 months). As of 30/06/2007 the number of outstanding civil cases before district courts amounted to 46,873 (44% of all civil cases) and, before regional courts, to 22 (79% of all civil cases).
On 25/04/2007 the Legislative Committee of National Council acknowledged a report on the situation in the Slovak judiciary and requested the Minister of Justice to submit a proposal for stabilising the judiciary. 

The Minister of Justice has drawn up the main points for this proposal, including analysis of decisions of the Constitutional Court concerning ordinary courts and of decisions of the European Court; finding out opinions in particular of courts’ managing officials and judges about the main problems in the judiciary and about the possibilities of solving them, as well as opinions of the working committee implementing the project of Evaluation of Workload of Judges.

At the request of the Minister of Justice, the Office of the Agent of the Government of the Slovak Republic submitted the required analysis of decisions of the European Court. Other entities also submitted necessary documents. The Minister of Justice is currently processing with these documents with the view to finalising the proposal for ‘Stabilising the Judiciary’. 

The Vujčík judgment was published in Justičná Revue, No. 2/2006.

• Information is awaited on the finalised proposal for the ‘Stabilising the Judiciary; the “big” amendment to the Code of Civil Procedure and the current trend concerning the average length of civil proceedings for 2007. 

2) Remedies against the excessive length of civil proceedings: 

• Measures adopted: A reform of the Constitution adopted in 2002 introduced the possibility of a constitutional petition for complaints of violations of human rights protected by international treaties. The European Court has already found on several occasions that this new constitutional complaint represents an effective remedy in the sense of Article 13 of the Convention (see among others the admissibility decision in the case of Andrášik and others, of 22/10/2002).

• Further information on the general measures was provided by the Slovakian authorities on 23/07/08: this is being examined by the Secretariat.


- Constitutional Court's practice of rejecting appeals in cases in which the proceedings are no longer pending before the court responsible for the delay

• Information provided by the Slovakian authorities (letter of 11/01/2007): Examples of Constitutional Court judgments have been provided to demonstrate another practice of that Court: i.e. examining appeals taking account of the length of procedure before several levels of jurisdiction. In the view of the Slovakian authorities, the practice criticised by the European Court was inconsistently applied during the first five years of operation of the new remedy, and was due to the change in the law. The present trend is to align practice with the requirements of the European Court's case-law.

In addition, the European Court's judgments in Jakub and Malejčik have been transmitted to the Constitutional Court. The Malejčik judgment has been published in Justičná Revue, No. 6-7/2006.

• The question of the adequacy these measures is being examined bilaterally.


-  Inadequacy of the amounts awarded in compensation by the Constitutional Court

The European Court's judgments in the Magura and Sika cases have been sent to the Constitutional Court by a letter of the Minister of Justice.

• Pursuant to the Committee of Ministers' practice since the adoption of Recommendation Rec(2004)6 to member states on the improvement of internal remedies, information is awaited on the current practice of the Constitutional Court in this respect as well as on other measures taken and/or envisaged to align compensation levels with the requirements of the case-law of the European Court. 


- Constitutional Court’s practice of rejecting appeals concerning stayed proceedings (case of Dobal):

• Information is awaited on the current practice of the Constitutional Court in this respect, on whether the Dobal judgment has been sent out to the judges of this court and, if need be, on other measures taken or envisaged to align this court’s practice with the requirements stemming from the case-law of the European Court. 

3) Unfairness of proceedings in the Mučková case

• Information provided by the Slovakian authorities (letter of 22/11/2006): On 10/10/2006, the European Court's judgment, together with a circular by the Minister of Justice, was sent out to regional courts, with a request to inform district court judges.

• Further information provided by the Slovak authorities on 18/03/08: The judgment in the Múčková case and published in Justičná Revue No.10/2006.

4) Violation of Article 8 in the Turek case: The Lustration Act of 1991, which provided that certain important posts in state institutions could only be held by persons who had not been “agents” of the StB, ceased to have effect in Slovakia on 31/12/1996 (§74 of the European Court's judgment).
• Information provided by the Slovak authorities: Concerning the problem of the burden of proof in disputes about the protection of personal integrity, Section 200i of the Code of Civil Procedure, which provided the obligation of the defendant to propose to the court possible evidence supporting the defendant’s allegations, was repealed as of 20/12/1997 following a judgment of the Consitutional Court of 11/11/1997 

The judgment has been published in the legal journal Justična Revue, No 6-7/2006. To avoid further similar violations, the Minister of Justice has sent out a circular to the presidents of regional courts requesting them to distribute the judgment to all judges of these courts as well as to the district courts in their jurisdiction. 

• Assessment: under these circumstances, no further general measure seems necessary.

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting in 2009, in the light of information to be provided on individual and general measures and of the assessment of the information already provided.

- 1 case against Slovenia

43393/98
Matko, judgment of 02/11/2006, final on 02/02/2007

This case concerns the ill-treatment to which the applicant was subjected by the Slovenj Gradec police at the time of his arrest in April 1995 and the failure to conduct an effective investigation into the matter.

The applicant alleged that he had been severely beaten when he was apprehended. Although the medical reports subsequently obtained by units involved in the operation found that his injuries were due to the use of force by the police, his complaint to the Slovenj Gradec police was dismissed by the Public Prosecutor in January 1997. At the same time, a judicial investigation was opened against the applicant for “obstructing an official in the course of his duties”. The district court convicted the applicant on 12/02/2001.

The European Court held that the Slovenian authorities had not furnished credible or convincing arguments explaining or justifying the degree of force used against the applicant (substantive violation of Article 3), particularly because the statements of the officers who had used force against the applicant were not examined at any stage in the investigation. Furthermore, during the judicial proceedings against the applicant, the police officers concerned were not questioned because the district court considered it necessary to protect their identity.

The European Court also found that the investigation conducted into the applicant’s allegations was not effective (procedural violation of Article 3). The investigation was conducted by the Slovenj Gradec police and the Ministry of Internal Affairs, i.e. the authorities to which the officers accused of injuring the applicant belonged. Moreover, the Public Prosecutor, in her last-instance decision, lacked the necessary transparency and appearance of independence, and took 18 months to dismiss the applicant’s complaint, although no major steps had been taken to investigate the circumstances at issue. In addition, the Court found it particularly striking that the police officers were not questioned during the judicial proceedings. 

Individual measures: The investigation into the ill-treatment of the applicant was closed by decision of 17/01/1997. The judicial proceedings against the applicant ended with a judgment given by the Maribor Higher Court on 09/05/2001. The applicant did not appeal against this judgment. He was given a suspended sentence of three months’ imprisonment and ordered to pay the costs of the proceedings. 

The European Court awarded him just satisfaction in respect of non-pecuniary damage and for costs and expenses. It dismissed his claims concerning pecuniary damage and the costs of the domestic proceedings. 

• Information provided by the Slovenian authorities (letter of 02/08/2007): The State Prosecutor may not initiate a criminal investigation against the police officers responsible for the ill-treatment of the applicant as the matter is time-barred. 

• Information would be useful on the exact time-limits of prescription in this case as well as on the possibility of instituting disciplinary proceedings against the police officers concerned. 

General measures:


1) Substantive violation of Article 3: The issue of the ill-treatment inflicted by the Slovenj Gradec police was already raised during the examination of the Rehbock case (judgment of 28/11/2000; Section 6.2), which concerned facts posterior to the ones in this case. The Rehbock case gave rise to publication of the judgment of the European Court. 

• Assessment: no other general measure appears to be necessary at this stage. 


2) Procedural violation of Article 3: The European Court welcomed the Constitutional Court decision of 06/07/2006 (§§ 66 and 95). In this decision the Constitutional Court emphasised that the right to judicial protection secured by the Slovenian Constitution also included the right to an independent investigation in cases of alleged ill-treatment by the police. 

• Information provided by the Slovenian authorities (letters of 29/03/2007, 02/08/2007 and 01/10/2007):
- Dissemination of the judgment: the European Court’s judgment has been translated and sent out to police stations in the territory in which the violation occurred, to the Ministry of Justice and the State Prosecutor’s Office. In January 2007 the State Prosecutor sent out a memorandum to heads of District Prosecutors’ Offices and the State Prosecutor’s Special Group for the Prosecution of Organised Crime, requesting them to inform all state prosecutors of the judgment.

- Amendments to the State Prosecutor Act: two amendments to the State Prosecutor Act were adopted on 16/02/2007 and 07/05/2007 They set up a specialised task group responsible solely for the prosecution of criminal offences committed by employees in the field of internal affairs (Article 10 of the Act). The special task office began work on 01/11/2007. These amendments also transfer jurisdiction to state prosecutors who will co-ordinate and direct the work of the police during criminal investigations concerning unlawful police acts. A copy of the text of the amendment of 16/02/2007 was sent to the Secretariat. 

Amendment to the Police Act of 10/11/2005: it contains detailed provisions on how medical care shall be provided to detainees. 

- Training of police officers: the Ministry of Internal Affairs conducted an internal analysis of the Matko case. Its findings will become part of the compulsory training programme for police officers and staff. The Police provide continuous training and education of its staff as regards the exercise of its powers and practical implementation of procedures. It also regularly publishes brochures on the issue of the exercise of these powers in the context of human rights. The Human Rights Ombudsman is also involved in this training process.

- Inspections: the Ministry of Internal Affairs regularly inspects the work of Police, to monitor the legality of the procedures applied and protect individuals’ rights. The rules specifying the powers of the Minister of Internal Affairs over the Police were published in the Official Gazette No 97/2004 of 03/09/2004.

• Written confirmation of the publication of the judgment is awaited. 
The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting of 2009, in the light of information to be provided on possible individual measures as well as on general measures, namely the publication of the judgment of the European Court. 

- 1 case against Spain

24668/03
Olaechea Cahuas, judgment of 10/08/2006, final on 11/12/2006

This case concerns the failure of the Spanish authorities in their obligation to comply with an interim measure indicated under Rule 39 of the Rules of the European Court (violation of Article 34).

The applicant, against whom an international warrant had been issued, was arrested in July 2003 in Almeria (Spain) during a routine check. Peru requested his extradition on the basis of a terrorist offence. The applicant was taken into custody pending a ruling on his extradition and he agreed to “simplified extradition” (to be returned immediately to the requesting country) and the benefit of the “specificity rule” (to be tried only for the offence in respect of which extradition is requested). Noting that the Peruvian government was bound by international standards in the field of the protection of fundamental rights, such as the American Convention on Human Rights, and that it undertook not to sentence the applicant to death or life imprisonment, the Audiencia Nacional granted the applicant's extradition on 18/07/2003. The applicant lodged an appeal against that decision without success. 

The applicant lodged an application with the European Court, which indicated to the Spanish government on 06/08/2003, under Rule 39 (interim measures) of the Rules of Court, that it should not extradite him to Peru before the examination of the case on 26/08/2003. The following day, however, the applicant was extradited to Peru. 

The European Court concluded that there was not enough evidence to establish treatment contrary to Article 3 of the Convention, given the information subsequent to the date of extradition. Following this information the applicant was released on bail in Peru, having maintained constant contact with his Counsel in London. Spains failure to observe the interim measures prevented the Court from assessing, in the manner which it considered appropriate in the circumstances of the case, whether there existed a real risk.

The European Court stressed that an interim measure is by its very nature temporary, the need for which is assessed at a precise point in time in the light of the existence of a risk which might hinder the effective exercise of the right of application guaranteed by Article 34. If the state concerned does not comply with an interim measure, there is a continuing risk of hindering the effective exercise of the right of application and it is only in the light of what happens after the Court's decision and the government's non-compliance that it can be determined whether the risk has materialised or not. Even if it does not, the force of the interim measure has to be regarded as binding. A state's decision regarding compliance with the measure cannot be adjourned pending confirmation as to whether a risk exists. Mere non-compliance with an interim measure indicated by the Court on the basis of the existence of a risk is, in itself, a serious hindrance, at that precise point in time, of the effective exercise of the right of individual application. 

Individual measures: The European Court awarded the applicant just satisfaction in respect of the non-pecuniary damages sustained.
• Assessment: no further individual measure seems necessary. 

General measures: 

• Information provided by the Spanish authorities (letter of 25/04/2008): Reference was made to the cases of Yaoub Saoudi (Application No. 22871/06) Murat Ajmedovich Gasayev (Application No. 48514/06) in which the European Court asked the Spanish government, on the basis of Article 39 of its Rules, not to enforce extradition rulings against the applicants as long as the Chamber had not reviewed their cases. As regards the cases subsequent to the Olachea Cahuas case, Spain complied with the interim measures indicated by the European Court until in the first case the Court had dismissed the claim and in the second case the Court, on reviewing the case, decided to lift the interim measures it had indicated. As a result, the Spanish authorities consider that the Olachea Cahuas case was an isolated occurence which happened in very specific circumstances.

• Assessment: Considering the concrete facts of this case and given that the Spanish authorities have since then respected the interim measures indicated by the Court, there would appear to be no structural obstance to ensuring the effectiveness of the right to individual application guaranteed by Article 34 of the Convention. 

• In view of the particular importance of this right, it seems important to ensure publication and dissemination of the judgment to all the authorities concerned.

The Deputies decided to resume consideration of this item at their 1043rd meeting (2‑4 December 2008) (DH), in the light of the information to be provided on general measures, namely publication and dissemination of the judgment of the European Court to all the authorities concerned.

- 1 case against Sweden


- Case of length of civil proceedings 

73841/01
Klemeco Nord AB, judgment of 19/12/2006, final on 19/03/2007

This case concerns length of civil proceedings concerning alleged negligence of the applicant company’s lawyer. The proceedings began in 1993 and ended in 2000 lasting thus over 7 years and 4 months (violation of Article 6§1).

Individual measures: none (proceedings terminated). 

General measures: 


1) Excessive length of proceedings: The European Court’s judgment has been translated and published on the government’s website (www.manskligarattigheter.gov.se) and on the website of the National Courts Administration (www.domstol.se) and it has been disseminated to the Supreme court, the Courts of Appeal, the Municipal Court of Helsingborg, the Ombudsman and the Chancellor. The length of civil proceedings does not appear to be a systematic problem in Sweden. Therefore, publication and dissemination to relevant authorities together with the direct effect given to the Convention are sufficient measures for execution and for prevention of similar violations in the future. 

• Assessment: no further general measure seems necessary.

2) Effective remedy to complain about the length of proceedings: The following remedies exist to challenge excessive length of proceedings: 


a) criminal and family law cases are decided in practice with particular swiftness given that the stake for the parties in such proceedings is high; 


b) parties both in criminal and civil proceedings may challenge the length of proceedings with the effect of having decisions in civil cases quashed, or having more lenient criminal sentences precisely as a consequence of the excessive length of the proceedings; 


c) the Parliamentary Ombudsman and the Chancellor of Justice exercise control over the conduct of proceedings before the public authorities, including the courts; 


d) individuals are entitled to compensation for loss, injury or damage caused by the excessive length of proceedings, pursuant to the Tort Liability Act. The authorities provided reference to several cases of the Supreme Court’s practice, decided between 2005 and 2007, as an illustration that compensation has been awarded to individuals because they had suffered the burden of excessively lengthy court proceedings.

• Assessment: underway.

The Deputies decided to resume consideration of this item at their 1043rd meeting (2‑4 December 2008) (DH), in the light of the assessment of the general measures taken.

- 2 cases against Switzerland

41773/98
Scavuzzo-Hager and others, judgment of 07/02/2006, final on 07/05/2006

The case concerns the failure to conduct an effective investigation into the death of P., a relative of the applicants who died in police custody in July 1994 from complications brought on by an overdose of cocaine taken before his arrest (violation of Article 2).

The European Court in particular found that the authorities failed to ask the experts to determine whether the force used by police, though not lethal in itself, nevertheless caused or at least hastened P's death. Furthermore, the precise method by which P. was restrained had not established, the two police officers who had arrested him never having been questioned (see §83 of the judgment). In addition, the requirement of the investigators' hierarchical, institutional and practical independence was not met as the same two police officers who arrested the deceased conducted the initial phase of the investigations into his death (§ 82). 

Individual measures: The Swiss authorities have indicated that the Federal Tribunal case-law mentioned below (see “General measures”), concerning the possibility to request an effective and in-depth official investigation in case of substantiated allegations of ill-treatment by the police, may apply to this case. Each cantonal law defines the authority competent to examine complaints related to human rights against the police. 

Concerning this specific case, the authorities have stated that they had no knowledge of any request by the applicants for a new investigation. Furthermore, since 01/02/2002, the facts at issue in this case are time-barred.

• The examination of this information is under way. 

General measures: The Swiss authorities have indicated that the Federal Tribunal had recognised the right of applicants who consider they have substantiated allegations of police ill-treatment, to request an effective and in-depth official investigation in which they must be sufficiently and effectively involved, before the judgment of the European Court. Such a right was explicitly incorporated into Swiss law by the judgment of 06/10/2005 (1P.440/2005), available under http://www.bger.ch/index/juridiction, which shows the direct effect of the European Court's judgments. 

On 29/03/2006, the judgment of the European Court was sent out to the judicial and police directorates of the Cantons. Furthermore, the judgment was published in Verwaltungspraxis der Bundesbehörden (Digest of Confederal Administrative Case-law), VPB 70.105, available via http://www.vpb.admin.ch/deutsch/doc/70/70.105.html and mentioned in the yearly report of the Federal Council on the activities of Switzerland in the Council of Europe in 2006.
The authorities underline that according to the Federal Court’s case-law, the Convention is part of the Swiss legal system and thus must be applied directly by all judicial, administrative and police authorities, both at federal and canton levels. They add that it is for these authorities to ensure that investigations in cases similar to the present case are effective within the meaning of the Convention.

• The examination of this information is under way.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, to assess the individual and general measures. 
55705/00
McHugo, judgment of 21/09/2006, final on 21/12/2006

The case concerns the excessive length of criminal proceedings (from August 1987 to December 1998, i.e. more than of 11 years) (violation of Article 6§1).

Individual measures: None: the proceedings have been closed. The European Court awarded the applicant just satisfaction in respect of non-pecuniary damage.

• Assessment: no further individual measure seems necessary.

General measures: 


1) Length of the proceedings: In September 2006, the European Court's judgment was sent out to the authorities directly concerned. It was published in Verwaltungspraxis der Bundesbehörden (Digest of Confederal Administrative Case-law), VPB 70.113, available at http://www.vpb.admin.ch/deutsch/doc/70/70.113.html and will be mentioned in the annual report of the Federal Council on the activities of Switzerland in the Council of Europe. 

The length of civil proceedings does not appear to be a systematic problem in Switzerland. Publication and dissemination to relevant authorities, coupled with the direct effect recognised to the Convention are therefore sufficient measures for execution and for prevention of similar violations in the future. 

• Assessment: no further general measure seems necessary.


2) Effective remedies against excessive length of the proceedings: The Swiss Constitution provides the right to be judged within a reasonable time (Article 29§1). Various Cantons' Constitutions also contain similar provisions. According to the constant jurisprudence of the Federal Tribunal, unjustified delay is a particular form of formal denial of justice. Its non-observation may in addition be judicially sanctioned since appeal is open to the Federal Tribunal when the authorities improperly allow deadlines to be broken taking action or when they show unjustified slowness. When an appeal concerns unjustified delay, the Federal Tribunal asks the authority concerned to decide without delay and may even fix an appropriate time-limit. The European Court considered the possibility of applying to the Federal Tribunal in cases of excessive length of proceedings an adequate remedy (Decision of 9/03/2000, Asbestos SA against Switzerland).

Moreover, according to the case-law of the Federal Tribunal, where criminal proceedings are unduly lengthy, the following forms of redress are available to authorities: taking the delay in to consideration when fixing sentence; release of the defendant when the time-limit for legal action has run out; exemption from punishment if the defendant is found guilty; termination of the proceedings. The judge must explicitly mention the violation of the “reasonable time” principle in the judgment and state what account was taken of it (see judgment of 7 June 1991, ATF 117 IV, 124 (128) and judgment of 17 February 1998, ATF 124 I 139 (141)). 

Concerning the the possibility in Swiss law to obtain compensation for excessive length of judicial proceedings, the delegation indicated that such a possibility has been introduced and that it applies in particular to a case similar to the applicant’s. The relevant provision is Article 429 c) of the new Swiss Criminal code (adopted by the Parliament on 05/10/2007).

• This information is currently being assessed. 

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of an assessment of the general measures. 
- 17 cases against “the former Yugoslav Republic of Macedonia”

69908/01
Jasar, judgment of 15/02/2007, final on 15/05/2007

The case concerns the authorities’ failure in their duty to investigate effectively the applicant’s allegations of ill-treatment by the police. The Štip Basic Public Prosecutor’s Office, whose duty it is to discover whether an offence was committed against the applicant, a national of “the former Yugoslav Republic of Macedonia” of Roma ethnic origin, has since May 1998 undertaken no investigation in this respect nor informed the applicant of any results (procedural violation of Article 3).

The European Court noted that the applicant is still barred from taking over the investigation as a subsidiary complainant, as the Public Prosecutor has not yet taken a decision to dismiss the complaint filed by the applicant on 28/05/1998 (§59 of the judgment).
Individual measures: The applicant is time-barred as from 16/04/2003 from bringing an action against the police officers who allegedly ill-treated him. On 22/02/2006 the Basic Public Prosecutor of Štip decided to prosecute no-one in the present case which was closed as time-barred. 

The European Court awarded the applicant just satisfaction in respect of non-pecuniary damage. 

• Assessment: In view of the circumstances, no other individual measure appears necessary.
General measures: On 10/07/2007, the Secretariat received a letter from the Civil Society Research Center, “the former Yugoslav Republic of Macedonia” and the European Roma Rights Centre, Hungary, concerning the draft Law on Public Prosecution Offices. Apparently neither the draft law nor the equivalent law currently in force lays down any time-limit for carrying out such investigations and informing those concerned of any outcome.

In addition to the present case, two others concerning the lack of effective investigation into allegations of ill‑treatment (Dzeladinov and others, Application No. 13252/02 and Sulejmanov, Application No. 69875/01). are currently pending before the European Court. 

• Information received from the authorities (14/03/2008): The new 2007 Public Prosecution Act has been adopted (Official Gazette, No. 50 of 12/12/2007). Pursuant to Article 39 Section 3, the public prosecutor is obliged to take the steps authorised under the law as soon as possible, but not later than 30 days after the complaint has been filed. 

In May 2007, the Strategy of Criminal Law Reform was also adopted. It detected a number of deficiencies in the current legal system. In accordance with the Action Plan for Strategy Implementation, four working parties have been established within the Ministry of Justice (two for Criminal Law and two for Criminal Procedure Law). A member of the Government Agent’s Office is a secretary of the working party for the Criminal Procedure Law. Taking into account the present judgment as well as two similar pending cases, it is expected that by the end of 2008  the Criminal Procedure Law will be amended. The expected amendments should introduce a deadline within which public prosecutors will be obliged to decide on complaints and notify the applicants. 

• Information is awaited on further progress in amending the relevant legislation. 
The judgment has been translated and published on the website of the Ministry of Justice. 

On 04/04/2007 the Government Agent forwarded the judgment with a special note on the violation found to the Court of First Instance of Štip, Court of Appeals in Štip, Bitola and Skopje, the Supreme Court, the Basic Public Prosecutor of Štip, Higher Public Prosecutors of Štip, Bitola and Skopje and to the Prosecutor General. On 16/06/2006 a special letter was also sent to the Ministry of the Interior regarding the case. 

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures, namely further progress in legislative reform.

- Cases of length of proceedings concerning civil rights and obligations before labour or civil courts and lack of an effective domestic remedy

13886/02
Atanasovic and others, judgment of 22/12/05, final on 12/04/2006

44208/02
Arsov, judgment of 19/10/2006, final on 19/01/2007

13270/02
Dika, judgment of 31/05/2007, final on 12/11/2007

6924/03
Graberska, judgment of 14/06/2007, final on 14/09/2007

58185/00
Janeva, judgment of 03/10/02 - Friendly settlement

44353/02
Kostovska, judgment of 15/06/06, final on 15/09/2006

22931/03
Lazarevska, judgment of 05/07/2007, final on 10/12/2007

38202/02
Lickov, judgment of 28/09/2006, final on 28/12/2006

22928/03
Markoski, judgment of 02/11/2006, final on 12/02/2007

44221/02
Mihajloski, judgment of 31/05/2007, final on 31/08/2007

15056/02
Milošević, judgment of 20/04/06, final on 20/07/2006

26124/02
MZT Learnica A.D., judgment of 30/11/06, final on 28/02/20007

41228/02
Rizova, judgment of 06/07/06, final on 06/10/2006

14349/03
Sali, judgment of 05/07/2007, final on 05/10/2007

34215/02
Stojanov, judgment of 31/05/2007, final on 31/08/2007

27866/02
Ziberi, judgment of 05/07/2007, final on 05/10/2007
These cases concern the excessive length of proceedings concerning civil rights and obligations before labour or civil courts (violations of Article 6§1). The case of Atanasovic and others also concerns the lack of an effective domestic remedy in respect of this violation (violation of Article 13).

Individual measures: 
• Information has been awaited on urgent measures required to accelerate the pending proceedings in Atanasovic and others, MZT Learnica, Mihajloski and Milošević cases. 
General measures:
• Information provided by the authorities of the respondent state (21/12/2006): The following general measures have been implemented with reference to the violations found:
1) Violations of Article 6§1: 
New Law on Civil Proceedings: This law was adopted in September 2005 (Official Gazette No. 79/2005) with the primary purpose of increasing the efficiency and reducing the duration of civil proceedings. The major changes introduced are the following:
- Redefinition of the principle of “the search for material truth”: courts now limit themselves to matters raised and evidence adduced by the parties; 

- New provisions concerning delivery of receipts, so as to accelerate procedures and reduce the scope for manipulation by parties; 
- Changes to enhance the efficiency of civil proceedings regarding legal representation, time-limits for admission of evidence at various stages in proceedings and appeal procedures;
- Appeal Courts may no longer repeatedly refer cases back to the first instance: instead, they must themselves determine any case which comes before them a second time. Article 400 of the Law on Civil Procedures provides the possibility of prompt reopening of cases following a judgment of the European Court finding a violation related to the fairness of proceedings. 
New Law on Enforcement also adopted in 2005 (Official Gazette No. 35/2005, 50/2005) which provides, among other things, that: 
- Final court decisions immediately become enforcement orders which the beneficiaries may submit, outside the judicial system, for enforcement by private enforcement agents, who are obliged to carry out the decision of the court without delay. 
- Legal challenges by debtors against civil court decisions cannot delay enforcement;
- Courts are no longer responsible for the enforcement of their decisions;
- Enforceable, final court decisions and notarised enforcement orders of which the time limit for voluntary enforcement has expired become enforcement documents which can be executed by private enforcement agents as above; 
- The law also set up the system of private enforcement agents, who are not paid by the courts. They are designated to court districts by the Minister of Justice and enforce the orders of the court or the body having jurisdiction for the district for which they are appointed. Enforcement agents may not hold public office or exercise managerial or supervisory functions in commercial companies, state institutions, collection services. Nor may they engage in business activities, act as notaries or attorneys nor serve in religious communities or groups. 
- Enforcement agents must open special accounts used solely to receive amounts realised in enforcement operations and remit them to the beneficiaries. Payments to beneficiaries must be made immediately: i.e. no later than the next working day following enforcement. 
2) Violation of Article 13: 
• New Law on Courts: This was adopted in 2006 and provides a domestic legal remedy and a procedure whereby applicants may request protection of their right to a hearing within a reasonable time before domestic courts before lodging applications with the European Court. The major changes introduced by the Law on Courts are that:
- Parties considering that their human rights have been violated in this respect may file a request for protection of that right with the immediate higher-instance court. The court thus seised must process the request no later than six months following the lodging of the request and decide whether the lower court has violated the right to a hearing within reasonable time. If a violation is found, it awards just satisfaction, charged to the Court Budget. 
- The Supreme Court is also competent to decide, at the request of the parties or other participants in the proceedings, whether there has been a violation of the right to a hearing within reasonable time. 
• Opinion of the Supreme Court: On 26/07/2007 the Supreme Court rendered an opinion to the effect that that it is not possible to apply Articles 35 and 36 of the 2006 Law on Courts properly from the viewpoint of the right to a trial within a reasonable time without further amendments. The Supreme Court considered that the following provisions are not sufficiently clear for the following reasons: 
- First, there is no special law to regulate decision-making on complaints concerning the right to a trial within a reasonable time, nor any provision referring to application of existing procedural laws mutatis mutandis.
- Secondly, it is not specified which courts make such decisions at first instance or in which composition: moreover the law is mute concerning the right to appeal and the courts which intervene at second instance. 
- Thirdly, there is no indication of the period after which decisions become final. 
- Fourthly, there is no indication as to the identity of the defendant in such proceedings. 
- Finally, it is stated that the damages awarded in the proceedings concerning violation of the trial within a reasonable time should be at the expense of the State Budget rather than the Court Budget as currently provided. This is particularly important since the Court Budget, having no legal personality, cannot be a party to proceedings. Moreover, the fact that the Court Budget is obliged to pay damages runs counter to the principle of rule of law. 

• Parizov judgment: The European Court examined the solutions introduced by the 2006 Law on Courts for the first time in the Parizov judgment (Section 2). Like the Supreme Court, the European Court advanced the following criticism of this Law (§§44-45 of the Parizov judgment):
- First, the expression “the court considers the application (постапува по барањето) within six months” is susceptible to various interpretations. It remains open to speculation whether the proceedings upon such application should terminate within that time-limit.
- Secondly, the Law does not specify which court would be competent to decide on a complaint concerning a violation of the right to a trial within reasonable time if a case is pending before the Supreme Court, as was the case in the Parizov judgment.
- Thirdly, no complaint concerning the violation of the right to a trial within reasonable time has been decided by a court, although more than twelve months have elapsed since the introduction of the remedy. 

- Finally, the Law contains no provision explicitly bringing all applications pending before the European Court within the jurisdiction of the national courts irrespective of whether they are still pending at domestic level (transitional provisions).

▪ Information is thus awaited on measures taken or envisaged to remove the deficiencies found by the Supreme Court and the European Court. Statistics on national court decisions on complaints concerning length of proceedings as well as the initial assessment of the efficiency of the remedy introduced would be particularly useful.
3) Translation, publication and dissemination of the European Court’s judgments: the judgments in Janeva, Atanasovic, and Milošević have been translated and published on the internet site of the Ministry of Justice and sent out to the relevant courts.
The Janeva judgment was also circulated on 18/02/2003 to the Ministry of Foreign Affairs, the Constitutional Court, the Supreme Court, the Public Prosecutor’s Office.
Courts’ attention has been drawn to the need to accelerate the proceedings in the Milošević case.
The Deputies decided to resume consideration of these items:
1.
at their 1043rd meeting (2-4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary, 
2.
at the latest at their 1st DH meeting of 2009, in the light of information to be provided on individual measures, namely the acceleration of proceedings in these cases, and general measures.
- 40 cases against Turkey

38187/97
Adalı, judgment of 31/03/2005, final on 12/10/2005

The case concerns the lack of an effective investigation into the death of the applicant’s husband, who was shot in front of his house in Nicosia (i.e. in the part situated to the north of the “green line”) on 6/07/96 (violation of Article 2 and 13). The Court found the following shortcomings in the investigation:

· the failure of the investigating authorities to take fingerprints on the terrace or inside the applicant’s home and the absence of real coordination or monitoring of the scene of the incident;

· the insufficient ballistic examination, in particular the failure to compare the cartridges found with those classified in the police archives in Turkey;

· the failure of the investigating authorities to take statements from some key witnesses (although additional witness statements were taken in 2002, after the application in this case had been communicated to the government);

· the failure of the authorities to inquire sufficiently into the motives behind the killing of the applicant’s husband, and 

· the lack of public scrutiny of the investigation as a result of no information being provided to the deceased’s family, in particular the lack of transmission of the autopsy and ballistics reports. 

The case also concerns an interference with the applicant’s freedom of association on account of a refusal of permission to cross from the northern part to the southern part of Cyprus to attend a bi-communal meeting on 20/06/1997 (violation of Article 11).

Individual measures: 
• Information provided by the Turkish authorities: An additional inquiry into the death of Mr Adalı was carried out, following a letter of 24/03/2006 by the Prosecutor General to the police authorities, ordering them to initiate an additional investigation, taking into account the shortcomings identified by the Court in its judgment. All points raised by the European Court as deficient in the initial investigation which led to the violation, were considered and re-examined in the new inquiry. It appears that collecting new fingerprints turned out to be objectively impossible, given the long period elapsed since the events, the environmental changes affecting the place and the fact that external persons have been at the crime scene A ballistics report had already been drawn up in Turkey immediately following the crime, but the report could not be obtained (as its physical whereabouts could not be established) and could therefore not be re-examined at this stage. The victim’s mobile telephone was sought but not found. As regards the investigation of the motives of the killing of the applicant’s husband, the competent authorities have examined all allegations advanced without obtaining conclusive results. The documents and results of all investigations carried out in connection with this case have been submitted to the Prosecutor General; the applicant never requested either the autopsy or the ballistics reports. It should be noted that two of the key witnesses not questioned at the time of the facts - Mr Ceylan and Mr Demirci – have been heard during the additional investigation opened in 2002 (under No CTKC/440/1996). The third important witness – Mr Mendi – was heard by the European Court (§§163-174 of the judgment).  Having carried out the additional investigative acts as considered necessary by the European Court for an investigation to be effective, the authorities concluded that it had not been possible to obtain new documents, information or testimony on the basis of which criminal charges could be brought against any person.

• Assessment: The additional investigative acts carried out following the European Court’s judgment correspond to what was identified as deficient in the initial criminal investigation leading to the violation. That said, it remains to be clarified whether the applicant has been informed of the new inquiry into the death of her husband carried out by the authorities after the European Court’s judgment. 
• Information is therefore awaited from the authorities.

General measures: 

1) Violations of Article 2 and 13: 

• Information provided by the Turkish authorities: they stressed that the shortcomings in the investigation found by the Court emanated from the practice and not from the legislation in place. The authorities provided a copy of the Coroners Law and of the Law on Criminal Procedures of the “TRNC”. They indicated in particular that investigations of deaths are conducted ex officio by investigating magistrates and under their exclusive control. As regards the involvement of victims’ families into the investigations carried out, Article 14 of the Coroners Law states that every interested party may appear at an inquest. In addition, Article 29 of the Act on the Law Office was amended on 13/03/2006 to the effect that the Attorney General, if he finds it necessary, may supervise or direct investigations carried out by the General Directorate of the Police Forces and give orders in this respect. Consequently, the role of the Attorney General in police investigations has become more important.

The judgment of the European Court has been translated into Turkish, posted on the Internet and disseminated to all jurisdictions via the channels of the Prosecutor General’s Office. In addition, an article entitled “The Ilkay Adalı Case and Aspects of the Right to Life” has been published in the Lefkoşa Bar Journal in order to raise awareness of the requirements of the Convention as regards effective investigations of the authorities entrusted with applying the law.

• Assessment: Dissemination of the European Court’s judgment to police and prosecution authorities and judges being essential for preventing new similar violations, additional clarification will be appreciated as to the website address on which it was posted, as well as receiving a copy of the official letter(s) with which the judgment was sent to all relevant authorities.


2) Violation of Article 11: 

• Measures adopted: The necessary measures have been taken in the framework of the case of Djavit An (Final Resolution CM/ResDH(2008)59). The “Council of Ministers of the TRNC” adopted several decisions following the judgment of the European Court in that case, in order to provide a legal basis regulating the crossing of the “green line” in both directions. 

Under the terms of decision No. E-762-2003 the crossing from the north to the south is carried out after presentation of an identity card or a passport and the computerised record of the passage of persons and vehicles. Each person may carry personal effects. Moreover, the provisions according to which the passage is carried out on a day trip basis and the return must take place before midnight were repealed by a decision of the “Council of Ministers of the TRNC” No. T-820-2004.
The Deputies, 

1. 
took note of the latest information provided concerning the individual measures, in particular the additional investigation into the killing of the applicant’s husband, as well as the general measures; 

2. 
decided to resume consideration of this case at their 1043rd meeting (2‑4 December 2008) (DH) in order to assess this information.

38595/97
Kakoulli, judgment of 22/11/2005, final on 22/02/2006

The case concerns the killing of the applicants' husband and father, Petros Kakoulli, in 1996, by Turkish soldiers on guard duty along the cease-fire line in Cyprus and the lack of an effective and impartial investigation into this killing (violation of Article 2). 

The European Court found that the killing of Mr Kakoulli was neither proportionate nor absolutely necessary for the purpose of “defending any person from unlawful violence” or “effecting a lawful arrest”: in fact Mr Kakoulli did not pose an imminent risk of death or serious harm to anyone since the fatal shot was fired several minutes after Mr Kakoulli had already been injured and neutralised; he therefore did not represent any longer a threat and it was thus possible to carry out an arrest. In this context, it could not be concluded that the use of fire-arms was in conformity with the rules of military engagement concerning the duty post in question (post Haşim 8) (see §120 of the judgment). 
The Court further found that, notwithstanding the seriousness of the incident, there were a number of significant omissions which raise doubts about the effectiveness and impartiality of the investigation into the killing, carried out immediately afterwards, and following which no criminal or disciplinary proceedings were brought against the soldier who shot Mr Kakoulli. The Court found the following shortcomings in the investigation:

-
the initial autopsy failed to record fully the injuries on Petros Kakoulli's body, an omission which hampered an assessment of the extent to which he was caught in the gunfire, and his position in relation to the soldiers on guard duty;

-
the investigating authorities based their findings solely on the soldier's account of the facts, without casting any doubt on it and without seeking any further eyewitnesses;

-
these same authorities failed to inquire as to whether the victim, allegedly in possession of arms, could have posed a serious threat to the soldiers from a long distance or whether the soldiers could have avoided using excessive lethal force;

-
the investigators did not examine whether the soldier who shot Mr Kakoulli had complied with the rules of engagement laid down in the military instructions concerning the Haşim 8 Guard Post.

Individual measures: 

• Information provided by the Turkish authorities: Following the European Court’s judgment, the case was examined anew. The Prosecutor General concluded in a decision of 28/03/2007 that it was not possible to reopen the investigation into the case. The following main points were put forward in this respect: 

1) the consideration of possible reopening, completed by the decision of the Prosecutor General, had begun without delay following the final judgment of the European Court; 

2) the Prosecutor General’s decision was based on a preliminary examination, carried out by security forces on 7/07/2006, which considered each and every deficiency in the investigation as identified by the European Court in a detailed unprejudiced manner as to the possible reopening of the investigation.

The Prosecutor General concluded that an additional investigation will not be able to change the witness statements provided already, and given that on the basis of these statements it had been established that the soldier who shot acted in full conformity with relevant orders and instructions, reopening would amount to judging a person for having acted lawfully. 

The Prosecutor General also specified that a new investigation as described by the European Court is rendered impossible given that some of the witnesses are Greek Cypriots, that persons who worked for the United Nations Peace Keeping Force in Cyprus (UNFICYP) at the time have since left the territory, that the body of Mr Petros Kakoulli is buried in the southern part of Cyprus, and that 12 years have elapsed since the events.

It is to be noted that no limitations period exists in the relevant legislation of the “TRNC” concerning crimes such as that at issue. That said, a person sentenced or acquitted previously cannot be judged twice for the same offence; however, for proceedings discontinued by prosecutors’ decision not to bring charges, reopening is possible if new pertinent witness statements are obtained.

• Assessment: The information provided represents a very detailed and thorough consideration of all the main elements pointed out by the European Court as deficient in the investigation already carried out. It should be noted, however, that this consideration is based on the same investigation acts criticised by the European Court, giving rise to a violation of the procedural aspect of Article 2. In this connection, it suffices to emphasise in particular that carrying out a new effective investigation would make it possible to establish, in the light of the conclusions of the European Court,  whether or not the soldier in question had acted in compliance with relevant orders and instructions. This in turn will make it possible to determine responsibility for the killing of Mr. Kakoulli, which is an inherent part of the concept of effective investigation. While the Turkish authorities cannot carry out an exhumation of the body for the reasons stated above, it appears possible to take action to remedy the other deficiencies of the initial investigation found by the European Court, namely  to have the investigating authorities determine:

1)  whether the soldiers could have avoided using excessive lethal force; and
 2) whether the soldier who shot Mr Kakoulli had complied with the rules of engagement laid down in the military instructions concerning the Haşim 8 Guard Post.

• The views of the Turkish authorities on these concrete points would be appreciated.
General measures: An article on the judgment had been published in the Turkish Cypriot Bar Association Review and the judgment had been disseminated to all relevant authorities, including to the security forces and the “President of the TRNC”. 

The Turkish authorities have further provided extensive information on the regulatory framework in the “TRNC” regarding the use of firearms by security forces. The information concerns both laws (statutory documents) applicable to all security forces and instructions (delegated legal acts or acts of application adopted by the executive) for security forces serving along the green line. Several laws contain provisions setting out the legal regime concerning punishment for unwarranted use of firearms, the cases in which the use of firearms is allowed, the obligation to give a warning before using a firearm, the responsibility of higher ranking officers, the standard training for security forces, investigations into incidents and the duty to follow orders and the exceptions to that duty. The general and specific instructions for the guards at the guard post at issue in the judgment contain the regulatory framework as to actions to be taken by guards in certain specific situations and as to the way firearms should be carried and used. The provisions of the legal framework provided by the Turkish authorities can be summarised as follows:

• Legislative provisions: 

- Responsibility for use of arms: no responsibility attaches to either a soldier who used arms, or to their commanders-in-chief, in cases when the arms have been used in conformity with the relevant legal provisions, in particular in Law 35/1986 on internal service of the security forces. The responsibility of both the soldier and his commander arises in cases of use of arms not in compliance with the law. In cases in which military personnel causes injury or death to another person because of a negligent or an illegal action, this person is liable in accordance with the Criminal Code. When a military officer intentionally does not take action against an offence committed by his subordinate, this is considered an offence punishable by imprisonment of up to 6 months. Military personnel must obey the orders of their superior officers, with whom lies the responsibility for orders issued as regards the application of laws and instructions. 

- Use of arms: in cases where a serviceman is on duty, including when he exercises the function of maintaining public order, arms may be used: in order to repel an act of aggression, which may be manifested by physical resistance or dangerous threats; in order to achieve the submission of persons who disobey orders to abandon their arms or instruments of resistance; in order to arrest legally detained people attempting to escape and who do not stop when called to do so and when there is no other means for stopping such people; in order to stop any aggression towards a person or an object being guarded by the serviceman; in cases of legitimate defense. 

Arms may only be used in the absence of any other means. Faced with unarmed persons manifesting aggression, resistance, violence or expressing a threat, military personnel are allowed to use arms only after giving a warning first and only to the extent necessary to have the person comply with the call. 

- Training of military personnel: five weeks of initial training and two weeks of training specific to the service to which serviceman is assigned is provided. Personnel are trained both on general and specific instructions as regards the bearing and use of arms. 

- Investigation: military or civilian persons may complain to superiors or the military prosecutor general of any offence they consider committed by a serviceman. Such complaints are processed immediately with a view to opening an investigation into the situation. The competent court in such cases is the Security Forces Tribunal.

- Victims’ rights: these are covered by pertinent provisions in the criminal and civil legislation.

• Instructions for use of arms:

- Use of arms: military personnel have the right to use fire-arms while respecting the rules of engagement. Such personnel may shoot immediately without warning when armed or unarmed enemy military personnel cross or intend to cross a cease-fire line. 
- Training of security forces: since 1998, commanding and subordinate officers have undergone human rights training delivered by high-level trainers, not least as part of initial training. In addition, since 2004, training on human rights is provided also as part of a course on citizenship. All such training pursues the specific objective of preventing negligence and omissions likely to be at the origin of human rights violations. The entire personnel of the Commandment of Security Forces has been informed that any action which results in a human rights violation constitutes either a criminal or disciplinary offence which will be prosecuted in accordance with the law.

• Assessment: It should be noted that in the presented texts it is not apparent that arms should be used strictly proportionately to the situation, only in cases of imminent risk of death or serious harm to human beings and as a last resort, is not apparent from the texts presented.
• The authorities' views in this respect would be useful. In addition, information on the dates of entry into force of the laws and instructions referred to would be appreciated. Clarification is needed as to how, concretely, the training delivered can contribute to preventing new violations of the Convention resulting from excessive use of fire-arms. 
The Deputies, 

1. 
took note of the latest information provided concerning in particular the investigation into the killing of the applicants’ relative and the instructions governing the use of fire arms; 

2. 
invited the authorities rapidly to provide the necessary clarification on the individual measures adopted and decided to resume consideration of this issue at their 1043rd meeting (2‑4 December 2008) (DH);

3. 
invited the authorities to provide additional clarification on the general measures and decided to resume consideration of this issue at the latest at their 1st DH meeting in 2009. 

40073/98
Bilgin Ihsan, judgment of 27/07/2006, final on 27/10/2006

This case concerns the failure on the part of the national authorities to protect the right to life of the applicant’s father in the planning and manner of execution of an armed operation carried out by village guards in the south-east of Turkey in 1994. A criminal investigation was initiated and the village guards were charged with manslaughter. Following a decision by the Administrative Council, the charges were dropped on the ground that the village guards should be considered as “civil servants” and that, therefore, no prosecution should be brought against them. 

The European Court first noted that there appeared to be no indication of instructions, either written or oral, given to village guards in the context of their duties, particularly with regard to the arrest of suspects. It also noted that the village guards did not benefit from the necessary equipment, such as infra-red binoculars or walkie-talkies, to be able to identify the suspect without any doubts. The European Court thus found that, in the circumstances of the case, the use of force by the village guards was not absolutely necessary in self‑defence. 

The case also concerns the inadequacy of the investigation. The European Court reiterated the principle that, for an investigation into an alleged unlawful killing by state agents to be effective, it was necessary for the persons in charge of the investigation to be independent of those implicated. In the present case, the investigator, who was a gendarmerie officer, was subordinated to the same local hierarchy as the guards whose conduct he was required to investigate (violation of Article 2). 

Lastly, the case concerns the absence of any effective remedy at the applicant’s disposal, in particular as a result of the fact that the administrative councils could not be considered capable of carrying out effective investigations (violation of Article 13). 

Individual measures: It may be noted that in accordance with the Committee of Ministers' well-established practice, the respondent state has a continuing obligation to conduct effective investigations, a fortiori in case of a finding of a violation of Article 2 (see in particular Interim Resolution ResDH(2005)20 in the case of McKerr and others against the United Kingdom, the case of Scavuzzo-Hager and others against Switzerland, the cases concerning the action of security forces in the Russian Federation).

• Information is awaited on measures taken or envisaged by the Turkish authorities to ensure a fresh investigation into the incidents in the light of the shortcomings identified by the European Court.

General measures: Turkish authorities have provided an action plan setting out the general measures taken in the framework of this case. The plan is currently being examined by the Secretariat. 

The Deputies decided to resume consideration of this item at their 1043rd meeting (2‑4 December 2008) (DH), in the light of the information provided on general measures as well as on information to be provided on individual measures to ensure a fresh investigation into the incidents at issue in the light of the shortcomings identified by the European Court. 

- Cases concerning the excessive use of force in quelling a prison riot and lack of an effective investigation

35962/97
Gömi and others, judgment of 21/12/2006, final on 21/03/2007

36672/97
Kurnaz and others, judgment of 24/07/2007, final on 24/10/2007

These cases concern the lack of an effective investigation into the death of the applicants’ relatives in the case of Gömi and others (procedural violation of Article 2) and of injuries caused to a number of the applicants in 1995-96 following raids to quell prison riots and to rescue hostages from the rioters (procedural violation of Article 3). The Kurnaz and others case also concerns the injuries that Mr Kurnaz sustained during the raid (substantive violation of Article 3).

In the case of Gömi and others, the European Court found that it was not in a position to establish beyond a reasonable doubt that the use of lethal force by the warders, gendarmes and police officers was disproportionate to the aim pursued, namely “quelling a riot” and/or “in defence of any person against violence”. However, as to the investigation into the deaths, the Court considered that the Turkish authorities had not acted with sufficient promptness and reasonable diligence. With regard to the alleged ill-treatment, the Court saw no grounds for criticising the authorities for the measures taken in this case. However, it held that there had been a violation of Article 3 in relation to some of the applicants on account of the lack of an effective investigation by the authorities to establish the facts. 

In the case of Kurnaz and others, the European Court found that there was no proof in the case-file that the prison authorities had seriously attempted to restore order or that the operation had been properly organised or monitored so as to minimise the risk of serious bodily harm to the detainees. The Court therefore concluded that the force used against the applicant had been excessive. The Court further noted that the case-file did not refer to the outcome of the proceedings against the gendarmes and that the investigation carried out by administrative councils hierarchically dependent on the governors could not be regarded as independent.

Individual measures: In accordance with the Committee of Ministers' well-established practice, it is recalled that respondent states have a continuing obligation to conduct effective investigations, a fortiori in case of a finding of a violation of Article 2 (see in particular Interim Resolution ResDH(2005)20 in the case of McKerr and others against the United Kingdom, the case of Scavuzzo-Hager and others against Switzerland, the cases concerning the action of security forces in the Russian Federation).

• Information is awaited on measures taken or envisaged by the Turkish authorities to give proper redress to the applicants.
General measures: In a letter dated 11/09/2007, the Turkish authorities mentioned various legislative changes made in the context of the group of cases against Turkey concerning the actions of security forces. The provisions referred to included in particular Articles 94, 95 and 96 of the new Criminal Code No. 5237 regarding the crime of torture and ill-treatment, amended Article 2 of the Law No. 4483 on the prosecution of civil servants for crimes committed during the performance of their duties, and Article 161 of the new Code of Criminal Procedure regarding the authority of public prosecutors to launch proceedings against members of the security forces (for a detailed presentation of these measures, see CM/Inf/DH(2006)24-rev 2). 
In addition, the authorities pointed out Article 85 of Law no. 5275, regulating the conditions that apply to prison visits and meetings with detained persons.

Finally, the authorities informed the Secretariat that on 20/08/2002 the Ministry of Justice (Prison Department) had addressed a circular to prosecutors recommending that they display diligence and vigilance in the application of EU harmonisation laws.

• Assessment: The new legislative framework referred to by the authorities concerning, in particular, the crime of torture and ill-treatment is welcome, while its practical effects are still subject to examination within the Aksoy group in general (see Section 4.3). On the other hand, it may be noted that the disproportionate use of force in quelling a prison riot might call for specific measures, such as training of security forces on physical confrontation with incarcerated persons, among others. 

• Therefore, information is awaited on general measures specifically designed to ensure that the force to be used in possible clashes with prison inmates are within the acceptable limits set by the requirements of the Convention. 

On a separate note, both judgments have been translated and distributed to the relevant judicial authorities. Copies of them are also made available on the Ministry of Justice website at the following links : 

www.inhak-bb.adalet.gov.tr/aihm/karar/kemalgomi20022008.doc
www.inhak-bb.adalet.gov.tr/aihm/karar/kurnazvedigerleri.doc 
The Deputies decided to resume consideration of these items at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on individual measures as well as and general measures specifically designed to address the issue of proportionality of force used in quelling prison riots.

32597/96
Dinç Halit and others, judgment of 19/09/2006, final on 19/12/2006

The case concerns the killing of the applicants’ relative, a staff-sergeant, as a result of shots fired by a certain sergeant A.A during an illegal passage by a group of smugglers over the Turkish-Syrian border in 1994. The criminal proceedings initiated against A.A are still pending before the Military Courts. 

The European Court noted first that the instruction given by the regimental commander to open fire without warning in their duty to control the border in the evening was found to be justified by the Military Court of Cassation. According to the Court, this legal framework fell short of the required level of protection by law in European democratic societies today and, consequently, the Turkish military authorities had not done all that could reasonably be expected of them to protect people from the use of potentially lethal force and to avoid the risk to life engendered by military operations in the border zone. The Court also found that the authorities had failed to carry out an effective investigation in that the deficiencies in the initial stage of the investigation made it impossible, after twelve years of proceedings, to identify beyond reasonable doubt those responsible for the death of the applicants’ relative. The Court lastly found that the applicants did not have any effective remedy for their grievances under the Convention (violations of Articles 2 and 13). 

Individual measures: It may be noted that in accordance with the Committee of Ministers' well-established practice, the respondent state has a continuing obligation to conduct effective investigations, a fortiori in case of a finding of a violation of Article 2 (see in particular Interim Resolution ResDH(2005)20 in the case of McKerr and others against the United Kingdom, the case of Scavuzzo-Hager and others against Switzerland, the cases concerning the action of security forces in the Russian Federation).

• Information is awaited on measures taken or envisaged by the Turkish authorities to ensure a fresh investigation into the incident in the light of the shortcomings identified by the European Court. Information is also awaited concerning the outcome of the proceedings before the domestic courts. 

General measures: 

• Information is awaited on the measures taken or envisaged by the Turkish authorities with a view to preventing new, similar violations. At the outset, the publication and dissemination of the judgment to the relevant authorities appear necessary. 
The Secretariat sent an initial-phase letter to the Turkish authorities. Their reply is awaited. 

The Deputies decided to resume consideration of this item at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on individual and general measures.
52067/99
Okkalı, judgment of 17/10/2006, final on 12/02/2007

45906/99
Özcan Zeynep, judgment of 20/02/2007, final on 20/05/2007

These cases concern the de facto impunity accorded to police officers convicted of ill-treatment of the applicants, a minor in the Okkalı case, in police custody (violations of Article 3). Although the perpetrators were eventually convicted of inflicting ill-treatment to obtain a confession, the criminal courts handed down the minimum sentences of one-year’s imprisonment, the execution of which was then suspended. 

The European Court found that the judges' decisions suggested that their power of discretion had been used to lessen the consequences of extremely serious unlawful acts rather than to show that such acts could in no way be tolerated. In addition, the police officers in question had remained in office, which the Court regarded as noteworthy in both cases.

In conclusion, the Court considered that the criminal-law system, as applied in the applicants’ cases, had proved to be far from rigorous and had had no dissuasive effect capable of ensuring the effective prevention of such unlawful acts. Accordingly, the Court found that the criminal proceedings, in view of their outcome, had failed to provide appropriate redress for infringements of Article 3.

Individual measures: 

• Information is awaited on any measures taken or envisaged to ensure proper redress to the applicants, including in particular the dismissal of the police officers convicted of torture.
General measures: 

• Information provided by the Turkish authorities (8/04/2008): The authorities reiterated the information that they had provided in the context of the Aksoy group (Section 4.3) and the Batı group (Section 4.2) with regard to prevention of ill-treatment and procedural safeguards in this respect. 

They also pointed to the new legislative framework on the protection of minors. The Regulation on Arrest, Detention and Interrogation that came into force on 1/07/2005 contains a specific provision regarding minors. Article 19 of this regulation provides, among other things, that: 

- minors under 12 are not criminally liable for their acts;

- minors between the ages of 12 and 18, arrested for an offence, shall promptly be transferred to the office of the public prosecutor;

- the arrested minor’s parents or guardian as well as defence counsel, if any, shall be informed immediately;

- defence counsel shall be appointed even if the minor’s parents or guardian fail to do so;

- no statement shall be taken in the absence of defence counsel;

- the minor’s parents or guardian may also be present during the interrogation;

- the use of handcuffs or similar devices of restraint is forbidden.

In addition, the Law on the Protection of Minors, No 5395 came into force on 15/07/2005. The law, among other things, provides that investigation and trial proceedings concerning minors shall be separated from adults and be conducted by the “Minors Unit”, whose staff shall be trained in the areas of minors’ law, prevention of minor criminality, child development and psychology, and social services.

• Assessment: In the light of the information provided on the extensive legislative measures taken with regard to the protection of minors within the justice system, no other general measure seems necessary in this regard. It is to be recalled that general measures with regard to prevention of ill-treatment and procedural safeguards in this respect are examined within the Aksoy and the Bati groups.

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting of 2009 and to join them with the Bati group for examination of individual and general measures.
73792/01
Öner Sultan and others, judgment of 17/10/2006, final on 17/01/2007
The case concerns the unlawful arrest and detention of the first applicant, Ms Öner, while she was accompanied by her children in October 2000. In this respect, the European Court noted that the first applicant’s arrest and detention resulted from a material error: an outdated wanted notice kept in the central police database, which was no longer valid. In addition, the Court stated that nothing could justify 18 hours’ detention to verify the lawfulness of the arrest and that the two children should have been spared the perils of such arrest and detention, as well as of the physical and psychological harm that they suffered due to the conditions imposed on their mother (violation of Article 5§1).

The case also concerns the ill-treatment suffered by Ms Öner during her arrest. The European Court found that these circumstances also violated the same provisions in respect of the first applicant’s two children who were with her throughout her arrest and detention (violation of Article 3).

Lastly, the European Court found that the applicants did not have an effective remedy against these infringements, as the administrative and criminal investigations were unsatisfactory and the necessary administrative council authorisation was withheld (violation of Article 13). 

Individual measures: No individual measure is required since the detention situation has ended and the European Court granted just satisfaction in respect of non-pecuniary damages.

General measures:

1) Ill-treatment and absence of an effective remedy: General measures are under examination by the Committee in cases concerning the actions of the Turkish security forces (see Aksoy group, Section 4.3).

2) Unlawful arrest and detention: 

• Information provided by the Turkish authorities (6/06/2007): In order to avoid any inconsistencies and contradictions that could lead to unjustified arrests and custody, a number of regulations have been enacted in recent years, including: 

- Programme on Restriction Measures and Wanted Persons (Tahdit ve Aranan Sahıslar Programı) dated 1999; 

- Summoning (Davetiye) dated 2000; 

- Programme on Wanted Persons (Aranan Sahıslar Programı) dated 2003; 

- Registration GBT (Kayıt GBT) dated 2004; 

- Updating Information on Wanted Persons (Aranan Sahıs Bilgilerinin Güncellenmesi) dated 2006; and finally

- Regulation on the Principles regarding registration and follow-up of Wanted Persons (Aranan Sahısların Projesine Kayıt ve Takibine Ilişkin Esaslar) dated 2006. 

These regulations will allow a regular update of the police data and prevent unjustified arrests. In addition, with the computerisation of the entire database of the security services, maintenance and transmission of information is faster and more reliable. 

The Turkish authorities have also explained that the new Code of Criminal Procedure (in force since 2005) had provided a right to compensation for those arrested without a valid reason (Articles 141, 142, 143 and 144 of Chapter 7 entitled “Indemnity due to Protection Measures”) 

Regarding the failure to protect the applicant’s mother's children, the authorities have referred to the applicable legal framework. According to the Law on Social Affairs and the Institution for the Protection of Children (Law No. 2828), if their family members are not able to take care of arrested parents' children, they shall be taken and looked after by the institution mentioned. Furthermore, the Act on the Protection of Children (Law No. 5395) which entered in force in 2005, considers the children of arrested parents as “children in need of protection” and necessary legal steps are taken concerning those children under the provisions of that law. 

As regards the ill-treatment and the lack of an effective remedy, general measures are under examination by the Committee in cases concerning the actions of the Turkish security forces (see Aksoy group, Section 4.3). 

Finally, the Court's judgment has been translated and distributed to the Ministry of Justice, Ministry of the Interior, the High Courts as well as the Prosecutor's Office attached to the Court of Cassation. A translation is accessible at http://www.inhak-bb.adalet.gov.tr/aihm/karar/onervedigerleri
• Assessment: In light of the extensive regulations on arrest and detention as well as protection of minors summarised above, no further general measure seems necessary.
The Deputies:

1.
decided to resume consideration of this item at the next examination of the Aksoy group in order to examine general measures regarding ill-treatment and lack of an effective remedy;
2.
noted that other execution measures have already been taken.

39437/98
Ülke, judgment of 24/01/2006, final on 24/04/2006


Interim Resolution CM/Res/DH(2007)109

The case concerns the degrading treatment of the applicant as a result of his repeated convictions and imprisonment for having refused to perform military service (violation of Article 3). 

The applicant was called up in August 1995, but refused to do his military service on the ground that he had firm pacifist convictions, and he burned his call-up papers in public at a press conference. 

In January 1997 the applicant was sentenced to six months' imprisonment and a fine.  Between March 1997 and November 1998 the applicant was convicted on eight occasions of “persistent disobedience” on account of his refusal to wear military uniform. During that period he was also convicted on two occasions of desertion, because he had failed to rejoin his regiment. In total, the applicant served 701 days of imprisonment. 

The European Court first noted that on each occasion the applicant was freed having serving his sentence, he was once again sentenced and imprisoned for refusing to perform his military service and to wear his uniform. If the applicant persists in refusing to perform his compulsory military service, he has to live the rest of his life with the risk of being sent to prison. 

The Court further noted that there was no specific provision in Turkish law governing the sanctions for those who refused to perform military service on conscientious or religious grounds. The only relevant applicable rules were provisions of the Military Criminal Code, which made any refusal to obey the orders of a superior an offence. In the Court's opinion, that legal framework was evidently not sufficient to provide an appropriate means of dealing with situations arising from the refusal to perform military service on account of one's beliefs. The numerous prosecutions already brought against the applicant and the possibility that he is liable to prosecution for the rest of his life amounted almost to “civil death” which was incompatible with the punishment regime of a democratic society within the meaning of Article 3. 

Individual measures: The applicant is at present in hiding and is wanted by the security forces for execution of his sentence. He has no official address and has broken off all contacts with the administrative authorities. 

In response to the specific measures requested by the applicant, the European Court indicated that it was primarily for the state concerned to choose, subject to supervision by the Committee, the means to be used in its domestic legal order in order to discharge its obligation under Article 46 of the Convention. 


1) Events after the judgment of the European Court became final: On 12/07/2007 the applicant's representatives informed the Secretariat that the applicant had been summoned on 09/07/2007 to present himself in order to serve his outstanding sentence resulting from a previous conviction (This information was communicated to delegations on 03/08/2007, DD(2007)440). Several NGOs, both in and outside Turkey, have shown their interest and conveyed their concerns for the applicant's situation. In the meantime, the applicant's request for a stay of execution of his sentence was rejected by the Eskişehir Military Court on 27/07/2007. In its decision the court referred to the decision taken by the Committee at its 997th meeting (June 2007) and to the undertaking of the Turkish authorities at that meeting concerning the draft law that was under preparation in order to find a solution to the applicant's situation. However, according to the court, the undertaking of the Turkish authorities could not lead to a stay of execution of the applicant's sentence because the content of the law under preparation - including whether or not it contained provisions that would apply for or against the applicant's case - was unknown. The court, therefore, sentenced the applicant to 17 months and 15 days' imprisonment on the basis of his previous convictions. The applicant lodged a petition of objection with the Military Court of Cassation on 03/08/2007. The case is still pending before that court. 


2) Interim resolution adopted at the 1007th meeting (October 2007): In the absence of any information on individual measures taken, despite the declaration of the Turkish authorities that a draft law was being prepared which was intended to cover the individual measures necessary in this case (see below), the Committee decided to adopt Interim Resolution (CM/ResDH(2007)109) urging Turkey without further delay to take all necessary measures to put an end to the violation of the applicant's rights under the Convention and to adopt rapidly the legislative reform necessary to prevent similar violations of the Convention. The Committee further decided to examine the implementation of this judgment at each human rights meeting until the necessary urgent measures are adopted. 

General measures: 

• Information provided by the Turkish authorities (997th meeting): A draft law was being prepared by the competent Turkish authorities aiming to prevent new violations of Article 3 similar to that found in the present case and that this draft law would be transmitted to the Prime Minister's Office for submission to Parliament. This law, once adopted, will prevent repetitive prosecutions and convictions of those who refuse to perform military service for conscientious or religious reasons on grounds of “persistent disobedience” of military orders. According to the Turkish authorities, this draft law is intended to remedy all negative consequences of the violation for the applicant. 

The Turkish authorities also gave information on the publication and dissemination of the judgment to the relevant authorities. The judgment of the European Court also received wide media coverage.

At the same meeting the Committee invited the Turkish authorities to submit a copy of this draft law and encouraged them to take the necessary steps to ensure its rapid adoption by the Parliament. No information on the adoption of this law, including its draft, has been received so far. 

The Deputies, 

1. 
recalled Interim Resolution CM/ResDH(2007)109 adopted in October 2007, in which the Committee urged the Turkish authorities “to take without further delay all necessary measures to put an end to the violation of the applicant’s rights under the Convention and to adopt rapidly the legislative reform necessary to prevent similar violations of the Convention”; 

2. 
reiterated their grave concern that, since the adoption of the Interim Resolution, the applicant’s situation is unchanged and that he is still facing the risk of imprisonment on the basis of a previous conviction; 

3.
recalled the European Court’s finding in this case that the possibility that the applicant is liable to prosecution for the rest of his life amounted almost to “civil death” which was incompatible with the punishment regime of a democratic society within the meaning of Article 3;  

4. 
urged the Turkish authorities to take without further delay the necessary measures identified in the Interim Resolution;

5. 
decided, in accordance with the Interim Resolution mentioned above, to resume examination of this case at their 1043rd meeting (2-4 December 2008) (DH). 

- Cases concerning the ineffectiveness of domestic proceedings brought following ill treatment inflicted by members of the security forces
33097/96+
Batı and others, judgment of 03/06/2004, final on 03/09/2004

34592/97
Ağdaş, judgment of 27/07/2004, final on 27/10/2004

34491/97
Demir Ceyhan and others, judgment of 11/01/2005, final on 11/04/2005

40262/98
H.Y. and Hü.Y., judgment of 06/10/2005, final on 06/01/2006

40803/02
Karabulut Mustafa, judgment of 20/11/2007, final on 20/02/2008

74306/01
Öktem, judgment of 19/10/2006, final on 26/03/2007

53147/99
Şahin Zülcihan and others, judgment of 03/02/2005, final on 03/05/2005

35072/97+
Şimşek and others, judgment of 26/07/2005, final on 26/10/2005

43918/98
Sunal, judgment of 25/01/2005, final on 25/04/2005

19028/02
Tamer Fazıl Ahmet and others, judgment of 24/07/2007, final on 24/10/2007

43124/98
Türkmen, judgment of 19/12/2006, final on 19/03/2007

32446/96
Yaman Abdülsamet, judgment of 02/11/2004, final on 02/02/2005

34738/04
Yeşil and Sevim, judgment of 05/06/2007, final on 12/11/2007, rectified on 14/11/2007

17721/02
Yılmaz Hürriyet, judgment of 05/06/2007, final on 12/11/2007

These cases mainly concern the shortcomings of proceedings (some of which are pending before domestic courts) relating to the investigation of abuses by members of security forces, in particular the ill-treatment of the applicants or the death of their relatives under circumstances engaging the responsibility of the state. 

- The case of Batı and others concerns a series of violations suffered by 15 applicants following their arrest during a police operation in 1996. The European Court found it established that the applicants had been subjected to treatment which amounted to torture. The European Court also found, inter alia, that the investigation into the applicants' allegations of torture had been very lengthy and the proceedings against the police officers were still pending before the Court of Cassation eight years after the events (The Court of Cassation decided on 16/04/2004 to discontinue the proceedings against all police officers because the limitation period had expired). The flaws in the investigation and the failure to conduct it with the necessary promptness and diligence had resulted in granting virtual impunity to the accused police officers, which rendered the criminal remedy ineffective (violations of Articles 3, 5§3 and 13).

- The Ağdaş case concerns the death of the applicant's brother, allegedly murdered by police officers in 1996. The domestic courts concluded that the applicant's brother died in an armed clash and acquitted the police officers on the ground that they had acted in self defence. Although the European Court considered that it was not in a position to conclude that the applicant's brother had died as a result of a disproportionate use of force, it nevertheless found that the domestic authorities did not provide a prompt and adequate investigation into the circumstances surrounding his death (violations of Articles 2 and 13). The applicant informed the Secretariat that he will not accept the amount of just satisfaction awarded by the European Court. He demanded instead that the perpetrators of his brother's killing be identified, prosecuted and punished. 

- The case of Demir Ceyhan and others concerns the death of a relative of the applicants during transfer from one prison to another in 1996. In July 2001 the gendarmes who had escorted the applicants' relative were charged with intentional homicide through the infliction of torture and suffering. The proceedings against the gendarmes are still pending before domestic courts. Finding that the Turkish authorities were responsible for the death of the applicants' relative, the European Court found that no effective investigation had been carried out into the death of the applicants' relative (violations of Articles 2 and 13). 

- The case of H.Y. and Hü.Y. concerns the ineffectiveness of the investigation carried out into the death of the applicants' son while in police custody in 1997. Several investigatory measures were taken after the incident and subsequently seven gendarmes who had been responsible for the deceased during his time in police custody were indicted, but acquitted in January 2002 for lack of evidence. 

An appeal on points of law by the applicants is currently pending before the Court of Cassation. While acknowledging the number of investigative measures that were taken in this case, the European Court considered it regrettable that, owing to the lack of thoroughness with which the investigation had been conducted, it had not been possible to establish with more certainty the cause of the head injury which was at the origin of the death (violation of Article 2).

- The Sunal case concerns the ill-treatment of the applicant in 1996 while in police custody. The European Court found, inter alia, that the investigation conducted by the administrative authorities into the applicant's allegations of ill-treatment could not be considered effective in view of the lack of independence of the persons responsible for its conduct and the fact that the applicant did not have access to the investigation file (violations of Articles 3 and 13). 

- The case of Şahin Zülcihan and others concerns the use of force on the applicants inside the Istanbul Palace of Justice in 1997 when they were being conveyed into a courtroom as plaintiffs in proceedings they had brought against police officers alleging ill-treatment. The European Court found that the applicants were not given access to the investigation file and had no means of questioning witnesses or of presenting their own version of the facts since the inquiry into their allegations was made by an administrative council (violations of Articles 3 and 13). 

- The case of Şimşek and others concerns the failure of the state to protect the right to life of the applicants' relatives who were shot dead by members of security forces during demonstrations in Istanbul in 1995. The European Court found that the investigatory steps taken by the Turkish authorities were dilatory and half-hearted, did not appear to have produced tangible results and disregarded the accountability of state officials (violations of Articles 2 and 13). 

- The case of Yaman Abdülsamet mainly concerns the torture inflicted on the applicant while in custody in 1995. The European Court found that the proceedings brought against the police officers accused of torturing the applicant produced no results mainly on account of the substantial delays throughout the trials and, decisively, the application of statutory limitations in domestic law (violations of Articles 3, 5 §§ 3, 4 and 5 and 13). 

- The Öktem case concerns torture inflicted on one of the applicants while in police custody, identified as such by domestic courts, and the absence of any effective remedy because of the application of prescription in the proceedings initiated against the police officers accused of torturing the applicant. The European Court found that the police officers enjoyed virtual impunity as the domestic courts failed to act sufficiently promptly to prevent them from taking advantage of the prescription. The criminal proceedings lasted for more than eight years (violations of Articles 3 and 13). 

- The Türkmen case concerns torture inflicted on the applicants while in police custody as well as the impunity enjoyed by police officers during the conduct of the proceedings against them in 1994 (violations of Article 3). The charges against the police officers were dropped by a decision of the Court of Cassation in 2000 on the ground that the prescription period of 5 years had expired in 1999. 

The European Court found it inconceivable that the accused police officers had remained in office during the investigations, proceedings and even after being found guilty. The Court also found it unacceptable that the proceedings against the officers had not been conducted with the necessary promptness and diligence, resulting in the prosecution to become time-barred (violation of Article 3).

The Turkmen case also concerns the lack of independence and impartiality of the state security court which tried and convicted the applicants (violation Article 6§1).

- The case of Karabulut Mustafa concerns ill-treatment of the applicant by police officers during arrest. It also concerns the lack of an effective investigation into his allegations. The European Court considered that the use of force had not been rendered necessary by the applicant’s conduct and therefore the state was accountable for the injuries he suffered (violation of Article 3). 

The Court also noted that criminal proceedings opened against the police officers had ended with a suspension of the judgment, thus ruling out the possibility of ever ascertaining the precise origin of the injuries he had suffered. Moreover, when the criminal court decided on the suspension, the proceedings had already lasted for some 6½ years. Accordingly, the Turkish authorities had not acted promptly enough or with reasonable diligence, so that the perpetrators had enjoyed virtual impunity (procedural violation of Article 3).

- The case of Yeşil and Sevim concerns torture in police custody and the lack of an effective remedy. The European Court found no reason to depart from the findings of the criminal court which found the perpetrators guilty of torture (violation of Article 3). However as the Court of Cassation eventually terminated proceedings as being time-barred, the European Court considered that the judicial authorities had failed to act with sufficient promptness or reasonable diligence, with the result that the perpetrators had enjoyed impunity (violation of Article 13).

- The case of Yılmaz Hürriyet concerns ill-treatment in police custody and lack of an effective investigation. The European Court considered that, in the absence of a plausible explanation, the state was accountable for the injuries that the applicant suffered in custody (violation of Article 3). It also concluded that the authorities failed to conduct the investigation with due expedition and that because of that delay, the applicant and his witnesses were deprived of the opportunity to meet the accused police officers face to face and identify them, with the result that the accused officers were acquitted for lack of evidence (procedural violation of Article 3).

- The case of Tamer Fazıl Ahmet and others concerns ill-treatment in police custody and lack of an effective investigation. The European Court considered that, in the absence of a plausible explanation, the state was accountable for the injuries that the applicants suffered in custody (violation of Article 3). It also concluded that the proceedings against the accused police officers had been very long and that they had resulted, more than a decade after the events in question, in a judgment by the Court of Cassation, which had decided to end the criminal proceedings as time-barred. The Court concluded that not only the criminal-justice system but also the disciplinary system as it had been applied in this case, had proved far from rigorous and had resulted in total impunity for the applicants’ presumed torturers. 

Individual measures: 


1) Case of Demir Ceyhan and others, the Turkish authorities informed the Secretariat on 02/08/2006 that the Diyarbakır Assize Court decided on 27/02/2006 to discontinue the criminal proceedings against the prison doctor who had allowed the transfer of the applicants' relative to another city because the limitation period had expired. This decision is subject to appeal. Furthermore, on 12/04/2006 the Diyarbakır Assize Court decided to acquit the gendarmes who had been responsible for the transfer of the applicants' relative. The Assize Court acknowledged the judgment of the European Court finding that the Turkish authorities were responsible for the death of the applicants' relative, but concluded that the gendarmes (who were conscripts at the material time) acted upon the lawful orders of their superiors and on the basis of the medical report providing that the applicants' relative fit for transfer to another prison. There existed no other elements in the case-file establishing that the accused gendarmes had caused the death of the applicants' relative. This decision is also subject to appeal. 

• Information is awaited on the outcome of these appeal proceedings. 


2) Sunal case, the Turkish authorities informed the Secretariat on 31/10/2005 that the Izmir Public Prosecutor had decided on 26/09/2005 to discontinue proceedings against the accused police officers because the limitation period had expired. 


3) Cases of Karabulut Mustafa, Yılmaz Hürriyet, Ağdaş, H.Y. and Hü.Y, Şahin Zülcihan and others, Şimşek and Yaman Abdülsamet:
• Information is awaited on the possibilities of reopening of domestic proceedings against the members of security forces accused of abuses or any other ad hoc measures taken or envisaged following the judgments of the European Court. 

4) a) Cases of Sunal, Yeşil and Sevim, Tamer Fazıl Ahmet and others, Öktem and Türkmen (violations of Articles 3 and/or 13)

• Given the fact that criminal cases are time-barred in these cases, information is awaited on the measures envisaged, including possible disciplinary sanctions against the police officers.

5) Case of Türkmen (violation of Art. 6§1): This case presents similarities to the Gençel group (see Section 4.1). The European Court has reiterated its view that in cases where an applicant has been convicted by a court which was not independent and impartial within the meaning of Article 6§1, the most appropriate form of redress would be to ensure that in due course the applicant is granted a retrial by an independent and impartial tribunal, if requested. The applicants cannot obtain reopening of proceedings because of the inapplicability of domestic law to their case. However, both applicants were released from prison in 2002 and 2003 on presidential pardons and they currently live in Germany where they were granted political asylum. 

In July 2006 their case was reopened in accordance with the provisions of the new Criminal Code. In February 2007, an assize court in Istanbul readjusted the applicants’ previous prison sentences to the new code, and thereby reduced their sentences to 6 years and 3 months’ imprisonment.

• Assessment: While these developments are welcome, it is understood that the assize court proceedings were limited to the recalculation of the length of sentence under the new criminal code, rather than a retrial on the merits. 

• Information is therefore expected on measures envisaged to ensure them proper redress. 

General measures: 


1) Statutory limitations introduced with the entry into force of the new Criminal Code

• Information provided by the Turkish authorities:

- The new Criminal Code provides much longer prescription periods than the old Code. In the case of torture the prescription period is fifteen years, since Article 94 of the new Code punishes torture with a term of imprisonment of three to twelve years. The same prescription period shall apply when the crime is committed against a child, a disabled person, a pregnant woman, a lawyer or a police officer while exercising their functions. If the crime is committed in the context of sexual harassment, the fifteen-year prescription period will also apply. 

- In cases of aggravated torture (Article 95 §1 of the Code), the prescription period shall be twenty years. 

- If the infliction of torture causes the victim to suffer from a incurable illness, harms the functioning of organs or senses, provokes the loss of speaking ability or sterility or results in miscarriage (Article 95 § 2), the prescription period shall again be twenty years. 

- If the victim dies as a result of infliction of torture (Article 95 § 4), the prescription period shall be thirty years.
• Information is awaited on the prescription periods in cases of death of victims under circumstances which engage the responsibility of security forces, as well as in cases where victims are killed by unknown perpetrators. 


2) Security of detainees during transfer to prisons or other detention facilities: 

• Information provided by the Turkish authorities: 

- The Ministry of Justice issued a circular on 27/06/2005 in order to ensure that all necessary precautions are taken by the authorities during transfer of detainees to prisons and detention facilities. The circular provides that all detainees should be examined by a doctor prior to transfer and that those who are found to be unfit to travel shall immediately be transferred to a hospital or a medical centre. 

- The judgments of the European Court have been published and disseminated to the relevant authorities in the cases of Demir Ceyhan and others (this judgment can also be found at the website of the Court of Cassation http://www.yargitay.gov.tr/) and of Abdülsamet Yaman (the Bulletin of the Ministry of Justice of 19/04/2005, No. 273). 

• Information is awaited on the publication and dissemination of the European Court's judgments, in particular to police forces, public prosecutors, assize courts and the Court of Cassation.

The Deputies decided to resume consideration of these items at the latest at their 1st DH meeting of 2009, in the light of information to be provided on individual measures, namely the reopening of domestic proceedings or the outcome of such proceedings against members of security forces, as well as outstanding general measures.

46827/99
Mamatkulov and Askarov, judgment of 04/02/2005 - Grand Chamber
The case concerns the applicants' extradition to Uzbekistan on 27/03/1999 following a decree issued by the Turkish Cabinet on 19/03/1999 despite the European Court's request for interim measures (Rule 39) indicating on 18/03/1999 to the government that “it was desirable in the interests of the parties and the proper conduct of the proceedings before the Court not to extradite the applicants to Uzbekistan until the Court had had an opportunity to examine the application further at its forthcoming session on 23 March”. Both applicants, who were charged in Uzbekistan with murder and a terrorist bomb attack on the Uzbek President, were convicted by the Uzbek courts on 28/06/1999 and sentenced to 20 and 11 years' imprisonment respectively.

Pending their extradition, the applicants complained before the European Court that there were substantial grounds for believing that they would be subjected in Uzbekistan to treatment proscribed by Article 3. They further complained under Article 6 of the unfairness of the extradition proceedings in Turkey and of the criminal proceedings in Uzbekistan.

On 19/04/1999 the Turkish government informed the Court that it had received assurances from the Uzbek authorities that the applicants' property would not be liable to general confiscation and that the applicants would not be subjected to acts of torture or sentenced to capital punishment. The Uzbek authorities further noted that the Republic of Uzbekistan was a party to the United Nations Convention against Torture and accepted and reaffirmed its obligation to comply with the requirements of the provisions of that Convention.

The European Court, reiterating Contracting states' undertaking to refrain from any act or omission that might hinder the effective exercise of an individual applicant's right of application, found that a failure by a Contracting state to comply with interim measures is to be regarded as preventing the Court from effectively examining the applicant's complaint and as hindering the effective exercise of his or her right (violation of Article 34). The Court also found that, as a result of Turkey's failure to comply with its obligation under Article 34, it was prevented from assessing the applicants' complaints under Articles 3 and 6 of the Convention. 

Individual measures: At the 922nd meeting (April 2005) the Turkish authorities informed the Committee that the Turkish Ambassador in Uzbekistan had been following the applicants' situation and that the Committee would be informed of any new developments. 

• Information is awaited on any development that the relevant authorities may be aware of.

Payment of just satisfaction: The Turkish authorities paid the amount of just satisfaction awarded by the Court into escrow because the applicants' representatives were unable to provide a valid power of attorney to the authorities (one applicant’s name was false as he used a counterfeit passport and the other applicant’s name was not spelled correctly). In a letter of 09/03/2007 the applicants' representatives informed the Secretariat that they were unable to withdraw the just satisfaction from the escrow account because it was impossible for them to meet with their clients in Uzbekistan due to security concerns. This letter was sent to the Turkish authorities on 13/03/2007. However, no reply has been received yet.  On 30/10/2007, the Secretariat inquired whether the Turkish authorities could obtain declarations from the applicants designating persons who could either withdraw the amounts in escrow or give valid powers of attorney to the applicants’ representatives in Turkey who in turn could withdraw those amounts.

• Information is awaited in writing as to whether the Turkish authorities could consider this option.

General measures: It should be noted that failure to comply with an interim measure in the context of a deportation, constitutes an irreversible hindrance to the effective exercise of the right of individual petition of the deported applicants. For this reason, it is all the more important to implement general measures to prevent such future violations.

• Information is awaited on legislative or other measures envisaged to ensure in the future that all competent authorities comply with their obligation under the Convention to abide by the Court's decisions indicating interim measures, thus ensuring the effective exercise of the right of individual application guaranteed under Article 34. 

In this context, the authorities' attention could be drawn to the Committee's Resolutions ResDH(2001)66 and ResDH(2006)45 stressing that the principle of co-operation with the Court embodied in the Convention is of fundamental importance for the proper and effective functioning of the Convention system and calling upon the governments of the Contracting States to ensure that all relevant authorities comply strictly with this obligation. 

• Information is also expected concerning the publication and wide dissemination of the judgment of the European Court, in particular to the Council of Ministers and to all other relevant authorities.

The Deputies, 

1.
stressed the fundamental importance of complying with the interim measures indicated by the Court under Rule 39 of the “Rules of Court”; 

2.
took note of information submitted by the Turkish authorities that the judgment of Mamatkulov and Askarov had been translated and distributed to the relevant administrative authorities to prevent similar violations in the future and that, except in the case of Mostafa and others, the authorities had, ever since, complied with each and every interim measure indicated by the European Court under Rule 39;

3.
invited nonetheless the Turkish authorities to provide further information on additional measures envisaged to prevent similar violations in the future;

4.
noted with interest the information with respect to the initiatives taken by the Turkish ambassador in Uzbekistan to contact the families of the applicants in order to ensure that they obtain declarations signed by the applicants authorising certain persons to receive the just satisfaction amounts in the Mamatkulov and Askarov case;

5.
noted the information that the applicants’ families faced serious difficulties in obtaining such declarations due to the security restrictions imposed by the Uzbek prison authorities;

6.
encouraged the Turkish authorities to continue their efforts in this regard; 

7.
decided to resume consideration of these items at their 1043rd meeting (2‑4 December 2008) (DH) in the light of information to be provided on payment of just satisfaction in the case of Mamatkulov and Askarov, and to join to it the case of Mostafa and others in order to examine the general measures.


- Cases concerning non-enforcement of court decisions in cases of environmental protection
1) 46117/99
Taşkın and others, judgment of 10/11/2004, final on 30/03/2005, rectified on 01/02/2005

2) 46771/99
Öçkan and others, judgment of 28/03/2006, final on 13/09/2006

3) 17381/02
Lemke, judgment of 05/06/2007, final on 05/09/2007

4) 36220/97
Okyay Ahmet and others, judgment of 12/07/2005, final on 12/10/2005 - Interim Resolution CM/ResDH(2007)4
(1), (2) and (3) Taşkın and others, Öçkan and others, and Lemke cases: These cases concern violations of the applicants' right to their private and family life and right to a fair trial due to decisions by the executive authorities to allow continuation of a gold-mining operation in Bergama using a sodium cyanide leaching process, in contravention of a Supreme Administrative Court decision of 13/05/1997 annulling the operation permit on account of the risk to the local ecosystem and to human health and safety posed by the chemicals.

In 1994 the Ministry of the Environment authorised the exploitation of the mine and granted permission for the use of sodium cyanide leaching after a preliminary public consultation and on the basis of an impact study, as required by the Environment Act. 

Following the decision of the Supreme Administrative Court of May 1997, a report drawn up at the Prime Minister's request concluded that the threats to the ecosystem listed in the Supreme Administrative Court's decision had been reduced to a level below the threshold of acceptability. On the basis of that report, the authorities granted permission to continue operations using cyanide leaching at the mine, on a provisional basis. However, the courts overturned the report and imposed stays of execution on administrative decisions based on its conclusions. 

In a “decision of principle” which was not made public, the Council of Ministers decided that the gold-mine could continue its activities. In March 2004 the Supreme Administrative Court ordered a stay of execution of that decision on the grounds that it had neither been published in the Official Gazette nor made public. An application for judicial review of the Council of Minister's decision is pending before the Supreme Administrative Court. 

The European Court found that the government had failed in its obligation to guarantee the applicants' right to respect for their family life and right to a fair trial by annulling any useful effect of the procedural guarantees afforded to them by the applicable law and the judicial decisions taken. In so declaring, the Court based itself in particular on the fact that the administrative authorities had not ordered the closure of the mine immediately upon the Supreme Administrative Court's decision, but had on the contrary continued to issue operating permits despite the judicial decisions and the applicable law, most recently with the decision of the Council of Ministers (violation of Article 8).

The European Court also found that the administration's refusal to carry out the decision of the Supreme Administrative Court within the deadlines fixed by law and the fact that a further operation permit was issued as a direct result of the Council of Ministers' intervention, which was tantamount to circumventing a judicial decision, had constituted a breach of the applicants' right to effective judicial protection (violation of Article 6§1). 

Individual measures: The applicants have informed the Secretariat that the Ministry of the Environment granted a new operating permit to the same private company on 26/08/2004. In the meantime, the applicants in the present cases and more than 1500 others have lodged applications with the European Court alleging violation of their rights under Articles 2, 6 and 13 of the Convention as a result of the resumption of the mining activity in Bergama. 


- Granting of a new operation permit: 

• Information submitted by the Turkish authorities (933rd meeting (July 2005) and letter of 11/07/2007): The Turkish authorities informed the Committee that the Ministry of Environment's permission in question was granted on the basis of a fresh environmental impact report in order to eliminate the possible danger of the mining operation. 

On 14/09/2005 the Turkish authorities reported that the Izmir Administrative Court had decided on 14/03/2005 to stay the execution of the decision to grant a new operation permit. This decision was annulled by the Izmir Regional Court on 14/04/2005 following an appeal lodged by the mining company. 

In the context of these proceedings, an on-site examination was carried out on 27/11/2006 by three experts in the mining area and a technical report was drafted on 26/03/2007 to assess whether or not the mine has been operating in compliance with environmental standards since the new operation permit was obtained following the fresh environmental impact report. 

According to the technical report:

- the fresh environmental impact report, which was submitted to the authorities by the mining company in 2004, is sufficiently detailed to cover all the questions related to the potential risks of the mining operation; 

- the extraction and tailing procedures are applied in accordance with the most advanced methods recognised by mining technologies;

- the implementation of the project and its surveillance are fully compatible with legal and technical requirements; 

- to prevent leakage of hazardous material, the tailing pond is isolated from the soil by a special layer and the underground waters are surveyed.

The three experts also recommended that the strictest checks must be performed on underground waters and that the isolation layer of the tailing pond must be renewed in the future to avoid any leakage. 

The Turkish authorities pointed out that the experts' report will play a decisive role in a number of pending proceedings before administrative courts, including those at issue here. 

On 13/04/2007 the Ministry of Environment informed the Izmir Administrative Court that the mining company had undertaken to perform the necessary checks in the mining area for a period of ten years. Depending on the assessment to be made by the authorities after ten years, the mining company might be requested to maintain its checks for an unlimited period of time. 

On 09/05/2007 the Izmir Administrative Court decided to reject the applicants' request for stay of execution of the decision to grant a new operating permit.

The applicants' representative submitted on 17/03/08 that the Izmir Administrative Court dismissed the applicants' challenge against the new operation permit on 12/12/2007. The court is reported to have ruled on the grounds that a so-called “environmental situation assessment report” and the measures taken had been found adequate by the three experts appointed by the same court. The applicants appealed that decision arguing that the “environmental situation assessment report” which is the basis of the new operation permit, was devoid of legal basis. The applicants submitted that a recent judgment of the 6th Chamber of the Supreme Administrative Court on 31/10/2007 had declared null and void the temporary Article 6 of the Environmental Impact Assessment Regulation, which provided for the situation assessment report. The appeal is pending.


- Annulment of the urban plan for the mining area 

On 21/04/2006 the Izmir Administrative Court annulled the urban plan made on 01/11/2004 for the mining area. 

On 20/05/2006 the Office of the Governor of Izmir applied to the Supreme Administrative Court for the annulment of the decision of 21/04/2006 and requested a stay of execution of this decision. 

On 08/06/2006 the Office of the Governor of Izmir informed the appropriate authorities (including the Governor of District of Bergama and the mining company) of the decision of the Izmir Administrative Court of 21/04/2006 and requested that the decision of the court be enforced. 

On 11/07/2006 the Governor of Izmir requested the rectification of the decision of the Izmir Administrative Court of 21/04/2006 on the grounds that it was not clear whether or not the decision of annulment amounted to an obligation on the part of the administration also to annul the construction permit, the demolition of the mining site and the closure of the mine. 

On 14/07/2006 the Izmir Administrative Court decided to reject the request for rectification on the ground that its decision was clear enough to be enforced.  

In July 2006 the Governor of Izmir wrote to the Office of the Prime Minister that a request for clarifications should be made to the Supreme Administrative Court concerning the question as to whether or not the enforcement of the decision of 21/04/2006 comprised annulment of the construction permit, the demolition of the mining buildings and the closure of the mine. 

On 23/05/2007 the Supreme Administrative Court decided to uphold the decision of the Izmir Administrative Court of 21/04//2006, which annulled the urban plan for the mining area. 

• Information is awaited first on the outcome of the appeal against the Izmir Administrative Court's decision of 12/12/07 dismissing the request for annulment of the new operation permit. Information is also awaited on how the domestic authorities will enforce the decision of the Izmir Administrative Court of 21/04/2006. Lastly, Information is awaited concerning the extent to which the applicants or any other persons concerned had been involved in the decision-making process on the environmental impact report as required under the Convention (see §§ 118 and 119 of the judgment of the European Court).

General measures: See below

4) Ahmet Okyay case: This case concerns the national authorities' failure to enforce domestic courts' orders to shut down three thermal power plants which pollute the environment in the province of Muğla, in south-west Turkey. The administrative authorities have neither complied with an interlocutory injunction of June 1996 ordering the suspension of the power plants' operation, nor have they enforced, within the prescribed time-limits, the decisions of the Supreme Administrative Court of December 1996 upholding the first-instance court decisions finding that the power plants were polluting the environment. On the contrary, by a decision of September 1996, the Council of Ministers decided that the three thermal power plants should continue to be operated despite the court decisions. 

The European Court found that the national authorities failed to comply in practice and within a reasonable time with the decisions of domestic courts. The Court noted in particular that the decision of the Council of Ministers had no legal basis and was obviously unlawful under domestic law. It was tantamount to circumventing the judicial decisions, a situation which adversely affects the principle of a law-based state, founded on the rule of law and the principle of legal certainty (violation of Article 6§1).

Individual measures: At the 955th meeting (February 2006), as well as in their reply of 09/03/2006 to the Secretariat's initial-phase letter, the Turkish authorities informed the Committee that desulphurisation filter systems were in the process of being installed in the three power plants. The plants are now being operated at minimum capacity in order to maintain the gas emission at the lowest level. The emission levels are checked regularly and the plants will be shut down if the emission of gas exceeds the permissible levels. 

On 25/10/2006 the Turkish authorities informed the Secretariat of a number of administrative fines imposed on the Yatağan power plant as a result of the pollution it had caused. Four of these administrative fines were imposed in February, June, July and August 2006 respectively. The Turkish authorities also gave information on the compensation proceedings initiated against the three power plants on grounds of damages suffered as a result of pollution caused by the power plants.

• Interim Resolution CM/ResDH(2007)4: Given the absence of progress in the execution of this judgment, the Committee decided to adopt an interim resolution at its 987th meeting (February 2007) urging the Turkish authorities to enforce the domestic court orders imposing either the closure of the power plants or installation of the necessary filtering equipment without further delay. 

• Response to the Interim Resolution: The Turkish authorities submitted at the 1020th meeting (March 2008) that filter mechanisms have already been installed in all three power plants. Until the installation, the power plants had been operating at minimum capacity without causing any danger to the environment.

• Assessment: In light of this information, no other individual measure is necessary in the case of Ahmet Okyay. 

General measures (in respect of all four cases)
• Information provided by the Turkish authorities: They drew the Committee's attention to Article 138 of the Constitution and reiterated that the bodies of executive and the authorities must comply with court decisions. Furthermore, Article 28§3 of Law on Administrative Judicial Proceedings provides for the possibility of bringing compensation proceedings before the Supreme Administrative Court against the administration or the civil servant deliberately refusing to comply with court decisions. The Turkish authorities also provided examples of case-law of the Council of State to that effect. Lastly, the Turkish authorities provided information on the provisions concerning criminal sanctions against public officials who refuse to carry out a public duty or fail to enforce court decisions, as well as supporting examples of decisions of domestic courts where public officials were sanctioned.

In their letter of 11/07/2007 the Turkish authorities drew the Committee's attention to Articles 181 and 182 of the Criminal Code (in force since 01/06/2007) which sanction both intentional and unintentional disposal of hazardous substances in a way that might cause damage to the environment. Any person disposing of such hazardous substances shall be liable to terms of imprisonment ranging from six months to two years. 

The Code also provides that the terms of imprisonment shall be increased if the disposal of hazardous substances causes permanent damage to human health and to the environment.

The judgments of the European Court in these cases have been translated and disseminated. The judgments are also available at the internet site of the Ministry of Justice at http://www.inhak-bb.adalet.gov.tr/aihm/aihmtkliste.asp 

Finally, at the 1020th meeting (March 2008), the Deputies noted the information provided by the Turkish authorities regarding the new provision of the Environmental Law which ensures the involvement of persons, such as inhabitants of relevant areas, civil society institutions etc, in the decision-making process on environmental issues and the recently introduced criminal liability for discharge of hazardous substances. The Deputies also noted that the Turkish authorities would consider in cooperation with the Secretariat the necessity of further general measures.

• Assessment of the information provided by the Turkish authorities: The domestic legal framework (in particular Article 138 of the Constitution and Article 28§3 of the Law on Administrative Judicial Proceedings) as well as examples of judicial sanctions demonstrate a healthy legal environment for ensuring respect for domestic court decisions. In addition, the legislative sanctions recently enacted against environmental polluters are also welcome developments. However, these procedural guarantees may prove ineffective in the face of high‑level political disregard as criticised by the European Court in the present cases. In the light of the foregoing, the Turkish authorities may wish to draw the attention of the Council of Ministers and of the Ministry of Environment in particular to their obligations under the Convention to prevent new, similar violations. Information would also be necessary about the reaction of these authorities to the present judgments and possible other measures taken or envisaged.
The Deputies:

1.
invited the authorities, in the cases of Taşkın and others, Öçkan and others and Lemke, to take all necessary individual measures, taking into account:

- the outcome of the proceedings engaged for the annulment of the new operation permit of the gold mine, and stressing in this context the importance of bringing these pending proceedings to a rapid conclusion,

- the consequences flowing from the annulment of the urban plan for the area when the gold mine is located; 

2.
decided to resume consideration of these cases at the latest at their 1st DH meeting of 2009, in the light of further information to be provided on:

(a) individual measures, particularly in the light of the outcome of the appeal proceedings initiated against the decision of 12/12/07 of the Izmir Administrative Court (in the cases of Taşkın and others, Öçkan and others and Lemke); 

(b) any possible additional general measures, in particular to prevent more effectively the non-enforcement of domestic court decisions in the area of environmental law (in all of these cases).
- Cases concerning the failure or substantial delay by the administration in abiding by final domestic judgments 

38473/02
Kılıç Ahmet, judgment of 25/07/2006, final on 25/10/2006

75845/01
Aydın and Şengül, judgment of 03/05/2007, final on 03/08/2007

5325/02+
Aygün and others, judgment of 20/11/2007, final on 20/02/2008

35075/97
Baba, judgment of 24/10/2006, final on 24/01/2007

74069/01+
Çiçek and Öztemel and 6 other cases, judgment of 03/05/2007, final on 03/08/2007, rectified on 23/10/2007

28152/02
Demirhan, Görsav and Çelik, judgment of 05/06/2007, final on 05/09/2007

77361/01
Dildar, judgment of 12/12/2006, final on 12/03/2007

31277/03
Kranta, judgment of 16/01/2007, final on 16/04/2007

37054/03+
Tok and others, judgment of 20/11/2007, final on 20/02/2008

14710/03
Yerebasmaz, judgment of 10/10/2006, final on 10/01/2007

These cases concern the violation of the applicants' right to a fair trial, as well as the right to the peaceful enjoyment of their possessions in certain cases, on account of the failure by administrative bodies to enforce judicial decisions awarding them compensation and other pecuniary awards (violations of Article 6§1 and Article 1 of Protocol No. 1).

The Kılıç Ahmet case also concerns the excessive length of the proceedings before administrative courts (violation of Article 6§1).

Individual measures: 

1) Non-enforcement of domestic judgments: In the case of Kılıç Ahmet, the government provided a copy of a declaration signed by the applicant indicating that on 06/11/2006 he had received the full amount of compensation awarded by the domestic court, including interest. In the case of Yerebasmaz, the domestic judgment has been enforced: the relevant administration issued an order of payment and the full amount was made available to the applicant. 

Similarly, in the case of Çiçek and Öztemel and 6 other cases, confirmation was received on 11/02/08 that the sums owed in respect of domestic judgments have either been paid to the applicants’ representatives or deposited on escrow accounts in the applicants’ names. In the cases of Tok, Baba, Dildar and Kranta, the just satisfaction awarded by the European Court in respect of pecuniary damages were paid to the applicants. In the case of Aydın and Şengül, no individual measure is required.  

• Information is awaited on the enforcement of the domestic judgment in the cases of Aygün and others and Demirhan, Görsav and Çelik.

2) Length of administrative proceedings (case of Kılıç Ahmet): No individual measure is required as the proceedings are closed.

General measures: 

1) Non-enforcement of judgments: The applicants were unable to secure the enforcement of the domestic judgment given in their favour due to the obstacles existing in the current Turkish legislation. In this respect, an individual or a private entity cannot legally seize the property of a municipality allocated to a public service, with a view to obtaining satisfaction of a judgment.

• Information is therefore awaited concerning the measures taken or envisaged to prevent similar violations, in particular ensuring the effective and timely enforcement of domestic court decisions. 

• Information provided by the Turkish authorities (08/04/08): Since the European Court’s judgment in this case, the new Penal Code came into force. Article 257 of the Code makes it a crime for public officials to fail to discharge their duties, by omission or delay. 
• Assessment: While this provision is welcome, it is unlikely to prevent new, similar violations since the root cause of the violations established in these cases was not the public officials’ failure to discharge their duties but the lack of sufficient public funds and the immunity of administrative bodies’ property from enforcement proceedings (attachment, foreclosure etc).

• Information is accordingly awaited on general measures capable of allowing future creditors of administrative bodies to obtain judgment debts granted in their favour. In this regard, the Turkish authorities may wish to take into account the examples of other countries confronted with similar problems in the past in planning and adopting general measures (see, for example, the cases of Hornsby against Greece or Heirs of Dierckx against Belgium).  

2) Length of administrative proceedings (in the case of Kılıç Ahmet): General measures are being examined within the context of the Ormancı group (1043rd meeting, December 2008).

The Deputies decided to resume consideration of these items at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary, as well as on individual and general measures, in particular with a view to ensuring the effective and timely enforcement of domestic court decisions.

6615/03
Karaçay, judgment of 27/03/2007, final on 27/06/2007

The case concerns a breach of the applicant's right to freedom of association due to the disciplinary sanction imposed on him for participating in a protest meeting organised by his trade union. The applicant received a “warning” by virtue of Article 124/A of Law No. 657 as a result of disciplinary proceedings brought against him (violation of Article 11). 

The European Court found that the sanction imposed on the applicant could not be considered necessary in a democratic society since it could dissuade trade union members from participating in other legitimate gatherings. 

The case also concerns the absence of any effective remedy, as the Court found that is was impossible to submit such sanctions to judicial control, under Article 136 of Law No. 657 (violation of Article 13).

Individual measures: The applicant received the so-called warning in December 2002, and according to Article 133 of Law No. 657, a civil servant is entitled to have a warning to be erased from his or her employment records after 5 years from its issue. 

Assessment: Under the circumstances, no further individual measure seems necessary.

General measures: In response to the Secretariat’s initial-phase letter, the authorities indicated on 29/11/2007 that a Draft Law on Public Employees (Kamu Personeli Kanunu Tasarısı) was being prepared by the relevant legislative bodies. Under Article 95 of the draft law, disciplinary “warnings” will be subject the judicial control.

In addition, the judgment was translated and published on the website of the Ministry of Justice at www.inhak-bb.adalet.gov.tr/aihm/karar/karacay.doc 

• The authorities are invited to inform the Secretariat of developments concerning the draft law. 

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting in 2009, in the light of information to be provided on general measures. 

- 320 cases against Ukraine

32478/02
Shevchenko, judgment of 04/04/2006, final on 04/07/2006

72286/01
Melnik, judgment of 28/03/2006, final on 28/06/2006

- Cases concerning inhuman and/or degrading treatment in detention resulting from overcrowding, unsatisfactory hygiene and sanitation conditions or inadequate medical care, as well as lack of an effective remedy

54825/00
Nevmerzhitsky, judgment of 05/04/2005, final on 12/10/2005

72277/01
Dvoynykh, judgment of 12/10/2006, final on 12/02/2007

65550/01
Koval, judgment of 19/10/2006, final on 12/02/2007

2570/04
Kucheruk, judgment of 06/09/2007, final on 06/12/2007


- Cases concerning the poor conditions of the applicants' detention

39042/97
Kuznetsov, judgment of 29/04/03

41220/98
Aliev, judgment of 29/04/03, final on 29/07/03

40679/98
Dankevich, judgment of 29/04/03, final on 29/07/03

41707/98
Khokhlich, judgment of 29/04/03, final on 29/07/03

39483/98
Nazarenko, judgment of 29/04/03, final on 29/07/03

38812/97
Poltoratskiy, judgment of 29/04/03

15825/06
Yakovenko, judgment of 25/10/2007, final on 25/01/2008

17707/02
Melnychenko, judgment of 19/10/2004, final on 30/03/2005

23543/02
Volokhy, judgment of 02/11/2006, final on 02/02/2007

61406/00
Gurepka, judgment of 06/09/2005, final on 06/12/2005

7577/02
Bochan, judgment of 03/05/2007, final on 03/08/2007

13156/02
Ponomarenko, judgment of 14/06/2007, final on 14/09/2007

- 252 cases concerning the failure or substantial delay by the administration or state companies in abiding by final domestic judgments

(See Appendix for the list of cases in the Zhovner group)

CM/Inf/DH(2007)30 (revised in English only) and CM/Inf/DH(2007)33

- Cases of length of civil proceedings and of absence of an effective remedy

41984/98
Naumenko Svetlana, judgment of 09/11/2004, final on 30/03/2005

33983/02
Artemenko, judgment of 07/06/2007, final on 07/09/2007

22431/02
Baglay, judgment of 08/11/05, final on 08/02/06

10569/03
Barskiy, judgment of 05/07/2007, final on 05/10/2007

20339/03
Blidchenko, judgment of 29/11/2007, final on 29/02/2008

9962/05
Borshchevskaya, judgment of 25/10/2007, final on 25/01/2008

4078/03
Chukhas, judgment of 12/07/2007, final on 12/10/2007

24131/03
Chuyan, judgment of 15/11/2007, final on 15/02/2008

9755/03
Dolgikh, judgment of 28/06/2007, final on 28/09/2007

61679/00
Dulskiy, judgment of 01/06/2006, final on 01/09/2006

55870/00
Efimenko, judgment of 18/07/2006, final on 11/12/2006

20746/05
Fedorchuk, judgment of 15/11/2007, final on 15/02/2008

39161/02
Golovko, judgment of 01/02/2007, final on 01/05/2007

39946/03
Inkovtsova, judgment of 26/07/2007, final on 26/10/2007

23853/02
Karnaushenko, judgment of 30/11/2006, final on 28/02/2007

21047/02
Kiselyova, judgment of 22/11/2007, final on 22/02/2008

13242/02
Konovalov, judgment of 18/10/2007, final on 18/01/2008, rectified on 27/02/2007

11084/03
Kozlov, judgment of 12/07/2007, final on 12/10/2007

23786/02
Krasnoshapka, judgment of 30/11/2006, final on 28/02/2007

22600/02
Kucherenko, judgment of 26/07/2007, final on 26/10/2007

10437/02
Kukharchuk, judgment of 10/08/2006, final on 10/11/2006

12347/02
Lastovka, judgment of 06/09/2007, final on 06/12/2007

56918/00
Leshchenko and Tolyupa, judgment of 08/11/05, final on 08/02/06

9724/03
Litvinyuk, judgment of 01/02/2007, final on 09/07/2007

43482/02
Makarenko, judgment of 01/02/2007, final on 01/05/2007

36545/02
Moroz and others, judgment of 21/12/2006, final on 21/03/2007

39404/02
Mukhin, judgment of 19/10/2006, final on 19/01/2007, rectified on 9/01/2007

12803/02
Ogurtsova, judgment of 01/02/2007, final on 23/05/2007

25681/03
Panchenko, judgment of 05/07/2007, final on 05/10/2007

31780/02
Panteleeva, judgment of 05/07/2007, final on 10/12/2007

70767/01
Pavlyulynets, judgment of 06/09/2005, final on 06/12/2005

15002/02
Serdyuk, judgment of 20/09/2007, final on 20/12/2007

39970/02
Shanko, judgment of 26/07/2007, final on 26/10/2007

31105/02
Shinkarenko, judgment of 07/06/2007, final on 24/09/2007

23926/02
Silin, judgment of 13/07/2006, final on 13/10/2006

36655/02
Smirnova, judgment of 08/11/2005, final on 08/02/2006

49430/99
Strannikov, judgment of 03/05/2005, final on 03/08/2005

9616/03
Svistun, judgment of 21/06/2007, final on 21/09/2007

72551/01
Teliga and others, judgment of 21/12/2006, final on 21/03/2007

28746/03
Vyrovyy, judgment of 12/07/2007, final on 12/10/2007

42207/04
Yavorska, judgment of 15/11/2007, final on 15/02/2008


- Cases of length of criminal proceedings and of absence of an effective remedy

66561/01
Merit, judgment of 30/03/2004, final on 30/06/2004

14183/02
Antonenkov and others, judgment of 22/11/2005, final on 22/02/2006

31585/02
Benyaminson, judgment of 26/07/2007, final on 26/10/2007

25444/03
Kalinichenko, judgment of 26/07/2007, final on 26/10/2007

7324/02
Kobtsev, judgment of 04/04/2006, final on 04/07/2006

14809/03
Mazurenko, judgment of 11/01/2007, final on 11/04/2007

26277/02
Nosalskiy, judgment of 12/07/2007, final on 12/10/2007

31580/03
Safyannikova, judgment of 26/07/2007, final on 26/10/2007

11336/02
Yurtayev, judgment of 31/01/2006, final on 01/05/2006

- 4 cases against the United Kingdom

11002/05
Associated Society of Locomotive Engineers and Firemen (aslef), judgment of 27/02/2007, final on 27/05/2007

This case concerns an independent trade union’s being prevented, under section 174 of the Trade Union and Labour Relations (Consolidation) Act 1992, from expelling a member due to his membership of a political party advocating views radically incompatible with those of the trade union (violation of Article 11). In such cases, trade unions would face the following sanctions: payment of compensation to the member as ordered by an employment tribunal upon application by the member; and payment of compensation to the member in the event of the trade union’s failure to readmit him to the membership of the union. 

The European Court noted that just as an employee or worker should be free to join, or not to join, a trade union without being sanctioned, so should the trade union be equally free to choose its members (§39). The European Court noted that the member in question would not have suffered any identifiable hardship because of the expulsion (§ 52). It also noted trade unions’ traditional political ideals. The European Court concluded that in this case, the state had not struck the proper balance between the rights of the member in question and those of the applicant trade union (§§ 51 and 52).

Individual measures: The European Court indicated that after the domestic decision, the applicant trade union was forced to re-admit the member in question to the membership of the union, against its own Rules. 

Given the wording of section 174 of the Trade Union and Labour Relations (Consolidation) Act 1992, the authorities of the United Kingdom consider that it would be very difficult for a court to use section 3 of the Human Rights Act to construe section 174 in such a way that allowed unions to expel or exclude members on grounds of political party membership. They therefore consider that the issue of individual measures required in this case is to be linked to the legislative changes underway (see below).

General measures: 

1) Amendment of the Trade Union and Labour Relations (Consolidation) Act 1992: The government undertook to amend section 174 and related provisions of the 1992 Act. 

The requisite amendments will be made by way of the Employment Bill, which was introduced before Parliament on 06/12/2007. The Third Reading in the House of Lords took place on 03/06/2008. The Bill has been introduced in the House of Commons and is awaiting Second Reading. The Explanatory Notes to the Bill (Bill 117 EN 07-08) state that clause 18 amends trade union membership law to ensure UK compliance with the ruling of the European Court of Human Rights in the present case.
Clause 18 of the Bill, as introduced in the House of Commons in June 2008, proposes amendments to section 174 of the Trade Union and Labour Relations (Consolidation) Act 1992 to permit the expulsion of an individual from a trade union on grounds of their membership of a political party, if membership of that political party is contrary to a rule or an objective (provided the objective is reasonably practicable to ascertain) of the trade union; the decision to expel is taken fairly and in accordance with union rules; and the individual does not lose his livelihood or suffer other exceptional hardship by reason of not being or ceasing to be a member of the trade union. 

The United Kingdom authorities hope to be in a position to bring the amendments necessary to implement this case into force before January 2009.

• Information is awaited on the progress of the Bill, as well as a copy of the amendments introduced. 


2) Publication and dissemination: The judgment has been published in the Industrial Relations Law Reports [2007] IRLR 361, The Times Law Reports (2007) 09/03/2007, Butterworths Human Rights Cases 22 BHRC 140, and All England Reports [2007] All ER (D) 348 (February).

Details of the judgment were circulated within government by the Human Rights Information Circular prepared by Ministry of Justice lawyers: a report on the case featured in the first circular of 2007.

The Deputies decided to resume consideration of this item at the latest at their 1st DH meeting of 2009, in the light of information to be provided on the legislative measures under way.

44362/04
Dickson, judgment of 04/12/2007 – Grand Chamber

This case concerns a violation of the right to respect of the family life of the applicants, a prisoner serving a life sentence and his wife, due to the Home Secretary’s refusal to grant their request to use artificial insemination (violation of Article 8). The Minister’s refusal, which was founded on the relevant policy, was subsequently endorsed by judicial decisions. 

The European Court considered that the national authorities had failed to ensure a fair balance between the interests of society in general and those of the applicants, noting first that the matter was of crucial importance to the applicants, who had been a couple since 1999 and married since 2001. Artificial insemination represented the only real possibility they had to have a family, given the wife’s age at the earliest date upon which the husband might expect to be freed. It also considered that the denial of the possibility of having children should not be the inevitable consequence of imprisonment, in particular in view of the importance of reintegration. It finally noted that concern for the interests of children should not extend to preventing parents from conceiving children for the sole reason that one of them is detained. 

The Court noted that the policy, as set out, effectively excluded any real balance between the public and private interests involved. Moreover, as it was not enshrined in primary legislation, these issues had never been weighed or assessed by Parliament (see §83).

Individual measures: The European Court noted that on 19/12/2006, the applicant was transferred to an open prison and would in principle be eligible for unescorted home leave. The United Kingdom government indicated (March 2008) that Mr Dickson had had three periods of unescorted home leave between 11/12/2007 and 22/02/2008. He will continue to be eligible for periods of release on temporary licence as long as he keeps to the conditions of the licence and there is no change to the risk assessment in his case. Upon request by HM Prison Service to both applicants, Mrs Dickson informed the Prison Service that access to assisted conception was still a relevant issue for her. However, she never responded to a letter from the Prison Service of 8/02/2008 in which it asked for confirmation of the applicant’s interest and the reasons for it, given that Mr Dickson has periods of home leave. The applicant’s lawyer confirmed on 19/08/2008 that the Dicksons no longer require access to assisted conception because Mr Dickson is in an open prison and has home leave. 

• Assessment: No further individual measure seems necessary.

General measures: 
• Information provided by the UK authorities (May and July 2008): The United Kingdom has amended the policy on assessing applications for permission to access assisted conception facilities by prisoners. The amended policy is issued to all new applicants and/or any other person who wishes to see it. The policy takes the form of a non-exhaustive list of criteria and, in particular, removes the criterion included in the old policy that applications will only be granted in very exceptional circumstances. It has been indicated that, in compliance with the judgment, the Secretary of State will apply a proportionality test when taking a decision and balance the individual circumstances of the applicant against the criteria in the policy and the public interest. 

On 11/07/2008 the United Kingdom authorities confirmed that the Human Fertilisation and Embryology Bill which is currently progressing through Parliament, includes legislation which would apply to prisoners and their partners in terms of the decisions made by ethics committees on provision of assisted conception medical services. There is no suggestion that the provisions in the Bill that apply to prisoners would affect the status or application of the amended policy.  

The judgment of the European Court was published in the following law reports, journals and newspapers: European Human Rights Reports (2008 46 E.H.R.R.41), Family Court Reports [2007] 3.F.C.R.877, Family Law Journal [2008] Fam. Law 211, New Law Journal (2007) 157 NLJ 1766 and The Times Law Reports (The Times, 21 December 2007).

The judgment was sent out to Ministers and senior officials in December 2007, as well as to all prison governors, directors of private prisons and area managers and to the Northern Ireland Prison Service and Scottish Prison Service in February 2008. 

• Further information is awaited on examples of the application of the new policy, as well as the United Kingdom authorities’ comments on the European Court’s considerations of parliamentary scrutiny in paragraph 83. 
The Deputies decided to resume consideration of this item at their 1043rd meeting (2‑4 December 2008) (DH), in the light of information to be provided on the payment of the just satisfaction, if necessary, and on general measures.

28212/95
Benjamin and Wilson, judgment of 26/09/02, final on 26/12/02

The applicants were initially sentenced by courts to terms of discretionary life imprisonment but were subsequently granted the status of “technical lifers” (i.e. the recognition that they were suffering from a mental disorder which had influenced them to a significant extent at the time of the offence although the court had not made a hospital order on sentencing, and that they should accordingly be treated as patients rather than prisoners). The case concerns the fact that, as technical lifers, the applicants were unable to exercise their right to have their continued detention after the expiry of their tariffs reviewed by a body empowered to examine the lawfulness of their detention in accordance with Convention’s requirements. At the relevant time, the applicants were detained in hospital, and, in accordance with the applicable provisions of the Mental Health Act 1983, the Mental Health Review Tribunal (MHRT) could only recommend but not order their release (violation of Article 5§4). 

Individual measures: The first applicant was convicted in 1983, with his tariff of six years expiring in 1989. In October 1993 he was made a technical lifer. He was released by decision of the Secretary of State on the recommendation of the MHRT on 09/01/2001.

The second applicant was sentenced in 1977; his tariff, which was set at eight years, expired in 1984. In June 1993, he was made a technical lifer and he is currently detained at a medium secure psychiatric hospital. The MHRT reviewed Mr Wilson's case on 10/01/2006, and found that he continued to meet the statutory criteria for detention.

• Recent developments: The information provided on 17/08/2006 and 08/02/2007 concerning technical lifers applies to Mr Wilson's case (see general measures below). 

• Assessment: On 30/08/2007, clarifications were requested in the light of this information as to how the review of cases such as Mr Wilson’s satisfied the Convention’s requirement that the reviewing body must have the competence to decide on the lawfulness of the detention and to order release if the detention is unlawful.
General measures: According to the Court's conclusions in this case (see §§36-37 of the judgment), the MHRT did not meet the requirements of Article 5§4 of the Convention as it could only issue recommendations and was not empowered to release the applicants. 

• Information provided by the United Kingdom authorities: The judgment has been published in European Human Rights Reports at (2003) 36 EHRR 1.

Furthermore, as of 02/04/2005, all future life-sentence prisoners have their discharge determined by the Parole Board and managed on discharge through “life licence” arrangements (i.e. the specific parole conditions applicable to life prisoners).  

• Further information provided by the UK authorities on 17/08/2006 and 08/02/2007: All life-sentence prisoners held in hospitals (including the remaining technical lifers) are entitled to apply to the MHRT in the period between 6 months and 12 months following detention and in any subsequent period of 12 months. In addition, the Secretary of State may at any time refer the prisoner to the MHRT and must do so in any three-year period. Following an application or referral to the MHRT, the Tribunal will notify the Secretary of State as to whether they consider that the prisoner continues to meet the conditions for detention in hospital or should be absolutely discharged or discharged subject to conditions.


1) Technical lifers: Technical lifers (such as Mr Wilson) are treated as patients under sections 37 (“hospital orders”) and 41 (“restriction orders”) of the Mental Health Act 1983, and if the MHRT recommended discharge, such patients would be discharged without referring to the Parole Board. 

From information provided on 08/02/2007, it appears that the Tribunal makes a recommendation for a discharge (either absolute or conditional) under section 74(1)(a) of the Mental Health Act. The Secretary of State will agree to it. Whilst he reserves the right to refuse discharge, he has never actually refused a discharge. In accordance with section 74(3) of the Mental Health Act, if the Tribunal notifies the Secretary of State that the patient would be entitled to be absolutely or conditionally discharged, but the Secretary of State does not agree to his discharge within a 90-day period, the patient is remitted back to prison, where his detention is reviewed by the Parole Board under section 28 of the Crime (Sentences) Act 1997. He is then dealt with as if he had not been removed to a hospital.

If the Tribunal recommends discharge under section 74(1)(a) of the Mental Health Act but at the same time recommends, under Section 74(1)(b) of the Act, that in the event of the patient not being discharged he should continue to be detained in hospital, and if the Secretary of State does not discharge the patient within 90 days, the case is referred to the Parole Board. If the Parole Board makes a direction or recommendation by which the patient would become entitled to be released (whether unconditionally or on licence) from any prison or institution in which he might have been detained had he not been removed to hospital, the restrictions will cease to have effect at the time he would become entitled to be so released. The patient is then treated as a non-restricted patient and may be discharged by the responsible medical officer or the Tribunal.

• Assessment: It would seem in the light of the above information that existing technical lifers are still not entitled to the review of their continued detention by a judicial body that is empowered to order their release (it appears that in all cases the Secretary of State still retains the right to refuse their discharge after the MHRT has recommended it). Bilateral contacts are under way to clarify this point.


2) Transferred lifers: In the case of a transferred lifer (a life-sentence prisoner who did not or could not apply for “technical lifer” status before 02/04/2005 and who is currently held in a hospital), where his tariff has expired, or is about to expire, the Secretary of State will as a matter of course refer the matter to the Tribunal. 

On 29/08/2006, the UK authorities indicated that if the MHRT finds that the prisoner no longer meets the criteria for detention in a hospital, it may make a recommendation under Section 74 of the Mental Health Act 1983 that the patient would be entitled to be absolutely or conditionally discharged. Referral to the Parole Board is then mandatory. The Parole Board will then consider whether the transferred lifer should be released on life licence. 

On 08/02/2007, the UK authorities indicated that if the MHRT recommends absolute or conditional discharge, the Secretary of State can either agree to discharge within 90 days or refer the matter to the Parole Board. It should be noted that when a Secretary of State refers such a matter to the Parole Board, the Parole Board review will take place by way of oral hearing within 55 working days. The circumstances of the individual case will always be taken into account, and the review could occur sooner. The Parole Board will continue to review the case whenever a subsequent MHRT decides that the patient would be entitled to be absolutely or conditionally discharged and where the Secretary of State does not agree to discharge.

• Assessment: It may be noted that the judgment did not call into question the technical lifer system itself but merely the manner in which the release of technical lifers was decided. The effect of the abolition as from 02/04/2005 of the possibility of applying for technical lifer status appears in particular to have been to attach greater restrictions on prisoners who might previously have benefited from such a status (they appear now to have lost the possibility to benefit from unconditional release and to be entitled only to release on life licence).

On 30/08/2007 the United Kingdom authorities were invited to put forward their observations regarding this assessment. 

Issues concerning the Parole Board have been examined in the context of the supervision of the execution of the Stafford judgment (section 6.2).

• Recent developments: on 10/04/2008 the authorities provided information on the general measures. Clarification of the information provided was sought by the Secretariat in relation to a number of points, in correspondence dated 19/06/08.

The Deputies decided to resume consideration of this item at the latest at the 1st DH meeting of 2009, in the light of an assessment of the information provided on the general measures as well as on the individual measures concerning Mr Wilson, adoption of which is closely linked to the general measures.
27229/95
Keenan, judgment of 03/04/01

The case concerns the inhuman and degrading treatment inflicted on the applicant's son in 1993 due to the conditions of his detention, in particular the belated imposition on him of a serious disciplinary punishment (including seven days' segregation and twenty-eight days added to his sentence, imposed just prior to his expected date of release), which was not compatible with the standard of treatment required in respect of a mentally ill person (violation of Article 3). 

The case also concerns the absence of effective remedies enabling the applicant's son to contest the disciplinary sanctions to which he was subjected (violation of Article 13), as well as the lack of effective remedies available to the applicant herself, as she could not apply for compensation following her son's suicide, and nor was there an effective remedy available that would have established where responsibility lay for his death (violation of Article 13).

Individual measures: The European Court awarded the applicant just satisfaction for non-pecuniary damages in respect of her deceased son, and a sum for her own non-pecuniary damages.

General measures: The judgment of the European Court was published in European Human Rights Reports at (2001) 33 EHRR 38.


1) Violation of Article 3: A revision of the Segregation Policy (Prison Service Order (PSO) 1700), which is followed by all prison establishments, was approved by directors in July 2003 and was implemented in establishments from 17/11/2003.

This revised policy lays down, in particular:

- a requirement that prison staff who work in the segregation unit are adequately trained in suicide prevention and mental-health awareness;

- a new safety algorithm to be followed with respect to all prisoners placed in segregation, to ensure that appropriate mental-health screening is carried out; and

- a segregation history sheet, which must be opened on all prisoners in segregation, to help alert staff to any changes in the prisoner’s behaviour pattern which could indicate that he or she is not coping with segregation. 

- As already required by the new safety algorithm, a case conference must be held, involving the prison governor, relevant prison staff, nursing staff, a doctor and an outside psychiatrist, in all cases where the health-care team advises that there are medical reasons against segregation. 

Finally, Statutory Instrument 2005 No. 3437 revised the Prison Rules 1999 to bring them into line with the new policy. Article 14, which amends Rule 58, lays down that before deciding whether to impose a punishment of cellular confinement, the governor, adjudicator or reviewer shall ask a registered medical practitioner or registered nurse whether there are any medical reasons why the punishment is unsuitable and shall take this advice into account when making a decision. 

• Preliminary assessment by the United Kingdom authorities: The UK authorities have indicated that PSO 1700 and its underlying performance standard are undergoing the revision process that every policy document undergoes every 2-3 years. They are, however, satisfied that the review and implementation process adopted since the delivery of the judgment ensures that policy changes and amendments are implemented speedily throughout the prison system. In information provided by the UK authorities on 28/03/08, it was indicated that the PSO 1700 would be considered on 17/04/2008. 

• Additional information provided by the United Kingdom authorities: The revision process has now become part of a wider review, examining the wider issues of, inter alia reducing the use of segregation, alternatives to segregation, and the management of prisoners with mental health needs. 
• Information is awaited on the wider review and the progress made in the review.

2) Violation of Article 13 (remedies to contest disciplinary sanctions): In February 2002, PSO 2510 established new complaints procedures for prisoners. It introduced a confidential box on all prison wings, where prisoners can both pick up a complaints form and post a completed complaints form. A response must usually be given within 3 week-days; for complaints concerning prison staff, the time-limit is 10 week-days.

(a) Remedies with respect to disciplinary sanctions imposed by independent adjudicators, in particular, additional days: As to the possibilities for prisoners effectively to challenge disciplinary sanctions imposed on them under the new procedures, the United Kingdom authorities pointed to the Prison Rules as amended in 2002 following the judgment of the European Court in the case of Ezeh and Connors. 

They emphasised the relevance in particular of Rules 53A, 54(3), and 55A, dealing with the new adjudication procedures which apply whenever additional days should be awarded for the offence (if the prisoner is found guilty), and give the prisoner the right to legal representation. 

Statutory Instrument 2005 No. 869 amended the Prison Rules 1999 to provide for a review of a punishment imposed by an adjudicator. The review must be begun within 14 days of receipt of the request, and the reviewer may substitute another punishment or quash the punishment entirely. A prisoner requesting review must serve any additional days unless and until they are reduced. 

The Adjudications Standard was revised in July 2002 to include the requirement for a fast-track system for urgent adjudication appeals to be available in all prisons. Requests for the review of punishments imposed by independent adjudicators (to whom the power to impose additional days has been transferred) are considered by the Senior District Judge or his deputy at Horseferry Road Magistrates’ Court, and should be faxed if urgent. The Senior District Judge considers such a request within 14 days.

• Additional information provided by the United Kingdom authorities: In cases of the kind mentioned above, the judge must deliver his decision within 14 days in urgent matters. It is more likely to be within 2 and 5 working days. Where an inmate is already serving additional days, the Courts Service processes the paperwork on the day and passes it to a reviewing judge for a decision. If the judge quashes or amends the disciplinary sanctions, the Courts Service will fax the decision to the prison and contact them by telephone. If the prisoner has a solicitor, the Courts Service will also telephone them, fax the decision, and advise that they should contact the prison to ensure arrangements for release are underway. If the judge confirms the disciplinary sanctions, the prison and the prisoner/solicitor are advised by post.

Assessment: It appears that a mechanism is available to prisoners enabling them to challenge effectively the disciplinary sanctions imposed on them by independent adjudicators.

(b) Remedies with respect to disciplinary sanctions imposed by governors, in particular, segregation: The Prison Discipline Manual was revised and reissued as PSO 2000, and came into force on 23/01/2006. It makes it mandatory for prisons to have a fast-track system available for urgent applications for the review of adjudications that have been heard by governors, such as when the prisoner is currently serving the punishment or is near to release. PSO 2000 instructs that in such cases, it may be necessary to fax the adjudication papers to the unit handling the request for review. In information provided on 26/10/2007 the United Kingdom authorities indicated that the timescale for the Briefing and Casework Unit to process a review under the fast-track system would be within a couple of days, subject to staff availability and provision of the correct paperwork.

Any prisoner who receives a punishment of cellular confinement may submit a complaint to the Governor, which will be forwarded to the Briefing and Casework Unit in the Prison Service HQ for the Area Manager to decide whether to uphold or quash the finding or mitigate the punishment. If the prisoner is not satisfied, he may take the complaint to the Ombudsman, who may make a recommendation to the Director General of the Prison Service. The recommendation will normally be accepted, but it is not binding on the Prison Service and may on very rare occasions be rejected.
In addition, the Prisons and Probation Ombudsman now has jurisdiction to review disciplinary procedures and the merits of disciplinary hearings (although he cannot rehear disciplinary procedures). If the Ombudsman upholds such a complaint, the Prison Service may quash the adjudication. 

The United Kingdom authorities stated on 26/10/2007 that the time taken for a review to be processed was dependant on the procedure used. Where individual prisoners brought complaints the Briefing and Casework Unit will aim to reply within 30 working days. Where the prisoner is represented by a legal advisor, the appeal will be processed within 20 working days. 

- Some outstanding questions with regard to these measures will be followed up bilaterally.  


3) Violation of Article 13 (remedy following the suicide of a prisoner): Similar issues are currently being examined with respect to the case of Edwards (judgment of 14/03/2002) (1043rd meeting, December 2008).

• Information provided by the authorities of the United Kingdom is currently under assessment.

The Deputies decided to resume consideration of this item at their 1043rd meeting (2‑4 December 2008) (DH), in the light of further information to be provided on general measures.
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