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BCTYN

HEeMpOCTUX YMOBaX BUMYLLUEHOIO BHYTPILWHbOrO NepemilleHHs, Lo
TpYBaE B YKpaiHi OCTaHHI WICTb POKIB, Ha Aep>aBy NOKMaAeHO HU3KY
3060B’A3aHb WOAO0 MOCUSIEHHA 3aXUCTy NPaB NIOAUHN BHYTPILWHbO

nepemiweHnx ocié (aani, AKWO He BKaszaHo iHwe, — BIMNO), aki npsamo sunnu-
BaloTb i3 MiXKHapoAHOro npasa npas NtoauHNU. Paga €Bponm AK €aUHa €BPO-
nencbKa Mi>kypaaoBa opraHisadis, MaHAaT AKOT 6e3nocepeaHbO CNPAMOBAHMN
Ha MPOCYBaHHA NPaBs NIOANHN, BEPXOBEHCTBA NpaBa i AeMoKparTii, NigTpumye
YKpaiHy Ha WaAaxy fo rapaHTyBaHHA 6a30BUX MPaB BUMYLLEHVX NepeceneHLis
Ta iHWWMX 0Cib, AKI NoTepninu Big 36poHOT arpecil.

Y mexax lMnaHy gin Pagn €sponu gna YkpaiHu Ha 2018-2021poKu im-
nnemeHTyeTbca MNpoekT Paagn €Bponu «BHYTpilIHE NepemilieHHA B YKpaiHi:
po3pobKa TpuBanux pilleHb» (Aani — MPOEKT), CNPAMOBaHUI Ha PO3LUNPEHHSA
MOXJIMBOCTEN i NoCcuneHHA cnpomokHocTi BMNO akTMBHO BNAMBaTK Ha no-
KpaLleHHA cncTeMun 3aXMCTy Npas NIOAVMHN BUMYLLEHNX NepeceneHuiB Ta ix
JocTyny fo npasocynas B YkpaiHi'. OgHieto 3 Lineli NpoeKTy € BOOCKOHaNeHHsA
HOPMATVBHO-NPaBOBOI 6a3M Ta PUANYHOT NPAKTMKN CTOCOBHO BHYTPILUHbOrO
nepeMileHHs yepes ynpoBafKeHHsA MexaHi3MiB Ta npoueayp, Wo 6asyoTbes
Ha EBPOMENCbKNX CTaHAapTax 3axucTy npas BIM1O, 30kpema, 3 nuTaHb 4OCTY Ny
[0 NPaBOCyAAA, XXUTNOBMX Ta MaHOBKMX NMPaB, @ TaKOX Yepe3 akTVBHe J0-
nyyeHHA nepemiweHmx daxiBLUiB, 3aKknafiB Ta yCTaHOB. 3a4nA AOCATHEHHA
uiei meTu 3a NigTpUMKM MPOEKTY 1 NigroToBneHa ua nybnikauia. Mprnyomy
AVHaMiKa HauioHanbHOro 3aKOHOAABCTBA Ta aKTUBHUIN PO3BUTOK CydOBOI
NPaKTUKN 3yMOBUIN HEOOXIAHICTb CUCTEMATUYHOIO OHOBJIEHHSA i 3MiCTY Ta
HanpaLoBaHHA Mpeox 8UOdHb L€l Nybnikauii BNpo#oB»K 2 pokiB peanisauii
MpoekTy.

1 binbl feTanbHy iHdopmaLito npo MPoeKT MoXHa 3HaiiTI Ha iioro Be6-cTopiHLi: https://www.coe.int/uk/web/kyiv/
idps2-ukr.
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HauioHanbHi cygu BigirpatoTb NpoBigHy ponb y 3abe3neyeHHi npas fio-
AVIHW, YOMY CMPUAE 3aCTOCYBAHHA HAMU MiXXHAPOLAHMX CTaHAAPTIB. Y Pi3HUX
[ep>aBax 3 ypaxyBaHHAM 0COONMBOCTEl NPaBOBOI CUCTEMU MiXKHAPOAHI
HOPMU NPO NpaBa NIOANHN MaLOTb Pi3HNIA NPAaBOBUIA CTATYC i BMIMB Ha Npak-
TUKY NPaB0O3acTOCYBaHHsA. 3 ypaxyBaHHAM LibOro Y BUAAHHI 3pobneHo ornag
NiaxXoAis Ta KpaLwmnx NPaKkTUK AeprKkaB-yyacHULb NPaBO3aXUCHOMO MexaHi3my
Pagn €Bponu Wwopo 3actocyBaHHA €BPONENCbKNX CTaHAAPTIB HaLiOHaIbHMK
CyAaMM, a TaKOX 3aMpONOHOBAHO 3arafibHUIM OrNAf MiXKHapOAHWX CTaHAAPTIB
3 NMUTaHb BHYTPILWHbOro nepemilleHHsA. Y 38’A3Ky 3 LM TakKOoX NpoaHaniso-
BaHO MPaBoOBi NiACTaBM WOAO 3aCTOCYyBaHHA KOHBEeHLIT Npo 3axncT npas
NOAWNHN | OCHOBOMOJOXKHUX CBOOO. (Jani, AKLLO He BKa3aHo iHwe, — €K
abo KoHBeHLUiA) Ta npakTUKM EBpoNencbKoro cyay 3 npas noguHun (gani,
AKLLO He BKa3aHo iHwe, - €CMJ1abo Cya) npw 3gicHeHHi npaBocyaaa cyaamm
YKpaiHu. Y BugaHHi npeactasneHnii gobip knoyosux crnpas €CIMJI, aki BMi-
LYyI0Tb CTaHZapTU 3abe3neyeHHs i 3axucTy npas BINO B ymoBax 36poiHoro
KOH}NIKTY, a TaKOX BUKOHaHHA 3060B’A3aHb filepKaB CTOCOBHO NPaB loANHN
B YMOBax TMMYacoBOT OKynatdlii.

3a pe3ynbratamu MOHITOPUHTY HaUiOHaNbHUX CY[OBMX PilleHb, NPo-
BefeHOro 3a niaTpumKkn MNMpoeKTy, ocTaHHi 2 poku cyam y noHag 50 % Bu-
nagkKis po3rnagy cnpas npo 3axuct npas BINO 3BepTatoTbca 4o KoHBeHLUii Ta
npakTtukn Cygy. [pryomy 3pocTae 3MiCTOBHE, a He dopMaribHe 3aCTOCYBaHHSA
Mi>KHapOAHMX CTaHAApPTIB, WO BeAe A0 yXBaJleHHA PilleHb Ha 3axnCT Npas
nocTpakaanux ocib. Y BMaaHHi NpoAeMOHCTPOBaHO NPVKIAAM CrpaB, KOSn
3BepHeHHA go npakTnku Cyny 4O3BONANO HaLiOHabHM CyAamM BCTaHOBUTY
HEeBIAMOBIAHICTb BITUM3HAHOIO 3aKOHOAABCTBA EBPOMNENCHKUM CTaHAapTam
3axucTy npas nogmHy BMO 1 3acTocyBaTt Taki CTaHAAPTH, @ TaKOX Y BU-
najKax HeJoCTaTHbOI BU3HAY€HOCTi 3aKOHOAABCTBA ab0 HAaABHOCTI MEBHUX
NPOraavH y HbOMy BUPIINTK CNpaBy BiANOBIAHO A0 Takux cTaHdapTi.. Lle €
YeproBMM BaXKNMBUM CBiZUEHHAM echekmusHOCMi EsponelicbKoi KOHBEHUYiT 3
npas ntoOUHU, 70-piyya AKOT MU 8i03HAYAEMO Yb0O20 POKY.

BapTo 3a3HaumnTW, WO 6iNbLIiCTb 3HAKOBUX CYAOBKX PilleHb Oynv BUHE-
CeHi 3a N030BaMW, iHiLIIMOBaHNMWN FPOMAACbKUMM OpraHi3alifaMu, WO OniKy-
I0TbCA 3aXMCTOM NpaB nepeceneHuiB. Tak, KOMaHOO MNPOEKTY «AABOKaL,if,
3axMCT Ta NpaBoOBa AOMNOMOra BHYTPILlIHbO NepeMileHrM ocobamy, Lo pe-
anisyetbca bO «lpaBo Ha 3axucT» 3a nigTpumkmn AreHtctea OOH y cnpasax
6ixeHuiB (UNHCR), ynpofoBX TpbOX POKiB HajaHO 6€3KOLITOBHY NPaBoBY
[AOMOMOTY B CyNpPOBOAXKEHHI NOHaA, 2 TUCAY CNpaB CTOCOBHO BHYTPILLHbOrO
nepemilieHHsa, y TOMy YACi NPUNWHEHHA BUNIATU MEHCIT.
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be3ymoBHO, NO3NTMBHMM acnekTom € NpUNHATTA BepxosHum Cygom 3
ypaxyBaHHAM MiXXHaPOAHWX CTaHAAPTIB PAAY PilleHb, AKi CTann 4OPOroBKa-
30M A4 CyAiB NepLuoi Ta anenAuinHoI iHCTaHUin. 3 uieto meTolo cam Bepxos-
Hu Cyn onpunogHMB aHaNiTUYHUIA OrnAg CyaoBOI NpakTukM KacauinHoro
aAMIHICTPaTUBHOTO Cyaly Y CipaBax WOAO 3aXUCTY NpaB nepeceneHLis?.,
OpHak, Ha XaJlb, MO>KHa KOHCTATyBaTW, L0 3HAYHWI 06CAT Cy[0BOT MPaKTUKK
He BigHaNLLOB CYTTEBOrO BiO6paXKeHHsA Ta BNAMBY Ha GOpPMyBaHHSA Bifmno-
BiAHOro 3aKOHOJaBCTBa Ta MOro BAOCKOHaNeHHA. binbLwe Toro, yreepamnach
TPUBOXHA TEHAEHLiS HEBUKOHaHHSA pilleHb CyAiB, 0CO6MMBO B aAMiHiCTpa-
TUBHUX CrpaBax. Yce Lje BKa3ye Ha HeoOXiHICTb MOLYKY HOBKX MiAXOAIB Ta
KOHconigauii 3ycusb He TifIbK1 CyA0BOI, a 1 3aKOHOAABYOI Ta BUKOHABYOI MoK
BMaAu y BUpiLLeHHi HanbinbLl HaranbHUX Npo6iem 3abe3neyeHHs Ta 3axXnUcTy
npas ntogrHu BMO Ta iHWKX ocib, Lo noctparkaanu Bif 30p0NHOro KOHAIKTY.

CrofiBaEMOCs, Lie 0OHoB8JIeHe BUOAHHA CTaHe B Harogfi cyaasam npu 34ii-
CHEeHHi CyOYMHCTBa Y CrpaBax 3 NMMTaHb BHYTPIWHbOro NepeMmilleHHs, ag-
BOKaTaM Ta MpaBO3axMCHMKaM Y iXHil OiAnbHOCTI, @ TakoX byae KOpUCHUM
ANA NigBULLeHHA 00i3HAHOCTI BCiX 3alikaBneHNX 0Ci6 y NMTAHHAX Npas
nognHm BMNO Ta BignosigHux ctaHgapTis Pagy €sponu.

2 Ornag cynoBoi NpakTKIA Y CMpaBax LLOAO 3aXKCTy NpaB, (B06OA Ta iHTepeciB rpoMagAH YKpaiHu, Aki BHACNiZOK npo-
efienHa ATO cTanu BumylLeHUMU nepeceneHLAMI / ynopap.: npasose ynpasnikka (I) AenapTameHTy aHaniTuuHoi
Ta npaBoBoi poboTu anapaty Bepxos-Horo Cyay. Kuig, 2020. 26 ¢. URL: https://supreme.court.gov.ua/userfiles/media/
Ohliad_KAS_VS_ATO_VPO. pdf.
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1. 3060B'siI3aHHA AepKaBu B cUTYyaLlii BUMYLLEHOro
BHYTPilLHbOro NepemilleHHA:
OCHOBHIi Mi>XKHapOAHi cTaHAapTH

pobnema BUMYLLEHOTO NepeMillieHHA BCcepearHi KpaiHu TprBanui

yac 3anuLianaca no3a HasexHo yBarol yKpalHCbKOI loprucnpy-

JeHuii Ta HauioHanbHOI MONITMKN. Y CBOIN HOBITHIN icTOpIT YKpaiHa
BXe ONMMHANACb Nepep Taknm BUKNUKOM, Konu'y 1986 poui ctanacb ogHa
3 Harbinbl MacwTabHUX y XX CTONITTi TEXHOreHHMX KaTacTpod — BUOYX
Ha YopHobunbcbkin AEC. HezakoHHa aHekcis Kpumy B 6epe3Hi 2014 poky
Ta 36pOoNHNI KOHPNIKT, LWo noyasca Ha Cxopi YKpaiHu y KBiTHi 2014 poky,
npu3Benun Ao HOBOT XBUSi MAacCOBOrO NMepeMillleHHs LUUBINbHUX 0Cib AK
BCepeauHi KpaiHu, TaK i 3a 1l Mexi.

Y cyyacHomy cBiTi B 6ifibl ik 50 KpaiHax cBiTY 26 MinbioOHIB nogei
BVMYLUEHO 3anuLLIaloTb CBOT JOMIBKM Ta NepPeMiLLyloTbCA BCepeanHi Bnac-
HOT KpaiHy yepe3 36poiHi KOHPNIKTY abo NMopyLIeHHA NpaB NaUHK3,
CraHoM Ha 15 nunHAa 2020 poky, 3a gaHUMn €arHOT iHPopMaLinHoi 6a3u
JaHUX MPO BHYTPILIHbO NepemileHnx ocib, B3ATO Ha 061k 1449 415 nepe-
CeneHuiB 3 TMM4YacoBO OKYMOBaHWX TepuTopin [JoHeubKoi Ta JlyraHCbKoil
o6nacten Ta AP Kpum*. I3 Takoto KinbKicTIO BHYTPILLHBO NepeMilleHnx ocid
YKpaiHa onuHunach y nepuin AecATui KpaiH, HaceneHHA AKNX 3a3Hano
BVMMYLUEHOTO NepeMilleHHA Yepes 36poliHNIA KOHPIKT Ta HACUbCTBO,
ay «nik» nepemileHHA YKpaiHa nocifana yeTsepre 3a YNCENbHICTIO HOBUX
BMO micue y caiTi nicna Emeny, Cupii Ta Ipaky®. Taki HeBTiLHI AaHi, 33 AKMM
CTOATb TUCAYI NIOACBKMX A0Nb, aKTyasizyBanu npobnemy 3axucty npas BMO

3 Protection Internally Displaced Persons: A Manual for Law and Policymakers. Brookings Institution. University of Bern:
Project on Internal Displacement, 2008. P. 3.

4 06nikoaHo 1449 415 BHyTpilLHbO Nepemilerux ocib. Minicmepcmeo couiansHoi nonimuku Ypaitu. URL: https://
https://www.msp.gov.ua/news/18877.html.

5 International Displacement Monitoring Center (IDMC). Global report on internal displacement. IDMC and Norwegian
Refugee Council. 2016. URL: http://www.internal-displacement.org/assets/publications/2016/2016-global-report-
internal-displacementIDMC.pdf.
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Ta BiAMNoBigHVX 3060B'A3aHb AepKaBU Y BITUM3HAHMX NMOAITUKO-NPaBOBMX
DOCHIA>KEHHAX.

Yepes Bill MacLUTabHMIA XapaKTep Ta besnocepeHili BNvB Ha GyHAa-
MeHTasbHi NpaBa i cBoboaw 0cib, siKi 3a3HaNMN CBaBINIbHOTO NepeMilleHHs,
uA npobnemaTrka rpyHTOBHO JOCNIAKEHA Ha JOKTPUHANbHOMY Ta NMpak-
TUYHOMY PiBHAX Y CBITOBIN NiTepaTypi®. MpakTyHi Nnpobnemn 3axncTy Npas
BINO, aki BuMaraoTb onepaTBHOIO BUPILLEHHA B YKPAIHCbKIMX peanisx,
NOCNiJOBHO AOCNIAXKYIOTbCA, BUKNAJAOTbCA Y 3BiTaX Ta afBOKaTYOTbCA
MIP>KHapOAHUMU OpraHisauiamu, WO akTUBHO AONYYUANCH JO rymaHiTap-
HOro pearyBaHHA Ta MOHITOPUHIY fIOTPUMAHHA NPaB JIOANHN 3 MOoYaTKy
KOHPniKTY B 2014 poui (YnpasniHHA BepxosHoro komicapa OOH 3 nuTtaHb
6ixeHuis (YBKE OOH), MoHiTopuHrosa micia OOH, HopBe3bka paga y crpa-
Bax OixeHUiB, [laHCcbKa pada y cnpaBax Gi>keHLiB Ta iH.), @ TaKOX Yy 3BiTax
HeypAapoBux opraHizadin (b® «[MpaBo Ha 3axncT», YKpaiHcbKa [enbciHcbKa
CninKa 3 NpaB. MOANHN Ta iH.).

Pamku HayioHaneHoi 8idnogidansHocmi (aHrn. The Framework for
National Responsibility) Bu3HauatoTb 12 KpOKiB, AKUX 3060B’A3aHa BXUTU
feprkaBa ana 3abesneyeHHA epeKTUBHOIO HaLiOHaSIbHOroO pearyBaHHA
Ha BMMyLLEeHe BHYTPIlWHE nepeceneHHs. [lo Hux HanexaTb: 1) 3anobiraHHA
nepeMileHHIO Ta MiHiMi3aLif MOro HeCNPUATANBKX HACTIAKIB; 2) NiABULLEH-
HA HaLioHanbHOT 06i3HaHOCTI Npo Npob6nemy; 3) 36ip AaHWX NPO KifbKICTb Ta
CTaH BMMYLLEHUX NepecesieHLiB; 4) NigTPYMKa TPEHIHTiB LOA0 NpaB BUMY-
LUEHUX NepeceneHLiB; 5) CTBOPEHHA NpaBoBoi 6a3u (aHrn. legal framework),
wo 3abesneuye 3axuct npas BMO; 6) po3pobka HaLioOHaNbHOT MOAITUKM
LLOAO BHYTPILIHBOrO NnepeMillleHHs; 7) BU3HAaYeHHA KOOPAMHYUOro op-
rany (aHrn. focal point) wopo nutaHb BIMO; 8) 3a0X0UeHHs HaLlioHaNbHKX
npaBo3axMCHUX iIHCTUTYUIN (@aHrn. national human rights institutions) oni-
KYBaTWUCb MUTAHHAMYW BHYTPIWHbOIO nepemiweHHsa; 9) 3abe3neyeHHn
yuacTi BINO y npuiHATTI piweHb; 10) NigTprMKa [OBFOCTPOKOBUX PillieHb;
11) BMAINeHHA [OCTaTHIX pecypciB ANA BUPILIEHHA NMUTaHb BHYTPILUHbOTO

6 Ferris E., Mooney E., Stark C. From Responsibility to Response: Assessing National Responses to Internal Displace-
ment. Brookings Institution. LSE Project on Internal Displacement, 2071. URL: https://www.brookings.edu/multi-
chapter-report/from-responsibility-to-response-assessing-national-approaches-to-internal-displacement/; Kalin W.
Guiding Principles on Internal Displacement: Annotations / The American Society of International Law. The Brook-
ings Institution, University of Bern: Project on Internal Displacement, 2008. 171 p.; Mlocobue no npumeeHuio py-
KOBOAALLYMX NPUHLMMNOB M0 BOMPOCY 0 NepemeLLeHi L, BHYTPY CTPaHbl. IpoekT no Bonpocy o nepemeLieHnn
UL, BHYTPY CTpaHbl. KoopAuHaLua rymaHuTapHoii ieatenbHocTu. MH-T bpykukrca, 1999. 47 c.; Handbook for the
Protection of Internally Displaced Persons. Global Protection Cluster. 2010. 533 p. URL: http://www.refworld.org/
docid/4790chc02.html.
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nepemileHHs; 12) cnisnpaus 3 Mi>kHapoAHVM CNiBTOBapPMUCTBOM, KONU Ha-
LlioHanbHi pecypcm € HegoCTaTHIMIA'.

Lli 3acagn HauioHanbHOro pearyBaHHA Ha BUMYyLLEHe nepemilleHHsA
BCepeAnHi KpaiHu Oynn npoaHasisoBaHi B KOHTEKCTi yKpaiHCbKOi Kpu-
318 3a nigTpMMKN Pagun €Bponu, a HaflaHi EBPONENCbKUMM ekcnepTamm
pekomeHfaLlii 3a pe3ynbTaTamy 6a30BOro aHasnisy — YaCTKOBO BMKOHAHI.
3oKpema, ctBopeHe B 2016 poui MiHicTepCTBO 3 NUTaHb TMMYACOBO OKYMO-
BaHMWX TEPUTOPII Ta BHYTPILIHbO NepemileHnx ocib YkpaiHu po3pobuno
Crparerito iHTerpadii BHyTPilWHbO NepeMilleHnx ocCib Ta BNPOBagXeHHA
JOBrOCTPOKOBMX pPillleHb LWOoAO0 BHYTPILWHbOrO nepemileHHA Ha nepiog
n0 2020 poky, cxBaneHy KabiHeTom MiHicTpiB YKkpaiHu 15 nuctonaga
2017 poky, Ta BignosigHWi NnaH 3axoAis 3 iT peanisaii; YNOBHOBaXXeHWn
BepxoBHoi Pagu YKpaiHu 3 npas nognHy Ta noro odic akTBHO OMiKy0Tb-
CA MUTaHHAMYW BUMYLLEHMX NepeceneHLiB i3 noyaTky KOHGNikTy. OgHak
nofanblli KPOKM Ha LWAXY BUKOHAHHA 3000B'A3aHb Aep>KaBU CTOCOBHO
3abe3neueHHs Ta 3axucTy npas NoarHu BMO Ta BoOCKOHaneHHA Haujio-
HanbHOI NONITUMKN B i cdepi MaloTb BYTW CNPAMOBaHi Ha BUKOHAHHA
pekomeHZaLin eBPOMNenCbKOl CRiNbHOTY, NepefoBCiM BUKNageHux y Pe-
3ontouii MAPE 2133 (2016) «3acobu NpaBoOBOro 3axMCTy Bif NOpYyLUEHb
npaB MOAVNHM Ha YKPAIHCbKNX TEPUTOPIAX, L0 3HAXOAATLCA N03a KOHTPO-
nem ykpaiHcbKoi Bnagu» Big 12 »oBTHA 2016 poky®, a Takox Pesontouii
MAPE 2198 (2018) «[ymaHiTapHi Hacniaku BiHW B YKpaiHi» Bifg 23 ciuHA
2018 poky'® 3 ypaxyBaHHAM Ta Ha OCHOBI Mi>KHapPOAHWX CTaHAAPTIB 3a-
XUcTy npas noguHu BIO.

3a Malke N'ATb POKIB BHYTPILLHbOIO NEPEMILLEHHS NPo6iemMu 3aX1CTy
okpemux npas BINO (nonitnyHnx, ManHoOBMX, COLianbHMX) 3HANLLN LIMPO-
Ke BUCBITNIEHHA B YKPaTHCbKIN topucnpyaeHuii (ave. npaui J1. Hanusaiko,
M. CaBuunHa, B. YcTmeHka, A. ®egoposoi, O. ®eceHKo Ta iH.), OQHAK Ha-
nexHe BMKOHaHHSA 3060B'A3aHb fep»KaBu B CUTYaLil BUMYLLEHOro nepe-
MilLeHHSA, AKi 4O3BONAIOTb CNPAMYBATUN AepKaBHY MONITUKY Ta OPUANYHY

7 Handbook for the Protection of Internally Displaced Persons. Global Protection Cluster. 2010. 533 p. URL:
http://www.refworld.org/docid/4790cbc02.html.

8  BrockoHaneHH HallioHanbHOro 3aK0HOAABCTBA YKPaiHy CTOCOBHO 3aXVICTy NPaB NOANHIN BHYTPILUHbO NepemiLLieHIX
0ci6 / E. Myi, €. xakomonony, K. Mapackesa Ta i.; 3a 3ar. peg. A. Buxpect, I. Xpuctooi. Kuis: K. 1. C., 2016. 231 c.

9 PACE Resolution 2133 (2016) Legal remedies for human rights violations on the Ukrainian territories out-
side the control of the Ukrainian authorities. URL: http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-EN.
asp?fileid=23167&lang=en.

10  PACE Resolution 2198 (2018) Humanitarian consequences of the war in Ukraine / Council of Europe. URL: http://
assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en. asp?fileid=24432&lang=en.
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NPaKTUKY BiAMNOBIAHO JO YHiBepCaNbHNX Ta EBPOMENCbKNX CTaHAZAPTIB
npas JIIOANHN Ta FYMaHITapHOro Npaga, 3a/IMIAETbCA NEPLUOPARHUM aK-
TyanbHM 3aBAAHHAM.

Yepes 3poCcTaHHA YMCEeNbHOCTI TOKaNbHUX 30PONHUX KOHPIKTIB Ta
MacLTabiB TexHOreHHUX i nprpogHux Katactpod OOH HanpukiHui XX cTo-
NITTA 30CepeAnsIo yBary Ha cMcTemaTm3aLlii MonoXKeHb Mi>kHapOAHOrO Npasa,
AKi BM3HaYaloTb BUMOIM O pearyBaHHA KpaiH CBiTY Ha BUMYyLLEHe nepemi-
weHHA. Mepwwni MpeacrtaBHmK lfeHepanbHoro cekpetapa OOH 3 nuTaHb BHYT-
piwHboro nepemiweHHs goktop O. [leHr (F. Deng) 6yB npr3HaveHuniny 1992
poui 3 MaHZATOM CKOMMINOBATU Mi>KHAapPOAHI CTaHAAPTH, LWO CTAaHOBNATb
HOPMaTVBHY OCHOBY [/151 BUPILLEHHSA MTaHb BHYTPILLHbOIO NepeMilleHHs.
PesynbtaTom ctanu KepigHi npuHyunu OOH w000 8HympiwiHb020 nepe-
miweHHsA (KepigHi npuHyunu), Aki 6ynn npepactasneHi Komicii OOH 3 npas
noanHn y 1998 poui. Lii npvHumnu BignoeigaoTb Mi>kHapoAHOMY npaBy
npaB MIOAMHN Ta MiXXHAapPOAHOMY r'yMaHiTapHOMY MpaBy, BifobpaatoTb iXHi
BVMOTY Ta AieTaNi3yloTb CTOCOBHO BUMYLLEHOTO nepeMilleHHA rapaHTil, AKi
BUNNIMBAIOTb 3 BinbL aBCTPaKTHUX NPUMWCIB LUX rany3en npasa'.

Y KepiBHUX npuHUMNax geTasbHO BUKNadaloTbcA gocTynHi gna BroO
rapaHTii, cnpAmMoBaHi Ha 3arno6iraHHA cBaBiNbHOMY (MPUMYyCcOBOMY) Nepe-
MiLLIeHH0, a B pa3i NOro BUHMKHEHHA — Ha MOM'AAKLLEHHA NOro HacnigKiB Ta
NPUNUHeHHA. BoHM oxonntoloTb YCi pa3m nepemilleHHs, BKIIoYaouy 3axXoam
3aXMCTY Bif NepemilleHHs, 3aXMCT Nif Yac nepemillleHHs Ta MpaBga, LWo CTo-
cytoTbca pazm nocTnepemilleHHs, KON CTa€ MOXKINBIMM NoBepHeHHA abo
iHLLi JOBroCTPOKOBI pileHHA. Kpim Toro, KepiBHi NpvHUMNM BCTAaHOBIIOOTb
CTaHZAPTV HaJaHHA ryMaHiTapHoi Jornomorn'2.,

OCHOBOMNONOXHNI NPUHLMM, HA AKOMY FPYHTYIOTbCA KepiBHi NpuH-
LMK, HaronoLwye, Wo 3060B’A3aHHA AepXKaBK LLOAO 3aXUCTY Ta HaJaHHA
pornomoru ocobam, AKi nepemicTUnnCA BcepennHi KpaiHu, 6asyoTbcs
Ha iCHYIOYOMY MiXXHapOAHOMY Mpasi, y TOMY YNCNi HAa BCTAaHOBNEHUX
npaBuiax Mi>kHapo4HOro Npasa rnpas NogMHKM, Ta B yMOBax 36poiHOro
KOH®NIKTY Mi>kHapO4HOro rymaHitapHoro npasa's. Ak 3a3Havyae po3pob-
HVK BCECBITHbO BigoMux AHomauyiti 0o KepisHux npuHyunie npodecop

11 Protection Internally Displaced Persons: A Manual for Law and Policymakers. Brookings Institution. University of Bern:
Project on Internal Displacement, 2008. P. 3.

12 Kalin W. Guiding Principles on Internal Displacement: Annotations / The American Society of International Law. The
Brookings Institution, University of Bern: Project on Internal Displacement, 2008. P. xiv.

13 Protection Internally Displaced Persons: A Manual for Law and Policymakers. Brookings Institution. University of Bern:
Project on Internal Displacement, 2008. P. 11.
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B. KaniH, KepiBHi npuHumnu o6’eaHYI0Tb B €EAUHNI [OKYMEHT NPaBOBI
CTaHAapTK, Wwo crocytotbea BIMO, 3anyyeHi 3 MiXkHapoaHOro npasa npas
NIOAMHK, TYMaHiTapHOro npa.a Ta Npasa 6iXeHLUiB 3a aHanorieto. Kpim
y3arasibHeHHs iCHYUYMX HOPM BOHY OXOMJIIOIOTb «Cipi 30HW» Ta MPOrannHy,
BMABJIEHI B NpaBi. Y pe3ynbraTi Ui NpyHLUMnM cTany nepwimnm «odiliitHum
BMKNafgeHHAM» (aHrN. authoritative statement) NnpaB BMMYLLEHWX Nepece-
NeHLiB, @ TaKOX 3000B'A3aHb AepKaB Ta iHLW X Cy6'eKTIB, WO 34iNCHIONTb
edeKTVBHWIN KOHTPONb Haf NEeBHO TepUTOpIEto Ta HaceneHHAM'™. O. [leHr
3a3HavaeE, Wo xo4ya KepiBHi NpUHUMNK He € pUANYHO 060B'A3KOBUM iH-
CTPYMEHTOM, TaK1UM fIK fIOTOBIP, BOHM 3 YaCOM 3MOXKYTb AOCATTU CTaTyCy
3BMYAEBOrO Mi>kHapOAHOro Npaga (aHrn. customary international law)'.

KepiBHi npuHumnu (MpuHUmn 3) 3a3HavatoTb, L0 OCHOBHa (nepLuopaaHa)
BifnoBiganbHicTb (@HM. primary responsibility) 3a 3axXmMcT BUMYyLLEHUX Nepe-
ceneHLiB, AK i BCiX iHLWMX OCi6 y MeXax BfacHOi KpaiHu, MOKMafeHa Ha Hauio-
HasnbHi OpraHn Bnagmn KpaiHu. HauioHanbHa BigNoBifanbHICTb € OCHOBHOO
KOHLIenLi€lo pearyBaHHs Ha BHYTPILUHE NepemilleHHs. Lie dyHaameHTanbHMI
NPUHLMN GYHKLIOHYBaHHA MiXKHapOLHOMO CNiBTOBAPUCTBA, HA AKOMY Haro-
NOLWYOTb CaMi fieprKaBy, ke BiH € MPOABOM iXHbOIO CyBEepeHiTeTy.

Takmum YMHOM, BiANOBIAaNbHICTb AepiKaB, Y AKMX BiAOYBaETbCA BHYT-
pilUHE NepeMilleHHsA, FPYHTYETbCA Ha ABOX KITIOYOBKMX 3acafax:

1) nepKaBHUI CyBepeHiTeT Nepenbayac He TifbKU NPaBo AepKaBK
Ha 3[iICHEHHA AepaBHOI BNaaW, a 1 TakoX rofloBHMI 0OOB'A30K Ta
BiZNOBIZANbHICTb WOAO 3abe3neyeHHs, 3aXMCTy Ta NiATPUMKA CBOTO
HaceneHHsA 6e3 byab-AKoIl AMCKpUMiHaLii, y Tomy umncni 1 BMO, signo-
BIIHO [0 MiXKHAPOAHOrO MpaBsa Nnpas NOANHN Ta F'yMaHiTapHOro npa-
Ba. 3axiAHi QOCNIAHMKN HAaronoLWyoTb, O CyBepeHITeT AeprKkaBu O3Ha-
Ya€ He NMLIe CyBEepeHHi NpaBga, a N «BiAMNOBIfaNbHICTb CTOCOBHO TUX
niofen, Aki nepebyBatoTb Ha Ui TepuTopii. OCHOBHa BigNOBIAaNbHICTL
3a 6e3neky, bnaronosyyus Ta CBOOGOLY NOAEN NEXUTb CAMe Ha JepKa-
Bi... KogHa feprkaBa, Wo npeTeHAy€ Ha NeriTUMHICTb, He MOXKe irHopy-
BaTM 00OOB'A30K 3axyLLaTK BCiX CBOIX FPOMaAAH Bifl NOPYLUEHHA NpaB
noguHN. EGeKTMBHMIN CyBepeHITeT nepenbavae HasABHICTb CUCTEMU
npaBonopALKY, Lo BiANoBigae notpebam HaceneHH:A»'s;

14 Kalin W. Bkas. npaus. P. viii.

15 Kalin W. Bkas. npaus. P. xiv.

16 Tocobue no NpUMeHeHMID PYKOBOAALLMX NPUHLMNOB MO BOMPOCY O MepemeLLeHu Ly BHYTPU CTpaHbl. MpoekT
110 BOMPOCY 0 NMepemeLLeH UL BHYTPU CTpaHbl. KoopauHauua ryMaHuTapHoii ZeatenbHocti. MH-T bpykukrca,
1999.C.9.
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2) Ti, XTO NepeMilly€eTbCA B MeXax CBOEI KpaiHW, MaloTb MpaBo
Ha MOBHWI 3aXWCT iXHiX NpaB, AKNN rapaHTYETbCA HAaCeNIeHHIO B Lji-
nomy; nepemilleHHA NPU3BoAUTb 4O 0COONNBOI BPA3NMBOCTI 3 OOKY
NoCTPaXKAanux Big Hboro ocib. 3 Li€lo MeTOlo, a TaKoX AsA 3abe3ne-
UeHHA Toro, Wob nepemiwieHi ocobu He 6ynu No3basneHi CBOIX Npas,
fepxaBu 30608B'A3aHi nepenbaunt cneuianbHi 3axoAmM 3axUCTy Ta
ponomorn BI1O, aki BignoBigatoTb PiBHIO iXHbOT BPa3ANBOCTI, 3 TUM
o6 3abe3neuntn piBHe NoBoaKeHHs 3 BINO nopiBHAHO i3 ocobamu,
AKi He 3a3HaNn BUMYLLIEHOTO NepeMileHHA".

YTim iHOAI opraHn Bnaau, AKi BignosigaTb 3a 3aXUCT Ta CNPUAHHA
3abe3neueHHto npas BMO, He MOXyTb abo He H6aXkaloTb BUKOHYBATU LitO
byHKUio fepKaBy, a B AeAKUX BUNaAKax BOHU MOXYTb Oyt cami 6e3no-
cepenHbO JOTUYHI 4O MPYMYCOBOrO BUCENEHHA LMBINbHNX OCif. Y Takomy
pas3i BoHV 3000B'A3aHi NPUIAHATU FyMaHiTapHy JOMNOMOrY Bii Mi>kHapopa-
HMX NapTHepiB. [poTe HaBiTb TOAI POJIb MiXKHAaPOLHUX aKTOPIB (Cy6'eKTIB)
NonArae y niocuneHHi, a He niomiHi HayioHanbHoi 8ionogidanbHocmi. Lle
nepenbayae 3a0X0UEHHSA fepKaB Ta iXHiX OpraHiB BNagu BUKOHYBATV CBOI
060B'A3KM OO0 3aXMCTY 3a Mi>KHAPOLHUM NPaBOM Ta NiATPUMKM PO3BUTKY
HauioHanbHOro i MicLLeBOro nNoTeHuiany ans ix BUKOHaHHA'S,

Hep»kaBa, Tl opraHu Ta yCTaHOBM HeCyTb BifNOBiJaNbHICTb 3a nosary
Ta 3abe3neyeHHA nosaru (aHrn. to respect and ensure respect) 0o ixHix
3060B’A3aHb CTOCOBHO MpaB JIIOAUHN ¥ 8Ci Yacu. Y nepiop KOHPMIKTY BCi
MNOro CTOPOHU, He3anexHo Bif iX NpaBOBOro CTaTycy Ta NeriTMMHOCTI,
3060B'A3aHi MOBaXkaTu Ta 3abe3neyyBaTii JOTPUMaAHHA HOPM MiXXHAapPOA-
HOro rymaHitapHoro npasa. OTXxe, HalioHanbHi opraHy Blagy MatTb 3a-
6e3neuymnTy, Wob 6ynm BXKUTi TaKi KOHKPETHI 3aX0AMN, AKI CTAHOBMATb OCHOBY
3060B'A3aHb iep>KaBy B yMOBAX BUMYLLIEHOMO BHYTPILUHbOIO NepeMiLleHHs:

P BXKMBaTW BCiIX MOXIUBUX 3aX0AiB, W06 3anob6irTn Ta YHUKHYTH
YMOB, AKi MOXYTb CIPUUYNHUTK aB0 CNPUATUMYTb BUMYLLEHOMY
nepemiuieHHio. Lie Moxe BkntouaTn, Hanpuknag, 3abesneyeHHn
noBaru o BEPXOBEHCTBA NpaBa, 60poTbOy 3 6e3KapHICTIO Ta CTBO-
pPeHHs B 6yab-AKWIA iHWWA CNOCi6 CNPUATINBOrO cepefoBULLA
AnA peanisadii npas;

17 Protection Internally Displaced Persons: A Manual for Law and Policymakers. Brookings Institution. University of Bern:
Project on Internal Displacement, 2008. P. 3.

18 Handbook for the Protection of Internally Displaced Persons. Global Protection Cluster. 2010. P. 9-10. URL:
http://www.refworld.org/docid/4790cbc02.html.
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»  yTpumyBaTKChb Bif TOro, W06 3MyLLYBaTI OCI6 Ta FPOMaaM 3anuiua-
TV CBOI JOMIBKM Y1 MiCLiAl 3BUYHOTO MPOXMBAHHA i 3axX1LLATA X Bif
CBABINIbHOIO NepeMilLeHHsA 3 60Ky iHLWNX OCi6. HauioHanbHa Bnaga
Ma€ WyKaTn BCi MOXNINBI anbTepHaTUBK, NepLL HiX BAaBaTUCA
[0 nepeMilleHHs;

P Konu nepemilleHHsA € HeOBXigHMM i OBFPYHTOBAHUM, OpraHu
BMaAu MOBUHHI BXWTW 3aX0fiB 415 TOrO, W06 MiHiMi3yBaTy MacLu-
Tabu nepeceneHHs i NOM'AKWNTY NOrO HECNPUATANBI HaCNIAKW.
30Kpema, opraHu Bnaaun NoBMHHI 3abe3neunT MakCcMManbHO
MOKNMBO, W06 BOHO Bif6yBanoca 3a 3af0BiIbHX YMOB 6e3neKu,
3abe3neyeHHA NPUTYNKY, XapuyyBaHHA, OXOPOHW 340POB’'A Ta Ti-
ri€HV, a TaKOX OO uneHn ofHiel pognHM He Bynu po3’'eHaHi;

P> 3a6e3neunTu, Wob NepemilieHHA TPrBano He Ginblue HiX Toro
BMMaralTb 06CTaBUHN i W06 JOBrOCTPOKOBI pilleHHA Byno 3Hali-
[eHOo AnA BCiX, KOro Lie TOpKHynocA. Bnaga noBrHHa nparHyTu
CTBOPUTM YMOBU AJ18 LOOPOBINbHOrO NOBEpHeHHS 11 peiHTerpadii
Ta / abo noceneHHaA B iHWMX MicLAX KpaiHW, @ TAKOXK NMONErwmnTr iX
peanisauito. BMO He matoTb ByTn AUCKPUMIHOBaHI B pe3ynbTaTi
BVIMYLLIEHOTO NepeMilLleHHsA Ta MOBMHHI MaTy NPaBO Ha PecTUTyLito
Ta / abo KoMMeHcaLito 3a MaliHO, AKOro BOHW ByNn CBaBIiIbHO MO-
36aBneHi;

P 3a6e3neunTy 3axucT Ta gonomory BIMO. fKwwo HalioHanbHa Bnaga
He 3aTHa abo He Ma€ Hamipy LOTPVMYBaTUCb LiX 3060B'A3aHb,
BOHa Ma€ 3abe3neuyBaTy WBMUAKMIA Ta 6e3nepeLKogHNA 4OCTYN
ryMaHiTapHux akTopis (@Hrn. humanitarian actors), TO6TO iHCTUTY-
Lin, WO HajalTb rymaHiTapHy 4OMNOMOrY, 0 HacefeHHs, AKke 1i
noTpebye, Ta NonerwmnTm BiflbHe NOCTayaHHA rymaHiTapHoi fgono-
MOru;

P BigcTOIOBaTM Nepen CTOPOHAMM 36PONHKX KOHPNIKTIB iHTEpecu
0cib, AKi noTepnatoTb Bif KOHONIKTY, HE3aNeXHO Bif 3ayyYeHHA
neBHOI KpaiHW (KpaiH), Ta BXMBaTW BCiX BiANOBIAHMX 3aX04iB
I8 TOro, W06 NprMycoBe nepemilleHHA LUMBINbHMX OCib He Bia-
6yBanocb, AKLLO BOHO HE € HEOOXiAHMM ANA IXHbOro BNACHOTO
3axMcTy abo 06r'pyHTOBaHUM HarafbHUMU BiiCbKOBMMM NPUYK-
Hamn',

19 Handbook for the Protection of Internally Displaced Persons. Global Protection Cluster. 2010. P. 140. URL: http://
www.refworld.org/docid/4790chc02.html.
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Taknm unHom, KepiBHi MprHLMMIY MICTATb He nuLe 3060B'A3aHHA Wo40
nosaru (HezamugHi 30608°A3aHHA), a N WNPOKNIA CNEKTP NO3UMUBHUX
30608'A3aHb WOAO 3aXUCTY Ta 3abe3neueHHA npas nognHu BO. KepisHi
NPUHLMNN FPYHTYIOTbCA Ha ICHYIOUMX CTaHAapTaxX NpaBs NoANHW Ta r'yMaHi-
TapHOro NpaBa, BilobparkatoTb YMHHI NpaBusia Ta yTOUHIOIOTb, AK CaMe BOHU
3aCTOCOBYIOTbCA A0 YMOB BHYTPILUHbOIO MePeMiLlleHHs, a He CTBOPIOIOTb
HOBI 3000B'A3aHHA. TakUI NigXig CNPUAB WBUAKOMY Mi>KHapOAHOMY BU-
3HaHHI0 KepiBHUX NPUHLMMIB, MPO O CBIAYUTD IX BCE3pOoCTaloye 3arajibHe
3aCTOCYBaHHA B MeXax HaLioOHaNbHUX NPaBoONopAAKIB KpaiH, AKi 3a3Hanu
BHYTPILIHbOrO NepemilleHHA. BOHN TakoX BU3HaloTbCA 3 6OKY perioHasb-
HUX CUCTEM 3aXMCTy NpaBs JIIOAMHY, y TOMY Ynchni Pagu €sponn.

Y mexax Pagn €Bponu BifCyTHA cneuianbHa KOHBEHLiA, NpUcBAYEHa
npobnemi BHyTPIiLLHbOIO NepemilleHHA, OCHOBHI Nigxoan A0 BU3HAUYEHHSA
06cAry Ta xapakTepy 3060B'A3aHb epXKaBu CTOCOBHO NpaB ntoguHm BMNO
BUKJIaZleHi B pe3osioLiax Ta pekomeHgauiax MapnameHTcbkoi Acambnei
Pagn €sponn ([TAP€E) Ta KomiteTy miHicTpiB Pagu €sponu (KMPE), a Takox
y BignosigHin npaktuui €CMNJ1. OCHOBONONOXHi BUMOIM LWOAO NoBaru 1a
3axucty npas B0 y mexax eBponencbKoro npaBonopAaKy BUKNageHi
y PekomeHdauii Rec (2006) 6 KMPE depxxasam-4neHam ujo00 8HymMpiiH60
nepemiweHux oci6, AKy 6yno cxsaneHo Ha 961-my 3acigaHHi 3aCTyMHUKIB
MiHicTpiB 5 KBiTHA 2006 poKy?.

fIK 3a3HavYaeTbCA B PO3'ACHIOBANIbHOMY MeMOopaHaymi, ua PekomeH-
Jauia nepecnigye Tpyu OCHOBHI 3aBAaHHsA. [To-neplue, BOHa cnpAMOBaHa
Ha 3a0X0YEHHA | CNPUAHHA peani3auii KepiBHUX NPUHLKMIB B AeprkaBax —
uneHax Pagn €sponu. pyrum 3aBgaHHAM ui€i PekomeHaauii € Buxig
3a MeXi «NpocToro nepekasy KepisHux npuHUunis». [PYHTYOUNCD Ha ic-
HYIOUMX CTaHAAPTaX, po3pobneHnx y Papi €sponu, PekomeHpauia nigkpec-
JIIOE BaXkNuBiCcTb Npob6nemun BINO B KOHTEKCTI lopnANYHNX 3060B's13aHb,
B3ATUX AeprKaBamu — uneHamu Pagu €sponu, AKi nepeBuLLyoTb piBeHb
30008B'A3aHb, BifobpaxeHux y KepiBHMX npuHUmMnax. Y 38'A3Ky 3 LM LA
PekomeHgauia MicTUTb NOCUaHHA Ha KOHBEHLi1O NPO 3aXMCT NpaB oaun-
HW i OCHOBOMOJIOXHMX CBOOOS, AKA BUCTYMA€E ePEKTUBHMM iHCTPYMEHTOM
3axucTy npas BINO y €sponi. TpeTe 3aBaaHHA PekomeHaalii Rec (2006) 6

20  Recommendation Rec (2006) of the Committee of Ministers to member states on internally displaced persons. Council
of Europe. URL: https://search.coe.int/cm/Pages/result_details. aspx?ObjectD=0900001 6805d8265. [lus. nepeknaz
ykpaiHcokoto: MpoexT Pagu €Bpony «BHyTpilLHe nepemileHHa B Ykpaiti: po3po6ka TpuBanux pituetb» / Odic Pagm
€sponu 8 Ykpaii. URL: https://www.coe.int/uk/web/kyiv/idps2-ukr# {%2238403717%22: [3]}.
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nosiAra€ B NigBuLLEHHI 06i3HAHOCTI cepep AepKaB-UneHiB WOA0 AeAKMX
nuTaHb, AKi Paga €EBponu BBaXKae 0CO6IMBO aKTyaNbHUMU Y 3B'sA3KY i3
cntyauieto BIMO B €Bponi. 3 uwieto meToto PekomeHaauia nparHe Bigo-
6pa3nTn NepenoBi NPaKTUKK B rany3i 3axXmcTy i LJOMNOMOI BUMYLLEHUM
nepeceneHyam?',

PekomeHpauis Rec2006 (6) BU3Haumna OCHOBHI 3MiCTOBHi 6/10KM LLOA0
3aXMCTy NpaB NIOAMHN BUMYLLEHUX NepeceneHLliB, BKa3aBLly Ha TakKi
0060B'sI3KM fepKaBu:

» nepepnycim, cnigom 3a KepiBHUMY NprHUMNamMu, NiAKPeCoeTbCS,

2

22

Lo, Ha BiAMiHY Bif cuTyaLii 3 6ixkeHUAMY, 3axmcT BIMO Ta ixHix npas,
a TaKoX MocTayvaHHA IM ryMaHiTapHOI JONOMOrM € NePLUIOPARHAM
060B'A3KOM leprKaBy, B AKil Bigbynoca nepemilieHHs (Mpuy LboMy
3a ieprKaBoI0 BM3HAETbCA NPaBO 3BepTaTVCA NO AOMOMOTY A0 MiX-
HapoAHOro cniBToBapucTBa). AK NnokasaHo Bue, Cyn Hanpamy
NoB'A3ye NMTaHHA BiANOBIAaNbHOCTI AepaBu 3 Npo6eMoto prC-
LAVIKUIT, afpKe fep)KaBa MOXe MaTu 3000B'A3aHHA Woho 3abe3ne-
YeHHA NpaB NIOAVHN NULLE B MeXax CBOEI OPUCANKLIT (AnB. cnipaBy
«lnawky Ta iHwi npoTn Mongoswu Ta Pocilicbkoi ®epepadii» (llascu
and Others v. Moldova and Russian Federation) (2004)?2. Lle o3Ha-
Yae, Lo AeprkaBa MaE NMOBHUI 06CAr AK HEraTUBHUX, TaK i NO3UTMB-
HUX 3060B'A3aHb CTOCOBHO B0, AKi NepemicTunNCb Ha KOHTPOJbO-
BaHY Helo TepUTopIto;

3abopoHa AUCKpUMIHALii Yepe3 BMMYLLEHE NepeMilleHHA 3 ypa-
XyBaHHAM 0CO6MBOI yBaru 4o 3axXmcTy OCib, Lo HanexaTb A0 Ha-
LiOHaNbHMX MEHLIVH Ta iHWNX HaNGINbLW ypa3nneBux rpyn Hace-
NeHHs. [lep»KaBy MOBUHHI BXWUTU HANIEXKHWUX | eEKTBHUX 3aX0AiB
[nsi 3a0e3neyeHHs piBHOro CcTaBneHHA Ao BCix BMO, a TakoX 4o HUX
Ta iHLWNX rpoMagsH. Y pe3ynbTaTi LibOro MOXe BUHVKHYTU 3000B'A-
3aHHA PO3MAHYTU MUTAHHSA WOJ0 0COBMMBOro NOBOAXKeHHA 3 BMO
3 ornAAY Ha ixHi NoTpebu (To6To AETbCA NPO 3aCTOCYBaHHA Mo-

Draft Recommendation Rec (2006) of the Committee of Ministers to member states on internally displaced persons. Ex-
planatory memorandum. CM Documents (CM (2006) 36-Add). General Considerations. Council of Europe. URL: https://
search.coe.int/cm/Pages/result_details. aspx?ObjectiD=09000016805d8728.

Case of llascu and others v. Moldova and Russia (Application no. 48787/99) = [Cnpasa «/nawky ma iHwi npomu
Mondosu ma Pocii»]: Judgment European Court of Human rights 8 July 2004 (merits and just satisfaction). HUDOC:
database. URL: https://hudoc.echr.coe.int/eng# {«fulltext»: [«\"CASE%200F%20ILASCU%20AND%200THERS%20
v.9620MOLDOVA%20AND%20RUSSIA\"»], «documentcollectionid2»: [«GRANDCHAMBER», «CHAMBER»], «itemid»:
[«001-61886»]} Mepeknap ykpaiHcbKoto MoBoto: Odpiuilia cmopikka [poekmy Padu €aponu «BHympitHe nepemitijerHs
8 Ypaini: po3pobka mpueanux pitieHe». URL: https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMCont
ent?documentld=09000016806h5966.

16> 1.30608B'A3aHHA Aep)KaBu B CUTYaLlil BUMYLLIEHOTO BHYTPILUHbOIO NEPEeMilleHHS. ..



3UTUBHUX AN, NnpedepeHLinHOro CTaBleHHA J0 BUMYLLEHKX nepe-
ceneHuiB);

» BignoBiaHoO Jo CBOIX 3000B'A3aHb, 3rigHO 3i cTaTTAMM 2 «[1paBo
Ha »KuUTTA», 3 «3abopoHa KaTyBaHHA» Ta 5 «[1paBo Ha cBoboay Ta
0COONCTY HelOTOPKaHHICTb» KOHBEHLUl, fepKaBW NOBUHHI BXUTY
HaneXHux 3axopfis, Wob, 3 ogHoro 60Ky, 3anobirTu giam, Aki mo-
XKYTb MOPYLINTY NPABO BHYTPILLHBO NEPEMILLEHNX OCI0 Ha XKNTTA,
TinecHy HelOTOPKaHHICcTb, cBoboAy i 6e3neky, a 3 gpyroro — edek-
TUBHO PO3C/iAyBaTU MOXIMBI NOPYLUEHHA LINX NPaB;

» BignosigHo fo cTaTTi 8 KOHBEHLT, iKa 3aXMLLaEe NpaBo Ha nosary
[0 NPVBATHOIO i CIMEMNHOIO »KUTTHA, AepKaBy 3000B'A3aHI BXUTA
HaNeXHNX 3ax0fiB 3 MEeTOK CNPUAHHA BO33'€4HAHHIO Cimen, Wo
Oynun po3gineHi BHyTPILLHIM NepeMmilleHHAM;

»  BINO noBuHHi 6yT 3a6e3neyeHi BCiMa JOKYMeEHTaMM, Lo Heobxia-
Hi na epeKTNBHOrO 34iCHEHHSA IXHiX NPaB y AKOMOra KOpoTLWuWii
TePMiH Nicns IXHbOro NepemiLleHHsA, 6e3 BUCYHEeHHA HeobrpyHTO-
BaHMX BUMOT;

P nepkaBu MOBUHHI BXUTW HaNeXHWX MPaBOBUX i MPaKTUYHMX 3a-
xogiB, wo6 BMO mornv noBHOUIHHO peani3yBaTu CBOE NpPaBo
rofloCyBaTU Ha HaLioHanbHKMX, perioHanbHKX abo MicueBux Bu-
6opax;

» BIMO matoTb NpaBO KOPUCTYBATUCS CBOIM MaiHOM 3TiAHO 3 MiX-
HapoAHUM NpaBoM Mpas noAnHU. 3oKkpema, BIMO matoTb npaso
Ha NOBEePHEHHA CBOET BNacHOCTI, Wwo Oyna 3anuviuieHa y 38'A3Ky 3
TXHIM NepeMilleHHsAM (TOOTO NPaBO Ha PECTUTYLIO Y LUMPOKOMY
3HauJeHHi restitutio in integrum). AKLWO BMMYLLEHI NepeceneHui no-
36aBneHi MOX/IMBOCTi NOBEPHYTM CBOO BIACHICTb, TaKa BTpaTa Ma€e
6y TV HaneXHo KOMMEHCOBaHa;

P BUMyLLEHi NnepeceneHLi MaloTb NPaBo Ha 06paHHA OAHOrO 3 Ba-
piaHTiB «cTanux piweHb» (aHrn. durable solutions): nobpoBinbHe,
6e3rneuvHe i rigHe NOBEPHEHHSA [0 BIACHUX NMOMeLLIKaHb abo MicLb
NOCTIMHOIO MPOXKMBAHHA; NepecefieHHA A0 iHWOI YacTUHN Kpal-
HW; Hane)Ha Ta cTinka iHTerpauisa BMO y micuax ixHboro nepe-
MilweHHA. JoTpumytouncb KepiBHux npuHUunie, PekomeHaadin
Rec2006 (6) Bka3ye Ha 3060B’A3aHHA lepKaB BXXMTW BCiX PO3yM-
HUX Ta HeOOXigHWX 3ax0fiB Ans CNPUAHHA peani3alii BUMyLIeHU-
MU nepeceneHuAMN CaMOCTiNHO 06paHOro HUMK BapiaHTa CTa-
JIOro pilleHHs.
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OcTaHHi fBa 610K 3000B'A13aHb AiePKaB PO3KPUBAKTLCA AOKIALHO
y OBOX HAaCTYMHUX HaZi3BMYANHO BaXKNMBUX JOKYMeHTax Pagu €sponu
CTOCOBHO BHYTPILLHbOrO NepemilleHHs, cxBaneHux MAPE: PekomeHoauii
1877 (2009) «3abymi nodu €sponu: 3axucm npas sl00UHU 0cCib, nepemi-
weHuUx Ha mpuganuli Yac» 8io 24 yepsHa 2009 poky?, a Takox Pe3ontouil
1708 (2010) «BupiweHHa matiHosux numaxe bixeHyis i 8HympiwH»0 nepe-
MmiweHux oci6» Big 28 ciuna 2010 poky?* (Tak 3BaHi npuHyunu laynceHa).
OcTaHHA, cepef iHIWOrO, BKa3ye Ha NO3UTUBHI 3000B'A3aHHA feprKaBu
«rapaHTyBaTu BYacHe 1 epeKTUBHE BifWKOAYBAaHHA BTPayeHOro fjo-
CTYny Ta NpaB Ha XXWUTNO, 3eMJII0 1 MAaNHO, 3anuweHi 6ixkeHuamn abo
BMO, He ouiKyloun Ha pe3ynbTaTyi IePEroBOPIB LWOAO BMPILLEHHA 36poi-
HUX KoHNIKTIB abo cTaTycy neBHoi Teputopii» (NyHKT 10.1 Pe3ontouii).
Y 38’A3Ky 3 yum €CIJ1 3 ypaxyBaHHAM npuHyunia [laynceHa Ta npuHyunis
Min’etipy (MpuHumnu OOH BifHOCHO PecTUTYLIi X1TNa Ta MaliHa B KOHTEK-
CTi NOBepHeHHA HixeHLiB Ta nepemiweHnx ocid 2005 poKy) OfHO3HaYHO
CTOITb Ha No3uuii HeobXiAHOCTI BNpOBafXeHHA AepKaBammn MexaHi3MiB
KOMMeHcauil BapTOCTi MaHa, X1Tna, 3emii y BUnagky HeCrnpoMOXHOCTI
3abe3neyeHHa MOXKNBOCTI MOBEPHEHHS A0 HbOro abo y BMNagKy Moro
3HULLEHHA YK NoWKoaKeHHA?. Mpu ubomy Cyf He BUMara€e noBHOT KOM-
neHcauii BapToCTi MaliHa, OfHAaK BMMara€ AOTPUMaHHA NPUHLMMNY PO3yM-
HOCTI Ta CrpaBeAINBOCTI®,

Y uyinomy aHani3 signosigHoi npakTnku Cyay AO3BOMAE BUOKPEMUTHN
TaKi KaTeropii cnpas Ta BU3HayanbHi pilleHHA, AKi CTOCYIOTbCA BHYTPILU-
HbOrO MepeMilLeHHs, 3 YpaxyBaHHAM IOPUANYHKX NPO6em, MOB'A3aHMX
3i 30PONHUM KOHPIKTOM AK NOro NPUYMHOI0: AOKYMEHTYBAHHSA — CMpaBa
«Mo3ep npotn Pecny6nikn Mongosa Ta Pocii» (Mozer v. the Republic of
Moldova and Russia) (2016); epeKTUBHWI KOHTPOJb Ta OPUCAUKLISA —
cnpasu «Kinp npotn TypeuunHm» (Cyprus v. Turkey) (2001), «/loisigy npoTu

23 PACERecommendation 1877 (2009) Europe’s forgotten people: protecting the human rights of long-term displaced per-
sons. Council of Europe. URL: http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-n. asp?fileid=17759&lang=en.
[luB. nepexnag ykpaikcokoto: MpoekT Papu €Bponu «BHyTpiLLHE NepemilueHHa B YkpaiHi: po3pobka TpuBanmx pi-
weHb» / 0dic Papn €ponu B Ykpaiti. URL: https://www.coe.int/uk/web/Kyiv/idps2-ukr# {%2238403717%22: [31]}.

24 PACE Resolution 1708 (2010) On solving property issues of refugees and internally displaced persons. Council of Eu-
rope. URL: http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en. asp?fileid=17814&lang=en. [uB. nepeknas
ykpaikcokoto: MpoexT Pagu €Bpony «BHyTpilLHe nepemileHHa B Ykpaiki: po3po6ka TpuBanux pituetb» / Odic Pagu
€sponu B Ykpaiki. URL: https://www.coe.int/uk/web/kyiv/idps2-ukr# {%2238403717%22: [3]}.

25 [u. poknapHo: MapackeBa K. 3axuct BHYTpilLHbOrO NepemiLLeHnx ocib BiANoBiaHo Ao EBponeiicbkoi KoHBeHLT 3
NpaB NtoAMHI Ta iHWKX cTaHAapTiB Pagu €Bponu: nocibHuk. Xapkis: Mpaso, 2017. C. 22-67.

26 Oepgoposa A.J1. lpaBo BHYTPILLIHLO NepeMiLLieHIx 0ci6 Ha KoMNeHCaL|ito BTpayeHoro, NOLLIKOAXeHOro abo 3pyiiHoBa-
HOrO XUTNa y NpakTuLi €Bponelicbkoro cyay 3 npaB NioAnHu. XypHan esponelicbkozo i nopigHAbHo20 npaga. 2016.
Bun. 4. C.26-27.
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TypeuunHu» (Loizidou v. Turkey) (1995); cimeliHe XNUTTA Ta OOMEXKeHHS
cBOo6OAM NepecyBaHHA — cnpaBa «Kinp npotn TypeuunHum» (Cyprus v.
Turkey) (2001); ciMeiHe XWTTA Ta »KUTIO B KOHTEKCTi MOTY>KHUX CIMENHNX
3B'A3KiB — cnpasa «MeHTew Ta iHWi npoTn TypeuunHu» (Mentes and Others
v. Turkey) (1998); xunTno Ta npmBaTHe XMTTA — cnpasu «CaprcaH NpoTu
AzepbaiigkaHy» (Sargsyan v. Azerbaijan) (2015); «imeinac npotu Typeu-
unHu» (Demades v. Turkey) (2003); agekBaTHe XWTNO — cnpaBu «[loraH Ta
iHWi npotn TypeuunHu» (Dogan and Others v. Turkey) (2004); «tonbma-
MepoBa npotn AsepbangxaHny» (Gulmammaldova v. Azerbaijan) (2010);
couianbHi ninbru BignosigHo go ctatTi 1 [Mepworo npoToKony — cnpasa
«CrekK Ta iHWi npotn CnonyuyeHoro Koponisctear (Stec and Others v. the
United Kingdom) (2005); npaBo Ha oTpuMaHHsA neHcii — cnpasa «[iukyp
npotn YkpaiHu» (Pichkur v. Ukraine) (2013); mexaHi3m BiglwKogyBaHHA
3a BTpayeHy BnacHicTb — cnpasa «KceHigec-ApecTic npoTtn TypeyunHmn»
(Xenides-Arestis v. Turkey) (2005); ocBiTa Ta MOBa HaBYaHHA — crpaBga
«KaTaH Ta iHwi npotn MogoBsu Ta Pocii» (Catan and Others v. Moldova and
Russia) (2012); Bubopui npasa — cnpasa «Asi3 npoTu Kinpy» (Aziz v. Cyprus)
(2004) %7 (02na0 yux piweHs ma cmucauli BUK/IA0 OCHOBHUX NPABOBUX NO-
3uyiti €CI1J10us. y 0ooamky 2).

TakvM YMHOM, CTaHAAPTU NOBaru Ta 3axucTy npas noguHm BMO, cdop-
MoBaHi B Mexax OOH Ta Pagu €Bponu, € EAMHUMM 32 CBOIMW NPUHLMNA-
MW Ta OCHOBHMM 3MiCTOM, B3aEMOY3rOfXEHUMM i B3aEMOJOMNOBHIOIOTb
ofHi ogHMX. 3060B'A3aHHSA Aep)KaBy LWOAO X [OTPMMAHHS Ta BUKOHAHHSA
IPYHTYIOTbCA Ha MiXKHapPOAHOMY MpaBi NpaB NIOANHUN Ta Y3roAKyTbCA
3 MIM. Mpwn ubomy Paga €Bponu 3pobuna HaCTyMHUN KPOK ynepegq, 3a-
6e3neunBLIN IOPUANYHO 0OOB'A3KOBMI XapaKTep Taknx 3060B'A3aHb Ta
MiXXHapOAHO-NPaBOBY BiANOBIAANbHICTb 33 IXHE HEBMKOHAaHHA yepes
BignoBigHe TnymayeHHA KoHBeHUiTy npakTuui €CINJI, pilueHHA AKoro
3aCTOCOBYIOTbCA HaLioHanbHUMY cypamu YKpaiHu sk gxkepeno npasa®.
BignoBigHy npakTtuky €CIJ1 Ta iHwi ctanpgapt Pagn €sponu 3 nuTaHb
BHYTPILIHbOro NepeMilleHHA FPYHTOBHO NPOaHanizoBaHo 3a NigTPUMKU
npoekTiB Pagn €Bponu «locuneHHaA 3ax1cTy nNpas NOAMHY BHYTPIWHbO
nepemiweHunx ocib B YkpaiHi» (y mexax [naHy gin Pagyu €sponu ana Ykpai-

27 [wB. nepeknaz ykpaikcokoto: Mpoekt Papu €Bponu «BHyTpiLLHE nepemilueHHa B YkpaiHi: po3pobka TpuBanmx pi-
weHb» / 0dic Papn €sponu B Ykpaiti. URL: https://www.coe.int/uk/web/kyiv/idps2-ukr# {%2238403717%22: [31}.

28 Xpuctosa . 0. lTo31TvBHI 3060B'A3aHHA iepXaBu B CUTYaLlii BUMYLLIEHOrO BHYTPILLIHLOr0 NepeMmilLieHHs: MiXHapoa-
Hi cTaHgapTu. Haykoeuti sicHuk MixrapodHo2o ymarimapHozo yrigepcumemy. Cepis «lOpucnpydenyis». 2018. Ne31.
C.11-16.
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HU Ha 2015-2027 poku) Ta «<BHYTpilLHE NepeMmilleHHA B YKpaiHi: po3pobKa
TprBanux piweHb» (y Mmexax lMnaHy gin Pagn €sponu ana YKpaiHu Ha
2018-2021 pokn)®.

CraHpapTy npas nogunHu Pagn €Bponn cTaHOBAATL Po3rany»keHy 6asy
LOKYMEHTIB, cepef AKUX € Ti, L0 MaloTb 0OOB'A3KOBUI XapaKTep Ana aep-
aB-uneHiB (KoHBeHUiA Npo 3aXMCT NpaB NOANHN | OCHOBOMOMOMXHUX
cB0O6O[) Ta JOKYMEHTM «M'IKOTO MpaBa», AKi He CTBOPIOOTb KOHKPETHUX
30608B'A3aHb ANA AepKaB-UseHiB, ane MaloTb BaXk/MBe NoJiTUYHE 3Ha-
yeHHs. Y 3HakoBin PekomeHpauii KomiteTy miHicTpis Pagu €sponu (2006)
O[O BHYTPIWHbO NepemilleHmx ocib Big 5 kBiTHA 2006 poKy okpemo
HaroJiIOLEHO Ha TOMY, L0 «BHYTPILLUHBbO NepemilleHi 0cobu MatTb 0CO6-
nuBi NoTpebu Yepes iXHE NepeMilleHHA». BHYTpilWHbO NnepemilyeHi ocobu
B lep>kaBax — uneHax Pagu €Bponu oTprMyoTb 4OAATKOBUM 3aXMCT CBOIX
OCHOBOMOJIOXHMX NpPaB BiANOBIAHO A0 KoHBeHUi, ska 6e33anepeyHo 3a-
NNILAETLCA HaNbINbLW ePeKTUBHUM iIHCTPYMEHTOM 3aXUCTY BHYTPILLHbO
nepemiweHmx oci6 y €sponi*®. OckinbKm BCi AepkaBu — uneHmn Pagu €spo-
nu NpruegHanmca Ao KoHBeHLUii, Ko)KHa OKpema BHYTPILHbO nepemMilieHa
0c006a, WO HanexmTb A0 IPUCANKLIT AepKaBu — uneHa Pagn €sponu, Mae
npaBo Ha 3axMCT yCix npa. i cBobop 3a KoHBeHL €I, AK Le nepeabayeHo
cTatTelo 1, 30Kpema naeTbca Npo NpaBo Ha NOAAHHA iHAMBIAYanbHOI
CKapru go €BponercbKoro cyay 3 npas NIIOAVHM Ha NiACTaBi NOPYLUEHHA
LEPKaBoIo CBOTX MO3UTUBHMX 3000B'A3aHb Y Chepi MpaB NOANHN B YyMOBaX
BHYTPILIHbOrO NepemilleHHA. YTiM epeKTUBHUIN 3aXUCT NPaB BHYTPILLHbO
nepemilieHnx ocié B YKpaiHi 3 ypaxyBaHHAM NpuHUMny cybcmaiapHoCTi
BMMara€ nocnifoBHOro BNpoOBafXeHHsA BiAMOBIAHMX YHiBepCanbHMX Ta
€BPONENCbKNX CTaHAAPTIB y HaLiOHaNbHY CYAOBY NPaKTUKY.

29  Mapackesa K. 3axuct BHYTpilLHbO NepemilieHx ocib BiANOBIAHO A0 EBPONEIICbKOT KOHBEHLi 3 NpaB NOAMHIN Ta
iHWux cTanpapris Pagn €sponu: nocibHuk. Xapkis: Mpaso, 2017. 151 ¢.; BaockoHaneHHa HaLioHanbHOro 3aKoHo-
[aBCTBA YKpaiku CTOCOBHO 3axvcTy NpaB MOAUHU BHYTPILLHLO Nepemituenux oci6 / E. Myi, €. [Ixakomonony,
K. Mapackesa 1a iH.; 3a 3ar. pen. A. Buxpect, I Xpuctosoi. Kuis: K. 1. C,, 2016. 231 c.

30 TapackeBa K. 3axuct BHTPiLUHbO NepemileHnx ocib BianoBiaHo 4o EBponelicbKoi KOHBEHLi 3 NpaB NoAMHM Ta iH-
wmx cTaHpapris Pagy €8ponu: nocibHuk. Xapkis: Mpaso, 2017. C. 15.
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2. Ornag AOKTpUHaNbHMX Nigxopais
Ta Kpawmx NpakTuK WOAO 3aCTOCyBaHHA
npaBa Pagu €EBponu HawioHanbHUMKU cyaamu

PVIHLMM AOTPUMAHHA MPaB JIIOAMHM CTaB OHWM i3 HAPIXHUX Kame-

HiB gianbHoOCTi Pagm €Bponu Big caMoro MOMeEHTY ii 3aCHyBaHHS.

Cratta 3 Cratyty Pagn €sponu 1949 poky BKasye: «KoxHa fepxa-
Ba — uneH Pagn €Bponu BM3HaE NPMHLNN BEPXOBEHCTBA NpaBa Ta NpPuWH-
umn, 3rifHo 3 AKMM KoXKHa ocoba, Aka nepebyBac nig ii opucauklieto,
NOBMHHa KOPWCTYBATKCb yCiMa NpaBaMu NIOAMHM | OCHOBHUMU cBO6OAa-
MW». 3HAYMMICTb NPaB NOANHM NIGKPECNIOETLCA TaKOX i B iHWNX NOJo-
xeHHax CratyTy Pagm €sponu, a B cTaTTi 8 HaBiTb NPOrosioWweHo, Lo
Ceplo3Hi MOpYyLeHHA NpaB NOANHN | OCHOBHIKX cBoboa € NiacTaBoto
ONA NpU3ynuHeHHA abo X AnA no3baBfieHHA AepKaBu-UneHa YneHCTBa
B Pagi €sponu. 4 nnctonaga 1950 poKy fecATb Aeprkas — uneHis Pagu
€ponu nignucanu KOHBEHLit0 Npo 3aXMCT NpaB NOANHN | OCHOBOMOJIOX-
HUX cBob6of, AKa Habyna YMHHOCTI 3 BepecHA 1953 poky, nignncaHTamm
AKoI cborofHi € 47 fep»as., y ToMy uncni i Ykpaida®'. Y npeambyni go KoH-
BeHLiT NPO 3aXUCT NpaB JIIOANHN | OCHOBOMOJMOXKHUX CBOOO AepKaBu-
y4YacHULi cepep iHWOro BUCIOBUAN Te, WO MeToto Paamn €Bponu € focar-
HEHHSA TiCHIWOro €gHaHHA MiX Ti YleHamMu i Wo ogHUM i3 3acobiB gocAr-
HEHHsl Liel MeTn € 3abe3neyeHHs Ta PO3BUTOK MPaB JIIOAMHN 1 OCHOBO-
NONOXHUX cBOOOA, WO NiATBEPANIN 3060B'A3aHHAM FraPaHTYBaTN KOXKHO-
My, XTO nepebyBac€ nif IXHbO PUCANKLiED, NpaBa i cBoboam, BU3HAHI
KoHBeHLUi€o2.

CranpapTv Pagn €Bponu i3 3axmcTy NpaBs NOAVHW, Y TOMY UMChi | KoH-
BEHLif, € YaCTUHOI CYyYaCHOro MiXKHapOAHOro nNpasa Npae NANHU. AK

31 .. goknanHo: fom'en [l. KopoTkmii nyTiBHMK EBponeiicbkoto KOHBEHLi€o 3 npas niognky. JIbgi: Kanbsapis, 2002.
180 c.

32 KoHBeHUif npo 3axuCT NpaB MloAUHN | OCHOBOMONOXHNX CBOOOZ | NPOTOKONM A0 Hei: 36. 3aKOHOAAB. | HOPMAT. aKTiB:
odi. Tekct / ynopaa. 0. B. Manusopa. Kuis, 2012. 120 ¢.
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3a3HauyeHo B [Jonosigi BeHeuincbKkoi KOMicCii Npo imnnemeHTauito Mi>kHa-
POAHMX [OroBOpPIB NPO NpaBa NAMHN B HaliOHanbHe 3aKOHOAABCTBO Ta
npo ponb cygis (gani — Jonoeiab Komicii), cborogHi maiixe BCi gepxasu
€ UfleHaMU Pi3HKX yrof Npo npasa MOAVNHU, MPUAHATUX Ha ro6asibHOMY
piBHi (ocobnmeo B OOH i Mi>kHapoaHil opraHisauii npaui) un B perioHasb-
HUX opraHi3auiax (ocobnmeo B Pagi €Bponu, OpraHisauii AMepUKaHCbKINX
nepxaB i AbpukaHcbkomy cotosi) (MyHKT 12). Xoua 3060B’A3aHHA, WO
MICTATbCA B TaKUX yrofax, MatTb NPUMYCOBY Uy ANA ycix 6e3 BUHATKY
LepKaB-yyacHWLb, Crocobw, y AKi Ui AepKaBu BNPOBaAKyOTb NONOMXeH-
HA yroau y cBoi HaLioHanbHi MpaBoOBi NOPAAKY, CYyTTEBO BiPi3HAITbCA,
KoHBeHLUia Ta NpaKTiuKka €BpPONENCcbKOro cyay 3 npas NIIOAVHW 30PIEHTO-
BaHi Ha Te, Lo BUKOHaHHA 3060B'A3aHb Y cdepi npas NognHy NOKNageHo
Ha HauioHanbHi OpraHy BNagu Aep»as-yyacHuLb, NepeBaXHo Ha Cyaun.

Ane o4yeBMAHO, WO PONb CYAiB Ta iHWMNX OPraHiB y LnMX npouecax 3a-
NeXWTb Bif HaLioHaNbHOI NPaBoBOi pamKK, TOOTO Bifi NPaBOBOro cTaTycy
Ta, AK HaCNigoK, poni KoHBeHLUji y HaLioHanbHOMY MPaBoONOPA[KY 1 MOXIK-
BOCTel, AKi HAJA€ HaLliOHaNIbHe 3aKOHOAABCTBO AJ1A 3aCTOCYBaHHA MiKHa-
POAHVX CTaHAAPTIB NPaB NIOANHU NPV 34iNCHeHHI NpaBocyaaA. KoHBeHUiA
CrnpaBgi 3anuLIAe fepKaBam MOBHY CBOOOAY PO3CYAY B MUTaHHAX 3aC06iB
HecyTb BiAMOBIAaNbHICTb 3a KiHLEBWI pe3ynbTaT iMniemeHTaLii — 3abes-
neyeHHA NpaB NIOANHN Ta eEeKTUBHICTb 1X 3aXMCTY.

AHani3 imnnemeHTauil LOroBOpPiB NPO NpaBa NOAMHN B MeXKax Ha-
LiOHaNbHUX NMPABOBUX PEXNMIB POOUTb MOXKVMBUM BUOKPEMUTU MEBHI
TeHAeHUii Ta dakTopw, AIKi cBigYaTb NPO ponb, 30KpeMa, i KoHBeHLUiT B fo-
roBipHuX geprkaBax: 1) cniBBiAHOWEHHA MiXX Mi>KHAapPOAHOI0 Ta HaLioHasnb-
HOI0 CMCTEMaMU HOPM MpPaBa; CTaTyC AOrOBOPIB Y HaLliOHaNbHIN NPaBoOBIl
cucTeMi Ta IXHE MicLe B iepapxil HOpM NpaBa; 2) npamui (aHrn. direct effect)
Yy onocepenkoBaHUI BNAWB (aHN. indirect effect) goroBopis Npo npasa
NIOAVHM Ta 3aCTOCYBaHHA NOMOXKEHb | MPUHLMMIB LMX [OrOoBOPIB HaLio-
HaNbHMMKM NPaBO3aCTOCOBHMMM OpraHamu, 30Kpema cyfamu, nigcrasm
LbOro 3acToCcyBaHHA Ta Hacnigku. Y [lonosigi Komicii 3a3HavaeTbcs, Wwo
HaCKPi3HUM paKTOpPOM BIINBY MOXe OYTU i «Ky/ibTypa nonepesHboro

33 Report on the implementation of international human rights treaties in domestic law and the role of courts adopted by
the Venice Commission at its 100th plenary session (Rome, 10~11 October 2014) on the basis of comments by Ms Ve-
ronika BILKOVA (Member, Czech Republic) Ms Anne PETERS (Substitute Member, Germany) Mr Pieter van DIJK (Expert,
The Netherlands). URL: https://www.venice.coe.int/webforms/documents/default. aspx?pdffile=CDL-AD (2014) 036-e.
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3aXMCTY KOHCTUTYLIMHMX NPaB», AKa TaKoXK 34aTHa BMMBATK Ha Te, «AK
Came HauioHarnbHi CyAM HamaralTbCA peanizoByBaTy JOFOBOPY NPO Npasa
noanHmy (NyHKT 15 Jonogigi Komicii).

3 TOUKM 30pYy MOHICMUYHO20 NiOX00y Pi3Hi HaLioHanbHi NpPaBoBi CUC-
TEMU PO3MNAJAIOTLCA AK eleMEeHTU robanbHOI MiXKHapOAHO-MPaBOBOT
cucTemu, a npaea Ta 000B'A3KM iHAMBIAIB NOX0AATb 6e3nocepenHbO 3 MiX-
HapOAHOro Npaga, ToMy Mif Yac PPUANYHKX NPOoLeyp Ha HaLioHanbHOMY
PiBHI BOHU MOXYTb 6e3nocepeHbO 3BePTaTUCh 4O HOPM Mi>KHAaPOZHOIO
npasa’. Y Takmx BUNagKax fepKaBu pobNATb 3aCTEPEKEHHS B KOHCTUTY-
LiAx abo 3aKOHaX, AKUMI CaHKLiOHYOTb 3aCTOCYBaHHA HOPM MiXKHapOAHMX
yrog NpAMO Y CBOEMY MPaBOMNopAAKY, a0 BKNOYEHHA MiXKHAPOLHMX JO-
roBOpiB MOXe IPYHTYBaTMCA Ha HEMVCAHMX HOPMaX 3BMYaEBOrO NpaBa Yn
npeuegeHTHOMy npasi (NyHKT 19 Jonosigi Komicii).

Ayanicmuy4Ha koHyenyia nepepbayae, Wo ABi CMCTEMU NpPaBa — MiX-
HapoAHe i HauioHanbHe — € caMOCTIHUMK®, | MiXkKHapogHe npaBo byae
LiATN B pamMmKax HaLioHanbHOI MPaBoBOI CUCTEMU TiNIbKM MicNA TOro, AK byae
«TpaHcpopmoBaHe» B HaLlioHa/IbHe 3aKOHOAABCTBO LUIAXOM BignoBigHOT
npouenypv — Hanuactiwe patudikadii abo aganTtauii. Hanpuknag, Akt Cro-
nyyeHoro KoponiscTea npo npasa ntogunu Big 1998 poky (the Human Rights
Act) iHKOprnopye B 6pUTaHCbKe 3aKOHOAABCTBO MLLE AesKi MONOXKEHHS
KoHBeHLUii: po3gin 1 Lboro 3akoHy BM3HaE fito ctaten 2—-18 KoHBeHLUii, cTa-
Ten 1-3 lMpoTtokony 1 1a ctatein 1i2 MNpoTtokony 6 4o KoHBeHLUil. [pu ubomy
HM3Ka BaXXMBUX CTaTeln KOHBEHLi, Takux AK, Hanpuknag, ctatta 41 wopo
cnpaBeanmBoi catnucdakLii, LM AKToM He Byna iHkopnopoBaHa (NyHKT 23
Jonosiai Komicii).

Ak nigcymoBye BeHeLicbKa KOMICif, Mi>KHapOLHi OroBOpU Npo npasa
NIOAVHN MOXHa JiNCHO Ay»Ke YCNilHO 3aCTOCYBaTH B KpaiHax, Wo AOTPUMY-
10TbCA OyAb-AKOI 3 LUX TEOPIN, TUM Nave, Wo H6araTo KpaiH He BNNCY0TbCA
B >KOZHY i3 LiMX CMCTEM MOBHICTIO, @ pafLLe MaloTb prcn 060X; Lie 0cobnmnBo
CTOCY€ETbCA 3aCTOCOBHOCTI JOrOBOPIB NPO Npasa noanHu (MyHKT 24 [lono-
Bifi Komicii). Takox, Ak MoKasye icTopia, nepexig Big Ayaniamy 10 MOHi3My
4acTo CYNPOBOLXKYETLCA NOMAITUYHUMN TpaHCchopMaLiamu, Tomy barato
KpaiH LleHTpanbHoi Ta CxigHOT €BpONM BKIOYMUAN Y CBOI NPaBOBi MOPAAKM

34 A general introduction to the ECHR. Distance Learning Course on Anti-Discrimination Issues. Council of Europe.
URL: http://help.ppa.coe.int/course/view. php?id=185.

35 Teopia pepxasy i npasa: nigpyunuk / 0.B. Metpuwmn, C.M. Morpe6Hak, B.C. CMopoauHCbKMiA Ta iH.; 3a pea.
0. B. MetpuwuHa. Xapkis: Mpago, 2015. C. 185.
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efleMeHT! MOHI3My NicnA NagiHHA KOMYHi3My HanpukiHui 1980-x pokis
(nyHKT 16 Jonosigi Komicii).

Hep»kaBu no-pisHOMy BM3HauvaloTb Micue KoHBeHLUiT B iepapxil Bnac-
HUX HOPMAaTUBHO-NMPaBOBUX aKTiB. [leAki Aep>kaBu HafjatoTb KoHBeHLUil
KOHCTUTYLMHOrO CTaTyCy, TO6TO NPUPIBHIOIOTD ii 3@ IOPUANYHOK CUNIOKD
[0 KoHctuTyuii. Tak, B ABCTpii KOHBEHUiA Ma€e cuny KOHCTUTYULINHOrO 3a-
KOHY, X04a «NPUXWUbHICTb A0 KOHBEHLIT He MOXe BMMNpaBAaTy MOPYLUEHHA
KoncTuTyuii». Y «cnpasi MinTHepa» (Miltner case) KoHctutyuinHun Cyg
ABCTpIl nigKpecnns MOXKNMBICTb BIACTYNY Bif cyaosoi npaktuky €CMJI,
AKLLO CNigyBaHHA Helo CNPUYUHNUTL NopyLueHHA KoHcTuTywii*e.

Y 3aKOHOABCTBI AeAKUX AepKaB BCTaHOBIOETbCA npiopumem KoH-
8eHUuii neped HOPMAMU HAUiOHAIbHO20 3dKOHO0AsCcmMad. Y Taknx Bunagakax
He3aneXHo Bif Toro, un KoHBeHLis iHKopropoBaHa wiaxom patudikauii
(bonrapis, YkpaiHa) abo BOHA 3aCTOCOBYETbCA B MPaBONOPALKY Hanpsmy
(benbria, ®paHuia, Higepnanan Ta Lsenuapia), KoHBeHLia mae npiopuTeT
HaZJ MONIOXKEHHAMM HaLlioOHaNbHOro 3aKOHOAABCTBA, WO il cynepevarb.
[Homi pobNATbCA 3acTepPEKEHHA Npo Te, Wo KoHBeHLis Mae npiopuTeT
Haf YNHHVMM Bif Oy b-IKOT ATV HOPMATUBHO-NPABOBUMY aKTaMU, HaBiTb
po il patndikadii; Togi KoHBeHLiA Ma€e Binbluy cuny, Hix 3BMYaliHe 3aKo-
HOZABCTBO BHac/iAOK NpuHUuny lex posterior derogat lege priori (y pasi
BUHWKHEHHSA HEBIAMNOBIAHOCTI MiX ABOMa MOJIOXKEHHAMMN OJHAaKOBOIO
piBHA B i€papXii HOpM i€ Te, Ake Habyno YNHHOCTI Ni3Hiwwe)* .

MNpaBoBi paMKn Ta topranyHa cuina KoHBeHLUIT AK Mi>KHapoAHOT yroan
npo npasa IoANHN CTBOPIOIOTb NepefyMOBU ANA MPaKTUYHOTO BMINBY
KoHBeHLii B HaLioHanbHOMY NPaBonopAAKY, AKNN, AK y>Ke 3a3Havanochb,
MoXe 6y Tv NpAMUM Ta Henpamum. «Mpamuia Bnnue» (direct effect) KoHseHuii
[a€ 3MOry HalioHanbHOMy cyay 6e3nocepefHbO 3aCTOCOBYBATU MiXHa-
POAHI HOPMK, O MOXe NPX3BECTU JO TOrO, WO HOPMa HalioOHaNbHOro
3aKOHO[,AaBCTBa, AKa He BiANOBIJa€ MiXkHapOAHOMY NpaBy, CTaHe He3aKOoH-
Hoto (y xopi nepeBipku «contrdle de conventionnalité») (nyHkT 29 Jonosigi
Kowmicii). Cynu benbrii, bonrapii, ®paHuii, Himeuunnu, Lseuii, HinepnaHgis,
MNopTyranii HanpAMY 3aCTOCOBYIOTb NOMOXKeHHA KOHBeHLT Ta iIT IpOTOKONIB.

36 A general introduction to the ECHR. Distance Learning Course on Anti-Discrimination Issues. Council of Europe. URL:
http://help.ppa.coe.int/course/view. php?id=185.

37 Inbyenko |. M. ImnnemeHTaLia KoHBeHLii npo 3axvcT npaB NtofMHY i 0CHOBOMONOXKHUX CBOOOA Ta NpeLiefeHTHOro
npaBa €Bponeiicbkoro Cyay 3 NpaB NIOAMHI: MiXHAPOAHO-NPaBOBUI aHaNi3 NPaKTUKN AepxaB. Haykosuli 8icHuK
Junnomamuyroi akademii Yipaiu. 2009. Bun. 15. C. 315. URL: http://nbuv.gov.ua/UJRN/Nvdau_2009_15_42.
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HatomicTb 6arato KpaiH CxigHoT €Bponu foBipunn GYHKL 0 KOHTPOSIO
KOHCTUTYLiNHUM CYAaM, y pe3ynbTaTi YOro BOHU NEBHOI MipO0 3MOrnun
LOCArTY BiNOBIAHOCTI Mi>K NepeBipKOI0 Ha KOHCTUTYLIMHICTb | KOHTpONEM
contréle de conventionnalité. TakoX y Lyx fepaBax KOHBEHLiA aKTUBHO BU-
KOPWCTOBYETbCA AK BaXKNNBUI [OMOMIXHUA FepPMEHEBTUYHNI IHCTPYMEHT
ANA TnymayeHHA KOHCTUTYyUT.

B ITanii KOHCTUTYLiNHWI cyd peKomeHaye cyaaam 3aranbHuX Cyais, AKi
YNOBHOBaX@eHi 3aKOHOM He 3aCTOCOBYBaTM BHYTPILLHE NPaBo, WO cynepe-
ynTb KoHBeHLUii (i BignosigHa npakTika Oyna NeBHO Mipoto y»Ke NoLumpeHa
cygamum), HanNpPaBAATY NonepeaHi 3anuTy NPO KOHCTUTYLINHICTb 10 KOHCTU-
TyuinHoro cygy. [Tpy ubomy KOHCTUTYUinHWIA cya ITanii BBaXae, WO 3 TEKCTY
iTanincbkol KoHcTuTyuii Bunnneae ctatyc €EKMNJ Ak «<nocepefHNLIbKOT HOp-
MW, Wo nepebyBae «Ha NiBAOPO3i O KOHCTUTYLINHNX i 3BUYANHUX HOPM».

Y nesknx geprkaBax, 0co6/MBO B TUX, LLLO HaNleXaTb YN TSXKIIOTb JO CuC-
TeMn npeuefeHTHOro npasa, HopMn KoHBeHLIT Yepes ix iHkopnopaduito
OTPVIMYIOTb CTaTyC HaLliOHaNIbHOMO 3aKOHY. XapaKTepHUM NPUKNagom € AKT
npo npaga nognHu 1998 poky (aHrn. the Human Rights Act), AKMM 4acTKOBO
iHKoprnopoBaHo KoHBeHLUio B HaLlioHanbHe 3aKOHOAABCTBO. binbw TOro,
cTatTa 4 AKTa Nnpo npasa noanHKN 1998 poky Haflae MOXIUBICTb CyAam
OrosnioLyBaTh NPO HEBIAMOBIAHICTb KOHBEHLIMIHMM NpPaBaM NOJIOXKEHb Mep-
BVMHHOIO 3aKOHOAaBCTBa B Pa3i BUHUKHEHHSA TaKoro («dekiapayia Hegiono-
8idHoCcmi»), a cTatTA 10 AKTa, AIKa LO3BONAE MiHicTpy | BennuHocTi, AKWo €
Baromi nigcraBu, BHOCUTM TaKi MOMpaBKu [0 3aKOHOAABCTBA, LU0 BiH BBaXa€
3a HeoOxifHe, o6 N036aBUTUCb HECYMICHOCTI MiX HaLliOHaNnbHMM NPaBOM
Ta KoHBeHUieo®. Mpu ubomy y cTaTTi 3 AKTa Npo npasa noguHu (Human
Rights Act) BKa3yeTbcA Ha HEOOXiAHICTb iIHTEpMPeTYBaTV BHYTPILLHE NPaBO
«HACTINbKN, HACKINbKM Lie MOXJIMBO» BifMOBiAHO A0 NonoeHb KoHBeHLil.
Ane dakTnyHi 06CTaBUHYM CBiAYaTb NPO Te, Lo 6puUTaHCbKi cyan fosoni pe-
TeNbHO CMiBBIAHOCATb NpeLuefeHTN HaUioOHaNbHWX CYAiB Ta EBPONENCbKOro
cyay 3 npaB NOAVHK, Hagatoum nepesary nepwum (cnpasm «Micbka Paga
MaHnuecTtepy npotu MiHHOK» (Manchester City Council v. Pinnock) (2010
Ta «JloHJOHCbKKI 6opo Xappoy npoTtu Keasi» (Harrow London Borough
Council v. Qazi) (2003). Y geakunx BunagKax pilleHHA EBPONenNcbKoro cyay
3 NpaB JIIOAVHN BUKIMKaNM HeJpyxHo odilinHy peakuito CnonyyeHoro
KoponiscTtga: 30Kkpema, cnpasa «OTmaH (Aby Kataga) npotu CnonyyeHoro

38  Human Rights Act 1998. URL: https://www.legislation.gov.uk/ukpga/1998/42/schedule/1.
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KoponisctBa» (Othman (Abu Qatada) v. United Kingdom) (2012) asHo
cynepeunna mirpauiniHin nonituui Benvkoi bputanii®®.

Y HimeuuuHi KoHBeHUis 6yna patdikoBaHa siK 3BMYAHUI 3aKOH, L0
[,Aa€ MOXNUBICTb BiACTYNaTW Bifi HET LUAAXOM NPUAHATTA By b-AKOrO iHLIOrO
3BMYAMHOIO 3aKOHY, i BOHa GOpManbHO He MOXe CNY»KUTK AK CTaHZapT
KOHCTUTYUiNHOro nepernagy. KoHctutyuia HimeuunHu (ctatTi 23 i 24)
3000B'A3ye cynniB HauioHanbHUX CyfiB ypaxoByBaTu npaBo KoHBeHUil
Ta npakTnky Cyfy, a TakoX iHTeprnpeTyBaTy BHYTPILLUHI HOPMU Y IXHbOMY
CBIiTNi, ane TiNbKK AKLWO Le MOXMBO (i3 3a3HaYeHHAM NMPUYNH, AKLLO TaK
3pobuTn He 3mornn). MNpote GepepanbHum KoHcTuTyUinH1Mm cygom (OKC)
y pilwenHi (nicna BuHecenHa ECMJ piweHHA B cnpasi «Mbopriosio npoTu Hi-
MeuumHu» (GOrglll v. Germany) (2014)) 3anpoBagkeHe 06MeXXeHHA LWoAo
BEPXOBEHCTBa NOSIOXKeHb KOHBeHLii: 3 TOUKM 30py npeameTHOI — KOHBeHUiA
He NOLUMPIOETLCA Ha CiMelHe NpaBo, iIMMIrpaLiiHe 3aKOHOAABCTBO | 3aKOH
NPO 3axMCT 0COBMCTOCTI, Ta 3 TOUKM 30pY BifNoBiZHOCTI KOHCTUTYUIT - Bpa-
XyBaHHA KOHBEHLiT € MOXIMBMM [0 TiEl MEXi, 10 SIKOT Lie He OOMEXKYE iHLINX
npas*. Lli ) cami npaBuna ctocytoTbca i piweHb €CMJ, xoua OKC neseH,
L0 ileprKaBHi OpraHu BRaau i Cyay NOBMHHI NPUHLMNOBO NparHyT 4o iH-
Terpauii octaTouHmx piweHb ECMNJT o HiMeLbKOI 3aKOHOAABYOI CUCTEMM Ta
MOBWHHi iX 3aCTOCOBYBATH, a BifCTYN Bif pilleHb Ma€ 6y T O6rpyHTOBAHUN,
iHaKLUe 3aABHMK MOKe NoAaTV! KOHCTUTYLIHY CKapry i3 aprymeHTaLi€to, Lo
noro abo i «<napanenbHi dyHAameHTanbHi NpaBa, rapaHToBaHi KoHCTUTYLiE
HimeuunHu, 6yno nopyLueHo yepes HeBUKOHaHHA pileHHA ECMNJT (MyHKT 101
Honosigi Kowmicii). Mpn ubomy BapTe yBaru Te, Wo HiMeuurHa HanexumTb
[0 unca HebaraTboX lepaB, Ae 3aKOHOAABCTBO Nepefbayace MOXKMBICTb
NOBTOPHOIO BiAKPUTTA NPOBafXeHHA Nic/iA BCTAHOBJIEHHA NOPYLUEHHA
3 60ky ECIJ1 - y KpMiHanbHOMY MPOLIEC], @ TAKOX B afMiHICTPaTUBHOMY
Ta umBinbHoMmy (guBe. nyHKT 35 [Jonosigi Komicii).

Mpuknag HimeyunHy nokasye, Lo imnnemeHTaLii JOroBopis Npo npasa
NIOAMHN Ha HauioHaNbHOMY PiBHI, 30KpeMa KoHBeHL i, CnpuAe TaymayeH-
HA HaliOHanbHOro 3aKOHOAABCTBA 3 YpaxXyBaHHAM BiANOBIAHNX NOMO-
»EHb LUX JOTrOBOPIB, LLO HA3MBAETLCA «<HENPAMUM 8NJIUBOM», AKNIN MOXKe
yCriWHO AOMOBHIOBATY «NpAMUL 8N/1UB» YN HABITb OYTY anbTEPHATUBOIO

39 Taries C.P, Ma3yp M. B. MpaBo Ha BinbHi B16opK B pilueHHAX EBponeiicbKoro cyay 3 npas ntofunku // BepxosHuii (yg
Ykpaiku: inpopm. cepsep. URL: http://www.scourt.gov.ua/clients/vs.nsf/3adf2d0e5268d76¢2256c080037bac9/b97a
66e79fba7¢99c22576€80031f65d?0penDocument.

40  Order of the Second Senate of 14 October 2004. 2BvR 1481/04. URL: http://www.bundesverfassungsgericht.de/
SharedDocs/Entscheidungen/EN/2004/10/rs200410 14_2bvrl48104en.html.
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nomy (NyHKT 32 lonosigi Komicii). Taki MOXKNMBOCTI MOXKYTb BUMIMBATY 3
KOHCTUTYLIMHMX nonoxkeHb (Icnanisa, PymyHis), 3akoHOAaBYMX NONOXKeHb
(CnonyueHe KoponiBCTBO) Ta NPaKTUKN KOHCTUTYLiNHUX cygiB (ITania Ta
HimeuunHa). ¥ Jonosigi Komicii cnywHo HaronowyeTbcA Ha BaXKNMBOCTI
HaABHUX crielianbHMX MPaBOBUX NOJIOKEHD, O CIPUAIOTb 3aCTOCYBaHHIO
pilweHb €BponencbKoro cyay 3 npas NtoanHu (MyHKT 33 Jonosiai Komicii).
CynepeyHOoCTi MiX HaLlioHaNbHUM i MiXXKHapOAHVM 3aKOHOABCTBOM MOXHaA
3MEHLUMTM LWIAXOM «rapMOHi3aLii» TnymaueHHs (MyHKT 32 lonos.igi Komicii).

Y MNpakTnyHOMy NocibHKKyY, BuaaHomy BepxoBHum komicapom OOH
3 Npas AAMHNL Yy chiBnpaui 3 MixHapogHOo acouiali€to agBoKarTis, Ha-
rofIOLYETbCA 0COBMMBO Ha TOMY haKTi, LLIO fOrOBOPU NPO Npasa NogNHN,
yKnafeHi 3 MeToto 3abe3neyeHHs eGeKTUBHOMO 3aXMCTy NpaBs JOANHN,
HabyBaloTb 0CO6MBOro 3HaYEHHA Nif Yac NpoLecy TNYMayeHHsA: NoAc-
HIOKOUM 3MICT NONTOXKEHb AOTOBOPY NP0 Npasa JOAUHN, CyaAAM HeobXigHO
B3ATW 32 OCHOBY TeNeOosIorivYHN Ta LiNiCHUI iHTepnpeTauinH1i nigxoau,
LUYKalouU TIIyMaYeHHs, AKe NOBayKa€ npasa Ta iHTepecu NIIOANHM, a TAKOX €
NOTiYHMM Y KOHTEKCTi JoroBopy B winomy*'. Hanpuknag, 3rigHo 3 nosuuieto
KoHcTutyuinHoro cygy lcnanii, icnaHcbKi cyani MOXyTb He 3aCTOCOBYBaTH
NONOKEHHA HaLioOHaNbHUX 3aKOHIB, WO CynepeyaTb Mi>KHapO4HUM A0-
rosopaM. Cam KOHCTUTYLIiNHWIA Cyd NPOAEMOHCTPYBaB CBOI FOTOBHICTb
6paTtn go yeary KoHBeHLUiO AK Mi>KHapOZAHY yrogy npo rnpasa JIloanHM
yepes ctatTio 10.2 KOHCTUTYULIT, AKa BU3HAE, WO HOPMUN MIXXHAPOAHOIO
npasa 3abe3neuyloTb TNYMaueHHs Y chepi 3aCTOCYBaHHA KOHCTUTYLINHNX
NonoeHb, NOB'A3aHNX 3 NpaBaMy NOANHN. KOHCTUTYUINHWIA Cyq, IcnaHii
nigkpecnus, wo piweHHa ECMNJT matoTb Tinbku «potestad declarativa» (de-
K/1apamugHy cuJsly) Ta He LiloTb y NpaBoBOMY pexkuMi IcnaHii. OgHak HUM
6yno BUpiLleHo, Lo icnaHCbKi opraHu Bnaaw, 3okpema cyau, 3060B8’A3aHi
TAYMAuUTK iCNnaHCbKe 3aKOHO4ABCTBO BignoBiAHO A0 LMX pilleHb, 0CO6-
NINBO KONM MAETbCA NPO TAYMAUYeHHs dyHOAMEHTANbHUX NpaB, AKi TaKOX
rapaHToBaHi KoHcTuTyui€to lcnanii*.

Y KpaiHax banTii KOHBeHLiA BBaXKAETbCA «AXKePENOM HaTXHEHHA»
ana GopmyBaHHA HaLiOHaNIbHOTO (30KpeMa KOHCTUTYLINHOIo) NpaBa, i KOH-
CTUTYLINHI CyAn LUMX KpaiH 3BepTanncb A0 Hei Le A0 BU3HAHHA IPUCANKLIT

41 Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors and Lawyers / Office
of the High Commissioner for Human Rights in Cooperation with the International Bar Association, 2003. 885 p.

42 Icnancokuit KoHcTuTywiiinuii cyp, Fuentes Bobo v Public Prosecutor and Television Espariola SA (cnpaga ®yenmeca bo6o),
anenavjiie piwenHa Konctutyuiitoro cypy, N° 197/2006; ILDC 997 (ES 2006) 3 nunts 2006 poky, nyHkti 31-34.

2. Ornap [OKTPMHANbHUX NiAXOAIB Ta Kpalmx NpakTuK... » 27



€CMNN: y Nutei i B JlaTsii Cyg YiTKO NOroAnBCSA B3ATK Ha cebe 3060B’A3aHHsA
LOA0 3acToCyBaHHA npakTukn Cygy, HaBiTb Npu iHTeprpeTawii BNacHoi
KoHcTuTyuii. BepxoBHun cyp EcToHii npamo BusHas npioputet KoHBeHLUiT
Haj HauioHaNbHMM 3aKOHOABCTBOM i BNacHUI 060B’A30K BpaxoByBaTK
npakTrKy Cyay. BepxoBHi cyam KpaiH MiBHiYHOT EBpONY BU3HaNM 0CO6NMBY
ponb nonoxeHb Cyay, NpuainAoym LbOMy peXkumy CBOro pogy npioputeT-
He TNyMayeHHsA | BUKOPUCTOBYIOUM €EAVHY iHTepRpeTaLito i HenpAMnin BNANB
Lli€l OKTPUHM, OO YHUKHYTU KOHCTUTYLINHKX KORI3il Mi>K HaLiOHaNbHMK
Ta 3araJibHOEBPOMENCHKUM NMPaABOM.

BeHeuiicbKa KOMiCiA HAaronoLwye, LWo 3HayYHa KifbKiCTb Aepxas npui-
HAMW cnevianbHi 3aKOHU, Wo6 YMOXKANBUTY iMNIEMEHTALLiI0 Mi>KHapOAHWX
[OroBOpIB NPO Npasa NoANHY B HaLliOHasIbHe 3aKOHOAABCTBO Ta YHUKHYTU
NoBTOPIOBaHKX cnpaB. OCO6IMBO BaXKNMBOK CTOCOBHO LIbOTO € HAABHICTb
cneuianbHMX MPaBOBUX MOJSIOXKEHD, WO CAPUAIOTb 3aCTOCYBAHHIO PillleHb
Cyny (nyHkT 33 Jonosigi Komicii). 3a BigCyTHOCTI UiTKMX JOKYMEHTaNbHUX
MOMOXeHb (KOHCTUTYLINHIKX YM 3aKOHOAABUMX) 000B'A30K iHTepnpeTyBaT
HalioHanbHe 3aKOHOAABCTBO Y CBiTNi KOHBEHLiT MOXe iHOAI BUXOANTH i3
CYAOBOI MPAaKTUKN KOHCTUTYUINHOrO Cyay.

Y uinomy HabinbL NepcnekTUBHNM BUAAETLCA NOEQHAHHA ABOX Nig-
XOAiB: «<NPAMOro BNAMBY (Aii)» Ta BepXOBEHCTBa Mi>kHapOA4HO-MPaBOBUX
3060B'A3aHb», @ TAKOXK «MPUHLMMY HeNPAMOT fii» (Konu cyan BU3HaTb
NpaBWno iHTeprpeTaLil, 3a AKMM HauioHasnibHe NpaBo TNYMavnUTbCA Bigno-
BiJHO 4O Mi>KHAapPOAHMX 3000B'A3aHb)*.

43 [Jwe.: Xpuctosa I. 0. Mo3utueHi 30608'A3aHHsA aepaBu y chepi NpaB NIOAVHI: CyuacHi BUKINKN: MOHorpadia. Xap-
Kig: Mpaso, 2018. 680 c.
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3. OpuaunuHi nigcTaBn 3acToCyBaHHA Mi>KHapOAHUNX
HOPM NpOo NpaBa NIANHN B YKpaiHi

ianoBigHO Ao yacTuHK 1 cTatTi 9 KoHCTUTYUiT YKpaiHN YNHHI MiX-

HapopfHi JoroBopw, 3rofa Ha 060B’'A3KOBICTb AKUX HagaHa Bepxos-

Hoto Papoto YKpaiHuy, € YaCTMHOI HaLiOHaNbHOro 3aKOHO4aBCTBa.
Omxe, KoHcTuTyuia YKpaiHu y cTaTTi 9 dikcye CyOKOHCTUTYLINHMIA cTaTyC
YMHHKX Mi>KHaPOAHUX AOrOBOPIB, paTidiKoBaHMX NapaMeHTOM, a yKa-
AEeHHA MXKHapoAHUX [OroBopiB, AKi cynepeyatb KoHCTUTYLIT YKpaiHu,
MOXKNMBe B YKpaiHi nviwe nicna BHeCeHHA BignoBigHUX 3MiH o KoHCcTu-
Tyuii YKpaiHu.

lany3eBi KogeKcu YKpaiHu, a TakoXK iHLWi 3aKOHW HagatoTb HOPMaM YMH-
HUX MiXXHapPOAHUX AOrOBOPIB Ta MiXXHAPOAHWX CTaHAAPTIB PONb AxKepen
perynioBaHHA CyCninbHUX BIAHOCUH y BiANOBIAHUX chepax CycninbHUX
BifHOCKH (KpuMiHanbHUI Kogekc YKpainu, LuBinbHWI KogeKkc YKpaiHu,
focnogapcbkuii NpouecyanbHUn Kogeke YkpaiHu, LUnsinbHnn npouecy-
anbHUI KoAeKc YKpaiHu TOLO).

KoHBeHUia Npo 3ax1cT npas NoANHN | OCHOBOMOMOXHMX cBO6OS Byna
nignucaHa YkpaiHotoo 9 nucrtonaga 1995 poky, patndikosaHa 17 nunHa
1997 poky Ta Habyna topugnuHoi cunn 11 BepecHA 1997 poky. 3aKoHOM
npo patudikauito KOHBeHLii Mpo 3aX1CT NpaB JIIOANHN | OCHOBOMOMOMXHMX
cBobop 1950 poky, YkpaiHoto Takox 6yno patudikosaHo lMNepLumii npoTokon
TanpoTtokonn N2 2,4, 7,11 go KoHBeHuii. 3rogom YkpaiHoto 6yno patmoiko-
BaHo NpoTokon N2 6, AKNI CTOCYETbCA CKaCyBaHHA CMEPTHOI Kapu, MPOTo-
konn N2 12 Ta N 14, a HanpukiHLi 2017 poky YKpaiHoto 6yno patudikoBaHo
Mpotokon N2 15 Ta lMpoTtokon N2 16. Ik Bigomo, MNpoTtokonom N2 15 nocuneHo
ponb npuHumny cybcumpiapHocTi KoHseHuii Ta Cyay Wwono HalioHanbHoro
MexaHi3my 3abe3neyeHHs nNpas i cBo6OM, L0 rapaHTyoTbCA KOHBEHL i€
Ta MPOTOKONaMU [0 HE, | AepKaBu KOPUCTYIOTLCA NPU LibOMY CBO60OL010
po3cyay, Harnag Wwoao peanisauii AKoro 3gincHoeTbca Cyaom, CTBOPEHUM
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Ha nigcTaBi KoHBeHUii. [poTokonom N2 16 go KoHBeHLUii 6yno 3anposa-
OXKeHO MOXIJIUBICTb ANA BULLUX CYAOBMX YCTaHOB Brucoknx [lorosipHmx
CropiH 3BepTatuca go Cyay Woao HagaHHA KOHCYNbTaTUBHMX BUCHOBKIB
3 NPUHLMMOBUX MUTaHb, AKi CTOCYIOTbCA TAYMaueHHA abo 3aCTOCYBaHHS
npas i ceo6on. Patndikytoun uen MNMpoTtokon, YKpaiHa BU3Hayana, Wwo Hai-
BULLMM Cy[,OM, BU3HaueHM ana uinen NMpoTtokony N2 16, € BepxosHui Cyga.

3rigHo 3i cTaTTeto 17 3akoHy YKpaiHu «[1po BUKOHaHHA pilleHb Ta 3a-
CTOCYBaHHA NPaKTUKM €BPOMNENCbKOro cyay 3 Npas NoAnHM» Bif 23 NOTOro
2006 poKy* cyou 3acmocosyroms npu po32/1:a0i cnpas KoHeeHyito ma npak-
muky Cydy (BCto loprcnpyaeHLito EBpoNencbKoro cygy 3 npas JIOAUHN Ta
€BponencbKoi KOMICii 3 NpaB NoANHN) SK 0Xepesio npasd. Lie nonoxeHHs,
HanpuKnag, BiATBOPIOETbCA Y YacTuHi 4 ctatTi 10 LlnBinbHOro npouecyanb-
HOro Kopgekcy YKpaiHu, fie BKkasyeTbcs, Wwo Cya 3aCTOCOBYE Npu po3rnAgi
cnpaB KOHBEHLit0 MPo 3aXMCT NpaB NOAMHM | OCHOBOMOMOXKHMX CBOOOS
1950 poKy i npoToKoNM 0 Hel, 3rofly Ha 060B’'A3KOBICTb AKNX HafaHO Bep-
XOBHot0 Papioto YKpaiHu, Ta NpakTnky €BponencbKoro cyay 3 Npas NioguHu
AK ApKkepena npasa. Kogekc agMiHiCTPaTMBHOIO CyfOUNHCTBA YKpaiHW Ta
KpumiHanbHM npoLecyanbHU Kogeke YKpaiHy NpAMO BKasyoTb Ha Te, Lo
CyOM 3aCTOCOBYHOTb MPUHLMMN BEPXOBEHCTBA MpaBa 3 ypaxyBaHHAM Cy10BOI
NPaKTKN EBPONENCbKOro cygy 3 npas MoAnHW. 3aKoH YKpaiHu «[1po 3a-
nobiraHHA Ta NPOTUAi0 JOMALLHbOMY HAaCUNbCTBY»* Bif 7 ciuHA 2018 poky
3aKpinnioe rapaHTii nocTpakaanm ocobam 6e3neKun Ta OCHOBOMOOXKHIX
npas i ceoboA NIOAVHM | FPOMafAHNHA, 30KpeMa NpaBa Ha KUTTA, cBoboay
Ta 0CO6MCTY HeJOTOPKaHHICTb, Ha NOBary Ao NPUBATHOrO Ta CiMeNHOro
XWTTA, Ha CNpaBesnBUI Cya, Ha MPaBOBY AOMNOMOrY, 3 ypaxyBaHHAM
NPaKTUKN EBPONENCbKOro Cyay 3 Npas JIOAQUHMN.

3aKoH YKpaiHu «[po 3abe3neyeHHs npas i cBO6OA BHYTPILLHBbO Nepe-
MileHux ocib» Big 20 »oBTHA 2014 poky*® y cTaTTi 2 «[apaHTii LOTPMMaHHA
npas i co60A BHYTPILLHBbO NepeMilLeHIX OCiB» BKA3YE, Lo YKpaiHa BXKUBaE
BCiX MOXNMBUMX 3axofiB, nepeabaueHunx KoHcTUTyLi€to Ta 3akoHamMm YKpa-
THW, MiXXHAPOOHUMU 002080pamu, 3200d Ha 0608’A3K08ICMb AKUX HA0AHA
BepxogHoto Padoto YkpaiHu, oo 3anobiraHHA BUHUKHEHHIO NepefyMoB

44 Tpo BUKOHaHHA piLLeHb Ta 3aCTOCyBaHHA NPaKTUKM EBPONEIACbKOro Cyay 3 NpaB NtoANHM: 3aK0H YKpaiu Bid 23 nioT.
2006 p. N2 3477-IV. URL: https://zakon.rada.gov.ua/laws/show/3477-15/card6#Public.

45 Mpo 3ano6iraHHA Ta NpoTMAiK A0MALIHBOMY HaCUNbCTBY: 3aKoH Ykpainu Big 7 civ. 2018 p. N2 2229-VIII. URL: https://
zakon.rada.gov.ua/go/2229-19.

46  MNpo 3a6e3neyeHHa npaB i cBOOOZ BHYTPILLHBO NepemiLLiernx ocib: 3akoH Ykpaitm Big 20 xo8T. 2014 p. N2 1706-VII.
URL: https://zakon.rada.gov.ua/laws/show/1706—18.
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BMMYLLIEHOIO BHYTPILLIHbOrO NepeMillleHHs 0Cib, 3aXUCTy Ta JOTPUMAaHHSA
npas i cBo60 BHYTPILHbO NepemiLleHNX 0Cib, CTBOPEHHA YMOB AnA A0-
6POBINbHOr0 NOBEPHEHHSA TaKNX OCI6 O NOKUHYTOro MiCLLA MPOXKUBAHHA
abo iHTerpauii 3a HOBUM MicLIEM MPOXKNBAHHSA B YKpaiHi.

CyTTeBe 3HaUEHHA ANA PO3YMiHHA BuMLLe3a3HauYeHNX 3aKOHOA4aBYMNX
BMMOT Ma€ NocTaHoBa Buwioro cneuianizoBaHoro cyay YKpaiHu 3 po3rnagy
LMBIIbHUX | KpUMiHanbHKX cnpas «[1po 3aCTOCYBaHHA CyAamm Mi>KHaPOAHNX
ZoroBopiB YKpaiHv npu 34ilNcHeHHi npaBocyana» Big 19 rpyaHa 2014 poky
N@ 13, sika 36epira€ CBOI UYMHHICTL*, 30KpeMa Taki il MOTOXKEHHS:

1) HOPMU MiXKHApPOAHMX AOroBOPIB YKpaiHU, AKi 3aKpPinaoTb
npasa JIIAMHN Ta OCHOBOMOJOXKHI CBOOOAM MiANAraloTb 3aCTOCYBaHHIO
CyAOM AIK HOpMM NPAMOI Jil;

2) npu TNyMayeHHi MiXXHapOAHOro JOroBOpy 3aCTOCOBYOTbHCA
npaswuna ctater 31,32, 33 BigeHCbKOI KOHBEHLUi (MpaBrna TnymMmayeHHs
Mi>KHapOAHNX 4OrOBOPIB);

3) 3acTOCyBaHHA cygammn KoHBeHLUiT Ma€ 34icHI0BaTUCH 3 060B'A3-
KOBVM YpaxyBaHHAM NPaKTUK/ EBPONENCbKOro cyay 3 Npas JANHN
He TiNbKM Woao YKpaiHu, a 1 wopfo iHwnx aepxas. MNpu 3gincHeHHiI
KPVMiHanNbHOTO NPOBaAXKeHHA CyAam Cify BPaxoByBaTy, WO NPUHLMN
BEPXOBEHCTBA MpaBa B KPMMiHaNbHOMY NPOBaJXKEeHHi Ta KpMMiHanbHe
npouecyanbHe 3aKOHOAABCTBO YKpaiHM 3aCTOCOBYIOTbCA 3 YpaxXyBaH-
HAM NPaKTUKM €BPOMNENCbKOro cyay 3 npas NIOANHNY;

4) BUKOPWCTaHHA CYQOM pilleHb EBPOMENCbKOro cyay 3 npas fio-
OVHW NPpY TAYMayeHHi 1 3acToCcyBaHHI KOHBeHLiT Ta NpoTOKONIB f0 Hel
nif Yac po3rnagy KOHKPETHOT CNpaBu € HEOOXiAHVM AK Mofdanblua NpaK-
TUKa 3aCTOCYBaHHA MiXKHapOAHOro AoroBopy (NignyHKT «b» NyHKTY 3
cTatTi 31 BigeHcbKoi KOHBeHLUT);

5) cynam cnig matu Ha yBasi Ti TepMiHU, 3HaUeHHA AKX EBpone-
CbKWUI CyA 3 NpaBs NOAVHU BU3HAYMB AK TaKi, WO MaloTb aBTOHOMHe
3HAYEHHSA, He 3aNeXHe Bif TOro, AKe HaJAETbCA B MPaBOBUX CUCTEMAX
JepkaB — yyacHuLb KoHBeHLii;

6) HenpaBWbHe 3aCTOCYBAaHHA HOPMM MiPKHAPOAHOTO NpaBa MoXe
MaTV Micle y BUNagKax, Konm cyiomM He 6yno 3acTOCOBaHO HOpPMY
Mi>KHapOZHOro NMpaBa, AKa NiasArana 3acToCyBaHHIO, ab0, HaBMakKwy,

47 URL: https://zakon.rada.gov.ua/laws/show/v0013740—14.
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Cyn 3acToCyBaB HOPMY MiXXHAapOAHOro MpaBa, AKa He nignarana 3a-
CTOCYyBaHHI0, abo Konm cygom 6yno HafaHo HenpasuiibHe TIYMayeHHs
HOPMU Mi>KHapOZAHOro npasa (MyHKT 9).

3aKoHOM YKpaiHu «[1po BUKOHAHHA pilleHb Ta 3aCTOCYBaHHA Npak-
TUKM EBPONENCHKOro Ccyay 3 npas NIOAUHN» TaKOX BCTAaHOBJIOETbCA
060B’A3KOBICTb ANA BUKOHaHHA piweHb Cyay BianoBigHO Ao cTaTTi 46
KoHBeHLji, a yMUCHE HEBMKOHAHHS CITY>K60BOI 0c00010 pilleHHs EBponeit-
CbKOro Cyfly 3 NpaB JIIOANHY TATHE 3a CO00I0 KpUMiIHasbHY BiANoOBiAaNbHICTb
3a YacTuHoIo 4 cTaTTi 382 KpnMiHanbHOro Kopekcy YKpaiHu.

BapTo 3a3HaunTK, WO B 3aKOHOAABCTBI YKPAIHN MiCTATbCA TaKOX i HOpMI
NpPO 3aCTOCYBaHHA NEBHVX OOMEXEHb LWOAO0 CYAAIB, AKI AOMyCKaloTb No-
PYLUEHHA Mi>KHaPOAHUX CTaHAAPTIB Y ranysi npas noanHn. Tak, AK Bigomo,
3aKkoH YkpaiHu «[1po BigHOBNEHHA OOBipY [0 CY[OBOI BNaau B YKpaiHi»
Bif 8 kBiTHA 2014 poKy*® BCTAaHOBJIOE MPABOBI Ta OpraHisauiHi 3acagm
npoBeAeHHA crevianbHOl NepeBipKn cyadis CyAis 3aranbHOI OpUCANKLIT
(nepesipKa CyaAiB) AK TUMYACOBOro MOCKIEHOrO 3aX0AY 3 BUKOPUCTaHHAM
iCHyloUMX npoueayp po3riagy NTaHb NPO NPUTATHEHHA CyAAis cyqis 3a-
rasnbHOI LPUCANKLIT O ANCUMNAIHAPHOI BiANOBIAaNbHOCTI i 3BifIbHEHHA 3
nocafuy 38’A3Ky 3 NOPYyLLUEHHAM NPUCATX 3 METOIO NiABULLEHHA aBTOPUTETY
Cy[0BOI Bfaam YKpaiHu Ta AOBipy rpoMagaAH [0 CYAOBOI MK BNagw, Bif-
HOBMEHHA 3aKOHHOCTI | CNpaBeaIMBOCTI. Y NMYHKTi 2 CTaTTi 3 LbOro 3akoHy
BCTAHOBMEHO, LLO TaKa nepeBipkKa NPOBOAUTLCA TaKOXK «LLOAO CyAniB, AKi
opHooco60Bo abo y Konerii cygais posrnaganu cnpasy abo yxsanuau
pilleHHA 3 AonyLeHHAM nopyLlieHb KOHBeHLUT Npo 3ax1cT npas JI0ANHN
i OCHOBOMOJIOXKHMX CBOOOJ, KOHCTAaTOBAHUX Y pilleHHi EBPOMNENCbKOro
Cyqny 3 npa. noanHm». Tak camo 3akoH YKpaiHu «[1po ouniLeHHA Bnagu» Big
16 BepecHa 2014 poKy* BcTaHOBIOE 3a60POHY ANA cyanis obinmaTtu no-
Cafi B OpraHax iep»<aBHol Bfliafiy Ta B OpraHax MiCLIeBOro CaMOBpPALYBaHHA
NPOTArom N'siT! POKIB 3 AHA HAaOpPaHHA YAHHOCTI BiANOBIAHUM PilIeHHSAM
CyAy, AKUM BCTAHOBJIEHO, LLIO BOHW «CBOIMU NPOTUMPABHUMU PilLIeHHAMM,
pi€to um 6e3gianbHICTIO NpM3BeNY 4O NOPYLIEHHA NPaB NOANHW Ta OCHO-
BOMOJIOXKHMX CBO6GOS, BM3HAHUX PilleHHAM EBPONENCbKOro Cyay 3 Npas
noanHMY (@63aL 5 YacTHKM 7 cTaTTi 3 3aKOHY).

48 Mpo BigHOBNEHHA AOBIPK A0 CyAOBOI BNaAy B YKpaiHi: 3akoH Ykpainu Bid 8 k8it. 2014 p. N2 1798-VIII. URL: https:/
zakon.rada.gov.ua/laws/show/1188-18.

49 Mpo ounweHHa Bnaam: 3akoH Ykpainu Bia 16 Bepec. 2014 p. N21682-VIl. URL: https://zakon.rada.gov.ua/laws/
show/1682-18.
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3aKkoH YKkpaiHu «[1po cygoycTpiin i ctaTyc cyaaie» Bifi 2 4epBHA
2016 poKy*° BM3Haua€ «opraHisayito CyfoBOi BNaau Ta 34iliCHeHHA NpaBo-
cynnaa B YKpaiHi, Wo GpyHKLiOHYe Ha 3acafjlax BepXOBEHCTBa NpaBsa Bigno-
BiIHO 10 €EBPONENCbKMX CTAHAAPTIB i 3abe3neuye NpaBo KOXHOro Ha cnpa-
Beanvsun cyg». Cepep 3aranbHux NigcTaB 3aCTOCyBaHHA ANCLUUMNIIHAPHOI
BiANOBIAaNbHOCTI CyaniB, AKi HANGINbLWIMM YMHOM NEPEryKyTbCA i3 MiXK-
HapOAHUMUN (EBPOMENCbKMMW) CTaHAAPTaMK MpaB NIOAMHU, MOXHA BU-
oKpemMuTu Taki: 1) ymrcHe abo BHacnigok rpy6oi Heg6anocTi gonyueHHA
cynneto, sk 6paB yyacTb B YXBaNIEHHI CYAOBOrO PillleHHs, MOPYLIeHHs
npas NIIOAWHM | OCHOBOMONOXHMX cBO60 abo iHwWe rpybe nopyLueHHA
3aKOHY, L0 NPUW3BENO [0 ICTOTHUX HeraTUBHUX HACNifKiB; 2) 6e3niactaBHe
3aTAryBaHHA cnpasy; 3) He3abe3neyeHHA 06BMHYBaYeHOMY MpaBa Ha 3a-
XWCT Ta iHLWi He3aKOHHI BiAMOBM B 4OCTYNi A0 nNpasocyaas (y Tomy umchi
He3aKOHHa BigMOBa B PO3rNAAi MO CyTi NO30BHOI 3aABK, anenALinHoi, Kaca-
LifHOT cKapru Towwo) abo iHLwe icTOTHe MOPYLLEHHS HOPM NPoLecyanbHOro
npasa nifg Yyac 3aiNCHeHHA NPaBOCYAAA, WO YHEMOXINBMO peani3alito
yyacH/KaMu CygoBOro npouecy HagaHux im npouecyanbHUX Npas Ta BU-
KOHaHH#A npoLiecyanbHyx 060B'A3KiB abo Npr3Beso 4o NOPYLLUEHHSA NPaBun
oo pucamrKLii abo cknagy cyay; 4) HezasHaueHHA B CyL0BOMY PiLLeHHi
MOTUBIB NPUIAHATTA ab0 BiAXUNEHHA apryMeHTiB CTOPIH LWoAo CyTi cnopy
(cTatTA 106 3aKoHY).

BignosigHo go KoHctuTyuii YkpaiHu Ta 3akoHy YkpaiHu «[1po KoHcTtu-
TyuinHun Cyp YKpainm»®! KoHcTuTyuinHmin Cya YKpaiHu — eAUHNIA opraH
B YKpaiHi, yNOBHOBaXeHMN Ha BUPiLlLeHHA NMUTaHHA NPO BiANOBIAHICTb
KoHCTUTYyUIT 3aKOHIB YKpaiHu Ta iHWNnX npaBoBux akTiB BepxosBHoi Paan
YKpaiHu, akTiB Mpe3ungeHTa YKpaiHu, akTiB KabiHeTy MiHicTpiB YKpaiHu,
npaBoBUX aKTiB BepxoBHoi Pagu ABToHOMHOI Pecny6nikn Kpum. Ak cBig-
ynTb NpakTrKa KoHctutyuinHoro Cyay YkpaiHu, KoHBeHLUiA Ta il TnyMmayeHHs
Cynom BigirpaioTb BaXKn1BY POsib MPW 3[iINCHEHHI HAM iHTepnpeTauiiHoi
byHKUiT Ta Npy aprymeHTaLii CBOIX NPaBOBKX NMO3MLi Y MeXaX 34iICHEHHA
NOBHOBaXeHb i3 NepeBipKn LWOAO KOHCTUTYLIMHOCTI.

MNpryomy 3aKoHOAABCTBO YKpaiHW, KOHCTUTYLiHA NPaKTMKa Ta [OK-
TPVIHA €EAVHI Y BUCHOBKY, WO KoHcTuTyuinHmi Cyg YKpaiHu 34iNCHIOE 3aXmncT

50  Mpo cynoycrpili i catyc cyanis: 3akoH Ykpainu gia 2 ueps. 2016 p. N2 1402-VIII. URL: https://zakon.rada.gov.ua/laws/
show/1402-19.

51 Mpo Konctutyuiithuit Cyn Ykpaitm: 3akon Ykpaiu Big 13 nun. 2017 p. N2 2136-VIII. URL: https://zakon.rada.gov.ua/
laws/show/2136-19.
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npas NIOANHW NPY peanisauii BCix CBOIX MOBHOBaXKeHb. [1BaguATMPIUHNA
[OCBif NPaKTUKN EAUHOTO OpraHy KOHCTUTYLIMHOI lopUcanKLIiT YKpaiHm
CBiAUUTD, WO ANA o6rpyHTYBaHHA CBOIX MPaBO3axMCHMX NPaBOBKX NO3K-
uin KCY 3actocoBye komnsiekcHUU nioxio, TO6TO KpiM MPUHLMNIB Ta HOPM
KoHcTuTyUii YKpalHW Ta iHLWMX aKTiB HaLiOHaNbHOMo 3aKOHOAaBCTBa BUKO-
prcToBye noTeHuian KoHBeHUii, iHW1X Mi>)KHapOA4HO-NPaBOBMX JOrOBOPIB
y cdhepi npaB NOANHN, @ TaKoX pilleHHa ECMJ.

Ha nouaTtky cBoro ¢pyHKUioHyBaHHA KoHCTUTYUinHWI Cyg YKpaiHu
BpaxoByBaB KoHBeHLUilo Ta npakTnky Cyay LWAAXOM 3ralyBaHHA Ha3B pi-
weHb €CIMNJT Ta nocunaHHA Ha cTaTTi KOHBeHLUl, nogeKyau AeMOHCTpYoUmn
CXoXicTb popmyntoBaHb NonoxeHb KoHBeHLii Ta KoHcTuTyuii (PieHHA
y Cnpasi Npo cMepTHY Kapy Bif 1999 poky, PiweHHA y cnpaBi 3a 3BepHeH-
HAM xuTeniB micta »KosTi Bogu Big 1997 poky). CborofiHi oueBUAHUM € Te,
wo KonctutyuinHmi Cya YKpaiHu akTMBHO Ta iHTEHCMBHO BYKOPUCTOBYE
nonoeHHa KoHBeHLUii Ta NpuHUMNW | BOKTPUHW, BUpobneHi ECIIT npw tny-
MaueHHi KoHseHUii (guB.: PiweHHs Big 1 yepsHA 2016 poKy Npo CyaoBui
KOHTPOJIb 3a rocniTasnisauieto Hefi€e3gaTHUX 0Cib A0 NcuxiaTPUUYHOTO 3a-
Knapy, PilweHHA Bifg 24 KBiTHA 2018 POKY WOA0 KOHCTUTYLINHOCTI MOJIOXKEHb
KprmiHanbHOro npouecyanbHOro Kogekcy YKpaiHu, 3rigHo 3 AKMM crigui
opraHiB [lep»KaBHOT KpYMiHaJIbHO-BMKOHaBYUOI Cly»K061 YKpaiHu 34ilcHIo-
0Tb OCYLOBE PO3CHiAyBaHHA 3/I0UMNHIB, BUMHEHMX HA TepuTopii abo B npu-
MileHHaX Cnyx6u, fie NgeTbCA NPo No3nTUBHI 000B'A3KM fepxKaBu)®2.

OTKe, ocTaHHiIMK pokamu KCY cTaB vacTile 3BepTaTca A0 NPaBoBUX
no3uuin €CMNJ1y cBoix pilieHHAX, Lo, 6€3yMOBHO, € MO3UTUBHO TeHeH-
uieto. Takmi nigxia 4O3BONAE BUKOPUCTOBYBATU NpakTuKy CTpacbyp3bKoro
CyQy He nvwe Ana 4OAATKOBOI aprymeHTaLii BMacHMX NpaBoBUX NO3KULi
KCY, BupobneHunx Ha nigctasi KoHcTUTYLT YKpaiHu, a 1 ana po3’aCHeHHA
CMUCAY 1 3HAYEHHA KOHCTUTYLIMHNX MOJIOXKEHb, @ TAKOX 3aKOHOAABUMX
NPUANCIB, KOHCTUTYLINHICTb AKMX NepeBipAeTbCca®. OgHaK BU3HaHHA
KoHBeHLiT AK gxepena npaga, WO Ma€ CTaTyC HMXKYMA 3a KOHCTUTYLII0,
nos6asnae KoHcTutyuinHun Cyn MOXNIUBOCTI NPOBOAUTY NepeBipKy
Ha BigNOBIgHICTb KOHBEHLT.

52 XpucrosaTl. 0. Mo3uTnBHi 3060B'A3aHHA AepxaBiny chepi MpaB NoAUHM: CyuacHi BUKNMKM: MOHOrpadia. Xapkis: Mpa-
B0, 2018.

53 bausbky no3uuito Bucnosnioe C. Cepborina (auB.: Cepborina C. Bukopuctanka npakTuku €8poneiicbKoro cypy 3 npas
NIOANHM AK NEPCNeKTUBHMI HanpAM ONTUMI3aLii KOHCTUTYWiAHOTO CyounHCTBa. Bichuk Kocmumyyidinozo Cydy
Ykpaiu. 2005. N2 6. C. 41).
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KoHcTuTyLia YKpaiHu Ma€e HamBuLLy IOPUANYHY criny (YacTriHa 2 cTaT-
Ti 8 OcHOBHOrO 3aKoHy). Lle 03Hauag, Wo B MeXXax HaLioHanbHOI NpaBo-
BOI cuctemn TnymayeHHA KCY BigNoBiAHMX KOHCTUTYLiIMHUX NONOXEHb,
y AKWX ifeTbCA NPO KOHCTUTYLIiMHI NpaBa Ta cBoboan, MaTMe npioputeT
Haj BifNOBIgHMM TNiyMauyeHHAM aHanoriyHux npas i ceobop Esponei-
CbKMM CyAOM 3 npaB noguHu. OgHakK Le He CBifunTb NPOo 3aCTOCYyBaHHA
LMMN Cyfamun KapAnHanbHO BiAMIHHUX NigX0o4iB: no-neple, TAymayeHHsA
KCY, BignoBigHO [0 NpuHLMNY APYXHbOTO CTaBNEHHA 4O MiXKHapOLHOro
npaBga, Ma€ y3rof»KyBaTuncs 3 npakTrkot CTpacbyp3bKkoro cygy, no-apyre,
npakTnka €CMNJT BCTaHOBIIOE MiHiManbHi €EBPONeNcbKi cTaHaapTh, TO6TO
CTaHZAPTU 3aXUCTY KOHCTUTYLIMHMX MPaB Ta CBOOOS «a priori» He MOXYTb
6y TN HUXKUMMU 3a eBponeicbKi. Cnig ninkpecnuTy, Wo nepenik npas i cBo-
604, 3akpinneHuin y €KMJ, Ta ixHi rapaHTii, Ha BigMiHY Big npaBs i cBobop,
IO MICTATbCA B EBPOMNENCbKMUX KOHCTUTYLIAX, Y TOMY UMCIi 1 YKPATHCBKIN,
€ MiHIManbHUM*,

OueBunaHO, WO NocNifoBHe BpaxyBaHHA KoHCTUTYLinH1M Cyaom CTaH-
faprtis Pagn €sponu Ta npaktukn Cygy npwu 34inCHeHHI KOHCTUTYLIHOTO
CY[OUMHCTBA, 30Kpema Npu po3rnAagi KOHCTUTYLINHWIA CKapr, [O3BONUTb
YHUKHYTU «KOHKYpeHLUii» no3udin KoHctutyuinHoro Cygy Ykpainu ta €CIJ1
Ta B MepCrneKkTUBi CNnpuATMME NOCUSIEHHIO HaLliOHANIbHOMO 3axXMCTy NpaB
NIOAVHM BUMYLLEHUX MepeceneHLiB Ta iHWNUX OCib, AKi nocTpaxganu Big
KOHOMIKTY.

54 lleuyk C.B. Y3romxeHicTb npakTukin €Bponeiicbkoro cyay 3 npas ntoanHu 1a Konctuywiiinoro Cyay Ykpainu. BicHuk
KorecmumyuyiciHoeo Cydy Ykpainu. 2011. N°4-5. C. 122.
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4., CypoBui 3aXMCT NpaB BHYTPIilHbO NepemileHnX
0ci6 B YKpaiHi: BpaxyBaHHA €BPONencbKnx
Ta iHWNX Mi>KHApPOAHUX CTaHAAPTIB

6POVHMIN KOHGNIKT Ta BUMYLLEHE BHYTPILIHE NepemilleHHs B YKpa-

THi 3yMOBUNW HOBI HaABaXXNNBI BUKMKMY, L0 NOCTanu nepes Hauio-

HaJ/IbHO0 MPABOBOIO CUCTEMOIO Ta BiAOWMANCH Y HaLioHanbHil cyno-
Bill NpakTuui. Haa3eunuyainHo cknagHoto npobnemMoto cTana HeooXigHiCTb
BignoBigHoI TpaHcopmaLii MpaBoBOro Nons, Tofi AK Mi>kHapoaHi nia-
XOAW Jo NoaibHMx NuTaHb B3arani He O6ynu Bigomi 3akoHogasLo. Hoso-
CTBOpEHi NpaBoBi HOpMYK NoTpebyBany opraHiyHOro Ta NOriYHOro NOEA-
HaHHA i3 MAaCMBOM iHLIMX 3aKOHIB Ta Nifi3aKOHHNX HOPMaTVBHO-MPaBOBUX
aKTiB.

He MoXHa 3 yNeBHEHICTIO KOHCTaTyBaTH, WO Take 3aBfaHHA 6yno
yCniLLHO BMpiLeHe. Y To Yac K BignoBigb Ha ogHi npobnemu 6yno WemaKo
3HalMAeHo, WOAO0 iHWKNX — Y>Ke BMPOLOBX LUECTM POKIB MOXKHa KOHCTaTy-
BaTW Mali>ke MOBHWI NPaBoBWIA BakyyM. Ha npoTuBary LiboMy B MUTaHHAX
couianbHoi cdhepr po3pobrieHa Ta 3 BUCOKOI MePiognUHICTIO 3MIHIOETbCS
NnpaBoBa pPaMKa, OfHaK ii HeopraHiyHe NOEAHAHHSA 3 HAABHO NPaBOBOIO
623010 BUKJIMKAE LLe BiNblue CnopiB Ta CyrepeyHoCTen.

MNpoBepeHunin y pamkax [Mpoekty Pagn €sponu «BHyTpilHE nepemi-
LeHHA B YKpaiHi: po3pobKa TprBanux pieHb» MOHITOPUHT HauioHanbHOT
CYA0BOI NPaKTUKN MPOAEMOHCTPYBaB NeBHi TeHAEHLiIY pO3BUTKY CTaHAap-
TiB CY[OMMHCTBA, AKI CTOCYIOTbCA 3aXMUCTY MNPaB BHYTPILUHbO NepemileHnx
oci6. MNopiBHANBHUI aHani3 JOCNIAKEHHA CYAOBUX pilleHb Yy cnpaBax
wopo 3axucty npas nioguHn BrO y nepioa 3 2014 no cepeaunny 2017 poky
(nepwuti eman docnioxeHHs) Ta B nepiog 2017-2018 pokis (Opyauli eman
00CN1i0XeHHA) 3acBifumB, WO BMpillaNibHe 3HaYeHHA ANA YAOCKOHaNeHHsA
CynoBoro 3axucty npas BINO y geAakux Kateropisax cnpas Manu MixKHapOaHi
CTaHgapTv y cdepi NpaB nogrHu, 30Kkpema KoHseHUia Ta npakTrka Cyay.
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3a gaHumun MoHitopuHry B nepiog 2014-2017 poKiB YKpaiHCbKi Cyau
y 16 % cnpas 3aCTOCOBYBany NocmnaHHA Ha npaktuky Cyay, a B npoLeci
NOAaNbLIOro AOCAIAKeHHA OyNo BCTAHOBEHO, WO Y 51% crnpaB npoTArom
2017-2018 pokiB € nocunaHHA Ha NpakTuky Cyay. K i Ha nepwomy emani,
y Opyeili pasi docnioxeHHs Ui dakTv NiATBEPAXKYOTbCA NPUKIagaMm Crpas,
Konv 3BepHeHHs Ao npaktukm €CMNJ1 go3BonAno cygy BCTaHOBUTY HEBIAMNO-
BiJHiCTb BITYM3HAHOIO 3aKOHOAABCTBA EBPOMENCbKMM CTaHAAPTaM 3aXUCTY
npas noauHu BrNO 11 3acTocyBaTtu TaKi CTaHAapTw; a y BUNajKax Hefjo-
CTaTHbOI BM3HAYeHOCTi 3aKOHO4aBCTBa abo HAaABHOCTI MeBHMX NPOraaunH
Yy HbOMY BUPILLUTK CNPaBy BiANOBIAHO A0 TakMX cTaHAapTiB. Lie oueBngHo
CBiQUNTb NPO NOC/IJOBHE 3POCTaHHA PO EBPONENCbKNX CTaHAAPTIB 3a-
XNCTY NpaB NIOAVHM B NPaBO3aCcTOCOBHIN NpakTuLi B YKpaiHi. Hanpuknag,
y AeAKMX KaTeropiax agMiHiCTPaTMBHIMX Ta LMBINbHNX CripaB NpeacTaBieH-
HA BepxosHuM Cynom 3paskiB TIyMayeHHA 3aKOHOAaBCTBA Ta 3aCTOCYBaHHSA
Mi>KHapOOHUX CTaHOaPTIB CTBOPUIO 6e3nocepeaHin No3NTUBHUN edeKT
Ha 3axucT npas B0, y momy yucni 3abe3nequso 3Ha4He CKOpoYeHHA Yacy
p0o32/170y 8i0nN08IOHUX cnpas™.

Y uinomy BeCb MacuB CyLOBOI MPaKTUKWY, AKa BUHMKINA Y 3B'A3KY 3i
36pOHMM KOH}IKTOM UM Ma€ fO HbOro NeBHe onocepenKkoBaHe BigHO-
LUEHHA, MOXXHa YMOBHO PO3AINMTA Ha KinbKa KaTeropir cnpas: NOB'A3aHi
i3 NeHCIHMM Ta couianbHUM 3abe3nevyeHHsM; BCTAHOBIEHHA (aKTiB, L0
MalTb OPUAMNYHE 3HAYEHHS; KOMMEeHCcallif 3a 3aBfaHy LWKOAY, Hacamnepefs,
MaiHy LMBIfIbHOrO HacesnieHHs; TPyAoBi, NOAATKOBI Cropu.

BapTo 3a3HauunTy, WO B fEAKUX KaTeropiax crpas cyaamun BUpo6sieHo
ycTaneHy npaktuky. Hanpuknag, 3aBaaKky BenmyesHin KinbKocTi 3BepHEHb
[0 cyay, Tak CaMo fIK i BHECEHHI0 BiANoBigHMX 3MiH go LusinbHoro npo-
LiecyanbHoro Kogekcy YkpaiHu y 2016 poui (Aki Takox 36epernncb y HOBIl
penakuii Kogekcy), nogibHo € npakTuka Woho BCTaHOBMEHHA daKTiB
HapogXeHHA abo cMepTi 0Ci6 HAa TMMYAcOBO OKYMNOBaHi Teputopil. Ll
KaTeropii cnpas po3rnagaloTbCca CygaMy B MaKCUManbHO KOPOTKi CTPOKK,
a BiANoBigHI 3aABM (3a HaABHOCTI AOKa3iB) B aOCONIOTHIN GinbLUOCTi cnpas
nignsAraloTb 3a10BOJIEHHI0. binblue Toro, 3akoHoM YKkpaiHu «[po ocobnu-
BOCTi fiep>KaBHOI MNONITUKM i3 3a6e3neUYeHHA ep>KaBHOro CyBepeHiTeTy

55 JluB. GinbLu FoKNaaHo: Pe3ynsTatit MOHITOPUHTY HaLiOHANbHOT CYA0BOI NPAKTUKY 3 MATaHb BHYTPILUHLOTO Nepemi-
LLEHHA: KiNbKiCHUiA BUMID Y nonepeaHix pefaKLiax Uboro BUAAHHA. HayioaneHa cydosa npakmuka 3 numaHe Hy-
MPilHB020 NepemilieHHs: 3acmocysaHHs cmandapmie Padu €sponu. C. 285-290. URL: https://rm.coe.int/national-
court-practice-on-idps/168094fd77.
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YKpaiHu Ha TMMUYaCcoBO OKYNoBaHWX Teputopiax y [loHeubki Ta JlyraHcbKin
obnactax» nepepbaveHo, Wo Oyab-AKUN akT, BUAAHUN fe-PpaKkTo BNagoto
Ha OKYNOBaHUX TePUTOPIAX, € HEJINCHUM i He CTBOPIOE KOAHUX MPaBo-
BMX HACNifKiB, KPiIM JOKYMEHTIB, Lo NiaTBEpAXYI0Tb GaKT HAPOAKEHHA
a6o cmepTi 0CO6M Ha TMMUYACOBO OKYMNOBaHUX TepUTOPIAX y [oHeLbKil Ta
JlyraHcbKin obnactax, AKi foaaloTbCA BiANOBIAHO J0 3aABY MPO AepKaBHY
peecTpaLlito HapoaXKeHHA 0COOM Ta 3asBU MPO AEPKABHY PeECTpaLlito cMmep-
Ti 0coObK, @ OTKe, MOXKHA OYiKyBaTV Ha PO3POOBIEHHA OKPEMOTrO MOPALKY
BCTAHOBJIEHHA TakNX GpaKTiB y NO3aCy[oBOMY NMOPALKY.

TakoXK MO>KHa HaBeCTU NPUKIaj 3MeHLEeHHA KiNlbKOCTi CyJOBUX CMO-
piB Yy 3B'A3KY 3i 3MiHamu B 3aKoHoZaBCTBi. Hanpuknag, y 2016-2017 pokax
3HayHa KiflbKiCTb CyOBMX CNOPIB CTOCyBanacb NUTaHb afpecHOl JONOMOrn
BHYTPILLHBbO NepeMilLeHnM 0cobam ANA MOKPUTTA BUTPAT Ha MPOXKMBAHHS,
y TOMY YMCIli Ha ONaTy XUTNOBO-KOMYHaNbHUX MOCNYT, OAHaK NicnA Bigno-
BiIHVX 3MiH [0 MopALKY, 3aTBepAXeHoro noctaHosot KabiHeTy MiHicTpis
YkpaiHu N2 505, cnipHi nonoxeHHs 6yno ckacoBaHo. LLlo xapaktepHo, fo 3a-
TBEPLKEHHA LMX 3MiH cyaamu yxe 6yno BupobneHo malke OgHOCTaNHNI
nigxia 4o BMpiWeHHA Taknx CNopiB. 3 ornAagy Ha 3a3HaveHe aHanisyBatu
Cy[OBY NPAKTUKY OO0 BKa3aHMX BULLE NUTaHb He BOaYaeTbCA HeOOXigHNM.

Ha ue MOMeHT Ha6inbLL akTyanbHUMM NATAHHAMM B CYAOBI NPaKTHLi
3aMWaTbCA NUTaHHA B couianbHil cdepi, cnopu, NoB'A3aHi i3 Bigwkoay-
BaHHAM 3aBJaHOI LUKOAM, @ TAKOX 3aXMCT rPOMaZAHCbKUX NpaB. [pur ubomy
BapTO 3a3HauuTH, LLO B LiMX KaTeropiax cnpas CyAamm nepeBakHo BUPO6-
NTIEHO KinbKa Migxodis, AKi HanYacTilwe € NPOTUNEXKHUMU.

Lle BUCHOBOK NiATBEPAXKYE KPUTUYHMI aHani3 OKPeMUX CripaB NeBHUX
KaTeropin, AKi MakcMarbHO Bifo6pakatoTb Pi3Hi NiAX0AN 3 OAHOTO 1 TOro
CaMoro NMTaHHA Ta iX aprymeHTauito.

4.1. AHani3 cygoBOI NPaKTUKK 3 MUTaHb NEHCIMHOro
3abe3neyeHHs BHYTPILLIHbO NepeMileHnx ocib

MuTaHHA coulianbHOro 3abesneyeHHA HaceNeHHsA CbOrofaHi 3anuila-
I0TbCA OAHMMM i3 HAMBINbLL akTyaNnbHKX Y CycninbCTsi. binbL Toro, came ua
KaTeropisa cnpaB CTaHOBUTb 3HAaYHYy YaCTUHY CYAOBOI NPaKTUKN B LiifloMy
no YkpaiHi. OfHaKk came CTOCOBHO BHYTPILLHbO NepeMilleHunx ocib Ta ocib,
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AKi 3aNVWKUANCD NPOXMBATW Ha TUMYACOBO OKYMOBaHIl TepuTOpii, NpaBose
BPErynioBaHHA € Hanbinbll HEOAHO3HAYHUM Y 3aCTOCYBaHHI.

30KpeMma, nvwe GinbLue HiXK Yepes NiBPOKY NiCis OronoweHHsA AHTU-
TepopucTuyHoi onepadii (ATO) Ha Cxogi YKpaiHu 6ynu po3pobneHi Ta
3aTBepArKeHi NepLUi HOPMaTUBHO-MPABOBI aKTy, WO OyNy NOKNMKaHi Bpe-
rynioBaTi NpaBoBe CTAHOBWULLE BHYTPILWHbO NepeMilleHnx ocib, a Takox
BV3HAUMTUCb LLIOAO B3AEMOBIQHOCYH ieprKaBy i FPOMagAH, AKi 3aMLLMINCD
NPOXMBATW HA HEMIAKOHTPONbHI TePUTOPIT UM B 30HI aKTUBHUX OONOBUX
4in. Tak, y )oBTHi-nuctonagi 2014 poky BepxosHoto Pagoto YkpaiHu 6yno
NPUNHATO 3aKoH YKpaiHu «[po 3abe3neyeHHA NpaB i cBobof BHYTPILLHbO
nepemileHnx ocio» (Big 20 »xoBTHA 2014 poky N2 1706), a KabiHeTom Mi-
HicTpiB YKpaiHu — noctaHoBu: «[eski nuTaHHA GiHAHCYBaHHA OIOIKETHUX
YCTaHOB, 3[iNCHEHHA couianbHUX BUMNIAT HaceNeHHIo Ta HagaHHA diHaH-
COBOI MiATPMMKM OKpeMMM MigNpUeEMCTBaM i opraHisauiam JoHeubKol
Ta JlyraHcbKoT obnacteli, a TakoXK iHLWKX NnaTexiB 3 paxyHKiB, BigKPUTUX
B opraHax KasHauerctBa» Big 7 nuctonaga 2014 poky N2 595, «[po obnik
BHYTPILUHbO NepeMiLleHrx ocib» Big 1 oBTHA 2014 poky N2 509, «[po 3aii-
CHEHHSA coLiaNbHMX BUMNIAT BHYTPILIHbO NepeMilleHnm ocobam» Bif 5 nuc-
Tonaga 2014 poky N2637.

YpaxoByiouun BiKOBUI Ta CoUiaNibHN CKNaj HaceneHHA perioHy, aid
BKa3aHMX HOPMATUBHUX aKTiB HanbinbLue Binobpasmnach Ha ypasnmeux Ta
coujianbHO He3axXULLEHNX BePCTBaxX HaceIeHHA — MeHCioHepax Ta OTPUMY-
Bayax coLia/ibHMX BMNNAT, AK-OT: iHBanigw, 4itn, ocobu, wo nepebyBaioTb
y BignycTui no aornAagy 3a AUTUHOLO, TOLWO.

KntouoBy ponb y LboMy MpoLeci Bigirpana noctaHoBa KabiHeTty Mi-
HicTpiB YkpaiHu «[leaki nuTaHHA ¢piHaHCYBaHHA GIOAXEeTHNX YCTaHOB,
3[iICHEHHA coLianbHMX BUMIAT HACeNIeHHI0 Ta HagaHHA GpiHaHCOBOI Mia-
TPUMKKN OKpeMnM NigNnpueMcTBam i opraHisauiam JoHeubKoi Ta Jlyran-
CbKoi 0bnacTei, a TakoX iHLLX NaTeXiB 3 paxyHKiB, BIAKPUTNX B OpraHax
KasHauencTsa» Big 7 nuctonaga 2014 poky N2 595, Hopmu AKOI, 30Kpema,
nepen6ayan NPUNUHEHHA BUMNMAT Ha HEMIAKOHTPONbHMX YpAaRy Teputo-
pifx, BiHOBNEHHSA TaKMX BUMNAAT Nicnsa GakTMUYHO AeoKynawii Ta BCTaHOB-
NOBaNU MOXJ/MBICTb OTPUMAHHA NEHCINHMX i couianbHUX BUNNaT y pasi
nepemilleHHsA. Y LLbOMy KOHTEKCTi BapTO BKa3aTu, WO OKPeMi NMONOXKeH-
HA, 30Kpema NyHKT 2 TumyacoBoro nopaaKy diHaHCYBaHHA GIOXKETHUX
YCTaHOB, 3[iNCHEHHS couianbHUX BUMIAT HACeNIeHHIO Ta HagaHHsA GiHaH-
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COBOI NiATPUMKN OKpeMMM MigNpUEMCTBaM i opraHisauiam JJoHeLbKoi Ta
JlyraHcbKoi obnacTtei, 3aTBepAKEHOTO LiE0 MOCTaHOBOLO, 6yNv BU3HaHI
HE3aKOHHUMMU | HEYMHHMIW 3 MOMEHTY NPUHATTA pileHHA OKPYXHOro
apgMiHicTpaTUBHOTO cyay micTa Knesa®s, Wwo 3anmwweHe 6e3 3miH KniBCbKnm
anenAuinH1M agMiHICTPaTUBHMM CyAoM™.

MpoTe ue pilweHHA cyny 6yno BukoHaHe KabiHeTom MiHicTpiB cyTo
TEXHIYHO — 3aTBEepPAKEHO HOBY pefaKLilo OCMOPBAHOIO NOJIOXKEHHA
6e3 3MiHW CyTi, 6inblue Toro, Mae 6€3 3MiHM 3MiCTY HOPMU B Liiniomy>S,

Heo6xigHO 3a3HaunTK, WO YCTAHOBEHI BUMOTY WOAO JOCTYyMy OCib,
KOTpi Bynv 3apeecTpoBaHi OTprMyBaYaMu NEHCINHUX BUNAAT Ha HUHI TUM-
4aCcoBO OKYMOBaHMX TepuTopiAx, 4o 2016 poKy manu weugwe GopmanbHUN
XapakTep (NpUHanMHi BOHM 6ynv fOCTaTHBO JOCTYNHUMM AA MOBINBbHUX
0ci6), a OTXe, CyQoBi CMOPY LWOAO BUMMAT Manu NOOAMHOKMIA XapaKTep.

Mpote 3aTBepAXeHH:A NocTaHoBow KabiHeTy MiHicTpis YkpaiHu «[deski
NUTaHHA 30iNCHEHHA COLiaIbHNX BUMNAT BHYTPILUIHBbO NepeMilLeHNM 0CO-
6am» Bif 8 uepBHs 2016 poky N2 365 MNMopaaKy npu3HaYeHHsA (BigHOBNEHHS)
couianbHMX BUNMAT BHYTPILLUHBbO NepemileHnm ocobam Ta MNMopsgky 34ii-
CHEHHA KOHTPOJIO 33 NPOBeAEHHAM coLlialibHUX BUMNJIAT BHYTPILLIHbO nepe-
MilleHUM ocobam 3a Micuem ix GakTMYHOro NpoKuBaHHA/NepebyBaHHA,
AKUMU nepenbayanock pag obmexeHb ana BMO - otTprmyBayiB neHCinHMX
Ta couianbHMNX BUMAAT, CMPUYUHUAN CUTYaLLi0 MaCoOBUX MPUMNMHEHb BUMNNAT,
a BiANOBIAHO 3pOCTatouy KiNbKiCTb NO30BIB WOAO BM3HaHHA [il TepuUTO-
pianbHKx opraHis lNeHciiHoro doHAy YKpaiHum Ta ynpasiiHb coLianbHOro
3aXMCTY HaceNleHHA HE3aKOHHNMN.

MepLu 3a Bce HEOOXigHO 3a3HAUNTW, LWLO PAS HOPM, BCTAHOBEHUX Li€l0
NMOCTaHOBOIO Ta NocTaHOBOW KabiHeTy MiHicTpiB N2637, BU3HaHO HEUMH-
HUMK OKPY>XHM aMiHiCTPaTUBHMM CY[OM MicTa Kuesa (nyHKTn 7, 8,9, 13

56  URL: http://reyestr.court.gov.ua/Review/42748919 http://reyestr.court.gov.ua/Review/43096739.

57 URL: http://reyestr.court.gov.ua/Review/44314460.

58 Y Hacenenwx nyHKkTax [loHeLbKoi Ta JlyraHcbKoi obnacteil, Ha TepuTopii AKUX OpraHu AepaBHoi BNaJu TUMYacoBO

He 3gilicHI0l0Tb a0 3AiCHIONTL He B NOBHOMY 06¢A3i CBOT NOBHOBaXeHHA (Aani — TUMYACOBO HEKOHTPObOBAHA
TepuTopif), BUAATKN 3 JiepXaBHoro blofxety, blofxerty MeHciiiHoro GoHay Ykpaiku Ta OomkeTiB iHWMX GOHAIB
3aranbHo060B'A3KOBOr0 [IepaBHOro CoLaNnbHOMO CTPaxyBaHHA 3AilCHIONTLCA WLe MICNA NOBEPHEHHA 3rajaHoi
TepuTopii N KOHTPONb OpraHiB AepxaBHoi BNaau. (Pedaryis 32i0Ho 3 [ocmarosoto KM N2 595 6i0 07.11.2014.)
Y HaceneHux nyHkTax JloHeubKoi Ta JlyraHcokoi onacteid, Ha Teputopii AKUX OpraHu JiepaBHoi BNaau TUMYacoBo
He 3ilCHI0OITb CBOT NOBHOBAXEHHA (Hani — TUMYACOBO HEKOHTPONbOBAHA TePUTOPIA), BUAATKM 3 AePXKaBHOTO Oto-
Joxey, blogxety MeHciitHoro Gonay Ykpaiu Ta 6lofKeTiB iHLLIUX GOHAIB 3aranbHo060B'A3KOBOrO AlepaBHOrO COLji-
aNbHOTO CTPaXyBaHHA 3AiCHIOITLCA IULLE NICNA NOBEPHeHHA 3rafiaHoi TepuTOpii Nif KOHTPONb OpraHiB JiepaBHoi
Bnaau. (A6zay nepwudl nyrkmy 2 i3 3MiHamu, 8HeceHumu 32ioHo 3 llocmarosoro KM N° 239 8id 08.04.2015.)
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MopaaKy Nnpr3HayeHHA (BiHOBMIEHHA) couianbHUX BMUMNAT BHYTPILWHbO
nepemileHMm ocobam Ta NMopAfoK 34iNCHEHHSA KOHTPOJSIIO 3a MPOBELEHHAM
couianbHMX BUMMAT BHYTPILLHBbO NepemilleHrM ocobam 3a micuem ix dpak-
TUYHOTO NPOXKMBaHHA/NepebyBaHHA, 3aTBePAKeHi NoCcTaHOBO KabiHeTy
MinicTpiB YkpaiHu Big 8 uepBHs 2016 poky N2 365 Ta a63ay 10 nyHKTY 1
noctaHoBu KabiHeTy MiHicTpis YkpaiHu «[1po 3ailcHeHHA colianbHUX
BMMNJIAT BHYTPILWHbO NepemilieHnm ocobam» Big 5 nuctonaga 2014 poky
N2 637)%. BKka3aHe pilleHHA 3anuiieHe 6e3 3mMiH KMIBCbKUM anenauintHim
apgmiHictpatuBHUM cynom®; BepxosHum Cyaom KacauiiHa ckapra KabiHety
MiHicTpiB YKpaiHu Takox 3anviieHa 6e3 3agoBoneHHA®".

HaTomicTb Wwe 8o BUHeCeHHA BKa3aHOro BuLle pileHHA BepxoBHuMm
Cynom 3a nofjaHHAM cyani [JoHeubKoro OKpy»KHOro agMiHiCTpaTMBHOroO
cyny 6yno po3rnAHyTO Ta yXBaneHo pilleHHA B 3pa3KoBili cnpaBsi npo npu-
MVHEeHHA BANIATK NeHCii BHYTPILLHbO NepemilleHilt ocobi.

3paskoea cnpasa
Nnpo npunNUHeHHA 8UNJIAMU NeHcii BHyMpiwHb0 nepemiuwjeHili 0cobi

O6cmasuHu cnpaeu

Mo3ueay y cnpasi € 2poMadAHKOK YKpaiHu, NneHCioHepKoo 3a 8iKOM,
8HYyMPpIiWHbLO nepemiwjeHor 0coborw. 3 MOMeHmy nepemiujeHHA 3 Henio-
KoHmMposbHoi mepumopii lMo3usay nepebysasna Ha obiky 8 baxmymceko-
My 06’eOHaHomy ynpasninHi lleHciliHo2o oHOy YkpaiHu JJoHeybKoi 06-
Jlacmi ma ompumygasna neHcito 3a 8ikom 8i0nosioHo 00 3akoHy YKkpaiHu
«po 3a2aneHO0608’A3K08€E DepxxasHe NeHciliHe CMpaxys8aHHA» HA nidcmasi
e/1eKmpOHHOI NeHciliHoi cnpasu, aka Haditwa 3 ynpasniHHA leHciliHo2o
¢oHOy Ykpaitu e Kuigcokomy patioHi micma JJoHeubKa.

3 k8imHsa 2017 poky baxmymceke 06’eOHaHe ynpasniHHA eHciliHo2o
¢hoHOy YkpaiHu [JoHeybkoi obnacmi sunnamy nercit OCObA_6 de facto npu-
nuHuno. [IpUYUHOI NPUNUHEHHA 8UNIAMU NeHCii 6Y/10 8KA3AHO: «y 38’A3KY 3
nposedeHHAM sepucpikauiiza cnuckamu CbY3 01 keimHsa 2017 poky sunnamy
NeHcil 3a neHciliHo cNpasoto Npu3ynuHeHo 00 3’ACy8aHHA». TAKOX Yum
ynpasniHHam [eHciliHo2o ¢hoHOy YkpaiHu 6ys10 8UOAHO PO3NOPAOKEHHA 8i0
24 6epe3Hs 2017 poky «[Ipo npunuHeHHA 8unaamu neHcil 0o 3’acy8aHHA.

59 URL: http://reyestr.court.gov.ua/Review/67481245.
60  URL: http://reyestr.court.gov.ua/Review/75172804.
61  URL: http://reyestr.court.gov.ua/Review/78808062.
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Bsaxaryu HenpagomipHumu 0ii Bionogioaya uwj000 npunuHeHHs
301 keimHa 2017 poKy suniiamu hpu3Ha4eHoi nexcil, [lo3usay yepe3 ceoz2o
npedcmasHuKa 38epHys1dacs 00 cyoy 3 aOMiHICMpamueHUM NO3080M.

3 NOBHUM MEKCMOM pilleHHA MOXHA 03HAUOMUMUCb 3 HOMEPOM:
cnpasa N°805/402/18, nposadxeHHs N° [13/9901/20/18%2,

HouinbHicTb po3rnagy ui€i cnpasm AK 3pa3koBoi BepxosHuin Cyg mo-
TUBYBAB TVM, O CTAHOM Ha MOMEHT HaXO[KeHHA NofjaHHA [JoHeLbKoro
OKPY>XHOr0o afiMiHiCTpaTMBHOro cyay Npo po3rnaj BKa3aHol CripaBu AK
3pa3KoBOi B LUbOMY CYAi Ha po3rnaai nepebysano 226 TMNOBUX CrpaB
Npo BU3HAHHA HEMPABOMIPHUMM [i Ta 3000B'sA3aHHA BUNHUTY MEBHI
Liil BiZnoBigHMMYK TepuTOopiafibHUMK ynpaBRiHHAMN MeHcinHoro GpoHay
YKpaiHu.

BepxoBHuM Cygom y 3pa3KoBili cnpasi 6yno BU3HAYEHO O3HAKWU TU-
NoBUX cripaB, 06CTaBMHM 3Pa3KOBOI CNpaBK, AKi 06YMOBIOTb TUNOBE
3aCcTOCyBaHHA HOPM MaTepiasibHOro NpaBsa, Ta 06CTaBUHM, AIKi BUKIIOYAKOTb
TUNOBE 3aCTOCYBaHHA HOPM MaTepiasnbHOro npasa Ta MOPAAOK 3aCTOCy-
BaHHA TaKMX HOPM.

30kpema, BepxosHuin Cya BM3HauMB TaKi O3HaKM TUNOBUX CNpaB
NPOo NPUMNVHEHHA BUMATY NEHCIT BHYTPILLHBbO NepeMilleHmM ocobam:

1) no3mBay y Ui KaTeropii cnpas € NeHCioHep, AKOMY/AKin Npu3Ha-
4eHO MeHCito 3rigHo i3 3akoHoM N2 1058-1V Ta AKMIA/AKa € BHYTPILLHBO
nepemilleHoto 0coboto;

2) Bigrnosigauem € TepuTopianbHUiA opraH MeHcinHoro poHay YKpaiHu,
Ha neHciHOMY 0611iKy AKOro nepebyBae No3meay;

3) cnip BUHMK 3 aHaNOTiYHMX NiACTaB y BIGHOCMHAX, LLO PErymnioTbCA
OfHUMU HOpMamU NpaBa (y 3B8'A3KY 3 MPUMMHEHHAM TePUTOPIaNbHUMM
opraHamu lMeHciliHoro ¢poHAy YKpaiHM BUNNATU NeHCiT BHYTPiLWHbO
nepemiweHnm ocobam 3 NiacTaB, AKi He nepegbaveHi nyHKkTamu 1, 3-5
yacTuHu 1 cTaTTi 49 3akoHy N2 1058-1V);

4) no3uBauyi 3aABWAM aHaANOriYHi NO30BHI BUMOTY (NO-pi3HOMY BU-
CNOBJEHI, ane 0gHaKoBI NO CyTi: BU3HATN HENPaBOMIPHUMU Lii WOoA0
NPUNMHEHHA BMNIATL NeHcil Ta 3060B'A3aTL BiANOBiAaYa BigHOBUTY
BUMNNATy NeHcii).

62  URL: http://reyestr.court.gov.ua/Review/73869341.
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Y pilleHHi BU3HaYeHOo TakoXK 06CTaBMHYM 3pa3KoBOi CnpaBsy, AKi 00y-
MOBJIIOIOTb TUMOBE 3aCTOCYBaHHA HOPM MaTepiarbHOro NpaBa, 30KpPema,
BUCHOBKM BepxosHoro Cyay B Uil 3pa3KoBil cnpasi NignAaraloTb 3aCToCy-
BaHHIO B aAMiHICTPATUBHMX CNpPaBax, B AKMX NO3MBay:

1) € rpomagAHNHOM YKpaiHu;

2) Mae€ cTaTyC BHYTPILUHbO NepemilleHoT 0cobu, WO NiaTBEpOKYETbCA
[OBiZKOI0 OpraHiB COLiailbHOrO 3aXMCTy HaceleHHA NPOo B3ATTA ii Ha 06-
NiK AIK BHYTPILUHbO MepemillieHoi 0cobu;

3) € neHCioHepoM Ta OTPUMYE MEHCio, NPU3HaYeHy i BiANOBIgHO
[0 3akoHy N2 1058-1V;

4) NOHOBNEHHA BUMMATU NeHCiT noTpebye 34iCHeHHA [OAaTKOBMX fil
no3mBayvem;

5) BignoBigau npaBo No3MBayva Ha OTPUMAHHSA NMEHCIT He 3anepeuyye.

Takox BepxoBHuM CyioM BM3HaueHO 06CTaBUHW, AKi BUKJIOYAOTb TU-
NnoBe 3aCTOCYBaHHA HOPM MaTepiasibHOro Npasa Ta MOPALOK 3aCTOCYBaHHA
TaKnX HOPM, 30Kpema, BUCHOBKIM BepxoBHoro Cyay B Ui 3pa3KoBin cnpasi
He NiANAraloTb 3aCTOCYBaHHIO B aAMIHICTPaTUBHMX CNpaBax WoJ0 3BePHEH-
HA NeHCiOHepIB, AKUM NMPU3HAYEHO MEHCIto 3rigHo i3 3akoHom N2 1058-1V
Ta fIKi € BHYTPILIHbO NepemilleHMMI 0cobamu, AKLLO HapaxyBaHHA Ta BU-
naaTy Takol NeHCii TM MPUNMHEHO 3a PilleHHAM TEPUTOPIaNIbHUX OPraHiB
MeHciltHoro poHay YKpaiHm 3 nigcTas, AKi nepenbayeHi nyHktamu 1, 3-5
yactuHm 1 cTaTTi 49 3akoHy N2 1058-1V B pepakuii Ha feHb NPUNHATTA
LbOro pilLeHHA.

BapTo 3a3HauunTy, wo BepxosHum Cygom y xomi BcebiuHoro posrnagy
CrpaBwu 34ilCHEHO aHani3 HaLiOHaNbHOIO 3aKOHOAABCTBA, Mi>KHapOA4HOrO
npasa 3 NpaB NIOANHN Ta NPAKTUKN EBPONENCHKOro Cyay 3 Npas NoanHN,
a TaKOX MiP>KHapOAHUX peKoMeHAALiINHNX aKTiB CTOCOBHO BHYTPILLIHbOroO
nepeMilleHHs.

Tak, nocunatouncb Ha KepiBHi NpYHUMAN 3 MMTaHHA NepeMilleHHA
0ci6 BcepepuHi KpaiHu (nokymeHT OOH E/CN. 4/1998/53/Add. 2 (1998)%),
peKoMeHAAUINHI NONTOXKEHHS AKMX 3HAYHOI MipOIO BifoOGpakeHi B 3aKOHi
YKpaiHu «[po npaBa Ta cBo60AM BHYTPILLHBO NepemilLeHmnx ocid», Bepxos-
Hun Cyn nepLu 3a BCe BKa3ye Ha Te, WO «creLiafbH1I CTaTyC BHYTPILWHbO
nepemilleHoi 0cobu He 36iraeTbCa Ta He MoXke MiAMIHATN cobOolo XKoaeH

63 URL: https://www.ohchr.org/Documents/Issues/IDPersons/GPUkrainian.pdf.

4. CynoBuin 3aX1CT NpaB BHYTPIiLWHbO NepeMileHnx oci6 B YKkpaiHi... » 43



i3 3aKkpinneHnx y KoHctutyuil YKpaiHu KOHCTUTYLiMHO-NPaBOBKX CTaTyCiB
0CO6V Ta He € OKPEMUM KOHCTUTYLLIHO-NPAaBOBMM CTaTYCOM 0COOU» (MYyHKT
50), a TaKOX, WO «CTATYC BHYTPILIHbO NepemilieHoi 0cobu Hapae ocobi
cneujianbHi, foaaTkoBi NpaBa (abo «iHLWi npaBa», AK Lie 3a3HaYeHo y CTaTTi 9
3akoHy N2 1706-VIl), He 3By»Kytoun, Mi>K TUM, 0OCAT KOHCTUTYLINHKX NPaB Ta
cB0O60 0CcObOV Ta CTBOPIOKYUM [OAATKOBI rapaHTii ix peanizauii» (NyHKT 51).

Lo He meHwWw BaxnunBo, y piweHHi Cya aHanisye YNHHY HOPMATUBHO-
npaBoBy 6a3y y cdepi, WO perynoe NMTaHHA colianbHOro 3abe3neyeHHsn
BHYTPILIHbO NepemileHnx ocib, Aka 30ebinbluoro cknafgaeTbca i3 akTiB
KabiHeTy MiHicTpiB YkpaiHu (noctaHoBm N2637, N2 509, N2 365), Ta pobuTb
BVMICHOBOK LLOAO B3aEMO3B'A3KY MiX 3aCTOCYBaHHAM TaKUX HOPMaTUBHUX
aKTiB Ta 06CAroM BifNOBIgHMX CYAOBUX CNOPIB: «YNHHUIA MeXaHi3M BU-
NaaTh NeHcin, AKMN NOEAHYE MPaBO Ha MeHCIilo 3 peecTpaLli€lo NeHcioHepa
AK BHYTPIiWHbO NepemieHoi 0ocobu, Npr3BiB 4O YNCNEHHNX 3BEPHEHD
[0 cyay 3 aAMiHICTPaTUBHMMM NO30BamMK NPO BU3HAHHA HENPaBOMIPHUMN
[l Ta 3000B'A3aHHA BUNHNUTY NEBHI Ail BiANOBIAHUMMN TepUTOPiaTbHUMMN
ynpasniHHAMU MNeHcinHoro doHay YKpaiHu» (MyHKT 64).

AHanisytour 3aKoHO4ABCTBO Y cdepi NPaBOBIAHOCUH, LLOAO AKUX BUHUK
cnip, BepxosHuin Cyg Haronowye Ha 3acagHUYMX NOJIOXKEHHSAX, 30Kpema:

1) npuHUMNK, 3acagn i mexaHiamu GyHKLiIOHYBaHHA cUCTeMU 3a-
raflbHOO6GO0B'A3KOBOrO AeP»aBHOIO MEHCIMHOIo CTpaxyBaHHsA, Npu-
3HaueHHsA, NepepaxyHKy i BUMNATU NEHCIN, HalaHHA COLianbHUX NOCYT
3 KowTiB MNeHciliHoro doHAy, Wwo GopMyoTbCA 3a paxyHOK CTPaxoBuMX
BHECKIB po60TOfaBLiB, OIOAMKETHNX Ta iHLLMX APKEpPes, BU3HAYaTbCA
3akoHom N2 1058-1V;

2) yactuHoto 3 cTatTi 4 3akoHy N2 1058-1V BU3HaueHo cKnagoBi 3aKOHO-
[IaBCTBa MpO MeHCiltHe 3abe3neyeHHsi B YKpaiHi, BUK/IIOYHO 3aKOHaMU
MpO NeHciliHe 3a6e3neyYeHHA BU3HAYaOTbCA, 30KPEMA, YyMOBU, HOPMU Ta
NMopAOOK NEHCIHOIo 3abe3neyeHHs; opraHisaLlis Ta NOPSAOK 34iACHEH-
HA ynpaeiHHA B CMCTEMI MEHCIIHOMO 3abe3neYeHHs;

3) ypaxoBytuu Te, WO, BiAMOBIAHO A0 YacTUHK 3 cTaTTi 4 3aKOHY
N2 1058-1V ymoBu, HOpMK Ta NOPALOK MEHCIHOro 3abe3neyeHHs BU-
3HaYalTbCS BUKIIIOYHO 3aKOHaMM NMPO MeHCiliHe 3abe3neyeHHs, MTaH-
HA WO4O NPUNMHEHHA NEeHCINHNX BUNNAT (AKi € CKNagoBol NOPALKY
neHcinHoro 3abe3neyeHHsA) He MOXYTb PerynoBaTUCA Mif3aKOHHUMN
aKTamu.
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OuiHtotoun gii ynpasniHHaA MNeHcinHoro doHAy YKpaiHu Wwoao npunu-
HEeHHA BUNATU NeHcii no3ueayy, BepxosHuin Cya NOCMNAETbCA Ha HOPMU
yacTHm 1 cTaTTi 49 3aKkoHy YkpaiHu «[1po 3aranbHO060B'A3KOBE fiepaBHe
NeHcCiNHe cTpaxyBaHHA» (Nepenik NifgcTaB NPUMNWHEHHA BUMAATW MEeHCil,
BM3HauyeHn yactuHoto 1 ctatTi 49 3akoHy N2 1058-1V, € BuuepnHum Ta ne-
penbavyae MOXIMBICTb NPUNUHEHHA BUMAATY NEHCIT 3 iHWNX NigcTaB nvwe
y BUnagKax, nepenbayeHx 3akOHOM), a TaKOXK Ha pilleHHA KOHCTUTYUiNHO-
ro Cyny Ykpainu Bif 7 x0BTHA 2009 poky N2 25-pn/2009 Ta pilleHHA €Bpo-
nemncbKoro cyay 3 npas nioauHK y cnpasi «[iukyp npoTtn YkpaiHu» (Pichkur v.
Ukraine) Wwono 3acTocoBaHOro HUMK Nigxoay, 3rifHo 3 AKMM NPaBo Ha NeH-
cito Ta’il ogeprkaHHA He Moxe Oy TV MOB’A3aHe 3 MiCLLeM NPOXKUBAHHA TIOAUHN.

3okpema, Cyg HaBoauTb no3uuito KoHctutyuinHoro Cyay YkpaiHu:
«Brxogaunm i3 npaBoBoOi, CoLianbHOI NPUPOAK NEHCIN NPaBOo rPOMagAHNHA
Ha ofep»KaHHA NPU3HaYeHOT MOMY MeHCIii He MOXe MOB’A3yBaTKCA 3 TaKOKO
YMOBOIO, AIK NMOCTiHe NPOXKMBaHHA B YKpaiHi; Aep»aBa BignoBigHO [0 KOH-
CTUTYLIHMX NPUHLMMIB 3060B'A3aHa rapaHTyBaTU Lie MPaBo He3anexHo
Bifj TOro, e MPOXKMBA€E 0Cc00a, AKi NpM3HaYeHa NeHcia, B YKpaiHi um 3a ii
MeXKaMuy» Ta EBPONenNCcbKoro cyay 3 npas NoanHu: «[1paBo Ha OTPUMaHHA
MEeHCil, AKe CTano 3aniexHNM Bif MiCLA NPOXUBAHHA 3aABHMKA, CBIQUNTD
NpPO Pi3HMLIO Y NOBOAXKEHHI, AKa nopylysana ctatTio 14 KoHBeHLUiTy no-
€HaHHi 3i cTaTTeto 1 [epLioro npoToKony».

Y 38’A3KY 3 UM BepxoBHuin Cyg pobuTb TaKUN BUCHOBOK: <Y PilLIeHHAX
KoHctutyuinHoro Cygy YKpaiHu Ta €BponencbKoro cygy 3 npas I0ANHN
3aCTOCOBAHO Migxif, 3rigHoO 3 AKMM NPaBO Ha MeHCito Ta 1l ogepKaHHA
He MOXe 6yTV MoB’A3aHe 3 MicLleM NPOXKMBaHHA NoguHW. Takuin nigxig
MOHa MOLUMPUTK He TiNbKM Ha FPOMasAH, WO BUIXanu Ha NOCTiNHe micue
MPOXMBAHHA 0 iHLWINX Aep»KaB, a 1 Ha BHYTPILIHbO NepemilLeHunx oci6, Aki
MatoTb NOCTINHE MiCLie NPOXMBAHHA Ha HENIAKOHTPObHIN Ypagy YKpaiHu
TepuTopii. ¥ KOHTEKCTi CNpaBMu, WO PO3rNA[RAETLCA, NPaBOBUI 3B'A30K MiX
LEPKaBOIO i NOANHOL, AKNI Nepefbayac B3aEMHi Npasa Ta 060B'A3Ku, Mia-
TBEpPAKYETbCA hakToM HabyTTA rpoMaasaHcTBa. CBoboa NepecyBaHHA Ta
BiNbHUI BMGip MiCLLA NPOXMBAHHA rapaHTYeTbCA cTaTTeto 33 KoHcTuTyuil
YKpalHy KOXXHOMY, XTO Ha 3aKOHHUX NigcTaBax nepebyBa€e Ha TepuTopil
YKpaiHu» (nyHKT 70).

3a40BOJIbHAKYN NO30B, 30KPEMA, BU3Ha0UM NPOTUMNPABHMM PilleHHA
TepuTopianbHOro ynpasniHHA MNeHcinHoro ¢oHAy YKpaiHu npo npunu-
HeHH#A NeHCii Ta 3060B'A3ytoum BifHOBUTU BUMNAaTy neHcii, BepxosHuin Cya
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NOCUNAETbCA Ha HOpMU KOHCTUTYLIT, 3a 3micTom AKnx KabiHeT MiHicTpis
YKpaiHu He HagineHuni NpaBoM BMPILLYBaTV NMUTaHHA, AKI HanexaTb [0 BU-
KNoYHOI KomneTeHUii BepxoBHoi Pagn YKpaiHu, Tak camo fK i npunmatu
NpaBoBi aKTW, AKi NigMiHAIOTb abo cynepeyaTb 3akoHam YKpaiHu. 3o0Kpema,
3rigHO 3 NYHKTOM 6 YacTnHKU 1 cTaTTi 92 KOHCTUTYLIT YKpalHN BUKNIOYHO
3aKOHaMu YKpaiHu BU3HaualoTbCA, 30Kpema, GopmMU i BUAW MEHCINHOro
3abe3neyeHHs, 3axucty, GopMm i BUAM NEHCINHOrO 3abe3mneyeHHs.

Ocobnusy yBary Cyn 3BepHyB Ha Te, Wo B npeaMbyni Ao 3akoHy
N 1058-1V 3a3HaueHo, Lo 3MiHa YMOB i HOPM 3arafnbHO-060B'I3KOBOIO
[ep>KaBHOro MeHCIMHOro CTpaxyBaHHA 34INCHIOETbCA BUKIIIOUHO LNAXOM
BHECEHHA 3MiH O LibOro 3aKoHy, Npu LibOMY 3ayBaxylouu, O HOPMaTMB-
Ho-npaBoBi akTn KabiHeTy MiHicTpiB YKpaiHu € nig3akoHHMMM, @ TOMY
He MOXYTb 06MeXyBaTu NpaBa rPoOMagAH, AKi BCTaHOBJIEHO 3aKOHaMU.

Y KOHTeKCTi KoHKpeTHOI cnpasu Cyq 3a3HaumB., Wo noctaHoBa KMY
N2 365 € nig3akoOHHMM HOPMATMBHO-NMPABOBMM aKTOM, AKUI 0OMeXye
BCTaHOBJIEHe 3aKOHOL4ABCTBOM MPaBO Ha OTPUMAHHSA MEHCIi Mo3nBayem,
30KpeMa, HeniaTBepaKeHHA GaKTUYHOIo MicLA MPOXMBaHHSA He € nepeg-
6auyeHolo 3aKOHOM MiACcTaBo ANA NPUNUHEHHA BMMIATK NeHcil. BapTo
HaragaTty, Wwo piweHHAM OKpYHOro agMiHICTpaTUBHOrO cyay Micta Knesa,
3anvweHoro 6e3 3miH KMiBCbKMM anenauinH1um agMiHiCTpaTUBHMM CYA0M
Ta BepxoBHyM CyioM 3a3HaueHi NoNoxeHHaA noctaHoBM KabiHeTy MiHicTpiB
YKpaiHu 6yno BU3HaHO HEUNHHMMW.

Lo ocobnmso BaxnmBo, y CBOEMY pilleHHi BepxoBHuin Cyg 3acTocyBaB
aHani3 cuTyauii Ha BiANOBIAHICTb NpaKTuLi EBPONENCbKOro cyay 3 npas
nognHM (NYHKTK 82-87) CTOCOBHO 3aXUCTy NpPaB NIOAUHNY BifMOBIgHO
fo ctatTi 1 [Nepworo npotokony Ao KoHBeHLUii Npo 3aX1cT Npas NOAMHN i
OCHOBOMMOJNOXHUX cBO6OA,.

Tak, nocrnaoumcb Ha MPaKkTUKy EBPOMENCbKOro cyay 3 Npas OAVHU
y cnpaBax «CyxaHOB Ta InbueHKko npoTtu YkpaiHu» (Sukhanov v. Ukraine),
«WokiH npoTtu YkpaiHu» (Schokin v. Ukraine), Cyn BKa3sye, Wo «npaBo
Ha OTPMMaHHA NeHcil € 06'eKTOM 3axuUCTy 3a cTaTTeto 1 Meplioro npoTo-
Kony Ao KoHBeHLUiT npo 3axmncT Npas NoAnHY | OCHOBOMOJNIOXHMX CBOOOAY,
a BiANOBIAHO, B KOHTEKCTI NonepeAHbOro aHasisy 3aKkoHOaBCTBa «BTPY-
YaHHA BiANoOBigaya y NpaBo Nno3vBaya Ha MYPHe BONOAiHHA CBOIM MallHOM
y Burnagi neHcii Cya BBaXKae TaknM, WO He FPYHTYETbCA Ha 3aKOHI».
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Takmm ynHom, BctaHoBneHHA Cynom BIACYTHOCTI 3aKOHHOCTI BTPY-
YaHH#A, TOOTO BUMHEHHS Ail He B CMOCi6, BM3HAYeHN 3aKoHOM, BepxoB-
Hum CyfoM BM3HaUYeHO JOCTaTHbOI NiACTaBO ANA BUCHOBKY MPO Te, WO
npaBo NoO3rBaya Ha MUPHe BOMOAIHHA CBOIM MallHOM GyNio NOpYLUEHO,
«a 3 TOUYKM 30py NonoxkeHb cTaTTi 1 lNeplworo npotokony o KoHBeHUil
NPo 3axuCT NpaB NOAMHM | OCHOBOMOMOXHUX cBOOOA Masio MicLe BTpy-
YaHHA y NPaBO BIACHOCTi MO3M1BaYa, i Take BTPyYaHHA He Oy0 3aKOHHUMY.

4 BepecHsa 2018 poky Benuka Manata BepxosHoro Cyay noctaHoBuna
anenAuinHy ckapry baxmyTtcbkoro o6’egHaHOro ynpasniHHA MeHcinHoro
doHgy YkpaiHm JoHelbKoi obnacTi 3anmwumnti 6e3 3af0BONEHHS, @ PiLLeHHA
cyny — 6e3 3miH%,

Cydosa npakmuka e aHaso2i4YHUX ma nodi6HuUx cnpasax,
noe’sa3aHux 3 neHciliHumu suniamamu

Micna yxsaneHHa Benukoto Manatoto BepxosHoro Cygy ocTaTOYHOro
pilleHHA B 3pa3KoBill cnpaBi cyau B NepeBaxHil 6inbWwocTi BUHOCATb
aHanoriyHi pilleHHA B TUMOBMX CMpaBax (3a CNocTepeXkeHHAMN IOPUCTIB
Ta NPaBO3axMCHMKIB BUNaAKKM BiACTYNy Bif no3uuii BepxosHoro Cygy no-
OJINHOKI).

MNpoTe BapTO 3ayBaxkKuTw, Wo BNPoAoBK 2016-2018 pokKis po3rnaHy-
TO KiflbKa TUCAY NoJibHUX crpaB i BiACOTOK pilleHb, AKi 6yno BMHECEHO
He Ha KOPMUCTb NO3UBaYiB, — 3HAUYHO BiNbluKMiA. [lo TOro X YacTuHa crpas
[0 CborofHi nepebyBae Ha po3rnagi BepxosHoro Cyay; 3HaUHWIN MacKB
CTAHOBNATb CAPABY, LWOJO AKNX KacaLiliHi ckapru 6ynu HanpasseHi go Bu-
Loro agMiHicTpaTMBHOro cyay YKpaiHu, a 3rogom 6ynmn nepeaaHi 4o HOBO-
cTBopeHoro BepxosHoro Cygay.

Mpwn ybomy KaTeropisa crnpas, NOB'A3aHNX 3 OCKAPXKEHHAM Jil TepuUTo-
pianbHKX opraHiB lNeHciliHoro ¢oHAy YKpaiH1 CTOCOBHO NEHCiOHepIB, AKi
[0 noyaTtKy 36poHoOro KoHPiKTy 6ynn 3apeecTpoBaHi ofepKyBavyamu
NEHCINHNX BMUMAT Ha HUHI OKYNOBaHNX TEPUTOPIAX, MICTUTb KinbKa «mif-
KaTeropir», KoXkHa 3 AKX Ma€ CBOI NeBHi 0CO6MMBOCTI.

AIK y>ke 3a3Hayvanochb, CBOIM pilleHHAM y 3pa3KoBill cnpasi BepxoBHui
Cy[, OfHi€l0 3 0O3HAK TMNOBUX CNPaB MPO NPUMNUHEHHA BUMNIATK MeHCil
BHYTPILIHbO NepemilleHM 0cobaM BM3HaAUMB caMe HAABHICTb Yy NMo3MBaYa
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«CTaTyCy BHYTPILIHbO NepemilleHoi 0coby, Wo NiagTBepaKy€ETbCA [OBIa-
KO0 OpraHiB coLiasibHOro 3axXMCTy HaceneHHA Npo B3ATTA il Ha 06MiK AK
BHYTPILIHbO NepeMilleHoi 0cobmy.

Mpote B 6araTbox B1MnagKax 06CTaBrHU CNpaB Bifpi3HAITHCA Bif «Kia-
CUYHMX» O3HAK Came CTOCOBHO CTaTyCy BHYTPILUIHbO NepemileHoi ocobu.

YiKe [aBHO He € BiOKpUTTAM, Wwo KabiHeT MiHicTpiB YKpaiHu npuiiHa-
TUMK noctaHoBamu N2 637, 595, 365 paKTUUHO «NpUB’'A3aB» OTPUMaHHA
MeHCIMHMX BMNIAT 0cobam, sAiKi 10 NoYaTKy 36pONHOro KOHGNIKTY 6ynu
3apeeCcTpoBaHi ofepxyBavyamuy NEHCIMHUX BUNNAT Ha HUHI OKYMOBaHUX
TepuTopiAX, A0 AOBIAKN NepeceneHus.

Tak, y 3BiTi [MeHcinHoro poHay YkpaiHu 3a 2017 pik MicTUTbCA CTaTHC-
TU4YHa iHbopMaLia WoAo KiNnbKOCTi NeHCioOHepiB 3 Ynca BHYTPIWHbO ne-
peMileHmnx ocib, AKUM BUNIauyloTbca neHcii. Ha 1 ciuna 2017 poky neHcii
BMNnavyBanuca 548,9 Tucayam Takux neHcioHepis, a Ha 1 ciuHa 2018 poky
X KinbKicTb cTaHOBWNa 516,1 Ticay ocib. Mpu LbOMy TOUHMX AAHKX NPO Yn-
CenbHiCTb NeHCioHepiB, AKi NepebyBaloTb Ha HENIJKOHTPOJbHIN TEPUTOPIT,
30KpemMa Npo NOMepPANX Ta TUX, L0 BMIXann A0 iHWNX AeprKkaB, HEMAE.

3a JaHUMK CTPYKTYPHUX NiAPO34iNiB coLiaNibHOro 3aX1CTy HacenieHHA
obnacHux Ta KniBcbkoi MicbKOT iep»kaBHUX afMiHiCTpaLil, cCTaHOM Ha 4 6e-
pe3Ha 2019 poky B YKkpaiHi B3ATO Ha 061ik 1 364 578 nepeceneHLiB 3 TUM-
YaCcoBO OKYMOBaHWX TepuTopil [loHeLbKoi Ta JlyraHcbKoi obnacTei i Kpumy.

YpaxoBytoum fy»e HU3bKy NiATPYIMKY NepecefieHLiB Hacamnepes, Wwonio
BUPILLEHHSA XUTNOBKX NUTAHb AK 3 OOKY Aep>KaBu, TaK i TepuTopianbHNX
rpPoOMafl, OYEBUAHUM € TON aKT, Lo BiNbLiCTb NEeHCIOHepiB-NepecenieHliB
(@ ue 6n13bKo NONOBMHY Bif 3arafnbHOI KiflbKOCTi B3STUX Ha 061K BHY-
TPIWHBbO NepemileHnx ocib) matoTb Lel cTaTtyc GopmManbHO, GaKTMUYHO
OTPUMYIOUN AOBIAKY BHYTPILIHBbO NepeMileHOl 0cobu ik HeobXiAHY yMOBY
JOCTYNy [0 iX NeHCIHMX BMMNaT.

Mpo ue TakoX HaOUYHO CBIAUUTD i aHani3 cuTyauii 3 NepeTHOM KOHT-
PONbHO-NPONYCKHUX MYHKTIB B'I34y-BUi3ay. 30Kpema, cTatnuctuka dep-
»aBHOI NPUKOPAOHHOI CNyKOM YKpaiHU IeMOHCTPYE NOCTilHe WopivyHe
3POCTaHHA KiNbKOCTi NepeTnHiB NiHii 3iTKHeHHA: 2016 pik — 8,569 Minbrno-
HiB, 2017 pik — 11,842 minbioHis Ta 2018 pik — 13,620 minbnoHiB. 3rigHO
3 JaHuMK, HaBefileHUMK Y MoHiTopuHrosomy 3BiTi bnaroginHoro ®oHpy
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«lpaBo Ha 3axucT» «[lepeTunH niHii 3iTkHeHHA yepe3 KIMBB» 3a 11 micauis
2018 poKy®, «BikOBe CMiBBiAHOLIEHHA TaKOX 3aN1LWanoca AOBOSi CXOXKNM
NPOTAroM yCbOro nepioay NpoBeAeHHA ONUTYBaHHA: BiNbLUiCTb ONUTaHNX
CTaHOBWAM NIOAN NOXMNOro BiKy» (57% niogen, wo nepetnHatoTb KIMBB, €
ocobamm y BiKoBil KaTeropii 60+)». TakoX y BKa3aHOMy 3BiTi 3a3HaYa€eTbCs,
Lo «3arasioM HanbinbL NOWMPEHUMM NPUYMHAMU NEePETUHY By YHUK-
HEHHA NPU3YNMHEHHA couianbHUX BUNJAT Ta NEeHCi BHACNI[OK BiACY THOCTI
Ha KYYT noHag 60 gHiB» (4o npnumHy BKasanu 42,2% pecrnoHAeHTiB)».

3 ornagy Ha 3a3HayeHe B pe3ysbTaTi NPUMWHEHHA BUNNAT NeHCi 3Bep-
TaTbCA O CyAy NEHCIOHepW, AKi € BHYTPILLIHBbO NepeMmilieHMMN ocobamm
baKTUYHO i PUANYHO (3GINCHUAN NepeMilleHHA Ta OTPUMAaNK B yCTaHOB-
neHoMy nopsaKy Aosiaky BINO), a Takox 0ocobu, siKi € nepeceneHUAMN CyTO
dopmanbHO, offHaK B C1y NeBHMX 06CTaBUH BTPaTUVY Liel cTaTyc (goBigka
6yna ckacoBaHa) i BigMOBIAHO iX BUNIATV TakoX Oynu NpunuHeHi.

CborofHi Taka Kateropis crpaB € OAHI€0 i3 HaNbINbL NOWNPEHMNX
cepef 3arafibHOI KinbKOCTi CNOpIB, MOB’A3aHNX i3 4OCTYNOM A0 NEHCINHNX
BMMIaT 0cobamu, AKi JO NoYaTKy 36pONHOIO KOHPMIKTY 6ynun 3apeecTpo-
BaHi ofep»yBayamm NEHCIMHNX BUMIAT HA HWHi OKYNMOBaHUX TEPUTOPIAX.
Ha BigmiHy Big TMNOBMX CripaB NPO NPUNVUHEHHA BUMAATK NeHCiT BHYTpIL-
HbO NepemilleHM ocobam, NpakTKa CymiB Oinbll HEOAHOPIAHA, He3Ba-
»arouu Ha Te, wo BepxosHrm Cygom 3a pesynbrataMu po3rnagy AecATKiB
cnpas 6yno cdopmynboBaHO NMO3ULIO LWOAO LbOro NUTaHHS.

Hanpuknag, HeogHaKoBMI NiaXia CYAiB 4O BUPILLEHHA Takoro poay
CrnopiB AeMoHCTpye cnpaBa 185/9755/16-a, y AKil oCTaToOUHe pilleHH:A 6yno
noctaHoBneHe BepxoBHum Cynom 2 )oBTHA 2018 poky.

Tak, 3aJ0BOJIbHAIOUYM NMO30BHI BUMOTH, Cy NepLUOi iHCTaHLii% BMxO-
AWB i3 TOrO, WO NPUNMHEHHA BUMNATU MEHCIT MOXKMBE NuLie 3a YMOBU
NPUHATTA NEHCINHUM OPraHOM BiAMOBIAHOrO PilleHHA BUKITIOYHO 3 Mif-
CTaB, NnepenbayeHux ctatteto 49 3akoHy YKpaiHu Big 9 nunHA 2003 poky
N2 1058-1V «[po 3aranbHOO60B'A3KOBE AepKaBHE NeHCiHe CTpaxyBaHHA»
(mani — 3akoH N2 1058-1V). BignoBigau He BKa3aB, AKa 3 0OCTaBUH, BM3Ha-
YeHUX HaBeeHO HOPMOIO 3aKOHY, CTasa MiACTaBoo ANA NPUMMHEHHA No-
31Bavy BUNMaTK NeHcil. NlocnnaHHA Bignosigaya Ha NONI0XKeHHA NOCTaHOBM
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KabiHeTy MiHicTpis YkpaiHu Big 8 uepBHaA 2016 poky N2 365 «[opagok npu-
3HayeHHA (BiAHOBNEHHA) couianbHUX BUMMAT BHYTPIWHbO NepemileHnM
0Cco6amM» He € MOCKMAHHAM Ha HOPMMU 3aKOHY, OCKiNbKM NocTaHoBa KabiHeTy
MinicTpiB YKpaiHu € nif3akOHHUM HOPMaTUBHO-MPAaBOBMM aKTOM. Takum
YMHOM, MPUMNNHEHHA BUNIATN NO3MBaYvy NeHCily 3B’A3Ky 3 BiACYTHICTIO
[OBIgKM NPO B3ATTA Ha 06K ocobu, AKa NepemMilly€eTbCA 3 TMYacoBO
OKynoBaHOI TepuTopil YKpaiHu, panioHy NpoBeAeHHA aHTUTEPOPUCTUYHOT
ornepaLii UM HaceneHoro NyHKTY, PO3TallOBAHOrO Ha NiHil 3iTKHEHHA, Cy-
nepeynTb NPUHLUMNaM, AKi 3aKpinseHi B KOHCTUTYUT YKpaiHuM Ta nigctasam,
HaBeAeHVM y 3aKkoHi N2 1058-IV.

CkacoBytouM pilleHHA cyay NepLuoi iHCTaHUii Ta BiAMOBNAIOYN B 3a70-
BOJIEHHi MO30BY, anenAuinHun cyn®’ BUXOA4MB 3 TOro, LLO NPaBo Ha NeHCinHe
3abe3neyeHHA BHYTPILLHBO NepemileHa 0coba MoXKe peanizyBaTil LLAAXOM
ofepXKaHHA y BCTaHOBNIEHOMY NOPAAKY AOBIAKM NPO B3ATTA il Ha 06NiK
AK BHYTPILIHbO NepeMilleHoi 0cobu, a NopAROK 34iNCHEHHA KOHTPOIO
3a NpoBeAeHHAM COoLianbHNX BUMMAT BHYTPILLIHBO NepemilieHM ocobam
3a micueM ix GakTUYHOro NpoXmnBaHHA/nepebyBaHHA NKiLIe BCTAHOBIOE
MeXaHi3M 3[iNCHEeHHA KOHTPOSIO 3@ NPOBeAeHHAM TaKUX BMMNAT Bigno-
BiIHO 4O NONoXeHb 3akoHy YKpaiHu «[po 3abe3neyeHHA npas i cBo6og
BHYTPILIHbO NepeMilleHnx ocCio» Ta He cynepeuntb 3akoHy N2 1058-IV.

Koneria cynnis BepxosHoro Cygy He norogmnach i3 BULLEBKa3aHUMM
BVICHOBKaMU anenAuinHoro cyay Ta 3aoBOJibHMNA KacauiliHy ckapry no-
31Bava, CKacyBaBLIM MOCTAHOBY anenAuinHoro cyay. Tak, mocmMnalvmchb
Ha piweHHA KoHctutyuiiHoro Cyny YkpaiHu Big 7 »oBTHA 2009 poky
N9 25-pn/2009 Ta BigNOBIAHY NPaKTUKY €BPONENCbKOro Cyay 3 npas fto-
aviHy, Cyq 3BepTac yBary Ha 3aCTOCYBaHHA Miaxoay, 3rifHO 3 AKUM NpaBo
Ha MeHcito Ta il ofep*aHHA He MoxKe OyTI NOB’A3aHe 3 MiCLIeM NPOXKUBAHHSA
NoanHN: «Taknin Niaxig MOXXHa MOWNPUTKY He TiTbKM Ha FPOMaAsH, Lo BU-
Xanu Ha NOCTiHE MiCLie MPOXNBAHHA OO0 iHLIMX AepKaB, a 1 Ha BHYTPILHbO
nepemileHnx ocib, AKi MaloTb NOCTIMHE MicLe NPOXMBAHHA Ha HEMiAKOHT-
ponbHin Ypaay YKpaiHu Teputopil. Y KOHTEKCTiI cnpasu, Lo PO3rnAgaETbCsa,
NpPaBoOBUI 3B'A30K MiXK IepXKaBolo i IOANHOI0, AKWIA Nepeabdayvac B3aEMHI
npasa Ta 060B'A3KN, NiATBEPAKYETbCA GaKTOM HAbyTTA rpOMagsHCTBax.

Kpim Toro, konerisa cyaais BepxosHoro Cyay akLeHTyBasna yBary Ha Tomy,
LU0 «BiAMOBIAHO A0 YaCTMHU Apyroi cTaTTi 2 3aKoHy YKpaiHu «[po cBobogy
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nepecyBaHHA Ta BiflbHWI BUGIp MicLiA NpoXMBaHHA B YKpaiHi» Big 11 rpyaHa
2003 poky N2 1382-1V peecTpauia Micua NpoxmMBaHHA YK MicTa nepebyBaH-
HA ocobu abo i BiiCy THICTb He MOXe By T YMOBOIO peanisaLii npas i ceobop,
nepen6ayeHnx KOHCTUTYL €D, 3aKOHAMV Y1 Mi>KHAaPOAHUMY [OrOBOPamMm
YKpaiHu, abo niacTaBoto A5 iX 0OMeXXeHHs».

BapTo 3ayBaxuTu, WO B HaBefeHi MOCTAaHOBI, TaK CaMO fK i B PiLLEHHi
Yy 3pa3KoBiil cnpasi Ta aHanoriyHux i nogibHmx cnpasax, BepxosHuii Cyg no-
CNifOBHO 3BePTAETbCA 10 MPaKTUKM EBponencbkoro Cyay 3 Npas NOANHY,
30KpeMa aKLeHTYOUM yBary Ha TakUX acneKkTax, AK:

1) NpaBo Ha OTPUMaHHSA MeHCii € 06'EKTOM 3axmUCTy 3a cTaTTelo 1
MNepworo npotokony Ao KoHBeHLii Npo 3axncT npas MOANHN | OCHO-
BOMOJIOXKHUX cBObOS;

2) BTpyYaHHA Bignosigaya y NpaBo Mo3uBaya Ha MMpHe BONOAIHHA
CBOIM ManHOM Yy BUrAAAI neHcii BepxosHuin Cyn BBaXKae Taknm, WO
He IPYHTYETbCA Ha 3aKOHi;

3) BiACYTHICTb 3aKOHHOCTi BTPYYaHHA, TOOTO BUMHEHHSA fill He B CMO-
ci6, BU3HaueHWIn 3aKOHOM, € JOCTAaTHbOIO MiACTAaBO A/ BUCHOBKY
Mpo Te, Lo NpaBo No3rBaya Ha MUpPHe BOSTOAIHHA CBOIM MaliHOM 6yno
nopyLueHe.

MigcymoBytoun, BepxosHuin Cya® pobutb BUCHOBOK NPO Te, WO B Ha-
BefleHiln Ta NofibHUX cnpaBax «NPUMNMHEHHA BUNATK NeHCii no3usavy
6yno 3giicHeHOo He y cnocib, nepepbayeHunin 3akoHom N2 1058-1V, a 3 Toukun
30py nonoxeHb cTatTi 1 [Mepworo npoTokony Ao KoHBeHUii Npo 3axmct
npas NOANHN | OCHOBOMOJIOXKHMX CBOOOA Mano micLe BTpyYaHHA y NpaBo
BNIACHOCTI MO31Baya, i Take BTPYYaHHA He Oy10 3aKOHHMMD.

AHanoriyHum NpaBoBUI BUCHOBOK LOAO 3aCTOCYBaHHA HOPM MaTe-
pianbHOro npaea B Criopax Li€i KaTteropii B nogibHMX NpaBoBigHOCKMHAX
BepxoBHui Cyn chopmysntoBaB TakoX Y iHLIKX cnpaBax®.

Pa3oM 3 UMM y KOHTEKCTi BKa3aHOI KaTeropii cnpas BapTo akLeHTyBaTu
yBary Ha TOMy, LLIO B 3a3Ha4eHil no3umuii He JOCATHYTO OAHOCTAMHOCTI. 30-
Kpema, 3a pe3ynbTaTaMu po3rnagy anensAuiiHoi CKapry TeputopianbHOro
ynpaBniHHA [MeHciiHoro poHAy YKpaiHn y BXKe 3raflyBaHill 3pa3KoBill cnpasi
ABoma cygaamu Benukoi Manatn BepxosHoro Cyny BuknageHo Okpemy
DyMKY’°,
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HesBaxatouu Ha Te, WO 3pa3KoBa cnpasa CTOCYBaNacb BHYTPILLHbO
nepemileHoi ocobu, CyaasMN BUCIOBIIEHO PAS Te3, AKi CTOCYI0TbCA came
NeHCIOHePIB, LLIO NPOXIMBaTb HA TUMYACOBO OKYMNMOBAHUX TepUTOpIAX (He-
3anexHo Bi HaABHOCTI Yu BiACyTHOCTI foBigku BI1O).

Tak, B OKpemiin gymui HaBefeHO BUOIPKOBUIA aHani3 cuTyauil Wwopo
npo6nem ePpeKTUBHOIO KOHTPOJTIO 3a LiifIbOBMM BUKOPVCTaHHAM OlogpKeT-
HUX KOLUTiB, 30KpeMa naeTbCA NPO BiACYTHICTb MOXKNNBOCTI AepaBHUX
OpraHiB NepecsiguynTUCb y TOMY, O OTPMMYBaYi NeHCIMHUX BUMNAT, AKi
NOCTINHO UM NepPioANYHO MPOXKNBAKOTb HAa OKYNOBAHUX TEPUTOPIAX, AOCi €
XMNBUMU. 30KpemMa, HaBOAUTLCA PAQ MaTepianis 3 eneKTpoHHKX 3MI wopo
BUABMIEHHA MPaBOOXOPOHHVMM OPraHamu «LaxpanCbKuUx CXem» OTPUMaH-
Hs NEHCINHMX Ta couianbHUX Bunnat. Llikaeo, wo nuwe B ogHoMy i3 HUX'' i3
nocunaHHAM Ha iHbopmaLuito, onpuniogHeHy Cny»xb6oto 6e3nekn YKpaiHu,
HaBOAUTbLCA MOBIAOMAEHHA NPO GaKTV CMepPTi NEHCIOHEPIB Ta Noganblle
OTPVMaHHA PoAMYaMM HaNeXHOI MoMepnmm neHcii (iHpopmauia npo no-
JanblUnni Xig po3cnigyBaHHA He HABOAMTbLCA).

3a iHWKMKM X nocnnaHHAMIK’? iHbopMmaLlif, WO NOJAETLCA AK LWaxpaii-
CbKi CXemMu 3aBOJTOAIHHA NeHCiAMN, GaKTUUYHO € TaKOIO, O OTOTOXKHIOE
OTpUMYBaYiB NEHCINHNX BMUMNAT, KOTPI NPOKMUBaOTb HA OKYMOBaHIn TepuTo-
pii, 3 wWaxpaamum, Hanpuknag: «Pa3om 3 TMM ronosa NpaeniHHA [eHCinHoro
doHay noiHpopmysas npo crisnpauyo 3 CBY gna BuABNEHHA «danbLUMBUX»
neHcioHepiB-nepeceneHuiB»; «bynu BuABneHi yuncneHHi ¢akTv NeHCINHUX i
couianbHMX BUMJAT Ha MiACTaBi HEMPaBAMBMX BiZOMOCTEN NPO NPOXKNUBAH-
HA NepeceneHLiBy; «HannonynapHiwoo cxemoto Wwaxpanctea byna cxema
«NeHCINHOro TypusMy» — NOANHA PeeCcTpyBanaca B OpraHax coL3axucTy,
OoTpuMyBana BCi JOBIAKW, MOYMHaNa oTpMMyBaTW NEHCIlo i NnoBepTanaca
Ha HeNiAKOHTPONbHY YKPalHCbKIl BNagi Teputopito. YacTnHa oTpmmaHmnx
TaKM LWIAXOM Fpoluen iwna Ha ¢piHaHCyBaHHA 60OMOBUKIB, — 3a3HAaUUB
lpruak».

BapTo 3a3HaumnTK, WO AiICHO, AKLLO 0COba PEECTPYETLCA AK BHY TPILLHBO
nepemilieHa ocoba i GakTMYHO NOBEPTAUNCH Ha MOKNHYTE MicLie Npo-
MBAHHA Ha OKYMNOBaHil TepUTOPIi MPOAOBIKYE, HaMpPUKag, OTPUMyBaTH
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afpecHy AOMOMOry BHYTPIlWHbO NepeMilieHM ocobam Ana NoKpuUTTa
BMTPAT Ha MPOXKUBAHHA, B TOMY YMCJTi HA OMATY KUTTOBO-KOMYHaNbHIX
nocnyr, NAeTbCsA NPOo HeAOTPYMAHHA 3aKOHOAABCTBA TaKNMM 0CObaMu.

OpHak HaBefdeHi BuLLe LUTaT 3 NPAMOI MOBW CBig4aTb NPO Te, WO Nig
LIAXPaNCTBOM Ta HE3aKOHHVM 3aBOJTIOAIHHAM epXKaBHMMM KOLUTaMM Ma-
NOCb Ha YBa3i OTPUMAHHSA NeHCin. Takum YnHOM GaKTUYHO 3amnepeyyBanoch
NpaBo NeHCIOHEepIB, KOTPI MPOXKMBAIOTb Ha OKYMOBAaHUX TEPUTOPIAX, Ha TXHIO
NeHcito, LWOAO AKOro, A0 pevi, Benuka MNanata, nocunaloumcb Ha NpakTUKy
€BpOonencbKoro cyay 3 npas NIOAMHMW, BUCNOBMNACH AK WOAO NPaBa, AKe €
06'eKTOM 3axUCTy 3a cTaTTeto 1 MNepluoro npoTokony Ao KoHBeHLii npo 3a-
XUCT NpaB NIOAMHM | OCHOBOMONOXHUX CBOOOA,

MNposiBLwY AeTanbHUN aHani3 iHGopmadii B enekTpoHHux 3MI, cyagi
3BEPTAIOTb YBAry «Ha CUTYaLlito, AKa 3aCBiguye HEOOXiAHICTb BNPOBaKEHHS
edeKTNBHUX MeXaHi3miB BepudikaLii npoBegeHnX i ManbyTHiX NeHCINHMX
BMNNIAT 3a MicLieM peecTpaLii pakTMYHOro MicLA MPOXKMBAHHSA BHYTPILLHBO
nepemileHmx ocié» (nyHKT 30).

He 3anepeuyioun B LiOMy NOMYHOCTI TBEPAMKEHHA, BUCNOBIEHOIO
B OKpemii gymui WoJo HeoOXigHOCTI PO3pOobNEHHA AePKaBoK MeXaHi3-
MiB Bepudikauii couianbHnx BUNAAT BHYTPIWHbO NepemilieHnm ocobam
AK NPOMNOPLifHOI MeTV A0 3arafibHUX iHTepeciB (YacTuHa apyra cTaTTi 1
Meporo npoTtokony fo KoHBeHLUii), MOXHa cTBepXyBaTy, WO Cyaaamn
3pob6neHo BUCHOBKY, IKi CyrnepeyaTtb BCTaHOBNEHNM nigxoaam BepxosHoro
Cyny. 3okpema, BKasyeTbcA: «[1paBoBi HACNIAKN KOHTPOSIbHUX MeXaHi3MiB
OO0 NPOBefeHHA CoLiaNibHVX BUMNAT BHYTPILLUHBbO NepemilleHnM ocobam
y BUMMALI NPUNMHEHHSA BUMIATK NEHCIT MOXYTb MaTh MiCLie 338 YMOBU NPUI-
HATTA NEHCIMHNM OpPraHOM BifMOBIAHOIO PilleHHA 3 NiACTaB, BUSHAYEHNX
YacTMHOIO nepuioto cTatTi 49 3akoHy N2 1058-1V. [Mepenik Taknx niacTas
BCTAHOBJIIOETbCA NMLLE 3aKOHOM | He MOXe OMOBHIOBATUCA Nif3aKOHHUMMN
HOPMaTUBHMMYM aKTaMu ypagay Ym iHWNX opraHis Bnagu. Npote nigcrasn,
BM3HauYeHi y nyHKTax 1, 3 i 4 yacTnHW nepwoi cTaTTi 49 3akoHy N2 1058-1V,
a TaKoxK NiAcCTaBy, BM3HAYeHi 3rigHO 3 NyHKTOM 5 BKa3aHOI YaCTUHW Y 3a-
KOHax YKpaiHW, MOXYTb KOHKPETU3YBaTUCA AJIA HAaNeXHOro NpaBo3acTo-
CYBaHHA Y MiA3aKOHHNX HOPMATUBHMX aKTax».

Ba)kko He morognTHChb i3 TMM, Lo NigCTaBW NPUMHEHHA BUMJIATX NEHCIN
MOXYTb KOHKPETN3YBaTWCb Y MiA3aKOHHUX HOPMAaTMBHO-NPaBOBKX aKTaXx,
OfHaK 3aTBepakeHi KabiHeTom MiHicTpiB YKpaiHu akTu, BOYEBMAb, HE Ma-
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I0Tb 33 METY KOHKpeTU3aLlilo TakMX NiacTas, a WBKALIEe BCTAaHOBOKTb J0-
[ATKOBI NigcTaBy, He NepeabayeHi cnewianbHUM 3aKOHOM (L0 BCTAHOBJIEHO
CyJamu B paHille 3rajaHin cnpasi Wo[o BU3HAHHA HEUNHHMMN OKPeMMX
HopMm noctaHoB KabiHeTy MiHicTpiB YKpaiHu N2 365 Ta N2637).

Y TOW e yac CKNagHO 3P03yMiTu, AK CaMe NOEAHAHHA Y BUCHOBKY MO-
NOXKEeHb MYHKTY 5 YacTUHU NepLuoi cTaTTi 49 3akoHy N2 1058-1V (MoxxnuBicTb
NPUNWHEHHA BUNNATA NEHCII. .. 8 iIHWUX 8UNAOKAX, nepedbayeHux 3aKoOHOM)
i3 MONOXKEHHAMM YaCTUHU TPETLOT CTaTTi 7 3aKOHY YKpaiHu «[po 3abe3ne-
YeHHA npa. i cBO6OJ BHYTPILIHbO NepeMileHnx ocib» (wopo npasa BMNO
Ha OTPVIMaHHA coLlianbHMX NOCAYT BiANOBIAHO A0 3aKOHOAABCTBA YKpaiHU
«came 3a micuyem peecmpaduii pakmuyHo20, a He 6y0b-AK020 MiCUA NPOXU-
BAHHA») Y3rO[KY€ETbCA i3 NONOXKEHHAMM camoro 3akoHy N2 1058-1V, y npe-
ambyni 10 AKOro 3a3HayeHo, Lo 3MiHa YMOB | HOPM 3araibHOO00B'A3KOBOrO
[epP>KaBHOro MEHCINHOro CTpaxyBaHHA 34iMCHIOETbCA BUKITIOUHO LLSIAXOM
BHECEHHSA 3MiH O LibOro 3aKOHY.

| AK pe3ynbTat, He3pO3yMINNMM € NOEAHAHHA BUCHOBKY, HaBeeHOro
B NyHKTI 53 OKpemoi AyMKM («a TaKoX NiACTaBy, BU3HAYEHI 3rigHO 3 MYHK-
TOM 5 BKa3aHOI YaCTUHW Y 3aKOHaxX YKpaiHU, MOXYTb KOHKPeTU3yBaTucA
[NA HaNeXHOro NPaB03aCTOCYBaHHA Y MiA3aKOHHMX HOPMATUBHMX aKTax»),
i3 BUCHOBKOM, HaBeZleH!M Y MyHKTi 55 («3 ornagy Ha BKa3aHe s npaBusib-
HOrO 3aCTOCYBaHHA YaCTUHM NepLuoi cTaTTi 49 3akoHy N2 1058-1V ypag moxe
BMAaBaTW Nif3aKOHHI HOPMATMBHI aKTW, BCTAHOBJIOOUM KOHTPOSIb 3a TUM,
Wwo6bu couianbHi BUNNATK 34iNCHIOBANNCA NMLLE XUBUM BHYTPILWHbO Nepe-
MileHUM ocobam, AKi AnA OTPMMaHHA TakMX BMNAaT Haganu JOCTOBIPHI
BiJOMOCTi NMPO MicLie IXHbOro GaKTUUHOIO MPOXKUBAHHS).

[incHo, cnywHi 3ayBa)eHHS LWoAo AOUiINbHOCTI pO3p0o6NeHHA MexaHi3-
MiB KOHTPOJIIO 33 aiPECHICTIO NEHCINHKX BUMNaT NOTPe6bYoTh BifNOBigHOrO
HOPMAaTMBHOrO BperynioBaHHA. [1pn LboMy, AK NOKa3ye Yac, MexaHi3mu,
L0 BNPOBagXyoTbcsA akTamu KabiHeTy MiHicTpis YKpaiHu, npussogsaTb
[0 YNCSIeHHUX CMOpIB, CYAOBa MPaKTMKa Y AKNX JO LbOro Yacy He € MnoB-
HiCTIO YHipiKOBaHoOlO.

HJocnTb NoWwmnpeHNm NUTaHHAM, WOAO AKOro iCHYIOTb Pi3Hi nigxoam
B CY[OBIV NPaKTULL, € NUMAHHA OCKAapXeHHA 0ill mepumopianbHUX op2aHie
[MeHcitiHo20 hoHOY YkpaiHu ujo0o 8ioMo8U BHYMPilUHbO nepemiujeHUM 0co-
6am y suniami neHcii 3a nonepedHiti nepioo.
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Hanpuknag, y notouHomy pouii BepxosHum CyaomM po3rnaHYTO Kacalin-
Hi CKapru BHYTPIiLIHbO NepemilleHoi ocoby Ta BignoBigHOro TepuTopianb-
Horo ynpasniHHsA MeHcinHoro oHay YkpaiHu B cnpasi N°425/1823/1773,

O6cmasuHu cnpasu

Mo3usay-neHcioHep nepemicmusca Ha mepumopito JlyzaHcokoi obnacmi,
Wo KOHMPOIEMbCA YpAa0om YKpaiHu, ma cmaes Ha obik y Py6ixaHcbKkomy
06’eOHaHomy ynpassiHHi [leHcitiHo2o ¢hoHOy YkpaiHu JlyzaHcbkoi o6nacmi 3
01 cepnHsa 2014 poky.

Bunnama neHcii npunuHeHa 3 01 iromozo 2015 poky y 38'A3Ky i3 HeHa0aH-
HAM no3usayem 008i0KU Npo 83AMMsA HA 061K BHyMpillHbLO nepemiujeHoi
ocobu.

Cnig 3ayBa)unTy, LLO NTaHHA 06MiKy BHYTPILLHBO NepemilleHnx ocib Ta
MeXaHi3m oTprmaHHA foBiaku BMO HopMaTrBHO 6yNo BperynboBaHo fvLle
HanpwuKiHui 2014 poKy i3 3aTBepaXeHHAM KabiHeTom MiHicTpiB YKpaiHu
noctaHoBwM Bif 1 »ko0BTHA 2014 poky N2 509 «[1po 06nik BHYTpPILLIHbO Nepe-
MilLleHUX 0cCib» Ta NPUNHATTAM 3aKoHy YKpaiHu «[1po 3abe3neyeHHsA npas
i cBO6O[ BHYTPILIHBO NepeMilleHrx oci6» 20 xoBTHA 2014 poky N2 1706.
TakuM YMHOM, MO3MBAY CTaB Ha OOJIIK AK OTPMMYBay MEHCIHWX BUNMAT
3a MiCLieM BHYTPILLHbOrO NepPeMILLEHHS, KepyHUMCb YCTaHOBJIEHOO Ha TOW
Yyac NpaKTUKOL, KA He byna BifobparkeHa B >kOAHOMY HOPMATVBHOMY aKTi
i, BignoBiaHO, Nepenbayana HajaHHAM NeHcioHepamy 6a30BMX JOKYMEHTIB
(Taka iHbopMaLisa po3miltyBanacb Ha odiliiHMX Beb-caTax fepaBHUX
OpraHiB Ta B orosioweHHAX y 3MI).

OdiuinHo, y po3yMiHHi BKa3aHux BuLLe 3akoHy N2 1706-1V Ta noctaHoBM
KabiHeTy MiHicTpiB YKpaiHu N2 509, no3uBay cTaB BHYTPILLHbO Nepemille-
Hoto ocoboto nuwwe 10 cepnHa 2016 poky, oTpumaBLum AoBigKy BO.

HacmynHozo 0HA nepeceneHeyb 38epHy8CA 00 NeHCilIHO20 Op2eaHy i3
HOB010 8i0N0BIOHOK 348010, 000a8WU NOBHUL Nakem HeobXiOHUX OOKY-
MeHMIiB, 0OHAK piwieHHAM 3acidaHHA Komicii 3 numaHe npusHavyeHHsA (8i0-
HOBJ1eHHS, BIOMOBJIEHHA) COYianbHUX 8UNJAM 8HYMPIWHbLO nepemiljeHux
oci6 yepes 5 micayis nicna no0aHHsA 3aA8u no3uga4vy 6yn10 8ioMo8eHO
8 NOHOBJIEHHI 8UNJIAMU NEeHCil.
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PiweHHs w000 npunuHeHHA 8UNIAMu neHcii gionosioavyem He npuli-
Manoce.

Bsaxaro4u 0ii 8idonogioaya ujo0o Heguniamu oMy NeHcii He3aKOHHUMU,
no3usay 38epHyca 00 cyoy 3 NO3080M.

Cyam nepLioi Ta anenAuinHol iIHCTaHLiN, YaCTKOBO 3a40BOJIbHAIOYN
NMO30BHi BUMOTW, BUXOAWAM 3 TOTO, L0 NiACTaBW AN1A NPUMNMHEHHA BUMIATK
neHcii nepepbayeHi yactuHoto 1 ctatTi 49 3akoHy YKpaiHu «[po 3aranbHo-
060B’A3KOBeE fepXKaBHe NeHCiHe CTpaxyBaHHA». Y TOM e Yac 3aKOHOAaB-
CTBOM He nepenbayeHo Takoi NigCcTaBy NPUNUHEHHA BUNMATA NEHCl, SiK
CKacyBaHHA fAii AOBIOKM BHYTPILLHBbO NepemilleHoi ocobu.

OpHOYaCHO CyAM 3a3HayuAK, WO NeHCiINHWUM opraH 3 1 nToro
2015 poKy NpUNWHMB BUMNATY MEHCIT Ha 3aKOHHWX MiAcTaBax Yyepes Bif-
CYTHICTb Y NeHCiHOro opraHy AOBIAKU NPO B3ATTA No3MBaya Ha 06niK
AK BHYTPILWHbO nepemileHy ocoby.

Takmum unMHOM, Cyam nepLuoi Ta anenAuiMHOI iIHCTaHUin BU3HaNM He3a-
KOHHUMM fii TeputopianbHOro ynpaeniHHA MNeHcinHoro ¢poHay YkpaiHm
OO NPUNUHEHHSA NEHCINHUX BUNAAT i 3000B'A3ann BiGHOBWTY TaKi BU-
nnaTu, B TON e Yac BigMOBMBLUM B MO30BHUX BUMOrax, 30Kpema, Woao
3000B'A3aHHA 34iINCHUTY BUNIATA NEHCIT 32 MUHYNNIA Nepiog — 3a Yac, Konu
B neHcioHepa byna BiacyTHA gosigka BIO.

Y cBOI0 Yepry no3mBad y CBOIN KacauilHiln cKap3i 3a3Hayas, LWo cyan
6e3nigcTaBHO BiAMOBUIM NOMY B 3aJ0BOJIEHHI MO30BHMX BMMOT 3a nepiof
3 1 motoro 2015 poky no 9 ceprnHAa 2016 poKy, OCKiIbKK, Ha NOro AYMKY,
BiANOBiAay B3arani He MaB Npasa NPUNWHATYA BUNNATy NeHCii no3nBauvy.

BepxoBHun Cya, nocunalounch Ha ycTaneHy nNpakTuky, HaBegeHy, 30-
Kpema, y noctaHoBi Bif 22 6epe3Ha 2018 poky (cnpaBa N°243/6391/17)
3a pe3ynbTaToM PO3riAfy aHanoriyHoro cnopy (MPUMNMHEHHA BUMIaTK
neHcii ocobi, AKa nepemicTunacb 3 paioHy NpoBeAeHHA aHTUTepPOpPUC-
TMYHOI onepauii), 4iNWOB BUCHOBKY, WO MNPUMNHEHHA BUMAATK NEHCIT
MOXK/IMBE NuLie 3a YMOBU NPUNHATTA NEHCINHUM OpraHOM BifnoBigHO-
ro pileHHA i niwe 3 NifcTaB, BU3HavYeHux ctatTeto 49 3akoHy YKpaiHum
«Mpo 3aranbHOOOOB'A3KOBE fepPKaBHE MNeHCiHe CTpaxyBaHHs.

YpaxoByouu, WO MNeHCIVIHAM OPraHOM pilleHHA NPO MNPUNNHEHHSA BU-
naaTh NeHcii no3neayvy 3 NiAcTaB, BU3HaYeHWX cTaTTelo 49 3aKoHy YKpaiHu
«Mpo 3aranbHO060B’A3KOBE feprKaBHE NeHCIHe CTpaxyBaHHA», He NPUI-
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Manocb, BepxosHuin Cyq AiflLOB BUCHOBKY, LLIO NPUNUHEHHS NeHcii 6yno
3piicHeHo 6e3nigcTaBHO Ta NigKPeCNB NPIOPUTETHICTb 3aCTOCYBaHHA
nonoeHb cTaTTi 49 3aKoHy YKpaiHu «[po 3aranbHO060B'A3KOBE fepKaBHe
NeHCilHe cTpaxyBaHHA» Nepes HOPMaTMBHO-MPaBOBUMY akTamu KabiHeTy
MiHicTpiB YkpaiHu.

Y Ton xe vacy 2018 poui BepxosHum Cygom po3rnsiHyTo KifibKa Kaca-
LiHMX CKapr CTOCOBHO BUMJIATW NEHCIT 3a nonepeaHi nepiom Ta, 30Kpema,
3aCTOCYBaHHA CTPOKIB NO30BHOI AAaBHOCTI, HaNpuUKnag, KacauiHy ckapry
Ha yxBaJly YepBOHO3aBOACHKOrO PaioHHOIO CyAy M. XapKoBa, MOCTaHOBY
YepBOHO3aBOACHKOro PaioHHOro CyAy M. XapKoBa Ta yxBasiv XapKiBCbKOro
anenAuiiHOro agMiHicTpaTMBHOro cyay y cnpasi N2 646/6250/1774,

Tak, 08 BepecHa 2017 poKy NeHCioHepKa 3BepHynacb A0 Cyay 3 No3o-
BoM 0 Cnob6oKaHCbKOro 06'egHaHOro ynpasniHHA MNeHcinHoro doHay
YKpaiHu M. XapKoBa, y AKOMY npocuna CyA: BU3HaTV NPOTUNPaBHUMN Ail
Cno6oKaHCbKoro 06’efHaHOro ynpasniHHA MNeHciHoro doHAay YKpaiHu
M. XapKoBa o0 NPUMNWHEHHA BUMaT! No3mBayy neHcii 3 01 6epe3Hsa
2016 pokKy; 3060B'a3aTn CnoboxaHcbke 06’ejHaHe ynpaBniHHA MNeHciliHoro
doHpay YkpaiHy M. XapKkoBa MOHOBUTY BMMNAATY NEHCii No31BaYy, NoOYnMHaoum
3 AHA NPUNYHEHHA.

YxBanot YepBOHO3aBOACbKOIro PaloOHHOro CyAy M. XapKOBa MO30BHi
BVMMOTM NPO BU3HAHHA Aili NPOTUNPaBHUMU Ta 3000B’A3aHHA BUMHUTY
neBHi fii 3a nepiog 3 01 6epesHna 2016 poky no 07 6epesHs 2017 poky 3a-
nuweHo 6e3 po3rnAaay, BUXOAAYM 3 TOTO, WO Mo3KBayka 3Hana abo morna
Li3HATUCb NPO NPUNMHEHHSA BUMAATK T4 NeHcil we B 6epe3sHi 2016 poky,
npoTe 3BepHynacb 3 NO30BOM Y BepecHi 2017 poKy 3 NpOnyCckoM CTPOKY
3BEPHEHHA A0 cyay.

30Kpema, CyAamm BCTAHOB/NEHO, L0 MOPYLLEHHA NPaB No31BaYa B Yac-
TUHI HEBMNATW NeHCii TpuBae 3 6epesHA 2016 PoKy, a TOMY KOXXHOTO Mics-
LA, He OTPUMYIOUU MEHCIito, No3nBay MaB 6y T 06i3HaHMI NPO NOPYLIEHHSA
1Oro nNpas Ta MaB 3MOrY 3BEPHYTUCb A0 CyAy 3a IX 3aXMCTOM. Pa3om i3 Tum
[0 Cyfy 3 N030BOM NPO 3aXMCT CBOIX NOPYLUEHUX MPaB NO31Bay 3BepHynacb
8 BepecHsa 2017 poky.

CynoMm 3a3HayeHo, WO 3rifHO 3 YaCTUHOI Apyroto cTaTTi 99 Kogekcy
aAMiHICTPaTMBHOTO CyOUNHCTBA YKpaiHu (y peaakuii, YAHHIA Ha MOMEHT
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3BepHeHHA No3mBaya A0 CyAy NepLUoil iHCTaHLi i3 MT030BOM) ANA 3BePHEHHSA
A0 aAMiHICTPaTMBHOrO CyAy 3a 3aXMCTOM NpaB, CBOOOA Ta iHTepeciB ocobu
BCTAHOBJIIOETbCA LIECTUMICAYHIIN CTPOK, AKNI, AKLLO He BCTAHOBJIEHO iHLLe,
00UMCIIOETbCA 3 [{HA, KONM 0coba Ai3HanacA abo NoBmMHHa byna fisHaTnca
Npo NopyLUEeHHsA CBOIX NpaB, CBO6OS Um iHTEpeCiB.

YpaxoBytouu, WO CNipHi NPaBOBIfHOCMHW BUHUKIX 3 NPUBOAY BUNATH
MEeHCil, AKa 3a CBOEIO NPaBOBOIO MPUPOAOI0 He € O[HOPA30BOI0 BUMNATOLD,
a Ma€ LWOMICAYHWI Ta perynapHUN xapakTep, Cy4 NepLiol iHCTaHUii, 3 AKAM
noroamnBCA anenALlinH1A Cyf, AiNWOB BUCHOBKY LLOAO NPONYCKY LWeCTUMi-
CAYHOro CTPOKY 3BEPHEHHA J0 cyay. Lle 403B0NMNO 3af0BONbHNTY MNO30B
Y YaCTWHI 3aX1CTy NOPYLUEHOro npasa No3nBaya y nepioa wectn micauis
[0 MOMEHTY 3BePHeHHA [0 Cyay Ta, BiANOBiAHO, 3annwunTi 6e3 po3rnagy
NUTaHHA NOPYLLIEHOMO NPaBa B YAaCTVHI, L0 CTOCYETbCA nepioay 3 1 6epesHs
2016 poky no 7 6epesHs 2017 poky.

3 ypaxyBaHHAM BKa3aHOI yxBaJiy MOCTaHOBOK YepBOHO3aBOACHKOroO
palioHHOTO cyfly M. XapKoBa, 3anuLieHoto 6e3 3MiH yxBanot XapKiBCbKo-
ro anenAuinHoOro agMiHiCTpaTUBHOrO Cyay, MO30BHI BUMOTrY 3a40BONEHO
YaCTKOBO: BU3HaHO NpoTunpaBHUMM Ail CnoboXaHCbKoro 06’egHaHOro
ynpaeniHHA MeHcitHoro ¢oHay YKpaiHn M. XapKoBa LWoJo NpUnmMHEHHSA
BMNNaT neHcii 3 08 6epesHa 2017 poky.

Mig yac po3rnAgy KacauiiHOT cKapru neHcioHepkn BepxosHun Cyg
BKa3sye Ha Te, wo KAC YkpaiHu nepepnbayae MoKnNmnBIiCTb BCTAHOBNEHHSA
iHWMK 3aKOHaMK cnewianbHUX CTPOKIB 3BEPHEHHA A0 agMiHICTpaTUB-
HOro Cyay, a TaKoX creuianbHOro NOpPsAAKY 06UMNCIIEHH:A TaKnX CTPOKIB:
«3Barkaloun Ha Te, WO NEeHCiA 3a CBOEI NPaBOBOIO NPUPOAOIO0 € EANHUM
IXepenom icHyBaHHsA NeHcioHepa, [OXOA0M Ta BNACHICTIO (MaTepianbHUM
iHTepecom, 3axulleHnm ctatTeto 1 MNeplioro npoTtokony o KoHeeHUii),
Koneria cyaais BBaXae, WO A0 CipHUX NPaBOBifHOCMH HeObXigHO 3a-
CTOCOBYBaTK YacTuHy nepuy ctatti 99 KAC Ykpainu (y pepakuii, YAHHIN
Ha MOMEHT 3BepPHeHHA Nno3mnBava Jo CyAy NepLuoi iHCTaHLii i3 N030BOM)
Ta Npu BU3HAYEeHHI NpaBa No31Baya Ha 3BEPHEHHA A0 aAMIHICTPATMBHOIO
Cyay KepyBaTuca CTPOKaMu, BUSHAYEHUMU B iHLLMX 3aKOHaX, 30Kpema,
3aKoHax YKpaiHu «[1po 3aranbHO060B'A3KOBE fAeprkaBHe NeHCIiliHe CTpa-
XyBaHHA», «[1po KoMneHcauito rpoMagaHam BTpaTy YaCcTUHU AOXOAiB
y 3B’A3Ky 3 MOPYLUEHHAM CTPOKIB iX BUMIATWY.
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TaKkuin BUCHOBOK 6a3y€eTbCsl Ha CUCTEMHOMY aHanisi cTaTTi 46 3aKoHy
YKpaiHu «[po 3aranbHO060B'A3KOBE fepPKaBHE NEHCIHE CTPaxyBaHHsA,
AKO0 NepenbayaeTbCA, WO «HapaxoBaHi CyMU NEHCIi, Ha BUNaTy AKNX
neHcioHep MaB MpPaBo, ane He OTPMMaB CBOEYACHO 3 BIACHOT BMHW, BU-
NAauyTbCA 32 MUHYNIA Yac, ane He GiflbLue HiX 3a TPpY POKM A0 AHA 3BEp-
HEHHA 3a OTPUMAHHAM NEeHCIl; Hapaxo8adHi CyMu NeHCil, He OMpPUMAHI 3 BUHU
Op2aHy, W0 NPU3HAYAE | BUNIAYYE NEHCIt0, 8UNIAYYIOMbCA 3d MUHY/IUU YacC
6e3 0bMexeHHA 6yOb-AKUM CMPOKOM 3 HapaxyBaHHAM KOMMeHcaLlil BTpaTu
YACTUHW JOXOMiB».

MigpcymoBytoun, BepxosHuin Cya 4OXOANTb TAKOrO BUCHOBKY: «3 OrnAay
Ha no3uuito KoHnctutydinHoro Cyay YKpaiHu, Wo MiCTUTbCA B PilIeHHAX
N2 8-pn/2013 i N29-pn/2013, a TakKOX Ha NigCTaBi aHani3y NOIOXKEeHHA Yac-
TUHU nepwoi cTatTi 99 KAC YKpaiHy B CUCTEMHOMY 3B'A3KY 3 NMOJIOKEHHAM
YacTMHM apyroi cTaTTi 46 3akoHy YKpaiHu «[1po 3aranbHo060B’A3KoBe
AepKaBHe MNeHCiliHe CTpaxyBaHHSA», Y pa3i NopyLeHHs 3aKoHOAAaBCTBA
Npo MneHcilHe 3abe3rneyeHHA OpraHOM, Lo MPU3HAYAE i BUMAUYE NEHCIto,
aAMIHICTPaTMBHMI MO30B 3 BUMOramu, MOB'A3aHNMU 3 BUMIaTaMu CyM MNeH-
Cii 32 MVHYNWI Yac, y TOMY Yncii CyMm Byab-AKUX ii CKNagoBux, Moxe 6ymu
nodaHo 6e3 obmexeHHsA 6y0b-aKUM CMPOKOM 3 Hapaxy8aHHAM KOMneHcayii
8mpamu 4acmuHu 00x00i8 He3anexHo 8i0 Mmo2o, Yu 6yu Maki cymu Hapa-
XOBAHI YUM Op2aHOM.

Y KOHTEeKCTi HaBefeHOl BuLe Crpasy, a CaMe MOTMBALlil Ta BUCHOBKIB
BepxosHoro Cyay LoAo NMTaHHA 3aCTOCYBaHHA CTPOKIB MO30BHOT AAaBHOCTI,
HeobXigHO BKa3aTy, WO NPaKTMKa 3 LibOro NMUTaHHA He € ogHopIAHOt. Tak,
Ha noyaTtky 2018 poKy NpakTnyHo ofgHouyacHo BepxosHum Cygom nocra-
HOBJIEHO pilleHHA y NOAIOHIN 3a 06cTaBHaMKM cripasi N2 234/11937/177,
wopo Akol BucHosku Cyay € fiameTpanbHO NPOTUNEXHUMU.

Tak, po3rnAHyBLUN KacaliHy ckapry ynpasniHHA [eHcinHoro poHay
YKpaiHu y m. KpamatopcbKy [loHelbKoi obnacTi Ha noctaHoBY Kpama-
TOPCbKOro Micbkoro cygy [loHeubKoi 06nacTi Ta noctaHoBy [JoHeLbKOro
anenAuinHoro agMiHiCTPaTUBHOIO Cyay i B LIiNTOMY MOroAyloUnchb 3 BUCHOB-
KaMu LLOA0 OLiHKM MPaBOMiPHOCTI [il BKa3aHOro ynpasniHHA MNeHcinHoro
doHgy Ykpainu, BepxosHuin Cyn 3po6mB Taki BUCHOBKM LLIOAO 3aCTOCYBaHHSA
CTPOKIB 3BEPHEHHA 0 Cyay.
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30Kpema, y cBoil noctaHoBi BepxoBHui Cyg 3a3Havag, Wo «cygamu
nonepeaHix iHCTaHLi He BPaxOBaHO CTPOKU 3BEPHEHHSA O Cyay NOo3MBayva
i3 3aXMCTOM CBOIX NOPYLIEHNX NPAB, @ TAKOX HEe 3aCTOCOBAHO HacC/igKu
MOro NponyLeHHsA».

OpHOYaCHO 3 NOCUMAHHAM Ha HOPMIM YacTUHK 2 cTaTTi 99 Ta cTatTi 100
KAC YkpaiHu (B pefakuii HA MOMEHT BUHUKHEHHA CMNipPHMX NPAaBOBigHO-
CVIH) Konerisa cyaaiB BKa3ye, WO «MeHCiA € LWOMICAYHUM NaTexem, a ToMmy
Npo NopyLLEHHA CBOro Npasa No3ueay fisHanacs, He OTPMMaBLUN Takoro
3abe3neueHHs, y BepecHi 2015 poky. [Mepebir cTpoKy 3BepHeHHA o cyay
3 BUMOramMu Npo BiAHOBMEHHA 1l BUMNATK 3a KOXEH KOHKPEeTHUI MicAlb
PO3MOYMHAETLCA Y LibOMY MicALi. [l030BHa 3asABa HanpasneHa [o cyay
03 cepnHA 2017 poky... OTxKe, N030B NianArae 3agoBosieHHto 3 03 noToro
2017 poky, a Bumoru 3a nepiog 3 01 BepecHA 2015 poky no 02 ntoToro
2017 poky cnig 3anvwmnT 6e3 po3rnagy».

Ak B6avaEeTbCA 3 HaBeAeHVX BULLE NPUKIIAAIB, HE3Ba)atouu Ha 3HaUHy
nogibHicTb cnpas, Lo po3rnaganuch CyfamMm K NepLlol, Tak i anenauinHoi
iHCTaHLiT, BUKOPCTOBYBaNNCA Pi3Hi NiAXOAMN AO 3aCTOCYBAHHA HOPM MpPo-
LecyanbHOro Ta MaTepianibHOro (3aCToCyBaHHA MNOJIOXKeHb CreLianbHOoro
3aKoHy) NpaBa, 40 TOro X y CBOIX Cynepeunnsux pilleHHAx BepxosHuii Cyg
TaKOX He NOCNpUsAB BUPOONEHHIO EANHOTO Niaxoay. BapTo 3a3HaunTy, Wwo
npw BUpiLeHHi NogibHKX crnopiB y 6inbLWIOCTi BUMAAKIB CyAaMu BCE XK TaKM
3aCTOCOBYIOTbCA MiAXOAN, HABEAEHI LWOAO NepLUnX ABOX CNpaB.

Cydoea npakmuka y cnpaeax wjo00 npunuHeHHs eunsiam neHcit
ompumyeaqyam, AKi 3aauwuIuCe NPoXKUeamu Ha MUM4aco8o oKyno-
eaHux mepumopisx Jlyzancokoi ma [JoHeybkoi o6n1acmeti

Po3zeumok 8ionoeioH020 neHciliHo20 3aKOHodasecmeaa:
icmopuyHa 0osioka

Y 3B’A3Ky i3 NpoBeieHHAM aKTUBHMX 6ONOBKX fill B OKPEMUX paioHax
JoHeubKoi Ta JlyraHcbKoi ob6nacten pyHKLiOHyBaHHA AepKaBHUX OpraHis
nocTano nepep 3arpo3amu ¢iHaHCOBOT Hebe3neKK, Hebe3nekn oNna XUTTaA
Ta 300POB’'A CJ1YyKOO0BLiB TaKMX YCTAaHOB i opraHisauii.

Y 3B'A3KY 3 UM Ypagom 6yno 3abesneyeHo, HaCKinbKy Lie MOXINBO,
nepemilleHHA gepxaBHUX YCTaHOB Ta OpraHi3awin Ha TepuTopil, NiJKOHT-
POsbHi feprkaBHili Bnagi. Pa3om 3 Lmm 6yno NpUnHATO i HU3KY HOPMATUBHO-
NnpaBoOBUX aKTiB, AKi 6y NOKNMKaHi BperyntoBaT NMUTaHHA QYHKLiIOHY-
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BaHHA JeprKaBHMX OpraHiB Ta COLiaIbHOro, NeHCiNHOro 3abe3neyeHHn
rpoMagsH.

Tak, 7 nuctonaga 2014 poky KabiHeTom MiHicTpiB YkpaiHu 6yno npui-
HATO NocTaHoBy N2 595, AKOI0 3aTBEPAYKEHO TMYACOBMIA MOPAROK diHaHCY-
BaHHA GIOAPKETHNX YCTAHOB, 3AiICHEHHSA COLlianbHNX BUMNAT HAacCEeNEeHHIO Ta
HafaHHA GiHAHCOBOI NIATPVMMKM OKPEMUM MiANPUEMCTBAM i OpraHisauiam
JoHeLbKoi Ta JlyraHcbKoi obnacTein.

TuMuyacoBUM NOPALKOM, AIK yrKe 3raflyBasiocb paHille, 6yno nepegbave-
HO 3AiICHEHHSA BUAATKIB i3 Jep»KaBHOTO Ta iHLWX OI0[KETIB Ha TUMYaCOBO
HenigKOHTPONbHUX YpAdy YKpaiHu TepuTopiax nicaa IX NOBepHEHHA nif
KOHTPOJb OpraHiB Aep»kaBHOI BNagu:

«2. Y HaceneHux nyHkmax JJoHeybkoi ma JlyzaHcekoi obnacmed, Ha me-
pumMopii AKUX op2aHu 0epxasHoi 871a0U MUMYACco80 He 30iliCHIOlMb ab6o
30ilicHIoIOMb He 8 NOBHOMY 06CA3i C80I NOBHOBAXEHHA (0asli — mumMy4a-
€080 HEKOHMPOJIbOBAHA MepUMopis), 8UOAMKU 3 0epXasH020 6i00Xe-
my, 6100xemy [leHcitiHo2o ¢poHOy YKkpaiHu ma 6100xemis iHwux ¢poHOi8
302a/1bH00608’A3K08020 0EPXXABHO20 COYidIbHO20 CMPAXyB8aHHA 30iliCH!O-
IoMbCA JIUWe NiC/Is NoB8epHeHHs 32a0aHol mepumopii nio KOHMPOJ1b OP2aHI8
O0epasHoi 8/1a0u».

(Pedakuyis 32i0H0 3 nocmaHosoto KabiHemy MiHicmpig Ykpaitu N° 595 8io
7 nucmonada 2014 poky).

OpHouvacHo 3a3HaveHUM [MopAaKoOM pernameHTOBaHO NUTAHHA 34iN-
CHEHHS MEeHCIHUX Ta colianbHUX BUMIaT ocobam, AKi nepemicTunncb
Ha TePUTOPILD, LLIO 3HAXOAUTLCA Mif KOHTPOIEM OpraHiB fepKaBHOI Bnagu:

«8. Ocobam, AKi nepemiwyeHi Ha KOHMPOILOBAHY MepUMOopito ma e3ami
Ha 0671ik 8i0nogioHo 00 [TopAOKY ohopMmeHHs i udayi 008iOKU NPo 83amms
Ha 0671ik 0cobUu, AKa nepemiuyembCca 3 MUMYAco80 OKynosaHoi mepumopii
Ykpaitu abo patioHy nposedeHHs aHmMumepopucmuy4Hoi onepauii, 3ameep-
0xeHo2o nocmaHosot KabiHemy MiHicmpis YkpaiHu 8i0 1 xoemHsa 2014 p.
N2 509 (OgpiyitiHudi 8icHUK YkpaiHu, 2014 p., N°81, cm. 2296), neHcii ma iHwi co-
yianeHi sunnamu 3 6100xemis ycix pigHig ma ¢hoHois 3a2a1bH00608 A3K08020
0ep)xasHO20 coyianbHO20 CMPaxy8aHHsA 8UNJIAYYIOMbCA 3d 3aA8aAMU MAKUX
0ci6 0o opeaHis (ycmaros), AKi 30ilicHiorome maki sunnamu.

(Pedakuyis 32i0H0 3 nocmaHosoto KabiHemy MiHicmpig Ykpaitu N° 595 8io
7 nucmonada 2014 poky).
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Y cBOIO Yepry NocTtaHoBo NpasfiHHA lNeHcitHoro poHAy YKpaiHu Big
15 TpaBHA 2015 poky N2 9-1 «po 3AilicHEHHA NOBHOBaXeHb 3 06C/yroBy-
BaHHA CTpaxyBasibHUKIB» 3apeecTpoBaHoto B MiHicTepcTsi tocTuuii Ykpa-
iHM 27 TpaBHA 2015 poKy 3a N2608/27053, 6yno nepefnbayeHo nepegavy
YacTVHW MOBHOBa)KeHb TePUTOpPianbHKX yrnpasniHb eHcitHoro doHay
YKpaiHu, AKi 3HaXO04UANCb HA TUMYaCOBO HEeMigKOHTPOJbHIN TepuTopii,
[0 ynpaBniHb, Wo GYyHKLIOHYIOTb Ha TepUTOPIAX, WO 3HaxXoAATbCA Nif
KOHTPOMEeM OpraHiB fepaBHoOI Blnagw:

«1. Ob6cnyz08y8aHHA cMpaxysaabHUKI8, AKi nepebysarome Ha 061iKy
8 ynpaeniHHax MoHAY, Wo mumyacoso He 30ilicHIOOMb abo 30ilicHIMb
He 8 NOBHOMY 06CA3i CBOI NOBHOBAXEHHA, HA Nepiod Npo8edeHHA dHMuU-
mepopucmuyHoi onepayii, 30kpema 30ilicHeHHA 0671iky nnamexis, wjo
HAa0xo00amb HA paxyHKuU opzdHis [leHciliHoz2o hoHOy YKpaiHu, 8iokpumi
8 ycmaHosax AT «OwadbaHkK», npuliHAMms 38imHocmi, nepedbayeHoi 3a-
KOHO0aB8CMBOM, 3HAMMA 3 061Ky cmpaxyseasbHUKi8 8 opeaHax [leHcitiHo2o
(hoHOy YKpaiHu, HaA0aHHA 008i00K, BCMAHOB/IeHUX 3aKOHOO0A8CMeom, (hop-
MYBAHHA 38iMHOCMI MAa 8UKOHAHHA 3a80AHb, nepedbayeHuUx NionyHKMa-
mu 2-4, 6, 9-12, 16, 19 nyHkmy 4 [losioxeHHA npo ynpasiHHA [leHcitiHoz2o
¢hoHOy YkpaiHu 8 palioHax, Micmax, patioHaxy Micmax, a makox npo 06'eOHaHi
yNnpasniHHA, 3ameepoxeHo20 NOCMAHOB80K NPAsJIiHHA TeHCiliHo2o (hoHOY
YkpaiHu 8i0 22 2pydHa 2014 poky N2 28-2, 3apeecmposaHozo 8 MiHicmepcmai
rocmuyii Yepainu 15 ciyHa 2015 poky 3a N°41/26486, 30ilicHoeamu ynpas-
NiHHAM [eHciliHo2o hoHOY YKpaiHu 8 patioHax, micmax, patioHax y micmax,
a makox 06’eOHaHum ynpasniHHam [JoHeybkoi ma JlyeaHcbKkol obnacmet
32i0HO 3 000amMKoM 00 Uiel NOCMAaHos8u».

Mpy UbOMY NOBHOBAXEHHSA TaKMX YNpPaBniHb WoA0 GiHAaHCYBaHHSA Ta
BUMNJIATU NEHCIN, AK NIoriyHo 6yno 6 ouikyBaTu, He 6ynu nepegaHi fo 6yab-
AKUX iHWKX ynpasniHb MeHcinHoro poHay YkpaiHu.

3rogom abcontoTHa 6iNbLWicTb TepuTOpianbHUX YNpaBiHb MNeHciliHo-
ro oHAy YKpaiHu 6ynu nepepeecTpoBaHi Ha TepUTOpii, NiAKOHTPOSbHIN
Ypagy YkpaiHu, npoTe NOBEPHEHHSA BKa3aHUX BULLE NMOBHOBAXKEHb HUM
He 6yno 3abe3neyeHo; GiHaHCYBaHHA Ta BUNNATV NEHCIN TaK i 3annwmninch
BiAHECEHNMI [0 IXHiX MOBHOBAMEHb.

3anponoHoBaHUM YpAAOM MeXaHi3M AOCTYNy A0 NeHCIMHUX Bunnat
LUINAXOM peecTpauii BHYTPiLWHbO nepemiwieHnMy ocobamu [O3BONUB
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6iNbLIOCTI NEHCIOHePiB OTPUMYBATU HaNEXHi IM BUNAATU. 3rogom, nicns
BBe[leHHA HU3KM 0OMeXeHb, MPO Lo AeTaNbHO HaBeeHO BULLE, KiNTbKICTb
neHCioHepiB, WO MatoTb AOCTYN A0 NEHCIi, NOCTINHO 3MeHLuyBanack. YTiMm
0CO6NIMBO BPa3MBi KaTeropii NeHCioHepiB — OAMHOKI, HEMIYHI, 3 iHBania-
HICTIO Ta 06MEXeHO MOBINBHICTIO — He 3MOMIN CKOPUCTATUCA 3anNpPono-
HOBaHMM MEXaHi3MOM.

Tak, y 3BiTi lNeHcinHoro poHay Ykpainm y 2015 poui HaBOAATbCA TaKi
OaHi:

«CraHoM Ha 1 ciuHA 2016 poKy 956 T1C. MeHCioHepiB, AKI Nnepecennnmcb
3 HeNigKOHTPONbHUX TEPUTOPI, BUMNIavyBanucb NeHcii opraHamu MNeHcin-
HOro GpoHZY, B TOMY UMC/li NeHcioHepam 3 [JoHeLbKoT obnacTi — 622,4 Tuc.
0ci6, JlyraHcbkoi obnacti — 333,6 Tuc. ocib (ctaHoM Ha 1 ciuHa 2015 poky
KiNlbKiCTb NeHcioHepiB-nepeceneHuUiB ctaHoBuMa 598, 8 Tuc. ocib).

3a po3paxyHko8uMU OGHUMU Ha HeENiOKOHMPOJTbHIG mepumopiicmaHom
Ha 1 ciyHa 2016 poky 3anuwaromecs 198, 4 muc. neHcioHepie».

BogHouac yxe y 3Biti lNeHcinHoro ¢oHay YkpaiHm y 2017 poui HaBo-
AWTbCA Taka iHpopmauis:

«Ynpogosx 2017 poKy UMcCenbHICTb OTPUMYBaYiB NEHCIMHNX BUMAAT
i3 uncna BHYTPIWHbLO NepemileHnx ocié ctabinisyBanacb. Ha 1 ciuHa
2017 poKy neHcii Bunnavysanncb 548,9 TnC. Takmx neHcioHepis, a Ha 1 CiuHA
2018 poky ix KinbKicTb cTaHOBMMa 516,1 TuC. 0Cib. ..

Mpu ybomy MoyHUX OaHUX NPO YUCeNIbHICMb NeHcioHepis, AKi nepebysa-
oMb HA HeNiIOKOHMPOJIbHIt mepumopii, 30KpemMa npo NOMepsIUX Ma mux,
wo suixasu 00 iHWUX KpaiH, HeMae.

TakM YMHOM, NEHCIOHepW, WO 3aNULLWANCh NPOXUBATA Ha TUMYa-
COBO OKYMOBAHMX TEPUTOPIAX — 3 BNACHOI BOJIi Un BHacnigok ¢isnyHoi,
¢$iHaHCOBOI HEMOXKNMBOCTI NEPEMICTUTICA, ONMUHUINCD SIK 033 MeXaMi
coLianbHOro 3axmCTy, TaK i M03a MeXamu NpPaBoBOro Nons.

He moXHa cTBepAXyBaTW, WO HaBeAeHa Npobsiema 3HaLwna WrpokKe
BifloGpaxeHHA B CYA0BIN NpaKTuLi, OCKINbKM JOCTYNy [0 NpaBoBoi 4OMNO-
MOT abCONOTHA BiNbLIICTb TaKMX NEeHCioOHepiB He MaE.

MNpoTe cyaoBa NpakTrKa BKIIOYAE MaTepiann KinbKox CyqoBUX Crpas,
LWOAO AKNX, 30Kpema, Pi3Hi cyam Qinwnun pisHMX BUCHOBKIB Ta Haganu ix
BiANOBiAHE MOTNBYBaHHSA.
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O6cmasuHu cnpasu

MeHcioHepka 3 2003 poky 3006y/1a Npaso Ha OMPUMAHHA NEHCIi No iH-
sanioHocmi ma 0o 2014 poky nepebysasna Ha o67iKy U ompumyseana neH-
cito 8 YnpaeniHHi MeHciliHoz2o ¢poHOy YkpaiHu 8 Apmemiscokomy patioHi
M. JlyaaHcoka. Y keimHi 2014 poky suniamu neHcii npuUnUHUIUCA.

Y gepecHi 2017 poky neHcioHepka Yyepe3 c8020 npedcmAasHUKA 38epHY-
naca 0o YnpaeninHa lNeHciliHozo ¢poHOy YkpaiHu 8 Apmemiscokomy patioHi
8M. JTyeaHcbKy i3 3058010, y 8i0n08iob Ha AKY YnpasniHHAM 610 N08iOoMIeHo,
wWo 80Ha 0oci nepebysae Ha ob1iKY 8 UbOMy YNpassiiHHi, OmpuMy8easa neHcito
no kgimeHb 2014 poky, HapaxysaHHA 30ilicHio8anuca no aunexo 2014 poky.
Takox YnpaeninHs lMeHciliHo2o hoHOY YKpaiHu 8Kkazasno, o eOUHUM MOX-
JlUBUM chocoboM OMpUMAHHA neHcii € peecmpayia Ak BIO i nepemiwjeHHA
Ha NiOKOHMPOsLHY yKpaiHcbkoMy Ypady mepumopito. Ha yeti MomeHm neH-
CiOHepKa npousae 3a adpecoro CBOEI peecmpauii ma He Mae MOX1UBOCMI
suixamu Ha mepumopito, NiOKOHMposibHY Ypady YkpaiHu, yepe3 saxkul
CMAaH 300po8’s.

Bsaxatoyu, o 8ionogioHO 00 3aKOHO0A8CMBa YKpaiHu, 2poMaosaHu
YKkpaiHu marome npago Ha OMpPUMAHHA NeHCii He3anexHo 8io Micysa c8020
NPOXUBAHHSA, NEHCIOHEPKA Yepe3 c8020 NpedcmasHUKa 38epHysaca 0o Cma-
pobinbcbKkozo patioHHozo cydy JlyeaHceKkoi obaacmi manpocuna cyo susHamu
npomunpasHoto 6e30ianbHicme YnpasniHHaA lleHciliHozo ¢oHOy YkpaiHu
8 Apmemigcbkomy patioHi 8 M. Jly2aHCbKy ujo00 Hegunaamu iti neHcii 3 kgim-
HA 2014 poKy i HeHapaxy8aHHA ma Hesunamy nexcii 3 1unHa 2014 poky,
30608’a3amu YnpaeniHHa MeHciliHo2o ¢poHOy YkpaiHu 8 ApmemigcbKkomy
patioHi 8 M. Jly2aHcbKy noHosumu iti 8unsiamy neHcii 3 keimusa 2014 poky i Ha-
paxysaHHa ma sunsaamy neHcii 3 nunHa 2014 poky (cnpasa Ne431/5391/17)S.

AHanisytoun 06CcTaBrHU CNPaBW, Cy[, BKA3YE, LLO CTaTTA 8 3aKOHY YKpaiHu
«Mpo 3arafibHOOOOB'A3KOBE fiepKaBHE NEHCINHe CTPaxyBaHHA» 3aKpPintoe
came nNpaBo rpoMagaH YKpaiH Ha OTPUMAHHA NEHCIl, @ He MOXIUBICTb 1T
OTPUMaHHSA 3a1eXHO Bif MicLiA NPOXKMBaHHA OTPMMYBaya neHcil. [lo Toro x
aHaNoriyHo JO CNpaB, KOTPi CTOCYIOTbCA NEHCIMHMX BUMNAT NepeceneHuam,
Cy[ 3BepTa€ yBary Ha Te, Lo 3akoHoM YKpaiHu «[1po 3aranbHoo60B'A3KoBe
JeprkaBHe MeHcilnHe CTpaxyBaHHA» 3a3HAaYAETbCA, WO 3MiHa YMOB i HOPM
3arasibHOO60B'A3KOBOIO AepP>KaBHOrO NEHCINHOro CTpaxyBaHHA 34iNCHIO-
€TbCA BUKI/IIOYHO LUAAXOM BHECEHHA 3MiH O LibOrO 3aKOHY.
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Y pilieHHi cygy KNo4YoBUM TakoX € MOCUMNAHHA Ha nepenik nigcras
NPUWMNVHEHHA BUMNIATK NEHCil, BU3HaYeHnn YactuHoto 1 cTaTTi 49 3akoHy
YkpaiHu «[po 3aranbHO060B'A3KOBE AepKaBHe MeHCiHe CTPaxyBaHHA»,
30KpeMa Ha Te, Lo BiH «€ BUYEPMHUM Ta nepeabdavae MOXNUBICTb NPUMK-
HEeHHA BUMMATU NEHCIT 3 iHWKX NiACTaB nuULe y BUNagKax, nepefoaveHunx 3a-
KOHOM, @ He noctaHoBaMu KabiHeTy MiHicTpiB YkpaiHu abo B iHLWWiA cnoci6».

3a40BONbHAYM NO30BHI BUMMOry, Cyaom 3po65ieHO BUCHOBOK, L0
«NPUNUHEHHA BUMMATW NO3MBaYvy MeHCii y 3B’A3Ky 3 BiACYTHICTIO JOBIgKN/
BHYTPILUHbO NepeMiLLeHOT 0cO6U Ta NPOXKMBAHHAM Ha TePUTOPIT, Ae OpraHu
[ep>kaBHOI Blain He 34iNCHIOI0Tb CBOT MOBHOBAXEHHSA, CynepeynTb NpuH-
umnam, AKi 3akpinneHi B KoHcTuTyuil YKpaiHuy, Ta nigctaBam, HaBegeHUm
y 3aKoHi YKpainu «[1po 3aranbHo00O0B'A3KOBE fepaBHe MeHCilHe cTpa-
XyBaHHA». TakMM YMHOM, Cyf BBaXag, WO BignoBigay npunuHUB BUNIaTy
HaneXXHoi Mo3mBayvy NeHcii 3 NigcTaB, He NnepefdayeHX 3aKOHOMY.

Mocunatounck Ha nosudito KoHctutyuinHoro Cyay YKkpaiHu y cnpasi
N2 1-32/2009 Big 7 »k0BTHA 2009 pOKY LOAO0 TBEPAMKEHHS, LLO «MPaBo rpo-
MaAAHVHa Ha Ofiep>kaHHA NPU3HAYeHOI MOMY NMEHCIT He MOo<e MOB'A3yBaTNCA
3 TaKO YMOBOIO, AIK NOCTiHE NPOXKMBaHHA B YKpaiHi», Cyg pobuTb BUCHO-
BOK MpPO Te, WO «TakUM YMHOM, 3a aHaJIoTi€lo, Tak CAMO He Moxe 6yTu
obMexeHOo NpaBo Ha OTPMMaHHA NeHcii 0cobi HesanexxHo Big micua npo-
»KMBAHHA B YKpaiHi».

XapakTepHo, Lo B pileHHi Cya WMPOKO NOCMNAETLCA Ha NPAKTUKY
€BPONENCcbKOro Cyay 3 npas JIIOANHN, 30KPeMa LLIOAO 3aCTOCYBAaHHA CTa-
Ten 6, 14 1a ctatTi 1 [MNepworo MNpoTtokony Ao KoHBeHLiT Npo 3ax1cT npas
NIOAMHN | OCHOBOMONOXHUX CBOGOA,

30KpeMa, AOCNIAXKYUM NPAKTUKY EBPONENCbKOro cyay 3 Npas JII0ANHN
CTOCOBHO nopyLeHHaA cTaTTi 14 KoHseHuii, Cya 3BepTa€ yBary Ha npete-
[EHTHe pilleHHA came LWOAO MEeHCINHMX BUMAaT y cnpasi «[liykyp npotu
YkpaiHu» (Pichkur v. Ukraine), B Akomy, 30kpema, «Cyq 3a3HauumB, Lo 06-
MEXEHHA Ha OTPUMaHHA NeHCIT 3a1eXHOo Bi MiCLA NPOXKMBAHHA € NOPY-
WweHHAM cTaTTi 14 KoHBEeHLii Npo 3aXm1CT NpaB IIOANHN | OCHOBOMONOMXHMX
cBobof, 3rigHO 3 AKOI KOPUCTYBaHHA NpaBamy Ta CcBo60haMU, BU3HAHIMMU
B KoHBeHLUii, mae 6yTn 3abe3neueHe 6e3 AnckpumiHaLii 3a 6yab-AKoto
03HakKol0. Y NyHKTi 54 BKasaHoro piweHHA €CINJT 3a3HauumB, Wo HaBefe-
HUX BULLEe MipKyBaHb €ECIJ1 focTaTHBO ANA BUCHOBKY MPO Te, WO Pi3HMLA
B NOBOMAPKEHHI, HA AKY 3aABHMK CKapXMBCA, NopyLlysana cTaTTio 14 Kon-
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BeHLil, 3rigHO 3 AKOK KOPWCTYBaHHA NpaBaMu Ta cBO60gaMK, BU3HAHVIMU
B KoHBeHUii, mae 6yTun 3a6e3neyeHo 6e3 auckpumiHauii 3a 6ygb-akoto
0O3HaKoI0 — CTaTi, pacu, KONbopy LKipW, MOBU, peniril, NONITUYHNX YN iHLINX
nepeKoHaHb, HaLiOHaNIbHOIO Y/ COUiafIbHOrO NOXOAXKEHHA, HANEXHOCTI
[0 HaLlioOHaNbHMX MEHLUWH, MallHOBOTO CTaHY, HAPOAXKEHHS abo 3a iHLWOt
03HaKoI0, Y NOEAHaHHI 3i cTaTTeto 1 Neplioro npotokony Ao KoHseHLUil,
AKOI0 NepefbayeHo NPaBo KOXKHOI $i3nUHOI abo pUANYHOT 0COO6U MUPHO
BOJIOAITU CBOIM MaiHOM Ta 3aKpinjeHo, WO HiXTO He Moxe OyTn no3bas-
JIeHUI CBOEI BMACHOCTI iHaKLLe, K B iHTepecax CycninbCTBa i Ha YMOBaX,
nepen6ayeHyIx 3aKOHOM i 3arajibHUMU MPUHLUNAMM MiXKHAPOLHOO NpaBay.

Takox Cyn MOTMBYE pilleHHA NPaKTUKO EBPOMENCbKOro cygy 3
npas noanHn y cnpasi «BaH Paante npotu Higepnangis» (Van Raalte v.
the Netherlands) (nyHkT 39) Big 21 niotoro 1997 poky, B AKOMY BU3Ha-
YaETbCA, WO «BIAMIHHICTb Yy CTaBNeHHi € ANCKPUMIHALINHOIO, AKLLO BOHA
He Ma€ 06'eKTVBHOMO Ta PO3YMHOIO OOI'PYHTYBAHHS, iHWMMMK ClIOBaMU,
AKLLO BOHA He nepecnigye NeritTuMHy Linb abo AKLO HEMAE PO3YMHOIO
CNiBBiAHOLLEHHA Mi>K 3aCTOCOBaHMMM 3aco6amm Ta nepecnigyBaHoLo Linsto.
[loroBipHa gepaBa KOPUCTYETbCA CBOOOLOI0 PO3Cyay NPW BU3HAYEHHI
TOro, UM Ta AKOK MIPOIO BIAMIHHOCTI B iHLUMX CXOXMX CUTYaLiAX BUNpaB-
[OBYIOTb pi3He CTaBJIEHHSAY.

Kpim Toro, B piweHHi Cyg, nocnnaoymncb Ha NpakTUKy EBPONENCcbKoro
cyny 3 NpaB NIOAVHM, [OCNIANB NUTaHHA BU3HAaUYEHHSA NOPYLLEHHSA MPaB Jlto-
OVHK, NnepepbayeHnx ctatTeto 1 MNepluoro npotokony o KoHBeHLii, a came
TNYMayeHHsA NOHATb «iHTepeciB CyCninbCTBa» Ta «CNpaBeAnnNBoro 6anaHcy»
MiX 3arabHMMU iHTepecamu CycnifibcTBa Ta 060B'A3KOM 3aXMCTY OCHOBO-
MONOXHWUX NMPaB KOHKPETHOI 0cobu. Tak, y cBOeMy pieHHi Cyg HaBoaWTb
BMCHOBKM Yy crnpaBgi «CyxaHoB Ta InbyeHKo npoTu YKpaiHu» (Sukhanov
and llchenko v. Ukraine) Big 26 yepBHsa 2014 poky (3aasu N268385/10 Ta
71378/10), y naparpadax 53-56 AKoro €BponencbKuii cys 3a3Haums, WO
«NepLnM i HaMronoBHIWWM NPaBunom cTaTTi 1 MNepLuoro npoTokony € Te,
Lo Oyab-sike BTPYYaHHS feprKaBHMX OpraHiB y MpaBo Ha MUPHE BOSTOAIHHSA
MaiHOM Ma€ 6y TV 3aKOHHVM i MOBUHHO NepecnifyBaTu NEriTUMHY MeTy
«B iHTEpPECax CyCniNbcTBa». byb-sike BTPYYaHHs TaKoX MOBUHHO OyTy Npo-
NOpLiNHUM MO BiJHOLWEHHIO JO nepecnigyBaHol MeTW. [HWwrMmn cnosamu,
Ma€ 6y T 3a6e3mneyeHo «CnpaBeannBUIA GaaHC» MixK 3arasibHUMU iHTepeca-
MW CYCniNbCTBa Ta 060B'A3KOM 3aXMCTY OCHOBOMOOMXHMX MPaB KOHKPETHOI
0cobu. HeobxigHoro 6anaHcy He 6yne BOCATHYTO, AKLLO Ha BiANOBIAHY
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0coby abo oci6 6yae NoknageHo 0cobUCTWI Ta HAAMIPHWIA TArap (pilleHHn
y cnipaBi «KonuwHiin Koponb Mpedii Ta iHwi npotu Mpeuii» (Former King of
Greece and Others v. Greece) [BI], 3asBa N225701/94, nyHKTM 79 Ta 82)».

Takox y cBoemy pileHHi CyA NOCUNAETbCA Ha apryMeHTaLilo, npeacTas-
neHy €CIMJ1 no cnpasi «pyaiu npotn Cepbii» (Grudic v. Serbia) (3okpema,
NYHKT 73 pileHHnA) Ta «Meiuny npotn Cepbii» (Pejcic v. Serbia) (nyHKT 54
pileHHA), 3a3Havaoum Npo Te, WO «BigMOBA BignoBigaya NOHOBUTY MO-
31Bauy BMMNaTy NEHCIN, AKa 6yna npr3HayeHa Nomy fepKaBoto paHille,
ane 3apas ii BUunnaTy NPUNMUHEHO, € BTPYYaHHAM Y NOro NpaBo MUPHOro
KOPUCTYBaHHA MalHOM, Take BTPYyYaHHA CyrnepeynTb HalioHanbHOMY 3a-
KOHOZaBCTBY YKpaiHu Ta cynepeumnTb cTatTi 1 [TpoTtokony 1 €EBponencbKoi
KOHBeHLUiT 3 npaB ntognHn. Mo36asneHHA rpomMagAaH NOXMIOro BiKy Ha Tpu-
BaNUI nepiof — NoOHag ABa POKM — iX NMEHCIN, AKI € OCHOBHUM PKepesiom
ANA iCHYBaHHA, He BUNPAaBAOBYE XOAHMUI CYCMiNbHUIA iHTepec 3a 06CTaBVH
JaHoi cripasu».

MNMocunatounch Ha piweHHA y cnpaax «H. T. npotn HimeununHm» (H. T.
v. Germany), «<Hi6650 npotw Itanii» (Nibbio v. Italy), Cya Takox 3BepHyB
yBary Ha nigxig €CIJ1y nutaHHAX NpaBa Ha CpaBeaINBUIA Cya Y KOHTEKCTi
po3rnagy neHCinHMX cnpas: «...y po3yMmiHHi CTaTTi 6 KoHBeHLUil «[1paBo
Ha CcnpaBefnnBUA Cyay, AKE BKIIOYAE MPABO Ha PO3rnAL ClpasBu yrnpo-
[OBX PO3YMHOMO CTPOKY, 0CO0NMBa peTeNibHICTb NOTPiObHa B NEHCIHMX
cnopax (NyHKT 37 piweHHA ECIJ1 no cnpasi «H. T. npotn HimeununHmn»
(H. T.v. Germany), nyHKT 18 piweHHa ECINJ1 no cnpasi «<Hi66n0 npotu ITanii»
(Nibbio v. Italy)). ¥ ubomy 38’a3ky Cya npoBOAMTb Napanesnb Mix npakTu-
Koto EBponericbKoro cyay y BulLeBKasaHUX CripaBax Ta CUTYaLli€lo Woho
neHcioHepis [loHb6acy, cepep iHWOro i CMTyaLi€o NO3MBaUKK: «ICHYOTb
UYNCNIEHHI BUNagKy, KONW NeHCiOHepy — rPOMagAHN YKpaiHu... momepnu
He TiNbKW Yepes CBili Bik abo CTaH 340pO0B'A, ane i Yepes HeNACbKi yMOBM
iCHYBaHHA Ha OKYMOBaHilN TepUTOPIl, BUKNNKaHI BiACYTHICTIO FPOLLIOBUX
KOLITIB Ha XapyyBaHHA, NiKyBaHHA Ta gornag. Tomy CyfoBun pos3rnag Ta
BMpPilIEHHA AaHOI cnpaBy Mae 6yTn 3po6IeHO B HAMKOPOTLINIA CTPOK,
[LOCTaTHIN ANnA HaJaHHA OLiHKM flOKa3aM i MPUIHATTA BUCHOBKY MO CYyTi
BVIMOT».

AHanisyloun iCHyluUNn CTaH peyen AK WoJo CUTyalil mo3mBaya, Tak i
BiHOCHO Linoi KaTeropii 0Ci6 — neHcioHepiB, WO 3aMLWKANCD MPOXNBATU
Ha HEKOHTPOJIbOBaHIl Ypagom Teputopii, Cyn y3aranbHIOE, LWo:
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1. 3apas icHye AOCUTb YiTKNIA Ta BPerynboOBaHUN 3aKOHOAABCTBOM Me-
XaHi3M NeHciHoro 3abe3neyeHHs 0Cib NOXMNOro BiKy, AKi NPOXMBaOTb
Ha KOHTPONbOBAHI TepuUTOPIi YKpaiHu.

2. Ocobnueunii Nopsaok (6e3BigHOCHO A0 Moro AKOCTi. — Mpum. asm.)
TaKOX CTBOPEHO i A/1A MEHCIOHEPIB i3 UMCa BHYTPILLHbO NepemiLleHnX
ocib.

3. [inAa neHcioHepiB, AKi He NOKNHYNN CBOE MNOCTINHE MicLie NPOXKUBAHHA
Ha HenigKOHTPOJbHIN TepUTOPIl, ane BNPOJOBXK XXWUTTA Crinavysanu
CTpaxoBi BHecKM Ao MeHcinHoro oHAay YKpaiHu, OKpemMoro nopagkKy i
MeXaHi3My HapaxyBaHHA | BUNAAaTW NeHCin gepxaBoto YKpaiHa He ne-
penbaueHo.

Hasogaun npuknag gna nigTBepaeHHA ocTaHHboI Te3u, Cya KOHCTa-
TYE: «HaBMAKK, epaBa B 0cobi Bignosigaya cBo€o 6e3aianbHicTIO Big-
MOBJISIE NO3KBayy B MOHOBMEHHI BUNIATU NEHCIT Ta NOCUNAETbCSA HA HeOO-
XigHICTb 3MiHM HMM MiCLAl MOCTINHOIO NPOXMBAHHA 3 HEMIAKOHTPObHOT
TepUTOPIi Ha KOHTPOSIbOBAHY AN OTPUMAHHA MEHCIT».

HocuTb yHiKanbHUM ABULLEM AK ANA NPaKTUKN CYAIB € NOCUNIaHHA
B piweHHi Ha KepisHi npuHuunyn OOH 3 nuTaHb BHYTPIlWHbOrO Nepe-
MilleHHA BCcepeaunHi KpaiHn”’. 3oKpema, y piweHHi Cya nocunaeTbca Ha
MNprHUMn 6 KepiBHUX NPUHUMNIB, AKNA NOAATAaE B TOMY, LLO «KOXKHA J1t0-
[MHa Ma€ NPaBo Ha 3axUCT Bif 4OBINIbHOrO NepemilleHHs 3 i 6yanHKY abo
MiCLs MOCTINHOrO NPOXKMBaHHA. 3a60POHa JOBINBHOrO NepemilleHHA
PO3MOBCIOAXKYETLCA HA NepPEMILLEHHA Nif Yac 36 pONHUX KOHOAIKTIB, AKLLO
HeobXiaHICTb [y nepemileHHi] He BUKNNKaHA BUMOraMu 3abe3neyeHHs
6e3nekun UMBINIbHNUX OCi6, AKKX e 3auinae, abo HaCTIMHUMK NPUYMHaAMK
BiNCbKOBOTrO XapaKkTepy», Ta lNpuHumn 8 KepiBHMX NpvHUMNIB, 3rigHO 3
AKUM «repeMiLLeHHA He MPOBOAUTLCA B CNOCI6, AKUIA NopyLLYye npaBa ocib,
AKi NepemillyoTbCs, Ha XUTTA, MOBary Ao NofCbKoi rigHocTi, csobopay i
6e3neky». BigHocHO cuTyauii no3rBava Ta Linoi KaTeropii oci6, o 3Ha-
XO[ATbCA B aHanoriyHmx ymosax, Cyq BKasye Ha Te, WO YMOBU NepeTrHy
NiHIT po3MeXKyBaHHA He MOXKHa BBa)<aTh 6e3neyHumun (Mpo Wwo cKnageHo
perynapHi 3BiTM Mi>KHAPOAHMX MOHITOPUHIOBUX OpraHi3auin, a TakoX
CYMHIBHICTb MOXIMBOCTI TOFO, O MEeHCIOHep, «MOKNHYBLUN OKYMNOBaHY
TepUTOPIto 3 MeToto peecTpalii Ak BIMNO gna oTpumaHHA NeHcii, 3Moxe 3a-

77 URL: https://www.ohchr.org/Documents/Issues/IDPersons/GPUkrainian.pdf.
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6e3neynTi cobi NPUHANMHI MiHIMaNbHUI PiBEHb XWUTTA Ha NiLKOHTPOSIbHIl
TepuTOpIi Ha TpMBanuM nepioay.

Y KOHTeKcTi 3aranbHoi cutyauii Cyf Tako»K MOTUBYE PilleHHA MNOOMXeH-
HaMmn Pe3ontouii MapnameHTcbKoi Acambnei Pagu €sponu Big 12 XKOBTHA
2016 poky, B NyHKTi 16.3 AKOT NAeTbCA NPO Te, WO «YKpaiHa Ma€ CNpoCTUTH,
HaCKINbKM Lie MOXKNNBO, MOBCAKAEHHE XXMNTTA MeLIKaHLiB HEMiAKOHTPOb-
HUX TepUTOPIN | NepemilLeHX 0Ci6 3 X palioHiB 3a PaxyHOK CKOPOYEHHS
aAMiHICTpaTUBHMX NpoLeayp Woao JOCTyny A0 BUNNATK NEHCIN i colianb-
HOI JOMOMOTHU. . .».

BapTo 3a3HaunTy, WO BKa3aHe pPileHHA € He MOOAUHOKMM, He3BaXa-
IOUMN Ha [OCUTb HEBENUKY KiflbKiCTb MOZIGHNX CMOPIB y CyAOBI NpaKTULi.

Y TOM »Ke Yac € CEHC 3BEPHY TN He MeHLLY YBary i Ha MPOTUAEXHI No3unLil
CYAiB B aHanoriyHmMx cnpasax.

30Kpema, po3rniagaoumn marxe aHanoriyHy o npoaHasnizoBaHol BuLLe
cnpasy N2227/2158/1778, loHeLbKWiA anenauiiHni agMiHiCTpaTUBHNIA Cya
JiNLOB TaKMX BUCHOBKIB.

MNMoctaHoBa [Jo6poninbcbkoro micbkpaioHHoro cygy [loHeubKoi 06-
nacri, Wo nepernaganacb y NOpAAKy anenAuilHOro ockapeHHs, 6yna
MOTMBOBAaHa TUM, LLO 3 OrNAZY Ha Yac MPUNUHEHHA opraHom [eHciHoro
doHay BMMNNaTK No3mBayvy NeHcii 3a3HayeHa Bignosigavem nigcrtaBa npu-
NMUHEHHA BUNATV NeHCii He 6yna nepef6ayeHa YNHHMM 3aKOHOLABCTBOM,
TOMY BUMaTa neHcii Mmae 6yTn NOHOBMIEHA 3 Yacy NPUNUHEHHA i BUNNATW,
AKe Byf10 HenpaBoOMipHUM.

Y MOTMBYBasbHil YacTHi noctaHoBU Cy1OM HAaBOOATbCA HOPMU 3aKO-
HOZ,aBCTBa Ta Mif3aKOHHUX HOPMATUBHO-MPABOBYX aKTiB, LLO Oy NPUIAHA-
Ti AIK peakuia Ha 36poliHNIN KOHOAIKT Ta r'yMaHiTapHy cuTyadito Ha [JoH6aci.

30KpeMma, 3BepTaETbCA yBara Ha Te, Wo cTatTelo 14 3akoHy YKpaiHu
Bi 20 6epe3Hsa 2003 poky N2638-1V «[po 60poTbby 3 TepopusMom» (3i
3MiHaMK, BHECEHUMM 3rifHO i3 3aKoHOM YKpaiHu Bif 5 uepBHA 2014 pokKy)
nepepnbayeHo, Lo B paoHi nposeaeHHs ATO MOXyTb BBOAUTUCA TUMYACOBI
obmexeHHs npa. i cBO6O rpomasH.

3a pesynbTataMu aHanisy NosnoeHb peneBaHTHUX 3aKOHOAABUMX Ta
Nif3akoHHMX HOPMATUBHUX aKTiB CyOM KOHCTATY€ETbCA, L0 «0Cobu 3 Ha-

78  URL: http://reyestr.court.gov.ua/Review/69922388.
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ceneHnx NyHKTIB, Ha TepUTOPIl AKNX OpraHu fep>kaBHol BNagn TMMYacoBO
He 3[iliCHIOTb ab0 34iNCHIOITb HE B MOBHOMY 00CA3i CBOI MOBHOBAXEHHH,
MaloTb NPaBO Ha OfepPXaHHA MeHCIMHMX BUNAaT 3a YMOBY MepemillleHHA
B HaceneHi NyHKTK, Ha TEPUTOPIT AKX OpraHun Aep»KaBHoT BNagm 34iNCHI0-
t0Tb CBOT MOBHOBAXEHHA B MOBHOMY 00CA3i, i 3BePHEHHA 1O CTPYKTYPHOIO
nigpo3ainy micueBoi gepaBHoi agMiHiCTpaLil 3 NUTaHb coLianbHOro 3a-
XWCTY Ta B3ATTA Ha 06NiK, Lo Ma€ OyTv NiATBEPAKEHO JOBIAKOIO MPO B3ATTA
Ha 06J1iK BHYTPILLHBbO NepeMiLLeHOT 0COOU», a TAKOX, LLIO ©KOLHMMU HOPMa-
TUBHVMW aKTaMU, LLIO pPernaMeHTYyIoTb NOPAAOK Ta YyMOBU OTPUMAHHA NeHCIT
y nepiog 36poNHOro KOHGNIKTY, TMMYacoBOI OKyMaLlii, TOBCIOAHUX MNPOsBIB
HaCUNbCTBA, MaCOBMX NOPYLLEHb MPAB JIIOAVNHN Ta HAA3BUYANHNX CUTYaLin
NPUPOAHOr0 UM TEXHOTEHHOIO XapaKTepy, He nepeabayeHo 34iNCHeHHSA
NeHCINHUX BUMAAT NOTePRiNNM, AKI He NepeMiCTUANCD i3 TUMYaCOBO OKYMO-
BaHOI TepUTOPIi Ha MIAKOHTPONbHI OpraHam fepKaBHOI Baau Teputopii».

Y cBoemy piweHHi Cy TakoX NOCUIAETbCA Ha MOCTaHOBY BepxoBHOro
Cyny YkpaiHu Big 12 kBiTHA 2017 poky no cnpasi N2 6-51uc177%, B Akil Bep-
xoBHM Cyq YKpaiHu AiMiLLOB TaKOro BUCHOBKY, «LLO NPW BifCYTHOCTI fOBIA-
KW BHYTPILWHbO NepeMilLeHoi 0cobu couianbHi BUNAATY He 34iMICHIOITHCA.

BapTo 3a3HaunTy, WO B 6iNIbLIOCTI pilleHb B aHANOMYHUX CpaBaXx Kiito-
YOBMM MOMEHTOM € MOCKIIaHHA CaMe Ha BKa3aHy NocTaHoBYy BepxoBHoro
Cyny YKpaiHu, He3Bakatoum Ha Te, Lo BOHa Oyfa BUHeCeHa B CNpaBi, Aka
He CTOCY€ETbCA NUTaHb NEHCINHKX BUMIAT, bifibLue Toro, 3rofqom BepxoBHUM
Cynom 3giicHeHo BiACTynN Bif 3a3Ha4YeHOI NPaBoOBOI NO3uLii.

Baromum ¢akTopoMm, Lo BMNAMBAB Ha Pi3HOMaHITTA AYMOK Ta apry-
MeHTauil y cygax nepLluoi Ta anenAuinHol iHcTaHuin, 6yna BigCyTHICTb
[0 2020 poKy KoHconigosaHoi no3uuii BepxoBHoro Cyay. 3okpema, Lie
[lOHejaBHA B EAVHOMY PEECTPIi CylOBMX pilleHb BAANIOCA 3HAWTLX NuLle
ofHe piweHHA BepxosHoro Cyay B TaKill KaTeropii cnpas (MOXMBO, € 1
iHLWI B pasi NOLWYKY 3a BiAMIHHUMW KpUTepiamn).

Tak, 1 nnctonapa 2018 poky BepxosHun Cyn y cnpasi N°433/3146/15-a%°
JiNLLIOB TaKMX BUCHOBKIB.

Ob6cmasuHu cnpasu NonA2anu 8 Makomy: No3rBad 3BepHynaca Ao cyay 3
MO30BOM, Y AKOMY NMPOCKa BU3HaTU 6e3AisbHICTb YNpaBniHHA MeHciliHoro
boHay YkpaiHu B oBTHeBOMY palioHi M. JlyraHcbKa JlyraHcbKoi o6nacTi

79 Awani3 loctaHoBu Ta no3uLii HOBOCTBOPeHoro BepxoBHoro Cyay AvB. Aani.
80  URL: http://reyestr.court.gov.ua/Review/77586298.
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NPOTUNPaBHOIO Ta 3000B’A3aTV OCTAHHE CMATUTL NO3MBaYy NeHCito 3a Bi-
KoM 3a nepiog 3 1 nunHa 2014 poky. Cepef iHWOro No3rBayka 3asHavana,
LLIO Yepes BiK Ta MOraHui CTaH 340POB'A He MOXe BUIXaTu 3a Mexi MicTa J1y-
raHCbKa, a Tomy ii MpaBa Ha OTPUMAaHHA NeHCii NopyLleHo. TakoX KacauiHy
CKapry obrpyHTOBaHO TUM, LLO pilleHHs NPo NiKBigauito Ta peopraHisadito
BignoBigaya He NpuiiManocb, TO6TO Le € NiACTaBOoo Ans BU3HAHHA 6e3ai-
ANbHOCTI OCTAaHHbOTO LWOAO HEBUMIATU NEHCIT NPOTUNPaBHUMH, @ NPW-
NUHEHHA BUNNaTK NeHcii Bigbynoca Bcynepey cTaTTi 49 3akoHy YKpaiHu
«[Mpo 3aranbHOO6OB'A3KOBE AepaBHe NEHCIHe CTpaxyBaHHA». Kpim Toro,
no3unBayKa HarosioLyBana, Lo 6axae OTpMMyBaTL NeHCito 3a MicLem npo-
XKMBaHHA — B M. JTyraHCbKYy.

3a pesynbTataMy CUCTEMHOIO aHanidy 3akoHy YKpaiHu «[1po 3aranb-
HOO60B'A3KOBE AepKaBHe NeHCiliHe cTpaxyBaHHA», YKa3sy [pe3ungeHTa
YKpaiHu Bifi 14 KBiTHA 2014 poky N2405/2014, AKum yBefeHo B fito pi-
WweHHA Pagn HauioHanbHoi 6e3neKkn i 060poHK YKpaiHu Bif 13 KBiTHA
2014 poky «[1po HeBigknagHi 3axoau WoJo NOAONAHHA TePOPUCTUYHOT
3arposu i 36epexxeHHA TepUTOPIaNIbHOT LiNiCHOCTI YKpaiHM», NOCTaHOBU
KabiHeTy MiHicTpiB YKpaiHu «[Jeaki nuTaHHs ¢iHaHCYBaHHA OLOOKETHUX
YCTaHOB, 3[iNCHEHHA couianbHUX BUMIAT HaceNeHHIo Ta HagaHHA diHaH-
COBOI MiATPUMKM OKpeMMM MigNpUEMCTBAM i opraHisauiam [JoHeubKoi
Ta JlyraHcbKoi obnacTteil, a TakoXK iHLWMX NIaTeXiB 3 paxyHKiB, BigKpUTUX
B opraHax Ka3sHauencrtBa» Big 7 nuctonaga 2014 poky N2 595, noctaHoB
HauioHanbHoro 6aHKy YkpaiHu Big 23 nunHa 2014 poky N2436 Ta Big
6 cepnHA 2014 poky N2466 cyn [OXOAWTb BUCHOBKIB, LLIO NPaBO Ha NeHCilHe
3abe3neyeHHs 34iICHIOETbCA He TiNbKM WAAXOM HapaxyBaHHA NeHCii, a i
baKTVUYHMM OTPUMAHHAM HapaxoBaHUX CyM, WO HEMOXMBO 6e3 BiAHOB-
neHHA poboTK 6aHKIBCbKOT CUCTEMY Ha TEPUTOPIT HaceleHMX NYHKTIB, AKi
He KOHTPOJIOITbCA YKPAiHCbKOIO BNaAolo.

CTOCOBHO 3aCTOCYBaHHA HOpM NocTaHoBY KabiHeTy MiHicTpiB YkpaiHu
Bif 5 nuctonaga 2014 poky N2 637 Cyp BKa3sye, L0 3a3HaYEHNI «MiA3aKOH-
HUI aKT HE € 3aKOHOM, TOMY HE MOXe 3BY>KYBaTU U/ CKaCoBYBaTM MpaBa
rpomagsH, AKi BCTaHOBIEHO HOPMaTUBHO-NPABOBUMM aKTaMM BULLIOT OpU-
ANYHOI cunn. Kpim TOro, BiH He perynoe NUTaHHA WOoAo 34iNCHEHHA NeH-
CiHUX BUNNAT 0cobam, siKi 3 palioHiB npoeefeHHs ATO o TenepilHboro
yacy He nepecenuInCA Ta NPOAOBXKYOTb MPOXUBATY 33 CBOIM NOCTINHUM
MiCLieM NPOXMBAHHA Ha TEPUTOPIi, AKa He KOHTPOJKETLCA OpraHamu aep-
»aBHOI Bnagw». Koneria cyaais BKasye, WO BiACYTHICTb y NO31Baya ctatycy
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BHYTPILLUHBO NepeMmilLeHoi 0cobM He BMNIMBAE Ha peanisaLilo npaBa Ha NeH-
CillHe 3abe3neyeHHs, a OTXKe, MPaBO Ha OTPUMAHHA NEHCIT He 3aNeXNTb
Bif MiCLA NPOXMBAHHA NO3MBaYa, AKE 3HAXOAUTHCA Ha HEMiAKOHTPOSbHIN
YKpaiHi TepuTopi.

Mpwu ubomy Cyp 3a3Havae, Wo No3rBayvka HanonAra€e Ha 3060B'A3aHHi
BignoBsigaya — YnpasniHHa MNeHciliHoro ¢oHay YKpaiHu B ?KoBTHEBOMY
paiioHi m. JlyraHcbKa, MOHOBUTY BUMNATY NeHCIi 3a micLeM ii dakTMyHoro
npoxwmBaHHs. lNpoTe YnpasniHHA MNeHcinHoro poHAy YkpaiHv B ?KOBTHEBO-
My paioHi M. JlyraHCbKa He MepemiCTUI0CA Ha NiAKOHTPOJIbHY TePUTOPItD,
OTKe, «BiAMoBifgay € TaK1M, LLIO TIMYaCOBO He 3[ilICHIOE CBOT MOBHOBaEH-
Hsl, @ TOMy 3a6€3neunT HapaxyBaHHSA Ta BUMMATY NEHCIT AK Ha Yac CRipHUX
NPaBOBIAHOCKH, TaK i HA AHUI YaC € HEMOXKNNBUMY.

OpHak y notoyHomy poui BepxosHum Cygom 6yno cdopmoBaHo 1 iHLwy
npaBoBY MO3MLilo, KA BifobpakeHa yXe B KiflbKOX cripaBax. 30Kpema,
y cnpaBi N2227/2158/178" 17 6epe3Ha 2020 poky 6yno noctaHOBNEHO
pilLeHHA, AKMM NO30BHI BUMOT/ 33J0BOJIEHO Ta MOTUBOBAHO TaKMM.

MpoBoasAYN CUCTEMHUIA aHaNi3 NPaBoOBOI 6a31 CTOCOBHO MEHCINHOro
3abe3neyeHHn Ta couianbHUX BUMNAT Y KOHTEKCTI 3MiH, CMPUYMHEHNX
36pONHMM KOHPNIKTOM, MepemilleHHAM LUUBINbHKX OCi6, a TaKoX Aep-
»aBHMX opraHis, BepxosHun Cyp BKasye, WO «3a HaBeAEHOro NpPaBoBOro
perynioBaHHsA, yMOBaM/ MPU3HAYEHHA Ta NPOAOBMXKEHHA BUMIATX NEHCIN
BHYTPILIHbO NepeMileHnM 0cobam €: 3HaXOOKEHHA BHYTPIWHbO nepe-
MileHnx oci6 Ha obniky Micua nepebyBaHHA, WO NiATBEPAXKYETLCA JO-
BiZIKOIO; HAaABHICTb paxyHKy B ycTaHOBI MNAT «[lep»aBHWI oLwagHNin 6aHK».
BopgHouac no3urBay He € BHYTPILLHbO NepeMilLeHO 0CO60I0 Ta MPOXKIMBAE
Ha HeNnigKOHTPOJIbHIN YKPAIHCbKi Bnagi TepuTopii».

Taknm unHom Cyfom 3BepTa€ETbCA yBara Ha Te, o BKa3aHi Hopmu 3a-
KOHOAaBCTBA LWOAO BHYTPILLIHBO NepeMilLeHX 0Cib He MOXYTb 6y TI 3acTo-
COBaHMMM [0 OCi6, KOTPi NPOXKMBaOTb Ha TMMYaCOBO OKYMOBaHil TepUTopii.
Ha nigTBepaxeHHs Lboro aprymeHTy Cyf TaKOXX NOCUNAETLCA Ha CNpaBy 3i
CXOXKuUmum npaBoBigHocHamu (N2 243/3505/16-1), po3rnapatoun Aky Benvka
MNanata BepxosHoro Cyay B noctaHoBi Big 20.09.2018 p. ginwna BUCHOBKY,
LLIO HeHaJaHHA NO3MBayeM, AKMI He € BHYTPILIHbO NepemilleHoio 0coboio,
[OBIAKN NPO B3ATTA MOro Ha 0b6MiK AK 0cobu, AKa NepemMillyeTbCA 3 TUM-

81  URL: http://reyestr.court.gov.ua/Review/88245473.
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YacoBO OKYMOBaHOI TepuTopii YKpaiHu abo parioHy nposeaeHHs ATO, He €
niacTaBolo AnA HeBUMAaTK NO31BaYvy CTPaxoBUX BUMNNAT.

OTxe, Cyn pobrTb BUCHOBOK MPO Te, WO «BiACYTHICTb Yy NO3MBaya CTa-
TYCY BHYTPILLUHbO NepeMilleHol 0cobM He MOXe BMIMBATU Ha peanisadito
rnpaBa Ha NeHciiHe 3abe3neyeHHs. Kpim Toro, BUKNIOYHWI Nepenik nigctas
ANA NPUNMHEHHA BUNNATW MEHCI HaBedeHo y CTaTTi 49 3aKkoHy YKpaiHu
«Mpo 3aranbHO060B'A3KOBE AeprKaBHE NEHCIMHE CTPaxyBaHHA», HAABHICTb
AKUX Y CNpaBi, WO pO3rNAAaETbCA, BCTAHOBNEHO He Oyno».

Y LbOMY KOHTEKCTi HeOOXiIHO AOAATKOBO 3BEpPHYTU yBary Ha Ty 00-
CTaBVHY, L0, 3BaXKaloum Ha HU3KY MiA3aKOHHMX aKTiB, AKi perynoTb Me-
XaHi3MU OTPUMaHHSA NEHCINHUX BMMNNAT, 30Kpema LWIAXoM 6aHKIBCbKOro
06cnyroByBaHHs, a 0COO/MBO CTOCOBHO OCib, AAKi NPOXMBalOTb HA HEKOHT-
pONbOBaHIN TepUTOPIi (Cepen AKUX BIZKPUTTA paxyHKa NnLle 3a YMOBU OCO-
6ucToi NpuUcyTHOCTI, NepioanyHa Bepurdikalia ocobu oTpumyBaya ToLLO),
nopaibHi pilleHHA Hapa3i HEMOXIMBO BUKOHaTW. lMNeplLu 3a BCe Lie NOB'si3aHO
i3 Ti€lo 06CTaBMHOM, WO MO3KMBavi B Uil Ta NOAiGHNX cripaBax € ocobamu,
KOTpi Gi3NYHO HE MatOTb 3MOIU AiCTAaTUCh KOHTPOJIbOBaHOI YpAagom YKpaiHu
TepuTopii y 3B'A3KY i3 NIITHIM BIKOM, iHBaniAHICTIO, TAXKKMMUI XBOpOobamu.

AHani3 piweHHsa €eponelicbkozo cydy 3 npas Il0O0UHU
w000 docmyny 00 neHciliHuUx eunaam y KoHmekcmi 36poliHoz2o
KoH¢nikmy Ha [lon6aci

Y KOHTEKCTi HaBefeH X BYLe NUTaHb LWoAo peanisaLii npasa Ha neH-
CillHe 3a6e3neyeHHA ocobam i3 uncna BHYTPILWHbO NepemileHnx ocib,
TaK CaMo, AIK i TM, XTO 3aNIMLUNBCA NPOXKMBATK HAa TUMYACOBO OKYMOBaHMX
TepuUTOpIAX, HEMOXKNBO OBINTIN YBarot pilleHHA EBPONENCHKOro cyay 3
npas NOAVHY, AKe CTOCYETbCA PO3rNAAY NMTAHHA WOAO NOPYLUEHHA NpaB
noanHn, nepepgbaveHnx KoHseHuieto, B cuTyalii 36poiHOro KoHONIKTY
Ha [JoH6aci, B YKpaiHi.

Mosga nge npo pileHHn Wwopao cnpasu «Llesap Ta iHWi npoTtn YkpaiHn»
(Tsezar and others v. Ukraine), N2 73590/14, 73593/14, 73820/14, 4635/15,
5200/15,5206/15 and 7289/15 (piw.), 13 ntotoro 2018 poky.

Hdocntb HevacTo TpannATbCA BUNAAKM, KON pilleHHA EBPONenCbKo-
ro cyny BUKMKano 6 Takui 3HaUHWIA Pe30HaHC cepel NpeacTaBHUKIB AK
LEPXKaBHUX, TaK | HelepXKaBHUX CTPYKTYP B YKpaiHi. Mpryomy 6e3BigHOCHO
[0 CyTi caMOro pilleHHA, TAyMavyeHHA HajaBanucb AOCUTb YacTo fiame-
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TpanbHO NPOTUNEXHI. [IpUHaNMHI BapTiM yBaru € Ton GakT, Lo pilueHHA
y Uiln cnpagi 6yno NpUIHATO He NO CyTi, @ CTOCOBHO MPUNHATHOCTI.

AIK y>Ke 3a3Hayanocb B O4HOMY i3 monepeaHix po3ainis, CyTb CnNpasu
nonsarana B TOMy, L0 3aABHUKW, Xunteni MicTa [loHeubKa, AKMM Y pi3Hi fatn
y 2014 poui 6yno npvnuHeHo BUNNaTK i3 couianbHoro 3abesneyeHHs,
CKapXXMAnCb Ha NOPYLUeHHA NyHKTY 1 ¢TaTTi 6, cTatTi 14, cTaTTi 1 [poTokony
MepLoro, NyHKTY 1 cTaTTi 2 KOHBEHLUiT.

OTKe, aHani3yloum BUCHOBKM EBPONENCHKOro Cyay LWoAo NOPYLIEeHHA
cTaTTi 6 KOHBEHLUii, MOXXHa CTBepA»KyBaTW, WO Cy[ BU3HAB CKapry He-
NPUIAHATHOIO y 3B'A3KY i3 TVM, WO He 6yNo BUYepnaHo BCi HaLioOHanbHi
3acobu topugnyHoro 3axucty. 3okpema, Cy MOTUBYE TaKe PilLEHHA TUM,
O «AepPrKaBHi opraHy Bnaan YKpaiHu BXWKN BCiX HEOOXiAHMX TM 3axoaiB
LA opraHi3auii cynoBoi cuctemMm TakuM YMHOM, Wwob 3abe3neunTn npasa,
nepepbaueHi ctaTTeto 6, ePpeKTUBHO Y KOHKPETHIN cuTyauii nocTinHoOro
KOHONIKTY, Ta AiNLWAM BUCHOBKY, O BOHM 3pobunn Bce, WO B iXHiX cunax
3a LMx 06CTaBuH, A1A BUPILLEHHA CUTYaLii 3asBHMKa (CnpaBa «Xnebik npoTu
YkpaiHu» (Khlebik v. Ukraine), § 79). AHanoriuHo y uiii cnpasi Cyf BBaXae,
L0 HaUioHanbHi opraHu Bnagm 3po6mnmn HaneXXHNM YNHOM OYiKyBaHi
Bifl H/X KPOKU AN 3ab6e3neyeHHsA HanexHoro GyHKLioHyBaHHA Cy[0BOI
CUCTEMMU, WO POBUTH Tl JOCTYMHOW A5 MELLKaHLiB TepuTOpii, AKI Hapasi
He KOHTPOJIOITLCA YPAAOMY.

Cepep iHworo Cya Haronowye, wo Cyay He 6yno HagaHo AoKasis,
«AKi 6 NigTBEpAXKYBaNM TBepAXKEHHA 3aABHUKA, Lo X ocobucTa cuTyallis
nepeLLKoa»ana im nepecyBaTuca Ha TEPUTOPIlO, Ha AKIM po3MillyBanuca
BiZNOBIAHI Cyam, ANnsA NOJaHHA MO30BHYIX 3asAB ab0 YNOBHOBaXKeHHA npes-
CTaBHUKa Ana uboro» (§ 54), y 38'A3Ky 3 TUM 3p06/1IeHO BUCHOBOK, «LUO
3a 06CTaBUH i€l CNpaByn He3aaTHICTb 3asiBHUKIB NofaBaTy CBOi NO30BU
[0 cyay y CBOEMY MICTi NPOXKMBaHHA He MOripLUye caMy CyTb IXHbOro nNpasa
Ha JOCTyn o cyay».

Taknm YMHOM, 3a3HaYeHi BUCHOBKM CBiAYaTb NPO Te, WO cami 06CTaBu-
HU 36pOoNHOro KOHGNIKTY Ta BiACYTHOCTI CyAiB Ha TMMYaCOBO OKYNOBaHMX
TEepUTOPIAX He BKa3yloTb Ha BiACYTHICTb NOTPebu BrYepnaHHA METOAIB
HaLiOHaNIbHOrO 3aXMCTy Ta MOX/IMBICTb 3BEPHEHHA [0 €BPONENCcbKOro
cyny 6e3 cnpob 3axmcTUTK CBOI NMpaBa B HaLioOHabHOMY CYA,.

Ak BOAUa€eTbCA i3 HaBeAeHWX BuLLe NPUKNaAiB CrpaB, NeHCIOHepM,
L0 3aNMLIMANC NPOXKMBATW Ha TMYACOBO OKYIMOBaHi TepuTopii, Yepes
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npeAcTaBHUKA 3MOMN 3BEPHYTUCA [0 CYAiB Ha NifKOHTPONbHIN YpAany
YKpaiHu Teputopii Ta 3pobuT cNPoby OCKapPKUTK HE3aKOHHICTb NPUMK-
HEHHA BUMNMATW MeHCiNn. fIK yXKe 3a3Hayanoch, y KinbKox cnpaBsax, B AKUX
MUWHYNIOro poKy 6yno HanpaBneHo KacauiliHi ckapru, BepxosHuin Cyg Big-
MOBVB Y BiAKPUTTI KacauiHOro npoBagXeHHsA. A oTxe, no3mBayi manwu/
MaloTb 3MOTY 3BEPHYTNCA 0 €BPONENCbKOro Cyay i3 4OCUTb BaroMoro
iMOBIPHICTIO TOrO, L0 BUCHOBKM B crpaBi «Lle3ap Ta iHwi npoTtun YKpaiHu»
(Tsezar and others v. Ukraine) He cTaHyTb MpUUYMHOLO BiMOBM Y po3rnagi
X CKapr, NPUHaNMHI 3 TOYKM 30py MUTaHHA JOCTYMNy [0 NPaBOCYAAA Ta He-
BMYEpPMaHHA 3aC06iB HaLliOHANbHOrO 3aXMCTY.

KniouoBumu B CNpaBi € BUCHOBKM LWOAO CKapru 3afaBHUKIB Ha NOpy-
LweHHA 3a cTatTeto 1 MpoTtokony N2 1 no KoHBeHUii, AKi 6yno BU3HaHO He-
NPUAHATHUMK. B JlaHOMY BMNagKy NPUYMHOK BU3HAHHA HEMPUNHATHUMMU
€ TaKOXK HEBUYEPMAHHA 3acO6iB HaLliOHANbHOMO 3aXUCTY.

€BpPONeNCcbKMM CyAOM TaKoX 3p00neHO BUCHOBKN LLOAO NOPYLIEHHSA
npaea, nepefbayeHoro ctatteto 14: «<6yTr 3abe3neyeHnM 6e3 JUCKPUMIHa-
Uil npaBamu, rapaHTOBaHMMN KOHBEHLIEI, MOPYLUYETbLCA, KON AeprKaBu
CTaBNATbCA NO-Pi3HOMY 0 OCi6 3 aHANOTYHUMN CUTYaLiaMn 6e3 HajaHHsA
06'EKTVBHOrO Ta PO3YMHOr0O O6rPYHTYBaHHA «TniMeHHOC NpoTu Mpewii»
(Thlimmenos v. Greece [GC], N234369/97, § 44, EKIJT 2000-1V)>».

Y uin cnpasi Cyp 3a3Hayvag, Wo nepLi Tpu 3aABHUKN NOPIBHIOBANM
CBOIO CUTYaLilo 3 CUTyaLi€l0 pe3naeHTIB iHWNX Teputopin YKpaiHu, Aki
nepebyBatoTb Nif KOHTponem Ypsay.

Cyg [iNwoB BUCHOBKY MPO Te, WO CKapru 3asBHUKIB € ABHO HeOO-
I'PYHTOBaHMMMU, 3a3HAYMBLUN, O «FOSIOBHA PI3HULA MiXK MONOXKEHHAMMN
nepLUMX TPbOX 3aABHUKIB Y MOPIBHAHHI 3 MONIOXEHHAMMN OCi0, AKi NPOXU-
BalOTb Ha TepPUTOPIT IHWNX PErioHiB, KOHTPONbOBaHWX YPAAOM, NONArae
y TOMY, LLO B MICTi, ie NPOXMBatOTb Ui 3aABHUKK, YPALQ He 3[INCHIOE CBOT
NoBHOBakeHHA. OUeBMAHO, Lie 3HAUHO OOMEXKYE, AKLLO He No36aBnae Ypan
MOXKNUBOCTI eheKTMBHO NigTPUMYBaTV BiANbHICTb CYAiB Ta 34iNCHIOBATY
couianbHi BUNIATA HA Uit TepuTopii. O6'€EKTUBHUIN YNHHIK BINCbKOBUX AilA,
o BiabyBaloTbCA B PerioHi, ie NPOXKMBaNU nepLli TpU 3adBHUKK, 3MyCUB
YpAag BX1UTN 3aX0fiB LWOAO BUMNPaBIEHHA CTAHOBKLLA, AKi He MOTPIOHI B iH-
LIMX YaCTMHAX KpaiHW, AKi 3annwnanca nig KoHTponem Ypagy. 3saxkaoum
Ha BuweHaBeaeHe, Cya BBarKae, WO NepLli TpY 3aABHUKU HE ONUHWUNCA
B «@HaNoriyHin cuTyalii» NOPIBHAHO 3 TUMU, XTO MPOXKMBAE Ha TepUTOPIl,
KOHTPOJIbOBAHIN YpAgom».
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HopaTtkoBo, He aHanisyoun nutaHHA, Cyq BU3HAB HEMPUNHATHO
CKapry LWOoAo NopyLleHHA NpaBa Ha XUTTA, BiGNOBIAHO A0 NyHKTY 1 cTaT-
Ti 2 KoHBeHLUji, 3 MOTMBIB HeBUYepnaHHA 3aco6iB HaLiOHaNbHOMO 3aXKCTY.

Ak BOayaeTbcA i3 pilleHHA, EBPONENCbKUM CyloM He 3pobneHOo BU-
CHOBKIB NO CYTi NOPYLUEHHA NpaB, rapaHToBaHUX KoHBeHUielo. Came Tomy
OOCUTb nepefgvyaCHUMN MOXHa BBa*XaTu TBEPAXKEHHA NPO Te, WO CyAOM
BM3HAHO BiCYTHICTb NOPYLUEeHb NPaB, rapaHTOBaHVX KOHBeHL €0, B3arani
(a ocobnmBo B TpakTyBaHHi 3MI)&

TaknMM YMHOM, Cyaam HeobXigHO 6yTM 0COBNMBO PO3BaXINBUMU
npu po3rnAgi cnpas AK WOA0 NPUNMHEHHA NeHCINHUX Ta coliafibHUX
BMMAT 0cobam, WO 3aNMILMANCh MPOXKMBATM Ha TUMUYACOBO OKYMOBAHIN
TepuTopii, Tak i NnepeceneHuam. Agxe B faHoMy KoHTeKcTi Cyf He HafaB
OUiIHKY NO CYTi iCHYyIOUin cuTyauii, TOMy € MPUHANMHI KiflbKa «BiAKPUTMX»
MUTaHb, WOAO AKMX HEOOXigHO ab0 BMPOOUTN BHYTPILLHIO MO3ULit0, 360
yeKaTu Ha TOUKY 30py EBPONENCbKOro Cyay.

30Kpema, TaKUMy MUTAHHAMY NPUHANMHI MOXYTb 6y TI TaKi:

1. Yn nowwmpooTbCA NO3UTUBHI 3000B'A3aHHA fepKaBy YKpaiHa
OO NEHCINHOrO Ta couianbHOro 3aX1CTy rPOMagAH Ha TMMYacoBO
OKynoBaHi Teputopii (To6To, U B3arani Aep>kaBa 3060B'A3aHa BMMNIa-
4yyBaTW NeHcii Ta iHWi couianbHi BMNNaTh 0cobam, Lo NPOXKMBAKOTb
Ha HenigKOHTPONbHIN TepuTopii)?

AKLLO CTOCOBHO NEPLUOro NUTAHHSA BiAMOBIAb CTBEPAHA, TO HACTYMHUMM
NMUTAHHAMM €:

2. UM € NPUNHATHUM MEXAHI3M MEHCINHMX Ta couianbHUX BUMNNaT
«3a 0BIOKO0 NepeceneHua»?

AKLO X i WOAO LUbOro NMTaHHA BiANOBIAb CTBEPAHA, TO 3 Hel Bunau-
BalOTb NUTAHHSA:

3. fKOlo € OLiHKa BiACYTHOCTI MeXaHi3My OO OCib, AKi He MatoTb ¢i-
3MYHOI 3MOIM CKOPUCTATUCh MOXIBICTIO OTPUMAHHA JOCTYMY O NeH-
CiHUX Ta CcoLiaNbHUX BUMNAT «3a JOBIAKOI NepeceneHLsa»?

82 «YkpaiHa 3aKOHHO BIAMOBNAE y COLBMMNATAX XUTeNAM OKynoBaHux TepuTopiit loH6acy, — Metyxos». URL: https://
vgolos.com.ua/news/ukrayina-zakonno-vidmovlyaye-u-sotsvyplatah-zhytelyam-okupovanyh-terytorij-donbasu-
pyetuhov_302902. html; «€CM11 go3BonvB Ykpaiki He nnatuTi newcii xutenam okynoaxoro [lon6acy». URL: https://
glavcom.ua/country/politics/jespl-dozvoliv-ukrajini-ne-platiti-pensiji-zhitelyam-okupovanogo-donbasu-473393.
html; «€CTJT BIU3HaB 3aKOHHOI0 HEBUNNATY NeEHCIil XUTeNAM HenifKOHTpoNbHYX TepuTopiit [loH6acy». URL: https:/
hromadske.ua/posts/yespl-vyznav-zakonnoiu-nevyplatu-pensii-zhyteliam-nepidkontrolnykh-terytorii-donbasu.
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4. nBignosigaloTb KpUTEPIAM 3aKOHHOCTI Ta MPONOPLiNHOCTI yMOBU
LOCTYNy A0 NEHCINHKX Ta coLiafibHVX BUMAAT, ki nepeabayae cTBOpeHa
Ypsapgom cuctema 3abesneyeHHsA 4OCTYNY 4O NEHCIN Ta colianbHUX BU-
nnaT «3a AOBIAKOI NepeceneHuyax»?

4.2. CygoBa npakTrKa 3 NUTaHb JOCTYNY BHYTPILHbO
nepemiweHnx ocibé Ao couianbHUX BUMMAT

[epaBoto BCTAaHOBIEHO pAJ CoLianbHNX rapaHTi, 30KpeMa, 3aKOHa-
M1 YKpaiHu: «[1po aep»aBHi couianbHi CTaHAAPTU Ta AepKaBHi colianb-
Hi rapaHTii», «[1po fepaBHY couianbHy JONOMOry Manio3abesneyeHnm
cim'amy», «[po gep>kaBHY couianbHy fJOMNOMOry ocobam, AKi He MalTb
npaBo Ha MeHcilo, Ta ocobam 3 iHBanigHICTIO», «po Aep>KaBHY coLianbHy
Jonomory ocobam 3 iHBanigHicTio 3 AUTUHCTBA Ta AITAM 3 iHBanigHICTION,
«lpo peprkaBHY couianbHy 4OMOMOTY CiM'AM 3 AiTbMU».

AK y>Xe foCUTb AeTanbHO PO3rNAHYTO paHille, OTPMMaHHA couianb-
HUX BUMAAT, Tak CaMo fAK i MeHCiin, npuB’A3aHe Ao GpaKTy BHYTPiLUHbOro
nepemiweHHs (abo 3 6inbll peanicTMYHOro NOrnsAAY OTPUMAHHS «AOBIAKM
nepeceneHuUsA» Ta BUKOHaHHA GopManbHUX YMOB OO0 ynepesXeHHs ii
cKkacyBaHHs). Came Tomy abcostoTHa BinbLuicTb CYAOBUX CMOPIB CTOCYOTHCA
came 3aCTOCyBaHHA HOPM BULLEBKa3aHNX 3aKOHIB Ta MOB'A3aHNX 3 HUMW
NiA3aKOHHMX HOPMATUBHO-NPABOBNX aKTiB Yy MOEAHAHHI i3 3aCTOCYBaHHAM
3akoHy YkpaiHu «[po 3abe3neyeHHs npaB i cBO60 BHYTPILLHbO NepemiLle-
HUX 0ci6» (N 1706 Big 20 )oBTHA 2014 poKy), noctaHoB KabiHeTy MiHicTpiB
YkpaiHu «[Jeaki nutaHHA GiHAHCYBaHHA GIOKETHUX YCTAHOB, 34iICHEHHA
couianbHUX BUMJIAT HacesIeHHI0 Ta HagaHHA GiHAHCOBOI MiATPUMKIM OKpe-
MUM MNiZNPUEMCTBaM i opraHisauiam [JoHelbKoi Ta JlyraHcbKoi obnacTen,
a TaKoX IHLWNX nnaTexiB 3 paxyHKiB, BIAKPUTUX B opraHax KasHauerncrea»
Bif 7 nuctonapa 2014 poky N2 595, «[1po 061iK BHYTPIiLLHBO NepeMmilleHnx
0ci6» Bif 1 X0BTHA 2014 poky N2 509, «[1po 34iNCHEHHA coLianbHUX BUNNaT
BHYTPILIHbO NepeMileHUM ocobam» Bi 5 nuctonaga 2014 poky N2 637.

MoXHa KoHCTaTyBaTW, WO B MOPIBHAHHI 3 MONepeaHbOI0 KaTeropicto
cnpas (neHcirHe 3abe3neyeHHs), CNOPIB WOAO CoLUianbHVX FapaHTili MeH-
e, OfAHaK Npu LiboMy CyAaMm 3aCTOCOBYIOTbCA aHANOriyHI Nigxoaun.

[o cnpas, Wo ynpofoB KinbKoX pOKiB He Many OAHO3HAYHOro Nif-
XOAy B CyfOBIV MPaKTULi, MOXHa BiHECTN NUTaHHA 3aCTOCYBaHHA 3aKOHY

4. CynoBuin 3aX1CT NpaB BHYTPIiLWHbO NepeMileHunx oci6 B YkpaiHi... » 77



YKpainu «[1po gepxaBHy couianbHy AOMNOMOrY CiM'AM 3 AiTbMIW», 30KpeMa
OO0 JONOMOIY NPY HAPOOMKEHHI AUTUHMW.

JlocuTb NowmrpeHMY B CylOBIl NpaKTULi 6yny cnopu Wopo BigMoBY
B MPVI3HaYeHHi JOMOMOT Y NPU HAPOAPKEHHI ANTUHN Y 3B'A3KY i3 MpOonyLLeH-
HAM 12-MiCAYHOrO CTPOKY 3BEPHEHHSA 3a JOMOMOIOI0 3 HA HAPOOPKEHHSA
ANTUHW.

3oKkpeMa, y cnpasi K/800/18345/17 Buwut aomiHicmpamusHuli cyo
YKpaiHu suHic yxgasny io 8 uepsHs 2017 poky npo 8iomosy y 8iOKpummi Ka-
CayiliHo20 NpoBAOKeHHs 3a CKAP20t0 NO3UBAYA HA pilleHHs CyOy anenayitiHol
iHCMaruii'y 38’a3Ky 3 8i0cymHicmio HasiexxHo20 06rpyHmysaHHa niocmas
0/1 CKACyB8AHHA YU 3MiHU cy008UX piuleHb ma 8iocymHocmi niocmas, ki 6
00380/1UJIU 88aXAMU, WO CyO HENPABUJILHO 30CMOCY8A8 HOPMU NPOYecy-
aJ1bHO20 hpaea.

O6cmasuHu cnpasu

Mo3usayka 38epHynacsa 0o cydy 3 N0O3080M, Yy AKOMY NPOCUJIA BU3HA-
mu npomunpasHuM i ckacysamu piuleHHA Npo 8iOMOo8Y 8 NPU3HAYeHHi
0onomoeau npu HapooXeHHi OUMUHU mad 30608’a3amu YnpasniHHA npayi
i coyianbHo20 3axucmy HaceneHHA C/108’AHCLKOI MicbKOT padu npusHayumu
yto donomoey 8i0nogioHo 0o 3akoHy YkpaiHu 8id 21 nucmonada 1992 poky
Ne 2811-XIl «[po OepxasHy donomoay cim’am 3 dimemux». Ha o6rpyHmyeaHHA
Nno308y 3a3HA4U/A, WO hpoxusasnay m. [JoHeybKy i Hapoousna OumuHy, npo-
me y 38’A3Ky 3 nposedeHHAM 60liosux 0ili He Mana MoxJsusocmi suixamu
Ha niOKOHMPOJIbHY YKpaiHi mepumopito, a momy 84dcHO He 38epHysacA
30 NpU3Ha4YeHHAM 00NOMO2U NpU HAPOOXeHHi OumuHu. [To3usayka no-
cunanaca Ha me, W0 NPoONycmMuJsia CmMpokK Yyepe3 o6cmasuHuU, AKi 8i0 Heil
He 3anexanu.

MocmaHoesoto Cr1o8’aHCbKo20 MicbKpalioHHo20 cydy [JoHeubKoi 0bnacmi
No0308 3a0080/1eHO YaCMKOBO, 30KpeMd, BUSHAHO NPOMUNPABHUM | CKACO-
80HO pilleHHA 8ionogidaya npo 8iomMosy 8 npusHadeHHi doNoOMo2u NpU Ha-
pOOXKeHHi OUMUHU ma 30608°a3aHO YnpassiiHHA npauyi i coyianbHo20 3axucmy
HaceneHHA NpU3Ha4umu yro donomozy 8ionosioHo 0o 3akoHy N°2811-XIl.

MocmaHosoto [JoHeybko20 anenayiliHo2o adMiHicmpamugHo20 cydy
CKACOBAHO pilleHHA cy0y nepwoi IHCMAHYil ma yxeanaeHo Hoge piuleHHA
npo 8ioMogy 8 N0308i.

PiweHHAa [loHeLbKOro anenaLinHoro agMiHiCTpaTUBHOIO CYAY, 3 AKUM
NOroaXyeTbca Buimin agmiHictpatnBHmin cyn YKkpaiHum, obrpyHToBaHO
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NOCUIAHHAM Ha NoNoXeHHA cTaTTi 11 3aKoHy «[1po AepxKaBHy coLlianbHy
Jornomory cim’am 3 AiTbMuy» Ta Hopmu [opAaKy NpuU3HaYeHHA | BUNaaTu
JepaBHOI 4ONOMOru Cim’Am 3 AiTbMK, 3aTBEPAXKEHOro NocTaHOBO Ka-
6iHeTy MiHicTpiB YKkpainm Big 27 rpygHa 2001 poky N2 1751: «[Jonomora
NPy HapPOAXEeHHI ANTUHN NPU3HAYaETbCA 32 YMOBU, AKLLO 3BEPHEHHA
3a il NPU3HaYeHHAM HaZINLWNo He Ni3Hile ABaHaAUATW MicALiB 3 OHA Ha-
POAKEHHA AUTUHN.

Cyp 3a3Havag, Wwo npm LiboOMy HOpMaMK BKa3aHoro 3akoHy Ta lNopaaky
He nepef6ayeHoO MOXKMBOCTi MOHOBIEHHA 3a3HAYEHOro CTPOKY. [ofaH-
HA 3BEPHEHHA 3a NPU3HaYeHHAM i€l LONOMOr He Mi3Hile ABaHaauATr
MiCALIB 3 AHA HAPOAXKEHHA ANTUHN € OAHIEI0 3 YMOB ANA Tl NPU3HaYeHHA.

Bupiwuytoum cnip Ta BiAMOBAKUM B MO30BI, anenAuiiH1A Cyf 3a3HauuB,
Lo «BCTaHOBeHUI 3akoHom N2 2811-Xll Ta lMopsagkom N 1751 CTpoK € fo-
CTaTHbO TPUBANMM AJIA TOTO, W06 0C06a, AKa Barkae CKOPUCTATMCA MPABOM
Ha OTPMMaHHA [ONMOMOTM, MOTJIa NOro peanisyBaTiy.

fIK 3a3HaveHo cygom anenAuifHOI iHCTaHLl, <B TOM Xe Yac AepkaBoto
BUKOHaHi CBOI 060B’sI3KM W00 MOXKIIMBOCTI 0CObaM, AKi 3aNULLININCD
Ha HenigKOHTPONbHIN BRagi YKpaiHu TepuTopii, CKopuctaTucb CBOIMU
npaBamu, nepenbayeHUMY 3aKOHOLABCTBOM. Tak, iCHY€e NopAAoK nepe-
MiLLleHHsA 0Cib uepe3 NiHito Ppo3mMeXKyBaHHA, AKUM LLOAEHHO (3 BUHATKOM
NMOOANHOKUX BUMALKIB) KOPUCTYOTbCA BaraTo ocib. Mopag 3 uMm nosu-
Bay He Hajana cyfy AOKasiB TOro, L0 Helo BXUBanuca yab-aki 3axonu
ONA OTPUMAHHSA CTaTyCy TMMYacoBO MepemillleHoi 0cobum Ta CBOEYACHOrO
NofaHHA 3BepHEHHA y BiAMNOBIAHI OpraHu 3 npnsoAy Npu3HayYeHHA CNipHOI
ponomory abo foKasis Toro, Wwo Oyab-siki AeprkaBHi opraHy CTBOPIOBasM
Ty LLbOMY HE3aKOHHI NepeLLKOamn».

Takmm ymHom, Cya [OXOAUTL BUCHOBKY, LLIO HEAOTPUMAHHSA NO3MBavemM
yCiX yMOB AnA Npr3HayeHHsA i cnipHoi gonomoru Bigdynoca BUKIIOYHO
BHACNIOK i 6e3AisnbHOCTI.

MNpoTnnexHa No3mLia TakoX HaBOANTBLCA B CYAOBIN NpakTULi 3 LbOro
NUTaHHA, Hanpuknag, y cnpasi N2 805/2254/18-a% [loHeLbKNiA OKPY>KHUI
aAMIHICTPATUBHUI Cyf HABOAUTb Take OOIPYHTYBAHHS.

Mocmnatouncb Ha HopmK 3aKkoHy YKpaiHu «[1po OXOPOHY ANTUHCTBa» Ta
3aKoHy YkpaiHu «[1po gepxasHy gornomory cim'am 3 gitbMn», Cyf 3ayBaxye,
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IO JOMOMOra NPV HAPOMXKEHHI ANTUHM € PI3HOBUAOM iepKaBHOI AOMo-
MOTV B 3aranbHill cMcTeMi coLlianbHOro 3aXUCTy HacesleHHA | Haja€eTbCA 3
MeTOI0 3abe3neYeHHs BiAnoBigHOro PiBHA MaTepiabHOI NIATPUMKN CiMel,
y AKMX € OiT, CTBOPEHHA HaNeXHNX YMOB AN1A yTPUMaHHA Ta BUXOBaHHA
aiten.

HopatkoBo Cyn NOCUNAETHCA Ha MONOXEHHA cTaTTi 3 KoHBeHUil
npo npaBa AUTUHU LWOAO TOFO, WO «B YCiX AiAX WOLO AiTeN, HE3aNEXHO
Bifj TOrO, 3iMICHIOIOTLCA BOHU AEPXKABHUMU UM MPUBATHUMM YCTaHOBaAMU,
L0 3aiMaloTbCA MMTAHHAMY COLiaibHOro 3abe3neyeHHs, Cyaamu, agMmiHi-
CTPaTVBHUMU Y/ 3aKOHOA,ABYMMYM OpraHamu, nepLioyeprosa yBara npugi-
NAETbCA AKHANKpPaLLOMy 3ab6e3mneyeHHIo iIHTepeciB AUTUHWY.

3 ornapy Ha HaBegeHun aHaniz Cyaom 3po6neHo BUCHOBOK NPO Te, WO
«AOMNOMOra NPV HaPOAXEHHI AUTUHM 3a CBOEKD NPUPOAOI0 € JOMOMOIOl0
caMmilil AUTWHI, a He Ti 6aTbKam. Y aHOMy BUMaAKY HEMOXKIUBICTb CBOE-
YaCHOro 3BepHEeHHA OAHUM 3 6aTbKiB 4O OpraHy, AKNUIA 3AiACHIOE NPU3Ha-
YeHHA JOMOMOI NPU HaPOLXKEHHI ANTUHM, MPU3BOAUTb A0 MOPYLIEHHA
iHTepeciB QUTNHWY.

AHanoriyHa no3uuia BuknageHa B noctaHosax BepxosHoro Cyay Bif
14 ntotoro 2018 poky y cnpasi N2 591/610/16% Ta Bif 2 0BTHA 2018 poKy
Ne495/3711/17%.

LlikaBMM y BKa3aHMX CripaBax € Takox $aKT, Lo He NpUBepTaE 0cob-
NnMBOI yBaru. 30Kpema, y nepLuii cnpasi No3mBayemM BMUCTyMNae 0coba, Wwo
He € BHYTPIWHbO nepemiweHoo ocobolo (MprHaNMHI He Ma€E [OBIAKK
BIM0), y Tol yac Ak B iHLIMX HaBeeHNX CrpaBax NO31BaYaMm € BHYTPILLHbO
nepemilyeHi ocobu.

3oKpema, cTaTTeto 1 3akoHy YkpaiHu «[1po gep»aBHy AOMOMOrY CiM'aM 3
LiTbMU» NepefbayeHo, WO rpoMagsaHm YKpaiHu, B CiM'AX AKX BUXOBYIOTbCSA
Ta NPOXMBaOTb HEMOBHOMITHI AiTW, MalOTb MPAaBO Ha Aep>KaBHY AONOMOTY
y BUMNafKax Ta Ha yMoBax, nepefgdayeHnx UM 3aKOHOM Ta iHLWMMU 3a-
KOHamu YKpaiHu, Wwo Aa€ nigctaBy BBaXKaThi MPaBOMiPHMM 3aCTOCYBaHHA
y AaHNX BUNaAKax MONOXKEeHb LibOro 3aKoHy y NOEAHaHHI i3 3akoHOM YKpa-
THM «[po 3abe3neyeHHs Npas i cBO6OL BHYTPILHbO NepemilleHNX 0Cio».
3oKkpema, cTaTTeto 11 3aKoHy nepenbayeHo NifcTaBy NPUNVHEHHA BUNNAT
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gonomoru npn HapOJJ,)KEHHi OUTUHN, cepen AKNX HeLliJ'IbOBe BMKOPUCTaH-
HA KOLLTIB i He3abe3neyeHHA oTpuMmyBavyemM OOMOMOT HaneXHNX ymoB
ana I'IOBHOLI,iHHOFO YTPUMaHHA Ta BUXOBAaHHA OUTUHN.

3 BigKpUTUX IxKepen iHpopMaLii He BAanoca 3'acyBaTv BUOKPEMIIEHX
JaHNX LWOoAOo NPOBeAeHHA AieprKaBHUMM OpraHaMuy KOHTPOJIIO i3 3a3HaYeHNX
nuTaHb.

3aranbHa npobsiema NOEAHAHHA BCiX couianbHUX BUMNMAT 3 JOBIAKO
BMO B gpaHOMy BMNafKy TakoX € MPo6siemMoto i CTOCOBHO NPOBEeAEHHS 3a-
XOAIB 3 TAKOr0 KOHTPOJI0, afKe 3[iMCHEHHA NOro MOXJ/IVBE NMLLIE 33 YMOBM,
Lo NepeMmilleHa 0coba, AKa OTPUMYE 3a3HaueHi BUNIaTu, 4icHO nepemic-
TUNach i NPOXUBAE Ha NIJKOHTPONbHIN YpAgy Teputopil, a He ckopucTanaca
npoveaypoto «popManbHOI peecTpaLlii» AK BHyTPILLHbO NepemillieHa ocoba.
BignosigHo, y pasi BuaBneHHs BigcyTHocTi BINO — oTprmyBaya Takux BunnaT
3a paKTMYHUM MiCLIEM MPOXKIMBaHHA (3a3HaueHoro B gosigui BMNO) signosia-
Hi opraHyn MalTb 3MOry CKacyBaTy JOBIAKY Ta, BigNOBiAHO, MPU3YNMUHNTU
BMNAaTn. Pa3om 3 4um oTpriMaHHA HOBOI AOBIAKM Ta BiAHOBAEHHA BUMNIaT
3HaxXoAATbCA B MIOLMHI 3aCTOCyBaHHA 3aKoHY YKpaiHu «[1po 3abe3neyeHHsA
npas i cB060[ BHYTPILLHbO NepemilleHnx ocib» Ta Bi4NOBIAHMX Nif3aKoH-
HUX HOPMATMBHO-MPABOBUX AKTIB i XXO4HUM YNHOM He KOPEenoTbca i3
YCTaHOBJIEHHAM peasibHOl cuTyalii, y AKili nepebyBae AUTUHA.

4.3. CypoBa npakTuKa 3 NTaHb 34iNCHEeHHA
CTpaxoBUX BUMNAT ocobam, AKi He NnepemicTUInCb
Ha NiAKOHTPOJIbHY TepuUTOpIto YKpaiHu

Okpemy yBary B LbOMY BMUIaHHi XOTinoca 6 3BepHYTU Ha NUTaH-
HA CY[OBOI MPaKTUKM y CpaBax LWoAO 3aCTOCYBaHHA 3aKOHY YKpaiHu
«Mpo 3aranbHO060B’A3KOBE AepkaBHe couianbHe CTpaxyBaHHA» LWOA0
CNopiB, AKi BUHUKIIN B KOHTEKCTi 36pONHOro KOHGNIKTY, a came Wwono
30iICHEHHSA CTPaXOBMX BUMJIAT 0CcObaMm, siKi He NePEeMICTUANCD Ha MiAKOHT-
pOonbHY TepuTopito YKpaiHu.

BnacHe 3apa3 y cypgax He nepebyBa€ BENMKOI KifIbKOCTi TakMx Cnpas,
OCKiNbKw 6inbLUicTb N030BiB OyN0 HanpasneHo Ao cyay y 2014-2016 pokax
i Ha CbOTOAHILLHI MOMEHT Mal>Ke Y BCiX CrpaBax BUHECEHO OCTAaTOYHi
pilleHHA.
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Pa3om 3 UM BaXnmBiCTb L€l KaTeropii cnpas MONAra€ B TOMy, LLO BOHa
€ EAUHOLO 3 YCiX KaTeropil cnpas, NOB'A3aHNX 3i 30PONHNM KOHONIKTOM,
wopo Akoi cGopmybOBaHO MPaBOBY MO3KLi0, BMK/IafeHy B NOCTaHOBI
BepxosHoro Cygny YkpaiHu Big 12 kBiTHA 2017 poky y cnpasi N2 6-51uc17%.
MopmyntoBaHHA MPaBOBOT NO3ULT 6yN10 3yMOBNIEHO TUM, WO B aHanoriy-
HUX cnopax Buwun cneuianizoBaHum cyn YKpaiHu 3 po3rnagy LMBiNbHUX i
KPVMiHanbHWX CNpaB [iMOoB NPOTUIEXXHWX BUCHOBKIB.

CyTb Takux CripaBs nonsArana B TOMy, L0 NO3KBaui, AKi B pe3ynbraTi BU-
POGHMUMX TPaBM OTPYMANN NPaBO Ha CTPAXOBi BUMATH, HE Manu JO HUX
JOCTyny Yy 3B'A3KY 3 TUM, LLIO, KEPYIOUNCb HOPMATUBHUMU aKTaMu Ypaay, Bia-
nosigHi BigaineHHa BukoHaByoi aupekLii QoHAy coLianbHOro cTpaxyBaHHA
Bifj HELLACHMX BUMaAKiB Ha BMPOOHMLTBI Ta Npo¢decinHNX 3aXBOPIOBaHb
YKpaiHu nepemictunmca 3 HenigKOHTPObHOT TePUTOPIT Ta NPUNNHUAN
CTPaxoBi BUNAATV TM ocobam, AKi He 30iNCHUAN BHYTPILLHE NepeMilleHHA
(npuHanmHi He oTpumanu gosigky BI1O).

Tak, y cBoiln noctaHoBi BepxoBHuin Cyg YKpaiHu BifllOB Taknx BU-
CHOBKIB:

1. [Jep*aBolo Ha 3aKOHO[ABYOMY PiBHi FapaHTOBAHO Ta BPerynbo-
BaHO NUTAHHA HafaHHA coLiaNlbHNX MOCYT 3@ PaxyHOK KowwTiB QoHay
noTepninvm Ha BUPOOHMLTBI, AKi NepemilLyoTbCs 3 TUMYaCOBO OKYMO-
BaHOI TepuTOpii YKpaiHu Ta panoHis nposefeHHA ATO.

2. lxnHi npaBa 3axuieHo 3akoHoM YKpaiHu Big 20 X0BTHA 2014 poky
N2 1706-VII «Mpo 3abe3neyeHHA Npas i cB0OOA BHYTPILHbO Nepemille-
HMX 0Cib», akTamu KabiHeTy MiHicTpiB YKpaiHu, iHLIMMW HOPMaTMBHO-
NpaBoBMMM aKTaMWU.

3. Ha3akoHopgaByoMy piBHi BM3HauYeHO, Lo diHaHCYyBaHHA BUAATKIB
3 6tokeTiB poHAIB 3araflbHOOOOB'I3KOBOI0 A€ PKABHOMO COLlia/IbHOMo
CTpaxyBaHHA Ha TMYaCOBO HEKOHTPOJIbOBAHMWX YKPATHCbKOI BNafolo
TEPUTOPIAX 3[iINCHIOBATUMETBLCA TiNbKW MiCNA NOBEPHEHHA BKa3aHMX
TEPUTOPIN NiJ KOHTPOJb OPraHiB AepPKaBHOI BNagu.

OTXe, )KOQHUMU HOPMATUBHVMYM aKTaMM, LLIO PerfaMeHTYIoTb MOPAJoK
3[0iMICHEHHA CTPaxXOBMX BUMMAT Ta HafaHHA COLialbHUX NOCNYT Yy nepiog
36poliHOro KOHGNIKTY, TMUMUYacoBOT OKynaLii, TOBCIOAHUX NPOABIB Ha-
CMNbCTBA, MACOBUX MOpPYLIEeHb NPaB NIOANHN Ta HaA3BUYANHUX CUTYaLn
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NPUPOAHOr0 UM TEXHOTEHHOIO XapaKTepy, He nepeabayeHo 34iNCHeHHSA
CTPAxoBUX BUMNAT NOTEPNINMM, AKI HE NepemMiCTUINCD i3 TUMYaCOBO OKY-
NOBaHOI TepUTOPIT Ha NIAKOHTPObHI OpraHam Aep<aBHoI BNagmn Teputopil.

Heo©bxiaHo 3a3HauMTW, WO LA NpaBoOBa NO3KLisA BaX/vBa NepLU 3a Bce
TUM, WO BMKNAAEHI B Hill MOTMBYBaHHA Ta BUCHOBKW Oynu B3ATI 4O yBaru
npwv po3rnAgi iHWKUX cnpas WOAO CUTYyaLil, BifHOCHO AKMX BiACYTHE Ha-
NeXHe NpaBoBe perynioBaHHs.

20 BepecHs 2018 poky Benukoto MNanatoto BepxoBHoro Cyany NpUNHATO
pileHHA B cnpasi N°243/3505/16-14%, B AKOMY 3AiACHEHO BiACTYN Bif BY-
CHOBKY LLOJI0 3aCTOCYBaHHA HOPMY MpaBa B NoAiOHUX NPaBOBiIAHOCMHAX,
BUKNaJeHOMY B paHille yxBaneHoMy CYAOBOMY pilleHHi BepxosHoro Cygy
YKpainu y cnpaBi N26-51uc17.

Y MOTUBYBasbHi YacTuHi piweHHA Cyaom HaBeAeHO aHani3 iCHYUNX
peneBaHTHMX NPaBOBUX HOPM: KofleKcy 3aKOHiB Npo npauto YKpaiHu,
3aKOHiB YKpaiHu «[po 3aranibHOOBOB'A3KOBE AeprKaBHe colliajibHe CTpa-
XyBaHHA Bifj HeLLLaCHOro BUNagKy Ha BUPoOHMUTBI Ta npodeciiHOro 3axso-
PIOBaHHSA, AKI CNIPUYMHUAM BTpaTy npaue3gaTHocTi» (3 1 ciuHa 2015 poky
Ai€e B pefakuii 3akoHy YKpaiHu Big 28 rpyaHa 2014 poky N2 77-VIIl Ta mae
Ha3By «[1po 3aranbHOOHOB’'A3KOBE Aep)KaBHe CoLianibHe CTPaxyBaHHA»),
«OCHOBW 3aKOHOAABCTBA YKPaiHM NPo 3araibHOOOOB'A3KOBE AepKaBHe
couianbHe cTpaxyBaHHsA», «[po 3abe3neyeHHA NpaBs i cBO60 BHYTPIWHbO
nepemilieHmx ocid», noctaHoB KabiHeTy MiHicTpis YkpaiHu «[1po ocobnu-
BOCTI peani3auii npaB geAknx KaTeropin ocib6 Ha 3arafbHOOO0B'A3KOBE
Jep»aBHe couianbHe cTpaxyBaHHA» Big 1 »KOBTHA 2014 poky N2 531,
«[Mpo 3aiNCHeHHA colianbHUX BUNMAT BHYTPILLHBbO NepeMileHnMm ocobamy»
Big 5 nuctonaga 2014 poky N2637, «[po o61ik oci6, siki nepemilyoTbcs
3 TUMYacOBO OKYMNOBaHOI TepuUTOpii YKpaiHN Ta paoHiB NpoBeAeHHA
aHTUTepoOpUCTUYHOI onepaui» Big 1 »oBTHA 2014 poky N2 509, «[leaki
NUTaHHA GpiHaHCYyBaHHA OIOQXKETHUX YCTAHOB, 3AiNCHEHHA coLianbHUX
BUMMAT HaCeNleHHI0 Ta HafaHHA GpiHAHCOBOT NIATPUMKIM OKpeMUM Mid-
NPYEMCTBaM i opraHizauiam [JoHeubKoi Ta JlyraHcbKoi obnacTeil, a Takox
iHLWMX NnaTexiB 3 paxyHKiB, BiAKPUTNX B opraHax KasHauencTea» Bif 7 nuc-
Tonaga 2014 poky N2 595, noctaHoBM HalioHanbHoro 6aHky YkpaiHu Big
23 nunHa 2014 poky N2436 Ta Bif 6 cepriHa 2014 poky N2466, nocTaHOBM
MpasniHHa QoHAY couianbHOro CTpaxyBaHHA Bif HeWACHNX BUNaaKiB
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Ha BUPOOHMLTBI Ta NpodecinHuX 3axBopoBaHb YKpaiHu Bif 27 KBiTHSA
2007 poky N224 «[1po 3aTBepAKeHHA NopAAKY NPU3HaYeHHA, nepepa-
XYBaHHA Ta NpoBedeHHA CTPaxoBuUX BMAnaT», Big 11 rpyaHa 2014 poky
N° 20 «Mpo 3aTBepaXeHHsA MopAaaKy HafaHHA CTPAaxoBUX BUNAT, GiHaH-
CYBaHHSA BUTPAT Ha MeAUYHY Ta colianbHy AOMOMOrY, nepegbaveHmnx
3aranbHOO60B'A3KOBUM epPXKaBHMM COLianbHM CTPaxXyBaHHAM Bif Hellac-
HOrO BUMaAKy Ha BUPOOHMLTBI Ta NpodeciiHOro 3axBopoBaHHA 4a ocio,
AKI NepeMmillyloTbCA 3 TMMYacoOBO OKYNOBaHOI TepUTOPIT i paoHiB Npo-
BeleHHA aHTUTePOPUCTUYHOI onepaLii», a TakoXK NocTaHoBU OKPY>KHOro
agmiHicTpaTmBHoro cygy micta Knesa Big 11 notoro 2015 poky y cnpasi
N2 826/18826/14.

I3 HaBegeHoro aHanizy Cya JOXOAMTb BUCHOBKY, LLO «nocTaHoBaMu KMY
N2531, 637 Ta 595, a Takox noctaHoBoto [NpaBniHHA QoHAy Big 11 rpyaHaA
2014 poky N2 20 BCTaHOBMEHO CMneLjianbHU NOPAROK 3AiNCHEHHA CTPAXOBMX
BMNNAT AN1A OCi6, AKi TUMUYACOBO Nepecennnmnca 3 panoHy nposegeHHsa ATO,
TO6TO 0CO6MBOCTI BUNIATU MaTepiaibHOro 3abe3neyeHHsA 3a coLlianbHUM
CTpaxyBaHHAM BHYTPILLUHbO NepemilleHM ocobam.

OpHak 3a3HayeHi NiA3aKoHHIi HOPMATUBHI aKTW He PerynTb Nn-
TaHHA WOoJ0 34iINCHEHHA CTPAaXOBUX BUMIAT 0cobaM, AKi 3 palioHiB Npo-
BefeHHA ATO fo TenepilHbOro Yacy He nepecenunnuca Ta NPoaoBXKYyOTb
NPOKMBaATK 3a CBOIM MOCTINHMM MicLLleM NPOXUBaHHA Ha TEPUTOPII, AKa
He KOHTPOJIIOETLCA OpraHamm AepxaBHoi Bnagw. Lli nig3akoHHi akTn He €
3aKOHOM, TOMY HE MOXYTb 3BY>KYBaTU Y/ CKaCOBYBaTV NpaBa rPOMagsH,
AKi BCTAaHOB/IEHO HOPMATUBHO-MPABOBUMM aKTaMu BULLOT FOPUAVNYHOI CUAI.

BepxoBHM CyOM aKLEHTYETbCA YBara Ha HOpMax 3akoHy YKpaiHu
«[Mpo 0cobnmnBoCTi fep>KaBHOT NONITUKN i3 3abe3neyeHHA Aep>KaBHOIroO
CcyBepeHiTeTy YKpaiHM Ha TUMYaCcoBO OKYNOBaHUX TepuTtopiax y [loHeupbKin
Ta JlyraHcbKii ob6nacTax», ctaTTelo 2 AKOro nepepbaveHo, Wo 3a GpisnyHnuMm
ocobamu, He3anexHo Bif nepebyBaHHA iX Ha 06MiKy AK BHYTPILHbO nepe-
MiLLleHMX OCi6 YK Big HabyTTA HUMK CreLiaibHOro NPaBOBOrO CTaTyCy, Ta
3a PUANYHUMK 0cOGaMM 36epiraeTbCs MPABO BIACHOCTI, iHLLI peYoBi NpaBa
Ha MarHO, Y TOMY YNCJli Ha HepYXOMe MaHO, BKNOYakum 3eMesbHi AiNAHKN,
LLIO 3HAaXOANTbCA Ha TUMYaCOBO OKYNMOBaHMWX TepuTopiax y loHewubKin Ta Jly-
raHCbKii 06nacTsx, AKLLO TaKe MaiHO HabyTe BifMoBigHO A0 3aKOHIB YKpaiHW.

I3 HaBefeHoro CyoM 3po6neHOo BUCHOBOK, LLO «MiATBEPAXKYOUM Mali-
HOBI npaBa ¢i3nMyHKX 0Ci6 He3aneXXHo Bif NepebyBaHHA iX Ha 0ONIKY AK
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BHYTPILUHbO NepeMILLEeHVX OCi6 UK Big HAbyTTA HUMM CneLlianbHOro CTaTycy,
30KOH He nepedbaqae Xo00HUX 0bMexXeHb [HWUX Npas Makux ocib, Aki 80OHU
MOXYMmb peanizysamu Ha mepumopii YkpaiHu».

BepxosHun Cyn y MOTUBYBaHHI pilleHHA 3BepPTAETbCA 40 NPAKTUKM
€BpPOMNEeNCcbKOro cyay, 30Kpema, Y pilleHHi Akoro y cnpasi «[liukyp npotu
YkpaiHu» (Pichkur v. Ukraine) BcTaHOBIEHO NOpPYLUEHHA NPaB IOAVHM, BU-
3HayeHnx KoHBeHLi€, Ta KOHCTAaTOBAHO, LLIO NMPABO HAa OTPUMAHHA NeHCIT AK
TaKe CTano 3a1eXHUM Bif, MiCLIA MPOKMBAHHA 3aABHMKA. KpiM TOro, 3BaXkato-
Y Ha JOCUTb NOAIOHMI 3aranbHUI KOHTeKCT, Cyf 3BePTAETLCA A0 NPAKTMKM
€BponencbKoro cyay y cnpasi «lnawky Ta iHwi npotn Mongosu Ta Pocii»
(Ilascu and others v. Moldova and Russia) («OgHak HaBiTb 3a BigCyTHOCTI
epeKTNBHOIO KOHTPOJ0 Hag MNMpuaHicTpoBCbKUM perioHom MonaoBa Bce
TaKM Ma€ NO3UTUBHe 3060B’A3aHHA 3a cTaTTeto 1 KoHBEHLiT BXWUTK 3axofiB
y Me»Kax CBO€EI BNaAu Ta BigNoBigHO A0 Mi>KHapOZ4HOro NpaBa AnA 3aXUcTy
rapaHToBaHux KOHBeHLi€O NpaB 3aaBHUKIB».).

Y KOHTeKcTi cuTyauii B YKpaiHi Ta KOHKpeTHOI cnpasu BepxosHui Cya
3BEpTAE yBary Ha Te, Wo «YKpaiHa Bif 3000B’A3aHb, BU3HAUYEHUX CTaTTaMA 1,
14 KoHeeHuii Ta cTatTeto 1 [Mepworo npotokony fo KoHBeHLil, B OKpe-
MUX palioHax [JoHeLbKoi Ta JlyraHcbKoi obnactein YKpaiHu BignosigHo
Ao ctaTTi 15 KoHBeHLUil He BigcTynana, ockinbku y loctaHosi BepxoBHoT
Pagn YkpaiHn N2462-VIIl Big 21 TpaBHa 2015 poKy, AKOI CXBasieHO 3asABYy
BepxosHoi Pagu YkpaiHu «[po BigcTyn YKpaiHu Big okpeMmx 30608'A3aHb,
BM3HayeHnx MiXXHapoAHVM NakToM MPO rpOMafAHCHKI i NONITUYHI Npasa
Ta KOHBeHLIi€lo Mpo 3axMCT NpaB JIAVHY | OCHOBOMOIOXKHUX cBOOOAY, 3a-
3HayeHo Npo BiACTYN Bif okpemunx 3060B'A3aHb, BU3HAYEHMX NYHKTOM 3
CTaTTi 2, cTatTamn 9, 12, 14 1a 17 MixkHapoAHOro NakTy NPo rpOMafAHCbKi i
noniTUYHI Npasa Ta cTaTTaAMK 5, 6, 8 Ta 13, Ha nepiof A0 MOBHOIO NPUMNNHEH-
HA 36polHoi arpecii Pocincbkoi Pepepallii, a came 4O MOMEHTY B/BeAEeHHSA
yCiX He3aKOHHMX 36poiHNX GOpPMyBaHb, KEPOBaAHUX, KOHTPONbOBAHUX i
diHaHcoBaHux Pociicbkoto Oefiepali€to, poCincbKUx OKynauiiHNX BiNCbK,
X BiNCbKOBOI TEXHIKM 3 TepuUTOPpIi YKpaiHW, BiHOBNEHHA MOBHOIO KOHTPOJIO
YKpaiHv 3a fep>KaBHM KOPAOHOM YKpaiHW, BifHOBNEHHA KOHCTUTYLINHOMO
nagy Ta nopAaKy Ha OKynoBaHil TepuTopii YKpaiHuy.

Takox BepxosHuit Cya nigTpriMmas BUCHOBKM CyfliB NepLUOi Ta anenaui-
HOI iIHCTaHLi Npo Te, WO BiACYTHICTb diHaHCYBaHHA BingineHHAa QoHAy He €
nigcTaBoto 4nA BiAMOBY B 3a[JOBOJIEHHI MO30BY, 30KPEMa, NOCUIalYnNChb
Ha piweHHa €ECMNJT y cnpasi «<Keuko npoTu YkpaiHuy» (Kechko v. Ukraine),
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B AKOMY €EBPONENCbKNI Cyf He NPUNHAB apryMeHT ypAaay om0 OIofKeTHIX
acurHyBaHb, OCKiSIbKM OpraHn fep»KaBHOI Blaamn He MOXYTb MocunaTnca
Ha BiACYTHICTb KOLWTIB AK HA NPUUYNHY HEBUKOHaHHSA CBOIX 3060B'A3aHb
(piweHHa Big 7 TpaBHA 2002 poky y cnpasi «bypaos npotu Pocii» (Burdov
v. Russia), 3aaBa N2 59498/00).

HanbinbL LikaBoto € aprymeHTaLia pilleHHA CTOCOBHO BiACTYNy Bif
BMCHOBKIB, BUKNafeHnX y NpaBoBin no3uuii BepxosHoro Cyay YkpaiHu
B nocTaHoBi Bif 12 KBiTHA 2017 poKy y cnpasi N26-51uc17.

3okpema, Cyg, NigTpMMyoun BUCHOBKM CyZliB MepLUOi Ta anenAauinHol
iHCTaHUiN, 3a3HauMB, WO AiA HOPMATUBHO-NPABOBUX aKTIB, Ha AKI NOCK-
NA€ETbCA BiANOBIAaY y KacauinHin ckapsi (MyHKT 8 TuMmyacoBOro nopAaky,
noctaHoB KMY N2531, 637, 595 Ta noctaHoBwu [MpaBniHHA ®oHgy N2 20)
He MOe NMOLNPIOBATUCh Ha MO3MBaYa, OCKiNbKM 3a3HauyeHi HopMu pe-
rynioTb NpaBoBi BigHocHM DoHAY Ta BHYTPIWHbO NepemilleHnx ocio,
a no3mBay He € BIO. binble TOro, Ui Nig3akoHHI akTN He BCTAaHOB/IOKTb
BiAMiHHVX Big nepepbaveHnx 3akoHom N2 1105-XIV ocobnmsocTein npose-
[eHHA CTpaxoBuX BUMNaT y nepiog nposegeHHA ATO Ha Teputopii, TuMya-
COBO HeNigKOHTPOJbHI OpraHam Aiep>aBHoI BNagu, BHaCiAOK YOro Cyamn
«IiNWnyM 06rpyHTOBaHOrO BUCHOBKY, MPO BiACYTHICTb NPaBOBKX NiacTas
4NA HeBUMNATK NO3MBavy CTPaxoBMX BUMNMaT... HeHagaHHA no3uBavem,
AKUI He € BHYTPILUIHBbO NepeMilleHo 0cob010, fOBIAKN NPO B3ATTA NOro
Ha 0611iK AK 0CObU, AKa NePEMILLYETLCA 3 TMUYACOBO OKYNOBaHOI TEpUTOPIl
YKpaiHm abo parioHy npoeegeHHs ATO, He € NigcTaBolo ANA HEBUMIATA
no3mBayvy CTPaxoBUX BUMJIAT».

CrocoBHO BMCHOBKIB BepxoBHoro Cyay YKpaiHuny nocTaHoBi Bif, 12 KBIT-
HA 2017 poky y cnpasi N26-51uc17 npo Te, Wo 0cobu 3 HaceneHnx NyHK-
TiB Ha TMYaCOBO HEKOHTPOJIbOBAHUX YPALOM TepUTOPIAX MaloTb MPaBo
Ha ofepXaHHA CTPaxoBMX BUMNAT 3@ YMOBM NepeMillieHHA Ha MNigKOHT-
ponbHy TepuTopito, Cya 3a3Hava€: npaBoBui BUCHOBOK BepxosHoro Cyay
YKpaiHU FPYHTYETbCA Ha TOMY, LLO 3riAHO 3 MYHKTOM 2 TMYacoBOro nopAaKy,
3aTBepaeHoro noctaHoBot KabiHeTy MiHicTpiB YKpaiHu Big 7 nuctonaga
2014 poky N2595, B HaceneHux nyHKTax [JoHeLbKoi Ta JlyraHcbKoi obnacTel,
Ha TepUTOPIi AKX OpraHn Aep>kaBHOI BNIAAN TMMYACOBO He 34iiCHIo0Tb abo
30iNCHIOITb He B MOBHOMY 06CA3i CBOI MOBHOBaXKEHHS, BUAATKY 3 fieprKaB-
Horo 6loaKeTy, blogKeTy MNeHcinHoro ¢oHAy YKpaiHu Ta OloaXeTiB iHLnX
doHgiB 3aranbHO0O0B'A3KOBOrO Aep>KaBHOro CoLianbHOro CTpaxyBaHHA
3[iNCHIOKTBCA NKLLIE NiCNA NOBEPHEHHA 3raflaHoi TepUTOPIl Nig KOHTPOb
opraHis fepxasHol Bnagn. OgHak npu ubomy Cyq 3BepTac yBary, Wo no-
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cTaHoBOI0 OKPYHOro aAMiHiCTpaTUBHOrO cyfy MicTa Kuesa Big 11 ntoToro
2015 poky y cnipaBi N2 826/18826/14, 3anuieHoto 6e3 3MiH yxBanoto Buworo
aAMiHiCcTpaTMBHOro cyay YKpaiHu Big 16 »koBTHA 2015 poky, Lier NyHKT BU-
3HaHO HE3aKOHHWUM Ta HEYMHHVM 3 MOMEHTY NMPUNHATTA.

Y 3B'A3Ky 3 unm BepxoBHun Cyp KOHCTATYE, WO «3a3HayYeHi CyfoBi
piweHHA Habpanu 3akoHHOT cnnu 12 KBiTHA 2017 poKy — AaTa NPUAHATTA
BepxoBHum Cynom YKpaiHy noctaHoBu y cnpasi N26-51uc17. Tomy BuU-
CNOBMEHUN y NOCTaHOBI NPaBOBUI BUCHOBOK NPO Te, WO «Ha 3aKOHOAaB-
YoMy piBHi BM3HaueHo, Wo diHaHCyBaHHsA BUAATKIB 3 OloaxeTiB doHAiB
3arafibHOO60B'A3KOBOr0 iePXKaBHOro CoLiaNIbHOro CTPaxyBaHHA Ha TUM-
YaCOBO HEKOHTPOJbOBAHUX YKPAIHCbKOIO BNafol0 TepUTOPIAX 3AiNCHIO-
BaTMMETbCA TiNbKM NiC/IA NOBEPHEHHA BKa3aHWX TEPUTOPIN Nif KOHTPOb
OpraHiB fiep>KaBHOI Blaau», He BianoBiga€ pakTMUHNM 06CTaBMHAMY.

Bigctyn Big BucHoBKy BepxosHoro Cyay YKpaiHu WOAO BifCYTHOCTI
YOZHOro HOPMaTUBHOTO aKTa, O PerfiaMeHTye NOPAAOK 34iICHEHHA CTpa-
XOBMX BUMJAT Ta HaAHHA coLlianbHUX NOCNYT Y nepiof 36 pONHOro KOHONiK-
Ty ocobam, AKi He NepemiCTUANCH 3 TMMYaCOBO OKYMOBaHUX TEPUTOPIN, AK
nigcTaBy Ana BiAMOBM B 3a40BONEHHI N030BY, Cya MOTUBYE MNONIOMKEHHAMM
YacTUHM NepLuoi cTaTTi 7 3akoHy YKpaiHu «[po 3abe3neueHHA npas i cBo-
60/ rpomaZifaH Ta NPaBOBUI PEXNM Ha TUMYaCOBO OKYMOBaHil TepuTopii
YKpaiHu», AKoto nependbayeHo, o Ass rpoMaasH YKpaiHy, siki NpoXKrBa-
I0Tb Ha TMIMUYaCOBO OKYMOBaHI TepUTOPIi, peanisauia NpaB Ha 3aMHATICTb,
neHciiHe 3abe3nevyeHHs, 3arafibHOOOOB'A3KOBE fiepKaBHe collianbHe
CTpaxyBaHHsA Ha BMMAfoK 6e3p0o6iTTA, y 3B'A3KY 3 TMUYACOBOIO BTPATOIO
npawe3faTHOCTI, Bif HELLLACHOTO BUMaAKy Ha BUPOOHMUTBI Ta npodeciliHoro
3aXBOPIOBAHHA, AKI CNPUUYNHUAM BTPATY Npaue3faTHOCTI, HA HafiaHHA Co-
LianbHUX NOCNYT 3[iINCHIOETLCA BIANOBIAHO 40 3aKOHOAABCTBA YKpaiHW.

4.4. CypoBa rnpakTuKa 3 NUTaHb CNnafKyBaHHA CTPaxoBUX
BMMNAT OCi6, AKi He NepPeMiCTUANCL Ha MiIJKOHTPOSbHY
TepUTOPIto YKpaiHu

TicHO NOB'A3aHKM i3 NonepeaHiM NUTAHHAM € | NpobnemMaTrKa cnagky-
BaHHA CTPaxXOBMX BMMJIAT OCi0, AKi He NEPEeMiCTUINCL Ha NiAKOHTPONbHY
TepuTopito. Ha nouatky 2020 poky BepxosHuin Cyn cdopmyBaB nosuito
B crnpaBi N2642/6946/18, o6cTaBMHM AKOT CTOCYBaNNChb CNajKyBaHHA
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HeJoOTPUMaHMX CTPAaXoBMX BUMNNAT, AKi 3aincHioe GoHA colianbHOro
CTpaxyBaHHA, pa3oM 3 LM y NofanblUOMy 3a3HayeHa npaBoBa nosuuis
cTana KepiBHULTBOM AnA GOPMyBaHHA NPAKTUKM CTOCOBHO iHLINX BUAIB
BMMNNAT, B TOMY YMCJIi NEHCIHMX (3aranbHOOB0BA3KOBOrO MEHCINHOro
CTpaxyBaHH3A).

O6cmaeunu cnpasu

CnapgkofaBeub nepebyBana Ha 06Ky Ta OTpMMyBana LWOMICAYHI
CTpaxoBi BUNMATA Y BigAiNeHHi BUKOHaBYoil Agrpekuii DoHay couianbHOro
CTpaxyBaHHA Bif HelwacHMX BMNaAKiB Ha BUPOOHMLTBI Ta npodeciiHnx
3axBOptoBaHb YKpaiHu B M. MepBoMalicbKy JlyraHcbKoT obnacTi, Ake 3Ha-
XOANTbCA Ha TEPUTOPII, e OpraHu Aep>KaBHOI BNagn TMMYaCoOBO He 3[il-
CHIOKOTb CBOI NOBHOBaeHHs. 3 01 nunHa 2014 poky cnagKkoaasLeBi npunu-
HeHi HapaxyBaHHA Ta Bunnatu. CnagkogaseLpb Y 3B'A3KY i3 TAXKKUM CTaHOM
3[0pOB’'A He Nnepemilanacb Ha NiZKOHTPOIbHY TEPUTOPIIO Ta BIANOBIAHO
He 3BepTanacb fo opraHis QoHAy couianbHOro CTpaxyBaHHSA, a 3rofoM
nomepna.

Y BepecHi 2018 poKy nprBaTHMM HOTapiycom Gyso BUAAHO CBIfOLTBO
Npo MpaBo Ha CMaALWUHY 33 3aKOHOM, [0 AKOI BK/IIOYEHO HeJOOTPMaHy
cnagkogaBLem CyMy CTPaxoBoi BUNaTu.

YnpaBniHHA BMKOHaBYOI AnpeKuii DoHAy couianbHOro cTpaxyBaHHsA
YKpaiHu B JlyraHcbKiii o6nacTi 3BepHyoch O CyAy 3 MO30BOM, Y AKOMY
NPOCUIIO BM3HATK CBIJOLTBO NPO NPaBO Ha CNafLWMHY HEAINCHM Y YaCTUHI
BKJ/IIOYEHHA [0 CKnagdy CnagWmHy HeooTPUMaHOI cnajkodasLem Cymu
CTPaxoBOI BUMNATU, MOTMBYIOUU TUM, LLIO CYMa CTPAaXOBUX BUMNAT HE MOXKe
BXOAWTW [0 CKNaAy CNaflMHU CnagKkoAaBLs, OCKiNbKM OCTaHHA He Habyna
npasa Ha LLOMICAYHI CTPaxoBi BUNaTK Ta He 3BepTanacb Ao pobounx op-
raHis @oHAy couianbHOro cTpaxyBaHHA YKpaiHW Ha NiQKOHTPOSbHIN Bnagi
YKpaiHu TepuTopii, a TOMy NPUBaTHMI HOTaPiyC HEMPaBOMIPHO BKIOUMB
[0 cKnagy CnagLMHu nomepnoi HefooTPMMaHy CyMy CTPaxXOBUX BUMAAT.

BepxoBHum Cygom, NpoBiBLLY CUCTEMHUI aHaNi3 3aKoHiB YKpaiHu Bif
23 BepecHa 1999 poky N2 1105-XIV «[Mpo 3aranbHOO60B'A3KOBE AepKaB-
He couianbHe CTpaxyBaHHA Bif HeWaCcHOro BUNagKy Ha BUPOOHMLTBI Ta
npodecinHOro 3axBoploBaHHA, AKI CMPUYMHUAN BTPaTy npaLe3faTtHoC-
Ti» (301 ciuHA 2015 poKy fi€e B pepakuii 3akoHy YkpaiHu Big 28 rpygHs
2014 poky N2 77-VIl Ta ma€ Ha3By «[1po 3aranbHOOOOB'A3KOBE AepKaBHE
coujianbHe CcTpaxyBaHHsA»), Bif 20 »koBTHA 2014 poky N2 1706-VIl «[po 3a-
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6e3neyeHHs nNpas i cB06O BHYTPILIHbO NepeMiLleHrX 0Cib», Big 18 ciuHA
2018 poky N22268-VIll «[po ocobnmBocTi fepxaBHOT NONITUKN i3 3abe3-
neyvyeHHA AepaBHOro CyBepeHiTeTy YKpaiHM Ha TUMYacOBO OKYNOBaHUX
TepuTopisax y [loHeubkil Ta JlyraHcbKil o6nacTax», noctaHos KabiHeTy Mi-
HicTpiB YKpaiHn N2 531, 637 Ta 595, 6yno 3pobneHo Taki KntouoBi BUCHOBKM.

30Kpema, HaBeeHO TONIOBHI TBEPAXKEHHA, BUKNAAeHi B cnpaBi
N2 243/3505/16-u, y akin Benukoto MNanatoto BepxoBHoro Cyay npumnHATo
pilleHHA Ta 3AiNCHEeHO BIACTYN Bifi BUCHOBKY LLOAO 3aCTOCYBAaHHA HOPMU
npasa B NoAiGHNX NPaBOBIAHOCKHAX, BUKNTafeHOMY B paHille yxBasieHoOMy
CcynoBoMy piweHHi BepxosHoro Cyny YkpaiHu y cnpasi N°6-51uc17:

1.3akoHom N2 1105-XIV nepegbayeHo BUNAAKM NPUMNMHEHHS CTPAaXOBUX
BMMNAT i HAJaHHA couianbHUX nocnyr; B po3gini «MpukiHuesi Ta nepe-
XiZlHi MONOMXeEHHA» LIbOro 3aKOHY MICTUTbCA HOPMA MpPo Te, Wwo KabiHeT
MiHicTpiB YKpaiHu BU3Haua€ 0co6MBOCTI HafaHHs coLiafibHUX NOCyr
Ta BMNMaTV MaTepiafibHOro 3abe3neyeHHs 3a coLia/ibHUM CTpaxXyBaH-
HAM BHYTPILWHbO NepemilieHm ocobam.

2. 10 >0QHOrO 3 yKa3aHMWX 3aKOHIB He BHECeHO TaKol NigcTaBm Ana npu-
MVHEHHA coLianbHKX BUMNAAT, K BIACYTHICTb Y 0cobu ii peecTpadii sik
BHYTPILIHBbO NepeMiLLeHoI.

3. MoctaHoBamu KabiHeTy MiHicTpiB YKkpaiHu N2531, 637 Ta 595 BcTa-
HOBMIEHO CheuianbHUN NOPAAOK 3[iNCHEHHA CTPaxoBUX BMNAaT
4NnA ocib, AKi TMMYacoBO Nepecenunmnca 3 panoHy nposegeHHa ATO,
TO6TO 0CO6NMBOCTI BUMMNATV MaTepianbHOro 3abe3neyeHHs 3a colianb-
HUM CTPaxyBaHHAM BHYTPIWHbO nepemileHnm ocobam.

4. 3a3HayeHi Nig3akoHHI HOPMATUBHI aKTU He perynolTb NUTaHHA
LOAO 3AiICHEHHA CTPaxoBUX BUMIAT ocobam, AKi 3 palioHiB npose-
OeHHA ATO He nepecenununca Ta NPOJOBXKYIOTb MPOXNBATU 3@ CBOIM
NOCTINHUM MiCLIeM NPOXKMBaHHA Ha TEPUTOPIT, AKa HEe KOHTPOJTIOETLCA
opraHamu geprkaBHoi Bagn. BkasaHi nig3akoHHi akTn He € 3aKOHOM,
TOMY HE MOXYTb 3BY>KYBaTW Y/ CKACOBYBAaTV NpaBa rpomMagsaH, Aki
BCTAHOBJIEHO HOPMATUBHO-MPABOBUMU aKTamun BULLOT OPUANYHOI
cunun. BoHn He peryniooTb NUTaHHA WOAO 34iNCHEHHA CTPaxoBUX
BUMMaT ocobam, siKi 3 paioHiB npoBeaeHHA ATO He nepecennanca Ta
NPOJOBXYIOTb MPOXMBATU 3@ CBOIM MOCTIMHNM MiCLLeM MPOXNBAHHA
Ha TepUTOPIl, AKa He KOHTPOJIOETLCA OPraHaMu ep>KaBHoI BNagu.
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Mpy ubOMy BaxKNMBKM € 3a3HauyeHHA CyoM Npo Te, Lo HeobXiaHICTb
couianbHOro 3axucTty ocib, Aki nepebyBalOTb Ha TMMYaCOBO OKYMOBAHUX
TepuTopiax y [lJoHeubKi Ta JlyraHcbkit o6nactax, nepenbayeHa i B 3aKoHi
YKpaiHu Big 18 ciuHa 2018 poky N2 2268-VIII «[po ocobnuneocTi gep»KaBHOT
NoNiTVKM i3 3ab6e3mneyeHHs Aep)KaBHOrO CyBepeHiTeETY YKpaiHM Ha TMYaco-
BO OKYMOBaHWX Teputopisax y [JloHeLbKi Ta JlyraHcbKin obnactax», 3o0Kpema,
L0 33 $i3NYHMMUN 0CObaMM HE3ANEXHO Bif NepebyBaHHA iX Ha 06Ky AK
BHYTPILUHbO NepemileHnx 0Ci6 um Big HabyTTA HUMM CrelianbHOro NPaBo-
BOrO CTaTyCy Ta 3a OPUANYHIMM 0CO6amMu 36epiraeTbCs NPaBO BNACHOCTI,
iHLWi peyoBi NpaBa Ha ManHo, y TOMY YNCJTi Ha HEpYXOMe MalHO, BK/TIOUaloum
3eMesibHi JiNAHKY, WO 3HaXOANTbCA Ha TMMYAaCOBO OKYMOBaHWX TEPUTOPIAX
y [loHeubKil Ta JlyraHcbKili 06nacTsx, SKLLO Take MaliHO HabyTe BignoBigHO
[0 3aKOHiB YKpaiHu.

MigTBepaxytoun MaliHOBI NpaBa Gi3NYHMX 0CiO He3aneXHo Big nepe-
6yBaHHA X Ha 00NiKy AK BHYTPILUHbO NepemilleHrx ocib um Big HabyTTAa
HUMW CreLianbHOro CTaTycy, 3aKOH He nepeabayae »KogHUX obMeKeHb
iHLLMX NpaB TaKMX OCi6, AKi BOHN MOXKYTb peanisyBaTi Ha TepuTopii YKpaiHu.

OTxe, 3BaXkaloun Ha Te, WO HeHaAaHHA 0cobi, AKa He € BHYTPILHbO
nepemilleHo 0coboto, A0BIAKN NPO B3ATTSA i HAa 06K AK ocobu, AKa
nepemilLyeTbCA 3 TUMYAaCOBO OKYMNoBaHoi TepuTopii YKpaiHu abo paiioHy
nposeaeHHs ATO, Ta He3BepHeHHs L€l ocobu fo poboumx rpyn QoHay
Ha MigKOHTPObHIN YKpaiHi TepuUTopii i3 3aABOI0 NPO HapaxyBaHHA BMUMMaT
He € NiACTaBoIo ANA HEBUNIATU CTPaxoBux nnatexis, Cyd BKa3ye Ha noriy-
HiCTb Ta OBI'PYHTOBAHICTb HOPMaMM 6a30BOr0 3aKOHOABCTBA TBEPOMKEHHS,
Lo crajKoAaBeLb Masia NpaBo Ha HapaxyBaHHA Ta BUMJIATY CTPAXOBUX
BMMNAT He3aseXxHo Bifl 3BepHeHHA Ao pobounx rpyn GoHay Ha NigKoHT-
pPOnbHin YKpaiHi TepuTopii, a TOMy CnagKoeMeLb Ma€ NpaBo Ha OTPUMAHHA
CTPaxoBWUX BUMMAT Y MOPAAKY CNAAKYBaHHA 32 3aKOHOM.

4.5. MpobneMHi NTaHHA BUKOHAHHA CyA0OBMX PilleHb

3rigHo 3i ctatTeto 382 Kogekcy agMiHICTpaTMBHOIO CYAOYMHCTBA YKpa-
THW CyA, AKNIA yXBanuB CyfoBe PillleHHA B aAMIHICTPaTUBHIN CripaBi, MOXe
3060B'A3aTN Cy6'eKTa BNaHNX MOBHOBaXKeHb, He Ha KOPUCTb AKOTO yXBa-
NeHe CyfoBe PilleHHA, NoJaTy y BCTAaHOBEHWUI CYJOM CTPOK 3BIT NPO BU-
KOHaHHA CYA0BOrO piLlleHHs.
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Ha »anb, y nepeniyeHnx BuLLe KaTeropisax BifCoOTOK Crpas, WoJOo AKNX
CYLOM NPUIAMAETLCA pilleHHA Woao 3060B’A3aHHA cy6'eKTa BnagHUX
NMOBHOBaXeHb NOJATN Y BCTAHOBEHNI CYJOM CTPOK 3BiT NPO BUKOHAHHA
CY[OBOTO pilleHHSA, JOCUTb HU3bKUMN. [TpUn UbOMy fIK MOKa3ye NPaKTMKa,
HaBMaKW, BiACOTOK pilleHb CYAiB, AKi He BUKOHYIOTbCA, 3POCTAE.

[na npuknagy, MOXXHa 3BepHYTUCA A0 yYxBanu BepxosHoro Cygy y 3pas-
KOBIl CrIpaBi NPO NPUMNMHEHHA BUMNATK NEHCIiTi BHYTPILHbO NepeMilleHiln
0cobi Big 16 »koBTHA 2018 poKy®, B sKil1 BKa3yeTbCA, WO, 3ri4HO 3 NofaHNM
TepuTopianbHUM ynpasniHHAM lNeHcinHoro poHay YKpaiHu 3BiToM, No3u-
BayeBi BifHOB/IEHO MOTOYHI BUNNaTK, OAHaK 3ab0ProBaHiCTb, O BUHWKNA,
He BuMnayeHa.

[lopaTKoBO BapTO 3BEPHYTU yBary, Wo 6iNblWicTe BUNaAKiB 3BepHEH-
HA 1O CyAy BHYTPILIHBbO NepemilleHnx ocib Ta ocib, Lo He MaloTb Takoro
CTaTycy, y cnpaBax, Lo TaK YM iHaKwe Nnos’'A3aHi i3 BNIMBOM 36pONHOro
KOHONIKTY, € cnopamu i3 cy6’ekTaMm BnagHMX MOBHOBaXKEHb LLIOAO OCKap-
MEHHA IXHiX piweHb (HOPMAaTUBHO-NPABOBMX AKTIB UM iHAUBIAYaNnbHUX
aKTIB), [ un 6e3aiANbHOCTI.

Y 3B'A3KY 3 TVM, WO TaKi CNOpW He € CNopaMy MaHOBOTO XapaKTepy,
BVKOHAHHA pilleHHA Cyay WIAXOM 3aCTOCyBaHHA HOPM 3aKOHY YKpaiHu
«[Mpo rapaHTii AepaBu WOAO BUKOHAaHHA CYAOBUX PillleHb» € MPaKTUYHO
HEMOXNTNBUM.

AK CBigUMTb NPaKTUKa, BUKOHAHHA Cy[0BOrO PilleHHA B CNoci6, nepeq-
6aueHnin 3akoHOM YKpaiHu «[1po BUKOHaBYe NPOBafMXeHHSA, LLIAXOM Npu-
MYCOBOIO BUKOHAHHSA TaKoX Y 6inbLIOCTi BUNagKiB (0cob6nnBo y cnpasax,
B AKMX OOP>KHMKOM BMCTYMA€E TepuTopianbHe ynpasniHHA MeHciltHoro
doHAay YKpaiHuM) He € ycnilHuM.

TakMM YMHOM, MOXHa crnocTepiraTv JOCUTb NapagoKcanbHy CUTY-
auito, Konu cygamu BUPOOBNIOETLCA NPaKTUKA 3 MEBHUX NMUTaHb, OfHaK
BifHOBIEHHA MOPYLIEHUX MPaB No31Baya, He3BaXarum Ha HabpaHHsS
CYAOBUM pillEHHAM 3aKOHHOT cunu, He BiabyBaeTbcA. ickpaBuUM nia-
TBEPAKEHHAM L€l Te31 € No3uuia €BPONENCbLKOro cyay 3 npas JIOAVHMY,
AKMM HEOLHOPA30BO 3a3Hayvanoch (30Kkpema, y cnpasax «BorTeHko npo-
™ YKpaiHu» (Voytenko v. Ukraine), 3aaBa N2 18966/02, nyHKT 53; «byp-
pos npotu Pocii» (Burdov v. Russia), 3aaBa N2 59498/00, nyHKT 40, €CIJ1
2002-1I; «AciyHbeHe npoTu J1aTsii» (Jasiuniene v. Latvia), 3asaBa N2 41510/98,
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NYHKT 45), Lo HeMOXIMBICTb ANA 3aABHKKAa AOMOITUCA BUKOHAHHA CyA0-
BOrO PilleHHA, BUHECEHOro Ha MOro Uu il KOPUCTb, CTAaHOBUTb BTPYYaHHA
B MPaBO Ha M1PHEe BONOAiHHA MallHOM.

Kpim Toro, ctatTa 6 €BpONencbKoi KOHBEHLiT 3 MpaB NIOANHN FrapaHTye
npaBo Ha CNpaBeanvBuiA CyAOBUIA PO3MNAL, AKe BKIIOYAE MPaBO Ha BU-
KOHaHHSA pilleHb, BUHECEHUX Y Cyfi. EBPONENCbKUI CYA 3 NpaB NoaUHN
HeOHOPA30BO BUABMAB MOPYLUIEHHA CTaTTi 6 B OKPeMUX 3asABax NpoTu
YKpaiHu Y 3B'A3KY 3 HEBUKOHAHHAM OCTaTOYHUX CYQOBUX pilleHb. AK 3a-
3Hava€e €BPONENCbKU CY[l, HEBMKOHAHHA pPilleHb HaLliOHaNbHUX CYLiB €
CMCTEeMHOI0 Npobnemoto B YKpaiHi (cnpasu «HOpit Mukonaiosuy IBaHoB
npotu Ykpainu» (Yuriy Nikolayevich Ivanov v. Ukraine), 3aaBa 40450/04,
15 nuctonaga 2009, «bypmund Ta iHwWwi npoTn YkpaiHu» (Burmich and others
v. Ukraine), 3aaBa 46852/13, 12 nuctonana 2017).

Ynpopos 2019 poKy, 3BaXKaloun Ha LMPOKe MOLWNPEHHA NPAKTUKN
HEBVKOHaHHA CYA0BUX pilleHb wopo BMNO opraHamy BUKOHaBYOI Baau,
a 0co6n1BO TepuTopianbHUMU opraHamu lMNeHcinHoro dboHay, okpeMmumu
Cypamm noknageHo novyatok GopmMyBaHHIO Cy[OBOI NPaKTMKNX LOAO 3a-
CTOCYBaHHA MeXaHi3My CyJOBOro KOHTPOJIO.

Tak, ana nprknagy moxHa HaeecTu cnpasy N20540/6052/18-a, npu po3-
rnAagi AKol [JoHeLbKNM OKPYXXHUM aAMiHICTPaTUBHUM CY[OM yXBaneHo
oKpemy yxBany®, y Tomy uncniii HanpasneHo go MeHcinHoro ¢oHay Ykpa-
THW ONA pearyBaHHA Ta BXUTTA 3aXO4iB WOAO YCYHEHHA NPUYMH Ta YMOB,
LLLO CMIPUANI NOPYLLIEHHIO 3aKOHY. 30KpeMa, Y 3a3HaueHi okpemiln yxBani
CYR KOHCTaTy€e HEBMKOHAHHA CyJOBOrO pilleHHA Ta aHani3ye cuTyaiio 3
TOUKM 30PpYy NPaKTUKN EBPOMENCHKOro cyay.

Tak, cynom HaBoAUTbCA apryMeHTaLia 3 NoCUNaHHAM Ha Te, Lo «Cy[0Be
Ta BMKOHaBYe NPOBAafKeHHA € NepLUoI0 Ta APYrolo CTagiAMN y 3arasibHo-
My NpoBafXeHHi (piweHHA y cnpasi «CkopgiHo npoTu Itanii» (Scordino v.
Italy)). Takum UHOM, BUKOHAHHSA pilleHHA He BifOKPEMIIOETbCA Bif CyA0-
BOro po3rnagy, i NpoBafXeHHA MOBMHHO pPO3rnagaTnca 3aranom (pilleHHn
y cnpasi «Cika npotu CnosayunHm» (Sika v. Slovakia)). Kpim Toro, pilueHHAM
€BponencbKoro cyay 3 npas moauHu Bif 19.03.1997 poky y cnpasi «[lopHCHi
npotu lpeuii» (Hornsby v. Greece) cya nigKkpecnus, WO BUKOHAHHA PilLEHHS,
yxBasieHoro 6yAb-AK/M CyJOM, Ma€ PO3LjiHIOBATUCh AK HEBifl'eEMHa YacTUHa
CYAOBOro po3rnagy. 34iNCHeHHA npaBa Ha 3BePHEHHA JO Cyay 3 MO30BOM
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CTOCOBHO 10ro npas Ta 060B'A3KIB LUBINbHOIO XapakTepy 6yno 6 into3op-
HUM, AKOU BHYTPILLHA MPaBOBa cMcTeMa OMNYyCKana, Wob ocTaTouHe cyfoBe
pilleHHs, AKe Mae 060B’A3KOBY CUITY, HEe BUKOHYBasocAa 6 Ha Koy ofHiel
3i CTOpIiH».

[opaTkoBO CyA NOCUNAETbCA HA 3MICT NYHKTIB 46,48, 51, 53, 54 pilweHHA
BiA 15.10.2009 poky y cnpasi «lOpit Mukonanosmy IBaHOB NpoTn YKpaiHu»
(Yuriy Nikolayevich Ivanov v. Ukraine).

AIK Npuknag 3acToCyBaHHA CYAOBOr0 KOHTPOJIIO MOXHa HaBec-
T piweHHA OKPYXHOro agMmiHiCTpaTMBHOro cyay micta Kuesa y cnpasi
N2640/20101/18. 30KpeMma, 3a pe3ynbTatamn Po3riaay PilleHHA no CyTi
CrnpaBw, 3a40BOJbHAIOUN NO30B, CYIOM OAHOYACHO OyNI0 BCTAHOBJIEHO CY-
[OBUIA KOHTPOJIb 3@ BUKOHAHHAM LIbOrO CYI0BOTO PiLLleHHA Ta 3000B’A3aHO
fonosHe ynpasniHHA lMNeHcinHoro GoHay YkpaiHu B M. Knesi nogatu go cyny
3BiT NPO BUKOHAaHHA CY[0BOrO pilleHHs.

He3Bakatoum Ha 3a3HaueHe pileHHA cyay, Bianosigayem BOHO He 6yno
BMKOHAHO Ta NOBIOMMEHO NO3KMBaya Npo Te, Wo 3aboprosaHicTb byae
BMMNAuYyBaTUCb HAa YMOBAxX OKPEMOro nopanKy, AKUn dyae npuinHATO
B ManbyTHboMmy (AK nepepbayeHo HopMamu noctaHoBK KMY N2 365%). Ak
KOHCTaTYy€E Cyfi y CBOEMY DPillleHHi, NpY PO3rNAgi NMTaHHA WOAO 3aCTOCy-
BaHHA 3ax0fiB CYAOBOro KOHTPOJO «BignoBigay ¢pakTnMyHO BigMOBMBCA
BVMIKOHYBATU PilleHHA CyAy, MOCNaBLUNCh Ha Te, WO BiH OYiKyE MPUNHATTA
y MalibyTHboMy KM YKpaiHy neBHOro NopsiaKy, B MeXKax AKOro BiH i 36mpa-
€TbCA BMMMNaYyBaTh 3a60ProBaHicTb NO MeHCil, irHopyoUM pilleHHa cyay
Ta, NO CYTi, MPOMNOHYUN CYRY TaKoX 3ayekatn npunHATTA KM Ykpainu
NeBHOTO MNOPARKY».

Kpim Toro, aHanisytoun iHbopmauito Npo cTaH BUKOHAHHA pilleHHA
y cnpaBi Ta Kepylouncb nonoxeHHAMM cTaTTi 129" KoHcTuTyuii YKpaiHy,
CyZioM 3p06sieHO TaKi BUCHOBKYM MpPo:

P ymucHe, Bcynepeu BUMoram ctaTTi 129" KoHctutyuii YkpaiHu HeBu-
KOHaHHA BiiNoBifayem pilleHHA cyay, AKUN GaKTUYHO 3aMaETbCA
He NOro BUKOHAHHAM, a ouikye NpunHATTA KM YKkpaiHu okpemoro
NopALAKY, B paMKax AKOro, Ha 10ro fyMKy, i B HeBU3Ha4YeHOMY Mali-
6yTHbOMY BYZlyTb BMMNaYyBaTUCh BKa3aHi CyMuy NeHCii, uim, no cyTi,
BKa3ye Ha HeOOXiJHICTb NMOrOAXKEHHsA BMKOHAHHA pillleHHA cyay

90  3apa3 LA HopMa BUKMKOUeHa i3 TeKCTy noctaHoBu Kabinety MiHicTpiB Ykpaiu N2 365, npoTe 0HOUaCHO i3 BUKNIoYeH-
HAM aHanoriyHa Hopma BKioueHa Ao noctaHoy Kabinety MinicTpis Ykpaitu N2 637.
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KabiHeTom MiHicTpiB YKpaiHu, Lo cynepeuntb BUMoram cT. 6 KoH-
CTUTYLT YKpaiHu Woao 3aincHeHHA Aepr>KaBHOI BNagu B YKpaiHi
Ha 3acagax il nofiny Ha 3aKOHOAaBYY, BMKOHABYY Ta CyAOBY;

P BiIMOBa Yy BUKOHaHHI pilleHHA cyny GaKTUUYHO BKa3yeE i Ha BiMOBY
BiJnoBigaya Bifg 3aCTOCYBaHHA BYCHOBKIB, BYKNageHnX BepxoBH1M
Cypomy piwenHi Big 03.05.2018 p. y 3pa3kosin cnpasi 805/402/18
(npoBagxeHHA N2 M3/9901/20/18), sike 3anuwweHo 6e3 3miH no-
cTaHoBoto Benukoi MNanatn BepxosHoro Cyay;

» npsAme, yMrCHe HEBUKOHAHHSA PillEHHA CYAYy Ta MONOXeHb CTaT-
Ti 129" KoHcTuTyUii YKpaiHuy, BignoBigHO 10 AKOI CyA0Be pilleHHsA
€ 060B'A3KOBMM [10 BUKOHAHHSA, CBiAUNTb NPO HELOOPOCOBICHY
nosefiHKy Bignosigava.

OTKe, 3a pe3ynbTatamy po3rnagy CyAOM YXBaJieHO pilleHHA Npo Bu-
3HaHHsA 3BiTY 'Y MDY B M. KneBi Mpo BUKOHAHHA pilleHHA Cyay TakunMm, Wo
He MiATBepPAXYE BUKOHAHHA PilleHHA Cyay B MOBHOMY 00CA3i, @ TakoX
NPO HaKNafeHHsA Ha BignoBiganbHy ocoby TepuTopianbHoro oprany Moy
wTpady 3a HEBUKOHAHHA PilLIeHHA Cyay.

CnpaBy 3a cxoxkux o6ctaBuH (N2811/1356/18°") 6yno po3rnaHyTo
KipoBorpaacbKnm OKpYXHUM afAMiHICTPaTUBHUM CyAOM, PilleHHA B AKil
3anuweHo 6e3 3miH cyfoMm anenAuinHoi Ta 6e3 po3rnagy Cyfom KacauiiHol
iHCTaHUiI. Y KOHTeKCTi HaBeAeHOrO pilleHHsA BaX/IMBO BKa3aTu, WO CyA 3Bep-
Ta€ yBary Ha Ty 06CTaBUHY, LLO «BigCYTHICTb BCTaHOBNeHOro KMY nopsagky
BMMJIATX CYM COLianbHMUX BUMAAT, AKi He BUMJIaYeHi 3a MUHYNWIA nepiog,
He MOXe BUCTYNaTy NPUYNHO A1 HEBMKOHAHHA pilleHHA CyAy. Takox cnif
3a3HAuUUTK, WO y BUMNAAKY HAABHOCTI 06CTaBVH, WO iCTOTHO YCKNagHIOTb
BMKOHAHHA pilleHHA abo pobnATb NOro HEMOXNIMBUM, CTOPOHA Y CNpaBi
HafineHa NpaBoM 3BEPHYTUCH O CyAy i3 3aABOI0 NPO BCTaHOBMIEHHA abo
3MiHy cnocoby abo NopsAaKY BUKOHAHHSA, BiLCTPOYEHHS UM PO3CTPOYEHHS
BMKOHaHHA CYAOBOrO piweHHA (cTaTtTa 378 Kogekcy agMiHiCTpaTUBHOIO
CYLAOUYMHCTBA YKpaiHu)».

AHani3 cyfoBOT NpaKTMKN CBiAYMTD, WO Cyam B 6araTbox BMMagKax
He 3aCTOCOBYIOTb MeXaHi3M Cy[JOBOrO KOHTPOJI0, KEPYIOUMChb MPY LibOMY
yCTasieHoo CYyAoBOI0 MpaKTuKoto. Mpur LboMy HeOOXigHO 3a3HaunTK, WO
y 2018 poui Benuka Manata BepxosHoro Cyay 3miHuna nigxig Ao npasun
3aCTOCYBaHHA CyJOBOr0 KOHTPOJIO, BU3SHAUYEHUIN Y nocTaHoBi [TneHymy
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BACY N3 Big 13 6epe3sHs 2017 poky «[1po ornag npakTUKM 3aCTOCyBaH-
HA aAMiHICTpaTUBHMMW cyaamMu CTaTTi 267 KogeKkcy aaMiHiCTpaTUBHOMO
cynoumnHcTBa YKkpaiHu». Tak, BACY BBaxaB, WO CyA NepLuoi un anensa-
LiNHOT iHCTaHLiI MOXe 3aCcToCyBaT CYAOBUNIN KOHTPOJb 38 BUKOHAHHAM
pileHHA cy6’eKTOM BRnagHNX NOBHOBaXKEHb — BignoBigayem y cnpasi nig
yac NPUINHATTA NOCTaHOBM y cnpaBgi. OgHak, Benuka Manata BBaxag, wo
KONOTaHHSA NPO BCTAHOBJIEHHSA CY[OBOr0 KOHTPOJIO MOXKe OyTv nofaHe i
3a[j0BOJIEHE CYAOM BXe MiC/A YXBaJleHHA pPilleHHA Y cnpaB.i (Taknii BUCHO-
BOK MiCTUTbCA B yxBani Big 20 uepsHa 2018 poky y cnpasi N2 800/592/17).

4.6.MpakKTrKa cygis Wwoo peanisauii Bubopumx npas
BHYTPILIHbO NepeMileHnX ocid

Icmopisa numaHHa

[o nunHa 2020 poKy HOpMaMK YMHHOTO 3aKOHOZABCTBa Nepeabava-
nacb MOXNMBICTb peanizauii BHYTPIlUHbO NepeMmilleHUMIN 0cobamMm iXHix
BMGopuUMx npaB Ha BUbopax MNpesunaeHTa YKpaiHu, TakKoX nepeceneHui
MOXYTb FOfI0CyBaTu y 3arajibHOAEPKaBHOMY BMOOPUOMY OKpY3i Ha napna-
MeHTCbKUX BUHopax. OcobnmBocTi BU6OPUOro 3akoHOAaBCTBA Y MOro no-
€[HaHHI i3 3aKOHOJABCTBOM LLOA0 CBOOOAM NepecyBaHHA GakTUUYHO Manu
HaCNigKoM BiACYTHICTb NpaBa rofiocy B nepecenieHLiB Ha NapiaMeHTCbKIMX
BMOOpax 3a MaKopuTapHMX KaHANAATIB Ta Ha MicLieBUx BMbopax.

Cnig 3a3HaunTy, WO CKapra YoTUPbOX OCiO, AKI He 3MOFNN B3ATU y4acTb
y MicueBmx Bnbopax y 2015 poui, Hapasi po3rnagaeTbca €BPONEnCbKNUM
CyLoMm 3 npaB noguHn (Tpoe 3aaBHUKIB € BINO 3 TepuTopii Kpumcbkoro nis-
OCTpOBa i 0fHa 3aAaBHULA — 3i cxofy YKpaiHm)®2 Ha Lelt yac Bxe 3aBepLueHo
CTafito KOMyHiKaLii y Uill cnpasi i 04iKy€eTbCs, WO NPOTArOM HaNOAMKUMX
micauis Cyn yxBanuTb pilleHHA. Y cnpasi MAeTbCA MPO MNOPYLIEHHA CTaTTi 1
MpoTokony N2 12 no €KIMJ (3aranbHa 3abopoHa AnCKpUMiHaLil).

Y 2014-2015 poKax B OAMHOYHMX CripaBax Cyfamm nepLuoi Ta anens-
LiHOI iHCTaHU i 6yno BUHeCeHO fAeKifbKa pilleHb Ha KOPUCTb NO3MBauiB,
BHYTPILIHbO NepeMilleHnX oci6, LWOAO IXHbOI yyacTi B MicLieB/X BMbopax.

92 €CNN, Cenicererko ma iHwi npomu Ykpaiu (Selygenenko and Others v. Ukraine), 3asBa N 24919/16. 3aaBHuKiB 3 Te-
putopii Kpumy npeactasnaiots topuctu [0 «PerioHanbHUii LeHTp npas NtoAvHI» Ta EBPONeIicbKoro LeHTPY npas
ntopunm (European Human Rights Advocacy Centre — EHRAC), 3asBHULto 3i cxopy Ykpaitu — topuctu YkpaicoKoi
TenbCiHCbKOT CNINKM 3 NPaB NOAMHN.
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OpHak BepxosHuin Cyp 3ariHAB iHWY no3udito. 25 nunHa 2018 poky
BepxoBHyum Cygom 6yno HagaHO NpaBoOBY OLiHKY Ta BUCHOBKM B CMPaBi
N2161/16573/16-a° o0 npaBa rosiocy BHYTPILLUHBbO NepeMilleHnxX ocid
Ha MicLeBux BUbopax.

O6cmasuHu cnpaeu

BHYmpiwHe0 nepemiuwjeHa ocoba 38epHynaca 0o op2aHy sedeHHs [lep-
XKasH020 peecmpy 8UHOPUI8 i3 3aA8010 NPO BK/TIOHYEHHS 1T 00 cnucKy subopuie
Ha micyesux subopax i ompumasia 8ioMmosy, 06rpyHmMosaHy mum, Wo Heto
He HadaHi 0oKyMeHmuU, Wo hiomeepoXxytome il HanexxHicme 0o micyegoi me-
pumopianeHoi 2pomadu. [Tpu ybomy 008i0Ka NPo peecMpayito BHymMpiluH60
nepemiwjeHoi' ocobu He 6ys1a 8paxosaHa npu po32nAoi yiei 3aasu. Y no3os-
Hil 3as8i no3usay Npocusa 8U3HAMU He3dKOHHUM pilleHHSA gionosioaya
npo 8iomMosy 8 3a0080/1eHHI 3aA8U NPO 3MiHy 8ubopyOi adpecu 8 lepxxagHo-
My peecmpi 8ubopuis, 30608’a3amu 8ionogidaya eHecmu Maki 0aHi, 32i0HO
3 8i0OMOCMAMU NPO MiCUe3HAxX00XKeHHS No3U8ayd, Wo 8KA3aHi 8 008i0ui
npo peecmpaduito No3usaya Ak 8HymMpiwHe0 hepemitjeHoi ocobu.

BepxosHuin Cyf y CBOEMY pillleHHi BKa3aB Ha Te, Lo, 3rifHo i3 3aKo-
HoM YKpaiHu «[po micuesi Bu6opm», MpaBo rofocy Ha Bubopax fenyTaTis
MicbKOT pagu, Bubopax MiCbKOro ronosu MarTb rpoMagaHun YKpaiHu, aKi
MaloTb NPaBo rosiocy BignNoBigHo Ao ctatTi 70 KoHcTuTyuil YKpaiHw, Hane-
»aTb A0 BiANOBIAHOI TepUTOpiaNbHOT rPOMaAn Ta NPOXKUBAOTb Y MeXax
BiNOBIgHOro BUGOPUOTro OKPYTY.

HanexHicTb rpoMagaHnHa [0 BiANOBIAHOI TepUTOpPianbHOT rpomaau
Ta NPOXUBaHHA NOro Ha BiAMOBIAHIN TePUTOPIT BU3HAYalOTbCA NOro 3a-
peeCcTpoBaHNM MiCLLeM NPO>KMNBAHHS.

Y TOl *e yac, 3rifHO 3 HopmamMun 3akoHy YKpaiHu «[po aep>kaBHUN
peecTp B1bOpUiB», BUOOPUOI agpecoio BMOOPLS € aapeca Noro Xntna
abo micua nepebyBaHHA BUGOPLA UM iHWa agpeca, Wo 3aMiHIoE agpecy
XKnUTna BMbopLSs, AKa € NiACTaBoo Af1A BiAHECeHHs BMOopLA A0 BianoBigHOT
BMOOPYOT AinbHNULI.

Brnbopua agpeca BnbopLA BU3HAYAETHCA 3a 3aPEECTPOBAHMM MiCLIEM
NPOXKMBaHHA Ta afpecoto »uTna Bnbopua BianosiaHo Ao 3akoHy YKpa-
HM «[po cBOGOAY NepecyBaHHA Ta BifIbHWI BUOIP MicLA NPOXMBAHHA
B YKpaiHi».
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I3 cucTeMHoro aHanisy Hopm 3akoHy YKpaiHu «[1po ceBoboay nepecy-
BaHHA Ta BifIbHU BMOIp MicLA NPOXKMBaHHA B YKpaiHi», AKMM nepepnbaue-
HO, L0 peecTpaLif — e BHeceHHA iHpopmaLii 4o EANHOrO Aep>KaBHOIoO
nemMorpadiyHoro peectpy Ta 40 NacNOPTHOrO JOKYMEHTA Npo micue
NpoXuBaHHA abo Mmicue nepebyBaHHA 0cobU i3 3a3HaYEHHAM agpecy
XKunTna, Ta 3akoHy YKkpaiHu «[1po micueBe caMOBpPAQYBaHHA B YKpaiHi»,
AKUM BCTAHOBJIEHO, WO TepuUTopiasibHa rpomaga — Xutesi, 06'eAHaHi
NOCTINHUM NPOXKMBAHHAM Yy MeXKax cena, Cenunuia, Micta, Wo € CaMoCTiln-
HUMW aOMIHICTPAaTUBHO-TEPUTOPIANIbHMK OANHULAMY, 300 106POBINbHE
006’€eAHAHHA XNTENIB KiNbKOX Cifl, WO MaloTb EAVHUIN aaMiHICTPATUBHWI
ueHTp, Cynom 3pobneHo BUCHOBOK MPO Te, L0 B KOHTEKCTi CNpaBu, fka
PO3rNAAAETbCA, «3aPEECTPOBAHE MiCLLe MPOXKUBAHHS HE NOBUHHO OYyTK
TMYaCOBUMY.

HaTomicTb, OCKinbKu BiANOBIAHO A0 YacTuHK 1 cTaTTi 5 3aKoHy YKpa-
THM «[po 3abe3neyeHHs NpaB i cBO60 BHYTPILIHbO NepemMileHnx ocio»
[OBiflKa NPpo B3ATTA Ha 061K BHYTPIiLLHBbO NepeMilleHoi 0cobu 3acBiguye
i MicLle NPOXXMBAHHS NULLE Ha NEBHU Nepiof, TO6TO He NOCTiHe, a TUM-
YacoBe NPOKMBAHHA Ha BiANOBIAHIN TePUTOPIi, TaKa peecTpauif He MoXxe
CnyryBaTtu nigcTaBolo WOAO NpaBa yyacTi Ha MicueBKx BUbopax Ha Uil
TepuTopil.

Takum unHom, Cynom 6yno KOHCTaTOBaHO, LLIO NPaBO Y4acTi Ha MiCLIEBIMX
BMOOpaXx € NuiLLe B TVX FPOMasAH YKpaiHu, AKi NOCTINHO NPOXKMBatoTb Ha Bil-
NOBIAHIN TepUTOPIi Ta MaloTb peecTpaLito MOCTINHOMO MiCLA MPOXNBAHHA
Ha TepuTopIi BiANOBIgHOrO cena, cenuuwa, micta. OTXe, 3rigHO 3 YMHHUM
3aKOHO[AABCTBOM, MexaHi3MU yyacTi B MicLeBrx Bubopax (npasa ronocy)
ANA BHYTPIWHbO NepemilleHnx ocib BiacyTHi.

Y 3B'A3Ky 3 Takow nosuuico BepxoBHoro Cyay BHYTPiWHbO nepe-
MilLleHi 0cO6M CKOpUCTaNNCh CBOIM MPaBOM Ha KOHCTUTYLiHY cKapry.
¥ 2019 poui go KoHctutyuinHoro Cyay YKpaiHv Haginwna KOHCTUTYLiNHa
cKapra wopo BignosigHocTi KoHcTUTyuii YKpaiHu (KOHCTUTYLINHOCTI) no-
NOXeHb YaCTVH APYroi Ta TPeTboi cTaTTi 3 3akoHy YKpaiHu «[1po micuesi
BM6Gopw» Big 14 nunHa 2015 poky N2 595-VIII i3 3miHaMu, NonoXxeHb yac-
TUHW Apyroi cTaTTi 3 3akoHy YKpaiHu «[po JeprkaBHUi peecTp BUOOPLiB»
Bif 22 ntotoro 2007 poky N2 698-V i3 3miHamu. 3a Li€l0 KOHCTUTYLINHOO
CKaproto BifKPUTO KOHCTUTYLiHE NPOBafXeHHA B CNPaBi, ane pilleHHA
He yxBaJieHe.
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YTim 3a et yac Bigbynmnca KapanHanbHi 3MiHM BUOOPUYOro 3akoHoAaB-
CTBa, CNPAMOBaHi Ha 3abe3neueHHs fgoctyny BMO go ronocyBaHHA Ha BCiX
BMAax BUO6OPIB, y TOMy UMcni peanisauii HUMM BUOOPUMX MPaB Ha MiCLLEBIX
Brnb6opax. 19 rpyaHA 2019 poky BepxoBHoto Pagioto YkpaiHu 6yno yxsaneHo
Brnbopunii Kogekc YKpaiHu, o AKOro, 3a pe3ysibTaTaMu akTUBHOT afBOKa-
LiHOT KaMnaHii, 6y0 BKJIIOUEHO MOMOXKEHHS, AKi 3a6e3neuyioTb JOCTYN
BMMYLLEHMX NepeceneHLiB 10 yCiX BUAIB BUOOPIB BiANOBIAHO 10 €Bponeii-
CbKUX CTaHAAPTIB AeMOoKpaTil Ta Npas NOANHN.

Tak, yacTvHa n'sTa cTaTTi 7 «3aranbHe BUbopye npaso» Bubopuoro Ko-
AeKcy YKpaiHn NocnifoBHO PO3KPUBAE BUMOTY, LLIO NPaBO ronocy Ha MicLie-
BVIX BUOOpAx MatoTb BUOOPL, AKi HanexaTb [0 BianoBigHOI TeputopianbHoT
rpomagm abo o6’efHaHOT TepuTopianbHOI Fpomagu. Mpu ubomy, Ha NPoTU-
Bary 4O YaCTUHU TPeTboI CTaTTi 3 3aKoHyY YKpaiHu «[po micuesi Bub6opwu»,
yacTyHa WocTa cTaTTi 7 Bubopuoro kopekcy YkpaiHu npsamo nepenbavac,
O «HaNeXHiCTb rpoMagAHMHa 40 BiANOBIAHOI TepUTOpianbHOI rpoMagmn
Ta NPOXMBAHHA NOro Ha BiANOBIAHIN TepUTOPIT BU3HAYAETLCA NOTO BU-
6opuyoto agpecoto (Kpim BUnaakKie, nepeabauyeHnx 3aKoOHOM)», a He oro
3apEECTPOBAHNM MiCLIEM NPOXKMBAHHA.

Y cBoto Yepry, pepopma BU60PUOro 3aKOHOLABCTBA Nepenbdavae 3MiHy
nigxoay Ao BU3HAUYEeHHA BUOOPUOT agpecy, Habnmxkatouu if [o pakTyHoro
MiCLiA MPOXKMBaHHA 0COOU Ta ycyBatoun obmexkeHHs ana BMO Ta iHwnx
rpomagaH YkpaiHv 3aMiHUTU CBOIO BUGOpYY afpecy i3 JOTPUMAHHAM Npo-
LeflypHMX BUMOT, BU3HaUYeHMX 3aKoHOM YKpaiHu «[1po [dep>aBHUM peectp
BMOopUiB» Big 22 ntotoro 2007 poky N°698-V y pepakuii, wWo Habyna YmH-
HocTi 23 nunHA 2020 poky (amBe. cTaTTio 8 Ta cTaTTio 20 «[lopAfoK 3BEpHEHHSA
BMO6OpPLA 3a BMACHOIO iHIiLiaTMBOI A0 OpraHy BeAeHHA PeecTpy Woao 3miHu
Oro nepCcoHanbHUX AaHnx»). MexaHi3M NpakTMYHOI peanisauii BignoBigHNX
3aKOHO[ABUVIX MONOXEHb BU3HAYEHUIA MOCTaHOBO LieHTpanbHOI BUbGopUOi
Komicii Big 18 TpaBHA 2020 poky N2 88, o 3aTBepaxye [opagok posrnagy
3BEPHEHHS BMOOPLIS W00 3MiHW BUOOPYOT agpecy BiaANoBiAHO A0 YaCTUHN
TPeTboi cTaTTi 8 3aKoHyY YKpaiHu «[po dep»KaBHUI peecTp BubopLiB».

Takum ynHom, pedopmoBaHe BMH6OpYUEe 3aKOHOAABCTBO YKpaiHy 3a6e3-
neyye HanexHy lpuanyHy npoueaypy Ana peanisauii npasa BINO Ha yyacTb
y BCiX BuAax Bu6opiB, y TOMy uncii micLeBmx BUOopax y npuinmatoumx rpo-
Mafax yepes 3miHy ix Bubopuoi agpecy, Lo byae BiaTBOpeHe B MogasbLUil
CYAOBIN NpakTuLi.

98 » 4. CynoBuii 3aX1CT NpaB BHYTPIiLLHbO NepeMilleHnx ocib B YKpaiHi...



4.7.MNpakTnKa CyAis WOAO BiAWKOAYBAHHA MaHOBOI LLUKOAM,
3aBfaHOI BHACNifOK 36poiHOro KoHPnikTy Ha Cxopgi YKpaiHu

«3a 0diLiNHUMN JAHVIMM LLOAO MOLLKOAPKEHNX Ta 3HULLEHMX O6'EKTIB Ta
3aranbHuUx BTpaT y [loHeLbKil Ta JlyraHcbKili o6nacTtax 3 noyaTtky 600BmX
Ain Ha JoHb6aci, perioH 3a3HaB BTpaT Ha NoHafg 463,6 MinbinoHa fgonapis.
CraHoM Ha 1 x0BTHA 2017 pokKy Ha TepuTopii JlyraHcbKoi obnacTi 6yno
NOLWKOAXKEHO 7 672 06'eKTW. 3aranbHi 36UTKN cTaHOBNATb 320 MiNbNOHIB
ponapis. MprBaTHUI cekTOop Y [loHeLbKili 06nacTi TakoX 3a3HaB 3HaYHOT
wkoaun. CtaHoM Ha 1 0BTHA 2017 poky 7 402 06'eKTI BBaXKanuca 3pynHo-
BaHMMW Y/ NOLWIKOAMKEHNMMU, @ 3OUTKM OLLiHI0IOTbCA B 142,6 MinblioHa fona-
piB» — Taka iHpopMaLjia HABOAMTLCA B aHANITUYUHIN iHpopmauil «<OTprMaHHSA
KoMneHcauii 3a MaliHo, AKe 6yNno NOLWKoAXeHO abo 3pyMHOBaHO Yepes
BOEHHI il nig Yac 36porHoro KoOHPNiKTY Ha Cxopfi YKpaiHu: nporanvHu Ta
MOXIMBOCTI», NifrOTOBMEHIN Mi>KHAapPOAHOI ryMaHITapHOIO OpraHisaii€to
Hopge3sbka paga y cnpaBax 6ixkeHUiB*.

17 rpygHa 2018 poKy EBponencbKuin cyq 3 npas JIANHN Oronocns®
Npo 3aTBePAKEHHA MNaHy ManbyTHbOro PO3rNAZY HUM TUCAY CKapr Bif
0Ci6, AKi ckapxaTbcA NpoTy YKpaiHu um Pocii abo 060x KpaiH y 3B'A3Ky 3
KoHnikTomM Ha Cxopai YKpaiHi.

3HayHa YacTMHa TaKMX CKapr NoB’sA3aHi 3 MUTAHHAMW NPO 3HMLLEHHSA
>KMUTNA UM iHWOro MaHa BHACNiJOK 60OMOBUX fil.

KnoyoBrM NUTaHHAM, AKe Ma€e 6yTn BM3HaUYeHO B LMX 3aABaXx, € Te,
4 Ma€ YKpaiHa um Pociqa toprncamnkito Wwo[o NuTaHb, Wo po3rnagaTbes,
y BiANOBIQHOCTI 3i cTaTTelo 1 EBpONENCbKOT KOHBEHLIT 3 NpaB NoanHN
(O60B'A30K NOBaXKaTW Npaga JIIAUHM).

3apa3 Cyg ouiKye pilleHHA B LbOMY MUTaHHI Y BiANOBIAHIN MiXXaep-
»KaBHin cnpagi «YKpaiHa npotu Pocii» (Ukraine v. Russia) (wopo CxigHot
Ykpainu) (cnpasa N28019/16), y Akin Ypag YKpaiHn BUCYBAE pi3Hi cKapru
npotun Ypagy Pocicbkoi Qegepadii.

[ina ekoHomii yacy Cyp BMpiLWmB, Wo 6yab-AKi BignoBiaHi iHaMBigyanbHi
cnpaBswy, AKi He 6ynKn oronoLeHi HENPUNYCTUMUMU YK BUYYEHi i3 camoro

94 URL: https://reliefweb.int/sites/reliefweb.int/files/resources/nrc-study_pursuing-compensation-for-damaged-or-
destroyed-property_ukr.docx.pdf.
95 URL: https://hudoc.echr.coe.int/eng-press# {%22itemid%22: [%22003-6282063-8189102%22]}.
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nouaTky, 6yayTb nepefaBatucs BignoBigHoMy Ypaay-pecnoHieHTy abo
YpAagam Ana 3ayBaxeHb napanesnbHo 3 MiXAep>KaBHOIO CNpaBolo.

3a3HayeHa npoueaypa Oyae nowwmpioBaTUCA NULLE Ha CKapru, AKi
He 6ynu BM3HaHI HEHANEXHVIMM a0 BUITyYEHMMU. 30KpeMa, Y Npec-penisi
BKOTpPE BKa3yeTbCA Ha pe3ynbTaTi po3rnafy iHAMBIAyanbHUX CKapry Cnpasi
«JlicHnin Ta ABi iHWi 3aABKU NpoTK YKpaiHm Ta Pocii» (Lisnyy and two other
applicants vs. Ukraine and Russia), AKi 6ynu BU3HaHi HeHaneXxHumu. Y umx
cKaprax, fiKi CToCyBanuca 3pyNHOBaHOro »KM1Ta Nif Yac 36pOoMHOro KOH-
¢bnikTy Ha Cxopi YKpaiHu, 3asBHMKamMM He OyNo HagaHo fOKa3iB BOJIOAIHHSA
LM MaiHOM, Tak CaMo, AK i NiATBepAXXeHb NOro pyrHyBaHHA, 30KpeMa,
came y 3B'A3KY 3 KOHONIKTOM, a TakOX He HaBeieHO NMPUYKMH, YOMY Came
He BAA/IOCA HaATWN XO4 HAaVIMEHLMX MiATBEPAXKEHD. |3 TVX e NpUYnH we
1170 ckapr 6ynu BU3HaHi HeHaneXxHM1 (KomeHTap®).

21 ciuHa 2019 poky yxBanoto BepxosHoro Cyay BigKpuTO KacauinHe
NpoBafMXeHHA Y LMBINbHi cnpasi N2 265/6582/16-1°7 3a 1030BOM ¢i3nyHOI
ocobu o [lepxaBu YkpaiHm B ocobi KabiHeTy MiHicTpiB YkpaiHu, [Jepxas-
HOI Ka3HauelcbKoi cNy»k6u YKpaiHv Npo BiALLKoAyBaHHA MaiHOBOI WKOAW
3a KacauiHoto ckaproto [010BHOro TepuUTOpianbHOro YNpaBniHHA oCTUL T
y [loHeLbKin obnacTi B iHTepecax KabiHeTy MiHicTpiB YKpaiHu Ha pilueHHSA
OpZaXoHiKig3eBCcbKoOro paoHHoro cyay M. Mapiynonsa loHeubKoi o6nacTi
Ta pileHHs AnenauiiHoro cyay JoHeubkoi o6nacTi.

CnpaBa 6yna nepefiaHa Ha po3rnsag Benukoi Manatu BepxosHoro Cyay
3 TVX MiACTaB, WO Taka nepefaya HeobXigHa ana 3abesneyeHHA PO3BUTKY
npasa Ta popMyBaHHA €4MHOI MPABO3aCTOCOBYOI MPAKTUKN 3 ypaxyBaHHAM
KinbKocTi cnpas, AKi nepebyBatoTb Ha PO3rNAAi B KacaliiHOMy cygi.

4 BepecHa 2019 poKy 3a3HayeHa crnpasa 6yna po3rnsaHyTa Ta chop-
MOBaHO NiAxif A0 BUPILLEHHA CNpaB CTOCOBHO KOMMeHcaLii 3a WKoAy,
3aBfaHy PYMHYBaHHAM BHaCNiAoK 36pOoNHOro KOHGIKTY HEXUTIOBUM
npumilleHHAM. Pasom 3 yum y noganblioMy BUCHOBKM Benukoi Manatu
NArNM B OCHOBY NPaKTUKM CYAIB WOAO KOMMeHcaLii 3a 3pyNHOBaHE XXWTO.

BapTo 3a3HaunTy, WO AO PO3rNAQY 3a3HayeHoI cnpasn BepxoBHUM
Cypnom 6yno po3risHyTO AeKinbKa cnpas Mo CyTi Ta PilUleHHA yxBasneHi
He Ha KOPMCTb MO3KBaYa. 30Kpema, MigcTaBaMm 41 BiGMOBY B 33[0BOJIEHHI
no3oBHKx Bumor Cyf BKa3as TakKi:

96 URL: http://vpl.com.ua/uk/news/6199/.
97 URL: http://reyestr.court.gov.ua/Review/79365489.
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1. Tlo3nBay 06r'pyHTOBYBAB NMO30BHI BMMOrM cepef iHWOoro Ha nig-
CTaBi 3BiTy MPO OLiHKY pO3Mmipy 361TKiB, 3aBAaHVIX HEPYXOMOMY MaliHy,
BVMIKOHAHOIO ouiHoBaveM ¢i3nyHo0 ocoboto-nianpremuem no ¢oto-
MaTepianax Ta 6e3 ornagy o6’'ekTa oUiHKK, AKMIA 6yno OLiHEeHO AK He-
HaNeXHU foKa3s GpakTy pyrHyBaHHA OYAMHKY MO3MBaYa Ta BUCHOBKY
Npo 0ro YacTKOBY HEMPUAATHICTb.

2. [lo3mBauy 3BepTaBCA 3 BUMOIOH LLOAO0 KOMMEHCaLii BapTOCTi KNT-
na, AKe B po3yMiHHi 3aKoHOAaBCTBa YKpaiHu € 06'eKTOM He3aBepLue-
Horo GyniBHULUTBA, Ta HE MaB BigMOBIAHMX MPaBOYCTAHOBIOOYNX
[OKyMeHTiB. BKa3aHe TBepaXeHHA NeBHUM YMHOM BiOpi3HAETbCA Bif
TNYMaueHHsA MOHATTA KUTNO» 3 TOUKM 30py EBPOMNENCHKOro Cyny
3 NpaB IIOANHN.

3. To3mBay 06rpyHTOBYBaB NO30BHI BUMOIU, MOCUIAYNCH Ha HOP-
Mun KogeKcy LMBiNnbHOro 3aX1CTy, 30KpemMa CTaTTi 86, 3 ornagy Ha Lo
BepxoBHym Cynom akLeHTOBAHO yBary, Lo, 3rigHO 3 MNONIOXKEHHAMYN
3a3HayeHoro Kogekcy, ymoBOIo BMMIaTX MO31Bavy rPOLLOBOI KOMMEH-
cauii 3a paxyHoOK fiep>kaBu € JOOPOBiNbHa Nepefaya 3pyNHOBAHOMO
XKUTNA MiCLLEBUM AePKaBHUM agMiHicTpaLism abo opraHam mMicLLleBoro
CaMOBpPAAYBaHHA, OAHaK MaTepianyv CNpaBu TakMX AOKa3iB He MiCTUIN.

4. Tlo3nBay 06r'pyHTOBYBAB MO30BHI BMMOTMM cepes iHWOro Ha nig-
cTaBi AKTa 0OCTEXKEHHSA MOLLIKOAMKEHOrO (3HULLEHOro) MaHa, AKNI
OyB CKNlafeHuli He y BignoBiAHOCTI O po3nopagKeHHa KabiHeTy Mi-
HiCcTpiB YKpaiHu Bif 16 x0BTHA 2014 poky N2 1002-p, 3 ornagy Ha Wwo
Cynom 3a3HayeHui fOKYMeEHT Byno OUiHEHO AK HeHaneXHW AoKas.
BapTo 3a3HaunTy, WO UA cNpaBa CTOCyBanacb 3pyMHOBAHOIO XNT/a
y micTi CnoB'AHCbKY HaBecHi 2014 poKy | pyiHyBaHHsA 3adikcoBaHi Le
[0 MOMEHTY 3aTBepAXeHHA HaBefeHoro posnopaaeHHA KabiHeTy
MiHicTpiB YKkpaiHu: TO6TO B LibOMY BMMafKy No31Bay 3BepHYBCA 4O OP-
raHis MicLLleBOro camoBpsAgyBaHHA Ana ¢ikcauii 3pyinHyBaHb i He MaB
CYMHIBIB y TOMY, O BUAaHi NOMYy JOKYMeHTU 6yayTb BignoBigatu
HOPMaM YMHHOrO 3aKOHOAABCTBaA.

MNepepatoun cnpasy Ha po3rnag Benwvkoi MNanatu BepxosHoro Cygy, Ko-

neria cyaniB KepyBanaca TUM, WO B Uil CNpaBsi Cyamn NepLioi i anenauinHoi
iHCTaHUiN «3acToCyBanmy HOPMU MaTepianbHOro i NpoLEecyanbHOro npasa
TaK/M YMHOM, LL|O NMOCTAE MUTaHHA LWOAO AOTPUMAHHA NPUHLMUMY NPOonop-
LiHOCTI, TO6TO 3a6e3neyYeHHA HanexHoro 6anaHcy Mix NMpUBaTHUMM i
nyoniyHUMK iHTepecamu; HaABHI KONi3il B HOpMax mMaTepiasbHOro npasa,
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LLIO BMKJIMKAE HEOOXiAHICTb Yy 3aCTOCYBaHHI aHanorii 3akoHy 4u npasa, abo
NOCTa€E NUTAHHA LLOAO [OTPUMAHHA NPUHLIAIMY BEPXOBEHCTBA NpPaBa, a ToMy
nepernag cnpasuv Benvkoto Manatoto NoTpibeH 3 METOK YHEMOXKITMBAEHHS
NOBTOPEHHA TaKNX MOMUAOK Y NOAANbLUIN CYAOBIN AiANbHOCTI».

YxBaneHe Benuvkoto [Tanatoto pilleHHA Mano BU3HauYMTX Nigxoam womio
BUPIiLLEHHA TaK1UX NMUTaHb:

1. [lpaBoBa nigctaBa BiAWKOAYBaHHA WKOAW, 3anofiaHOI Tepopuc-
TUYHUM akToM (cTaTTa 19 3akoHy N2638-1V, ctaTTAa 86 KogeKkcy umBinb-
HOro 3axucTy YKpaiHu UM iX 3aCTOCyBaHHA 3@ aHaNOriEl0 3aKOHY).

2. [lopAapok BifWKoAyBaHHA WKOAM, 3aN0AiAHOT TePOPUCTUYHUM
aKTOM.

3. Cy6'eKkT BiAWKOAYBaHHA WKOAM, 3aN04ifAHOT TEPOPUCTUUYHUM aK-
TOM, 3 YpaxyBaHHAM TepuTopii, Ha AKil Bigbynoca 3anofisHHA WKoan
(NiKOHTPOMNbHA UM HEMiQKOHTPOMbHA).

Benuka lManata B cnpasi N2265/6582/16-1 giriwna Taknx KNo4yoBmx
BUCHOBKIB:

1. KabiHeT MiHicTpiB € HaneXxHUM BignoBigauyem y cnpasi: Bpaxo-
BYOUM 0COBNMBOCTI NpoLecyanbHOro npeacTaBHMUTBa JepxaBu
YKpaiHu AK CTOPOHM CNpaBy Ta XapakTep CNipHUX NPaBOBiAHOCUH,
KabiHeT MiHicTpiB € npeacTaBHUKOM [eprkaBu YKpaiHu siK BignoBsigaya,
oCKinbKu KabMiH Ma€ NOBHOBaXKeHHSA He TiNbKK 3 opraHisaLii 6opoTb-
61 3 Tepopr3MoM B YKpaiHi, ane i i3 3abe3neyeHHs ii HeobxigHUMN
cmnamu, 3acobamu Ta pecypcamu. Mpur LbOMy BapTo 3ayBaXkuTH, LLO
O[JHO3HAYHOI BiANOBIfi Ha NTaHHA CTOCOBHO Cy0'eKTY BiALIKOAYBaHHA
LIKOAM 3 ypaxyBaHHAM TePUTOPIi, Ha AKil Binbynoca 3anofiaHHA WKo-
Ay (NigKoHTPOSIbHa UM HeniAKOHTPONbHa), Benvka MNManaTa He Hagag,
obmexytouncb ob6CcTaBMHaMM KOHKPETHOI cnpaBu, TOOTO WKoam, AKa
3aBJaHa MalHy, AKe 3HaXOAUTbCA Ha KOHTPOJIbOBAHI TEPUTOPI.

2. HemoxnuBicTb KomneHcauii 3rigHo cTatTi 19 3akoHy YKpaiHu
«[po 60poTbbY 3 TEPOPM3IMOMY, OCKINbKY NepedayeHe L€l HOPMOK
npaBo Ha BiAWKoAyBaHHA 8i0N08IOHO 00 3GKOHY LWKOAM, 3aM0AiAHOT
rpoMagsaHam TeEPOPUCTUYHUM aKTOM, 3 OFNIAAY Ha BiACYTHICTb BiANOBIA-
HOrO 3aKOHY He MNOPOAXKYE NEriTMMHOIO OYiKyBaHHA Ha OTPUMaHHA Bif
Hep>aBu YKpaiHu Takoro BiWKoAyBaHHA 3a MOLWKOLXKEHUI Y nepiof
NPOBEeAEHHA aHTUTEPOPUCTUYHOI OnepaLii 06'eKT HEXUTIOBOI Hepy-
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XOMOCTI He3aneXHo Bif TOro, Ha AKil TepuUTopil — NJAKOHTPOSbHIN Yn
HenigKOHTPONbHIN YKpaiHi — MaB MicLie BKa3aHWUI aKT.

3. HemoxnuBsicTb 3acToCyBaHHA HOpMM CTaTTi 86 KoaeKcy LuBinb-
HOro 3aXMCTy CTOCOBHO BiWKOAYBaHHA LWWKOAW 3a HEXNTOBE Npu-
MiLLeHHA — KOMepLiHY BNIAaCHICTb, OCKINbKN 3a3Ha4YeHUMN HOpMaMu
nepen6ayeHo rapaHTii Ta MEXaHi3MK Came oA KUTNOBUX 06'EKTIB.

[lonaTkoBo HeOOXiAHO 3a3HaYMTK, LLO, PO3rTIAAAIUN CNPaBY, AeKiNTbKO-
Ma cyaaamm 6yno nigrotoBneHo okpemi AyMKK, AKi 6a3yBanncb Ha Niaxogi
No3nUTMBHUX 30060B’'A3aHb fepkaBun®,

Micna po3rnagy cnpasm CTOCOBHO KOMMeEHCaLii 3a 3pyHOBaHe Komep-
LiliHe NpuMiLLeHHA BHaCNifoK 36poiHoro KoHONikTy Benvkoto ManaToto
yxe B 6epe3Hi 2020 poKy BepxoBHum Cygom 6yno yxsasieHo nepLui, B Lino-
My aHanorivyHi 3a 3MiCTOM BUCHOBKIB, pilleHHA Y CnpaBax, NpeaMeTOM AKNX
6yna came KOMMeHcaLisl LLKOAM Y 3B'A3KY i3 3HMLLEHHAM XWTNa B pe3ynbTaTi
36pOHOro KOHONMIKTY.

30Kpema, y pilleHHAX BUKNaleHO TaKi KNUYOoBi BUCHOBKM (3Barkatoum
Ha Te, WO 3a 3MICTOM pilleHHA MalXKe He BiAPi3HATbCA, MPOMOHYETbCA
pOo3rnAHYTN Ha Npuknagi cnpasu N2237/557/18%, ockinbku OKpim iHWoro
B Ui cnpaBi TakoX HasABHa Okpema yxBana'®):

1. Cygom aHanisyeTtbca npaktmka €CIMJ1 B po3pisi cniBBigHOLWEHHA
KOHUeMNUin «<No3UTUBHUX 3000B'A3aHb» Ta «NEFITUMHUX OYiKyBaHb,
a caMe BKa3yeTbCA:

2. «HezamusgHi30608’a3aHHA — Lie 3000B'A3aHHA fieprKaBu YTPUMyBa-
TUCA Bifi BTPYYaHHA B NpaBa Ta cBoboaw, a No3umusHi 30608 'A3aHHA — Lie
KON AeprkaBa MOBMHHA LWOCb 3p06UTK, BUNHUTU NEBHI Aji, o6 ocoba
MOTf1a CKOPMCTATUCA CBOIMY NpaBamu 3a KoHBeHUi€to. Lle, Hanpuknag,
MOXe BKJI0UYaTV MPUINHATTA 3aKOHOAABCTBA, WO AOMNOMOXKe 3abes-
NeynTy KOPUCTYBaHHA rapaHTOBaHUMM KOHBeHLi€o npaBamm, abo
3abe3neyeHHA peasbHKX YMOB AJiA peanisaLii npas.

3. Tak, 3a neBHUx 06CcTaBMH 3axuctom ctatTi 1 MNepworo npotokony
L0 KoHBEHLiT MOXe KOpUCTYBaTUCA NeriTUMHe ouikyBaHHA (legitimate
expectation) ycniwHoOI peanisauii MmaiHOBMX Npas (MpaBo BUMOrH).

98  URL: http://reyestr.court.gov.ua/Review/86435735; http://reyestr.court.gov.ua/Review/86365290.
99 URL: http://reyestr.court.gov.ua/Review/88337626.
100 URL: http://reyestr.court.gov.ua/Review/88337636.
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[na Toro, o6 «oUiKyBaHHs» OyN0 «NeriTMHIMY, BOHO Ma€ OyTu 3aCHO-
BaHMM Ha HOPMi 3aKOHY ab0 iHLLOMY MPaBOBOMY aKTi, TAKOMY AK Cy0Be
pilueHHsA, NoB’A3aHOMY i3 MallHOBUM iHTepecoMm (amnB. mutatis mutandis
piweHHA €CMNJ1 Big 28 BepecHA 2004 poky y cnpasi «KonewbKnin npoTtu
CnoBauuunHm» (Kopecky v. Slovakia), 3asBa N244912/98, § 49-50).

4. Tob6T1o ocoba, AKa MaE MaliHOBUI iHTEpPEC, MOXe PO3rNAfaTNCh AK
BMMOTY (30KpeMa, BiALLIKOAYBaHHA Aep>KaBoio LWKOAM) Y CeHCi CcTaTTi 1
MNepLworo npotokony Ao KoHBeHLUil, Konm AnA Lboro iHTepecy € 4oCTaTHI
niAcTaBy B HaLiOHaIbHOMY 3aKOHOABCTBI».

5. TMepepbaueHey ctaTTi 19 3akoHy YKpaiHu «[po 60poTbby 3 Tepo-
pPU3MOM» MPABO Ha BifLLKOAYBaHHSA 8i0n08i0OHO 00 3aKOHY LLIKOAW, 3aMo-
JiAHOI rpoMagsaHaM TeEPOPUCTUYHUM aKTOM, HE MOPOLKYE NeriTUMHOIO
OUiKyBaHHA Ha OTPMMAaHHA Bif fiep»kaBy YKpalHM Takoro BigwkoayBaH-
HA 33 NOLWKOKEeHY B Nepiof NpoBefeHHA aHTUTEPOPUCTUYHOT onepaLlii
KBapTUpy/6yaNHOK.

6. 3 aHanoriyHux NiacTaB He NOPOAKYE B MO3MBaya TaKOro OYiKyBaH-
HA | cTaTTA 85 KogeKcy umBinbHOro 3axncty YkpaiHu, BignoBigHo o AKol
BifLUKOAYBaHHA MaTepianbHMX 30MTKIB NOCTpaXaanM BHaCNiAOK Haa-
3BUYANHUX CUTYaL i 30iINCHIOETLCA 8 NOPAOKY, BUSHAYEHOMY 3aKOHOM.

7. OTXe, NpaBO Ha OTPMIMAHHA 32 PaxyHOK AepxaBu KoMneHcauii
3a LWKofy, 3anogiaHy B nepiof NpoBefieHHA aHTUTEPOPUCTUYHOI onepa-
Ui, BHAaCNifOK MOLKOAMXKEHHSA Mig YaC TePOPUCTUYHOIO aKTa HaNeXKHOI
no3uBayvy Ha NpaBsi BNAaCHOCTI KBapTUPW/O6YAUHKY, HE MAE B 3aKOHO-
OaBCTBI YKpaiHy Takoi opUANYHOT OCHOBW, WO AAE 3MOTY BU3HAYNUTU
KOHKPEeTHUI MaHOBUIA iHTepec no3mnsaya.

8. Pa3om 3 tm CyfoM KOHCTaTOBaHO, LLIO NO3MBaY Ma€ NPaBo Ha KOM-
neHcaLito Bif AepaBy 3a HEBUKOHaHHA fep>KaBoo CBOrO MO3UTUBHOIO
MaTepianbHOro Ta npouecyanbHoro o6oB’a3Ky 3a ctatteto 1 MNeporo
npoTokony Ao KoHseHUii. BiacyTHiCTb y 3aKkoHOAaBCTBI YKpaiHu Bif-
NOBIHMX NOMOMXEHb LLOAO BiALWKOAYBaHHA BNAaCHNKOBI LUKOAM, 3amMo-
LifAHOT NOro 06'eKTY XUTNOBOT HEPYXOMOCTi TEPOPUCTUYHUM aKTOM,
He NepeLKoAXa€ 0Ccobi, AKa BBAXKAE, O CTOCOBHO ii MpaBa BMaCHOCTI
Ha Take MaHO MeBHU NO3UTUBHUI 060B’A30K He BYB BUKOHaHWIA,
BMMAraTu Bif feprKkaBun KOMMeHcawil 3a e HeBMKOHAHHA Ha nigcTaBsi
ctatTi 1 MNepworo npoTokony Ao KoHBeHLil.
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Y cnpaBax, AKi po3rnaganncb Nicna nocTaHOBNEHHA pilleHHA Bennkoto
ManaTtoto, 6ynu NPUIAHATI piLLEeHHA MPO KOMMEHCALilo Bifj AeP>KaBy 3a HEBU-
KOHaHHA Aiep»KaBoto CBOrO NMO3UTMBHOMO MaTepiaslbHOro Ta NpoLecyanbHOro
0608's13Ky 3a cTaTTeto 1 MepLuoro npotokony Ao KoHBeHLii. 30kpema, po3mip
TaKol KoMneHcauii KonmBaeTbea Big 25 no 100 Tmcay rpmeeHb. Baxnusmm
acrneKTOM LMX pilleHb € came Te, Lo BKa3aHi CyMu € KOMMEeHCaLi€lo 3a He-
BVMKOHaHHA filepkaBoto KOHBEHLiNHMX 3060B'A3aHb, TOOTO 3a «BiACYTHICTb
cneuianbHOro NOPAAKY 3aKOHO4ABCTBa», WO BifnoBigHO He nNo3baBnde
no3unBayva MOX/IMBOCTI B MOAANbLIOMY Y pa3si po3pobneHHA Takoro 3a-
KOHOZABCTBA 3BEPTATMCh LLOAO0 KOMMEHCaL il BapTOCTi BTPAUYEHOro »Ku1Tna.

Ak 6yno BKasaHo, y cnpasi N©237/557/18 6yna BuHeceHa Okpema
yXBana, AKol pekoMeHaoBaHO KabiHeTy MiHicTpiB YKpaiHu po3pobutun
crieyianbHU NOPAJOK BiAWKOAYBAaHHA 3a MNOWKOAXEeHe BHAC/ifoK Te-
POPVCTUYHOrO aKTa MaHo, NpoLefypy BUMIaTh Takoro BiAWKoAyBaHHA
3a NOLUKOAXKEeHe B pe3ynbTaTi TepOPUCTUYHOrO akTa MamHoO, YiTKi yMOBH,
HeoOXiaHi ANnA 3asBNeHHs BUMOIM 4O Aep»KaBy NPO HaflaHHsS TaKoro Bia-
LIKOAYBaHHS.

AHanisyloum CyaoBY NPaKTMKy 3 NMTaHb BiAWKOAYBaHHA WKOAW, 3a-
BAAHOI MalHy Ta XWUTNY UUBINbHUX OCi6, He MOXHa 06ilTK yBaroto iHiljia-
1By KabiHeTy MiHicTpiB YKpaiH1 CTOCOBHO 3anpoBaXeHHs No3acyfoBoil
npoueaypun KomneHcawil 3a 3pynHoBaHe )utno. Tak, 10 nunHa 2019 poky
noctaHoBoto KabiHeTy MiHicTpiB YkpaiHu N2 623 6yno BHECEHO 3MiHU [0 MO-
ctaHoBM Big 18 rpygHA 2013 poky N2 947 Ta BMKNageHo B HOBI pefdakLuil
3aTBepaxeHnin Heto NopAagoK HagaHHA Ta BU3HaUYeHHA PO3Mipy rpoLLOBOT
JOmnomory abo KoMneHcawii NoCcTpaXkaanum Bif HaA3BUYAMHMX CUTYaLii,
AKi 3aNUWLNANCA Ha NoNepeaHbOMY MiCLli MPOXKNBAHHA.

BapTo 3ayBaK1TW, WO 3a3HAYEHNI KPOK 3aC/yrOBYE Ha MO3UTUBHY
OL|iHKY fIK OfIMH 3 KPOKIB KOMMIEKCHOrO BUPILLEHHSA NpobiiemMy KOMMeH-
cauji, oiHaK HeobXigHO PO3yMiTK, LLO NOro iMNemMeHTaL A B ManbyTHbOMY
He 3HiMe NOBHICTIO MUTAaHHA CYyJOBOro OCMOPIOBAHHA.

30Kpema, OCHOBHUMM XapaKTepUCTUKaMK, SiKi 3apa3 BKa3yloTb Ha He-
MOX/MBICTb 3aMilLleHHs CyA0BOI MpoLeypy No3acyaoBOI0, 3aTBEPLKEHOLO
KabiHeTom MiHicTpiB, y noBHili mipi, €:

1. HanoTouHuit MOMEHT npoLueaypa He € «poO0oUOI0», OCKITbKY ANA i
iMnnemeHTaLil HeOOXiAHO 3aTBEPAPKEHHS KiflbKOX HOPMATUBHO-MPABO-
BVIX aKTiB, AK Lie nepefbayeHo Mopagkom.
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2. To3acypgoBa npoueaypa NoWrpPETHCA Ha 0Cib, «AKi BigMoBUnuca
Bif, eBaKyaLil, BigceneHHA Ta 3aIMWNANCA Ha nonepeaHboMy MicCLi
NPOXMBaHHSA Ta/abo B MeXXax BiMOBIAHOIO HAaCeNIeHOro NMYHKTY», WO
OYeBWIHO € NiACTaBo ANA BigMOBM 0cobam, AKi MOKMHYNN 3pYIAHO-
BaHE/MOLIKOMXKEHE »KUT/O Ta BiANOBIgHUI HaceneHni NyHKT, TO6TO €
3apeecTpoBaHMMUN abo He3apeeCTPOBaHUMM BHYTPILLHbO MepemiLLe-
HUMIK 0COBaMU.

3. TopAapok He MiCTUTb YiTKOI pernameHTaLlii po3MeXyBaHHA Mno-
LIKOAXKEHOrO Ta 3pYMHOBAHOIO »KMNT/a, BUXOAAUYUN 3 YOTO MOXK/UBO
NPUNYCTUTK, L0 3HAYHA YaCTMHA NOCTPAXKAAIUX MaTMMe Hamip OCro-
ploBaTV KaTeropito pynHyBaHHA B MepLUy Yepry y 3B'A3Ky i3 3Ha4YHOIO
pi3HMLEI0 MiXK PO3MiPOM rPOLIOBOI AOMOMOTY (MOLWKOAMXKEHE XKWTO0)
Ta KOMMeHcaLii (3pynHOBaHe XUTIO).

4. Kowtu, nepenbayeHi y lepxaBHomy OrofeTi Ha BU3HaueHi Lini
(20 MinbNOHIB rpMBEHb), OYUEBUOHO € HEMPOMOPLIMHMU WOJO peasb-
Hoi noTpebw.

MiHicTepcTBOM 3 NUTaHb peiHTerpawil TMM4acoBO OKYMOBaHUX Tepu-
Topin YKpaiHu 3 ypaxyBaHHAM Npono3unuin EKcnepTHOI rpynu 3 NnuTaHb
komneHcauii (the Compensation Task Force lead by NRC) po3pobneHo Ta
HanpaBfieHO Ha MOrofXXeHHA 3 NPOPINbHUMM MiHICTEpPCTBaMM 3MiHN Ao [o-
ctaHosn KMY N2947 Big 18 rpyaHa 2013 poKy, AKi CMPAMOBaHi Ha yCyHeHHA
BKasaHMx Heponiki. Y pasi yxsaneHHsa KabiHeTom MiHicTpiB YkpaiHu uux
3MiH, 0CcObWU, AKi BTPATUNIV XKNTNO BHACILOK KOHQIKTY, MOXKYTb OTPUMATK
NPaKTUYHUI MEXaHi3M BUMNATX rPOLLIOBOI KOMMeHcaLil. Pa3omM 3 TUM HaBiTb
y pasi BNpoBag»KeHHA No3acyfoBoi npoLeaypy KOMneHcawii po3rnag cyao-
BMX CNOPIB NPOAOBXMWTb BifirpaBaTv BaXKNMBY POJSib Y BUPILLEHHI MUTaHHA
KOMMeHcaLlii 3a 3pyHOBaHe/3HMLLEHE XXWTO Ta MaHO LMBINbHUX OCi6.

4.8. NpakTnKa cyais WOAO BiAWKOAYBAHHA MOPanbHOI
LUKOAW, 3aBAAHOI XKMTTIO Ta 340POB’10 LIMBINbHUX OCi6
BHaCNifokK 36ponHoro KoH®NiKTy Ha Cxoni YKpaiHu

YnpaBniHHA BepxoBHoro komicapa OpraHizauii O6’egHaHnx Hauin 3
npas noguHu (YBKIT) y 24-i1 [lonosigi wono cityadii 3 npaBamu JIOQUHN
B YKpaiHi, NigroToBneHii 3a pesynsratamv po6otn MoHITOPUHIOBOI Micii
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OOH 3 npaB noguHu B YKpaiHi'"', HaBoAWTb CTaTUCTUYHI AaHi Woao noa-
CbKUX XepTB yHacnigok 36poliHoro KoHNikTy. ¥ camin [Jonosiai 3a3Ha-
YAETbCA, WO AaHi CTOCOBHO »KepTB CepeA LMBINbHOro HaceneHHA MOXyTb
Oy TV 3aHKEHUMI Yepe3 TPYAHOLLi, XapaKTepHi ana cepepoBuLla poboTy,
30KpeMa Yepes BiACYTHICTb JOCTYMNY A0 OKPeMUX reorpadiuyHmnx panoHiB
NPOTArOM NMeBHMX MPOMIXKIB yacy.

«3aranom, 3a Becb nepiof KOHONIKTY, 3 14 KkBiTHA 2014 poky go 15 nu-
cTonapa 2018 poky, YBKIJ1 3adikcyBano 3 020 xepTB cepef LMBiNIbHOrO
HaceneHHs (1 791 yonosik, 1 045 »iHoK, 98 xnonuukis, 49 piByatoki 37 no-
pocnux, una cTaTb HeBifoMa). 3 ypaxyBaHHAM 298 3armbnux nig yac a.ia-
katactpodu penicy MH17 «Manasiiicbkux aBianiHini» 17 nunHa 2014 poky
3arasibHa KiflbKiCTb LMBiNIbHNX 0Ci6, 3arnbnux yepes KOHONIKT, CTaHOBUTb
woHanmeHwe 3 318. 3a ouiHkamu YBKIJ1, 3aranbHa KinbKiCTb MOpaHeHMX
LUMBINbHMX 0Ci6 cTaHOM Ha nucTonag 2018 poky cTaHOBUTHL Big 7 000
[0 9 000 ocib».

3akoHoM YKpaiHu «[1po ocobnumBocTi AepKaBHOT NONITUKY i3 3a6e3-
nevyeHHA AepaBHOro CyBepeHiTeTy YKpaiHM Ha TMMYacOBO OKYMOBaHUX
Teputopiax y [JoHewbKil Ta JlyraHcbKin obnactax» Big 18 ciuHa 2018 poky
BHeCeHO 3MiHM 80 3akoHy YKpaiHu «[1po cTaTyc BeTepaHiB BillHW, rapaHTil
X couianibHOro 3aX1CTY», 30Kpema LLO[i0 BCTaHOBJIEHHA NEBHOIO KOMMeH-
CaTOPHOr0 MexaHi3My CTOCOBHO 0Cib, AKi cTany ocobamu 3 iHBanigHICTIO
BHaC/iJOK NMOPaHeHb Y iHWNX YIWWKOAXEHb 340POB'A, OReP>KaHNX Bif
B1OYXOBMX peyoBUH, HoeNpMNacis i BINCbKOBOro 036pO€EHHA Ha Tepu-
TOpil NpOBeAEHHA aHTUTEPOPUCTUYHOI onepaLil, 3A4iINCHEeHHA 3aXO0AiB i3
3abe3neyeHHs HalioHanbHOI 6e3mneKkn i 060pPOoHU, BiACIYI | CTPUMYyBaHHSA
36ponHoi arpecii Pociicbkoi Oepepauii y JoHeubkKil Ta JlyraHcbKin o6-
nacTax. Y Tol e yac 0yab-AK1xX MmexaHiaMiB KomneHcauii yepes 3arnbenb
LUMBINbHUX OCI6 yHacnifoK 36poiHOro KOHONIKTY cneviasibHUM 3aKOHO-
LaBCTBOM He nepenbayeHo.

Ha BigMiHy Big [OCTaTHBO 06'EMHOI CyOBOI NPaKTUKN CTOCOBHO Bifl-
LIKOZYBaHHA MaHOBOI LUKOAM, MUTaHHA KoMMeHcaLii MopasibHNX 36KTKiB,
3aBAaHUX YLWKOAXKEHHAMM KUTTA Uu 300POB'A, Maixe He pirypye ak npea-
MeT Cy[JOBUX CMOPIB.

3apas3 BOanocA 3HanTV NvLe fekinbKka CyaoBMX CNpaB yKa3aHoI KaTero-
pii. Y Aarin yacTnHi He aHani3yloTbCA CNPaBWY, y AKUX BiAMNOBiAaYem BUCTYNae

101 URL: https://www.ohchr.org/Documents/Countries/UA/24thReportUkraineAugust_November2018_UKRANIAN.pdf.
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KOHKpeTHa ¢i3nyHa un topuamnyHa ocoba, a nuLue Ti, B AKUX NO30BHI 3as8BU
nofaHi UMBiNbHUMM ocobamu 10 BigMoOBiAaYa-AepKaBu.

binbLlwicTb i3 TakMx cnpas BCe We nepebyBaoTb Ha PO3rnsAi B cygax
nepLUOol YM anenAuinHOT iHCTaHLl; KinbKa — Ha po3rnagi BepxosHoro Cyay,
OCTAaTOUYHUX BUCHOBKIB LLOJO AKX HUM LLie He 3pobneHo’*,

O6cmasuHuU nepwoi cnpasu NosA2aloMe y makomy: YOSTOBIK NMO3UBaYKU
nomep yHacnigoK NopaHeHHs, 3aBAaHOro NpeAcTaBHNKOM NPaBOOXOPOH-
HOro opraHy ocob6nMBOro NPU3HaYeHHA B OQHOMY 3 HaCeNeHVX NYHKTIB
no6nusy niHii po3mekyBaHHA. BUHHY 0coby 3acy»KeHO BUPOKOM, LLO Ha-
6paB 3aKOHHOI CKN.

Mo3mBauka 3BepHynach i3 LMBINbHYM MO30BOM [0 AepaBy YKpaiHu
B 0c06i [onoBHOro ynpasniHHA [JepxaBHoi KazHauencbKoi cy6u Ykpai-
HK o6nacTi Ta JlikeigauinHoi komicii fonoBHoro ynpaeniHHA MiHicTepcTBa
BHYTPILIHIX cnpaB YKpaiHM obnacTi npo BigwKoAyBaHHA MaTepianbHOT
Ta MOpasibHOI WKoAMN.

3 ornAgy Ha CUCTEMHUI aHani3 Hopm ctaTten 1174, 1176 LusinbHoro
KopeKkcy YKpaiHu, BUCHOBKIB, BUK/aAeHMX y nocTtaHoBi lNneHymy Bepxos-
Horo Cyay YkpaiHu «[1po cyfoBy NpakTuKy B Cnpasax Npo BiALKOAYBaH-
HA MOpasnbHOI (HemalnHOBOI) WKoam» Big 31 6epe3HA 1995 poky N24 Ta
noctaHoBi BepxosHoro Cyny YkpaiHu Big 25 TpaBHA 2016 poky y cnpasi
N2 6-440uc16, cyan nepLuoi Ta anenAuiHol iIHCTaHLiN SiWAn BUCHOBKIB,
o «nonoxkeHHA cTatTi 1207 UK YkpaiHu, Aknmun perynioetbca 0608’a30K
[eprKaBu BiLLIKOAYBATU LWWKOAY, 3aBAaHY KaliLTBOM, iHLUUM YLUKOAMEHHAM
300poB'st abo CMepTIO BHACNIJOK 3/104UHY, 8O NPaBOBIAHOCKH CTOPIH, WO
BMMNMIMBAIOTb i3 BCTAHOB/IEHNX 0OCTaBMH CMPaBK, 3aCTOCYBaHHIO He nif-
NAratoTb.

Takox, 3af,0BONbHAYM MO30BHI BUMOTU NPO BifLWKOAYBaHHA MOparib-
HOI WKoAW, Cya nepLuUoi iIHCTaHLil 3aCTOCyBaB A0 NPaBOBIAHOCUH CTOPIH
NonokeHHaA ctaten 23, 1168 yactuHm 2, 1174 LIK Ykpainn. Ockinbkn BHaci-
[OK BUMHEHWX NifJ Yac BUKOHAHHA CNy»K60BUX 060B'A3KIB NpefCcTaBHUKOM
BNagn — pAZOBMM MiniLii, 4i, NPOTMNPABHICTb AKMX OyNa BCTAaHOB/IEHA
BMPOKOM CyAly, «no3rBayka 6€3CyMHiBHO 3a3Hana CUAbHUX Ta TPUBAINX
OYLIEBHMX CTPaxAaHb, Lo 6ynv NOB'A3aHi 3 panToBOto BTPaTo 6/1M3bKOT

102 Tepecnigytoun, HaCKiNbK Lie MOXANBO, LA 3aXUCTy NPUBATHOCTI 0Ci6, AKI € NO3MBaYaMI Y 3a3HaueHuX CnpaBax,
HOMepU CNpaB He HaBOAATHCA.
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MOAVHN, BUXOAAYN 3 BUMOT PO3YMHOCTI Ta CNpaBeAnMBOCTi, 3aCTOCY-
BaBLUM HAaYKOBO OOI'PYHTOBAHY METOAUKY, MICLLIEBUN CyA 3 HAaBeLEHHAM
y TeKCTi CBOroO pilleHHA BifMoBiAHMX PO3paxyHKiB Ta MOTUBIB, BU3HaUNB
OCTaTOUYHMI PO3MIP rPOLLOBOrO BiALLIKOAYBAHHSA, WO NiANAra€ CTATHEHHIO
3 lepKaBu».

O6cmasuHu Opy20i cnpasu nosifg2arome y makomy: BHacnifoK apTu-
nepincbKoro o06CTpiny LMBIiNbHUX 06'€KTIB 3arMHyna HeMOBHOMITHA AOY-
Ka nosusaya. [To3nBaya BM3HAHO NOTEPNINIUM Y KpUMiHaNbHIN cnpasi,
NopyLLEeHin 3a yacTuHoto 3 cTaTTi 258 KpuMmiHanbHOro Kogekcy YkpaiHu.

MNo3mBay yKasye Ha Te, Lo NPOTArOM KiflbKOX POKIB AepxaBa YKpaiHa
He 3abe3neynnia HanexHOro pPo3cifyBaHHA CKOEHOTO 3/10UUHY, BCTa-
HOBJIEHHSA BUHHMX OCi6, Yepes Lo No31Bay He MA€E MOXUBOCTI CTATHYTU
3aBfaHy IOMy MoOpasibHY LKOAY 3 BUHHUX OCiO, TOMY BUMYLLUEHWIA 3BEp-
HYTUCA JO CyAy 3 NO30BOM [0 BiANOBiAauiB Npo BiALLKOAYBaHHA MOpab-
HOI LWKOAMW, 3anofifHOT TePOPUCTUYHUM aKTOM, L0 Npu3BiB o 3arnbeni
¢di3nyHoi ocobw.

PilweHHAM cygy nepLioi iHCTaHUil B 3a0BOME€HHI NO30BY BiMOB/IEHO.
HaTtomicTb anenauinHnm Cynom 3a3HayeHe pillleHHA CKacoBaHe Ta nocTa-
HOBJIEHE HOBE, IKMM YaCTKOBO 3aJ0BOJIEHO NMO30BHI BUMOTU.

Y piweHHi anenAuinH1N Cyh aHaniye HOPMM YAHHOIO 3aKOHOAABCTBA
Ta NOCUNAETLCA Ha NPaKTUKY €BPONENCbKOro cyay: «yctaneHa npakTuka
€BpONencbLKOro Cyay 3 Npas NOAMHN YITKO BU3HAYaE, Wwo ctatta 2 Kox-
BeHLiT 3000B'A3y€ fiep>kaBy He nuLwe yTPUMYBATUCh Bif YMUCHOTO UM He-
3aKOHHOTIO M036aBNEHHS XXNTTA, a 1 BXXMBaTW HAJIEXKHMX 3aX0AiB AJ1A TOro,
W06 3aXUCTUTU XKUTTA TUX, XTO 3HAXOAUTLCA Mif X OPUCAMKLIE (MyHKT 32
piweHHaA y cnpaBi «flopoBeHKn Ta byrapa npoTn YkpaiHuny» (Gorovenky and
Bugara v. Ukraine).

[incHo, cynom KOHCTaToBaHO $aKT, WO Ha MOTOYHUI MOMEHT BifjCyTHE
cneujianbHe 3aKOHOAABCTBO LLOAO MeXaHi3My BifLLuKOAyBaHHA LUKOAM 3a 06-
CTaBWH, Y AKUX NepebyBa€e No3rBay, 0OfHakK 3a3HAYAETbCA WO «MOCUNAHHSA
Cyfy nepLuoi iHCTaHUIT Ha Te, WO Ha Yac po3rnAgy cnpasu Aepxasa YKpaiHa
He NPUNHANA BiANOBIAHMI 3aKOH, AK Lie nepefnbayeHo 3akKoHOM YKpaiHu
«Mpo 60poTbbY 3 TEPOPU3MOM», Ha MiACTaBI AKOro nepenbdavaeTbCs Npo-
Leaypa BUMIaT KOMMeEHcaLii MopasibHOI LWWKOAW poamnyam 3armbnux sig
TEPOPUCTUYHIX aKTiB, HE € OBI'PYHTOBaHNMY.
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Takox cyom aHani3yeTbcA cMTyaLia no3nBayva Ha NpeamMeT rapaHTy-
BaHHs MpaBsa, nepefbayeHoro ctaTreto 13 KoHBeHL;i.

30KpeMa, Cyf akLieHTYe yBary Ha no3uuii €BponencbKoro Cyay CToCoB-
HO NofibHMX 06cTaBuH: «Mpu LboMy y NYHKTI 82 piweHHa ECMNJTy cnpasi
«PuicoBcbkun npotn Ykpainn» (Rysovsky v. Ukraine) 3a3HaueHo, Lo cTat-
TA 13 KoHBeHLii rapaHTye HaABHICTb Ha HaLioHanbHOMY piBHi 3acoby
IOPVANYHOrO 3aXMCTy AN 3abe3neyeHHs JOTPYMaHHA CYTi KOHBEHLNHKX
npas i ceobop, y AKil 61 Gopmi BOHW He 3aKpintoBannCh y HalioHanbHOMY
npasonopaaky. Ocoba Ha NPaKTMLi NOBMHHA MaT! MOXKNIMBICTb CKOPUCTa-
TUCb edpeKTUBHMMY 3acobamu 3axmCTy, TO6TO 3acobamu, Aki 6 3anobirnm
BUMHEHHIO MOPYLUEHb YK iX NPOAOBKEHHI0 260 3abe3neunnm 3aaBHUKY
BiANOBiAHE BiALIKOAYBAHHA.

3a Takmx 06CTaBVH Koneria cypais anenauiniHoro cyny AOXOAUTb BU-
CHOBKY, L0 BifCYTHICTb Ha HaLiOHaNbHOMY PiBHi edeKTMBHOro 3acoby
IOPULMNYHOIO 3aXUCTY AJ1A 3a0e3neyeHHsA JOTPUMAHHA CYTi KOHBEHLiMHNX
npaB He MoXe OyTV NepeLlKogo B peanidaLii 0coboto Takux npas Ta
csobop.

[HWKMK cnoBamu, BIACYTHICTb BiANOBIAHOrO «MpoLieAypPHOro» 3aKoHy
He MoXe 6yTK NepeLlKogoto B 3aXMCTi NpaB No3nBaya WoA0 OTPUMAHHSA
BifLLUKOAYyBaHHA MOpanbHOI LWKOAW Bif AeprkaBu Ha niactasi ctatTi 19 3a-
KOHY YKpaiHu «[1po 60poTbby 3 TEpOpr3MOMY.

3a3HaueHi aprymeHTV Cygom 6yno TakoX JOMOBHEHO i3 MOCUSIAHHAM
Ha piweHHA €CMJ y cnpasi «Keuko npoTn YkpaiHu» (Kechko v. Ukraine)
Ta «<byppos npotu Pocii» (Burdov v. Russia), y Akux €Bponencbkuin cyn
He NPUINHAB apryMeHT ypaay WoAo OloaKeTHNX acUrHyBaHb, OCKINbKY
OpraHu fep>aBHOI BNaAn He MOXKYTb MOCUIATUCA Ha BIACYTHICTb KOWTIB
AK Ha MPUYNHY HEBMKOHAHHA CBOIX 3060B'A3aHb.

4.9.MNpaKTrKa CyAiB Woao BCTAaHOBNEHHA GaKTiB,
LLLO MaloTb lOPUANYHE 3HAYEHHS

OKpemy KaTeropito CTaHOBMATb CMPaBK, Y AKUX 3aABHUKMN — BHYTpILL-
HbO NepemilleHi 0coby NPOCATb CYA YCTAHOBUTY OPUANYHUIA GAKT — iX
BMMYLLUEHEe rnepecefnieHHA 3 TMMYacoBO OKYNOBAHUX YaCTUH TePUTOPIi
[ooHeubkoi Ta JlyraHcbKoi obnacTen YKpaiHu came y 3B'A3KY i3 arpecieto
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Pocincbkoi ®efepadii npoTun YKpaiHu Ta okynauieto Pociricbkoto Oepepadito
YyacTuH TepuTopii [JoHeLbKoi Ta JlyraHcbKoi obnacTtein YkpaiHu. Mpobnema-
TUYHICTb TaKNX CUTYyaLill monsArana B TOMy, WO B OTPUMAHUX HUMW LOBIf-
Kax Mpo CTaTyC BHYTPILUHbO NepeMiLleHOT 0cobU B opraHax coLianbHOro
3axMCTy NocsiguyBaBca nuwe GakT HaABHOCTI B HMX LibOro CTaTycy, ane
npu LbOMY He BCTaHOBJIEHO MPUYMHK TaKOro nepeceneHHs. Y 3B'A3Ky i3
LM 3asiBHMK BBaXKa€ 3a HeOOXigHe 3BepHYTUCA A0 Cyay A8 BCTAHOBNEHHS
baKTy BUMYLLEHOrO nepecenieHHA BHAcNifoK came 36poliHoi arpecii Po-
cincbkoi Pegepadii npotn YKpaiHu, agxe iHWOro nopsaaKy BCTaHOBNEHHSA
LbOro PUANYHOIo GpaKTy 3aKOHOLABCTBOM YKpaiHM He nepefbayeHo.
MeToto BCTaHOBNEHHA Takoro GakTy € BU3HAUEHHs CTATyCy 3asBHMKA AK
ocobu, Aka nepebysac nig 3axuctom KoHBeHLiT NPo 3aXMCT LUMBINbHOMO
HaceneHHsA Nifg vac BiHW Bif, 12 cepriHA 1949 poky (KepTBU — NOTepninoro
Bifl Mi>kHapOAHOro 36PONHOIO KOHMAIKTY), O 00YMOBIIOE BUHVKHEHHSA
npaB Ta 060B'A3KIB, NepefbayeHmnx Li€to KOHBEHLUiE, iHWINMM HOpMamMK
HaLioOHaNIbHOro Ta Mi>KHapOAHOro npaska.

Taki cnpaBm yKpaiHCbKi Cyam novanu po3rnagat 3 KiHua 2015 poky.
Y 6inbwocTi cnpaB yKpaiHCbKUMYK Cyfamu TaKi 3asBU BHYTPILWHbO nepe-
MileHnx oci6 6yno 3agosoneHo. Cyam BUKOPUCTOBYBanu Takunin cnocio
aprymeHTauii. Mo-neplue, cyan BuxogAaTb i3 Toro, wo dbaktn 36porHoi
(BincbkoBoi) arpecii Pocincbkoi Oepepadii BigHOCHO YKpaiHu, okynauii
yacTvHU TepuTopii JlyraHcbkoi Ta [JoHeLbKoT 0651acTeli € 3aranbHOBIZOMY-
MU, @ TOMY He MignAralTb AOKa3yBaHHIO 3rigHO 3 npunucamn LmsinbHoro
npouecyanbHOro Koaekcy YkpaiHu. MpoaHanisyBaswwm o6CTaBUHN Ta [o-
KasW, WO MiCTATbCA B HOPMaX Mi>KHapOAHOro Ta HalioOHaNbHOrO 3aKOHO-
[JaBCTBa, OMNOBIAAX MiXXKHAaPOAHMX OpraHisaLin, 3aaBax nigepis Aepxas Ta
MI>KHapOZHWX OpraHi3auii, Cyam fOXoAAaTb BUCHOBKY, O HAaCiAKOM came
36poliHoi arpecii Pocincbkoi Oepepalii cTana oKkynawis yacTHy Teputopil
[oHeLbKoi Ta JlyraHCbKoi 0651acTel, Lo, 30Kpema, CpUUMHUN0 BHYTPILL-
HbO NepemilLeH1X 3aABHIKIB Y cnpasax YKpaiHu. [lani cyan BCTaHOBNIOKOTb,
LLIO pe3y/bTaToOM POCINCbKoi 36PONHOI arpecii € BTpaTta 3asaBHUKaMU XWUTNa,
Hapii Ha MOBEPHEHHA JOAOMY, MOXMBOCTI NMIaHyBaTV CBOE MalbyTHE,
BiIbHOIO CMifIKyBaHHSA i3 APY3AMU Ta poAMYamMK, Hanarog»KeHoro nobyTy,
a TaKOX MOXIMBOCTI 3aiMaTMCb CBOEIO yntobneHot cnpasoto. Lie nae
nigcTaBu Cygam AiNTy BUCHOBKY MpPO Te, WO 3aABHUKN Nepecenmnmch i3
TMIMUYACOBO OKYMOBAHUX TEPUTOPIN 3aN1A YHUKHEHHSA 3arpo3u XNUTTHO,
3[10pOB't0, CBO6OAI, HACUNBbHULBKI BTPaTi IpOMaAsaHCTBA, 0COOUCTIM Mpa-
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BaM Ha cBO6OY NepecyBaHHs, BUPaXKeHHs AYMKU, MaliHOBIX MpaB BilbHO-
ro BOJIOAIHHA, PO3NOPALMKEHHSA Ta KOPUCTYBaHHA MaliHOM, MPaB Ha NpaLo
Ta 3aXUCT, WO YMOXNMBIIIOE BCTAHOBNEHHA lOpnAnYHOro GpakTy, Npo AKi
NPOCATb 3aABHMKN 33719 KOPUCTYBaHHA 3aXMCTOM KOHBEHLiT Npo 3axumcT
LMBISIbHOrO HaceneHHaA Nig vac BinHW Bif, 12 cepriHA 1949 poky. Lle, y cBoto
yepry, 06yMOBJIOE BUHNKHEHHA MpaB Ta 060B’A3KiB, NnepefbayeHnx Liet
KoHBeHLUi€l, iHWNUMM HOpMaMn HaLiOHaNbHOIO Ta MiXKHAaPOZ4HOIO NPaBa;
CyA BBaXKae, Lo NojaHa 3aaBa nianarae 3a0BONEHH0' S,

BinmoBW B 3a0BONIEHHI NOAIGHMX 3aAB Manu MicLie B MeHLW HixK 5%
BMMAAKIB. Y UMX BUNaAKax cyau CTaBuan Mif CYMHIB He GpakTUuHi 0b6cTa-
BWHW BHYTPILIHbOIO NepeMilleHHA Ta NOro NpuYKrH, a came niacygHicTb
TaKux cnpas cygam. Tak, y pileHHi CNoB'AHCbKOro MiCbKPanoHHOro cyay
[JoHeubKoi obnacTi Big 22 ceprnHA 2017 poKy BigMOBY y 3aJ0BOJSIEHHI TaKOT
3afBM aprymeHTyBaB TUM, L0 BUAAHA 3aABHULi YNpaBniiHHAM coLianbHOro
3aXUCTY HaceNeHHsA BUKOHKOMY PaliOHHOT iIepKaBHOI aAMiHiCTpaLii JoBigKa
Npo B3ATTA Ha 00K BHYTPILLHbO NepeMiLLeHOT 0COOU IPYHTYETLCA Ha MNo-
NOXKeHHAX 3aKoHy YKkpaiHu «[1po 3abe3neyeHHs npas i cBO60A rpoMagsaH Ta
NPaBOBUI PEXKNUM Ha TMYACOBO OKYMOBaHil TepuTopil YKpaiHu», y CTaTTi 2
AKOro YiTKO BKa3aHo, WO Liel 3aKoH BU3HAYa€E cTaTyc Teputopii YKpaiHu,
TUMYaCOBO OKYMOBaHOI BHaCNiAOK 36poliHoi arpecii Pociicbkoi Oepepalii
Ta BCTAHOBJIOE OCOOMBUIN MPABOBUN PEXMM Ha Uil TepUTOpIi, BU3HaYae
0Co6NMBOCTI OAEPKAHHA Ta 3aXMCTY NpaB i cBOGOA NOAVHN i rpomaas-
HuHa. Lle, Ha oyMKy Cyaly, aBTOMaTUUYHO O3HAYaE, WO BKa3aHNN 3aKOH YiTKO
BM3HAYaE, O NepeMilLleHHA 0Cib, Ha AKMX NOLIMPIOETLCA 3aKOH, NMOB'A3aHe
i3 pakTom 36poiHoi arpecii Pocii'®. Okpim Toro, Cya He NPUIHAB A0 yBaru
[LOBOAM 3asABHNL NPO Te, L0 METOK BCTAHOBNEHHA IOPUAMYHOTO GaKTy €
HabyTTA Heto cTaTycy ocobu, AKka nepebysac nig 3axmctom KoHseHuii OOH
NpPOo 3axXM1CT UUBINIbHOTO HaceNleHHA Nif vac BirHM Big 12 cepnHa 1949 poky.

CnoB’AHCbKUI MicbKpaoHHWIA cya [oHelbKoT 0bnacTi po3tnymaums
L0 cuTyaLito Takum YnHom, Wwo KoHseHuia OOH npo 3axmcT uuBinbHOro
HaceneHHA nig vac BivHM Big 12 cepnHA 1949 poKy NoLWMpPIOE CBOIO Aito
Ha NeBHY 0COOy He Y 3B'A3KY 3 HAaABHICTIO Y L€l 0COBM CYA0BOrO pilleHHA
NpPo BCTaHOBJIEHHA GaKTy arpecii iHWOI fepKaBK, AK NOMUTKOBO BBaXKae

103 PiwenHa LleByeHkiBcbkoro paiioHHoro cypy M. Kuesa Big 9 cepnua 2017 poky N°761/2812/17. URL: http:/
www.reyestr.court.gov.ua/Review/68318940?fhclid=IwAR2vuLtoSpesnHA4kvGWBp1LISR83xbrcKhFuT7XfDO0EXvg)
LsP87yodXE.

104 PiweHHa CnoB'aHcbKoro MicbkpaiioHoro cyay JloHewpbkoi obnacti Big 22 cepnHa 2017 poky N 243/7029/17. URL:
http://www.reyestr.court.gov.ua/Review/68474938.
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3aABHMUA, a Y 3B'A3KY 3 TUM, WO AaHa ocoba nignagae nig o3Hakum oco-
61, NnepenbayeHi ctatTelo 4 KoHBeHLT, Aka nepebyBae Nif 3aX1CTOM L€l
KoHBeHLUii, To6To aBTOMATUYHO. YXBanoto AnenauiiHoro cyay [loHeLbKoi
o6nacTi Big 11 »oBTHA 2017 pOKy pilleHHs cyay nepLuoi iHCTaHuii 3anu-
WweHo 6e3 3miH. 17 KBiTHA 2018 poky KacauiliHnii UMBINbHUIA cyg y cKnagi
BepxosHoro Cyay 3af0BONbHMB KacauiiHy CKapry 3asBHMKa, CKaCyBaBLN
pilleHHA cyay nepLuoi Ta anenAuinHoi iHcTaHUin. MNo-nepue, KacauinHun
UMBINbHWI Cy[ 3BEPHYB yBary Ha MOMUIKOBE TIyMaueHHsA CyJOM nepLuoi
iHCTaHUiT 3akoHy YKpaiHu «[1po 3abe3neueHHA NpaB i cBo6oA BHYTPILLHbO
nepemileHnx ocib»: aHasni3 NoNoXeHb 3aKOHY NPO Te, WO MifcTaBaMu BHY-
TPILHbOrO NepeMiLLeHHA 0Cib Ha TepuUTopil YKpaiHM MoxKe By Ty He TinbKin
36poliHa arpecis, ane i 30ponHMit KOHOIKT, TMMYACcoBa OKyMaLif, MOBCIOAHI
NPOABUN HACUTbCTBA Ta HAA3BUYAMHI CUTYaLil NPUPOAHOMO UM TEXHOF€HHO-
ro xapakTepy. Kpim Toro, 3a 3micTom BCTaHOBIEHOT 3aKOHOM hOpMM JOBIKM
NpPOo B3ATTA Ha 061K BHYTPILLHBbO NepeMilleHoi 0cobu He NepeabavaeTbCA
BHECEHHA [0 Hel BiJOMOCTEN NPO NPUUYMHY NepeMilleHHA 0cobu 3 Micus
CBOrO NOCTIMHOrO NPOXMBaHHA. Y 3B’A3KY i3 LM X04a NofoXeHHAMN 3a-
KOHY He nepenbayeHo NopAAKyY NiATBEPAKEHHSA | BCTaHOBMEHHA GaKTy Ha-
ABHOCTI 30POMHOIO KOHPNIKTY ab0 TMMUYacoBOI OKynaLii Teputopii YKpaiHuy,
NpoTe BiH He BMKJTIOYAE MOXJIIMBICTb 3B€PHEHHA BHYTPILLHbO MepeMilleHol
0cobu o cyay ANnA BCTaHOBNEHHA KOHKPETHOT MPUYMHIM BHYTPILLHBOTO
nepemilleHHs.

Ha o6rpyHTYBaHHA BaX/IMBOCTi CYOBOrO 3aXMCTy NpaB BHYTPIWHbO
nepemiweHmx ocib KacauiiHuii UMBINbHWIA CyA Haragas NpPo NO3UTUBHI
3060B'A3aHHA AepxaB y cdepi npas NOANHN, AKI BUNAMBaOTb 3i cTaTTi 1
KoHBeHLUiT i AKi nepen6avaloTb BXUTTA AepKaBamu HaNeXHMX 3axo[iB
AnA 3abe3neyeHHA JOTPMMaHHA Taknx NpaBs i cB0OOA Ha CBOIN TepuTopii.
Cyn nocnasca Ha piweHHa €CIJ1, B AKUX BUKNageHi Lji OCHOBOMOMNOXHi
ANA PO3yMiHHA Npas NIOANHY B YMOBAX BHYTPILIHbOrO nepemileHHsA no-
3uLii, a came Ha cnpaBu «lnawky Ta iHwi npotn Mongosu Ta Pocii» (Ilascu
and others v. Moldova and Russia) Big 8 nunHa 2004 poky, «CaprcaH npoTu
AzepbaingxaHy» (Sargsyan v. Azerbaijan) Biz 16 uepBHA 2015 poky, «KaTaH
Ta iHWi npoTun Pecny6nikn Mongosa Ta Pocii» (Catan and others v. Moldova
Republic and Russia) Big 19 xoBTHA 2012 poky. Cya TakoX 3BepHYyB yBary
Ha Te, Wwo npaktuka €CMNJT cborogHi cToiTb Ha TOMY, LLO Yy BUNaAKax, Konu
fepaBa no3baBneHa MOXKINBOCTI 34iCHIOBATU Blafly Ha YacCTWHI CBOET
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KOHaHHAM NMO3UTMBHYKX 3060B's13aHb, AKi CTOCYIOTbCA 3aX0fiB, He0bXigHMX
ANA BifHOBNEHHA KOHTPOIO (AK BUPArKeHHA CBOEI lOpUCAVKLIT) Hag Bif-
MOBIZHOIO TEPUTOPIELD, @ TAKOXK 3aX0AiB i3 3abe3rneyeHHs NoBaru 4o 0co-
6UCTUX NPaB 3aABHKKA. 3BaXatouy Ha Lie, @ TaKOXK Ha CYTb BMMOT 3aABHUKa,
BCTAHOBJIEHHA OpUANYHOro GaKTy 3a pilleHHsAM cypy 6e3nocepeHbo
NOPOLKYE NEBHI PUANYHI HacNiaKK, TOOTO Bif BCTaHOBNEHHA daKTy 3a-
neXaTb BUHUKHEHHS, 3MiHa ab0 NPUNMUHEHHA 0COOUCTMX NPaB rPoMaasiH —
y AAaHOMY BUMaZKy NAETbCA MPO MOXKNBICTb BM3HAHHA 3aABHUKa 0C06010,
AKa 3HaxoauTbcA nig 3axuctom KoHseHuii OOH npo 3axmcT unBinbHOro
HacesieHHA nig vac BiNHW Big 12 cepniHA 1949 poky'®.

TakoX 3HayHa YacTUHa CAPaB Yy MeXKax LMBINIbHOT OPUCANKLIT CTOCY-
€TbCA BCTAHOBJIEHHsA PaKTiB HApOAXKeHHA Ta cmepTi. Cnig BiA3HaAUMTW, WO
Yyepes BigNoBigHi 3MiHK Ao LlnBinbHOro npouecyanbHOro Kogekcy YKpaiHu
3 2016 poky cnpocTuniaca npoueaypa BM3HaHHA GaKTiB HAPOAXKEHHA Ta
CMepTi Ha TMYaCcOBO OKYMOBaHNX TepuUTopiAX YKpaiHW. Y UnHHin ctaTTi 317
«OcobnMBOCTI NPOBagXKEHHSA Y CripaBax NPOo BCTAHOBMEHHA GaKTy Hapo-
IKeHHA abo cmepTi 0cobM Ha TUMYaCOBO OKYMOBaHi Teputopii YkpaiHu»
UMK npAmo 3a3HayeHo, Wo TaKi CnpaBu po3rnAfaTbCA HEBIAKNAAHO 3
MOMEHTY HaAXO[>KeHHA BiANOBIAHOI 3aABM A0 CyAy, a YXBaseHi Cyaom
pilIeHHs NignAralTb HeranHOMy BUKOHaHHIO, TOOTO KOMiA CYyA0BOro pilleH-
HA HeBiAKNagHO HaACUIAETbCA CYyAOM 0 OpraHy Aep»KaBHOI peecTpadii
aKTiB LUMBINIbHOrO CTaHy 3a MicLeM yXBasleHHA pilleHHA ANA gep*KaBHOT
peecTpallii HapoaXeHHst abo cMepTi 0cobu. Taka npoueaypa NO3UTUBHO
BMJINBAE Ha ONEPATUBHICTb BUPILLEHHA CNpPaB: NAETbCA NPO BiAKPUTTA
NPOBaAMXeHHsA, NPU3HaYeHHA Crpasn A0 PO3rNALY Ta BUHECEHHA pilleHHA
no cyTi ynpoaoBXK fHA',

Y MeHWin Mipi 3'ABNAOTLCA CrIpaBu, AKi MOB’A3aHI 3i BCTAHOBJIEHHAM
iHWWNX, He nepeabaveHnx LMK YKpainu, ¢pakTis, WO MaloTb opUaNYHE 3Ha-
YeHHA ANA 3aABHUKIB. TaK, B OA4HIN 3i cNpaB cyf 3af0BOJSIbHMB KTOMOTaHHA
3aABHMKA NPO BCTaHOBNEHHA GaKTy TOro, WO BiH € iHBaNioM, OCKiIbKM
yepes 3HaXOOKEHHA JOKYMEHTIB 3aABHUKA, L0 NiATBEPAKYOTb MOro iHBa-
NiAHICTb, Ha HENIAKOHTPOMNbHIN TEPUTOPIT YHEMOXKINBIIIOETLCA 3[iNCHEHHA
HUM CoLiaNbHYX NPaB, a iHLWM CNoCco60oM 3abe3MneynTi CBOI coLianbHi Npa-
Ba, KPiM BCTaHOBNEHHSA GaKTy HAABHOCTI B 3aABHMKa iHBaNigHOCTI, HEMaE.

105 PiwenHa Kacauiitoro uuinbHoro cypy Big 17 kBitHa 2018 poky N2243/7029/17. URL: http://www.reyestr.court.
gov.ua/Review/73408726.
106 .., Hanpuknap: URL: http://www.reyestr.court.gov.ua.
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BcTaHOBMEHHS X AaHOro GpakTy Ma€ AJj1a 3asaBHMKA OPUANYHE 3HAYEHHS,
OCKINbKM Bif] LIbOrO 3aNeXnTb BUHUKHEHHSA 0COBUCTUX MaliHOBMX NpaB'?’.

Takum ynHOM, 3 OornAgdy Ha HaBedeHWI aHani3 HalioHaNbHOI CyaoBOI
NPAaKTVKN BOAYAETLCA AOLINbHUM BXUTTA NPUHANMHI TaKUX 3aXO0AiB:

1. BupobneHHs yHidikoBaHMX NiaXOAIB Ta ycTaneHol NpakTuKn Bep-
xoBHoro Cyay i BiANOBiAHO CyAiB NepLUoi Ta anenAuinHOl iHCTaHLiN Woao
AAMIHICTPATMBHMX CMOPIB CTOCOBHO MEHCIHMX BUMAT ocobam, Aki
6ynu 3apeecTpoBaHi OTPUMyBaYamu NEHCIHUX BUNAT Ha TePUTOPIAX,
AKi Hapasi € TMMYaCcOBO OKYNOBAHUMW, Ta NEPEECTPYBANINC Y OpraHax
MNeHcinHoro doHay YKpaiHu Ha NigKOHTPONbHIN Ypagy Teputopii, ogHaK
Npv LbOMY He € BHYTPILUHbO NepemilleHnMn ocobamm (AK WO[O THX
0ci6, AKi 3MiHUNW peecTpaLlito MiCLA NPOXMBaHHA, TaK i WOAO OCib, AKi
B OCHOBHOMY MPOXKMBaKTb Ha TUMYaCOBO OKYMOBaHil TepuTopii).

2. O®opmynioBaHHA BepxosHum Cynom npaBoBOi NO3ULii CTOCOBHO
Cnpas WoAo NPUNMHEHHA NeHCIHMX BUNaT ocobam, AKi Bynn 3apee-
CTPOBaHi OTPUMYyBaYaMm NEHCIMHNX BUNAT Ha TepUTOPIAX, AKI Hapasi
€ TIMYaCcOBO OKYMOBaHUMM, Ta He NepeeCcTpyBanunch y opraHax lex-
cinHoro poHay YKpaiHu Ha NiKOHTPONbHI Ypaay TepuTopii, 30Kpema
3a 00CTaBVH, KONV BiANOBiAHI TepuTOpianbHi ynpaBniHHA MNeHcinHoro
doHay YKpaiHy nepemicTUnmnch Ta 3LiNCHUAN NepepeecTpaLiio Ha nig-
KOHTPObHIN YpAagy TepuTopii.

3. BxXuTTA 3axois Wono NpuwBKAWeHHA po3rnagy BepxoBHum
Cypom KacauiHUX CKapr y cnpasax, MOB'A3aHNX 3 MPUMNHEHHAM MNeH-
CiIHWX Yu couianbHKX BUMAT, 0COBMMBO TUX, AKi Oyno HanpaBneHo we
[0 noyaTky GyHKLiOHyBaHHA HOBOCTBOpeHoro BepxosHoro Cygy i Aki,
TakuM YMHOM, NepebyBaloTb Ha PO3rNALi B Cyhi KacaliHOT iHCcTaHUiT
BXe 6111M3bKOo [BOX i HinbLue pokiB.

4. 3piNCHEeHHA aHanisy NPakTUKK 3aCTOCyBaHHA CyAaMn B aMiHi-
CTPaTMBHKMX CripaBax 3060B'A3aHHA Cy6'eKTa BNafHNX MOBHOBAXeEHD,
He Ha KOPUCTb AKOrO yXBaneHe CyA0Be PilleHHs, NoJaHHA 3BiTy NPO BU-
KOHaHHs Cy[0BOro pilleHHs. 3a pe3ynsTaTamu aHanisy cnig obrosoputn
LIAXU JOCATHEHHA NMO3UTUBHUX 3MiH CTOCOBHO BMKOHAHHA pPilleHb
cyniB, 30Kpema, 3 nNpeacTaBHUKamy [lep>kaBHOT BUKOHaBYOT Cly»Kowu,
MeHcitHoro ¢poHay, MiHicTepcTBa coLianbHOT NOAITUKM.
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5. BupobneHHs yHidikoBaHOro nigxogdy 4o BUPiLLEHHA CNopiB, MOB's-
3aHUX i3 BifWKOQYBaHHAM LUKOAM, 3aNOAIAHOT »KMUTTIO, 340POB’I0 Ta
MaliHy 0cCi6 BHacnifok 60MoBMX Al

6. CnpuAHHA BMBYEHHIO Ta 3aCTOCYBaHHIO CyAaMm NPakTuKn €Bpo-
NecbKOro cyay 3 Npas JSIAMHN BiIHOCHO CNPaB Y KOHTEKCTi 36pONHIX
KOHONIKTIB Ta NUTaHb TepUTOPianbHOI OPUCAMKLT, 3ayyatoum O TaKnx
3axofiB NPOBIJHNX EBPOMENCHKNX eKCNePTiB i3 BiANOBIAHNX CTaHAAPTIB
Pagun €sponu.

7. 3abe3neyeHHs, HaCKINbKY Lie MOXMBO, iHGOPMYBaHHA rpoMagsaH
Npo JiANbHICTb CyAiB i NpoLeaypy 3BepHEHHA A0 CyflY, @ TAKOX HaJaHHA
6e30n1aTHOI BTOPUHHOT NPaBOBOi AOMOMOT M.
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Hopatok 1. PekomeHgauii iHCTUTYLin Pagn €sponu
LWoAO0 NpaB BHYTPILWHbO NepeMilleHnx ocid

PekomeHpauis Rec (2006) 6 KomiteTy miHicTpiB
Pagn EBponu gep:kaBam-4ieHam
LWOAO0 BHYTPILWHbO NepemilleHux ocié

(YxBaneHo KomiteTom MiHicTpiB Pagu €sponu
Ha 961-My 3aciiaHHi 3aCTYNHUKIB MiHICTPiB 5 KBITHA 2006 poKy)'®

KomiTeT miHicTpiB, BianosigHo go nonoxeHb ctatTi 15. b CratyTty Pagm €sponu,

Haragytouu, Lo OAHMMY i3 OCHOBHMX 3aBAaHb Paay €Bponu € 36epexkeHHs Ta
niATpYMKa Npas IIOANHM 33414 6nara KoXKHoro B €poni;

BPaxoBYOUW, WO BeNMKa KinbKiCTb rpomMagaH aepxas-uneHis Pagu €sponu
He MoXe y MOBHI Mipi CKOpUCTaTUCA CBOIMW NpaBamu, TOMY LLO BOHW 3MyLUEHi
3anuwaTy cBoi 6yAMHKM abo MicLA MOCTINHOMO MPOXMBaHHA, 30KPEMa, LWo6 YHUK-
HYTW HacnigKiB 36pPONHOIo KOHPAIKTY, NOBCIOAHMX NPOABIB HACUNLCTBA, MOPYLLIEHD
npaB NOAVHY, MPUPOAHNX ab0 TEXHOTeHHMX KaTacTpod 6e3 nepeTHy MiXKHapOAHO
BV3HaHVX AeP>KaBHVIX KOPAOHIB;

Haragyoum Npo icHyBaHHA KepiHux npuHumnisa OOH 3 nuTaHb BHYTPILLHbOrO
nepemiweHHa (gani — KepisHi npuHumnm OOH), AKi cTocyloTbCA BCix eTaniB BHY-
TPiLWHbOrO NepemiLlleHHs i AKI OTPUManu MixHapoAHe B1U3HaHHA 1 aBTOPUTET;

HaronoLwyyn Ha JOTPUMAHHI AyXy i nonoxeHb KepisHux npuHumnis OOH
Ta NParHeHHi iMmnaeMeHTyBaTu iX y HalioHanbHOMY 3aKOHOAABCTBI Ta MNOITUL
[ep»KaB-usieHis;

nparHyuu peanisysatu KepisHi npuHumnu OOH B eBponencbKoOMy KOHTEKCTI
i po3BMBaTU fgani geAki 3 UMX NPUHUMMIB Ha OCHOBI iCHYlOUMX CTaHAapTiB Pagu
€sponu;

BM3HauK, WO BHYTPILWHbO NepemilleHi 0cobu matoTb ocobnmei notpebu
yepes IXHE NepemilleHHs;

6epyun [o yBaru, Lo B TOW Yac AK BHYTPILLHbO NepeMilleHi ocobu, He3Baxa-
I0UN Ha TXHE NepemileHHsA, 3aN1LWaTbCA rPOMaaAHaMN CBOEI KpalHU, AKI MatloTb
NpaBo Ha 3AiliCHEHHA B NOBHOMY 00CsA3i NpaBs MOAUHN i FapaHTili Mi>kHapOLHOroO
ryMaHiTapHOro npa.a, Mi>kHapofHe NpaBo He MiCTUTb OyAb-AKOro crewiasibHOro
I0PVANYHO 0O0B'A3KOBOrO OKYMEHTY, L0 BM3HAYaE iXHi NpaBa;

BPaxoBYOUY, WO HaLioOHaNbHi OpraHn Bnagm gep>kas-ufeHiB, Ha TepuTopil
AKUX BifbYBaETbCA BHYTPILIHE NepeMilleHHs, Hacamnepes BiAnoBiganbHi 3a 3a-
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XWCT | HafaHHA AOMNOMOIY BHYTPILHbO NepemilleHM 0cobam, HesanexHo Big
npas i 060B'A3KIB iHWNX AepKaB abo BIANOBIAHMX Mi>KHaPOAHUX OpraHi3auil, sKi
KepPYIOTbCSA MiXXHAPOAHM MPaBOM;

YTBEPAKYIOUN, L0 AiepPkaBaM-UNieHaM, AKNX CTOCYETbCA MUTaHHA BHY TPILLHbO-
ro nepemilleHHs, cnif yTpUmMaTuca Bif BUKOPUCTaHHA CUTYaUil 3 NepemMilleHHAM
0Ci6 y BNacHMX NONITUYHMX Linax;

HarosioLyouH, Wo AOBiINbHE NepemilleHHsA ocib 3 ixHix 6yanHKiB abo micub
MOCTINHOrO NPOXMBaHHA 3a60POHEHO, WO BUMIMBAE 3 EBPONENCbKOT KOHBEHLLiT
3 NpaB NIIOAMHNY, fIKa € HEBIA'EMHOIO YaCTUHOIO HaLiOHaNbHOMO 3aKOHOAABCTBA
[epaB-usieHis;

YCBIAOMIOIOUY, WO HEHaNeXHa OpraHizalia BHYTPIilLHbOro nNepemilleHHnA
MO>Ke MPU3BECTN He NMiLle A0 NOPYLUEeHb MPaB NIOANHN, @ 1 4O 3POCTaHHA PiBHA
MiXXHapOAHOT MirpaLii Ta pyxy 6i>keHLiB N0 BCbOMY KOHTUHEHTY;

BBaXatouW, Lo aHi LA pekoMeHauif, aHi KepisHi npuHumnu OOH He NoBWHHI
CTPVMyBaTU fiep»KaB-uneHis Pagn €Bponu Bif BNpoBag»KeHHA abo 36epexeHHnA
6inblU CNPUATIMBMX CTAHAAPTIB W00 BHYTPILIHBO NEPEMILLEHUX OCi,

peKkomeHAYE ypsaaam fepxas-uneHis npy ¢opmyBaHHiI HaLlioHanbHOro 3aKo-
HOZaBCTBa Ta NPaKTUKN LWOA0 BHYTPILLHBO NepeMilLieHUX OCib, a TaKOX y CUTyaLlifax
BHYTPILUHbOrO NepemilleHHA KepyBaTUCA TaKMMM MPUHLMNaMu:

1. KepiBHi npuHumnyu OOH Ta iHWi BignoBigHI MiXXHapoAHi NpaBoBi iHCTPY-
MeHTU y cdepi npas NogrHy abo rymaHiTapHOro npasa 3acTOCOBYIOTbHCA A0 BCiX
BHYTPILLIHbO NepemilleHnx ocib, y Tomy umncni ocib, nepemilyeHux 3i cBoix 6yanH-
KiB @60 MicLb MOCTIIHOrO NPOXMBAHHA BHAC/IAOK MPUPOAHUX a0 TEXHOreHHNX
KaTacTpod;

2. BHYTpilLHbO NepemilleHi 0cobu He MOBUHHI 3a3HaBaTU AUCKPUMIHALLT Ye-
pe3 ixHe nepemilieHHA. [lepKaBu-UneHn NOBUHHI BXXNTW HaNeXHNX | eheKTUBHNX
3axopiB AnA 3abesneyeHHA PiBHOrO CTaBIeHHA [0 BHYTPILWHbO NepemilieHnx
0Ci6, a TaKOX [0 HKX Ta iHLWNX rpoMagaAH. Y pe3ynbraTi LLboro MoXKe BUHVUKHYTU
3000B'A3aHHSA PO3MAAHY TV MUTaHHA LOAO OCOBIMBOrO MOBOAKEHHS 3 BHY TPILUHBO
nepemilieHrMm ocobamu 3 ornAay Ha iXHi noTpebu;

3. OcobnuBy yBary HeobXifHO NPUAINUTY 3aXMCTy OCi6, Lo HanexaTb 4O Ha-
LiiOHaNbHNX MEHLLMH, @ TAKOX 3aX1CTY | HaAaHHIO JOMOMOTU HaGiNbL ypa3nnBmMMm
rpynam HaceneHHs BiAMNoOBiAHO [0 YNHHUX CTaHAAPTIB MiXKHapOAHOrO NpPaBsa;

4. 3aXMCT BHYTPILWHbO NepemilleHrx ocib Ta iXHIX Npa., a TaKoX NOCTayaHHA
M rymaHiTapHoi fonoMoru € nepluiopagHMmM o60B’A3KOM BiAMNOBIAHOT AeprKaBy;

BuipileHHA Lboro 3aBaaHHA NOTPebye TaKoXK JONMOMOTHY 3 6OKY iHLIMX AepKaB
abo MiXHapoAHMX opraHisaLii, AKLO AepKaBa, AKa ONMHUNACA Y CKPYTHIN CUTY-
auii, He B 3M03i cama 3a6e3neumnTi 3axX1CT i HagaT! AOMOMOrY CBOIM BHYTPILUHbO
nepemitieHnm ocobam;
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[JepaBa He MOXe [OBiINbHO BiAMOBUTUCH Bif Npono3uii 3 60Ky iHWKux gep-
»aB Ta Mi>KHapOAHMX OpraHisaui HaaaTh Taky JOMNOMOry;

5. [lep>kaBu-uneHu, BiiNoBigHO A0 CBOIX 3060B'A3aHb 3rigHO 3i cTaTTAMM 2, 3
Ta 5 EBpONencbKoi KOHBEHLT 3 MPaB NOAMHM, MOBUHHI BXXUTW HaNeXHNX 3aX0AiB,
o6, 3 ofgHOro 60Ky, 3anobirTi AifAm, AKi MOXyTb NOPYLUUTA NPABO BHYTPILLUHBO
nepemilleHrx ocib Ha XUTTA, TinecHy HelOTOPKaHHICTb, cBoboAy i 6e3neky, a 3 iH-
woro — epeKTVBHO PO3C/ilyBaTV MOXIMBI NOPYLLEHHA Lux npas. Lie ocobnmso cto-
CY€ETbCA OpraHisadlii Ta 06naluTyBaHHA TabOPiB ANA BHYTPILLIHBO NepeMiLLeHMnX Ocib,
LLIO BMMArae BXWTTA 3axofiB 6e3mneku 3 ornsagy Ha LUBINbHUIN XapakTep Tabopis;

BHYTpilWHbO NepemileHnx ocib He MOXHa BiANPaBNATU Ha3aj B pParioHn, ae
BOHU O6yfyTb CTMKATUCA 3 peanibHO HebGe3MneKo 3a3HaTh NOBOAXEHHS, AKe MNo-
pyLuye cTaTTi 2 i 3 EBpONeNCbKOi KOHBEHLiT 3 MPaB NIOAVHY;

6. [lepxaBu-uneHu, BignosigHoO Ao cTaTTi 8 EBpONencbKOi KOHBEHLI 3 NpaB
JIIOANHY, 3060B'A3aHi BXXUTW HaNeXHVX 3aX0fiB 3 METOI CMPUSHHSA BO33'€4HAHHIO
cimen, Wwo 6ynu po3aineHi BHYTPiLLHIM NepemileHHAM. [lo TaKux 3axXofiB Hanexatb
MOLYK 3HUKIIMX YNIeHiB CiM'i, 0cOBNMNBO TX, AKi ByNv B3ATI B 3apYUHUKN.

KomneTeHTHi opraHn NOBUHHI NepeAaTyi POANYaM BHYTPILUHBbO NepeMilLeHnX
0Ci6 Ha IXHE MPOXaHHA BCIO MOXKNMBY iHbOpMaLLito Woao MicLenepebyBaHHA TakNX
0ocib;

7. BHyTpilWwHbO NepemilieHi ocobr NoBMHHI 6y T 3abe3neyeHi BCima fOKYMeH-
Tamu, WO HeOOXiaHi ANA epeKTUBHOTO 3AiINCHEHHS iXHiX NpaB B AKOMOra KOPOTLWWI
TEPMiH nicna IXHbOro NepemilleHHs, 6e3 BUCYHEHHS HEOOI'PYHTOBAHNX YMOB;

8. BHYTpiLLHbO NepemilleHi 0cobu MatoTb NPaBO KOPUCTYBATUCA CBOIM MaliHOM
3rigHo 3 NpaBom y chepi Npas NoaMHU. 30KpemMa, BHYTPILLIHbO NepeMilleHi ocobu
MaloTb MPaBO Ha MOBEPHEHHA CBOET BNAaCHOCTI, Lo Oyna 3anuweHa y 38'a3Ky 3 iXHim
nepemileHHAM. AKLO BHYTPILWHbO NepemilleHi 0coby no3basBneHi MOXKINBOCTI
MOBEPHYTW CBOI BNACHICTb, Taka BTPaTa NOBMHHa By Ty HanexHo KOMNeHCoBaHa;

9. lepKaBn-UneHn NOBUHHI BXXUTW HAaNEXHUX MPABOBUX i MPaKTUYHKX 3aX0g4iB,
06 BHYTPILLIHBbO NepemiLieHi 0coby MO MOBHOLLIHHO peanisyBaTii CBOE MPaBO
ronocyBaTh Ha HaUioOHaNbHMX, perioHanbHMX abo micLeBux BUOGOpax, a TakoX ra-
paHTyBaTy, WO He Byze »KOAHUX NepeLLKo y NOro MPaKTUYHIN peanisauii;

10. nA miHimi3auii HeraTMBHUX HaCNiAKIB BHYTPILLHbOrO NepemilleHHsA gep-
»KaBaM-ufieHaM CJlil po3pobunTY NPEBEHTUBHI 3aX0AM, Taki AK CTpaTeriuHi niaHm
AiiA, wo 6yayTb 3aCTOCOBAHI Nif Yac Kpr3u, ika MOXKe MPU3BECTM 10 BHYTPILUHbOrO
nepemilleHHs;

11. BHYTpilUHbO NepemillieHi 0coby MOBWHHI By TX HaneXXHO NoiHGOPMOBaHi Ta,
HaCKiNbKK Lie MOXKMBO, OTPUMATN KOHCYNbTaLii LWoJo BUPILLeHHA CUTYaLil, B AKIN
BOHW OMVHUANKCS, [0, Nifl Yac abo nicnsa IXHbOro nepemilleHHs;

12. BHYTpiWHbO nepemileHi 0cobu 3rifHO 3 EBPONENCHKOD KOHBEHL €D
3 NpaB NIOAMHN MaloTb NPaBO Ha AO6POBINbHE, 6e3neyHe i rigHe NOBEpPHEHHA
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[0 BNACHMX NomMellkaHb abo Miclb MOCTIMHOrO NPOXKMBaHHA abo nepeceneHHs
[0 iHWOT YacTUHW KpaiHy;

MoTpi6bHO 3abe3neunT yMOBHM ANA HANEXHOI Ta CTIMKOI iHTerpaLii BHyTPIlLHbO
nepemilleHnx ocid nicna IXHbOro NepemilleHHs;

13. 3 MeTOI0 YCYHEHHSA B MiXKHapOA4HOMY MpaBi HasABHWX NPOrasvH, Wo CTo-
CYIOTbCA NOBOAXEHHA 3 BHYTPILLIHBbO NepeMilleHUMy 0cobamu, AepKaBu-uneHn
NOBWHHI PO3INAHYTU MOXUBICTb PO3POOKMN JOAATKOBMX MiXXHaPOAHO-MPaBOBUX
iHCTPYMeHTIB.

PE30JOLIA 1708 (2010)
BupiweHHA MaliHOBUX NUTaHb GiXkeHLiB
i BHYTPIilIHbO NepeMilieHnX oci6

MapnameHTtcbka Acambnes Pagu €sponu
28 ciuHa 2010 poky'*

1. MNepemilleHHA MiNbNOHIB Ntofelt y BCbOMy CBITi — OfHEe 3 OCHOBHUX MpaB
NIOAUHN Ta T'YMaHiTapHUX BUKNNKIB CborofeHHA. [Ana 6ikeHUiB i BHYTPIlLHbO
nepemilleHnx oci6 (BIMO) BTpaTa »KuUTna, 3eMni, MaliHa — Le nepeayciM 3aBAaHHSA
NPUNHATA PilUeHHA WOAO CBOro NepemilleHHA Ha TpMBanui yac.

2. MoHag 2,5 mnH. 6ixeHuis i BMO B gepxaBax-uneHax Pagn €sponu cTu-
KalTbcA 3 Li€to npobnemoto, ocobnmeo Ha lNiBHiyHOMy Ta lNiBgeHHOMyY KaBKasi,
bankaHnax i B CxigHomy CepefzemHomMop'i. MNepemilleHHA B €EBpOMi 4acTo 3aTAXKHe.
MocTpaxkpani He MaloTb 3MOrM MOBEPHYTUCA Y CBOI OCeNi 1 Ha 3emio abo xoua 6
OoTpVMaTK A0 HUX JOCTYN e 31990-x abo 11 paHile.

3. 3HKLLEeHHSA, OKyNaLlif Ta KOHPICKaL|iA NofMLWeHOro MaHa NopyLUyoTb NpaBa
nocTpaxganux oci6, MoJOBXYIOTb iX NepeMmilleHHA 1 YCKNaaHIoTb npolec npu-
MUPEHHA Ta MMPOTBOPEHHA. TOMy pecTUTyLia MaliHa — TO6TO BiIHOBNEHHA NpaB
i Gi3MUHOro BONOAIHHA Ha KOPUCTb NepPeMilleHMX KOMULIHIX MellKaHLUiB — abo
KoMMeHcaLlis — ue Gopmu BifiLLKOAYBAaHHSA, HEOOXiAHI AA BiAHOBEHHA NpaB Takux
0cib i BepxoBeHCTBa npa.a.

4. MapnameHTCbKa acambrien BBaXKa€ PeCcTUTYLil0 ONTUMAsbHO BigNOBIaA0
BTpaTi JOCTYNy Ta NpaB Ha »KUT/0, 3eMJTI0 1 MalHO, OCKINbKK cepep ycix dopm
BiLUKOAYBaHHSA BOHa EiVHa AONOMara€ 3pobuTi BMGIp MiXK TpbOMa «TprBanvmMm
pileHHAMM» B MUTaHHI NepeMilleHHA: 6e3neyHe Ta rigHe NOBEPHEHHS Y BNACHUI
Aim; MicueBa iHTerpauisa B MicLi nepemilleHHsA; nepeceneHHa B iHLe MicLe B Mexax
KpaiHV MOXOAKeHHS abo 3a KOPAOH.

5. Acambnes 3rapye, Wo cepepn iHCTPYMeHTIB Pagu €Bponu € fieKinbKa rapaHTii,
30Kpema CTaTTi 6, 8, 13 i 14 EBponencbKoi KOHBeHUii 3 npas noguHu (ETS N2 5),
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ctatTa 17 Mpotokony N2 1 i ctatTa 2 ii [poTtokony N24, ctatta 31 EBpONencbKol
couianbHoi xapTii (ETS N2 163) i ctaTTa 16 PamMKOBOT KOHBEHLUii MPO 3aX1CT HaLio-
HanbHUX MeHWWH (ETS N2 157).

6. Acambnes Takox 3BepTa€ yBary Ha MpuHumnu OOH 3 nuTaHb PecTUTYLii XnT-
naTa maliHa 6ixeHUiB i nepemieHnx oci6 (MpuHumnuy MNin’enpy), cTBopeHi, Wob Ha-
JaBaTy peKoMeHaLii LWOAO BUPILLEHHA NTaHb BiALWKOAYBaHHA BTPAYeHOro MamHa.

7. Acambnes nocmnaetbca Ha PekomeHpauito Rec (2006) 6 KomiTeTy MmiHi-
CTPIB i3 MUTaHb BHYTPILLHBO NepeMilLeHNX OcCib, fe NiaTBepAXKyTbCA Npasa BMNO
Ha KOPWCTYBaHHA CBOIM MalHOM i BONMOAIHHAMM, @ TaKOX Ha BiHOBJIEHHA NpaB
Ha nonvweHe ManHo. B iHWoOMy BUNaAKy Ma€ HafaBaTUCA HasleXKHa KoMneHcalis.

8. Acambnes HaronoLwye, Wo BCi iepKaBu-USieHr NOBUHHI yTPUMyBaTUCA Ta
3anobiraTv BMMYyLIEHOMY NepeMilleHHIO Ta BUCENIeHHIO 1 3abe3neyyBaTi BHY-
TpilUHbOAEPKaBHI 3aCO6V NPAaBOBOrO 3aXM1CTY, a 3a iX BiCYTHOCTI — KOMMeHcalLlito.

9. Y cBiTni HaBepeHoro BuLe, Acambnes 3aKrKae AepaB-yyacHuLb BUPi-
LyBaTV NPO6IEMM 3 MPABOM BIACHOCTI HA »KUTJIO, 3€MJTI0 Ta MAlHO, L0 BUHUKN
BHaCNiAOK KOHPNIKTY, 3 ypaxyBaHHAM MNpuHumnis MiH'epy, BignoBigHUX NpaBoBmX
akTiB Pagun €Bponu Ta PekomeHnpauin Rec (2006) 6 KomiteTy miHicTpiB.

10. Mam’ATaroum Npo Ui MiXXHaPOAHI CTaHAAPTM Ta AOCBIA pecTUTyLii ManHa
" nporpam KomneHcawii, 3gincHeHnx y €Bponi Ao LbOro yacy, AepaBu-y4acHuLi
3aK/INKaOTb:

10.1. rapaHTyBaTu BYacHe 11 edpeKT1BHe BifLLKOAYBaHHA BTPAaYe€HOro JOCTyny
Ta NpaB Ha XXWT/0, 3eMJTI0 1 MaliHO, 3anuLeHi 6ixeHuaMYK abo BIMO, He ouikyoum
Ha pe3ynbTaTyi NeperoBopiB WOAO BUpieHHA 36poiHKX KOHONIKTIB abo cTaTycy
neBHOI TepuTopii;

10.2. nepeKoHaTNCA, Lo TaKe BiAWKOAYBaHHA Mae GopMy pecTUTYLiT LAAXOM
NigTBEPAKEHHA IPUANYHMX NPaB OiPkeHLIB i nepeMilleHrX 0Cib Ha IXHE MaHO 1
BiZIHOB/IEHHA IXHbOrO 6e3MeyHOro GpisaMYHOro JOCTYNy A0 TAKOro MaliHa Ta BOJIO-
AiHHA HAM. fAKLLIO pecTUTYLiA HEMOXKNNBA, MAa€ HaAABATNCA HaNTeXKHa KOMMeHcallis,
AKa BilOyBa€eTbCA Yepes NifTBEPAKEHHA NonepeaHiX PUANYHMX NPaB Ha MaliHO Ta
HaJaHHA KOLWTIB i peyen, AKi MaloTb BignosigHe criBBigHOLWEHHA A0 IXHbOT PUHKOBOI
BapTOCTi abo uepes iHWi popMmn CrpaBeaIvBOro BifWKOAYBaHHS;

10.3. nepeKoHaTKCA, WO BiXKeHLi Ta nepeMiLleHi ocobu, y AKUX He 6yno odiuin-
HO BM3HaYeHVX NPaB [0 NepeMilleHHsA, OfHAK YNE KOPUCTYBaHHA MallHOM BBaXa-
N0CA opraHamu Bnagmn GakTUyHO [iiCHUM, OTPUMYIOTb PIBHOLIHHWIA | GaKTUUYHMIA
JOCTyn [0 3aco6iB NPaBOBOro 3axMCTy Ta BiAWKOAYBaHHA 3a iX BuceneHHs. Lle
0Cco6nMBO BaXKSIMBO Y BUMaAKaXx, KoM NocTpaxkaani ocobu colianbHO He3axuLLeHi,
00 HanexaTb 10 MEHLLUVH;

10.4. nepekoHaTu1CA, WO NonepeaHi NpaBa Ha BUKOPUCTaHHA Ta NPOXKNBaHHA,
LLIO CTOCYIOTbCA COLiafibHOTO »KMUTA UM IHLLMX aHANOFiUHKX GOPM AOMOBOJIOAIHHS,
AKi 6y HAABHI B KOMMLLUHIX KOMYHICTUUYHUX CUCTEMAX, BU3HAKOTbCA Ta 3aXMLLAIOTbCA
AKIXHIN giM y 3HaueHHi cTaTTi 8 EBpONeNcbKOi KOHBEHLi 3 MPaB II0ANHY Ta AK iXHE
BOJIOAIHHA B 3Ha4veHHi cTaTTi 1 [poTokony N2 1 uiei KoHBeHUii;
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10.5. nepeKkoHaT1CA, WO BiACYTHICTb HOCIIB NPaB Ha KOPUCTYBaHHA Ta OpeHAay
B MiCL{AX IXHbOTO KOMULLIHBbOTO NPOXMBaHHA (Yepe3 Te, WO BOHU Bynu 3MyLLEHI 3a-
JIMLLNTU CBIlM fjiM), BBa>Ka€TbCA BUMPABAAHOK ;O MOMEHTY, KON HacTaHyTb YMOBU
Ans iX O6pPOBiNIbHOro, 6€3MeyYHOro Ta rigHOro NOBEPHEHHS;

10.6. 3a6e3neunTu WBKMAKI, AOCTYNHI 1 edbeKTMBHI Npouenypu Ans 3a40-
BOJIEHHA MpeTeH3in WoAo BifWKOAYBaHHA. AKLO NepemilleHHA Ta BUCENeH-
HA BifbYyBalOTbCA CUCTEMATMYHO, MOTPIOHO CTBOPUTU CrelianbHi OpraHu, Wo
OUiHIOBaTUMYTb MpeTeH3ii Ta yXBanioBaTUMyTb pilleHHA. Taki opraHn NOBUHHI
3aCTOCOBYBaTV NPUCKOPEHI NpoLeaypw, Lo BKIOYalOTb CNPOLLEeHi CTaHAAPTY A0-
BefeHHA Ta npoueaypu. 1o iXHbOT opUCAMKLIT MatoTb HanexaTtu BCi TN 06'eKTiB
BMIACHOCTI, WO MaloTb BifHOLWEHHA 0 NoTPeO LWOoA0 XK1TNa Ta XKUTTERIANBHOCTI
nepemileHunx oci6, 30Kkpema byarHKK, CinbcbKorocnodapcbKi yrigaa Ta kopno-
paTnMBHa HEPYXOMICTb;

10.7.3a6e3neuyBaTi HE3aNEXHICTb, HEYNepeaKeHICTb | KOMMETEHTHICTb CyL0-
BVX OpraHiB, 30Kpema LWIAXOM YNPOoBaAXeHHA BiANOBiAHMX NPaBW WOAO IXHbOro
cKnagy, AKi MoXyTb nepeabayatyl HafBHICTb MiXKHAPOAHUX UneHiB. Taki opraHu
MaloTb OTPMMYBaTV AOCTaTHE GiHaHCYBaHHSA, a BiiNOBiAHI NPaBOOXOPOHHI opraHm
NOBUHHI 6y T IOPUANYHO 3060B’'A3aHUMIM BUKOHYBATU iXHI pilleHHS;

10.8. 3abe3neuyBaTy eHEKTUBHICTb BiLKOAYBAaHHA Yepes pecTuTyLito abo
KOMMeHcaLito (ae ue noTpibHO) BapTOCTI 3aNMLLIEHOro MaliHa WASXOM NPUAHATTA
TaKNX 3axofiB:

10.8.1. KOMNeHcaLis MOpasibHOT LIKOAW, MOB’A3aHOI 3 06CTaBUHaMK, Yepes AKi
CTanocs abo 3aTArocs NepemMilleHHs Ta BUCESIEHHS;

10.8.2. BigWKOAYBaHHA WKOAW, 3aBAaHOI BHAaCNiAOK nepemillleHHA Ta Bif-
CYTHOCTi OCTYNy A0 NOJIMLLEHOTO MalHa, AK-OT BTpaTa JOXOAY Ta BUTPaTU, AKUX
He 6yno 6, AKO6W BOHM He Bynu 3MyLLEHi MOKUHYTY CBIlA AiM;

10.8.3. KOMNeHcaL A 3a He3aKOHHE 3HMLLEHHA UM MOLLKOMXKEHHA HEPYXOMOTO
MaliHa uv BTpaTa 3HaYHOIO PYXOMOTO MaliHa, CNpUYMHEHI ismy abo 6e34ianbHICTIo
OopraHiB BNagu, 4o LPUCANKLIT AKX HaNeXnTb Take MalHo;

10.8.4. 3axoau AN1A AOMOMOTH Ta BifHOBJIEHHS, LLIO CNPUAIOTb JOBrOTPUBAINM
pilLeHHAM, AK-OT CTBOPEHHA 6e3MneyYHNX YMOB, PEKOHCTPYKLA OyAMHKIB Ta iHppa-
CTPYKTYpU B MiCLiAX, KYAM NOBEPTAOTbCA 10N, COLliasibHa 1 eKOHOMIYHA MigTPMMKa
BCiX NepemilLeHrX 0cCi6, He3anexHo Bif TOro, UM NOBEPHYTHCA BOHW Y CBIil AiM;

10.8.5. ny6niuHe BU3HAHHA OpraHamMu BRaAm BiAnoBiaanbHOCTI 3a MOPYLUEHHS
npas NOANHN, NOB'A3aHNX i3 NepeMillleHHAM, AeTanbHe Po3cifyBaHHA Ta PO3ro-
noweHHa iHpopMaLlii PO Taki MOPYLUEHHSA, @ TaKOX NMOPYLUEHHS, 3a AKi OKpeMnX
BMHYBATLiB NOTPIOHO NPUTArHYTM A0 BiANOBIAANBHOCT;

10.9. 3a6e3neueHHs (ge e noTpibHO) Toro, Wo edpeKTMBHI 3acO06V NPaBOBOro
3aX1CTY Ta BIALLIKOAYBaHHA 3a BTPATy AOCTYMNY Ta MpaB Ha MaHO BKIKOYEHI B LWMPLLI
nporpamu KomneHcaduii 3a HeoHOPa30Bi MOPYLUEHHA MPaB OANHN.
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11. JepkaBam-yyacHMLAM, AKi 6e3nocepesHbO OTPUMYIOTb MpeTeHsil:

11.1. NPONOHYETLCA NPOCUTU NPO TEXHIYHY AOMOMOTY IHLINX AepXKaB-UeHiB
i cniBNpautoBaTh 3 HUMK, @ TAKOX 3 IHLLMMK Mi>KHAPOAHUMW OpraHisauiamu 3 Big-
NOBIAHVM IOPUANYHUM | TEXHIYHM [OCBIAOM;

11.2. peKOMeHAYETbCA NPaLIoBaTX 3 HAYKOBMMM Ta rPOMaACbKMY Cy6'eKTamu,
a TaKOXK HaLliOHaNIbHMM NMPABO3aXUCHUMI YCTaHOBaMW, HafaBaTu HagiliHy iHpop-
MaLito Npo KiNbKiCTb i Npupoay npeTeHsin, GopmynioBaTy NpPono3uLii Ana npo-
uedyp BMpilleHHA TaKMX NPeTeH3il, KOHTPOJOBATY iX BUKOHAHHA, BUABMATA
nepeLuKoan Ta 3axXoam Ana iX BUPILLEHHA, NowWmnpoBaTh iHpopmaLlito Ta HagaBaTu
IOPVIANYHI KOHCYNbTaLii nocTpaxganum ocobam;

11.3. pekomeHayeTbCA CMinKyBaTCA 6e3nocepefHbo 3 NepeMilileHUMM 0Co-
6amMu Ta BKOYaTU X y MpoLiec po3pobKm Ta peanisauii npouenyp i BilLKoAyBaHHA
3a BTpaTy MaiiHa. [HpopmaLlis npo Taki npoLeaypw, 30Kpema TePMiHN Y iHLLI yMOBU
BMICYBaHHA NpeTeH3ili, Ma€ 6y T JOCTYMHO BCIM NOCTpaxaanum ocobam MOBOIO,
AKY BOHU pO3yMitoTb. [lyke BaKnunBo, W06 Taki mpouecn yyacTi 4O3BONANN Aii3Ha-
BaTUCb Ta BPaxoByBaTW NOMNAAMN BPa3NNBUX IPYM, AK-OT XiHOK-FONiB OMOroCno-
[apCTB i rpyn MEHLUWH, y TOW »Ke Yac noBakatoun 6e3neky Ta npaBo Ha ocobucTe
XKUTTA TaKNX NOCTPaXKANUX ocio.

12. BepxoBHomy komicapy OOH y cnpaBax 6ixeHuiB i OpraHi3sauii 3 6e3neku
i cniBpo6iTHMLTBa B €Bponi (OBCE) BUCNOBOETHCA MOASAKA 3a BUCBITIIEHHA B €B-
poni B MeXax iXHiX MTOBHOBaXeHb MallHOBUX NPo6sieM, NOB'A3aHUX i3 MepemilLeH-
HAM, | peKOMeHAYETbCA MPOJOBXKYBATH 1 PO3LUMPIOBATY CBOI 3yCUINA, CNPAMOBaHI
Ha BUPILLEHHA TaKNX MaHOBMX NPOGIeM Ha JePKaBHOMY PiBHi.

PEKOMEHAALIA 1877 (2009)
3a6yTi nrogn EBponu: 3axXUcT Npas AIOANHM 0Ci6, NnepemMilieHuX
Ha TpuBanum vyac

MapnameHTcbka Acambnen Pagu €sponu
24 yepBHa 2009 poky''®

1. MapnameHTCbKa acambnes perynapHo BUC/IOBIIOE 3aHEMOKOEHHA LWOAO
HeBMpiLLIEeHOT CUTYaLii BHYTPIiLLHBO NepemileHnx oci6 (BINO), po3ceneHunx y noHaz
111347 pepxaB-uneHis Pagu €sponu. BoHa NOCTiNHO 3aKNMKae ypaau WyKaTn OB-
roTpvBani pileHHA s MOBEPHEHHS, MiCLLeBOI iHTerpauii abo iHTerpauii B iHWNX
MiCLIeBOCTAX PifHMX KPaiH nepemilleHrx ocib i rapaHTyBaTV 3aXMCT iXHiX npaB
BifMOBIQHO [0 NONOXeHb BifMOBIgHMX NpaBoOBUX akTiB Pagn €sponu Ta Kepis-
Hux npuHyunis OOH wogo BHyTpillHbOro nepemiweHHA (TyT i Hagani — KepiBHi
npuHuyunu OOH).

110 © MpoexT Paan €ponu «BHyTpilHE nepemileHHa B Ykpaiti: po3pobka TpuBanux piwenb», 2018. Leii nepeknaz
He €30008'A3aMbHUM ANA €BPONEACHKUX HCTUTYLI.
© Council of Europe Project «Internal Displacement in Ukraine: Building Solutions», 2018. This translation does not
bind the European institutions.
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2. Acambnes cxBastoe poboTy KomiteTy MiHICTPiB, BUKOHaHy nig yac po3pob-
kun 13 pekomeHgadin wogo BMNO (PekomeHpauia KomiteTy miHicTpiB Rec (2006) 6
OO0 BHYTPILIHbO NepeMilleHnx ocib), B OCHOBI AKOI — KepiBHi npuHumnu OOH,
i AKa NigKpecnoe PUJNYHI 3060B'A3aHHA fepKaB-uneHis. OgHaK BOHa 3 Xanem
KOHCTATYE, L0 3 YaCy MPUNHATTA pekoMeHaaLii KomiTeTy MiHiCTpiB npoLec nowyky
[OBroTPUBAMX Pill€Hb 3HOBY NPU3YNUHMBCA, @ HATOMICTb Y €BPONI 3arasom no-
rnubunacs couiasnibHa i3onAuis NnepemilyeHOoro HaceeHHs.

3. Acambren 1 Hagani rM6oKo cTypboBaHa TVM, LLO B fepKaBax-uneHax Pagu
€Bponu 3a NprbM3HMMUI OLiHKam Bif 2,5 Ao 2,8 minibiioHa BINO poci nepemilyeHi.
Mpn6an3HO 99 % LUX NepemilLeHrX 0Cib NOKNHYNM CBOT JOMIBKM LU N'ATHaAUATb-
TPUALUATDL N'ATb POKIB TOMY BHAC/iAOK KOHMNIKTIB, WO BUHUKN 3 YNCSIEHHUX i
Pi3HOMAHITHUX NPUYUH. BOHa 3 Xanem KOHCTaTYE, Lo nuiie 6an3bKo YBepTi BCiX
BMO 3 MUHYNux fecATUniTb 3HANLWNM JOBroTpMBaNi pilleHHs, 6inbLWicTb i3 HUX
OCeNNNNCA He B MiCUAX, 3BifKN NOXOJATb.

4. Acambnes 3acyaxye Toln GpaKT, Wo 6iNbLUiCTb NepemilleHrX 0Cib MPoJoBIKY-
I0Tb XUTW B HYXi Ta 60pOTUCA 3a BIACHI NpaBa, 1 3a3HatoTb couiabHOT i3onAuil
yepes 3HEeBary o CBOIX NPaB IOANHY 860 HEMOXMBICTb X BiICTOATM (30KpeMma Lie
CTOCY€ETbCA EKOHOMIYHMX, coLianbHUX | KynbTypHUX npa.). barato kateropin BIMNO
0Ccob6n1BO BPa3NKBI, 3aNeXHi Bif AepKaBm Ta NOTPeOyoTb aApPeCcHOi JOMOMOTH.
Brnn3bko 390 000 BIMO B €Bponi fOCI XKMBYTb Y LLleHTPax TMMYaCoOBOro PO3MiLLEHHS,
TYMYACOBUX MPUTYNIKax abo HeCaHKLiOHOBaHMX NoceneHHsAX 6e3 rapaHTil Big Heo6-
IPYHTOBAHOrO BMCESIEHHA 11 YacTo 6e3 fJOCTyMy O OCHOBHMX NOCAYT, AK-OT BOAN,
eNeKTPUKM Yn KaHanizauii. 36epexxeHHA HEHaNEXHOro XNTNa N XKUTNoBO-NobyTo-
BVIX YMOB MiCNIA CTiNIbKOX POKiB MOCWIIOE iX coLianbHy i3onAdito.

5. Acambnes HeoAHOPa30BO CMOHYKana ypaan aeprkas-uneHis Pagm €sponu
BMPOBaAWTA BiANOBIAHI HOPMATUBHO-NPaBOBi 6a3u, nepenbayeHi KepisHnmun
npuHumnamy OOH i PekomeHgauieto KomiteTy miHicTpis Rec (2006) 6. BoHa Bu-
CNOBJIIOE XaJlb, WO NMLLIE KiNbKa AepKaB-YneHiB JOCATN NPOrpecy B y3rogKeHHi
3aKoHogascTBa Wwopo BO 3 nonoxeHHamu KepisHux npnHuyunis OOH i pekomeH-
fauieto Komitety miHicTpiB.

6. Acambrien nepeKoHaHa, Lo KItoY Ao NOBHOTO 3abe3neyeHHsA B EBponi npas
NIOAUHY OCi6, NepeMilLleHNX Ha TPMBANU TEPMIH, MoNArae B 06'€AHaHNIX i BigHOB-
NEHUX 3yCUNAX MiCLLEBMX, HALiOHANbHUX i Mi>KHAapPOAHUX CY6'EKTIB 3 TOUKM 30py
MOLUYKY MNOMITUYHUX PillEHb 3aTAXHMX KOHOAIKTIB, y[OCKOHANEHHA HOPMaTVBHO-
npasoBoi 633K, NOCUNEHOI BOJi Ta CNPOMOXHOCTEN YCiX Cy6'€KTIB, BiAnOBiAanbHNX
3a BNpOBaKeHHA TaKMX 3akoHofaBuyx 6a3 BiANOBIAHOIo 3aKOHOAABCTBA.

7. PeanbHux piweHb ana BMO gocartn cknagHo, OCKiNbKY NepLuonpuymHm
nepemilleHHs, AK-OT 3aTAXKHI KOHONIKTA 11 eTHIYHKIA po36paT, He BMPILLYOTbCA.
YpAaan geAaknx fepas-usieHiB JOCi HaleXXHVIM Y/HOM He KOHTPOJIOITb BCIO
BMIaCHY TEPUTOPIIO Yepes HeBUMPILLEHICTb KOHONIKTIB. [pu3ynrHeHi neperosopu
oo Mnpy abo HaBiTb BIAXMNEHHA Bifi HAABHMX MEXaHi3MiB MiATPUMKM Ta po3-
6ynOoBU MUPY, BiICYTHICTb OpraHi3oBaHUX MexXaHi3mMiB MPUMUPEHHA 1 NOCTilHa
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He3axuLeHicTb obmexytoTb gocTyn BIMO Ao cBOiX NpaB i nepelKkoaatTb ix
NMOBEPHEHHIO.

8. Acambrnes 3a3Hauae, Wo 3a BiACYTHOCTi NONITUYHOrO BPErytoBaHHA Mo-
TPiGHO 3a0X0uyBaTV TUMYACOBY Y/ AOBrOTEPMIHOBY iHTerpallito BMO B noTouHomMy
Micui NpoXnBaHHSA. MicueBa iHTerpauis Haga€ nepemiwleHMM 0cob6am OCHOBHI
(HaBiTb TMMYaCOBO) yMOBV BECTV HOPMaJlbHE XMNTTA 3aBAAKM PiIBHOMY Ta MOBHOMY
AOCTYNY AO FAHNX YMOB XUTTA, 3aC06iB 10 iCHYBaHHSA, OCBITV 1 OCHOBHIX MOCAYT,
OflHaK Lie He MOXHa NMOPIBHATY 3 NOBepHeHHAM. Acambriea cXBaslo€ HelloAaBHI
3MiHU NONITVKNM B LibOMY BiIHOLWEHHI B A3epbainaxaHi Ta Mpysii.

9. MoTpi6HO nosaxatu npaso BINO 3pobutn JO6POBINbHUI | yCBIAOMNEHWNI
BM6ip 3-MOMiXX TPbOX BapiaHTiB: NOBEPHEHHA JOAOMY, JIOKanbHa iHTerpawis B micui
nepemiLleHHs, NoCeneHHA B iHWIN, 6e3neYHin, YacTuHI KpaiHu.

10. Yci BignoBigHi opraHy MatoTb 6€3yMOBHO MoOBaXaTu Ta 3abe3nevuyBatu
npasa BINO Ha noBepHeHHA 3riAHO 3 MiXKHAPOAHVM FyMaHiTapPHUM NPaBOM, a TaKOX
npaBo Ha cBO6oAYy nepecyBaHHS, WO BUMAMBAOTb 3 MiXXHAPOLHMX Ta perioHasb-
HUX JOKYMEHTIB Npo npasa NoauHu. MNoTpibHO BNpoBaanT 3aXoamn npasocyaad
nepexigHoro nepiogy AnA yCyHeHHsA 3aBAaHoOI LWKOAM (30Kpema Yepes BUMyLLeHe
nepemilleHHs), @ BUHHKX Y MiXXHaPOAHNX 3/104MHaX NOTPIOGHO NPUTATHYTY [0 Bif-
NoBiAanbHOCTI.

11. Acambrnes BU3Ha€e NOTpeby B MOCTINHIN MiXXHapoaHin nigrpumui BMNO
B NMUTaHHAX GiHAHCOBOI 1 TEXHIYHOI Jonomoruy, Wwob 3anobirTn X NepeTBOPEHHIO
B «3abyTux nofgen» €sponu. Lle 0cob6nvBo BaknnBo B KOHTEKCTi TeMepiwHbOT
rno6anbHOT EKOHOMIYHOT Kpu3Wn.

12. Acambnen 3acTepirag, WO HexTyBaHHA iHTepecamu BMO cTaHOBUTb pe-
aNbHUIN NOAITUYHUIA PU3UK MOBTOPHOFO PO3MANEHHSA 3aMOPOXKEHUX KOHOIKTIB
y 6yab-aKkuii yac. MmHynopiuHa BiliHa Mix py3ieto Ta Poci€to cTana 3n10BicHUM
HaragyBaHHAM NPO Te, WO TprBana MixkHapozHa 6arayicTb 4O JOBrOTPMBANOro
nepemiLleHHs MoXKe CNPUATY BiAHOBNIEHHIO KOHOIKTIB, 3HAUHVIM BTPaTaM XUTTIB
i NepemilLeHH!o e GinbLoi KiNbKOCTi Ntoaein i3 piaHoi 3emni.

13. HeobxigHICTb CMPaBXHiX MiXKHaPOLHUX MUPOTBOPUMX CUA Y MicUsX, Ae
MicLieBUMM 3aco6amm HEMOXMBO CTPUMATU HACUMBbCTBO I yrepe,eHicTb Womao
MicueBux rpomMag i BMO, Takox Ma€ 3anumiuatnca NpiopuTeTHUM 3aBAAHHAM MiX-
HapOoAHOI CiNbHOTU.

14. Ycim 3auikaBneHMM CrifibHOTaM TaKoX BaXKIMBO BUpillyBaTy npobnemy
rMMOOKO BKOPIHEHMX Mofenel ANCKPUMIHaLT NPeACTaBHUKIB ETHIUHNX MEHLUUH,
LLIO Cepo3HO NiapPUBaE CTabiNbHICTb MOBEPHEHHS.

15. 3Baxatouu Ha BuULLecKasaHe, Acambriea pekomeHaye KomiteTy MiHicTpiB:
15.1. no BiAHOLWEHHIO A0 AOBrOTPUBANMX MONITUYHMX PilleHb:

15.1.1. wyKaTy HOBMI NONITUYHWI MOWTOBX AN MAPHOIO BPerynoBaHHA
3aTAXHUX KOHOMIKTIB Yy €BPONi 3 METOIO rapaHTyBaHHA JOBrOTPUBANUX PilleHb,
cepep, HVX JO6POBIfNbHe 1 yCBiAOMMNEHE NOBEPHEHHA NepemilleHnx oci6 y micua
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CBOTO MOXOLXeHHA BiAMNOBIAHO A0 Mi>KHAapPOAHOMO ryMaHiTapHOro npasa, BUMOr
lenbciHCbKOro 3ak/YHOro akTy Ta 3060B'A3aHb Pagu €sponu;

15.1.2. cnoHyKaTu BCix fepxaB-uneHis Pagn €sponu BigCcToBaTX NPUHLMNN
Mi>KHapOAHOro Npaga WoAJo AepKaBHOro CyBepeHiTeTy 1 TepuTopianbHOI Linic-
HOCTI ilepKaB-uJieHiB;

15.1.3. npautoBaTil Hag NONITUYHUMU, TEXHIYHUMU 1 GiIHAHCOBMMU NMUTAHHAMM,
MOB'A3aHUMY 3 MUPOTBOPUMMYU MICiAMM, HEOBXIAHUMU ANs 3aXMCTY, FiLHOrO Mno-
BEPHEHHA Ta iHTerpadii BINO;

15.2. WOAO JOTPUMAHHA MiPKHAPOLHUX CTaHAAPTIB 3aXUCTY:

15.2.1. CNOHYKaTW Aep»KaB-YneHiB CyBOPO AOTPUMYBaATUCA KepiBHMX NPUH-
umnie OOH Ta PekomeHpauii KomiteTy miHicTpis Rec (2006) 6 1 BkntoyaTu (ge ue
gopeyHo) KepisHi npuHuunu OOH y HauioHanbHe 3aKOHOAABCTBO, AKLLO LibOro
Le He 3p06sieHo;

15.2.2. cTBOPWTY HOBWIA NOCTIHWI KOMITET y pamkax Pagn €sponu 3 noBHOBa-
YKEHHAMU PO3MNAHYTW NUTAHHA NPUTYIIKIB i NepeMmilleHHA (Ha 3amiHy CnevianbHoMy
KOMITETY eKCNepTiB 3 OPUANYHNX aCMEKTIB TEPUTOPIaNbHOIO NPUTYNKY, 6iXkeHLiB
Ta oci6 6e3 rpomagaHcTea (CAHAR)) i natv nomy 3aBAaHHA BUBUUTU MOXKMBI NPO-
raiMHN B MiXKHapOAHNX JOKYMEHTax Ta HaLioHanbHOMY 3aKOHOAABCTBI 3 METOI0
p03p0o6KMN fLoAaTKOBUX 06OB’'A3KOBUX MiXKHAPOAHMX Yrof, Wo 3anpornoHOBaHO
PekomeHnpauieto Komitety miHicTpi Rec (2006) 6, BUBYEHHA MEXaHi3MiB iMniemeH-
Tauil HOpMaTVBHO-MPABOBOI 6a3W, Lo 3aCTOCOBYBaTMMETbCA 10 BIMO, i po3pobKu
KOHKPETHUX KpUTepiiB AnAa AOBroTpMBanuX pillleHb Yy KOXKHI 3aLikaBneHin KpaiHi;

15.2.3. nigBuLyBaTV NOIHGOPMOBAHICTb | HAABHI MeXaHi3MU1 3ax1CTy Biano-
BiJHO 4O €BpONeNCbKOi KOHBeHLi 3 npaB noguHn (ETS N2 5), octaHHbOT pefakuii
€BponencbKoi couianbHoi xapTii (ETS N2 163) i il MexaHi3My KONeKTUBHUX CKapr,
€BponelicbKoi Komicii npoTu pacusmy Ta HetepnumocTi (ECRI), PamkoBOT KOHBEH-
Ui Mpo 3axmcT HauioHanbHUX MeHWwrH (ETS N2 157) 3 Toukn 30py ix 3aCTOCyBaHHA
no BlMO;

15.3. wopo 3axucty npas BINO - 3aknnkaTh fepkaB-yYacHUKIB 3HANTN pa3om
i3 BINO poBroTtpuBani pileHHA, 30Kpema:

15.3.1. ornapgatu, npuiMaTi 1 peanisoByBaTu AepXKaBHi CTpaTerii Ta nnaHu 3a-
XOZiB LLUAAXOM CTBOPEHHS YiTKMNX NPaBOBMX i OpraHisauiiHnx 3acag 3abesneyeHHs
edekTmBHOro 3axmcty BIMO 11 ycyHeHHs iXHix HanbinbL ypasnrBmx MicLb, @ TaKoX
nepernapaTy i 3MiHIOBaTV HaABHI 3aKOHW, W06 YCYyHY TN BCi MPaBOBi NepeLIKoan
Ha WwnAxy go iHterpadii BMO;

15.3.2. M06ini3yBaTi i NOCUANTU CNPOMOXKHOCTI BINO sk cy6’'ekTiB BnacHoro
3axuCTy;

15.3.3. noBaxaTu JOOGPOBINbHUI XapaKTep NOBEPHEHHS, iHTerpauii ym no-
CeneHHs;

15.3.4.3ab6e3neuyBaTy 3ax1cT i 6e3neky BMO, 0co6nmBo B MiCLiAAX MOBEPHEHHS,
30Kpema Tam, ie 3aNUWUANCS NPOTUMIXOTHI MiHM Ta He3A4eTOHOBaHiI boenpunacy;
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15.3.5. 6inbl eHeprifiHO NPOLOBXYBATV NPOLEeC NPUMMUPEHHA, 0COBNUBO
Ha TepUTOPiAX NOBEPHEHHA Yn noceneHHsA BINO, wnAaxom cTBOpPEHHA NONITUYHOTO
" KyNbTYpPHOTO KniMaTy noBaru, TONepaHTHOCTI 1 HeAUCKPUMiHaLii, a TakoX yepes
po3cnifgyBaHHA N NPUTATHEHHA JO BiANOBIAAaNbHOCTI BUHYBATLiB 3104MHIB MPOTU
NIOACTBA, BOEHHUX 3/IOUYMHIB | Mi>KHaLliOHANIbHOro HaCUNbCTBA;

15.3.6. BigHOBNIOBaTN NpaBa Ha MalHO, MPOXKMBAHHA/BONOAIHHA Ta/un Ha-
[aBaTy WBUAKY, ebeKTUBHY 11 CpaBeasiMBy KOMNEHcaLilo y BUNagKkax, Konm pec-
TUTYLIiA HEMOXJIMBA, PEMOHTYBATV abo BigOy[oBYBaTU NOBEPHEHI BYAUHKN abo
CMOPYAXKYBATV aNibTEPHATVBHE HANEXHE XKUTNO;

15.3.7. 3a6e3neuyBaty ana BMNO noBHWI JOCTYN [0 NpaB, OPUANYHUX JOKY-
MEHTIB i 6e30M1aTHOI NPaBoOBOI 4ONOMOTY;

15.3.8. 3pobuTy goctynHoto ans BMO gianbHicTb Ana 3apo6iTKy KowTis, wWob
CNpuATY iXHIN colianbHil | eKOHOMIYHIN iHTerpauii, 30Kkpema 3abe3neyyBatu
NOBHWI i PIBHOLIIHHMI AOCTYN A0 BaKaHCIi, WO NPOMOHYTbCA MPUBATHUMUN UK
LEePKaBHYMM pob6OTOAABUAMY; PO3BUBATY CUCTEMY COLialbHOMO 3abe3neyeHHs,
y TOMY YACAi CoLianbHi NPOrpamMu X1Tnosoro 6yAiBHULTBA; HAaBaTV NpaBa Ha co-
LianbHe 3abe3mneyeHHs Ta NeHcito (ae e noTpibHo);

15.3.9. rapaHTyBaTV >KMTNOBO-NOOYTOBI YMOBM Ta OCTYN O OCHOBHYX NOTPe6
3rigHo 3 Bi4NOBIAHMMN CTaHAAPTaAMU;

15.3.10. 3HaTN NPaBWUbHI pilleHHA Ans 6iNbWOoCTi BpasnmByX rpyn nogen,
AKi LOCi NPOXKBaIOTb Y LIeHTPaXx TMMYacOBOro PO3MILLEHHS, HAMETOBUX Tabopax
abo B iHLIOMY TVIMYACOBOMY XWTAi;

15.3.11. y Mmipy MoXnuBocTi 3ab6e3neuntu BiiBiAyBaHHA LWKOW NepeMileHn-
MU GiTbMY Pa3oM i3 AiTbMM, AKi He 3a3HaBany NepemilleHHs, a TaKoX OTPMMaHHA
HUMMU AKICHOT OCBIiTU 6e3 diHaHCOBUX NepeLKos;

15.3.12. 3a6e3neuntn ymosy, 3a Akmx BIMO 3mM0OXyTb KOPUCTYBATUCA CBOIM
MpaBOM Ha y4acTb Y fiep>KaBHUX CpaBaXx Ha BCiX PiBHAX, 30Kpema NpaBoMm rono-
CyBaTV Uy 6anoTyBaTUCA Ha BUOOPAX, AJ1A YOO MOXYTb 3HafOOUTNCA [OAATKOBI
3axoau, AK-0T peecTpauia BIMNO ak BubopuiB abo BiaKpinHi TanoHy;

15.3.13. cTeXxnTu 3a cTabifNbHMM PO3BMTKOM AOBFOTPMBANMX PilleHb AnA
BMO, a Takox 3a iXHiMM MaTepianbHO-MO6YTOBUMY YMOBaMU, 30KPEMA 3a HaABHiIC-
TIO HANIEXKHUX XKUTNOBUX YMOB;

15.3.14.3a6e3neynTvi NOBHOLIHHWIA, BiNbHMI | 6e3nepelukogHuia goctyn BMNO
1 0Ci6, LLI0 NOBEPHYNNCA, O FYyMaHiTapHOI JOMOMOT; iepKaBa He Moxe 611oKyBaTu
TaKku JOCTYN Yn nepeLuKoaXaTv MoMy yepes NOoAITUYHI NPUYNHY;

15.3.15. ginMTnca JoCBIiAOM i nepefoBMMN NPAKTUKaMU WOAO AOCATHEHHA
AoBroTpusanux pieHb ana Bro;

15.4. gianbHicTb Pagn €Bponu no BigHoweHHto go BMO B €Bponi mae
06’egHyBaTu NpepacTaBHUKiB BIMO 3 yciei €Bponuy, WwWob HaaaT! iM MOXMBICTb Mo-
AINMTNCA Pi3HUM JOCBIAOM | HABUMTUCA HA HBOMY;
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15.5. W06 3MiLHWTY NONITUYHY N EKOHOMIUHY CTabiNbHICTb Y BigNOBIgHMX
JeprkaBax-usieHax, yCim Takum gepxaBam-yneHam Pagu €Bponu NponoHyeTbCA:

15.5.1. npofoBXyBaTV NIATPUMKY NpoLiecy fOO6POBINbHOIO NOBEPHEHHS,
MicueBoi iHTerpauii BMO i1 iHTerpauii B iHLWi YacTVHI KpaiHK i3 3a6e3neyeHHaAM
¢diHaHCOBOI fONOMOTU, TEXHIYHUX 3HAHb | 4OCBIAY;

15.5.2. pobuTy [O6POBINbHI BHECKM B NeBHI nporpamu Pagn €sponu, cnps-
MOBaHi Ha 3MiLJHEHHA 3aXMCTy NpaB NOANHN, BEPXOBEHCTBa Npasa i AeMoKparTii
B KpaiHax, AKi Cepo3HO NOCTpaXk4anu Big nepemilleHHs;

15.5.3. NpofoBXKyBaTU NiATPVMMKY OPraHiB, Wo 3abe3neuytoTb 3aXMCT Npas
JIIOAVHN Ha fiep>KaBHOMY, perioHanbHOMY i Mi>KHapOAHOMY PIBHAX i MpaLoioTb
Yy BiANOBIAHNX fieprkaBax-ysieHax, BUKOPUCTOBYIOUM CBOT MOXKITMBOCTI AJ1A 3a0X0-
UeHHA ypaais BUpiLWyBaTU Npobnemn obmexeHoro foctyny BMO fo ixHix npas.

16. Acambnen pekomeHaye KomiTeTy MiHICTpiB 3aKnnKkaT €BpONencbKuia
Coto3:

16.1. NpyAINUTU NoCUneHy yBary NTaHHAM, NOB'A3aHUM i3 MOLLIYKOM JOBro-
TpuBanux piweHb ana cutyauii 3 BMO Ta BMpiweHHAM ixHix npobnem i3 3abe3ne-
YeHHAM NpaB NIOANHY B paMKax CBOEI EBpONericbKoi NONITUKK CyciAcTBa Ta HOBOT
Mporpamn CxigHOro NnapTHepCTBa;

16.2. TOCUNIOBATU POJTb MMPOTBOPUMX MiCill EBPONENCbKOI NONITUKM 6e3neKn
Ta 060POHN Y 30HaX MOTEHUINHNX KOHONIKTIB;

16.3. nigTpUMyBaTK NOAITUYHMIA IMNYNbC Y BIANOBIAHNX fepkaBax, AKi He €
uneHamu €sponerncbkoro Coto3y 3 TOUKM 30py NepcrneKkTBY EBPOIHTerpaLii; y pam-
Kax npouecis AOCTYMNy OLiHIOBATU NOKpaLleHHA cuTyalii BI1O, 3okpema nporpec
Y NMUTAHHAX JOBroTPMBANNX PillleHb;

16.4. NnpofoBXyBaTK NIATPUMKY NpoLecy AOOPOBINIbHOrO NOBEPHEHHS, Mic-
ueBoi iHTerpauii BMO i1 iHTerpauii B iHWI 4acTUHI KpaiHu i3 3a6e3neyeHHAM
¢diHaHCcoBOI fonomMoru Ta JocCBiay;

16.5. HapaBaTy GiHAHCOBY AOMOMOTY KOHKPETHUM CMifIbHUM Nporpamam
Pagn €sponu, cnpAMoBaHUM Ha NOCUNEHHA 3axX1CTy npas NtoanHN BIMO B €eponi,
30KpeMa HalypasnuBiWMX rpym, a TakoX MiaBUWUTI 06i3HAHICTb i MOXINBOCTI
MicLieBUX CY6'eKTIB, LLO MpaLoloTb Hag BMPILLeHHAM NuTaHb BIMO.

17. Acambnes 3aknunkae KoHrpec micLeBux i perioHanbHUx Bnag Pagm €sponu
BUBYMUTU NUTaHHA epeKTUBHYIX 3aC06iB NiABULLEHHA 06i3HAHOCTi Ta MOXMBOCTEN
MiCLieBM1X OPraHiB Blaan CTOCOBHO TPyAHOLWiB iHTerpauii B0 y micuax nepemitleH-
Hf, IXHiX cnelianbHUX NoTped | KOHKPETHUX YPa3INBUX CTOPIH.

18. Acambnen 3aoxouye Komicapa Pagn €Bponu 3 npas ntoanHyn 06’'egHaTh
3yCMnNA HauioHanbHUX iIHCTUTYLIN 3 NpaB NIOANHN 1 YNOBHOBAXKEHUX i3 NpaB
NIOAUHY 3 PErioHIB, y AKKX 3apa3 € gosroTpreani BMO, wob ouiHUTK JOCATHY T
nporpecy BUKOHaHHI H13K1 pekoMeHgaLin Pagyn €eponu wopao 3axmcTy npas BMO
1 BU3HAUMUTV peLUTy nepeLLKo Ana 3abesneyeHHs AOBroTPMBAIUNX PilleHb, @ TAKOXK
BMAATU MEMOPaHAYM i3 LibOro NUTaHHA.
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19. Acambren 3aKknnkae baHk po3BuTKy Pagu €Bponu po3noyaTy chiBnpawio 3
BiZNOBIAHVMU AeprKaBaMU-UieHaMU, Wob diHaHCyBaTK GinbLuy KinbKiCTb NPOEKTIB,
LLIO CTOCYIOTbCA NOBepPHeHHs GixeHuis i BMO.

20. Acambnes Br3Ha€e NOTPeby y BCEOXOMMIOIUOMY CMOCTEPEXEHHI 3a nepe-
6irom BMpIilLEHHA HaBeAeHUX BULLe NpobnemM 3aBAAKM MexaHi3My MOHITOPUHIY
B KOXHIl KpaiHi Ta perioHanbHUMK 11 TeMaTUYHUMK 3BiTaMu, nigrotoBaHumm Ko-
MITETOM i3 NUTaHb MirpaLii, 6i>keHUiB i HaceneHHs.
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HopaTok 2. O6paHi cnpasu EBPONENCLKOro cyay 3 npas
NIOAVHW, NOB’A3aHI i3 3aXMCTOM NpaB NIOAUHMN
BHYTPILIHbO NepeMilleHux ocib Ta iHWNX ocib,
AKi nocTpaxganu Big KOHONIKTy (BUTArK)'™

Joisipy npoTtu Typeuuunnm (Loizidou v. Turkey),
No 15318/89 (nonepepHi 3anepeueHHs), 23 6epesHa 1995 poky''?

Lia cnpaBa cTtana nepuoto, AKy Cya po3rnaHyB BHAaCiAOK BTOPrHeHHA Typeu-
ynHK Ha TepuTopito Kinpy, wo Binbynoca B 1974 poui Ta npun3Beno Ao okynauii
NiBHIYHOI YaCTUHM OCTPOBA Ta NepPeMILLEHHA NPUOAN3HO JBOXCOT TUCAY KiNpioTiB
i3 IXHiX AOMIBOK Ta BTpaTu BRacHoCTi 3.

®akmu. 3aa8HuyA naHiJ1oizidy ckapunacs, 30kpemd, Ha me, ujo it npaso enac-
Hocmi 6ys10 NopywieHo mypeubKUMU 8ilicbKOBUMU CUSIAMU, AKi OKYNny8sasiu i npooosxy-
84J1U KOHMPOJIBAMU NigHIYHY YacmuHy Kinpy i aki HEOOHOPA3080 nepewKooXanu
iT docmyny 0o 6yduHKy ma iHwo20 MatiHa, Wo 3Haxo0umecs 8 0aHOMY pezioHi. Bora
cmaeepoXxysasna, ujo 0aHi dii 6ys1u mpusarHum NOPYUIEHHAM ii 871ACHOCMI, MAKUM, Wo
cynepedums cmammi 1 [Mepwozo npomokony 0o KoHgeHUil, a makox mpusaryum
nopyweHHAM i npasa Ha nosazy xumjsia 8ionosioHo 0o cmammi 8 KoHeeHUyiji.

Type4y4yuHa 8u3Hand, ujo naxiJloizidy empamuna KOHMpPOsib HAO CBOEIO 8/1AC-
Hicmio 8 pe3ysiemami okynayii nisHiyHoi yacmuHu Kinpy mypeubkumu gilicekamu i
cmeopeHHs 8 UboMy pezioHi «Typeybkoi Pecnybniku isHiyuHozo Kinpy». TypeddyuHa
30ilicHI0€ ehekmugHUU 3d2anbHUl KOHMPOosib HAo lisHivHUM Kinpom 3a 0onomo2oro
CBOET 8iliCbKOBOI NPUCYMHOCMI 8 UbOMY pe2ioHi, 8 pe3ysibmami 4o2o ii 8ionosioasib-
Hicmb 3a KoHBeHUyi€to nowuptoembsca Ha nonimuky i 0if enadu Typeuybkoi Pecnybiku
lMigHiyHo20 Kinpy («TPI1K»). Omxe, 0ii enaou «TPIK», niompumysaHi mypeybkumu
gilicokamu, nionadarome nid topucoukyito TypedquHu',

Bumse 3 piwieHHsA

3azaneHi nuMaHHA BUKOHAHHA NO3UMuUeBHuUX 30608'A3aHb y cepi npas
JI100UHU (NUMAHHA rPpuUcoukKyii). «59. Cratta 1 KoHseHuii nporonouuye: “Bucoki
[JoroBipHi CTOPOHYW rapaHTyoTb KOKHOMY, XTO nepebyBae nif iXHbO PUCANK-
Li€to, Npaga i ceoboau, BU3HaveHi B po3gini | [uiei] KoHBeHUii"».

111 TyTi gani no BcbOMy TeKCTY — KypCuB aBTOPCbKMIA.

112 Case of Loizidou v. Turkey (Application no. 15318/89) = [Cnpasa «Jloi3igy npotu Typeuunnu»]: Judgment
European Court of Human rights, 23 March 1995 (preliminary objection). HUDOC: database. URL: https://hudoc.
echr.coe.int/eng#  {«fulltext»:  [«Loizidou%20v.%20Turkey»], ~«documentcollectionid2»:  [«GRANDCHAMBER»,
«CHAMBER»], «itemid»: [«001-57920»]}. Mepeknaa ykpaiHcbkoto: Odiuiitna cTopiHka Mpoekty Pagm €Bponn
«BHyTpiluHe nepemilueHHa B YKpaiki: po3pobka Tpuanux piletb». URL: https://rm.coe.int/CoERMPublic
CommonSearchServices/DisplayDCTMContent?documentld=09000016806b5965.

113 Mapackesa K. 3axuct BHyTPilLHbO NepemiLLeHyx ocib BiaNoBiaHO Ao €Bponeiicbkoi KOHBEHLT 3 NPaB NIOANHY Ta iH-
wmx ctanpaptis Pagu €sponu: nocibuuk. Xapkis: Mpaso, 2017. C. 32.

114 SKcTeppuTopUanbHas HOPUCAMKUMA TOCYHAPCTB-YYacTHUKOB. MHdopmaLmoHHo-Tematueckuit nuctok. Hoabpb,
2014. URL: https://www.echr.coe.int/Documents/FS_Extra-territorial _jurisdiction_RUS.pdf.
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«62. LLlopo uboro Cyn Haragye, wo xouya Ctatta 1 BCTaHOBNIOE pamKu AnA KoH-
BEHLiT, NTOHATTA “lOpUCANKLIT” BiANOBIAHO A0 LIbOIO MOJIOXKEHHA HE 0OMEXYETbCA
HauioHanbHoto Teputopicto Bucokmx oroBipHux CTopiH...

3 ypaxyBaHHAM npeameTa Ta meT KoHBeHLUii 8idnosidansHicme JJoeogipHoi
CmopoHU MAkoX MoXxe BUHUKAMU, KOJTU BHACIOOK 8ilicbkosuX Oili — AK 3aKOHHUX,
TaK i HE3aKOHHMX — BOHA 3[iNCHI0E paKTUYHWIA KOHTPOMb 3a PaloHOM Mno3a il
HaLioHanbHo TepuTopiet. 30608°A3aHHA Wj000 3axucmy B LibOMY paiioHi NpaB
i cBo6OpA, BCTaHOBNeHUX KOHBeHLUi€, 8unugae 3 pakmy makozo KOHMpOoJIi,
He3asleXXHo Bifj TOro, UM 34iCHIETbCA BiH 6e3nocepeaHbo Yepes 36poiiHi cunu,
un Yepes NignopAAKOBaHY MicueBY agMiHicTpauito.

63.Y 3B’A3KYy 3 UMM YpAa-BiAnoBigay BU3HaB, WO BTPaTa 3aaBHULEI0 KOHT-
POsIo Haf CBOEID BNACHICTIO BUHMKIIA BHACIAOK OKynaLii NiBHiYHOT YacTuHu Kinpy
TypeubKMM BiicbKamu i BCTaHOBMeHHA Tam «TPIK». Kpim Toro, He 3anepeuyBsa-
Nnocb Te, Wo 3aaBHMLA Byna no3basneHa TypeLubKUMY BiiCbKamMy MOXNBOCTI
oTpUMaTN OCTYN JO CBOEI BACHOCTI.

64. 3 ubOro BMMMBAE, WO TaKi Ail MOXYTb Nignagaty nig TypeLbKy “lopnc-
AvKuit” B ceHci CratTi 1 (cT. 1) KoHBeHuii. Takum unHom, Cyg, Ha eTani po3rnagy
Crpasu MO CyTi Ma€ BUPILLINTX NUTAHHA WOAO TOro, UM MOXe NpeaMeT CKapru
6y TV nocTaBneHnin y npoBuHy TypeuunHi i CnymTun NigcTaBoto 1A BCTaHOBMIEHHA
BignosiganbHoOCTi [epkaBu».

JNoisipy npotu Typeuuunnm (Loizidou v. Turkey),
No 15318/89 (mipKyBaHHA no cyTi), 18 rpyaHa 1996 poky''®

3azanvHi NuUMAaHHA BUKOHAHHA NO3uMueBHuUx 30608’sA3aHb y cghepi npas
JII0OOUHU (NUMAHHA IOPUCOUKYiT). «54.Y BUpilweHHi CyaoM NUTaHHA, Ha KOTo NATae
BiANOBIAaNbHICTb, BaX/IMBO, WO BlaAa TypeudrHu BU3HAE, WO BTpaTa 3aABHULIEIO
KOHTPOJII0 Haf} CBOEIO BMIACHICTIO € HACNiAKOM OKynawii MiBHiYHOT YacTuHK Kinpy
TypeLbKMMU BiicbKamu 1 yTBopeHHsA Tam “TPTIK"... OKpim Toro, He 3anepeyyeTbca
i TOM ¢daKT, Wo TypeLbKi Bilicbka HEOAHOPA30BO NePEeLLKOKaNN 3aABHNLi OTPu-
MaTun JOCTyn A0 1T BNaCHOCTI. ..

OpfHak NpoTArom yCboro CyfoBOro po3rnagy snaga TypeudvHu BigmosnaAna-
cA Bif TOro, Wwo6 HecTn Bi4NOBifanbHICTb y BUMNaAKax, AKi 3a3Havannca y ckapsi,
CTBEPAKY0UM, WO Ti 30POMHI cnm itoTb BUKMIOYHO B TiCHI B3aEMOZi i Bif iMeHi
Hi6MTO He3aneXHoil Ta aBToHoMHoI Bnaaw “TPMK”"...»

«56. Hemae Heob6XigHOCTI BM3HayaTu, AK Le 3anponoHyBanun 3aaBHU-
ua i Bnaga Kinpy, un Hacnpasgai TypeyunHa 34iNCHIOE BCEOCAXKHUIN KOHT-
ponb Hag nonitukoto i giamu snagmn “TPIMK". Tol ¢pakm, wo y nigHiyHilG yacmu-
Hi Kinpy Hecymeb OilicHy ciyx0y ii yucneHHi niopo30isnu... 3 ycielo o4esuoHic-

115 Case of Loizidou v. Turkey (Application no. 15318/89) = [Cnpaa «/loi3igy npotu Typeuuntu»]: Judgment European
Court of Human rights, 18 December 1996 (merits). HUDOC: database. URL: https://hudoc.echr.coe.int/eng#
{«fulltext»: [«15318/89»],»documentcollectionid2»: [«<GRANDCHAMBER»,»CHAMBER»],»itemid»: [«001-58007»]}.
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mio 8unnusae, wo apmisa TypeyduHu 30ilicHIOE ecpekmusHUl i NnOBHUU KOHM-
pOJIb HAO i€ YacMUHO ocmposd. Takuini KOHTPOJb, SIK CBiAYaTb BiANOBIAHI
nepe.ipKu i 3'AcyBaHHA 06CTaBUH CnpaBu, TArHe 3a coboto 1i BignosiganbHicTb
3a nonituky i i “TPMK"... Ti X, Ha KOro NoLNPIOETLCA LA NoniTKa abo Aii, nigna-
JatoTb, TAaKMM YMHOM, Nig “topucamnKuio” TypeuunHm B KOHTeKCTi cTaTTi 1 KoHBeHLUil.
Ii 3060B’A3aHHA WoOAO 3abe3neyeHHs 3a8BHULI NpaB i cBo60, NepeniueHnx
y KoHBeHLii, TaKnM YHOM MOLIMPIOIOTLCA Ha MiBHIUHY YacTUHyY Kinpy».

Kinp npotu TypeuunHu (Cyprus v. Turkey),
No. 25781/94 [BI1], 10 TpaBHA 2001 poky''®

®@akmu. L5 cnpasa cmocyemoca cumyauii, AKa icHyeana Ha nieHoui Kinpy nicns
nposedeHHA Mam gilicbkosux onepauil Typey4uHoro 8 nunHi i cepnHi 1974 poky,
a Makox npo0oosxxeHHs nodiny mepumopii Kinpy. Kinp cmeepdxysag npo nopywieHHs
TypeuduHoto KoHeeHyii 3 0enady Ha admiHicmpamusHy npakmuky. Kinp 3a3Hadas,
wo TypeyduHa Hece 8i0N08i0aIbHICMb 3a Ui NOpYUWeHHS, U0, AK CMeepOXKy8asocs,
Manu micye, He38axxaro4u Ha npo2osioweHHsA «Typeybkoi Pecnybniku [ligHiYHO20
Kinpy» («<TPI1K») 8 nucmonadi 1983 poKy, a makox ekazas Ha ocyd MiXHapoOHOIO
cnineHomoto cmeopeHHaA «TPIK». TypeyduHa, 3 iHuwo020 60Ky, cmeepOxysand, o
«TPI1K» 6yna He3anexHot 0epxasolo, i o 80HA He Moxe 6ymu npumszHyma 00 8io-
noeioasibHocmi 8ionosioHo 0o KoHeeHyii3a dif abo 6e30isnbHicme, npo Aki idembca'"’.

Bumse 3 piweHHs

3azanbHi nuMAaHHA BUKOHAHHA No3umMueHuUX 30608’A3aHb y cepi npas
JII00uUHU (NnUuMaHHA pUcOuKyii). «77. 3BUYaiiHo, NpaBga, Wo y cnpasi “Jloisigy
npotu TypeuunHun” (Loizidou v. Turkey) Cyn nocmnaeca Ha cKapry okpemoi ocobum
CTOCOBHO BiAMOBW BflaAv HaAaTh 3aaBHULiI AOCTYN A0 il MainHa. Pasom 3 Tum cnig,
3a3HaunTw, Wo nosuuia Cyay € NpMHLMMNOBOIO WOAO BiANOBiAaNbHOCTI TypeuurHm
BignoBigHo fo KoHBeHLUii 3a nonituky i gii Bnagun “TPIK". 3 ypaxyBaHHAM edeKTnB-
HOTO i BCROCAXKHOTO KOHTPOJI0 HaA MiBHIYHO YacTnHoto Kinpy i BignoBiganbHicTb
He MOXe 06MeXyBaTuCA fiAaMu Ti BNaCHMX BiNCbKOBMX abo 0diLinHKX oci6 y nis-
HiYHi YacTuHi Kinpy, a noBrHHa ByTr nowvpeHa i Ha Aii micueBoT agmiHicTpauil,
AKa BCe e iCHYE 3aBAAKMN TypeLbKMM BiliCbKOBMM Ta iHWMM BuAam NigTPUMKN.
3 UbOro BUMNMBAE, WO, 3rigHO 3i CT. 1 KOHBEHLii, TOTPIGHO BBaXKaTK, LLO <OPUCANK-
Lis» TypeuyurHu NoWMPIOETHCA Ha 3abe3neyeHHsA BCboro Habopy OCHOBHMX NPas,
BM3HaueHux y KoHBeHLiT Ta goaatkoBux MpoTokonax, Aki BOHa patudikysana, i
LLIO MOPYLUEHHSA LMX NpaB TArHYTb 3a COO0I0 BiANOBIAaNbHICTL BNagn TypeyunHu.

116 Case of Gyprus v. Turkey (Application no. 25781/94) = [Cnpasa «Kinp npomu Typeyyuru»]: Judgment European Court
of Human rights (Grand Chamber), Strasbourg, 10 May 2001 (merits). HUDOC: database. URL: https://hudoc.echr.coe.
int/eng# {«fulltext»: [«Cyprus9%20v.%20Turkey»],»documentcollectionid2»: [«GRANDCHAMBER»,»CHAMBER»] »itemi
d»: [«001-59454»]}. Mepeknaz ykpaitcbKoto: OdiuiiiHa cTopikka MpoexTy Pagy €Bpony «BHyTpiluHe nepemilieHHA
B YKpaiHi: po3po6Ka Tpuanux pituenb». URL: https://rm.coe.int/16806b5964.

117 36poiiHi KoHdnikTw. Indopmauiitimii bioneTeHb. CekpeTapiat €Bponeiicbkoro cyay 3 npas NtoAnHN. bepe3enb, 2016.
18 ¢. URL: http://unba.org.ua/assets/uploads/legislations/human-rights/2016-06-27.espl.zbroini.konflikty.pdf.
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78.Y 3B'A3Ky 3 BULLe3a3HaueHUM Cya MOBUHEH B3ATY A0 YBaru Ty 0CO6NMBICTb
KoHBeHL|ii, AKa € iIHCTpyMeHTOM eBponeicbKkoro nybniyHoro nopagky (ordre public),
Heo6XigHOro ANA 3aXMUCTy OKpeMuX Nitofei i BUKoHaHHsA micii Cyay, Wwo nonsrae
B TOMY, SIK Lie 3a3HaueHo Yy cT. 19 KoHBeHLUji, wo6 “3a6e3neunt JOTprMaHHA Bu-
cokunmun [lorosipHumn CtopoHamm ixHix 3060B"A3aHb” (pileHHA y cnpasi “J1oisigy
npotu TypeuyunHn” (Loizidou v. Turkey), (nonepegHi 3anepeyeHHs), Wo 3ragaHe
BuLle, C. 31, NyHKT 93). 3 ypaxyBaHHAM TOrO, LU0 epkaBa-3adaBHULA, AK i paHille,
He Ma€ MOXNMBOCTI BUKOHYBATW Y MiBHiYHI YacTuHi Kinpy obymosneHi KoHBeH-
Li€to 3060B'A3aHHA, Oyb-AKe iHLe pilleHHA Npr3Beno 6 4O CTBOPEHHA MPUKPOro
BaKyyMy B CMCTeMi 3aXMCTy NpaB JIANHN Ha TEPUTOPIi, NPO AKY e MOBa, agXe
TII0AN, AKI TaM NPOXKMBaKOTb, M030aBIATHCA NEPEBAT, AKi HafaloTb OCHOBHI rapaHTil
KoHBeHUji, i cBoro npasa BumMaratu Big 6yab-akoi Bucokoi [lorosipHoi CTopoHu
NOACHEHb OO NOPYLUEHHA CBOIX NpaB nifg yac cnyxaHb y Cygi».

«80. Cyp AifwoB BUCHOBKY MO Te, WO BiAMNOBIAHO A0 MOro HKYeHaBeAeHNX
APryMeHTIB LWO10 NUTaHHA MNPO NPYBATHUX 3aLiKaBeHWX CTOPIH (OVB. HUXKYE NMYHKT
81), npobnemu, Npo AKi iae MoBa B Ll cKapsi, NignagatoTb Nig “lopucamnkui” Typey-
YMHWU 3rigHO 3i cT. 1 KOHBEHLUT i TaKUM YUMHOM TAFHYTb 3a CO6OI0 BiAMOBIAANbHICTb
Bnagm TypeyuunHu, AK Le nepenbayaetbcs KoHBeHL €.

CmocosHO 8uMo2u cKkopucmamucs 8cima 6HympiwHiMmu HaAs8HUMU 3dco-
6amu npasoeoezo 3axucmy

«93. Cyn Harafye, Wo y cBOEMY KOHCynbTaTUBHOMY BUCHOBKY LWoao Hamibil
MixkHapogHui cyn 3aaBmB (1971 ICJ Reports, ¢. 56, nyHKT 125):“3aranom, HeBrn3HaH-
HS NiBAeHHO-adPMKaHCbKOT agMiHicTpauii wiel TepuTopii He MOBUHHO NPU3BECTU
[0 no3baBneHHs Hapogy Hamibii nepeBar Big mixkHapogzHoI cniBnpaui. 3okpema,
B TOW Yac Ak odilinHi gii, wo 3ainicHioloTbca ypagom lMNisaeHHoi Abpukn Bif imeHi
abo wopgo Hamibii nicna 3akiHYeHHs BifOMOro MaHAaTa, € HE3aKOHHUMMW i HEeYMH-
HUMU, LA HECTIPOMOXHICTb He MOXe OyTUW MOLIMPEHA Ha TaKi i, AK, Hanpuknag,
peecTpauia HapOAXKEHHS, CMepPTi Ta WIo6y; iIrHOPYBaHHA HACNiAKIB Taknx Qi
MOXYTb MPU3BECTN A0 NOTiPLIEHHA CTaHOBKLLA XK1TeniB Uiei Teputopii”

94. Cyn 3a3Hauae, Lo Lo Te3y Byno BKNtoUYeHo 0 BUCHOBKY nicna po3rnagy pis-
HUX apryMeHTIB Mif Yac cyxaHb, AKi nepeayBasnv yxBaneHHI0 Liboro JoKymeHTa. Tak,
npefcTaBHuK HigepnaHais 3aasuB yneHam MixkHapoAHOro cyay, WO HeBU3HAHHA
He3aKoHHoro pexumy MisgeHHOT Adpuky B Hamibii “He BUKIIOYa€e B3ATTA 4O yBaru
baKTy 34iICHEHHA NOBHOBAXEHb TOK MipOI0, B AKili HEOOXIAHO ANA 3AINCHEHHA
NpaBOCYAAs B 3aKOHHWX iHTepecax Toro iHAMBIAyyMa, (AKui1) peanbHo nepebyBae
y Bnagi arafaHux nosHoBaxeHb” (Pleadings, Tom I, c. 130). MpeacTtaBHKK Cnonyye-
Hux LUTaTiB cka3as, Wo “Le cTano 6, HanpuKiag, NopYyLIEHHAM NpaBs JIIOAEN, AKON
iHO3eMHa fieprkaBa BiIMOBMIAcA BU3HaTK NPaBo xuTenis Hamibii ogpy»kyBaTtnca
i BUXOAWTY 3aMiX BifNOBIAHO [0 iCHYIOUMX 3aKOHIB... abo BBaXkana 6 ixHix giten
He3aKOHHOHapPOAXeHUMU. KoJeH KOHTPAKT Ha NpoJa)x TOBapiB TaKoXK He cnif
orosiowyBaTV HeZiNCHUM NuLLE Yepes Te, WO NOoro (KOHTPAKT) yKnaaanu Bignosia-
HO [10 3BMYaiHMX 3aKOHIB MPO TOpPriBIo, AKi 3acTocoBye MiBaeHHa AdpuKa Wwopao
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Hami6ii” (Pleadings, Tom I, c. 503). Lli 3asB1 B cuny noriyHoi HeobxigHOCTi NOTPibHO
BMKOPUCTaTVW Ans TOro, Wob ypaxoByBaTy Mif Yac yXBaNeHHs Cy[OBYX PilleHb, AKi
CTOCYIOTbCA MOBCAKAEHHNX BifHOCKH. HaBeaeHi BuLLe LmTaTy CBigyaTh, Wwo MixHa-
poAHWN Cyf, pillyye BiAMOBUBCA Biff TaKOro NiAXoAy, 3riAHO 3 AKMM Ma€ BigXnnatmnca
BCE, LI NMOB'A3aHe 3 He3aKOHHUMWY, icHytourMm de facto pexkumamu, He3Baxkakoun
Ha Te, wo leHepanbHMn CekpeTap OOH NponoHyBaB BUMHUTY TaKNM YMHOM.

95. Cyf 3a3Havae, LWo LA pillyya BiMOBa 3HOBY NPOyHarna i B CUbHiLWii ¢op-
Mi B AyMKaXx, AKi BUCIIOBMAN OKPEeMO OAWH Bif ogHoro, cyadi Ainnap, e Kactpo i
Owima (Dillard, de Castro, Onyeama). Cynaa Linnap (1971 ICJ Reports, c. 166-167)
3a3HauuB, Wo opMyna, AAKa NONAraE B TOMY, OO MaKCMManbHO JOTPUMYBATHCA
npuHLMny ex injuria jus hoh oritur, He € abcontoTHOIO, | fOAAB, WO “AKLo 6yno 6
iHaKLLe, TO 3arafbHili 3auikaBneHoCTi y 6e3neui yros YmHunmca 6 cepiiosHi nepe-
LIKOAM, @ CnpaBa, NoB'A3aHa 3i 3BeleHHAM 10 MiHIMyMy HeMnoTPiOHMX TPYAHOLWIB i
HenopOo3yMiHb, LWBKUALWe nocTpaxadana 6, Hix Burpana”. Cypan ae Kactpo (tam camo,
. 218-219) po3mexxyBaB gii Bnagu Hami6ii de facto, wo ctocytotbes gin abo one-
pauin, AKi 3a4inaloTb “geprkaBHY BNACHICTb, KOHLECIT TOWO", i “gin Ta npaBa npu-
BaTHMX 0Ci6", siki “cnip po3rnagaTy AK NPAaBOMIPHI (3aKOHHICTb BHECEHHA JaHUX
Y UMBINbHI PEECTPU Ta B 3eMENTbHUI PEECTP, 3aKOHHICTb LLSTI06IB, 3aKOHHICTb pilleHb
umBinbHUX cygis i T.4.)". Cyaasa OHiMa 3aABMB, WO X04a Y TPETiX KpaiH He Byno
3060B’'A3aHHA He BM3HABaTU 3aKOHHICTb MNiBAEeHHO-adpPMKaHCbKOT MPUCYTHOCTI
B Hamibii, et 060B'A30K 30BCiM He NOLINPIOBABCA Ha “BiAMOBY BM3HaBaTK 3a-
KOHHICTb Ain MNiBaeHHoi AppurKu Bif imeHi abo wopo Hamibii 3 ypaxyBaHHAM TOro
baKTy, Wo aaMmiHicTpaTnBHMIA KOHTpOonb [MiBaeHHOT Adpurkm Hag Hamibieto (xoua i
He3aKOHHUN), AK i paHilwe, € ynpasniHHAM de facto uieto Teputopieto”

96. Cnig 3a3HaunTK, Wo KoHCynbTaTUBHUIA BUCHOBOK MixHapozHoro cyay,
AKWIN CNif pO3rnAAaTH B CYKYMHOCTI 3 BUCTYNaMU i MOACHEHHAMN [EAKNX YNeHiB
Cyay, YiTKO NOKa3ye, Lo B CUTYaLliAx, NoAibHMX A0 TUX, WO HaBOAATLCA B Ll cnpa-
Bi, 3060B'A3aHHA irHOpyBaTy, He 6paTi Jo yBaru Aii icHytounx de facto opraHis Ta
iHCTUTYTIB ganeke Bifg abcontoTHoro. [1na niofen, AKi NpoXMBatoTb Ha Uil TepuTopil,
KUTTA TPUBAE. | Lie XUTTA NOTPIOHO 3po6UTYK GiNbl CTEPMHUM i 3aXULLEHNM Bif,
Bnagu de facto, Bkntouatoum i ixHi cyaw; i came B iHTepecax XuTenis L€l Teputopil
Ail 3ragaHol Bnagu, AKi CTOCYTbCA CKa3aHOro, He MOXYTb NPOCTO irHOPyBaTUCA
TpeTiMK KpaiHaMm abo MiXKHapOLHUMY OpraHi3aLisMu, 0cobnrBO Cyaamu, 30Kpema
i um. lymaTtu iHaKLwe o3Havano 6 30BCimM No36aByTY NtOAEN, AKi NPOXKMBatOTb Ha il
TepuTOpii, BCiX iXHiX NpaB Liopasy, KON BOHM O6roBOPIOIOTHCA B MiPKHAPOLHOMY
KOHTEKCTi, Lle TaKoX 03Havano 6 no36aBuTy 1X HaBiTb MiHIMaNbHOIO PiBHSA Npas,
AKi IM Hanexartb.

97. Cyq 3a3Havag, Wwo AymKa, BUcnosneHa MixkHapoaHM CyIOM B KOHTEKCTI,
AKMI ONUCaHO B NonepeaHboMy MYHKTI, 30BCiM He € BigoKkpemseHot. BoHa nig-
TBEPAXKEHA | aBTOPUTETHMI aBTOPaMM NpaLib Ha Temy yTBOpeHb de facto B Mix-
HapOoAHOMY MpPaBi, i peanbHO iCHYIYOI0 NPaKTUKOIO, 30KpeMa NoCcTaHoBaMu CyAiB
pi3HUX AeprKaB WOAO CTaTyCy pilleHb, yXBaneHUX Bfagoto yTeopeHb de facto. Lle
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BiMNOBIfga€ AiCHOCTI Ta NiATBEPAXKEHO NPUKNagamuy BigHOCHH NPUBaTHUX lOPUANY-
HVX OpraHi3adii i gin opraxis Bnagu de facto, Aki cTocyoTbca Taknx BigHOCUH. Jeski
LepKaBHi opraHu nayTb Aani, BOHM GaKTUYHO BU3HANM HaBITb fii, L0 CTOCY0TbCA
cuTyauin y chepi fepaBHOro npasa, Hanpuknag, HaaasLUY CyBEePEHHUI iMyHiTeT
icHytoumm de facto yTBOpeHHAM, opraHam Ta iHCTUTYTaM abo BigMOBAAIOUNCH
OCKap»KyBaTu HabyTTA BMACHOCTi OpraHaMu Takux yTBOPEHb.

98. ina Cyny TpyAHOLLi 3p06MTN BUICHOBOK MOJIAraloTh Y TOMY, LLIO BiH He MOXe
NPOCTO irHOpyBaTU CYA0Bi OpraHu, CTBOPEHi TakuM yTBOpeHHAM, AK “TPTIK”, y Tomy,
L0 CTOCYETbCA BIfHOCKH, MPO AKi NAEeTbCA Y Uil cnpagi. B iHTepecax xuTtenis
“TPIK’, BKNtouaoum rpekxis-KinpioTis, MaTi MOXKMIMBICTb 3HANTIN 3aXMCT 3 GOKY Ta-
KMX OpraHiB; i AKwo Bnaga “TPIMNK” He Hagana 1oro, ue i MoXHa BBaXkaTu TakMM, LLO
cynepeuntb KoHBeHUii. BignosigHo, xuTenam uiel Teputopii Moxe 3Hagobutnca
BMYepnaTu 3raflaHi 3acobm NpaBoOBOro 3axmcTy, AKLWO He 6yae AoBefeHO iXHI0
BifCYTHICTb ab0 TXHI0 HeepeKTUBHICTD, WO Byae NPeaMETOM OKPEMOro Po3rnagy
B KOXKHOMY KOHKPETHOMY BUMAfKY.

99. Cyp, AK i Komicia, po3noyHe po3rnag KOXKHOro NopyLeHHsA, Ha AKOMY
HamnonsArae AepxaBa-3aaBHULS, MUTAHHAM NPO Te, Y/ MOIIM 3aLlikaByieHi ocobu
ckopucTatTmcsa epeKTUBHUMM 3acobamMm NPaBOBOrO 3axXKCTY, Wob 3abe3neunTtu
piweHHA neBHoro nuTaHHA. Cyq BisbMe [0 yBaru, 30Kpema, MMTaHHA Npo Te, un
iCHYy0Tb nuLe B Teopii a6o epeKTUBHO AiloTb Ha NPaKTWLi 3aco6U NPaBOBOro 3a-
XUCTY i UM € AKiCb 0CO6MMBI 06CTaBMHMU, AKi 3BINbHAIOTb OCI0, L0 MalOTb CTOCYHOK
[0 Ui€i ckapru, Bif 3000B'A3aHHA BUYepnaTi 3acobu NpaBoBOro 3axumcTy, Wo €
B IXHbOMY po3nopagXeHHi, Ak ctBepaxye B Cyai AeprkaBa-3aaBHuuA. Cya Haragye,
LLIO CTOCOBHO OCTaHHbOrO MOJSIOKEHHA MPAaBUIO0 BUYEPMNAHHA He 3aCTOCOBYIOTbCA
TOAi, KONW iCHYE aAMiHiCTpaTMBHA NPaKTNKa, a Came HeOAHOPa30Bi, HECYMICHI
3 KoHBeHUji€to fii i TepnvmicTb Ao HUX 3 60Ky odiuiltHOT gepxaBHoi Bnaaw, i Le
HaOYHO NPOJEMOHCTPOBAHO | MAE TaKMIN XapaKTep, AKUA pobUTb Lo NpoLesypy
MapHoto abo HeedekTMBHOI (AMB., mutatis mutandis, MocTaHoBy y cnpaBsi “Ak-
Zisap Ta iHwi npotn TypeuunHun” (Akdivar and others v. Turkey) Big 16 BepecHs
1996 poky, Reports, 1996-1V, c. 1210, nyHKTW 66—67).

101. Cygn, ogHak, XoTiB 61 Le foAaTH, Lo HAaronoc AepaBun-3aaBHNL Ha He3a-
KoHHOCTi cyaiB “TPIK", AK BUZaeTbCA, CynepeynTb 3pobneHoMy TiEl X iepKaBoto-
3aABHULEI0 TBEPAXKEHHIO, WO TypeyunHa BiANOBiAanbHa 3a NMOBIPHI MOPYLUEHHSA
Ha niBHiYHOMy Kinpi, — 3aABK, AKa 6yna NpuinHATa CyAoMm (AVB. BULLE NyHKTW 75-81).
AIK BUABNAETbCA, HAaCMPaBAi BaXKKO BU3HABaTK, WO fepaBy pobnATtb BiAnosi-
JanbHoto 3a Aii, Wwo BigbysaloTbcA Ha TepUTOpIi, AKY BOHa HE3aKOHHO OKynyBana
1 ynpaBnAe Heto, i BIAMOBUTU Uil AepKaBi B MOXIIMBOCTI CNPoOyBaTu YHUKHY T/
TaKoi BigNoBiganbHOCTI LWAAXOM BUMPAaBNEHHA NPaBoNopyLLeHb, AKi NPUNUCY0TbCA
Ui geprkaBi B cygax. HapaTtn Taky MOXNMBICTb AiepKaBi-BignoBsifavy B Mexax L€l
CKapru 30BCiM He 03HaYa€ HeMPAMO Y3aKOHUTU PEXINM, AKA CTOITb M03a 3aKOHOM
3rigHo 3 MmixkHapoaHuMm npasom. (II) AHanoriyHe NPoTMPivYA BUHMKAE MiX iMOBIp-
HOI0 He3aKOHHICTIO IHCTUTYTIB, yTBOpeHux “TPIK’, i ioKa3amu fep>kaBu-3afaBHUL,
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AKi Oyie PO3rNAHYTO Ha Ni3HILOMY eTani (AVB. HUXYe, HanpUKnag, NyHKT 318-321),
npo Te, Wo Biabynoca nopylueHHsA cT. 13 KoHBeHLji: He MOXHa CTBepAXKyBaTH, 3
ofHoro 60Ky, Lo LA CTaTTA NopYLUEeHa, TOMY L0 iepXKaBa He HaZana 3acib npaBo-
BOTO 3aXMCTY, OHOYACHO CTBEPIXKYIOUM, 3 iHLIOTO OOKY, LU0 TaKII 3aCib MpaBOBOro
3aXUCTy B pasi NOro HafjaHHA BUABMBCA O TaKUM, AKWUIA He Ma€ 3aKOHHOI CUnn i €
HeniNnCcHUM.

MNMpaeo Ha xumma. «132. Cyp Haragye, Lo HeMa€ J0KasiB Toro, Lo 6yab-Koro
i3 6e3BiCTV 3HMKNMX OCi6 OyNno He3aKoHHO BO6WTO. Pa3om 3 Tim, Ha aymKy Cyay, i ue
CTOCYETbCA L€l cnpasu, BuLLe3ragaHe npouenypHe 3060B'A3aHHA TaKOX nepea-
6auae JoKa3s CripHOro TBePXXEHHSA NPO Te, Lo 0coba, AKY BOCTAaHHE 6aunnu, Konu
BOHa nepebyBana nig BapTol NMOBHOBAXHWX NpefCcTaBHUKIB [epkaBu, 3HNKNA
NoTiM 3a 06CTaBVH, AIKi MOXKYTb BBaXKaTUCA 3arpo3MBUMI A1 KUTTA.

133. bepy4u ue 0o ysaeu, Cy0 3a3Ha4ae, Wo Has8Hi 8idomocmi niokpiniroome
maeepoxeHHA 0epasu-3asasHUYi npo me, o 6azamo toded, AKi 3apas 88axaoMeCs
6e38icmu 3HUKIUMU, ympuMy8auca nio 8apmoto mypeybKumu Yu mypeuybKo-Kinpi-
omcbKuMU cunamu. Ix B3ATTA Nig BapTy Mano Micue B TO Yac, KOnm NpoBOANANCA
BiiCbKOBI onepalLlii, Lo CynpoBOAXKYBaNMCA apeliTamn i WWMpOKoMacLuTabHUmMu
B6mBCcTBamu. Komicia gana Takili cuTyauii npaBuibHy XapakTepucTuKy, BU3Ha-
YMBLUM i AIK TaKy, WO € 3arpo30t0 AN XUTTA. BriesasHaveHa 3aaBa P. [leHKTawwa,
nepepaHa 3acobamy macoBoi iHpopMaLlii, a noTim i BUCTyn npodecopa Kiouiok,
AKLLO OCTAaTOYHO i He MiATBEPAXKYBanuM BiANOBiAaNbHICTb AepXkaBuM-BignoBigaya
3a cMepTb 6€3BiCTY 3HUKMX OCi6, MPVHANMHI YiTKO BKa3yloTb Ha CTaH MNOCTIHOIO
pU3KKy, CTpaxy i peanbHOT Hebe3neKu, B AKOMY B TOW Yac NocTiiHO nepebysanu
noau, wo 6ynu nig BapToto.

134. He MmOXHa 3anepeuyBaTi TOro, LLO B TaKill 06CcTaHOBLi Ntogu 3HMKanu. Cya
He MOXe He Bi3HaunTK, WO Bnaga AeprkaBu-BignoBigaya Hikonn He npoBoauna
po3cnifyBaHb 3a CKapramu poauyis 6€3BiCTY 3HUKINX OCi6 WOAO TOrO, L0 OCTaHHi
3HMKanW NicnA yTPYMMaHH#A Nif BapTolo 3a 06CTaBUH, Konn Byna peasnbHa NpryrHa
nobotoBaTnca 3a ixHe Gnarononyyus. Y 38’A3Ky 3 LM NOTPIOGHO BiA3HAUNTH, WO
He 6yno »kofHoi odilinHOT peakuii Ha 3asaBy P. [leHKTalua, AKa BUKMKana 3aHemno-
KO€HHS. He 6yno 3pobneHo }oaH1x cnpob BCTaHOBUTY iMeHa 0Ci6, AiKi, AK NOBifoOM-
nanocs, 6ynu 3BiNbHeHI 3 TypeLbKMX B'A3HULb | nepefaHi B pyKn NpeAcTaBHUKIB Ha-
NiBBiNCbKOBKX OpraHi3aLii TypKiB-KinpioTis, abo BCTAaHOBWTY MiCLiA, Ky 3BO3WN
Tina 3rapgaHux oci6. Ik BuaaeTbcA, He 6yno 3pobneHo »oaHMX odiLiiHUX KPOKiB
nicnA noABM BepCili Npo Te, WO rpeku-KinpioTn 6ynu nepenpasneHi o TypeyunHy.

135. Cyp noroAXyeTbCa 3 AeprKaBoto-3aAaBHMLEI0 B TOMY, WO npoueaypHi
3060B'A3aHHA feprKaBU-BigNOBifaYa WOAO NOPYLLIEHOI NPO6IeMN He MOXYTb
nonAraTy e y BHECKY B PO3ChifyBaHHsA, AKi npoBoaaTbca Komitetom OOH
3 MUTaHb 3HMKAMX 6e3BicTn oci6. MogioHo fo Komicii, Cyn 3a3Havae, Wwo xouva
BMKOPWCTOBYBaHi Ha3BaHUM KomiteTom dopmm po6oTu, 6e3cymMHiBHO, KOPUCHI
[NA OCATHEHHSA T'YMaHITapHWX LiNel, Ha Lo BOHW, BNacHe, i CKepoBaHi, Li popmu
cami no cobi HegocCTaTHi, Wo6 BiANOBIAATM BUMOram nposefeHHs ebeKTUBHOIo
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po3cnigyBaHHsA, AK Lie BUNIMBAE 3i CT. 2 KOHBeHL|iT, 0co6n1BO 3 ypaxyBaHHAM Manol
KiNbKOCTi NpoBeAeHNX LM OPraHoOM CRifuuX Ain (AMB. BULLE NYHKT 27).

136. 3 ornAapy Ha BcnoBneHi MipkysaHHaA Cyf pobuTb BUCHOBOK NMPO Te, L0 Mo-
CTiliHe MOpPYLLUEHHA CT. 2 MONAraE B TOMY, LLO B/lafia AeprKaBr-BianoBigaya He 34aTHa
npoBecTy edpeKTMBHE PO3CNiAYyBaHHA 3 METOK BCTAHOBUTU MiCLI@3HAaXOMKEHHA i
[ONI0 rPeKiB-KinpioTiB, AKi 6€3BiCTI 3HUKW 3@ 3arpo3NMBUX ANS KUTTA 0OCTaBUHY.

3a6opona kamyeaHs. «157. Cypa 3a3Havae, WO Baja AepKaBu-Bignosigava
He cnpoMoriaca NPoBeCcTU pPo3chifyBaHHA 00CTaBUH 3HUKHEHHA 3rafjaHux 6es-
BiCTM 3HMKNKX 0Ci6. 3a BigcyTHOCTI 6yab-AKOT iHpopMaLil Npo iXHio Jonto poanyi
noAaen, AKI 3HUKAM Nig Yac NoAin nnnHaA i cepnHa 1974 p., 6ynu nprpeyeHi o Toro,
o6 KMTW y NOCTINHOMY CTaHi rocTpoi cTypOOBaHOCTI, AKa, AK CTBEPAXKYIOTb,
He 3HMKNa 3 NIVHOM Yacy. 3a ob6cTaBuHamu Liei cnpasu Cyn He BBaXKae, WO TOW
baKT, Wo poandi Mornu, BlacHe, i He 6yTu CBiAKamMu YTPUMAHHA Nig BapTolo abo
nepebyBaHHA B YB'A3HEHHI UfeHiB ixHiX cimell abo He 3BepHYNMCA 3i CKaproto 3
LibOro NprBOAY A0 OpraHiB Bnagn AepaBu-Bignosigaya, no36asnse ix ctatycy
XepTBu BignosigHo o ctatTi 3. Cyn Haragye, Wo BiCbKOBI onepalii npu3senn
[0 3HAUYHVX NIOACBKUX BTPAT, LUMPOKOMACLUTaGHNX apeLuTiB Ta YyTPUMaHHA nig
BapTOIO i MPU3BENN [0 PO3/yUYeHHA CiMell. 3aranbHa rHiTioua Toai o6CcTaHoOBKa
Le XMBe Y Nam’ATi pofunyiB ocib, Woho Aoni AKMX BNaja Tak i He Aana »KOAHUX
nosiCHeHb. BoHM, AK i paHille, NepeXmnBatoTb aroHilo He3HaHHsA Toro, 6ynun BoUTI
uneHu ixHix cimew nig yac KOHPNIKTY un Bce LWe nepebysBatoTb y NONOHI abo no-
Mepnv B Hbomy. Toi daKT, Lo 3HaYHIN KiNlbKOCTi FpeKiB-KinpioTiB 4OBENOCS WyKaTn
NPUTYNKY Ha NiBAHI KpaiHW, AKUI TPUBAE pa3oMm i3 noginom Kinpy, NoBUHeH pos-
rnAagaTUCA SIK BKpaw cepiio3Ha nepeLukona ana oTpumMaHHA iHpopmauil. HagaHHA
TaKkol iHpopMaLii — 060B'A30K BNaau Aep»KaBu-Bignosigaya. Llen 060B’A30K 3 HUX
He 3HimaBcaA. Loao Cypny, To BiH BBaXae, WO MOBYaHHA BNau AepKaBu-Bigno-
Biflaua, BpaxoByouy peanbHy CTypbOBaHiCTb poamnyiB 6e3BicTU 3HUKANX OCi6,
Ma€ [OCUTb XKOPCTOKWI XapakTep, Wo Moxe KBanidikyBaTnca AK Hengcbke
NOBO/KEHHSA 3a cTaTTelo 3.

158. 3 ypaxyBaHHAM BuLeBuKnageHoro Cya pobutb BUCHOBOK NPO Te, Lo
NPOTArom aHani3oBaHoro nepiogy 6yno Tprsane nopyweHHs cTatTi 3 KoHBeHUil
CTOCOBHO poAnyiB 6e3BiCTV 3HMKIMX FPeKiB-KinpioTiB».

lNMpaeo Ha ce0600y ma ocob6ucmy HedomopkaHHicmb. «147. Cyp Bigpasy *
HarosioLyE, L0 HEBM3HAHE YTPMMAHHA Nif BapTolo OyAb-AKOI 0COOM € MOBHUM
MOPYLUEHHAM FapaHTii i cBoboan Ta 0COOUCTOT HELOTOPKAHHOCTI, AK Lie BUMIMBAE
3i CT. 5, | € HAUTAXKUYMM NOpPYLUEHHAM L€l cTaTTi. [icna BM3HaHHA Toro ¢akTy, Wwo
6ynb-AKa ocoba nepebyBac nif il KOHTPONEM, BNaja, Aka BU3Hana ue, bepe Ha cebe
BiAMOBIAANbHICTb 3a HafaHHA iHPOPMALIT LWOAO MiCLE3HAXOXKEHHSA Liel ocobu.
Came ToMy CTaTTA 5 NOBMHHA PO3rNAJATUCA AK TaKa, WO BUMAarae Big Ui€i Bnagu
BXUTTA ePeKTNBHMX 3aXOAiB ANA rapaHTOBaHOro 3anobiraHHA PU3MKY 3HUKHEHHS
nioaen i npoBeAeHHA LWBUAKOTO Ta eGeKTVBHOMO PO3C/ifyBaHHA LWOAO 3aABY abo
06BMHYBaYeHHs, WO BMMarae fokasis Toro, Wo 6yab-aKy ocoby 6yno B3ATO nij
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BapTy i 3 TUX Mip 1i 6inble He 6aunnm (AuB. pileHHA y cnpaBi “KypT npotn Typeu-
unHK” Big 25 TpaBHA 1998 p.).

148. Cyn nocnnaeTbCA Ha He3anepeyHi fJokasn Toro, Wo rpeku-Kinpiotn 6ynu
nig BapToIO CMaMu TypKiB abo TypKiB-KinpioTiB. He icHY€ »koHMX CBifY€eHb Woao
06niKy 3aTpUMaHux ocib abo JaHNX NPOo Yac 3aTprMaHHA abo MicLe yTPUMAHHS.
3 rymaHiTapHOI TOUKM 30py TaKuUiA CTaH Cnpas He MoxKe Oy T NPOiIrHOPOBaHO 3 Mo-
cunaHHAM Ha 60110BI Al Toro Yacy abo 3aranbHy NAyTaHWHY Ta Hanpyry. AKLWo
OVBUTUCA Ha peuyi 3 TOUKK 30pYy CT. 5 KoHBeHLUii, BiaCyTHICTb Takoi iHpopmauii
He MOXe 3MEHLLMTN 3aHEMNOKOEHHA abo 3aCMOKOITU POANYIB 6E3BICTU 3HUKNX
0ci6. Monpw BiACYTHICTb MOXKMBOCTI HAa3BATU IMEHa TUX, KOTO B3ANW Mig BapTy,
[EepPKaBi-BiANOBigayy Clif BXXUTN 3aX04iB, W06 NPOSACHWTY CNPaBY NPO 3HUKHEHHSA
3raflaHux oci6. Ik 3a3Hayanoca paHiwle, He 6yno )oaHoi 0diLiNHOT peakuii woao
HOBWX CBiAYEHb TOTO, L0 6E3BICTU 3HMKNI FPEeKU-KINPIioTU yTPUMYIOTHCA TypKamu
(auB. BMLLe NYyHKT 134).

149. Cyp po3rnaHyB Le 3BUHYBaY€HHA 3 TOUKMN 30py NpoueaypHUX BUMOT
cT. 5 KoHBeHLii Ta 3060B'A3aHb, NOKNaAeHMX Ha AepKaBy-Bigrnosifaya AK ogHiel
i3 JoroBipHux CtopiH KoHBeHLUii. AK i Komicia, He cTaBnAYM Nig CyMHIB LiHHICTb
rymaHitapHoi po6oTu, npoeeaeHoi Komitetom OOH 3 nutaHb 3HMKNMX 6e3BicTn
oci6, Cyq we pas 3asaBfs€E NPo Te, WO Bif LMX 3060B'A3aHb HE MOXKHA YXUNTUCA
3a ONOMOTO0 NMOCUSTAHHA Ha XapaKTep i 3MiCT NpoBeAeHOro 3ragaHum KomiteTom
po3cniayBaHHA (AMB. BULLEe NYHKT 135).

150. Cya pobuTb BUCHOBOK, LLIO NPOTArOM 3rajaHoro nepioay Bigbysanocb
NOCTiHe NOopYLIeHHA CT. 5 KOHBeHLUii Yepes HeBXKNTTA BIaJo0 AepKaBoto-Bigno-
Bifjauem 3axopis i3 NpoBefeHHA ePeKTVBHOIroO PO3CNifyBaHHA 3 METOK BCTaHO-
BUTW MiCLI€3HAaXOLXKEHHSA | oMo 6e3BiCTV 3HMKIMX FPeKiB-KinpioTiB, LWOA0 AKNX
3pobneHo 3anABy, AKa NoTpebye AOKasiB, NPO Te, WO Ha MOMEHT 3HUKHEHHSA BOHM
nepebyBany B yB'A3HeHHI abo yTpUMyBanuca nig BapToto.

151. 3 iHworo 60Ky, Cyp, AK i Komicis, BBaXKae, L0 BCe X He 6yN10 BCTaHOBJIEHO,
o y 3rajaHuii nepiof xTo-Hebynb 3 6e3BiCTU 3HUKANX rPeKiB-KinpioTiB cnpaBai
yTPUMyBaBCS Mif BapToko abo B yB'A3HEHHI BNAf0I0 TYPKiB-KiNpioTiB».

lNMpaeo Ha HedomopKaHHicMb npueamHoeo xxummms. «172. Cyp 3a3Havag,
wo odiuinHa nonituka snagu “TPIMK”Ha BigmMoBY y npaBi nepemilyeHunx ocib Ha no-
BEPHEHHA Y CBOI OYyANHKM NiAKPINIIETLCA Ay»Ke MKOPCTKNUMU 0OMEXEHHAMM, LLO
NPaKTUKYTbCA LIi€0 BNaA0K CTOCOBHO BifiBiAyBaHHA NiBHIYHNX PaNOHiB rpekamu-
KinpioTamu, AKi NpOXKMBatoTb Ha NiBAHI. BianosiaHo, nepemilleHi ocobu He TinbKn
He MOXYTb 3BEPHYTIUCA A0 L€l BNaaw 3 NMUTaHHAM NPo Te, o6 3HOBY 3aiHATU CBOE
XKWTINO, AKEe BOHU paHille 3anuwmnu, ane im GianyHO He JatoTb Oro BiABigaTu.

173. Cyn TakoX 3a3Hayvag, Wo cuTyauia y niBHiYHiN yacTuHi Kinpy, npoTn Aakoi
BMCTYNaE AepaBa-3aaBHMLA, CKNanaca 3 4yacis noain 1974 p. Ak BUABNAETbCA, LA
cuTyauia Hikony He Gyna BigobpaeHa Ha “3akoHOLaBUOMY PiBHI” i HaCafKy€ETbCA
y NOPAAKY NpoBeAeHHA NOMITUYHOI NiHiT Ha NPOCYyBaHHA ABO30HANIbHOT CXeMM,
MOK/MNKAHOI, AK CTBEPAKYIOTb, 3BECTU O MiHIMYMY PU3MK KOHPAIKTY, AKAIN MOXe
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BUHUKHYTW B pa3i 3millyBaHHA rpeLbKoi i TypeLbKo-KinpioTcbKoi rpomag, AKi
NPOKMBaKTb Y NiBHIYHIN YacTuHI Kinpy. LA ABO30OHanbHa cxema HacagXy€eTbCA
B MeXax 3rafilaHUX Mi>KrpoMaZiCbK/X NeperoBopiB 3a CNOHCOPCTBa [eHepasibHOro
CekpeTapsa OOH (guB. BuLe NyHKT 16).

174.Y 3B'A3KYy i3 uum Cypn XoTiB 61 BUCNOBUTM TaKi MipKyBaHHA: no-nepuue,
NMoBHa BifMOBa NepemilieHUM ocobam y Npasi Ha HEJOTOPKAHHICTb IXHbOTO
XKNTNa He Ma€ 3aKOHHMX MiACTaB 3a 3MiCTOM NYHKTY 2 cTaTTi 8 KoHBeHLUil (gmB.
BULLe NYHKT 173); no-apyre, 3ragaHi MiXrpomagcbki neperosopu He MOXyTb 6y T
BUKOPUCTaHI ANA y3aKOHEHHA NnopyLleHHA KOHBeHLIT; MO-TPeTE, Lie nopyLleHHA
NPaKTUKyBanoca AK YacTnHa NosiTnkm 3 1974 p. i NTOBMHHO po3rnagatmca ak
Take, WO JOCi TPMBAE.

175.Y cBitni umx mipkyeaHb Cyg pobuTb BUCHOBOK MpPO Te, WO NOCTiliHe no-
pyleHHA cTaTTi 8 KoHBeHLT, Lo BUPaXKaeTbCA Y BiAMOBI JO3BONNTY NOBEPHYTUCA
KoMy-HebyAb 3 nepeMiLLleHNX rpeKiB-KinpioTiB y CBOT 6YAVHKYM Y NiBHIYHIN YacTUHI
Kinpy.

176. LLlopo wwe ofgHOro 3B1HYBayYeHHA 3 60Ky fiep>KaBu-3asaBHML, LLLO CTOCYETb-
€A MaHinynAuin 3 gemorpadiuyHmM i KynbTypHUM CepefoBULLEM NMPOXMBAHHA Nepe-
MileHmx oci6, To Cya, Ak i Komicis, BBaXag, Lo HemMa€e HeoOXifHOCTI po3rnaaaTh Lo
CKapry B Mexax y»e BCTaHOBJIEHOrO NOCTIHOro NOpYLIeHHs cTaTTi 8 KoHBeHLji.

177. 0o Toro x Cyn BBaXKa€ JOPEUYHVM PO3INIAHYTU 3p06NEHI AepKaBOto-3a-
ABHULEIO MPUNYLLEHHA LWOAO PO3AiNeHHA Cimei (O1B. BULLe MYHKT 166) B KOHTEKCTI
il TBEpAMEHb LWOAO YMOB NPOXKMBaHHA rpekKiB-KinpioTis Kapnacy».

«300. Y 38’A3Ky 3 yum Cya He MOXe He CXBannTu BUCHOBOK KoMicil y nyHKTI
489 cBOET fonoBifi NPo Te, WO 06MeXKeHHS, AKi CNPUYNHAIOTL HE3PYYHOCTI Y No-
BCAKAEHHOMY XUTTi FPeKiB-KiNpioTiB B aHKJ1aBi, CTBOPIOIOTb BiUyTTs, HiOM “BOHN
3MYLUEHI XXWNTN Y BOPOXOMY CepeloBULi, B AKOMY HaBpAL Y/ MOXNNBO BECTU
HOpMasibHe NpuBaTHe Ta CimenHe XnTTA". Komicia 3a3Haumna B NigTPYMKY LibOro
BMCHOBKY, LLIO HEraTUBHi 0OCTaBMHU, AKX 3a3HaJI0 MiCLIEBE HAaCceNeHHS, BKloYanu:
BiICYTHICTb HOPManbHUX 3aco6iB 3B'A3KY (AVB. MYHKT 45 BULLe); paKTUYHY Heflo-
CTYMHICTb rPeKo-KinpcbKOoi Npecyu (AMB. NYHKT 45 BuLle); HeJOCTaTHIO KiNbKiCTb
CBALLEHVKIB (AMB. NYHKT 47 BuLLe); BaXKKniA BUBIP, 3 AKUM 3iTKHYNMCA 6aTbKN i
LIKONAPI CTOCOBHO CepefiHboi OCBITU (ANB. NYHKTW 43-44 BuLle); OOMEXeHHs i
dopmanbHoCTI Wono ceoboamn nepecysaHHa, B Tomy uncai Cyn xoTiB 6u gopatu
3BEPHEHHSA 3a MeMYHOI JOMOMOrO Ta yYacTb Y 3ycTpiyax ABOX rpomag abo
MiX rpoMaiaMu; HEMOXIMBICTb 36epexeHHs NpaB BAAcHOCTI B pasi Bigi3gy abo
cmepTi (AnB. NyHKT 40 BuLye).

301. Cyg, sk i Komicis, BBaxag, WO Ui 06MeXKeHHA € dakTopamu, AKi MOCHo0Tb
nopyLLeHHs, AKi BiH BUABMB CTOCOBHO MNpaBa rpekKiB-KinpioTiB B aHKMaBi Ha nosary
[0 MPUBATHOTO i CIMENHOTO XUTTA (AMB. NyHKT 296 BuLe). Bepyun fo yBarv Len Bu-
cHoBOK, Cy[] BBAXaE€, LLIO HEMAE HeOOXiAHOCTI PO3rnAfaTU OKPEMO 3asBY AepKaBu-
3aABHML BIANOBIAHO A0 CTaTTi 8 LLOAO 3aceneHHsA NiBHIYHOT YacTUHYM Kinpy TypKamu
(amB. NyHKT 285 BuLLe)».
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lNMpaeo Ha c60600y OymKu, cosicmi ma penizii. «245. Cyn norofxyetbca
3 dakTamuy, BcTaHoBneHMN Komici€to, AKi He oCcKapKyBanuca gepxaBoio-3a-
ABHMLel0. [lepKaBa-3aaBHMLA He HanonArana Ha Tomy, Wwo snaga “TPIK” Ak Taka
BTPyYanaca y npaBo rpeko-KinpioTCbKoro HaceneHHsa CrnoBifyBaTy CBOO penirito
iHAMBIAYanbHO, @ TaKOX CNiNbHO 3 iHWKMK. CnpaBgdi, AOKa3y Takoro BTPy4YaHHA
BigcyTHi. OgHak obMexxeHHA Ha cBo6GoAY nepecyBaHHA L€l rpynu HaceneHHs
NPOTArOM PO3rAAHYTOro Nepiofly 3HaYHOI MiPOI0 3aBaXkanu LM NIOAAM CMoBiay-
BaTW CBOI penirifiHi NnepekoHaHHsA, 30KpemMa nepeLlKogXanu BiaBigyBaHHIO MiCLb
TPaAuLUINHOro NOKNOHIHHA 3@ MeXaMU IXHiX noceneHb Ta IXHbOI yyacTi B iHLIMX
acneKTax penirinHoro »uTTa.

246. Cyn pobuTb BUCHOBOK MPO MOpYyLUIEHHSA CT. 9 KOHBEHUiT Woao rpekKis-Ki-
NpioTiB, AKi NPOXMBAIOTb Y MiBHIYHIN YacTUHI Kinpy».

lMpaeo Ha ce0600y supaxeHHs noanAdie. «252. Cya Haragye, Wo BiH no-
rogmeca 3i sragaHumm BuLle GakTamu B TOMy BUMALI, AK BOHW Oyn BCTaHOBNEHI
Kowmicieto (auB. BuLe NyHKT 212). Buxoaauun 3 Takoro posymiHHa, Cya nigTeepaye
BMCHOBOK KoMmicii npo Te, wo mMa€e micLe nopyLieHHs cT. 10 yepes Ty NpaKkTUKy, AKy
BrnpoBaanTb Bnaaa “TPMK" i aka nonarae y nepernagi 3micTy WKiNbHMX NigPYyYHU-
KiB nepep ix po3nosciogkeHHAM. Cyd 3a3Havac LWOAo LbOoro, Wo xoua npoueaypa
KOHTPOJIbHOIO Nepernaay, Aka HUHI i€, cnpAMOBaHa Ha BUABJIEHHA MaTepianis, AKi
MOXYTb CTAaHOBWTM 3arpo3y MiKOOLMHHUM BiHOCUHAM, | peanisyeTbCA B KOHTEKCTI
3axopiB 3i CTBOpeHHA aTMocdepy AoBipU, pekomeHoBaHUX cunamm OOH Ha Kinpi
(AuB. BMLLEe NYHKT 44), peanbHWI CTaH CNpaB TakuiA, L0 MPOTArOM aHasni30BaHOro
nepiofy BenMKa KifibKiCTb WKIbHUX NifPYYHKKIB, XOU 61 AKUM HeLLKIanMBum 6yB
TXHi 3micT, nigaaBanncsa B OQHOCTOPOHHBLOMY NOPALKY LieH3ypi Ta 6ynu 3a6opo-
HeHi Bnafoto. Takox cflif 3a3HaumnTy, WO B pe3ynbTaTi nposefAeHnx y Komicii pos-
rnAfiB Aep’kaBa-Bignosigay He 3MOryia HaJaTh XXO4HOTo BUMPaBAaHHA Wit dopmi
LUIMPOKOMACLITABHOI LIEH3YpW, AIKA, | Ha LibOMY Tpeba HaronoCcuTI, BUXOAWTb JaneKo
3a Mexi 3axofiB 3i CTBOpPEHHA aTMochepy OBipU | NePETBOPIOETLCA Y MOPYLUEHHSA
npasa Ha cBO6OAY OTPUMaHHSA i NowmnpeHHs iHbopmaLii. Hemae o03Hak Toro, Lo
Moy 6yTV BUKOPUCTaHi 3aco6M NPaBOBOro 3aXUCTY AS1A OCKaPXKEHHA PilleHb
Bnaau “TPIMNK"” wopo uboro.

253. Ak 3a3Havae Cyq, pepKaBa-3asaBHMLA BBAXKAE, Wo Komicia npunyctunaca
NMOMMJIKM Mif Yac OLiHIOBAHHA 3i6paHUX BiJOMOCTEN WOAO iHLWMX KaTeropiit KHUr
rpeubKolo MOBOID, Tak caMo AK i raseT. Cy yBaXKHO PO3rAHYB AaHi, Ha AKi cnupa-
€TbCA AepxaBa-3aaBHuUA. Cyll, OfHaK, He BBaXaE, WO BiAOMOCTI MPO OKpeMi BU-
nafku koHoickauii Ha KIMM Nleapa Manac, wo HagaHi Komicii Ta Ha siknx 0cobnnBo
HaronioWye feprkaBa-3afaBHULA y CBOIN NaM”ATHIN 3anNnCLi, a TaKoX OTPUMaHi nif
Yac BigKPUTKX CIyXaHb, iCTOTHO MigKPINooTh ii 3aABM 3 TOCUNAHHAM Ha CTaHZAPT
[l0Kas3iB “3a YMOB BifjCyTHOCTi OOI'pYHTOBaHUX CYyMHIBIB".

254.Tomy Cya BBaXae, Lo nopyLueHo cT. 10 KoHBeHUiT LWoao rpekis-KinpioTis,
AKi NPOXKMBaOTb Ha TepuTopii NiBHIYHOro Kinpy. MNpu LiboMmy NopyLeHHA nonsrae
B TOMY, LLIO NPU3HAYeHi AN1A BUKOPUCTaHHA B IXHIX NOYaTKOBUX LKOMAX MiAPYYHUKN
NPOTArom aHani3oBaHoro nepiogy 6yno nigfaHo HagMipHIl LeH3ypi».
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Mpaeo Ha mupHe 80/100iHHA npueamHoto 8nacHicmio. «186. Cyp 3BepTaeTbcA
[0 CBOIX BUCHOBKIB y MocTaHoBi y cnipasi “J10i3igy npoTu TypeuunHmn” (MipKyBaHHA
no CyTi Cnpasw), 3rifHO 3 AKMMM 3aABHMLA Y Till CMPaBi, AK BBaXanocs, He BTpaTu-
Jla CBOro NpaBa Ha BaCHICTb y pe3ynbTaTi 3acTocyBaHHA “cTaTTi 159 KoHcTuTyuil
“TPMK", To6TO NONOXEHHSA, siIKe BiH BBaXKaB HeAiicHUM BianoBiagHO Ao KoHBeHUiT
(c. 2231, § 44). To1 BUCHOBOK 3aNM1LIMBCA HE3MIHHVM, HE3BaXKalouM Ha 3aCTOCYBaH-
HA"“3akoHy No 52/1995". Cyn TakoX BBaXag, LLIO XO4a Ha OCTaHHI 3ragaHuii “3akoH”
He 6yno nocunaHHA nig yac cnyxadb y Cyai y cnpasi “loisigy npotu TypeuunHu’,
BiH He MOXKe By TV HaZineHi GinbLLIOI 3aKOHHOI CUNOIO, HiXK MOro nonepeaHNLA
“cTatTa 159" siKa Nnepenbavae BUKOHAHHSA LbOro 3aKOHY.

187. Cyn nepekOHaHUN y TOMY, WO i MOro aprymeHTauis, i 1oro BUCHOBKM
y NMocTaHoBi y cnpasi “Joi3igy npotu TypeuurHn” (MipKyBaHHA NO CyTi) Of4HaKOBO
MipOI0 MOXYTb 3aCTOCOBYBATUCA Y CUTYaLii 3 NepemilleHUMM rpekamMmn-Kinpiotamu,
AKi, AK i naHi Loizidou, He MOXKyTb OTpMMaTK JOCTYM A0 CBOEI BIACHOCTI Y MiBHIYHIN
yactuHi Kinpy uepes ynpoBagkeHi Bnagoto “TPIK” obmexxeHHs Ha iXHii ¢iznuHui
AOCTYn Ao ui€i BnacHocTi. MocTiHa i noBHa BigMOBa B AOCTYMi 40 CBOET BNACHOCTI
€ OYeBMHVM NOPYLUEHHAM MpaBa NepeMilleHNX rpeKiB-KinpioTiB Ha MMpPHE BO-
nofiHHA MaliHOM BiNOBIAHO [0 NepLioro peyeHHs ctatTi 1 MpoTtokony No 1. Cyn
TaKOX 3a3Haya€, TOPKAOUMChb MUTaHHA NPO MOXKINBY eKCNPOonpiaLlito, Lo XOAHOT
KoMMeHcawii He 6yno B1MNIayeHo nepemilieHnm ocobam y 38'A3Ky i3 MOpYLIEHHAM,
Bifj AKOrO BOHW NOCTPaKAanu i MPOAOBXKYIOTb CTPaXKAATU, AKLLO rOBOPUTM NPO iXHi
ManHOBI NpaBga.

188. Cyp 3a3Havag, Wwo nig vac cnyxaHb y Cyai aeprkaBa-Bignosigay Hamaranaca
BMMNPaBAATU Lie BTPYYaHHA NOCUNAaHHAMM Ha MiXKIrpOMaZCbKi neperoBopu i Heobxis-
HiCTIO HaJlaHHA HOBOTO XKNTNa NepeceneHUAM — TypKam-KinpioTtam. MNogibHi 3assw,
ofHakK, 3ByYanu 3 60Ky AeprkaBur-Bignosigaya i nig yac cnyxaHb y cnpasi “Jloisigy
npotun TypeuunHun’, ane 6ynu BigxuneHiy MNoctaHosi no cyTi cnpasm (c. 2237-2238,
§ 64). Cyn He B6ava€e NifcTaB y Lill cnpasi ANs nepernagy NPUAHATAX HAM pilleHb.

189. YpaxoBytoun BuLe3asHaueHe, Cyn pobuTb BUCHOBOK MPO Te, O MOCTiHE
nopyweHHs ctatTi 1 MpoTokony No 1, Npo Wo cBigunTb TON GaKT, Lo BlaCHNKaM
MaliHa 3-NMOoMiXK rpeKiB-KinpioTiB y MiBHIYHIN YacTuHI Kinpy, AK i paHiLle BigMOBNAOTb
y BOCTYNi [0 BNACHOCTI, MOCTINHOMY KOHTPONi, BUKOPUCTaHHI Ta NPOCTO KOPUCTY-
BaHHIi BNACHICTIO, TaK CaMo AK i B KOMMeHcaLlii 3a MOPYyLUEHHA IXHIX MallHOBMX NPaB».

Mpaeo Ha ocsimy. «280. Cyp AililLOB BUCHOBKY, L0 6YN0 CKOEHE NOPYLUEHHSA
ctatTi 2 MpoTtokony No 1 cTOCOBHO rpeKiB-KinpioTiB, AKi NPOXKMBatoTb Y MiBHIYHIN
yactuHi Kinpy, ockinbku »ofHi BignoBigHi 3aKnagn cepefHboi WKonm He Bynu
OOCTYMHI ANA HAX.

Cyn nocTaHOBUB, Lo He 6yno nopyLueHHA KOHBEHLT CTOCOBHO HU3KU CKapr,
30KpeMa CKapr, fKi cTocyloTbcA: cTaTTi 4 (3abopoHa pabcTsa i nprMycoBoi npadi),
cTatTi 11 (cBO6OAA 3i6paHb Ta 06'€AHAHHSA), CTaTTi 14 (3abopoHa AnCKpUMiHaLT),
cTaTTi 17 (3a60poHa 3n10BXMBaHHA NpaBamu) Ta cTaTTi 18 (MeXi 3acTocyBaHHA 06-
MeXeHb MpaB) B NOEAHAHHI 3 yCiMa BuMLLe3a3HaYeHNMM nosioxkeHHAMN. Lo cTocy-
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E€TbCA HMU3KN iIHLIMX CKapr, CyA NMNOCTaHOBUB, WO He 6yJ10 HEO6Xi,D,HOCTi PO3MMAHYTA
I'IOpyLLIEHi B HAX MTaHHA.

PiweHHA Benukoi Manatu Big 12 TpaBHA 2014 poKy WoAo cnpasegnnsol
catucdakuii. Y ubomy piweHHi Cyn NoCcTaHOBUB, WO MANH Yacy 3 MOMEHTY yXBa-
neHHAa Cygom ocHOBHOrO pilleHHsA Bif 10 TpaBHA 2001 pOKy He nepellKkoaKae
nomy posrnagaTtv Bumoru Ypagy Kinpy wogo cnpasegnnmeoi catucdakuii. Cya
LiMOoB BUCHOBKY, Lo TypeyunHa nosuHHa 6yna sunnatuti Kinpy 30 000 000 eBpo
3a MOpasibHy LWKOAY, 3aMOAIAHY pofnyamM 3HMKIMX 6e3 BecTn ocib, a Takox
60 000 000 eBpO KOMMEHCaLii MOpanbHOI WKOAW, 3anof4iAHOI rpekam-Kinpio-
Tam — xuTenam nisoctposa Kapnac. Lli cymu, Ha gymky Cyaly, NOBUHHI ByTn po3-
NoAineHi KinpCbKNUM ypAAOM cepef, KOHKPEeTHUX XepTB Nig Harnagom Komitety
MiHicTpiB Pagn €sponun''e,

BapHaBa Ta iHWwi npotn TypeuunHn
(Varnava and others v. Turkey),
No. 16064/90 [BI], 18 BepecHs 2009 p.'"°

®akmu. 3aa8HUKU 6y/1U poOuYamu 0es8’amu KinpcbKux 2poOMaosH, 3HUKIUX 6e3-
sicmu nid 4yac mypeubKux 8ilicbkogux onepauiti 8 nigHiuHit yacmuni Kinpy 8 nunHi
i cepnHi 1974 poky. BoHu cmeep0xysasiu, 30Kkpemd, Wo ixHi poouyi 3HUKU niciA
3aMpUMaHHa mypeybKumu 36poliHUMU CUamu, i Wo mypeybka 871a0a He iHghop-
My8asia npo HUX 3 mux nip.

Cy0 diliwios 8UCHOBKY NpO Mpusaroye nNopyweHHAa cmammi 2 (npdeo Ha Xumms)
KoHeeHUuil'y 38’a3Ky 3 He30amHicmio 871a0u nposecmu egpekmueHe po3c/1idy8aHHA
0os1i 0es’amu ocib, Aki 3HUK/IU 6e3sicmu 3a HebeaneyHux 0714 Xumms 06cmasuH,
mpusaioye nopyuleHHa cmammi 3 (3a60pOHA XOPCMOK020 NOBOOXEHHA) 000
3aAsHUKie, mpusgaroye nopyweHHa cmammi 5 (npaso Ha ceo600y ma ocobucmy
He0oMOPKAHHICMb) 3 02710y Ha He30amHicme 8/1a0U Npogecmu egheKmueHe po3-
cnioysaHHsa 00s1i 080X 3HUK/TUX 6e38icmu 40s108iKis, i 8i0CymHicme mpugar4o2o
nopyweHHA cmammi 5 ujo00 iHWuUx ceMu 3HUK/UX 6e3sicmu 4oo8ikig'%.

MNMpoyedypHi 30608 ’a3aHHA 3a cmammeio 2 KoHeenyii. «181. Cyp 3a3Havae,
Lo npouecyanbHe 3060B'A3aHHA OyN0 BU3HAHO TaKUM, WO BUHWKAE TOZAi, KON
3HUKNI 0COOU, IKi BOCTAaHHE 3HAXOAWNNCH Mif BApTOIO areHTiB Aep»aBy, 3roaom
3HVKIM B He6e3neYHOMY ANIA KUTTA CepefoBuLLi. ..

118  36poiini koHonikTu. [HdopmaLiiiiHuii GroneTeHb. CekpeTapiat EBponeiicbkoro cyay 3 npas NioAuHu. bepeserb, 2016.
18 ¢. URL: http://unba.org.ua/assets/uploads/legislations/human-rights/2016-06-27.espl.zbroini.konflikty.pdf.

119 Case of Varnava and others v. Turkey (Applications nos. 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 16070/90,
16071/90, 16072/90 and 16073/90) = [Cnpasa «Bapxasa ma itwi npomu Typeyyuru»]: Judgment European Court of
Human rights (Grand Chamber), Strashourg, 18 September 2009 (merits and just satisfaction). HUDOC: database. URL:
https://hudoc.echr.coe.int/eng# {«fulltext»: [«varnava], «documentcollectionid2»: [«GRANDCHAMBER», «CHAM-
BER»], «itemid»: [«001-94162»]}

120 36poiiHi KoHnikTI. IHdopmauiitHmil bioneTeHb. CekpeTapiat €Bponeiicbkoro cyay 3 Npas NtoAnHN. bepe3enb, 2016.
18 ¢. URL: http://unba.org.ua/assets/uploads/legislations/human-rights/2016-06-27.espl.zbroini.konflikty.pdf.
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182.Y BignoBigb Ha aprymeHT ypAay Bignosigaya npo tarap fgokasysaHHA Cyf
NOroAnTbCA 3 TM, O CTaHAAPTOM AOKa3yBaHHA, AKNI 3araJiom 3aCTOCOBYETbCA
B iHAMBIAYanbHUX 3aABaX, € CTaHAAPT “No3a PO3YMHUM CYMHIBOM”, XO4a BiH TaKoX
3aCTOCOBYETLCA Y MiXAEPKaBHYX CripaBax. O60B'A30K fjoKasyBaHHA MoXe 6y TV Npo-
CTiLLMM ANA NPAKTUYHOIO 3aCTOCYBaHHA B Mi>KAEPaBHOMY KOHTEKCTI, KON MOXYTb
BpaxoByBaTucA haKkTy 6araTbOX BUMaZKIB Ta YACIIEHHI Nogii...

183. Taki fOKa3n MOXYTb BUMAMBATK 3 CNiBICHYBaHHA [OCTaTHbO CUMbHUX,
UiTKIX Ta y3rofXKeHVX BUCHOBKIB ab0 NofibHMX He3anepeuHnx npunyLieHb GaKTy.
TakUM YMHOM, KOS NOAil, WO BUHMKAIOTb, MOBHICTIO 60 3HAUHOIO MipOI0 3HAXO-
OATbCA B KOMMETEHLT OpraHiB BNaaw, fiK y BunagKy 3 ocobamu, Wwo nepebysatoTb
nig iXx KOHTPOMEM Mifl BapTOIO, BUHMKAIOTb CUbHI GAaKTUYHI MPUNYLLEHHSA WOAO
TPaBM, CMepTel Yn 3HUKHEHHSA Mif Yac Takoro 3aTpuMMaHHA. TArap Aoka3yBaHHA
MOXe NOTIM pPO3rNAfaTNCA AK TaK1I, LO BUMArae Bif OpraHis Bnagn nepekoHm-
BOTO MOACHEHHA...»

«191. Cyn He CyMHIBa€eTbCA B TOMY, Lo Yyepe3 H6araTo poKiB nicna nopin ic-
HYIOTb 3HaYHi TPYAHOLLi NpY CKNaAaHHI CBiAYeHb O4eBUALLIB Y/ NPY BUABMIEHHI Ta
BCTAaHOBJIEHHI 0OCTAaBUH CnpaBy NPOTU OyAb-AKUX NepeabayyBaHNX 3/I0UUHLB.
OpHak npaktuka Cyny wopo chepu 3acTocyBaHHA NpoLecyanbHOro o6os’a3Ky €
0ofHO3HauyHo. OCHOBHO METOI TaKoro po3ciifyBaHHA € 3abe3neyeHHs edek-
TUBHOTO 3[iNCHEHHA BHYTPILLIHIX 3aKOHIB, AKi 3aX1LLAIOTb NPaBO Ha UTTH, | B TUX
BUMaJKax, O CTOCYIOTbCA AePrKaBHUX areHTiB UM OpraHis, 3a6e3neumnTi iXHIO Big-
NoBigaNbHICTb 32 CMEPTHICTb, WO BUHMKAE Mif iX BignoBiganbHicTio. HagiTh Tam, ge
MOXYTb BUHUKHY TV MepeLLKOAN Mporpecy B po3cnifyBaHHi B KOHKPETHIN cuTyaLii,
HeramHa peakuia OpraHis BNagu € HaA3BMYaANHO BaXKNUBOIO ANA NiATPUMKM AOBI-
Py rPOMafCbKOCTI A0 X MPUXMAbHOCTI O BEPXOBEHCTBA NpaBa Ta 3anobiraHHA
6ynb-AKill NoABi 3MOBM ab0O TePNMMOCTI A0 HE3aKOHHKX Jil1 (grB.“MakKepp npoTtu
O6’epHaHoro Koponiectea’, N228883/95, §§ 111 Ta 114, €KMNJ 2001-11l Ta “Bpek-
Henn npotn CnonyyeHoro Koponisctea’, N2 32457/04, § 65, 27 nuctonaga 2007 p.).
OKpim TOro, WO He3aNeXXHiCTb, AOCTYMHICTb CMiNIKYBaHHA i3 CiM'€l0 noTepninoro,
3[iNCHIOETBCA 3 [OCTAaTHBLO LWBUAKICTIO, AOCTAaTHIM € TPOMAaACbKNIN KOHTPOIb
3a po3csiflyBaHHAM abo Moro pesynstataMu, PO3ChifyBaHHA TAKOX MOBUHHO Oy TK
epeKTUBHUM B TOMY CEHCi, L0 BOHO 3[jaTHe NPUBECTU [0 BUCHOBKY MpO Te, un
6yna cmepTb 3anofisiHa HE3aKOHHO, | AKLLO L€ TaK, TO 1O BUABJIEHHSA Ta MOKapaHHsA
BignosiganbHux ocib (aue.“Ortop npoTn TypeuunHun” [GC], N221594/93, § 88, €EKIMJ
1999-111;“X"to ViopaaHisa npoTn CnonyueHoro Koponiectea’, N2 24746/94, §§ 105-109,
4 tpaBHA 2001 p., i “Oyrnac-Binbamc npotn CnonyyeHoro Koponisctea” (aeuunkn),
N256413/00, 8 ciuHa 2002 poKy)».

«201. Cyq 3a3Hauvae, Wo y YeTBepTiil Mixkaep»KaBHil cnpasi “Kinp npotu Ty-
peyunHn” Bennka ManaTta BCTAaHOBWAA, WO B KOHTEKCTI 3HUKHEHHA B 1974 poui,
KONW BiNCbKOBa onepawia npu3Bena A0 3HaAYHUX BTPAT »KNUTTA, MaCOBUX apeLlTiB
Ta 3aTPUMaHb Ta HACUMbHULbKOIO MOAINY CiMeln, poaunYi 3HUKNMX 6e3BicTY 3a3Ha-
Ba/N CTPaXkZaHb, He 3Hatouu, um ByB iXHil uneH cim'i BOUTM Y KOHONIKTI abo 6yB
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3aTpUMaHni, i Yepes TpmBanumn po3noain Kinpy 3iTKHynucA 3 ay»ke cepro3Humm
nepeLuKofamu Ha WAXy nowyky iHpopmaLlii. MoBYaHHA Ta 6anayKicTb aepxasu-
BignoBigaya nepep peanbHNUMMN XBUIOBaHHAMM POAUNYIB MOXYTb Oy T Knacudiko-
BaHi He iHaKLle AK HeoacbKke NoBoaXKeHHA (§ 157).

202. Cyn He 3HaxoAMUTb MiACTaB, 3a AKMX BiH MOXe He cnifyBaTu LibOMy BU-
CHOBKY B Liil cnpasi. TpyBanicTb Yacy, NPOTAroM AKOro CTpaxAaHHA POANYIB 3HN-
Knux 6ynu 3aTarHyTi, i cTaBneHHA odiuinHMX BRacTen 3 6angyxicTio [0 iX rocTpoi
TPWBOIY, CTAaHOBUTb CUTYaLito, AKa JOCAra€ MiHIManbHOrO PiBHA TAXKOCTI. OTXe,
BiZANOBiIAHO A0 LbOro, OyNo MOPYLIEHO CTATTIO 3 CTOCOBHO 3aABHUKIBY.

«208. ...Cyp BiA3HaYa€ HexTyBaHHA NpoLefypHUMU rapaHTiAMK, WO 3aCTOCO-
BYIOTbCA [10 3aTPMMaHHsA 0cib. Xoua HeMa€e XOAHVX JoKasiB Toro, Wwo 6yab-Aka i3
3HMKNMX 0Ci6 Byna nig BapToto npoTarom po3rnagy cnpasu Cygom, ypag TypeuunHm
3aNMLLAETbCA 3000B'A3aHNM MOKa3aTK, L0 BOHU 3 TOFO Yacy NpoBeniv epeKkTrBHE
po3cnigyBaHHA apryMeHTOBaHOI CKapry, Lo 06vaBa BiACY THi YONTOBIKM Oynv B3ATI
nig BapTy i 3rogom 3HuKNW. BucHosku Cygy, BUKNageHi BuLie CTOCOBHO CTaTTi 2,
He BUKJIMKAIOTb »KOAHMX CYMHIBIB, IO OpraHu Bnay Takox He NpoBenu Heoobxia-
HOro po3cnifAyBaHHA B LbOMY BifjHOLWEHHI. Lle 03Hauae TpuBatoue nopyLleHHA
CTaTTi 5».

Anppy npotu TypeuunHu (Andreou v. Turkey),
N245653/99, [Fourth Section], 27 »koBTHa 2009 p.,
ocTaTouHe 27 ciyHa 2010 p.™

@axkmu. L5 cnpasa cmocysanaca 2pomadaHuHa bpumarii, skozo 6ys10 nopaHeHo
8 pe3ysibmami KoHgAikmy mypeybkux 36poliHux cus 8 6ypepHil 30Hi Opearizayir
06’edHaHux Hauiti Ha Kinpi. Cyd ecmaHosus nopyweHHa cmammi 2 (npaso Ha xxum-
ms) KoHseHyii"?.

Bumse 3 piweHHA

«54. LLlo cTocyeTbcA NUTaHHA, UM 06CTPIN BUNPaBAOBYETHCA METOIO NMPUAYLLEH-
Hs “OyHTiB @60 noBcTaHHA", Cyn BBaXKaE, L0 PO3CTPIiN B HATOBMi CTAHOBMB HEMpPO-
nopuiiHe 3aCTOCyBaHHA CUNN B 06CTaBM1HAX, LLO CyNpOBOAXKYBanu nofii 14 cepnHs
1996 poky. Xou Te, WO AeMOHCTPAHTK, AKI Mann NaanyKK Ta 3anisHi cMyru, Knganu
KaMiHHS B TypeLbKi 36pOHi CUNK, HECNIO PU3KK MOTEHLIHO GiflbLL XXOPCTOKMX MO-
Ai, Taknin 06CTpin Mir CNPUYNHAUTI CEPIO3HI TPaBMU fEMOHCTPaHTaM, CTOPOHHIM
ocobam abo uneHam cun OOH. Cnipasgi, Bif KyNnb nocTpaxaanu 3adaBHUKN, OfHa
LMBINbHa ocoba Ta ABOE MUPOTBOPLIB. Y 3B'A3KY 3 uum Cya NpuAainae nesHy ysary

121 Case of Andreou v. Turkey (Application no. 45653/99) = [CnpaBa «Axapy npotu Typeuunu»]: Judgment European
Court of Human rights (Fourth Section), Strashourg, 27 October 2009, final 27 January 2010. HUDOC: database. URL:
https://hudoc.echr.coe.int/eng# {%622fulltext%22: [%22Case%200f%20Andreou%20v.%20Turkey%22], %22itemid%?22:
[%22001-95295%22]}

122 36poiini koHonikTL. [HdopmaLiiliHuii GroneTeHb. CekpeTapiaT EBponeiicbkoro cyay 3 npas NioAuHu. bepesenb, 2016.
18 ¢. URL: http://unba.org.ua/assets/uploads/legislations/human-rights/2016-06-27.espl.zbroini.konflikty.pdf.
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TOMy daKTy, WO 3a CBIAYEHHAMY OYEBUALIB BiAKPUTTA BOrHIO 6o abcontoTHO
HeoOrpyHTOBaHMM i He 6yNno CynpoBOKeHE Nonepe eHHAM.

55....3 uboro BMNAMBAE, WO NPeACTaBHUKM AepKaBu-Bignosigaya BUKOPUCTO-
ByBasIv HAAMIPHY CUITy MPOTU 3asABHUKA, AKa He 6yna 06rpyHToBaHa 3 60Ky feprkaBu
NiABULLEHOIO HAMNPYXEHICTIO, B yMOBaxX AeMoHcTpauii 14 ceprniHA 1996 poky...

56. HapelwwTi, Cyn 3ayBaxye, WO ypAa-BigNoBigay He BKa3ag, U Oynuv HafaHi
uneHam cNyk6 6e3neku YiTKi IHCTPYKLIT Ta HanexHe HaBYaHHS, WOO6 YHUKHY TN i
CBaBiNbHOI NOBefiHKM Ta/abo 310BXMBAHHA NOTEHLiINHO CMepTeNIbHO 36POEN0.

57. 3Baxatoun Ha BuLleckasaHe, Cyq BBaXae, WO 3aCTOCYBaHHA MOTEHLiNHO
CMepTenbHOI 360l NPOTH 3aABHIKA He € “abCONMOTHO HEOOXIAHMM” ANA AOCATHEHHS
opHiei abo binbLie Linel, BUKNageHNxX y NyHKTi 2 CTaTTi 2, | TOMy He BUMpaBAaHo
MOAHWM i3 BUHATKIB, BUKNAAEHUX Y LibOMY MONOMKEHHI.

58. 3 uboro BUNNMBAE, WO ByNo nopyLueHHsA cTaTTi 2 KoHBeHLi.

MeHTew Ta iHwi npotn TypeuunHn (Mentes and Others v. Turkey),
No 23186/94, 28 nuctonaga 1997 poky

@akmu. Y cnpasax, wjo cmocyomoCcs KOHGIKMY Mix mypeyskumu cunamu
6e3neku i PI1K (Po6imHuyoto napmieto KypoucmaHy) €sponelicbkul cy0 3 npas siro-
OuHU yxeasnue 61u3bKo 280 piwieHb, y AKUX 8CMAaHo8u8 nopyweHHa KoHseHyil, wo
8i06ynuca Ha msai 6opomebu 3 mepopusmom y 1990-mi poku, 30Kpema, y 38’a3Ky 3
KOHiKmom Mixx mypeubKumu cunamu 6ezneku i PI1K, HesakoHHoto napmieto. Cyo
8CMAHOBUB YUCTIeHHI nopyuweHHs KoHBeHUITy 38’A3Ky 3 HAOCMYNHUM:

— CcMepmio HalbuX4ux pooudyis 3aA8HUKI8 y pe3ysibmami HaOMipHO20 3acmo-
CYBAHHA cuu 3 60Ky NPauisHUKi8 NPABOOXOPOHHUX Op2aHis;

— He30amHicmio 3axucmumu npago HA Xumms Halbauxyux poouyis 3ase-
HUKi8;

cMepmio i/abo 3HUKHEHHAM HalbuX4ux poouyie 3aA8HUKI8;

XKOPCMOKUM NOBOOXKEHHAM;

3HUWEHHAM MalHa i

8i0cymHicmio eheKMuBHUX HaUIOHAIbHUX 3dC06i8 NPasoso2o 3axucmy 8 pasi
HAOXOOXXeHHs CKape 3as8HUKi8.

Ycnpasi «Menmew ma iHwi npomu Type44uHuU» 3aS8HUKU — 4emaepo mypeybKux
2pOMadAH KypOCbKO20 NOXOOXeHHH i3 cesd, po3mauwo8aHo20 8 NposiHyii biHreons
Ha nigdeHHoMy cx00i TypeyyuHu. BoHu ckapxunucs, ujo ixHi 6yOuHKku b6ynu cnanexi
nio yac onepauii 8 YepsHi 1993 poky 8 KOHmMeKcMi KOHAIKMY Ha nieOeHHOMY cX00i
TypeuquHu mMixx op2aHamu npagonopAoKy i yuneHamu PobimHuyoi napmii Kypoucmary.
Cy0, y8axHo po3e/isHy8wU 00KaA3u, 3ibpaHi €sponelicbKoro KOMICi€ro 3 npas 1OUHU,
0iliLos 8UCHOBKY, WO hakmu, 8CMAHOBJIeHi Heto, 008e/1U N03d PO3YMHUM CYMHIBOM
maeepoXxeHHA MPbOX 3aABHUKIB. bys10 8CMaHo8/1eHo, 30KpemMd, NopyUuIeHHA cmammi 8

JAopaTtok 2» 145



(npaso Ha nosazy 0o npusamHoz0 i cimeliHo20 Xxumms ma xumsa) KoHeeHYii uoo0o
yux 3as8Hukie’?.

Bumse 3 piweHHsA

«2.Y pilweHHi Big 28 nuctonaga 1997 poky (aani — OCHoBHe pilueHHs, 36ipHUK
NMoCTaHOB Ta pileHb (Reports of Judgments and Decisions) 1997-VIll)) Cyg Bigxvunvs
nonepefHi 3anepeyeHHa ypagy TypeuunHn Npo HeBUYEPMaHHA HaUiOHaNbHUX
3aco6iB MPaBOBOro 3axMcTy BiANOBIgHO Ao cTaTTi 26 KoHBeHUuii. MoTtim Cyo no-
CMAHo8uU8, W0 CMOCOBHO NEPIUX MPbOX 3dABHUUb By/IU NopyweHHA cmammi 8
KoHseHuyii 8Hacniook cnaneHHs ixHix 6yOuHkig cunamu 6e3neku 25 yepgHa 1993 poky;
BiH YXBanuB, WO HeEMA€E HeOOXiAHOCTI po3rnagaTy NUTaHHA NPo Te, YK 6yno cna-
NeHHA 6YAUHKIB | BUrHaHHA i3 cena nopyLlieHHAM cTaTTi 3 KoHBeHLi, a TakoX Te,
IO HEMAE HeobXiAHOCTI po3rnAfaT! NUTaHHA NPO HaABHICTb NOPYLIEHHA NpaBa
Ha cBo6OAY Ta 0COOVCTY HEAOTOPKAHHICTb 3rifHO 3 NyHKTOM 1 cTaTTi 5 KOHBEHLUiT
LLOAO NepLnX TPbOX 3aABHMLb. Cyf He BU3HAB 3a HeOOXiHe Po3rnAaAaTV NUTaHHA
Npo HeJOCTaTHIO ePEeKTUBHICTb HaLlioHaIbHKX 3aCO6iB MPABOBOrO 3aXUCTY NPOTY
nopyLeHHs NyHKTY 1 cTaTTi 6 KOHBeHLi, ane nocTaHoBMB, WO 6yno NopyLueHHA
cTtatTi 13 KoHBeHLUii. BiH BCTaHOBMB, WO nopylweHHa cTaTel 14 i 18 KoHBeHUil
He 6yno. LLlogo yeTBepTOi 3aaBHNLi, Cya BCTaHOBUB, LLO He Y0 NopyLIeHb CTaTeln
2,3,5,6,8,13,14i 18 KoHBeHLUi;i».

«12. [MoBepTaoumcb 4O BUMOT NepLInX TPboX 3aAaBHMKIB, CyA 3a3Haums, WO
32 KOXHOIO NiACTaBO BOHM 3a3HAaYMIIN 3HAYHY CyMy 36MTKY, He NiATBEPAVBLLN CBOT
BMMOTI LWOJO0 06CAry Ta po3mipy 36UTKIB Oyab-AKAMU AOKYMEHTAMU YL iHLIMMU
fokaszamu. Cyq 3rofieH 3 TUM, WO Yy 3B'A3KY 3i 3HMLLEHHAM AOKYMEHTIB Y NOXexXi
Ta Hebe3MeyHOo CUTYyaLli€lo B LLbOMY PerioHi 3afABHULi 3iTKHYNNCA 3 MEBHUMU
TpyZAHOLamu Mif yac 36MpaHHs foKasiB 3aaN1A 0OrpyHTYBaHHA BAaCHMX BUMOT.

Mig yac ouiHKM KOMMeHcauil MaTepianbHOro 36UTKY, NPUCYAMXEHHA AKOT BU-
Maranu 3aasHuui, Cya, HacKinbky Le 6yae AOPEYHO, BisbMe A0 yBaru NigpaxyHKu,
HafaHi ypsaaoM, i Cymy KOMMeHcauii, Wwo 6ynm npucympkeHi y cnpasax “Akaisap Ta
iHwWi npotn TypeuunHn” (ctatTa 50) (Akdivar and Others (Article 50)) i “Cenbaxyk
i Ackep npotu TypeuunHun” (Selcuk and Asker v. Turkey) Big 24 KBiTHA 1998 poKYy,
(36ipHKK 1998-11). YpaxoByroun obMeKeHUI XapaKTep fOKa3iB, HaAaHVX BigNoBigHO
Jo cTaTTi 50, ouiHka Cyny 6yae 060B'SI3KOBO MiCTUTM NEBHY KiNIbKICTb MPUNyLLeHb
(ouB. § 191 § 106 BMLIEe3a3HAYEHMX PilleHb BiANOBIAHO)».

«22.3ropgom nepui Tpu 3aasHULi npocunu Cyg BCTaHOBUTY, O NOKNajaHHA
Ha Aiep»aBy-BiAnoBigaya BUTPAT Ha BifHOBEHHA iHPpacTpyKTypu B ceni Carres
€ HeOoOXiAHMM HaCNiAKOM NPUCYAKEHHA CYA0BOT KOMMEHCaLil, OCKinbKM LA iHb-
pacTpyKTypa HeobxigHa iM i iXHbOMY NOAPYKKIO, yTPUMAHLAM Ta iHLWUM YSleHam
cim'l pns Toro, Wo6 BiAHOBUTW roCNoAaAPCTBO i MOBEPHYTUCA O HOPMaJIbHOTO
Cnocoby nTTs B ceni. KL BigIKogyBaHHA 30MTKIB | KOMMNeHcalia 6yayTb npu-
CY[PKeHi Ha Uil nigcTasi, ane 3aaBHMLi 3yCTPiHYTb ONip BNaAm nicna noBepHeHHs

123 36poiiHi KoHnikTI. IHdopmaiitimil bioneTeHb. CekpeTapiat €Bponeiicbkoro cyay 3 npas NtoAnHN. bepe3enb, 2016.
18 ¢. URL: http://unba.org.ua/assets/uploads/legislations/human-rights/2016-06-27.espl.zbroini.konflikty.pdf.
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[0 BNaCHUX [OMIBOK, Lie MOXKe NPUBECTN A0 TOro, WO BOHN 3HOBY CTaHYTb XepT-
BaMu nopyLieHHA KoHBeHLji. 3aaBHUL 6ynn BneBHeHI, wo ceno Carres HanexuTb
[0 YaCTUHW TePUTOPI|, LLO CTaa 3aKpUTOo A1A JOCTYNY LMBINbHUX OCi6, i npocunm
Cypn BCTAHOBUTH, WO Y iXHIiM CipaBi AaTu AepKaBi MOXANBICTb NepeLKoaXKaTun
TXHbOMY MOBEPHEHHIO A0 cena 6yno 6 HenocnifoBHO.

23. YpAap Haronocms, WO BifHOBNEHHA MPaB € HEMOXBUM Yy 3B'A3KY 3 Haf-
3BMYANHOIO CUTYaLliE, WO CKNanaca B PerioHi, NpoTe nepeceneHHn Bigdyaetbca,
KON MiCLIEBI XKMTeNi cami BiguytloTb cebe 3axuLLEeHMM Bif TEPOPUCTUYHMX aTakK.

24. Cyp Haragas, Lo BiAMOBifHO A0 CBOrO NpeLeAeHTHOro npaga (AvB., Hanpu-
Knap, BULLe3a3HaueHi pileHHa y cnpasi AkgiBapa Ta iHwux (ctatTa 50), c. 723-724,
§ 47, 1ay cnpasi“CenbayKa i Ackepa’, c. 918, § 125)), piLleHHs, AKMM BCTaHOBNe-
HO MOPYLUEHHS, HaKNAZAE Ha fepKaBy opuanNUHe 3060B"A3aHHA NMOKNACTY Kpaii
nopyLueHHto (cTatTa 53 KoHBeHLii) i KoMneHcyBaTy NOro HacNiAK/ TakKUM YMHOM,
o6 CTaHOBMLLE 3aABHMKA, HACKINIbKU Lie MOXIIMBO, BYNI0 TakM CaMUM, fIK 40 MO-
pyLleHHs (restitutio in integrum). MNpoTe AKwo restitutio in integrum Ha npakTyUi
He € MOXXNUBUM, ieprKaBa-BignoBifay Ha BlacHWI po3cyn obupae 3axoam Ans Bu-
KOHaHHsA piweHHaA Cyay, skum 6yno BCTaHOBMEHO NnopyLueHHs, a Cya He 6yae pobuTn
nofanbluvx BUCHOBKIB ab0o ieKnapaTBHMX 3adAB 3 Liboro npusogy. BinnosigHo
fo cTatTi 54 KoHBeHLUii, Ha KomiTeT miHicTpiB Pagn €Bponn noknageHo KOHTPOb
3a BUKOHAHHAM BULLE3a3HAUYEHOTO».

DoraH Ta iHwi npotu TypeuunHn (Dogan and Others v. Turkey),
No 8803/02-8811/02,8813/02,8815/02-8819/02,
29 yepBHA 2004 p.'*

®akmu. 3aa8HUKU npoxusanu y ceni bolioaw XozamceKkoeo patioHy nposiHyii
TyHOxeni TypeyyuHu, 8 Akiti Ha moli Yac dise Had3su4aliHuli cmax. BoHu 8on00inu,
30Kpema, 3emMmesIbHUMU OiNTAHKamu, 6YOUHKAMU, 8e/IUKOI po2amoto Xydo6oto, Opib-
Hoto Xydo60t0 ma iHwum MalHom, 3apobianu cobi Ha Xumms CinbCoKUM 20cnooap-
CMBOM, 8 OCHOBHOMY, MBAPUHHUUMBOM, 3eM/1epobCmB8oM ma npooaxem OepeguHU.
[liomeepoxeHHAM 80/100iHHA 3AABHUKAMU 3apeECMpPOoBaHUM i He3apeecmpo8aHUM
matiHoMm ceoix npadidis, 8ionosioHO 00 Micyesux mpaouyit, 6y1u NOKA3aHHA cMapo-
cmu cena. llicnsa 3azocmperHs y 1994 p. cumyauii 8 pe2ioHi y 36’a3Ky 3 akmusHicmio
mepopucmuY4HoI 0ifg/IbHOCMI YaCMUHU KypOCbKo20 HaceneHHs, biliyie Po6o4or
napmii Kypoucmaty, aki npogoousiu 3 1980-x pp. n(pomu3akoHHy mepopucmuyHy Oi-
ANbHICMb 3 Memoto 8i0OKpeMIeHHA 4acmuHU mepumopii Type44uHuU ma cmeopeHHs

124 Case of «Dogan v. Turkey» (Application no. 72194/01) = [Cnpasa «/Jozar ma iHwi npomu Typeyyunu»]: Judgment
European Court of Human rights, Strashourg, 08 July 2008 (merits and just satisfaction). HUDOC: database. URL: https://
hudoc.echr.coe.int/eng# {«fulltext»: [“\«CASE%200F%20D0GAN%20v.%20TURKEY\""], «documentcollectionid2»:
[«GRANDCHAMBER», «CHAMBER»], «itemid»: [«001-87440»]}. Mepeknap yKpaiHcbkoto moBoto: ObpaHi CTa-
faptv Pagu €sponu ctocosHo npas ntoaukm BIO (nepeknap ykpaikcokow mosoto). OdiuiiiHa cTopinka [po-
€Kty Papy €Bponu «BHyTpiluHe nepemilleHHa B Ykpaiki: po3pobka TpuBanux pituenb». URL: https://rm.coe.int/
CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016806b596a.
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KypOcbKoi Oepxasu. Ljeli KoHgnikm ycknaoHoeas i pobus HebesneyHUM NPOXXKUBAHHSA
y 8i00aneHux 2ipcbKux patioHax.

3as8HUKU cmeepOXylomb, W0 y X08MHi 1994 p. MeWKaHui cena bynu smyweHi
HayjioHansHUMU cusamu 6e3neku NOKUHymMu cesio nid npusoooM mpusdaroyux 3asopy-
WeHb y pe2ioHi, 3 yieto Memoro cusiu 6e3nexu 3pyliHysanu ixHi 6youHkKu. 3a ogiuitiHoto
sepcieto 8s1a0u TypeyyuHu, MewKaHuie cena bolidaw esakytoganu y 38’a3Ky 3 mepo-
puUCMUYHOIo Oisi/IbHICMIO 8 NIBOGHHO-CXIOHUX NPOBIHYiSX, 86UBCMBAMU, NO2PO3aMU
yusinbHoMy HaceneHHio bitiyamu Poboyoi napmii Kypoucmay, ma HebesneyHoto
cumyayjieto 8 pezioHi 8 yinomy; npumyc cusnamu 6e3neku He 3acmocosysascs.

Y nepiod 329 nucmonada 1994 poky no 15 cepnHa 2001 poKy 3as8HUKU 38epma-
J1ucA 00 pi3HUX AOMIHICMPAaMUuBHUX 0p2aHie 3i CKapaamu Ha NPUMYCo8e BUCENEHHSA
ixHb020 cena cunamu 6es3neku. BoHU Makox npocusiu 00380/1y NOBePHYMUCA 00 C8020
cena i Kopucmysamuca cgoim matiHom. Y 2001 p. 3aa8HUKU OMPpUMaAnu 8ionogiob
2ybepHamopa npogiHyii TyHOxei, 8 AKill 3a3HAYa10CA, WO NOBEPHEHHA y 3a3Ha4YeHe
ces10 3a60pOHAEMbCA 3 MipKY8aHb 6e3nexu.

Had3suyaliHuti cmaH y nposiHuii 6ysno ckacosaHo 1 cepnHsa 2002 p. 3asA6HUKU
cmeepdxysasnu, ujo y 2003 p. 6ys1u NpoiHOPMOBAHI NPO MOXK/TUBICMb NOBEPHEHHH,
niomeepoxeHHAM 4oz2o € Jlucm 8i0 22 nunHa 2003 p. MiHicmepcmaea 8HympilHix
cnpas. 3a pesynemamamu sizumy, Akud 30iticHU/IU MewKaHyi 00 cena, 3’acys8anocs,
wo Ha moli MOMeHM HIXMOo He NPOXUBAE i He MOXe NpoXxuBamu y cesi Yyepes io-
CymHicmo 6YOUHKi8, Oopie, enekmpuKu, 8000NOCMAa4YyaHHa mouwo. IHhopmayis nio-
maeep0oxysanacsa eideomamepianamu.

Bumse 3 piweHHA

lMpaeo Ha mupHe 60/100iHHA npueamHoto enacHicmio. «102. Cyq 3HOBY Ha-
ronoLuye, Lo 3rafjaHa B1umora, nepegbayeHa nyHkTom 1 ctatTi 35 KoHBeHLUii, BK-
Marae Bifj 3aABHUKIB CNOYaTKy BUKOPUCTATX 3aCO6M MPaBOBOro 3axMCTy, AKi Hafae
HaLjioHasIbHa MpaBoOBa CUCTEMA, L0 NO30aBIsE fepKaBu HeoOXigHOCTI Bignosigatu
nepepn €BponencbKUM CyOM 3a CBOI i, MOKM He 6yAyTb BUKOPUCTaHI MOXIMBOCTI
BUMPABJIEHHS CMTYaLii 3a LJOMOMOroo 3aco6iB CBOEI NpaBoBoi cuctemu. Lie nono-
XeHHA nepepabayae 3abe3neyeHHs B HaLiOHaNbHIN cncTeMi edpeKTMBHOIO 3acoby
NPaBOBOro 3aXMCTy CTOCOBHO CTBEPAXYBaHOro nopyLieHHs. MNpu Lbomy Ha Ypaa
NOKNafa€eTbCA TArap AOBEEeHHA CTBEPHXYBaHOro HeBMYeprnaHHA HalioHab-
HMX 3aco6iB NpaBoBoro 3axucTy, i Cyn Mae nepekoHaTucs, WO y BiANOBIAHUIA Yac
edeKT1BHMM 3acobamMmn NPaBOBOro 3aXMCTy MOXHa OyNo CKOPUCTaTMCA B Teopii i
Ha NpakTu1Lj, TO6TO Lo BOHM 6ynn AOCTYMHI, CNPOMOXHi 3a6e3neuntu catucdakLito
CTOCOBHO CKapr 3aABHVIKIB i Manu fOCTaTHI LWaHCK Ha ycnix. OfHaK nicnA 3a80BOeH-
HA BUMOTM TArapA JoBeeHHA 3aABHIK Ma€ AOBECTMU, LLO 3aci6 MpaBOBOro 3aXuCTY,
Ha AKWIN NocKMNaEeTbea Ypag, cnpasai BUUYepnaHo, abo BiH 3 NEBHUX NPUYMH ByB He-
afeKBaTHUM | HeepeKTMBHUM 338 KOHKPETHMX 06CTaBVH Ui€l cnpasu, abo icHyBanu
0Cco6n1Bi 06CTaBMHU, AKI BUNPABAOBYBaNV HEJOTPUMAHHS HUM i€l BUMOTU (AuB.
pilleHHA y 3rafaHin BuLle cnpasi AKgiBapa Ta iHLWuX, Nn. 65-69, i pilleHHA y cnpasi
“MeHTeLwu Ta iHWi npoTn TypeuunHn” (Mentes and Others v. Turkey) Bif 28 nnctonapaa
1997 poky, Reports 1997-VIII, c. 2706, n. 57).
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103. Cypn 6epe po yBary, Wo TypeLbKe NpaBo HaAa€ aaMiHICTPaTUBHI, UUBINbHI
Ta KpMMiHanbHi 3acobn NpaBoOBOro 3axXMCTy MPOTU HE3aKOHHMX Aill, 3@ BUNHEHHA
AKMX BiANOBIfA€ AepKaBa UM HOCIT fep KaBHOI Bfagu».

«108. OTxe, Ha pymKy Cyny, 3acib6 npaBoBOro 3ax1cTy B aAMiHiCTPAaTUBHUX
abo B UMBINbHUX Cylax He MOXHa BBaXkaTu afiekBaTHVM i epeKTVBHMM CTOCOBHO
CKapr 3aABHUKIB, OCKISIbKM He JOBeEeHO MOX/IMBICTb BUPILLEHHA TaKUMU CyAamm
Cnpas, NOPYLUEHNX Ha NiACTaBi CKapr Ha NPUMYCOBE BUCENIEHHA Cifl NPaLiBHUKaMM
cun 6e3neku.

Kpim Toro, Cya BKa3sye Ha Toi $aKT, Lo CKapri 3asBHIKIB Yy Wil cnpasi, no cyTi,
CTOCYIOTbCA NPUMYCOBOTO MepeMilleHHA Ta BifCyTHOCTI Y HUX MOXKMBOCTI NO-
BEPHYTNCA A0 CBOIX AOMIBOK Yy C. boraall, a He IXHbOT MOXKIMBOCTI AOMOTTUCA Bif
OpraHiB BNnagn KomneHcawii 3a 3apaHy wkogy.

109. | HapewrTi, Cyq BBaXag, WO CKapra A0 reHepanbHOi MPOKypaTypu Morna
B NpUHUMNI 3abe3neunTtn catucdakLito CTOCOBHO TaKMX NPaBoOMopYyLUeHb, NPO AKi
CTBEPAXKYIOTb 3aABHUKN y CBOIX CKaprax. Ane 6yab-akuin npokKypop, 40 AKOro
HaAXoAMTb CKapra Ha CTBepAKyBaHe KpUMiHanbHe AifiHHA, BUNHEHE NpaLiBHUKOM
cun 6e3neKku, NOBUHEH 3asABUTY NPO BiCYTHICTb Y HbOTO PUCAVKLIT i nepegaTu
MaTepianu o aAMiHiCTpaTMBHOrO cyfy (AuMB. NyHKT 86 BuLLe). 3 LIbOro NPUBOAY
Cyn 3HOBY HaronoLye, Wo B pAfi BXe PO3rfAHYTMX CNpaB BiH 3p06uB BUCHO-
BOK MPO HEMOK/NBICTb BBaXKaTh MPOBeJAEHE NPOKYpPaTypoto po3c/igyBaHHA
He3aneXHVM, OCKINbKM [0 CKNafy LbOro opraHy BXOAWIN AepXKaBHi C/yK60BLj,
nignopAnKoBaHi rybepHaToOpoBi, AKMI € NOCafoBOK 0CO60 BUKOHABYOT Bfia-
AV, MOB'A3aHOM0 i3 cunamu 6e3neku, Aii AKnx 6ynu npegmeToM po3cigyBaHHA
(auB. pilweHHs y cnpasax “Inek npotu TypeuunHn” (ipek v. Turkey) Big 17 niotoro
2004 poky, No 25760/94, n. 207; “Noinep npotu Typeuunnn” (Yoyler v. Turkey)
Big 24 nunHa 2003 poky, No 26973/95, n. 93; “T'yneu npotu TypeuunHn” (Glleg v.
Turkey), No 21593/93, n. 80, Reports 1998-1V). Cyz 3 uboro nprBoay 3a3Hayag, Wwo
3aABHUKM 3BEPHYNNCA A0 PI3HMX aAMIHICTPATUBHUX OPraHiB 3i CKapramu Ha npu-
MYCOBE BUCENEHHS iXHbOTO cenla cunamu 6esnekn (ame. nyHKTH 15 i 29 Buwe). Lli
NpoBag»KeHHA He NpuBeny A0 BiAKPUTTA KPUMiHanbHOro yn Oyb-AKOro iHLWOoro
po3cnigyBaHHA 3a dakTaMu, CTBEPAXKYBaHMMM 3aABHUKamMKn. Tomy Cyn BBaXKae,
L0 Y 3aABHVIKIB Haani BXe He 6yno HeoOXigHOCTI NofaaBaTy KpUMiHANbHY CKapry,
Tenep y»ke A0 reHepanbHOI NPOKypaTypy, 3 TAaKUMIN CAMUMI HiTKO BUPAXEHIMM
BMMOTramu, OCKiNbKM Lie He fano 6 iHLWOoro pe3ynbTary.

110. Bepyun fo yBaru ui o6ctaBnHu, Cya He BBaXag, WO YA BUKOHaB NoKna-
LeHMI Ha HbOro 060B'A30K 3 JOBEAEHHSA HAABHOCTI Y 3asABHIKIB 3aCOby NpaBOBOro
3aXUCTY, AKMI Mir 61 3abe3neunTin catcdakLito CTOCOBHO iXHiX CKapr 3 NocuaH-
HAM Ha KOHBEHLI0 i AKMNIA MaB 61 PO3YMHI LIAHCK Ha YCriX.

Buxopsaun 3 uboro, Cyp BigXunsae nonepeaHe 3ayBakeHHA YpsAQy Npo HeBU-
yeprnaHHA HaLioHaNbHKX 3ac06iB NPaBOBOrO 3aXUCTY».

«113. Cypn 3HOBY HaronoLye, Lo B NPUHLMMI Y pasi BiACyTHOCTi 3aco6iB npa-
BOBOTO 3ax1cTy abo B pasi BUCHOBKY NPO iXHI0 HeeheKTUBHICTb LECTUMICAYHUIA
CTPOK TPUBAE Bif, ATV BUMHEHHSA OCKapPKYBaHOro 3axofy. Y BUHATKOBUX BrMaAKax
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MO>YTb BPaxoByBaTUCA 0CO6NMBI 06CTaBMHM, KON 3a8BHNK, CKOPUCTaBLUMNCh
CroyvaTKy HalioHanbHM 3acO60M MPaBOBOMO 3aXUCTY, JINLIE 3roflOM [i3HAETbCA
abo noBuHeH 6yB 61 Ai3HaTUCA NPO 06CTaBMHY, Yepes AKi BiANoBiaHMIA 3aci6
NPaBOBOrO 3aXNCTY He € ebeKTUBHMM. Y TaKill cMTyaLii NTOYaTKOM LLIeCTUMICAYHOTO
CTPOKY MOXe BBaXKaTUCA MOMEHT, KO/ 3asiBHUK Aii3HAETbCA abo NOBMHEH OyB 61
Ji3HaTnCA Npo TaKi 06cTaBnHYM (AUB. “Xa3ap Ta iHWi npoTtn TypeuunHun” (Hazar and
Others v. Turkey) (yxs.), No 62566/00, ECHR 2002)».

«150. 3aABHMKMN CTBEPAXKYBaNM, WO BHACIAOK IXHbOrO NepemileHHA Ta
BiZIMOBY 1M Y AOCTYNi O CBOrO MaliHa BOHW Gynuv 3MyLUEHi K1UTK B Ay»Ke 6igHNX
yMOBax — 6e3 po60Tu, XK1TNa, MeAnYHOro 06C/yroByBaHHs Ta 6€3 HaNeXHNX CaHi-
TapHUX YMOB. 3a IXHiMM ClIoBamu, 3a BiICY THOCTi EKOHOMIUHMX i COLliaNibHMX 3aX0piB
ANA PO3B'A3aHHA LMX Npobrem, OCKapKyBaHe BTPYUYaHHA He MOXHA OLiHNUTY AK
nponopuivHe NOCTaBNEHIN METi».

«153. lnA uinei nepworo peyeHHA YacTHW nepwoi Cya NOBUHEH BU3HAUMTX,
yum 6yno 3abe3neyeHo cnpasBeannBy PiBHOBAry Mixx BUMOramu 3arasibHoro iHTepecy
CycCninbCTBa Ta BUMOramu 3aXMCTy OCHOBHUX NPaB KOHKPeTHOI ocobu. Cya BU3HAE,
L0 BTPYYaHHA, AKe OCKapKYETbCA B Uil CnNpaB.i, cnpasdi Masno npasoBy NigcTasy.
Ak 6yno 3a3HayeHo BULLE, 30POVHI CyTUYKM, MOBCIOAHE HACKUIIbCTBO Ta MOPYLUEHHSA
npas NOJMHK, 0COOBNMBO B KOHTEKCTI Al noBcTaHuiB PIK, 3mywyBanu opraHu
BJIaAM BXUBATU eKCTPAOPAVHAPHYX 3aX0fiB AnA NiATPYMaHHA 6e3neKmn B perioHi
3 HaA3BUYaHMM cTaHoM. Lli 3axoau, 30kpema, nependavan o6MexeHHs JoCTy-
ny A0 KiNbKoX Cif, cepen AKnx 6yno c. boinpaly, a Takox BUCENEHHSA AeAKMX Cin 3
ornAagy Ha BiacyTHicTb 6e3nekun. OpHak Cya 3ayBarkye, LLIO 3 ypaxyBaHHAM O6CTaBUH
cnpasy BiAMOBa JOCTyny A0 ¢. boaall mana cepinosHi i 3ry6Hi Hacnigkm, siki npo-
TATOM MaviXe [eCATU POKIB NepeLLKoKanu 3aaBHNKaM 34iCHIOBATM CBOE NPaBO
Ha BONOZIHHA CBOIM MaiHOM, af>Ke YBeCb Liei YaC BOHM XXM/ B iHLWKWX parioHax
KpaiHy B yMOBax HaA3BMUYanHoi 6iaHOCTi, 63 HanexHoro onaneHHs, caHiTapHNUX
YMOB Ta iHppacTpyKTypy (ane. nyHKTY 14, 57 i 63 Buwwe). IxHa cuTyauis ycknagHio-
Baslaca yepes BiICYTHICTb KOLUTIB, HeOZepKaHHA KoMMeHcaLlii 3a no36aBeHHs ix
CBOro MaliHa, a TaKoX HeoOXiHICTIO LWyKaTn POoBOTY i NPUTYNOK B NepeHaceneHmx
MicTax i MicTeuKkax, piBeHb 6e3p0obiTTA B AKMX OLIHIETbCA AK “>KaxnmBuii” (guB.
NyHKT 63 BULLE).

154. Xoua Cyp BM3Ha€e aKT fJOKNafaaHHA YpAanom 3ycunb Ana BUNpaBneHHsA
CUTyaLii BHYTPIWHbO NnepemileHrx oci6 B3arani, AnA uwinewn uiei cnpasu BiH
BBaXKa€ IX HeJOCTAaTHIMUN Ta HeebeKTUBHMN. 3 Yb020 NpuBODY 8iH 8iO3HAYAE,
wo npoekm “llosepHeHHsA 8 cesio ma peabinimauis’; Ha akul nocusaemecs Ypso,
He 6y10 MpaHcGoOpMOBAHO 8 NDAKMUYHI 3aX00U 3 NPUCKOPEHHA NOBEPHEHHSA 3d-
ABHUKIB y CBOE ceslo. fIK CBilUaTb BileofOKYMEHTU, 3pobneHi 29 rpyaHsa 2003 poky,
c. bonpaw nexunTb y pyiHax i He Ma€ XoaHoI iHbpacTpyKTypu (AMB. NYHKT 38
Buwe). OpraHum Bnagu He nuLLe He CNPUANY NOBEPHEHHIO 3asABHIKIB Y ¢. bongauy,
a 1 He 3a6e3neymnnu ix anbTepHaTUBHUM KUTNOM UK poboToto. Mano Toro, Kpim
ponomory, aky Kasum banuk Ta Mycniom Inbmas ogepxanu sig QoHay colianbHoi
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[OMOMOTH 1 conifiapHOCTI i AKa, Ha AyMKY CyAy, € He[OCTaTHbOIO Af1A NMPOXNTTA,
3aABHUKaM He 6yno HaflaHO HiAKMX KOLWTIB, AKi Mornun 6 3a6e3neynTn 4OCTaTHIN
piBEHb XUTTA UM aKTUBHUI NpoLec noBepHeHHA. Cy0 88aXdaE, Uj0 OCHOBHUL
00608'A30K i 8i0N08i0AIbHICMb 0p2aHi8 8/1a0U NOAAE y CMBOPEHHI yMO8 Ma HAOAH-
Hi 8i0noeioHUX 3acobis, AKi 0anu 6 3as8HUKAM 3Mo2y 006pO8iibHO, 6e3neyHO i 2i0HO
nosepHymucs y ceoi ocesni 4u micys mpaouuiliHo20 NpoXXUBaHHA abo 3a 8/1CHUM
6aXXaHHAM nepecenluUMUCA 8 iHWi palioHuU KpaiHu (AYB. 3 LbOro NpuBoAy NPUHLN-
nun 18 i 28 “KepisHux npuHumnis OOH 3 npo6nemu BHYTPIilIHbO NepeMilleHnX
oci6” (E/CN. 4/1998/53/Add. 2) Big 11 ntoToro 1998 poky). [lo Toro »k CTOCOBHO
MPOEKTY 3aKOHY MPO KOMMEHCaLito WKOoAM, 3aBAaHOT TePOPUCTUYHIMU aKTaMm
UM BHACNiJOK 3axX04iB, BXUTUX NpoTy Tepopusmy, Cyn 3ayBarkye, WO Liel 3aKOoH
e He HabpaB YMHHOCTI i, OTXKe, He Hafa€ »KOQHOro 3acoby NPaBOBOroO 3aXUCTy
CTOCOBHO CKapr 3afABHUKIB 3@ LM MYHKTOM.

155. 3saxatoqu Ha suknadeHe suwye, Cyd 00Xxo0UMb BUCHOBKY, WO 3aA8HUKU My-
cunu Hecmu iHOuidyaneHUU i HAOMipHUl mAzap i ye c8i04uI0 Npo HezabesneyeHHs
cnpase0siugoi pisHo8azu, AKOI c/1i0 6ys10 000epXy8amu Mix 8UMO2aMU 3a2as1bHO20
iHmepecy ma HeobxiOHicMIo 3axucmy npasa Ha MupHe 80100iHHA C80IM MAUHOM.

156. Ha nigcTaBi yux mipkyBaHb Cyq BigXunae nonepenHe 3anepeyeHHa Ypsa-
[y CTOCOBHO AeB'ATY 3aABHUKIB, AKi He NOAany AOKYMEHTIB Ha NiATBEpPAKeHHA
TXHbOrO MpaBa BIAaCHOCTI, i NOCTAHOBJISAE, Lo ByN0 AONYLEHO NOPYLIEHHA CTaTTi 1
Meploro npoTokony».

KceHnigec-ApecTic npotu TypeuunHu
(Xenides-Arestis v. Turkey),
No 46347/99 (piw.), 14 6epe3Ha 2005 p.'*

®akmu. 3assHuys, naHi Mupa Kceridec-Apecmic, e 2pomadsaHkoto Kinpy epeko-
KinpcbKo20 NoxodxeHHd, 1945 p. H. ma npoxusae y M. Hikocid. 3aasHuys eonodie
snacHicmio 8 obsacmi Atioc MemHoH Ha 8yn. EcnepiooH y siozopooxeHiti obnacmi
®amazycma (Famagusta), AKy 80HA 00epana Wsxom 0apysaHHs 8id CBOEI Mamepi.
Y cepnHi 1974 poky mypeuybkumu 36poliHUMU Cuiamu 80HA 6Yy/1a 3MyweHa 3a1ulliu-
mu ®amazycmy 3i c8o€to poOUHOIo i 3anuwumu caiti 6yoOuHOK, 8/1acHicmMeb i MatiHo.
3 mux nip iti nepewkoOxanu mamu docmyn 0o, BUKOPUCMOB8y8amu i 80/100imu c80im
Xumiiom i enacHicmio, wo nepebysarome nio oKynayiero i KOHMpoem mypeybKux
36poliHuUX cus. BionogioHo 00 c1ig 3as8HUUI TuWe mypeybKi 36polHi cuiu marome
docmyn 0o gidzopodxxeHoi obnacmi ®amazycma.

125 Case of Xenides-Arestis v. Turkey (Application no. 46347/99) = [CnpaBa «Kcenidec-Apecmic npomu TypeyyuHu»]:
Judgment European Court of Human rights, Strashourg, 22 December 2005, final 22 March 2006 (merits). HUDOC:
database. URL: https://hudoc.echr.coe.int/eng# {«fulltext»: [«Xenides-Arestis»],»documentcollectionid2»: [«GRAN
DCHAMBER»,»CHAMBER»],»itemid»: [«001-71800»]}. Mepeknan ykpaicbkoto moBoto: Ogiyitina cmopika Mpo-
€Kty Papy €Bponu «BHyTpiluHe nepemileHHs B Ykpaiki: po3pobka TpuBanux pituenb». URL: https://rm.coe.int/
CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016806b592c.
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Bumse 3 piweHHA

lMpaeo Ha MupHe 80/100iHHA NPUBAMHOIO 8/1ACHICcMIO. «16. 3aABHULA MO-
CKaprKuaca Ha HeBMMpaBAaHe BTPYYaHHA y NPaBo Ha NoBary Ao ii KuTna...»

«20. Jani Cya Big3Havae, WwWo 3 1974 poky 3aAaBHULA He Mana 3MOr1 oTpUMaTu
ZJOCTYN 10, BUKOPUCTOBYBATM | BOJIOAITU CBOIM XUTNOM. Y 3B'A3Ky 3 Lum Cyg 3a-
YBa)KY€, WO B 1Oro pilleHHi y cnpasi “Kinp npotn Typeuunnu” (Cyprus v. Turkey)
(HaBepeHin BuLe, §§ 172-175) 8iH npuliuios 00 8UCHOBKY, UjO NOBHE 3anepeveHHs
Npasazpeko-KinpcbKux nepemiljeHux ocié Ha nogazy 00 ixHb020 xumia 8 [lisHiuHomy
Kinpi i3 1974 pokKy cmeopusio mpusdaroye nopyweHHa cmammi 8 KoHeeHUil».

«22. Cyn He 6aunTb NigrpyHTa y Uil cnpasi ana Toro, Wob BiAcTynuTy Big BU-
Le3rafaHoro MipKyBaHHsA 11 pileHb. BignosigHo, Cya nprxoanTb [0 BUCHOBKY, LLO
icHyBano TpuBatloye NopyLlueHHA cTaTTi 8 KOHBEeHLiT Yepe3 NoBHe CNPOCTyBaHHA
npasa 3aABHUL Ha nosary Ao il Xu1tna.

23. 3aABHMUA CTBEPAKYBaNa, WO TprBana BigMOBa Y AOCTYNi A0 iT BNACHOCTI
Ha [liBHiuHOMY Kinpi i BTpaTa BCbOro KOHTPOO Haf, Heto | BCiMa MOXKTMBOCTAMM
KOPUCTYBaTMCA | BONOZITM HEl0 CTAaHOBUTb NOpYLUeHH:A cTaTTi 1 npoTokony No 1...»

«28. Cyn pani 3HOBY MOBTOPIOE, WO BiAMOBIAHO A0 CBOIX pilleHb Y crnpaBax
Noisigy (Loizidou) (nonepepHi 3anepeyenHs), Jloizigy (Loizidou) (cyTHicTb) i “Kinp
npotn Typeuunnmn” (Cyprus v. Turkey) (yci HaBefeHi BuLLe) 3aABHMLA MaE yce e
BBaXaTUCA 3aKOHHVM BNIaCHUKOM CBOET 3emni. Y uboMy 3B"A3KY BiH 3ayBaKye,
O BiAXUNMB aprymeHTV YpAgy WOAO NpaBa BNacHOCTI 3aABHULI Ha BignoBigHy
BNACHICTb».

«32. Bepyuu po yBaru Buuie3a3HaueHe, Cyn He Bb6avae y Uil cnpasi »KOgHUX
niacTas And Toro, wo6b BiAMOBMUTMCA Bif BUCHOBKIB, AKi BiH 3po6MB Yy BuLle3ra-
JaHuX cnpasax. BignosigHo, BiH NpUxoanTb O BUCHOBKY, WO OYNO i NPOLOBXKYE
6yTn nopyweHHa cTatTi 1 npotokony No 1 Ha nigcTasi Toro GakTy, Lo 3aABHULIO
no36aBfieHO AOCTYMY | KOHTPOM, KOPUCTYBAHHA | BONOAIHHA CBOE BMACHICTIO
i 6yab-AKOT KOMMeHcaLii 3a BTpyYaHHs B il paBa BNaCHOCTI».

BukoHaHHs piwieHb. «37. CTaTTa 46 KoHBeHLUil nepeabayvae:

“1. Bucoki lorosipHi CTopoHM 30608B'A3y0TbCA BUKOHYBATV OCTaTOUHI PilLIEHHA
Cygny B 6yfb-AKMX CNpaBax, y AKNX BOHU € CTOPOHAMM.

2. OcTaTouHe piweHHA Cygy nepepactbca KoMiTeTy MiHICTPIB, AKMI 3[INCHIOE
Harnag 3a Noro BUKOHaHHAM”.

38. Lje Hegid'emHO 8i0 yxsasn Cydy, Wo nopyweHHA Npas 3aa8HuUY, Wo 2apaHmy-
tombcsa cmammeio 8 KoHseryiii cmammeto 1 npomokosy No 1, noxo0sms 3 WWUPOKO
p03n08Co0xeHoT npobrieMu, Wo CMOCYEMbCA 8e/IUKOT Kinlbkocmi todel, a came,
HegunpasdaHoi nepewKoou ii “nosasi 0o caoeo xumna” i “MupHoOMy 807100iHHIO
CBOEI0 8/1ACHICMIO, AK npedmMemy noaimuku abo npakmuku “TPTIK” (dus. “Kinp
npomu Typeyyuru” (Cyprus v. Turkey, HasedeHe suwie, §§ 174 i 185). Kpim mozo, Cyo
He Moxe npoieHopysamu moU ¢pakm, wo 8xe icHye npubausHo 1 400 matiHosux
cnpas Ha cmadii po32/1a0y 00 Mo20, K 8iH pO3N0YA8 NOPYWEHHA CNPABU 2PEUYbKUX
Kinpiomie npomu Type4y4uHu.
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39.Tlepw HiX po3rnAagaTv iHAMBIAYanbHi CKapry 3aaBHULI WOJO CpaBeanBol
caTucoakuii BignosigHo fo ctatTi 41 KoHBeHUiT i yepe3 06CTaBUHM PO3rAAHYTOl
cnpasu, Cyg xoue po3rNAHYTY, AKUMU MOXYTb OYyTW HacnigKu Ans BiAnoBigHOT
AepaBu WwopJo cTatTi 46 KoHBeHUii. BiH NOBTOPIOE, WO Ha nigcTasi cTaTTi 46 Bu-
coki JorosipHi CTopoHM 3060B'A3annCcA BUKOHYBATU OCTaTOUHI pieHHA Cygy
B OyZb-AIKMX CNpaBax, y AKMX BOHW € CTOPOHaMU, BUKOHaHHA KOHTponteTbcA Ko-
MiTeTOM MiHicTpiB Pagu €8ponu. 3 LbOro BUMIMBAE, 3-MOMIX iHLLOTO, L0 PiLLeHHS,
y akomy Cyf 3HaxXOAUTb MOPYLUEHHA, HAKNaAaE Ha BiAMOBIAHY fep»aBy opuanyHe
3060B'A3aHHA He TINbKM CNAATUTU CYMW, NPUCYAXEHT LNAXOM CrpaBefvBol ca-
TchaKuii 3a ctatTeto 41, ane Takox i 06paTu, BiANOBIAHO O KOHTPoOso KomiteTy
MiHIiCTpiB, 3arasibHi Ta/abo, AKLO JOPEUHO, iIHAUBIAYaNbHI 3axoau, Wo OyayTb Npu-
NHATI B iXHbOMY BHYTPiLLIHbOMY NPaBOMOPAAKY, LLO6 MOKNACTM KiHeLb MOPYLLIEHHIO,
BuaBneHomy Cyaom, i BUNPaBUTY HaCNiAKW, HACKINbKY Lie MOXNBO.

BignosigHo Ao KOHTpoOsto KomiTeTy MiHICTpiB, BiANOBiAHa AepxKaBa 3anuLua-
€TbCA BiNbHOIO Y BU6OPI 3aC06Y, 3a AOMOMOrOI0 AKOrO BOHA BUKOHAE CBOI NPaBOBi
3060B'A3aHHA BiANOBIAHO A0 cTaTTi 46 KOHBEHLUIi, 3a yMOBWY, WO Taki 3acobu € cy-
MiCH/MU 3 BUCHOBKamW, BUKnageHumu B piweHHi Cygy (ame.“Ckouuapi i JxnyHta
npotu Itanii” (Scozzari and Giunta v. Italy) [GC], No 39221/98141963/98, § 249, ECHR
2000-VIll, i “BpoHioscki npoTu Monbui” (Broniowski v. Poland) [GC], No 31443/96,
§ 192, ECHR 2004-V).

40. Cyp BBaxae, Lo BiANOBIAHA AeprKaBa Mae BNPOBaaUTK 3aci6b (3axia), Wwo
3a6e3neunTb AiiCHO edeKTVBHE BifLLIKOAYBaHHA WoOA0 NnopylieHb KoHBeHLji, BU-
3HaYEHMX Y LIbOMY PiLLeHHI OO L€l 3aABHNL, @ TAKOX [0 BCiX NOAIOHMUX 3aAB, WO
po3rnAganmca 4o Uuboro, BignoBiAHO 4O NPUHLMMIB 3aXUCTY MPaB, BCTAaHOBMIEHNX
y cTatTi 8 KoHBeHLUii i cTatTi 1 npotokony No 1, i BigNoBiAHO A0 NOro pilleHHA
NpPOo NPUNHATHICTb Bif 14 6epe3Ha 2005 poky. Takmii 3axig Mae 6yTi giicHAM npo-
TArOM TPbOX MICALIB 3 AaTW, KOS BUHECEHe Lie pilleHHs, | BiAWKOAYBaHHA MaE
3[4iMICHIOBATUCA NPOTArOM TPbOX MiCALIB MiCNA LbOro».

Inawky Ta iHwi npotn Mongosu Ta Pocii
(Ilascu and Others v. Moldova and Russia),
No 48787/99 [BI1], 08 nunHa 2004 p.'*

@akmu. Y yepsHi 1992 poKy 3aasHUKU 6ys1u 3ampumaxi y cebe gdoma 8 Tu-
pacnoni nodbmu, 0eski 3 AKux 6yau oddeHeHi 8 popmy YomupHaouyamoi Apmii
KonuwHb0o20 Coro3y PadaHcekux CoyianicmuyHux Pecny6nik (CPCP). 3aagHuku
38UHYBa4y8aIUCA 8 AHMUPAOAHCLKIU ifsIbHOCMIi Ma He3aKoHHIt 6opombbi npomu

126 Case of llascu and others v. Moldova and Russia (Application no. 48787/99) = [Cnpasa «/nawky ma iHwi npomu
Mondosu ma Pocii»]: Judgment European Court of Human rights 8 July 2004 (merits and just satisfaction). HUDOC:
database. URL: https://hudoc.echr.coe.int/eng# {«fulltext»: [“\«CASE%200F%20ILASCU%20AND%200THERS%20
v.9%620MOLDOVA%20AND%20RUSSIA\™], “documentcollectionid2»: [«GRANDCHAMBER», «CHAMBER»], «itemid»:
[«001-61886»]} Mepeknap ykpaiHcbKoto MoBoto: Odpiuilia cmopikka [poekmy Padu €sponu «BHympilHe nepemitijerHs
8 Ypaini: po3pobka mpueanux piieHw». URL: https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMCont
ent?documentld=09000016806h5966.
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nezimumHozo ypady pudHicmpos’s. Im makox 6ynu nped’seneHi 36UHy8ayeHHs
8 IHWUX 3/104UHAX, 8 MOMY YUCAi 8 080X 86UBCMBAX. Y 2pyOHi 1993 poKy BepxosHuli
cy0 [pudHicmpoe’s 3acydus naHa lnawky 00 cMepmHOI Kapu 3 KOHgickauyieto MalHa,
a iHWux 3asA8HUKi8 — 00 No36assieHHA 8071i Ha mepmiH 8i0 12 00 15 pokie 3 KoHgpic-
Kauieto matiHa. 3aA8HUKU CKAPXUIUCA, 30Kpema, Ha me, Wo cy0, AKUU BUHIC 8UPOK,
He Mas Ha ue pucouKyii'.

Bumse 3 piweHHs

3azanbHi NUMAHHA BUKOHAHHA NO3UMUBHUX 30608A3aHb y chepi npas
JII0OUHU (NUMAHHA PPUCOUKYIT). «<314.3rigHO 3 BiANOBIAHUMN NPUHLMMNAMYN MiX-
HapoAHOro npaea, [lep»aBa NOBUHHA HECTW BiAMNOBIAANbHICTb, AKLLO BHACTIAOK
BOEHHVIX [ilh (3aKOHHMX Y1 HE3aKOHHWX) BOHA Ha NpakTuLi epeKTUBHO KOHTPOSIOE
TepuUTOPIlo, WO po3TawoBaHa 3a MexXamu ii aepxaBHoT Teputopii. O60B'A30K
3a6e3neunTy Ha TaKiln TepuTopii NpaBa Ta cBO60AN, BUKageHi B KoHBeHUil, BU-
NAnBae 3 GaKTy TaKOro KOHTPOSIO, HE3aNEXHO Bifj TOFO, U 3LiCHIOETbCA BiH 6e3-
rnocepenHbo, Yepes BRacHi 36poliHi cunm abo Yepes NignopsaaKoBaHy MicLesy
agMiHicTpauito (Tak camo).

315. Heo60B's13k0BO BU3HavaTu, um [lorosipHa CTopoHa AilicHO Mana ToTaslb-
HWI KOHTPOb HaZ MNONITUKOIO Ta JiAMM OpraHiB BNagun Ha TepuUTopii, po3TalloBaHiln
3a MexaMu ii eprkaBHOI TepUTOPIi, OCKINIbKM HaBiTb 3aranbHNN KOHTPOMb Hag Te-
puTOpiEto MOXe NepeabayaTty BignosiganbHicTb JoroipHoi CTOpoHU, Npo sKy e
MOBa (AVB. pilleHHA B LUTOBaHI Buwwe cnpasi Jloisigy (Loizidou (cyTb cnpasu)),
€.2235-2236, n. 56).

316. Akwo JoroipHa [lep>kaBa Ma€ 3arafibHUN KOHTPOJIb HaZ TEPUTOPIEID
Kamu ii conpatis abo NocaloBrx 0cCi6 y LiIbOMY PerioHi, ane TakoX NoLMpPIETbCA
Ha il micueBoi agMiHicTpaLii, AKa yTpMMy€e CBOI NO3uLii 3aBAAKM 1T BOEHHIN Ta
iHWIiM nigTPUMUi (AMB. pilleHHA B LMTOBaHIl BuLe cnpaBi“Kinp npotu TypeuynHn”
(Cyprus v. Turkey), n. 77)».

«332. Bu3Havatoum 06¢Ar no3uTUBHUX 3060B's13aHb [leprkaBu, NOTPIGHO Bpaxo-
BYBaTV CripaBennBe CNiBBigHOLWEHHS, AKe MOTPIOHO AOCATHYTU MiXK 3aranbHUMN
iHTepecamu 11 iHTepecamn oKpemoi 0cobu, Pi3HOMaHITHICTb CUTYaLill, HAABHNX
y JoroBipHux [lepxaBax, a TakoxK BMOip, AKUI NOTPIGHO 3pobuTn 3 TOUKK 30pYy
npiopuTeTiB i pecypciB. Lfi 30608’A3aHHA MAKoOX He NOBUHHI Mayma4umuca ma-
KUM YUHOM, W06 Haknaoamu HenocusabHUli abo HadMipHUU mazap (AVB. pilleHHA
y cnpasi“O3riop NoHaem npotu Typeuuntn” (Ozgiir Giindem v. Turkey), N2 23144/93,
n. 43, ECHR 2000-11).

333. Cyp BBaxae, Wo y BUNagKax, konu [lepxasi, Aka € [lorosipHoto CTOpoHOI0,
nepeLLKoaKatoTb 34iCHIOBaTM CBOT MOBHOBAXKEHHA Ha BCil Ii TepUTOPIi, CTBOPIOIOYM
cuTyauito ae-bakTo, Konm BCTaHOBMIOETLCA CEMAPATUCTCLKUI PEXNM, HE3aNeXHO
Bif} TOrO, UM CYyNnPOBOAXKYETbCA BiH BOEHHOIO OKynavi€lo iHWow [lepkaBoto, Lie

127 3KcTeppuTopUanbHan IOPUCAUKLIA TOCYAAPCTB-YUACTHUKOB. MHhopmayuorHo-memamuyeckudi nucmok. HoA6pb,
2014. URL: https://www.echr.coe.int/Documents/FS_Extra-territorial _jurisdiction_RUS.pdf.
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He CKacoBYE lopucamKLii BignosigHo Ao ctatTi 1 KoHBeHUii Hag Ti€l YacTUHO
TEPUTOPIi, O TMMYACOBO KOHTPOMIOETLCA MiCLLEBUMM OpraHaMu BRagu, AKi nia-
TPUMYIOTbCA MOBCTAHCbKMM CUilaMm abo iHWwoto [lepasoto.

OpHak Taka daKTMyHa cuMTyalia 3MeHWwye chepy PUCANKLIT, OCKINbKM
3000B'A3aHHs, y3aTe [lep)KaBoto 3rigHo 3i cTaTTelo 1, NoBUHHe po3rnsagatmcs Cy-
JOM nuLLe 3 No3uLii No3UTUBHKX 060B'A3KIB [loroBipHOT [lepKaBun CTOCOBHO 0OCib,
o nepebyBatoTb Ha ii TepuTopii. Taka depxasa No8UHHA cKOpuCMamucs ecima
00CMynHUMU PUOUYHUMU MA OUNJIOMAMUYHUMU MOX/TUBOCMAMU, 3AC8i04YeHUMU
nepeq iHo3eMHUMU 0epXagamu i MiXXHapOOHUMU Op2aHi3ayiamu, ujob npodosxyed-
mu eapaHmyesamu 3a0080Js1eHHA npas ma c8o600 8i0nosioHo 00 KoHaeHUyii.

336. Cyg NnoBUHEH BM3HaunUTK, Ym Bnaga Monaosu BUKOHana cBoi NO3UTUBHI
3060B’A3aHHA, W00 3ab6e3neynTi NpaBa, rapaHToBaHi KOHBEHLi€, uu, AK CTBEp-
OKYI0Tb 3aABHUKN 1 YpAag PymyHii, Ypag MongoBu He BXMB JOCTaTHIX 3ax0fiB
[N1A 3aXUCTY LUX Npas..

337.Y uin cnpasi, 3BaxKaloun Ha cknagHictb GpakTuyHoi cutyauii, Cyn Hacam-
nepepn BBaXae, WO NUTaHHA LWOAO TOro, Y/ BMKOHana Mongosa CBOI NO3UTUBHI
3000B's13aHHA, TiICHO NoB’A3aHe 3i B3aeMHaMu Mi>k MongoBsoto Ta Pocilicbkoro
Qepepauieto Ta B3aeMnHamu Mix MpupaHicTpos’am i Pocincbkoto Oepepadieto.
Kpim Toro, noTpibHo 3Ba)kaT Ha BNAMB, AKNA Mongosa morna 6 3aincHUTK Yepes
Pocincbky Oepepadito, o6 noKpawmuTy cMTyaLito 3aABHMKIB Ha MOJTAOBCbKIl
TepuTopii NMpuaHicTpos's.

338. Cyp 3a3Havae, WO BiH He Ma€ lopuUCcanKLii po3rnagaTtu, um nogii oo patu-
dikauii Mongosoto KoHBeHUii 6ynu cymicHi 3 i nonoxxeHHAMW. OfHaK BiH MOXe
BpaxoByBaTu Aii, yunHeHi fo gatn patudikadii, nig yac posrnagy nosnTUBHUX
3060B'A3aHb MOIAOBM Ta BUKOPUCTOBYBATU iX ANIA MOPIBHAHHA Mif Yac OLiHKM
3ycunb Monposu nicna 12 sepecHa 1997 poky.

339. lo3umugHi 30608’a3aHHA Mondo8u cmocylomsca 3ax00i8, NOMpibHUX
014 8iOHOB/1eHHA KOHMPOJ10 HAo [IpUOHICMPOBCLKOIO MepUMOpIEL0 AK ymeepoXxeH-
HA 1T topucOUKUii, a makox 014 3abe3nedyeHHs nosazu 00 NPAs 3as8HUKIB, 30Kpema
cnpobu ix 38inbHUMU.

340. 30608B's13aHHA BiZHOBUTY KOHTPOJb Hag MNpuaHicTpoB'am Hacamnepep
BMMarasno Big Mongosu yTpyMyBaTUCA Bif NiATPUMKIN CENapaTUCTCbKOro pexnmy
«MMMP», a no-gpyre, BiATN, y>KNBaKOUU BCIX MOXINBMX MONITUYHUX, CYyAOBUX Ta iHLINX
3aXofiB ANA BifHOBJIEHHA KOHTPOJIO Haf, CBOEIO TEPUTOPIEID.

«344. Cyo He 6a4yums 8iomosu Mosidosu 8i0 cnpob 30ilicHIO8amMu IOPUCOUKYo
8 YUbOMY pezioHi Yepe3 3MeHWeHHA Kiflbkocmi 3axo0is, 6epyyu 0o ysazu mod ¢pakm,
wo dekinbKa iz 3axodis, Aki enada Mosnoosu paHiwie 8xusna, 6;10Ky8aaucsa y 8ionogiovb
3axodamu i3 60ky “lMMP” (Ous. nyHkmu 181-184 suwje).

Cypn 3a3Havag, Wwo Ypag Mongosu CTBEpAKYBaB, Lo 3MiHa cTpaTerii'y AuniomMa-
TUYHUX NigXodax, PO3paxoBaHUX Ha Nigrotosky MNpuaHiCTPoB’'A 4O NOBepHEHHS Nig
lopucankuito Mongosu, ctana Bignosiaao Ha BUMOMM cenapaTucTiB Mif Yac ANCKY-
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Civ Wwopo BperynoBaHHA cutyaiiy MNpraHicTpoB'i Ta 3BinbHeHHA 3aABHNKIB. Bigno-
BiZJHO, BiH BiIMOBMBCA Bifj paHille yXBaieHVX 3aX0fiB, 0COGNMBO B OPULNYHIN che-
pi. Wopao uboro Cya nocmnaeTbca Ha NoKasaHHA ceigkis — n. Ctyp3a (ame. lopaTok,
nn. 309-314) i n. Cupopos.a (aue. [Jlonatok, n. 446).

345. MNapanenbHo 3i 3MiHOIO CTpaTerii 3MIHUINCA CTOCYHKM MixK Bnagoto Mor-
fosu Ta MpnagHicTpoBCbKUMYM cenapaTucTamu. byno yknageHo 4orosopm npo eko-
HOMIYHY CriBMpaLto, HanarogXeHo CTOCYHKM MixX MapnameHtom Mongosu i “nap-
nameHTom MMP’, npoTArom KinbKox pokiB icHyBana cnisnpaua y cdepi noniwii ta 3
nuTaHb 6e3MneKu, a TakoX B IHLLVX rany3Ax, Takvx AK ynpassliHHA NOBITPAHUM PYXOM,
TenepoHHOro 3B'A3Ky Ta cnopTy (AuB. NyHKTM 114, 178 185 BuLye).

Ypag MonpoBu NoAcHYMB, WO Ui 3axoam ana cnisnpadi 6yno sxuto Mongosoto
yepes nparHeHHA NOKPaLLUTM NOBCAKAEHHE XUTTA ntogen y NpunaHicTpos'i Ta gatu
M 3MOry BECTW HaCTifIbKW HOPMasbHUIN CNOCI6 XNUTTA, HACKIIbKU Lie MOXJIMBO.
Cyn, sk i Ypag Mongosu, BBaXag, LU0, 3BaXKatoum Ha CBOO MPUpoay i 0OMeXeH
XapakTep, Ui Aii He MOXHa BBa)<aTu NigTPUMKOLO MPUAHICTPOBCHKOrO peXxunmy.
BoHu HaTOMiCTb BMpaxkatoTb NigTBepakeHHA MongoBoto il nparHeHHA BigHOBUTMK
KOHTPOb Hag [MpuaHICTPOBCbKUM pPerioHom».

«348. Cyn He ma€ [OKas3iB TOro, WO 3 Yacy 3BilbHEHHA M. InawKy y TpaBHi
2001 poKy Bnaga Bxuia ehpeKTUBHUX 3aXOAiB, Wo6 NPUNUHUTA NOCTIilHI No-
pyLeHHA npas, rapaHTOBaHMX KOHBEHLIEI, Ha AKI CKap»KMNNCA iHWI 3aABHUKN.
Okpim TBepaeHb n. CTyp3a nNpo Te, Wo y cBoiX BigHocuHax 3 [TMP Bnaga Mongosu
perynapHo nopyLuyBana NMTaHHA WoAO 3BifibHeHHA 3aaBHUKIB, CyA He Ma€ iHWOoT
iHbopmaLii, Aka 6 BUNpaBgana BUCHOBOK Npo Te, Wo Ypan Mongosu foknas fo-
CTaTHbO 3YCWJ/Ib Y BMPILLEHHI L€l cnTyadii.

I1i0 yac nepezosopis i3 cenapamucmamu 8s1ada Mos10o8u obmexxunace ycHu-
MU 32a0Kamu npo cumyayito 3aa8HUKI8, He HAMaz2ar4ucsy 0ocaemu y2o0u, Aka 6
2apaHmyaarsna nosazy 00 ixHix npae 32i0Ho 3 KoHgeHruyieto (dus. Jooamok: n. Cmyp3a,
nn.310-313).

Xoua 3aABHMKN No36aBneHi ceoboamn Bxe maixe 12 pokis, Cyny He 6yno
HaBe[leHO XOAHOro 3arasibHOro niaHy Afna BperyntoBaHHA [puaHICTPOBCbKOro
KOH®NIKTY, a Ypsag MonaoBu He 3aABUB NP0 iCHYBaHHA NOAiGHOro AOKyMeHTa un
npo Te, WO Ha Lo TeMy TPUBaKOTb NEPEroBOPMU.

349. Bnaga MongoBun TakoX He NpuAinana ysaru 4oni 3aaBHNUKIB y CBOIX ABO-
CTOPOHHIX BigHOCKHax i3 Pocilicbkoto Oepepalieto.

Ha gymky Cygy, Toli ¢aKT, Wwo Ha cnyxaHHi 6 nunHs 2001 poky Ypag Mongo-
BV YTPUMABCA Bifj TBEPAXEHb Npo Te, Wwo Pocilicbka Oefepauia BignosiganbHa
3a IMOBIPHI NOPYLUEHHS, WO CTOCYI0TbCA NPUCYTHOCTI il apmii y MNpuaHicTpoBs”,
06 He NepeLLKoaKaTy NPoLiecy, “cCnpAMOBAHOMY Ha MPUMUHEHHS. .. yTPUMYBaHHSA
3aABHMKIB Mig BapToto...” (AUB. MYHKT 360 HUXKYe), NPU3BiB 4O BU3HAHHA 3 NOro
60Ky MOXXNMBOIO BMNBY POCINCbKOI BNagmn Ha MpuaHICTPOBCbKNIA pexum, o6
BOHA, Y CBOIO Yepry, 3Mycuna ix 3BifIbHUTY 3aABHUKIB. YCynepey no3uLii 4o TpaBHA
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2001 poky, konu Bnaga Mongosu nopylumna nepes pocincbKor BNagoto NMTaHHA
3BifIbHEHHA 3aABHWKIB, NiCNA LLbOro HaMaraHb 3MiHUTU CUTYaLilo He 6yro.

B ycakomy pasi Cyay HeBifomo npo 3BepHeHHA Bnaan Mongosu Ao poCincbKoi
Bnagw nicna TpasHA 2001 poKy Npo 3BiNlbHEHHA 3aABHUKIB.

350. Cyg 3a3Hava€, Wo neperoBopu WOAO0 BperynioBaHHA cutyadii y Mpu-
[HicTpoB", e Pociticoka ®edepayis Oie Ak [lepxxasa-eapaHm, TprBatoTb i3 2001 poKy
6e3 3rafoK NPo 3aABHWKIB | 6e3 yKMBaHHA Yn Po3rnAay Bnafolo MonaoBym 3axogis
Ansi 3abe3nevyeHHA NpaB 3asBHKIB BiANoOBiAHO A0 NonoXeHb KoHBeHLji.

351. 3 ypaxyBaHHAM YCix maTepianis y noro posnopagxeHHi Cya BBaxae, Lo
HaBiTb NicNA 3BiNbHEHHA N. InalwKky y TpasHi 2001 poky Bnaga Mongosu 6yna cnpo-
MO>KHa BXWTW 3ax0fiB ANA 3abe3neyeHHs NpaBs 3asBHYKIB 3rigHO 3 KOHBEHLi€l0.

352. Takum unHom, Cyz OiiloB BUCHOBKY, LU0 BiinosiganbHicTb Mos0osu 32i0HO
3 KoHseHUi€ro Nosisede 8 HEBUKOHAHHI 1T NO3UMUBHUX 30608’83aHb6 CMOCo8HO 0ili nic/iA
mpasHsa 2001 p., npo AKi (idembcA y ckap3i».

«392. Yci HaseleHi suwe hakmu niomeepdxytome, wio “lNMP’] aka 6yna cmeo-
peHa 8 1991-1992 pp. 3a niompumku Pociticokoi ®edepayii ma HadineHa opzaHamu
8/1a0u U 8/1CHOIO AOMIHICMPpAyieto, 3aUWIAEMbCA Nio egheKmuUsHUM KOHMpPosiemM abo
npuHatmHi supiwaneHuUM eniugom Pociticekoi edepayii ma npodosxye icHysamu
Jluwie 3a80sKuU 8ilicbKoasil, eKOHOMIYHIU, hiHaHCo8il i nonimuyHit niompumyi Pocii.

393. Tomy Cy0 88axxae, Wo Ue CnpuYyUHAE NoCMIliHy i 6e3nepepsHy 8i0N08idasb-
Hicme Pociticbkoi ®edepayii 3a 00110 3aA8HUKI8, OCKINIbKU NOAIMUKA NiOMpUMKU
Pocieto pexxumy ma cnienpaus 3 HUM npo0o8xxysasnucs U nicna 5 mpasHs 1998 poky;
nicna uiei gatm Pocilicbka ®epepauina He pobuna cnpob NocTaBUTY Kpanky B Cu-
TyaLii i3 3aABHMKaMK, AKa BMHUKNA yepes il nocepefHUKiB, i He pobuna Hivoro,
o6 3anobirTv nopyLeHHAM, AiKi, IMOBIpHO, BifbyBanuca nicna 5 TpasHa 1998 p.

3BaKaloum Ha Lie, HeMa€E 3HauyeHHs, Lo 3 5 TpaBHA 1998 poKy npefcTaBHNKY Po-
cincbkoi ®efepallii He 6panu NPAMOT y4acTi B MOAIAX, NPO AKi NAeTbCA B Ll cKap3i.

394, Takum YMHOM, 3asiBHUKW MignagatoTb nig “lopucamkuit” Pocicbkoi Qe-
Aepauii BignosigHo o ctatTi 1 KoHBeHUii, a gii Pocii, npo Aaki ngetbca B ckapsi,
CNPUYMHAIOTD ii BiANOBIZANbHICTb».

Mosep npotu Pecny6niku MongoBa ta Pocii
(Mozer v. the Republic of Moldova and Russia),
N°11138/10 Big 23 ntotoro 2016 p.'?®

®axkmu. [pomadaHuH Mondosu, emHidHul HiMeyb, Hapoousca ma xug y Tu-
pacnoni 3 1978 do 2010 poky. 3 2011 poky sumyweHul bys wykamu npumysnky
y Usedyapii.

128 (ase of Mozer v. the Republic of Moldova and Russia (Application no. 11138/10) = [CnpaBa «Mo3ep npotu Pecny6niku
Mongosa Ta Pocii»]: Judgment European Court of Human rights, Grand Chamber 23 February 2016 (merits and just
satisfaction). HUDOC: database. URL: https://hudoc.echr.coe.int/eng# {«fulltext»: [«Mozer»],»documentcollection
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24 nucmonada 2008 poKy 3as8HUKA 3amMpuMadsu 3a Nido3poro 8 0OMAHi KOMNAHII,
8 AKil 8iH npayrosas, Ha cymy 85 000 0onapis. Ak cmeepoXye 3aA8HUK y pe3ysibmami
Nno2po3 CMoCoBHO HLO20 Ma (io20 pooduyis, 8iH HA0A8 3i3HABAIbHI NoKasu. 26 uc-
monada 2008 poky «HapooHuli cyd Tupacnons» nomicmueg 3aseHUKa nio eapmy
HAa Hegu3Ha4yeHul CMpok.

Y Micysx mpumaHHa nio 8apmoro cmaH 300p0o8’s 3asA8HUKA 3HAYHO NO2ipLUUBCA
(3 OUMUHCMBa 8iH x80pie Ha 6POHXIAbHY dCMMy). 3a meepOXeHHAMU 3dABHUKA,
yMo8u Ui020 ympumy8aHHa by1u HeHasIexHUMU.

21 sepecHs 2009 poky 6ameKu 3aA8HUKA 00MO2/1UCA NPOBeOeHHA MeOUYHO20
o06cmexxeHHA 0718 8020 CUHA, pe3y/IbMamom AK020 CMas 8UCHOBOK NPO me, Wo
CMaH 300po8’a lio2o 3HA4YHO NO2IPWYEMbCA, W0 CMAHO8UMb 3a2po3y 014 (i020
Xumms, a 8 yMo8ax MpUMAHHs nio 8apmoto HeMOXJ/1UBO 3abe3nedumu HanexHo-
20 (1020 JiKyBAHHS. He3gaxarouu Ha Mmaki 8UCHOBKU, yMO8U MPUMAHHS 3AA8HUKA
He NOKpAWuIucs.

1.1unHA 2010 poky «HapooHut cyd Tupacnosna» 8U3HA8 3aA8HUKA BUHHUM HA Nio-
cmasi cmammi 158" «KpumiHaneHo2o kodekcy [TMP» 3a npuc8oeHHA Kowmig 080X
KoMnawHit i 3acyous (io2o 00 cemu poKig y8’a3HeHHA 3 8i0mepMiHy8aHHAM HA N'AMb
PpOKie ma 3 KOH@hickauieto Kowmie ma 8/1acHOCMI, ni3Hiwe 8idmepmiHy8aHHaA 6ys10
cKacosawe.

Po32nisaHy8wWU K1TONOMAHHA 3axucHUKa 22 ciyHa 2013 poky BepxosHuli cyo
Pecny6niku Mondosa ckacysas 8upoK CmoCo8HO 3aA8HUKA, Y 36A3KY 3 MUM, WO 8iH
nocmadoesneHuli cyoom «[IMP», akuli He € cmgopeHUM 8i0nN08iOHO 00 3aKoHOOAas-
cmea Mondosu, a momy He Mie 3aKOHHO 3acyoumu 3aa8HUKa. 31 mpasHsa 2013 poky
leHepansHa npokypamypa Pecny6bniku Mondosa nogioomusia 3aa8HUKA NPO me, Wo
80HA iHIYit08ANA KpUMIHAIbHE PO3C1i0y8aHHA W0OO (i020 HE3AKOHHO20 MPUMAHHSA
nio sapmoto. Asne yepe3 HeMoXugicme nposedeHHA NpoyedypHUX 3axodis Ha me-
pumopii camonpozonoweHoi «[IMP» npocyHymucsa dani He 80a10cA.

Bumse 3 piweHHs

«115. BignosigHo Ao BcTaHOBMIEHOro npeleaeHTHoro npasa Cyay, depxasu
38iN1bHAIOMbCA 8i0 8i0N0BIOAILHOCMI Neped MiXHAPOOHUM 0p2aHOM 3a c80i 0ii,
00KU BOHU MAarme MOXJ/1UBICMb 8pezysin8amu cnpasy 8 Mexax 8/1acHoi npasosor
cucmemu. Ti, XTO 6axka€ 3BepHYTUCA [0 HarNAZoBol iHcTaHuii Cyay 3 NUTaHHAM,
IO CTOCYETbCA CKApr Ha Aii AepkaBu, 3060B'A3aHi cNoyaTKy BUKOPUCTaTK 3a-
coby NPaBOBOro 3axmCTy, AKi HAJATbCA HALliOHAIbHOK MPABOBOI CUCTEMOID
(amB., Kpim 6araTbox JOKYMEHTIB iHLWMX OpraHiB, cnpasy “AKaiBap Ta iHLWi NpoTu
TypeuunHn” (Akdivar and Others v. Turkey), Big 16 BepecHa 1996 p., n. 65, [lo-
nosigi 1996-1V; cnpasy “BykoBiu Ta iHwi npotu Cep6ii” (Vuckovi¢ and Others
v. Serbia) (nonepeaHe 3anepeueHHs) [BM], NoNo 17153/11 i 29 iHwwux, n. 70, Big

id2»: [«GRANDCHAMBER»,»CHAMBER»],»itemid»: [«001-161055»]}. lepeknap ykpaikcbkoto MoBoto: OgpiyitiHa cmo-
pikka Mpoexmy Padu €8ponu «BHympituHe nepemitierts 6 Ypaiki: po3pobka mpusanux piwseHs». URL: https://rm.coe.
int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016806b5928.
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25 6epesHna 2014 p.; i cnpasy “leprita npoTtu PymyHii” (Gherghina v. Romania) [BM]
(Bnn.), No 42219/07, n. 84, Big 9 nunHa 2015 p.).

116. OTXKe, 060B'A30K BUYEpPMNaHHA HalioHaNbHUX 3acObiB NPAaBOBOTO 3a-
XWCTY BMMArae Bif 3afBHVKa HOPManbHO BUKOPUCTOBYBaTK 3acoby NpaBoBoOro
3aXUCTY, AKI AOCTYMHI Ta OCTaTHI, AKWO BiH Ma€ npeTeH3ii BignoBiaHO Ao KOH-
BeHLUii. I[cHy8aHHA 3a3HaYeHUX 3acobie Npasoso2o 3axucmy NO8UHHO 6ymu 0o-
CMAamHb0 8U3HAYEHUM He MislbKu 8 meopil, a U Ha npakmuuyi, 8 iHWoMy pasi im
6pakysamume HeobxioHoi docmynHocmi ma egpekmusHocmi (auB. cnipaBy “AkgiBap
Ta iHWi” (Akdivar and Others), Wwo 3ragyeTbca BuLLe, N. 66; “BykoBiu Ta iHWi npo-
™ Cep6ii” (Vuckovi¢ and Others v. Serbia), wo 3ragyetbca Buwe, n. 71 i cnpasy
“TepriHa npoTtun PymyHii” (Gherghina v. Romania), wo 3ragyetbca uuye, n. 85).
LlJo6 6ymu epekmusHUM, 3aCi6 Npasoso2o 3axucmy nosuHeH 6ymu 30amHuli 6e3-
nocepedHbO 8UNPABAAMU CMAH CNPABU, U0 OCKAPXKYEMbCA, | 0asamu peasb-
Hi waHcu Ha ycnix (anB. cnpasy “Ceipgosiy npoTu ITanii” (Sejdovic v. Italy) [BM],
No 56581/00, n. 46, €KINJT 2006-I1, “Bykosiu Ta iHwi” (Vuckovi¢ and Others), wo
3raflyeTbcA BuLLe, N. 74 i cnpasy “TepriHa” (Gherghina), wo 3ragyetbcs BuLe, n. 85).

117.Y uin cnpasi Cyg 3a3Havae, Wo y po3gini 1 3akoHy No 1545 npamo Bu-
3HAUEHO, LLO NOTO 3aCTOCOBYIOTb [0 CMPaB, KOV LWKOAA 3anoAisHa He3aKOHHVIMN
BifAMU NPaBOOXOPOHHMX OPraHiB, OpraHiB MPoKypaTypu abo cyaamu (AuB. NyHKT 72
BuLLe). 3a oaHumu Ypsady Mondosu (0us. nyHKm 129 Hux4e), misbku mi op2aHu (3o-
Kpema, cyou), aki 6ys1iu cmeopeHi 8idnosioHo 0o 3akoHodascmea Mondosu, Moxyme
6ymu ogiyitiHo susHaHi makumu. Ha dymky Cyoy, ye, 30aembCA, BUK/TIOYAE OyOb-AKe
8i0WKOOYBAHHSA 3a HE3AKOHHI il 6y0b-AKUX “cydig” abo “npokypamypu” abo iHwux
opzaHis, cmeopeHux “MMP”.

118. Okpim TOro, He3Ba)aloun Ha Ton $akKT, Wwo Ypag Mongosu HaBiB Kifbka
npuknagis, konu BepxosHuin Cya ckacyBaB MOCTaHOBY, yxBaneHi“cygamu NMP” (ak
y cnpasi InaLwuky, n. 222), a Takox cnpasw, B AKX 3akoH No 1545 cnyrysas niactaBoto
AJ19 YCNiLUHOTO BUMaraHHaA BiALWKOAyBaHHA, He 6yno HaBeAeHO XOAHOro NpUKnagy
iHAMBIAYyanbHOro OTPUMAaHHA BijlWwKoAyBaHHA Big Mongoeu nicna ckacyBaHHA
piweHHsa “cygy NMMP”. Cya He nepeKoHaHWU B TOMY, WO 3a Taknx 06CTaBMH 3akoH
No 1545 3acTocoByeTbCA y CNpaBsi 3aABHMKaA.

119. Cyn 3a3Havag, Wo y CBOIX 3ayBaXeHHAX Bif 31 xoBTHA 2014 p. Ypag
MonzoBu yTOUHMB, L0 HaLiioOHasIbHi 3aC00M NPaBOBOrO 3aXUCTY, AAKi NOBUHHI B6yTn
BMYepnaHi 3aaBHUKoM B Mongosi, "[6ynu] HasBHNMM 3aco6amy MPaBOBOrO 3aXMCTY,
AKi [6ynn] edbeKTUBHIMM Yy BUNaAKax NO3UTUBHYKX 3060B"A3aHb YpaAay i BincyTHOCTI
edeKTBHOro KoHTpont” (NyHKT 129). 3 027140y Ha Uto 3aA8Y IXHE 3anepeyeHHA MOXHA
PpO3yMimu AK make, ujo CMoCyeEMbCA MinbKu MOXIUBOCMi OMPUMAHHS 8i0LUKOOY8AH-
HA 8i0n08i0Ho 0o 3akoHy No 1545 3a 3ampumKy 8 Homupu micaui (Ous. nyHKmu 48i 51
sulye) y BUKOHAHHI NO3UMUBHO20 0608’A3KY 8XXUMU OUNTOMAMUYHUX, EKOHOMIYHUX,
cy008UX Ma iHWUX 3ax00i8, WO cCNPAMOBAHI HA 3abe3neyeHHA OOMPUMAHHA npas
3asA8HUKa 8i0N08iIOHO 00 KoHeeHUil.
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120. lpome Cy0 8saxace, ujo 8 3akoHi No 1545 Hemae Hi4020, ujo 00380/1Us10 6
3dA8HUKY 8UMA2amu 8iOWKOOY8AHHA 3a MAKy 3ampuMKy, 4e 3Cmoco8HO y 8unao-
Kax, AKWO cnioyi opeaHu abo cyou Monodosu (Ous. nyHkmu 72i 117 suwje) nopywunu
npasa ocobu 8 Mexxax KpUMiHaIbHO20 abo AOMiHICMPamuBHO20 NPOBAOXKEHHS, arle
He 00 3aMpUMKU i3 BUKOPUCMAHHAM ab0 HEMOXJ/1U8iCMi0 BUKOPUCMAHHA OunJio-
MAamuy4HUX Yu iHWUX 3acobie Ha 0ep>XasHOMY piBHi.

121. 3 ypaxysaHHAM 8uKaadeHux suuje MipkysaHe Cyo 8i0Xusiae 3anepeyeHHs
Ypady Mondosu npo Hesu4epnaHHA HaYioHAIbHUX 3aC0b6i8 Npagoso2o 3axucmy’.

Mpaeo Ha xumma.“169. Cya BCTaHOBMB, LLO BiANOBIAHO A0 NEPLLOro peyeH-
HA NYHKTY 1 CTaTTi 2 MOXKe BUHMKATV NO3UTUBHNIA 0OOB"A30K iepKaBy 3axuLLaTi
XKNTTA 0CO6U Bifj BTPYUYaHHA TpeTixX CTOpiH abo Hebe3neyHoi And X1TTa XBopoou
(auB. cnpaBy “OcmaH npoTtu CnonyyeHoro Koponisctea” (Osman v. The United
Kingdom), Big 28 »oBTHA 1998 p., nn. 115-122, [Jonogidi 1998-VIIl; cnpasy “fla
npotu TypeuunHun” (Yasa v. Turkey), Big 2 BepecHs 1998 p., nn. 92-108, [Jonosioi
1998-VI; i cnpasy “L.C. B. npoTtn CnonyueHoro Koponisctsa” (L. C. B. v. the United
Kingdom), Bin, 9 yepBHs 1998 p., nn. 36-41, [Jonogidi 1998-I11). Y moui xxe yac mineku
Y BUHAMKOBUX 8UNAOKAX (hi3u4He XopCcmoke N0B800eHHs 3 6OKY 0epXasHUX npeo-
CMAsHUKIB, W0 He Npu38es10 00 CMepMi, MOXe C8i04UMU NPO NOPYWeHHA cmammi 2
KoneeHuyii (puB. cnpaBy “Makapauuc npotu peuii” (Makaratzis v. Greece) [BI],
Ne50385/99, n. 51, €EKIMJ1 2004-XI).

170.Y uin cnpasi Cya 3a3Hayvae, WO, He3BaXaloun Ha 3arafnbHUIN HECNPUATN-
BUI MPOrHO3 AJA 3aABHMKA, NiKapi HIKOMW He CTBEPAXKYBanu, LWo icHyBana 6e3no-
cepefiHA 3arposa Noro XuTTo. BoHM MOrv 3ynvHMTY Hanaam acTMm 3aABHUKA,
He3Barkatouu Ha Te, Lo 4514 Liboro 6y HeobXifHi NiKK, AKi NPUHOCKN A0ro 6aTbKN.

171. Tomy Cy0 8saxae, Wo pakmu, Ha AKi CKAPXXUBCA 3aABHUK, He BUMA2AMb
OKpemoz20 po32/10y 8i0n08ioHo 0o cmammi 2 KoHgeHil; 3amicms yb020 80HU 6y0ymb
pemesibHO po32/iAHymi 8ionosioHo 0o cmammi 3 (BuB., 3 8i0NOBIOHUMU 3MiHAMU,
cnpasy “Inawwky Ta iHwi” (lascu and Others), Wwo 3ragyeTbca BuLLe, N. 418)».

3abopoHa kamyeaHb. «178. [lepxaBa NoBMHHA 3abe3neunTy, WwWob ocoba
yTpurMyBanaca nif BapTok B YMOBaXx, CyMiCH/X 3 NOBaroo A0 JIIOACbKOT FigHOC-
Ti, Wo6b cnocib i meToA 3acTOCyBaHHA NMOKapaHHA y BUrNAAiI no3baBneHHA Boi
He 3aBfaBanu il cTpaxaaHb abo npobnem, piBeHb AKNX NePEBULLYE HEMUHYUNIA
piBeHb CTpa)AaHb, WO BNacTMBWIA Y pa3i no3basneHHA Boni (aunB. cnpasy “Kygna”
(Kudta), wo 3rapyeTtbca Bule, n. 94 Ta cnpasy “CBiHapeHKo Ta CnagHes npoTu Pocii”
(Svinarenko and Slyadnev v. Russia) [BI1], No 32541/08 i 43441/08, n. 116, €K/
2014 p. (BUTPUMKN)), | WO6 3 OrNAAY Ha MPAKTUYHI BUMOTY YB'A3HEHHA il 310pOB'A
i Gnarononyyua 6ynun HanexHUM YMHOM 3axuLueHi (ame. “Kyana” (Kudtfa), wo 3ra-
AyeTbcA BuLle; “lpanos npotu Pocii” (Idalov v. Russia) [BIM], No 5826/03, n. 93, Big
22 TpaBHA 2012 p.). Y 6inbLIOCTi CNpaB, WO CTOCYTHCA YTPYMaHHSA Mig BapToHo OCib,
AKi MaloTb NeBHi 3axBoptoBaHHA, Cyf PO3rnAHYB NUTaHHA NPO Te, Yn OTPHMYyBaB
3asBHVIK HaNeXHy MeZMuyHy JONOMOry B MicLli M036aBneHHs Boni. ¥ 38’a3Ky 3 yum
Cy0 Hazadye, w0 Hasimb HE38AXAOHU Ha Me, Wo cmamms 3 He nepedbayae npago
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3dMpuUMAHO20 HA 38iIbHEHHA “3 MipKY8AaHb 2yMAaHHOCMI’, 8iH 380U maymadus
8UMozy 3axucmy 300po8’sa i 61a20nN0y YA y8'a3HeHUX AK, 30Kpema, 30608’A3aHHA
Oepxasu Hadasamu im HeobxioHy MeOu4Hy donomoay (auB. cnpasy “lNaxoMoB NPOTU
Pocii” (Pakhomov v. Russia), No 44917/08, n. 61, Big 30 BepecHs 2010 p.; “nagkuin
npotu Pocii” (Gladkiy v. Russia), No 3242/03, n. 83, Bif 21 rpygHa 2010 p.).

179.Y uin cnpasi Cyp 3a3Hayvae, Wo xoya nikapi Ainwnm BUCHOBKY Npo Mno-
ripWweHHA cTaHy 3[40POB’s 3aABHMKA, a TaKOX HecTauy ¢daxisuiB i obnagHaHHs,
HeobXiAHMX AnA NiKyBaHHA 3aABHUKa, 81a0a “TIMP” He minbku g8iomosundaca nepe-
secmu (io2o 00 YuBinbHOI sTikapHi 0718 N1iKy8aHHs, a U 3mycuna (io2o 0ani cmpaxoamu
iniddana we 6inbw cepliosHoMy pu3uKy Lio2o 300p08’s, nepesisuiu 3as8HUKA 00 368U-
yauHoi 8’asHuyi 15110mozo 2010 p. (amB. NyHKT 38 BuLLe). He BUKNMKAE CyMHIBIB TOM
baKT, Wo 3aABHMK Ayxe CTpa)kAaB Bifi Hanagis actMu. Cya TakoX BPaMKeHUn Tm
dakTOM, O 3aXBOPIOBAHHA 3aABHMKA, AKE BBaXanoca AOCUTb CEPMO3HMM, o6
BMNpPaBAaTh MOro nepeBefeHHsA A0 LUMBINbHOI NlikapHi, He Oyno JoCTaTHbO Mif-
CTaBoOlo AnA nofibHOro nepeBefeHHA 0coby, L0 OUiKY€e Ha CyAoBe 3acifaHHA (auB.
NyHKT 35 BuLe). 38axaroyu Ha 8iocymHicme 6y0b-AKUX NOACHeHb 8iOMo8U Hadamu
3aA8HUKY 8i0nosioHe nikysaHHsA, Cyo 00X00UMb BUCHOBKY, WO MeOUu4YHa 00NoMoza
3aA8HUKY He 6ys1a 3ab6e3neqyeHa HanexHUMm YUHOM».

«182. Ha nigcTaBi HapgaHvx maTtepianis Cyn BBaXKa€ BCTAaHOBNEHMM TOW GaKT,
L0 YMOBM TPMaHHSA 3asaBHMKaA MNif BapTOl Oynv HENOACBKUMM | MPUHMXKYBaNn
rifHICTb MOBOMXXEHHAM BiAMOBIAHO A0 CTaTTi 3, 30KpeMa yepes CUbHy nepeHace-
NEeHHA KaMepw, BiACYTHICTb JOCTYNy A0 AEHHOIO CBiTNa i HenpaLoyy BEHTUAAL,
LL{O B MOEAHAHHI i3 CMTapeTHUM AMMOM i BOJIOTiCTIO B KAMepi NOCKN0BaNo Hanagm
acTMK 3asABHMKa.

183. Cyn BBaxKag, WO B Ll CNpaBi HeMaE CyTTEBOI Pi3HMLi B XapaKTepi Bigno-
BijaNbHOCTi KOXHOI 3 lepKaB-BiAnoBifaayis 3rigHoO 3 KOHBEHLEI CTOCOBHO Pi3HMX
CKapr, NofaHnX y Mexax Li€i cnpasu. BignoBigHo, 3 aHanoriyHmx NpuymH CTOCOBHO
cKapr 3rigHo 3 nyHKTom 1 cTaTTi 5 KoHBeHUuii (gmB. nyHkTtn 151-155 Brwe) Cyg
LOXOAUTb BUCHOBKY, Lo Pecny6nika MongoBa He nopywwuna ctatTti 3 KoHBeHLUji.

184. 3 TUX CaMnX NPUYMH, BUKNAAeHWX BULLe (AnB. NnyHKTK 156-159), Cyn go-
XOAWTb BUCHOBKY, o PO nopywwmna ctatTio 3 KoHBeHLUii.

185. 3aABHVK TaKOX CKap»KUBCA Ha Te, Lo oMy, 6e3 XOoAHOI MOBaXHOoI Npu-
UMHU, He [O3BOMANM 3YCTPITMCA 3 MOro 6aTbKaMmn MPOTArOM 3HaYHOTO Nepioay
Yacy i Wwo nig yac 3ycTpiyven, AKi BpeLwTi-pelut 6ynm 4O3BONEHI, iM He f03BONANOCA
rOBOPUTU PigHOI MOBOID. loMy Takox Gyno 3a60pOHEHO 3yCTPiuaTHCA 3i CBOIM
nactopom. BiH nocnasca Ha cTatTi 8 i 9 KoHBeHLUji...»

lNMpaeo Ha 3axucm npueamHoz0 }umms (3a6opoHa 3ycmpideli 3ampuma-
Ho20 i3 6ambkamuy). «190. Cyn NOBTOPIOE, LLIO YTPUMAHHSA Mif BapTOIo, AK | Oyab-AKka
iHWa Mipa noKapaHH#A, NoB’A3aHa i3 No36aBneHHAM 0cobu BOi, TArHe 3a c06010
0o6MeXXeHHs, NoB'A3aHi 3 il 0cobuCTUM i cimenHM XnTTAM. NpoTe fo3Bin abo go-
nomora 3 60Ky KepiBHULTBA MeHiTeHLiapHOT YCTaHOBM y MiATPUMLi KOHTaKTIB 3
6/1M3bKMMIN POANYAMY € HEBIA'EMHOIO YaCTUHOIO NpaBa yB'A3HEHOro Ha nosary
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[0 CiMeHOro Xu1TTA (AM1B., 30KpeMa, cnpasm “MecciHa npoTtu Itanii” (Messina v. Italy)
(No 2), No 25498/94, nn. 61-62, EKIJ1 2000-X; “JlaBeHTC npoTu J1aTsii” (Lavents v.
Latvia), No 58442/00, n. 139, Big 28 nuctonaga 2002 p.; “XopoLueHko npotu Pocii”
(Khoroshenko v. Russia) [BI], No 41418/04, n. 106, €KINJ1 2015 p.). Y Tol e yac
Cyn BU3HaE, WO JeAKi 3aX0AM 3 KOHTPOJIO 338 KOHTaKTaMU YB'A3HEHNX i3 30BHILUHIM
CBITOM HeoOXifiHi i BOHM He € HecyMmicHi 3 KoHBeHUi€o (aMB. cnpaBy “XopolueHKo”
(Khoroshenko), wo 3ragyetbca suie, n. 123).

191. Y uin cnpasi 3aABHUK CTBEPAXYBaB, WO NOMY MOBHICTIO BiAMOBUAN
y 3yCTpivax 3 6aTbKaMu MPOTArOM NepPLUUX LWECTM MiCALIB 1Oro 3aTPUMaHHS. ..»

«193. Cyp Harapye, Wo NyHKT 2 cTaTTi 8 BUMarag, Wwob 6yab-aKe BTpyYaHHA
6yno “nepepnbayeHe 3akoHOM”. BiH 3a3Hayag, WO 3aABHMK He CTBEPAXKYBAB, Lo
BTPYYaHHA B AOro npasa BiaNoBigHO fo cTaTel 8 i 9 6yno He3aKOHHUM, OCKINbKN
BOHO 3AiMCHIOBANOCS BiANOBIAHO A0 pilleHb HE3aKOHHO CTBOPEHUX CyAiB abo
iHWKX opraHiB Bnagw. Y 6yab-akomy pasi Cyp 3a3Hauae, Wo ypaau-signosigaui
He Haganv »ogHoi iHpopmaLii, B TO Yac AK 06MexeHa KifibKicTb maTepianis, no-
JaHNX 3aABHUKOM, € HEJOCTaTHbOIO AJA TOro, Wob chopMyBaTH YiTKe YABIEHHS
npo 3akoH “INMMP’, wo 3acTtocoByeTbcA. TakuM UnHOM, Cyay HE MOXe OLHUTU, UK
6yno ocKap»KyBaHe BTPy4YaHHs “nepenbayeHe 3aKkOHOM" i UM FPYHTYBanoCca BOHO
Ha 6yAb-AKNX YITKUX KpUTEpiax abo K BOHO 3[iNCHIOBANOCA BUKIIIOYHO Ha po3Cyn
cniguoro, Ak CTBepaXye 3aaBHUK. [lpome Cyd 3a3Hayde, wo 8 Mamepiasaax cnpasu
Hemae )X00HUX niocmas 0714 8iOMo8u 8 cimeliHUX 3ycmpiyax, a mou ¢akm, wjo 3a-
ABHUK He 3Mie 3ycmpimucs 3i cgoimu 6amsKamu npomsaz2om wecmu micayie nicnia
i020 NOYAMKOB020 apewmy, He BUK/TUKAE CYMHIBI8. ..»

«196. Tomy Cyp BBaX<a€, LLIO HE3aJIeXXHO Bif TOrO, UM icCHyBasia NpaBoBa MigcTaBa
[NA BTPYYaHHSA y NpaBa 3aABHVIKA, 0OMEXXEHHS BiABigyBaHHA B'A3HNL NOro 6aTbKa-
MW He BiANoBiAano iHW1M yMOBaM, BUKIAAEeHM Y MYHKTI 2 cTaTTi 8 KoHBeHLUil...»

Mpaeo Ha ce0600y penieil. «197. 38epmaroyucs 00 ckapau 3aA8HUKA NPO Me,
wo tiomy He 6yn0 00380/1eHO 3ycmpimuca 3 nacmopom [lep bepzeH Xonemom, Cyo
NOBMOPIOE, Uj0 BIOMOBA KepisHULMBa ycmaHosu 003801UMU y8”“a3HeHOMY 3ycmpiy
3i CBAUEHUKOM € BMPYyYaHHAM y Lio2o npasd, 2apaHmosaHi cmammeto 9 KoHeeHyii
(avB., Hanpuknag, cnpasy “MonTopaubkuii npoTtn YkpaiHn” (Poltoratskiy v. Ukraine),
No 38812/97, n. 167, €KIJ1 2003-V)...»

«199. 3HOBY * HE3pPO3yMiflo, UM iCHyBana NpasBoBa NigcTaBa ANA BiAMOBU
y 3ycTpiyax; KOAHMX NPUYMH, L0 BUMNPaBAOBYIOTb BiAMOBY, HaBefeHo He 6yno. Cya
3a3Havag, Lo He 6yn0 HaJlaHO AOKa3iB, Lo BTPYyYaHHA Y NPaBo 3asaBHKKa MaJlo 3a-
KOHHY MeTy abo 6yn1o nponopuiiHAM MeTi 3riAHO i3 MyHKTOM 2 cTaTTi 9 KoHBeHLi».

3azanvHi nuUMAaHHA BUKOHAHHA No3umueHux 30608’sa3aHb y cghepi npae
noduHu. «213. Hacamnepepn Cyf 3a3Havae, L0 XapaKTep NO3UTUBHUX 3060B'A3aHb,
AKi NOBUHHI 6yTW BMKOHaHi Pecnybnikoto Mongosa (gus. nyHKkT 99 i 100 BrLLe),
He BMMara€ BUNMaTK KoMneHcauii 3a nopyleHHa 3 6oky “MMP”". BinnosigHo, Bia-
XUNEHHA NonepefHbOoro 3arnepeyeHHs LLOA0 HeBMYEPaHHA HallioHaIbHIKX 3aco6iB
NPaBOBOro 3aXMCTy Yepes BiACYTHICTb NiATBEPAKEHOrO NpaBa Ha KOMMeHcaL o 3
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60Ky Bnagv MonaoBw 3a NopyLIeHHA npa., nepen6aveHnx KoHseHLi€to, 3 60Ky
“MMP” (amB. nyHKTX 115-121 BuLLE) KOAHUM YMHOM He BNAMBAE Ha po3rnag Cyaom
NUTaHHA WOJO BYKOHaHHA NO3MTMBHMX 3000B'A3aHb Pecny6nikoto Mongosa.

214. Cyp BBaxae, Wo 6yno 6 HenoriyHUM BM3HaTW, Wo MongoBa, He Maloun
YOAHMX 3ac06iB KOHTPOIO 3a Aiamu Bnaan “INMVP’, noB1HHa HeCTU BigMnoBiAanbHICTb
3a HEMOXIMBICTb BUKOHaHHA OyAb-AKNX pilleHb, yxBaneHnx Bnagot Mongosu,
Ha TepuTopii, Wo nepebysac nif epekTUBHUM KoHTponem “TIMP". Cyd Hazadye, ujo
nosumuseHi 30608’a3aHHA Mos008U NosiAealoMb y BUKOPUCMAHHI 8CiX OPUOUYHUX |
OunIoMamuyHuUx 3acobis, Has8HUX 8 1i pO3NopPAOXKeHHI, Wob npodosxumu 3abes-
neuysamu ocobam, aKi npoxusaroms y [IpudHicmposcbKoMy pe2ioHi, 00MpuMaHHsA
npas i c80600, suzHayeHux y KoHseHyii (Ous. nyHkm 100 suwe). BionogioHo, “3acobu
npagosozo 3axucmy’; aki Mondosa nosuHHA 3anponoHysamu 3dA8HUKY, NoJiA2a-
tome y 3abe3neyeHHi Gomy moxnugocmi iHgpopmysamu 8nady Mondosu npo tiozo
cumyayito i ompumysamu iHghopmayito npo pisHi topuduyHi ma ounaoMamuyHi oii.

215. Y 38’a3ky 3 yum Cy0 3a3Hauae, wjo Mondosa cmeopusa 6e3nid cydosux,
C1i0YUX Ma YusinlbHUX 0p2aHis, Wo (yHKUIOHYIOMb NApasnenbHo 3 0p2aHamu, Cmeo-
peHumu “MMMP” (dus. nyHkm 205 suuwje). Xoya pe3ysibmamu 6y0b-aKux piweHsb, AKi
yxeanooms Yi opzaHu Mondosu, MoXyms 8i0uysamucs auwe 3a mexamu [puoHi-
CMPOBCbKO20 pe2ioHy; 00 iXHiX GYHKLIN HaNeXxunTb nepegaya BianoBigHUX crnpas
y HaneXXHOMy nopAgKy opraHam Bnagm Mongosu, AKi MOTIM MOXYTb iHiLitoBaTK
AVNAIOMATUYHI Ta IOPUANYHI 3aXOAM OO KOHKPETHUX CMpaB, 30KpeMa 3aknu-
Katoum Pocito BUKOHaTK CBOT 3060B’A3aHHA BiANOBiAHO A0 KoHBeHLi y 3B'A3KY 3 i
cTaBnieHHAM Ao “[MMP” i npUNHATAMN Tam PiLLEHHAMN.

216. 3Baxatouu Ha BuLleHaBeaeHe, Cya BBaXag, Wo Pecny6nika Mongosa 3a-
6e3neunsnia 3asBHMKY JOCTYM 4O NpoLeyp Y MeXKax CBOiX 0OMEXEHMX MOXNBOC-
Tel Woho 3aXMCTy CBOiX NpaB. Takum unHom, MongoBa BMKOHana cBoi MO3UTUBHI
30608'A3aHHA. BignosigHo, Cyn foxoauTb BUCHOBKY, WO LA [lepkaBa He nopyLumna
cTatTi 13 KoHBeHLUiT».

KaTaH Ta iHwi npotn Mongosu Ta Pocii
(Catan and Others v. Moldova and Russia),
No 43370/04, 18454/06, 8252/05 [BI1], 19 »koBTHA 2012 p.'**

®akmu. 3aasHuKamu € 0imu ma 6ameKu Mos1I008CbKOI 2pomadu 8 [pudHicmpos’,
AKI CKapXXamuCa Ha HACTIOKU MOBHOI NOIMUKU cenapamucmcbKoi 8/1a0u 0715 oceimu
ma cimeliHo2o xumms ix ma ixHix dimed. Cymeo ixHbOI ckapau cmocyemebcs 0ili 81adu
«[TMP» y 2002 | 2004 pokax, CnpAMOBAHUX HA peani3ayito yxeasneHux 3a 0eKinbKa pokie

129 Case of Catan and others v. Moldova and Russia (Application nos. 43370/04, 8252/05 and 18454/06) = [CnpaBa «Kaman
ma itwi npomu Mondosu»]: Judgment European Court of Human rights (Grand Chamber), Strasbourg, 19 October 2012
(merits and just satisfaction). HUDOC: database. URL: https://hudoc.echr.coe.int/engi# {«fulltext»: [«Catan»],»docum
entcollectionid2»: [«GRANDCHAMBER»,»CHAMBER»],»itemid»: [«001—114082»]}. Mepeknan ykpaiHcbkoto MOBO:
Ocpiyiiina cmopikka lpoekmy Padu €sponu «BHympiwHe nepemiterrs 8 Ykpaiki: pospobka mpuganux pieHe». URL:
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016806b595f.
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00 Mo20 pilieHb, AKi 3a60POHAIOMb BUKOPUCMAHHA TAMUHUY 8 WKOAAX | sUMadzd-
1ome 8i0 ycix WKiN 3apeecmpysamuca U Nno4amu 8uKopucmosysamu 3amaepoxeHi
«[MIMP» Has4yaneHi nnaHu ma kupunuyto. Bnimky 2004 poky wkosnu 6ynu 3a4uHeHi,
a ixHi npumiujeHHsA 83a1a 8 06102y, a nomim wmypmom noniyia «[TMP». Baumeni
6y1u apewmosaxi ma 3ampumari, a Mamepianu Ha AamuHuyi 6ysu sunyyeHi ma
3HUWeHiI. [leaki 6amobku mpamusiu pobomy dYepes C80€ pilueHHsA Hag4yamu dimed
Y MO1008CbKUX WKOJ/AX. (3 camoro pilleHHs.)

Bumse 3 piweHHsA

MNMpaeo Ha oceimy. «136. MNpy TnymayeHHi Ta 3acTocyBaHHi cTaTTi 2 [TpoToKO-
ny No 1 Cyg noBMHeH 3Ba)aTu Ha Te, WO il KOHTEKCTOM € JOTrOBip, CMPAMOBaHMUIN
Ha ebeKTUBHUI 3aXMCT iHAUBIAYaNbHUX NpaB MoAWHY, i Wo KoHBeHUio cnig
po3rnaaaT! AK EAVHE Uine i TIYyMaunTi TakuM YMHOM, LWOo6 CMPUATI BHYTPILLHIN
Y3rofiXKeHoCTi Ta rapMOHIT MiX IT pi3HUMU NoNoXeHHAMK. ToMy [iBa peyeHHs CTaTTi 2
Mpotokony No 1 cnig po3rnagati He nuLwe y CBiTNi ofHe OAHOrO, ane I, 30KpeMa,
y cBitni ctaten 8, 9 Ta 10 KoHBeHUii, AKi NpOronoLwyioTb NPaBo KOXKHOTO, Y TOMY
yncni 6aTbKiB Ta AiTen, Ha “noBary [0 CBOro NPUBATHOIO i CIMENHOro XUTTa’,
Ha “cBobopy AyMKWU, COBICTI i penirii” i Ha “cBo6ofy... ooep)KyBaTu i nepenaBatu
iHbopmadito Ta igei”. Mpy TnyMmayeHHi Ta 3aCTOCYBaHHI LIbOro MOMOXEHHA CJlif
TaKOX BpaxoByBaTu BiANOBIAHI NpaBmna i NPUHUMAN MiXKHapOAHOro NpaBga, AKi
3aCTOCOBYIOTbCA Y BifHOCUHAX Mixk [lorosipHumun CtopoHamu, a KoHBeHLUito cnif,
HaCKINbKY Lie MOXKNUBO, TAYMAYUTU Y rapMOHIi 3 iHLUIMMW NPaBUAamMmn MixHapOAHO-
ro npaB.a, CK/Iaf0BOI0 AKOro BOHa €. TOMy MOJIOMXEHHA CTOCOBHO MpaBa Ha OCBITY,
BMKNaAeHi B 3aranbHin geknapadii npas ntognHu, KOHBEHUIT NpoTh gucKpumiHaLii
B ranysi ocBitT, MixkHapogHOMyY MaKTi PO €KOHOMIYHi, couianbHi Ta KyNbTypHI
npa.a, Mi>kHapoHili KOHBEHLT Mo NiKBigaLito ycix ¢opm pacoBoi agucKpuMiHauil
Ta KoHBeHLUii npo npaBa guTnHu, € gopeyHmun. HapewwTi, Cya Haronowye, wo npu-
3HaueHHs i meTa KoHBeHLUiT AK iIHCTPYMeHTa 3aX1CTy OKpeMuX floAel BumaratoTb,
o6 i1 NONOXEHHA TNYMaUUNUCA Ta 3aCTOCOBYBANMNCA TaKUM YMHOM, LO6 3pobutn
T rapaHTil 3aXMUCTY NPaKTUYHUMK Ta Ji€EBUMM.

137. ¥3a8wWu 30608°A3aHHA, y nepuiomy pedyeHHi cmammi 2 [Ipomokony No 1,
He “giOMossiaAmu 8 npasi Ha ocsimy’; [loeogipHi CmopoHU 2apaHmMyrme KOXHOMY
8 IXHil topucouKyil npago docmyny 00 Has4asabHUX 3aksaois, AKi icHytome y giono-
8i0HUl MomeHm. Lle npaBo AOCTYNy CTaHOBUTDL JIMLLIE YACTVHY MpPaBa Ha OCBITY,
BUKIAZEHOrO B MepLUOMy peyeHHi. [na Toro wob Le npaBo 6yo JieBUM, HeObXiaHO
TaKOX, cepep iHWOro, o6 0coba, AKa KOPUCTYETLCA LM MPaBoMm (oro 6eHedi-
Liap), Mana MOXIUBICTb OTPUMYBATK KOPUCTb Bif 3806yTOi OCBiTH, TO6TO NpaBo
OoTpMMaTK, 3riHO 3 NpaBuIamMm, AKi Ail0Tb Y KOXKHIi KpaiHi, y Ti um iHWin Gopmi,
odiuiHe BU3HaHHA HaBYaHHS, AKe BOHa 3aBepLumna (1. uMToBaHy BuLle Crnipasy
“CTOCOBHO [eAKNX acMeKTiB 3aKOHIB MPO BUKOPUCTaHHA MOB B OCBITi B benbril”,
naparpad 4). binewe mozo, xoua mekcm cmammi 2 [lpomokosny No1 He susHavae
MOB8Y, AKOK NOBUHHO 30iliCHIO8AMUCA HABYAHHSA, NPABO HA 0c8imy 6ys10 6 6e32/1y30uM,
AKOU 8OHO He nepedbayaso 0715 ceoix beHediyiapie npaso ompumysamu ocgimy
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0epXKasHo M080H abo OOHIEID 3 0epXXasHUX MO8, 3a1eXHO 8i0 cumyauii (AnB. un-
ToBaHy BuLie CnpaBy “CTOCOBHO AEAKMX aCMEKTIB 3aKOHIB NP0 BUKOPUCTaHHS MOB
B OCBITi B benbrii’, naparpa¢ 3).

138.paBo, BUKNageHe B Apyromy peyveHHi i€l cTaTTi, LOMOBHIOE OCHOBOIMO-
NOXHe MpaBo Ha OCBITY, NepeabayeHe B nepliomy peyeHHi. Came 6aTbKu Bigno-
BifjaloTb B MepLUy Yepry 3a OCBITY Ta HABYaHHA CBOIX AiTel | TOMy BOHU MOXYTb
BMMaraTu Bif AepaBuW MoBa)aTu ixHi peniriiHi abo cBiTornAaHi nepekoHaHHA
(auB. ynToBaHy BuLLy CnpaBy “CTOCOBHO AeAKMNX aCNeKTiB 3aKOHIB NPO BUKOPUC-
TaHHA MoB B OCBITi B benbrii’, naparpadu 3-5, Ta cnpasy “Kjeldsen, Busk Madsen
and Pedersen v. Denmark’”, piweHHs Big 7 rpygHa 1976 p., Series A no. 23, napa-
rpad 52). pyre peyeHHA CNPAMOBAHO Ha FapaHTYBaHHA MOXUBOCTI NOpaniamy
B OCBITI, AKa € BKpaWl Ba>K/MBOIO /15 30€peXkeHHs “IeMOKpPaTUYHOro CycninbCTaa’,
AK BOHO po3yMieTbcA B KoHBeHLii. BOoHO nepepbayag, Wwo gepxasa, 34icHo0-
um B3ATi Ha cebe dYHKLIT CTOCOBHO OCBITU Ta HaBYaHHA, MOBUHHA NiKNyBaTNCA
npo Te, Wob iHdopmauis abo 3HaHHSA, AKi BKMOUEHI B Nporpamy, JOHOCUNNCA
B O0'€EKTMBHUI, KPUTUUYHUI Ta MIOPanicTUYHWIA cnoci6. [lepxaBi 3a60poHeHO
nepecnigysati MeTy ifeonoriYHOro BUXOBaHHSA, AAKe MOKe BBaXKaTNCA Tak1M, LLO
He NoBaXKa€ peniriiHi Ta CBITOrMAAHI NepeKkoHaHHs 6aTbKiB (AVB. LMTOBAHI BuLLe
piweHHa y cnpagax: “Kjeldsen, Busk Madsen and Pedersen’, naparpadu 50 Ta 53;
Folgerg, naparpad 84; Lautsi, naparpad 62).

139. lNpaBa, BuKknageHi B ctatTi 2 [MpoTtokony No1, 3aCTOCOBYIOTHCA LWOAO AK
AepXaBy, Tak i MPUBATHUX iIHCTUTYLiN (AUB. LMTOBaHe BULUE PilleHHA y cnpaBi
“Kjeldsen, Busk Madsen and Pedersen’, naparpad 50). Kpim Toro, Cya noctaHOBNAB,
LLIO Lie MOJOXEHHA 3aCTOCOBYETHCA 10 MOYATKOBOrO, CEPeAHbOro Ta BULLIOTO PiBHIB
OCBITV (AMB. pileHHA y cnpaBi “Leyla Sahin v. Turkey” [GC], 3aaBa No 44774/98,
naparpadu 134 Ta 136, ECHR 2005- XI).

140. Cyn, npoTe, BMU3HaE, L0, NOMPU CBOK BaXNMBICTb, NPaBO Ha OCBITY He €
abCoNOTHUM | MOXe NianAraTy 06MeXKeHHAM. 3a YMOBY, LLO He 3aBAAETbCA WKOAA
camili cyTi Lboro npasa, Lii 06MexKeHHA J03BONATbLCA HEMPAMO, OCKINIbKM NPaBo
Ha AOCTYN “3a CamMOI0 CBOEIO NMPUPOLOI0 BUMAra€ perynoBaHHA 3 60Ky aepkasmn”
(auB. uutoBaHy BuLe CnpaBy “CTOCOBHO AeAKUX acMeKTiB 3aKOHIB MPO BUKOPUC-
TaHHA MOB B OCBITi B benbrii’, naparpad 3). [ina 3abesneyeHHs Toro, Wwob 3acTo-
COBaHi 06MeXeHHA He nigpuBanu BigNoBifHe NpaBo TaKoK Mipolo, WO 3aBaE
LIKOAW camili noro cyTi i no36aBnse noro cBoei aieBocTi, Cyn NOBMHEH Nepeko-
HaTUCA, WO Ui 06MeXeHHs € nepenbavyBaHUMM ANA TUX, KOFO BOHM CTOCYHOTbCH,
i WO BOHM nepecnigyoTb NpaBoMipHy meTy. [1poTe, Ha BiagMiHY Big cTaTen 8-11
KoHBeHUii, npu ubomy Cyf He 06MEXEHUI BUYEPNHUM NePENiKOM “NPaBoMipHIMX
uinein” 3a ctatteto 2 Mpotokony No1 (auB., mutatis mutandis, piweHHA y cnpasi
“Podkolzina v. Latvia’, 3aaBa No 46726/99, naparpa¢ 36, ECHR 2002-11). Kpim Toro,
obmexeHHa BignosigaTme ctatTi 2 Mpotokony No1, nuLie AKLWO iCHY€E PO3yMHUI
3B’A30K MNPOMNOPLiIHOCTI MiX BUKOPUCTaHMM 3aCO6amMM Ta METOIO, Ha IOCATHEHHS
AKOI BOHU Oynv CpsiMOBaHi (AuB. LUTOBaHe BULLE pilleHHA y crnipaBi“Leyla Sahin’,
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naparpa¢ 154). Xoua octaTouHe pilleHHA Woao fofepaHHA KoHBeHUil 3anumwa-
eTbca 3a Cynom, JoroipHi CTOpOHM MatoTb NeBHY Mipy po3cyay B Ui cdepi. Lia
Mipa po3cyay 3pocTaE 3 piBHEM OCBITI, 06epPHEHO NPOMOPLIHO A0 BaXNMBOCTI L€l
OCBITW ANA BiANOBIAHNX OCib Ta ANA CycninbCTBa 3arafiom (AUB. PilLEHHS Y CrpaBi
“Ponomaryovi v. Bulgaria’, 3asasa No 5335/05, naparpad 56, ECHR 2011)».

«3. BignosiganbHicTb AepKaB-Bignosigayis
(a) Pecny6bnika Monpgosa

145. Oani Cya nOBYHEH BM3HAYMTW, Yn BKoHana Pecnybnika MonpoBa cBil
060B'A30K BXUTU HaNeXHNX Ta AOCTATHIX 3axofiB ANA rapaHTyBaHHA Npas 3anaB-
HUKiB 3a cTaTTelo 2 MpoTokony No1 (ame. naparpad 110 Buwe). Y pileHHi y cnpasi
“Inawwky Ta iHWi npotn Mongosu Ta Pocii” (unToBaHo BuLLe, Naparpadu 339-340)
Cyn nocTaHOBUB, LLO NO3UTUBHI 060B’A3KN MONAoBM CTOCYBaNMCA AK 3aX04iB, No-
TPiOHVX ANA BigHOBNEHHA 1i KOHTPOIO Hag TepuTopicEto MpUAHICTPOB'A AK BUpa-
XeHHA Tl toprcarKLii, Tak | 3axopaiB AnA 3abe3neyeHHA fJoaepKaHHA IHAUBIAYanbHNX
npas 3asBHMKIB. O60B'A30K BiHOBUTU KOHTPOSb Hag MNpuaHicTpoB’AM BMaras Bif
MonpoBsu, no-nepuue, yTpMMyBaT/CA Bifi MIATPMMKM CENapaTUCTCbKOrO pPeXxnmy
Ta, NO-Apyre, AiATY, Y>KMBaloum BCi NONITUYHI, NPaBOBI Ta iHLWi AOCTYMHI i1 3axoau,
[ONA BifHOBNIEHHA KOHTPOJIO Haf Li€l0 TepUTOPIELD.

146. CTOCOBHO BUKOHaHHSA LiX NO3UTUBHMX 000B'A3KiB, Cya Y pilleHHi y cnipaBi
llascu TakoX NOCTaHOBMUB, LLO Bifl MOYATKy KOHOANIKTY B 1991-1992 pokax fo fatu
Lboro piweHHA y nnnHi 2004 poky MongoBsa B»K1Basa BCiX 3axX0AiB y il Bnagi AnA sig-
HOBJIEHHA KOHTPOMIO Haj TepuTopi€to MpraHICTPoB'A (UMTOBaHe BULLE PileHHS,
naparpadu 341-345). Y Cyay BigcyTHi fokasu, ki 6 BMaranu Bif HbOro CXBaneHHs
iHLLIOro BUCHOBKY B Ll Cnpasi.

147.Y piweHHiy cnpasi“lnawky Ta iHwi npotn Mongosu Ta Pocii” Cya Bu3Has,
wo MonpgoBa He BUKOHasa MOBHICTIO CBill NO3UTUBHWIA 060B’'A30K TiED Mipoto,
AKOIO BOHA He BXWNa YCix AOCTYNHMX i 3aXOAiB Y XOAi Neperosopis 3 BNajo0
“MMP” Ta Pocii 3 MeTolo NPUNUHEHHA NOPYLLUEHHA NpPaB 3aABHUKIB (LUMTOBaHe
BULLE piwleHHs, naparpadun 348-352). Y cnpas.i, AKa po3rnafaeTbca, HaBnaku,
Cyp BBaxae, Wo Ypaa Mongaosm AOKNAB 3HAYHUX 3yCWUIb ANA HAJAHHA NiATPUMKM
3anBHUKaM. 30KpeMma, Nicna peKsi3nLii KonuwHix 6yaisens Wkin Bnagoto «MMP»,
MONAOBCHKUI ypAL ONiaTvB OPeHAY Ta PEMOHT HOBUX NMPUMILLEeHb, a TaKOX
onnatue yce obnafHaHHA, 3apo6iTHY NaTy NepcoHany Ta TPAHCMOPTHI BUTPaTH,
TM CaMUM 3POBMBLLV MOXAVBYM NOZANbLLY PO6OTY LUKiN Ta MofasbLue HaBYaHHSA
AiTell MOIAOBCbKOIO MOBOIO, X04a 'y laneKuXx Bif ifeanbHmX ymoBax (auB. napa-
rpadum 49-53, 56 Ta 61-63 BuULLe).

148.Y ceimni 3azHayeHozo suwje, Cyo 88axae, ujo Pecny6bnika Mondosa sukoHana
€801 no3umusHi 0608’A3KuU No 8iOHOWeHHo 00 3aAsHukis. Tomy Cy0 He 8U3HAE, WO
mano micye nopyweHHa cmammi 2 [Ilpomokony No1 3 60Ky Pecny6niku Mondosa.

(b) Pocincbka QOepepadis
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149. Cyp Big3Havae, Wo BigCyTHI foKasn 6yab-AKoi 6e3nocepeAHbOT yyacTi
npeAcTaBHUKIB POCINCbKOI AepXKaBy y 3aX0[aX, YXUTUX NPOTU 3aABHUKIB. Tak
CaMo BiACYTHi JOKa3mM pociincbKoi yyacTi abo cxBaneHHA MOBHOI noniTuku “MNMVIP”
y uinomy. [lincHO, 3aBAAKM 3yCUMNIAM POCINCbKUX MOCePeAHNKIB, AKI JiAnn pa3om
3 nocepepHukamu 3 YkpaiHum Ta OBCE, Bnaga “MNMP” go3Bonnna wKonam 3HOBY
BIIKPVTMCA B AKOCTi “IHO3€MHUX 3aKNagiB NnpuBaTHOI OCBITU” (AWB. Naparpadu 49,
56 Ta 66 BuLLE).

150. BogHouac Cyn ycTaHOBUB, Lo Pocisi 3ailicHioBana epeKkTMBHNIA KOHTPOb
Hap “NMMP”y nepiog, AKMI po3rnafaeTbca. Y CBiTNi LbOro BUCHOBKY Ta BiAMOBIAHO
[o npaktuku Cyny, HeMae HeobXiAHOCTI BU3HauaTK, um 3giicHioBana Pocis geTanb-
HUI KOHTPOJb 32 NONITUKOK Ta AiAMY NigNopAAKOBaHOI MicLeBOI agMiHicTpauil
(avB. naparpad 106 BuLe). YHAcNifoK CBOET NPOLOBXKYBaHOI BiiCbKOBOT, EKOHO-
MiYHOI Ta noniTMYHOT NigTPUMKN “MMP’, Aka He Morna 6 36eperTu CBOE iCHyBaHHSA
6e3 Hel, Ha Pocilo NoknagaeTbca BiANOBiAaNbHICTb 3a KOHBEHLIiEID 33 MOPYLUEHHS
rnpa. 3asBHUKIB Ha 0cBiTY. Omxe, Cy0 8UpilIye, ujo Maso micye NopyweHHa cmam-
mi 2 lMpomokosny No1 0o KoHgeHuii 3 60Ky Pociticekoi ®edepayii».

CaprcaH npotu Asepb6arnigkaHy (Sargsyan v. Azerbaijan),
No 40167/06 [BI], 16 uepsHA 2015 p.'*°

@axkmu. [Ipu padaHcekili cucmemi mepumopianeHo20 ynpasniHHa HazipHuti
Kapab6ax 6ys asmoHomHoto nposiHyicto Azep6atioxaHcokoi PCP. Mioz2o HaceneHHs
CcMaHosus10 npubiusHo 75% sipmeH i 25% emHiyHux azepbalioxaHyis. 36polHi
gilicbko8i 0ii no4anucs e 1988 poui, Wo 36i2710CA 3 8ipMeHCbKUM 3anUmMOom HA 8KJTH0-
ueHHA NPosiHYii 0o BipmeHil. A3epbalioxaH cmag HezanexHumy 1991 poui. ¥ sepecHi
1991 poky Pada HazipHozo Kapabaxy 3aasuna npo cmeopeHHa «HazipHo-Kapabacekoi
Pecny6niku» («<HKP»), a 8 ciuHi 1992 poky napnameHm «HKP» o2onocus He3anexHicmeo
8i0 Azepb6alioxaHy. KoHgnikm nocmynogo nepepic y nosHomacwmabHy giliHy 0o Mo-
MeHmy, AK 6yna 0ocazHyma 0oMo8/ieHiCmb NPo NPUNUHEHHA 802HI0 8 1994 poui.
He3saxatouu Ha nepe2os8opu W000 MUPHO20 8pe2y/to8aHHA nid ezidoto OpzaHizayir
3 6e3neku i cnisnpayi 8 €eponi (ObCE) ma MiHcbkoi 2pynu, He 6yn10 00CA2HYMO Hi-
AKO20 NONIMUYHO20 8pe2ysilo8aHHA KOHGiKkmy. Camonpo2oioulieHy He3anexHicme
«HKP» He 6y710 8UBHAHO XXOOHOK 0epxasor abo MiXXHApPOOHOI opeaHizayieto. Hapasi
nodaHo 6inbwe mucayi iHOugidyanbHUX 3as8, AKi nepebysaroms Ha po32/1a0i Cydy,
ocobamu, nepemiujeHUMU 8 X00i KOHG KMy Haskono HazipHozo Kapabaxy.

130 Case of Sargsyan v. Azerbaijan (Application no. 40167/06) = [Cnpasa «Caprcan npomu Asep6aiioxary»]: Judg-
ment European Court of Human rights (Grand Chamber) 16 June 2015 (merits). HUDOC: database. URL: https:/
hudoc.echr.coe.int/eng# {«fulltext»: [«Sargsyan»],»documentcollectionid2»: [«GRANDCHAMBER»»CHAMBER»], it
emid»: [«001-155662»]}. Mepeknap ykpaikcokow mosow: Oiuitiva cmopikka lpoekmy Padu €gponu «BHympiuuHe
nepemiwjenHs 8 Ykpaini: po3pobka mpusanux pituerb». URL: https://rm.coe.int/CoOERMPublicCommonSearchServices/
DisplayDCTMContent?documentld=09000016806b5968.
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L{s cnpasa cmocysanacs ckapau bixxeHus 3 Bipmeril, skomy, nicsis moeo, Sk 8iH
6y8 3mywieHuUl mikamu 3i ceozo 6yOuHKy 8 LLlaymsHosecbckomy patioHi A3epb6atioxaHy
8 1992 poui, nio yac sipmeHo-a3epbatioXxaHcbKozo KoH@iKkmy Haskoso HazipHozo Ka-
pabaxy 3 mux nip 6ys10 8iOM08/IeHO 8 NpABi HA NOBEPHEHHS 8 CBOE CE/I0 | OMPUMAHHI
docmyny i sukopucmatHi io2o 8niacHocmi mam. Lje 6yna nepwa cnpasa, 8 mexax akor
Cy0 nosuHeH 6ys npuliHAMU piweHHA 3a CKapaoko U000 0epxasu, AKka empamusia
KOHMPOJ/b HA0 YACMUHOI CBOEI mepumopii 8 pe3ysiemami giliHu i okynauii, ane
8 moli e 4ac, AK CMeepoXXyembCA, Hec/1d 8i0n0osioasibHicmMe 3a 8ioMosy nepemilyeHiti
ocobi y docmyni 0o ennacHocmi 8 patioHi, Wo 3a1uwuscA nio it KoHmposnem. 3aa8HUK
nomep nicas mozo, Ak no0das ckapezy 0o €sponelicbkozo cydy 3 npas JItoOUHU, 080€
tiozo 0imeli niompumasnu 3asy gio (io2o imeHi'’.

Bumse 3 piwieHHs

3azanbHi NuMAaHHA BUKOHAHHA No3umueHuUx 30608°A3aHb y cepi npas
JNII0OUHU (NUMAaHHA lopucoukyii). «146. Mo cyTi, Ypag-signosigay 4oBoams, Lo
niaxig, cbopmynboBaHuin y npeueneHTHiN npaktiui Cyay (B 1Oro pilleHHi y cnpasi
“Inawky Ta iHWi npoT Mongosu Ta Pocii” Ta y noganblumx cnpasax), 3rifHo 3 AKMM
Cyn BU3HaE, WO feprKaBa, BTPATUBLUM ebeKTUBHUIA KOHTPOSb Haf, YaCTUHOIO CBOET
TepuTopii, AKa NnepebyBac nifg Takum KOHTponeM 3 60Ky iHLWOT AepkaBu abo cena-
PaTUCTCbKOrO peXxnmy, Hece 06MeXKeHy BifMnoBifanbHICTb 32 KOHBEHLi€0, Ma€ Tak
CaMo 3aCTOCOBYBATMCA 1 40 CNiPHMX palioHiB abo, AK YA 3a3HauurB Ha 3acifaHHi
Cyay 5 notoro 2014 poky, 8o “AiNAHOK TepUTOPIi, AKI CTann HefOCTYNHUMIY Yepe3
ob6cTaBmHN".

147. Mpw BUpiWeHHi yboro nutaHHA Cya MaEe BpaxoByBaTU 0CO6GNMBUI Xa-
pakTep KOHBEHLii ik KOHCTUTYLINHOTO iIHCTPYMEHTY EBPONENCHKOro Ny61iuHOro
nopaAgky (ordre public), npr3HayeHoOro AnA 3axXUCTy KOHKPETHUX NIOAEN, @ TaKOXK
CBOE 3aBAaHH#A, cpopmynboBaHe y cTaTTi 19 KoHBeHLUiT, “3abe3neuyBatu Jotpu-
MaHHs Bucokumm JoroeipHumMmuy CTopoHamu ixHix 3060B’s3aHb” (ANB. pilleHHA
y cnpasi “Jloisigy npotn TypeuyunHn” (nonepefHi 3anepeyeHHs), Big 23 6epesHn
1995 poky, §8§ 75193, cepisa A, No 310; piweHHs y cnpaBi “Al-Skeini Ta iHWwi npoTn
CnonyueHoro Koponisctea” [BIM], No 55721/07, § 141, ECHR 2011). Y pe3ynbraTi
patndikauii KoHBeHLii AsepbangkaHom 15 KBiTHA 2002 poKy BCA Moro Teputopis
yBinwna fo “npasosoro npoctopy KoHseHL;ii"

148. Y 32a0aHux suwe cnpasax cmoco8Ho Mos0osu 8U3HAHHA M0o20 (hakmy, Wo
us mepumopianbHa 0epxasa Hece siuwe obMexeHy 8ionosioanbHicme 3a KoHeeH-
yi€ro, KOMNEHCyB8anoCA BUCHOBKOM, WO iHWA 0epxasad-y4yacHuusa KoHeeHyii 3a 8u-
HAMKOBUX 06cMasuH 30iliCHIOE PPUCOUKYitO 3a Mexxamu c8oel mepumopii i momy
Hece nosHy 8idnosidaneHicme 3a KoHeeHyieto. Ha 8iomiHy 8i0 yux cnpas, y cnpasi,
Wo po32/190a€EMbCA, He 8CMAHO8/IeHO Moz20 hakmy, wo ceno [ynicmaH okynosaHe
gilicokamu iHwoi depxasu abo wo 8o0HO nepebysae nio KOHMpoem cenapamucm-
CbK0o20 pexxumy. 3a makux o6cmaguH Cyo, ypaxosytoyu HeobxioHicmb HedonyujeHHsA

131 36poiiHi KoHnikTw. IHdopmauiitimii bioneTeHb. CekpeTapiat €Bponeiicbkoro cyay 3 npas NtoAnHN. bepe3enb, 2016.
18 ¢. URL: http://unba.org.ua/assets/uploads/legislations/human-rights/2016-06-27.espl.zbroini.konflikty.pdf.
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8aKyyMy 8 2apaHmosaHomy KoHeeHUi€elo 3axucmi, He 88axae, ujo Ypsa0-s8ionogioay
npodeMOHCMpYy8as iCHy8AaHHA BUHAMKOBUX 06CMAsUH, Xapakmep AKux 0asas 6u
niocmaasu 0719 obMexxeHHsA (o020 8idnosidanbHocmi 3a KoHeeHUiero.

149. O1xe, Cya BU3HAE Lie apryMeHT Ypagy HenepeKoHANBUM. TaKUM YMHOM,
BMHATOK, CGOPMynboBaHWI y cnpaBi “Inawky Ta iHwi npotn Mongoswu Ta Pocii”
(avB. 3ragaHe BuLe pilleHHA Y cnpaBgi, §§ 312-313) - TO6TO 0bMeXeHHs Bigno-
BiJafIbHOCTi TepUTOpiaNibHOI fepKaBn CTOCOBHO YaCTUH il Mi>)KHapOAHO BU3HAHOI
TepuTopii, AKi NepebyBatoTb Nif OKynavi€to abo nig epeKTVBHUM KOHTPOMEM iHLIOMO
YTBOPEHHA — HE MO>Ke MOLUMPIOBATCA Ha CMipHi paioHK, AK Lie NPOMoHye Ypag,.

150. HacnpaBpi ciTyauis, AKa po3rnafaeTbea B Uil cnpasi, 6inblu cxoxka Ha cu-
Tyauito y cnpasi “Assanidze npotu lpy3ii” (avB. 3ragaHe BuLLe pilleHHA Y Ccnpasi,
§ 146), OCKiNbKY 3 I0PUANYHOI TOUKM 30pY Ypsap AsepbaiigkaHy 34iACHIOE lopunc-
AVIKLiI0 AK TepuTopianbHa fiepkaBa i Hece NMOBHY BigNOBiAANbHICTb 38 KOHBEHLi-
€10, XOUa 1 MOXKe CTUKATNCA 3 NPaKTUYHMM TPYAHOLWaMW NPY 34iCHEHHI Bnagu
Ha TepuTopii cena lNynictaH. Ha gymky Cyay, Taki TpyAHOLL MaloTb YpaxoByBaTUCH,
KOJIM MOCTa€E HeOOXiAHICTb OLiHKM MPONOPLUiNHOCTI Aili abo 6e3aisnbHOCTI, Ha AKi
CKapKUTbCA 3aABHUK.

151.Y nigcymky Cyn [oxoAuTb BUCHOBKY, WO GaKTy, 3 NpUBOAY AKX CTBEP-
IPKYETbCA NPO NOpYLIEeHHA, NignagatoTb nig “topucankui” AsepbangkaHy 3a 3mic-
TOM cTaTTi 1 KOHBEHLUT i MOXYTb TArHYTM 3a CO6OIO BiAMOBIAANbHICTb AepKaBM-
Bignosigava. Omxe, Cyp BigXUNAe€ 3anepeyeHHs, BUCyHyTe YpAAoM 3 NOCUNaHHAM
Ha BiACYTHICTb lOpUCAMKLIT Ta BigNoBiganbHOCTI, AKe 6yno fonyyeHo Jo CyTi
CnpaBsu B yxBasi Npo NPUNHATHICTb (AVB. 3rafjaHy BuLLe yxBany y cnpasi“Sargsyan
npotu AzepbarigkaHy’, 76)».

lMpaeo Ha mupHe 80/100iHHA NpUBAMHOI0 8/1acHicMio. «219. OCHOBHa MeTa
cTatTi 1 Meploro NpoToKosy — Lie 3axXUcT ocobu Bifj CBaBiNIbHOrO BTPYYaHHA 3
60Ky fepKaBu B ii MpaBo Ha MMpPHe BONOAIHHA CBOIM MaliHOM. BogHouac 3rigHo
3i ctatTeto 1 KoHBeHLUiT KoxHa [lorosipHa AepaBa «rapaHTy€e KOXKHOMY, XTO nepe-
6yBac nig [ii] loprcanKuieto, npasa Ta cBo60AN, BU3HAUEHI B <...> [KoHBeHLii]».
JOTPYMaHHA LbOro 3arasibHOro 060B'A3KY MOXe BKJTI0UYAaTU BUKOHAHHA NO3UTUB-
HUX 3060B’A3aHb, WO BMUMNBAOTb 3 HEOOXiAHOCTI 3a6e3neueHHA ePpeKTUBHOIO
34iNCHeHHA npaBg, rapaHToBaHMx KoHBeHUi€. Y KoHTeKcTi cTatTi 1 MNepworo
NPOoTOKONY Ui NO3UTNBHI 3060B"A3aHHA MOXKYTb BUMaraTy Bifj Iep>KaBu BXUTN
3axofiB, HeOOXiAHMX ANA 3aXUCTY NpaBa BNAacHOCTI (AMB. 3ragaHe BuLLe pilleHHs
y cnpasi “Broniowski npotu Monbwi’, § 143; piweHHs y cnpasi “CoBTpaHcaBTO-
XonguHr npotu YkpaiHn” (Sovtransavto Holding v. Ukraine), No 48553/99, § 96,
ECHR 2002-VII).

220. MpoTe Mexi MiX MO3UTVBHMU | HEraTUBHUMY 3060B’A3aHHAMY AeprKaBy
3a cTatTeto 1 NepLioro MpoToKoy TOYHO BU3HAYNTV HEMOXINBO. 3aCTOCOBYBaHi
NPVHLUMNY € TUM HE MEHLU CXOXMMU. He3anexHo Bif TOro, uv cnpasa aHanisyeTbca
3 TOYKM 30PpYy NO3UTUBHOTO 3000B'A3aHHA AepPXKaBy, U/ 3 TOUKMN 30pYy BTPYUAHHA
3 OOKy opraHy fiep»<aBHOT Bflagu, sike Ma€ 6yt oOrpyHTOBaHMM, 3aCTOCOBYBaHi
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npwv UboMy KpUTepii, MO CyTi He BiAPI3HAIOTbCA OJUH Bif 0AHOrO. B 060X KOHTEK-
CTax cnif ypaxyBaTv HeO6XiaHICTb 3abe3neyeHHA cnpaBeanBoro 6anaHcy Mix
KOHKYpYoUMMM iHTepecamm BiiNoBiaHOT 0cobw i cycninbCTa B Linomy. HeobxigHo
3BaXKMTM 11 Ha Te, WO LiNli, 3rafaHi B LbOMY MOJIOXKEHHI, MOXYTb MaTh NeBHe 3Ha-
UEHHA NPV BU3HAYEHHI TOrO, Y/ 3abe3neyeHo 6anaHc Mixk BUMOramu BifnoBigHMX
CYCMiNbHYX iHTEPECiB i OCHOBOMONOXHMM NPaBOM 3asBHMKA Ha BIACHICTb. B 060x
KOHTEKCTax iepKaBa KOPUCTYETbCA NEBHMM NOSIEM PO3CYAY NPW BU3HAYEHHI 3aX0-
4iB, AKi HeOOXiAHO BXUTU ANA 3abe3neyeHHs JOTpUMaHHsA KoHBeHLiT (auB. 3ragaHe
BULLE pilleHHA y cnpaBi “Broniowski npoTu Monbuwi’, § 144).

221. Cya 3a3Hayae, Wo 3aABHUK CKapXNUTbCA Ha Te, WO no36aBneHnin mox-
JIMBOCTI AOCTYMY A0 CBOro mMaiHa B ceni ['ynictaH i wo Ypaa-signosigay He Hapaas
NOMYy BifLLKOAYBaHHA 3a BTPYyYaHHSA B MOro npasa. Taknm YMHOM, 33 CBOIM 3MiCTOM
CKapra 3asaBHMKa CTOCYETbCA BTPYUYaHHA B MOro npasa. Tak camo i Ypap — Ha BU-
nafok BigxuneHHa Cygom aprymeHTy Ypagy, wo Ypsag Hece nviue oOMeXeHy Big-
NoBifanbHICTb 3a cTatTeto 1 KoHBeHLiT — po3rnagae ckapru 3aaBHMKA AK Taki, WO
CNpAMOBaHi NPOTU BTPYYaHHA B NOro MaliHOBI MpaBa».

«237. Cyp BBaXag, WO Nue Ton aKT, Wo TPMBATb MUPHI NeperoBopu,
He 3BiNbHI0E YpAap Bif 060B"A3KY BXKMBATU iHLIMX 3aX0fiB, 0CO6MBO KON nepe-
roBOpwu TPMBaloTb Tak AOBro (AuB., mutatis mutandis, 3ragaHe BuLe pilleHHA
y cnpasi “Jloizigy npotn TypeuunHn’, § 64; 3rafaHe BULLe pilieHHA y cnpaBi “Kinp
npotu TypeuunHun’, § 188). Y 38’a3Ky 3 unm Cya nocmnaeTbca Ha Pesontouito 1708
(2010) “BrpilleHHA NrTaHb, WO CTOCYOTbCA MaliHa 6ikeHLiB i nepemileHunx ocib’,
npuiiHaTy NMapnameHTcbKkoto Acambneeto Pagy €Bponu, Aika, CNMPaUNCh Ha Bif-
NoBiAHI Mi>KHapOAHi CTaHAAPTK, 3aK/NNKAE AepKaBU-UneHn “rapaHTyBaTn CBOE-
YacHe Ta edpeKTMBHE BMNpPABNIEHHA CUTYaLlill, MOB'A3aHMX 3 BTPaTO OiXKeHLAMN
i BHYTPiWHbO NepemilleHMM ocobamm JOCTYNy [0 NOKMHYTOrO HUMU XKINTNa,
3emii 1 MarHa Ta BTPaTol HUMW BiANOBIAHUX NPaB, HE3aNIeXHO Bif TPMBaOUMX
reperoBopiB CTOCOBHO PO3B’A3aHHA 36POMHUX KOHONIKTIB UM CTaTyCy BiANoBig-
HOT TepuTOpii» (AMB. NyHKT 98 BuLLE).

238. Mpwu BU3HaY€eHHi 3axX0fiB, fiKi Ypsaa-Bianosigay mir 61 i MOBUHEH BXUTK
Ana 3abesneyeHHA 3aXMCTy MaHOBMX NpPaB 3aABHKKA, MOXHa KepyBaTunca Bif-
NOBIAHNUMUN MDKHapOAHUMU CTaHAapTamu, 3okpema «[MpuHumnamm lMiH'enpy»,
nigrotosneHnmn OpraHizauieto O6’egHaHmx Hauin (gue. nyHKT 96 Buwe), Ta
3ragaHoto BuLle pesoniouieto MapnameHTcbkoi Acambnei Paagm €sponu. Ha Hu-
HiWHbLOMY emani, i NOKU MpuBAe npoyec 00CAZHEHHSA 8CEOCAXHOI MUPHOI y200U,
0C06/1UB0 BAX/UBUM 3AX000M MO2/10 6 6ymu CMBOPeHHA MexaHi3my 8upilueHHsA
nuUMatbe 3a 38epHeHHAMU NPO 8iOHOB/IEHHA NPAB 8/TACHOCMI, AKUU MA€e 6ymu se2ko-
0ocmynHUM i makum, wo nepedbadyae npoyedypu i3 3acCmocy8aHHAM 2HYHYKUX KpU-
mepiig 008e0eHHs, AKi 00380/1910Mb 3AABHUKY MA iHWUM 0c06am 8 lio2o cCmaHosuWwi
domozmucs 8i0HOB/IeHHSA C80IX MAliHOBUX NpA8 Ma ompumMamu 8iOWKoOy8aHHA
3a 8mpamy Moxausocmi 30iticHro8amu yi npasa.
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239. Cyp Uinkom ycBiAOMITIOE, Lo YpAa-BiANoBifaay MycuTb HaiaBaTv AONOMOry
COTHAM TVCAY BHYTPILLUHBbO NepemileHnx ocib, a came TMM asepbanax)aHuaMm, AKi
6ynu 3myLLeHi TOKUHY TV BipmeHito, HaripHui Kapabax i cim oKynoBaHUX Npunerimnx
[0 HbOro panoHiB. Hacnpasgi, Ypaa npusepHyB yBary fo TOro, WO BiH 4OKNaB
3HAYHMX 3yCcWIb AnA 3ab6e3rneyeHHs BHYTPILHbO NepemilleHnX 0Cib XKMTIom Ta
iHWKMKM 3acobamu [0 iCHYBaHHA. EANHUI 3a3HaYeHNin YpALOM 3axia, AKNIA MOXe
MaTu1 MPAKTUYHY 3HAUYLLICTb AN BUPILLEHHA NPO6NeM BipMEHCbKIX GixeHL B — Lie
NPUNHATTA B 1991 poLi nocTaHOBW, AIKa neranisyBasa NpakTiKy ManHOBMX OOMIHIB
MiX i3nyHMM ocobamu. HaBiTb npunyckatoum, Wo Taki ManHOBi 0OMiHM MOXKYTb
6yTV gonyctumumun 3a KoHseHuieto, Cyn 3a3Hauvae, Lo 3asBHUK He O6paB yyacTi
B TakoMy OOMiHi.

240. Cyn BBaxag, L0, Xoua HeobXigHICTb BUPILLEHHSA NOTPe6 BENMNKOT KiNlbKOCTi
nepeMileHnX oci6 € BaxKIMBUM YNHHNKOM, AKNIA NiANArae BpaxyBaHHIO Npy 3abe3-
reyeHHi 3a3HauYeHoro 6anaHcy, HeoOXiAHICTb 3aXMCTY L€l rpynn ocib He 3BiNbHIOE
Ypag NoBHICTIO Bifj BUKOHaHHA CBOIX 3000B'A3aHb nepep iHLWOo rpynoto, a came
nepeq BipMeHamu, TaKUMU AK 3aABHUK, O OyNv 3MyLLIEHi MOKMHY TV CBOT JOMIBKM
nifg yac KoOHONIKTY. Y 38'A3KyY 3 uum Cyf NOCUNAETLCA Ha MPUHLMMN HEANCKPUMIHALLT,
3aKpinneHun y cTatTi 3 3ragaHux suue “MpuHuunis Min'enpy”. HapewrTi, Cyn 3a-
YBaXYE, L0 3a3Hau€eHa c1TYyaLlis 36epiraeTbCA NPOTArOM Ay»e TPMBANIOro nepioay.

241. Y niocymky Cy0 8U3HAE, O HEMOXIUBICMb 0715 3aA8HUKA Mamu 0ocmyn
00 c8020 MaliHa 8 [ynicmaHi 6e3 8Xxxumms 0epxagoto dsbmepHamMu8eHuUXx 3axo0is 3
8i0HOB/1eHHs 1020 MAliHO8UX Npas abo 3 HA0aHHs (ioMy 8i0WKOOY8AHHA 3a 8Bmpamy
MoXxau8ocmi 30iticHloeamu yi npasa cmaHosuia U 0asi cmaHo8ums 018 Hb020
HaomipHutl msazap.

242. Omxe, MAe micye mpusdtoye NOpyWweHHA Npas 3aA8HUKA, 2dpaHMOBAHUX
cmammeio 1 [lepuio2o NnpomoKosy».

«272. Cyp TakoX 3ayBaxye, L0 NOro BUCHOBKM 3a ctaTTeto 1 Mepuioro npo-
TOKONYy Ta cTaTTelo 8, HaBefeHi BuLe, CTOCYIOTbCA HEBMKOHAHHA AepP>KaBoto
3060B'A3aHHA 3i CTBOPEHHA MexXaHi3My, AKMIA [JO3BONMB 61 3aABHUKY Ta IHWIUM
ocobawm, o nepebysatoTb y NOPIBHAHHOMY CTaHOBMULLi, AOMOITUCA BiIHOBNEHHA
npaB. B/IACHOCTi Ha CBOE MAMHO 1 »KNTNIO Ta OTPMMATK BiALIKOAYBAaHHA 3a 3aBAaHi
36uTKun. Tomy Cya BBarKae€, WO B Uil CMpaBi NPOCTEXYETHCA TICHWI 3B'A30K MiXK KOH-
CTaToBaHMMM NopyLeHHAMK cTaTTi 1 lNepworo npotokony Ta cTaTTi 8 KoHBeHLT,
3 oAHOro 60Ky, Ta BUMOramm cTaTTi 13 — 3 iHLWworo.

273. Y niocymky Cy0 8U3HAE, W0 He icHy8aso U 0ani He icHye docmynHux i eghex-
musHux 3acobig 1pudUYHO20 3axXUcmy CMOCOBHO NOPYWeHHA Npas 3aA8HUKA,
2apaHmosaHux cmammeio 1 [lepwoz2o npomokosy ma cmammeto 8 KoHgeHUii.

274. Omxe, mae micye mpusatrye nopyweHHa cmammi 13 KoHeeHyii».
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MNonbmamegoBa npotun Asep6aiigKaHy
(Gulmammadova v. Azerbaijan),
N238798/07, 22 kBiTHA 2010 p.'*?

®@akmu. 3assHuus Hapoounace y 1961 p. ma npoxusae y micmi baky. 25 nomozo
1998 p. Ha nidcmasi pileHHs BUKOHABY020 Op2aHy Micma baky 3asgHuuys ompumana
opoep HA XUumJiose NPUMILLEeHHA y K8apmupi, Wo po3mawosdHa y Hewo0dasHo 36y-
008aHOMY XUMJi080My O6yOUHKY. Y moU xe Yyac 3aa8HuUyi cmaso 8idomMo npo me, Wjo
8 ii keapmupi mewkae naH [I. i (io2o poOuHa, AKi 6ys1u BHYMPIiWHLO nepemiujeHuUMU
ocobamu 3 Jla4duHy, pezioHy, ujo nepebysae nio okynauieto 36poliHux cun Pecny6ni-
KU BipmeHis 8Hacniook koHnikmy y HazipHomy Kapabaci mix AsepbalioxaHom i
BipmeHieto. 3aasHuys cmeepoXye, Wo He38aXaroyu Ha ii yucieHHi sumoau, naH I
8i0M0OBUBCA 8UCESIAMUCSA 3 KBAPMUPU, HA20710WYI0YU HA Momy, uo 8iH € BI10 i Giomy
6inbwe HemMae 0e Xumu.

3asasHuya nodana no3os 0o patioHHoz20 cydy y micmi baky 3 npoxaHHAM 8uce-
aumu naxa I. ma tio2o poduHy 3 keapmupu, Akuti 6yo 3adososneHo. laH I. ma (io2o
PpOOUHA 8iOMOBUIUCA BUKOHYB8AMU piuieHHA Cy0y, OOHAK pilueHHs He OCKapXKyeasiu.
He3saxxato4u Ha YuciieHHI ckapau 3as8HUUi 00 pi3HUX Op2aHie 81a0u, pilleHHs Mak
i He 6yn10 suKkoHaHo. Y 2007 pouyi patioHHUU cy0 3a0080/1bHU8 NPOXAHHA naHa . ma
NPUUHAG pilleHHsA Npo 8i0CMPOYKY BUKOHAHHA piuleHHsA 8i0 20 K8imHaA 1998 poky
00 MomeHmy, 00NOKU NAH [. He Mamume MoX1u8ocmi nepeixamu 00 00H020 3 6YOUH-
Kig, o Hewo00asHo byniu 36y008aHi 0519 muMyacosozo npoxusaHHa BI10. 4 nunHa
2007 poKy naH . no0as K10nomaHHsA Npo 8i0KAA0eHHA BUKOHAHHA pilueHHsA 8i0
20 K8imH#A 1998 poky, nocunatroyucs Ha cmamyc B1O ma 8idcymHicme xumina, sike
6ys10 3a008071€He.

PiweHHs 6yno nputiHamo Ha niocmasi Yka3y lpe3udeHma eid 1 aunHa 2004 poky
«[lpo 3ameepoxxeHHs [lepxasHoi npoepamu w000 NOKPAWeHHA yMo8 Xumms ma
nidsuweHHA pisHAa 3aliHAMocmi bixeHyie ma 8HympiuHb60 nepemiujeHux oci6»,
32i0HO 3 AKUM 8i0N0BIOHI 0p2aHU depxasHoi 81adu 6yu npoiHhopmMosaHi npo me,
wo 0o MomeHmMy nosepHeHHs BIMTO 00 ixHix 38U4atHUX MiCYb NPOXXUBAHHA A60 MuM-
4acos020 NocesieHHA y HOBUX OyOUHKAx 3a60pOHeHO 8UCesIeHHA Yux ocib 3 Keapmup,
3emMesib ma iIHWUX NpUMillleHb He3aaexxHo 8i0 hopMu 8/1aCHOCMI, AKUWO BOHU Oce-
unuce mam y nepiod mix 1992 ma 1998 pokamu. OKpim yb020, 3aA8HUUA MAKOX
nodasasnay 2008 p. n0308 3 MEMO OMPUMAHHA KOMNEHCAyii 3a He8UKOHAHHSA
Cy008020 piweHHA 8i0 20 kgimHs 1998 poky npomu op2aHig 0epxasHoi'8naou. [1o3o8
6ys10 8ioxuneHo Ak makul, wo € 6esniocmasHum. AnenayiliHul cyo ma BepxosHut
Cy0 3anuwiunu 8 cusi piuieHHs cyoy nepwol iIHCmanuil.

132 Case of Gulmammadova v. Azerbaijan (Application no. 38798/07) = [Cnpasa «/iosemamedosa npomu Asep6ail-
0Oxaty»]: Judgment European Court of Human rights, Strashourg, 22 April 2010, final 22 July 2010 (merits and just
satisfaction). HUDOC: database. URL: https://hudoc.echr.coe.int/eng# {«fulltext»: [«Gulmammadova»],»documentcol
lectionid2»: [«<GRANDCHAMBER»,»CHAMBER»],»itemid»: [«001-98395»]}. lepeknap ykpaikcbkoto MoBoto: OgpiyitiHa
cmopinka [poekmy Padu €sponu «BHympituHe nepemityerns 8 Yxpaini: po3po6ka mpusanux piwers». URL: https://
rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016806b5929.
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Bumse 3 piweHHA

lNMpaeo Ha cnpasednusuti cyo. «40. Cyn roToBuiA BU3HATV TON GaKT, WO Y BU-
nazKy 3 i€t cnpasoto icCHyBaHHA BennKoi KinbkocTi BINO B AzepbaiigskaHi cnpu-
YNHUO NEBHI YCKNaAHEHHA 3 BUKOHAHHAM pilleHHA Big 20 KBiTHA 1998 poKy.
He3Baaloum Ha Ue, pilleHHs 60 YMHHUM, NPOTE NPOTArom 6araTbox pPokis
OpraHuv BNnafu He BXMNBaNUN HaNeXHNX 3aXOAiB AA NOro BUKOHaHHA. He 6yno Ha-
[aHo [JOKa3iB LWOAO TOro, Lo OpraHu Blagay NPOTAroM TPMBASIOro Yacy HasleXHUM
UMHOM BXMBasV 3aXOAiIB AN1A BUKOHAHHSA LbOro pilleHHsA. 3a Takux obcTaBuH Cyp
BBaXae, WO YpAA He HafaB XKOAHUX OOIpPYHTOBaHMX BUMpPaBAaHb LWOLO 3HAYHOT
3aTPUMKN Y BUKOHaHHI PilLIeHHA.

41. Cy0 88axace, Wo, He 8kUBLWU HeObXiOHUX 3aX00i8 0719 BUKOHAHHA 0CMamou-
HO20 pilieHHsy cnpasi, o p0o32/190a€MbCA, 0p2aHU 8/1a0U 3HiBe/11080/1U BCHO KOPUCHY
0ito nonoxeHs nyHKmy 1 cmammi 6 KoHgeHyii (Qus. suwye32adaHe piuieHHsA y cnpasi
Bypodosa (Burdov), § 37). Takum 4UHOM, HaABHE NOPYWEHHA NYHKMY 1 cmammi 6
KoHseHuil.

42.3 ornagy Ha BueBcTaHoBeHi dakty Cya He BBaXa€e 3a HeobXigHe po3rns-
faTn ckapry 3a ctatTeto 13 KoHBeHLii yepes Te, Lo CTaTTA 6 € cneviaibHM NpaBoM
(lex specialis) cTOCOBHO L€l YacTVHW 3aABU (OMB., HANPUKNAZ, PiLUEHHA Y CNpaBi
“EdeHpieBa npoTtn AzepbangxaHny” (Efendiyeva v. Azerbaijan), No 31556/03, § 59,
Bif 25 »oBTHA 2007 poKy, i “ActoHieHe npoTu Jlnten” (Jasitniené v. Lithuania),
No 41510/98, § 32, Big 6 6epe3Ha 2003 poky)».

lMpaeo Ha mupHe 80/100iHHA npusamHoto enacHicmio. «43. Cyn 3HOBY Ha-
roJIOLLYE Ha TOMY, LLIO “NPaBO BUMOTW” MOXKe CMPUNMATUCA AK “BONOAIHHA", MPO AKY
naetbcay ctatTi 1 MepLioro npoTokony, AKLLO HAIEXKHNM YNHOM BCTAHOBJIEHO, LLIO
BOHO MOBUHHO OyTV 060B"A3KOBVM A0 BUKOHAHHA (AMB. pilleHHA y cnpaBi “CTpaH
Ipik PedaiiHepi3 Ta CtpaTic AHgpeaaic npoTu Mpeuii” (Stran Greek Refineries and
Stratis Andreadis v. Greece), Bi 9 rpyaHa 1994 poky, Cepia A, No 301-B).

44. Cyp 3a3Havag, Wo y Ccnpas.i, WO po3rnajaEeTbCs, 3aABHMLUA He Bonodina
KBapTUPOIO, @ Mana nviie TUTYNbHI MpaBa Ha Hel BifMnoBigHO [0 opAepa Ha »KuT-
NnoBe NpUMiLLeHHA, Wwo 6yB BMAAHUI MiCLLEBMM OpraHOM BMKOHaBYOi Bnagu.
lMpome Cy0 scmaHo8uU8, ujo 8UM02a U4000 K8ApMuUpU, WO rpyHMyeMsCA HA Op-
Oepi Ha xumJiose NpUMillleHHs, CnpUuliMAaeMsCa AK “80/100iHHA’", AKe nidnadae nio
cmammio 1 [Tepwo2o npomokosny (0us. suuje3zadaHe piweHHs y cnpasi Akimogor
(Akimova), § 39-41). Y cnpasi, wo po32/190a€mbCs, NpAgo 3as8HUUI HA 80/100iHHS
K8apmuporo 8U3HAHO piwieHHAM cydy 8i0 20 k8imHs 1998 poky. Kpim moeo, piweHHs
nepedbayarsno suceneHHsA BI10 3 keapmupu, ujo 8ucy8asno 0o 3as8HUYi 0608’A3K08Y
071 BUKOHAHHA 8UMO2Y KOpUCMY8amuca Uieo Keapmuporo.

45. PilweHHA Habyno YNHHOCTI, | BUKOHaBYi NpoBafKeHHA 6ynu po3noyari,
Hajaluym TMM CaMUM 3aABHULI MPaBO Ha KOPUCTYBAHHA KBapTMpPOL0. 3rofom
6ynu BigKpUTI NPOBafKeHHA OO BiICTPOUKM BUKOHAHHA pilleHHsA Bif 20 KBITHA
1998 poky (BoHU foci nepebysatoTb Ha cTagii posrnagy). Cya BCTaHOBYB, WO He-
MOXMBICTb 3asBHMLIEI0 JOMOITUCA BUKOHAHHA LbOro pilleHHA NPOTAroM NOoHaj
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CceMu 3 NOJSIOBMHOKO POKIB € BTPYYaHHAM B il MPaBO Ha MUPHE BONTOAIHHA CBOIM
MalHOM, AIK 3a3HAaYaETbCA Y NEPLLIOMY PeYeHHi nepLuoro ab3auy ctaTTi 1 Mepworo
npotokony. Cya He BBaXKa€ 3a HEOOXiAHEe BYBYATY «3aKOHHICTb» TAKOFO BTPYYaHHS
(nopiBHO 3 BULe3ragaHM pilleHHAM y cripaBi AKiMoBoi, §§ 44 i gani), ockinbkn
BCTaHOBJIEHO, WO 3a 6yAb-AKMX YMOB Take BTPy4YaHHA He Oyno BMMNpaBaaHum
3 MPUYNH, WO HaBedeHi aani.

46. flk 3a3HaveHo BuLLe y NyHKTi 40, Cyn roToBMI BU3HATU TOM GaKT, L0 OpraHu
[epKaBHOI BNaAu 3iTKHYNMCA 3i CKNagHOLWaMKM Y BUKOHaHHI PilleHHA Ha KOPUCTb
3anABHMLI. 30KpeMa, uA cUTyauis, Wo cknanacs, notpebye 36anaHcyBaHHA Npasa
3aABHMLI Ha MUPHE BONOAIHHA il MaHOM, Lo 3axuLeHo ctatTeto 1 MNepworo npo-
Tokony KoHBeHLii, i npaea BIMO Ha oTpyMaHHA XUTIOBOro NPUMILLLEHHS. [HWMK
C/TI0BaMK, OpPraHun AepaBHOI BNaAm NOBMHHI 6ynu, 3 ofHOro 60Ky, 3aXMCTUTL NpaBa
3aABHVILI HA MalHo, a 3 iHLWOro — noBaxatu npasa BMO. Y Taknx cutyauiax gepxasi-
BignoBigauy Heob6xigHO HagaBaTu LWKpLLy cBoboay po3cyay (avs., mutatis mutandis,
piweHHA y cnpasi «PagaHoBiy npotun XopsearTii» (Radanovic v. Croatia), No 9056/02,
§ 49, Bif 21 rpyaHa 2006 poky). MNpoTe 3acTOCyBaHHA LbOro po3cyny Aep»aBoto
He NOBMHHO NPU3BOAUNTY A0 HACMIAKIB, WO CynepeyaTtb CTaHAapTaM KoHBeHUiT
(avB. piweHHs y cnpasu «bpoHboBcKi npoTy Monbui» (Broniowski v. Poland) [BI],
No 31443/96, § 182, ECHR 2004-V).

47.Y 38'A3Ky 3 UM Cyq HaronoLye Ha TOMy, L0 CUTYaLlifl, AKa BUHWKNA y CrpaBi,
LLIO PO3rNAJAETLCSA, NOTPebyE CNpaBeasIMBOro PO3NOAiNeHHsA couianbHoro i GiHaH-
coBoro TAraps. Lleii Tarap He moxe 6yTn NOKNafeHO Ha OKpeMy coLliasibHy rpymny
a60 ¢i3nyHy 0CcobYy He3aneXHO Bif TOrO, HACKIIbKIN BaXIUBUMMN MOXYTb OyTM iHTe-
pecu iHWOT rpynu abo cycninbCTBa B Linomy (ave., mutatis mutandis, Buiwe3sragaHe
piweHHA y cnpasi PagaHoBsiva (Radanovic), § 49, Tay cnpasi «XyTTeH-Yancbka npotu
Monbui» (Hutten-Czapska v. Poland) [BIM], No 35014/97, § 225, ECHR 2006-VIII).

48.Y cnpasi, Wo po3rnAafaeTbCs, BignosBigHO 4O OCTaTOYHOIO PilleHHA HaLio-
HaNbHOrO CyAy Ha il KOPUCTb, 3aABHULIA Maria KOPUCTYBATUCA BIIaCHOIO KBapTMPOIO.
BianosigHo [0 3aKOHOAABCTBA, yXBaNeHOro NapiaMeHToM, Lie NPaBo 3a5eXasno Bif
060B'A3Ky OpraHiB fep>kaBHOI BNaZiv HAAATU aNlbTEPHATUBHE XKUTIOBE NPVIMILLEHHSA
BIMO, wo 3axonunu keapTMpy. K 3a3Havanocs BuLle, xoua YpAag noCuaaBca Ha pisHi
3aranbHi nporpamu, Wwo 6ynu yxsaneHiy 38'A3Ky 3 posceneHHaM BIMO Ta 6ixkeHuiB,
Y HaLlioHanbHKX NPOBaXeHHAX Ta Mif yac po3rnagy cnpasu, Cynom He 6yno BcTa-
HOBJIEHO, U BXMBanmcs 6yab-aKi cneLiafibHi 3aXofm opraHaMu iep»KaBHoi Bfaau
LA BUKOHaHHA CBOIX 060B'A3KIB Y KOHKPETHI cnpaBi 3aABHMKa. 3a Takmx obcTa-
BVIH He3abe3neueHHA BUKOHAHHSA PilLEHHS NPOTArOM AEKINIbKOX POKiB, 06TsKeHe
NOCUIaHHAM HalioHanbHKX cydiB Ha YKas lNpe3ngenTa Big 1 nunHa 2004 poky
3 MeTol POpPMasbHOI BiACTPOUKM BUKOHAHHA PilLeHHA, CNIPUYMHUIO CUTYaLito,
B AKill 3aABHMLA Oyna 3MyLLeHa HECTV HagMiPHMI 0COBUCTUI TArap.

49. Cy0 88axae, Wwjo 3a ymos 8iocymHocmi 6y0b-akoi KomneHcayii3assHuyi3a me,
W0 80HA Hec/1d yeli msAzap, op2aHu 810U He CNpoMOo2/IUCS 3abe3nedumu cnpageosiu-
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8uli 6as1aHC MiX 3a2anbHUM iHMepecom cycninbcmea y HadaHHi BIIO mumyacosozo
XKUMJIA i 3aXucmom npas 3as8HUUi HA 1T MUPHE 80/100iHHA C80IM MAUHOM.

50. Takum 4uHOM, Has8Hi nopyweHHa cmammi 1 [lepwo2o npomokony KoH-
BEHUII».

Yiparos Ta iHwi npoTtu Bipmerii (Chiragov and others v. Armenia),
N° 13216/05 (piweHHs wopo cyTi), 16 yepBHA 2015 p.'*

@akmu. L{s cnpasa cmocysanaca ckape wecmu azep6alioxXaHcbKux bixeHyie
w000 Mo2o, WO BOHU He 3MO2/1U NOBEPHYMUCA y ¢80 6yOUHKU i Mamu 0ocmyn 00 c80-
20 MalHa 8 patioHi JlayuHa, 8 A3epbatioxaHi, 38i0Ku 80HU Oy1U 3MyweHi smikamu
8 1992 poui, nio yac sipmeHo-azepbalioxaHcbKo2o KoHpnikmy Haskono HazipHozo
Kapabaxy. 3aa8HUKU CKapxunucs, 30Kkpemd, npo 8mpamy KOHmpoJsio Hao, i NO8HOT
MOXu8oCmMi sukopucmamu, hpodamu, 3anogidamu, 3akaadamu, npayrosamu
3 Ma iHWuUM YUHOM 8UKOpUCMO8y8amu 8/dcHe MAauHo 8 M. Jla4yuH. BoHu makox
CKAapKunuca Ha He30amHicme nosepHymucs 8 patioH M. JTa4uH, Wo € mpugaryum
nopyweHHAM npasa Ha nogazy 00 XUmJia i NnpugamHozo i cimeliHo2o xumms. Kpim
Mo2o, BOHU CKAPXUIUCH, W0 He 6y10 0ocmyny 00 6y0b-aKux ehekmusHuUX 3acobis
Npagosozo 3axucmy 8iOHOCHO ixHix 3asa8'3*.

Bumse 3 piweHHs

3azanbHi NUMAHHA BUKOHAHHA NO3UMUBHUX 30608°3aHb OepXKasu y cghepi
npae noduHu. «149. OTXxKe, HA MOMEHT CBOET BTeUi 3 JTAaUMHCbKOrO panoHy 3a-
ABHUKW Masnuv npasa Ha 3emsito Ta OYAUHKMN, AKi CTAaHOBUIM “MaiHO” y PO3YMiHHI
ctatTi 1 MpoTokony N2 1. Hemae 03HakK Toro, Wo Li npaBa 6ynu ckacoBaHi nicna
TOro — NPaBOMIPHO YK Hi — Ao um nicna patudikadii BipmeHieto KoHBeHuji. Tomy
iXHi MalHOBI NpaBa 3anuwatoTbcA B cuni. OCKiNbKM TaKUM YMHOM 3asiBHUKN MaloTb
iCHytoUe MaliHO, HeMae NOTPebY JOCNIAXKYBaTN TBEPAYKEHHS, LLIO BOHY Mann “npaso-
MipHe ouikyBaHHsA" cTaTyi GopMasibHUMM BlaCHWKaMU CBOET 3eMi NicNA HabpaHHsA
YMHHOCTi 3eMeNlbHNM KoaeKcom 1992 poky.

150. Kpim TOro, 3 ornagy Ha 3a3HayeHUn BULLEe BUCHOBOK, LLO 3aABHMKM NPO-
Xunsanu B JTauMHCbKOMY panoHi pa3oMm i3 CBOIMM poAMHaMM Ha MOMEHT BTeui Ta
3apobnAnM Tam cobi Ha XUTTA, IXHi 3eMefibHi JiNAHKU Ta OYAUHKM TaKOXK MOBUHHI
BBaXKaTMNCA IXHIM “>XUTnom”y uinax ctatTi 8 KoHBeHLUii».

«186. Yce 3a3HaueHe BuLLe NOKa3ye, Wwo Pecny6nika BipmeHis, Big noyatky Ha-
ripHokKapabacbKoro KOHGNIKTY, Mana 3HauyHWiA Ta BUpiLLanbHWi Bnamnse Ha “HKP’, wo
[Ba CY6'eKTV FMOOKO IHTErPOBaHi OAVH 3 OAHUM Mali>Ke B YCIX BaXKMBUX NMATAHHAX

133 Case of Chiragov and Others v. Armenia (Application no. 13216/05) = [Cnpasa «iparoB Ta iHLi npotin BipmeHii»]:
Judgment European Court of Human rights (Grand Chamber), Strasbourg, 16 June 2015 (merits). HUDOC: database.
URL: https://hudoc.echr.coe.int/eng# {«fulltext»: [«chirag»],»documentcollectionid2»: [«GRANDCHAMBER»,»CHAMB
ER»],»itemid»: [«001-155353»]}

134 36poiiHi KoHnikTI. IHdopmaiitiui bioneTeHb. CekpeTapiat €Bponeiicbkoro cyay 3 npas NtoAnHN. bepe3enb, 2016.
18 ¢. URL: http://unba.org.ua/assets/uploads/legislations/human-rights/2016-06-27.espl.zbroini.konflikty.pdf.
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i Wo ua cuTyauia Tpusae gotenep. IHwumn cnosamu, “HKP” Ta 1T agmiHicTpauin
NPOJOBXYE CBOE iCHYBaHHA 3aBAAKM BilICbKOBINA, NONITUYHIN, GiHaHCOBIN Ta iHLWIN
nigTpumLi 3 60Ky BipMeHii, AKa BHacnifoK LUboro 3iicHI0e eEKTUBHNIA KOHTPOJSTb
Hag HaripHym Kapabaxom Ta HaBKONULWHIMU TepUTopiAMK, y TOMY Ynchi JlaumnH-
CbKMM PaioHOM. TaKMM YMHOM, OCKap»KyBaHi MMTaHHA BIGHOCATLCA [0 OPUCANKLT
BipmeHii B uinax ctatTi 1 KoHBeHLUiI.

187. OTXe, 3anepeyeHHs Ypagy CTOCOBHO opucanKuii Pecny6niku BipmeHis
Hag HaripHum Kapa6axom Ta HaBKONULIHIMU TEPUTOPIAMY BigXUNIATbCA».

lNMpaeo Ha e¢pekmusHuUli 3aci6 puduyHoz0 3axucmy. «201. Y nigcymKy, WwWo
CTOCY€ETbCA Nepiofy, AKNIA aHaNi3yeTbCA, TOOTO NoUMHAUM 3 26 KBiTHA 2002 p.,
He 6yno HaBefeHO XOo4HOI MeTH, Aka Mmornia 6 o6rpyHTyBaTK BiAMOBY 3aABHM-
KaM B AOCTYNi [0 IXHbOro MaiHa Ta BiICYTHICTb KOMMNeHcaLii 3a Take BTPYYaHHS.
BignosigHo, Cyq BuMpilLyE, WO Mano Micle i TpMBa€E NOPYLUEHHSA NpPaB 3aaBHUKIB
3a cTatTeto 1 MpoTokony N2 1, 3a AKe BiAnoBifanbHicTb Hece Pecnybnika BipmeHis.

213. Cyp Bxe BU3HaB nopyLueHHA cTatTi 1 MNpoTtokony N2 1 1a ctatTi 8 KoHBeHUiT
CTOCOBHO TPMBAKOYOI BiAMOBU B AOCTYMi A0 MaWHa i »XWUTNa 3aABHMKIB. TOMy iXHi
CKapru € Takumu, Lo MOXYTb OyTW JOBEAEHI, Y UinAx cTaTTi 13 (auB., HanpuKnag,
«Dogan and Others v. Turkey» (unToBaHO BuLle, Naparpad 163).

214. LUa ckapra mMicTUTb Ti >k cami abo cxoxKi CKNafoBi, Lo Bxe 6ynu po3riAHyTi
B KOHTEKCTi 3anepeyeHHA CTOCOBHO BUYepPMaHHs HalioHaNIbHMX 3aC06iB lopramny-
Horo 3axucTy. Cyd nosmoproe cgili BUCHOBOK, W0 0epxxasa-eionosioay He BUKOHAA
c8ili mazap 0o8e0eHHs HaABHOCMI y 3AsS8HUKIB 3acoby 3axucmy, Akul Miz 6u Hadamu
8i0WKOOYBAHHA CMOCOBHO IXHiX ckape Ha niocmasi KoHeeHuil i akuti Hadasas 6u po-
3yMHi nepcnekmusu ycnixy (Ous. napazpac 120 suwe). 3 yux xe npuduH Cyo supiwiye,
wo 6ynu 8iocymHi egpekmusHi 3acobu IPUOUYHO20 3aXUCMY CMOCOBHO 8iOMOBU
8 docmyni 0o MaliHa i XUmna 3aA8HUKI8 y JTAYUHCbKOMY PAtioHi.

215. Takum yrHom, Cyn pobrTb BUCHOBOK, WO Mano Micle i NPOAOBXKYETbCA
nopyLueHHA Npas 3aaBHUKIB 3a cTaTTeto 13 KoHBeHLUii i wo Pecnybnika BipmeHis
BiANOBifaNbHa 3a Lie NOPYLUEHHSA».

CrekK Ta iHwi npotn CnonyueHoro KoponiBcTBa
(Stec and others v. the United Kingdom),
No65731/01 Ta 65900/01 (yxB. LOJO NPUNHATHOCTI), Bif 6 nunHa 2005 p.'*

@axkmu. 3a598HUKU CKAPXUUCA HA OUCKpUMiHAYiliHe cmaseHHs 00 4os108ikKie
i XIHOK 8 MeXax npoepam Ha0aHHa 00NOMo2U y 38’A3KY i3 CKOpo4YeHHAM 00x00i8 ma

135 Case of Stec and others v. the United Kingdom (Application nos. 65731/01 and 65900/01) = [Cnpasa «Cmek ma iHui
npomu (nomyyerozo Koponiecmea»]: Judgment European Court of Human rights, Strasbourg, 12 April 2006 (merits).
HUDOC: database. URL: https://hudoc.echr.coe.int/eng# {«fulltext»: [«Stec»],»documentcollectionid2»: [«GRANDCHA
MBER»,»CHAMBER»] »itemid»: [«001-73198»]}. Mlepeknag ykpaiHcokoto MoBoto: Ogpiuitia cmopikka lpoexmy Padu
€sponu «BHympiuire nepemiwers 6 YkpaiHi: po3pobka mpusanux piwens». URL: https://rm.coe.int/11-stec-and-
others-v-the-united-kingdom-decision-06-07-2005-/16806b592a.
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Haobasok 00 neHcit, 8 AKUX 0aMa NPUNUHEHHA pO3PaxyHkie 6yna npus’a3aHa 0o neH-
CiliH020 8iKY. 3aA8HUKU OCKAPXXYBAIU NPULHAMI CMOCOBHO HUX pilleHHA y Cydax ma
38epmanucs 00 YNo8HOBAXeH020 yNpasiHHA coyianbHo20 3abe3neyeHHs, AKUU
nepedas numaHHa 00 €C.

Bumse 3 piweHHs

lMpaeo Ha mupHe 80/100iHHA npusamHoto 8nacHicmio. «52. HapewwTi, Big-
nosipatoun Ha 3aasu Ypagy, Cya BBaXae, WO CTBEPAXKEHHA MPO Te, WO NpaBo
Ha gornomory 6e3 nonepepHix BHecKiB nignagac nig gito ctatti 1 Mpotokony No 1,
GinbLie He 4O3BOJIAE HeePeKTUBHUM NONOXKeHHAM CoLianbHOT XapTil MiCTUTK TaKi
BUCHOBKM LLOAO AOMOMOTM/ Ha OCHOBI BHECKIB. ¥ ToW Yac, AK KOHBEHL|if BCTAHOB-
JII0€, WO, MO CyTi, NPeACcTaBAATb CO60I0 LMBINbHI | NONITUYHI NpaBa, 6araTo 3 HKX
MaloTb HaCNifKM COLianbHOro Y eKOHOMIYHOrO xapakTepy. Cam dakT Toro, Wwo
TnymayeHHA KoHBeHLii MoXe NoLnpoBaTca Ha chepy coulianbHMX i EKOHOMIUHKX
rnpas., He MOBUHEeH 6yTy BUpiLLanbHUM GakTOPOM NPOTU TaKOTO TIYMAUYeHHS; He ic-
Hye Bofopo3noginy, Wo Biaginae chepy uux npas Big cdhepu, Aka OXONMOETHCA
KoHBeHUieto (auB. cnpasy “Enpi npotu lpnaHaii” (Airey v. Ireland), piweHHA Big
9 k0BTHA 1979 poky, cepia A, No 32, c. 14-15, § 26).

53. Ha 3akiHueHHs, BiaTaK, JOMNOKYK iCHY€e Oyab-AKe PO3pPi3HEHHA B CYAOBIi
NPaKTULi MiX 4OMOMOrOI0, L0 HAPaXOBYETbCA HAa OCHOBI BHECKIB, i 4OMOMOrOI0
3a paxyHOK poboToaaBLaA ANnA 3acTocyBaHHA cTaTTi 1 MpoTtokony No 1, Hemae
HIAKMX NigcTaB BUNpaBAaTV NPOAOBXKEHHA BUKOPUCTAHHA TaKoi BIAMIHHOCTI.

54. MpoTe cnig nigkpecnuTu, Wo NPpUHLMNN, 30BCiM HeJaBHO BUKOPMUCTaHI
y cnpasi“Konewpkuin npotn CnosayunHn” [GC] (Kopecky v. Slovakia), No 44912/98,
§ 35, EKTIT 2004-1X, AKi 3aCTOCOBYIOTbCA B OCHOBHOMY Y CripaBax WoAo cTaTTi 1
MpoTokony No 1, piBHOI0 Mipoto 06rpyHTOBaHiI, KON MoBa e NPo AOMOMOrY i3
couianbHoro 3abesneueHHs. 30kpema, cmamms He CMBOPIOE NPABO HA NPUOLAH-
HA MaliHa. BoHa He HaKnaoae Hiskux obmexeHb Ha 80600y OepXasu-y4dacHUKa
supiwumu — 88o0umu 6y0b-Ky hopMy cucmemu coyiasibHo20 3abesneyeHHa abo
subpamu mun 4u po3mip 0onomoau 0714 3abe3neyeHHs 8i0nNogioHo 00 6yOb-aKol
makoi npozpamu (dus., 3 ypaxysaHHam 8i0nNosioHUX 3MiH, cnpasy “Koneyekudl’; § 35
(d)). O0HaK AKWo Oepxasa-y4acHUK MAe YUHHe 3aKOHO0d8Ccmaeo, Wo nepedbayae
saunsamy 0onomozu i3 coyianbHo2o 3abe3nedeHHs — 0bymMossieHe nonepeodHiMu
8HECKAMU YU Hi — 4e 3dK0H00asCmao NOBUHHO p032/190amucs K make, ujo hopmye
npago 8sacHocmi, Ake nompannae 8 cepy oii cmammi 1 [Tpomokony No 1054 oci6,
AKi 8ionogidarome i sUMo2am (me came 0xepeso).

55. Y nofibHnx cnpasax, WOAO CKapri BiANoBigHo Ao cTaTTi 14 KoHBeHLi,
B3ATOT y NOEAHaHHI 3i cTaTTeto 1 MpoTokony N2 1, Wwopo Toro, Wo 3aABHUK OyB
no36aBfeHN MOBHICTIO a0 YaCTKOBO NEBHOT JOMOMOT Ha ANCKPUMiHAUinHOMY
NiarpyHTi, WO pOo3rnsfaeTbca y cTaTTi 14, HeobxigHO 3'AcyBaTu, un manu 6 (ane
3a YMOBY HasIBHOCTi OCKap»KyBaHOr0), BiH ab0 BOHa NpaBo, 3aKpimnsieHe y Bigno-
BiAHOCTI 3 HaLUiOHaIbHNUM 3aKOHOLABCTBOM, OTPMMYBaTV AOMOMOTY, fika € npef-
MEeTOM pOo3rnagy cnpasu (auB. cnpasy “lanrycys’, Wo HaBefeHa BuLle, i cnpaBy
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«Yinnic», Wo TakoX HaBeAeHa BuLLe, § 34). Xoua MpoTtokon No 1 He MicTUTb NpaBo
Ha OTPMMaHHA AOMOMOTY i3 COLianbHOro CTpaxyBaHHA OyAb-AKOro BUAy, AKLO
AeprkaBa BMPIWNTb CTBOPUTU NporpamMmy Ajia HagaHHA MaTepianbHOI JOMOMOrH,
BOHa Mae 3pobuTu Le y cnocib, BignosigHni cTaTTi 14.

56. Lle 03Havag, wWo iHTepecn 3aaBHUKIB NignagatoTb nig gito ctatTi 1 MpoTo-
kony No 1inpaBa Ha 3axX/CT BNaCHOCT, AKe BOHa rapaHTye. Liboro goctatHbo, WwWob
BBaxaTu CTaTTio 14 KOHBEHLUIT TaKo1o, WO MOXe 3aCTOCOBYBaTUCA».

Asi3 npotu Kinpy (Aziz v. Cyprus),
N2669949/01 Big 22 BepecHA 2004 p.'®

@akmu. 3as8HUK cKapxusca 3a cmammeto 3 [Tlpomokony N2 1, npuliHamozo
okpemo abo y noeOHaHHI 3i cmammeto 14 KoHgeHyil, npo me, wjo tomy He 0aHO
30ilicHIo8amu npasa 20710Ccy Ha niocmasi HayioHaaIbHO20 NOX00XeHHA ma/a6o
06’€0HAHHA 3 HAYIOHAIbHOK MEeHWUHOI.

Bumse 3 piweHHs

MNMpaeo Ha sinbHi 8ubopu. «25. Tm yacom Ak cTaTtTa 3 MpoTokony N2 1
30608'A3y€e Bucoki [lorosipHi CTopoHn nposoauTy BU6opH, AKi 3abesneuytotb
BiflbHe BMPaXKeHHA AYMKM Nitofen, npaktukoto Cyay BCTAaHOBIEHO, WO BOHA ra-
paHTye npaBa ocobu, 30Kpema npaso obupatu i 6yt obpaHum. Monpw Te, Wo ui
npasa € 3aNopyKoIo AeMOKpaTii Ta BEpPXOBEHCTBa MpaBa, BOHW He € abCONIOTHNMM i
MOXYTb 6y TN 06MexeHUMK. JJoroBipHi fepKaBu MatoTb LUIMPOKY CBOOGOAY po3cyny
y 1t cdepi, ane Cyn — AK OCTaHHA iHCTaHLiA — Ma€ BU3HAUUTU, Yn Byno [OTPUMAHHA
Bumor cTatTi 3 MpoTtokony N2 1: BiH MOBMHEH NepeKoHaTUCA, WO 3acTepeKeHHA
He 0O6MeXyIoTb NMpaBa HaCTifNbKMK, LWo6 6yna cnoTBopeHa cama iXHA CyTb | BOHM CTanm
HeebEKTUBHMMWY; LLO Lii 3aCTEPEXEHHA 3aCTOCOBYIOTHCA 3 IEMTVMHOI METOH; i LLO
BMKOPMCTOBYBaHi 3aco6u He € HenponopLiiH1MK (auB. Mat'ey-MoxiH Ta Knepdarnr,
3rapaHe BuLe, § 23, § 52 Ta HewogasHo MarTioi npoTtn CnonyyeHoro KoponiscTea
[GC], N224833/94, § 63, €EKIMT 1999-I; [Tabita npotu Itanii [GC], N2 26772/95, § 201,
€K 2000-1V; Migkonb3iHa npoTwu JlaTsii, N0 46726/99, § 33, EKINJT 2002-11).

26.Cyp 3ayBarye, Lo KoHctuTyuin Kinpy Habpana umHHOCTI B cepriHi 1960 poky.
CratTa 63 nepepnbavana fBa oKpemi BUOOPUi CNNCKKM, OANH ANA FPEKO-KiNpioTCbKOT
CNiNbHOTY Ta OAUH ANA KiINPCbKO-TypeLbKoi rpoMagun. TmM He MeHLUe, y4acTb Ty-
peLbKo-KiNpioTCbKOT FpOMaZun y napiameHTi Mpr3ynMHeHo BHaCiOK Haa3BUYaii-
Hoil cuTyaii, Wwo novanaca B 1963 poui. Bigrenep BignosigHi ctatti KoHcTuTywii, wo
nepen6ayatoTb NapnaMeHTCbKe NpeACcTaBHULITBO TYpeLbKo-KinpioTCbKOI CNiflbHOTH
Ta KBOTW, 3aKpinsieHi 3a ;BOMa rpomMagamMu, CTano HEMOXKINBMM 3aCTOCOBYBaTH
Ha NpaKTuui.

136 Case of Aziz v. Gyprus (Application no. 69949/01) = [CnpaBa «A3i3 npomu Kinpy»]: Judgment European Court
of Human rights 22 June 2004, final 22/09/2004 (merits and just satisfaction). HUDOC: database. URL: https://
hudoc.echr.coe.int/eng# {<fulltext»: [«Aziz%20v.%20Cyprus»],»documentcollectionid2»: [«GRANDCHAMBER»,»CH
AMBER»] »itemid»: [«001-61834»]}. Mepeknan ykpaitcokoto MoBoto: OgpiyiliHa cmopikka lTpoekmy Padu €gponu
«BHympiwHe nepemiwens & Ykpaini: pospobka mpusanux piwens». URL: https://rm.coe.int/15-case-of-aziz-v-
cyprus-ukrainian-translation-/16806b5960.
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27.PiweHHAM y cnpaBi 3aABHMKa BepxoBHuin Cya BM3HaB, WO CTaTTA 63 KOHCTH-
Tyuii Kinpy Ta ctatTa 5 3akoHy 72/79 (wopo Bubopis aenyTartiB) He 3abe3neuyioTb
Y4acTi uneHam TypeLbKo-KinpioTCbKOT FpoMau, Aka NPOKUBAE B KOHTPObOBaHIl
Ypapom yacTtrHi Kinpy, y ronocyBaHHi Ha napnamMmeHTCbKMx BUbopax, i nigTeepams,
LLO BiH HE MO>Ke BTPYYaTWCA Ha OCHOBI 3aKOHY HEOOXIAHOCTI, W06 3aNOBHUTU Big-
NOBIAHI NPOrasnNHN y 3aKOHOLABCTBI.

28. Xoua Cyp 3a3Havae, WO Aep>KaBU KOPUCTYIOTbCA 3HaUYHO cBo60A010
ANA BCTAHOBJMIEHHA NPaBW Y MeXax IX KOHCTUTYLINHOrO naay, Wo perynoTb
napflaMeHTCbKi BMOOpY Ta CKNaj napiameHTy, i Wo BiANOBiAHI KpUTepii MOXyTb
CKaCOBYBATUCH 3aJ1EXKHO Bif} iCTOPUYHMX | NONITUYHNX YNHHMKIB, BNACTUBMX KOXHIl
Jep>aBi, Ui npaBuia NoBUHHI He NO36aBAATU OKPEMUX OCi6 um rpyn oci6 Mmoxnu-
BOCTi 6paTi yyacTb y NONITUYHOMY KMTTi KpaiHUM Ta, 30KPeMma, Y BUbopax 3akoHo-
[aBYOro opraHy, NpaBo Ha L0 rapaHTOBaHe AK KOHBEeHLUi€lo, TaK i KOHCTUTYLiAMYN
ycix [JoroipHux lepas..

29.Y uin cnpasi Cyg 3a3Havae, Wo i 6e3 Toro cknagHa cutyauia Ha Kinpi norip-
wunaca nicna okynauii MiBHiYHoro Kinpy TypeubKumMu BiiCbKamu, i Taka cuTyalin
NPOAOBKYBanacA MPOTArOM OCTaHHIX TPMALATK poKiB. [lani BiH 3ayBaxKye, WO, He-
3Ba’KaloUU Ha Te, Lo BiAMNOBIAHI KOHCTUTYLiIHI NONOXeHHA Oy HeedeKTVBHUMY,
iCHye ABHa NporannHa y 3akoHOLABCTBI LWOAO BUPILLEHHA NMOAANbLUNX Npobnem.
Omixe, 3aA8HUK, AK 4J1eH mypeybKo-Kinpiomcbkol 2pomMaou, Wo NPoXXueae 8 palioHi
Kinpy, koHmponvosaHomy Ypsadom, 6y nosHicmio no3basneHuli Moxausocmi 8u-
c108UMU c8oto OyMKY Npu 8ubopi Ynerig lanamu npedcmasHuUkie KpaiHu, y AKitl 8iH
€ 2POMAOAHUHOM i Oe 8iH 3a8>X0U XU8.

30. Cy0 ssaxae, wjo 3 027190y HA BUK/IAa0eHi suwe 06cmasuHu, 6ys0 nopyweHo
camy cyme 8u60pY020 NPABA 3AABHUKA, AKe 2apdHmMyemscsa cmammeto 3 [lepuiozo
npomokosy. Omxe, 6y/10 NOpYWeHHS Yb020 NOJTOXKEHHS».

Heduckpuminayilina peanizayia npaea Ha 8inbHi aubopu. «34. BignosigHo
Ao npaktnku Cypy, ana uinen ctatti 14 KoHBeHLUii BIAMIHHICTb y CTaBfeHHi € guc-
KpUMiHaLinHO, AKLO BOHA “He Ma€ 06'EKTMBHMX Ta PO3YMHMX MiAcTas’, TO6TO
AKLLO BOHa He 3[iNCHIOETbCA 3 “NeriTMMHOI0 MeTol” abo AKLLO He iCHYE “po3yMHOT
NPONOPLIMHOCTI MiX 3aCTOCOBYBaHVMM 3aC06aMM Ta METOHD, SIKY HaNIEXNUTb pea-
nisyBaTn” (guB. pilleHHs y cnpaBi “A6aynasi3, Kabanec ta bankaHgani npotu Cno-
nyyeHoro Koponiscta” Big 28 TpaBHa 1985 poky, cepia A, N°94, c. 35-36, § 72).
Binbwe Toro, [lorosipHi [lep»aBu KOPUCTYIOTbCA NMEBHO CBOOOO po3cyay,
OL|iHIOKYY, HAaCKINbKM BIAMIHHOCTI B iHWMX NOAIGHUX CMTYaLisxX BUNPaBAOBYOTb
iHwe nosopxeHHA (aue. Willis npotn CnonyuyeHoro Koponisctea, N2 36042/97,
§ 39, €KINJ 2002-1V).

35. Cyn TakoX 3a3Havag, Lo cTaTtTAa 14 He iCHye CaMOCTINHO, a Biflirpa€ BaxnumBy
POsb, 4OMOBHIOKYUM iHLWI NONOXeHHA KoHBeHUiT Ta [IpOTOKONIB, OCKINIbKN BOHa
3axMLLA€E OKpeMMX OCib, Wo 3HAXOAATbCA B NOAIOHNX cuTyauisax, Bif Oyab-akol
ANCKPUMIHAUIT B 34iICHEHHI NpaB, BUKMAZEHNX B LNX NMOMOXKEHHAX. AKLO 3aCTo-
COBYETbCA NeBHa cTaTTA KoHBeHLiT oKpeMo, TaK i y MoefiHaHHi 3i cTaTtTeto 14,1 6yno
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BCTaHOB/IEHO OKpeMe NopyLUueHHA OCHOBHOI cTaTTi, CyA He NOBMHEH po3rnagatn
CnpaBy 3a cTaTTeto 14 TakoX, NPOoTe AKLLO OCHOBHUM acnekToM CrpaBy € 6e3nepey-
Ha HecnpaBeAnmBICTb Y MOBOAXEHHI NP 3[iICHEHHI MPaBa, AKE OCKaPXKYETbCA, BU-
HUKaE 30BCiM iHLWa cnTyauis (auB. pilweHHA y cnpasi «dyaroH npotu CnonyyeHoro
KoponiscTtea» Big 22 )0BTHA 1981 poky, cepia A, N245, n. 26, § 67, i Chassagnou Ta
iHWwi npoTn OpaHuii [GC], N2 25088/94, 28331/95 Ta 28443/95, § 89, EKINJT 1999-l1).

2.3anABaYy Lin cnpasi

36. Cyn BBaXae, WO Yy Ui cnpaBi ckapra Ha nigcTasi ctatTi 14 KoHBeHUji He €
NPOCTO NiATBEPAKEHHAM CKapru 3asBHUKa BignosigHoO go ctatTi 3 MNpoTokony
Ne 1. Cyq 3a3Hauvag, Lo 3aABHUK € rPOMaAAaHNHOM Kinpy, MpoXnBaB y KOHTPONbO-
BaHomy Ypagom pawoHi Kinpy. Cyg 3ayBaxye, WO Pi3HNLA y CTaBNEHHI y Uil cnpasi
CcnpuvyYnHeHa TM GaKToM, WO 3aABHUK 6YB TYPKOM-KiNpioTOM. 3 KOHCTUTYLIMHUX
NOJNOXeEHb, WO PerynioTb BUOOpUi NpaBa rpekis-KinpioTiB Ta TypKiB-KinpioTis
rpomag, BUNaMBearsno, Wo iX NpakTUyHa peanisauia cTana HeMOXNBOIO.

37.Xoua Cyp 6epe go yBarv aprymeHTr Ypsagy, BiH BBaXae, LLO BOHU HE MOXYTb
BMMNPaBAaTH Liio Pi3HULIO O6I'PYHTOBaHMM Ta 06'EKTMBHUMY NigcTaBamm, 0ocobnu-
BO B TOMY, LLIO TYPKU-KiNpioTu, AKi nepebyBatoTb B Til camiil cmTyaLii, Lo i 3aABHNK,
He MOXyTb 6paTi yyacTb Y ronocyBaHHi Ha Oyfib-AKNX NapiaMeHTCbKMX BUOOpax.

38. Taknm umHom, Cyn [OXOAUTb BUCHOBKY, WO iCHY€E ABHE HEO4HAKOBe Mo-
BOIPKEHHA NpW 3[iiCHEHHI 3a3HAaYeHOro NpaBa, AKe OCMOPIETLCA, | AKe Cnif
po3rnagaT sk OCHOBHUIA acneKT cnpaBsu. BignosigHo 6yno nopyweHHA cTaTTi 14
KoHBeHLUii y noegHaHHi 3i ctatTeto 3 MpoTtokosny N2 1».
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HopaTtok 3. Cnpasun €BponencbKOro cygy 3 npas NOAUHMN,
3YMOBJIEHI BHYTPILLIHIM NepeMillleHHAM
Ta KOHPNIKTOM B YKpaiHi (BUTAr)

AHTOH BacunboBuu JlicHui

Ta ABa iHWMX 3aABHUKN NnpoTu YKpaiHwm i Pocii

(Lisnyy and two other applicants vs. Ukraine and Russia)
(yxB. wWopmo npunHaTHocTi), N°5355/15, Big 5 nunHa 2016 p.'>’

®akmu. [Tocunaroyucs Ha cmammio 2, nyHkm 1 cmammi 6, cmammi 8, 10i 13
KoHeeHUuil, 3as8HUKU NOCKAPXXUJIUCA, U0 iXHi npasa 8ionosioHo 0o KoHeeHUii He Mo-
Xymb 6ymu ehekKmugHO 2apaHmMoBaHi, OCKinbKu 0epxxasHi ycmaHosu Ha CxioHit
YKpaii, 30Kpema cyou, npusynuHusiu ceoto pobomy i 6yau nepemiujeHi Ha mepumonpii,
niOkoHMposneHi Ypady Ykpaitu.

3aA8HUKU MAKOX CKAPXAMbCA, W0 IXHE XUumms 6yJ10 NOCMAs/IeHo nid 3a2po3y
yepes ob6cmpinu cin, 8 AKUX 80OHU NpoXusasu. AKWo hpoyumysamu cmammio 1
lMpomokony No 1, 3aa8HUKU cKapXambcA, Wo o6cmpinu nepewkooxarome MUpHo-
MY KOpUuCmy8aHHI0 C80iM MAliHOM i NpOXUBAHHIO. (3 camoi yxeasnu.)

Bumse 3 yxeanu

«25. Cyp Harapye, wo npoBagkeHHA y CyAi maloTb 3maranbHUn Xapakrep.
Tomy 3aBAaHHAM CTOPIH € OOIPYHTYBATM iXHi paKTONOrUHI aprymeHTH, HaaaBLwm
Cypny HeobxifHi gokasn. Y Tol vac Ak Cyf Hece BiiNOBiAaNbHICTb 33 BCTAHOBJIEHHSA
bakTiB, 3aBLaHHA CTOPIH — HAJATN aKTUBHY MiATPUMKY LWAAXOM HafaHHA byab-AKol
HeobxigHol iHpopMaLii. 3 ornagy Ha ue cnig 6paTi Ao yBaru NoBefiHKy CTOPiH nif
yac 36mpaHHsA gokasis (auB. cnpasy «lpnaHgia npoty CnonyyeHoro Koponisctea»
(Ireland v. the United Kingdom), 18 ciuHa 1978, n. 161, cepisa A No 25).

26. OckinbKm 3aaBHNKM nocunatotbea Ha ctatTio 1 MNpoTtokony No 1 go KoHseHuii,
Cyn NpvNHAB NO30BHY 3asABY MallHOBOIO XapaKTepy, NofaHy AeAKUMY 3adBHKaMW,
CNUPAIYNCh Ha BUTATU 3 PEECTPY MiCLA NPOXKMBaHHA, BUAAHOIO MiCbKOIO afMi-
HicTpaui€lo nicna 3aaBneHoi ataky (AnB. cnpay «KepimoBa Ta iHWi NpoTn Pocii»
(Kerimova and Others v. Russia), No 17170/04, 20792/04, 22448/04, 23360/04,
5681/05 i 5684/05, § 293, 3 TpaBHA 2011 poky). Y cnpasi «Jamaes npotun Pocii»
(Damayev v. Russia) (No 36150/04, nn. 108-111, 29 TpaBHa 2012 p.) Cyg yxBanus,
LLIO 3aAABHUK, AKNI MOCKap»KNBCA Ha 3pYHYBaHHA CBOrO AOMY, MOBUHEH NPUHANMHI
HaZaTu CTUCIINI ONKUC 3a3HaYeHOoI BNacHoCTi. LLe AK foaaTKoBi 4OCTOBIPHI oKa3mn
npaea BNacHOCTi Ha MaliHo abo micLe npoxuBaHHA Cyn NPUIAHAB TaKi JOKYMEHTH:
CBigoLTBa NPO NPaBO BNACHOCTI, BUTAMM i3 3eMeIbHOro i NOAaTKOBOrO PEECTPIB,

137  AuToH Bacunbouy JlicHuii Ta ABa iHLmx 3aABHUKI npoTin YKpaiHu i Pocii (Lisnyy and two other applicants vs. Ukraine
and Russia) (yx. wopo npuitkatHocTi), N2 5355/15, Bia 5 nunHa 2016 p. 06paHi cranaapti Pagy €Bponu CToCOBHO
npas nioAuxu BO Nepeknag ykpaicokoto moBoto: Opiyitiva cmopikka lpoekmy Padu €sponu «BHympiuire nepemi-
WeHHs 8 Ykpaiki: po3po6ka mpusanux piwers». URL: https://rm.coe.int/16-lisnyy-and-others-v-ukraine-and-russia-
uaa/16806b5961.
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OOKYMeHTU, BUAaHi MicLieBoto agMiHicTpauieto, nnaHu, potorpadii i KBUTaHLT
Ha onnaTy KOMYHanbHWX NMOCAYT, a TaKOX JOKa3M OTPMMaHHA NOLUTK, 3asABU CBiKIB
a60 6yab-AKi iHLWi BiANOBIAHI AOKa3M (AVB., HaNPKKag, cnpasy «[IPOKONOBMY NPOTH
Pocii» (Prokopovich v. Russia) No 58255/00, n. 37, €CIMJ12004-XI, i cnpasy «EncaHoBa
npotu Pocii» (Elsanova v. Russia) (dec.), No 57952/00, 15 nuctonaga 2005 p.). 3a-
rasiom, siKILO 3aABHVIK He HaZlaB XOAHVX [JOKa3iB MpaBa BNacHOCTI Ha MaltHO abo
MicLie NPOXKUBaHHA, Noro ckapru byae BiaxmneHo (gue. cnpasy «CaprcaH NpoTu
AszepbarigkaHny» (Sargsyan v. Azerbaijan) [BI], No 40167/06, n. 183, ECIM/12015 p.).

27. OTxe, Bi 3aABHUKIB BYMaraeTbCcA HagaTu JOCTaTHI JOKa3uW Ha niaTeep-
[PKeHHA CBOIX BUMOT BignoBigHo fo ctatTi 1 NpoTtokony No 1 4o KoHBeHL,ii npo 3HuW-
LleHHA MaiiHa nif Yac 36poHOro KOHPNIKTY. AHaNoriYHMIA NiaXif 3aCTOCOBYETHCA
[0 CKapr Ha niacTaBi cTaTTi 2, nyHKTY 1 cTaTTi 6, cTaten 8, 10 i 13 KoHBeHLUii.

28. Y nomoyHux cnpasax Cy0 3aysaxus, Wo 8i0 camo20 no4amky iHmepecu
3asA8HuUKie npedcmasnanu adsokamu. OOHaK nepwuli 3as8HUK HA0A8 JuWe Konito
€8020 nacnopma i pomoezpacpii 3pyliHosaHoz2o 6yOUHKY. He 6y110 Ha0aHO XOOHUX 00-
Kasig npasa enacHocmi Ha 6yOUHOK abo 6yOb-AKUX IHWUX NPaAs, AKi MO2/1U Hasexamu
3aA8HUKY, Uj000 6YOUHKY. [lpyea 3aas8HuUyA Ha0aAaa Konito c8oeo hacnopma i Konii
pi3HUXx 38imie OpeaHizayil 3 6eaneku i cnispobimHuymea 8 €8poni, a Makox oesKi
Pp030pyKOBAHi Mamepianu 3 [HmepHemy npo 3a2asibHy cumyauiio Ha cxodi YkpaiHu.
Tpemiti 3as8HUK N0OAes suLWe Konito 8020 nacnopmd.

29. Cydy 0obpe 8i00MO NPO HAABHICMb NeBHUX BUHAMKOBUX 06CMABUH, WO He 3d-
J1exame 8i0 3aA8HUKI8 | AKi BUKIUKAAU mpYOHOWI 0718 NOOdHHA OOKYMeHMAsIbHUX
0oKasie Ha nidmpuMKy ceoix ckape. Tomy 0o nocmitiHoi npakmuku Cy0y Hanexums
3acmocygaHHsA 6inbw nobaxugoeo nioxody 3a HaseHocmi 6e33anepeyHoz2o 0o-
kasy makux obcmasuH (ayB. cnpasy «KpsHre npoTtn PymyHii» (Creanga v. Romania)
[BM], No 29226/03, n. 88, 23 ntotoro 2012 p., i NpoUNTOBaHI B pilleHHi cnpaswu,
3 ypaxyBaHHAM BHeCeHMX 3MiH). Lli 06cTaBrHM NepeBaXHO CTOCYIOTbCA CUTYaLil
TPUBaKOUYOro KOHPNIKTY, OCKINIbKM BiH CTAHOBUTb MiAFPYHTA Y PO3rNAAi LMX CNpaB.

30. O0Hak cnid 3aysaxxumu, W0 3dA8HUKU He Hasesiu XOOHUX NPUYUH W000
Mo20o, YoMy BOHU He 3M02/1U Ha0amu 8i0N08iIOHI O0KYMeHMU, AKi NiOKpinomMs ixHi
cKapau ujo0o nopyuleHHA npas 8ionosioHo 0o KoHeeHyii (Ous. nyHkmu 9, 14, 18 28
suuje). Takox BoHM He nosigomunu Cyn npo 6yab-AKi cnpobu, AKi BOHW 3pobunu
A1A OTPUMAHHA NPUHANMHI YaCTUHN JOKYMEHTaNbHUX AOKa3iB ANA NigKpinaeHHA
TXHiX 3BUHYBauyeHb. 3 ornAgy Ha Le 6yno BCTaHOBJIEHO, LLO BiAMOBIAHO A0 NYHKTY 1
npasuna 44C Pernamenty Cygy, AKLIO CTOPOHA He HaAA€ AOKas3iB un iHpopmaLil,
AKoi Bumarae Cya, abo 3 BnacHoi iHiLiaTuem He nosigomnae iHpopMaLlii, Aka Mae
CTOCYHOK A0 CMpaBu, abo AKMMCb iHLLIMM YMHOM He 6epe epeKTUBHOT yuacTiy npo-
BagxeHHi, Cyn moxe chbopmyntoBaTu BifNoBiAHI BUCHOBKY, AKi, Ha NOr0 AyMKY,
BUMMBAIOTb 3 TaKMX O6CTaBUH (OWB., 3-NOMiX 6araTtboX iHWMX aBTOPUTETHUX
oxepen, cnpasy «CaBpigdiH [>kypaes npotu Pocii» (Savriddin Dzhurayev v. Russia),
No 71386/10, n. 130, €ECMJ1 2013 p. (Butarn)).
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31. 3a Takmx 06CTaBMH i BigNoBiaHO Ao NyHKTY 1 npasuna 44C PernameHTy
Cyay, Cyn yxBanus, O iXHi CKapru He MatoTb JOCTaTHbOrO OOFPYHTYBaHHA (AMB.
aHanoriyHum nigxig y cnpa.i «[loHoMapboB Ta iHwi npotu bonrapii» (Ponomaryov
and Others v. Bulgaria) (dec.), No 5335/05, 10 ntotoro 2009 p.).

32. TakUM YMHOM, 3asABa ABHO He OOI'PYHTOBAHA i MOBMHHA OyTY BigXuneHa
BiANOBIAHO A0 NiANYHKTY (a) MyHKTY 3 i NyHKTY 4 cTaTTi 35 KoHBeHL;ji».

HeHnc Onekcanpposud MNonoBnHko

Ta TpM iHWKX 3asBHUKN NpoTn YKpaiHu i Pocii

(Polovynko and three other applicants v. Ukraine and Russia),
N252061/14 (yxB. Lo#O NPUIAHATHOCTI), 5 nunHA 2016 p.'3®

@akmu. 3aA8HUKU CKApXambCA 8i0nogioHo 0o cmameli 3,4, 5 i 13 KoHeeryii, wo
ixHi poduyi 6ys1u 8BUKpAOeHi Ma He3aKOHHO ympUMYyB8a/IUCh y 3dpy4YHUKAX YIeHamu
cenapamucmcbKux cusi Ha CXioHil YKpaiHi i ujo B0HU cmaiu xepmeamu X0pCmoKo20
nosodxeHHs U ekcniyamauil. BOHU makox ckapunuce Ha 8iocymHicme eghekmug-
HUX HayioHaneHuUx 3acobis Npasogozo 3axucmy.

Bumase 3 yxeanu

«9. MepLu HiX yXBanuTK pilleHHA NPO BUTYYEHHA NEeBHOI CNPaBu 3 PeECTPY,
Cyan MOBMHEH nepeBipyTH, Y JOTPUMAHHA NPaB JIIOANHN, 3Ti4HO 3 BU3HAUYEHHAM
cTaTTi 37 KoHBeHLUil, BUMarae NnpofoBXKeHHA po3rnagy cnpasu. LLoao uboro craT-
Teto 37 nepepbayeHo:

“1. Cyn Moxe Ha 6yab-AKiil cTafii NpoBafKeHHA Yy CnpaBi NPUINHATY pilleHHA
NpO BUSTYYEHHA 3aABW 3 PEECTPY, AKLLO 06CTaBMHU AaloTb NIACTaBN AiTU BUCHOBKY:

(a) Wo 3aABHKK He Ma€ Hamipy Aani NigTPUMyBaTK CBOIO 3aABYy; <...>

Mpote Cyn NpoaoBKye po3rnag 3adasu, AKLLO LibOro BMarae nosara o npas
NIOANHK, rapaHToBaHMX KOHBEHLiED Ta MpOoTOKONaMu o Hei'".

10. Mepw Hix BUNYy4nTH crnpasy 3 peecTpy, Cya TakoX NOBMHEH PO3INAHYTU
06CTaBMHN JOTPYMAHHSA MPaB JIIAMHU, AK BM3HAYeHO B KoHBeHLi Ta ii [poToko-
nax, AKi BMaraloTb NPOAOBXKEHHA po3rnagy cnpasu (B KiHUi NyHKTY 1 cTaTTi 37).
Lle cnpaBsw, B AKNX 3aABHUK Oa)a€ BifKNMKaT CBOIO 3aABY (ANB. BHECEHI 3MiHN
y cnpasi «Tapep npotu CnonyyeHoro Koponiscteax (Tyrer v. the United Kingdom)
No 5856/72, 25 kBiTHA 1978 p., nn. 24-27). Taki 06CTaBNHW BUHMKAIOTb, KON NPO-
[OBXXEHHA PO3rNAAY 3aABM MOXe CNPUATY TIIYMaYeHHIo, rapaHTyBaHHIo i po3pobui
CTaHZapPTIB 3aXMCTY BignoBigHo fo KoHBeHLUii (AvB. gna npuknagy cnpasy «KapHep
npotu ABcTpii» (Karner v. Austria) No 40016/98, n. 27, ECIJ1 2003-1X). 3okpema, Le

138 [lenuc Onekcanapouy MonoBuHKo Ta Tpu iHwWKX 3asBHUKN npoTi Ykpaiku i Pocii (Polovynko and three other
applicants v. Ukraine and Russia), N 52061/14 (yxB. Wwogo npuitHTAHOCTi), 5 nunHa 2016 p. 06paHi craHaaptv Paan
€Bponn cTocoBHo npas ntoaun BIO. Mepeknag ykpaiHcbkoto MoBoto: Oiyiiina cmopikka lpoexmy Padu €sponu
«BHympiwre nepemiwjenHs & Ykpaini: pospo6ka mpusanux piwers». URL: https://rm.coe.int/17-polovynko-and-
others-v-ukraine-and-russia-ukr/16806b5962.

JAopatok 3» 183



06CTaBMHU, KONM BUHMKaOTb HOBI Mpo6nemu abo npeLefeHTHOro Npasa He JocTaT-
HbO ANA BUPILEHHA NeBHOro NuTaHHA (auB. cnpasy «PaHues npotu Kinpy i Pocii»
(Rantsev v. Cyprus and Russia) No 25965/04, nn. 199 i 200, €CI1/1 2010 (Butarn).

11.Y notouHunx cnpaax Cyz 3ayBa)uB, L0 3aABHVKYM 6y BUNYLLEHi Ha BOJO.
Cyn TaKoX 3ayBakVB, O 3aABHMKM YIiTKO 3aABUIY, LLO BOHU binblue He H6axaloTb
NpoAoBXKyBaTK Po3rnAg 3a3HaveHnx 3asaB y Cyai. Cya Takox NoBiAOMUB, LLO Kinb-
KiCTb CnpaB, NOB'A3aHMX i3 NofibHMMK GpakTamu, AKi CTOCYIOTbCA aHaNOriYHUX Nw-
TaHb BignosigHo fo KoHseHLUii, 6ynu nepeaaHi o Cyay ana posrnagy. TakuM YMHOM,
y Cyny Gyzne MOXnMBiCTb BU3HaUMUTV NPaBOBI NTaHHA, MOB'A3aHi 3 LMK ClpaBamMu.

12.3Barkatoun Ha BueBMKNageHe, Cya BiANOBIAHO [0 NiANYHKTY (a) NyHKTY 1
CTaTTi 37 KOHBEHL,ii BBaXaE, L0 HEMAE MOAANbLUMX MiACTaB ANA NPOAOBXEHHA PO3-
rnagy umx 3anaB. Takum YMHOM, Cy#OBI CMpaBK Crlif BUNYYNUTU 3 PEECTPY ANA Npu-
NMUHEHHA X MOAANbLLOro Po3rnagy».

Liesap Ta iHwi npoTu YKpaiHu (Tsezar and others v. Ukraine),
NeNe73590/14, 73593/14, 73820/14, 4635/15, 5200/15, 5206/15 and 7289/15
(piweHHA wopo cyTi), 13 notoro 2018 p.'*

®akmu. Yci 3aa8HUKU - xumeni micma [JoHeyska. Y pizHi 0amu 2014 poky sunna-
ma donomozu i3 coyianbHozo 3abe3neydeHHs 6y1a NpUNUHeHd, Wo NiomeepoXXyembcsa
0osgiokamu, 8UOGHUMU MicyesuMU Op2aHAaMU COYiasibHO20 3axucmy HAceseHHH.

Bumse 3 piweHHs

MNMpaeo Ha cnpasednusuli cyo. «47. Cyn 3ayBa)Ky€e 3 Camoro noyarky, Lo
HEeMOXJIMBOCTI TPETeNCbKNX CYAiB, WO 3HaXOAATbCA B MiCTi, Ae NPOXKMBalOTb 3a-
ABHUKW, BUPILLYBaTV IXHi BUMOTUN — € pe3ynbTaToM BiiCbKOBMX il y TUX cdepax,
AKi 3HaXO[ATbCA NO3a KOHTponem Ypagy.

48. OTXe, HeMa€e NUTaHb 4O OpPraHiB Aep»aBHOI BNagmW BianoBigaya Wwogo Ha-
BMUCHOTO «06MEeXeHHsA» ab0 «1iMiTyBaHHA» 3AiNCHEHHSA NPaB 3aABHMKIB Ha JOCTYN
[o cyay (Ha BigmiHy, Hanpuknag, Bi Omap, ®paHuia, 29 nunHa 1998 p., §§ 34-44,
3BiTn 1998-V). MuntaHHA nepep Cynom nondArae, cKopille y ToMy, Yn fiepKaBa-Bia-
noBifay BXxuna BCix HeobOXiAHMX 3axoAiB AN1A OpraHisaLii CBO€Ei cynoBoi cuctemm
TaKUM Y/HOM, W06 3a6e3MeUnT NpaBa, rAapaHTOBaHI CTATTelo 6, Ha NpaKTuLi (AuB.,
Mutatis mutandis, Union Alimentaria Sanders SA npotu Icnanii, 7 nunHa 1989 p.,
§ 38, Cepia A, N2 157, i «[JlaBpaH npotu TypeuunHu», N2 18342/03, § 45, 3 nuctonaga
2009 p.), 3Baxaloum Ha JaBHO BCTAHOBJIEHWI NPUHLUMM, 3riAHO 3 AKMM KOHBeHL A
Ma€ Ha MeTi rapaHTyBaTh NPaBa, fKi € NPaKTUYHNMM Ta ePEKTUBHUMY, A He TeOo-
peTryHMMM Ta into3opHUMK (ArB. Artico v. Italy, 13 TpaBHs 1980 p., § 33, cepis A,
N2 37 Ta «l6parim Ta iHwi npot CnonyuyeHoro Koponiscta» [GC], nos 50541/08,
50571/08, 50573/08 i 40351/09, § 272, €KIJT 2016). Po3rnagatoun Le nuTaHHsA,

139 Lle3ap a iHwi npoty Ykpaitu (Tsezar and others v. Ukraine), NeN® 73590/14, 73593/14, 73820/14, 4635/15, 5200/15,

5206/15 and 7289/15 (pitweHs wopo cyTi), 13 niotoro 2018 p. Mepeknaz ykpaiHcbKolo MoBoto: Mikicmepcmeo co-
yianeHoi nonimuxu Ykpainu. URL: https://www.msp.gov.ua/news/14818. html?PrintVersion.
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Cyn ycBifOMIIIOE KOHTEKCT, B AKOMY BMHMKNA CNpaBa, 30KpeMa, Lo CTOCY€ETbCA
BiICbKOBWX Al B perioHi, i 3a3Hauvag, Wwo 6yno 6 noBepxHeBo po3rnagaty daktu
cnpasu 6e3 po3rnaay Takoro 3arajibHOro KOHTEKCTY (AmB. Xnebik npoTtu YKpaiHu,
N°2945/16, § 71, 25 nunHa 2017 p. 3 noganbLyM NOCUIAHHAM).

49. Cyp Haragye, Wo BiAnoBigHO A0 MOro npeLefeHTHOI NPAKTUKN, MYHKT 1
CTaTTi 6 BTINIOE «NPaBO Ha Cyf», 3 AKOro MpPaBo JOCTYMy, TOOTO NpaBo NofasaTtu
Nno30B A0 CYAY Y LMBINbHMX CNpaBax, € nuLle ogHMM acnekTom (amB. fengep npo-
™1 CnonyueHoro KoponiscTBa, 21 notoro 1975 p., § 36, cepia A, N2 18). [inAa Toro
o6 npaso Ha JocTyn 6yno ebeKTUBHUM, 0coba MOBUHHA MATU YiTKY, TPaKTUYHY
MOXNIMBICTb OCKAPXKUTW fito, WO € BTPYUYAHHAM Y 110ro abo ii npasa (gu1B. pilleHHA
y cnpasi «bereTens npotn OpaHuii» Big 4 rpyaHa 1995 poky, § 36, cepia A, N2333-B,
i «Tpeko-KaTtonuubka Mapadia JlyneHin Ta iHWi npotn PymyHii» [GC], N0 76943/11,
§ 86, €EKIMJ1 2016 (BUTArN)).

50. Cyp 3ayBaxye, WO, AK MiHIMyM, Ha ceprieHb 2014 poky, cyamn y [loHeLbKy
He Mafiv MOXKJIMBOCTI MPaLoBaTK, O He € NPeAMETOM CynepeyKm Mi>k CTOpOHamMu
(amB. n. 44 Buwe). BianosigHo, 3 TOro yacy 3aABHUKM He Manu 3MOrv noJaBaTyi No-
30B [0 CyfiB, PO3TalOBaHUX Y MiCTi [JIOHELbKY, O YiTKO BU3HAYaio OOMEXEHHS
IXHbOro NpaBa Ha JOCTyn A0 cyay.

51. Cyn Harapye, Wo npaBo AOCTYNy A0 CYAiB He € abCONIOTHNM, afe MoXe
6y TV OOMEXKEHUM; Lie AO3BOJIEHO iIMMJTiIKaLIi€l0, OCKINbKM MPaBO Ha JOCTYN 3a CBOIM
XapaKTepoM BMMara€ 1epXaBHOro perysoBaHHsA, IKe MOXe 3MiHI0BaTUCA Y Yaci
Ta Ha Micui BigNoBiAHO [0 NoTpeb Ta pecypciB CMiNibHOTK Ta oKpemux ocib (anB.
«Ashingdane npotu CnonyueHoro Koponisctgay, 28 TpaBHa 1985 p., § 57, Cepis A,
N°93, Ta «CraHeB npoTu bonrapii» [GC], N2 36760/06, § 230, EKIM/12012 p.). BctaHOB-
NII0K0YM Take peryntoBaHHsA, [loroBipHi fepaBu KOPUCTYIOTbCA MEBHOI CBOOOA00
po3cyay. Xoua 0CTaToUHe pilleHHs WOAO0 AOTPUMAaHHA BUMOT KOHBeHLii moKnageHo
Ha Cyn, dyHKuia Cyay He NOKNMKaHa YaCTKOBO 3aMiHWTY OLiHKY HaUiOHanbHUMN
opraHamu Bnagm 6yab-aKoT iHLWIOT OLHKYM TOTO, LLO MOXe 6YTY KpaLL ot MOSITUKOI0
y 1ini cpepi. TM He MeHLLe 0OMeXKEeHHS, L0 3aCTOCOBYIOTHLCA, HE MOBUHHI 06MeXy-
BaTV JOCTYN A0 iHbopMaLii 0coby Takum ymHOM abo B TaKii Mipi, o6 3MeHWNTN
camy cyTb npaBa. Kpim Toro, obmexeHHsA He cymicHe 3 NyHKTOM 1 CTaTTi 6, AKLLO
BOHO He JOCArHe 3aKOHHOT MeTW, i AKLLO He iCHYE PO3YMHOrO BiJHOLIEHHA Npo-
NOPUINHOCTI MiXX BUKOPMCTaHUMU 3acobamy Ta MeTOL0, AKY NOTPIGHO JocArTn
(auB. «<Kopaoa npotu Itanii», N2 40877/98, § 54, EKINJ1 2003-1, a Takox «[peko-
Katonuupbka napadis JlyneHrin Ta iHwi», 3ragaHa suwle, § 89).

52. Cy0 su3Hae, wo 0epxxasHi opzaHu 871a0u iHOOi MOXYMb 3d3HAMU NEBHUX
mpyOoHowig y 3abe3neyeHHi HanexHo20 yHKUYioOHy8aHHA Cy0080i cucmemu 8 Oe-
AKUX pezioHax 3 027170y Ha nocmiliHi 8ilicbkoai 0ii 8 Yux pezioHax. TuM He MeHuwe,
Ha 0ymKy Cydy, 04iKyembCs, Wo opeaHu 0epxxasHoi 871a0u 8Xxusamumyms 8ionoeio-
Hux 3axo0ig 0714 8upilieHHA NpobieMu, HaNPUKIAo, WAXOM cheyianbHo20 003801y
Ha NoOaHHA No308i8 00 Cydy 8 iHWOMY pezioHi Oepxasu (auB., mutatis mutandis,
«XamigoB npoTu Pocii» N©72118/01, § 156, 15 nuctonaga 2007 p.).
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53. Cy0 3a3Hauae, wo y 0aHil cumyayii depxasa eHecs1a 3MiHU 00 3aKOHO-
0ascmaa, 8HAC/TIO0K Y020 CNOYAMKY Cyou y CYyCiOHiX pe2ioHax 6ynu yno8Ho8aXeHi
p0o327190amu cnpasu, AKi 8 iHWUX 8UNAOKAx po32/140a1uce cyoamu Ha mepumopi,
AKA He KOHMPOEMbCA Ypa0om, i ocmaHHi 6ysiu nepesedeHi 00 8i0N08iOHUX cydie
Ha mepumopito, KOHMpoabLosaHy Ypaoom (0us. nyHkmu 34-38 suwe). 3okpema,
y 8epecHi 2014 poky — 3a 08a 4u Yomupu MicAayi 00 nodaHHA cnpas 0o Cydy — cyou,
pO3mawosaxi Ha mepumopii, KOHMpPOobLOBAHIU YpA0oM, 8xe Manu niocyoHicme
w000 adMiHicmpamueHUX Cnpas 3as8HUKie.

54. Cyn 3a3Hauvae, WO HeMa€E HifaKMx AoKasis, AKi 6 nigTBepaKyBanu Teep-
[KeHHA 3aABHUKA, Wo iX ocoburcTa cnTyalia nepeLkogxana im nepecysatuca
Ha TepUTOPIto, Ha AKIN PO3MilLyBannca BignoBigHi cyan, AnA nogaHHA NO30BHUX
3asB ab0 YNOBHOBAXXEHHSA NpefAcTaBHUKA AnA Uboro. MakTUYHO, 3 JOKYMEHTIB,
HagaHUX CTOPOHaMK, BUTNJIMBAE, L0 YOTUPW 3aABHUKIM Mann 3MOry nepecyBaTnca
Ha TepUTOPIl0, KOHTPOJIbOBaHY YpAZOM NicnA nepeMilleHHsA cyaiB (AnB. NyHKTN 16,
17 1a 19 Buwye). Lle, 30Kpema, CTOCYETbCA | MepLLOro 3aABHMKa, AKa, He3Ba)<aruu
Ha npo6nemu 3i cBOIM 340POB’'AM (AMB. N. 46 BULLE), MOTNa 3apeecTpyBaTnca y [le-
napTameHTi npaLi Ta couianbHoro 3abesneyeHHA YepBOHOAPMIICLKOIO panoHy
J[loHeubKoT obnacTi (auB. n. 16 BulLLe).

55. Cyn Haraziye, Wo y HelofaBHil cnpasi «Xnebik npoTu YKpaiHu», 3rafaHiin
BULLE, BiH NPUMNYCTUB, LLIO AepKaBHi OpraHu Bnaan YKpaiHu BXNAN BCiX HEOOXiAHMX
M 3aX0AiB ANA opraHisaLii Cy0BOi cMCTeMY TakKUM YMHOM, o6 3abe3neunTy Npasa,
nepepnbaveHi ctatTeto 6, eEKTUBHO Y KOHKPETHIN CUTYaLil NOCTIIHOrO KOHGIKTY
Ta AiNWn BUCHOBKY, O BOHM 3po0un Bce, WO B IXHIX CMMIax 3a UnMx o6CTaBuH,
ANA BUPILLeHHA cuTyaLii 3aaBHMKa (§ 79). AHanoriuHo, y uin cnpasi Cyn BBaXae, Lo
HaLuioHaNbHi OpraHun Bnaau 3poouny HaneXHM YMHOM OUiKyBaHi Bif, HUX KPOKM
ANA 3abe3neyeHHA HanexHoro GyHKLiOHYBaHHA CYAOBOT CMCTEMY, WO pobuTb i
AOCTYMHOI AN1A MeLLKaHLiB TepUTOPIl, AKi Hapasi He KOHTPONIIOTbLCA YPA#OoM
(avB., Xaminos, 3ragaHe BuLle, § 156). 3a BigcyTHOCTI OyAb-AKMX JOKa3iB TOTO, WO
ocobucTa cuTyauis 3afABHUKIB He AO3BONMA IM CKOPUCTATUCA L€ CUCTEMOIO,
Cyn BOXOAUTb BUCHOBKY, LLO 338 0OCTaBWH L€l CMpaBW HE3[aTHICTb 3aABHUKIB MO-
JaBaTu CBOI NO30BU O Cyfy Y CBOEMY MICTi MPOXMBaHHA He MOripLUyE camy CyTb
TXHbOrO NpaBa Ha gocTtyn o cyay. O6MeXXeHHsA Lboro npasa 6yno o6ymoBsieHo
06'eKTMBHUM baKTOM BIICbKOBMX Aiil Y palloHax, AKi YpsA[ He KOHTPONIOE (AnB.
n. 47 BuLLe), i, 3BaXkaloum Ha 06'EKTVBHI NePENOHN, 3 AKUMU CTUKANMNCA YKPATHCbKI
opraHu Bnagu, O4eBMAHO, He BYNO HENPOMOPLIAHIM.

56. Takum UrMHOM, He 6yno nopyLieHHA NyHKTY 1 cTaTTi 6 KOHBEHUii».

lNMpaeo Ha echekmueHulil OpudOUYHUL 3axucm. «66. Cy[ 3a3HaYaE, WO, AK BU-
NIMBAE 3 MOAAHHA CTOPIH, NepLUi ABa 3aABHVKM OTPUMYBaJV COLianbHi BUNIATH,
BKJIIOYAOUM Ti, WO M HanexaTb 3a nepiof 3 1 aunHA 2014 poky fo 15 yepBHA
2015 poky. Cyn 3a3Hauvag, Wo, He3BaXxaloum Ha Le, 3aABHUKM He Noroauncs i3
OTPUMAHOI CYMOIO Ta MOCKaPKUNCh, WO iM He ByNo BiALWKO[OBAHO BUTPATY, AKi
iM AOBENOCA NOHECTW ANA NOI3AKN Ha TEPUTOPIID, KOHTPObOBaHY YpAaaom. BoHu

186 » [lopaTtok 3



TaKOX CKAPXKUIIMCA Ha iHWI acneKkTy Woao epeKTUBHOCTI CUCTEMM COUianbHUX
BMNNaT (AMB. NYHKT 64 BuLLE).

67.TpoTe, HaBiTb AKLLO BBaXaTW, LLLO 3aABHUKW, NPO AKMX e MOBa, 36epernu
cTaTyC noTepninux, ckapra 3a ctatteto 1 Mpotokony N2 1 no KoHBeHLiiy 6yfb-Akomy
pa3i € HEMPUNHATHOIO 3 HACTYMHUX MPUYNH.

68. Cya 3a3Hauvag, Wo »KOoMeH i3 3aABHVKIB He OCKapP»KUB PilleHHA Npo npu-
3yNVHEHHA couiaibHMX BUMNAT Y HaLiiOHaNIbHUX CyfaX, OCKINIbKN BOHY BBaKanw,
Lo AOCTYN A0 LUMX CyAiB BIACYTHIN.

69. Cy0 Hazaodye, W0 8BUMO2a NPO Me, U0 3aABHUK MAE CNOYAMKY 8UKOPUCMO-
8ysamu 8HympiwHi 3acobu npasogoeo 3axucmy, nepw Hix 38epHymuca 0o Cyoy, €
8aX/IUBUM ACNEKMOM MexaHi3My 3axucmy, 8cmaHosseHuM KoHeeHuieto, aka € dono-
MIiXHOM0 00 HAUYiOHAIbHUX cuCcmeM, Wo 3abe3neydyome 3axucm npas tlo0UHU (L1B.
«AKkgiBap Ta iHWi npoTtn TypeyumHu», 16 BepecHA 1996 p., § 65, Jonosiai 1996-1V).
3aranbHi NPUHLMNK, L0 CTOCYIOTbCA BMYEPMAHHSA HauioHanbHMX 3acobiB npaBo-
BOFO 3aXMCTY, BifHOBNIOIOTLCA Y cnpasi «BykoBmY Ta iHWi npotun Cepbii» [GC], nos.
17153/11 1a 29 iHwwx, §§ 69-77, 25 6epe3Ha 2014 poky.

70.Cyp 3a3Havag, Wo y BepecHi 2014 poky opraHu Bfagv nepemictunm BCi Cyam
B paioHu, AKi binblue He nepebyBaloTb Nif IXHIM KOHTPOEM, Y CYCifiHi perioHu (auB.
n. 53 Buwe). CyA TakoX NOCUNAETbCA Ha CBOT BUCHOBKYM CTOCOBHO CKapri 3aABHUKIB
3a cTatTeto 6 (guB. n. 55 BuULLe), | Haragye, Wo B KOHKPETHOMY KOHTEKCTi, B AKOMY
BMHVIKMA CMPaBa, *KOLEH i3 3aABHVIKIB He 6B HENPOMOPLiHO OOMEXeHUI Y CBOEMY
npasi Ha 4OCTYN A0 CyAY, rAPaHTOBaHOMY LIIM MOMOMKEHHAM.

71.07xe, Cyn AOXOAUTb BUCHOBKY, LLIO, HE MOAAI0YM CBOIX CKapr A0 HaLioHas b-
HUX CyfiB, 3aABHUKUN He Hafiany HaLioHaNbHM OpraHaM Blagn MOXK/MBOCTI, AKa
B NPUHUMNI NOBMHHa OyTn HapjaHa [loroBipHUM fep»aBam 3rifHo 3i ctaTTeto 35
KoHBeHLUjii, a came MOXNMBICTb Ans 3anobiraHHA abo BUNpPaB/ieHHA MPaBonopy-
LweHb KoHBeHLiT uepes CBOIO BlacHy NpaBoBy cnctemy (Ave., mutatis mutandis Ta
cepef iHWKX opraHis, «<KappoT npoTy OpaHuii», 19 6epesHa 1991 p., § 36, Cepin
A, N°200 Ta «BykoBuu Ta iHLWi», 3ragaHe Buwe, § 90). BignosigHo, 3anepeyeHHsA
YpAagy npo HEBUKOPUCTaHHA HaLiOHaNbHMX 3aC06iB NPAaBOBOro 3aX1CTY MaE By Tu
nigTPUMaHo.

72. 3 ubOro BUMMBAE, WO LA CKapra noBrHHa 6yTu BiaxuneHa BignoBigHo
[0 NyHKTiB 14 cTaTTi 35 KoHBeHUii».

«75. Cyp 3a3Havag, Wo npaBo, nepenbaveHe ctatTelo 14, 6yTn 3ab6esneyeHnm
6e3 AMCcKprMiHaLil MpaBamu, rapaHToBaHMK KOHBEHL i€, MOPYLIYETLCA, KOMK
Lep»aBy CTaBAATbCA NO-PI3HOMY A0 OCi6 3 aHaNOrYHMMKM CUTYaLiaMK 6e3 HafaHH:A
06'€EKTVBHOrO Ta PO3yMHOro o6rpyHTyBaHHA (AnB. «Thlimmenos v. Greece» [GC],
Ne34369/97, § 44, €EKINJ1 2000-1V).

76. Big noyatky Cypg 3a3Havae, Wo nepLui Tpu 3aABHUKN NMOPiBHIOBaNN CBOIO
CUTYaUilo 3 CUTYaUi€ pe3naeHTiB iHWMX TepuUTopin YKpaiHu, aki nepebyBatoTb
nig KOHTponem Ypagy.
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77.Cyn 3a3Hauyae, WO rofloBHa Pi3HULA MiXK NOSTOXKEHHAMM NePLUNX TPbOX 3a-
ABHUKIB Y MOPIBHAHHI 3 MONIOXEHHAMY OCi6, AKi MPOXKMBAOTb HA TEPUTOPIT IHLLINX
perioHiB, KOHTPONIbOBAaHUX YPALOM, MONAra€ y TOMY, WO B MiCTi, ie NPOXKMBaOTb
Ui 3aABHUKM, YPAL He 3[iNCHIOE CBOI NOBHOBaKeHHA (auB. n. 47 Buiye). OueBnaHo,
Lie 3HaYHO 0OMEXYE, AKLLO He No36aBnse Ypsaa MOXKINBOCTI epeKTVBHO NiaTpu-
MyBaTU BiANbHICTb CyAiB Ta 3AiNCHIOBATY COUianbHi BUMNATU Ha Uil TepuTopii.
O6'eKTUBHUI YNHHIIK BINCbKOBUX filA, WO BifOyBaloTbCA B PEriOHi, ie MpoXKMBanu
nepLui TPy 3aABHNKN, 3MYCUB YPAL BXWUTY 3aX0AiB OO BUNPaBNEHHA CTaHOBULLQ,
AKi He NOTPIOHI B iHLWMX YacTUHaX KpaiHW, AKi 3anuwmnnca nig KoHTponem Ypaay.
3Baatoun Ha BuleHaBeAeHe Cya BBaXag, Lo NepLui Tpy 3aABHUKN He ONMUHUANCA
B «@HanoriyHin cuTyauii» NOPIBHAHO 3 TUMMW, XTO MPOXNBAE HA TEPUTOPIT, KOHT-
ponboBaHin Ypagom.

78. TakuM YMHOM, CKapra € BOYeBUb HEOOI'PYHTOBAHOIO | MOBMHHa 6yTu Bia-
XWUeHa BifnoBigHO A0 NYHKTIB 3 Ta 4 cTaTTi 35 KoHBeHLUji».

lMpaeo Ha xummas. «79. HapewTi, nepLui TP 3aABHUKN CKapXUINCA, He No-
BiJOMNAYN HIAKNX AeTanen, Npo Te, Lo iCHytoYa cMTyauia nopyLumnaa iXxHe Npaso
Ha KUTTA BiANOBIAHO A0 NYHKTY 1 cTaTTi 2 KOHBEHLUii 3 ornAgy Ha iX HU3bKUIA piBeHb
KNTTA.

80. He3aneHo Bif iHWNX NPUYMH, WO BUNAMBAaOTb 3 HenpunyctumocTi, Cya
He 3HaXoAWTb NiACTaBY BIAMOBUTICA Bif BULLE3a3HAUYEHNX BYCHOBKIB, LLIO 3aABHUKN
Manu y CBOEMY PO3NopPAAMXKEHH] 3aco0b1 MPaBOBOro 3ax1CTy, AKi 6ynu im AOCTYMHi,
i 6ynun 6 edekTBHMMU. Lli 3ac061 NPaBOBOro 3aXMCTy NOBUHHI 6y BUKOPUCTO-
ByBaTuCA A0 nNoAaHHA ix 3aasu fo Cyay (ave. n. 71 Buwe).

81.3 uboro BUMMBAE, LLO LA YacT1HA 3aABU NOBMHHa 6y Tu BiaxuneHa Bigno-
BifAHO A0 NYHKTIB 114 cTaTTi 35 KOHBEHLUIiT Yepe3 HEBUKOPUCTaHHA HaLiOHaNbHNX
3aco6iB NPaBOBOroO 3aXNCTY».

Xne6ik npotu Ykpainu (Khlebik v. Ukraine),
N©2945/16 (piw.), 25 nunHa 2017 p.'4°

@akmu. 3as8HUK 3a48/148, W0 Li020 y8'A3HEHHA 3a 06CMABUH, KOJIU Cyou
He 8 3M03i po3271AHymu anenayitiHy 3aa8y, 8 AKil 8iH 0CKapxue c8ili BUPOK (BHACTIOOK
nepebysaHHsA (1020 cnpasu Ha Mmepumopil, Aka HenioKoHMposbHa Ypady YkpaiHu),
cynepequmes 8umo2am cmammi 5 KoHeeHuil. BiH makox 3a:a6/148, Wo 8 YbOMY KOH-
mekcmi 8iH N036asiieHuli N0308HO20 NPABA HA 8iOWKOOY8aHHA. [Tomim 8iH nockap-
XKUecs Ha me, wWo 8idnosioHo 0o cmammi 6 KoHeeHyii ma cmammi 2 [Tlpomokosny
Ne 7 KoHeeHuii 8iH MapHO o4ikysas po32/110y anensayitiHum cyoom tozo anensyitHor
CKapau CMoCoBHO C8020 BUPOKY Yepe3 me, ujo 0epxasHi opeaHu 8/1a0u He 8 3MO3i

140 Xnebik npotn Ykpaitum (Khlebik v. Ukraine), N2 2945/16 (pitw.), 25 nunxa 2017 p. 06pani cranpaptv Pagu €sponu
(T0C0BHO Npas ntoauHy B0 (nepeknag ykpaiHcbKoto MoBoto). Mepeknap ykpaiHcbKoto MoBoto: OpiuitiHa cmopitka
Tpoexmy Padu €sponu «BHympiuHe nepemiwierns 8 Ykpaiki: po3po6ka mpusanux piwers». URL: https://rm.coe.int/
case-of-khlebik-v-ukraine-1-ukr-ed/1680738311.
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3a6e3neqyumu 8UKOHAHHA 8UMO2 3dKOHO0As8Ccmed 8 YacmuHi po32aa0y anenauid
8 06cMasuHax, AKi aHanoziyHi (io2zo o6cmasuHam. (I3 piwieHHs.)

Bumse 3 piweHHsA

MNMpaeo Ha cnpasednusuii cyd. «66. Mepenycim Cypn NigKPeCNIoe, wo obear
po3rnagy cnpasu € obMexxeHUM TUM GpaKkToM, L0 3aCTOCYBaHHA CNpAMOBaHe
nuvwwe npoTtur YKpaiHu (y NOPiBHAHHI 3, Hanpuknag, Cnpasoto «InawKy Ta iHwWi npoTn
Monposu Ta Pocii» (llascu and Others v. Moldova and Russia) [BI1] No 48787/99,
€CIJ12004-VI1), a TakoXK TVM, LLO 3aABHUK HE CTBEPLKYBaB, Lo NOoro npasa 6ynu
nopylLUeHi yepes BiACYTHICTb MeXaHi3My Mi>KHapOAHOro CMiBPOBITHNLTBA MiX
YKpaiHoto Ta 6yab-AKoto iHwoto Bucokoto [lorosipHoto CTopoHoio.

67. Cyn NOBTOPIOE, IO B TOM Yac K CTaTTA 6 KoHBeHLUii He 3mylye KpaiHu-
yyacHuui loroBopy CTBOpOBaTY anensauinHi cyam abo cyam KacauinHoT iHcTaHuil,
KpaiHa, o Taki Cyan CTBOPIOE, MOBUHHA 3abe3neunTy, Wwob ocobu, sKi HecyTb
BiAMOBIAaNbHICTb Nepes 3aKOHOM, KOPUCTYBANNCh Y LINX CYAaX roIOBHUMM rapaH-
TiAMK, NepegbayeHMU cTaTTeto 6 (auB. cnipasy «[lenkypT npotu benbrii» (Delcourt
v. Belgium), piweHHs Big 17 ciuna 1970 poky, nyHKT 25, cepia A No 11).

68. CtatTAa 6 KOHBeHLUii rapaHTye NnpaBo Ha AOCTYN [0 CYAY, 30KpeMa
anenAuUinHOro cyny, B AKOMY Lie NpaBO BU3HAETbCA HaLiOHaNbHM 3aKOHOAaB-
CTBOM, @ TaKOXK NPaBO Ha CNpaBeAnvBU po3rnagy Cyaiy posymHun tepmin. Cyn
BBa)KaE, WO Y AJaHOMY BUMAAKY NMUTAHHSA LWOAO TOro, UK Ui ABa npaBa Oynu jotpu-
MaHi, TICHO NOB’A3aHi i MaloTb PO3rNAZaTUCH KOMMIEKCHO (AUB. 3 BiANOBIAHMMN
3miHamu cnpasy «KpicTiaHceH Ta Tusik Ac npoTn Hopserii» (Kristiansen and Tyvik
As v. Norway), No 25498/08, nyHKT 51, piweHHn Bif 2 TpaBHA 2013 poky).

69. MpaBo Ha JOCTYN A0 CyAY He € abCONOTHNM Ta MOXKe MaT/ NeBHI OOMEXeH-
HA; BOHU [JO3BOJIEHI BIAMOBIAHO A0 TOrO, AK Lie NPUMYCKAETbCA, OCKINbKN NpaBo
Ha JOCTY 3a CBOEIO CYTTIO Nepebayac perynioBaHHA [lepkaBoto — perynoBaHHs,
LLIO MOXe 3MiHIOBATUCh B 3aNIeXHOCTI Bif Yacy Ta MicLs BiANoBigHO Ao notpeb Ta
pecypciB cycninbCTBa  OKpemux oci6 (guB. cnpasy «AwiHrgenH npotn Benvkoi
BpuTaHii» (Ashingdane v. the United Kingdom), pieHHs Big 28 TpaBHaA 1985 poky,
nyHKT 57, cepia A, No 93). AHanoriuHo, 3 ornagy Ha pi3HOBMAW MPOBAAKEHHS,
He icCHye abCoNITHUX KPUTEPIiB AN1A BU3HAUYEHHA TOUKW, B AKIN TPUBanicTb Npo-
BaJKeHHA CTa€ HaaMipHoto (anB. cnpaBy «laBenka npoTy Yecbkoi Pecny6nikm»
(Havelka v. the Czech Republic) (Bigx.), No 42666/10 Ta 61523/10, piweHHA BiA
20 BepecHsA 2011 poky). O6rpyHTOBaHICTb TPUBANOCTI MPOBaXXEHHA MA€E OLjiHI0-
BaTUCb 3 OMNIAAY Ha KOHKPETHI 06CTaBUHM CMPaBy Ta 3 ypaxyBaHHAM 3aCTOCYBaHHsA
KpuTepiis, cpopmynboBaHux y npaktuui Cyay, 30Kkpema CKnagHocCTi cnpasu, no-
BefiHKM 3aABHMKa Ta NOBeiHK/ KOMMETEHTHMX OpraHiB (auB. cnpasy «[enicbe Ta
Cacci npotn ®paHuii» (Pélissier and Sassi v. France) [BIM], No 25444/94, nyHKT 67,
€CIMJ11999-11). OpgHak fenaki cnpaBy MOXYTb BUKINKATL HEOOXIAHICTb rno6anbHOI
OLiHKNM Y LibOMY BiIHOLIEHHI 6€3 OKPEMOro po3rnsAgy KOXKHOTO 3 LMX KpUTepiiB
(avB., HanpurKnag, cnpasy «MapumHcbKun npotu Monbui» (Maczynski v. Poland),
No 43779/98, nyHKT 33, piweHHsa Big 15 ciuHA 2002 pokKy). Bpewri, Cyn nOBTOPIOE,
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Lo BiH 3HA€E NPO CKNagHoLWi, AKi Yacom BeAyTb A0 3aTPUMKU PO3rnady cnpas
HauioHaNbHUMK CyAaMu Ta AKi CNPUYMHEHI Pi3HUMK GpaKTopamK (AWB. ClpaBy
«BepHinno npotn ®paHuii» (Vernillo v. France), piweHHs Big 20 ntotoro 1991 poky,
nyHKT 38, cepia A No 198).

70. 3BepTatounchb Jo ob6cTaBuH L€l cnpasy, Cya 3ayBaxye, WO He3anepeyHum
€ Te, WO 3aABHKK 6yB CMPOMOXHMI NMoAaTh anenawilo NPoTY CBOMO 3aCyLKeHHS,
i uA anenAuina 6yna NpURHATa AO PO3rNALY No CyTi. TaKOX He3arnepeyHnM € Te, Lo
rOJIOBHOIO NMPUYMHOI0 TOrO, YOMY CNpaBa 3asBHMKa 40 LbOro Yacy He 6yna pos-
rNAHyTa anenAauinH1M CyIoM € Te, Lo MaTepianu NOoro Cnpasu He JOCTYMHi yepes
BOEHHI Al Ha TepuTOpIi, AKY YPAA HEe KOHTPOJSIIOE.

71. BigTak Hema€e CyMHiBiB, O OpraHu BNagn fepaBu-Bignosigaya HaB-
MUCHO «3aB0POHUNU» Yr «OOMEXUNN» 30INCHEHHA NPaBa 3asBHMKA Ha JOCTYN
Ao AnenauinHoro cyay (Ha BigMiHy Bifl, Hanpuknag, cnpasu «Omap npoTy OpaHLii»
(Omar v. France), piweHHsa Big 29 nunHA 1998 poky, nyHKTn 34-44, 3BiTn 1998-V).
MNepep Cygom pagLue CTOITb NUTaHHSA, UM KpaiHa-BianoBsigay BXuna BCixX 3aX04iB, Lo
i BOCTYNHI AnA opraHi3aLii po6oTy CBOET CYAOBOT CUCTEMU Y TaKMIA CMOCI6, AKMIA
61 HaZlaBaB NpaBa, rapaHTOBaHI CTaTTelo 6, L0 3aCTOCOBYETbCA Ha NMPAKTUL Y Ll
KOHKPEeTHI cuTyauii (auB., Hanpuknag, 3 BignosigH1MM 3MiHamy cnpay «AT KOHiOH
AnimeHTapia CaHaepc npotu IcnaHii» (Union Alimentaria Sanders S. A. v. Spain), pi-
LeHHA BiA 7 nunHa 1989 poky, nyHKT 38, cepia ANo 157, Ta cnpasy «[laBpaH npotn
TypeuunHm» (Davran v. Turkey), No 18342/03, nyHKT 45, pilueHHs Big 3 nuctonaga
2009 poky) 3 ornsagy Ha 3aranbHOMPUAHATAN NPUHLMA, Lo KOHBeHLiA cnpAamMoBaHa
Ha rapaHTyBaHHsA NPas, WO € peasbHYMU Ta YAHHUMK, @ HE TEOPETUYHUMN Ta BAa-
BaHUMM (auB. cnpay «ApTiko npoTw ITanii» (Artico v. Italy), piwweHHs Big 13 TpaBHA
1980 poky, nyHKT 33, cepia A, No 37, Ta cnpaBy «l6paxim Ta iHwWi npoTn Benukoi
Bpwutatii» (Ibrahim and Others v. the United Kingdom) [BIM], No 50541/08, 50571/08,
50573/08 Ta40351/09, § 272, €CI/1, 2016 pik). MNig yac po3rnagy uporo nutaHHA Cya
pO3yMi€ KOHTeKCT, B skoMmy byna BiJKpuTa cnpaBa, Ta 3a3Hayvae, Lo HEMPUPOAHUM
6yne po3rnagaty GakTMyHi 06CTaBHM CNpaBy 63 po3rnsAay 3arajibHOro KOHTEKCTY
(avB. 3 BignoBigHMMM 3MiHaMK cnpaBy «Kxanida Ta iHwi npoTtu Itanii» (Khlaifia and
Others v. Italy) [BM], No 16483/12, nyHkT 185, €ECI/1, 2016 pik (BUTArNM)).

72. 3acTocoBytoun Uei nigxig, Cya npofoBxKyBaTMe BU3HauaTh, Un € 6yab-
AKi NpaKTUYHi MeToaw, WO € BIAKPUTUMUN AN OPraHiB Aep>KkaBu-Bignosigaya, wob
MO>XHa 6yno BifHOBUTUW PO3rnsA anensuii 3asBHUKa B 00CTaBUHAX, O CKANNCA.

73. 3aABHMK 3anponoHyBaB TPW TaKi rOIOBHI MOXKMBI MeToan (AMB. MYHKTU
62 Ta 63 BuLLE):

(i) Bmarat gonomoru 3 60Ky YnoBHoBaxeHoro BepxosHoi Paan YkpaiHu
3 NpaB NIIOAVHM B OTPMMAHHI MaTepianie cnpasu 3 TepuUTopil, WO He € MiAKOHT-
ponbHoto YpAagy;

(i) npoBecTn HOBe po3CnigyBaHHA Ta CyfOBUI PO3rNAf;
(iiil) nepernAHyTY pileHHsA cyay, CNMpaoYncb Ha HaABHI MaTepianu.
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74. CTocoBHO nepuworo BapiaHTa, Cyn 3a3Hauvae, Wo ebeKTUBHICTb Takoro
MeXaHi3my 3anexaTvme Bif A4inoBoI penyTalii Ta cniBnpadi Cusl, WO KOHTPOIOTb
TepUTOPIlo, AKa He € MIAKOHTPOSIbHOI YpAQy, @ He BUK/IOYHO Bif 3ycunb Ypagy
KpaiHu-Bignosigava. Y ubomy BrnagKy 3afaBHUK GaKTMUYHO 3BEPHYBCA O YNOB-
HOBa>KE€HOrO MO JONOMOTrY, ajfie BOHa He 3MOr/a HafaTy »KOoAHOT AonomMoru (guB.
nyHKT 20 BULLE), IMOBIPHO Yepes Te, Lo, Ha BiAMiHY Big [loHeLbKkoi obnacTi (guB.
NyHKT 49 BuLLE), BOHA HE 3MOT/1a CTBOPUTU MEXaHi3MM BUPILLEHHA TaknX Npobnem,
Lo BUHMKaIOTb Ha TepuTopisax JlyraHCbKoT 06M1acTi, HeNiAKOHTPONbHYKX YpAagy, Ae
3aNUWUINCb MaTepiany Cnpasu 3aABHUKA. 3aABHVK He CTBePAKyBaB, Lo Bif-
CYTHICTb MexaHi3my ans JlyraHcbkoi obnacTi Oyna nos’s3aHa 3 HE[OCKOHANICTIO
3 60Ky YKpaiHCbKMX OpraHiB Bnaau, pajLle Hix 3 60Ky 6yb-AKOi iHLIOT CTOPOHN.
TakoX Heob6XxifHO BpaxoByBaTU TOM $aKT, Lo BOEHHI i B perioHi NpofoBKyBanunchb
BMPOAOBX PO3rNAHYTOro nepioay, i 4O LbOro Yacy cTabifibHOro Ta TP1Banoro nNpu-
NMUHEHHA BOMHIO XXOAHOr0 pa3y He 6yno AocArHyTo (AMB. NyHKTU 52 Ta 55 BuLe).

75. CTOCOBHO [pyroro BapiaHTa, TO6TO MOX/IUBOCTI NPOBeAEHHA HOBOTO
po3cnigyBaHHA Ta cyfoBoro posrnagy, Cyn He 6aunTb NPUUYNH CYMHIBaTUCh Y BU-
CHOBKaX HaLliOHanbHOro cyay, AOCATHYTUX Nif Yac NPOBaf>KeHHA 3 BiAHOBMIEHHA
MaTepianiB cnpasu, fKi roBOPATb NPO Te, WO Y HUX He BYNo KOAHWX BiANOBIAHMX
MaTepianis, WO CTOCYIOTbCA CMPaBU, 3 ypaxyBaHHAM TOTO, O NPaBONOPYLUEHHS,
3rigHO 3 AKMMM 33aABHVIK OyB 3aCyXeHWI, Ta CyLOBWI PO3riAg NOro crnpasu Bifby-
Banucb Ha TepuTopii JlyraHcbKoi 06N1acTi, LWo Hapasi He € NigKOHTpONbHUMNK YpAaay
(amB. nyHKT 11 Buwe). Cyn 3a3Hava€ aprymeHT 3adaBHMUKa (AMB. MYHKT 63 BuLe)
LLOZO TOrO, WO BiH He 6YB NPUCYTHIM Mif Yac CNTyXaHHS, Ha AKOMY pO3rnaganoch
NUTaHHA BigHOBNEHHSA, ane Cyay He 6yna HagaHa xofHa iHbopmaLia npo Te, Wwo
BiICYTHICTb 3aABHMKa OGyna NoB’A3aHa i3 opraHaMu Bfagu, WO 3aBaasnu 3aaBHNKY
rofaBaTh MMCbMOBI 3BEPHEHHA [0 CyAy, abo Lo NOro BiACY THICTb Mif Yac CyxaHHSA
BMIVHYNa abo MOr/a BIJIMHYTU Ha AOTO pe3ynbTaTul.

76. BigTak, He3Baxatoun Ha Te, Lo HOBe PO3CAifyBaHHA Ta CYyfOBUI PO3rnAf
MOXYTb 6y T MOXSIMBMMU B A€AKMX BUMAAKaX, He Oyno BUABMIEHO, LLIO BOHU OyayTb
edeKTMBHMMM Ha NPaKTUL Y cnpaBi 3asaBHMKa. Y LiboMy KOHTeKCTi Cyz, MOBTOPIOE,
LL{O MNOro 3aBAAHHAM € He Nepernag BiAnoBigHOro 3aKOHOAABCTBA Ta NPAKTUKN
B LiiNOMY, @ BU3SHAUEHHA TOrO, Y1 CMOCi6, Y AKMIA BOHU BIIMHYNN Ha 3aABHNKA,
CNPUYNHUAM NopyLeHHA KoHBeHUiT (anB., Hanpuknag, cnpasy «H. C. npotu Itanii»
(N. C.v. Italy), No 24952/94, nyHkT 56, ECI1/1, 2002-X).

77. CTOCOBHO TPeTbOro BapiaHTa, TO6TO nepernagy o6BMHYBaYeHHA Ta
BUPOKY, CNMpPaUncb Ha HaaBHI maTepianu, Cya 3ayBaXKye, WO 3aABHUK He 3a-
3HauuMB 06CAr TaKoro nepernagy, Ak 61 BiH BBaXXaB MOXIIMBMM Ta HaNeXHUM
3a o6cTaByWH, Wo cknanucsa. Moxe 3aaTuCh, WO BiH XOTiB, Wo6 cnpaBa byna
po3rnaHyTa B anendAuiiHoMy nopaaky BiANOBIAHO 4O KpuTepiilo Ana nepernagy,
AKWI Hala€ YMHHe 3aKoHOoAaBCcTBO. Lle 6 TArHyno 3a cob6oto po3rnag nuTaHb,
MoB'A3aHNX i3 3aKOHOAABCTBOM Ta GaKTUUYHMMUN O6CTaBUHAMY, 30KPEMA OLLIHKY
cBifueHb (gMB. NyHKT 36 BuLwe). OfHaK TakuiA po3rnag notpebysas 61 goctyny
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[0 3i6paHuX CBifYeHb y HalioHaNbHKX MaTepianax cnpasy Ta He TinbKu. AK 3a-
3HayeHo BuLe (OVB. NYHKT 75 BULLe), HaLiOHaNbHWUI CYA AiNWOB BUCHOBKY, WO
KOAHVX TaKMX CBifYeHb He OYNO Ha TO MOMEHT B HasfBHOCTI B OpraHiB Bnagu.
OfHaK He MOXHa BMKIOYaT TOro GakTy, WO BOHM MOXYTb OTPMMATU Taki CBif-
YeHHsA y ManbyTHbomy. Po3rnag nutaHb y cnpasi B LinoMy 10 HaABHOCTI Taknx
CBiYeHb MOXKe TaKMM YUHOM HAHOCUTU LLKOAY MOXMBOCTI 6ifbLU 3MiCTOBHOMO
nepernagy y ManbyTHboMmy.

78.Cyn NOBTOPIOE Y LibOMY KOHTEKCTI, LL{O NMUTaHHA 3HaXOAKeHHA 3aABHMKa Mifg
apeLIToM € BaXKNMBUM GaKkToOpOM [ BUSHAYEHHA OBI'PYHTOBAHOCTI TPMBANOCTI
NpoBajXeHb Yy KpMMiHanbHUX cnpaBax (auB. cnpasy «Abaynna npotu Higepnak-
ais» (Abdoella v. the Netherlands), piweHHs Big 25 nuctonaga 1992 poky, NyHKT
24, cepia A, No 248-A). BignoBigHo, ouiHIoloun Aii yKpaiHCbKNX OpraHis Bnagu
CTOCOBHO anenAuii 3aasHUKa, Cya HaAa€ 3HauYeHHA PilleHHI0 HaLioHanbHWX CYAiB
LLOAO NPUMNHATTA WNPOKOro TAyMaueHHA 3akoHy Bif 26 nuctonaga 2015 poky,
Oro 3aCTOCYBaHHA MO BiAHOLLIEHHIO 10 3aABHVKa Ta, BiAMOBIAHO, N0r0 3BiflbHEHHSA
(auB. NyHKTN 29-32 BuLye).

79.CypA AinwoB BUCHOBKY, LLO 3 OMNAAY Ha BKa3aHi BULLE MipKyBaHHSA, 30Kpema
Ha daKT, WO opraHy Bnaam AK Clif po3rnaHyIn MOXIUBICTb BiJHOBNEHHA maTe-
pianis cnpasy 3aABHWKA, HaLiOHaNbHI OpraHn BRagmn 3pobunu Bce, Wo BXOAUTb
[0 IXHbOI KOoMMeTeHLUii 3a 06CTaByH, WO CKNanuca, AnA BUPILLEHHA CMTyauii 3a-
ABHUKA. 3aABHUK He BYB CNPOMOXXHMIN BKa3aTu Oyab-AKi iHLWi KOHKPETHi 3axoau,
AKi 6 Ypsag KpaiHu-signosigaya 6yB CPOMOXXHUI BXWUTY Ha TO MOMEHT (guB. 3
BiANOBiAHVMM 3MiHamu cripaBy «A3emi npoTtu Cepbii» (Azemi v. Serbia) (Biax.), No
11209/09, nyHKT 47, piweHHA Big 5 nuctonaga 2013 poky).

80. Cypn TakoxK MiATPUMYE iHiLiaTUBW, 34iCHEHi OpraHamy BNagn AK HamaraHHs
3i6paTy CBiAUEHHS Ha TepUTOPIAX, WO NepebyBatoTb Nif iXHIM KOHTPOMeM, Npo-
XaHHA Npo gonomory y MixkHapofHoro komitety YepBoHoro Xpecta 3i CpuaHHA
y BIAHOBNEHHi maTepianis cCnpas, WO 3HaXOAATbCA Ha TepuUTOoPIl, AKa IM Henig-
KOHTPOJbHA, Ta 3aKOHOMPOEKT, CNPAMOBAaHNI Ha CMPOLLEHHA PO3rnAaay anenauin
B CUTYaLlifX, B AKMX YaCTVHA MaTepianiB cnpaBu 3anMLWaETbCA HeAOCTYMHOM (AMB.
nyHKTN 33, 47 Ta 48 BurLe).

81.3 ornAapy Ha BUKNafeHe BULLE Ta BPaxOBYOUM NepeLlKOAN ANd AOCATHEHHA
uinew, 3 AKMMM OpraHaM yKpaiHCbKOI BNamn AOBENOCA CTUKHYTUC, Cya He BU3HaE
baKT nopyLueHHaA cTaTTi 6 KoHBeHLii 3a 06CTaBuH, L0 CKnanuca y Lin cnpasi.

82. Cyp 3a3Havag, Wwo CTopoHn He BuMaranu Big Cyay 3acTocoByBaTU CTaTTIO
15 KoHBeHUii y cnpaBi 3aaBHMKa (gMB. NYHKT 65 BuLe). BinnosigHo Ta 3 ornagy
Ha piweHHA Cyay 3rigHo 3i cTaTTeto 6 KoHBeHLUii, He060B’A3KOBO OLjiHIOBaTH, UK
cuTyauis, Wwogno Akoi 6yna nogaHa ckapra, oxornstoBana 3akoHHe 3BiflbHEHHA Bif
BVMIKOHAHHSA, 3ajiicHeHe YKpaiHoto BignoBiaHo Ao ctatTi 15 KoHBeHLUii (guB. 3 Bigno-
BigHUMY 3MiHaMK cripaBy «lpnaHgis npoTu Benuvkoi bputaHii» (Ireland v. the United
Kingdom), piweHHs Big 18 ciuHa 1978 poky, nyHKT 191, cepia A, No 25 Ta cnpasu
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«A. Ta iHWi npoTn Bennkoi bputaHii» (A. and Others v. the United Kingdom) [B],
No 3455/05, nyHkT 161, ECIJ1, 2009 piK).

83. Cya noxofuTb BUCHOBKY, O BPaxoBYOUM Te, WO CKapra 3asBHMUKaA Bif-
noBigHo o cTatTi 2 npotokosy No 7 cToCyeTbcA TMX cammx GaKTiB Ta NopyLuye
Ti Cami MUTaHHA, WO 1N POo3rNAHYTi y cTaTTi 6 KOHBeHLil, HeMae HeobXigHOCTI B Ti
OKpeMoMy po3rnAgi (AvB. HanpuKnag, 3 BinosigHMM 3mMiHamK, cnpasy «Heasena
npotn ®paHuii» (Nedzela v. France), No 73695/01, nyHKTn 59-61, pilieHHA Big
27 nunHa 2006 poky).

87. Cyp, Tak caMo AiK | CTOPOHU, BU3HAE, O BiANOBIAHWI Nepiof YB'A3HEHHA
3aABHMKa nignagae nig gito nyHKTy 1 (a) ctaTTi 5 (nB. cnpasy «ApoLioBeLb Ta iHLi
npotu YKkpaiHu» (Yaroshovets and Others v. Ukraine), No 74820/10, 71/11, 76/11,
83/11 1a 332/11, nyHktn 134-135, piweHHa Big 3 rpyaHa 2015 poky). OckinbKu
3aABHMK OYB yB'A3HEHWI NicNA 3acyAKeHHA NOro KOMMNeTeHTHUM CYyAoM (AUB.
NYHKT 7 BULLE), LiIIKOM 3pO3YMino, WO NOro YB'A3HEHHSA OYNI0 3aKOHHVM B KOH-
TeKCTi HauioHaNbHOro 3aKOHOAABCTBA, a MOro TePMiH He MepeBuLLyBaB CTPOK,
nepenb6ayeHuniny Noro BUPOKY (y NOPiBHAHHI 3 aHanoriyH1mM nyHkTom 150). Hemae
YKOAHOI iHLOT 03HAKMY, WO MOro YB'A3HEHHS He BigNOBiAaNo Linam no3basneHHs
Boni, nepen6aveHnm nyHkToMm 1 (a) cTaTTi 5 (aUB. 3 BiANOBIAHMMM 3MiHaMU cripaBy
«V. v. the United Kingdom» (B. npoTtn Benukoi Bputatii) [BIM], No 24888/94, nyHKT
104, €CMN 1999-1X).

88. BianoBigHO Ta B KOHTEKCTi CBOIX BUCHOBKIB BifgNOBiAHO A0 CTaTTi 6
KonBeHLuii, Cyn BBa)kae, WO 3aABHMK He 3Mir OBECTU CNpaBefanBiCTb Ta IPyH-
TOBHICTb NO30BY, WO MONAraB y TOMy, L0 Oro YB'A3HEHHA He Bignosigano no-
NOXKEHHAM MyHKTY 1 cTaTTi 5 KoHBeHUil.

89. Cyn 3ayBaxye, WO MOXKHa byno 6 3acTocoByBaTy Pi3Hi MipKyBaHHA, AKOU
3aABHUK OYB CMPOMOXKHUI NPOAEMOHCTPYBATH, WO Yepe3 3aTPUMKY 3 6OKyY
HaljioHanbHWX CydiB nif yac po3rnagy voro anenauii BiH NpoBiB abo BiporigHo
npoBiB 61 Gifblue Yacy Mif apelTom, HiX 3a 3B1YaiiHMX ob6cTaBuH. Lle 6 Bigno-
Bigano AificHOCTI, AKOW, HanpuKknag, Noro yB'A3HeHHA NepeBuLLyBano TePMiH
noro no36aBneHHs BOJi, 4O AKOro BiH OyB 3acy[»KeHWI (NopiBHANTe Ue 3i cnpa-
Bot «fApowoselb (Yaroshovets)», 3ragaHoto BuLle, 3 nyHkTamu 149 1a 150), abo
He3ZiCHeHHA po3rnAgy oro anenauii no36asuno 6 Noro MOXMMBOCTI CKOpPUCTa-
TUCb YMOBHO- OCTPOKOBMM 3BiflbHEHHAM. OfHaK X0 Hi TaKi MipKyBaHHA He MatoTb
BijHOLIEHHA [0 Ui€i cnpasu.

90. 3 ycbOro cka3aHoro BuLLe MOXHa 3p00OU1TM BUCHOBOK, LLIO CKapra 3aaBHUKa
BiAMOBIAHO [0 NYHKTY 1 CTaTTi 5 € 0UeBMAHO HEOOIPYHTOBAHOLO i MOBMHHa OyTH
BigXxuneHa BignoBiaHo fo NyHKTIB 3 (a) Ta 4 cTaTTi 35 KoHBeHLUii. BignosigHo, noro
CKapra 3rifHo 3 MyHKTOM 5 CTaTTi 5 € Tak Camo HeoOI'pyHTOBaHOIO (AMB. HaNprKnag,
cnpaBy «JlaBHiuyak npoTu MonblLyi» (Lawniczak v. Poland), No 22857/07, nyHKT 76,
piweHHA Bif 23 »k0BTHA 2012 poky)».
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Miukyp npotm Ykpaium (Pichkur v. Ukraine),
N2 10441/06, 7 niotoro 2014 p.™

®akmu. 3aa8HUK, 8iONpayto8asWU COPOK PoKie 8 YkpaiHi, sutiwios y 1996 poyi
Ha neHcito 8idnosioHo 0o 3akoHodascmea YkpaiHu. 3 1999 poky 8iH dopy4us cgoili
mamepi ompumysamu (i020 neHcito, a y cepnHi 2000 poky — suixas 0o HimeyyuHu
Ha nocmitiHe micye npoxxusaHHs. [Teped c8oim 8i01300M 3as8HUK He NO8IOoMUB Micue-
8e ynpasniHHs [eHciliHo2o ¢hoHOY YKpaiHu npo me, wjo 3anuwae KpdiHy 0718 nocmid-
HO20 NPOXUBAHHSA 3d KOPOOHOM, i (1020 MAMU NPOO0BXY8AId OMPUMYBAMU NEHCilo.

PatioHHe YnpagniHHs [NeHciliHoz2o hoHOY YKpaiHu y M. 3anopixxi sussusiuu, wjo
30aA8HUK binbwie He Npoxxusde 8 YKpaiHi, supiwiuso 8ionogioHo 0o 3akoHy YkpaiHu
«[1po 3a2a1bH00608’A3K08€e DepxasHe neHciliHe CMpaxy8aHHA» NPUNUHUMU 8U-
niiamu 3aA8HUKOBI neHcil, noduHaro4u 3 1 8epecHa 2005 poky, Ha mili niocmasi, wo
8iH NOCMIlIHO NPOXUBAE 3G KOPOOHOM.

6 K8imHsa 2006 poky patioHHUU Cy0 M. 3aNOpix»aA po32/1aHy8 cnpasy 3a N030-
80M ynpasniHHs MeHciliHo2o poHOy YkpaiHu ma eupiwiue 30608°a3amu 3dA8HUKA
nosepHymu 10872,40 2pH, AKi 8iH HE3AKOHHO OMpUMAs nic/is 8ui30y 3a KOpOoH. Lle
piweHHsa 6ys10 3anuweHo 6e3 3MiH cyoamu 8UUX iHCMAHYil, Habpano 3aKOHHOI
cusu, ase 3aauWanocs HeBUKOHAHUM.

7 %08mHsa 2009 poky KoHcmumyuitiHut Cyo YkpaiHu 02o/10cus HekoHcmumyuyid-
HUMU NOJIOXeHHS U000 NPUNUHEHHS 8UNIAMU NeHcili 2poMadaHam YkpaiHu, Aki npo-
XKUBAar Mo 3a KOPOOHOM, HA OCHOBI AKUX 3aA8HUKY 6y/1a NpuNUHeHd 8unaama neHcil.

12 x08mHsa 2009 poKy nicna suwje3a3HaqyeHo2o piwueHHa KoHcmumyyitiHo2o
Cydy YkpaiHu 3asa8HUK 38epHy8cs 00 ynpasniHHA MeHciliHo2o poHOy YKpaiHu i3
3058010 NPO NOHOBJIEHHA 8UNJIAMU (020 NeHCil. YnpasniHHA nogidomusio, wo 8u-
we3asHayeHe pilueHHsA 3aCmocosyeMbCsA lulie 00 MuX, Xmo 8UiXas 3a KOpOOH nicnA
7 xo08mHsA 2009 poky.

3 gepecHa 2010 poKy 3aa8HUK ockapxue 00 OKpy>XHO20 adOMiHicmpamueHo20
cyoy M. Kuesa make mnymadeHHA ynpasniHHam [leHciliHo20 ¢poHOy YKpaiHu piwieH-
HA KoHcmumyuitiHozo Cydy. OOHak cy0 3a/1uwug no308 3aA8HUKA 6e3 po32/ia0y AK
makud, wo 6y8 nodaHuli nicaA 3aKiH4eHHs 8CMAHOB8/1EHO20 3KOHOM CMPOKY.

20 x08mHs 2009 poKy 3as8HUK 38epHy8cs 00 palioHHO20 Cydy uj000 hepe2/sady
piweHHs 8i0 6 keimHa 2006 poky npo nosepHeHHsA NeHcii, Aka 6yna sunsiadeHa nicas
lio2o 8Ui30y 30 KOPOOH 3 HOBOBUABIEHUMU 06CMABUHAMU, NOCUIAIOYUCH HA pilleH-
HA KoHcmumyuyitiHozo Cydy YkpaiHu 8i0 7 xoemHsa 2009 poky. 3asea 3anuwunacsa
6e3 3a0080/1eHHA Ha Mili nidcmasi, wo piweHHa KoHcmumyuitiHozo Cydy Ykpaitu
He Maso 3860pomHoi 0ii | He Mo210 Keanigikysamucs Ak Ho808UAB/IeHA 06CMABUHA.
AnenayitiHuti cyd ma Buwjul admiHicmpamusHui Cy0 3a7uwiusiu pitueHHs cyoy nep-

141 Tliukyp npotu Ykpainm (Pichkur v. Ukraine), N¢ 10441/06, 7 niotoro 2014 p. O6pai ctanpapti Pagu €Bponu cTocoBHO
npas ntoauHm BINO. Mepeknag ykpaikcokoto MoBoto: OgpiuitiHa cmopika llpoexmy Padu €sponu «BHympituHe nepe-
MityerHs 8 Ykpaiki: po3pobka mpusanux piwers». URL: https://rm.coe.int/CoERMPublicCommonSearchServices/Displ
ayDCTMContent?documentld=09000016806h592b.
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woi'iHcmanyii 6e3 3miH. HayioHaneHi cyou ecmaHosusiu, wo 8uniamu, Ompumatdi
3asa8HUKoM 3110mozo 2001 poky (3a BUHAMKOM 8unJ1am 3d Wicme mMicAayie nicsid tozo
8ui30y) 0o 8epecHa 2005 poKy, He MOXyMb 88AXAMUCA NEHCIEI 3 02140y HAa me, Wo
32i0HO 3 3aKOHO0ABCMBOM 8iH He MAB NPABA HA NEHCilo.

12 nlomoezo 2010 poky patioHHa npokKypamypa m. 3anopixxs 6 iHmepecax 3ad-
ABHUKA N00as1a 00 patioHHO20 Cydy N0308 00 ynpassiiHHA [TeHciliHo2o hoHOy YKpaitu,
8UMA2Ar04U NOHOBJIEHHA 8UNJIAMU 3AA8HUKY neHcil. 15 keimHsa 2011 poKy patoHHUU
Cy0 yxeasue pilueHHsA Ha Kopucme 3aA8HUKA Ma 30608°A3a8 ynpasniHHA [leHciliHo-
20 (hoHOy YKpaiHu noHo8UMU 8UNIAMY 3AA8HUKY NeHCii, NOYUHAIHU 3 7 X08MHA
2009 poky, mobmo 3 0amu 8uHeceHHs piwieHHA KoHcmumyyiliHum Cydom YKpaiHu.

Bumse 3 piweHHsA

lMpaeo Ha mupHe 80100iHHA npusamHoto 8sacHicmio. «39. Cyf NOBTOPIOE,
o ctaTtTa 14 KOHBEHLUii JONOBHIOE iHLWi OCHOBHI NOIOXeHHA KOHBeHLUIiT Ta npo-
TOKONiB A0 Hel. BoHa He iCHy€ He3aneXHo, OCKiNbKM 3aCTOCOBYETbCA NMLUE LWOA0
«KOPWCTYBaHHA NpaBaMu Ta CBO60AaMU, LLIO FaPaHTYOTbCS LYIMU OCHOBHMMM MO-
NOXeHHAMY (AuB., cepep 6araTbox iHWX AXepen, pilleHHs y crnpaBi «3axiH NpoTn
HimeuumHm» <...> [BI1], 3aaBa No 30943/96, n. 85, ECHR 2003-VIIl). 3acTtocyBaHHs
cTaTTi 14 KoHBeHLii He060B'A3KOBO 03HaYa€E NOPYLUEHHA OAHOIO 3 MaTepianbHUX
npas, rapaHToBaHUX KoHBeHLUi€lo. HeobxigHo, ane 1 TakoX AOCTaTHbO, o6 06-
CTaBMHU CMIpaBU BXOAWAN «A0 chepyr 3aCTOCYBaHHA» OfHiEl abo binblue cTaten
KoHBeHLUii (auB., cepep 6araTbox iHWNX gKepen, pilleHHA y cnpasax «lanrycys
npotu ABcTpii» (Gaygusuz v. Austria), n. 36, Big 16 BepecHa 1996 poky, Ta «E. b.
npotu ®paHuii» (E. B. v. France) [BI1], 3aaBa No 43546/02, n. 47).

40. TaknuMm ynHoOM, 3ab60poHa ANCKPUMIHaLLii 3a cTaTTeto 14 KoHBeHUii nowmpto-
€TbCA 33 MEXi BUKOPWCTaHHA NpaB Ta cBOOOS, rapaHTyBaHHA AKX KOXHOO fiepiKa-
BOI0 BMara€eTbcs KoHBeHLi i€ Ta MpOTOKoNaMm 10 Hel. BoHa Tako 3aCTOCOBYETbCA
[0 TVX JOAATKOBYX MPaB, L0 BXOAATb A0 3aranbHoi cdepu 3acTocyBaHHA Oyb-AKOl
cTaTTi KoHBeHLUT, AKi AepaBu JOOPOBINbHO BUPILWWAN rapaHTyBaTu (GuUB. yxsany
LOAO0 NPUIHATHOCTI y cnpaBi «CTek Ta iHWi npotn CnonyyeHoro KoponiscTBa»
(Stec and Others v. the United Kingdom) [BI], 3asaBn NoNo 65731/01 Ta 65900/01,
n. 40, ECHR 2005-X).

41. flkwo y [loroBipHiii gep:kaBi € YHHe 3aKOHOAABCTBO, AKUM NepefbayeHo
npaBo Ha couianbHi BUNnatu, obymosneHi abo He obymoBeHi nonepeaHbOIO
CNNaTolo BHECKIB, Lie 3aKOHOAABCTBO MA€E BBaXKaTuCA TaKUM, LLIO MOPOAXKYE Mali-
HOBWW iHTEpEC, AKNIA Nignaaae nig gito ctatTi 1 MNepluioro npoTokony, Ans ocib, Wwo
BiZINOBIAAOTb BMMOraM Takoro 3akoHOAaBCTBa (Tam Xe, M. 54).

42.Y cnpaBax, Takux K LA, LLOAO CKapru 3a ctaTTeto 14 KoHBeHLiTy NO€EAHaHHI
3i ctatTeto 1 MNepLuoro NpoToKony Ha Te, WO 3aABHKIKa YaCTKOBO abo MOBHICTIO Mo-
36aBu1IM NEBHOI MaTepianbHOT 4OMOMOTrM Ha ANCKPUMIHALiHI nigcTaBi, Wwo oxon-
TI0ETbCA cTaTTelo 14 KoHBeHLUji, BiANOBIAHMM METOAOM NEPEBIPKU € 3'ACYBaHHSA, U
BiH a60 BOHa mManu 6 NpaBo Ha OTPUMAHHA BiANOBIAHOT MaTepiafibHOT AOMOMOTH
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3a HauioHaNnbHUM 3aKOHOA,ABCTBOM 3a YMOBM iCHYBaHHA NPaBa, LWoA0 AKOro CKap-
XKNTbCA 3asBHUK. Xoua lMNepLumnii MpOTOKON He BKJIKOUaE B cebe MPaBo Ha OTPUMAHHS
Oyab-AKUX BMAIB BMMMAT 3 COLliafiIbHOTO CTPaxyBaHHA, SIKLIO Aep»KaBa BUPiLYye
CTBOPUTY MeXaHi3M couialibHVX BUMaT, BOHA NMOBMHHa 3pobuTi e y crnocio, wo
BignoBigae ctatTi 14 (tam e, n. 55)».

«47.Cyp 3a3Havac, WO 3aABHUK CKaP»KNBCA Ha BiAMIHHICTb Y CTaBfIeHHi Ha OCHO-
Bi MiCLIA NOro NPOXKMBaHHA, WO AnA uinen ctatTi 14 KoHBeHUiT CTaHOBUTb acnekT
noro ocobuctoro cTaTycy (AuB. pileHHs y cnpasi «<KapcoH Ta iHwi npoTn Cno-
nyyeHoro Koponisctea» (Carson and Others v. the United Kingdom) [BI1], 3asBa
No 42184/05,nn.70Ta 71).

48. MpakTtukoto Cyay BCTaHOBIEHO, L0 ANCKPMMIHALLiA O3HAaYa€ MOBOAMKEHHA 3
ocobamm y pizHuUI cnocib, 6e3 06'eKTBHOIO Ta PO3YMHOr0 O6rPYHTYBaHHS, y Bif-
HOCHO CXOXMX CUTyaLiax (auB. piweHHA y cnpaBi «Binnic npotn CnonyyeHoro Ko-
ponisctea» (Willis v. the United Kingdom), 3asisa No 36042/97, n. 48, ECHR 2002-1V).

49. BigMiHHICTb y CTaBNeHHi € AUCKPUMIHALiNHOW, AKLO BOHA He Mae€
06'€KTVIBHOrO Ta PO3YMHOr0 OOI'PYHTYBaHHS, iHLLMMM CIOBaMK, AKLLO BOHa He ne-
pecnigye nerituMHy Linb abo AKLO HeMaEe PO3YMHOrO CMiBBiAHOLIEHHA MiX 3a-
CcToCoBaHUMY 3acobamu Ta nepecnifyBaHoto Uinnto. [loroBipHa fep»aBa Kopuc-
TYETbCA CBOOOAOI PO3CYAY NPW BU3HAYEHHI TOrO, Yy Ta AKOIKO MiPOH BiAMIHHOCTI
B iHLIMX CXOXMX CUTYaLiAX BUNPaBAOBYIOTb Pi3HEe CTaBNIeHHA (OWB. pilleHHA Bif
21 moToro 1997 poky y cnpasi «BaH Paante npotu Higepnangis» (Van Raalte v. the
Netherlands), n. 39, Reports 1997-).

50. Cyp NoBTOPIOE CBOE O6IPYHTYBAHHA Y BULLLEHAaBEAEHOMY PilLeHHi y cripaBi
«KapcoH Ta iHwi npoTtn CnonyuyeHoro Koponisctaa» (Carson and Others v. United
Kingdom) npo Te, o Brnnata cowianbHUX NaaTexis cama no cobi He MoXe CTaBUTU
0Ci6, AKi NPOXKMBaIOTb Y Pi3HMX KpaiHaX, Y BIGHOCHO CXOXe CTaHOBULLE, OCKINbKM
6yab-siKa cucTeMa coLianbHOro 3abe3neyeHHs, BKoYaloum NeHCiHe 3abe3neveH-
HA, Y NepLuy Yepry cTBOpeHa Ans 3abe3neyeHHsA NeBHUX MiHIManbHUX CTaHAAPTIB
PIBHSA XXUTTA OCi6, L0 NPOXMBaIOTb Y BiANOBIAHI KpaiHi, Ta 06C1yroByBaHHA iXHiX
noTpe6. binblue Toro, BaxKKo 3pobUTK AKeCb NpaBusibHe MOPIBHAHHA Mi>K NEHCIO-
Hepamu, Lo NPOXMBaIOTb Y BiANOBIAHIN KpaiHi, Ta TUMMU, AKi MPOXKIMBAOTb B iHLLOMY
MicLli, Yepe3 HM3KY eKOHOMIYHMX Ta coLiaNibHUX BiAMIHHOCTEN, L0 3aCTOCOBYOTbCA
3aN1eXKHO Bifj KpaiHy (AUB. BrLLeHaBeeHe pilleHHA Y cnpaBi «KapCcoH Ta iHWi npoTtu
0O6’egHaHoro KoponiscTeax (Carson and Others v. the United Kingdom) [BI], nn. 85
Ta 86). binbwe Toro, Cyn BCTaHOBKB, L0 AePXKaByW MatoTb MPaBO YKNafaaT B3aEMHI
yroaun y chepi couianbHoro 3abesneueHHs, i Toi daKT, Wo fepKaBa, AKa yKkiana
Taky yrogy 3 AKOICb KpaiHO, He MOXe MOKacTU Ha Lo fepxaBy 060B'A30K Ha-
[aBaTy TaKi caMmi nepeBaru couianbHOro 3axX1cty ocobam, AKi NPOXKMBatoTb B iHLIMX
KpaiHax (Tam »e, nr. 88 Ta 89).

51.Cyn BBaXag, WO Lo CNpaBy CJ1if BiApi3HATY Bif BMLLE3a3HAaUYEHOrO piLleHHs
y cnpasi «KapcoH Ta iHwi npotn CnonyyeHoro Koponisctea» (Carson and Offers
v. United Kingdom), y sAkomy BiAMiHHICTb Y NOBOAMEHHI, L0 OCKap»KyBanacs,
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cTocCyBanaca BiACYTHOCTI iHAeKcalil iCHYlUMX NeHCin ANA TUX, XTO NPOXNBAE
B iHLWINX fep»KaBax, NPu TOMY, WO HIXTO He CTaBMB Mif CYMHIB NpaBo 3aABHMKa
Ha OTPUMaHHA NeHCii AK Take. [poTe y Uil cnpaBi NpaBoO Ha OTPUMAaHHA NeHCiT AK
TaKe CTano 3aneXXHUM Bif MiCLA NOXMBaHHA 3aABHUKA, WO NPU3BENO A0 CUTya-
Ljii, B AKi 3aABHYK, NponpawoBaBLUn 6arato pokiB y CBOI KpaiHi Ta CriaTuBLLM
BHECKM 10 CUCTEMU MEHCIHOIO 3abe3neyeHHs, 6yB 30BCiM No36aBneHuMin npasa
Ha MeHCcito NnLe Ha Til NigCcTaBi, WO BiH OinblLue He MPOXKMBAE HA TePUTOPIT YKpaiH.
[lincHo, 3aABHUK, AKMIA 6YB EKOHOMIYHO aKTUBHMM B YKpaiHi 3 1956 o 1996 poky,
MaB NMpaBo Ha OTPMMaHHA NeHCIii NicNA 3aKiHYeHHA TPYAOBOI AiANbHOCTI Ta, AK Le
nepen6ayanoca HauioHanbHUM 3aKOHOAABCTBOM Ha Yac Nogji, BiH 3HOBY OTPYMyBaB
61 cBOIO NeHcito NicnA NoBepHeHHsA B YKpaiHy. Tomy Cya BOXOAUTb BUCHOBKY, LLIO
3anBHVK NepebyBaB Yy BiJHOCHO CXOXili CUTYaUii i3 neHcCioHepamu, AKi NPOX1Banm
B YKpaiHi, Logo caMoro npasa Ha OTPMMaHHA NeHcil.

52. 3anvwaetbca po3rnaHYTU, UM MOXe OyTU BMNpaBAaHOW Pi3HMLA Y Mo-
BO/PKEHHI, Ha AKY 3aABHUK CKapKuUTbcA. Y 38'A3Ky 3 LM CyA 3a3Hauvace, Wo opraHu
B/1IaAM He HaZianu HiAKOro obrpyHTYBaHHA N036aBNEHHA 3aABHYIKa NOro NeHcii nnLe
yepes Te, WO BiH NPOXMBaB 3a KOPAOHOM. [liNCHO, aHi pilleHHA KoHCcTUTyLinHoro
Cyny YKpaiHu Bif 7 »0BTHA 2009 poKy He BKa3sye Ha Te, WO HauioHanbHi opraHu
HaBOAMAW BiANOBIAHI NPUYMHW ANA BUNPaBAAHHA BIAMIHHOCTI Y CTaBfIeHHI, Ha AKY
3aABHUK CKap»KMBCA, aHi Ypaa nif yac nposagxeHHA B CyAi He HaBiB X)OAHUX TaKnX
OOI'PYHTYBaHb.

53.Y ubomy koHTekcTi Cyq 3a3Havag, Wwo Ypaga He NoCunaBCca Ha MipKyBaHHA
OO0 MiXXHapOAHOro CNiBPObITHMLTBA 3 METO OBGI'PYHTYBaHHA NOBOAMKEHHSA 3
neHcioHepamu, AKi NPOXKNBatOTb B YKpPaiHi, B iHWWIA CNOCi6, HiX 3 TMK, AKi Npo-
XKMBaOTb 32 KOPAOHOM. Y Byfb-Akomy BUNaaKy Cyay He 3a60pPOHAETbCA BU3HAUATK
Ha nigcTaBi KoHBeHUiT 6ifibLL BUCOKi CTaHAAPTU HixXK Ti, O MIiCTATbCA B iHLIMX MiXKHa-
poaHuX puANYHNX AokyMmeHTax. Cya HeogHOPa30BO NOBTOPIOBAB, WO KOHBEHLA €
XKVBVM iHCTPYMEHTOM, AKWI MOBMHEH TIYMauUTUCA «3 OFNAAY Ha YMOBW CbOTOAEH-
HA» (AMB. pilleHHA Big 25 KBiTHA 1978 poky y cnpasi «Tapep npoty CnonyyeHoro
Koponisctea» (Tyrer v. the United Kingdom), n. 31, Series A No 26). MigsuLieHHA
MOGINbHOCTI HaceneHHs, GinbLL BUCOKI PiBHI MiXKHapoAHOro cniBpobiTHMLTBA Ta
iHTerpauii, a TakoX po3BUTOK 6aHKIBCbKOro 06CyroByBaHHsA Ta iHGopMaLinHUX
TEXHOMOTrIN Gifnblue He BUNPaBAOBYIOTb 34e6ibLIOro TEXHIYHUX 0OMEXEHD 00
0Ci6, AKi OTPUMYIOTb COLjianbHi BUNNAaTW, MPOXKMBAYM 32 KOPLOHOM, LLIO MOT/IN
BBa)aTNCA PO3YMHMMM Ha noyaTtky 1950-X pokiB, Konu po3pobnanaca KoHseHuia
MOT 1952 poky, AKa 3ragyBanaca y nyHkTi 26.

54. BuwesasHayeHux mipkyBaHb Cyay 4OCTaTHbO A BUCHOBKY MPO Te, WO
Pi3HNLA Y MOBOAXKEHHI, Ha AKY 3aABHVK CKap»KMBCA, MopyLlyBana cTtaTTio 14 KoH-
BeHLiTy noeAHaHHi 3i ctatTeto 1 [lepLoro NnpoToKony».
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HopaTok 4. PilleHHA HauioOHanbHUX CYdiB Y cripaBax,
NOB’A3aHNX i3 BHYTPILLHIM NepeMilLeHHAM,
y AKNX 3aCTOCOBAHO BiANOBIAHI EBPOMNENCbKI
Ta iHWi MiXKHAaPOAHI CTaHAapTX (BUTAN)

PiweHHa BepxoBHoro Cyay B 3pa3KoBiil cripasi

NpPOo NPUNVHEHHSA BUMNIAT NeHCii BHYTPIlWHbO NepeMilleHili 0cobi
03 TpaBHA 2018 poky

cnpaBa N°805/402/18

nposagxeHHA N2 13/9901/20/18

Butar
BepxoBuuin Cyq YCTAHOBUB:
1. ICTOPIA CMIPABU

1.0COBA_6 15 ciuHa 2018 poky 3BepHynaca Ao [JoHeLbKOro oKpYy»KHOro agMi-
HiCTPaTUBHOTO CyAy 3 aAMiHICTPaTMBHUM NO30BOM 0 BaxmyTcbKoro 06’'egHaHOro
ynpaeniHHaA MeHcinHoro poHay YkpaiHu [oHelbKoi 06nacTi, B AKOMY NpOCUTD:

- BUW3HATV HenpaBOMipHUMU Al BaxMyTcbKoro 06’eqHaHoOro ynpasniHHA
MeHcinHoro doHAy YKpaiHu [loHeLbKoi 06nacTi Wwono npunuHeHHa 3 01 KBIiTHA
2017 poky Bunnatn npmsHayeHoi 3a Bikom neHcii OCOBA_6, IHOOPMALIIA_T,
ineHTndikauinHuin Homep HOMEP_1;

- 30608B'A3aTn baxmyTcbke 06'eaHaHe ynpaBniHHA MNeHciiHoro poHay YkpaiHu
JoHewpbKkoi obnacTi BigHosuTY Bnnaty OCOBA_6, IHOOPMALIA_1, ineHTndika-
LinHMiA Homep HOMEP_1, npr3HayeHoi 3a BIKOM MeHCii, 3 ypaxyBaHHAM 3a6op-
roBaHOCTI, WO BUHMKNA 3 01 KBiTHA 2017 POKYy, LWAAXOM NepepaxyBaHHA KOLWITIB
Ha MOTOYHWIA paxyHOK, BiaKpUTWIA B AT «OLaf6aHKy;

— [OMYCTUTW HerariHe BUKOHAHHA PilleHHA cyay B YaCTWHI BUNIATU NeHCil
y MeXax CyMU CTATHEHHSA 32 OQUH MicALb, BianosigHo go n. 1 4. 1 ¢T. 371 Kogekcy
aAMiHiCTpaTMBHOro cygoumnHctaa Ykpainm (gani — KAC YkpaiHu).

<>

Il. APFTYMEHTU Y4YACHUKIB CMPABU

7.Y no30BHiln 3anasi cBoi BuMorn OCOBA_6 06r'pyHTOBYE TWM, LLO € NEHCIO-
HepoM Ta OTPMMYE NeHCito 3a BIKOM. Y 3B'A3Ky 3 NpoBefeHHAM 60NoBuUX Aiil Ta
AHTUTEPOPUCTMYHOT onepadii B il HaceneHoMy NyHKTi BOHa Oyna BUMyLIeHa Mno-
KVHY TV CBOE MOCTilHE MiCLie MPOXKMBaHHA Ta nepeixaTv o baxmyTcbKoro panoHy
[oHeubKoi 06nacTi, fie i cTana Ha 06niK AK BHYTPILLUHBbO NepemileHa ocoba. [NpoTe
Bignosigay 3 01 KBiTHA 2017 poKy NPMNUHUB i1 BUNAATY NeHCl 3 NiAcTaB, He nepes-
6aueHux cT. 49 3akoHy YkpaiHu «1po 3aranbHo060B'A3KOBeE fepKaBHe NeHciHe
CTpaxyBaHHsA». [1031Bay BBaXae TakKi fii HE3aKOHHNMM, OCKIfIbKI BOHW MOPYLLIYIOTb
il NpaBo Ha NeHciliHe 3abe3neyeHHs.
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8. 06 notoro 2018 poKy BiAnNoBiAay NoAas 3anepeyeHHA Ha agMiHicTpaTuB-
HUI NO30B, B AKOMY npunuHeHHA Bunnatu neHcii OCOBA_6 NoAcHI0e nocrnaH-
HAIM Ha noctaHoBu KabiHeTy MiHicTpiB YkpaiHu Big 01 »koBTHA 2014 poky N2 509
«Mpo 06niK BHYTPILIHbO NepemileHnx ocio» (aani — MoctaHoBa KMY N2509), Big
05 nnctonaga 2014 poky N2 637 «[1po 34ilnCHeHHA coLianbHUX BUNIAT BHYTPILUHbO
nepemiweHnm ocobamy» (gani — NMoctaHosa KMY N2637) Ta Big 08 uepsHsa 2016 poKy
N2 365 «[lesiki NTaHHA 3AiICHEHHA COLianbHMX BUMIAT BHYTPILLUHBbO NepeMilleHnm
ocobam» (nani - MoctaHoBa KMY N2 365).

9. BignoBigay 3a3HauumB, WO A1A NOoAanbluOro NOHOBNEHHA BUMNAATU NEHCIT
OCOBA_6 HeobxigHO 6yro 3BepHyTUCA A0 BaxmMyTCbKOro 06’eiHaHOrO yNpPaBiHHA
MeHcinHoro poHay YkpaiHu [JoHelbKoi o6nacTi ocobucTo Ta HagaTv HEOOXigHi
OOKYMEHTH.

10. Bignosigayu HaronoluyBas, L0 MO3MBaY y BM3HaY€HOMY 3aKOHOAABCTBOM
NOPAAKY He BXK1Bana 3axoAiB, CMPAMOBAHNX Ha OTPUMAHHA HaNIEXHOI i CyMy NeH-
CilHMX BUNNAT Ta y 3B'A3KY 3 MM He 3MOr/la OTPMMYBaTW BKa3aHi BUNnatu, To6to
peani3zyBaTu rapaHToBaHe KOHCTUTYL €0 NpaBo. Bianosigay BKasye, Wo no3rsayem
He HafiaHO A0 CyAy [OKas3iB, Lo BOHa byna no3basneHa npasa i MOXNNBOCTI peanisy-
BaTV CBOE NPABO Ha MNeHciliHe 3abe3neueHHs, rapaHToBaHe KOHCTUTYL i€l YKpaiHW.

11. Ha nigcTaBi BUKnageHoro BignoBsifay BBaxae, Wo AifAB y Mmexax NOBHO-
BaXeHb Ta y cnocib, wo nepepdaveHi KoHcTuTyuieo YkpaiHum, 3akoHoM YKpaiHu
«Mpo 3abe3neyeHHnA Npas i cBO6OL BHYTPILLHBO NepeMilLeHNX OCi6», NiA3aKOHHUMU
HOPMaTUBHMMM aKTamu, TPUAHATAMK NocTaHoBamMu KabiHeTy MiHicTpiB YKpaiHu.
Takox BifnoBifay BBaXae, Lo Npasa No31Baya nopyLueHi He 6ynu, y 38'A3KY 3 UMM
Y 3a[10BOJIEHHI MO30BHMX BUMOT i1 BApTO BiAMOBUTN.

12. 23 6epe3Ha 2018 poky baxmyTcbke 06’'egHaHe ynpaBniHHA MeHciHoro
boHay YKpaiHn [JoHeLbKoi 06nacTi moaano BiA3MB Ha NO30BHY 3asBY, B AKOMY
NPOCWIO BiAMOBUTYN NO3KBayYy Y 3aJ0BOJIEHHI MO30BHMX BUMOT Y MOBHOMY 00CA-
3i. Big3us 06rpyHTOBaHO TVM, WO peanisauis NpaB 3apeecTPoBaHNX BHYTPILUHbO
nepemilieHnx ocib Ha NeHcilHe 3abe3neyeHHn 3LiMCHIOETLCA 3 ypaxyBaHHAM aKTiB
KabiHeTy MiHicTpiB YKpaiHu, fiKi He BU3HaBannCb HEKOHCTUTYLIMHUMY Ta TakMK,
L0 He BiAMOBIZaOTb akTaM BULWLOT OPUANYHOI CUAX, @ TOMY MiACTaB He BPaxoBy-
BaTW iX Npu 34iNCHEHHI NEHCIHOTO 3a6e3neyYeHHs BHYTPILLIHbO NepeMmilleHUMm
ocobam HeMae.

13. Bignosigau BKasye, wo y 6epesHi 2017 poky Big CBY 6yno oTpumaHo
iHbopMaLilo Npo NoBepHEHHA NO31MBaya, AKa € BHYTPILLIHbO NepeMilleHoo 0Co-
6010, Ha TUMYACOBO OKYMOBaHy TepuTopito YKpaiHu, Wo BignosigHo fo nign. 1
n. 12 MNopAagky 34iNCHEHHA KOHTPOJIIO 3a NPOBEEHHAM colianbHUX BUNAaT
BHYTPiWHbO NepeMilieHM ocobam 3a MicLem X GaKTUUYHOro NPOXKUBaHHA/
nepebyBaHHs, 3aTBepaKeHoro MoctaHoBolo KMY N2365, € nigctaBoto ansa npu-
NMUHEHHA BUNaTK NeHCil.

14. Bignosigay 3a3Hayae, Wo y 38'A3Ky 3 BUABJIEHOK HeAOCTOBIPHICTIO Bi-
JOoMOCTel Wwoao GakTUYHOro MiCLA MPOXKIMBaHHA NO3KBava PO3NopPALMKEHHAM
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BaxmyTcbkoro 06'egHaHoro ynpassiHHsA MeHciliHoro oHay YkpaiHu [JoHeubKoT
o6nacTi Big 24 6epe3Hs 2017 poKy NPUNMHEHO BUMNATY NeHcii no3meayvy 3 01 KBiT-
HA 2017 pokKy.

15.16 kBiTHA 2018 poKy go BepxosHoro Cyay, Ha BAKOHaHHA BMMOT yXBanu
Bif 29 6epesHa 2018 poky, Big baxmyTcbkoro o6’efHaHOro ynpaBniHHsA MeHcii-
Horo doHay YkpaiHum [loHeLbKoT 061acTi HaginWwnm NMCbMOBI MOACHEHHS. Y LinX
NMOACHEHHAX BiANOBifaY BKa3as, WO po3nopamaXeHHs Bif 24 6epe3Hs 2017 poky
npo npunuHeHHs BunnaTy neHcii OCOBA_6 o 3'AcyBaHHA 06CTaBUH (pakTunu-
HOro MicUA NPOXKMBaHHA) 6yno NPUIAHATO Ha nigcTasi n. 12 MopaaKy 3AiNCHEHHSA
KOHTPOJI0 33 NPOBEeAEHHAM CoUianbHUX BUNMAT BHYTPILWHbO NepemileHnm
ocobam 3a micLem iX paKTUYHOro NPOXKMBaHHA/NepebyBaHHSA, 3aTBEPLAXKEHOTO
MoctaHoBo KMY N2 365, 3 ypaxyBaHHAM iHpopmauii CBY npo noBepHeHHA
OCOBA_6 Ha HenigKOHTPObHY YKPAIHCbKIi Bnagi TepuTopito oTprMaHy Ynpas-
niHHAM Big MeHciliHoro doHAay YKpaiHu, BpaxoByoum HOpMU CT. 49 3aKoHy YKpaiHu
«Mpo 3aranbHOOOOB'A3KOBE epKaBHE NeHCiHe CTpaxyBaHHA» NPO MOXIMBICTb
Ta NiACTaBy NPUNMHEHHA BUMNATY NEHCI.

OBCTABUHM CINMPABU, BCTAHOBJIEHI CYAOM

16. OCOBA_6, IHOOPMALIA_1, € rpoMagaHkoto YKpaiHu Ta 3ape€ecTpoBaHa
3a apgpecoto: AIPECA_1, wo nigTeepaXyeTbca KOMi€lo ii nacnopTa rpoMagaHmnHa
YKpaiHu cepii HOMEP_4.

17.To3rBay € NeHCIOHEPOM 3a BiKOM, NMPO WO CBigUUTb KOMiA ii NeHCiMHOro
noceigueHHa Ne HOMEP_2, sugaHoro AT «OwapbaHk» 3 TepMiHOM gii go 16 nuc-
Tonaga 2019 poky.

18. BignoBigHO 4O AOBIAKM yNpaBiiHHA COLiafibHOrO 3aXUCTY HaceneH-
HA baxmMyTCbKOT paoHHOT Aep>KaBHOI agMiHicTpauii Big 23 cepnHAa 2016 poky
N2 1436014652 npo B3ATTA Ha 06J1iK BHYTPILLHbO NepemMileHoi 0co6U GpaKTUUHUM
MicLiem NpoXKrBaHHAM no3mueayva €: AIPECA_2.

19. OCOBA_6 nepebysa€e Ha 0611iKy B baxmyTcbKoMy 06’€fHaHOMY YrpaBAiHHi
MeHcinHoro poHay YkpaiHu [JoHeLbKoi 0651acTi Ta OTPUMYE NEHCIto 3a BiKoM Bifno-
BifHO [0 3aKkoHy YKpaiHu «[po 3aranbHOO60B'A3KOBe AepKaBHe NeHciliHe cTpa-
XyBaHHA» Ha MiACTaBi eNIeKTPOHHOI MeHCINHOI CNpaBu, AKa HaAilLLNa 3 ynpasniHHA
MeHcinHoro ¢oHay YkpaiHm B KniBcbkomy parioHi micta loHeLbKa.

20.3 kBiTHA 2017 poky baxmyTcbke 06'eHaHe ynpaBniHHA MeHciHoro doHay
YKpaiHu JoHewbkoi obnacTi Bunnaty neHcii OCOBA_6 de facto npunuHuno.

21. Ha apBOKaTCbKMI 3anu1T NpefAcTaBHMKa no3usava baxmyTtcbke 06’efHaHe
ynpaBniHHA MeHciliHoro doHay YkpaiHu [JoHeLbKoi 061acTi IMCTOM Bif 26 XOBTHSA
2017 poky N2 16801/02 nosigomwmno, Wo «y 3B'A3Ky 3 NpoBefeHHAM BepudikaLii
3a cnuckamm CBY 3 01 kBiTHA 2017 poKy BUNNaTy NeHcii 3a NeHCiHOK CNpaBolo
OCOBA_6 npu3ynnHeHo A0 3'ACYBaHHAY.

22.23 6epe3Ha 2018 poky ao BepxosHoro Cyay pa3om 3 Bif31IBOM Ha MO30BHY
3anAByY Bifi BaxmyTcbKoro o6’egHaHoOro ynpasniHHaA MeHciiHoro poHay YKpaiHu
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JoHeLbKoi obnacTi Haginwna Konis po3nopsagKeHHs Big 24 6epe3Ha 2017 poky
«[po NnpuNUHeHHA BMNNATK NEHCIT A0 3'ACyBaHHA», 3rigHo 3 Akum OCOBA_6
301 KBiTHA 2017 pOKY NPUNNHEHO BUMNATY MEHCil.

23. BBakaloum HenpaBoMipHMMK Al Bignosigaya Woao npunuHeHHs 3 01 KBiT-
HA 2017 pokKy BMMNaTN NPU3HAYEHOI NeHcil, No31Bay Yepes CBOro nNpeacTaBHmKa
3BepHynaca Ao cyay 3 agMiHiCTPaTMBHMM MO30BOM.

1Il. APKEPEJIA MPABA 1 AKTU iX 3ACTOCYBAHHA
1. KoHcmumyuyis Ykpainu

24.Y BigNoBigHUX NONOXeHHAX KOHCTUTYLT YKpaiHK 3aKpinieHo OCHOBM CO-
LianbHOI CNPAMOBAHOCTI AepXKaBu:

Cmamma 1

YKpaita € cysepeHHa i HezanexHa, 0eMOKpamuyHa, coyianbHd, npagosea oep-
Xaea.

Cmamms 3

JItoOuHa, 1i )xumms | 300p0o8’s, yecme i 2idHicmb, HEOOMOPKAHHICMb | 6e3neka
8U3HAOMbCA 8 YKpaiHi HalisuW oK COUianbHo YiHHicmio. <...>

Cmammasa 19

<...> OpzaHu 0epxasHoi 871a0uU Ma op2aHu Micye8o2o camospaOy8aHHs, ix
nocadosi ocobu 30608’A3aHi diamu uwe Ha NidcMasi, 8 MeXax NOBHOBAXEHb MA
y €nocib, wo nepedbayeHi KoHcmumyuiero ma 3aKkoHamu YKpaiHu.

Cmamms 46

[pbomadsaHu marome npaso Ha coyianabHUl 3axucm, Wo 8K/I0YAE NPABO HA 3d-
6e3neyeHHA ix <...>y cmapocmi <...>.

Cmamms 92

BuknoyHo 3akoHamu YKpaiHu 8usHa4yaromsca:

<>

6. 0CHOBU CouianbHO20 3axucmy, hopmu i 8UOU NeHCiliHo20 3abe3neyeHHsA <...>

2. PiweHHA KoHcmumyuyitiHoeo Cydy YkpaiHu 8id0 07 xoemHsa 2009 poky
Ne25-pn/2009

25. Uum piweHHAm KoHcTuTyuinHui Cyg YKpaiHu BU3HAB TakUMU, WO He Bid-
nosigatoTb KoHCTUTYLIT YKpaiHu (€ HEKOHCTUTYLiNHUMNM), N. 2 4. 1 cT. 49, gpyre
peyeHHsa cT. 51 3akoHy YKpaiHu «[1po 3aranbHO060B’A3KOBE fiepKaBHe NeHCiHe
CTpaxyBaHHSA» WOAO NPUMNMHEHHA BUMNJIATW NEHCii Ha BeCb Yac MPOXIMBaHHA (Nepe-
6yBaHHS) NeHcioHepa 3a KOPAOHOM, AKLIO iHLe He nepeabaveHo MiXKHapPOgHUM
forosopom YKpaiHu, 3rofa Ha 060B’A3KOBICTb AKOro HagaHa BepxoBHoto Papoto
YKpaiHu.

Y PiweHHi N2 25-pn/2009 KoHcTuTyuinHni Cya YKpaiHv 3ayBaXkus, L0 BCynepey
KOHCTUTYLiIIHUM rapaHTisiM COLianbHOMO 3aXMCTy A5 BCiX OCi6, o MatoTb NpaBo
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Ha OTPVMaHHSA NeHCil'y CTapoCTi, Ha 3aKOHOAABYOMY PiBHI M036aBNEHO LibOro NpaBsa
neHcioHepiB y TMX BUMafKax, KoM BOHW 06panun NOCTIHUM MiCLieM NMPOXKMBaH-
HA KpaiHy, 3 AKOIO He yKNnaAeHo BianoBiAHOro gorosopy. Buxoaaum i3 npaBoBoi,
couianbHOI NPUPOAY NEHCIN NPaBo rPOMagAHMHA Ha OdepPKaHHA MPU3HAYEHOT
NOMY MeHCii He MOXKe NOB'A3yBaTNCA 3 TaKOI0 YMOBOIO, AAK MOCTiHE NPOXKMBaHHA
B YKpaiHi; fep»aBa BiAnoBigHO A0 KOHCTUTYLiIHMX NPUHLMNIB 3060B’'A3aHa ra-
paHTyBaTU Lie MPaBO He3aneXHo Bif TOro, ie MPOXKMBAE 0coba, AKil NpU3HayeHa
neHcia, — B YKpaiHi um 3a il mexxamu.

3. KoHgeHuia npo 3axucm npas /1to0UHU | OCHOBONOJIOXHUX C80600 y pedakyii
npomokosnie N° 11 ma N 14 (04 nucmonada 1950 poky)

26. CratTa 1 KoHBEHLUIiT Npo 3aX1CT NpaB NOANHY | OCHOBOMOMOXHUX CBOGOS
BM3Hauae, Wo Bucoki [JorosipHi CTOPOHM rapaHTyoTb KOXKHOMY, XTO nepebyBae
nig IXHbOIO IOPUCANKLIEID, NpaBa i cBO6oAN, BU3HaUeHi B po3aini | uiei KoHBeHLii.

4. [Nepwiuti npomokos 00 KoHeeHUiTnpo 3axucm npas io0UHU i OCHOBONOTOXKHUX
€80600 (20 6epe3Ha 1952 poky)

27. CratTa 1 MNepworo npoTtokony Ao KoHBeHLil Npo 3axmCcT Npas MNOAVHN i
OCHOBOMOJTOXKHUX CBOOO BU3HAYAE, LLIO KOXKHA di3nyHa abo topuanyHa ocoba mae
NpaBo MVWPHO BONOAITM CBOIM MaliHOM. HixTo He Moxe ByTu no36aBneHnii CBOET
BJIACHOCTI iHaKLLe K B iHTepecaXx CycnifbCTaa i Ha yMoBax, nepef6ayeHnx 3aKkoHOM
i 3aranbHUMM NPUHLMNAMU Mi>KHaPOAHOTO NpaBga.

6. PiweHHA €Egponelicbko20 cydy 3 npas /IloOUHU y cnpasi «[liukyp npomu Ykpa-
iHu» (3asea N° 10441/06) 8io 07 nucmonada 2013 poky

28. Y piweHHi «[iukyp npoTn YKpaiHu» EBPONeNnCcbKNI cy 3 NpaBs NloauHN
3a3HauuB, WO NPaBO Ha OTPMMaHHA MEHCIi AK Take CTaNo 3aneXHum Big micua
NPOXMBaHHA 3aABHMKa. Lle npu3Beno go cmTyadil, B AKiN 3aABHUK, MponpaLio-
BaBLLY 6araTo POKiB y CBOI KpaiHi Ta CNiaTyBLIM BHECKU [0 CUCTEMI MEHCIHOTO
3abe3neyeHHs, 6yB 30BCiM N030aBNEHUI NpPaBa Ha MEHCio NivLLe Ha Till NiacTasi,
LU0 BiH Ginblue He MPOXKMBAE Ha TepUTOpIi YKpaiHW. 3a HaBEAEHUX BULLE MiPKYBaHb
€BponencbKni cyd 3 Npas NIOAVHW AiALLOB BUCHOBKY MPO Te, WO Pi3HMLA B NO-
BO[KEHHI, Ha AKY 3aABHMK CKapXXMBCA, MopyLlyBana cT. 14 KoHBeHLiTy NoeAHaHHI
3i cT. 1 MNeporo npotokony (naparpadu 51, 54).

7. PiweHHa €sponelicbKozo cydy 3 npag itoduHu y cnpasi «CyxaHos ma lne4eHko
npomu Ykpaitu» (3aseu N°68385/10 ma N°71378/10) 8i0 26 yepaHs 2014 poky

29.Y piweHHi «CyxaHoB Ta InbueHKo NpoTn YKpaiHu» EBpONencbKn Cyd 3 Npas
TIOAVIHU 3a3HAUMB, L0 3MEHLLIEHHA PO3Mipy ab0 MPUMNMHEHHA BUNNATU HANEXHUM
YMHOM BCTAHOBJEHOI COLlianbHOI AOMOMOr MOXe CTaHOBUTU BTPYYaHHA Yy NPaBo
BnacHocTi (naparpa¢ 52).

30. Cyg 3a3HaumB, wo cT. 1 MNepLioro NpoToKosy BKMOYaE B cebe Tpy oKkpemi
HOPMU: «MepLUa HOPMa, BUKMafeHa y NepLLIOMY peyeHHi nepLioro ab3ay, Mae 3a-
ranbHWI XapakTep i NPOronowye NPUHLMN MUPHOIO BONOAIHHA MalHOM; Apyra
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HOPMa, WO MICTUTbCA B APYroMy peyeHHi nepLioro ab3ally, CTocyeTbca no3bas-
JIeHHA BNACHOCTI | NiANOPAAKOBYE NOro NeBHNUM YMOBaM; TPETA HOPMa, 3aKpinneHa
B Apyromy ab3aLi, nepen6ayae npaso [JorosipHYX fepkas, 30KpPeMa, KOHTPOSIOBa-
TN KOPUCTYBaHHA BAACHICTIO BIAMOBIAHO [0 3aranbHuX iHTepecis. [poTe Wi Hopmu
He € abCOMOTHO HEMOB'A3aHNMM MiX co6ot0. [lpyra i TpeTs HopMU CTOCYIOTbCA
KOHKPETHUX BUMaAKiB BTPYYaHHA y NPaBO Ha MUPHE BONOAIHHA MaliHOM, a TOMY
NOBWHHI TNYMaunTKCA y CBITNI 3araflbHOro NPUHLMMY, 3aKPiNaeHoro nepLuoio
HopMmoto» (naparpad 30).

31. Wogo couianbHmx BUNAaT, €T. 1 [epLlioro NpoTOKOy He BCTaHOBJIOE XO[-
HUX 0bMexeHb cBo6oaM [JOroBipHUX AepKaB BUPILLYBaTX, MaTh YK Hi 6yab-aKy
dopmy cnctemun colianbHoro 3abesneyeHHa Ta obmpaty B abo po3mip Bunniat
3a Takoto cuctemolo. MpoTe AKWo JJorosipHa gepaBa Ma€ YMHHE 3aKOHOAABCTBO,
AKe nepenbayae BMNNaTy AK NPaBo Ha OTPUMAHHSA coLianbHoi gornomorm (06ymoB-
NeHe NonepeaHbOIO CMNATOK BHECKIB UM Hi), TaKe 3aKOHOJABCTBO Ma€ BBaXKaThCA
TaKuM, WO nependayae maliHoBe NpaBo, WO Nignagac nig gito ct. 1 Mepworo npo-
TOKONYy LWoAo 0ocib, AKi BignosigatoThb i Bumoram (naparpad 31).

32. Cyp NnoBTOPMB, WO MEPLUMM i HANFONOBHILLIMM Npasuaom cT. 1 Mepworo
NPOTOKONY € Te, WO byAb-AKe BTPYYaHHS LePXaBHUX OPraHiB y MpaBo Ha MUpHe
BOJIOAIHHA MallHOM Ma€ 6yTN 3aKOHHVM i MOBMHHO NepecnifyBaTh NEriTuMHy
MeTY «B iHTepecax CycninbcTaay. byfb-AKe BTPYUYaHHA TaKoX NOBUHHO ByTW Npo-
NopLiNHMM MO BiAHOLIEHHIO A0 nepechifgyBaHol MeTU. [HWMMY CioBamu, Ma€ 6y T
3abe3neyeHo «crnpaBeaIMBmMii 6anaHc» MiX 3arafbHUMK iHTepecaMm CycninbCTaa
Ta 060B'A3KOM 3aXMCTy OCHOBOMOMOXHUX NMPaB KOHKPETHOI 0cobu. HeobxigHoro
6anaHcy He byfe JOCAMHYTO, AIKLLO Ha BiANOBiAHY 0coby abo ocib byae noknageHo
0CobUCTUIN Ta HagMipHWIA Tarap (naparpad 53).

8. PiwweHHsA €ponelicbkozo cydy 3 npas iloduHU y cnpasi «LLjokiH npomu Ykpaitu»
(3assu N°23759/03 ma N°37943/06) 8id 14 xoemHa 2010 poky

33. Mepwa ma Hatisaxxnusiwa sumoza cm. 1 [lepwiozo npomokosy 0o KoHeeHuir
nonszae 8 momy, ujo 6yOb-ake 8mMpy4YaHHA Ny6IiYHUX 0p2aHi8 y MUpHE 80/T00iHHSA
MalHOM NOBUHHO Bymu 3aKOHHUM. Tak, Opyze peyeHHs nepuozo NyHKmy nepeo-
6auae, wo no36assieHHA 81CHOCMI MOXJIUBE MiIbKU «HA yMOBAX, hepedbadeHux
3adKOHOM», @ Opyaull NyHKM 8U3HAE, Wo 0epxasu mMarme npago 30ilicHeamu
KOHMPOJIb 3 BUKOPUCMAHHAM MAUHA WIIAXOM 88€0€HHS «3aKOHie». binbw moeo,
8epx08eHCMa0 npasd, 0OUH i3 0CHOBONOIOXHUX NPUHUYUNIB 0eMOKPAMUYHO20
cycninecmed, npumamanHut ycim cmammsam KoHeeHUuil. Takum YUHOM, NUMAHHS,
yu 6yn10 00MPUMAHO cnpasedsIuB8020 6ANAHCY MiX 3a2abHUMU iIHMepecamu cy-
Chinlbcmea ma 8uMo2amu 3axucmy 0CHOBONOJIOXKHUX NPAB OKPEMOI 0COOU, BUHUKAE
Jiuwe mooi, Ko/l 8CMAHOB/1EHO, W0 OCKAPXXy8aHe 8Mpy4YaHHS 8i0nosidano sumMosi
3adKOHHOCMI | He 6ys10 c8asinbHUM (napazpag 50).
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9. €Esponelicbka coyianbHa xapmia (nepeznaHyma), 03 mpasHa 1996 poky

34, €BponelicbKa colianbHa xapTisa (MepernsHyTa), AKa Habpana YNHHOCTI
ana Ykpainm 01 notoro 2007 poKy, BU3HAYaE, Lo KOXKHa 0coba MoXuioro Biky Mae
NpPaBO Ha CoLianbHNN 3aXNCT.

CmopoHU 8U3HAIOMb MemOlt0 CBOEI NOJTIMUKU, AKY 80HU 3aNp0o8acxysamumyme
ycima 8ionosioHUMU 3aco6amu AK HAYioHANbHO20, MAK | MiXXHaPOOHO20 xapakmepy,
0ocsA2HeHHSA yMO8, 3a AKUX MOXYMmb ehekmusHo 30ilicHIo8amucs maki npasa ma
npuHyunu:

<>

23. KoxHa ocoba noxuso20 8iKy Mae npaso Ha coyianbHul 3axucm.

<>

10. OpeaHizayis O6'edOHaHux Hayid, «KepigHi npuHyUNU 3 NUMAHHA nepemilyeHHsA
oci6 acepeduHi kpaiHu» (0okymeHm OOH E/CN. 4/1998/53/Add. 2 (1998))

35. Y nepeamoBi 0 LUbOro JOKYMEHTA, iKa Br3Hauae chepy OXOMsIeHHs Ta
METY MPUHLMMIB, BU3HAYEHO:

2. [ina yinel yux [IpuHyuNie 8HympiuwHL0 nepemiwjeHUMU 0cobamu 88axarome-
¢A 0cobu abo 2pynu ocib, AKUX 3MycusIU NOKUHYmMU €801 6YOUHKU abo 38UYHI Micys
NpOXUBAHHSA, 30KpeMa 8 pe3ysibmami abo w06 yHUKHYmMuU He2amugHUX HAcnioKie
36poliH020 KOHIIKMY, NOBCIOOHUX NPOABI8 HACUILCMBA, NOpyWeHb NPAs JIOOUHU,
HadzsuyaltiHux cumyayiti npupoOHO20 YU MexXHO2EHHO20 Xapakmepy, i AKi He nepe-
MUHANU MiXXHaPOOHO BU3HAHUX OEPXXABHUX KOPOOHIe.

11.3akoH YkpaiHu 8i0 20 xoemHs 2014 poky N 1706-VII «[lpo 3a6e3neyeHHA npas
i c80600 BHYMpilHbL0 nepemiljeHux ocib» (dani — 3akoH N 1706-VII)

36. BignoBigH1Mm cTaTTAMM 3aKOHY NepeabayeHo:

Cmamma 1. [ToHAMmas 8HympiuwHb0 nepemiwjeHoi ocobu

BHYmpiwHb0 nepemiujeHoto 0coboto € 2pomadsHUH YKpaiHu, iHozemeyb abo
ocoba 6e3 2pomadaHcmaa, Aka nepebysae Ha mepumopii YKpaiHu Ha 3aKOHHUX Nio-
CMasax mamae npaso Ha nocmitiHe NPOXUBAHHA 8 YKpaiHi, AKy 3Mycuiu 3aauwumu
abo NOKUHYMU CB8O€E Micye NPOXUBAHHA y pe3ysibmami abo 3 Memor yHUKHEHHSA
He2amugHUX HAC/1iOKi8 36pOoliH020 KOHIIKMY, MUM4acosoi oKynauii, No8cloOHUX
nposeie HacuaLCMEa, nopyweHs Npas ILOUHU Ma Had3su4yalHux cumyayid npu-
POOHO20 YU MeXHO2EHHO20 Xapakmepy <...>

Cmamms 4. O61ik 8HympiWHb0 nepemiujeHux ocié

1. ®akm 8HympiwHb020 nepeMiujeHHA NiIOMBepOXyeMbCA 008iOKO NPO 83AM-
ms Ha 0671iK 8BHYyMpiwHbL0 nepemiujeHoi 0cobu, ujo die 6e3cMpoKo8o, Kpim 8UNAOKIs,
nepedbayeHux cmammeto 12 4b020 3aKOHY.

<...>

3. [ina ompumaHHa 008i0Ku Npo 83ammsa Ha 06/1iKk HyMPpilHbO nepemiueHor
0cobu maka ocobd 38epmaemuCA i3 3aa80t0 00 CMPYKMypHO20 nidpo30isy 3 NUMAaHe
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couianbHo20 3axucmy HacesneHHs palioHHUX, patioHHUX y micmi Kuesi OepxxasHux
aomiHicmpauiti, BUKOHABYUX Op2aHie MicbKux, patioHHUX y Micmax (y pasi ymeopeH-
HA) pad 3a micyem NpoXusaHHsA y NopAOKY, ecmaHosneHomy KabiHemom Minicmpie
YKkpaiHu <...>

Cmammas 7. 3a6e3neyeHHA peanizayil npas 3apeecmposaHux 8HympiuHs0
nepemiujeHux oci6

<...> YKpaiHa 8xugde 8Cix MOX/IUBUX 3ax00i8, CNPAMOBAHUX HA PO38’A3AHHS
npobsieM, N08’A3AHUX i3 COYianbHUM 3aXUCMOM, 30KpeMa 8i0HOB8/IeHHAM YCix CO-
yianeHUX 8UNAM 8HYMPIWHLO hepeMiujeHUM 0cobam <...>

12. 3akoH YkpaiHu 8i0 09 1unHs 2003 poky N° 1058-1V «[1po 3azaneHo0608’A3ko8e
OepxxasHe neHciliHe cmpaxysaHHa» (0ani — 3akoH N° 1058-1V)

37.BignosigHumu ctatTAMY 3aKoHY nepeabayeHo:
Cmamma 5. Ccpepa 0ii 3akoHy

1. Lleti 3akoH pe2ynioe 8iOHOCUHU, W0 BUHUKAMb MiX Cy6’ekmamu cucmemu
302a/16HO0608’A3K08020 0ePXXABHO20 NEHCIlIHO20 CMpaxys8aHHs. Jlia iHwux Hopma-
MUBHO-NPABOBUX AKMI8 MOXe NOWUPBAMUCA HA Yi BIOHOCUHU Juwe y 8UNAOKaAXx,
nepedbayeHux yum 3aKoHOM, abo 8 YaCMUHI, U0 He Cynepequmb YbOoMy 3aKOHY <...>

Cmammas 46. Bunnama neHcii 3a MuHynut yac

<...> 2. HapaxosadHi cymu neHcii, He oOmpuMadHi 3 BUHU Op2aHy, WO NPU3HAYAE i
8UNJIAYYE NEHCIl0, BUNJIAYYIOMbCA 3d MUHY/TUU Yac 6e3 obmexeHHA OyOb-AKUM Cmpo-
KOM 3 Hapaxye8aHHAM KOMNeHcauyil smpamu yacmuHu 0oxodis <...>

Cmamms 47. Bunnama neHcii

eHcia sunnadyemsca Womicays, y CmpokK He ni3Hiwe 25 yucaa micayd, 3a akut
8UNJIAYYEMbCA NEHCid, BUKITIOYHO 8 2pOW08ili hopMmi 3a 3a3HAYeHUM y 3dA8i Mic-
uem hakKMUYHO20 NPOXXUBAHHA NEHCIOHepa 8 Mexax YKpaiHu opeaHizayiamu, wo
30ilicHIotoMb 8UNIamy i 0ocmasky nexcit, abo yepe3 ycmaHo8u 6AHKig y NOpAOKY,
nepedbayeHomy KabiHemom MiHicmpig YkpaiHu <...>

Cmamma 49. lpunuHeHHAa Ma NOHOB/1eHHA 8UNIAMU NEHCIT

1. Bunnama neHcii 3a piueHHAM mepumopianeHuUx opaaHis leHcitiHo20 hoHOy
a6o 3a piweHHAM cydy NpUNUHAEMbCA:

1) AKWO neHcia npu3Ha4yeHa Ha niocmasi 00OKyMeHmis, Wo Micmsame Hedocmo-
8ipHi gidomocmi;

(MonoxeHHA nyHKMYy 2 yacmuHu nepwoi cmammi 49 8mpamuinu YUHHICMb, AK
Maki, Wo € HeKOHCMuUMyuitiHuMu Ha niocmasi PiwernHsa KoHcmumyuyitiHozo Cydy
Ne25-pn/2009 8id 07 xxoemHa 2009 poky)

2) Ha B8eCb 4AC NPOXUBAHHSA NEeHCIOHePad 3a KOPOOHOM, AKWO iHWe He nepedba-
YeHO MiXXHapoOHUM 002080pOM YKpaiHu, 3200a Ha 0608’A3K08iCMb K020 HA0AHA
BepxosHoto Padoto YkpaiHu;
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3) y pasi cmepmi neHcioHepa;
4) y pasi HeompuMaHHa npu3Ha4yeHoi neHcii npomazom 6 mMicayig niopso;
5) 8 iHwux sunaokax, nepedbayeHux 3aKOHOM.

2. [loHoseHHA 8unIamu neHcii 30iliCHIEMbCA 3a pilueHHAM mepumopiars-
Ho2o opeaHy [leHciliHo20 poHOy npomsazom 10 OHi8 nic/is 3’acy8aHHA 06cmasuH ma
HasgHocMi ymos 0719 8iOHO8/1eHHA iT suniamu. Bunaama neHcii noHogoemoca
8 Nops0KY, nepedbavyeHoMy 4YacmuHoK Mmpemboto cmammi 35 ma cmammeto 46
Ub020 3aKOHY <...>

13. lMocmaHoea KabiHemy MiHicmpig Ykpaitu 8id 01 xoemHs 2014 poky N° 509
«[po 0611iK 8HYMPIWHEO NepemiujeHuUx oCib»

38.Mocmarosoto KabiHemy Minicmpig YkpaiHu 8id 01 xoemHa 2014 poky N° 509
«[po 061iK 8HyMpilWHb0 nepemiujeHux oci6» 3ameepoxeHo Topa0oK ohopMIeHHsA
i 8udayi 008iOKU Npo 83aMmMsa Ha 06J1ik BHYMPpIiWHbLO nepemiwyeHoi 0cobu, nyHKmMa-
mu 1 ma 2 aKko20 nepedbayeHo:

llyHKm 1

<...>/Jogioka npo 83amms Ha 061ik 8HymMpiHb0o nepemiujeHoi ocobu (0ani —
008i0Ka) € 0OKyMeHMOoM, AKUU niomeepOXye hakm 8HYmMpiuHb020 nepemiujeHHs
i 83ammas Ha 061ik 8HyMpilWHLO nepemiujeHoi 0ocobu».

[lyHKm 2

[na ompumaHHa 008i0KU N0BHONIIMHA 60 HeNOBHONIMHA 8HYMPIWHLO ne-
pemiujeHa ocoba 38epmaemsca ocobucmo, a MasaoimHa OumMuHd, Hedie30amHa
0coba abo ocoba, die30amHicmes AKoT 0bMexeHa, — Yepe3 3dKOHHO020 hpedcmas-
HUKa i3 3058010 Npo 83amms Ha 0671iK, popmy Akoi 3ameepoxye MiHcoynonimuku,
00 cmpyKkmypH020 nidpo30i/1y 3 NUMAHb COYianbHO20 3axXUCmy HaceneHHA patioHHUX,
patioHHUx y M. Kuesi 0epxxadmiHicmpauyiti, BUKOHABYUX Op2aHie MiCbKUX, pAUOHHUX
y micmax (y pasi ymeopeHHs) pao <...>

14. [locmaHosa Kabinemy MiHicmpig YkpaiHu 8id 05 nucmonada 2014 poky
Ne 637 «[lpo 30ilicHeHHsA coyianbHUX 8uNIam 8HympiuwHb0 nepemiwjeHuUmM ocobam»

39. MyHkTOM 1 NnoctaHoBK KabiHeTy MiHicTpis YkpaiHu Big 05 nuctonaga
2014 poky N2637 (y pefakLii, YNHHI CTaHOM Ha Yac BUHUKHEHHA CipHUX Mnpa-
BOBIJHOCVH) YCTaHOBJIEHO, O NPU3HAYEHHA Ma npoO08XKeHHs 8UNIAMU NeHCili
(WomicAa4HO20 008IYHO20 2POLLIOBO20 YMPUMAHHS), 008IHHUX OepXXagHUX cmuneHail,
ycix sudig coyianbHOi 00NOMo2u Ma KoMneHcayit, MamepianbHo20 3abe3neyeHHs,
HAO0AHHA coyianbHuUx nocsye, cybcuditi ma ninve 3a paxyHoK Kowmig 0epxagHoz20
6100xemy ma ¢poHOi8 3a2a16HO0608’A3K08020 0EPXKABHO20 COUiANbHO20 CMpPAxy-
8AHHA BHYMPIiWHbO nepemiujeHUM 0cobam 30ilicHIOIoMbCA 3a Micyem nepeby8aHHs
makux ocié Ha o671iKy, ujo nidmeepoXxyembcs 008i0KOH, BUOAHOIO 32i0HO 3 [Topadokom
ohopmieHHA | suOayi 008iOKU NPo 839MmMA HA 0671iK BHYMPiWHbO nepemiujeHor
ocobu, 3ameepdxxeHUM nocmaHogoto Kabinemy Minicmpie Ykpaiu gio 1 xo8mHsa
2014 p. Ne509<...>
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<...>

lMoHo8eHHA abo NpuNUHeHHA coyianbHUX 8unaam 30iUCHIOEMbCA Ny6iYHUM
akyioHepHuUM mogapucmeom «/JepxagHuli ouadHuli 6aHK YkpaiHu» Ha niocmasi
piweHHA KOMIcii 3 numaHb Npu3Ha4yeHHs (8i0HOB/IEHHSA) COUianbHUX 8UNIAM BHY-
MpiwHbLO nepemiwjeHUM ocobam, ymeopeHoi patioHHUMU, palioHHUMU y M. Kuesi i
Cesacmonori 0epxasHuUMu aoMiHiCmpauismu, BUKOHABYUMU Op2aHAMU MiCbKUX,
patioHHuUx y micmax (y pasiix ymeopeHHs) pad 32i0Ho 3 [TopAdKom 30ilicHeHHA KOHMp-
0J110 3d NPOBEOEHHAM COYianbHUX 8UNIAM 8HYMpPIiWHbLO hepeMilyeHUM ocobam
3amicyem ix hakmu4Ho20 NPOXXUBAHHA/NepebysaHHs, 3ameepoXxeHUM NOCMAHOB00
Ka6inemy Minicmpie YkpaiHu 8i0 08 yepaHs 2016 poky N°365.

15.locmatosa KabiHemy Minicmpie YkpaiHu 8id 08 uepeHa 2016 poky N 365 «/]e-
AKI NUMAHHA 30iliCHeHHA COYianbHUX 8UNIAM 8HYMPIWHbLO hepemiujeHUM 0co6am»

40. 08 yepBHA 2016 poKy KabiHeT MiHicTpiB YKpaiH1 NPUNHAB NOCTaHOBY
N2 365 «[lefki NTaHHA 3AiCHEHHA COLianbHUX BUNAAT BHYTPILLHBbO NepeMileHnm
ocobam», NyHKTOM 1 AKOT 3aTBepAxeHo MNMopafoK NpusHayeHHs (BiAHOBNEHHS)
couianbHMX BUMMAT BHYTPIWHbO NepeMiieHnm ocobam Ta Mopagok 34iicHeHHS
KOHTPOJIO 3@ MPOBEAEHHAM COLUianbHNX BUMJIAT BHYTPILUHbO NepeMilleH M 0CO-
6am 3a micLeM iX paKTUYHOIO NPOXKMBAHHA/MepPebyBaHHS.

MyHKTOM 4 MNOopAAKY NpU3HayYeHHA (BiAHOBMEHHA) couianbHNX BUNMAT BHY-
TPILUHbO NepemilLeHM 0ocobam yCTaHOBNIEHO, L0 COYiaIbHi 8UNIAMU 8HYMPIWHbO
nepemiweHuUM 0cobam NpU3HAYAOMbCA i BUNIAYYIOMbCA <. .. > MepumopianeHUMu
opzaHamu lMeHciliHozo ¢poHOy YKpaiHu <...>3a Micyem iX pakmuyHo20 NPOXUBAHHA/
nepebyB8aHHsA, He3a/1eXXHO 8i0 hakmy peecmpauii Micya NpoxUBaHHA/nepedy8aHHA.

3rigHo 3 nyHKTOM 2 lNopAAKy 34iNCHEHHA KOHTPOJIIO 3a NPOBeAeHHAM CO-
LianbHKX BAMMAT BHYTPIWHbO NepeMilleHMm ocobam 3a MicLem ix pakTUYHOro
NpPoXu1BaHHA/NepebyBaHHA:

KoHmposnb 3a npogedeHHAM coyianbHUX 8unaam 8HympiuHb0 nepemiwjeHum
ocobam 30ilicHIoMb CMPYKMYPHI Nidpo30iiu 3 NUMAHb COYianbHO20 3axucmy Ha-
cesleHHA palioHHUX, patioHHUx y M. Kuesi depxxadmiHicmpauili, BUKOHas4ux op2aHie
MicbKux, patioHHUXx y micmax (y pasi ymeopeHHs) pad (0ani — cmpykmypHi niopos-
0i/1U 3 NUMAHb COYianbHO20 3axucmy HaceseHHsA) W/AXOM 8i08i0y8AHHA He piowe
HiXX 00H020 pa3y HA wicme MicAYi8 hakmuyHo20 MicUs NPOXUBAHHA/Nepeby8aHHs
8HYMPIWHbBO nepemilyeHoi 0cobu, NPo W0 cKNadaemeca akm obcmexxeHHA Mame-
pianbHo-nobymosux ymos cim'i 3a ¢popmoro, scmaHosieHoo MiHcoynonimuku.
Akwo 8 EOuUHIl iHpopmayitiHiti 6azi 0aHux Npo BHYMPIWHbLO nepemiljeHuUx ocib €
iHpopmayia w000 npoxodxeHHA 0coboto i3uyHoi ideHmuikayil 8 nybaiyHomy
akyioHepHomy mosapucmei «/lepxxasHuli owjadHuli 6aHK YkpaiHu», yep208a nepe-
8ipka y 8ionogioHomy nepiodi He npogodumecs. <...>

3rigHo 3 nyHKTOM 12 lNopAaKy 3AiNCHEHHA KOHTPOJIO 3a NPOBeAEeHHAM CO-
LianbHKX BAMMAT BHYTPIWHbO NepeMilleHMm ocobam 3a MicLem ix pakTUYHOro
NpoXnBaHHA/nepebyBaHHA:

JAopatok 4 » 207



CouianbHi Bun1IAMU NPUNUHAIOMbCA Y PA3i:

1) HassHocmi niocmas, nepedbayeHuUx 3akOHO0Aa8CMBOM W00 YMO8 NPU3HA-
YeHHs 8i0N08iIOHO20 8UDY coyianbHOI suNnIaMu;

2) 8cmaHoseHHA hakmy 8i0cymHocmi 8HympiwHbL0 nepemiwjeHoi ocobu
30 hakMuyYyHUM Micyem nNPoXUBAHHA/nepedy8aHHA 32i0HO 3 AKMOM 06CMeXeHHA
mamepianeHo-nobymosux ymos cim;

3) ompumaHHa pekomeHoayiti MiHgiHy ujodo ¢pakmis, sussieHux nio yac 30iu-
CHeHHs sepudikayii coyiansHux sunaam;

4) ckacysaHHs 008i0KU 8HYMPIilWHbLO nepemiwjeHoi ocobu 3 niocmas, 8u3Haye-
Hux cmammeto 12 3akoHy YkpaiHu «[1po 3a6e3neyeHHs npas i c60600 8HyMpiluHb60
nepemiweHux ocié»;

5) ompumatrHs iHgpopmavyii 8id lepxxnpukopoorcyxéu, MBC, CbY, MiHginy, Ha-
uioHaneHol noniyii, AMC, JepxeiHiHcnexyii, Jepxayoumcayx6u ma iHwux opeaHie
BUKOHABYOI 871a0U MA OP2aHi8 Micye8020 camospA0y8aHHH.

OLIIHKA BEPXOBHOIO Ccyaly

41. Po3rnsapatoun Lo cnpasy, Cya ypaxoBye, Lo 3rifgHo 3 iHbopmaLieto, ony6ni-
KoBaHo0 Ha odiuliriHomy cainTi MiHicTepcTBa couianbHOT NoNiTUKKM YKPaiHW, CTaHOM
Ha 02 TpaBHA 2018 pokKy, 3a AaHUMKM CTPYKTYPHUX Nigp0o34iNiB coLianbHOMo 3axXucTy
HaceneHHA obnacHux Ta K1iBCbKOI MiCbKOT fiep>kaBHUX agMiHiCTpaLin, B YKpaiHi
B3ATO Ha 06nik 1 500 186 nepeceneHuis abo 1225 470 cimein 3 loHbacy i Kpumy.

42.Y 3BiTi MeHcinHoro ¢oHAay YkpaiHu 3a 2017 pik MiCTUTbCA CTaTUCTUYHA
iHpopmaLisa Wofo KinbKoCTi NeHCiOHepiB 3 YMC/a BHYTPILWIHbO NepemilleHunx
0cib, AKMM BMNNauyoTbcA neHcii. Ha 1 ciyHa 2017 poky neHcii BunnavysBanuca
548,9 TcAYam TaKmx NeHcioHepiB, a Ha 1 ciuHA 2018 poky iX KifbKiCTb CTaHOBMNA
516,1 Tcay ocib. Mpu LbOMY TOUHUX JAHUX MPO YNCEIbHICTb NEHCIOHEPIB, AKI
nepebyBatoTb Ha HEMiIAKOHTPOJbHI TEPUTOPIi, 30KpeMa NPO NOMEPNX Ta TUX,
Lo BMIXanu Ao iHWNX fepxKaB, HeMae (c. 36-37 BKa3aHoro 3BiTy).

43. llouinbHicTb po3rnagy Li€i cnpaBu fK 3pa3KoBOT 00yMOB/eHa TUM, LLIO CTa-
HoMm Ha 07 ntoTtoro 2018 poky B npoBageHHi [JoHeLbKOro OKpyHOro agmiHictpa-
TUBHOTO CyAy NepebyBae 226 TUMOBMX CNPaB NPO BU3HAHHA HEMPaBOMIPHUMM Ll
Ta 3060B'A3aHHA BUMHUTI NEBHI Aii BiANOBIAHMMY TepUTOpianbHUMK yNPaBRiHHAMM
MeHcinHoro donay YkpaiHu.

44.To31Bay CTBEPAXKYE, LLO € BHYTPILLIHBO NepeMmilLieHO 0cob010, NepebyBac

6e3nigcTaBHO NPUMUHEHO.

45. OTXXe, CyTb NO30BY MONAra€ y NPOTUMNPaBHMX, Ha AYMKY M0O3uBaya, Biax
BignoBigaya wopno npunuHeHHa 3 01 KBiTHA 2017 poKy BMMNaTK NeHCii, Npu3Ha-
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46.Hapatouv npaBoBY OLiHKY GpakTMUHIM 06cTaBrHaM cnpasu, Cya BBaXacg, LWo
AN BUPILLEHHSA CMopy HeoOXiAHO 3'ACYBaTV HANEXHICTb BUKOHAHHA BiAnosigayem
NOBHOBaXeHb LLOAO 3AINCHEHHA COoLianbHNX BUMNAT BHYTPIWHbO NepemilleHiin
ocobi Ta BigNoBigHICTb OCKap»KyBaHMX Ai Bignosigaya cT. 19 KoHcTuTyuiil YkpaiHu
Ta cT. 2 KAC YKpaiHu.

CraTyc BHYTPilHbO NepemilleHoi ocoomn

47. CTaTyC BHYTPILIHbO NepemilleHoi 0cobr He BU3HAUYEHUIA Y >KOLHOMY MiX-
HapoZHOMyY AOroBOpi, 3a AKMM YKpaiHa Mana 6 30608'A3aHHSA. [OHATTA BHY TPILIHbO
nepemileHoi 0cobu MiCTUTbCA B pekoMeHaLiHomy akTi OpraHisauii O6’egHaHnX
Hauiin «KepiBHi npvHUMNN 3 NUTAHHA NepeMilleHHA 0cib BcepeaunHi KpaiHU»
(nokymeHT OOH E/CN. 4/1998/53/Add. 2 (1998)) (amB. BU3HaUeHHA B M. 35 LbOro
pileHHs).

48. BU3HaUEHHA NMOHATTA BHYTPILLIHBO NePEMILLEHOT 0COOM 3a HaLliOHANIbHIM
npaBom MicTUTbCA Y T. 1 3akoHy N2 1706-VII, aAkni HabpaB YNHHOCTI 22 nucTonaga
2014 poky.

49. Lle BU3HaueHHA Ma€ ONUCOBMIN XapaKTep Ta OXOMJIIOE TP BUAN KOHCTU-
TYUiHO-NPaBOBOro CTaTyCy NoAUHY (FPOMagAHUH YKpaiHu, iHo3eMeLb Ta ocoba
6e3 rpomafAaHCTBa). 3 ornAgy Ha BU3HauYeHHsA BHYTPILIHbO NepemilieHa ocoba - Le
ocoba, AKa:

- nepebyBae Ha TepuTopii YKpaiH/ Ha 3aKOHHUX NigcTaBax;
— MaE€ NpaBo Ha NOCTiHEe NPOXNBaHHA B YKpaiHi;

- 6yna 3mylieHa 3anmwmnT abo NOKMHYTU CBOE MiCLie NPOXMNBaHHA B pe-
3ynbTaTi abo 3 METO YHUKHEHHA HeraTMBHMX HacnigKis 36poiHOro KOHGNIKTY,
TUMYaCcOBOI OKynaLii, TOBCIOAHUX MPOABIB HACUIbCTBA, MOPYLLUEHb MPaB NIOANHN
Ta Haf3BMYaANHUX CUTYyaLii NPUPOAHOrO UM TEXHOFEHHOMO XapaKTepy.

50. OT>e, cnevjianbHUI CTaTYC BHYTPILWHBbO NepemilleHoT 0cobu He 36iraeTbcs
Ta He MOXe MiAMIHATI cO60to XOoAeH i3 3akpinneHnx y KoHcTuTyuii YKpaiHu KoH-
CTUTYLHO-NPaBOBMX CTaTyCiB 0COOM, Ta HE € OKPEMUM KOHCTUTYLIIHO-NPaBOBMM
CTaTyCcoM ocobu.

51. MpoTe peecTpaLis 0coby AK BHYTPILHBbO NepeMiLLeHOT A€ MOXINBICTb
[epXKaBHMM opraHam BpaxyBaTu ii ocobnmsi notpebu. Cepepsy Taknx ocobnmBmx
notpeb — AOCTYN O HaNIeXXHOTO XMTNa Ta NPaBOBOI AOMOMOTM, AOCTYN A0 Cre-
LianbHUX epXaBHUX Nporpam, 30KpemMa agpecHnx nporpam Anasa BHYTPILLHbO
nepemilieHnx oci6d, Towo. O4eBUAHO, Lo CTaTyC BHYTPILHbO NepemilleHoi ocobm
Hafae ocobi crevianbHi, [oAaTKOBI NpaBa (abo «iHLi npaBa, AK Lie 3a3HaYeHo Y CT. 9
3akoHy N2 1706-VIl), He 3BY>Kytour MiX TM 06CAT KOHCTUTYLiIHVIX NpaB Ta cBobof
0cobu Ta CTBOPIOKOUYM [0AATKOBI rapaHTii ix peanisauii.

YNHHMI MeXaHi3M BUNNaTN NeHCiil BHYTPilHbO NepemilieHum ocobam

52.3rigHo 3 n. 1 MoctaHoBm KMY N2 637 (y pepaKuii, YNHHI Ha Yac NPUMNNHEH-
HA BMNNATW NeHCii No31Bavy) BCTAHOBNEHO, WO MPU3HAYeHHA Ta MPOJOBXKEHHSA
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BMMMATK NEHCiN (LOMICAYHOro JOBIYHOrO rPOLLIOBOrO YTPMMAHHA) 33 PaxyHOK
KOLITIB AepaBHOro GrogxeTy Ta poHAiB 3arafibHOOOOB'A3KOBOr0 AepKaBHOMoO
coLiafibHOro CTpaxyBaHHA BHYTPILWHbO NepemileHrM 0cobam 34iCHI0I0TbCA
3a Micem nepebyBaHHA TaKKx 0Ci6 Ha 06Ky, WO NiATBEPAXKYETbCA JOBIAKOI0,
BuAaHolo 3rigHo 3 Mopsakom odbopmeHHs i BUaayi AOBIAKMU NPO B3ATTA Ha 06MiK
BHYTPILUHbO NepemilieHol ocobu, 3aTBepaxeHrm MNoctaHoso KMY N2 509.

Bunnata (NpogoB»KeHHA BUMIATK) MEHCIN, WO NpU3HAYeHi 3a3HauYe€HUM 0COo-
6am, 3RINCHIOETBCA BUKITIOYHO Yepe3 paxyHKM Ta Mepexy YCTaHOB i MpUCTPOiB
ny6nivyHOro akLioHepHOro ToBapuCTBa «[lep>kaBHuiA oLagHNn 6aHK YKpaiHu.

53. OTxe, yMOBamMu NpuU3HaYeHHA Ta NPOAOBKEHHA BUMNATU NEHCIN BHY-
TPILIHBbO NepemilLleHUM 0cobaM €: 3HaXOAMKEHHA BHYTPILLIHbO NepeMmilleHnX ocib
Ha 00Ky MicLA nepebyBaHHS, LLO NiATBEPAKYETHCA [OBIAKOI0; HAABHICTb PaXyHKY
B ycTaHoBi AT «[lep>KaBHUI oLafHW GaHK.

54. BignosigHo fo n. 6 MNopaaky odopMieHHs i BUAadi AOBiAKM Npo B3ATTA
Ha 061K BHYTPILWHbO NepeMmilleHoi ocobu, 3aTBepaxeHoro MNoctaHoso KMY
N2 509, noBifika Npo B3ATTA Ha 061K BHYTPIiLLHBO NepeMilleHoi ocobu fie 6e3cTpo-
KOBO, KpiM BMMNaKiB, nepefg6aueHmx cT. 12 3akoHy N2 1706-VIl Ta ab3aL,om LwocTum
uboro nNyHKTy. loBigka, BuaaHa fo 20 yepsHA 2016 poKy, AKa He CKacoBaHa i CTPOK
AiT AKOI He 3aKiHUMBCS, € AiICHOIO Ta Aiie 6€3CTPOKOBO, KPiM BUMAKIB, Nepeabaye-
HUX CT. 12 BKa3aHOro 3aKoHy.

55. 3rigHo 3 n. 12 MNopAaaKy 30ilCHEHHA KOHTPOJIO 3a NPOBeAEeHHAM COoLi-
anbHUX BMMMAT BHYTPILWHbO NepemilieHumM ocobam 3a micuem ix pakTUUYHOro
NpoXuBaHHsA/NepebyBaHHs, 3aTBepeHoro MoctaHosot KMY N2 365, couianbHi
BUMNNATU NPUMNUHAIOTLCA Y Pasi, 30Kpema, oTprMaHHsA iHbopmauii Big Jepxnpu-
KopgaoHcnyx6u, MBC, CBY, MiHdiHy, HauioHanbHoi noniuii, AMC, JepxdiHiHcnekuii,
JepxayauTcnyx6m Ta iHWKX OpraHiB BUKOHABYOI Bfaau Ta OpraHis MicLeBoro
CaMOBpPAAYBaHHA.

56. YnHHM MexaHi3M BUMNaTy NeHCiN, AKNIA NOEAHYE NPABO Ha MEHCIlo 3 pee-
CTpaLi€to NeHcioHepa AK BHYTPILLHbO NepemMilleHol 0cobu, Npr3BiB 40 YNCIIEHHUX
3BEepHeHb [0 Cyaly 3 aAMiHICTPaTUBHVMM NO30BaMU MPO BU3HAHHA HENpPaBoOMip-
HUMM Ai Ta 3060B'A3aHHA BUMHUTI NEBHI Ail BiZNOBIZHMN TepUTOpPiaNbHUMMN
ynpasniHHaMM MNeHciliHoro doHay YKpaiHu.

MpaBo Ha neHcillHe 3ab6e3neyeHHA B YKpaiHi

57.T1paBo Ha couianbHMI 3aX1CT, WO BKJIIOYAE NPaBo Ha 3abe3neyeHHA y CTa-
pOCTi, rapaHTOBaHe rpomMagAaHamM YKpaiHu . 1 cT. 46 KoHcTuTyuil YKpaiHu.

58. €BponencbKka couianbHa xapTia (nepernanyTa) 1996 poky, 3roga
Ha 000B'I3KOBICTb AKOT HagaHo BepxoBHoto Pafjoto YkpaiHu Ta ika Habpasna YNHHOCTI
301 nioToro 2007 poKy, BU3HAYAE, L0 KOXHa 0coba MOXMOro BiKy Ma€ NpaBo Ha Co-
LianbHWI 3aX1CT. 3a UM YKpaiHa Ma€e MixkHapogHe 3060B'A3aHH:A 3anpoBaKyBaTu
ycima BiinoBigHUMYM 3acobamu «00CA2HEHHA yMO8, 3a AKUX MOXYMb eheKmu8HO
30ilicHIoeamucsa» NpaBa Ta NPUHLMNWK, WO 3aKpinneHi y XapTii.
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59. MpurHUMNK, 3acapn i MexaHi3amun GyHKLIOHYBaHHA CUCTEMU 3aranbHo-
060B'A3KOBOrO IepKaBHOMO NMEHCITHOTO CTPaxXyBaHHS, MPV3HAYEHHS, MepepPaxyHKY
i BUMNaTL NeHCiin, HajaHHA couianbHMX NOCayr 3 KowTiB MNeHciHoro doHgy, wo
bopmyoTbCA 3a paxyHOK CTPaxoBUX BHECKIB po60ToAaBLiB, O10AXKEeTHUX Ta iHLLNX
IXepen, BU3HayaTbca 3akoHom N2 1058-1V.

60. CtaTTeto 8 3akoHy N2 1058-1V nepefbauyeHo npaBo rpomagaH YKpaiHu
Ha OTPUMaHHA NeHCINHMX BUMAAT Ta coLiafibHMX MOCHYT.

61. YacTtnHoto 3 cT. 4 3akoHy N2 1058-1V Bn3HaueHO cKnafgoBi 3aKOHO4ABCTBA
Npo MneHcCiNHe 3abe3neyeHHA B YKpaiHi, BUKIOUHO 3aKOHaMM NPO MeHCilHe 3abe3-
neyeHHA BM3HAYalOTbCA, 30KpPeMa, YMOBM, HOPMM Ta NMOPAZOK NEHCIHOro 3abe3-
neyeHHs; opraHisauia Ta NoOpAAOK 34iMNCHEHHA YyNPaB/iHHA B CUCTEMi MEHCINHOMO
3abe3neyeHHs.

62. YpaxoBytoun Te, WO BignoBiaAHO A0 Y. 3 cT. 4 3akoHy N2 1058-1V ymoBu,
HOPMWM Ta NOPALOK NEHCINHOrO 3a6e3MeYeHHs B13HAYaloTbCA BUKJTIOYHO 3aKOHa-
MW NPO NEHCINHe 3ab6e3neYeHHs, MUTaHHSA WOAO NPUMVHEHHS NEHCIAHNX BUNIAT
(AIKi € CKNIapoBOIO MOPAAKY NEHCINHOTO 3abe3MeyYeHHs) He MOXYTb pPerynoBaTica
nia3akoOHHMMW aKTaMW.

OuiHKa finl Bignosigaya woao npyunuHeHHA BUNJIaTV NeHcii no3nBavy

63. lNeHcia 3a BiKoM, 3a BUC/IYry POKIB Ta iHLWI il BUAK, WO NPU3HaYaloTbcA
y 3B'A3KY 3 TPYAOBOIO AiANbHICTIO, 3aC/yKeHi MonepefHbOoI0 NpaLielo Ta € OJHIE
3 dopm couianbHoro 3axucty. Linm BM3HavaeTbCA 3MicT i xapakTep 060B'A3Ky fep-
»KaBW CTOCOBHO TWX rPOMafsH, AIKi Habyny NpPaBo Ha OfepPXKaHHSA NeHCil.

64.Y u. 1 cT. 49 3akoHy N2 1058-1V BU3HaueHo nepenik niagctaB NPUMNMHEHHA
BMMAaTK NeHCii 3a pilleHHAM TepuTopianbHUX opraHis MNeHcinHoro ¢oHay abo
3a pileHHAM cyay (AuB. N. 33 LbOro pilleHHs).

65. MNepenik nigcTaB NPUNUHEHHA BUMAATW NeHCIi, BU3HaveHni u. 1 cT. 49 3a-
KoHy N2 1058-1V, € BYepnHUM Ta nepef6avae MOXKIMBICTb MPUMNUHEHHA BUNIATA
NeHcii 3 iHWKX NifcTaB Nviwe y BUNagKax, nepef6adyeHmnx 3akoHOM.

66. 3rigHO 3 HaABHOIO Y MaTepianax crnpasu Koni€to nucrta baxmyTcbkoro
06’eiHaHoro ynpasniHHa MNeHcitHoro ¢oHAy YkpaiHm [JoHeubKoi obnacTi Big
26k0BTHA 2017 poky N2 16801/02 BmnnaTa neHcii no3neauvy 3 01 keiTHA 2017 poky
«byna npusynuHeHa y 38'a3Ky 3 npoeefeHHAM Bepurdikauii 3a cnmckamu CBY 3 nia-
CTaB nepeBipKn MicLA GaKTUYHOIO MPOXMBAHHA.

67.BopHouac 3akoHom N@ 1058-1V He nepef6ayveHo Takoi NigcTaBy NPUNUHEH-
HA abo NPU3yNHEHHA BUMMATY NEHCIl, AK NPoBefeHHA BepudikaLii 3a cnuckamn
CBY 3 nigcTaB nepesipkn MicLA GaKTUUYHOIO MPOXKMBAHHS.

68. KoHctutyuinnmnm Cyn YKpaiHu y piweHHi Big 07 xoBTHA 2009 poky
N2 25-pn/2009 3ayBaxuB, O BMXOAAYM i3 NPABOBOI, COLiaibHOI NPUPOAN NeH-
Cill NpaBoO rpoMaAAHMHA Ha ofeprKaHHA MPU3HAYeHOT NOMY MeHCIi He MoXe
NoB’'A-3yBaTNCA 3 TaKOIO YMOBOIO, K MOCTiMIHE NPOXKMBaHHA B YKpaiHi; AepxaBa
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BifNOBIAHO [0 KOHCTUTYLIIHUX NPUHLMMIB 3060B'A3aHa rapaHTyBaTu Lie NpaBo
He3ane)XHo Bif TOro, fie NPOXMBaE 0CO0a, AKI Npr3HaUYeHa NeHcis, B YKpaiHi umn
3a il Mmexamu.

69.Y piweHHiy cnpasi «[liukyp npoTn YKpaiHu», ke Habpasno cTaTycy ocTaTou-
Horo 07 ntotoro 2014 poKy, EBponencbKni Cyf 3 NpaBs JIIOAVHW BKa3as, Lo NpaBo
Ha OTPUMaHHA NEeHCil, AKe CTaNno 3aneXHUM Bif MiCLA NPOXKMBaHHA 3aABHIKA, CBif-
UNTb MPO PI3HULIO Y NOBOAXKEHHI, AKa NopyLuyBana cT. 14 KoHBeHLUii y NO€EfHaHHi
3i cT. 1 MNepworo npoTtokony (AMB. uMTaTy y N. 25 LbOro pilleHHs).

70.Y unx piweHHax KoHctuTtyuinHoro Cyay YKpaiHum Ta EBponencbKoro cyay 3
npas IIOAVNHN 3aCTOCOBAHO NiAXia, 3rigHo 3 AKUM NPaBo Ha NeHCIito Ta il ogepkaHHA
He Moke 6yTV MoB'A3aHe 3 MiCLeM NPOXNBAHHA MOAMHI. Taknid Nigxig MoXHa
NOLWVPUTY HE TiNIbKM Ha FPOMafsAH, WO BUIXaNN Ha NOCTIVHE MicLie NPOXUBAHHA
[0 iHWKWX AepxaB, a  Ha BHYTPILHbO NepemileHmnx ocib, AKi MatoTb NocTiHe
MicLie MPOXKUBAHHA Ha HEMIAKOHTPONbHIN YpAagy YKpaiHu TepuTopii. Y KOHTeKCTi
Crnpasy, WO po3rnAjaEeTbCa, NPaBOBU 3B'A30K MiXK AepKaBoto i IOANHO, AKNN
nepepb6ayae B3aeMHi NpaBa Ta 060B'A3KY, NiATBEPAXKYETbCA GaKTOM HabyTTA
rpomagsHcTBa. CBob6oaa nepecyBaHHs Ta BibHUIA BMGIp MicusA NPOXKUBaHHSA
rapaHTyeTbca cT. 33 KoHcTuTyLii YKpaiHn KOXXHOMY, XTO Ha 3aKOHHUX MifcTaBax
nepebyBae Ha TepuTopii YKpaiHu.

71. BogHouac, Ak BCTAHOB/IEHO CyAOM, NpuitHATe BaxmyTcbKnm 06'efHaHUM
ynpaBniHHAM [eHciliHoro poHay YKpaiHu [JoHeLbKoi 0651acTi po3nopaaKEHHS Bif,
24 6epe3Ha 2017 poky npo npunuHeHHA OCOBA_63 01 kBiTHA 2017 poKy BUNAaTu
MeHCii, He MiCTUTb 3a3HauYeHHsA NiACTaB ANA MPUMUHEHHA BAMIATX NO3MBayYy NeHCii.

72.Y nncTi Big 26 x%0BTHA 2017 poky N2 16801/02 Ta 3anepeyeHHAX Ha agMiHi-
CTpaTVBHMI NO30B BiAMOBIAaY AK Ha NiACTaBY ANA NPU3YNUHEHHA BUNIATU NEHCIT
no3uBayy NOKIMKAETbCA Ha NoctaHoBM KabiHeTy MiHicTpis YkpaiHu Big 01 »0BTHA
2014 poky N2 509 «[Mpo 06nik BHYTPIiLLHbO NepemileHnx ocib», Big 05 nuctonaaa
2014 poky N2637 «[1po 34iNCHeHHA coLjianbHMX BUNIAT BHYTPILWHbO NepemilleHM
ocobam» Ta Bif 08 uepsHA 2016 poky N2 365 «[leAaki NUTaHHA 3AiiICHEHHA coLialnb-
HUX BUMNIAT BHYTPILHbO NepemilleHM ocobamy.

73. OpHak, AK CBigunTb aHani3 nonoxeHb 3akoHy N2 1058-1V, npunuHeHHA
BUMAATK NEHCIT MOXKNUBE NNLLE 33 YMOBU MPUAHATTA NEHCINHUM OpraHoM BiAno-
BiJHOTO PillIeHHA 3 NiACTaB, BU3HaUYeHNX CT. 49 LbOro 3aKoHy.

74. AprymeHTn Bignosigaya, HaBefeHi HUM Yy Bif31Bi Ha MO30BHY 3aABY,
Wonao noBHoBaxeHb KabiHeTy MiHicTpiB YKpaiHu 3 BXXWUTTA 3aX0A4iB WOAO 3a-
6e3neyeHHs nNpas i cBo6o NOANHM | FPOMaAAHHA Ta NPOBEAEHHS NMONITUKM
y chepi coLianbHOro 3axucTy 3 NOCUIaHHAM Ha pilleHHA KoHcTuTyuiHoro Cygy
YKpainu Bif 26 rpyaHa 2011 poky N2 20-pn/2011 Ta Bif 02 6epe3Ha 1999 poky
Ne 2-pn//99, Koneris cypaiB BBaKae 6e3niAcTaBHUMU, OCKINbKY, AK CBIAUUTD
3MicT umx piweHb, KoHcTutyuinHum Cyg YKpaiHyu BUCNIOBUB NO3KLitO, 3TifHO
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3 AKoto KabiHeT MiHicTpiB YKpaiHM € opraHom, AKni 3abe3neuye npoBefeHHsn
LepaBHOT NONITUKM Y coLianbHili chepi, TOBHOBa)KHUI BXMBaTK 3aX0iB WOJ0
3abe3neyeHHA Npas i cBO6OA NIOANHN | FPOMafAHMHA Ta NMPOBOAMNTY NMOMITUKY
y cdepi couianbHOro 3axmcTy.

75. BogHouac, 3a 3MiCTOM KOHCTUTYLiNHKX HopM, KabiHeT MiHicTpiB YkpaiHu
He HaJineHun NpaBoM BMPILLYBaTU NUTAHHA, AKI HaneaTb A0 BUKJIIOYHOI KOMMNe-
TeHUii BepxoBHoi Pagn YKpaiHu, Tak camo fK i npuMaTyi NpaBoBi akTu, AKi nig-
MiHAOTb ab0 cynepeyaTtb 3aKoHam YKpaiHu.

76.3rifHO 3 N. 6 4. 1 €T. 92 KoHCTUTYLiT YKpaiHW BUKTIOYHO 3aKOHaMu YKpaiHu
BM3HaualoTbCA, 30Kpema, popmu i BUAW NeHCiiHOro 3abe3neyeHHs, 3axXucty, popmu
i BUAW NeHCilnHOro 3abe3neyveHHs.

77. OcobnuBy yBary BapTo 3BEPHYTU Ha Te, WO Y npeambyni Ao 3aKoHy
N2 1058-1V 3a3HaueHo, Wo 3MiHa YMOB i HOPM 3arafibHoO60B'A3KOBOIO AEepPKaB-
HOrO MEeHCINHOro CTpaxyBaHHA 34INCHIOETbCA BUKITIOYHO LUIAXOM BHECEHHA 3MiH
[0 LbOro 3aKoHy.

78. KOHCTUTYLiiHE NOHATTA «3aKOH YKpaiHW», Ha BiAMiHY Bif MOHATTA «3aKOHO-
[aBCTBO YKpaiHW», He MiAnAra€ po3LwmpeHoMy TITyMayeHHIo, Lie HOpMaTUBHO-Mpa-
BOBWI aKT, NPUNHATNI BepxoBHoto Pafoto YKpaiHu B Mexax NMOBHOBaXKeHb. 3MiHN
[0 3aKOHY BHOCATbCA 3a BiANOBiAHO BCTaHOBNIEHO NpoLenypoto BepxoBHoto
Papoto YKpaiHu wnaxom NnpuUMHATTA 3aKOHY NPO BHECEHHA 3MiH. HopmaTusHoO-
npaBoBi akTy KabiHeTy MiHicTpiB YKpaiHu € nif3akoHHMMU, @ TOMY HE MOXYTb
0bMeXyBaTy NpaBa rPOMaAsAH, AKi BCTAHOBMIEHO 3aKOHaMW.

79. BopHouac Cypn 3a3Hauvag, LWo HenigTeepaXeHHA GakTUUYHOro MicLiA NPOXu-
BaHHS He € NepeabayeHoo 3aKOHOM MiACTaBO Af1A MPUNUHEHHSA BUNIATK NEHCIl,
a noctaHoBa KMY N2 365 € nig3akoHHMM HOPMaTUBHO-MPaBOBMM aKTOM, AKUN
06MeXye BCTaHOBNEHE 3aKOHOAABCTBOM MPABO Ha OTPVMaHHA NEHCii mo3uBayem.

80. Y ubomy BMMadKy HaABHICTb Y MO3MBaYa CTaTyCy BHYTPILHbO Nepemille-
HoT 0cobu noTpebye Bif NeHcioHepa, Ha BiAMIHY Bif iHWIMX rpoMaasaH YKpaiHu,
3AiNCHEeHHA [OAATKOBUX Ail, He nepenbayeHnX 3aKOHAMK LWOAO NEHCINHOro
3abe3neyeHHs, 30KpemMa igeHTndiKalii ocobu, HagaHHA 3asiBY NPO NMOHOBJIEHHS
BWMNJIATY NeHCii, sika Oyna npunrHeHa opraHom lMNeHcinnHoro ¢poHay 6e3 3aKOHHMX
Ha Te niacTas.

81.BignosigHo o u. 2 cT. 6 KAC YKpaiHu cyn 3aCTOCOBYE NPUHLMIN BEPXOBEH-
CTBa Npasa 3 ypaxyBaHHAM Cy0BOI MPaKTVKM EBPONENCbKOro Cyay 3 NPas J0AVHN.

82.Y piweHHi y cnpaBi «CyxaHOB Ta InbueHKo NpoTy YKpaiHu» EBponencbKui
CYZ 3 NPaB NOAVHN 3a3HaYMB, L0 3MEHLLEHHA PO3Mipy abo NPUMNVHEHHA BUNATK
HaNeXHM YMHOM BCTAHOBJIEHOI COLjianibHOT OMOMOT MOXKe CTAaHOBUTY BTPYYaHHSA
y NpaBo BNAacHOCTI (UuTaTa y n. 25 uboro pilleHHs).

83. Tomy, NpnNMHAIOYM HapaxyBaHHA Ta BUMNATy NOo3MBayeBi NeHCii 3a BiA-
CyTHOCTI nepeabayeHmx 3akoHamu YKpaiHy nigcTas, Bignosigay nopyLwms npaBo
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ro3vBaya Ha OTPUMAHHA NeHCil. [pr LbOMy NPaBO Ha OTPUMAHHSA NEHCiT € 06'eKTOM
3axucTy 3a cT. 1 MNepworo npoTokony Ao KoHBeHLiT Mpo 3ax1cT npas NOANHN i
OCHOBOMOJOXKHMX CBO6OA,.

84. BTpyuyaHHs BignoBigaya y npaBo no3vBayva Ha MUPHE BOJOAIHHA CBOIM
MariHoM y Burnagi neHcii Cya BBaXKa€ TakmM, LLO He IPYHTYETbCA Ha 3aKOHi.

85. flk 3a3HaumB EBPONENCbKNI CYA 3 NPaB JIAVHM B pilleHHi y cnpaBi «Lo-
KiH NpoTy YKpaiHu», NUTaHHA, un 6yno JOTPMMaHO CrpaBeasivBoro 6anaHcy mix
3arafibHMMWM iHTepecamm CyCninbCTBa Ta BUMOramMm 3aXMCTy OCHOBOMOJMOMKHMX
npaB OKpemoi 0Co6U, BUHUKAE fMLLE TOAI, KON BCTAaHOBJIEHO, WO OCKap»KyBaHe
BTPYYaHHA BiANOBifano BMMO3i 3aKOHHOCTI i He Oyno cBaBinbHUM (4mTaTa y n. 33
LbOro pilleHHs).

86. OTxe, BcTaHOBNEHHA CyjOM BiJCYTHOCTi 3aKOHHOCTi BTPYyYaHHA, TOOTO
BUMHEHHSA [l He Y cnoci6, BU3HaUYeHMW 3aKOHOM, € AOCTaTHLOIO NiACTaBOIO ANA BY-
CHOBKY MpO Te, WO NpaBo Nno3rBaya Ha MMpPHE BOJIOAIHHA CBOIM MaliHOM Gyro
nopyLLeHO.

87.3 ornapy Ha BuknageHe Cya BBaXae, WO NPUNUHEHHA BUNATU NeHCIi no-
3uBauy 3 01 KBiTHA 2017 poKy 6yno 34iNCHEHO He y cnocib, nepenbayeHnin 3ako-
Hom N2 1058-1V, a 3 Touku 30py nonoxeHb cT. 1 [MepLuoro npotokony Ao KoHBeHUiT
MpPO 3axMCT NPaB JIIOAMHUN | OCHOBOMONOXHUX CBOBOA Mano micue BTPyYaHHA
y NpaBo BJIaCHOCTi NO3MBaya i Take BTPy4aHHA He Oyno 3aKOHHUM.

3acTocyBaHHA NPABOBNX HOPM MPO CTPOKIU 3BEPHEHHA A0 aAMiHicTpa-
TUBHOrO Ccyay

88. 3a 3aranbHuM npasunom, BctaHoBneHnm KAC YKpaiHu, Ana 3BepHeHHsA
[0 afAMiHICTPaTUBHOIO Cyaly 3a 3aXMCTOM Npa., cBobop Ta iHTepeciB 0coby BCTaHOB-
NIOETLCA LIECTUMICAYHUI CTPOK, AKNI, AKLLO He BCTAHOBJIEHO iHLLE, OBUNCIOETLCA
3 [1HA, KON ocoba AisHanacA abo noBMHHa Gyna Ai3HaTUCA NPO NOpPYLUEHHs CBOIX
npas, cBo6op un iHTepecis (4. 2 cT. 122 KAC YkpaiHu).

89. 3rigHo 3 u. 1 cT. 122 KAC YKpaiHu agMiHiCTpaTMBHMIA NO30B MOXe OyTu
NoJaHO B MeXax CTPOKY 3BEPHEHHSA 0 aAMiHICTPaTNBHOIO Cyay, BCTAHOBJIEHOMO
umm Koiekcom abo iHLLIMMK 3aKOHaMM.

90. 3micT HaBegeHOI HOpMU ¢cBiguUUTb NpPo Te, Wwo KAC YKpaiHu € 3aranbHum
3aKOHOM, AIKUM BperynboBaHi CTPOKMN 3BEpPHEHHA [0 aAMiHiCTpaTUBHOrO cygy
3a 3axMcTom npa.. BogHouac BiAHOCKMHN WOAO CTPOKIB 3BEPHEHHA A0 afMiHi-
CTPATUBHOIO CyAy perynoloTbca He Tinbkn Hopmamm KAC YKpaiHu, a i1 iHWumm
3aKOHamMu YKpaiHu.

91. CneuianbHMM 3aKOHOM, AKMM BPEryfibOBaHO NPaBOBIAHOCKMHN LWOAO
neHcinHoro 3abe3neyeHHA rpoMagaAH, CTPOKM Ta NOPAZOK NepepaxyHKy MeHCii,
€ 3aKoH N2 1058-IV.
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92. BignoBigHo o 4. 2 cT. 46 3akoHy N2 1058-IV HapaxoBaHi cymn neHcii,
He OTPMMaHi 3 BUHW OpraHy, WO NpM3HaYvac i BUMNIaYvye MeHcilo, BUNavyoTbca
3a MUHYNUI Yac 6e3 obmexeHHA 6yab-AKNM CTPOKOM.

93. HeobxigHMMN yMOBaMM 3aCTOCYBaHHA HaBeleHOT HOPMIY aAMiHICTPaTUB-
HUMK cyfamu €: 1) daKT HapaxyBaHHA CyM MEHCI 3a MUHYNUIA Yac, Wo nigTeep-
[XKY€ETbCA BifNOBiAHVMM JOKa3aMu; 2) AOBEAEHICTb BUHW NEHCINHOrO OpraHy — Ha-
ABHICTb NPOTUNPABHYUX Aill abo NPOTUNPaBHOI 6e34iaNbHOCTI, HAaCNigKaMN AKKX €
HeBuMnIaTa CymM neHcin.

94. 3rigHo 3 MaTepianamu cnpasu, NP13HaYeHa neHcia 'y po3mipi 1511,61 rpH
BUMNIauyBannca nosreayy womicAaua go 6epesHa 2017 poKy BKOYHO, NiCNA YOro
ii BUnnata 6yna npunuHeHa.

95. Y NnncbmMoBKX NOACHEHHSAX, AKi Haginwnn o BepxosHoro Cyay 16 KBiTHA
2018 poky, BignoBigay NoBiAOMMUB, WO PilleHHA NPO CKaCyBaHHA NPOTOKONY
npo npusHayeHHA OCOBA_6 neHcii HUM He NpuiiManocs, no3usay nepebysae
Ha 00niKy AK neHcioHep y baxmyTcbkomMy 06'eiHaHOMY ynpaBniHHi MeHcilnHoro
doHay YkpaiHu [JoHeubKoi 06nacTi, a npu3HayeHa il neHcia nepepaxoByeTbcA
3rifHO 3 3aKOHOAABCTBOM, LLIO NiATBEPAXKYETbCA PO3PAXyHKOM NEHCIMHWX BUMNAT.

96. Y BKazaHUX NOACHeHHAX Bignosigay nosigomus, wo OCOBA_6 mae npaso
Ha OTPMMAaHHA NeHCii 3 vacy it NPUNNHEHHSA, NiCNA NPOBeAEHHA NepeBipKu, nepea-
6aueHoi n.3-7,9 MNopaaky N2 365, Ta BMKOHaHHA BUMOT 1. 8 TMYacoBOro nopaaky
diHaHCyBaHHA GIOAMETHYX YCTaHOB, 3AINCHEHHA COLlianbHNX BUMMAT HAaCeNIEHHIO
Ta HagaHHA $iHAHCOBOI NIATPUMKY OKpEMUM NiANPUEMCTBAM i opraHisadism [Jo-
HeLbKoT Ta JlyraHCbKOT o6iacTeld, @ TakoX iHLIMX MAaTexiB 3 paxyHKIB, BIAKPUTX
B opraHax KasHaueiicTBa, 3aTBepakeHoro noctaHoBot KabiHeTy MiHicTpis YkpaiHu
Bif 07 nuctonapa 2014 poky N2595.

97. AHanoriyHi NOACHeHHA 3 NPUBOAY TOTO, L0 HapaxyBaHHA NeHcii no3nsavy
He NpMNMHANOCA, a 6yno NPUNMHeHO NKLLe il BUNAaTy, Hafanun y CyfoBOMy 3acCiAaHHi
19 kBiTHA 2018 poKy NpeAcTaBHMKNM BiANOBIAayva.

98. 3rigHo 3 HagaHUM baxmyTcbKUM 06'€fHaHNM ynpasniHHAM lMeHcinHoro
doHpy YkpaiHm [JoHeubKoi 06nacTi o cyay po3paxyHKOM MeHCinHUX Bunnat
no nexcinHin cnpasi OCOBA_6, y nepiog 3 KBiTHA 2017 poky no BepeceHb 2017 poky
BKJ/IIOYHO, MO3MBaYy LLOMICAYHO HapaxoByBanaca neHcia y po3mipi 1511,61 rpH.
Y nepiop 3 »0BTHA 2017 poky no 6epeseHb 2018 poKy BK/IIOUYHO NEHCiA No3nBavy
LLOMiCAYHO HapaxoByBanaca y po3mipi 1883,92 rpH.

99. lpakTuKa 3aCTOCyBaHHA NPaBOBUX HOPM LWOAO CTPOKIB 3BEPHEHHA
[0 aaMiHiCTpaTMBHOrO cyay nepepbayana ix 3aCToCyBaHHs 32 YMOBW, KONW NMPaBo
no3uvBava Ha OTPMMAHHSA CNiPHMX CYM NEHCIN BiANOBiAaueM BU3HaHO He 6yno, Wo
i cTano nigcTaBoto 3BepHeHHA Jo cyay (noctaHoBa BepxosHoro Cygy YkpaiHu Bif
10 rpyaHA 2013 poky y cnpasi N221-329a13).
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100.Y cnpasi, Wo po3rnAagaETbCa, Bignosigay npaso no3rBaya Ha OTPMMaHHA
reHcii He 3anepeyvyBaB, OAHaK NPUNWHUB 1T BUNAATY Yepes Te, Lo No3rBaY 3a iHdop-
MaLji€to, oTprmaHoto Big CBbY noBepHynaca Ha TMM4YaCcoOBO OKYNOBaHy TEPUTOPILO
YKpaiHu. BogHouac, AK cBifuaTb NMCbMOBI NOACHEHHA BiANOBIAava Ta HagaHi Ha iX
NiaTBEPAKEHHA fOKa3W, NpunuHeHHA Bunnaty neHcii OCOBA_6 He cynpoBoaKy-
BanocA NPUNNHEHHAM iT HapaxyBaHHSA.

101. Ockinbkn OCOBA_6 3BepHynaca fo Cyay 3 M030BOM NPO MOHOBEHHSA BU-
NyaTn NeHcii, NPaBo Ha AKY BiANoBifayeM He 3arnepeyyeTbCaA Ta HapaxyBaHHA AKOT
NPOAOBXKYBaNocaA NicnA NPUNMHEHHS Tl BUMNATW, OfHaK 6yno niggaHo dopmanbHUM
06MEXEHHAM 3 NifCTaB Ta y cnoci6, AKi cynepeyatb BUMoram KOHCTHTYLi Ta 3aKOHIB
YKpaiHu, 3rigHo 3 u. 2 cT. 46 3akoHy N2 1058-1V Bunnata neHcii no3nsayy nignarae
NMOHOBJIEHHIO 3 MOMEHTY IT NPUMNHEHHA.

102. AHanoriyHy no3muiio WoJo 3aCTOCYBaHHA CTPOKIB 3BEPHEHHA [0 Cyay
y cnpaBax Li€i KaTeropii BUKNageHo B noctaHoBi BepxosHoro Cyay Bif 20 6epesHsa
2018 poky y cnpasi N2573/1759/17 (K/9901/3564/18).

103. OuiHtotoum gokasu B ix cyKynHocTi, Cyq AifiLioB BUCHOBKY, LLO MO30BHi
BMMOTY MPO BM3HAHHA HEMPaBOMIpHMMH [l BiANOBigaya Woao NpunMHeHHA
Bunnatu npusHayeHoi OCOBA_6 neHcii 3a Bikom Ta 3060B'A3aHHA BignoBigaya
BiAHOBUTY BUMAATY NPM3HAYEHOT NO3MBaYy MeHCii € 06rPYHTOBaHVMY Ta TaKUMMK,
L0 NigNAraoTb 3a40BOJIEHHIO.

104. 3Baxarouu Ha Te, L0 Ha MOMEHT 3BEePHEHHSA 3 aAMiHICTPaTUBHMM NO30BOM
[0 cyay B Ui cnpaBi no3mBavy Ta ii npefcTaBHUKY He 6yno BifoMO Mpo po3mno-
pagkeHHA BaxmyTcbKoro 06’egHaHoro ynpasniHHA MeHcinHoro poHay YKpaiHu
[JoHeubKoi obnacTi 24 6epesHa 2017 poky «[po NPUNNHEHHA BUNNATU NeHCIT
Ao 3'AacyBaHHaA», Cya, 3'acyBaBLUIN, WO NPUNHATTA LbOro po3nopaaKeHHaA nepe-
Aysano aiam 3 npunuHeHHA sunnatn neHcii OCOBA_6, BU3Ha€E npoTunpaBHUM
3a3HauyeHe pPo3MNopALXKEHHSA, OCKINbKN caMe PO3MOPAAXKEHHS, a He fii CTBOPIOE
BiANOBIAHI NPaBOBi HaCcNiAKW.

BopHouac, 6epyun go yBaru Te, Lo BrMNaTa NeHcii no3vnsady 6yna npunnHeHa
po3nopamKeHHAM baxMyTcbkoro o6’eiHaHOro ynpasiHHA MNeHciiHOro poHay
YkpaiHu [JoHeubKoi 06nacTi Bif 24 6epe3sHa 2017 poky «[po NpUNUHEHHS BUNIaTK
NeHCii A0 3'ACYBaHHA», NPO NPUAHATTA AKOro No31Bayvy He NOoBiAOMIANOCA, MPO WO
CBiAYMTb NNCT Bignosigaya Bif 26 xoBTHA 2017 poky N2 16801/02, Kepyroumnchb 4.
2 c1. 9 KAC YKkpainu, Cyn 3 meToto edeKTMBHOrO 3aX1CTy NpaB No3rBaya BBaXKae
3a HeoOXifHe BifHOBUTU MOPYLUEHE BigMNOBigauYem NpaBo Mo3MBaya Ha NeHcinHe
3a6e3neyeHHs LWNAXOM CKaCyBaHHSA BKa3aHOro PO3NOPALKEHHS.

105. OTxe, Cyq AifilLOB BUCHOBKY, L0 NMO30BHa BMMOTra NPO BU3HAaHHA He-
npaBoMipHUMU [t BaxmyTcbKoro 06’egHaHOro ynpasniHHs MeHcinHoro poHay
YkpaiHu [JoHelbKoi 06nacTi wono npunuHeHHA 3 01 KBiTHA 2017 poKy BMniaTu
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npu3HaveHoi 3a Bikom neHcii OCOBA_6 oxonnoeTbCA BU3HAHHAM NOTUMPABHOCTI
Ta CKaCyBaHAM 3a3HaY€HOro PO3MOPAAKEHHA.

106. Mpunncamm u. 1 ct. 371 KAC YKpaiHu BU3HaY€HO, L0 HEralnHO BUKOHYHOTb-
CA pilleHHA cyay NPo NPUCYAXEHHA BUNAATW NEHCIN, iHLWNX NePiOANYHNX MaTexis
3 [lepkaBHoro 6rogxeTy YKpaiHy abo no3abrogxeTHuX fepKaBHUX GOHAIB — Y Mex-
ax CyMM CTATHEHHA 3a OAWNH MiCALlb.

107. OckinbKy Npucyg»keHi No3nBavy BUNIaTK € NepiognyHNMK Ta 34iMACHI0-
10TbCA 3 [lep>kaBHOrO GlopKeTy YKpaiHu, pilleHHA NignArae HeranHomy BUKOHAHHIO
B MeXaX CyMV CTATHEHHA 3a OAVH MicALb.

108. LLlogo BCTaHOBNEHHA CyAOBOro KOHTPOJIO 3@ BUKOHAaHHAM CyAOBOro
pilLeHHA CyA BBAXKA€E 3 HEOOXiLHE 3a3HAUUTU HACTYMHe.

109. YactuHoto 2 cT. 14 KAC YKpaiHu BU3HauYeHO, WO CYA0BI pilleHHs, WO Ha-
6panu 3aKOHHOI CKK, € 060B'A3KOBMMI 10 BUKOHAHHA BCiMA OpraHamMu AepKaBHOI
Bflafu, opraHaMu MicLLeBOro caMoBpAAYBaHHs, iX MOCaAOBMMU Ta ClyX60BUMY
ocobamu, Gi3NUYHMMU | PPUZNYHUMIU 0cO6amU Ta TX 06'€efHaHHAMY Ha BCill Tepu-
Topil YKpaiHu.

110.3rigHo 3 nonoxeHHAMM u. 1 cT. 382 KAC YKpaiHu cya, AK1IA yXBanus CyfoBe
pilleHHA B aAMiHICTPaTUBHI CNpasi, MoXke 3060B’'A3aTh Cy6’eKTa BNafHMX MOBHO-
BaXeHb, He Ha KOPWCTb AKOTO yXBasieHe Cy[j0Be PillleHHs, NoJaTV Yy BCTaHOBSIEHNIA
CYAOM CTPOK 3BIT MPO BUKOHAHHA CyJOBOrO PilleHHS.

111. 3 aHanisy BuKnageHnx Hopm BH6aYaeTbCA, WO 30600B’A3aHHA Cy6’'eKkTa
BJIafHVX NOBHOBAXEHb, HE Ha KOPUCTb AKOIO YXBaneHe Cy[oBe PilleHHA, NoAaTn
Y BCTAHOBJIEHUI CYAOM CTPOK 3BiT MPO BMKOHAHHA CY[OBOrO PillEHHS € MPAaBOM
CyAy Ta BUPILLIYETbCA Ha NOro po3cya.

112. 3 ornAgy Ha BMKNageHe, a TakoX NpUIAMaum 4O yBaru Wo BMKOHAHHA
pilleHHA B AaHi CnpaBi CTaHOBUTb 3HAYHWIA CYCNiNbHWI iHTEpPeC Ta BUMarae Big
BiANOBiAaya BUMHEHHA NEBHUX i1, @ CaMe BifHOBNEHHA BUMMATK NEHCIii no3mBavy,
CyZ 3 MeTOI0 3aXMCTy MPaB No31BaYa Ta HaJIeXHOro BUKOHAHHA CyJOBOTO pilleHHA
BBaXKa€ 3a HeobxigHe 3060B'A3aTL BigNOBiZaYa NogaTL 3BiT PO BUKOHAHHA pillieH-
HA Cyay B MiCAYHUIA CTPOK 3 AHA HAaOpaHHA PilleHHAM 3aKOHHOT CUN.

O3HaKu TUNoBMX cnpas

113. Cya AiNwoB BUCHOBKY, WO B KOHTEKCTI L€l 3pa3KoBoi agMiHICTPaTUBHOI
CnpaBu 03HaKaMu TUMOBUX, BU3HauyeHux n. 21 u. 1 cT. 4 KAC YkpaiHu cnpas, € Taki:

1) no3mBay y Uil KaTeropii cnpas € NeHCioHep, AKOMY/AKi NpY3HaYeHo NeHcilo
3rifHo i3 3akoHom N2 1058-1V Ta AKuiA/AKa € BHYTPILWHbO NepemilleHol 0cob0oto;

2) BignoBigayem € TepuTopianbHUii opraH MNeHcinHoro doHay YKpaiHu, Ha neH-
CilHoMmy 061iKy fikoro nepebyBae No3mBay;

3) cnip BMHUK 3 aHaNOriYHUX NiACTaB y BiAHOCUHAX, LLIO PETYNIOTbCA OGHUMN
Hopmamu npaBa (y 3B'A3Ky 3 NPUNMHEHHAM TepuTopianbHUMK opraHamu MNeHcin-
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Horo doHAy YKpaiHu BUNnaT neHcii BHY TPiLLHbO NepemileHrmM ocobam 3 nigcTas,
AKi He nepepbayeHin. 1,3-5 4. 1 cT. 49 3akoHy N2 1058-1V);

4) no3uBauyi 3aABUN aHaNorivyHi MO30BHI BUMOTM (MNO-Pi3HOMY BUCNOBIIEH,
arne OfHaKOBI MO CyTi: BU3HATN HENPaBOMIPHVMU Ail WoJO NPUNNHEHHA BUNNaTH
neHcii Ta 3060B'A3aTV BigNoBigaya BifHOBUTY BUMMATY NEHCIT).

O6cTaBUHN 3pa3KoOBOi cnpaBu, AKi 06yMOB/NIOIOTb TUNOBE 3aCTOCYBaHHA
HOpPM MaTepianbHOro npasa

114. BucHoBkun BepxosHoro Cyay B Ui 3pa3KoBil cnpasi NigaaraoTb 3aCTo-
CYBaHHIO B aiMiHiCTPaTUBHUX CNpaBaX, B AKMX NO3MBay:

1) € rpomagAHNHOM YKpaiHu;

2) Ma€ CTaTyC BHYTPILIHbO NepemillieHoi 0coby, WO NiATBePAXKYETCA AOBIAKOO
OpraHiB coLianbHOro 3axuMcTy HaceNleHHA NPO B3ATTA ii Ha O6NIK AK BHYTPILWHbO
nepemilieHoi ocobu;

3) € NeHCiIOHepPOM Ta OTPUMYE MEHCito, NPU3HaYeHy i1l BifNoBigHO A0 3aKOHY
N2 1058-IV.

MoHoBNEeHHA BUNNATY NeHCIT NoTpebye 3ailiCHeHHA JOAATKOBUX [iil NO3MBaYeM.

Bignosigau npaBo no3mBaya Ha OTPUMaHHA NEHCIi He 3anepeuye.

0O6cTaBUHW, AKi BUKIOYaloTb TUNOBE 3aCTOCYBaHHA HOPM MaTepianbHOro
npaBa Ta NOPAAOK 3aCTOCYBaHHA TaKUX HOPM

115. BucHoBkn BepxosHoro Cyay B Uil 3pa3KoBill cnpasi He nignAaratoTb 3a-
CTOCYBaHHIO B aAMiHICTPATUBHMX CMIpaBax WOAO 3BePHEHHA NeHCIOHepIB, AKMM
NpPU3HaYeHo MeHcito 3rigHo i3 3akoHom N2 1058-1V Ta Aiki € BHY TPiLWHbO Nepemilye-

3a pilleHHAM TepuTOopianbHKX opraHiB MNeHcinHoro doHay YKpaiHu 3 nigcTas, AKi
nepen6auveHin. 1,3-5 u. 1 cT. 49 3akoHy N2 1058-1V B pepakLii Ha feHb NPUIAHATTA
LbOro pilLUeHHA.

PiwweHHna BepxoBHoro Cyay B cnpaBi Npo BU3HaHHA 6e3aianbHOCTI
ynpasniHHA MeHciliHoro ¢poHAy YKpaiHm npoTunpaBHOI0
Ta 3060B’siI3aHHA BUMHUTY NEBHi Aii (CTOCOBHO 3aCTOCYyBaHHA CTPOKiB)

NOCTAHOBA

19 uepBHA 2018 poky
cnpaBa N2646/6250/17
agMiHicTpaTBHe npoBagxeHHA NeK/9901/261/18

Burar
Bepxosuuin Cya BCTAHOBUB:

08 BepecHsa 2017 poky OCOBA_2 3BepHynaca go cygy 3 nozosom go Cno-
60XaHCbKOro 06’efHaHOro ynpasniHHA MNeHciliHoro GoHAy YKpaiHu M. XapKoBa,
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B AKOMY NpoCuna Cyg: BU3HaTv npotunpasHumu Aii CnoboxaHcbKoro 06'egHaHoro
ynpasniHHsA MeHcinHoro oHay YKkpaiHu M. XapKoBa LWOAO NPUNMHEHHA BUMMATA
no3uBauy neHcii 301 6epesHa 2016 poky; 3060B'A3aT CNoboKaHCbKe 06'eHaHe
ynpaeniHHA MeHcitHoro ¢poHay YkpaiHu M. XapkoBa MOHOBWTU BUMIATY NeEHCIT
no3unBayvy NoYMHaYM 3 AHA NPUMMHEHHSA.

MNocTaHoBO YepBOHO3aBOACHKOrO panoHHOro CyAy M. XapkoBa Bif 11 Bepec-
HA 2017 poKy NO30BHi BUMOTM NP0 BU3HAHHA Aill NPOTUNPaBHNMM Ta 3000B'A3aHHA
BUMHWTY NeBHi Aii 3a nepiog 3 01 6epesHa 2016 poky no 07 6epe3sHa 2017 poKy
3anveHo 6e3 po3rnagy.

3anuvwatoun 6e3 po3rnsagy No30BHI BUMOIW, CyA NepLuoi iHCTaHLii BUXoauB
3 TOro, WO Mo3rBayKa 3Hana abo mMorna fisHatncA NPo NPUNUHEHHA BUNNATK i
neHcii Wwe B 6epesHi 2016 poky, NpoTe 3BepHYyacA 3 NT030BOM Y BepecHi 2017 poKy
3 NPOMYCKOM CTPOKY 3BEPHEHHA [0 Cyay.

3ypaxyBaHHAM yxBanu Bif 11 BepecHsa 2017 poKy YepBOHO3aBOACHKMM pPaioH-
HVM CyAoM M. XapKoBa NocTaHoBot Bif 02 »oBTHA 2017 poky, 3anuLueHoto 6e3 3miH
yxBanoto XapKiBCbKOro anenAuinHoro agmiHictpatnsHoro cyay Big 08 rpyaHa
2017 poKy, MO30BHi BUMOTI/ 3aJOBO/IEHO YAaCTKOBO: BM3HAHO NPOTUMPaBHUMU Al
CnoboxaHcbKkoro 06’egHaHoro ynpasniHHaA MNeHciliHoro GoHay YkpaiHu M. XapkoBa
wopo npunuHeHHs Bunnatn OCOBA_2 neHcii 3 08 6epe3Hsa 2017 poky; 3060B'A3aHO
CnoboxaHcbke 06’eaHaHe ynpasniHHA MeHciliHoro ¢oHay YKpaiHu M. XapkoBa
noHosuTK BUNnaTy neHcii OCOBA_2 3 08 6epesHsa 2017 poky.

He norogkyounchb 3 pilleHHAMM CYAiB NepLuoi Ta anenAauinHoi iHcTaHuin, no-
CUNaoYUCh Ha HemnpaBWibHe 3aCTOCYBaHHA CyAamMn HOPM MaTepianbHOro npasa i
nopyLueHHA Hopm npouecyanbHoro npasa, OCOBA_2 3BepHynach i3 KacauiliHo0
CKaproto, B AKiN NpOCUTb CKacyBaTu yxeany YepBOHO3aBOACbKOrO PanoHHOro
cyay m. XapkoBa Bif, 11 BepecHa 2017 poky, nocTaHOBY YepBOHO3aBOACbKOrO
parioHHoro cyny M. XapkoBa Bif 02 »koBTHA 2017 poky Ta yxBany XapKiBCbKOro
anenAuinHoro agmiHictpatnsHoro cyay Big 08 rpyaHA 2017 poKy Ta 3aA0BOSIbHUTU
NO30BHi BUMOIM NOBHICTIO.

KacauiiHa ckapra o6rpyHToBaHa TVM, L0 YaCT1HOI APYrOo CTaTTi 46 3aKOHY
YKpaiHu «Mpo 3aranbHO060B'A3KOBE Aep)KaBHe NeHCiliHe CTpaxyBaHHA» BU3Ha-
YeHO, WO HapaxoBaHi CyMU NeHCIl, AKi He OTPMMaHI 3 BUHM OpraHy, Lo NPU3HaYaE,
Ta BUMJAYYy€E NEHCIO, BUMIAYYOTbCA 3a MUHYNNIA Yac 6e3 obmexeHb 6yab-aKkum
CTPOKOM.

<...>

3 MeTO YHUKHEHHSA HEraTUBHYIX HAaCSTiAKiB 30pOIHOTr0 KOHGIIKTY, AKMI OXOMNB
TepuTtopito [loHeLbKoi Ta JlyraHcbKkoi ob6nacTeit, B 2015 poui no3nBay NokunHyna
CBOE MOCTIiHe MicLie MPOKMBaHHA Ta NepemicTuiaca oo M. Xapkosa.

16 rpyaHa 2015 poky OCOBA_2 B3sTa Ha 06/1iK AIK BHYTPILLHBbO MepeMilleHa
ocoba BignoBiaHO Ao cTaTTi 1 3akoHy YKpaiHu «[po 3abe3neueHHs npas i ceobog
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BHYTPILUHbO NepeMileHmx ocib», Wo niaTBepaKyeTbCA AoBiaKot N26328010259
BiA 16 rpyaHA 2015 poky.

32015 poky OCOBA_2 nepebyBae Ha 061Ky B ynpasniHHi [eHciiiHoro doHay
YKpaiHu B YepBOHO3aBOACbKOMY palioHi M. XapKoBa, fike NocTaHoBow KabiHeTy
MiicTpiB Ykpainu Bif 21 rpyaHa 2016 poky N2 988 peopraHizoBaHo B CioboKaH-
CbKe 00'efjHaHe ynpaBniHHsA MeHciiHoro poHAay YKpaiHu M. XapKoBa.

301 6epe3Hs 2016 poKy no3uBady NPUNNHEHO HapaxXyBaHHA Ta BUMNNATY NeHCil.
<>

Cypamy BCTaHOBNEHO, O NMOPYLUEHHA NPaB MNo3MBaYva B YaCTUHI HEBUMNATU
neHcii TprBae 3 6epe3Ha 2016 poKy, a TOMY KOXXHOIO MiCALIA, HE OTPYMYOUM NEHCIIO,
no3rBay maB 6yTn 06i3HaHMI NPO NOPYLLEHHSA NOro NPaB Ta MaB 3MOrY 3BEPHYTUCA
[0 cyAy 3a X 3aXMCTOM.

Pasom 3 Tm A0 cyay 3 NO30BOM NPO 3axMCT CBOIX NOPYLUEHWX NpaB Nno3neay
3BepHynacb 08 BepecHA 2017 poky.

3rifAHO 3 YacTUHOLO ApYroto cTaTTi 99 KopeKkcy aAMiHICTPaTUBHOIO Cy4OUMHCTBA
YKpaiHu (y pefakuii, YAHHI Ha MOMEHT 3BepPHEHHA No3mMBayva Ao Cyay NepLuoi iH-
CTaHLjii 3 NO30BOM) 151 3BEPHEHHA A0 aAMiHICTPaTMBHOIO CyAy 3a 3aXMCTOM Npas,
cBobOp Ta iHTepeciB 0cOOM BCTaHOBMIOETLCA WECTUMICAYHUI CTPOK, KNI, AKLLO
He BCTAaHOBJIEHO iHLIE, 06UNCTTIIOETLCS 3 AHA, KON 0coba Ai3Hanacst abo NoBMHHA
6yna fi3HaTUCA NPO NOpYyLUEeHHA CBOIX NpaB, cBO6OS UK iHTEpECiB.

BignosigHo fo yactuHu nepuwoi ctatTi 100 KAC YKkpaiHm agmiHicTpaTuBHUI
No30B, NOAAHWUI MiCNA 3aKiHYEHHA CTPOKIB, yCTAaHOBNEHUX 3aKOHOM, 3aJIMLLAETbCA
6e3 po3rnsaay, AKLO Cy Ha NiAcTaBi NO30BHOI 3aABY Ta JOAAaHUX A0 Hel MaTepianis
He 3Hane nifcTaB AnA BU3HAHHA NPUYMH NPOMYCKY CTPOKY 3BEPHEHHA A0 aaMi-
HiCTPaTMBHOTO CyAy MOBaXHVMU, NPO L0 BUHOCUTBLCA yXBana.

Tak, nigcTaBoto AnA NOHOBIEHHA NPOMNYLLEHOrO NPOLIeCyasbHOro CTPOKY, Bifl-
noBigHo fo YacTuHu nepuoi ctatTi 102 KAC YKpaiHu, Moxe 6yTu nviue HasaBHICTb
NOBAXHWX MPUYMH NOro NPOMYCKY.

CyIm BKa3ytoTb, L0 NO31IBAYeM He HaBeieHO Oyfb-AKUX [JOBOAIB LOAO iCHYBaH-
Hs1 06’€EKTBHO HenepebopPHMX 06CTaBMH, AKI He 3a51eXani Big Moro BONeBUsIBNIEH-
H#, LLLO YHEMOXJ/IMBIIIO BYACHO 3BEPHYTUCA [0 CYAY 3 aAMiHICTPATVBHUM NMO30BOM.

BpaxoBytouw, WO CMipHi NPaBOBiAHOCUHN BUHUKAN 3 MPUBOAY BUMNATK NeH-
Cil, AIKa 3a CBOEIO MPaBOBOIO NPUPOAOI0 HE € OAHOPA30BOI0 BUMJIATO, @ HOCUTb
LLOMICAYHWI Ta PerynapHUnN xapakrep, CyA nepLuoi iHCTaHUil, 3 AKMM NOrogmBecaA
anenAuiiHUN CyA, BIVWAN BUCHOBKY LWOAO NPOMNYCKY LWECTUMICAYHOTO CTPOKY
3BEPHEeHHA A0 cyay. Lle 4o3BOANNO 3af0BObHUTY NO30B Y YaCTUHI 3aXWUCTy Mo-
pylweHoro npaea nosmeaya y nepiof WecTn MicALIB JO MOMEHTY 3BePHEHHA
[0 cyay Ta, BiANoBigHO, BiAMOBMUTI y 3aXMCTi NOPYLIEHOro Npasa WAAXOM BifMOBHN
Yy 33/10BOJIEHHI NO30BY B YaCTUHI, L0 CTOCYETbCA nepioay 301 6epesHa 2016 poky
no 07 6epesHa 2017 poky.

220» [lopatoK 4



O,ElHaK BKa3aHW BUCHOBOK € nepegvyacHUM 3 ornAagy Ha Take.

YactmHamum nepuwoio Ta TpeTboto cTatTi 99 KAC Ykpainu (y pefakuii, YUNHHIN
Ha MOMEHT 3BEpHEHHSA No3MBaya A0 CyAy NepLuoi iHCTaHLiT 3 NO30BOM) BCTa-
HOBJIEHO, WO aAMiHICTPATMBHMIA NO30B MOXe 6YTV MOJAHO B MeXax CTPOKY
3BEpHEHHA [0 aAMiHiCTpaTUBHOrO CyAy, BCTaHOBNeHoro uum Kogekcom abo
iHLWMMK 3aKoHaMK. [1nA 3axucTy npas, cBo6of Ta iHTepeciB ocobu Lm Kogekcom
Ta iIHWMMWN 3aKOHaMM MOXYTb BCTaHOBJIOBATUCA iHLWIi CTPOKW ANA 3BEPHEHHA
[0 afiMiHICTPaTMBHOIO CyAY, AKi, AKLLO He BCTAHOBJIEHO iHLIe, 064MCoTLCA 3
[H=A, Konu ocoba fizHanaca abo nosuHHa 6yna fi3HaTCA NPO NOPYLIEHH:A CBOIX
npas, cBo60f uu iHTepeci..

Omxe, KAC YkpaiHv nepefi6avae MOXKNUBICTb BCTAHOBIEHHS iHLLNMY 3aKOHAMU
creyianbHUX CTPOKIB 3BEPHEHHA [0 afMiHICTPaTMBHOIO CyAy, a TakoX crevjianb-
HOro NMOpPAAKY OBUMCIEHHA TaKNX CTPOKIB.

MonoxeHHA yacTuHm apyroi ctatti 99 KAC YkpaiHu cnyrytoTb MeTi 3abe3neyeH-
HA OTPUMAaHHA NPUHLMNY NPaBOBOI BM3HAYEHOCTI, WO, 30Kpema, Clif po3ymiTu
AK CNPAMOBAaHICTb Ha CTBOPEHHA cMTYyaUii yneBHeHOCTi AnAa cy6’ekTa BnagHUX
NMOBHOBAaXKeHb AK BiAMNOBifAayva No Cnpasi CTOCOBHO PO3YMiHHA BiACYTHOCTi Y No-
31Baya 6a)kaHHA 3BepTaTUCA 3 BiNOBIAHNM NO30BOM, y TOMY YMCITi 3aX1LLaTN CBOT
MaliHoBi npaBa. CTOCOBHO MaliHOBKX NpaB Nno3rBaya Ta 060B’'A3Ky Bignosigaya
y 3a3HayeHili Kateropii agMiHiCTpaTMBHMX cnpaB 3abe3neuyBaTtu ix peanisauito
LUNIAXOM 3[iICHEHHSA BiAMOBIAHMX BUMNAT Lie 03HAYa€ TaKOX BifCYTHICTb 06OB'A3KY
pe3epByBaTK MeBHY YaCTMHY KOLWITIB 3a nepiog 6inblue 6 micALiB, WO B NepLuy
Yyepry BUNpaBAaHoO Ta 3ymoBJieHo creundikoto ¢opmyBaHHA Ta BUKOPUCTAHHA
KOLUTIB AepKaBHUX Ta MiCLIEBMX OIOAXKETIB, @ TAKOX iHLWINX POHAIB, AKMMM PO3Mo-
PAAKAETHCA CY6'EKT BNAZHNX MOBHOBaMEHb.

MNpenmeTom cnopy B AaHiil cnpasi € BU3HAHHA NPOTUMPABHUM NPUNNHEHHSA
BUMAATU NeHCiT Bignosigayem 3 6epesHs 2016 poky. Mpu ubomy cam dakT npoTu-
NpaBHOCTI Ai BigNoOBiAaya foBefeHWI B CyAax nonepefHixX iHCTaHLin Ta He €
npeaMeToM OCKapXKeHHS.

3Baaloun Ha Te, O MeHCiA 3a CBOED MPABOBOIO NPUPOAOI0 € EANHUM AXKe-
penom icHyBaHHA NeHcioHepa, AOXOLOM Ta BIACHICTIO (MaTepianbHM iHTEepecomMm,
3axuweHmm ctatTeto 1 MNeplioro npoTtokony fo KoHBeHLUii), Koneria Cyanis BBaxae,
Lo A0 CRipHMX NPaBOBIJHOCMH HEOOXifAHO 3aCTOCOBYBATU YacTUHY MepLuy cTaT-
Ti 99 KAC YkpaiHu (y pefakuii, YMHHI Ha MOMEHT 3BepHEeHHA No3rBava o cyay
nepLuoi iHCTaHLil i3 N030BOM) Ta Npy BM3HaYeHi NpaBa No3uBaya Ha 3BEPHEHHA
[0 aAMIHICTPaTUBHOIO Cyfly KepyBaTUCA CTPOKaMU, BU3HAYEHUMM B iHLLMX 3aKO-
HaxX, 30KpeMa 3aKoHax YKpaiHu «[1po 3arafibHOO00B'sI3KoBe fep»KaBHe MeHciliHe
CTpaxyBaHHA, «[Tpo KOMNeHcaLito rpomMaZisiHam BTPATW YaCTVHM JOXOZiB Y 3B'A3KY
3 NOPYLUEHHAM CTPOKIB iX BUMMaTU». Taknii BUCHOBOK Konerist Cyaais pobuTb BU-
XOAAUM 3 HACTYMHOTO.
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Y KoHcTuTyUiT YKpaiHu 3aKpinieHo, Wo oAnHa BU3HAETbCA HalBULLOK CO-
LianbHO0 LiHHICTIO B YKpaiHi, AKa € couianbHO i NPaBOBOI AepXKaBoto, B AKiN
BM3HAETBCA i fjiE€ NPUHLUMN BepXOBEHCTBA NpaBga (cTaTTi 1, 3 Ta 8).

OCHOBHUI 3aKOH TaKOX BCTAHOBJIIOE, LLO FPOMaAAHN YKpaiHM MaloTb NpaBo
Ha CoLlianbHMI 3aX1CT, WO BKJIIOYAE NPABO Ha 3abe3neyeHHs 1x, 30Kpema, y CTa-
pOCTi Ta B iHWMX BMUMNafAKax, nepeabayeHnx 3aKOHOM; Lie NMpaBO rapaHTyEeTbCA
3arasibHOO0O0B'A3KOBUM AEPXKABHMM COLia/IbHUM CTPaxyBaHHAM 3a PaxXyHOK
CTPaxOBUX BHECKIB Qi3UYHUX Ta LPUANYHKX OCiO, OIOLXKETHUX Ta IHLWKX AXKepen
coLianibHOro 3abe3neyeHHs; NeHcii, iHWi BUAY coLianbHMX BUMNIAT Ta JOMOMOTH, L0
€ OCHOBHUM [1>KEPEeJIOM iCHYBaHHS, MatoTb 3abe3reuyBaTil PiBEHb XXUTTA, HE HVXKYNI
Bi[] NPOXKUTKOBOIO MiHIMyMy, BCTAaHOBJIEHOIO 3aKOHOM (CTaTTA 46).

MpaBo Ha couianbHWI 3aXUCT BIfHOCUTBLCA 4O OCHOBOMOJIOXKHMX MPaB i CBO-
60[, AKi rapaHTyTbCA [ePXKaBoKo i 3a XKOAHMX YMOB He MOXYTb OyTI CKacoBaHi,
a ix o6MexeHHs He [oMYCKAETbCA, KpiM BUMNagKis, nependayeHnx KoHcTuTyLi€o
YKpaiHu (cTaTTi 22 Ta 64).

Mpw ubomy OCHOBHUIN 3aKOH MICTUTb iMMEPaTUBHY HOPMY, 3riAHO 3 AKOIO FPO-
MaJAHV MatoTb PiBHI KOHCTUTYLiIHI NpaBa i cB060AM Ta € PiIBHUMU Nepes 3aKOHOM;
He Moxe 6y TV NPKBINEIB U obMeKeHb, 30KPeMa, 38 03HaKaMM MiCLiA MPOXKMBaHHA
260 iHW1MK 03HaKamu (cTaTTa 24).

AIK BCTAaHOBNEHO CyfamMu nonepeaHix iHCTaHUin Ta NigTBepAXKeHO MaTepianamu
cnpasy, OCOBA_2 € neHCiOHEPOM, Ma€ CTaTyC BHYTPILIHbO NepeMiLieHoi ocobu,
AKNI BperynboBaHuili 3akoHoM YKpaiHu «[po 3abe3neyeHHs npas i CBOOOA BHY-
TPILHbO NepeMmiLLeHNX OCi6».

BignosigHo o cTaTTi 7 Lboro 3akoHy Ans B3ATOl Ha 06MiK BHYTPILWHbO Nepemi-
LeHOT 0cobu pearnisais npa., 30Kpema Ha NeHCiHe 3a6e3mneyeHHs, 34iCHI0ETbCA
BiANOBIAHO A0 3aKOHOAABCTBA YKpaiHW. YKpaiHa BXKMBAE BCiX MOXIINBUX 3aXOAIB,
CNPAMOBaHNX Ha PO3B'si3aHHA MPO6EM, MOB'A3aHNX i3 CoLiafIbHM 3aX1CTOM, 30-
Kpema BigHOB/IEHHS YCiX coLjianbHMX BUMIAT BHYTPILIHBbO NepeMilieHMM ocobam.

BignoBigHo fo ctatTi 46 3akoHy YKpaiHu «[po 3aranbHO060B'A3KOBE epKaB-
He MeHCiliHe CTpaxyBaHHA» HapaxOBaHi CyMM NEHCIi, Ha BUNNATY AKMX NeHCioHep
MaB Mpaeo, ane He OTPMMaB CBOEYACHO 3 BACHOI BUHU, BUMIAYYIOTbCA 38 MUHYINI
yac, ane He Gifblue HiX 3a TPU POKMN JO AHA 3BePHEHHA 3@ OTPMMAHHAM MeHCil;
HapaxoBaHi CyMu NeHcii, He OTPUMaHI 3 BMHUN OpPraHy, Wo Npu3Hayac i BUnnavye
NeHCito, BUMIauyloTbCA 3a MUHYNNI Yac 6e3 06MexeHHA ByLb-AKUM CTPOKOM 3 Ha-
paxyBaHHAM KOMMeHcalii BTPaTV YaCTUHN JOXOAIB.

CuctemHUIn aHani3 AaHoi cTaTTi Aa€ NiACTaBy AiNTU [O BUCHOBKY, WO B HIl
MiCTATbCA 1Ba CTPOKOBMX OOMEXEeHHA CTOCOBHO BUMAAT NEHCIT 38 MUHYNWIA Yac:
TPW POKK — ANA 0coby, AKa He OTpUMyBana HapaxoBaHy MEHCII0 3 BIaCHOI BUHK;
6e3 0bMeXXeHHA CTPOKY — AnA 0cobu, ika He OTPMMYyBania HapaxoBaHy MEeHCito
3 BUHV BiANOBIAHOro cy6’eKTa BNafjHUX MOBHOBaMEHb.
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OcKinbkn cypamu BCTaHOBNEHO, MiATBEPAXKEHO MaTepianaMu cnpasu Ta
He OCKap»KyETbCA CTOPOHAMW, LLIO NPUMNVHEHHA HapaxXyBaHHA Ta BUMAATY NeHCii no-
31Bayy € NPOTUMPaBHOIO Ai€to Cy6'ekTa BNagHNX NOBHOBaXeHb — ClI060>KaHCbKoro
06'egHaHoro ynpasniHHA MNeHciliHoro doHay YKpaiHu M. XapKoBa, TO BiiNoBigHO
[0 CNipHMX NPaBOBIAHOCUH MA€ 3aCTOCOBYBATMCA Apyra yMoBa — BUMaaTa NeHcii
3a MVHYNUIA Yac 6e3 0OMeXKeHHA CTPOKY.

Y cBoto uepry, BianosiaHo fo cTaTTi 2 3aKoHy YKpaiHu «[1po KomneHcadito
rpomMagaHam BTPaTh YaCTUHW JOXOAIB Y 3B'A3KY 3 NOPYLUEHHAM CTPOKIB iX BUMNna-
TU» KOMMNEHCaLiA rPOMagAHaM BTPaTN YaCTUHW JOXOAIB Y 3B'A3KY 3 MOPYLUEHHAM
CTPOKIB IX BUMATU NPOBaAMTLCA Y pasi 3aTPMMKM Ha OAUH i 6inbLue KaneHJapHUX
MicALiB BUNNaT! [OXOAIB, HapaxOBaHMX FPOMafAHaMm 3a nepiof, MOUNHAUN 3 AHA
HabpaHHA YNHHOCTI LM 3aKOHOM.

CncTteMHMI aHani3 HaBeeHNX MPaBOBMX HOPM AO3BONAE AiATN BUCHOBKY, O
aAMIHICTPaTUBHUI Cy[ HE MO>Ke 3aCTOCOBYBATU LUIECTUMICAYHUI CTPOK 3BEPHEHHSA
[0 aAMiHICTpaTMBHOrO Cyay AK NiAcTaBy BiAMOBM Y 33J0BONIEHHI NO30BY, Y CNpaBax
3 BMMOramMu, NoB'A3aHNMM 3 BUMJIATOK KOMMEHCATOPHOI CKNajoBoi Joxoay, Ta
y Cnpasax 3 BUMOramu, NoB’A3aHNMI 3 BUMATO AOXOAY AK CKNaA0BOI KOHCTU-
TYLiIHOrO NpaBa Ha CoLiafibHNI 3aXUCT, O AKOrO HaNeXUTb, 30KPEMa, 1 MeHcis.

3a Takux 06CTaBVH KOMeEria CyaniB He MOroAXKy€eTbCA i3 TUM, WO B pasi no-
pylweHHa opraHom lNeHciltHoro ¢oHAy YKpaiHy 3aKoHOLaBCTBA NPO NeHCiliHe
3abe3neyeHHA CNif 3aCTOCOBYBATU WECTUMICAYHUIA CTPOK 3BEPHEHHA [0 agMi-
HiCTpPaTUBHOIO CyAy, BCTAaHOBNEHUI YacTuHOW Apyroto ctatTi 99 KAC YkpaiHn
(y pemakuii, YNHHIN Ha MOMEHT 3BEPHEHHSA No3rBayva 4O Cydy MepLuoi iHCTaHLii),
OCKIJIbKM Lie Ma€ HacniAKOM HEMOXNMBICTb peanisyBaTh nepefbayeHe YacTUHO0
Apyroto cTatTi 46 3akoHy YkpaiHu «[po 3aranbHO060B'A3KOBE AepKaBHE NeHCil-
He CTpaxyBaHHA» MPaBo MeHCIOHepa Ha BMMaTy CyM MeHCii 3a MUHYNNIA Yac Ta
KOMMeHcauil BTpaTy YaCTUHW NeHCii y 3B'A3Ky 3 MOpYLIEeHHAM CTPOKIB il BUnnaTtn
6e3 0bMexeHHA 6yAb-AKMM CTPOKOM.

3 ornapy Ha no3uuito KoHctuTyuinHoro Cyay YKpaiHu, WO MiCTUTbCA B PiLLIEHH
Bifg 15 k0BTHA 2013 poky N2 8-pn/2013 y cnpaBgi 3a KOHCTUTYLINHUM 3BEPHEHHAM
rpomagaHkn OCOBA_4 wopno odiliiHOro TnymMmayeHHA NonoXeHb YacTUHM Apyrol
cTaTTi 233 KoAeKcy 3aKkoHiB Npo npauto YKpaiHu, ctaten 1, 12 3akoHy YKpaiHu
«MNpo onnaTy npaui» i B pilweHHi Big 15 )o0BTHA 2013 poky N2 9-pn/2013 y cnpasi
3a KOHCTUTYLiNHUM 3BepHeHHAM rpoMaasHnHa OCOBA_5 wogo odidiiHoro
TIYMayeHHA NOJIOMKEHHA YacTMHM APYroi cTaTTi 233 KogeKcy 3aKoHiB Npo npadio
YKpaiHu, a TaKoX Ha NigcTaBi aHanisy NonoXeHHA YacTuHM nepuoi ctaTti 99 KAC
YKpaiHv B CUCTEMHOMY 3B'A3KY 3 MONOMKEHHAM YaCTUHW JPYroi cTaTTi 46 3aKoHy
YkpaiHu «[1po 3aranbHOO60B'A3KOBE ep>KaBHE NeEHCIMHE CTPaxXyBaHHA» KOMeris
CYQAiB Ainwna BUCHOBKY, WO B pa3i NOpyLIeHHA 3aKOHOAABCTBa NPO NeHCilHe
3abe3neyeHHsA opraHoMm, Lo NPU3HAYaE i BUMNIAYye NeHCilo, aaMiHICTpaTUBHUIA
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No30B 3 BUMOramu, MOB’A3aHNMU 3 BUMAaTaMM CyM NEHCIi 3a MUHYNWIA Yac, y TOMY
uncni cym 6yab-AKuUX i CKNagoBmx, Moxe OyTv NogaHo 6e3 oOMeXeHHA Oyb-AKUM
CTPOKOM 3 HapaxyBaHHAM KOMMNeHcaLlil BTPaTh YaCTMHW JOXOAIB He3anexHo Bif
TOro, um Bynu Taki Cymmn HapaxoBaHi LM OpraHoM.

HeMoXnnBicTb 0OMeXXeHHS LeCTUMICAYHUM CTPOKOM 060B'A3KY YKpaiHu
AK fepxaBy 3abe3neuntun peanisawito rpoMagAaHMHOM YKpaiHM CBOrO KOHCTUTY-
LinHOro npasa Ha coLlianbHN 3aXUCT NIATBEPAXKYETbCA TAKOXK BCTAHOBNEHNM
cTatTAMM 256 Ta 257 LimBinbHOro Kogekcy YKpaiHu TpUpiYHMM CTPOKOM NO30BHOI
[ABHOCTI, AKUI O3HAYa€ CTPOK, Y MEXaxX AKOro 0coba Moxe 3BepHyTUCA JO Cyay
3 BUMOTOI0 MPO 3aXMCT CBOMO LMBINbHOMO npaga abo iHTepecy. Y npoTunexHomy
BMNaaKy 060B’A30K rpomMasaHUHa, 30KpemMa Yy Gpopmi MaliHOBOro 3060B’'A3aHHA
nepep AepaBoto, Nignaras 61 CyLoBOMY 3aXMCTy MPOTATOM 3 POKIB, a Taku1i xe
0060B's130K [ieprKaBu nepef rpoMaasiHUHOM — 6 MicALiB.

BianoBigHo Ao NyHKTY 1 yacTuHM nepLoi cTaTTi 92 KoHcTuTyuii YKpaiHum
060B'A3KN MOBUHHI BU3HAYaTUCA BUKIOYHO 3aKOHOM, AKi MPUIMaOTbCA Ha OCHO-
Bi KoHCcTuTyLil YKpaiHu i noBMHHI BignosigaTy in. BepxoBHa Papa YkpaiHu moxe
3MIHUTM 3aKOH JIVILLIE BUKJTIOYHO 3aKOHOM, @ He LWAXOM MPUNHATTA NiJ3aKkoOHHOTO
npaBoOBOro aKTa.

OUuiHMBLIN B CYKYNHOCTI HaBefleHi HOpMM, KoJerifl CyaiB TakoX BPaxXoBYe
cneundiky aaHoOT KaTeropii Cnopy Ta HaABHICTb MOBaXXHMX MPUUYNH 3BEPHEHHA
OCOBA_2 fjo agmiHicTpaTuBHOro cyay B nunHi 2017 poKy, WO € He3anexHi 6e3no-
cepefHbO Bif Mo3uBaya, 30Kpema noxmnuii Bik (1935 pik HapoaKeHHs), He3ajo-
BifIbHWI CTaH 340POB’'A, AKUN NiIATBEPOXKYETbCA HAABHMY B MaTepianax cnpasu
JOKa3amu, nepemilleHHs 3 TepuTopil NpoBeAeHHA aHTUTEPOPUCTUYHOT onepaLil.

YacTuHoto gpyroto cTatTi 6 KAC YkpaiHu nepenbayeHo, Wo Cyh 3acTOCOBYE
NPVHLMN BEPXOBEHCTBA MPaBa 3 ypaxyBaHHAM CyJOBOI NPaKTMKN EBPONENCbKOro
cyzly 3 NpaB JIIOAVHU.

3aKoH Ykpainu «[po cygoycTpilt i cTaTyc CyfAiB» BCTaHOBJIOE, O NPaBOCYAAA
B YKpaiHi 30iNCHIOETbCA Ha 3acafilax BEPXOBEHCTBA NpaBa BiANOBIAHO J0 eBponei-
CbKMX CTaHAapTIiB Ta CNpAMOBaHe Ha 3abe3neyeHHsA nNpaBa KOXKHOro Ha cripaBes-
NIBUIA Cyd.

BignosiaHo fo cTatTi 17 3akoHy YKpaiHu «[1po BUMKOHaHHA pilleHb Ta 3acTo-
CYBaHHA NPaKTVKN €EBPONENCbKOro cyay 3 Npas JIOANHN» CYAN 3aCTOCOBYIOTb
AK ApKepesio npasa Npu po3riafi cnpasB NoNoXeHHA KOHBeHUil Npo 3axmcT npas
NIOAVHN | OCHOBOMONOXKHMUX CBOOOJ Ta MPOTOKONIB [0 Hel, a TAKOX NPaKTUKY
€BponericbKoro cyay 3 npas oAVHY Ta EBPONENCbKOT KOMICIT 3 MpaB NIOAMHMN.

3rigHo 3 nonoxeHHAMY cTaTTi 1 KoHBeHLUii, ctaTTi 1 [logaTKoBOro NpoToKony
[0 KoHBeHLUiT Npo 3axycT Npae NioAUHY | OCHOBOMOJOXHUX CBOGOA KOXKHA di3nyHa
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abo opranyHa ocoba Ma€e NPaBo MUPHO BOJIOAITY CBOIM MaiHOM. HixTo He moxe
6y TV no36aBneHMI CBOro MaliHa, iHaKLLe AK B iHTepecax CycninbCTea i Ha yMoBax,
nepenbayeHrx 3aKOHOM abo 3araibHUMK MPUHLMNAMK MiXKHAapPOAHOTO MpaBa.
MonoxeHHAMN cTaTTi 14 KOHBEHLiT pernameHTOBaHO, O KOPUCTYBaHHA NpaBamm
Ta cBo6OaMu, BU3HaHVMK B Lit KOHBeHLUji, Mma€ 6yTun 3ab6e3neueHe 6e3 guCKpu-
MiHaLii 3a 6yAb-fKOI0 03HAKOI.

TaKnm YMHOM, NPABO NO3MBaYa Ha OTPUMAHHSA NeHCii € 6e3nepeyHnm i 3a6e3-
NeyeHHsA LbOro npaea CTaHOBUTb CYTb B3ATUX Ha cebe AepaBoto 3060B'A3aHb.

[lo Takoro BUCHOBKY CYA KacauinHOI iHCTaHLiT AiNWOB i 3 BpaxyBaHHAM
npaBoBoi no3uuii EBponencbkoro Cyay 3 npas NOAUHK, BUKIAAEHIN y cnpasi
«Inawky Ta iHwi npotn Mongoswu Ta Pocii» (3asBa N2 48787/99), B AKili BCTaHOBVB
060B'A30K AepKaBy, HaBiTb 3a BiACYTHOCTi HaNeXHOro epeKTVBHOIO KOHTPO-
110 HaJ YaCTMHO BIACHOT TepuUTOPIl, BXUTK 3aX0fiB Yy pamKax CBOEI Bnaan Ta
BiANOBIAHO O MiXXHApPOAHOro Npasa ANA 3aXUCTy rapaHToBaHUX KoHBeHUi€lo
npas 3aABHUKIB.

Y paHomy BunafKy HasABHICTb y NO3MBava CTaTyCy BHYTPIlLHbO NepemileHol
0Cob6M CTBOPIOE ANA HET, Ha BiAMIHY Bif iHLUMX rpoMajaH YKpaiHu, NeBHi nepeLikom
B OTPUMaHHI iT NeHcii, AKa Npr3HayeHa y 3B'A3Ky 3 TPYAOBOI AiANbHICTIO Ta No-
Tpebye Bif NeHcioHepa 3AiiCHEHHA AOAATKOBMX Ail, He nepefbaveHnX 3aKoHaMm
OO0 MEeHCiNHOro 3abe3neyeHHs, 30Kkpema ineHTudiKalii ocobr, HagaHHA 3a8BU
MpPO NOHOBEHHA BUNATV NEHCIi, AKa 6yna npunuHeHa opraHom MNeHcinHoro doHay
6e3 NPUNHATTA BigNOBIAHOIO PilLEeHHS.

OpfHMM 3 OCHOBHYIX aCMEKTIB BEPXOBEHCTBA MPaBa € MPUHLMM NPaBOBOI BU3Ha-
YeHOCTi, AKNI, 30KpeMma, BUMara€e AOTPUMaHHA HOPM, AKi pernaMeHTyoTb CTPOKN
nofaHHA ckapr. Y ToM »e yac Taki Hopmu abo ix 3aCToCyBaHHA MaloTb BignoBigaTn
NPUHLUMNY IOPUANYHOT BU3HAYEHOCTI Ta He nepeLlKoa»KaT CTOPOHaM BUKOPWC-
TOBYBaTM HasABHi 3aCO6M NPaBOBOro 3axMCTy (pilleHHA y cnpasi «MefbHUK NpoTu
YKpaiHu» N223436/03).

Y piweHHi «CrarHo npotu benbrii» €Bponencbkun Cya 3 Npas NOANHN LiLOB
BVMICHOBKY, L0 MPW 3aCTOCYBaHHi 3aKOHO4ABYOro CTPOKY AaBHOCTI HaLlioHabHi
Cyav MatloTb MPUIAMATI O yBaru KOHKPETHi 00CTaBUHYW CNPaBy TaknM YAHOM, LWo6
0O6MeXeHHs Ha JocTyn Ao cyay 6yno nponopuifiHum woho Lini 3abe3neyeHHsn
NpPaBOBOI BU3HAYEHOCTi Ta HaNeXHOro 3AiNCHeHHA Npasocyaad (Stagno v. Belgium
N° 1062/07).

3a Takux nmigcTaB Koneria cygais Ainwna BUCHOBKY NPO HeobXiAHICTb 3ap0-
BONeHHA KacauinHol ckaprn OCOBA_2, ckacyBaHHA pilleHb cyfiB nonepeaHix
iHCTaHUiM AK TaKMX, WO MNPUAHATI 3 NOPYLUEHHAM HOPM NpPoLecyanbHOro Npasa,
NpOo YXBaJIeHHA HOBOTO PilleHHSA, AKAM NO30BHi BUMOI/ 3a10BOJIbHUTU.
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PiweHHa CTapo6inbcbKoro paiioHHOro cyay JlyraHcbKoi o6nacTi

B cpaBi Npo BU3HaHHA 6e3gianbHocTi ynpasniHHA MeHciliHoro ¢poHay
YKpaiHu npoTunpaBHoOI0 Ta 3060B’A3aHHA BUNHUTU NEBHI Aii

(woA0 NeHciHNX BUNNaT 0co6i, AKa He 3Mora nepemicTUTUCh

Ha TepuTopilo, NiAKOHTPONbHY Ypaay YKpaiHu)

PILLEHHA

CnpaBa 431/5391/17
MposagxkeHHA N@ 2-a/431/12/18
12 6epe3sHa 2018 poky

Butar
Cyppas Crapob6inbcbkoro panoHHoro cyay JlyraHcbKoi o6nacri
BCTAHOBWUB:

Mo3neau OCOBA_1 3BepHynaca fo cyay 3 aAMiHICTPAaTUBHMM MO30BOM
[0 ynpaBniHHA MeHcinHoro doHay YkpaiHm B ApTeMiBCbKOMY paiioHi M. JlyraHcbka
Npo BU3HaHHA 6e3AiAnbHOCTI NPOTMNPaBHOI Ta 3060B'A3aHHA BUMHUTY NEBHI Ail.

B 06rpyHTyBaHHA CBOro NMo30BY NOCUNAETHLCA Ha Te, Wwo BoHa IHOOPMALIIA_1
32003 poKy 3a06yna npaBo Ha OTPVMaHHA NeHcii No iHBanigHocTi. BoHa 3apeecTpo-
BaHa 3a agpecoto: AIPECA_1, 1o 2014 poky nepebysana Ha 061iky Ta OTprMyBana
neHcito B YnpassiHHi [OY B ApTemiBCbKOMy parioHi M. JlyraHcbKa. Y KBiTHi 2014 poky
BUNATU NeHCIT npunnHuanca. Y sepecHi 2017 poky no3usay yepes CBOro npej-
CTaBHUKa 3BepHynaca Ao YnpaeniHHA [MeHcinHoro poHay YkpaiHu B ApTeMiBCbKoMy
panoHi B M. JlyraHcbkK i3 3asaBoto. Y csoin Bignosigi Big 11.10.2017 poky N2592/01-26
YnpaBsniHHA MNeHcinHoro poHay YKpaiHv B ApTeMiBCbKOMY paiioHi B M. JTyraHCbKy 3a-
3HAUWIIO, LLO NMO3MBaY JoCi NepebyBae Ha 06Ky Y BiAnoBigaya, oTprMyBasia NeHCito
no KBiTeHb 2014 poKy, HapaxyBaHHA 3[iNCHIOBaNNCA No nuneHb 2014 poky. Takox
YnpasniHHA MeHcitHoro doHAy YKpaiHu B ApTemiBCbKOMY paloHi M. JlyraHcbKa
BKa3as1o, WO EANHMM MOXJIMBUM CNIOCOBOM OTPUMAHHS NEHCIi € peecTpaLif y AKOCTi
BIMO i nepemilleHHA Ha NiAKOHTPOJNbHY YKpaiHCbKOMY ypagy TepuTopito. Ha gaHui
MomeHT OCOBA_1 nporKnBae 3a aipecoro CBOEI peecTpaLlii Ta He Ma€ MOXINBOCTI
BUWIXaTW Ha TEPUTOPIIO, NiAKOHTPONbHY ypAay YKpaiHi, Yepes BaXKKUI CTaH 300POB'A.
BBarkae, Lo BiANOBIAHO A0 3aKOHOAABCTBA YKpaiHW, rpoMagaHn YKpaiHu matoTb
NpaBo Ha OTPMMAHHA NEHCIT He3aneXKHo Bif MiCLA CBOro NpoXKmBaHHA. [pocuna
CyZ BU3HaTK NpoTUNpaBHOIo 6e3aianbHicTb YnpaBniHHA MeHcitHoro doHay Ykpa-
iHM B ApTemiBCbKOMY palioHi B M. JlyraHCbKy LOAO HEBUMNJIATU i NEHCIT 3 KBITHA
2014 poky i HeHapaxyBaHHsA Ta HEBMMNMATY NeHCii 3 nunHA 2014 poKy, 30608'A3aTK
YnpaeniHHA MeHciiHoro poHAay YKpaiHv B ApTEMIBCbKOMY parioHi B M. JlyraHCbKy
NMOHOBUTW i BUNMATY MeHCii 3 KBiTHA 2014 poKy i HapaxyBaHHA Ta BUMMATy NeHCil
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3 1n1nHA 2014 poky, AONYCTUTW HeranHe BUKOHaHHA MOCTaHOBM CyAly B YaCTUHI BU-
naaTh NeHCil y mexax CymMn 3a OAMH MicAub.

<...>

Bupiwyioum nUTaHHA WOAO NPUNUHEHHA BiANOBIAaYeM BMNATW MeHCii no-
31BaYeBI, CyA KePYETbCA TaKNM.

BignosigHO [0 NonoXeHb CTaTTi 46 KOHCTUTYLIT YKpaiHy rpomagaHmn matoTb
NpPaBo Ha coLia/ibHUIA 3aXMCT, O BK/IOYAE NPaBO Ha 3abe3rneyeHHs iX y pa3i NoBHOI,
YyacTKoBOi abo TMMYacoBOI BTpaTV NpaLe3faTHOCTI, BTPaTU rogyBanbHmKa, 6es-
POGITTA 3 HE3aNEXHVIX B HMX OGCTaBUH, @ TAKOX Y CTapOCTi Ta B iHLWIMX BUMAAKaX,
nepenb6aveHnx 3aKoHOM.

Lle npaBo rapaHTyeTbCA 3araibHOOO0B'A3KOBUM JEPKABHUM COLianbHUM
CTpaxyBaHHAM 3a PaxyHOK CTPaxOBUX BHECKIB rpOMajsAH, NiANPUEMCTB, YCTaHOB
i opraHi3aLiil, a TakKoX GIOPKETHYIX Ta iHLUNX [XKePen coLianbHOro 3abe3neyeHHs;
CTBOPEHHAM MepeXKi AepXKaBHUX, KOMYHaNbHMX, NPUBATHNX 3aKnagis Ana gornagy
3a HenpavuesgaTHUMN.

lNeHcii, iHWi BMAn couianbHUX BAMNAT Ta JOMOMOIY, O € OCHOBHUM [Xepesiom
iCHyBaHHA, MaloTb 3abe3neuyBaTi PiBEHb XUTTA, HE HVXKUYNIA Bify MPOXUTKOBOIrO
MiHIMyMY, BCTAHOB/IEHOTO 3aKOHOM.

Y npeambyni 3akoHy YkpaiHu «[po 3aranibHOO60B'A3KOBE AepKaBHe NeHCiliHe
CTpaxyBaHHA» 3a3HAYaAETbCA, WO Lel 3aKoH po3pobneHunii BignoBigHo fo KoH-
CcTUTYLiT YKpaiH1 Ta OCHOB 3aKOHOAaBCTBa YKpaiHu Npo 3aranbHO060B'A3KoBe
[eprkaBHe colianbHe CTpaxyBaHHA, BU3HAYa€ NPUHLMNK, 3acafy i MexaHiamu
bYHKUIOHYBaHHA CMCTEMY 3arafibHOOOOB'A3KOBOrO Aep»KaBHOIO NEHCIIHOTO
CTpaxyBaHHsA, NPU3HAYEHHS, MepepaxyHKy i BUNIaTU NeHCIl, HaAaHHA colianbHUX
nocnyr 3 KowTis MNeHciltHoro doHAy, Wwo GopmyTbCA 3a paxyHOK CTPaXoOBUX BHe-
CKiB po60TOAABLIB, OIOAXKETHNX Ta IHWNX AXKepen, nepeabdayeHix LM 3aKoHOM,
a TaKOX perynioe nopagok popmyBaHHA HakonuuyBanbHOro NeHCinHOro poHay
Ta GpiHaHCYyBaHHA 3a paxyHOK MOro KOLUTIB BMAATKIB Ha OMnnaTy JOroBOpiB CTpaxy-
BaHHA AOBIYHMX NMEHCI abo 0AHOPA30BMX BMMJIAT 3aCTPAXOBAHVIM 0OCOOaM, YieHam
XHiX cimel Ta iHWKM ocobam, nepepbdayeHUM LM 3akoHOM. 3MiHa YMOB i HOPM
3arasibHOO60B'A3KOBOr0 AepP>KaBHOro MEHCINHOro CTpaxyBaHHA 3AiCHIOETbCA
BUKJTIOYHO LLUIAXOM BHECEHHSA 3MiH 10 LIbOro 3aKOHY.

CratTa 8 3aKoHy YKpaiHu «[po 3aranbHO060B'A3KOBe fepKaBHe NeHCiiHe
CTpaxyBaHHA» 3aKpiniAe came nNpaBo rpoMafsH YKpaiHu Ha OTPUMAHHA NeHCin,
a He MOXJMBICTb 1T OTPMMAHHA Y 3a51eXXHOCTI Bif MiCLA NPOXMBAHHA OTPUMYyBaYa
NeHcii. 3aKOHOM He BCTaHOBJIEHO, L0 HapaxyBaHHSA Ta BUMJIaTa NeHCii rpoOMagaHNHY
YKpaiHu 3anexunTb Bif MiCLA NOro NpoXKnBaHHA B YKpaiHi.

Y npeambyni 3akoHy YkpaiHu «[1po neHciHe 3ab6e3neyeHHs» 3a3HaYeHo, Lo
uel 3aKkoH BigNoBigHO Ao KoHCcTuTyuil YKpaiHu rapaHTye BCiM Henpayue3aaTHUM
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rpomagsaHam YKpaiHu npaBo Ha MaTepianbHe 3abe3neueHHs 3a paxyHOK CyCrinbHMUX
bOHZIB CNOXKMBAHHA WNAXOM HaflaHHA TPYAOBMX | cOLliaibHMX NEHCI.

CratTa 1 3aKoHy YKpaiHu «[1po neHcilHe 3a6e3neyeHHs» BCTAHOBIIIOE, WO
rpoMagaHun YKpaiHu mMatoTb NPaBo Ha AepKaBHe NeHCilHe 3abe3neyeHHs 3a Bi-
KOM, MO iHBanigHOCTI, y 3B'A3KY 3 BTPaTOO roAyBasibHNKA Ta B iHLIMX BUMNAaAKaX,
nepepbaveHrx UM 3aKOHOM.

CratTeto 49 3aKkoHy YKpaiHu «[1po 3arafibHoO60B'A3KOBE AepKaBHe MeHCIlHe
CTpaxyBaHHA» BCTAHOBIEHWUI BUKITIOYHWI Nepenik NiacTas Ana NPUNMHEHHA NeHCil,
a came: AKLLO NeHCiA NpU3HayeHa Ha NiacTaBi JOKYMEHTIB, O MiCTATb HEJOCTOBIPHI
BiAOMOCTI; y pa3i cMepTi NeHCioHepa; y pa3i HEOTPUMAHHA NPU3HAYeHOI NeHC il
npoTArom 6 micAuiB NiapsAA; B iHWNX BUMagKax, nepeadayeHnx 3akoHOM.

3akoHoM YKpaiHu «[1po 3aranbHO060B'A3KOBE AiepKaBHe MeHCilHe cTpaxy-
BaHHA» 3a3HAYAETbCA, WO 3MiHa YMOB i HOPM 3arasibHOO60B'A3KOBOrO iEePKaB-
HOTO MEeHCINHOro CTpaxyBaHHA 34INCHIOETbCA BUKITIOYHO LUIAXOM BHECEHHA 3MiH
[0 UbOro 3aKoHy.

Mepenik nigcTaB NPUNUHEHHA BUMAATX NEHCIT, BU3HAYEHWI YAaCTMHOLO 1
cTaTTi 49 3aKkoHy YkpaiHu «[1po 3aranbHO060B'A3KOBE fiepKaBHe NeHCiHe cTpa-
XYBaHH#A», € BUYEPMHVM Ta nepef6ayae MOXIMBICTb NPUNMHEHHA BUMIATU NeHCil
3 iHLWKX MiAcTaB NvLe y BUMagKax, nepenbayeHnx 3aKOHOM, a He MoCTaHOBaMU
Kab6iHeTy MiHicTpiB YKkpaiHu abo B iHLWMIA CNoci6.

MpunuHeHHA BMNNaTX NO3UBaYy MeHCii y 3B'A3KY 3 BiACYTHICTIO AOBIAKM BHY-
TPiWHbO NepemileHOT 0cobM Ta NPOXMBaHHAM Ha TEPUTOPII, le opraHu aep-
»KaBHOI BfIagu He 3[iNCHIOTb CBOI MOBHOBAXEHHSA, CynepeynTb NpuHUMnam, AKi
3akpinneHi B KoHcTUTyUiT YKpaiHu, Ta nigctaBam, HaBefeHUM Yy 3aKoHi YKpaiHu
«[Mpo 3aranbHOOb0B’'A3KOBE fiepKaBHe MeHCilHe CTPaxyBaHHA.

Takum YMHOM, Cyf BBaXKae, WO BiANOBIAaY NPUNUHUB BUMNATY HaNeXHOI no-
31Bavy MeHcii 3 NigcTas, He nepeabayeHnX 3aKOHOM.

BignosigHo fo NyHKTY 6 YacTuHK 1 cTaTTi 92 KoHCcTuTYyLiT YKpaiH1 BUKIIOUYHO
3aKoHaMM YKpaiHy BCTAHOBJIIOIOTLCA OCHOBU COLiafIbHOMO 3axmcTy, Gopmu i BUAM
rneHciHoro 3abe3neyeHHs, 3acagn perynoBaHHA NpaLi i 3alHATOCTI, Wby, cim™,
OXOPOHW AUTUHCTBA, MAaTEPUHCTBA, 6aTbKIBCTBA, BUXOBaHHSA, OCBITU, KyNbTypH i
OXOPOHW 3J0POB'A, €KONOriYHOI 6e3neKu.

3rigHo 3i cTaTTelo 64 KOHCTUTYLIT, KOHCTUTYLiNHI NpaBa i ceoboan NoANHM i
rpoMafsHVHa He MOXyTb 6y TV 0bMeXeHi, KpiMm BUnagKis, nepen6aveHrx KoHctu-
Tyui€to YKpaiHu.

KoHctutyuinHmnin Cyg Ykpainu, posrnaHyswm cnpay N2 1-32/2009 Big, 7 »K0BT-
HA 2009 poKy, BCTAaHOBUB, L0 KOHCTUTYL|iiHE NPaBO Ha CoLiafibHUM 3aXUCT BKI1O-
yae i NpaBo rpomagaH Ha 3abe3neyeHHs ix y cTapocTi. TakoX Cyf 3a3Hauus, WO
neHciA 3a BIKOM, 3a BUCNYTY POKIB Ta iHLWi 1l BUAW, WO NPU3HAYaloTbCA y 3B'A3KY
3 TPYAOBOIO AiANbHICTIO, 3aC/y»KeHi nonepefHbo NpaLeto, i € ofgHie 3 popm
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couianbHOro 3axucty. Lium B13Haua€eTbCA 3MICT | XapakTep 060B'A3KY AepKaBu
CTOCOBHO TVIX FPOMafSAH, AKi HabYNN NPaBO Ha OfePXKaHHA NeHcii. 3akpintooumn
Ha KOHCTUTYLIIHOMY PiBHi NPaBO Ha CoLiafibHNI 3aXMUCT KOXKHOIO rpOMafAaH1Ha,
6e3 Oyab-AKNX BUHATKIB, AeprKaBa peanisye NonoXKeHHs cTaTti 24 KoHcTtutywii
YKpaiHu, BiANOBIAHO A0 AKMX rPOMagAHM MalTb PiBHI KOHCTUTYUiNHI NpaBga i
He Moxe 6y T 06MeXXeHb 3a 03HaKaMM PacK, KObopy LWKipw, MOAITUYHIX, penirii-
HUX Ta iHLWMX NepeKOHaHb, CTaTi, ETHIYHOro Ta COLiaNIbHOro MOXOAXKEHHSA, MalHO-
BOTrO CTaHy, MicLiA NPOXMBaHHA, 33 MOBHUMM ab0 iHWMK O03HaKamu. Buxopaun i3
NpaBoBOI, coLianbHOI NPUPOAN NEHCI, NPaBo rPOMaAAHMHA Ha OfepPKaHHA Npu-
3HayYeHOoI NOMY NEeHCIT He MO»Ke MOB’'A3yBaTMCA 3 TAKOK YMOBOIO, AAK MOCTiHE NPO-
XMBaHHA B YKpaiHi; Aep»aBa, BiANOBIAHO A0 KOHCTUTYLINHNX NPUHLKAIB, 3060-
B'A3aHa rapaHTyBaTu Lie NpaBO He3asNeXXHo Bif TOro, ie MPOXKMBaE 0coba, AKii
npu3HayeHa neHcia — B YKpaiHi um 3a ii mexkamu. TakumM YMHOM, 33 aHanori€io Tak
CaMO He MoXe 6y T 06MeXeHO NPaBo Ha OTPUMAHHA NeHCiT 0cobi He3anexHo Bifg
MicLA NPOXKMBAHHA B YKpaiHi.

Ycynepeu 3a3HauyeHoMmy pileHHo KCY, a Takox KoHcTUTyLiT i 3akoHam YKpaiHu
BiANOBIJay He BMMNayvye NO31Bavy NeHcito.

MNpakTnka €BponencbKoro cyay 3 npas NIOAVMHY NIATBEPAXKYE, WO ANCKPU-
MiHaUiA Woao BUMATX NEHCIT i iHWKX couianbHUX BMMNAAT 3@ 03HAKOW MicuA
NpoXnBaHHA cynepeuntb KoHeeHUii. BignosigHo go ctatTti 17 3akoHy YKpaiHu
«[Npo BMKOHaAHHA pilleHb Ta 3aCTOCYBaHHA NPaKTUKN EBPOMENCbKOro cyay 3 npas
MOAVIHWY», CYAM 3aCTOCOBYIOTb NP POo3rnAAi cnpas KoHseHLUito Ta npakTuky €CMJ1
AK OXKepeno npasa.

Y piweHHi €CMJ1 no cnpasi «Miykyp NpoTn YKpaiHu» cyh 3a3HaumB, wo o6-
MeXEeHHA Ha OTPMMAHHA MEHCIT 3aNeXHO Bif MicLiA MPOXMBAHHA € NOPYLLUEHHAM
cTaTtTi 14 KoHBEeHUiT Npo 3aXMCT NpaB NOAMHU | OCHOBOMOJMOXHMUX cBOGOSA (Aani —
KoHBeHLis), 3rigHO 3 AKOK KOPUCTYBaHHA NpaBammu Ta CBO60JaMK, BU3HAHMMM
B KoHBeHLji, Mae 6yTu 3ab6e3neueHe 6e3 AUCKprMIHALLT 3a Oy[b-KOI0 O3HAKOH.

Y nyHKTi 54 BKa3aHoro piweHHa €CMNJ13a3HaumB, Wo HaBeAeHNX BULLE MipKY-
BaHb ECIJT gocTaTHbO ANA BUCHOBKY MPO Te, WO Pi3HNLA B MOBOAXKEHHI, Ha AKY
3aABHUK CKap»KMBCA, MopyLuyBana cTaTTio 14 KoHBeHLUil, 3rigHO 3 AKOI0 KOPUCTY-
BaHHA NpaBaMu Ta cBoboaamu, BU3HaHUMU B KOHBeHLi, Mae OyTn 3abe3neueHe
6e3 guckpumiHaLii 3a Oyab-AKOK 03HAKO — CTaTi, pacu, KONbopy LWKipy, MOBY,
penirii, NOAITUYHNX YN IHWNX NepPeKOHaHb, HaLiOHaNbHOIO YK CoLiafbHOro NOXo-
[PKEeHHSA, HaNeXXHOCTi A0 HaUiOHaNIbHUX MEHLUMH, MaiHOBOTO CTaHy, HAPOLMXEHHSA
abo 3a iHLWO0 03HAKOM, Y MOEAHAHHI 3i cTaTTelo 1 MNeploro npoTtokony ao Kox-
BEeHLiT, IKOI0 NepeabayeHo NpaBo KOXHOT Gi3nyHOT abo puanyHoT 0cobu MUPHO
BONOZITV CBOIM MaliHOM Ta 3aKpinieHo, WO HIXTO He Moxke 6yTr no3basneHunn
CBOET BNacHOCTI iHaKLUe, AK B iHTepecax CycninbCcTBa i Ha yMmoBax, nepefoayeHunx
3aKOHOM i 3arafibHMMU NPUHLMNAaMM Mi>KHapOAHOro Npa.a.
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BigMiHHICTb y CTaBNEHHI € AUCKPUMIHALiIHOI, AKLLO BOHA He Ma€E 06'€KTUB-
HOrO Ta PO3YMHOT0 OBI'PYHTYBAHHSA, iHLUMMM CIOBaMK, SIKLLO BOHA He nepecnigye
NeriTMMHOI Lini abo AKLO HEMaE PO3YMHOrO CMiBBiAHOLWEHHA MiXK 3aCTOCOBa-
HMMKM 3acobamm Ta nepecnigyBaHoto Uinnio. [loroBipHa aepkaBa KOPUCTYETbCA
CcBO6O0I0 PO3CYAY MPW BM3HAYEHHI TOrO, UM Ta KO MipOto BiAMIHHOCTI B iH-
LINX CXOXKMX CMTyaUifax BUMPaBAOBYIOTb pi3He cTaBneHHA (PiweHnHa €CIJI Big
21 niotoro 1997 poky y cnpasi «BaH Paante npotu HigepnaHgis» (Van Raalte v.
the Netherlands), n. 39).

Takoxx EBpoNenNCcbKNI Cyd 3 NpaB MIOAMHN B JaHOMY PiLLeHHi 3a3HaumB, Lo pi3-
HULA B NOBOAXKEHHI, Ha AKY 3aABHUK CKapKMBCA, NopyLULyBasna cTaTtTio 14 KoHBeHLUiT
NP0 3aXMCT NPaB JIOAVHN | OCHOBOMOOXHUX CBOOOS, 3rifIHO 3 AKOK KOPUCTYBaHHA
npaeamu Ta ceobogamu, BU3HaHUMY B KoHBeHLi, mae 6yTun 3abe3neyeHe 6e3 guc-
KpuMiHauii 3a 6yfb-AKOK 0O3HAKOM — CTaTi, pacK, KONbopy LUKipW, MOBW, Penirii,
NOMITUYHUX YK IHLIMX NepPeKOHaHb, HALiOHANIbHOIO YK COLianibHOMO MOXOAXKEHHS,
HaNEeXHOCTi A0 HaUiOHaNIbHMX MEHLUVH, MAallHOBOTO CTaHy, HAPOMXeHHs abo 3a iH-
LLIOIO O3HaKOI0, y NOEAHaHHI 3i cTaTTeto 1 MNeplioro npotokony Ao KoHBeHLi, AKoto
nepen6ayeHo NpPaBo KOXKHOI Gpi3NUHOT abo PUANYHOT 0COBV MUPHO BOOAITU CBOIM
MalHOM Ta 3aKpinieHo, Lo HIXTO He MoXe Oy T No36aBieHI CBOET BNACHOCTI iHAK-
LWe, fIK B iHTepecax CycnifibCcTBa i Ha yMOBax, nepefbayeHix 3aKOHOM i 3arasibHUMN
NPUHLMNaMU MiXKHAaPOAHOrO Nnpaga.

€BponencbKni CyA 3 Npas IloAuHK y cnpasi «CyxaHoB Ta lnbueHKo npoTu YKpa-
THU» 26 yepBHA 2014 poky (3aasy N268385/10 Ta 71378/10) B naparpadax 53-56
3a3HauuB, WO NepLMM i HAMroNoBHiWKM NpaBusiom cTaTTi 1 [epLoro npoTokony
€ Te, Wo OyAb-AKe BTPYYaHHA fep>KaBHUX OPraHiB y NpaBo Ha MYPHE BONOAIHHA
MaHOM Ma€ OyTV 3aKOHHMM i MOBUHHE NepechifyBaTy NEriTUMHY MeTY «B iHTepecax
cycninbcTBar. byab-AKe BTpyUYaHHA TaKoX NOBMHHE OyTy NponopuiHiM no Bia-
HOLLEHHIO JO NepecnigyBaHoi MeTU. [HWKMK cnoBamu, Mae 6yTun 3abe3neyeHnii
«crpaBefnnBUii 6anaHc» MiX 3araibHUMM iHTepecamm CyCninbcTBa Ta 000B'A3KOM
3aXMCTy OCHOBOMOMNOXHMX MPaB KOHKPeTHOT 0cobu. HeobxifHoro 6anaHcy He byae
[OCATHYTO, AKLLO Ha BiANoBigHY ocoby abo ocib byae noknageHuin ocobucTuin
Ta HagMipHWI TArap (piweHHA y cnpasi «KonuwHin Koponb lpedii Ta iHWi npoTn
Mpeuii» (Former King of Greece and Others v. Greece) [BI], 3aaBa N225701/94,
nyHKTV 79 Ta 82).

B piweHHi €ECMN no cnpasi «Meiuny npotn Cepbii» (Pejcic v. Serbia) cyn
BKa3asg, Wwo ctaTTa 1 MNpoTokony 1 KoHBeHUii He CTBOPIOE NpaBa Ha HabyTTA
npaBa BNacHOCTi. BoHa He BBOAWTb OOMeXeHHA AnA KpaiH, AKi € yyacHMLAMN
KoHBeHLUii, woao ceoboan BMpilleHHA NUTaHHA NPOo BBeAeHHA NeBHOI Gopmu
couianbHOro cTpaxyBaHHsA, abo neHciliHoT cuctemu, abo ceoboam 06paHHA BUAY
Ta BM3HAYEHHA CyMM AOMOMOrM abo NeHCil, AKa HaJaBaTUMETbCA 3a Oy[b-AKO
3 nepenivyeHnx cxem. bo Ui NUTaHHA HanexaTtb A0 ANCKPELiNHOI KoMMNeTeHLil
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JepxaBsu i He nignagae nig gito uiei ctatti 1 MNpoTtokony 1 KoHBeHLUii. Ane Konu
JepaBa — ctopoHa KoHBeHLiT 3aKkOHOAaBYMM aKTOM nepepbaunna sunnaTy
MEeHCIil — YU/ TO B 3aNEXHOCTI Bif nonepeAHbOl CaTu BHECKIB, UM Hi — Take 3a-
KOHOAaBCTBO PO3rNAJAETbCA AK reHepyoye ManHOBE NPaBo, AKe Mignagac nig
pito ctatTi 1 MpoTtokony 1 AnsA Kona oci6, AKi 3af0BONbHATb BUMOTM TaKOro
3aKOHOZaBCTBa (MYHKT 54 piweHHsA).

Mpw ybomy nyHKTOM 73 pilweHHA Cyay no cnpasi «[pygiy npotun Cepbii» (Grudic
v. Serbia) nigkpecnioeTbea, Wo nepua i HaiBaxnuvBilwa Bumora cTaTTi 1 MpoToko-
ny 1 nonara€ B ToMy, Wo OyAb-fike BTPYyYaHHA B MUPHE KOPUCTYBaHHA MaliHOM
[epKaBHMM OpraHoM, WO 3AINCHIOE Ny6niyHy Bnagy, Ma€ 6yT 3aKOHHUM Ta Ma€
nepecnigysaTtii 3aKOHHY MeTY B CyCifIbHUX iHTepecax.

3 ornapy Ha npeacTaBneHy cyaom no cnpasi «[pyaiy npotn Cepbii» Ta «lenuny
npotu Cepbii» aprymeHTauito BiAMOBa BifNoBigaya NoHOBWTY NO3MBayy BUMNaTy
neHcin, Aka 6yna npusHayeHa oMy fiepKaBoto paHille, ane 3apas ii BunnaTu npu-
NMMHEHO, € BTPYYaHHAM B I0r0 NMPaBO MUPHOrO KOPUCTYBaHHA MalHOM, Ta Take
BTPYYaHHA CynepeynTb HalioHalbHOMY 3aKOHOAABCTBY YKpaiHU Ta cynepeynTb
cTatTi 1 MpoTokony N2 1 €BponencbKoi KOHBEHLIT 3 NpaB nioanHK. No36aBneHHA
rpoMagsAH MOXMIIOro BiKy Ha TPMBanuii nepiof — NoHaA fABa POKM — iX MeHCIN, AKi €
OCHOBHVM [XKepenoM Anf iCHYBaHHSA, He BUNPaBAOBYE XOAHWI CyCriNbHUI iHTepec
3a 00CTaBWH AaHOI CNpaBw.

B cnpaBax H. T. v. Germany, Nibbio v. Italy €CMJT nigkpecnus, wwo B po3yMiHHi
cTaTTi 6 KoHBeHUii «[1paBo Ha cnpaBeanvBui cyg», sike BKoYae B cebe npaBo
Ha po3rnag cnpasy YNPoLOBX PO3YMHOro CTPOKY, 0CO6/IMBa peTenbHiCTb Mo-
Tpi6bHa B NeHcinHMx cnopax (NyHKT 37 piweHHa €CMJ1 no cnpasi H. T. v. Germany;
n. 18 piwexHa €CMJT no cnpasgi Nibbio v. Italy). [cHytoTb uncenbHi BUNagKu, Konm
neHcioHepun — rpomMagAHN YKpaiHu, AKi onMHUANCA B CUTYaUii Bignosigaya, no-
MEpPAN He TiNbKK Yepes CBill Bik ab0 CTaH 30pOB'A, ane i Yepes HetACbKi yMOBU
iCHyBaHHA Ha OKYMOBaHil TepuUTopil, BUKSIMKaHI BIACYTHICTIO FPOLLIOBUX KOLLTIB
Ha XapuyBaHHSA, NiKyBaHHA Ta gornag. Tomy CyaoBUI pO3rnaAg Ta BUpPiLLeHHA faHOT
Cnpasu Ma€ 6y TV 3p061EHO B HAMKOPOTLLNIA CTPOK, JOCTATHIN ANA HAAAHHA OLHKN
[AOKa3aM i NPUAHATTA BUCHOBKY MO CyTi BUMOT.

BumywueHe BHyTpilwHe nepemiweHHA Ta KepiBHi npuHunnu OOH

Ha TenepiwHin yac okpemoro NopAaKy peanisadii npaBa Ha CoLianbHUN 3aXCT,
B TOMY YNCAi BUNAATY NEHCii, ANA rpoMagaH YKpaiHu, AKi 3HaX0AATbCA HA HENiJKOHT-
pOonbHili TepuTOpii, He BU3HaYeHO. Oco6M MOXIIONO BiKY, AIKi POXMBalOTb HA KOHTPO-
NbOBaHi Teputopii YKpaiHu, KOPUCTYIOTbCA CBOIM MPaBOM Ha MeHCilnHe 3abe3ne-
YeHHsA B NOpPAAKY, BCTaHOBIeHOMY 3akoHOM YKpaiHu «[po 3aranbHO060B'A3KoBe
[Eep’KaBHE NeHCilHe CTpaxyBaHHs», 3aKoHOM YKpaiHu «[1po neHcilHe 3ab6e3neyeH-
HA». B TOM e yac 3aKkoH YKpaiHu «[po 3abe3neveHHsA npas i cBO60L BHYTPILIHbO
nepemiweHmnx ocid» Big 20 xoBTHA 2014 poky, noctaHoBa KMY N2637 Big 5 nucTo-
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naga 2014 poky, noctaHoBa KMY N2365 Bif 8 uepsHA 2016 poKy BM3HalOTb NPaBo
Ha NeHcii Ta BU3HayaloTb NOPALOK iX BUNATV BHYTPILLUHBLO NepemilieHmM ocobam
(BMO). B akocTi nigTBepAXKeHHA CTAaTTA 7 LbOro 3a3HauyeHoro 3aKoHy Ma€ Ha3By
«3abe3neyeHHn peanisaLii NpaB 3apeecTPoBaHMX BHYTPILLIHbO NepeMilleHnx ocib
Ha 3alHATICTb, NEHCilHe 3abe3neyeHHs, 3aralbHOO00B'A3KOBE fepKaBHe coLliasibHe
CTpaxyBaHHSA, couianbHi NOCNYru, OCBITY».

OTxe, AnA no3rBayva Ta AnA iHWWX NeHCioHepiB, AKi He NMOKMHYNN CBOE No-
CTiHE MiCLie NPOXKMBAHHA Ha HEMIAKOHTPOSbHIN TepUTOPIl, ane BNIPOAOBXK XUTTA
CnnayvyBanu cTpaxosi BHecKU o MeHcinHoro doHay YKkpaiHu, oo nunHa 2014 poky
OTPMMYBasV MEHCit0, OKPEMOTro NOPAQKY i MeXaHi3My HapaxyBaHHA i BUNaTn
NeHciln aep>kaBoto YKpaiHo He nepeabayeHo.

Haenaku, gepkaBa B 0cobi Bignosifaya CBO€E 6e3aisnbHiICTIO BigMOBNAE NO-
31Bayy B MOHOBJIEHHI BUMNIATV MEHCIi Ta NOCUNAETLCA Ha HEOOXIAHICTb 3MiHW HUM
MicLiA MOCTIMIHOTO NPOXMBaHHA 3 HEMIAKOHTPOJIbHOI TEPUTOPIT Ha KOHTPOJIbOBaHY
ANA OTPUMAHHA NEeHCil.

Takumu giamun geprkaBa: 1) BiAMOBNAETLCA Bifi rapaHTOBaHOro KoHcTuTtyLieto
No3MTMBHOIO 060B’A3KY i3 3a6e3neyeHHs coLiasibHOro 3aXMCTy CBOIX FPOMaAsAH-
0Ci6 moxmnoro BiKy; 2) CTUMYJIOE WUITYYHE NepemilleHHs 0cCib BcepeanHi Kpai-
HW, YNM CMOTBOPIOE CTAaTUCTUYHI faHi 06niKy BIMO Ta BUKPUBNIOE pO3paxyHOK
X BiflcCHMX NoTpe6; 3) 3MyLUY€E NeHCiOHepiB 3anuLlaTh CBOE MicLie NOCTINHOTO
MPOXMBaHHA B 0OMIH Ha Cnpoby oTprMaTK 3a60ProBaHICTb i3 BUNAATU NEHCIN,
npu LboMy He 3a6e3neuyoumn HalaHHA TakM 0cobam XMTa Ha NiAKOHTPONbHIN
TepuTopii YKpaiHM B TMMYacoBe KOPUCTYBaHHSA; 4) CTBOPIOE [OAATKOBY 3arposy
XWTTIO | 6e3neLi CBOIX rpomMagAH NOXUIOro BiKy Mif yac nepeTuHy HUMM NiHii
po3mexyBaHHA B 30Hi ATO.

3a Taknx yMOB B YKpaiHi HU3KOI HOPMaTUBHMX aKTiB 3 MUTaHb peanisauil
npas couianbHO-eKOHOMIYHMX npas BIMNO cTBopeHO cuTyauilo BUMYLIEHOrO
BHYTPILLUHBbOIO NepemilleHHs oci6. Tak, neHcioHepw, AKI ONUHUANCH B CUTYyaLil
nosuvBaya, GakTMUYHO He 3a[J0BONbHAITb KpUTepii, BU3HaueHi B cTaTTi 1 3aKoHy
Ykpainu «Mpo 3abe3neueHHs npas i cBoboa BMO», ane ana oTprMMaHHA NeHcii
BOHW MatoTb peecTpyBaTuCh AK BIMO. B po3ymiHHi cTaTTi 1 3aKOHY «BHYTPILLHbO
nepeMileHo 0coboto € rpoMagAHUH YKpaiHu, iHo3emelb abo ocoba 6e3 rpo-
MaAAHCTBA, fIKa NepebyBa€ Ha TepuTopii YKpaiH1 Ha 3aKOHHUX NigcTaBax Ta Mae
NpaBo Ha MOCTiliHe NPOXKMBaHHA B YKpaiHi, AKY 3MyCUnu 3anmmnTi abo NOKMHYTK
CBOE MicLie NPOXMBaHHA y pe3ynbTaTi abo 3 MeTO YHWKHEHHA HeraTUBHMUX Ha-
cnipkiB 36poiHoro KOHGNIKTY, TMMYacoBoi OKynaLii, NOBCIOAHUX NPOABIB Ha-
CMNbCTBA, MOPYLUEHb MPaB NIOANHM Ta HAA3BMYAMHNX CUTYaL i MPUPOZHOro YK
TEXHOTEHHOTO XapaKTepy».

B maHin cutyauii no3mBay csigomo obpaB gnsa cebe MicLiemM NPOXKMUBaAHHA
MNOro Aim Ha OKYMNoOBaHi TepUTOPIl, | BIH HE Ma€ aHi MOXXNMBOCTEN, aHi KOLWTIB,
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aHi pecypciB ana nepeisgy i 3abesneyeHHaA cobi rifHUX YMOB XWUTTA Ha NiAKOHT-
pPOsnbHi TepuTopii. [lo3nBay 3 06’EKTUBHUX NMPUYMH He XOue 3anuLLaTh CBOE MicLie
NOCTIMHOIO NPOXKNBAHHA, @ HA MOMEHT 3BEPHEHHSA [0 CyAY i3 JaHOI0 3aABOI0 YMOBU
30poiiHOro KOHOMIKTY i TMMYacoBOi OKynaLii € TaKMU, LLLO fO3BONAIOTL NOMY 3a-
NINLIATNCA HA OKYMOBaHIl TepuTopi.

Came ToMy MO>KHa 3p061TY BUCHOBOK MPO Te, L0 CoLjiasnibHa NosiT1Ka Aepasiu
(AKa, 30KpeMa, nonAara€ B NPUNHATTI YpAagom YKpaiHu noctaHoB N2365 Ta N2637)
o0 Mo3KMBaya i B LLinomy ocib, AKi MaloTb NPaBo Ha BUMATY NEHCil i NPOXKBaTb
Ha OKyMoBaHii TepuTOpIi, € BiZMOBOIO Bifj BUKOHaHHA 060B'A3KY i3 coLianbHOro 3a-
XUCTY HaceNleHHsA i € MONITUKOIO, AKa CTUMYJIIOE BUMYLLIEHE BHYTPILLHE NepeMmilLeHHS.

3 npuBoay 3a60POHM HACUNIBHULBKOTO i AOBIIBHOIO NepeMilleHHsA BapTo
3BepHyTU yBary Ha KepisHi npuHumnyn OOH wopo nepemileHHsA ocib BcepenmHi
KpaiHu. KepisHi npuHumnu OOH He € 060B’A3KOBMM NPaBOBMM JOKYMEHTOM, ane
X BXMBaHICTb Ta BU3HAHHA Y CBITi cepep KpaiH, AKi 3ilUTOBXHYnMCA 3 npobie-
MO BHYTPILLHbOTO NepeMmilleHHA, 30KpemMa Yepe3 36poHUN KOHPNIKT, € fyxe
nowrpeHnmun. MoKNUKaHHAM LibOro fJOKYMeHTa € 3abe3neunTtu BignoBigHICTb
BHYTPILIHbOI NONITUKM AepKaBy WOLO BHYTPIWHbO NepemileHmnx ocid Ta Ha-
LlioHanbHOro 3aKoHoAaBCTBa NMpo ix npasa KepisHum npuHumnnam OOH, Tomy wo
3a CBOIM 3MiCTOM BOHU 06’€AHYIOTb B CO6i HOPMU Mi>KHAaPOAHOFO ryMaHIiTapHOro
npasa Ta MiXXHapOAHOrO NMpasa LWOoA0 3aXMCTy NpaB NANHN, NepeaycCiM Takux AK
MixHapogHUI NAaKT NPO rPOMaZAHCHKI Ta NOAITUYHI NpaBa, MiXKHapoaHW NaKT
MpOo eKOHOMIiYHI, coLianbHi Ta KynbTypHi npaBa, KoHBeHLiA Npo cTaTyc bixkeHuiB.

OpawH 3 KepisHux npuHumniea OOH (MpuHUMn 6) nonsarae B TOMy, WO KOXHa
NI0AMHA MaE NPaBO Ha 3axMCT Bif AOBiNIbHOIO NepeMilleHHA 3 i 6yanHKy abo micua
NOCTiIHOrO MPOXMBaHHA. 3360POHa AOBINILHOIO NEPEMILLEHHA PO3MOBCIOAKYETHCA
Ha nepemilleHHA Mig Yac 36poNHUX KOHONIKTIB, AKLO HeobXiAHICTb B [Nepemi-
LLIEHHI] He BUK/KaHa BMMOramu 3abe3neyeHHsa 6e3nekun UMBinbHUX OCi0, AKNX Lie
3auinae, abo HACTINHNMK NPUYMHaMU BiICbKOBOTO XapaKTepy.

[opeyHnm TakoX € 3ragyBaHHA NpuHUMNYy 8 KepiBHUX NPUHUUNIB, 3rigHO 3
AKUM «MepemillleHHA He MPOBOANUTLCA Y CMOCIO, AKMI MOpYyLIY€E NpaBa ocib, AKi
nepemillyTbCsa, Ha XUTTA, MOBary Ao NOACbKOI rigHOCTi, cBo6oay i 6e3neky».
O6CTaBUHY, AKi CKNANNCA HA NYHKTaxX NepeTrHY NiHil po3mexxkyBaHHsA B 30Hi ATO
He MOXHa BBaKaTy 6e3neyHMI, NPO LLO CKNaZeHO PErynApHi 3BiTU MiXKHaPOAHMUX
MOHITOPMHIOBUX OpraHisauii. Takox, AK Oy/o 3a3HayeHo BuLle, HEMAE NiacTaB
BBaXKaTW, LLIO MO31Bay, MOKUHYBLUYM OKYMNOBaHy TePUTOPIl0 3 METOK peecTpaLlii AK
BMO pns oTpvmaHHsA nNeHcii, 3Moxe 3abe3neunTy cobi NPUHANMHI MiHIManbHUN
PiBEHb XNTTA Ha NiAKOHTPONBHIN TepUTOpPIi Ha TpMBanui nepiod. TakMM YMHOM,
BMMOru noctaHoB N2365 Ta N2637, AKX AOTPUMYETbCA BignoBigay y cBoiX Jifax,
CTBOPIOE LOAATKOBI 3arpo3u AnA No31Baya, AKU i 6e3 Liboro nepebyBae B CKNagHMX
XKNUTTEBMX OOCTaBMHaX.
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CraHgaptv Pagu €Bponu

Okpim nepeniueHnx BuLle nonoxeHb KoHBeHUii MapnameHTCbKa acambnen
Pagm €sponu 12 xoBTHA 2016 poKy NpUNHANa pe3osioLito no YKpaiHi, B NyHKTi 16.3
AKOI NAeTbCA NPO Te, WO «YKpaiHa Ma€ CNPOCTUTU, HACKINbKY Lie MOXKIMBO, MOBCAK-
[EHHE XXUTTA MeLlKaHLiB HeNniAKOHTPONbHNX TePUTOPIN | NepemileHmx ocib 3 Lmx
PaoHiIB 3a paxyHOK CKOPOYEHHA afMiHICTpPaTUBHUX NpoLeayp WoAo AoCTyny
[0 BUNMATY MEHCIN i colianbHOT AOMOMOrHK. . .». Take pilleHHA NOACHIETLCA TUM,
O AepXkaBHa nofiTuka YKpainu wopgo BMNO npue’asye BCi couianbHi BUnnaTy Ta
BUNNaTK NeHcin go gosigku BIMO.

Take nonoxeHHA peyeln € ANCKPMMIHAUINHMM Ta TakKMM, LLO CTUMYJTIOE BHY-
TPiWHE NepeMilLeHHs, AK 6yno po3’AcHeHO BULle. [0IOBHOI Bafo CUCTEMM
3abe3neyeHHA couianbHOro 3axMcTy 0cCib, AKi 3anMWatoTbCA Ha OKYMOBaHIN
TepUTOPIi, € BIACYTHICTb MexaHi3My, yepes KU 6u peanizoByBanocsa nNpaBo
TaKUX Nofen Ha OTPUMAHHSA couianbHOT OMOMOTM Ta NeHCii, AKi nepegbaveHi
ANA HUX AK AnA rpoMagaH YKpaiHu 3akoHogaBcTBoM. OTXKe, 3aK/INK CBITOBOrO
TOBapuCTBa A0 YKpaiHu B 3rapyBaHin Pe3ontouii nyHae BigkpuTo Ta € nigTeep-
I KEeHHAM TOro, Wo agMiHicTpaT!BHI Npouenypu Bepudikauii ana rpomagaH, aKi
NINLIAITBCA HA HEMIAKOHTPOJbHIN TEepPUTOPIl, € Ay»e CUNbHUMK. TOMY BUPIWINTK
L0 CUTYaLLit0 MOXKNNBO LWIAXOM PO3ipBaHHA MPAMOTO 3B'A3Ky Mixk cTatycom BIMO
i MOXnUBICTIO OTPUMYBATV OyAb-AKi coLiaibHi BUMMATU BKIIIOYHO 3 NEHCiAMM.
3a TakuMx ymoB Oyfe noBakaTbCA BUOIP KOXHOI NIOAVHM i Tl 6aXKaHHA nuwmnTnca
NPOXMBATK Y BNacHOMY OyANHKY Ha HEMiIAKOHTPONbHIN TepuTopii. [lepkaBa
He NOBMHHA CTBOPIOBATM aiMiHICTPATMBHI NepelKkoau, Aki 6 3myLyBanu Taky
noavHy peectpyBatuca Ak BMO nuwe ans Toro, Wwo6b otpumaTty Ti BUNNaTu, AKi
i HaneXaTb Mo 3akoHy. Takoto € aymKa Pagu €sponu Ta YnpasniHHa BepxosHoro
komicapa OOH 3 nuTaHb GixeHUiB.

Ha »anb, cborofHi MexaHiamy, konn 6 YkpaiHa 3abe3neuyyBasa B/NaTy NeHcii
no3uBavy Hemae. Tomy no3mBay obpana cnoci6é cyfgoBoro 3axucTy i fosena, Lo ii
KOHCTUTYLiIHe NPaBOo Ha couiaNbHUIM 3aXMCT NOPYLUEHO, a iCHyl0oYa HOPMaTKBHa
6a3a W00 BMNIATY NEHCIN HaMpaBneHa Ha 3BYXXEHHA MOXITMBOCTEN LWoJ0 pea-
Ni3auii KOHCTUTYLINHNX NPaB.

Kpim Toro, nyHktom 19 noctaHoBu lneHymy BepxoBHoro Cygy YkpaiHu
«Mpo He3anexHicTb cygoBoi Bnagm» N2 8 Big 13.06.2007 poKy 3a3HaueHo, Lo, Bigno-
BiIHO Ao cTaTen 8 Ta 22 KoHCTUTYLIiT YKpaiHK, He NiAnAraoTb 3aCTOCyBaHHIO CyAamu
3aKOHM Ta iHWi HOPMATUBHO-MPABOBI aKTU, AKMMWN CKAaCOBYIOTbCA KOHCTUTYL|iMHI
npaga i ceoboAN NIOAVHN Ta TPOMAZAHMHA, @ TAKOXK HOBI 3aKOHW, AKi 3BYXXYIOTb
3MiCT Ta 06cAr BCTaHOBNEHUX KOHCTUTYL €0 YKpaiHW | YAHHUMY 3aKOHaMU MpaB
i ceo6op. Cyan nNpuv BU3HAUYEHHI IOPUANYHOI CUMM 3aKOHIB Ta iHLINX HOPMATVBHO-
NPaBoOBUX aKTiB LWOAO iX AiANbHOCTI NOBMHHI KepyBaTnUCA KOHCTUTYLiE YKpaiHu
AK aKTOM NpAMOI fii.
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[JepaBa, BiANOBIAHO O KOHCTUTYLIHUX MPUHLMNIB, 3060B'A3aHa rapaHTy-
BaTW NPaBO rPOMaAAHNHA Ha O PXKaHHA NPU3HaYeHOT NOMY NeHCiT He3anexHo
Bif] TOro, fie NPOXKMBA€E 0Co0a, AKil MpU3HaUYeHa NeHcis.

Taknm YMHOM, YHACNIAOK He3aKOHHUX Ai BiANOBIAaYa, NO31Bavy He3aKOHHO
6yno npunrHeHo BUNNIaTy NeHCii, NoYMHaum 3 KBiTHA 2014 poky, i HapaxyBaHHA
i BUNNaTty nexcii 3 nunHa 2014 poky.

MyHkTOM 1 noctaHoBwu MNpaBniHHA MeHcitHoro doHpy Ykpainm N29-1 Big
12.05.2015 «[po 34icCHEHHA NOBHOBaXKeHb 3 06C/TYroByBaHH:A CTPaxyBasbHUKIB»
BCTAHOBJIEHO, L0 06C/YyroByBaHHsA CTPaxyBaJibHUKIB, AKi NepebyBatoTb Ha 00MiKy
B ynpaBniHHAX QOoHAY, WO TMMYaCcOBO He 34iCHIOTb abo 3AiNCHIOITb He B No-
BHOMY 00Cs13i CBOT MOBHOBAXEHHS, Ha Nepiof NPOBEAEHHA aHTUTEPOPUCTUYHOT
onepaLlii, 30Kpema 34iicCHeHHs 06Ky MiaTeXis, WO HAAXOAATb Ha PaxyHKN OpraHis
MeHciliHoro doHay YKpaiHu, BinkpuTi B ycTaHoBax AT «OwafbaHK», TPUAHATTA 3BiT-
HoCTi, NepenbayeHol 3aKOHOAABCTBOM, 3HATTA 3 00MiKY CTPaxyBanbHYKIB B OpraHax
MeHciHoro ¢doHay YKpaiHu, HajaHHA JOBiAOK, BCTAaHOBMIEHNX 3aKOHOAABCTBOM,
dopMyBaHHA 3BITHOCTI Ta BUKOHaHHA 3aBAaHb, nepefdaveHnx nignyHktamu 2-4,
6,9-12, 16, 19 nyHKTY 4 [oNOXeHHA NPo yrnpaBniHHA MeHciliHoro poHay YKpaiHm
B paioHax, MicTax, panoHax y mictax, a TakoX Y MicTax Ta panoHax, 3aTsepaxe-
HOro NOCTaHOBO NpaBniHHA MeHciliHoro oHAay YKpaiHu Big 22.12.2014 N2 28-2,
3apeectpoBaHoro B MiHicTepcTsi tocTuuii YKkpaiHm 15.01.2015 3a N241/26486,
34iicHoBaTK ynpasniHHAM lMeHciiHoro doHay YKpaiHu B paioHax, MicTax, paioHax
y MiCTax, @ TaKoX y MicTax Ta parioHax [loHeLbKoi Ta JlyraHcbKoi ob6nacTei 3rigHo
3 1O[aTKOM [10 Lji€l MOCTaHOBMW.

BignoBigHo [0 NignyHKTY 7 NYHKTY 4 [NonoXeHHA Npo ynpasniHHA [eHcinHo-
ro ¢oHay YkpaiHu B palioHax, MiCcTax, paloHax y MicTax, a TakoX npo ob’egHaHi
yNpaBniHHA, 3aTBEPLKEHOro NOCTaHOBO NpaBniHHA MNeHciHoro poHAay YKkpaiHu
22.12.2014 N228-2, YnpasniHHAa OoHAy BiANOBIAHO A0 NOKNaZleHNX Ha HbOrO 3a-
BAAHb NPY3HaYaE (3QiNCHIOE NepepaxyHOK) i BUNIavye NeHcii, LomicAyHe foBivHe
rpoLIOBe YTPMMaHHA CyaaaM y BifiCTaBLii, AONOMOrY Ha MOXOBaHHA Ta iHLWi BUMAaTh
BiANOBIAHO 1O 3aKOHO4ABCTBA.

Taknum YMHOM, MOBHOBAXEHHA BiANOBiAaya WOA4O BUMNIATV HUM MEHCIi No3nBa-
4y >KOAHVM HOPMaTUBHO-MPaBOBMM aKTOM iHLWoMy YnpasniHHo MDY He nepeaaHo.

YnpaeniHHa MeHcinHoro poHAay YkpaiHm B ApTEMIBCbKOMY palioHi B M. JTyraH-
CbKy Y CBOEMY nuCTi no3msady BiA 11.10.2017 poky N2592/01-26 3a3Haumno, Wwo
no3vBay Ma€e OTPUMYBATV MEHCIto BiANOBIAHO A0 BuMor MNoctaHosu KMY N2 367 Big
05.11.2014, ofgHaK No3uBay He € Ta He Ma€ Hamipy 6y TV BHYTPILLHbO NepeMilLeHOoto
0C06010, TOMY Aift L{iEl NOCTaHOBM Ha NO3MBaya He PO3MOBCIOLKYETbCA.

Kpim Toro, okpim npaktmkm €CIJ], wo 3a3HayeHa BuLLe, 3akoH YKpaiHu «[1po 3a-
6e3neyeHHA NpaB Ta cBOOOL BHYTPILWHbO NepemilleHrxX ocib», a came cTaTTA 2,
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nepepnbavae, o YKpaiHa BXMBaE BCiX MOXMBIX 3aX0OAiB, nependayeHnx KoHcTuTy-
Li€to Ta 3aKOHaMM YKpaiHy, MiXKHapOAHUMIM [OrOBOPaMM, 3rofa Ha 060B’A3KOBICTb
AKMX HafaHa BepxoBHoto Papoto YKpaiHuy, Wwoao 3anobiraHHsa BUHUKHEHHIO nepe-
[YMOB BUMYLLEHOTO BHYTPILLUHbOTO NepeMilleHHA oci6. TakM YMHOM, BUMOTra nif-
3aKOHHMX HOPMATMBHO-MNPaBOBYX aKTiB LOJ0 060B'A3KOBOro NepemilleHHs i pee-
cTpauii Ak BINO ana otpumaHHA NeHcii nopyLuye NpAMY HOPMY 3a3HaYeHOro 3aKOHY.

CratTeto 19 KoHCTUTYLiT YKpaiH/ BCTAHOBIIEHO, O OpraHu Aep»aBHOI BNagu
Ta OpraHu MiCLIEBOro CaMoBPALYBaHHS, iX NOCafoBi 0co6Y 3060B'A3aHi AiATW nuLLe
Ha MifcTaBi, B MeXax MOBHOBa)eHb Ta y Crocib, Wwo nepenbayeHi KoHcTuTyLi€0
Ta 3aKOHaMu YKpaiHu.

BignosiaHo fo ctatTi 46 3Y «[po 3arafibHOO60B'I3KOBE AepPKaBHE MEHCIHe
CTpaxyBaHHA» HapaxoBaHi CyMu NeHCii, Ha BUNaTy AKNX NeHCioOHep MaB NpaBso,
arne He OTPMMaB CBOEYACHO 3 BJIACHOI BMHU, BUMNAYYIOTbCA 38 MUHYNNI Yac, ane
He GiflbLLe HiXK 3a TPY POKM O AiHA 3BEPHEHHSA 33 OTPMMAHHAM NeHcii. Y Lubomy pasi
YacTMHa CyMy HEOTPUMAHOI NeHCii, ane He Ginblu AK 3a 12 MicALiB BUNNavyeTbCA
OAHOYACHO, a peluTa CyMU BUMMAYYETbCA WOMICALA PiIBHUMM YaCTUHaMM, WO
He nepeBuLLYIOTb MiCAYHOrO PO3Mipy NeHcii. HapaxoBaHi cymu NeHcil, He OTpMaHi
3 BVHM OpraHy, Wo NpM3HayvaE i BUNIayvye NeHcilo, BUNIauvyoTbCa 3a MUHYNI Yac
6e3 06MexKeHHs Oyab-AKNM CTPOKOM 3 HapaxyBaHHAM KOMMeHcaLii BTpaTy YaCcTUHN
foxopis. KomneHcauia BTPaT! YaCTUHW NeHCIT y 3B’'A3KY 3 NOPYLUIEHHAM CTPOKIB ii
BUMNJIATK NEHCIOHepaM 3L4iNCHIOETLCA 3TigHO i3 3aKOHOM.

BignogigHo go ctatTi 55 KoHCTUTYLT YKpaiHN KOXHOMY rapaHTyETbCA NPaBo
Ha OCKap»KeHHA B CyAi pilleHb, fill un 6e34ianbHOCTi OpraHiB AepKaBHoi Baaw,
opraHiB MiCLIeBOro camoBpsAAYyBaHHS, MOCafoBUX i CNy»K60BMX 0Ci6.

3rigHo 3i ctatTeto 6 KAC YKpaiHum cya npu BUpILLEHHI CNpaBu KepyeTbCA MPUHLIA-
NoM BepXOBEHCTBa NPaBa, BiANOBIAHO A0 AKOro, 30KpeMa, N0AMHa, i npaBa Ta CBO-
604 BU3HAOTLCA HANBULLMMM LIIHHOCTAMY Ta BU3HAYatoTb 3MICT | CNPAMOBaHICTb
AianbHocTi aepxasu. CyA 3aCTOCOBYE NPUHLIMIN BEPXOBEHCTBA MpaBa 3 ypaxyBaHHAM
CyAoBoI NpakTnkn €eponercbkoro Cyay 3 npas NoanHW. 3BepHeHHA A0 aaMiHiCTpa-
TUBHOTO CyAY A 3aXMUCTY NpaB i cBOOOS NIOAUHM | FpOMaaAHMHa 6e3nocepeHbo
Ha nigcTasi KoHcTUTYLiT YKpaiHu rapaHTyeTbcA. 3a60pOoHAETLCA BiAMOBa B pO3rnAi
Ta BUPILLeHHi aAMiHICTPaTUBHOI CNpaBn 3 MOTUBIB HEMOBHOTW, HEACHOCTI, Cyne-
pPeyYnmBOCTi UM BiACYTHOCTI 3aKOHOAABCTBA, AKe Perynioe CnipHi BigHOCKHMN.

BignogigHo go yactuHm 2 ctatTi 2 KAC YKpaiHu, y cnpaBax Wog0 OCKapXKeHHA
piweHb, it un 6e3aianbHOCTI Cy6'eKTiB BNafHMX NOBHOBaXeHb afMiHICTPaTUBHI
CYAW NepeBipAloTb, YN NPUNHATI (BUMHEHI) BOHMK: 1) Ha MiAcTaBi, y Mexax NMoBHO-
BaXeHb Ta y CMocib, Lo BU3HayYeHi KOHCTUTYL i€l Ta 3akoHamMu YKpaiHu; 2) 3 BUKO-
PUCTaHHAM NMOBHOBAXXEHHSA 3 METOI0, 3 AKOIO Lie MOBHOBAXXEHHA HafjaHo; 3) 06rpyH-
TOBaHO, TOOTO 3 ypaxyBaHHAM yCiX 06CTaBMH, LLLO MaloTb 3HAYEHHA AN1A MPUNHATTA
pileHHA (BUMHeHHA fii); 4) 6e3CTOPOHHLO (HeynepenxeHo); 5) ;o6pocCoBicHO;
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6) po3CyannBo; 7) 3 LOTPUMAHHAM NPUHLMMY PIBHOCTI Nepes 3aKoHOM, 3anobi-
raroum BCim Gpopmam AMCKPpUMIiHALLIT; 8) MponopuiliHO, 30Kpema 3 AOTPUMaHHAM
HeoObXigHOro 6anaHcy Mixk 6yab-AKMMU HECMPUATAMBUMI HacNiAKaMK LnA npas,
cB06O/ Ta iHTEpeciB 0COOM i LinAMM, Ha AOCATHEHHS AKMX CMPAMOBaHE e PilleHHs
(mis); 9) 3 ypaxyBaHHAM npaBa 0CoO6U Ha yyacTb Y NPOLECi MPUAHATTA PilleHHS;
10) cBO€EYACHO, TOGTO NPOTArOM PO3YMHOIO CTPOKY.

3aTakux o6ctaBuH nosmeay OCOBA_1 Mma€ npaBo Ha MOHOBIEHHS BUMMATU NeH-
Cii 3 KBiTHA 2014 poKy i HapaxyBaHHA Ta BMNIATy NeHcii 3 ninmnHa 2014 poky, a oTxe,
NO30BHi BUMOTY NPO BU3HAHHSA 6e34isfbHOCTI NPOTUMNPaBHOI Ta 3000B'A3aHHSA
BUMHUTW NEBHI Ail NignaratoTb 3a40BOJIEHHIO.

PiwweHHna BepxoBHoro Cyay B cnpaBi Npo BU3HaHHA 6e3aianbHOCTI
YnpaBniHHA MeHcinHoOro ¢poHAy YKpaiHn NpoTUNpaBHOIO

Ta 3060B’A3aHHA BUMHUTN NeBHiI Aii (o0 neHcillHMX BUNnaT ocobi,
fAIKa He nepemicTunacb Ha TepPUTOPIlo, NiAKOHTPONbHY Ypaay YKpaiHu,
Ta Ma€ 6a)kaHHA OTPUMYBAaTI NEHCilo 3a MicLieM CBOro NpoXKNBaHHA)

NMOCTAHOBA

01 nuctonapa 2018 poky

cnpasa N2433/3146/15-a

agMiHicTpaTBHe nNpoBagxeHHA N2K/9901/12381/18

Burtar
Bepxosuui Cyq YCTAHOBUB:

B rpyaHi 2015 poKy no3uBay 3BepHynaca Ao cyay 3 aAMiHiCTpaTUBHUM Mno-
30BOM, B IKOMY MPOCIKIa BM3HATU 6e34isaNbHiCTb YnpaeniHHA MNeHciliHoro poHay
YKpaiHu B XOBTHEBOMY palioHi M. JlyraHcbKa JlyraHcbKoi 065acTi npoTunpasHoO
Ta 3060B'A3aT OCTAHHbLOrO CNIATUTU NMO3MBAYY NEHCIO 3a BikOM 3a nepiof 3
01 nunHa 2014 poky.

B 06r'pyHTyBaHHA MO30BHNX BUMOT 3a3Hauunsa, WO € NeHCIOHePOM i OTPUMY-
Basia MeHCilo 3a BiKOM, AKY i1 HapaxoByBaJo Ta crnavysano YINQOY B }KosTHeBOMy

Lo yepes npoBefeHHA ATO, a TaKOX Yepes Bik Ta MOraHMin CTaH 340POB’A HE MOXe
BMiXaTu 3a Mexi MicTa JlyraHcbKa, a Tomy 1i npaBa Ha OTPMIMaHHA MeHCii NopyLIeHo.
<>
B KacauilnHin ckap3i no3mBay, NoCUNayncb Ha MOPYLUEHHA CyAamm nonepe-
AHIX IHCTaHLin HOPM MaTepianbHOro Ta NpoLecyanbHOro nNpasa, NPOCUTb CyAOBI
pilleHHA CKacyBaTu Ta yXBanmnT HOBE NPO 3a40BONEHHA NO30BY. KacauinHy ckapry
06IPYHTOBAHO TUM, IO pilleHHA Npo NikBigalilo Ta peopraHisadito Bignosigava
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He npuimanocs, TobTo Le € NiACTaBoo A1A BU3HAHHA 6e34iANbHOCTI OCTaHHbOrO
LLOAO0 HEBUMAATU MEHCii NPOTUNPaBHUMM. 3a3HavaE, WO NPUNUHEHHA BAMIATH
neHcii Bigbynoca Bcynepeu cT. 49 3akoHy YkpaiHu «[po 3aranbHo060B'A3KoBe
LepKaBHe NeHcillHe cTpaxyBaHHsA». Haronoluye, Wwo 6axa€e oTprMyBaTh NeHcito
3a MicLieM NPOXMBaHHA B M. JTyraHcbKy.

3acnyxaBLwu cyaao-AonoBigaya, cyn NpvnwoB Ao BUCHOBKY, WO KacauiiHa
CKapra 3a0BOJIEHHIO HE MigNAra€ 3 HAaCTYMHUX MigCTaB.

Cypamu neplLuoi Ta anenAuinHol iHCTaHLiT BCTAaHOBMIEHO, WO MO3MBay nepe-
6yBac Ha 0611iky y YIDY B XoBTHEBOMY paliioHi M. JlyraHCbKa Ta OTPUMYE NeHCito
3a BiKOM.

301.07.2014 BnnaTy NeHCii no3uBavy NPUMNMHEHO.

20.11.2015 no3uBay 3BepHynaca o YINOY B KoBTHeBOMy palioHi M. JlyraHcbKa
(3a appecoto M. CtapobinbebK, JlyraHcbka 061acTb) i3 3aABOIO NPO NOHOBNEHHA
BUMNJIATY NEHCil.

MogHoi Bignosigi no3nBay He oTpuMmana.

BBarkatoum nopyLeHnMn CBOi NpaBa Ha NeHCiliHe 3abe3neyeHHs, No3rBay
3BEPHYAcA [0 Cyay 3 BKazaHUM NMO30BOM.

BiamoBnAuM B 3a40BONEHHI MO30BHUX BUMOT, CYAN NonepeaHiX iHCTaHLin,
BMXOAWY 3 TOrO, WO pilleHHA NPOo NikBidauilo, peopraHisauito Bignosigava Ypsa-
JOM He NpUNManocs, TOMy BiAnoBigay € TakKUM, WO TMMYaCOBO He 3[iNCHIOE CBOI
NOBHOBAXKEHHA [0 NOBEePHEHHA M. JlyraHCbKa Mif KOHTPO/b OpraHiB AepaBHOI
Bnaju, OTXe, BifNoBifay He Ma€e MOXKNNBOCTI MPOBOAMUTI NEHCINHI BUNAaTh 3a Mic-
Lie3HAXOOKEHHSAM.

Koneria cyanis, gocnigmeLum cnipHi NpaBoBiAHOCKHM, 3a3HaYa€ HaCTynHe.

MpaBo Ha neHciHe 3abe3neyeHHs, WO € 6e3nocepenHiM NpegMeToM Cropy,
rapaHTyeTbca cTatTeto 46 KoHcTuTyUii YKpaiHu, BiANOBIAHO A0 AKOI rpOMafaHu
MatoTb MPABO Ha COLliaIbHWI 3aXMCT, LU0 BKJIIOUYAE MPABO Ha 3abe3neyeHHsA X y pasi
MOBHOI, YaCTKOBOT ab0 TMMYaCOBOT BTPATW NpaLe3aaTHOCTI, BTPATU rofyBasibHUKA,
6e3po06iTTA 3 HE3aNEXHUX Bif HUX 06CTaBKH, @ TAKOX Y CTApOCTi Ta B iHLWMX BY-
nafKax, nepef6ayeHunx 3akoHoM. Lie npaBo rapaHTyeTbCsA 3arafibHOO60B'3KOBUM
[epaBHVM coLjianbHMM CTPaxyBaHHAM 3a PaxyHOK CTPax0BUX BHECKIB rPOMafsH,
NiANPUEMCTB, YCTAHOB i OpraHisauili, a TakoX GIOKEeTHUX Ta iHLLNX [Kepen co-
UianbHOro 3abesmneyeHHs.

Y cTatTi 49 3akoHy YKpaiHu «[1po 3aranbHO060B'A3KOBE fepKaBHE NeHCIlHe
CTpaxyBaHHA» 3a3HayeHi NigcTaBy NPUNUHEHHA Ta NOHOBMIEHHA BUMNATA NEHCIl.
Y yactuHi 1 Ui€i cTaTTi BU3HAYEHO, L0 BMNIaTa NeHCii 3a pilleHHAM TepuTopiab-
HUX opraHis MNeHciltHoro doHAy abo 3a pilleHHAM Cyay NPUNMHAETLCA: 1) AKLO
neHcia NnprM3HayveHa Ha nigcTasi JOKYMEHTIB, WO MICTATb HeJOCTOBIPHI BIZOMOCTI;
2) Ha BeCb Yac NPOXMBaHHA NeHCiOHepPa 3a KOPAOHOM, AKLLO iHLWe He nepenba-
YeHO Mi>KHapPOAHUM AOrOBOPOM YKpaiHu, 3roa Ha 000B'I3KOBICTb AKOrO HaaHa
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BepxoBHoto Pagoto YkpaiHu; 3) y pa3i cmepTi neHcioHepa; 4) y pa3i HeoTpumaHHA
npri3HayYeHol NeHcii npoTarom 6 micauiB Niapsag; 5) B iHWMWX BUNagKax, nependa-
YeHUX 3aKOHOM.

3rigHo i3 3akoHoM YKpaiHu «[1po TMYacoBi 3aX0au Ha nepiog NpoBeAeHHA
aHTUTEpopucTryHOi onepadii» N2 1669-VIIl (B pefakuii, YNHHIA Ha MOMEHT BU-
HUKHEHHA CNipHMX NPaBOBIAHOCKH) Nepiof NPOoBefeHHA aHTUTEPOPUCTUYHOT
onepauii — Le yac Mixk gaTolo HabpaHHA YMHHOCTI YKa3om lMNpe3ngeHTa YkpaiHu
«Mpo piweHHs Pagn HauioHanbHoi 6e3nekun i 06opoHn YKpaiHu Big 13 KBiTHA
2014 poky «[1po HeBigKknagHi 3ax0An WoAo nofdaslaHHA TEPOPUCTUYHOT 3arpo3u
i 36epexeHHA TepuTopianbHOI LinicHOCTi YKpaiHu»» Bif 14 KBiTHA 2014 poky
N2405/2014 Ta patoto HabpaHHA YMHHOCTI YKazom Mpe3ngeHTa YKpaiHu npo 3a-
BEPLUEHHA NPOBEEHHA aHTUTEPOPUCTUYHOI ornepaLlii abo BiiCbKOBUX Aili Ha Te-
puTopii YkpaiHu.

BignosigHo fo po3nopsagxeHHA KabiHeTy MiHicTpiB YKpaiHu Big 02 rpygHs
2015 poky N2 1275-p «[1po 3aTBepAXKeHHA Nepeniky HaceneHnx NyHKTiB, Ha Tepu-
TOPIl AKNX 3AiIMCHIOBaNacA aHTUTePOPUCTMYHA onepaLif Ta BU3HaHHA TakUMU, LLO
BTPATUNIN YMHHICTb, fiesKnX po3nopaaxeHb KabiHety MiHicTpis YkpaiHu», M. Jly-
raHcbk (JlyraHcbka MicbKa pafa) BifHOCUTbCA [0 Nepeniky HaceneHux NyHKTIB,
Ha TepPUTOPIl AKMX 34iNCHIOBaNaca aHTUTEPOPUCTMYHA onepauis.

3rigHo 3 po3nopaaxeHHAM KabiHeTy MiHicTpis YkpaiHu N2 1085-p Big
07.11.2014 poky (3i 3miHamu) «[1po 3aTBepAXKEHHA Nepeniky HaceneHux NyHKTIB,
Ha TePUTOPIT AKNX OPraHn AepaBHOI BNlagmM TMMYaCcoBO He 34iICHIOTb CBOI MOB-
HOBaeHH#, Ta MepenikKy HaceneHnX NyHKTIB, WO PO3TaLlloBaHi Ha NiHii 3iTKHEHHSAY,
M. JlyraHCbK BiIHOCUTbCA [0 neperniky HaceleHnX NyHKTIB, Ha TePUTOPIl AKX Op-
raHv fiep»<aBHOI BNay TUMYacOBO He 3Ai/iCHIOI0Tb CBOI MOBHOBAXKEHHS.

MoctaHoBoio KMY Big 07.11.2014 poky 3a N2 595 3aTBepaxeHo TumyacoBui
nopsafoK ¢iHaHCYBaHHA GI0XKETHMX YCTaHOB, 3AiIMCHEHHSA colianbHUX BUNNaT
HaceneHHo Ta HajaHHA GpiHaHCOBOT NIATPMMKM OKPEMUM NigNPUEMCTBaM i Op-
raHizauiam JoHeubKoi Ta JlyraHcbkoi obnacTteii (gani — NMopsagok) Ta 3060B's3aHO
MiHICTepCTBa, iHWi LeHTpanbHi OpraHy BUKOHABYOI Blaaun, MicLieBi AepKaBHi ag-
MiHicTpauii 3a6e3neunTn go 1 rpyaHa 2014 p. nepemilieHHs BI04 KETHUX YCTaHOB,
NiANPYEMCTB Ta OpraHisauii, Lo HanexaTtb Ao cdepu iX ynpaBiHHA, 3 HaceneHnx
NYHKTIB, HAa TEPUTOPIi AKX OPraHn AepaBHOI BNajn TMMYaCcOBO He 3[iCHIOI0Tb
CBOI MOBHOBAXXeHHA (Jani — TMMYaCOBO HEKOHTPOIbOBaHA TEPUTOPIA), B HaCeNEeHi
NYHKTW, Ha TePUTOPIi AKX OpraHu Aep>kaBHOI BNajn 34iNCHIOITb CBOT MOBHO-
BaXKeHHA B NOBHOMY 06cA3i. [epeMilleHHA 30iNCHIOETHCA NULLE TUX BIOAKETHNX
YCTaHOB, MiANPUEMCTB Ta OpraHisadin, Wo y pasi 3MmiH1 MicLle3HaXoA>KeHHA 3MO-
XKyTb 3ab6e3neunT NpoBaAXeHHA CBOET AiANbHOCTI.

3 maTepianis cnpasu B6AYAETHCA, WO HayanbHUKaM ynpasniHb [eHcinHoro
doHay YKpaiHu, 30kpema B ’KOBTHEBOMY palioHi M. JlyraHcbKa, Haka3aHo 3abe3-
neuynTy NnepemileHHaA ynpaeniHHsA MNeHciiHoro ¢oHAay YKpaiHu Ha TepuTopito,
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Ha AKi opraHu aepaBHoI BAaan 34iNCHIOITb CBOI MOBHOBaXeHHA B MOBHOMY
06¢s3i 3rigHo 3 rpadikom, B AKOMY AaTO NepemilleHHsA YnpaBniHHA MNeHciliHoro
doHay YkpaiHu B YKoBTHeBOMY palioHi M. JlyraHcbKa o YnpasniHHA MeHciiHoro
donay Ykpainum B CrapobinbcbKoMy palioHi BU3HayeHa fata — 26.11.2014 poky.

Mpote YnpasniHHa [NeHcinHoro ¢oHay YkpaiHu B ?KoBTHeBOMY paiioHi M. JTyraH-
CbKa He nepemictunoca go YnpasniHHa MNeHcinHoro ¢oHay YkpaiHv B Ctapobinb-
CbKOMY paloHi Npo Lo ceigyatb N1cT fonoBHOro ynpasniHHaA MeHciliHoro poHay
YKpainu B JlyraHcbkiln obnacTi Big 14.03.2016 poky N2 2049/09; konis BUTAry 3 €au-
HOrO 1epXaBHOrO PEECTPY IOPUANYHNX OCi6, Gi3nyHKX OCib — nignpremuis Ta rpo-
MaACbKnx GOpMyBaHb, 3riIHO 3 AKNM Y rpadi MicLLe3HaX0aXeHHA PULNYHOT 0Co-
61 - ynpasniHHsA MNeHcinHoro poHAay YkpaiHy B XXOBTHEBOMY palioHi M. JlyraHcbka —
BKasaHa agpeca: JlyraHcbKka o6nactb, M. JlyraHcbk, Byn. ®pyH3e, 6yguHok N2 121.

PiweHHs npo nikeigauito, peopraHisadito YnpasniHHa MNeHciliHoro ¢oHay
YKpaiHu B XXOBTHEBOMY palioHi M. JlyraHCbKa He NpuiiManocs, BigTak YnpasniHHA
MeHciliHoro doHay YkpaiHu B ’)KoBTHEBOMY palioHi M. JTyraHcbKa € TakuM, Lo TUM-
YaCOBO He 3[1iINCHIOE CBOT MOBHOBAXKEHHSA.

3a noctaHoBoto MpaeniHHA HauioHanbHoro 6aHky YkpaiHu (gani — HBY) Big
23 nunHA 2014 poky N2436 Ha TepuTopii [JoHeubKoi Ta JlyraHCbKoi 06nacTein no-
umHatoun 3 24 nunHaA 2014 poky 3anpoBafXeHO Haf3BUYaANHMI PeXnm poboTu
6aHKiBCbKOI cmcTeMm, @ nocTaHoBoto Bif 06 cepnHa 2014 poky N2466 «[Mpo npu-
3yNMHEHHA 34iNcHeHHA diHaHCcoBKX onepauin» HBY 3060B'A3aB 6aHKM YKpaiHy,
He6aHKiBCbKi yCTaHOBU Ta HaLiioHafIbHOrO onepaTopa MOLTOBOro 3B'A3KY, AKi €
NAaTiXHUMW OpraHi3aliasMy BHYTPILLHbOAEPKABHNX/MiXKHAaPOAHMX MNaTiPKHMX
cucTem Ta/abo iX yyacHMKaMu, NPU3ynUHWUTI 3AiINCHEHHA YCiX BUAIB GiHaHCOBMX
onepaLii Ha TepuUTopii, AKa He KOHTPONIDETLCA YKPAIHCbKOIO BNaJio0, 4O Nepexogy
palioHy/micTa o6nacHoro 3HauyeHHs [loHelbKoi Ta/abo JlyraHcbKoi obnactei nig
KOHTPOb yKpaiHCbKOT BNaau.

07 nuctonaga 2014 poky KMY npuiiHaB noctaHoBy N2 595 «[leAki nuTaHHA
biHaHCyBaHHA GIOAMKETHYX YCTaHOB, 3AINCHEHHA COLianbHNX BUMMAT HAaCeNIeHHIO
Ta HafaHHA GiHaHCOBOI NiATPUMKM OKpeMUM MigNPUEMCTBaM i opraHisauiam [o-
HelbKoTl Ta JlyraHCbKOT 061acTeld, a TakoX iHLIKX NNaTeXiB 3 paxyHKiB, BIAKPUTMX
B opraHax KasHauencTtsa», AKO0 3aTBepAKeHO TuMyacoBuii nopagok GiHaHCyBaH-
HA OIOJKETHWX YCTAHOB, 3AINCHEHHA CoLianbHMNX BUMNAT HaCceIeHHIo Ta HaJaHHA
¢$iHaHCOBOI MIATPUMKIM OKPeMUM MiANPUEMCTBAM i opraHisauism [JoHelbKoi Ta
JlyraHcbKoi obnacTteit, a TakoX iHLWKX NnaTexiB 3 paxyHKiB, BiAKPUTMX B OpraHax
KasHauencTtsa (gani — TumyacoBmin NOpAAoK).

Kpim Toro, konerisa cyaais 3a3Hauvae, wo 06.08.2014 poky lNpasniHHA Ha-
LiioHanbHoro 6aHKy YkpaiHu npuinHAno noctaHoBy N2 466, AKO NOCTaHOBJIEHO:
6aHKam YKpaiHy Npu3ynuHUTA 3giNCHEHHA yCix BuaiB ¢iHaHCOBUX onepaLliin y Ha-
CeneHnxX NyHKTax, AKi He KOHTPOMIOITLCA YKPaATHCbKOI BNafoto; HebaHKIBCbKMM
yCTaHOBaM Ta HallioHafIbHOMY OrfepaTopy MOLITOBOrO 3B'A3KY, AKi € MNaTiXHUMM
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opraHisayiaMmn BHYTPIiLUHbOAEPKaBHUX/MIXXHAPOAHNX NNATIXHUX CUCTeM Ta/abo
X y4aCcHMKamu, NpU3ynuHUTY onepauii 3 NpuiMaHHA/BUNAATU NepeKasy KOoLWTiB
3/Ha TepuTOopIi, AKIi He KOHTPOJIOITLCA YKPATHCbKOIO BNAZOM0.

Koneria cyanis noroa»KyeTbcA 3 BUCHOBKaMU CyfiB MonepefHix iHCTaHUin,
Lo MPaBO Ha NeHcilHe 3abe3neyeHHA 3AiIMCHIOETbCA He TINbKM LWIAXOM Hapaxy-
BaHHA MNeHCii, a N GpaKTUYHMM OTPUMaHHAM HapaxoBaHUX CYM, IO HEMOXJIMBO
6e3 BiHOBNEHHA Po60TU GaHKIBCbKOI CUCTEMM Ha TEPUTOPIT HaceeHNX NYHKTIB,
AKi He KOHTPONIOKTHCA YKPATHCbKOI BNaAoI0.

MyHkTOM 1 noctaHoBM KabiHeTy MiHicTpiB YkpaiHu Big 05.11.2014 N2 637
«Mpo 3piiCHEHHA coLianbHMX BUNMAT BHYTPILIHbO NepemileHnm ocobam» BCTa-
HOBJIEHO, WO NPU3HAYEHHA Ta NPOLOBXKEHHA BUMNMATW NEHCIN (LLOMICAYHOrO
[OBIYHOrO rpPOLOBOro YTPMMaHHA), [OBIYHNX AepPXKaBHUX CTUMEHAIN, YCix BU-
AiB colianbHOi 4OMOMOrY Ta KOMMeHCcaLil, MaTepianbHOro 3abe3neyeHHs, Ha-
JaHHSA couianbHUX MOCAYT 33 PAaXyHOK KOLUTIB iep>KaBHOro 6roaxeTy Ta GoHAiB
3arajibHo060B'A3KOBOr0 AE€P>KABHOMO COLia/IbHOTO CTPaxyBaHHA BHYTPIWHbO
nepemilleHM ocobam 34iliCHIOTLCA 3a MicLiemM NepebyBaHHSA Taknx 0Cib Ha 06-
NiKy, WO NiATBEPAXKYETbCA AOBIAKO, BUAAHOIO 3rifHO 3 NNopAaakom odbopmeHHA
i Bpayi JOBiAKM NPO B3ATTA Ha 06K BHYTPILLHbO NepemileHoi ocobu, 3aTBep-
IXeHuM noctaHoBoto KabiHety MiHicTpis YkpaiHu Big 01.10.2014 N2 509. Bunnarta
(NpofoBXeHHA BUMNaTH) MNEHCI (LLIOMICAYHOrO JOBIYHOMO rPOLLOBOrO YTPUMAaHHS),
JOBIYHUX JepKaBHUX CTUMEHIN, yCixX BUAIB coLiaibHOI LONOMOrY Ta KOMMeHcaLil,
MaTepianibHOro 3abe3neyeHHs (Aani — couianbHi BUNIATK), WO NPU3HAYEHI 3a3Ha-
YeHUM ocobam, 3[iMICHIETLCA BUKITIOYHO Yepes3 paxyHKM Ta MePeXy YCTaHOB i
NpPUCTPOTB Ny6MiYHOro akLioHepHOro ToBapmcTaa «[epaBHWUiA owagHNN 6aHK
YKpaiHu».

To6T0 3a NprnNucammn HaBeeHOI HOPMU YMOBaMM NMPU3HAYEHHA Ta NPOLO-
BXXEHHA BUMNIATW NEHCIN BHYTPILLHbO NepemilleHM 0CO6aM €: 3HaXOAKeHHSA BHY-
TPILWHbO NepeMmilLeHNX oCib Ha 061Ky MicLA nepebyBaHHS, Lo NIATBEPLXKYETbCA
[OBIAKOL0; HAABHICTb paxyHKyY B ycTaHoBi MAT «[epXaBHUI OLWaaHW 6aHK».

MpoTe BKa3zaHWI NiA3aKOHHWI aKT He € 3aKOHOM, TOMY He MO>Ke 3BY>KyBaTu Yu
CKacoByBaTV NpaBa rpomMafsH, AKi BCTAaHOBNEHO HOPMATVBHO-NPABOBVIMIY aKTaMU
BULLOT IOPUANYHOI CMAN. Kpim TOro, BiH He perynioe NUTaHHA WOAO 34iNCHEHHA
MeHCIHMX BMNaT ocobam, fAKi 3 paiioHiB NnposeaeHHA ATO fo TenepillHbOro
yacy He nepecennInca Ta MPOAOBXKYIOTb MPOXKMBATU 3@ CBOIM MOCTIVIHUM MiCLieM
NPOXNBAHHA Ha TEPUTOPIT, AKA HE KOHTPOJIIOETLCA OPraHamm Aep>KaBHOI BNagw.

CratTeto 24 KoHcTuTyuii YKpaiHu BCTaHOBMEHO, O FPOMafAHN MatoTb PiBHI
KOHCTUTYLiHI NpaBa i cBoboawn Ta € piBHUMYN Nepes 3aKOHOM.

He moxe 6yTv NpuBineiB un 06MexXeHb 3a 0O3HaKaMK1 pacu, KONbopy LWKipy,
NONITUYHMX, PENITIMHMX Ta iHWWX NepeKoHaHb, CTaTi, ETHIYHOro Ta CoLiaNbHOro
NOXO[KEHHA, MallHOBOrO CTaHy, MiCLIA NPOXKUBAHHA, 3@ MOBHUMM abo iHWNMN
O3HaKamu.
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BinnosigHo fo cTatTi 64 KoHCTUTYLT YKpaiH1 KOHCTUTYLiHI npaBa i ceoboam
TIIOAVHY | FpOMaZiAiHIHa He MOXKYTb Oy TV OOMEXKeHi, Kpim BnafKiB, nepenbaveHnx
KoHctutyuieto YkpaiHu.

B ymoBax BOEHHOro abo Hafi3BMYaiHOrO CTaHy MOXYTb BCTaHOBJOBATUCA
OKpemi 0bMeXXeHHA NpaB i cBo60S i3 3a3HAUYEHHAM CTPOKY il LIX 0OMEXeHb.

Hi BOEHHMI, Hi Hag3BMYaMHWI CTaH B YKpaiHi B LiNOMy, AK i Ha OKpeMux Tepu-
Topisax [JoHeubKoi Ta JlyraHCbKoi o6nacTelt, He 3anpoBagKeHo.

Koneria cynais BKasye, WO BiACYTHICTb Y NO3MBaYa CTaTyCy BHYTPILLIHbO ne-
pemileHoi 0cobun He BMMBAE Ha peani3aLilo npaBa Ha NeHCilHe 3ab6e3neyeHHs.

Mpu uboMy 3rifHO 3 NYHKTOM 2 CTaTTi 4 3aKOHY YKpaiHu Big 18 ciuHaA 2018 poky
Ne 2268-VIII «Mpo 0cobnnBOCTi Aep>kaBHOI MONITUKM i3 3a6e3neYeHHA AepKaBHOro
CyBepeHiTeTy YKpaiH1 Ha TMMYaCcoBO OKyrnoBaHUX Teputopiax y [loHeubkin Ta Jly-
raHCbKil 0bnacTax» LinAMu AepxaBHOI NONITUKY €, 30KpPeMa, 3aXMCT Npas, cBobon
i 3aKOHHYX iHTepeciB Gi3MYHUX Ta IOPUANYHMX OCi6; Ta MyHKTamu 1, 3, 4 cTaTTi 6
LibOro 3aKOHy, Aie BKa3aHo, L0 OCHOBHMMM HanpAMaMK 3ax1cTy npas i ceobog
LMBINIbHOrO HacefleHHA Ha TMMYacoBO OKYMNOBaHMX Teputopiax y [loHeupbkKin Ta
JlyraHcbKin 061acTsix €: 3aXMCT OCHOBOMOJIOXKHUX MOAITUYHUX | FPOMAAAHCHKIX
npas i cBO60A NIOANHY; CNPUAHHA 3ab6e3MeYeHHI0 BiJHOBIEHHA MOPYLIEHNX MaTe-
pianbHUX NpaB.; CNPUAHHSA 3a6e3MeyYeHHI0 CoLlialIbHO-eKOHOMIUYHIIX, EKOJTOTIYHNX
Ta KyJIbTypHUX NoTped.

OTXXe, NpaBO Ha OTPMMAHHA MEeHCIT He 3aNeXnTb Bif MiCLA NPOXKMBaAHHA NO-
31BaYa, AKe 3HaXOAMTbCA Ha HEMIAKOHTPONbHIN YKpaiHi Teputopii.

OpnHak B NMO30BHIl 3asBi Ta KacawiliHii ckap3i No3rBay Hanonsrae Ha 30608's-
3aHHi Bignosigaya - YINQY B )KoBTHeBOMY paiioHi M. JlyraHCbKa — MOHOBUTY BUNaTy
neHcii 3a micuem it pakTUYHOrO NPOXKMBAHHS.

BopHouac opraHu fjep»KaBHOI BNaAm Ta OpraHn MicCLLeBOro CaMoBpAAYBaHHS,
X NocafoBi 0cobu 3060B'A3aHi AiATU NMLLIE Ha NiACTaBi, B MeXaxX MOBHOBAXeHb Ta
y cnoci6, Wwo nepepbaveHi KoHCTUTYL €0 Ta 3akoHamu YKpaiHu (YacTrHa apyra
cTatTi 19 KoHCTUTYUii YKpaiHum).

MpoTe, AK BCTaHOBAIEHO CyAaMM NOMepeaHixX iHCTaHLUin Ta NiaTBepAXKEeHO
MaTepianamu cnpasu, YnpasniHHA MNeHcinHoro ¢oHay YkpaiHu B KOBTHEBOMY
panoHi m. JlyraHcbKa He nepemicTnoca fo YnpasniHHA MeHciiHoro poHay Ykpa-
THM B CTapobinbcbKkomy paioHi. 3rigHo 3 Koni€to BUTATY 3 EANHOIO AepXKaBHOro
peecTpy lopuaANYHUX 0Ci6, di3nUYHMX OCi6-NiANPUEMLIB Ta IPOMaACbKIX pOpPMYyBaHb
y rpadi MicLe3HaXO4KEHHSA IOPUANYHOT 0cOOU — ynpaBniHHA MNeHciliHoro doHay
YKpaiHu B XoBTHeBOMY paiioHi M. JTyraHcbKa — BKa3aHa agpeca: JlyraHcbka obnacTb,
M. JlyraHcbk, Byn. ®pyH3e, 6yanHok N2 121.

OTXXe, BignoBsigay € TakMM, LLIO TMYACOBO He 3/1iNCHIOE CBOI MOBHOBAXKEHHSA,
a Tomy 3a6e3neunTn HapaxyBaHHA Ta BUMNNATy NeHcii Ha Yac cnipHKX NpaBoBiA-
HOCWH, TaK i Ha AaHW Yac € HEMOXMBUM. Y CBOIO Yepry Afsa peanisauii cBoro
npaBa Ha NeHcinHe 3abe3neyeHHA NO3MBayy Cnif 3BepHYTUCA A0 ByAb-AKOro
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BigfineHHa MeHcitHoro doHAy YKpaiHK, WO 3HAXOAUTLCA Ha NiGKOHTPOMbHI
YKpaiHi TepuTopil.

PiweHHsa BepxoBHoro Cyay B cnpasi Wo40 BU3SHAHHA

npoTunpaBHolo 6e3gianbHocTi YnpaBniHHA MeHciliHoro ¢poHAay YKpaiHn
(o0 HeHapaxyBaHHA Ta HeBUMIaTU NEeHCil)

Ta 3060B’siI3aHHA MOHOBUTU HapaxXyBaHHA Ta BUMJaTy NeHcii

NMOCTAHOBA

17 6epesHna 2020 poky

cnpasa 227/2158/17

aAMiHicTpaTuBHe npoBagkeHHA N2 K/9901/24192/18

Burar
Bepxosuuin Cys BCTAHOBUB:
Y nunHi 2017 poky OCOBA _1 3BepHynacb 0 Cyay 3 NO30BOM, B AKOMY Npocuna:

— BU3HATU NPOTUMNpPABHOI 6e3aianbHICTb ynpaBniHHA MNeHcinHoro ¢oHay
YKpaiHu B byfbOHHIBCbKOMY panoHi M. [loHeubKa Wo[o HeBUNNaTK i NeHcil
3 01 cepnHAa 2014 poKy i He HapaxyBaHHi Ta HeBunnaTi neHcii 3 01 nuctonaga
2014 poky;

— 3000B'A3aTVI MOHOBUTY BUNATY NeHcii3 01 cepnHa 2014 poKy i HapaxyBaHHS
Ta Bunnaty newcii 3 01 nnctonaga 2014 poky.

B 06rpyHTYBaHHA NO30BHNX BUMOT MOCKIanach Ha Te, Wwo Ao nmnHA 2014 poky
OTprMyBarna neHcito B YnpasniHHi. Pa3zom 3 Tm 3 nuctonaga 2014 poky HapaxyBaH-
HA Ta BUNATY NeHCii Bianosigay npunuHuB. Beaxae Taki Aii Bignosigava npotu-
NpPaBHUMM Ta TaKMMW, L0 MOPYLLYIOTb ii NpaBa, rapaHToBaHi KoHCTUTYUi€o YKpaiHn.

MocTaHoBo [Jo6poninbCbKoro MmicbKpanioHHoro cyay [loHeLbKoi o6nacTi Bif
30.08.2017 p. n030B 3a,0BOMEHO.

Br3HaHo NpoTunpasHoto 6e34isnbHICTb ynpaBniHHA MNeHciliHoro doHAy Ykpa-
iHM B ByAbOHHIBCbKOMY palrioHi M. [lJoHeLbKa LWoA0 HEBUMNIATU NO3MBaYLi NeHCil
3 01 cepniHa 2014 poKy i He HapaxyBaHHi Ta HeBunnaTi neHcii 3 01 nuctonaga
2014 poky.

30608B'A3aH0 ynpaBniHHA [MeHciliHoro poHay YKpaiHu B byabOHHIBCbKOMY
panoHi M. [loHeLbKa NOHOBUTY NO3MBauYLi BunnaTy neHcii 3 01 cepnHa 2014 poky
i HapaxyBaHHA Ta BUNnaTy neHcii 3 01 nuctonaga 2014 poky.

BrvKOHaHHA NOCTaHOBM CyAly B YaCTWHI CTATHEHHA Ha KOPUCTb MO3MBaYKM NeHCil
3a OQVH MiCALb JOMYLIEHO A0 HeramHoro BUKOHaHHS.

MNocTtaHoBOW [JoOHeUbKOro anenAyinHOro agMiHiCTpaTMBHOTO CYAyY Bif
31.10.2017 p. noctaHoBy [J06poniNbCbKOro MicbKpalloHHOro cyay [JoHeLbKoT
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obnacrTi Big 30.08.2017 p. CKacOBaHO Ta NPUIHATO HOBY, AKOIO Y 3aJ0BOSIEHHI MO-
30BY BifMOBNEHO.

3 pilweHHAM cyay anenAauinHol iHCTaHLii He morogmnach No3mBay, 3BepHynachb
3 KacaLiHOI0 CKaproto, B AKiM MOCUIAouNCh Ha NOPYLIEHHA anenayiiHiM CyaoM
HOPM MaTepiafibHOro Ta NpoLecyanbHOro Npasa, NPOCKa NOro ckacyBaTu Ta 3a-
JIMLLNTK B CUAi NOCTAHOBY CyAly NepLIol iHCTaHLil.

B 06rpyHTyBaHHA KacaLiliHOI cCKapru nocunanacb Ha Te, wo KoHcTtuTyuieo
YKpaiHu He Nnepef6ayeHo 06MeXeHHA KOHCTUTYLIIHOMO NpaBa Ha OTPYMaHHSA NeH-
cii nig yac nposegeHHA ATO, He MiCTUTb TakoT HopmMK i 3akoH YKpaiHu «[1po 60poTb-
6y 3 TePOPU3MOMY, Ha AKWIA 3LiICHEHO NOCMNAHHA CYAOM anenAuiiHOl IHCTaHUil.

Kpim TOro, nocunanach Ha Te, Lo BCi HOPMATMBHO-MNPaBOBi aKTW, 3aCTOCOBaHiI
anenAuinHMM CyaoM Nif Yac BUPILIEHHA AaHOT CNPaBU pPeryniolnTb OTPUMaHHA
MeHCiN Ta coliaibHMX BUMIAT BUKJTIOYHO BHYTPILIHBO NepemilleHMn ocobamu.
B cBoto uepry, Ak 6yno BCTaHOBJIEHO CyAamu i BiANOBiAA€ AiicHMM 06CTaBUHaAM
CrpaBy, MO3MBaY He € i HIKOSIN He Byna BHYTPILLIHbO NepeMileHo 0co6oio.

3anepeuytoun NPoTKM KacauinHoi ckapru I'Y MY B loHeLbKili 06nacTi npocuno
y il 3240BONEHHI BiAMOBNTI, @ NOCTAHOBY CyAY anenAuifHoI iHCTaHUiT 3annwnTmn
6e3 3MiH.

3acnyxaBluv Cyaalo-AonoBigaya, nepesipuBLLIM B MeXax AOBOAIB KacaliiHOT
CKapru Ha nigcTaBi BCTAaHOBMIEHUX GpaKTUYHUX OOCTaBMH CNpaBy MPAaBUSIbHICTb
3aCTOCYBaHHA CyAamMy HOPM MaTepianbHOro Ta NpoLecyanbHOro npasa cys npu-
XOAUTb BUCHOBKY, LLIO KacaliiHa cKapra nignsara€ 3afoBOIEHHI0 BUXOAAYN 3 Ha-
CTYMHOTO.

Cypamu nonepeaHix iHCTaHLii BCTAaHOBJIEHO, LLIO NMO31Bay € MeHCIOHepOM, Ma€
CTaTyC AUTUHW BINHW, WO NiATBEPAXKYETbCA KOMIEI0 NOCBIAYEHHS.

Micuem npoxuaHHA (npum. HaceneHuin nyHKT Ha TOT).

TakoX cyfamu BCTaHOB/EHO, WO MO3MBay CTaTyC BHYTPIWHbO nepemiweHol
0Ccob6u He opopMIIANa, BiAMOBILHY JOBIAKY He OTPMMYBana, WO NO3KBayYeM He 3a-
nepeuvyeTbCa.

3rigHo HagjaHoi iHdopMmauii 3 LleHTpanbHOT 6a3u faHNX ofep»KyBayiB NeHCil
[aTolo OCTaHHbOrO HapaxyBaHHA NeHCiT no3nsavy 3HaunTbcA 04.10.2014 p.

3 nucta fonosHoro ynpasniHHA MOY B [loHeLbKill 06nacTi BCTaHOBNEHO,
L0 Mo3MBayYKa nepebyBae Ha 06Ky B ynpasniHHi MeHciliHoro doHAay YkpaiHu i
ByaboHHiBCbKOMY palioHi M. [loHeLbKa, OTpMMyBasna NeHciliHi BUniaT 3a MicLiem
baKkTMyHOro NpoXKMBaHHA Mo nuneHb 2014 poky Yepes BigAINeHHA MNOLWTOBOrO
3B’A3Ky. MicALUb OCTaHHbOrO HapaxyBaHHA NeHCIi oBTeHb 2014 pokKy.

He norogusLlumnce 3 giAamn Bignosifaya Wo[o NPUNVHEHHA HapaxyBaHHA Ta
BMMNATK i MeHCii, No3rBay 3BepHynacb A0 CyAy 3 AaHVM MO30BOM.

YxBaniolouu pilleHHA Npo 3a0BOSIEHHA MO30BHMX BUMOT Cyf NepLUOi iHCTaHLii
BVIXOZMB 3 TOTO, O 3 OrIAAY Ha Yac MPUNUHEHHA opraHom MeHcinHoro ¢oHay Bu-
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naaTn No3mMeayy NeHcii, 3a3HayeHa BigNoBigayem nigcraBa NPUNMHEHHA BUNIATU
neHcii, He 6yna nepeabayeHa YMHHVM 3aKOHOAABCTBOM, TOMY BUMaTa NeHcii Ma€e
6y TV NOHOBIEHA 3 Yacy NPUMVHEHHSA Tl BUNNATK, AKe 6yNo HENPaBOMIPHUM.

CkacoBytoun NOCTaHOBY CyAy NepLIOi iHCTaHLiT Ta yXBanioloum HOBY MpPO Bif-
MOBY B 3a[J0BOJIeHHi NO30BY, CyA anenAUiHOl iHCTaHLii BUXOAMB 3 TOro, Lo 0cobu
3 HaceNleHMX MYHKTIB, Ha TePUTOPIT AKX OpraHn AepxaBHoi BAaAn TMYacoBO
He 371iiCHIOI0Tb ab0 3iMCHIOTb He B MOBHOMY 00CA3i CBOI MOBHOBaXKEHHA, MatoTb
NpaBo Ha ofepaHHA NeHCINHWX BMUNAaT 3a YMOBU NepeMillleHHA B HaCeNleHHi
NYHKTW, Ha TePUTOPIi AKX OpraHu Aep>kaBHOI BNajwn 34iNCHIOITb CBOT MOBHO-
BaXKEHHA B MOBHOMY 06CA3i, i 3BepHEHHS 1O CTPYKTYPHOrO Nigpo3ainy micLesoi
JeprKaBHOI agMiHicTpaLii 3 MTaHb COLianbHOro 3aXMCTy Ta B3ATTA Ha 00K, WO
Mae 6y TV NiATBEPAXEHO AOBIAKOI0 NPO B3ATTA Ha 06/iK BHYTPILLHbO NepeMiLieHol
ocobu.

Mpun ubomy anenAuiHUA Cyd NOCUIaBCA Ha BUCHOBKM BepxosHoro Cyay
YKpaiHu B noctaHoBi Big 12.04.2017 p.y cnpasi N°6-51uc17.

Pa3om 3 Tm no3mBay go 6yab-AKoro opraHy lNeHcinHoro doHay YKpaiHu Ha Te-
puTOPIl, NiAKOHTPONbHIN YKpaTHCbKI BNagi, i3 3aABOI0 NPO BUMATY LWOMICAYHNX
NeHCIHMX BUMIAT He 3BepTanacs, Ha 06J1iK AIK BHYTPIiLWHbO nepemilieHa ocoba
He CcTaBana, y 38’A3Ky 3 Y/M BifCyTHI NiAgCcTaBW 419 3a40BOSIEHHA NO30BHNX BUMOT.

BopHouac cya AifoB BUCHOBKY, LLO MO3MBaY He no36asnieHnii npaBa Ha oTpu-
MaHHSA MeHCii Ha NiAKOHTPOJbHIM OpraHam epXaBHOi BNnaan YKpaiHu Teputopii
y pasi daKTy peecTpaLii Ak BHYTPILWHbO NnepemilleHol ocobu.

3 BMCHOBKaMWM Cyfly anenAuifiHOT iHCTaHLii Koneria cyaniB He NOrofXyeTbca 3
HaCTYMHUX MOTUBIB Ta NepefdayveHrx 3aKOHOM MifcTaB.

MpaBo Ha MeHCiHe 3a6e3neyYeHHnA rapaHTyeTbCa cTaTTeto 46 KoHCTuTyLiT
YKpaiHu, BiANOBiAHO 4O AKOI rpPOMafAHM MaloTb MPAaBO Ha CoLianbHUN 3aXMCT,
LLIO BKJ/IIOYAE NPABO Ha 3abe3neyeHHs iX y pasi NOBHOI, YaCcTKOBOT abo TMYacoBOT
BTPaTW NpaLe3faTHOCTI, BTPATU roAyBanbHKKa, 6e3po6iTTA 3 He3anexHuX Bif HUX
06CTaBVH, @ TAKOX Y CTapOCTi Ta B iHWWX BUNagKax, nependbayeHnx 3akoHom. Lie
NpaBo rapaHTYETbCA 3araibHOOH0B'A3KOBMM AePXKaBHWM COLlianbHIM CTpaxyBaH-
HAM 3@ pPaxyHOK CTPaXOBWX BHECKIB rPOMaAH, NiANPUEMCTB, yCTaHOB | opraHisauin,
a TaKoX OIO[KETHMX Ta IHLLNX JxKepen coLjianbHOro 3abesneyeHHs.

MpuHUMNK, 3acagm i MexaHi3mm GyHKLiIOHYBaHHA CUCTEMM 3arafibHOO60B'A3-
KOBOTO [1epXXaBHOrO MEeHCINHOro CTpaxyBaHHA, NPU3HAYEHHA, NepepaxyHKy i
BUMATK NEHCIi, HaflaHHA couianbHUX nocnyr 3 KowTis MeHcitHoro ¢oHay, wo
bopmytoTbCA 3a paxyHOK CTPaxoBUX BHECKIB pO60TOAaBL,iB, OI04XKETHUX Ta iHLLNX
IpKeper, BU3HavalTbcA 3akoHOM YKpaiHu «[1po 3aranbHO060B'A3KOBe fepKaBHe
neHciHe cTpaxyBaHHaA» Big 09.07.2003 p. N2 1058-1V (aani — 3akoH N2 1058-1V).

CratTeto 8 3akoHy N2 1058-1V nepeabaueHo NpaBo rpomagaH YKpaiHu Ha oTpu-
MaHHA NeHCINHMX BUNAT Ta CoLialbHUX NOCAYT.
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BianosigHo po ctaTtTi 47 3akoHy N2 1058-1V neHcia BunnavyeTbca womicaua
opraHisauisamu, Wo 34iNCHIoITb BUNATY | JOCTaBKY MEHCIN, y CTPOK He ni3Hiwe
25 yncna micaus, 3a AKUIN BUNTAYyEeTbCA NEHCIA, BUKMIOYHO B rpoLwoBiii dopmi
3a 3a3HayeHVMU y 3aABi MicLeM GpaKTMUYHOTO NPOXKMBAHHA NEHCIOHepPa B MeXax
YKpaiHu abo nepepaxoBYETbCA Ha BU3HaUYeHNI L€t 0cob0t0 6aHKIBCbKMIA paxyHOK
y nopAgKy, nepef6ayeHoMy 3aKOHOAaBCTBOM.

YactumHoto 1 cTatTi 49 3akoHy N2 1058-1V BM3HaueHo nepenik niagctas npunu-
HEeHHA BMUMaTU NeHCIT 3a pilleHHAM TepuTopianbHUX opraHis lNeHciHoro doHay
abo 3a piweHHAM cyny. 3a3HayeHiln B Uil cTaTTi Nepenik NigctaB NPUNUHEHHA
BUMNMATY NEHCIT € BUYEPMNHMM Ta nepefbayae MOXKMBICTb NMPUMNVHEHHSA BUNNATH
neHcil 3 iHWKX NifcTaB Nuvwe y BUNajaKax, nepen6ayeHmnx 3akoHOM.

Yka3zom lNpe3unpaeHTa YKpainm Big 14.04.2014 p. N°405/2014 BBegeHo B Aito pi-
weHHA PHBO Ykpainu Big 13.04.2014 p. «[po HeBigKnaaHi 3axoau Wwoho 6opotbou
3 TePOPUCTUYHOLO 3arpo3010 i 36eperkeHHA TepuTopianbHOI LinicHOCTI YKpaiHu» Ta
po3noyaTo NpoBefeHHA aHTUTEPOPUCTUYHOIT onepauil Ha TepuTopil JoHeubKoT
i JlyraHcbKoi obnacter.

3rigHo 3akoHy YkpaiHu «[1po TMyacoBi 3axoam Ha Nepiog NpoBeeHHsA aHTh-
TepopucTnyHoi onepadii» N2 1669-VIII (B pegakuii, YNHHIN HA MOMEHT BUHUKHEHHSA
CNipHMX NPaBOBIAHOCUH) Nepio NPOBeeHHA aHTUTEPOPUCTUYHOT onepaLii — ue
yac MiX AaTor HabpaHHA YUMHHOCTI YKa3om lNpesnaeHTa YKpaiHm «[po pilleHHA
Papau HauioHanbHoT 6e3nekm i 06opoHn YkpaiHu Big 13.04.2014 p. «[po HeBigKnagHi
3axoAu WoA0 NOoAOoSIaHHA TePOPUCTUYHOIT 3arpo3u i 36epeXkeHHA TepuTopianbHOI
uinicHocTi YKpaiHu» Big 14.04.2014 p. N2405/2014 Ta gatoto HabpaHHA YNHHOCTI
YKkazom lNpe3sungeHTa YKpaiHy Npo 3aBepLUeHHA NPOBEeAEHHA aHTUTEPOPUCTUYHOT
onepauii abo BiliCbKOBMX Ai1 Ha TepuTopil YKpaiHu.

Ha yac npynnHeHHA HapaxyBaHHA Ta BMUMIAaTX NO3MBayy NeHCii, BiANOBigHO
[0 po3nopagkeHHAa KMY Big 30.10.2014 p. N2 1053-p m. [loHeLbK 6yNno BKYeHO
[0 nepeniky HaceneHux MyHKTiB, Ha TEPUTOPIT AKUX 3[iNCHIOETbCA aHTUTEpPOPUC-
TWUYHa ornepauifa Ta OpraHu fep»aBHOI BNagu TUMYaCcOBO He 34iNCHIOTb CBOI
NMOBHOBAKEHHSA.

BkasaHe po3nopAagXeHHA BTPaTUIIO YAHHICTb Ha MigCTaBi pO3nopaAaXeHHsA
KMY Big 02.12.2015 p. N2 1275-p, AKUM 3aTBEPAKEHO Neperik HaceNleHX NyHKTIB,
Ha TepuTopii AKNX 3[iIACHIOBaNaca aHTMTePOPUCTUYHA onepaLis, y AKOMY y po3-
aini «[JJoHeubKa 06/1aCTb» TAaKOX MICTUTbCA M. [lOHeLbK, e 3apeecTpoBaHa Ta
NPOKMBAE NO31Bay.

MocTtaHoBoto MpaeniHHA HauioHanbHoro 6aHky Ykpainu (gani — HEY) Big
23.07.2014 p. N2436 Ha TepuTopii [JoHeLbKoi Ta JlyraHcbKoi obnacteil, mounHa-
toun 3 24.07.2014 p. 3anpoBafXeHO HaA3BUYANHUIN PeXNM POOOTU GAHKIBCbKOT
cmcTemu, a noctaHoBolto Bif 06.08.2014 p. N2 466 «po Npu3ynuHeHHA 3AiCHEeHHA
diHaHcoBux onepauii» HBY 30608'A3aB 6aHKM YKpaiHu, Heb6aHKIBCbKi ycTaHOBM Ta
HaLioOHaNIbHOro onepaTopa MNOLWTOBOrO 3B'A3KY, AKi € NATIXHUMM OpraHizauiamu
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BHYTPILLHbOAEPKABHUX/MiXKHAPOAHUX MAATIKHMX CMCTEM Ta/abo iX yYacHMKamu,
NPU3YyNUHUTY 34iINCHEHHA YCiX BUAiIB diHAHCOBKX onepaLilil Ha TepuTopii, AKa
He KOHTPOJIOETLCA YKPATHCbKOIO BNafoto, A0 Nepexoay panioHy/micta obnacHoro
3HauyeHHA [loHeubKoi Ta/abo JlyraHcbKoi obnacTen nig KOHTPOb YKpaiHCbKOT
Bnagu.

MocraHoBsot KMY Big 07.11.2014 p. N2 595 3atBepaxeHo TMyacoBumii nopaaokK
¢diHaHCYBaHHSA GIOIXETHUX YCTAHOB, 3[iINCHEHHS COoLia/IbHVX BUMAT HaCeNIEHHIO
Ta HafaHHA GpiHaHCOBOI MIATPUMKM OKPEMMM MiANPUEMCTBAM i opraHisauiam [o-
HeLbKoT Ta JlyraHcbKoT obnacTeil Ta 3060B'A3aHO MiHICTePCTBa, iHLWI LeHTpasnbHi
OpraHv BUKOHaBYOI BNlagu, MicLieBi Aep»KaBHi agmiHicTpaLii 3a6e3neunTu fo 1 rpya-
HA 2014 poKy NepemilleHHA BIOAXKETHUX YCTAaHOB, NiIANPUEMCTB Ta OpraHisaLii,
Lo Hanexatb Ao chepu iX ynpasniHHA, 3 HaCeNEHUX MYHKTIB, HAa TEPUTOPIT AKNX
OpraHu iep>kaBHOI Bay TUMYACOBO He 3[iNCHIOTb CBOT MOBHOBAMXeHHS (gani —
TUMYaCOBO HEKOHTPOJIbOBaHA TEPUTOPIA), B HACeNEHi NYHKTN, Ha TePUTOPIT AKKX
OpraHu fepaBHOT BNaau 34iMCHIOIOTb CBOI MOBHOBAXEHHA B MOBHOMY 06cCA3i.
MepeMmileHHs 3RINCHIOETLCSA NULLE TUX OIOAXKETHUX YCTAaHOB, NiANPUEMCTB Ta Opra-
Hi3aLil, Wo B pasi 3MiHM MicLle3HaXO[PKEHHA 3MOXKY Tb 3a0e3neynT NPOBaLKEHHSA
CBOEI AiANbHOCTI.

MpaBo Ha neHciHe 3abe3neyeHHnA 3LiNCHIOETbCA He NNLLE LWAAXOM Hapaxy-
BaHHA MeHCii, a N GaKTUYHIM OTPUMAHHAM HapaxoBaHUX CYM, LLIO HEMOXJIMIBO
6e3 BigHOBNEHHA Po60TY BaHKIBCHKOT CMCTEMY HA TEPUTOPIT HACeNEHUX MYHKTIB,
AKi He KOHTPOJIOIOTbCA YKPATHCbKOIO Bagoto.

MocTtaHoBoto KabiHeTy MiHicTpiB YkpaiHu Big 05.11.2014 p. N2637 «[po 34ii-
CHEHHA couianbHMX BMMAAT BHYTPILWHbO NepemiweHnM ocobam» BU3HAYEHO,
O NPU3HAYeHHA Ta NPOAOBXEHHA BUMNIATK YCiX BUAIB coLianbHOI JONOMOrM
Ta KOMMeHcaliin, maTepianbHoro 3abesneyeHHa, HajaHHA colianbHUX Nocnyr
3a paxyHOK KoLTiB pOHAIB 3arafibHOO60B'A3KOBOrO fepPXaBHOrO CoLianbHOro
CTpaxyBaHHA BHYTPILLUHbO NepeMmiLleHM ocobaM 34iiICHIOTbCA 3a MicLieM nepe-
6yBaHHA TaKnx 0Cib Ha 061Ky, WO NiATBEPAXKYETLCA AOBIAKOW, BUAAHOLO 3riAHO
3 MNopsagkom odbopmneHHa | BuAayi OBIAKM NPO B3ATTA Ha 06K BHYTPiWHbO
nepemilieHoi ocobu, 3aTBepaXeHM nocTaHoBoto KabiHeTy MiHicTpiB YKpaiHn
Big 01.10.2014 p. N2 509. Bunnata (NpoaoBXeHHA BUNaT) NeHCIN (LLoMicAYHOro
[OBIYHOIO rPOLLIOBOro YTPUMAHHA), IOBIYHMIX fepKaBHMX CTUNEHSIN, yCix BuaiB
couianbHOT OMOMOTM Ta KOMIMEHCaLi, MaTepianbHOro 3abe3neyeHHs (aani - co-
LianbHi BUNNaTu), Wo Npu3HaveHi 3a3HaveHnm 0cobam, 3aiiCHIOETbCS BUKITIOYHO
yepes paxyHKM Ta Mepexy yCTaHOB i NpUCTPOiB NyOniYHOro akLioHepHOro ToBa-
puctBa «[lepKaBHU olwaaHuii 6aHK YKpaiHu».

3a HaBeZleHOro MPaBOBOro perynoBaHHA, YMOBaMM NPU3HAYEHHA Ta Npo-
LOBXKEHHA BUMMATY NEHCi BHYTPILWHbO NepemMilleHM 0cobam €: 3HAXOLKEHHS
BHYTPILLUHBO MepeMmilleHnx ocib Ha 06niKy micuA nepebyBaHHSA, WO NiIATBEPAXKY-
€TbCA [OBIAKOI; HAABHICTb paxyHKY B ycTaHoBi MNAT «[lepkaBHUi oLaaHWn 6aHK».
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BopgHouac, ik 6yno BCTaHOBNEHO CyAamMu, NO3MBaY He € BHYTPILWHbO nepemi-
LLleHO 0Co0010 Ta NPOXKMBAE Ha HEMIAKOHTPOMbHIN YKpaiHCbKIl Bnagi TepuTtopil.

Posrnapatoun cnpaBy 3i cxoxumu npasosigHocnHamm (N2 243/3505/16-u)
Benwuka MNanata BepxosHoro Cyny y noctaHosi Big 20.09.2018 p. ginwna BUCHOBKY,
LLIO HEHAZIAaHHSA NO3KBaYeM, AKNI He € BHYTPILLIHbO NEPEMILLEHOI 0CO6010, JOBIAKM
Mpo B3ATTA NOro Ha 0671k AK 0cobU, AKa NepeMiLLy€eTbCA 3 TUMYACOBO OKYMNOBaHOT
TepuTtopii YKpaiHu abo parioHy nposeaeHHA ATO, He € NifCTaBoO ANA HEBUMMATY
no3mBayvy CTPaxoBuUX BUMMAT.

Y uin xe cnpaBi Benvka MNanata BepxosHoro Cyay BM3Hana Takum, Lo He Bif-
nosifgae GakTMYHMM 06CTaBMHAM CrpaBy NPaBoOBUI BUCHOBOK BepxoBHOro
Cyny YKpaiHu, BucnoBneHun y noctaHosi Big 12.04.2017 p. y cnpasi N26-51uc17,
OCKiNbKM Ha faTy il IpUIAHATTA Habpany 3aKOHHOT CMNY PilleHHA CYAiB y Cnpasi
N2 826/18826/14, AKUMN BU3HAHO HE3aKOHHMM MYHKT 2 TMMYacoBOro NopAaKy
diHaHCyBaHHA 6I0AXETHMX YCTaHOB, 3AINCHEHHA COLlianbHNX BUMAT HaCeNleHHIo
Ta HaflaHHA GiHAHCOBOT NIATPUMKIN OKpPeMMM NiANPUEMCTBAM i opraHisauiam [o-
HeLbKoi Ta JlyraHcbKoi obnacTelt, 3aTBepKeHOro NoctaHoBo KabiHeTy MiHicTpis
YKpaiHu Big 07.11.2014 p. N2 595.

TaknM UMHOM, BiACY THICTb Y NO3MBaya CTaTyCy BHYTPILLHbO NepeMileHol 0Co-
61 He MOXKe BNIMBaTY Ha peanisalito npaBa Ha NeHciliHe 3abe3neyeHHs.

Kpim TOro, BUKNOUYHUI Nepenik nigctas Ana NPUNMHEHHA BUMNIATX NEHCIn
HaBefieHo y cTaTTi 49 3akoHy YkpaiHu «[po 3aranbHoobO0B’'A3KOBE fepKaBHe
NeHCiHe CTpaxyBaHHA», HAABHICTb AKMX y CNPaBi, WO PO3rMAfaETbCA, BCTAHOB-
neHo He 6yno.

BopHouac, y noctaHosi Big 06.08.2019 p.y cnpasi N°433/172/16-a BepxosHui
Cya AifWOB NPOTUNEXHOrO BUCHOBKY, @ CaMe, L0 BPaxoBYouy, L0 MO31BayY He €
BHYTPILLHbO NepeMmiLLEHO 0COH010, MPOXKUBAE HA HEMIAKOHTPOSbHIN YKPATHCbKIl
Bflagi TepuTopii, NpaBoBi NifCTaBW ANA BU3HAHHA NPOTUNPABHOI0 6e34iAnbHOCTI
I'YN®Y B JlyraHcbKin 061acTi Woao HeBMNIaTK No3uBaYy NeHcii 3a BUCYrolo pokiB
Ta 3000B'A3aHHA BigMNoBigaya cNnaTMTL No3mBavy BCIO CyMy MeHCiT 3a nepiog 3
cepnHAa 2014 poky — BiACYTHI.

Mpwv uboMy cya BKasas, Lo No3uBay He no3baBneHnii NpaBa Ha OTPUMaHHA
neHcii Ha NiAKOHTPONbHI OpraHam AepaBHoi Bnagn YKpaiHu TepuTopii B pasi
peecTpaLii AK BHYTPIiLUHbO NepemiLieHoi ocobu.

BopHouac, 3a3HaueHe piweHHA BepxosHoro Cyay He MiCTUTb BUCHOBKIB OO0
BiCTynNy Bif paHilwe cdpopmoBaHOro BUCHOBKY Benukoi MNanaTtn BepxosHoro Cyay
y cnpaBi N22433/505/16-1, y 3B'A3KY 3 uum nepepbayeHi u. 1 cT. 346 nigctasu
ANA Nepefavi cnpasun Ha PO3rnAg nanaty BiACYTHI.

Lo cTocyeTbca MocTtaHoBM npaBniHHA MeHciliHoro oHAay YkpaiHu Bif
12.05.2015 p. N°9-1, aAKoto 3aTBepaxeHo Mepenik ynpasniHb MeHcinHoro poHay
YKpaiHu B paioHax, MicTax, paioHax y MiCTax, a TakoX 00'eaHaHNX ynpaBniHb [JoHe-
LbKoi Ta JlyraHcbKoi obnacTteid, AKi 3AiiCHI0I0Tb MOBHOBaXEHHSA 3 00CyroByBaHHsA
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CTpaxyBasibHUKIB Ha Nepiof NpoBefeHHA aHTUTEPOPUCTUYHOI onepaLlii, TO Taka
3aCTOCYBaHHIO 1O CMiPHMX MNPaBOBIAHOCKH He NignAra€, ockinbku uen MNepenik
CTOCYETbCA NMLLIE NOBHOBAXKEHb yrnpaBfiHb [eHcinHoro poHay YKpaiHum wopo
CTpaxyBaNibHUKIB, @ He 3aCTpaxoBaHuX Ocib.

PiweHHa BepxoBHoro Cyay B cnpaBi

Npo BU3HaHHA HE3aKOHHUM Ta CKaCcyBaHHA pillleHHs,
3060B’A3aHHA BUMHUTI NeBHi Ail (Mpo npu3HavyeHHA

Ta BUNAaTy AepKaBHOI ONOMOr NPy HapoAKeHHi AUTNHN)

NMOCTAHOBA

14.02.2018

cnpaBa N2591/610/16-a
nposagxeHHA N2 K/9901/12622/18

Butar
Bepxosuuin Cya BCTAHOBUB:
. IPOLIEAYPA

1. OCOBA_2 3BepHynacs fo cyay 3 N030BOM 0 YNpaB/iHHA COoLiaibHOro 3a-
XUCTY HaceneHHA CyMCbKOI MiCbKOI pafm NPO CKacyBaHHA pilleHHA YNpaBiHHA
npaui Ta couianbHOro 3axucty HaceneHHA CyMCbKOT MiCbKOT pafu Npo BigMOBY
B NMPM3HaYeHHi colianbHoi gonomoru Big 16.11.2015 Ta 3060B'A3aHHA Bignosigaya
NPM3HAYNTK COLianbHy AOMOMOTY NPW HAPOIXKEHHI ANTUHMN.

2. [o30BHi BMMOT/ MOTUBOBaHI NPOTMNPABHICTIO Aill BiANoBigaya Wwoao Bia-
MOBWV BUMIAaTUTK MNO3MBaYy CoLianbHy AOMOMOTY NPW HAPOAXKEHHI ANTUHM 3a Bif-
CYTHOCTI 3aKOHHUX NiJCTaB ANA Takol BiAMOBW.

3. MocTaHoBo0 3apiyHoro parioHHoro cyay M. Cymu Big 18.05.2016, 3anuwe-
Hoto 6e3 3MiH yxBanot XapKiBCbKOro anensauinHoro aAMiHiCTpaTUBHOrO Cyay Bif
19.07.2016, Nn030B 3a40BOJIEHO MOBHICTIO.

4.Y nopaHin KacauinHin ckapsi [lenapTtameHT coLianbHOro 3aX1CTy HaceneHHsA
CyMCbKOi MiCbKOi pafi i3 NOCMNAHHAM Ha MOPYLUEeHHA Cyfamm NepLUOoi Ta anenauin-
HOT iHCTaHLil HOpPM MaTepiasibHOro Ta NPoLecyasbHOro Npasa NPOCUB CKacyBaTh
OCKap»KyBaHi CyAOBI pilleHHA Ta MOCTAaHOBUTY HOBE, AAKMM Y 3a[10BOJIEHHI NO30BY
BiZAMOBUTN.

5. KnonotaHb npo po3rnag KacauiiHOT ckapru 3a ix yyacTio y4acHUKaMu
CrpaBu He 3asBJIEHO.

Il. AOBOAU KACALIIMHOI CKAPTU

6. Bignosigau y cBOi KacauilHi CKap3i HaronoLwye, o Aonomora npu Ha-
POIMKEHHI AUTUHM MPU3HAYAETLCA Ta BUMAYYETbCA BUKITIOYHO 33 YMOBY, AKLLO
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BigNoBiAHE 3BePHEHHSA HaZiINLWMO Bif 0CO6VM He Mi3HiLLe HiXK Yepes 12 KaneHZapHUX
MicALiB NiCNA HAPOAXKEHHA ANTUHN. Y AaHOMY BUMaAKY No3MBay y BCTAaHOBIEHUN
CTPOK i3 3BEPHEHHAM NPO NPM3HaYeHHA JONOMOr A0 BiAMNOBIAayYa He 3BepHynacs,
a BiATak BTpaTuia NpaBo Ha OTPUMAHHA 3a3Ha4yeHOol JONOMOT .

<...>

14.3ap0BONbHAOYYM MNO30BHI BUMOTM, CYA NepLUOi iHCTaHLji, 3 MO3ULjiE0 AKOro
NOroAmnBCA Cyf anenAuinHoI iHCTaHLiT, BUXOAUB 3 TOTO, L0 NO31Bay He 3MOr/a BYac-
HO HafaTu YnpaBniHHIO couianbHOro 3axmucty HaceneHHA CyMCbKoI MiCbKoi pagu
MOBHUI NaKeT JOKYMEHTIB, HEOOXigHNX ANA NPU3HAYEHHA AOMOMOrU, BHACNILOK
06CTaBuH, AKi He 3anexanu Bif ii Bosli, a TOMy il MpaBo Ha OTPUMAHHA 3a3HayeHol
Jonomoru NignAarae NOHOBAEHHIO.

<>
IV. OUIHKA Cyay
<...>

16. BignosigHo go cT. 10 3akoHy YKpaiHu «[1po geprkaBHy onomory cim'am 3
AiTbMU» [ONMOMOra NPU HapPOLXKeHHI ANTUHY 3a LM 3aKOHOM Hafla€TbCA OQHOMY
3 6aTbKiB AUTUHM (OMiKYHY), AKMI NOCTIHO NPOXMBAE Pa3oM 3 AUTUHOM.

17. 3rigHo 3i ctatTeto 11 3akoHy YKpaiHu «[1po gepxaBHy AOMOMOry CiM'Am 3
AiTbMW» foNoMora 6aTbKam NPU HAPOAKEHHI ANTUHUN NPU3HAYAETbCA Ha NiACTaBi
CBIJOLTBa MPO HAPOAKEHHA AUTUHN.

18. lonomora nNpu HapOAKeHHi AUTUHM NPU3HAYAETbCA 3@ YMOBU, AKLLO
3BEPHEHHA 3a i Mpr3HaYeHHAM HaZilLLIo He Ni3Hie ABaHaauAT! MICALIB 3 AHA
HapOMXKEHHA AUTUHMN.

19. Cygamuy nonepeaHix iHCTaHUi BCTaHOBMIEHO, WO BifNoBiAHO A0 AOBIAKM
i 09.09.2015 no3mBay B3ATa Ha 061K AK 0coba, NepemilieHa 3 TUMYaCOBO OKY-
nosaHoi Teputopii go m. Cymu.

20. 3BepTatoumchb 15.10.2015 go Bignosigava i3 3aABOK NPO HapaxyBaHHA
i BUNIaTy JOMOMOTY MPY HAPOAPKEHHI ANTMHK, NO3MBaY HaJasna CBiAOLTBO MPO Ha-
poaXeHHA AnTuHu, supaHe 01.11.2014 sigpinom gep>kaBHOI peecTpaLii akTiB
LMBINbHOTO CTaHy peecTpauinHoi cily»k6u CBEPASIOBCHKOIrO MiCbKOTO ynpaBsliHHA
tocTuLii JlyraHcbKoi obnacTi.

21.Bignosigay cyLHO 3a3HAYaE, Lo B CUITY MOMOXeHb CTaTTi 9 3akoHy YKpaiHu
«Mpo 3abe3neyeHHA Npas i cBO60A rPOMaAAH Ta NPaBOBUIA PEXMM Ha TUMYacOBO
OKYMOBaHil TepUTOPIi» 3a3HaYeHe CBIAOLTBO € HELQIICHUM i He CTBOPIOE NPaBOBUX
HacNifKiB, OCKiNbKM BUAAHe Ha TepuTopil, AKa fepaBHUMY opraHaMn YKpaiHu
TUMYaCOBO He KOHTPOSTIOETHCA.

22. 3 ornAapy Ha BMKnageHe Koneria cyanis BepxosHoro Cyay 3a3Hauae, Wwo
Ha MOMEHT NPUNHATTA CNipHOro piweHHA Big 16.11.2015 y Bignosigaya 3 ornagy
Ha NoNoXeHHs cT. 19 KoHcTuTyLii YKpaiHy He 6yno 3aKOHHUX NiAcTaB Anisa npu3Ha-
UEHHs MO31Bavy AOMOMOTY NMPY HAPOAXKEHHI ANTVHU, OCKINIbKM OCTAaHHBOIO He 6Yyo
[OJaHO [0 3aABY BCiX HEOOXIAHUX JOKYMEHTIB.
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23. TakuM YMHOM, CYAN NonepeaHix iHCTaHLin [iNLWan NOMUIKOBMX BUCHOB-
KiB LLOAO0 HAaABHOCTI NiACTaB ANA CKacyBaHHA pilleHHA YnpaBniHHA npaLi Ta coui-
anbHOro 3axucTy HaceneHHa CyMCbKOI MiCbKOT pafy Npo BiAMOBY B NMPU3HAYEHH
couianbHoi gonomoru Big 16.11.2015, a ToMmy OCKap»yBaHi CyAOBi pilleHHA Y 3a-
3HaYeHil YaCTUHI NigNAraioTb CKaCyBaHHIO.

24.Y 1ol xe Yac BepxoBHun Cy BBaxae 3a HeobXigHe 3a3HaunTy HacTyrmnHe.

25. Ak BXKe 3a3HaueHo BULLE, NO31Bay BHaCNigoK 6omoBumx Ai Ha Cxopi YKpa-
THM 3MyLeHa Byna nepeixati 3 MicLA CBOro NOCTINHOMO NPOXKUBaHHA Ao M. Cymu.

26. B mexax BctaHoBfIeHOro B cTaTTi 11 3aKoHy YkpaiHu «[1po aepkaBHy foMo-
MOTY CiM'AIM 3 AiTbMU» CTPOKY MO3M1BaY 3BepHyaca A0 BiANOBifaya 3a OTPUMAHHAM
ZAOMOMOTY NPY HAPOIOMKEHHI ANTUHWN.

27. OTprMaBLLM BIAMOBY, NO3MBay 3BepHynach A0 CyAy i3 3aABOIO NPO BCTa-
HOBJIEHHA OpPMANYHOTO daKTy.

28.05.11.2015 PiweHHAM 3apiyHoro panoHHoro cyay m. Cymu (cnpaBsa
N2 591/7251/15-u) BcTaHOBNEHO daKT HapoaxeHHs autnHn OCOBA_4 IHOOP-
MALIA_T.

29. Ha niacTagi 3a3HavyeHOro CyaoBOro pillleHHA No3rBayem OTPUMaHO CBifjO-
uTBO Npo HapoaxeHHA OCOBA_4 cepii HOMEP_1, BugaHe 24.11.2015 3apiuHum
BifAiNnom gepkaBHOI peecTpauii akTiB UMBinbHOro ctaHy CyMCbKOro mMiCcbkoro
ynpasniHHA oCTULT.

30. BignosigHo o n. 44 [MopaaKy NpM3HayYeHHsA | BUNAaTN gepKaBHoi Aomno-
MOrV CiM'AIM 3 AiTbMK, 3aTBEPLKEHOTO NOCTaHOBOW KabiHeTy MiHicTpiB YKpaiHu
Bif 27.12.2001 N2 1751, y pasi Konu [0 3aABU He [ofaHi BCi HEOOXiAHI AOKYMEHTH,
opraH coLianbHOro 3ax1cTy HaceneHHsA NOoBIAOMNAE 3aABHNKA, AKI AOKYMEHTU Ma-
t0Tb 6y T NoAaHi 4OAATKOBO. AKLLO BOHM OYAYyTb NOAAHI He Mi3Hille HiX NpPoTArom
OAHOrOo MicAUA 3 AHA ofepXaHHA 3a3HAaYeHOro NOBIJOMIIEHHSA, AHeM (MicAauem)
3BEpHEHHA 3a NPU3HAYeHHAM JOMOMOI BBaXKAETbCA AeHb (MicALb) NPUNHATTA
abo BignpaBneHHs 3asBu.

31. CBigouUTBO NPO HAPOAXKEHHA ANTUHU BUAAHE NO3MBayvy Ha NiAcTaBi Cyao-
BOrO PilleHHA NiCNA CNANBY CTPOKY, BU3HaYeHoro B NyHKTi 44 Mopagky N2 1751.

32. Mpote BepxoBHuii Cya AOXOANTb BUCHOBKY, WO GaKT OTPUMaHHA No3u-
BayeMm CBiZoUTBa NPO HaPOAXKeHHA iT AUTUHKM nuwe 24.11.2015 (NnoHag vepes pik
nicnA HAPOZXKEHHS) He 3aNeXaB Bif, BOJIi MO3MBaya Ta 3yMOBNIeHMI 06CTaBMHaMK,
AKi 06'ekTrBHO 3aBaguny OCOBA_2 oTpumaTy 3rafilaHe CBigoUTBO paHille.

33. Cyg anenAuifHoOI iHCTaHUii CNyLWHO 3a3HayuB, WO BiANOBIAHO A0 CTaTTi 3
KoHBeHLUii npo npaBa AnTUHM, paTtudikoBaHOi NnocTaHoBOW BepxoBHOi Pagn
YKpaiHcbkoi PCP Big 27.02.1991 N2 789-XIl, B ycCix AiAX WOAO AiTen, He3anexHo Bif
TOro, 3QiMICHIOIOTbCA BOHM AiePXKaBHUMM Y/ MPUBATHUMM YCTaHOBaMMU, WO 3aiima-
I0TbCA NUTAHHAMM CoLjianibHOro 3abe3neyeHHs, Cydamu, agMiHiCTPATUBHMU UK
3aKOHOAABYMMUM OpraHamMu, NepLIoYeprosa yBara NpUAINAETbCA AKHaNKpPaLLomy
3abe3neyeHHIo iHTepeciB AMTUH. [lep>kaBur-yyacHULi 3060B'A3yl0TbCA 3abe3neyn-
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T BUTUHI TaKUI 3aXUCT i NiKNyBaHHA, AKi HeoOXiAHI anA il 6narononyuus, 6epyun
[0 yBary npasa 1 060B’A3KM il 6aTbKiB, OMiKYHIB UM iHLLMX OCi6, AKi BignoBigaoTb
3a Hel 32 3aKOHOM, i 3 LIiEI0 MEeTO BXKMBAlOTb BCiX BiAMOBIAHUX 3aKOHOAABYUX i
aAMiHiCTpaTMBHIMX 3axoAiB. JepxaBu-yyacHuLi 3a6e3neyytoTb, Wob ycTaHOBY,
cny6u i opraHu, BiANoBiAanbHi 3a NiknyBaHHA NPo AiTel abo ix 3ax1cT, Bignosiga-
NI HOPMaM, BCTAHOBJIEHVIM KOMMETEHTHIMU OpraHamul, 30KPeMa, B ranysi 6esneku
I OXOPOHU 3[0POB’A Ta 3 TOUKM 30PY YNCIIEHHOCTI i MPUAATHOCTI iX MepcoHany,
a TAaKOX KOMMETEHTHOro HarnAagy.

34. Kpim TOro, BapTo 3a3HauynTy, WO JONOMOTra Npu HapPOAXeHHI AUTUHN
3a CBOEIO MPUPOAOI0 € AOMOMOIOI0 CaMill AUTUHI, a He Ti GaTbKam.

35. B paHoMmy BrnagKy HEMOXNBICTb CBOEYACHOTO 3BePHEHHA OAHNM 3 6aTb-
KiB O OpraHy, AKNN 34iNCHIOE MPU3HAaYeHHA JONOMOMN NPU HAPOLXKEHHI ANTUHM,
Npu3BOANUTb 10 MOPYLUEHHSA iHTepeciB AUTUHMN.

36. TaknM UMHOM, 6epyun A0 yBary HeOOXiAHICTb 3aXMUCTY iHTepeciB masno-
NITHBLOT AUTUHMK, BPaxoByOUMN Ty 06CTaBUHY, WO NO3MBaY BCynepey CBOIi Boni
3MyLLeHa Byna 3MiHUTV MiCLie MPOXKMBAHHA BHACNIAOK NpoBeaeHHA Ha Cxogi Ykpa-
TH1 6OMOBMX Ail (WO Mano HaCNiI4KOM HEMOXKNBICTb CBOEYACHOTO 0GOPMIIEHHS
BiANOBIAHMX AOKYMEHTIB Ta 3B€PHEHHA 32 OTPUMAHHAM AOMOMOTM), BUXOAAYN
i3 3aBAaHb afMiHiCTPaTVBHOrO CyOMMHCTBA, Koneria cypais BepxosHoro Cyay
Zifwna BUCHOBKY MPO HasiBHICTb NigcTaB A4a 3060B'A3aHHA Bignosigaya nprsHa-
untn OCOBA_2 couianbHy gonomory npu HapogxeHHi gutnHn OCOBA_4.

<...>

PiweHHa Benukoi Manatn BepxosHoro Cyay B uunBinbHii

cnpasi 3a no3oBom ¢i3nUyHOI 0co6M A0 BigAiNneHHA BUKOHaBUYOT
Aunpekuii QoHay colianbHOro cTpaxyBaHHA Bif HeWwacHNX
BUNaAaKiB Ha BUPO6GHULTBI i npodeciinHnX 3axBoploBaHb YKpaiHW
y KaniniHcbkomy parioHi m. lopniBku [loHelbKoi o6nacTi

Npo CTArHeHHA HeBUMN1IayeHoi Of4HOpPa30Boi JONOMOrM

Ta WOMiCAYHUX CTPAaXoBUX BUNAaT

NMOCTAHOBA

20 BepecHA 2018 poky
Cnpasa N°243/3505/16-1
MpoBagxeHHa N2 14-2711c18

Butar
Benuka MNanara BepxosHoro Cyay BCTAHOBWJIA:

Y KkBiTHi 2016 poky OCOBA_3 3BepHyBCA [0 Cyay 3 yKa3aHUM N030BOM, 06-
I'PYHTOBYIOUM CBOT BUMOTM TUM, LLO BiH 6araTo poKiB NpaLoBaB Ha NignpremMcTBax
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BYTifIbHOI NPOMMCIOBOCTI YKpaiHu, y TOMy unchi Ha waxTi im. A. |. Tarnosoro [ep-
XaBHoro nignpuemctea «Aptemyrinna» (gani — AN «AptemByrinna») pob6ouum
nia3emHoi WwaxTHoi npodecii 3 noBHMM pobounm aHem nig 3emnero. Moro npaus
TPVBaNUin Yac BiAbyBanacs B WKIAIMBUX YMOBaX. 26 YepBHA 2014 poKy TpanuBecs
HelacHWI BUNafoK, NOB'A3aHUN 3 BUPOOHMLTBOM: BiH OTpUMaB TPyAOBe Kani-
uTBO (TpaBmy Horu). Po6oTopaBeLb NPOBIB PO3CAiAyBaHHA, CKNaB Ta BULAB aKT
3a ¢opmoto H-1 npo HewacHnin BUNagoK, NoB's3aHunin 3 BUpo6bHuuTBoM. Micns
NPOXOMXEHHA NO3UBAYEM CTaLliOHapPHOro 1 ambynaTopHOro NikyBaHHA Ta 06-
CTEXXEHHSA B MeANYHUX YyCTaHOBAX, BiH Yy 2014 poui 6yB HanpasneHni ansa ornagy
0 Mepuko-couianbHoi ekcnepTHOI Komicii (gani — MCEK).

Y 3B'A3Ky 3i BCTaHOBNIEHHAM CTiliKOT BTpaTh npodeciiiHoi npaue3faTHOCTI Bia-
nogifayem Npr3HayeHo OHOPa30BY AOMOMOTY B CyMi 5 cepefiHiX 3apnaT Ha Yac
HaCTaHHA MpaBa NoTepPMiNoro Ha CTPaxoBy BMMNAATY 3riAHO 3 MyHKTOM 3.5.1 Mopaaky
NPU3HayYeHHA, NnepepaxyBaHHA Ta NPOBeAeHHA CTPAXOBUX BUMNAT, 3aTBEPAKEHOMO
nocrtaHoBoto npasniHHA GoHgy Bif 27 KBiTHA 2007 poky N2 24.

Y 38'A3Ky 3 60/I0BMMY AiAMU Ta TOYaTKOM aHTUTEPOPUCTUYHOT onepadii (aani -
ATO) BKa3aHy 04HOpPa30BYy AOMOMOTY i LOMICAYHY CTPaxoBy BMMNaTy Bignosigay
oMy He BMNNaTyB. TakKMM YMHOM, BifnoBigay rpy6o nopyLums NOro 3aKOHHI KOH-
CTUTYLiNHI NpaBa y chepi colianbHOro CTpaxyBaHHs, AIKi He MOXYTb OyTI 3BYKEeHi
iHLIMMK 3aKOHaMK abo Mif3aKOHHVMM aKTaMu.

Mpocue cTarHyTh 3 BigAineHHA OoHpy y KaniHiHCbKoMy paiioHi M. fopniBkn
[loHeLbKOi 06nacTi Ha CBO KOPUCTb CYMy HEBUMIaYeHOT OHOPa30BOI JONOMOTM
y po3mipi 40 000 rpH, cyMy 3a60proBaHOCTI 3i LLOMICAYHUX CTPAXOBUX BUMAT
3a 12 micauis i3 13 >koBTHA 2014 poKy no 13 )oBTHA 2015 poky y po3mipi 4 800 rpH,
a BCboro — 44 800 rpH.

Bignosigay npocuB BiAMOBMWTY B 33[10BOJIEHHI NO30BY B MOBHOMY 00CA3i Ta
Ha 0Or'pyHTYBaHHA CBOIX 3arnepeyeHb NPOTY NO30BY MOCKNIABCA Ha Te, L0 Y 3B'A3KY
3 npoBeaeHHAM ATO Ha TepuTopii M. fopniBKY, BUKOHaBYot0 anpekuicto QoHay
6ynun po3pobreHi 3axoau, BifNOBIAHO [0 AKUX YCi NOTepnini Ha BUPOOGHULTBI Ma-
I0Tb MPaBO OTPUMYBATU CTPAXOBi BUMMATV Ha HEOKYMOBAHI TepuTopii 3a MicLiem
TMYacoBoro nepebysaHHs. BignosigHo fo noctaHoBM KabiHeTy MiHicTpis YkpaiHn
(mani— KMY) Big 01 »oBTHA 2014 poky N2 509 «[1po 0611iK BHYTPILLIHBO NepemilLeHnx
0Ci6» PpaKTMUHE NPOXMBAHHA NOTepNiNMX NOTPiIOHO 3acBiguyBaTn AOBIAgKOIO. No-
31BaY He € TIMYaCOBO MNepeMilLeHO 0Cco00t0, OCKINbKM BiH HE HafaB BigMNoBiAHOI
[OBIAKYM NPO B3ATTA Ha 067iK 0cobM, AKa TUMUYACOBO NepPeMilLlyETbCA 3 TIMYaCOBO
OKymnoBaHoi TepuTopii YKpaiHu abo painoHy npoBeaeHHsA ATO.

PiweHHam CnoB’AHCbKOro MicbKpaloHHOro cyay JlJoHeubKoi obnacTi Big
14 uepBHA 2016 poky no3zos OCOBA_3 3agoBoneHo YacTkoBo. CTArHyTo 3 Biadi-
neHHa OoHay y KaniHiHcbkomy paioHi m. fopniekm [JoHeLbKoT 06nacTi Ha KOpUCTb
OCOBA_3 3aboproBaHicTb 3a HeBUMIAaYeHy O4HOPa30BY AOMOMOrY B PO3MIpi
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34 575,82 rpH, 3a60proBaHicTb 3a WOMICAYHUMM CTPAaXOBUMM BUMNIaTaMM 3a nepiog,
i3 13 )0BTHA 2014 poky no 13 )oBTHA 2015 poky y cymi 4 590,59 rpH, a BCbOro —
39 166,41 rpH. Y 3af0BOMIEHHI iHLLOT YaCTUHM MO30BHWX BUMOT BifMOBJIEHO.

YxBanoto AnensuinHoro cygy [JoHeubkoi obnacTiBig 11 cepnHa 2016 poky ane-
nAuinAHy ckapry BipgineHHAa ®oHpy y KaniHiHcbkomy parioHi m. fopniBku [JoHeubKoT
obnacTi BigxuneHo, piweHHa CNoB'AHCbKOro MicbKpaloHHoro cyay floHeubKoi
obnacrTi Bif 14 yepBHA 2016 PoKy 3anuLLeHO 6e3 3MiH.

CyposBi pilleHHA nepLuoi 1 anenAuinHol iHCTaHLil MOTUBOBAHO TUM, LLO He-
HaflaHHA No3MBayYeM, AKNI HE € BHYTPILWHbO NepemMileHo 0co60t0, JOBIAKN
Npo B3ATTA NOro Ha 06MiK AK 0cobu, AKa NepemilLlyeTbCA 3 TMMYACOBO OKYNOBaHOI
TepuTopii YKpaiHu abo paioHy nposefeHHs ATO, He € NifCTaBOO ANA HEBUNNATY
nosmeayvy CTpaxoBux Bunnart. locnnaHHA NpefcTaBHMKa Bignosigaya Ha Te, Wo
no3mBay He 3BepTaBCA A0 BignoBigaya Woao NPOAOBXKEHHA CTPAXOBUX BUMIAT
Ta BMMNIAaT! 3a60ProBaHOCTI, He € NiACTaBOO /15 BiAMOBY B 3aJOBOJIEHHI MO30BY.
BignoBinau B13Ha€e HaABHICTb Y HbOTrO 3a60ProBaHOCTI Nepeq No3vBaYem 3a LLoMi-
CAYHUMM CTPAXOBMMU BUMNNaTamn y cymi 4 590,59 rpH Ta 3a6oproBaHoCTi ogHOpa-
30BOI CyMM CTPaxXoBOi BUMNaT y po3Mipi 34 575,82 rpH. Peanisauis ocoboto npasa,
AKe NoB’A3aHe 3 OTPMMaHHAM OloXKETHUX KOLWTIB i 6a3yeTbCA Ha cnewianbHMX
Ta YMHHMX Ha YacC BUHWKHEHHA CNipHUX NPaBOBiAHOCUH HOPMATMBHO-NPaBOBMX
aKTax HaLioHanbHOro 3aKOHOABCTBA, He MOXe OyTU NOoCTaB/IeHa B 3aNeXHICTb
Bifl 6I0XKETHMX aCUTHYBaHb.

Y BepecHi 2016 poky BigaineHHa QoHpay y KaniHiHcbkomy paioHi M. fopniskm
[loHeLbKoT 0651acTi 3BepHYNOCS 3 KacaLifHOK CKaprot, B AKilA, MOCUIAlouMCh Ha He-
npaBwbHe 3aCTOCYBaHHA CyAamy HOPM MaTepiasibHOro Npasa Ta NopyLIEeHHA HOPM
npoLiecyasnbHOro npasa, MPOCUIO CKacyBaTy PilLeHHA CyAiB NonepeaHix iHCTaHLin
Ta yXBaNNTX HOBE PillIeHHA NPO BiAMOBY B 3aJ0BO/IEHHI NMO30BY.

[oBoawu, HaBeAeHi B KacaLillHin ckap3si

KacauiiHy ckapry MOTUBOBaHO TVM, LLIO BUCHOBKM CYAiB He BiANoBigatoTb dpak-
TUYHMM 06CTaBMHaAM CNPaBK, a@ TaKOX LLO CYAN HENPaBWIbHO 3aCTOCYBaNN HOPMM
MaTepianbHOro npaea Ta NOPYLUMAN HOPMU NpoLecyanbHOro npaea. 30Kpema,
CyAM He BpaxyBasu, WO yci noTepnini Ha BUPOOHULTBI MaloTb MPaBO OTPUMYBaTK
CTPaxoBi BUMMaTK Ha He OKYNOBaHil TepuTopii 3a MicLiem TMyYacoBoro nepeby-
BaHH#, @ MO3MBaY HaNIEXMTb A0 OCib, AKi O TenepillHbOro Yacy He nepecenununca
Ta NPOAOBXKYIOTb NMPOXKMBATX 38 CBOIM MOCTIMHMM MiCLLeM NPOXKUBAHHA Ha Tepu-
TOPpii, AKa He KOHTPOMIOETLCA OpraHamMmm Aep>KaBHOT Bnaau, TO6TO He Mae cTaTycy
BHYTPILLIHbO NepeMileHol 0cobu. Takox BUMNIaTa 3abOpProBaHOCTI 3i CTPAXOBUX
BUMNNAT NOKNAfEHa Ha Te BigAiNieHHA, Ae NOTePNiNvi 3apeeCcTPoBaHU AK TUMYa-
COBO NepeMmilLeHniA NPK HanN1caHHi 3adaBm NPO BUMIATy 3a60pProBaHOCTi 40 BiaAi-
NEHHSA, Aie Ha TenepiLLHil Yac OTPUMYE CTPAxXOBi BUMNATK, Ta BigNOBIAHO 4O AOBIAKM
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Npo HaABHICTb 3ab0proBaHOCTI Bif BifAiNeHHA, ie NOTepPnifni paHille oTpMMyBaB
cTpaxoB.i Bunnatu. Kpim Toro, paxyHku siagineHHa QoHpay He diHaHCYOTbCA, TOMY
BMKOHAHHA PilUeHHA CyAYy € HEMOXINBUM.

YxBanoto Buworo cneuianizoBaHoro cyay YkpaiHu 3 po3rnagy UMBiNbHUX i
KpUMiHanbHKX cnpas Bifi 26 X0BTHA 2016 POKyY BiAKPUTO KacaLliiHe NPOBafXeHHsA
y crpasi, a yxsasnoto Bifi 15 6epesHa 2017 poky crnpasy NpU3Ha4yeHo JO CyA0BOro
posrnagy.

15 rpynHa 2017 poKy po3noyvaB po6oTy BepxosHuin Cya i Habpas YMHHOCTI
3aKkoH YkpaiHu Bif 03 )oBTHA 2017 poky N2 2147-VIII «[po BHeceHHA 3MiH o [oc-
noJapcbKoro npolecyanbHOro Koaekcy Ykpainu, LinsinbHoro npouecyanbHoro
Kogekcy YkpaiHu, Kogekcy agMiHICTpaTMBHOrNO CyfOUYMHCTBA YKpaiHy Ta iHWNX
3aKoHoAaBuMX aKTiB» (fani — 3akoH N2 2147-VIII), akum LinsinbHMIN npouecyanbHui
Kopekc Ykpainum (gani — LMK Ykpainn) BuknageHo B HOBIM pegakLil.

3rigHo i3 yacTrHoto TpeTboto cTaTTi 3 LMK Ykpaitu B pepakuii 3akoHy N2 2147-VIII
NPOBaAKEHHA B LMBINIbHNX CNpaBax 3QiNCHIOETLCA BIAMOBIAHO A0 3aKOHIB, YNHHNX
Ha Yac BUMHEHHA OKpeMuX npoLuecyanbHUX Ail, po3rnaay i BUpilLeHHA CnpasBu.

01 notoro 2018 poky cnpaBy nepepaHo Ao BepxosHoro Cygy.

YxBanoto BepxoBHoro Cyny y cknagi konerii cygais ipyroi cyaoBoi nanatu
KacauinHoro uusinbHoro cyay Big 06 yepsHA 2018 poKy cnpaBy nepefaHo Ha pos-
rnag Benukoi MNanatn BepxosHoro Cyay 3 noCMnaHHAM Ha NignyHKT 7 NyHKTY 1
posgainy Xlll «MMepexigHi nonoxeHHaA» LINK YkpaiHu, BignosiaHO A0 AKOro CyA, AKNN
po3rnagae cnpasy B KacauillHOMy nopAnKy y cknagi konerii cynnis abo nanatm
(06’egHaHOl NanaTtn), Nnepepae cnpay Ha po3rnsag Benvkoi MNanaty BepxoBHoro
Cyay, AKLo Taka Koneris abo nanata (06’eaHaHa nanarta) BBaXae 3a HeobXigHe
BiACTYNWTY BiJ BUCHOBKY LLOAO 3aCTOCYBaHHA HOPMU NpaBa y NofibHNX npaso-
BilHOCMHaX, BUKNTaAEeHOro B paHille yxBaneHoMy piweHHi BepxosHoro Cyay
YKpaiHu.

MocTanoBnAYM yxBasy Npo nepepayvy cnpasu Ha po3rnag Benvkoi Manatu
BepxosHoro Cygy, koneris cyagis Jpyroi cygosoi nanatu KacauiilHoro uyBinbHoro
cyny KepyBanacs TUM, LLO € NiACTaBy AN BiACTYNY Bif BUCHOBKY OO 3aCTOCYBaH-
HA HOPMW NpaBa y NofibHMX NPaBOBIAHOCUHAX, BUK/IAAEHOTO B paHille yxBaneHil
nocrtaHoBi BepxosHoro Cyay YkpaiHu Big 12 KBiTHA 2017 poKy y cnpasi N°6-51uc17.

YxBanoto Benukoi lManatn BepxosHoro Cyay Big 25 yepBHsa 2018 poKy cripaBy
NPUAHATO ANS NPOLOBXEHHA PO3rNAgy.

Mo3uuia Benukoi ManaTtn BepxosHoro Cyay

Benuka Manata BepxosHoro Cygy, 3aciyxaBLiv AONOBigb Cyadi, nepesipysLn
HaBefeHi B KacauilHiln ckap3i 4JOBOAM Ta MaTepianu cnpasu, BBaXKaeE, WO KacaLin-
Ha cKapra nignarae 3anviueHHio 6e3 3aJ0BOJIeHHs, a CYAOBi pilleHHA — 6e3 3MiH,
npu UbOMY TaKOX BBaXKa€ 3a HeobXifiHe BiACTyNWTA Bif BUCHOBKY LLOAO 3aCTO-
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CyBaHHA HOPMU MpaBa y NoAiIGHNX NPaBOBIAHOCKHAX, BUK/IAAEeHOMY B paHille
yxBaJieHoOMy CyjoBOMy pileHHi BepxosHoro Cyay YKpaiHu.

Cyaun yctaHoBUNK, Wo 26 yepBHA 2014 poky 3 OCOBA_3 nig yac BUKOHaHHSA
TPYAOBMX 060OB'A3KIB CTaBCA HeLaCHWIA BUNAAOK, O NiATBEPAXKYETbCA akToM N2 6
NpO HelacHWi BUMAZOoK, MOB'A3aHWN i3 BUpobHMUTBOM (bopma H-1), AKnia 3aTBep-
IKEeHWI B. 0. ANPeKTopa CTPYKTYPHOro nigpo3ainy — waxtu im. K. A. Pymanuesa M1
«ApTemByrinna». Liei GaKT HiKUM He OCMOPIOETLCSA, AIK | KT NPO HELLLACHUI BUMAAOK,
NoB’s3aHNi i3 BUPOOHNLTBOM.

BucHoskom MCEK Big, 13 x0BTHA 2014 poky OCOBA _3 3a HellacHM BUNaAKOM,
AKUN cTaBcA 26 YepBHA 2014 poKy, BnepLue BCTAHOBNEHO CTiliKy BTpaTy npode-
CiHOI Npaue3aaTHOCTI — 5% Ha cTpoK Ao 13 0BTHA 2015 poKYy, Lo NigTBEpAXKEeHO
posigkoto MCEK cepii AAA N2 136072.

Y 38'A3Ky 3 yTpaToto npodeciiHoi npavue3aatHocTi BigaineHHa QoHpy y KaniHiH-
CbKoMy paioHi M. fopnisku [loHeLbKkoT ob6nacTi npusHaueHo OCOBA _3 WwomicayHi
CTPaxoBi BMNNATV BTpayeHoro 3apobiTky Ha cTpok Ao 13 oBTHA 2015 poky.

(QaKT HapaxyBaHHA CTPAaxXOBUX BUMMAT NiATBEPAXKYETbCA AOBIAKOIO BiadiNeHH:A
®onay y KaniHiHcbkomy paiioHi m. fopnisku [JoHeubKoi o6nacTi, 3rigHo 3 AKOI0
pO3Mmip HapaxoBaHMX CyMm 3a nepioA 3 01 )oBTHA No rpyaeHb 2014 poky cknagae
35 526,81 rpH, a3anepiof 301 ciuHA no »koBTeHb 2015 poKy — 3 639,60 rpH (a. c. 26).

CrpaxoBi BMniaTy no3mnsady npunuHeHo 3 01 nuctonaga 2015 poky y 3B'A3Ky
i3 3aKiHUeHHAM CTPOKY, Ha AKMI BOHW 6yNn NPU3HaYeHi.

3rigHo 3 nosigkoto BigaineHHa QoHgy y KaniHiHcbkoMy paiioHi m. fopnisku [Jo-
HeLbKoi 06nacTi 3a60proBaHicTb Nepes no3rBayem 3i CTPAxoBuUX BUMMAT 3 13 KoB-
THA 2014 poKy cknagae 34 575,82 rpH 0OgHOPa3oBOi CyMy CTPaxoBOi BMMIaTK Ta
4 590,59 rpH LOMICAYHOI CyMM CTPaxoBOI BUMNATW.

Mig yac po3rnagy cnpasu NpefcTaBHYIK BignoBigaya BM3HaB, WO No3nBay
[0 TenepilHbOro yacy nepebyBac Ha 06niKy y BifaineHHa oAy y KaniHiHcbkomy
palioHi m. fopniBku [JoHeLbKoi 0651acTi. Po3mip LWomicAYHUX CTpaxoBUX BUMaT,
Npr3HaYeHNX Ha CTPOK i3 13 )oBTHA 2014 poky Ao 13 »oBTHA 2015 poKy, CTaHO-
BUTb 363,96 I'pH, @ PO3Mip OJHOPA30BOI CTPax0oBOi BUMNATV CKnagae 34 575,82 rpH.

TakoXX BU3HaB HasiBHICTb 3a00ProBaHOCTI B yKazaHOMY pO3Mipi. 3a3HauuB, Lo
B nepiof i3 13 xoBTHA 2014 poKy No 13 »0BTHA 2015 poKy nocTtaHOBa NPo NpUnNu-
HEeHHA No3MBayvy CTPaxoBMX BUMMAT He Bugasanaca. CTpaxosi BUMaTy no3nsavy 3
13 0BTHA 2014 pOKy He 3[iICHIOI0TbCA Yepes NPoBeAeHHA Ha TepuTopii loHeLbKoT
obnacTi, y Tomy umncni m. fopnisku, ATO, y 3B8'A3KYy 3 UMM YnpasniHHA JepxaBHoT
Ka3HauencbKol cnyx6m YkpaiHn y m. fopnisui (zani — AKC Ykpainu, YOKC YkpaiHn
y M. fopniBui BignosigHo) i3 nunHa 2014 poky BigKknoueHo Bif iHbopMmaLiiHo-
KoMyHiKaLiHoi cuctemn IKC YKpaiHu, paxyHku BigaineHHa ®oHpy 3abnokoBaHi
i BUKOHaBua anpekuia QoHay NnpoBoanTb GiHaHCYBaHHA BMAATKIB Ha paxyHKU
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e TUX BigAineHb BUKOHAaBYOI AnpeKLii, AKi po3TalloBaHi Ha TepuTopii, AKa
KOHTPOJIIOETbCA OpraHaMn geprkaBHoi Bnagu. MNicna nepemilleHHA BiggineHHA
®oHay y KaniHiHcbkomy palioHi M. fopniBku [JoHeLbKoi obnacTi y nuctonagi
2014 poKy Ha KOHTPONIbOBaHY TepUTOPItO — [0 M. CNIOB’AHCbKa — Ta NepepeecTpaii
MiCLie3HaXOPKEHHSA BigaineHHA npubyTkoBun paxyHok [KC YkpaiHu BigaineHHo
He BiKpWTWIA, GiHAaHCYBaHHSA BUAATKIB 3 6logkeTy QoHAY (MOTOYHOrO CTPAXoBOro
paxyHKy) He nepef6ayaeTbCs.

Cyan yCcTaHOBMW, WO HapaxyBaHHA CTPaxOBUX BUMNAT MO3UBavy y nepioa
i3 13 0BTHA 2014 poky no 13 »KoBTHA 2015 poKy He NPUNUHANNCA, BigNOBIgay
BM3HAE HaABHICTb Y HbOro 3a6oproBaHOCTi Nepef No3rBayem 3a WOMICAYHUMN
CTpaxoBmmMu Bunnatamm y cymi 4 590,59 rpH Ta ogHOpa30BoOI CTPaxoBOl BUNIaTn
y po3mipi 34 575,82 rpH.

HapaxyBaHHA Ta NpoBefieHHA CTPaxXOBMX BUMNAT YPEryibOBaHO Y AEKiNbKOX
HOPMAaTUBHMX aKTax:

1) cTatTi 46 KoHcTuTyuii YKpaiHu, BignoBigHO 10 AKOI rpOMagAaHM MaloTb NPaBo
Ha coLjianbHWIA 3aX1CT, L0 BK/IOYAE NPABO Ha 3abe3neyeHHs iX y pasi NOBHOI, YacT-
KOBOT ab0 TMMYaCOBOI BTpaTy NpavLe3faTHOCTI, BTpaTy roflyBasnbHIMKa, 6e3pobiTTa
3 He3aNeXHUX Bif HMX 0OCTaBMH, @ TAKOX Y CTapOCTi Ta B iHLLNX BUMNafKax, nepea-
6aueHux 3aKoHOM. Lle NpaBo rapaHTyeTbCA 3arafibHOOOOB'A3KOBYIM [1epPXKaBHUM
couianbHMM CTpaxyBaHHAM 3a paxyHOK CTPaxOBUX BHECKIB rpOMagaAH, nignpu-
€MCTB, YCTaHOB | OpraHisaLiii, a TakoX 610[XKeTHMX Ta IHLUNX AxKepen couiabHOro
3abe3neyveHHs;

2) ctatTi 173 KopeKcy 3akoHiB npo npauto YKpaiHu (gani — K3nll Ykpainn), Big-
NOBIAHO [0 AKOT LWKOZa, 3anofifHa NpaLiBHMKaM KaniLuTBOM abo iHLIMM YLIKOAMXEeH-
HAM 340POB'AA, MOB'A3aHVIM 3 BUKOHaHHAM TPYA0BUX 060B'A3KIB, BiALLKOAOBYETbCA
y BCTAaHOB/IEHOMY 3aKOHO[JaBCTBOM MOPAAQKY;

3) 3akoHi YkpaiHu Bifg 23 BepecHA 1999 poky N2 1105-XIV «[Mpo 3aranbHo-
o60B’A3KOBe ep)KaBHe coliafbHe CTpaxyBaHHA Bifl HelWacHOro BunagKy
Ha BUPOOHMLTBI Ta NpodeciiHOro 3aXxBOPOBaHHSA, AKi CMPUYNHUAN BTPATY
npauesgaTHocTi» (gani — 3akoH N2 1105-XIV), aknn i3 01 ciuHa 2015 poky gie
B pepakuii 3akoHy Ykpainu Bif 28 rpyaHa 2014 poky N2 77-VIIl Ta mae Ha3By
«[Mpo 3aranbHOO60B'A3KOBE fepKaBHe coliafibHe CTpaxyBaHHA», AKUI BU-
3HauaB BignNoBiAHO Ao KoHCTUTYLiT YKpaiHn Ta OCHOB 3aKOHOAABCTBA YKpaiHu
npo 3arasbHOOO0B'A3KOBE AieprKaBHe coLliasibHe CTPaxyBaHHA CTAHOM Ha MOMEHT
BUHWKHEHHA CMiPHMX NPaBOBIAHOCUH NPaBOBY OCHOBY, EKOHOMIYHUI MeXaHi3M
Ta opraHisauiiHy CTPYKTypY 3arajibHOO60B'A3KOBOIO EPKAaBHOIO COLiabHOrO
CTpaxyBaHHA FPOMaAAH Bifl HELLACHOTO BMNaAKy Ha BUPOOHMLTBI Ta npodeciii-
HOroO 3aXBOpPIOBaHHA, AKi NPU3BENY A0 BTPaTU Npaue3gaTtHOCTi abo 3arnbeni
3aCTpaxoBaHWX HAa BUPOOHULTBI.
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BignoBigHO [0 MiANYHKTY «B» MNYHKTY 1 YacTuHW nepLoi cTaTTi 21 3akoHy
N2 1105-XIV (y pepakuii, Aka fiana Ha YaC BUHUKHEHHA CNipHMX NPaBOBiAHO-
CUH, To6T0 0 01 ciuHA 2015 poKy) y pasi HacTaHHA cTpaxoBoro Bunagky Mo
3000B'A3aHMI Y BCTAHOBIEHOMY 3aKOHOAABCTBOM MOPAAKY CBOEYACHO Ta B MOBHO-
My 06CA3i BifiLLKOAOBYBaTU LLKOAY, 3amnofiAHy NpaLiBHUKOBI BHACNIAOK YLLKOAMEH-
HA NOro 340POB’AA, BUMJAuyloumn MOMy, 30KpeMa, LOMICALA rPOLLIOBY CYMy B pasi
YaCTKOBOI UM MOBHOI BTPATV NpaLe3aaTHOCTI, L0 KOMMEHCYE BifNoBiAHY YaCTUHY
BTpayeHoro 3apobiTKy noTepninoro.

3rigHo 3i cTtatTeto 28 3akoHy N2 1105-XIV rpoLuosi cymu, AKi BigNOBIAHO A0 CTaT-
Ti 21 uboro 3akoHy ®oHpA BMNaUye 3acTpaxoBaHOMy U ocobam, AKi MaloTb Ha Lie
npaBo, y pa3i HaCTaHHA CTPaXOBOro BMMNaAKy, € CTPaX0BUMU BMMNIaTaMU. 3a3HaueHi
rPOLLIOBi CyMV CKNTaAaloTbCsA, 30KPEMA, i3 CTPaxoBOI BUMMATV BTPAYE€HOro 3apobiTKy
(@60 BiAMOBIAHOI MOr0 YaCTUHWM) 3aNIEXKHO Bifj CTYMeHs BTPATU NOTEPMiNMM Npo-
decirnHoi npaue3aaTHOCTI.

CratTeto 40 3akoHy N2 1105-X1V (y pegakuii go 01 ciuHa 2015 poky) nepegba-
YeHO, L0 CTPaXOBi BUMNaTV NOTePnifioMy MPOBaAATbLCA LWOMICAYHO B YCTAHOBJIEH
®oHpoM fHi Ha nigcTaBi nocTaHoBM Liboro oHay abo pileHHA cyay 3 [HA BTPaTK
npave3faTHOCTI BHAaCNiAOK HeLacHoro BMnagKy abo 3 faTv BCTaHOBNEHHA Npo-
decinHoro 3axsoptoBaHHA. CTpaxoBi BUMMAaTU NPOBafAATLCA MPOTATOM CTPOKY,
Ha AKWI BCTAHOBJIEHO BTPATy NpaLe3faTHOCTI y 3B'A3KY i3 CTPaxoBUM BUMAAKOM.
CTpaxoBi BUNiaTyi NpoBafATbCA NPOTArOM CTPOKY, BcTaHoBneHoro MCEK a6o JIKK.

301 ciuHA 2015 poKy 3a3HayeHi HOPMK BCTAHOBJIEHi YaCcTMHaMM NepLUoto,
n’ATolo Ta wocToto cTaTTi 47 3akoHy N2 1105-X1V (y pefakuii 3akoHy YKpaiHu Big
28 rpyaHA 2014 poky N2 77-VIII).

Y cTatTi 27 3aKkoHy YKpaiHu Bif 14 ciuHA 1998 poky N2 16/98-BP «OcHoBM 3aKo-
HopaBCTBa YKpaiHM Npo 3araibHOOO0B'A3KOBE AepKaBHe CoLlianbHe CTPaxyBaHH»
(mani—3akoH N2 16/98-BP) nepenbayeHo nigctaBu NPUNYHEHHSA CTPAXOBUX BUMNAT:

a) AKLLO BUMNATX NPM3HaYeHo Ha NiACcTaBi LOKYMEHTIB, L0 MICTATb HENPaBAUBI
BiZlOMOCTi;

6) AKLLO CTPaxXOBUIA BUNAAOK CTaBCA BHACNIAOK Ail 0cobu, 3a AKy HacTa€e Kpu-
MiHasibHa BiANOBiAaNbHICTb;

B) AKLLO CTPaXOBUIA BUMNALOK CTaBCA BHACNIAOK YMUCHOI Aiii ocobu;

r) BHaCNifOK HEBMIKOHAHHA 3aCTpaxoBaHOK 0CO60t CBOiX 0O0B'A3KIB LWOA0
3arafibHOO60B'I3KOBOrO JEPKABHOIO COLliaNibHOrO CTPaxyBaHHS;

[) B iHLWIMX BUNafKax, nependbayeHnx 3akoHamu.

Kpim Toro, y ctatTi 38 3akoHy N2 1105-XIV nepenb6ayeHo Brnaaky NpunuHeHHA
CTPaxoBMX BUMAT i HAAAHHA coulianbHUX MNOCNYT:

1) Ha BeCb Yac NPOXKMBaHHA NOTEPMINOro 3a KOPAOHOM, AIKLLO iHLIe He nepef-
6aueHo MiXKHapPOLHUM JOrOBOPOM YKpaiHu, 3rofa Ha 060B’A3KOBICTb IKOTO HafaHa
BepxosHoto Papoto YKpaiHu;
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2) Ha BeCb Yac, MPOTArOM AKOro NoTepninuni nepebyBac Ha fepKaBHOMY yTpu-
MaHHi, 32 YMOBW, LLIO YaCcTKa BUMNNaTW, AKa NepeBuLLYE BapTiCTb TAKOTrO yTPUMaHHSA,
HaJaeTbcsA ocobam, AKi nepebyBaloTb Ha YTPYMAHHI NOTEPMiNoro;

3) AKLWO 3’'ACYyBanocs, Wo BUMIATX NPU3HAYeHo Ha MifCcTaBi 4OKYMEHTIB, AKi
MiCTATb HenpaBauBi BigomocTi. Cyma BATPAT Ha CTPaxoBi BMMNaTK, OTPMMaHi 3a-
CTPaxoBaHUM, CTAFYETbCA B CYAOBOMY NOPAAKY;

4) AKLWWO CTPaxoBWi BUNAJOK HacTaB BHaCiAOK HABMMUCHOIO Hamipy 3ano-
AisHHA cobi TpaBMu;

5) AKLWo noTepninuii yxunaetbca Bif MeanyHoi um npodecinHoi peabinitayii
ab0 He BMKOHYE NpaBws1, NOB'A3aHNX 3 YCTAHOBMIEHHAM U/ Nepernagom o6cTaBuH
CTPaxoBOro BNagKy, abo nopyLuye npasuna noBediHKN Ta BCTAaHOBIEHWI 1A HbO-
ro PeXKuMm, Lo NepeLlKOXKa€E OAYKaHHIO;

6) B iHLWNX BUMafKax, nepesdbayeHrx 3aKoHOAaBCTBOM.

3a nonoxeHHAMM NyHKTY 3 po3giny VIl «[pukiHueBi Ta nepexiaHi NonoXeHHA»
3akoHy N2 1105-XIV (y pepakuii Big 28 rpyaHa 2014 poky N2 77-VIII) KMY Bu3Havae
0COo6NIMBOCTI HalaHHA COoLianbHMX NOCAYT Ta BUNMATX MaTepianbHoro 3abesneyeH-
HA 33 coLjianbHNM CTpaxyBaHHAM BHYTPILLHbO NepemileHM ocobam (rpomaaaHam
YKpaiHu, AKi nepecennnmnca 3 TMMYacoBO OKYMNOBaHOI TepuTopii, Teputopii npo-
BefeHHA ATO abo 30HM Haf3BMYaHOT CHTYaLlil).

Br3HaueHHsA TOro, XTO € BHYTPILWHbO NepemilleHMMn ocobamu, HapaHo B ab-
3aLi nepliomy YacTmHu nepwoi ctatTi 1 3akoHy YKkpaiHu Big 20 xoBTHA 2014 poky
N2 1706- VII «Mpo 3abe3neyeHHA Npas i cBO60A BHYTPILHbO NEPEMILLLEHNX OCiO»
(mani — 3akoH N2 1706-VIl; y pepakuii Aka Agiana Ha YaC BUHUKHEHHSA CNipHWX npa-
BOBIAHOCKH). BHYTpilHbO NepemileHo0 0cob0t0 € rpOMaAsHUH YKpaiHu, AKUIA
MOCTIHO NPOXKUBAE B YKPaiHi, AKOro 3MyCcunm abo sKunii CamoCTiliHO NMOKNHYB CBOE
MiCLie MPOXKMBaHHA B pe3ynbTaTi abo 3 MeTO YHUKHEHHA HeraTMBHYX HacigKiB
36poHOro KOHGNIKTY, TMMUYACOBOI OKyMaLlil, TOBCIOAHUX MNPOABIB HACUNbCTBA,
MacoOBMX MOpYLUeHb NpaB IANHN Ta HAA3BMYANHNX CUTYaLin MPUPOAHOrO UK
TEXHOreHHOro XapakTepy.

fIK 3a3HauyeHo B CTaTTi 2 UbOro 3aKoHy, YKpaiHa BXMBA€ BCiX MOXIMBUX
3axopais, nepefbavyeHrx KOHCTUTYL i€ Ta 3aKoHaMK YKpaiHuW, MiXkHapoaHUMN
ZoroBopamu, 3rofa Ha 060B’'A3KOBICTb SIKMX HafaHa BepxoBHoto Papoto Ykpainu,
Wwopao 3anobiraHHA BUHUKHEHHIO NepeAyMOB BYMYLLEHOro BHYTPILLHbOrO nepe-
MiLLeHHA 0Cib, 3aX1CTY Ta LOTPUMAHHSA NPaB i CBOOOA BHYTPILLHBbO NepeMilleHnX
0Ci6, NoBepPHEHHA TakMX OCi6 0 iX MOKMHYTOro MicLiA NPOXMBaHHA B YKpaiHi Ta
X peiHTerpadii.

BopgHouac yacTHOIO NepLuoto cTaTTi 3 BKa3aHOro 3aKoHy BCTaHOBJIEHO, LLO
rpoMagAHuH YKpaiHu 3a 06CTaBuMH, BU3HAYeHNX y CTaTTi 1 Lboro 3akoHy, Ma€ npaso
Ha 3axm1CT Bifi NPUMYCOBOIO BHYTPILWHbOIO NepemilieHHA abo NpMMycoBOro no-
BEPHEHHA Ha NOKMHYTe MicLie MPOXKUBAHHSA, LLIO BPaXOBYETbCA CYAOM.
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[0 »KO[QHOrO 3 yKa3aHNX 3aKOHIB He BHeCEeHO Takoi NigcTaBy AnA NPUNUHEHHA
couianbHKX BUMaT, AK BiACYTHICTb Y 0cObM Ti peecTpauii sk BHYTPiLWHbO nepe-
MilLEeHOI.

BignosigHo go nyHKTy 1.5 MNopAagKy Npu3HayYeHHsA, nepepaxyBaHHA Ta Npo-
BefleHHA CTPaxOBVX BUMNAT, 3aTBEPAKEHOrO NOCTaHOBOI NpasniHHA QoHAy Bif
27 kBiTHA 2007 poKy N2 24, pilueHHA Npo NpmM3HaYeHHA (BiAMOBY y MPM3HaYeHHi)
CTPaxoBux BUMNNAT 0pOPMIAETLCA MOCTAHOBOI (Y TOMY YMCIIi B pa3i npu3HayYeHHA
CTPaxoBOi BUMATK 3a PilleHHAM CyZly), y AKill 3a3Ha4aloTbCA AaHi PO NoTepninoro
Ta 0Ci6, AKi MalOTb MPaBO Ha CTPAXOBi BUMIATLK, PO3MipUY BUMAT Ha KOXKHOFO Ye-
Ha cim'i Ta IX CTpOKM abo O6rpyHTYBaHHA BigMOBU Y BUnnaTax. Konito noctaHoBu
npo npv3HayeHHA (BiAMOBY y NPM3HAUYEHHI), NnepepaxyBaHHA, KOMMNeHcaLilo,
NPUNUHEHHA Ta NPOAOBXKEHHA CTPaXOBUX BUMAAT i coLianbHMX NOCAYr noTepni-
MM (4neHam ix cimen), BigLKOAYBaHHA BATPAT Ha MOXOBAHHA Yy pasi cmepTi no-
Tepninoro abo Npo NOBEPHEHHA 3aliBO BUMIAaUY€HUX KOLLTIB TOLLO po6oYi opraHu
BMKOHaBuYoi gupekuii DoHAy HaacunatoTb noTepninomy abo ocobam, AKi MatoTb
Ha ue npaBo (MyHKT 1.18 3a3HaueHoro [Mopaaky).

01 »xoBTHA 2014 poky KMY npuiiHas noctaHoBy N2531 «po ocob6nmBocTi
peanisauii npaB AeAaKnx KaTeropii ocioé Ha 3arafibHOOOOB'A3KOBE fAep’KaBHE CO-
LianbHe cTpaxyBaHHsA», AKoo (y pepakuii noctaHosu KMY Big 08 nunHa 2015 poky
N2471) ycTaHOBNEHO: 0cobu, AKi nepebyBatoTb (MepebyBanu) y TpyaoBKX BiAHO-
CUHax 3 NiANPUEMCTBaMU, yCTaHOBaMM, opraHizauiamu un ¢isnuHnMm ocobamm
a6o 6ynu [O6POBiINbHO 3aCTPaxoBaHi Ta Nepecenancs 3 TMMYacoBO OKYMOBaHOI
TepuTopii, parioHy npoefeHHA ATO abo 30HM HaA3BMYaNHOT CUTYaL i, MaloTb Npa-
BO Ha HafiaHHA MaTepiasbHOro 3abe3neyeHHsA Ta couiabHUX NOCAYT BiANOBIAHO
[0 3aKoHy YKpaiHu «[1po 3aranbHOO60B'A3KOBE fiep>KaBHe CoLliaNibHe CTpaxyBaHHA»
pobourMmn opraHamy BUKOHaBUoi AnpekLii QoHAy coLianbHOro cTpaxyBaHHs,
a 10 3aBepLUeHH:A 3aX0AiB, MOB'A3aHUX 3 yTBOPEHHAM 3a3HayeHoro QoHpy Ta
noro poboumx opraHis, po6ounmn opraHamm QoHAY coLianbHOro cTpaxyBaHHA
BiZl HELaCcHUX BUNaAKiB Ha BUPOOHUUTBI Ta NnpodeciiiHmx 3axBoptoBaHb Ta DoHay
BiANOBIAHO A0 NYHKTY 6 po3ainy VIl «MpurkiHueBi Ta nepexifHi NONOXeHHA» 3a3Ha-
yeHOoro 3aKoHy 3a GaKTMUYHUM MiCLLeM NPOXMBAHHA Y NMOPAAKY, BCTAHOBIEHOMY
npaBniHHAMN GoHAIB. MaTepianbHe 3ab6e3neyeHHs BUNIavyeTbCA 3aCTPAX0BaHM
0Ccob6am B yCTaHOBJIEHOMY NMOPALKY Yepe3 GaHKU.

Kpim Toro, 05 nuctonaga 2014 poky KMY npunHaTo noctaHoBy N2 637
«Mpo 3[iNCHEHHA couianbHUX BMUNAT 0cobam, AKi NepemillyoTbcsa 3 TUMYacoBO
OKYMoOBaHOT TepuTopii YKpaiHu Ta panoHiB NpOBeAeHHA aHTUTEPOPUCTUYHOT
onepauii», 3rigHo 3 AKOIO (3 ypaxyBaHHAM 3MiH i LJONOBHEHb, BHECEHUX MOCTaHO-
Bamu KMY Big 12 rpyaHa 2014 poky N2715, Big 12 cepnHa 2015 poky N2615, Big
26 ceprniHA 2015 poky N2636, Big 30 BepecHA 2015 poky N2 788) npusHaueHHA Ta
NPOAOBXKEHHA BUMNNATK NEHCI (LLLOMICAYHOro JOBIYHOIO rPOLLOBOIO yTPUMaHHS),
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AOBIYHWX fepXaBHUX CTUMEHAIN, YCiX BUAIB coLiafibHOI JOMOMOr/ Ta KOMMeH-
cauin, maTtepianbHoro 3abesneyeHHs, HafaHHA CoLiabHMX MNOCAYT 33 PaxXyHOK
KOLITIB Aep»kaBHOro GrofxeTy Ta poHAiB 3arafibHOOOOB'A3KOBOr0 AePKaBHOMO
couianbHOro CTpaxyBaHHA BHYTPIWHbO NepemileHM 0cobam 34iCHI0TbCA
3a MiceM nepebyBaHHA TaKKx OCib Ha 06Ky, WO NiATBEPAXKYETbCA HOBIAKOMW,
BMAaHOI0 3rigHo 3 Mopsakom opopMIIeHHS i BUAayi AOBIAKU NPO B3ATTA Ha 06/iK
BHYTPILUHbO NepemiLieHOT 0cobu, 3aTBepKeHM noctaHoso KMY Big 01 »OBTHA
2014 poky N2509.

PosnopagxeHHAam KMY Big 07 nuctonaga 2014 poky N2 1085-p 3aTBepaxeHo
nepenik HaceneHNX NyHKTIB, Ha TEPUTOPIT AKNX OpraHun AepaBHOI BNlagn TMMYaco-
BO He 3[iCHIOIOTb CBOIX MOBHOBaMeHb. Y LiIbOMY nepeniky 3a3HaueHo i M. flopniBky
[oHeLbKoT 06nacTi.

BignogigHo go nyHkTy 3 noctaHoBm KMY Big 07 nuctonaga 2014 poky N2 595
(3i 3miHamu, BHeceHrMM 3rigHO 3 noctaHoBamu KMY Big 11 6epesHa 2015 poky
N2 109, Big 08 kBiTHA 2015 poKy N2 239) MiHiCTepCTBa, iHLWI LieHTpanbHi opraHmn BuY-
KOHaBuYOI BNaju, MicLieBi ieprKaBHi agMiHicTpaLii manu 3a6e3neunti 4o 01 rpyaHa
20714 poky nepemilleHHs 6I00KETHMX YCTAaHOB, MiIANPUEMCTB Ta OpraHisauii, Wo
Hanexatb o chepu X yNpasiHHSA, 3 HACENEHUX NYHKTIB, Ha TEPUTOPIT AKUX OpraHu
[epKaBHOI BNafy TMMYaCcOBO He 3[1iICHIO0Tb CBOI MOBHOBAMEHHS, B HaceseHi MyHK-
TW, Ha TEPUTOPIT AKX OpraHun Lep>KaBHOI BNagu 34iNCHIOTb CBOT MOBHOBAXEHHA
B NoBHOMY 06cA3i. [epeMilleHHA 3aiCHI0ETLCA NMLLEe TUX BIOKETHNX YCTAHOB,
NiANPYEMCTB Ta OpraHisauii, Wo B pasi 3MiHM MiCLLle3HaxoAXeHHA 3MOXYTb 3abe3-
NeyYnTN NPOBALMKEHHA CBOET QiANbHOCTI.

Ha BMKOHaHHA Lboro nonoxeHHA noctaHosu KMY BigaineHHa OoHay y Kani-
HiHCbKOMY palioHi M. fopniskn [JoHeubKoT obnacTi y nuctonagi 2014 poky nepe-
MiCTNOCA 3 HEKOHTPOJIbOBaHOI TepuTopil 4o M. CroB'sHCbKa [loHeLbKoi 06nacTi,
Ha TepuUTOPIi AKOro opraHn Aep>kaBHoIl Bagmn 34iNCHIOITb CBOI MOBHOBaMXEHHA
B MOBHOMY 06c#3i.

BignoBigHoO fo YacTMHM yeTBepTOi CTaTTi 46 3akoHy N2 1105-XIV go KowrTis
Ha 3[iICHEeHHA CTpaxyBaHHA Bifj HELLLACHOTO BNMafKy 3aCTOCOBYETbCA Ka3Hauel-
cbka dopma 0b6C/yroByBaHHA B MOPALKY, NnepeadavyeHomy ana o6CyroByBaHHA
[JepxaBHoro 6oaxkeTy YKpaiHu.

Tak, 3a noctaHoBoto lMpaBniHHA HauioHanbHoro 6aHKy Ykpainu (gani — HBY)
Bifl 23 nunHsa 2014 poky N2436 Ha TepuTopii [JoHeLbKoi Ta JlyraHcbKoi obnacTei,
noyrHatoum 3 24 nunHa 2014 poKy 3anpoBafXeHO HaA3BMNYANHNI PeXUM poboTH
6aHKiBCbKOT cMCTEMM, @ MOCTaHOBOIO Bif 06 ceprnHa 2014 poky N2466 «Mpo npu-
3yNVHEHHSA 3[iNCHeHHA diHaHCOBKX onepauin» HBY 3060B'A3aB 6aHKM YKpaiHy,
HebaHKIBCbKi YCTaHOBYM Ta HaLiOHaNbHOroO onepaTtopa NoLTOBOro 3B'A3KY, AKi €
NAATIKHUMK OpraHi3auiAaMn BHYTPIWHbOAEPKaBHUX/MiXHAPOAHNX MAATIXHNX
cucTem Ta/abo iX yyacHMKaMu, NPU3ynUHUTI 3AiINCHEHHA YCiX BUAIB GiHaHCOBMX

JAopatok 4 » 261



onepadi Ha TepuTopii, AKa He KOHTPOMIDETLCA YKPAIHCbKOIO BN1AZO0I0, 1O Nepexony
paioHy/micTa obnacHoro 3HaueHHA [loHelbKoi Ta/abo JlyraHcbkoi obnacTei nig
KOHTPOJb YKPalHCbKOI Bnagu.

07 nuctonaga 2014 poky KMY npuiiHaB noctaHoBy N2 595 «[leAki nuTaHHA
diHaHCyBaHHA 6I0AXETHMX YCTaHOB, 3AINCHEHHA CoLlianbHNX BUMAT HaCeNIeHHIo
Ta HalaHHA GiHAaHCOBOT NIATPUMKM OKpPeMMM NiANPUEMCTBAM i opraHisauiam [o-
HeLbKoT Ta JlyraHCbKOT 061acTeld, a TakoX iHLIKX NNaTexiB 3 paxyHKIB, BIAKPUTX
B opraHax KasHauencTsa», AKO0 3aTBepAKeHO TuMyacoBuii nopagok GiHaHCcyBaH-
HA GI0XKETHMX YCTaHOB, 3AiICHEHHA COLiafibHUX BUMAT HaCeNIEHHIO Ta HafjaHHA
¢diHaHCOBOI NiATPUMKIN OKpeMUM NiANPUEMCTBaM i opraHisauiam [JoHeubKoT Ta
JlyraHcbKoi obnacTteit, a TakoX iHLWKX NnaTexiB 3 paxyHKiB, BiAKPUTMX B OpraHax
KasHauencTtsa (gani — TumyacoBmin NOPAAOK).

3rigHo 3 NnyHKTOM 2 TMUYacoBOro NopsAAKy (3i 3MiHaMu, BHECEHVMU 3riQHO
3 noctaHoBamm KMY Big 11 6epesHa 2015 poky N2 109 Ta Big 08 KBiTHA 2015 poKy
N2 239) y HaceneHux nyHKTax [JoHelbKoi Ta JlyraHcbKoi obnacTteir, Ha TepuTopii
AKNX OPraHun fepKaBHOi BNafn TUMYacoBO He 3[iNCHIOIOTb CBOI MOBHOBAXEHHH,
BUIATKM 3 lep>KaBHOro blogKeTy, 6rogxeTy MNeHciliHoro doHay YkpaiHu Ta blogxe-
TiB iHWMX GOHZiB 3aranbHOOO0B'A3KOBOIO AEP>KAaBHOTO COLiaNibHOrO CTPaxXyBaHHA
3[INCHIOITbCA NKLLE NiCNA MOBEPHEHHA 3ragaHoi TepuTopii NiJ KOHTPOb OpraHis
fepxaBHoi Bnagn. KasHauencbke 06CyroByBaHHA MicLieBUX OloKeTiB 3a BMAAT-
KaMu Ta KpeUTyBaHHAM y HaceneHnX NyHKTaX Ha TUMYaCoOBO HEKOHTPObOBAHIN
TepUTOPII 3AINCHIOETLCA NICNA NOBEPHEHHA TaKol TepuUTOPIT Nif KOHTPO/b OPraHis
Lep»aBHOI Bnagu.

TakoX 3a nyHKTOM 8 TMyacoBoro NopaAaKy (i3 3MiHamu, BHeCeHUMMU 3rigHO
3 noctaHoBamu KMY Big 08 kBiTHA 2015 poKy N2239, Big 26 ceprniHa 2015 poky
N2 636) ocobam, siKi nepemilleHi Ha KOHTPOSIbOBAHY TEPUTOPItO Ta B3ATI Ha 06K
BianoBiaHo no MopAanky odopmeHHs i Buaydi 4OBiAKM NPO B3ATTA Ha 06K BHY-
TPILWHbO NepemileHoi ocobu, 3aTBepaKeHoro noctaHosot KMY Big 01 »OBTHA
2014 poky N2 509, neHcii Ta iHWIi couianbHi BUNAaTK 3 6I0AXKETIB YCiX PiBHIB Ta
¢boHAiB 3aranbHOOO0B'A3KOBOI0O iEP>KaBHOIO COLiaIbHOro CTpaxyBaHHA BU-
NauyloTbCA 3a 3a8BaMU TaKKX OCi6 A0 opraHiB (yCTaHOB), AIKi 3AiNCHIOIOTL TaKi
BUMATLK, IPOTArOM YCbOro CTPOKY Ail AOBIAKM NPO B3ATTA Ha 06/iK BHYTPILLIHBO
nepemileHoi ocobu.

Came NonoXeHHsA NyHKTY 2 TMMYacoBOro NopAaKY LWoA0 NPUNVHEHHSA GiHaH-
CyBaHHA i CTano NprYMHOI0 HEBUMMATX NO3MBaYy CTPaxXOBKX BUMIAT y nepiog i3
13 »0BTHA 2014 poKy no 13 xoBTHA 2015 poKy, AK YCTaHOBMB CyA Yy Lii cCnpasi.

MpoTe noctaHoBow OKpYy»KHOro agmiHicTpaTMBHOro cyay micta Kuesa Bif
11 motoro 2015 poky y cnpasi N2826/18826/14, aAka Habpana 3akoHHOI cnnu,
NyHKT 2 TMYacoBOro NopAAKy BU3HAaHO HE3aKOHHUM i HEUMHHUM 3 MOMEHTY
NPUNHATTA. K 3a3HayeHo B yxBani Buworo agmiHicTpaTMBHOro cyay Ykpainu Big
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16 »0BTHA 2015 poky, NyHKT 2 TMYacoBOro NOpAAKY NopyLlye Npaso nosveadis
Ha OTPVIMaHHA HaNeXHOoI iM MeHCil, iHWNX BUAiB coLianbHUX BUNAT Ta ZOMOMOT .

11 rpyaHa 2014 poky npaeniHHA QoHAY Ha BUKOHaHHA noctaHosu KMY Big
01 xo0BTHA 2014 poky N2531 npuiiHano noctaHoBy N2 20 «[po 3aTBepaeHHsA No-
PAAKY HalaHHA CTPaxoBMX BUMNAT, iHaHCyBaHHA BUTPAT Ha MEAUYHY Ta CoLianbHy
poromory, nepeabayeHyix 3araibHOO60B A3KOBUM AepKaBHUM COLianbHNM CTPaxy-
BaHHAM Bifi HELLLACHOIO BUMaAKy Ha BUPOOHMLTBI Ta NpodeciiHoro 3axBopioBaHHA
ANA 0Cib, AKi NepeMiLLlyioTbCs 3 TUMUYACOBO OKYMOBaHOI TepUTOPIi i palioHiB npo-
BeQleHHA aHTUTEPOPUCTUYHOT onepaLii». AK 3a3HaueHo B npeambyni Ljiei nocTaHoBY,
BOHa NPUINHATa 3 METOLO 3abe3rneyeHHs 6e3nepepBHOCTi Ta NepLIOYepProBOCTi oaep-
MaHHA LWOMICAYHMX CTPAXOBUX BUMMAT Ta MeAMKO-CoLiaibHMX MOCAYT NOTepninnMm
Ha BMPOOHMLTBI (UneHamm iXHixX ciMelt), AKi nepeMiLLytoTbCA 3 TMYaCOBO OKYMNOBaHO!
TepuTopii Ta panioHiB NpoBeAeHHA aHTUTEPOPUCTUYHOT onepaduii.

fIk 3a3HaueHo B NyHKTi 1 uboro MopsaKy, BiH NOLWMPIOETHCA Ha Gi3nYHMX OCib,
AKi NOCTIHO NPOXMBAIOTL B YKPAiHi, AKX 3MYCUNN a0 AKi CAMOCTINHO NMOKNHYN
CBOE MicCLie NPOXXMBaHHA BHACNIAOK (@00 3 METOI0 YHUKHEHHSA) HeraTVBHUX Hacnif-
KiB 36pOHOr0 KOHONIKTY, TUMUYACcOBOI OKynaLlii, TOBCIOAHMX NPOABIB HACUNbCTBA,
MacoOBMX MOpyLIeHb NpaB IIANHN Ta HaA3BMYANHNX CUTYaLil MPUPOAHOrO UK
TEXHOTEeHHOro XapaKkTepy i AKi MaloTb NPaBO Ha CTPaxOBi BUMJIATK Ta CTPAxXOBi
BUTPATU Ha MeAWyHy i colianbHy gonomMory BignosigHoO Ao 3akoHy N2 1105-XIV
3a paKTUUHUM MicLieM NPOXKMBaHHA (MepebyBaHHA) (AKLLO CTPaxoBU BUNAZOK
HacTaB JO MOMEHTY NepemilleHHs).

BignosiaHo fo nyHKTY 2 Lboro MopagKy ocobu, AKi TMMYacoBO nepemilleHi,
MaloTb NPaBO Ha NPU3HaYeHHA Ta/abo NPOAOBKEHHSA PaHille NPU3HaYeHNX CTpa-
XOBMX BMMNJIAT, CTPAXOBUX BUTPAT Ha MeANYHY Ta coLjianbHy JONOMOrY BiANOBIAHO
[0 3akoHy N2 1105-XIV 6e3nocepeHbo B pO60UMUX OpraHax BUKOHABYOT AnpeKLii
DoHay 3a paKTUUHMM MicLEeM NPOXMBaHHSA (NepebyBaHHs), WO NiLTBEPAXKYETbCA
[OBIZIKOI MPO B3ATTA Ha 00MiK 0COOM, AKa NepPeMILLyETbCA 3 TMYACOBO OKYMO-
BaHOI TepuTOpii YKpaiHu abo palioHy npoeaeHHs ATO, 3a popmoto, HaBeIEHOHD
B Aoaatky Ao MNopaaky obopmneHHs i BUuaadi 4OBIAKM Npo B3ATTA Ha 0bnik oco-
61, AKa NepemilLy€eTbCA 3 TUMYACOBO OKYNOBaHOI TepuTopii YKpaiHu abo parioHy
npoBefileHHA aHTUTePOPUCTUUHOI onepaLlil, 3aTBepaxeHoro noctaHosot KMY Bif
01 »koBTHA 2014 poky N2 509, BianosigHo ao 3akoHy N2 1706-VII.

Taknm ynHom, noctaHoBamu KMY N2531, 637 T1a 595, a TakoX NOCTaHOBO
MpasninHa Oongy Big 11 rpyaHs 2014 poky N2 20 BCTaHOBNIEHO crnewianbHuii
NopAAOK 34iICHEHHA CTPaXOBUX BUMMAT A4f1A 0Ci6, AKi TMMYACcoBO nepecenunnca
3 paiioHy npoBefeHHA ATO, TO6TO 0CcO6MMBOCTI BAMIATK MaTepianbHOro 3abes-
neyeHHsA 3a COLialbHUM CTPaxXyBaHHAM BHYTPILIHbO NepemMilleHnM ocobam.

OpnHak, K MpaBUIbHO BBaXKanu Cyau B Uil CNpaBi, 3a3HayeHi Nig3akoHHi Hop-
MaTVIBHi aKTV He PerynioloTb NMUTaHHSA WOZLO 34iMCHEHHSA CTPaxXoBKX BUMNIAT 0cobam,
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AKi 3 parioHiB NpoBeaeHHA ATO 0 TenepillHbOro Yacy He nepecenunnca Ta npo-
[OBXYIOTb NPOXKMBATK 3@ CBOIM MOCTIMHMM MiCLLeM NPOXKMBaHHA Ha TepUTOpIl, AKa
He KOHTPOIOETbCA OpraHamMmu Aep»<aBHoi Bnagw. Ll nig3akoHHi akTv He € 3aKOHOM,
TOMY He MOXYTb 3BYXXYBaT/ UM CKacoOBYBaTV MpaBa rpoMafsH, AKi BCTAaHOBNEHO
HOPMaTBHO-NPABOBMMU aKTaMu BULLOT IOPUANYHOI CUN.

3a3HaueHi Nig3akoHHI HOPMATMBHI aKTV He PerynioTb MUTaHHA WoAOo 34il-
CHeHHS CTPaxXoBKX BUMAT 0cobam, AKi 3 palioHiB npoBeaeHHA ATO 10 TenepillHbo-
ro Yacy He nepecenunnca Ta NPOAOBXKYTb MPOXMBATY 3a CBOIM MOCTIMHUM MiCLieM
NPOXNBAHHA Ha TEPUTOPIT, AKA HE KOHTPOJIOETLCA OPraHamm Aep>KaBHOI BNagw.

CratTeto 24 KoHcTuTyuii YKpaiH BCTAaHOBNEHO, WO rPOMafAHN MaioTb PiBHI
KOHCTUTYLilIHI NpaBa i ceoboaun Ta € piBHUMU Nepes 3aKOHOM.

He moxe 6yTv NnpuBineiB un o6MeKeHb 3a O3HaKaMKn pacu, KONbopy LWKipy,
NONITUYHMX, PENITINHMX Ta iHWNX NepeKoHaHb, CTaTi, eTHIYHOro Ta couianbHOro
NMOXOJKEHHA, MallHOBOIO CTaHy, MiCLIA MPOXKUBAHHA, 3@ MOBHUMM abo iHWNMYN
O3HaKaMu.

BignosiaHo fo cT1atTi 64 KoHCTUTYLT YKpaiHy KOHCTUTYLiHI MpaBa i ceoboan
TIOAVHU | FPOMaAAHVIHA He MOXYTb By TV 0OOMeXeHi, KpiM BUMaAKiB, nepeabayeHmnx
KoHcTutyui€to YkpaiHw.

B ymoBax BO€EHHOro abo Hafi3BMYalHOro CTaHy MOXYTb BCTaHOBJIOBATUCA
oKpeMi 06MexeHHA Npas i cBo60f i3 3a3HaYEHHAM CTPOKY Ail X OOMEXeHD.

Hi BOEHHMI, Hi Hag3BMYaMHUI CTaH B YKpaiHi B LiNIOMy, AIK i Ha OKpeMux Tepu-
Topiax [JoHeubKoi Ta JlyraHcbKoi obnacTeil, He 3anpoBagKeHo.

Yka3om lNpe3unpaeHTa YKpainu Big 14 kBiTHA 2014 poky N2405/2014 «[po pi-
WweHHA Pagn HauioHanbHOI 6e3nekn i o6opoHn YKpaiHu Bif 13 KBiTHA 2014 poKy
«[Mpo HeBigKNagHi 3aXoAu WO NOLONIAHHA TEPOPUCTUYHOI 3arpo3u i 36eperkeHHs
TepuTopianbHOI LinicHOCTI YKpaiHu»» Ha TepuTopii JloHeLbKoT 0651acTi po3noyaTo
AHTUTEPOPUCTNYHY onepaLito.

3rigHo 3i ctatTeto 1 3akoHy YKpaiHu Bif 02 BepecHA 2014 poky N2 1669-VII
«[1po TMMYacoBi 3ax0Au Ha nepiof NPOBeAEeHHA aHTUTEPOPUCTUYHOT onepaLiii»
(mani — 3akoH N2 1669-VIl) nepiog npoBefeHHA aHTUTEPOPUCTUYHOI onepaLii — Le
yac MiX aToto HabpaHHA YMHHOCTI YKka3om lMNpe3ngeHTa YKpaiHu Big 14 KBiTHA
2014 poky N°405/2014 «Mpo pieHHA Pagn HauioHanbHoi 6e3nekn i 060poHM
YKpaiHu Big 13 KBiTHA 2014 poKy «[1po HeBiAKNagHi 3axoam Wo[o NOJONAHHA
TEPOPUCTUYHOT 3arpo3n i 36eperkeHHA TePUTOpPIaNbHOI LiNicHOCTI YKpaiHu»» Ta
[aToto HabpaHHsA YMHHOCTI YKka3zom Mpe3naeHTa YKpaiHu Npo 3aBepLUeHHA Npo-
BefleHHA aHTUTepPOPUCTUYHOI onepaLii abo BiCbKOBUX il Ha TepuTopii YKpaiHu.

Mpo HeobXigHICTb CcoLianbHOro 3axMCTy 0cib, AKi nepebyBaoTb Ha TUMUYACOBO
oKynoBaHux TepuTopiax y [loHewbKil Ta JlyraHcbKil obnacTsax, inetbca i B 3aKoHi
YKpaiHu Big 18 ciuHs 2018 poky N2 2268-VIII «[1po 0cobnmnBocTi aepkaBHOT NONITUKM
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i3 3a6e3neueHHA fepKaBHOro CyBepeHiTeTy YKpaiH/ Ha TUMUYacoBO OKYMOBaHMX
Teputopiax y [loHeLbkKil Ta JlyraHcbkin o6nactax» (gani — 3akoH N2 2268-VIII).

Y cTaTTi 2 uboro 3akoHy nepenbayeHo, Wo 3a Gi3nYHMMM 0coBamMU He3aNeXHO
BiA NepebyBaHHA IX Ha 06MiKy AK BHYTPILLUHbO NepeMilleHrx ocib un Bifg HabyTTA
HVIMW CreLianbHOro MPaBOBOro CTAaTYCY Ta 3a PUANYHUMIN 0cobamu 36epiraeTbea
NpaBo BAACHOCTI, iHLLi peyoBi NpaBa Ha ManHoO, y TOMY YNC/li Ha HEPYXOMe MaHO,
BKJ/I0Yal0UM 3eMenNbHi AiNAHKY, WO 3HAXOANTbCA Ha TMMYaCcOBO OKYMOBaHWX Tepu-
Topisax y [loHeubKil Ta JlyraHcbKil obnacTtax, AKLO Take MaiiHO HabyTe BiAnoBiAHO
[0 3aKOHIB YKpaiHu.

MigTBepaKytour ManHOBI NpaBa ¢i3nyHMX 0cib He3aneXxHo Bif NepebyBaHHA
X Ha 061Ky AK BHYTPILLUHBbO NePeMiLLeHNX OCib YK Big HabyTTA HAMM CrnevianbHOro
CTaTycCy, 3aKOH He nepen6ayae >KOAHNX OOMeXKeHb iHLLNX MPaB TaKuX 0ci6, ki BOHU
MOXYTb peani3yBaTi Ha TepuUTopil YKpaiHu.

Lle 3HaxoguTb CBOE MiATBEpAKEHHSA i B NYHKTI 2 cTaTTi 4 3akoHy N2 2268-VIII,
[l 3a3HaYeHo, Lo LinsMmM Aep>KaBHOI MOMITUKM €, 30KpPeMa, 3aXMCT NpaB, cBo6os
i 3aKOHHUX iHTEpPECiB Gi3NUHMX Ta IOPUANYHUX OCi6; Ta NyHKTax 1, 3, 4 cTaTTi 6
Liboro 3aKoHy, Aie BKa3aHo, L0 OCHOBHMMM HanpAMaMu 3ax1cTy npas i cBobop
LMBINIbHOrO HaceNeHHA Ha TMMYacoBO OKYMNOBaHWUX Teputopiax y [loHeupbkKin Ta
JlyraHcbKin 06nacTsx €: 3aXUCT OCHOBOMONIOXKHUX MONITUYHUX | FPOMAfAHCBKIX
npas i cBo60A NOANHY; CPUAHHA 3a6e3MNeYeHHI0 BiJHOBIEHHA NOPYLLEHNX MaTe-
pianbHKX NpaB; CNPUAHHA 3a6e3neyYeHHI0 coLlianbHO-eKOHOMIYHMX, EKONOTIYHNX
Ta Ky/NbTypHUX noTpeb.

BignosigHo o ctatTi 92 KoHcTutyuii YKpaiHu BUKIIOYHO 3aKOHaMm1 YKpaiHu
BV3HAYaloTbCs, 30KpeMa: npaBa i cBo6oan NOAVHM | TPOMafAHVIHA, rapaHTii Lux
npas i cB060[; OCHOBHi 060B'A3KM rPOMaAAHUHA; OCHOBM COL{iaIbHOrO 3aXUCTY,
bopmn i BUAKM neHcinHoro 3abe3neyeHHs; 3acagu peryntoBaHHA npadi i 3anHAToCTi,
w00y, cim'i, OXOPOHY AUTUHCTBA, MaTEPUHCTBA, 6aTbKIBCTBA; BUXOBaAHHSA, OCBITH,
KynbTypW i OXOPOHY 300POB'A; eKONOriuHOT 6e3neku (NyHKTH 1, 6).

Ak 3a3HaveHo y cTaTTi 8 KOHCTUTYLIT YKpaiHy, B YKpaiHi BUSHAETbCA | i€ NPUH-
Lu1n BepXOBEHCTBA NpaBa. KOHCTUTYLiA YKpaiHM Ma€ HaBULLY IOPUANYHY CUTY.
3aKOHM Ta iHLWi HOPMATUBHO-MPABOBI aKTU NPUNMAIOTbCA HAa OCHOBI KOHCTUTYLiT
YKpaiHu i NOBMHHI BigNoBigaTy in.

BignosigHo go ctatTi 1 KoHcTutyUii YKpaiHa € npaBoBOIo AepXaBoio.

JlloaunHa, Ti XXNTTs | 30POB’A, UeCTb i MHICTb, HEAOTOPKAHHICTL | 6e3neka Bu-
3HaloTbCA B YKpaiHi HanBKLLO coLiafibHOLO LiHHicTio. MpaBa i cBoboan niognHu Ta
IX rapaHTii BU3HauaoTb 3MICT i CNPAMOBAHICTb JiANbHOCTI Aepkasu. [ep<aBa Big-
roBigae nepea NOANHOI 3a CBOIO AiANbHICTb. YTBEPAXKEHHS | 3a6e3neyeHHA npas i
cB06OA NIOAMHM € FONOBHUM 060B'A3KOM filepKaBu (cTaTTa 3 KoHcTUTyLil YKpaiHn).

3rigHo 3i cTaTTelo 17 3akoHy YKpaiHu Big 23 notoro 2006 poky N2 3477-1IV
«[po BMKOHAHHA pilleHb Ta 3aCTOCYBaHHA NPaKTUKM EBPONENCbKOro Cyay 3 npaB
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TIIOANHW» CYAN 3aCTOCOBYIOTb NpU po3rnagi cnpas KoHBeHLi0 NPo 3axmCT npas
NOAVIHU | OCHOBOMOJOXHWX cBOOOA Big 04 nctonaga 1950 poky (nani — KoHBeHUis)
Ta NpaKTUKy EBPONENCbKOro cyay 3 npas noavHu (aani — ECIJ1) Ak gxepeno npasa.

Ak 3a3HaumB ECMNJ1y piweHHi y cnpasi «[Tiykyp npomu YkpaiHu», ke Habpano
cTaTycy octatoyHoro 07 ntotoro 2014 poky, NpaBo Ha OTPUMAHHA NEHCIT AK Take
CTano 3aneXHUM Big MicLiA MPOXKMBaHHA 3aABHIKa. Lle mpr3Beno go cuTyaldlii, B AKin
3aABHUK, MponpautoBaBLIn 6araTo POKiB y CBOI KpaiHi Ta CnaaTUBLLN BHECKU
[0 CUCTEMU NeHCiiHOro 3abe3neyeHHs, 6yB 30BCiM N036aBneHW NpaBa Ha NeHcilo
JILLE Ha Till NiACTaBi, Wo BiH Ginblue He NPOXMBAE Ha TepUTopIT YKpaiHN (MyHKT 51
LbOro pilleHHs).

Y nyHKTi 54 UbOro pilleHHA 3a3HayeHo, Lo HaBeaeHWX MipkyBaHb €ECIT go-
CTaTHbO AJ1A BUCHOBKY MPO Te, WO Pi3HULA B MOBOAXKEHHI, Ha AKY 3aABHUK CKap-
»KUNBCA, NopyLuyBana cTatTio 14 KoHBeHLUil, 3rigHO 3 AKOK KOPUCTYBaHHA NpaBamu
Ta cBo6ofamMu, BU3HaHUMK B KOHBeHLLiT, Ma€ Oy T 3abe3neueHe 6e3 guckpumiHauii
3a 6yAb-AKOI 03HAKOI0: CTaTi, pacu, KONbOpY LUKipW, MOBW, Penirii, NOMITUYHNX Yn
iHLINX NepeKoHaHb, HaLiOHANIbHOrO Y1 COLiafIbHOrO MOXOAXKEHHS, HaNIeXHOCTI
[0 HaLiOHaNbHUX MEHLUVH, MaliHOBOFO CTaHy, HAPOMXKeHHS abo 3a iHLLOK 03HAKOHD
y NO€EAHaHHI 3i ctaTTeto 1 MNepluoro npoTtokony Ao KoHBeHLii, AKot nepef6aveHo
NpaBo KOXKHOT ¢i3nYHOT abo pUANYHOT 0CO6M MUPHO BONOAITA CBOIM MAaiHOM
Ta 3aKpinyieHo, Lo HiXTO He MoXe ByTn no3baBneHni CBOET BAACHOCTI iHaKLLe
AK B iHTepecax CycnifbcTaa i Ha yMoBax, nepefbayeHrx 3aKOHOM i 3aranbHUMK
NPUHUUNamMn Mi>HapoAHOro npaga.

Y piwweHHi Big 08 nunHa 2004 poky y cnpasi «lnawky ma iHwi npomu Mondosu
ma Pocii» €CIJ1, 3apoBonbHALYM N030B Woho Mongosu, BU3HaB, Wwo Ypag Mon-
JOBU, AKNI € EAVHUM 3aKOHHUM YpAagom Pecny6niku MonnoBu 3a mixkHapogHM
npaBoM, He 3iICHIOBaB BNaAun Haj YaCTUHO CBOEI TepuUTopii, AKa nepebysae
nig epekTNBHUM KOHTponem «Monpaascbkoi Pecny6nikm MpupHicTpos'a». OgHak
HaBIiTb 3a BiICYTHOCTi epeKTMBHOIO KOHTPONIO HaA MNpUAHICTPOBCHKUM perioHoM
MonpoBa Bce X Taku Ma€ No3nTBHe 3060B’A3aHHA 3a cTaTTelo 1 KOHBEHLIT BXUTK
3ax0fiB y Mexax CBOEI Bfaau Ta BiANOBIAHO A0 MiXXHapO4HOro nNpasa Af1Aa 3aXUCTy
rapaHToBaHux KOHBEHLi€O NpaB 3aABHUKIB.

YKpaiHa Bifi 30608B'A3aHb, BU3HaueHnx ctatamu 1, 14 KoHBeHLUii Ta cTaTTeto 1
MNepworo npotokony fo KoHBeHLii, B okpeMux parioHax [JoHeLbKoi Ta JlyraHCbKoi
obnactein YkpaiHu BignosigHo fo ctatTi 15 KoHBeHLii He BiacTynana, ocKinbku
y noctaHoBi BepxoBHoi Pagu Ykpainu N2462-YIIl Big 21 TpaBHA 2015 pokKy, AKoto
cxBaneHo 3anaBy BepxoBHoi Pagn Ykpainu «[1po BigcTyn YKpaiHu Big okpemux
3060B's13aHb, BU3HaYeHUX MixKHapOAHUM NakTOM MPO FPOMAZAHCHKI | MONITUYHI
npaBa Ta KOHBEHLi€ NPO 3aXMCT NpaB JIAUHN | OCHOBOMOJIOXKHUX CBOOOA», 3a-
3HayeHo Npo BiACTYN Bif OKpeMurx 3060B'A3aHb, BU3HAYEHNX MYHKTOM 3 CTaTTi 2,
ctattamn 9, 12, 14 1a 17 MidkHapoAHOro nakTy Npo rpOMafAHCbKI i NoAITMYHI npaBa
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Ta cTatAMM 5, 6, 8 Ta 13, Ha nepiof AO MOBHOIO NPUMNNHEHHA 36poliHOI arpecii
Pociiicbkoi ®epepalii, a came O MOMEHTY BMBELIEHHA YCiX HE3aKOHHUX 36pOHUX
dopmyBaHb, KepoBaHWX, KOHTPONbOBaHWMX i piHaHcoBaHMX Pocilicbkolo Depepa-
Lii€t0, pOCINCbKMX OKYNaLiHKX BICbK, IX BINCbKOBOI TEXHIKM 3 TepuTopii YKpaiHu,
BiHOBNEHHA MOBHOIO KOHTPOJ0 YKPaiHW 3a fep>KaBHMM KOPAOHOM YKpaiHu, Bif-
HOBEHHA KOHCTUTYLIMHOIO Nagy Ta NOpPAAKY Ha OKYNOBaHi Teputopii YKpaiHu.

Cyav npaBuUSIbHO BBaXKasw, WO He € NiACTaBOO AN1A BiAMOBM B 3aJ0BOJIEHHI
NMo30BYy NMOCUNIaHHA NpefCcTaBHKKa BianoBigaya Ha BiACYTHICTb BlOAXETHOrO
diHaHCcyBaHHA, agke peanizalisa ocobolo nNpasa, AKe NoB'A3aHe 3 OTPVMAHHAM
GIOXKETHMX KOLWTIB | FPYHTYETbCA Ha CrnewianbHUX Ta YNHHUX Ha Yac BUHUK-
HEHHs CMipHUX NPABOBIAHOCUH HOPMATMBHO-NPABOBUX aKTaxX HaLiOHaNIbHOTO
3aKOHOJABCTBa, HE MOXe Oy TV MNOCTaBMIeHa y 3aNeXHiCTb Bif OIOKETHUX acur-
HyBaHb. Cyin TaKoXK NpaBWIbHO Nocsianuca Ha piweHHA €CIMJ1 Big 08 nnctonapa
2005 pokKy y cnpasi «Keuyko npoTn YKkpaiHu», B aAkomy €CIJT He npuiiHAB apry-
MEHT ypAay LWoAo 6I04KETHNX aCUTHYBaHb, OCKINIbKM OpraHu fep»KaBHOT Bnaam
He MOXYTb MOCUNATMCA Ha BifCYTHICTb KOWTIB AK Ha MPUYNHY HEBMKOHAHHA
CBOiX 3060B’A3aHb (pileHHsA Big 07 TpaBHA 2002 pokKy y cnpasi «bypdos npomu
Pocii», 3asiBa N2 59498/00).

Cyan npaBuSIbHO 3a3HauuIK, WO AKLLO NO3uBayY i3 paoHy nposefeHHA ATO
TYIMUYACOBO He MNepecenBCA Ha KOHTPONIbOBaHY TEPUTOPIID Ta He B3ATUI Ha 06MiK
BignosigHo fo Mopaaky odopmneHHs i BUaaYi AOBIAKM NPO B3ATTA Ha 067K oco-
61, AKa NepemilLy€eTbCs 3 TMUYACOBO OKYNOBaHOI Teputopii YKpaiHu abo panioHy
NpPOBeAEeHHA aHTUTePOPUCTUYHOI onepaLlil, 3aTBepaxeHoro noctaHosow KMY Big
01 »xoBTHA 2014 poky N2509, To aia nyHKTY 8 TM4YacoBOro NopAAKy, NMOCTaHOB
KMY Ne531, 637, 595 Ta noctaHoswu MpaBniHHA ®oHgy N2 20 Ha HbOro He Po3MoB-
CIOXKYETbCA.

Cyan npaBunbHO BKasanw, WO Ui NiA3aKOHHI aKTW He BCTaHOBIOOTb BiAMIHHIX
Bif nepenb6ayeHnx 3akoHoM N2 1105-XIV ocobnmnBocTen NpoBefeHHs CTPAxXoBUX
BUNnaT y nepiog nposeaeHHAa ATO Ha TepuTOpii, TMMYACOBO HEMiAKOHTPOSbHIN
opraHam fiep»<aBHoi Bnagwu, BHacNifoK Yoro finwnm o6rpyHToBaHOro BUCHOBKY
npo BiACYTHICTb NPaBOBMX NiACTaB ANA HEBUMIATK NO3MBayvy CTPaxXoBMX BUMMAT
3a nepiop i3 >ko0BTHA 2014 poKy Mo »oBTeHb 2015 poky.

HeHapaHHA no3uBayem, KM He € BHYTPILWHbO NepemilleHoto ocoboto, fo-
BiKM MPO B3ATTA MOro Ha 06MikK AK ocobu, AKa NepemilyeTbCa 3 TUMYaCoOBO
OKynoBaHoT TepuTopii YkpaiHu abo panoHy nposefeHHa ATO, He € NigcTaBoto
ANA HeBMMNaTK NO3MBaYy CTPaxXoOBUX BUMNIAT.

Y noctaHoBi BepxoBHoro Cypy YkpaiHu Big 12 KBiTHA 2017 poky y cnpasi
N26-511c17 3pobneHo BUCHOBOK NPO Te, Lo 0CO6U 3 HaceNeHMX NYHKTIB, Ha Tepu-
TOpIT AKUX OpraHy AepKaBHOI BaAM TUMUYACOBO He 34iiCHIoTb abo 3[iNCHI0Tb
He B NOBHOMY 06CA3i CBOI MOBHOBaXKEHHS, MatloTb MPaBO Ha OAePKaHHA CTPaXOBMX
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BMMAT 3a YMOBU NepeMillleHHA B HaceneHi MyHKTN, Ha TePUTOPIT AKX opraHn
[EePKaBHOI BNaau 34iICHIOI0Tb CBOI MOBHOBAXEHHSA B MOBHOMY 06cCA3i, Ta Ha 3Bep-
HeHHA A0 CTPYKTYPHOro Niapo34iny micLeBol AepaBHOI agMiHicTpaLii 3 n1TaHb
CoLianbHOro 3aX1CTy Ta B3ATTA Ha 061K, WO Ma€e Oy Ty NiagTBepAMXEeHO AOBIAKOO
Npo B3ATTA Ha 06MiK BHYTPILLHbO NepemiLieHoi ocobu.

Ha o6rpyHTYBaHHs Takoro BUCHOBKY CyA 3a3HauuB, Lo NyHKTOM 2 TMyaco-
BOro MopAAKy nepefbdayeHo, WO B HaceneHnx NyHKTax [JoHeLbKoi Ta JlyraHcbKoT
obnacTeli, Ha TepPUTOPIT AKX OPraHu iep>KaBHOI Bflaan TUMYaCOBO He 3[iNCHIoTb
abo 34iNCHIOTb He B MOBHOMY 00CA3i CBOT MOBHOBaXeHHA (fani — TMMYacoBo
HEKOHTPOJNIbOBaHa TepuTOpiA), BUAATKM 3 AiepKaBHOro broaxety, 6rogxeTy MeH-
cinHoro ¢doHay YKpaiHu Ta 6io0gxeTiB iHWnX GoHAIB 3aranbHO00O0B'A3KOBOIO
[EepKaBHOro CoLiaIbHOro CTpaxyBaHHA 3[iNCHIOTbCA NMLIe MiCNA NOBEPHEHHA
3rajaHol TepuTopil Nif KOHTPONb OPraHiB Aep>kaBHOI BRagu.

OpHak noctaHoBow OKpPY»KHOro aAgMiHICTPaTMBHOrO Ccyay MicTa Kuea Big
11 moTtoro 2015 poky y cnpasi N2826/18826/14, 3anvweHoto 6e3 3MiH yxBasnoio
Buworo agmiHicTpatnuBHoro cyny YkpaiHu Bif 16 X0BTHA 2015 poKy, Len NyHKT
BM3HAHO HE3AKOHHVM Ta HEUYMHHUM 3 MOMEHTY MPUHATTA.

3a3HaueHi cyfoBi pilleHHA Habpanu 3akoHHOI cuny 12 KBiTHA 2017 poKy — AaTa
npunHATTA BepxoBHum Cygom YkpaiHu noctaHoBu y cnpasi N2 6-51uc17. Tomy BU-
CNOBJIEHNIN Y NOCTAHOBI MPaBOBWI BUCHOBOK MPO Te, L0 «Ha 3aKOHOAABYOMY PiBHI
BU3HAYeHO, Lo diHaHCYBaHHSA BUAATKIB 3 61oaKeTiB GOHLIB 3aranbHOO60B'A3KOBOIO
AepKaBHOro CoLianbHOro CTpaxyBaHHA Ha TUMUYACOBO HEKOHTPOSIbOBAHMX YKpPaiH-
CbKOI0 B1aj0t0 TEPUTOPIAX 3[IMCHIOBATUMETbCA TiNIbKM NiCNA NOBEPHEHHA BKa3aHWX
TepUTOPIli Nif KOHTPONb OPraHiB AiepKaBHOI BNafmn», He BianoBigae GakTMyHum
obcTaBuHam.

Y BKazaHomy BUCHOBKY BepxoBHui Cya YKpaiHy MOXNuUBICTb peanisayii
0co6010, AKa MPOXKMBAE HAa TUMYACOBO OKYMOBaHill TepuTopii, NpaBa Ha OTpu-
MaHHA BiANOBIAHMX BMUMNAT COLiasibHOro CTPaxyBaHHA NOB'A3aB 3 YMOBOIO
060B'A3KOBOrO NepeMiLLeHHs TaKoi 0cobU 3 Li€i TepuTOpIT, 3a3HAUUBLLM, 30KPEMA,
LL|O XKOAHVIMY HOPMaTUBHVIMY aKTaMU, LLIO PernaMeHTyI0Tb MOPAAOK 3AiNCHEHHSA
CTPaxoBUX BUMNAT Ta HalaHHA COLianbHWX NOCNYT Yy nepiog 36poiHOro KoHbiK-
Ty, TUMYACOBOI OKynauii, TOBCIOAHNX NPOABIB HACUIbCTBA, MAaCOBMUX MOPYLUEHb
npaBs NOAMHUN Ta Hafi3BNYaNHUX CUTYaLil NPUPOAHOIO YN TEXHOTEHHOr 0 Xapak-
Tepy, He nepeabayeHo 3aiICHEHHA CTPAXOBUX BUMMAT NOTEPMINNM, AKi He ne-
pemicTUANCD i3 TMMYaCOBO OKYMOBAHOI TepUTOPIi Ha NiIAKOHTPOSbHI OpraHam
AepXKaBHOI Bnagn Teputopii.

BogHouac BigNOBIAHO A0 YaCTUHW NePLUOI CTaTTi 7 3aKoHY YKpaiHu Bif 15 KBiT-
HA 2014 N2 1207-VII «[po 3abe3neueHHA npaB i ceoboa rpoMagaH Ta NPaBoBUIA
peXunm Ha TUMYacoBO OKYMNOBaHil TepuTopii YKpaiHuy» Ana rpomagaH YKpaiHu, Aki
NPOKNBAIOTb Ha TMYACOBO OKYMOBAHI TePUTOPIi, peani3aLif Mpas Ha 3alHATICTb,
NeHcilHe 3abe3neyeHHs, 3arafibHOOO0B'A3KOBE AepKaBHE CcoLlianibHe CTpaxyBaH-
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HA Ha BMNagokK 6e3po6iTTs, y 3B'A3KY 3 TUMUYACOBOIO BTPATOHO NpaLe3aaTHOCTI, Bif
HelLLacHOro BUMaAKy Ha BUPOOHMLTBI Ta NpodeciiHOro 3axBOpoBaHHA, AKi cnpu-
YMHWAW BTPATYy NpaLe3faTHOCTI, Ha HaJaHHA coLiafibHUX MNOCYT 34iMCHIOETbCA
BiANOBIAHO A0 3aKOHOAABCTBA YKpaiHMU.

3rigHo 3 nonoxeHHAMM cTaTTi 3 KOHCTUTYLIT YKpaiHm nognHa, it XntTa i
3[0POB'A, YeCTb i MgHICTb, HEAOTOPKAHHICTb | 6e3MneKa BM3HaOTbCA B YKpaiHi Hail-
BULLIOIO COLianbHOI0 LiHHicTI0. [paBa i cBo6oAM NIOANHY Ta X rapaHTii BU3HaYaloTb
3MICT i CNpAMOBaHICTb AiANbHOCTI Aep»KaBn. lep<aBa Bignosigae nepeq ntognHo0
3a CBOIO AiANIbHICTb. YTBEPAXKEHHS | 3a6e3neueHHA nNpaBs i cBO6OA NOAVHY € FOo-
BHUM 000B'A3KOM AieprKaBu.

OpraHu 3aKoHOaBuvOl, BMKOHABYOI Ta CyAOBOT BNagu 34iNCHIOITb CBOI NO-
BHOBA)KEHHA Y BCTAHOBJIEHWX Lii€t0 KOHCTUTYL €0 MeXKaxX | BiAMOBIAHO A0 3aKOHIB
YKpaiHu. KoHCcTUTyuia YKpaiHu Ma€ HarBULLY IOPUANYHY CUY. 3aKOHM Ta iHLWi
HOPMaTVBHO-NPAaBOBi aKTU NPUIMAOTbCA HAa OCHOBI KoHCTUTYLIT YKpaiHu i noBu-
HHi BignosigaTw 1. Hopmn KoHcTuTyuii YKpaiHm € Hopmamu npamoi gii (ctatta 8
KoHcTutyuii Ykpainn).

OpraHu gep»<aBHOI Blafy Ta OpraHu MiCLLleBOro CamoBpAAYyBaHHA, iX NOCafoBi
0cobu 3000B's13aHi AiATU NULe Ha NiACTaBi, B MeXax MOBHOBAXEHb Ta Y CMoci6,
wo nepepbaveHi KoHcTuTyLi€o Ta 3akoHamm YKpaiHu (YacTiHa apyra cTatTi 19
KoHcTutyuii Ykpainn).

Yci ntogm € BinbHi i piBHi y cBOI rigHOCTI Ta npasax. MNpaea i ceoboan niognHn
€ HeBiUYXyBaHMUMM Ta HenopyLwHUMM (cTaTTAa 21 KoHCTUTYyUil YKpaiHn).

Mpv NPUAHATTI HOBMX 3aKOHIB @60 BHECEHHI 3MiH [10 UNHHIX 3aKOHIB He [10-
MyCKaETbCA 3BYXKEHHA 3MICTy Ta 06cAry icHyloumx npas i cBob6og (YacTuHa TpeTa
cTaTTi 22 KoHCTUTYLiT YKpaiHwm).

MpaBa i cBO6OAM NIOAMHM | TPOMaAAHMHA 3aXULLATbCA CYAOM. KoXXHOMY
rapaHTYETbCA NMPABO HAa OCKAPXKEHHSA B CyAi piLllieHb, Ai un 6e34iaNbHOCTi OpraHis
[epaBHOI BNaaw, opraHiB MiCLLEeBOro caMoBpAAYyBaHH#A, MOCaA0BUX i CIyKO0BKX
0ci6 (ctatTa 55 KoHcTuTyuii YkpaiHw).

KoHcTuTyuinHi npaBa i cBO60AM NOAVHN | FPOMaAAHNHA He MOXYTb OyTr 06-
MEXeHi, Kpim BUNaaKiB, nepegbayeHnx KoHcTuTyuie YkpaiHu.

B ymoBax BOEHHOro abo HafA3BNYAMHOIO CTaHy MOXYTb BCTAaHOBOBATUCSA
oKpeMi obMexeHHA NpaB i cBOOOA i3 3a3HaUYEHHAM CTPOKY il X 0OMeXeHb.
He moxyTb 6yt 06MexeHi npaBsa i cBoboau, nepepbayeHi ctattamu 24, 25, 27,
28, 29, 40,47, 51, 52, 55, 56, 57, 58, 59, 60, 61, 62, 63 uiei KoHcTuTyuii (cTatTA 46
KoHcTuTyuii YKpaiHn).

BukntouHO 3aKkoHamuy YKpaiHW BM3HaYaloTbCs: MpaBa i CBoOoAM NoANHN i rpo-
MaAsHUHA, rapaHTii UMX NpaB i cBo60f; OCHOBHI 060B'A3KM rpOMafsiHUHA; OCHOBM
CouiafibHOro 3axmcTy (YacTuHa nepua ctatTi 92 KoHcTuTyuii YKpaium).
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3a nyHKToM 2 PilweHHsa KoHctutyuinHoro Cyay YkpaiHu y cnpasi npo TayMayeHHs
TepMmiHa «3akoHoAaBCTBO» Bif 09 nnnHA 1998 poky N2 12-pn/98 KoHcTuTyuia YkpaiHu
3HaYHO PO3LWKMpPUIAa KOO NUTaHb CYCMifIbHOrO XXUTTA, O BM3HAYaloTbCA Y/ BCTa-
HOB/IOIOTbCA BUKNIOYHO 3aKOHaMU YKpaiHu AK akTamu BULWLOT Nicna KoHcTutyuii
YKpaiHu opunanyHoi CMamn B CUCTEMi HOPMATMBHO-NPaABOBKX aKTiB. BignosigHo
A0 cTaTTi 92 KoHcTutyuii YKpaiHu 3akoHamm YKpaiHu MatloTb pernameHTyBaTucA
HaMBaXKNMBILLi CycninbHi Ta AepKaBHi iIHCTUTYTK (NpaBa, cBO6OAM Ta 06OB'A3KM
TIOAUHW | FpOMagAHWHa; BU6opu, pedepeHaym; opraHisauin i AiAnbHICTb OpraHis
3aKOHOJABYOI, BMKOHABYOI Ta Cyl0BOI Baau TOLO).

Pa3om 3 Tvm 3a 3mictom nyHKTY 3 PiweHHA KoHctuTyuinHoro Cyny YkpaiHum
y CnpaBi NPo NOPALfOK BUKOHaHHA piweHb KoHcTuTyuinHoro Cyny YkpaiHm Bif
14 rpygHa 2000 poky N2 15-pn/2000, Buxoaaun 3 KoHcTuTyii YKpaiHu 3akoH Ykpa-
iHn «[1po PaxyHkoBy nanaTy BepxoBHoi Pagu YkpaiHu» Big 11 nunHA 1996 poky,
AK | OyAb-AKNI iHWIWI 3aKOH YKpaiHU, — Lie HOPMaTVBHO-MPABOBUI aKT BULLOT
ropuanyHoi cunn. BepxosHa Paga YkpaiHu € EAMHM OpraHOM 3aKOHOAaBYOI BNagm
B YKpaiHi (ctatTa 75 KoHcTuTyuii YKpaiHw). Lle o3Hauag, wo npaBo npunmaTty 3a-
KOHW, BHOCUTH [10 HMX 3MiHW Y pa3i, KON BOHO He 3[iNCHI0ETbCA 6e3nocepeaHbo
Hapogom (cTatTi 5, 38, 69, 72 KoHcTuTywil YKpaiHu), HanexxuTb BUKNIOYHO Bep-
XOBHi Papi YKpaiHu (MyHKT 3 yacTuHu nepwoi cTatTi 85 KoHcTutyuii Ykpainn) i
He MOXKe NnepefaBaThCh iHLWWM OpraHaM Ym NocagoBMM 0cobam. 3aKOHM Ta iHLWi
HOPMaTVBHO-NPaBOBi aKTU NPUIMAOTbCA Ha OCHOBI KoHCTUTYLT YKpaiHu i noBu-
HHi BignoBigaTn i (YacTrHa gpyra cTatTi 8 KoHcTuTyUii YKpaiHu). 3 HaBeeHoro
BUMNNMBAE, o BepxoBHa Paga YKpaiHu MoXKe 3MiHUTY 3aKOH BMKJTIIOYHO 3aKOHOM.
3aKOH He Moxe OyTI 3MiHeHWI Nif3aKOHHVIM NPaBOBVIM aKTOM.

Y mexax cBo€i komneTeHuii KMY Buaae NnocTaHOBM i pO3nopAaKeHHA, AKi €
0060B’A3KOBMMU [JO BMKOHaHHA. HopmatuBHo-npaBoBi akTi KMY, MiHicTepcTB Ta
iHLWVX LeHTpanbHKX OpraHiB BUKOHaBYOI BNaau NignAaraoTb peectpaLii B NOpAAKY,
BCTaHOBNIEHOMY 3akoHOM (cTaTTa 117 KoHcTuTyuii YKpaiHum). HopmaTrBHO-NpaBoBi
akT KMY HanexaTb o Kateropii nig3akoHHUX.

Ak 3ayBakuB ECI/1, ogHMM i3 GyHAAMEHTaNIbHUX aCNeKTiB BEPXOBEHCTBA NpaBa
€ NPVHLMMN MPABOBOI BU3HAYEHOCTI, AKWI, MiX iHLIVM, BUMarae, wob npu octaTou-
HOMY BUMPILLEHHi CMPaBK CyAamu iX PilleHHA He BUKKaNM CYMHIBIB (pilleHHs Bifg
28 »0BTHA 1999 poky y cnpasi «bpymapecky npomu PymyHii», 3aaBa N228342/95,
MYHKT 61). AKLLO KOHPNIKTHA NPaKTVKa PO3BMBAETHLCA B MEXaX OAHOIO 3 HANBULLMX
CYLOBMX OpraHiB KpaiHu, Le Cyf cam CTaE [pkepenom npaBoBOi HEBM3HAUYEeHOCTI,
TUM CaMUM NigPUBAE NPVHLMM NPaBOBOT BU3HAUYEHOCTi Ta MOC/IAabII0E AOBIPY rpo-
MaACbKOCTI 10 CyfoBOi cucTtemu (pieHHA Big 29 nuctonaga 2016 poKy y cnpasi
«Mapadis rpeko-KaTonMubKoi LepkBy B M. JlyneHi Ta iHWi npoTn PymyHii», 3asBa
Ne76943/11, nyHKT 123). CynoBi pilleHHA NOBMHHI 6yTn po3ymMHO nepepbayysa-
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HUMU (pileHHA Big 22 nuctonaga 1995 poky y cnpasi «S. W. npomu O6’edHaHo20
Koponiecmea», 3aaBa N2 20166/92, nyHKT 36).

HagaHa cygam ponb B yXBasleHHi CyAOBUX pilleHb AKpa3 i nonArae B po3.i-
I0BaHHI TVX CYMHIBIB OO TiyMaYeHHsA, AKi icHytoTb. OCKifIbKM 3aBX AW iCHyBaTMe
notpeba y 3'AcyBaHHi HEOAHO3HAYHNX MOMEHTIB | afanTaLii 4o 06CTaBWH, AKi 3Mi-
HiolTbCA (pileHHA Big 11 KBiTHA 2013 poKy y cnpaBi «BepeHyos npomu YkpaiHu,
N220372/11, nyHKT 65; pilieHHs Big 21 xo0BTHA 2013 poky y cnpasi «/Jesb Pio [lpada
npomu Icnarii», 3asBa N2 42750/09, nyHKT 93).

Y 38'A3KyY 3 HaBefieHUM Benvika MNanata BepxosHoro Cyay BBa)<a€ 3a HeobXxiaHe
BiACTYNWTU Bif BUCHOBKIB BepxoBHoro Cyay YKpaiHu LWOoA0 3acTOCyBaHHA HOPM
npagea y nofibH1x NpaBoBiAHOCNHAX, BUKIAAEHUX Y paHille YXBaneHi MOCTAHOBI
BepxosHoro Cyay YkpaiHu Big 12 KBiTHA 2017 poky y cnpasi N26-51uc17, Ta no-
rof>Ky€ETbCA 3 BUCHOBKaMM CYAiB NonepeaHix iHCTaHUi Npo Te, Wo BiACYTHICTb
[OBIfKM NPO B3ATTA Ha 06/1iK N031MBaya AK 0cobU, AKa NePeMiLLy€eTbCA 3 TUMUYACOBO
OKynoBaHoi TepuTopii YKpaiHu abo paoHy ATO, He moxe 6y Ty NigcTaBoto AnA He-
BMMNIATV NO3MBaYvy CTPaxXOBMX BUMMaT.

Pa3om 3 Tm Benuvka MNanata BepxosHoro Cyay BBa)<a€ HeOOIPyHTOBaHUMM
HaBefeHi B KacauilHin ckap3i 4OBOAM WOAO HeBPaxXyBaHHA CyfamMu TOTO, WO
no3unBay HanexuTb [0 Ocib, AKi 40 TeNepPiLUHbOro Yacy He nepecennnca Ta npo-
[AOBXYIOTb MPOXKMBATN 3a CBOIM MOCTINHMM MiCLLleM NPOXUBAaHHA Ha TepuUTopil,
AKa He KOHTPOJIOETbCA OpraHamu fep»kaBHoi Blagu, To6To He MaloTb cTaTycy
BHYTPILIHbO NepemilleHrx 0Cib, a BUnnaTa 3a6oproBaHOCTi 3i CTPaxoBKX BUMNAT
noknaZieHa Ha Te BifiNIeHHA, Ae NOTePNiNUN 3apeeCTPOBaHNI AK TUMYACOBO Mne-
pemileHniA NPy HaNCaHHI 3a8BU NPO BMNaTy 3a60proBaHOCTi A0 BiAAiNEeHHS,
[le Ha TenepiLlHi Yac OTPMMYE CTPAXOBi BUMIATY, @ TAKOX LLLOJO HEMOXITUBOCTI
BMKOHaHHA pilleHHA Yepes BiaCyTHICTb GpiHaHCYBaHHSA.

Benuka MNanata BepxoHoro Cyay Noroa»KyeTbCs 3 BUCHOBKaMU CyfliB nepLuoi
anenAuinHoIl iHCTaHLiN NPOo YacTKOBE 3a40BOJIEHHA NMO30BY | CTArHEHHSA 3 BiAnosiaa-
Ya Ha KOpMCTb No3MBayva 3a00ProBaHOCTI 3a HEBMMIAYEHY OHOPA30BY ONOMOTY
B po3Mipi 34 575,82 rpH, 3a60proBaHOCTI 3a LLOMICAYHUMM CTPAXOBUMY BUMIaTamMi
3a nepiof i3 13 xoBTHA 2014 poky no 13 xoBTHA 2015 poky y cymi 4 590,59 rpH,
a Bcboro — 39 166,41 rpH.

Mo3uBay cam Mae NpaBo BMpiLLyBaTN NPO HEOOXiAHICTb 3BepHeHHA fo DoHAy
NpPOo NPOJOBXKEHHA CTPAXOBUX BUMNAT. BigCyTHICTb TaKOro 3BepHEHHS He € MifcTa-
BOIO [1/151 BiAMOBW B 3a[10BOJIEHHI MO30BY.

Peanizauin ocoboto NpaBa, ke NoB’'A3aHe 3 OTPUMAHHAM GIOAMKETHX KOLLTIB,
i IKe FPYHTYETbCSA Ha cnevianbHWX Ta YNHHMX HA YaC BUHWKHEHHA CMiPHUX NpPaBo-
BiJHOCUH HOPMaTMBHO-MPaBOBUX aKTax HaLliOHaNIbHOTO 3aKOHOAABCTBA, He MOXe
6yTI NMOCTaBsieHa B 3aNeXHICTb Bif HAABHOCTI GIOAXETHMX aCUrHYBaHb.
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PiweHHa BepxoBHoro Cyay B UMBinbHil cnpasi
o0 cnagKyBaHHA CTPAxoBMX BUNnaT

NMOCTAHOBA

12 ntotoro 2020 poky

cnpaBa N2642/6946/18

cypoBe npoBagxeHHA N2 61-12734¢ck19

Butar
O6cTaBUHM CNpaBvi

Y rpyaHi 2018 poky YnpasniHHA BUKOHaBYoi Anpekuii QoHAy couianbHoro
CTpaxyBaHHA YKpaiHu y JlyraHcbKil 06nacTi 3BepHYnochb 1o Cyay 3 MO30BOM, Y AKO-
My NPOCKO BU3HATVK CBIOLTBO NPO NPaBo Ha CNaALMHY 3a 3aKOHOM, BUAAHe npu-
BaTHUM HOTapiycom KpeMiHCbKOro pailoHHOro HOTapianbHOro okpyry JlyraHCbKoi
o6nacTi, HeflinCHMM B YaCTUHI BKNIOYEHHSA [0 CKNagy CnagwuHn HeLoOTPUMaHOT
il MaTip’to cymun cTpaxoBoi BUMNAT B pO3Mipi 56 285 rpH 3a nepiog 3 01 nnnHA
2014 poky no 22 BepecHa 2016 poky.

[M0o30B MOTUBOBAHO TUM, ..... O CyMa CTPAXOBMX BUMJIAT HE MOXe BXOANTU
[0 CKnagly CrafLynHy NOMepoi, OCKISIbK/ OCTaHHA He Habyna npaBa Ha WoMiCAYHi
CTpaxoBi Ta He 3BepTanacb Ao poboumnx opraHis QoHAY coLianbHOrO CTPaxyBaHHA
YKpaiHu Ha NigKOHTPONbHIN BNagi YkpaiHy TepuTopii, a ToMy NpuBaTHNUIA HOTapiyc
HenpaBOMIPHO BKIOYMB [0 CKNagy CnagwnHy NnoMepnoi HeJoOOTPUMaHy Cymy
ctpaxoBux Bunnat, YBAOCC YkpaiHu y JlyraHcbkin 06nacTi npocunno 3aAoBOSIbHATA
NO30BHi BUMOTW.

PilweHHAM JleHiHCbKOrO parioHHOro cygy M. Xapkosa Big 11 ntotoro 2019 poky
Mo30B 3a40BOJIeHO. B13HaHO CBIAOLTBO NPO NPaBo Ha CNaALLMHY 3a 3aKOHOM He-

CyMU CTPaxoBOi BUNAATU.

MNMocTaHoBo XapKiBCbKOro anenauiiHoro cyay Big 14 TpaBHA 2019 poky ane-
NALINHY CKapry 3anuweHo 6e3 3aA0BOMeHHS, pilleHHA JIeHIHCbKOro palioHHOTro
cyany M. Xapkosa Big 11 ntotoro 2019 poky 3anuweHo 6e3 3miH.

KacauirHa ckapra MOTMBOBaHa TVM, LLO CYAN MOMUIKOBO 3aCTOCYBanu A0 Crip-
HUX NPaBOBigHOCKH [OPAAOK HaflaHHA CTPaxoBuKX BUMNaT, GiHaHCyBaHHA BUTpaT
Ha MeAWYHY Ta couianibHy Jonomory, nepefbayeHnx 3araibHO060B A3KOBUM
LEePXKaBHMM couiafibHUM CTPaxyBaHHAM Bif HELLACHOIO BUMAAKy Ha BUPOOHM-
UTBi Ta NpodeciiHOro 3axBoptoBaHHA A 0CiO, AKI NepeMillyoTbCA 3 TUMYACcoBO
OKYMOBaHOI TepuTOPIl i panoHiB NpoBefeHHA aHTUTEPOPUCTUYHOT onepaLii,
3aTBepAXeHunin MNoctaHoBot npasniHHA QoHAY coLianbHOro CcTpaxyBaHHA Bif
HellacHMX BUMNaAKiB Ha BUPOOHULTBI Ta NpodeciiHKX 3axBoptoBaHb YKpaiHu Bif
11 rpyaHa 2014 poky N° 20. YHHMM 3aKOHOLAaBCTBOM He nepef6ayeHo Takoi nig-
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CTaBUW ANA NPUMNMHEHHA coLianbHUX BUMAT, AK BIACYTHICTb y 0cobm peecTpallii sk
BHYTPILLIHbO NepemiuieHoi. Cyan nonepeaHix iHCTaHLin He BpaxyBanu, wo OoHp
couianbHOro CTpaxyBaHHA Ta oro pobouunin opraH, 3okpema YBODOCC YkpaiHu
y JlyraHcbkii ob6nacTi, € NpaBOHACTYNHUKOM NpaB Ta 060B'A3KiB BiAiNeHHA BU-
KOHaBuoI anpekuii DoHAy couianbHOro cTpaxyBaHHA Bif HeLacHNX BMNaAKiB
Ha BUPOGHMLTBI Ta NpodecinHnX 3axBoptoBaHb YKpaiHu B M. lMepBomMancbKy
JlyraHcbkoi obnacri.

<>
Moswuuia BepxoBHoro Cyay
<>

3rigHo 3i cTatTeto 1227 LK YkpaiHu cymu 3apo6iTHOT nnaTu, neHcii, ctuneHai,
ZJOMOMOT y 3B'A3KY 3 TMMYacOBOIO HenpaLe3aaTHICTIo, BiAWKOAYBaHb Y 3B'A3KY 3
KaniutBoM abo iHWMM YIWKOAKEHHAM 340POB'sA, IHWINX coLianbHUX BUMNAT, AKi
HafieXxanu cnajKkoaaBLeBi, ane He Bynu HAM oflep>KaHi 33 XNUTTA, NepefaTbca
yneHam noro cim’i, a y pasi ix BigCyTHOCTi BXOAATb A0 CKnagy cnagwmnHu.

BignogigHo go yactuHm nepoi ctatTi 1218 LIK YkpaiHm fo cknagy cnagwmHu
BXOAATb YCi MpaBa Ta 060B'A3KY, L0 HaneXanu cnajKoaaBLEeBi HA MOMEHT Bif-
KPUTTA CNAALWMHN | He NPUMNUHUANCA BHACNiAOK NOro cmepTi.

YactuHa nepuwa ctatTi 1269 LIK YkpaiHn nepenbayac, Wwo cnafgkoemelb, AKUIA
6a’ka€ NPUAHATU CMaALLMHY, ale Ha Yac BigKPUTTA CMAAWUHN He NPOXMBaB No-
CTiIMHO i3 cNnagKkogaBLem, Ma€ NofaTy HOTapiycy 3aaBY NPO NPUNHATTA CRAagLWUHN.

BignosigHo fo yacTnHm nepwoi ctatTi 1301 LK YkpaiHu cBigouTBO Npo npaso
Ha CrnafLWwyHy BU3HAETHCA HeLliNCHIM 3a PilEHHAM CyAYy, AKLLO 6yAe BCTAaHOBJIEHO,
L0 0064, AKi BOHO BUJAHE, He MA€E NpaBa Ha CMAafKyBaHHSA, @ TAaKOX B iHLIVX BU-
nagKax, BCTaHOBJIEHMX 3aKOHOM.

3akoH YkpaiHu Big 23 BepecHAa 1999 poky N2 1105-XIV «[1po 3aranbHo-
060B's13KOBE [ieprKaBHe coLliafibHe CTpaxyBaHHS Bif HELLACHOrO BMMNAaAKY Ha BU-
pOo6HMLTBI Ta NpodecinHOro 3axBOPIOBaHHSA, AKi CNPUUMHUAN BTPaTy NpaLe3aat-
HocTi», AKMIM 3 01 ciyHA 2015 poky Aie y pepakuii 3akoHy YKpaiHu Bif 28 rpyaHa
2014 poky N2 77-VIl Ta mae Ha3By «[1po 3aranbHO060B'A3KOBE AepKaBHe coLliasibHe
CTpaxyBaHHA» BU3HAaYa€E eKOHOMIYHMNI MeXaHi3M Ta OpraHisauiiHy CTpyKTypy
3aranbHOO60B'A3KOBOr0 AepPKaBHOMO COLialbHOro CTpaxyBaHHA rPOMajAH Bif
HellacHOro BUMNaAKy Ha BUPOOHULTBI Ta MpodeciiHOro 3axBoptoBaHHA, AKi Npu-
3BENU [0 BTPaTW NpaLe3aaTtHocTi abo 3arnbeni 3acTpaxoBaHVX Ha BUPOOHULTBI.

BignoBigHO A0 NiANYHKTY «B» MYHKTY 1 YacTuHM nepwoi cTatTi 21 3aKoHy
YkpaiHu N2 1105-X1V (y pegakuii, Aka gifna Ha YaC BUHMKHEHHA CNipHUX NPaBoBif-
HOCVH) y pa3i HacTaHHA cTpaxoBoro Bunagky QoHA couianbHOro cTpaxyBaHHsA Bif
HelLacHNX BUNagaKiB 3060B'A3aHNIA Y BCTAHOBIEHOMY 3aKOHOAABCTBOM MOPALKY
CBOEYACHO Ta B MOBHOMY 06CA3i BiILLKOAOBYBATM LIKOAY, 3arnofisHy NpaLiBHNKOBI
BHAC/IAOK YWKOAXEHHA NOro 340pOB’A, BUMNAuyloun noMy, 30KpeMa, LoMmicALA
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rpOLLOBY CyMy B pa3i 4YaCTKOBOI UM MOBHOI BTPaTW NpaLe3faTHOCTI, Lo KOMMEHCY€E
BiZNOBIAHY YaCTMHY BTpauyeHOro 3apobiTKy noTepninoro.

CratTeto 40 BKa3zaHoro 3akoHy (B pepakuii fo 01 ciuHa 2015 poky) nepenba-
YeHO, L0 CTPaXOoBi BMMNJaTX NOTePMifIoMYy MPOBAaAATLCA LLIOMICAYHO B YCTaHOBJIEHI
®oHfoM couianbHOro CTpaxyBaHHA Bif HelWacHUX BUNaAKiB AHI Ha miacTasi no-
cTaHoBu Lboro QoHAay abo pilleHHA Cyay 3 AHA BTPaTU NpaLe3faTHOCTI BHACNiAoK
HelacHoro BMMagKy abo 3 fJati BCTAHOBJIEHHS NPOGECINHOTO 3aXBOPIOBaHHS.
CTpaxoBi BUNMaTy NPOBaAATbLCA NPOTATOM CTPOKY, Ha AKUI BCTaHOBNEHO BTPaTy
npaLe3aaTHOCTI Y 3B'A3KY i3 CTPaxoBUM BUMAAKOM.

CnagkopaBelb nepebysana Ha 06MiKy Ta OTPMMYyBana LOMICAYHI CTPaxoBi
BUNNaTW y BiAAineHHi BUKoHaBYoi anpekuii DoHay couianbHOro cTpaxyBaHHA
Bifj HELACHUX BUMaAKiB HAa BUPOOHMLTBI Ta NpodeciinHnX 3axBoptoBaHb YKpaiHK
B M. lNepBomaiicbKy JlyraHcbKoi 06nacTi, AKe 3HaXoAUTbCA Ha TepuTopii, e op-
raHv fep»kaBHoi Bay TMMYaCcOBO He 3[iNCHI0I0Tb CBOI MOBHOBAXXEHHA, a TOMY
BCi HapaxyBaHHA Ta BUMMaTK CTPAXOBUX nnatexis 6yno npunuHeHo 3 01 nunHA
2014 poky.

MNMo3urBay, 3BepTaoumnch 40 Cyay 3 LM NO30BOM, 3a3HauaB, Wo cnajKkoaaBelb
3a KWTTA i3 3aABOI0 3a HOBMM MiCLieM 3HaXO4KeHHA BigaineHHa QoHAy He 3BepTa-
nlaca, He cKopucTanacb CBOIM MPaBOM Ha OTPUMAHHA NPU3HAYeHKX CTPaXoBUX BU-
nnat, a ToMy, Ha AYMKY No31Baya, CTPaxoBi BUMIaTV He MOXKYTb BXOAUTU 1O CKnagy
CNaaLWMHK, OCKINbKY 3a XUTTA y CNafKoAaBLA He BUHMKIIO NpaBa Ha Li BUnnaTu.
3aKOHO[aBCTBOM He nepef6ayveHo 34iICHEHHA CTPAX0OBVIX BUMAT NOTEPMINM, AKi
He nepeMiCTUANCH 3 TUMYaCOBO OKYMNOBaHOI TepUTOPii.

BignosiaHo fo ctaTTi 64 KoHCTUTYLiT YKpaiHM KOHCTUTYLiHI NpaBa i ceoboan
TIIOAVHY | rpOMaZAHMHa He MOXKYTb 6y TV 0OMeXeHi, Kpim Brnagkis, nependayeHnx
KoHcTuTyui€to YKpaiHu.

B ymoBax BO€EHHOro abo Hafi3BMYaNHOro CTaHy MOXYTb BCTaHOBOBATUACA
OKpeMi oOMeXeHHA NpaB i cB060[ i3 3a3HAYEHHAM CTPOKY Al X 0OMEXEHb.
Ha yac BMHMKHEHHA CripHUX NPaBOBIAHOCKH Hi BOEHHWI, Hi HaA3BMYaNHUN CTaH
B YKpaiHi B Ljinomy, Ak i Ha okpemuix Teputopisax [JoHeLbkoi Ta JlyraHcbkoi obnacTei,
3anpoBafXeHo He 6yro.

Y ctatTi 38 3akoHy N2 1105-XIV (y pepakuii, YAHHIN Ha Yac NPUNUHEHHA
CTpaxoBuX BMMAAT) NnepeabayeHo BUNaaKy NPUNVHEHHS CTPAaxoBUX BUMNAT
i HaJaHHA couianbHMX MNOCAYT: Ha BECb Yac NPOXMBAHHA NOTEPNINOro 3a Kop-
[AOHOM, SIKLLO iHLWe He NepeabaveHo MiXKHapPOAHMM AoroBopom YKpaiHu, 3roga
Ha 060B'A3KOBICTb AKOro HafaHa BepxoBHoto Pagoto YKpaiHu; Ha BeCb vac, npo-
TArOM SIKOrO NOTepninuin nepebyBace Ha fepPKaBHOMY YTPUMaHHI, 3a YMOBMU, WO
yacTKa BMMNNaTu, Aka NepeBuLLYE BapTiCTb TAKOrO YTPUMAHHSA, HAaETbCA 0cobam,
AKi nepebyBaloTb Ha YTPMMaHHI NOTEPNiNoro; AKLWO 3'ACyBanoca, Wo BUNNaTH
npu3HayYeHo Ha niacTasi JOKYMEHTIB, AKi MiCTATb HenpasAuBi BigomocTi. Cyma
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BMTPAT Ha CTPaxOBi BMMNaTK, OTPUMaHI 3aCTPaxoBaHWM, CTATYETbCA B CYAOBO-
My MOPAAQKY; AKWO CTPaxXOBUIA BUMALOK HAaCTaB BHACNiJOK HABMUCHOIO HaMipy
3anofifaHHA cobi TpaBMK; AKLLO NOTEPNINMIA YXUNAETbCA Bi MeANYHOI un Npo-
decinHoi peabinitavii abo He BUKOHYE NpaBui, NOB’A3aHUX 3 YCTAaHOBNEHHAM UK
nepernagom ob6CcTaBvH CTPAXOBOro BUMAAKY, abo nopyLuye npasBuia NOBeAiHKN
Ta BCTAHOB/NEHW 11 HBOTO PEXMM, L0 NEPELLUKOAXKAE OfYKaHHI0; B iHLWINX BU-
najkax, nepefbayeHnx 3aKOHOAAaBCTBOM.

3rigHo nyHKTy 3 po3giny VIl «[pukiHueBi Ta nepexigHi NONoKeHHA» 3aKoHYy
N2 1105-X1V (y pepakuii ig 28 rpyaHsa 2014 poky N2 77-VIII) KabiHeT MiHicTpis Ykpai-
HY B3HaYa€ 0Co6NMBOCTI HAAAHHA COLlia/IbHUX MOC/TYT Ta BUMIATU MaTepiaibHOro
3ab6e3neyeHHs 3a CoLiabHUM CTPaxXyBaHHAM BHYTPILUHbO NepeMmilleHUM ocobam
(rpomagAHam YKpaiHu, AKi nepecenvnmnca 3 TMM4acoBO OKYMNoBaHOI TepuUTopii,
TepuTopii nposeaeHHA ATO abo 30HM Haf3BUYANHOT CUTYalUll).

Br3HaueHHsA TOro, XTO € BHYTPILWHbO NepemilleHMMN ocobamu, HafaHo B ab-
3aLi nepliomy YacTmHuM nepuoi ctatTi 1 3akoHy YkpaiHu Big 20 )oBTHA 2014 poky
N2 1706-VII «[Mpo 3abe3neyeHHs NpaB i cBOO6O BHYTPILLHbO NepeMileHnx ocio»
(mani — 3akoH N2 1706-VII; y pepakuii, ika Aiana Ha yac BUHUKHEHHA CMipHUX Npa-
BOBIAHOCMH). BHYTpilIHbO NepemilleHo 0cob0oto € rpOMagAHNH YKPaiHW, AKUIA
NOCTINHO NPOXKMBAE B YKpaiHi, AKOro 3Mycunm abo AKMiA CamoCTiHO NOKMHYB CBOE
MicLie NPOXMBaHHA Y pe3ynbTaTi abo 3 METO YHUKHEHHS HEraTUBHUX HACMIAKIB
36poHOro KOHGANIKTY, TMMUYACOBOI OKyMaLlil, TOBCIOAHUX MPOABIB HACUNbCTBA,
MacCOBMX MOpYLIeHb NpaB JIIAVNHM Ta HAA3BMYANHNX CUTYaLil MPUPOAHOrO UK
TEXHOreHHOro XapakTepy. AK 3a3HaueHo B CTaTTi 2 Lboro 3aKoHy, YKpaiHa BX1Ba€
BCiX MOXNMBUX 3ax0pAiB, nepefnbaveHnx KOHCTUTYLiED Ta 3aKoHamK YKpaiHu,
Mi>KHapPOAHUMW [OrOBOPaMY, 3rofa Ha 060B'A3KOBICTb AKMX HajaHa BepxoBHoO
Papoto YkpaiHu, Wwopno 3anobiraHHA BUHMKHEHHIO NepeiyMOB BUMYLIEHOTO BHY-
TPIiLLHBOrO NepeMmilLeHHsA 0cib, 3aXMCTy Ta AOTPMMAHHA NpaB i CBO60[ BHYTPILLIHbO
nepemiLleHnx ocCid, MOBEPHEHHSA TaKMX OCi6 [0 iX MOKMHYTOrO MiCLsl MPOXMBaHHA
B YKpaiHi Ta ix peiHTerpaduii.

BopHouac yacTnHOIO nepLioto CTaTTi 3 BKa3aHOro 3akOHy BCTaHOBJIEHO, WO
rpoMagAHNH YKpaiHu 3a 06CTaBWH, BU3HaYeHNX y cTaTTi 1 Liboro 3akoHy, Ma€ npaso
Ha 3axMCT Bifi NPUMYCOBOrO BHYTPILWHbOrO NepemilieHHA abo NPMMYyCcOBOro Mo-
BEPHEHHA Ha MNOKMHYTe MiCLie MPOXMBaHHSA, O BPaXOBYETbCA CYJOM.

[lo »KofHOrO 3 yKa3aHVX 3aKOHIB He BHeCeHO TaKoi NifCcTaBy AnA NPUNMHEHHSA Co-
LianbHMX BANNAT, AK BiCYTHICTb B 0cobM if peecTpaLii AK BHYTPILUHbO NepeMiLLeHoI.

MoctaHoBamu KabiHeTy MiHicTpiB YKkpaiHu N2531, 637 Ta 595 BCTaHOBMIEHO
cnevianbHU NOPALOK 3AiINCHEHHS CTPAXOBUX BUMNMAT A5 OCi0, SiKi TUMYACoBO ne-
pecenunucsa 3 palioHy nposegeHHs ATO, TO6TO 0CO6NUBOCTI BUMNNATK MaTepiasb-
HOro 3abe3neyeHHa 3a coliaNibHNUM CTPaxyBaHHAM BHYTPILHbO NepemilleHnM
ocobam.
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3a3HayeHi NiA3aKOHHI HOPMATVBHI aKTV He perynioTb NUTaHHA WOAO 34iN-
CHEHHSs CTPaxoBUX BUMMAT ocobam, fAKi 3 paroHiB npoBeaeHHs ATO He nepece-
NUAINCA Ta MPOAOBXKYIOTb NPOXKUBATK 3a CBOIM MOCTIVHMM MiCLleM NPOXMBaHHA
Ha TepUTOPIi, AKa He KOHTPOJIIETbLCA OpraHamun gep>kaBHoi Bnagu. BkasaHi nia-
3aKOHHI aKTV He € 3aKOHOM, TOMY He MOXYTb 3BY>KyBaTuh 4/ CKacoByBaTV Nnpasa
rpoMagsH, AKi BCTAaHOBIEHO HOPMATMBHO-NPABOBMMM aKTamy BULLIOT OPUANYHOT
cunn. BoHY He peryniotoTb MUTaHHA WOAO 3AINCHEHHA CTPaxXoBUX BUMNIaT ocobam,
AKi 3 parioHiB nposeaeHHA ATO He nepecenunnca Ta NPOJOBXKYIOTb NPOXKMBATH
3a CBOIM MOCTINHMM MiCLIeM MPOXKMBAHHA Ha TEPUTOPIT, AKA HE KOHTPOJIIOETHCA
opraHamm gep>kaBHol Blagu.

Mpo HeobXiAHICTb coLianbHOro 3aX1CTy 0Cib, AKi NepebyBatoTb Ha TMYACOBO
OKynoBaHux TepuTopiax y [JoHeubKii Ta JlyraHcbKin obnactax, igeTbca i B 3a-
KOHi YKpaiHu Bif 18 ciuHa 2018 poky N2 2268-VIII «[po ocobnmnsocTi aepx*aBHOT
NoNiTUKK i3 3a6e3MneyeHHs AepPKaBHOMo CyBepeHiTeTy YKpaiHU Ha TMYacoBO
OKYyMoBaHux Teputopiax y loHeLbKil Ta JlyraHCbKin obnactax» (gani — 3akoH
N2 2268-VII).

Y cTaTTi 2 uboro 3akoHy nepefbdayeHo, Wo 3a GisYHMU 0COBaMU HE3aNEXHO
BiZl NepebyBaHHsA iX Ha 06Ky AK BHYTPILUHbO NepeMilleHnx ocib un Big HabyTTA
HVMW CreLianbHOro MPaBOBOro CTAaTyCy Ta 3a PUANYHUMU 0CObaMM 36epiraeTbea
npaBo BMACHOCTI, iHLLi peyoBi MpaBa Ha MaHo, y TOMY YNCITi HA HEPYXOMe MaiHO,
BKJIIOYA0UM 3eMeSTbHi JiNAHKY, WO 3HAXOAUTbCA Ha TUMYaCOBO OKYMOBaHUX Tepu-
Topiax y [loHewbKili Ta JlyraHCbKil 06nacTsx, AKLO Take MaliHO HabyTe BignoBigHO
[10 3aKOHIB YKpaiHu.

MigTBEepAXKYytouM MalHoBI NpaBa ¢i3nyHKX 0Cib He3anexHo Bif nepebyBaHHA
X Ha 061Ky AIK BHYTPILLHbO NEePEMILLeHNX OCi6 YK Bif HAOYTTA HAMM CnevianbHOro
CTaTycCy, 3aKOH He nepef6ayae >KOAHNX 0OMeXKeHb iHLLNX NPaB TakuX 0ci6, AIKi BOHK
MOXYTb peani3yBaT Ha TepuTopil YKpaiHu.

BkasaHy npaBoBy no3uuilo BMKNageHo B noctaHoBi Benukoi MNanatn Bepxos-
Horo Cyay Big 20 BepecHA 2018 poky B cnpasi N2243/3505/16-1 (NpoBag»eHHsA
N 14-271uc18).

AHani3 BuLLeHaBeAeHNX HOPM NpaBa Ja€ NiAcTaBy 3poOUTY BUCHOBOK, LLIO He-
HaZlaHHA 0cobi, AKa He € BHYTPILLIHBbO NepemilleHo 0cob0to, AOBIAKM NPO B3ATTA il
Ha 06K Ik 0cobU, fiKa NepeMiLLy€ETbCA 3 TMYACOBO OKYMNOBaHOI TepuTopil YKpaiHu
abo paioHy nposeaeHHA ATO, Ta He3BepHEHHSA Liiei ocobu o poboumnx rpyn oH-
Ay Ha NigKOHTPONbHIN YKpaiHi TepuTOpii 3aABOI0 MPO HapaxyBaHHA BUMMAT, He €
NigcTaBoIo ANA HEBUMIATU CTPAXOBUX NATEXIB, OCKIIbKU Take npasa 3akpinneHe
3a ocob6oto nonoxkeHHAMM 3akoHy N2 1105-XIV (3 01 ciuHa 2015 poky B pegakuii
3akoHy YkpaiHu Big 28 rpyaHa 2014 poky N2 77-VII) i moxe 6yTn obmexeHe nuwie
yBe[eHHAM BOEHHOIO UM Hafi3BMYAMHOrO CTaHy Ha OKpeMill TepuTopii Yn Ha BCin
Teputopii YKpaiHm.
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BuleBnKnageHi NONoXeHHA 3aKOHOAABCTBA CBigYaTb NPO Te, WO ChagKo-
JaBelb Masna NpaBo Ha HapaxyBaHHA Ta BMMNATy CTPaxXOBUX BUMMAT HE3aNeXHO
Bifl 3BepHeHHA Ao pobounx rpyn GoHAy Ha NiAKOHTPONbHIN YKpaiHi Teputopii,
a TOMy CnagKoemeLb BigNOBiAHO A0 NofoXKeHb cTaTTi 1227 LUK YkpaiHu mae npaBo
Ha OTPUMaHHA CTPaxOBUX BMUMNAT B NOPALAKY CNaAKyBaHHA 3@ 3aKOHOM.

PiweHHa BepxoBHoro Cyay B cnpasi WoA0 BiAMOBM y NpU3Ha4YeHHi
neHcii 3a Bikom Ta 3060B’'si3aHHA BignoBigaya NPU3HaYNTL NEHCilo
3a BiKOM i3 3apaxyBaHHAM [0 CTaXKy nepioAis, AKi NiaTBEepAXKYIOTbCA
AOKYMeHTaMu, BU4aHNMU Ha TUM4YacOBO OKYMOBaHill Teputopii

NMOCTAHOBA

22 x0BTHA 2018 poky

cnpasa N°235/2357/17

agMiHicTpaTBHe nNpoBagxeHHA N°K/9901/2383/17

Burar
Bepxosuuin Cys BCTAHOBUB:
<>

KacauiiHa ckapra obrpyHTOBaHa TUM, L0 OCMOpIoBaHi nepioan poboTr nosu-
Baya NiATBepAKYOTbCA apXiBHUMU AOBIAKaMU, AKi NignycaHi nocagosnmm ocobamu
Tak 3BaHoI «[JHP», Ta gincHicTb AKMX BigNOBigay CTaBUTb Nif CYyMHiB.

<>
Hocnignewn cnipHi NpaBoBiAHOCUHK, KONeria CyaAiB 3a3HayaE HacTynHe.

MpuHLMNK, 3acagn | MexaHiamMu GYHKLIOHYBaHHA CUCTEMM 3arafibHOO60B'A3-
KOBOTO [1ep>KaBHOMO NEHCINHOro CTpaxyBaHHSA, MPU3HaUYeHHs, NepepaxyHKy i Bu-
NAaTh NeHCin, HalaHHA colianbHKX Nocnyr 3 KowrTis MNeHcinHoro doHAy, nopaaoK
dopmyBaHHA HakonnyyBanbHOro neHcinHoro GoHay Ta GiHaHCYyBaHHA 3a paxyHOK
MNOro KOLWTiB BUAATKIB Ha ONnaTy AOroBOpiB CTpaxyBaHHA [OBIYHMX NeHCi abo
OHOPA30BUX BMMNJIAT 3aCTPaxoBaHMM 0cobam, YneHam ixHix cimelt Ta iHLWKM 0co-
6am peryntoe 3akoH YKpaiHu «[po 3aranbHO060B’A3KOBE Aep»aBHe MNeHCiHe
CTpaxyBaHHA».

BignoBigHo o u. 1 cT. 26 3akoHy YKpaiHu «[po 3aranbHO060B A3KOBE flepaB-
He NeHCilHe cTpaxyBaHH=A» (y pefaKLii, YNHHIN Ha YaC BUHUKHEHHSA CMipHKX NpaBo-
BiJHOCMH) 0COOM MatoTb NPaBO Ha NPWU3HAYEHHS NEHCI 3a BIKOM Mic/1A JOCATHEHHSA
BiKy 60 POKiB Ta HAABHOCTI CTPaXxOBOro CTaXy He MeHLwe 15 pokis.

3rigHo 3 u. 1 cT. 24 3aKkoHy YKpaiHu «[po 3aranbHOO60B'A3KOBE AepKaBHE
NeHCilHe CTpaxyBaHHA» CTPaxOBUI CTax — nepiof (CTPOK), MPOTArOM AKOro 0COo-
6a nignArae 3aranbHOO60B'A3KOBOMY iePKaBHOMY MEHCIMHOMY CTpaxyBaHHIO Ta
3a AKUN LWOMICALIA CNaYveHi CTPaxXoBi BHECKM B CyMi HE MEHLUIN, Hi>K MiHIManbHUN
CTPaxoBuWIi BHECOK.
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YacTrHolo 4 BKa3aHoI CTaTTi nepeabayeHo, Lo nepiogun TpyAoBOI AisnbHOCTI Ta
iHLWi nepiofw, Lo BPaxoByBanMca A0 CTaxy po6OTY AN1A NPU3HAYeHHS NeHCii Ao Ha-
6paHHA YMHHOCTI LM 3aKOHOM, 3apPaxX0oBYTbCA [JO CTPAXOBOrO CTaxKy B NOPAAKY
i Ha ymoBax, nepeabayeHnx 3aKOHOAABCTBOM, LLO AIANO paHille, KpiM BMUNaAKiIB,
nepepbaveHrx LM 3aKOHOM.

MyHKTOM 16 MNMpUKiHLEBUX NonoXxeHb 3akoHy YKpaiHu «[1po 3aranbHo-
060B'A3KOBe fjepKaBHe MeHCiliHe CTpaxyBaHHA» A0 NPYBEAEHHA 3aKOHOAABCTBa
YKpaiHu y BifnoBigHICTb i3 UMM 3aKOHOM 3aKOHW YKpaiHu Ta iHLWi HOPMaTUBHO-
NpPaBoBi akTy 3aCTOCOBYIOTbCA B YACTMHI, LLO He CynepeynTb LibOMY 3aKOHY.

MonoxeHHA 3aKoHy YKpaiHu «[po neHciliHe 3abe3neyeHHs» 3aCTOCOBYOTbCA
B YaCTMHIi BU3HAaUYEeHHA NpaBa Ha NeHCilo 3a BIKOM Ha NifibroB1X yMoOBaXx i 3a BUCIYTy
POKiB.

BignoBigHo fo cT. 56 3akoHy YKpaiHu «[po neHciliHe 3abe3neyeHHs» Ao CTaxy
po6oTy 3apaxoByeTbCA PO6OTa, BUKOHYBaHa Ha MifcTaBi TPYLOBOro JOroBopy
Ha NigNPUEMCTBaXx, B yCTaHOBAX, OpraHisauiax i KoonepaTnBax, He3anexHo Bif,
BMKOPMCTOBYBaHUX pOPM BNIACHOCTI Ta rOCNOAapoBaHHA, a TakKoX Ha niacTasi
YNEHCTBa B KONToCnax Ta iHWKX KoornepaTunsax, He3anexHo Bif XxapaKktepy n Tpu-
BaNOCTi pobOTU | TPUBANOCTI NEpPepB.

Mpwn o6uncneHHi cTaxy poboTy B Konrocni 3a nepiog nicns 1965 poky, AKLLO
UneH KONrocny He BUKOHYBaB 6e3 NOBaXKHVX MPUYMH BCTAHOBIEHOTO MiHIMyMy
TPYAOBOI y4acTi B rpoMaZiCbKOMy FOCMOLaPCTBI, BPaXOBYETbCA Yac poboTu 3a dak-
TMYHOIO TPUBANICTIO.

[lo cTaxy po60TIM 3apaxoBY€ETbCA TaKOX, 30KpeMa, byab-AKa iHwa poboTa,
Ha AKi NpaLiBHVK NignAras Aep»aBHOMY CoLiaribHOMY CTpaxyBaHHI0, ab0 3a yMOBU
CNnaTv CTPaxoBUX BHECKIB, Nepiof ofep»KaHHA oNOMOry No 6e3pobiTTio, a TaKoX
poboTa B'A3HIB i poboTa 3a yrogamm LMBiIbHO-NPaBOBOrO XapakTepy 3a yMOBU
CnnaTy CTPaxXoOBUX BHECKIB; BiNCbKOBa Ciy»kba Ta nepebyBaHHA B MAPTU3aHCbKUX
3aroHax i 3'eiHaHHAX, cyx6a B opraHax Aep»aBHoi 6e3neKku, BHYTPILLHiX cnpaB
Ta HauioHanbHOT noniuii He3anexHo Bif MicLA NPOXOAXKEHHSA CyX6u; cnyx6a
Y BOEHi30BaHil OXOPOHi, B OpraHax crewjiaibHOro 3B'A3KY i B ripHUYOPATYBaNbHUX
YaCTUHAX He3aneXxHo Bif BIAOMYOI NiaNopAAKOBAHOCTI Ta HAABHOCTI CrneuiasibHOro
abo BiliCbKOBOTr0 3BaHHA; HaBYaHHA y BULLMX | cepefHiX crewianbHMX HaBYaNbHUX
3aKnagax, B y4mnmLLax i Ha Kypcax no niArotosLi Kaapis, NiaBULLEHHIO KBanidikauii
Ta nepekBanidikaLii, B acnipaHTypi, BOKTOPaHTYPI i KNiHiYHin opanHaTypi.

3rigHo cT. 62 3aKkoHy YKpaiHu «[1po neHciHe 3abe3mneyeHHs» Ta u. 1 cT. 48 K3nl1
YKpaiHy OCHOBHVM JOKYMEHTOM, LLIO MiATBEPAKYE CTaXK POOOTY, € TPYAOBA KHUXKKA.

BignosigHo go n. 1 MopAAaKy NiaTBEpPAXEHHA HAABHOIO TPYAOBOrO CTaxy
A5 NpY3HaYeHHA MEeHCi 3a BiACYTHOCTI TPYAOBOI KHUXKKKM abo BiAMOBIAHMX 3a-
NNCiB Yy Hil1, 3aTBepaeHoro noctaHosot KabiHety MiHicTpiB YkpaiHu N2637 Big
12.08.1993 (gani - NMopagok N2 637), 0CHOBHUM AOKYMEHTOM, LLIO MiATBEPAXKYE CTaX
po60TH, € TPYAOBA KHIKKA.
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3a BiACYTHOCTI TPYAOBOI KHVXKM abo BiAMOBIAHMX 3anNuUCiB Y Hill TPY[OBUI
CTaXk BCTAHOBJIOETbCA Ha NiACTaBI iHLWMX JOKYMEHTIB, BUAAHMX 3a MicLlemM poboTy,
CNYX6W, HABUYAHHS, @ TAKOX apXiBHUMM YCTaHOBaMMU.

MyHkToM 3 Mopsaaky N2637 nepepbayeHo, WO 3a BifiCyTHOCTI TPYAOBOI KHUXKKM,
a TaKoX Y TUX BMMaAKax, Konu B TPYLAOBIN KHUXKLi BifCyTHI HeobxifgHi 3anvcu abo
MiCTATbCA HEMPABUJIbHI Y/ HETOYHI 3anncy Npo nepioan poboTw, Ans NigTBEp-
AXeHHA TPYAOBOro CTaxy NPUNMalOTbCA AaHi, HAABHI B peeCTpi 3aCTpaxoBaHNX
0ci6 [lep»aBHOro peecTpy 3aranbHOOOOB'A3KOBOroO iep»KaBHOro CoLiafibHOro
CTpaxyBaHHs, AOBIKM, BUNCKM i3 HaKa3iB, 0COOOBI paxyHKM i BiJOMOCTi Ha Buaauy
3apo0biTHOI NnaTW, NOCBIAYEHHSA, XapaKTePUCTUKM, MMCbMOBI TPYZOBi JOrOBOPY i
YroAm 3 BigMiTKaMu Npo iX BUKOHAHHA Ta iHLWi JOKYMEHTM, AKi MiCTATb BiJOMOCTi
npo nepiogn po6oTu.

3rigHo n. 6 MopAagky N2637 ana nigTBepaXeHHsA BilNCbKOBOI CNy»K6u, Cy»)6u
LIMBINbHOIO 3aXM1CTy, CNyX61 B opraHax fep>aBHoi 6e3neku, po3BiayBanbHNX
opraHax, [lep»cnew3s’a3Ky NpUNMaloTbCA: BiICbKOBI KBUTKW; [OBIAKN BiICbKOBMX
KoMicapiaTiB, BillCbKOBUX YaCTUH i ycTaHOB cuctemn MiHo6opoHu, MBC, MHC, MiK-
iHbpacTpykTypm, CBY, Cny»61 30BHiLLHbOI po3Bigku, AMNC, YnpasniHHA fepkaBHOI
oxopoHu, fepxcney3s’asky, JepxnpukopgoHcnyxou, ANTC, LCHC; nosiaku
apXiBHWX i BINCbKOBO-NiKyBa/bHUX YCTaHOB.

3rigHo NyHKTIB 2.2, 2.3 IHCTPYKLii PO NopAAOK BefleHHA TPYAOBUX KHUMKOK
Ha NigNpPUEMCTBaX, YCTaHOBaX, OpraHisauinx, 3ateepaxkeHoi 20.06.1974 K CPCP
no npadui i couianbHMM NUTAHHAM (y pedakuii, AKa AiAna Ha MOMEHT 3amnoBHe-
HHA TPYZOBOI KHVXKM B CRipHi nepiogn po6oTu), 3an0BHEHHA TPYLOBOI KHVXKKM
BriepLue 3A[iMCHI0ETbCA aAMIHICTPaLliEl0 NiANPUEMCTBA B MPUCYTHOCTI MpaLiBHMKa
He Mi3Hille TVXXHEBOTro CTPOKY 3 AHA NpuiiomMy Ha poboTy. Bci 3anuncuy B Tpygosiit
KHVKLUi PO Nprinom Ha poboTy, nepesif Ha iHLWY NOCTiliHy po6oTy abo 3BiNbHEHHS,
a TaKOX NMPO HAaropoAM BHOCATbCA aAMiHICTpaLi€ NigNPMEMCTBA NiCNA BUAAHHA
HaKas3y (po3nopamKeHHs), ane He Ni3Hille TUXKHEBOrO CTPOKY, a NPW 3BiNIbHEHHI
Y [ieHb 3BiNlbHEHHA NOBMHHI TOYHO BiAMOBIAATY TEKCTY HaKas3y.

<...>

LLlo cTocyeTbcA AOBOAIB BiAMNOBIAAYa, BUKNAAEHUX Y 3anepeyeHHi Ha No3os.,
B anenAuifHiN Ta KacauilHin ckaprax npo Te, Wo AOBiAKW, BUAaHi Ha TMYacoBO
OKYMOBaHili TepuTopii He MOXyTb OyTI B3ATi 4O yBaru, Cyay nepLiol Ta anensayin-
HOT iHCTaHLi O6r'PYHTOBAHOIO BUXOLMWIIN 3 TOTO, LL|O A0 BKa3aHVX NPaBOBiAHOCKH
3aCTOCYBaHHIO NignAraloTb TaK 3BaHi «HaMibicbKi BUHATKM» MixHapoaHoro cyay
OOH: foKymeHTM, BUAaHi OKynauiiHO BNafio, NOBUHHI BU3HABaTMCA, AKLLO 1X
HeBU3HaHHA Befie 3a 06010 Cepio3Hi MopyLIEHHA a0 0OMEXEHHA NpaB rpoMagsAH.

Y 1971 poui MixxHapogHun cyn Opranisauii O6’egHaHnx Hauin (gani — OOH)
y DOKYMeHTI «lOpuamnyHi Hacnigkn anAa aep»as WoAo TPMBaYoi NPUCYTHOCTI
MNisgeHHOT Adppukm y Hamibii» 3a3HauuB, Wwo Aepxasm — uneHn OOH 30608'A3aHi
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BW3HaBaTV HE3aKOHHICTb i HEAINCHICTb TPKBatoUOT NpyUcyTHOCTI MNiBaeHHOT AGpuKn
B Hamibii, ane «y Toln yac Ak odiuinHi gii, BunHeHi ypagom MNisgeHHoi Abpuku Big
iMmeHi abo wopo Hamibii nicns npunuHeHHA aii MaHAaTa € HE3aKOHHMMK | Hepgili-
CHUMW, LA HefiNcHICTb He Moke By TN 3aCTOCOBHA A0 TaKUX Aii, AK, Hanpuknag,
peecTpaLis HApPOAXKeHb, CMepTel i WIo6iB».

€BponencbKui cya 3 npas noauHu (gani — €CMNJ1) po3suBae uen npuHUUN
y CBOII npakTuui. Hanpuknag, y cnpasax «J10i3igy npot TypeunmHm» (Loizidou v.
Turkey, 18.12.1996, § 45), «Kinp npotn TypeuunHm» (Cyprus v. Turkey, 10.05.2001)
Ta «Mo3ep npoTu Pecny6nikn Mongosu Ta Pocii» (Mozer v. the Republic of Moldova
and Russia, 23.02.2016). «30008B'A3aHHsA irHOpyBaTW, He 6paTu Jo yBary fii icHyrounx
de facto opraHis Ta iHCTUTYTIB [OKynauinHOT Bnagu] faneko Bif abcontoTHOro, —
BBaxatoTb cyaai ECIMJ1. — [ina niogen, Wo NpoXnBaTb Ha Uil TepUTOPpIT, XKUTTA
TpuBaE. | Le X1TTA NOTPIOHO 3p06UTK GiNbLL CTEPMHUM i 3aXULLEHUM GaKTUYHOIO
BNaA0I0, BKITIOYAKOUN iX CyAW; | BUKITIOUYHO B iHTEpeCcax XuUTeniB W€l TepuTopii aii
3raflaHoi BNaan, AKi MaloTb BifHOLWEHHA 4O CKa3aHOTO BULLE, HE MOXYTb NPOCTO
irHopyBaTnCA TPeTiMK KpaiHamn abo MiXKHapoLHUMYK OopraHi3auiamu, 0co6MBo
cynamu, B Tomy umncni i umm (ECMJ). Bupiwntm iHakwe o3Havano 6 308cim no-
36aBnATY NlofeN, WO NPOXMBaOTb Ha Lill TepuTOopil, BCiX iX NpaB Wwopasy, Konu
BOHV 06rOBOPIOIOTHCA B MiXKHAPOAHOMY KOHTEKCTI, Lo 03Havano 6 no36aBneHHs
iX HaBITb MiHIManbHOro PiBHA NpPaB, AKi iIM HanexaTb».

Mpwv LboMy y BUHATKOBUX BUMafKax BU3HaHHA aKTiB OKynaLiiHOi Bnaau B 06-
MEXXEHOMY KOHTEKCTi 3aXMCTY NpaB MeLKaHLiB OKYNOBaHUX TEPUTOPIN HIAKNM
UNHOM He NeriTUMI3ye Taky Bnagy.

PiwweHHn BepxoBHoro Cyay (Benuka MNanata) y cnpas.i

npo BigwWKoAyBaHHA MalHOBOI WKOAM (BiAWIKOAYBaHHA MallHOBOT
WKOAW, 3aBAaHOI BHAC/NiOK PYIHYBaHHA HEXXVT/I0OBOr0 NPUMilLleHHA
B xoai npoBegeHHA ATO)

NMOCTAHOBA

4 BepecHsa 2019 poky

cnpasa N2265/6582/16-4
npoBagxeHHA N2 14-17 uc 19

Butar

1.4 nuctonapa 2016 poky no3vBayka nopana o Cyay NO30BHY 3aABY, B AKil
3 ypaxyBaHHAM 3aABU NPo 36inblueHHA MO30BHUX BUMOT Npocusa BiALWKOAyBaTK
1 33 paxyHOK KowwTiB [lep>kaBHOro 6toaxeTy YKpaiHu 3anogisHy TepopuUCTUYHUM
aKTOM WWKoAy Y po3mipi 888 715 rpH 3a NOLWKOAKeHe TopriBesibHe NPUMILLEHHS,
a TakoXK cyfoBi BUTpaTn y po3mipi 3 000 rpH, NoB’A3aHi 3 NpoBefeHHAM Cy[0BOI
OLiHOYHO-6Y1iBENIbHOT EKCNEPTH3N.

280» NlopatoKk 4



2. |-|O3OBHy 3aABYy MOTKMBYBaJla TaKUMK o6CTaBUHaAMMU:

2.1. 24 ciuHa 2015 poky y nepiog NpoBeAeHHA aHTUTePOPUCTMYHOT onepadil
BHaCNiJOK TEPOPUCTUYHOTO aKTa — apTUNEPiiCbKOro 06CTPiny XMUTNOBOro MacKBy
y MikpopaioHi «CxigHuiA» M. Mapiynons — 6yB NOWKOAXKEHWNI (3HULLEHNIA) HanexX-
HMIA NO3MBaYLi Ha NPaBi BNAaCHOCTi TOPriBeNbHNIA 06'EKT.

2.2.3rigHo 3 po3nopagkeHHAM KM Ykpainu N2 1275-p Big 2 rpyaHA 2015 poky
M. Mapiynonb HanexuTb A0 HaceneHnX NyHKTIB, B AKMX NPOBOAMNIACA aHTUTEPO-
pucTUYHa onepauis.

2.3. Micto Mapiynonb He HaneXuTb A0 HaceleHNX NYHKTIB, Ha TePUTOPIT AKNX
opraHy gepaBHOi BafyM TMMYaCcOBO He 3[iMICHIOTb iXHi MOBHOBaXKEHHSA Bifmno-
BigHO fo po3nopagxeHHA KM Ykpainu N2 1085 Big 7 nuctonaga 2014 poky.

2.4. CtaHOM Ha 24 ciuHa 2015 poky opraHu gep»aBHOi BNagu Ha TepuTopii
M. Mapiynona [JoHeLbKoi 06nacTi 34iCHIOTb MOBHOBAXEHHA B MOBHOMY 006cA3i,
npoTe JOCi He BiflwKoAyBanv 3aBAaHy Nno3mBaylli WKoAY, a TOPriBenbHUiA 06'eKT
[0Ci He € BiHOBNEHUM.

2.5. YnpasniHHAa Cnyx6u 6e3nekmn YkpaiHu (gani — YCBY) B [JoHeLbKi 06-
nacTi NpPoBOANTb JOCYAOBE PO3CNifyBaHHA y KPMMiHaNbHOMY NPOBaAXXeHHI
N222015050000000047 3a 03HaKaMm 31104UHY, NepefbayeHOro YacTuHo Tpe-
Tbot CTaTTi 258 KpumiHanbHoro kopekcy Ykpainu (gani — KK Ykpainu). Y ubomy
KpVMiHanIbHOMY NPOBafXeHHI Mo3MBaYvKa € NOTepninoto.

2.6. 3rifHO 3 BUCHOBKOM Cy[0BOT OLiiHOYHO-OYAiBEeIbHOT eKCNepTr3nN Po3Mip
LUKOAU, CNPUYNHEHOT N031BaYLli BHACI[OK MOLLIKOMAXEHHS TOPriBeNIbHOr0 06'€KTa,
cknagae 888 715 rpH.

2.7. BigcyTHin cneuianbHMn HOPMaTUBHWIA akT — NopAROK HaiaHHA FPOLIOBOT
[OMOMOTY Ta BifJLLKOZYBaHHA LUKOAM 0cobam, AKi NocTpaxaani nij vyac npoBefeH-
HSl QHTUTEPOPUCTUYHOI onepalii y [JoHewUbKil i JlyraHCbKiln obnacTsx, — AKuiA MaB
6y TV NigroToBneHni i BHeceHUin Ha po3rnag KM YkpaiHu wwe B »oBTHi 2014 poky
Ha BUKOHaHHA noro posnopagxeHHA N2 1002-p Bif 16 xoBTHA 2014 poky.

2.8.Big 30608'A3aHb, BU3HayeHx ctatTelo 1 MNepLioro npotokony ao KoHBeHLji
NpO 3aXUCT NPaB JIIOAUHY | OCHOBOMOJOXHMX CBOOOS (Aani — KoHBeHLiA), YKpaiHa,
BiANoBigHO o cTaTtTi 15 KoHBeHLUil, He BigcTynana.

2.9. o cutyadii, B AKin onMHUNAcA No3nBayka, 3aCTOCOBHUMM € BUCHOBKN
€BponeicbKoro cyay 3 npas nognHu (gani — €CMJ), cbopmynboBaHi B 410ro pilleH-
HsX Bifl 8 ciuHA 2004 poKy y cnpasi «Angep Ta iHwWi npotn TypeuunHu» (Ayder and
Others v. Turkey, 3asaBa N223656/94) Ta Bif 19 »0BTHA 2012 poky y cnpasi «KaTaH
Ta iHWi npotn Mongosu i Pocii» (Catan and Others v. Moldova and Russia, 3adBa
N243370/04 Ta iHwwi).

<...>
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3. 20 kBiTHA 2017 poky OpA>KOHiKiA3eBCbKMI paliloHHWUI cya M. Mapiynonsa
[JloHeLbKOT 06NacTi yXBanuB pilleHHA, AK1M NMO30B 3a/J0BOJIbHYB.

<...>

16 cepnHa 2017 poky AnenauiiHuin cyn [JoHelbKoi 0651acTi yXBanmB pileHHs,
AKMM pileHHA OpAXKOHIKiA3eBCbKOro paoHHoro cyny m. Mapiynona [loHeubkoi
obnacri Bif 20 KBiTHA 2017 poKy 3annWwmnB 6e3 3miH.

<...>

9. 12 rpygHa 2018 poky BepxosHuit Cyg y cknagi Konerii cyaais Jpyroi cyno-
BOI Manatn KacauiiHOro umBinbHOro cyay yxsanolo nepefas CnpaBy Ha po3rnag
Benukoi MNanatn BepxosHoro Cyay.

10. O6rpyHTYyBaB yxBasny TUM, L0 Y Ljil CNpaBi € BUKJIOYHa NpaBoBa Npobnema,
BMpiLLeHHA AKOI NoTpibHe fnA 3abe3neyeHHA Po3BUTKY NpaBa Ta GopMyBaHHA
€VHOI MPaBO3aCTOCOBHOI NPAKTMKM y COpax Npo BifLLIKOAYBaHHA WKOAM, 3anogi-
AHOT TePOPUCTUUYHUM aKTOM. 1151 BUPiLLEHHA W€l npobnemmn HeobxigHO, 30KpeMma,
BU3HAUNTU:

10.1. lOpranyHy nigcTaBy BiALWKOAYBaHHA LWKOAM, 3aMOAIAHOI TEPOPUCTUYHVM
akToMm (cTatTa 19 3akoHy, ctatTa 86 KL3 YKpaiHu, um ix 3acTocyBaHHsA 3a aHa-
OTIEI0 3aKOHY).

10.2. NopAROK BifLLIKOAYBaHHA LLKOAW, 3aMOAIAHOI TEPOPUCTUYHUM aKTOM.

10.3. Cy6’eKTa BifLIKOAYBAHHA WKOAM, 3aM0AiAHOI TEPOPUCTUUYHNM aKTOM,
3 ypaxyBaHHAM TepuTopil, Ha AKiN Binbynoca 3anofiaHHA wkoan (MiAKOHT-
POJibHA UM HEMiJKOHTPOSIbHA).

<...>
Mo3KnLIa BEPXOBHOIO Cyay

(1) OuiHKa aprymeHTiB yyaCHVKIB CNpaBu Ta BUCHOBKIB CyfiB NepLuoi i ane-
NAUINHOI iHCTaHUiN

(1.1) WLlopo HaABHOCTI y NO3MBaYKM NEFiTUMHMX OYiKyBaHb BifJLLKOAYBaHHA
3a paxyHOK [iep»<aBu LIKOAW, 3aBAaHOI MOLIKOAXKEHHAM BHACNifOK TEPOPUCTUUYHOIO
aKTa TopriBenbHOro o6’ekta

14. KoxHa ¢i3unuHa abo opuanyHa ocoba Ma€e npaBo MUPHO BOMOAITU CBOTM
MalHoM. HixTo He Moxe OyTv No36aBneHU CBOET BNACHOCTI iHAKLLE AK B iHTepecax
CycninbCTBa i Ha yMoBax, nepefbayeHrX 3aKOHOM i 3arasibHAMU MPUHLMMAMU MiXK-
HapogHoro npasa. [poTe nonepesHi NONOXEHHS XOLHUM YNHOM HE OOMEXYIOTb
npaBo fepaBy BBOAUTA B [it0 TaKi 3aKOHW, AKi BOHa BBa)a€ 3a HeobxifaHe, Wob
3[iNCHIOBATM KOHTPOJb 32 KOPUCTYBAaHHAM MallHOM BiiMOBIAHO A0 3arasbHUX
iHTepeciB abo anAa 3abe3neyeHHs cnnaTy NoAATKIB UM iHWMX 360piB abo WTpadis
(ctatTa 1 MNeporo npoTokony Ao KoHBeHLUii).

15. Cyan nonepeaHix iHCTaHLi BCTAaHOBWW, WO NO3MBaYKa € BNAaCHNKOM
TopriBesibHOro 06’eKTa — KPaMHUL HENPOJOBOJIbYMX TOBAPIB «EBa», — AKNIA OyB
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NOLWWKOAXKEHWI (3HNLWEeHNI) 24 ciuHA 2015 poKy, a TaKOX pOo3TaLloBaHOI 3a aape-
COI0 TOPriBeNbHOro 06’eKTa 3eMeNbHOI AiNAHKN 3 LifIbOBUM MPU3HAYeHHAM /1A 06-
CJlyroBYBaHHsA MarasuHy NpogoBOSIbYKX | HEMPOAOBOJIbYYMX TOBaPIB Ta KadeTepito.

16. MNo3mBayKa 3BepHynaca 4o Cyay, MOT/BYBaBLUN MO30B, 30Kpema TUM, Lo
He oTprMana Bif Aep»KaBy BifLLIKOAYBaHHA 3a NMOLIKOAMXKEHHA (3HULEHHA) 1T Top-
risesibHOro 06'ekTa, Ha sike NO3KBaykKa, Ha 1i AYMKY, Ma€ NpPaBo 3rigHO 3 YNHHUM
3aKOHOAaBCTBOM YKpaiHu Ta cTaTTeto 1 [Nepworo npotokony Ao KoHBeHLi.

17. Cyav nepLuoi  anenAuinHoi iHCTaHLii BCTAaHOBUIY, L0 NO3MBaYkKa 3Bep-
Tanacsa go Mapiynonbcbkoi MicbKoi pagu Ta loHeLbKoT 0651acHOI iepKaBHOI aaMmi-
HiCTpauii LLoAO0 OTPUMAHHA BKa3aHOr O BifLWKOAYBaHHA, MpoTe OTp1Marna BigMoBM
yepes HeBM3HAYEHICTb OpraHy, BifNoBifanbHOro 3a HalaHHA Takoro BiALKOAYBaH-
HA, Ta BiACYTHICTb BiANOBIAHNX AepaBHMX Nporpam. ToMy No3rBayKa BBaKag, WO
[eprkaBa YKpaiHa nopyLumna 3akpinneHey ctatTi 19 3akoHy npaBo Ha OTPUMaHHA
BiALUKOAYBaHHA, OCKINIbKM TPMBaNnin nepio Yacy He Haja€ KoMneHcawito, BHacni-
[lOK YOro HeBiJHOBNEHNM € TopriBeNbHUIA 06'eKT (T. 1, a. . 5).

18. lMo3uBauKa He CTBepAXKyBana, WO MOLKOAMKEHHA HaNeXHOro i Ha Npasi
BJIACHOCTI TOpriBesibHOro 06'ekTa 6yno HacNiLKOM NOPYLUEHHA AepKaBoto il He-
raTmeHoro o6oB’aA3Ky 3a ctatTeto 1 MNepworo npoTtokony Ao KoHseHUil, a cyam
nonepegHix iHCTaHUi He BCTaHOBUIIY, L0 TaKe MOLIKOAXeHHA Biabynoca BHa-
cnipok Aiv gep<asu. OTxe, LA CripaBa CTOCYETbCA 3aXMNCTY MO3UBAYKOI0 He NpaBa
BJIACHOCTi Ha TOPFiBENbHUI 06'EKT i 3eMesIbHY AiNAHKY, Ha AKill BiH pO3TalLOBaHUI,
Bif nocAraHb 3 60Ky AepaBu, a NpaBa Ha OTPMMAHHA 33 PaxXyHOK fepKaBi BifLLKO-
JyBaHHA WKOAW, 3anofiaHol y nepiog npoBedeHHA aHTUTEPOPUCTUYHOI onepauil
BHACNIAOK MOLKOAXKEHHA MNif Yac TEePOPUCTUYHOrO aKkTa HafleXHOro no3smeauli
Ha npaBsi BNacHOCTi TOpriBesibHOro 06’eKTa.

19. Tomy Benuka Nanata BepxosHoro Cyly Ma€e BCTaHOBUTM, Y1 OXOMJTIOETbCA
MOHATTAM «MaNHO» Y pO3yMiHHi cTaTTi 1 MNepLluoro npotokony ao KoHseHLii npaso
Ha BiALIKOAYBaHHA AepKaBoto WKoaw, nepeabayeHe y ctatti 19 3aKoHy.

20. 3rigHo 3 ycTaneHoto npaktukoto ECMJ1 NOHATTA «<MaiHO» y MepLUii YaCTUHI
cTatTi 1 Mepworo npotokony Ao KoHBeHL i Ma€ aBTOHOMHe 3HAUYeHHS, AKe He 06-
MeXYETbCA MPaBOM BNaCHOCTI Ha peyi maTepiasibHOro CBITY Ta He 3aNeXWTb Bif
dopmanbHoi Knacudikawii, IPUNHATOI y HaLioOHaIbHOMY 3aKOHOAABCTBI: AieAKi iHLLi
npa.a 1 iHTepecy, Lo CTaHOBATb aKTUBW, TEX MOXYTb PO3rNAAATUCA AK <MANHOBI
npaBa», a 0TXKe, K «MaliHO» (AuB. mutatis mutandis piweHHs €CMJ1 Big 5 ciuHA
2000 poky y cnpasi «benenep npotu Itanii» (Beyeler v. Italy), 3asasa N2 33202, § 100).

21. Tak, 3a NeBHUX 0OCTAaBUH 3axMCTOM cTaTTi 1 [MepLioro npotokony Ao KoH-
BEHLil MOXe KOpUCTYBaTMCA NeriTMHe ovikyBaHHsA (legitimate expectation) ycniw-
HoOI peani3aLii MaliHOBMX NpaB (NpaBo BMMOrH). 1nA Toro, Wwob «ouikyBaHHA» Oyno
«NeriTMMHVM», BOHO Ma€ 6y T 3aCHOBaHMM Ha HOPMi 3aKOHY abo iHLIOMY npaBo-
BOMY aKTi, TAaKOMY K CyOBe pilleHHs, NOB'A3aHOMY i3 MallHOBUM iHTepecoM (guB.
mutatis mutandis piweHHa €CMNJ1 Big 28 BepecHA 2004 poky y cnpaBi «<KonewubKuii

JAopatok 4 » 283



npotu CnoBayunHu» (Kopecky v. Slovakia), 3asBa N244912/98, § 49-50). MpoTe cTaT-
1A 1 MepLoro npoTokony fo KoHBeHLUii He rapaHTye MpaBo Ha HabyTTA MaliHa (guB.
mutatis mutandis piweHHa €CMJ1y cnpaBi «Konewbknit npoTy CoBayunHmy», § 35).

22.To670, 0c06a, AKa MA€E MaNHOBWUI IHTEPEC, MOXKe PO3rNAAATUCH AK TaKa, Lo
LUKOAYBaHHSA 1epKaBoto LKOAM) Y ceHci cTaTTi 1 Mepluoro npotokony Ao KoHBeHUii,
KONW ONA LUbOro iHTepecy € JOCTaTHI MiACTaBM Y HaLiOHaNIbHOMY 3aKOHOLABCTBI.
OcTaHHE MOBUHHO AiaBaTN 3MOTY YiTKO BU3HAUUTV KOHKPETHUIN MalHOBUI iHTEpeC
ocobu, KU, HanprKnag, Mae 6yt nepef6aveHMm y BiAMOBIAHNX HOPMATUBHUX
npvnuncax abo NiaTBEPAXEHMM B iHLLIOMY NPaBOBOMY aKTi, 30KpeMa, Y CyAOBOMY
pileHHi (auB. Ana nopiBHAHHA mutatis mutandis yxsany €CINJ1 wono NpunHATHOCTI
Bif 2 nunHa 2002 poky y cnpasi «largyk Ta iHwi npoTtn YkpaiHu» (Gayduk and Others
v. Ukraine), 3aaBu N245526/99 Ta iHwwi). OuikyBaHHA He Oyae NeriTMMHUM, KoK €
Cnip WoAo NpaBuUIbHOCTI TIYyMayeHHsA Ta 3aCTOCYBaHHA HaLiOHaNIbHOMO 3aKOHO-
[ABCTBA, i AOBOAM 3aABHMKaA BiAXWNAE HaLioHanbHWUIA cya (gme. mutatis mutandis
piweHHAa ECMJy cnpasi «<Koneubkuin npoTty CnosayumHmy, § 50).

23. 3 ornAgy Ha BKa3aHe Benuka [Manata BepxosHoro Cygy noBuHHa 3'acy-
BaTW, YN MA€E NPaBO Ha OTPUMAHHA 3a paxyHOK AepaBy KOMNeHcaLlil 3a WwKoay,
3anogifHy y nepiof NpoBefeHHA aHTUTEPOPUCTUYHOI onepaLii BHaCNifoK CTBep-
[XKyBaHOrO MOLUKOAMKEHHA Mif YaC TePOPUCTUYHOIO aKTa HafleXXHOro No3rBauylLli
Ha NpaBi BNaCHOCTi TOPriBeNibHOro 06'eKTa, Taky OPUANYHY OCHOBY, LLO 1A€ 3MOTY
BM3HAUNTU KOHKPETHWIA MaiHOBUI iHTepec no3mBayku. OCTaHHA oKpecnuna noro
y 3asBi Npo 36iNblUEHHA NO30BHUX BUMOT Cymoto y 888 715 rpH (T. 1,a. c. 183-184),
LLIO Ha Yac po3rnagy CNpaBu € peanbHO BapTICTIO 3a3HaYeHOro o6'eKTa, BU3Ha-
YeHOIo BiANOBIAHO A0 NPOBeAeHOI Ha NiACTaBi yxBanu cydy nepLoi iHCTaHUil Big
3 6epesHsa 2017 poKy CcynoBoi OLiHOYHO-OyhiBenbHOI ekcneptusm (1. 1, a. ¢. 179-
180). Xoua y No30BHiIl 3asABi MO3MBaykKa OLiHIOBana BapTiCTb 3aBAaHOI i LKOAMW
y 759 806 rpH, BUX0OAAYM 3 BApTOCTi BiAHOBNEHHA TOPriBeNbHOro 06'eKTa, Bigno-
BiJHO 1O KOLUTOPWCHOrO paxyHKy, cknageHoro ¢isnyHoto ocoboto-nianpremuem
OCOBA_2 ctaHoM Ha 30 6epe3HA 2016 poky (T. 1, a. ¢. 22-44), a 3rigHO 3 NOJaHUM
[0 Cyny nepLuoi iHCcTaHLii 16 ciuHA 2017 poKy KNOMOTaHHAM NPO MPUERHAHHA MUCb-
MOBWUX [OKa3iB A0 MaTepianis cnpasu (T. 1, a. €. 82), - BUXo[AYM 3 BapTOCTi NpaBa
BVMIMOTU BifLUKOAYBaHHA WKOAM, 3aBAAHOI «06'EKTY KOMEPLiIHOT HEPYXOMOCTI»,
ouiHeHoroy 500 987 rpH y 3BiTi Npo ouiHKy [prBaTHOro nianpuemcTaa (gani— M)
«LeHTp ekcnepTHUX nocnyr» Bifg 15 yepBHA 2015 poky (T. 1, a. c. 83-112).

24. 3aBoaHHA MalHOBOT (MaTepianbHOT) WKOAN € NiACTaBOIO BUHUKHEHHA
LMBINbHUX NpaB Ta 060B'A3KIB (NYHKT 3 yacTuHM apyroi ctaTTi 11 LUK Ykpainn).
25. BigwkopayBaHHsA 36UTKiB Ta iHLLi Cnocobm BigLIKOAYBaHHA MaliHOBOT LIKOAW

€ CNocob0oM 3axUCTy LMBINbHMX NPaB Ta iHTepeciB (MYHKT 8 YaCTUHM Jpyroi cTaTTi
16 LK Ykpaiun).
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26.0co6a, AKil1 3aBJaHo 36UTKIB Y pe3ynbTaTi NopyLleHHs il LMBiNbHOIo Npasa,
Ma€ npaBo Ha X BifjlUKOAYBaHHA. 30MTKM BiALKOAOBYOTLCA Y MOBHOMY 06CA3i,
AKLLO AOroBOpPOM abo 3aKOHOM He nepefdayeHo BiALLIKOAYBaHHA Y MEHLLIOMY abo
6inblIOMy po3mipi (YacTnHM NepLua Ta TpeTa cTatTi 22 LIK YkpaiHn).

27.3a 3aranbHyM NpaBuIoM LLKOZAA, 3aBAaHa MaiiHy ¢i3nyHoi ocobu, BigLuKo-
[OBYETbCA B NOBHOMY 06cA3i 0coboto, AKa ii 3aBfana (YactuHa nepua ctatTi 1166
LK YkpaiHn).

28. Cyav nonepepHix iHCTaHLi BKa3asnu, WO 3rifHO 3 BifOMOCTAMN AOCY[OBOTO
po3cnifyBaHHA y KpMiHanbHOMY npoBagxeHHi N222015050000000047 3a o3Ha-
KaMU 3/104HY, Nepen6baveHoro YacT1HO TpeTboto cTaTTi 258 KK YkpaiHu (Tepo-
PUCTUYHWI aKT, AKUIA NpK3BIB JO 3armbeni niogei), 24 ciuHa 2015 poky Bigbysca
apTUNEpPINCbKM 06CTPIN MiKpopanoHy «CxigHMA» OpLXKOHIKiA3€BCbKOro panoHy
M. Mapiynons. BHacnigok uporo o6ctpiny 30 oci6 3arnHynu, He meHwe 119 oci6
OTPUMAanu TiNeCHI YLUKOAXKEHHA Pi3HOI0 CTYMEHIO TAXKKOCTI, MOLLKOLMEHI »KWUT/OBI
OYOVHKU Ta HEXXWTNOBI MPUMILLEHHS, pUHKM «KnTBCbKMI» | «[JeHuncy. Cyan nepLiol
anenAuinHol iHCTaHUi Ha nigcTaBi Bignosiger Cnigyoro Bigainy YnpasniHHaA Cny»k-
61 6e3nekn YkpaiHu B [loHeLbKii 06nacTi Ha 3annTy Cygy BCTAHOBUIIY, O CTAHOM
Ha MOMEHT pO3rAAYy CNpaBu OCYA0BE PO3CiAyBaHHA Y LibOMY KPYMiHaNbHOMY
NPOBaZKEHHI TPXBAJO, a MO3KBaYKa Yepes MOLLKOKEHHS il TOPriBeNIbHOro 00'eKTa
oTpuMarna ctaTtyc notepninoi.

29. llkoga, 3aBAaHa noTepninomy BHaCNiJoK KPMMiHaNbHOro NpaBonopyLIeH-
HSl, KOMNEHCYETbCA MOMY 3a paxyHOK [lep>kaBHOro 6toaxeTy YKpaiHu y BUnagKax
Ta nopAzKy, nepenbayeHrix 3akoHOM (YacTuHa apyra ctaTTi 1177 LK YkpaiHu).

30. Benuka Manata BepxosHoro Cyay 3BepTa€ yBary Ha Te, wo €CIJ1, gocni-
AvBLwY npunucy ctatTi 1177 UK Ykpaiiu y pepakuii, wo 6yna YynHHO0 Ao 9 yeps-
HA 2013 poky, Ta cTaTTi 1207 uboro Kogekcy, y cnpasax 3a 3aaamu N2 54904/08
i N23958/13 (nofgaHMMMn NOTepNiNMMU, AKAM fiepKaBa He KOMMeHCyBasa LWKOAY,
3aBJaHy BHAC/iAOK KPMMiHaNIbHOro NPaBoMNoOpYLUEHHS), BKa3as, WO OTPYMaHHA
BiALUKOAYBaHHA Ha MiACTaBi 3a3HaUYeHUX MPUMUCIB MOXIIVBE NULLE 32 AOTPUMAH-
HA YMOB, AKi y HUX NepeabayeHi, Ta 3a HAABHOCTI OKPEMOTO 3aKOHY, AKOrO HemMae
i B AKOMY MaB 61 6y T BY3HAYEHMI NOPALOK NPUCYAXKEHHSA Ta BUMIATU BiANOBIA-
Horo BiglwkoayBaHHA. Tomy €CIJT Bia3HaumB, WO NPaBO Ha BiAWKOAYBaHHA Aep-
»aBolo NoTepninyM BHaCNiOK KpUMiHaNbHOTo NPaBoNopYyLIEeHH:A HiKonu He 6yno
6e3ymoBHMM. OCKIiNbKIN 3aABHMKM HE Manu YiTKO BCTaHOBNIEHOTO B 3aKOHI NpaBa
BMMOTU Ans Uinen, nepepabayeHmnx ctatTeto 1 MNepworo npotokony fo KoHBeHLT,
BOHW He MO CTBEPAXYBaTH, WO Manu NieriTuMHe O4YikyBaHHA Ha OTPUMaHHA
6y b-AKNX KOHKPETHUX CYM Bif AeprkaBu. 3 ornagy Ha ue €CINJT Bi3HaB ckapru 3a-
ABHMKIB Ha NopyLeHHaA cTaTTi 1 MNeploro npotokony Ao KoHBeHLii HecymiCHMM 3
nonoxeHHAMN KoHBeHLUii ratione materiae (guB. yxsanu €CMJ1 wono NpunHATHOCTI
Bif 30 BepecHA 2014 poky y cnpaBi «[leTnboBaHUin npoTu YKpaiHm» (Petlyovanyy v.
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Ukraine, 3aaBa N254904/08) i Big 16 rpyaHa 2014 poKy y cnpasi «30/10TIOK NPOTH
YkpaiHm» (Zolotyuk v. Ukraine, 3aaBa N23958/13)).

31.YactuHa nepuua ctatTi 19 3akoHy nepenbayac cneuiasnbHe NpaBuio, Bigno-
BiJHO 1O AKOTrO BiALWKOAYBaHHA LWKOAW, 3aNnoAifAHOI rpOMaAsaHaM TePOPUCTUYHNM
aKTOM, MPOBaAMTbCA 33 PAaxXyHOK KowWTiB [lepxKaBHOro GlokeTy YKpaiHu, Bigno-
BiJHO [0 3aKOHY, i 3 HACTYMHUM CTAFTHEHHAM CYMM LibOTO BifiLLKOZLYBAHHA 3 OCib,
AKMMM 3aN0AIAHO WKOAY, B MOPAAKY, BCTAHOBIEHOMY 3aKOHOM. Kpim Toro, y no-
PALKY, BU3HaYEHOMY 3aKOHOM, MPOBaANTbLCA BIALIKOAYBaHHA WKOAW, 3anofiaHol
TEPOPUCTUYHUM aKTOM OpraHisauii, NignpremcTBy abo ycTaHoBI (YacTrHa apyra
cTatTi 19 3aKoHy).

32. 3 ornagy Ha 3MiCT BKa3aHUX NPUNUCiB peanisayia npaBa Ha OTPUMaHHA
3a3HayeHoro BiALWKOAYBaHHA NOCTaB/IEHA Y 3aNeXHiCTb Bif iCHyBaHHA KOMMeH-
cauifiHOro mexaHismy, Wo Mae 6yTn BCTAHOBMEHUI B OKPEMOMY 3aKOHi. 3aKOH,
AKNI PErynoe NopAKoK BiALLIKOAYBaHHA 3a paxyHOK KOLWTiB [lep»KaBHOro brogkeTty
YKpaiHu WKoAK, 3anoAisHOI TePOPUCTUYHUM aKTOM 06'EKTaM HEXKUTNOBOT HEPYXO-
MOCTi FPOMAafSAH, BIACYTHIN AK Ha YaC BUHWKHEHHA CMiPHUX NPaBOBIAHOCKH, TaK i
Ha yac po3rnagy cnpasu cygamu. binbLue Toro, y 3akoHOAaBCTBI YKpaiHuM BiACy THA
He TiNbKM NpoLeaypa BUMIAaTU O3HAYEHOTO BifLLIKOAYBaHHA (AVB. ANA NOPIBHAHHA
mutatis mutandis piweHHa ECMNJ1 Big 24 kBiTHA 2014 poKy y cnpasi «byayeHko npo-
T YKpaiHu» (Budchenko v. Ukraine), 3asaBa N°38677/06, § 42), ane 1 viTKi ymoBuy,
HeoOXifHi Ana 3asBNeHHA MaHOBOI BUMOTY A0 Aep»KaBy MPO HafaHHA TaKoro
BigWKoAyBaHHA (anB. mutatis mutandis yxsany €CIMNJ1 wopo npuiAiHATHOCTI Bif
30 BepecHs 2014 poKy y cnpasi «[leTnboBaHM NpoTn YKpaiHmy»).

33.Benuka [ManaTta BepxosHoro Cyay Takox 3ayBarkye, LU0 BiANOBIAHO [0 Yac-
TMHM BOCbMOI CTaTTi 86 i yacTuHu TpeTboi cTaTTi 89 KL3 YKpaiHu noctaHoBOO KM
YkpaiHm Bif 18 rpyaHa 2013 poky N2 947 6yB 3aTBepaxeHuni [opanoK HagaHHA Ta
BM3HaYeHHA PO3Mipy rpoLIOBOi Jonomory abo KomneHcawii nocTpaxxaanum Big
HaA3BUYaNHUX CUTYaLiR, AKI 3aNMLMANCA Ha NonepefHbOMY MiCLi NPOXKMBaHHA
(aani — Nopapok), Ak BUKNageHnn y peaakuii noctaHosm KM Ykpainu Big 10 nun-
HA 2019 poKy N2623:

33.1.MopAAoK He NOLUNPIOETLCA Ha BUMAAKM BiALWKOAYBAaHHA AePXKaBoio LLKO-
OV NOCTPa)KAanvM Bifi MOLIKOAXEHHA TOPriBesIbHUX 06'EKTIB, iIHLUNX HEXUTIOBMX
6ynisenb i cnopya BHaCNiLOK TEPOPUCTAYHOIO aKkTa (He3anexHo Bif TOro, uv Take
MOLUKOAXKEHHSA BiAOYNOCA Nif Yac i Ha TepuTOPii NPoBEAEHHSA aHTUTEPOPUCTUYHOT
onepadii, Yu Hi).

33.2.MocTpaxganumu, 3rigHo 3 MyHKTOM 2 MopAgKy, BU3HATbCA 0COOU, XKNUT-
NoBi ByANHKM (KBapTUPW) AKMX: NOLWKOAXKEHO BHACNIAOK HaA3BMYaNHOT cuTyauil
abo npoBefeHHaA pobiT 3 NiKBigaLii i HaCNiAKIB (TaKUM NOCTPaXKAanuM HaJa€ETbCA
rpoLoBa AONOMOra); 3pyNHOBAHO BHAC/IAOK HaA3BMYaMHOT CUTYaLlii BOEHHOTO
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XapaKTepy, CnpuynmHeHoT 36poiiHoto arpecieto Pociiicbkoi Oepepalii (Takum no-
CTpaXAanum HalaeTbCA FPOLLIOBA KOMMNeHcaLis).

33.3. Po3mip rpoluoBoi KoMmneHcaLlii 3a3HaueHIM NOCTPaXaavM BU3HAYaETb-
€A 3a NOKa3HUKaMu onocepefKkoBaHOI BapTOCTi CMOPYAXKEHHA UTNa B perioHax
YKpaiHu BignoBigHO [0 MicLLe3HaXOoAXeHHA XUTNOBUX BYANHKIB (KBapTUP), AKi
3pyNHOBaHO BHACNifOK HaZ13BMYaNHOI CUTYaLlii BOEHHOMO XapaKTepy, CMPUYNHEHOT
36poliHoto arpecieto Pociicbkoi Depepalii, ane He GinbLue Hixk 300 000 rpH (ab3ay,
Apyrui nyHkTy 7 MNopagky).

34. Ha nipgcTaBi BuknapgeHoro Benuka MNManata BepxosHoro Cyay ginwna Bu-
CHOBKY, LU0 Nepef6avueHe y cTaTTi 19 3aKOHY NpaBo Ha BiALWKOAYBaHHA BiANOBigHO
[0 3aKOHY LWKOAMN, 3anofifsHOI rpOMaAAHaM TEPOPUCTUYHUM aKTOM, He MOPOAXKYE
NeriTMMHOro OYiKyBaHHA Ha OTpMMaHHA Big [ep>kaBn YKpaiHU Takoro BifLwKo-
AYBaHHA 3a NOLLKOAXKEHN Y Nepiof NPOBeAeHHA aHTUTepPOPUCTUYHOT onepadii
TOpriBefibHUIA 06'€KT HE3aNEXHO Bif TOrO, Ha AKI TepPUTOPIT — NIGKOHTPONbHI UK
HEeNigKOHTPONbHIN YKpaiHi — MaB MicLie BKa3aHWI aKT.

35. 3 aHanoriyHMx NigCcTaB He MOPOAXKYE Y MO3MBAUYKM TaKOrO OYiKyBaHHSA i
3acToCoBaHa CyAom nepuioi iHcTaHuii ctatTa 85 KL 3 YkpaiHu, BianosigHo Ao AKoi
BifLUKOAYBaHHA MaTepianbHUX 36UTKIB NOCTPaXXAanvMm BHACNiAOK Haf3BUYANHNX
CUTYyaUi 3AiNCHIOETbCA Y NOPAAKY, BUSHAaUYEHOMY 3aKOHOM.

36. OTe, NpaBO Ha OTPUMaHHA 3a PaxyHOK [1ep>aBun KOMMeHcaLlii 3a LWKOoAy,
3anogifiHy y nepiof npoBeAeHHA aHTUTePOPUCTUYHOT OnepaLii BHaCNiAOK NOLLIKO-
[PKeHHA MiJ Yac TePOPUCTUYHOrO aKTa HafIeXXHOro NO3nBaYLli Ha NpaBi BNACHOCTI
TopriBenbHOro 06’'ekTa, He Ma€ y 3aKOHOLABCTBI YKpaiHM TakoT oprANYHOT OCHO-
BU, WO AAE 3MOTY BU3HAUYNTM KOHKPETHU MalNHOBUI iHTepeC No3nBaykn. Tum
6inblue, HEMAE NiacTaB BBaXaTH, WO TaKWI iIHTEPEC CTaHOBUTb peasibHy BapTiCTb
TopriBenbHOro 06'eKTa Ha Yyac po3rnagy cnpasw. Tak, Cyamn nepLuoi i anenauinHoi
iHCTaHLi 3a40BONbHWAN NO30BHI BUMOIY, BUXOAAUN 3 PO3MIpPY LLKOAW, BU3HaYe-
HOI came fIK peanbHa BapTiCTb TOPriBeNnbHOro o6'ekta y cknageHomy 21 6epesHs
2017 poky, 3rigHo 3i ctatTteto 1192 LIK YKpaiHu, BUCHOBKY Cy1OBOiI OLiIHOYHO-
6yniBenbHoi ekcrniepTusu. MpoTe cyam He 3BepHYNM yBary Ha Te, um ctatta 1192
LIK YkpaiHu 3acTocoBaHa inA B1U3HaueHHA po3mipy 30UTKiB BifNoBiAHO A0 peanbHOl
BapPTOCTi BTPaU€HOro MariHa Ana ix BigLWKoAyBaHHA MOTEPNiNOMy 3a paxyHOK 0CO-
6u, AKa 3aBAana WKoaW LiboMy MaliHy. Y cnpasi N© 265/6582/16-1 cyam Taky ocoby
He BCTaHOBWM: NO3MBayYKa HamnonArana Ha TOMy, WO O3HauYeHe BCTaHOBJIEHHA
y KpMMiHanbHOMY NpoBagXKeHHi ANna peanisauii npunucis ctaTTi 19 3aKoHy He no-
Tpi6bHe, a KM YKpaiHu 3anepeyyBas NpoT TaKoro nigxoay.

37.Y no30BHIN 3aABi Ta BMIPOAOBX PO3rnaay Cnpasy CyAamuy NO3MBaykKa CTBep-
[XyBana npo BiACYTHICTb crieLianbHOro NopAAKY BiALIKOAYBAHHSA 32 MOLUKOKEHWN
BHACIAOK TEPOPUCTMYHOIO aKTa TOPriBeNbHUIN 06'€KT, a KM YKpaiHu B 3anepeyeHHi
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Ha NO30BHY 3asABY, MTOAAHOMY NOrO NPeACTaBHNKOM, TaKOX MiATBEPAUB BIACYTHICTb
3aKOHY 4M iHLWOro HOPMaTVMBHO-NPaBOBOrO aKTa, AKUIN BU3HAYa€E MexaHi3m Tako-
ro BiWKoAyBaHHA Ta BCTAHOB/IOE BiANOBiAHMI nopagok. Cya nepLuoi iHCTaHuil
BKa3aHi OBOAM He OUiHUB, a CyA anenAaLifHOol iHCTaHLii, 3aCTOCyBaBLUN YaCTUHA
BOCbMY Ta ieB'ATy cTaTTi 8 LMK YKkpaiHu y pegakuii, YNHHIN Ha yac po3rnagy cnpasu
cyAamu nepLuoi 1 anenauinHol iIHCTaHLiR, 3a3HaumB, WO 3a BiACYTHOCTI cneljianbHnX
HOPMaTVBHO-NPaBOBUX aKTiB OO O3Ha4YeHOro BiALLKOAYBaHHA [0 CNipHMX Npa-
BOBIHOCVH 719 BU3HAaYeHHA No3MBayLli po3Mipy BifLwKoAyBaHHA C/lif 3acToCyBaTn
npunucy ctatTi 86 KLI3 YKpaiHu, AKa y3roa>KyeTbca 3i ctatteio 19 3aKoHy.

38.3acToCyBaHHA anenAuinHMM CyAoM [0 CNipHUX MPaBOBIAHOCKH 3a aHano-
rieto 3akoHy (4acTuHa BocbMa cTaTTi 8 LMK YKpaiHu y 3a3HaueHi pepakuii) npw-
nuci ctatTi 86 KLI3 YkpaiHu gna peanisadii no3uaykoto npasa, nepef6ayeHoro
y ctatTi 19 3akoHy Benuka Nanata BepxosHoro Cyay BBaXa€e NOMUIKOBUM:

38.1.MepepbaueHe y ctaTTi 86 KL3 YKpaiHu npaBoBe peryntoBaHHA CTOCYETbCA
NPaBoOBiIfHOCKH, AKi He € NOAIGHUMY [0 TUX, AKi CKNaNnCa MiXX CTOPOHaMU Criopy
y crnpagi N2 265/6582/16-u.

38.2. CratTa 86 KLI3 YKkpaiHu pernameHTye 3a6e3neyeHHs XMUTIIOM NoCTpaxaa-
NNX BHACNAOK HAaA3BMYANHMX CUTYaLil | BCTAHOBJSTIOE YMOBM AK TaKOro 3abe3neyeH-
HA, TaK i 1Oro 3aMiHV rpOLLOBOIO KOMMNeHcaui€to. Tomy npunuc yactruHu 10 BKasaHoi
CTaTTi (AKNIA Nepepbayvae, Wwo po3mip rpoLoBoi KOMMEHCcaLil 3a 3pynHOBaHy abo
MOLWKOAXKEHY KBapTUPY (KUTNOBUI BYANHOK) BU3HAYAETHCA 3a NMOKa3HMKaMu
onocepeaKoBaHOI BapTOCTi CMOPYAXKEHHSA XKWUTNa y perioHax YKpaiHu BignoBigHO
[0 MiCLie3HaXO4XKeHHsA TaKOro MaiHa) He MOXHa 3acTOCyBaTh 6e3BiAHOCHO 0 iH-
LUINX NPUMWCIB L€l CTaTTi, 30Kpema YacTnHY AeB'ATOl, AKa nepefbdayvae ymoBoio
3abe3neyeHHs XUTIOM NOCTPa)kAanoro abo BUNIATK rpoLOBOI KOMMNeHcauii
3a PaxyHOK fep>KaBu JOOPOBiNbHE NepefaHHs NOCTPaXKAanum 3pyrfiHOBAHOTO
abo NoLWKoAXeHOro BHAcifoK Haf3BMYaiHOI CMTYyalil »K1UTna micueBum aep-
»aBHMM agMmiHicTpauiam abo opraHam MicLLeBOro caMoBpAAyBaHHA, Cy6’ekTam
rocnofaptoBaHHa). Kpim Toro, npunuc yactuHu gecatoi ctatTi 86 KL3 Ykpainu
TaKOX He MOKHa 3aCTOCyBaTU A0 BU3HAUYEHHA PO3Mipy BifLLUKOAYBAHHA LKOAMW,
3anofiAHOI NOWKOAXEHHAM BHACNifOK TEPOPUCTUYHOrO akTa TOpPriBefIbHOro
06’eKTa 3 ornAgy Ha BiAMIHHICTb 3HAUEHHA AN XKUTTA JIIOANHMN 06'€KTA HEXUTNOBOT
Ta XUTIOBOI HEPYXOMOCTI.

38.3. KU3 YkpaiHu He noknagae TArap BUMIATK BigWKoAyBaHb BUHATKOBO
Ha Jep»aBy, ane 1 nepepbayae icHyBaHHA CTpaxyBaHHA Y cdepi UUBINbHOTO 3a-
XUCTY, METOIO SIKOTO, 30KPEMA, € CTPaxXOBUI 3aXMCT MAaHOBKX iHTepeciB cy6'eKTiB
rocnofaploBaHHA i rpOMasH Bif WKOAW, AKa MoXe 6yTu 3anogisiHa BHAcnigokK
Haf3BUYANHNX CUTYaUil, Hebe3neyHnx nogin abo nposeAeHHA POOBIT i3 3anobi-
raHHA yn NikBigauii HacNiAKiB HaA3BNUYANMHNX CUTYaUin (NyHKT 1 YyacTMHM NepLuol
cTaTTi 49 uboro Kopekcy). BiowkoayBaHHA maTepianbHUX 30MTKIB MOCTpaxaanum
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30iMICHIOIOTBLCA 3@ PAaXYHOK He 3a60pPOHEeHX 3aKOHOAABCTBOM [AXeper, 30Kpema
KOLUTIB 3a JOroBOpamu JOOPOBINbHOrO CTpaxyBaHHA, yKNageHMMM BiANOBIigHO
[0 3aKOHOAABCTBa NPO CTPaxyBaHHA (MYHKT 3 yacTuHW TpeTboi cTaTTi 84 KLI3
YKpaiHu).

39. Kpim TOro, MOMUAIKOBMM € i 3aCTOCYBaHHA anenAuinHiM Cyfom Ao crip-
HUX MPaBOBIAHOCKH NPUNNCY YacTnHK AeB'aTol cTaTTi 8 LMK YkpaiHn y pepakuii,
UYMHHIN Ha Yac po3rnagy cnpasu CyfaMu NepLuoi i anenAauinHol iHcTaHuin. 3rigHo
3 BKa3aHVIM Npununcom 3abopoHsnaca BigMOBa y po3riagi cnpasu 3 MOTUBIB Bifl-
CYTHOCTI, HEMOBHOTW, HEYITKOCTI, CynepeunInBoCTi 3aKOHOAABCTBA, LLO Perymnioe
CNipHi BiAHOCMHYW (@HaNOriYHMI NPUNUC 3aKPiNAeHWI Y YacTUHI JecATiln cTaTTi
10 UMK Ykpainn y pedakuii, YnHHIN Ha yac po3rnagy crnpasu Benukoto ManaToto
BepxosHoro Cypy). MpoTe 3a HaABHOCTI MPaBOBOro peryntoBaHHA 060B'A3KIB
ZeprkaBu 3a ctatTeto 1 MNepworo npotokony fo KoHseHUuii BkazaHui npunuc LMK
YKpaiHu He CTBOPIOE ANA CyAy MOXNMBICTb BCTAHOBJIEHHA 3@ aHAsOTIE€I0 3aKOHY
0608'A3KiB AN1s1 Oyab-AKOro cy6’eKTa, 30Kpema i 060B'A3KY feprKaBi BifLIKOLYBaTU
noTepninoMy 3a paxyHOK AepaBu LKoAy, 3anofifgHy NOLKOAKEHHAM (3HULLEH-
HAM) BHaCNiAOK TePOPUCTUYHOIO aKTa TOPriBesibHOro 06’eKTa, y po3mipi peanbHoi
BAPTOCTi TaKOro 06’eKTa.

(1.2) LLlopo no3uTrBHMX 060B'A3KIB AepaBK 3a cTaTTelo 1 MepLioro npotokony
no KoHBeHuii

40. MNoynHatoun i3 NO30BHOI 3aABK, MO3MBaYKa HanonArana Ha Tomy, LWo aep-
»aBa nopyLuna sumorn ctaTTi 1 MNepworo npotokony Ao KoHeeHLuii. MpoTe, AK
6yno BCTAHOBJIEHO BHLLE, MOMMWIIKOBO BBaXKasa, L0 Ma€ MpaBo BUMOTU 0 AeprKaBy
Npo BifLIKOAYBAHHA 3a il paXyHOK LWKOAW, 3aBAAHOT MOLLKOAMKEHHAM (3HULLEHHAM)
BHaCNiJOK TEPOPUCTUYHOIO aKTa TopriBesibHOro 06’ekTa, y po3mipi peanbHoi 10ro
BapTOCTi.

41.binblue TOro, KpiM BKa3aHoi y NO30BHiIl 3asBi, 3anepeyeHHi Ha anenauinHy
CKapry Ta Bif3uBi Ha KacaLiHy CKapry Takoi NifcTaBy AnA OTPMMaHHA Bif AepKaBu
BiALWKOAYBaHHA, AK 3aNOAiIAHHA LWKOAW Y Nepiof NPOoBeAeHHA aHTUTePOPUCTUYHOT
onepalLlii BHaCNifOK NOLIKOAMXEHHS Mif YaC TEPOPUCTMYHOIO aKkTa (06CTpiny KUTNo-
BVX paloHiB M. Mapiynons) HanexHoro no3usayli Ha Npasi BNaCHOCTi TOpriBenb-
Horo 06’ekTa, <...> MO3MBayYKa 3BepTasa yBary i Ha Take: BigCyTHICTb KOMMeHcauil
3aBAaHOT WKOAW BMPOJOBK TPMBAIOro Yacy Ta HeBiAHOBJIEHHA TOPriBeNbHOro
06eKTa; <...> BiACYTHICTb CNeLjianbHOro NOPAAKY BifLLIKOAYBaHHA 3@ MOLIKOAKe-
HWIA BHACNIAOK TEPOPUCTUYHOIO aKTa TOPriBesibHUI 06'€KT; <...> He3[daTHICTb
[epKaBu 3axmLLaThi BNacHicTb y po3ymiHHi ECINJT; <...> BiACYTHICTb 06’'€KTUBHOIO
i He3anexHoro po3cnigyBaHHA BUNAAKy 3anofiaHHA wKoaun y posymMiHHi €ECIJI
3a BCTAHOBJIEHOIO Y BiANOBIZHOMY KpUMiHasIbHOMY NPOBafXeHHi haKTy NoLKo-
[KeHHs TOpriBesibHOro 06’'eKTa BHaCNiAOK TePOPUCTUYHOrO aKTa <...>.
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42. Cynu nepLuoi 1 anenAuinHoil iIHCTaHLi TakoX BCTAHOBUIIY, LLO MNO3MBaYka
oTpvMana BigMOBM Ha ii 3BepHeHHA Ao MapiynonbcbKoi MicbKoi paau Ta [loHeLbKol
obnacHoi fep»aBHoi agMiHicTpauii 3 np1MBoAy BiAWKOAYBaHHA WKOAK, 3aBAAHOT
24 ciuHs 2015 poKy 3HULLEHHAM HaNeXHOro No3uBauyLli TOpriBesibHOro 06'eKTa, ue-
pe3 HeBM3HaUYeHICTb 3aKOHaMV OpraHy iepKaBHOT Bnajy, BiiNoBiAanbHOro 3a Take
BiALIKOAYBaHHA, Ta Yyepes BiACYTHICTb AepaBHUX NPOrpam Wofo KomneHcawii
BTpaT, NOHeCEHVX HaceIeHHAM Yepe3 TePOPUCTUYHI aKTh <...>.

<...>

45. BignosigHo po ctatTi 1 KoHBeHLuii Bucoki lorosipHi CTopoHu rapaHTyoTh
KOXHOMY, XTO nepebyBac nif iXHbOI PUCAMKLIEI, MpaBa i CBO60AN, BU3HAYEHI
B po3aini | uiei KoHBeHLii.

46. 3a 3MiCTOM 3a3HayeHoi CTaTTi NopsAA i3 HEraTMBHUM 0OOB'A3KOM, Ha Mo-
pyLIeHHA YKpaiHOI AKOro No3mBayka He CKap»Kuiacs, fepkaBa Ma€ NO3UTUBHI
060B'A3KN rapaHTyBaTV epeKTUBHE BUKOPMCTAaHHA BM3HAYeHUX KOHBeHL i€
npas KOXKHOMY, XTO nepebyBac nif il opucamKuieto. NMopyLeHHA KOXHOIo 3 Lux
060B's13KiB € CAMOCTIIHOO NiACTaBOO BiANOBIAANBHOCTI AEPXKaBU.

47.CTOCOBHO MpaBa, rapaHToBaHoro cratteto 1 MNeporo npotokony Ao Kox-
BeHLi, Taki NO3UTNBHI 060B'A3KM, 3rigHO 3 NpakTuKoto ECMNJ1, MOXyTb Nepeabavaty
neBHi 3axoaun, HeoOXifHi 4NA 3aX1CTY NpaBa BIAaCHOCTI, a came:

47.1.Y maTepianbHOMy acnekTi: jep»aBa Ma€ 3abe3neuntu y cBOiii NpaBoBil
cucTeMi opUANYHI rapaHTil peanisauii npaBa BNacHOCTi (NpeBeHTUBHI 060B’A3KM)
Ta 3aco6M NPaBOBOro 3axMCTy, 32 AOMOMOrOI0 AKMX NOTePNiNni Bif BTPYYaHHSA
B Lie NPaBO MOXe 0ro 3aX1CTUTU, 30KPEMa, BUMaratuu BigLLKoayBaHHA 36UTKIB
3a Oyab-siKy BTpaTy (KoMneHcauiHi 0608'A3KM) (grB. mutatis mutandis pilieHHs
€CINJ1 BiA 3 kBiTHA 2012 poky y cnpaBi «KoTtos npoTu Pocii» (Kotov v. Russia), 3asBa
Ne54522/00, § 113).

47.2.Y npouecyanbHOMy acnekTi: xoua ctatTa 1 [eporo npotokony Ao KoH-
BeHLii He BCTaHOBJIOE YiTKUX NpoUeAYyPHUX BUMOT, iCHYBaHHA MO3UTUBHUX
060B'sI3KiB NpoOLIeCyanbHOro XapaKTepy, BiANOBIAHO A0 LbOro NONOXEHHSA, BU-
3HaHi €ECTIT AK y cnpaBax, Lo CTOCYI0TbCA AePrKaBHNX OPraHiB, Tak i y cnopax Mixk
nprBaTHUMK ocobamu (AmB. mutatis mutandis piwenHa €CMJTy cnpasi «<KoToB
npotu Pocii», § 114).

48. 3aKOH, AKNI perynioe NopAAoK BiALIKOAYBaHHA 3a PaxyHOK KowTis [ep-
»aBHOro OtofxeTy YKpaiHu WwKoawW, 3anofiaHoT NOLWKOAXKEHHAM TOPriBeNbHOIo
06'€KTa BHACNiJOK TEPOPUCTUYHOTO aKTa, BIACYTHIl IK HA MOMEHT BUHUKHEHHS
CNipHMX NPaBOBIAHOCKH, TakK i HA MOMEHT PO3rNAgy crnpasu Cyaamu (MO3UTUBHWIA
MaTepianbHUN 060B’'A30K).

49. Kpim TOro, cyam nonepepHix iHCTaHLin BCTaHOBUAN, O CTaHOM Ha 4ac
po3rnagy cnpaBu [OCYAOBe pO3C/ifyBaHHA B KPUMiHaNbHOMY NPOBaAXXeHHi,
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B AKOMY MO3MBayKa bGyna 3anyyeHa noTepnino yepes NOWKOAKEHHA Ti Topri-
BeNbHOro 06'ekTa, TpuBano. Mpuyomy 9 ntotoro 2017 poKy B CyROBOMY 3acifaHHi
Cyqny nepLuoi iHCTaHUii no3rBayKa BKasana, Wwo i HeBiAoMO Npo Te, Ha AKin cTagil
nepebyBae Le npoBagxeHHA. To6TO B cyfiB NepLioi 1 anenAuiiHoi iHCTaHUil
He 6yno BijOMOCTeN NpO Te, WO AepKaBa NpoBena 06’eKTVBHE Ta He3anexHe
po3cnifyBaHHA BUNaAKy 3anofiAHHA MallHOBOI WWKOAW No3uBayLi (MO3UTUBHNIA
npouecyanbHuii 060B'A30K).

50. Ockinbkn KoHBeHLiA NOKAMKaHa 3axmLaTtin Npasa, AKi € NpakTUYHUMN
edeKTUBHUMY, NOPYLUEHHA AeP>KaBOIO Byfb-AKOrO 3 KOHBEHLiHMX 060B'A3KIB
MO>e 3yMOBJII0BaTK HEOOXiAHICTb MPUCYIXKEHHS 3a Lie KOMMeHcaLjii. Taka KomneH-
cauia Moxe MaTu pi3Hi opMu Ta BCTAaHOBIOBATUCA, 30KPEMa, 3aNeXHO Bif BUAY
nopyLeHHsA (AUB., HaNpuUKNag, BUpilleHHA Npobnemy BiANOBiAanbHOCTI fepXaBu
3a NOpPYLUEHHA NpaBa 3aAaBHUKIB Ha AOCTYN A0 IXHbOro MarHa: piweHHa €CMJ1 sig
29 yepBHA 2004 poky wopgo cyTi Ta Big 13 nunHA 2006 poKy LWOAO cnpaBednvBoi ca-
Tcoakuiiy cnpasi «[JoraH Ta iHwi npoTtn TypeuurHu» (Dogan and Others v. Turkey),
3aABa N28803-8811/02 v iHwi; piwweHHa €CIJ1 Big 12 ciuna 2006 poKy wono npu-
NHATHOCTI y cnpasi «luep npotun TypeuuunHn» (Icyer v. Turkey), 3aaBa N2 18888/02,
§ 73-87; piweHHa €CIJ1 Big 16 yepBHA 2015 poky wogo cyTi y cnpasi «Yiparos
Ta iHWi npoTun BipmeHii» (Chiragov and Others v. Armenia), 3asBa N2 13216/05,
§188-201; piweHHa €ECIJ1 Big 16 uepsHA 2015 poKy Wwopao cyTi'y cnpasi «CaprcaH
npotun AsepbangkaHy» (Sargsyan v. Azerbaijan), 3aaBa N240167/06, § 152-242;
piweHHa €ECMJ1Bia 10 TpaBHA 2001 poky y cnpasi «Kinp npotn TypeuunHn» (Cyprys
v. Turkey), 3asBa N°25781/94, § 178-189).

51.BiacyTHiCTb y 3aKOHOAABCTBI YKpaiH/ BiANOBIAHNX NPUMNMCIB LWOAO BifLLIKO-
AYBaHHA BNACHVKOBI WKOAW, 3aNOAIAHOT NOro 06'eKTy HEXMTNOBOT HEPYXOMOCTI
TEPOPUCTUYHIM aKTOM, He NepeLLKOAKae 0cobi, AKa BBAXKAE, LLO CTOCOBHO ii NpaBa
B/IACHOCTi Ha TaKe MaHO NEBHWI MO3UTUBHNI 060B’'A30K He OyB BUKOHaHWIA, BU-
MaraTu BiJj AeprkaBu KOMMNeHcaLii 3a Lie HEBMKOHAHHA Ha nigcTasi cTaTTi 1 Meporo
npotokony Ao KoHBeHUii. [poTe 3anexHo Bif 3MiCTY MOPYLIEHHA Ta 3yMOBMIEHNX
HUM Hacniakis Ana NoTepninoro 03HayeHa KOMMNeHcauia 3 ornagy Ha NpakTuky
€CINJT MmoXe CyTTEBO Bifpi3HATUCA: Y pa3i BCTaHOBNEHHA GaKTy MOPYLUEHHS AepXKa-
BOIO MO3UTMBHMX OBOB'A3KIB PO3POOMTM KOMMEHCALiHI MexaHi3mMu 3a BTPyYaHHs,
30Kpema, Yy NpaBo MUPHOIO BOMIOAHHA MaiHOM i NPOBeCTM 06'eKTUBHE 11 epeKTnB-
He po3cnigyBaHHA GaKTy BTPyYaHHA y Lie NpaBo, BifCYTHI NiACTaBW AN1A BUCHOBKY
Mpo Te, LLO Taka KOMMNeHcaLlia Mae nepebayaTi BifLLKoAYBaHHSA peanbHOl BapTOCTi
MOLUKOLKEHOTO (3HNLLEHOr0) MaiHa; Tofi fIK 3a NOPYLUEHHA HeraTUBHOIO 060OB'A3KY
He BTPy4aTMCA y BKa3aHe NpaBo fiepaBa Moxe OyTu 3060B'A3aHa BifjLLKOAyBaTU
LIKOZY, 3aBAaHy MaliHy, y NOBHOMY 06CA3i.

52. KoxeH, uni npaBa Ta cBO60AM, BU3HaHI B Uil KOHBeHLUT, 6y10 nopyLieHo,
Ma€ npaBo Ha epeKTUBHUI 3acib PUANYHOrO 3aXUCTY B HaLlioHafIbHOMY OpraHi,
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HaBiTb AKLLO Take NMopyLleHHs 6yno BUMHEHe ocobamu, AKi 3ailicH0Banm cBoi odi-
LinHi noBHOBaeHHsA (cTaTTa 13 KoHBeHLUiT).

53. 3acobu IopUANYHOTO 3aX1CTY, AKI BUMaratTbcA 3a cTaTTeto 13 KoHBeHLUil,
MOBVHHI 6yTN edeKTUBHUMY AIK y TEOPIT, TaK | Ha NPaKTULi; BUKOPUCTaHHIO 3aCo-
6iB 3aXMCTY He NOBMHHI HEBUMPaBAAHO Ta HEOOI'PYHTOBAHO NEPELLKOAXKATY Al un
6e3AianbHICTb OpraHiB Bfagu Aepasun-Bignosigava.

54. Bupiwyoum NUTaHHA NPO CTATHEHHA 3 iep>KaBy BignoBigHOI KoMneHcauil,
CyA Ma€ KepyBaTucA BUMOramm KoHBeHLUjl, iHLLIMX aKTiB HaLiOHanbHOMO 3aKOHOAaB-
CTBa Ta 3aA/14 epeKTMBHOMO 3aXUCTY KOHBEHLINHOro NpaBa BCTaHOBUTK, 30KPEMa,
3a NopYLUEeHHA AKOro B1AY KOHBeHLiHMX 060B’A3KiB N0O31Bay BYMarae Bif fAepxa-
B KOMMeHcaLito, i U/ 00rpyHTOBaHMM BiiNOBIAHO 10 LIbOTo MOPYLLEHHS € 1i po3Mmip.

55. CToCcOBHO 3aCTOCOBaHMX CYAOM anenAuinHol iHcTaHuil BucHoBkiB €CIJ1
Benuka Manata BepxosHoro Cyay 3BepTa€ yBary Ha iCTOTHY BiiMiHHICTb 06CTaBUH
cnpas «Angep Ta iHwi npotn TypeuunHm» i «KaTaH Ta iHwi npoTtn Mongosu i Pocii»
1 06cTaBuH cnpasu N2 265/6582/16-1;

55.1. CnpaBa Aigepa cTocyBanaca MacltabHoro pyiHyBaHH:A byaisenb y Ha-
CcefleHOMY MYHKTI, B AKOMY MPOXKMBanu 3aaBHUKN. OCTaHHI CTBepAXyBanu, LWo
3HULLEHHA IXHbOrO MaliHa CTaHOBWO YaCT1HY MIaHOBOI onepaLlii, AKy NpoBoann
cunu 6e3nekn TypeuumnHy, 3aBfaroum KOHTPYAApy B MIiCTi, ske HibWTO nigTpumyBano
Kypacbky pobitHuyy naprito (§ 10). ECINJ1 BcTaHOBMB NopyLleHHA cTaTTi 8 KoHBeHLjT
Ta cT1aTTi 1 [epworo npotokony Ao KoHBeHLUii, OCKiNbKN areHTn gep»<aBun-Bigano-
Bifjlaya 3pynHyBann JOMIBKM i SHULLMAM MaHO 3aABHUKIB, 3MYCMBLUN iX Ta TXHi CiM'T
3aNUWNTW MICTO, WO CTAaHOBUTbL OCOBNMBO 3HauUHe Ta HEBUMNPaBAaHE BTPYYaHHA
y NpPaBo Ha noBsary A0 NPMBAaTHOIO i CIMENHOrO XUTTA Ta XNTNA, a TAKOX Y NpaBo
Ha MUpPHe BOJSIOAiIHHA MaltHOM (§ 116-121). HaTomicTb cnipaBa N2265/6582/16-1
He CTOCYETbCA 3anofisHHA NO3MBayLli LWKOAW 3HULLEHHAM TOPriBENbHOro 06’eKTa
areHTaMu gepXasu.

55.2.Y cnpasi KataHa 3aaBHuKamu 6ynv monfoBaHu, AKi kunu B MpuaHicTpos'i
Ta Ha Yac NofAaHHA 3aaB OyNv YYHAMU TPbOX MOJLABCbKOMOBHUYIX LUK, @ TAKOX IXHi
6aTbKu. Ha BigmiHy Bif no3uBauku y cnpasi N2 265/6582/16-L, 3aABHWKM Yy CNPaBi
KaTtaHa ckapxununca 3a ctaTtelo 2 [leplioro npotokony fo KoHeeHLUii Ta ctaTTeio 8
KoHBeHLUiT oKpeMo i B NO€AHaHHI 3i cTaTTelo 14 Ha 3aKpUTTA LWKIN 3 BUKNAaJaHHAM
MONLOBCHKOT MOBY Ta NepechifgyBaHHsA 3 60Ky cenapatnctcbkoi Bnaau «MMP», aka
3morna 36epertu icHyBaHHA, NPOTUAI0UYM MONAOBCHKUM | MiXKHaPOLHUM 3yCUNNAM
BMPIWNTA KOHONIKT Ta YTBEPAUTM AEMOKPaTIlO | BEPXOBEHCTBO MpaBa y PerioHi,
NIVILLE 3aBAAKN POCIACHKIl BICbKOBI, EKOHOMIYHIN | mONITUYHIN nigTpumui (§ 122).
€CMN/ Bka3zas, Wwo MongoBa BMKOHana il Mo3UTUBHI 060B’A3KNM 3a cTaTTeto 2 MNepLuo-
ro npoTokony Ao KoHBeHLii, He Matoun epeKTUBHOrO KOHTPOJO HaJ TEPUTOPIED
«MMP» (§ 110, 148), Togi Ak Pocis BHacnifgok NpofoBXKyBaHOI BiiCbKOBOI, €KOHO-
MiYHOT Ta NONITUYHOT NigTPUMKK «[TMP» Hece BignoBiganbHICTb 3a KoOHBeHU i€t
3a NopyLUEeHHA NpaB 3aABHMKIB Ha ocBiTy (§ 150).

292 » [lopatoK 4



56. Bce BuweBKa3aHe cyan nonepeaHix iHCTaHLiln He BpaxyBanu. 3afoBoSib-
HUBLLV MO30B, CyAM HeNpaBWUIbHO 3aCTOCyBanu BigNoBigHI npunucy 3akoHy, KL3
YKpaiHn Ta ctaTTi 1 MNeplioro npotokony Ao KoHBeHLUii, He BM3HauuInca i3 3ans-
JIeHMU NigcTaBaMy NO30BY Ta iX 3B’A3KOM i3 1Oro npeAmMeTOM, He BCTaHOBUIN, AKI
060B'A3KM 3a cTaTTeto 1 Mepuoro npoTtokony Ao KoHBeHLUii Aep»KaBa nopyLumna,
a TaKOX, Un O6rPYHTOBAHMM 3 OFNIAAY Ha Lii NOPYLIEHHA € PO3Mip NO30BHMX BUMOT.

57. Cyan He pocniannmn HanexHo BUCHOBOK CyA0OBOI OLiHOYHO-OyAiBeNbHOI
eKkcnepTn3n, cknageHnii 21 6epesHs 2017 poKy Ha NpeaMET Toro, Wo came 6yno
06'€KTOM OLIHK/ Cy[OBOrO eKCrnepTa, BUXOAAUMN 3 AKUX BUXIHUX AaHWX NPOBO-
ANnaca Taka OLiHKa, AK | He JoCNignnn 3a3HayeHi BUXiaHi faHi, Wo € B MaTepianax
cnpasu <...>.

(1.3) Wopo iHWwmx noBogiB KacaLinHOI cKapru

58.T1ig yac po3rnagy cnpasu B KacauinHOMY NOPAAKY Cy[ NepeBipAe B MexKax
KacaLifiHOT cKapru NpaBuUibHICTb 3aCTOCYBaHHA CyfOM nepLioi abo anenAuiiHoi
iHCTaHUii HOpM MaTepianbHOro UM NPOLEeCyasbHOro NpaBa i He MOXe BCTaHOBJIO-
BaTV abo (Ta) BBaXKaT fOBEAEHIMU O6CTABMHW, LLIO He Oy BCTAHOBJIEHI B PilLIEHHI
Um BiKMHYTI HAM, BMPILLYBaTU NUTaHHA NPO JOCTOBIPHICTb a60 HEAOCTOBIPHICTb
TOrO UM iHLIOrO A0Ka3y, MPO NepeBary OAHNX A0Ka3iB Ha iHWKMK (YacTUHa nepLua
cTatTi 400 LMK YkpaiHun).

59. 3 ornagy Ha BKasaHun NpUNNC Cyh KacaliHoi iHCTaHLiT He Moxe nepe-
OLiHWTV [OKa3W, Ha NiACTaBi AKMX CyAn BCTAaHOBUIM GaKTU MOLUIKOAXKEHHS TOP-
riBesibHOro 06’eKTa BHACNifOK TEPOPUCTMYHOIO akTa Ta 3anoAisHHA Yepes Le
36u1TKiB no3mBayLli. Tomy BifnoBiagHi LoBOAW KacauUiliHOT CKapr € HENMPUIAHATHUMU.

60. Wopo aprymeHTy KM YKpaiHu npo Te, Wo [0 MOro NOBHOBAXKeHb He Ha-
NEeXWTb BiAWKOAYBAaHHA WKOAW, 3aBAaHOI TEPOPUCTUYHUM aKTOM, i KM YKpaiHn
He € HaneXHNM NpefcTaBHUKOM [lepxkaBu YKpaiHu y Ui cnpasi, anenauiniHnn
CYA AiVLOB BUCHOBKY MpPO Te, L0 No3MBaYvka NpaBuibHO BM3Haunna KM YkpaiHu
npeacraBHMKoMm [lepxaBu YKpaiHu AK Bignosigaya, ockinbkn KM YKkpaiHu mae no-
BHOBAXXEHHSA He TifIbKW 3 opraHizauii 60poTbbu 3 Tepopramom B YKpaiHi, ane 1 i3
3abe3neyeHHs ii HeOOXiAHMMM cunamm, 3acobamum Ta pecypcamm (YacTUHa neplua
cTaTTi 4 3aKoHy). BpaxoBytoun 0cob6nMBOCTI NpoLecyanbHOro NpeAcTaBHULTBA
[epxaBu YKpaiHu AK CTOPOHM CMIpaBu Ta XapakTep CNipHUX NPaBoOBiAHOCUH,
NoB’A3aHKX i3 3aCTOCYBaHHAM, 30KpeMma, 3akoHy, Bennka MNanata BepxosHoro Cyay
3 YKa3aHUM BYCHOBKOM anenAuiniHoro cyAy Norof>KyeTbCA Ta BBaXKa€ BiANOBIAHUN
[OBi KacauilHOT CKapru HeO6rPYHTOBaHUM.

<>
(3) BUCHOBKM W00 3aCTOCYBaHHA HOPM NpaBa

66. KoxkHa ¢i3nyHa abo topuranyHa 0coba Ma€e NpaBo MUPHO BOSIOAITY CBOTM
MalHoM. HixTo He Moxe 6yTi N036aBNeHU CBOET BACHOCTI iHAaKLLeE AK B iHTepe-
cax cycninbCTBa i Ha ymoBax, nepefbayeHrx 3aKOHOM i 3aranbHYMU MPUHLMNAMK
MiXXHapopHoro npaga. [poTe nonepeaHi NOMOXEHHSA )KOAHUM YNHOM He obMme-
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XKYIOTb NPaBO Aep»KaBv BBOAWUTU B iit0 TaKi 3aKOHW, AKi BOHa BBAXKa€ 3a HeobXxigHe,
o6 34iMCHIOBATN KOHTPOJIb 33 KOPUCTYBAHHAM MalHOM BifnoBiAHO [0 3arasb-
HUX iHTepeciB abo anA 3abe3nevyeHHA cniaTh NOAaTKiB YuM iHWKUX 360piB abo
wrpadis (ctatTa 1 MNepworo npoTokony Ao KoHBeHUiT).

67.3rigHo 3 ycTaneHoto npaktukoto ECMJ1 NOHATTA «<MaliHO» y NepLUii YaCTUHI
cTatTi 1 Mepworo npotokony Ao KoHBeHLii Ma€ aBTOHOMHe 3HaY€eHHs, AKe He 06-
MEXYETbCA MPaBOM BNACHOCTI Ha peyi maTepianbHOro CBITY Ta He 3aNeXuTb Bif
bopmanbHoi Knacudikawii, IpUINHATOI y HaLlioHaIbHOMY 3aKOHOAABCTBI: AesAKi iHLLi
npaga 1 iHTepecy, Lo CTaHOBSIATb aKTUBW, TEX MOXKYTb PO3rNAAATUCA AK <MANHOBI
npaBa», a OTXe, AK «MaliHO». TaK, 3a NeBHMX 06CTaBUH 3axX1CTOM cTaTTi 1 [epLioro
npoToKony Ao KoHBEHLii MOXe KOpUCTyBaTUCA NEriTMHe o4ikyBaHHs (legitimate
expectation) ycniwHoi peanisauii MaiHoBUx npas (npaso Bumoru). Ocoba, ska mae
MarHOBUW iHTepec, MOXe PO3rNAAATNCH AK TaKa, WO MA€E «1eriTMMHe OYiKyBaHHA»
ycniwHoT peanisadii il npaBa BUMOTK (30KpeMma, BifLLKOAYBaHHA ep<aBOoto LKOAN)
y ceHci cTatTi 1 MNepworo npotokony Ao KoHBeHUii, Konv Ana uboro iHTepecy € 4o-
CTaTHi NiACTaBn y HaLioHanbHOMY 3aKOHOAABCTBI. OCTaHHE MOBUHHO AaBaTy 3MOTY
YiTKO BM3HAUNTL KOHKPETHWI MAaiHOBUI iHTepec 0cobu, AKUI, Hanprknag, Ma€
6y T nepeabayeHnM y BifNOBIZHUX HOPMATUBHUX NpUNMcax abo NigTBepaKeHNM
B iHLLOMY MPaBOBOMY aKTi, 30Kpema, y CyAOBOMY PilleHHi.

68. BiglukoayBaHHA WKOAW, 3aNofiAHOI rpOMafAHam TEPOPUCTUYHNIM aKTOM,
NpoBaAUTbCA 3a PaxyHOK KolwTiB [lepxxaBHoro GroaxeTy YKpaiHu BignosigHo
[0 3aKOHY i 3 HACTYMHUM CTATHEHHAM CYMM LibOrO BiALWKOAYBaHHA 3 OCi6, AKMMU
3anofifHo WwKoAy, B NOPAAKY, BCTAHOBIEHOMY 3aKOHOM. BiglwkoayBaHHA WKOAN,
3anopiaHoi opraHisadii, nignpuemcTay abo yCcTaHOBI TEPOPUCTUYHUM aKTOM, NPO-
BaAUTbCA B MOPALKY, BUSHAaYEHOMY 3aKOHOM (CTaTTa 19 3akoHy YKpaiHu «[po 60-
poTbOY 3 TEPOPM3MOMY).

69.MepenbaueHe y ctatTi 19 3akoHy YKkpaiHu «[1po 60poTbOy 3 TepopU3Mom»
npaBo Ha BiALWKOAYBaHHA BIANOBIAHO A0 3aKOHY LWKOAM, 3aMOAIAHOI rpoMagAHam
TEPOPUCTUYHUM aKTOM, 3 OFNIAAY Ha BiACYTHICTb BiAMOBIAHOIO 3aKOHY He MOPOAXYE
NeriTMMHOro OYiKyBaHHA Ha OTPUMaHHSA Bif [lepaBu YKpaiHM Takoro BiALWKO4yBaH-
HA 32 NOLLUKOIXKEHWI Y Nepiof NPOBEAEHHA aHTUTEPOPUCTUYHOT onepaLii 06'eKT
HEeXXMTNOBOI HEPYXOMOCTi He3asIeXXHO Bifj TOrO, Ha AKil TepUTOPIi — NiAKOHTPOSIbHIN
UM HeNiAKOHTPOJIbHIN YKpaiHi — MaB MiCLie BKa3aHWUI aKT.

70. 3a ctatTeio 1 MNeporo npotokony Ao KoHBeHLUii nopAg i3 HeraTBHMM
0060B'A3KOM YTPMMATNCS Bifl HEMPABOMIPHOrO BTPYUYaHHs Yy MPaBO MUPHOIO BO-
NOJiIHHA MaliHOM fiepKaBa Ma€ NO3UTUBHI 0OOB'A3KIN rapaHTyBaTL KOXKHOMY, XTO
nepebyBsac nig il loprcanKkLieo, epeKTMBHE BUKOPUCTAaHHA LbOro npaga Ta noro
BiJHOBNEHHSA y pasi nopyLueHHs. Mo31TnBHI 060B'A3KM MOXYTb Nepef6ayaTi NeBHI
3axoau, HeobXiAHi AN 3aXMCTy NpaBa BNACHOCTI, a came: y MaTepia/lbHOMY acreKTi:
Jep»aBa Ma€ 3ab6e3neynTi y CBOIM NPaBOBIli CUCTEMI OPULNYHI rapaHTil peanisauii
npaBa BNAcHOCTi (MpeBeHTVBHI 060B'A3KN) Ta 3aCO6V MPaBOBOTO 3aXMCTY, 3a JOMOo-
MOTFOI0 AKX NOTEPMINNIA Bif BTPYYaHHA Y Lie NPaBO MOXe NOro 3aXUCTUTH, 30Kpema,
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BUMararouy BifLLKoAyBaHH:A 301TKIB 3a Oyab-AKy BTpaTy (KOMMeHcaLiliHi 060B'A3KM);
y npovecyanbHoMy acrnekTi: xoua cTatTa 1 [epluoro npotokony Ao KoHBeHLii He BCTa-
HOBJIOE YIiTKMX NpoLelypHNX BUMOT, iCHyBaHHA NMO3UTYBHMX 0O0B'A3KIB NpoLiecy-
anbHOro XapakTepy BiANoOBiAHO A0 LibOro nonoxeHHs Bu3sHaHi ECIMJ1 Ak y cnpaBax,
LLIO CTOCYIOTbCA iIepKaBHUX OPraHiB, TaK i y crnopax Mixk NprBaTHUMM ocobamu.

71.BigcyTHiCTb y 3aKOHOAABCTBI YKpaiHW BignoBiAHNX NPUNNCIB WOAO BifLKO-
[YBaHHSA BMAaCHVKOBI WKOAW, 3aMofisiHOT NOro 06'€KTY HEXMTNOBOI HEPYXOMOCTI
TEPOPUCTMYHUM aKTOM, He NMEPELLKOLXKAE 0CObi, ika BBAXKAE, LLLO CTOCOBHO il NpaBa
B/IACHOCTi Ha TaKe MaHO NEBHWI MO3UTUBHKI 060B’'A30K He OyB BUKOHaHWIA, BU-
MaraTtu Bif fep»kaBu KoMneHcaLil 3a Le HeBMKOHaHHA Ha nigcTasi cTaTtTi 1 [epluoro
npoTtokony Ao KoHseHLuil. [poTe 3ane)KHo Bif 3MICTy MOPYLUEHHA Ta 3yMOBMIEHMX
HUM HacnigkiB Ana NoTepninoro o3HayeHa KOMMNeHcauia 3 ornAagy Ha NPakTUKy
€CINJ1 MmoXxe CyTTEBO Bifpi3HATUCA: Y pa3i BCTaHOBNEHHA GaKTy MOPYLUEHHS fepxa-
BOI0 MNO3MTMBHUX 060B'A3KIB PO3PO6UTN KOMMNEHCALiNHI MeXaHi3MU 3a BTPYYaHHS,
30Kpema, Y NpaBo MUPHOTIO BOIOAHHA MaiHOM i NIPOBECTM 06'eKTUBHE 11 epeKTB-
He po3cnifgyBaHHA daKkTy BTPyYaHHA Yy Lie NpaBo, BiACYTHI NiACTaBW 4518 BUCHOBKY
Npo Te, Lo Taka KOMMNeHcaLia Mae nepeabdayaTy BigLLKoAyBaHHA peasibHOT BapTOCTi
MOLUKOZKEHOTO (3HMLLEHOr0) MaliHa; TOZi AK 3a NMOpPYLUEHHA HeraTVBHOMO 060B'A3KY
He BTPYy4aTnCA Y BKa3aHe NpaBo AeprkaBa Moxe OyTr 3060B'A3aHa BifLLKogyBaTH
LIKOZY, 3aBAaHy MaliHy, y NOBHOMY 06CA3i.

72. Bupilytoumn NUTaHHA NPO CTATHEHHA 3 ilep>KaBn BiANOBIAHOT KOMMNeHcaLii,
CyA Ma€ KepyBaTncA BMoramm KoHBeHLUjl, iHLLIMX aKTiB HaLiOHanbHOrO 3aKOHOaB-
CTBa Ta 3aa/1A ePeKTMBHOIO 3aXUCTY KOHBEHLHOTO NpaBa BCTAHOBUTY, 30KPEMa,
3a NopyLUEeHHs AKOro BrAY KOHBEHLIHX 060B'A3KIB NO31BaY BMarae Bif fepa-
B KOMMNeHcaLito, i v 06r'pyHTOBaHMM BiANOBILHO A0 LibOrO MOPYLLEHHS € iT po3mip.

PiweHHa BepxoBHoro Cyay B cnpasi Npo BiAglWKoAYBaHHA
MaliHOBOI WKoAM (BigWwKogyBaHHA MallHOBOI WKOAW,
3aBAaHOI BHaCNiAOK PYNHYBaHHA }XKUT/IOBOIO NPUMiLLleHHA
B xoAi npoBeaeHHA ATO)

NMOCTAHOBA

4 6epesHsa 2020 poky

cnpasa N2237/557/18
npoBagXeHHA N°61-47151ck18

Butar

Y niotomy 2018 poKy no3msay 3BepHyBCA A0 CyAy 3 MO30BOM A0 AepKaBu
YKpaiHa B ocobi KabiHeTy MiHicTpiB YKpaiHw, [lepkaBHOI Ka3HauenCcbKoT Cryx6u
YKpaiHu npo BiAWKoAyBaHHA MaNHOBOT LWKOAW, 3aBAAHOT TEPOPUCTUYHMM aKTOM.
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Mo30BHa 3a8Ba MOTUBOBAHa TVM, LLIO BiH € BIACHUKOM KBapTupw. Mloro xutno
po3TalloBaHe B paioHi NPOBeAEHHA aHTUTEPOPUCTUYHOI onepaLii.

15 yepBHA 2016 poKy B pe3ynbTaTi TEPOPUCTUYHOIO aKTa HaneKHa nomy
KBapTMpa BHACNifoOK NPAMOro nonagaHHA cHapagy 6yna 3pyiHoBaHa, Wo nig-
TBEPAXKYETHCA aKTaMU MPO MOXKEXY | OOCTEXEHHA TEXHIYHOMO CTaHy »KUTIOBOFO
6ynunHKy (kBapTupw) Big 15 yepBHA 2016 poky.

Y uewi cammii feHb, 15 yepBHA 2016 poky, BiH 3BepHyBCA Ao Map'iHcbKoro BigAi-
neHHA noniuii BonHosacbKoro Bigginy noniuii fonosHoro ynpasniHHA HauioHanbHOT
noniuii B JloHewubKi 065acTi i3 3aABOI0 MPO CKOEHHA 3/T0UMHY — TEPOPUCTUYHOTO
aKTa, a 18 cepnHA 2017 poKy — A0 BiNCbKOBO-LMBINbHOI agMiHicTpauii M. KpacHo-
ropieka [lJoHeL|bKOT 0651acTi i3 3aABOI0 Ha OTPMMaHHA KOMMNeHcaLii 3a 3pyiHoBaHe
XKWUTNO i 3rofoto NepefaTi 3pynHOBaHE MalHO BiAMNOBIAHO [0 3aKOHOAABCTBA.

OpHak y Bunnati KomneHcauii nomy 6yno BigMOBNIEHO.

Mo3mBay 3a3HayvaB, WO NPaBo Ha CYAOBUIN 3aXUCT NOMY rapaHTOBaHO KoH-
CTUTYLi€l0 YKpaiHy, a NpaBo Ha BigLKOAYBaHHSA WKOAU Nepef6ayeHo cTaTteo 19
3akoHy YKpaiHu «[1po 60poTbOy 3 TepopusaMomy, cTaTteto 86 KofeKcy LBinbHOro
3axmCTy YKpaiHu.

TakoX NMo3rBay BKa3yBaB Ha Te, Lo fepkaBa B 0cobi KabiHeTy MiHicTpis Ykpa-
TH1 30608'A3aHa byna po3pobuTn cnewiabHUA HOPMATUBHO-NPABOBUIA aKT LOAO
HaZlaHHA rPOLLIOBOT AOMOMOTY 11 BiALUKOAYBaHHA LWKoAM 0cobam, AKi nocTpaxaanu
nig yac NpoBefeHHA aHTUTePOPUCTUYHOI onepauii y [loHewbKin Ta JlyraHcbKin
obnactax, Wo nepenbaveHo posnopamKeHHAM KabiHeTy MiHicTpiB YkpaiHu Big
16 »0BTHA 2014 poky N2 1002-p, AKMM 3aTBepaxeHo [naH 3axoais 3 opraHisauil
BiZIHOB/MIEHHA MOLUKOMXKEHVX (3pyHOBaHMX) 06'€KTIB couianbHOI i TpaHCMOPTHOT
iHGpPaCTPYKTypuU, KUTNOBOTO GpOoHAY Ta CMCTEM 3abe3neUeHHs XUTTERIANbHOCTI Ta
TepuTopii JlyraHcbKoi Ta [JoHeLbKOT 0611acTaAX, NpoTe fepKaBa Liboro He 3pobuna,
O NOpYyLy€E NOro NPaBo BAACHOCTI, AKe rapaHToBaHe ctatTelo 41 KoHcTuTyuii
YKpaiHu, ctattamun 6, 8 KOHBeHLiT NPO 3aX1CT NpaB NOAVNHN i OCHOBOMONOXHUX
cBobop (nani — KoHseHLin) Ta cTaTTeto 1 MNepLuoro npoTtokony fo KoHBeHLi 11 1o crx
nip KOMMNeHcawifA 3aBAaHOI LUKOAW NIOMY He BuUMIayeHa.

Kpim TOro, no3msay 3a3Hayas, L0 NPOTAroM TPMBANOro Yacy He NPOBeAeHO
HaNeXKHOro Po3crifyBaHHA BUNaAKy 3aBAAHHA NOMY LLKOAW B MOPYLLUEHOMY 3a Yac-
TUHOIO NepLuoto cTaTTi 258 KK YKpaiHun KprMiHanbHOMY NPOBafMXeHHi.

3 ypaxyBaHHAM BKa3aHOro, Mo3nBay NPOCUTb Cyf, CTATHYTY 3 AepKaBn YKpaiHa,
B 0co6i KabiHeTy MiHicTpiB YkpaiHu, 494 247,00 rpH Ha BiflLKoAyBaHHA MaiHOBOT
LUKOAMN, 3aBAAHOT TEPOPUCTUYHMM aKTOM, LWIAXOM CTATHEHHA LMX KOWTiB 3 [lep-
»aBHOI Ka3HauencbKoi cy6u YKpaiHu.

<>

PiweHHAM Map'iHcbKoro paoHHoro cyay JoHeubKoi obnacTi Big 16 TpaBHA
2018 poKy <...> M030B 33a[JOBOJIEHO.
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<...>

MoctaHoBoto AnenauinHoro cyay loHewbkoi obnacTi Big 05 BepecHa 2018 poKy
anensuinHy ckapry KabiHety MiHicTpis YKpaiHu, AKUI fi€ B iHTepecax Aepxasu
YKpaiHa, 3a40BONEeHO.

<>

PiweHHA Map’iHcbKoro panoHHoro cyny JloHeLbKoi 06nacTi ckacoBaHo Ta
yXBaneHO HOBe PilleHHA, AKUM Y 3aJOBONIEHHI NO30BY BiAMOBJIEHO.

<...>

BepxosHun Cya BUXoanTb i3 TOro, WO NOCUIAHHA NO3MBaya AK Ha NPaBoBYy
nigcTaBy NO30BY Ha CTaTTIO 19 3aKoHyY YKpaiHu «[1po 60poTbOy 3 TEpOpPU3MOM» Ta
cTatTio 86 KogeKcy LMBIiNbHOro 3axncty YKpaiHu y B3aEMO3B'A3KY 3 HeraTuBHUM
060B'A3KOM [lepKaBK LoAo 3acTocyBaHHA cTaTTi 1 MepLoro npotokony Ao Kox-
BeHLil € 6e3nigcTaBHUM.

BipnoBigHO 1 cyAn HenpaBWbHO KepyBannca BKasaHMM HOpMammn npasa
npw BUPILLEHHI criopy.

3060B'A3aHHA AepKaBy CTOCOBHO NOBarv Ta 3axX1cTy NpPas JIAUHN He 3HKKa-
l0Tb | B yMOBaX 30POHVX KOHAIKTIB.

MonoxeHHA npeambynun KoHBeHLUii BKa3yloTb Ha Te, Wwo Bucoki [JorosipHi
CTopoHu 3060B'A3anMca 3abe3neumnT noeary Ao Npas NOAVHU LWASXOM FapaHTii
Lux npae. FApaHTYBaHHSA MPaB NIAVHN 3 60Ky AeprKaBy MOXe 3[iiCHIOBAaTUCA AK
AKTUBHVMM LiAMU, TaK | yTPMMaHHAM Bifj BUMHEHHSA Oyab-AKuX fii. Taka BisnbHicTb
[ep>aBy No rapaHTyBaHHIO NPaB NOAMHM NOB'A3aHa 3 Baamm 30608'A3aHb 3 60Ky
AeprkaB-yyacHWLb KOHBEeHLl, AKUMW € HeraTVBHI Ta NO3UTUBHI.

HezamugHi 30608’A3aHHA — Lie 3060B'A3aHHA iepKaBu yTPUMYBaTUCA Bif BTPY-
UaHHSA B NpaBa Ta CBO6OAN, a NO3UMUBHI 30608’93aGHHA — HaBMNaKK, TO6TO AepkaBa
MOBUHHA LOCh 3p06UTH, BUNHUTU NEBHI Ail, W06 0coba Morfia CKopUCTaTUCsA CBOI-
MM npaBamu 3a KoHBeHUielo. Lle, Hanpurknag, moxe BKoyaTtu B cebe NpuinHATTA
3aKOHO[ZaBCTBa, WO JonomoxKe 3abe3neunTn KOpUCTyBaHHA rapaHTOBaHUMMU
KoHBeHUi€to npaBamu, abo 3abe3neyeHHs peanbHMX YMOB /1A peanisaLii npas.

Tak, 3a neBHUX 06CTaBMH 3axmMcTom cTaTTi 1 MepLioro npotokony Ao KoHeeHuii
MO>e KopuCTyBaTuCA neritTumHe ouvikysaHHsaA (legitimate expectation) ycniwHoi
peanisauii MmanHOBUX MpaB (NpaBo BUMOrK). [1ns Toro, 1Wob «ouikyBaHHs» Oyno
«NeriTMMHVM», BOHO Ma€ 6yTI 3aCHOBaHMM Ha HOPMi 3aKOHY abo iHLWOMY MpaBo-
BOMY aKTi, TAaKOMY AK Cy[0Be PilleHHs, NOB'A3aHOMY i3 MallHOBUM iHTepecoM (guB.
mutatis mutandis piwenHa €CINJ1 Big 28 BepecHA 2004 poky y cnpaBi «<KonewubKuii
npoTu CnoeauurHu» (Kopecky v. Slovakia), 3asaBa N244912/98, § 49-50).

To6T0 0Cc06a, AKa MA€E MaHOBWI iIHTEPEC, MOXE PO3MISAATUCH AK TaKa, WO Ma€e

JyBaHHA AepaBoto WwKoam) y ceHci cTatTi 1 MNepworo npoTtokony Ao KoHBeHLU;i,
KON AnA UbOro iHTepecy € AOCTaTHI NiACTaByU B HaLliOHaIbHOMY 3aKOHOAABCTBI.
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Mo3rBay 06r'pyHTYBaB PO3Mip 3aBAAHOT MOMY LLIKOAM ONOCepeKOBaHO Bap-
TiCTIO 3HMLLEHOT KBapTNpW cTaHOM Ha 01 x0BTHA 2017 pOKy, Kepyro4urcb Mpu LibOMY
YaCTMHOIO AecATolo CTaTTi 86 KogeKcy LUMBINbHOro 3axucty Ykpainu Ta ctatTeio 1
Mepworo npoTtokony Ao KoHBeHLil, NpoTe He 3a3Hayas, WO Aep>kaBa BYUHHA Y No-
LWKOOXKEHHI Noro marHa.

YacTrHa nepuwa cTatTi 19 3aKkoHy YKpaiHu «[po 60poTbby 3 Tepopr3IMOM»
nepen6avae crewianbHe NpaBuIo, BIANOBIAHO A0 AKOrO BiALKOAYBAaHHA LKOAN,
3anopaiAaHoi rpomagAaHaM TEPOPUCTUYHUM aKTOM, MPOBAANTLCA 3@ PaXyHOK KOLUTIB
[JepxaBHoro brofxeTy YKpaiHu 8i0n08iOHO 00 3dKOHY i 3 HACTYNMHUM CTATHEHHAM
CYMWU LibOTO BifILLKOAYBaHHA 3 0Ci6, AKUMY 3amMogisiHO LKoY, B MOPALAKY, BCTAHOB-
NeHOMY 3aKOHOM. Kpim Toro, y nopAoKy, 8U3HA4eHOMY 3adKOHOM, NPOBaANTbCSA Bif-
LUKOZYBaHHSA LLIKOAW, 3anOAiAHOI TEPOPUCTUYHMM aKTOM OpraHisauii, nignpruemcTy
abo ycTaHOBI (YacTVHa gpyra cTaTTi 19 BKa3aHOro 3akoHy).

3 ornagy Ha 3MiCT BKa3aHX NOMOXeHb peanisauif npaBa Ha OTPMMaHHA 3a3Ha-
YeHOoro BifLIKOAYBaHHA NOCTaBfIeHa Y 3a/1eXHICTb Bifj iCHYBaHHA KOMMNeHcaLiHOro
MeXaHi3My, Lo Ma€ 6y Ty BCTAHOBJIEHUI B OKPEMOMY 30KOHI. 3aKOH, AKNI Perymnioe
nopAfoK BiAWKOAYBaHHA 3a paxyHOK KolwTiB [lepxaBHoro 6oaxety YKpaiHu
LIKOAW, 3aMOAIAHOT TEPOPUCTUYHUM aKTOM 06'€EKTaM HEXUTIIOBOT HEPYXOMOCTI
rpoMagsH, BIACYTHIM AK Ha YaC BUHNUKHEHHSA CMiPHUX NPaBOBiIAHOCUH, TaK i Ha Yac
po3rnagy cnpasu Cyfamu.

Mpu ubomy B 3aKOHOAABCTBI YKpaiHW BiACYTHA He TiNbKM NpoLeaypa BMnaatu
O3HauYeHOoro BiAWKOAYBaHHA (AMB. ANA nopiBHAHHA mutatis mutandis piweHHA
€CIN Bip 24 kBiTHA 2014 poky y cnpaBi «byguyeHko npotu YKpaiHu» (Budchenko
v. Ukraine), 3asBa N2 38677/06, § 42), ane 11 YiTKi yMOBM, HeOOXifHi ANA 3aABNEHHA
MariHOBOI BMMOTU 10 AiePKaBy NPO HaJlaHHA TaKoro BiAWKoAyBaHHA (AnB. mutatis
mutandis yxsany €CIMJ1 wopo npuinHATHOCTI Bif 30 BepecHs 2014 poky y crnpasi
«MetnboBaHWii NpoTun YKkpainu» (Petlyovanyy v. Ukraine, 3asaBa N2 54904/08).

Kpim TOro, BignoBigHO A0 YaCTUHU BOCbMOI CTaTTi 86 i YaCTUHU TPEeTbOI CTaTTi 89
Kopekcy umBinbHoro 3axucty YkpaiHu noctaHosoto KabiHety MiHicTpis YkpaiHu Big
18 rpyaHs 2013 poky N2 947 6yB 3aTBepaxeHui MNopAafoK HafaHHS Ta BU3HAUYEHHSA
po3Mmipy rpoLoBoi fornomory abo KomneHcauii nocTpakaanum Big HaA3BNYANHNX
CUTyauin, AKi 3aNUWLINANCA Ha NonepefHbOMyY MiCLi NPOXKMBaHHA (aani — Nopagok),
AKNI BUKNageHni y pegakuii noctaHosm KabiHeTy MiHicTpis YkpaiHu Big 10 nunHs
2019 poky N2623.

Ha nigcrtaBi BuknageHoro kKonerisa cyagis BepxosHoro Cyay gilina BUCHO-
BKY, L0 Nepef6aveHe y ctatTi 19 3akoHy YKpaiHu «[1po 60poTbby 3 Tepopr3Mom»
NpaBo Ha BifLLKOAYBaHHA 8i0N08IOHO 00 3aKOHY WKOAM, 3arnofiAHOI rpoMagaHam
TEPOPUCTUYHMM aKTOM, HE MOPOIXKYE NENTUMHOIO OUiKyBaHHSA Ha OTPVMaHHA Bif
AeprkaBn YKpaiHu TaKoro BifLLUKOAYBaHHA 3a MOLKOAXKEHY Y Nepiof NpoBeAeHHA
AHTUTEPOPUCTUYHOT OnepaLlii KBapTupy.

3 aHanorivyHmx NiAcTaB He NOPOAXKYE Yy NO3MBaYa TaKOro OYiKyBaHHA i 3aCTo-
COBaHa CyAoM nepLol iHcTaHLil cTaTTAa 85 Kopekcy UmMBINbHOro 3axmcTy YKpaiHu,
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BifNOBIAHO O AKOI BiAWKOAYBaHHA MaTepianbHUX 36UTKIB NOCTpax4anim BHa-
CNifoK Haf3BMYAHNX CUTYaLi 3RINCHIOETLCA Y NOPAOKY, BUSHAYEHOMY 3aKOHOM.

OTXe, NpaBO Ha OTPUMAHHA 3a PaxyHOK AepXaBy KOMMeHcauii 3a WwKogay,
3anopfiaHy B nepiod NPoBeAeHHA aHTUTEPOPUCTMYHOI onepaLil BHacNifoK no-
LUKOAXKEHHA Mif YaC TepOPUCTUYHOIO aKTa HaleXXHOI MO3MBayy Ha Npasi BAaCHOCTI
KBapTUpPW, HE Ma€ y 3aKOHOAABCTBI YKpaiH/ TaKkoi lopnanyYHOI OCHOBY, LLIO AA€ 3MOry
BM3HAUNTN KOHKPETHUI MaHOBUI iHTepecC no3rBaya.

3acTocyBaHHA CyAOM NepLUOi iIHCTaHLiT O CMiPHMX NPaBOBIAHOCKH 3a aHanori-
€10 3aKOHY (4acTrHa BocbMma cTaTTi 8 LIMNK YkpaiHu y 3a3HaueHin pefakLii) nonoxeHb
cTaTTi 86 KogeKcy umBinbHOro 3axmcTy YKpaiHu ana peanisauii no3nBayem npasa,
nepepbayeHoro B ctatTi 19 3akoHy YkpaiHu «[1po 60poTbOy 3 Tepopusmomy, Bep-
xoBHU CyA BBaXKa€ MOMUNKOBUM.

Tak, ctatTa 86 KogeKcy LMBINbHOro 3axucTy YKpaiHu pernameHTye 3abesne-
YEHHA KUTNOM NOCTPAXKAANMX BHACNI4OK HAA3BUYANHUX CUTYaL|iil i BCTAHOBMIOE
YMOBWU 5IK TaKOro 3abe3neyeHHs, Tak i MOro 3amiHn rpoLLIOBO KOMMEHCALEL.
Tomy npununc yacTrHK 10 BKa3aHoI CTaTTi (AKUIA Nepe6ayac, LWo po3mip rpoLLoBol
KOMMeHcaLii 3a 3pyiiHOBaHy abo MOLWKOAXeHY KBapTUPY (KUTNOBUI OYANHOK)
BM3HAYaAETbCA 3a MOKa3HUKaMy OrnocepeKoBaHOT BapTOCTi CMOPYAMXEHHSA XUTNa
y perioHax YKpaiHu BiAnoBiAHO [0 MiCLLe3HaX0AXEeHHA TaKoro MaHa) He MOXKHa
3acTocyBaTty 6e3BifHOCHO 4O iHWWX NPUMKCIB L€l CTaTTi, 30KpemMa YacTUHU
[EeB'ATOI, AKa Nepeabavae yMOBOI 3abe3neueHHs XUTIOM NOCTpaKkganoro abo
BMMNNATU rPOLLIOBOI KOMMeHcaLii 3a paxyHOK AepxaBu Jo6poBinbHe nepefaHHA
NnocTpa)kganvm 3pyrHOBaHOro abo MOLWKOAKEHOro BHACiAOK HAa3BUYAMHOT
cuTyaUii XnTna micLLeBUM Aep)KaBHUM aaMiHicTpaLiam abo opraHam MicLeBoro
caMoBpAZYyBaHHA, Cy6’'eKTam rocnofaproBaHHs.

Kogekc LmBinbHOro 3axncTy YKpaiHu He NoKajae Tarap BUNaTh BigWKoay-
BaHb BUHATKOBO Ha [lep»KaBy, TaK AK Nepepbayac icHyBaHHA CTpaxyBaHHA Y chepi
LIMBINbHOrO 3aXMCTY, METOIO AKOrO, 30KPEMa, € CTPaXOBUIN 3aXMCT MAaNHOBUX iHTepe-
CiB Cy6’eKTiB rocnofaploBaHHaA i FpOMajAH Bif LWKOAW, AKa MOXe OyTun 3anogiaHa
BHACNIAOK HAaA3BUYaNHNX CUTYaLil, Hebe3neuyHrx nogin abo npoBefieHHA PobIT
i3 3ano6iraHHA uun NiKBigauil HaCNigKIB HaA3BMYAMHUX CUTYaLiN (MYHKT 1 YacTUHA
nepuwoi ctatTi 49 uboro Kopekcy). BigwkogysaHHA maTepianbHUX 36UTKiB no-
CTpaXAanum 34iNCHIOTbCA 3a PaxyHOK He 3a60POHEHVIX 3aKOHOAABCTBOM [Ke-
pen, 30Kpema KoLUTIB 3a JoroBopamu O6POBiNbHOro CTpaxyBaHHSA, yKNageHUMNm
BiMOBIgHO 4O 3aKOHOAABCTBA MPO CTPaxyBaHHA (MYHKT 3 YaCTUHW TPETbOI CTaTTi
84 KopfeKcy UMBINbHOro 3axmcTy YKpaiHm).

OTxe, BepxoBHuin Cya OiflLoB BUCHOBKY, O BUMOTY NO3MBayva Npo BifLIKO-
AYBaHHA LLUKOAW 3a NOLLKOAMKEHE Mif YaC TepOPUCTUYHOIO akTa MaliHO Ha MiAcTaBi
cTatTi 19 3akoHy YKpaiHu «[1po 60poTbOy 3 Tepopursmom» Ta cTaTTi 86 Kogekcy
LMBINIbHOTO 3aXMCTy YKpaiHu € 6e3nigcTaBHUMM.
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Pa3om 3 Tm no3rBay ma€e NpaBo Ha KOMMeHcaLlio Bif Aep»<aBy 3a HEBMKOHaH-
HA ep>KaBOo CBOro NO3UTVBHOIO MaTepiaibHOro Ta NpoLiecyanbHOro 060B'A3Ky
3a ctatTeto 1 [Nepworo npotokony Ao KoHseHLil.

Mo3nBay, 30Kpema, 3a3Hauas, WO AeprkaBa nopywmna sumorn ctatti 1 Mep-
Loro npoTokony Ao KoHeeHLUil. [[poTe NOM1MNKOBO BBaXas, LLO MaE NpaBo BUMOTM
[0 AeprkaBn Npo BiALWKOAYBaHHA 3a il paXyHOK LKOAW, 3aBAAHOI NOLLKOAMKEHHAM
(3HULLEHHAM) BHACNiQOK TEPOPUCTUYHOIO aKTa KBapTUPM Y PO3Mipi peanbHOT i
BapTOCTi.

TakoX No3rBay NOCUNaBCA Ha: 8iOCYmMHicms KoMneHcayii 3a80aHOI WKoou
BMNPOLOBX TPMBAOr0 Yacy Ta HEBIAHOBNEHHSA KBapTUpPW; 8i0CymHicme cneyidsie-
HO20 NOpAOKY 8i0WKOOYB8AHHA 3a NOLUKOAXKEHY BHACNILOK TEPOPUCTUYHOrO aKTa
KBapTuUpYy; He30amHicme 0epxasu 3axuyamu eiacHicme y po3yminHi €CIJI; gio-
CYMHIiCMb HAeXHO020 p0o3C1idy8aHHA BUNALKY 3amnofiAHHA WKOAW Y PO3YMiHHi
€CIJ1 3a BCTAHOBNEHOTO Y BiAMOBIAHOMY KPpUMiHaNbHOMY NpPOBaAKeHHi GakTy
MOLLIKOAMXEHHA BHACIAOK TEPOPUCTUYHOTO aKTa KBapTMpM.

3a3HauveHi foBoau nosueava BepxosHuii Cyn BBaXKa€ TakMMM, WO AOBefeH]
1 € OOrPYHTOBaAHVIMMU.

Tak, BignosigHo fo ctatTi 1 KoHBeHuii Bucoki [lorosipHi CTopoHu rapaHTyoTb
KOXHOMY, XTO nepebyBae nif, iXHbO PUCAMKLIED, NpaBa i cBo6oaN, BU3HAYEHI
B po3gini | uiel KoHBeHu;i.

CTocoBHO NpaBa, rapaHToBaHoro ctatTeto 1 MNepLuoro npotokony Ao KoHseHUii,
Taki NO3nTMBHI 060B'A3KY, 3rifHO 3 NpakTuKoto ECIJ1, MOXyTb Nepen6ayaTyi NeBHi
3axopw, HeoOXiAHI ANA 3aXMCTy NpaBa BAAacHOCTI, a came: y MamepiansHoMy dchekmi
[epaBa Ma€ 3abe3neunTy y CBOI NPaBOBIl CUCTEMI LOPUANYHI rapaHTil peanizauii
npaBa BAacHOCTi (NpeBeHTMBHI 060B'A3KM) Ta 3aCO6M MPaBOBOrO 3axMCTy, 3a AO-
MOMOrOI0 AKMX MOTEPNINUN Bif BTPYYaHHA Yy Lie NPaBO MOXe NOro 3axmcTuTu, 30-
KpeMa, BMarawoum BigluKkoayBaHHA 36MTKiB 3a Oyab-AKy BTpaTy (KOMMNeHcauiliHi
060B's13KM) (auB. mutatis mutandis piwenHa €CMJT Big 3 KBiTHA 2012 poKy y cripaBi
«KoToB npotu Pocii» (Kotov v. Russia), 3aaBa N2 54522/00, § 113); y npoyecyansHo-
My acnekmi ... xoua ct1atTa 1 MNeporo npoTokony Ao KoHBeHLii He BCTaHOBIIIOE
YiTKUX NpoLefypHMX BUMOT, iCHYBaHHA NMO3UTBHUX 060B'A3KIB NpoLecyanbHOro
XapakTepy BiANOBIAHO A0 LbOro nosoxeHHA BusHaHi €CMNJT Ak y cnpasax, Wwo
CTOCYIOTbCA [lepXKaBHUX OPraHiB, Tak i y cnopax Mixk nprBaTH1UMK ocobamu (AnB.
mutatis mutandis piweHHs €CMJ1y cnpasi «Kotos npoTu Pocii», § 114).

3aKOH, AKNIA perynioe NOpAAOK BiALLKOAYBaHHA 3a PaXyHOK KOLWTiB [lep»kaBHo-
ro 6logkeTy YKpaiHu WKOAK, 3anofisHOT NMOLKOAXKEHHAM KBapTMPU BHACTifOK Te-
POPUCTUYHOrO aKTa, BIACYTHI AK Ha MOMEHT BUHWUKHEHHA CMiPHMX NPaBOBIAHOCKH,
Tak i HA MOMEHT po3rnAgdy Crpasu cyaamu (MO3UTUBHKIA MaTepianbHKA 000B'A30K).

Kpim Toro, cyan nonepegHix iHCTaHUin BCTAHOBMWN, O CTAHOM Ha 4Yac po3-
rnagy CpaBy AOCYAOBE PO3CAifayBaHHA B KPUMiHAIbBHOMY NMPOBAZXKEHHI, B AKOMY
no3vBay 6yB 3anyyeHuni NOTePNiNyM Yepes NMOLLKOAMXKEHHSA I0ro KBapTUpW, TpMBa-
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no.To6To y cyaiB nepLuoi 1 anenAuinHol iHCTaHUi He 6yno BifoMOCTel NPo Te, Wo
Jep»aBa MpoBena Yn MPOBOAMIA HaNeXHe Po3CifyBaHHA BUMAAKY 3anofifaHHA
MalHOBOI LIKOAW NO3uBayy (MO3UTUBHUIA MpoLecyanbHUii 060B'A30K AeprkaBy).

Ockinbky KoHBeHLiA NOKNKaHa 3axmLLaTi NpaBa, AKi € NPakTUYHNMK 1 edek-
TUBHMMW, NOPYLLUEHHA fepXKaBoto OyAb-AKOro 3 KOHBEHUiHNX 060B'A3KIB MOXe
3yMOBIOBATN HEOOXIAHICTb NPUCYAPKEHHA 3a Lie KomneHcaLii. Taka komneHcauin
MO>Ke MaTu pi3Hi popmy Ta BCTAaHOBMIOBATUCA, 30KPEMa, 3aJ1IeXKHO Bif BMAY No-
pyLWweHHA (AUB., HaNPVKNag, BUPILLEHHA NPo6aeMm BiANOBIAANbHOCTI fepKaBu
3a NopyLUeHHA NpaBa 3aaBHUKIB Ha AOCTYN [0 IXHbOro MarHa: pieHHa €CIJ1 Bif
29 yepBHA 2004 poky wopgo cyTi Ta Big 13 nunHa 2006 poKy WoAo cnpaseavBoi
catucdakuii y cnpasi «[loraH Ta iHwWwi npotn TypeuunHu» (Dogan and Others v.
Turkey), 3asBa N°8803-8811/02 i1 iHwi; piweHHA ECIJ1 Big 16 yepsHA 2015 poky
wopo cyTi y cnpasi «Yiparos Ta iHWi npoTtu BipmeHii» (Chiragov and Others v.
Armenia), 3aaBa N2 13216/05, § 188-201; piweHHa €CIJ1 Big 16 yepBHA 2015 poky
wogo cyTi y cnpasi «CaprcaH npoTtn AzepbaingkaHy» (Sargsyan v. Azerbaijan), 3asBa
N240167/06, § 152-242).

BigcyTHicTb y 3aKOHOAABCTBI YKpaiHuM BigNOBiAHMX NOSIOKEHb WOAO BifLKO-
[yBaHHA BNIAaCHWKOBI LWIKOAM, 3aN0ofiAHOI NOro 06’eKTy XUTNOBOT HEPYXOMOCTI
TEPOPUCTUUYHMM aKTOM, He NepeLlKoaKae 0Co0i, Ika BBAXKAE, LLLO CTOCOBHO Ti NpaBa
B/IACHOCTi Ha TaKe MaHO NEBHUI NO3UTUBHNI 060B’'A30K He OyB BUKOHAHWIA, BU-
MaraTu Bif AeprkaBu KoMMneHcalii 3a e HeBMKOHaHHA Ha nigcTasi cTaTtTi 1 Meploro
npotokony Ao KoHseHLii.

KoxeH, umni npasa Ta cBo60aM, BU3HaHI B Uil KoHBeHLii, 6yno nopyuieHo, mae
NpaBo Ha epeKTMBHUI 3acCib PMANYHOIO 3aXMCTY B HaLiOHAaNbHOMY OpraHi, HaBiTb
AKLLO TaKe NopyLLeHHA ByNo BUMHeHe ocobamu, AKi 3aiicHoBany cBoi odilinHi
NoBHOBaXKeHHs (cTaTTs 13 KoHBeHLUil).

3acobu pMANYHOTO 3aXUCTY, AKI BUMaraloTbcA 3a ctatTelo 13 KoHBeHLii, no-
BVIHHI 6yTU epeKTVBHMM AK Y TeOopil, Tak i Ha MPaKTUL; BUKOPUCTaHHIO 3acobiB
3aXMCTY He NMOBUHHI HEBUMPaBAAHO Ta HEOOI'PYHTOBAHO MepeLwKoXaTu il um
6e3aianbHICTb OpraHiB BNagu gepxasun-Bignosigava.

[Jo nopi6bHMX NpaBoBYKX BUCHOBKIB Ailiuna Benvika Manata BepxosHoro Cyay
y noctaHoBi Big 04 BepecHA 2019 poKy y cnpagi N°265/6582/16-u, npoBafXeHHA
N2 14-17 yc 19.

3rigHo 3 yacTmHol YeTBepTolo cTaTTi 263 LMK YkpaiHu npu Bu6opi i 3acTocy-
BaHHI HOPMU NMpaBa A0 CNiPHMX NPAaBOBIAHOCUH Cy[ BPaXOBY€E BUCHOBKM LLOJO 3a-
CTOCYBaHHsA BIANOBIAHNX HOPM NPaBa, BUKNageHi B noctaHoBax BepxosHoro Cygy.

YpaxoBytoum BrKNafeHe, OCKapKyBaHe CyfoBe pilleHHs anensuiitHoro cyay
He MO>Ke BBaXXaT/Cb 3aKOHHVIM Ta NiANAra€ ckacyBaHHIO.

He moxke 3anuwatnce B Cusli 1 pilleHHA CyAy NepLuIoil iHCTaHLii, AKe 3aABHUK
NPOCUTb 3annLLNTK 6€3 3MiH, OCKINbKM Cy He BpaxXyBaB, Lo NPaBOBOIO NiACTaBO
A1A BUNNaTK KOMMeHcaLii, a He LLKOAW, € He NONOXeHHA cTaTTi 19 3akoHy YKpaiHu
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«Mpo 60poTbOY 3 TEPOPU3MOM» Ta CTaTTi 86 KofeKcy LUBINbHOro 3axucTty Ykpai-
HU, @ HEBUKOHAHHSA [EPKaBO MO3UTVBHOIO 060B'A3KY PO3pOo6UTU CrelianbHUi
HOPMAaTNBHO-MPABOBUI aKT LLOAO HaAAHHA FPOLLOBOI AOMOMOTY Ta BiALLIKOAYBaHHA
LKoam ocobam, AKi MoCcTparkaanu nig yac NpoBeAeHHA aHTUTePOPUCTUYHOT onepa-
uiiy [loHeubKi Ta JlyraHcbKilh obnacTax, Ha nigcTasi cTaTTi 1 MepLioro npotokony
[0 KoHBeHLUil Npo 3ax1cT npaB NOANHY | OCHOBOMONOXHMX cBobOA Ta cTaTTi 13
KoHBeHLUii Npo 3ax1cT npaB NIOANHN | OCHOBOMONOXKHMX CBO6OA,.

Mpu ubmy BepxosHuin Cya BUXOAUTD i3 TOTO, LLO 3riJHO 3 YaCTMHOLO NMEPLUOID
cTaTTi 9 KoHCTUTYLiT YKpaiHW YUMHHI MiXKHapOaHi [oroBOpY, 3rofa Ha 060B'A3KOBICTb
AKNX HagaHa BepxoBHoto Papoto YKpaiHu, € YaCTUHO HaUiOHaNbHOMO 3aKOHOAAB-
cTBa YKpaiHu.

OT1xe, BepxoBHuin Cya, BCTAaHOBMBLUM, WO CYAN HEMPABWUIbHO 3aCTOCYBanu
HOPMW MaTepiafibHOro Npaea, CyA KacauinHoil iHCTaHLl, HagiNeHN NOBHOBaXKEH-
HAMMW 3rigHO 3i cTaTTelo 412 LMK YKpaiHn 3MiHUTU OCKap»KyBaHi CyA0Bi pilleHHA
a60 yxBanuTW HOBe PilleHHs, AiNWOB BUCHOBKY NPO CKacyBaHHA CyAOBYX PilleHb
Cypy nepLuoi Ta anenAauinHol iHCTaHUiT y cnpasi 3 yxBaneHHAM HOBOIO PillleHHsA
Npo YacTKOBE 3340BOSIEHHA NO30BHUX BMMOT MO3MBaya Ta CTAFHEHHA 3@ PaxyHOK
AepkaBu rpowoBoi KomneHcauii y po3mipi 50 000 rpH, Buxoaaum npun Lbomy 3
HaBefeHMX BULLE NiACTaB Ta O6rPYHTYBaHHA MO30BY, @ CaMe: BiACYTHICTb KOMMeEH-
cauii 3aBAaHoI WKOAM BNPOAOBXK TPMBANOro Yacy Ta HeBiAHOBNIEHHA KBapTUpw;
BiICYTHICTb CreuianbHOro NOpAAKY BiAWKOAYBAaHHA 3@ MOLIKOAXKEHY BHACIAOK
TEPOPUCTUYHOTO aKTa KBapTMPY; HE3AATHICTb AepKaBu 3axuLiaTi BNacHICTb
y po3yMiHHi €ECIJ; BiiCyTHICTb HaneXHoOro po3cnigyBaHHA BUMAAKY 3aMoAiAHHA
wKkoAn y po3ymiHHi ECIJT 3a BCTaHOBNIEHOTO Y BiANOBIAHOMY KPUMiHaNbHOMY
npoBafXeHHi GaKTy NOLWKOAKEHHA BHACNIAOK TEPOPUCTMYHOIO akTa KBapTUpW.
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