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BCTYIN

HenpoOCTUX YMOBaX BUMYLUIEHOIO BHYTPIWHbOrO NepeMilleHHs, Lo
TpYBaE B YKpaiHi OCTaHHiI WiCTb POKiB, Ha Aep>aBy NOKNaAeHO HU3KY
3060B’A3aHb WOAO0 MNOCUSIEHHA 3aXUCTy NpPaB NIOAUHN BHYTPILWHbO

nepemiweHnx ocié (aani, AKLWO He BKas3aHo iHwe, — BIMNO), aki npsmo sunnu-
BaloTb i3 Mi>KHapOAHOro npasa npas NoanHu. Paga €Bponu AK €anHa €Bpo-
nencbKa Mi>kypaaoBa opraHisadis, MaHAaT AKOT 6e3nocepeaHbO CNPAMOBAHMN
Ha NPOCYBaHHA NPaBs NOANHN, BEPXOBEHCTBA NpaBsa i AeMoKpaTil, NigTpumye
YKpaiHy Ha WaAaxy fo rapaHTyBaHHA 6a30BUX MPaB BUMYLLEHVX NepeceneHLiB
Ta iHWWMX 0Cib, AKI NoTepninu Big 36poHOT arpecil.

Y mexax Mnany gin Pagn €sponun ana YkpaiHu Ha 2018-2021pokn im-
nnemeHTyeTbcA MpoekT Paan €Bponu «BHYTpIlIHE NepemilieHHA B YKpaiHi:
po3pobKa TpuBanux pileHb» (Aani — MPOEKT), CNPAMOBaHUI Ha PO3LUNPEHHSA
MOKJTMBOCTEN i MOCUNeHHA cnpoMoKHOCTi BIMNO akTnBHO BNAMBaTK Ha no-
KpalLeHHA CMCTeMU 3aXMCTY NPaB MIIOAMHY BUMYLLEHUX NepecenieHLiB Ta iX
[JOCTyny Ao npaBocyana B YKpaiHi'. OgHieto 3 uinei NNpoeKTy € BOCKOHaNeHHsA
HOPMaTVBHO-MPaBOBOI 633 Ta OPUANYHOT MPAKTUKY CTOCOBHO BHYTPILIHBOIO
nepemilleHHs Yepes yNpoBaXeHHs MexaHi3MiB Ta npoLefyp, Wo 6a3ytoTbcA
Ha EBPOMENCbKNX CTaHAApTax 3axucTy npas BIMO, 30kpema, 3 nuTaHb 4OCTyny
[0 npaBocyans, »KMTIOBUX Ta MallHOBMX MPaB, @ TakoX Yepes akTUBHe Ao-
nyyeHHA nepemiweHmx daxiBuiB, 3aknafiB Ta yCTaHOB. 3a41A fOCATHEHHA
uiei meTu 3a NigTpuMKn MPOEKTY 1 NigroToBneHa ua nybnikayia. Mpryomy
AVHaMiKa HauioHanbHOro 3aKOHOAaBCTBA Ta aKTUBHUIN PO3BUTOK CyAOBOI
NPaKTUKN 3yMOBUIN HEOOXIAHICTb CUCTEMATUYHOIO OHOBJIEHHS i 3MiCTY Ta
HanpaLoBaHHA Mpbox 8UOAHb L€l Nybnikauii BNpo#oB»K 2 pokis peanizauii
MpoekTy.

1 binbl feTanbHy iHdopmaLito npo MPoeKT MoXHa 3HaiiTI Ha iioro Be6-cTopiHLi: https://www.coe.int/uk/web/kyiv/
idps2-ukr.
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HauioHanbHi cyau BigirpatoTe NpoBiAHY ponb y 3abe3neyeHHi npas Nto-
AVIHW, YOMY CMPUAE 3aCTOCYBAHHA HAMUW MiXXKHAPOAHMX CTaHAAPTIB. Y Pi3HUX
[ep)KaBax 3 ypaxyBaHHAM 0COONMBOCTEl NPaBOBOT CUCTEMU MiXKHAPOAHI
HOPMU NPO NpaBa NOANHN MatOTb Pi3HNIA NPaBOBUIA CTATYC i BM/IMB Ha Npak-
TUKY NPaB03acTOCyBaHHA. 3 ypaxyBaHHAM LibOrO Y BUAAHHI 3po6neHo ornag
NiAXOAIB Ta Kpawux NPaKkTUK AepaB-yyacHWLb MPaBO3aXUCHOIO MeXaHi3my
Pagn €Bponu Wwopo 3actocyBaHHA EBPONENCbKNX CTaHAAPTIB HaLliOHaIbHUMK
CyAaMu, a TaKOX 3aMpOnNOHOBAHO 3arafibHUIM OrNAj MiXKHapOAHWX CTaHAAPTIB
3 NUTaHb BHYTPILWHbOro NnepemileHHsA. Y 3B'A3Ky 3 LM TakoX NpoaHani3o-
BaHO MPaBOBi NifCTaBM WOAO 3aCTOCYyBaHHA KOHBEeHLIT Npo 3axmcT npas
NOANHN | OCHOBOMOJOMXKHUX CBOOO. (Jani, AKLLO He BKa3aHo iHwe, — €K
abo KoHBeHLiA) Ta npakTuKM EBPONeNcbKoro cyay 3 npas noguHu (gani,
AKLLO He BKa3aHo iHwe, - €CMJ1a6o Cya) npw 3gicHeHHi npaBocyaaa cyaamm
YKpaiHu. Y BugaHHi npeactaBneHnii gobip knovosux cnpas €CIJI, aki BMi-
LyoTb CTaHAapTy 3abe3neueHHs i 3axmcTy npas BIMO B ymoBax 36poiiHoro
KOH}NIKTY, a TaKOX BUKOHaHHA 3060B’A3aHb fiepKaB CTOCOBHO NPaB NoANHN
B YMOBax TMMYacoBOl OKynaLdlii.

3a pe3synbratamn MOHITOPUHTY HauiOHaNIbHUX CY[OBMX PilleHb, NPo-
BefeHOoro 3a niaTpumkn MNpoeKTy, ocTaHHi 2 poku cyam y noHag 50 % Bu-
nagkKis po3rnagy cnpas npo 3axuct npas BINO 3BepTatoTbca 4o KoHBeHLUii Ta
npakTtukn Cygy. Mpryomy 3pocTae 3MiCTOBHE, a He dopMasibHe 3aCTOCYBaHHSA
MiXXHapOA4HNX CTAaHAAPTIB, WO Befe A0 yXBaNeHHA pilleHb Ha 3aXUCT Npas
nocTpakaanunx oci6. Y BuaaHHi NpoAeMOHCTPOBaHO NPUKIaamM Cnpas, KOu
3BepHeHHA go npakTnkn Cyay 4O3BONANO HaUiOHaNbHUM CyAamM BCTAHOBUTH
HeBiAMOBIAHICTb BITYN3HAHOIO 3aKOHOAABCTBA EBPOMNENCbKNM CTaHAapTam
3axucTy npas nogmHy BMO 1 3acTocyBaTt Taki CTaHAAPTU, @ TAKOX Y BU-
najKax HeJoCTaTHbOI BU3HAY€HOCTi 3aKOHOAABCTBa ab0 HAaABHOCTI MEBHUX
NpOoraavH y HbOMy BUPIINTK CNpaBy BiANOBIAHO A0 Takux cTaHdapTi.. Lle €
YyeproBrM BaXXJIMBUM CBiUEHHAM ehekmusHocmi €gponelicbKoi KOHBEHYi 3
npas 51t00UHU, 70-piyys AKOI MU 8i03HAYAEMO Ub020 POKY.

BapTo 3a3HaunTK, Wo BiNbWicTb 3HAKOBUX CY[OBUX pillleHb Oy BUHe-
CeHi 3a N030BaMW, iHiLiIMOBaHNMU FPOMAACbKUMM OpraHi3aliamu, WO oniKy-
I0TbCA 3aXNCTOM NpaB fnepeceneHuis. Tak, KOMaHAOK MPOEKTY «AABOKaLif,
3axMCT Ta NPaBoOBa AOMNOMOra BHYTPIilHbO NepeMilleHrM 0cobamy, Lo pe-
anisyetbca bO «lpaBo Ha 3axucT» 3a nigTpumkmn AreHtctea OOH y cnpaBax
6ixeHuiB (UNHCR), ynpogoBx TpbOX POKiB HalaHO 6€3KOLITOBHY NPaBoBY
AOMOMOTY B CyNpPOBOAXKEHHI NOHAA, 2 TUCAY CNpaB CTOCOBHO BHYTPILUHbOrO
nepemileHHsa, y TOMy YACi NPUNWHEHHA BUNIATU MEHCIl.
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be3ymoBHO, NO3NTMBHMM acnekTom € NpUNHATTA BepxosHum Cygom 3
ypaxyBaHHAM MiXXHapOAHWX CTaHAAPTIB PAAY PilleHb, AKi CTann 4OPOroBKa-
30M AA CyAiB NepLuoi Ta anenAuinHol iHCTaHUin. 3 uieto meToto cam Bepxos-
Hui Cyn ONpUNOAHMB aHaNITUYHWIA OrnAL CyAOBOI NpakTUKkM KacauinHoro
afMiHICTPaTUBHOIO Cyay Yy CripaBax WOoAO0 3aXUCTY NpaB nepeceneHuis?.
OpfHak, Ha XaJb, MOXKHa KOHCTaTyBaTH, L0 3HAUYHMIA 06CAT CYA0BOT MPAKTUKN
He BiHaNLLOB CYTTEBOrO BiO6GpaXKeHHs Ta BNAMBY Ha GOpPMyBaHHSA Bifmno-
BiJHOro 3aKOHOAAaBCTBa Ta MOro BAOCKOHaNeHHsA. binblue Toro, ytBepannach
TPUBOXHA TeHAEHLiA HEBMKOHaHHA pilleHb cyiB, 0cobnMBO B agMiHicTpa-
TUBHMX CpaBax. Yce Lie BKa3ye Ha HeOoOXigHICTb NOLWYKy HOBMX NigXxodiB Ta
KOHconigauii 3ycunb He TifIbK1 CyA0BOI, a 1 3aKOHOAAaBYOI Ta BUKOHAaBYOI MoK
BNaAu y BUpIiLIeHHiI HanbinbLL HaranbHUX NPo6siem 3abe3neyeHHs Ta 3axXUCTy
npas ntogrHu BMO Ta iHWKX 0cib, LWo nocTparkaany Bif 30pONHOro KOHPMIKTY.

CnopiBaemocs, Le oHog/leHe 8UOAHHA CTaHe B Harodi cyaaam npu 3gin-
CHEeHHi CyoYMHCTBA Y CrpaBax 3 NMTaHb BHYTPIWHbOro NepemilleHHs, ag-
BOKaTaM Ta MpaBO3axMCHMKaM Y iXHil AisnbHOCTI, @ TaKoX Oyae KOPUCHUM
ANA NigBULLEeHHA 00i3HAHOCTI BCiX 3alikaBneHNX 0Cib y NMMTAHHAX Npas
mopuHn BMO Ta BignosigHux ctaHgapTis Pagu €sponn.

2 Ornag cynoBoi NpakTKIA Y CMpaBax LLOA0 3aXMCTy NpaB, (B06OA Ta iHTepeciB rpoMagAH YKpaiHu, ki BHACNiZOK npo-
BefienHa ATO cTanu BumylLeHMMU nepeceneHLAMI / ynopap.: npasoBe ynpaenikka (I) AenapTameHTy aHaniTuyHoi
Ta npaBoBoi pobotin anapaty BepxosHoro Cyay. Kuig, 2020. 26 c. URL: https://supreme.court.gov.ua/userfiles/media/
Ohliad_KAS_VS_ATO_VPO. pdf.
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1.3060B’A3aHHA AepKaBW B cuTyaLii BUMYLUEHOr0
BHYTPILUHbOrO NepemilleHHA:
OCHOBHi Mi>XKHapOAHi cTaHBapTh

pobnema BUMYLLEHOTO NepeMillleHHA BcepeanHi KpaiHun TpuBanumn

yac 3anmwianaca no3a HaJIeXHOoIo YBarolo YKpalHCbKOT lopucnpy-

JeHUii Ta HauioHanbHOT NONITMKN. Y CBOIN HOBITHIN icTOpIT YKpaiHa
BXe OMMHANACb Nepes Taknm BUKNUKOM, Konu'y 1986 poui ctanacb ogHa
3 Hanbinbl MacwTabHUX y XX CTONITTI TEXHOFeHHNX KaTacTpod — B1Oyx
Ha YopHobunbcbkinn AEC. HezakoHHa aHekcia Kpumy B 6epe3Hi 2014 poky
Ta 36poriHMIA KOHONIKT, Wo noyasca Ha Cxoai YKpaiHu y KBiTHI 2014 poky,
npu3Benun Ao HOBOT XBUJli MaCOBOTO NMepeMillleHHs UUBINTbHUX 0Cib AK
BCepeaviHi KpaiHu, Tak i 3a 1T Mexi.

Y cyyacHomy cBiTi B 6inbL AK 50 KpaiHax cBiTy 26 MinblioHiB nogel
BMMYLLIEHO 3a/I1LLAK0Tb CBOI IOMIBKM Ta NepeMillyloTbCA BCcepenHi Bnac-
HOT KpaiHu Yepe3 36poliHi KOHGNIKTU abo NopyLeHHA NpaB NAUHNS,
CraHoM Ha 15 nunHAa 2020 poky, 3a gaHUMK €4MHOT iHPopMaLinHOT 6a3m
AaHVX NPOo BHYTPILLHbO NepemilLeHnx ocib, B3ATo Ha 06nik 1449415 nepe-
CeneHuiB 3 TMMYacoBO OKYMOBaHMX TepuTopin [JoHeubKoi Ta JlyraHCbKoil
o6nactei Ta AP Kpum*. I3 Takoto KinbKiCTIO BHYTPILLHBO NepeMilleHnx ocio
YKpaiHa onuHunach y nepuin AecATui KpaiH, HaceneHHA AKNX 3a3Hano
BVMMYLUEHOTO NepeMilleHHA Yepes 36poliHMIA KOHGIKT Ta HACUBbCTBO,
ay «nik» nepemileHHA YKpaiHa nocifana yeTsepre 3a YNCENbHICTIO HOBUX
BMO micue y cBiTi nicna Emeny, Cupii Ta Ipaky®. Taki HeBTILHI faHi, 33 AKMK
CTOATb TUCAYI NIOACbKIMX JONb, aKTyanizyBanu npobnemy 3axmcty npas BMO

3 Protection Internally Displaced Persons: A Manual for Law and Policymakers. Brookings Institution. University of Bern:
Project on Internal Displacement, 2008. P. 3.

4 06nikoaHo 1449 415 BHYTpilLHbO NepemiLuerux ocib. Minicmepcmeo couiansHoi nonimuku Ypaitu. URL: https://
https://www.msp.gov.ua/news/18877.html.

5 International Displacement Monitoring Center (IDMC). Global report on internal displacement. IDMC and Norwegian
Refugee Council. 2016. URL: http://www.internal-displacement.org/assets/publications/2016/2016-global-report-
internal-displacementIDMC.pdf.
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Ta BiANOBIAHMX 3060B’A3aHb fepKaBu Y BiTYM3HAHUX NONITUKO-NPaBOBUX
JOCNigMKEHHAX.

Yepes cBill MaclwTabHMIA XapaKTep Ta 6e3nocepeHit BNAvB Ha GyHAa-
MeHTanbHi NpaBa i cBo6oaM 0cib, AKi 3a3HaNM CBaBifIbHOrO NepeMilLeHHS,
uA npobnemaTrika rpyHTOBHO JOCIAKEHA Ha JOKTPUHANIbHOMY Ta MpakK-
TUYHOMY PiBHAX Y CBITOBIN NiTepaTypi®. MpakTUYHi npobnemn 3ax1cTy Npas
BINO, aki BumaraioTb onepaTMBHOrO BUPILLEHHA B YKPAIHCbKUX peanisx,
NoCNiJOBHO AOCNIAXKYIOTbCA, BUKNAJAOTbCA Y 3BiTaX Ta afBOKaTYOTbCA
MiXXHapOAHVUMIM OpraHi3auiamuy, Wo akTUBHO JAONYYUINCH [0 FyMaHiTap-
HOro pearyBaHHA Ta MOHITOPUHIY [IOTPUMaAHHA NPaB NIOAUHN 3 MOoYaTKy
KoHPniKTYy B 2014 poui (YnpaBniHHA BepxoBHoro komicapa OOH 3 nuTtaHb
6ixeHuis (YBKE OOH), MoHiTopuHrosa micia OOH, HopBe3bka paga y cnpa-
Bax OixeHUiB, [laHcbKa pafa y cnpaBax 6iKeHLiB Ta iH.), @ TaKOX Yy 3BiTax
HeypagoBux opraHizadin (b® «MpaBo Ha 3axncT», YKpaiHcbKa [enbciHcbKa
cninka 3 npaB MOAVHN Ta iH.).

Pamku HayioHanbHoi 8ionosioanbHocmi (aHrn. The Framework for
National Responsibility) Bu3HauatoTb 12 KpOKiB, AKUX 3000B'A3aHa BXUTU
LepKaBa anA 3abe3neyeHHs eheKTMBHOrO HaLliOHaNbHOMO pearyBaHHs
Ha BMMyLLEeHe BHYTPIWHE nepeceneHHs. [1o Hux HanexaTb: 1) 3anobiraHHA
nepeMileHHIO Ta MiHiMi3aLif MOro HeCNPUATANBKX HACTIAKIB; 2) NiABULLEH-
HA HaLioHabHOT 06i3HAaHOCTI NPo Npob6nemy; 3) 36ip AaHWX NPO KifbKICTb Ta
CTaH BUMYLLEHVX NepeceneHLiB; 4) NigTPYMKa TPEHiHTiB WoJo Npas BUMY-
LLUEHVIX NepecesieHL;iB; 5) CTBOPEHHs NpaBoBoi 6a3u (aHrn. legal framework),
wo 3abesneuye 3axuct npas BMO; 6) po3pobka HaLioOHaNbHOT MOAITUKM
LLOA0 BHYTPILHBOrO NepeMillleHHs; 7) BU3HAYEHHA KOOPAMHYUOro op-
rany (aHrn. focal point) wopo nutaHb BMO; 8) 3a0x0ouUeHHsA HaLioHaNbHUX
npaBo3axMCHUX iIHCTUTYLN (aHrn. national human rights institutions) oni-
KYBaTUCb MUTAHHAMW BHYTPIWHbOIO nepemiweHHs; 9) 3abesneyeHHn
yuacTi BINO y npuiiHATTI piweHb; 10) NigTprMKa JOBrOCTPOKOBUX PillieHb;
11) BUAINeHHA JOCTaTHIX pecypciB ANA BUPILIEHHA NUTaHb BHYTPILIHbOrO

6 Ferris E., Mooney E., Stark C. From Responsibility to Response: Assessing National Responses to Internal Displace-
ment. Brookings Institution. LSE Project on Internal Displacement, 2071. URL: https://www.brookings.edu/multi-
chapter-report/from-responsibility-to-response-assessing-national-approaches-to-internal-displacement/; Kalin W.
Guiding Principles on Internal Displacement: Annotations / The American Society of International Law. The Brook-
ings Institution, University of Bern: Project on Internal Displacement, 2008. 171 p.; llocobue no npumeeHuio py-
KOBOZAALLYMX MPUHLMIOB N0 BOMPOCY 0 NepeMeLLeHInn ALl BHYTPU CTpaHbl. [poeKT no Bonpocy o nepemelLeHui
UL, BHYTPY CTpaHbl. KoopAnHauwa rymanuTapHoit aeatenbHocti. MH-T bpykurca, 1999. 47 c.; Handbook for the
Protection of Internally Displaced Persons. Global Protection Cluster. 2010. 533 p. URL: http://www.refworld.org/
docid/4790chc02.html.
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nepemiweHHs; 12) cnisnpaus 3 MiXkHapoAHMM CMiBTOBAapCTBOM, KON Ha-
LlioHanbHi pecypcm € HegocTaTHIMI.

Lli 3acapgm HauioHanbHOro pearyBaHHA Ha BUMYyLLEHe nepemilleHHsA
BCepeAnHi KpaiHu 6ynmn npoaHanizoBaHi B KOHTEKCTi yKpaiHCbKOI Kpu-
318 3a nigTpMMKKN Pagun €Bponu, a HafaHi EBPONENCbKUMM eKcnepTamm
pekomeHzaLlii 3a pe3ynbTaTamy 6a30BOro aHasisy — YaCTKOBO BMKOHAHI.
3oKpema, ctBopeHe B 2016 poui MiHicTepCTBO 3 NUTaHb TMMYACOBO OKYMO-
BaHVX TEPUTOPIN Ta BHYTPILLIHBbO NepemileHnx ocib YKpaiHu po3pobuno
Crparerito iHTerpauii BHyTPilLHbO NepeMileHnx oCib Ta BNPOBagXeHHA
[LOBrOCTPOKOBMX PillieHb L0A0 BHYTPILIHbOrO NepeMilleHHA Ha nepiog
Ao 2020 poky, cxBaneHy KabiHetom MiHicTpis YkpaiHu 15 nuctonapa
2017 poky, Ta BignosigHmi NnaH 3axoAis 3 ii peanisauii; YNOBHOBaXeHW1
BepxoBHoi Pagu YKpaiHu 3 npas nognHy Ta noro odic akTMBHO OMiKYOTb-
CA MUTaHHAMYW BUMYLLEHMX NepeceneHLiB i3 noyaTky KOHPNiKTy. OgHak
noaasblli KPOKU Ha LUNAXY BUKOHAHHSA 3000B'A3aHb ep»KaBu CTOCOBHO
3abe3neyeHHA Ta 3axucty npas noauHn BIMO Ta BooCKOHaneHHA Hauio-
HanbHOI NONITUKN B Ui chepi MaloTb ByTW CNPAMOBaHi Ha BUKOHAHHA
peKomMeHaLin €eBPONenCbKOl CrifibHOTW, NepefoBCiM BUKNageHnx y Pe-
3ontouii MAPE 2133 (2016) «3acobu NpaBoOBOro 3axUCTy Bif NOPYLUEHb
npas NOAVHU Ha YKPATHCbKMX TepUTOPIAX, L0 3HAaXOAATbCA M03a KOHTPO-
nem ykpaiHcbKoi Bnagmu» Bif 12 )oBTHA 2016 poKy?®, a Takox Pe3sontouii
MAPE 2198 (2018) «[ymaHiTapHi HacnigKm BitHW B YKpaiHi» Big 23 ciuHA
2018 poky'® 3 ypaxyBaHHAM Ta Ha OCHOBI MiXXHapOAHMX CTaHAAPTIB 3a-
XNCTy npas moguHu BI1O.

3a Maiixe N'ATb POKIB BHYTPILLIHbOrO NepemilleHHsA NPo6eMm 3aXncTy
oKpemux npas BMO (noniTMyHnx, MaliHOBMX, COLianbHUX) 3HAMLLAN LWNPO-
Ke BUCBITNIEHHA B YKPaIiHCbKIN opucnpyaeHuii (ave. npaui J1. Hanueawko,
M. CaBuunHa, B. YcTmeHka, A. ®egoposoi, O. PeceHKo Ta iH.), OQHAK Ha-
nexHe BMKOHaHHA 3060B’A3aHb fep»KaBu B CUTYaLil BUMYLLEHOro nepe-
MiLLLeHHSA, AKi JO3BONAIOTb CNPAMYBaTK AepKaBHY NONITUKY Ta IOPUANYHY

7 Handbook for the Protection of Internally Displaced Persons. Global Protection Cluster. 2010. 533 p. URL:
http://www.refworld.org/docid/4790cbc02.html.

8  BpockoHaneHHs HaLioHanbHOMO 3aKOHOAABCTBA YKPaiHy CTOCOBHO 3aXICTY NPaB NIOANHN BHYTPILUHBO NepeMilLieHnX
0ci6 / E. Mywi, €. xakomonony, K. Mapackesa Ta ik.; 3a 3ar. pes. A. Buxpect, I Xpuctooi. Kuig: K. 1. C., 2016. 231 ¢.

9 PACE Resolution 2133 (2016) Legal remedies for human rights violations on the Ukrainian territories out-
side the control of the Ukrainian authorities. URL: http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-EN.
asp’fileid=23167&lang=en.

10  PACE Resolution 2198 (2018) Humanitarian consequences of the war in Ukraine / Council of Europe. URL: http://
assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en. asp?fileid=24432&lang=en.
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NPaKTMKY BiANOBIAHO JO YHiBepCaNbHNX Ta EBPONENCbKNX CTaHAAPTIB
npas NIOAUHM Ta FYMaHIiTapHOro Npaga, 3a/UWAETHCA NePLLIOPARHUM aK-
TyaslbHUM 3aBAaHHAM.

Yepes 3pocTaHHA YMCeNbHOCTI TOKaNbHUX 30pONHUX KOHPIKTIB Ta
MacLTabiB TexHoreHHUX i npupogHux Katactpod OOH HanpuKiHui XX cTo-
NITTA 30Cepennso yBary Ha cMcTemaTtm3alil NoNoXKeHb Mi>kHapOAHOTO NpaBa,
AKi BM3HaYaloTb BUMOIM O pearyBaHHA KpaiH CBiTY Ha BUMYyLLEHe nepemi-
weHHA. Mepwwnii MpeacTtaBHmK l[eHepanbHoro cekpetapA OOH 3 nuTaHb BHYT-
pilwHboro nepemiwieHHa goktop O. [err (F. Deng) 6yB nprisHauyeHminy 1992
poui 3 MaHOAaTOM CKOMMINOBATX MiXXHAPOAHI CTaHZAAPTH, WO CTAHOBAATb
HOPMaTVBHY OCHOBY /151 BUPILLEHHSA MTaHb BHYTPILLHbOIO NepeMilleHHs.
PesynbtaTom ctanu KepisHi npuHyunu OOH wjo0o 8HympiwHb020 nepe-
miweHHs (KepigHi npuHyunu), Aki 6ynu npepactasneHi Komicii OOH 3 npas
moauHun y 1998 poui. Lli nprHumMnu BignosigaoTb MiXkHapogHOMY npaBy
npaB IIOAMHN Ta MiXXHAapPOAHOMY r'yMaHiTapHOMY MpaBy, BifobpaatoTb iXHi
BVMOTY Ta AeTaNi3yloTb CTOCOBHO BUMYLLEHOTO NnepeMilleHHA rapaHTil, AKi
BMNNMBAIOTb 3 BinbLl aBCTPAKTHUX NPUMNCIB LUX rany3en npasa'.

Y KepiBHUMX NpuHUMNax getanbHO BUKNajalTbca AoCTynHi agna BMNO
rapaHTii, cnpAmMoBaHi Ha 3anob6iraHHA cBaBiNbHOMY (MPUMYCOBOMY) Nepe-
MiLLIeHH0, a B pa3i NOro BUHMKHEHHA — Ha MOM'AKLLEHHSA NOro HacnigKiB Ta
NPUNUHEHHA. BoHM 0xonnioloTb YCi Ppasm nepemilleHHs, BKoYaouy 3axXoam
3axXUCTY Big NepeMillleHHA, 3aXMCT Nig Yac nepemillleHHA Ta NpaBga, Lo CTo-
cytoTbcA Gazm nocTnepemilleHHsA, KON CTa€ MOXKINBMM NoBepHEHHA abo
iHLLIi JOBrOCTPOKOBI pilleHHA. Kpim Toro, KepiBHi MprHLMNN BCTAHOBIOIOTb
CTaHJAPTV HaJaHHA ryMaHiTapHoi Jornomorn'2,

OCHOBONONOXHUI NPUHLWM, HA AKOMY FPYHTYIOTbCA KepiBHI NpuH-
LMnu, HarosoLwye, Lo 3000B'A3aHHA AepKaBU LOAO 3aXUCTY Ta HaflaHHA
Jornomoru ocobam, sKi nepemicTUNNCA BCcepeanHi KpaiHu, 6asyoTbcs
Ha iCHYIOYOMY MiXXHapOAHOMY Mpagi, y TOMY YMCNi HAa BCTAaHOBNEHUX
npasuiax Mi>kHapoHOro Npasa Npas JIAMHU, Ta B yMOBax 36pONHOro
KOHQIKTY Mi>KHapOJHOro rymaHitapHoro npasa'®. Ik 3a3Hayae po3pob-
HUK BCECBITHbO BigoMux AHomauyiti 0o KepisHux npuHyunie npodecop

11 Protection Internally Displaced Persons: A Manual for Law and Policymakers. Brookings Institution. University of Bern:
Project on Internal Displacement, 2008. P. 3.

12 Kalin W. Guiding Principles on Internal Displacement: Annotations / The American Society of International Law. The
Brookings Institution, University of Bern: Project on Internal Displacement, 2008. P. xiv.

13 Protection Internally Displaced Persons: A Manual for Law and Policymakers. Brookings Institution. University of Bern:
Project on Internal Displacement, 2008.P. 11.
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B. KaniH, KepiBHi npuHUmnu o6’eaHYI0Tb B €EAUHNIA [OKYMEHT NPaBoBI
CTaHAapTK, wo crocytotbea BIMO, 3anyyeHi 3 mixkHapogHOro npasa npas
NOAUHK, TYMaHIiTapHOro nNpaBa Ta npasa 6i>keHUiB 3a aHanoriet. Kpim
y3arasibHeHHs iCHYIOUMX HOPM BOHU OXOTJIIOIOTb «Cipi 30HM» Ta NPOraavHu,
BMABJIEHI B NpaBi. Y pe3ynbraTi Ui npyHLUMnM ctany nepwimm «odiliitHum
BUKNafeHHAM» (aHrN. authoritative statement) NnpaB BMMYLLEHWX Nepece-
NeHLiB, @ TAKOX 3000B'A3aHb AepKaB Ta iHLW X Cy6'eKTIB, WO 34iNCHIONTb
edeKTVBHUIA KOHTPONb Haf NEeBHO TepPUTOPIELD Ta HaceneHHAM'™. ©. [leHr
3a3Havae, o xo4ya KepiBHi NpUHUMNY He € pUANYHO 060B'A3KOBUM iH-
CTPYMEHTOM, TaK/M fIK OTOBipP, BOHU 3 YaCOM 3MOXYTb JOCATTU CTaTyCy
3BMYAEBOrO Mi>KHapOAHOro Npaga (aHrn. customary international law)'.

KepiBHi npuHumnu (MpuHumn 3) 3a3HavatoTb, L0 OCHOBHa (nepLiopaaHa)
BifNoBiganbHiCTb (QHM. primary responsibility) 3a 3aXMCT BUMYLLEHUX Nepe-
ceneHLiB, AK i BCiX iHWMX OCi6 y MeXax Bf1IacHOI KpaiHu, MOKMafgeHa Ha Hauljio-
HanbHi OpraHu Bnagu KpaiHu. HauioHanbHa BignNoBigasnbHICTb € OCHOBHOIO
KOHL|enuji€lo pearyBaHHA Ha BHYTPILLHE NepemilleHHA. Lie pyHaameHTanbHMM
NPYHLMN GYHKLIOHYBaHHA MiXXHapOAHOrO CNiBTOBapPMCTBa, Ha AKOMY Haro-
NoLYOTb CaMi iep>KaBu, afke BiH € MPOABOM IXHbOTO CyBEPEHITeTY.

TaknM YMHOM, BiZNOBIAANbHICTb AepXaB, Y AKNX BifOyBaeTbCA BHYT-
pilLHE NepeMilleHHA, FPYHTYETbCA Ha ABOX KIIOYOBKMX 3acafax:

1) nepKaBHUI CyBepeHIiTeT Nepenbayac He TifIbKU NPaBo AeprKaBK
Ha 3[iICHEHHA AepaBHOI BMlaaW, a 1 TakoX rofloBHMI 0OOB'sA30K Ta
BignoBiganbHicTb Wopo 3abe3neyeHHs, 3axXMCTy Ta NiATPUMKNA CBOTO
HaceneHHs 6e3 byab-AKoil AUCKpUMiHaLii, y Tomy umncni 1 BMO, signo-
BiHO 4O Mi>KHAapPOAHOro Npasa Npas JIIAVHM Ta NYMaHiTapHOro npa-
Ba. 3axiAHi AOCNIAHMKM HaronoLWyoTb, WO CyBepPeHITeT Aep>KaBu O3Ha-
Ua€e He NMLLIe CyBepPeHHi NpaBa, a N «BiAMNOBifaNbHICTb CTOCOBHO TUX
niofen, Aki nepebyBatoTb Ha Ui TepuTopii. OCHOBHa BiAMNOBiAaNbHICTL
3a 6e3neky, 6naromnonyyus Ta CBOO60OAY NIOAEN NEXNTb CaMe Ha fepxa-
Bi... KogHa geprkaBa, Wo npeTeHAyE Ha NeriTMMHICTb, He MO»Ke irHopy-
BaTV 060B’A30K 3axuLLaTy BCiX CBOIX rPOMaAAH Bif NOpYLUEHHA NpaB
nognHn. EGeKTnBHMIN CcyBepeHiTeT nepefb6avae HasBHICTb CUCTEMM
NpaBoMnopALKY, Lo BiANoOBiAae noTpebam HaceneHH:A»'®;

14 Kalin W. Bkas. npaus. P. viii.

15 Kalin W. Bkas. npaus. P. xiv.

16 Tocobue No NpUMeHeHMIO PYKOBOAALLMX MPUHLMMOB MO BOMPOCY O MepeMeLLeH L BHYTPU CTpaHbl. MpoekT
110 BOMPOCY 0 NMepemeLLeHM L BHYTPU CTpaHbl. KoopauHauma ryMmaHutapHoii ZeatensHocti. MH-T bpykukrca,
1999.C.9.
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2) Ti, XTO NepeMillyeTbCA B MeXax CBOEI KpaiHuW, MaloTb NpaBo
Ha MOBHWI 3aXUCT IXHiX NpaB, AKWUI FApaHTYETbCA HaCeNeHHIo B Li-
nomy; nepemilieHHa NpU3BoanUTb 4O 0COBNMBOI BPa3NnBOCTi 3 OOKY
NoCTpaXKaanux Bifg Hboro ocib. 3 Li€lo MeTolo, a TaKoXK AsA 3abe3ne-
UeHHsnA Toro, Wob nepemiwieHi ocobu He Bynu No3basneHi CBOIX NpPas,
fepxaBu 30608B'A3aHi nepenbaunti cneuiasnbHi 3axoAmM 3axucTy Ta
ponomorn BI1O, aki BignoBigaoTb piBHIO IXHbOI BPAa3ANBOCTI, 3 TUM
o6 3abe3neuntn piBHe NoBoaKkeHHs 3 BIMNO nopiBHAHO i3 ocobamu,
AKi He 3a3HaNN BUMYLLEHOTrO nepemillieHHa'".

YTim iHOAI opraHn Bnaau, AKi BignosigaTb 3a 3aXUCT Ta CMPUAHHA
3abe3neueHHto npas BMO, He MOXyTb ab0 He H6a)kaloTb BUKOHYBATU LitO
byHKUio fepKaBy, a B AeAKUX BUMALKax BOHU MOXYTb Oyt cami 6e3no-
cepenHbO JOTUYHI 4O NPYMYCOBOrO BUCENEHHSA LMBINIbHNX OCib. Y Takomy
pa3i BoHY 3060B'A3aHi NPUIAHATU FyMaHiTapHy JONoOMOory Bif Mi>kHapopa-
HUX NapTHepiB. [poTe HaBiTb TOAI PONb MiXKHapOAHMX akTopiB (cy6’eKTiB)
NonArae y niocuseHHi, a He NiOMiHi HayioHaaLHOI 8idnosidasnsHocmi. Lle
nepenbayae 3a0x0UeHHs AeprkaB Ta IXHIX OpraHis Bflaau BUKOHYBATW CBOT
060B's3KM OO0 3aXMCTY 3a Mi>KHAPOLHUM MPaBOM Ta NiATPUMKM PO3BUTKY
HaLioHanNbHOrO i MicLLleBOro NoTeHUiany Ans iXx BUKOHaHHA'S,

Hep»kaBa, Tl opraHu Ta yCTaHOBW HeCyTb BifNOBiAanbHICTb 3a noBary
Ta 3abe3neyeHHs noBaru (aHrn. to respect and ensure respect) fo IXHix
3060B’A3aHb CTOCOBHO MPaB JIIOAUHN ¥ 8¢i Yacu. Y nepiop KOHPNIKTy BCi
NOro CTOPOHM, He3aneXXHo Bif iX NPaBOBOro CTaTycy Ta JIeriTUMHOCTI,
3000B'A3aHi NoBaxaTtu Ta 3abesneuyBaTyi AOTPUMAHHA HOPM MiXHapopa-
HOro rymaHitapHoro npasa. OTXke, HalioHanbHi opraHy Blagn MatoTb 3a-
6e3neunTu, Wob Bynu BXKNTI Taki KOHKPETHI 3ax0au, AIKi CTAHOBNATb OCHOBY
3000B'A3aHb AepKaBy B YMOBaxX BUMYLLEHOIO BHYTPILLUHbOIO NepeMiLLeHHS:

P BXMBaTU BCiX MOXMBKX 3aXO0AiB, W06 3anobirti T1a YHUKHYTK
YMOB, AKi MOXKYTb CMPUUYNHUTY @60 CNPUATUMYTb BUMYLLEHOMY
nepemiweHHto. Lle Mmoxe BKNouyaTty, Hanprknag, 3abesneyeHHs
roBaru 10 BepXOBEHCTBa NpaBa, 60poTbOy 3 6e3KapHICTIO Ta CTBO-
PEeHHs B 6yab-AKWIA iHWWA CNOCI6 CNPUATIMBOrO cepefoBuLLA
AnA peanisauii npas;

17 Protection Internally Displaced Persons: A Manual for Law and Policymakers. Brookings Institution. University of Bern:
Project on Internal Displacement, 2008. P. 3.

18 Handbook for the Protection of Internally Displaced Persons. Global Protection Cluster. 2070. P. 9-10. URL:
http://www.refworld.org/docid/4790cbc02.html.
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P yTpumyBaTWChb Bif TOro, W06 3MyLLYBaTI OCi6 Ta FPOMaaM 3anuiua-
TV CBOI JOMIBKM Y1 MiCLiA 3BUYHOTO MPOXMBAHHA i 3axX1LLATK X Big
CBABINIbHOIO NepeMilLeHHs 3 60Ky iHLWINX OCi6. HauioHanbHa Bnaga
Ma€ LWyKaTy BCi MOXUBI anbTepHaTMBK, NepLl HiX BAaBaTUCA
[0 nepemilleHHs;

P  Konu nepemilleHHsA € HEOBXigHMM i OBFPYHTOBAHUM, OpraHu
BMaAu MOBUHHI BXWTW 3aX0fiB 415 TOTO, W06 MiHiMi3yBaTV MacLu-
Tabu nepeceneHHA i NOM'AKLWNTY AOFO HECMPUATINBI HacNigKun.
30Kpema, opraHu Bnaan NoBMHHI 3a6e3neunTi MakCcMManbHO
MOKMBO, W06 BOHO Big0yBanoca 3a 3af0BifIbHVX YMOB 6e3neKuy,
3abe3neyeHHA NPUTYNKY, XapuyyBaHHsA, OXOPOHW 340POB’'A Ta Ti-
ri€EHV, a TaKOX OO UnieHn ofHIiEl pognHU He Bynu po3’'eHaHi;

P> 3a6e3neunTy, Wob NepemilleHHsA TPKBaANo He Ginbliue HiX TOro
BMMAralTb 06CTaBUHN i W06 JOBrOCTPOKOBI pilleHHA Oyno 3Hali-
AeHO ANA BCiX, KOro ue TOpKHynoca. Bnaga noBrvHHa nparHyTu
CTBOPUTU YMOBWU 111 LOOPOBINIbHOTO MOBEPHEHHSA 1 peiHTerpaLii
Ta / abo NocesieHHsA B iHWNX MiCLAX KPAiHW, @ TAKOX MONErWNTM iX
peanisauito. BMO He matoTb OyTK AUCKPUMIHOBaHI B pe3ynbTaTi
BVMYLLIEHOIO NepeMillleHHA Ta MOBMHHI MaTV NPaBo Ha PecTUTyLito
Ta / abo KoMMNeHcalio 3a MaliHO, AKOro BOHM 6yny CBaBifIbHO Mo-
36aBneHi;

P 3abesneunTtu 3axmcT Ta goromory BMO. fKLio HalioHanbHa Bnaga
He 34aTHa abo He Ma€ Hamipy JOTPMMYBATUCh LX 3060B'A3aHb,
BOHa Ma€ 3abe3neuyBaTy WBMAKMIA Ta 6e3nepeLlKogHNA OCTYN
ryMaHiTapHux akTopis (@Hrn. humanitarian actors), TO6TO iHCTUTY-
Lin, WO HajalTb rymaHiTapHy 4OMNOMOrY, A0 HaceNeHHs, Aake 1i
noTpeObye, Ta NonerwmnTm BiflbHe NOCTaYaHHsA rymMaHiTapHoi fgono-
Moru;

» BigcTOIOBaTM Nepen CTopoHaMM 36PONHKX KOHPNIKTIB iHTepecu
0cCi6, AiKi NoTepnatoTb Bif KOHOMIKTY, HE3aNeXHO Bif 3anyyeHHs
NeBHOT KpaiHu (KpaiH), Ta BXKMBaTK BCiX BiANOBIAHNX 3aX04iB
LA TOro, W06 NprMycoBe NepemilleHHA LMBINbHMX OcCib He Bia-
6yBanoch, AKLLO BOHO HE € HEOOXiAHMM ANA IXHbOTO BNACHOTO
3axucty abo o6rpyHTOBaHMM HarasibHMMU BiiCbKOBMMM NPUYK-
Hamu',

19 Handbook for the Protection of Internally Displaced Persons. Global Protection Cluster. 2010. P. 140. URL: http://
www.refworld.org/docid/4790chc02.html.
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TaknM unHom, KepiBHi MpUHLMNY MiCTATb He nnLue 3060B'A3aHHA WoJo
noearu (HezamueHi 30608’A3aHHA), @ N WWAPOKNIA CNEKTP NO3UMUBHUX
30608’A3aHb WOAO 3aXUCTY Ta 3abe3neyeHHA npas nogrHu BMO. KepisHi
NPUHLMNN FPYHTYIOTbCA Ha iICHYIOUMX CTaHAAPTax Npas SIIOAMHM Ta FyMaHi-
TapHOro NpaBa, Bilo6pakatoTb YMHHI NpaBusia Ta yTOUHIOKOTb, AK CaMe BOHU
3aCTOCOBYIOTbCA A0 YMOB BHYTPILLUHbOrO MepeMillieHHs, a He CTBOPIOIOTb
HOBI 3000B'A3aHHA. TakUI NiAXig CNPUAB WBUAKOMY Mi>KHapOAHOMY BU-
3HaHHI0 KepiBHUX NPUHLMMIB, MPO O CBIAYUTD IX BCE3pOoCTaloye 3arajibHe
3aCTOCYBaHHA B MeXax HaLioHalbHMX NPaBONOPAAKIB KpaiH, AKi 3a3Hanun
BHYTPILIHbOrO NepemilleHHA. BOHN TakoX BU3HatoTbCA 3 6OKY perioHasb-
HUX CUCTEM 3axXMUCTy NpaB NIOAVHY, y ToMy uncni Pagn €sponu.

Y mexax Pagm €Bponu BifCyTHA cneuianbHa KOHBEHLiA, NPUCBAYEHa
npobnemi BHyTPIiLLHbOIo NepemilleHHA, OCHOBHI Nigxoan L0 BU3HAUYEHHSA
06cAry Ta xapakTepy 3060B'A3aHb AepKaBu CTOCOBHO NpaB ntoguHm BMO
BVKJIaZleHi B pe3osioLiax Ta pekomeHgauiax MapnameHTcbkol Acambnei
Pagn €sponn ([TAP€E) Ta KomiteTy miHicTpiB Pagu €sponu (KMPE), a Takox
y BignosigHin npaktuyi €CIMNJ1. OCHOBOMNONOXHi BUMOIM LWOAO NoBaru Ta
3axmncTy npas BlNO y mexax eBponencbKoro npaBonopAaKky BUKNageHi
y PekomeHdauii Rec (2006) 6 KMPE depxxasam-4neHam ujo00 8HymMpiiH60
nepemiwjeHux ocib, Aky 6yno cxBaneHo Ha 961-my 3acifaHHi 3aCTynHUKIB
MiHicTpiB 5 KBiTHA 2006 poKy?.

fIK 3a3Hava€eTbCA B PO3'ACHIOBASIbHOMY MeMopaHayMmi, ua Pekomen-
Jauia nepecnigye Tpy OCHOBHI 3aBfaHHA. [1o-neplue, BOHa CrpsAMoOBaHa
Ha 3a0X0YEHHA | CNPUAHHA peani3alii KepiBHUX NPUHLKMIB B AeprkaBax —
uneHax Pagu €sponu. Jpyrum 3aBgaHHAM Uiel PekomeHaauii € Buxig
3a MeXi «NpocToro nepekasy KepisHux NpuHUMNiB». [PYHTYOUMCD Ha ic-
HYIOUMX CTaHAAPTaX, po3pobneHnx y Papi €sponu, PekomeHpauia nigkpec-
o€ BaxkNMBicTb Npobsiemun BIMO B KOHTEKCTi lopranYHKX 3060B’'s13aHb,
B3ATUX AepxaBamMu — uneHamu Pagu €Bponu, AKi NepeBuLLyoTb piBeHb
3060B’A3aHb, BifobpaxeHnx y KepiBHnx nprHumnax. Y 38’A3Ky 3 UM ua
PekomeHgauia MiCcTUTb NOCUIAHHA Ha KOHBEHLLitO MPO 3aXMCT NpaB toaun-
HW i OCHOBOMOJIOXHMX CBOOOS, KA BUCTYMAE ePEKTUBHMM iHCTPYMEHTOM
3axmcTy npas BIMO y €sponi. TpeTe 3aBaaHHA PekomeHgauii Rec (2006) 6

20  Recommendation Rec (2006) of the Committee of Ministers to member states on internally displaced persons. Council
of Europe. URL: https://search.coe.int/cm/Pages/result_details. aspx?ObjectiD=0900001 6805d8265. [lus. nepexnan
ykpaitcokoto: MpoexT Pagu €Bpony «BHyTpilLHe nepemileHHa B Ykpaiti: po3po6ka TpuBanux pituetb» / Odic Pagm
€sponu B Ypaii. URL: https://www.coe.int/uk/web/kyiv/idps2-ukr# {%2238403717%22: [3]}.
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nosisArae B NiaBuULLEeHHi 06i3HaHOCTI cepefl fiep>KaB-UeHiB WOoA0 AeAKNX
nuTaHb, AKi Pafa €Bponu BBaXae 0COBMNBO aKTyanbHUMU Y 3B'A3KY i3
cutyaudieto BINO B €eponi. 3 ui€to meToo PekomeHpauia nparHe Bigo-
6pa3nT NepefoBi NPaKTUKK B rafy3i 3aXMCcTy i LJOMOMOr BUMYLLEHUM
nepeceneHyam?',

PekomeHpaLis Rec2006 (6) BU3Haumna OCHOBHI 3MiCTOBHi 6/10KM LLOA0
3aXUCTY NpaB NOAVHA BUMYLLEHNX NepecenieHwiB, BKa3aBLIKM Ha TaKi
060B'A3KN fepKaBu:

» nepepnycim, cnigom 3a KepiBHUMY NprHUMNamu, NiSKPeCoeTbCS,

2

22

L0, Ha BiAMIHY Bif cuTyauii 3 6ixkeHuAmY, 3axmncT BIMO Ta ixHix npas,
a TaKoX NocTayvaHHA iM ryMaHiTapHOI JONOMOTM € NepPLIOPAZHAM
060B'A3KOM Aiep>kaBu, B AKil Biibynoca nepemilieHHA (Mpu Lbomy
3a Iep>kaBolo BU3HAETbCA NPaBO 3BepTaTnCA MO AOMOMOrY [0 MiXK-
HapoOAHOro cniBToBapuCTBa). AK NokasaHo suue, Cyn Hanpamy
NoB'A3yE NMTaHHA BiANOBIAaNbHOCTI AepaBu 3 Npo61eMoto IpUC-
AVIKUIT, agKe fep’kaBa MOXe MaTy 3000B'A3aHHA Wogo 3abe3ne-
YeHHA NPaB JIIOANHN NNLLIE B MeXaX CBOET opUCANKLIT (g1B. cnpaBy
«lnawky Ta iHwi npoTtn Mongoswu Ta Pocilicbkoi ®epepadii» (llascu
and Others v. Moldova and Russian Federation) (2004)?2. Lle o3Ha-
Yae, Lo AeprkaBa Ma€ NMOBHUI 06CAr AK HEFaTUBHUX, TaK i NO3UTMB-
HUX 3060B's13aHb CTOCOBHO B0, AIKi NepemicTunnCb Ha KOHTPOJbO-
BaHY Helo TepuTopito;

3ab0poHa AUCKpUMIHALiT Yepe3 BMMYLLEHE NepPeMilLleHHA 3 ypa-
XyBaHHsIM 0COBNMBOI yBaru 4o 3axXmcTy 0Cib, Lo HanexaTb A0 Ha-
LiOHaNbHMX MEHLWVH Ta iHWNX HaNGINbL ypa3nnBux rpyn Hace-
NeHHs. [lepKaBu NOBUHHI BXXWUTY HaNeXHUX i eQEeKTMBHMX 3aX0AiB
I1A 3abe3neyeHHA piBHOro cTaBfeHHs J0 BCix BMO, a Takox Jo H1X
Ta IHWMWX rpoMagsH. Y pe3ynbTaTi Liboro MoXe BUHUKHYTV 3060B'A-
3aHHSA PO3MAHYTU MUTAHHS WOA0 0COBNMBOro NOBOAXKeHH:A 3 BMO
3 ornAgy Ha ixHi noTpebu (To6To NAETbCA NPO 3aCTOCYBaHHSA Mo-

Draft Recommendation Rec (2006) of the Committee of Ministers to member states on internally displaced persons. Ex-
planatory memorandum. CM Documents (CM (2006) 36-Add). General Considerations. Council of Europe. URL: https://
search.coe.int/cm/Pages/result_details. aspx?0bjectiD=09000016805d8728.

Case of llascu and others v. Moldova and Russia (Application no. 48787/99) = [CnpaBa «/nawky ma iHwi npomu
Mondosu ma Pocii»]: Judgment European Court of Human rights 8 July 2004 (merits and just satisfaction). HUDOC:
database. URL: https://hudoc.echr.coe.int/eng# {«fulltext»: [«\"CASE%200F%20ILASCU%20AND%200THERS%20
v.9%20MOLDOVA%20AND%20RUSSIA\"»], «documentcollectionid2»: [«GRANDCHAMBER», «CHAMBER»], «itemid»:
[«001-61886»]} Mepeknaz ykpaiHcbKoto MoBoto: Ogpiicia cmopikka lpoexkmy Padu €gponu «BHympituHe nepemiuyeHHs
8 Ypaini: po3pobka mpueanux pieHw». URL: https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMCont
ent?documentld=09000016806h5966.
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3UTUBHUX AN, NpedepeHLinHOro cTaBeHHsA JO BUMYLLEHKX Nnepe-
ceneHuiB);

» BignoBiaHO Jo CBOIX 3000B'A3aHb, 3rigHO 3i cTaTTAMM 2 «[1paBo
Ha »UTTA», 3 «3abopoHa KaTyBaHHA» Ta 5 «[1paBo Ha cBoboay Ta
0COONCTY HelOTOPKaHHICTb» KOHBEeHLUl, AepKaBW NOBUHHI BXUTYU
HaseXXH1X 3axopAis, Wob, 3 ogHoro 60Ky, 3anobirTu giam, Aki mo-
XKYTb MOPYLIMTY MPABO BHYTPILLHBO NEPEMILLEHNX OCI0 Ha XNTTS,
TinecHy HelOTOPKaHHiCTb, cBoboAy i 6e3neky, a 3 gpyroro — edek-
TUBHO PO3C/iAyBaTU MOXIMBI NOPYLUEHHA LINX NPaB;

» BignosigHo fo cTaTTi 8 KOHBEHLIT, iIKa 3aXMLLaE NpaBo Ha nosary
[10 NPVIBATHOIO i CIMEMNHOIO »KUTTHA, AepKaBy 3000B'sA3aHI BXUTA
HaneXHUX 3axX0AiB 3 METOI CNPUAHHA BO33'€QHaHHIO CiMeN, Lo
6ynn po3gineHi BHyTPILLHIM NepeMmilleHHAM;

P BIMO noBuHHiI 6yTI 3a6e3neyeHi BCiMa JOKYMeHTaMM, O HeobXia-
Hi ona epeKTUBHOrO 34iICHEHHSA IXHIX MPaB y AKOMOra KOpoTLWuWii
TepPMiH nicns iXHbOro nepemilleHHs, 6e3 BUCYHEHHs HeOOI'pYHTO-
BaHWNX BUMOT;

P [epKaBy MOBUHHI BXUTU HANEXHMUX NPABOBMX i MPaKTUYHUX 3a-
xogiB, wo6 BMO mornv noBHOUIHHO peani3yBaTu CBOE NPaBo
rofloCyBaTU Ha HaLioHanbHKX, perioHanbHKX abo MicueBux Bu-
6opax;

» BIMO maloTb NpaBO KOPUCTYBATUCA CBOIM MaliHOM 3TiAHO 3 MiX-
HapoAHWM NPaBOM Mpas ntoAnHU. 3oKkpema, BIMO matoTb npasBo
Ha NOBEPHEHHA CBOET BNAacHOCTI, Wo Oyna 3anuviuieHa y 38'A3Ky 3
iXHIM nepemileHHAM (TO6TO NPaBo Ha PeCcTUTYL IO Y LUMPOKOMY
3HaueHHi restitutio in integrum). IKWO BMMYLLEHi NepeceneHui no-
36aBneHi MOXK/IMBOCTi MOBEPHYTM CBOO BIACHICTb, TaKa BTpaTa Ma€
6y TV HaneXHo KOMMEHCOBaHa;

P BUMYyLLEHI NepecenieHLi MatoTb NPABO Ha 06PaHHA OQHOTO 3 Ba-
piaHTiB «CcTanux piweHb» (aHrn. durable solutions): po6poBinbHe,
6e3neyHe i rigHe NOBEPHEHHA [0 BNACHUX NOMeLlKaHb abo MicLb
NOCTIMHOIO MPOXKMBAHHA; NepeceNeHHA A0 iHWOI YacTUHN Kpai-
HW; Hane)Ha Ta CTinKa iHTerpauia BIMO y micuax ixHboro nepe-
MileHHA. JoTpumytouncb KepiBHux npuHumnie, PekomeHgauis
Rec2006 (6) Bka3ye Ha 3060B'A3aHHA iepKaB BXXNTU BCiX PO3yM-
HUX Ta HEOOXiAHWX 3ax0fiB ANs CNPUAHHA peanisayii BUMyLIeHU-
MU NepeceneHuAMN CaMoCTilHO 0O6paHOro HUMK BapiaHTa CTa-
NOro pilleHHA.
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OcTaHHi gBa 610K/ 3060B's13aHb AepKaB PO3KPMBaOTbCA AOKIAAHO
y ABOX HaCTYyNMHUX Haf3BMYaNHO BaKNMBMX AOKyMeHTax Pagn €sponu
CTOCOBHO BHYTPILLHbOrO NepemilleHHs, cxBaneHux MAPE: PekomeHoauii
1877 (2009) «3abymi nodu €gponu: 3axucm npas sl00UHU 0Cib, nepemi-
weHux Ha mpusasnaud 4acy» gio 24 yepeHsa 2009 poky?*, a Takox Pe3ontouil
1708 (2010) «BupiweHHa matiHosux numaxs bixeHyis | 8HympiwHb0 nepe-
MiweHux oci6» Big 28 ciuHa 2010 poky?* (Tak 3BaHi npuHyunu laynceHa).
OcTaHHsA, cepep iHWOrO, BKa3ye Ha NO3MTUBHI 30600B’A3aHHA fep>KaBu
«rapaHTyBaTun BYacHe i epeKTUBHE BifWKOAYBaHHA BTPayeHoro Jo-
CTYNy Ta NpPaB Ha XWUTMO, 3eMJI0 I MallHO, 3anuweHi 6ixkeHuamn abo
BIMO, He ouikytoun Ha pe3ynbTaTyi NEPeroBopiB WO BUpPiLLeHHA 36poii-
HUX KoHNIKTIB abo cTaTycy neBHoi Teputopii» (NyHKT 10.1 Pe3ontouii).
Y 3B’A3Ky 3 yum €CIJ1 3 ypaxyBaHHAM npuHyunia [laysnceHa Ta npuHyunis
Min’etipy (MpuHymnu OOH BifHOCHO PecTUTYLIi X1TNa Ta MaliHa B KOHTEK-
CTi NOBEpHEeHHA bixeHLiB Ta nepemileHnx ocid 2005 poKy) 0fHO3HaYHO
CTOITb Ha NO3uLii HEOOXiAHOCTI BNPOBaAXeHHA AepaBaMy MeXaHi3miB
KOMMeHcaLil BapTOCTi MaiHa, X1Tna, 3emsi y BUunagky HeCnpoMOXHOCTI
3abe3neyeHHA MOXINBOCTI MOBEPHEHHSA A0 HbOro abo y BUMAAKy NOro
3HULLEHHA YK NolKoaKeHHA?, Mpu ubomy Cyf He BUMara€e noBHOT KOM-
neHcauii BapToCTi MaliHa, OfHaK BMMara€e AOTPUMaHHA NPUHLKMNY PO3yM-
HOCTI Ta CrpaBeA/INBOCTI®,

Y uinomy aHani3 BignosigHoi npakTnku Cyay OO3BOMIAE BUOKPEMUTHN
TaKi KaTeropii cnpas Ta BU3HavanbHi pilleHHA, AKi CTOCYIOTbCA BHYTPILU-
HbOTrO NepeMilleHHs, 3 ypaxyBaHHAM IOPUAUYHUX NPobneM, NOB'A3aHNX
3i 36POMHUM KOHONIKTOM SIK IOro MPUUMHOI0: IOKYMEHTYBaHHA — CripaBa
«Mo3ep npotu Pecny6nikn Mongosa Ta Pocii» (Mozer v. the Republic of
Moldova and Russia) (2016); epeKTUBHWI KOHTPOJb Ta IOPUCAUKLISA —
cnpasu «Kinp npoTn TypeuunHm» (Cyprus v. Turkey) (2001), «/loisigy npoTu

23 PACERecommendation 1877 (2009) Europe's forgotten people: protecting the human rights of long-term displaced per-
sons. Council of Europe. URL: http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-n. asp?fileid=17759&lang=en.
[uB. nepeknaz ykpaikcokoto: Mpoekt Papu €Bponu «BHyTPiLLHE NepemilueHHa B YKpaiHi: po3pobka TpuBanux pi-
weHb» / 0dic Panu €ponu B Ykpaiti. URL: https://www.coe.int/uk/web/kyiv/idps2-ukr# {%2238403717%22: [3]}.

24 PACE Resolution 1708 (2010) On solving property issues of refugees and internally displaced persons. Council of Eu-
rope. URL: http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en. asp?fileid=17814&lang=en. [us. nepeknas
ykpaitcokoto: MpoexT Pagu €Bpony «BHyTpilLHe nepemileHHs B Ykpaiti: po3po6ka TpuBanux pituetb» / Odic Pagm
€sponu 8 Ykpaii. URL: https://www.coe.int/uk/web/kyiv/idps2-ukr# {%2238403717%22: [3]}.

25 [ue. poknaaHo: Mapackesa K. 3axuct BHYTpilLHbOrO NepemiLLeHnx ocib BianoBigHo Ao €Bponeiicbkoi KoHBeHLT 3
npaB oAWK Ta iHWWX CTaHAapTiB Pagu €Bponu: nocibHuk. Xapkis: Mpaso, 2017. C. 22-67.

26 Oepgoposa A.J1. lpaBo BHYTPILUIHLO NepeMiLLeHIX 0ci6 Ha KOMNeHCaL|ito BTpayeHoro, NOLLIKOAXEHOro abo 3pyiiHoBa-
HOr0 XWTNa y NpaKkTuLi €Bponeiicbkoro cypy 3 Npas NtofuHW. KypHan eaponeticekozo i nopigHAnbHo20 npasa. 2016.
Bun. 4. C.26-27.
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TypeuunHu» (Loizidou v. Turkey) (1995); cimeliHe XNTTA Ta OOMeEXKeHHA
cBoboaun nepecyBaHHs — cnpasa «Kinp npotu TypeuunHm» (Cyprus v.
Turkey) (2001); ciMeiHe XWUTTA Ta »KUTNO B KOHTEKCTi MOTY>KHUX CIMENHNX
3B'A3KiB — cnpaBa «MeHTew Ta iHWi npoTn TypeyunHu» (Mentes and Others
v. Turkey) (1998); xnTno Ta npmBaTHe XMTTA — cnpasun «CaprcaH npoTu
AzepbanpgkaHy» (Sargsyan v. Azerbaijan) (2015); «dimengc npotn Typeu-
ynHu» (Demades v. Turkey) (2003); ageKBaTHe XMTNO — cnpasu «[loraH Ta
iHWi npotn TypeuunHm» (Dogan and Others v. Turkey) (2004); «[tonbma-
MefoBa npoTtn AsepbangxaHny» (Gulmammaldova v. Azerbaijan) (2010);
couianbHi ninbru BignosigHo go ctatTi 1 [epworo npoToKony — cnpasa
«CTekK Ta iHWi npotn CnonyuyeHoro Koponisctear (Stec and Others v. the
United Kingdom) (2005); npaBo Ha oTpuMaHHsA neHcii — cnpasa «[iukyp
npoTn YkpaiHu» (Pichkur v. Ukraine) (2013); mexaHi3m BiglwKogyBaHHA
3a BTpauyeHy BnacHicTb — cnpasa «KceHigec-ApecTic npoTtn TypeyunHmn»
(Xenides-Arestis v. Turkey) (2005); ocBiTa Ta MOBa HaBYaHHA — crpaga
«KaTtaH Ta iHwWwi npot Mogoswu Ta Pocii» (Catan and Others v. Moldova and
Russia) (2012); Bubopui npaBa — cnpasa «A3i3 npotu Kinpy» (Aziz v. Cyprus)
(2004) % (02ns0 yux piweHb ma cmuciuli 8UK/1IG0 OCHOBHUX NPABOBUX NO-
3uyit €CIJ10us. y 0ooamky 2).

TakvM YMHOM, CTaHAAPTX NOBaru Ta 3axucTy npas noguHm BMo, cop-
MoBaHi B Mexax OOH Ta Pagu €Bponu, € E4MHUMMN 32 CBOIMW NPUHLMNA-
MW Ta OCHOBHWM 3MiCTOM, B3aEMOY3rOfXEHNMU | B3aEMOAOMNOBHIOIOTb
ofHi ogHMX. 3060B'A3aHHSA Aep>KaBu LOAO X [OTPMMAHHS Ta BUKOHAHHS
IPYHTYIOTbCA Ha MiXKHapPOAHOMY MpaBi NPaB NIIOANHU Ta Y3roAKyTbCA
3 MIM. Mpwn ubomy Paga €Bponu 3pobuna HaCTYMHUIN KPOK ynepegq, 3a-
6e3neunBLIN IOPUANYHO OOOB'A3KOBMI XapaKTep Taknx 3060B'sA3aHb Ta
Mi>KHapOAHO-MPaBoOBY BiANOBIfaNbHICTb 3@ TXHE HEBUKOHAHHA Yyepes
BignoBigHe TnymaueHHA KoHBeHUiT y npakTuui €CINJI, pilueHHA AKOro
3aCTOCOBYIOTbCA HaUioOHaNbHUMK CyaaMu YKpaiHu AK gxkepeno npaBaZ.
BignosigHy npakTtuky €CIJ1 Ta iHwi ctanpaaptv Pagn €sponu 3 nuTaHb
BHYTPILIHbOrO NepeMileHHA FPYHTOBHO MpOaHani3oBaHO 3a NiATPUMKHA
npoekTiB Pagn €Bponu «locuneHHA 3axX1CTy NpaB NOAMHY BHYTPIWHbO
nepemiweHunx ocib B YkpaiHi» (y mexkax [naHy gin Pagyu €sponu gna Ykpai-

27 [wB. nepeknag ykpaitcokoto: Mpoekt Papu €Bponu «BHyTpiLLHE NepemileHHa B YKpaiHi: po3pobka Tpusanux pi-
weHb» / 0dic Pann €ponu B Ykpaiti. URL: https://www.coe.int/uk/web/kyiv/idps2-ukr# {%2238403717%22: [3]}.

28 Xpuctosa . 0. Mo3uTuBHI 30608'A3aHHA AepaBin B CUTYaL|i BUMYLLEHOTO BHYTPILLHLOTO NepeMmilLieHHA: MiXHapoa-
Hi CTaHgapTu. Haykoeuti sicHuk MixrapooHo2o ymarimapHozo yrigepcumemy. Cepis «lOpucnpydenyis». 2018. Ne31.
C.11-16.
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HU Ha 2015-2027 poku) Ta «<BHYTpilLHE NepeMmilleHHA B YKpaiHi: po3pobka
TpmBanux piweHb» (y mexax Mnany gin Pagn €sponu ana YKpaiHn Ha
2018-2021 pokun)®.

CraHpapTy npas ntognHu Pagn €Bponu cTaHOBAATL po3rany»keHy 6asy
LOKYMEHTIB, cepef; AKUX € Ti, L0 MaloTb OO0B'A3KOBUI XapaKTep Ana aep-
aB-uneHiB (KoHBeHLUiA Npo 3aXUCT NpaB NIOAUHN i OCHOBOMOOMXKHUX
cB0o6O[) Ta JOKYMEHTM «M'AKOro NpaBay, AKi He CTBOPIOTb KOHKPETHUX
30608B's13aHb A4N1A AepKaB-UseHiB, ane MaloTb BaXk/MBe NoJiTUYHE 3Ha-
YyeHHs. Y 3HaKoBiln PekomeHpaLii KomiteTy miHicTpis Pagn €sponn (2006)
O[O BHYTPIWHbO NepemilleHmx ocib Big 5 KBiTHA 2006 poKy okpemo
HarosoLWeHOo Ha TOMY, L0 «BHYTPILUHbO NepeMilleHi ocoby MakloTb 0Ccob-
nnBi NoTpebu Yepes iXHE NepeMilleHHA». BHYTPilWHBbO NepemilyeHi ocobu
B flepXkaBax — uneHax Pagu €sponu oTpruMyoTb AOAATKOBUIN 3aXMUCT CBOIX
OCHOBOMOJIOXHMX NpPaB BiAMNoBigHO A0 KoHBeHU;i, sika 6e33anepeyHo 3a-
NNLAETLCA HaNbINbLW ePeKTUBHUM iIHCTPYMEHTOM 3aXUCTY BHYTPILLHbO
nepemileHmx oci6 y €sponi*’. OckinbKu BCi AeprkaBu — uneHmn Pagm €spo-
nu NpuegHanmca Ao KoHBeHLUii, Ko)KHa OKpema BHYTPILHbO nepeMilieHa
0C006a, WO HAaNeXUTb A0 PUCAVKLIT AepKaBu — uneHa Pagu €Bponu, Mae
npaBo Ha 3axMCT yCix npaB i cBobop 3a KoHBeHL €I, AK Le nepeabaveHo
cTatTelo 1, 30Kpema naeTbca Npo NpaBo Ha NOAAHHA IHAMBIAYaNnbHOI
CKapru go €BponericbKoro cygy 3 npas JIIOAVHM Ha NiACTaBi NOPYLIEHHA
LEepP>KaBoto CBOIX MO3UTMBHMX 3000B'A3aHb Y chepi NpaB NoarHU B yMOBax
BHYTPILIHbOrO NepemilleHHA. YTiM epeKTUBHUIN 3aXUCT NPaB BHYTPILLHbO
nepemiweHnx oci6 B YKpaiHi 3 ypaxyBaHHAM NpUHUUNY cy6cnaiapHOCTI
BMMarae nocnifOBHOro BMNPOBa»KeHHA BiANOBIAHUX YHiBEPCaNbHUX Ta
€BPONENCbKNX CTaHAAPTIB y HaLioHaNbHY CYAOBY NPaKTUKY.

29  Tlapackea K. 3axuct BHyTpiluHbO NepemilLeHux ocib BiANOBiAHO Ao €Bponelicbkoi KOHBEHLT 3 MpaB NIOAVHN Ta
iHwWux cTanpapris Pagn €ponu: nocibHuk. Xapkis: Mpaso, 2017. 151 ¢.; BaockoHaneHHa HaLioHanbHOTo 3aKOHO-
[aBCTBA YKpaiHyu CTOCOBHO 3axvcTy NpaB MOAMHM BHYTPILUHLO Mepemituexux oci6 / E. Myi, €. [xakomonony,
K. NapackeBa Ta iH.; 3a 3ar. pea. A. Buxpecr, I Xpuctosoi. Kuig: K. 1. C., 2016. 231 c.

30  Mapackesa K. 3axuct BHYTpiLLHbO NepemilLeHmx ocib BiANOBIAHO A0 EBpONEicbKol KOHBEHLT 3 NPaB NOAMHY Ta iH-
wmx cTaHpaprie Pagy €8ponu: nocibHuk. Xapkis: Mpaso, 2017. C. 15.
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2. Ornag AOKTpPUHaNbHMX Nigxopais
Ta Kpawmx NpaKkTuK LWOAO 3aCTOCYyBaHHA
npaBa Pagn €Bponu HauioHanbHUMK cyaamu

PVHLMN SOTPUMAHHA NPaB MOAMHN CTaB OAHUM i3 HAPiXKHMX Kame-

HiB gianbHocTi Pagn €Bponu Big camoro MOMeHTY i 3aCHYBaHHs.

Cratta 3 Cratyty Pagmn €sponu 1949 poky BKasye: «KoxkHa fepxa-
Ba — uneH Pagn €Bponu BM3HAE NPUHLNN BEPXOBEHCTBA NpaBa Ta NPUWH-
umn, 3rifHo 3 AKMM KoXKHa ocoba, Aka nepebyBac nig ii opucaunkieto,
NOBMHHa KOPUCTYBATKCb yCiMa NpaBaMu NIOAMHM | OCHOBHUMU cBO6OAa-
MW». 3HAUYMMICTb NPaB NOANHM NIGKPECIOETLCA TAaKOX i B iHWNX MOJO-
XeHHAax CratyTy Pagm €Bponu, a B CTaTTi 8 HaBiTb NPOronoOWeHO, WO
Ceplio3Hi NOpYyLeHHA NpaB NOANHN | OCHOBHIKX cBobo € NiacTaBoIo
ONA NpU3ynuUHeHHA abo X AnA no3baBfieHHA AepXKaBu-UneHa YneHCTBa
B Pagi €sponu. 4 nnctonaga 1950 poKy fecATb Aeprkas — uneHis Pagu
€ponu nignncany KOHBEHLit0 NPo 3aXUCT NpaB NOAMHN | OCHOBOMOJIOX-
HUx cBob60f, AKa Habyna YMHHOCTI 3 BepecHA 1953 poky, nignncaHTamm
AKOI CborofHi € 47 fep:<a., y ToMy uncni i Ykpaida®'. Y npeambyni go KoH-
BEHLiT NPO 3aXUCT NpPaB JIIOANHN | OCHOBOMOJOXHUX CBOOO AepKaBu-
yyYyacHuLi cepep iHWOro BUCIOBWAN Te, WO MeToto Pagu €Bponu € gocar-
HEHHA TiCHILIOro €HaHHA MiX iT UNeHamu i Lo oAHUM i3 3acobiB gocAr-
HEeHHA Ui€l MeTn € 3a6e3neyeHHnA Ta PO3BUTOK NPaB JIIANHN 1 OCHOBO-
NONOXHUX CBOOOA, WO NiATBEPANIN 3000B'A3aHHAM FAPaHTYBaTN KOXKHO-
My, XTO nepebyBac nig ixHbo pUcarKLie, NpaBa i cBo6oaN, BU3HaHI
KoHBeHUi€w0*,

CranpapTv Pagu €sponu i3 3axmcTy Npas SIIOANHN, Y TOMY YACAI | KOH-
BEHLifl, € YaCTUHOIO CYYaCHOro MiXKHapOAHOro Npasa Npas NANHN. AK

31 .. goknanHo: fom'en [l. KopoTkuii nyTiBHMK €Bponeiicbkoto KOHBEHLi€to 3 npas nioguky. JIbBi: Kanbsapis, 2002.
180 ¢.

32 KoHBeHUif npo 3axuCT NpaB toAUHN | OCHOBOMONOXHIX CBOGOZ | NPOTOKONM A0 Hei: 36. 3aKOHOAAB. | HOPMAT. aKTiB:
odiu. ekt / ynopap. 0. B. Manusoga. Kwis, 2012.120 ¢.
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3a3HayeHo B [JJonosiai BeHeuincbKoi KOMICii Npo imnnemeHTauitlo Mi>kHa-
POAHUX JOrOBOPIB NPO NpaBa MOANHN B HaLliOHaNbHe 3aKOHOAABCTBO Ta
npo ponb cygis (gani — Jonogiab Komicii), cborofHi maiixe BcCi gepxasu
€ UnleHaMU Pi3HKX yrod NpPo npasa NOANHNU, TPUAHATUX Ha robanbHOMY
piBHi (ocobnmeo B OOH i Mi>kHapoaHil opraHisauii npaui) un B perioHasb-
HUX OpraHi3zauisx (ocobnmeo B Pagi €Bponu, OpraHisauii AMepUKaHCbKINX
nepxas i AbpukaHcbkomy coto3i) (MyHKT 12). Xoya 3060B’A3aHHA, WO
MICTATbCA B TaKUX yrofax, MaloTb NPUMYCOBY CUy ANnA ycix 6e3 BUHATKY
JepKaB-yyacHULb, cnocobu, y AKi Ui Aep>kaBu BNPOBagKyOTb NMONOXKeEH-
HA yroau y CBOi HaLioHanbHi MpaBoOBi NOPAAKY, CYyTTEBO BiPi3HATLCA,
KoHBeHUiA Ta npaKkTMKa EBPONEncbKoro cyay 3 npas JIIOANHN 30PIiEHTO-
BaHi Ha Te, L0 BUKOHaHHA 3000B'A3aHb Y cdepi NpaB NtognHY NOKNajeHo
Ha HauioHanbHi opraHy BNagu fep»as-y4acHuLb, NepeBaXHo Ha Cyau.

Ane o4yeBMAHO, WO POJb CYAIB Ta IHWNX OPraHiB y X npouecax 3a-
NEeXnTb Bif HaLioHanbHOI NPaBoBOT paMKu, TOO6TO Bif NPaBOBOro cTaTycy
Ta, AK HaCNigoK, poni KoHBeHLUji y HaLioHanbHOMY MPaBoONOPAL[KY 1 MOXIK-
BOCTel, AKi HaJa€ HaLlioHaNIbHe 3aKOHOAABCTBO AJ1A 3aCTOCYBaHHA MiXKHa-
POAHWX CTaHAAPTIB NPaB NIOANHU NPV 34iINCHeHHI NpaBocyaaA. KoHBeHUiA
CnpaBgi 3anuLae gepxasam NoBHY cBO6OAY po3cyay B MUTaHHAX 3acobiB
HecyTb BiAMOBIAANbHICTb 3a KiHLEBWI pe3ynbTaT iMniemeHTaLii — 3abes-
neyeHHA NpaB NIOANHN Ta eeKTUBHICTb 1X 3aXMCTY.

AHani3 imnnemeHTauil LOroBOpPiB NPO NpaBa MOANHN B MeXKax Ha-
LioHaNbHUX NPaBOBUX PEXUMIB POOUTb MOXJIBUM BUOKPEMUTA NEBHI
TeHAeHUii Ta pakTopw, AKi CBigYaTb NPO PONb, 30KpeMa, i KoHBeHUii B fo-
roBipHUX geprkaBax: 1) CNiBBiAHOLWEHHSA MiXK MiXXHaPOZAHOI0 Ta HaLiOHaNb-
HOI0 CMCTEMaMU HOPM MPaBa; CTaTyC IOrOBOPIB Y HaLliOHaNbHIl NPaBoBil
cucTeMi Ta IXHE micue B iEpapxii HOpM nNpaBa; 2) Nnpamuii (@Hrn. direct effect)
Yy onocepenkoBaHUn BNAWB (aHr. indirect effect) poroBopie Npo npaea
NIOAMHN Ta 3aCTOCYBaHHA NOMOXEHb | MPUHUMNIB LIX [OrOBOPIB Hauio-
HaNbHMMIM NPaBO3aCTOCOBHMMM OpraHamu, 30Kpema cyfamu, nigcrasm
LbOro 3aCcToCcyBaHHA Ta Hacnigku. Y [lonosigi Komicii 3a3HauaeTbcs, Wwo
HaCKpi3HMM GaKToOpOM BNIMBY MOXe OyTU i «KyNbTypa nonepegHboro

33 Report on the implementation of international human rights treaties in domestic law and the role of courts adopted by
the Venice Commission at its 100th plenary session (Rome, 10~11 October 2014) on the basis of comments by Ms Ve-
ronika BILKOVA (Member, Czech Republic) Ms Anne PETERS (Substitute Member, Germany) Mr Pieter van DIJK (Expert,
The Netherlands). URL: https://www.venice.coe.int/webforms/documents/default. aspx?pdffile=CDL-AD (2014) 036-e.
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3aXUCTY KOHCTUTYLIMHNX NpaB», AKa TaKoXK 3JaTHa BNIMBATK Ha Te, «AK
caMe HallioHanbHi Cyin HamaralTbCA peasnizoByBaT JOrOBOPU NPO Npasa
noguHm» (NyHKT 15 Jonosigi Komicii).

3 TOUKM 30pYy MOHICMUYHO20 NiOx00y Pi3Hi HaLioHanbHi NPaBoOBiI cCUC-
TEMU PO3MMAAATLCA AK eflIeMeHTU rNobanbHOI MiXKHapPOAHO-NPaBOBOT
cucTemu, a NpaBa Ta 000B'A3KM iHAMBIAIB NOX0AATb 6e3nocepenHbO 3 MiX-
HapOAHOro Npaga, TOMy Mif Yac PUANYHKX NpoLeayp Ha HaLioOHanbHOMY
piBHI BOHU MOXYTb 6e3nocepeHbO 3BePTaTUCh O HOPM Mi>KHapPOLHOIro
npasa. Y Takmx BUNafgKax AepKaBun pobNATb 3aCTEPEKEHHS B KOHCTUTY-
LjiAx abo 3aKOHaX, AKUMI CaHKLiOHYIOTb 3aCTOCYBaHHA HOPM MiXKHapOAHX
yroa NpsAMOo Yy CBOEMY MPABOMNOPAAKY, a0 BKNOYEHHS MiXKHAPOLHMX JO-
roBOPIB MOe I'PYHTYBATNCA Ha HEMMCAaHUX HOPMaXxX 3BUYAEBOrO NpaBa un
npeuegeHTHoMy npasi (NyHKT 19 Jonosigi Komicii).

Hyanicmuy4Ha koHyenyia nepefbayae, Wo ABi cMCTeMU NpaBa — MiX-
HapoAHe i HauioHanbHe — € caMoCTIHUMK®, | MiXXHapogHe npaBo byae
LiATN B pamKax HaLioHanbHOI NPaBoBOI CUCTEMM TiNIbKM MiCNA TOro, AK byae
«TpaHcpopmMoBaHe» B HaLlioHa/IbHe 3aKOHOAABCTBO LWIAXOM BignoBigHOT
npouenypv — HanuacTiwe patudikadii abo aganTtauii. Hanpuknag, AKT Cro-
nyyeHoro KoponiscTea npo npasa ntogunu Big 1998 poky (the Human Rights
Act) iHKOpropye B 6pUTaHCbKe 3aKOHOAABCTBO NMiLLEe AeAKi NOSTIOKEHHS
KoHBeHLUii: po3ain 1 Lboro 3akoHy BM3HaE fito cTaten 2—-18 KoHBeHLUii, cTa-
Ten 1-3 MMpoTokony 1 T1a ctatein 1i2 MpoTtokony 6 fo KoHseHLuii. [Mpu Libomy
HM3Ka BaXXIMBUX CTaTel KOHBEHLi, TakuX AK, Hanpuknag, ctatta 41 wopo
cnpaseanmeoi catucdakuii, uum AKTom He Byna iHKoprnopoBaHa (MyHKT 23
Jonosiai Komicil).

Ak nigcymoBye BeHeLicbKa KOMicCif, Mi>KHapOAHi OroBopy Npo npasa
TIIOAVHW MOXKHA AiNCHO fy»Ke YCMilUHO 3aCTOCYBaTU B KpaiHaX, Lo JOTPUMY-
0TbCA OyAb-AKOI 3 LUX TEOPIN, TUM Mave, Wo H6araTo KpaiH He BNNCYOTbCA
B >KO[HY i3 LiMX CCTEM MOBHICTIO, @ pajLue MatoTb prcy 060x; Lie ocobnmso
CTOCY€ETbCA 3aCTOCOBHOCTI ;OrOBOPIB NPO Npasa noanHu (MyHKT 24 [lono-
Bifi Komicii). Takox, AK MoKasye icTopia, nepexig Big Ayaniamy 0 MOHi3My
4acTo CYNpPOBOLXKYETbCA NOMAITUYHUMU TpaHCchopMaLismu, Tomy barato
KpaiH LleHTpanbHoi Ta CxXigHOT €BpONM BKAOYMANW Y CBOI NPaBOBi MOPAAKM

34 A general introduction to the ECHR. Distance Learning Course on Anti-Discrimination Issues. Council of Europe.
URL: http://help.ppa.coe.int/course/view. php?id=185.

35  Teopia pepxasy i npasa: nigpyuruk / 0.B. Metpuwmn, C.M. Morpe6Hak, B.C. CMOpOAUHCbKMIA Ta iH.; 33 pea.
0.B. MetpuwuHa. Xapki: Mpago, 2015. C. 185.
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efleMeHT! MOHI3My NicnA NagiHHA KOMYHi3My HanpuKiHui 1980-x pokis
(nyHKT 16 Jonosgigi Komicii).

[HepxaBu no-pisHOMyY BM3HayaloTb MicLie KoHBeHLiT B iepapxii Bnac-
HUX HOPMAaTUBHO-NMPaBOBUX aKTiB. [leAki Aep>kaBu HafjatoTb KoHBeHLUil
KOHCTUTYLIMHOrO cTaTycy, TO6TO NPUPIBHIOIOTD ii 3@ IOPULNYHOK CUSIOKD
o KoHctutyuil. Tak, B ABCTpil KOHBEHUiA Ma€e cuny KOHCTUTYLIMHOTO 3a-
KOHY, Xo4a «MPUXWUIbHICTb 4O KOHBEHLIIT He MOXe BUMpaBAaTh NOPYLLIEHHA
KoHcTuTyuii». ¥ «cnpasi MintHepa» (Miltner case) KoHcTtuTyuinHun Cyg
ABCTpIi niaKpecnuB MOXKNMBICTb BIACTYNY BiA cygoBoi npaktukm €CIJI,
AKLLO CNifgyBaHHA Helo CNPUUYUHNUTD NopYyLLeHHA KoHCTuTyLi*e.

Y 3aKOHOABCTBI AeAKUX AepKaB BCTAHOBIOETbCA npiopumem KoH-
8eHUuii neped HOPMAMU HAUiOHAIbHO20 3dKOHO0AsCcmad. Y Taknx BUMaaKax
He3aneXHo Bif Toro, un KoHBeHLis iHKopropoBaHa Wwiaxom patudikauii
(bonrapis, YkpaiHa) abo BOHa 3aCTOCOBYETbCA B MPaBONOPALAKY Hanpsimy
(benbria, ®paHuin, Higepnanan ta LWeenuapis), KoHBeHUiA mae npioputeT
HaZJ MOJIOXKEHHAMM HaLlioOHanbHOro 3aKOHOAABCTBA, WO il cynepevarb.
[Homi pobNATbCA 3acTepeKeHHA Npo Te, Wo KoHBeHLis Mae npiopuTeT
Hafl YHHMMU Bif Oyab-AKOI aT HOPMATVMBHO-NPABOBUMY akTaMU, HaBiTb
po il patndikadii; Togi KoHBeHUiA Ma€e BinbLuy cuny, Hix 3BMYaliHe 3aKo-
HOZABCTBO BHAC/iAOK NpuHUuny lex posterior derogat lege priori (y pasi
BMHUKHEHHA HEBIAMNOBIAHOCTI MiX JBOMAa MONOXEHHAMN OOHAKOBOIo
piBHA B iepapxii HOPM Ji€ Te, Ake HabyNo YMHHOCTI Ni3Hiwe)*’.

MNpaBoBi paMKkn Ta topranyHa cuna KoHBeHLUIT AK Mi>KHapoAHOT yroan
npo npasa NIAMHY CTBOPIOIOTb MepeayMOBU AN NPAKTUYHOIO BMIMBY
KoHBeHLU,ii B HaLioHanbHOMY NpaBonopAAKY, AKNN, AK y>Ke 3a3Havanochb,
MO»e ByTV NpAMKM Ta HenpaMuMm. «[pamnii Bname» (direct effect) KoHseHLii
[,A€ 3MOry HalioHanbHOMY cyay 6e3nocepeHbO 3aCTOCOBYBaTU MiXKHa-
POAHI HOPMY, WO MOXKe NPU3BECTU A0 TOrOo, WO HOPMa HalioOHanbHOro
3aKOHO[aBCTBa, AKa He BiANOBIJa€ MiXkHapOAHOMY MpaBy, CTaHe He3aKOoH-
Hoto (y xopi nepesipku «contréle de conventionnalité») (nyHkT 29 Jonosigi
Kowmicii). Cygu benbrii, bonrapii, ®paHuii, Himeuunnu, Lseuii, Hinepnangis,
MopTyranii HaNpAMy 3aCTOCOBYIOTb MOSIOXKeHHA KOoHBeHLii Ta i npOoTOKOoNiB.

36 A general introduction to the ECHR. Distance Learning Course on Anti-Discrimination Issues. Council of Europe. URL:
http://help.ppa.coe.int/course/view. php?id=185.

37 Inbyenko |. M. ImnnemeHTaLia KoHBeHLii npo 3axvcT npaB NiofUHN i 0CHOBOMONOXKHUX CBOOOA Ta NpeLiefeHTHOro
npaBa €BPONeicbKoro cydy 3 NpaB NOAMHM: MiXKHAPOAHO-NPABOBHI aHani3 NPaKTUKN Jepxas. Haykogull BicHUK
Junnomamuyroi akademii Yipaiu. 2009. Bun. 15. C. 315. URL: http://nbuv.gov.ua/UJRN/Nvdau_2009_15_42.
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HatomicTb 6arato kpaiH CxigHoT €Bponu foBipnan GYHKLi0 KOHTPONIO
KOHCTUTYLiNHUM CyAaM, y pe3ynbTaTi YOro BOHU NEBHOI MipO0 3MOrm
JOCArTY BifNOBIAHOCTI MiX MepeBipKOo0 Ha KOHCTUTYLINHICTb | KOHTPONEM
contréle de conventionnalité. Takox y Lyx fepaBax KOHBeHLiA akTVBHO BU-
KOPWCTOBYETbCA AK BaXKNMBUI [OMOMIXHUA FepPMEHEBTUYHNI IHCTPYMEHT
AnA TnymadeHHA KoHCTUTyLl.

B Itanii KoHcTUTYUinHNI cyn peKoMeHAye CyaaAm 3araibHUX CygiB, AKi
YNOBHOBaX€eHi 3aKOHOM He 3aCTOCOBYBAaTU BHYTPILLHE MPaBo, WO cynepe-
ynTb KoHBeHLUii (i BignosigHa npakTika Oyia NeBHO MipoIo y»Ke NoLumpeHa
cygamum), HanpasAATY NonepeaHi 3anuTy NPO KOHCTUTYLINHICTb 10 KOHCTU-
TyuinHoro cyay. Mpw ubomy KOHCTUTYLiNHWIA CyA ITanii BBaXaE, WO 3 TEKCTY
iTanincbkoi KoHcTuTyuii Bunnneae cratyc €KMNJ Ak «<nocepegHNLIbKOT HOp-
MW, Wo nepebyBae «Ha NiBAOPO3i O KOHCTUTYLINHNX i 3BUYANHUX HOPMD,

Y nesiknx geprkaBax, 0cob/MBO B TUX, LLLO HaNIeXaTb YN TSXKIlOTb JO CUC-
TeMn npeuefeHTHOro npasa, HopMn KoHBeHLiT Yepes ix iHkopnopaduito
OTPUMYIOTb CTaTYC HaLiOHaIbHOIO 3aKOHY. XapaKTepHUM NPUKNagom € AKT
npo npaga ntogunHn 1998 poky (aHrn. the Human Rights Act), AKMM 4acTKOBO
iHKopnopoBaHO KOHBeHLit0 B HaLllioOHalbHe 3aKOHOAAaBCTBO. binbLw TOro,
cTaTTAa 4 AKTa npo npasa noanHN 1998 poky Haflae MOXUBICTb CyAam
OrosioLlyBaTh NPO HEBIAMOBIAHICTb KOHBEHLIMIHMM NMPaBaM NMOJIOXKEHb Mep-
BVMHHOIO 3aKOHOAABCTBa B Pa3i BUHUKHEHHS TaKoro («dekiapauis Hegiono-
8i0HOCMI»), a cTaTTA 10 AKTa, Aika Ao3BONsE MiHiCTPy |i BenuuHocTi, AKwwo €
Baromi NiacTaBu, BHOCUTI TaKi MONpPaBKy 4O 3aKOHOAABCTBA, LLO BiH BBaXae
3a HeobXxifHe, o6 N036aBUTMNCb HECYMICHOCTI MiX HaLliOHaIbHMM MPaBOM
Ta KoHBeHuieto®®. Mpu upomy y ctatTi 3 AKTa npo npasa noguHu (Human
Rights Act) BKa3yeTbcA Ha HEOOXifHICTb iHTepnpeTyBaTV BHYTPILLHE NPaBO
HACTINbKW, HACKINbKKX Lie MOXJTMBO» BiAMOBIAHO A0 NONIOXeHb KOHBEHLT.
Ane dakTMyHi 06CTaBUHYM CBiAYaTb MPO Te, Lo bpUTaHCbKI Cyan fosoni pe-
TeNbHO CMiBBIAHOCATb NpeLuefeHTN HalioOHaNbHWX CYAiB Ta EBPONENCbKOro
CyAay 3 npaB noanHN, Hagaoum nepesary nepwum (cnpasm «Micbka Paga
MaHuecTtepy npotu MiHHOK» (Manchester City Council v. Pinnock) (2010
Ta «JloHgOHCbKMI 60opo Xappoy npoTtu Keasi» (Harrow London Borough
Council v. Qazi) (2003). Y geakunx BrnagKax pilleHHA EBPONeNcbKoro cyay
3 NpaB JIIOAVHN BUKNMKaNW HeJpyXHo odilinHy peakuito CnonyyeHoro
KoponiscTtBa: 30Kkpema, cnpasa «OtmaH (Aby Kataga) npotu CnosyyeHoro

38  Human Rights Act 1998. URL: https://www.legislation.gov.uk/ukpga/1998/42/schedule/1.
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KoponisctBa» (Othman (Abu Qatada) v. United Kingdom) (2012) aHo
cynepeuvna MirpauiniHin nonituui Benvkoi bputanii*®.

Y HimeuunHi KoHBeHUisa byna patndikoBaHa AK 3BUYaiHNN 3aKOH, WO
[,A€ MOXNUBICTb BiACTYNaTVW Bif HET LUAAXOM NPUAHATTA Oy b-AKOTrO iHLWIOro
3BMYANHOTO 3aKOHY, i BOHa GOpManbHO He MOXe CNYXKUTK AK CTaHZapT
KOHCTUTYUiNHOro nepernagy. KoHctutyuia HimeuunHn (ctatTi 23 i 24)
30608B'A3y€ CyaAaiB HauioHaNbHUX CYAiB YpaxoByBaTu npaBo KoHBeHLii
Ta npakTnky Cyay, a TakoX iHTeprnpeTyBaTy BHYTPILLIHI HOPMU Y IXHbOMY
CBIiTNI, ane TiNbKM AKLWO Lie MOXKIUBO (i3 3a3HAaYEHHAM NPUYVH, AKLLO TaK
3pobuTn He 3mornn). MNpote GepepanbHum KoHcTuTyUinH1m cygom (OKC)
y piwweHHi (nicna BuHecenHa ECMJ piweHHA B cnpasi «Mboprionio npoTu Hi-
MeuumHu» (GOrglll v. Germany) (2014)) 3anpoBagkeHe 06MeXXeHHA LLoAo
BEPXOBEHCTBa NOIOXKeHb KOHBeHLLii: 3 TOUKM 30py npeameTHOI — KoHBeHLUiA
He MNOLNPIETLCA Ha CIMEMHE NMPaBo, iIMMIrpaLinHe 3aKOHOA4ABCTBO | 3aKOH
NPO 3aXMCT 0COBMCTOCTI, Ta 3 TOUKM 30pY BifNOBiZHOCTI KOHCTUTYLIT - Bpa-
XyBaHHA KOHBeHLiT € MOXNMBIMM [0 TiEl MeXi, 10 AKOT Lie He OOMeXYE iHLINX
npas*. Lli ) cami npasuna ctocytoTbca i piweHb €CMJ1, xoua OKC neseH,
L0 AepaBHi opraHun BRagw i Cyam NOBUHHI MPUHLUNOBO NMparHyTn Ao iH-
Terpauii ocTaTouHmx piweHb ECMNJT 4o HimeLbKOI 3aKOHOAABYOI CUCTEMM Ta
MOBVHHI IX 3aCTOCOBYBATH, a BiACTYN Bif pilleHb Ma€ 6y T 06rpyHTOBaHNIA,
iHaKLUe 3aABHMK MOKe NoJAaTV! KOHCTUTYLIIHY CKapry i3 aprymeHTaLi€lo, Lo
noro abo i «<napanenbHi dyHAameHTanbHi NpaBa, rapaHToBaHi KOHCTUTYLiED
HimeuunHn, 6yno nopylueHo Yepes HeBMKOHaHHA pieHHA ECMJT (myHKT 101
Honosigi Kowmicii). Mpn ubomy BapTe yBaru Te, Wwo HiMeuunHa HanexumTb
[0 umcna HebaraTbox iep»KaB, e 3aKOHOABCTBO Nepenbayac MoOXNMBICTb
NMOBTOPHOIO BiAKPUTTA NPOBaZXEeHHA NiC/iA BCTAHOBJIEHHA NMOPYLUEHHA
3 60Ky ECI1 - y KprMiHanbHOMY MPOLIEC], a TAKOX B aAMiHICTPaTVBHOMY
Ta UmBinbHOMy (guB. nyHKT 35 [Jonosigi Komicii).

Mpuknag HimewyunHy nokasye, Lo imnnemMeHTaLii JOroBopis Npo npasa
NIOAMHN Ha HauioHaNbHOMY pPiBHI, 30KpeMa KoHBeHLUii, cnpuAe TaymayeH-
HA HauioHaNbHOro 3aKOHOAABCTBA 3 YpaxyBaHHAM BifnoBigHMX NOJO-
YKeHb L1X [OrOBOPIB, O HAa3MBAETLCA «<HENPAMUM 8NJIUBOM», AKNI MOXKe
yCrilHO AOMOBHIOBATY «NpAMULl 8n/1UB» YN HABITb OYTY anbTEPHATUBOIO

39 Taries C.P, Ma3yp M. B. MpaBo Ha BinbHi B6OpK B pilLeHHAX EBponeiicbKoro cyay 3 npas ntofukm // BepxoHuii (yg
Ykpaitu: inpopm. cepsep. URL: http://www.scourt.gov.ua/clients/vs.nsf/3adf2d0e52f68d76¢2256c080037hac9/h97a
66€79fha7c99¢22576e80031f65d?0penDocument.

40  Order of the Second Senate of 14 October 2004. 2BvR 1481/04. URL: http://www.bundesverfassungsgericht.de/
SharedDocs/Entscheidungen/EN/2004/10/rs200410 14_2bvrl48104en.html.
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nomy (nyHKT 32 [lonosigi Komicit). Taki MOXAMBOCTI MOXKYTb BUNIMBATA 3
KOHCTUTYLIMHKX nonoxkeHb (Icnanisa, PymyHis), 3akoHOAaBYMX NONOXKeHb
(CnonyueHe KoponiBcTBO) Ta NPaKTUKK KOHCTUTYLiNHUX cygiB (ITania Ta
HimeuunHa). ¥ Jonosigi Komicii cnywHo HaronowyeTbCA Ha BaXKNMBOCTI
HaABHUX CrielianbHMX NPaBOBUX NOMIOKEHDb, O CIPUAIOTb 3aCTOCYBaHHIO
pilweHb €BponencbKoro cyay 3 npas ntoanHu (MyHKT 33 Jonosigi Komicii).
CynepeyHoCTi MiX HalioOHaNbHUM | Mi>XHapOAHNM 3aKOHOAAaBCTBOM MOXKHA
3MEeHLUMTM LWIAXOM «rapMOHi3aLii» TnymaueHHa (MyHKT 32 onosiai Komicii).

Y MpakTuyHOMY NOCi6HUKY, BUaaHOMy BepxoBHUM Komicapom OOH
3 Npas AAMHN Yy chiBnpaui 3 MixXHapogHOo acouiali€to agBoKarTiB, Ha-
ronoLwyeTbcA 0cobAnBO Ha TOMy GaKTi, Lo AOTOBOPYW NPO MpaBa JIOANHMY,
yKnageHi 3 meToto 3abe3neyeHHsA epeKTNBHOIO 3aXMCTy NpaBs JII0AMHMY,
HabyBaloTb 0CO6MBOrO 3HAYEHHA Nif Yac NPoLecy TNYMayeHHsA: NoAc-
HIOKOUM 3MICT NONTOXKEHDb AOTOBOPY MPO NpaBa JIOANHN, CyaasM HeobXigHO
B3ATW 3@ OCHOBY TENeOIOTiYHNI Ta LiniCHUI iHTepnpeTalinHni nigxoamn,
LUIYKaloum TIIyMaYeHHs, ke NOBayka€ NnpaBsa Ta iHTepecu NII0AMHM, a TAKOX €
NOTiYHMUM Y KOHTEKCTi JoroBopy B winomy*'. Hanpuknag, 3rigHo 3 no3uuieto
KoHcTuTyuinHoro cyay Icnanii, icnaHcbKi cyaai MOXyTb He 3aCTOCOBYBaTU
NONOXXEHHA HaLiOHaNIbHNX 3aKOHIB, WO cynepeyaTb MiXXHapOAHUM [0-
rosopaM. Cam KOHCTUTYLIiNHWIA Cya NPOAEMOHCTPYBaB CBOIO FOTOBHICTb
6paTtn go yeary KoHBEHLUiO AK Mi>KHapOAHY yrogy npo npasa JIloaNHM
yepes ctatTio 10.2 KOHCTUTYLIT, AKa BU3HAE, WO HOPMU MiXXHAaPOAHOrO
npasa 3abe3neuyoTb TNyMayeHHsA y cdepi 3acTocyBaHHA KOHCTUTYLiIHMX
NoNoXeHb, NOB'A3aHNX 3 NpaBaMy MOANHN. KOHCTUTYUINHWIA Ccyp, IcnaHii
nigkpecnus, Wwo piweHHs ECMNJT matoTb Tinbku «potestad declarativa» (de-
KJapamusHy cusy) Ta He AiloTb y NpaBoBOMY pexuMi lcnaHii. OgHakK H1M
6yno BUpiLLeHo, Lo icnaHCbKi opraHu Bnagw, 3okpema cyaun, 3060B8’a3aHi
TAYMAuUTK iCNaHCbKe 3aKOHO4ABCTBO BigNoBiAHO A0 LMX pilleHb, 0CO6-
NINBO KON NAETbCA NPO TAYMAUYeHHs GyHOAMEHTANbHUX NPaB, AKi TaKOX
rapaHToBaHi KoHcTuTyui€to Icnanii*.

Y KpaiHax banTii KOHBeHLUiA BBa)KaeTbCA «[KepesioM HaTXHEHHA»
Ina GopMyBaHHSA HaLiOHANTIbHOTO (30KpeMa KOHCTUTYLINHOIo) MpaBa, i KOH-
CTUTYLiNHI Cyan UMX KpaiH 3BePTannCh A0 Hei Le [0 BU3HAHHA IPUCANKLIT

41 Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors and Lawyers / Office
of the High Commissioner for Human Rights in Cooperation with the International Bar Association, 2003. 885 p.

42 Icnancokuit KoHcTuTywiiinuii cyp, Fuentes Bobo v Public Prosecutor and Television Espariola SA (cnpaga ®yenmeca bo6o),
anenavjiie piwenHa Koncturyuiittoro cypy, N° 197/2006; ILDC 997 (ES 2006) 3 nunts 2006 poky, nyHkti 31-34.
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€CMNN: y Nnutsi i B JlaTsii Cyg YiTKO NOrognBcsA B3ATK Ha cebe 3060B’'A3aHHA
LOA0 3acTOCyBaHHA npakTuku Cygy, HaBiTb Npu iHTepnpeTaLii BNacHoi
KoHcTuTyuii. BepxoBHun cyg EcToHii npamo BusHas npioputet KoHBeHUiT
HaJ HalioHanbHMM 3aKOHOAABCTBOM i BlaCHUI 060B’A30K BpaxoByBaTh
npaktuky Cyay. BepxoBHi cyam kpaiH MiBHiuHOT EBpONM BU3HaNM 0COGNUBY
posnb nonoxeHb Cyay, TPUAINAIOUN LLbOMY PEXNMY CBOTO POAy NpiopuTeT-
He TNIyMayeHHs | BUKOPUCTOBYIOUW EANHY IHTepnpeTaLito i HenpAMniA BIINB
Lli€l BOKTPUHM, OO YHUKHYTU KOHCTUTYLINHKX KORI3il Mi>K HaLiOHanbHMK
Ta 3araJlbHOEBPONENCbKMM MPaBOM.

BeHeuiicbKa KOMiCifl HAaronoLuye, WO 3HaYHa KiNbKiCTb Aepas npui-
HAMW CneLianbHi 3aKOHU, Wo6 YMOXKANBUTY iMMNSIEMEHTALLiI0 Mi>KHapOAHMX
[OroBOpiB NPO Npasa NoANHY B HaLiOHallbHe 3aKOHOAABCTBO Ta YHUKHY T
NnoBTOPOBaHUX cnpaB. OCOONNBO BaXKNMBOK CTOCOBHO LIbOrO € HasiBHICTb
cneuianbHMX NPaBOBUX MOJSIOXKEHD, WO CAPUAIOTb 3aCTOCYBAHHIO PillieHb
Cyny (nyHkT 33 Jonosgigi Komicii). 3a BigCyTHOCTI UiTKMX JOKYMEHTaNbHUX
NonoeHb (KOHCTUTYLINHNX Y 3aKOHOAaBUMX) 0O0B'A30K iHTEepnpeTyBaTu
HauioHanbHe 3aKOHOJABCTBO Y CBiTNi KOHBEHLiT MOXKe iHOAI BUXoanTH i3
CYAO0BOI MPAaKTUKN KOHCTUTYLINHOTO cyay.

Y uinomy HabinbL NepcnekTUBHNM BUAAETbCA NOEQHAHHA ABOX Nig-
XOAiB: «<MPAMOro BNAMBY (Aii)» Ta BepXOBEHCTBa Mi>kHapOA4HO-MPaBOBUX
3060B'A3aHb», @ TAKOXK «MPUHLMMY HENPAMOT fii» (Konu cyan BU3HaOTb
npaBuIo iHTepnpeTaLil, 3a AKUM HaLioHalbHe NPaBo TIyMaynTbCA BifgNo-
BiJHO 4O Mi>KHAapPOAHMX 3000B'A3aHb)*.

43 . Xpuctosa I. 0. Mo3uTnBHI 30608'A3aHHA Aepxasi y chepi Npas NIOAMHU: CyuacHi BUKNUKI: MoHorpadia. Xap-
KiB: paso, 2018. 680 c.
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3. OpuaunuHi nigcTaBn 3acTOCyBaHHA Mi>KHapOAHNX
HOPM NpPO NpaBa NANHN B YKpaiHi

iAnoBiAHO A0 YacTUHK 1 cTaTTi 9 KOHCTUTYLIT YKpaiHW YNHHI MiX-

HapoZAHi foroBopwu, 3rofa Ha 060B'A3KOBICTb AKX HafjaHa BepxoB-

Hoto Papoto YKpaiHu, € YaCTMHOI HaLiOHaNbHOro 3aKOHO4aBCTBa.
Omxe, KoHcTuTyuia YKpaiHu y cTaTTi 9 dikcye CyOKOHCTUTYLINHMIA CTaTyC
YMHHUX Mi>KHaPOAHUX AOrOBOpPIB, paTUdiKoBaHMX Nap/iaMeHTOM, a yKIa-
AEeHHA MPKHapOAHUX [OroBopiB, AKi cynepeyatb KoHCTUTYUIT YKpaiHu,
MOXKNMBe B YKpaiHi nviwe nicna BHeCeHHA BignoBigHMX 3MiH o KoHCcTu-
Tyuii YKpaiHu.

lanysesi Kogekcn YKpaiHy, a TaKoX iHLUI 3aKOHW HaJaloTb HOPMaM YnH-
HUX MP>KHapPOA4HMX OrOBOPIB Ta MXKHAaPOA4HUX CTaHAApPTIB pOsb gxepen
perynioBaHHA CyCninbHUX BIGHOCUH y BiANOBIAHUX chepax CycninbHUX
BigHOCKH (KpuMmiHanbHWin KogeKc YKpainu, LInBinbHMin KogeKkc YKpaiHu,
locnopgapcbKnm npouecyanbHU Kogekc YkpaiHu, LmsinbHun npouecy-
anbHU KoAeKC YKpaiHu ToLO).

KoHBeHUiA Npo 3ax1cT npaB NoJUHN | OCHOBOMOMOXHMX cBO6GOS Byna
nignucaHa YkpaiHotoo 9 nuctonaga 1995 poky, patudikoaHa 17 nunHa
1997 poky Ta Habyna topugnuHoi cunu 11 BepecHA 1997 poky. 3aKoOHOM
npo patudikawito KoHBeHLii Npo 3axmCT NpaB NIOANHN | OCHOBOMONOXKHMNX
cBobop 1950 poky, YkpaiHoto Takox 6yro patudikosaHo MNepLumii npoTokon
Tanpotokonu N2 2, 4,7, 11 o KoHseHUii. 3rogom YKpaiHoto 6yno patudiko-
BaHo NpoTokon N2 6, AKNI CTOCYETbCA CKaCyBaHHA CMEPTHOI Kapu, MPOTo-
konu N2 12 Ta N2 14, a HanpuKiHLi 2017 poky YkpaiHoto 6yno paTtudikoBaHo
Mpotokon N2 15 Ta MpoTtokon N2 16. Ak Bigomo, MNpoTokonom N2 15 nocuneHo
ponb npuHumny cybcumpiapHocTi KoHeeHLii Ta Cyay Wwogno HalioHanbHOro
MexaHi3my 3abe3neueHHA NpaB i cBO6OS, WO rapaHTyloTbcA KoHBeHL i€
Ta MPOTOKOMAMU [0 HE, | AepKaBU KOPUCTYIOTbCA NPU LibOMY CBO6OLOH0
po3cyay, Harnag Wwoao peanisadii AKoro 3aincHioeTbca Cyaom, CTBOPEHUM
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Ha nigcTaBi KoHBeHUii. [MpoTokonom N2 16 go KoHBeHLUii 6yno 3anposa-
OXEeHO MOXNMBICTb ANA BULWUX CYAOBUX yCTaHOB Bucoknx JorosipHux
CropiH 3BepTatunca go Cyay WoAo HafaHHA KOHCYNbTaTUBHUX BUCHOBKIB
3 NPUHLMMOBUX MUTaHb, AKi CTOCYIOTbCA TAYMadeHHA abo 3aCTOCYBaHHS
npas i ceobona. Patudikytoun uen MNpotokon, YKpaiHa BU3Hayana, Wwo Hai-
BULLMM CyOM, BU3HaueHM ana uinen lNMpoTtokony N2 16, € BepxosHui Cyg.

3rigHo 3i ctaTTeto 17 3akoHy YKpaiHu «[1po BUKOHaHHA pilleHb Ta 3a-
CTOCYBaHHA NPaKTMKM EBPOMNENCHKOro Cyay 3 Npas AANHW» Bif 23 NIOTOro
2006 poky** cyou 3acmocosytoms npu po3enadi cnpas KoHeeHyito ma npak-
muky Cydy (BCto topucnpyaeHLito EBPOMNencbKoro cyay 3 npas NOANHY Ta
€BponencbKoi KOMICIT 3 NpaB NtoAnHN) AK 0Xepesio npasa. Lle nonoxeHHs,
HanpuKnag, BiATBOPIOETbCA Y YacTWHI 4 cTaTTi 10 LiusinbHOro npouecyanb-
HOTO KoAeKcy YKpaiHu, Ae BKa3yeTbcA, Wwo Cya 3aCcTOCOBYE Npy po3rnAgi
cnpas KoHBeHL o Npo 3axyCcT NpaB NoAVHN | OCHOBOMONOXHIKX cBOOOA
1950 poKy i NpoTOKONM 0 Hel, 3rofly Ha 060B’'A3KOBICTb AKUX HajaHO Bep-
XOBHot0 Pafioto YKpaiHu, Ta NpakTnky €BponencbKoro cyay 3 npas NiognHu
AK ApKkepena npasa. Kogekc agMiHiCTPaTMBHOIrO CyfOUYNHCTBA YKpaiHW Ta
KpumiHanbH1A npoLecyanbHUi Kogeke YKpaiHu NpAMO BKa3yoTb Ha Te, Lo
CyZV 3aCTOCOBYIOTb MPUHLIIN BEPXOBEHCTBA NPaBa 3 ypaxyBaHHAM CyA0BOI
NPaKTUKN EBPONENncbKoro cyay 3 npas NoANHW. 3akoH YKpaiHu «[1po 3a-
no6iraHHA Ta NPOTULi0 JOMALIHbOMY HaCUNbCTBY»* Bif 7 CiuHA 2018 poky
3aKpinstoe rapaHTii nocTpaxaanm ocobam 6e3neKn Ta OCHOBOMONOXKHMX
npas i ceo6oA NOAVHM | FPOMafAHNHA, 30KPeMa NpaBsa Ha KUTTA, ceobogy
Ta 0COOMCTY HEOTOPKaHHICTb, Ha MOBary 4o NPUBaTHOMO Ta CiMENHOro
XKUTTA, Ha CNpaBeaIMBUIA CYA, Ha NPaBOBY JOMOMOrY, 3 ypaxyBaHHAM
NPaKTUKN EBPONENCbKOro cyay 3 Npas JIIOANHN.

3aKkoH YkpaiHu «[po 3abe3neyeHHs npas i cBO60A BHYTPILIHbO Nepe-
MileHux ocib» Big 20 »oBTHA 2014 poky*® y cTaTTi 2 «[apaHTii LOTPUMaHHA
npas i cB060[ BHYTPILLHBbO NepeMilLeHMX 0CiB» BKa3YE, Lo YKpaiHa BXKUBaE
BCiX MOXNUBUMX 3axofiB, nepenbaueHmx KoHcTuTyLieto Ta 3akoHaMm YKpa-
THW, Mi>)XHapPOOHUMU 002080paMU, 3200a Ha 0608’A3K0BICMb AKUX HA0AHA
BepxosHoto Padoto YkpaiHu, wopo 3anobiraHHA BUHNKHEHHIO NepeiyMoB

44 Tpo BUKOHaHHA piLLeHb Ta 3aCTOCYBAHHA NPaKTUKM EBPONEIACbKOro Cyay 3 Npa NtoANHM: 3aKoH YKpaiu Bid 23 NioT.
2006 p. N© 3477-IV. URL: https://zakon.rada.gov.ua/laws/show/3477-15/card6#Public.

45 Mpo 3ano6iraHHA Ta NpoTMAil0 J0MALIHBOMY HaCUNbCTBY: 3aKoH Ykpaiku Big 7 civ. 2018 p. N2 2229-VIII. URL: https://
zakon.rada.gov.ua/go/2229-19.

46  Mpo 3a6e3neueHHa npas i cBOOOZ BHYTPILLHBO NepemiLLieHnx ocib: 3akoH Ykpaitm ig 20 xo8T. 2014 p. N2 1706-VII.
URL: https://zakon.rada.gov.ua/laws/show/1706—18.
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BMMYLLEHOIO BHYTPILLHbOrO NepeMilleHHsA 0Cib, 3axX1CTy Ta AOTPUMAHHA
npas i cBo604 BHYTPILHbO NepeMmiLleHNX 0Cib, CTBOPEHHSA YMOB AnA A0-
6POBINIbHOrO NOBEPHEHHA TaKMX OCI6 10 NOKUHYTOrO MiCLA MPOXKMBaAHHA
abo iHTerpauii 3a HOBUM MicLLeM MPOXKKMBaHHA B YKpPaiHi.

CyTTeBe 3HauYeHHA ANna PO3yMiHHA BULLE3a3HaYeHNX 3aKOHOAABYMX
BMMOT Ma€ NocTaHoBa Buuioro cneuianizoBaHoro cyay YKpaiHu 3 po3rnagy
LMBINIbHNX | KpUMiHanbHKMX cnpas «[1po 3aCTOCYBaHHA CyAamm Mi>KHapOAHNX
JoroBopiB YKpaiHu npu 3aicHeHHi npaBocyaaa» Big 19 rpyaHAa 2014 poky
N2 13, ika 36epira€ CBOK YMHHICTLY, 30KpeMa TaKi if NoNoXKeHHS:

1) HOPMU MiXKHApPOAHMX AOrOBOPIB YKpaiHW, AKi 3aKPinaoTb
npasa JIAMHN Ta OCHOBOMOJOXKHI CBOGOAM MiANAraloTb 3aCTOCYBaHHIO
CYAOM AK HOPMU NPAMOI Ail;

2) Npu TAyMayeHHi MiXXHapOAHOro AOroBOPY 3aCTOCOBYIOTHCA
npaswuna ctater 31, 32, 33 BigeHCbKOT KOHBEHLUi (MpaBmna TnymMmayeHHs
Mi>KHapOAHNX 4OrOBOPIB);

3) 3acTocyBaHHA cynamum KoHBeHLUii Mae 3aicHIoBaTUCh 3 060B'A3-
KOBMM ypaxyBaHHAM NPaKTUKN EBPONENCbKOro cyay 3 npas NOAUHN
He TiNbKM WoAo YKpaiHu, a 1 Wwop[o iHWnx aepxas. MNpu 3gincHeHHi
KpVMiHanbHOro NPOBaAXKeHHA CyAam Clif BPaxoByBaTy, WO NPUHLMN
BEPXOBEHCTBA MpPaBa B KPUMiHaNbHOMY NPOBaXKeHHi Ta KpMMiHabHe
npotiecyanbHe 3aKOHOAABCTBO YKpaiHU 3aCTOCOBYIOTbCA 3 ypaxyBaH-
HAM NPaKTUKM €EBPOMNENCbKOro cyay 3 Npas NIoANHNY;

4) BUKOPWCTaHHA CYAOM pillleHb EBPOMENCcbKOro cyAy 3 npas fio-
AVIHV MPY TAYMayeHHi 1 3acTocyBaHHi KOHBeHLii Ta NpOTOKOiB A0 Hel
nif Yac po3rnagy KOHKPETHOT CNpaBu € HeOOXIAHVM AK Mofdanblua NpaK-
TMKa 3aCTOCYBaHHA Mi>KHapPOAHOro OroBopy (NiANYHKT «b» NyHKTY 3
cTaTTi 31 BigeHcbKoT KOHBEHL,T);

5) cynam cnig matu Ha yBasi Ti TepMiHU, 3HaYeHHA AKX EBpone-
CbKWW CyA 3 NPaB NIOANHN BU3HAUYMB AK TaKi, WO MalOTb aBTOHOMHE
3HaYeHHA, He 3a/IeXHe Bif TOro, AKe HAAAETbCA B MPaBOBMX CCTEMAX
JepxaB — yJyacHULb KoHBeHUil;

6) HenpaBwWbHE 3aCTOCYBaHHA HOPMU MiXKHAaPOZHOIO NPaBa MOXe
MaTh Micue y BUMajKax, Konm cyfom He Oyno 3acTOCOBaHO HOPMY
MiXXHapOoZHOro Npasa, fiKa NigfArana 3acTocyBaHHIo, abo, HaBMaKuy,

47 URL: https://zakon.rada.gov.ua/laws/show/v0013740-14.
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CyA 3aCTOoCyBaB HOPMY Mi>KHapOAHOrO Npaea, fAKa He nignArana 3a-
CTOCYBaHHI0, ab0 Ko Cyfom 6yno HaflaHO HeMpPaBWIbHE TTyMayeHHs
HOPMU MiXKHapPOAHOrO MpaBa (MyHKT 9).

3akoHoM YKkpaiHu «[1po BUKOHAHHA pilleHb Ta 3aCTOCYBaHHA Npak-
TUKM EBPOMNENCbKOro Ccyay 3 npaB NIOAUHN» TaKOX BCTAaHOBJIIOETbCA
060B’A3KOBICTb ANA BMKOHaHHA piweHb Cyay BianoBigHO Ao cTaTTi 46
KoHBeHLLi, a yM/CHe HeBUKOHaHHS Cy»60B0I0 0CO6010 pilleHHsA EBponeli-
CbKOrO Cyfly 3 NpaB NIIOAUHY TATHE 3a COO0I0 KPpUMiIHaNbHY BiANOBiAaNbHICTb
3a YactmHoto 4 ctatTi 382 KpuMiHanbHOro Kogekcy YKpaiHu.

BapTo 3a3HaunTy, L0 B 3aKOHOAABCTBI YKpalHM MICTATLCA TaKOX | HOpMU
NPO 3aCTOCyBaHHA NEBHNX OOMeEXeHb LWoAo CyadiB, AKi 4OMYCKaloTb No-
pyLeHHA Mi>KHapOAHUX CTaHAAPTIB Y ranysi npas noanHu. Tak, AK Bigomo,
3aKkoH YkpaiHu «[1po BigHOBNEHHA [OBipY [0 CY[OBOI BNagu B YKpaiHi»
Bif 8 kBiTHA 2014 poKy*® BCTaHOBIIOE NPaBOBi Ta OpraHisauiHi 3acagu
nNpoBeAeHHA crevianbHOI NepeBipKn cyadis CyAiB 3aranbHOI OPUCANKLIT
(nepeBipka cyaAiB) AK TMMYaCOBOrO MOCKIEHOrO 3aX0AY 3 BUKOPUCTaHHAM
iCHylouMx npolenyp po3rnAagy NUTaHb NPO NPUTATHEHHA CYAAIB CyniB 3a-
rasnbHOI LPUCANKLIT O ANCUMNAIHAPHOI BiANOBIAaNbHOCTI i 3BifIbHEHHA 3
nocaguny 38’aA3Ky 3 NOPYyLLUEHHAM NPUCATX 3 METOIO NiABULLEHHA aBTOPUTETY
Cy[0BOI Bfagm YKpaiHu Ta JOBipy rpoMagaAH [0 CYQoBOI MK Bnagw, Bif-
HOBJIEHHA 3aKOHHOCTI | cCNpaBefIMBOCTI. Y NyHKTi 2 CTaTTi 3 LbOro 3akoHy
BCTAaHOBMNEHO, L0 TaKa NepeBipka NPOBOANTLCA TaKOX «LWOAO CYAAIB, AKi
oAHO0C060BO abo y Konerii cynais posrnaganu cnpasy abo yxsanunu
pilLeHHA 3 gonyLweHHAM nopyLleHb KOHBeHUiT Npo 3axucT npas NoAnHN
i OCHOBOMOJNOXHUX CBOOOA, KOHCTAaTOBAHUX Yy PilleHHi EBPONeNCcbKoro
Cyay 3 npas ntoanHW». Tak camo 3akoH YKpaiHu «[1po ounileHHA Bnagu» Big
16 BepecHa 2014 poKy* BcTaHOBJIIOE 3a60POHY ANnA cyanis obinmaTti no-
CaaV B OpraHax Aep»aBHoi Blafiv Ta B OpraHax MicLLeBOro camoBpAayBaHHsA
NPOTAroM N'ATW POKIB 3 AHA HAGPAHHA YNHHOCTI BigNOBIZHUM PilLEHHAM
CyAy, AKUM BCTAHOBJIEHO, LLIO BOHW «CBOIMU NPOTUMPABHUMM PilIeHHAMM,
pi€to um 6e3gianbHICTIO NPM3BENY 4O NOPYLIEHHSA NPaB NOAVHW Ta OCHO-
BOMOJIOXKHUX CBOOOS, BU3HAHUX PilleHHAM EBPONENCbKOro Cyay 3 Npas
noguHW» (@b3ay 5 yacTnHM 7 cTaTTi 3 3aKOoHY).

48 Mpo BigHOBNEHHA AOBIPY A0 CyAOBOI BNaay B YKpaiHi: 3akoH Ykpainu Bid 8 kBit. 2014 p. N2 1798-VIII. URL: https://
zakon.rada.gov.ua/laws/show/1188-18.

49 Mpo ounieHHA Bnaam: 3akoH Ykpainu Bia 16 Bepec. 2014 p. N21682-VIl. URL: https://zakon.rada.gov.ua/laws/
show/1682-18.
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3aKkoH YKkpaiHu «[1po cygoycTpin i ctaTyc Cyaais» Bii 2 4epBHA
2016 poKy*° BM3HauaE «opraHisayito CyfoBOi Bnaaw Ta 34ilCHEHHA NpaBo-
cynnan B YKpaiHi, Wo GpyHKLiOHY€e Ha 3acafjlax BepXOBEHCTBA NpaBga Bigno-
BiJHO 1O EBPOMENCbKNX CTaHAAPTIB i 3abe3neyye NpaBo KOXKHOMo Ha crpa-
Beanvsun cyg». Cepep 3aranbHux NigcTaB 3aCTOCyBaHHA AUCLUMNITIHAPHOI
BiANOBIAaNbHOCTI cyaniB, AKi HANGINbLWIMM YMHOM NEPEryKYTbCA i3 MiXK-
HapOAHUMU (EBPOMENCbKMMI) CTaHAAPTaMK MpPaB NIOANHU, MOXHA BU-
oKpeMuTU Taki: 1) ymrcHe abo BHacnigokK rpy6oi Heg6anocTi gonyLeHHs
cynpeto, AKMI 6paB yyacTb B YXBaJIeHHi CyOBOrO PilleHHA, MOpYyLIEHH:A
npas JIIOAWHM | OCHOBOMONOXHMX cB0O60O abo iHwWe rpy6e nopyLLeHHs
3aKOHY, L0 NPW3BENO [0 ICTOTHUX HEeraTUBHUX HACNigKiB; 2) 6e3niactaBHe
3aTAryBaHHsA crnpasy; 3) He3abe3neueHHs 06BMHYBaUYeHOMY MNpaBa Ha 3a-
XWCT Ta iHLWi He3aKOHHI BiAMOBM B 4OCTYNi A0 Npasocyaas (y Tomy umchi
He3aKOHHa BifMOBa B pO3rNiAfi No CyTi NO30BHOI 3asABU, anenALinHol, Kaca-
LiHOT ckapru ToLo) abo iHLe iCTOTHE NopYyLUEHHA HOPM NPOLLECYaNbHOMO
npasa nif vac 34iNCHeHHA NPaBOCYAAA, WO YHEMOXINBMNO peani3alito
yyacHVKaMu CygoBOro npouecy HagaHux iMm npouecyanbHUX Npas Ta BU-
KOHaHHs npoLiecyanbHuX 060B'A3KiB ab0 Npr3Beso 4o NOPYLLUEHHS NPaBU
oo pucarKLii abo cknagy cyay; 4) HezasHaueHHA B Cy[0BOMY PilLeHHi
MOTMBIB NPUAHATTA ab0 BigXMNIEHHA apryMeHTIB CTOPIH WOJO CyTi crnopy
(cTaTTA 106 3aKOHY).

BignosigHo po KoHctutyuii YKpaiHu Ta 3akoHy YkpaiHu «[1po KoHcTu-
TyuinHun Cya Ykpainm»®' KoHctutyuinHnin Cyn YKpaiHn — €AUHNIA opraH
B YKpaiHi, yNnOBHOBaXeHUIN Ha BUPilleHHA NMUTaHHA NPO BiANOBIAHICTb
KoHCcTuTyUil 3aKoHIB YKpaiHu Ta iHWnX npaBoBux akTis BepxosBHoi Paan
YKpaiHu, akTiB [pe3ungeHTa YKpaiHu, akTiB KabiHeTy MiHicTpiB YKpaiHu,
npaBoBuX akTiB BepxoBHoi Pagn ABToHOMHOT Pecnybnikn Kpum. Ak cBig-
unTb NpakTrKa KoHctutyuinHoro Cyay YkpaiHu, KoHBeHLUiA Ta il TymayeHHs
Cynom BigirpatoTb BaXvBY posib NP 34iNCHEHHI HAM iHTeprnpeTauiiHOl
byHKUiT Ta npy aprymeHTaLii CBOIX NPaBOBKX NO3MLiN Y MeXKaXx 34iICHEHHA
NOBHOBAXEHb i3 NepeBipKN LWOAO KOHCTUTYLIMHOCTI.

Mpryomy 3aKOHOAABCTBO YKpalHW, KOHCTUTYLiHA NpaKTMKa Ta JOK-
TPUHa €AVHI Y BUCHOBKY, WO KoHCTUTYLinHUI Cyn YKpaiHu 3[iNCHIOE 3aXmncT

50  Mpo cynoycrpilii catyc cyanis: 3akoH Ykpainu Bia 2 ueps. 2016 p. N2 1402-VIII. URL: https://zakon.rada.gov.ua/laws/
show/1402-19.

51 Mpo Konctutyuiithmit Cyn Ykpaitu: 3akon Ykpaiu Big 13 nun. 2017 p. N2 2136-VIII. URL: https://zakon.rada.gov.ua/
laws/show/2136-19.
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npas NIOAUHM NPU peanisauii BCix CBOIX MOBHOBaXKeHb. [1BaauATMPIYHNIA
[OCBif MPaKTUKN EAUHOTO OpraHy KOHCTUTYLINHOI lopucanKLiT YKpaiHm
CBiAUUTD, WO ANA o6rpyHTYBaHHA CBOIX MPaBO3aXxMCHMX NPaBOBKX NO3K-
uin KCY 3actocoBye komnsiekcHUU nioxio, TOBTO KpiM NPUHLMNIB Ta HOPM
KoHcTuTyuii YKpalHm Ta iHLWMX aKTiB HaLiOHanbHOMo 3aKOHOAAaBCTBa BUKO-
prcToBye noTeHuian KoHBeHUi, iHWnX Mi>)KHapOA4HO-NPaBOBMX JOFOBOPIB
y cdepi npaB NOAVHN, @ TaKOX pileHHs €CMJ.

Ha nouatky cBoro ¢pyHKuUioHyBaHHA KoHcTuTyuinHum Cyg YKpaiHu
BpaxoByBaB KoHBeHLUilo Ta NpakTuKy Cyay WNAXOM 3rafyBaHHA Ha3B pi-
weHb €CMNJ1 Ta nocmnaHHA Ha cTaTTi KoHBeHLUii, NoAeKyan AeMOHCTPYoUN
CcxoXicTb popmyntoBaHb NonoxeHb KoHBeHLii Ta KoHcTuTyuii (PieHHA
y Cnpasi Npo cMepTHY Kapy Big 1999 poky, PiweHHA y cnpaBi 3a 3BepHeH-
HAM xuTenis micTta *KosTi Boau Big 1997 poKy). CborofiHi oO4eBUAHNM € Te,
wo KoHctutyuinHum Cya YKpaiHyu akTUBHO Ta iIHTEHCUBHO BMKOPUCTOBYE
NnonoeHHA KoHBeHLUii Ta IpUHUMNK | BOKTPUHW, BUpobneHi ECMNIT npw tiy-
MaueHHi KoHBeHLUii (guB.: PiweHHs Big 1 yepBHA 2016 poKy Npo CcyaoBui
KOHTPOJIb 3a rocniTanisauielo Hefie3gaTHUX 0Cib Ao NcuxiaTPUUHOTO 3a-
Knagy, PiwweHHs Big 24 kBiTHA 2018 pOKyY WOA0 KOHCTUTYLIMHOCTI MONOXEHb
KpumiHanbHOro npouecyanbHOro Kogekcy YKpaiHu, 3rigHo 3 AKMM crigui
opraHiB [lep»aBHOI KpMMiHaNbHO-BUKOHABYOI Cly»0u YKpaiHu 34icHtio-
I0Tb AOCYZOBE PO3C/iAyBaHHSA 3104MHIB, BUMHEHUX Ha TepUTOPIi abo B Npu-
MiLteHHsx Cny»xou, fe MaeTbcA NPo NO3UTUBHI 000B'A3KM AepKaBu)®2.

OTXe, ocTaHHIMK pokamu KCY cTaB yacTile 3BepTaTncA 40 NPaBOBMX
no3uuin €CMNJ1y cBoix pilieHHAX, Lo, 6€3yMOBHO, € MO3UTVUBHO TeHEH-
uieto. Takmi nigxia 4O3BONAE BUKOPUCTOBYBATU NpakTuKy CTpacbyp3bKoro
CyQy He nuiwe Ana fOAATKOBOI aprymeHTaLil BMacHMX MpaBoBUX NO3ULin
KCY, BupobneHunx Ha nigctasi KoHCTUTYLT YKpaiHK, a 1 gna po3’'ACHeHHA
CMUCAY 1 3HAYEHHA KOHCTUTYLIMHNX MOJIOMXKEHb, @ TaKOX 3aKOHOZaBUMX
NPUNNCIB, KOHCTUTYLINHICTb AKMX NepeBipAeTbca®. OgHaK BU3HaHHA
KoHBeHLUiT AK gxepena npaga, WO Ma€ CTaTyC HMXKUMN 3a KOHCTUTYLIIO,
nos6asnae KoHctuTyuinHmin Cyn MOXnNMBOCTI NPOBOAUTU NepeBipKy
Ha BigNoOBiIgHICTb KOHBeEHLT.

52 Xpucrosar. 0. Mo3uTiBHi 30608'A3aHHA iepxaBu y chepi npas NOAUHN: CyyacHi BUKMMKIA: MoHorpadia. Xapkis: Mpa-
B0, 2018.

53 bau3bKy no3uuito Bucnosntoe C. Cepboria (au.: Cepborina C. BukopucTanHa npakTukm €Bponeiicbkoro cyay 3 npas
NIOAUHM AK NEpCeKTUBHMI HanpaM ONTUMI3aLii KOHCTUTYWiAHOTO CyounHCTBa. Bichuk Kocmumyyidinozo Cydy
Ykpaiku. 2005. N2 6. C. 41).
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KoHcTuTyuin YKpaiHu Ma€ HanBuLLy IOPUANYHY cuiy (YacTrHa 2 cTaT-
Ti 8 OcHOBHOrO 3aKoHy). Lle o3Hauag, Wo B MeXax HaLioHanbHOI NpaBo-
BOI cuctemn TnymaveHHA KCY BigNoBiAHMX KOHCTUTYLiIMHUX MONOXEHb,
y AKMX ifeTbCA NPO KOHCTUTYLIiMHI NpaBa Ta cBoboan, MaTmMe npioputeT
Haj BifNOBIgHMM TNyMauyeHHAM aHanoriyHMx npas i ceobop Esponei-
CbKMM CyAOM 3 npaB nmoguHu. OgHakK Le He CBifunTb Npo 3aCTOCYyBaHHA
UMMM Cygamun KapArHanbHO BiAMIHHUX NigXo[iB: No-nepLue, TIyMayeHHs
KCY, BignoBigHO [0 NpuHLMNY APYXHbOrO CTaBAEHHA 4O MiXKHapOLHOro
npaBga, Ma€ y3rof»KyBaTuncs 3 npakTrkoto CTpacbyp3bKkoro cygy, no-apyre,
npaktuka €CIMJ1 BCTaHOBNIOE MiHIManbHi €BPONENCbKi CTaHZAPTU, TOOTO
CTaHOAPTU 3aXMCTY KOHCTUTYLIMHMX NpaB Ta CBOOOS «a priori» He MOXYTb
6y TV HUKYMMU 3a €BpoNencbKi. Cnig nigkpecnnTy, Wo nepenik npas i cBO-
604, 3akpinneHuin y €KIJ, Ta ixHi rapaHTii, Ha BigMiHy Big npas i cBo60og,
IO MICTATbCA B EBPOMNENCbKMUX KOHCTUTYLIAX, Y TOMY UMCIi 1 YKPATHCBKIN,
€ MiHiIManbHUM*,

OueBungHO, WO NocNifoBHe BpaxyBaHHA KoHcTUTyLinHM Cyaom CTaH-
faptiB Pagm €sponu Ta npaktukn Cygy npw 34inCHeHHI KOHCTUTYLIMHOrO
CYL[OUMHCTBA, 30KpemMa Npu po3rnagi KOHCTUTYLINHWIA CKapr, [O3BONUTb
YHUKHYTU «KOHKYpeHUii» no3umuin KoHctutyuinHoro Cyay Ykpainm ta €CIJ1
Ta B NepCrneKkTUBi CNpUATUME NOCUIEHHIO HaLiOHaNbHOrO 3aXMUCTy Npas
NIOAVIHM BUMYLLEHUX MepeceneHLiB Ta iHWNX OCib, AKi nocTpaxaanu Big
KOHONIKTY.

54 llleuyk C.B. Y3rogxeHicTb npakTukin €Bponeiicbkoro cyay 3 npas ntoauHu 1a Konctuywiiinoro Cyay Ykpainu. BicHuk
KorecmumyyidiHozo Cydy Ykpainu. 2011. N4-5. €. 122.
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4. CypoBui 3aXuCT NpaB BHYTPIilLHbO NepemilleHnX
0ci6 B YKpaiHi: BpaxyBaHHA €BPONencbKnNx
Ta iHWNX Mi>KHapPOAHUX CTaHZapPTIB

6PONHNN KOHONIKT Ta BUMYLLEHe BHYTPILIHE NepeMilleHHA B YKpa-

THi 3yMOBUN HOBI HAABAXKNMBI BUKIMKMU, WO NOCTanu nepep Hawio-

HasIbHOO MPaBOBOIO CUCTEMOIO Ta BiGUNNCH Y HaUioHanbHi cypo-
Bill NpakTuui. Hag3suyanHo cknagHot npobnemoto ctana HeobXiaHICTb
BignoBiaHOT TpaHcopMaLii NpaBoBOro Nond, Tofi AK MiXXHapoAHi Nia-
XOAW [0 NoAibHMX NuTaHb B3arani He 6ynu Bigomi 3akoHogasLo. Hoso-
CTBOpEHi NpaBoBi HOpMK NoTpebyBany opraHiyHOro Ta NOriYHOro NoEx-
HaHHA i3 MAaCMBOM iHLUMX 3aKOHIB Ta Mif3aKOHHVUX HOPMATMBHO-MPaBOBUX
aKTiB.

He MoXHa 3 yneBHEHICTI0O KOHCTaTyBaTK, WO Take 3aBAaHHA 6yno
yCnilLHO BMpiLLeHe. Y To Yac ik BifnoBigb Ha ogHi npobnemu 6yno LWBmaKo
3HaMAEeHo, WOAO0 iHWKNX — YXKe BMPOLOBX LUECTM POKIB MOXKHa KOHCTaTy-
BaTX Mai>ke NOBHMI NPaBOBUI BaKyym. Ha npoTmBary LiboMy B MUTAHHAX
coujianbHoT cdhepn po3pobrieHa Ta 3 BUCOKOI MepPiognUHICTIO 3MIHIOETbCS
npaBoBa pPamKa, OfjHaK il HeopraHiyHe NOEAHAHHA 3 HAABHOI NPaBOBOIO
623010 BUKJIMKAE LLe BiNblue CnopiB Ta CynepeyHoCTeNn.

MNpoBeneHuin y pamkax [MpoekTy Pagn €sponu «BHyTpilHE nepemi-
LeHHsA B YKpaiHi: po3po6Ka TprBanvx piweHb» MOHITOPUHT HalioHaNbHOT
CYA0BOI NPaKTUKN NPOAEMOHCTPYBaB NeBHi TeHAEHLiTy pO3BUTKY CTaHAap-
TiB CY[OUYMHCTBA, AKi CTOCYIOTbCA 3aXMUCTY NPaB BHYTPILUHbO NepemileHnx
oci6. MNopiBHANBHUI aHani3 AOCNIAKEHHA CYAOBUX pilleHb y cnpaBax
wopo 3axucty npas nioguHn BrO y nepioa 3 2014 no cepepunHy 2017 poky
(nepwuti eman docnioxeHHs) Ta B nepiog 2017-2018 pokis (dpyauti eman
00CN1i0XeHHA) 3acBiaumB, WO BMpillaNibHe 3HaYEHHA ANA YAOCKOHANEHHSA
CcypoBoro 3axucty npas BINO y geakux Kateropisax cnpas Manu MixKHapoaHi
cTaHpapTn y chepi npas noanHW, 30Kkpema KoHBeHLifA Ta npakTuka Cygy.
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3a gaHnmu MoHitopuHry B nepiog 2014-2017 pokiB YKpaiHCbKi Cyam
y 16 % cnpaB 3aCTOCOBYBany NocunaHHA Ha npaktuky Cyay, a B npoLeci
NoLanblUOro JOCNIAKEHHS 6YNO BCTAHOBNEHO, WO Y 51% cnpas npoTarom
2017-2018 pokis € nocunaHHA Ha NpakTuky Cyay. AK i Ha nepwomy emani,
y Opyeiti pasi docnioxeHHsA Ui GakTv NigTBEPAXKYIOTHCA NPUKNagaMmM CNpas,
Konv 3BepHeHHs Ao npaktukm €CMNJ1 go3BonAno cygy BCTaHOBUTY HEBIAMo-
BiIHICTb BITYUM3HAHOrO 3aKOHOL,ABCTBA EBPONENCHKUM CTaHAapTaM 3axuCTy
npas noauHu BrNO 11 3acTocyBaTtu Taki CTaHAapTw; a y BUNagKkax Hefjo-
CTaTHbOI BU3HAY€HOCTi 3aKOHO4ABCTBA ab0 HAABHOCTI NEBHUX NPOTrajnH
Yy HbOMY BUPILLNTY CNpaBy BiANOBIAHO A0 TakMX cTaHAapTiB. Lle oueBngHo
CBiAYNTb NPO NOCAIAOBHE 3POCTaHHA PO EBPONENCbKMX CTaHAAPTIB 3a-
XNCTY NpaB NIOANHM B NPaBO3aCcTOCOBHIN NpakTuLi B YKpaiHi. Hanpuknag,
y AeAKNX KaTeropisax afMiHiCTpaTUBHMX Ta LUMBINbHUX CNPaB NpefcTaBeH-
HA BepxoBHuMm Cynom 3paskiB TNyMaveHHA 3aKOHOA,aBCTBa Ta 3aCTOCYBaHHSA
MiXKHapOAHMX CTaHAAPTIB CTBOPUNIO 6e3nocepenHiii NO3UTUBHUI edeKT
Ha 3axmcT npas BIO, y momy 4yucni 3a6e3ne4usio 3Ha4He CKOPOYeHHsA 4acy
p0o32/170y 8i0N0BIOHUX cnpas™.

Y uinomy Becb MacuB Cy[OBOI MPaKTUKN, AKa BUHMKNA Y 3B'A3KY 3i
36pONHUM KOHONIKTOM UM MA€ 10 HbOTO MeBHE ornocepeaKoBaHe BigHO-
LUEHHA, MOXHa YMOBHO PO3AINMTM Ha KiNbKa KaTeropin cnpas: NOB'A3aHi
i3 NeHCiHMM Ta couianbHUM 3abe3nevyeHHsAM; BCTAaHOBIEHHA (aKTiB, L0
MaloTb IOPUAMYHE 3HaYEHHSA; KOMMeHCaLlif 3a 3aBAaHy LWKoay, Hacamnepeq,
MaWHy LMBIfIbHOroO HacesnieHHs; TPyAoBi, NOAATKOBI Cropu.

BapTo 3a3HaunTy, WO B AEAKMX KaTeropiax cnpas cyfamu BupobneHo
ycTaneHy npakTuky. Hanpuknag, 3aBasaku BeniMuesHin KinbKocTi 3BepHeHb
[0 CyAy, Tak Camo AK i BHECEHHI0 BiANOBIiAHUX 3MiH fo LmBinbHoOro npo-
LecyanbHoro Kogekcy YkpaiHu y 2016 poui (Aki Takox 36epernncb y HOBIl
penakuii Kogekcy), nogibHo € NpakTuka Woho BCTaHOBNEHHA $aKTiB
HapopKeHHA abo cmepTi 0Cib Ha TMMUYacoBO OKynoBaHil Teputopii. Lli
KaTeropii cnpas po3rnafaloTbca Cyagamm B MaKCMManbHO KOPOTKI CTPOKH,
a BiANoOBIiAHI 3aABM (3a HAABHOCTI AOKa3iB) B aOCONIOTHIN GiNbLUIOCTI cnpas
nignsAraloTb 3al0BOJIEHHI0. binblue Toro, 3akoHoM YKpaiHu «Ipo ocobnu-
BOCTi leprKaBHOT MONITUKY i3 3ab6e3neueHHsA fepKaBHOro CyBepeHiTeTy

55 Jlue. Ginbly JoKNaaHo: Pe3ynbTatit MOHITOPUHTY HaLiOHaNbHOT CYA0BOI NPAKTUKY 3 MATaHb BHYTPILUHLOTO Nepemi-
LLeHHA: KiNbKiCHMil BUMIp Y nonepe/Hix pefaKLiax Lboro BUAAHHA. HayioHaneHa cydosa npakmuka 3 nUMaxs eHy-
MPilHB020 NepemilieHHs: 3acmocysaHHs cmandapmie Padu €sponu. C. 285-290. URL: https://rm.coe.int/national-
court-practice-on-idps/168094fd77.
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YKpaiHu Ha TMMYaCcoBO OKYNoBaHWX Teputopiax y [loHeubki Ta JlyraHcbKin
obnactax» nepenbaveHo, Wo Oyab-AKUN akT, BUAAHUN fe-PpaKkTo BNagoto
Ha OKYNOBaHWX TePUTOPIAX, € HEQINCHUM i He CTBOPIOE XOAHUX NPaBO-
BMX HACNiKiB, KPiM JOKYMEHTIB, L0 NigTBEPAXYIOTb GAKT HAPOAKEHHA
abo cmepTi 0CO6U Ha TUMYACOBO OKYMOBaHUX TepuTopiAx y [loHeLbKili Ta
JlyraHcbKin obnactax, AKi foaaloTbCA BiAMOBIAHO 40 3as8BY MPO AePKaBHY
peecTpaLlito HapOoLXKeHHA 0COOM Ta 3asBU MPO AePKABHY peeCTpaLlito cmep-
Ti 0CO6U, @ OTKEe, MOXKHA OYiKyBaTV Ha PO3POOBIEHHA OKPEMOTO MOPALKY
BCTAHOBJIEHHA TakMX GpaKTiB y NO3aCcy[oOBOMY NMOPALKY.

TakoX MOXKHa HaBeCTV NpuUKag 3MeHLWeHHA KiflbKOCTi Cy[0BUX CrO-
piB y 3B'A3KY 3i 3MiHamK B 3akoHoAaBCTBI. Hanpuknag, y 2016-2017 pokax
3HayHa KifIbKiCTb CyOBUX CNOPIB CTOCYBanacb NUTaHb afpPecHOi 4ONOMOry
BHYTPILLIHBO NepeMiLLeHUM 0Ccobam AN MOKPUTTA BUTPAT Ha MPOXKMBAHHS,
y TOMY UNCIli Ha ONNaTy *KUTII0BO-KOMYHaNbHMX NOCAYT, OAHAK MicNA Bigno-
BiIHVX 3MiH [0 MopAZKY, 3aTBepAKeHOro noctaHoBot KabiHeTy MiHicTpis
YkpaiHu N2 505, cnipHi nonoxeHHs 6yno ckacoBaHo. LLlo xapakTepHo, fo 3a-
TBEPLKEHHA LMX 3MiH cygamu yxe 6yno BupobneHo malke OgHOCTalNHNI
nigxig Ao BUPILLEHHA TaknUX CNOpiB. 3 OrNAAY Ha 3a3HayeHe aHanisyBaTtn
Cy[oBY NPaKTUKY OO BKa3aHVIX BULLE NUTaHb He BGa4aeTbCA HEOOXiAHVIM.

Ha ueit MoMeHT HalnbinbLL akTyanbHUMU MUTAaHHAMM B CyAOBI NPaKTHL
3aNMLWATbCA NMUTaHHA B coLianbHil chepi, cnopu, NoB'A3aHi i3 Bigwkoay-
BaHHAM 3aBAaHOI LUKOAW, @ TAKOXK 3aXUCT rPOMagAHCbKMX npas. [1pu ubomy
BapTO 3a3HauuTy, LLO B LiMX KaTeropiax crpas CyAamm nepeBakHo BUPOO-
NEeHO KinbKa niaxodis, AKi HanyvacTiwe € NPOTUNEXHUMU.

Lle BUCHOBOK NiATBEPAXKYE KPUTUYHMI aHasi3 OKPEeMUX CripaB MeBHUX
KaTeropi, iKi MakcmManbHo BiobparkatoTb Pi3Hi Nigxoam 3 0AHOrO 1 TOro
CamMoro NUTaHHA Ta IX aprymeHTauito.

4.1. AHani3 cygoBOi NPaKTUKK 3 MMTaHb NEHCINHOro
3abe3neyeHHs BHYTPILLIHbO NepeMileHnx ocib

MutaHHA couianbHOro 3abesneyeHHA HaceneHHA CbOroAHiI 3anuLua-
I0TbCA OAHMMM i3 HAMGINbLL akTyaNbHKX Y CycninbCTai. binbL Toro, came us
KaTeropisa cnpaB CTaHOBUTb 3HAaYHy YaCTUHY CYAOBOI NPaKTUKN B LiiloMy
no YkpaiHi. OfHaK came CTOCOBHO BHYTPILUHbO NepeMilleHunx ocib Ta ocio,
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AKi 3aNVLWKANCb NPOXMBATW Ha TUMYaCOBO OKYMOBaHIl TepuTOpii, NpaBoBe
BperynoBaHHA € HaNbiNbLl HEOAHO3HAYHMM Y 3aCTOCYBaHHI.

30Kpema, nuiue BGinbLue Hix Yepes NiBPOKY NicnA oronoweHHA AHTY-
TepopucTuyHoi onepadii (ATO) Ha Cxogi YKpaiHu 6ynun po3pobsieHi Ta
3aTBepArKeHi NepLUi HOPMaTUBHO-MPABOBI aKTy, WO ByNK NOKNMKaHi Bpe-
rynioBaTii NpaBoBe CTAHOBULLE BHYTPILWHbO NEPEMiLLEeHNX OCib, a TaKoX
BVI3HAYUTUCb LLIOAO B3AEMOBIAHOCKH Aiep>KaBy i FPOMaAH, AKI 3aMLLNANCL
NPOXKNBATW Ha HEMIJKOHTPOJbHI TePUTOPIi UM B 30HI aKTUBHUX BONOBKX
Lin. Tak, y )oBTHi-nuctonagi 2014 poky BepxosHoto Pagoto YkpaiHu 6yno
NPUNHATO 3aKoH YKpaiHu «[po 3abe3neyeHHsA NpaBs i cBo6of BHYTPILLHbO
nepemilieHmx oci6» (Big 20 xoBTHA 2014 poky N2 1706), a KabiHeTom Mi-
HicTpiB YKpaiHu — noctaHoBu: «[eAki nuTaHHA GiHaHCyBaHHA OloaXeTHMX
YCTaHOB, 3[iNCHEHHA couianbHUX BUMNIAT HaceNIeHHIO Ta HagaHHA diHaH-
COBOI MiATPUMKM OKpeMMM MigNPUEMCTBAM i opraHisauiam [JoHeubKoi
Ta JlyraHcbKoi obnacTtei, a TakoXK iHLIMX NaTeXiB 3 paxyHKiB, BigKpUTUX
B opraHax KasHauerctBa» Big 7 nuctonaga 2014 poky N2 595, «[po obnik
BHYTPILUHbO NepeMiLleHrx ocib» Big 1 oBTHA 2014 poky N2 509, «[po 34ii-
CHeHHSA coLianbHMX BMMNIAT BHYTPILLIHBO NepeMilleHUM ocobamy Bif 5 nuc-
Tonafa 2014 poky N2637.

YpaxoByioun BiKOBUI Ta COLiaNibHNI CKNaj HaceneHHs perioHy, aid
BKa3aHMX HOPMATUBHUX aKTiB HanbinbLie Bigobpasmnach Ha ypasnmeux ta
couianbHO He3axMLEeHNX BepCTBaxX HacesleHHA — MeHCioHepax Ta OTpUMy-
Bayax couia/bHUX BMMNNAT, AK-OT: iHBanNigw, 4itm, ocobu, wo nepebysaioTb
y BignycTui no gornAagy 3a AUTMHOLO, TOLWO.

KntouoBy posb y LiboMy npodeci Bigirpana noctaHosa KabiHety Mi-
HicTpiB YKkpaiHu «[leaki nuTaHHA ¢piHaHCYBaHHA GI0AXETHNX YCTaHOB,
30iICHEHHSA coLianbHMX BUMIAT HAaCeSIeHHI0 Ta HagaHHA GpiHaHCOBOI Mia-
TPUMKKN OKpeMnM NignpueMcTBam i opraHisauiam JoHeubKoi Ta Jlyran-
CbKoi 0bnacTer, a TakoX iHLLNX MAATeXiB 3 paxyHKiB, BIAKPUTNX B OpraHax
KasHauencTsa» Big 7 nuctonaga 2014 poky N2 595, Hopmu AKOI, 30Kpema,
nepepbayany NPUNMHEHHA BMUNAT Ha HEMIAKOHTPONbHUX YpAay TepuTo-
piAx, BifHOBNEHHA Takmx BUNAaT nicna GakTMUYHO JeoKynawii Ta BCTaHOB-
NIOBaNN MOXKMBICTb OTPUMAHHA MEHCINHMX | colianbHMX BUMAAT y pasi
nepemileHHA. Y LlbOMYy KOHTEKCTi BapTO BKa3aTy, WO OKPeMi NONOXeH-
HA, 30KpeMa NyHKT 2 TumyacoBoro nopaaKy ¢diHaHCyBaHHA BLOOXETHUX
YCTaHOB, 3[iNCHEHHA couianbHUX BUMNIAT HaceNleHHIo Ta HagaHHA QiHaH-
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COBOI MiATPUMKN OKpeMMM MigNPUEMCTBaAM i opraHisauiam JJoHelbKoi Ta
JlyraHcbKoi obnacTeil, 3aTBepPAKEHOTO LiiE0 MOCTaHOBOLO, 6yNY BU3HaHI
HE3aKOHHUMM | HEYMHHUMMW 3 MOMEHTY NPUNHATTA pilleHHA OKPYXHOro
aAMiHicTpaTMBHOrO cyay Micta Knesa®®, Lo 3anuieHe 6e3 3miH KniBcbkum
anenAuinH1M aaMiHICTPaTUBHMM CyaoM™ .

MpoTe ue pilweHHA cyay 6yno BukoHaHe KabiHeTom MiHicTpiB cyTo
TEXHIYHO — 3aTBepPAKEHO HOBY pefaKLito OCMOPIOBAHOIO MOIOXKEHHA
6e3 3miHu cyTi, 6inblue Toro, Mmae 6e3 3MiHM 3MiCTY HOPMU B Liinlomy*S,

Heo6xigHO 3a3HaunTK, WO YCTAHOBIEHI BUMOTY WOJO JOCTYMY OCib,
KOTpi 6y 3apeecTpoBaHi OTpYMyBaYaMm NeHCIMHUX BUMAT Ha HUHI TUM-
YaCcoBO OKYMOBaHUX TepUTOPiAx, 4o 2016 poKy manu wauawe GopmanbHUN
XapakTep (NpvHaiMHi BOHM Bynn AOCTaTHbO JOCTYNHUMM ANA MOBITbHUX
0cCi6), a OTXKe, CyOBi CMOPU LWOAO BUNIAT Manu NOOANHOKUNI XapaKTep.

MpoTe 3aTBepAXKeHHSA NocTaHoBo KabiHeTy MiHicTpis YkpaiHu «eski
NUTaHHA 30iNCHEHHA COLialbHUX BUMMAT BHYTPILHBbO NepeMilLeHNM 0CO-
6am» Bif 8 uepBHs 2016 poky N2 365 MNMopaaKy npu3HaYeHHs (BigHOBEHHS)
couianbHVX BANNAT BHYTPILWHbO NepemiieHnM ocobam Ta Mopaaky 34in-
CHEHHA KOHTPOJIO 33 NPOBeAEeHHAM COLliafIbHUX BUMNJIAT BHYTPILLIHbO nepe-
MilleHUM ocobam 3a MicueMm iX GakTUYHOro NPoXKUBaHHA/NepebyBaHHA,
AKUMN nepenbayanock psag obmexeHb ansa BMO - otTprmyBayiB neHCinHNX
Ta couianbHUX BUMAAT, CMPUYUHUAN CUTYaLLi0 MaCOBUX MPUMMHEHb BUMNNAT,
a BiAMNOBIAHO 3pOCTaloyy KinbKiCTb MO30BIB WOAO BM3HAHHA Ail TepUTo-
pianbHKx opraHis lNeHciliHoro doHAy YKpaiHum Ta ynpasniHb colianbHOro
3aXMCTY HaceNIeHHA HE3aKOHHNMN.

Mepw 3a Bce HEOOXiAHO 3a3HAYNTH, WO PSAJ HOPM, BCTAHOBNIEHUX LI
NMOCTaHOBOIO Ta NOCTaHOBOW KabiHeTy MiHicTpis N2637, BU3HaHO HEUMH-
HUMKN OKPY>XHM aMiHiCTPaTUBHMM CY[,OM MicTa Kuesa (nyHKTn 7, 8,9, 13

56 URL: http://reyestr.court.gov.ua/Review/42748919 http://reyestr.court.gov.ua/Review/43096739.

57 URL: http://reyestr.court.gov.ua/Review/44314460.

58 Y Hacenenwx nyHkTax [loHeLbKoi Ta JlyraHcbKoi obnacteil, Ha TepuTopii AKNX OpraHu AepKaBHoi BNaJu TUMUacoBO

He 3gilicHI0l0Tb a60 3AilCHIONTL He B NOBHOMY 06¢A3i CBOT NOBHOBaXeHHA (Fani — TUMYACOBO HEKOHTPONbOBAHA
TepuTopia), BUAATKM 3 JiepXaBHoro 6iofxety, blofxerty MeHciiiHoro doHay Ykpaiku Ta GropkeTiB iHWMX GOHAIB
3aranbHo060B'A3K0BOr0 JePXXaBHOr0 COLiaNbHOrO CTPaXyBaHHA 3ACHIOIOTLCA LU NICNA NOBEPHEHHA 3rafaHoi
TepuTopii N KOHTPONb OPraHiB AepkaBHoi BNaaw. (Pedaxuis 32idHo 3 [locmarosoro KM N 595 gid 07.11.2014.)
Y HaceneHux nyHkTax JloHeubKoi Ta JlyraHcokoi onacteid, Ha Teputopii AKUX OpraHu JiepaBHoi BNaau TUMYacoBo
He 37iliCHI0NTb (BOT NOBHOBaXEHHA (Aani — TUMYAC0BO HEKOHTPONbOBAHa TepUTOPIA), BIAATKA 3 iepXKaBHOrO bio-
axery, biomxery MewciitHoro GoHay Ykpaiky Ta blofKeTiB iHLLIMX GOHAIB 3aranbHO060B'A3KOBOr0 iepKaBHOIO COLji-
anbHOro CTPaxyBaHHA 3iMCHIOIOTHCA NALLE NICNA NOBEPHEHHA 3rafaHoi TepuUTOPii NiAl KOHTPONb OpraHiB AepaBHoi
Bnagu. (A63ay nepwuii nyHkmy 2 i3 3MiHamu, 8HeceHuMU 32i0Ho 3 lTocmarosoro KM N° 239 8i0 08.04.2015.)
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MopAaky npmM3HayeHHA (BifHOBNEHHA) couianbHUX BUMIAT BHYTPILIHbO
nepemileHm ocobam Ta MNopagoK 34iNCHEHHS KOHTPOJSIIO 3a MPOBEAEHHAM
couianbHMX BUMMAT BHYTPILLHBO NepemilleHM ocobam 3a micuem ix pak-
TUYHOTO NPOXKMBaHHA/NepebyBaHHA, 3aTBEPAKEHI NOCTaHOBO KabiHeTy
MiHicTpiB YkpaiHu Big 8 yuepBHs 2016 poky N2 365 Ta ab3au, 10 nyHKTY 1
noctaHoBu KabiHeTy MiHicTpiB YKkpaiHu «[po 3ailncHeHHA coLianbHUX
BMMNJIAT BHYTPILWHbO NepemilieHnm ocobam» Big 5 nuctonaga 2014 poky
N2 637)%. BKazaHe pilleHHs 3anuieHe 6e3 3MiH KMIBCbKMM anensauinHnm
apgmiHicTpaTuBHUM cygom®; BepxosHum Cyaom KacauiiHa ckapra KabiHeTty
MiHicTpiB YKpaiHu Tako 3anuiueHa 6e3 3a40BOJIeHHSA®'.

HaTomicTb Wwe 8o BMHEeCeHHA BKa3aHOro BuLLe pileHHA BepxoBHum
Cynom 3a nogaHHAM cygai [JoHeubKoro OKpy»KHOro aAMiHiCTPaTUBHOrO
cyny 6yno po3rnAHyTO Ta yXBaneHo pilleHHsA B 3pa3KoBili cnpasi npo npu-
NWHEHHA BUMNATV NeHCii BHYTPILLHbO NepemillieHili 0coobi.

3pas3koea cnpasa
npo npunNUHeHHs 8UNJIAMU NeHcii BHyMpiwHbo nepemiujeHili 0cobi

O6cmaeuHu cnpasu

lMo3usay y cnpasi € 2pomMadAaHKOK0 YKpaiHU, NeHCIOHepKot 3a 8iKOM,
B8HYyMPpIiWHbLO nepemiwyeHor 0coborw. 3 MOMeHmy nepemiujeHHsA 3 Henio-
KoHmMposbHoi mepumopii lo3usay nepebysasna Ha 0biky 8 baxmymcoko-
My 06’eOHaHomy ynpasniHHi leHciliHoeo ¢poHOy YkpaiHu [JoHeubKoi 06-
Jlacmi ma ompumygasna neHcito 3a 8ikom 8i0nosioHo 00 3akoHy YKpaiHu
«lpo 3a2a716H00608’°A3K08€ 0epkasHe NeHciliHe CMpPaxysaHHA» Ha Niocmasi
e/1eKmpOHHOI neHciliHoi cnpasu, aka Hadiltwia 3 ynpasniHHA leHciliHo2o
¢hoHOy Ykpairu 8 Kuiscbkomy patioHi micma JJoHeybka.

3 k8imHa 2017 poky baxmymceke 06’edHaHe ynpaeniHHaA leHciliHo2o
¢oHOy YkpaiHu JoHeybkoi obnacmi sunnamy nercit OCObA_6 de facto npu-
nuHuo. [IpUYUHO NPUNUHEHHA 8UNAAMU NeHCii 6Y/10 8KA3AHO: «y 38’A3KY 3
nposedeHHAM sepucpikauiiza cnuckamu CbY3 01 keimHsa 2017 poky sunnamy
neHcil 3a neHcCiliHo cNpasoto NpU3ynuHeHo 00 3’ACY8AHHA». TAKOX UUM
ynpasniHHam lMeHciliHo2o ¢poHOy YKkpaiHu 6ys10 8UOAHO pO3NOPAOXKEHHA 8i0
24 6epesHa 2017 poky «[Tpo npunuHeHHA 8UNAAMU NeHCil 00 3’ACYB8AHHA.

59  URL: http://reyestr.court.gov.ua/Review/67481245.
60  URL: http://reyestr.court.gov.ua/Review/75172804.
61  URL: http://reyestr.court.gov.ua/Review/78808062.
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Beaxxatouu HenpasomipHumu 0ii Bionogioa4ya w000 npunuHeHHA
301 keimHa 2017 poKy suniiamu npu3Ha4eHoi nexcii, [lozusay yepes ceozo
npedcmasHuKa 38epHysiaca 00 cyoy 3 aOMiHiCmMpamueHUM NO3080M.

3 NOBHUM MEKCMOM pPiuleHHA MOXHA 03HAUOMUMUCH 30 HOMEepOM:
cnpasa N2 805/402/18, nposadeHHA N2 [13/9901/20/18%.

HouinbHicTb po3rnagy uiei cnpasu Ak 3pa3koBoi BepxosHuii Cyg mo-
TUBYBAB TVM, O CTAHOM Ha MOMEHT HaJXO[KEeHHA NofaHHA [JoHeLbKoro
OKPYXHOr0 aAMiHICTPaTUBHOIO Cyfy NPO pO3rnag BKa3aHoi CnpaBu Ak
3pa3KoBOI B LUbOMY CYAi Ha po3rnaai nepebysano 226 TMNOBUX CrpaB
Npo BU3HAHHA HENMPABOMIPHUMM [1il Ta 3000B'A3aHHA BUNHUTY MEBHI
Oil BignoBigHMMYK TepuTopiafibHUMKN yNpaBRiHHAMN MeHCinHoro GpoHay
YKpaiHu.

BepxosHum Cyaom y 3pa3KoBili cripasi Oyno BU3HaYeHO O3HaKM Tu-
NMoBUX crpaB, 06CTaBMHM 3Pa3KOBOI CNpaBK, AKi 06YMOBIOTb TUNOBE
3aCTOCyBaHHA HOPM MaTepiasibHOro NpaBsa, Ta 06CTaBUHM, AIKi BUKJIOYAKOTb
TUMNOBE 3aCTOCYBaHHA HOPM MaTepiasbHOro npasa Ta NOPAJOK 3acToCy-
BaHHA TaKMX HOPM.

3o0kpema, BepxosHun Cya BM3HaUMB TaKi O3HaKM TMNOBKX CNpaBs
NPO NPUMWHEHHA BUMMATU NEHCIT BHYTPILUHbO NepemilleHnm ocobam:

1) mo3mBau y Uil KaTeropii cnpas € NeHCioHep, AKOMY/AKin Npu3Ha-
YeHO MeHcito 3rigHo i3 3akoHom N2 1058-1V Ta AKui/aKa € BHYTPILLHbO
nepemilleHoto 0coboto;

2) Bigrnosigauem € TepuTopianbHUIA opraH MeHcinHoro poHay YKpaiHu,
Ha NeHciHOMY 061Ky AKOro nepebyBa€e No3nBay;

3) cnip BUHWK 3 aHaNOri4yHUX NigCTaB Yy BiGHOCKHAX, WO pPerynioTbca
O[HVIMM HOpMaMu NpaBa (y 3B'A3KY 3 NPUMNMHEHHAM TepUTOpPiaIbHAMM
opraHamu lNeHciiHoro ¢oHAy YKpaiHm BUNnaTu neHcii BHyTPiWHbO
nepemiweHnm ocobam 3 NiAcTaB, AKi He nepegbaveHi nyHkTamu 1, 3-5
yacTuHu 1 cTaTTi 49 3akoHy N2 1058-1V);

4) no3mBauyi 3aABWUAM aHaNOriYHi NO30BHI BMMOrM (No-pi3HOMY BU-
CNOBJEHiI, ane ofHaKoBI MO CyTi: BU3HATU HernpaBoMipHUMM Ail WwWoao
NPUNWHEHHs BUMNATK NeHCii Ta 3060B’'A3aTy BignoBigaya BigHOBUTY
BMNNATY MeHcil).

62 URL: http://reyestr.court.gov.ua/Review/73869341.
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Y pilleHHi BU3HaueHo Tako»K 06CTaBMHYM 3pa3KkoBOi CnpaBsu, AKi 06y-
MOBJIIOIOTb TUMOBE 3aCTOCYBaHHA HOPM MaTepiasibHOro NpaBa, 30KPema,
BMCHOBKM BepxosHoro Cyay B Uil 3pa3KoBil cripasi NignaraloTb 3acTocy-
BaHHIO B aAMIHICTPATUBHMUX CNpaBax, B AKX NO3MBaY:

1) € rpomagsaHMHOM YKpaiHu;

2) Mae cTaTyC BHYTPILUHbO NepemilleHOoT 0cobu, WO NiaTBEPOKYETbCA
[OBIAKOIO OPraHiB COLianbHOro 3aXMCTy HaCeNIeHHA NPO B3ATTA ii Ha 06-
NiK AK BHYTPILLUHbO NepemiLieHoi ocobu;

3) € neHcCioHepoM Ta OTPUMYE MEHCIto, NPU3HaYeHy i BiANOBIAHO
[0 3akoHy N2 1058-1V;

4) NOHOBNEHHSA BUMATLN NeHCiT noTpebye 34iCHEHHA [OAATKOBYX Lill
nosusayem;

5) BignoBigau npaBo No3vBayva Ha OTPUMAHHSA NMEHCIT He 3anepeuyye.

Takox BepxoBHuM CyioM BM3HauYeHO 06CTaBUHW, AKi BUKOYAOTb TU-
NnoBe 3aCTOCYBaHHA HOPM MaTepiasibHOro Npasa Ta MOPALOK 3aCTOCYBaHHSA
TaKMX HOPM, 30Kpema, BUCHOBKM BepxosHoro Cyay B Ll 3pa3KoBil cnpasi
He NianAraloTb 3aCTOCYBaHHIO B aAMiHICTPATUBHUX CrIpaBax LWOO 3BepHeH-
HA NEeHCIOHepIB, AKMM NPU3HAYE€HO MeHCIto 3rigHo i3 3akoHoM N2 1058-IV
Ta AKi € BHYTPILLHbO NepemilieHMMn ocobamu, AKLLO HapaxyBaHHA Ta BU-
nnaTy Takol NeHCil IM MPUNMHEHO 3a PilleHHAM TePUTOPIaIbHUX OPraHiB
MeHciliHoro poHay YKpaiHu 3 nigcTas, AKi nepenbayeHi nyHkTamu 1, 3-5
yactuHm 1 cTaTTi 49 3akoHy N2 1058-1V B pepakuii Ha feHb NPUNHATTA
LbOro pilLeHHS.

BapTo 3a3Hauunty, wo BepxosHum Cygom y xofi BcebiuHoro posrnagy
CNpaBu 34iNCHEHO aHani3 HaLioHaIbHOrO 3aKOHOA4ABCTBA, MiXKHAPOZ4HOIO
npasa 3 NPaBs NOANHN Ta NPAKTUKN €BPONENCbKOro Cyay 3 Npas NoANHN,
a TaKOX MIP>KHapOZAHMX peKOMeHAALiMHNX aKTiB CTOCOBHO BHYTPILUHbOrO
nepemilleHHs.

Tak, nocunatoumncb Ha KepiBHI NPUHLMAW 3 NUTAaHHA NepeMilleHHA
0ci6 BcepepuHi KpaiHu (nokymeHT OOH E/CN. 4/1998/53/Add. 2 (1998)%),
peKoMeHAAUINHI NOJTOXKEHHS AKMX 3HAYHOI MipOIo Bifo6pakeHi B 3aKOHi
YKpaiHu «[po npasa Ta cBo60AM BHYTPILLIHBO NepeMiLLieHUX OCib», Bepxos-
Hun Cyg nepL 3a BCe BKA3yeE Ha Te, WO «CrelianbHWi CTaTyC BHYTPILLHbO
nepemilieHoi 0cobu He 36iraeTbcA Ta He MOXKe NigMIHATY cob0oto KopaeH

63 URL: https://www.ohchr.org/Documents/Issues/IDPersons/GPUkrainian.pdf.
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i3 3aKkpinneHnx y KoHctutyuii YKpaiHy KOHCTUTYLINHO-NPaBOBKX CTaTyCiB
0CobU Ta He € OKPEMUM KOHCTUTYLiIHO-NPaBOBKM CTaTyCOM 0CO6U» (MYHKT
50), a Tako», WO «CTATyC BHYTPILIHbO NepeMilieHoi ocobu Hagae ocobi
cneujianbHi, foaaTkoBi NpaBa (abo «iHLWi NpaBa», AK Lie 3a3HaYeHo y CTaTTi 9
3akoHy N2 1706-VII), He 3By>Kytoun, MiX TM, OOCAT KOHCTUTYLIHNX NPaB Ta
cB0O60 0OV Ta CTBOPIOYUM [OAATKOBI FrapaHTii ix peanizauii» (MyHKT 51).

Lo He meHwWw BaxnuBo, y piweHHi Cyq aHanisye YMHHY HOPMATHBHO-
npaBoBy 6a3y y cdepi, WO perynoe NUTaHHA colianbHOro 3abe3neyeHHsn
BHYTPILLIHbO NepeMileHnx ocib, Aka 30e6inbluoro cknagaeTbca i3 akTiB
KabiHeTy MiHicTpiB YkpaiHu (noctaHoBm N2637, N2 509, N2 365), Ta pobuTb
BVMICHOBOK LLOA0 B3aEMO3B'A3KY MiX 3aCTOCYBaHHAM TaKUX HOPMaTUBHUX
aKTiB Ta 06CAroM BifMNoBigHMX CYAOBUX CNOPIiB: «YNHHUIA MeXaHi3M BU-
NnaTv NeHCin, AKM NOEAHYE MPaBO Ha MEHCIi0 3 peecTpaLli€lo NeHcioHepa
AK BHYTPIiWHbO NepemileHoi 0cobu, Npr3BiB 4O YMCNEHHNX 3BEPHEHD
[0 cyny 3 afMiHICTPaTUBHMMM NO30BaMu NPO BU3HAHHA HEMPABOMIPHUMM
[iln Ta 3000B'13aHHA BUMHUTY NEBHI Ail BigNOBIAHUMMN TepuUTOpiabHUMMN
ynpasniHHAMY MNeHcinHoro doHay YKpaiHu» (MyHKT 64).

AHani3sytour 3aKoHo4aBCTBO Y cdepi MpaBOBIAHOCHH, LLOJO AKUX BUHUK
cnip, BepxosHuin Cy HaronoLye Ha 3acafHNYMX NOSIOXKEHHAX, 30Kpema:

1) npyHUMNK, 3acagn i mexaHiamu GyHKLiIOHYBaHHA CUCTEMU 3a-
rafnbHOO60B'A3KOBOIO f1ePXXaBHOIO NEHCINHOroO CTpaxyBaHHA, Npu-
3HaUeHHs, NepepaxyHKy i BUMaTh NeHCil, HaAaHHA coLialbHUX NOCyr
3 KowTiB MNeHciliHoro doHAy, Wwo GopmyoTbCA 3a paxyHOK CTPaxoBuMX
BHECKIB po60oTofaBLiB, OIOAMKETHNX Ta iHLLMX APKEPEes, BU3HAUYaTbCA
3akoHom N2 1058-1V;

2) yactuHoto 3 cTatTi 4 3akoHy N2 1058-1V BU3HaueHo CKnagoBi 3aKOHO-
[aBCTBa NPO MeHciliHe 3ab6e3neyeHHs B YKpaiHi, BUKNIOYHO 3aKOHaMM
Mpo neHciliHe 3a6e3nevYeHHs BU3HAYaoTbCA, 30KPEMa, yMOBU, HOPMU Ta
NopsAAOK NEHCINHOro 3abe3neyeHHs; opraHisaLis Ta NopaaoK 34iNcHeH-
HA ynpaBniHHA B CUCTEMI NEHCINHOrO 3abe3neyeHHs;

3) ypaxoBytoun Te, WO, BIiANOBIAHO A0 YaCTUHMN 3 CTaTTi 4 3aKOHY
N2 1058-1V ymoBu, HOpMY Ta MOPALOK NEHCIMHOro 3abe3neyeHHs BuY-
3HaAYaTbCA BUKITIOYHO 3aKOHAMU MPO NeHCiliHe 3abe3neyeHHs, NUTaH-
HA LWOAO NPUNUHEHHA NEeHCIMHMX BUNNAT (AKi € CKNagoBOK NOPALAKY
NeHCinHOro 3abe3neyeHHs) He MOXKYTb PerynoBaTCA Nif3akoHHUMY
aKTamu.
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OuiHtotoun gii ynpasniHHa MNeHcitHoro doHAay YKpaiHu Wwopo npunu-
HEeHHA BUNaTU NeHcii no3ueavy, BepxosHui Cya nOCMNAETbCA Ha HOPMU
yactuHm 1 cTaTTi 49 3aKoHy YkpaiHu «[1po 3aranbHO060B'A3KOBE fepKaBHe
NeHciHe CTpaxyBaHHA» (Mepenik NiacTaB NPUNUHEHHA BUNAaTN NeHCil,
BM3HauyeHn yactuHoto 1 cTatTi 49 3akoHy N2 1058-1V, € BuuepnHum Ta ne-
penbavyae MOXIMBICTb NPUMNMHEHHA BUMAATW NEHCIT 3 iHWNX NigcTaB vwe
y BUnagkax, nepefbayeHx 3aKOHOM), a TaKOXK Ha pilleHHA KOHCTUTYUiNHO-
ro Cyny YkpaiHu Big 7 x0BTHA 2009 poky N2 25-pn/2009 Ta piweHHA €Bpo-
NercbKoro cyfly 3 npaB NoavHN y cnpasi «Miukyp npotu YkpaiHuy (Pichkur v.
Ukraine) wozo 3actocoBaHOro HMK Nigxogy, 3rifHo 3 AKMM NPaBo Ha NeH-
cito Ta’il ogeprkaHHA He Moxe By TV MOB'A3aHe 3 MiCLLeM MPOXKUBAHHA TIOAUHN.

3okpema, Cyn HaBoguTb nosuuito KoHctutyuinHoro Cyny YkpaiHu:
«Brxogaum i3 npaBoBOi, coLianbHOI NPUPOAK NEHCIN NPaBO rPOMagAHNHA
Ha ofepaHHA NPU3HaYeHoI NOMyY MeHCIii He MOXe MOB’A3yBaTKCA 3 TaKO
YMOBOIO, AIK MOCTiMIHE NPOXUBaHHA B YKpalHi; Aep»aBa BignoBigHO 4O KOH-
CTUTYLIHMX NPUHLMMIB 3060B'A3aHa rapaHTyBaTU Lie MPaBO He3anexHo
Bifl TOro, e NPOXKMBa€E 0Cco0a, AKi Npu3HaYeHa neHcisa, B YKpaiHi um 3a ii
MeXKaMuy» Ta EBPONeNCbKOro cyay 3 npas NtoaunHu: «[paBo Ha OTPUMaHHA
MEeHCil, AKe CTano 3anexHNM Bif MiCLA NPOXUBAHHA 3aABHMKA, CBIQUNTD
NpPOo Pi3HMLIO Y NOBOAXKEHHI, IKa nopylysana ctatTio 14 KoHBeHUily no-
€HaHHi 3i cTaTTeto 1 [epLioro npoToKony».

Y 3B'A3KY 3 UM BepxoBHUin Cyn pobuTb TaKUii BUCHOBOK: «Y pilIeHHSAX
KoHctutyuinHoro Cyay YKkpaiHu Ta EBpOnencbKoro cygy 3 npas NoanHN
3aCTOCOBAHO MigxiA, 3rigHO 3 AKMM NPaBO Ha MeHCito Ta 1l ogepKaHHA
He MoxXe 6yTK NoB’A3aHe 3 MiCLleM MPOXMBAHHA NIOAMHW. Taknin Nigxig
MOXHa NOLUNPUTN He TiNbKMN Ha FPOMAAAH, WO BUiXanu Ha NOCTiNHe Micue
NPOXMBaHHA A0 IHWNX AepXaB, a  Ha BHYTPILUHbO NepeMmiLleHnX ocCi6, AKi
MatoTb NOCTINHE MiCLie NPOXMBAHHA Ha HENIAKOHTPONbHIN YpAagy YKpaiHu
TepuTopii. Y KOHTEKCTi CnpaBwu, WO PO3rAfAETLCA, MPaBOBMUI 3B'A30K MiXK
[eprKaBoto i NI0AMHOL, KM Nepeabayvae B3aeMHI NpaBa Ta 000B'A3KM, Nig-
TBEepPLAXKY€eTbCA PpakToOM HabyTTA rpomagaHcTBa. CBo6oa NepecyBaHHA Ta
BiNbHUI BMGIp MiCLLA NPOXMBAHHA rapaHTyeTbcA cTaTTeto 33 KoHCTUTyuil
YKpaiHu KOXXHOMY, XTO Ha 3aKOHHUX MifcTaBax nepebyBa€ Ha TepuTopii
YKpainu» (NyHKT 70).

3a10BONbHAYM NO30B, 30KPEMA, BU3HAIOUM MPOTUMPABHNM PilleHHSA
TepuTopianbHOro ynpasniHHA MNeHcinHoro ¢oHAy YKpaiHu npo npunu-
HeHHA neHcii Ta 3060B'A3ytoun BigHOBUTY BUNNaTy neHcii, BepxosHui Cyp,
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NocMNaeTbca Ha Hopmu KoHCTUTYLIT, 3a 3MicTom AKX KabiHeT MiHicTpis
YKpaiHu He HagineHuni NnpaBoM BMPILLYBaTV MUTaHHA, AKI HaneXxaTb [0 BU-
KITIOYHOT KoMneTeHUii BepxoBHOI Pagn YKkpaiHu, Tak camo fK i npuinmatun
npaBoBi aKTW, AKi NigMiHAIOTL abo cynepeyaTb 3akoHam YKpaiHu. 30Kpema,
3rigHO 3 NYHKTOM 6 YacTnHU 1 cTaTTi 92 KOHCTUTYLIT YKpalHN BUKTIOYHO
3aKOHaMUn YKpaiHu BU3HaualoTbCA, 30Kpema, GopmMU i BUAW NEHCINHOro
3abe3neyeHHs, 3axuncTy, GopMm i BUAM NEHCINHOIO 3ab6e3neyeHHs.

Ocob6nuey yBary Cyp 3BepHYB Ha Te, WO B npeambyni o 3akoHy
Ne 1058-1V 3a3HaueHo, o 3MiHa YMOB i HOpM 3aranibHO-060B'A3KOBOr0
[EepXKaBHOro NEHCINHOro CTpaxyBaHHA 34iMICHIOETHCA BUKITIOYHO LLIAXOM
BHECEHHSA 3MiH 40 Liboro 3aKoHy, NpW LibOMY 3ayBax<ylouu, L0 HOpMaTKB-
Ho-NpaBoBi akTn KabiHeTy MiHicTpiB YKpaiHu € Nig3akoHHUMM, a TOMY
He MOXYTb 06MeXKyBaTV NpaBa rPOMaAsAH, AKi BCTAHOBJIEHO 3aKOHaMMU.

Y KOHTeKCTi KoHKpeTHoi cnpasu Cyq 3a3HauuB, Wo noctaHoBa KMY
N2 365 € nig3akOHHMM HOPMATVMBHO-NMPABOBMM aKTOM, AKUIA OOMeXye
BCTaHOBJIEHE 3aKOHOJABCTBOM MPaBO Ha OTPMMaHHA MEeHCii No3nBavem,
30KpeMa, HeniaTBepaKeHHs GAaKTUUYHOIo MiCLA MPOXMBaHHS He € nepeg-
6aueHo 3aKOHOM MiACTaBO ANA NPUNUHEHHA BUNAaTK NeHcii. BapTto
HaragaTw, Wwo pilueHHAM OKPYXHOro agMiHICTPaTUBHOIO cyay MicTa KneBa,
3anuweHoro 6e3 3miH KMiBCbKMM anensauinHuM agMiHiCTpaTUBHMM CYA0M
Ta BepxoBHuM Cyom 3a3HaueHi NonokeHHA noctaHoBM KabiHeTy MiHicTpis
YKpaiHu 6yno BU3HaHO HEUNHHMMW.

Lo ocobnmBo BaxnmBo, y CBOEMY pilleHHi BepxosHuin Cyg 3acTocyBaB
aHani3 cuTyauii Ha BiANOBIAHICTb NpaKTuLi EBPONENCbKOro cyay 3 npas
MognHM (NYHKTW 82-87) CTOCOBHO 3aXUCTy NpPaB NIOAUHNY BifMOBIgHO
po ctatTi 1 [Nepworo npotokony Ao KoHBeHLUii Npo 3aX1CT Npas NOAMHN i
OCHOBOMOJNOXHUX CBOGOA.

Tak, nocMnayunch Ha NPaKTMKY EBPONENCHKOro cyaly 3 Npas NIoAUHN
y cnpaBax «CyxaHOB Ta InbueHko npotu YkpaiHu» (Sukhanov v. Ukraine),
«UokiH npoTtun YkpaiHu» (Schokin v. Ukraine), Cyn BKa3ye, Wo «npaBo
Ha OTpMMaHHA NeHcii € 06'eKToM 3axncTy 3a cTatTeto 1 Mepluioro npoTo-
Kony Ao KoHBeHLUiT npo 3axu1cT Npas NoAnHY | OCHOBOMONIOXHMX CBOOOLY,
a BiAMNoOBiAHO, B KOHTEKCTI NoNepeAHbOro aHasisy 3akoHOAaBCTBa «BTPY-
YaHHA BiANoOBigaya y NpaBo No3vBayva Ha M1PHe BONOAIHHA CBOIM MallHOM
y Burnagi neHcii Cya BBaXKa€ TaknM, WO He FPYHTYETbCA Ha 3aKOHI».
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Takmm ynHom, BctaHoBneHHA Cynom BiACYTHOCTI 3aKOHHOCTI BTPY-
YaHHA, TOOTO BUMHEHHSA [ill He B CNOCiO, BM3HaUeHMin 3aKOHOM, BepxoB-
Hum CyiOM BU3HAYeHO [OCTAaTHLO MiACTaBOIO AJIA BUCHOBKY MPO Te, Lo
npaBo No3vBaya Ha MUPHe BONOAIHHA CBOIM MaliHOM 6yNi0 NopyLIeHO,
«a 3 TOUKM 30py nonoxeHb cTaTTi 1 MNeplworo npoTokony Ao KoHBeHUii
NpOo 3aXUCT NPaB JIDAMHU | OCHOBOMONOXKHNX CBOOOJ Mano micue BTPY-
YaHHA y MPaBO BIACHOCTi NO3MBaYa, i Take BTPyYaHHA He OyN10 3aKOHHV M.

4 BepecHsa 2018 poky Benuka Manata BepxosHoro Cyay noctaHoBuna
anenAauinHy ckapry baxmyTcbkoro 06’egHaHoro ynpasniHHsA lNeHciliHoro
doHgy YkpaiHu JoHeLbKoT 06nacTi 3anmwumnti 6e3 3af0BONEHHS, @ PiLLeHHA
cyny — 6e3 3miH®.

Cydoea npakmuka e aHasio2iYHUX ma nodi6HuUx cnpasax,
Nnoe’A3aHux 3 neHCiliHuMu suniamamu

Micna yxsaneHHsa Benukoto Manatoto BepxosHoro Cygy 0CTaTOUHOro
pilleHHA B 3pa3KoBil cnpaBsi Cyan B nepeBa)Hii H6inblwocTi BUHOCATb
aHanoriyHi pilleHHA B TUNOBMX CNpaBax (3a crnocTepeXkeHHAMN IoPUCTiB
Ta NPaBO3axMCHWKIB BUNaAKKM BiACTyny Bif no3uii BepxosHoro Cygy no-
OANHOKI).

MpoTe BapTOo 3ayBakmTy, Wo BNpofosx 2016-2018 pokiB po3rnsaHy-
TO KiflbKa TUCAY NoJibHUX cnpaB i BiACOTOK pilleHb, AKi Oyno BMHECEHO
He Ha KOPMWCTb NO3uBaYiB, — 3HAUYHO BiNbluKMiA. [lo TOro X YacTuHa Crnpas
[0 CborofHi nepebysae Ha po3rnagi BepxosHoro Cyay; 3HauHUI MacuB
CTAHOBNATH CMPABY, LOJO AKNX KacawliliHi ckapry 6ynu HanpaeseHi go Bu-
Loro agMiHicTpaTMBHOro cyay YkpaiHu, a 3rogom 6ynmn nepegaHi 4o HOBO-
ctBopeHoro BepxosHoro Cygay.

MNpu ubomy KaTeropia cnpae, NOB'A3aHNX 3 OCKapXKeHHAM il TepuTo-
pianbHKX opraHiB lMNeHcinHOro ¢oHAy YKpaiH1 CTOCOBHO NEHCIOHEPIB, AKi
[0 noyaTtKky 36ponHOro KOHPIKTY 6ynu 3apeecTpoBaHi ofepKyBavyamu
NEHCINHUX BMMAT Ha HUHI OKYNOBaHWX TEPUTOPIAX, MiCTUTb KinbKa «mif-
KaTeropil», KoXHa 3 AKX Ma€ CBOI NeBHi 0CO6NMBOCTI.

AK y>Ke 3a3Hayvanocb, CBOIM pilleHHAM Y 3pa3KoBii cnpasi BepxoBHUI
Cyn ofHi€lo 3 03HaK TUMOBUX CMpPaB NPO NPUNUHEHHA BUMAATU NEHCIT
BHYTPILIHbO NepemilleHM ocobam BM3HaAUMB CaMe HaABHICTb Y No3MBaya
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«CTaTyCy BHYTPIWHbO NepemilieHoi ocobu, Wo NiaTBepAKYETbCA [OBIA-
KO0 OpraHiB coLiasibHOro 3axXnCTy HaceneHHA Npo B3ATTA il Ha 06MIK sK
BHYTPILIHbO NepeMilleHoi 0cobm».

Mpote B 6araTbox B1MNagKax 06CTaBMHU CNpaB Bifpi3HATLCA Bif «Kfa-
CUYHMX» O3HAK CaMe CTOCOBHO CTaTyCy BHYTPILUIHbO NepemilleHoi ocobu.

Yike aBHO He € BiAKpUTTAM, Wwo KabiHeT MiHicTpiB YKpaiHu npuiiHs-
TUMK nocTtaHoBamu N2 637, 595, 365 paKTUUHO «MPUB'A3aB» OTPUMaHHSA
MeHCIMHMX BMNIAT 0cobam, siKi 10 NoYaTKy 36PONHOro KOHGIKTY 6ynu
3apeeCTPOBaHi ofepXyBavyamuy NEHCIMHUX BUNNAT Ha HUHI OKYMOBaHUX
TepuTopiax, 4O AOBIAKM NepeceneHus.

Tak, y 3BiTi [MeHcinHoro ¢oHay YkpaiHu 3a 2017 pik MicTUTbCA CTaTUC-
TUYHa iHbopMaLia Woo KiNbKOCTi NeHCioOHepiB 3 Yncna BHYTPIWHbLO ne-
peMileHnx ocib, AKUM BMNIAUyloTbCs neHcii. Ha 1 ciuna 2017 poky neHcii
BMNnavyBanuca 548,9 Tucayam Takux neHcioHepiB, a Ha 1 ciuHa 2018 poky
X KinbKicTb cTaHOBWMa 516,1 TicAy ocib. Mpu LbOMY TOUHMX AAHKX NPO Yn-
CenbHiCTb NeHCioHepiB, AKi NepebyBaloTb Ha HENIJKOHTPOSbHIN TEPUTOPIT,
30KpeMa Npo NoMepsnX Ta TUX, WO BUIXanuy JO iHWNX AepKaB, HEMAE.

3a JaHUMM CTPYKTYPHUX NiJpPOo34iNiB coLiaNilbHOro 3aX1CTY HaceNleHHA
06nacHUX Ta KNiBCbKoT MiCbKOT fiepKaBHUX agMiHicTpaLii, cTaHOM Ha 4 6e-
pe3Ha 2019 poky B YKpaiHi B3ATO Ha 0611ik 1 364 578 nepeceneHLiB 3 TUM-
4aCcoBO OKyNoBaHUX Teputopilt loHeLbKoi Ta JlyraHcbKoi obnacteit i Kpumy.

YpaxoByrouu iyxe H3bKY NiATPUMKY nepeceneHL,iB Hacamnepep LWoao
BUPILLEHHSA XUTNOBKX NUTaHb AK 3 OOKY Aep>kaBu, TaK i TepuTopianbHUX
rpoMaji, O4EBUAHUM € TON aKT, Lo GiNbLiCTb NEHCIOHepiB-NepeceneHLiB
(@ ue 6n13bKoO NONOBKHY Bif 3arafnbHOI KifIbKOCTi B3ATUX Ha 06K BHY-
TPILWHBbO NepemMileHnX 0Cib) MatoTb Lel cTaTyc GopManbHO, GaKTUUHO
OTPUMYIOUN AOBIAKY BHYTPILHBbO NepeMillieHol 0cobur AK HeobXiAHY yMOBY
JOCTyny A0 IX NeHCIMHNX BUMNnNart.

Mpo ue TakoX HA0YHO CBIfUUTD | aHani3 cuTyauil 3 NepeTHOM KOHT-
PONbHO-NPONYCKHUX NYHKTIB B'I30y-BNI3AYy. 30Kpema, cTatnuctnka [ep-
»aBHOI MPUKOPAOHHOI CNyOm YKpaiHN JeMOHCTPYE NOCTilHe WopiyHe
3POCTaHHA KiNbKOCTI MepeTuHiB NiHil 3iTkHeHHA: 2016 pik — 8,569 minbro-
HiB, 2017 pik — 11,842 minbroHis Ta 2018 pik — 13,620 MinbMoHiB. 3rigHO
3 JaHUMW, HaBedeHUMU Yy MoHiToprHroBomy 3BiTi bnarogiiHoro ®oHay
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«[MpaBo Ha 3axmcT» «[lepeTnH niHii 3iTkHeHHA yepes KMBB» 3a 11 micauis
2018 poKy®, «BikOBe CMiBBiAHOLIEHHA TAaKOX 3aN1LWANoCA AOBOSi CXOXKNM
NPOTArOM yCbOro nepioay NPoBeAeHHA ONUTYBaHHA: GiNbLIICTb ONUTAaHKX
CTaHOBWAM JIOAN MOXMNOro BiKy» (57% niogen, wo nepetnHatoTb KIMBB, €
ocobamm y BiKoBil KaTeropii 60+)». TakKoX Yy BKa3aHOMy 3BiTi 3a3HaYa€eTbCs,
O «3arasioM HanbinbL NOWMPEHVMM NPUYMHAMUN NEPETUHY BYNUN YHUK-
HEHHA NPU3YNUHEHHA ColianbHUX BUMAT Ta NeHCi BHAaCNiAOK BiACY THOCTI
Ha KYYT noHapg 60 gHiB» (4o npnumnHy BKa3anu 42,2% pecrnoHAeHTiB)».

3 ornAagy Ha 3a3HaveHe B pe3ynbraTi NPUMNMHEHHA BUNAT NeHCin 3Bep-
TalTbCA O CyAY NEHCIOHepW, K € BHYTPILLIHBbO NepeMmilieHMMN ocobamm
baKTUYHO i PMANYHO (34INCHUAN NepeMilLeHHA Ta OTPUMAaNK B yCTaHOB-
neHomy nopAgKy gosigky Br0), a Takoxk ocobu, AKi € nepeceneHUAMN CYTO
dopmanbHO, ofHaK B c1ny NeBHNX 06CTaBWH BTPATUAN Liel CTaTyc (4oBiaKa
6yna ckacoBaHa) i BiMOBIAHO iX BUNIATV TaKoX Oynu NpunuHeHi.

CborofHi Taka KaTeropisi CripaB € OAHI€l0 i3 HaNBINbLI MNOWNPEHNX
cepef 3aranbHoi KiNbKOCTi CNOpIB, MOB'A3aHKX i3 JOCTYNOM A0 NEHCINHNX
BUMAT 0cobamu, AKi O NoyaTKy 36pONHOIO KOHPMIKTY 6ynun 3apeecTpo-
BaHi ofepxyBayaMu NEHCINHUX BMMNIAT HAa HUHI OKYMOBaHWX TepUTOPIAX.
Ha BigmiHy Bif TMNOBMX cNpaB NPo NPUNUHEHHA BUMNATW NEHCIT BHYTPILL-
HbO MepemilleHM ocobam, NpakTrKa cyaiB 6inbll HeoAHOPIAHA, He3Ba-
Xatouu Ha Te, Wwo BepxosHum Cynom 3a pesynbratamm posrnagy AecATKiB
cnpaB 6yno cdopmynboBaHO MO3ULLIO WO LIbOro NUTaHHA.

Hanpuknag, HeogHaKoBMI NigXig CYAiB 4O BUPILLEHHA Takoro poay
cnopiB AeMOHCTpye cnpaBa 185/9755/16-a, y AKil 0cTaToUHe pilleHH:A 6yno
noctaHoBneHe BepxoBHum Cynom 2 xoBTHA 2018 poKy.

Tak, 3a,0BOJIbHAIOUYM NMO30BHI BUMOTH, Cyf NepLUOi iIHCTaHLii% BMXO-
ANB i3 TOrO, WO NPUNMUHEHHA BUMNATU MEHCIT MOXKMBE NuLie 3a YMOBU
NPUAHATTA NEHCINHUM OpPraHOM BiAMOBIAHOrO PilleHHA BUKIIOYHO 3 Mif-
CTaB, NnepenbayeHux ctaTtteto 49 3akoHy YKpaiHu Big 9 nunHAa 2003 poky
Ne 1058-1V «[po 3aranbHO00O0B'A3KOBE AeprKaBHe NeHCiHe CTpaxyBaHHA»
(mani — 3akoH N2 1058-1V). Bignosigau He BKa3aB, AKa 3 0OCTaBWH, BM3Ha-
YeHUX HaBeeHO HOPMOIO 3aKOHY, CTasa MiACTaBOoo ANA MPUMMHEHHA NO-
31Bavy BUNaTK NeHcil. llocnnaHHaA Bignosigaya Ha NOI0XKEHHA NOCTaHOBM
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KabiHeTy MiHicTpiB YkpaiHu Big 8 uepsHsa 2016 poky N2 365 «[Mopagok npu-
3HayeHHA (BiAHOBMIEHHA) coLiaNlbHNX BUMMAT BHYTPILWHbO NepemilleHnM
0Cco6amM» He € MOCKMAHHAM Ha HOPMMU 3aKOHY, OCKifIbKM NocTaHoBa KabiHeTy
MinicTpiB YKpaiHu € Mig3akOHHUM HOPMaTVBHO-MPaBOBMM aKTOM. Takmm
YNHOM, NPUNNHEHHA BUMNIATN NO3UBaYy NEHCIT y 3B’A3KY 3 BiJCYTHICTIO
[OBIZKM NPO B3ATTA Ha 06K ocobu, AKa NepemMilly€eTbCcA 3 TMYacoBO
OKyMnoBaHOI TepuTopii YKpaiHu, paioHy NpoBeAeHHA aHTUTEPOPUCTUUYHOT
ornepavuil Y1 HaceneHoro NyHKTY, pO3TallOBaHOrO Ha NiHil 3iTKHEHHSA, Cy-
nepeynTb NPUHLUMNAM, AKi 3aKpinseHi B KoHCTUTyuil YKpaiHum Ta nigctasam,
HaBefeHNM y 3akoHi N2 1058-IV.

CkacoBytoun pilleHHA cyay nepLuol iHCTaHLil Ta BIAMOBAAIOYN B 3a40-
BOJIEHHi MO30BY, anenAuinHuin cyn®” BUXO4MB 3 TOrO, LLO NPaBo Ha NeHCINHe
3abe3neyeHHA BHYTPILLHBO NepeMilieHa 0coba MoXe peanizyBaTil LLAAXOM
ofiepXaHHA y BCTaHOBSIEHOMY NOPAAKY AOBIAKM NPO B3ATTA ii Ha 06MiK
AK BHYTPILIHbO NepeMilleHoi 0cobu, a NOPAJOK 34iNCHEHHA KOHTPOIO
3a NpoBeAeHHAM COLianbHNX BUMAT BHYTPILLHBO NepeMilleHM ocobam
3a micueM ix GaKTUYHOro NPoXmnBaHHA/NepebyBaHHA NyiLIe BCTAHOBIOE
MeXaHi3M 3[iICHeHHA KOHTPOJIO 3a NPOBeAeHHAM TaKMX BUNIaT Bigno-
BiJHO O MonoXeHb 3aKoHy YKpaiHu «[po 3abe3neueHHs npas i ceobop
BHYTPILIHbO NepemilleHnx ocib» Ta He cynepeunTb 3akoHy N2 1058-1V.

Koneria cypnis BepxosHoro Cyagy He norogunach i3 BULLEBKa3aHUMM
BMCHOBKaMM anenAuinHoOro cygy Ta 3al0BOJIbHMUA KacalinHy cKapry no-
31Baya, CKaCyBaBLUIM MOCTAHOBY anenAuinHoro cyay. Tak, nocunaymncob
Ha piweHHA KoHctutyuinHoro Cyny YkpaiHu Big 7 »oBTHA 2009 poky
N2 25-pn/2009 Ta BigNOBIAHY NPaKTUKY €BPONENCbKOro Cyay 3 Npas Jito-
aviHy, Cyp 3BepTac yBary Ha 3aCTOCYBaHHA Miagxody, 3rifHO 3 AKUM NpaBo
Ha neHcilo Ta il oAepKaHHA He MoxKe Oy TV NMOB’'A3aHe 3 MiCLieM NPOXKNBAHHA
NOANHK: «TaKNM NigXi4 MOXHa MOWVPUTA He TifIbKK Ha FTPOMaAsAH, Wo BU-
Xanu Ha NOCTiHEe MiCLie MPOXUBAHHA OO0 iHLINX AepKaB, a  Ha BHYTPILLHbO
nepemilleHx ocib, AKi MaloTb NOCTiMHE MicLe MPOXMBAHHA Ha HEMiAKOHT-
ponbHin Ypagy YKpaiHu Teputopii. Y KOHTEKCTi Cnpasu, WO PO3rnAfacTbes,
NpPaBOBUI 3B'A30K MiXK e PKaBolo i IIOAUHOI0, AKWI Nepenbdayvac B3aEMHi
npasa Ta 060B'A3KY, NiATBEPAKYETbCA GAaKTOM HabyTTA rpOMaasHCTBa.

Kpim Toro, konerisa cyaais BepxosHoro Cyaly akLieHTyBasa yBary Ha Tomy,
LU0 «BiAMOBIAHO A0 YaCTUHU APYroi cTaTTi 2 3aKoHy YKpaiHu «[po cBobogy
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nepecyBaHHA Ta BiflbHWI BUGIp MicLiA NpoXMBaHHA B YKpaiHi» Big 11 rpyaHa
2003 poky N2 1382-1V peecTtpauia MicLua NpoXmMBaHHA YK MicTa nepebyBaH-
HA 0cobm abo i BiCYTHICTb HE MOXe By T YMOBOIO peanisaLii npas i ceobop,
nepeg6ayeHnx KOHCTUTYLiEID, 3aKOHAMV Y1 MiXKHAPOAHUMY [OrOBOPaMM
YKpaiHu, abo NigcTaBoto 4 iXx 0OMeXKeHHs».

BapTo 3ayBaxuTu, WO B HaBeEHi MOCTAHOBI, TaK CaMO fK i B PilLEHHi
Yy 3pa3KoBiii cnpasi Ta aHanoriyHnx i nogibHmx cnpasax, BepxosHuii Cyg no-
CNifOBHO 3BEPTAETbCA 10 NPAKTUKM EBponencbkoro Cyay 3 Npas NOANHY,
30Kpema aKLEeHTYoUM yBary Ha Takux acnekTax, fK:

1) npaBO Ha OTPMMaHHA NeHCii € 06'€EKTOM 3axucTy 3a cTaTTelo 1
MNepLoro npoTtokony Ao KoHBeHLUii Npo 3ax1cT nNpas AAWHN | OCHO-
BOMOJIOXKHUX CBOOOS;

2) BTpy4YaHHsA Bignogigaya y npaBo No3uMBava Ha MUPHE BONOAIHHA
CBOIM MaHOM Yy BUrIAAi neHcii BepxosHuin Cyn BBaXKa€e Takmm, WO
He I'PYHTYETbCA Ha 3aKOHi;

3) BiACYTHICTb 3aKOHHOCTi BTPYYaHHSA, TOGTO BUMHEHHS fill He B CMO-
ci6, BU3HaYeHWIA 3aKOHOM, € JOCTaTHbOIO MiACTaBO A1 BUCHOBKY
Mpo Te, Lo NpaBo Mo3rBaYa Ha MUpPHe BOSTOAIHHA CBOIM MaliHOM 6yo
nopyLueHe.

MigcymoBytoun, BepxosHuin Cya® pobutb BUCHOBOK NPO Te, WO B Ha-
BefieHiln Ta NoZibHUX cnpaBax «NPUMNWHEHHA BUMIATK NeHCii no3usavy
6yno 34iicHeHO He y cnocib, nepepbayeHunin 3akoHom N2 1058-1V, a 3 Touku
30py nonoxeHb ctatTi 1 Nepworo npoTokony Ao KoHBeHLil Npo 3axucTt
npas NOANHN | OCHOBOMOJIOXKHMX CBOOO Mano micLie BTpyYaHHA y NpaBo
BMIACHOCTI MO31BaYa, i Take BTPYYaHHA He By10 3aKOHHVMD.

AHanoriyHnm NpaBoBMiN BUCHOBOK LLOAO 3aCTOCYyBaHHA HOPM MaTe-
pianbHOro nNpasa B criopax Li€i KaTeropii B NogibHyx npaBoBigHOCUHaX
BepxosHui Cyn cdopmMynioBaB TakoX Y iHLWNX cnpaBax®.

Pa3oM 3 UMM y KOHTEKCTi BKa3aHOI KaTeropii cnpas BapTo akLeHTyBaTu
yBary Ha TOMy, LLIO B 3a3HaueHil no3uuii He JOCATHYTO OAHOCTAMHOCTI. 30-
Kpema, 3a pe3yfnbraTaMy po3rnagy anensAuinHol ckapr TeputopianbHOro
ynpaBniHHA MeHciliHoro poHAy YKpaiHn y BXKe 3raflyBaHill 3pa3KoBill cnpasi
Asoma cygaamm Benukoi Manatn BepxosHoro Cyny BuknageHo Okpemy
DYMKY’®,
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HesBaxaum Ha Te, WO 3pa3KoBa Cnpasa CTOCYBanacCb BHYTPILLIHbO
nepemileHoi ocobu, CyaaaMN BUCIOBIIEHO PAL Te3, AKi CTOCYI0TbCA came
NeHCiOHepIB, L0 NPOXMBaTb HA TUMYACOBO OKYMNOBAHUX TepUTOpIAX (He-
3aexHo Bi HaABHOCTI Yu BiACyTHOCTI foBigku BI1O).

Tak, B OKpemiit gymui HaBefeHo BUOIPKOBUIA aHani3 cuTyauil Wwogo
npobnem epeKTVBHOrO KOHTPOJIO 33 LiiIbOBUM BUKOPUCTAHHAM GrogKeT-
HUX KOLUTiB, 30KpeMa naeTbCA NPO BiJCYTHICTb MOXKNUBOCTI AepKaBHUX
OpraHiB MepecBigunTCh y TOMY, WO OTPMMYBaYi NEHCIMHUX BUMNAT, AKi
NOCTINHO UM NepioANYHO MPOXKNBAKOTb Ha OKYNOBAHNX TEPUTOPIAX, 4OCi €
KUBUMM. 30KpeMa, HaBOAUTLCA pAL MaTepianis 3 enekTpoHHMX 3MI wopao
BUABNEHHA NPaBOOXOPOHHVMM OPraHamu «LaxpanCbKmx CXem» OTPUMaH-
HSA MEeHCINHMX Ta coulianbHux Bunnart. Llikaeo, o nuiwe B ofgHOMY i3 HUX' i3
nocunaHHAM Ha iHbopmaLito, onpuntogHeHy Ciy»b6oto 6e3nekn YKpaiHu,
HaBOAUTBLCA MOBIAOMEHHA NPO GaKTV CMepPTi NEHCIOHEPIB Ta Nofanblie
OTPUMaHHA PoAMYaMM HaNeXHOI NOMepPIMM NeHcii (iHpopmauis npo no-
JanbLlnin Xig po3cnigyBaHHA He HABOAUTLCA).

3a iHWKMM X nocunaHHAMKN? iHbopMaLia, WO NOAAETLCA AK LWaxpan-
CbKi CXemu 3aBONOAIHHA NeHCiAMN, GaKTUUYHO € TaKOIO, O OTOTOXKHIOE
OTPVIMYBauYiB NEHCINHNX BUMNAAT, KOTPi NPOXKNBAIOTb Ha OKYNOBaHI TepuTo-
pii, 3 Wwaxpaamun, Hanprknag: «Pasom 3 TMM ronosa NpasniHHA MNeHcinHoro
¢doHgy noiHpopmysas npo crisnpauyo 3 CBY gna BUABNEHHA «dasbLUMBUX»
neHcioHepiB-nepeceneHuiB»; «bynun BuABneHi yncneHHi pakTv NeHCINHUX i
couianbHMX BUMJAT Ha MiACTaBi HEMPaBAMBMX BiZOMOCTEN NPO NPOXKNBaH-
HA nepecesneHLiB»; «HannonynapHiwo cxemoto Wwaxpanctea byna cxema
«NEeHCINHOro TypusMy» — NoANHA PeECTpyBanaca B OpraHax coL3axucTy,
OoTpuMyBana BCi AOBIAKW, MOYMHaNa oTpMMyBaTW NEHCIlo i NoBepTanacs
Ha HeniAKOHTPOsbHY YKpaiHCbKIl Bnagi Teputopito. YacTnmHa oTprMaHmnx
TaKMM LUAAXOM rpoLuei ilwna Ha giHaHCyBaHHA OOMOBUKIB, — 3a3HaunB
lpruak».

BapTo 3a3HaunTK, WO AiICHO, AKLLO 0CO6a PEECTPYETLCA AK BHY TPILLHBO
nepemilieHa ocoba i GakTMUYHO NOBEPTAUNCH Ha MOKNHYTE MicLie Npo-
KMBAHHA Ha OKYMOBaHil TepUTOPIi MPOAOBKYE, HAMPUKag, OTPUMyBaTH
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aflpecHy JOMOMOry BHYTPILWHbO NepeMilieHM ocobam AnA NoOKPUTTA
BMTPAT Ha MPOXMBaHHA, B TOMY YMCIi Ha OMNaTy XMUTIOBO-KOMYHaNbHUX
nocnyr, aeTbCsA NPO HeAOTPUMAaHHA 3aKOHOAABCTBA TaKNMM 0CObamu.

OpHak HaBefeHi BuLLe LMTaTy 3 NPAMOI MOBM CBiAYaTb NPO Te, WO Nig
LIAXPaNCTBOM Ta HE3aKOHHVM 3aBOJTIOAIHHAM [iepXKaBHMMM KOLUTaMM Ma-
NOCb Ha yBas3i OTPUMAHHSA NeHCi. TakMM YHOM GaKTUUYHO 3anepeyyBanochb
NpaBo NeHCiOHepIB, KOTPi MPOKMBAIOTb HAa OKYMOBAHUX TEPUTOPIAX, Ha TXHIO
NeHcito, LWOA0 AKOro, A0 peui, Benuka MNanata, nocunaioumcb Ha NPakTUKY
€BpPOMNencbKOro Cyay 3 npas NIOAVIHM, BUCNOBMIACH AK WOAO NPaBa, AKe €
06’ekTOM 3axMcTy 3a cTaTTeto 1 MNepluoro npoTokony Ao KoHseHLii npo 3a-
XWUCT NPaB NIOANHN | OCHOBOMONOXHMX CBOOOA.

MNposiBwY geTanbHUM aHani3 iHGopmadii B enekTpoHHux 3MI, cyngi
3BepTaloTb yBary «Ha CUTyaLito, AKa 3acBiguye HeobXiaHICTb BMIPOBaAKEHHS
edeKTNBHUX MeXaHi3miB Bepudikauii npoBegeHnxX i ManbyTHIX NeHCINHMX
BMMJIAT 3a MicLieM peecTpaLii pakTMUYHOro MicLiA MPOXKMBAHHSA BHYTPILLHBO
nepemileHmx ocié» (nyHKT 30).

He 3anepeuyioun B LinoMy NOFYHOCTI TBEPAMKEHHA, BUCNOBEHOrO
B OKpeMmin aymui WoJo HeoOXiAHOCTI PO3POONEHHA AEPKaBOKO MEXaHi3-
MiB Bepudikauii couianbHMX BUMAT BHYTPIWHbO NepemilieHnm ocobam
AK NPOMNOPLiNHOI MeTW JO 3arafibHUX iHTepeciB (YacTuHa gpyra cTatTi 1
MepLoro npoTtokony fo KoHBeHLUii), MOXHa cTBepmXyBaTy, WO cyaaamm
3po6neHo BUCHOBKY, fIKi CyrnepeyaTtb BCTaHOBNEHNM nigxoaam BepxosHoro
Cyny. 3okpema, BKasyeTbcA: «[1paBoBi HACNiIAKN KOHTPOSIbHUX MeXaHi3MiB
LLOZ0 NPOBeAeHHSA coLiaibHMX BUMNAT BHYTPILLUHBbO NepemMilleHnM ocobam
y BUrnA4i NPUNMHEeHHA BUNAATK NEHCIT MOXKYTb MaTh MicLe 3@ YMOBU NPUIi-
HATTA NEHCIHM OpPraHOM BifMOBIAHOMO PilleHHA 3 NiACTaB, BU3SHAYEHUX
YyacTuHoto nepuoto ctatTi 49 3akoHy N2 1058-IV. Mepenik Takux nigcras
BCTAHOBJIIOETHCA NMLLIE 3aKOHOM | He MOXe JOMOBHIOBATUCA Nifg3aKOHHUMM
HOPMaTUBHMMY aKTaMu ypagy Ym iHWKX opraHis Bnagu. Npote niacrasn,
BM3HaueHi y nyHKTax 1, 3 i 4 yactnHm nepuoi ctatTi 49 3akoHy N2 1058-1V,
a TaKoXK NiAcTaBy, BM3HAYeHi 3rigHO 3 NMyHKTOM 5 BKa3aHOI YaCTUHW Y 3a-
KOHax YKpaiHu, MOXYTb KOHKPEeTU3yBaTUCA AJ1 HAaNIeXHOro NpaBo3acTo-
CYBaHHA y Mi3aKOHHUX HOPMATMBHMX aKTax».

Ba»XKo He MorognTUCh i3 TUM, LLO NiACTaBW MPUNNHEHHA BUNAATK MEHCIN
MOXYTb KOHKPETN3YBaTUCh Y MiA3aKOHHUX HOPMAaTMBHO-NPaBOBKX aKTaX,
OfAHaK 3aTBeparkeHi KabiHeTom MiHicTpiB YKpaiHu akTu, BOYEBMADb, HE Ma-
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I0Tb 32 METY KOHKPeTU3aLilo TakuX NiACTaB, a WBKLIe BCTaHOBIOOTb A0-
[ATKOBI NigcTaBw, He NepeabayeHi crnewianbHYM 3aKOHOM (Lo BCTAHOBSIEHO
CyAaMu B paHille 3rafjaHinl Cnpasi WOAO BM3HAHHA HEYMHHVMU OKPEMUX
HopM nocTaHoB KabiHeTy MiHicTpiB YKpaiHu N2 365 Ta N2637).

Y TOM Xe yac CKnagHo 3p03yMiTu, AK Came NOEAHAHHA Y BUCHOBKY MO-
NOXKeHb MYHKTY 5 YacTUHU NepLuoi cTaTTi 49 3akoHy N2 1058-1V (MoxxnuBicTb
NPUNUHEHHA BUMNATU NEHCIl... 8 iHWUX 8UNAOKax, nepedbayeHuUx 3aKOHOM)
i3 MONOXKEHHAMM YAaCTUHU TPETLOT CTaTTi 7 3aKOoHY YKpaiHu «[po 3abe3ne-
YeHHA npa. i cBO6OJ BHYTPILLIHbO NepeMileHnx ocib» (wopo npasa BMNO
Ha OTPVIMaHHA coLlianbHMX NOCAYT BiANOBIAHO A0 3aKOHOAABCTBA YKpaiHU
«came 3a micyem peecmpaduii pakmuyHo20, a He 6y0b-AK020 MiCUsA NPOXU-
BAHH#A») Y3rOQPKYETbCA i3 MONOKEHHAMMN camoro 3akoHy N2 1058-1V, y npe-
ambyni 10 AKOro 3a3HaYeHo, Lo 3MiHa YMOB | HOPM 3araibHOOB0B'A3KOBOTO
Jep>KaBHOro NEHCIMHOro CTPaxyBaHHA 34iIMCHIOETbCA BUKITIOUHO LLIAXOM
BHECEHHSA 3MiH IO LibOro 3aKOHY.

| AK pe3ynbTaT, He3pO3yMiNIUM € NOEAHAHHA BUCHOBKY, HaBeeHOro
B NYHKTI 53 OKpemoi AyMKH («a TaKoX NifCTaBy, BU3HAYEHI 3rigHO 3 MYHK-
TOM 5 BKa3aHOI YaCTUHW Y 3aKOHaX YKpaiHU, MOXYTb KOHKpeTU3yBaTucs
[NA HaNeXHOro NPaB03aCTOCYBaHHA Y Mi3aKOHHMX HOPMATUBHMX aKTax»),
i3 BUCHOBKOM, HaBefleHVM Y MYHKTi 55 («3 ornAgy Ha BKasaHe Ana npasusib-
HOrO 3aCTOCYBaHHA YaCTUHU NepLuoi cTaTTi 49 3akoHy N2 1058-1V ypsag moxe
BMAaBaTK Nif3aKOHHI HOPMATMBHI aKTW, BCTAHOBJIIOOUM KOHTPOSIb 3a TUM,
Wwo6bu couianbHi BUNNATK 34iNCHIOBANNCA NMLLE XMBUM BHYTPILWHbO Nepe-
MilLleHUM ocobam, AKi ANnA OTPMMaHHA TakKMX BMNAAT Haganu JOCTOBIPHiI
BiJOMOCTi NMPO MicLie IXHbOro GaKTUUHOIO NPOXKUBAHHSY).

[incHo, cnywHi 3ayBaXeHHs LLoAo AOLINbHOCTI pO3p0o6NIeHHA MexaHi3-
MiB KOHTPOJIIO 33 aAPECHICTIO NEHCIHUX BUNMAT NOTPebyoThb BiANoBigHOIO
HOPMaTMBHOIO BPeryntoBaHHA. [1py LbOMy, AK MOKA3ye Yac, MexaHiamu,
O BMNPOBaAKyOTbCA akTaMu KabiHeTy MiHicTpiB YKkpaiHu, npussoaatb
[0 YMCIIEHHNX CNOPIB, CyA0Ba MPAKTMKa Y AKNX A0 LIbOro Yacy He € Nos-
HiCTIO YHipikoBaHOl.

JocnTb NoWnMpeHNM NUTAHHAM, WOAO AKOro iCHYIOTb Pi3Hi nigxoan
B CY[OBIV NPAKTULL, € NUMAHHA OCKapXeHHA 0ili mepumopianbHUX op2aHie
[MeHcitiHo20 hoHOY YkpaiHu ujo00 8ioMO8U BHYMPiWHLO NepemiujeHUM 0Co-
6am y sunsiami neHcii 3a nonepedHil nepioo.
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Hanpwuknag, y notouHomy podi BepxosHrm Cyaom po3rnaHyTo Kacaulin-
Hi CKapry BHYTpILWHbO NepeMilleHoi 0ocobu Ta BignoBigHOro TepuTopianb-
Horo ynpasniHHA MeHcinHoro oHay YkpaiHu B cnpasi N°425/1823/1773.

O6cmasuHu cnpasu

Mo3usay-neHcioHep nepemicmugca Ha mepumopito JlyeaHcwekoi obiacmi,
Wo KOHMPOJIIEMbCA Ypadom YkpaiHu, ma cmas Ha o6k y PybixaHcekomy
06'e0HaHomy ynpasniHHi leHcitiHozo ¢poHOy YkpaiHu JlyzaHcokoi obnacmi 3
01 cepnHa 2014 poky.

Bunnama neHcii npunuHeHa 3 01 iromozo 2015 poky y 38's3Ky i3 HeHA0aH-
HAM no3usayem 008i0KU NPO 83aMms HA 061K BHympillHbLO nepemiujeHoi
ocobu.

Cnig 3ayBaXnTy, LLO NUTaHHA 06MiKY BHYTPILLHBO NepemilleHnx ocib Ta
MeXaHi3m oTp1MaHHA AoBiaKKu BMO HopMaTrBHO 6yNo BperynboBaHo fvLle
HanpwuKiHui 2014 poKy i3 3aTBepaXeHHAM KabiHeTom MiHicTpiB YKpaiHu
noctaHoBwM Bifg 1 »k0BTHA 2014 poky N2 509 «[1po 06niK BHYTPILLIHbO Nepe-
MiLlLleHUx ocib» Ta NPUNHATTAM 3aKoHy YKpaiHu «[1po 3abe3neyeHHaA npas
i cB06O[ BHYTPILLHBO NepemilieHnx ocio» 20 xoBTHA 2014 poky N2 1706.
Takum YMHOM, MO3MBaY CTaB Ha OOJIK AK OTPMMYBay MEHCIHWUX BUNMAT
3a MicUeM BHYTPILLIHbOrO NepemilleHHs, KepyUnNCb YCTaHOBIEHOIO Ha TO
yac NpaKTUKOL, KA He byna BifobparkeHa B >kOAHOMY HOPMATVIBHOMY aKTi
i, BignoBiaHO, Nepefbayana HajaHHAM NeHcioHepaMy 6a30BMX LOKYMEHTIB
(Taka iHbopMaLis po3miltyBanacb Ha odiliiHMX Beb-caTax fepxaBHUX
OpraHiB Ta B orofioweHHAX y 3MI).

OdiuinHo, y po3yMiHHi BKa3zaHux BuLLe 3akoHy N2 1706-1V Ta noctaHoBM
KabiHeTy MiHicTpiB YKpaiHu N2 509, no3uBay cTaB BHYTPILLHbO Nepemille-
Hoto ocoboto nuwwe 10 cepnHa 2016 poky, oTpumasLumn AoBigKy BMO.

HacmynHozo 0HA nepeceneHeyb 38epHy8CA 00 NeHCIlIHO20 Op2aHy i3
HOB80I0 8i0N08iIOHOI0 3056010, 000aBWU NOBHUU nakem HeobXiOHUX OOKY-
MeHMIi8, 0OHAK piwieHHAM 3acidaHHa Komicii 3 numaHe npusHavyeHHs (8i0-
HOBJ1eHHS, BIOMOBJIEHHA) COYianbHUX 8UNJAM 8HYMPIlHbLO nepemiljeHuxX
0ci6 yepes 5 micayig nicsia nodaHHA 3aa8u nosusady 6ys10 8ioMossieHo
8 NOHOBJIEHHI 8UNJIAMU NEHCIl.

73 URL: http://reyestr.court.gov.ua/Review/79231491.
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PiweHHA Wo00 npunuHeHHA 8uNIamMu neHcii ionogioayem He npud-
Masnoce.

Bsaxaro4u 0ii 8idnosioaya ujo0o Heguniamu UOMy NeHCii He3aKOHHUMU,
no3usay 38epHycs 00 CyOy 3 NO30BOM.

Cyam nepLuoi Ta anenAuinHoi iHCTaHLiN, YaCTKOBO 3340BOJIbHAIOYN
NO30BHi BUMOTW, BUXOAWAM 3 TOTO, O NiACTaBW ANA NPUMNMHEHHA BUNIATY
neHcii nepepbayeHi yactmHoto 1 cTatTi 49 3akoHy YKpaiHu «[po 3aranbHo-
060B’A3KOBE fepKaBHe NEHCiHe CTpaxyBaHHAY. Y TO e Yac 3aKOHOAaB-
CTBOM He nepefbayeHO TaKol NigCTaBU NPUNMHEHHA BUMIATK MeHCii, AK
CKacyBaHHA Aii AOBIOKM BHYTPILLHBbO NepemilleHoi ocobu.

OpHOYaCHO CyAM 3a3HauunAu, WO NeHCiIMHWUM opraH 3 1 nToro
2015 poKy NpUNWHMB BUMNATY MEHCIT Ha 3aKOHHWX MigcTaBax Yyepes BiA-
CYTHICTb Y NEHCINHOro opraHy AOBIAKN NPO B3ATTA No3MBaya Ha 06iK
AK BHYTPILWHbO NepemileHy ocoby.

Taknm YMHOM, CyAMN NepLUOol Ta anenAuiHOl iHCTaHL i BU3HaNM Hesa-
KOHHUMM [ii TeputopianbHOro ynpaeniHHA MNeHcinHoro ¢poHay YkpaiHm
OO NPUNUHEHHSA NEHCINHNX BUNMAT i 3000B's3ann BiGHOBUTY TaKi BU-
nnaTy, B TON »Ke Yac BiAMOBMBLLYM B MO30BHMX BMMOrax, 30Kpema, LWof0
3060B'13aHHA 3AINCHTI BUNAATY NEHCiT 3a MUHYNWIA Nepiof — 3a Yac, Konu
B NeHcioHepa byna BiacyTHA gosigka BMO.

Y cBOIO Uepry no3mBad y CBOI KacauilHiln CKap3i 3a3Hauvas, Wo cyan
6e3nigcTaBHO BiAMOBUAMN MOMY B 3aJ0BOJIEHHI MO30BHUX BMMOT 3a nepiof
3 1 ntotoro 2015 poKy no 9 cepnHA 2016 poKy, OCKiNIbKK, Ha 1Oro AYMKY,
BifMoBifay B3arasi He MaB rnpasa NMPUNUHATU BUNATY MEHCIT No3uBavy.

BepxosHun Cya, nocnnaloumcb Ha yCTaneHy npakTuKy, HaBegeHy, 30-
Kpema, y noctaHoBi Bif 22 6epe3Ha 2018 poKy (cnpasa N°243/6391/17)
3a pe3ynbTaToM PO3rAAfy aHanoriyHoro cnopy (MPUNMHEHHA BUNIATH
neHcii ocobi, AKa nepemicTunacb 3 paioHy NPoBeAeHHA aHTUTePOpPUC-
TUYHOI onepauii), 4iNWOB BUCHOBKY, WO NPUMNHEHHA BUNAATK NEHCIT
MOXJ/IMBE NNLLEe 32 YMOBU NPUNHATTA NEHCINHM OpPraHoM BifnoBigHO-
ro pileHHA i niwe 3 NigcTaB, BU3HaYeHuX ctatTeto 49 3akoHy YKpaiHum
«Mpo 3ara/ibHOOOOB'A3KOBE AePKABHE MEHCiHe CTpaxyBaHHS».

YpaxoBytouu, WO NeHCINHUM OPraHOM pilleHHA NPO NPUMNNHEHHA BU-
naaTv NeHcii no3nBeayvy 3 NifcTaB, BU3HaYeHWX cTaTTeto 49 3aKoHy YKpaiHu
«Mpo 3aranbHO060B'A3KOBE feprKaBHE NeHCIHe CTpaxyBaHHA», He NPUI-

56 » 4. CynoBuii 3aXuCT NpaB BHYTPILUHbO NepemilleHnx oci6 B YKpaiHi...



Manocb, BepxosHuin Cyq fiflioB BUCHOBKY, LLO NPUNMHEHHA NeHcii 6yno
3piicHeHo 6e3nigcTaBHO Ta NigKPeCNNB NPIOPUTETHICTb 3aCTOCYBaHHSA
nonoxeHb cTaTTi 49 3aKoHy YkpaiHu «[1po 3aranbHO000B 'A3K0Be fepKaBHe
NeHCilHe cTpaxyBaHHA» Nepes HOPMaTUBHO-MPAaBOBUMY akTamu KabiHeTy
MinicTpis YkpaiHu.

Y Ton xe yacy 2018 poui BepxosHum CygomM po3rnsiHyTO KiflbKa Kaca-
LiHNX CKapr CTOCOBHO BMMATU NeHCIl 3a nonepeaHi nepiogu Ta, 30Kpema,
3aCTOCYBaHHA CTPOKIB MNO30BHOI AAaBHOCTI, HaNpuUKnag, KacauilHy ckapry
Ha yxBasny YepBOHO3aBOACbKOro pailOHHOro Cyfy M. XapKoBa, MOCTaHOBY
YepBOHO3aBOACHKOro paioHHOro Cyaly M. XapKoBa Ta yxBasiv XapKiBCbKOro
anenAuiHOro agMiHiCcTpaTMBHOro cyay y cnpasi N2 646/6250/177.

Tak, 08 BepecHA 2017 poKy NeHCiOHepKa 3BepHynacb [0 cyay 3 no3o-
BoM o CnoboxaHcbKoro 06’egHaHOro ynpasniHHaA MNeHciHoro doHay
YKpaiHu M. XapKoBa, y AKOMY npocuna Cyf: BU3HaTU NPOTUMNPaBHUMK 4il
Cno6oKaHCbKoro 06’egHaHOro ynpaeniHHA MNeHcinHoro ¢oHAy YKpaiHu
M. XapKoBa o0 NPUMNMHEHHA BUMAAaT! No3mBayy neHcii 3 01 6epe3Hsa
2016 pokKy; 3060B'a3aT CnoboxaHCbKe 06'eHaHe ynpaBniHHA MeHciliHoro
doHay YkpaiHn M. XapkoBa NOHOBWTM BAMIATY NEHCii MO31Bayy, MOYMHAI0OUN
3 HA NPUMNYHEHHSA.

YxBanot YepBOHO3aBOACLKOro PaioOHHOIO CyAy M. XapKOBa MO30BHi
BVMMOTM NPO BM3HaHHA Aili NPOTUNPaBHUMU Ta 3000B’A3aHHA BUMHUTHY
nesHi Aii 3a nepiog 3 01 6epesHa 2016 poky no 07 6epesHa 2017 poky 3a-
nnweHo 6e3 po3rnagy, BUXoAAYM 3 TOro, Lo No3rBayKa 3Hana abo morna
[i3HaTMCb NPO NPUMNMHEHHA BUNATK i1 neHcii we B 6epesHi 2016 poky,
nNpoTe 3BepHynachb 3 NO30BOM Y BepecHi 2017 poKy 3 NpOonyckoM CTPOKY
3BEPHEeHHA A0 cyay.

30Kpema, Cyfamm BCTaHOBIEHO, O MOPYLLEHHA NPaB No31Baya B Yac-
TUHI HEBUMNATY NEHCii TprBaE 3 6epe3Ha 2016 PoKy, a TOMY KOXHOIo Mics-
LA, He OTPUMYIOUU NEHCito, No3nBayY MaB 6y T 06i3HaHMI NPO NOPYLIEHHSA
MOro npas Ta MaB 3MOTY 3BEPHYTUCH JO CyAy 3a iX 3aXncTom. Pa3om i3 Tum
[0 Cyfly 3 NO30BOM MPO 3aXMCT CBOIX NOPYLLEHNX MPaB No31Bay 3BepHynacb
8 BepecHs 2017 poky.

CynoM 3a3HayeHo, Lo 3rifHO 3 YaCTUHOI Apyroto cTaTTi 99 Kogekcy
aAMiHICTPAaTUBHOrO CyAOUMHCTBA YKpaiHu (y pefdakuii, YAHHIN Ha MOMEHT

74 URL: http://reyestr.court.gov.ua/Review/74820954.
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3BEPHEHHA No31Baya Ao CyAy NepLuoi iHCTaHLT i3 M030BOM) AA 3BEPHEHHSA
[0 afMiHICTPaTUBHOIO Cyay 3a 3aXMCTOM MpaB, CBOOOA Ta iHTepeciB ocobu
BCTAHOBJIOETHCA LLECTUMICAYHWI CTPOK, AKNI, AKLLO HEe BCTAHOBNEHO iHLUE,
06uUNCNIOETLCA 3 AHA, KON 0coba Ai3Hanacsa abo NoBrHHa byna aisHatucaA
NpPo NopyLIEeHHs CBOIX NpaB, CBO6OS Um iHTepeCiB.

YpaxoBytouu, WO CNipHi NpaBOBiAHOCMHW BUHUKIX 3 NPUBOAY BUNaTh
neHcii, AKa 3a CBOEI NPaBOBOIO NPUPOLAOI0 HE € OfHOPA30BOI0 BUMJIATOM,
a MaE€ LWOMICAYHWI Ta perynapHUN XxapakTep, Cy4 nepLioi iHCTaHUji, 3 AKAM
noroamnBCA anenALinHNN Cyf, AiNWOB BUCHOBKY OO NPOMYCKY LeCTUMi-
CAYHOrO CTPOKY 3BePHEHHA 0 cyay. Lle 403BONMNO 3af0BONbHNTY MO30B
Y YaCTWHI 3aXMCTy MOPYLLUEHOro npasa no3neava y nepiof WwWecty MicALiB
[0 MOMEHTY 3BePHEHHA 10 Cyay Ta, BiANOBIAHO, 3annwunTi 6e3 po3rnagy
MTaHHA NOPYLLEHOro NpPaBa B YaCTUHI, L0 CTOCYETbCA Nepiogy 3 1 6epesHs
2016 poky no 7 6epesHsi 2017 poky.

3 ypaxyBaHHAM BKa3aHOI yxBann NOCTaHOBOI YepBOHO3aBOACHKOIO
palioHHOTO Cyfly M. XapKoBa, 3anuLieHoto 6e3 3MiH yxBanoto XapKiBCbKo-
ro anenAuinHoOro agMiHiCTpaTUBHOrO Cyay, MO30BHI BUMOr/ 3a40OBONEHO
YaCcTKOBO: BM3HAHO npoTtunpaBHumu gii Cob6okaHcbkoro o6’egHaHOro
ynpaeniHHA MeHcitHoro ¢oHay YKpaiHu M. XapKoBa LWo[o NPUMNMHEHHA
BMNaT NeHcii 3 08 6epesHa 2017 poky.

Mig yac po3rnAgy KacauiiHOT cKapru neHcioHepkn BepxosHunm Cyq
BKa3ye Ha Te, Wwo KAC YkpaiHu nepepnbayae MoXKnnBIiCTb BCTAHOBNEHHA
iHWUMW 3aKOHaMK cnevliasibHMUX CTPOKIB 3BEPHEHHA 0 agMiHicTpaTuB-
HOro CyAy, a TakoX cneuiasbHOro NopPAAKY 06UMNCNeHHA TaknMX CTPOKIB:
«3Baxalum Ha Te, WO NeHCIiA 3a CBOEID NPaBOBOIO MPUPOAOI0 € EAUHIM
[XepenoMm iCHyBaHHsA NeHcioHepa, 4OXOA0M Ta BACHICTIO (MaTepianbHUM
iHTepecom, 3axuueHum cTaTTeto 1 Mepworo npotokony fo KoHBeHLuii),
Koneria cyaais BBaXKae, WO A0 CipHUX NPaBOBIfHOCMH HEObXigHO 3a-
CTOCOBYBaTM YacTuHy nepuy ctatti 99 KAC Ykpainu (y pefakuii, YnHHIN
Ha MOMEHT 3BepPHEHHA Mo3nBayva Jo CyAy NepLuoi iHCTaHLii i3 N030BOM)
Ta NPV BU3HAYeHHi NpaBa No31Baya Ha 3BePHEHHA 0 aAMiHICTPaTUBHOIO
Cyay KepyBaTuca CTPOKaMu, BUSHAYEHUMU B iHLLMX 3aKOHaX, 30Kpema,
3aKoHax YKpaiHu «[1po 3aranbHO060B'A3KOBE fAeprKaBHe NeHCIiliHe CTpa-
XyBaHHA», «[Ipo KOMNeHcauito rpomagaHamMm BTpaTu YacTUHMN AOXOAIB
y 3B’A3KY 3 NMOPYLUEHHAM CTPOKIB iX BUMIATW».
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Takunii BUCHOBOK 6a3yeTbcA Ha CUCTEMHOMY aHanisi ctaTTi 46 3akoHy
YkpaiHu «[po 3aranbHO060B'A3KOBE AepKaBHe MeHCiHe CTPaxyBaHHA»,
AKO0 NepenbayaeTbCs, WO «HapaxoBaHi CyMM NEHCIi, Ha BUNaTy AKNX
neHcioHep MaB MpPaBo, ane He OTPMMaB CBOEYACHO 3 BIACHOT BMHW, BU-
NnayvyTbCA 32 MUHYNNIA Yac, ane He Ginblue HiX 3a TPY POKM 1O [iHA 3Bep-
HEHHA 3a OTPUMAHHAM NEeHCil; Hapaxo8aHi CyMu NeHCil, He OMpPUMAHI 3 BUHU
Op2aHY, WO NPU3HAYAE | 8UNJIAYYE NEHCI0, 8UNJIAYYIOMbCA 30 MUHYIUU YdcC
6e3 06MexeHHs 6yO0b-AKUM CMPOKOM 3 HapaxyBaHHAM KOMMNeHcaLii BTpaTtu
YACTVIHW JOXOAiBY.

MigpcymoBytoun, BepxosHuin Cyn 8OXOAUTb TAKOTO BUCHOBKY: «3 OrNAay
Ha no3uuito KoHctutydinHoro Cyay YkpaiHu, Wo MiCTUTbCA B PilIeHHAX
N2 8-pn/2013 i N29-pn/2013, a TakOX Ha NiACTaBi aHani3y NONOXEHHA Yac-
TUHU nepwoi ctatTi 99 KAC YKpaiHv B CUCTEMHOMY 3B'A3KY 3 NMOJIOKEHHAM
YacTUHK apyroi cTaTTi 46 3akoHy YKpaiHu «[1po 3aranbHO060B’A3KoBeE
fAepXaBHe NeHCinHe CcTpaxyBaHHA», Y pa3i NOpyLleHHA 3aKOHOAaBCTBa
Npo NeHcinHe 3abe3neyeHHs opraHoM, Lo NPU3HAYAE i BUMAYYE NeHcito,
aAMiHICTPATMBHMI MO30B 3 BUMOramu, MOB'A3aHVMU 3 BUNIaTaMy CyM MeH-
Cii 32 MUHYNWI Yac, y TOMY YnCii CyM Byfb-AKUX Ti CKNagoBux, Moxe bymu
nodaHo 6e3 obmexeHHs 6y0b-IKUM CMPOKOM 3 Hapaxy8aHHAM KOMneHcayii
8mpamu YacmuHu 0oxo0i8 He3anexHo 8i0 Mmo2o, yu 6yu Maki cymu Hapa-
XOBAHI YUM Op2aHOM.

Y KOHTEeKCTi HaBefeHOI BuLe CrpaBy, a CaMe MOTMBALlil Ta BUCHOBKIB
BepxosHoro Cyay Lofo NMTaHHA 3aCTOCYBaHHA CTPOKIB MO30BHOI AaBHOCTI,
HeoObXigHO BKa3aTy, WO NPaKTMKa 3 LIbOro NMUTaHHA He € oAHOpPIAHOL. Tak,
Ha noyaTtky 2018 poKy npakTnyHO ofgHouyacHo BepxoBHum Cygom nocra-
HOBJIEHO pilleHHs y NOAIOHIN 3a 06cTaBHAaMKM cripasi N2 234/11937/177,
wopo Akoi BucHoBku CyAy € fiameTpanbHO NPOTUNEXHUMU.

Tak, po3rnAHyBLUN KacaliHy ckapry ynpasniHHA MNeHcinHoro poHay
YKkpaiHu y m. KpamatopcbKy [loHeubKoT obnacTi Ha noctaHoBy Kpama-
TOpPCbKOro Micbkoro cygy [JoHeubKoi o6nacTi Ta noctaHoBy [JoHeLbKoro
anenAuinHOro agMiHiCTPaTMBHOIO Cyay i B LifIOMY MOrO4XKY0UNCh 3 BUCHOB-
KamW LLOA0 OLHKM MPaBOMIipPHOCTI Ai1 BKa3aHOro ynpasniHHA [NeHcinHoro
doHgy YkpaiHu, BepxosHuin Cyn 3po6uB Taki BUCHOBKM LLIOAO 3aCTOCYBaHHSA
CTPOKIB 3BEPHEHHA O0 CYyAy.

75  URL: http://reyestr.court.gov.ua/Review/72287934.
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30KpeMa, y cBoi nocTtaHoBi BepxoBHui Cyg 3a3Havag, Wo «cygamu
nonepeaHix iHCTaHLin He BpaxoBaHO CTPOKU 3BepHEHHA JO CyAy No3mnBaya
i3 3aXMCTOM CBOIX MNOpPYLUEHUX NPaB, @ TaKOXK He 3aCTOCOBAHO HaCNifKM
MNOro NponyLeHHsAy.

OpHoYaCcHO 3 NOCUMAHHAM Ha HOPMW YacTUHK 2 cTaTTi 99 Ta cTatTi 100
KAC YKkpaiHu (B pefakuii HA MOMEHT BUHMKHEHHA CMNiPHMX NPaBOBigHO-
CVIH) Koneris cyafiB BKa3ye, WO «MeHCiA € LWOMICAYHUM NiaTexeM, a ToMy
Npo NopyLleHHA CBOro rnpasa No3uneay fisHanacs, He OTPMMaBLLIN Takoro
3abe3neueHHs, y BepecHi 2015 poky. [Mepebir cTpoKy 3BepHeHHA o cyay
3 BMMOTraMu NMpo BiAHOBNEHHSA Tl BUMNIATK 3@ KOXKEH KOHKPETHUI MicALb
PO3MOYMHAETLCA Y LbOMY MicALi. [l030BHa 3aABa HanpasneHa Jo cyay
03 cepnHA 2017 poky... OTxKe, NO30B NianArae 3agoBosieHHo 3 03 noToro
2017 poky, a Bumoru 3a nepiop 3 01 sepecHsa 2015 poky no 02 noToro
2017 poky cnif 3anvwmnT 6e3 po3rnagy».

Ak BOAYAETbCA 3 HABeAeHUX BULLE NPUKIAAIB, HE3BaXKaloum Ha 3HaUHY
nogibHicTb cnpas, LWo Po3rnajanuch CygamMm sk nepLuol, Tak i anenauinHoi
iHCTaHUi, BUKOPUCTOBYBANUCA Pi3HI NiAXOAM A0 3aCTOCYBaHHA HOPM NpPO-
LlecyanbHOro Ta maTepianbHOro (3aCToCyBaHHA NONOXeHb CreLjiaibHOro
3aKoHy) NpaB.a, fO TOro X Y CBOIX Cynepeunnsux pilleHHAxX BepxosHuin Cyg
TaKOX He NoCNpUsiB BUPOONEHHIO EANHOTO Miaxoay. BapTo 3a3HaunTy, Wwo
npw BUpiLeHHi nogibHKX cnopiB y 6inblIOCTi BUNAAKIB CyaamMu BCE X TaKu
3aCTOCOBYIOTbCA NiAX0AW, HaBeAEeHi LWoao nepLumnx ABOX CNpas.

Cydosa npakmuka y cnpaeax wjo00 npunuHeHHs aunsiam neHcit
ompumyeayqyam, AKi 3aauwunuCe NPoXKUeamu Ha MUM4acoso oKyno-
saHux mepumopisx Jlyzancokoi ma [JoHeybkoi o6nacmeti

Po3eumok 8ionosioH020 neHciliHo20 3aKoOHodasecmeaa:
icmopuyHa 0osioka

Y 3B’A3KY i3 NpoBeieHHAM akKTUBHUX 6ONOBMX fill B OKPEMUX parioHax
JoHeLbKoi Ta JlyraHcbKoi o6nacten pyHKLiIOHYBaHHA fepKaBHUX OpraHis
nocTano nepep 3arpo3amu ¢iHaHCOBOT HeGe3neKK, Hebe3neKkn ANa XUTTA
Ta 300POB's CJIYKOO0BLiB TaKMX YCTAaHOB i opraHisauii.

Y 38’A3Ky 3 UMM Ypagom 6yno 3abesneyeHo, HaCKinbKy Le MOXINBO,
nepemileHHA AepKaBHNX YCTaHOB Ta opraHisaLin Ha TepuTopil, NiAKOHT-
pOonbHi fep:KaBHii Bnagi. Pasom 3 Lmum 6yno npunHATO i HU3KY HOPMAaTVBHO-
NpaBoOBUX aKTiB, AKi 6y NOKMMKaHI BPerynoBaT NMUTaHHA QYHKLiOHY-
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BaHHA [ep’KaBHMX OpPraHiB Ta CoOLiaIbHOro, NeHCiNHOro 3abesneyeHHn
rpomagsH.

Tak, 7 nuctonapa 2014 poky KabiHeTom MiHicTpis YkpaiHu 6yno npuii-
HATO NocTaHoBy N2 595, AKOI0 3aTBEPAYKEHO TUMUYACOBUI MOPAROK BiHAHCY-
BaHHA OI04PKETHMX YCTaHOB, 3[iICHEHHA COoLia/ibHMX BUMNIAT HaCeeHH!o Ta
HagaHHA GpiHAHCOBOI MIATPVMKIM OKPEMIM MiANPUEMCTBAM i OpraHizauiam
JoHeubKoi Ta JlyraHcbKoi obnacTenn.

TrMuacoBUM NOPALKOM, AIK y>Ke 3raflyBasiocb paHilue, 6yno nepegbave-
HO 3[iNCHEHHA BUAATKIB i3 Aep»KaBHOrO Ta iHLWINX 610 KeTiB Ha TUMYACOBO
HenigKOHTPONbHUX YpAdy YKpaiHn TepuTopiax Nicaa IX NOBepHEHHA nig
KOHTPO/Ib OpraHiB AepaBHoi Bnagu:

«2. Y HaceneHux nyHkmax JJoHeybkoi ma JlyzaHcekoi obnacmet, Ha me-
puMopIi AKUX 0p2aHuU 0epXasHoi 871a0U MUMYACO80 He 30iliCHIOMb a6o
30ilicHIOIOMb He 8 NOBHOMY 06CA3i C80i NOBHOBAXEHHA (0asi — mumy4a-
€080 HEKOHMPOIbOBAHA MepuMopis), 8UOAMKU 3 0epXaBHO20 600Xe-
my, 6100xemy [leHcitiHo2o ¢poHOy YkpaiHu ma 6100xemig iHwux ¢poHOi8
3a2a/16HO0608’A3K08020 0epKABHO20 COUiaIbHO20 CMPAxys8aHHsA 30ilicHIO-
IOMbCA UWE NiC/1A NOBEePHEHHS 32a0dHOI mepumopii nio KOHMPOJb Op2aHi8
O0epKasHoi 8/1a0u».

(Pedakujis 32i0H0 3 nocmarogoto KabiHemy Minicmpis YkpaiHu N° 595 gio
7 nucmonada 2014 poky).

OpHoyvacHo 3a3HaYeHUM lMopAaKOM pernameHTOBaHO MUTAHHA 34iN-
CHEHHS MeHCINHMX Ta colianbHUX BUMIAT ocobam, AKi nepemicTuanco
Ha TepuUTOPIlD, WO 3HAXOANTLCA Nif KOHTPOJSIEM OPraHiB fepaBHOoi BNagun:

«8. Ocobam, AKi nepemiwjeHi Ha KOHMPOLOBAHY MepuMopito ma 83ami
Ha 0611k 8i0n08ioHo 0o [MopA0Ky opopmneHHA i sudayi 008iOKU nNPo 83amma
Ha 0671ik 0cobU, AKa nepemiulyembCa 3 MUMYACo80 OKYNno8aHoi mepumopii
YKpaiHu abo patioHy nposedeHHA aHMumMepopucmu4YHoi onepayii, 3amsep-
0xeHo20 nocmaHoeoto KabiHemy MiHicmpis YkpaiHu 8i0 1 xoemHsa 2014 p.
Ne 509 (OcpiuitiHud gicHUK YkpaiHu, 2014 p., N°81, cm. 2296), neHcii ma iHwi co-
yianeHi sunnamu 3 6100xemis ycix pigHig ma ¢poHoie 3a2a1bH00608 A3K08020
0epxagHo20 COYiaibHO20 CMPAxXyB8aHHsA 8UNJIAYYIOMbCA 3d 3aA8AMU MAKUX
0ci6 0o opeaHis (ycmaros), AKi 30ilicHiorombe maki sunnamus.

(Pedakuyis 32i0H0 3 nocmaHosoto KabiHemy MiHicmpig Ykpaitu N° 595 8io
7 nucmonada 2014 poky).
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Y cBOIO Yepry noctaHoBoO NpaBiHHA NeHciiHoro poHAay YKpaiHu Big
15 TpaBHA 2015 poky N2 9-1 «[po 34ilicHEHHA NOBHOBAXEHb 3 06C/YroBy-
BaHHA CTpaxyBasibHUKIB» 3apeecTpoBaHoio B MiHicTepcTsi tocTuii YKpa-
THM 27 TpaBHA 2015 poky 3a N2608/27053, 6yno nepefbayeHo nepegavy
YaCTUHW MOBHOBAaXKeHb TepUTOpiaNbHNX yNpaBiHb MNeHcinHoro poHay
YKpaiHu, AKi 3HaXOAUNMNCb HA TMMYACOBO HEMIAKOHTPONbHIN TepuTopil,
[0 ynpaBfiHb, Wo GYyHKLIOHYIOTb Ha TepuUTOPIAX, WO 3HaxoAATbCA Nif
KOHTPOMEM OpraHiB fepaBHoOI Bnagu:

«1. O6cny208y8aHHA cMpaxysasnabHUKie, AKi nepebysarome Ha 061iKy
8 ynpasniHHax ®oHOY, Wo mumyacoso He 30ilicHIooMb abo 30ilicHIMb
He 8 NOBHOMY 06CA3i C8OI NOBHOBAXEHHA, HA Nepiod Npo8edeHHA dHMU-
mepopucmuyHoi onepauyii, 30kpema 30ilicHeHHA 067Ky nnamexis, Wo
HAoxo0ame HA paxyHku opaaHis [leHciliHoz2o hoHOy YKpaiHu, 8iokpumi
8 ycmaHosax AT «OwadbaHk», npuliHAMmMSs 38iMmHocmi, nepedbayeHoi 3a-
KOHO0dB8CMBOM, 3HAMMA 3 061Ky cmpaxysasibHUKi8 8 opeaHax [leHcitiHo20
¢oHOy YKpaiHu, Ha0aHHsA 008i00K, BCMAHOB/IEHUX 3KOHOOAB8CMBOM, (hop-
MYBAHHA 38iMHOCMI Ma 8UKOHAHHA 3a80aHb, nepedbayeHuUx NionyHKMa-
Mu 2-4, 6, 9-12, 16, 19 nyHKmy 4 [los1oxxeHHA npo ynpaeniHHA [NeHciliHo20
¢hoHOy YkpaiHu 8 patioHax, Micmax, patioHaxy Micmax, a makox npo 06'eOHaHi
ynpassiHHA, 3ameepoXeH020 NOCMAHOB0K NPABiHHA [1eHciliHo20 poHOY
YkpaiHu 8i0 22 2pyoHa 2014 poky N 28-2, 3apeecmposaHozo 8 MiHicmepcmai
rocmuyii Yepainu 15 ciyHa 2015 poky 3a N241/26486, 30ilicHoeamu ynpas-
niHHAM [eHciliHo2o poHOY YKkpaiHu 8 palioHax, micmax, patioHax y micmax,
a Makox 06’eOHaHum ynpasniHHam [JoHeybkoi ma JlyeaHcbKkol obnacmet
32i0HO 3 000amMKoM 00 Uiel NOCMAHo8u».

Mpu LbOMY NOBHOBAXEHHA TaKMX yNpasniHb Woao GiHaHCyBaHHA Ta
BUMJIATU NEHCIN, AK NIOTiyHO 6yno 6 ouikyBaTy, He 6ynu nepegaHi go 6yab-
AKUX iHWKX ynpasniHb MeHcinHoro poHay YkpaiHu.

3ropom abcontoTHa 6inbLWicTb TepuTOpianbHNUX ynpasniHb [eHciliHO-
ro ¢oHAy YKpaiHu 6ynu nepepeecTpoBaHi Ha TepUTOPIi, NiJKOHTPOSNbHIN
YpAagy YKpaiHu, npoTe NoBepHEHHA BKa3aHMX BULLE MOBHOBa)eHb HUM
He 6yno 3abe3neuyeHo; biHaHCYBaHHA Ta BUNNATV NEHCIN TaK i 3annWwmninch
BigHECEHNMM [0 iXHiX MOBHOBAXeHb.

3anponoHoBaHUM YpALOM MeXaHi3M AOCTYMy A0 MeHCINHUX BUnnaT
LWNAXOM peecTpauii BHYTPiWHbO nepemileHMy ocobamu [O3BONUB
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6inbLIOCTI NeHCiIOHepiB OTPMMYBATK HaNeXHi iMm BMNnaTu. 3rogom, nicna
BBEZ€HHS HM3KM 0OMeEXeHb, NMPO Lo AeTaflbHO HaBeleHO BULLE, KiNbKiCTb
neHCioHepiB, WO MaloTb AOCTYN A0 MeHCIi, NOCTINHO 3MeHLuyBanack. YTim
0CO6NMBO BPaA3/MBi KaTeropii NeHCioHepiB — OAMHOKI, HEMiYHI, 3 iHBania-
HICTIO Ta OOMEXEHOI MOBINBbHICTIO — HE 3MOTIM CKOPUCTATKCA 3anporno-
HOBaHUM MeXaHi3MOoM.

Tak, y 3BiTi lNeHcinHoro poHay Ykpainm y 2015 poui HaBoAATbCA TaKi
OaHi:

«CraHoM Ha 1 ciuHA 2016 poKy 956 TC. NeHCiOHepiIB, AKI Nnepecennnmcb
3 HeNiAKOHTPONbHUX TEPUTOPI, BUMIavyBanncb NeHcii opraHamu MNeHcin-
Horo ¢oHzy, B TOMy Unchi neHcioHepam 3 [loHeLbKoi obnacTi — 622,4 Tuc.
0ci6, JlyraHcbkoi obnacti — 333,6 Tuc. ocib (ctaHoM Ha 1 ciuHa 2015 poky
KinbKicTb NeHcioHepiB-nepeceneHLiB ctaHoBKMa 598, 8 Tuc. 0cib).

3a po3paxyHKo8uMU OGHUMU Ha HeNiOKOHMPOJIbHIL mepumopiicmaHom
Ha 1 ciyHa 2016 poky 3anuwaromecs 198, 4 muc. neHcioHepie».

BogHouac yxe y 3BiTi lNeHcinHoro ¢oHay YkpaiHm y 2017 poui HaBo-
AWTbCA Taka iHpopmadia:

«Ynpogox 2017 poKy UMCenbHICTb OTPUMYBaYiB NEHCIMHUX BUMAAT
i3 yncna BHYTPIWHbLO NepemMileHnx ocib ctabinisyBanacb. Ha 1 ciuHa
2017 poky neHcii Bunnaavysanncb 548,9 Tnc. Takmx neHcioHepis, a Ha 1 CiuHA
2018 poky ix KinbKicTb cTaHOBMMa 516,1 TUC. 0Cib. ..

Mpu yboMy MoYHUX OaHUX NPO YUCeNIbHICMb NeHcioHepis, AKi nepebysa-
oMb HA HeNiOKOHMPOJIbHIl mepumopii, 30KpeMa npo NOMepsIUX Ma mux,
Wo 8uixasu 00 iHWUX KpadiH, HeMae.

Taknm 4MHOM, NeHCioHepy, WO 3aNNWKUANCL NPOXKMBATN Ha TUMYa-
COBO OKYMOBAHMX TEPUTOPIAX — 3 BNIACHOI BOJi Uy BHacnifoK ¢isnyHoi,
¢$iHaHCOBOI HEMOXNMBOCTI NEPEMICTUTICA, ONMUHUIINCH SIK 033 MeXKaMu
couianbHOro 3ax1CTy, Tak i N03a MeXamm NPaBoBOro nonA.

He mo’KHa cTBepAKyBaTH, LLO HaBeAeHa NpobiemMa 3HanLWA LWMPOKe
BiJoGpaXeHHA B CYAOBIN NpaKTuLi, OCKINbKM JOCTYMY [0 NPaBoBOi 4OMNo-
MOru abContoTHa GiNbLUICTb TaKMX NEHCIOHEPIB He MaE.

MNpoTe cyaoBa NpakTrKa BKOYAE MaTepiann KinbKox CyqoBUX Crpas,
LLOAO AKNX, 30KpeMa, Pi3Hi cyan JiNWnm pisHNX BUCHOBKIB Ta Haganu ix
BiAnNoOBiAHe MOTVBYBaHHA.
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O6cmasuHu cnpasu

MeHcioHepka 3 2003 poky 3006y/1a Npaso Ha OMPUMAHHSA NEHCIi No iH-
sanioHocmi ma 0o 2014 poky nepebygana Ha 06Ky U ompumysana neH-
cito 8 YnpaeniHHi MeHciliHoz2o ¢poHOy YkpaiHu 8 Apmemiscokomy patioHi
M. JlyeaHceka. Y keimui 2014 poky euniamu neHcii NpunUHUIUCA.

Y s8epecHi 2017 poKy neHcioHepka yepe3 c8020 npedcmAasHUKA 38epHY-
naca 0o ¥YnpasniHHa lNeHciliHo2o ¢poHOy YKkpaiHu 8 ApmemiscoKomy patioHi
8M. JTyeaHcbKy i3 3a58010, y 8i0n08iob Ha AKY YnpasniHHAM 6y/10 N08iOOMIeHO,
wWo 80Ha 0oci nepebysae Ha 061Ky 8 UbOMy YnpasiHHi, OmpuMy8anda neHcito
no k8imeHb 2014 poky, HapaxysaHHA 30ilicHo8anuca no auneHo 2014 poky.
Takox YnpasniHHa lNeHciliHozo ¢poHOy YKpaiHu 8ka3asno, ujo EOUHUM MOX-
JIUBUM CNOCcObOM OmpuUMAaHHsA neHcii € peecmpadyis sk BI1O i nepemiweHHA
Ha NiOKOHMPOJbHY yKpaiHcbkoMy Ypaody mepumopito. Ha yelti MomeHm neH-
CIOHEpPKa nPoXXUBAE 3a aopecoro CBOEI peecmpayii ma He MAe MOX1UBOCMI
suixamu Ha mepumopito, NiOKOHMpPosbHY Ypady YkpaiHu, yepe3 saxkul
CMaH 300pos’s.

Bsaxkarouu, ujo 8i0nogioHo 00 3aKOHO0A8CMBA YKpaiHu, 2poMAaoaHu
YKkpaiHu marome npago Ha OMPUMAHHA NEHCIi He3a1eXHO 8i0 MicUsA C8020
NPOXUBAHHSA, NeHCIOHePKA Yepe3 c8020 NpedcmasHUKa 38epHynaca 0o Cma-
pobinbcbKozo patioHHoz0 cydy JlyeaHcwbkoi 0b6aacmi ma npocusaa cyo 8usHamu
npomunpasHoto 6e30ianbHicme YnpasniHHsA lleHciliHozo ¢oHOy YkpaiHu
8 ApmemigcbKoMy patioHi 8 M. Jly2aHCbKy ujo00 Hegunaamu it neHcii 3 keim-
HA 2014 poKy i HeHapaxy8aHHA ma Hesunamy nexcii 3 1unHa 2014 poky,
30608’A3amu YnpasniHHa [leHciliHozo ¢oHOy YkpaiHu 8 Apmemiscbkomy
patioHi 8 M. Jly2aHcbKy noHosumu iti sunsiamy neHcii 3 keimua 2014 poky i Ha-
Ppaxy8aHHsA ma sunsiamy neHcii 3 nunHa 2014 poky (cnpasa N°431/5391/17)7.

AHanisytoun 06CTaBMHU CNPaBW, Cy[, BKA3YE, LLO CTAaTTA 8 3aKOHY YKpaiHu
«[Mpo 3aranbHOO6OB'A3KOBE AepKaBHe NEHCINHe CTPaxyBaHHA» 3aKpPInsIoe
came NpaBo rpoMafAH YKpaiHM Ha OTPUMAHHA NEHCIl, @ He MOXUBICTb 1T
OTPMMAHHSA 3a51eXHO Bif, MiCLLA MPOXMBaHHA OTpUMYBaya neHcil. [lo Toro »
aHanoriyHo JO CNpaB, KOTPi CTOCYIOTbCA NEHCIMHMX BUMMAT NepeceneHuam,
Cy[ 3BepTa€ yBary Ha Te, Lo 3aKoHOM YKpaiHu «[1po 3aranbHoo60B'A3KoBe
[eprkaBHe MeHCilnHe CTpaxyBaHHA» 3a3HAYAETbCA, LWO 3MiHa YMOB i HOPM
3arajibHoO000B'A3KOBOrO iePXKaBHOIO NEHCINHOro CTpaxyBaHHA 34iCH0-
€TbCA BUKITIOYHO LLMAXOM BHECEHHA 3MiH A0 LibOro 3aKOoHY.
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Y pilleHHi Cyay KYOBMM TaKOX € NOCUAHHA Ha Nepenik NiacTas
NPUMNVHEHHA BUMNJIATX NEHCIT, BU3HaYeHnn YactuHoto 1 cTaTTi 49 3aKoHy
YKpaiHu «[po 3aranbHOO60B'A3KOBE AepKaBHe MeHCiHe CTPaxyBaHH»,
30Kpema Ha Te, L0 BiH «€ BMYEPNHMM Ta Nepeadayae MOXIMBICTb NpUnu-
HEeHHA BUMMATU NEHCIT 3 iHWKX NiACTaB NuLe Y BUNaaKax, nepefoaveHunx 3a-
KOHOM, a He noctaHoBaMm KabiHeTy MiHicTpiB YkpaiHu abo B iHWWIA cnoci6s.

3a0BOJIbHAOYM NO30BHI BuMory, CynomM 3pobneHo BUCHOBOK, WO
«MPUMNUHEHHA BUMMATW MNO3MBaYvy MeHCii y 3B'A3Ky 3 BiACYTHICTIO JOBIgKN
BHYTPILUHbO NepeMiLLeHoi 0cobU Ta NPOXKUBAHHAM Ha TEPUTOPIT, ie opraHu
[eprKkaBHOI Blain He 3[iCHIOI0Tb CBOT MOBHOBAMXEHHSA, CynepeynTb NpuH-
umnam, AKi 3akpinneHi B KoHcTuTyuil YKpaiHuy, Ta nigctaBam, HaBegeHUM
y 3aKoHi YKpainu «[1po 3aranbHoobO0B'A3KOBE fepaBHe MeHCilHe cTpa-
XyBaHHA». TaKMM UMHOM, CY[, BBaXKae€, WO BiANOBiAAaY NPUNUHMB BUNNATy
HaneXxHoi Mo3mnBayvy NeHcii 3 NigcTaB, He NnependayeHrX 3aKOHOMY.

MNocnnatounce Ha no3unuito KoHcTutyuinHoro Cyay YkpaiHu y cnpasi
N2 1-32/2009 Big 7 *0BTHA 2009 poKy LLOAO0 TBEPAMXKEHHS, LLO «MPaBO rpo-
MaZAHNHA Ha Oflep>KaHHA MPU3HAYEHOI MOMY MeHCiT He MoXKe NOB'A3yBaTUCA
3 TaKO YMOBOIO, AK MOCTilIHe NPOXKMBaHHA B YKpaiHi», cyd pobutb BUCHO-
BOK MpPO Te, WO «TakUM YMHOM, 3a aHasori€to, Tak CaMo He Moxe 6yTu
06MeKeHO NPaBOo Ha OTPUMAHHSA NeHCIi 0cobi He3anexxHo Big Micua npo-
»KMBAHHA B YKpaiHi».

XapakTepHo, 1o B piweHHi Cyd WMPOKO NOCMNAETLCA Ha NPAKTUKY
€BPONENCcbKOro Cyay 3 npas JIIOANHN, 30KPEMa LLIOAO 3aCTOCYBaHHA CTa-
Ten 6, 14 1a ctatTi 1 [MepLoro MNpoTtokony Ao KOHBEHLiI Npo 3axucT Npas
NIOANHY | OCHOBOMONOMHKX CBO6OA.

30KpeMa, AOCNIAXKYUM NPAKTUKY EBPONENCbKOro Cyay 3 Npas JII0ANHN
CTOCOBHO nopyLeHHaA cTaTTi 14 KoHseHuii, Cyn 3BepTa€ yBary Ha npeLe-
[EeHTHe pilleHHA came WoAo NeHCIMHMX BUMnaT y cnpasi «[liukyp npoTu
YkpaiHu» (Pichkur v. Ukraine), B aAkomy, 30kpema, «Cyq 3a3HauumB, Lo 06-
MeXKeHHA Ha OTPVIMAaHHA NeHCIT 3aneXHo Bifi MiCLA NPOXNBAHHA € NOPY-
LWeHHAM cTaTTi 14 KOHBeHLiT Npo 3aXMCT NpaB NIOANHN | OCHOBOMOTOMHMNX
€BO60, 3rifHO 3 AKOK KOPUCTYBaHHA MpaBamim Ta CBO6OAAMM, BUIHAHUMU
B KoHBeHUii, mae 6yTu 3abe3neueHe 6e3 anckpmmiHauii 3a 6yab-aKkot
03HakKo. Y NyHKTi 54 BKa3aHoro piweHHA €CINJT 3a3HaumB, Wo HaBefe-
HUX BULLEe MipKyBaHb €ECIJ1 focTaTHbO ANA BUCHOBKY MPO Te, WO Pi3HMLA
B MOBOKEHHI, HA AKY 3afBHUK CKap>KMBCA, NopyLlyBana cTatTio 14 KoH-
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BeHLi, 3rigHO 3 AKOK KOPWCTYBaHHA NpaBaMu Ta cBo6ogamMm, BU3HAHVIMU
B KoHBeHUii, mae 6yTun 3ab6e3neueHo 6e3 auckpumiHauii 3a 6ygb-akoto
03HaKOI0 — CTaTi, pacu, KONbOopy LWKipW, MOBW, penirii, NOMITUYHUX YN iHLLIMX
nepeKoHaHb, HaLiOHAIbHOMO Y/ COLiafIbHOrO NOXOAXKEHHA, HANEXKHOCTI
[0 HaLlioHaNbHMX MEHLLUWH, MallHOBOTO CTaHy, HAPOAXKEHHs abo 3a iHLWOot
O3HaKolo, Y NOEAHaHHI 3i cTatTeto 1 lNeplioro npotokony Ao KoHBeHLUi,
AKoto NepenbdayeHo NPaBo KOXKHOT Gi3nMyHoi abo topuanyHoOi 0coby MUPHO
BOJIOAITU CBOIM MaiHOM Ta 3aKpinieHo, WO HIXTO He Moxe 6yTn no3bas-
NeHn CBOEI BAAaCHOCTI iHaKLWe, AK B iIHTepecax CyCcninbCcTBa i Ha yMOBaX,
nepen6ayeHyIx 3aKOHOM i 3arafibHUMU MPUHLUNAMM MiXKHAPOLHOrO NpaBay.

Takox Cyn MOTMBYE pilleHHA NPaKTUKO EBPOMENCbKOro cygy 3
npas noanHn y cnpasi «BaH Paante npotu Higepnangis» (Van Raalte v.
the Netherlands) (nyHkT 39) Big 21 ntotoro 1997 poky, B AKOMY BU3Ha-
YaETbCA, WO «BIAMIHHICTb Yy CTaBNeHHi € ANCKPVMIHALINHOLO, AKLLO BOHA
He Ma€ 06'EKTVBHOMO Ta PO3YMHOI0 OOI'PYHTYBAHHS, iHWMMK CIIOBaMU,
AKLLO BOHa He nepecnigye nerituMmHy Uinb abo AKLO HEMAE PO3YMHOrO
CNiBBiAHOLIEHHA MiXK 3aCTOCOBAHMMM 3aco6amu Ta NepechigyBaHoLo Linsto.
[JloroBipHa fep»aBa KOPUCTYETbCA CBOOOOIO pO3Cyay NPW BU3HAYEHHI
TOrO, Y/ Ta AKOIO MIPOIO BiMIHHOCTI B iHLLINX CXOXMX CUTYyaLiAX BUNpaB-
JOBYIOTb pi3HEe CTaBIeHHAY.

Kpim Toro, B piweHHi Cyn, nocnnaoumncb Ha NPakTUKy EBPONENCcbKoro
cyay 3 npaB NOANHY, BOCNIANB NUTaHHA BU3HAYEHHA NOPYLLIEHHA NpaB Nto-
OVHK, nepepbayeHnx ctatTeto 1 MNepluoro npotokony o KoHBeHLii, a came
TNYMaueHHs NOHATb «iHTepeciB CycninbCTBa» Ta «CNpaBeAnnNBoOro 6anaHcy»
MiX 3aranbHMMM iHTepecamMu CycninbcTBa Ta 060B'A3KOM 3aXMCTY OCHOBO-
NMONOXXHUX NMPAB KOHKPETHOI 0cobu. Tak, y cBOEMy pileHHi Cyn HaBoaWTb
BMCHOBKM y crnpaBgi «CyxaHoB Ta InbyeHko npoTu YKpaiHu» (Sukhanov
and llchenko v. Ukraine) Big 26 uepBHsa 2014 poky (3aaBu N268385/10 Ta
71378/10), y naparpadax 53-56 Akoro €EBponencbKuii cys 3a3Haums, Lo
«NepLnM i HaMronoBHIWVM NpaBunom cTaTTi 1 MNepLuoro NnpoTokony € Te,
Lo 6yAb-AiKe BTPYYAHHSA JePKaBHMX OpraHiB y MpaBo Ha MAPHE BONOAIHHSA
MaiHOM Ma€ 6y TV 3aKOHHVM i MOBUHHO NepecnifyBaTu NEriTUMHY MeTy
«B iHTepecax cycninbcTaax». byab-fike BTpyYaHHA TaKoX MOBMHHO OyTy Npo-
NOpLiNHUM MO BiAHOLIEHHIO JO nepecnigyBaHoi MeTW. [HWwrMmn cnosamu,
Mae 6yTv 3abe3neyeHo «cnpaseanvBuii 6anaHc» Mix 3aranbHUMM iHTepeca-
MW CYCMiNbCTBa Ta 060B'A3KOM 3aXMCTY OCHOBOMOMOMXHMX MPaB KOHKPETHOI
0cob6u. HeobxigHoro 6anaHcy He b6yne BOCATHYTO, AKLLO Ha BigMNOBigHY
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ocoby abo ocib byae NoknageHo ocobUCTUN Ta HAAMIPHWIA TArap (pilleHHA
y cnpasi «KonuwHin Koponb Mpedii Ta iHwi npoTu Mpeuii» (Former King of
Greece and Others v. Greece) [BI], 3aaBa N225701/94, nyHKTI 79 Ta 82)>».

Takox y cBoemy pilleHHi CyA NOCUNaEeTbCA Ha apryMmeHTaLito, npeacTas-
neHy €CIMNJ1 no cnpasi «pyaiu npotn Cepbii» (Grudic v. Serbia) (3okpema,
NYHKT 73 pileHHsA) Ta «Menumny npotn Cepbii» (Pejcic v. Serbia) (nyHKT 54
pilleHHs), 3a3Havaloum Npo Te, WO «BiAMOBA BifnoBigaya NOHOBUTA MO-
31Bayvy BUMIATY NeHCil, AKa 6yna npusHaveHa IOMy [ep>KaBoio paHille,
ane 3apas ii BUnnaTy NPUNUHEHO, € BTPYYaHHAM Yy MOro NpaBo MUPHOIO
KOPUCTYBaHHA MaiHOM, Take BTPYyYaHHA CyrnepeyunTb HalioHanbHOMY 3a-
KOHOAABCTBY YKpaiHu Ta cynepeunTtb cTaTTi 1 [poTokony 1 €BponencbKol
KOHBeHL,i 3 npaB nognHu. No3baBneHHA rpomMagsaH NOXMIOro BiKy Ha Tpu-
BaNUI nepiop — NOHaA ABa POKU — iX NMEHCIN, AKI € OCHOBHUM IPKEPesiom
I1A iCHYBaAHHSA, HE BUMPABAOBYE XOAHWI CYCMifIbHUN iHTepecC 3a 06CTaBUH
JaHoi cnpasu».

MNMocunatounch Ha piweHHA y cnpaax «H. T. npotn HimeununHm» (H. T.
v. Germany), «Hi6650 npotu Itanii» (Nibbio v. Italy), Cya Takox 3BepHyB
yBary Ha nigxig €CIMJ1y nuTaHHAX NpaBa Ha CNpaBeaINBIUI CYA Y KOHTEKCTI
po3rnagy neHCinHMX cnpas: «...y po3yMmiHHi CTaTTi 6 KoHBeHLUii «[1paBo
Ha cnpaBefnvBuiA Cya», AKe BKIIOYAE MPABO Ha PO3rNAf CnpaBm ynpo-
LOBX PO3YMHOIO CTPOKY, 0COBMMBA peTenbHiCTb NOTPIOHA B NEHCINHMX
cnopax (NyHKT 37 piweHHA ECMNJ1 no cnpasi «H. T. npotn HimeununHm»
(H.T.v. Germany), nyHkT 18 piweHHa ECMNJ1 no cnpasi «<Hi6610 npoTu ITanii»
(Nibbio v. Italy)). ¥ ubomy 38'a3ky Cyn NpoBOAUTb Napanesnb Mix npakTu-
Koto EBponencbKoro cyay y BuLeBKa3aHUX CripaBax Ta cuTyali€to Wwono
neHcioHepis [loHbacy, cepep iHWOrO i cMTyaLi€lo NO3MBayKK: «ICHYIOTb
UYMCNIeHHI BUNaAKKW, KON NeHCIOHepU — rpOMaAHn YKpaiHu. .. nomepnun
He TiNbKW Yyepe3 CBili Bik ab0 CTaH 340pO0B'sA, ane i Yepes HeNACbKi YMOBM
iCHyBaHHA Ha OKYMNOBaHi TepuUTOpii, BUKINKAHI BiACYTHICTIO rpOLIOBUX
KOLUTIB Ha XapyYyBaHHA, NiKyBaHHA Ta gornag. Tomy CyfoBun po3rnag Ta
BMpPilIEHHA AaHOI CnpaBy Ma€e 6y TN 3p06IeHO B HAMKOPOTLINIA CTPOK,
JOCTaTHIN ANA HagaHHA OUIHKM foKa3aM i NPUNHATTA BUCHOBKY NO CyTi
BMOTI».

AHanisyloun iCHyluUMNn CTaH peyen AK WoJo CUTYaLii Mo3mBaya, Tak i
BiAHOCHO Llinoi KaTeropii 0cid — neHcioHepiB, WO 3aMLWWANCD MPOXNBATU
Ha HEKOHTPOJIboBaHiIN Ypagom teputopii, Cya y3aranbHIOE, LWo:
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1. 3apas icHye 4OCUTb YiTKNIA Ta BPerysbOBaHUN 3aKOHOAABCTBOM Me-
XaHi3M MeHciHoro 3abe3neyeHHsA ocib NOXMNOro BiKy, AKi NPOXMBaOTb
Ha KOHTPObOBaHI TepuTopiil YKpaiHu.

2. Ocobnueuii nopagok (6e3BigHOCHO A0 oro AKOCTI. — lpum. asm.)
TaKOX CTBOPEHO i A1 NEeHCIOHEPIB i3 YMCNa BHYTPILLHBO NepeMilleHnX
ocib.

3. [inAa neHcioHepiB, AKi He NOKNHYNN CBOE MNOCTINHE MicLie NPOXKUBaHHA
Ha HenigKOHTPOJbHIN TePUTOPIl, ane BNPOJOBXK XKWUTTA CrnavyBanu
CTpaxoBi BHeCKM Ao MeHcilnHoro oHAay YKpaiHu, OKpemMoro nopagkKy i
MeXaHi3My HapaxyBaHHA i BUNaTW NeHCin fepkaBoto YKpaiHa He ne-
penbaveHo.

Hasogaun npuknag ana nigTBephXeHHA ocTaHHboI Te3u, Cya KOHCTa-
TYE: «<HaBMAKK, AepKaBa B 0cobi Bignosigaya cBo€ 6e3aianbHicTIO Big-
MOBJIAIE MO31BaYy B MOHOBJIEHHI BUMNATMK NeHCiT Ta NOCUNAETbCA HA HEO6-
XigHICTb 3MiHM HMM MiCLAl MOCTINHOIO NPOXMBAHHA 3 HEMIAKOHTPObHOT
TepUTOPIi HA KOHTPOSIbOBaHY ANA OTPUMAHHA MEHCIT».

HocnTb yHiKanbHUM ABULLEM AK ANA NPAKTUKN CYAIB € NOCUIAHHA
B piweHHi Ha KepiBHi npuHuunyn OOH 3 nuTaHb BHYTPIWHbOrO Nepe-
MilLleHHA BCcepeaunHi KpaiHn”’. 3oKpema, y piweHHi Cya NOCUIAETbCA Ha
MpuHuMn 6 KepiBHUX NPUHUMNIB, AKUIN NOAATAE B TOMY, LLIO «KOXHa J1t0-
[MHa Ma€ NpaBo Ha 3axuCT Bifl 4OBINbHOrO NepemilleHHs 3 i OyanHKy abo
MiCLsl MOCTINHOrO NPOXKMBAHHA. 3a60POHa AOBINBHOIO NepemilleHHA
PO3MOBCIOAXKYETLCA HA NEPEMILLEHHS MNif Yac 36 pONHUX KOHOIKTIB, AKLLO
HeoObXiaHICTb [y NnepemileHHi] He BUKNMKaHA BUMOraMu 3abe3neyeHHs
6e3neKkn UMBINbHUX OCi6, AKUX Ue 3adina€, abo HaCTIHUMN NPUUYNHAMIK
BiICbKOBOroO xapakTepy», Ta lNpuHunn 8 KepiBHUX NPUHLMMIB, 3rigHO 3
AKUM «repeMilLeHHA He MPOBOAUTLCA B CNOCI6, AKUI MOpYLLYE NpaBa ocio,
AKi NepemillyoTbCs, Ha XUTTA, MoBary Ao NofCbKoi rigHocTi, csobopay i
6e3neky». BigHoCcHO cuTyauii no3nBaya Ta Linoi Kateropii oci6, Wwo 3Ha-
XO[ATbCA B aHanoriyHux ymosax, Cy[; BKa3ye Ha Te, Lo YMOBU MepeTrHy
NiHiT po3MeXKyBaHHA He MOXKHa BBakaTh 6e3neyHumun (Npo Wwo cknageHo
perynAapHi 3BiTU MiXXHapPOAHNX MOHITOPUHIOBMX OpraHi3auin, a Takox
CYMHIBHICTb MOXJIMBOCTI TOrO, L0 MEeHCIOHepP, «MOKNHYBLUN OKYMNOBaHy
TepUTOPIto 3 MeToto peecTpalii AK BIMNO gna oTpumaHHA nNeHcii, 3moxxe 3a-

77 URL: https://www.ohchr.org/Documents/Issues/IDPersons/GPUkrainian.pdf.
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6e3neunTi cobi NPMHANMHI MiHIMaNbHWIA PiBEHb KUTTA Ha NIJKOHTPOMNbHIN
TepuTOpii Ha TpMBanun nepioay.

Y KOHTeKcTi 3aranbHoi cutyauii Cyf Tako»K MOTUBYE PilleHHA MOJOMXKeH-
HaMK Pe3ontouii MapnameHTcbKoi Acambnei Pagu €sponu Big 12 XKOBTHA
2016 poky, B NyHKTi 16.3 AKOT NAeTbCA NPO Te, WO «YKpaiHa Ma€ CnpoCTUTH,
HaCKINbKM Lie MOXKNNBO, MOBCAKAEHHE XKNTTA MELIKAHLiB HEMiJKOHTPOb-
HUX TePUTOPIN | NepemilLeHX OCib 3 LMX pPalioHiB 3a paxyHOK CKOPOYEHHS
aAMiHICTpaTUBHMX NpoLeayp WoAo JOCTyny A0 BUMNATK NEHCIN i colianb-
HOI JIOMNOMOTHU. . .».

BapTo 3a3HauMTK, WO BKa3aHe pPilleHHSA € HE MOOAUHOKNM, HE3BaKa-
IOUM Ha [OCUTb HEBENUKY KiflbKiCTb MOZIGHNX CMOPIB y CYAOBI MpaKTUL.

Y TOV e Yac € CeHC 3BePHYTU He MeHLLY YBary i Ha NPOTUAEXHI Mo3unLii
CYAiB B aHaNOriyHMX cnpasax.

30Kpema, po3riagaloumn marxe aHanoriyHy o npoaHasnizoBaHol BuLLe
cnpasy N°227/2158/1778, loHeLbKniA anenayuiiHnin aaMiHiCTpaTUBHWIA Cya
JiNLLIOB TaKMX BUCHOBKIB.

MoctaHoBa [o6poninbcbkoro micbkpaioHHoro cygy [loHeubKoi 06-
nacTi, Wo nepernaganacb y NOpAAKY anensAuilHOro ockapeHHs, byna
MOTMBOBAaHa TUM, L0 3 OrNAZY Ha YaC MPUNMUHEHHA opraHom [eHciHoro
¢doHay BMMNaTK No3mBavy NeHcii 3a3HayeHa Bignosigavem nigctaBa npu-
NMUHEHHA BUNIATU NeHCIi He byna nepef6ayeHa YNHHM 3aKOHOLABCTBOM,
TOMY BUM/aTa NeHcii Mae 6yTn NOHOBIEHA 3 Yacy NPUNUHEHHSA T BUNATY,
AKe Byno HenpaBOMipHUM.

Y MOTMBYBasnbHiN YacTUHI nocTaHoBM CyAOM HaBOAATbCA HOPMU 3aKO-
HOZABCTBA Ta Mif3aKOHHUX HOPMATUBHO-MPABOBYX aKTiB, LLO Oy NPUINHA-
Ti AK peakLia Ha 36POHUI KOHGAIKT Ta ryMaHiTapHy cuTyalito Ha [loH6aci.

30Kpema, 3BepTaETbCA yBara Ha Te, o cTatTeto 14 3akoHy YKpaiHu
Bi 20 6epe3Hs 2003 poky N2638-1V «[po 60poTbby 3 TepopU3Mom» (3i
3MiHaMK, BHECEHUMM 3rifHO i3 3aKOHOM YKpaiHu Bif 5 uepBHA 2014 pokKy)
nepepbayeHo, Lo B paoHi nposefeHHA ATO MOXKyTb BBOAUTACA TUMYACOBI
obMmexeHHA npaB i cBo6oA rpomagsiH.

3a pe3ynbTaTamy aHasnizy NoNIOXKeHb PefieBaHTHMX 3aKOHOLABUYMX Ta
NiA3aKOHHVX HOPMATUBHUX aKTiB CyOM KOHCTATYETbCA, O «0COOM 3 Ha-

78  URL: http://reyestr.court.gov.ua/Review/69922388.
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ceneHnx NyHKTIB, Ha TePUTOPIl AKNX OpraHu fiep>kaBHOI BNagn TMMYacoBO
He 3[i/iCHIOTb ab0 34iNCHIOITb HE B MOBHOMY 00CA3i CBOI MOBHOBAXEHHH,
MaloTb MPABO Ha OAEPXXaHHA MEHCINHNX BUMAT 3a YMOBM NepeMilleHHA
B HaceneHi NyHKTU, Ha TEPUTOPIT AKX OpraHun Aep>KaBHoT BNagm 34iNCHI0-
t0Tb CBOT MOBHOBaKEHHA B MOBHOMY 00CA3i, | 3BEPHEHHA 1O CTPYKTYPHOTO
niapo3Ainy micLesoi AepXkaBHOT aAMiHICTpaLil 3 NMTaHb couiasnbHOro 3a-
XMCTY Ta B3ATTA Ha 001K, L0 Ma€ Oy Ty NifTBEpAXKEHO AOBIAKO NPO B3ATTS
Ha 06J1iK BHYTPILLHBbO NePEeMILLEHOT 0COOU», a TAKOX, LLIO ©KOAHMMU HOPMa-
TUBHMMW aKTamW, LLIO PErfiaMeHTYIoTb MOPAAOK Ta YMOBM OTPUMAHHA MeHCiT
y nepiof 36poiHOro KoHGNIKTY, TMMYacoBOi OKynNaLlil, TOBCOAHMX MPOABIB
HaCUNbCTBA, MaCOBMX NOPYLLUEHb NPaB IIOAVNHN Ta HAA3BUYAMHUX CUTYaLn
NPUPOAHOrO YN TEXHOFEHHOTO XapaKTepy, He nepeabayeHo 34iNCHEeHHA
NeHCINHWX BUMAAT NOTePNifnMm, AKi He NepeMiCTUANCD i3 TUMYACOBO OKYMO-
BaHOI TepUTOPIi Ha NiZKOHTPOJIbHI OpraHam Aep>XaBHOi BNagn Teputopin.

Y cBoemy piweHHi Cyf TakoX NOCUIAETbCA Ha MOCTaHOBY BepxoBHOro
Cyay YkpaiHu Big 12 kBiTHA 2017 poky no cnpaBsi N2 6-51uc177°, B Akil Bep-
xoBHM Cyp YKpaiHy QifiLLOB Takoro BUCHOBKY, «LO NPW BifCYTHOCTI fOBIA-
KU BHYTPILWHbO NepemilleHoT 0cobu coLianbHi BUNIATH He 34iiCHIOITbCAY.

BapTo 3a3HaunTy, WO B GifbLIOCTI pilleHb B aHaNoOriYHUX CrpaBax Kito-
YOBMM MOMEHTOM € MOCUJIAHHA Came Ha BKa3aHy NocTaHoBYy BepxoBHoro
Cyny YKpaiHu, He3Bakaloum Ha Te, Lo BoHa Oyna BUHeceHa B CrpaBi, AKa
He CTOCY€ETbCA NUTaHb NEHCIMHNX BMMNAaT, bifbLue Toro, 3rogomM BepxoBHyM
Cynom 3giicHeHo BiAaCTyn Bif 3a3Ha4YeHOT NPaBOBOI NO3uLii.

Baromum ¢akTopoMm, Wo BMAMBAB Ha Pi3HOMaHITTA AyMOK Ta apry-
MeHTaLiT y cygax neplioi Ta anensauinHoi iHcTaHUiln, 6yna BigCcyTHICTb
[0 2020 poKy KoHconigoBaHoi nosuuii BepxoBHoro Cygy. 3okpema, wwe
fJOHeaaBHa B €AMHOMY pPeeCTpi CyAOBMX pilleHb BAANOCA 3HAWUTLX NnLe
ofHe piweHHA BepxosHoro Cyay B Takill KaTeropii cnpas (MOXMBO, € 1
iHWi B pasi MOLWYKy 3a BiAMIHHUMMN KpuTepiamum).

Tak, 1 nnctonapa 2018 poky BepxosHun Cyn y cnpasi N°433/3146/15-a%°
[iNLWOB TaKMX BUCHOBKIB.

O6cmasuHu cnpasu NonA2anU 8 Makomy: No3vBad 3BepHynaca Ao cyay 3
MO30BOM, Y AKOMY NMPOCKa BU3HaTU 6e3AianbHICTb YnpaBniHHA [NeHciiHoro
doHay YkpaiHu B OBTHEBOMY palioHi M. JlyraHcbKa JlyraHcbKoi o6nacTi

79 Awani3 loctaHoBH Ta no3uLii HoBOCTBOPeHoOro BepxoHoro Cyay AvB. Aani.
80  URL: http://reyestr.court.gov.ua/Review/77586298.
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NPOTUNPaBHOIO Ta 3060B'A3aTN OCTAHHE CMNATUTX MNO3MBaYy NEHCIlo 3a Bi-
KoM 3a nepiog 3 1 nunHa 2014 poky. Cepef iHWIOro No3rBayka 3a3Havana,
LL|O Yepes BiK Ta MOraHni CTaH 340POB'A He MOXKe BUIXaTu 3a Mexi MicTa J1y-
raHCbKa, a Tomy ii MpaBa Ha OTPUMAaHHA NeHCii NopyLeHo. Takox KacauiHy
cKapry obrpyHToBaHO TVM, LLO pPilleHHA NPo NiKBiAaLjilo Ta peopraHizauito
BignoBigaya He NpuIManocb, TO6TO Le € NiACTaBOoo A4S BU3HAHHA 6e3ai-
ANbHOCTI OCTAHHbOTO LWOAO HEBUMNAATY MEHCIT NPOTUNPaBHMUMU, a Npu-
NMUHEHHA BUNNaTK NeHcii Bigbynoca Bcynepey ctaTTi 49 3akoHy YKpaiHu
«[Mpo 3aranbHOO6OB'A3KOBE AepaBHe NEHCIHe CTpaxyBaHHA». Kpim Toro,
no3uBayka HarosowyBarsna, Wo 6axae oTpUMyBaT/ NEHCIto 3a MicLieM Npo-
XKMBaHHA — B M. JTyraHCbKYy.

3a pesynbTataMmy CUCTEMHOIO aHanidy 3akoHy YKpaiHu «[1po 3aranb-
HOO60B'AI3KOBE AepKaBHe NeHCiliHe cTpaxyBaHHA», YKa3sy Mpe3ungeHTa
YKpaiHu Big 14 kBiTHA 2014 poky N2405/2014, AKum yBefieHo B fito pi-
WweHHA Pagn HauioHanbHoOI 6e3neKkn i 060poHK YKpaiHu Big 13 KBiTHA
2014 poky «[po HeBigknagHi 3axoau WoAo NOAONAHHA TePOPUCTUYHOT
3arposu i 36epexxeHHA TepUTOPIaNibHOT LiNiCHOCTI YKpaiHM», MOCTaHOBU
KabiHeTy MiHicTpis YkpaiHu «[leaki nuTaHHA GpiHaHCyBaHHA GO4XKETHMX
YCTaHOB, 3[iNCHEHHA couianbHUX BUMNMIAT HaceNeHHIO Ta HagaHHA diHaH-
COBOI NiATPUMKN OKpeMuM NignpreEMCTBaM i opraHisauiam [JoHeubKol
Ta JlyraHcbKoi obnacTteil, a TakoX iHLWMX NaTeXiB 3 paxyHKiB, BigKpUTUX
B opraHax KasHauenctsa» Big 7 nuctonaga 2014 poky N2595, noctaHOB
HauioHanbHoro 6aHky YkpaiHu Big 23 nunHa 2014 poky N°436 Ta Big
6 cepnHA 2014 poky N2 466 cyn AOXOANTb BUCHOBKIB, LLIO MPAaBO Ha NeHCinHe
3abe3neyeHHA 3[iNCHIOETbCA He TiTbKM LWAXOM HapaxyBaHHA MNeHcil, a i
baKTUYHMM OTPUMAHHAM HapaxoBaHWX CYM, LLIO HEMOXINBO 6e3 BigHOB-
NeHHA poboTK 6aHKIBCbKOT CUCTEMY Ha TEPUTOPIT HaceleHMX NYHKTIB, AKi
He KOHTPOJIOITbCA YKPAiHCbKOIO BAaAolo.

CTOCOBHO 3aCTOCYBaHHA HOpM nocTaHoBY KabiHeTy MiHicTpiB YkpaiHu
Big 5 nuctonaga 2014 poky N2 637 Cyp BKasye, L0 3a3HAYEHNI «MiA3aKOH-
HWI aKT He € 3aKOHOM, TOMY He MOXe 3BY>XYBaTW 4/ CKacoByBaTV Mpasa
rpoMagsH, AKi BCTaHOB/IEHO HOPMATMBHO-MPaBOBUMYM aKTamMu BULLOT OpU-
AVYHOT cunn. Kpim TOro, BiH He perynioe NUTaHHA WoAo 34iMCHEHHA NeH-
CiHMX BUMNNAT 0cobam, siKi 3 palioHiB npoeefeHHs ATO o TenepilHboro
yacy He nepecenunnca Ta NPOAOBXYOTb MPOXMBATY 38 CBOIM NOCTINHUM
MicLieM NPOXXMBaHHA Ha TePUTOPIi, AKa He KOHTPOJIIOETLCA OpraHaMu aep-
»aBHOI Bnagw». Koneria cygais BKasye, WO BiACYTHICTb y NO31BaYva ctaTtycy
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BHYTPILLHbO NepemilLeHOoi 0cobU He BNNBAE Ha peani3aLlito NpaBa Ha NeH-
CillHe 3abe3neyeHHs, a OTXKe, MPaBO Ha OTPUMAHHSA MEHCIT He 3aNeXNTb
Bif MiCLA NPOKMBAHHA NO3MBaYa, AKe 3HAXOAUTbCA HA HEMIAKOHTPOSbHIN
YKpaiHi TepuTopii.

Mpwu ubomy Cyp 3a3HayaE, WO No3rBayvka HanonAra€e Ha 3060B'A3aHHI
BignoBsigaya — YnpasniHHa MNeHciliHoro ¢oHay YKpaiHu B )KoBTHEBOMY
panoHi m. JlyraHcbKa, MOHOBUTW BUMATy MeHCIi 3a micuem il dakTmyHoro
npoxumBaHHsA. MNpoTe YnpasniHHA MeHcinHoro poHAay YkpaiHv B ?KOBTHEBO-
My panoHi M. JlyraHCbKa He MepemiCTUII0CA Ha NiAKOHTPOJIbHY TEPUTOPItD,
OT>Ke, «BiOMOBifay € TaKMM, L0 TIMYACOBO He 3[1iICHIOE CBOT MOBHOBAMEH-
HA, a TOMy 3a6e3neunTI HapaxyBaHHA Ta BUMATY NeHCIi AK Ha Yac CnipHKX
NPaBOBIAHOCKH, TaK i HA AHUI YaC € HEMOXKNBUMY.

OpfHaKy notToyHomy poui BepxosHum Cygom 6yno chopmoBaHo 1 iHLwy
npaBoOBY MO3ULil0, fIKa BifoOpaxKeHa yxe B KiNlbKox crnpaBax. 30Kpema,
y cnpaBi N2227/2158/17%" 17 6epe3Ha 2020 poky 6yno noctaHOBNEHO
pilleHHA, AKMM NO30BHI BUMOTM 3a40BOJIEHO Ta MOTMBOBAHO TaKMM.

MpoBoasuM cCUCTEMHIMIA aHani3 NpaBoBoi 6a3n CTOCOBHO MEHCIHOTO
3abe3neyeHHsA Ta couiaibHMX BMMNAT Y KOHTEKCTi 3MiH, CPUYMHEHMX
36PONHMM KOHOIKTOM, NepemilleHHAM UMBiIbHMX OCib, a TakoX aep-
»aBHWX opraHis, BepxosHun Cyp BKasye, WO «3a HaBe4eHOro NPaBoBOro
perynioBaHHsA, yMOBaM/ MPU3HAYEHHA Ta NPOAOBMXKEHHA BUMIATY NEHCIN
BHYTPILIHBbO NepemileHnM 0cobam €: 3HaXOAKEHHA BHYTPIWHbO Nepe-
MileHnX ocib Ha obniky Micua nepebyBaHHA, WO NiATBEPAXKYETLCA JO-
BifIKOIO; HAABHICTb paxyHKy B ycTaHOBI MNAT «[lep»KaBHWI OLWagHNA GaHK».
BoaHouac no3unBay He € BHYTPILLIHbO NepeMiLLeHOo 0CObO0t0 Ta MPOXUBAE
Ha HeNigKOHTPOJbHIN YKPATHCbKi Bnagi TepuTopii».

Taknum unHom CyfoM 3BepTa€ETbCA yBara Ha Te, Lo BKa3aHi Hopmu 3a-
KOHOZABCTBA LLO10 BHYTPILUHbO NepeMillleHnX OCib He MOXYTb 6y TI 3acTo-
COBaHVMM [0 OCi6, KOTPi NPOXKMBaOTb Ha TMMYACOBO OKYMOBaHil TepUTopii.
Ha nigTBepaxeHHs uboro aprymeHTy Cyf TaKOX MOCUNAETbCA Ha CNpaBy 3i
CXOXKUMM NpaBoBigHocHamu (N2 243/3505/16-1), po3rnapatoun Aky Benvka
MNanata BepxosHoro Cyay B noctaHoBi Big 20.09.2018 p. ginwna BUCHOBKY,
LU0 HeHaZlaHHA NO3MBayeM, AKMI He € BHYTPILIHbO NepemilleHoio 0coboio,
LOBIAKN MPO B3ATTA MOro Ha 065K AK 0cobK, AKa NepemMillyeTbCA 3 TUM-

81  URL: http://reyestr.court.gov.ua/Review/88245473.
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YacoBO OKYMOBaHOI TepuTopii YKpaiHu abo parioHy nposeaeHHs ATO, He €
nigcTaBo A41A HEBUMNMATK NO3MBaYy CTPaxXoBUX BMMAT.

OTxe, Cyn pobnTb BUCHOBOK MPO Te, WO «BiACYTHICTb Yy NO3MBaYa CTa-
TYCY BHYTPILUHbO NepeMileHol 0cobM He MOXKe BMIMBATU Ha peanisadito
npaga Ha NeHcilHe 3a6e3neyeHHA. Kpim Toro, BUK/IIOYHWUIA Nepenik nigctas
ONA NPUNMHEHHA BUNNATW MEHCI HaBeeHo y cTaTTi 49 3aKkoHy YKpaiHu
«[Mpo 3aranbHOO6OB'A3KOBE fiepKaBHe NeHCiliHe CTpaxyBaHHA», HAABHICTb
AKNX Y CMpaBi, WO PO3rNALAETLCA, BCTAHOBNEHO He 6yno».

Y LlbOMy KOHTEKCTi HeOOXiIHO AOAATKOBO 3BEpPHYTU yBary Ha Ty 06-
CTaBUHY, LLO, 3BaXaloum Ha HM3KY Nif3aKOHHMX aKTiB, AKi perynowTb me-
XaHi3MU OTPUMaHHA NEHCINHUX BMNNAT, 30Kpema LWAAXoM 6aHKiBCbKOro
06cnyroByBaHHs, a 0COOMBO CTOCOBHO OCib, AIKi MPOXMBaOTb HA HEKOHT-
pOJIbOBaHi TepuUTOpIi (Cepen AKUX BiAKPUTTA paxyHKa JvLLe 3a YMOBM OCO-
6uUcToi NPUCYTHOCTI, NepioanyHa BepurdikaLia ocobu oTpumyBaya ToLLO),
NnopnibHi pilleHHA Hapa3i HEMOXIMBO BUKOHaTW. lMeplLu 3a Bce Lie NOoB'si3aHO
i3 Ti€lo 06CTaBMHOI, WO MO3MBavi B Ui Ta NOAIGHNX cripaBax € ocobamu,
KOTpi Gi3NYHO HE MatOTb 3MOT AiCTAaTUCh KOHTPOJIbOBaHOI YpAaoM YKpaiHu
TepuTopii y 38'A3KY i3 NiTHIM BiKOM, iHBanigHICTIO, TAXKKUMN XBOpOOamMu.

AHani3 piweHHsa €sponelicbko20o cydy 3 npas Il0OUHU
w000 docmyny 00 neHciliHuUX eunsiam y KOHmeKkcmi 36poliHoz2o
KoHenikmy Ha [Jon6aci

Y KOHTEKCTi HaBefeHUX BuLe N1UTaHb LWoAo peanisaLii npaBa Ha NeH-
CillHe 3abe3neyeHHA ocobam i3 uncna BHYTPILWHbO NepemileHnx ocib,
TaK CaMo, fIK i TM, XTO 3a/IMLUNBCA NPOXKMBATK Ha TUMYACOBO OKYMOBaHMX
TepUTOPIAX, HEMOXKNBO OBINTIN yBarot pilleHHs EBPONENCbKOro cyay 3
npaB NOAVHY, AAKe CTOCYETbCA PO3rNAAY NMUTAHHA WOAO NOPYLLUEHHA NpaB
noanHn, nepepgbaveHnx KoHseHuieto, B cuTyalii 36poiHOro KOHONIKTY
Ha [loH6aci, B YKpaiHi.

Mosa e npo piweHHsA wopo cnpasu «Llesap Ta iHWwi NpoTn YKpaiHm»
(Tsezar and others v. Ukraine), N2 73590/14, 73593/14, 73820/14, 4635/15,
5200/15, 5206/15 and 7289/15 (piw.), 13 niotoro 2018 poky.

HocnTb HevacTo TPanNATbLCA BUNAAKKW, KONK pilleHHA €BPONencbKo-
ro cyfly BUKNMKano 6 Takuii 3HaUHWI pe30oHaHC cepef NpeacTaBHUKIB AK
LepKaBHUX, TaK | HelepKaBHMX CTPYKTYP B YKpaiHi. [pryomy 6e3BigHOCHO
[0 CyTi CaMOro pilleHHsA, TIyMayeHHA HajaBanucb AOCUTb YacTo Aiame-

4. CynoBuIA 3aX1CT NPaB BHYTPILWHbO NepeMileHunx oci6 B YKpaiHi... » 73



TpanbHO NPOTUAEXHI. [IpUHaNMHI BapTiM yBaru € Tor GaKT, Lo pilueHHA
y Ui cnpaBgi 6yno NpUIAHATO He MO CYTi, @ CTOCOBHO MPUIAHATHOCTI.

AIK y>ke 3a3Hayanocb B O4HOMY i3 MonepeaHix po3Ainis, CyTb cnNpasu
nonsarana B TOMy, L0 3aABHUKK, Xuteni MicTa [loHeubKa, AKNM Yy pPi3Hi fatn
y 2014 poui 6yno npvnMHeHO BUMNNATK i3 colianbHOro 3abesneyeHHs,
CKapXXMN1Cb Ha MOpYLLeHHA NyHKTY 1 cTaTTi 6, cTaTTi 14, cTaTTi 1 [poToKony
MNepworo, nyHKTY 1 cTaTTi 2 KoHBeHLUil.

OTKe, aHani3yloun BUCHOBKM EBPOMNENCHKOro CyAy LWOAO NOPYLIEHHS
CTaTTi 6 KOHBEHLUii, MOXXHa CTBepA»KyBaTu, WO CY[ BU3HAB CKapry He-
NPUIAHATHOIO Y 3B'A3KY i3 TVM, WO He 6yNo BUYepnaHo BCi HaLiOHaNbHi
3acobu pugnMYHoro 3axucty. 3okpema, Cyf MOTVBYE TaKe PilleHHA TUM,
L0 «AepPrKaBHi opraHn Bnaan YKpaiHu BXWK BCiXx HEOOXiAHMX TM 3axoaiB
LA opraHi3auii cynoBoi ccTeMm TakM YMHOM, o6 3abe3neunTn npasa,
nepepbaueHi ctaTTeto 6, ePpeKTUBHO Y KOHKPETHIN cuTyauii nocTitHoOro
KOHNIKTY, Ta AiNLWIM BUCHOBKY, O BOHM 3pobunn Bce, WO B iXHiX cunax
3a LMx 06CTaByH, A/1A BUPILLEHHA CUTYaLii 3asBHMKa (CnpaBa «Xnebik npoTu
YkpaiHu» (Khlebik v. Ukraine), & 79). AHanoriuHo y uiii cnpasi Cyq BBaXae,
O HaLioHanbHi opraHy BRagun 3pobunm HanexHUM YNMHOM OYiKyBaHi
BiZl HUX KPOKM ANA 3abe3neyeHHs HanexHoro GyHKLUioHyBaHHA CyaoBOT
cUcTemu, Lo pobuTb Tl JOCTYNHOK ANA MeLLKaHLiB TepuTopil, AKi Hapasi
He KOHTPONIITbCA YPAROMY.

Cepep iHworo Cya Haronouwye, wo Cyay He 6yno HagaHo AoKasis,
«AKi 6 NigTBEPAXKYBaNu TBEPLXKEHHA 3aABHUKA, LWO iX ocobucTa cutyaisa
nepeLLKoaXana im nepecyBaTnca Ha TepUTOPItO, Ha AKIM po3MillyBanmca
BiAMOBIAHI Cyan, AnA nofaHHA NO30BHUX 3aAB abo YNOBHOBaXeHHA npej-
CTaBHMKa Ana uboro» (§ 54), y 38’A3Ky 3 TUM 3p06/1eHO BUCHOBOK, LU0
3a 06CTaBUH i€l crnpaBy He3aaTHICTb 3asBHUKIB NogaBaTh CBOI MO30BU
[0 Cyay y CBOEMY MICTi NPOXKMBAHHA He MOripLUyE caMy CyTb IXHbOro npasa
Ha JOoCTyn o cyay».

Taknm YMHOM, 3a3HaYeHi BUCHOBKM CBiYaTb NPO Te, WO cami 06CTaBu-
HU 36pONHOro KOHONIKTY Ta BiACYTHOCTI CyAiB HAa TMMYaCOBO OKYNOBaHMX
TEPUTOPIAX HE BKA3YIOTb Ha BiACYTHICTb NOTPebu BMUYEpnaHHA MeToiB
HaUiOHaNbHOrO 3aXMCTy Ta MOXK/MBICTb 3BEePHEHHA 0 EBPONEnCcbKoro
cyny 6e3 cnpob 3axmcTUTI CBOI NMpaBa B HaLioOHanbHOMY CYAi.

flk BOAUa€eTbCA i3 HaBeAeHX BuLle NPUKIaaiB crpas, NeHCioOHepwy,
L0 3aNULLINANCh NPOXMBATX Ha TUMYAaCOBO OKYMNOBaHIi Teputopii, yepes
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npeacTaBHUKA 3MOMN 3BEPHYTUCA [0 CyAiB Ha NifKOHTPONbHIN YpAaay
YKpaiHu Teputopii Ta 3pobuT CNPoby OCKAPXKUTK HE3aKOHHICTb NPUMK-
HEeHHA BUMNIATW NeHCIN. AK y»Ke 3a3Havanoch, y KinbKox cripaBax, B AKNX
MUWHYJSIOro poKy 6yno HanpaBneHo KacauiliHi ckapru, BepxosHuin Cyg Big-
MOBWB Y BiAKPUTTI KacaLlinHOro npoBagXeHHA. A oTxe, no3meayi manu/
MaloTb 3MOTY 3BEpPHYTUCA 40 €BPONENCbKOro Cyay i3 4OCUTb BaroMoro
iMOBIPHICTIO TOrO, WO BMCHOBKM B cnpasi «Lle3ap Ta iHWi npoTtn YKpaiHn»
(Tsezar and others v. Ukraine) He cTaHyTb MpUUYMHOLO BIMOBM Y po3rnAagi
X CKapr, NPVHaMMHi 3 TOUKU 30pYy NMUTAHHA JOCTYNY 10 NPaBOCYAAA Ta He-
BMYEPMaHHA 3aC06iB HaLliOHANbHOIO 3aXMCTY.

KntoyoBnmM B CNpaBi € BUCHOBKM LOAO CKapry 3asaBHUKIB Ha Nopy-
LWeHHsA 3a cTatTeto 1 MpoTtokony N2 1 no KoHBeHUii, AKi 6yno BU3HAHO He-
NPUAHATHUMK. B LlaHOMY BMNagKy NPUYMHOK BU3HAHHA HEMPUNHATHUMMU
€ TaKOXK HeBMYEepraHHA 3aco6iB HaLliOHaNbHOMO 3aXMUCTY.

€BPOMNeNCbKMM CyAOM TaKoX 3p00feHO BUCHOBKN LLOAO NMOPYLIEHHSA
npaea, nepefbaueHoro ctatteto 14: «<6yTr 3ab6e3neyeHnM 6e3 JUCKPUMIHa-
il npaBamu, rapaHToBaHUMKN KOHBEHLIEI, MOPYLUYETLCA, KON AeprKaBu
CTaBNATbCA NO-Pi3HOMY A0 OCi6 3 aHANOFYHUMY CUTYaLiAMY 6e3 HafjaHHA
006’EKTVMBHOrO Ta PO3YMHOro o6rpyHTyBaHHA «TniMeHHoC npoTtu Mpeuii»
(Thlimmenos v. Greece [GC], N234369/97, § 44, €EKINJT 2000-1V)».

Y uin cnpasi Cyg 3a3Hayvag, Wo nepuli Tpy 3aABHUKN MNOPIBHIOBaNN
CBOIO CMTYaLitlo 3 CUTYyaLi€lo pe3nfeHTiB iHWKX TepuUTopin YKpaiHu, aki
nepebyBatoTb Nig KOHTponem Ypaay.

Cyg piNwoB BUCHOBKY MPO Te, WO CKapru 3asBHUKIB € ABHO HEOO-
I'PYHTOBaHMMMU, 3a3HAYMBLUN, L0 «FOJIOBHA PI3HULA MiXK MONOXKEHHAMN
nepLUMX TPbOX 3asABHUKIB Y NOPIBHAHHI 3 MONOXEHHAMM 0Cib, AKi NPOoXK-
BalOTb Ha TEPUTOPIT IHLWINX PErioHiB, KOHTPONbOBAHUX YPAAOM, NONArae
y TOMY, LLO B MICTi, e NPOXMBaIOTb Ui 3aABHUKK, YPAL He 3[INCHIOE CBOT
NoBHOBaKeHHA. OUeBMAHO, Lie 3HAUHO OOMEXKYE, AKLLO He No36aBnse Ypas
MOXNUBOCTI ePEKTVBHO NigTPUMYBaTK AiANbHICTb CYAiB Ta 34iNCHIOBATY
couianbHi BUNNaTu Ha Ui Teputopii. O6'€EKTUBHUN YNHHWK BINCbKOBUX AilA,
Lo BiabyBaloTbCA B PerioHi, ie NPOXKMBanu nepLli TpU 3adBHUKK, 3MyCUB
YpAag BX1UTN 3aX0fiB LWOAO BUMNPaBIEHHS CTAHOBKLLA, AKi He MOTPIOHI B iH-
LIMX YaCTMHAX KpaiHW, AKi 3annwnnnca nig KoHTponem Ypagy. 3saxkaouu
Ha BuweHaBedeHe, Cyad BBaXKae, WO nepLli TP 3aABHUKM He OMUHWUANCA
B «@HANOrivHin cuTyauii» NOPIBHAHO 3 TUMM, XTO NPOXKUBAE Ha TEPUTOPIl,
KOHTPOJIbOBaHI YpAagom».,
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HopaTtkoBo, He aHanisyoun nutaHHA, Cyq BU3HAB HEMPUNHATHOI
CKapry LWOAOo NOopyLUEHHA NpaBa Ha XUTTA, BiANOBIAHO A0 NyHKTY 1 cTaT-
Ti 2 KoHBeHLUji, 3 MOTMBIB HEBUYepMNaHHA 3aco6iB HaLiOHaNbHOMO 3axXKCTY.

Ak B6ayaeTbcA i3 pilleHHA, EBPONENCbKUM CylOM He 3p0obneHo BU-
CHOBKIB MO CYTi MOPYLUEHHA NpaB, rapaHToBaHUX KoHBeHuiel. Came Tomy
JOC/Tb nepefyacHMN MOXKHa BBaKaTu TBepAKeHHA npo Te, wo Cygom
BM3HAHO BiCYTHICTb NOPYLUEHb NPaB, rapaHTOBaHWX KOHBeHLUi€lo, B3arani
(a ocobnmBo B TpakTyBaHHI 3MI)&,

Takum YyMHOM, cyfam HeobxifHO O6yTh 0CO6NNBO PO3BAXKIMBUMM
npw po3rnAgi cnpas AK WoA0 NPUNMHEHHA NEeHCINHMX Ta couianbHNX
BMMNNAT 0cobam, LWo 3annWMANCh NPOXKMBATL Ha TUMYACOBO OKYMOBaHil
TepuTopil, Tak i NnepeceneHuam. Agxe B faHomMy KoHTekcTi Cyf He Hafjas
OLHKY MO CYTi iCHYIOUil cnTyauii, TOMY € MPUHANMHI KinbKa «BiAKPUTUX»
NUTaHb, LWOAO AKUX HEOOXiAHO abo BUPOOUTU BHYTPILLIHIO NO3KL i, 360 X
yeKaTy Ha TOUKY 30py EBPONENCbKOro cyay.

30Kpema, TakuMu MUTaHHAMW NMPUHANMHI MOXYTb 6y TI TakKi:

1. Yn nowwmpooTbCA NO3UTUBHI 3000B'A3aHHA fepKaBy YKpaiHa
LLOAO NEHCINHOrOo Ta CoLialbHOro 3aXMCTy FPOMaAAH Ha TMMYacoBO
OKyMoBaHi Teputopii (To6To, um B3arani AeprkaBa 3060B'A3aHa BMMNIIa-
yyBaTW MeHCii Ta iHWi couianbHi BMNNaTh 0cobam, WO NPOoXKMBaKOTb
Ha HeNigKOHTPOJbHIN TepuTopIi)?

AKLLO CTOCOBHO NepLIOro NUTaHHA BigNoBiAb CTBEPAHA, TO HACTYMHUMU
NMUTaHHAMMU €:

2. Yun € NPUNHATHMM MeXaHi3M NEeHCINHUX Ta couianbHUX BUANAT
«3a JOBIAKOI nepeceneHuyA»?

AKLO X i WOAO LUbOro NTaHHA BiANOBIAb CTBEPAHA, TO 3 Hel BUNAu-
BalOTb NMUTaHHA:

3. Kot € oUiHKa BigCyTHOCTI MeXaHi3my oo OCib, AKi He MatoTb ¢i-
3UYHOI 3MOrV CKOPUCTATMCb MOXKITMBICTIO OTPUMAHHA JOCTYMY [0 NeH-
CilHMX Ta couianbHUX BUNAAT «3a AOBIQKO NepeceneHua»?

82 «YKpaiHa 3aKOHHO BiAMOBNAE y CoLBUNAATAX XuUTeNAM OKynoBaHux Teputopiii lonbacy, — Metyxos». URL: https://
vgolos.com.ua/news/ukrayina-zakonno-vidmovlyaye-u-sotsvyplatah-zhytelyam-okupovanyh-terytorij-donbasu-
pyetuhov_302902. html; «€CM11 go3BonvB Ykpaiki He nnaTuTi newcii xutenam okynoaHoro [lon6acy». URL: https://
glavcom.ua/country/politics/jespl-dozvoliv-ukrajini-ne-platiti-pensiji-zhitelyam-okupovanogo-donbasu-473393.
html; «€CTVJT BIU3HAB 3aKOHHOIO HEBUNNATY NeEHCIi XUTENAM HeniKOHTpoNbHYX TepuTopiit loH6acy». URL: https:/
hromadske.ua/posts/yespl-vyznav-zakonnoiu-nevyplatu-pensii-zhyteliam-nepidkontrolnykh-terytorii-donbasu.
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4. YnBignosigaloTb KpUTEPIAM 3aKOHHOCTI Ta MPONOPLHOCTI yMOBU
[OCTYNy A0 NEHCIiNHYX Ta coLianbHVX BUMNAT, SiKi nepeabayae cTBOpeHa
Ypsapgom crctema 3abesneyeHHsA 4OCTY Ny A0 NEHCiN Ta colianbHUX BU-
nnaT «3a AOBIAKOI NepeceneHuax»?

4.2. CypnoBa npaKTu1Ka 3 NTaHb JOCTYNY BHYTPILHbO
nepemiweHnx ocibé Ao couianbHUX BUMMAT

[epaBoto BCTAaHOBIEHO pAf CoLianbHNX rapaHTi, 30KpeMa, 3aKOHa-
Mn YKpaiHu: «[1po gepaBHi couianbHi CTaHgapTU Ta AepaBHi couianb-
Hi rapaHTii», «[1po gep»kaBHY couianbHy JonoMory mano3sabesneyeHum
cim'amy, «[Tpo gep>kaBHy couianbHy fornomory ocobam, AKi He MalTb
NpaBo Ha MeHcito, Ta ocobam 3 iHBanigHicTIo», «[po aep>kaBHY coLjianbHy
Jonomory ocob6am 3 iHBanigHicTio 3 AUTUHCTBA Ta 4ITAM 3 iHBanigHICTION,
«lpo peprkaBHy coLianbHy JOMOMOTY CiM'AM 3 AiTbMU».

AIK y>ke [oCuTb AeTanbHO PO3rAAHYTO paHille, OTPMMaHHA couianb-
HUX BUMNAT, Tak CaMo AK i MeHCiin, NnpuB’A3aHe Ao GpaKTy BHYTPiLUHbOrO
nepemiweHHs (abo 3 6inbL peanicTMYHOro NOrNAAQY OTPUMAHHA «AOBIAKM
nepeceneHuaA» Ta BUKOHAHHA GOpPManbHNX YMOB LLOAO ynepeaXeHHs ii
cKacyBaHHs). Came Tomy abcostoTHa BinbLUicTb CYAOBUX CMOPIB CTOCYOTHCSA
caMe 3aCTOCYBaHHA HOPM BULLEBKa3aHNX 3aKOHIB Ta MOB’A3aHUX 3 HAMU
NiA3aKOHHMX HOPMAaTVBHO-MPABOBKX aKTiB Y MOEAHAHHI i3 3aCTOCYBaHHAM
3akoHy YkpaiHu «[1po 3abe3neyeHHs NpaB i CBOOOA BHYTPILLHBbO Nepemille-
HKx oci6» (N2 1706 Big 20 x0BTHs 2014 poKy), nocTaHoB KabiHeTy MiHicTpis
YkpaiHu «[eski nutaHHA GiHaHCYBaHHA GIOAXKETHMX YCTAHOB, 3LiCHEHHSA
couianbHUX BUMNAT HacesIeHH0 Ta HagaHHA GiHAHCOBOI MiATPUMKIM OKpe-
MUM MiZNPYEMCTBaM i opraHisauiam [JoHelbKoi Ta JlyraHcbKoi obnacTer,
a TaKoX IHLWNX NaTexKiB 3 paxyHKiB, BIAKPUTNX B opraHax KasHauerncrea»
Bif 7 nuctonaga 2014 poky N2 595, «[1po 06nik BHYTPILLIHbO NepemilLeHmX
oci6» Big 1 x0BTHA 2014 poky N2 509, «[1po 3ailCHEHHA coLianbHMX BAMAT
BHYTPILIHbO NepeMileHUM ocobam» Bif 5 nuctonaga 2014 poky N2 637.

Mo»Ha KoHCTaTyBaTW, WO B MOPIBHAHHI 3 MONepeaHbOIo KaTeropi€to
cnpag (neHcirHe 3abe3neyeHHs), CNOPIB WOAO0 CoUianbHVX FapaHTii MeH-
e, OfHaK Npu LibOMy Cyamu 3aCTOCOBYIOTbCA aHaNorivHi Nigxoau.

[o cnpas, Wwo ynpofoBX KiNbKoX pOKiB He Many OAHO3HAYHOro nif-
XOAy B CyZlOBI MPaKTULi, MOXHa BifHECTN NUTAHHA 3aCTOCYBaHHA 3aKOHY
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YKpainu «[1po gepaBHy couianbHy AOMOMOrY CiM'AM 3 AiTbMIWY, 30KpemMa
LLLOA0 AOMOMOTY MPY HAPOAXKEHHI AUTUHMN.

JocnTb NowmpeHnMy B CyA0BI NpakTyLi 6ynv cnopu Wogao BiAMOBM
B NPV3HaYeHHi JOMOMOTr Y NPU HAPOLXKEHHI ANTUHN Y 3B'A3KY i3 MponyLLeH-
HAM 12-MiCAYHOrO CTPOKY 3BEPHEHHSA 3a JOMOMOIOI0 3 IHA HaPOOPKEHHSA
AUTUHN.

3oKkpeMa, y cnpasi K/800/18345/17 Buwul adomiHicmpamusHuli cyo
YKpaiHu suHic yxeasny 8i0 8 yepsHa 2017 poKy npo 8iomosy y 8iokpummi Ka-
CayiliHo20 NPOBAOKEeHHs 3 CKAP20t0 NO3UBAYA HA pillieHHs CyOy anenayitiHoi
iHCMAaHyii'y 38’a3Ky 3 8i0cymHicmio HanexHo20 0brpyHmysaHHa niocmas
0/1 CKACyB8AHHA YU 3MiHU Cy008UX piuleHb ma 8idcymHocmi niocmas, ki 6
00380/1UJIU 88aXAMU, WO CyO HENPABUJILHO 30CMOCY8A8 HOPMU NPOYecy-
aJ1bHO20 Npaea.

O6cmasuHu cnpaeu

Mo3usayka 38epHynaca 0o cydy 3 N03080M, y AKOMY NPOCU/IA BU3HA-
mu npomunpasHUM i ckacysamu piuleHHs Npo 8iOMOo8Y 8 NPU3HAYeHHi
0onNoMozu Npu HapoOXxeHHi OUMUHU ma 30608’A3amu YnpasniHHA npaui
i coyianbHozo 3axucmy HaceneHHA C108’AHCLKOI MicbKOT padu npusHayumu
yto donomoey 8i0nogioHo 0o 3akoHy YkpaiHu gid 21 nucmonada 1992 poky
Ne2811-XIl «[lpo OepxasHy donomoay cim’am 3 dimemu». Ha obrpyHmyeaHHsa
Nno308y 3a3HAYUJIA, W0 NPOXUBANAY M. [JoHeybKy i Hapoouna oumuHy, npo-
me y 38’A3Ky 3 npogedeHHAM 600i08ux Oili He Manaa MoxJsausocmi suixamu
Ha NiOKOHMPObHY YKpaiHi mepumopito, a momy 84acHO He 38epHynacs
30 NpuU3HAYeHHAM 00NOMO2U NPU HAPOOXeHHI OumuHu. [To3usayka no-
cusianaca Ha me, W0 NPoONycmMuia CmpokK Yyepe3 o6cmasuHu, AKi 8i0 Hel
He 3a/1exau.

MocmaHosoto Cnos’aHcbko20 MicbKpalioHHo20 cydy [JoHeybKoi obnacmi
N0308 3a0080/1eHO YaCMKOBO, 30KpeMd, BUSHAHO NPOMUNPABHUM | CKACO-
80HO pilleHHs 8ionogidaya npo 8iomMosy 8 npusHaYeHHi doNoMo2u NPU Ha-
PpOOXKeHHI OUMUHU ma 30608°a3aH0 YnpassiiHHA npaui i coyianbHo20 3axucmy
HaceneHHA npu3Ha4umu yro donomozy 8ionosioHo 0o 3akoHy N°2811-XII.

MocmaHosoto [JoHeybko20 anenayiliHo2o adMiHicmpamugHo20 cydy
CKACoBAHO pilleHHA cy0y nepwoi IHCMAHyil ma yxeaneHo Hoge piuleHHA
npo 8iomMo8y 8 N0308i.

PilweHHA [JoHeubKOro anenAuinHoro agMiHiCTPaTMBHOIO Cyay, 3 AKUM
NOroAXXy€eTbCA Bulymin agmiHicTpaTnBHmi cyg YKpaiHum, obrpyHTOBaHO
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NOCUNAHHAM Ha NONOXeHHA cTaTTi 11 3aKoHy «[1po gepxKaBHy coLianbHy
Jornomory cim’am 3 gitbMu» Ta HopMmuy [MopAAKY NPU3HaYeHHA | BUNnaTu
JepaBHOI 4ONOMOrK CiM'AM 3 AiTbMU, 3aTBEPAYKEHOTrO NOCTaHOBO Ka-
6iHeTy MiHicTpiB YKpainm Big 27 rpyaHa 2001 poky N2 1751: «[Jonomora
NPV HapOAXeHHI ANTUHN NPU3HAYAETLCA 3a YMOBU, AKLLO 3BEPHEHHA
3a il MPU3HAYEHHAM HaZINLWIO He Mi3Hile ABaHaAUAT MiCALIB 3 AHA Ha-
POAMEHHA [UTUHMY.

Cyp 3a3Havag, Wwo npm LboMy HOpMaMK BKa3aHOro 3akoHy Ta lNopagky
He nepef6ayeHoO MOXKMBOCTI MOHOBIEHHSA 3a3HAYEHOro CTPOKY. [ofaH-
HA 3BEPHEHHA 3a NPM3HAYeHHAM L€l LOMOMOr He Mi3Hile ABaHaguATH
MicAUIB 3 AHA HAPOAXKEHHA ANTUHN € OQHIEI0 3 YMOB ANA Tl NpU3HAYeHHA.

Bupiwytouu cnip Ta BigMOBAAKYN B NO30BI, anenAuinHWI Cyg 3a3HauuB,
wo «BcTaHoBAeHn 3akoHom N2 2811-XIl ta Nopagkom N2 1751 cTpok € go-
CTaTHbO TPUBANM AJ1A TOTO, W06 0Cc06a, AKa 6arkae CKOPUCTATLCA MPABOM
Ha OTPMMaHHA [ONOMOrM, MOTJIa NOro peanizysaTuy.

fIK 3a3HayeHo cygom anenAuiHOI iHCTaHLl, <B TOM Xe Yac gepkaBoto
BUKOHaHi CBOT 000B'SI3KM LLOJI0 MOXINBOCTI 0Ccobam, AKi 3aNLWLNANCD
Ha HenigKOHTPONbHIN BNadi YKpaiHu Teputopii, CKopucTaTncb CBOIMHU
npasamu, nepefdbayeHNMN 3aKOHOAABCTBOM. Tak, iCHYe NopA#oOK nepe-
MilLleHHA ocib Yepes NiHilo PO3MeXKyBaHHA, AKUM LLIOAEHHO (3@ BUHATKOM
NOOAMHOKNX BMNaAKiB) KopUcTyloTbcA barato ocib. Mopag 3 umum nosum-
Bay He Hajana cyfy AOKasiB TOro, L0 Hel BXUBanuca byab-aki 3axoau
ANA OTPUMaHHA CTaTyCy TMMYacoBO MepemilleHoi 0cobm Ta CBOEHYACHOro
nofaHHA 3BePHEHHA y BiAMNOBIAHI OpraHu 3 NpnBoAy Npu3HayYeHHsA CNipHOT
Jonomoru abo fokasis Toro, Wo Oyab-AKi AepaBHi opraHu CTBOpIoBanu
'y LbOMY HE3aKOHHI NepeLuKoaun».

Taknm unHom, Cy AOXOAMTb BUCHOBKY, LLIO HEAOTPYIMAHHA NO3MBavem
yCiX yMOB AnA Npr3HayeHHsA i cnipHoi fonomoru Bigoynoca BUKIOYHO
BHACNIOK i 6e3AisnbHOCTI.

MNpoTnnexHa No3uLia TakoX HaBOAUTBLCA B CYAOBIN NpaKTULi 3 LbOro
NUTaHHA, Hanpuknag, y cnpasi N2 805/2254/18-a% [loHeLbKNiA OKPYKHUI
aAMIHICTPaTUBHWI Cy[l HABOAUTL Take OOrPYHTYBaHHA.

Mocmnatouncb Ha HopmK 3aKkoHy YKpaiHu «[1po OXOPOHY ANTUHCTBa» Ta
3aKoHy Ykpainu «[1po gepxasHy Aonomory cim'am 3 gitbMn», Cyf 3ayBaxye,
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O flonoMora Npu HAPOOXKEHHI AUTUHU € PI3HOBUAOM AepPrKaBHOI fOMO-
MOTW B 3arabHill CCTeMi COLianbHOro 3aXUCTy HacesleHHA | HajaeTbCA 3
MeTOI0 3abe3neyeHHs BiAnoBigHOro piBHA MaTepianbHOI NIATPUMKN CiMel,
Y AKMX € QiT, CTBOPEHHA HaNneXHMX yMOB AN YTPUMaHHA Ta BUXOBaHHA
aiten.

HopatkoBo Cyn NOCUNAETHCA Ha NONOXEeHHA cTaTTi 3 KoHBeHUil
npo npasa AUTUHU WOAO TOrO, WO «B YCIX AiAX WOAO AiTel, He3aneXxHo
Bifj TOrO, 3[iMICHIOIOTbCA BOHN AEPXKAaBHUMWN YN MPUBATHUMN YCTaHOBaMW,
L0 3aiMaIOTbCA MMTAHHAMY COLiaibHOro 3abe3neyeHHs, Cyaamu, agMmiHi-
CTPaTVBHUMU Y/ 3aKOHOL,ABYMMYM OpraHamu, nepLloYeprosa yBara npugi-
NAETbCA AKHaMKpaLloMy 3abe3neyeHHIo iHTepeciB AUTUHMY.

3 ornAapgy Ha HaBeaeHun aHaniz Cyaom 3po6neHo BUCHOBOK NPO Te, WO
«4OMNOMOra nNpu HapPOAXEHHI AUTUHM 33 CBOELD NPUPOAOID € JOMOMOIOI0
caMmilii AUTWHI, a He Tl 6aTbKaM. Y faHOMy BUMaAKY HEMOXKUBICTb CBOE-
YaCcHOro 3BepHeHHA ofHMM 3 6aTbKiB 1O OpraHy, AKWUI 34iNCHIOE NPU3Ha-
UYeHHA JOMOMOI! NPU HaPOLXKEHHI ANTUHM, MPU3BOAUTb [0 MOPYLIEHHSA
iHTepeciB QUTNHWY.

AHanoriyHa no3uuia BuknageHa B noctaHosax BepxosHoro Cyay Bif
14 ntotoro 2018 poky y cnpasi N2 591/610/16% Ta Bif 2 0BTHA 2018 poky
Ne495/3711/17%.

LlikaBuM y BKa3aHuMx cnpaBax € Takox $akKT, Lo He NpuBepTaE 0cob-
NnMBOI yBaru. 30Kpema, y nepLuii cnpasi No3mBayeM BUCTyMNae ocoba, Wwo
He € BHYTPIWHbO NepemiweHo ocoboto (MprHaANMHI He Ma€E [OBIAKK
BIM10), y Tol yac Ak B iHLINX HaBeeHNX CpaBax NO31BaYaMm € BHYTPILLHbO
nepemilyeHi ocobum.

3okpeMma, cTaTTeto 1 3akoHy YKpaiHu «[1po aep>kaBHy JOMOMOTY CiM'AM 3
[iTbMMW» NependaveHo, Lo rpoMaaaHy YKpaiHu, B CiM'AX AKUX BUXOBYHOTbCA
Ta NPOXMBAOTb HEMOBHOMITHI AiTW, MalOTb MPAaBO Ha Aep>KaBHY AONOMOrY
y BMNajKax Ta Ha ymoBax, nepefbayeHnx UMM 3aKOHOM Ta iHLWMMM 3a-
KOHamu YKpaiHu, Wo Aa€ nigctaBy BBaXKaThi MPaBOMiPHMM 3aCTOCYBaHHA
y AaHVX BUNaJKax MNosIoXeHb LibOoro 3akoHY Y NOEAHaHHI i3 3aKkoHOM YKpa-
iHM «[Mpo 3abe3neueHHA NpaB i cBOOOA BHYTPILLIHBLO NepeMileHnx ocib».
3oKkpema, cTaTTeto 11 3aKoHy nepenbayeHo NifcTaBu NPUNVHEHHA BUNNAT
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LOMOMOTV MPU HAPOAXKEHHI ANTVHI, cepel AKNX HELiNIbOBe BUKOPUCTaH-
HA KOWTIB i He3abe3neyeHHA OTPYMYBaYEM AOMNOMOTM HANEXHUX YMOB
O1A MOBHOLIHHOIO YTPUMaHHA Ta BUXOBaHHA AUTUHN.

3 BigKpUTUX gxKepen iHpopMaLii He BAanocs 3'acyBaT BUOKPEMIIEHVIX
JaHNX LWOoAO0 NPOBeAEHHA AeP>KaBHUMM OpraHaMum KOHTPOJIO i3 3a3HaYeHNX
nUTaHb.

3aranbHa npobnema NoeAHAHHA BCiX couUianbHMX BUMMAT 3 AOBIAKO0
BMO B gpaHOMy BMNafKy TakoX € MPo6sIeMoto i CTOCOBHO NPOBEAEHHS 3a-
XOAIB 3 TAKOr0 KOHTPOJIO, afKe 3[iMNCHEHHSA NOro MOXJ/IVBE NMLLIE 33 YMOBM,
Lo NepemilleHa 0coba, AKa OTPUMYE 3a3HaueHi BUNIATH, LiNCHO nepemic-
TUIACh | NPOXIMBAE Ha MIAKOHTPONbHIN YpAAy TepuTopil, a He cKkopucTanaca
npovenypoto «popManbHOI peecTpaLlii» AK BHyTPILLHbO NepemilleHa ocoba.
BignosigHo, y pasi BuasneHHs siacyTHocTi BINO — oTprumyBaya Takux Bunnaat
3a paKTMUYHUM MiCLIEM MPOXKIMBaHHA (3a3HayeHoro B Aosigui BMO) signosia-
Hi opraHy MatTb 3MOry CKacyBaTy JOBIAKY Ta, BigNoBigHO, MPU3YNUHATA
BMNAaTn. Pa3om 3 4um OTprMaHHA HOBOI AOBIAKM Ta BiAHOBAEHHA BUNIaT
3HAXOAATbCA B MIOLMHI 3aCTOCYyBaHHA 3aKOoHY YKpaiHu «[po 3abe3neyeHHs
npas i cBO60 BHYTPILLIHBbO NepemilLeHrX 0Cib» Ta BignoBigHMX Nig3aKkoH-
HUX HOPMaTUBHO-MPABOBUX AKTIB i >)KOAHNM YMHOM He KOpPenTbcA i3
YCTaHOBJIEHHAM peasibHOT cuTyalii, y AKili nepebyBae AUTUHA.

4.3. CypoBa rnpakTuKa 3 NuTaHb 34iNCHeHHA
CTpaxoBUX BUMIAT 0cobaM, iKi He NepeMiCTUINCD
Ha NiAKOHTPOJIbHY TepuUTOopito YKpaiHu

OKkpemy yBary B LibOMYy BMAAHHi XOTinoca 6 3BepHYTW Ha NUTaH-
HA CY[0BOI MPaKTUKM y CrpaBax LWoAO 3aCTOCYBaHHA 3aKOHY YKpaiHu
«lMpo 3aranbHOOOOB'A3KOBE fep’KaBHe coliafibHe CTpaxyBaHHA» LWOA0
CnopiB, AKi BUHUKNIN B KOHTEKCTI 36pONHOro KOHONIKTY, a came wopno
30iiCHEHHS CTPaX0BYVX BUMJIAT 0cobaMm, siKi He NePeMICTUANCD Ha MiAKOHT-
pOnbHY TepuTopito YKpaiHu.

BnacHe 3apa3 y cypax He nepebyBae BENMKOI KiflbKOCTi TakMX Cnpas,
OCKiNbKM 6iNbLLicTb N030BiB 6yno HanpasneHo fo cyay y 2014-2016 pokax
i HA CbOrOAHIWHIN MOMEHT MaKXe y BCiX CNpaBaxX BMHECEHO OCTAaTOYHi
pilleHHA.
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Pa3om 3 UM BaXnmBiCTb L€l KaTeropii cnpas NONAra€ B TOMy, LLO BOHa
€ EAMHOIO 3 YCiX KaTeropil cnpas, NOB'A3aHNX 3i 30PONHNM KOHONIKTOM,
wopo Akoi cdopmybOBaHO MNPaBOBY MO3MLi0, BMKaeHy B NOCTaHOBI
BepxosHoro Cyay YkpaiHu Bif 12 kBiTHA 2017 poky y cnpasi N2 6-511c1786.
MopmyntoBaHHA NPaBOBOI NO3ULT 6yN0 3yMOBNEHO TUM, WO B aHanoriy-
HUX cnopax Buwun cneuianizoBaHum cyn YKpaiHu 3 po3rnagy UMBiNbHWX i
KPUMiHanbHUX CpaB AiALLOB MPOTUAEKHNX BUCHOBKIB.

CyTb Takux CripaB nonsranaa B TOMy, L0 NO3KMBaui, AKi B pe3ynbraTi BU-
POGHMUMX TPaBM OTPYMANN NPABO Ha CTPAXOBI BUMATA, HE Manu JO HUX
LOCTyny Y 3B'A3KY 3 T!M, LLIO, KEPYIOUNCb HOPMATUBHUMU akTaMu Ypaay, Bia-
noBigHi BiggineHHA BuKoHaBuoi grpekuii QoHAy coLianbHOro CTpaxyBaHHSA
Bif HEWACHMX BUNagKiB Ha BUPOOHULTBI Ta NpodecinHNX 3aXBOPIOBaHb
YKpaiHu nepemicTunmcaA 3 HenigKOHTPObHOT TeEPUTOPIT Ta NPUNUHUAN
CTPaxoBi BUNIATY TM 0cobam, siKi He 30iNCHAN BHYTPILLHE NepeMileHHA
(npuHammHi He oTpumanu gosigky BI10).

Tak, y cBoiln noctaHoBi BepxosHuin Cyg YKpaiHu AinwoB Taknx Bu-
CHOBKIB:

1. [lepXaBoto Ha 3aKOHOAABYOMY PiBHI rapaHTOBaHO Ta BPerysbo-
BaHO NUTaHHA HaJaHHA coLliaNbHMX MOCYT 3@ PaxyHOK KowwTiB QoHay
noTepninnm Ha BUPOOHMLTBI, AKi NepeMmiLLyoTbCA 3 TUMYACOBO OKYMO-
BaHOI TepuTOpii YKpaiHu Ta panoHis nposefeHHA ATO.

2. lxnHi npaBa 3axuieHo 3akoHoM YkpaiHu Big 20 xoBTHA 2014 poky
N2 1706-VIl «Mpo 3abe3neyeHHA Npas i cBo60A BHYTPIWHbLO Nepemille-
HMX 0Cib», akTamun KabiHeTy MiHicTpiB YKpaiHu, iHLIMMW HOPMaTWBHO-
NpaBoOBMMY aKTaMU.

3. Ha3akoHopgaByoOMy piBHi BU3HAUYEHO, WO iHAHCYBaHHA BULATKIB
3 61o0>keTiB pOHAIB 3araflbHOOOOB'I3KOBOI0 A€ PKAaBHOMO COLiafIbHOMo
CTpaxyBaHHA Ha TMYaCOBO HEKOHTPOJIbOBAHMX YKPAIHCbKOI BMafioto
TepUTOPIAX 3QINCHIOBAaTMMETbCA TiIbKW MICNA NOBEPHEHHA BKa3aHMX
TepUTOPIN Nif, KOHTPOJIb OPraHiB Aep>kaBHOI BNagw.

OTe, KOQHNMY HOPMATUBHNMY aKTaMU, L0 PerfaMeHTYyoTb MOPAJOK
3[iNCHEHHA CTPaxoBKMX BUMAAT Ta HaJaHHA couianbHUX MOCNYT y nepiog
36pOoNHOro KOHONIKTY, TMMYacoOBOT OKynaLii, NOBCIOAHNX NPOABIB Ha-
CUbCTBA, MAacOBUX MOPYLUEHb MNPAaB JIANHW Ta HaA3BNYANHNX CUTYaLLN
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NPUPOAHOrO YN TEXHOFEHHOTO XapaKTepy, He nepeabayeHo 34iNCHEeHHA
CTPaxoBUX BUMNAT NOTEPNINNM, AKi He NEPEMICTUINCD i3 TUMYACOBO OKY-
NOBaHOI TepUTOPIT Ha NIAKOHTPObHI OpraHam AepKaBHoI BNafmn Teputopil.

Heo©bxiaHO 3a3HauUMTW, WO LA NpaBOBa NO3KLisA BaX/MBa NepLU 3a Bce
TUM, O BMKNaAEHi B Hii MOTMBYBaHHA Ta BUCHOBKW Oynu B3ATi 4O yBaru
npuv po3rnAgi iHWKUX cnpas WOAO CUTYyaLil, BiZHOCHO AKMX BifCYTHE Ha-
neXxHe NpaBoOBe perynioBaHHA.

20 BepecHs 2018 poky Benukoto MNanatoto BepxoBHoro Cyny NpUNHATO
piweHHaA B cnpaBi N2243/3505/16-u%, B AKOMYy 34iliCHEHO BiACTyn Big BU-
CHOBKY LLOA0 3aCTOCYBaHHA HOPMY MpaBa B NoAiOHUX NPaBOBiAHOCMHAX,
BVKS1IaAeHOMY B paHillie yXxBaleHOMy CyfoBOMY pileHHi BepxosHoro Cyay
YKpaiHu y cnpasi N26-5Tuc17.

Y MOTUBYBasbHi YacTuHi piweHHA Cyaom HaBeAeHO aHani3 iCHYUnX
peneBaHTHMX NMPaBoOBUX HOpPM: KogeKcy 3aKoHiB Npo npauto YKpaiHu,
3aKOoHiB YKpaiHu «[po 3arafbHOOOOB'A3KOBE Aep>kaBHe coLliajibHe CTpa-
XyBaHHA Bifj HELLLACHOIo BUMaAKy Ha BUPOOHMUTBI Ta npodeciiHOro 3axso-
prOBaHHSA, AKi CNIPUYMHUAM BTPaTy npaue3gaTHocTi» (3 1 ciuHa 2015 poky
Ai€ B pefakuii 3akoHy YKpaiHu Big 28 rpyaHa 2014 poky N2 77-VIIl Ta mae
Ha3By «[1po 3aranbHOO6OB'A3KOBE Aep>KaBHe CoLliafibHe CTPaxyBaHHA»),
«OCHOBM 3aKOHOZABCTBa YKpPaiHM Npo 3arajibHOOO0B’A3KOBE AepKaBHe
couianbHe cTpaxyBaHHSA, «[po 3abe3neyeHHA NpaBs i cBO6O BHYTPILLHbO
nepemileHmx oci6», noctaHos KabiHeTy MiHicTpiB YkpaiHu «[1po ocobnu-
BOCTI peasiizauii npaB geAKnx KaTeropin ocib6 Ha 3araibHOOOOB'A3KOBE
JeprkaBHe couianbHe cTpaxyBaHHA» Bif 1 )XoBTHA 2014 poky N2 531,
«Mpo 3aiNCHEeHHA colianbHUX BUNNAT BHYTPILLHBbO NepeMileHnM ocobamy»
Big 5 nuctonaga 2014 poky N2637, «[po o61ik oci6, siki nepemillytoTbca
3 TMYaCcOBO OKYMOBaHOI TepuUTOPIi YKpaiHu Ta paoHiB NpoBeAeHHA
aHTUTepoOpUCTUYHOI onepauii» Big 1 »oBTHA 2014 poky N2 509, «[leaki
nUTaHHA GpiHaHCYBaHHA GIOIKETHUX YCTAaHOB, 34iICHEHHA CcoLianbHUX
BUMMAT HaceNleHHI0 Ta HagaHHA ¢piHAHCOBOT NIATPUMKM OKpeMUM Nia-
NpUeMcTBaM i opraHisauiam [JoHelbKoi Ta JlyraHCbKoi o6nacTel, a Takox
iHLWIMX NnaTexiB 3 paxyHKiB, BiGKPUTNX B opraHax KasHauencTea» Big 7 nuc-
Tonaga 2014 poky N2 595, noctaHoBM HalioHanbHoro 6aHky YkpaiHu Big
23 nunHa 2014 poky N2436 Ta Bif 6 cepriHa 2014 poky N2466, nocTaHOBM
MpasniHHa QoHAY couianbHOro CTpaxyBaHHA Bif HeWaCcHUX BUNaaKiB
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Ha BUPOOHMUTBI Ta NpodecinHMX 3axBoptoBaHb YKpaiHu Big 27 KBiTHA
2007 poky N2 24 «[1po 3aTBepAKeHHA NOPAAKY NPU3HaYeHHA, nepepa-
XYBaHHA Ta NpoBeAeHHA CTpaxoBux BunnaT», Big 11 rpyaHa 2014 poky
Ne 20 «Mpo 3aTBepaAXeHHsA MopAaaKy HafaHHA CTPAxXoBUX BUNNAT, GiHaH-
CYBAHHSA BUTPAT Ha MeAUYHY Ta coLianbHy AOMOMOry, nepenbadveHmnx
3aranbHOO6OB'A3KOBUM AePXKaBHMM COLianbHNM CTPaxyBaHHAM Bif Hellac-
HOrO BUMAAKY Ha BUPOOHMLTBI Ta NpodeciiHOro 3axBOpoBaHHA 4A OCio,
AKi NepeMmiLlyioTbCA 3 TMMYaCOBO OKYMOBaHOI TepUTOPIi i palioHiB Npo-
Be/leHHA aHTUTePOPUCTUYHOI onepaLii», a TakoXK NocTaHoBU OKPY>KHOro
aAMiHicTpaTMBHOro cyay micta Kuesa Big 11 noTtoro 2015 poKy y cnpasi
N2 826/18826/14.

I3 HaBegeHoro aHanizy Cya 4OXOAMTb BUCHOBKY, WO «nocTaHoBaMu KMY
Ne531, 637 Ta 595, a Takox noctaHoBoto lNpasniHHA QoHAy Big 11 rpyaHa
2014 poky N2 20 BcTaHOBREHO cneLianbHNN NOPALOK 34iMCHEHHA CTPaxXOBUX
BMNAT AN1A OCi6, AKi TUMUYACOBO Nepecennnmnca 3 panoHy nposegeHHsA ATO,
TO6TO 0CO6IMBOCTI BUMIATU MaTePiaibHOro 3abe3neyeHHs 3a colianbHUM
CTpaxyBaHHAM BHYTPILLUHbO NepPemileHMM ocobam.

OpHak 3a3HayeHi NiA3aKoOHHIi HOPMATUBHI aKTW He PerynTb Nu-
TaHHA WOAO0 34iINCHEHHS CTPAaXOBUX BUMIAT 0cobaM, AKi 3 palioHiB Npo-
BefeHHA ATO fo TenepilHbOro Yacy He nepecennanca Ta NpoJoBXKYTb
NPOXMBATK 3a CBOIM MOCTINHMM MiCLleM NPOXMBAHHA Ha TePUTOPIl, AKa
He KOHTPOJIIDETbCA OpraHamu gep»kaBHoi Bnagw. Lli nig3akoHHI akTy He €
3aKOHOM, TOMY He MOXYTb 3BY>XyBaT/ Y/ CKacOBYBaTWU NpaBa rpoMagsH,
AKi BCTAHOBNEHO HOPMATBHO-NPABOBUMY aKTaMu BULLLOT FOPUANYHOI CUSN.

BepxoBHym CyOoM aKLEHTYETbCA YBara Ha Hopmax 3akoHy YKpaiHu
«[Mpo 0cobnmnBoOCTI Aep>KaBHOT NONITUKN i3 3abe3neyeHHA AepP>KaBHOIO
cyBepeHiTeTy YKpaiHM Ha TMMUYaCcoBO OKYMOBaHNX TepuTopiax y [loHeLbkin
Ta JlyraHcbKin obnactax», ctatteto 2 AKoro nepeabayeHo, Wwo 3a GisnyHumm
ocobamu, He3anexHo Bif nepebyBaHHsA iX Ha 06MiKY AK BHYTPILHbO nepe-
MilleHnx ocib uum Bif HabyTTA HUMMK CneLiaibHOro NPaBOBOro CTaTycy, Ta
3a PUANYHUMN 0cOGaMM 36epiraeTbCs MPaBO BIACHOCTI, iHLLI pevoBi NpaBa
Ha MaHO, y TOMY YMCJTi HA HEPYXOMe MalHO, BKIIKOUaoun 3eMenbHi BiNAHKK,
LL|O 3HAXOANTbCA Ha TMYACOBO OKYMOBaHVX TepuTopiax y [loHewubKin Ta Jly-
raHCbKii obnacTsx, AKLLO TaKe MaliHO HabyTe BigMnoBigHO [0 3aKOHIB YKpaiHu.

I3 HaBepgeHoro Cyom 3pobneHo BUCHOBOK, L0 «MiATBEPAXKYIOUN Mali-
HoBi NpaBa ¢i3nUHKX ocib He3anexHo Bif NepebyBaHHA iX Ha 06NiKy AK
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BHYTPILWHbO NepemilleHnx ocid um Big HabyTTA HAMM CneLianbHOro CTaTycCy,
30KOH He nepedbayae X00HUX 0bMexeHb IHWUX Npas Makux oci6, AKki B0OHU
MOXymb peasiizysamu Ha mepumopii YKpaiHu».

BepxoBHun Cyn y MOTUBYBaHHI pilleHHA 3BePTAETbCA 40 NPAKTUKM
€BpPOMNEeNCcbKOro cygy, 30Kpema, Y pilleHHi Aakoro y cnpasi «[liukyp npotu
YkpaiHu» (Pichkur v. Ukraine) BcTaHOBEHO NOpPYLUEHHA NPaB NIOAVHM, BU-
3HayeHux KoHBeHL€, Ta KOHCTAaTOBAHO, WO NPABO Ha OTPMMaHHA NeH Il AK
TaKe CTano 3a/1eXKH1UM Bifi MiCLiAl NPOXMBaHHA 3aABHMKa. Kpim Toro, 3Baxato-
Y Ha JOCUTb NOAIOHMI 3aranbHUi KOHTEKCT, Cyf 3BePTAETLCA A0 NPAKTMKM
€BponencbKoro cygy y cnpasi «lnawky Ta iHWi npotn Mongoswu Ta Pocii»
(llascu and others v. Moldova and Russia) («OgHak HaBiTb 3a BigCyTHOCTI
edeKTUBHOro KOHTPOI0 Hag MpuaHicTPOBCbKNM perioHom MongoBa Bce X
TaKM MA€ NO3UTMBHe 3000B'A3aHHA 3a cTaTTelo 1 KOHBEHLiT BXXNUTY 3aX0/1iB
y MeXKax CBOET BNaAu Ta BigNoBigHO A0 Mi>KHapOZ4HOro NpaBa AnA 3aXucTy
rapaHToBaHUX KOHBeHL|i€l0 NpaB 3asBHUKIBY.).

Y KOHTeKcTi cuTyauii B YKpaiHi Ta KOHKpeTHOI cnpasu BepxosHui Cya
3BepTa€ yBary Ha Te, LWo «YKpaiHa Bifj 3060B’A3aHb, BU3HauYeHuX cTatTamu 1,
14 KoHBeHuii Ta cTaTTeto 1 [Mepworo npotokony fo KoHBeHLii, B oKpe-
MUX parnioHax [oHeubKoi Ta JlyraHcbKoi obnacTeln YKpaiHu BignosigHo
Ao ctaTTi 15 KoHBeHLUii He BigcTynana, ockinbku y [NoctaHoBi BepxoBHOT
Pagwn YkpaiHn N2462-VIIl Big 21 TpaBHA 2015 poKy, AKOK CXBasieHO 3aABYy
BepxoBHoi Pagu Ykpainu «[po BigcTyn YkpaiHu Big okpemux 30608’'A3aHb,
BM3HayeHnx Mi>kHapoAHM NakToOM MPO rpOMafAHCHKI i NONITUYHI NpaBa
Ta KOHBEeHLIi€l0 MPo 3axMCT NpaB NIIAVHN | OCHOBOMOIOXKHUX cBOOOAY, 3a-
3HauyeHo Npo BiACTYN Big okpemunx 3060B'A3aHb, BU3HAYEHMX NMYHKTOM 3
CTaTTi 2, cTatTAamn 9, 12, 14 1a 17 MixkHapoAHOro NakTy NPo rpOMafAHCbKi i
NONITMYHI NpaBa Ta cTatTAMK 5, 6, 8 Ta 13, Ha Nepiog 40 NOBHOIO NPUNVHEH-
HA 36polHoi arpecii Pociiicbkoi Pepepallii, a came 4O MOMEHTY BYBEAEHHSA
yCiX He3aKOHHMX 36poliHNX GOpPMyBaHb, KEPOBaAHUX, KOHTPONbOBAHUX i
diHaHcoBaHux Pociicbkoto Oefiepali€to, poCincbKUx OKynauitHNX BINCbK,
X BIICbKOBOI TEXHiKW 3 TepUTOPIi YKpaiHW, BiZHOBNEHHA NMOBHOIO KOHTPOJO
YKpaiHv 3a Aep>KaBHM KOPAOHOM YKpaiHW, BifHOBNEHHA KOHCTUTYLINHOMO
nafly Ta nopAaKy Ha OKynoBaHil TepuTopii YKpaiHuy.

Takox BepxosHuit Cya nigTpriMmaB BUCHOBKM CyZliB NepLUOi Ta anenayi-
HOI iIHCTaHLi Npo Te, WO BiACYTHICTb diHaHCYBaHHA BiggineHHA OQoHAy He €
nifcTaBolo ANA BiAMOBM B 3a[JOBOJIEHHI MO30BY, 30KpeMa, MOCUIaynChb
Ha piweHHs €ECMNJTy cnpasi «Keuko npoTu YkpaiHuy» (Kechko v. Ukraine),
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B AKOMY EBPONENCbKNI CYA He MPUAHAB apryMeHT ypAAY LLOAO G0 KeTHUX
aCUrHyBaHb, OCKINIbKM OpraHu Aep>kaBHOI BNagu He MOXKYTb MOCMNaTNCA
Ha BiCYTHICTb KOWTIB AIK Ha MPUUYMHY HEBUKOHAHHA CBOIX 3060B'A3aHb
(piweHHa Big 7 TpaBHA 2002 poky y cnpasi «bypaos npotu Pocii» (Burdov
v. Russia), 3aaBa N259498/00).

Hanbinblw LikaBot € aprymeHTaLisa pilleHHA CTOCOBHO BigCTyny Bif
BMCHOBKIB, BUKNafeHnX y NnpaBoBin no3uuii BepxosHoro Cyay YkpaiHu
B NocTaHoBI Bif 12 KBiTHA 2017 poky y cnpasi N26-51uc17.

3okpema, Cyg, NigTpMMyoun BUCHOBKM CyZliB MepLUoi Ta anenAauinHof
iHCTaHUiN, 3a3HauMB, WO AiAa HOPMATUBHO-NPABOBUX aKTIB, Ha AKI NOCK-
NAETbCA BiAMNOBIAaY y KacauirHin ckap3si (MyHKT 8 TMyacoBOro nopAaky,
noctaHoB KMY N2531, 637, 595 Ta noctaHoBwu [MpaBniHHA ®oHgy N2 20)
He MOKe NMOLIMPIOBATUCh Ha MO3MBaYa, OCKiNbKM 3a3HauyeHi HopMu pe-
rynoloTb NPaBoBi BigHOCMHU DOHAY Ta BHYTPILIHbO NepeMileHnx ocib,
a no3unBay He € BIMO. binbLwe TOro, Ui NiA3aKOHHI akTX He BCTaHOB/OOTb
BiAMiHHVX Big nepeabaveHnx 3akoHom N2 1105-XIV ocobnmsocTein npose-
[JeHHA CTpaxoBuX BUNNaTy nepiog nposegeHHA ATO Ha TepuTopii, TUMYa-
COBO HeNifKOHTPOJIbHIV OpraHam AepaBHOI BNagn, BHaciAoK YOro cyau
«IiNWnyM 06rpyHTOBAHOrO BUCHOBKY, MPO BiACYTHICTb NPaBOBKX MigcTas
ANnA HeBMNaTU NOo3MBayvy CTPaxoBUX BUMNart... HeHagaHHA no3nBavem,
AKUIN He € BHYTPILUHBbO NepeMilleHo 0co6010, fOBIAKN NPO B3ATTA NOro
Ha 061K Ik 0CO6U, KA NePEMILLYETLCSA 3 TMUYACOBO OKYNOBaHOI TEpUTOPIl
YKpainu abo parioHy npoBefeHHA ATO, He € nigcTaBoto ANA HeBUMNATH
no3mBayvy CTPaxoBUX BUMJIAT».

CrocoBHO BMCHOBKIB BepxoBHoro Cyay YKpaiHn y nocTaHoBi Bif, 12 KBIT-
HA 2017 poky y cnpasi N26-511c17 npo Te, Wo 0cobu 3 HaceNeHnX NyHK-
TiB Ha TMYaCOBO HEKOHTPOJIbOBAHUX YPALOM TepUTOPIAX MatoTb MPaBo
Ha ofepXaHHA CTPaxoBMUX BUMMAT 3@ YMOBM NMepeMillieHHA Ha MigKOHT-
ponbHy TepuTopito, Cya 3a3Hava€: NpaBoBUi BUCHOBOK BepxosHoro Cyny
YKpaiHu FPYHTYETbCA Ha TOMY, LLIO 3riAHO 3 NYHKTOM 2 TUMYacoBOro nopaaKy,
3aTBepAXeHoro noctaHoBot KabiHeTy MiHicTpiB YKpaiHu Big 7 nuctonaga
2014 poky N2595, B HaceneHux nyHKTax [JoHeLbKoi Ta JlyraHCbKoi obnacTel,
Ha TepUTOPIT AKMX OpraHu Aep»<aBHOT Baamn TMMYaCOBO He 3AiCHIOTb abo
30iNCHIOITb He B MOBHOMY 06CA3i CBOI MOBHOBaXKEHHS, BUAATKY 3 fieprKaB-
Horo 6rogkeTy, brogxeTy MeHcinHoro doHay YKpaiHu Ta 6roKeTiB iHLWKX
¢doHgiB 3aranbHO060B'A3KOBOrO Aep>KaBHOroO COLiaNbHOro CTPaxyBaHHA
30iNCHIOTLCA NLLE NiCNA NOBEPHEHHA 3ragaHol TepuTopil nig KOHTPOsb
opraHis gep»asHoi Bnagn. OgHak npu ubomy Cyq 3BepTac yBary, Lo no-
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CTaHoBOI OKPYHOro aAMiHiCTpaTMBHOrO cyfy MicTa Kuesa Big 11 ntoToro
2015 poky y cnpaBi N2 826/18826/14, 3anuweHoto 6e3 3MiH yxBanoto Buworo
agMiHiCTpaTMBHOrO cyay YKpaiHu Bif 16 >k0BTHA 2015 poKYy, Liei MYHKT BU-
3HaHO HE3aKOHHWUM Ta HEYMHHVM 3 MOMEHTY NPUNHATTA.

Y 3B'A3Ky 3 UM BepxoBHun Cyp KOHCTATYE, WO «3a3HayeHi CyfoBi
pileHHA Habpanu 3akoHHOT cnnu 12 KBiTHA 2017 poKy — AaTa NPUAHATTA
BepxosHum Cygom YkpaiHyu noctaHosu y crnipasi N26-51uc17. Tomy Bu-
CJIOBJIEHUN Y MOCTaHOBI MPaBOBUI BUCHOBOK MPO Te, L0 «Ha 3aKOHOAaB-
YoMy piBHI BU3HauyeHo, Wo PiHaHCyBaHHA B1AaTKiB 3 OogxeTiB doHAiB
3arafibHoO60B'A3KOBOr0 iePXKaBHOro CoLiaNIbHOro CTPaxyBaHHA Ha TUM-
YaCOBO HEKOHTPOJIbOBAHUX YKPAIHCbKOIO BNaf0I0 TEPUTOPIAX 3AiNCHIO-
BaTMMETbCA TiNbKW NiCNA NOBEPHEHHA BKa3aHWX TEPUTOPI Nif KOHTPONb
OpraHiB fiep>kaBHOI BNaan», He BignoBiga€ pakTUUHNM 06CTaBMHAMY.

Bigctyn Big BucHoBKy BepxosHoro Cyay YKpaiHu WoAo BifCYyTHOCTI
»OLHOro HOPMaTUBHOTO aKTa, WO perfiaMeHTyEe NOPAAOK 34iICHEHHA CTpa-
XOBMX BUMJAT Ta HAZAHHSA CoLlianbHUX NOCNYT Y nepiog 36pONHOro KOHniK-
Ty ocobam, AKi He NePeMiCTUANCDH 3 TMMYaCOBO OKYMOBaHUX TEPUTOPIN, AK
nigcTaBm AN BiAMOBU B 3a40BONEHHI N030BY, CyA MOTUBYE MONOKEHHAMN
YacTUHM NepLuoi cTaTTi 7 3aKoHy YKpaiHu «[po 3abe3neueHHA npas i cBoO-
60/ rpomajAH Ta NPaBOBUI PEXNM Ha TUMYaCOBO OKYMOBaHil TepuTopii
YKpaiHu», kot nepepbayeHo, Wo Ans rpoMaasH YKpaiHu, aki npoxuBa-
I0Tb Ha TMMYaCOBO OKYMOBaHi TepUTOPIi, peani3auia NpaB Ha 3aMHATICTb,
neHcinHe 3abe3nevyeHHs, 3arasibHOOO0B A3KOBe AeprKaBHe colianbHe
CTpaxyBaHHs Ha BMMAfoK 6e3po6iTTA, y 3B'A3KY 3 TMUYaCOBOIO BTPATOIO
npawe3faTHOCTI, Bif HELLLACHOTO BUMAAKY Ha BUPOOHMUTBI Ta npodeciiiHoro
3aXBOPIOBAHHA, AKI CNPUUYNHUAN BTPATY Npaue3faTHOCTI, Ha HajaHHA Co-
LianbHMX NOCAYr 34iNCHIOETbCA BIANOBIAHO OO 3aKOHOAABCTBA YKpaiHu.

4.4. CygoBa npakTuKa 3 NTaHb CNagKyBaHHA CTPaxXOBUX
BUMNNAT OCi0, AKi He NepeMiCTUANCb Ha MiAKOHTPOJIbHY
TepuTOpIto YKpaiHu

TicHO NoB'A3aHUM i3 NonepeaHiM MUTaHHAM € i NpobreMaTKa ClagKy-
BaHHA CTPaxXOBMX BMMJIAT OCib, AKi He NepemiCTUINCL Ha NIAKOHTPONbHY
TepuTopito. Ha nouatky 2020 poky BepxosHui Cyn cdopmyBaB nosuito
B crnipaBi N2642/6946/18, 06CcTaBMHM AKOT CTOCYBaNNChb CNajKyBaHHsA
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HeAOOTPUMAHMX CTPAXOBMX BUNNAT, AKi 3aiicHioe oHA couianbHOro
CTpaxyBaHHA, Pa3oM 3 LM y nofasiblioMy 3a3HavyeHa npaBoBa nosuuis
CTana KepisHUUTBOM And GOpMyBaHHA NPAKTUKN CTOCOBHO iHLWINX BUIB
BMMAAT, B TOMY YWCJi NEHCINHUX (3aranbHOOO0BA3KOBOro MeHCINHOro
CTpaxyBaHHs).

O6cmasuHu cnpasu

CnapgkofaBelb nepebyBana Ha 06Ky Ta OTpMMYyBana LWOMICAYHI
CTpaxoBi BMNATK y BigAiNeHHi BUKOHaBuoi anpekuii QoHay couianbHOro
CTpaxyBaHHA Bif HelWwacHMX BUMNaAKiB Ha BUPOOHMLTBI Ta npodeciiHmx
3axBOpPIOBaHb YKPaiHU B M. MepBoMalicbKy JlyraHCbKOT 06nacTi, Ake 3Ha-
XOOUTbCA Ha TEPUTOPIi, A& OpraHn AepaBHOI BNagn TMMYacOBO He 34i-
CHIOKOTb CBOI MOBHOBaXeHHs. 3 01 nunHa 2014 poky cnafKkoAasLEeBi npunu-
HeHi HapaxyBaHHA Ta Bunnatu. CnagkogaseLb Y 3B'A3KY i3 TAXKKUM CTaHOM
3[00pPOB’A He nepemiwanacb Ha NiIAKOHTPONbHY TePUTOPItO Ta BIANOBIAHO
He 3BepTanacb fo opraHis GoHAy couianbHOro cTpaxyBaHHsA, @ 3rogomM
nomepna.

Y BepecHi 2018 poky nprBaTHM HOTapiycom 6yno BMAAHO CBifOLTBO
Npo NPaBo Ha CNaALWUHY 3@ 3aKOHOM, A0 AKOI BKTIOYEHO HeJoOTPUMaHY
cnagkopasLem cymy CTpaxoBOi BUNAATK.

YnpaBniHHA BMKOHaBYOI AnpeKuii DoHAy couianbHOro cTpaxyBaHHsA
YKpaiHu B JlyraHcbKiln obnacTi 38epHynocb 0 Cyay 3 NO30BOM, Y AKOMY
NPOCUIIO BM3HATK CBIJOLTBO NPO NPaBO Ha CNafLWMHY HEAINCHM Y YaCTUHI
BKJ/IIOUEHHA [0 CKagdy CNagLWmHN HeAOOTPUMaHOI crnajKkodasLemM Cymum
CTPaxoBOI BUMNATH, MOTMBYIOUU TVM, LLIO CYMa CTPAXOBUX BUMAAT HE MOXKe
BXOAWTW [0 CKNAAy CNaflLMHWN CNagKkoAaBLs, OCKiNbKM OCTaHHA He Habyna
npaBa Ha LWOMICAYHi CTPaxoBi BMUMaTV Ta He 3BepTaNiacb fo poboumx op-
raHis ®oHAy couianbHOro cTpaxyBaHHA YKpaiHW Ha NiQKOHTPONbHIN Bnagi
YKpaiHu TepuTopii, a TOMy NPUBaTHMI HOTapPiyC HEMPaBOMIPHO BKIOUNB
[0 cKnagy CnagLMHu nomepnoi HefooTPUMaHyY CyMy CTPaxXOBUX BUMAAT.

BepxoBHum Cygom, NpoBiBLLY CUCTEMHUI aHanNi3 3aKoHiB YKpaiHu Bif
23 BepecHs 1999 poky N2 1105-XIV «[Mpo 3aranbHOO60B'A3KOBE AepKaB-
He couianbHe CTpaxyBaHHA Bif HeLAaCHOro BUMNaAKy Ha BUPOOHMLTBI Ta
npo¢ecinHOro 3axBoploBaHHA, AKI CMPUYMHUAN BTPaTy NpaLe3faTHoC-
Ti» (301 ciuHA 2015 poKy fi€e B pepakuii 3akoHy YkpaiHu Big 28 rpygHs
2014 poky N2 77-VIl Ta ma€ Ha3By «[1po 3arafibHOOOOB'A3KOBE AepPKaBHE
coujianbHe CTpaxyBaHHs»), Bif 20 »koBTHA 2014 poky N2 1706-VII «[po 3a-

88 » 4. CynoBuii 3aX1CT NpaB BHYTPILUHBbO NepeMilleHnX oci6 B YKpaiHi...



6e3neyeHHA Npas i cB0OOA BHYTPILWHBO NepemileHmx ocib», Big 18 ciuHA
2018 poky N22268-VIll «[po 0cobnmBocCTi fepxaBHOT NONITUKN i3 3abe3-
neyeHHs Aep)aBHOro cyBepeHiTeTy YKpaiHM Ha TUMYacOBO OKYMOBaHMX
TepuTopisax y [loHeubkil Ta JlyraHcbKill o6nacTax», noctaHoB KabiHety Mi-
HicTpiB YKpaiHn N2 531, 637 Ta 595, 6yno 3pobneHo Taki KntoyoBi BUCHOBKM.

30KpemMa, HaBe[eHO TONOBHI TBEPAKEHHA, BUKNAfeHi B CNpPaBi
N9 243/3505/16-u, y akin Bennkoto MNManaTtoto BepxosHoro Cygy npuniHATO
pilleHHA Ta 3A4iNCHEeHO BiACTYN Bifl BUCHOBKY LLOAO 3aCTOCYBaHHA HOPMU
npasa B NOAiGHNX NPaBOBIAHOCKHAX, BUKTAAEHOMY B paHille yxBasieHOMYy
cynoBomMmy pieHHi BepxosHoro Cyny YkpaiHu y cnpasi N°6-51uc17:

1.3akoHom N2 1105-XIV nepen6aueHo BrNagku NpUnUHEHHA CTPaxoBKX
BMMNNAT i HAAAHHA colianbHUX NOCNYr; B po3aini «MpukiHuesi Ta nepe-
XifHi NONOXEHHSA» LbOro 3aKOHY MiCTUTLCA HOPMa Npo Te, Wo KabiHeT
MiHicTpiB YkpaiHu BU3Haua€e 0co6MBOCTI HafaHHA coLianbHUX NOCyr
Ta BUMMaTK MaTepianbHOro 3abe3neyeHHa 3a colianbHUM CTpaxyBaH-
HAM BHYTPILWHbO NepemileHm ocobam.

2. 1o »k0QHOrO 3 yKa3aHMX 3aKOHIB He BHeCeHO TaKol NigcTaBm ana npu-
MMHEHHA couianbHMX BUMNAAT, AK BIACYTHICTb y 0cobu ii peecTpauii Ak
BHYTPILHbO NepeMiLleHOl.

3. MoctaHoBamu KabiHeTy MiHicTpiB YkpaiHu N2531, 637 Ta 595 BcTa-
HOBJIEHO CneuianbHUN NOPAJOK 3[iNCHEHHA CTPaxoBUX BMNAaT
4nA 0ci6, AKi TMMYacoBO Nepecennnmnca 3 panoHy nposegeHHa ATO,
TO6TO 0OCO6NMBOCTI BUMMATU MaTepianbHOro 3abe3neyeHHA 3a colianb-
HUM CTPaxyBaHHAM BHYTPIWHbO NepemMileHnm ocobam.

4. 3a3HayeHi Nig3akoHHI HOPMAaTMBHI aKTU He PeryniolTb NMUTaHHA
LOAO 3AiICHEHHA CTPaxoBUX BUMIAT ocobam, AKi 3 palioHiB npoBse-
aeHHA ATO He nepecenunnca Ta NPOJOBXKYOTb MPOXKMBATU 3@ CBOIM
NOCTINHUM MiCLLeM NPOXKNBAHHA Ha TEPUTOPII, AKa HE KOHTPOMIDETHCA
opraHamu geprkaBHOI Baan. BkasaHi Nig3akoHHi akTn He € 3aKOHOM,
TOMY HE MOXYTb 3BY>KYBaT/ U/ CKaCOBYBATV NpaBa rpomMagsaH, Aki
BCTAHOBJIEHO HOPMATMBHO-MPaBOBUMU aKTamMu BULLOT IOPULNYHOT
cnnn. BoHn He perynioloTb NUTAHHA WOAO 3AINCHEHHA CTPaXoBMUX
BUMMaT ocobam, siKi 3 palioHiB npoBeaeHHA ATO He nepecennanca Ta
NPOJOBXYIOTb MPOXMBATU 338 CBOIM MOCTIMHUM MiCLLeM MPOXNBAHHA
Ha TepuUTOpIl, AKa He KOHTPOJIOETLCA OPraHamMu Aep>KkaBHOI BNaau.
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Mpu LboMy BaxnMBMM € 3a3HayeHHA CyfoM Npo Te, Wo HeobXiaHICTb
couianbHOro 3axmucTty ocib, AKi nepebyBaloTb Ha TMMYaCOBO OKYNOBAHUX
TepuTopiax y [JoHeubKi Ta JlyraHcbkil o6nactax, nepenbayeHa i B 3aKoHi
YKpaiHu Big 18 ciuna 2018 poky N2 2268-VIII «[po ocobnusocTi gepaBHOT
NoNiTVKM i3 3a6e3mneyeHHs AepXKaBHOro CyBepeHiTeTy YKpaiHM Ha TMYaco-
BO OKYMOBaHWX TepuTopisax y [JoHeLbKi Ta JlyraHcbKin obnactax», 30Kkpema,
o 3a Gi3nYHUMM 0cobamm He3anexHo Bif NepebyBaHHA X Ha 06Ky AK
BHYTPILUHbO NepemileHnx 0Cib um Big HAbyTTA HUMIM CnelianbHOro NpPaBo-
BOrO CTaTyCy Ta 3a lopUANYHMMMN 0cobamMm 36epiraeTbCA NPaBo BNACHOCTI,
iHLWi peyoBi NpaBa Ha ManHO, y TOMY YMCIli Ha HEPYXOMe MaliHO, BKITIOYatoum
3eMesibHi AiNAHKM, WO 3HaXOAUTbCA HAa TMMYACOBO OKYMOBaHWX TEPUTOPIAX
y [loHeubkil Ta JlyraHcbKili ob6nacTsax, AKLLO Take MaliHO HabyTe BignoBigHO
[0 3aKOHIB YKpaiHu.

MigTBepAXytoun MaliHOBI NpaBa Gi3NYHMX OCiO HE3aNEeXHO Big nepe-
6yBaHHA iX Ha 061Ky AK BHYTpPILIHbO NepemileHnx oci6é um Big HabyTTA
HUMW creLianbHOro CTaTycy, 3aKOH He nepeabayae XKoaHUX 0OMeKeHb
iHLLMX NpaB TaKmX OCi6, AKi BOHN MOXKYTb peanisyBaTin Ha TepUTopiil YKpaiHu.

OTxe, 3BaXkaloum Ha Te, WO HeHaAaHHA 0cobi, AKa He € BHYTPILLHbO
nepemilieHoto 0co60to, AOBIAKN NPO B3ATTA Ti Ha 065K AK 0cobwu, siKa
nepemilLyeTbCA 3 TUMYACOBO OKYMoBaHoI TepuTopii YKpaiHu abo paiioHy
nposefeHHA ATO, Ta He3BepHeHHA Liel ocobu fo pobounx rpyn QoHay
Ha NiAKOHTPONbHIN YKpalHi TepuUTOpIT i3 3aABOI0 NPO HapaxyBaHHA BUnaat
He € NiACTaBoIo ANA HeBUMNJIATU CTpaxoBux nnatexis, Cyd BKa3ye Ha noriy-
HiCTb Ta OOIPYHTOBAHICTb HOPMaMM 6a30BOr0 3aKOHOABCTBA TBEPAMKEHHS,
Lo crajKodaBeLb Masia NpaBo Ha HapaxyBaHHA Ta BUMJIATy CTPaXOBUX
BUMAT He3aeXHo Bif 3BepHeHHA Ao pobounx rpyn QoHAy Ha NigKoHT-
POsbHIN YKpaiHi TepuTOpii, a TOMY CNagKoeMeLb Ma€ MPaBO Ha OTPUMAHHSA
CTPaxOBUX BUMMAT Y MOPAAKY CNafKyBaHHA 32 3aKOHOM.

4.5. MpobnemMHi NTaHHA BUKOHAHHA CyA0BMX pilleHb

3rigHo 3i ctatTeto 382 Kogekcy agMiHICTpaTMBHOIO CyfoUYMHCTBA YKpa-
THW Cya, AKUIN YXBanuB CylOBe pPilleHHA B aAMiHICTPaTUBHIl CIpaBi, MOXe
3060B's13aTh Cy6'eKTa BNagHUX NOBHOBAXEHb, HE Ha KOPUCTb AKOrO YXBa-
NeHe Cy[i0Be pillleHHs, NoJaTn y BCTAaHOBNEHWI CyJOM CTPOK 3BIT MPO BU-
KOHaHHA CYA0BOrO PiLllleHHsA.
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Ha »anb, y nepeniyeHunx BuLLe KaTeropisax BifCOTOK CMpaB, WoJo AKNX
CYyLOM NPUIAMAETLCA pilleHHA Wwoao 3060B’A3aHHA cy6’eKTa BnagHUX
NMOBHOBAXeHb NOAATU Y BCTAHOBMEHUIN CYAOM CTPOK 3BIiT MPO BUKOHAHHA
CYROBOrO pilleHHA, AOCUTb HM3bKNIA. [pn LbOMY AK MOKa3ye NPaKkTUKa,
HaBMaKu, BIACOTOK pilleHb CYAiB, AKi He BUKOHYIOTbCA, 3POCTAE.

[na npuknagy, MOXHa 3BepHYTUCA A0 YxBanu BepxosHoro Cygy y 3pas-
KOBIll CrpaBi NPO NPUMNMHEHHA BUMNATK NEHCIiTi BHYTPILIHbO NepeMilleHil
0co6i Big 16 »koBTHA 2018 poKy®, B siKil1 BKa3yeTbCA, WO, 3ri4HO 3 NogaHNM
TepuTopianbHUM ynpasniHHAM MNeHcinHoro poHay YKpaiHu 3BiTOM, No3u-
BayeBi BifHOBEHO MNOTOYHI BUMIATW, OA4HAK 3a00ProBaHiCTb, O BUHUKNA,
He BuMnayeHa.

[lopaTKOBO BapTO 3BEPHYTU yBary, Wo 6iNblWicTb BUNaAKiB 3BepHEH-
HA 1O CyAy BHYTPILIHBbO NepemilleHnx ocib Ta ocib, Lo He MaloTb Takoro
cTaTycy, y cnpaBax, Lo TaK UM iHaKLwwe NnoB’'A3aHi i3 BNIMBOM 36ponHOro
KOHNIKTY, € cnopamu i3 cy6’ekTaMm BnagHMX MOBHOBAXKEHb LLIOA0 OCKap-
MEHHA IXHiX piweHb (HOPMaTUBHO-NPABOBMUX AKTIB UM iHAUBIAYaNnbHUX
aKTIB), Aiv un 6e3aiANbHOCTI.

Y 3B'A3Ky 3 TVM, WO TaKi CMOpW He € CNopaMy MaiHOBOTO XapaKTepy,
BMKOHaHHA pilleHHA Cyay WIAXOM 3aCTOCYBaHHA HOPM 3aKOHY YKpaiHu
«Mpo rapaHTii Aep>kaBu WOJ0 BUKOHAHHA CYAOBUX PilleHb» € MPaKTUYHO
HEeMOK/INBUM.

AK CBigUMTb NPaKTUKA, BUKOHAHHA Cy[0BOrO PilleHHsA B CNoci6, nepeq-
6aueHur 3akoHOM YKpaiHu «[1po BUKOHaBYE NPOBAAKEHHS», LUIAXOM Npu-
MYCOBOrO BMKOHaHHSA TakoX Yy GinblUOCTi BUNafKis (0cob6nvBo y cnpasax,
B AKUX OOPXKHUKOM BUCTYNaE TeputopianbHe ynpaBniHHA [eHcilHoro
boHay YKpaiHu) He € ycnilwHnM.

TaknM YMHOM, MOXHa CnocTepiratm 4OCUTb NapagoKCcanbHy CUTY-
auito, Konu cygaMu BUPOOIOETLCA NPAKTUKA 3 MEBHUX NMUTaHb, OfHaK
BifHOBJIEHHA MOpPYLIEHUX MpaB No3nBaya, He3Baxarum Ha HabpaHHS
CYAOBUM pillEHHAM 3aKOHHOT cuUnu, He BiabyBaeTbCA. ickpaBUM nia-
TBEPAKEHHAM L€l Te31 € No3uuia €BPOMNENCbLKOro cyay 3 npas JI0AMHMY,
AKVMM HEOLHOPA30BO 3a3Hayvanoch (30Kpema, y cnpasax «BonTeHko npo-
™ YKkpaiHu» (Voytenko v. Ukraine), 3aaBa N2 18966/02, nyHKT 53; «byp-
poB npotu Pocii» (Burdov v. Russia), 3aaBa N2 59498/00, nyHkT 40, €CIJ]
2002-11l; «AciyHbeHe npoTwn J1aTsii» (Jasiuniene v. Latvia), 3aaBa N2 41510/98,
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NYHKT 45), Lo HEMOXNMBICTb ANA 3aABHMKA JOMOITUCA BUKOHAHHA CyAo-
BOrO PilleHHA, BUHECEHOro Ha MNOro Uu il KOPUCTb, CTAaHOBUTb BTPYYaHHA
B MPaBO Ha M1PHEe BONOAiHHA MallHOM.

Kpim Toro, ctatTa 6 €BpONencbKol KOHBEHLT 3 NpaB NOAMHN FapaHTye
npaBo Ha CnpaBeASIVBUN CyAOBUI PO3rNAA, AKE BKJIIOYAE NPaBO Ha BU-
KOHaHHA pilleHb, BUHECEHUX Y cyAi. EBpONencbKui cyq 3 npas JI0ANHN
HeOoHOPa30BO BMABMAB NMOPYLUEHHA CTaTTi 6 B OKpeMMX 3asaBax NpoTu
YKpaiHu y 3B’A3KY 3 HEBUKOHAHHAM OCTaTOUYHUX CYAOBUX pillleHb. AK 3a-
3Havae €BponNencbKUi Cyf, HEBUKOHAHHA pilleHb HaLioOHanbHUX CYAIB €
cucTemHoto npobnemoto B YKpaiHi (cnpasu «lOpit Mukonaiiosuy IsaHoB
npotu Ykpainn» (Yuriy Nikolayevich lvanov v. Ukraine), 3aaBa 40450/04,
15 nuctonaga 2009, «bypmuny Ta iHwi npoTtn YkpaiHny» (Burmich and others
v. Ukraine), 3aaBa 46852/13, 12 nuctonaga 2017).

Ynpoposx 2019 poky, 3BaKaloun Ha LMPOKe NOLWNPEHHA NPAKTUKN
HEBUKOHaHHA CyfoBUX piweHb wogo BMNO opraHamm BUKOHaBYOI Blaaw,
a ocobnueo TepuTopianbHUMK opraHamm MNeHcitHoro doHAy, oKkpeMrmMm
cypamu noknageHo novyatok GopMyBaHHIO CyJOBOI NPaKTMKK LOAO 3a-
CTOCYBaHHA MexaHi3My Cy[JOBOro KOHTPOJIO.

Tak, ana nprknagy moxHa HaeecTu cnpasy N20540/6052/18-a, npu po3-
rnAafi Aol [JoHeLbKUM OKPY>KHUM agMiHICTPAaTUBHUM CyAOM yXBaneHo
oKpemy yxBany®, y Tomy uncni i HanpasneHo go MeHcinHoro ¢oHay Ykpa-
THW ANA pearyBaHHA Ta BXXUTTA 3aXOAIB WOAO YCYHEHHA NPUYMH Ta YMOB,
LLO CAIPUANI NOPYLLIEHHIO 3aKOHY. 30KpeMa, Y 3a3HaueHi okpemin yxsai
CY[, KOHCTATYy€ HEBMKOHAHHA CyOBOrO PilleHHA Ta aHani3ye cutyaduito 3
TOUKM 30pYy NPaKTUKN EBPONENCcbKOro cyay.

Tak, cyiom HaBOAUTbCA apryMeHTaLifl 3 NOCUIaHHAM Ha Te, Lo «CyfoBe
Ta BUKOHaBYe MPOBaXeHHA € NepLUOIO Ta APYroto CTafdiAMKM Y 3arafibHo-
My NpoBafXeHHi (piweHHA y cnpasi «CkopaiHo npoTu Itanii» (Scordino v.
Italy)). Takum UHOM, BUKOHAHHSA PilleHHA He BifOKPEMIIOETLCA Bif CyRo-
BOro po3rnagy, i NpoBafXeHHA MOBMHHO PO3rnagaTncA 3aranom (pilleHHnA
y cnpasi «Cika npotu CnosayunHm» (Sika v. Slovakia)). Kpim Toro, pilueHHAM
€Bponencbkoro cyay 3 npas noguHu Bif 19.03.1997 poky y cnpasi «[opHCHi
npotu lpeuii» (Hornsby v. Greece) cya nigKkpecnus, Lo BUKOHAHHA PilLEHHS,
yxBasieHoro 6yab-AK1M CylOM, Ma€ PO3LiHIOBATUCh AK HEBifl'EMHa YacTUHA
CyAOBOro po3rnagy. 3AiNCHEHHA NpaBa Ha 3BePHEHHA A0 CyAy 3 MO30BOM
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CTOCOBHO 0ro npaB Ta 060B’'A3KIB LMBINIbHOTrO XapakTepy 6yno 6 ino3op-
HKM, AKOW BHYTPILLIHA NpaBOBa CMCTEMa AOMNycKana, LWob ocTaTouHe CyfoBe
pilleHHsA, AKe Ma€e 060B'A3KOBY CUITY, He BUKOHYBasnocA 6 Ha LwKogy ofHiel
3i CTOpiH».

[opaTkoBO Cya NOCUNAETbCA Ha 3MICT NYHKTIB 46,48, 51, 53, 54 pilweHHA
BiA 15.10.2009 poky y cnpasi «lOpit Mukonanosmy IBaHOB NpoTn YKpaiHu»
(Yuriy Nikolayevich lvanov v. Ukraine).

AIK nprkKnag 3acTocyBaHHA CYAOBOro KOHTPOJIIO MOXKHa HaBec-
T piweHHA OKPYXHOro agMiHiCcTpaTBHOro cygy micta Kuesa y cnpasi
N2640/20101/18. 30Kkpema, 3a pe3ynbTatamn PO3rIAQY PilLeHHA no CyTi
CrnpaBw, 3a40BOJIbHAOUN NO30B, CYOM OAHOYACHO OyNI0 BCTAHOBJIEHO CY-
[OBUIA KOHTPOJIb 3@ BUKOHAHHAM LIbOro CYI0BOTO PilleHHA Ta 3060B'A3aHO
lfonoBHe ynpasniHHaA MNeHcinHoro GoHay YkpaiHu B M. Knesi nogatu fo cyny
3BIT NPO BUKOHaHHA Cy[OBOrO PilleHHA.

He3Bakaloum Ha 3a3HaueHe pileHHA cyay, Bianosigayem BOHO He 6yno
BVMKOHaHO Ta MOBiZOMMEHO MO3MBaya Npo Te, Wo 3aboproBaHicTb byae
BMMNAYyBaTUCb HAa YMOBAxX OKPEMOro NnopanKy, AKUin 6yae npuinHATO
B ManbyTHboMmy (AK nepepbayeHo Hopmamu noctaHoBK KMY N2 365%). Ak
KOHCTaTYy€E CyAi y CBOEMY PillieHHi, NpX PO3rNAgi NMTaHHA WOAO 3aCTOCy-
BaHHA 3axX0fiB CYAOBOro KOHTPOJIO «BignoBigay ¢pakTMyHO BigMOBMBCA
BVMKOHYBATU PilleHHA CyAy, MOCNaBLINCh Ha Te, WO BiH OYiKyE MPUNHATTA
y ManbyTHbomMy KM YKpaiHu neBHOro nopsAaky, B Mexax AKoro BiH i 36upa-
€TbCA BUMMavyyBaTh 3a60ProBaHiCcTb NO NEHCil, irHOpYyoUM pilleHHs cyay
Ta, MO CyTi, NPONOHYIOUN CyAy TaKOX 3ayeKkaTy NPUNHATTA KM YKpaiHu
NeBHOro NopAAKY».

Kpim Toro, aHanisytoun iHbopmauito Npo cTaH BUKOHAHHA pilleHHA
y crpaBi Ta Kepyloumncb nonoxeHHAMM cTaTTi 129" KoHcTuTyuii YKpaiHy,
CyZoM 3p06sieHO TaKi BUCHOBKYM MPO:

»  ymucHe, Bcynepeuy BumMoram cTaTTi 129" KoHcTtuTywii YkpaiHu HeBu-
KOHaHH#A BiiNoBifayem pilleHHA cyay, AKNN GaKTUYHO 3aMaETbCA
He 10ro BUKOHaHHAM, @ O4iKy€e NnpuinHATTA KM YKpaiHu okpemoro
NOPALAKY, B pamMKax AKOro, Ha Moro fyMKy, i B HeBU3HauYeHOMy Mali-
6yTHbOMY ByZlyTb BMMIauyBaTUCh BKa3aHi CyMu MeHCii, uim, no cyTi,
BKa3ye Ha HeOOXiJHICTb NMOrOAXKEHHS BMKOHAHHA PillleHHA cyay

90  3apa3 LA HopMa BUKAKOUEHa i3 TeKCTy noctaHoBu Kabinety MiHicTpiB Ykpaiu N2 365, npoTe 0HOUaCHO i3 BUKNIoUeH-
HAM aHanoriyHa Hopma BKioueHa Ao noctaHoy Kabinety MinicTpis Ykpaiu N2 637.
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KabiHeTom MiHicTpiB YKkpaiHu, Lo cynepeunTtb BUMOram cT. 6 KoH-
CTUTYLT YKpaiHu Wwopao 3aincHeHHA AeprkaBHOI Bnaau B YKpaiHi
Ha 3acagax il NoAiny Ha 3aKoHofdaBYy, BUKOHaBYY Ta Cy[OBY;

P BigMOBa Yy BMKOHaHHI pilleHHA cyny pakTUUYHO BKa3yeE i Ha BigMOBY
BiJMnoBigaya Bifg 3aCTOCYBaHHA BYCHOBKIB, BYKNageHnX BepxoBHUM
Cypomy piweHHiBig 03.05.2018 p. y 3pa3kosi cnipasi 805/402/18
(npoBagxeHHs N2 13/9901/20/18), sike 3anuweHo 6e3 3MiH no-
cTaHoBot Benukoi MNanatu BepxosHoro Cyay;

» npAme, yMUCHE HEBMKOHAHHA PillEHHA CyAy Ta NMONOXeHb CTaT-
Ti 129" KoHCTUTYLiT YKpaiHw, BiANOBIgHO A0 AKOT CyfOBe pilleHHA
€ 060B'A3KOBVM 1O BUKOHAHHSA, CBigunTb Npo HefobpocoBicHY
noBefiHKy Bignosigaya.

OTe, 3a pe3ynbTaTaMy PO3rNALY CylOM yXBaneHO pilleHHA Npo BU-
3HaHH3A 3BiTYy 'Y MOY B M. KneBi Npo BUKOHaHHA pilleHHA Cyay TakunMm, Wo
He MiATBEPAXYE BUKOHAHHA PilLEHHA CyAy B MOBHOMY 00CA3i, @ TaKOX
Npo HakNafeHHsA Ha BignoBiganbHy ocoby TeputopianbHoro oprany Moy
wtpady 3a HEBUKOHAHHA PiLLeHHsA cyay.

CnpaBy 3a cxoxux ob6ctaBuH (N2811/1356/18°") 6yno po3rnaHyTo
KipoBorpaacbKnm OKpYXHUM afiMiHICTPaTMBHUM CyAOM, PilleHHA B AKil
3anuweHo 6e3 3miH cyfoMm anenAuinHoi Ta 6e3 po3rnagy Cyfom KacauiiHol
iHCTaHLiT. Y KOHTEKCTi HaBeeHOro pillleHHA BaXKN1UBO BKa3aTw, WO Cy[ 3Bep-
Ta€ yBary Ha Ty 06CTaBUHY, LLIO «BifCYTHICTb BCTaHOBNeHOro KMY nopagky
BUMNATU CYM COUianbHUX BUNNAT, AKi He BUMNAYeHi 3a MUHYNUIA Nepiog,
He MOXe BUCTYNaTu NPUYNHOLIO AS1A HEBUKOHAaHHSA pilleHHA cyay. Takox cnif
3a3HauuUTK, WO y BUNAAKY HaABHOCTIi 06CTaBVH, WO iCTOTHO YCKNaAHIOTb
BMKOHAHHA pilleHHs abo pobnATb NOro HEMOXIMBUM, CTOPOHA Y CNpaBi
HafifeHa NpaBoM 3BEPHYTUCH O Cyy i3 3aABOI0 NPO BCTAaHOBNIEHHA abo
3MiHYy cnocoby abo NopsAaKY BUKOHAHHSA, BiACTPOUYEHHS UM PO3CTPOYEHHS
BMKOHAHHA CYQOBOro piweHHA (cTaTtTa 378 Kogekcy agMiHiCTpaTMBHOIO
CYAOUMHCTBA YKpaiHN)».

AHani3 cyfoBoi NPaKTMKN CBiAYMTD, WO cyam B 6araTbox Bmnagkax
He 3aCTOCOBYIOTb MeXaHi3M Cy[JOBOrO KOHTPOJ0, KEPYIOUMCb MPY LibOMY
yCTasieHoo CyA0BOI0 MpPakTuKoto. [Mpr LboMy HEOOXigHO 3a3HAuUUTK, WO
y 2018 poui Benuka Manata BepxosHoro Cyay 3miHuna nigxig 4o npasun
3aCTOCYBaHHA CYAOBOro KOHTPOJIO, BM3HAaYeHUI Y NOCTaHoBI neHymy
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BACY Ne3 Big 13 6epe3Ha 2017 pokKy «[1po ornag npakTKM 3acTocyBaH-
HA aAMiHICTpaTUBHMMW Cyaamu CTaTTi 267 KogeKkcy aaMiHiCTpaTMBHOro
cynoumnHcTBa YKpaiHu». Tak, BACY BBaxaB, WO Cy[ NepLuoi uyn anensa-
LiNHOT iHCTaHLiI MOXe 3aCTOoCyBaTW CYAOBUNIN KOHTPOb 3a BUKOHAHHAM
pilleHHs cy6’eKTOM BnagHNX NOBHOBAaXKEHb — BignoBigavemM y cnpasi nig
yac NPUINHATTA NOCTaHOBM y cnpaBgi. OgHak, Benuka Manarta BBaxag, wo
KONOTaHHSA NPO BCTAHOBJIEHHSA CY[OBOr0 KOHTPOJIHO MOXKe OyTv noaaHe i
3a[10BONIEHE CYIOM BXe MiC/A YXBaJIeHHA PillleHHA Y cnpaBi (Taknii BUCHO-
BOK MicTUTbCA B yxBani Big 20 uepsHA 2018 poky y cnpasi N2800/592/17).

4.6.MpakKTrKa cygis WwWoo peanisauii Bubopumx npas
BHYTPILIHbO NepeMmileHnX ocCib

Icmopisa numaHHa

[lo nunHa 2020 poKy HOpMaMK YMHHOMO 3aKOHOZABCTBa Nnepeabava-
NlaCb MOXJMBICTb peanisauii BHYTPIlWHbO nepemileHMn ocobamm ixHix
BNGOpUMX NMpaB Ha BUbopax MNpe3snaeHTa YKpaiHu, TakKoX nepecesneHui
MO>KyTb FO/IOCYBaTU y 3arasibHOfePKaBHOMY BUOOPUYOMY OKpPY3i Ha napna-
MEHTCbKUX BUbopax. OcobnmBocTi BU6OPUOro 3aKkoHOAABCTBA Y MOro no-
€[1HaHHi i3 3aKOHOAABCTBOM LLOA0 cBOOOAN NepecyBaHHA GAaKTUYHO Manu
HaCnigKoM BiACYTHICTb NpaBa rofiocy B nepecenieHuiB Ha NapiamMeHTCbKIMX
BMOOPaXx 3a MaXOPUTaPHUX KAHAWAATIB Ta Ha MicLLEeBUX BUOOpaX.

Cnig 3a3HaunTy, WO CKapra YoTUPbOX OCiO, AKi He 3MOFNN B3ATU y4acTb
y MicueBmx Bubopax y 2015 poui, Hapasi po3rnagaeTbca EBPONEnCbKUM
CyAoM 3 npaB NoanHM (TPoe 3aaBHKKIB € BIMO 3 TepuTopii Kpumcbkoro nis-
OCTpOBa i 0fHa 3aABHULA — 3i cxogy YKpaiHm)®2 Ha Lelt yac Bxe 3aBepLueHo
CTafito KOMyHiKaLii y Ui cnpaBi i O4iKyeTbCA, WO MPOTATOM HaNONMKUNX
micAauis Cyg yxBanuTb pilleHHA. Y crnpasi MAeTbCA NPo NOPYLUEeHHA CTaTTi 1
MpoTtokony N2 12 go €KMJ (3aranbHa 3abopoHa AUCKprMiHaLil).

Y 2014-2015 poKax B OAMHOYHMX CripaBax Cyfamm nepLuoi Ta anens-
LifiHOT iHCTaHLin O6yno BUHeCeHO AeKinbKa pileHb Ha KOPUCTb NO3MBaYiB,
BHYTPILIHbO NepeMileHnxX ocib, LWOAO XHbOI yyacTi B MicLLeBUX BMHGOpax.

92 €CNN, Cenicererko ma iHwi npomu Ykpaiku (Selygenenko and Others v. Ukraine), 3asBa N° 24919/16. 3aaBHuKiB 3 Te-
putopii Kpumy npeactasnatoth topuctin 10 «PerioHanbHuii LeHTp npas MioAnHU» Ta EBPONEIACbKOro LEeHTpy npas
ntogunm (European Human Rights Advocacy Centre — EHRAC), 3asBHULt0 3i cxopy YKpaiHu — topuctu YkpaicoKoi
[enbCiHCbKOI CMiNK 3 MPaB NIOAMHN.
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OpHak BepxosHun Cya 3anHAB iHWy nosuuito. 25 nnunHa 2018 poky
BepxoBHum Cygom 6yno HafaHO NpaBOBY OLiHKY Ta BUCHOBKM B CMPaBi
N°161/16573/16-a% wopno npaBa rosocy BHYTPIWHbO NepemiLleHnx ocib
Ha MicLeBUX BUb6Opax.

O6cmaeuHu chpasu

BHYmpiwHbe0 nepemiuwjeHa ocoba 38epHynaca 0o op2aHy sedeHHs [lep-
)KasH020 peecmpy 8UOOPUI8 i3 3aA8010 NPO BK/TIOHYEHHS 1T 00 cnucKy subopuyis
Ha micyesux subopax i ompumasia 8ioMmosy, 06rpyHmMoeaHy mum, Wo Heto
He HadaHi 00KyMeHmuU, Wo niomeepoXxytome il HanexxHicme 0o micyegoi me-
pumopianeHoi 2pomadu. [Tpu ybomy 008i0Ka NPo peecmpayito BHympiluHb60
nepemiwjeHoi ocobu He 6ys1a 8paxosaHa npu po32nAoi yiei 3aasu. Y no3os-
Hill 3as8i No3uBay NPocusa 8U3HAMU He3dKOHHUM pilleHHSA gionosioaya
npo 8iomMosy 8 3a0080/1eHHI 3aA8U NPO 3MiHy 8u6opyOi adpecu 8 JepxagHo-
My peecmpi 8ubopuis, 30608’a3amu 8ionogidaya eHecmu Maki 0dHi, 32i0HO
3 8I0OMOCMAMU NPO MiCYe3HAX00XeHHsA No3ueayd, Wo 8Ka3aHi 8 008ioyi
Npo peecmpauito No3usayad Ak HymMpiwiHL0 hepemiujeHoi ocobu.

BepxoBHuin Cya y CBOEMY pillleHHi BKa3aB Ha Te, Lo, 3rifHo i3 3aKo-
HoM YKpaiHu «[po micuesi Bu6opm», MpaBo rosiocy Ha Bubopax fenyTaTis
MicbKOI pagu, BUbopax MiCbKOro rosioBu MatoTb rpoMagaHy YKpaiHu, Aki
MatoTb MPaBo ronocy BiANOBIAHO fo cTaTTi 70 KoHCTUTYUii YKpaiHu, Hane-
XaTb A0 BiANOBIAHOI TepMTOPiaNbHOI FPOMaAM Ta MPOXKMBAIOTb Yy MeXax
BiNOBIAHOro BUGOPUOro OKPYry.

HanexkHicTb rpomMagAaHnHa A0 BiANOBIAHOI TepUTOpPianbHOI rpoMaan
Ta NPOXUBaHHA NOro Ha BigMOBIAHIN TEPUTOPIT BU3HAYAOTbLCA NOro 3a-
PEECTPOBAHMM MICLLEM NMPOXKMBAHHA.

Y TOM e yac, 3rifHO 3 HopmaMuy 3akoHy YKpaiHu «[1po gep>kaBHUN
peecTp B1bOpUiB», BUOOPUOI agpecoio BMOOpPLS € aapeca NOro Xntna
a6o micuya nepebysaHHA BUGOPLA UM iHWa agpeca, Wo 3aMiHIoE agpecy
XKuUTna BMbopUs, AKa € NigCTaBoto A BiiHeCeHHs BMbopLA A0 BianoBigHOT
BMOOpPYOT AinbHULI.

Brubopua agpeca BuOOpLA BU3HAYAETCA 3@ 3aPEECTPOBAHUM MicLieM
NPOXKMBaHHSA Ta afpecoto XunTna Bnbopusa BianosiaHO Ao 3aKoHy YKpa-
THK «[po cBOGOAY NepecyBaHHSA Ta BifIbHWI BUOIP MicLs NPOXNBAHHS
B YKpaiHi».

93 URL: http://www.reyestr.court.gov.ua/Review/75544764.
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I3 cuctemHoro aHanisy Hopm 3akoHy YkpaiHu «[1po cesobopy nepecy-
BaHH#A Ta BifIbHWI BUOIP MicLA NPOXMBAHHSA B YKpaiHi», AKUM nepepbayve-
HO, L0 peecTpaLin — ue BHeceHHA iHpopmaLii 4o EANHOro Aep>KaBHOro
gemorpadiyHoro peectpy Ta 40 NacnoOpPTHOro JOKYMeHTa Npo micue
NpoXuBaHHA abo MicLe nepebyBaHHA 0CcO6U i3 3a3HAYEHHAM agpecy
XuUTna, Ta 3aKoHy YKpaiHu «[1po micLeBe caMOBpPALYBaHHA B YKpaiHi»,
AKUM BCTAHOBJIEHO, LLIO TepUTOpiafibHa rpomaga — Xutesi, 06'eAHaHi
NOCTINHMM NPOXMBAHHAM Y MeXax cena, CennLya, MicTa, Lo € CamocCTin-
HUMM aAMiHICTPaTUBHO-TEPUTOPIANIbHMMM OANHULAMUN, 60 JOOPOBINbHE
006’eHAHHA XNTENIB KiIbKOX Cifl, WO MalTb EANHUIN aaMiHICTPATUBHWI
ueHTp, Cynom 3pobneHo BUCHOBOK MPO Te, L0 B KOHTEKCTi CNpaBu, sika
PO3rNAQAETLCA, «3aPEECTPOBAHE MiCLie MPOXUBAHHA HE MOBUHHO ByTK
TMMYaCOBUMY.

HaTomicTb, OcKinbKu BignoBigHO fo YactuHm 1 cTatTi 5 3akoHy YKpa-
THM «[po 3abe3neyeHHs Npas i cBO60 BHYTPILIHbO NepeMilleHnx ocCio»
[OBifiKa NPo B3ATTA Ha 06NiK BHYTPIiLWHbO NepemilleHoi ocobu 3acBiguye
i MicLie NPOXXMBAHHS NULLE Ha MEeBHU Nepiof, TO6TO He MOCTiHe, a TUM-
YyacoBe NPOXMBaHHA Ha BiANOBIAHIN TepUTOPIl, Taka peecTpaLlia He MoXxe
cnyryBaTu NigCTaBoo LWOAO NpaBa yyacTi Ha MicLeBrx BMbopax Ha Uil
TepuTopil.

Takum unHom, Cynom 6yno KOHCTaTOBaHO, LLO MPABO y4YacTi Ha MiCLLEBUX
BMOOpax € nuiLLe B TUX FPOMaAAH YKpaiHu, AKi NOCTIHO NPOK1BatoTb Ha Bif-
NOBIHIN TepPUTOPIi Ta MalOTb PEECTPaLito MOCTIMHOIO MiCLA NPOXKMBAHHA
Ha TepuTopii BiaNoBigHOro cena, cenuuwa, micta. OTXe, 3rigHO 3 YMHHUM
3aKOHO[ABCTBOM, MexaHi3MU yuacTi B MicLeBrx Bubopax (npasa ronocy)
ONA BHYTPILWHbO NepemileHmx ocib BigcyTHi.

Y 3B’A3Ky 3 Takow nosuuico BepxoBHoro Cyay BHYTPilIHbO nepe-
MilLeHi 0co6M CKOpUCTaNNCb CBOIM MPAaBOM Ha KOHCTUTYLiHY cKapry.
¥ 2019 poui go KoHctutyuinHoro Cyay YKpaiHv Haginwna KOHCTUTYLiNHa
CKapra wopao BignoBigHOCTI KOHCTUTYLiT YKpaiHU (KOHCTUTYLINHOCTI) no-
JIOXeHb YaCTVH APYroi Ta TPeTboi cTaTTi 3 3akoHy YKpaiHu «[1po micuesi
BM6opU» Big 14 nunHa 2015 poky N2 595-VIII i3 3miHamu, nonoxeHb yac-
TUHW Apyroi cTaTTi 3 3akoHy YKpaiHu «[po JeprkaBHUi peectp BUOOPLiB»
Bif 22 ntotoro 2007 poky N2 698-V i3 3miHamu. 3a Li€lo KOHCTUTYLINHOO
CKaprot BifKpPUTO KOHCTUTYLiNHE NpOBafeHHA B CpaBi, ane pileHHA
He yxBaneHe.
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YTim 3a Lelt yac Bigbynunca kapanHanbHi 3MiHM BUO60OPYOro 3akoHOAaB-
CTBa, CNPAMOBaHi Ha 3abe3neyeHHs fgoctyny BMO go ronocyBaHHA Ha BCix
BMAax BMOOPIB, y TOMY Ymcni peanisauii HAMM BUOOpUMX NpaB Ha MicLieBUX
Brn6opax. 19 rpyaHA 2019 poky BepxosHoto Pagoto YkpaiHu 6yno yxsaneHo
Brnbopunii Kogekc YKpaiHu, fo AKOro, 3a pe3ysibTaTaMun akTUBHOT afBOKa-
LiiHOT KaMnaHii, 6yNo BKIOYEHO MOJNIOXKEHHS, AKi 3a6e3mneuytoTb JOCTYnN
BMMYLLEHWX NepeceneHLiB A0 yCix BUAiB BMOOPIB BiAMOBIAHO A0 eBpoOneit-
CbKMX CTaHAAPTIB AeMOKpaTil Ta NpaB NOANHMN.

Tak, yacTvHa n'aTa cTaTTi 7 «3aranbHe BMbopye npaBo» Bubopuoro Ko-
AeKcy YKpaiH1 nocnifoBHO PO3KPUBAE BUMOTY, LLIO NPABO rOfocy Ha MicLie-
BVIX BUOOpax MatoTb BUOOPL, AKi HanexaTb A0 BiarnoBigHOI TeputopianbHOT
rpomagm abo o6’'efHaHOT TepuTopianbHOT Fpomagu. Mpu ubomy, Ha NPoTU-
Bary [10 YaCTUHU TPeTbOT cTaTTi 3 3aKoHY YKpaiHu «[1po micuesi Bub6opu»,
YacTuHa WocTa cTaTTi 7 Bubopuoro Kogekcy YkpaiHu npamo nepepnbavae,
LLO «HaNEeXHiCTb rpOMagAHMHa 40 BiANOBIAHOI TepUTOpianbHOI rpoMagmn
Ta NPOXMBAHHA NOro Ha BiANOBIAHIN TepUTOpPIl BU3HAYaEeTbCA NOro BU-
6opuyoto agpecoto (Kpim BUNaakKie, nepeabaueHnx 3aKoHOM)», a He 1oro
3apeECTPOBaHNM MiCLIeM NPOXKMBAHHA.

Y cBoto Yepry, pepopma BUO60PUOro 3aKOHOLABCTBA Nependavae 3MiHy
nigxoay Ao BU3HAUYEHHA BUOOPUOT agpecy, Habnvxkatoun it fo pakTyHoro
MicLiA MPOXKMBaHHA 0cobm Ta ycyBatoum obmexkeHHA anda BMNO Ta iHwnx
rpomagaH YkpaiHu 3MiHUTI CBOIO BUGOpYY afpecy i3 JOTPUMAHHAM Npo-
LedypHUX BUMOT, BU3HaYeHUX 3aKkoHOM YKpaiHu «[1po [ep»aBHUIN peecTp
BM6opLiB» Big 22 ntotoro 2007 poky N2698-V y penakuii, Lo Habyna YnH-
HocTi 23 nunHa 2020 poky (auB. cTaTTio 8 Ta cTaTTio 20 «[lopAAOK 3BEPHEHHSA
BMOOPLA 3a BMIACHOIO iHILiaTMBOIO A0 OpraHy BeAeHHA PeecTpy Woao 3miHu
MNOro nepcoHanbHMX AaHnx»). MexaHi3m npakTuyHoi peanisadii BignosigHmx
3aKOHOZABUKIX MOJIOXKEHb BU3HAYEHWIN NOCTaHOBOIO LieHTpanbHoi Bubopuyoi
Komicii Bif 18 TpaBHA 2020 poky N2 88, wwo 3aTtBepaye [opanok posrnagy
3BEPHEHHSs1 BMOOPLS OO0 3MiHU BUOOPYOT agpecy BianoBigHO A0 YaCTUHN
TpeTboi cTaTTi 8 3aKoHyY YKpaiHu «[po [epkaBHuiA peecTp BU6OPLiB».

Taknm unHom, pepopmoBaHe BUHGOpUE 3aKOHOAABCTBO YKpaiHM 3a6e3-
neyye HanexxHy puanyHy npoueaypy Ana peanisauii npasa BINO Ha yyacTb
y BCiX BUAax BUO6OpIB, y TOMY UM MicLLeBUX BUOOpax y NPUMMatoumx rpo-
Magax yepes 3miHy X BU6opUOi afpecu, Lo 6yae BiATBOPEHE B NOAANbLLUIi
CYAOBIN NpakTuui.
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4.7. lpakTunKa cygis Woao BiAWKOAYBaHHA MaHOBOI LUKOAMN,
3aBfaHOI BHACNIJOK 36poiHOro KoHGikTy Ha Cxopgi YKpaiHu

«3a 0diLiNHUMN JaHVIMM LLOAO MOLLIKOAPKEHVIX Ta 3HULLEHVX 06'EKTIB Ta
3aranbHUx BTPaTy [loHewbKil Ta JlyraHcbKili o06nacTtax 3 noyatky 600BmX
Ain Ha [JoH6aci, perioH 3a3HaB BTpaT Ha NoHapg 463,6 MinbinoHa fosnapis.
CraHoMm Ha 1 xoBTHA 2017 poky Ha TepuTopii JlyraHcbKoi o6nacTi 6yno
NMOLLKOAPKEHO 7 672 06’eKTW. 3aranbHi 30UTKK cTaHOBAATL 320 MiNbIOHIB
ponapis. MpuBaTHUI cekTop Y [loHeLbKili 06nacTi TakoX 3a3HaB 3HaYHOT
wkoau. CraHom Ha 1 0BTHA 2017 poKy 7 402 06’€KTM BBaXXanuca 3pyinHo-
BaHWMM UM NOLLKOAMKEHVIMU, @ 30UTKM OLLiHIOTbCA B 142,6 MinbiioHa Aona-
piB» — Taka iHpopMaLjifa HABOAWTbCA B aHaNITUYUHIN iHpopmaUuil «<OTprMaHHSA
KoMneHcauii 3a MalnHo, AKe 6yN0 NOLWKOAXeHO abo 3pyMHOBAHO Yepes
BOEHHI il nig yac 36poiHoro KoOHPNiKTY Ha Cxopfi YKpaiHu: nporanvHu Ta
MOXJIMBOCTI», NiArOTOBNEHIN Mi>KHapPOAHOI ryMaHiTapHOIO opraHisaui€to
HopBe3sbka paga y cnpaBax 6ixkeHLiB*.

17 rpynHa 2018 poky €BponencbKuii cyg 3 npas NoavHN Oronocns®
Npo 3aTBEPAKEHHA MNaHy MabyTHbOrO PO3rNAdY HUM TUCAY CKapr Bif
0Ci6, AKi ckapxaTbcA NpoTy YKpaiHu um Pocii abo 060x KpaiH y 3B'A3Ky 3
kKoHonikTomM Ha Cxopai YkpaiHi.

3HayHa YacTMHa TaKKX CKapr NoB'sA3aHi 3 MUTAHHAMN MPO 3HMLLEHHSA
»KMTNA YM iHWOro MaHa BHACNiJoOK 60MOBUX Ail.

KnoyoBrM NUTaHHAM, AKe Ma€e 6yTn BM3HaUYeHO B LMX 3aABaXx, € Te,
4y Ma€ YKpaiHa um Pocia toprncamnkuito Wwoao NuTaHb, Wo po3rnagaTbes,
y BiANOBIAHOCTI 3i cTaTTelo 1 EBPONENCbKOI KOHBEHLT 3 NpaB NOANHN
(O60B'I30K MOBaXKaTy NpaBa JIANHN).

3apa3 Cyg ouikye pilleHHA B LbOMY NUTaHHI Y BiANOBIAHIN MiXKaep-
KaBHiln cnpasi «YkpaiHa npotu Pocii» (Ukraine v. Russia) (wopo CxigHoi
YKpaiHu) (cnpasa N28019/16), y Akin Ypag YkpaiHu BUCYBa€E pi3Hi cKapru
npotu Ypagy Pocincbkoi Oepepadii.

[ina ekoHomii uacy Cyp BMpiLWKB, Wo Oyab-aKi BignoBiaHI iHaMBigyanbHi
cnpaBswy, AiKi He 6ynK OroNoLEeHi HEMNPUNYCTYMUMW YK BUYYEHi i3 camoro

94 URL: https://reliefweb.int/sites/reliefweb.int/files/resources/nrc-study_pursuing-compensation-for-damaged-or-
destroyed-property_ukr.docx.pdf.
95 URL: https://hudoc.echr.coe.int/eng-press# {%22itemid%22: [%22003-6282063-8189102%22]}.
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nouatky, 6yayTb nepefaBaTuca BignosigHoMy Ypany-pecnoHaeHTy abo
Ypapam Ana 3ayBakeHb napasnesnbHo 3 MiXAep»KaBHO CNpPaBolo.

3a3HaueHa npoueaypa byne nowmnpoBaTUCA NULWE Ha CKapru, AKi
He Oy BU3HaHi HeHaneXXHUMK abo BUIyYEHUMI. 30KpeMa, y npec-penisi
BKOTpE BKa3y€eTbCA Ha pe3ynbTaTi po3rnagy iHAMBIAyanbHYX CKapr y cnpasi
«JlicHnin Ta ABi iHWi 3aABK NpoTn YKpaiHm Ta Pocii» (Lisnyy and two other
applicants vs. Ukraine and Russia), AKi 6ynu BU3HaHi HeHaneXxHumu. Y umx
cKaprax, siki CToCyBanuncs 3pynHOBaHOro XUTa nig Yyac 36pONHOro KoH-
bnikTy Ha Cxopi YKpaiHu, 3aABHMKamu He Byno HagaHo JoKa3iB BOJIOQIHHA
UMM MaHOM, TaK CaMo, AK i NiATBEPAXEHb NOro pyrNHYBaHHA, 30KpPeMa,
came y 3B'A3KYy 3 KOHOMIKTOM, a TaKOXX He HaBeleHO MPUYMH, YOMY Came
He BANoCA HafaTy Xo4 HalMEeHLWMX NigTBEPAXKEHb. |3 TUX XKe MPUUMH e
1 170 ckapr 6ynu BU3HaHi HeHaneXxHUMM (KoMmeHTap®).

21 ciuHa 2019 poky yxBanoto BepxosHoro Cyay BigKpuTO KacauinHe
NpoBaMXeHHA Y LMBINbHI cnpasi N2 265/6582/16-1°7 3a 1030BOM ¢i3nYHOI
ocobu fo lepxasu YkpaiHu B ocobi KabiHeTy MiHicTpiB YKpaiHu, [lepas-
HOI Ka3HauelCbKol cNy»k61 YKpaiHv Npo BiLLKO4YBaHHA MaiHOBOI WKOANW
3a KacauiiHoto ckaproto [010BHOro TeprTOpianbHOro YyNpaBRiHHA loCTUL T
y [loHeLbKiln obnacTi B iHTepecax KabiHeTy MiHicTpiB YKpaiHu Ha pilueHHA
OpZaXOHiKif3eBCbKOro paoHHoro cygy M. Mapiynonsa JloHeubKoi o6nacTi
Ta pileHHs AnensauiiHoro cyay JoHeubKoi o6nacTi.

CnpaBa 6yna nepepfaHa Ha po3rnag Benvkoi ManaTtu BepxosHoro Cyny
3 TMX NiACTaB, WO Taka nepepaya HeobxifHa AnA 3abe3neueHHA PO3BUTKY
npasa Ta popMyBaHHA EAUHOI NPABO3aCTOCOBYOT MPAKTUKI 3 ypaxyBaHHAM
KinbKOCTi cnpas, AKi nepebyBaloTb Ha PO3rNAAi B KacaliliHoOMy cygi.

4 BepecHA 2019 poky 3a3HauyeHa crnpaBa Oyna po3rnAHyTa Ta chop-
MOBaHO NiAxif A0 BUPILIEHHA CipaB CTOCOBHO KOMMeHcaLil 3a wkoay,
3aBfaHy PYWHYBaHHAM BHACNiAoOK 36pONHOro KOHGIKTY HEXUTIOBUM
npumilieHHAM. Pazom 3 yum y noganblioMy BUCHOBKM Benukoi [Manatu
NArNM B OCHOBY NPAaKTUKM CYAIB LWOAO KOMMeHcaLii 3a 3pyNHOBAHE XXWTO.

BapTo 3a3HaunTy, WO [0 PO3rNAay 3a3HayeHoil cnpaBu BepxoBHUM
Cypnom 6yno po3risHyTO AeKinbKa cnpaB Mo CyTi Ta PilLleHHA yxBasneHi
He Ha KOpPUCTb NO3KBaYa. 30Kpema, NigcTaBamu 414 BigMOBU B 3a[JOBOJIEHHI
no3osHux Bumor Cyf BKa3aB TaKi:

96 URL: http://vpl.com.ua/uk/news/6199/.
97  URL: http://reyestr.court.gov.ua/Review/79365489.
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1. Tlo3nBay 06rpyHTOBYBaB NMO30BHI BUMOTM cepef iHWOro Ha nig-
CTaBi 3BiTy MPO OLiHKY pO3Mipy 361TKiB, 3aBAaHVIX HEPYXOMOMY MaliHy,
BVIKOHAHOIO ouiHoBavYeM ¢i3nyHo0 ocoboto-nianpremuem no ¢oto-
MaTepianax Ta 6e3 ornagy o6’'ekTa ouiHKK, KM 6yno OLiHEHO AK He-
HaNeXHWU foKa3s GpakTy pyrHyBaHHA OYAMHKY MO3MBaYa Ta BUCHOBKY
NPO NOro YacTKOBY HEMPUAATHICTb.

2. [o3neau 3BepTaBCA 3 BUMOTOHO WOA0 KOMMeHcaLil BapTOCTi KNT-
na, AKe B po3yMiHHi 3aKOHOAABCTBA YKpaiHu € 00'eKTOM He3aBepLue-
Horo GyniBHULUTBA, Ta He MaB BigMOBIAHMX NPaBOYCTAHOBIOOUYNX
JOKyMeHTIB. BKasaHe TBepXeHHA NeBHMM YNHOM Bifpi3HAETbCA Bif
TNYMaYyeHHA NOHATTA WKUTNO» 3 TOUKM 30py EBPONENCbKOro cygy
3 MpaB NOANHMN.

3. [o3uBay obrpyHTOBYBaB NMO30BHI BUMOIK, MOCUNAYMCh Ha HOP-
MU KofeKkcy LiMBiNnbHOro 3axX1CTy, 30Kpema cTaTtTi 86, 3 ornAagy Ha wo
BepxoBHyM CygoMm aKLEHTOBAHO yBary, Lo, 3riiHO 3 MONOXEHHAMM
3a3HavyeHoro Kogekcy, yMoBO BUMIATY NO3MBayvy rpPOLLOBOI KOMMEH-
cauii 3a paxyHOK flep>aBu € JOOPOBiNbHa Nnepefaya 3pyNHOBAHOrO
KUTNa MicLeBMM AepKaBHUM agMiHicTpaLism abo opraHam MicLLeBOro
CamoBpPAQYBaHHA, OAHAK MaTepiann cnpasu TakuX AOKa3iB HE MICTUAN.

4. Tlo3nBay 06I'pyHTOBYBAB MO30BHI BMMOrMM cepes iHWOoro Ha nig-
cTaBi AKTa 06CTEXXEHHSA MOLWKOAXKEHOrO (3HNULLEHOrO) MaiHa, AKUIA
6yB CKNafeHuii He y BigNoBiAHOCTI O po3nopagxeHHA KabiHeTy Mi-
HicTpiB YKpaiHu Big 16 »0BTHA 2014 poky N2 1002-p, 3 ornagy Ha wo
Cynom 3a3HauyeHnin AOKYMeHT Oyo OLiHEHO AK HEHANEeXHU fOKa3.
BapTo 3a3HaunTy, WO UA cnpaBa CTOCyBanacb 3pyMHOBAHOIO XNTa
y micTi CnoB’AHCbKy HaBecHi 2014 poKy i pyliHyBaHHA 3adikcoBaHi e
[0 MOMEHTY 3aTBepPAKEeHHA HaBefeHoro po3nopameHHA KabiHeTy
MiHicTpiB YKpaiHu: TO6TO B LibOMY BUMAAKy NO31Bay 3BepHYBCA 4O OP-
raHis MicLLleBOro camoBpsAgyBaHHA Ans ¢ikcalii 3pynHyBaHb i He MaB
CYMHIBIB y TOMy, WO BUAaHi oMy JOKYMeHTV ByayTb Bignosigatu
HOPMaM YMHHOrO 3aKOHOAaBCTBaA.

MNepepatoum cnpaBy Ha po3rnag Benwnkoi lNanatu BepxosHoro Cygy, Ko-

neria cypnAiB Kepysanaca TUM, WO B Wi Cpasi Cyan nepLoi n anenayinHor
iHCTaHLiN «3aCTOCYBann HOPMU MaTepianbHOro i NpoLiecyanbHOro npasa
TaKUM YMHOM, LLIO MOCTAE NMUTAHHA WOA0 AOTPUMAHHA NPUHLMNY Nponop-
LinHoCTi, TO6TO 3ab6e3neyeHHA HaneXXHoro 6anaHcy M NPUBaTHUMM i
ny6niyHUMK iHTEepecamu; HaABHI KONi3il B HOpMax MaTepiasibHOro npasa,
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LLIO BMK/IMKAE HEOOXIAHICTb Yy 3aCTOCYBaHHi aHanorii 3akoHy un npasa, abo
NOCTa€E NUTAHHA LLIOAO AOTPUMAHHA NPUHLIMIMY BEPXOBEHCTBA NPasa, a ToMy
nepernsg cnpasu Benvkoto Manatoto NoTpibeH 3 MeTo YyHEMOXKNMBEHHS
NOBTOPEHHA TaKUX MOMUNOK Y NoAANbLUIA CYAOBIN AiANBHOCTI».

YxBaneHe Benuvkoto [Manatoto pilleHHA Mano BU3HauYMTX Nigxoam wono
BUPILLIEHHSA TaKNX NUTaHb:

1. [lpaBoBa nigcTaBa BiAWKOAYBaHHA WKOAW, 3anofiAHOI Tepopuc-
TUYHUM akToM (cTaTTA 19 3akoHy N2 638-1V, ctatTa 86 Kogekcy umBinb-
HOrO 3aXMCTy YKpaiHuM Um iX 3aCTOCYBaHHA 3a aHaNOori€l0 3aKOHY).

2. [lopAapok BigWKoAyBaHHA WKOAM, 3aN0AIAHOT TePOPUCTUYHUM
aKTOM.

3. Cy0'eKT BifWKOAYBaHHA WKOAM, 3aN0OLisHOT TEPOPUCTUUHMM aK-
TOM, 3 YpaxyBaHHAM TepuTopii, Ha AKil Bifbynoca 3anofisHHA WKoau
(NiBKOHTPONbHA UM HEMiIJKOHTPOJIbHA).

Benuka MNanata B cnpasi N2265/6582/16-1 ginwna Taknx KNovoBmx
BUCHOBKIB:

1. KabiHeT MiHicTpiB € HaneXxHUM Bignosigayem y cnpasi: Bpaxo-
BYlOUM OCOOMMBOCTI NpoLecyanbHOro npeacTaBHULTBa [epxaBu
YKpaiHu AK CTOPOHM CNpaBy Ta XapakTep CNipHMUX NPaBOBiAHOCUH,
KabiHeT MiHicTpiB € npeacTaBHMKOM [JepaBu YKpaiHu K Bignosigaya,
OCKinbKy KabmiH Ma€e NOBHOBaXXeHHSA He TiflbKM 3 opraHisauii 60poTb-
61 3 Tepopn3MoM B YKpaiHi, ane i i3 3a6e3neyeHHs ii HeoOXiaHUMM
cmnamu, 3acobamu Ta pecypcamu. Mpur LboMy BapTo 3ayBaXkuTH, O
O[HO3HaYHOI BiAMOBIAi Ha MUTaHHA CTOCOBHO Cy6'€KTY BiALLKOAYBaHHSA
LIKOAM 3 ypaxyBaHHAM TePUTOPIl, Ha AKil Binbynoca 3anofiaHHA WKo-
an (NiKOHTPOMbHA UM HeNigKOHTPONbHA), Bennka Manata He Hagag,
obmexytouncb obcTaBMHaMM KOHKPETHOT cnpasu, TO6To WKoam, AKa
3aBJaHa MalHy, AKe 3HaXOAUTbCA Ha KOHTPOJIbOBaHI TEPUTOPI.

2. HemoxnuBicTb KomneHcauii 3rigHo cTatTi 19 3akoHy YKpaiHu
«[Mpo 60poTbbY 3 TEPOPM3IMOMY, OCKINbKY NependaveHe L€l HOPMOKD
npaBo Ha BiAWKoAYBaHHA 8i0N08IOHO 00 3KOHY LWIKOAM, 3aMOAiAHOT
rpoMagsaHaMm TeEPOPUCTUYHUM aKTOM, 3 OrfIAdY Ha BiACYTHICTb BiANOBIA-
HOrO 3aKOHY He MOPOXKYE NEriTMMHOrO OUiKyBaHHA Ha OTPUMaHHA Bif,
HepxaBu YKpaiHM Takoro BiAWKOAYBaHHA 3a NOLKOOXKEHUN y nepiof
NPOBELEHHA AHTUTEPOPUCTUYHOT onepaLii 06'EKT HEXUTNOBOI Hepy-
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XOMOCTI He3aneHo Bif TOro, Ha AKi TepuUTopIi — MIJGKOHTPONbHIN Un
HenigKOHTPONbHIN YKpaiHi — MaB MicLie BKa3aHWUI aKT.

3. HemoxnuBicTb 3acToCyBaHHA HOpMM CTaTTi 86 KogeKcy LuBinb-
HOTO 3axMCTy CTOCOBHO BifILUKOAYBaHHA LIKOAMW 3@ HEXWTNIOBE Npu-
MilLEeHHA — KOMepLiHYy BNACHICTb, OCKINbKN 3a3Ha4YeHUMN HOpMaMu
nepenbaveHo rapaHTii Ta MexaHi3mMmn came LLOAO XKUTIOBUX O0'EKTIB.

[lonaTkoBo HEOOXIAHO 3a3HAYMTK, LLO, PO3rTIAAAIUN CNPaBY, AeKIbKO-
Ma cyaaamm 6yno nigrotoBneHo okpeMi AyMKK, AKi 6a3yBanncb Ha Niaxoai
No3UTKBHUX 3060B’A3aHb AepkaBun®,

MNicna po3rnagy cnpasBm CTOCOBHO KOMMeHcaLii 3a 3pyHOBaHe KoMep-
LiliHe NpyMiLLeHHA BHACNifoK 36poiHoro KoHNikTy Benuvkoto ManaTtoto
yxe B 6epe3sHi 2020 poky BepxoBHum Cygom 6yno yxsasneHo nepLui, B Lino-
My aHanorivHi 3a 3MiCTOM BUCHOBKIB, pilleHHA Y CnpaBax, NpeaMeTOM AKNX
Oyna came KOMMNeHCaLlisl LUKOAM Y 3B'A3KY i3 3HMLLEHHAM XWTNa B pe3ynbTaTi
36pOHOro KOHOMIKTY.

30Kpema, y pilleHHAX BUKNIaleHO TaKi KNoUYOoBi BUCHOBKM (3Barkaroum
Ha Te, WO 3a 3MICTOM pilleHHA MalXKe He BiAPi3HATbCA, MPOMNOHYETbCA
pOo3rnAHYTU Ha Npuknagi cnpasu N2 237/557/18%, ockinbKu OKpim iHWoro
B Uil cnpaBi TakoX HasBHa Okpema yxBana'®):

1. Cygnom aHanisyeTtbca npaktuka €CIJ1 B po3pisi cniBBigHOLWEHHA
KOHUEMNUiN «MO3UTUBHUX 3000B'A3aHb» Ta «NEFITUMHUX OYiKyBaHb,
a caMe BKa3yeTbCA:

2. «HezamusHi30608’a3aHHA — Lie 3000B'A3aHHA feprKaBu YTPUMyBa-
TUCA Bifi BTPYYaHHSA B MpaBa Ta cB060AN, a N03UMUBHi 30608 A3aHHA — Lie
KON fiep»kaBa MOBMHHA LOCb 3p06UTK, BUNHUTU NEBHI Aji, o6 ocoba
MOTr1a CKOPMCTATUCA CBOIMM NpaBamu 3a KoHBeHUi€to. Lle, Hanpuknag,
MOXe BKJIlOYaTV NPUNHATTSA 3aKOHOLABCTBA, WO AONOMOXe 3abe3-
NeynT KOPUCTYBaHHA rapaHToOBaHMMM KOHBeHLi€D npaBamm, abo
3abe3neyeHHn peasbHKX YMOB AJ1A peanisaLii npas.

3. Tak, 3a neBHKX 0OCTaBWH 3aXMCTOM CTaTTi 1 [epLioro npoTokony
[0 KoHBeHLii MOXe KopuncTyBaTUCA NeriTMMHe o4ikyBaHHA (legitimate
expectation) ycnilwHoOT peani3auii ManHOBKX NpaB (NpaBoO BUMOTN).

98  URL: http://reyestr.court.gov.ua/Review/86435735; http://reyestr.court.gov.ua/Review/86365290.
99 URL: http://reyestr.court.gov.ua/Review/88337626.
100 URL: http://reyestr.court.gov.ua/Review/88337636.
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[na Toro, Wwob «ouikyBaHH:A» Oyno «neriTMHMY», BOHO Ma€ OyTu 3aCHO-
BaHUM Ha HOPMi 3aKOHY ab0 iHLLOMY NPaBOBOMY aKTi, TAKOMY AK CylOBe
pilleHHsA, NOB'A3aHOMY i3 MallHOBUM iHTepecom (ans. mutatis mutandis
piweHHA €CMNJ1 Big 28 BepecHA 2004 poky y cnpasi «KonewbKnin npoTtu
CnoBauuunHm» (Kopecky v. Slovakia), 3asBa N244912/98, § 49-50).

4, TobTo 0c0ba, AKa Ma€ MaHOBWI iHTEpPEeC, MOXe PO3rNAAaTNCh AK
BMMOTY (30KpeMa, BiALLIKOAYBaHHA fep>KaBolo LKOAM) Y CeHCi CcTaTTi 1
MNepworo npotokosny Ao KoHBeHUil, Konm AnA LbOoro iHTepecy € 4OCTaTHI
nigcTaBy B HaLiOHaIbHOMY 3aKOHOAABCTBIY.

5. TMepepbaueHey ctaTTi 19 3akoHy YKpaiHu «[1po 60poTbby 3 Tepo-
pPU3MOM» MPABO Ha BifLLKOAYBaHHSA 8i0n08i0OHO 00 3aKOHY LLIKOAW, 3aMo-
JifHOI rpoMagAHaM TePOPUCTUYHNM aKTOM, HE MOPOIXKYE NEriTUMHOIO
OUiKyBaHHA Ha OTPMMAaHHA Bif filep»kaBy YKpaiHM TaKoro BigwkodyBaH-
HA 3a NOLWWKOAKEHY B Nepiof NpoBefeHHA aHTUTEPOPUCTAYHOI onepaLlii
KBapTUpy/6yANHOK.

6. 3 aHanoriyHux NigcTaB He NOPOAXKYE B MO3MBaYa TAKOro OYiKyBaH-
HA i cTaTTA 85 Kogekcy umBinbHOro 3axncty YkpaiHu, BignoBigHo o AKol
BifLUKOAYBaHHSA MaTepianbHMX 30UTKIB MOCTpaXaanM BHaCNiAOK Haa-
3BUYANHUX CUTYaLi 30iINCHIOETLCA 8 NOPAOKY, BUSHAYEHOMY 3aKOHOM.

7. OTXe, NpaBO Ha OTPVMMAHHA 3a PaxyHOK AepxaBu KoMneHcauii
3a LWKoAy, 3anoAiAHyY B nepiof NpoBeeHHA aHTUTEPOPUCTUYHOI onepa-
Ui, BHAaCNifOK MOLWKOAMEHHSA MiJ YaC TEPOPUCTUYHOMO aKTa HaNEKHOI
no3uBayvy Ha NpaBsi BNacHOCTI KBapTUpW/OYANHKY, HE MaE B 3aKOHO-
[aBCTBi YKpaiHW Takol IopUANYHOI OCHOBY, LLO AA€ 3MOry BU3HAUNTN
KOHKPETHU MaNHOBWI iHTepec no3neayva.

8. Pa3om 3 tum Cynom KOHCTAaTOBAHO, LLIO MNO3MBay Ma€ NPaBo Ha KOM-
neHcaLito Bif Aep»aBy 3a HEBUKOHaHHA AeP>KaBO CBOrO MO3UTUBHOIO
MaTepianbHOro Ta npouecyanbHoro o6oB’a3Ky 3a ctatteto 1 MNepworo
npoTtokony Ao KoHseHUil. BiacyTHicTb y 3aKoHOAaBCTBI YKpaiHu Bia-
NOBIAHMX NMONOXEHb LWOAO BiALIKOAYBAHHA BNAaCHUKOBI LLKOAW, 3aMo-
LifIHOT NOro 06'€KTY XUTNOBOT HEPYXOMOCTi TEPOPUCTUYHUM aKTOM,
He NepeLlKoaXKa€ 0cobi, AKa BBaXKAE, L0 CTOCOBHO ii MpaBa BAaCHOCTI
Ha Take MaHO MeBHU NO3UTUBHUI 060B'A30K He BYB BUKOHaHWIA,
BMMAraTu Bif AeprKkaBu KOMMeHcaLil 3a e HeBMKOHAHHA Ha MigcTaBsi
ctatTi 1 MNepLworo npotokony Ao KoHseHLUii.
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Y cnpaBax, AKi po3rnaganncb Nicna NoCcTaHOBNEHHA pilleHHA Bennkoto
ManaTtoto, 6ynu NPUNHATI piLleHHA NPO KOMMNEHCaLilo Bifi Aep>aBy 3a HEBU-
KOHaHHA iep»KaBoto CBOrO NMO3UTBHOMO MaTepiaibHOro Ta NpoLecyanbHOro
060B'A3Ky 3a cTaTTeto 1 MepLioro npoTtokony Ao KoHeeHLii. 3okpema, po3mip
TaKol KoMneHcauii KonmBaeTbcA Big 25 8o 100 Tncay rpmeeHb. Baxnusmm
aCMeKTOM LMX pilleHb € caMe Te, L0 BKa3aHi CyMUn € KOMMeHCaLi€lo 3a He-
BVMKOHaHHA ilepXXaBoto KOHBEHLiNHMX 3060B’A3aHb, TOOTO 3a «BiACYTHICTb
cneuianbHOro NOPAAKY 3aKOHO4ABCTBa», WO BifNoOBiAHO He nNo3baBnde
no3unBaya MOXMBOCTI B MOAANbLIOMY Y pasi po3pobneHHA Takoro 3a-
KOHO4AaBCTBA 3BePTaTUCh WOAO0 KOMMeHcaLil BApTOCTi BTPAYEeHOro Xutna.

Ak 6yno BKasaHo, y cnpasi N 237/557/18 6yna BuHeceHa Okpema
yXBana, AKOI pekoMeHaoBaHO KabiHeTy MiHicTpiB YKpaiHu po3pobutun
crieyianbHU NOPAJOK BiAWKOAYBaHHA 3a MOWKOAXEeHe BHACMifoK Te-
POPVCTUYHOrO aKTa MaiHo, NpoLefypy BUMIaTh Takoro BiAWKoAyBaHHA
3a NOLUKOAKeHe B pe3ynbTaTi TEpOPUCTUYHOIO akTa MaHoO, YiTKi yMOBH,
HeobXigHi AnA 3aABNEeHHA BUMOIY [O fEPXKaBW NPO HAJAHHSA TaKoro Bif-
LIKOAYBaHHS.

AHanisyoun cyfoBy NpakTUKY 3 MUTaHb BiALLKOAYBaHHA WKOAN, 3a-
BAAHOT MalHy Ta »KUTNY LUMBINbHKX 0Ci6, He MOXKHa 06iliTI yBaroto iHiuia-
TBY KabiHeTy MiHicTpiB YKpaiH1 CTOCOBHO 3anpoBafKeHHs No3acyaoBoi
npoueaypu KoMrneHcauii 3a 3pynHoBaHe xntno. Tak, 10 naunHa 2019 poky
noctaHoBoto KabiHeTy MiHicTpis YkpaiHu N2 623 6yno BHeCeHO 3MiHU A0 Mno-
cTaHoBu Bif 18 rpyaHAa 2013 poky N2947 Ta BMKNaAeHO B HOBIM pedakuil
3aTBepaxeHui Heto NopAfoK HafaHHA Ta BU3HAaYeHHA PO3Mipy rpoOLLOBOT
Jomnomory abo KoMneHcalii NocTpaXkaanum Bif Haa3BUYAHKIX CUTYaLiN,
AKI 3anMWnanca Ha nonepeaHboOMy MiCLi NPOXKMBaHHSA.

BapTo 3ayBakKuTu, WO 3a3HaYeHNN KPOK 3aC/yrOBYE Ha MO3UTUBHY
OLiHKY AIK OZIVH 3 KPOKIiB KOMMIIEKCHOMO BUPIiLLEeHHA NpobnemMn KommeH-
cauii, oiHaK HeOOXigHO PO3YMiTK, LLO NOrO iMNIemMeHTaL A B ManbyTHbOMY
He 3HiMe NOBHICTIO MUTAaHHA CYyJOBOro OCMOPIOBAHHA.

30Kpema, OCHOBHMMM XapaKTepuUCTMKaMu, AKi 3apa3 BKa3syloTb Ha He-
MOXJIMBICTb 3aMilLleHHA Cy[0BOI NpoLeaypy No3acydoBot0, 3aTBEPAKEHOID
KabiHeTom MiHicTpiB, y noBHil mipi, €:

1. HanoTouHui MOMEHT npoLeaypa He € pob0oUOoL0», OCKINbKM AN ii
iMnnemeHTaLjii Heob6xiaHO 3aTBEPAKEHHA KiflbKOX HOPMaTVBHO-MNPaBO-
BVIX aKTiB, AK Lie nepefb6ayeHo Mopagkom.
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2. [o3acygoBa npoueaypa NoWrpPIETLCA Ha OCi6, «AKi BigmoBmMnunca
Bif eBaKyaLil, BigceneHHA Ta 3aNUWNANCA Ha NnonepeaHboMy MicLi
NPOoXMBaHHA Ta/abo B Mexax BiANMOBIAHOrO HaCeNIeHOro NMYHKTY, WO
OYeBWIHO € MifCTaBO ANA BigMOBM 0cobam, AKi MOKMHYNN 3pYIAHO-
BaHe/MOLLKOKEHE KNTNO Ta BiAMOBIAHWIA HaceneHni NyHKT, TOBTO €
3apeecTpoBaHMMUN abo He3apeeCTPOBaHUMM BHYTPILLHLO MepemiLle-
HUMKM 0CcoBamu.

3. [lopAapoK He MiCTUTb YiTKOT pernamMmeHTauil po3me)KyBaHHA No-
LWKOAKEHOrO Ta 3pYMHOBAHOIO XNTNa, BUXOAAUN 3 YOTO MOXKNMBO
NPUNYCTUTK, O 3HAYHA YaCTMHA NOCTPAXKAAIMX MaTMMe Hamip oCro-
proBaTN KaTeropito pynHyBaHHA B NepLly Yepry y 3B'A3KY i3 3Ha4YHOIO
Pi3HULEI0 MiX PO3MiPOM FPOLIOBOI OMOMOTM (MOWKOAMKEHE XKNUTO)
Ta KOMMeHcaLii (3pynHOBaHe XUTIO).

4. Kowtu, nepenbayeHi y lepxaBHomy OrofeTi Ha BU3HaueHi Lini
(20 MiNbNOHIB rpUBEHb), OYEBUAHO € HEMPOMOPLIVIHAMU LLIOAO pearb-
HoI noTpebu.

MiHicTepcTBOM 3 NUTaHb peiHTerpawii TMM4acoBO OKYNOBaHUX Tepu-
TOpin YKpaiHu 3 ypaxyBaHHAM Npono3unuin EkcnepTHOI rpynu 3 nuTaHb
komneHcauii (the Compensation Task Force lead by NRC) po3pobneHo Ta
HanpasfieHO Ha MOrOXXeHHA 3 NPOPINbHUMM MiHICTepCTBaMM 3MiHN Ao [o-
ctaHoBu KMY N2 947 Big 18 rpygHsa 2013 poKy, AKi CMPAMOBaHi Ha yCyHeHHA
BKa3aHVX Hepgonikis. Y pa3i yxBaneHHa KabiHeTtom MiHicTpiB YKpaiHu Lmx
3MiH, 0CcO6W, AKi BTPATUSIV >KNTNO BHACILOK KOHQIKTY, MOXYTb OTPUMATK
NPaKTUYHWI MeXaHi3M BUMIaTK rPOLLOBOI KOMMeHcaLlil. Pa3oM 3 TUM HaBiTb
y pasi BNpoBafeHHA N03acyfoBoi NpoLeaypy KoMmneHcawii po3rnag Cyao-
BVIX CMIOPIB MPOAOBXMTb BiflirpaBaTi BaXKNUBY POJSib Y BUPILLEHHI MUTaHHA
KOMMeHcaLii 3a 3pyNHOBaHe/3HWLLEHE XXWNTNO Ta MaHO LMBINbHUX OCi6.

4.8. NpakTnKa cyis WOAO BiAWKOAYBAHHA MOPAnbHOI
LUKOAW, 3aBAAHOI XKUTTIO Ta 340POB’10 LMBINbHUX OCi6
BHACNiAOK 36poHoro KoHONIKTY Ha Cxoni YKpaiHu

YnpaBniHHA BepxoBHoro komicapa OpraHnizauii O6’egHaHnx Hauin 3
npas noguHu (YBKIT) y 24-i1 [lonosigi wono cityadii 3 npaBamu OQUHN
B YKpaiHi, nigrotoBneHin 3a pesynbratamv po6otu MoHITOPMHroBoI Micii
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OOH 3 npaB ntoagunHu B YKpaiHi'®', HaBogWTb CTaTUCTUYHI AaHi WoAo Noa-
CbKUX XepTB yHacNigokK 36poiHoro KoHGNiKTy. ¥ camin [Jonosiai 3a3Ha-
YAETbCA, WO [laHi CTOCOBHO »KepTB Cepep LMBINbHOro HaCceNeHHA MOXYTb
6y TV 3aHVKEeHUMIM Yepe3 TPYAHOLLI, XapaKTepHi ana cepeposuLla poboTy,
30KpeMa Yepes BiACYTHICTb JOCTYMNY AO OKPeMUX reorpadiuyHmnx panoHiB
NPOTArOM MEBHUX MPOMIXKKiB Yacy.

«3aranom, 3a Becb nepiof KoOHONIKTY, 3 14 KBiTHA 2014 poKy fo 15 nu-
cTonaga 2018 poky, YBKIMJ 3adikcyBano 3 020 xxepTB cepefn LMBiNIbHOrO
HaceneHHs (1 791 yonosik, 1 045 »iHOK, 98 xnonuukis, 49 fiBuatoki 37 po-
pocnux, Yna CTaTb HeBifgoMa). 3 ypaxyBaHHAM 298 3arnbnux nig yac asia-
KaTactpodu penicy MH17 «Manasiiicbkux aBianiHini» 17 nunHa 2014 poky
3arasbHa KiflbKiCTb LiMBINIbHMX OCi0, 3arnbnmx yepes KOHONIKT, CTaHOBUTb
woHanmeHLwwe 3 318. 3a ouiHkamu YBKIJ1, 3aranbHa KifbKiCTb NOpaHeHnX
LMBINbHMX 0Ci6 cTaHOM Ha nucTonag 2018 poky cTaHOBUTHL Big 7 000
[0 9 000 ocib».

3akoHoM YKpaiHu «[1po 0cobnmBoCTi fep»KaBHOI NONITUKK i3 3abe3-
NneyeHHA JepXaBHOro CyBepeHiTeTy YKpaiHU Ha TMMYaCOBO OKYMOBaHMX
TepuTopiax y [JoHewbKil Ta JlyraHcbKin obnactax» Big 18 ciuHA 2018 poKy
BHECeHO 3MiHM A0 3aKoHy YKpaiHu «[1po cTaTyc BeTepaHiB BiliHW, rapaHTil
X couianbHOro 3axX1CTY», 30Kpema LLO[0 BCTaHOBJIEHHA NEBHOIO KOMMeH-
CaTOPHOro MexaHi3My CTOCOBHO 0Cib, AKi cTann ocobamu 3 iHBanigHICTIO
BHACNiQOK NOpPaHEeHb UM iHWKX YWKOOXEeHb 300POB’A, Ofep>KaHNX Big
BNOYXOBMX peyoBUH, HOENpMNaciB i BINCbKOBOro 036PO€EHHA Ha Tepu-
Topii NpoBeAeHHA aHTUTEPOPUCTUYHOI onepaLii, 3AiINCHEeHHA 3aX0AiB i3
3abe3neyeHHs HalioHaNnbHOI 6e3mneKkn i 060pPOHU, BiACIUI i CTPUMYyBaHHSA
36ponHoi arpecii Pociicbkoi Oepepauii y JoHeubkKil Ta JlyraHcbKin o6-
nacTsx. Y Tol xe yac 6yab-aK1x MexaHiamiB KoMneHcauii uepes 3arnbenb
LUMBINbHUX OCi6 yHacnifoK 36poiHOro KOHOMIKTY cneviasibHUM 3aKOHO-
[JaBCTBOM He nepeabayeHo.

Ha BigmiHy Bii 4OCTaTHBO 06'EMHOI CYyAOBOI MPAKTUKN CTOCOBHO Bif-
LIKOZYBaHHA MaHOBOI LWUKOAM, MUTaHHA KOMMeHcaLil MopanbHUX 36UTKiB,
3aBAaHUX YLWKOAXKEHHAMM KUTTA U 300POB'A, Maixe He irypye ak npea-
MeT Cy[0BMX CNOPIB.

3apas BOanocsa 3HanTu nuLLe fekinbka CyaoBUX CNPaB YKa3aHoI KaTero-
pii. Y Aarin yacTHi He aHani3yloTbCA CNPaBWy, y AKUX BiANoOBigayem BUCTYNae

101 URL: https://www.ohchr.org/Documents/Countries/UA/24thReportUkraineAugust_November2018_UKRANIAN.pdf.
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KOHKpeTHa di3nyHa um topranyHa ocoba, a nvLie Ti, B AKMX MO30BHi 3aABU
nopaHi UMBINbHUMK 0cobamMu 10 BiAMOBiAaYa-AepKaBu.

BinbLwicTb i3 TakMx cnpaB. Bce e nepebyBaloTb Ha Po3rnAdi B cyaax
nepLuoi um anenALinHoi iIHCTaHLT; KinbKa — Ha po3rnagi BepxosHoro Cygy,
OCTAaTOUYHUX BUCHOBKIB LLOJO AKX HUM LLie He 3pobreHo'*,

O6cmasuHuU nepwioi cnpasu NOIA2A0Mb Yy MAKOMY: YONOBIK MO3MBaYKM
nomep yHacsliJoK MopaHeHHs, 3aBAaHoro NpeacTaBHNKOM NPaBOOXOPOH-
HOro opraHy ocobn1MBOro Npr3HavYeHHA B OAHOMY 3 HaCeNIeHNX NYyHKTIB
no6nun3y niHii po3mekyBaHHA. BUHHY 0coby 3acy»KEHO BUPOKOM, LLO Ha-
6paB 3aKOHHOT CUK.

Mo3mBauka 3BepHynach i3 LUMBINbHYM MO30BOM [0 AepaBy YKpaiHu
B 0Cc06i [0N10BHOrO ynpaBniHHA [JepXaBHOI KasHauelCbKoi cy6u Ykpai-
HW o6nacTi Ta JlikeigauinHoi komicii fonoBHoro ynpaeniHHA MiHicTepcTBa
BHYTPILUHIX cnpaB YKpaiHM obnacTi Npo BigWKoAyBaHHA MaTepianbHOT
Ta MOpPasnbHOI WKoAMW.

3 ornAgy Ha CMCTEMHUI aHani3 Hopm ctaTten 1174, 1176 LusinbHoro
KopeKcy YKpaiHu, BUCHOBKIB, BUK/ageHMX y nocTtaHoBi lNneHymy Bepxos-
Horo Cyay YkpaiHu «[1po cyfoBy NpakTUKy B CnpaBax Npo BifLKOAyBaH-
HA MOpasbHOI (HemalnHOBOI) WKoam» Big 31 6epe3HA 1995 poky N24 Ta
noctaHoBi BepxosHoro Cyay YkpaiHu Big 25 TpaBHA 2016 poKy y cnpasi
N9 6-440uc16, cyam nepLuoi Ta anenALlinHol iIHCTaHUiN AN BUCHOBKIB,
o «nonoxkeHHA cTatTi 1207 UK YkpaiHu, Aknmun perynioetbca 0608’a30K
[eprKaBu BifLLIKOAYBATU LWUKOAY, 3aBAaHY KaiLTBOM, iHLUUM YLUKOAMEHHAM
300poB’A abo cMepTIo BHACNILOK 3/104UHY, 1O NPABOBIAHOCUH CTOPIH, WO
BUMANBAIOTb i3 BCTAHOBNEHMX 0OCTaBMH CrpaBy, 3aCTOCYBaHHIO He nia-
NAratoTby.

Tako, 3a4,0BONbHAIOYM MO30BHI BUMOTY NPO BiALWKOAYBaHHA MOparb-
HOT WKOAW, CYA NepLUOl iHCTaHLiT 3aCTOCyBaB A0 NPaBOBIAHOCKH CTOPIH
NonokeHHa ctaten 23, 1168 yactnHm 2, 1174 LIK Ykpaitn. Ockinbkn BHaci-
[OK BUMHEHVIX Nif YaC BUKOHaHHA Cy»60BUX 060B'A3KIB NpeACTaBHNKOM
Bnagu — pALOBUM Miniuii, Aill, NPOTUNPAaBHICTb AKMX Oyna BCTaHOBMEHA
BMPOKOM CyAy, «no3rBayka 6€3cyMHIiBHO 3a3Hasia CUIIbHUX Ta TPMBaNnx
LYLUEBHUX CTPaxAaHb, WO 6ynv NOB'A3aHi 3 panToBOIO BTPATO 6/1M3bKOT

102 Tepecnigytoun, HaCKINbKN Lie MOXNBO, LA 3aXUCTy NPUBATHOCTI 0Ci6, AKI € NO3MBaYaMI Y 3a3HaueHNX CnpaBax,
HOMepH CpaB He HaBOAATHCA.
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NOAVHNY, BUXOAAYN 3 BUMOT PO3YMHOCTI Ta CNpaBefinBoOCTi, 3aCTOCY-
BaBLUM HAaYKOBO OGI'PYHTOBaHY MeTOAVKY, MiCLIeBUI Cyh 3 HaBEAEHHAM
y TeKCTi CBOro pilleHHA BigMnoBiAHNX PO3paxyHKiB Ta MOTUBIB, BU3HAUY1B
OCTaTOYHMI PO3MIP rPOLLIOBOTO BiALLKOAYBAHHSA, WO NiANAra€ CTArHEHHIO
3 flepKaBu».

O6cmasuHu Opy20i cnpasu nosifg2ame y makomy: BHacNifoK apTu-
nepincbKoro 06CTpiNy LMBiNbHUX 06'€KTIB 3arMHyna HeMOBHOMITHA AOY-
Ka nosusaya. [To3nBaya BM3HaHO NOTEPNiNUM Yy KpUMIHanNbHIN cnpasi,
NOpYLUEHi 3a YacTUHO 3 cTaTTi 258 KprMiHanbHOro Kogekcy YKpaiHu.

MNo3mBay yKasye Ha Te, WO NPOTArOM KiflbKOX POKIB AepxaBa YKpaiHa
He 3abe3neynnia HaneXHOro pPo3csifyBaHHA CKOEHOTO 3/10UNHY, BCTa-
HOBJIEHHA BUHHUX OCi6, Yepes Lo No3rBay He Ma€ MOXXMBOCTI CTATHYTU
3aBfaHy IOMY MOpasibHY LIKOAY 3 BUHHUX OCiO, TOMY BUMYLLEHWIA 3BEp-
HYTWCA [0 Cydy 3 NO30BOM 10 BiANOBifa4iB Npo BifLWKOAYyBaHHA MOpasb-
HOT WKOAMW, 3anoAisHOI TePOPUCTUUYHUM aKTOM, WO NPU3BIB f0 3arnbeni
bisnuHoi ocobu.

PilweHHAM cygy nepLioi iHCTaHUil B 3aJ40BOMEHHI NO30BY BifMOBEHO.
HaTtomicTb anenauinHnm cynom 3a3HayeHe pillleHHA CKacoBaHe Ta nocTa-
HOBJIEHE HOBE, AKMM YaCTKOBO 3aj0BOJIEHO NO30BHi BUMOTI.

Y pilueHHi anenAuinH1in cya aHanisye HOpMM YNHHOTO 3aKOHOAABCTBA
Ta MOCMMIAETbCA Ha MPAKTUKY EBPOMENCbKOro CyAy: «yCTasieHa NpakTrKka
€BpONencbKOro Cyay 3 Npas NIOAMHN YITKO BU3HAYaE, Wwo ctatta 2 Kox-
BEHL|ii 3000B'A3y€E AepKaBy He nuLie yTPYMYBaTUCh Bif YMUCHOIO UM He-
3aKOHHOTO NO36aBMIEHHSA XUTTA, a 1 BXKMBATW HaNeXHMX 3aX0fiB Ans TOro,
W06 3aXUCTUTU XKNTTA TUX, XTO 3HAXOAUTLCA Mif X OPUCAMKLIE (MyHKT 32
piweHHa y cnpaBi «flopoBeHKn Ta byrapa npoTn YkpaiHuy» (Gorovenky and
Bugara v. Ukraine).

[incHo, cynom KOHCTaToBaHO $aKT, WO Ha MOTOYHUIN MOMEHT BifCYTHE
CneujiasnibHe 3aKOHOAABCTBO LLOAO MeXaHi3My BifLLKOAYBaHHA LUKOAM 3a 06-
CTaBVH, Y AKNX NepebyBae No3rBay, OAHAK 3a3HAYa€ETbCA LLO «MOCUNAHHA
CyAy nepLuoi iHCTaHUIT Ha Te, WO Ha Yac po3rnAay cnpasu AepxaBa YKpaiHa
He NpuHANa BiANOBIAHMI 3aKOH, AK Lie nepeabayeHo 3akoHOM YKpaiHu
«Mpo 60poTbby 3 TePOPU3IMOM», Ha NIACTaBI AKOro NepefbayaeTbCa NPo-
Leaypa BUMIaT KOMMeHcaLii MopasibHOI LWWKOAW POoAaMYam 3armbnux sig
TEPOPUCTUYHIX aKTiB, HE € OBI'PYHTOBAHNMY.

4. CynoBui 3aX1CT NpaB BHYTPILIHbO NepemilleHnx oci6 B YKpaiHi... » 109



Takox cyoom aHani3yeTbcA CMTyaLia no3vBayva Ha NpeamMeT rapaHTy-
BaHHs MpaBa, nepefdayeHoro ctaTreto 13 KoHBeHL;i.

30KpeMa, Cy akLieHTYE yBary Ha no3uuii €BponencbKoro cygy CToCOB-
HO NofibHNX 06CcTaBUH: «MpK LbOMy y NYHKTI 82 piweHHs ECMNJTy cnpasi
«PuicoBcbkuin npotn Ykpainu» (Rysovsky v. Ukraine) 3a3HaueHo, Lo crTat-
TA 13 KoHBeHLii rapaHTy€e HaABHICTb Ha HaLioOHanbHOMY piBHi 3acoby
IOPVIANYHOTO 3aXMCTY AN 3abe3rneyeHHs OTPYMaHHA CYTi KOHBEHLiNHKX
npas i cBob6op, y AKil 61 GopMmi BOHW He 3aKpintoBannCh y HalioHanbHOMY
npasonopsaaky. Ocoba Ha NPaKTMLi NOBMHHa MaT! MOXIMBICTb CKOPUCTa-
TUCb edeKTUBHMMY 3acobamu 3axMCTy, TO6TO 3acobamum, Aki 6 3anobirnm
BUMHEHHIO MOPYLUEHb YK IX NPOAOBKEHHI0 a60 3abe3neunnm 3aaBHUKY
BiANoOBiAHe BifLWKOAYBaHHA».

3a Takmx 06CTaBVH Koseria cypaiB anensuinHoro cyay AOXOAnTb BU-
CHOBKY, L0 BifCYTHICTb Ha HaLiOHaNbHOMY PiBHI edeKTBHOro 3acoby
IOPULMNYHOIO 3aXUCTY AJ1A 3a06e3neyeHHs OTPUMAHHA CYTi KOHBEHLiMHUX
npas He Moxke OyTy nepellKkofo B peanisauii 0coboto TakMx Npas Ta
ceobop,.

[HWYMK cnoBamu, BiACYTHICTb BiANOBIAHOIO «MpoLiefypHOro» 3aKoHy
He MoXe 6yTK NepeLlKogoto B 3aXMCTi NpaB No3MBaya WoA0 OTPUMAHHS
BiALIKOAYBaHHA MOPanbHOI WKOAW Bif Aep»KaBn Ha nigcTtasi ctaTTi 19 3a-
KOHY YKpaiHu «[1po 60poTbby 3 TEPOPU3MOMY.

3a3HaueHi aprymeHTu cyfgomM 6yno Takox JOMOBHEHO i3 NOCUNaHHAM
Ha piweHHA €CMJy cnpasi «Keuko npoTn YkpaiHu» (Kechko v. Ukraine)
Ta «bypaos npotu Pocii» (Burdov v. Russia), y Akux EBponencokuii Cya
He MPUNHAB apryMeHT YPAARY LWOAO0 6I04XEeTHUX aCMrHYBaHb, OCKINbKK
OpraHun Jep>aBHOI BNaAN He MOXKYTb MOCUIATUCA Ha BIACYTHICTb KOWTIB
AK Ha MPUYNHY HEBMKOHAHHA CBOIX 3060B'A3aHb.

4.9.MNpaKTrKa CyAiB WoJo BCTAaHOBNEHHA GaKTiB,
LLIO MAOTb IOPUANYHE 3HAYEHHS

OKpeMy KaTeropito CTaHOBAATb CNPaBy, Y AKNX 3aABHUKN — BHYTPILL-
HbO NepeMilleHi 0cobu NPOCATb CyA YCTAaHOBUTU OPUANYHUNA GaKT — iX
B/MYLLEHE NepecesieHHA 3 TMYacoBO OKYMOBAaHUX YaCTUH TEPUTOPIN
JoHeupbKoTi Ta JlyraHcbKoi obnacTein YkpaiHu came y 3B'sA3Ky i3 arpecieto
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Pocincbkoi ®epepadii npoTtn YKpainu Ta okynauieto Pocinicbkoro Oefepadito
YyacTuH TepuTtopii [JoHeLbKoi Ta JlyraHcbKoi obnacTtein YkpaiHu. Mpobnema-
TUYHICTb TaKNX CUTYyaLill monsArana B TOMy, WO B OTPUMaHUX HUMW JOBIf-
Kax Npo CTaTyC BHYTPILLUHbO NepeMileHoi 0cobu B opraHax coLliaibHOro
3axMCTy NoceiguyBaBca nuwe $akT HaABHOCTI B HMX LibOro CTaTycy, ane
npu LbOMYy He BCTaHOBJIEHO MPUYMHY TaKOro nepeceneHHs. Y 3B'A3Ky i3
LM 3asiBHMK BBa)Ka€ 3a HeOOXigHe 3BepHYTMCA A0 Cyay A/1A BCTAHOBNEHHS
baKTy BMMyLLEHOro nepeceneHHA BHacNifok came 36poiHoi arpecii Po-
cincokoi Mepepadii NpoTy YKpaiHW, afe iHWOoro nopAaKy BCTaHOBJIEHHA
LbOro PUANYHOIO GpaKTy 3aKOHOLABCTBOM YKpaiHM He nepefbayeHo.
MeTolo BcTaHOBNEHHA Takoro GpakTy € BU3HAaUYEHHA CTaTyCy 3aABHMKa AK
ocobu, Aaka nepebysace nig 3axuctom KoHBeHLiT Npo 3axMCT UMBINbHOMO
HaceneHHsA Nig vac BiHW Bif, 12 cepriHA 1949 poky (KepTBU — NOTepninoro
Bifl Mi>)kHapOAHOro 36PONHOIO KOHMAIKTY), O 00YMOBIIOE BUHVKHEHHSA
npae Ta 060B'A3KiB, NepefndayeHX Lieio KOHBeHLi€, iHWMN HOpMamMu
HauioHaNbHOro Ta MiXXHaPOAHOro Npasa.

Taki cnpaBu yKpaiHCbKi cyam novanu po3rnagat 3 KiHua 2015 poky.
Y 6inbwocTi cnpaB YKpaiHCbKUMIM CyAamu TaKi 3asBU BHYTPILHbO nepe-
MileHnx oci6 6yno 3agosoneHo. Cyam BUKOPUCTOBYBanW Takunin cnocio
aprymeHTauii. Mo-neplue, cyam BuxogAaTb i3 Toro, wo dbaktn 36poiHoi
(BiicbKkoBOI) arpecii Pocincbkoi Pegepadii BIGHOCHO YKpaiHu, oKkynauii
yacTVHU TepuTopii JlyraHcbKoi Ta [JoHeLbKoT 0651acTeli € 3araibHOBiZOMY-
MW, a TOMY He NianAraTb JOKa3yBaHHIO 3rigHO 3 npunncamu LmsinbHoro
npouecyanbHOro Kogekcy YkpaiHu. MpoaHanisyBaswm o6CTaBUHN Ta [o-
Kas3u, WO MICTATbCA B HOPMaX Mi>KHapOAHOro Ta HauiOHaNbHOMO 3aKOHO-
[JaBCTBa, AOMOBIAAX MiXXHAaPOAHUX OpraHisauin, 3aaBax nigepis Aepxas Ta
Mi>KHAapOZHWX OpraHi3auii, Cyan [OXoAATb BUCHOBKY, O HAC/iAKOM came
36poliHoi arpecii Pocincbkoi Oepepalii cTana oKynawis yacTHy Teputopil
JoHeubKoi Ta JlyraHcbKoi obnacTeil, o, 30Kpema, CPUYMHUIIO BHYTPIL-
HbO NepeMilLeHMX 3aABHIKIB Y cnpasax YKpaiHu. [lani cyan BCTaHOBNIOKOTb,
LLIO pe3y/bTaToOM POCINCbKOT 36POIMHOI arpecii € BTpaTta 3afABHUKaMW XWUTNa,
Hagii Ha MOBEPHEHHA JOJOMY, MOXMBOCTI NMIaHyBaTV CBOE MalbyTHE,
BiNbHOro CMiNKyBaHHA i3 APY3AMU Ta POAUYAMU, HANTAroAXeHoro nobyTy,
a TaKoXK MOXNTMBOCTI 3aliMaTCb CBOELD ynobneHoto cnpasoto. Lle pae
nifgcTaBu cygam AT BUCHOBKY MPO Te, WO 3aABHUKN Nepecenmnmch i3
TMIMYACOBO OKYMOBAHUX TEPUTOPIN 3aN1A YHUKHEHHSA 3arpo3u XNUTTHO,
3[0pOB't0, CBO6OAI, HACUNIbHNLIBbKI BTPATI fpOMagAHCTBA, 0COOUCTIM Npa-
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BaM Ha cBO6Oly NepecyBaHHS, BUPaXKeHHA OYMKM, MalHOBWX NpPaB BiflbHO-
ro BOJIOAIHHA, PO3MNOPALMKEHHSA Ta KOPUCTYBaHHA MaiHOM, MPaB Ha NpaLio
Ta 3aXUCT, WO YMOXNNBIIOE BCTAHOBNEHHA lOpUANYHOro GpakTy, Npo AKi
NPOCATb 3aABHMKN 33719 KOPUCTYBaHHA 3aXMCTOM KOHBEHLiT Npo 3axumcT
LMBINIbHOrO HaceneHHA Nig vac BinHW Bif, 12 cepniHA 1949 poky. Lle, y cBoto
yepry, 06yMOBJIOE BUHNKHEHHA MpaB Ta 060B'A3KIB, NepenbayeHnx Lieto
KoHBeHLUi€lo, iHWNUMM HOPMaMK HaLiOHaNIbHOrO Ta MiXXHapPOAHOro NpaBa;
Cy[ BBaXKae, WO NojaHa 3aaBa nianarae 3a0BONEHH0' S,

BiamoBY B 3a]0BOJIEHHI NOAIOHMX 3asB Mann MicLie B MeHL HiX 5%
BMMAZKIB. Y UMX BUNaAKax cyau CTaBuaW Mif CYMHIB He GpakTUuHi 06cTa-
BVHW BHYTPILIHbOrO NepeMillleHHA Ta NOoro NPUYnH, a came NiacyaHiCTb
TaKnx cnpas cygam. Tak, y pileHHi CNoB'AHCbKOro MiCbKPanoHHOro cyay
JoHewbKoi 0bnacTi Big 22 cepnHA 2017 poKy BigMOBY y 3a0BONIEHHI TaKOT
3asBM aprymeHTyBaB TUM, LL|O BUAAHA 3aABHULi YNpaBniHHAM couianbHOro
3aXMCTY HaceneHHA BUKOHKOMY pariOHHOI AiepKaBHOI agMiHicTpauil goBiaka
Npo B3ATTA Ha 06/1iK BHYTPIiLLHbO NepemilLeHOT 0COOU FPYHTYETLCA Ha No-
NOXKEeHHAX 3aKoHy YKpaiHu «[1po 3abe3neyeHHsA npaB i cBO6O rpOMaasH Ta
NPaBOBUI PEXKNUM Ha TMYACOBO OKYMOBaHil TepuTopil YKpaiHu», y CTaTTi 2
AKOrO YiTKO BKa3aHo, WO Lel 3aKOH BU3HAYa€E CTaTyC Teputopii YKpaiHu,
TYIMYaCOBO OKYNOBaHOI BHacNiAoK 36poiiHoi arpecii Pociicbkoi ®epepadii
Ta BCTAHOBJIOE 0COO/IMBUN MPABOBUN PEXMM Ha Uil TEPUTOPIi, BU3HAYaE
0COBNMBOCTI LOAEPKAHHA Ta 3aXMUCTY NpaBs i CcBOGOA NOAVHU i rpomaas-
HUHa. Lle, Ha AymKy cyAy, aBTOMaTUYHO O3HAYaE, WO BKa3aHMNN 3aKOH YiTKO
BM3HAYaE, Lo NePEMILLEHHSA OCib, Ha AKMX MOLIMPIOETLCA 3aKOH, NMOB'A3aHe
i3 pakToM 36porHoi arpecii Pocii'®. Okpim Toro, Cya He NpuIAHAB A0 yBaru
LOBOAM 3asiBHNL NPO Te, L0 METO BCTAHOBNEHHA IOPUAMYHOTO GaKTy €
HabyTTA Heto cTaTyCcy ocobu, AKa nepebysac nig 3axucTom KonseHuii OOH
NpPO 3axXMUCT UUBINIbHOTO HaceNleHHsA Nif vac BirHM Big 12 cepnHa 1949 poky.

CnoB’sAHCbKUI MicbKpaoHHWIA cya [loHeLbKoT 06nacTi po3tnymaumns
L0 CuUTyaLito Takum YnHoM, Wwo KoHseHuia OOH npo 3axucT yuBinbHOro
HacenleHHA Nifg yac BirHYW Bif 12 cepriHA 1949 poKy NOLWNPIOE CBOKO Aito
Ha neBHY 0COBy He Y 3B'A3KY 3 HaABHICTIO Y L€l 0COBM CYA0BOrO pilleHHA
NPO BCTaHOBMIEHHSA aKTy arpecii iHWOoI fepKaBK, K NOMUTKOBO BBaXKaE

103 PiweHHa LleBueHkiBcbkoro paiioHHoro cypy M. Kuesa Big 9 cepnua 2017 poky N°761/2812/17. URL: http:/
www.reyestr.court.gov.ua/Review/683189407fhclid=IwAR2vuLtoSpesnHA4kvGWBp1LISR83xbrcKhFuT7XfDO0EXvg)
LsP87yodXE.

104 PiweHHa CnoB'aHcbKoro micbkpaiionHoro cyay JloHewpkoi obnacti Big 22 cepnHa 2017 poky N 243/7029/17. URL:
http://www.reyestr.court.gov.ua/Review/68474938.
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3aABHMLUA, a Y 3B'A3KY 3 TM, WO AaHa ocoba nignagae nig o3Hakm oco-
61, NnepepbayeHi ctatTelo 4 KoHBeHLT, Aka nepebyBaE Nif 3aX1CTOM L€l
KoHBeHLUii, To6TO aBTOMATUYHO. ¥YXBanot AnenauiiHoro cyay [loHeLbKoi
obnacTi Big 11 x0BTHA 2017 poKy pilleHHs Cyay nepLuoi iHcTaHUuii 3anu-
weHo 6e3 3miH. 17 kBiTHA 2018 poky KacauiiHu1in UuBINbHWIA cyn y cknagi
BepxosHoro Cyay 3af0BONbHMB KacalifiHy CKapry 3asBHMKa, CKaCyBaBLUN
pilleHHA cyay nepLoi Ta anenAuinHol iHcTaHuin. MNo-nepwe, KacayinHuin
LMBINIbHWI Cy 3BEPHYB yBary Ha NOMUIKOBE TIyMayeHHA Cy[OoM nepLuol
iHCTaHUiT 3akoHy YKpaiHu «[po 3abe3neuyeHHA NpaB i cBO6OA BHYTPILLHbO
nepemileHnx ocib»: aHasni3 MoNoXeHb 3aKOHY NPO Te, WO MifAcTaBaMm BHY-
TPIiLLHBbOrO NepeMilleHHA 0cib Ha TepuTopil YKpaiHy Moxe 6yTI He TinbKu
36poliHa arpecis, ane i 36poiHWI KOHPNIKT, TMYacoBa OKynawis, MOBCIOAHI
NPOABU HAaCUbCTBA Ta HAA3BUYAMHI CUTYaLil NPUPOAHOIO Y TEXHOreHHO-
ro xapakTepy. Kpim Toro, 3a 3micTom BCTaHOBSIEHOT 3aKOHOM GOPMM JOBILKM
Npo B3ATTA Ha 06MiK BHYTPILIHbO NepeMileHoi 0cobu He nepe6avaeTbcs
BHECEHHA [0 Hel BiJOMOCTe NPo NPUUYNHY NepemilleHHA ocobun 3 micua
CBOrO MOCTIMHOTO NPOXKMBaHHA. Y 3B’A3KY i3 LM X04a NonoXeHHAMN 3a-
KOHY He nepenbayeHo NopsAAKyY NiATBEPAKEHHSA | BCTaHOBMEHHA GaKTy Ha-
ABHOCTI 36pOIiHOro KOHGNIKTY abo TMMyYacoBoi oKynaLlii TepuTopii YkpaiHu,
NPOoTe BiH He BMKITOYAE MOXJIIMBICTb 3BEPHEHHA BHYTPILLHbO NepeMilleHol
0cobu [o cyay ANnA BCTaHOBNEHHA KOHKPETHOT MPUYMHIM BHYTPILLHBOTO
nepemilleHHs.

Ha obrpyHTyBaHHA BaX/IMBOCTi CyJOBOIO 3aXMCTy NpaB BHYTPIIHbO
nepemiweHmx oci6 KacauiiHnii LMBiNnbHWIA Cya Haragas Npo No3UTUBHI
3060B's13aHHsA AepxaB y chepi npas NOANHN, AKI BUNAMBAOTb 3i cTaTTi 1
KoHBeHLUiT i AKi nepegb6ayaloTb BXUTTA AepKaBamMmn HANEXHMX 3aX0fiB
AnA 3abe3nevyeHHA JOTPUMaHHSA TakUX NpaB i cBO6O Ha CBOIN TepuUTopii.
Cyn nocnasca Ha piweHHA €CIJ1, B AKUX BUKIageHi Lji OCHOBOMOMNOXHi
4NA PO3YMiHHA NpaB NIIOAMHM B YMOBaX BHYTPILUHbOro NepemilleHHsA no-
3uLii, a came Ha cnpasu «Inawky Ta iHwi npotn Mongosu Ta Pocii» (Ilascu
and others v. Moldova and Russia) Big 8 nunHa 2004 poky, «CaprcaH npoTu
AzepbangxaHy» (Sargsyan v. Azerbaijan) Big 16 uepsHa 2015 poky, «KaTaH
Ta iHWi npoTun Pecny6nikn MongoBsa Ta Pocii» (Catan and others v. Moldova
Republic and Russia) Big 19 xoBTHA 2012 poky. Cyf TakoX 3BepHYyB yBary
Ha Te, wo npakTnka €CIJ1 cborofHi CToiTb Ha TOMY, WO Y BUMafKax, Konu
fepaBa no3baBneHa MOXKANBOCTI 34iNCHIOBATI Bfagy Ha YacTWHI CBOET
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KOHaHHAM NO3UTKBHKX 3000B'A3aHb, AKi CTOCYI0TbCA 3ax0fiB, HeobXiaHMX
ANA BiAHOBNEHHA KOHTPOIO (K BUPAXKeHHA CBOEI lopUCcAnKLii) Hag Big-
MOBiLHOIO TEPUTOPIELD, @ TAKOXK 3aX0AiB i3 3abe3rneyeHHs NoBaru 4o 0co-
6UCTUX NPaB 3aABHMKA. 3BaXKatouy Ha Lie, @ TaKOXK Ha CyTb BMMOT 3aABHUKa,
BCTAHOBJIEHHSA OPUANYHOro GakTy 3a pilleHHAM cyay 6e3nocepeHbo
NMOPOLKYE NEBHI OPUANYHI HacniaKK, TOOTO Bif BCTaHOBNEHHA aKTy 3a-
neXaTb BUHUKHEHHS, 3MiHa ab0 NPUNMHEHHA 0COBMCTMX NPaB rpoMagsaH —
y AARHOMY BUMAZKY NAETbCA MPO MOXKNBICTb BM3HAHHA 3aABHUKa 0CO6010,
AKa 3HaxoauTbcA nig 3axmctom KoHneeHuii OOH npo 3axucT umBinbHOro
HacesieHHA nig yac BirHW Bif 12 cepniHA 1949 poky'®.

TakoX 3HayHa YaCTUHa CNpaB y MeXax LUBINIbHOT PUCANKLIT CTOCY-
€TbCA BCTAHOBJIEHHs PpaKTiB HAPOAXKeHHA Ta cmepTi. Cnig BiA3HAUMTY, WO
Yyepes BignNoBigHi 3MiHK go LlnBinbHOro npouecyanbHOro Kogekcy YKpaiHu
32016 poky cnpocTuniaca npouegypa BM3HaHHA GaKTiB HAPOLXKEHHA Ta
CMepTi Ha TMYaCoOBO OKYMNOBAaHUX TePUTOPIAX YKpaiHW. Y UnHHIN cTaTTi 317
«OcobnnBOCTi NPOBagXKeHHA Y CrpaBax NPO BCTaHOBEHHA GaKTy Hapo-
IKeHHA abo cMepTi 0cobM Ha TUMYACOBO OKYMOBaHil Teputopii YkpaiHu»
LUIMK npAmo 3a3HaueHo, Wo TaKi cnpaBu po3rnafanTbCa HEBIAKNAAHO 3
MOMEHTY HaAXOXKeHHA BiANOBIAHOI 3aABM A0 CYAY, @ yXBaneHi cyqom
pilleHHA NignAraoTb HeraliHOMY BUKOHAHHIO, TOGTO KOMiA CyZLOBOrO pilleH-
HA HeBIAKNaAHO HAACUNAETbCA CYAOM [0 OpraHy Aep»aBHOI peecTpauii
aKTiB LUMBIIbHOrO CTaHy 3a MiCLeM yXBasieHHA pilleHHA ANA AepKaBHOT
peecTpauii HapoaXeHHa abo cmepTi ocobu. Taka npoueaypa NO3UTUBHO
BM/IBA€E Ha ONepPaTUBHICTb BMPIiLLEHHA CNpaB: NAEeTbCA NPO BigKpUTTA
NPoBaAXKeHHA, NPU3HAYEeHHA CNpaBu 4O PO3rNAfY Ta BUHECEHHA pilleHHA
no CyTi ynpoaoBX fHA',

Y MeHWin Mipi 3’ABNAOTbLCA CnpaBu, AKi NOB'A3aHI 3i BCTAHOBNEHHAM
iHWWNX, He nepeabaveHnx LMK YkpaiHu, ¢pakTis, Lo MaloTb opuanNYHe 3Ha-
YeHHA ANA 3aABHMKIB. Tak, B OfHI 3i cnpas cy 3af0BO/IbHMB KNOMNOTAHHA
3aABHMKA NPO BCTaHOBNEHHA GaKTy TOro, WO BiH € iHBaNiAOM, OCKiIbKM
yepes 3HaXoAKeHHA JOKYMEHTIB 3aABHUKA, WO NiATBEPAXKYIOTb MOro iHBa-
NiAHICTb, Ha HENIAKOHTPOMNbHIN TEPUTOPIT YHEMOXKINBIIIOETHCA 34iICHEHHA
HVM coLlianbHMX NPaB, a iHLWMM crocoboM 3abe3neunTi CBOI coLlianbHi npa-
Ba, KPiM BCTaHOBNEHHSA GaKTY HAABHOCTI B 3aABHMKa iHBaNigHOCTI, HEMAE.

105 PiwenHa Kacauiitoro uyinbHoro cypy Big 17 kBitHa 2018 poky N°243/7029/17. URL: http://www.reyestr.court.
gov.ua/Review/73408726.
106 Jue., Hanpuknap: URL: http://www.reyestr.court.gov.ua.
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BcTaHOBREHHA X AaHoro GakTy Ma€ Ans 3asaBHUKA OPULNYHE 3HAYEHHS,
OCKIfbKM Bif, LibOro 3aneXunTb BUHUKHEHHA 0COBMCTMX MaltHOBYX Npas'?’.

Takvm 4mMHOM, 3 ornAdy Ha HaBefeHWI aHani3 HauioHanbHOI CyAOBOI
NPaKTVKN BOAYAETLCA AOLINbHUM BXUTTA MPUHAAMHI TaKUX 3aXO0AiB:

1. BupobneHHa yHidpikoBaHMX NiAXOAIB Ta yCTaneHol NpaKkTuKn Bep-
xoBHoro Cyay i BignoBiaHO CyfiB NepLUOoi Ta anenAayifiHol iHCTaHLin Wwoao
AAMIHICTPATMBHMX CMOPIB CTOCOBHO MEHCIHMX BUMAT ocobam, Aki
6y 3apeecTpoBaHi OTPUMYBaYaMM NEHCINHKX BUMAT Ha TEPUTOPIsX,
AKi Hapasi € TMIMYaCOBO OKYMNOBaHVMU, Ta NEPEECTPYBANNCh y OpraHax
MeHcinHoro doHay YKpaiHu Ha NigKOHTPONbHIN Ypagy Teputopii, ogHaK
NpU LLbOMY He € BHYTPILIHbO NepemilleHMM 0cobamm (K LWoJo TUX
0ci6, AKi 3MiHUW peecTpaLlito MiCLA MPOXMBaHHA, TaK i WOAO OCib, AKi
B OCHOBHOMY MPOXKMBAKOTb Ha TUMYaCOBO OKYMOBaHil TepuTopii).

2. O®opmynioBaHHA BepxosHuM Cynom npaBoBOi NO3ULii CTOCOBHO
Cnpas WoAo NPUNMHEHHA NeHCINHMX BUMIaT ocobam, AKi Bynn 3apee-
CTPOBaHi OTPUMYyBavaMu NEHCIMHNX BUNMAT Ha TEPUTOPIAX, AKI Hapasi
€ TMMYaCcOBO OKYMOBaHMMM, Ta He NepeeCcTpyBannch y opraHax ex-
ciHoro poHay YKpaiHu Ha NiAKOHTPONbHIN Ypagay TepuTopii, 30Kkpema
3a 006CTaBVH, KON BiANOBIAHI TepuTOpianbHi ynpaeniHHA MNeHcinHoro
doHay YKpaiHy nepemicTUnmnC Ta 34iNCHUNN NepepeecTpaLiio Ha nig-
KOHTPObHIN YpAagy TepuTopii.

3. BXwuTTA 3axofis WoOAO0 NPUWBUALLIEHHA po3rnagy BepxoBHMUM
Cynom KacaLinHuX cKapry cnpaax, NoB'A3aHNX 3 NPUMNUHEHHAM MeH-
CiIHMX Yu couianbHKX BUMAT, 0COBMBO THX, AKI 6yNo HanpaBneHo we
[0 noyaTky GyHKLiOHYyBaHHA HOBOCTBOpPeHoro BepxosHoro Cygy i Aki,
TaKMM YMHOM, NepebyBaloTb Ha PO3rNALi B Cyhi KacaliHOT iHCTaHLiT
BXe 6111M3bKO [BOX i Hinblue pokKiB.

4. 3pincHeHHA aHanisy NpPakTMKK 3aCTOCYBaHHA CyAaMu B aAMiHi-
CTPaTMBHMX CNpaBax 3000B'A3aHHA Cy6'eKTa BfafHMX MOBHOBAXEHb,
He Ha KOPUCTb AKOrO yXBaneHe CyA0Be PilleHHs, NoJaHHA 3BiTy NPO BU-
KOHaHHs Cy[0BOrO pilleHHs. 3a pe3ynbTaTamu aHanisy cnig obrosoput
LWAAXN JOCATHEHHA NMO3UTUBHMX 3MiH CTOCOBHO BMKOHAHHA pilleHb
CYRiB, 30KpeMa, 3 NpeAcTaBHKamn [lep»KaBHOI BUKOHaBUOI Ciy»ou,
MeHcitHoro ¢poHgy, MiHicTepcTBa coLianbHOT NOMITUKM.
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5. BupobneHHs yHidikoBaHOro nigxony [0 BMpiLLeHHA Cropis, NoB's-
3aHUX i3 BiflWKOQYBaHHAM LUKOAM, 3aNOAIAHOT »KWUTTIO, 340POB’I0 Ta
MaliHy 0Ci6 BHacnioK 60MoBYX Aili.

6. CnpuAHHA BUBYEHHIO Ta 3aCTOCYBaHHIO CyAamMu NPaKTUKN EBPO-
nencbKoro cyay 3 npas NOANHY BiIHOCHO CNPaB Yy KOHTEKCTi 36pONHNX
KOHOMIKTIB Ta NUTaHb TePUTOPIaNbHOI OPUCAMKLT, 3ayyatoum O TaKnx
3ax0pAiB NPOBIAHNX EBPONENCbKNX €KCMEePTiB i3 BiANOBIgHMX CTaHAAPTIB
Pagun €sponu.

7. 3abe3neyeHHs, HaCKiNbKM Lie MOX1BO, iHGOpPMyBaHHA rpoMagaH
Npo JiAnbHICTb CyAiB i NnpoLeaypu 3BepHEHHA A0 CyAY, @ TAKOX HaJaHHA
6e3onnaTHOl BTOPUHHOI MPaBOBOT JONOMOT .
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HopaTok 1. PekomeHpauii inctutyuin Pagm €sponn
OO0 NpaB BHYTPILIHbO NepemiLleHnx ocid

PekomeHpauis Rec (2006) 6 KomiteTy miHicTpiB
Papu €EBponu pepxaBam-4ieHam
LOAO BHYTPILHbO NepeMilLeHux oci6

(YxBaneHo KomiteTtom miHicTpiB Pagu €sponu
Ha 961-My 3acifaHHi 3aCTYMNHUKIB MiHICTPiB 5 KBiTHA 2006 poKy)'®

KomiTeT miHicTpiB, BiagnosigHo go nonoxeHb ctatTi 15. b CratyTty Pagm €sponu,

Haragytouu, Lo OAHMMY i3 OCHOBHMX 3aBAaHb Paan €Bponu € 36epexkeHHs Ta
niaTPUMKa Npas NoAUHY 3aaN1a 6nara KoXXHoro B €Bporni;

BPaxOBYOUM, WO BeNMKa KiNbKiCTb rpomMagaH aepxas-uneHis Pagu €sponu
He MOXe y MOBHI/ Mipi CKOPUCTaTUCA CBOIMM NpaBaMu, TOMY O BOHW 3MyLUEHI
3anuwaTu cBoi 6yauHKM abo MicLA NOCTIMHOIO MPOXKMBAHHA, 30KPEMA, Lo YHUK-
HY TV HacNigKiB 36pPONHOIo KOHPAIKTY, NOBCIOAHMX NPOSABIB HACUNBCTBA, MOPYLLIEHD
npaBs NOAVHY, NPUPOJHUX ab0 TEXHOTEHHMX KaTacTpod 6e3 NepeTHy MiXKHapPOAHO
BV3HaHVX Aiep>KaBHMX KOPAOHIB;

Haragyoum npo icHyBaHHA KepisHux npuHumniea OOH 3 nuTaHb BHYTPILHbOTO
nepemiweHHsA (aani — KepisHi npnHumnu OOH), AKi cTOoCyl0TbCA BCiX eTanis BHY-
TPILWHbOMO NepeMiLLeHHA | AKI OTPUManN MiXKHapOA4HE BU3HAHHA 1 aBTOPUTET;

HaronoLWyYn Ha JOTPUMAHHI AyXy i nonoxeHb KepisHux npuHumnis OOH
Ta NParHeHHi iMmnaeMeHTyBaTu iX y HalioOHanbHOMY 3aKOHOAABCTBI Ta NoniTULi
[Jep»aB-usieHis;

nparHyuu peanisysatu KepisHi npuHumnu OOH B eBponencbKoMy KOHTEKCTI
i po3BmBaTV fani AeAki 3 UMX NPUHLMNIB Ha OCHOBI iCHYOUMX CTaHAapTiB Pagn
€sponu;

BM3HAUK, WO BHYTPILIHbO NepemillieHi 0cobu matoTb 0cobnmei notpebu
yepes IXHE NepemilleHHs;

6epyun [o yBaru, WO B TOW Yac AK BHYTPILLHbO NepeMilleHi ocobu, He3Baxa-
104 Ha IXHE NepemilleHHs, 3aNnLWalTbCA rPOMagAHaMM CBOEI KpaiHu, AKI MaloTb
NpaBo Ha 3AiiCHEHHA B NOBHOMY 00CsA3i NpaB MOAUHN | FapaHTili Mi>kHapOLHOro
ryMaHiTapHOro npa.a, MiXXHapoAHe NPaBo He MICTUTb 6YAb-AKOro creLianbHOro
IOPVANYHO 060B'A3KOBOrO OKYMEHTY, L0 BM3HAYaE iXHi NpaBa;

BpaxoByiouK, WO HaLiOHaNbHI opraHy BRaan Aepxas-uneHis, Ha Teputopii
AKNX BifOYBa€ETbCA BHYTPILLIHE NepeMmilleHHA, Hacamnepes BifnoBiaanbHi 3a 3a-
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XWCT i HajaHHA JONMOMOr BHYTPIWHbO NepemilleHnM ocobam, He3anexHo Bif
npa. i 060B'A3KIB iHWNX AepKaB abo BiANOBIAHMX Mi>KHAaPOAHUX OpraHi3auii, siKi
KepyroTbCA MiXXHapPOAHNM MPaBoM;

YTBEPAKYIOUN, WO fiep>kaBaM-UneHaMm, AKNX CTOCYETbCA MUTaHHA BHY TPILLHbO-
ro nepemileHHs, cnif yTpUMaTuCA Bif BUKOPUCTaHHA CUTYaUil 3 nepemMilleHHAM
0Ci6 y BNacHMX NOAITUYHWX Linsax;

HarosioLLyouHn, WO AOBINbHE NepemilleHHsA ocib 3 iXHiX 6yanHKiB abo micLb
MOCTINHOTO NPOXMBaHHA 3a60POHEHO, WO BUMIMBAE 3 EBPONENCbKOT KOHBEHLT
3 NpaB NOAVHNY, KA € HEBIA'EMHOIO YaCTUHOIO HaLiOHaNbHOMO 3aKOHOAABCTBA
[eprKaB-uneHis;

YCBIAOMMIOOUY, WO HEHaNeXHa OpraHi3alif BHYTPILHbOro NepemilleHHnA
MO>e MPU3BECTY He NuLle A0 NOopYLUeHb NpaB NIOAMHY, a 1 A0 3POCTaHHA PiBHA
Mi>XHapOAHOT Mirpaiii Ta pyxy 6i>keHLiB MO BCbOMY KOHTUHEHTY;

BBakalouu, WO aHi uAa pekomeHAauis, aHi KepisHi npnHuunu OOH He NOBUHHI
CTpVMYyBaTU fiep»KaB-uneHis Pagun €sponu Bif BNpoBag»KeHHs abo 36epexeHHn
6inblU CNPUATIMBYX CTAHAAPTIB LWOAO BHYTPILIHBO NEPEMILLEHUX OCi,

peKoMeHAYE ypsaaam fepKaB-uneHiB npy ¢opMyBaHHI HaLiOHaNbHOMO 3aKo-
HOA)@BCTBa Ta NPAKTUKM OO0 BHYTPILLHBLO NepeMiLLeHX 0Cib, a TaKOX y CMTyaLiax
BHYTPILUHbOrO NepemillleHHA KepyBaTMCA TakKUMU MPUHLMNAMU:

1. KepiBHi npuHumnyu OOH Ta iHWi BignoBigHi MiXXHapoAHi NpaBoBi iHCTPY-
MeHTN y cdepi npaB NtoanHM abo rymaHiTapHOro npaBa 3aCTOCOBYOTbCA A0 BCiX
BHYTPILIHBO NepemilleHnx ocib, y ToMy uncsi ocib, nepemilyeHux 3i CBOiX OyanH-
KiB @60 MiCLib MOCTIIHOTrO NPOXMBAHHA BHAC/IAOK NPUPOAHUX a0 TEXHOTeHHUX
KaTacTpod;

2. BHYTpilLHbO NepemilleHi 0cobu He MOBUHHI 3a3HAaBATU AUCKPUMIHALLT Ye-
pe3 iXHE nepemilleHHA. [lepKaBu-UneHn NOBUHHI BXUTU HaNeXHMX | epeKTUBHUX
3axopiB AnA 3abe3neyeHHA PiBHOrO CTaBIEHHA [0 BHYTPILHbO MepemilieHnx
0Ci6, a TAKOX [0 HUX Ta iHLWNX rpoMagaAH. Y pe3ynbraTi Lboro MoXe BUHUKHYTU
3060B'A3aHHA PO3MIAHYTU NUTaHHA W00 0COONNBOrO NOBOAMEHHA 3 BHYTPILLHbO
nepemilieHrMm ocobamm 3 ornsAy Ha iXHi NoTpeou;

3. OcobnuBy yBary HeoOXifHO NPUAINUTY 3aXMCTY OCi6, L0 HanexaTb 4O Ha-
LlioHaNIbHMX MEHLLWH, @ TAKOX 3aXMCTY | HAAaHHIO JOMOMOTY HalbiNbLL ypa3nneum
rpynam HacefneHHa BiAnoBiAHO A0 YMHHUX CTaHAAPTIB Mi>KHapPOAHOro Npasa;

4. 3aX1CT BHYTPILIHBbO NepemileHnx ocib Ta iXHiX NpaB, a TaKoX NocTayaHHA
M rymaHiTapHOi OMOMOrY € NepLIopAAHM 060B'A3KOM BiAMNOBIAHOT AeprKaBy;

BupilweHHA Liboro 3aBaaHHA NOTPeOYe TaKoXK JONMOMOTH 3 6OKY iHLIMX epaB
abo MiXXHapoAHMX opraHisaLii, AKLO AepKaBa, AKa ONMHUNACA Y CKPYTHIN CUTY-
auii, He B 3M03i cama 3a6e3MneumnTi 3ax1CT i HaJaT! JOMOMOrY CBOIM BHYTPILUHbO
nepemilieHnm ocobam;
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[JepaBa He MOXe [OBiINbHO BiAMOBUTUCH Bif NPONo3uLii 3 60Ky iHWKUX gep-
»aB Ta Mi>KHapOAHMX OpraHisaui HaaaTh Taky JOMOMOry;

5. [lep>kaBu-uneHu, BigNoBigHO 4O CBOIX 3060B'A3aHb 3rigHO 3i cTaTTAMM 2, 3
Ta 5 €EBpoNencbKoi KOHBEHLT 3 NPaB NIOANHN, MOBUHHI BXXWUTWN HAaNEXKHMX 3aX0fiB,
o6, 3 ogHOro 60Ky, 3anobirtu fiam, AKi MOXyTb NOPYLINTA MPAaBO BHYTPILLHbO
nepemilleHnx ocib Ha XUTTA, TiNeCcHy HelOTOPKaHHICTb, cBoboAy i 6e3neky, a 3 iH-
woro — eGEKTVBHO PO3CIilyBaTVi MOXKIMBI MOPYLLEHHA Lux npas. Lie ocobnmso cto-
CYETbCA OpraHisadii Ta 0651alLTyBaHHA TabOPIB AN BHYTPILLIHBO NepeMILLEHUX OCib,
LLIO BMMarae BXWTTA 3axofiB 6e3mneku 3 ornsay Ha LMBINbHUIN XapakTep Tabopis;

BHYTpilWHbO NepemileHnx ocib He MOXKHa BiANPaBNATU Ha3aj B pParioHn, ae
BOHM OyfyTb CTUKATUCA 3 peasibHO Hebe3MneKoo 3a3HaTy MOBOMAXKEHHSA, AKe No-
pyLluye cTaTTi 2 i 3 EBpoNencbKoi KOHBEHLT 3 MPaB NOAVHY;

6. [lepxaBu-uneHu, BignoBigHo fo cTaTTi 8 EBpONenCcbKOi KOHBEHLI 3 NpaB
NOAVHN, 3000B’A3aHI BXUTY HANEXHNX 3aX0fiB 3 METOI CNPUAHHA BO33'€JHaHHIO
cimen, Wwo 6ynu po3aineHi BHYTPiLLHIM NepemileHHAM. [1o TaKux 3aX0fiB Hanexatb
MOLUYK 3HUKIIMX YNIEeHIB CiMi, 0COBNMNBO TWX, AKi OyNv B3ATI B 3apyUHUKN.

KomneTeHTHi opraHu NOBUHHI NepeAaTyi POAUYaM BHYTPILUHBO NepeMilLeHNX
0Ci6 Ha IXHE MPOXaHHA BCIO MOXKNMBY iHbOpPMALLito LWoao MicLenepebyBaHHA TakNX
0cib;

7. BHyTpilWHbO NepemilieHi ocobr NoBuMHHI 6y T 3abe3neyeHi BCima fOKYMEeH-
Tamu, WO HeoOXiaHi ANnA epeKTUBHOTO 3AiNCHEHHS iXHiX NpaB B AKOMOra KOPOTLWIWI
TEPMiH Nicns IXHbOro NepeMilleHHsl, 6€3 BUCYHEHHS HEOOI'PYHTOBAHUX YMOB;

8. BHYTpiLLHbO NepemilleHi 0cobu MatoTb NPaBO KOPUCTYBATUCA CBOIM MaliHOM
3rigHo 3 NpaBoMm y chepi Npas NoAMHU. 30KPEMA, BHYTPILLIHbO NepeMilleHi ocobu
MatoTb MPaBO Ha MOBEPHEHHSA CBOET BNAaCHOCTI, Lo Oyna 3anumweHa y 38'a3Ky 3 ixHim
nepemileHHsAM. AKLO BHYTPIWHbO NepemilleHi 0coby no3basBneHi MOXINBOCTI
MOBEPHYTW CBOI BMACHICTb, Taka BTPaTa NOBMHHaA By TV HaneXHO KOMNeHCoBaHa;

9. lepKaBn-UneHn NOBUHHI BXUTN HaNEXHWX MPaBOBUX i MPaKTUYHKX 3aX0g4iB,
06 BHYTPILLIHBbO NepemilleHi 0co6V MO MOBHOLLIHHO peanisyBaTi CBOE MPABO
ronocyBaTh Ha HaLioHanbHYX, perioHanbHMX abo MicLeBrX BUOOPaX, a TaKoX ra-
paHTyBaTK, Lo He Byfe XOAHUX NepeLlKos Y NOro NpakTUYHIi peanisauii;

10. Ana miHimi3auii HeraTMBHMX HaCNiAKIB BHYTPILIHbOrO NepeMileHHA aep-
»KaBaM-uJieHaM CJlil po3pobunTY NPEBEHTUBHI 3aX0AM, Taki AK CTpaTeriuHi niaHm
AN, Wwo 6yayTb 3aCTOCOBaHI Mif Yac KpU3K, Aka MOXKe MPU3BECTU [0 BHYTPILUHbOIO
nepemilleHHs;

11. BHYTpilHbO NepemilleHi 0coby NOBWHHI Oy TX HaneXXHO NoiHGOPMOBaHI Ta,
HaCKiNbKM Lie MOXKNBO, OTPUMATN KOHCYbTaLii LWOoAO BUPiLLeHHA cUTyaLlil, B AKIN
BOHW ONVHUANKCSA, A0, Nif Yac abo Nicnsa IXHbOro nepemilleHHs;

12. BHYTpilWHbO NepemileHi 0cobu 3rigHO 3 EBPONENCHKOD KOHBEHL €D
3 NpaB NOAVHM MaloTb NPaBO Ha JOOPOBINbHe, 6e3neyHe i rigHe NOBepPHEHHS
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[0 BNaCHKX NoMellkaHb abo Miclb MNOCTIMHOIO NPOXKMBaHHA abo nepeceneHHs
[0 iHWOT YacTUHW KpaiHy;

MoTpi6bHO 3abe3neunTr yMOBW ANA HANEXHOI Ta CTIMKOI iHTerpaLii BHyTPIlLHbO
nepemilleHnx ocib nicns iXHbOro NepemilleHHs;

13. 3 MeTOI0 YCYHEHHA B MiXXHapO4HOMY Mpasi HaABHWX NPOravH, WO CTo-
Cyl0TbCA NOBOAMXEHHA 3 BHYTPILUHbO NepeMmilleHUMK 0cobamu, fepKaBu-YneHn
MOBUHHI PO3rAAHYTU MOXMBICTb PO3POOKM AOAATKOBUX MiXKHaPOAHO-NPaBOBKX
iHCTPYMeHTIB.

PE30JItOLIA 1708 (2010)
BupiweHHA maliHOBUX NUTaHb GiXkeHLiB
i BHYTpPilHbO NepeMmilleHux oci6

MapnameHTcbka Acambnesn Pagu €sponu
28 ciuHA 2010 poky'*”

1. MNepeMmileHHA MINbOHIB Ntofgen y BCbOMy CBIiTi — 04He 3 OCHOBHUX Npas
NIOAVHN Ta FYMaHiTapHUX BUKIVKIB CbOrofeHHsA. [ina 6ixeHUiB i BHYTPiWHbO
nepemilleHrx oci6 (BINO) BTpaTa »KuUtna, 3eMni, MaliHa — Le nepeayciM 3aBAaHHsA
NPUAHATA PiLLEHHA WO[O0 CBOro NepemilleHHA Ha TpuBanuin yac.

2. MoHag 2,5 mnH. 6ixeHuis i BMO B gepaBax-uneHax Pagn €sponu cTu-
KalTbcA 3 Li€to npobnemoto, 0cobnmeo Ha lMiBHiYHOMY Ta liBoeHHOMY KaBKasi,
bankaHax i B CxigHomy CepensemHomop'i. lNepemilleHHA B €EBpOMi YacTo 3aTAXKHe.
MocTpakpani He MatoTb 3MOrV MOBEPHYTUCA Y CBOI Oceni i1 Ha 3emsto abo xoua 6
oTprMaTK A0 HUX JOCTYn e 31990-x abo 11 paHiwe.

3. 3HNMLLEeHHSA, OKynaLlifa Ta KOHQICKaLlifA NoAMLeHOro MaiHa NopyLLyoTb Npasa
NnocTpaXxzanux ocib, MoAOBXYOTb X NepeMilleHHs 1 YCKagHIoTh NpoLec npu-
MUPEHHA Ta MMPOTBOPEHHSA. TOMy pecTuTyLia MaiHa — TO6TO BiAHOBNEHHA MpaB
i di3yHOro BONOAIHHA Ha KOPUCTb NepeMillleHNX KONMLWHIX MeLlKaHLiB — abo
KoMMeHcaLlist — ue Gopmu BifiLLKOAYBAHHS, HEOOXiAHI A1A BiAHOBEHHA NpaB Taknx
0cCib i BepxoBeHCTBa Nnpa.a.

4. MapnameHTcbKa acambren BBaXKae pecTuTyLito ONTYMaNbHOK BiANOBIAAID
BTpaTi JOCTYNy Ta NpaB Ha »UT/0, 3eMJTI0 1 MaHO, OCKINbKK cepeq ycix dopm
BiLUKOAYBaHHSA BOHa EiVHa JONOMarae 3pobunTi BUGIp MiXK TpbOMa «Tp1BanvmMmn
pilleHHAMM» B MUTaHHI NepeMilleHHs: 6e3neyHe Ta rigHe NOBEPHEHHS Y BIACHUIA
Aim; MicueBa iHTerpauis B MicLi nepemilleHHsA; nepeceneHHs B iHLe MicLie B Mexax
KpaiHW NoXoMeHHs abo 3a KOPAOH.

5. Acambnes 3ragye, Wo cepep iHCTPyMeHTiB Pagu €Bponu € feKinbKa rapaHTii,
30Kpema CTaTTi 6, 8, 13 i 14 €BponencbKoi KOHBeHUii 3 npas noguHu (ETS N2 5),
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ctatta 11 MpoTtokony N2 1 i ctatTta 2 i [poTokony N24, ctatta 31 €BponencbKoi
couianbHoi xapTii (ETS N2 163) i ctaTTa 16 PamMKOBOT KOHBEHLUii MPO 3aX1CT HaLio-
HanbHUX MeHLWKH (ETS N2 157).

6. Acambnes Takox 3BepTa€ yBary Ha MpuHumnu OOH 3 nTaHb PeCTUTYLI XIT-
na Ta MalHa 6ixkeHuiB i nepemiweHunx ocib (MpuHuunu MiH'elipy), cTBOpeHi, Wo6 Ha-
JaBaTy pekoMeHAALiT LOAO BUPILLEHHA NTaHb BiALLKOAYBaHHA BTPAY€HOro MariHa.

7. Acambnes nocmnaetbca Ha PekomeHpauito Rec (2006) 6 KomiTteTy MmiHi-
CTPIB i3 MUTaHb BHYTPILLIHBO NepeMiLLeHNX OCib, fe NiaTBepAXKyoTbCA Npasa BMNO
Ha KOPWCTYBaHHA CBOIM MaHOM i BONMOAIHHAMM, @ TAKOX Ha BiJHOBJIEHHA NpaB
Ha nonvweHe ManHo. B iHWoOMy BUNaKy Ma€ HafaBaTMCA HasleXkHa KOMMeHcauis.

8. Acambnes HaronoLuye, Wo BCi fepKaBW-YneHn NOBUHHI yTpMMyBaTUCA Ta
3anobiratv BUMyLIEHOMY MepeMilleHHI0 Ta BUCENEeHHIo 11 3abe3neuyBaTi BHY-
TpilUHbOAEPKaBHI 3aCO6V NPABOBOrO 3aXM1CTY, a 3a X BifCYTHOCTI — KOMMeHcaLlito.

9.Y cBiTni HaBegeHoro BuLle, Acambes 3aKNnKae AepkaB-yyacHuLb BUPI-
WwyBaTy Npobnemy 3 NPaBOM BNACHOCTI Ha XWT/0, 3eMJTI0 Ta MalHO, WO BUHWKN
BHaACNiAOK KOHPNIKTY, 3 ypaxyBaHHAM MNpuHumnis MiH'epy, BignoBigHUX NpaBoBmX
akTiB Pagu €Bponu Ta PekomeHgauin Rec (2006) 6 KomiteTy miHicTpiB.

10. Mam’ATaroum Npo Ui MiXXHapPOAQHI CTaHAAPTV Ta AOCBIA pecTuUTyUil MarHa
" nporpam KomneHcawii, 3gincHeHnx y €Bponi Ao LbOro yacy, AepKaBu-y4acHuLi
3aKNnKalTb:

10.1. rapaHTyBaTI BYacHe 1 edpeKT1BHE BifLLKOAYBaHHA BTPAaYE€HOro JOCTyny
Ta MpaB Ha XWT/0, 3eMJ1to 1 MaliHO, 3anuLLeHi 6ixkeHuAamY abo BI1O, He ouikytoun
Ha pe3ynbTaTyi NeperoBopiB LWOAO BMpiLeHHA 36pOHKX KOHOIKTIB abo cTaTycy
neBHOI TepuTopii;

10.2. nepeKoHaTNCA, L0 TaKe BiALWKOAYBAaHHA Ma€e GopMy pecTUTYLIT LAAXOM
NigTBEPAKEHHA IPUANYHKX NpaB GiPkeHUIB i nepeMilleHMX 0Cib Ha IXHE MaHO 1
BifHOBNEHHSA IXHbOro 6e3neyHoro ¢Gi3MyHOro AOCTyny A0 TaKOro MaiHa Ta BOJo-
AIHHA HAM. fKLLIO pecTUTyLiA HEMOXKNNBA, MAa€ HaJaBaTNCA HaNleXKHa KOMMeHcallis,
AKa BilOYBa€TbCA Yepes NifTBEPAKEHHA NonepeaHiX PVANYHMX NPaB Ha MaliHO Ta
HaJaHHA KOLWLTIB i peyen, AKi MaloTb BifnosiaHe CriBBigHOLWEHHA A0 IXHbOT PUHKOBOI
BapTOCTi ab0 uepes iHWi popMm CNpaBeasIVBOro BifWKOAYBaHHS;

10.3. nepeKoHaTUCA, O 6ixKeHLi Ta nepeMilleHi ocobu, y AKUX He 6yno odiulii-
HO BM3HaYeHMX MPaB A0 NepeMilleHHs, OfHaK YUNE KOPUCTYBaHHA MaiHOM BBaXka-
noca opraHamu Bnaau GakTMyHoO BiNCHUM, OTPUMYIOTb PIBHOLIHHWI | GaKTUYHWIA
[OCTYn [0 3acobiB NpaBoOBOro 3aXUCTy Ta BifLLIKOAYBaHHA 3a iX BUCeneHHs. Lle
0CO6/IMBO BaXKNMBO Y BUMAZKax, KON MOCTPaXKaani ocobm coLianbHO He3axuLLEHI,
60 HanexaTb 0 MEHLLUVH;

10.4. nepeKoHaTnCA, WO NonepefHi NpaBa Ha BUKOPUCTaHHA Ta MPOXKMUBaHHA,
LLIO CTOCYIOTbCA COLjianbHOr0 »K1T/A YK iHLLNX aHaNoriYHNX GOPM [OMOBONOAIHHS,
AKi 6y HAaABHI B KOMMLLUHIX KOMYHICTUUYHUX CUCTEMAX, BU3HAKOTHCA Ta 3aXMLLAIOTbCA
AKIXHIN gimM y 3HaueHHi cTaTTi 8 EBpONeNCcbKOi KOHBEHLi 3 MpaB II0ANHY Ta AK iXHE
BOJIOAIHHA B 3HauveHHi cTaTtTi 1 [poTtokony N2 1 uiei KoHBeHUii;
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10.5. nepeKkoHaTnCA, WO BiACYTHICTb HOCIIB NPaB Ha KOPUCTYBaHHA Ta OpeHAaYy
B MiCLAAX IXHbOTO KOMULIHBOIO NPOXMBaHHA (Yepes Te, Lo BOHN Oynv 3MyLLEHi 3a-
NILLNTK CBIl Aim), BBaKaE€TbCA BUNPaBAAHOIO O MOMEHTY, KOMN HAaCTaHYTb YMOBM
ANA ix 4O6POBiNIbHOrO, 6€3MeYHOro Ta rigHOro MOBEPHEHHS;

10.6. 3a6e3neumnTn WBKAKI, BOCTYNHI 1 ebeKTUBHI Npoueaypu aAna 3apo-
BOJIEHHA MpeTeH3iN Woao BifWKoAyBaHHA. AKLO NepemilleHHA Ta BUCENeH-
HA BifOYyBalOTbCA CUCTEMATMYHO, MOTPIOHO CTBOPUTU CrelianbHi OpraHu, Wo
OUHIOBAaTUMYTb MpeTeH3il Ta yXBantoBaTUMYTb pilleHHA. Taki opraHy NOBUHHI
3aCTOCOBYBaTV NPUCKOPEHI NpoLeaypwu, Lo BKIOYaloTb CNPOLLEHi CTaHAAPTY A0-
BefeHHsA Ta npoueaypu. 1o iXHbOT opUCAMKLIT MatoTb HanexaTtu BCi TN 06'eKTiB
BMIACHOCTI, WO MaloTb BifHOLWEHHSA [0 NoTPeO LWOoAO0 XK1TNa Ta XUTTERIANBHOCTI
nepemileHunx oci6, 3o0kpema byarHKK, CibCbKOrocnodapcbKi yrigaa Ta kopno-
paTMBHa HEPYXOMICTb;

10.7.3a6e3neuyBaTyi He3aneXHiCTb, Heyrnepe,KeHiCTb | KOMMETEHTHICTb Cyfjo-
BVIX OPraHiB, 30Kpema LLIAXOM YPOBafXeHHA BiANOBIAHNX MPaBu LWOAO IXHbOIO
cKnagy, AKi MoXyTb nepeabayaTtyl HasBHICTb MiXKHAaPOAHUX UneHiB. Taki opraHu
MaloTb OTPMMYBATV AOCTaTHE GiHAHCYBaHHSA, a BiNOBiAHI NPaBOOXOPOHHI opraHm
NOBUHHI 6y T IOPUANYHO 3060B’'A3aHUMIY BUKOHYBATU iXHI pilleHHS;

10.8. 3a6e3neuyBaTy epeKTNBHICTb BiLKOAYBaHHA Yepes pecTuTyuito abo
KOoMMeHcaLito (ae Le noTpibHO) BapTOCTi 3aNMILEHOrO MaiHa LWASXOM NPUIAHATTA
TAKMX 3aX0fiB:

10.8.1. KOMneHcaLis MOpPanbHOT LLKOAM, NOB'A3aHOI 3 06CTaBUHaMU, Yepes AKi
cTanocA abo 3aTArnocA nepemilleHHA Ta BUCENEHHS;

10.8.2. BigWwKoAyBaHHA WKOAW, 3aBAaHOI BHAaCNiAOK NnepemilleHHA Ta Big-
CYTHOCTI JOCTYNY A0 MOANLIEHOrO ManHa, AK-OT BTpaTa 4oxoAy Ta BUTPATH, AKNX
He 6yno 6, AK6Y BOHU He GyNnu 3MyLLEHi MOKUHYTU CBIl Aim;

10.8.3. KOMMeHcaLif 3a He3aKOHHE 3HULLIEHHA Y/ MOLWKOAXKEHHA HEPYXOMOro
MaiiHa U/ BTpaTa 3HaYHOrO PYXOMOTO MaliHa, CpUYMHeHI Aismu abo 6e3aianbHicTio
opraHiB Bnagm, 4o LPUCANKLIT AKX HaNeXnTb Take MalHo;

10.8.4. 3axo4m AnsA AONOMOI M Ta BiAHOBMIEHHS, O CNPUAIOTb JOBFOTPUBANNM
PilLEHHAM, AK-OT CTBOPEHHSA 6e3MneyYHNX YMOB, PEeKOHCTPYKLiA OyAMHKIB Ta iHppa-
CTPYKTYpPU B MiCLiAX, KYAM NOBEPTaOTbCA NI0AN, CoLliasibHa 1 eKOHOMIYHa MigTPMMKa
BCiX MepemilLeHnX 0Cib, He3anexHo Bif, TOro, UM NMOBEPHYTLCA BOHN Y CBil fim;

10.8.5. ny6niyHe BU3HaHHA OpraHamu Bfiaau BiANoBiAanbHOCTI 3a NOPYLUEHHSA
npas NOANHY, NOB'A3aHNX i3 NepeMilleHHAM, AeTalbHe PO3CifyBaHHA Ta PO3ro-
noLwweHHaA iHpopMaLlii PO Taki MOPYLUEHHS, @ TaKOX NOPYLUEHHS, 33 AKI OKpPeMnX
BMHYBATLiB NOTPIGHO NPUTATHYTW A0 BiANOBIfaNbHOCTI;

10.9. 3a6e3neveHHs (ge Le noTpibHo) Toro, Wwo edpeKkTrBHI 3aco6V NPaBoOBOro
3aX1CTY Ta BiALIKOAYBaHHA 3a BTPaTy AOCTYNY Ta MPaB Ha MaHO BKIKOYEHI B LWMpPLLI
nporpamu KomMmneHcauji 3a HeoHOPa30Bi MOPYLUEHHA MPaB NOANHN.
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11. JepkaBam-yyacHMLAM, siKi 6e3nocepeHbO OTPUMYIOTb MpPeTeHsil:

11.1. NPONOHYETLCA MPOCUTU NPO TEXHIYHY AOMOMOTY IHLINX AepXKaB-UeHiB
i cniBNpauioBaTh 3 HAMK, @ TAKOX 3 IHLLIMMIK Mi>KHaPOAHUMW OpraHi3auiamu 3 Bif-
NOBIAHVM IOPUZVNYHUM | TEXHIYHM [OCBIAOM;

11.2. peKoMeHZY€ETbCA NPaLoBaTH 3 HAYKOBVMU Ta TPOMAACbKMU Cy6'eKTamu,
a TaKoX HaLlioHanbHYMU NPaBO3axVCHUMW YCTaHOBaMU, HajaBaTu HagiHy iHpop-
MaLito Mpo KiNbKiCTb i Npupoay npeteHsin, opmynioBaTv Npono3uLii Ana npo-
Luefyp BMPIEHHA TaKUX NPETeH3i, KOHTPONIOBATU X BUKOHAHHA, BUABNATU
nepeLKoay Ta 3aX0AM AnsA iX BUpiLeHHA, nowrploBaTh iHpopMmaLlito Ta HapaBaTt
IOPVANYHI KOHCYNbTaLil nocTpaxganum ocobam;

11.3. pekomMeHay€eTbCA CMinKyBaTCA 6e3nocepefHbo 3 NePeMiLeHUMMN 0Co-
6amu Ta BKNtOYaTH iX y npoLec po3pobKu Ta peanizauii npouenyp i BifluKoayBaHHA
3a BTpaTy MaiiHa. [HpopmaLlis npo Taki npoLeaypw, 30Kpema TePMiHN Y iHLLi yMOBM
BVICYBaHHA NpeTeH3ili, Ma€ 6y T JOCTYMHO BCIM MOCTPaxaanum ocobam MoBoOIo,
AKY BOHU pO3yMitoTb. [lyke BaXKnu1Bo, W06 Taki Mpouecn yyacTi O3BONANN Ai3Ha-
BaTWCb Ta BPaxoBYBaTU NOMMAAN BPA3AMBUX FPYM, AK-OT XKiHOK-TOJ1iB JOMOrocno-
[apCTB i rpyn MEHLUUH, y TOW »Ke Yac noBaxkatouy 6e3neky Ta npaBo Ha 0cobucTe
XKUTTA TaKMX NOCTPaXKAaNMX oci6.

12. BepxoBHomy komicapy OOH y cnpaBax 6ixeHuiB i OpraHi3zauii 3 6e3neku
i cniBpo6iTHMUTBa B €EBponi (OBCE) BUCNOBNIOETLCA MOAAKA 3@ BUCBITNEHHA B €B-
poni B MeXax iXHix MOBHOBa)XeHb MallHOBMX NPO6iem, MOB’'A3aHNX i3 NepeMilleH-
HAM, | pPeKOMeHYETbCA NPOAOBKYBATU 11 PO3LIMPIOBATI CBOI 3yCUIINA, CNPAMOBaHI
Ha BMPILLEHHA TaKMX MallHOBMX NPO6/ieM Ha iep>KaBHOMY PiBHi.

PEKOMEHALIA 1877 (2009)
3a6yTi nrogn EBponu: 3aXUCT Npas JIOANHN 0Ci6, NnepeMilyeHuX
Ha TpuBanum Yac

MapnameHTcbka Acambnen Pagu €sponu
24 yepBHa 2009 poky''®

1. MapnameHTCbKa acambnen perynapHo BUCIOBIIOE 3aHEMOKOEHHSA LWOAO
HeBMpiLLIEHOT cUTYaLlii BHYTPIiLLHBO NepemileHnx oci6 (BINO), po3ceneHnx y noHaz
111347 pepas-uneHis Pagn €sponu. BoHa NOCTINHO 3aKNMKae ypaau WyKaTn 4OB-
roTpviBani pileHHs st MoBePHEHHs, MicLeBoi iHTerpauii abo iHTerpauii B iHWNX
MiCLLeBOCTAX PiAHMX KpaTH nepemileHnx ocib i rapaHTyBaTu 3aXUCT iXHiX npaB
BifMOBIQHO [0 NMONOXeHb BifMOBIAHMX NpPaBOBUX akTiB Pagn €Bponu Ta Kepis-
HUX npuHumniea OOH wWwopo BHYTPiWHbOro nepemileHHa (TyT i Hapani — KepiBHi
npuHumnu OOH).

110 © MpoexT Paan €ponu «BHyTpilHE nepemileHHsa B Ykpaiti: po3pobka TpuBanux pienb», 2018. Leii nepeknaz
He € 30008'A3a/IbHUM AANA €BPONECHKUX IHCTUTYLI.
© Council of Europe Project «Internal Displacement in Ukraine: Building Solutions», 2018. This translation does not
bind the European institutions.
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2. Acambnes cxBastoe poboTy KomiteTy MiHICTpiB, BUKOHaHY Nig yac po3pob-
K1 13 pekomeHpauin wopo BIMNO (Pekomenpauia KomiteTy miHicTpis Rec (2006) 6
LLOAO BHYTPILIHBbO NepemileHnx ocib), B ocHoBi AKoi — KepisHi npuHuunm OOH,
i AKa NigKpecoe pUanYHi 3060B'A3aHHA AepKaB-uneHiB. OfHaK BOHA 3 »Kanem
KOHCTATYE, L0 3 Yacy NPUNHATTA pekoMeHaaLii KomiTeTy MiHiCTpiB npoLec nowyky
ZJOBroTpUBanux pilleHb 3HOBY MPU3YNUHUBCA, @ HATOMICTb Y €BpONi 3aranom no-
rnméunacs couianbHa i3onAuis NepemileHOro HaceneHHs.

3. Acambnesn i Hagani rMMboKo cTypboBaHa TVM, LLO B fepKaBax-uneHax Pagu
€Bponu 3a NpubIM3HMMI OLiHKaM Bif 2,5 Ao 2,8 MinibiioHa BIMO foci nepemilyeHi.
Mpr6an3HO 99 % LnX NepemilleHnX 0Cib NOKMHYM CBOT AOMIBKY Le N'ATHaAUATb-
TPUALATL N'ATb POKIB TOMY BHaCNifOK KOHOMIKTIB, WO BUHUKAN 3 YUNCSIEHHUX i
Pi3HOMAHITHUX NPUYNH. BOHa 3 »anem KOHCTaTYE, Lo nunwe 6an3bKo YBepTi BCiX
BMO 3 MUHYNNX JecATUAITE 3HANLWIM AOBroTPYBai pilleHHs, GinbLWicTb i3 HUX
OCeNNANCA He B MiCLAX, 3BifKM MOXOAATb.

4. Acambnes 3acymxye Toll GpaKT, o 6iNbLUiCTb NepemillieHrX 0Cib MPoJoBKY-
I0Tb >KUTW B HYXXAi Ta 60pOTMCA 3a BNACHi NpaBa, 1 3a3HaloTb coljianbHOT i3onauil
uepes 3HeBary [0 CBOIX NPaB IIOANHN 360 HEMOXUBICTD iX BiACTOATU (30Kpema Lie
CTOCYETbCA €KOHOMIYHMX, COLlianbHUX | KynbTypHUX nNpa.). baraTo kateropirn BIMO
0Ccob6NMBO BPA3NKBI, 3aN1€XHi Bif AeprKaBu Ta NoTPebyoTb afpeCcHOi JOMNOMOTH.
Bnn3bko 390 000 BIMO B €EBponi fOCi XKMBYTb Y LLeHTPax TMMYaCOBOIo PO3MilLleHHS,
TYIMYaCOBUX NPUTYIIKax abo HeCcaHKLiOHOBaHUX NOceneHHAX 6e3 rapaHTii Big Heob-
IPYHTOBAHOIO BMUCENIEHHA 11 YacTo 6e3 JOCTYMy JO OCHOBHMX NOCAYT, AK-OT BOAW,
eNeKTPUKN Yn KaHanizauii. 36epexxeHHA HEHaNEXHOrO XNTNa N XKUTIOBO-NobyTo-
BVIX YMOB MiC/IA CTiNIbKOX POKiB MOCWIIOE iX coLianbHy i3onAdito.

5. Acambnes HeoAHOPa30BO CMOHYKana ypaau aepkas-uneHis Pagm €sponu
BMPOBAAWTA BiANOBIAHI HOPMATUBHO-NPaBOBi 6a3u, nepenbayeHi KepisHnmun
npuHuymnamy OOH i PekomeHgauieto KomiteTy miHicTpis Rec (2006) 6. BoHa Bu-
CJIOBJIIOE XaJlb, O JILLE KiJIbKa AeprKaB-UeHiB JOCATIV NPOrpecy B y3rofMeHHi
3aKoHogascTBa Wwopo BIO 3 nonoxeHHaMu KepisHux npnHumnnis OOH i pekomeH-
dauieto Komitety miHicTpiB.

6. Acambriest nepekoHaHa, Lo KoY 10 MOBHOT0 3abe3neveHHs B €Bponi npas
JIIOAVHN 0Cib, NepemilleHnX Ha TPUBaNWI TEPMiH, MoNAra€ B 06'e4HaHNX i BiHOB-
NEHUX 3yCUANAX MiCLIEBMX, HALiOHANbHUX i Mi>KHApPOAHUX CY6'EKTIB 3 TOUKM 30py
MOLUYKY NOMITUYHMX PilleHb 3aTAXHUX KOHONIKTIB, yAOCKOHaNeHHA HOPMaTUBHO-
npaBoBoi 6331, NOCUNEHOI BOJi Ta CMPOMOXHOCTEN YCiX CY6'€KTIB, BigNOBiAanbHNX
3a BNPOBajKeHHA TaKMx 3aKoHofaBuyx 6a3 BiANOBIAHOIo 3aKOHOAABCTBA.

7. PeanbHux piweHb ana BMO gocartn cknagHo, OCKibK/ NeplonpuynHm
nepemilieHHs, AK-OT 3aTAXHi KOHNIKTU 1 eTHIYHMIA po36paT, He BUPILYOTbCA.
Ypaau fAeaknx aepxas-usieHiB AOCi HaeXHUM YAHOM He KOHTPOJIIOTb BCIO
BlaCHY TEPUTOPIIO Yepe3 HeBUPILLEHICTb KOHONIKTIB. [pu3ynrHeHi neperosopu
Woo Mnpy abo HaBiTb BIAXMNEHHA Bifi HAABHMX MEXaHi3MiB MiIATPUMKM Ta po3-
6y[OBU MUPY, BiICYTHICTb OpPraHi3oBaHUX MEXaHi3MiB MPUMUPEHHA 1 NOCTilHa
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He3axuLeHicTb 0bmexytoTb ocTyn BMO fo cBoix npas i nepelkoaXatTb ix
NOBEPHEHH!IO.

8. Acambrnes 3a3Hauae, Wo 3a BiACYTHOCTi NONITUYHOrO BPErytoBaHHA Mo-
TPiGHO 3a0X0uyBaTV TUMYaACOBY Y/ AOBrOTEPMIHOBY iHTerpalito BMO B notouHomMy
Micli npoxnBaHHaA. MicueBa iHTerpauis Haa€e nepemilleHM 0co6am OCHOBHI
(HaBiTb TUMYaCOBO) YMOBU BECTM HOPMaJibHE XUTTA 3aBAAKN PiIBHOMY Ta MOBHOMY
JOCTYNy A0 FiIHVMX YMOB »KUTTA, 3aC06iB JO iCHYBaHHA, OCBITU 1 OCHOBHUX NOCIYT,
OfHaK Lie He MOXHa MOpPIBHATY 3 MOBEPHEHHAM. Acambiiesi CXBasOE HeloAaBHi
3MiHV NONITVKM B LibOMY BigHOLWeHHi B A3epbaiigyKaHi Ta [pysii.

9. MoTpi6bHO nosaxatu npaso BINO 3pobutn JO6POBINbHUI | yCBigOMNEHWI
BM6ip 3-MOMiXX TPbOX BapiaHTiB: NOBEPHEHHA JOAOMY, JIOKasbHa iHTerpawis B micui
nepemilleHHs, NoceneHHn B iHWIN, 6e3neYHin, YacTuHI KpaiHu.

10. Yci BignoBigHi opraHy MatoTb 6€3yMOBHO MOBaXaTu Ta 3abe3nevyBatu
npasa BINO Ha noBepHeHHs 3riAHO 3 MiXXHaPOAHUM ryMaHiTapHMM NPaBOM, a TaKOX
npaBo Ha cBoboAy NepecyBaHHSA, WO BUMINBAOTL 3 MPXKHAPOAHUX Ta perioHanb-
HUX JOKYMEHTIB NMpo npasa noauHu. NoTpibHO BNpoBagnT 3aXoam npasocyaaa
nepexigHoro nepiogy AnA yCyHeHHsA 3aBAaHoI WKOAM (30Kpema Yepes BUMyLLeHe
nepemilleHHs), a BUHHVX Y MiXKHaPOAHYX 3/104MHaX NOTPIOGHO NPUTATHYTY [0 Big-
NMoBiAanbHOCTI.

11. Acambnen BM3Hae NoTpeby B NOCTINHIN MiXHapoaHin nigTpmumui BMO
B MUTAHHAX GpiHAHCOBOT 1 TEXHIYHOT Jonomory, Wob 3anobirTy ix NepeTBOPEHHIO
B «3abyTux nofgen» €sponu. Lle 0cob6nrBo BaXkNMBO B KOHTEKCTi TeMNEPiWHbOT
rno6anbHOT eKOHOMIUHOI KpU3U.

12. Acambnen 3acTepirag, WO HexTyBaHHA iHTepecamu BMO cTaHOBUTb pe-
anbHUN NONITUYHUIA PU3UK MOBTOPHOrO PO3ManeHHA 3aMOPOXKEHNX KOHONIKTIB
y 6yab-akuin yac. MmHynopiyHa BiltHa mixk py3ieto Ta Pocieto cTana 310BicHUM
HaragyBaHHAM NPO Te, WO TprBana MixkHapoaHa 6aiayKicTb O JOBFOTPWBANOro
nepemilleHHA MOXe CNPUATY BiJHOBNEHHIO KOHOAIKTIB, 3HAUHM BTPATaM XKMTTIB
i NepemilLeHHIo e GinbLOoi KiNbKOCTI Ntofel i3 pigHoi 3emni.

13. HeobxigHiCTb CNpaBXHiX MiXKHaPOAHUX MUPOTBOPYUMUX CUA Y MiCUAX, Ae
MicLieB1MM 3aCcO0H6amMy HEMOXKMBO CTPUMATV HAaCUNIbCTBO 11 ynepeaKeHiCTb WOoAo
MmicueBux rpomag, i BMO, Takox mae 3anumiuatnca NpiopuTeTHUM 3aBAAHHAM MiX-
HapOAHOI CriIbHOTN.

14. Ycim 3auikaBneHMMm CrifibHOTaM TaKoX BaXKNIMBO BUpillyBaTy npobnemy
rMOOKO BKOPIHEHMX MOoAeneln ANCKpUMiHaLii NpeAaCcTaBHUKIB €THIYHUX MEHLLVIH,
L0 CEPWO3HO NiAPUBAE CTabiNbHICTb MOBEPHEHHS.

15. 3Baxatouu Ha BuULLecKasaHe, Acambrien pekomeHaye KomiTeTy MiHicTpiB:
15.1. N0 BigHOLWEHHIO 4O AOBroTPUBANNX NONITUYHNX PilLeHb:

15.1.1. wyKaT! HOBMI NONITUYHWI MOWTOBX AN MAPHOrO BPerynoBaHHA
3aTAXKHUX KOHONIKTIB y EBPONI 3 METOI0 rapaHTyBaHHA [OBroOTPMBaNUX PilleHb,
cepep HVX OOPOBINbHE 1 YCBiAOMIEHE NOBEPHEHHA NepemilleHnx ocib y micua
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CBOTO MOXOAKEHHA BiAMOBIAHO A0 MiXKHAaPOAHOIO ryMaHiTapHOro npasa, BUMOT
lenbCiHCbKOro 3aK/OYHOro aKTy Ta 3060B'A3aHb Pagu €Bponu;

15.1.2. cnoHyKaTu BCix gepxaB-uneHis Pagn €8ponu BigcToBaTX NPUHLMNN
Mi>KHapOAHOro Npaga WoAJo AepKaBHOro CyBepeHiTeTy 1 TepuTopianbHOI Linic-
HOCTI AepaB-ufieHiB;

15.1.3. npautoBaT Hag NONITUYHUMU, TEXHIYHUMK 1 GiIHAHCOBMMU NMUTAHHAMM,
NoB’A3aHUMK 3 MMPOTBOPUUMYU MiCiAMU, HEOOXiZHMUMI ANA 3aXMCTY, MgHOro no-
BepHeHHA Ta iHTerpadii BMO;

15.2. WOAO AOTPUMAHHA MIPKHAPOLHUX CTaHAAPTIB 3aXUCTY:

15.2.1. cNOHyKaTn AepaB-YneHiB CyBOpO AOTPUMYBATUCA KepiBHMX NPUH-
uyunis OOH Ta PekomeHgauii KomiteTy miHicTpiB Rec (2006) 6 n BkntovyaTn (ge ue
fopeyHo) KepisHi npuHuunu OOH y HauioHanbHe 3aKOHOAABCTBO, AKLLO LibOro
Le He 3p0bJsieHo;

15.2.2. cTBOPWTY HOBWIA NOCTIHWI KOMITET y pamkax Pagn €sponu 3 noBHOBa-
MEHHAMM PO3MNIAHYTU MUTaHHA NPUTYIKIB i nepemileHHA (Ha 3amiHy CneuianbHoMy
KOMITETY eKCNepTiB 3 OPUANYHNX aCMEKTIB TEPUTOPIaNbHOIO NPUTYIKY, 6iXKeHLiB
Ta 0ci6 6e3 rpomagaHcTa (CAHAR)) i faTy MoMy 3aBAaHHA BUBUUTY MOXNBI NPO-
raMHN B MiXKHapOAHMNX JOKYMEHTax Ta HaLlioHanbHOMY 3aKOHOAABCTBI 3 METOI0
pPO3pO6KUN [O8aTKOBUX 06OB'AZKOBMX MiXXHAaPOAHMX Yrof, WO 3anpornoHOBaHO
PekomeHpauieto KomiteTy miHicTpis Rec (2006) 6, BMBYUEHHA MeXaHi3MiB iMnnemMeH-
Tauii HopMaTMBHO-MPaBOBOI 6a3u, WO 3aCTOCOBYBaTMMETbLCA A0 BIMO, i po3pobku
KOHKPETHUX KpUTepiiB A JOBroTPMBaNMX PillleHb Yy KOXKHIi 3aLikaBneHil KpaiHi;

15.2.3. nigBuLyBaTV NOIHGOPMOBAHICTb | HAABHI MEXaHI3MM 3aX1CTy Bigmno-
BifJHO 4O €BPOMNENCbKOi KOHBeHLi 3 NpaB noguHn (ETS N2 5), octaHHbOT pefakuii
€BponencbKoi coudianbHoi xapTii (ETS N2 163) i il MexaHi3My KONeKTMBHUX CKapr,
€BponericbKoT KoMicii npoTy pacru3my Ta HeTepnumocTi (ECRI), PamkoBoi KOHBEH-
Lii mpo 3axmcT HauioHanbHUX MeHWwrH (ETS N2 157) 3 Toukn 30py ix 3aCTOCyBaHHA
no BIMo;

15.3. wopno 3axucty npa. BINO - 3aknnkaTh feprkaB-yUYacHUKIB 3HANTN pa3om
i3 BM1O poBrotpuBani pilieHHsA, 30Kpema:

15.3.1. ornagatu, npuiMaTi 1 peanisoByBaTu Aep>KaBHi CTpaTerii Ta nnaHu 3a-
XOAiB WIAXOM CTBOPEHHSA UiTKUX MPABOBKX | OpraHisauiiHmx 3acaj 3abe3neyeHHs
edekTmBHOro 3axmcty BIMO 11 ycyHeHHS iXHix HanbinbL ypasnrBmx MicLb, @ TaKoX
nepernagaTy i 3MiHIOBaTV HaABHI 3aKOHW, LWOO YCYHYTU BCi NpaBOBi NepeLuKoan
Ha WnAxy go iHterpadii BMo;

15.3.2. M06ini3yBaTi i NOCUANTU CNPOMOXKHOCTI BINO sk cy6’'ekTiB BnacHOro
3axXuUCTy;

15.3.3. noBaxaTu JOOPOBINbHUI XapaKTep NOBEPHEHHS, iHTerpauii ym no-
CeneHHs;

15.3.4.3a6e3neyvyBaTi 3axucT i 6e3neky BMO, 0co6n1Bo B MicLifiX TOBEPHEHHS,
30Kpema Tam, ie 3aIMWWINCS NPOTUMIXOTHI MiHM Ta He34eTOHOBaHiI boenpunacy;
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15.3.5. 6inblu eHepriiHO NPOLOBXYBATV NPOLEC NPUMMUPEHHSA, 0COBNNBO
Ha TepUTOPiAX NOBEPHEHH:A Yn noceneHHsA BINO, wnAaxom cTBOpEHHA NONITUYHOTO
1 KyNbTYpPHOTO KNiMaTy noBaru, TONepaHTHOCTI 1 HeAUCKPUMiHaLii, a TakoX uepes
po3cniayBaHHA N NPUTATHEHHA JO BiANOBIAaNbHOCTI BUHYBATLiB 3/I04MHIB MPOTU
NOACTBA, BOEHHWX 3/T0UUNHIB i MiXKHaLiOHaNIbHOrO HaCKUNbCTBA;

15.3.6. BigHOBNOBaTM NpaBa Ha MaHO, NPOXMBAHHA/BONOAIHHA Ta/un Ha-
[aBaTu WBNAKY, ePeKTNBHY i CNpaBeasiMBY KOMMNEHCaLio y BrnaaKax, Konu pec-
TUTYLA HEMOXBA, PeMOHTYBaTV abo BifbyaoByBaTV NOBepHeHi ByANHKN abo
CNOpPYAKyBaTW anbTePHATUBHE HaNeXHe KUTNOo;

15.3.7. 3a6e3neuvyBatu Ana BMNO nosHWIA JOCTYN A0 NpaB, LPUANYHUX JOKY-
MEHTIB i 6e30nnaTHOI NPaBoOBOT JONOMOTY;

15.3.8. 3p06uT gocTynHoto Ana BINO pianbHicTb Ana 3apobiTky KOWTiB, Wob
CNpuATY iXHIN colianbHil i EKOHOMIYHIN iHTerpauii, 30Kpema 3abe3neyyBatu
NOBHWI i PIBHOLIIHHMI AOCTYN A0 BaKaHCIi, WO NPOMOHYIOTbCA MPUBATHUMUN UK
AepPKaBHYMYN pob6OTOAABUAMY; PO3BUBATY CUCTEMY COLialbHOMO 3abe3neyeHHs,
y TOMY YUCAi cOLianbHi NPOrpamMu XX1TNoBoro 6yAiBHULTBA; HAaBaTV NpaBa Ha co-
UianbHe 3abe3neyeHHsA Ta NeHcito (ge ue noTpibHo);

15.3.9. rapaHTyBaTU XXMTNOBO-MNOBYTOBI yMOBU Ta AOCTYM 4O OCHOBHUX NOTPe6
3rigHo 3 BigNOBIAHNMN CTaHAAPTaMU;

15.3.10. 3HalTV NpaBWbHI pilleHHA AnA 6inbIOCTI BPa3nnMBMX Fpyn noaei,
AKi [OCI NPOXMBAIOTb Y LIEHTPaX TMMYacoBOro PO3MilLleHHs, HaMeToBMX Tabopax
a6o B iHLIOMY TIMYACOBOMY XWTAi;

15.3.11. y Mmipy MOXn1BOCTi 3ab6e3neunTu BiiBiAyBaHHA LWKOW NePEMiLLeHU-
MW BiTbMU Pa3oM i3 [iTbMu, AKi He 3a3HaBaNM NepeMilLeHHs, a TAKOXK OTPUMaHHA
HUMMU IKICHOT OCBIiTU 6e3 diHaHCOBUX NepeLKos;

15.3.12. 3a6e3neuntn ymoBwu, 3a Akux BMO 3M0XyTb KOPUCTYBaTNCA CBOIM
NPaBOM Ha y4acTb Y flepXaBHMX CrpaBax Ha BCiX PiBHAX, 30Kpema npasom roso-
CyBaTM Un 6anoTyBaTUCA Ha BUOOPAX, A1A YOro MOXYTb 3Haf0OUTNCA AOAATKOBI
3axoau, AK-oT peecTpadis BMO Ak Bn6opuiB abo BiAKPimnHi TanoHw;

15.3.13. cTeXnTN 3a CTabiNbHUM PO3BMTKOM JOBFrOTPUBANMX pilleHb AnA
BMO, a TakoxX 3a IXHiIMM MaTepianbHO-MO6YTOBUMY YMOBaMU, 30KPEMA 3a HasABHiIC-
TIO HANI@XKHMX XUTNIOBUX YMOB;

15.3.14. 3a6e3neynTyi NOBHOLiIHHWIA, BilbHWI | 6e3nepelikogHnii goctyn BMNO
1 0Ci6, LLI0 NOBEPHYNNCA, O FyMaHiTapHOi JOMOMOT; iep»KaBa He Moxe 6/10KyBaTu
TaKu JOCTYN Yy NepeLuKoaXaTv MoMy yepes NOoNITUYHI NPUYNHY;

15.3.15. ginMTnca gocCBiAOM i nepefoBMMN NPAKTUKaMU WOJO AOCATHEHHA
JoBroTpusanux piweHs ana Bro;

15.4. gianbHicTb Pagn €Bponu no BigHoweHHto go BMO B €Bponi mae
06'enHyBaTV NpeacTaBHYKiB BMO 3 yciel EBpony, Wob HagaTh iM MOXIUBICTb MO-
AINUTNCA Pi3HMM JOCBIAOM | HABUMTUCA HA HBOMY;
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15.5. W06 3MIiLHUTY NONITUYHY 1 eKOHOMIUHY CTabiNbHICTb Y BiANOBIAHNX
AepkaBax-uneHax, yCiM Takum fepxasam-yneHam Pagn €8ponu nponoHyeTbCA:

15.5.1. npofoBXXyBaTV NiATPUMKY NpoLecy fOOPOBINbHOIO NOBEPHEHHS,
MicueBoi iHTerpauii BMO i iHTerpauii B iHLWIi YacTVHI KpaiHu i3 3a6e3neyeHHaAM
¢diHaHCOBOT [OMOMOTU, TEXHIYHUX 3HAHb i 4OCBIAY;

15.5.2. pobuTy [O6POBINbHI BHECKM B NeBHI Nporpamu Pagn €eponu, cnps-
MOBaHi Ha 3MiLJHEHHA 3aXMCTy NpaB NOANHN, BEPXOBEHCTBa Npasa 1 AeMoKparTii
B KpaiHax, AKi cepio3HO nocTpa)aanu Bi nepemilleHHs;

15.5.3. NPOAOBXKYBaTV NiATPUMKY OpPraHiB, Lo 3abe3mneyytoTb 3axXuUCT NpaB
JIIOAVHN Ha fiep>KaBHOMY, perioHanbHOMY i Mi>KHAapOAHOMY PIBHAX i MpaLioioTb
y BiANOBIAHNX fieprkaBax-ufieHax, BUKOPUCTOBYIOUM CBOI MOXKTMBOCTI A1A 3a0X0-
YeHHA ypAgiB BUpiLyBaTy Nnpobnemn obmexeHoro goctyny BMO o ixHix npas.

16. Acambnesn pekomeHaye KomiTeTy MiHICTpiB 3aKknnKkaT €BpoOnencbKuia
Coto3:

16.1. NpAINUTX NOCUnNeHy yBary NMTaHHAM, NOB’A3aHUM i3 MOLLIYKOM [JOBro-
TpuBanux piweHb ana cutyauii 3 BMO Ta BMpiweHHAM ixHix npobnem i3 3abe3ne-
YeHHAM NpaB NMIoANHN B paMKax CBOEI EBPONENCbKOI NONITUKM CyCiACcTBa Ta HOBOI
Mporpamn CxigHOro NapTHepPCTBa;

16.2. nocusoBaTh POsib MMPOTBOPUNX MiCili EBpONENCcbKol NoNiTNKM 6e3nekn
Ta 060POHN Y 30HAX MOTEHLINHNX KOHONIKTIB;

16.3. nigTpYMyBaTV NOAITUYHMI IMNYNbC Y BIANOBIAHUX Aep»KaBax, AKi He €
uneHamm €sponericbkoro Coto3y 3 TOUKM 30py NepCneKTrBM EBPOIHTerpaLlii; y pam-
Kax npoueciB AOCTYMy OLiHIOBaTU NOKpaLyeHHA cuTyauii BI1O, 3okpema nporpec
y MUTaHHAX 4OBrOTPUBANMX PillieHb;

16.4. NnpofOBXyBaTK NIATPUMKY NpoLecy AOOPOBINIbHOrO NOBEPHEHHS, Mic-
ueBoi iHTerpauii BMNO i iHTerpauii B iHWIN YacTUHI KpaiHy i3 3abe3neyeHHAM
¢diHaHCcoBOI foMOMOrY Ta JOCBIAY;

16.5. HapaBaTn GpiHaHCOBY AOMOMOrY KOHKPETHMM CNifibHUM Nporpamam
Pagn €Bponu, cnpAMOBaHUM Ha NOCUEHHA 3axX1CTy npas NoanHM BIMO B €eponi,
30KpEeMA HalypasnuBIWKX rpym, a TaKoX MiABULWMUTM 06i3HAHICTb i MOXINBOCTI
MicLeBMX cy6'eKTiB, O NpaLoloTb Haf BMpiWeHHAM nuTaHb BIMO.

17. Acambnes 3aknunkae KoHrpec micLeBux i perioHanbHux Bnag Pagn €sponu
BVIBUUTU MUTaHHA epeKTVBHYX 3ac06iB NigBULLEHHA 06i3HAHOCTI Ta MOXNBOCTEN
MiCLieBMX OPraHiB BlaAyn CTOCOBHO TPyAHOLWiB iHTerpauii B0 y micuax nepemilueH-
HA, IXHIX cneuianbHUX NOTPE6 | KOHKPETHUX YPA3NMBHX CTOPIH.

18. Acambnesn 3aoxouye Komicapa Pagu €Bponu 3 npas noanHW 06’eaHaTN
3yCUNNA HauioHanbHUX iIHCTUTYLIN 3 NpaB NIOAUHN 1 YNOBHOBAXKEHUX i3 NpaB
TIOAVHN 3 PerioHiB, y AKKX 3apa3 € gosrotpreani BMO, wo6 ouiHWTK OCATHYTUI
nporpec y BUKOHaHHI HN3K1 pekoMmeHgaLin Pagn €sponu wopo 3axmcTy npas BMO
1 BU3HAUUTV peLUTy nepeLLKoz Ans 3abesneyeHHs AOBroTPMBAIUNX PilleHb, @ TAKOX
BMAATY MEMOPAHAYM i3 LibOro MUTaHHA.
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19. Acambnes 3aknunkae baHk po3suTtky Pagu €sponu po3nouati cnisnpadiio 3
BiZNOBIAHVMU AepKaBamMU-unieHamMu, Wob diHaHCyBaTU GinbLuy KinbKiCTb MPOEKTIB,
LLIO CTOCYIOTbCA NOBepHeHHA HixeHuis i BMO.

20. Acambnes B/3HA€E NOTPeby y BCEOXOMIOIUOMY CMOCTEPEXEHHI 3a nepe-
6irom BrpilleHHA HaBefeHMX BULLe Npobnem 3aBAAKN MeXaHi3My MOHITOPUHIY
B KOXHIl KpaiHi Ta perioHanbHUMK 11 TeMaTUYHUMK 3BiTaMu, nigrotoBaHumm Ko-
MITETOM i3 NUTaHb Mirpauii, 6i>keHUiB i HaceneHHs.
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HopaTtok 2. O6paHi cnpaBu €BpONencbKOro cygy 3 npas
NOANHY, NOBA3aHI i3 3aXMCTOM NpPaB NOANHN
BHYTPILLIHbO NepeMilleHmx ocib Ta iHWNX ocib,
AKi NOCTpaXkaanu Big KOHPIKTy (BuTArKM)'"

Joisigy npotn TypeuunHn (Loizidou v. Turkey),
No 15318/89 (nonepepHi 3anepeueHHs), 23 6epesHa 1995 poky''?

Lia cnpaBa ctana nepuwoto, AKy Cya po3rnaHyB BHaCNifOK BTOPrHeHHA Typeu-
unHK Ha TepuTopito Kinpy, wo Binbynoca B 1974 poui Ta Nnpun3Beno Ao okynauii
NiBHIYHOI YaCTVHM OCTPOBA Ta NepeMilLeHHA NPUOIN3HO ABOXCOT TUCAY KinpioTis
i3 iXHiX JOMIBOK Ta BTpaTu BNacHOCTi''3,

®akmu. 3aas8Huya naHiJ1oizidy ckapunacs, 30kpemd, Ha me, wo it npaso enac-
Hocmi 6y710 nopyweHo mypeybKUMU 8ilicbKOBUMU CUMIAMU, AIKi OKyNnysasnu i Npooosxy-
84/1U KOHMPOJIIO8AMU higHiYHY YacmuHy Kinpy i ski HCOOHOPA3080 NepewKoOXXanu
T docmyny 0o 6yOuHKy ma iHWo20 MAliHa, Wo 3Haxo0uMbCs 8 0AHOMY pezioHi. BoHa
cmaeepoXxysasna, ujo 0aHi dii 6ys1u mpusarHum NOPYUEHHAM ii 871aCHOCMI, MAKUM, Wo
cynepedums cmammi 1 lMepwozo npomokony 0o KoH8eHUil, a makox mpusaryum
nopyweHHAM it npaga Ha nosazy xumjsa 8ionosioHo 0o cmammi 8 KoHeeryii.

Type4y4yuHa 8u3Hand, ujo naxiJloizidy empamusa KOHMpPOsib HAO CBOEIO 8/1AC-
Hicmio 8 pe3ysiemami okynauii nisHiyuHoi yacmuHu Kinpy mypeyskumu giticeKamu i
cmeopeHHs 8 UboMy pezioHi «Typeywbkoi Pecnybniku isHiuHozo Kinpy». TypedyuHa
30ilcHI0€ ecpekmugHULi 3aeanbHUU KOHMPOosIb HAo lisHiuHUM Kinpom 3a donomozoro
CBOET 8iliCbKOBOI NPUCYMHOCMI 8 UbOMY pe2ioHi, 8 pe3yibmami 4o2o ii 8ionosioasib-
Hicmb 3a KoHeeHUj€eo nowupoemesca Ha nonimuky i dif enadu Typeuybkoi Pecnybniku
MigHiyHo20 Kinpy («TPI1K»). Omxe, 0ii 8nadu «TPIK», niompumysaHi mypeybkumu
gilicbkkamu, nionadarome nio topucoukyito TypeyquHu™.

Bumse 3 piweHHs

3azanbHi NuMAaHHA BUKOHAHHA No3umueHuUXx 30608°A3aHb y cepi npas
JNI100uUHU (NnUMAaHHA rPpuUcoukKyii). «59. Ctatta 1 KoHseHUii nporonowye: “Bucoki
[JoroBipHi CTOpOHY rapaHTyoTb KOXKHOMY, XTO nepebyBae nif iXHbO PUCANK-
uieto, npaea i cBob6oAam, BU3HaueHi B po3gini | [uiei] KoHBeHUii"».

111 TyTi gani no BcoOMy TKCTY — KypCuB aBTOPCbKMIA.

112 Case of Loizidou v. Turkey (Application no. 15318/89) = [Cnpasa «Jloi3igy npotu TypeyunHu»]: Judgment
European Court of Human rights, 23 March 1995 (preliminary objection). HUDOC: database. URL: https://hudoc.
echr.coe.int/eng#  {«fulltext»:  [«Loizidou%20v.%20Turkey»], ~«documentcollectionid2»:  [«GRANDCHAMBER»,
«CHAMBER»], «itemid»: [«001-57920»]}. Mepeknap ykpaiHcbkoto: Odiuiiiva cTopikka Mpoexty Pagu €sponn
«BHYTpilHE nepemilienHa B YkpaiHi: po3pobka Tpuanux pituenb». URL:  https://rm.coe.int/CoERMPublic
CommonSearchServices/DisplayDCTMContent?documentld=09000016806b5965.

113 MapackeBa K. 3axuct BHyTpiluHbO nepemiLLeHyx ocib BianoBiaHO Ao €Bponeiicbkoi KOHBEHLT 3 NPaB NIOANHY Ta iH-
wmx ctanpaptis Pagu €sponu: nocibHuk. Xapkis: Mpago, 2017. C. 32.

114 KcTeppuTopUanbHas HOPUCAMKLMA TOCYHAPCTB-YUYacTHUKOB. MHdopmaLmoHHo-Tematuueckuit nuctok. Hoa6pb,
2014. URL: https://www.echr.coe.int/Documents/FS_Extra-territorial _jurisdiction_RUS.pdf.
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«62. lLlopo uboro Cyf Haragye, wo xouva Ctatta 1 BCTAHOBAIOE pamKu Ana KoH-
BEHLi, NOHATTA “lopnCAMKLIT” BifNOBIAHO A0 LIbOro NOIOXKEHHA HEe 0OMEXYETbCA
HauioHanbHoto Teputopicto Bucokmx florosipHux CTopiH. ..

3 ypaxyBaHHAM npeameTa Ta meT KoHBeHLUii 8idnosidansHicme JJoeogipHor
CmopOoHU MAKoX MoXe 8UHUKAMU, KOJU 8HACTIOOK 8ilicbKo8UX 0ill — AK 3aKOHHUX,
TaK i HE3aKOHHUMX — BOHA 3[ilICHI0E GpaKTUUYHUI KOHTPOMb 3a paloHOM no3a ii
HaLljioHanbHo Teputopietn. 30608’A3aHHA W00 3axucmy B LLbOMY pPalioHi Npas
i cBo60/, BCcTaHOBNEeHMX KOHBeHLiEW, 8UNIUBAE 3 hakmy MAKoz20 KOHMPOJIO,
He3aJleXXHo Bifj TOro, UM 34iCHIOETbCA BiH 6e3nocepeaHbo Yepes 36poiiHi cunu,
4n Yepes nignopAfKoBaHy MicLeBy agMiHicTpaLito.

63.Y 3B’A3Ky 3 UM YpAa-BianoBsigay BU3HaB, WO BTPaTa 3aABHULEID KOHT-
POSIo Haf CBOEID BNACHICTIO BUHMKIIA BHACIAOK OKynaLii NiBHiYHOT YacTuHu Kinpy
TypeubKMM BiiCbKamu i BCTaHOBMIeHHA Tam «TPIK». Kpim Toro, He 3anepeuvyBa-
N0Cb Te, Wo 3aABHMLA Oyna no3baBneHa TypeLbKUMN BiiCbKaMn MOXANBOCTI
oTpUMaTN BOCTYN [0 CBOEI BACHOCTI.

64. 3 ubOro BUMMBAE, WO TaKi Ail MOXyTb Nignagaty nig TypeubKy “lopnc-
AnKui” B ceHci CratTi 1 (cT. 1) KoHBeHuii. Takum unHom, Cyg, Ha eTani po3rnagy
CrpaBu MO CyTi Ma€ BUPILLINTY NMUTAHHA WOAO TOrO, Y MOXe NpeaMeT CKapru
6y TV NOCTaBNEHWI Yy MPOBUHY TypeyyrHi i Cny>KUTu NifcTaBoto ANnA BCTAaHOBAEHHA
BignosiganbHoOCTI eprkaBu».

Joisigy npotn TypeuunHn (Loizidou v. Turkey),
No 15318/89 (mipKyBaHHsA no cyTi), 18 rpyaHa 1996 poky''

3azanbHi NUMAHHA BUKOHAHHA NO3UMUBHUX 30608'A3aHb y chepi npas
JII0OUHU (NUMAHHSA IOPUCOUKYiT). «54.Y BUpilweHHi CyoM NUTaHHA, Ha KOTo NATae
BiANOBIAANbHICTb, BaX/IMBO, WO BNaAa TypeuyrHu BU3HAE, WO BTpaTa 3aABHULIEI0
KOHTPOJIIO Haf} CBOEIO BMIACHICTIO € HAaCNiAKOM OKynaLii MiBHiYHOT YacTuHM Kinpy
TypeuLbKMMM BiicbKamu 11 yTBopeHHA Tam “TPIIK". .. OKpim TOro, He 3anepevyeTbca
i TOM daKT, Wo TypeLbKi Bilicbka HEOAHOPA30BO NepeLLKOXanu 3aAaBHNULi OTpu-
MaTun 4OoCTyn Ao il BNaCHOCTI. ..

OpnHak NpoTArom yCboro CyoBOro po3rnagy Bnaga TypeuuvHu BigmoBnaAna-
cA Bif TOro, Wwo6 HecTn BifNOBifanbHICTb y BUNaAKax, AKi 3a3Havannca y ckapsi,
CTBEpAXKYtouN, WO 1i 36pOIHI CUNK AiloTb BUKIIOYHO B TICHI B3aEMOZIi i Bif iMeHi
HIGUTO He3aneXxHoi Ta aBTOHOMHOT Bnagu “TPIMK"...»

«56. Hemae Heob6XigHOCTI BU3HayaTu, SK Le 3aNponoHyBanun 3asaBHU-
ua i Bnaga Kinpy, un Hacnpasgai TypeuyurHa 34iNCHIOE BCEOCAXKHUIN KOHT-
ponb Hag nonitukoto i giamu snagmn “TPIMK". Tol ¢pakm, wo y nigHiyHilG yacmu-
Hi Kinpy Hecymb OilicHy cnyx06y iT yucieHHi niopo30inu... 3 ycieto o4eguoHic-

115 Case of Loizidou v. Turkey (Application no. 15318/89) = [Cnpasa «Jloi3igy npotu Typeyunnu»]: Judgment European
Court of Human rights, 18 December 1996 (merits). HUDOC: database. URL: https://hudoc.echr.coe.int/engi#
{«fulltext»: [«15318/89»] »documentcollectionid2»: [«<GRANDCHAMBER»,»CHAMBER»],»itemid»: [«001—58007»]}.
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mio sunaugae, wjo apmis TypeyyuHu 30ilicHIOE epekmusHUL i NOBHUU KOHM-
pOJib HAO Yi€0 YaCcMUHO 0cmposd. Takuin KOHTPOSb, SIK CBiAYaTb BiAMOBIAHI
nepeBipKu i 3'ACyBaHHA 06CTaBUH CrpaBuy, TATHe 3a co6olo Ti BiANoBiganbHiCTb
3a nonituky i aii “TPMK"... Ti X, Ha KOro NOLWMNPIOETLCA LA NoniTika abo fii, nigna-
AaloTb, TAKUM YMHOM, Mif “lopUCANKLI” TypeuunHn B KOHTEKCTi cTaTTi 1 KoHBeHLUji.
Ii 3060B’A3aHHA WoOA0 3abe3neyeHHs 3aABHNLI NpaB i cBo6oA, nepeniueHnx
y KoHBeHLji, TaKnM YHOM MOLIMPIOIOTLCA Ha MiBHIUHY YacTUHy Kinpy».

Kinp npotu TypeuunHu (Cyprus v. Turkey),
No. 25781/94 [BIM], 10 TpaBHA 2001 poky''®

@akmu. L{s cnpasa cmocyembca cumyayii, Aka icHyeana Ha nieHod4i Kinpy nicas
nposedeHHA Mam gilicbkosux onepauili Typey4uHoto 8 unHi i cepnHi 1974 poky,
amakox npo0osxxeHHsA nodiny mepumopii Kinpy. Kinp cmeepoxysas npo nopyweHHsA
TypeuduHoto KoHeeHUii 3 0enady Ha aomiHicmpamuegHy npakmuky. Kinp 3asHadas,
wo TypeuquHa Hece 8i0N08idanbHICMb 3a Ui NOpyWeHHs, Wo, AK CmeepoXxyeasnocs,
Masnu Micye, He38aXXar4u Ha npo2osioweHHsA «Typeybkoi Pecnybiku [ligHiYHO20
Kinpy» («TPI1K») 8 nucmonadi 1983 poKy, a makox 8ka3as Ha 0Cy0 MiXHapOOHOIO
cnineHomoto cmeopeHHa «TPIK». TypeyyuHd, 3 iHWo20 60Ky, cmeepdxysand, o
«TPI1K» 6yn1a He3anexHoto 0epxasoio, i o 80HA He Moxe 6ymu npumszHyma 00 8io-
noesioaneHocmi 8ionosioHo 0o KoHeeHyii3a dif abo 6e30isbHicme, npo Aki idembca'’.

Bumse 3 piweHHs

3azaneHi NUMAHHA BUKOHAHHA NO3UuMUuUBHUX 30608’A3aHb y chepi npas
JNI100uHU (NnuMaHHA IpUcouKyii). «<77. 3BUYaliHo, NpaBAa, Wo y cnpasi “Joisigy
npotu TypeuunHun” (Loizidou v. Turkey) Cyn nocmnaeca Ha cKapry okpemoi ocobum
CTOCOBHO BiAMOBW BflaAv HaAaTh 3aaBHWLiI 4OCTYN A0 il ManHa. Pa3om 3 Tum cnig,
3a3HaumTw, wo nosuuia Cyay € NpMHLMNOBOIO WOAO BiANOBIAANbHOCTI TypeyunHn
BiAnoBigHO o KoHBeHLUiT 3a nonituky i aii Bnagun “TPIK". 3 ypaxyBaHHAM edeKTnB-
HOTO i BCROCAXKHOTO KOHTPOJ0 HaA MiBHIYHO YacTnHoto Kinpy i BignoBiganbHicTb
He Moxe 0bmeXKyBaTuCA AiAaMu il BNacHUX BiicbKOBKX abo odiliiHmx ocib y nis-
HiYHIN yacTuHi Kinpy, a noBnHHa 6yTu noLwmpeHa i Ha Ail MicueBoi agmiHicTpauii,
AKa BCe e iCHYE 3aBAAKM TypeLbKMM BiiCbKOBMM Ta iHWMM BuAam NigTPUMKN.
3 UbOro BUMJIMBAE, WO, 3rigHO 3i CT. 1 KOHBEHLii, TOTPIGHO BBaXKaTK, O <IOPUCANK-
Lig» TypeuyunHu NoWmpoeTbCA Ha 3abe3neyeHHsA BCboro Habopy OCHOBHYX Npas,
BM3HauyeHux y KoHBeHLii Ta gofaTtkoBux MNpoTokonax, AKi BoHa paTudikysana, i
LLIO MOPYLUEHHSA LKMX MPaB TArHYTb 3a COO0I0 BiANOBiAaNbHICTL BNagn TypeyunHu.

116 Case of Gyprus v. Turkey (Application no. 25781/94) = [Cnpasa «Kinp npomu Typeyyuru»]: Judgment European Court
of Human rights (Grand Chamber), Strasbourg, 10 May 2001 (merits). HUDOC: database. URL: https://hudoc.echr.coe.
int/eng# {«fulltext»: [«Cyprus%20v.%20Turkey»],»documentcollectionid2»: [«GRANDCHAMBER»,»CHAMBER»] »itemi
d»: [«001-59454»]}. Nepeknaz ykpaicbKoto: OdiuiitHa cTopikka MpoexTy Pagy EBpony «BHyTpiluHE nepemilieHHs
B YkpaiHi: po3po6ka TpuBanux pituenb». URL: https://rm.coe.int/16806b5964.

117 36poiiHi KoHONIKTI. IHpopMaLLiliHuil GioneTeHb. CekpeTapiaT €Bponelicbkoro cyzy 3 npas MioAuHN. bepeseHb, 2016.
18 . URL: http://unba.org.ua/assets/uploads/legislations/human-rights/2016-06-27.espl.zbroini.konflikty.pdf.
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78.Y 3B'A3Ky 3 BuLe3a3HayeHM Cyf NOBUHEH B3ATY A0 YBary Ty 0co6numBicTb
KoHBeHL|jii, AiKa € iIHCTpYMeHTOM eBponeicbKoro nybniyHoro nopaaky (ordre public),
Heo6XigHOro ANA 3aXMCTy OKpeMMX Nitofei i BUKOHaHHs micil Cyay, Wo nonsrae
B TOMY, fIK Lie 3a3HauyeHo Y cT. 19 KoHBeHUji, o6 “3abe3neynt foTprMaHHs Bu-
cokumun [lorosipHumun CtopoHamm ixHix 30608"A3aHb” (pileHHA y cnpasi “J1oisigy
npotu TypeuunHn” (Loizidou v. Turkey), (nonepegHi 3anepeyeHHs), Wo 3ragaHe
BuLLE, C. 31, NYHKT 93). 3 ypaxyBaHHAM TOrO, LLO AeprkaBa-3aaBHNLA, AK | paHilue,
He Ma€ MOXITMBOCTI BUKOHYBATU Y NiBHIYHIM YacTuHi Kinpy obymosneHi KoHBeH-
Lii€to 3060B'A3aHHA, Oyab-AKe iHLIe pilleHHA NPr3Beno 6 O CTBOPEHHA MPUKPOro
BaKyyMy B CUCTeMi 3aXMCTy NpaB IOANHN Ha TepUTOPIi, NPO AKY nae MoBa, agxe
NI0au, AKi TaM MPOXKMBAIOTb, N030aBNATLCA NepeBar, iKi HaAaTb OCHOBHI rapaHTil
KoHBeHLUji, i cBoro npaea BumMaratu Big 6yab-akoi Bucokoi [lorosipHoi CTopoHu
NOACHEHb OO NOPYLUEHHA CBOIX NpaB nig yac cnyxaHb y Cygi».

«80. Cyq AifwoB BUCHOBKY MO Te, WO BiAMNOBIAHO A0 MOro HKYeHaBeAeHNX
apryMeHTiB LWOAO NUTaHHA MPO NPUBATHUX 3aLikaBNeHNX CTOPIH (AWB. H/XKYe MyHKT
81), npobnemu, Npo AKi iae MoBa B Ljin cKapsi, NignagatoTb nig“lopucamnkui” Typeu-
UMHK 3rigHO 3i cT. 1 KOHBEHLUT i TaKUM Y/HOM TAFHYTb 3a COOOIO BiAMOBIAANbHICTb
Bnaav TypeuumHy, Ak Ue nepeabavaetbca KoHBeHLUi€o.

CmocoeHo eumMoau ckopucmamucs écima HympiWHiMuU HaAA8HUMU 3dco-
6amu npaeoegoeo 3axucmy

«93. Cyn Haragfye, Wwo y cBOEMy KOHCynbTaTUBHOMY BUCHOBKY Loao Hamibil
MixxHapogHuii cya 3asasums (1971 1C) Reports, c. 56, nyHKT 125):“3aranom, HeB13HaH-
HA NiBAeHHO-adprKaHCbKOT agMmiHicTpauii uiei TepuTopii He NOBUHHO NPU3BECTA
[0 no3baBneHHA Hapopay Hamibii nepeBar Big MixkHapoaHoT cniBnpadi. 30Kkpema,
B TOW yac Ak odilinHi gii, wo 3pilicHiooTbea ypagom lMNisaeHHoi Abpukn Big imeHi
abo wopgo Hamibii nicna 3akiHYeHHsA BiJOMOro MaHAaTa, € HE3aKOHHUMMW i HeUYMH-
HUMU, LA HECMPOMOXHICTb He MOXKe ByTW MowMpeHa Ha TaKi Ail, AK, Hanpuknag,
peecTpauia HapoaXKeHHA, CMepTi Ta Wby; irHopyBaHHA HacniaKiB Takux A
MOXYTb MPU3BECTN A0 NOTipLIEeHHA CTaHOBMKLLA K1TeniB Uil Teputopii”

94. Cyn 3a3Hauae, Lo Lo Te3y Byno BKNoUYeHo 10 BUCHOBKY nicna posrnagy pis-
HUX apryMeHTIB Nif Yac cyxaHb, AKi nepeayBasnv yxBaneHHI0 Liboro JoKymeHTa. Tak,
npeacTaBHuK HigepnaHais 3aaBuB yneHam MixkHapoAgHOro cyay, WO HEBU3HAHHA
He3akKoHHoro pexumy MisgeHHoT Abprky B Hamibii“He BUKNoYaEe B3ATTA [0 yBaru
baKTy 34iICHEHHA NOBHOBAXEHb TO MipOI0, B AKIli HEOOXiAHO ANA 3AINCHEHHSA
NpaBoCyAAs B 3aKOHHYX iHTepecax Toro iHaMBigyyma, (AKni) peanbHo nepebyBae
y Bnapi arafaHux nosHosaxeHb” (Pleadings, Tom I, c. 130). MpeacTtaBHrK Cnonyye-
Hux LUTaTiB cKkasas, Wo “Le cTano 6, HanpuKIag, NOPYLIEHHAM NpaBs JIOAEN, AKOU
iHO3eMHa flep»KaBa BiIMOBMMAcA BM3HATM NpaBo xuTenis Hamibii ogpyxyBatuca
i BUXOAWTY 3aMiX BiANOBIAHO [0 iCHYOUMX 3aKOHIB... abo BBaxana 6 ixHix giten
He3aKOHHOHapoXeHMU. ofeH KOHTPaKT Ha NpoAa ToBapiB TakoX He cnif
OrosioLyBaTh HeAiNnCHYM JiLLE Yepes Te, Lo Oro (KOHTPaKT) yKiaganu Bignosia-
HO [10 3BMYaiiHMX 3aKOHIB MPO TOpPriBito, AKi 3acTocoBye MiBaeHHa AdpuKa Wwopao
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Hami6ii” (Pleadings, Tom I, c. 503). Lli 3as1B1 B cuny noriyHoi He06XigHOCTi NOTPibHO
BMIKOPUCTATVW AN TOro, o6 ypaxoByBaTyV Mif Yac yXBaNEHHs CY[OBYX PilleHb, Ki
CTOCYI0TbCA MOBCAKAEHHMX BiAHOCUH. HaBefeHi BuLLe LmTaTh CBigyaTh, Wwo MixHa-
pOoAHWI Cyf, pillyye BifMOBUBCA Bifj TaKOro NiAxoAy, 3riAHO 3 AKMM MA€E BigXunaTmnca
BCe, L0 NOB'A3aHe 3 He3aKOHHUMW, icHytoummu de facto pexxumamm, He3Baxxatoun
Ha Te, wo leHepanbHuin CekpeTap OOH NponoHyBaB BUMHUTY TaKNM YMHOM.

95. Cyp 3a3Hauvae, LWo LA pillyya BiAMOBa 3HOBY NPOsyHana i B CUnbHiwwin dop-
Mi B AyMKaXx, AKi BUCNIOBWAN OKPeMO OAWH Bif ogHoro, cyadi Adinnap, ge Kactpo i
Owima (Dillard, de Castro, Onyeama). Cynaa Linnap (1971 ICJ Reports, c. 166-167)
3a3HauuB, Wwo Gopmyna, AKa nonArae B TOMy, W06 MakcManbHO AOTPUMYBATUCA
nprHUMNy ex injuria jus hoh oritur, He € abconioTHOW, i JoAaB, WO “AKLLO 6yno 6
iHaKLLe, TO 3arafbHill 3auikaBneHoCTi y 6e3neli yros YuuHUnmcs 6 cepiiosHi nepe-
LIKOAM, a CnpaBa, NoB'A3aHa 3i 3BeileHHAM 10 MiHIMYyMy HernoTPiOHMX TPYAHOLWLIB i
Hernopo3yMiHb, WBMALLe nocTpaxkaana 6, Hix surpana”. Cyaaa ae Kactpo (tam camo,
. 218-219) po3mexysaB fii Bnagy Hami6ii de facto, wo crocytotbea ginn abo one-
pauin, AKi 3a4inaloTb “geprkaBHY BNaCHICTb, KOHLECIT TowWwo", i “gin Ta npaBa npu-
BaTHMX OCi0", siKi “cnip po3rnagaTy AK NPAaBOMIPHI (3aKOHHICTb BHECEHHA JaHUX
Y UMBINIbHI PEECTPY Ta B 3eMESIbHUI PEECTP, 3aKOHHICTb LW6IB, 3aKOHHICTb pilleHb
umBinbHMX cypis i T.4.)" Cynaa OHimMa 3aABUB, WO X04a y TPeTiX KpaiH He 6yno
3060B’A3aHHA He BM3HABATU 3aKOHHICTb MNiBAeHHO-adpPMKAHCbKOT MPUCYTHOCTI
B Hamib6ii, et 060B'A30K 30BCiM He NOLINPIOBABCA Ha “BiAMOBY BM3HaBaTK 3a-
KOHHicTb gii MiBaeHHOT AdpuKy Bif imeHi abo wopo Hamibii 3 ypaxyBaHHAM TOro
baKTy, Wo aaMiHiCTpaTnBHMIA KOHTpOosb lMiBaeHHOT AdppurKm Hag Hamibieto (xoua i
He3aKOHHUN), AK i paHilwe, € ynpaeniHHAM de facto i€t Teputopieio”

96. Cnig 3a3HaunTK, WO KoHCynbTaTMBHUIA BUCHOBOK Mi>kHapoaHoro cyay,
AKWI CNif po3rnAfaaTy B CYKYMHOCTI 3 BUCTYNaMU i MOACHEHHAMN [eAKNX YNeHiB
Cyfly, YiTKO NMOKa3ye, Lo B CUTYaLliAx, NoAibHMX A0 TUX, O HABOAATLCA B Ll cnpa-
Bi, 3060B'A3aHHA iIrHOpPyBaTW, He 6paTu Jo yBaru Aii icHytounx de facto opranis Ta
iHCTUTYTIB Aaneke Bif abcontoTHoro. [1ns niofen, Aki NpoXMBatoTb Ha Uil TepuTopil,
KUTTA TPUBAE. | Le XUTTA NOTPIOHO 3po6UTK GiNbl CTEPMHUM i 3aXULLEHNM Bif,
Bnagu de facto, BKntouatoum i ixHi cyaw; i came B iHTepecax XuTenis L€l Teputopil
Ail 3ragaHoi Bnagu, AKi CTOCYTbCA CKa3aHOro, He MOXYTb NPOCTO irHOPyBaTUCA
TpeTiMU KpaiHaMm abo MiXKHapOAHUMM OpraHi3auisimn, 0co6IMBO Cyaamu, 30Kpema
i ym. lymaTt iHaKLwe o3Havano 6 30BCiM No36aByTY NOAEN, AKI NPOXKIMBAIOTL HA il
TepuTopii, BCiX IXHiX NpaB Lopa3y, Ko BOHN 06roBOPIOIOTHCA B MiXXHapPOAHOMY
KOHTEKCTi, Lie TaKoX 03Havano 6 no36aBuTy iX HaBiTb MiHIMaNbHOIO PiBHSA Npas,
AKi TM Hanexarb.

97. Cyp 3a3Havag, Wo AymKa, BucnosneHa MixxHapoAHUM CyJOM B KOHTEKCTI,
AKMI ONUCaHO B NonepeaHboMy MyHKTI, 30BCiM He € BigoKkpemeHot. BoHa nig-
TBEPAKEHA | aBTOPUTETHUMY aBTOpPaMU NpaLb Ha Temy yTBOopeHb de facto B Mix-
HapOAHOMY MpPaBi, i peanbHO iCHYYOI NPAKTUKOID, 30KpemMa NoCTaHOoBaMu CyAiB
Pi3HVX AeprKaB LOAO CTaTyCy pilleHb, yXBaneHMX Bragot yTeopeHs de facto. Lle
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BiNOBIfa€ AQiCHOCTI Ta NiATBEPAXKEHO NPUKNagamuy BigHOCH NPUBaTHUX OPUANY-
HUX OpraHi3aLii i gin opraxis Bnagu de facto, Aki cTocyoTbcs Taknx BigHOCUH. [eski
[ep>KaBHi opraHu nayTb Aani, BOHM GaKTUYHO BU3HANM HABITb fii, L0 CTOCYOTbCA
cuTyauin y chepi fepkaBHOro Npasa, Hanpuknag, HaaasLun CyBEPEHHUN iMyHITET
icHytoumm de facto yTBOpeHHAM, opraHam Ta iHCTUTYTaM abo BifMOBAAIOUNCH
OCKap»KyBaTu HAabyTTA BACHOCTi OpraHaMu TaKUX YyTBOPEHb.

98. ina Cyay TpyAHOLLi 3p06MTN BUCHOBOK MOJIAraloTh Y TOMY, LLIO BiH HE MOXe
NpOCTO irHOpyBaTU CYA0Bi OpraHu, CTBOPEHi TakuM yTBOpeHHAM, AK “TPTIK”, y Tomy,
L0 CTOCYETbCA BifHOCKH, MPO AKi NAeTbCA Yy Uil cnpagi. B iHTepecax xuTtenis
“TPIK", BKNtoyatoun rpeKis-KinpioTis, MaTi MOXIUBICTb 3HANTUN 3aXM1CT 3 OOKY Ta-
KMX OpraHiB; i AKwo Bnaga “TPIK"” He Hagana noro, Lie i MOXKHa BBaXKaTu TaknM, LLO
cynepeuntb KoHBeHUil. BignosigHo, xuTenam uiel Teputopii Moxxe 3Hagobutnca
BMYepnaTu 3raflaHi 3acobm NpaBoOBOro 3axucTy, AKLO He Byae AOBEEHO iXHI0
BiICYTHICTb abo ixHI0 HeebeKTUBHICTb, Lo Oye NpeaMeTOM OKPEMOro po3rnagy
B KOKHOMY KOHKPETHOMY BUMAAKY.

99. Cyp, AK i Komicia, po3noyHe po3rnaf KOXKHOro NOpyLEHHsA, Ha AKOMY
HanonArae Aepasa-3asBHULA, MATaHHAM MPO Te, UM MO 3aLikaBneHi ocobu
ckopucTaTcsa epeKTUBHUMM 3acobamm NPaBOBOrO 3aXKCTY, Wob 3abe3neunTtu
piweHHA neBHoro nuTaHHA. Cyq BisbMe [0 yBaru, 30Kpema, MMTaHHA Npo Te, un
icHyl0Tb NnLe B Teopii abo edeKTUBHO AitoTb Ha NPaKTULi 3acobu NpaBoOBOro 3a-
XUCTY i UM € AKiCb 0cO6NMBI 06CTaBUHM, AKi 3BINIbHAOTL OCI6, LLIO MaloTb CTOCYHOK
[0 Ui€i ckapru, Bif 3000B'A3aHHA BUYepnaT 3acobu NpaBOBOro 3axMCTy, WO €
B IXHbOMY pO3nopaAgXeHHi, AK ctBepaxye B Cyai AeprkaBa-3aaBHuUA. Cya Haragye,
LLIO CTOCOBHO OCTaHHbOrO MOJIOKEHHA MPAaBUIO0 BUYEPMNAHHA He 3aCTOCOBYIOTbCA
TOAI, KONW iCHYE aAMiHICTpaTMBHa NpPaKTNKa, a caMe HeoHOPa30Bi, HeCyMicCHiI
3 KoHBeHUji€to il i TepnmmicTb Ao HKX 3 60Ky odiuiltHOT gepxaBHoi Bnaaw, i Le
HAOYHO NPOLEMOHCTPOBAHO i MA€ TaKUI XxapaKTep, AKUIN pobuTb Lo npoLenypy
MapHoto abo HeepeKkTMBHOMW (AMB., mutatis mutandis, MocTaHoBy y cnpaBi “Ak-
AiBap Ta iHwi npotu TypeuunHun” (Akdivar and others v. Turkey) Big 16 BepecHs
1996 poky, Reports, 1996-1V, c. 1210, nyHKTN 66-67).

101. Cygn, ogHak, XoTiB 61 Le AoAaTH, Lo HAaronoc AepaBun-3aaBHNL Ha He3a-
KoHHOCTI cyaiB “TPIK", AK BUZA€eTbCA, CynepeunTb 3pobneHoMy TiEl X iepKaBoto-
3aABHULEI0 TBEPAXKEHHIO, WO TypeyunHa BiANOBiAanbHa 3a NMOBIPHI MOPYLUEHHSA
Ha niBHiYHOMY Kinpi, — 3asBK, AKa 6yna NpuinHATa Cyaom (AvB. BULLe NyHKT 75-81).
AIK BUABNAETbCA, HAaCMPaBAi BaXKKO BU3HABaTK, WO fepKaBy pobnATb Bignosi-
JanbHoto 3a Ail, Wo BigbysaloTbcA Ha TepUTOPIl, AKY BOHa HE3aKOHHO OKyrnyBana
1 ynpaBnde Heto, i BIAMOBUTY Uil AeprKaBi B MOXINBOCTI cnpobyBaTn YHUKHYTU
TaKoi BifNoOBIAaNbHOCTI LLAAXOM BMMNPaBIeHHA MPaBonopyLUeHb, AKi NPUAKCYI0TbCA
Ui geprkasi B cygax. HapaTtn Taky MOXNMBICTb AiepKaBi-BignoBifavy B mexax L€l
CKapru 30BCiM He 03HaYaE HEMPAMO Y3aKOHUTU PEXKNM, AKWI CTOITb MO3a 3aKOHOM
3rifHO 3 MiXKHapOAHMM NPaBoM. AHaNorivyHe NPOTUPIYYA BUHUKAE Mi>K iIMOBIPHOIO
He3aKOHHICTIO iIHCTUTYTIB, yTBOpeHux “TPIK’, i goka3amu gepxaBun-3aaBHUL, AKI
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6yne po3rnAHyTO Ha Mi3HiloMy eTani (AUB. HVXKYe, HanpuKnag, NyHKT 318-321),
npo Te, Wo Bigbynoca nopyLlueHHs cT. 13 KoHBeHLji: He MOXHa CTBepAXKYBaTH, 3
ofHOro 6OKY, WO LA CTaTTA NOpYLIeHa, TOMY L0 jepKaBa He Hajana 3aci6 npaso-
BOFO 3aXMCTY, OHOUYACHO CTBEPLKYIOUM, 3 iHLLIOrO BOKY, LLIO TaKKMi1 3acib MpaBoBOro
3aXUCTY B pasi MOro HafjlaHHA BMABMNBCA O TaKM, AKWUIA He MA€ 3aKOHHOT cunn i €
HeniNncHUM.

MNMpaeo Ha xumma. «132. Cyp Haragye, Lo HeMAE [10Ka3iB TOro, Lo 6yab-Koro
i3 6e3BiCTM 3HUKNMX OCi6 ByNo He3aKoHHO B6UTO. Pa3zom 3 T!M, Ha fymky Cygy, i ue
CTOCYETbCA L€l cnpaBsy, BULLe3raiaHe npoueaypHe 3000B'A3aHHA TakoXK nepes-
6auae JoKa3 CripHOro TBEPAXXEHHSA NPO Te, o 0c00a, AKY BOCTAaHHE 6aunnu, Konu
BOHa nepebyBana nig BapTOl NMOBHOBAXHWX NPeACTaBHUKIB [lepKaBu, 3HUKA
noTim 3a 06CTaBVH, AKi MOXXYTb BBaXKaTUCA 3arpo3/VBUMU LA XKUTTS.

133. bepyuu ye 0o ysaeu, Cy0 3a3Ha4ade, Wo HaA8Hi Bidomocmi niokpinsoms
maeepoXKeHHs 0epxasu-3aseHUYi nNpo me, ujo 6azamo sitodel, AKi 3apas 88aXaromocs
6e3sicmu 3HUKIUMU, ympUMy8aucs nio 8apmoro mypeybKuMu Yu mypeybKo-Kinpi-
omcbKuMU cunamu. Ix B3ATTA Nig BapTy Mano Micue B To yac, Konm NpoBoAnAmnCA
BiiCbKOBI onepalLlii, Lo CynpoBOAXKYBaNMCA apeliTamn i LUIMPOKoMacLLuTabHUMM
B6mBCcTBamMK. Komicia gana Takili cuTyauii npaBuibHy XapakTepucTuKy, BM3Ha-
YMBLLN 1T AIK TaKy, O € 3arpo30to AnA XUTTA. BuliesasHayeHa 3anaBa P. [leHKTalua,
nepegaHa 3acobamu MacoBoi iHdopmaluii, a noTim i BUCTYN npodecopa Kioutok,
AKLLO OCTAaTOYHO i He MiATBEpPAXKyBanu BiANoOBiAaNbHICTb fAepXkaBuM-BignoBigava
3a CMepTb 6e3BiCTU 3HUKNKX OCIO, MPVHAMMHI YiTKO BKa3yHOTb Ha CTaH NOCTINHOrO
pu3KKy, CTpaxy i peanbHOT Hebe3neKu, B AKOMY B TOW Yac NocCTiiHO nepebysanu
nogu, wo 6ynu nig sapToto.

134. He Mo»KHa 3anepeyyBaTi TOrO, L0 B TaKili 06cTaHOBLi ntoam 3Hukanu. Cyg
He MOXKe He Bifj3HaunTy, WO Bnaja AeprkaBU-BianoBigaya Hikonm He npoBoamna
po3cnigyBaHb 3a CKapramu poauyiB 6€3BiCTV 3HUKNUX OCi6 LWOAO TOro, WO OCTaHHI
3HMKanu nicna yTpyMmaHHA nif BapToto 3a 06CTaBMH, Konw 6yna peanbHa NpUYmHa
nobotoBaTncA 3a ixHe Gnarononyyus. Y 38’A3Ky 3 LM NOTPIOHO BiA3HAUNTK, WO
He 6yno »opHoi odiuinHol peakuii Ha 3aaBy P. [leHKTalla, AKa BUKIMKana 3aHemno-
KO€HHA. He 6yno 3pobneHo »ofHnx cnpob BCTaHOBUTY iMeHa 0Ci6, AKi, AK NOBifgoM-
nanocs, 6ynu 3BiNbHEHI 3 TypeLbKMX B'A3HULb | nepefaHi B pyKn NpeAcTaBHUKIB Ha-
nNiBBINCbKOBKX OpraHi3aLii TypKiB-KinpioTis, abo BCTAaHOBWTY MiCLiA, KyAu 3BO3WN
Tina 3ragaHux oci6. K BuAaeTbcA, He Byno 3pobneHo }oaHMX odiLiiHUX KPOKiB
nicnA noABM BepCili Npo Te, WO rpeKu-KinpioTn 6ynu nepenpasneHi o TypeyunHu.

135. Cyn norogXyeTbca 3 AeprkaBoto-3aABHMLEI0 B TOMY, WO npoueaypHi
3060B'A3aHHA feprKaBU-BigNOBifaYa WOAO0 NOPYLLIEHOT NPO6IEeMU HE MOXYTb
nonAraTu nuiLe y BHECKY B pO3CnifyBaHHA, AKi npoBoaaTbca Komitetom OOH
3 NUTaHb 3HNKNUX 6e3BicTun ocib. MogibHo o Komicii, Cyn 3a3Hauvag, Wwo xoya
BVMIKOPWCTOBYBaHi Ha3BaHUM KomiteTom dopmm pob6oTu, 6e3cymMmHiBHO, KOPUCHI
A7 OCATHEHHS T'YMaHITapHYUX LiNel, Ha Lo BOHU, BNacHe, | CKepoBaHi, Li popmu
cami no cobi HegocCTaTHI, Wo6 BiANOBIAaTV BMMOram NpoBeAeHHs epeKTUBHOIO
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po3cnigyBaHHs, AK Lie BUNIMBAE 3i CT. 2 KOHBeHLiT, 0cCO6NM1BO 3 ypaxyBaHHAM Manol
KiTbKOCTi NpoBeeHNX LM OpraHoM Cliguunx Ain (anB. BULLE NYHKT 27).

136. 3 ornApy Ha BucnosneHi MipkysaHHaA Cyz pobuTb BUCHOBOK NPO Te, L0 Mo-
CTiiHe NOpPYLUEHHSA CT. 2 MONATraE B TOMy, LLO BNajia AepKaBU-BignoBsifaya He 3aaTHa
nposecTy epeKTUBHE PO3C/iAyBaHHA 3 METOI BCTAaHOBUTU MiCL@3HAXOKEHHS i
[OJTI0 FpeKiB-KinpioTiB, AKi 6€3BiCTN 3HNKIIV 3@ 3arPO3NMBIX ANA KUTTA 06CTaBUHY.

3a6opoHa kamyeaHs. «157. Cyn 3a3Havae, WO Bnaja AepkaBu-Bianosigava
He cnpoMoriaca NPoBeCTN pPo3chifyBaHHA 00CTaBUH 3HUKHEHHA 3rajaHux 6es-
BiCTM 3HMKNKX OCi6. 3a BigcyTHOCTI 6yab-AKoT iHpopMaLlil Npo iXHio Jonto poandi
nofen, AKi 3HUKNKW Nig vac nogin nunHA i cepnHa 1974 p., 6ynu nprpeyeHi o Toro,
o6 KMTW y NOCTINHOMY CTaHi rocTpoi cTypOOBaHOCTI, AKa, AK CTBEPAXKYIOTb,
He 3HMKNa 3 NIVHOM Yacy. 3a o6cTaBuHamu L€l cnpasu Cyd He BBaXKaE, WO TOW
baKT, Wo poamui Mmornu, BnacHe, i He 6yTI CBifKaMU yTpMMaHHA nif BapTolo abo
nepebyBaHHA B YB'A3HEHHI UfeHiB iXHix cimel abo He 3BepPHYNNCA 3i CKaproto 3
LibOro NprBOAY A0 OpraHiB BNagu AepKaBu-Bignosigaya, no36asnse ix ctatycy
XepTBu BignosigHo ao ctatTi 3. Cya Haragye, Wo BiCbKOBI onepauii npussenn
[0 3HaYHWX NIOACBKUX BTPAT, LUMPOKOMACLUTabHMX apeLTiB Ta yTpMMaHHA nig
BapTOIO i MPU3BENU [0 PO3/yYeHHs CiMell. 3arafnibHa rHiTioua Toai o6CcTaHOBKa
Le XrBe Y Nam’ATi pofunyiB oci6, WoJo A0S AKMX BNaja TaK i He Aana »KOAHUX
NoACHeHb. BoHw, AK i paHille, nepexnBaloTb aroHito HesHaHHA Toro, 6ynu BOUTI
uneHu ixHix cimew nig yac KOHPNIKTY un Bce e nepebyBatoTb y NONIOHI abo no-
Mepnv B Hbomy. Toln daKT, Lo 3HAYHIN KiflbKOCTi FpeKiB-KinpioTiB 4OBENOCS WyKaTn
NPUTYNKY Ha NiBAHI KpaiHW, AKUI TPUBAE pa3oMm i3 noginom Kinpy, NoB1HeH pos-
rnagaTuCA SiK BKpaw cepiio3Ha nepeLukona ansa oTpumMaHHA iHpopmauil. HagaHHA
Takoi iHdopMaLii — 060B'A30K BNagm AepkaBu-Bignosigava. Lieit 060B’A30K 3 HUX
He 3HimaBcA. lWopao Cyay, To BiH BBaXae, WO MOBYaHHA BNaan AepxaBnu-signo-
Bifjaua, BpaxoByoun peanbHy cTypbOBaHicTb poamnyis 6e3BicTv 3HUKNUX OCi6,
MA€ [OCUTb XOPCTOKMI XapakTep, WO Moxe KBanidikyBaTNCA SK HeMo4CbKe
NMOBOAKEHHSA 3a CTaTTelo 3.

158. 3 ypaxyBaHHAM BuLeBuKnageHoro Cyg pobutb BUCHOBOK MpoO Te, L0
NPOTArom aHasnizoBaHoro nepiogy 6yno Tpusane nopyweHHa ctatTi 3 KoHBeHLii
CTOCOBHO poanyiB 6e3BiCTV 3HMKIMX FPEKiB-KiMpioTiB».

lNMpaeo Ha ce0600y ma ocob6ucmy HedomopkaHHicmb. «147. Cyp Bigpasy
HarosioLYE, L0 HEBU3HAHE YTPMMAHHA Mif BapTolo OyAb-AKOI 0COOM € MOBHUM
MopYLUEHHAM rapaHTiii ii cBo6oamM Ta 0COOMCTOT HeLOTOPKAHHOCTI, SK Lie BUM/NBAE
3i CT. 5, | € HAUTAXKYMM NOpPYLIEHHAM L€l cTaTTi. [icna BM3HaHHA Toro ¢akTy, Wwo
6ynb-AKa ocoba nepebyBac nif il KOHTPONEM, BNafa, sika BU3Hana ue, bepe Ha cebe
BiAMOBiAANbHICTb 3a HaJaHHA iIHPOPMALIT LWOAO MiCLe3HAXOAXKEHHSA L€l ocobu.
Came ToMy CTaTTA 5 NOBMHHA PO3rNAJaTUCA AK Taka, WO BUMAarae Big Ui€i Bnagu
BXUTTA ePEKTUBHUX 3aX0LiB A1 rapaHTOBAHOIO 3amnobiraHHA PU3NKY 3HUKHEHHSA
nofel i NpoBefieHHA LWBUAKOMO Ta epeKTNBHOIo Po3CifyBaHHA WoAo 3asaBM abo
06BMHYBaYeHHs, WO BMMarae fokasis Toro, o 6yab-sKy ocoby 6yno B3ATo nig
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BapTy i 3 TUX Mip 1i 6inblue He 6aunnm (AuB. pileHHA y cnpaBi “KypT npotu Typeu-
ynHKn” Bif 25 TpaBHA 1998 p.).

148. Cyn nocnnaeTbCA Ha He3anepeyHi fJokasn Toro, Wo rpeku-Kinpiotn bynu
nig BapTOIO CMaMu TypKiB abo TypKiB-KinpioTiB. He icHY€ »koHMX CBigYeHb Woao
06niKy 3aTpMmaHux oci6 abo faHUX NPO Yac 3aTprMMaHHA abo micLe yTpUMaHHS.
3 rymaHiTapHOI TOUKM 30py TaKuiA CTaH Cnpas He MoxKe 6y T NPOIrHOPOBaHO 3 Mo-
CunaHHAM Ha 601oBi Aii Toro Yacy abo 3aranbHy NIyTaHUHY Ta Hanpyry. AKLWo
OVIBUTWCA Ha peudi 3 TOUKM 30py CT. 5 KoHBeHLUil, BifCyTHICTb Takoi iHpopmaLii
He MO>Ke 3MEHLUNTN 3aHEeMNOKOEHHA abo 3aCNoKOITU poanYiB 6€3BiCTV 3HUKINX
0ci6. Monpw BiACYTHICTb MOXAMBOCTI Ha3BaTW iMEHa TUX, KOTO B3ANN Nij BapTy,
[ep»KaBi-BifnoBigayvy cnif BXWTN 3aX0AiB, WO6 NPOACHWTI CNPaBy NPO 3HNKHEHHSA
3raflaHux oci6. Ik 3a3Hayanoca paHiwle, He 6yno XoaHoI 0diLiNHOT peakLii woao
HOBUX CBiUEHb TOTO, WO 6E3BICTU 3HMKI FPEKU-KINPIOTU YTPUMYIOTHCA TypKamu
(ouB. BMLLEe NYHKT 134).

149. Cyp po3rnaHyB Le 3BUHYBaY€HHA 3 TOUKKN 30py npoueaypHUX BUMOT
CT. 5 KoHBeHLii Ta 3060B'A3aHb, NOKNaAeHMX Ha AepKaBy-Bignosifaya AK ofgHiel
i3 [JorosipHux CtopiH KoHBeHLUil. K i Komicia, He cTaBnAYumM nig CYyMHIB LiHHICTb
rymaHitapHoi po6oTu, npoeeaeHoi Komitetom OOH 3 nutaHb 3HMKMX 6e3BicTr
oci6, Cyq we pas 3asaBAs€ NPo Te, WO Bif LMX 3060B'A3aHb HE MOXKHA YXUINTUCA
3a JOMOMOroI0 NOCUIIAHHA Ha XapaKTep i 3MiCT NpoBefeHoro 3ragaHnm Komitetom
po3cnigyBaHHA (AMB. BULLE NYHKT 135).

150. Cyn pobuTb BUCHOBOK, LLIO NPOTArOM 3rafaHoro nepioay Bigbysanocb
NoCTiHe NopyLUeHHA CT. 5 KoHBeHLii Yepe3 HeBXUTTA BNafoI0 AepKaBoio-Biano-
BiflaueM 3axofiB i3 NpoBefeHHA epeKTVBHOro pPo3ciifyBaHHA 3 METOIO BCTaHO-
BUTW MiCLIE3HaXOLXKEHHSA | oMo 6e3BiCTV 3HVKX FPeKiB-KiNpioTiB, LWOA0 AKNX
3pobeHo 3asBy, AKa NOTPebye fOKa3iB, NPO Te, L0 Ha MOMEHT 3HUKHEHHSA BOHU
nepebyBanu B yB'A3HEHHi abo yTpuMyBanucs nig BapToio.

151. 3 iHworo 6oky, Cyg, Ak i Komicia, BBaxae, Lo Bce X He 6yno BCTaHOBJIEHO,
Lo y 3rajaHuii nepiof XTo-Hebynb 3 6e3BiCTU 3HUKANX rPeKiB-KinpioTiB cnpaBai
yTPVMyBaBCA Nif BapToo abo B yB'A3HEHHI BNafOI0 TyPKiB-KiNpioTiB».

lNMpaeo Ha HeOomopkaHHicMb npueamHo20 xummmas. «172. Cyp 3a3Havae,
wo odiuinHa nonituka snagn “TPIMK"Ha BigmMoBy y npaBi nepemilleHunx ocib Ha no-
BEPHEHHA Y CBOI OYyANHKM NiAKPINIIETLCA AYy»Ke MKOPCTKUMM OOMEXEHHAMM, LLO
NPaKTUKYTbCA Li€I0 BNaA0K CTOCOBHO BifiBiAyBaHHA NiBHIYHNX PaNOHiB rpekamu-
KinpioTamu, siki NpoXKMBaloTb Ha NiBAHI. BignosiaHo, nepemileHi ocobu He TinbKu
He MOXYTb 3BePHYTICA A0 L€l BNan 3 NUTaHHAM MPO Te, o6 3HOBY 3aliHATY CBOE
YKWUTNO, AIKe BOHW paHille 3anuwnnu, ane im ¢isanyHo He fatoTb Noro BiasigaTu.

173. Cyn TakoX 3a3Hauvae, Wo cuTyauia y niBHiYHiN yacTuHi Kinpy, npoTn Aakoi
BMCTYNaE AepaBa-3aaBHNLA, CKNanaca 3 YaciB noain 1974 p. Ak BUABNAETbCA, UA
cuTyauin Hikony He Byna BigobpaxeHa Ha “3akoHOLaBYOMY PiBHI” i HACaKY€ETbCA
y NOpAAKY NPOoBeAeHHA NOJITUYHOI JiHiT Ha MPOCYBaHHA ABO30HANIbHOT CXeMMu,
MOK/MNKaHOI, AK CTBEPAKYIOTb, 3BECTU O MiHIMYMY PU3MK KOHPRIKTY, AKAIN MOXe
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BUHUKHYTW B pa3i 3millyBaHHA rpeLbKoi i TypeLbKo-KinpioTCbKoi rpomag, AKi
NPOXMBaloTb y NiBHIYHIN yacTuHi Kinpy. Lia ABO30HanbHa cxema HacaaXyeTbcA
B MeXKax 3rajaHunx MiXkrpoMafCbKnX NeperoBopis 3a CNOHcOpCTBa [eHepanbHOro
CekpeTtapsa OOH (guB. BuLe NyHKT 16).

174.Y 3B'A3Ky i3 unm Cya XOTiB 61 BUCIOBUTM TaKi MipKyBaHHsA: No-nepLue,
NoBHa BifMOBa nepemileHnm ocobam y npasi Ha HeJOTOPKAHHICTb IXHbOTO
XKUTNa He Ma€ 3aKOHHMX MiACTaB 3a 3MICTOM NYHKTY 2 cTaTTi 8 KoHBeHLUii (gmB.
BULLe NYHKT 173); no-apyre, 3rafaHi MiXrpomMagcbki neperosopu He MOXyTb 6y TH
BUKOPUCTaHI A1A y3aKOHEHHA nopyLleHHA KOHBeHLT; MO-TPeTE, Lie NopyLleHHA
NpPaKTMKYyBanoca AK YacTMHa NoniTnkm 3 1974 p. i NOBUHHO po3rnagaTuca sk
TaKe, WO [OCi TPUBAE.

175.Y cBitni unx mipkysaHb Cyp pobuTb BUCHOBOK MPO Te, Lo NOCTiHe no-
pyLleHHA cTaTTi 8 KoHBeHLl, Lo BUPaXkaeTbCA Y BiAMOBI JO3BONUTY NOBEPHYTUCA
KoMy-HebyAb 3 nepeMilleHnX rpeKiB-KinpioTiB y cBOT 6yANHKM Y NiBHIYHIN YacTUHI
Kinpy.

176. LLlogo e ogHOro 3B1HYBayYeHHSA 3 60Ky fep>KaBu-3asBHMLY, LLIO CTOCYETb-
CA MaHinynAuin 3 gemorpadiuyHmM i KynbTypHVM CepefoBULLEM NMPOXMBAHHA Nepe-
MiLeHmx oci6, To Cyga, AK i Komicis, BBaXag, Lo HemMae HeobXifHOCTI po3rnagaTh Lo
CKapry B Mexax y»e BCTaHOBJIEHOrO MOCTIHOro NOpPYLUeHHs cTaTTi 8 KoHBeHLji.

177. 0o Toro x Cyn BBaXKa€ JOPEUHVM PO3INIAHY TN 3p06EHI AepKaBOtO-3a-
ABHULEI0 MPUNYLLEHHA LWOAO PO3AiNeHHA Cimel (O1B. BULLe NYHKT 166) B KOHTEKCTI
il TBepAXeHb LWOoJ0 YMOB NPOXNBAHHA rpekKiB-KinpioTis Kapnacy».

«300. Y 38’A3Ky 3 yum Cya He MOXe He CXBanunTn BUCHOBOK Komicii y nyHKTi
489 cBOEI fonoBifi NPo Te, Wo 0OMeXeHHs, AKi CMPUYMHAITb HE3PYUYHOCTI y No-
BCAKAEHHOMY XWTTi FpeKiB-KinpioTiB B aHKNaBi, CTBOPIOOTL BiUYTTA, HibW “BOHN
3MYLUEHI XXWUTN Y BOPOXOMY CepeflOBULLi, B AKOMY HaBpPAL Y/ MOXINBO BECTH
HOpMaJibHe NpuBaTHe Ta CimenHe XnTTA". Komicia 3a3Haunna B NigTpYMKy LibOro
BMCHOBKY, LLIO HETraTUBHI 0OCTAaBVHU, AKUX 3a3HaJI0 MiCLIEBE HAaCENEHHS, BKIloYanu:
BiICYTHICTb HOPManbHUX 3aco6iB 3B'A3KY (AVB. MYHKT 45 BULLe); paKTUUHY HeLlo-
CTYMHICTb rPeKo-KiNpCcbKOi Npecyu (AMB. NYHKT 45 BuLLe); HeJOCTaTHIO KiNbKiCTb
CBALLEHVKIB (AMB. NYHKT 47 BULLE); BaXKKNIA BUBIP, 3 AKUM 3iTKHYNMCA 6aTbKN i
LIKONAPiI CTOCOBHO CepefjHbOoi OCBITU (AUB. MYHKTW 43—44 BuLle); OOMEXKEHHs i
dopmanbHocTi Wono ceoboamn nepecysaHHaA, B Tomy uncni Cyn xoTis 6u gopatu
3BEPHEHHA 3a MeJMYHOI AOMOMOrOI0 Ta yyacTb y 3yCcTpivax ABOX rpomag abo
MiX rpoMajiamui; HEMOXKNMBICTb 36epexxeHHA NpaB BNacHOCTI B pasi Bif'i3gy abo
cmepTi (AMB. NyHKT 40 BuLe).

301. Cyg, sk i Komicis, BBaXag, WO Ui 0OMeXKeHHSA € hakTopamu, fKi MOCKOI0Tb
NopYLUEHHs, AKi BiH BUABMB CTOCOBHO MNpasa rpekKiB-KinpioTiB B aHKNaBi Ha nosary
[0 NPMBATHOTO i CIMEINHOTO XUTTA (AUB. NYHKT 296 BuLle). bepyun go yBaru uen Bu-
cHoBOK, Cyfl BBaXag, LLIO HEMA€E HeOOXiAHOCTI PO3rNAfaTh OKPEMO 3aABY AepKaBu-
3aABHML BiANOBIAHO A0 CTaTTi 8 LLOAO 3aceneHHsA NiBHIYHOT YacTUHY Kinpy Typkamu
(amB. NyHKT 285 BuLLe)».
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Mpaeo Ha c60600y OymKu, cosicmi ma penieii. «245. Cyn NOrofXyetbca
3 ¢pakTamuy, BcTaHoBneHMN Komici€tlo, AKi He 0CKapXKyBanuca gepxaBoio-3a-
ABHMLelo. [lepKaBa-3aaBHMLA He HanonArana Ha Tomy, Wwo snaga “TPMK” Ak Taka
BTpYyYanaca y npaBo rpeKko-KinpioTCbKOro HacesleHHA CroBifyBaTn CBOIO Penirito
iHAMBIAYaNnbHO, a TaKOX CNiNbHO 3 iHWKMK. CnpaBAi, AOKa3M Takoro BTpyYaHHA
BigcyTHi. OgHak o6MexeHHA Ha cBO6GOAY nepecyBaHHA L€l rpyny HaceNeHHs
NPOTArOM PO3rAAHYTOro Nepiody 3HaYHO MipOI0 3aBaanu LIM JII0AAM CNOBIAY-
BaTW CBOI penirifiHi NnepeKoHaHHsA, 30KpeMa nepeLlKogXanu BiaBigyBaHHIO MicLb
TPaAWLUINHOrO NOKNOHIHHA 3@ MeXaMU IXHiX NoceneHb Ta IXHbOI yyacTi B iHLLIMX
acneKTax penirinHoro XuTTa.

246. Cyn pobuTb BUCHOBOK MPO MOpPYLUEHHS CT. 9 KOHBeHUIT WwWoao rpekis-ki-
NpioTiB, AKi NPOXMBAIOTb Y MIBHIYHIN YacTuHI Kinpy».

lNMpaeo Ha ce0600y supakeHHA noa2nAdie. «252. Cyn Harafye, Wo BiH No-
roameca 3i saragaHumu BuLie Gaktamm B TOMy BUFNARIL, AK BOHW 6ynv BCTaHOBIEHI
Kowmicieto (auB. BMLe NyHKT 212). Buxoaauum 3 Takoro posymiHHa, Cya nigTeepaye
BMCHOBOK KoMmicii npo Te, Lo Ma€ MicLe nopyLueHHA cT. 10 yepes Ty NpakTuky, AKy
BnpoBaanTb Bnaga “TPMK" i aka nonarae y nepernagi 3micTy WKiNbHMX NigPYyYHU-
KiB nepep ix po3nosctofgxeHHAM. Cya 3a3Havac WoAO LbOoro, Lo Xo4a npoueaypa
KOHTPONIbHOrO Nepernaay, Aka HUHI i€, cnpAMOBaHa Ha BUABJIEHHA MaTepianis, AKi
MOXYTb CTAaHOBWTM 3arpo3y MiXKOOLMHHUM BiZHOCMHAM, | peanisyeTbCA B KOHTEKCTI
3axofiB 3i CTBOPeHHsA aTMochepun foBipU, pekoMmeHZoBaHMX cunamm OOH Ha Kinpi
(AvB. BULLEe NYHKT 44), peanbHWI CTaH CNpaB TakuUiA, Lo NPOTATOM aHasli30BaHOro
nepioay Benuka KinbKicTb LWKIbHMX NigPYYHUKIB, XOU 61 AKUM HewwKianmsmm 6yB
TXHi 3micT, nigaaBanncsa B OQHOCTOPOHHbOMY MOPALKY LieH3ypi Ta 6ynu 3a6opo-
HeHi Bnafoto. Takox clif 3a3HaumnTy, WO B pe3ynbTaTi nposeAeHnx y Komicii pos-
rnAgiB AeprkaBa-BignoBigay He 3MOrna HagaTy XXOAHOTO BUMpPABAAHHA Ui dopmi
LUIMPOKOMACLITABHOI LIEH3YPW, IKQ, | Ha LibOMY Tpeba HarofoCuTI, BUXOAWTb JaneKo
3a MeXi 3axofiB 3i CTBOpPEHHs aTMochepy 1OBipU | NePETBOPIOETLCA Y MOPYLUEHHS
npasa Ha cBo6oAy OTPVMMaHHA i NownpeHHa iHpopmaLii. Hemae o3Hak Toro, wWwo
Mornu 6yTv BUKOPUCTaHi 3acoby NPaBOBOro 3aXMCTy ANA OCKap»KeHHA pilleHb
Bnaaun “TPIMK" wopo uboro.

253. Ak 3a3Hauae Cya, fepkaBa-3aaBHULA BBaXKaE, LWo Komicia npunyctnnaca
NMOMMJIKM Mifi Yac OLiHIOBAHHSA 3i6paHUX BiJOMOCTEN WOAO iHLWMX KaTeropit KHUr
rpeLbKolo MOBOIO, Tak camo AK i raseT. Cy/ yBaXHO PO3MNAHYB [aHi, Ha AKi cnvpa-
€TbCA AepxaBa-3aasHuUA. Cya, OfHaK, He BBaXaE, WO BiOMOCTI MPO OKpeMi Bu-
naaku KoHoickauii Ha KM Jleppa Manac, wo HagaHi Komicii Ta Ha AKX 0co6511BO
Haronowye feprkaBa-3afaBHULA y CBOIN NaM”ATHIN 3anNnCLi, a TaKOXX OTPUMaHiI nig
Yyac BigKpUTKX CIyXaHb, iCTOTHO MiAKPINIo0Th ii 3aABM 3 MOCUNAHHAM Ha CTaHZAPT
[0Kas3iB “3a YMOB BiiCyTHOCTi OOI'pPYHTOBaHUX CYMHIBIB".

254. Tomy Cya BBaxae, Lo nopyLueHo CT. 10 KoHBeHLUiT LoAo rpekiB-KinpioTis,
AKi NPOXKMBaOTb Ha TepuTOpii NiBHIYHOrO Kinpy. MNpu LboMmy NopyLleHHA nonAarae
B TOMY, LLIO NMPY3HAYeHi iN1A BUKOPUCTaHHA B IXHIX MOYaTKOBUX LLKOMaX MigpyYHUKN
NPOTArom aHani3oBaHoro nepiogy 6yno nigfaHo HaaMipHIl LEeH3ypi».
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lNMpaso Ha mupHe 80/100iHHA NnpueamHoto enacHicmio. «186. Cy 3BepTaeTbcA
[0 CBOIX BUCHOBKIB y lNocTaHoBi y cnpasi “Jloisigy npotu TypeuunHu” (MipKyBaHHA
Mo CyTi cnpasu), 3TiAHO 3 AKNMM 3aABHMLA Y Till CNpaBi, AK BBaXasloCA, He BTpaTu-
Jla CBOro MpaBa Ha BNACHICTb y pe3ynbTaTi 3acTocyBaHHA “cTaTTi 159 KoHcTuTyuil
“TPMNK", TO6TO NONOXEHHSA, sIKe BiH BBaXKaB HefiicCHUM BianoBiaHo Ao KoHBeHLUiT
(c. 2231, § 44). To BUCHOBOK 3a/IMLLMBCA HE3MIHHMM, HE3BaXKalouy Ha 3aCTOCYBaH-
HA"“3akoHy No 52/1995". Cyq TakoX BBaXae, LLIO XO4a Ha OCTaHHi 3ragaHnii “3akoH”
He Byno nocmnaHHA nig vac cnyxaHb y Cyni y cnpasi “Jloisigy npotn TypeuunHun’,
BiH He MOXe 6YTV HaflineHn GiNbLUO 3aKOHHOIO CUOHD, HiXK 1Oro nonepeAHNLA
“cTaTTA 159" AKa Nnepeabayae BUKOHAHHA LibOro 3aKOHY.

187. Cyn nepekOHaHUIN y TOMY, WO i MOro aprymeHTauis, i 1oro BUCHOBKM
y MNoctaHosi y cnpasi“J1oi3igy npotu TypeuunHn” (MipKyBaHHA MO CyTi) OHAaKOBOIO
MipOI MOXYTb 3aCTOCOBYBATUCA Y CUTYaLil 3 MepemilLeH MM rpeKamu-Kinpiotamu,
AKi, AK i naHi Loizidou, He MOXKyTb OTpVMaTV JOCTYM A0 CBOET BAIACHOCTI Y MiBHIYHIN
yacTuHi Kinpy yepes ynposagkeHi Bnagoto “TPTK” obMexxeHHA Ha TXHil GisnyHuin
AOCTYn Ao ui€i BnacHocTi. MocTiHa i noBHa BigMOBa B AOCTYMi 4O CBOET BNACHOCTI
€ 0YEBMHVM MOPYLLUEHHAM NpaBa nepemileHnxX rpekis-KinpioTis Ha MMpHe BO-
NoAiHHA ManHOM BiANOBIAHO A0 NepLoro peyeHHs ctaTtTi 1 MpoTtokony No 1. Cya
TaKOX 3a3Hayva€, TOPKAOUMCh MUTaHHA NPO MOXNBY eKCNPOonpiaLlito, Lo XOAHOT
KOMMeHcaLii He 6yno BUMMIaYeHo NepemilleH!nM 0cobam y 3B'A3KY i3 MOPYLIEHHAM,
Bifl AKOrO BOHW NOCTpaxanu i NPOAOBKYI0Tb CTpaxaaTh, AKLLO rOBOPUTU NPO iXHi
MaWnHOBI NpaBga.

188. Cypn 3a3Hauag, WwWo nig vac cnyxaHb y Cyai eprkaBa-Bignosigay Hamaranaca
BMMPABAATU Lie BTPYYaHHA NOCUIAaHHAMM Ha MiXKIrPOMaZCbKi eperoBopu i Heooxig-
HiCTIO HaJJlaHHA HOBOTO XKNTNA NepeceneHUaM — TypKam-KinpioTtam. MNogibHi 3assw,
ofHakK, 3Byyanu 3 60Ky AeprkaBur-Bigrnosigaya i nig yac cnyxaHb y cnpasi “Jloisigy
npotu TypeyuunHn’, ane 6ynu Bigxuneriy MNoctaHoBi no cyTi cnpasu (c. 2237-2238,
§ 64). Cyn He BO6auae niacTaB y Wil cnpasi Ana nepernagy NPUMHATUX HAM piLlieHb.

189. YpaxoBytoun BuLLe3asHaueHe, Cy pobuTb BUCHOBOK MPO Te, O MOCTiHe
nopyuweHHs ctatTi 1 MpoTtokony No 1, Npo Wo CBiAYUTb TON GaKT, WO BNacHMKam
MaliHa 3-MoMiXK rpeKiB-KinpioTiB y MiBHIYHIN YacTuHI Kinpy, AK i paHille BigMOBNAOTb
y OCTYnNi O BNACHOCTI, MOCTINHOMY KOHTPOJi, BAKOPWCTaHHI Ta NPOCTO KOPUCTY-
BaHHI BACHICTIO, TaK CaMO fAK i B KOMMeHcaLlii 3a MOPYyLUEHHA iXHIX MallHOBMX NPaB».

Mpaeo Ha ocsimy. «280. Cyq AililLlOB BUCHOBKY, L0 6YN0 CKOEHE NOPYLUEHHSA
ctatTi 2 [MpoTtokony No 1 CTOCOBHO rpekKiB-KinpioTis, AKi NPOXMBaoTb Y NiBHIYHIN
yacTuHi Kinpy, ockinbku »ofHi BiaANoBigHI 3aKnaan cepefHboi WKoNu He Bynn
BOCTYMHI ANA HUX>.

Cyn nocTaHoBWMB, WO He 6yno nopyleHHA KoHBeHLii CTOCOBHO HM3KM CKapr,
30KpeMa CKapr, fiKi CTOCyloTbCA: CTaTTi 4 (3a6opoHa pabcTsa i nprMycoBoi Npadli),
cTatTi 11 (cBO6OAA 3i6paHb Ta 06'€AHAHHS), CTaTTi 14 (3abopoHa ANCKpUMIHaLLT),
cTaTTi 17 (3a60pOoHa 3M10BXMNBaHHSA NpaBamu) Ta CTaTTi 18 (MeXi 3acTocyBaHHA 06-
MeXeHb MpaB) B NOEAHAHHI 3 yCimMa BUMLLe3a3HaYeHMM nosioxkeHHAMN. Lo ctocy-
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€TbCA HU3KU iHLWIMX cKapr, CyA NOCTaHOBMB, WO He 6yNo HeOOXiAHOCTI PO3INAHYTH
NopyLUeHi B HAX MUTaHHA.

PiwenHa Benukoi MNanatn Big 12 TpaBHAa 2014 poKy WoAo cnpasefnnsoi
caTucdakuii. Y ubomy piweHHi Cya NOCTaHOBMB, WO MNNH Yacy 3 MOMEHTY yXBa-
neHHA Cygom ocHOBHOTO pileHHs Big 10 TpaBHA 2001 pOKy He nepeLllKkoaKae
nomy posrnagaTtv sBumoru Ypagy Kinpy wopno cnpasegnmsoi catucdakuii. Cya
LiMloB BUCHOBKY, Lo TypeyunHa nosuHHa 6yna sunnatuti Kinpy 30 000 000 eBpo
3a MOpasnbHy LWKOAY, 3aMOAIAHY pofnyamM 3HUKIMX 6e3 BecTn ocib, a Takox
60 000 000 eBpO KOMMeHcaLii MOpanbHOI LWKOAW, 3aN04iAHOI rpeKkam-Kinpio-
Tam — xuTtenam nisoctposa Kapnac. Lli cymun, Ha aymky Cyay, NOBUHHI 6yTn po3-
nofineHi KinpCbKUM ypaaom cepefi KOHKPETHUX XepTB Nif Harnagom Komitety
MiHicTpiB Pagn €sponun''e,

BapHaBa Ta iHWwi npotn TypeuunHn
(Varnava and others v. Turkey),
No. 16064/90 [BI], 18 BepecHs 2009 p.'"°

@akmu. 3aa8HUKU 6ys1U poOuYamu 0es8’amu KinpcbKux 2poOMAaosH, 3HUKIUX 6e3-
sicmu nid 4ac mypeubKux 8ilicbkogux onepauiti 8 nigHiuHit yacmuni Kinpy 8 nunHi
i cepnHi 1974 poky. BoHu cmeep0xy8sasiu, 30Kpemd, Wo ixHi poouyi 3HUKU nicis
3aMpUMaHHA mypeybKuMu 36poliHUMU cunamu, i Wo mypeybKka 81ada He iHgop-
My8asid npo HUX 3 mux nip.

CyO0 ditiwios 8UCHOBKY NpO Mpugaroye nopyweHHa cmammi 2 (npdeo Ha Xumms)
KoHseHUil'y 38’A3Ky 3 He30amHicmio 871adu nposecmu eghekmueHe po3c/1ioy8aHHs
0osi 0es’amu ocib, AKi 3HUKAU 6e38icmu 3a Hebe3neyHUx 0718 Xumms 06CMAsuH,
mpugaioye nopyuleHHa cmammi 3 (3a60pOHA XOPCMOK020 NOBOOXKEHHHA) W000
30A8HUKI8, mMpusatroye nopyweHHa cmammi 5 (npaso Ha ceo600y ma ocobucmy
HedoMOopKAaHHICMb) 3 027190y Ha He30aMHicmeo 8/71a0U NposecMU ehekmusHe po3-
cnidysaHHsa 00/1i 080X 3HUK/TUX 6e38icmu 4os108iKis, i 8i0CymHicme mpugar4o2o
nopyweHHA cmammi 5 ujo0o iHWuUx ceMu 3HUK/UX 6e3sicmu 4o108iKig'%.

MNMpoyedypHi 30608 ’a3aHHA 3a cmammeio 2 KoHeenuyii. «181. Cyp 3a3Havae,
Lo npouecyanbHe 3060B'A3aHHA 60 BU3HAHO TaKMM, LLO BUHMKAE TOAi, KON
3HMKNI 0COBW, AIKIi BOCTAHHE 3HAXOAUNUCH NiJ BapTOIO areHTiB Aep’KaBy, 3rofoMm
3HVKIIM B He6e3neuHOMY AJ1A KUTTA cepeoBuLLi. ..

118 36poiiHi KoHnikTw. IHdopmauiitimit GioneTeb. CekpeTapiat €Bponeiicbkoro cyay 3 npas ntoAnHN. bepe3enb, 2016.
18 ¢. URL: http://unba.org.ua/assets/uploads/legislations/human-rights/2016-06-27.espl.zbroini.konflikty.pdf.

119 Case of Varnava and others v. Turkey (Applications nos. 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 16070/90,
16071/90, 16072/90 and 16073/90) = [CnpaBa «BapHasa ma iHwi npomu Typeyyuru»]: Judgment European Court of
Human rights (Grand Chamber), Strashourg, 18 September 2009 (merits and just satisfaction). HUDOC: database. URL:
https://hudoc.echr.coe.int/eng# {«fulltext»: [«varnava], «documentcollectionid2»: [«GRANDCHAMBER», «CHAM-
BER»], «itemid»: [«001-94162»]}

120 36poiiHi KoHONIKTI. IHpoPMaLLiliHui bioneTeHb. CekpeTapiaT €Bponelicbkoro cyzy 3 npas MioAnHW. bepesenb, 2016.
18 ¢. URL: http://unba.org.ua/assets/uploads/legislations/human-rights/2016-06-27.espl.zbroini.konflikty.pdf.
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182.Y BignoBiAb Ha aprymeHT ypaay Bignosigaya npo tarap AokasyBaHHA Cyq
NoroAnTbCA 3 TUM, WO CTaHAAPTOM AOKa3yBaHHA, AKNI 3arasiom 3aCTOCOBYETbCA
B iHAMBIAyanbHVX 3aABaXx, € CTaHAAPT “No3a PO3yMHNM CYMHIBOM', XO4a BiH TaKOX
3aCTOCOBYETHCA Y MixaeprkaBHYX cripaBax. Ob0B'A30K JOKa3yBaHHA Moxe 6y TV npo-
CTiLIMM ANA NPaKTUYHOIO 3aCTOCYBaHHA B Mi>KAePaBHOMY KOHTEKCTi, KON MOXYTb
BpaxoByBaTucA GaKkTy 6GaraTbOX BUMaAKIB Ta YNCIIEHH nogii...

183. Taki fOKa3n MOXYTb BUMAMBATK 3 CNiBICHYBaHHA [OCTaTHbO CUMbHUX,
UiTKIMX Ta y3rofXKeHVX BUCHOBKIB ab0 NofibHMX He3anepeuHnx npunyLieHb GaKTy.
TakUM YMHOM, KOS Nofil, WO BUHMKAIOTb, MOBHICTIO @00 3HAUHOIO MipOI0 3HAX0-
[ATbCA B KOMMETEHLiT OpraHiB Bnagm, AK y BUNagKy 3 ocobamu, wo nepebysaiotb
nig iXx KOHTpoNeMm Mif BapTolo, BUHMKAIOTb CUNbHI GaKTUYHI MPUNYyLLEHHA WoA0
TPaBM, CMepTel Un 3HUKHEHHSA Mif Yac Takoro 3aTpuMMaHHA. TArap AoKa3yBaHHA
MOXe NOTIM PO3rNAfaTUCA AK Tak1I, LO BUMArae Bif OpraHis BNagn nepekoHIm-
BOTO MOACHEHHA. ..»

«191. Cyn He CyMHIBa€eTbCA B TOMY, WO Yyepe3 H6araTo poKiB nicna nogiu ic-
HYIOTb 3HaUHi TPYAHOLLi NpY CKNaAaHHi CBiAYeHb O4eBUALLIB Y/ NPY BUABMIEHHI Ta
BCTAHOBJIEHHI 06CTaBMH CpaBu NPOTK Byab-AKUX NepeabayyBaHX 3710UMHLIB.
OpHak npaktuka Cyay wopo chepu 3aCcTocyBaHHA NpoLecyanbHOro o6oB'a3Ky €
ofHO3HauHo. OCHOBHO METOI TaKOro po3cilifyBaHHA € 3abe3neueHHs edek-
TUBHOTO 3[iMNCHEHHA BHYTPILLHIX 3aKOHIB, AKi 3aX1LLAI0Tb NPaBO Ha UTTA, | B TUX
BUMAAKaXx, WO CTOCYIOTbCA AePKaBHYX areHTiB Um opraHis, 3abe3neunTu iXHIO Bif-
NOBiAaNbHICTb 32 CMEPTHICTb, WO BUHMKAE Mif X BignoBiganbHicTio. HagiTb Tam, e
MOXKYTb BUHUKHY TV MepeLLKOAN Mporpecy B po3cnigyBaHHi B KOHKPETHIN cuTyaLii,
HeramHa peakuia OpraHis Bnagu € HaA3BMYaMHO BaXKNMBOIO ANA NiATPUMKM JOBI-
pY rpOMafCbKOCTi A0 TX NPUXMABHOCTI O BEPXOBEHCTBA NpaBa Ta 3anobiraHHA
6ynb-AKill NosABi 3MOBM abO TePNMMOCTI A0 HE3aKOHHKX Jil1 (AnB.“MakKepp npotu
O6’egHaHoro KoponiscTtaa’, N2 28883/95, §§ 111 1a 114, €K1 2001-1l Ta “Bpek-
Henn npotn CnonyyeHoro Koponisctea’, N2 32457/04, § 65, 27 nuctonaga 2007 p.).
OkKpim TOro, WO He3aNnexXHicTb, AOCTYMNHICTb CMiNIKyBaHHA i3 CiM'€l0 NoTepninoro,
3[iNCHIOETbCA 3 [OCTAaTHBLO LWBUAKICTIO, [OCTAaTHIM € TPOMafCbKNI KOHTPOJb
3a po3cnifyBaHHAM abo 110ro pesynbTaTtaMu, Po3ciifyBaHHA TaKoX MOBUHHO 6y TK
edeKTBHUM B TOMY CEHCi, |0 BOHO 3[jaTHe NPUBECTU [0 BUCHOBKY MPO Te, Un
6yna cMepTb 3anofisiHa HE3aKOHHO, | AKLLO L€ TaK, TO 10 BUABJIEHHSA Ta MOKapaHHsA
BignosiganbHux oci6 (aue.“Ortop npoTn TypeuunHun” [GC], N221594/93, § 88, €KIMJ
1999-111;“X"to ViopaaHis npoTtn CnonyueHoro KoponiscTea’, N2 24746/94, §§ 105-109,
4 TpaBHA 2001 p., i “Ayrnac-Binbamc npotn CnonyuyeHoro Koponisctsa” (peuukn),
N°56413/00, 8 ciuHa 2002 poKy)».

«201. Cyp 3a3Havae, Wo y YyeTBepTi Mixkaep»KaBHin cnpasi “Kinp npotu Ty-
peyunHn” Benuka Manata BCTaHOBUNA, WO B KOHTEKCTi 3HUKHEHHA B 1974 poui,
KOMW BilNCbKOBa onepawis Npu3Bena A0 3HaYHUX BTPAT KNUTTA, MaCOBUX apeLlTiB
Ta 3aTpMMaHb Ta HACUNbHULLKOTO NoZiny CiMel, PoAuYi 3HUKNKX 6e3BicTy 3a3Ha-
Basiv CTPakAaHb, He 3Hatu, um ByB iXHil uneH cim'i BOUTM Y KOHONIKTI abo OyB
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3aTpUMaHnii, i Yepes TpmBanun po3noain Kinpy 3iTKHynucA 3 ay»e cepro3Humm
nepeLuKofaMm Ha LWNAxy noLyky iHpopmauii. MoBYaHHA Ta 6anayicTb AeprkaBu-
BifnoBigaya nepep peanbHYMN XBUMIOBAaHHAMM POAMYIB MOXYTb Oy Ty Knacndiko-
BaHi He iHaKlLLe AK HeNtoACbKe NoBoAXKeHHs (§ 157).

202. Cyn He 3HaxoAMTb MiACTaB, 3a AKMX BiH MOXe He cnigyBaTu LbOMy BU-
CHOBKY B Lii cnpasi. TpyBanicTb Yacy, NPOTArOM AKOro CTPaXAaHHA POANYIB 3HN-
Knux O6ynu 3aTarHyTi, i cTaBneHHs odiuinHMX BRacTen 3 6angyxicTio fo iX roctpoi
TPWBOIW, CTAaHOBUTb CUTYyaLito, AKa JOCAra€ MiHIManbHOIO PiBHA TAXKOCTI. OTXe,
BiANOBiIAHO A0 UbOro, OyNI0 MOPYLIEHO CTATTIO 3 CTOCOBHO 3aABHUKIBY.

«208. ...Cyp Big3HaYa€ HexTyBaHHA NpoLedypHUMI rapaHTiAMK, WO 3aCTOCO-
BYIOTbCA [10 3aTPMMaHHsA 0Cib. Xoua HEeMa€E XOAHVX JOKa3iB Toro, Wwo 6yab-Aka i3
3HMKNMX 0Ci6 Byna nig BapToto NpoTarom po3rnagy cnpasu Cygom, ypag TypeuunHm
3aNMLLAETbCA 3000B'A3aHNM MOKA3aTK, L0 BOHU 3 TOFO Yacy NpoBenv epeKkTrBHE
po3cnigyBaHHA apryMeHTOBaHOI CKapri, Lo o6uaBa BiaCy THi YONOBIKM Gynu B3ATI
nig BapTy i 3rogom 3HMKnu. BucHosku Cypny, BUKNafeHi BuLie CTOCOBHO CTaTTi 2,
He BUKJIMKAIOTb XOAHNX CYMHIBIB, L0 OpraHu BNafy TakoX He NpoBenn Heobxia-
HOro po3crifgyBaHHA B LbOMY BifjHOLIEHHI. Lle 03Hauae TpuBatoye nopyLleHHA
CTaTTi 5».

AHppy npoTtu TypeuunHu (Andreou v. Turkey),
N245653/99, [Fourth Section], 27 »oBTHA 2009 p.,
ocTaTouyHe 27 ciyHa 2010 p.™!

@axkmu. L5 cnpasa cmocysanacs 2pomadaHuHa bpumatii, skozo 6y10 nopaHeHo
8 pe3ysibmami KoHgAikmy mypeuybkux 36poliHux cus 8 6ypepHili 30Hi Opearizayir
06’edHaHux Hauiti Ha Kinpi. Cyd ecmaHosue nopyweHHa cmammi 2 (npaso Ha xxum-
ms) KoHseHyii"?.

Bumse 3 piweHHs

«54. LLlo CTOCYETbCS MUTAHHSA, UM OOCTPIN BUNPABLOBYETLCA METOI MPUAYLLEH-
HA “OyHTiB ab0 noBcTaHHA", Cyh BBaXae, WO PO3CTPIN B HATOBMi CTAHOBKB HEMNPO-
nopuiHe 3aCToCyBaHHA CUNIN B 06CTaBUHAX, LLIO CYNPOBOAXKYBanu nogii 14 cepnHa
1996 poKy. Xou Te, L0 AEMOHCTPAHTK, AKI Manu NanunyKky Ta 3anisHi cMyru, Kuganm
KaMiHHA B TypeLbKi 36pOIiHi c1nu, HeCNo PU3NK NOTEHLINHO HiNbLL >KOPCTOKKMX No-
AiN, Taknin 06CTPIN Mir CNPUYNHUTY CEPIO3HI TPaBMM AEMOHCTPAHTAM, CTOPOHHIM
ocobam abo uneHam cun OOH. CnipaBgi, Bif KyNb NOCTpax4anu 3adaBHUKN, OfHa
LMBINbHa ocoba Ta ABOE MUPOTBOPLB. Y 3B'A3KY 3 uum Cyf NprAInse nesHy yBary

121 Case of Andreou v. Turkey (Application no. 45653/99) = [CnpaBa «Axapy npotu Typeuuntu»]: Judgment European
Court of Human rights (Fourth Section), Strashourg, 27 October 2009, final 27 January 2010. HUDOC: database. URL:
https://hudoc.echr.coe.int/eng# {%622fulltext%22: [%22Case%200f%20Andreou%20v.%20Turkey%22], %22itemid%22:
[%22001-95295%22]}

122 36poiiHi KonnikTw. Indopmauiitimii GioneTeb. CekpeTapiat €Bponeiicbkoro cyay 3 npas ntoAnHN. bepe3enb, 2016.
18 ¢. URL: http://unba.org.ua/assets/uploads/legislations/human-rights/2016-06-27.espl.zbroini.konflikty.pdf.
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TOoMy daKTy, WO 3a CBiAYEHHAMY OYEBUALIB BiAKPUTTA BOrHIO OyNi0 abCcontoTHO
HeoOrpyHTOBaHMM i He 6yNO CynpOBOAKEHE NonepeKeHHAM.

55....3 UbOro BUNMBAE, LU0 NPeACTaBHUKN feprKaBU-BignoBifava BUKOPUCTO-
BYBasIv HAAMIPHY CUITy MPOTU 3asiBHUKA, AKa He Gyna 06rpyHTOBaHa 3 60Ky feprkaBu
NiABYLLEHOI0 HANPYXKEHICTIO, B YMOBaxX AeMOHCTpaLii 14 cepnHa 1996 poky...

56. Hapewri, Cyg 3ayBaXye, WO YpAA-Bignosigay He BKasas, uv O6ynu HapaHi
uneHam cNy6 6e3neku YiTki IHCTPYKLIT Ta HaneXHe HaBYaHHA, WOoO6 YHUKHY TN i
CBaBifIbHOI NOBEAIHKM Ta/abo 3N0BXMBAHHA MOTEHLIIHO CMepTesbHO 30POEio.

57. 3Baxatoum Ha BuLleckasaHe, Cyq BBaXaeg, WO 3aCTOCYBaHHA MOTEHLiNHO
CMepTesIbHOI 36p0T NPOTY 3aABHMKa He € “abCOMTHO HEOOXIAHUM” ANA JOCATHEHHS
ofHi€l abo binblue Linen, BUKNaAeHWX y NyHKTi 2 CTaTTi 2, i TOMy He BUNpaBAaHO
MKOLHMM i3 BUHATKIB, BUKNAAEHMWX Y LbOMY MONOMKEHHI.

58. 3 uboro BUNNUBAE, Lo 6yNno NopyLueHHA cTaTTi 2 KOHBeHLiT».

MeHTew Ta iHwi npotu TypeuunHn (Mentes and Others v. Turkey),
No 23186/94, 28 nuctonapa 1997 poky

@akmu. Y cnpasax, ujo cmocyromsCcsa KOHGIKMYy Mix mypeyskumu cunamu
6e3neku i PIK (Po6imHuyoro napmieto Kypoucmaty) €aponeticbkuli cy0 3 npas sio-
OuHU yxeanus 6;1u3bko 280 piuieHs, y AKUX 8CMAHOB8U8 NopyweHHA KoHseHYil, ujo
8i06ynuca Ha msi 6opomebu 3 mepopuzmom y 1990-mi poku, 30Kkpema, y 38’a3Ky 3
KOHbnikmom mix mypeuysbkumu cunamu 6e3neku i PI1K, HezakoHHoto napmieto. Cyo
8CMAHOBUB YUCTIeHHI NopyuweHHsA KOHBeHUITy 36’A3Ky 3 HAOCMYNHUM:

— cMepmio HalbuX4ux pooudyie 3asa6HUKI8 y pe3ysibmami HaOMipHO20 3acmo-
CYBAHHA cuu 3 60Ky NpauigHUKi8 NPaBoOXOPOHHUX Op2aHis;

— He30amHicmio 3axucmumu npago HA XUmms HalubauX4ux poouyig 3as8-
HUKi8;

— cMepmio i/abo 3HUKHEHHAM HaubauX4yux poouyis 3asA8HUKI8;

— JKOPCMOKUM NOBOOKEHHSAM;

— 3HUWEeHHAM MalHa i

— 8i0cymHicmio ehekmusHUX HaYioHabHUX 3aCobig Npagoso2o 3axucmy 8 pasi
HAOXOOXKeHHs CKape 3as8HUKie.

Ycnpasi «Menmew ma iHwi npomu Type44uHuU» 3aA8HUKU — 4emeepo mypeybKux
2pOMadsAH KypOCbKO20 NOXOOXEHHH i3 cesd, po3mauwio8aHo20 8 NPosiHyii biHreons
Ha nigdeHHOMY cx00i TypeyquHuU. BoHU ckapxunucsa, ujo ixHi 6yOuHKu bynu cnanexi
nio yac onepayii 8 YepsHi 1993 poKy 8 KOHmMeKcMi KOHAIKMY Ha nieOeHHOMY cX00i
TypeyquHU Mix op2aHamu npagonopAoKy i yuneHamu PobimHuyoi napmii Kypoucmary.
Cy0, y8axxHo po32/iaHy8wU 00Ka3u, 3i6paHi €sponelicbkoto KOMICi€to 3 Npas I0OUHU,
0iliios BUCHOBKY, W0 hakmu, 8CMAHO8/IEHI Heto, 008e/1U N03a pO3yMHUM CYMHIBOM
meepoXxeHHA MPbOX 3aABHUKIB. bys10 8CMAaHoO8/1eHO, 30KpemMd, NOpYUweHHA cmammi 8
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(npaso Ha nosazy 0o npusamHoz0 i cimeliHo20 xumms ma xumsa) KoHeeHii wo0o
yux 3as8Hukis’?.

Bumse 3 piweHHsA

«2.Y pilweHHi Bifg 28 nnctonaga 1997 poky (fani — OcHoBHe pilleHHs, 36ipHUK
rocTaHoB Ta pilleHb (Reports of Judgments and Decisions) 1997-VIII)) Cyp sBiaxunus
nonepegHi 3anepeyeHHa ypagy TypeudrHu Npo HeBMYEPNaHHA HaLioHabHNX
3aco6iB MPaBOBOro 3axMCTy BiANOBIAHO Ao cTaTTi 26 KoHBeHUuii. MoTtim Cyd no-
CMAaHo8us, W0 CMOCOBHO NePWUX MPbOX 3dABHUYb By/IU NOpyweHHA cmammi 8
KoHeeHuyii 8Hacniook cnaneHHs ixHix 6yOuHKig cunamu 6e3nexu 25 yepgHa 1993 poky;
BiH YXBanuB, WO HEMA€E HEOOXIAHOCTI po3rnAZaTV NUTaHHA NPo Te, un Byno cna-
neHHA OyAVHKIB i BUTHaHHA i3 cena nopyLleHHAM cTaTTi 3 KoHBeHLT, @ TakoX Te,
IO HEMAE HeObXiAHOCTI PO3rNA”aT! NUTaHHA NPO HaABHICTb NOPYLIEHHA NpaBa
Ha cBoboAy Ta 0cOOMCTY HeJOTOPKAHHICTb 3riAHO 3 MyHKTOM 1 cTaTTi 5 KOHBeHUiT
o0 NepLUnX TPbOX 3aaBHULb. Cya He BU3HaB 3a HeoOXifHe po3rnagaTyi NUTaHHA
Npo HefoCTaTHIO ePeKTUBHICTb HaLlioHaNbHKX 3aC06iB MPaBOBOro 3aXUCTY NPOTH
nopyLlueHHA NyHKTY 1 cTaTTi 6 KoHBeHLii, ane nocTtaHoBYB, Lo 6yno nopyLieHHs
ctatTi 13 KoHBeHLUii. BiH BcTaHOBMB, WO NopylweHHA ctaTen 14 i 18 KoHBeHLUil
He 6yno. LLlono yetsepToi 3aaBHNMLj, Cya BCTaHOBUB, WO He 6yn0 NopyLleHb cTaTen
2,3,5,6,8,13,14i 18 KoHBeHLU;i».

«12. [oBepTatoumcb O BUMOT NepLInX TPboX 3aAaBHMKIiB, Cya 3a3HaumB, WO
3a KOXHOIO NiACTaBO BOHM 3a3HauWIN 3HAYHY Cymy 30MTKY, He NiATBEPAVBLLN CBOT
BMMOTI LWOJO0 06CAry Ta po3mipy 36UTKIB Oyab-AKAMU AOKYMEHTAMU YL iHLIMMU
fAokaszamu. Cya 3rofieH 3 TUM, WO Yy 3B'A3KY 3i 3HULWEHHAM AOKYMEHTIB Y NOXexXi
Ta Hebe3MneyHoo CMTYyaUi€lo B LLbOMY PerioHi 3aABHULI 3iTKHYIUCA 3 NEBHUMMN
TPYAHOLaMK Nif yac 36MpaHHA AOKa3iB 33415 OOFPYHTYBaHHA BNACHWX BUMOT.

Mip yac ouiHKM KomneHcaLii MmaTepianbHOro 36MTKY, NPUCYAXEHHA AKOT BU-
Maranu 3aasHuLi, Cya, HacKinbkuy Le byae fopeyHo, Bisbme [0 yBaru nigpaxyHKu,
HafaHi ypagaom, i cymy KomneHcauii, Wwo 6ynu npucygxeHiy cnpasax “Akgisap Ta
iHwWi npotn TypeuunHn” (ctatTa 50) (Akdivar and Others (Article 50)) i “Cenbaxyk
i Ackep npotu TypeuunHn” (Selcuk and Asker v. Turkey) Big 24 KBiTHA 1998 poky,
(36ipHMK 1998-I1). YpaxoBytoun obmexeHUin XxapaKTep fOKasiB, HaaaHWX BianoBiagHO
po cTatTi 50, ouiHka Cyny 6yne 060B'A3KOBO MiCTUTW NEBHY KiNbKICTb NpunyLieHb
(ouB. § 191 § 106 BMLLEe3a3HAYEHMX PilleHb BiANOBIAHO)».

«22.3rogom nepui Tpu 3aaBHULi npocunu Cyg BCTaHOBUTY, O NOKIajaHHA
Ha iepKaBy-BiAnoBifaya BUTPAT Ha BifHOBEHHA iHPpacTpyKTypu B ceni Carres
€ HeOoOXiAHMM HaCNiAKOM NPUCYAXKEHHA CYA0BOT KOMMEHCaLil, OCKiNbKU Ls iH-
pacTpyKTypa HeobxifiHa iM i IXHbOMY MOAPYKI0, yTPUMaHLAM Ta iHLWIMM YneHam
cim’i pns Toro, Wo6 BiAHOBUTM roCNogapCTBO i MOBEPHYTNCA O HOPMaSIbHOTO
cnocoby XunTTa B ceni. AKWO BiALWKOAYBaHHA 36UTKIB | KoMmneHcauia 6yayTb npu-
Cya»<eHi Ha Ui nigcTasi, ane 3aAaBHULI 3yCTPiHYTb ONip Blagm NicaA NOBEPHEHHA

123 36poiiHi KoHONIKTI. IHpopMaLLiliHuil GioneTeHb. CekpeTapiaT €Bponelicbkoro cyzy 3 npas MioAnHN. bepesenb, 2016.
18 . URL: http://unba.org.ua/assets/uploads/legislations/human-rights/2016-06-27.espl.zbroini.konflikty.pdf.
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[0 BNaCcHUX fOMIBOK, Lie MOXKe NPUBECTU A0 TOrO, WO BOHN 3HOBY CTaHYTb XepT-
BaMu nopyLueHHA KoHBeHLji. 3aaBHUL 6ynn BneBHeHI, wo ceno Carres HanexuTb
[0 YaCTUHW TEPUTOPI|, LLO CTaa 3aKpUTOLO 418 JOCTYNY LMBINbHUX OCi6, i npocunm
Cypn BCTAHOBUWTHU, WO Y iXHIiM CNpaBi AaTun AepKaBi MOXAMBICTb NepeLKoaXKaTtm
TXHbOMY MOBEPHEHHIO 0 cena 6yno 6 HenocnifoBHO.

23. YpAap Haronocms, WO BifHOBNEHHA MPaB € HEMOXNBUM Yy 3B'A3KY 3 Haf-
3BUYalHOIO CMTYaLli€lo, LLO CKNanaca B perioHi, npoTe nepeceneHHsA BiadyaeTbcs,
KOJIM MiCLIEBI XKIMTeNli cami BiguytloTb cebe 3axuLLeHMM Bifi TEPOPUCTUYHMX aTakK.

24. Cyp Harapas, Lo BiAMoBifHO A0 CBOMO NpeLeAeHTHOro npaga (AvB., Hanpu-
Knap, BULLe3a3HaueHi pileHHa y cnpasi AKgiBapa Ta iHwux (ctatTa 50), c. 723-724,
§ 47, 1ay cnpasi“CenbaykKa i Ackepa’, c. 918, § 125)), piLueHHs, AKMM BCTaHOBNe-
HO NOpPYLUIEHHSA, HaKNafa€ Ha filepKaBy puaryHe 3000B"A3aHHA MOKNACTN Kpaii
nopyueHHo (cTatTa 53 KoHBeHLUii) i KomneHcyBaTy MOro HacNifKN TaknM YMHOM,
o6 CTaHOBMLLE 3aABHKA, HACKINIbKU Lie MOXKJIMBO, OY/I0 TakM CaMUM, iK A0 MO-
pylweHHs (restitutio in integrum). MNpoTe AKwWo restitutio in integrum Ha npakTyUi
He € MOXIUBUM, filepKaBa-BiAnoBifay Ha BNacHM po3cys obmnpae 3axoam Ans Bu-
KOHaHHsA piweHHs Cyay, AKMM 6yno BCTaHOBMIEHO NopyLueHHs, a Cyg He 6yae pobutn
nofanbluvx BUCHOBKIB ab0 eKnapaTBHUX 3asB 3 LibOro npusoay. BianosigHo
[0 cTatTi 54 KoHBeHLUii, Ha KomiTeT miHicTpiB Pagn €Bponn noknageHo KOHTPOJb
33 BUKOHAHHAM BULLE3a3HAYEHOTOY.

DoraH Ta iHwi npotu TypeuunHm (Dogan and Others v. Turkey),
No 8803/02-8811/02, 8813/02, 8815/02-8819/02,
29 yepBHA 2004 p.'**

@akmu. 3aasHuKkuU npoxusanu y ceni bolioaw Xozamcekoeo patioHy nposiHyii
TyHOxeni TypeyyuHu, 8 AKiti Ha moUi Yac dife Had3gu4aliHuli cmax. BoHu 8on0dinu,
30Kpema, 3eMesIbHUMU OiIAHKAamMU, 6yOUHKAaMU, 8€/IUKOIO po2amoio xy0o60to, Opib-
Hoto Xy0060t0 ma iHwum MatHoMm, 3apobiaau cobi Ha Xumms CinbCoKUM 20cno0ap-
CMBOM, 8 OCHOBHOMY, MB8APUHHUYMBOM, 3eM/1epobcm8omM ma npooaxxem 0epesuHu.
[liomeepoxeHHAM 80/100iHHA 3AA8HUKAMU 3aPeECMpPOBAHUM i He3apeeCmpo8aHUM
madiHoMm ceoix npadidis, 8i0nosioHO 0o Micyesux mpaduyid, 6y1u NOKA3aHHA cMapo-
cmu cena. llicna 3azocmperHs y 1994 p. cumyauii 8 pe2ioHi y 36’A3Ky 3 akmusHicmio
mepopucmuyYHoi 0ia/lbHOCMI YaCMUHU KypOCbKO20 HacesneHHs, bitiyie Po6oyor
napmii Kypoucmaty, sixi nposodusu 3 1980-x pp. npomu3akoHHy mepopucmuyHy Oi-
ANbHICMb 3 Memoto 8i0OKpeMIeHHsA 4acmuHU mepumopii Type44uHuU ma cmeopeHHs

124 Case of «Dogan v. Turkey» (Application no. 72194/01) = [Cnpasa «/Jozar ma iHwi npomu Typeyyunu»]: Judgment
European Court of Human rights, Strashourg, 08 July 2008 (merits and just satisfaction). HUDOC: database. URL: https://
hudoc.echr.coe.int/eng# {«fulltext»: [“\«CASE%200F%20D0GAN%20v.%20TURKEY\""], «documentcollectionid2»:
[«GRANDCHAMBER», «CHAMBER»], «itemid»: [«001-87440»]}. Mepeknap ykpaiHcbkoto moBoto: ObpaHi CTa-
naptu Pagn €Bponu ctocoBHo npas niogukm B0 (nepeknan ykpaiHcbkolo moBow). Odiuiitha cTopikka Mpo-
€Kty Papy €Bponu «BHyTpilLHe nepemileHHs B Ykpaiki: po3pobka TpuBanux piluenb». URL: https://rm.coe.int/
CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016806b596a.
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KypOcbKoi 0epxasu. Ljeli KoHnikm ycknaoHoeas i pobus HebesneyHUM NPOXXUBAHHS
y 8i00asieHux 2ipcbKux patioHax.

3aagHUKU cmeepoXyrome, WO y X08MHi 1994 p. MewKaHui cena 6ynu 3myweHi
HauioHanLHUMU cusamu 6e3neku NOKUHYmMU ces1o nid npueooomM mpusaro4ux 3asopy-
WieHb y pe2ioHi, 3 yiero Memoro cusiu 6esnexu 3pyliHysanu ixHi 6yOuHKu. 3a ogiuyitiHoto
sepcieto 871a0u Type4yuHu, MeWKaHyis cena boloaw esakyrosanu y 38’a3ky 3 mepo-
PUCMUYHOIO 0ifi/TbHICMIO 8 NiBOEHHO-CXIOHUX NPOBIHUIifX, 86UBCMBAMU, N02PO3aMU
yusinbHoMy HaceneHHio bitiyamu Poboyoi napmii Kypoucmady, ma HebesneyHoto
cumyayjieto 8 pezioHi 8 yinomy; npumyc cunamu 6e3neku He 3acmocosysascs.

Y nepiod 329 nucmonada 1994 poky no 15 cepnHa 2001 poky 3aA8HUKU 386epma-
JucAa 0o pi3HUX AOMiHICMPamueHUX OpedHig 3i CKapaamu Ha Npumycose sucesieHHsA
iXHbO20 cena cunamu 6e3neku. BoHU Makox npocusiu 00380/1y NOBEPHYMUCA 00 C8020
cena i kKopucmysamuca ceoim matiHom. Y 2001 p. 3aa8HUKU OMPUMAsnu 8ionogiob
2ybepHamopa nposiHyii TyHOXeni, 8 AKili 3a3HAYaa0CH, WO NOBEPHEHHA y 3a3Ha4YeHe
ces10 3a60pOHAEMbCA 3 MipKy8aHb 6e3nekxu.

HadssuyaliHuli cmaH y nposiHyii 6yno ckacosaHo 1 cepnHa 2002 p. 3aa8HUKU
cmeepdxysasnu, ujo y 2003 p. 6ys1u NnpoiHHOPMOBAHI NPO MOX/TUBICMb NOBEPHEHHH,
niomeepoxeHHAM 4020 € Jlucm 8i0 22 nunHa 2003 p. MiHicmepcmea 8HympilHix
cnpas. 3a pesynemamamu sizumy, Akud 30iticHU/IU MewKaHui 00 cend, 3'acy8anocs,
wWo Ha moli MOMeHM HiXmo He NPOXUBAE i He MOXe NPoXusamu y cesi yepes 8io-
CymHicmo 6yOuHKig, Oopie, erekmpuKu, 8000NOCMAYaHHA mouwjo. IHghopmayis nio-
meepoxysanacs sideomamepianamu.

Bumse 3 piweHHs

lMpaeo Ha mupHe 80/100iHHA npueamHoto enacHicmio. «102. Cyq 3HOBY Ha-
ronoLuye, Lo 3rafjaHa BMMora, nepegbayeHa nyHkTom 1 ctatTi 35 KoHBeHLUi, BU-
Marae Bifj 3aABHUKIB CNOYaTKy BUKOPUCTATX 3aCO6M MPAaBOBOroO 3aXMCTY, AKi HAfae
HaLlioHasbHa NpaBoBa CMCTEMA, LLIO N036aBNA€E AepKaBu HeOOXigHOCTI BiANOBiAaT
nepen €BpONENCbKUM CYOM 3a CBOI Aiji, MOKM He 6yAyTb BUKOPUCTaHI MOXMBOCTI
BUMpPaB/IEHHA CUTYaLii 3a AONOMOrot 3acobis cBO€l NpaBoBoi cucTemu. Lie nono-
XKeHHA nepepabauae 3abe3neyeHHs B HaLiOHaNbHIN cncTemMi edpeKTMBHOIO 3acoby
NPaBOBOro 3aX1CTy CTOCOBHO CTBEPAXKYBaHOro nopyLueHHA. Mpu ubomy Ha Ypag
NOKafaETbCA TArap AOBEAEeHHA CTBEPAXKYBAHOIO HEBMYEPMNaHHA HauioHaNb-
HMX 3aco6iB NpaBoBoro 3axucTy, i Cya Mae nepekoHaTucs, WO y BiANOBIAHUIA Yac
edeKTUBHMU 3acobamMm NPaBOBOrO 3aXUCTy MOXHa OyNio CKOPUCTATUCA B TeOpIi i
Ha NpakTu1Lj, TO6TO Lo BOHM 6Ynn AOCTYMHI, CNIPOMOXHi 3a6e3neunTti catucdakLito
CTOCOBHO CKapr 3aABHVIKIB i Manu fOCTaTHI LWaHCK Ha ycnix. OfHaK nicnA 3a80BoseH-
HA BMMOTM TArapA JOBeAEHHSA 3aABHUK MA€ JOBECTU, LU0 3aCib MPaBOBOro 3axMCTy,
Ha AIKUI NOCUNAETbCA YpAA, CpaBai BUYepnaHo, abo BiH 3 NEBHUX NPWYKH 6yB He-
afeKBaTHUM i HeedeKTUBHMM 33 KOHKPETHUX 06CTaBIH L€l cnpasu, abo icHyBanm
0co6n1Bi 06CTaBUHK, AKI BUNPABAOBYBaNV HEAOTPVUMAHHA HUM L€l BUMOTA (AKB.
pilleHHA y 3rafaHi BuLle cnpasi AKgiBapa Ta iHWux, Nn. 65-69, i pilueHHA y cnpasi
“MeHTeLu Ta iHWi npoTn TypeuunHn” (Mentes and Others v. Turkey) Bif 28 nucTonapaa
1997 poky, Reports 1997-VIll, c. 2706, n. 57).
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103. Cypn 6epe fo yBaru, Wo TypeLbKe NpaBo HAAA€ aAMiHiCTPaTUBHI, LUBINbHi
Ta KpVIMiHasbHi 3aC061 MPAaBOBOrO 3aXMCTY NPOTY HE3AKOHHUX AilA, 338 BUMHEHHS
AKMX BiANOBIfA€E AepKaBa UM HOCIT fep KaBHOI Blagu».

«108. OTxe, Ha gymKy Cyay, 3acib6 npaBoOBOro 3ax1CTy B aAMiHICTPATUBHUX
a60 B LMBINbHMX CyAax He MOXHa BBa)aTy afleKBaTHUM i epeKTVBHUM CTOCOBHO
CKapr 3aABHUKIB, OCKIIbKM He OBeAEeHO MOX/IMBICTb BUPILLEHHA TaKuMn Cyaamm
CnpaB, NOPYLUEHUX Ha NiACTaBi CKapr Ha NPUMYCOBE BUCENIEHHA CiNl NpaLiBHUKaMM
cun 6e3neku.

Kpim Toro, Cyn BKasye Ha Toli $aKT, Lo CKapri 3asiBHUKIB Y Wil cnpasi, no cyTi,
CTOCYIOTbCA MPUMYCOBOrO NMepeMillleHHA Ta BifCYTHOCTI Y HUX MOXKUBOCTI Mo-
BEPHYTNCA A0 CBOIX AOMIBOK Yy C. bonaall, a He IXHbOT MOXKNMBOCTI AOMOTTUCA Bif
OopraHiB BNnagu KomneHcauii 3a 3apgaHy wkogy.

109. | HapewTi, Cyn BBaXKag, WO CKapra A0 reHepanbHOI NPOKypaTypun Morna
B NpUHUWMNI 3abe3neuntn catucdakLito CTOCOBHO TaKMX NPaBOMNOpPYLUEHb, NPO AKi
CTBEPAXKYIOTb 3aABHUKM Y CBOIX CKaprax. Ane 6yfb-Akuii NPOKypop, A0 AKOro
HaAXOAMTb CKapra Ha CTBepAKyBaHe KpUMiHanbHe AiAHHA, BUNHEHE NPaLiBHUKOM
cun 6e3neKku, NOBUHEH 3asiBUTY NPO BiACYTHICTb Y HbOTO PUCAVKLIT | nepegaTi
mMaTepianu Ao aAMiHICTPaTMBHOrO Cyay (AMB. NyHKT 86 BuLLe). 3 LbOro NpuBoAYy
Cyn 3HOBY HaronoLye, Wo B pAfi BXe PO3rNAHYTMX CNpaB BiH 3p06u1B BUCHO-
BOK MPO HEMOXK/NBICTb BBaXkaTu MPOBefeHe NPOKypaTypoto po3csigyBaHHA
He3aneXXHVM, OCKINbKN [0 CKNafy LibOro opraHy BXOAWIN fepXKaBHi Cy}60BLi,
nignopAgKkoBaHi rybepHaTopoBi, AKUI € NOCaf0BO 0COO0 BUKOHABYOI BNa-
AV, MOB'A3aHOM0 i3 cunamu 6e3neku, Aii AsKnx 6ynu npeameToM po3ciigyBaHHA
(auB. pilweHHsa y cnpasax “Inek npotu TypeuunHn” (ipek v. Turkey) Big 17 notoro
2004 poky, No 25760/94, n. 207; “Noinep npotu Typeuunnun” (Yoyler v. Turkey)
Bif 24 nunHa 2003 poky, No 26973/95, n. 93; “T'yneu npotu TypeuunHn” (Gileg v.
Turkey), No 21593/93, n. 80, Reports 1998-1V). Cya 3 uboro nprBoay 3a3Hayag, Wwo
3aABHUKM 3BEPHYNNCA A0 PI3HMX aAMIHICTPATUBHUX OPraHiB 3i CKapramu Ha npu-
MyCOBE BUCENEeHHs iXHbOro cena cunamu 6e3neku (AuB. NnyHKTX 15 i 29 Buwe). L
NPoBafKeHHA He NpuBeNy A0 BIAKPUTTA KPUMiHaNbHOIo yn 6yAb-AKOro iHLWOro
po3cnigyBaHHA 3a dakTaMu, CTBEPLXKYBaHMMM 3aaBHUKaMK. Tomy Cy BBaXKae,
Lo Y 3aABHIKIB Hagani Bxe He 6yno HeobXiAHOCTI MoAaBaTN KPUMiHaNbHY CKapry,
Tenep y»ke A0 reHepanbHOI NPOKypaTypy, 3 TaKUMIN CAMUMI YiTKO BUPaXeHIMU
BMIMOTamMu, OCKiNIbKY Lie He Aano 6 iHWoro pesynbraTy.

110. Bepyun fo yBaru ui o6ctaBunHu, Cya He BBaXaE, Lo YA BUKOHAB NOKa-
[EHWNI Ha Hboro 000B'A30K 3 JOBEEHHA HAABHOCTI y 3aABHUKIB 3aCO6y NPaBOBOroO
3aXUCTY, AKNIA Mir 61 3a6e3neunTy caTucdakLito CTOCOBHO iXHiX CKapr 3 nocunaH-
HAM Ha KOHBEHLiI0 i AKMUIA MaB 61 PO3YMHI LIAHCK Ha YCMiX.

Buxopaun 3 uboro, Cya BigXnnAae nonepefHe 3ayBaxeHHA YpAgy Npo HeBu-
yepraHHA HaLioHanbHUX 3ac06iB NPABOBOrO 3aXMCTY».

«113. Cypn 3HOBY HaronoLWYe, Lo B MPUHLMMI Y pasi BiACYTHOCTi 3aco6iB npa-
BOBOTO 3ax1cTy abo B pasi BUCHOBKY MPO iXHI0 HeeheKTUBHICTb LLIECTUMICAYHUIA
CTPOK TPUBAE Bif ATV BUMHEHHSA OCKapKyBaHOro 3axoAy. Y BUHATKOBUX BUNagKax
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MOXYTb BPaxoByBaTUCA 0CO6MMBI 06CTaBMHM, KON 3a8BHUK, CKOPUCTaBLUNCD
CrMoYaTKy HauioHasbHMM 3aCO60M MPaBOBOrO 3aXMCTY, MLLE 3rofoM Ai3HAETbCA
abo noBuHeH 6yB 61 Ai3HAaTUCA NPO 06CTaBMHY, Yepes AKi BiANOBiAHMIA 3aci6
NpPaBOBOro 3aXMCTY He € ebeKTUBHMM. Y TaKill cMTyaLii NTOYaTKOM LeCTUMICAYHOTO
CTPOKY MOXe BBa)KaTCA MOMEHT, KON 3aABHVIK Aii3HAaeTbCA abo NOBUHEH 6yB 61
Ai3HaTMCA Npo TaKi 06cTaBnHYM (AUB. “Xa3ap Ta iHWi npoTtn TypeuunHun” (Hazar and
Others v. Turkey) (yxB.), No 62566/00, ECHR 2002)».

«150. 3aABHMKMN CTBEPAXKYBaNM, WO BHACIAOK IXHbOrO NepemilleHHA Ta
BiZIMOBW 1M Y AOCTYNi O CBOrO MaliHa BOHU Oyny 3MyLLEHi KUTK B Ay»Ke 6igHnNX
yMoBax — 6e3 poboTu, X1Tna, MeanYHOro o6CnyroByBaHHA Ta 6€3 HaneXXHux caHi-
TapHMX YMOB. 3a IXHIM/ ClloBamW, 3a BiACY THOCTi EKOHOMIYHMX i cOLliaNnibHMX 3aXOAiB
A5 pO3B'A3aHHA LMX Npobriem, OCKapKyBaHe BTPYUYaHHS He MOXKHa OLHUTU AK
nponopuifiHe NOCTaBNEHIN METi».

«153. [lna yineli nepworo peyeHHA YacTHW nepwoi Cya NOBUHEH BU3HAUMTX,
um 6yno 3abe3sneyeHo cnpaBeaInBY PiBHOBAry MiX BUMOraMu 3arasibHoro iHTepecy
CyCninbCTBa Ta BUMOraMu 3aXMCTy OCHOBHUX NpaB KOHKpeTHoi ocobu. Cy BU3HaE,
L0 BTPYYaHHSA, AKe OCKaP>KYETbCA B LIl Cripasi, cCnpaeii Mano npaBoBy NiacTaBy.
Ak 6yno 3a3HaueHo BULLE, 30POVHI CyTUUKM, NOBCIOAHE HACKUIbCTBO Ta MOPYLLEHHSA
npas NoJMHK, 0COONMBO B KOHTEKCTI Ain noBcTaHuiB PIK, 3mywyBanu opraHu
BNafiv BXKMUBaTW €KCTPAOPAMHAPHUX 3ax0iiB ANnA nigTpumaHHA 6e3nekm B perioHi
3 HaA3BUYaHMM cTaHoM. Lli 3axoau, 30kpema, nependbavan o6MexeHHs foCTy-
ny Ao KinbKox cin, cepep AKnx 6yno c. bopaly, a Takox BUCENIEHHA feAKMX Cin 3
ornAgy Ha BiacyTHiCTb 6e3nekun. OpHak Cya 3ayBarkye, LLO 3 ypaxyBaHHAM O6CTaBUH
cnpasu BiAMoBa focTyny Ao ¢. bongaw mana cepio3sHi i 3ry6Hi Hacnigku, AKi npo-
TATOM MaliXe 1eCATU POKIB NepeLLKoKanu 3aaBHNKaM 34iCHIOBaTX CBOE NPaBO
Ha BOJIOAIHHA CBOIM MallHOM, afike yBeCb Liel YaC BOHW XWX B iHLWIMX paioHax
KpaiHy B yMOBax HaA3BMUYanHoi 6iHOCTI, 63 HaneXHOoro onaneHHs, caHiTapHNUX
YMOB Ta iHppacTpyKTypu (ane. nyHKTY 14, 57 i 63 Buwwe). IxHA cuTyaLis ycknagHio-
Basiaca yepes BiICYTHICTb KOLWITIB, HEOZEepKaHHA KOMMeHCaLlii 3a No36aBieHHs ix
CBOTO MaliHa, a TaKOX HeOOXIAHICTIO WyKaTn pobOoTY i NPUTYNOK B NepeHaceneHmx
MicTax i MicTeukax, piBeHb 6e3p006iTTA B AKUX OLHIOETLCA K “XKaxnMBun” (guB.
NYHKT 63 BuLLE).

154. Xoua Cyp BM3Ha€e aKT fJOKNafgaHHA YpAaLoMm 3ycunb Ana BUNpPaBieHHs
CUTyaLil BHYTPIWHbO NepemilleHrx ocib B3arani, AnA uwinewn uiei cnpasu BiH
BBaXKa€ X HEJOCTATHIMUN Ta HeepeKTUBHUMN. 3 Yb020 NpUBODY 8iH BiO3HAYAE,
wo npoekm “llosepHeHHs 8 ceslo ma peabinimauis’; Ha akul nocusaemecs Ypso,
He 6y/10 MpaHChOpMOBAHO 8 NPAKMUYHI 3aX00U 3 NPUCKOPEHHA NOBepHeHHA 3a-
ABHUKIB y CBOE ceso. fIK CBiAYaTb BifeofoKyMeHTH, 3pobneHi 29 rpyaHsa 2003 poky,
c. bonpaw nexunTb y pyiHax i He Ma€ XoAHOI iHpacTpyKTypu (ANB. NYHKT 38
Buwe). OpraHu BNagm He nuLe He CMPUANN NOBEPHEHHIO 3aABHUKIB Y C. borpaaly,
a 1 He 3a6e3neunnu ix anbTepHaTVBHMUM XUTIOM YK poboToto. Mano Toro, Kpim
gonomoru, AKy Kasum banuk ta Mycmom'l.nbma3 opepxanu Big ®oHAy couianbHOT
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AOMOMOru n conigapHocTi i AKa, Ha ayMKy Cyay, € HeAOCTaTHLO ANA NPOXUTTA,
3aABHMKaM He 6yN10 HalaHO HIAKUX KOLWTIB, AKi Mornn 6 3a6e3neunT 4OCTaTHIN
piBEHb XWUTTA UM aKTUBHUIN npouec noBepHeHHA. Cy0 88aXdae, WO OCHOBHUU
0008'530K i 8i0N08i0aIbHICMb 0p2aHi8 810U NOAAE y CMBOPEHHI yMO8 Ma HAOAH-
Hi 8i0nogioHuUX 3acobis, AKi 0anu 6 3aa8HUKAM 3M02y 006p08isibHO, 6e3NeYHO i 2i0HO
nosepHymuca y cgoi ocesni Yu Micua mpaduuyiliHo2o NPOXUBAHHA ab0 3a 81ACHUM
6aXaHHAM nepeceniuMUCA 8 iHWi paloHuU KpaiHu (AYB. 3 LbOro NpUsoAy NPUHLK-
nn 18 i 28 “KepisHux npuHuunisa OOH 3 npobniemn BHYTPiWHbO NepemMileHnx
oci6” (E/CN. 4/1998/53/Add. 2) Big 11 ntoToro 1998 poky). [lo Toro »k CToCOBHO
NPOEKTY 3aKOHY MPO KOMMeHCaLilo WKoAW, 3aBAaHOI TEPOPUCTUYHMMUN aKTamu
4y BHACNiJOK 3aX0f4iB, BXUTUX NpoTu Tepopusmy, Cya 3ayBaxye, WO Lell 3aKoH
e He HabpaB YUMHHOCTI i, OTXKe, He Hafla€ »KOAHOro 3acoby NPaBOBOro 3aXUCTY
CTOCOBHO CKapr 3aABHUKIB 3@ LM MYHKTOM.

155.3saxatouu Ha suknadeHe suuye, Cyo 00Xo00UMb BUCHOBKY, WO 3aABHUKU My-
cunu Hecmu iHOugidyaneHul i HaOMipHUU mazap i ye c8idyusio npo HezabeaneyeHHsA
cnpageodsniusoi pisHo8azu, AKOT c/1i0 6y10 000epxy8amu Mix 8UMO2aMu 302a/1bHO20
iHmepecy ma HeobxiOHicMto 3axucmy npasa Ha MupHe 80100iHHA C80IM MAUHOM.

156. Ha nigcTaBi yux mipkyBaHb Cyq BigXunae nonepenHe 3anepeyeHHa Ypsa-
Ay CTOCOBHO AEB'ATY 3aABHUKIB, AKi He Nofjany fOKYMEHTIB Ha NiaTBepAKEeHHA
TXHbOTO MpaBa BIACHOCTI, i NOCTAHOBJISE, WO OyNI0 AONYLEHO NOPYLIEHHA CTaTTi 1
MepLoro npoTokony».

Kcenipec-ApecTic npotu TypeuumHm
(Xenides-Arestis v. Turkey),
No 46347/99 (piw.), 14 6epe3Ha 2005 p.'*

®akmu. 3assHuys, naHi Mupa Kceridec-Apecmic, € 2pomadsHkoto Kinpy epeko-
KinpcbKo20 Noxo0xeHHs, 1945 p. H. ma npoxusae y M. Hikocis. 3aasHuys eonodie
snacHicmio 8 obsacmi Atioc MemHoH Ha 8yn. EcnepiooH y 8i0zopooxeHiti o6nacmi
®amazycma (Famagusta), aKy 80HA 00epasna Wsxom 0apysaHHs 8id COei Mamepi.
Y cepnHi 1974 poky mypeybKumu 36poliHUMU CUamMu 80HA 6y/1a 3MyweHa 3a1uuu-
mu ®amazycmy 3i c8o€to poOUHOIO i 3anuwumu cgiti 6yoOUHOK, 8/1aCHICMb | MAtiHo.
3 mux nip iti nepewikodxanu mamu docmyn 9o, BUKOpucmosy8amu i 80100imu ceoim
XXumiiom i enacHicmio, wo nepebysarome nio oKynayieto i KOHmMponem mypeybkux
36pouiHuX cun. BionogioHo 0o cnig 3aasHUYi nuwe mypeybki 36poliHi cuiu marome
docmyn 0o sidzopodxxeHoi obnacmi ®amazycma.

125 Case of Xenides-Arestis v. Turkey (Application no. 46347/99) = [CnpaBa «Kcenidec-Apecmic npomu Typeyyuru»]:
Judgment European Court of Human rights, Strasbourg, 22 December 2005, final 22 March 2006 (merits). HUDOC:
database. URL: https://hudoc.echr.coe.int/eng# {«fulltext»: [«Xenides-Arestis»],»documentcollectionid2»: [«GRAN
DCHAMBER»,»CHAMBER»] »itemid»: [«001-71800»]}. Mepeknag ykpaikcokor mogoto: Oiyiliva cmopikka Mpo-
€Kty Papy €Bponu «BHyTpiluHe nepemileHHs B Ykpaiki: po3pobka TpuBanux pituenb». URL: https://rm.coe.int/
CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016806b592c.
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Bumse 3 piweHHs

lMpaeo Ha mupHe 80/100iHHA NpUBAMHOIO 81ACHiCcMIO. «16. 3aABHMLA MO-
CKapunaca Ha HeBMNpaBAaHe BTPYYaHHsA Y NPaBo Ha noBary Ao ii xutna...»

«20. Jani Cyn Big3Havae, WwWo 3 1974 poky 3adaBHULA He Mana 3MOrv oTpMMaTu
AOCTYN [0, BUKOPUCTOBYBATU | BOMIOAITU CBOIM XUTNOM. Y 3B'A3Ky 3 Lum Cyp 3a-
YBaXKY€, WO B 11Oro pilleHHi y cnpasi “Kinp npotn Typeuunnu” (Cyprus v. Turkey)
(HaBepeHin BuLe, §§ 172-175) 8iH npuliuios 00 BUCHOBKY, WO NOBHE 3anepeyeHHs
Npasazpeko-KinpcbKux nepemilljeHux ocié Ha nogazy 00 ixHb020 xumia 8 [lieHiyHomy
Kinpi i3 1974 poky cmeopusio mpusaroye nopyweHHa cmammi 8 KoHeeHyil».

«22. Cyn He 6aunTb NIArPYHTA Yy Uil cnpasi ans Toro, Wob BiacTynuT! Big BY-
Le3rafaHoro MipKyBaHHsaA 1 pileHb. BignosigHo, Cya nprxoanTb [0 BUCHOBKY, WO
icHyBano TpuBaloye nopyLlueHHaA cTaTTi 8 KOHBEeHLiT Yepe3 NoBHe CNPOCTyBaHHA
npasa 3aABHUL Ha noBary Ao i Xu1tna.

23. 3aABHMUA CTBEpAKYBana, Lo TprBana BigMOBa Y AOCTYMi A0 ii BNACHOCTI
Ha [MiBHiuHOMY Kinpi i BTpaTa BCbOro KOHTPOSIO Haf Heto i BCiMa MOXKINBOCTAMMU
KOPWCTYBaTUCA | BONOAITA HElO CTAHOBUTb NMOpPYLUEeHHA cTaTTi 1 npotokony No 1...»

«28. Cypn pani 3HOBY NMOBTOPIOE, WO BIAMOBIAHO A0 CBOIX pillleHb Y cnpasax
Noizigy (Loizidou) (nonepepHi 3anepeyenHs), Jloizigy (Loizidou) (cyTHicTb) i “Kinp
npotu TypeuunHn” (Cyprus v. Turkey) (yci HaBeaeHi BuLLe) 3aABHMLA Ma€E yce Lie
BBaXaTUCA 3aKOHHVM BfIaCHUKOM CBOET 3emAi. Y LibOMy 3B"A3KY BiH 3ayBaKye,
LLO BiAXMAMB aprymeHTn YpAagy WOoAO0 npasBa BAAaCHOCTI 3aABHMLI Ha BIANOBigHY
BNACHICTb».

«32. Bepyuu po yBaru Buuie3asHaueHe, Cyn He B6auae y Uil cnpasi »KOgHUX
nigcTas And Toro, wob BiAMOBMTMCA Bif BUCHOBKIB, fAKi BiH 3p06MB Yy BuLle3ra-
[aHuX cnpasax. BinnosigHo, BiH NpUXOANTb A0 BUCHOBKY, WO 6Yno i NPOAOBXKYE
6y TV nopywweHHs ctatTi 1 npotokony No 1 Ha niacTaBi TOro GpakTy, Wo 3aABHULIIO
no36aBneHo JOCTYNY i KOHTPOJIO, KOPUCTYBaHHA | BONOLIHHA CBOEID BACHICTIO
i 6yab-AKOT KOMNeHcaLlii 3a BTPyYaHHA B ii npaBa BNacHOCTI».

BukoHaHHsA piweHb. «37. CtaTTs 46 KoHBeHLUiT nepenbayvae:

“1. Bucoki [lorosipHi CTopoHU 3000B'A3y0TbCA BUKOHYBATV OCTAaTOUHI PilLIEHHSA
Cygny B 6yab-AKMX CNpaBax, y AKNX BOHU € CTOPOHaMM.

2. OcTaTouHe piweHHA Cygy nepepaetbca KoMiTeTy MiHICTPIB, AKWI 3[iNCHIOE
Harnsag 3a Noro BUKOHaHHAM”.

38. Lle Hegid'emHO 8i0 yxsas Cydy, Wo nopyweHHA npas 3aa8HUY, Wo 2apaHmy-
tombcsa cmammeto 8 KoHseryiii cmammeto 1 npomokosy No 1, noxo0sims 3 WUPOKO
Pp03N08CI00XeHOI NpobiemMu, WO CMOCYEMbCA 8e/IUKOI Kibkocmi odel, a came,
HegunpasdaHoi nepewkoou ii “nosasi 0o csoeo xumsa” i “MupHoMy 80100iHHIO
CBOEI0 81ACHICMIO’, AK npedmMemy nonimuku abo npakmuku “TPIK” (dus. “Kinp
npomu TypeuyyuHu” (Cyprus v. Turkey, HasedeHe sulye, §§ 174 i 185). Kpim mozo, Cyo
He Moxe npoieHopysamu moU ¢hakm, wo 8xe icHye npubausHo 1 400 matiHosux
cnpas Ha cmadii po32aAa0dy 00 Moeo, AK 8iH pO3N0YA8 NOPYWeHHSA CNPasu 2peybKux
Kinpiomie npomu Type44uHu.
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39.MepLu HiXK po3rnagaT iHAMBIAYaNnbHI CKapry 3aABHNL LLIOAO CnpaBefnnsoil
caTucoakuii BignosigHo fo cTaTTi 41 KoHBeHUiT i uepe3 06CTaBNHW PO3rAsHYTOl
cnpasu, Cyg xoue po3rsHYTH, AKUMU MOXYTb OYTW HacnigKu Ans BignoBigHOT
ZdeprkaBu wogo cratTi 46 KoHBeHLuii. BiH moBTOpPIOE, Wo Ha nigcTtasi cTaTTi 46 Bu-
coki [lorosipHi CTopoHU 3060B'A3anncA BUKOHYBATV OCTaTOYHI pileHHA Cyay
B OyZb-AIKMX CNPaBax, y AKX BOHW € CTOPOHAaMU, BUKOHAHHA KOHTPONeTbcA Ko-
MiTeTOM MiHicTpiB Pagn €Bponu. 3 LbOro BUMMBAE, 3-NMOMiXK iHLIOTO, O PileHHS,
y akomy Cyf 3HaXOAUTb MOPYLUEHHA, HAKNaAaE Ha BiAMOBIAHY fep»aBy opuanyHe
3000B'A3aHHA He TiNbKM CNAATUTK CYyMU, NPUCYLXKEHI WAAXOM CnpaBeasivBoi ca-
TchaKuii 3a ctatTeto 41, ane TakoX i 06paTu, BiANOBIAHO O KOHTPoso KomiteTy
MiHICTpiB, 3aranbHiTa/abo, AKLLO JOPEYHO, iHAMBIAYaNbHI 3axoau, Wwo 6yayTb npu-
NHATI B iXHbOMY BHY TPiLLIHbOMY NPaBOMNOPAAKY, 06 MOKNACTY KiHELb MOPYLUEHHIO,
BuaBneHomy Cyaom, i BUNPaBUTY HACAIAKW, HACKINbKM Lie MOXKNNBO.

BignosigHo Ao KOHTposto KomiTeTy MiHICTpiB, BiANOBiAHa AepKaBa 3anuLua-
€TbCA BiNbHOIO Y BUOGOPI 3aCO6Y, 3a AOMOMOrOI0 AKOTO BOHA BUKOHAE CBOT NPaBOBi
30008B'A3aHHA BiANOBIAHO 0 cTaTTi 46 KOHBeEHLi, 38 yMOBW, L0 TaKi 3acobu € cy-
MiCH/MU 3 BUCHOBKaMW, BUKNageHumu B piweHHi Cygy (ame.“Ckouuapi i JxnyHta
npotu Itanii” (Scozzari and Giunta v. Italy) [GC], No 39221/98141963/98, § 249, ECHR
2000-VIll, i “Bponioscki npoTu Monbuwi” (Broniowski v. Poland) [GC], No 31443/96,
§ 192, ECHR 2004-V).

40. Cyp BBaxae, Wo BiANOBiAHa fiepKaBa Ma€ BNpoBaanTK 3acib (3axia), wo
3a6e3neunTb AifICHO epeKTVBHE BifLLIKOAYBaHHA WOA0 NnopylleHb KoHBEHLi, BU-
3HAYEHMX Y LIbOMY PiLLEHHI OO L€l 3asABHNL, @ TAKOX O BCiX NOAIOHMUX 3aAB, WO
po3rnAaganvca 4o Uuboro, BignoBiaHO 4O NPUHLUMMIB 3aXUCTY MPaB, BCTAaHOBMIEHNX
y cTatTi 8 KoHBeHUii i ctatTi 1 npotokony No 1, i BigNoBiAHO A0 NOro pilleHHA
NpPOo NPUNHATHICTb Bif 14 6epe3HAa 2005 poky. Takmii 3axia Mae 6yTu giicHAM npo-
TArOM TPbOX MICALIB 3 AaTW, KOS BUHECEHe Lie pilleHHs, | BiAWKOAYBaHHA MaE
30iMICHIOBATMCA NPOTATOM TPbOX MiCALIB NiCNA LIbOroy.

Inawky Ta iHwi npotn Monposu Ta Pocii
(Ilagscu and Others v. Moldova and Russia),
No 48787/99 [BI], 08 nunHa 2004 p.'?

@akmu. Y yepsHi 1992 poKy 3aasHUKU 6ys1u 3ampumaxi y cebe gdoma 8 Tu-
pacnoni nodemu, 0esAki 3 AKUX 6ys1u 00A2HeHi 8 popmy YomupHadyamoi Apmii
konuwHeozo Coto3y PadaHcekux CoyianicmuyHux Pecny6nik (CPCP). 3aagHuku
38UHYBa4y8auUCA 8 AHMUpPAOAHCbKIl 0issIbHOCMIi Ma He3aKoHHIU 6opombbi npomu

126 Case of llascu and others v. Moldova and Russia (Application no. 48787/99) = [CnpaBa «/nawky ma iHwi npomu
Mondosu ma Pocii»]: Judgment European Court of Human rights 8 July 2004 (merits and just satisfaction). HUDOC:
database. URL: https://hudoc.echr.coe.int/eng#t {«fulltext»: [“\«CASE%200F%20ILASCU%20AND%200THERS%20
v.9%620MOLDOVA%20AND%20RUSSIA\™], “documentcollectionid2»: [«GRANDCHAMBER», «CHAMBER»], «itemid»:
[«001-61886»]} Mepeknaz ykpaiHcbkoto MoBoto: Ogpiicia cmopikka lpoexkmy Padu €gponu «BHympituHe nepemiuyeHHs
8 Ypaini: po3pobka mpueanux piieHw». URL: https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMCont
ent?documentld=09000016806h5966.
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nezimumHozo ypady pudHicmpos’s. Im makox 6ynu nped’seneHi 36UHy8ayeHHs
8 IHWUX 3/104UHAX, 8 MOMY YUCAi 8 080X 86UBCMBAX. Y 2pyOHi 1993 poKy BepxosHuli
cy0 lMpudHicmpos’s 3acyous naHa lnauwiky 0o cMepmHoI Kapu 3 KoHgickauieto MatiHa,
a iHWUX 3aA8HUKI8 — 00 N036assieHHA 80/1i HA mepMiH 8i0 12 0o 15 pokig 3 KoHdic-
Kauieto MaliHa. 3aA8HUKU CKAPXUJIUCA, 30KpeMd, Ha me, Wo cy0, AKUU BUHIC BUPOK,
He Mas Ha ye topucouKyii'?.

Bumse 3 piweHHs

3azanvHi NUMAHHA BUKOHAHHA No3umueHuUx 30608’s3aHb y cghepi npae
JII0OUHU (NUMAHHA PPUCOUKUIT). «<314. 3rigHOo 3 BiANOBIAHUMN NPUHLMMNAMYN MiX-
HapoAHOro npaea, [lep»aBa NOBUHHA HECTW BiANOBIAANbHICTb, AKLLO BHACTIAOK
BOEHHUX Jil1 (3aKOHHVIX U/ HE3AKOHHVIX) BOHA Ha NPaKTULi eGeKTVBHO KOHTPOJIOE
TEPUTOPIlo, WO PO3TaWoBaHa 3a MexaMu ii gepxaBHoT Teputopii. O60B'A30K
3abe3neynTn Ha TaKill TepuTopii NpaBa Ta cB060AN, BMKNALeHi B KoHBeHLil, BU-
NAnBae 3 GaKTy TaKOro KOHTPOSIIO, HE3aEXHO Bif TOrO, U 3LiICHIOETLCSA BiH 6e3-
nocepenHbo, Yepes BRacHi 36poliHi cunm abo Yepes NignopsaKoBaHy MicLesy
aaMiHicTpauito (Tak camo).

315. Heo60B's13k0BO BU3HavaTu, un [loroipHa CTopoHa AilicHO Mana ToTaslb-
HWI KOHTPOJb HaZ MONITUKOIO Ta JiAMM OpraHiB BNagun Ha TepUTOPIi, pO3TalLOBaHiIl
3a MeXaMu ii feprkaBHOI TEPUTOPIT, OCKINIbKM HaBiTb 3aranbHNN KOHTPOMb Hag, Te-
puTopieto Moxe nepeabayaty BignosiganbHicTb [JorosipHoi CTOpoHu, Npo AKy nae
MOBa (AVB. pilleHHA B UUTOBaHIl Buwe cnpasi Jloisigy (Loizidou (cyTb cnpasn)),
€. 2235-2236, n. 56).

316. AAkwo [orosipHa [lepaBa Ma€ 3arajibHUN KOHTPOJb HaJ TEPUTOPIEID
Kamu ii conpgatis abo NocaioBrx 0cCi6 y LibOMY PErioHi, ane TakoX MOLMPIETbCA
Ha il micyeBoi agMiHicTpaLii, AKa yTpMMy€e CBOI NO3uLii 3aBAAKM il BOEHHIN Ta
iHWiM nigTpUMUi (oMB. pilleHHA B LMTOBaHIl BuLe cnpai“Kinp npotu TypeuynHun”
(Cyprus v. Turkey), n. 77)».

«332. Bu3Hauatoum 06cAr no3uTnBHKX 3060B'A3aHb [lepkaBu, NOTPiOHO Bpaxo-
BYBAaTV CripaBe/IMBE CNiBBigHOWEHHS, AKe MOTPIOHO AOCATHYTU MiXK 3aranbHUMN
iHTepecamu 11 iHTepecamn oKpemoi 0cobu, Pi3HOMaHITHICTb CUTYaLill, HAABHUX
y JorosipHux [lepxaBax, a TakoxK BM6ip, AKUI NOTPIGHO 3po6uTN 3 TOUKK 30pYy
npiopuTeTiB i pecypcis. Li 30608’A3aHHA MAKoOX He NOBUHHI Maymadumuca ma-
KUM YUHOM, W06 Haknadamu HenocuslbHUl abo HaomipHuUl mazap (gyB. pilleHHA
y cnpasi“Osriop NoHaem npotu Typeuuntn” (Ozgiir Giindem v. Turkey), N2 23144/93,
n. 43, ECHR 2000-111).

333. Cyp BBaxae, WO y BUNagKax, konu [lepxasi, Aka € [lorosipHoto CTOpoHOI0,
nepeLLKoaKatoTb 34iCHIOBaTM CBOT MOBHOBAXKEHHA Ha BCil Ii TepUTOPIi, CTBOPIOIOYM
cuTyauito ge-bakTo, Konm BCTaHOBMIETLCA CEMAPATUCTCHKUI PEXINM, HE3ANEXKHO
Bifj TOTO, UM CYyNnPOBOAXKYETbCA BiH BOEHHOI OKyMavi€io iHWow [epasoto, Lie

127 JKcTeppuTopUanbHan IOPUCAUKLIA TOCYAAPCTB-YUACTHUKOB. MHopmayuorHo-memamuyeckudi nucmok. Hos6pb,
2014. URL: https://www.echr.coe.int/Documents/FS_Extra-territorial _jurisdiction_RUS.pdf.
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He CKaCoBYE PUCAMKLIT BiANOBIAHO A0 cTaTTi 1 KOHBeHLUiT Hag Ti€lo YaCTUHOI
TEPUTOPII, LLO TMYACOBO KOHTPOJIOETLCA MiCLLEBUMM OpraHaMu BRagu, AKi nia-
TPUMYIOTbCA MOBCTAHCbKMM CUlaMm abo iHWot [lepKaBoto.

OpHak Taka daKTMUYHa CMTyalia 3MeHLWYe chepy PUCANKLIT, OCKINbKM
3060B'A3aHHA, y3aTe [lepKaBoto 3rifHo 3i cTatTeto 1, NoBUHHe po3rnagatmca Cy-
ZAOM nnLe 3 No3uuii No3nTUBHUX 060B'A3KIB [JoroBipHoi [lep»<aBu CTOCOBHO 0OCi6,
o nepebyBatoTb Ha ii TepuTopii. Taka depxasa Nno8UHHA CKOpUCMAMUCA 8Cima
00CMynHUMU PUOUYHUMU MA OUNJIOMAMUYHUMU MOX/TUBOCMAMU, 3AC8i0YeHUMU
nepeo iHo3eMHUMU 0epXagamu i MiXXHaGpOOHUMU Op2aHi3ayismu, ujob npodoexyed-
mu eapaHmysamu 3a0080Js1eHHA npas ma c80600 8i0NosioHo 00 KoHseHUyii.

336. Cyg NnoBUHEH BM3HaunTK, Ym Bnaga Mongosu BUKOHana cBoi NO3UTUBHI
3000B'A3aHHS, Wo0b 3a6e3neunTy NpaBa, rapaHToBaHi KoHBeHLi€, um, ik cTBEp-
AXYI0Tb 3aABHUKN 1 Ypap PymyHil, Ypag Monaosu He BXKMB JOCTaTHIX 3aXOAiB
ANA 3aXNUCTY LMX Npas.

337.Y uin cnpasi, 3BaxKatoun Ha cknagHictb GaktuyHoi cutyauii, Cyn Hacam-
nepeq BBaXae, WO NUTaHHA WOAO TOro, Y1 BUKOHana Mongosa CBOT NO3UTUBHI
3060B's13aHHA, TICHO NoB'A3aHe 3i B3aeMMHaMu Mi>k MongoBsoto Ta Pocilicbkoto
Qepepauieto Ta B3aeMUHaMu Mix MpupaHicTpos’am i Pocincbkoto Oepepadieto.
Kpim Toro, noTpibHo 3Ba)kaTu Ha BNnMB, AKNA MongoBa morna 6 3aincHUTY Yepes
Pocinicbky Oepepadito, o6 noKpawmuTy cMTyaLito 3aABHMKIB Ha MOJTAOBCHKIl
TepuTopii NpuaHicTpos's.

338. Cyp 3a3Havae, WO BiH He Ma€ IopUCAMKLIT po3rnagaTti, Ym nNoaii 4o patu-
dikauii Mongosoto KoHBeHUii 6ynu cymicHi 3 Ti nonoxxeHHAMW. OfHaK BiH MOXe
BpaxoByBaTy fii, yunHeHi o gatn patudikadii, nig yac posrnagy nosnTUBHUX
30608'A3aHb MOJOBM Ta BUKOPUCTOBYBATH 1X AN1A MOPIBHAHHA Nif Yac OLiHKM
3ycunb Mongosu nicna 12 BepecHa 1997 poky.

339. lNo3umugHi 30608’a3aHHA Mondo8u cmocytomsca 3ax00i8, NOmpibHUX
0715 8iOHOB/1eHHA KOHMPOJ10 HAo [IpUOHICMPOBCLKOI MepUMOopIEto AK ymeepoXXeH-
HA i topucOUKyii, a makox 0514 3abe3nedeHHs nosdau 00 NPAes 3dABHUKIB, 30Kpema
cnpobu ix 38inbHUMU.

340. 3060B'A3aHHA BiGHOBUTY KOHTPOMb Hag MpuaHICTPOB'AM Hacamnepen
BMMarasno Big Mongosu yTpyMyBaT/CA Bif NiATPUMKIN CENapaTUCTCbKOro pexnmy
«MMP», a no-gpyre, BiATN, y>KNBaKOUU BCiX MOXITNBMX MOMITUYHUX, CYIAOBUX Ta iHLLINX
3axofiB AnA BiAHOBJIEHHA KOHTPOJIIO Haf, CBOEID TEPUTOPIEIO».

«344. Cyo He 6a4yums 8iomosu Mosidosu 8i0 cnpob 30ilicHI08amMu OPUCOUKY0
8 UbOMY pezioHi yepe3 3MeHWeHHS Kiflbkocmi 3axo0is, 6epyyu 0o ysazu mol ¢akm,
wo dekinbKa iz 3axodis, Aki enada Mondosu paHiwie 8xusna, 6;10Ky8aaucsa y 8ionogiovb
3axodamu i3 60Ky “MMMP” (Ous. nyHkmu 181-184 suwje).

Cyn 3a3Havag, Wwo Ypag Mongosu cTBepAKYBaB, Lo 3MiHa cTpaTeriiy AuniomMa-
TUYHUX NiAX0Aax, PO3paxoBaHUX Ha NiAroTosKy MNpuaHICTPOB’A 4O NOBEPHEHHA Mif
lopucankuito Mongosu, ctana Bignosiaao Ha BUMOMM cenapaTuCTiB Mif Yac ANCKY-
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Civ Wwopo BperynoBaHHA cuTyauiiy MpraHicTpoB'i Ta 3BiNnbHeHHA 3aABHNKIB. Bigno-
BiZJHO, BiH BiIMOBMBCA Bifj paHille yXBasieHVX 3aX0fiB, 0COGNIMBO B OPULNYHIN che-
pi. Wopno uboro Cyn nocmnaeTbca Ha NoKasaHHA ceigkis — n. CTyp3a (ave. lopaTok,
nn. 309-314) i n. Cugoposa (aue. JonaTtok, n. 446).

345. MNapanenbHo 3i 3MiHOIO CTpaTeril 3MiHMANCA CTOCYHKM MiX Briagoto Mon-
fosu Ta MpngHicTpoBCbKUMYM cenapaTrcTamu. byno yknageHo foroBopu npo eko-
HOMIYHyY CMiBMpaLito, HaNarogXeHo CTOCYHKM Mix MapnameHtom Mongosu i “nap-
nameHTom MMP’, npoTArom KiflbKox PoKiB icHyBana criBnpaus y cdepi noniuii ta 3
nuTaHb 6e3MneKu, a TakoX B IHLLKIX Frany3Ax, TakvX AK ynpassiHHA NOBITPAHUM PyXOM,
TenedpoHHOro 3B'A3Ky Ta cnopTy (AuB. NyHKTM 114, 1781 185 BuLye).

Ypsag MongoBsu nosAcHMB, Wo Ui 3axoam ana cnisnpadi 6yno sxuto Mongosoto
yepes NparHeHHA NOKPAaLLUTM NOBCAKAEHHE XUTTA niogen y NpunaHictpos'i Ta gatu
M 3MOry BECTU HACTINbKN HOPMAabHUI CNOCIO XUTTH, HACKINbKM Lie MOXINBO.
Cyn, sk i Ypsag MonpoBu, BBaXag, LU0, 3BaXKatoum Ha CBOK NPprpoay i 0OMeXeH
XapakTep, Ui Aii He MOXHa BBa)aTu NigTPUMKOLO MPUAHICTPOBCHKOrO peXxunmy.
BoHu HaTOMiCTb BMpakatoTb NigTBepakeHHA MongoBoto il nparHeHHA BigHOBUTMK
KOHTpONb HaA MNpuaHicTPOBCbKMM perioHom».

«348. Cyn He ma€ [OKas3iB TOro, WO 3 Yacy 3BilbHEHHA M. InawKy y TpaBHi
2001 poky Bnafa Bxuna epeKTUBHUX 3ax0f4iB, WO NPUAMHUTY NOCTIMHI No-
pyLWweHHA npas, rapaHTOBaHMX KOHBEHLIEIO, Ha AKI CKap»KMANCA iHWI 3aABHUKN.
Okpim TBepaeHb n. CTyp3a npo Te, Wo y cBoiX BigHocuHax 3 [TMP Bnaga Mongosu
perynapHo nopyLuyBasna NMMTaHHA WoAO 3BiflbHeHHA 3aaBHUKIB, CyA He Ma€ iHWOoT
iHbopmaLii, Aka 6 BUNpaBgana BUCHOBOK Npo Te, Wo Ypaa Mongosu fJoknas fo-
CTaTHbO 3YCW/b Y BMPILLEHHI L€l cuTyadii.

I1i0 yac nepezogopis i3 cenapamucmamu esaoa Mosdosu obmMexundce ycHu-
MU 32a0Kamu npo cumyauyito 3asa8HUKI8, He HaAMAdz2ar4yucb 00cazmu y2oou, AKa 6
2apaHmysasna nosazy 00 ixHix npas 32i0Ho 3 KoHgeHuyieto (dus. Jodamok: n. Cmyp3a,
nn.310-313).

Xoua 3aABHMKN No36aBneHi ceoboam Bxe maixe 12 pokis, Cyny He 6yno
HaBe[lJeHO XOAHOro 3arasibHOro niaHy Ana BperyntoBaHHA [puaHICTPOBCbKOro
KoHONIKTY, a Ypag Mongosu He 3asBMB NPO iCHYBaHHA NOAIGHOro JOKYMEHTa un
npo Te, WO Ha Lo TeMy TPUBaKOTb NEPEroBOpM.

349. Bnaga Monaosu TakoX He NpuAainAana ysarv foni 3aaBHUKIB y CBOIX ABO-
CTOPOHHIX BigHOCMHax i3 Pocilicbkoto Oepepallieto.

Ha pymky Cyay, Ton ¢aKT, Lo Ha cinyxaHHi 6 nunHAa 2001 poky Ypaa Mongo-
B/ YTPMMaBCA Bifl TBepAXKeHb Npo Te, Wwo Pociicbka Gefepadina BignosiganbHa
3a IMOBIPHI NMOPYLUEHHS, WO CTOCYITbCA NPUCYTHOCTI il apmii y MNpugHicTpoB”,
o6 He NepeLLKoAKaTI NpoLiecy, “CpAMOBaHOMY Ha MPUMHEHHA. .. yTPUMYBaHHSA
3aABHYKIB Nif BapTolo..." (ANB. NYHKT 360 HMXKYe), NPU3BiB [0 BM3HAHHA 3 NOTO
60Ky MOXNMBOIO BM/INBY POCINCbKOI BNagmn Ha MpuaHICTPOBCbKNIA pexium, wob
BOHA, Y CBOIO Yepry, 3Mycuna ix 3BifIbHUTY 3aABHUKIB. YCynepeuy no3uLii 4o TpaBHA
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2001 poky, konv Bnaga Mongosu nopyLvna nepep pociicbKoto BAafoo NUTaHHA
3BifIbHEHHA 3aABHVKIB, NiCNA LbOro HaMaraHb 3MiHUTU CUTYaLilo He 6yro.

B ycAaxkomy pasi Cyay HeBifomo npo 3BepHeHHA Bnaan Mongosum Ao pocincbKoi
Bnagw nicndA TpaBHA 2001 poKy Npo 3BiNlbHEHHA 3aABHUKIB.

350. Cya 3a3Hauvag, Wo neperoBopu WOAO BperynioBaHHA cuTyauii y Mpu-
[HicTpoB, Ae Pociticoka ®edepayis Oie Ak [lepxxasa-eapaHm, TpyBatoTb i3 2001 pokKy
6e3 3rafjoK Npo 3aABHYKIB i 6e3 yXKMBaHHA UM po3rnAgy Bnagoto Monaosu 3axoais
AN 3abe3neyeHHn nNpas 3aABHVIKIB BiAMOBIAHO J0 NONoXeHb KoOHBeHLU.

351. 3 ypaxyBaHHAM YCix maTepianis y noro posnopagkeHHi Cya BBaxae, Wwo
HaBiTb NicNA 3BiNbHEHHA N. Inalwky y TpasHi 2001 poky Bnaga Mongosu 6yna cnpo-
MO>KHa BXWTV 3ax0fiB ANA 3abe3neyeHHs NpaB 3asBHYIKIB 3rigHO 3 KOHBEHLi€l0.

352. Takum unHom, Cyg iilLoB BUCHOBKY, LU0 BifnosiganbHicTb Mosi0osu 32i0HO
3 KoHseHUyjieto nosiseae 8 HEBUKOHAHHI ITNO3UMUBHUX 30608’93aHb cMoco8Ho 0ili hica
mpagHa 2001 p., npo ski idembca y ckap3i».

«392. Yci HaseleHi suwe hakmu niomeepoxxytome, wio “IIMP’] aka 6yna cmeo-
peHa 8 1991-1992 pp. 3a niompumku Pociticekoi ®edepauyii ma HadineHa opzaHamu
8/1a0u U 8/1aCHO0 AOMiHICMpayjiero, 3a/1UWdeMsCA Nio eheKmusHUM KOHMpPosieM abo
npuHatmHi supiwaneHUM 8nugom Pociticekoi Qedepayii ma npodosxye icHysamu
Jluwe 3ag80sKU 8ilicbKosill, eKOHOMIYHIU, hiHaHco8il i nonimuyHit nidmpumyi Pocii.

393. Tomy Cy0 88aXAE, WO Ye ChpUHUHAE NocmiliHy | 6e3nepepeHy 8ionosidase-
Hicme Pocilicekoi ®edepayil 3a 007110 3aABHUKIB, OCKINIbKU NOAIMUKA hidmpumKu
Pocieto pexxumy ma cnienpays 3 Hum npodosxxyeanucs U nicia 5 mpagHa 1998 poky;
nicna uiei gatn Pociicbka Qepepalia He pobuna cnpob NoCcTaBUTU Kpanky B Cu-
Tyauii i3 3aABHMKaMK, AKa BMHUKNA Yepes il nocepefHUKiB, i He pobuna Hivoro,
o6 3anobirTv nopyLeHHAM, siKi, IMOBIpHO, BigbyBanuca nicna 5 TpasHA 1998 p.

3Barkaloum Ha Lie, HeMa€ 3HaueHHs, Lo 3 5 TpaBHA 1998 poKy npeacTaBHNUKN Po-
cincbkoi ®efepallii He 6panu NPAMOT yuacTi B MOAIAX, NPO AKi NAeTbCA B Ll CKap3i.

394, Taknm YMHOM, 3asiBHMKW MignagatoTb nig “lopucamkui” Pocincbkoi Qe-
Aepauii BignosigHo o ctatTi 1 KoHBeHUii, a gii Pocii, npo aki ngetbca B ckapsi,
CMPUYMHAIOTD ii BiANOBIZANbHICTb».

Mo3zep npotu Pecny6niku Mongosa Ta Pocii
(Mozer v. the Republic of Moldova and Russia),
N2 11138/10 Big 23 ntotoro 2016 p.'*

®axkmu. [pomadaHuH Mondosu, emHidHul HiMeyb, Hapoousca ma xug y Tu-
pacnoni 3 1978 0o 2010 poky. 3 2011 poky sumyweHul 6ys wykamu npumyJsnky
y llsedyapii.

128 (ase of Mozer v. the Republic of Moldova and Russia (Application no. 11138/10) = [CnpaBa «Mo3ep npotu Pecny6niku
Mongosa Ta Pocii»]: Judgment European Court of Human rights, Grand Chamber 23 February 2016 (merits and just
satisfaction). HUDOC: database. URL: https://hudoc.echr.coe.int/eng# {«fulltext»: [«Mozer»],»documentcollection
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24 nucmonada 2008 poKy 3aA8HUKA 3ampuMa’su 3a nido3poro 8 0GMaHi KOMNAHi,
8 AKil 8iH npayroeas, Ha cymy 85 000 0onapis. Ak cmeepoXxye 3asg8HUK y pe3ysibmami
Nno2po3 CMoCcoBHO Hb020 Ma (i2o pooduyis, 8iH HA0A8 3i3HABAbHI NoKa3u. 26 uc-
monada 2008 poky «HapodHul cyo Tupacnona» nomicmug 3ag8HuUKa nio eapmy
HA HeB8U3HAa4YeHUl CMpoK.

Y Micyax mpumarHa nio apmor cmaH 300p08’s 3as8HUKA 3HAYHO NO2ipUWUBCA
(3 OUMUHCMEBa 8iH x80pie Ha BPOHXIAbHY dCMMy). 3a meepOXeHHAMU 3dA8HUKA,
YMOBU (1020 ympumy8aHHs Oy/1U HEHAIEXHUMU.

21 sepecHs 2009 poKy 6ambKu 3as8HUKA 00MO2/1UCA NPOBeOeHHA MeOUYHO20
o6cmexxeHHA 0/18 CB8020 CUHA, pe3y/lbmamom AK020 CMAas 8UCHOBOK NPO me, Ujo
CcmaH 300p0o8’a 1020 3HAYHO NO2IPWYEMbLCA, WO CMAHO8UMb 302p03y 0414 Lio2o
XUMMS, a 8 yMO8AX MPUMAHHSA Ni0 8apmMoIo HEMOX/1u8o 3abe3neyumu Has1exHo-
20 Ui020 JiKy8AaHHA. He3gaxaroyu Ha maki 8UCHOBKU, yMO8U MPUMAHHA 3dA8HUKA
He NOKpauwunucs.

1.1unH#a 2010 poky «HapooHul cyd Tupacnona» 8U3HAs 3aA8HUKA BUHHUM HA Nio-
cmasi cmammi 158" «KpumiHanebHo2o kodekcy [TMP» 3a npuc8o€eHHA Kowmig 080X
KoMnawHit i 3acyous (io2o 00 cemu poKig y8’a3HeHHA 3 8i0mepMiHy8aHHAM HA N'AMb
pOKi8 ma 3 KoHickayjero Kowimie ma 8/1acHOCMi, ni3Hiwe 8iomepmiHy8aHHsA 6yno
CKacosawe.

Po3znaHyswu K1onomaxHa 3axucHuka 22 ciyHa 2013 poky BepxosHuli cyo
Pecny6niku Mondoga ckacysas 8upok CMOCOBHO 3AABHUKA, y 38’A3KY 3 MUM, WO 8iH
nocmaxogneHuli cyoom «[TMP», akul He € cmgopeHUM 8i0N08IOHO 00 3aKOHOOA8-
cmea Mosndosu, a momy He mMie 3aKOHHO 3acyoumu 3aA8HUKaA. 31 mpasHsa 2013 poky
lenepaneHa npokypamypa Pecny6niku Mondosa nogidomusia 3aagHUKa npo me, wo
80HA iHiYit08ANA KPUMIHAbHE PO3C/iI0YB8AHHA Uj000 (i020 HE3AKOHHO020 MPUMAHHSA
nio sapmoto. Ane Yepe3z HEMOXIUBICMb NPosedeHHA NPoyedypHUX 3axodie Ha me-
pumopii camonpozonoweHoi «[IMP» npocyHymucs 0ani He 80a10cA.

Bumse 3 piweHHs

«115. BignosigHo Ao BCcTaHOBMIEHOro NpeLeaeHTHoro npasa Cyay, depxasu
38iM1bHAIOMbCA 8i0 8iI0N0OBIOAILHOCMI Neped MiXHAPOOHUM 0p2aHOM 3d C80i O,
00KU BOHU MArmb MOXJIUBICMb 8pe2ysin8amu cnpasy 8 Mexax 8/1acHoi npasosor
cucmemu. Ti, xTO H6a)ka€e 3BePHYTUCA A0 HarNAAoBoI iHcTaHUii Cyly 3 NUTaHHAM,
O CTOCYETbCA CKAPT Ha Aii AeprkaBy, 3060B’A3aHI cnoYaTKy BMKOPMCTATH 3a-
o6y MPaBOBOro 3axMCTY, AKi HaJATbCA HALliOHaNIbHOK MPABOBOI CUCTEMOID
(amB., Kpim 6araTbox JOKYMEHTIB iHLWMX OpraHiB, cnpasy “AKaiBap Ta iHWi NpoTu
TypeuunHn” (Akdivar and Others v. Turkey), Big 16 BepecHa 1996 p., n. 65, [lo-
nosigi 1996-1V; cnpasy “BykoBiu Ta iHwi npoTu Cep6ii” (Vuckovi¢ and Others
v. Serbia) (nonepeaHe 3anepeuenHs) [BM], NoNo 17153/11 i 29 iHwwux, n. 70, Big

id2»: [«<GRANDCHAMBER»,»CHAMBER»],»itemid»: [«001—-161055»]}. Mepeknan ykpaikcbkoto MoBoto: OgpiyitiHa cmo-
pitka Mpoexmy Padu €8ponu «BHympiuHe nepemitierta 6 Ypaiki: po3pobka mpusanux piwseHs». URL: https://rm.coe.
int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016806h5928.
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25 6epe3sHa 2014 p.; i cnpasy “lepriHa npoTu PymyHii” (Gherghina v. Romania) [BIM]
(Bnn.), No 42219/07, n. 84, Big 9 nunHa 2015 p.).

116. OTe, 060B'A30K BNUYEPNAHHA HalioHanbHUX 3acobiB NPaBoOBOro 3a-
XWCTY BMMarae Bifj 3aABHVKa HOPManbHO BUKOPUCTOBYBaTK 3acoby NpaBoBOro
3aXUCTY, AKI JOCTYMHI Ta 4OCTaTHI, AKWO BiH Ma€ npeTeH3ii BignoBiaHO Jo KOH-
BeHLUii. I[cHy8aHHA 3a3HaYyeHuUX 3acobie Npasoso20 3axucmy NO8UHHO 6ymu 0o-
CMAmMHbO BU3HAYEHUM He MislbKu 8 meopil, a U Ha npdkmuyi, 8 iHWoMY pasi im
6pakysamume HeobxioHoi 0ocmynHocmi ma egpekmusHocmi (auB. cnipaBy “AkgiBap
Ta iHwi” (Akdivar and Others), wo 3ragyeTbca BuLle, n. 66; “Bykosiy Ta iHWi npo-
™ Cep6ii” (Vuckovi¢ and Others v. Serbia), wo 3ragyetbcs Buwe, n. 71 i cnpasy
“TepriHa npotu PymyHii” (Gherghina v. Romania), wo 3ragyetbca suue, n. 85).
LlJo6 6ymu epekmusHUM, 3aCi6 NPpasoso2o 3axucmy nosuHeH 6ymu 30amHuti 6e3-
nocepedHbO 8UNPABAAMU CMAH CNPABU, WO OCKAPXKYEMbCA, | dasamu peasb-
Hi waHcu Ha ycnix (anB. cnpasy “Cengosiy npotu Itanii” (Sejdovic v. Italy) [BI],
No 56581/00, n. 46, €EKIMJ1 2006-I1, “BykoBiu Ta iHwi” (Vuckovi¢ and Others), wo
3ragyeTbcA BuLLe, . 74 i cnpasy “TepriHa” (Gherghina), Wwo 3ragyeTbca BuLe, . 85).

117.Y uin cnpasi Cyg 3a3Havae, WwWo y po3gini 1 3akoHy No 1545 npamo Bu-
3HAYeHO, LLO 10r0 3aCTOCOBYIOTH 10 CMPaB, KOJN LWKOAA 3anofifHa He3akoOHHUMM
JifIMU NPABOOXOPOHHMX OPraHiB, OpraHiB NpoKypaTypu abo cyaamu (AuB. NyHKT 72
BuLLe). 3a 0aHumu Ypsady Mondosu (Ous. nyHKm 129 Hux4e), misibku mi op2aHu (3o-
Kpema, cyou), AKi 6ysu cmeopeHi 8idnosioHo 0o 3akoHoO0ascmaa Mo1008u, MOXymeb
6ymu ogiyitiHo susHaHi makumu. Ha dymky Cydy, ue, 30aembCA, BUK/IOYAE OyOb-aKe
8i0WKOOY8AHHA 3a He3AKOHHI Oil 6y0b-AKuX “cydis” abo “npokypamypu” abo iHwux
opeaHie, cmeopeHux “lIMP”.

118. Okpim TOro, He3Baxkatum Ha Tol ¢akKT, wo Ypan Mongosu HaBiB Kinbka
npuknagis, konu BepxosHnin Cyn ckacyBaB MOCTaHOBY, yxBaneHi“cygamu NMP” (ak
y cnpasi InaLwuky, n. 222), a Takox cnpasw, B AKX 3akoH No 1545 cnyrysas nigctaBoto
A9 YCNiLUHOMO BUMaraHHA BiALWKOAyBaHHA, He 6yno HaBeAeHO XOAHOro NpUKnagy
iHOMBIAYanbHOro OTPUMAHHA BigWwkKoAyBaHHA Big MongoBu nicna ckacyBaHHA
piweHHs “cygy MMP”. Cya He nepeKoHaHWU B TOMY, WO 3a TaknxX 06CTaBMH 3akoH
No 1545 3acTocoByeTbCA y CNpaBi 3aABHUKaA.

119. Cyn 3a3Hayae, Wo y CBOIX 3ayBaXeHHsAX Big 31 xoBTHA 2014 p. Ypag
MonA0BY YTOUHNB, L0 HaLliOHaNbHi 3aco61 MPaBOBOrO 3aXMCTY, AKi MOBUHHI 6y TI
BMUYepnaHi 3asBHUKoM B Mongosi, "[6ynu] HasBHUMM 3aco6amy MPaBOBOO 3aXMCTY,
AKi [6ynu] epeKTVBHIMI Y BUNaKax NO3UTUBHUX 30060B"A3aHb YpAAy i BiACY THOCTI
edeKTBHOrO KOHTpomo” (NyHKT 129). 3027140y HA Uto 3a58Y IXHE 3anepeyeHHs MOXHA
PpO3yMimu K make, o CMoCyemMbCA MinbKu MOXIUBOCMi OMPUMAHHs 8i0LUKOOY8AH-
H# 8i0n08i0HO 00 3akoHy No 1545 3a 3ampumky 8 yomupu micayi (0us. nyHkmu 48i51
sule) y BUKOHAHHI NO3UMUBHO20 0608 A3KY 8XXUMU OUNJIOMAMUYHUX, EKOHOMIYHUX,
Cy008UX Ma iHWUX 3ax00i8, WO CNPAMOBAHI HA 3abe3neyeHHA OOMPUMAHHA nNpas
3aA8HUKA 8i0N08IOHO 00 KOHBeHUil.

Jopatok 2» 159



120. lpome Cy0 8saxace, ujo 8 3akoHi No 1545 Hemae Hi4020, ujo 00380/1Us10 6
3dA8HUKY 8UMA2amu 8iOWKOOY8AHHSA 3a MAKy 3ampuMKy, 4e 3aCmoco8HO y 8unao-
Kax, AKWo cnioyi opzaHu abo cyou Mondosu (dus. nyHkmu 72 117 suwye) nopywusu
npasa ocobu 8 Mexax KpUMiHanLHo20 abo adMiHicmpamueHo20 NPoBAdXKeHHs, asne
He 00 3ampUMKU i3 BUKOPUCMAHHAM abo HEMOX/IUBICMIO BUKOPUCMAHHA dunJio-
MAamuy4HUX Yu iHWUX 3acobie Ha 0ep>XasHOMY pigHi.

121. 3 ypaxyeaHHAM 8UKadeHux sulye MipkysaHb Cy0 8iOXUNAE 3anepedeHHs
Ypady Mondosu npo Hesu4epnaHHA HaYioHAIbHUX 3acobig Npagoso2zo 3axucmy’.

Mpaeo Ha xumma."169. Cya BCTaHOBMB, L0 BiAMNOBIAHO A0 NEPLLOro peyeH-
HA NYHKTY 1 CTaTTi 2 MOXKe BUHMKATV NO3UTUBHNI OOOB"A30K epKaBu 3axuLLiaTi
XWTTA 0CO6U Bifj BTPYUYaHHA TPETiX CTOpiH abo Hebe3neyHoi ANnd XX1MTTa XBopoou
(auB. cnpaBy “OcmaH npoTtu CnonyyeHoro Koponisctea” (Osman v. The United
Kingdom), Bip, 28 xoBTHA 1998 p., nn. 115-122, [lonosidi 1998-VIII; cnpasy “Awa
npotu Typeuunnn” (Yasa v. Turkey), Big 2 BepecHa 1998 p., nn. 92-108, Jonosidi
1998-VI; i cnpasy “L.C. B. npotn CnonyueHoro Koponisctea” (L. C. B. v. the United
Kingdom), Big 9 uepBHs 1998 p., nn. 36-41, Jonosidi 1998-11l). Y modi xe yac minvbku
Y BUHAMKOBUX BUNAOKAX (hi3UYHE XOPCMOKe N0BOOXEHHS 3 GOKY 0epXXasHUX npeo-
CMAasHuKkis, Wo He npu3sesio 00 CMepmi, MoXe c8id4uMmMu npo nopyweHHA cmammi 2
KoneeHuii (puB. cnpaBy “Makapauuc npotu peuii” (Makaratzis v. Greece) [BI],
N250385/99, n. 51, EKIMJ1 2004-XI).

170.Y uin cnpasi Cya 3a3Hayvae, WO, He3BaXaloun Ha 3aranbHUIN HECMPUATAN-
BUI MPOrHO3 AJA 3asBHUKA, NiKapi HIKONW He CTBEpAXKYBanW, Lo icHyBana 6e3no-
cepefiHA 3arpo3a Noro XNTT. BOHM MOrnv 3ynnHWTY Hanagu acTMU1 3aaBHMKA,
He3BarKatouu Ha Te, Lo 4514 Liboro 6y HeoOXifHi NiKK, AKi NPUHOCKNM AOro 6aTbKN.

171. Tomy Cy0 88axae, wo hakmu, Ha AKi CKapXUecsa 3dABHUK, He 8UMA2arome
OKpeMo20 po32/iAady 8ionosioHo do cmammi 2 KoHeeHUil; 3amicme Yyb020 80HU 6y0ymsb
pemesibHO po32siaAHymi 8idonosioHo 0o cmammi 3 (pnB., 3 8iONOBIOHUMU 3MiHAMU,
cnpasy “Inawwky Ta iHwi” (lascu and Others), Wwo 3ragyeTbca BuLLe, . 418)».

3abopoHa kamyeaHb. «178. [lepxaBa NOBMHHA 3abe3neunTy, WwWob ocoba
yTp1MyBanaca nif BapTolo B yMOBaXx, CYMiCHMX 3 MOBAaroto Ao N04CbKOI rigHOC-
Ti, Wo6 cnocib i MeToA 3acTOCyBaHHA NMOKapaHHA y BUINAAI no36aBneHHA Bofi
He 3aBfaBanu il cTpaxkaaHb abo npobem, piBeHb AKNX NEPEBULLYE HEMUHYUUIA
piBeHb CTpa)aaHb, WO BNacTMBWIA Y pa3i no3basneHHA Boni (auB. cnpasy “Kygna”
(Kudta), wo 3rapyetbca Bule, n. 94 Ta cnpasy “CeiHapeHKo Ta CnagHes npoTu Pocii”
(Svinarenko and Slyadnev v. Russia) [BIM], No 32541/08 i 43441/08, n. 116, €EKIMJ
2014 p. (BUTPUMKN)), | W06 3 OrNAAY Ha NPAKTUYHI BUMOTY YB'A3HEHHS i 30POB's
i 6narononyyusa 6ynun HaneXxHUM YMHOM 3axuiieHi (ame. “Kyana” (Kudta), wo 3ra-
AyeTbca Buwe; “lpanos npotu Pocii” (Idalov v. Russia) [BIM], No 5826/03, n. 93, Big
22 TpaBHA 2012 p.). Y 6inblUOCTi CNpaB, WO CTOCYIOTbCA YTPUMAHHA Nif BapTOH0 0Ci6,
AKi MatoTb NeBHi 3axBoptoBaHHA, Cya po3rnAHYB NUTaHHA NPO Te, Y/ OTPUMYBaB
3asIBHVIK HaNeXHy MeflMuyHy JONOMOry B MicLli M036aBneHHs BOni. ¥ 38’43Ky 3 yum
Cy0 Hazadye, w0 Hasimb HE38AXAIOYU HA Me, Wo cmamms 3 He nepedbaqyae npago
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3dMpUMAHO20 HA 38iIbHEHHA “3 MipKY8AaHb 2yMAHHOCMI', 8iH 3a8X0u maymadus
8UMOzy 3axucmy 300po8’sa i 61a20nN0yYY4A y8'a3HeHUX AK, 30Kpemd, 30608’A3aHHA
Oepx<asu Hadasamu im HeobXxiOHy MeduyHy donomoey (AvB. cnpasy “MaxoMoB NPOTK
Pocii” (Pakhomov v. Russia), No 44917/08, n. 61, Big 30 BepecHs 2010 p.; “Tnagkuin
npotu Pocii” (Gladkiy v. Russia), No 3242/03, n. 83, Big 21 rpyaHs 2010 p.).

179. Y uin cnpasi Cyp 3a3Hayvae, Wo xoya Nikapi Aifwnm BUCHOBKY Npo Mno-
ripleHHA CTaHy 3[10pOB’A 3aABHMKA, a TaKOX HecTauy daxisLiB i o6nagHaHHsA,
HeobXiaHMX AnA NiKyBaHHSA 3a8BHUKA, 871a0a “TIMP” He mineku giomosunaca nepe-
secmu io2o 00 YusinbHOI NiKapHi 0118 fiKy8aHHA, a U 3mycuna (oo 0ani cmpaxoamu
iniodana wie 6insbw cepliosHoMy pusuKy Lio2o 300p08’s, nepesiswiu 3aa8HUKA 00 38U-
yatiHoi'8’asHuyi 15 11omoezo 2010 p. (auB. NyHKT 38 BuLLe). He BUKKA€E CyMHiBiB TO
daKT, Wo 3as8BHMK yXKe CTpa)kaaB Big Hanagis actMu. Cyal TaKOX BPAaXXeHUI TUM
baKToM, L0 3aXBOPIOBAHHA 3aABHMKA, KE BBAXKaNoCs JOCUTb CEPMO3HNM, 06
BMNpaBAaTh MOro nepeBefeHHs A0 UMBINbHOI NiKapHi, He Oyno JoCTaTHbO Mif-
CTaBOIO /1A NoAiGHOro nepeBefeHHs 0Coby, LLIO OUiKY€E Ha CYA0Be 3acifaHHsA (auB.
NyHKT 35 BuLLEe). 38axaroyu Ha 8iocymHicme 6y0b-AKUX NOACHeHb 8iOMO8U Hadamu
3aA8HUKY 8i0nosioHe nikysaHHsA, Cy0 00Xo00UuMb BUCHOBKY, Lo MeduyHa 0onomMoza
3aA8HUKY He 6ysia 3abe3neqyeHa HanexHUm YUHOM».

«182. Ha nigcTaBi HapgaHux maTtepianis Cyn BBaXKa€ BCTAaHOBNEHMM TOW GaKT,
L0 YMOBM TPVMaHHS 3asBHMKA MNif BapTOl OyNn HENMOACBKAMM | MPUHMXKYBaNn
rigHICTb MOBOAXKEHHAM BiANOBIAHO [0 CTaTTi 3, 30KpeMa yepes CUbHY nepeHace-
NEeHHA Kamepw, BIACY THICTb JOCTYMY A0 AEHHOTO CBiT/a i Henpavoo4y BEHTUNALO,
LL{O B MOEAHAHHI i3 CMTAapPEeTHUM AMMOM i BOJIOTiCTIO B KAMepi MOCKNI0BANo Hanagmn
acTMK 3asABHMKa.

183. Cyn BBaxae, WO B Ll cpaBi HEMaE CyTTEBOI Pi3HMLi B XxapaKkTepi Bigno-
BianbHOCTi KOXHOI 3 ep»KaB-BignoBsigayis 3rigHo 3 KOHBEHLE CTOCOBHO Pi3HMX
CKapr, NofjaHnxX y Mexax L€l cnpasu. BignosigHo, 3 aHanoriyHMX npuymH CTOCOBHO
cKapr 3rigHo 3 nyHKTom 1 cTaTTi 5 KoHBeHUii (gmB. nyHkTn 151-155 Brwe) Cyg
LOXOAUTb BUCHOBKY, Lo Pecny6nika MongoBa He nopywwuna cT1atTti 3 KoHBeHLUji.

184. 3 TMX cammnx NPUYNH, BUKNaZeHWX BuLle (anB. nyHKTK 156-159), Cyn pno-
XOAM1Tb BUCHOBKY, Lo PO nopywwna ctatTio 3 KoHBeHLl.

185. 3aABHVK TaKOX CKap»KUBCA Ha Te, Lo oMy, 6e3 )OoAHOI MOBaXHOT Npu-
YMHW, He [03BONANM 3yCTPITUCA 3 10ro 6aTbKamm NPOTAroM 3Ha4YHOro nepiogy
Yacy i Wwo nig yac 3ycTpiyve, AKi BpewwTi-pewut 6ynm 4O3BONEHI, iM He fo3BONANOCA
FOBOPUTU PigHOI MOBOIO. loMy Takox 6yno 3a60pOHEHO 3yCTpiuaTICA 3i CBOIM
nactopom. BiH nocnasca Ha cTatTi 8 i 9 KoHBeHUji...»

lMpaeo Ha 3axucm npusamHo20 }xumms (3abopoHa 3ycmpideli 3ampuma-
Ho20 i3 6ambkamuy). «190. Cyn NOBTOPIOE, LLIO YTPUMAHHSA Mif BapTOIO, AK | Oyab-aKka
iHWa Mipa NoKapaHH#A, NOB’A3aHa i3 No36aBeHHAM 0CObM BOJI, TArHe 3a cO6010
06MeXXeHHs, NoB'A3aHi 3 il 0cOOUCTUM i CiMenHM X1TTAM. [poTe fo3Bin abo go-
nomora 3 60Ky KepiBHULTBA MeHiTeHLiapHOT yCTaHOBM y MiATPUMLIi KOHTAKTIB 3
6113bKMMM poAMYaMU € HEBIA'EMHOIO YaCTMHOIO NpaBa YB'A3HEHOro Ha nosary
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[0 CiMeliHOro XNTTA (OMB., 30KpeMa, cnpasu “MecciHa npoTu Itanii” (Messina v. Italy)
(No 2), No 25498/94, nn. 61-62, EKIJ1 2000-X; “JlaBeHTC npoTu J1aTeii” (Lavents v.
Latvia), No 58442/00, n. 139, Big 28 nuctonaga 2002 p.; “XopoLueHko npotu Pocii”
(Khoroshenko v. Russia) [BI], No 41418/04, n. 106, EKINJ1 2015 p.). Y Toli e yac
CyZ BM3HaE, WO AeAKi 3aX0AM 3 KOHTPOIIO 32 KOHTaKTaMu YB'A3HEHUX i3 30BHILUHIM
CBITOM HeOOXifHi i BOHM He € HecyMmicHi 3 KoHBeHUi€lo (aMB. cnpaBy “XopoLlueHKo”
(Khoroshenko), wo 3ragyetbca Buie, n. 123).

191. Y uin cnpasi 3aABHUK CTBEPAXKYBaB, WO NOMY MOBHICTIO BiAMOBUAN
y 3ycTpiyax 3 6aTbKaMm NPOTArOM NepLUMX WeCTU MicALiB MOro 3aTpUMaHHS...»

«193. Cyp Haragye, Wo NyHKT 2 cTaTTi 8 BUMarag, Wwob 6yab-sKke BTpyYaHHsA
6yno “nepenbayeHe 3akoHOM". BiH 3a3Hayag, WO 3aABHMK He CTBEPAXKYBAB, L0
BTPYYaHHA B 1Oro npasa BiANoBiAHO [0 cTaTein 8 i 9 6yNo HeE3aKOHHMM, OCKINIbKN
BOHO 3JiICHI0BaNOCA BiANOBIAHO [0 pilleHb HE3aKOHHO CTBOPEHUX cyaiB abo
iHWKX opraHiB Bnagu. Y 6yab-akomy pasi Cya 3a3Havae, Wo ypaam-signosigayi
He Haflanu »kofHoi iHpopMmaLii, B TO Yac ik obmeXkeHa KinbKicTb MaTepianis, no-
[aHNX 3aABHVKOM, € HeJOCTaTHbO Af1A TOro, Wob chopmyBaTh UiTKe yABMEHHS
npo 3akoH “lMMP”, wo 3actocoByeTbcA. Takum UnHoM, Cya He MOXe OLHUTU, UK
6yno ockap)KyBaHe BTpyYaHHs “nepeabayeHe 3aKOHOM” | UM 'PYHTYBanocsa BOHO
Ha 6yAb-AKNX YITKUX KpUTEPiax abo X BOHO 3[iNCHIOBANOCA BUKJIIOYHO Ha po3cyn
cniguoro, Ak CTBepaXye 3aaBHUK. [lpome Cyd 3a3Hayde, wo 8 Mamepianax cnpasu
Hemae )Xo0HUX niocmas 0714 8iOMo8U 8 CiMeliHUX 3ycmpiyax, a mou ¢akm, wjo 3a-
ABHUK He 3Mie 3ycmpimucs 3i cgoimu 6amsKamu npomsaz2om wecmu micayis nicnia
i020 NOYAMKOB020 apewmy, He BUK/TUKAE CYMHIBI8. ..»

«196.Tomy Cyp BBaXag, LLIO He3aneXHo Bif TOro, Un icHyBasna npaBoBa nigcrasa
AJ1A BTPYYaHHA Y NpaBa 3asABHIKa, 0OMeXeHHs BifBiayBaHHA B'A3HNML oro 6aTbKa-
MU He BiAnoBigano iHW1M yMmoBaMm, BUKNAgeHUM Y NYHKTI 2 cTaTTi 8 KoHBeHLUil...»

lNMpaeo Ha ce0600y penizii. «<197. 38epmaroyuce 00 ckapau 3aA8HUKA NPo me,
wo tiomy He 6ysio 0o38oseHo 3ycmpimuca 3 nacmopom [lep bepzer Xonemom, Cyd
NOBMOPIOE, UjO BIOMOBA KepisHULMBA ycmaHosu 003801UMU y8” a3HeHOMY 3ycmpiy
3i CBAWEHUKOM € BMPYYaHHAM y (1020 npadea, 2apdHmosaHi cmammeto 9 KoHseHuii
(avB., Hanpuknag, cnpasy “MonTopaubkuii npoTtn YkpaiHn” (Poltoratskiy v. Ukraine),
No 38812/97, n. 167, €KIMJ1 2003-V)...»

«199. 3HOBY X HE3pO3yMiNno, um icHyBana npaBoBa MiacTaBa Anda BiAMOBU
Yy 3yCTpiyax; >kOAHUX NPUYLH, LLIO BUNPABLOBYOTb BiAMOBY, HaBefleHO He 6yno. Cyn
3a3Hauae, Wo He 6yno HagaHo [OKas3iB, LLO BTPYUYaHHA y MPaBo 3aABHMKa Mano 3a-
KOHHY MeTy abo 6yno nponopuiiH/M MeTi 3riAHO i3 MyHKTOM 2 cTaTTi 9 KoHBeHLi».

3azanvHi NuUMAHHA BUKOHAHHA No3umueHux 30608’s3aHb y cghepi npae
noduHu. «213. Hacamnepepn Cyf 3a3Hauvag, L0 XapaKTep NO3UTMBHUX 3060B'A3aHb,
AKi NOBUHHI 6yTW BMKOHaHi Pecnybnikoto Mongosa (gus. nyHkT 99 i 100 BurLLe),
He BMMara€ BUNMaTK KoMneHcawii 3a nopyleHHa 3 6oky “MMP”". BinnosigHo, Bia-
XVNIEHHA NOMNepeHbOro 3anepeyeHHs o0 HEBMYEPaHHA HaLioHanbHMX 3acobiB
NpPaBoOBOro 3aXUCTy Yepes BiACYTHICTb NiATBEPAKEHOrO NpaBa Ha KOMMeHcaLito 3
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60Ky Bnagn MonaoBu 3a NopyLIeHHs npa., nepen6aveHnx KoHseHLi€to, 3 6oKy
“TIMP” (amB. nyHKTW 115-121 BuLLE) >KOAHNM YMHOM He BNNMBAE Ha po3rnag Cynom
MUTaHHA WOAO BUKOHAHHSA NO3UTUBHIKX 3060B'A3aHb Pecnybnikoto Mongosa.

214. Cyp BBaxae, Wo 6yno 6 HenoriyHUm BM3HaTW, Wo Mongosa, He Maloun
YKOAHMX 3ac06iB KOHTPOIO 3a Aiamu Bnaan “INMVIP’, noB1HHa HeCTU BigMnoBiganbHICTb
3a HEMOXIMBICTb BUKOHaHHA OyAb-AKNX pilleHb, yxBaneHnx Bnagoto Mongosu,
Ha TepuTopii, Wo nepebysac nif ebekTnBHNM KOHTPonem “MMP”. Cyo Hazadye, wo
nosumuseHi 30608’a3aHHA Mos008uU NosifeaoMe y BUKOPUCMAHHI 8CiX OPUOUYHUX |
OunIoOMAamuyHuUX 3acobis, Has8HUX 8 1i po3NopPAOXeHHI, Wob npodosxumu 3abes-
ne4yysamu ocobam, AKi npoxusarome y lMpudHicmposcbKOMy pe2ioHi, 00mpUMaHHsA
npas i ceo0600, susHayeHux y KoHgeHuii (Ous. nyHkm 100 suuje). BionosioHo, “3acobu
npagosozo 3axucmy’; aki Mondosa no8uUHHA 3aNPoONOHy8aMuU 3dAB8HUKY, NOJiA2A-
tomo y 3abe3neyeHHi omy moxaugocmi iHgpopmysamu 8nady Mondosu npo tiozo
cumyayito U ompumysamu iHghopmayito npo pi3Hi topuduyHi ma ounoMamuyHi oil.

215. Y 38’a3ky 3 yum Cy0 3a3Hauae, wjo Mondosa cmeopusa 6e3niy cydosux,
C1i0YUX MA YusinbHUX 0P2aHis, Wo (yHKYIOHYIOMb NApasnenbHo 3 0p2aHamu, Cmeo-
peHumu “lTMP” (Qus. nyHkm 205 suuje). Xo4da pe3ysnbmamu 6y0b-aKux piuieHb, AKi
yxeasnorme yi opzaHu Mosidosu, MOXyms 8io4yg8amuca auuwie 3a Mexamu [puodHi-
CMpoBCbKO20 pezioHy; 00 IXHIX GYHKLi HanexuTb nepeaaya BiaNoBiAHMX Cnpas
y HaneHoMy nopAgky opraHam Brnagn MongoBsu, AKi NOTIM MOXYTb iHilitoBaTh
AVINAIOMATUYHI Ta IOPUANYHI 3aXOAM WOAO KOHKPETHUX CMpaB, 30KpeMa 3aknu-
Katoum Pocito BKOHaTK CBOT 3060B'A3aHHA BiANOBiAHO A0 KOHBeHLi y 3B'A3KY 3 i
cTaBneHHAM Ao “MMP” i npUNHATAMN Tam PiLLEHHAMN.

216. 3Baxatoun Ha BuieHaBeaeHe, Cyn BBaxae, wo Pecnybnika Mongosa 3a-
6e3neynna 3aaBHYIKY JOCTYMN A0 NPOLEAYP Y MeXax CBOIX 0OMEXEHUX MOXNBOC-
Tel WOoA0 3aXUCTY CBOIX NpaBs. Taknm YnHom, MongoBa BYKOHana cBoi NO3UTUBHI
30008'A3aHHA. BignosigHo, Cya foxoauTb BUCHOBKY, WO LA [lepkaBa He nopyLumia
ctaTTi 13 KoHBEHLUii».

KaTaH Ta iHwi npotn Mongosu Ta Pocii
(Catan and Others v. Moldova and Russia),
No 43370/04, 18454/06, 8252/05 [BI1], 19 »koBTHA 2012 p.'**

@akmu. 3aasHuUKamu € dimu ma 6ameKU MOI008CbKOT2pomMadu 8 [pudHicmpos’,
AKI CKAPXXambCA Ha HaCIOKU MOBHOT NOAIMUKU CenapamucmcbKoi 81adu 0714 oceimu
ma cimeliHo20 xumms ix ma ixHix dimed. Cymeo ixHbOI ckapau cmocyemebcs 0iti 81a0u
«[TMP»y 2002 i 2004 pokax, cCnpAamMOo8aHux HA peasli3ay;io yxeaneHux 3a OeKislbKa poKie

129 (Case of Catan and others v. Moldova and Russia (Application nos. 43370/04, 8252/05 and 18454/06) = [CnpaBa «Kamar
ma iHwi npomu Mondosu»): Judgment European Court of Human rights (Grand Chamber), Strasbourg, 19 October 2012
(merits and just satisfaction). HUDOC: database. URL: https://hudoc.echr.coe.int/engi# {«fulltext»: [«Catan»],»docum
entcollectionid2»: [«GRANDCHAMBER»,»CHAMBER»],»itemid»: [«001—-114082»]}. Mepeknaa yKkpaiHcbKow MoBO:
Ocpiyicina cmopikka lpoekmy Padu €8ponu «BHympiluHe nepemiterks 8 Ykpaiki: pospobka mpuganux piweHe». URL:
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016806b595f.
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00 Mo20 pilieHb, AKi 3a60POHAIOMb BUKOPUCMAHHA TAMUHUY 8 WKOAAX | sUMazd-
tomb 8i0 ycix WKin 3apeecmpysamuca i no4amu 8UKOpUCMO8Y8amMu 3ameepoXeHi
«[IMP» HasyaneHi nnaHu ma kupunuyto. Bnimky 2004 poky wkosnu 6ynu 3a4uHeHi,
a ixHi npumiujeHHsA 83a1a 8 06102y, a nomim wmypmom noniyia «[TMP». Baumeni
6y1u apewmosaxi ma 3ampumai, a Mamepianu Ha AamuHuyi 6ysu susyyeHi ma
3HUWeHI. [lesaki 6ambku mpamusiu pobomy dYepes C80€ pilueHHs Hag4amu dimed
Y MO1008CbKUX WIKOJ/IAX. (3 camoro pilleHHs.)

Bumse 3 piweHHs

MNMpaeo Ha oceimy. «136. MNpy TnymayeHHi Ta 3acTocyBaHHi cTaTTi 2 [poToKO-
ny No 1 Cyn noBuUHeH 3BaXkaTu Ha Te, Lo il KOHTEKCTOM € JOTOBIpP, CMPAMOBaHNI
Ha ebeKTUBHMI 3aXMCT iHAUBIQYaNbHUX NpaB MoAuHY, i Wo KoHBeHUio cnig
po3rnagati AK eAVHe Line i TNyMaunTu Takum YMHOM, o6 CnprAT BHYTPILWHINA
Y3rofiXXeHoCTi Ta rapMOHiT MiX IT Pi3HUMU NoNoXKeHHAMK. ToMy [iBa peyeHHsA CTaTTi 2
Mpotokony No 1 cnig po3rnagati He nuLe y CBiTNi oiHe OAHOrO, ane I, 30KpeMa,
y cBitni ctaten 8, 9 Ta 10 KoHBeHUii, AKi NporonowwyoTb NPaBo KOXKHOTO, Y TOMY
yncni 6aTbKiB Ta AiTeln, Ha “noBary [0 CBOro NPWBATHOTO i CIMEMHOro XUTTa’,
Ha “cBobopy AyMKM, COBIcCTi i penirii” i Ha “cBobogy... ofepXKyBaTy i Nepefasatu
iHdopmauito Ta igei”. Mpu TnyMayeHHi Ta 3aCTOCYBaHHI LIbOro MOMOXEHHA CJlif
TaKOX BpaxoByBaTM BiANOBIAHI NpaBmna i MPUHUMNN MiXKHAapOAHOrO NpaBga, AKi
3aCTOCOBYIOTbCA Y BifHOCUHAX Mix [lorosipHumu CtopoHamu, a KoHBeHLUito cnig,
HaCKiNbKY Lie MOXKNNBO, TAYMAUnTW Y rapMOHIi 3 iHLIMMM NpaBriammn MiXkHapoaHO-
ro npa.a, CKJIaAOoBOI0 AKOro BOHa €. TOMy MOJIOXeHHA CTOCOBHO MpaBa Ha OCBITY,
BMKNaAeHi B 3aranbHin geknapadii npas ntognHu, KOHBEHUIT NpoTh guCcKpuMiHaL i
B ranysi ocsitv, MixxHapoAHOMY NaKTi MPO eKOHOMIYHI, colianbHi Ta KySbTYpHi
npa.a, MixkHapoAHii KOHBeHLT Mpo nikgigaLito ycix Gopm pacoBoi AnCKpUMiHaLii
Ta KoHBeHLUii npo npaBa gutrHu, € fopeyHmun. HapewwTi, Cya Haronowye, wo npu-
3HaueHHs i meTa KoHBeHL|T AK iIHCTPYMeHTa 3aX1CTy OKPeMUX NloAel BUMaraTb,
06 i1 NONOXKEHHA TNYMaUMUNCA Ta 3aCTOCOBYBANMNCA TaKUM YMHOM, W06 3pobutn
il rapaHTil 3aXMCTY NPaKTUYHUMM Ta Ji€EBUMM.

137. ¥3a8wu 30608’43aHHS, y nepwiomy pedeHHi cmammi 2 [I[pomokony No 1,
He “giomosiamu 8 npasi Ha ocgimy’; [Jo2osipHi CMopoHU 2apaHmyome KOXHOMY
8 IXHili topucouKyil npago docmyny 00 Has4asabHUX 3akaodis, AKi icHytoMe y 8iono-
8i0HUl MomeHm. Lle npaBo JOCTyny CTaHOBMUTb NULLIE YaCTUHY NpaBa Ha OCBITY,
BUKIAZEHOTO B MepLUOMY peyeHHi. [1na Toro wob Le npaso 6yo JieBUM, HEOOXiaHO
TaKOX, cepep iHWOro, Wob 0coba, AKa KOPUCTYETLCA LM MPaBoMm (Moro 6eHedi-
Liap), Mana MOXNUBICTb OTPUMYBATK KOPUCTb Bif 3806yTOi OCBiTH, TOGTO NpaBo
OoTpMMaTK, 3rilHO 3 NpaBunamMm, AKi Ail0Tb Y KOXHI KpaiHi, y Ti um iHWin Gopmi,
oodiLiliHe BU3HaHHA HaBYaHHSA, AKe BOHa 3aBepLumna (AvB. uuTtoBaHy BuLle CnipaBy
“CTOCOBHO eAKNX aCneKTiB 3aKOHIB MPO BUKOPUCTaHHA MOB B OCBITi B benbrii”,
naparpad 4). binbwe mozo, xoua mekcm cmammi 2 [lpomokosny No1 He susHavae
MOB8Y, AKOK NOBUHHO 30iliCHIO8AMUCA HABYAHHSA, NPABO HA 0c8iMy bys10 6 6e32/1y30um,
AKOU BOHO He nepedbayaso 0/ ceoix beHeiuiapie npaso ompumysamu oceimy
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0epxasHO MOBOH ab0o OOHIEID 3 0epXaBHUX MO8, 3a/1eXXHO 8i0 cumyauir (auB. Lun-
ToBaHy BULLe CripaBy “CTOCOBHO eAKMX aCMeKTiB 3aKOHIB NP0 BUKOPVCTaHHSA MOB
B OCBITi B benbrii’, naparpa¢ 3).

138.TpaBo, BUKNageHe B ApYroMy peyeHHi L€l cTaTTi, JOMOBHIOE OCHOBOMO-
NOXHe MPaBoO Ha OCBITY, NepeabayeHe B nepliomy peyeHHi. Came 6aTbKu Bigno-
BifjaloTb B MepLUy Yepry 3a OCBITY Ta HaBYaHHA CBOIX AiTel i TOMy BOHU MOXYTb
BMMaraTu Bif AepaBu NoBa)kaTu ixHi peniriiiHi abo cBiTOrNAAHI NepeKoHaHHA
(auB. yntoBaHy BuLLy CnpaBy “CTOCOBHO AeAKMUX aCNeKTiB 3aKOHIB NPO BUKOPUC-
TaHHA MOB B OCBITi B benbrii’, naparpadu 3-5, Ta cnpasy “Kjeldsen, Busk Madsen
and Pedersen v. Denmark’”, piweHHs Big 7 rpynHa 1976 p., Series A no. 23, napa-
rpad 52). [ipyre peyeHHA CNPAMOBaHO Ha rapaHTyBaHHA MOXMBOCTI Nopaniamy
B OCBITI, AKa € BKpail BaXK/NMBOIO A5 30€peXKeHHs “IeMOKPaTUYHOrO CyCninbCTBa’,
AK BOHO po3yMieTbca B KoHBeHLil. BOHO nepepbayag, Wwo gepxasa, 34icHI00-
4y B3ATI Ha cebe PYHKLii CTOCOBHO OCBITU Ta HaBYaHHA, MOBUHHA MiKNyBaTWCA
npo Te, Wo6 iHpopmauia abo 3HaHHA, AKI BKOUYEH] B Mporpamy, AOHOCKMANCA
B 00'EKTVBHNIN, KPUTUYHWIA Ta NOPanicTUuHmiA cnocib. [lep>kasi 3a60poHeHO
nepecnigysati MeTy ifeonoriyHOro BUXOBaHHS, ke MOKe BBaXKaTNCA TaK1M, LLO
He NoBaXka€ pPeniriiHi Ta CBITOrNAAHI NepeKkoHaHHs 6aTbKiB (AVB. LMTOBAHI BuLLe
piweHHn y cnpasax: “Kjeldsen, Busk Madsen and Pedersen’, naparpadu 50 1a 53;
Folgerg, naparpad 84; Lautsi, naparpad 62).

139. MpaB.a, BuKknageHi B c1atTi 2 NpoTokony No1, 3aCTOCOBYIOTLCA WOAO AK
JepXaBy, Tak i MPUBATHUX iIHCTUTYLiN (QUB. UMTOBaHE BULUE PilleHHA y cnpaBi
“Kjeldsen, Busk Madsen and Pedersen’, naparpad 50). Kpim Toro, Cya noctaHOBNAB,
LLIO Lie MOJIOXEHHA 3aCTOCOBYETLCA 10 MOYATKOBOIO, CEPeAHbOro Ta BULLIOTO PiBHIB
OCBITV (AMB. pileHHA y cnpasi “Leyla Sahin v. Turkey” [GC], 3asBa No 44774/98,
naparpadwu 134 ta 136, ECHR 2005- XI).

140. Cyp, npoTe, BU3HAE, IO, MOMpPW CBOIO BaXK/MBICTb, MPaBO Ha OCBITY He €
abCoONOTHMM | MOXe NianAraT! OOMeXKeHHAM. 3a YMOBY, LLO HE 3aBAAETbCA WKOAA
camili cyTi LbOro npasa, Li 06Mex<eHHA J03BONATbLCA HEMPAMO, OCKISIbKM NPaBo
Ha [OCTYN “3a CaMOt0 CBOEID NMPUPOAOCIO BUMarae perynioBaHHA 3 60Ky fepxasu”
(avB. umToBaHy BuLle CnpaBy “CTOCOBHO AeAKMX acneKTiB 3aKOHIB MPO BUKOPKC-
TaHHA MOB B OCBITi B benbrii’, naparpad 3). lna 3a6e3neyeHHs Toro, Wob 3acTo-
COBaHi 06MeXeHHA He nigpuBanu BignNoBigHe NpaBo TaKoK MipoIo, WO 3aBAa€E
LUKOAW camili noro cyTi i no36aBnse noro cBoei aiesocTi, Cyn NOBMHEH NepeKo-
HaTUCA, WO Ui 06MeXeHHs € nepeabavyBaHUMN ANA TUX, KOFO BOHM CTOCYIOTbCH,
i WO BOHM nepecnigyoTb NpaBoMipHy meTy. [1poTe, Ha BiaMiHy Big cTaTen 8-11
KoHBeHLUii, npy ubomy Cyz, He 06MeXeHNI BUYEPNHUM nepenikom “npaBoMipHNX
uinen” 3a ctatTeto 2 Mpotokony No1 (auB., mutatis mutandis, piweHHA y cnpasi
“Podkolzina v. Latvia’, 3aaBa No 46726/99, naparpa¢ 36, ECHR 2002-11). Kpim Toro,
obmexeHHsa BignosigaTme ctatTi 2 MpoTokony No1, nuLie AKLLO iCHY€E PO3yMHUIA
3B'A30K NPOMNOPLINHOCTI MiXK BUKOPUCTaHUMY 3ac06aMy Ta METOLO, Ha OCATHEHHS
AKOT BOHU Bynn cnpsAMoBaHi (AnB. LMTOBaHe BULLe pilleHHsA y crnpasi “Leyla Sahin’,

Jopatok 2» 165



naparpa¢ 154). Xoua oCcTaToyHe pillleHHs Woao AodepkaHHA KoHBeHLUiT 3anmwwa-
eTbcA 3a Cynom, [lorosipHi CTOpoHM MatoTb NEBHY Mipy po3cyay B Ui chepi. Lia
Mipa po3cyay 3pOoCTaE 3 piBHEM OCBITM, 06€pHEHO NPONOPLIHO A0 BaXKMBOCTI L€l
OCBITW AN1A BiAMOBIAHMX OCI6 Ta ANA CYCMiNbCTBa 3aranom (OUB. PilLEHHA Y CNpaBi
“Ponomaryovi v. Bulgaria’, 3asasa No 5335/05, naparpad 56, ECHR 2011)».

«3. BignosiganbHicTb Aep>KaB-Bignosigayis
(a) Pecny6nika MonpoBa

145. Oani Cyn nOBVHEH BM3HAYMTK, Yn BUKOHana Pecnybnika MonpgoBa cBil
060B'A30K BXUTU HaNIEXXHNX Ta AOCTATHIX 3axX0fiB ANA rapaHTyBaHHA Npas 3asaB-
HUKIB 3a cTaTTelo 2 MpoTokony No1 (ame. naparpad 110 Buwe). Y pileHHi y cnpasi
“Inawky Ta iHWi npotn Mongosu Ta Pocii” (unToBaHo BuLLe, Naparpadu 339-340)
Cyn nocTaHOBUB, LLO NO3UTUBHI 060B'A3KN MONJ0BM CTOCYBaNMCA AK 3aX04iB, Mo-
TPiOHVX ANA BigHOBNEHHA i KOHTPOIO Hag TepuTopicto MpUaHICTPOB'A AK BUpa-
XeHHA T oprcaVKLIT, Tak | 3axopis Ana 3abe3neyeHHn JoAePKaHHA IHAUBIAYaNbHNX
npas 3asBHMKIB. OO0B'A30K BifJHOBWTW KOHTPOSb Hag MNpuaHicTpoB’AM BMaras Bif
MonpoBu, no-nepuie, yTpMMyBaTHCA Bifl MIATPVMMKM CENapaTUCTCbKOrO PeXUMY
Ta, MO-Apyre, AiATY, y>KMBaloum BCi NONITMYHI, NPaBOBi Ta iHLWi AOCTYMHI i1 3axoau,
ONA BifHOBNIEHHA KOHTPOJIO HaZ Li€l0 TEpUTOPIELD.

146. CTOCOBHO BMKOHaHHSA LiMX NO3UTUBHUX 060B'A3KIB, CyA Y pilleHHi y cnpaBi
llascu TakoX NOCTaHOBYB, WO Bif NoyaTKy KOHONIKTY B 1991-1992 pokax Ao Aatn
Liboro pileHHs y nnnHi 2004 poky Mongosa BXvBana BCix 3axoiB Y il Bnagi AnA Bif-
HOBJIEHHA KOHTPONIO Haf TepuTopieto MprAHICTPOB'A (UMTOBaHe BULLE PilleHHS,
naparpadu 341-345).Y Cyay BiacyTHi foKasu, siki 6 BMaranu Bif HbOro CXBaneHHs
iHLIOro BUCHOBKY B Wil CNpaBi.

147.Y piweHHiy cnpasi“lnawky Ta iHwi npotn Mongosu Ta Pocii” Cya BM3HaB,
wo MonpgoBa He BMKOHAa MOBHICTIO CBill MO3UTUBHUIN 060B'A30K TiE0 MipoOIo,
AKOIO BOHA He BXWNa YCix AOCTYMHMX i 3aXOAiB Y XOA4i Neperosopis 3 BNajolo
“MMP” Ta Pocii 3 MeTolo NPUNUHEHHA NOPYLLUEHHA NPaB 3aABHUKIB (LMTOBaHe
BULE piweHHs, naparpadun 348-352). Y cnpaBi, AKa po3rnagaEeTbCa, HaBnaku,
Cyp BBaxae, Wo Ypag Mongosn AOKNAB 3HAYHUX 3yCWUIb ANA HaJaHHA NigTPUMKN
3aABHVKaM. 30Kpema, Nicna peKsi3uLii KonuwwHix yaisenb Wwkin Bnagoto «MMP»,
MONAOBCHKUI ypAL OniaTvB OpeHAY Ta PEMOHT HOBUX NMPUMILLEHb, a TaKOX
onnatuB yce obnagHaHHA, 3apobiTHY NnaTy NnepcoHany Ta TPaHCMOPTHI BUTPaTX,
TM CaMUM 3POBMBLLV MOXAVBYM NOZANbLLY POOOTY LUKif Ta MofasbLue HaBYaHHSA
AiTell MOIAOBCHKOI MOBOIO, X04a 'y laneKunXx Bif ifeanbHmX ymoBax (auB. napa-
rpadpum 49-53, 56 Ta 61-63 BULLE).

148.Y ceimni 3a3HayeHozo suwje, Cy0 88axxae, ujo Pecny6bnika Mondosa sukoHana
€801 No3umusHi 0608’a3KuU No 8iOHOWeHHo 00 3adsHukis. Tomy Cy0 He 8U3HAE, WO
masno micye nopyweHHa cmammi 2 [Ilpomokony No1 3 6oky Pecny6niku Mondosa.

(b) Pociicbka Oepepadis
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149. Cyp Bif3Havae, Wo BiaCyTHI AoKasn 6yab-aKkoi 6e3nocepeHbOT yyacTi
npeAcTaBHUKIB POCINCbKOI fiepXKaBy Yy 3aX0[aX, YXUTKUX NPOTU 3aABHMKIB. Tak
caMo BiACYTHi JOKa3mM poCincbKoi yyacTi abo cxBaneHHA MOBHOI nonituku “MNMVIP”
y uinomy. [liicHo, 3aBAAKM 3yCUMNIAM POCICbKUX NOCEePeaHNKIB, AKi JiAnn pa3om
3 nocepepHukamu 3 YkpaiHu Ta OBCE, Bnaga “MNMP” go3Bonuna wKonam 3HOBY
BiIKPWTMCA B AKOCTI “iHO3eMHUX 3aKNafiB NpuBaTHOI ocBiTU” (4nB. Nnaparpadu 49,
56 Ta 66 BuLLE).

150. BogHouac Cya ycTaHOBMB, Lo Pocis 3aiicHioBana epeKT1BHMUIN KOHTPOSIb
Haa “NMMP”y nepiog, AKMI po3rnafaEeTbea. Y CBiTNi LLbOro BUCHOBKY Ta BiAMOBIAHO
no npaktnkn Cyay, Hemae HeobXiHOCTI BM3HauaTK, um 3ailicHoBana Pocis fetanb-
HUI KOHTPOJIb 3@ NOMITVMKOK Ta AiAMK NigNopAAKOBaHOI MicLLEeBOT agMiHicTpauii
(avB. naparpad 106 BuLwe). YHACNiAOK CBOET NPOLOBXKYBaHOI BifiCbKOBOT, EKOHO-
MiYHOI Ta NoAiITMYHOT NiaTPUMKN “NMMP”, Aka He Morna 6 36eperTu CBOE iCHyBaHHSA
6e3 Hel, Ha Pocilo noknagaeTbca BignosiganbHiCTb 3a KOHBeHLED 3a NOpYLIEHHA
npa. 3asBHUKIB Ha 0cBiTY. Omxe, Cy0 8Upillye, ujo Maso micye NopyweHHs cmam-
mi 2 [Tpomokony No1 0o KoHgeruii 3 6oky Pocilicbkoi ®edepayii».

CaprcaH npoTtu Asep6anpgkaHy (Sargsyan v. Azerbaijan),
No 40167/06 [BI], 16 uepBHsa 2015 p.'*°

@akmu. [Ipu padsaHcekili cucmemi mepumopianbHo20 ynpasniHHa HazipHut
Kapabax 6ye asmoHomHoo nposiHyieto AzepbatioxaHcokoi PCP. Miozo HaceneHHs
cmaHosus10 npubausHo 75% sipmeH i 25% emHidHux azep6alioxaHyis. 36poliHi
gilicbkosi 0ii nouanucs 8 1988 poui, wo 36i2/10¢A 3 8ipMeHCbKUM 3aNUMOM HA 8KJIH0-
YeHHsA nposiHyii 0o BipmeHii. A3epbalioxar cmas HezanexHum y 1991 poui. Y sepecHi
1991 poky Pada HazipHozo Kapabaxy 3aasuna npo cmeopeHHa «HazipHo-Kapabacekoi
Pecny6niku» («<HKP»), a 8 ciuHi 1992 poky napnameHm «HKP» o2onocus He3anexHicmeo
8i0 Asepbatioxaty. KoHghnikm nocmynoso nepepic y nosHomacumabHy 8itiHy 0o Mo-
MeHmy, AK 6yna 0ocazHyma 0oMo8sieHicmb NPO NPUNUHeHHA 802HI0 8 1994 poui.
Hesgaxato4u Ha nepe2o8opu U000 MUPHO20 8pe2yto8aHHA nid ezidoto OpzaHizayil
3 6e3neku i cnisnpayi 8 €sponi (ObCE) ma MiHcbkoi epynu, He 6ys10 0CA2HYMO Hi-
AKO20 NOAIMUYHO20 8pe2yito8aHHA KOHPIiKkmy. CamonpozosoueHy He3anexHicme
«HKP» He 6Y710 8U3HAHO XXOO0HOK 0epXasor abo MiXXHApPOOHOI opeaHizayieto. Hapasi
nodaHo binewe mucayi iHOugidyanbHUX 3aA8, AKi nepebysaroms Ha po3enAdi Cyody,
ocobamu, nepemiujeHUMU 8 X00i KOHGiKmy Haskono HazipHozo Kapabaxy.

130 Case of Sargsyan v. Azerbaijan (Application no. 40167/06) = [CnpaBa «Caprcan npomu A3epbaiioxary»]: Judg-
ment European Court of Human rights (Grand Chamber) 16 June 2015 (merits). HUDOC: database. URL: https://
hudoc.echr.coe.int/eng# {«fulltext»: [«Sargsyan»]»documentcollectionid2»: [«GRANDCHAMBER»,»CHAMBER»],»it
emid»: [«001-155662»]}. Mepeknan ykpaiHcbkoto MoBoto: Ogpiyilia cmopikika lpoekmy Padu €sponu «BHympiwHe
nepemiujers 8 Yxpaini: po3pobka mpusanux piwenb». URL: https://rm.coe.int/CoOERMPublicCommonSearchServices/
DisplayDCTMContent?documentld=09000016806b5968.
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L{s cnpasa cmocysanacsa ckapeu bixxeHys 3 Bipmerii, Akomy, nicsia moeo, Ak 8iH
6y8 3myweHul mikamu 3i ceoeo 6yOuHKy 8 LLlaymaHosceckomy palioHi A3ep6alioxxaHy
8 1992 poui, nio 4ac sipmeHo-asepbalioxaHcbKo2o KoHgAikmy Hagkono HazipHozo Ka-
pabaxy 3 mux nip 6ys10 8i0M08/1€HO 8 NPABi Ha NOBEPHEHHS 8 CBOE Ce/10 | OMPUMAHHI
docmyny i sukopucmatHi io2o 81acHocmi mam. Lje 6yna nepwa cnpasa, 8 mexax akor
Cy0 nosuHeH by8 npuliHAMU piweHHsA 3a CKap2oio W00 0epxasu, AKa empamuna
KOHMPOJ/Ib HA0 YACMUHO CBOEI mepumopii 8 pe3ysiemami giliHu i okynauii, ane
8 moli e 4dc, AK CMeepoXXyembCA, Hec/1d 8i0n0sioasibHicMe 3a 8iOMo8y nepemilyeHiti
ocobi y docmyni 0o 8nacHocmi 8 patioHi, Wo 3aauwuscA nio it KoHmposem. 3aA8HUK
nomep nicaa moeo, Ak nodas ckapay 0o €sponelicbko20 cydy 3 npas OUHU, 080€
tioeo dimeli niompumasnu 3assy gid tiozo imeHi'™'.

Bumse 3 piweHHs

3azanvHi NnuUMaHHA BUKOHAHHA No3umueHux 30608’a3aHb y cghepi npas
JNII00uHU (NuMaHHA lpucoukyii). «146. Mo cyTi, Ypaa-sianosigay gosoaums, Wo
nigxig, cbopmynboBaHuii y NnpeueneHTHIN npakTuui Cyay (B NOro pileHHi y cnpas.i
“Inawwky Ta iHwi npoTn MongoBsu Ta Pocii” Ta y noganbLunx cnpasax), 3rigHo 3 AKUM
Cypn BU3HaE, WO feprKaBa, BTPATUBLUY ebeKTUBHUI KOHTPOSb Haf YaCTUHOIO CBOET
TepuTOpii, AKa NepebyBac Nif Takum KOHTPOeM 3 60Ky iHLWOIT AepKaBu abo cena-
PaTUCTCbKOrO peXxnmy, Hece 0OMeXKeHy BifnoBifanbHICTb 3a KOHBEHLi€0, Ma€ Tak
CaMo 3aCTOCOBYBATMCA 1 40 CRiPHMX palioHiB abo, AK YA 3a3HaulB Ha 3acigaHHi
Cyny 5 notoro 2014 poky, 8o “OiNAHOK TepuUTopii, AKI CTann HefOCTYNHUMIN Yepe3
ob6cTaBmHN".

147. Npwn BUpiWeHHi uboro NuTaHHA CyA Ma€e BpaxoByBaTN 0cobanBuin xa-
pakTep KoHBeHLi AK KOHCTUTYLINHOIO IHCTPYMEHTY EBPONECbKOro nybniyHoro
nopaAgkKy (ordre public), npr3HayeHoOro AnsA 3axXUCTy KOHKPETHUX NIOAEN, @ TaKOX
CBOE 3aBAaHHs, cpopmynboBaHe y cTaTTi 19 KoHBeHLUiT, “3abe3neuyBat JoTpu-
MaHHA Brucoknmun [orosipHumun CTopoHamu ixHix 3060B'A3aHb” (AUB. pilLeHHA
y cnpasi “Jloisigy npotn TypeuunHn” (nonepepHi 3anepeyeHHs), Big 23 6epesHn
1995 poky, §8 75 93, cepia A, No 310; piweHHa y cnpasi “Al-Skeini Ta iHwi npoTu
CnonyuyeHoro Koponisctea” [BI], No 55721/07, § 141, ECHR 2011). Y pe3ynbraTi
patndikauii KoHBeHLii AzepbaigxaHom 15 KBiTHA 2002 poKy BcA Moro Teputopis
yBinwna fo “npasosoro npoctopy KoHseHL;ii"

148. Y 32a0aHux suwe cnpasax cmoco8Ho Mondosu 8U3HAHHA Mo20 (hakmy, Wo
us mepumopiansHa 0epxasad Hece siuule obMexeHy 8i0nosioasbHicme 3a KoHeeH-
yi€ro, KOMNEeHCyB8anoCA BUCHOBKOM, WO iHWA 0epXxasa-yyacHuusa KoHeeHyii 3a 8u-
HAMKOBUX 06cMasuH 30iliCHIOE PUCOUKYitO 3a Mexamu c8oel mepumopii i momy
Hece nosHy 8idnosidaneHicme 3a KoHeeHyiero. Ha giomiHy 8id yux cnpas, y cnpasi,
Wo po32/190a€EMbCA, He 8CMAHOB8/IEHO MO20 hakmy, wo ceno [ynicmaH okynosaHe
gilicbkamu iHwWoi 0epxasu abo wo 8oHoO nepebysade nid KOHMpPosIeM cenapamucm-
CbK020 pexxumy. 3a makux obcmasuH Cyo, ypaxosyroyu HeobxioHicme HedonyuieHHA

131 36poiiHi KoHONIKTI. IHpopMaLLiliHuil GioneTeHb. CekpeTapiaT EBponelicbkoro cyzy 3 npas MioAnHN. bepesenb, 2016.
18 . URL: http://unba.org.ua/assets/uploads/legislations/human-rights/2016-06-27.espl.zbroini.konflikty.pdf.
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8aKyymy 8 2apaHmosaHomy KoHeeHuieto 3axucmi, He 88axde, ujo Ypao-gionosioay
nNpod0eMoHCMpyBas iCHYBAHHA BUHAMKOBUX 06CMABUH, xapakmep AKux 0asas 6u
niocmasu 019 obmexeHHs (1020 8idnosioansHocmi 3a KoHseHuiero.

149. O1xe, Cyn BU3HAE Liei apryMeHT YpAgy HernepeKoHNNBUM. TaKUM YMHOM,
BUHATOK, CGOpPMynboBaHWi y cnpaBi “Inawwky Ta iHwi npotn Mongoswu Ta Pocii”
(avB. 3rajaHe BuLle pilweHHA y cnpasi, §§ 312-313) — To6To 06MeXxeHHsA Biano-
BiJaNIbHOCTi TepUTOPiaNibHOI fep>KaBy CTOCOBHO YaCTUH il Mi>)KHapOAHO BU3HAHOI
TepuTopii, AKi NepebyBatoTb Nif OKynavieto abo nig epeKTUBHUM KOHTPOMEM iHLIOFO
YTBOPEHHA — He MO>Ke MOLUMPIOBATNCA Ha CMipHi paioHK, AK Lie NPONoHye Ypsaga,.

150. HacnpaBgi ciTyauis, AKa po3rnafaeTbea B Uil cnpasi, 6inblu cxoXka Ha cu-
Tyauito y cnpasi “Assanidze npotu lpy3ii” (avB. 3ragaHe BuLLe pilleHHA y Cnpasi,
§ 146), ocKinbKK 3 OPUANYHOT TOUKN 30py Ypan AsepbainpxaHy 34iCHIOE opuc-
AVIKLiI0 AK TepuTopianbHa feprkaBa i Hece NMOBHY BigNOBiAaNbHICTb 32 KOHBEHLi-
€10, XO4a 1 MOXe CTUKATMCA 3 NPAKTUUYHUMIY TPYAHOLaMW NPY 34iNCHEHHI BNaau
Ha TepuTopii cena lNynictaH. Ha gymky Cyay, Taki TpyAHOLLi MaloTb YpaxoByBaTUCH,
KOJIM NOCTa€ HeOOXiAHICTb OLiHKM MPONOPUiNHOCTI Aili abo 6e3aifanbHOCTI, Ha AKi
CKapPKUTbCA 3aABHUK.

151.Y nigcymky Cyn [OXoAWTb BUCHOBKY, WO GaKTy, 3 NpuBoay AKX CTBEP-
IPKYETbCA NPO NOpYLUEeHHS, NignagatoTb nig “opucankuii” AsepbangkaHy 3a 3mic-
TOM cTaTTi 1 KOHBEeHLUiT i MOXyYTb TArHYTM 3a cO60t0 BifNOBifaNnbHICTL AepXKaBu-
Bignosigava. Omxe, Cy BigXUNAE 3anepeyeHHs, BUCyHyTe YpAAoM 3 NOCUNaHHAM
Ha BiACYTHICTb IOPUCAMKLIT Ta BiANoBifanbHOCTI, ike 6yno fonyyeHo Jo CyTi
CnpaBu B yxBani NPo NPUNHATHICTb (AMB. 3ragaHy BuLLe yxBany y cnpasi “Sargsyan
npoTu A3epbangxaHny’, 76)».

lMpaeo Ha mupHe 80/100iHHA NpusamHoto 8sdacHicmio. «219. OCHOBHa MeTa
cTatTi 1 MepLluoro NpoToKosy — Lie 3aXUCT 0cobu Bif CBaBifIbHOrO BTPYYaHHsA 3
60Ky fiepKaBu B ii MpaBo Ha MMpPHe BONIOAIHHA CBOTM MaliHOM. BoHouac 3rigHo
3i ctatTeto 1 KoHBeHLUiT KoxHa [lorosipHa AepaBa «rapaHTy€e KOXKHOMY, XTO nepe-
6yBac nip [ii] opucankuieto, npasa Ta cBOO6OAM, BU3HaUeHi B <...> [KOoHBeHUii]».
JOTpYMaHHA LbOro 3arasbHOro 060B'A3KY MOXe BKJTHOUYATU BUKOHAHHA NO3MTUB-
HUX 3060B’A3aHb, WO BUMNBAOTb 3 HEOOXiAHOCTI 3a6e3neueHHA ePpeKTUBHOIO
3AiINCHEeHHA npaBg, rapaHToBaHMX KoHBeHUi€0. Y KoHTeKcTi cTatTi 1 MNepworo
NPOTOKONY Ui NO3UTUBHI 3060B"A3aHHA MOXYTb BUMaraTy Bifj Iep>KaBu BXUTN
3axofliB, HeOOXiAHMX A5 3aXUCTY NpaBa BNACHOCTI (ANB. 3ragaHe BuLLe pilleHHs
y cnpasi “Broniowski npoTu Monbuwi’, § 143; piweHHA y cnpasi “CoBTpaHcaBToO-
XonguHr npotu YkpaiHn” (Sovtransavto Holding v. Ukraine), No 48553/99, § 96,
ECHR 2002-VII).

220. MpoTe Mexi Mi>K NO3UTUBHVMY | HEraTUBHVMM 3060B'A3aHHAMM fepKaBy
3a cTatTeto 1 NepLuoro NpoToKoy TOYHO BU3HAYNTY HEMOXINBO. 3aCTOCOBYBaHi
NPVHLMUMNY € TUM HE MEHLU CXOXMMU. He3aneHo Bif Toro, uv cnpasa aHanisyeTbca
3 TOYKM 30PpYy NO3UTUBHOIO 3060B'A3aHHSA AepPXKaBy, UM 3 TOUKMN 30pYy BTPYUaHHA
3 60Ky OpraHy Aep»<aBHoOi Bllagn, Ake Mae OyTy oOrpyHTOBaHMM, 3aCTOCOBYBaHi
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npwv UboMy KpUTepii, MO CyTi He BiAPI3HAIOTbCA OJUH Bif 0AHOrO. B 060X KOHTEK-
CTax cnif ypaxyBaTu HeOOXigHICTb 3abe3neyeHHsA cnpaBeanvBoro 6anaHcy Mix
KOHKYpYOUMMY iHTepecamu BifnoBigHoi ocobu i cycninbcTa B Linomy. HeobxigHo
3BaXUTKM 11 Ha Te, WO Uini, 3rafaHi B LbOMY MONOXEHHI, MOXYTb MaTh NeBHe 3Ha-
YeHHs NPV BU3HAUYEHHI TOro, uM 3abe3neyeHo 6anaHc Mi>k BUMOramu BignoBigHNX
CYCMiNbHYX iHTEPECiB i OCHOBOMONOXHMM NPaBOM 3asiBHUKA Ha BIACHICTb. B 060x
KOHTEKCTax ilepKaBa KOPUCTYETbCA NEBHMM NOJIEM PO3CYAY NPW BU3HAYEHHI 3aX0-
AiB, AIKi HEOOXiAHO BXUTK AN 3abe3neyeHHs JoTpuMaHHsA KoHBeHLii (auB. 3ragaHe
BULLE pilleHHA Y cnpaBi “Broniowski npoTu Monbuwi’, § 144).

221. Cyp 3a3Hayvae, WO 3aABHUK CKapXMUTbCA Ha Te, WO No36aBreHnin MOX-
JIMBOCTI AOCTYMY A0 CBOro mMaiHa B ceni ['ynictaH i wo Ypaa-signosigay He Hafas
NOMYy BifLLKOAYBaHHA 3a BTPYyYaHHSA B MOro npasa. Taknm YMHOM, 33 CBOIM 3MiCTOM
CKapra 3asaBHMKa CTOCY€ETbCA BTPYUYaHHA B MOro npasa. Tak camo i Ypap — Ha BU-
nagok BigxuneHHa Cynom aprymeHTy Ypagy, Wwo Ypaga Hece nvie obmexeHy Bif-
NoBifANbHICTb 3a cTaTTeto 1 KoHBEHLiT — po3rnagae ckapru 3aaBHMKA AK Taki, WO
CNPAMOBaHi NPOTU BTPYYaHHA B NOro MalriHOBI NpaBa».

«237. Cyp BBakae, Wo nuwe Ton GpakKT, Wo TpMBalTb MUPHI Neperosopu,
He 3BiNIbHIOE YpAap Bi 060B"A3KY BXKMBATU iHLIMX 3aX0fiB, 0CO6MBO KON nepe-
roBopwu TpMBaloTb Tak AOBro (AuB., mutatis mutandis, 3rafgaHe BuLe pilieHHA
y cnpagi “Jloisigy npotun TypeuunHun’, § 64; 3ragaHe BuLe pileHHA y cnpasi “Kinp
npotu TypeuunHun”, § 188). Y 38’a3Ky 3 unm Cya nocmnaeTbca Ha Pesontouito 1708
(2010) “BupilleHHs NuTaHb, WO CTOCYOTbCA MaliHa 6iXkeHLiB i nepemileHunx ocib’,
npunHAaTty NMapnameHTcbKoto Acambneeto Pagu €Bponu, fika, CNMpakyrch Ha Bif-
NOBiAHI MiXXHapOAHI CTaHAAPTK, 3aKNNKaE fepKaBu-UneHn “rapaHTyBaTn CBOE-
yacHe Ta edpeKTMBHE BMUMpPABNIEHHA CUTYaLill, MOB'A3aHMX 3 BTPATOO OiXKeHLAMN
i BHYTPiLWHbO NepemiweHnMr ocobamm AOCTYNYy L0 NMOKUHYTOrO HUMMN KUTNA,
3eMni 1 MaHa Ta BTPaTol HUMW BiANOBIAHUX NPaB, HE3aNeXHO Bi TPMBAUMX
neperoBopiB CTOCOBHO PO3B’A3aHHA 36POMHUX KOHGNIKTIB UM CTaTyCy BiANoBig-
HOT TepuTOpii» (AMB. NyHKT 98 BULLE).

238. Mpu BM3HaueHHi 3axofiB, AKi Ypaa-signosigay mir 61 1 NOBUHEH BXUTK
Ana 3abe3neyeHHA 3axXMCTy MalHOBMX NpPaB 3asABHKKA, MOXHa KepyBaTuncs Bif-
NOBIAHUMUN MIXXKHapOAHUMM CTaHAapTamu, 3okpema «[MpuHumnamm lMin'enpy»,
nigrotosneHnmn OpraHizauieto O6’egHaHnx Hauin (gne. nyHKT 96 BuLe), Ta
3ragaHoto BuLle pesoniouieto MapnameHTcbkoi Acambnei Paagn €sponu. Ha Hu-
HiWHLOMY emani, i NOKU MpuBAe npoyec 00CAZHEHHSA 8CEOCAXHOI MUPHOI y200U,
0C06/1UB0 8AX/UBUM 3AX000M MO2/10 6 6ymu CMBOPEHHA MexXaHi3my 8UpillueHHsA
NUMAte 3a 38epHeHHAMU NPO 8iOHOB/IEHHA NPAB 8/1ACHOCMI, AKUU MA€E 6ymu s1ie2ko-
0ocmynHUM i makum, wo nepedbadyae npoyedypu i3 3acmocy8aHHAM 2HYYKUX KpU-
mepiig 008e0eHHs, AKi 00380/1910Mb 3AAB8HUKY MA iHWUM 0cO6am 8 (io20 CMaHosuWi
domoemucs 8iOHO8JIEHHA C80IX MAUHOBUX NPA8 Ma ompumamu 8i0WKo0y8aHHs
3a 8mpamy Moxausocmi 30iticHoeamu yi npasa.
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239. Cyp uinkom ycBigOMIOE, Lo YpAA-BIANOBIAAY MyCUTb HaAaBaTh JONOMOrY
COTHAM TVCAY BHYTPILLUHBbO NepeMileHnx ocib, a came TMM asepbangx)aHuaAMm, AKi
6y 3myLLeHi NOKMHY T BipmeHito, HaripHuin Kapabax i cim oKynoBaHvx npunerimx
[0 HbOro paroHiB. Hacnpasgi, YpAa npusepHyB yBary fo TOro, WO BiH 4OKNaB
3HaYHKX 3ycunb AnA 3abe3neyeHHA BHYTPILHBO NepeMilleHNX oCib XUTIOM Ta
iHW1MK 3acob6amu [0 iCHYBaHHA. EAVHUI 3a3HaYeHN YPA#OoM 3axif, AKUA Moxe
MaTh NPAKTUYHY 3HAUYLLiCTb A1 BUPILLEHHS NPO6NeM BipMEHCbKIX BixeHL B — Lie
NpUNHATTA B 1991 poLi nocTaHOBW, AiKa neranisyBasa NpakTiKy MalHOBMX OOMIHIB
MiX i3nyHMM ocobamu. HaBiTb npunyckatouu, Wo Taki ManHOBi 0OMiHM MOXYTb
6yTn gonyctummmn 3a KoHseHuieto, Cypn 3a3Hauag, LWo 3aABHUK He 6paB yvacTi
B TaKOMY OOMiHi.

240. Cyn BBaxag, {0, XoUa HeobXigHICTb BMpilLeHHA NoTpeb BENUKOT KiIbKOCTi
nepemilLeHNX OCi6 € BaXKNMBUM YUNHHVKOM, AKWIA NiAnsArae BpaxyBaHHIO Npu 3abes-
reyeHHi 3a3HaYeHoro 6anaHcy, HeOOXiAHICTb 3aXUCTY L€l rpynu 0cCib He 3BiNbHIE
Ypag NOBHICTIO Bifj BUKOHaHHA CBOIX 30060B'A3aHb nepep iHLWOo rpyrnoto, a came
nepen BipMeHaM, TaKNMU AK 3aABHUK, LLO Gy 3MyLLEHI MOKMHYTU CBOT JOMIBKU
nig yac KoHONIKTY. Y 38'A3KyY 3 uum Cyf NOCUNAETLCA Ha MPUHLMM HEANCKPUMIHALT,
3aKpinneHun y cTatTi 3 3ragaHux suule “MpuHuunis Min’enpy”. HapewrTi, Cyn 3a-
YBaXKye, LLI0 3a3HayeHa cuTyaLlia 36epiraeTbca NPOTAroM fiy»Ke TPMBaoro nepiogy.

241.Y niocymky Cy0 8U3HAE, WO HEMOX/TUBICMb 01 3dA8HUKA Mamu docmyn
00 c8020 MaliHa 8 [ynicmaHi 6e3 8Xxumms 0epxxasoto albMmepHAMUBHUX 3ax00i8 3
8i0HOB/1eHHA (1020 MAliHOBUX Npas abo 3 HA0aHHs lioMy 8i0WKOOY8AHHA 3a 8Bmpamy
Moxausocmi 30iticHloeamu yi npasa cmaHosuia U 0asii cmaHosumso 018 Hb020
HaomipHul msazap.

242. Omxxe, MAe micye mpusaioye NopyweHHs npas 3as8HUKA, 2dpaHMOBAHUX
cmammeio 1 [epwio2o NnpoMoKoy».

«272. Cyn TakoX 3ayBa)Kye, LLO 1Oro BUCHOBKM 3a cTatTeto 1 MNepuoro npo-
TOKONYy Ta CcTaTTelo 8, HaBefeHi BuLe, CTOCYIOTbCA HEBMKOHAHHA Aep>KaBoto
3060B'A3aHHA 3i CTBOPEHHA MexaHi3my, AKMIA [JO3BONMB 61 3aABHUKY Ta iHWIUM
ocobawm, Wwo nepebyBaioTb y NOPIBHAHHOMY CTaHOBMULLi, LOMOITVUCA BiJHOBJIEHHA
npas BNAaCHOCTI Ha CBOE MAaNHO 1 XWUTNO Ta OTPMMATU BiALWKOAYBaHHA 3a 3aBAaHi
36uTKK. Tomy Cya BBarKae, WO B Ljiil CMpaBi NPOCTEXYETHCA TICHWI 3B'A30K MiX KOH-
CTaToOBaHVMM NopyLweHHAMK cTaTTi 1 [Nepworo npotokony Ta cTaTTi 8 KoHBeHLUi,
3 oHoro 60Ky, Ta BUMOramu cTatTi 13 - 3 iHwworo.

273. Y niocymky Cy0 8U3HAE, W0 He icHy8aso U 0ani He icHye docmynHux i eghek-
MUBHUX 3aco6i8 PPUOUYHO20 3aXUCMy CMOCOBHO NOPYWeEHHA NPAs 3aA8HUKA,
2apaHmosaHux cmammeio 1 [lepwio2o npomokosly ma cmammeto 8 KoHgeHUuil.

274. Omxe, Mde micye mpusaryde nopyweHHa cmammi 13 KoHeeHYii».
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MNonbmamegoBa npoty Asep6aipxKaHy
(Gulmammadova v. Azerbaijan),
N2 38798/07, 22 kBiTHA 2010 p.™*?

@akmu. 3assHuys Hapoounace y 1961 p. ma npoxusae y micmi baky. 25 nomozo
1998 p. Ha nidcmasi pileHHA BUKOHABY020 OpeaHy Micma baky 3aagHuya ompumana
opoep HA XumJiose NPUMILLEeHHA y K8apmupi, Wo po3mawosaHa y Hewoo0dasHo 36y-
008aHOMY XUmMJ/080My 6yOUHKY. Y Mol xe Yyac 3as8HuUUi cmasno 8idomMo npo me, Wo
8 ii keapmupi mewkae naH . i (io2o poOuHa, AKi 6y1u BHYMPIiWHLO nepemiujeHuUMU
ocobamu 3 Jla4quHy, pezioHy, ujo nepebysae nio okynauieto 36poliHux cusn Pecny6ni-
Ku BipmeHisa sHacniook koHgnikmy y HaeipHomy Kapabaci mix AzepbalioxaHom i
BipmeHieto. 3aasHuys cmeepoXye, Wo He38aXaroyu Ha ii yucieHHi sumoau, naH I
8i0M0OBUBCA BUCEIAMUCA 3 KBAPMUPU, HA20/IOWYIYU Ha MOMY, W0 8iH € BI10 i tiomy
binbwe HemMae 0e Xumu.

3asasHuUyYs nodasna no3o8 00 palioHHo20 cydy y Micmi baky 3 npoxaHHAM 8uce-
aumu naxa I. ma tio2o poduHy 3 keapmupu, Akuli 6yso 3adoseosneHo. laH I. ma (ioz2o
PpOOUHA 8iIOMOBUUCA BUKOHYB8AMU piuieHHSA Cy0y, OOHAK pilueHHs He OCKapXKyeasiu.
Hesgaxatouu Ha yucneHHi ckapau 3aa8HUYi 00 pi3HUX op2aHie 8/1a0u, pilueHHA Mak
i He 6yn10 suKkoHaHo. Y 2007 pouyi palioHHUU cy0 3a0080/1bHU8 NPOXAHHA naHa I. ma
NPUUHAB pilleHHs Npo 8i0CMPOYKY BUKOHAHHA piuleHHs 8i0 20 K8imHa 1998 poky
00 MoMeHMY, 00NOKU nAH . He Mamume MoXx1usocmi nepeixamu 00 00H020 3 6yOUH-
Kig, W0 Hewo00asHo byniu 36y008aHi 0519 MUMYAcoso20 npoxusaHHa BI10. 4 nunHa
2007 poky naH I. no0as K/1onomMaHHA NPo 8iOKa0eHHA BUKOHAHHA pilueHHA 8i0
20 k8imHsa 1998 poky, nocunatroyucs Ha cmamyc BI1O ma 8idcymHicme xumina, sike
6ys10 3a0080s1€eHe.

PiweHHs 6yn10 nputiHamo Ha niocmasi Yka3y lMpe3udeHma eio 1 aunHa 2004 poky
«po 3ameepOxeHHA [lepxasHoi npozpamu w000 NOKPAWEeHHA yMO8 Xummsa ma
nidsuweHHA pigHA 3alHAMOCMI biXxeHyie ma 8HympiwHb0 nepemiujeHux oci6,
32i0HO 3 AKUM 8i0N0BIOHI op2aHu OepasHoi 81adu bynu npoiHGopMosaHi npo me,
wo 00 MomeHmMy nosepHeHHA B0 00 ixHix 38u4aliHux Mmicyb NpoXUBAHHA a60 MUM-
4aco8020 hocesieHHA y HoBUX OyOUHKAX 3a60POHEHO BUCeTeHHSA Yux 0Cib 3 Keapmup,
3emMeslb ma iIHWUX NpuMillleHb He3aaexxHo 8i0 hopMu 8/1ACHOCMI, AKUWO BOHU Oce-
aunuce mam y nepiod mix 1992 ma 1998 pokamu. OKpim 4b020, 3aA8HUUA MAKOX
nodasanay 2008 p. N0308 3 MEMOI OMPUMAHHA KOMNeHCayil 3a HeBUKOHAHHA
€y008020 piteHH 8i0 20 keimHs 1998 poky npomu op2aHig 0epxasHoi'8naou. o308
6ys10 8ioxuneHo Ak makul, wo € 6e3niocmasHum. AnenayitiHuli cyo ma BepxosHul
Cy0 3anuwiunu 8 cusi piuieHHs cyoy nepwol iHcmawuil.

132 Case of Gulmammadova v. Azerbaijan (Application no. 38798/07) = [Cnpasa «[lomemamedosa npomu A3epbati-
0xaty»]: Judgment European Court of Human rights, Strashourg, 22 April 2010, final 22 July 2010 (merits and just
satisfaction). HUDOC: database. URL: https://hudoc.echr.coe.int/eng# {«fulltext»: [«Gulmammadova»],»documentcol
lectionid2»: [«<GRANDCHAMBER»,»CHAMBER»] »itemid»: [«001-98395»]}. Mepeknap ykpaikcbkoio MoBoto: OgpiyitiHa
cmopinka [poekmy Padu €sponu «BHympituHe nepemityerks 8 Yxpaini: po3po6ka mpusanux piwers». URL: https://
rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016806b5929.
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Bumse 3 piweHHs

Mpaeo Ha cnpasednusuli cyd. «40. Cyn roToBuiA BU3HATV TON GaKT, WO Y BU-
nazKy 3 i€l cnpasoto iCHyBaHHA BennKoT KinbkocTi BINO B AzepbaiigrkaHi cnpu-
YMHUNO NEBHi YCKNaAHEHHA 3 BUKOHAHHAM pilleHHA Big 20 KBiTHA 1998 poky.
He3Baxatoum Ha Le, pilleHHA 6yNo YMHHMM, NpoTe NPOTArom 6araTboX POKiB
opraHu Bnaau He BXMBanyv HanexXHnX 3aXoAiB AN1A Moro BUKoHaHHsA. He 6yno Ha-
[aHo [JOKa3iB LLOAO TOro, O OpraHm Bfagay NPOTAroM TPMBANIOro Yacy HaeXxHUM
UMHOM BXMBasV 3aXOAiB A/1A BUKOHAHHSA LbOro pilleHHs. 3a Takux obcTasuH Cya
BBAXae, WO YpAA He HaflaB XKOLHUX OBI'pPYHTOBaHMX BUMpPaBAaHb WOLO 3HAYHOT
3aTPUMKN Y BUKOHAHHI PiLlLIeHHS.

41. Cy0 88axace, Wo, He 8XKUBLWIU HEObXiIOHUX 3aX00i8 0719 BUKOHAHHA 0CMamouy-
HO20 pitieHHs y cnpasi, ujo po32/190aeMbCA, Op2aHU 8/1a0U 3HiBEI08AIU 8CHO KOPUCHY
0ito nonoxeHb nyHKkmy 1 cmammi 6 KoHeeHyii (Ous. suuwjeseadaHe piweHHa y cnpasi
bypoosa (Burdov), § 37). Takum YuHOM, Has8He NOpyweHHA nyHKkmy 1 cmammi 6
KoHseHuil.

42.3 ornagy Ha BuieBcTaHoBeHi dakTy Cya He BBaXKa€ 3a HeobXigHe po3rns-
JaTn ckapry 3a cTatTeto 13 KoHBeHLii yepes Te, Wo CTaTTA 6 € cnewiaibHM NpaBoM
(lex specialis) cTOCOBHO L€l YaCcTVHK 3aABU (gWB., HANPUKAZ, PiLUEHHA Y CNpaBi
“EdenpieBa npotn Azepbaripkany” (Efendiyeva v. Azerbaijan), No 31556/03, § 59,
Bif 25 »oBTHA 2007 poKy, i “ActoHieHe npoTu Jlnten” (Jasilniené v. Lithuania),
No 41510/98, § 32, Bia 6 6epe3Ha 2003 poKy)».

lMpaso Ha mupHe 80/100iHHA npusamHoto enacHicmio. «43. Cyn 3HOBY Ha-
roJIOLLYE Ha TOMY, LLIO “NPaBOo BUMOTW” MOXKe CMPUNMATUCA AK “BONOAIHHA", MPO AKY
npetbcay ctatTi 1 Meplioro NpoToKony, AKLLO HaIEXHUM YUHOM BCTaHOBIEHO, L0
BOHO MOBVHHO OyTV 060B"A3KOBVM A0 BUKOHAHHSA (AMB. pilleHHA y cnpaBi“CTpaH
pik PedaiHepi3 Ta Ctpatic AHapeagic npoTu Mpeduii” (Stran Greek Refineries and
Stratis Andreadis v. Greece), Bif 9 rpyaHa 1994 poky, Cepia A, No 301-B).

44, Cypn 3a3Hauvae, Wo y Crpasi, Wo po3risfaeTbCs, 3aaBHMLA He BOogina
KBapTUPOIO, @ Mana uLle TUTYNbHi NpaBa Ha Hel BIiANOBIAHO [0 OpAepa Ha XKUT-
NoBe MPUMILLEHHSA, Wo 6yB BMAAHUN MiCLLEBMM OpraHOM BMKOHaBYOi Blagu.
lMpome Cy0 scmaHo8u8, ujo 8uM02a Uj000 K8apmupu, Wo rpyHMyemosCca Ha op-
Oepi Ha )umJiose NpUMilleHHS, CnpUliMAEMbCA AK “80/100iHHA", AKe nidnaodae nio
cmammio 1 [Tepwo2o npomokony (0us. suuje3zadaHe piweHHs y cnpasi Akimogor
(Akimova), § 39-41). ¥ cnpasi, wo po32190aemsCA, Npago 3aA8HUYI Ha 80/100iHHA
K8apmMupoto BU3HAHO piuieHHAM cyody 8i0 20 k8imHaA 1998 poky. Kpim moeo, piwieHHA
nepedbauasno suceneHHs BI10 3 keapmupu, ujo 8ucy8asno 00 3as8HUYi 0608’A3K08Y
071 BUKOHAHHA 8UMO2Y KOpUCMYy8amuca Uiero Keapmuporo.

45. PilweHHA Habyno YNHHOCTI, | BUKOHaBYi MPOBaXKeHHA Oynu po3noyari,
HaJawumM TMM CaMUM 3aABHMLI MPaBO Ha KOPUCTYBAHHA KBapTMpPOI0. 3rofom
6ynu BiKpUTI NPOBaJKeHHSA OO BiICTPOUKM BUKOHAHHA pilleHHsA Bif 20 KBITHA
1998 poky (BoHM poci nepebysatoTb Ha cTagii po3rnaay). Cyn BCTaHOBYB, WO He-
MOX/MBICTb 3asiBHULIEIO JOMOITUCA BUKOHAHHSA LibOro PilleHHA NPOTAroM NOoHag
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cemMu 3 NOJSIOBMHOIO POKIB € BTPYYaHHAM B il MPaBO Ha MYpPHE BONTOAIHHA CBOIM
MalHOM, AIK 3a3HAYaETbCA Y NEPLLOMY PeUYEHHI nepLuoro ab3auy ctaTTi 1 Mepworo
npotokony. Cyn He BBaXKa€ 3a HEOOXiAHE B1BYATM «3aKOHHICTb» TaKOro BTPYyYaHHA
(nopiBHO 3 BULEe3rafaHM pilleHHAM y cripaBi AKimoBoi, §§ 44 i nani), ockinbkn
BCTaHOBJIEHO, WO 3a 6yAb-AKMX YMOB Take BTPY4YaHHA He Gyno BMMpaBaaHum
3 MPUYVH, WO HaBedeHi aani.

46. Ak 3a3HaveHo BuLe y NyHKTi 40, Cyq rotoBuiA BU3HATV TOM (aKT, Lo OpraHu
[epXaBHOI BNagn 3iTKHYMCA 3i CKNagHoLWamMuy Y BUKOHaHHI PilleHHA Ha KOPUCTb
3anABHMLi. 30KpeMa, uA cUTyauis, Wo cknanacs, notpebye 36anaHcyBaHHA Npasa
3aABHULI Ha MMPHe BONOAIHHA ii MaliHOM, Lo 3axuuieHo cTaTTeto 1 MNepLuoro npo-
Tokony KoHBeHLii, i npaea BIMO Ha oTpvMaHHA XUTNIOBOro NPUMILLEHHS. [HWyMn
CJI0BaMU, OpraHu iep»KaBHOT Bnafin MOBUHHI 6y, 3 0gHOIo 6OKY, 3aX1CTUTV NpaBa
3aABHYLI Ha MalHo, a 3 iHLWOro — noBaXatu npasa BIMO. Y Taknx cutyauiax gepxasi-
BignoBigauy HeobxigHO HagaBaTu LWKMpLLY cBoboay po3cyay (ave., mutatis mutandis,
piweHHa y cnpasi «PagaHoBiy npotun Xopsartii» (Radanovic v. Croatia), No 9056/02,
§ 49, Big 21 rpyaHa 2006 poky). MNpoTe 3acTOCyBaHHA LbOro po3cyny Aep»KaBoto
He NOBMHHO NPU3BOAUNTY A0 HACMIAKIB, WO CynepeyaTtb CTaHAapTaM KoHBeHUiT
(avB. piweHHA y cnpasu «bpoHboBcKi npoTy Monbi» (Broniowski v. Poland) [BI],
No 31443/96, § 182, ECHR 2004-V).

47.Y 38'a3Ky 3 yum Cyfy HarosoLye Ha TOMY, LLIO CUTYaLUlis, ika BUHUKNA Y Crpasi,
LLIO pPO3rNAjaeTbCA, NoTpebye cnpaBeaIMBOro PO3nogineHHaA colianbHoro i GiHaH-
coBoro TAraps. Llein Tarap He Mmoxe 6yTu NOKAaAeHO Ha OKPeMy coLianbHy rpyny
a60o ¢i3nyHy ocoby He3anexHo Bif TOro, HaCKINbKM BaXIMBAMU MOXYTb Oy Tu iHTe-
pecy iHWoT rpynu abo cycninbcTBa B Linomy (guB., mutatis mutandis, Buie3sragaHe
piweHHA y cnpasi PagaHoBsiua (Radanovic), § 49, Tay cnpasi «XyTTeH-Yancbka npotu
Monbuwi» (Hutten-Czapska v. Poland) [BIM], No 35014/97, § 225, ECHR 2006-VIII).

48.Y cnpasi, Wo po3rnafaeTbCs, BignosigHO 4O OCTaTOYHOIO PilleHHA HaLio-
HaNbHOrO Cyfly Ha il KOPUCTb, 3aABHULIA Maria KOPUCTYBATUCA BIIaCHOI KBapTMPOIO.
BignosigHo [0 3aKOHOAABCTBA, yXBaNeHOro napiaMeHToM, Lie NPaBo 3anexasno Bif
060B'A3KYy OpraHiB fep>kaBHOI BNaJiv HAAATU ANIbTEPHATUBHE XKUTTOBE NPVIMILLEHHSA
BIMO, wo 3axonunu kBapTMpy. K 3a3Havanocs BuLle, Xo4a YpAg NoCuIaBca Ha pPisHi
3arafibHi nporpamu, Wwo 6ynu yxBaneHiy 38'A3Ky 3 poscenieHHsaM BIMO Ta 6ixkeHuiB,
Y HaLlioHasbHYX NPOBaXeHHAX Ta Mig yac po3rnagy cnpasu, Cynom He 6yno BcTa-
HOBMEHO, UK BXUBaNMcA 6yab-AKi crewiasbHi 3axof4M opraHamm fep>kaBHoi BNaau
[N1A BUKOHaHHA CBOIX 060B'A3KIB Y KOHKPETHI cnpaBi 3aABHMKa. 3a Takmx o6cTa-
BVIH He3abe3neuyeHHs BMKOHAHHSA PillEeHHS NPOTAroM [eKiNIbKOX POKiB, 00TAXeHe
NOCUIaHHAM HauioHanbHUX cyAiB Ha YKa3 [pe3ngeHTa Big 1 nunHA 2004 poky
3 MeTo pOopMasbHOI BiACTPOUKIM BUKOHAHHA PilLeHHA, CNPUYMHUIO CUTYaLito,
B AKill 3aABHMLA Oyna 3MyLLeHa HECTV HAAMIPHMI 0COBUCTUN TArap.

49. Cyd 88axace, wo 3a ymoe 8i0cymHocmi 6y0b-gKkoi KomneHcayii3assHuyi3a me,
W0 80HA Hec1d yeli mszap, op2aHu 810U He CNPpoMOo2/IUCS 3abe3nedumu cnpageosiu-
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8uli 6a1AHC MiX 3a2anbHUM iHMepecom cycninbcmea y HadaHHi BIIO mumyacosozo
XKUMJIA i 3aXucmom npas 3as8HUUi HA I MUpHe 80/100iHHSA C80IM MAUHOM.

50. Takum 4uHoM, HaseHi nopyweHHa cmammi 1 [lepwo2o npomokosy KoH-
BEHUiI».

Yiparos Ta iHwi npoTu Bipmerii (Chiragov and others v. Armenia),
N2 13216/05 (piweHHs wopo cyTi), 16 yepsHa 2015 p.'*

®akmu. L{a cnpasa cmocysanaca ckape wecmu azepoatioxaHcbKux bixeHyis
w000 Mo2o, WO BOHU He 3MO2/1U NOBEPHYMUCA y ¢80 6yOUHKU | Mamu 0ocmyn 00 c80-
20 MaliHa 8 patioHi JlayuHa, 8 A3epbatioxxaHi, 38i0KU 80HU Oy/1U 3MyweHi emikamu
8 1992 poui, nio yac sipmeHo-azepbalioXxaHcbKo2o KoHpikmy Haskono HazipHozo
Kapabaxy. 3aagHuUKuU ckapXusucs, 30Kpemd, Npo 8mpamy KOHMPpOJIto HAao, i NO8HOT
MOXuBOCMI BUKOpUCMamu, nhpodamu, 3anogidamu, 3akaadamu, npayrosamu
3 Mad iHWUM YUHOM 8UKOPUCMOBY8amu 81dcHe MAliHo 8 M. JlayuH. BoHu makox
CKAapuiuca Ha He30amHicme nosepHymucs 8 patioH M. JTa4uH, Wo € mpugaryum
nopyweHHAM Npasa Ha nosazy 00 XUmJd i NnpusamHozo i cimeliHo2o xumma. Kpim
Mo20, BOHU CKAPXUUCA, U0 He 6y10 docmyny 00 byOb-AKuX ecpekmugHUX 3acobie
npasogoeo 3axucmy 8iOHOCHO iXHix 3aA8'%*.

Bumse 3 piweHHA

3azanbHi nNUMAHHA BUKOHAHHA NO3UMUBHUX 30608’A3aHb Oepasu y cihepi
npae noduHU. «149. OTXe, Ha MOMEHT CBOEI BTeui 3 JTauMHCbKOro paioHy 3a-
ABHUKW Masnuv npasa Ha 3emJiio Ta OYAUHKN, AKi CTAaHOBUM “MaiHO” y pO3YMiHHi
ctatTi 1 Mpotokony N2 1. Hemae 03HaK Toro, Wo Li npaBa 6ynu ckacoBaHi nicna
TOro — NPaBOMIPHO YK Hi — Ao um nicna patudikadii BipmeHieto KoHseHuji. Tomy
iXHi MallHOBI NpaBa 3aunLaloTbcA B crni. OCKiNbKM TakM YMHOM 3aABHUKM MaloTb
iCHyloue MalHo, Hemae NoTPeby JOCILKYBaTV TBEPAKEHHS, LLLO BOHW Mann “npaso-
MipHe o4ikyBaHHA" cTaT GOpPMaNbHUMU BAaCHMKaMy CBOET 3emAi NicnA HabpaHHA
UYNHHOCTI 3eMenbHUM KofeKkcom 1992 poky.

150. Kpim TOro, 3 ornagy Ha 3a3HayeHUn BULLE BUCHOBOK, LLO 3asABHMKM NPO-
Xunsanu B JTauMHCbKOMY palfoHi pa3oMm i3 CBOIMM poAMHAMM Ha MOMEHT BTeui Ta
3apobnAnmM Tam cobi Ha XUTTS, IXHi 3eMesibHi JiNAHKU Ta OYAUHKM TaKOXK MOBUHHI
BBaXKaTMNCA IXHIM “>XUTnom”y uinax ctatTi 8 KoHBeHLUii».

«186. Yce 3a3HaueHe BuLLe NOKa3ye, Wo Pecny6nika BipmeHis, Big noyatky Ha-
ripHokKapabacbKoro KOHGNIKTY, Mana 3HauYHWIA Ta BUpiLLanbHWi Bname Ha “HKP’, wo
[Ba cy6'ekTV rMOOKO IHTErPOBaHi OfMH 3 OQHVM Mal>Ke B YCiX BaXKNMBUX NMATAHHAX

133 (ase of Chiragov and Others v. Armenia (Application no. 13216/05) = [CnpaBa «YiparoB Ta iHwi npoTy BipmeHii»]:
Judgment European Court of Human rights (Grand Chamber), Strashourg, 16 June 2015 (merits). HUDOC: database.
URL: https://hudoc.echr.coe.int/eng# {«fulltext»: [«chirag»],»documentcollectionid2»: [«GRANDCHAMBER»,»CHAMB
ER»],»itemid»: [«001-155353»]}

134 36poiiHi KoHONIKTI. IHpopMaLLiliHuil bioneTeHb. CekpeTapiaT €Bponelicbkoro cyzy 3 npas MioAnHN. bepesenb, 2016.
18 . URL: http://unba.org.ua/assets/uploads/legislations/human-rights/2016-06-27.espl.zbroini.konflikty.pdf.
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i Wo ua cuTyauia Tpusae gotenep. IHwumn cnosamu, “HKP” Ta il agmiHicTpauia
NPOJOBXKYE CBOE iCHYBaHHA 3aBAAKM BilICbKOBIN, NONITUYHIN, GiHAHCOBIN Ta iHLWIN
niaTpumLi 3 60Ky BipMeHii, Aka BHacNigoK LUboro 34iicCHIOE eEKTUBHUI KOHTPOJTb
Hag HaripHym Kapa6axom Ta HaBKONULWHIMU TepUTopiaMK, y TOMY unchi Jlaumnx-
CbKMM PaioHOM. TaKMM YMHOM, OCKap»KyBaHi MMTaHHA BIGHOCATLCA [0 OPUCANKLT
Bipmerii B uinax ctatti 1 KoHBeHLUii.

187. OTxe, 3anepeueHHsA Ypagy CTOCOBHO opucauKLii Pecny6niku BipmeHis
Hag HaripHum Kapabaxom Ta HaBKOMWLLHIMY TePUTOPIAMM BIOXUNAIOTHCAY.

Mpaeo Ha e¢pekmusHuli 3aci6 puduyHo20 3axucmy. «201. Y nigcymKy, Lo
CTOCY€ETbCA Nepiofy, AKNIA aHaNi3yeTbCA, TOOTO NoUMHAOUM 3 26 KBiTHA 2002 p.,
He 6yNno HaBefeHO XO4HOI MeT, fiIka Morfia 6 06rpyHTyBaTK BiAMOBY 3aABHU-
KaM B AOCTYni 0 IXHbOro MaiHa Ta BiICYTHICTb KOMMNeHcaLii 3a Take BTPYYaHHS.
BignosigHo, Cya BupilLye, WO Mano micue i TpMBa€ NOPYLUEHHA NpaB 3aaBHUKIB
3a cTatTeto 1 MpoTtokony N2 1, 3a AKe BiANoBifanbHicTb Hece Pecnybnika BipmeHis.

213. Cyp Bxe BU3HaB nopyLueHHA cTatTi 1 MNpoTtokony N2 1 1a ctatTi 8 KoHBeHUii
CTOCOBHO TPMBAKOYOI BiAMOBU B AOCTYMi 40 MalHa i »XWUTNa 3aAaBHMKiB. TOMy iXHi
CKaprv € TakUmu, WO MOXyYTb 6y T AoBefeHi, y Linax ctatTi 13 (auB., Hanpuknag,
«Dogan and Others v. Turkey» (unToBaHo BuLLe, naparpad 163).

214. s ckapra mMicTUTb Ti >k cami abo Cx0xKi CKNaZoBi, Lo BXe 6ynn po3riAHYTi
B KOHTEKCTi 3anepeyeHHA CTOCOBHO BUYepPMnaHHs HalioHaNIbHMX 3aC06iB loprany-
Horo 3axucTy. Cy0 noemopioe caili BUCHOBOK, Uj0 Oepxxasd-8ionosioay He 8UKOHAA
csili mazap 0osedeHHA HAABHOCMI y 3aA8HUKI8 3acoby 3axucmy, Akuli Mie 6u Hadamu
8i0WKOOYB8AHHA CMOCOBHO iXHiX ckape Ha hiocmasi KoHeeHyii'i akuli Hadasas 6u po-
3yMHi nepcnekmusu ycnixy (Ous. napazpac 120 suwe). 3 yux xe npuyuH Cyo supiwye,
wo 6ysu 8idcymHi egpekmueHi 3acobu PUOUYHO20 3aXUCMy CMOCOBHO 8iOMOBU
8 0ocmyni 0o MalHa i Xumna 3aa8HuKig y JIa4uHCbKoMy padioHi.

215. Takum unHom, Cyp pobuTb BUCHOBOK, LLO Masio MicLie i MPOAOBXKYETbCA

NnopyLUeHHA NpaB 3aaBHUKIB 3a cTaTTeto 13 KoHBeHLUii i wo Pecnybnika BipmeHis
BiANOBifanbHa 3a Le NopyLUeHHSA».

Crek Ta iHwi npotn CnonyyeHoro Koponisctea
(Stec and others v. the United Kingdom),
No65731/01 Ta 65900/01 (yXB. LOAO NPUNHATHOCTI), Bif 6 nunHa 2005 p.'*

Dakmu. 3ad8HUKU CKAPXKUIUCA HAa OUCKpUMIHaAiliHe cmagsieHHs 00 40s108iKie
i XiHOK 8 Mexax npoz2pam Ha0AaHHA 0ONOMO2U Y 38’A3KY i3 CKOpOYeHHAM 0oxodis ma

135 Case of Stec and others v. the United Kingdom (Application nos. 65731/01 and 65900/01) = [CnpaBa «Cmek ma iHwi
npomu Cnonyyerozo Koponiecmea»]: Judgment European Court of Human rights, Strasbourg, 12 April 2006 (merits).
HUDOC: database. URL: https://hudoc.echr.coe.int/eng# {«fulltext»: [«Stec»],»documentcollectionid2»: [«GRANDCHA
MBER»,»CHAMBER»] »itemid»: [«001-73198»]}. Mlepeknag ykpaiHcokoto moBoto: Ogpiuitia cmopinka lTpoexkmy Padu
€8ponu «BHympiwire nepemiwers 8 Ykpaiki: po3pobka mpusanux piters». URL: https://rm.coe.int/11-stec-and-
others-v-the-united-kingdom-decision-06-07-2005-/16806h592a.
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Hao06asok 00 NeHcil, 8 AKUX dama npUNUHeHHs po3paxyHKie 6y1a Npus’a3aHa 0o nex-
CiliHo20 8iKY. 3aA8HUKU OCKapy8asau NpuliHAMIi CMOCOBHO HUX pilueHHsA y cydax ma
38epmanucs 00 Yno8HO8AXeH020 ynpasiHHA coyianbHo20 3abe3nedeHHs, AKUU
nepedas numarHs 0o €C.

Bumse 3 piweHHsA

lMpaeo Ha MupHe 80/100iHHA npusamHoto 8nacHicmio. «52. Hapewwri, Bia-
nosigatoun Ha 3aasu Ypagy, Cyn BBaXKae, WO CTBEPAXEHHA NpPo Te, WO NpaBo
Ha gonomory 6e3 nonepeaHix BHeCKiB nignagac nig gito ctatTi 1 Mpotokony No 1,
6inblue He f03BONAE HeedeKTUBHIM NONOXKeHHAM CoLliaibHOT XapTil MiCTUTY TaKi
BUCHOBKM LLOAO AOMOMOTM Ha OCHOBI BHECKIB. ¥ ToW Yac, sk KOHBEHL|is BCTAHOB-
NIOE, O, MO CyTi, NpeACTaBNAlTb COO0I LMBINbHI | NoNiTMYHI NpaBea, 6araTo 3 HYX
MaloTb HaCNifKM COLiaNbHOro Y eKOHOMIYHOrO xapakTepy. Cam dakT Toro, Lo
TnymayeHHa KoHBeHLii MoXe noLmpoBaTca Ha chepy coLlianbHMX i EKOHOMIYHKX
npas, He NOBKHeH OyTV BUpiWanbHUM GakToPOM NPOTU TaKOro TAYMaYeHHs; He ic-
HY€ BOLOPO3MOAINy, Wo Biaginae chepy Lux npas Bif chepu, AKa OXOMNIIOETbCA
KoHBeHLuieto (guB. cnpasy “Evipi npoTu lpnangii” (Airey v. Ireland), piweHHa Big
9 >k0BTHA 1979 poky, cepia A, No 32, c. 14-15, § 26).

53. Ha 3aKiHueHHs, BiaTaK, JOMNOKYK iCHY€e Oyab-AKe PO3pPi3HEHHA B CYAOBIi
NPaKTULi MiX JOMOMOrOH0, L0 HAPaXOBYETbCA HAa OCHOBI BHECKIB, i AOMOMOrOI0
3a paxyHoK poboToaaBuA AnA 3actocyBaHHA cTaTTi 1 MpoTokony No 1, Hemae
HIAKWX NigCTaB BUNPaBAaTV NPOJOBKEHHA BUKOPUCTAHHA TaKol BiAMIHHOCTI.

54. MpoTe cnig nigkpecnuTu, Wo NPUHLMNAN, 30BCiIM HeJaBHO BUKOPUCTaHI
y cnpasi“Koneubkuin npoty CnosavumHn” [GC] (Kopecky v. Slovakia), No 44912/98,
§ 35, EKTJT 2004-1X, AKi 3aCTOCOBYIOTbCA B OCHOBHOMY Y CrpaBax LWoAo cTaTTi 1
MpoTokony No 1, piBHOI0 Mipoto 06rpyHTOBaHI, KON MOBa e NPo AOMOMOrY i3
coujianbHoro 3abe3neyeHHs. 30kpema, Cmamms He CMBOPIOE NPABo Ha NPUOBAH-
HA maliHa. BoHa He Haknaodae Hiakux obmexeHb Ha c80600y 0epxKasu-y4yacHUKA
supiwuumu - 88o0umu 6y0b-AKy hopMy cucmemu coyianbHo20 3abe3neyeHHA abo
s8ubpamu mun 4u po3mip 0onomoau 0718 3abe3neyeHHs 8i0No08ioHo 00 6yOb-aKol
makoi npozpamu (dus., 3 ypaxysaHHam 8i0NosioHUX 3MiH, cnpasy “Koneyekudl’; § 35
(d)). OOHak AKw0 Oepxasa-y4acHUK Mae YUHHe 3aKoHO0ascmeo, Wo nepedbayae
sunjamy 0onomMoeau i3 coyianbHo20 3abe3neyeHHs — 06yMossieHe honepeoHimu
BHECKAMU YU Hi — Ye 3dKOH00d8CMaB0 NOBUHHO p032/190amucs K mdke, Wo popmye
npaso es1acHocmi, ake nompansise 8 cgpepy oii cmammi 1 [Mpomokony No 10514 oci6,
AKi gionogidarome if suMozam (me came 0xeperio).

55. Y nopibHux cnpasax, Woao ckapru BignosigHo Ao ctatTi 14 KoHBeHLUil,
B3ATOI Y NO€fHaHHi 3i cTatTeto 1 MpoTokony N2 1, wopao Toro, Wwo 3aAaBHUK OyB
no36aBneHnin NOBHICTIO a60 YaCTKOBO NEBHOT AOMNOMOTM Ha ANCKPUMIHaLinHOMY
NiAFPYHTI, WO pO3rnAafaeTbea y cTatTi 14, HeobxiaHO 3'AcyBaTi, Y Manu 6 (ane
3a YMOBW HasiBHOCTi OCKap»KyBaHOro), BiH abo BOHa NpaBo, 3aKkpinsieHe y Bigno-
BiIHOCTi 3 HaLiOHaIbHM 3aKOHOAABCTBOM, OTPMMYBATU AOMOMOTY, AKa € Npej-
MeTOM pOo3rnagy cnpasu (auB. cnpasy “lanrycys’, Wo HaBefeHa BuLle, i cnpaBy
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«Yinnic», Wo TakoX HaBeaeHa BuLLe, § 34). Xoua MpoTtokon No 1 He MicTUTb NpaBo
Ha OTPMMaHHA AOMOMOTY i3 COLianbHOro CTpaxyBaHHA OyAb-AKOro BUAy, AKLO
JepKaBa BMPIINTb CTBOPUTU NPOrpamMy AnA HafaHHA mMaTtepianbHOI JONOMOrY,
BOHa Ma€ 3pobuTu Le y cnocib, BignosigHWi cTaTTi 14.

56. Lle 03Havag, wWo iHTepecn 3aaBHUKIB NignagatoTb nig gito ctatTi 1 MpoTo-
kosny No 1 i npaBa Ha 3aX1CT BNacHOCTI, AKe BOHa rapaHTye. Liboro focTaTHbO, WWo6
BBaXKaTu CTaTTio 14 KOHBeHLUIT TaKo1o, WO MOXe 3aCTOCOBYBATUCA».

Asi3 npotu Kinpy (Aziz v. Cyprus),
N2669949/01 Big 22 BepecHA 2004 p.'¢

@axkmu. 3asa8HuUK ckapxusca 3a cmammeio 3 [lpomokony N2 1, npuliHamozo
okpemo abo y noeOHaHHi 3i cmammeto 14 KoHgeHyil, npo me, wjo tomy He 0aHO
30ilicHIo8amu npaga 20710Ccy Ha niocmasi HaAYioOHAaIbHO20 NOX00XeHHA Mma/abo
06’€0HAHHSA 3 HAUIOHA/IbHOK MEHUWUHOIO.

Bumse 3 piweHHsA

Mpaeo Ha sinbHi 8ubopu. «25. Tm yacom AK cTaTTa 3 MpoTokony N2 1
30608B'A3ye Bucoki [lorosipHi CtopoHu npoBoauTn Bubopw, Aki 3abesneyyoTb
BiflbHE BUPaXXeHHA AyMKW ntoaen, npaktukoto Cyay BCTaHOBEHO, WO BOHA ra-
paHTye npaBa 0cobu, 30Kpema npaBo obupatu i 6yt obpaHum. Monpw Te, Wo ui
npasa € 3aNopyKoio AeMoKpaTii Ta BEpPXOBEHCTBA MpaBa, BOHU He € abCONIOTHNMM i
MOXYTb 6y T 06MexXeHUMI. [oroBipHi feprkaBu MatoTb LUIMPOKY CBOGOAY PO3Cyny
y 1t cdepi, ane Cyn — AK OCTaHHA iHCTaHLiA — Ma€ BU3HAUUTU, YK Byno OTPUMAHHSA
Bumor cTatTi 3 MpoTtokony N2 1: BiH MOBMHEH MepeKoHaTNCA, WO 3aCTepeKeHHsA
He 06MeXyIoTb NPaBa HaCTifNbKMK, W06 Byna CnoTBOpeHa cama iXHsA CyTb | BOHM CTanu
HeeEKTUBHVMW; LLO Lii 3aCTEPEXKEHHSA 3aCTOCOBYIOTHCA 3 IEMTVMHOI METOH; i O
BMKOPWCTOBYBaHi 3aC06y He € HenponopuiiH1uMK (gus. Mat'ey-MoxiH Ta Knepdair,
3rapaHe BuLe, § 23, § 52 Ta HewogaBHo Marioi npoTtn CnonyyeHoro KoponiscTea
[GC], N224833/94, § 63, €EKIM 1999-I; JTabita npotu Itanii [GC], N2 26772/95, § 201,
€K 2000-1V; Migkonb3iHa npoTu J1aTsii, N0 46726/99, § 33, EKINJT 2002-11).

26.Cypn 3ayBarye, Lo KoHctuTyuis Kinpy Habpana umHHOCTI B cepriHi 1960 pokKy.
CratTAa 63 nepepnbavana fBa oKpemi BUOOpUi CNCKKM, OAVNH ANA FPEeKO-KinpioTCbKOT
CNiNbHOTY Ta OAUH ANA KiINPCbKO-TypeLbKoi rpoMagun. Tm He MeHLe, yyacTb Ty-
peubKo-KinpioTCbKOI rpoMaan y napiameHTi Npy3ynHeHo BHaCNiAOK Hag3BUYan-
Hoi cuTyaii, Wwo noyanaca B 1963 poui. Bigtenep BignosigHi ctatTi KoHctuTywii, wo
nepen6ayatoTb NapraMeHTCbKe NpeACcTaBHULITBO TYpeLbKo-KinpioTCbKOI CNifibHOTH
Ta KBOTW, 3aKpinJieHi 3a ;BOMa rpomMagamMu, CTaso HEMOXKINBMM 3aCTOCOBYBaTH
Ha npakTuui.

136 Case of Aziz v. (yprus (Application no. 69949/01) = [Cnpasa «A3i3 npomu Kinpy»]: Judgment European Court
of Human rights 22 June 2004, final 22/09/2004 (merits and just satisfaction). HUDOC: database. URL: https://
hudoc.echr.coe.int/eng# {<fulltext»: [«Aziz%20v.%20Cyprus»],»documentcollectionid2»: [«GRANDCHAMBER»,»CH
AMBER»],»itemid»: [«001-61834»]}. Mepeknaa ykpaiHcbKoto moBoto: Oiuitina cmopinka lpoexkmy Padu €sponu
«BHympiwHe nepemiwenns & Ykpaini: pospobka mpusanux piwens». URL: https://rm.coe.int/15-case-of-aziz-v-
cyprus-ukrainian-translation-/16806b5960.

178 » OopaTtok 2



27.PilweHHAM Yy cnpasi 3aaBHMKa BepxosHuin Cya B13HaB, WO cTaTTA 63 KoHCTn-
Tyuii Kinpy Ta ctatta 5 3aKoHy 72/79 (Wjofo B160piB AenyTaTiB) He 3abe3neuytoTb
yyacTi uneHaMm TypeLbKo-KinpioTCbKOT FPOMaAu, AKa NPOKUBAE B KOHTPObOBaHIN
Ypagom yacTuHi Kinpy, y ronocyBaHHi Ha napnameHTCbKUX BUbopax, i nifTeepaus,
LLO BiH HE MO>Ke BTPYYaTWCA Ha OCHOBI 3aKOHY HEOOXIAHOCTI, W06 3aNOBHUTU Big-
NOBIAHI NPOrafnHN y 3aKOHOLABCTBI.

28. Xoua Cyp 3a3Havae, Wo AepxaBu KOPUCTYIOTbCA 3HaUYHO cBobo00
ANA BCTAHOBJMIEHHA NPaBWA Y MeXax iX KOHCTUTYLINHOro naay, Wo perynoTb
napnameHTCbKi BUOOPU Ta CKnag napnameHTy, i Wo BignoBiaHI Kputepii MOXyTb
CKaCOBYBATWCb 3a1EXKHO Bif} iICTOPUYHMX | NONITUYHUX YAHHWKIB, BIACTUBMX KOXHIN
[ep»KaBi, Ui NpaBuna NOBMHHI He N036aBNATY OKPEMUX OCI6 UM rpyn 0Cib MoXKNu-
BOCTi 6paTi yuacTb Y NOAITUYHOMY KMTTi KpaiHUM Ta, 30KpeMma, Y BUbopax 3akoHo-
[,aBYOro opraHy, NpPaBo Ha Lo rapaHToBaHe AK KOHBEHL€l0, TaK i KOHCTUTYLiAMM
ycix JorosipHux Jep»<as.

29.Y uin cnpas.i Cypg 3a3Havag, wo i 6e3 Toro cknagHa cutyauia Ha Kinpi norip-
wmnaca nicna okynaduii MNisHivyHoro Kinpy TypeubKumu BiicbKamu, i Taka cuTyallis
NpoAoBKyBanaca NPOTArOM OCTaHHIX TPUALATK POKiB. [lani BiH 3ayBaxye, WO, He-
3BaXKaloUU Ha Te, WO BiANOBIAHI KOHCTUTYLiHI NONOXKeHHSA Oy HeepeKTUBHUMY,
iCHye ABHa NporannHa y 3aKOHOLABCTBI WOAO BUPILLEHHA NMOAANbLUNX Npobnem.
Omixe, 3aA8HUK, AK 4J1eH MypeybKo-KinpiomcbKol 2pomMaou, Wo NPoXXUeae 8 palioHi
Kinpy, koHmponvosaHomy Ypsadom, 6y nosHicmio no36asieHuli Moxausocmi 8u-
c/108UMU €80t OyMKY Npu 8ubOpi unerig lanamu npedcmasHuUKig8 KpaiHu, y AKitl 8iH
€ 2POMAOSHUHOM i Oe 8iH 3a8>K0U XU8.

30. Cyd ssaxae, wo 3 027190y Ha 8uKadeHi suwe o6cmasuHu, 6y10 nopyweHo
camy cyme 8U6GOPHO20 NPABA 3aABHUKG, IKe 2apaHmyemscs cmammeto 3 [lepuwiozo
npomokosy. Omxe, 6y/10 NOPYWEHHS 4b020 NOIOKEHHS».

Heduckpuminayitlina peanizayia npaea Ha 8inbHi subopu. «34. BignosigHo
fo npaktnku Cypy, ana uinen ctatti 14 KoHBeHLUii BIAMIHHICTb y CTaBfeHHi € guc-
KpUMiHaLiHO, AIKLLO BOHA “He Ma€ 06'EKTMBHMX Ta PO3YMHMX MiAcTas’, TO6TO
AKLLO BOHA He 3[iNCHIOETbCA 3 “NEeriTMMHOI0 MeTO” ab0 AKLLO He iCHYE “pO3yMHOT
NPONopPLifHOCTI MiX 3aCTOCOBYBaHMMM 3ac06aMu Ta METOIO, IKY HaneXuTb pea-
nisysat” (guB. pieHHn y cnpasi “Abaynasis, Kabanec ta bankaHgani npotu Cro-
nyueHoro Koponisctea” Big 28 TpaBHA 1985 poky, cepia A, N2 94, c. 35-36, § 72).
Binbwe Toro, [lorosipHi lep»aBu KOPUCTYIOTbCA MEBHOK CBOOOAO po3cyay,
OL|iHIOKYY, HAaCKINbKM BIAMIHHOCTI B iHWKX NOAIOHUX CMTYaLisX BUNPaBAOBYOTb
iHwe nosogxeHHA (aue. Willis npotn CnonyueHoro Koponisctea, N2 36042/97,
§ 39, €EKINJ1 2002-1V).

35. Cya TakoX 3a3Havag, Wo cT1atTa 14 He iCHye CaMOCTINHO, a Biflirpac Baxnnsy
ponb, AOMOBHIOYUM iHWI NoNoXeHHA KoHBeHLUiT Ta MpoTOKoNiB, OCKiNbKN BOHA
3axXMLLAE OKPeMMX OCi6, WO 3HAXOAATbCA B NOAIOHNX cuTyauisx, Bif Oyab-akol
AVCKPUMiHaLii B 34iNCHEHHI NpaB, BUKIAAEHNX B LIX NONOXeHHAX. AKLLO 3acTo-
COBYETbCA NeBHa CTaTTA KoHBeHLiT oKpeMo, TaK i y MOeHaHHi 3i cTaTtTeto 14,1 6yno
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BCTAaHOBJ/IEHO OKpeMe MopyLIeHHA OCHOBHOI cTaTTi, Cyf He NOBMHEH po3rnagaTu
cnpaBy 3a cTaTTeto 14 TaKoX, NPOTe AKLLO OCHOBHUM acnekToOM CrpaBy € 6e3nepey-
Ha HecrnpaBeA/IMBICTb Y NOBOAXEHHI NPW 3AINCHEHHI MPaBa, AKe OCKaPXKY€ETbCA, BU-
HMKa€E 30BCiM iHLWa cnTyaLia (auB. pileHHA y cnpasi «dyaroH npotn CnonyyeHoro
KoponiscTtBa» Big 22 )0BTHA 1981 poky, cepia A, N245, n. 26, § 67, i Chassagnou Ta
iHWwi npotn ®paHuii [GC], N225088/94, 28331/95 T1a 28443/95, § 89, EKINJT 1999-111).

2.3aABaYy Lin cnpasi

36. Cyn BBaxae, WO Y Ui cnpaBi ckapra Ha niacTtasi ctaTTi 14 KoHBeHLUii He €
NPOCTO NiATBEPAMKEHHAM CKapru 3afBHWKa BignoBigHO Ao cTatTi 3 [MpoToKony
Ne 1. Cyg 3a3Hauvag, Lo 3aABHUK € FpPOMagAaHNHOM Kinpy, MpoXrBaB y KOHTPONbO-
BaHomy Ypagom pawoHi Kinpy. Cyg 3ayBaxye, WO Pi3HNLA y CTaBNEHHI y Uil cCnpaBi
CNpUYnHeHa TM GaKTOM, Lo 3aABHUK BYB TYPKOM-KiNpioTOM. 3 KOHCTUTYLIHUX
MONOXeEHb, WO perynioTb BMO6opUi Npasa rpekis-KinpioTis Ta TypKiB-KinpioTis
rpomag, BUnanBeano, Wo ix NpakTUyHa peanisauia ctana HeMOXINBOL.

37.Xoua Cyp 6epe go yBarv aprymeHTr Ypsgy, BiH BBAXKAE, LLO BOHU HE MOXYTb
BMMNPAaBAATA LiI0 Pi3HULIIO O6I'PYHTOBaHVIMU Ta 06'EKTMBHUMY NigcTaBamm, 0cobnu-
BO B TOMY, LLIO TYPKU-KiNpioTw, AKi nepebyBatoTb B Till camMiin cuTyaLii, Wo i 3aABHKK,
He MOXyTb OpaTy yyacTb y ronocyBaHHi Ha 6yab-AKNX NaplaMeHTCbKMX BUOOpaXx.

38. Takum unHom, Cyn [oXoauTb BUCHOBKY, LLO iCHYE ABHE HEO[HaKOBe Mo-
BOAXXEHHA Npu 3[4iMCHEHHI 3a3HaYeHOro NpaBa, AKe OCMOPIETHLCA, | AKe cNif
po3rnafaT sk OCHOBHUIA acneKT cnpaBsu. BignosiaHo 6yno nopyuweHHaA cTaTTi 14
KoHBeHUiT y noegHaHHi 3i ctatTeto 3 [poTokony N2 1».
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JopaTtok 3. Cnpasu €BpONenNCcbLKOro cyay 3 npas JIOANHN,
3YMOBJIEHI BHYTPILLIHIM NepeMillleHHAM
Ta KOHPNIKTOM B YKpaiHi (BUTArn)

AHTOH Bacunbosu JlicHui

Ta AiBa iHWNX 3aABHUKMN NpoTn YKpaiHm i Pocii

(Lisnyy and two other applicants vs. Ukraine and Russia)
(yxB. WwWomo npuinHaTHocTi), N2 5355/15, Big 5 nunHa 2016 p.'>’

®akmu. [Tocunaroyuce Ha cmammio 2, nyHkm 1 cmammi 6, cmammi 8, 10i 13
KoHeeHuil, 3as8HUKU NOCKapXuucs, uo ixHi npasa 8ionosioHo 00 KoHeeHyii He mo-
Xymb 6ymu eheKmueHoO 2apaHMoBaHi, OCKiflbKu 0epxxasHi ycmaHosu Ha CxioHid
YKpaiHi, 30Kpema cyou, npusynuHusiu ceoto pobomy i 6yau nepemiujeHi Ha mepumonpii,
niOKoHMposnbHi Ypady Ykpairu.

3aA8HUKU MAKOX CKAPXAmMbCA, U0 IXHE Xumms 6y/10 NOCMAssieHo nid 3a2po3y
yepes 0b6cmpinu cin, 8 AKUX 80OHU NPoXusasu. AKWo hpoyumysamu cmammio 1
lMpomokony No 1, 3aa8HUKU cKapXambcA, Wo 06cmpinu nepelkooxarome MUpHo-
MY KOpUCMYBAHHIO C80IM MAUHOM | NpOXUBAHHIO. (3 camoi yxeanu.)

Bumse 3 yxeanu

«25. Cyp Harapye, wo npoBagkeHHA y CyAi maloTb 3maranbHUN Xapakrep.
Tomy 3aBAAHHAM CTOPIH € OBrPYHTYBaTU iXHi GaKTONOTIUHI aprymeHTy, HagasLUn
Cyny HeoOxigHi fokasn. Y Ton yac Ak Cyp Hece BifNoBifanbHICTb 3a BCTAHOBNEHHA
bakTiB, 3aBLaHHA CTOPIH — HAJATU aKTUBHY MiATPUMKY LAAXOM HafaHHsA Oyab-AKoT
HeobxigHoT iHbopMaLlii. 3 ornagy Ha ue cnig 6paTy 4o yBaru NnoBeAiHKY CTOpPiH nig
yac 36MpaHHA fokKasis (anB. cnpasy «lpnaxgis npotu CnonyyeHoro KoponiscTtea»
(Ireland v. the United Kingdom), 18 ciuns 1978, n. 161, cepis A No 25).

26. OckinbKu 3aaBHNKM nocuatoTbea Ha ctatTio 1 Mpotokony No 1 go KoHseHujii,
Cyn NprHAB NO30BHY 3asABY MaliHOBOIO XapaKTepy, NofaHy AeAKUMY 3adBHMKaMW,
CNMPaKYNCh Ha BUTATM 3 PEECTPY MiCLA NPOXMBAHHA, BUAAHOIO MiCbKOI agMi-
HicTpaui€to nicna 3aaBneHoi atakn (AnB. cnpay «KepimoBa Ta iHWi NpoTn Pocii»
(Kerimova and Others v. Russia), No 17170/04, 20792/04, 22448/04, 23360/04,
5681/05 i 5684/05, § 293, 3 TpaBHA 2011 poky). Y cnpasi «Jamaes npotun Pocii»
(Damayev v. Russia) (No 36150/04, nn. 108-111, 29 TpaBHa 2012 p.) Cyn yxBanus,
LLIO 3aAABHUK, AKNI MOCKap»KMBCA Ha 3pYHYBaHHA CBOrO OMY, MOBUHEH NPUHANMHI
HagaTy CTUCNIMIA ONUC 3a3HayeHOT BNacHocTi. Le Ak gogaTkoBi JOCTOBipHI fOKa3u
npaea BMacHOCTI Ha MaliHO abo micLe npoxuBaHHA Cyn NPUIAHAB TaKi JOKYMEHTH:
CBigoLTBa NPO NPaBO BAACHOCTI, BUTATN i3 3eMeJIbHOro i MOAATKOBOrO PeECTpPIB,

137  AxToH Bacunbosuy JlicHuii Ta ABa iHLmX 3aABHKI npoTin YKpaiHu i Pocii (Lisnyy and two other applicants vs. Ukraine
and Russia) (yxs. wopo npuitHatHocti), N 5355/15, Bia 5 nunta 2016 p. 06pani ctanpapt Pagu €Bponu cTocoBHO
npas nioavku B0 Mepeknag ykpaikcbkoto moBoto: OgpiyitiHa cmopitka [Tpoekmy Padu €sponu «BHympituHe nepemi-
WeHHsA 8 Ykpaiki: po3po6ka mpusanux piwerw». URL: https://rm.coe.int/16-lisnyy-and-others-v-ukraine-and-russia-
uaa/16806b5961.
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LOKYMeHTW, BUfaHi MicLieBoto agMiHicTpauieto, nnaHu, potorpadii i KBUTaHLT
Ha onnaTy KOMYHanbHUX NMOCAYT, a TaKOX JOKa3M OTPMMaHHA NOoLTK, 3asBY CBiKIB
abo 6yab-Aki iHWi BiANOBIAHI AoKa3w (AMB., Hanpuknag, cnpasy «[IPOKONoOBMY NPOTU
Pocii» (Prokopovich v. Russia) No 58255/00, n. 37, €CIMJ12004-XI, i cnpasy «EncaHoBa
npotu Pocii» (Elsanova v. Russia) (dec.), No 57952/00, 15 nuctonaga 2005 p.). 3a-
rasiom, siKILO 3aABHVIK He HaZlaB XOAHVX [OKa3iB MpaBa BNacHOCTI Ha MaliHO abo
MicLie NPOoXKUBaHHSA, Noro ckapru byae BiaxmneHo (auBe. cnpasy «CaprcaH NpoTu
AzepbaiigaHy» (Sargsyan v. Azerbaijan) [BM], No 40167/06, n. 183, ECMJ12015 p.).

27. OTxe, Bify 3aABHUKIB BMMaraeTbCA HagaTu AOCTaTHi AOKa3W Ha NigTBep-
OXeHHA cBoiX BMMOTr BignosigHo Ao ctatTi 1 Mpotokony No 1 4o KoHBeHLUiT npo 3HK-
LLeHHA MaiiHa Nij Yac 36ponHOro KOHGNIKTY. AHaNOriYHMIA NiAXia 3aCTOCOBYETLCA
[0 CKapr Ha nigcTaBi cTaTTi 2, nyHKTY 1 cTaTTi 6, cTaTten 8, 10 i 13 KoHBeHLUii.

28. Y nomoyHux cnpasax Cy0 3aysaxus, Wo 8i0 camo2o no4amky iHmepecu
3as8HUKi8 npedcmassianu aosokamu. OOHAK nepwull 3as8HUK HA0As JIule KONito
€8020 nacnopma i pomoepadii 3pyliHosaHoz2o 6yOuHky. He 6ys10 Ha0aHO X00HUX 00-
Kasig npasa eniacHocmi Ha 6yOUHOK abo 6yOb-AKUX IHWUX NpaAs, AKi MO2/1U Hasexamu
30dA8HUKY, Uj000 6YOUHKY. [lpyea 3asa8HUYA HA0AIA KONito 8020 hachopma i Konii
pi3HUX 38imie OpeaHizauil 3 6eaneku i cnispobimHuymea 8 €8poni, a Makox 0esKi
Pp0O30pyKOBAHI Mamepianu 3 [HmepHemy npo 3azasibHy cumyauiio Ha cxodi YkpaiHu.
Tpemiti 3a58HUK NOOAB JluWe KONito C8020 hacnopma.

29. Cydy dobpe 8i00MO NPO HAABHICMb NeBHUX BUHAMKOBUX 06CMABUH, WO He 3a-
Jiexxame 8i0 3aA8HUKI8 i AKI BUKIUKAIU MPYOHOWi 0718 NOOAHHA 0OKYMeHMAanbHUX
dokasie Ha NidMpuMKy cgoix ckape. Tomy 0o nocmitiHoi npakmuxku Cydy Hanexums
3acmocy8aHHA binbw nobaxusoo nioxody 3a HaseHocmi 6e33anepeyHoz20 0o-
Kasy makux o6cmaguH (puB. cnpasy «KpsiHre npoTtu PymyHii» (Creanga v. Romania)
[BM], No 29226/03, n. 88, 23 ntotoro 2012 p., i NpoUnNTOBaHi B pilleHHi cnpaswu,
3 ypaxyBaHHAM BHeceHUX 3MiH). Lli 06CcTaBUHM nepeBaxHO CTOCYIOTbCA CUTyaLii
TPUBaKOYOTrO KOHPNIKTY, OCKINIbKM BiH CTAHOBUTb MiAFPYHTA Y PO3rNAAi LMX CNpaB.

30. O0Hak cnid 3aysaxxumu, W0 3dA8HUKU He Hasesiu XX0OHUX NPUYUH W000
Moe2o, YoMy 80HU He 3MOo2/1u Ha0amu 8i0N08iOHi DOKyMeHMU, AKi NiOKpinoome ixHi
cKapau w000 nopyuleHHs npas 8ionosioHo 0o KoHeeHyii (Ous. nyHkmu 9, 14, 18i 28
suuje). Takox BoHM He nosigomunu Cyn npo 6yab-AKi cnpobu, AKi BOHW 3p06unm
ANA OTPUMAHHA NPUHANMHI YaCTUHW AOKYMEHTaNIbHUX AOKAa3iB ANA NigKpinaeHHA
TXHiX 3BUHYBauyeHb. 3 ornAgy Ha Le 6yno BCTaHOBJIEHO, LU0 BiAMOBIAHO A0 NYHKTY 1
npasuna 44C Pernamenty Cygy, AKLIO CTOPOHa He HaAa€ AoKasiB uu iHbopmalLii,
AKoi Bumarae Cya, abo 3 BnacHoi iHiLiaTuBM He noBigomnsae iHpopMaLlii, sika Mae
CTOCYHOK A0 CnpaBK, abo AKMMCb iHLIMM YMHOM He 6epe edeKTUBHOI yyacTiy npo-
BagxeHHi, Cya moxe chopmynioBaTu BigNOBiAHI BUCHOBKY, AKi, Ha NOr0 AYMKY,
BUMNBAIOTb 3 TaKMX 0O6CTaBUH (BMB., 3-MOMiXK 6araTbOX iHWNX AaBTOPUTETHUX
oxepen, cnpasy «CaBpiadiH [>kypaes npotu Pocii» (Savriddin Dzhurayev v. Russia),
No 71386/10, n. 130, €CI/1 2013 p. (Butarnm)).
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31. 3a Takux obcTaBuH i BignoBiaHO Ao NyHKTy 1 npasuna 44C PernameHTy
Cyay, Cyn yxBanus, WO iXHi CKapry He MatoTb JOCTaTHbOrO OOFPYHTYBaHHA (AMB.
aHanoriyHum nigxig y cnpa.i «[loHoMapboB Ta iHWwi npoTu bonrapii» (Ponomaryov
and Others v. Bulgaria) (dec.), No 5335/05, 10 ntotoro 2009 p.).

32. TakMM YMHOM, 3asBa ABHO He OBIPyHTOBaHa i MOBMHHA 6yTKW BigxuneHa
BiANOBiAHO A0 NiANYHKTY (a) NYHKTY 3 i NyHKTY 4 cTaTTi 35 KOHBEHUii».

HeHunc OnekcanppoBud MNonoBnHkKo

Ta TpM iHWKX 3asABHUKN NpoTh YKpaiHu i Pocii

(Polovynko and three other applicants v. Ukraine and Russia),
N252061/14 (yxB. WoAo NPUIAHATHOCTI), 5 nunHA 2016 p.'3®

Dakmu. 3a58HUKU cCKapxambcA 8ionosioHo 0o cmamel 3,4, 5i 13 KoHseHuii, wjo
ixHi poduyi 6ys1u 8UKpaAOeHi Ma He3aKOHHO ympuUMyB8aIUCh y 3dpyYHUKAX YIeHamu
cenapamucmcbKux cusi Ha CxiOHIU YKpaiHi i ujo B0HU cmanu xxepmeamu XopCmoKozo
Nnoso0xeHHs U ekcniyamauil. BOHU makox ckapxunuce Ha 8iocymHicme eghekmug-
HUX HayioHaneHUx 3acobis nNpasogozo 3axucmy.

Bumase 3 yxeanu

«9. MepLu HiX yXBanUTK pilleHHA NPO BUJTyYEHHA NEeBHOI CNPaBu 3 PeeCTpy,
Cyn NOBWHEH MepeBipyTH, Y JOTPUMAHHA NPaB JIIOANHY, 3riLHO 3 BU3HAUYEHHAM
cTaTTi 37 KoHBeHLUil, BUMarae NnpofoBXKeHHA po3rnagy cnpasu. Logo uboro craT-
Teto 37 nepepbayeHo:

“1. Cyn Moxe Ha Byab-AKiil cTafii NpoBagKeHHA y CnpaBi NPUNHATY PilleHHA
NPO BUTYYEHHS 3aABW 3 PEECTPY, AKLLO 06CTaBUHM AatoTb MiACTaBM AiATN BUCHOBKY:

(a) WO 3aABHMUK He Ma€ HaMipy Aani NiAgTPMMYBaTK CBOIO 3aABY; <...>

Mpote Cyn NpofoBKye po3rnag 3aasu, AKLLO LibOro BMMara€e nosara o npas
NOANHK, rapaHToBaHMX KOHBEHLiEO Ta MPOTOKONaMu Ao Hei".

10. Mepw Hix BUNyunTH cripaBy 3 peecTpy, Cya TakoX NOBMHEH PO3INAHYTU
06CTaBMHU AOTPVIMAHHSA MPaB JIIAMHU, AK BM3HAYeHO B KoHBeHLi Ta Ti [poToko-
nax, AKi BMaratoTb NPOAOBXKEHHA po3rnagy cnpasu (B KiHUi NyHKTY 1 cTaTTi 37).
Lle cnpaBsu, B AKUX 3aABHUK OaXa€ BifKNMKaTN CBOIO 3aABY (AM1B. BHECEHI 3MiHN
y cnpasi «Taipep npotu CnonyueHoro Koponiscteax (Tyrer v. the United Kingdom)
No 5856/72, 25 KBiTHA 1978 p., nn. 24-27). Taki 06CTaBUHW BUHMKAIOTb, KOAN NPO-
[OBXEHHA po3rNnAay 3aABU MOXe CMPUATY TIIYMayeHHIo, rapaHTyBaHHIO | po3po6Lyi
CTaHZApPTIB 3aXMCTy BignoBigHo fo KoHBeHLUii (avB. Ana npuknagy cnpasy «KapHep
npotu ABcTpii» (Karner v. Austria) No 40016/98, n. 27, ECIJ1 2003-1X). 3okpema, Le

138 [lenuc Onekcanapouy MonoBuHKo Ta Tpu iHWMX 3asBHUKK npoTi Ykpaiku i Pocii (Polovynko and three other
applicants v. Ukraine and Russia), N°52061/14 (yxB. wogo npuitHTaHocti), 5 nunka 2016 p. 06paki craHaaptin Pagn
€aponu cTocoBHO npas NioAnHK BIO. Mepeknag ykpaitcbKoto moBot: Ogpiyitina cmopinka lpoekmy Padu €sponu
«BHympiwHe nepemiujenHs & Ykpaini: po3po6ka mpusanux piwens». URL: https://rm.coe.int/17-polovynko-and-
others-v-ukraine-and-russia-ukr/16806b5962.
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06CTaBUHU, KOM BUHUKaIOTb HOBI Npobniemm abo npeLiejeHTHOro Npasa He [ocTaT-
HbO [ANA BUPILLEHHA NeBHOro NuUTaHHA (guB. cnpasy «PaHues npoTu Kinpy i Pocii»
(Rantsev v. Cyprus and Russia) No 25965/04, nn. 199 i 200, €CI/1 2010 (Butarn).

11.Y notouHunx cnpaBax Cyz 3ayBa)uB, L0 3aABHVKYM 6y BUNYLLEHi Ha BOJIO.
Cyn TaKoX 3ayBaknB, O 3asiBHMKM YiTKO 3asABUIV, LLO BOHU Ginblue He 6axaloTb
NPOJOBXKYBaTU PO3rnaf 3a3HaueHux 3asaB y Cyai. Cyn TakoxK NOBiJOMKB, L0 Kinb-
KiCTb CnpaB, NOB'A3aHMX i3 NofibHMMK GpakTamMu, AKi CTOCYIOTbCA aHaNOriYHUX Nui-
TaHb BignosigHo fo KoHBeHLii, 6ynu nepenaHi o Cyay ana posrnagy. TakvuM YMHOM,
y Cyny Oyzie MOXNMBICTb BU3HAUMUTV NPABOBI NTaHHA, MOB'A3aHi 3 LMK ClipaBamMu.

12.3Barkatouu Ha BueBMKNageHe, Cya BiANOBIAHO [0 NiANYHKTY (a) NyHKTY 1
CTaTTi 37 KOHBeHLii BBaXag, L0 HeMa€e NoAanbLUMX NigcTaB ANA NPOAOBXKEHHA PO3-
rnagy umx 3anas. TakMm YMHOM, Cy[OBI CMpaBK Crlif BUNYYNUTU 3 PEECTPY ANA Npu-
NMUWHEHHA TX NoAanbLIOro po3rnAagy».

Liesap Ta iHwi npoTu YKpaiHu (Tsezar and others v. Ukraine),
NeNe73590/14, 73593/14, 73820/14,4635/15, 5200/15, 5206/15 and 7289/15
(piweHHA wopgo cyTi), 13 notoro 2018 p.'*

@akmu. Yci3aasHuKuU — xumeni micma JoHeyeka. ¥ piaHi 0amu 2014 poky sunna-
ma donomozu i3 coyianbHo2o 3abe3neyeHHs 6ysia npunUHeHd, Wo NiomeepoXyembcsa
0ogiokamu, BUOAHUMU MicyesuMU OpP2aHAMU COYiasibHO20 3axXUCmy HAces1eHHH.

Bumse 3 piweHHs

MNMpaeo Ha cnpasednusuli cyo. «47. Cyn 3ayBa)Kye 3 Camoro noyarky, Lo
HEMOXJIMBOCTI TPETENCbKNX CYAiB, WO 3HaXOAATbCA B MiCTi, A& NPOXKMBalOTb 3a-
ABHUKW, BUPILLYBaTV TXHi BUMOTN — € pe3ynbTaToM BiiCbKOBMX il y TUX cdepax,
AKi 3HaXO[ATbCA NO3a KOHTponem Ypagy.

48. OTKe, HeMa€e NTaHb 10 OpPraHiB Aep>aBHOI BNaau BignoBigaya Woao Ha-
BMUCHOTO «06MEXeHHS» ab0 «1iMITyBaHHA» 3AiICHEHHSA NPaB 3aABHMKIB Ha JOCTYN
[0 cyay (Ha BigmiHy, Hanpuknag, Bi Omap, ®paHuia, 29 nunHa 1998 p., §§ 34-44,
3BiTn 1998-V). NMutaHHa nepen Cynom nonarae, ckopille y TOMy, Un fiepxaBa-Bif-
noBifay BXxuna BCix HeobXiAHMX 3axofiB AN1A opraHisaLii CBO€Ei cynoBoi cuctemm
TaKMM YMHOM, W06 3a6e3neunTu Npaea, rapaHToOBaHI CTaTTeto 6, Ha NpaKTULi (auB.,
Mutatis mutandis, Union Alimentaria Sanders SA npotu |cnarii, 7 nunHa 1989 p.,
§ 38, Cepia A,N2 157, i «[laBpaH npoTu TypeuunHuy, N2 18342/03, § 45, 3 nuctonaga
2009 p.), 3Baxaloun Ha AaBHO BCTAHOBJIEHWUIA NPUHLUMM, 3riAHO 3 AKMM KOHBeHLinA
Ma€ Ha MeTi rapaHTyBaTu/ NpaBa, AKi € NPakTUYHNMK Ta ePEKTUBHUMY, a He Teo-
peTMYHMMM Ta into3opHUMU (AKB. Artico v. Italy, 13 TpaBHA 1980 p., § 33, cepia A,
N2 37 Ta «l6parim Ta iHwi npot CnonyuyeHoro Koponiscteax» [GC], nos 50541/08,
50571/08, 50573/08 i 40351/09, § 272, €EKMJ1 2016). Po3rnspatoun Le NnuTaHHA,

139 Lle3ap a iHwi npoty Ykpaitu (Tsezar and others v. Ukraine), NeN® 73590/14, 73593/14, 73820/14, 4635/15, 5200/15,

5206/15 and 7289/15 (pitweHa wopo cyTi), 13 niotoro 2018 p. Mepeknaz ykpaiHcbKolo MoBoto: Mikicmepcmeo co-
yianeHoi nonimuxu Yxpainu. URL: https://www.msp.gov.ua/news/14818. html?PrintVersion.
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Cyn ycBifOMIIOE KOHTEKCT, B AKOMY BMHMKNA CNpaBa, 30KpeMa, Lo CTOCYETbCA
BiICbKOBWX Aill B perioHi, i 3a3Hauvag, Wwo 6yno 6 nosepxHeBO po3rnagaty daktu
cnpasu 6e3 po3risAy TaKOro 3arajibHOro KOHTEKCTY (AnB. Xnebik npoTtu YKpaiHu,
N22945/16,§ 71, 25 nunHa 2017 p. 3 noganblUnM NOCUSIAHHAM).

49. Cyp Harapgye, Lo BignoBigHO A0 NOro npelefeHTHOI NPaKTUKN, NyHKT 1
CTaTTi 6 BTINIOE «NPaBO Ha Cyf», 3 AKOrO MPaBo JOCTYMy, TOOTO NpaBo NofasaTtu
Nno30B A0 CyAy Y UMBINbHMX CNpaBax, € nuLle ogHMM acnekTom (amB. lengep npo-
T CnonyyeHoro KoponiscTsa, 21 ntotoro 1975 p., § 36, cepia A, N2 18). ina Toro
o6 npaBo Ha JocTyn 6yno epeKTUBHUM, 0coba MOBUHHA MATU YiTKY, TPaKTUYHY
MOXNIMBICTb OCKAPXKNTW Aito, WO € BTPYUYAHHAM Y 110ro abo ii npasa (gu1B. pilleHHnA
y cnpaBi «berieTenb npotn OpaHuii» Big 4 rpyaHa 1995 poky, § 36, cepia A, N2333-B,
i «[peko-Katonnubka Mapadia JlyneHii Ta iHwi npotn PymyHii» [GC], N0 76943/11,
§ 86, €EKIMJ1 2016 (BuTATK)).

50. Cyg 3ayBaxye, WO, AK MiHIMyM, Ha ceprieHb 2014 poky, cyamn y [loHeubKy
He Manu MOXXMBOCTI NPaLIoBaTH, WO He € NPeAMETOM CyrnepeyKn MiXk CTOPOHaMu
(avB. n. 44 Bywe). BignosigHo, 3 TOro Yacy 3aABHMKM He Many 3MOrv NogasaTtu Mno-
30B [10 CyAiB, pO3TalloBaHuX y MicTi [lIoHeLbKY, L0 YiTKO BU3Ha4Yano obmexKeHHnA
IXHbOrO NpaBa Ha JOCTynN A0 CyAy.

51. Cyn Harapye, Wo npaBo AOCTYNy A0 CYAiB He € abCONOTHNM, ane MoXe
6y T OOMEXKEHUM; Lie AO3BOJIEHO iIMMJTiKaLi€l0, OCKINbKM MPaBO Ha OCTYN 3a CBOIM
XapaKTepoM BMMara€ AepXaBHOro perynoBaHHA, AKe MOXe 3MiHI0BaT1CA Y Yaci
Ta Ha Micui BigNoBiAHO [0 NoTpeb Ta pecypciB CMiNbHOTY Ta oKpeMux ocib (anB.
«Ashingdane npotu CnonyueHoro Koponiscta», 28 TpaBHa 1985 p., § 57, Cepis A,
N°93, Ta «CraHeB npoTu bonrapii» [GC], N236760/06, § 230, EKIM/12012 p.). BctaHOB-
NII0K0YM Take peryntoBaHHaA, [loroBipHi fepkaBu KOPUCTYIOTbCA NEBHOI CBOO6OA0D
po3cyay. Xoua OCTaTOYHe pilleHHA WOAO AOTPUMAHHA BUMOT KOHBeHLiT noKnageHo
Ha Cya, dyHKuia Cyay He NOKNMKaHa YaCTKOBO 3aMiHWUTW OLiHKY HalioOHanbHUMM
opraHamu Bnaam 6ynb-aKoi iHLOT OLiHKM TOTO, L0 MOXe 6y TV KpaLLoto NOMITUKOK
y 1ii cpepi. Tm He MeHLLe 0OMEXKEHHS, L0 3aCTOCOBYIOTBCH, HE MOBUHHI 06MeXy-
BaTV JOCTYN A0 iHbopMaLii 0coby Takum uMHOM abo B TaKiil Mipi, o6 3MeHWNTA
camy cyTb npasa. Kpim Toro, obmekeHHA He CyMicHe 3 MyHKTOM 1 CTaTTi 6, AKLLO
BOHO He [OCATHe 3aKOHHOT MeTW, i AAKLO He iCHYE PO3YMHOrO BiJHOLIEHHSA Npo-
NOPUINHOCTI MiXX BUKOPMUCTaHUMU 3acobamu Ta MeTOlo, AKY NOTPIGHO JocArTn
(auB. «<Kopaoa npotu Itanii», N©40877/98, § 54, EKMJ1 2003-1, a Takox «peko-
Katonuupbka napadia JlyneHirn Ta iHwi», 3ragaHa suule, § 89).

52. Cy0 s8u3Hae, ujo 0epxasHi opeaHu 8/1a0u iHOOi MOXYyMmb 3d3HAMU NEBHUX
mpyOoHowig y 3abe3neyeHHi HanexHo20 yHKUYiOHy8aHHA Cy0080i cucmemu 8 Oe-
AKUX pe2ioHax 3 021170y Ha nocmiliHi ilicbkosi il 8 Yux pezioHax. Tum He MeHWe,
Ha dymKy Cy0y, 04iKyembCA, W0 OpeaHuU 0epXXagHoi 810U 8XXUsamumyme 8ionoeio-
Hux 3axo0i8 0714 8UpilieHHA NpobieMu, HaNPUKIAo, W/IAXOM cneyianbHo20 003801y
Ha NodaHH#A no3osie 00 cydy 8 iHWOMYy pezioHi Oepxasu (AnB., mutatis mutandis,
«XamigoB npoTu Pocii» N©72118/01, § 156, 15 nuctonaga 2007 p.).
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53. Cy0 3a3Ha4ae, wo y 0aHil cumyayii depxasa eHecs1a 3MiHU 00 3aKOHO-
0ascmea, 8HACJTIO0OK Y020 CNOYAMKY Cyou y CYyCiOHiX pe2ioHax bynu yno8HOBaXeHi
p0327190amu cnpasu, AKi 8 iHWUX 8UNAOKAxX po32/190auck cyoamu Ha mepumopi,
AKA He KOHMPOIOEMbCA YPAOOM, | 0CMAaHHi 6ynu nepesedeHi 00 8i0nNosioHuUX cydie
Ha mepumopit, KOHMpPobo8aHy Ypaoom (0us. nyHkmu 34-38 suuwje). 3okpema,
y 8epecHi 2014 poky — 3a 08a 4u Yomupu micayi 00 nodaHHa cnpas 0o Cydy — cyou,
pO3Mawio8aHi Ha mepumopii, KOHmMpoaLoB8aHil Ypaoom, 8xe Manu niocyoHicme
w000 aoMiHicmpamueHUX cnpas 3as8HUKI8.

54. Cyp 3a3Havae, Wo HeMaE HiAKUX AoKasis, AKi 6 niaTBepaKyBanu TBep-
[ KeHHsA 3aABHUKA, Wo iX ocobrcTa cuTyalia nepeLikogana im nepecysatucs
Ha TepUTOPIto, Ha AKIN PO3MilLyBannca BigNoBiAHI cyan, AnA NofaHHA NO30BHUX
3asB ab0 YNOBHOBAXXEHHS NpefAcTaBHUKA AnA Uboro. MakTUYHO, 3 JOKYMEHTIB,
HagaHUX CTOPOHaMK, BUTTMBAE, L0 YOTUPW 3aABHUKIM Manu 3MOry nepecyBaTunca
Ha TepUTOPIlD0, KOHTPOJIbOBaHY YpAZOM NicnA nepeMilleHHsA cyais (AnB. NyHKTN 16,
17 1a 19 Buwwe). Lle, 30Kpema, CToCyeTbCA i MepLIoro 3aABHMKa, AKa, HE3BaXaluu
Ha npob6nemu 3i cBOIM 340POB’AM (AMB. N. 46 BULLE), MOTNa 3apeecTpyBaTuca y [e-
napTamMmeHTi npadi Ta couianbHoro 3abesneyeHHA YepBOHOAPMIICLKOIO panioHy
[loHeubkoi obnacTi (gu.. n. 16 BuLle).

55. Cyp Haragye, Wo y HelloaBHi cnpasi «Xnebik NpoTn YKpaiHw», 3rafaHii
BULLE, BiH MPYNYCTYB, L0 iepKaBHi opraHu Bnaam YKpaiHu BXunm BCix HeooxigHmx
M 3aX0AiB ANA opraHi3aLii Cy0BOi cMCTEMY TaKUM YMHOM, W06 3a6e3neunT Npasa,
nepenbaveHi ctatTeto 6, ePEKTUBHO Y KOHKPETHIN CUTYaUil MOCTIIHOrO KOHIKTY
Ta AiNWAN BUCHOBKY, O BOHK 3pobunn Bce, WO B iXHIX cunax 3a umMx o6CcTaBuH,
ANA BUpieHHA cuTyauii 3aaBHKKa (§ 79). AHanoriuHo, y uin cnpasi Cya BBaXag, Lo
HaLioHaNbHi OpraHu Bragu 3pobuny HaNeXHVM YMHOM OUiKyBaHi Bif HVX KPOKM
ANA 3abe3neyeHHsa HanexHoro GyHKLiOHYBaHHA CYAOBOT CMCTEMY, WO pobuTb i
AOCTYMHOI AN1A MEeLKaHLiB TepUTOPIN, AKi Hapasi He KOHTPOJIOTbCA YPA#OoM
(avB., Xaminos, 3ragaHe Bule, § 156). 3a BigcyTHOCTI OyAb-AKMX JOKa3iB TOTO, WO
ocobucTa cuTyauis 3afBHUKIB He AO3BONMA iIM CKOPUCTATUCA L€ CUCTEMOIO,
Cyn noxoauTb BUCHOBKY, WO 33 06CTaBVH L€l CNpaBmn He3[aTHICTb 3aABHUKIB No-
[aBaTu CBOI MO30BU A0 CyAy Y CBOEMY MICTi NPOXMBAHHA He NOripLye camy CyTb
TXHbOro Npaea Ha AocTyn Ao cygy. ObmexxeHHsA Lboro npasa 6yno obymoBneHo
06'eKTUBHUM GaKTOM BIICbKOBMX [l Y paioHax, AKi YpAan He KOHTPONIoE (amnB.
n. 47 BuLLe), i, 3BaXKaloum Ha 06'EKTVBHI NEPENOHN, 3 AKMU CTUKANNCA YKPATHCbKI
OpraHu Bnagu, O4eBMAHO, He BYNO HENPOMOPLIAHIM.

56. Takum UMHOM, He Byno NopyLleHHA NyHKTY 1 cTaTTi 6 KOHBEHUii».

lNMpaeo Ha echekmueHuli OpudUYHUL 3axucm. «66. Cyf 3a3HAYaE, WO, AK BU-
NAvBaE 3 NofaHHA CTOPIH, NepLUi ABa 3aABHUKM OTPUMYBanM colianibHi BUMNaTy,
BKJIlOUAOUM Ti, WO M HanexaTb 3a nepiof 3 1 naunHA 2014 poky fo 15 yepsHA
2015 poky. Cyn 3a3Hauvag, Wo, He3Ba)<aloum Ha Le, 3aABHUKM He Noroausincs i3
OTPUMAHOI CYMOIO Ta MOCKaPKMUANCD, WO iM He ByNo BiALKOLOBAHO BUTPATY, AKi
iM AOBENOCA NOHeCTW ANA NOI3AKN Ha TEPUTOPItD, KOHTPONbOBaHY YpAaAaoM. BoHu
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TAKOX CKAPXKMANCA Ha iHWI acneKTy Woho epeKTUBHOCTI CUCTEMU CoLiafibHUX
BMMNAT (AMB. MYHKT 64 BuLLE).

67.poTe, HaBiTb AKLLO BBaXKaTW, LLIO 3aABHUKK, NPO AKX e MOBa, 36epernu
CTaTyC noTepninumx, ckapra 3a ctatteto 1 Mpotokony N2 1 no KoHBeHLiiy 6yfb-Akomy
pa3i € HENPUNHATHOIO 3 HACTYMHUX NPUYKH.

68. Cya 3a3Hauvag, Lo »KOMeH i3 3aABHVKIB He OCKaP»KUB PilleHHA Npo npu-
3YNUHEHHA CcouianbHMX BUMNMAT y HaLUiOHaNbHWX CyAaX, OCKiNbKM BOHW BBaXanu,
Lo AOCTYN A0 LUMX CyAiB BIACYTHIN.

69. Cy0 Hazadye, wo 8UMO2a Npo Me, WO 3dA8HUK MAE CNOYAMKY 8UKOPUCMO-
8ysamu 8HympiwHi 3acobu npasosozo 3axucmy, nepw Hix 3eepHymuca 0o Cyoy, €
8AXX/IUBUM ACNEKMOM MeXaHi3my 3axucmy, 8cmaHosieHuUM KoHeeHUi€ro, AKka € 00no-
MiXHOI0 00 HAYioOHAIbHUX cucmem, w0 3abeaneyyome 3axucm npas 1ouHU (AuB.
«AKkgiBap Ta iHWi npoTn TypeyunHu», 16 BepecHA 1996 p., § 65, Jonogiai 1996-1V).
3aranbHi NPYHLMNK, WO CTOCYIOTbCA BUYEPHaHHA HauioHanbHMX 3acobiB NpaBo-
BOTO 3axMCTy, BiAHOBMIOTLCA y crpaBi «<BykoBmy Ta iHwWwi npotu Cepbii» [GC], nos.
17153/11 1a 29 iHwWwKX, §§ 69-77, 25 6epe3Ha 2014 poky.

70.Cyp 3a3Havag, Wo y BepecHi 2014 poky opraHu Bfagv nepemicTuim BCi Cyam
B paioHu, Aki 6inblue He nepebyBatoTb Nif IXHIM KOHTPOEM, Y CYCifiHi perioHu (auB.
n. 53 Buwe). Cya TakoX MOCUNAETLCA Ha CBOT BUCHOBKM CTOCOBHO CKapril 3aABHUKIB
3a cTaTTeto 6 (AmB. n. 55 BuLLe), | Haragye, WO B KOHKPETHOMY KOHTEKCTi, B AKOMY
BUHMKSIa CNPaBa, KOLEH i3 3aABHVIKIB He 6yB HEeNpPOonopLiiHO 0OMEXeHWN Y CBOEMY
npasi Ha 4OCTYN A0 CyAly, FaPaHTOBaHOMY LM MOJIOMXKEHHAM.

71.07xe, Cyn AOXOAUTb BUCHOBKY, LLIO, HE MOJA04M CBOIX CKapr A0 HaLioHas b-
HUX CYAiB, 3aABHNKN He HaAann HalioHaNlbHMM OpraHam BaAu MOXKIMBOCTI, AKa
B NPUHUMMNI NOBMHHa 6yTn HajaHa [loroBipHUM aep»kaBam 3rifHo 3i ctaTTeto 35
KoHBeHLUii, a came MOXNMBICTb 415 3anobiraHHA abo BUNpPaB/ieHHsA MPaBonopy-
LweHb KoHBeHLii uepes cBOIO BlacHy NpaBoBy cnuctemy (Ave., mutatis mutandis Ta
cepep iHWMX opraHis, «<KappoT npoTn OpaHuii», 19 6epesHa 1991 p., § 36, Cepin
A, N°200 Ta «BykoBunu Ta iHwWi», 3ragaHe Bulye, § 90). BignosigHo, 3anepeyeHHs
YpAagy npo HEBUKOPUCTaHHSA HaLiOHaIbHMX 3aCO6iB NPABOBOro 3aXUCTY Ma€ Oy Tu
niaTprmaxo.

72. 3 uboro BUMANBAE, WO LA cKapra NoBMHHa 6yTu BigxuneHa BignoBigHo
8o nyHKTIB 114 cTatTi 35 KOHBEHLUiT».

«75. Cyp 3a3Havae, Wo npaBo, nepenbaueHe ctatTelo 14, 6yTn 3abesneyeHm
6e3 AMCKprMiHaUil MpaBamu, rapaHToBaHMK KOHBEHL i€, MOPYLIYETLCA, KON
[epaBy CTaBNATbCA NO-Pi3HOMY A0 OCi6 3 aHaNOrYHUMI CUTYaLiaMK 6e3 HafaHHSA
06’EKTVIBHOIO Ta PO3yMHOro o6rpyHTyBaHHA (anB. «Thlimmenos v. Greece» [GC],
N234369/97, § 44, €EKIJ1 2000-1V).

76. Big nouatky Cypn 3a3Hauag, Wo nepLui Tpu 3aABHUKMN NOPiBHIOBaNN CBOIO
CcUTyaLio 3 CUTyaLi€lo pe3naeHTiB iHWKX TepuTopiin YKpaiHu, Ak nepebysatoTb
nig KoHTponem Ypagy.
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77.Cyp 3a3Havae, WO rofIoBHa Pi3HMLA MiX MONOXKEHHAMN NepLUnX TPbOX 3a-
ABHVIKIB Y MOPIBHAHHI 3 MOMOXEHHAMM OCi0, AIKi NPOXKMBAOTb Ha TEPUTOPIT iHLIKX
perioHiB, KOHTPONbOBaHWX YpAAOM, MNOSIArac y ToMmy, O B MIiCTi, e NpOXMBaloTb
Ui 3aABHWKM, YpAL He 3[iNCHIOE CBOI NOBHOBaKeHHA (AuB. n. 47 Buie). OueBnaHo,
Lie 3HaUHO 0OMEXYE, AKLLO He No306aBnse Ypsaa MOXINBOCTI epeKTVBHO NiaTpu-
MyBaTU QiANbHICTb CyAiB Ta 3AiNCHIOBATY COUianbHi BUMNATU Ha Uil TepuTopii.
O6'eKTUBHUI YNHHIIK BINCbKOBMX filA, L0 BifOyBalOTbCA B PETiOHI, ie MPOXKMBanu
nepLui TPy 3aABHNKN, 3MYCUB YPAL BXUTN 3aX04iB OO BUNPaBNEHHA CTAHOBKLLQ,
AKi He NOTPIOHI B iHLWIMX YacTUHaX KpaTHY, AKI 3anuWwnnmnca nig KoHtponem Ypaay.
3Baatoun Ha BuLeHaBedeHe Cya BBaXag, Lo NepLui Tpy 3aABHUKN He ONMMHUINCA
B «aHanoriyHin cuMTyauii» NOPIBHAHO 3 TMMMW, XTO MPOXNBAE Ha TEPUTOPIT, KOHT-
ponboBaHin Ypagom.

78. TakKUM YMHOM, CKapra € BOYEBUb HEOOIPYHTOBAHOIO | MOBMHHa 6yTu Bif-
XWnseHa BignoBigHo A0 NYHKTIB 3 Ta 4 cTaTTi 35 KoHBeHUii».

lMpaeo Ha xxumma. «79. HapelLuTi, nepwi Tpy 3aABHUKM CKapXUNCA, He NOo-
BiJOMNAYUN HIAKNX AeTanen, Npo Te, WO iCHyloYa CMTyauia nopyLumnaa iXxHE Npaso
Ha »XUTTA BIANOBIAHO A0 NYHKTY 1 cTaTTi 2 KOHBEHLT 3 ornAay Ha iX HU3bKUI piBEHb
KUTTA.

80. He3aneHo Bif iHLWINX NPUYMH, WO BUNAMBaIOTb 3 HenpunyctumocTi, Cya
He 3HaXoAUTb NiACTaBU BiAMOBUTICA Bif] BULLIE3a3HAUEHNX BUCHOBKIB, LLIO 3aABHUKN
MaJsin y CBOEMY PO3MNopPAAKeHHI 3acob1 NPaBOBOro 3axMCTy, AKi 6y iM JOCTYNHI,
i 6ynun 6 edekTBHMMU. Lli 39061 NPaBOBOro 3aX1CTy NOBUHHI Gy BUKOPUCTO-
ByBaTuCA A0 noAaHHA ix 3aasu fo Cyay (ave. n. 71 Buwe).

81.3 uboro BUMAMBAE, LLO LA YacTNHA 3aABU NOBMHHa 6y Tu BiaxuneHa Bigno-
BiAHO #0 NyHKTIB 1i4 cTaTTi 35 KOHBEHLUIiT Yepe3 HEBUKOPUCTaHHA HaLiOHaNIbHNX
3aco6iB NPaBOBOro 3aXMCTY».

Xne6ik npotu Ykpainm (Khlebik v. Ukraine),
N22945/16 (piw.), 25 nunHa 2017 p.'*°

@akmu. 3as8HUK 3aA8/148, W0 Li020 y8'A3HEHHA 3d 06CMABUH, KOJIU Cyou
He 8 3M03i po32i1AHymu anenayitiHy 3aa8y, 8 AKill 8iH ockapxue cgili sUpOK (BHACTIOOK
nepebysaHHsA lio2o cnpasu Ha mepumopii, Aka HenioKoHMpPosbHA YpAaody YkpaiHu),
cynepequms 8umo2am cmammi 5 KoHeeHuil. BiH makox 3aa6/148, Wo 8 YbOMy KOH-
mekcmi 8iH N036asieHuUli N0308HO20 NPABA HA 8iOWKOOY8aHHSA. [Tomim 8iH nockap-
XKUBCA Ha me, ujo 8i0nN0gioHo 0o cmammi 6 KoHgeHyii ma cmammi 2 [Tlpomokony
Ne 7 KoHeeHUii 8iH MapHO o4iKysas po3ensady anenayiliHum cyoom (o2o anenayitiHor
CKapau CMOCOBHO C8020 BUPOKY Yepe3 me, W0 0epXasHi op2aHu 8/71a0u He 8 3MO3i

140 Xne6ik npotn Ykpaitu (Khlebik v. Ukraine), N2 2945/16 (pitw.), 25 nunxa 2017 p. 06pani cranpaptv Pagu €sponu
(T0CoBHO npas Nioaunty B0 (nepeknap ykpaiHcbKoto MoBoto). epeknap ykpaiHcbkoto moBoto: OgpiyiliHa cmopikka
Tpoexmy Padu €sponu «BHympituHe nepemiwienrs 8 Ykpaiki: po3po6ka mpusanux piwers». URL: https://rm.coe.int/
case-of-khlebik-v-ukraine-1-ukr-ed/1680738311.
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3abe3neqyumu 8UKOHAHHA 8UMO2 3KOHO0A8CMBa 8 YacmuHi po32sa0y anenAayiti
8 06cMABUHAX, AKI aHA02i4Hi io20 o6cmasuHam. (I3 piwieHHs.)

Bumse 3 piweHHA

Mpaeo Ha cnpasednusuii cyd. «66. Mepenycim Cyn NigKPeCNIoE, Wwo obesar
po3rnagy cnpasy € 06MeXeHUM TUM GpaKToM, L0 3aCTOCYBaHHA CNPAMOBaHe
nviwe NpoTy YKpaiHu (y NOpiBHAHHI 3, HANPWKag, CnpaBoto «lnaLky Ta iHWwi npoTtu
Mongosu Ta Pocii» (llagcu and Others v. Moldova and Russia) [BIM] No 48787/99,
€CIJ12004-VI11), a TakoXK TVM, LLO 3asABHUK HE CTBEPAKYBAB, L0 NOro npasa 6ynu
NMopyLUEeHi Yepes BiACYTHICTb MeXaHi3My Mi>KHapOAHOrO CMiBPOBGITHULTBA MiX
YKpaiHoto Ta 6yfb-aKoto iHwoto Bucokoto [lorosipHoto CTopoHoio.

67. Cyn NOBTOPIOE, IO B TOM Yac AK CTaTTA 6 KOHBEeHLUii He 3myLiye KpaiHu-
yyacHuui [loroBopy CTBOptoBaTY anenAuinHi cyay abo cyam KacauiiHoT iHCTaHLUii,
KpaiHa, o Taki Cyan CTBOPIOE, MOBUHHA 3abe3neunTy, WwWob ocobu, sKi HecyTb
BiAMOBIAaNbHiCTb Nepes 3aKOHOM, KOPUCTYBANNCh Y LIX CYAaX roIOBHUMM rapaH-
TiAMU, NepegbayeHMn cTaTTeto 6 (auB. cnipaBy «[lenkypT npotu benbrii» (Delcourt
v. Belgium), piweHHs Big 17 ciuna 1970 poky, nyHKT 25, cepis A No 11).

68. CtatTAa 6 KOHBeHLUiT rapaHTye NpaBo Ha AOCTYN [0 CyAy, 30Kpema
anenAuinHoro cyny, B AKOMY Lie NpaBO BU3HAETbCA HaLliOHaNIbHM 3aKOHOAaB-
CTBOM, @ TaKOXK NMNPaBO Ha CnpaBeAnvBuin po3rnagy Cyaiy posymHun tepmin. Cya
BBaXae, WO y JaHOMY BMNaAKy NUTaHHA LWOLO TOro, UK Ui ABa npaBa 6ynu jotpu-
MaHi, TICHO NoB’'A3aHi i MaloTb PO3rNAJaTUCH KOMMAEKCHO (AMB. 3 BiANOBIAHMMYN
3miHamu cnpaBy «KpicTiaHceH Ta Tuik Ac npoTn Hopgerii» (Kristiansen and Tyvik
As v. Norway), No 25498/08, nyHKT 51, pileHHs Bif 2 TpaBHA 2013 poky).

69. MpaBo Ha JOCTYN A0 CyAy He € abCONOTHNM Ta MOXKEe MaT/ NeBHi OOMEXeH-
HA; BOHU [JO3BOJIEHI BifNOBIAHO O TOrO, AK Lie MPUNYCKAETbCA, OCKIIbKM MPaBo
Ha AOCTYM 3a CBOELO CYTTIO Nepenbayac peryntoBaHHA [lepaBoto — perynioBaHHs,
LLIO MOXe 3MiHIOBATUCh B 3aNIeXKHOCTI Bif Yacy Ta MicLs BiANOBigAHO Ao NOTPe6 Ta
pecypciB cycninbCTBa i OKpemux ocib (guB. cnpasy «AwiHrgenH npotn Benvkoi
BpuTaHii» (Ashingdane v. the United Kingdom), piueHHs Big 28 TpaBHaA 1985 poky,
nyHKT 57, cepia A, No 93). AHanoriuHo, 3 ornagy Ha pi3HOBMAW MPOBAKEHHS,
He iCHye abCONITHUX KPUTEPIiB A/1A BU3HAUYEHHA TOUKMW, B AKI TPUBanicTb Npo-
BaJKeHHA CTa€ HagMipHoto (auB. cnpaBy «laBenka npoTu Yecbkoi Pecny6nikm»
(Havelka v. the Czech Republic) (Bigx.), No 42666/10 Ta 61523/10, pilieHHA Bif
20 BepecHs 2011 poky). O6rpyHTOBaHICTb TPUBANOCTI NPOBAJXEHHA MAE OLjiHI0-
BaTWCb 3 OMNAAY Ha KOHKPETHI 06CTaBMHM CNpaBy Ta 3 ypaxyBaHHAM 3aCTOCyBaHHA
KpuTepiis, cpopmynboBaHux y npaktuui Cyay, 30Kkpema CKnagHoCTi cnpasu, no-
BefliHK/ 3aABHVKa Ta NOBeAIHKM KOMMETEHTHUX OpraHiB (aunB. cnpasy «[lenicbe Ta
Cacci npotn ®paHuii» (Pélissier and Sassi v. France) [BIM], No 25444/94, nyHKT 67,
€CMNJ1 1999-11). OpHak fesaKi cnpaBu MOXYTb BUKNUKATU HEOOXIAHICTb Fo6anbHoOI
OLiHKNM Y LibOMY BiIHOLIEHHiI 6€3 OKPEMOro PO3rsAfy KOXKHOTO 3 LUX KpUTepIiB
(avB., Hanpvknag, cnpasy «MapunHcbKu npotu Monbui» (Maczynski v. Poland),
No 43779/98, nyHKT 33, piweHHA Big 15 ciuHa 2002 poky). BpewwTi, Cyn noBTOPIOE,
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Lo BiH 3HAE NPO CKNafHOLWi, AKi YacoM BeAyTb A0 3aTPUMKUN PO3rNAQy crnpas
HaLiOHaNIbHUMU CyamMn Ta AKi CMPUUYNHEHT Pi3HMMIK dpaKTopamu (BMB. cipaBy
«BepHinno npotn ®paHuii» (Vernillo v. France), piweHHs Big 20 ntotoro 1991 poky,
nyHKT 38, cepia A No 198).

70. 3BepTatounchb Jo o6cTaBuH L€l cnpasy, Cya 3ayBaXye, WO He3anepeyHum
€ Te, WO 3aABHKK 6yB CMPOMOXHMI NoAaTN anensaLito NPoTY CBOMO 3aCyLKeHHS,
i uA anenAauis 6yna NpUnHATa AO PO3rAALY No CyTi. TaKOX He3arnepeyHnM € Te, Lo
rOJIOBHO NMPUYMHOI TOrO, YOMY CnpaBa 3asBHMKa 40 LbOro Yacy He 6yna pos-
rNAHyTa anenAuinH1M CyIOM € Te, Lo MaTepiany 1oro Cnpasu He JOCTYMHi yepes
BOEHHI Aii Ha TepuTOpii, AKY YpA[ He KOHTPOJIIOE.

71. BigTak Hema€e CyMHiBIB, O opraHu BNagn fepaBu-Bignosigaya HaB-
MUCHO «3a60POHMIN» YN «OOMEXMNN» 3[INCHEHHA MpPaBa 3aABHMKa Ha JOCTYN
Ao AnendauinHoro cyay (Ha BigMmiHy Bifl, Hanpuknag, cnpasu «<Omap npoTy OpaHLii»
(Omar v. France), piweHHsa Big 29 nunHA 1998 poky, nyHKTn 34-44, 3BiTn 1998-V).
MNepepn Cynom pagLue CTOITb NUTaHHA, un KpaiHa-BianoBsigay BXuna BCixX 3aX04iB, Lo
i1 BOCTYNHI AnA opraHisaLii po6oTn CBOET CyOBOT CUCTEMM Y TaKMiA CNOCi6, AKUIA
61 HapaBaB NpaBa, rapaHTOBaHi CTaTTelo 6, L0 3aCTOCOBYETLCA HA NPaKTMLI Y Ll
KOHKPEeTHI cuTyauii (auB., Hanpuknag, 3 BignoBigH1MM 3MiHamuy cnpay «AT KOHiOH
AnimeHTapia CaHaepc npotu IcnaHii» (Union Alimentaria Sanders S. A. v. Spain), pi-
LeHHA Bif 7 nunHa 1989 poky, nyHKT 38, cepia ANo 157, Ta cnpasy «[laBpaH npotn
TypeuunHm» (Davran v. Turkey), No 18342/03, nyHKT 45, pileHHsA Big 3 nuctonaga
2009 poky) 3 ornsAgy Ha 3aranbHOMPUAHATAN NPUHLMA, Lo KoHBeHLiA cnpamMoBaHa
Ha rapaHTyBaHHA NPaB, WO € peasibHUMU Ta YAHHUMI, @ HE TEOPETUYHUMM Ta BAA-
BaHUMM (auB. cnpaBy «ApTiko npoTw ITanii» (Artico v. Italy), piwweHHs Big 13 TpaBHA
1980 poky, nyHKT 33, cepia A, No 37, Ta cnpasy «I6paxim Ta iHWi npoTn Bennkoi
BpwTaHii» (Ibrahim and Others v. the United Kingdom) [BIM], No 50541/08, 50571/08,
50573/08 Ta 40351/09, § 272, €CI1J1, 2016 piK). Mig yac po3rnagy uboro nutaHHa Cyqa
PO3yMi€ KOHTEKCT, B AKOMY Oyna BigKpuTa CnpaBa, Ta 3a3Hauvae, LWo HENPUPOLHUM
6yne po3rnagaty GakTMUHi 06CTaBMHU CNpaBy 6€3 po3rnsay 3arajibHOro KOHTEKCTY
(avB. 3 BignoBigHMMM 3MiHaMu cnpaBy «Kxanida Ta iHwi npotu Itanii» (Khlaifia and
Others v. Italy) [BIM], No 16483/12, nyHkT 185, €ECI/1, 2016 pik (BUTArN)).

72. 3acTocoBytoun Uei nigxig, Cya npofoBKyBaTMe BU3HauaTH, Un € Oyab-
AKi NpaKTUYHI MeToaM, WO € BiAKPUTUMIN ANA OpraHiB Aep>kaBu-Bignosigaya, wob
MO>Ha 6y/0 BiHOBUTU PO3rNAf anenauii 3asBHMKa B 06CTaBMHaX, WO CKNaIUCA.

73. 3aABHMK 3anpoOnoOHyBaB TPW TaKi rOSIOBHI MOXIUBI METOAN (ANB. MYHKTU
62 Ta 63 BuLLE):

(i) BumaraTu ponomoru 3 60Ky YnoBHoBakeHOro BepxosHoi Pagu YkpaiHu
3 Npas NOAVHN B OTPUMAHHI MaTepianis cnpaBu 3 TePUTOPIl, WO He € NiJKOHT-
ponbHoto Ypaay;

(i) npoBecTV HOBe po3cnigyBaHHA Ta Cy[OBUI PO3rNAd;
(i) nepernAHy TV pileHHA cyay, CNMpaYncb Ha HaABHI MaTepianu.
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74. CtocoBHO nepuworo BapiaHTa, Cya 3a3Havae, Wwo epeKTUBHICTb Takoro
MeXaHi3Mmy 3anexaTvme Bif 4inoBoI penyTadii Ta cniBnpadi Cus, WO KOHTPOMIOTb
TepUTOPItO, AKa He € NiAKOHTPONBbHO YPAAY, @ He BUKIIOYHO Bif 3ycunb Ypagy
KpaiHu-Bignosigava. Y ubomy B1NagKy 3afaBHUK GaKTMUYHO 3BEPHYBCA O YNOB-
HOBa)KE€HOTO MO [JONOMOTrY, ajfie BOHa He 3MOr/a HafaTu »KoAHOT AonoMoru (guB.
nyHKT 20 BULLE), IMOBIPHO Yepes Te, Lo, Ha BiAMiHY Big [loHeLbKoi obnacTi (guB.
NYHKT 49 BULLE), BOHA HE 3MOT/1a CTBOPUTU MEXAHI3MM BUPILLEHHA TaKuX Npobem,
LLIO BMHUKAIOTb Ha TepuTopiax JlyraHcbKoi obnacTi, HenigKOHTPoNbHKX Ypaay, oe
3aNMWNANCL MaTepiann cnpasuy 3aABHMKA. 3aABHUK He CTBEPAXKYBAB, WO Bif-
CYTHICTb MexaHi3my ans JlyraHcbkoi obnacTi Oyna nos’si3aHa 3 HE[OCKOHANICTIO
3 BOKY YKpaiHCbKMX OpraHiB Bnaau, pajLle Hix 3 60Ky 0yzb-AKOT iHLLIOT CTOPOHN.
Takok HeobXiAHO BpaxoBYyBaTU TOM GaKT, L0 BOEHHI Aii B perioHi NpogoBKyBannch
BMPOAOBX PO3rNAHYTOro nepioay, i 4O LbOro Yacy cTabifibHOro Ta TP1Banoro Npu-
MUHEHHA BOTHIO XOAHOMO pa3y He 6yno AoCArHyTo (4MB. NYHKTN 52 Ta 55 BuLe).

75. CTOCOBHO ApYroro BapiaHTa, TOGTO MOXJIMBOCTi MPOBEAEHHSA HOBOFO
po3cnigyBaHHaA Ta cyfoBoro posrnsagy, Cya He 6aunTb NPUUYNH CYyMHIBaTUCh Y BU-
CHOBKaX HaLliOHanbHOro cyay, BOCATHYTUX Mif Yac MPOBaf»KeHHA 3 BiAHOBMIEHHA
MaTepianiB cnpasu, SKi roBOPATb NPO Te, WO Y HUX He BYNno KOAHWX BigMOBigHMX
MaTepianis, WO CTOCYIOTbCA CNpaBK, 3 ypaxyBaHHAM TOrO, O NPaBOMNOPYLUEHHS,
3rigHO 3 AKMMM 33ABHIIK OYB 3aCyXKeHWI, Ta CyLOBWI PO3r/iAg NOro crpasu Bifdy-
Banucb Ha TepuTopii JlyraHcbKoi 06NacTi, Wo Hapasi He € NigKOHTpOoNbHUMN YpAany
(amB. nyHKT 11 Buwe). Cyn 3a3Hava€e aprymeHT 3adaBHUKa (AMB. MYHKT 63 BuLLe)
OO TOrO, WO BiH He 6YB NPUCYTHIM Mif Yac CIyXaHHS, Ha AKOMY pO3riaganochb
NUTaHHA BigHOBNEHHS, ane Cyay He Gyna HajaHa xofHa iHbopmauia npo Te, Wo
BiICYTHICTb 3aABHMKa Gyna NoB’A3aHa i3 opraHaMu BRagm, Wo 3aBaxasnu 3asaBHNKY
ropaBaTh MMCbMOBI 3BEPHEHHSA [0 CyAy, abo L0 Oro BiACY THICTb Mif Yac CyxaHHSA
BMIVHYNa abo MOr/a BIJIMHYTU Ha AOTO pe3ynbTaTul.

76. BigTak, He3Baxatoun Ha Te, Lo HOBEe PO3CNiayBaHHA Ta CYyAOBUI PO3rNAg
MOXYTb 6y T MOXKJIMBMMU B A€SAKMX BUMAAKaX, He Oyno BUABMIEHO, LLIO BOHU OyayTb
edeKTMBHMMM Ha NPaKTULi Y cnpaBi 3aAaBHMKA. Y LboMy KOHTeKCTi Cyzi MOBTOPIOE,
LL{O NOrO 3aBAAHHAM € He NepernAg BignoBigHOro 3aKkOHOAABCTBA Ta NPAKTUKN
B LiiNOMY, @ BU3SHAUEHHS TOrO, UM CMOCi6, Y AKMI BOHU BMIMHYNN Ha 3aABHNUKA,
CNpUYNHUAKN NopyLweHHA KoHBeHUii (anB., Hanpuknag, cnpasy «H. C. npoTtu Itanii»
(N. C.v. Italy), No 24952/94, nyHkT 56, ECI1J1, 2002-X).

77. CTOCOBHO TPeTbOro BapiaHTa, TO6TO nepernsagy o6BMHYBaYeHHA Ta
BMPOKY, CMMpaYncb Ha HasaBHI MaTepianu, Cyq 3ayBaxye, WO 3aABHUK He 3a-
3HauMB 06CAr Takoro nepernagy, AKUN 61 BiH BBa)KaB MOXINBYM Ta HaNIEXXHUM
3a 06CTaBuH, WO cknanuca. Moxe 3aaTuch, WO BiH XOTiB, W06 cnpaBa 6yna
po3rnAHyTa B anenAuiitHoMy NopsAAKy BiAMOBIAHO 4O KpUTepito Ans nepernsay,
AKWI Hala€ UMHHe 3aKOHOAaBCTBO. Lle 6 TArHyno 3a coboto po3rnag nuTaHb,
NoB’A3aHKX i3 3aKOHOAABCTBOM Ta GaKTUUYHMMYK 0OCTaBMHAMK, 30KPEMA OLliHKY
cBifueHb (guB. NyHKT 36 BuLwe). OgHaK Takuii po3rnag notpebysas 61 JocTyny
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[0 3ibpaHuX CBifYeHb Yy HaLioHanbHUX MaTepianax cnpasu Ta He TinbKu. AK 3a-
3HayeHo BuLle (OVB. NYHKT 75 BULLe), HALiOHaNbHUI CYA AiNWOB BUCHOBKY, LO
MOJHUX TaKNX CBifYeHb He 6yNno Ha TO MOMEHT B HaABHOCTI B OpraHis Bnagu.
OfHaK He MOXHa BMKIOYaT TOro GaKTy, WO BOHM MOXYTb OTPMMATU TaKi CBia-
YeHHs y ManbyTHbomy. Po3rnag nuTaHb y cnpasi B LinOMy 10 HaABHOCTI Taknx
CBiUeHb MOXKe TaKMM YNHOM HAHOCUTU LLUKOAY MOXNIMBOCTI GifibLL 3MiCTOBHOTO
nepernagy y ManbyTHboMmy.

78.Cyn NOBTOPIOE Y LIbOMY KOHTEKCTI, LLIO NMUTaHHA 3HaXOAKeHHA 3asABHMKa Mig
apeLITOM € BaXKNMBUM GaKTOPOM [/l BUSHAUEHHSA OOI'PYHTOBAHOCTI TPMBANOCTI
npoBafXeHb Yy KpMMiHanbHUX cnpaBax (auB. cnpay «Abaynna npotu HigepnaH-
ais» (Abdoella v. the Netherlands), pilweHHs Big 25 nuctonaga 1992 poky, NyHKT
24, cepia A, No 248-A). BignosigHo, ouiHtooum Aii yKpaiHCbKNX OpraHis Bnagu
CTOCOBHO anenAuii 3aaBHUKa, Cya HaAa€ 3HauYeHHA PilleHHI0 HaLiOHaNbHWX CYAiB
LOAO NPUINHATTA WNPOKOro TAyMayeHHs 3akoHy Big 26 nuctonaga 2015 poky,
NOro 3aCTOCYBaHHA MO BiAHOLLIEHH!O [0 3aABHVKa Ta, BiAMOBIAHO, N0T0 3BiflbHEHHSA
(auB. NyHKTN 29-32 BuLLe).

79.Cypn AinWwoB BUCHOBKY, LLO 3 OrNAAY Ha BKa3aHi BULLE MipKyBaHHSA, 30Kpema
Ha }aKT, WO opraHy Bnagu AK Clig po3rnAaHyn MOXAUBICTb BiJHOBNEHHA maTe-
pianis cnpaBu 3aABHWKa, HaLiOHaNbHI OpraHun BRagu 3pobunu Bce, Wo BXOAUTb
[0 TXHbOI KOMMeTeHLUiT 3a 06CTaBVH, WO CKNanuca, AnsA BUPILLEHHA CMTyauii 3a-
ABHUKA. 3aABHUK He BYB CNPOMOXXHMIN BKa3aTu Oyab-AKi iHLWi KOHKPETHi 3axoau,
AKi 6 Ypap KpaiHu-Bignosigaya 6yB CNPOMOXHUIA BXUTW Ha TON MOMEHT (auB. 3
BignoBigHMMM 3MiHamu cnpaBy «A3emi npoTu Cepbii» (Azemi v. Serbia) (Biax.), No
11209/09, nyHKT 47, piweHHaA Big 5 nuctonaga 2013 poky).

80. Cyn TakoxK NiATPUMYE iHiLiaTUBW, 34iICHEHI OpraHamy BNagu AK HamaraHHs
3i6paTn CBifUeHHA Ha TepuTOpIAX, WO nepebyBatoTb Mif IXHIM KOHTPONEM, NPo-
XaHHA Npo gonomory y MixkHapofHoro komitety YepBoHoro XpecTa 3i CnpuaHHA
y BiAHOBNEHHi MaTepianiB Cnpas, WO 3HaXOAATbCA Ha TepuUTOPIl, AKa IM Henig-
KOHTPOJbHA, Ta 3aKOHOMPOEKT, CNPAMOBAaHNI Ha CMPOLLEHHA POo3rnagy anenauin
B CMTYyaUifX, B AKUX YaCTUHa MaTepiasiB CnpaBy 3aNULIAETbCA HEJOCTYMHO (AMB.
nyHKTN 33, 47 Ta 48 BuLe).

81.3 ornAapy Ha BUKNafeHe BULLe Ta BPaxXoBYOUN NepeLLKoAn Ana JOCATHEHHSA
uinew, 3 AKMMM OpraHaM YKpaiHCbKOI BNaAun AOBENOCA CTUKHYTUC, Cya He BU3HaE
baKT nopyLueHHa cTaTTi 6 KoHBeHLii 3a 06CTaBWH, L0 CKNanuca y i cnpasi.

82. Cyp 3a3Havae, Wwo CTopoHn He BMMaranu Big CyAy 3aCTOCOBYBaTU CTaTTIO
15 KoHBeHLUii y cnpaBi 3aABHMKa (AMB. MYHKT 65 BuLe). BignosigHo Ta 3 ornAagy
Ha piweHHA Cyay 3rigHo 3i cTaTTeto 6 KoHBeHLUii, He060B'A3KOBO OLiHIOBaTH, UK
cuTyauis, Wwono AKkoi 6yna nogaHa ckapra, oXornstoBasia 3akoHHe 3BilbHEHHA Bif
BVMIKOHAHHSA, 3ajiicHeHe YKpaiHoto BignosiaHo Ao ctatTi 15 KoHBeHLUii (guB. 3 Biano-
BiAHVMYM 3MiHamu cripaBy «lpnangia npoTu Bennkoi BpuTanii» (Ireland v. the United
Kingdom), piweHHs Big 18 ciuHA 1978 pokKy, nyHKT 191, cepia A, No 25 Ta cnpasu
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«A. Ta iHWi npoTun Benukoi bputaHii» (A. and Others v. the United Kingdom) [BI],
No 3455/05, nyHkT 161, €CI1J1, 2009 piK).

83. Cyn BOXOANTb BUCHOBKY, LLO BPaxoBYOUK Te, WO CKapra 3aABHUKA Bif-
noBigHO Ao cTaTTi 2 NnpoTokosy No 7 CTOCYETbCA TMX Camux GAKTIB Ta NopyLIye
Ti CaMi NMTaHHA, WO 1 Po3rNAHYTI Y cTaTTi 6 KoHBeHLUii, Hemae HeobxigHOCTI B il
OKpemomMmy po3rnagi (AnB. HaNpVKnag, 3 BignoBiaHMMM 3mMmiHamu, cnpasy «Hepasena
npot ®paHuii» (Nedzela v. France), No 73695/01, nyHKTW 59-61, pileHHA Bif
27 nunHAa 2006 poky).

87. Cyp, Tak caMo AiK | CTOPOHW, BU3HAE, WO BiANOBIAHWI Nepiof YB'A3HEHHA
3aABHWKa nignagac nig gito nyHKTy 1 (a) ctaTTi 5 (nB. cnpay «ApoLoBeLb Ta iHLWi
npotu YKkpaiHu» (Yaroshovets and Others v. Ukraine), No 74820/10, 71/11,76/11,
83/11 1a 332/11, nyHktn 134-135, piweHHa Bia 3 rpyaHa 2015 poky). OckinbKu
3aABHMK OYB yB'A3HEHWI NicNA 3aCyAKeHHA NOro KOMMNETEHTHUM CYyAOM (AUB.
MYHKT 7 BULLE), LifIKOM 3p03yMino, Wo NOro yB'A3HEHHA ByNo 3aKOHHUM B KOH-
TEKCTi HaLioOHaNbHOro 3aKOHOAABCTBA, a MOro TePMiH He NMepeBuLLyBaB CTPOK,
nepenb6aveHuniny Noro BUPOKY (y NOPiBHAHHI 3 aHanoriyH1mM nyHkTom 150). Hemae
YKOAHOIT iHLIOI 03HAKY, O MOro yB'A3HEHHS He BiANOBiAano Uinam nosbasneHHs
Boni, nepenb6aveHnm nyHkTom 1 (a) ctaTTi 5 (guB. 3 BiANOBiZHMMM 3MiHaMK cripaBy
«V. v. the United Kingdom» (B. npoTtn Benukoi BpuTaHii) [BIM], No 24888/94, nyHKT
104, €CMI 1999-1X).

88. BinnoBigHO Ta B KOHTEKCTi CBOIX BMCHOBKIB BiANOBiAHO A0 CTaTTi 6
KonBeHLuii, Cyn BBakae, WO 3aABHMK He 3Mir OBECTU CNpaBefanBICTb Ta IPYH-
TOBHICTb NO30BY, IO MONAraB y TOMY, L0 AOro YB'A3HEHHA He Bignosigano no-
NOMXKEHHAM MyHKTY 1 cTaTTi 5 KoHBeHLUii.

89. Cyn 3ayBaXxye, WO MOXKHa byno 6 3aCcTocoByBaTyh Pi3Hi MipKyBaHHsA, AKOU
3aABHUK OYB CMPOMOXKHUI NPOAEMOHCTPYBATH, WO Yepes3 3aTPUMKY 3 60Ky
HallioHanbHMX CydiB Nif Yac po3rnsgy oro anensAuii BiH NpoBsiB abo BiporigHo
npogis 61 Ginblue Yacy nNig apeLTom, HiX 3a 3BMYaHKX ob6cTaBuH. Lie 6 Biano-
Bigano #ificHOCTI, AKOW, HanpuKnag, Noro yB'A3HEHHs NepeBuLLyBano TEPMiH
oro nos6asneHHA BONI, O AKOro BiH OyB 3acyaeHui (MopiBHANTE Le 3i cnpa-
Boto «fApowoselpb (Yaroshovets)», 3ragaHoto BuLle, 3 nyHkTamu 149 1a 150), abo
He3ZiCHEeHHA po3rnAgy oro anensauyii no36asuno 6 Noro MOXXMMBOCTI CKOpPUCTa-
TUCb YMOBHO- BOCTPOKOBMM 3BiflbHEHHAM. OfHaK XOAHi TaKi MipKyBaHHA He MatoTb
BifHOLIEHHA [0 Li€i cnpaBu.

90. 3 ycbOro cKa3aHoro BriLLie MOXHa 3p00OUTM BUCHOBOK, LLIO CKapra 3aaBHUKa
BiAMOBIAHO 0 NYHKTY 1 CTaTTi 5 € 0UeBMAHO HEOOIPYHTOBAHOIO i MOBMHHa OyTH
BiAXvneHa BiANOBiAHO Ao NyHKTIB 3 (a) Ta 4 cTaTTi 35 KoHBeHLUii. BingnosigHo, oro
cKapra 3rifHo 3 MyHKTOM 5 CTaTTi 5 € TaK Camo HeoOI'pyHTOBaHOIO (AMB. HaNprKnag,
cnpaBy «JlaBHiuyak npoTu MonblLyi» (Lawniczak v. Poland), No 22857/07, nyHKT 76,
piweHHA Bif 23 »k0BTHA 2012 poky)».
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Niukyp npoTtu Ykpainu (Pichkur v. Ukraine),
N2 10441/06, 7 ntotoro 2014 p.'*

®akmu. 3aa8HUK, 8iONpayto8asWIU COPOK POKie 8 YKkpaiHi, sutiwos y 1996 poui
Ha neHcito 8ionosioHo 0o 3akoHod0ascmea YkpaiHu. 3 1999 poky 8iH dopy4use cgoili
mamepi ompumysamu (i020 neHcito, a y cepnHi 2000 poky — 8uixas 0o HimeyyuHu
Ha nocmitiHe micye npoxxusaHHs. [Teped cgoim 8i01300M 3as8HUK He N08IOOMUB Micue-
8e ynpasniHHaA lMeHciliHo20 hoHOy YKpaiHu npo me, Wo 3a/1uae KpaiHy 0718 nocmiti-
HO20 NPOXUBAHHS 30 KOPOOHOM, | io20 Mamu NPoo08XXy8anaa ompumysamu NEHCito.

PatioHHe YnpaeniHHa [NeHciliHozo hoHOy YKkpaiHu y M. 3anopixxi sussuswiu, ujo
30aA8HUK binbuie He Npoxxusde 8 YKpaiHi, supiwiusio 8ionogioHo 0o 3aKoHy YKpaiHu
«[1po 3a2a1bH00608’A3K08€E DepxasHe nNeHCiliHe CMpaxy8aHHA» NPUNUHUMU 8U-
niamu 3aA8HUKOBI neHcil, noduHaroyu 3 1 8epecHa 2005 poky, Ha miti niocmasi, wjo
8iH NOCMIUHO NPOXXUBAE 3 KOPOOHOM.

6 k8imHsa 2006 poKy patioHHUl Cy0 M. 3anOpix>d po32/1aHy8 cnpasy 3a NO30-
80M ynpasniHHA [leHciliHoz2o ¢poHOy YKpaiHu ma supiwiug 30608°a3amu 3aA8HUKA
nosepHymu 10872,40 2pH, AKi 8iH He3AKOHHO OMPUMAs nicsiA 8ui30y 3a KOpOoH. Le
piweHHs 6ys10 3anuweHo 6e3 3MiH cyoamu 8uux iHCMAHyid, Habpasno 3aKOHHOI
Cusu, ane 3a1uwanoca HEBUKOHAHUM.

7 %x08mHsa 2009 poky KoHcmumyuitiHut Cy0 YkpaiHu 020/10cus HekoHcmumyuyid-
HUMU NOJIOXKeHHS U000 NPUNUHEHHS 8UNIamMu neHciti 2pomadsaHam YkpaiHu, ki npo-
XKUsaomeo 3d KOPOOHOM, HA OCHOBI AKUX 3aA8HUKY 6y/1a npunuHeHa 8unaama nexcii.

12 x08mHsa 2009 poKy nicna suwje3dzHaqyeHo2o piweHHa KoHcmumyyitiHo2o
CyOy YKpaiHu 3aA8HUK 38epHy8cA 00 ynpassiHHA [TeHciliHo2o ¢poHOy YKpaiHu i3
3aA8010 NPO NOHOBJIEHHA 8unaamu tio2o heHcii. YnpasniHHa nogidomusio, wjo eu-
wesdasHadeHe piweHHA 3acmocosyembCA iulie 0 Mux, Xmo 8uiXas 3a KOpdoH nicna
7 x08mHsa 2009 poKy.

3 sepecHsa 2010 poky 3asa8HUK ockapxue 00 OKpyXH020 dOMiHICMpamueHo20
cyoy m. Kuesa make mnymadeHHA ynpasniHHam [leHciliHo20 ¢poHOy YKpaiHu piwieH-
HA KoHcmumyuyiiHozo Cydy. OOHak cyo 3aauwue no308 3dA8HUKA 6e3 po32/1a0y AK
makud, ujo 6y8 no0aHuti nicn1a 3aKiH4eHHA 8CMAHO8/1eH020 3aKOHOM CMPOKY.

20x08mHA 2009 poKy 3aA8HUK 38epHY8CA 00 palioHHO20 Cy0y U000 nepeasiady
piweHHs 8i0 6 keimHa 2006 poky npo nosepHeHHsA NeHcii, Aka 6yaa sunsiadeHa nicas
io2o 8Ui30y 3a KOPOOH 3 HOBOBUABIEHUMU 06CMABUHAMU, NOCUIAIOYUCH HA pilleH-
HA KoHcmumyuyitiHozo Cydy Ykpaitu 8i0 7 xoemHsa 2009 poky. 3asea 3anuwunacsa
6e3 3a00680/1eHHA Ha Mili nidcmasi, wo piweHHAa KoHcmumyuitiHozo Cydy YkpaiHu
He Masio 360pomHoI 0ii' i He M02/10 K8anighikysamuca AK Ho808UABIEHA 06CMABUHA.
AnenayitiHuti cyd ma Buwjul admiHicmpamusHui Cy0 3a7uwiusiu pitueHHs cyoy nep-

141 Tliukyp npotu Ykpainm (Pichkur v. Ukraine), N¢ 10441/06, 7 niotoro 2014 p. 06pai ctanpaptin Pagu €Bponu cTocoBHO
npas nioauku BMO. Mepeknag ykpaiHcbkoto moBoto: Opiuitina cmapikka lpoexmy Padu €sponu «BHympiwHe nepe-
MityerHs 8 Ykpaiti: po3po6ka mpusanux pitueHs». URL: https://rm.coe.int/CoOERMPublicCommonSearchServices/Displ
ayDCTMContent?documentld=09000016806h592b.
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woi iHcmaHuyii 6e3 3miH. HayioHanbHi cyou ecmaHosuiu, ujo 8uniamu, ompumai
3asa8HUKoM 3110mozo 2001 poky (3a BUHAMKOM 8uniam 3d Wicme micayie nicsid tozo
8ui30y) 0o 8epecHa 2005 poKy, HE MOXYyMmb 88AXAMUCHA NEHCIEI 3 02190y HA me, WO
32i0HO 3 3aKOHO0ABCMBOM B8iH He MAas NPAsaA HA NEHCIlo.

12 nlomoezo 2010 poky palioHHa npokKypamypa m. 3anopixxs= 8 iHmepecax 3a-
ABHUKA N00asa 00 patioHHO20 cydy N0308 00 ynpasiHHA [TeHciliHo2o hoHOy YKpaiHu,
8UMA2A04U NOHOBJIEHHA 8UNIAMU 3AA8HUKY neHcil. 15 k8imHa 2011 poKy patioHHUU
Cy0 yxeasue pilueHHsA Ha Kopucme 3dA8HUKA ma 30608°A3a8 ynpasniHHA [eHciliHo-
20 (hoHOy YKpaiHu noHo8UMU 8UNIAMY 3AA8HUKY NeHCii, NOYUHAIYU 3 7 XO08MHA
2009 poky, mobmo 3 damu suHeceHHs piwieHHA KoHcmumyuitiHum Cyoom YKkpaiHu.

Bumse 3 piweHHs

lNMpaso Ha mupHe 80100iHHA npueamHoto 8nacHicmio. «39. Cyf NOBTOPIOE,
o ctaTtTA 14 KoHBeHLii AONOBHIOE iHLWi OCHOBHI NOfI0XKeHHA KoHBeHLUil Ta npo-
TOKONiB A0 Hel. BoHa He iCHye He3aneXHo, OCKiNbKM 3aCTOCOBYETbCA NNLUE LWOAO0
«KOPUCTYBaHHA NpaBamy Ta CBO6OAAMMY, LLO FAPAHTYIOTHCA LIMU OCHOBHUMMU MO-
JIOXKEHHAMU (OUB., cepef; 6araTbOX iHLINX AXKePEn, PileHHSA Y CNpaBi «3axiH NpoTn
Himeuumnm» <...> [Bl], 3aaBa No 30943/96, n. 85, ECHR 2003-VIIl). 3acTocyBaHHA
cTaTTi 14 KoHBeHLii He060B'A3KOBO 03HAYAE NOPYLLUEHHA OAHOIO 3 MaTepianbHUX
npas, rapaHToBaHUX KoHBeHLUi€lo. HeobxigHo, ane 1 TakoX AOCTaTHbO, o6 06-
CTaBMHU CMIPaBU BXOAMAN «A0 chepyr 3aCTOCYBaHHA» OfAHIET abo binblue cTaTen
KoHBeHLUii (auB., cepepn 6araTbox iHWNX gKepen, pilleHHA y cnpasax «lanrycys
npotu AscTpii» (Gaygusuz v. Austria), n. 36, Big 16 BepecHa 1996 poky, Ta «E. b.
npotu ®paHuii» (E. B. v. France) [BIM], 3aaBa No 43546/02, n. 47).

40. TaknM YnHOM, 3ab60poHa ANCKPUMIHaLLii 3a cTaTTeto 14 KoHBeHUii nowmpto-
€TbCS 33 MEXi BUKOPWCTaHHSA NpaB Ta cBOOO[, rapaHTYBaHHA AKX KOXKHOIO fiepiKa-
BOI BMMaraeTbca KoHBeHLi€lo Ta NpOTOKONamMu 0 Hel. BoHa TakoX 3aCTOCOBYETbCA
[0 TVX JOAATKOBYX MPaB, L0 BXOAATb A0 3aranbHOi cdepu 3acTocyBaHHA Oyab-AKOl
cTatTi KoHBeHLUii, AKi aepxaBu 4OOPOBINbHO BUPILLUAM rapaHTyBaTu (AMB. yxBany
LOAO NPUMNHATHOCTI y cnpasi «CTek Ta iHwWi npotn CnonyyeHoro KoponiscTBa»
(Stec and Others v. the United Kingdom) [BI], 3asB NoNo 65731/01 1a 65900/01,
n. 40, ECHR 2005-X).

41. flkwo y [loroBipHiii aep:kaBi € YUMHHe 3aKOHOAABCTBO, AKUM NepefbayeHo
npaBo Ha couianbHi BUNnatu, obymosneHi abo He obymoBIieHi nonepeaHbOIO
CNaTolo BHECKIB, Lie 3aKOHOAABCTBO MAE BBAXKATUCA TaKUM, LLIO MOPOAXKYE Mali-
HOBUI iHTepec, AKUI nignagae nig gito ctaTTi 1 Meplioro npoTokony, Ana oci6, Wwo
BiANOBIAAOTb BMMOram Takoro 3aKkOHOLABCTBA (Tam Xe, n. 54).

42.Y cnpaBax, Takux K LA, LWOAO CKapru 3a ctaTteto 14 KoHBeHLiTy NOEAHaHHI
3i cTatTeto 1 MNepLuoro NpoToKoy Ha Te, WO 3aABHKIKA YaCTKOBO abo MOBHICTIO Mo-
36aBu1IM NEBHOI MaTepianbHOT 4OMOMOT Ha ANCKPUMIHALiMHI NigcTaBi, Wwo oxon-
NOETbCA cTaTTelo 14 KoHBeHLUji, BiANOBIAHMM METOAOM NEPEeBipKM € 3'ACYBaHHSA, Un
BiH abo BOHa Manu 6 NpaBo Ha OTPMMaHHSA BiANOBIAHOI MaTepianbHOT AONOMOTH
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3a HaLlioHaNnbHUM 3aKOHOA,ABCTBOM 33 YMOBU iCHYBaHHA NPaBa, LWoA0 AKOro CKap-
XKUTbCA 3as8BHUK. Xoua lMNepLumii MpOoTOKON He BKIIIoUaE B cebe NpaBo Ha OTPUMAHHS
6ynb-AKNX BUAIB BMNNAT 3 COLiaNIbHOrO CTpaxyBaHHA, AKLO AepKaBa BUPILLYE
CTBOPUTY MEXaHi3M couialibHVX BUMAT, BOHA NMOBMHHA 3p0obuTHy Lie y Crnocio, wo
Bignosigae cTatTi 14 (tam e, n. 55)».

«47.Cyp 3a3Havac, WO 3aABHUK CKap»KMBCA Ha BiAMIHHICTb Y CTaBfIeHHi Ha OCHO-
Bi MiCLIA MOro NPOXKMBaHHA, WO AnA uinen ctatTi 14 KoHBeHLUiT CTaHOBUTb acnekT
noro ocobuctoro craTycy (AuB. pilleHHA y cnpaBsi «KapcoH Ta iHwi npotn Cno-
nyyeHoro Koponiscta» (Carson and Others v. the United Kingdom) [BI1], 3asBa
No 42184/05,nn.70 Ta 71).

48. MpakTtukoto Cyay BCTaHOBJIEHO, L0 ANCKPVIMiHALLiA O3HAaYa€ MOBOAPKEHHSA 3
ocobamu y pi3HuiA cnoci6, 6e3 06’eKTUBHOMO Ta PO3YMHOI0O OOFPYHTYBaHHS, Y Bifl-
HOCHO CXOXMX CUTYaLiax (auB. piweHHsA y cnpaBi «Binnic npotn CnonyyeHoro Ko-
ponisctaa» (Willis v. the United Kingdom), 3aasa No 36042/97, n. 48, ECHR 2002-1V).

49. BigMiHHICTb y CTaBNeHHi € AUCKPUMIHALiNHOW0, AKLWO BOHA He Mae€
06’EKTVMBHOIO Ta PO3YMHOI0 O6GI'PYHTYBAHHS, iHLIVIMU C/TOBAaMU, SIKLLO BOHA He ne-
pecnigye neritMHy Linb abo AKLWO HEMaE PO3YMHOTO CMiBBIAHOLIEHHA MiX 3a-
CTOCOBaHUMY 3acobamu Ta nepecsifyBaHoto Uinnto. [lorosipHa fep»aBa Kopuc-
TYETbCA CBOOOAOI PO3CYaAY NPY BU3HAUYEHHI TOrO, UM Ta AKOIKO MiPO BiAMIHHOCTI
B iHLIMX CXOXMX CUTYaLiAX BUNPaBAOBYIOTb Pi3HE CTaBNeHHA (OWB. pilleHHsA Bif
21 notoro 1997 poky y cnpasi «BaH Paante npotu Higepnangis» (Van Raalte v. the
Netherlands), n. 39, Reports 1997-I).

50. Cyn NoBTOPIOE CBOE OOrPYHTYBAHHSA Y BULLLEHABEAEHOMY PilLeHHi y cripaBi
«KapcoH Ta iHwWwi npoTtn CnonyuyeHoro Koponisctaa» (Carson and Others v. United
Kingdom) npo Te, o BrnnaTa coLianbHUX NaaTexis cama no cobi He MoXKe CTaBUTU
0Ci6, AKi NPOXKMBaIOTb Y Pi3HMX KpaiHaX, Y BIGHOCHO CXOXe CTaHOBULLE, OCKINbKM
6ynb-AKa cuctema couianbHOro 3abe3neyeHHs, BKoYaoum NeHcinHe 3abesneyeH-
HA, y NepLUy Yepry cTBopeHa AnA 3abe3neyeHHA NeBHUX MiHIManbHUX CTaHAAPTIB
PiBHA XUTTA OCI0, L0 NPOXMBaIOTb Y BiANOBIAHIN KpaiHi, Ta 06CNyroByBaHHA iXHiX
noTpe6. binblue Toro, BaxKo 3pobUTH AKECb NPaBuibHe MOPIBHAHHA MiX NEHCio-
Hepamu, WO NPOXMBaIOTb Y BIAMOBIAHIN KPaiHi, Ta TUMMK, AKi NPOXKIMBAIOTb B iHLLOMY
MicLii, Yyepes HM3KY eKOHOMIYHMX Ta coLiasibHUX BiAMIHHOCTEN, L0 3aCTOCOBYOTbCA
3aIeXKHO Bif KpaiHy (OuB. BMLLeHaBeeHe pilleHHA Y cnpaBi «KapcoH Ta iHWi npoTtu
0O6’egHaHoro KoponiscTeax (Carson and Others v. the United Kingdom) [BI], nn. 85
Ta 86). binbwe Toro, Cyn BCTaHOBKB, L0 AepPKaByX MatoTb MPaBO YKNaaaT B3aEMHI
yroau y chepi couianbHoro 3abesneueHHs, i Toi daKT, Wo fepKaBa, AKa yKiana
TaKy yrogy 3 AKOICb KpaiHO, He MOXe MOKAaCcTU Ha Lo fepaBy 060B'A30K Ha-
[aBaTy TaKi caMmi nepeBaru couianbHOro 3axX1cTy ocobam, AKi NPOXKMBaOTb B iHLIKX
KpaiHax (Tam »ke, nn. 88 Ta 89).

51. Cyn BBaXag, WO Lo CnpaBy C/lif BiApi3HATM Bif BMLLE3a3HAUYEHOrO piLleHHs
y cnpasi «KapcoH Ta iHwi npotn CnonyyeHoro Koponisctea» (Carson and Offers
v. United Kingdom), y skomy BiAMiHHICTb Y NOBOAXEHHI, L0 OCKap»KyBanacs,
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CcToCyBanaca BiACYTHOCTI iHAeKcalil iCHYloUMX NeHCin ANA TUX, XTO NPOXNBAE
B iHLWIMX fep»KaBax, NPU TOMY, WO HIXTO He CTaBMB Mif CYMHIB NPaBo 3aABHMKa
Ha OTPUMaHHA NeHCil AK Take. [poTe y Ui cnpasi NpaBo Ha OTPUMAHHA NeHCIT AK
TaKe CTano 3aneXXHUM Bif, MiCLiA NOXKMBaHHA 3aABHUKA, O NPU3BENo A0 C1Tya-
Ljii, B AIKi 3a8BHYK, NponpaLoBaBLUn 6arato pokiB y CBOII KpaiHi Ta CliaTuBLLM
BHECKM 40 CUCTEMU NeHCiNHOro 3abe3neyeHHs, 6yB 30BCiM No36aBneHuUi Npasa
Ha MEHCIto NLLIe Ha Til NiACTaBi, WO BiH Ginblue He NPOXIMBAE Ha TepuTopii YKpaiHu.
[lincHo, 3aABHUK, AKNIA 6YB EKOHOMIYHO aKTUBHMM B YKpaiHi 3 1956 o 1996 poky,
MaB MpPaBo Ha OTPMMaHHA NeHCIi MicNA 3aKiHYeHHA TPY#OBOI AiANbHOCTI Ta, AK Lie
nepen6ayanocs HauioHanbHUM 3aKOHOAABCTBOM Ha Yac Nogji, BiH 3HOBY OTPYMyBaB
61 CBOIO NeHcito NicnA NoBepHeHHA B YKkpaiHy. Tomy Cyn BOXOAUTb BUCHOBKY, LLO
3aABHMK NepebyBaB y BiHOCHO CXOXil CUTYyaLii i3 neHcioHepamu, AKi NPOoXKBanu
B YKpaiHi, LoJo caMoro npasa Ha OTPMMaHHA NeHcil.

52. 3anvwaeTbca po3rasaHYTU, UM MOXe OyTU BMNpPaBAAHOW Pi3HMLA Y MO-
BO/PKEHHI, Ha AKY 3aABHUK CKapKuUTbcA. Y 3B'A3Ky 3 UM Cyf 3a3HavaE, Wo opraHu
BJIaAM He HAaZaNM HiAKOro O6r'pyHTYBaHHA N036aBNEHHA 3asABHIIKA NOTo NeHcii nnLe
yepes Te, WO BiH NPOXMBaB 3a KOPAOHOM. [lifiCHO, aHi pilleHHA KoHCcTUTyUinHoro
Cyny YKpaiHu Big 7 »0BTHA 2009 poKy He BKa3ye Ha Te, WO HauioOHanbHi opraHu
HaBOAMNW BiANOBIAHI NPUYMHWN ANA BUNPaBAAHHA BIiAMIHHOCTI y CTaBfIeHHI, Ha AKY
3aABHUK CKap»KMBCA, aHi Ypaa nig yac nposagxkeHHA B CyAi He HaBiB XOAHMNX TaKnX
OOI'PYHTYBaHb.

53.Y ubomy koHTekcTi Cyq 3a3Havag, Wwo Ypaga He NoCunaBCca Ha MipKyBaHHA
OO0 MiXXHApPOAHOrO CNiBPObITHMLTBA 3 METO OBI'PYHTYBaHHA NOBOAMEHHSA 3
neHcioHepamu, AKi NPOXMBaloTb B YKpPaiHi, B iHWWIA CNoCi6, HiX 3 TMK, AKi Npo-
XKVBatOTb 32 KOPAOHOM. Y 6yab-Akomy Brnaaky Cyay He 3a60pOHAETLCA B3HAYaTU
Ha nigcTaBi KOHBeHLUT 6inbLL BUCOKI CTAHAAPTY HixXK Ti, LLO MICTATbCA B iHLWIMX MiXHa-
poaHuX pUANYHNX AoKyMmeHTax. Cya HeogHOpPa30BO NOBTOPIOBAB, WO KOHBeHLA €
KUBUM iHCTPYMEHTOM, AKNI MOBUHEH TIYMauUTUCA «3 OrnAaay Ha YMOBY CbOrOfeH-
HA» (OUB. pileHHA Big 25 KBiTHA 1978 poky y cnpaBi «Tanpep npotn CnonyyeHoro
Koponisctaa» (Tyrer v. the United Kingdom), n. 31, Series A No 26). [MiaBuLieHHA
MOGINbHOCTI HaceneHHs, BinbLL BUCOKI PiBHI MiXKHapOAHOro CniBpobIiTHMLTBA Ta
iHTerpauii, a TakoX po3BUTOK 6aHKIBCbKOro 06C1yroByBaHHsA Ta iHGOpMaLinHUX
TEXHOJOTiN Gifblue He BUNPABAOBYIOTb 34e6i/bLIOr0 TEXHIUHUX 0OMEXEHD OO0
0Ci6, AKi OTPUMYIOTb COLjianbHi BUNIaTK, MPOXKMBAOYM 32 KOPLOHOM, L0 MOTTIN
BBa)KaTNCA PO3YMHMMM Ha noyaTtky 1950-X pokiB, Konu po3pobnsanaca KoHseHuiaA
MOT 1952 poky, AKa 3ragyBanaca y nyHkTi 26.

54. BuwesasHauyeHux mipkyeaHb Cyay AOCTaTHbO ANA BUCHOBKY NPO Te, WO
pi3HNLA Y MOBOAXKEHHI, Ha AKY 3aABHVK CKap»K1BCA, MopyLuyBana cTaTTio 14 KoH-
BeHLUiT y noeaHaHHi 3i ctatTeto 1 [lepworo npoToKony».
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HopaTtok 4. PilweHHA HauioHanbHUX CYAiB Y crnpasax,
NOB'A3aHNX i3 BHYTPILLHIM NepeMilLeHHAM,
Y AKNX 3aCTOCOBAHO BifiNOBiAHI EBPONENCbKi
Ta iHWI MiXKHAaPOAHI CTaHAapPTX (BUTAN)

PiweHHa BepxoBHoro Cyay B 3pa3KoBiii1 cripaBi

NpPo NPUNVHEeHHSA BUMIaTV NeHCii BHYTPILWHbO NepeMilyeHili 0cobi
03 TpaBHA 2018 poky

cnpasa N2805/402/18

nposagxeHHA N2 13/9901/20/18

Butar
Bepxosuuin Cys YCTAHOBUB:
1. ICTOPIA CMPABU

1.0COBA_6 15 ciuHa 2018 poky 3BepHynaca Ao [JoHeLbKOro oKpy»KHOro agmi-
HiCTPaTUBHOTO CyAy 3 aAMIHICTPaTMBHUM NO30BOM [0 BaxmyTcbKoro 06’'egHaHOro
ynpaeniHHsA MeHcinHoro poHay YkpaiHu [oHelbKoi 061acTi, B AKOMY NpOCUTD:

— BW3HaTW HenpaBoMipHUMM Aii bBaxmyTcbKoro 06’efHaHOro ynpasniHHA
MeHciiHoro ¢poHpy YKpaivum [loHeubKoi 0651acTi WoAo npunuHeHHsA 3 01 KBiTHA
2017 poky Bunnatn npusHayeHoi 3a Bikom neHcii OCOBA_6, IHOOPMALIIA_T,
ineHTMdikauiiHmMin Homep HOMEP_1;

- 30608'A3aTn baxmyTcbke 06'egHaHe ynpaBniHHA MNeHciiHoro poHay YKpaiHu
[JoHewbkoi obnacTi BigHosuTr BUnnaty OCOBA_6, IHOOPMALIA_1, ineHTndika-
Uit Homep HOMEP_1, npr3HayeHoi 3a BiKOM MeHcil, 3 ypaxyBaHHAM 3abop-
roBaHoOCTI, WO BMHMKNA 3 01 KBiTHA 2017 pOKy, LWAAXOM NepepaxyBaHHA KOLITIB
Ha NOTOYHWIA PaxyHOK, BigKpnTui B AT «OwanbaHky;

— [ONYyCTUTW HeraHe BUKOHaHHA pilleHHA cydy B YaCTWHI BUNIATX NEHCIT
y MeXax CYyMU CTATHEHHA 3a OfMH MicALb, BignosigHo o n. 1 4. 1 ¢t. 371 Kogekcy
aAMiHiCTpaTMBHOro cygoumnHctaa YKkpainm (gani — KAC YkpaiHu).

<...>
Il. APFTYMEHTU YY4ACHUKIB CIMPABU

7.Y no3oBHii 3anaBi ceoi BMorn OCOBA_6 06rpyHTOBYE TVM, LLO € NeHCio-
HepoM Ta OTPMMYE NeHCito 3a BIKOM. Y 3B'A3KY 3 NpoBefeHHAM 6onoBux Ain Ta
aHTUTEPOPUCTUYHOT onepaLlii B Ti HaceneHoMy NyHKTi BOHa 6yna BuMyLleHa no-
KMHYTW CBOE MOCTilHE MiCLle NPOXKMBaHHA Ta NepeixaTv o baxmyTcbKoro panoHy
[loHeubKoT 06nacTi, ie i cTana Ha 06K SIK BHYTPILLUHBbO NepemileHa ocoba. [NpoTe
Bignosigay 3 01 kBiTHA 2017 poKy NPMNUHUB i1 BUMATY NEHCl 3 NiAcTaB, He nepes-
6aueHux cT. 49 3aKkoHy YkpaiHu «[1po 3aranbHO060B'A3KOBE fepKaBHe NeHciHe
CTpaxyBaHHs». [1031Bay BBaXa€ TaKi fjii He3aKOHHUMM, OCKINIbKM BOHW NOPYLWYOTb
i NpaBo Ha NeHciliHe 3abe3neyeHHs.
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8. 06 ntoTtoro 2018 poKy BignoBiAay NoAas 3anepeyeHHA Ha agMiHicTpaTuB-
HUIM NO30B, B AKOMY NpunuHeHHA sunnatu neHcii OCOBA_6 NoAcCHI0E nocrnax-
HAM Ha noctaHoBM KabiHeTy MiHicTpiB YkpaiHu Big 01 xoBTHA 2014 poky N2 509
«Mpo 061K BHYTPILLHbO NepemilleHnx ocio» (gani — MoctaHosa KMY N2 509), Big
05 nuctonaga 2014 poky N2 637 «[1po 34ilCHeHHA coLianbHUX BUMNIAT BHYTPILLUHbO
nepemileHnm ocobamy» (gani — MoctaHosa KMY N2 637) Ta Big 08 uepBHs 2016 poKy
N2 365 «[lesiki NTaHHA 3AiICHEHHA COLianbHMX BUMIAT BHYTPILLUHBbO NepeMileHnm
ocobam» (nani — MoctaHoBa KMY N2365).

9. BignoBigay 3a3HauuB, WO ANA NOAaNbLIOro NOHOBMEHHA BUNNATK NEHCIT
OCOBA_6 HeobxigHO 6yno 3BepHyTMCA A0 BaxmyTcbKoro 06’efHaHOro yrnpaBniHHA
MeHcinHoro doHAy YKpaiHu [JoHeLbKoi 06nacTi ocobrcTo Ta HagaT HeobXiaHi
JOKYMEHTH.

10. Bignosigayu HaronoluyBas, L0 NO3MBaY y BM3Ha4YeHOMY 3aKOHOAABCTBOM
NopAAKY He BXK1Bana 3ax0AiB, CMPAMOBAaHNX Ha OTPUMAHHA HaNIEXHOI I CyMy NeH-
CiIHUX BMMNAT Ta y 3B’A3KY 3 LM He 3MOriia OTpMMyBaT/ BKasaHi BUnnatu, To6to
peanisyBaTu rapaHToBaHe KoHCTUTYLi€lo NpaBo. Bignosigay BKasye, Lo no3nsayem
He HafiaHO A0 CyAy [OKas3iB, Lo BOHa byna no36asneHa npasa i MOXNNBOCTI peanisy-
BaTW CBOE NPaBO Ha MNeHCilHe 3abe3neyeHHs, rapaHToBaHe KoHcTuTyui€to YKpaiHu.

11. Ha nigcTaBi BUKnageHoro BignoBsifay BBaxae, WO AifAB y Mexax NOBHO-
BaXeHb Ta y cnocib, Wwo nepepbdaveHi KoHcTuTyuieo YkpaiHm, 3akoHoM YKpaiHu
«[Mpo 3abe3neueHHA NpaB i cBOOOA BHYTPILLHBO NepemiLLeHKX 0Ci6», Nif3akoHHUMMN
HOPMaTUBHMMW aKTamu, TPUAHATAMI NocTaHoBamMu KabiHeTy MiHicTpiB YKpaiHu.
Takox BiinoBifay BBaxag, L0 NpaBa No3vBaya nopyLueHi He 6ynu, y 38'A3Ky 3 UM
Y 3a[10BOJIEHHi MO30BHWX BUMOT i1 BAPTO BiAMOBUTN.

12. 23 6epe3Ha 2018 poky baxmyTcbke 06’egHaHe ynpasniHHA [eHcinHoro
doHay Ykpainm [loHelbKoi obnacTi nofano Bif3uB Ha NO30BHY 3aABY, B AKOMY
NPOCWIO BiAMOBUTYN NO31BayYy Y 3aJ0BOJIEHHI MO30BHMX BUMOT Y NOBHOMY 00CA-
3i. Big3vB 06rpyHTOBaHO TUM, WO peani3aLia NpaB 3apeeCcTPOBaHNX BHYTPILLHbO
nepemilieHnx ocib Ha NeHciHe 3abe3neyeHHs 34iCHIOETbCA 3 ypaxXyBaHHAM aKTiB
KabiHeTy MiHicTpiB YKpaiHu, fiKi He BU3HaBannCb HEKOHCTUTYLIMHUMY Ta TakMW,
O He BiAMOBIAAIOTb akTaM BULLOT OPUANYHOI CUAK, @ TOMY MNiACTaB He BPaxoBy-
BaTW X MPW 3AiCHEHHI NEHCIHOro 3abe3neyeHHs BHYTPILLHBbO NepeMmilleHM
ocobam HeMae.

13. Bignogigayu BKasye, wo y 6epesHi 2017 poky Big CBY 6yno otpumaHo
iHbopMaLito Npo NoBepHEHHA NO31MBaya, AKa € BHYTPILLIHbO NepeMilleHo 0Co-
6010, Ha TUMYacOBO OKYNOBaHy TepuTopito YKpaiHu, Wwo BignosigHo fo nian. 1
n. 12 MNopAagky 34iNCHEHHA KOHTPOJIIO 3a NPOBEAEHHAM coLiafibHUX BUNAaT
BHYTPIlWHbO NepeMilleHnM ocobam 3a Micuem iX GaKTUUHOIO NPOKMBAHHSA/
nepebyBaHHsA, 3aTBepaxeHoro MoctaHosot KMY N2 365, € nigctaBoto Ansa npu-
NWHEHHA BUNIATK NEeHCi.

14. Bignosigay 3a3Havae, Wwo y 3B’A3Ky 3 BUABJIEHOK HeJOCTOBIPHICTIO Bi-
AomMocTei woao GakTMUHOro MicUs MPOXUBAHHSA MO3MBaya PO3NOPALPKEHHAM
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BaxmyTcbkoro 06'egHaHoro ynpassiHHs MeHciliHoro oHay YkpaiHu [JoHewlbKol
obnacrTiBig 24 6epe3sHa 2017 poKy NPUMNMHEHO BMNATY NeHCii no3usayy 3 01 KBiT-
HA 2017 poky.

15.16 kBiTHA 2018 poKy go BepxosHoro Cyay, Ha BUKOHaHHA BMMOT yXBanu
Bi 29 6epe3Ha 2018 poky, Big baxmyTcbkoro o6’egHaHoro ynpasniHHa MNeHcii-
Horo GpoHay YKpaiHu [JoHeLbKoi 0651acTi HadinWny NMCbMOBI MOACHEHHA. Y LnX
NOACHEHHAX BiANOBifay BKa3as, L0 pPo3nopaaKeHHA Bif 24 6epesHa 2017 poky
npo npunuHeHHa Bunnatu neHcii OCOBA_6 po 3'AcyBaHHA 06CTaBUH (paKkTny-
HOro MicUA NPOXKMBaHHA) 6yno NPUIAHATO Ha nigcTasi n. 12 MopaaKy 3aiNCHeHHSA
KOHTPOJII0 32 NPOBEeAEHHAM COLiaNbHMX BUMIAT BHYTPILWHbO NepemileHnm
ocobam 3a micueMm ix pakTMUYHOro NPoXKMBaHHA/MepebyBaHHSA, 3aTBePAXEHOro
MoctaHoBo KMY N2 365, 3 ypaxyBaHHAM iHpopmauii CBY npo noBepHeHHsA
OCOBA_6 Ha HenigKOHTPObHY YKPAiHCbKIi Bnagi Teputopito oTprMaHy Ynpas-
niHHAM Big MeHciliHoro poHAay YKpaiHu, BpaxoByoun HOpMU CT. 49 3aKoHy YKpaiHu
«Mpo 3aranbHO060B'A3KOBE AeprKaBHE NeHCiHe CTPaxyBaHHA» NPO MOXJINBICTb
Ta NiACTaBM NPUNMHEHHA BUMNATY NEHCi.

OBCTABUHM CINMPABU, BCTAHOBJIEHI CYAOM

16. OCOBA_6, IHOOPMALIA_1, € rpomagAaHKolo YKpaiHu Ta 3apeecTpoBaHa
3a apgpecoto: AIPECA _1, wo nigrBepaXyeTbca KOMi€lo ii nacnopTa rpoMagaHnHa
YKpaiHu cepii HOMEP_4.

17. MNo3rBay € neHCiOHepOM 3a BiKOM, MPO L0 CBigYMTb KONifA i NeHciiHoro
noceigueHHs N2 HOMEP_2, sugaHoro AT «OwanbaHK» 3 TepmMiHOM gii 4o 16 nwc-
Tonaga 2019 poky.

18. BipnoBigHO [0 AOBiIAKM YyNpaBniHHA COLiafibHOro 3aXUCTy HaceneH-
HA BaxMyTCbKOT palOHHOT AepKaBHOT agMiHicTpauii Big 23 cepnHA 2016 poky
N2 1436014652 npo B3ATTA Ha 06MNIK BHYTPILIHBbO NepeMileHOoi 0cobM GpakTUUHIM
MicLiemM NpoXXrBaHHAM rno3ueayva €: AIPECA_2.

19. OCOBA_6 nepebyBae Ha 06niky B BaxmyTcbkomMy 06’'egHaHOMy ynpaBniHHi
MeHcinHoro doHay YKkpaiHu [JoHeLbKoT 06nacTi Ta OTPUMYE NEHCIto 3a BikOM Bigno-
BilHO 10 3aKoHy YKpaiHu «[1po 3aranbHO060B'A3KOBE fepKaBHe NeHCiliHe cTpa-
XyBaHHA» Ha NiACTaBi eNIeKTPOHHOI MeHCINHOI CNpaBy, AKa HaAinLLNa 3 ynpasniHHA
MeHcinHoro doHay YkpaiHm B KniBcbkomy paroHi micta [loHeLbKa.

20.3 kBiTHA 2017 poky baxmyTcbke 06'eHaHe yrnpaBniHHA MeHcinHoro doHay
Ykpainm JoHeubkoi obnacTi Bunnaty neHcii OCOBA_6 de facto npunuHuno.

21. Ha agBOKaTCbKMIN 3annT NpeAcTaBHUKa No3rBava baxmyTcbke 06'egHaHe
ynpaBniHHaA MeHciiHoro doHay YkpaiHu [JoHeLbKoi 061acTi IMCTOM Bif 26 XKOBTHSA
2017 poky N2 16801/02 noBigomumso, Wo «y 3B'A3KY 3 NpoBefeHHAM BepudikaLii
3a cnuckamm CBY 3 01 kBiTHA 2017 poKy BUNNaTy NeHcii 3a NeHCiHOK CnNpaBolo
OCOBA_6 npu3ynnHeHo Ao 3'ACYyBaHHA».

22.23 6epe3Hna 2018 poky ao BepxosHoro Cyay pa3om 3 Bif3IBOM Ha MO30BHY
3anBy Bifi baxmyTcbKoro 06’egHaHoro ynpasniHHA MeHcinHoro ¢oHay YkpaiHu
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[JloHeLbKoOT 06nacTi Hagiviwna Konia po3nopaaXeHHA Bif 24 6epesHa 2017 poky
«[po NpMNUHEeHHA BMMNATK NEHCIT 0 3'ACyBaHHA», 3rigHo 3 Aknm OCOBA_6
301 KBiTHA 2017 pOKY NPUNNHEHO BUMNATY MEHCil.

23. BBarkatoum HernpaBoMipHMMU il BignoBigaya wono npunuHeHHsa 3 01 KBiT-
HA 2017 poKy BMnnaTy NpU3HaYeHol NeHcii, N031Bay Yepes CBOro npefActaBHMKa
3BepHy”naca Ao Ccyay 3 aAMiHICTPaTMBHM MO30BOM.

IIl. AXKEPENA MPABA 1 AKTU IX 3ACTOCYBAHHA
1. KoHcmumyuia Ykpainu

24.Y BiANOBigHMX NONOXKeHHAX KoHCTUTYLIT YKpaiHm 3aKpinieHo OCHOBM CO-
LianbHOI CNPAMOBAHOCTI AepaBu:

Cmamma 1

YKpaita € cysepeHHa i HezanexHa, 0eMOKpamuyHa, coyianbHd, npagosea oep-
Xaea.

Cmamma 3

JltoOuHa, 1i )xumms i 300p0o8’s, yecme i 2iOHicmb, HEOOMOPKAHHICM®b | 6e3neKka
8U3HAOMbCA 8 YKpaiHi HalisUWOK COUianbHO YiHHIicMo. <...>

Cmammasa 19

<...> OpzaHu OepxxagHoi 810U Ma op2aHuU Micyeso2o camospa0y8aHHs, ix
nocadosi ocobu 30608°93aHi Oiamu suwWe Ha NidcMasi, 8 Mexxax NOBHOBAXEHb MA
y €noci6, wo nepedbayeHi KoHcmumyuyieto ma 3akoHamu YKpaiHu.

Cmamms 46

[pomadaHu marome npaso Ha couiasnbHUL 3axucm, Wo 8K/IYAE NPABO HA 34-
6e3neyeHHA X <...>ycmapocmi <...>.

Cmamms 92

BuknouHo 3akoHamu YKpdiHu 8U3Ha4aromecA:

<>

6. 0CHOBU CoUianbHO20 3axucmy, hopmu i 8UOU NeHCiliHoz20 3abe3neyeHHs <...>

2. PiweHHa KoHcmumyuyitiHoeo Cydy YkpaiHu 8i0 07 xoemHsa 2009 poky
Ne25-pn/2009

25. Unm piweHHAam KoHctuTyuinHuin Cyp YKpaiHn BU3HaB TakUMK, WO He Bif-
nosigatTb KoHCTUTYLIT YKpaiHu (€ HEKOHCTUTYLiNHUMNK), N. 2 4. 1 CT. 49, gpyre
peyeHHs cT. 51 3akoHy YKpaiHu «[1po 3aranbHO060B'A3KOBE fepXKaBHe NeHCiHe
CTpaxyBaHHSA» WOAO NPUMNMHEHHA BUMNJIATK NEHCii Ha BECb Yac MPOXMBaHHA (Nepe-
6yBaHHA) NeHcioHepa 3a KOPLOHOM, AKLLO iHLe He nepeadayeHo MiXKHapPOAHUM
foroBopom YKpaiHu, 3rofa Ha 060B’A3KOBICTb AKOro HagaHa BepxoBHoto Papoto
YKpaiHu.

Y PiweHHi N2 25-pn/2009 KoHctuTyuiiHni Cypa YKpaiHv 3ayBaXkus, L0 BCynepey
KOHCTUTYLINHM rapaHTisiM coLianbHOro 3aX1CTy AnA BCiX 0Ci6, Lo MatoTb NpaBo
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Ha OTPVIMaHHSA NeHCil'y CTapoCTi, Ha 3aKOHOAABYOMY PiBHI MO36aBNEHO LibOro NpaBa
NeHCioHepiB y TUX BUMaAKax, Konv BOHW o6panu NOCTiINHMM MicLLeM NPOXKMBaH-
HA KpaiHy, 3 AKOIO He yKNaAeHo BignoBigHOro gorosopy. Buxoaaum i3 npaBoBoi,
couianbHOI NPUPOAY NEHCI NPaBo rPOMagAHMHA Ha OfAePXKaHHA NPU3HAYEHOT
MNOMy MeHCii He MoXKe NMOB’'A3yBaTNCA 3 TaKOI0 YMOBOIO, AAK MOCTilNHE NPOXKMBaHHA
B YKpaiHi; fep»KaBa BiAnoBiAHO A0 KOHCTUTYLiHMX NPUHLMMNIB 3060B'A3aHa ra-
paHTyBaTU Lie MPaBO HEe3aneXHo Bif TOro, e MPOXKMBAE 0Cc06a, AKi NpU3HayeHa
neHcia, — B YKpaiHi um 3a il mexxamu.

3. KoHgeHUuis npo 3axucm npas /1to0UHU i OCHOBONOJIOXKHUX C80600 y pedakyii
npomokonie N° 11 ma N@ 14 (04 nucmonada 1950 poky)

26. CtatTa 1 KoHBEHLUIiT Npo 3aX1CT NpaB NIoAMHY | OCHOBOMONOXHUX CBOGOS
BM3Hauag, Wo Bucoki [JorosipHi CTOPOHM rapaHTyoTb KOXKHOMY, XTO nepebyBae
nif IXHbOO IOPUCAUKLIEID, NpaBa i cBO60AU, BU3HaUeHi B po3aini | uiel KoHBeHLii.

4. lNepwuti npomokos 0o KoHeeHUiTnpo 3axucm npas ioOUHU i OCHOBONOTOXKHUX
€80600 (20 6epe3Ha 1952 poky)

27. CratTa 1 MNepworo npotokony Ao KoHBeHLii Npo 3axmCcT Npas MOAVHN i
OCHOBOMOJTOXHUX CBOOOA BU3HAYAE, L0 KOXKHA di3nyHa abo topuranyHa ocoba mae
NpaBO MVPHO BOJNOAITM CBOIM MaliHOM. HixTo He Moxe OyTu no36aBneHnii CBOET
BJIACHOCTI iHaKLLe 5K B iHTEpecax CycnifbCTBa i Ha yMoBaXx, nepef6aveHnx 3aKoOHOM
i 3aranbHNUMM MPVIHLMNAMN MiXXKHaPOAHOrO Npasa.

6. PiweHHA €Egponelicbko20 cydy 3 npas 1lo0UHU y cnpasi «[liukyp npomu Ykpa-
iHu» (3aaea N° 10441/06) 8id 07 nucmonada 2013 poky

28.Y piweHHi «[iukyp npoTn YKpaiHu» EBponNencbKnii Cyd 3 Npas OANHN
3a3HauyuB, WO NPaBO Ha OTPMMAHHA NEHCIl AK Take CTano 3aneXxHnM Big micuA
NPOXMBaHHA 3aABHMKa. Lle npu3Beno fo cmTyadil, B AKi 3aABHUK, NponpaLo-
BaBLWY 6araTo POKiB y CBOI KpaiHi Ta CNiaTVBLIM BHECKU [0 CUCTEMI MEHCIHOMO
3abe3neueHHs, 6yB 30BCiM NMo36aBieHMn NpaBa Ha MeHCilo Nvwe Ha Til niacTasi,
Lo BiH 6inblue He NPOXKMBAE Ha TepuTOPIi YKpaiHW. 3a HaBeJeHNX BULLE MipKYBaHb
€BpoNencbKNN cya 3 Npas NIOAVHMW AiLLOB BUCHOBKY MPO Te, WO Pi3HMLA B NO-
BO/PKEHHI, Ha AKY 3aABHUK CKapKM1BCA, nopyLlysana CT. 14 KoHBeHUiTy No€aHaHHiI
3i cT. 1 MNepworo npotokony (naparpadu 51, 54).

7. PiweHHsa €sponelicbkozo cydy 3 npag 1toduHu y cnpasi «CyxaHos ma lne4eHko
npomu Ykpaitu» (3aaeu N°68385/10 ma N°71378/10) gi0 26 uepsHa 2014 poky

29.Y piweHHi «CyxaHoB Ta InbueHKo NpoTy YKpaiHu» EBpONencbKnm Cy 3 npas
TIOAVIHU 333HAUMB, L0 3MEHLLIEHHSA PO3Mipy ab0 NPUMNMHEHHSA BUNIATU HANEXHUM
YMHOM BCTAHOBJIEHOI COLjianbHOI JOMOMOr MOXe CTaHOBUTU BTPYYAHHA Y NPaBo
BnacHocTi (naparpa¢ 52).

30. Cyp 3a3HauwmB, Wo cT. 1 [epLioro npoToKony BKIoYaE B cebe Tpu okpemi
HOPMM: «MepLUa HOPMa, BUKNafieHa Y NepLuIoMy peyeHHi nepLioro ab3aLy, mae 3a-
ranbHUI XapakTep i NPOronowye NPUHLMN MUPHOIO BONOAIHHA MalHOM; Apyra
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HOPMa, Lo MICTUTbCA B APYroMy peyeHHi nepLioro ab3ally, CTocyeTbcs no3bas-
JIeHHA BNACHOCTI i NiANOPAAKOBYE NOro NeBHNUM YMOBaM; TPETA HOPMa, 3aKpinneHa
B Apyromy ab3auji, nepepbayac npaso [orosipHUX fepkas, 30Kpema, KOHTPOJIoBa-
TV KOPUCTYBaHHA BAACHICTIO BIANOBIAHO A0 3aranbHuX iHTepecis. [poTe Ui Hopmun
He € abCONTHO HeMoB'A3aHMUN MiXK coboto. [lpyra i TpeTa HOPMK CTOCYTbCA
KOHKPEeTHUX BUNaAKiB BTPYYaHHA Y NPaBO Ha MUPHE BONOAIHHA MalHOM, a TOMY
NOBWHHI TAYMAaYynNTUCA Y CBIiTNI 3araibHOro NPUHLMMY, 3aKPiNIeHOro NepLioio
Hopmoto» (maparpad 30).

31. Wopo couianbHmx Bunnart, cT. 1 MNepLluioro NpoToKosy He BCTaHOBJTIOE XOA-
HUX 0OMexeHb cBo6oaN [JOroBipHYX Aep>KaB BUPILLYBATUX, MaTh Yu Hi 6yab-saKy
bopmy cnctemun colianbHOro 3abesneyeHHs Ta obmpaty B abo po3mip Buniat
3a Takoto cuctemoto. Nporte Akwo [lorosipHa gepxaBa Ma€ YMHHe 3aKOHOAABCTBO,
AKe Nepenbayae BMNNaTy AK NPaBO Ha OTPUMAHHSA coLianbHOT fonomoru (06ymoB-
neHe nonepefHbO CNIATO BHECKIB UM Hi), TaKe 3aKOHOABCTBO MA€E BBaXKaTUCA
TaKkum, Lo nepepbayae MaiHOBE MPaBo, Wo nignagae nig gito ct. 1 Mepuworo npo-
TOKOJY LWOAO 0cCib, AKi BianosigaoTb i Bumoram (maparpad 31).

32. Cyp NnoBTOPMB, LLO MEPLUNM i HANFONOBHILLIMM Npasuiom cT. 1 MNepworo
NPOTOKONY € Te, o 6yab-AKe BTPyYaHHA Aep»KaBHUX OpraHiB y NpaBo Ha MUpHe
BOJIOAIHHA MalHOM Ma€ OyTn 3aKOHHUM i MOBMHHO MepecnigyBaTn NeriTuMHy
METY «B iHTepecax CycninbcTaay. byfb-AKe BTPYUYaHHA TaKOX NOBUHHO ByTy Npo-
NopUiHKM MO BiHOLIEHHIO 10 NepecnigyBaHoi MeTu. IHW1MK cnoBamu, Mae Byt
3abe3neyeHo «cnpaBefnnBUin 6anaHc» MiXk 3araibHUMU iHTepecamm CycninbCTBa
Ta 060B’A3KOM 3axMCTy OCHOBOMONOXKHWX NPaB KOHKpeTHOT ocobu. HeobxigHoro
6anaHcy He byfe JOCAMHYTO, SIKLLO Ha BiAMoBiaHY 0coby abo ocib byae noknageHo
0cobucTUin Ta HagMmipHUIA TArap (naparpad 53).

8. PiwweHHs €ponelicbkozo cydy 3 npas ito0uHU y cnpasi «LLjokiH npomu Ykpaitu»
(3assu N°23759/03 ma N°37943/06) 8i0 14 xo8mHs 2010 poky

33. Mepwa ma Hatisaxxnusiwa sumoza cm. 1 [lepwiozo npomokosy 0o KoHeeHuir
nosazae 8 momy, wjo 6yob-aKe 8mpy4yaHHA nyoaiYHUX Op2aHie y MUpHe 80/100iHHA
MatHOM NOBUHHO 6ymu 3aKOHHUM. Tak, Opyze pedyeHHsA nepuo2o NyHKmMy nepeo-
6a4ae, wo no36asseHHA 8/1ACHOCMI MOX/IUBE MislbKU «HA yMO8ax, nepedbadyeHux
30KOHOM», a Opy2ull NYHKM 8U3HAE, W0 0epxasu Marmes npaso 30ilicHroeamu
KOHMpPOJIb 3a BUKOPUCMAHHAM MAUHA WIIAXOM 88€0eHHs «3aKOHie». binbw moezo,
8epX08eHCMB0 Npasd, 0OUH i3 OCHOBONOJIOXHUX NPUHYUNIB 0eMOKPAMUYHO20
cycninecmed, npumamanHut ycim cmammsam KoHeeHuil. Takum YuHOM, NUMAHHS,
4u 6ys10 00MPUMAHO cnpageodsIU8o20 6ANAHCY MiX 3a2asbHUMU iHMepecamu cy-
Cninecmea ma 8uMo2amu 3axucmy 0OCHOBONOJIOXHUX NPAB OKPemMoi 0cobu, BUHUKAE
nuwie modi, KolU 8CMAHOBJIEHO, U0 OCKAPXy8aHe 8mpyYdHHs 8i0n08ioasno 8uMosi
3aKOHHOCMI | He 6ys10 c8asinbHUM (napazpag 50).

JAopatok 4 » 203



9. €Esponelicbka coyianbHa xapmia (nepeznaHyma), 03 mpasHa 1996 poky

34. €BponelicbKa couianbHa xapTia (NepernaHyTa), AKa Habpana YNHHOCTI
ana Ykpaitm 01 ntotoro 2007 poKy, BU3HAYaE, O KOXKHa 0coba NMOoXUIoro Biky Ma€
NpPaBo Ha couianbHWI 3aXUCT.

CmopoHU 8U3HAIOMb MemOI0 CBOEI NOJTIMUKU, AKY B0OHU 3aNp08acxysamumyme
ycima 8ionosioHUMU 3aco6amu K HAYioHANbHO020, MAK i MiXXHapOOHO20 xapakmepy,
00CAZHEHHSA YMOB, 3a AKUX MOXYMb egheKmusHo 30ilicCHI08amucsa maki npasa ma
npuHyunu:

<>

23. KoxHa ocoba noxuso2o 8iky Mae npaso Ha coyianbHul 3axucm.

<>

10. OpeaHnizayis O6'eOHaHux Hauyil, «KepigHi npuHYyUNU 3 NUMAHHS nepemilyeHHs
oci6 scepeduHi kpaiHu» (0okymeHm OOH E/CN. 4/1998/53/Add. 2 (1998))

35. Y nepeamoBi JO LbOro AOKYMEHTa, sika BU3HAYae chepy OXOMnneHHs Ta
METY MPUHLMMIB, BU3HAYEHO:

2. [ina yined yux [lpuHyuNie 8HympiwHbL0 nepemitjeHUMU 0cobamu 88axarome-
€A 0cobu abo 2pynu ocib, AKUX 3MYCUU NOKUHYMU €80i 6yOUHKU abo 38uy4Hi Micys
NPOXUBAHHS, 30KpeMa 8 pe3ysbmami abo wjob yHUKHymu HezamueHUX Haciokie
36poliH020 KOHhIIKMY, NOBCIOOHUX NPOABI8 HACU/ILCMBA, NopyLeHb NPAs JIIOOUHU,
Haod3su4aliHux cumyauiti npupoOHO20 YU MexXHO2eHHO20 Xapakmepy, i AKi He nepe-
MUHAU MiXKHAPOOHO BU3HAHUX 0epXaBHUX KOPOOHIe.

11.3akoH Ykpairu 8id 20 xoemHs 2014 poky N° 1706-VII «[po 3abe3neueHHA npas
i c80600 8HYMpiWwHb0 nepemiujeHux ocib» (0ani — 3akoH Ne 1706-VII)

36. BignosigHumu ctatTAMK 3akoHy nepeabayeHo:

Cmammas 1. [loHammsa 8HymMpiwHb0 nepemiwjeHoi ocobu

BHYmpiwHb0 nepemiwjeHor 0coboro € 2poMadAaHUH YKkpaiu, iHozemeys abo
ocoba 6e3 epomadaHcmed, Aka nepebysae Ha mepumopii YKpaiHu Ha 3aKOHHUX Nio-
CMasax mamae npaso Ha nocmitiHe NPOXUBAHHA 8 YKpaiHi, AKy 3Mycuiu 3aauwumu
abo NOKUHYymMu C80O€ Micye NPOXUBAHHA y pe3ysibmami abo 3 Memor yHUKHEHH:A
He2amueHuUX HAciokie 36poliH020 KOHGTIKMY, MUM4acos8oi oKynayii, No8croOHuUx
npoAsie HacusbCmMea, nopyuwieHb Npas JOUHU ma HAad3suyalHux cumyayid npu-
POOHO20 YU MeXHO2eHHO20 Xapakmepy <...>

Cmamms 4. O611ik 8HympilWHb0 nepemiujeHuUx ocié

1. ®akm 8HympiwHb020 nepemiujeHHsA nNidmaeepoxyemobca 008i0KOK NPO 83AM-
ms Ha 0671iK BHYMPpiWHbLO nepemiljeHol 0cobu, Wo die 6e3cMpoKo8o, Kpim sunaodkis,
nepedbayeHux cmammeio 12 4b020 3aKOHY.

<...>

3. [ina ompumaHHa 008i0Ku npo 83ammsa Ha 06/1iKk HymMPpilHbO nepemiujeHor
0cobu maka ocoba 38epmaems s i33aA80t0 00 CMPYKMYpPHO20 NiOpo30isy 3 NUMAHb
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coyianbHo20 3axucmy HaceseHHA paloHHUX, patioHHUX y micmi Kuesi OepxasHux
aomiHicmpayid, BUKOHABYUX Op2aHie MiCbKUX, palioHHUX y Micmax (y pasi ymeopeH-
HA) pad 3a micyem NpoXXUBAaHHA y NOpAOKY, ecmaHosneHomy KabiHemom Minicmpie
YKkpaiHu <...>

Cmammas 7. 3a6e3neyeHHsA peanizayii npas 3apeecmposaHux 8HympiwHb0
nepemiwjeHux ocio

<...> YKpaiHa 8xxusae 8cix Moxsusux 3axo0is, CnpAMOBAHUX HA PO38’A3aHHA
npobsiem, N08’A3AHUX i3 COYianbHUM 3aXUCmMOoM, 30KpeMd 8iOHOB8/IeHHAM YCiX cO-
yianeHUX 8UNJIAM 8HYMPIWHLO NepeMiujeHUM 0cobam <...>

12. 3akoH YkpaiHu 6i0 09 1unHs 2003 poky N° 1058-1V «[1po 3a2aneHo0608’a3ko8e
OepxasHe neHciliHe cmpaxysaHHa» (0ani — 3akoH N° 1058-1V)

37.BignoBigHumu ctaTTAMY 3aKoHY nepeabayeHo:
Cmammas 5. Cepepa 0ii 3akoHy

1. Lledi 3akoH pezysio€ 8iOHOCUHU, WO BUHUKAOMb MiX Cy6’ekmamu cucmemu
302a716HO0608A3K08020 OePXABHO20 NEHCIIHO20 CMPAxy8aHHA. [is iHuwux Hopma-
MUBHO-NPABOBUX AKMIi8 MOXe NOWUPIBAMUCA HA Ui BIOHOCUHU lulWe y 8UNAJKAX,
nepedbadeHux yum 3aKkoHOM, dbo 8 4aCMUHI, W0 He Cynepeyums YboMy 3aKOHy <...>

Cmamms 46. Bunnama neHcii' 3a MuHynut 4yac

<...> 2. HapaxosadHi cymu neHcii, He oOmpuMaHi 3 BUHU Op2aHy, WO NpU3HAYAE i
8UNJIAYYE NEHCIl0, BUNIAYYIOMbCA 3d MUHY/UU Yac 6e3 obmexeHHA OyOb-AKUM Cmpo-
KOM 3 HapaxyeaHHAM KOMneHcauil Bmpamu yacmuHu 0oxodie <...>

Cmammas 47. Bunnama neHcii

eHcis sunnadyemsca Womicays, y CmpokK He ni3Hiwe 25 yucaa micayd, 3a akud
8UNJIAYYEMbCA NEHCid, BUKITIOYHO 8 2poWo8ili hopMmi 3a 3a3HaYeHUM y 3aA8i Mic-
uem (hakmu4yHo20 NPOXUBAHHA NeHCiOHepa 8 Mexax YKpaiHu opaaHi3ayismu, wo
30ilicHIoloMb 8UNamy i 0ocmasky nexcit, abo yepes3 ycmaHo8u 6AHKig y NOpAOKY,
nepedbayeHomy KabiHemom Minicmpie YkpaiHu <...>

Cmamma 49. lpunuHeHHAa Ma NOHOBJ1IEHHA 8UNIAMU NEHCIT

1. Bunnama neHcii 3a piueHHAM mepumopianbHuUx opaaHie leHcitiHo2o hoHOy
a6o 3a pilweHHAM cydy NPUNUHAEMbCA:

1) AKWO neHcis npu3HayeHa Ha niocmasi 00KyMmeHmis, ujo Micmame He0oCmo-
8ipHi 8idomocmi;

(MonoxeHHA nyHKMYy 2 yacmuHu nepwoi cmammi 49 mpamuinu YuHHICMb, AK
maki, Wo € HekoHcCMumMyyiiHumMu Ha niocmasi PiwweHHa KoHcmumyuyitiHozo Cydy
Ne 25-pn/2009 8id 07 xo08mHsa 2009 poky)

2) Ha 8eCb Y4ac NPOXXUBAHHSA NEHCIOHepPa 3a KOPOOHOM, AKULO iHWe He nepedba-
YeHO MiXXHapOOHUM 002080pOM YKpaiHU, 3200a Ha 0608’A3K08ICMb AKO20 HA0AHA
BepxosHoto Padoto YkpaiHu;
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3) y pasi cmepmi neHcioHepa;
4) y pasi HeompuMaHHa npu3Ha4yeHoi neHcii npomazom 6 Micayig niopso;
5) 8 iHwux sunadkax, neped6ayeHuUx 3aKOHOM.

2. MoHo81eHHA 8UNIAMU NeHcii 30ilicHIEMbCA 3a pilueHHAM mepumopiase-
Ho20 op2aHy [leHciliHo20 poHOy npomszom 10 OHi8 nic/is 3’acy8aHHA 06cmasuH ma
HasgHocMi ymos 0717 8i0HO8/1eHHA iT suniamu. Bunaama neHcii noHosoemoca
8 NopAOKY, nepedbavyeHoMy 4acmuHo mpemsoto cmammi 35 ma cmammeto 46
Ub020 3aKOHY <...>

13. lMocmarosa KabiHemy MiHicmpis YkpaiHu 8i0 01 xxoemHa 2014 poky N° 509
«po 0671iK 8BHYyMPIiWHLO nepemiujeHUx 0Ci6»

38. lMocmarosoto KabiHemy Minicmpie YkpaiHu 8i0 01 xoemHa 2014 poky N 509
«po 0671ik 8BHYyMPpiWHLO nepemiujeHux oci6» 3ameepoxeHo [opAdoK ohopMaeHHs
i suOayi 008iOKU Npo 83aMms Ha 0671ik BHYMPpIiWHLO nepemiuyeHoi ocobu, nyHKma-
mu 1 ma 2 aKk020 nepedbayeHo:

llyHKm 1

<...>/Jogidka npo 83amms Ha 061ik 8HymMpiliHb0o nepemiujeHoi ocobu (0ani —
008i0Ka) € 00KyMeHMOoM, KUl nidmeepoXye hakm 8HymMpiuHb020 nepemiujeHHs
i 83amms Ha 061ik 8HyMpiWHb0 nepemiujeHoi 0ocobu».

llyHKm 2

[na ompumaHHa 008i0KU NOBHONIIMHA 60 HeNOBHOIMHSA 8HYMPIWHLO ne-
pemiujeHa ocoba 38epmaemsca 0cobucmo, a ManaoimHsa OUMuUHd, Hedi€e30amHa
ocoba abo ocoba, die30amHicme AKoT 0b6MexeHd, — Yepe3 3dKOHHO20 npedcmas-
HUKQ i3 3048010 npo 83amms Ha o611k, hopmy akoi 3ameepdxye MiHcoynonimuku,
00 cMpyKmypH020 nidpo30i1y 3 NUMAHb COYianbHO20 3aXUCMy HaceneHHA patioHHUX,
patioHHUx y M. Kuesi 0epxxadmiHicmpauyiti, BUKOHABYUX Op2aHie MiCbKUX, pAiOHHUX
y micmax (y pasi ymeopeHHs) pao <...>

14. MocmaHosa KabiHemy MiHicmpie YkpaiHu 8id 05 nucmonada 2014 poky
Ne 637 «[lpo 30ilicHeHHsA coyianbHUX 8uNIam 8HympiwHs0 nepemiljeHuUM ocobam»

39. MyHKTOM 1 noctaHoBM KabiHeTy MiHicTpiB YKpaiHu Big 05 nuctonaga
2014 poky N2637 (y pefakuii, YNHHI CTaHOM Ha YaC BUHUKHEHHA CMipHUX Mpa-
BOBIHOCVH) YCTaHOBJIEHO, LLO NPU3HAYEHHA MA NPOOOBXEHHA 8UNJIAMU NeHcil
(WomicAaYHO20 008IYHO20 2POLLIOBO20 YMPUMAHHS), 008IHHUX OPXKABHUX CMUneHAiU,
ycix sudig coyianbHoOi 00NOMo2u ma KomneHcayit, MamepianbHo20 3abe3neyeHHs,
HAO0AHHA coyianbHUX Nocsiye, Cybcuditi ma ninve 3a paxyHoK Kowmig 0epXagHoz20
6100xxemy ma ¢oHOi8 3a2a/1bHO00608’A3K08020 0epPKAB8HO20 COUianbHO20 CMPAxy-
8AHHA BHYMPIiWHbO nepemiujeHUM 0cobam 30ilicHIoloMbCA 3a Micyem nepeby8aHHs
makux ocié Ha o671iKy, ujo nidmeepoXxyembcs 008i0KOH, BUOAHOIO 32i0HO 3 [TopsdOkom
ogopmieHHA | suOayi 008iOKU NPo 839MmMA HA 0671iK BHYMPiWHbLO nepemiujeHor
ocobu, 3ameepoxeHUM nocmaHosoto Kabinemy Minicmpie YkpaiHu 8i0 1 xoemHsa
2014 p. Ne509<...>
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<...>

lMoHos1eHHA abo NpUNUHEHHA coyianbHUX 8UNaam 30iUCHIOEMbCA Ny6IiYHUM
akyioHepHUM mosapucmeom «[epxxasHuli owadHul 6aHK YKpaiHu» Ha niocmasi
pilieHHsA KoMicil 3 numaHb Npu3HavyeHHs (8i0HOBEHHA) coUianbHUX 8UNIAM BHY-
MpiwHbLO nepemiwjeHUM ocobam, ymeopeHoi palioHHUMU, patioHHUMU y M. Kueai i
Cesacmononi depxasHUMU aOMiHICMpauismu, BUKOHABYUMU OP2AHAMU MiCbKUX,
patioHHuUX y micmax (y pasiix ymeopeHHs) pad 32i0Ho 3 [TopAdKom 30ilicHeHHA KoHMp-
0/110 3 NpoBedeHHAM COUianbHUX 8UNIAM 8HYMPiWHLO nepemiujeHuUM ocobam
3amicyem ix pakmu4HO20 NPOXXUBAHH:/Nepeby8aHHA, 3amaepOXxeHUM NOCMAHOBOO
KabiHemy Minicmpie YkpaiHu gi0 08 yepgHa 2016 poky N 365.

15. locmatosa KabiHemy Minicmpie YkpaiHu 8i0 08 uepeHa 2016 poky N 365 «/Je-
AKI NUMAHHA 30ilicCHeHHA coyianbHUX 8UNIAM 8HYMPIWHbLO nepemilyeHUM 0cobam»

40. 08 yepBHA 2016 poKy KabiHeT MiHicTpiB YKpaiHU NPUNHAB NOCTaHOBY
N° 365 «[lefiki NTaHHA 3AiICHEHHA COLianbHUX BUMNAT BHYTPILLUHBbO NepeMileHm
ocobam», NyHKTOM 1 AKOT 3aTBepaxeHo MNMopanok NpusHayeHHs (BiZHOBNEHHS)
couianbHUX BUMMAT BHYTPIWHbO NnepemilieHnm ocobam Ta Mopagok 34iicHEHHS
KOHTPOJO 3a MPOBEeAEHHAM COLia/ibHMX BAMIAT BHYTPILLIHbO NEePeMiLLeHNM 0CO-
6am 3a micuem ix GakTUYHOro NPOXKMBaHHA/NepebyBaHHs.

MyHkTOM 4 MNOpAAKY NpU3HayYeHHA (BiAHOBNEHHA) couianbHNX BUMNMAT BHY-
TPILUHbO NepemilLeHM 0cobam yCTaHOBIIEHO, WO COYiabHi 8UNIAMU 8HYMPIWHbLO
nepemiuwjeHuUM 0cobam NpU3Ha4aromMuCA i 8UNIAYYIOMbCA <...> MepumopianeHUMU
opzaHamu lMeHciliHozo ¢poHOy YkpaiHu <...>3a Micyem iX hakmuyHo20 NPOXUBAHHS/
nepebyB8aHHs#, He3a/1eXXHO 8i0 hakmy peecmpauii Micya NpoxUBaHHA/nepeby8aHHA.

3rigHo 3 nyHKTOM 2 lNopAaKy 34iNCHEHHA KOHTPOJIIO 3a NPOoBeAeHHAM CO-
LianbHKX BAMMAT BHYTPIWHbO NepeMilleHMm ocobam 3a MicLem ix GakTUYHOro
NpoXrBaHHA/nepebyBaHHA:

KoHmposb 3a nposedeHHAM coyianbHUX 8Unaam eHympiwHe0 nepemileHum
ocobam 30ilicHIIOMb CMPYKMypHi Niopo30iiu 3 NUMAHb COYialbHO20 3axucmy Ha-
cesleHHA palioHHUX, patioHHUx y M. Kuesi depxxadmiHicmpauiti, BUKOHas4UX Op2aHie
MicbKux, patioHHUXx y micmax (y pasi ymeopeHHs) pad (0ani — cmpykmypHi niopos-
0i/1u 3 NUMAHb COYianbHO20 3axucmy HaceseHHsA) W/IAXOM 8i08i0y8AHHSA He piowie
HiX 00HO020 pasy Ha Wicmo MicAYi8 hakmMu4yHO20 Micysa NPoXUBAHHA/nepeby8aHHA
8HYMPIWHbLO nepemilyeHoi 0cobu, NPo W0 CKNadaemeca akm obcmexxeHHA Mame-
pianbHo-nobymosux ymos cim'’i 3a popmoto, ecmaHosieHoo MiHcoynonimuku.
Akwo 8 EOuUHIl iHpopmayitiHit 6azi 0aHUx Npo BHYMPIWHbLO nepemiljeHuUX ocib €
iHgpopmayia ujo00 NpoxooxeHHA 0coboro GizudHoi ideHmudikayii 8 nybniuHomy
akyioHepHomy mosgapucmai «[JepxasHuli owadHull 6aHK YKkpaiHu», 4epaosea nepe-
8ipkay 8ionogioHomy nepiodi He npogodumecA. <...>

3rigHo 3 NyHKTOM 12 lNopAAKy 3AiNCHEHHA KOHTPOJIO 32 MPOBEAEHHAM CO-
LianbHKX BUMMAT BHYTPIWHbO NepeMilleHMm ocobam 3a MicLeMm iX pakTUYHOro
NpoXxuBaHHA/NepebyBaHHA:
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CouianeHi sunaamu NPUNUHAIOMbCA y pasi:

1) HassHocmi nidcmas, nepedb6aveHuUx 3aKOHO0ABCMBOM U000 YMO8 NPU3HA-
YeHHs 8i0N08iIOHO20 8UDY coyiasbHOI suNnIaMu;

2) 8CMaHoseHHA hakmy 8i0CymHoCmi 8HympiwH»0 nepemiujeHoi ocobu
3a paKMu4YHUM Micuem NpoXUBAHHA/nepebyB8aHHsA 32i0HO 3 AKMOM 0b6CmexeHHA
mamepianeHo-nobymosux ymos cim'’i;

3) ompumaHHa pekomeHoayiti MiHgiHy ujodo ¢pakmis, sussieHux nio yac 30it-
CHeHHA sepudbikayii coyianeHux suniam;

4) ckacysaHHs 008i0KU 8HYMPIilWHbLO nepemiujeHoi ocobu 3 niocmas, 8u3Haye-
Hux cmammeto 12 3akoHy YkpaiHu «[po 3abe3neyeHHsA npas i c80600 BHYMpilHbO
nepemiwjeHux ocio»;

5) ompumanHs iHpopmauii 8id [lepxnpukopooHciyxéu, MBC, CbY, MiHgiHy, Ha-
yioHanwHoi noniyii, AMC, epxeiniHcnekuil, Jepxayoumcyx6u ma iHwux opaaHie
BUKOHABYOI 871a0U MA OP2aHi8 Micle8020 CamospA0y8aHHSH.

OLIHKA BEPXOBHOI'O CyAy

41. Po3rnspgatoun Lo cnpasy, Cya ypaxoBye, Lo 3rifgHo 3 iHbpopmaLieto, ony6ni-
KOBaHOH0 Ha odiLlinHomy cainTi MiHicTepcTBa couianbHOT NOAITUKM YKPaiHW, CTaHOM
Ha 02 TpaBHA 2018 pokKy, 3a AaHUMN CTPYKTYPHUX NiAPO3AiNiB CoLiafbHOro 3axmcTy
HaceneHHA obnacHux Ta KniBCbKOT MiCbKOI iepKaBHMX aaMiHiCcTpauin, B YKpaiHi
B3ATO Ha 0671ik 1 500 186 nepeceneHLiB abo 1225 470 cimen 3 loH6acy i Kpumy.

42.Y 3BiTi MNeHcinHoro doHay YkpaiHu 3a 2017 pik MiCTUTbCA CTaTUCTUYHA
iHpopmaLisa Wwofo KinbKoCTi NeHCIOHePiB 3 YMCNa BHYTPILLHbO NepemilleHunx
0Cib, AKMM BMNNauyoTbcA neHcii. Ha 1 ciuHa 2017 poky neHcii Bunnavysanuca
548,9 TncAvam Takmx neHcioHepis, a Ha 1 ciyHA 2018 poKy iX KiNbKicTb CTaHOBMNA
516,1 Tcsy ocib. Mpu LbOMY TOYHUX JAHUX MPO YNCEIbHICTb NEHCIOHEpIB, AKi
nepebyBatoTb Ha HeMiAKOHTPOSbHIN TepuTopii, 30Kpema Npo NOMepNnX Ta TUX,
Lo BMIXanu Ao iHWNX fepxaB, HeMae (c. 36-37 BKa3aHoro 3BiTy).

43. JouinbHicTb po3rnagy Ui€i cnpasu AK 3pa3koBoi 06yMOBReHa THM, Lo CTa-
Hom Ha 07 ntoTtoro 2018 poky B npoBageHHi [loHeLbKoro OKpy»HOro agmiHictpa-
TUBHOrO cyny nepebyBae 226 TUNOBKX CNPaB MPO BU3HAHHA HEMPaBOMIPHUMK [l
Ta 3060B'A3aHHA BUMHUTI NEBHI Aii BiANOBIAHVMY TepUTOpPianbHUMK yNpaBRiHHAMM
MeHcinHoro doHay YkpaiHw.

44.T1o31Bay CTBEPIXKYE, LU0 € BHYTPILLIHbO NepemilleHot ocoboto, nepebyBae

6e3|'|i,ElCTaBHO NPUNNHEHO.

45. OTxe, CyTb NO30BY MONAra€ y NPOTUMNPABHMNX, Ha AYMKY MO31Baya, Biax
Bignosigaya wogo npunuHeHHa 3 01 KeiTHA 2017 poKy BMAIATK NeHCii, Npu3Ha-
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46.Hapatoun npaBoBy oLiHKY GakTyHMM obcTaBrHam crnipasu, Cya BBaXae, LWo
[NA BUPILLEHHA cnopy HeobXigHO 3'ACyBaTV HaNEXHICTb BUKOHAHHA Bignosigavem
NMOBHOBaXeHb LLOAO 3AiINCHEHHA COoLianbHMUX BUMMAT BHYTPIWHbO NepemiLleHiin
0cobi Ta BigNoBigHICTb OCKap»KyBaHMX Ai Bignosigaya cT. 19 KoHcTuTyuil YkpaiHu
Ta cT. 2 KAC YKpaiHu.

CraTyc BHYTpilLHbO NepemilleHoi ocobu

47. CraTyc BHYTPILUHbO NepeMmilleHOi 0COOU He BU3HAYEHUIA Y )KOAHOMY MiXK-
HapOoAHOMY OrOBOPI, 3a AKMM YKpaiHa Mana 6 3060B’A3aHHA. [OHATTA BHY TPILLUHBO
nepemileHoi 0coby MiCTUTbCA B pekoMeHAaLiHomy akTi OpraHrisadii O6’egHaHnX
Hauiin «KepiBHi nprHUMNN 3 NUTAHHA NepeMilleHHA 0Cib BcepeaunHi KpaiHu»
(mokymeHT OOH E/CN. 4/1998/53/Add. 2 (1998)) (anB. BU3HayeHHsA B N. 35 Lpboro
pilueHHs).

48. B3HaueHHA NOHATTA BHYTPILWHbO NepemilleHoi 0cobu 3a HaLioHanbHUM
npaBom MicTUTbCA Y CT. 1 3akoHy N© 1706-VII, aknin HabpaB YNHHOCTI 22 nucTonaga
2014 poky.

49, Lle BU3HaUYeHHA MA€E OMNMCOBWIA XapaKTep Ta OXOMJIIOE TPU BUAW KOHCTU-
TYUiIHO-NPaBOBOrO CTaTyCy NoAUHM (TPOMagAHUH YKpaiHy, iHo3emeLlb Ta ocoba
6e3 rpomagAaHCTBa). 3 ornAdy Ha BU3HauYeHHsA BHYTPILIHbO NepemilieHa ocoba - Le
ocoba, AKa:

- nepebyBae Ha TepuTopii YKpaiHM Ha 3aKOHHUX NigcTaBax;
— Ma€ NpaBo Ha NOCTIiHE NPOXWBaHHA B YKpaiHi;

- 6yna 3myLIeHa 3anMwnT abo NOKUHYTU CBOE MiCLie MPOXUBAHHA B pe-
3ynbTaTi abo 3 METOI YHUKHEHHSA HeraTVBHUX HACNigKiB 30pOHOIrO KOHOAIKTY,
TUMYaCOBOI OKynaLuii, TOBCIOAHUX MPOABIB HACUIbCTBA, MOPYLUEHb MPaB NIOANHN
Ta Haf3BMYaANHUX CUTYyaLii NPUPOLHOrO UM TEXHOFEHHOrO XapaKTepy.

50. OTxe, cnewianbHU CTaTyC BHYTPILLHBO NepemileHoi 0cobu He 36iraeTbcA
Ta He MOXe MiAMIHATI cO60t0 XOAeH i3 3akpinneHnx y KoHcTuTyuii YKpaiHu KOH-
CTUTYLHO-NPaBOBMX CTaTyCiB 0COOM, Ta HE € OKPEMUM KOHCTUTYLIIHO-NPaBOBMM
cTaTycom ocobwm.

51. MNpoTe peecTpauifa 0cobun AK BHYTPILLHbO NepeMilleHOoi a€ MOXKNBICTb
JepKaBHMM opraHam BpaxyBaTu il ocobnmsi notpebu. Cepesy Taknx ocobnmBrx
notpeb — AOCTYN 1O HaNIeXXHOTO XMT/a Ta NPAaBOBOI AOMOMOTM, AOCTYMN A0 Cre-
LianbHUX fep)kaBHUX Nporpam, 30Kpema agpecHnX Nporpam Ana BHyTPiWHbO
nepemilieHnx oci6, Towo. OueBUAHO, WO CTaTyC BHYTPILIHbO NepemilleHoi ocobu
Hafa€ 0cobi creLianbHi, JOAaTKOBI NpaBa (260 «iHLi NpaBa, K Lie 3a3HaYeHO Y CT. 9
3akoHy N2 1706-VI), He 3BY>Kyloum MiX TUM 06CAr KOHCTUTYLINHMX NpaB Ta CBO6op
0cobu Ta CTBOPIOIOYYM AOAATKOBI rapaHTii iX peanisaduil.

YnHHMI MexaHi3M BUNNATN NEHCill BHYTPIiLHbO NepeMilieHmM ocobam

52.3rigHo 3 n. 1 MoctaHoBm KMY N2 637 (y pepaKuii, YNHHI Ha Yac NPUMNMUHEH-
HA BUMNATV NeHCii No3uBayy) BCTaHOBNEHO, L0 MPU3HAYEHHA Ta NPOAOBXKEHHSA
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BMMMATK NEHCIN (LOMICAYHOro [OBIYHOrO rPOLLIOBOrO YTPMMAHHA) 33 PaxyHOK
KOLITIB Aep»kaBHOro GroxeTy Ta poHAiB 3arafibHOOOOB'A3KOBOr0 AepPKaBHOMO
coLiafibHOro CTpaxyBaHHA BHYTPILWHbO NepemilleHM 0cobam 3[iCHI0ITbCA
3a MiceM nepebyBaHHA TaKKx OCib Ha 06Ky, WO NiATBEPAXKYETbCA OBIAKOMW,
BMAAHOL0 3rigHo 3 Nopagkom odopmneHHs | BMaadi 4OBIAKM NPO B3ATTS Ha 06/1iK
BHYTPILUHbO NepemilieHoi ocobu, 3aTBepaKeHrm MNoctaHoBo KMY N2 509.

Bunnata (MpoAoOBXKeHHA BUMNNAaTK) NEHCI, WO NPU3HaYeHi 3a3Ha4yeHrM 0Co-
6aMm, 3[INCHIOETLCA BUKITIOUHO Yepes paxyHKM Ta Mepexy YCTaHOB i MpUCTPoiB
ny6ivyHOro akUioHepHOro ToBapuCTBa «[lep>KaBHNiA oLagHNA 6aHK YKpaiHu.

53. OTxe, ymoBamMun npusHayeHHA Ta NPOJOBXKEHHA BUNMATU NEHCIN BHY-
TPILLIHBbO NepemilLeHUM 0cobaM €: 3HAXOAMKEHHA BHYTPILLHBbO NepeMmilleHnX ocib
Ha 06niKy Micua nepebyBaHHS, WO NiATBEPAXKYETHCA [OBIAKO; HAABHICTb PaxyHKY
B ycTaHoBi MNAT «[lep»aBHWI oWwagHuiA 6aHK».

54. BignosigHo Ao n. 6 Mopsaaky obopmneHHs i BUgayi JOBigKM NPo B3ATTA
Ha 067K BHYTPILIHbO NepemileHoi ocobu, 3aTBepaxeHoro MNoctaHoBo KMY
N2 509, foBiZiKa NPo B3ATTA Ha 061K BHYTPIiLLHBO NepeMilleHoi ocobu fie 6e3cTpo-
KOBO, KpiM BMMNafKiB, nepef6aveHux cT. 12 3akoHy N2 1706-VIl Ta ab63aL,oM LLOCTUM
uboro nyHKTy. loBigka, BuaaHa fo 20 yepsHA 2016 poKy, AKa He CKacoBaHa i CTPOK
AiT AKOT He 3aKiHUMBCS, € AiICHOIO Ta Aii€ 6€3CTPOKOBO, KPiM BUMAZKIB, Nnepeabaye-
HUX CT. 12 BKa3aHOro 3akoHy.

55. 3rigHo 3 n. 12 MNopAaaKy 30iiCHEHHA KOHTPOJIO 3a NPOBeAeHHAM COoLi-
anbHUX BMNAT BHYTPIWHbLO NepeMilleHUM ocobam 3a Micuem ix GakTuuyHoro
npoxnBaHHA/nepebyBaHHsA, 3aTBepakeHoro MNoctaHoBoto KMY N2 365, couianbHi
BUMNIATU NPUMNUHAIOTLCA Y Pasi, 30Kpema, oTprMaHHs iHbopmauii Big Lepxnpu-
KopgaoHcnyx6u, MBC, CBY, MiHdiHy, HauioHanbHoi noniuii, AMC, JepxdiHiHcnekuii,
Jepxayantcny»6um Ta iHWKMX opraHiB BUKOHaBYOI BNlaAn Ta OpraHiB MicLieBoro
CaMOBpPAAYBaHHA.

56. YnHHM MexaHi3M BUMNaTy NeHCiNn, AKNIA MOEAHYE NPABO Ha MEHCIlo 3 pee-
CTpaLi€to NeHcioHepa AK BHYTPILLHbO NepeMilleHol 0cobu, Npr3BIB 40 YUNCIIEHHUX
3BEepPHeHb [0 cyAy 3 aAMIHICTPAaTUBHMMM NO30BaMU MPO BU3HAHHA HENpPaBoOMIp-
HUMM Ai Ta 3060B'I3aHHA BUMHUTI NEBHI Ail Bi4NOBIAHMY TePUTOPIaNbHUMMK
ynpaeniHHAMM MNeHciliHoro doHay YKpaiHu.

MpaBo Ha neHcillHe 3ab6e3neyeHHA B YKpaiHi

57.T1paBo Ha coLianbHMI 3aXKCT, WO BKJIIOYAE NPaBo Ha 3abe3neyeHHA y CTa-
pOCTi, rapaHTOBaHe rpomMagaHam YKpaiHu u. 1 cT. 46 KoHcTuTyuil YKpaiHu.

58. €BponencbKa couianbHa xapTia (nepernanyTa) 1996 poky, 3roga
Ha 060B'A3KOBICTb AKOT HafjlaHO BepxoBHOO Pafoto YKpaiHy Ta ika Habpana YAHHOCTI
301 nioToro 2007 poKy, BU3HAYAE, L0 KOXKHa 0coba MOXMOro BiKy Ma€ NpaBo Ha Co-
LianbHWI 3aXu1CT. 3a UM YKpaiHa Ma€e Mi>kHapogHe 3060B's3aHHsA 3anpoBaXyBaTu
ycima BinoBigHUMYM 3acobamm «00CAZHEHHA YMO8, 3a AKUX MOXYMb e(heKmueHO
30ilicHro8amucaA» NpaBa Ta NPYHLMUMK, WO 3aKpinneHi y Xaprii.
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59. MpuHumnu, 3acagmn i mexaHiamu GYHKLiOHYBaHHA CMCTEMU 3arajbHoO-
060B'A3KOBOIO IepKaBHOMO NMEHCIIHOTO CTPaxXyBaHHS, MPV3HAYEHHS, MEPEPaXyHKY
i BUMAATL NeHCiN, HagaHHA couianbHMX NOCAYT 3 KowTiB MNeHcitHoro doHgy, wo
bopmytoTbCA 3a paxyHOK CTPaxoBUX BHECKIB pOo60TOAaBLiB, O04XKETHUX Ta iHLLNX
Axepen, BU3HavaTbcAa 3akoHom N2 1058-1V.

60. CratTeto 8 3akoHy N2 1058-1V nepepbayeHo npaBo rpomasaH YkpaiHu
Ha OTPUMaHHA NeHCINHMX BUMAAT Ta coLiafibHMX NOCHYT.

61. YacTtnHoto 3 cT. 4 3akoHy N2 1058-1V Bn3HaueHO CKnafoBi 3aKOHO4ABCTBa
Npo neHcinHe 3abe3neyeHHsA B YKpaiHi, BUKMIOYHO 3aKOHaMM NPO MeHciliHe 3abe3-
reyeHHsA BM3HAYalTbCA, 30KpeMa, yMOBY, HOPMU Ta NMOPAAOK NEHCINHOro 3abes-
neyeHHs; opraHisauisa Ta NoOpAROK 34iNCHEHHA YyNPaB/liHHA B CUCTEMi MEHCINHOMO
3abe3neyeHHs.

62. YpaxoBytoun Te, WO BignoBiaHO A0 Y. 3 cT. 4 3akoHy N2 1058-1V ymoBw,
HOPMW Ta NOPAAOK NEHCINHOro 3abe3neyeHHsA BU3HaYaloTbCA BUKIIOYHO 3aKOHa-
MW NPO NeHCiNHe 3abe3neyeHHs, MMTaHHA WOAO NPUMMHEHHA NEHCIAHUX BUNNaT
(AKi € cknapgoBoOO NOPAAKY NEHCINHOMO 3abe3rneyeHHs) He MOXyYTb perynoBaTuca
NiA3aKOHHUMY aKTaMMU.

OuiHKa Ain BignoBigayva WoA0 NpUNUHEHHA BUNJ1aTy NeHCii nosnsavy

63. MNeHcia 3a BiKOM, 3a BUCAYry POKIB Ta iHLWI il BUAW, WO NPU3HaYaloTbCA
Yy 3B'A3KYy 3 TPYAOBOIO AiANbHICTIO, 3aCy>KeHi MonepeaHbOIo npaLelo Ta € OfHi€0
3 ¢opm couianbHoro 3axucty. LInm BM3HavaeTbCA 3MiCT | xapakTep 060B'A3Ky fep-
»aBu CTOCOBHO TUX rPOMagAH, AKi Habyny NpaBo Ha ofepKaHHA NeHcii.

64.Y u. 1 cT. 49 3akoHy N2 1058-1V BU3HaueHo nepenik nigcTaB NpUNMHEHHA
BMMAaTK NeHcii 3a pilleHHAM TepuTopianbHUX opraHis MNeHcinHoro ¢oHay abo
3a pileHHAM cyay (AMB. N. 33 LbOro pilleHHs).

65. MNepenik niactaB NPUNUHEHHA BUNIATU NEHCIi, BU3HayeHun y. 1 cT. 49 3a-
KOHy N2 1058-1V, € BuepnHnm Ta nepefdavae MoOXKNMBICTb NPUMUHEHHA BANNATA
neHcii 3 iHWKX NigcTaB nuLle y BUNaaKax, nependadveHnx 3aKkoHOM.

66. 3rigHO 3 HaABHOIO Y MaTepianax cnpasu Koni€to nucta baxmyTcbkoro
06’egHaHoro ynpasniHHA MeHcinHoro doHAay YkpaiHu JoHeubkoi obnacTi Big
26k0BTHA 2017 poky N2 16801/02 BmnnaTa neHcii no3neavy 3 01 keiTHA 2017 poky
«byna npusynuHeHa y 38'a3Ky 3 nposefeHHAM Bepudikauii 3a cnmckamum CBY 3 nia-
CTaB nepeBipKn MicLA GaKTUYHOIO MPOXMBAHHSAY.

67.BogHouac 3akoHom N2 1058-|V He nepenbayeHo Takoi NigCcTaBuy NPUMNMHEH-
HA ab0 NPU3yNUHEeHHA BUNNATV NeHcii, AK NnpoBefeHHA BepudiKalii 3a cnmckamm
CBY 3 niacTaB nepeBipku mMicLa GaKTUUYHOTO NPOXKMBAHHA.

68. Konctutyuinnnin Cyn YKpaiHu y piweHHi Big 07 xoBTHA 2009 poky
N2 25-pn/2009 3ayBaxuB, O BMXOAAYM i3 NPABOBOI, COLiafibHOI NpUpoan neH-
Cill NpaBoO rpoMagAHMHa Ha ofleprKaHHA MPU3HaYeHOT NOMY MeHCIi He MoXe
NnoB’'A-3yBaTNCA 3 TaKOI0 YMOBOIO, K MOCTiMIHE NPOXKMBaHHA B YKpaiHi; AepxaBa
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BifNOBIAHO [O KOHCTUTYLIIHUX NPUHLMMIB 3060B'A3aHa rapaHTyBaTu Lie NpaBo
He3aneXHo BiJl TOro, e MPOXMBA€E 0C00a, AKi NPU3HaYeHa NeHcis, B YKpaiHi un
3a i meXxamu.

69.Y piweHHiy cnpasi «Miykyp NpoTn YKpaiHm», Ake Habpano cTaTycy ocTaTou-
Horo 07 ntotoro 2014 poKy, EBponericbKnin Cyf 3 NpaBs NIIOANHW BKa3as, Lo NpaBo
Ha OTPUMaHHA NEHCii, AKe CTaNo 3aNeXHUM Bif MiCLA NPOXKMBaHHA 3aABHIKaA, CBif-
YNTb NPO PI3HMLIIO Y NOBOAMKEHHI, AKa nopyLlysana CT. 14 KOHBeHLii y noegHaHHiI
3i cT. 1 MNepworo npoTtokony (AMB. UMTaTy y N. 25 UbOro pilleHHs).

70.Y unx piweHHAx KoHctuTtyuinHoro Cyay YKpaiHum Ta EBponencbKoro cyay 3
npas IIAVHN 3aCTOCOBAHO NiaXid, 3rigHo 3 AKUM NPaBo Ha NeHCIito Ta il ogepKaHHA
He Moxe 6yTuV NoB’A3aHe 3 MicLEeM NPOXMBaHHA NIOANHW. TakUI Nigxia MoXHa
NOLMPUTY He TiINbKM Ha FPOMaAH, O BUIXaNN Ha NOCTIHE MiCLie NPOXUBAHHA
[0 iHWKWX AepxaB., a  Ha BHYTPILIHbO NepemMileHmnx ocib, AKi MalTb NocCTiHe
MicLe NPOXKMBaHHA Ha HEMIAKOHTPONbHIN YpAaay YKpaiHu TepuTopil. Y KOHTEeKCTi
Crpasy, WO pOo3rnAafaeTbCA, NPaBOBUI 3B'A30K MiXK AepKaBoto i IIOAMHO, AKNIN
nepepbayae B3aeMHi NpaBa Ta 060B'A3KY, NiATBEPAKYETbCA GaKTOM HAbYTTA
rpomaasHcTBa. CBO6OLa NepecyBaHHA Ta BiNbHUIA BUBIP MicLA NPOXNBAHHA
rapaHTyeTbca CT. 33 KOHCTUTYLIT YKpaiHM KOXHOMY, XTO Ha 3aKOHHUX NigcTaBax
nepebyBae Ha TepuTopii YKpaiHu.

71. BogHouac, Ak BCTAHOBNEHO CyAOM, NPUIAHATE baxmyTcbKUM 06’'€aHaHUM
ynpasniHHAM lNeHciliHoro doHAay YKpaiHu [JoHeLbKoi 06nacTi po3nopamKeHHs Big
24 6epe3HA 2017 poky npo npunuHeHHA OCOBA_63 01 kBiTHA 2017 poKy BUNAaTK
NeHCil, He MiCTUTb 3a3HaYeHHA NiACTaB AA NPUNVHEHHA BUNIATU NO3MBaYy NeHcii.

72.Y nucTi Big 26 x0BTHA 2017 poky N2 16801/02 Ta 3anepeyeHHAX Ha aAMiHi-
CTpaTMBHMI NO30B BiAMNOBIAAY AK Ha NiACTaBy ANA NPU3YNUHEHHA BUNIATU NEHCIT
no3uBayy NoKMKaEeTbCA Ha NoctaHoBy KabiHeTy MiHicTpis YkpaiHu Big 01 »0BTHA
2014 poky N2 509 «[Mpo 061k BHYTPIiLLIHBbO NepemileHnx ocib», Big 05 n1uctonaaa
2014 poky N2637 «[1po 3AiNCHEeHHA coLianbHMX BUNAAT BHYTPILWHbO NepemilleHM
ocobam» Ta Bif 08 uepsHA 2016 poky N2 365 «[leAki NUTaHHA 34iICHEHHA coLialnb-
HUX BUNAAT BHYTPILWHbO NepemilleHrM ocobamy.

73. OpHak, AK CBiguMTb aHani3 nonoxeHb 3akoHy N2 1058-1V, npunuHeHHA
BMMNATK NEHCIT MOXKNUBE NLLE 33 YMOBU NPUAHATTA NEHCINHUM OpraHoM BiAno-
BiJHOTO piLLeHHA 3 NiACTaB, BU3HAaUYEeHMX CT. 49 LUbOro 3aKoHy.

74. AprymeHTn Bignosigaya, HaBefeHi HUM Yy Bif3VBi Ha MO30BHY 3aABY,
LWoAo noBHoBaxeHb KabiHeTy MiHicTpiB YKpaiHu 3 BXWUTTA 3aX0A4iB WOAO 3a-
6e3neyeHHs npas i cBo6o NOANHM | rpOMaaAHHA Ta NPOBEAEHHSA NONITUKM
y cdepi colianbHOro 3ax1cTy 3 NOCUIAHHAM Ha pileHHA KoHctutyuinHoro Cyay
YKpaiHu Big 26 rpyaHa 2011 poky N2 20-pn/2011 Ta Big 02 6epe3Ha 1999 poky
N2 2-pn//99, Koneria cyaaiB BBakae 6e3nifCcTaBHUMM, OCKINbKK, AK CBIAYNTD
3MiCT umx piweHb, KoHcTutydinHum Cyg YKpaiHyu BUCNIOBUB NO3KLit0, 3TifHO
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3 AKoto KabiHeT MiHicTpiB YKpaiHn € opraHom, AKni 3abe3neuye NnpoBefeHHs
LepaBHOT NONITUKM Y coLianbHili cdepi, TOBHOBa)KHUI BXKMBaTK 3aX04iB WOJ0
3abe3neyeHHA Npas i cBO6OA NIOANHN | FPOMafAHMHA Ta NPOBOAMNTY NMOAITUKY
y cdepi couianbHOro 3axmcTy.

75. BogHouac, 3a 3MiCTOM KOHCTUTYLiHMX HOpM, KabiHeT MiHicTpiB YKpaiHu
He HaJineHu NpaBoM BMPILLYBaTU NUTAHHA, AKi HaneaTb A0 BUKJIIOYHOI KOMMNe-
TeHUii BepxoBHoi Pagu YkpaiHu, Tak camo fK i npurMaTti NpaBoBi akTK, AKi Nia-
MiHATb abo cynepeyaTb 3aKoHaM YKpaiHu.

76.3rifHO 3 N. 6 4. 1 €T. 92 KOHCTUTYLiT YKpaiHW BUKTIOYHO 3aKOHaMu YKpaiHu
BM3HaualTbCA, 30Kpema, popmu i BUAW NeHCIHOro 3abe3neyeHHs, 3axXucTy, popmu
i BUAW NeHcinHoro 3abesneyeHHs.

77. OcobnuBy yBary BapTo 3BEPHYTU Ha Te, WO Y npeambyni Ao 3aKoHy
N2 1058-1V 3a3HaueHo, o 3MiHa YMOB i HOPM 3arasibHoO60B'A3KOBOIO AEP>KaB-
HOFO MEHCINHOro CTpaxyBaHHA 30INCHIOETbCA BUKITHOYHO LUSIAXOM BHECEHHSA 3MiH
[0 LbOro 3aKoHy.

78. KoHCTUTYLiiHE NOHATTA «3aKOH YKpaiHW», Ha BiAMiHY Bif MOHATTA «3aKOHO-
[aBCTBO YKpaiHW», He MiAnAra€ po3LwmpeHoMy TITyMayeHHIo, Lie HOpMaTUBHO-Mpa-
BOBUI aKT, NpUNHATUI BepxoBHOt Pafoto YKpaiHu B MeXax MOBHOBaXeHb. 3MiHM
[0 3aKOHY BHOCATbCA 3a BiANOBIAHO BCTAHOBMIEHOIO NpoLeaypoto BepxoBHoto
Papoto YKpaiHu wnaxom NnpumnHATTA 3aKOHY NPO BHECEHHA 3MiH. HopmaTusBHO-
npaBoBi akTy KabiHeTy MiHicTpiB YKpaiHu € nif3akoHHMMU, @ TOMY HE MOXYTb
0bMeXXyBaTy NpaBa rPOMaAsH, AKi BCTAHOBMIEHO 3aKOHaMW.

79. BopHouac Cypn 3a3Hauag, Lo HenigTBepaXeHHA GakTUUYHOro MicLiA NPOXu-
BaHHA He € NepefbayveHOo0 3aKOHOM MiACTaBO AN1A NPUNNHEHHS BUMMATW NEHCIl,
a noctaHoBa KMY N2 365 € niA3akOHHNM HOPMATUBHO-MPAaBOBUM aKTOM, AKUN
06MeXy€e BCTaHOBNEHE 3aKOHOAABCTBOM MPABO Ha OTPVIMaHHA NEHCii mo3uBayem.

80. Y ubomy BUMNaAKY HasABHICTb Y NO3MBaya CTaTyCy BHYTPILLHbO Nepemille-
HOT 0coby noTpebye Bif NeHcioHepa, Ha BiAMIHY Bif iHWIMX rpoMaasaH YKpaiHu,
3AiNCHEeHHA [OAATKOBUX Ail, He nepenbayeHnx 3aKOHAMM LWOAO NEHCINHOro
3abe3neyeHHsn, 30Kpema igeHTudikauii ocobn, HagaHHA 3asBU NPO NOHOBMIEHHS
BUMAATU NeHCii, AKa 6yna npunuHeHa opraHom MeHcinHoro poHay 6e3 3aKOHHMX
Ha Te niacTas.

81.BignosigHo 8o u. 2 cT. 6 KAC YKpaiHu cyf 3aCTOCOBYE NPUHLNM BEPXOBEH-
CTBa NpaBa 3 ypaxyBaHHAM CyJOBOI MPaKTVKM EBPONENCbKOro Cyay 3 NpaB OAVHN.

82.Y piwweHHi y cnpasi «CyxaHOB Ta InbyeHKO NpoTh YKpaiHn» €BpONencbKun
CyZ 3 NPaB NOAVIHN 3a3HaYMB, L0 3MEHLLEHHA PO3Mipy abo NPUMNVHEHHA BUNIATK
HaNeXHVM YMHOM BCTAHOBJIEHOI COLjiaNibHOI OMOMOT MOXKe CTAaHOBUTY BTPYUaHHSA
y NpaBo BNacHOCTI (UnTaTa y n. 25 uboro pilleHHs).

83. Tomy, NpNMHAIOYM HapaxyBaHHA Ta BUMNJIaTy MO3MBayeBi NeHCii 3a Bil-
CYTHOCTI nepef6ayeHnx 3akoHamy YKpaiHy niacTas, Bi4NoBigay nopyLms npaso

JAopatok 4 » 213



ro3vBaya Ha OTPUMAHHSA NeHcil. MNpr LboMy NPaBO Ha OTPUMaHHS NEHCIT € 06'eKTOM
3axucTy 3a cT. 1 MNepworo npoTokony Ao KoHBeHLiT Mpo 3ax1cT npas MOANHN i
OCHOBOMOJIOXKHMX CBOGOA,.

84. BrpyyaHHA Bignosigaya y npaBo no3nBayva Ha MUpPHE BONOAIHHA CBOIM
MariHOM y BUrnAAi neHcii Cya BBaXKa€ TakMM, LLO He FPYHTYETbCA Ha 3aKOHi.

85. Ak 3a3HaumB EBpONENCbKNI CyA 3 NPaB NIOAMHM B pilleHHi y cnpasi «Lo-
KiH NpoTn YKpaiHuy», NTaHHA, un 6yno JOTPMMaHO CrpaBeasivBoro 6anaHcy mix
3arafibHMMW iHTepecamm CyCninbCTBa Ta BUMOramMm 3aXMCTy OCHOBOMOJIOMKHMX
npaB OKpemoi 0cobu, BUHMKAE NKiLLe TOA, KON BCTAaHOBNEHO, WO OCKap»KyBaHe
BTPYYaHHA BiANOBiAano BMMO3i 3aKOHHOCTI i He Byno cBaBinbHMM (4mTaTa y n. 33
LbOro pilleHHs).

86. OTxe, BcTaHOBNEHHA CyjOM BiiCYTHOCTi 3aKOHHOCTI BTPYYaHHs, TOOTO
BUVHEHHA il He y cnocib, BU3HaYeHMin 3aKOHOM, € AOCTaTHbLOLO MiACTaBO AJ1A BU-
CHOBKY MpO Te, WO NpaBo Nno3rBaya Ha MYpPHE BOJIOAIHHA CBOIM MaltHOM Oyro
nopyLLEeHO.

87.3 ornAagy Ha BuknageHe Cyq BBaXKae, WO NPUMNMHEHHA BUNIATW NeHCii no-
3uBauyy 3 01 KBiTHA 2017 poky 6yno 34ilicHeHO He y cnocib, nepefbaveHnin 3aKo-
Hom N2 1058-1V, a 3 TouKkm 30py nonoxkeHsb CT. 1 [eporo npotokony Ao KoHBeHLiT
Mpo 3axWCT NpaB NIOANHN | OCHOBOMONOXHNX CBOOOA Mano micLe BTpy4aHHsA
y NpaBo BIaCHOCTI NO3MBaya i Take BTPy4aHHA He 6yo 3aKOHHUM.

3acTocyBaHHA NPABOBMX HOPM NMPO CTPOKIU 3BEPHEHHA A0 aAgMiHicTpa-
TUBHOrO cyny

88. 3a 3aranbHuM npasunom, sctaHoBneHnm KAC YKpaiHu, Ana 3sepHeHHsA
[0 aAMiHICTPaTUBHOIO Cyaly 3a 3aXMCTOM Mnpa., cBo60op Ta iHTepeciB 0coby BCTaHOB-
TIOETHCA WECTUMICAYHNIN CTPOK, AKNI, AKLLO He BCTAHOBEHO iHLUEe, 06UNCITIIOETbCA
3 iHA, Konun ocoba AiszHanaca abo NoBuHHa Gyna fi3HaTMCA NPO NOPYLLIEHHA CBOIX
npas, cBo6of um iHTepecis (4. 2 cT. 122 KAC YkpaiHu).

89. 3rigHo 3 u. 1 cT. 122 KAC YKpaiHu agMiHiCTpaTMBHUIA NO30B MOXe 6yTu
NoAaHO B MeXax CTPOKY 3BEPHEHHA [0 aAMiHICTPaTUBHOIO CyAy, BCTAHOBJIEHOMO
LM Koiekcom abo iHLLIMMK 3aKOHaMW.

90. 3micT HaBegeHOI HOpMK CBiguUNTb NPo Te, Wwo KAC YKpaiHu € 3aranbHum
3aKOHOM, AKMM BPEerynboBaHi CTPOKMN 3BEPHEHHA A0 aAMiHICTPAaTUBHOIO cyay
3a 3axMcTom npa.. BogHouac BifHOCKMHN WOAO CTPOKIB 3BEPHEHHA A0 afMiHi-
CTPATUBHOIO CyAy PeryntooTbca He Tinbkn Hopmamm KAC YKpaiHu, a 11 iHwumm
3aKOHamu YKpaiHu.

91. CneyianbHUM 3aKOHOM, AKMM BperyiboBaHO NpPaBOBiAHOCUHU LWOAO0
NeHcinHoro 3abe3neyeHHA rpoMagAH, CTPOKM Ta NOPALOK NepepaxyHKy MeHCii,
€ 3akoH N2 1058-1V.
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92. BignoBigHO 0 4. 2 cT. 46 3akoHy N2 1058-IV HapaxoBaHi cymu neHcii,
He OTPMMaHIi 3 BUHW OpraHy, WO NPU3HAYaE i BUMNAYYye NeHcilo, BUMIauyoTbeA
3a MUHYNNI Yac 6e3 obmexeHHA 6yAb-AKNM CTPOKOM.

93. HeobxigHMMM yMOBaMM 3aCTOCYBaHHA HaBeAeHO! HOPMY agMiHiCTpaTMB-
HUMU cypamm €: 1) daKT HapaxyBaHHA CyM MEHCI 38 MUHYAUIA Yac, Wo niaTBep-
[KY€ETbCA BifNOBiAHVMM JOKa3aMu; 2) AOBEAEHICTb BUHW NEHCINHOrO OpraHy — Ha-
ABHICTb NPOTUMNPABHYX Aill ab0 NPOTUMNPaBHOI 6e3iANbHOCTI, HAaCNiIgKaMN AKX €
HeBuWniaTa Cym NeHciin.

94. 3rigHo 3 MaTepianamu cnpasu, NpU3HaYeHa neHcia 'y po3mipi 1511,61 rpH
BUNSIauyBannca no3meavy WwomicAaua go 6epesHa 2017 poKy BKIIOYHO, NiCaA YOro
ii BUNnata 6yna npunuHeHa.

95. Y NnncbMOBKMX NOACHEHHAX, AKi Haginwnn o BepxosHoro Cyay 16 KBiTHA
2018 poKy, BifnoBigay NoBiAOMMB, WO PilleHHA NPO CKaCyBaHHA NPOTOKONY
npo npusHaveHHa OCOBA_6 neHcii HUM He npuiiManocs, no3uBay nepebysae
Ha 06niKy AK neHcioHep y baxmyTcbkoMy 06’efjHaHOMY yrnpaBAiHHI [eHciiHoro
doHay YkpaiHu [JoHeubKoi 06nacTi, a npu3HayeHa i NeHcia nepepaxoByeTbCA
3riHO 3 3aKOHOAABCTBOM, LLIO NiATBEPAXKYETbCA PO3PAXyHKOM NEHCIHMX BUMNAT.

96. Y BKazaHUX NOACHeHHAX Bignosigay nosigomus, wo OCOBA_6 mae npaBo
Ha OTPMMaHHA NeHCii 3 yacy it NPUNMHEHHSA, NiCNA NPOBeAEeHHA NepeBipKu, nepea-
6aueHoi n.3-7, 9 MNopaaky N2 365, Ta BUKOHaHHA BUMOT 1. 8 TMYacoBOro nopaaKky
diHaHCYBaHHSA GIOIXETHUX YCTAHOB, 3[iINCHEHHS COLiaJIbHVX BUMAT HaCEeNIEHHIO
Ta HafaHHA GiHaHCOBOI NiATPUMKIM OKpeMUM MigNPUEMCTBaM i opraHisauiam [o-
HelbKoTi Ta JlyraHCbKOT 06/1acTeld, a@ TaKoX iHLIMX MAaTeXiB 3 paxyHKiB, BIAKPUTX
B opraHax KasHauelicTBa, 3aTBepaxeHoro noctaHosoto KabiHeTy MiHicTpiB YkpaiHu
Big 07 nuctonapa 2014 poky N2595.

97. AHanoriyHi NOACHEHHA 3 NPUBOAY TOTO, L0 HapaxyBaHHA NeHCii no3nsavy
He NpunMHANoCa, a 6yno NpUNMHeHo e il BUNAaTy, Hafanm y CyioBOMy 3acifaHHi
19 kBiTHA 2018 pOKy NpeacTaBHMKM BignoBsigaya.

98. 3rigHo 3 HagaHUM baxMyTcbKUM 06’'egHaHMM ynpaBniHHAM lNeHciHoro
doHpy YkpaiHm [JoHeubKoi 06nacTi o cyay po3paxyHKOM MeHCiMHUX BunnaT
no neHcinHin cnpasi OCOBA_6, y nepiog 3 KBiTHA 2017 poky no BepeceHb 2017 poky
BK/IIOYHO, NO3MBaYy LLOMICAYHO HapaxoByBanaca neHcia y po3mipi 1511,61 rpH.
Y nepiog 3 »oBTHA 2017 poky no 6epeseHb 2018 poKy BKNIOUYHO NEHCiA No3mBayy
LLIOMICAYHO HapaxoByBanaca y po3mipi 1883,92 rpH.

99. MNpaKTnKka 3acToCyBaHHA NPaBOBUX HOPM LLOAO CTPOKIB 3BEPHEHHA
[0 aaMiHiCTpaTMBHOrO Cyay nepenbayana ix 3aCToCyBaHHs 32 YMOBW, KONV NMPaBo
no3uBaya Ha OTPUMAHHA CRiPHMX CYM NEHCIN BianoBifayem BU3HaHO He 6yno, Lo
i cTano nigcTaBoto 3BepHeHHA Ao cyay (noctaHoBa BepxosHoro Cyny YkpaiHu Bif
10 rpyaHA 2013 poky y cnpasi N221-329a13).
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100.Y cnpasi, LWo po3rnagaeTbCa, Bignosigay npaso no3rBaya Ha OTPMMaHHA
neHcii He 3anepeyyBaB, OfHaK NPUMWHKB i BUNNaTy Yepes Te, Lo NO31BaY 3a iHpop-
Maui€to, oTpumaHoto Bif CBY noBepHynaca Ha TMMYacOBO OKYMNOBaHy TepUTOPIto
YKpaiHun. BogHouac, AK cBifuYaTbh NMCbMOBI NOACHEHHA BiANOBIAaYa Ta HagaHi Ha iX
nigTBepAXKEeHHA AoKa3n, NpunuHeHHA Bunnaty neHcii OCOBA_6 He cynpoBOaXy-
BaNoCA NPUNNHEHHAM iT HapaxyBaHHSA.

101. Ockinbkn OCOBA_6 3BepHynaca fo Cyaly 3 MT030BOM NPO MOHOBEHHSA BU-
naaTv NeHcii, NpaBo Ha AKY BifnoBifayem He 3anepeyvyeTbCcaA Ta HapaxyBaHHA AKOT
NPOAOBXKYBaNOCA NiC/A NPUMNMHEHHSA Tl BUMNATW, OfHAK 6yno niggaHo dopmanbHUM
0O6MEXEHHAM 3 NiACTaB Ta y CNoci6, AKi cynepeyatb BUMoraMm KOHCTUTYLii Ta 3aKOHIB
YKpaiHu, 3rigHo 3 u. 2 cT. 46 3akoHy N 1058-1V Bunnata neHcii no3nsayy nignarae
NMOHOBJIEHHIO 3 MOMEHTY T NPUMNHEHHA.

102. AHanoriyHy no3muiio WoAo 3aCTOCYBaHHA CTPOKIB 3BE€PHEHHA [0 Cyay
y CnpaBax Lji€i KaTeropii BknaaeHo B noctaHoBi BepxosHoro Cyny Big 20 6epe3Ha
2018 poky y cnpagi N2573/1759/17 (K/9901/3564/18).

103. OuiHtotoum gokasm B ix cykynHocTi, Cya AifiLioB BUCHOBKY, LLO MNO30BHi
BMMOTU MPO BU3HAHHA HEMPaBOMIpHMMU Ain Bignosigaya Woao NpUNUHEHHA
Bunnatu npusHaveHoi OCOBA_6 neHcii 3a Bikom Ta 3060B'sA3aHHA BignoBigaya
BiHOBWTY BMNIATy MPU3HAYEHOI NO3M1BaYy NeHCii € 06rPyHTOBAHUMM Ta TaKMMU,
Lo MignAraloTb 3a40BONEHHIO.

104. 3Bax<arouu Ha Te, L0 Ha MOMEHT 3BEPHEHHSA 3 aAMIHICTPATUBHMM NO30BOM
[0 Cypy B Lill cnpasi no3mBauvy Ta ii npeAcTaBHUKY He 6yn0 BiAOMO Npo po3mno-
pAapXeHHA baxmyTcbkoro 06’efgHaHoro ynpasniHHA MeHciinHoro doHay YkpaiHu
[JoHeubkoi obnacTi 24 6epesHa 2017 poky «[po NPUNNHEHHSA BUNIATU NEHCIT
fo 3'AcyBaHHA», Cya, 3'ACyBaBLIN, WO NPUNHATTA LbOro po3nopamKeHHaA nepe-
AyBano aiam 3 npunuHeHHA sunnatn neHcii OCOBA_6, BU3Ha€ NpoTMnpaBHUM
3a3HayeHe po3MNopALKEHHSA, OCKINbKN caMe PO3MNOPAAKEHHSA, a He Al CTBOPIOE
BiANOBIAHI NPaBOBi HacNiAKW.

BopHouac, 6epyun fo yBaru Te, Lo BUMNaTa neHcii noausayvy 6yna npunuHeHa
po3nopaaXeHHAM baxmyTcbkoro 06’eHaHOro ynpasniHHsA MNeHcintHoro poHay
YKpaiHu [JoHeLbKoT 06nacTi Bif 24 6epe3Hs 2017 poky «[po NpUNUHEHHS BUMNIaTK
NeHcii 4O 3'ACYBaHHAY», NPO NPUIHATTA AKOro MO31Bayvy He NOBiAOMJIANOCA, PO LLO
CBiAYMTb NCT Bignosigaya Bif 26 xoBTHA 2017 poky N2 16801/02, Kepyroumnchb 4.
2 c1. 9 KAC YKpainu, Cyn 3 meToto epeKTMBHOIO 3aXMCTy NpaB Nno3rBaya BBaXKae
3a HeobXxigHe BiIHOBUTY NOpYLUeHe BiANOBiAaYeM NpaBo No3MBaya Ha NeHciliHe
3abe3neyeHHs WAAXOM CKacyBaHHA BKa3aHOro PO3MOPAAMKEHHS.

105. Otxe, Cya AiNWoB BUCHOBKY, O NO30BHa BMMOra MpPo BM3HAHHA He-
npaBoMipHUMK Aii BaxmyTcbkoro o6’egHaHoro ynpasniHHA MeHcinHoro poHay
YKpaiHu [JoHeLbKoi 0651acTi wono npunuHeHHaA 3 01 KBiTHA 2017 poKy BMNiaTu
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npu3HayeHoi 3a Bikom neHcii OCOBA_6 oxonn€eTbCA BUSHAaHHAM NOTUNPABHOCTI
Ta CKacyBaHAM 3a3HaYeHOro PO3MOPAAKEHHA.

106. Mpunncamm u. 1 ct. 371 KAC YKpaiHv BU3HAUEHO, L0 HEralnHO BUKOHYHOTb-
CA pilleHHA Cyay NPOo NPUCYAXEHHA BUMNATW NEHCIN, iHLX NePiOANYHNX MNaTexis
3 [lepkaBHoro 6roaxeTy YKpaiHy abo no3abrogKeTHuX fepKaBHUX GOHAIB — Y Mex-
ax CyMU CTATHEHHA 3a OfMH MicALb.

107. OcKinbKu NpucyfMeHi No3nBayvy BUNIATK € NePioANYHMMU Ta 34INCHIO-
t0TbCA 3 [lep>kaBHOro 6rogKeTy YKpaiHu, pilleHHA NiaAra€ HeranHoMy BUKOHAHHIO
B MeXaX CyMV CTATHEHHA 3a OAVH MicALlb.

108. LLlono BCTaHOBNEHHA CyAOBOro KOHTPOJIO 32 BUKOHAaHHAM CyJOBOro
pilleHHA Cyf BBaXKaE 3a HeobxiiHe 3a3HaUMTK HacTyMHe.

109. YactuHoto 2 cT. 14 KAC YKpaiHu BU3HAUYeHO, WO CYA0BI pilleHHs, WO Ha-
6panv 3aKOHHOT cnK, € 060B'A3KOBVMMU 10 BUKOHAHHA BCiMa OpraHaMm AepKaBHoI
Bfliafu, opraHaMun MicLLeBOro cCaMoBpPsAAYBaHHs, iX MOCaAOBMMU Ta ClyXO60BUMY
ocobamu, Gi3NUHMU | PPUANYHUMIU 0cO6amK Ta TX 06'€HaHHAMY Ha BCill Tepu-
Topil YKpaiHu.

110. 3rigHo 3 nonoxeHHAMM u. 1 cT. 382 KAC YKpaiHu cy, AK1IA yxBanus CygoBe
pilleHHA B aAMiHICTPaTUBHIl cnpasi, MoXke 30608B'A3aTh cy6’eKTa BNafHWX NOBHO-
BaX€eHb, HE Ha KOPWCTb AKOTO yXBasieHe Cy[0Be PilleHHsA, NoJaTV Yy BCTAHOBJIEHNIA
CYAOM CTPOK 3BIT MPO BUKOHAHHA CyOBOrO PilleHHS.

111. 3 aHanizy BUKnageHnx Hopm BH6aYaeTbCA, WO 3060B’A3aHHA Cy6'eKTa
BJIAAHUX MNOBHOBAXEHb, He HAa KOPUCTb AKOrO yXBasieHe CyA0Be PilleHHs, NoAaTh
Y BCTAaHOB/EHWI CYAOM CTPOK 3BIT NPO BUKOHAHHSA CYOBOrO PilleHHs € NPaBoMm
CyRy Ta BUPILYETbCA Ha 10ro Po3cya.

112. 3 ornApy Ha BUKNafeHe, a TakKoX MNPUIMaloyun [0 yBaru LWo BUKOHAHHA
pilleHHA B AaHi cnpaBi CTaHOBUTb 3HAYHWIA CYCNiNbHWI iHTEpPeC Ta BUMarae Bij
BiANOBiAaya BUMHEHHA NEBHUX i, @ CaMe BifHOBNEHHSA BUMNATK NEHCii no3mBavy,
CyA 3 MeTOol0 3aXMCTy NPaB No31BaYa Ta HafIeXXHOro BUKOHAHHA Cy[0BOrO pPillleHHA
BBAXKa€ 3a HeobxigHe 30608B'A3aTL BiANOBiZaYa NOAATY 3BT MPO BUKOHAHHSA pillieH-
HA Cyay B MiCAYHUIA CTPOK 3 AHA HAaOpPaHHSA PillEHHAM 3aKOHHOT CUN.

O3HaKu TMNOBUX cnpaB

113. CyA AiNOB BUCHOBKY, L0 B KOHTEKCTI Lji€l 3pa3KoBOi agMiHICTpaTUBHOI
CnpaBu 03HaKaMu TUNOoBKX, BU3HaveHux n. 21 u. 1 cT. 4 KAC YkpaiHu cripas, € Taki:

1) no3nBauy y Uil KaTeropii cnpas € NeHcioHep, AKOMY/AKi NpY3HaYeHOo NeHcito
3rigHo i3 3akoHom N2 1058-1V Ta AKuiA/AKa € BHYTPILWHbO NepemilleHolo 0coboto;

2) BignoBigauem € TeputopianbHUii opraH MNeHcinHoro doHay YKpaiHu, Ha neH-
CiliHoMy 0611iKy fiIKkoro nepebyBae No3nBay;

3) cnip BYHUK 3 aHANOrYHMX NiACTaB Y BiAHOCKHAX, O PeryniolTbCA OAHUMU
HopMamu npaB.a (y 38'A3KY 3 NPUMNVHEHHAM TepuTopianbHUMK opraHamu MNeHcin-
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Horo doHAy YKpaiHu BUNnaTu NeHcii BHY TPIiLLHbO NepemileHrmM ocobam 3 nigcTas,
AKi He nepepbayeHin. 1, 3-5 4. 1 cT. 49 3akoHy N2 1058-1V);

4) no3uBauyi 3aABUN aHaNoriyHi MO30BHI BUMOTM (MNO-Pi3HOMY BUCNIOBJIEHI,
ane OfHaKOBI MO CyTi: BU3HATN HENPaBOMIPHMMU Ail WoJo NPUANHEHHA BUNNaTH
neHcii Ta 3000B'A3aTV BigNOBigaya BiZHOBUTW BUMMATY NEHCIT).

O6cTaBMHN 3pa3KoBoOi cpaBu, AKi 06YyMOBIOIOTb TUMOBE 3aCTOCYyBaHHA
HOPM MaTepiafibHOro npaBa

114. BucHoBKkun BepxosHoro Cygny B L1 3pa3KoBili cnpasi NignaraoTb 3aCTo-
CYBaHHIO B aAMiHICTPaTUBHMNX CNpaBax, B AKNX NO3MBay:

1) €e rpomagAaHHOM YKpaiHu;

2) Ma€ CTaTyC BHYTPILIHbO NepemilLeHoi 0cobu, Lo NiATBEPAXKYETbCA JOBIAKO
OpraHiB coLjianbHOro 3axXMCTy HacesleHHA NPOo B3ATTA ii Ha 061K AK BHYTPILUHbO
nepemilieHoi ocobu;

3) € NeHCioHepOM Ta OTPMMYE NEHCIit0, NPU3HAYEHY i1 BiANOBIAHO A0 3aKOHY
N2 1058-IV.

MoHOBNEHHA BUMNATY NEHCIT NoTpebye 3ailiCHEHHSA JOAATKOBUX [iil MO3MBaYeM.

Bignosigau npaBo no3mBaya Ha OTPUMAHHA MeHCIi He 3anepeuye.

0O6cTaBUHY, AKi BUK/I0YalOTh TUMNOBE 3aCTOCYBaHHA HOPM MaTepianbHOro
npasa Ta NOPAAOK 3aCTOCYBaHHA TaKNX HOPM

115. BucHoBku BepxosHoro Cyay B Uil 3pa3KoBill cnpaBsi He nignAraoTb 3a-
CTOCYBaHHIO B aAMiHICTPATMBHMX CMpaBax WOAO 3BEePHEHHA NeHCIOHepIB, AKMM
NpU3HaYeHo NeHcito 3rigHo i3 3akoHom N 1058-1V Ta aiki € BHYTPiLWIHbO Nepemille-

3a pilleHHAM TepuTOpianbHKX opraHiB MNeHcinHoro ¢oHAy YKpaiHu 3 nigcTas, AKi
nepepbaveHin. 1,3-5u. 1 cT. 49 3akoHy N2 1058-1V B pepaKuii Ha AeHb NPUAHATTA
LbOro pilleHHA.

PiwweHHa BepxoBHoro Cyay B cnpaBi Npo BU3HaHHA 6e3aianbHOCTI
ynpasniHHA MeHciliHoro ¢poHAy YKpaiHm npoTunpaBHOI0
Ta 3060B’sI3aHHA BYUMHUTY NEBHi Aii (CTOCOBHO 3aCTOCYyBaHHA CTPOKIB)

NOCTAHOBA

19 yepBHA 2018 poKy
cnpaBa N°646/6250/17
agMiHicTpaTBHe NpoBagXeHHs NeK/9901/261/18

Burar
Bepxosuuin Cya BCTAHOBUB:

08 BepecHsa 2017 poky OCOBA_2 3BepHynaca go cygy 3 no3osom go Cno-
60xaHcbKoro 06’egHaHoro ynpasniHHA MeHcinHoro poHAay YkpaiHm m. XapkoBa,
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B AKOMY NPOCWNa Cyf: BU3HaTU NpoTunpaBHUMK Aii CnoboxaHcbKoro 06’egHaHoro
ynpaeniHHA MeHcinHoro doHay YkpaiHm M. XapkoBa o0 NPUNMHEHHA BUNAATK
no3uBauy neHcii 301 6epesHa 2016 poky; 3060B'A3aT CNoboKaHCbKe 06'€HaHe
ynpasniHHA MeHcinHoro poHay YkpaiHn M. XapkoBa MOHOBUTU BUMIATy NeHCil
no3nBayy NoYMHaumM 3 AHA NPUMMHEHHSA.

MNocTaHoBO YepBOHO3aBOACHKOrO paioHHOro Cyay M. XapkoBa Bif 11 Bepec-
HA 2017 poKy NO30BHi BUMOT NP0 BU3HAHHA Aill NPOTUNPaBHNMM Ta 3000B'A3aHHsA
BUMHWTY NeBHI Aii 3a nepiog 3 01 6epesHa 2016 poky no 07 6epe3sHs 2017 poKy
3anvieHo 6e3 po3rnagy.

3anuwatoum 6e3 po3rnAgy No30BHI BUMOTY, Cyf NepLIoi iHCTaHLiT BUXOAMB
3 TOro, WO No3rBayKa 3Hana abo Morna AisHaTncA NPo NPUNMHEHHA BUNNATK i
neHcii Wwe B 6epe3Hi 2016 poky, NpoTe 3BepHyNaca 3 N030BOM Y BepecHi 2017 poky
3 NPOMNYCKOM CTPOKY 3BEPHEHHA A0 cyay.

3ypaxyBaHHAM yxBanu Bif, 11 BepecHsa 2017 poKy YepBOHO3aBOACHKMM paioH-
HVM CyAoM M. XapKoBa NocTaHoBoto Bif 02 »oBTHA 2017 poky, 3anuiueHoto 6e3 3miH
yxBasnoto XapKiBCbKOro anenAuinHoro agmiHictpatnsHoro cyay Big 08 rpyaHa
2017 poKy, MO30BHi BMMOT 3aOBOJ/IEHO YaCTKOBO: BM3HAHO MPOTUMPAaBHUMMU Al
CnoboxaHcbKkoro o6’eiHaHoro ynpasniHH=A MNeHciliHoro doHay YkpaiHu M. XapkoBa
wopo npunuHeHHs sunnat OCOBA_2 neHcii 3 08 6epesHs 2017 poKy; 3060B'A3aHO
CnoboxaHcbke 06’eaHaHe ynpasniHHA MeHcinHoro doHay YkpaiHu m. Xapkosa
noHoBuTY BUnnaty nexcii OCOBA_2 3 08 6epe3Ha 2017 poky.

He norogkyounchb 3 pilleHHAMM CYAiB NepLuoi Ta anenAauinHoil iHcTaHuin, no-
CUJTAIYNCh Ha HenpaBuiibHe 3aCTOCYBaHHA CyAaMn HOPM MaTepiasibHOro Npasa i
nopyLueHHA HopMm npouecyanbHoro npasa, OCOBA_2 3BepHynach i3 KacauiliHO0
CKaproto, B AKi NpOoCMTb CKacyBaTu yxBany YepBOHO3aBOACbKOrO PanoHHOro
cyny M. XapkoBa Big 11 BepecHa 2017 poKy, noctaHoBY YepBOHO3aBOACbKOIO
parioHHoro cyny M. XapkoBa Bifg 02 »koBTHA 2017 poky Ta yxBany XapKiBCbKOro
anenAuinHoro agmiHictpatnaHoro cyay Big 08 rpyaHA 2017 poKy Ta 3af0BOSIbHUTU
MO30BHi BUMOTU NOBHICTIO.

KacauiriHa ckapra o6rpyHToBaHa TM, LL{O YaCTUHO APYTOk0 CTaTTi 46 3aKOHY
YkpaiHu «[po 3aranbHOO60B'A3KOBE fiep»KaBHe NeHCiiHe CTpaxyBaHHA» BU3Ha-
YeHo, |0 HapaxoBaHi CyMU NeHCii, AKi He OTPUMaHI 3 BUHM OpraHy, Lo NPU3Havac,
Ta BUMMIAUye NeHcito, BUNIaYyloTbCA 32 MUHYNWIA Yac 6e3 obmexeHb 6yab-AKNM
CTPOKOM.

<>

3 MEeTOI0 YHUKHEHHA HeraTMBHYX HaCAifKiB 30pONHOro KOHGAIKTY, AKMUIA OXONMB
TepuTtopito [loHeLbKoi Ta JlyraHcbKoi obnacTeir, B 2015 poui no3nBay NokunHyna
CBOE MOCTIiHe MicLie MPOXKMBaHHA Ta NepemicTuiaca oo M. Xapkosa.

16 rpyaHa 2015 poky OCOBA_2 B3ATa Ha 061K AK BHYTPILIHbO NepemilleHa
ocoba BianoBigHo fo ctatTi 1 3akoHy YKpaiHu «[po 3abe3neueHHs npas i cBobog,
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BHYTPILUHbO NepeMilleHnx ocidy, Wo niaTBepAKyeTbCA AoBiako N26328010259
BiA 16 rpyaHA 2015 poky.

32015 poky OCOBA_2 nepebyBae Ha 061Ky B ynpasniHHi [leHciitHoro ¢oHgy
YKpaiHu B YepBoHO3aBOACbKOMY palioHi M. XapKoBa, AKe noctaHoBoto KabiHeTy
MiicTpiB Ykpainu Bif 21 rpyaHa 2016 poky N2 988 peopraHizoBaHo B CioboKaH-
Cbke 06’efjHaHe ynpaBniHHs MeHciiHoro poHAay YKpaiHu M. XapKoBa.

301 6epe3Hs 2016 poKy no3mBady NPUNUHEHO HapaxXyBaHHA Ta BUMNATY NeHCil.
<>

Cynamu BCTaHOBJIEHO, WO MOPYLUEHHSA NpaB Mo3uBaya B YaCcTWHI HEBUMIATU
neHcii TprBae 3 6epesHsa 2016 poKy, a TOMY KOXXHOIO MiCALA, HE OTPYIMYOUM MEHCIIO,
no3ueay maB 6y T 06i3HaHNIA NPO NOPYLLEHHA NOro NPaB Ta MaB 3MOry 3BepHYTUCA
[0 cyqay 3a iX 3aXUCTOM.

Pasom 3 Tum o cyay 3 N030BOM NPO 3axMCT CBOIX NOPYLUEHWX NPaB Nno3nBay
3BepHynacb 08 BepecHs 2017 poky.

3rifgHO 3 YacTUHOLO ApYroto CTaTTi 99 KopgeKkcy aaMiHICTpaTUBHOIO Cy0UMHCTBA
YKpaiHu (y pefakLii, YHHI Ha MOMEHT 3BePHEHHA No3unBaya A0 CyAy NepLuoi iH-
CTaHLUii 3 N030BOM) 151 3BEPHEHHA A0 aIMiHICTPaTMBHOIO CyAy 3a 3aXMCTOM Npas,
cBoOOp Ta iHTepeciB 0COOM BCTaHOBIOETbCA WECTUMICAUYHUI CTPOK, KNI, AKLLO
He BCTAHOB/EHO iHLUEe, 0BUNCIIOETLCA 3 AiHA, KON ocoba AisHanaca abo NoBMHHA
6yna fii3HaTMCA NPO NOpYyLLIEHHA CBOIX NpaBs, cBO6OS UM iHTepeciB.

BianosigHo go yactuHum nepuwoi ctatTi 100 KAC YKpaiHu agMiHiCTpaTUBHUN
No30B, NoAaHWI NiCNA 3aKiHYEHHA CTPOKIB, YCTaHOBIEHNX 3aKOHOM, 3a/IMLAETbCA
6e3 po3rnagy, AKWO cyf Ha NiAcTaBi NO30BHOI 3aABYW Ta JOAAHNX A0 HEl MaTepianis
He 3Halje niacTaB ANA BU3HAHHA NPUYMH NPOMYCKY CTPOKY 3BEPHEHHA [0 afMi-
HiCTPaTMBHOTO CyAy NOBAXHVMMU, NPO L0 BUHOCUTBLCA yXBana.

Tak, nigcTaBolo AnA NOHOBIEHHA NPONYLLEHOrO NPOoLeCyasibHOro CTPOKY, Bif-
noBigHo o YacTuHM nepuoi ctatTi 102 KAC YKpaiHu, Moxe 6yTi nvilue HafaBHICTb
MOBaXKHMX MPUYMH AOro NPOMYCKY.

Cyam BKasytoTb, L0 NO31IBaYeM He HaBeieHO Oyfb-AKNX [JOBOAIB LLOAO iCHYBaH-
Hs1 06’€KTBHO HernepebopHMX 06CTaBMH, AKI He 3a51eXKani Big Moro BONeBUsIBNEH-
H#l, LLLO YHEMOXJIMBIJIO BYACHO 3BEPHYTUCA [0 CyAY 3 aAMiHICTPATVBHUM NMO30BOM.

BpaxoBytouu, Wo CripHi MPaBOBIAHOCMHN BUHUKAW 3 MPUBOAY BUMIATU NEH-
Cil, AKa 3a CBOEIO MPaBOBOIO NPUPOAOI0 HE € OAHOPA30BOI0 BUMJATO, @ HOCUTb
LLOMICAYHMI Ta PerynapHUi XxapakTep, Cyf nepLuoil iHCTaHLii, 3 AKMM NOrogmecaA
anenAuiiHWI CyA, AINWAN BUCHOBKY OO NPOMNYCKY LWECTUMICAYHOTO CTPOKY
3BEPHEHHA A0 cyay. Lle 4o3BONNNO 3af0BONbHNTY NO30B Y YaCTUHI 3aXMCTy Mo-
pyLleHoro npaea no3mBaya y nepiof WecTn MicALiIB O MOMEHTY 3B€PHEHHA
[0 cyay Ta, BiANOBIAHO, BIAMOBUTM Y 3aX1CTi MOPYLLIEHOrO Npasa LWIAXOM BigMOBM
Yy 3a/10BOJIEHHI MO30BY B YaCTUHI, L0 CTOCYETbCA nepioay 3 01 6epesHa 2016 poky
no 07 6epesHa 2017 poky.
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OpHaK BKa3aHW BUCHOBOK € NepefyYyacHUm 3 ornAagy Ha Take.

YactmHamum nepuwoto Ta TpeTboto cTatTi 99 KAC YKpaiHu (y pefakuii, YUNHHIN
Ha MOMEHT 3BEPHEHHSA MOo3MBayva A0 CyAy NepLuoi iHCTaHUiT 3 N0O30BOM) BCTa-
HOB/EHO, WO aAMIHICTPATUBHMUI NO30B MOXe OyTW NOAAHO B MeXax CTPOKY
3BEPHEHHA [0 aAMiHICTPAaTUBHOIO CyAy, BCTaHOBNEHOro LM Kogekcom abo
iHWMMK 3aKoHaMK. [1nA 3axucTy npas, cBo6o[ Ta iHTepeciB ocobu Lm Kogekcom
Ta iHWUMN 3aKOHaMV MOXYTb BCTAHOBJTIOBATUCA iHLi CTPOKM ANA 3BEPHEHHA
[0 aAMiHICTPaTMBHOTO CyAy, AKi, AKLO He BCTAHOBJMIEHO iHLLe, 06UYNCNIOITbCA 3
[H#A, Konu ocoba fisHanaca abo nosuHHa 6yna fi3HaTCA NPO NOPYLIEHHSA CBOIX
npa., cBo60 uu iHTepeciB.

Omxe, KAC YkpaiHu nepef6avae MOXKIUBICTb BCTAHOBEHHS iHLLNMY 3aKOHAMM
cnewianbHUX CTPOKIB 3BEPHEHHA [0 aAMIHICTPAaTUBHOIO CyAy, a TakoX creLiasb-
HOro NOPAAKY OBUMCIIEHHA TaKUX CTPOKIB.

MonoxeHHa yacTuHu gpyroi ctatti 99 KAC YkpaiHu cnyrytoTb MeTi 3abe3neyeH-
HA [OTPUMAaHHA NPUHLUMNY NPaBOBOI BM3HAYEHOCTI, WO, 30Kpema, Clif po3ymiTu
AK CNPAMOBAaHICTb Ha CTBOPEHHA CUTYyaLii yneBHeHOCTi AnAa cy6’ekTa BnagHUX
NMOBHOBAaXeHb AK BiANoBigaya No cnpasi CTOCOBHO PO3YyMiHHA BiACYTHOCTI y no-
31Baya 6a)kaHHA 3BepTaTUCA 3 BiNOBIAHUM NO30BOM, y TOMY YMCITi 3aXMLLaTL CBOT
MaliHoBi npaBa. CTOCOBHO MaliHOBKX NpaB Nno3rBaya Ta 060B’'A3Ky Bignosigaya
y 3a3HayeHill Kateropii agMiHiCTpaTMBHMX cnpaB 3abe3neuyBaTtu ix peanisauito
LUSIAXOM 3[iICHEHHA BiANOBIAHMX BUMMAT Lie 03HAYa€E TaKOX BiiCY THICTb 060B'A3KY
pe3epByBaTV NEBHY YacTMHY KOLWITIB 3a nepiog Oinblue 6 micAuiB, WO B nepLuy
Yyepry BUNpaBAaHoO Ta 3ymoBieHo creundikoto GopmyBaHHA Ta BUKOPUCTAHHA
KOLUTIB iep>KaBHUX Ta MiCLIEBMX OIOIPKETIB, @ TAKOX iHWMX GOHAIB, AKMMU PO3MO-
pPARYKAETbCA Cy6'eKT BNAAHNX MOBHOBaMEHb.

MpeameTom cnopy B AaHil cnpasi € BU3HaHHA MPOTUNPAaBHUM MPUNUHEHHA
BUNNaTV NeHcii Bignosigavem 3 6epesHa 2016 poky. Mpu Lbomy cam dpakT NnpoTu-
NpaBHOCTI Aiv BigNoBigaya foBefeHW B CyAax nonepefHix iHCTaHLin Ta He €
npeaMeToM OCKapXKeHHS.

3Ba<aloun Ha Te, L0 MeHCiA 3a CBOED MPaBOBOIO NPUPOAOID € EANHUM AXKe-
penom iCHyBaHHA NeHCioHepa, LOXOAO0M Ta BNACHICTIO (MaTepianbHUM iHTEpecom,
3axuweHmm ctatTeto 1 MNepioro npotokony Ao KoHBeHLUji), Koneria cyaais BBaxae,
Lo [0 CRipHKX NPaBOBiAHOCUH HEOOXIAHO 3aCTOCOBYBaTM YacTUHY NepLuy cTaT-
Ti 99 KAC YkpaiHu (y pepakuii, YNHHI Ha MOMEHT 3B€PHEHHSA No3MBaya [0 cyay
nepLuoi iHCTaHLil i3 N030BOM) Ta Npy BM3HayeHi NpaBa No3uBaya Ha 3BEPHEHHA
[0 aAMiHICTPaTUBHOIO Cyfly KepyBaTUCA CTPOKaMU, BU3HAYEHUMM B iHLLMX 3aKO-
HaX, 30KpeMa 3aKoHax YKpaiHu «[1po 3araibHoO00B'si3KoBe fep»KaBHe MeHcilHe
CTpaxyBaHHsA», «[Tpo KOMNeHcawilo rpomMaZiaiHam BTPATW YaCTVHM JOXOiB Y 3B'A3KY
3 NOPYLUEHHAM CTPOKIB iX BUMMaTU». Taknii BUCHOBOK Konerisi Cyaais pobuTb Bu-
XOAAYM 3 HACTYMHOTO.
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Y KoHcTuTyUiT YKpaiHu 3aKpinieHo, Wo MoAnHa BU3HAETbCA HaBULLOK CO-
LianbHOI0 LiiHHICTIO B YKpaiHi, AKa € couiaNbHO i NPaBOBOI AEP’KaBOIo, B AKil
BM3HAETLCA i i€ NPMHLMN BEPXOBEHCTBA NpaBga (cTaTTi 1, 3 Ta 8).

OCHOBHUI 3aKOH TaKOX BCTAHOBJIIOE, WO FPOMaAAHN YKpaiHX MaloTb NpaBo
Ha couiafibHUI 3aXKCT, WO BKIIIOYAE NPaBo Ha 3abe3neyeHHs X, 30Kpema, y CTa-
pocTi Ta B iHWKWX BUMajKax, nependbayeHrx 3aKkoOHOM; Lie MPaBo rapaHTyeTbCA
3aranbHOO6OB'A3KOBNM ep>KaBHUM COLianbHMM CTPaxyBaHHAM 3a paxXyHOK
CTPaxOBUX BHECKIB Qi3UYHUX Ta IOPUANYHKX OCIO, OIOAXKETHUX Ta IHLWKX AXKepen
couianbHOro 3abesnevyeHHs; NeHcil, iHWi BMAW colianbHUX BUMAT Ta I0NOMOT Y, L0
€ OCHOBHUM [XXepesioM iCHyBaHHA, MatoTb 3abe3neuyBaTyi PiBEeHb XKUTTA, HE HUXKUMIA
Bifl NPOXKUTKOBOIO MiHiIMyMy, BCTAaHOBJIEHOIO 3aKOHOM (CTaTTA 46).

MpaBo Ha couianbHW 3aXUCT BiHOCUTBLCA 4O OCHOBOMOJIOXKHMX MPaB i CBO-
60[, AKi rapaHTYITbCA [EePXKaBOIO i 33 XKOAHMX YMOB He MOXYTb OyTI CKacoBaHi,
a ix 06MeXeHHA He [oMYCKAETbCA, KpiM BUNaaKiB, nepeabayeHnx KoHcTuTyLieto
YKpaiHu (cTaTTi 22 Ta 64).

Mpu ubomy OCHOBHUI 3aKOH MiCTUTb iIMMEPaTUBHY HOPMY, 3TiJHO 3 AKOI rPo-
MafsiHV MatoTb PiBHI KOHCTUTYLiIHI NpaBa i cB060AM Ta € PiIBHUMU Nepes 3aKOHOM;
He MoXe 6yTV NPYKBINEB U 0bMeXKeHb, 30KPeMa, 38 03HaKaMM MiCLiA MPOXKMBaHHA
ab0 iHWNMK 03HaKamu (cTaTTa 24).

fIK BCTAaHOBNEHO CyfiaMu nonepeaHix iHCTaHUi Ta MigTBepAXKeHO MaTepianamu
cnpasu, OCOBA_2 € neHCiOHEpPOM, Ma€ CTaTyC BHYTPILIHbO NepemileHoi ocobw,
AKNI BperynboBaHuii 3akoHoM YKpaiHu «[po 3abe3neueHHs npas i cBO60[ BHY-
TPILLUHBbO NepeMileHnx ocit».

BignosigHo Ao cTaTTi 7 Lboro 3aKoHy Ans B3ATOI Ha 06MiK BHYTPILHbO Nepemi-
LeHoT 0cobu pearnisais npa., 30KpemMa Ha NeHCiiHe 3abe3mneyeHHs, 34iCHI0ETbCA
BiANOBIAHO A0 3aKOHOAABCTBA YKpaiHW. YKpaiHa BXKMBAE BCiX MOXNBUX 3aXO0AiB,
CNPAMOBaHKX Ha PO3B'A3aHHA NPobieM, NOB'A3aHUX i3 COLlianbHVIM 3aX1CTOM, 30-
Kpema BigHOB/IEHHS YCiX coLianbHMX BUMIAT BHYTPILHbO NePeMillieHMM ocobam.

BignosigHo po cTaTTi 46 3aKoHy YkpaiHu «[1po 3aranbHO060B'A3KOBe AepKaB-
He MeHcilHe CTpaxyBaHHA» HapaxoOBaHi CyMW NeHCIi, Ha BUNNAaTy AKMX NeHCioHep
MaB MpaBo, ane He OTPMMaB CBOEYACHO 3 BACHOI BUHU, BUNAYYIOTbCA 32 MUHYINI
yac, ane He Gifiblue HiXK 3a TP POKM A0 AHA 3BEPHEHHA 3 OTPUMAHHAM MEHCii;
HapaxoBaHi CyMu NeHcii, He OTPUMaHI 3 BMHUN OpraHy, Wo NpM3HayvaE i BUnnavye
MeHCito, BUMauyloTbCA 3a MUHYNNI Yac 6e3 06MexeHHA ByLb-AKUM CTPOKOM 3 Ha-
paxyBaHHAM KOMMeHcaLii BTPaTh YaCTUHW JOXOAiB.

CuctemHUIN aHani3 AaHoi CTaTTi Aa€ NiACTaByW AiNTN [0 BUCHOBKY, WO B Hil
MiCTATbCA iBa CTPOKOBKX OOMEXEHHA CTOCOBHO BUMMAT MEHCIT 3a MUHYNWIA Yac:
TPW POKK — AA 0CcobY, AKa He OTpUMyBana HapaxoBaHy MEHCII0 3 BAACHOI BUHK;
6e3 06MeXXeHHA CTPOKY — ANA 0cobu, AKa He OTPMMYBana HapaxoBaHy NEHCIto
3 BUHY BiANOBIAHOro cy6’eKTa BNafHUX MOBHOBAMEHb.
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OcKinbKkn cyaamy BCTaHOBNEHO, NIATBEPAXKEHO MaTepianamun cnpasu Ta
He OCKap»Ky€ETbCA CTOPOHAMU, LLIO NPUMHEHHA HapaxXyBaHHA Ta BUMIATU MEHCIi no-
31Bauvy € NPOTUNPABHOIO Ai€to Cy6'eKTa BNagHVX MOBHOBaXKeHb — Co60>KaHCbKOTo
06’egHaHoro ynpasniHHA MeHciliHoro doHay YKkpaiHu M. XapKoBa, To BifnoBigHO
[0 CnipHMX NPaBOBIAHOCUH Ma€ 3aCcTOCOBYBATUCA Apyra yMOBa — BUMNJ1aTa NeHcii
3a MUHYNUIA Yac 6e3 0OMeXKeHHA CTPOKY.

Y cBOlo yepry, BigNoBigHO A0 cTaTTi 2 3aKoHy YKpaiHu «[1po KomneHcauito
rpomMagsaHam BTPaTh YaCTUHW JOXOAIB Y 3B'A3KY 3 NOPYLUEHHAM CTPOKIB iX BUMNna-
TU» KOMMEHCaLiA rPOMaAAHaM BTPATU YaCTUHW JOXOAIB Y 3B'A3KY 3 MOPYLUEHHAM
CTPOKIB TX BUNMATW NPOBaANTLCA Y Pasi 3aTPUMKIM Ha OAVH i GiflbLue KaneHJapHMX
MicALiB BUNaTK [OXO4iB, HAPaXOBaHNX FPOMaZAHaM 3a Nepiog, MOUYNHAUN 3 AHA
HabpaHHA YNHHOCTI UM 3aKOHOM.

CncTeMHMI aHani3 HaBeeHNX MPaBOBKX HOPM JO3BOJNAE AiATU BUCHOBKY, O
aAMIHICTPATUBHUN Cy[ HE MO>Ke 3aCTOCOBYBATU LLIECTUMICAYHUIN CTPOK 3BEPHEHHA
[0 afAMiHICTPaTMBHOrO Cyay AK NiACTaBy BiAMOBM Y 3aJ0BONIEHHI MO30BY, Y CNpaBax
3 BMMOramMu, NoB'A3aHNMM 3 BUMJIAaTOK KOMMEHCATOPHOI CKNagoBoi Joxoay, Ta
y Cnpasax 3 BUMOramu, NoB’a3aHnMy 3 BUMATOK AOX0AY AK CKNaf0BOi KOHCTU-
TYLiIHOrO NpaBa Ha CoLiaJibHNI 3aXUCT, A0 AKOTrO HaNEKUTb, 30KPEMA, 1 MeHCis.

3a Taknx 06CTaBMH Koneria cyaniB He NOrO[XKY€ETbCA i3 TUM, WO B pasi no-
pylweHHa opraHom lMeHciliHoro ¢oHAy YKpaiHy 3aKOHOLABCTBA NPO NEHCilHe
3abe3neyeHHA i 3aCTOCOBYBATM LIECTUMICAYHUIA CTPOK 3BEPHEHHA [0 aAMi-
HiCTPaTUBHOTO CyAy, BCTAaHOBNEHUI YacTuHOW apyroto ctatti 99 KAC YkpaiHn
(y pemakuii, YHHIN Ha MOMEHT 3BEPHEHHA No3rBayva 4O Cyay nepLuoi iHCTaHLii),
OCKINbKW Lie Ma€ HacNifKoM HEMOXMBICTb peanisyBaTy nepenbayeHe YacTUHOLD
Apyroto cTatTi 46 3akoHy YKpaiHu «[1po 3aranbHO060B'A3KOBE Aep>KaBHE NeHCin-
He CTpaxyBaHHA» MPaBo MNeHcioHepa Ha BUMNJIaTy CyM MeHCiT 3a MUHYNNI Yac Ta
KOMneHcauii BTpaTy YaCTMHW NeHCii y 3B’A3Ky 3 MOPYLIEeHHAM CTPOKIB ii BUnnaTn
6e3 06MexeHHA 6yAb-AKNM CTPOKOM.

3 ornapy Ha no3uuito KoHctutyuinHoro Cyay YKpaiHu, WO MiCTUTbCA B PiLLIEHH
Bifl 15 x0BTHA 2013 poky N2 8-pn/2013 y cnpasi 3a KOHCTUTYLiNHNM 3BEPHEHHAM
rpomazaHkn OCOBA_4 wopno odiliiHOro TymMmayeHHsA NonoXeHb YacTUHM Apyrol
cTaTTi 233 KopeKcy 3aKkoHiB Npo npauto YKpaiHu, ctaten 1, 12 3akoHy YKpaiHu
«Mpo onnaTy npaui» i B pileHHi Big 15 xoBTHA 2013 poKy N2 9-pn/2013 y cnpasi
3@ KOHCTUTYLiMHUM 3BepHeHHAM rpoMaasHnHa OCOBA_5 wogo odiuiliHoro
TIYMayYeHHA NOJIOMKEHHA YaCTUHM APYroi cTaTTi 233 KoAeKcy 3aKoHIB Npo npawo
YKpaiHu, a TaKoX Ha NigcTaBi aHanisy NofoXeHHA YacTuHM nepuoi ctaTti 99 KAC
YKpaiHu B CUCTEMHOMY 3B'A3KY 3 MONOXKEHHAM YaCTUHW JPYroi cTaTTi 46 3aKOHY
YKpaiHu «po 3aranbHO060B'A3KOBE fepKaBHE NEHCINHe CTPaxyBaHHA» Koneris
CYAAIB AiNwna BUCHOBKY, WO B pa3i NOPYLIEHHA 3aKOHOAABCTBA NPO MNeHCilHe
3a6e3neyeHHs OpraHoMm, Lo NPU3HAYaE i BUMNIAYYE NeHCio, aaMiHICTPaTUBHUIA
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Mo30B 3 BUMOramu, MOB'A3aHMM 3 BUMaTaMm1 CyM MEHCiT 3a MUHYNI Yac, y TOMY
umcni cym 6yab-aKuUX i CKNnagoBmx, Moxe 6y T MofaHo 6e3 0bMeXKeHHA Byab-AKUM
CTPOKOM 3 HapaxyBaHHAM KOMMeHcaLil BTPaT! YaCTUHW [OXOAiB He3anexXHo Bif
TOro, Yn Bynun Taki Cymy HapaxoBaHi LM OpraHoM.

HeMoXnnBicTb 0OMEXeHHS LeCTUMICAYHUM CTPOKOM 060B'sA3KYy YKpaiHu
AK fepKaBy 3abe3neuntu peanisauito rpoMagAaHMHOM YKpaiH/ CBOTO KOHCTUTY-
LinHOro nNpaBa Ha coLuianbHNA 3aXUCT NiATBEPAXKYETbCA TAKOK BCTAHOBNEHNM
cTatTAMM 256 Ta 257 LimBinbHOro Kogekcy YKpaiHu TpMpiYHMM CTPOKOM NMO30BHOI
[ABHOCTI, AKMIA O3HAYa€E CTPOK, Y Mexax fKOro ocoba Moxe 3BepHYTMCA [0 Cyay
3 BUMOTOI0 MPO 3aXMCT CBOMO LMBINbHOMO npaga abo iHTepecy. Y npoTunexHomy
BMNagKy 060B’A30K rpomMasHUHA, 30KpemMa Y popmi MallHOBOTO 3060B’'A3aHHA
nepep AepaBoto, Nignaras 6 CyLOoBOMY 3aXMCTy NPOTArOM 3 POKIB, a TakuUi xe
0060B'A30K iepKaBu nepes rpoMagaHNHOM — 6 MicsLiB.

BionoBigHo fo NyHKTY 1 YacTuHM nepwoi cTatTi 92 KoHcTuTyuii YKpaiHu
060B'A3KM MOBUHHI BU3HAYaTUCA BUKIOYHO 3aKOHOM, AKi NPUIMAOTbCA Ha OCHO-
Bi KoHCTUTYL T YKpaiHu i NOBUHHI BignoBsiaaTy in. BepxosHa Paaa YKpaiHu moxe
3MIHUTM 3aKOH JIVILLIE BUKJTIOYHO 3aKOHOM, @ He LUIAXOM MPUNHATTA Nif3akoOHHOTo
NpaBOBOro aKTa.

OuiHMBWY B CYyKYNHOCTI HaBefeHi HopMU, KONeria CyAAiB TakoX BPaXoBYE
cneundiky aaHOT KaTeropii Cnopy Ta HaABHICTb MOBaXXHMX MPUUYNH 3BEPHEHHSA
OCOBA_2 o agmiHicTpaTuBHOro cyay B nunHi 2017 pokKy, Lo € He3anexHi 6e3no-
cepenHbo Bif NO3MBaYa, 30Kpema noxmnuin Bik (1935 pik HapoaXeHHsA), He3afo-
BifIbHWI CTaH 340POB’A, AKUN NIATBEPAXKYETbCA HAABHMIY B MaTepianax cnpasu
JOKa3amu, nepemilleHHs 3 TepuTopil NpoOBeAeHHA aHTUTEPOPUCTUYHOT onepadil.

YactuHoto gpyroto ctaTTi 6 KAC YKpaiHu nepenbayeHo, Wo cys 3aCTOCOBYE
NPVHLUN BEPXOBEHCTBA NpaBa 3 ypaxyBaHHAM Cy[0BOI NPaKTUKN EBPOMNEeCbKOro
Cyny 3 NpaB NOAVHN.

3aKoH YkpaiHu «[1po cyaoycTpin i cTaTyc CyaaiB» BCTAHOBIIOE, WO NpaBoCcyaan
B YKpaiHi 34iNCHI0ETbCA Ha 3acajaX BEPXOBEHCTBa NpaBa BignoBiAHO A0 eBpone-
CbKWX CTAaHZAPTIB Ta CNPAMOBaHe Ha 3abe3neyeHHs npaBa KOXXHOro Ha cnpaBep-
BN Cyn.

BignosigHo Ao ctatTi 17 3akoHy YKpaiHu «[1p0 BUKOHAHHA pilleHb Ta 3acTo-
CYBaHHA NPaKTUKN EBPONENCbKOro Cyay 3 Npas JIIOAMHWU» CyAN 3aCTOCOBYIOTb
AK [pKepeno npasa nNpu po3riaai cnpasB NonoXeHHA KOHBeHUil Npo 3ax1cT npas
NIOAVHN | OCHOBOMONOXHUX CBOOOJ Ta MPOTOKONIB [0 HEl, a TAKOX MNPaKTUKY
€BponericbKoro cyay 3 npas AoANHY Ta EBPONENCbKOT KOMICIT 3 MpaB NIogMHMN.

3rigHo 3 nonoxeHHAMY cTaTTi 1 KoHBeHUil, ctatTi 1 [logaTkoBoro npoToKony
[0 KoHBeHUii npo 3axucT NpaB It0AMHM | OCHOBOMOMOMHMX CBOOOS KOXKHa Qi3nyHa
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abo opranyHa ocoba Ma€ NPaBo MUPHO BOJIOAITY CBOIM MaiHOM. HixTo He moxe
6y TV No36aBnNeHMI CBOro MaliHa, iHaKLLe AK B iHTepecax CycninbCTea i Ha yMoBax,
nepenbavyeHrx 3aKOHOM abo 3arajibHUMK MPUHLMNAMK MiXKHapPOAHOTO Mpaga.
MonoxeHHAMM cTaTTi 14 KOHBEHLiT pernameHTOBaHO, O KOPUCTYBaHHA NpaBamu
Ta cBo60JamMu, BU3HaHMMK B Uit KOHBeHLii, Ma€ 6yTun 3abe3neueHe 6e3 AuUCKpU-
MiHauii 3a 6yab-AKOI0 03HaKOIO.

Takmm YMHOM, NPaBO NO3KBaYva Ha OTPUMAaHHSA NeHcii € 6eanepeyHum i 3abes-
MeyeHHs LbOro Npasa CTaHOBUTb CyTb B3ATUX Ha cebe iep>KaBoto 3060B'sA3aHb.

[lo Takoro BUCHOBKY CY[ KacauinHOI iHCTaHLiT AiNWOB i 3 BpaxyBaHHAM
npasoBoi no3uuii €sponencbkoro Cyay 3 Npas NOAVHW, BUKNafeHin y cnpasi
«Inawky Ta iHwi npotn Mongoen Ta Pocii» (3aasa N248787/99), B AKil1 BCTAHOBNB
0060B's130K AepKaBy, HaBiTb 3a BiACYTHOCTi HaNEXHOro epEKTVBHOIO KOHTPO-
S0 HaJ YacTMHOI BAaCHOT TepuMTOPIil, BXUTK 3aX0fiB y pamKax CBOEI Bnaan Ta
BiAMOBIAHO 4O MiXKHapPOAHOrO NpaBa AnA 3aXUCTy rapaHTOBaHUX KOHBeHLUiE
npas 3aABHUKIB.

Y naHoMmy BMMafKy HaABHICTb y MO3MBaya CTaTyCy BHYTPILLHbO NepemilleHol
0Cob6M CTBOPIOE ANA HE, Ha BiAMIHY Bifj iHLUMX rpoMafaH YKpaiHu, NeBHi nepeLkom
B OTPUMaHHI ii NeHCii, AKa Npu3HayeHa y 3B'A3Ky 3 TPYAOBOIO AiANbHICTIO Ta No-
Tpebye Bif NeHcioHepa 34iiCHEHHA AOAATKOBMX Ail, He nepefbaveHnX 3aKoHaMM
OO0 MEeHCiNHOro 3abe3neyeHHs, 30Kkpema ifeHTUdiKalii ocobu, HagaHHA 3a8BuU
NpPO NOHOBEHHA BUMNATU NeHcii, AKa 6yna npunuHeHa opraHom lNeHcinHoro doHay
6e3 NPUAHATTA BiANOBIJHOTO PilLEHHS.

OfHVM 3 OCHOBHIX aCMEKTIB BEPXOBEHCTBA MPaBa € MPUHLMM NPaBOBOi BU3Ha-
YeHOCTi, AKNIA, 30KpeMma, BUMarae AOTPUMaHHA HOPM, AKi pernaMeHTyoTb CTPOKN
nofaHHA ckapr. Y TON »e Yac Taki Hopmu abo X 3aCToCyBaHHA MatoTb BignoBigaTn
NPUHLMNY IOPUANYHOT BU3HAUYEHOCTI Ta He NepeLlKoAXKaT CTOPOHaM BUKOPKC-
TOBYBaTM HasABHi 3aCO6M NPABOBOro 3axMCTy (pilleHHA y cnpasi «MenbHUK NpoTK
YKpaiHu» N°23436/03).

Y piweHHi «CrarHo npotu benbrii» €Bponencbkun Cya 3 Npas NOANHN 4iLOB
BVICHOBKY, LL{O NP 3aCTOCYBaHHi 3aKOHOAABYOro CTPOKY AaBHOCTI HaLliOHaNbHI
CyAM MaloTb MPUAMATL [0 YBaru KOHKPETHI 06CTaBUHM CPaBy TakM YMHOM, o6
obMexeHHA Ha AoCTyn Ao cyay 6yno nponopuiiHuMm Wopao Lini 3abe3neyeHHn
NpPaBOBOI BU3HAYEHOCTI Ta HaNEXXHOr o 3AiNCHeHH:A Npasocyaad (Stagno v. Belgium
N2 1062/07).

3a TaKkux nmigcTaB Kosneria cyaais Aifwna BUCHOBKY NPO HeobXiAHICTb 3ap0-
BONeHHA KacauinHoi ckaprn OCOBA_2, ckacyBaHHA pilleHb CyfiB nonepeaHix
iHCTaHLi AK TaKMX, WO NPUAHATI 3 MOPYLUEHHAM HOPM MpPOoLecyanbHOro Npasa,
NPO yXBasieHHA HOBOIO PilLeHHA, AKNM MO30BHi BUMOTY 3aJ0BONIbHUTH.
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PiwneHHa Ctapo6inbcbKoro panoHHoro cyay JlyraHcbKoi o6nacrti

B cnpaBi Npo BU3HaHHA 6e3gianbHocTi ynpaBniHHA MNeHciliHoro ¢poHay
YKpaiHu npoTunpaBHoOIo Ta 3060B’A3aHHA BUNHUTW NEBHI Aii

(wopo neHciiHMX BUNnaT 0cobi, AKa He 3Morna nepemicTuTUCb

Ha TepuTopilo, NiAKOHTPONbHY Ypaay YKpaiHu)

PILLEHHA

CnpaBa 431/5391/17
MNpoBagkeHHA N2 2-a/431/12/18
12 6epesHna 2018 poky

Burar
Cynna Crapo6inbcbKkoro paiioHHoro cyay JlyraHcbKoi o6nacrti
BCTAHOBWUB:

MNo3neau OCOBA_1 3BepHynaca fo cyay 3 aAMiHICTPAaTUBHMM MO30BOM
[0 yrnpaBniHHA MNeHcinHoro doHay YkpaiHm B ApTeMiBCbKOMY paiioHi M. JlyraHcbka
Npo BM3HaHHA 6e3AiANbHOCTI MPOTUMNPABHOLO Ta 3060B’A3aHHA BUMHUTY NEBHI fil.

B 06rpyHTYyBaHHA CBOro NMO30BY NOCUNAETHLCA Ha Te, o BoHa IHOOPMALIIA_1
32003 poKy 3a06yna npaBo Ha OTpUMaHHA NeHcii No iHBanigHocTi. BoHa 3apeectpo-
BaHa 3a agpecoto: AIPECA_1, no 2014 poky nepebysana Ha 06niKy Ta OTpumyBana
neHcito B YnpasniHHi MY B ApTemiBCbKOMy parioHi M. JlyraHcbKa. Y KBIiTHi 2014 poky
BUNATU NeHCiT npunnHunnca. Y sepecHi 2017 poky no3usay yepes CBOro npepj-
CTaBHUKa 3BepHynaca Ao YnpaeniHHA [eHcinHoro poHay YkpaiHu B ApTeMiBCbKOMY
paroHi B M. JlyraHcbkK i3 3asaBoto. Y cBoin Bignosigi ig 11.10.2017 poky N2592/01-26
YnpaBsniHHaA MNeHcinHoro poHay YKpaiHv B ApTeMiBCbKOMY paiioHi B M. JTyraHCbKy 3a-
3HauMnNo, Lo No3mBay AocCi nepebyBace Ha 06Ky y Bignosigaya, oTprMyBasa neHcito
no KBiTeHb 2014 poKy, HapaxyBaHHA 3[iNCcHIOBaNKCcA no nuneHb 2014 poky. Takox
YnpaeniHHA MNeHcitHoro doHAy YKpaiHu B ApTemiBCbKOMY paloHi M. JlyraHcbKa
BKa3aro, WO EAVHUM MOXMBIM CNOCOOOM OTPHMaHHA NeHCIi € peecTpaLia y AKOCTI
BMO i nepemiwieHHA Ha NiAKOHTPONbHY YKpaiHCbKOMY ypaay TepuTopito. Ha agaHun
momeHT OCOBA _1 npoxKBac 3a appecoto CBOEI peecTpallii Ta He Ma€ MOXJ/MBOCTI
BUIXaTW Ha TEPUTOPIIO, NIAKOHTPONbHY ypAay YKpaiHi, Yepes Ba>KKUI CTaH 300POB'A.
BBarkae, L0 BiANOBIAHO A0 3aKOHOAABCTBA YKpaiHW, rpoMagaHn YKpaiHu MatoTb
NpPaBo Ha OTPMMAHHA NEHCIT He3aneXKHo Bif MiCLA CBOro NpoXkmBaHHA. [Npocnna
CyZ BU3HaTK NPOTUNpPaBHOIO 6e3aianbHicTb YnpaBniHHaA MeHcitHoro doHay Ykpa-
HM B ApTemiBCbKOMY palioHi B M. JlyraHCbKy OO HEBUMJIATU i1 NEHCIT 3 KBITHA
2014 poky i HeHapaxyBaHHsA Ta HEBMMNNATY NeHCii 3 unHA 2014 poKy, 30608B'A3aTK
YnpaeniHHaA MeHciiHoro poHay YKpaiHv B ApTEMIBCbKOMY palioHi B M. JlyraHCbKy
MOHOBUTW i1 BUNNATY NeHCil 3 KBITHA 2014 poKy i HapaxyBaHHA Ta BUMMATY NeHcil
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3 11nHA 2014 poky, AONYCTUTU HeranHe BUKOHAHHA MOCTaHOBU CyAly B YaCTUHI BU-
NaaT! NeHCIly Mexax Cymn 3a oAauH MicAaLb.

<...>

Bupiwytoum NUTaHHA WOAO0 NPUNUHEHHA BiANOBiAavyem BMNNATK MeHCii no-
31BayYeBi, Cya KePYETbCA TaKNM.

BignoBigHO o nonoxeHb cTaTTi 46 KOHCTUTYUIT YKpaiH rpoMagsaHu MaoTb
NpPaBo Ha CcoLia/IbHUIA 3aXM1CT, LLO BKIIOYAE NPABO Ha 3abe3rneyeHHs iX y pa3i NoBHOI,
YyacTKoBOT abo TMMYacoBOI BTpaTV NpaLe3faTHOCTI, BTPATU rogyBanbHuKa, 6e3-
POGITTA 3 HE3aNEXHNIX Bif HMX OOCTaBUH, @ TAKOX Y CTapOCTi Ta B iHLWIMX BUMAAKaXx,
nepenb6aveHnx 3aKoHOM.

Lle npaBo rapaHTyeTbcA 3arafibHOO60B'A3KOBNM [iep>KaBHUM COLlianbHUM
CTpaxyBaHHAM 33 paxyHOK CTPaxXOBUX BHECKIB rpOMajaAH, NiANPUEMCTB, YCTaHOB
i opraHi3aLiil, a TakoX OIOPKETHYIX Ta iHLUNX [XKePen coLianbHOro 3abe3neyeHHs;
CTBOPEHHAM MepeXKi AepKaBHUX, KOMYHaNbHIX, NPUBATHUX 3aKnagis Ana gornagy
3a Henpavue3gaTHUMN.

lMeHcii, iHWi BMAn couianbHUX BAMAAT Ta ZOMOMOT Y, O € OCHOBHUM AXepesioMm
iCHyBaHH#A, MaloTb 3abe3neuyBaTi PiBEHb XNUTTA, HE HVXKUYUIA Bif MPOXUTKOBOIO
MiHIMyMy, BCTAaHOBNIEHOIO 3aKOHOM.

Y npeambyni 3akoHy YkpaiHu «[po 3arasibHOO60B'A3KOBE AepKaBHE NeHCiliHe
CTpaxyBaHHA» 3a3HAYaAETbCA, WO Lel 3aKoH po3pobneHunii BignosigHo fo KoH-
CcTUTYLiT YKpaiHU Ta OCHOB 3aKOHOZaBCTBa YKpaiHu Npo 3aranbHO060B'A3KoBeE
JeprkaBHe colianbHe CTpaxyBaHHA, BU3HAYa€ NPUHLMNK, 3acafy i MexaHiamu
bYHKUiIOHYBaHHA cMCTeMU 3arafibHOOHOB'A3KOBOIO ep>KaBHOMO MeHCIHOro
CTpaxyBaHHsA, NPU3HAYEHHSA, NepepaxyHKy i BUNIATU NeHCIN, HaAaHHA couianbHNX
nocnyr 3 KowTis NeHciltHoro ¢poHAy, Wwo GopmMyTbCA 3a paxyHOK CTPaxoBUX BHe-
CKiB po60TOfaBLIiB, OIOAKETHUX Ta IHLWINX AKepen, nepeadayeHnx LM 3akoHOM,
a TakoX perynioe nopagok popmysaHHA HakonmuyBanbHOro NeHcinHoro poHay
Ta QpiHaHCYBaHHSA 3a paxyHOK MOro KOLUTIB BMAATKIB Ha OMnaTy JOroBOPiB CTpaxy-
BaHHA [OBIYHMX MEHCI a0 OAHOPA30BMX BUMMAT 3aCTPAX0BAaHUM 0CO6aM, UneHam
XHiX cimel Ta iHWKM ocobam, nepeabdayeHUMm LM 3akoHOM. 3MiHa YMOB i HOpM
3aranbHO060B'A3KOBOr0O iep»KaBHOroO MEHCINHOro CTpaxyBaHHA 3LiNCHIOETbCA
BVK/IOYHO LLSIAXOM BHECEHHA 3MiH [10 LibOro 3aKOoHY.

CratTa 8 3aKkoHy YKpaiHu «[1po 3aranbHO060B’'A3KOBE fepKaBHe NeHCiHe
CTpaxyBaHHA» 3aKpinafe came nNpaBo rpomMafaH YKpaiHu Ha OTPUMAaHHA NeHCin,
a He MOXIMBICTb 1T OTPUMAHHA Y 3aN1eXKHOCTI Bifj MiCLIA NPOXKMBAaHHA OTPMUMyBaya
neHcii. 3aKOHOM He BCTaHOBJIEHO, LLIO HapaxyBaHHSA Ta BUMJaTa NeHCii rpoMagaHnHY
YKpaiHu 3anexuTb Bif MicLA NOro NpoXKnBaHHA B YKpaiHi.

Y npeambyni 3akoHy YkpaiHu «[po neHciHe 3ab6e3neyeHHsA» 3a3Ha4eHo, Lo
uel 3akoH BigNoBigHO Ao KoHcTuTyuil YKpaiHu rapaHTye BCiM Henpayue3aaTHUM
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rpoMaaaHam YKpaiHv npaBo Ha MaTepianbHe 3abe3neyeHHs 3a paxyHOK CyCninbHUX
bOHAIB CNOXKMBAHHA LWIAXOM HaZlaHHA TPYAOBMX | COLlia/ibHMX NEHCI.

CratTta 1 3akoHy YkpaiHu «[1po neHciliHe 3abe3neyeHHA» BCTAHOBJIIOE, WO
rpoMagaHun YKpaiHu mMatoTb MPaBo Ha AeprKaBHe NeHCilHe 3abe3neyeHHs 3a Bi-
KOM, MO iHBanigHOCTI, y 3B'A3KY 3 BTpaTO rogyBasibHMKA Ta B iHLIMX BUMNaAKax,
nepeab6ayeHux UM 3aKoHOM.

CratTeto 49 3akoHy YkpaiHu «[1po 3aranbHO00O0B A3KOBE fiepKaBHe NeHcilHe
CTpaxyBaHHA» BCTAHOB/IEHWNI BUKITIOYHWIA Nepenik NigcTas Ana NPUNMHEHHA NeHCil,
a caMe: AKLLO MeHciA Npr3HaYyeHa Ha NiacTaBi AOKYMEHTIB, WO MICTATb HeJOCTOBIPHi
BifLOMOCTI; y pa3si cMepTi NeHCioOHepa; Y pa3i HEOTPUMAHHA MPU3HAYeHOI NeHcil
npoTArom 6 MicAuiB NigpAgL; B iHWMX BUNagKax, nepefbayeHnx 3aKOHOM.

3akoHoM YKpaiHu «[1po 3aranbHO060B'A3KOBE AepKaBHe MeHCiHe cTpaxy-
BaHHA» 3a3HAYAETbCA, WO 3MiHa YMOB i HOPM 3araibHOO60B'A3KOBOrO AePXKaB-
HOTO MEHCINHOro CTpaxyBaHHA 34INCHIOETLCA BUKITHOYHO LUIAXOM BHECEHHSA 3MiH
[0 UbOro 3aKoHy.

Mepenik nigctaB NPUANHEHHA BUMNAATW NEHCIT, BU3HAYEHWI YAaCTMHOLO 1
cTaTTi 49 3aKoHy YkpaiHu «[1po 3aranbHO060B'A3KOBE fiepKaBHe MeHCiHe cTpa-
XYBaHHA», € BUYEPMNHWM Ta nepefbayae MOXAMBICTb NPUNUHEHHA BUNAATY NeHCiT
3 iHWKWX NigcTaB nuLe y BUNagKax, nepefbayeHmx 3akOHOM, @ He NOCTaHOBaMM
Kab6iHeTy MiHicTpiB YKpaiHu abo B iHLWKIA CNoci6.

MpunuHeHHA BMNNaTK NO3MBaYy MeHCiiy 3B'A3KY 3 BiACYTHICTIO AOBIAKM BHY-
TPiWHbO NepemilleHOT 0cobM Ta MPOXMBAHHAM Ha TepUTOPIi, Ae opraHun gep-
»aBHOI BNaan He 3[iNCHIOTb CBOI MOBHOBAXKEHHA, CynepeunTb npuHumnam, AKi
3akpinneHi B KoHcTUTyUiT YKpaiHK, Ta nigctaBam, HaBefeHUM Yy 3aKoHi YKpaiHu
«[Mpo 3aranbHOO60B'A3KOBE fepKaBHe NEHCIHE CTPaXyBaHHAY.

Taknm YnHOM, CyA BBaXae, WO BiANoBiAay NpUnMHNB BUNNIATY HaeXHoI no-
3MBaYy NeHcii 3 niacTas, He nepef6ayeHX 3aKOHOM.

BignosigHO o NyHKTY 6 yacTuHu 1 cTaTTi 92 KoHCTUTYUIT YKpaiH BUKNIOYHO
3aKoHaMK YKpaiHy BCTaHOBJIOIOTbCA OCHOBU COLia/IbHOMO 3axmcTy, Gopmu i BUAM
neHCiHoro 3abe3neyeHHs, 3acagn perynoBaHHA NpaLi i 3alHATOCTI, Wby, cim™,
OXOPOHW ANTUHCTBA, MaTePUHCTBA, 6aTbKiBCTBA, BUXOBAHHSA, OCBITU, KyNbTypH i
OXOPOHW 30POB's1, €KOJIOTiYHOT 6e3neKu.

3rigHo 3i cTatTeto 64 KOHCTUTYLT, KOHCTUTYLiNHI NpaBa i cBo60AM NIOANHM i
rpoMafsHriHa He MOXyYTb By TV O6MeEXeHi, KpiMm BUnagkKis, nepen6avyeHrix KoHctu-
Tyui€to YKpaiHu.

KonctutyuinHun Cyn Ykpainu, po3rnaHysLim cnipasy N2 1-32/2009 Big 7 *0BT-
HA 2009 poKy, BCTAaHOBUB, LLIO KOHCTUTYLiIHE NPaBO Ha CoLiafibHUIM 3aXUCT BKI1O-
Yae i NpaBo rpoMajAH Ha 3abe3neyeHHs ixX y cTapocTi. TakoX CyA 3a3HauuB, WO
neHciA 3a BikOM, 3a BUCNYTY POKIB Ta iHLWi il BUAW, WO NPU3HAYaloTbCA y 3B'A3KY
3 TPYAOBOIO AiANbHICTIO, 3aC/y»KeHi NonepefHbo NpaLeto, i € ofgHiel 3 popm
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couianbHoro 3axucty. Llnm Bn3HauaeTbca 3micT i xapakTep 060B'A3KY AeprkaBu
CTOCOBHO TWX FPOMagAH, AKi Habyny NPaBo Ha OAepPKaHHA NeHCil. 3akpinnoun
Ha KOHCTUTYLiIIHOMY PiBHi MPaBO Ha CoLiafibHNI 3aXMCT KOXKHOTO rPOMafAHNHa,
6e3 6yb-AKUX BUHATKIB, fleprkaBa peanisye nonoxeHHaA cTatTi 24 KoHcTuTyuii
YKpaiHu, BiaNOBiAHO A0 AKX FPOMaAAHN MaloTb PiBHI KOHCTUTYLINHI NpaBa i
He MoXe By TN OOMEXKEHD 3a O3HaKaMI PacK, KONbopy WKipK, MOAITUYHIX, peniriii-
HUX Ta iHLINX NepeKoHaHb, CTaTi, eTHIYHOrO Ta COLianbHOro NOXOAXEHHS, MallHO-
BOTrO CTaHy, MiCLiA MPOXMBaHHA, 32 MOBHUMM 200 iHWMK O03HaKamu. Buxopaun i3
NpaBoBOi, CoLianbHOT NPUPOAN NEHCIlN, NPaBo rPOMaAAHMHA Ha OfePKaHHA Npu-
3HaYeHOI NOMY MeHCIT He MoXKe NOB'A3YyBaTNCA 3 TaKOI YMOBOIO, AK MOCTiNHE Npo-
XMBaHHA B YKpaiHi; Aep»aBa, BiANOBIAHO A0 KOHCTUTYLINHNX NPUHLKAIB, 3060-
B'A3aHa rapaHTyBaTu Lie NPaBO He3asIeXXHOo Bif TOro, ie MPOXMBaE 0coba, AKii
npu3HayeHa neHcia — B YKpaiHi um 3a ii mexxamu. Taknum YMHOM, 3a aHasori€ Tak
CcaMo He Moxe By T 06MeXXeHO NPaBo Ha OTPUMAHHA NeHcii 0cobi He3anexHo Bif
MiCLiAi MPOXKUBAHHA B YKpaiHi.

Ycynepeu 3a3HauyeHoMmy pileHHio KCY, a Takox KoHcTuTyLii i 3akoHam YKpaiHu
Bignosigay He BUMIauye No3msayy NeHcito.

MNpakTnka €BpoONencbKoro cyay 3 npas JIIOAVHY MiATBEPAXKYE, WO ANCKPU-
MiHaUiA Woao BUMATY NEHCIT i iHWKX couianbHUX BMMNNAT 3@ 03HAKOW MicusA
NPOXMBaHHA cynepeuntb KoHBeHUil. BignosigHo go ctatti 17 3akoHy YKpaiHu
«Mpo BMKOHaHHA pilleHb Ta 3aCTOCYBaHHA MPaKTUKN EBPOMEeNCbKOro Cyay 3 npas
MOAVIHWY», CYyAM 3aCTOCOBYIOTb MUY Po3rnaai cnpas KoHseHLUito Ta npakTuky €CMNJ1
AK I>Kepeno npasa.

Y piweHHi €ECMJ1 no cnpasi «Miukyp NpoTn YKpaiHu» cyn 3a3HaumB, wo o6-
MEXXEeHHA Ha OTPVIMAaHHA MeHCIT 3aneXHO Bif MiCLA NPOXNBAHHA € MOPYLIEHHAM
cTaTTi 14 KOHBEHLUiT Npo 3aXMCT NpaB NIIOAMHU | OCHOBOMOJIOXHNUX cBOGOSA (Aani —
KoHBeHLif), 3riHO 3 AKOI0 KOPUCTYBAHHSA NpaBamu Ta CBO6OAAMN, BU3HAHVMM
B KoHBeHLji, Ma€ 6yTun 3abe3neueHe 6e3 AnckpumMiHaLii 3a 6yfb-AKOI 03HAKOI.

Y nyHKTi 54 BKa3aHoro piweHHa €CMJ13a3HaumB, Wo HaBeAeHNX BULLE MiPKY-
BaHb €CIJT gocTaTHLO AN1A BUCHOBKY MpPO Te, WO Pi3HMLA B MOBOAMXEHHI, Ha AKY
3aABHUK CKapXMBCA, nopyluysana ctatTio 14 KOHBeHLil, 3rigHO 3 AKOI KOPUCTY-
BaHHA NpaBamu Ta cBobofamu, BU3HaHMMN B KoHBeHL i, Mae OyTn 3abe3neyeHe
6e3 gucKpuMmiHaLii 3a Oyab-AKOK 03HAKO — CTaTi, pacu, KONbopy LWKipy, MOBY,
penirii, NONITUYHNX YN IHWNX NePEKOHaHb, HALiOHANbHOIO YK COLiafbHOro NOXo-
JAXEHHA, HaNeXXHOCTi A0 HaUiOHaNIbHUX MEHLUNH, MalHOBOIO CTaHy, HAPOAXEHHA
abo 3a iHLWO 03HAKOM, Y MOEAHAHHI 3i cTaTTelo 1 Meploro npoTtokony Ao Kox-
BEHLLii, AKOI0 NepenbayeHo NpaBo KOXHOT Gi3nyHOT abo I prANYHOT 0CO6U MUPHO
BOMOZITV CBOIM MaliHOM Ta 3aKpineHo, WO HIXTO He Moxe 6yTu no3basneHunn
CBOET BNACHOCTI iHaKLUe, AIK B iHTepecax CycniNbCcTaa i Ha yMoBax, nepeabdayeHmnx
3aKOHOM i 3arajibHMMM NPUHLMNaMK Mi>KHapOLHOrO Npasa.
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BigMiHHICTb Y CTaBNEHHI € ANCKPUMIHALiAHOIO, AKLLO BOHa HE Ma€ 06'EKTUB-
HOTO Ta PO3YMHOr0 OOFPYHTYBAHHS, iHLIMMM CIOBaMW, AKLLO BOHa He nepecnigye
NEriTMMHOI Lini abo AKLO HEMAE PO3YMHOrO CMiBBiAHOLIEHHA MiXK 3aCTOCOBa-
HMMKM 3acobamm Ta nepecnigyBaHoto Uinnio. [loroBipHa aepkaBa KOPUCTYETbCA
cBo60oA0 PO3Cyay NPV BU3HAYEHHI TOrO, UM Ta AKOI MipOI BiAMIHHOCTI B iH-
LUINX CXOXKMX CUTyaUifaX BUMNPaBAOBYIOTb pi3He cTaBneHHA (PiweHnHa €CMJI Big
21 notoro 1997 poky y cnpasi «BaH Paante npotu HigepnaHais» (Van Raalte v.
the Netherlands), n. 39).

Takox €BponencbKni Cyd 3 Npas NIOAMHN B AAHOMY PillieHHi 3a3HaumB, Lo pi3-
HULA B NOBOMXKEHHI, Ha AKY 3aABHUK CKapKUBCA, NopyLUlyBana cTaTtTio 14 KoHseHUil
MPO 3aXMCT NPaB JIOAVHN | OCHOBOMOJOXHUX CBOOOS, 3rifIHO 3 AKOK KOPUCTYBaHHA
npasamu Ta ceobofamu, BU3HaHUMY B KOHBeHLi, Mae 6yTun 3abe3neueHe 6e3 guc-
KpuMiHaUii 3a 6yib-AKOI0 03HaKOI — CTaTi, pacu, KONbopy LKipW, MOBW, penirii,
NONITUYHUX YN IHLIMX NepeKoHaHb, HALiOHAIbHOMO YK COLiafibHOTO NMOXOAXKEHHS,
HaNEeXHOCTi A0 HaUiOHaIbHMX MEHLUVH, MAallHOBOTO CTaHy, HAPOMXeHHs abo 3a iH-
LLIOIO O3HaKOI0, Y NOEAHAHHI 3i cTaTTeto 1 [Mepluoro npoTokony Ao KoHBeHLil, AKO
nepeabayeHo NPaBo KOXKHOI Gi3nyHOT abo oprANYHOT 0COOU MUPHO BOJIOAITY CBOIM
MalHOM Ta 3aKpinneHo, Lo HiXTO He Moxe Oy T N036aBneH CBOET BNAaCcHOCTI iHaK-
Le, AIK B iHTepecax CycninbCTaa i Ha yMoBax, nepef6ayeHnx 3aKOHOM i 3arafibHUMK
NPUHLMNaMU MiXKHAPOAHOrO Npaga.

€BponencbKnin cya 3 npas NioanHN Y cnpasi «CyxaHOoB Ta InbyeHKo NpoTun YKpa-
THU» 26 yepBHA 2014 poky (3aasy N268385/10 Ta 71378/10) B naparpadax 53-56
3a3HayuB, WO NepLVM i HAMroNOBHIWKM NpaBuiom cTaTTi 1 MNepluioro npoTtokony
€ Te, Wo Oyfb-AKe BTPYYaHHA fep>KaBHUX OPraHiB y NpaBo Ha MUPHE BONOAIHHA
MalHOM Ma€ OyTuV 3aKOHHMM i TOBUHHE NepechifyBaTyi NEriTUMHY MeTY «B iHTepecax
CycninbCTBa». byAb-AKe BTPyYaHHA TakoX NMOBMHHE 6y TU NPONopLUiiHUM Mo Bif-
HOLLEHHIO O nepecnigyBaHoi MeTU. [HWKMK cnoBamu, Ma€ 6yTun 3abe3neyeHnii
«cnpaeefnvBuin 6anaHc» Mix 3aranbHYMU iHTepecamu CycninbcTaa Ta 060B'A3KOM
3aXMCTy OCHOBOMOJOXHMX MPaB KOHKPETHOT 0cobu. HeobxifgHoro 6anaHcy He byae
[LOCAMHYTO, AKLLO Ha BifnoBigHy ocoby abo oci6 byae noknageHuii ocobucTui
Ta HagMipHUI Tarap (piweHHA y cnpagi «<KonuwHin Koponb Mpeuii Ta iHWi npoTn
Mpeuii» (Former King of Greece and Others v. Greece) [BI], 3asBa N225701/94,
nyHKTV 79 Ta 82).

B piweHHi ECMNJ no cnpasi «Meituny npotn Cepbii» (Pejcic v. Serbia) cyg
BKa3ag, Wwo ctaTTa 1 MNpoTokony 1 KoHBeHUii He CTBOPIOE NpaBa Ha HabyTTA
npaBa BNacHOCTi. BoHa He BBOAWTb OOMeXeHHA Ans KpaiH, AKi € y4acHMLAMM
KoHBeHLUii, woao ceoboan BMpilleHHA NUTaHHA NPO BBeAEHHSA NeBHOI Gopmu
couianbHOro cTpaxyBaHHs, abo NeHcCiliHOT cuctemu, abo ceoboam 06paHHA BULY
Ta BM3HaYeHHA Cymu gonomorun abo neHcii, Aka HagaBaTMMeTbCA 3a OyAb-AKOI0
3 nepeniyeHnx cxemM. bo Ui NTaHHA HaneaTb JO AUCKPELiNHOT KoMneTeHLil
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AepxaBu i He nignagae nig aito diei ctatTi 1 MNpoTokony 1 KoHeeHUii. Ane Konu
JepaBa — cTopoHa KoHBeHLiT 3aKOHOAAaBYMM aKTOM Nepepbaunna sunnaTy
NeHciT — YM TO B 3aN1eXKHOCTI BiJ nonepefHbol CNiaTn BHECKIB, YN Hi — Take 3a-
KOHOA,aBCTBO PO3rNAJAETbCA AK reHepyoye ManHOBe NPaBo, AKe Mignagac nig
pito ctatTi 1 MpoTtokony 1 anA Kona oci6, AKi 3a40BONbHATb BUMOTMU TaKoro
3aKOHOAABCTBa (MYHKT 54 pilleHHA).

Mpwn ubomy nyHKTOM 73 pieHHs Cyay no cnpasi «[pygiu npotu Cepbii» (Grudic
v. Serbia) nigkpecnioeTbea, Wo nepua i HaBaxnuBeilwa Bumora cTaTTi 1 MpoToko-
ny 1 nonara€ B ToMy, Wo 6yAb-fike BTPYYaHHA B MUPHE KOPUCTYBaHHA MaliHOM
[EepKaBHNM OpraHoMm, WO 3AiNCHI0E Ny6niyHy BRagy, Ma€ 6yT 3aKOHHUM Ta Ma€
repecnigyBaTi 3aKOHHY MeTY B CYCMifIbHUX iHTepecax.

3 ornagy Ha npeacTaBneHy cygom no cnpasi «[pyaiy npotn Cepbii» Ta «einuny
npotun Cepbii» aprymeHTaLito BiiMoBa Bifnosigaya NoHOBUTY NO3KBavy BUMNMATy
neHcin, Aka 6yna npusHayeHa oMy fiepKaBoto paHille, ane 3apas ii Bunnati npu-
NMMUHEHO, € BTPYYaHHAM B I0r0 NPaBO MUPHOIrO KOPUCTYBaHHA MalHOM, Ta Take
BTPYYaHHA CynepeynTb HalioHalbHOMY 3aKOHOAABCTBY YKpaiHU Ta cynepeyunTb
ctatTi 1 MpoTokony N2 1 €BponeincbKoi KOHBEHLIT 3 NpaB noauHW. Mo36aBneHHnA
rpomMagAaH NOXMAoro BiKy Ha TPUBaNu nepiod — NnoHag ABa PoKM — IX NeHCIN, AKi €
OCHOBHUVM AXKepenoMm Anf iCHYBaHHA, He BUNPaBAOBYE XOAHWI CyCriNbHUN iHTepec
3a 00CTaBWH AaHOT CNpaBu.

B cnpaBax H. T. v. Germany, Nibbio v. Italy €CMNJ1 nigkpecnus, wwo B po3yMiHHi
cTaTTi 6 KoHBeHUii «[1paBo Ha cnpaBeanvBuUin cya», sike BKoYae B cebe npaBo
Ha po3rnaj cnpasu YNpofJoBX PO3YMHOro CTPOKY, 0cob/iMBa peTesbHiCTb No-
TpibGHa B NeHCinHKX cnopax (nyHKT 37 piweHHs €CMJ1 no cnpasi H. T. v. Germany;
n. 18 piwenHa €CMJT no cnpasi Nibbio v. Italy). IcHytoTb uncenbHi Bunagku, konn
neHcioHepun — rpomMagAHN YKpaiHu, AKi ONMHUANCA B CUTYaUii Bignosigaya, no-
MEPAN He TiNbKM Yepes CBill Bik ab0 CTaH 30POB'A, ane i Yepes HetACbKi yMOBU
iCHYBaHHA Ha OKYMOBaHI TepuUTOPIi, BUKNNKaHI BiCYTHICTIO rPOLIOBUX KOLUTIB
Ha XapuyBaHHSA, NiKyBaHHA Ta gornag. Tomy CyfoBui po3rnAg Ta BUpPiLIeHHA faHOT
cnpaBu Ma€ 6y TV 3po6IeHO B HAMKOPOTLLNIA CTPOK, 4OCTATHIN ANA HafaHHSA OLiHKN
[AOKa3aM i NPUAHATTA BUCHOBKY MO CyTi BUMOT.

BumylueHe BHyTpiliHe nepemiweHHA Ta KepiBHi npuHunnu OOH

Ha TenepilwHin yac okpeMoro NOpAAKY peanisawii npasa Ha CoLianbHUN 3aX1CT,
B TOMY UMCAi BUNNATY NEHCii, ANA rpoMagaH YKpaiHu, AKi 3HaX0AATbCA Ha HENiJKOHT-
pOonbHili TepuTOpii, HE BU3HAaYeHO. OCco6M MOXIIOTO BiKY, IKi IPOXXMBaOTb HA KOHTPO-
NbOBaHi TepuTopii YKpaiHu, KOPUCTYIOTbCA CBOIM NMPaBOM Ha NeHciliHe 3abe3ne-
YeHHsA B NOpPAAKY, BCTaHOBIEHOMY 3akoHOM YKpaiHu «[po 3aranbHO060B'A3KoBE
[Eep>KaBHE NeHCilHe CTpaxyBaHHs», 3aKOHOM YKpaiHu «[1po neHcilHe 3abe3neyeH-
HA». B TOM e yac 3akoH YKpaiHu «[po 3abe3neueHHs npas i cBO6OL BHYTPILLIHBO
nepemileHmnx ocid» Big 20 xoBTHA 2014 poky, noctaHoBa KMY N2637 Big 5 nucTo-
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naaa 2014 poky, noctaHoBa KMY N2365 Bif 8 uepsHA 2016 poKy BM3HalOTb NPaBo
Ha NeHcii Ta BU3HayaloTb NOPALOK iX BUMNIATV BHYTPILLUHBbO NepemilieHmM ocobam
(BMO). B akocTi nigTBepAKeHHA CTATTA 7 LbOro 3a3HayeHoro 3akoHy Ma€ Ha3By
«3abe3neyeHHs peanisaLii NpaB 3apeecTPOBaHNX BHYTPILLIHbO NepeMiLleHnX oci6
Ha 3aiHATICTb, NeHCiHe 3abe3neyeHHs, 3arafibHOO00B'A3KOBE fiepKaBHe CoLlianibHe
CTpaxyBaHHS, coLjianibHi MOCNYru, OCBITY».

OTxe, AnA no3rBayva Ta AN iHWKX NeHCioOHepiB, AKi He MOKMHYNN CBOE Mo-
CTiHEe MiCLie NPOXKMBAHHA Ha HEMIAKOHTPOSbHIV TepUTOPIi, ane BNIPO[AOBXK XUTTA
CnnayvyBanu cTpaxoBi BHeCKM 1o MeHcinHoro doHay YKkpaiHu, ao nunHa 2014 poky
OTPMMYBasV MEHCit0, OKPEMOro NOPAAKY i MeXaHi3My HapaxyBaHHA i BUNnaTn
NeHCi aep»kaBoto YKpaiHoto He nepenbayeHo.

HaBnaku, gep»xaBa B 0cobi Bignosifaya CBOE 6e3aiANbHICTIO BiAMOBISE NO-
31Bayy B MOHOBJIEHHI BUMJIATV MEHCIi Ta NOCUIAETLCA HA HEOOXIAHICTb 3MiHW HUM
MicLiA MOCTIMHOIO MPOXMBaHHA 3 HEMIAKOHTPOSIbHOI TEPUTOPIT Ha KOHTPOIbOBaHY
ANA OTPUMAHHA MEeHCil.

Takvmu gismmn feprkaBa: 1) BiAMOBNAETLCA Bifi rapaHTOBaHOro KoHcTutyLieto
NO3MTBHOIO 060B’A3KY i3 3a6e3neyeHHs coLiasibHOrO 3aXMCTy CBOIX FPOMafsH-
0Ci6 NoXnnoro BiKy; 2) CTUMYIIOE WITYYHE NepemilieHHA ocib BcepeanHi Kpai-
HU, YNM CMOTBOPIOE CTAaTUCTUYHI faHi 06niKy BIMO Ta BUKPUBIOE pO3paxyHOK
X #iiCHMX NOTpe6; 3) 3MyLUYE NEeHCIOHepiB 3anuLLaTU CBOE MiCLie NOCTINHOTO
NPOXMBAHHA B 0OMIH Ha CNpoby oTprMaTK 3a60ProBaHICTb i3 BUMMATL MEHCIN,
npu LboMy He 3abe3neuyroumn HafaHHA TaknM 0cobam XKMTa Ha NiIAKOHTPONbHIN
TepuTopii YKpaiHM B TMMYacoBe KOPUCTYBaHHSA; 4) CTBOPIOE fOAATKOBY 3arpo3y
XWTTIO | 6e3neLi CBOIX rpomagaH MNOXUIOro BiKy Mif yac NepeTuHy HUMM NiHii
po3mexyBaHHA B 30Hi ATO.

3a Taknx yMOB B YKpaiHi HU3KO HOPMaTUBHMX aKTiB 3 MUTaHb peani3adii
npas couialbHO-eKOHOMiIUHMX npaB BIMNO cTBoOpeHO cuTyaulilo BUMYLIEHOTO
BHYTPILIHbOrO nepemilieHHA ocib. Tak, meHcioHepwu, AKI ONUHUANCL B CUTYaUil
no3urBaya, GakTMUYHO He 3aJ0BOJbHAITb KpUTEpIl, BU3HAUYeHi B cTaTTi 1 3aKoHy
YkpaiHu «[po 3abe3neueHHs npas i cBobon BINO», ane ana oTprMaHHA NeHcii
BOHW MatoTb peecTpyBaTuch AK BIMO. B po3ymiHHi cTaTTi 1 3aKOHY «BHYTPILLHbO
nepemileHo 0coboto € rpomMaasHUH YKpaiHu, iHo3emeub abo ocoba 6e3 rpo-
MafAHCTBA, AKa nepebyBac Ha TepuTopil YKpaiHM Ha 3aKOHHUX MifcTaBax Ta Mae
NpaBo Ha NOCTilHe NPOXMBaHHA B YKpaiHi, AKY 3MyCUIv 3aiMLmnT abo NOKUHYTI
CBOE MicLie NPOXMBaHHA y pe3ynbTaTi abo 3 MeTo YHUKHEHHA HEraTUBHUX Ha-
CnifgKkiB 36poMHOro KOHGMIKTY, TMMYacoBOT OKynaLlii, NOBCIOAHUX NPOABIB Ha-
CMNbCTBA, MOPYLUEHb NPaB JIIOANHN Ta HAA3BUYAMHNX CUTYaLil NPUPOAHOIO YK
TEXHOTEHHOTO XapaKTepy».

B maHin cutyauii no3mBay csifomo obpaB gnsa cebe MicLleM NPOXKMUBAHHSA
MNOro Aim Ha OKYMNoOBaHi TepUTOPIl, | BIH HE Ma€ aHi MOXXNMBOCTEN, aHi KOLWTIB,
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aHi pecypciB ans nepeisgy i 3a6esneyeHHa cobi rifHUX YMOB XNUTTA Ha NiAKOHT-
POsbHi TepuTopii. [1o31Bay 3 06’EKTUBHUX NMPUYMH HE XOUe 3anu1LIaTh CBOE MicLie
MOCTIMIHOrO MPOXKNBAHHSA, @ HA MOMEHT 3BEPHEHHSA 0 CyAY i3 aHOI0 3aBOK0 YMOBU
36pOoIHOro KOHOMIKTY | TMMYacOBOI OKynaLii € TaKMU, LLLO AO3BOMAIOTL IOMY 3a-
NNWATNCA Ha OKYNOBaHin TepuTopii.

Came ToMy MOKHa 3p061TV BUCHOBOK MPO Te, L0 COLjiasnibHa NosiTUKa Aepasiu
(AKa, 30KpeMa, nonArae B NPUNHATTI YpAagom YkpaiHm noctaHoB N2365 T1a N°637)
LLOoA0 Mo3KMBaya i B LLinomy ocib, AKi MaloTb NPaBo Ha BUMATY NEHCili i NPOXKBaloTb
Ha OKyMoBaHii TepUTOPIi, € BiMOBOIO Bifj BUKOHAaHHA 060B'A3KY i3 coLlianbHOro 3a-
XWCTY HaCeNeHHsA i € MONITUKOIO, AAka CTUMYJIIOE BUMYLLEHE BHYTPILLHE NepeMmilLeHHS.

3 npuBoay 3a60POHU HACUSIbHULBKOTO i AOBINBHOIO NepeMilleHHs BapTo
3BepHyTY yBary Ha KepisHi npuHumnnu OOH wopao nepemileHHA oci6 BcepeanHi
KpaiHu. KepisHi npuHumnu OOH He € 060B’'A3KOBMM NPaBOBYM JOKYMEHTOM, ae
X BXMBaHICTb Ta BU3HAHHA Y CBITi cepep KpaiH, AKi 3ilUTOBXHYNMCA 3 npobie-
MO BHYTPILLHbOTO NepeMmilleHHsA, 30KpeMa Yyepe3 36poHNN KOHPNIKT, € fyxe
nowvpeHnmun. MoKNUKaHHAM LbOro JOKYMeHTa € 3abe3neunTtu BignoBigHicTb
BHYTPILUHbOI NONITUKM AepKaBy WOL0 BHYTPIWHbO NepemileHmx ocié Ta Ha-
LioHanbHOro 3akKoHofaBCTBa Mpo ix npaBa KepisHum npuHumnnam OOH, Tomy wo
3a CBOIM 3MiCTOM BOHU 06’€AHYI0Tb B COGi HOPMI Mi>KHAPOLHOFO FyMaHiTapHOro
npasa Ta Mi>kHapOAHOro Npasa OO0 3aXUCTY NPaB NIOANHY, Nepeaycim Taknx AK
MixHapoAHWIA NaKT NPO rpOMafAHCHKI Ta NONITUYHI NpaBa, MixXHapoaHU NakT
NpPo eKOHOMIiUHi, coLianbHi Ta KynbTypHi NpaBa, KoHBeHLiA Npo cTaTyc GixkeHUiB.

OpuH 3 KepiBHux npuHumnisa OOH (NpuHUMn 6) nonArae B TOMy, WO KOXHa
NIOAMHA MA€E NPaBO Ha 3aXUCT Bif fOBINbHOro NepemillieHHs 3 1i 6yanHKy abo micua
NOCTIIHOrO MPOXMBAHHSA. 33a60POHa AOBINILHOIO NEPEMILLEHHSA PO3MOBCIOAKYETHCA
Ha nepemilleHHs nig Yyac 36poHNX KOHNIKTIB, AKLLO HeobXigHiCTb B [Mepemi-
LLIeHHI] He BUK/KaHa BMMOramu 3abe3neyeHHs 6e3nekun LBinbHUX 0Cib, AKNX Lie
3auinae, abo HACTINHUMY NPUYMHAMU BiICBKOBOTO XapaKTepy.

[opeyHnm TakoX € 3ragyBaHHA NpuHUMNy 8 KepiBHUX NpUHUMUNIB, 3rigHO 3
AKNM «MepeMilleHHA He MPOBOANTLCA Y CMOCIO, AKMI MOpPYyLUY€E NpaBa ocib, AKi
nepemillyTbCs, Ha XUTTA, MOBary Ao NOACbKOIT rigHOCTI, cBo6oay i 6e3neKy».
O6CTaBUHY, AIKI CKNANMCA Ha NyHKTax NepeTuHy MiHil po3MeXKyBaHHA B 30Hi ATO
He MOXKHa BBaXkaTu 6e3neyHrMU, PO WO CKNaAeHo PerynapHi 3BT MiXKHapOLHUX
MOHITOPMHIOBUX OpraHisauii. Takox, AK Oy/o 3a3HayeHo BuLle, HEMAE NigcTaB
BBaXKaTW, L0 NO31Bay, MOKNHYBLLYW OKYMNOBaHy TePUTOPIIO 3 METOD peecTpaLlii AK
BMO pns oTpvmaHHsA NeHcil, 3Moxe 3abe3neunTn cobi NpUHANMHI MiHIManbHUN
piBEHb KUTTA Ha NiAKOHTPONbHI TepuTOpIi Ha TpuBanun nepiod. TakNM YNHOM,
BMoOru noctaHoB N2365 Ta N2637, AKMX AOTPUMYETbCA BiANOBIAaY y CBOIX AifX,
CTBOPIOE LOAATKOBI 3arpo3u nA N031Baya, AKUI i 6e3 Lboro nepebyBae B CKNagHMX
XKNTTEBKX OO6CTaBMHAX.
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Cranpgaptu Pagn €EBponun

Okpim nepeniyeHnx BuLie nonoxeHb KoHBeHUii MapnameHTcbKa acambnen
Pagm €sponu 12 xoBTHA 2016 poKy NpuUNHANa pe3onioLito no YKpaiHi, B NyHKTi 16.3
AKOI NAETbCA NPO Te, WO «YKpaiHa Ma€ CNPOCTUTY, HACKINbKM Lie MOXKNUBO, MOBCAK-
[AEHHE XUTTS MELKaHLiB HEMiAKOHTPONbHUX TEPUTOPIN | NepeMileHnX ocib 3 Lnx
PaoHiIB 3a PaxyHOK CKOPOYEHHA afMiHICTPaTUBHMX Mpoueayp Wo[Ao AoCTyny
[0 BUMATY MEHCIN i colianbHOT AOMOMOTHK. . .». Take pilleHHA NOACHIETLCA TUM,
Lo AepXkaBHa nofiTuka YKpainu wogo BMNO npue’asye BCi couianbHi BUnnaTy Ta
BUNNaTK NeHcin go gosigku BIMO.

Take MNONOXeHHA peyeln € AUCKPUMIHALINHUM Ta TaKUM, WO CTUMYJIIOE BHY-
TPiWHE NnepemileHHn, Ak 6yno po3'acHeHo BuLe. [010BHOIO Baiol CUCTEMM
3abe3neyeHHA couianbHOro 3ax1cTy ocib, AKi 3anMILATbCA Ha OKYMOBaHIN
TEPUTOPIi, € BIACYTHICTb MeXaHi3My, Yepe3 KU 6u peanizoByBanocsa NpaBo
TaKMX NOAEN Ha OTPUMaHHSA CoLiaibHOT AONMOMOTU Ta NeHCIl, AKi nepepbaveHi
ANA HUX AK ANA rpomagaH YKpaiHu 3akoHogaBcTBom. OTxe, 3aKNMK CBITOBOrO
TOBapuCTBa A0 YKpaiHu B 3ragyBaHinn Pesontouii nyHae BigkpuTo Ta € nigTeep-
I KEeHHAM TOro, Wo aAMiHiCTpaT!BHI Npouenypu Bepudikauii ana rpoMagaH, sKi
NINLLIAITBCA HA HEMiAKOHTPOJbHIN TepUTOPIl, € Ay»e CUNbHUMK. TOMY BUPIWINTY
L0 CUTYaLIit0 MOXKNNBO LWIAXOM PO3ipBaHHA MPAMOTO 3B'A3Ky Mixk cTatycom BIMO
i MOXNMBICTIO OTpMMyBaTK OyAb-AKi colianbHi BUMATK BKIOYHO 3 NEHCIAMMN.
3a Taknx ymoB 6yae noBaxaTbCs BMOIP KOXHOT II0AWHN i Ti 6axaHHA nuwmnTuca
NPOXMBATK Y BNaCHOMY OYANHKY Ha HEMiIAKOHTPOJNbHIN TepuTopii. [lepxaBa
He MOBWHHA CTBOPIOBATM aAMiHICTPaTVBHI NepeLKoan, AKi 6 3myLyBanu Taky
noauHy peectpyBatnca ak BMNO nuwe gna toro, WwWo6 oTpumati Ti BUNAaTu, AKi
i HaneXaTb Mo 3aKoHy. Takoto € aymKa Pagu €sponu Ta YnpasniHHa BepxoBHoro
komicapa OOH 3 nuTaHb GixeHUiB.

Ha »anb, cborofiHi mexaHiamy, konu 6 YkpaiHa 3ab6e3neuyBasna BunnaTy neHcin
no3uBauvy Hemae. Tomy no3mBay obpana cnoci6é cyfoBoro 3axucTy i fosena, Wo ii
KOHCTUTYLiHe NpaBo Ha couiafibHUN 3aXMUCT MOPYLUEHO, a iCHyloYa HOpMaTMBHa
6a3a LWoAo BUMNNATY NeHCii HanpaB/ieHa Ha 3BY»KEHHA MOX/MBOCTEN LWOJO pea-
ni3auii KOHCTUTYLIMHMX MpPaB.

Kpim Toro, nyHktom 19 noctaHoBu lNneHymy BepxosBHoro Cygy YkpaiHu
«lpo He3anexHicTb cynosoi Bnagm» N2 8 Big 13.06.2007 poKy 3a3HauyeHo, Lo, Biano-
BiIHO Ao cTaTen 8 Ta 22 KoHCTUTYUIiT YKpaiHK, He NianAaraTb 3aCTOCYBaHHIO CyAamu
3aKOHW Ta iHLWi HOPMATMBHO-MPABOBI aKTW, AKUMYU CKaCOBYIOTbCA KOHCTUTYLiVHI
npasa i cB06oAM NIOANHW Ta FPOMAAAHMHA, @ TAKOXK HOBI 3aKOHM, AIKi 3BY>KYIOTb
3MiCT Ta 06cAr BcTaHOBNEHUX KOHCTUTYL €0 YKpaiHuW | YAHHUMY 3aKOHaMU MpaB
i ceobopa. Cyan npuv BU3HaUYEHHI IOPVANYHOI CUMM 3aKOHIB Ta iHLINX HOPMATVBHO-
NpPaBOBUX aKTiB LOAO iX AiANbHOCTI MOBMHHI KepyBaTUcA KOHCTUTYLiEO YKpaiHu
AK aKTOM NpAMOI fii.
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[JepaBa, BiANOBIAHO 1O KOHCTUTYLIHUX NMPUHLKMNIB, 3060B'A3aHa rapaHTy-
BaTW NPaBO rPOMafAAHNHA Ha OfePXKaHHA NPU3HaYeHOl NOMYy NeHCii He3anexHo
Bifl TOro, ie NPOXKMBA€E 0co0a, AKil Mpr3HaUYeHa NeHcis.

Taknm YMHOM, yHaCNiAOK He3aKOHHUX Ai BiANOBiAaya, N031Bavy He3aKOHHO
6yno NpUNMHEHO BMMATy NEHCIi, NoYMHaloun 3 KBiTHA 2014 poKy, i HapaxyBaHHA
i BUNnaty neHcii 3 nunHAa 2014 poky.

MyHkTOM 1 noctaHoBwu MNpaBniHHA MeHcitHoro doHpy Ykpainm N29-1 Big
12.05.2015 «[po 3hincCHEHHA NOBHOBaXKEHb 3 06C/TYroBYBaHHSA CTPaxXyBaNbHUKIB»
BCTAHOBJIEHO, L0 06C/TYroBYBaHHSA CTPAxyBaJibHYKIB, AKi NepebyBatoTb Ha 06Ky
B ynpaBniHHAX QOHAY, WO TMMYACOBO He 34iCHIOTb abo 3AiNCHIOITb He B No-
BHOMY 06CA3i CBOT NOBHOBAXEHHS, Ha Nepiof NPoBeAEHHA aHTUTEPOPUCTUYHOT
onepaLiii, 30Kpema 34iicHeHHA 0611iKy NnaTexis, WO HAAXOAATb Ha PaxyHKM OpraHiB
MeHciiHoro poHay YKpaiHu, BigkpuTi B ycTaHoBax AT «OLanbaHK», NPUAHATTA 3BIT-
HOCTi, nepenbayeHol 3aKOHOAABCTBOM, 3HATTA 3 06/iKy CTPaxyBaNbHYKIB B OpraHax
MeHcitHoro ¢doHAy YKpaiHW, HajaHHSA [OBiAOK, BCTAaHOBMIEHNX 3aKOHOAABCTBOM,
dopmMyBaHHA 3BITHOCTI Ta BUKOHaHHSA 3aBAaHb, nependaveHnx nignyHktamm 2-4,
6,9-12, 16, 19 nyHKTY 4 [onoxeHHA Npo ynpaeniHHA MNeHcitHoro poHay YkpaiHm
B paiioHax, MicTax, paioHax y mMicTax, a TakoX Y MicTax Ta pafioHax, 3aTBepaxe-
HOrO NOCTaHOBO NpaBniHHA MeHciliHoro oHAay YkpaiHu Big 22.12.2014 N2 28-2,
3apeecTtpoBaHoro B MiHictepcTsi tocTuuii YKkpaiHu 15.01.2015 3a N241/26486,
34iicHoBaTK ynpasniHHAM lNeHciliHoro doHay YKpaiHu B paioHax, MicTax, paioHax
y MiCTax, @ TaKOX Y MicTax Ta parioHax [loHeLbKoi Ta JlyraHcbKoi ob6nacTei 3rigHo
3 10AaTKOM A0 Li€i NOCTaHOBW.

BignogigHo fo nignyHKTY 7 NyHKTY 4 [onoXeHHA Npo ynpasniHHaA [eHciHo-
ro ¢oHay YkpaiHu B palioHax, MiCTax, paloHax y MicTax, a TakoX npo ob’egHaHi
yNpaBniHHA, 3aTBEPLKEHOI0 NOCTaHOBO NpaBniHHA MNeHciHoro poHAy YkpaiHu
22.12.2014 N2 28-2, YnpasniHHa OoHAy BiANOBIAHO [0 NOKNAaeHNX Ha HbOTO 3a-
BAaHb NpW3HayvaE (3[iNCHIOE NepepaxyHOK) i BUMNayye neHcii, Lomica4yHe AoBiyHe
rpoLLOBe YTPUMaHHA CYAAAM Yy BiACTaBLii, JOMNOMOrY Ha MOXOBaHHA Ta iHLUI BUMaTU
BiAMOBIAHO OO 3aKOHOAABCTBA.

TaKrM YMHOM, MOBHOBAXEHHA BiAMNOBIAaYa WoA0 BUMNAAT! HUM NEeHCIii no3nBa-
4y >KOAHM HOPMaTUBHO-MPaBOBMM aKTOM iHLOMY YripasniHHto [TOY He nepeaaHo.

YnpasniHHaA MNeHcinHoro ¢oHAay Ykpainn B ApTeMiBCbKOMY paiioHi B M. JTyran-
CbKy y CBOEMY NncCTi no3mBady Big 11.10.2017 poky N°592/01-26 3a3Haunno, wo
no3mnBay Ma€ OTPUMyBaTK NeHcito BianosigHo Ao Bumor NoctaHosu KMY N2367 Big
05.11.2014, ogHaK No31Bay He € Ta He Ma€ HaMipy 6y T BHYTPILLHbO NepeMiLLeHO0
ocoboto, ToMy Aifl LiiEl NOCTaHOBK Ha NO3MBayva He PO3MOBCIOAKYETbCA.

Kpim Toro, okpim npaktrkm €CIJ], Wwo 3a3HayeHa BuLLe, 3aKoH YKpaiHu «[1po 3a-
6e3neyeHHA Npas Ta cBO6OL BHYTPILIHbO NepeMilleHrX 0Cib», a came CTaTTA 2,
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nepen6auvae, Wo YkpaiHa BXKMBa€E BCiX MOXMBIX 3aX0pAiB, nepefdayueHrx KoHCTUTy-
Li€to Ta 3aKoHaMM YKpaiHy, Mi>kHapOAHUMIN [OrOBOPaMM, 3rofa Ha 060B’A3KOBICTb
AKMX HaflaHa BepxoBHoto Papoto YKpaiHuy, Wwoao 3anobiraHHs BUHUKHEHHIO nepe-
ZLYMOB BUMYLLEHOTO BHYTPILLHbOTO NepeMilleHHA oci6. TakM YHOM, BUMOTa nif-
3aKOHHMX HOPMATMBHO-MPAaBOBYX aKTiB LOJO 060B'A3KOBOIo NepemilleHHs i pee-
cTpauii Ak BINO gna otpumaHHA NeHCii nopyLLye NPAMY HOPMY 3a3Ha4eHOro 3aKOHY.

CratTeto 19 KoHCTUTYLiT YKpaiHy BCTAHOBMEHO, L0 OpraHu AepaBHoi Bnaau
Ta opraHu MicLLeBOro camoBpAyBaHHs, ix nocagosi ocobv 3060B'A3aHi AiAaTy nuwe
Ha MifcTaBi, B MeXax MOBHOBa)eHb Ta y Crocib, wo nepenbayeHi KoHcTuTyLi€0
Ta 3aKOHaMu YKpaiHu.

BignosiaHo fo ctatTi 46 3Y «[po 3arafibHOO60B'I3KOBE AepPKaBHE MEeHCIiliHe
CTpaxyBaHHA» HapaxoBaHi CyMu NeHCii, Ha BUNNaTy AKNX NeHCiOHep MaB NpaBo,
ane He OTPVIMaB CBOEYACHO 3 BAIACHOI BMHW, BUMIAYylTbCA 3a MUHYNIA Yac, ane
He GiflbLLe HiXK 3a TPY POKM O AiHA 3BEPHEHHS 33 OTPMMAHHAM NeHCii. Y ubomy pasi
YacTMHa CyMy HEOTPUMAHOI NEHCIT, ane He Ginblu AK 3a 12 MicALiB BUMNIaYyeTbCA
OfHOYACHO, a peluTa CYMU BUMAYYETbCA LWOMICALUA PIBHAMW YaCTUHAMU, WO
He nepeBULLYIOTb MiCAYHOrO PO3MipY NeHcii. HapaxoBaHi Cymu NeHcii, He OTprMaHi
3 BVHV OpraHy, Wo NpM3HayvaE i BUNIayvye NeHcilo, BUNIauvyoTbCA 3a MUHYNWI Yac
6e3 06MeXKeHHs Byab-AKNM CTPOKOM 3 HapaxyBaHHAM KOMMEeHcaLii BTpaTy YaCcTUHU
goxofis. KomneHcauia BTpaTu YaCTUHW NEHCIi y 3B'A3KY 3 MOPYLUEHHAM CTPOKIB if
BMMNaTV NeHCioHepaMm 3[iNCHIOETbCA 3TiAHO i3 3aKOHOM.

BignogigHo po ctatTi 55 KoHCTUTYUiT YKpaiHN KOXHOMY rapaHTyeTbCA NPaBo
Ha OCKapeHHs B CYAi pilleHb, il um 6e3aianbHOCTI OpraHiB Aep>kaBHOI BNaaw,
OpraHiB MiCLLleBOro camoBpaayBaHHA, NOCafoBuX i CyK60BMX OCi6.

3rigHo 3i ctatTeto 6 KAC YKpaiHum cya npu BUpILLEeHHI CNpaBu KepyeETbCA MPUHLIA-
Nom BepPXOBEHCTBa NpaBa, BignoBiAHO [0 AKOro, 30KpeMa, NoANHa, il npasa Ta CBO-
6041 BU3HAOTbCA HANBULLMMM LLIHHOCTAMM Ta BU3HAYakoTb 3MICT | CMPAMOBaHICTb
AianbHocTi aepxasu. Cya 3aCTOCOBYE NPUHLIMIN BEPXOBEHCTBA MpaBa 3 ypaxyBaHHAM
CyAoBOI NpakTnkn €eponercbkoro Cyay 3 npas NtoanHW. 3BepHeHHA A0 aaMiHiCTpa-
TUBHOTO CyAY ANA 3aXUCTY NpaB i cBOOOS NIOAUHM | FpOMaasaHMHa 6e3nocepeHbo
Ha nigcTasi KoHcTUTYLiT YKpaiHu rapaHTyeTbcs. 3a60pOHAETLCA BiAMOBa B pO3rniAi
Ta BUPILLEHHi aAMiHICTPaTMBHOI CNpaBn 3 MOTMBIB HEMOBHOTW, HEACHOCTI, Cyne-
pPeunnBOCTI UM BiACYTHOCTI 3aKOHOAABCTBA, AAKE PErysito€ CipHi BiHOCUHMN.

BignogigHo go yactuHm 2 ctatTi 2 KAC YKpaiHuy, y cnpaBax Wogo OCKapKeHHA
piweHb, i un 6e3hianbHOCTI Cy6'eKTiB BNafHMX MOBHOBAaXEHb afMiHICTPaTUBHI
CYAW NepeBipAloTb, YN NPUNHATI (BUMHEHI) BOHM: 1) Ha MiacTaBi, y Mexax NMoBHO-
BaXkeHb Ta y CMocib, Lo BU3HaUYeHi KOHCTUTYL i€l Ta 3aKoHamMu YKpaiHu; 2) 3 BUKO-
PUCTaHHAM NMOBHOBAXXEHHSA 3 METOIO, 3 AKOIO Lie MOBHOBAXXEHHSA HafjaHo; 3) 06rpyH-
TOBaHO, TOOTO 3 ypaxyBaHHAM YCiX 06CTaBMH, LLLO MaloTb 3HAYEHHA AN1A MPUNHATTA
pileHHsA (BUMHEHHA Jii); 4) 6e3CTOPOHHLO (HeynepepnxeHo); 5) Lo6pocoBicHO;
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6) po3cyannBeo; 7) 3 LOTPUMaHHAM NPUHLMMY PIBHOCTI Nepes 3akoHOM, 3anobi-
raroum BCiMm popmam gUCKpUMiHaLii; 8) nponopuiiHo, 30Kpema 3 AOTPUMAHHAM
HeobxifgHOro 6anaHcy Mix 6yab-AKUMY HECMPUATAVBAMMW HaclifKaMu ANA Npas,
cBobop Ta iHTepeciB 0coby i LinsiMu, Ha LOCATHEHHA AKX CMPAMOBAHE Lie pilleHHs
(mif); 9) 3 ypaxyBaHHAM NpaBa 0coby Ha yyacTb y NpoLeci NPUAHATTA PilleHHS;
10) cBO€YACHO, TOOTO NPOTArOM PO3YMHOIO CTPOKY.

3aTakmx o6cTaBmH nosmsay OCOBA_1 Ma€e npaBo Ha NOHOBEHHA BUMIATX NeH-
Cii 3 KBiTHA 2014 poKy i HapaxyBaHHA Ta BUMNNATY NeHcii 3 nnunHa 2014 poky, a oTxe,
NO30BHi BUMOT NPO BU3HAHHS 6e34isNbHOCTI MPOTUMNPABHO Ta 3000B'A3aHHA
BUMHUTW NEBHI Ail NianAraioTb 3a40BOJIEHHIO.

PiweHHa BepxoBHoro Cyay B cnpaBi Npo BU3HaHHA 6e3aianbHoOCTi
YnpasniHHA MeHciHoOro ¢poHAy YKpaiHn NpoTUnNpaBHOIO

Ta 3060B’A3aHHA BUMHUTN NeBHi Aii (Woa0 neHcillHMX BUnnaT ocob6i,
fIKa He NepemicTUNacb Ha TePUTOPIlo, NiAKOHTPONbHY Ypagy YKpaiHu,
Ta Ma€ 6a)kaHHA OTPMMYBAaTI NEHCilo 3a MiCLieM CBOro NPOXKNBaHHA)

NMOCTAHOBA

01 nnctonapa 2018 poky

cnpaBa N2433/3146/15-a

agMiHicTpaTBHe npoBagXeHHA N2K/9901/12381/18

BuTtar
Bepxosuun Cyq YCTAHOBUB:

B rpyaHi 2015 poKy no3uBay 3BepHynaca Ao cyay 3 aAMiHiCTpaTUBHUM Mno-
30BOM, B AIKOMY Npocuna B13HaTy 6e3aianbHicTb YnpasniHHaA MeHcinHoro oHay
YKpaiHu B YXOBTHEBOMY palioHi M. JlyraHcbKa JlyraHcbKoi 0651acTi NpoTUnpasHoO
Ta 3060B'A3aTV OCTaHHbOrO CNIATUTK NO3KBaYvy NEeHCilo 3a BikOoM 3a nepiog 3
01 nunHa 2014 poky.

B 06r'pyHTyBaHHA MO30BHNX BUMOT 3a3Hauyusa, WO € NeHCIOHePOM i OTPUMY-
Basia MeHCilo 3a BiKoM, AKY i1 HapaxoByBano Ta crnnavysano YINQOY B }KoBTHeBOMY

Lo yepes nposefeHHA ATO, a TaKoX Yepes Bik Ta MOraHui CTaH 3[40POB’A He MOXe
BUIXaTu 3a MeXi MicTa JlyraHcbKa, a TOMy il npaBa Ha OTPUMaHHA NEHCIT NopyLIeHo.
<>

B KacauilHii ckap3i no3uBay, NoCUIAYMCh Ha MOPYLIEHHA CyfamMu nonepe-
AHIX iHCTaHLin HOPM MaTepianbHOro Ta NpoLecyanbHOro NpaBa, NPOCUTb CyAOBI
pilleHHA CKacyBaTu Ta yXBanmnT HOBE NPO 3a40BONEHHA N030BY. KacauiHy ckapry
06rpyHTOBaHO TUM, WO pilleHHA NPo NiKBigauilo Ta peopraHisauito Bignosigaya
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He nNpuimanocs, TobTo Le € NiACTaBOoIo A1A BU3HaHHA 6e3[iANbHOCTI OCTaHHbOro
LOAO0 HEBUMNATU MEHCiT NPOTUNPaBHUMM. 3a3HavaE, WO NPUNUHEHHA BUMATH
neHcii Bigbynoca Bcynepeu cT. 49 3akoHy YKpaiHu «[po 3aranbHoo608B'A3KoBe
Lep>KaBHe NeHCilHe cTpaxyBaHHsA». Haronowye, Wwo 6axa€ oTprMyBaTh NeHCito
3a MicLleM NPOXMBaHHA B M. JTyraHCbKYy.

3acnyxaBwu cygalo-Aonosigaya, cya npuinwoBs A0 BUCHOBKY, WO KacaliiHa
CKapra 3a40BOJIEHHIO He NiANAra€ 3 HaCTYMHUX NiACTaB.

Cypamu nepLuoi Ta anenAuinHol iHCTaHLiT BCTAaHOBMEHO, WO MO3MBay nepe-
6yBac Ha 0611iky y YIDY B XXoBTHeBOMY palioHi M. JlyraHCbKa Ta OTPUMYE NeHCito
3a BiKOM.

301.07.2014 BunnaTy neHcii no3nsayvy NpUNUHeHo.

20.11.2015 no3mBay 38epHynaca o YOy 8 oBTHeBOMY palioHi M. JlyraHcbKa
(3a agpecoto M. CTapobinbebK, JlyraHcbKa 06/1acTb) i3 3asiBOIO MPO MOHOBJIEHHS
BUMNIATK NeHCil.

MogHoi Bignosigi no3nBay He oTpumana.

BBaxatoum nopyLeHUmMM cBoi NpaBa Ha NeHciiHe 3abe3neyeHHnA, No3nBay
3BepHynaca A0 CyAy 3 BKazaH1M NMO30BOM.

BigmoBnAuM B 3af0BONEHHI MO30BHMX BUMOT, CYAN NonepeaHiX iHCTaHLin,
BMXOAWANY 3 TOrO, WO pilleHHA NPOo NikBidauilo, peopraHisauito Bignosigava Ypsa-
ZJOM He NpuUManocs, ToMy BiAnoBigay € TakKUM, O TMMYaCOBO He 3[iCHIOE CBOI
NMOBHOBAXKEHHA [0 NOBEePHEHHA M. JlyraHCbKa Mif KOHTPO/b OpraHiB fepaBHol
BNagw, OTXe, BifNoBifay He Ma€e MOXKNNBOCTI MPOBOAMWTU NEHCINHI BUNAaTh 3a Mic-
Lile3HaXOOKEHHAM.

Koneria cyanis, gocnigmeLum cnipHi NpaBoBiAHOCKHM, 3a3HAaYa€E HaCTyMNHe.

MpaBo Ha neHciHe 3a6e3neyeHHs, WO € 6e3nocepenHiM NpeaMeTOM Cropy,
rapaHTyeTbca cTatTeto 46 KoHcTuTyUii YKpaiHu, BiANOBIAHO A0 AKOI rpOMagaHu
MatoTb MPaBO Ha CoLlialIbHMIA 3aXUCT, L0 BKJTIOUAE NMPaBO Ha 3abe3neyeHHs X y pasi
NMOBHOT, YaCTKOBOI ab0 TMMYaCOBOI BTpaTK NpaLie3aaTHOCTi, BTpaTh rofyBasbHIKa,
6e3pob6iTTA 3 HE3ANEXKHUX Bif HUX 0OCTaBVH, @ TAKOX Y CTApOCTi Ta B iHWKMX BU-
nagkax, nepeabayeHnx 3akoHoM. Lle npaBo rapaHTyeTbcA 3arafibHOO60B 'A3KOBUM
[epaBHVM coLjianibHMM CTPaxyBaHHAM 3a PaxyHOK CTPaxOBMX BHECKIB rPOMafsH,
NiANPUEMCTB, YCTAHOB i OpraHisauiii, a TakKoX GIOXKETHUX Ta iHLLUX [XKepen co-
UianbHoro 3abesneyeHHs.

Y cTatTi 49 3akoHy YKpaiHu «[1po 3aranbHOO60B'I3KOBE AepKaBHE NEHCIilHe
CTpaxyBaHHA» 3a3HayeHi NiACTaBN NPUNNHEHHA Ta MOHOBNEHHA BUNAATU NEHCi.
Y yacTuHi 1 ui€i cTaTTi BU3HAYeHO, WO BMN/aTa NeHCii 3a pilleHHAM TepuTopianb-
HUX opraHiB MNeHcilnHoro ¢oHAy abo 3a pilleHHAM Cyay NPUNUHAETLCSA: 1) AKLO
neHciA Npr3HayeHa Ha NiacTaBi JOKYMEHTIB, WO MiCTATb HE[OCTOBIPHI BiAOMOCTI;
2) Ha BeCb Yac NPOXMBaHHA MeHCIOHepPa 3a KOPAOHOM, AKLLO iHLWe He nepenba-
YeHO Mi>KHapOLHUM JOroBOPOM YKpaiHu, 3rofa Ha 060B'A3KOBICTb AKOro HaaHa
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BepxoBHoto Pagoto YkpaiHu; 3) y pasi cmepTi neHcioHepa; 4) y pa3i HeoTpuMaHHA
npu3HaYyeHoi NeHcii npoTaroM 6 micauis niapag; 5) B iHWKX BMNagkax, nepeaba-
YEHVX 3aKOHOM.

3rigHo i3 3akoHoM YKpaiHu «[1po TMYacoBi 3axoau Ha nepiof NpoBefeHHs
aHTUTEpopucTYHOI onepauii» N2 1669-VIIl (B pefakuii, YNHHIA Ha MOMEHT BU-
HWKHEHHA CNipHMX NPaBOBIAHOCMH) Nepiog NPoBeAEeHHA aHTUTEPOPUCTUYHOT
onepauii — Le Yyac Mixk gaTolo HabpaHHA YMHHOCTI YKa3om lMNpe3ngeHTa YKpaiHu
«Mpo piweHHs Pagn HauioHanbHOI 6e3nekun i 06opoHN YKpaiHu Big 13 KBiTHA
2014 poky «[1po HeBigKNagHi 3axoau WOAO NofdanaHHA TePOPUCTUYHOI 3arpo3un
i 36epexeHHA TepuTopianbHOI UinicHOCTI YKpaiHu»» Big 14 KBiTHA 2014 poKy
N2405/2014 1a gatoto HabpaHHA YMHHOCTI YKazom Mpe3ngeHTa YKpaiHu npo 3a-
BEPLUEHHA NPOBEAEHHS aHTUTEPOPUCTNYHOT onepaLii abo BifiCbKOBUX fill Ha Te-
puTopii YKpaiHun.

BignosigHo fo po3nopagxeHHsa KabiHeTy MiHicTpis YkpaiHu Big 02 rpyaHa
2015 poky N2 1275-p «[1po 3aTBepAXeHHA Nepeniky HaceneHux NyHKTIB, Ha Tepu-
TOpIT AKMX 34iNCHIOBaNaca aHTUTEPOPUCTUYHA onepaLif Ta BUSHaHHA TaKUMMU, WO
BTPATUNN YMHHICTb, fieAKNX po3nopaakeHb KabiHeTy MiHicTpis YKkpaiHu», m. JTy-
raHcbK (JlyraHcbKka MicbKa pafa) BigHOCUTbCA [0 Nepeniky HaceneHnx NyHKTIB,
Ha TepUTOPIl AKMX 34iNCHIOBaNacA aHTUTEPOPUCTMYHA onepauis.

3rigHo 3 po3nopAaaxeHHAM KabiHeTy MiHicTpiB YkpaiHu N2 1085-p Big
07.11.2014 poky (3i 3miHamu) «[1po 3aTBEpAKEHHA Nepeniky HaceNeHNX NyHKTIB,
Ha TEPUTOPIT AKNX OPraHn AepaBHOI BagmM TMMYacOBO He 34iICHIOTb CBOI MOB-
HOBaXKeHHS, Ta Nepeniky HacefleHNX NYHKTIB, O PO3TallOBaHi Ha NiHii 3iTKHEHHA,
M. JlyraHCbK BiIHOCUTbCA OO nepeniky HaceNeHnX NyHKTiB, Ha TepUTOPIl AKX Op-
raHv gep»<kaBHol Bnaau TMM4YacoBO He 3[iNCHIOITb CBOI MOBHOBAXKEHHA.

MoctaHoBoto KMY Big 07.11.2014 poky 3a N2 595 3aTBepaxeHo TuMyacoBui
nopsafoK ¢iHaHCYBaHHSA GI0XKETHMX YCTaHOB, 3AiNCHEHHS CcoLiaNbHUX BMMaT
HaceneHHo Ta HaJaHHA GpiHAHCOBOT NIATPMMKM OKPEMUM NiANPUEMCTBaAM i Op-
raHisauiam JJoHeubKoi Ta JlyraHcbKoi obnacTen (gani — Mopsaaok) Ta 3060B8'A3aHO
MiHICTepCTBa, iHLWi LeHTpanbHi OpraHy BUKOHABYOI Blagn, MiCLeBi AepKaBHi ag-
MiHicTpauii 3abe3neunTtn fo 1 rpyaHa 2014 p. nepemilieHHA G104 KeTHNX YCTaHOB,
NiANPYEMCTB Ta OpraHisauii, Lo HanexaTtb Ao cdepu iX ynpaBniHHA, 3 HaCceNeHnx
NYHKTIB, HAa TEPUTOPIi AKX OPraHn AepKaBHOI Bafy TUMYaCOBO He 3[iICHIOI0Tb
CBOI MOBHOBAXXeHHA (Jani — TMMYaCcOBO HEKOHTPObOBaHA TEPUTOPIA), B HaCeNeHi
NYHKTW, Ha TepPUTOPIi AKX OpraHu Aep>kaBHOI BNaju 34iNCHIOIOTb CBOT MOBHO-
BaXKEHHA B NOBHOMY 06cA3i. lMepeMillleHH:A 30iNCHIOETHCA NULLE TUX BIOAKETHNX
YCTaHOB, NiANPUEMCTB Ta OpraHi3auin, Wo Yy pasi 3MiHM MicLe3HaXOo4XeHHA 3MO-
XKyTb 3a6e3neynT NPoBaAXeHHSA CBOET AiANbHOCTI.

3 maTepianiB cnpaBu B6AYAETHCH, WO HaYanbHUKaM ynpashiHb [eHcinHoro
doHpy YkpaiHu, 30kpema B YKOBTHEBOMY paiioHi M. JlyraHCbKa, Haka3aHo 3abe3-
neunTy nepemileHHA ynpaeniHHA MeHciiHoro doHAay YKpaiHum Ha TepuTopiio,
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Ha AKi opraHu gep<aBHOI BAaan 3[iNCHIOTb CBOI MOBHOBaXeHHA B MOBHOMY
06ca3i 3rigHo 3 rpadikom, B AKOMY JaToto nepeMileHHA YnpaBniHHA MeHciiHoro
doHay YkpaiHu B YKoBTHeBOMY palioHi M. JlyraHcbKa o YnpasniHHA MeHciliHoro
doHay Ykpainum B CrapobinbcbKoMy palioHi BU3HaueHa faTta — 26.11.2014 poky.

Mpote YnpaeniHHA MNeHciliHoro doHAay YKpaiHu B KoBTHeBOMY paiioHi M. JlyraH-
CbKa He nepemictunoca go YnpasniHHa MNeHcitHoro ¢oHay Ykpaitv B Ctapobinb-
CbKOMY paloHi Npo Lo ceigyatb N1cT fonoBHOro ynpasniHHaA MeHciliHoro poHay
YKpaiHu B JlyraHcbkiln obnacTi Big 14.03.2016 poky N2 2049/09; konis BUTAry 3 €au-
HOFO IepXKaBHOTO PEECTPY OPUANYHNX OCi6, Gi3nyHKX 0Cib — nignpremMuis Ta rpo-
MafACbKNX GOpPMyBaHb, 3riIHO 3 AKUM Y rpadi MiCLLIe3HaXOAKeHHSA PULNYHOT 0Co-
6 — ynpasniHHA MNeHciliHoro doHay Ykpainm B ’KoBTHeBOMY palioHi M. JlyraHcbKa —
BKa3aHa agpeca: JlyraHcbka o6nactb, M. JlyraHcbk, Byn. ®pyH3e, 6ygnmHok N2 121.

PiweHHs npo nikeigauito, peopraHisadito YnpasniHHa MeHciliHoro ¢poHay
YKpaiHu B MXOBTHeBOMY paloHi M. JlyraHCbKa He npuiManocs, BigTak YnpasniHHA
MeHcinHoro poHAay YkpaiHu B ’KOBTHEBOMY paiioHi M. JTyraHCbKa € TakmMm, Lo TUM-
YACOBO He 3[1iINCHIOE CBOT MOBHOBAXKEHHSA.

3a noctaHoBolo lNpasniHHA HauioHanbHoro 6aHKy Ykpainu (gani — HBY) Big
23 nunHAa 2014 poky N2436 Ha TepuTtopii [JoHeLbKoi Ta JlyraHcbKoT obnacTeli no-
ynHatoum 3 24 nunHA 2014 poky 3anpoBaKeHo Haf3BUYaNHNIA pPexnm poboTu
6aHKiBCbKOI cmcTeMm, a mocTaHoBoto Bif 06 cepnHa 2014 poky N2466 «Mpo npu-
3yNMHEHHA 31iNcHeHHA diHaHCcOoBKX onepauin» HBY 3060B'A3aB 6aHKM YKpaiHy,
HebaHKiBCbKi YCTaHOBU Ta HaLiioOHasIbHOrO onepaTopa MOLUTOBOro 3B'A3KY, AKi €
NAATKHUMK OpraHi3auiAaMmn BHYTPiLWHbOAEPXKaBHUX/MiXHAPOAHNX MAATIXHNX
cuctem Ta/abo iX yyacHUKaMu, NPU3ynUHUTI 3AINCHEHHA YCiX BUAIB GiHaHCOBMX
onepaLin Ha TepuUTopii, AKa He KOHTPONIDETLCA YKPAIHCbKOIO BN1AJ0I0, 0 Nepexony
paioHy/micTa obnacHoro 3HaueHHsA [loHelbKoi Ta/abo JlyraHcbkoi obnacTei nig
KOHTPONb yKpaiHCbKOT BNaau.

07 nuctonaga 2014 poky KMY npuinHas noctaHoBy N2 595 «[leaki nutaHHA
biHaHCyBaHHA GIOAMETHYX YCTAaHOB, 3AINCHEHHA COLianbHNX BUMMAT HAaCeNIEHHIO
Ta HagaHHA $iHaHCOBOI NIATPUMKY OKpeMUM NiANPUEMCTBAM i opraHisadiam [lo-
HeLbKoi Ta JlyraHCbKoT 06nacTeid, a TakoX iHLLUX NaTeXiB 3 paxyHKiB, BiAKPUTAX
B opraHax KasHauencTtsa», AKO0 3aTBepAKeHO TuMyacoBuii nopagok GiHaHCyBaH-
HA GI0XKETHNX YCTAaHOB, 3AiICHEHHA COLiaibHUX BUMAT HaCeNIeHHIO Ta HafjaHHSA
¢diHaHCOBOT MIATPUMKM OKpeMUM MiANPUEMCTBAM i opraHizauiam [JoHelbKoi Ta
JlyraHcbKoi obnacTteit, a TakoX iHLWKX NAaTeXiB 3 PaxyHKiB, BiGKPUTMX B OpraHax
KasHauerncTtsa (gani — TumyacoBmin NOpsaAoK).

Kpim Toro, Koneria cyaais 3asHavae, wo 06.08.2014 poky lNpasBniHHA Ha-
LioHanbHOro 6aHKy YkpaiHu NpunHAno noctaHoBy N2 466, AKO NOCTaHOBJIEHO:
6aHKam YKpaiHv Npu3ynuHUTA 34iNCHEHHA yCix BUAiB ¢iHaHCOBUX onepaLiin y Ha-
CeneHnX NyHKTax, fAKi He KOHTPOMIOITHCA YKPaTHCbKO BNafoto; HebaHKIBCbKMM
yCTaHOBaM Ta HaLlioOHaNbHOMY OornepaTopy MOLWTOBOro 3B'A3KY, AKi € MNaTiKHUMMN
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opraHisayiaMun BHYTPILUHbOAEPKABHUX/MiIXKHAaPOAHNX NAATIXHUX CUCTeM Ta/abo
X y4aCcHMKamu, NpU3ynuHUTY onepawii 3 NpuriMaHHA/BUNAATU NepeKasy KOLWTiB
3/Ha TepuTopii, AKIi He KOHTPOJIOIOTLCA YKPATHCbKOIO BNafolo.

Koneria cyanie NnoroA»yeTbcA 3 BUCHOBKaMU CYAiB MOMepefHix iHCTaHUin,
LLIO MPaBO Ha NeHcilHe 3abe3neyeHHA 3AiCHIOETbCA He TINbKM LWIAXOM Hapaxy-
BaHHA MeHCii, a N GaKTUYHMM OTPMMAHHAM HapaxoBaHUX CYM, LLIO HEMOXJIMBO
6e3 BifHOBNEHHA Po60TU 6AHKIBCbKOI CUCTEMM Ha TEPUTOPIT HAaCENIEHUX NMYHKTIB,
AKi He KOHTPOJIITbCA YKPATHCbKOIO BNafOl0.

MyHkTOM 1 noctaHoBK KabiHeTy MiHicTpiB YkpaiHu Big 05.11.2014 N2 637
«Mpo 3piiCHEHHA coLianbHMX BUNMAT BHYTPILIHbO NepemMileHnm ocobam» BCTa-
HOBJIEHO, WO NPU3HAYEHHA Ta NPOLOBXKEHHA BUMMATW NEHCIN (LLOMICAYHOrO
ZOBIYHOrO rPOLOBOro YTPMMaHHA), LOBIYHUX AepPXKaBHUX CTUMEHAIN, YCix BU-
AiB couianbHOI 4OMOMOrY Ta KOMMNEHCaLiln, MaTepianbHOro 3abe3neyeHHs, Ha-
[aHHA couianbHMX MOCAYT 32 PaXyHOK KOLWTIB Aep)KaBHOro broaxeTy Ta GoHAiB
3aranbHOO60B'A3KOBOIO fep>KaBHOro COLiaNbHOro CTPaxyBaHHA BHYTPILWHbO
nepemilleHM 0cobam 3AiNCHIOTHCA 3a MicLieM NepebyBaHHsA TaKmMx ocib Ha 06-
NiKy, Wo NiATBEPAXKYETbCA AOBIAKOW, BUAAHOIO 3rifHO 3 NopaakoM odbopmeHHsA
i Bpayi JOBiAKM NPO B3ATTA Ha 06/iK BHYTPILLHbO NepemileHoi ocobu, 3aTeep-
IXeHnM noctaHoBoto KabiHeTy MiHicTpis Ykpainu Big 01.10.2014 N2 509. Bunnara
(NpofoBXeHHA BUMNATU) MEHCI (LLIOMICAYHOrO JOBIYHOMO FPOLLOBOrO YTPUMAHHS),
JOBIYHUX JepKaBHUX CTUMEHIN, yCixX BUAIB coLiafibHOI LONOMOrY Ta KOMMeHcaLil,
MaTepiafibHOro 3abe3neueHHs (Aani — couianbHi BUNIATK), WO NPU3HAYEHI 3a3Ha-
UeHVM 0cobam, 3AIMCHIOETLCA BMKIOUYHO Yepes paxyHKM Ta Mepexy YCTaHoB i
NPUCTPOIB Ny6MiYHOro akLioHepHOro ToBapucTaa «ep)aBHWUiA owagHNN 6aHK
YKpaiHu».

To6T0 3a Npunrcamn HaBefeHoi HOPMU YMOBaMM MPU3HAYEHHA Ta NMPOAO-
BXXEHHSA BUMMATW NEHCI BHYTPILLHBO NepemilleHM 0cobaM €: 3HaXOOKEHHA BHY-
TPIiLHBbO NepemilleHnx ocib Ha obniky MicLA NnepebyBaHHS, WO NIATBEPAXKYETHCA
[OBI[IKOI0; HAasABHICTb paxyHKy B ycTaHoBI MAT «[lep»aBHUi1 owagHnn 6aHK».

MpoTe BKa3aHWM NiA3aKOHHWI aKT He € 3aKOHOM, TOMY He MO>Ke 3BYKyBaTu UK
CKacoByBaTV NpaBa rpomafsH, AKi BCTAaHOBEHO HOPMATVBHO-NPaBOBVMY aKTaMU
BULLOT IOPMANYHOI CMnN. Kpim TOro, BiH He perynoe NUTaHHA WOAO 34iNCHEHHA
NeHCinHMX BUNnaT ocobam, siki 3 paiioHiB npoeegeHHa ATO Jo TenepiwHboro
yacy He nepecenuInca Ta NPOJOBXKYTb NPOXKMBATY 3a CBOIM MNOCTINHUM MicLieM
NPOXKMBAHHA Ha TEPUTOPIT, AKa HEe KOHTPOJIIOETbCA OpPraHamMun AepaBHOI Blagu.

CratTeto 24 KoHcTutyuii YKpaiHu BCTaHOBEHO, O FPOMafAHN MatoTb PiBHI
KOHCTUTYLiHI NpaBa i ceoboawn Ta € piBHUMN Nepes 3aKOHOM.

He moxe 6yTv NpuBineiB un o6MexXeHb 3a 0O3HaKaMKn pacu, KONbopy LWKipy,
NONITUYHMX, PENITriNHNX Ta iHWNX NepeKoHaHb, CTaTi, ETHIYHOro Ta CcouiaNbHOro
NMOXOJKEHHA, MallHOBOIO CTaHy, MiCLIA NPOXKUBAHHA, 3@ MOBHUMM abo iHWNMYN
O3HaKamu.
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BignosiaHo fo cTaTTi 64 KOHCTUTYLT YKpaiH1 KOHCTUTYLiHI npaBa i ceoboam
TIOAVIHN | FPOMaAAHVIHA He MOXYTb By Tv 0OOMeXeHi, KpiM BUMafKiB, nepeabayeHmnx
KoHcTutyui€to YkpaiHu.

B ymoBax BOEHHOro abo Hafi3BMYaNHOrO CTaHy MOXKYTb BCTAHOBJIOBATUCA
oKpeMi obMexeHHA npas i cBoO0f i3 3a3HaYEHHAM CTPOKY Ail X OOMeXeHb.

Hi BOEHHWNI, Hi HAA3BNYANHUI CTaH B YKPaiHi B LiSIOMY, AIK i Ha OKpeMuXx Tepu-
Topisix [JoHeubKoi Ta JlyraHCbKoT o6nacTeit, He 3anpoBagKeHO.

Koneria cynais BKasye, WO BiACYTHICTb y MO31Baya CTaTyCy BHYTPILIHbO Me-
pemileHoi 0coby He BNIMBAE Ha peanisaLiio npasBa Ha NeHCilHe 3a6e3neyeHHs.

Mpu uboMmy 3rifHO 3 NYHKTOM 2 CTaTTi 4 3aKOoHy YKpaiHu Big 18 ciuHaA 2018 poky
Ne 2268-VIII «[Mpo 0cobnmBOCTi Aep>KaBHOI MOMITUKM i3 3a6e3neYeHHA AepKaBHOro
CyBepeHiTeTy YKpaiH1 Ha TMMYaCcOBO OKyrnoBaHuX Teputopiax y [loHeubkin Ta Jly-
raHCbKiln 06nacTaAX» LinAMM AepXaBHOI MONITUKN €, 30KPEMa, 3aXMCT Npas, cBobox
i 3aKOHHKX iHTepeciB i3NYHNX Ta LPUANYHKX OCiO; Ta NyHKTamu 1, 3, 4 cTaTTi 6
Liboro 3aKoHy, fie BKa3aHo, L0 OCHOBHMMY HanpAMamuy 3ax1cTy npas i cBobon
LMBINIbHOrO HaceNleHHA Ha TMMYacoBO OKYMOBaHMX Teputopiax y [loHeupbkKin Ta
JlyraHcbKin 06nacTsx €: 3aXMCT OCHOBOMONOXHMX MNOMITUYHUX | FTPOMAAAHCHKNX
npa. i cBO60A NOANHY; CNPUAHHA 3a6e3MneYeHHI0 BiJHOBIEHHA NOPYLLEHNX MaTe-
pianbHKX NpaB; CNPUAHHA 3abe3neUYeHHI0 CoLianbHO-eKOHOMIYHMX, EKONOTYHNX
Ta KynbTypHUX NoTpe6.

OTXXe, NPaBO Ha OTPMMAHHA MEHCIT He 3aNeXMTb Bif MiCLA MPOXKMBaHHA NO-
31Baya, AKe 3HaXOAMTbCA Ha HEMIAKOHTPONbHIN YKpaiHi Teputopii.

OpHak B NO30BHiIl 3aBi Ta KacaUilHil ckap3i Nno3rBay HanonArae Ha 30608'a-
3aHHi Bignosigaya — YNQY B KoBTHeBOMY paioHi M. JTyraHCbKa — MOHOBUTM BUMNATY
neHcii 3a micuem it pakTUYHOTO NPOXKMBAHHS.

BopgHouac opraHu fgepkaBHOiI Blagn Ta opraHn MiCLLeBOro CamoBpPAAYBaHHS,
X NocaioBi 0co6u 3060B's13aHi AiATK NMLIe Ha NiACTaBi, B MeXXax MOBHOBAXeHb Ta
y €noci6, wo nepepbaveHi KoHcTMTyUi€ Ta 3aKkoHamy YKpaiHu (YacTuHa apyra
cTatTi 19 KoHCTUTYUil YKpaiHum).

MpoTe, AK BCTaHOBAIEHO CyAaMu NOMepeAHiX iHCTaHLUin Ta NiaTBepAXKEeHO
MaTepianamu cnpasu, YnpasniHHA MNeHcinHoro doHay YKkpaiHu B XKoBTHEBOMY
paioHi m. JlyraHcbKa He nepemicTnoca fo YnpasniHHaA MeHciiHoro poHay Ykpa-
THM B CTapobinbcbKomy paioHi. 3rigHo 3 Koni€to BUTATY 3 EANHOIO AepXKaBHOro
peecTpy PUANYHMX 0Ci6, Gi3nyHMX 0Ci6-NigNPMEMLIB Ta rpOMagCcbKMx GopMyBaHb
y rpadi MicLe3Haxo KeHHA PUANYHOT 0cObY — ynpaBniHHA MNeHcinHoro poHay
YKpaiHu B XOBTHEBOMY paiioHi M. JTyraHcbKa — BKa3aHa afpeca: JlyraHcbka ob6nacTb,
M. JlyraHcbk, Byn. ®pyHse, 6yanHok N2 121.

OTXXe, BiAnoBiay € TaknM, LLIO TMYACOBO He 3/1iNCHIOE CBOI MOBHOBAXKEHHSA,
a Tomy 3a6e3neunTn HapaxyBaHHA Ta BUMNNaTy NeHcii Ha Yac cripHKX NpaBoBia-
HOCWH, TaK i Ha AaHWI Yac € HEMOXTMBUM. Y CBOIO Yepry s peanisauii cBoro
npaBa Ha NeHcinHe 3abe3neyeHHA NO3MBayvy Cnif 3BePHYTUCA A0 ByAb-AKOro
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BigAineHHaA MNeHcinHoro doHAy YKpaiHu, WO 3HaXOAUTLCA Ha MiAKOHTPOSbHIl
YKpaiHi TepuTopil.

PiwweHHa BepxoBHoro Cyay B cnpaBsi W00 BU3HaHHA

npoTtunpasHolo 6e3gianbHocTi YnpaBniHHaA MeHciliHoro ¢poHAy YKpaiHu
(o0 HeHapaxyBaHHA Ta HeBUMIaTU NEeHCil)

Ta 3060B’siI3aHHA MOHOBUTU HapaxXyBaHHA Ta BUMATy NeHcii

NMOCTAHOBA

17 6epe3Ha 2020 poky

cnpasa 227/2158/17

agMiHicTpaTBHe npoBagxeHHA N2 K/9901/24192/18

Burar
Bepxosuuin Cya BCTAHOBUB:
Y nunHi 2017 poky OCOBA_1 3BepHynacb o Cyay 3 NO30BOM, B AKOMY MPOCHna:

— BU3HATU NPOTUMpPABHO 6e3aisnbHICTb ynpaBniHHA MNeHcinHoro ¢oHay
YKpaiHu B byfbOHHIBCbKOMY panoHi M. [loHeubKa Wo[o HeBUNNaTK il NeHcil
3 01 cepniHa 2014 poKy i He HapaxyBaHHi Ta HeBunnaTi neHcii 3 01 nucronaga
2014 poky;

- 300608B'A3aTV NOHOBUTY BMUNANaTy NeHcii301 ceprnHA 2014 poKy i HapaxyBaHHA
Ta Bunnaty newcii 3 01 nncronaga 2014 poky.

B 06rpyHTYBaHHA NO30BHNX BUMOT MOCKanach Ha Te, Lo Ao nunHA 2014 poky
OTprMyBarna neHcito B YnpasniHHi. Pazom 3 Tm 3 nuctonaga 2014 poky HapaxyBaH-
HA Ta BUNNaTy NeHcii Bianosigay npunuHue. Beaxae Taki Ail Bignosigava npotu-
NPaBHUMM Ta TaKMMU, LLIO MOPYLLYIOTb il MpaBa, rapaHToBaHi KOHCTUTYU €0 YKpaiHw.

MocTaHoBoto lo6poninbCcbKOro MicbKpalioHHOTo cyay [loHeLbKoi o6nacTi Big,
30.08.2017 p. N030B 3aJ0BONEHO.

Br3HaHO npoTrnpasHoto 6e3aianbHicTb ynpasniHHaA MNeHcinHoro doHay Ykpa-
iHM B ByAbOHHIBCbKOMY palioHi M. [lJoHeLbKa WoA0 HEBUMIATU NO3MBaYLi NeHCil
3 01 cepniHa 2014 poKy i He HapaxyBaHHI Ta HeBunnaTi neHcii 3 01 nucrtonaga
2014 poky.

30608B'A3aH0 ynpaBniHHA [MeHciliHoro poHay YKpaiHu B byibOHHIBCbKOMY
parioHi m. [loHeLbKa MOHOBUTY NO3KBayLi BUMnaty neHcii 3 01 cepnHa 2014 poky
i HapaxyBaHHA Ta BuNnaTty nexcii 3 01 nncronaga 2014 poky.

BrvKOHaHHA NOCTaHOBM CyAy B YaCTWHI CTATHEHHA Ha KOPUCTb MO3MBaYKM NEHCil
3a OQiIH MiCALb JOMYLIEeHO A0 HeraMHOro BUKOHaHHS.

MNocTtaHoBOW [JoOHeUbKOro anenAuinHoOro agMiHiCTpaTMBHOTO CyAy Bif
31.10.2017 p. nocTtaHoBy [JobponinbCcbKoro micbkpanoHHoro cyny [JoHewbKoT
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obnacrTi Big 30.08.2017 p. cKacOBaHO Ta NPUIHATO HOBY, KOO Y 3aJ0BOSIEHHI MO-
30BY BifMOBNEHO.

3 pilweHHAM cyay anenAauinHol iHCTaHLii He Noroamnach No3rBay, 3BepHysnachb
3 KacaLiiHO0 CKaproto, B AKil MOCUIalouNCh Ha NOPYLIEHHSA anenayiiHiM CyfoM
HOPM MaTepianbHOro Ta NpoLecyasbHOro Npasa, NPocua Noro ckacyeaTtu Ta 3a-
JIMLLNTK B CUAi NOCTaHOBY CyAly NepLIol iHCTaHLil.

B 06rpyHTyBaHHA KacaLiHOI cKapry nocunanacb Ha Te, Wwo KoHcTutyuieo
YKpaiHu He nepef6ayeHo 06MEXEHHA KOHCTUTYLIIHOMO NpaBa Ha OTPYMaHHSA NeH-
cii nig yac npoeaeHHA ATO, He MiCTUTb TakoT HopMK i 3aKoH YKpaiHu «[1po 60poTb-
6y 3 TePOPU3MOMY, Ha AKNI 3[iNCHEHO NOCUNAHHA CyAOM anenALinHoi iHCTaHLil.

Kpim TOro, nocunanach Ha Te, WO BCi HOPMATVBHO-NPaBOBi aKTW, 3aCTOCOBaHiI
anenAuinHMM CyAoM Nif Yac BUPILLEHHA AaHOT CNPaBU PeryniolnTb OTPUMaHHA
MeHCiN Ta coliafibHVX BUMIAT BUKJTIOYHO BHYTPILIHBO NEpeMilleHMN ocobamu.
B cBolo yepry, ik 6yno BCTaHOBMIEHO CyAamu i BignoBigae fincHum obctaBnHam
CrnpaBsu, MO3KBay He € i HIKonu He 6yna BHYTPILWHbO NepemileHoto ocoboto.

3anepeuytoum NpoTu KacawiriHoi ckapru 'Y NMOY B [loHewubkil obnacti npocuno
y il 3a40BONEHHI BiZMOBMTU, @ MOCTAHOBY CyAy anenAuifHOI iHCTaHUiT 3annwnTn
6e3 3MiH.

3acnyxaBLluv Cyaal-AonoBigaya, nepesipuBLLY B MeXax 4OBOAIB KacaliiHOT
CKapru Ha nigcTaBi BCTAaHOBMEHUX GpaKTUYHUX 06CTaBMH CNpaBy NPaBUSIbHICTb
3aCTOCYBaHHA CyAamy HOPM MaTepianbHOro Ta NpoLecyanbHOro npasa cyg npu-
XOAUTb BUCHOBKY, L0 KacaliiHa cKapra nignara€ 3afoBOIEHHI0 BUXOAAYN 3 Ha-
CTYMHOrO.

Cynamu nonepeaHix iHCTaHLUii BCTaHOBJIEHO, LLIO NMO31MBay € MeHCIOHepOM, Ma€e
CTaTyC AUTUHW BiHW, WO NiATBEPAXKYETbCA KOMIEIO0 NOCBIAYEHHS.

Micuem npoxmBaHHA (NpyM. HaceneHuin nyHKT Ha TOT).

Takox cygamu BCTaHOBIEHO, WO NO3MBay CTaTyC BHYTPILWHbO NepemilleHol
0cobu He odopmnAna, BiANOBiAHY AOBIAKY HE OTPMMYBasa, O No3uBaYeMm He 3a-
nepeuvyeTbCA.

3rigHo HagaHoT iHdopMmauii 3 LleHTpanbHOT 6a3u faHNX ofep»KyBadiB NeHCil
[aTol0 OCTaHHbOrO HapaxyBaHHA NeHCiT no3nsavy 3HaunTbcAa 04.10.2014 p.

3 nucta fonosHoro ynpasniHHA MY B loHeubKiln 0b6nacTi BCTaHOBNEHO,
Lo Nno3uBayKka nepebyBae Ha 06MiKy B ynpasiiHHi MNeHcinHoro doHAy YkpaiHu i
byaboHHiBCbKOMY palioHi M. [loHeLbKa, OTprMyBasa NeHcCirHi BUnaaTh 3a MmicLiem
baKkTMUHOro NpoXKMBaHHA Mo nuneHb 2014 poky Yepes BigAiNeHHA NOWTOBOrO
3B'A3Ky. MicALUb OCTaHHbOIO HapaxyBaHHA NeHCii )oBTeHb 2014 pokKy.

He noroguswuch 3 giamu Bignosifgaya Woao NpUNMHEHHA HapaxyBaHHA Ta
BMMNATK i MEeHCii, No3rBay 3BepHynach A0 CyAy 3 AaHVM MO30BOM.

YxBanioouu pilieHHA MPo 3aJ0BOSIEHHA MO30BHMX BUMOT CyZ NepLUOl iHCTaHLii
BVIXOZMB 3 TOTO, L0 3 OrNIAAY Ha Yac MPUNUHEHHA opraHom MeHcinHoro ¢oHay Bu-
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naaTn No3meayy NeHcii, 3a3HayeHa BiANoBigayem nigcraBa NPUNMHEHHA BUNIATU
neHcii, He 6yna nepepbayeHa YNHHUM 3aKOHOLABCTBOM, TOMY BUMaTa NeHCii Ma€e
6y TV NOHOBIEHA 3 Yacy NPUMVHEHHSA Tl BUNAATK, AKe 6yN0 HENPaBOMIPHUM.

CkacoBytoumn NOCTaHOBY CyAy NepLUOT iHCTaHLii Ta yXBanoouy HOBY Npo Bif-
MOBY B 3a[J0OBOJIEHHi MO30BY, Cy/ anenAuiiHOT iHCTaHLiT BUXOAVB 3 TOro, Lo 0cobu
3 HaceNleHnX MYHKTIB, Ha TEPUTOPIT AKNX OPraHn AepxaBHoi BNagu TMM4YacoBO
He 37iliCHIoI0Tb ab0 34iMCHIOTb He B MOBHOMY 00CA3i CBOT MOBHOBaXKEHHSA, MatloTb
NpaBO Ha ofepaHHA NeHCINHMX BUNNaT 3a YMOBU NepeMillleHHA B HaCeNleHHi
NYHKTW, Ha TepUTOPIi AKX OpraHu Aep>kaBHOI BNaju 34iNCHIOIOTb CBOT MOBHO-
BaXKEHHA B MOBHOMY 06CA3i, i 3BepHEHHS 1O CTPYKTYPHOrO Nigpo3ainy micuesoi
AeprKaBHOT aAMiHiCTpaLlii 3 MTaHb COLiaNbHOro 3aXMCTy Ta B3ATTA Ha 00K, WO
Ma€ 6y TV NiATBEPAXKEHO AOBIAKOI0 NPO B3ATTA Ha 06/1iK BHYTPILLUHbO NepeMiLLeHOoi
ocobwu.

Mpun ubomy anenAuiiHWA Cyd NocMnaBcA Ha BUCHOBKYM BepxosHoro Cyay
YKpaiHu B noctaHoBi Bif 12.04.2017 p.y cnpasi N26-51uc17.

Pa3om 3 Tm no3mBay ao 6yab-AKoro opraHy lNeHcinHoro ¢oHay YKpaiHu Ha Te-
puTOPIl, NiAKOHTPONbHIN YKPaTHCbKI BNagi, i3 3aABOI0 NPO BUMATY LLOMICAYHNX
NeHCiNHMX BUNAAT He 3BepTanacs, Ha 06MiK AK BHYTPILUHbO NepemilieHa ocoba
He CTaBana, y 38’A3Ky 3 Y/M BifCyTHI NiACTaBW A1A 3a40BOSIEHHA NO30BHUX BMMOT.

BoaHouac cya AifiloB BUCHOBKY, O NO3MBay He No36aBJieHnin MpaBa Ha OTpu-
MaHHA MeHCil Ha NiAKOHTPOSbHIM OpraHam AepXaBHOI Bfaan YKpaiHu teputopii
y pasi daKkTy peecTpaLii AK BHYTPIiLLHbO NepemiLieHoi ocobu.

3 BMCHOBKaMM Cyfly anenauifiHol iHCTaHLii Koneria cyaniB He NOrofXyeTbca 3
HaCTYMHUX MOTUBIB Ta NepenbayYeHrx 3aKOHOM MiacTaB.

MpaBo Ha NeHCiNHe 3a6e3neyYeHHsA rapaHTyeTbCA cTaTTelo 46 KoHCTUTyLiT
YKpaiHu, BiANoBiAHO 4O AKOI rpOMafAHM MaloTb MPaBO Ha CoLianbHUN 3aXMCT,
Lo BKJTIOYAE NpaBo Ha 3abe3neyeHHs iX y pasi NOBHOI, YaCTKOBOI abO TMMYacoBOT
BTPaTW NpaLe3faTHOCTI, BTPATU rofyBanbHIKa, 6e3po6iTTa 3 He3anexHUX Bif HUX
06CTaBWH, a TAKOX Yy CTapOCTi Ta B iHLWMX BMNaAKax, nepenbayeHnx 3akoHom. Lle
NpaBo rapaHTY€eTbCA 3arafibHOOO0B'A3KOBYM [lepXKaBHVM COLliaibHUM CTPaxyBaH-
HAM 3@ pPaxyHOK CTPaXOBWX BHECKIB rPOMagAH, NiANPUEMCTB, YCTaHOB | opraHisauin,
a TaKOX OIOIXKETHUX Ta IHLWKMX IpKepen colianbHOro 3abesneyeHHs.

MpuHLMNK, 3acapn i mexaHiaMu GyHKLIOHYBaHHA c1CcTeMM 3arainbHOO60B'A3-
KOBOrO ep»aBHOro NeHCIMHOro CTpaxyBaHHA, MPU3HAUYEHHSA, NepepaxyHKy i
BUM/IATK NEHCI, HafaHHA colianbHUX nocnyr 3 KowTis MeHcinHoro ¢oHay, wo
bopMyOTbCA 33 PaxyHOK CTPaXOBUX BHECKIB pO60TOAaBLLiB, OI0AXKETHUX Ta iHLLNX
IpKepers, BU3HavaloTbcsA 3aKkoHOM YKpaiHu «[1po 3aranbHO060B'A3KOBe AepKaBHe
neHciHe cTpaxyBaHHaA» Big 09.07.2003 p. N2 1058-1V (gani — 3akoH N2 1058-1V).

CraTTeto 8 3akoHy N2 1058-1V nepefi6baueHo npaBo rpoMagsaH YKpaiHu Ha oTpu-
MaHHA NEHCINHNX BMUNAT Ta CoLiaibHUX NOCAYT.
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BipnosigHo fo ctatTi 47 3akoHy N2 1058-1V neHcia BunnayvyeTbca Wwomicaua
opraHisauisamu, Wo 34iNCHI0ITb BUNATY | JOCTaBKY MeEHCIN, y CTPOK He Mi3Hiwe
25 uncna micaus, 3a AKUIN BUNAYYETbCA NEHCIA, BUKMOYHO B rpoLwoBiii dopmi
3a 3a3HayeHVMU y 3adABi MicLieM GpaKTMUYHOIo NPOXKKMBAHHA NEHCIOHEPa B MeXax
YKpaiHy abo nepepaxoBYETbCA Ha BU3HAUYeHNI L€t 0c060t0 6aHKIBCbKMI paxyHOK
y NopAgKy, nepef6ayeHoMy 3aKOHOAABCTBOM.

YactmHoto 1 cTatTi 49 3akoHy N2 1058-1V BM3HaueHo nepenik nigcras npunu-
HEeHHA BMMATU NEHCIT 3a pilleHHAM TepuTopianbHUX opraHis lNeHciliHoro doHay
abo 3a piweHHAM cyny. 3a3HauyeHiln B Uil CTaTTi Nepenik NigcTaB NPUNUHEHHA
BUMNIATY NEHCIT € BUYEPNHMM Ta Nepefbayae MOXKIIMBICTb MPUMNVHEHHS BUNNIATY
neHcii 3 iIHWKX NifCTaB Nvwe y BUNajaKax, nependbadeHmnx 3akoHOM.

Yka3zom lNpe3sunpeHTa YKpainm Big 14.04.2014 p. N°405/2014 BBegeHo B gito pi-
weHHA PHBO YkpaiHu Big 13.04.2014 p. «[po HeBigKnagHi 3axoau wopno 60poTbom
3 TePOPUCTUYHOLO 3arpo3010 | 36eperkeHHs TepuTopianbHOI LinicHOCTI YKpaiHu» Ta
po3noyaTo NpPoBeAeHHA aHTUTEPOPUCTUYHOI onepalii Ha TepuTopii [JoHeubKoT
i lyraHcbKoi obnacrei.

3rigHo 3akoHy YKpaiHu «[1po TMMyacoBi 3axoau Ha Nepiog NpoBeeHH:A aHTU-
TepopucTnyHoi onepadii» N2 1669-VIII (B peaakuii, YNHHIN HA MOMEHT BUHVMKHEHHSA
CNipHUX NPaBOBIAHOCKH) Nepiof NPoBefeHHA aHTUTEePOPUCTUYHOI onepaLlii — Le
yac MiX AaTor HabpaHHA YMHHOCTI YKa3om lNpesnaeHTa YKpaiHm «[po pilleHH:A
Paawv HauioHanbHOi 6e3nekn i 06opoHn Ykpainu Bif 13.04.2014 p. «[po HeBigKnaaHi
3axoAu WoA0 NoAOoSIaHHA TePOPVCTUYHOT 3arpo3u i 36epeXkeHHA TepuTopiabHOT
uinicHocTi YKpaiHu» Big 14.04.2014 p. N2405/2014 Ta gatoto HabpaHHA YNHHOCTI
YKazom lNpe3ungeHTa YKpaiHy Npo 3aBepLUeHHA NPOBeAeHHA aHTUTEPOPUCTUYHOT
onepaii abo BiCbKOBUX il Ha TepuTOpil YKpaiHu.

Ha yac npynnHeHHA HapaxyBaHHA Ta BMUMIAaTX NO3MBayy NeHCii, BigNoBigHO
[0 po3nopsagxkeHHa KMY Big 30.10.2014 p. N2 1053-p m. [loHeLbK Oyno BKIOYEHO
[0 nepeniky HaceneHUx MyHKTIB, Ha TEPUTOPIT AKUX 3[iNCHIOETbCA aHTUTePOPUC-
TMYHa onepauia Ta opraHu gepkaBHoi Blagn TMMYacoOBO He 3[iMCHIOTb CBOI
NMOBHOBAKEHHA.

BkasaHe po3nopaAgXeHHA BTPATUIO YNHHICTb Ha MiACTaBi pO3MopAAKEeHH:A
KMY Big 02.12.2015 p. N2 1275-p, AKUM 3aTBEPAKEHO Nneperik HacesieHNX NyHKTIB,
Ha TepuTopii AKNX 3[iACHIOBaNaca aHTUTepPOPUCTNYHA onepauis, y AKOMY Yy po3-
Aini «JJoHeubKka 06/1acTb» TaKOX MiCTUTbCA M. [lOHeLbK, e 3apeeCcTpoBaHa Ta
NPOKMBAE No3rBay.

MocTaHoBoto MNMpasniHHA HauioHanbHoro 6aHKy YkpaiHu (gani — HBY) Big
23.07.2014 p. N°436 Ha TepuTopii [loHeLbKoT Ta JlyraHcbKoi obnacTeil, noyrHa-
toun 3 24.07.2014 p. 3anpoBajXeHO HaA3BUYANHUNA PEXUM PO6OTU GaHKIBCbKOT
cmcTemu, a noctaHoBoto Bif 06.08.2014 p. N2 466 «[po npu3ynHeHH:A 3AiICHEHHSA
diHaHcoBux onepauii» HBY 30608'A3aB 6aHKM YKpaiHK, HebaHKIBCbKi ycTaHOBM Ta
HaLioHanbHOro onepatopa NOLWTOBOrO 3B'A3KY, AKi € NAATIXHUMM OpraHizauiamm
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BHYTPiLIHbOAEPXKABHUX/MiP>KHAPOAHMX NAATIXKHUX CMCTEM Ta/abo iX yyacHMKamu,
NPU3YyNUHUTY 34iINCHEHHSA YCiX BUAIB GiHAHCOBKX onepaLill Ha TepuTopii, AKa
He KOHTPOJTIETLCA YKPAiHCbKOI0 BNafoto, A0 Nepexoay paoHy/micta obnacHoro
3HaueHHA [JoHeLbKoT Ta/abo JlyraHcbKoi ob6nacTten nif KOHTPONb YKPaiHCbKOT
Bnagu.

MoctaHoBsoto KMY Big 07.11.2014 p. N2 595 3aTBepaKeHO TMyacoBmin NOPALOK
biHaHCyBaHHA GIOAMETHYX YCTaHOB, 3AINCHEHHA COLianbHNX BUMAAT HAaCeNIEHHIO
Ta HajaHHA GpiHaHCOBOI MIATPUMKM OKPEMMM MiANPUEMCTBAM i opraHisauiam [o-
HelbKoTl Ta JlyraHCbKOT 06nacTein Ta 3060B'A3aHO MiHICTePCTBa, iHLWI LeHTPasbHi
OpraHv BUKOHaBYOI BNlaau, MiCLIEBi iep»KaBHi agMmiHicTpaLlii 3a6e3neunTu o 1 rpya-
HA 2014 poKy nepemilieHHA BI0XeTHUX YCTaHOB, NIANPUEMCTB Ta OpraHisauin,
Lo Hanexatb A0 chepu iX ynpasniHHA, 3 HACENEHUX MYHKTIB, HA TEPUTOPIT AKNX
OpraHu iep>kaBHOI Blagy TMMYACOBO He 3[iNCHIOTb CBOT MOBHOBAXEHHS (gani —
TUMYACOBO HEKOHTPOJIbOBAHA TEPUTOPIA), B HACeNEeHi NYHKTN, Ha TepPUTOPIi AKKX
opraHu AepKaBHOT BNafy 34iNCHIOTb CBOi MOBHOBA)EHHA B MOBHOMY 06CA3i.
MepeMileHHA 30iNCHIOETLCA NNLLE TUX BIOAXKETHUX YCTAHOB, MiANPUEMCTB Ta Opra-
Hi3aLil, Wo B pasi 3MiHM MiCLIe3HaXO[PKEHHA 3MOXKY Tb 3a0€3MeynT NPOBaLKEHHSA
CBOEI AiANbHOCTI.

MpaBo Ha neHciliHe 3abe3neyeHHA 3AiMCHIOETLCA He NULLE LWIAXOM Hapaxy-
BaHHA MeHCii, a N GaKTUUYHVM OTPMMAHHAM HapaxoBaHUX CYM, LLIO HEMOXJIMBO
6e3 BigHOBNEHHA Po60TU HaHKIBCbKOT CUCTEMU Ha TEPUTOPIT HaCeNeHNX NYHKTIB,
AKi He KOHTPOJIOIOTbCA YKPATHCbKOIO BNagolo.

MocTaHoBoto KabiHeTy MiHicTpiB YkpaiHu Big 05.11.2014 p. N2637 «[Mpo 34i1-
CHEHHA couianbHMX BMMAAT BHYTPILWHbO NepemiweHnm ocobam» BU3HAYEHO,
O MPU3HaYeHHA Ta NPOAOBXEHHA BUMIATK YCiX BUAIB cOLiaNbHOI AONOMOrH
Ta KOMMeHcalii, MmaTepianbHOro 3abesneyeHHs, HajaHHA colianbHUX NOCAyr
3a paxyHOK KoLTiB pOHAIB 3arafibHOO60B'A3KOBOro fepPXaBHOMO CoLianbHOro
CTpaxyBaHHsA BHYTPILLUHbO NepeMmilleHM 0cobaM 34iiICHIOTbCA 3a MicLleM nepe-
6yBaHHA Takmx 0cib Ha 06niKy, WO NiAgTBEPAKYETLCA AOBIAKOO, BUAAHOMO 3rifHO
3 MNopsgkom odbopmMneHHs | BuAayi OBIAKM NPO B3ATTSA Ha 06K BHYTPiWHbO
nepemilieHoi ocobu, 3aTBepaXeHUM noctaHoBoto KabiHeTy MiHicTpiB YkpaiHu
Big 01.10.2014 p. N2 509. Bunnata (NpoaoBeHHA BUNAaT) NEHCIN (LLoMicAYHOro
[OBIYHOrO rPOLIOBOr0 YTPUMaHHA), AOBIYHUX AeprKaBHUX CTUNEHAIN, YCiX BUAIB
couianbHOT OMOMOTM Ta KOMMEHCaLii, MaTepianbHOro 3abe3neueHHs (aani - co-
UianbHi BUNNaTH), WO Npr3HaYeHi 3a3HaYeHM 0co6am, 30iCHIOETbCA BUKITIOUHO
yepes paxyHKM Ta Mepexy yCTaHOB i NpUCTPOIB Ny6niYHOro akLioHepHOro ToBa-
puctBa «[lepKaBHU owwaaHMii 6aHK YKpaiHu».

3a HaBefleHOro NpPaBoOBOro perynoBaHHA, YMOBaMM NPU3HaYeHHA Ta Npo-
LOBXEHHA BUMNATK NEHCIN BHYTPILLHbO NepeMilleHnM 0cobaM €: 3HAXOOMKEHHA
BHYTPILLUHBbO MepeMilleHnX 0cib Ha 06niKy mMicusa nepebyBaHHSA, WO NiATBEPAXKY-
€TbCA [OBIAKOIO; HAABHICTb paxyHKY B ycTaHoBi MNAT «[lepkaBHUi oLaaHWn 6aHK».
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BopgHouac, Ak 6yno BCTaHOBIEHO Cyiamu, MO3MBay He € BHYTPILWHbO Nepemi-
LLleHO 0CO0010 Ta NPOXKMBAE Ha HEMIAKOHTPOMbHIN YKPAIHCbKIl Bnagi TepuTtopil.

Po3srnapatoun cnpasy 3i cxoxumu npaBoBigHocnHamm (N 243/3505/16-u)
Benuka MNManata BepxosHoro Cyny y noctaHosi Big 20.09.2018 p. ginwna BUCHOBKY,
LLIO HeHalaHHA No3KBaYeM, AKMI He € BHYTPILLHbO NepeMmilleHOoo 0co60t0, AOBIAKM
Npo B3ATTA 1Oro Ha 06MiK AK 0cobu, AKa NepemilLyeTbCA 3 TUMYACOBO OKYMOBaHOT
TepuTopii YKpaiHu abo parioHy nposeaeHHs ATO, He € NifcTaBoo AnsA HEBUMATY
no3rBayy CTPaxoBUX BUMMAT.

Y uin xe cnpasi Benvka MNanata BepxosHoro Cyay Br3Hana Takum, Lo He Bif-
nosigae GpakTMYHMM 06CTaBMHaAM CNpaBK NPaBOBKII BUCHOBOK BepxoBHOro
Cyay YKpaiHu, BucnoBneHun y noctaHosi Big 12.04.2017 p. y cnpasi N26-51uc17,
OCKIiNbKM Ha faTy il IpUIAHATTA Habpany 3aKOHHOT CMNY PilleHHA CYAiB y Cnpasi
N2826/18826/14, AKMMIN BU3HAHO HE3AKOHHWM MYHKT 2 TMMUYacoBOro NopAaKy
diHaHCyBaHHA Gl0AXETHUX YCTAHOB, 3LiNCHEHHA coLiaibHMX BUMNMAT HaCENIEHHIO
Ta HagaHHA $iHAHCOBOI NIATPUMKY OKpPEeMUM MiANPUEMCTBAM i opraHisadism [Jo-
HeLbKoI Ta JlyraHCbKOi obnacTei, 3aTBepkeHoro noctaHoBoto KabiHeTy MiHicTpis
Ykpainu Big 07.11.2014 p. N2 595.

TakvM UMHOM, BIACY THICTb Y NO3MBaya CTaTyCy BHYTPILLHbO NepeMileHOi 0Co-
61 He MOXKe BIJIMBaTY Ha peaiisalilo npaBa Ha NeHciliHe 3abe3neyeHHs.

Kpim TOro, BUKMOYHMIA Nepenik nigctas A4na NPpUNMHEHHA BUMATY NEHCIN
HaBefeHo y cTaTTi 49 3akoHy YKpaiHu «[po 3aranbHo0bO0B’'A3KOBE fepKaBHe
neHcCinHe CTpaxyBaHHAY, HAABHICTb AKMX Y CNpaBi, WO PO3rNAAAETbCA, BCTAHOB-
neHo He byro.

BogHouac, y noctaHosi Big 06.08.2019 p.y cnpasi N2433/172/16-a BepxoBHui
Cyn [iNwoB NpoTUNEXHOrO BUCHOBKY, a Came, L0 BPaxoByIouW, WO MO3MBaY He €
BHYTPILLHbO NepeMiLLEHO 0COH01D, MPOXKUBAE HA HEMIAKOHTPOSbHIN YKPATHCbKIl
Bnafli TepuTopii, NPaBoOBI NiACTaBY ANA BM3HAHHA NPOTUNPABHO 6e3AiaNbHOCTI
I'YNQ®Y B JlyraHcbkirn ob6nacTi WoAo HeBMNIaTU NO3MBaYy NEHCil 3a BUCYrolo POKiB
Ta 3000B's13aHHs BifMNoBigavYa cNaaTUTL NO3MBavy BCIO CyMy MeHCiT 3a nepiod 3
cepnHa 2014 poky — BiACyTHI.

Mpwv uboMy CyA BKa3as, Lo No3uBay He no3baBneHnii NpaBa Ha OTPUMAaHHSA
NeHCii Ha NiGKOHTPONbHIN OpraHam AeprkaBHOI BNagun YKpaiHu TepuTopii B pasi
peecTpaLii AK BHYTPIiLUHbO NepemiLleHoi ocobu.

BopHouac, 3a3HaueHe piweHHs BepxoBHoro Cyay He MiCTUTb BUCHOBKIB OO0
BiICTYNy Bif paHilwe cdpopmoBaHOro BUCHOBKY Benukoi MNanatu BepxosHoro Cyay
y cnpaBi N22433/505/16-1, y 3B'A3KY 3 UMM nepepbayeHi u. 1 cT. 346 nigctasu
ANA nepefavi Cnpasyv Ha PO3rnAg nanaTtv BiACyTHi.

Lo cTocyeTbca MNMocTtaHoBM npaBniHHA MeHciliHoro ¢oHAay Ykpainu Big
12.05.2015 p. N29-1, akoto 3aTBepaxeHo MNepenik ynpasniHb MeHcinHoro GoHay
YKpaiHu B paioHax, MiCTax, paioHax y MiCTax, a TaKoX 00'eAHaHNX ynpaBniHb [JoHe-
ubKoi Ta JlyraHcbKoi obnacTtei, AKi 34iCHI0I0Tb MOBHOBAXEHHSA 3 00C/TyroByBaHHSA
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CTpaxyBaJlbHUKIB Ha Nepiof NpoBefeHHA aHTUTEPOPUCTUYHOI onepaLlii, TO Taka
3aCTOCYBaHHIO 1O CMipPHMX MPaBOBiIAHOCKH He NignAra€, ockinbkn uen MNepenik
CTOCYETbCA NMLIE NMOBHOBAXKEHb yrnpaBfiHb [eHcinHoro poHay YKpaiHum wopo
CTpaxyBaSIbHUKIB, @ He 3aCTpaxoBaHuX Ocib.

PiweHHa BepxoBHoro Cyay B cnpaBi

Npo BU3HaHHA HE3aKOHHUM Ta CKaCcyBaHHSA pillleHHs,
3060B’A3aHHA BUMHUTI NeBHi Al (Mpo npn3HavyeHHA

Ta BUNiaTy AepKaBHOI ONOMOr NPy HAPOAXKEeHHi ANTUHN)

NMOCTAHOBA

14.02.2018

cnpaBa N2591/610/16-a
npoBagxeHHA N2 K/9901/12622/18

Burar
Bepxosuuin Cyn BCTAHOBUB:
1. MPOLIEAYPA

1. OCOBA_2 3BepHynacsa fo cyay 3 N030BOM [0 YnpaB/iHHA coLiaibHOro 3a-
XUCTY HaceneHHA CyMCbKOI MiCbKOI pafm Npo CKaCyBaHHA pilleHHA YNpaBiHHA
npadi Ta couianbHOro 3axucty HaceneHHA CymCbKOI MiCbKOT pagun Npo BiAMOBY
B NMPU3HaYeHHi colianbHoi gonomoru Big 16.11.2015 Ta 3060B's3aHHA BignoBigaya
NPU3HaYMTK couianbHy JOMOMOTY NPV HAPOOXKEHHI AUTUHU.

2. [1030BHi BUMOr MOTMBOBaHI MPOTUMNPABHICTIO Al Bignosigaya Wopfo Bia-
MOBWV BUMJTAaTUTK MO3M1BaYy COLianbHy ONMOMOTY NPW HAPOMXKEHHI ANTVHM 3@ Bif-
CYTHOCTI 3aKOHHUX NiACTaB ANA Takol BiAMOBW.

3. MocTaHoBot0 3apiyHoro parioHHoro cyay M. Cymu Big 18.05.2016, 3anuwe-
Hoto 6e3 3MiH yxBanot XapKiBCbKOro anenAuifiHoro agMiHicTpaT1BHOro cyay Bif
19.07.2016, Nn030B 3a[10BOJIEHO MOBHICTIO.

4.Y nopaHin KacauinHin ckapsi [lenapTameHT coLianbHOro 3aX1cTy HaceneHHsA
CyMCbKOT MiCbKOI pafi i3 NOCMMIaHHAM Ha NOPYLLEHHA CyAamm NepLuoi Ta anenauin-
HOT IHCTaHUi HOPM MaTepianbHOro Ta NpoLecyasbHOro NpaBa NPOCUB CKacyBaTuh
OCKap»yBaHi CyA0Bi pilleHHA Ta NOCTaHOBUTM HOBE, AKMM Y 33a[J0BOJIEHHI NO30BY
BiZAMOBUTN.

5. KnonotaHb npo po3rnag KacauiiHOT cKapru 3a ix y4yacTio y4acHUKaMu
CNpaBsu He 3aABJIEHO.

Il. A0OBOAU KACALIIMHOI CKAPTU

6. Bignosigau y cBOi KacauilHi CKap3i HaronoLye, o Aonomora npu Ha-
POAKEHHI AUTUHY MPU3HAYAETLCA Ta BUMJIAYYETbCA BUKITIOYHO 3@ YMOBU, AKLLO
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BiINOBiAHE 3BePHEHHA HAAINLLMNO Big 0COOM He Ni3Hille HiX Yepe3 12 KaneHgapHUX
MICALB NiCNA HAPOAXKEHHA ANTUHN. Y AaHOMY BUMaAKy No31Bay y BCTAaHOBIEHUN
CTPOK i3 3BEPHEHHAM NPO NPM3HaYeHHA JONOMOr A0 BiAMNOBiAaya He 3BepHynacs,
a BigTaK BTpaTWia NpPaBo Ha OTPUMAHHA 3a3HayeHOT JOMOMOT .

<...>

14.3ap0BOSbHAOYM MNO30BHI BUMOTM, CYA NepLUoi iHCTaHLji, 3 TO3ULi€0 AKOro
noroanBCA Cyq anenAuiHol iHCTaHLiT, BUXOANB 3 TOro, L0 NO3MBaYy He 3MOra BUYac-
HO HafaTn YNpasniHHIO couianbHOro 3axmcty HaceneHHA CyMCbKOi MiCbKOI paau
MOBHUI NaKeT JOKYMEHTIB, HEOOXiAHMX ANA NPU3HAUEHHA AOMOMOrU, BHACNiLOK
06cTaBuH, AKi He 3anexanu Bif ii Boni, a Tomy ii MpaBo Ha OTPUMaHHA 3a3HayeHol
[OMoMOoru NigNArae NOHOBIEHHIO.

<>
IV. OUIHKA cyay
<>

16. BignosigHo Ao cT. 10 3akoHy YKpainu «[1po gep»kaBHy Aonomory cim'am 3
AiITbM/» ONOMOTa NPY HAPOAXKEHHI ANTUHN 32 LM 3aKOHOM HafAa€TbCA OQHOMY
3 6aTbKiB AUTUHY (OMiKYHY), AKUI NOCTIHO NPOXMBAE Pa3oM 3 AUTUHOLO.

17. 3rigHo 3i ctatTelo 11 3akoHy YKpaiHu «[po gepaBHY AOMOMOryY CiM'AM 3
AiTbMW» fOMOMOra 6aTbKam NPU HAPOAKEHHI AUTVHUN NPU3HAYAETLCA Ha NiACTaBi
CBiAOLTBA NPO HAPOAXKEHHA AUTUHMW.

18. lonomora Npu HapOAKeHHI AUTUHM NPU3HAYAETLCA 3@ YMOBU, AKLLO
3BepHEeHHA 3a il NpM3HaYeHHAM HadinWNo He Ni3Hile ABaHaAUAT MiCALIB 3 AHA
HaPOOKEHHA ANTUHN.

19. Cygamun nonepeaHix iHCTaHUin BCTaHOBMIEHO, WO BignoBiAHO A0 AOBIAKM
Big 09.09.2015 no3mBay B3sATa Ha 061K AK 0c06a, NepemilieHa 3 TUMYACOBO OKY-
nosaHoi Teputopii 4o m. Cymu.

20. 3BepTatoumcb 15.10.2015 go Bignosigava i3 3aABOK NPO HapaxyBaHHA
i BUMNaTy JONOMOTY MPU HAPOAXKEHHI AUTUHY, NO3MBaY Hajana CBiAOLTBO NPO Ha-
poakeHHA anTuHu, sugaHe 01.11.2014 sigainom gepkaBHOI peecTpauil akTiB
LMBINbHOTO CTaHy pPeeCTpauinHoi cily»k6u CBEPASIOBCLKOrO MiCbKOTO ynpaBsliHHA
tocTnuii JlyraHcbKoi o6nacri.

21.Bignosigay cyyLIHO 3a3HAYaE, Lo B CUITY MOMNOXKeHb CTaTTi 9 3akoHy YKpaiHu
«Mpo 3abe3neyeHHA Npas i cBO60A rPOMaAAH Ta NPaBOBUI PEXMM Ha TUMYaCOBO
OKYMOBaHil TepUTOPIi» 3a3HaYeHe CBIAOLTBO € HEQIICHUM i He CTBOPIOE NPaBOBUX
HacnifgKie, OCKiNIbKM BUAaHe Ha TepuUTopii, AKa AepkaBHUMM OpraHamu YKpaiHu
TUMYaCOBO He KOHTPOJTIOETBCA.

22. 3 ornapy Ha BMKnageHe Koneria cyanis BepxosHoro Cyay 3a3Hauaeg, Wo
Ha MOMEHT NPUNHATTA CnipHOro piweHHA Big 16.11.2015 y Bignosigaya 3 ornagy
Ha NonoxeHHA cT. 19 KoHcTutyuii YkpaiHu He 6yno 3aKoHHKX NiacTas Afld npusHa-
UEHHSA No3KMBaYy AONOMOT N NPY HAPOAXKEHHI ANTUHU, OCKINbKY OCTaHHBOIO He Byno
[0[aHO [0 3aABM BCiX HEOOXiAHUX OKYMEHTIB.

250 » [lopatok 4



23. TakuM YMHOM, CYAN NONepeaHix iHCTaHLi BiNLWAn NOMUIKOBMX BUCHOB-
KiB LLLOAO HAaABHOCTI NiACTaB ANA CKaCyBaHHA pilleHHA YnpaBniHHA npadi Ta coui-
anbHOro 3axmcTy HaceneHHA CyMCbKOI MiCbKOT pafu Npo BiAMOBY B NPU3HAYEHHI
couianbHoi gornomoru Big 16.11.2015, a ToMy ocKap»yBaHi CyOBi pilleHHA y 3a-
3HaYeHil YaCcTUHI NiANAraioTb CKaCyBaHHIO.

24.Y 1ol e yac BepxoBHui Cy BBaxae 3a HeobXigHe 3a3HaunTV HacTyrmnHe.

25. flk BXKe 3a3HaueHo BuLLe, MO3MBaAY BHaC/iLoK 60oBYX Aili Ha Cxopi Ykpa-
THM 3MyLeHa Byna nepeixati 3 MicLA CBOro NMOCTIMHOMO NPOXKUBAHHA Ao M. Cymu.

26.B mexax BcTaHoBfIieHoro B €TaTTi 11 3akoHy YkpaiHu «[1po aep»aBHy foMo-
MOTY CiM'AM 3 AiTbMU» CTPOKY NO3KBay 3B€PHYyaca O BiAnoBifaya 3a OTPUMaHHAM
ZAOMOMOTY NPY HAPOIMKEHHI AUTUHW.

27. OTprMaBLLM BiIMOBY, NO3MBay 3BepHynach [0 CyAy i3 3aABOIO NPO BCTa-
HOBNEHHA IPUJNYHOTO PaKTy.

28.05.11.2015 PiweHHAM 3apivyHoro panoHHoro cyay m. Cymm (cnpaBa
N2 591/7251/15-u) BCTaHOBNEHO $aKT HapoaxeHHs autnHn OCOBA_4 IHOOP-
MALIA_T.

29. Ha nigcTaBi 3a3HavyeHOro CyaoBOro pillleHHA No3rBayYemM OTPMMAHO CBifO-
uTBo Npo HapopxeHHA OCOBA_4 cepii HOMEP_1, BngaHe 24.11.2015 3apiuyHum
BiAAINOM AeprKaBHOI peecTpauii akTiB UMBinbHOro ctaHy CyMCbKOro MiCbKoro
ynpasniHHA CTULiT.

30. BignosigHo fo n. 44 [MopAaaKy NpM3HayYeHHsA | BUNIaTU geprKaBHOI omMo-
MOrU CiM'AM 3 LiTbMK, 3aTBEPAKEHOro noctaHoBot KabiHeTy MiHicTpiB YkpaiHu
Bif 27.12.2001 N2 1751, y pa3i Konv Ao 3aABU He AofaHi BCi HEOOXiAHI JOKYMEHTH,
OpraH coLjianbHOro 3axncTy HaceneHHA NOBILOMIIAE 3aABHUKA, AKI JOKYMEHTUN Ma-
t0Tb 6y T NoAaHi 4OAATKOBO. AKLLO BOHM OYAYyTb NOAAHI He Mi3Hille HiX NpoTArom
OAHOro MicAUA 3 AHA ofepXaHHA 3a3HAYEHOro NOBIJOMIIEHHA, AHEM (MicsaLem)
3BEPHEHHA 3a NPU3HAYEHHAM JOMOMOI BBAXKAETbCA AeHb (MicALb) NPUNHATTA
abo BiANpaBneHHs 3asBu.

31. CBigouTBO NPO HAPOAPKEHHA ANTUHU BUAHEe NO3MBayvy Ha NifacTaBi cyao-
BOTO PilLeHHA NiCnA CNANBY CTPOKY, BU3HaYeHoro B NyHKTi 44 Mopagky N2 1751.

32. MNpote BepxoBHuit Cyn AOXOAUTb BUCHOBKY, WO GaKT OTPMMaHHA No3u-
BaueMm CBiOLUTBa NPO HaPOAXKeHHA ii AUTUHKM nuwe 24.11.2015 (NnoHag vepes pik
nicnA HAPOZXKEHHS) HE 3aNeXaB Bif BOJIi MO3MBaya Ta 3yMOBJIeHUI 06CTaBMHaMK,
AKi 06'ekTrBHO 3aBaguny OCOBA_2 oTpumaTy 3rafilaHe CBigoOUTBO paHille.

33. Cyp anenAuinHol iHCTaHLiT CYLWHO 3a3HayuB, WO BigNOBIAHO A0 CTaTTi 3
KoHBeHLUii npo npaBa AnUTUHK, paTudikoBaHOi NocTaHOBOW BepxoBHOi Pagu
YkpaiHcbkoi PCP Big 27.02.1991 N2 789-XIl, B ycCix AiAx WwWopao Aiten, He3anexHo Bif
TOro, 34iMICHIOIOTLCA BOHM AiePXKaBHUMM Y/ MPUBATHUMM YCTAaHOBaMMU, LLO 3aiima-
I0TbCA NMUTAHHAMU COLianbHOro 3abe3neyeHHs, cynamu, agMiHICTPaTUBHUMY Y
3aKOHOAAaBYMMY OpraHamMu, MepLIoYeproBa yBara NnpuUAINAeTbca AKHaNKpaLomy
3abe3neyeHHIo iHTepeciB ANTUHW. [lep>kaBur-yyacHULi 3060B'A3yl0TbCA 3abe3neyn-
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TV BUTUHI TaKWI 3aXUCT i NiKNyBaHHA, AKi HeOOXiAHI anA il 6narononyvus, 6epyun
[0 yBary npaea 1 060B’A3KM 1i 6aTbKiB, ONiKYHIB UM iHLLMX OCi6, AKi BignoBigaoTb
3a Hel 3a 3aKOHOM, i 3 LIiEI0 METO BXMBATb BCiX BiANOBIAHMX 3aKOHOOABYUX i
agMiHicTpaTMBHUX 3axogiB. [lep>kaBu-yyacHuULi 3a6e3neuytotb, Wob ycTaHOBMY,
Cny»6u i opraHu, BignoBiganbHi 3a NiknyBaHHA NPo AiTel abo ix 3axX1cT, Bignosiga-
JIM HOPMaM, BCTAHOBJIEHVIM KOMMETEHTHUMI OpraHaMU, 30KPeEMa, B rany3i 6esneku
I OXOPOHU 3[0POB’A Ta 3 TOUKM 30PY YMCIIEHHOCTI i MPUAATHOCTI iX MepcoHany,
a TAaKOX KOMMETEHTHOro HarnAagy.

34. Kpim TOro, BapTo 3a3Ha4ynTu, WO JOMNOMOra Npu HapO4XKeHHI ANTUHN
3a CBOEIO MPUPOLOL0 € OMNOMOTO0 CaMill AUTWHI, @ He iT 6aTbKam.

35. B paHoMy BrnagKy HEMOX/UBICTb CBOEYACHOTO 3BEPHEHHA OAHNM 3 6aTb-
KiB 1O OpraHy, AKUN 34iNCHIOE MPU3HAaYeHHA JONOMOTN NPU HAPOLMKEHHI ANTUHM,
NPU3BOANTb A0 NOPYLIEHHA iHTepeciB ANTUHN.

36. Takmm YyrHOM, 6epyun [0 yBarn HeobXiaHICTb 3aXUCTY iHTEepeciB mano-
NiTHbOI ANTWHK, BPaxoByUn Ty 06CTaBUHY, WO NO3UBay BCynepey CBOIin BONi
3MyLeHa byna 3MiHUTY MicLie NPOXKMBaHHA BHACNI[OK NpoBefeHHA Ha Cxogi YKpa-
TH 6OMOBMX Ail (WO ManNo HAaCNiIAKOM HEMOXKNBICTb CBOEYACHOTO 0GOPMIIEHHS
BiANOBIAHMX JOKYMEHTIB Ta 3BEPHEHHA 32 OTPUMaHHAM [OMOMOrK), BUXo4AYN
i3 3aBAaHb aAMiHICTPAaTUBHOIO CYAOYMNHCTBA, Koneria cypais BepxosHoro Cyay
Aiwna BUCHOBKY MPO HasiBHICTb NigCcTaB Ay1s 3060B'A3aHHA BignoBsigaya nprsHa-
untn OCOBA_2 couianbHy gonomory npuv HapogxeHHi gutnHn OCOBA_4.

<...>

PiweHHa Benukoi Manatn BepxosHoro Cyay B LuBinbHii

cnpaBi 3a no3oBoM ¢isnuHOi 0cobu Ao BigAiNeHHs BUKOHaBYOI
Aunpekuii QoHay colianbHOro cTpaxyBaHHA Bif HewWwacHNxX
BUNafgKiB Ha BUPOGHMLTBI i npodeciliHnx 3axBoploBaHb YKpaiHu
y KaniHiHcbkomy parioHi M. lopniBku [loHeLbKoi o6nacri

Npo CTArHeHHA HeBUMNJIayeHOoi OAHOPa30Boi JoNoMOoru

Ta WOMiCAYHUX CTPaXoBUX BUNAAT

NMOCTAHOBA

20 BepecHsa 2018 poky
Cnpaa N2243/3505/16-4
[MpoBagxeHHA N2 14-271uc18

Burar
Benuka MNanarta BepxosHoro Cyany BCTAHOBUJIA:

Y kBiTHi 2016 poky OCOBA_3 3BepHyBCsA [0 Cyay 3 yKa3aHUM N030BOM, 06-
I'PYHTOBYIOUM CBOT BUMOTU TUM, LLIO BiH 6araTo poKiB npaLitoBas Ha NiaNpreEMCTBaXx
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BYTifIbHOI NPOMMCIOBOCTI YKpaiHu, y TOMy umcni Ha waxTi im. A. |. Tariosoro [ep-
»aBHOro nignpuemctea «Aptemsyrinna» (gani — AN «AptemByrinnsa») pob6ounm
niaszemHoi WwaxTHoi npodecii 3 NoBHMM pobounm aHem nig 3emneto. Moro npaus
TpuBanuin yac Bifdysanaca B WKiAAMBUX yMOBax. 26 yepBHaA 2014 poKy TpanuecaA
HellacHWI BUNafOoK, NOB’A3aHUI 3 BUPOOHULTBOM: BiH OTPUMaB TPYLAOBeE Kai-
uTBO (TpaBmy Horu). Po6oTopaBeLb NPOBIB PO3CAiAyBaHHA, CKNaB Ta BULAB aKT
3a ¢opmoto H-1 npo HewacHNn BUNAAoOK, NOB'A3aHWIA 3 BUPOGHMLTBOM. licna
NPOXOAMXEHHA MO3MBayYeM CTaLioHapHOro 11 ambynaTopHOro fikyBaHHA Ta 06-
CTEXeHHA B MEAUYHUX YCTaHOBAX, BiH y 2014 poui 6yB HanpaBneHuii Ana ornagy
8o Meguko-couianbHoi ekcnepTHOI Komicii (gani — MCEK).

Y 3B'A3Ky 3i BCTaHOBNEHHAM CTiliKOT BTPaTh npodeciliHoi npaue3faTHOCTI Bia-
noBigayem NpU3HayYeHoO OJHOPA30BY AOMOMOrY B CyMi 5 cepefjHix 3apnaT Ha yac
HaCTaHHA MpaBa NOTePNifIoro Ha CTPaxoBy BMMNNATY 3rigHO 3 MyHKTOM 3.5.1 Mopaaky
Npr3HaYeHHsn, NepepaxyBaHHA Ta NPOBEEHHA CTPaXOBMX BUMMAT, 3aTBEPAXKEHOrO
noctaHoBoto npasniHHA ®oHgy BiA 27 KBiTHA 2007 poKy N2 24.

Y 38'A3Ky 3 60/I0BMMY AiSAMU Ta TOYATKOM aHTUTEPOPUCTUYHOT onepadii (aani —
ATO) BKa3aHy o4HOpPa30BYy AOMOMOTY i LOMICAYHY CTPaxoBy BMMNaTy Bignosigay
oMy He BMNNATKB. TakKMM YMHOM, BifNoBigay rpy6o nopyLumns NOro 3aKOHHI KOH-
CTUTYLiNHI NpaBa y chepi colianbHOro CTpaxyBaHHs, IKi He MOXYTb OYTI 3BYKeHi
iHWMW 3aKOHaMK abo MiA3aKOHHVMM aKTaMu.

Mpocue ctarHyTn 3 BigdineHHa OoHgy y KaniHiHcbkoMy parioHi M. fopnisku
[loHeLbKOT 06n1acTi Ha CBOO KOPUCTb CYMY HEBUMIaYe€HOT OHOPA30BOI JONOMOT M
y po3mipi 40 000 rpH, cyMy 3a60proBaHOCTI 3i LOMICAYHUX CTPAXOBUX BUMIAT
3a 12 micAauis i3 13 »koBTHA 2014 poKy no 13 )oBTHA 2015 poky y po3mipi 4 800 rpH,
a BCboro — 44 800 rpH.

Bignosigay npocuB BiZMOBMWTY B 3310BOJIEHHI MO30BY B MOBHOMY 06CA3i Ta
Ha 0Or'pyHTYBaHHA CBOIX 3arnepeyeHb NPOTY NMO30BY MOCKNABCA Ha Te, L0 Y 3B'A3KY
3 npoBeaeHHAM ATO Ha TepuTopii M. fopniBKY, BUKOHaBYo anpekuicto QoHay
6ynu po3pobreHi 3axoau, BifNoBigHO [0 AKUX YCi NOTepnini Ha BUPOOHULTBI Ma-
I0Tb MPaBO OTPUMYBATU CTPAXOBi BUMNATV Ha HEOKYMOBaHIN TepuTopii 3a MicLiem
TMYacoBoro nepebysaHHA. BignosigHo fo noctaHoBu KabiHeTy MiHicTpis YkpaiHu
(mani— KMY) Big 01 »oBTHA 2014 poky N2 509 «[1po 0611iK BHYTPILLHBO NepeMmiLLeHNX
0Ci6» daKTUUHe NPOXMBAHHA NOTEPNIANX NOTPIGHO 3acBifgvyBaTV AOBigKOt. Mo-
31BaY He € TMYaCOBO MNepeMilLeHO 0CO0010, OCKINbKM BiH HE HafaB BigMoBigHOT
[OBIAKM NPO B3ATTA Ha 067iK 0cobK, AKa TUMUYACOBO NepPeMilLlyETbCA 3 TMYACOBO
oKynoBaHoi Teputopii YkpaiHu abo paiioHy npoegeHHa ATO.

PilweHHAM CnoB’AHCbKOro MicbKpainoHHoro cyay [JoHeubkoi obnacTi Big
14 uepBHA 2016 poky no3zos OCOBA_3 3agoBoneHo YacTkoBo. CTArHyTo 3 Biadi-
neHHa ®oHay y KaniHiHcbkomy paiioHi M. lopniBky loHeLbKoT 06nacTi Ha KOPUCTb
OCOBA_3 3aboproBaHicTb 3a HeBMMIaYeHy OfHOPa30BYy AOMOMOrYy B PO3Mipi
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34 575,82 rpH, 3a60proBaHicTb 3a LOMiICAYHMUMY CTPAXOBVIMW BUMNJIaTaM 3a nepiog
i3 13 )0BTHA 2014 poky no 13 xoBTHA 2015 poky y cymi 4 590,59 rpH, a BCbOro —
39 166,41 rpH. Y 3af0BOMIEHHI iHLLOT YaCTUHM MO30BHMX BUMOT BifMOBJIEHO.

Yxsanoto AnenauinHoro cyny [loHewpbKkoi o6nacti Big 11 cepnHa 2016 poky ane-
nAauinny ckapry BipgineHHa ®oHay y KaniHiHcbkomy parioHi M. fopniBku [JoHeubKoT
obnacTi BigxuneHo, piweHHa CnoB'AHCbKOro MicbKpalioHHoro cyay [loHeubKoi
obnacrTi Bif 14 yepsHA 2016 PoKy 3anuLLeHO 63 3MiH.

CypoBi pilleHHA nepLuoi 1 anenAuiiHol iHCTaHLi MOTMBOBAHO TUM, LLIO He-
HaflaHHA No3MBayeM, AKUIA He € BHYTPIWHbO NepemilieHo 0coboto, JOBIAKN
Npo B3ATTA 1Oro Ha 061iK AK 0CobK, AKa NePEMILLyETbCA 3 TUMUYACOBO OKYNOBaHOI
TepuTopii YkpaiHu abo paroHy npoefeHHA ATO, He € NiACTaBOO ANA HEBUMNATY
nosuBauvy CTpaxoBux BuMnart. [locunaHHA npefcTaBHUKA BiANOBiAaYa Ha Te, WO
no31Bay He 3BepTaBCA A0 BignoBsifaya WoA0 NPOJOBXKEHHA CTPAXoBUX BUMNIaT
Ta BUMMaTV 3a60proBaHoCTi, He € NifCTaBOO ANA BiAMOBM B 33J0BOJIEHHI MO30BY.
BignoBinau B13Ha€e HaABHICTb Y HbOrO 3a60ProBaHOCTI Nepes No3vBaYeM 3a LLoMi-
CAYHUMM CTPAXOBMMU BUMNIaTamn y cymi 4 590,59 rpH Ta 3a6oproBaHoCTi ogHOpa-
30BOI CyMM CTPaxXOBOI BUMaTU Y po3Mipi 34 575,82 rpH. Peanisauis ocoboto npasa,
AKe NoB’A3aHe 3 OTPMMAHHAM OAXKETHUX KOWTIB i 6a3yeTbCA Ha cnewianbHMX
Ta YNHHKWX Ha YaC BUHUKHEHHA CMiPHUX NPaBOBiAHOCMH HOPMaTVBHO-MPaBOBMX
aKTax HalioHabHOro 3aKOHOAABCTBA, He MoXe OyTU NocTaB/ieHa B 3aN1eXHICTb
Bifl Ol0KEeTHMX acUrHyBaHb.

Y BepecHi 2016 poky BiggineHHa QoHay y KaniHiHcbkomy paioHi M. fopnisku
JoHeLbKoT 06nacTi 3BepHYNOCA 3 KacaLiHO CKaproto, B AKill, NOCUNAYNCH Ha He-
npasuibHe 3aCTOCyBaHHA CyAamm HOPM MaTepiasibHOro NpaBa Ta MOpPYLIEeHHA HOPM
npoLiecyanbHOro npasa, MPOCUIO CKacyBaTy PilLleHHA CyAiB NonepeaHixX iHCTaHLin
Ta YXBaJUTL HOBE PilleHHA NPO BiAMOBY B 33J0BOJIEHHI MO30BY.

[NoBoawu, HaBeAeHi B KacaLillHill ckap3i

KacauiiHy ckapry MOTUBOBaHO TVM, LLIO BUCHOBKM CYAiB He BifnogigatoTb dak-
TUYHUM 06CTaBUHAM CMPABK, @ TaKOX L0 CyAW HEMPaBUIIbHO 3aCTOCYBaN HOPMU
MaTepianbHOro npasa Ta NOPYLUMAN HOPMU NpoLecyanbHOro npaea. 30Kpema,
Cyav He BpaxyBasu, Wo yci notepnifi Ha BUPOOGHNLTBI MatloTb MPaBO OTPUMYBATK
CTPaxoBi BUMMaTK Ha He OKYMOBaHil TepuTopii 3a MicLiemM TMYacoBoro nepeby-
BaHHA, a MO3MBay HaNeXnTb A0 OCi6, AKi 1O TenepillHbOro Yacy He nepecennnnca
Ta NPOLOBXKYIOTb NMPOXKMBATK 3@ CBOIM MOCTIMIHMM MiCLLeM NPOXKMUBAHHA Ha Tepu-
TOPpii, AKa He KOHTPOIDETLCA OpraHamMmm Aep>kaBHOT Bnaau, TO6TO He Mae cTaTycy
BHYTPIWHbO NepemileHol ocobu. Takox BrnnaTta 3a60proBaHOCTi 3i CTPaxoBUX
BUMNAT NOKNAZEHa Ha Te BigAiNeHHA, Ae NOTePNiNniA 3apeeCTPOBaHU AK TUMYa-
COBO NepeMmilLeHNiA NPK HaN1caHHi 3aaBM NPO BUMATY 3a60ProBaHOCTi 40 Biaai-
NEHHSA, Aie Ha TeMnepiLLHil Yac OTPUMYE CTPAxXOBi BUMNaTK, Ta BiNOBIAHO 4O AOBIAKM
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Npo HasABHICTb 3a60ProBaHOCTi BiA BiaAiNeHHA, e NoTepniNni paHille oTpYMyBaB
cTpaxoBi Bunnat. Kpim Toro, paxyHku BiggineHHa QoHpay He diHaHCYy0TbCA, TOMY
BVMKOHAHHA PillEHHA CYAY € HEMOXJIMBUM.

YxBanoto Buworo cneuianizoBaHoro cyay YkpaiHu 3 po3rnagy UMBiNbHUX i
KpUMiHanbHKX CNpas Bifi 26 OBTHA 2016 POKyY BiAKPUTO KacaLjinHe NPOBafXeHHsA
y crpasi, a yxsasnoto Bifi 15 6epesHa 2017 poky cnpasy NpU3Ha4YeHo 4O CYyA0BOro
posrnagy.

15 rpynHa 2017 poKy po3novaB po6oTy BepxosHuin Cya i Habpas YMHHOCTI
3akoH YkpaiHu Bif 03 xoBTHA 2017 poky N2 2147-VIII «[po BHeceHHA 3MiH o [oc-
noJapcbKoro npouecyanbHOro Kogekcy Ykpainu, LnsinbHoro npouecyanbHoro
Kopekcy Ykpainu, Kogekcy aamiHiCTpaTMBHOMO CyOUMHCTBA YKpaiHU Ta iHWNX
3aKoHoAaBuMX akTiB» (fani — 3akoH N2 2147-VIII), akum LinsinbHWIN npouecyanbHui
Kopekc Ykpainum (gani — LMK YkpaiHn) BuknageHo B HOBI peaakuil.

3rigHo i3 yacTrHoto TpeTboto cTaTTi 3 LMK Ykpaitu B pepakuii 3akoHy N2 2147-VIII
NPOBaAKEHHA B LMBINbHMX CNpaBaXx 34iMCHIOETbCA BiNOBIAHO A0 3aKOHIB, YNHHMX
Ha Yac BUMHEHHA OKpeMMX npoLuecyanbHUX Ail, po3rnaay i BUPIilLeHHA CnpaBu.

01 notoro 2018 poky cnpaBy nepepaHo Ao BepxosHoro Cygy.

Yxsanoto BepxosHoro Cyay y cknaai konerii cygais [Jpyroi cyaosoi nanatu
KacauinHoro uusinbHoro cyay Big 06 yepsHA 2018 poKy cnpaBy nepefaHo Ha pos-
rnag Benukoi MNanatn BepxosHoro Cyay 3 NOCMAaHHAM Ha NignyHKT 7 NyHKTY 1
posginy Xlll «MMepexigHi nonoxeHHA» LINK YkpaiHw, BignoBigHO A0 AKOro CyA, AKNIN
po3rnagae cnpasy B KacauilHOMy NopAfKy y cknagi konerii cynnis abo nanatu
(o6’egHaHoOi nanatn), nepefac cnpasy Ha po3rnag Benukoi Manatn BepxosHoro
Cyny, AKLWWO TaKa Koneria abo nanata (06’eqHaHa nanarta) BBaXae 3a HeobXxigHe
BifICTYNWTW Bif BUCHOBKY LLOAO 3aCTOCYBaHHA HOPMY MpaBa y NoAibHMX npaBo-
BiJHOCMHAX, BUKJIQJeHOrO B paHille yxBaseHoMy piweHHi BepxosHoro Cyay
YKpaiHun.

MNMocTaHoBnAYM yxBasy Npo nepepayvy cnpasu Ha po3rnag Benvkoi MNanatu
BepxosHoro Cygy, koneris cyagis Jpyroi cygosoi nanatu KacauiiHoro uyBinbHoro
cyay KepyBanaca TUM, LLO € NiACTaBy ANA BIACTYNY Bif BUCHOBKY LLOAO 3aCTOCYBaH-
HA HOPMW NpaBa y NofibHMX NPaBOBIAHOCUHAX, BUKNIAAEHOTO B paHille yxBaneHil
noctaHoBi BepxosHoro Cyay YkpaiHu Big 12 KBiTHA 2017 poKy y cnpasi N26-51uc17.

YxBanoto Benukoi [Manatn BepxosHoro Cyay Big 25 yepBHsa 2018 poKy crnipaBy
NPUNHATO ANA NPOAOBXKEHHA PO3rNALQY.

Mo3wuuia Benukoi Manatn BepxosHoro Cyay

Benuka MNanata BepxosHoro Cygy, 3acnyxaBLuv AoNOBiAb Cyadi, nepesipyBLn
HaBefeHi B KacauilHiln ckap3i 4JOBOAM Ta MaTepianu CnpaBsK, BBaXKaE, WO KacaLin-
Ha cKapra nignAarae 3anuieHHio 6e3 3aj0BOSIEHHSA, a CYAOBI pilleHHA — 6e3 3MiH,
npv LbOMY TaKOX BBaXKa€ 3a HeobxifHe BiACTYNWTY Bif BUCHOBKY LIOAO 3acTo-

JAopatok 4 » 255



CyBaHHA HOPMM NpaBa y NofibHNX NPaBOBiIAHOCMHAX, BUKNAAEHOMY B paHille
yXBaneHoMy CyfoBOMYy pilleHHi BepxoBHoro Cyay YkpaiHu.

Cyaun yctaHoBunu, Wwo 26 yepsHA 2014 poky 3 OCOBA _3 nig yac BUKOHaHHA
TPYAOBMX 060B'A3KIB CTaBCA HeLaCHNIA BUNAAOK, O NiATBEPAXKYETbCA akToM N2 6
Mpo HeLacHW BUNafoK, NOB'A3aHNI i3 BUpo6HMLTBOM (Popma H-1), AKnia 3aTBep-
[AXeHW B. 0. ANpPeKTopa CTPYKTYPHOro Nigpo3ainy — waxtu im. K. A. Pymanuesa [il1
«ApTemByrinnsy». Liei GakT HiKUM He OCMOPIOETLCS, AIK | KT NPO HEeLLLACHUI BUMAAOK,
NoB's3aHNI i3 BUPOOHNLTBOM.

BucHoBkom MCEK Big, 13 »0BTHA 2014 poky OCOBA _3 3a HellaCcHM BUNaAKOM,
AKNI cTaBcA 26 YyepBHA 2014 poKy, Bneplue BCTAaHOBNEHO CTillKy BTpaTy npode-
ciHOI Npaue3naTHOCTI — 5% Ha cTpoK Ao 13 oBTHA 2015 pOoKYy, Lo NigTBEPAXKEHO
posigkoto MCEK cepii AAA N2 136072.

Y 38'A3Ky 3 yTpaToto npodeciiHoil npavue3aatHocTi BigaineHHa QoHay y KaniHiH-
CbKoMmy paioHi M. fopniBku [JoHeLbKoT o6nacTi npusHaueHo OCOBA _3 WwomicayuHi
CTPaxoBi BUNNATV BTPayeHoro 3apobiTKy Ha CTpoK Ao 13 »oBTHA 2015 poky.

DaKT HapaxyBaHHA CTPaxXOBMX BUMNAAT NiATBEPAXKYETbCA AOBIAKOIO BiAAiNeHHA
®oHpy y KaniHiHcbkomy palioHi m. fopniskin [JoHeLbKoi obnacTi, 3rifHo 3 AKO
pO3Mip HapaxoBaHMX CyMm 3a nepiof 3 01 xoBTHA no rpyaeHb 2014 poky cknagae
35 526,81 rpH, a3anepios 301 ciuHA no »oBTeHb 2015 poky — 3 639,60 rpH (a. c. 26).

CrpaxoBi BMniaTy no3nsady npununHeHo 3 01 nuctonaga 2015 poky y 3B'A3Ky
i3 3aKiHYUEHHAM CTPOKY, Ha AKWIA BOHM 6N NpU3HayeHi.

3rigHo 3 gosigkoto BiagineHHAa QoHAy y KaniHiHcbkomy palioHi M. Topnisku [o-
HeLbKoi 06nacTi 3a60proBaHiCcTb Nepes no3rBayvem 3i CTPaxoBUX BUMMAT 3 13 KoB-
THA 2014 poKy cknagae 34 575,82 rpH 0OgHOPa3oBOi CyMy CTPaxoBOi BMUMIaTK Ta
4 590,59 rpH LOMICAYHOI CyMM CTPaxoBOI BUMNATW.

Mig yac po3rnagy cnpasBy NpeAcTaBHMK BiANOBiAaYa BU3HaB, L0 No3mBay
[0 TenepilHboro Yacy nepebysac Ha 061iky y BinfineHHa QoHay y KaniHiHCbKoMy
paioHi M. fopnisku [JoHeLbKoT 06nacTi. PO3mip LOMICAYHUX CTPaXOBUX BMMAAT,
NpU3HaYeHNX Ha CTPOK i3 13 )oBTHA 2014 poky Ao 13 »oBTHA 2015 poKy, CTaHO-
BUTb 363,96 rpH, a pO3Mip OfHOPA30BOI CTPaxoBOi BUMNATV cknagae 34 575,82 rpH.

Tako»K BU3HaB HaABHICTb 3a60ProBaHOCTI B yKazaHOMY PO3Mipi. 3a3HauuB, Lo
B nepiof i3 13 )oBTHA 2014 poKy no 13 »0BTHA 2015 poKy nocTaHOBa NPo Npunu-
HeHHA Mo3MBaYy CTPaxXoBMX BUMIAT He BrAaBanacA. CTpaxosi BUNnaTy no3mnsavy 3
13 >k0BTHA 2014 poKy He 3[iNCHIOIOTbCA Yepe3 NpoBeAeHHA Ha TepuTopii [JoHeLbKol
obnacri, y Tomy uncni m. fopnisku, ATO, y 38'A3KY 3 Uum YnpasniHHA JepxaBHoi
Ka3HauelcbKoi cnyx6u Ykpainu y m. Topnisui (gani — KC Ykpainu, YOKC Ykpainn
y M. fopniBui BignosigHo) i3 nunHa 2014 poky BigKoYeHo Bif iHGopMmaLifnHo-
KoMyHiKaLiHoi cuctemn [IKC YKpaiHu, paxyHku BigaineHHa QoHay 3a6nokoBaHi
i BUKOHaBuYa agunpekuia GoHay npoBoanTb GiHaHCYBaHHA BMAATKIB Ha paxyHKU
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nuwe TUX BigAiNneHb BUKOHABYOI AnpeKLUil, AKi po3TalloBaHi Ha TepuTopii, AKa
KOHTPOJIIOETLCA OpraHaMn geprkaBHoi Brnagu. MNicna nepemilleHHaA BiggineHHA
DoHpay y KaniHiHcbkomy paiioHi M. fopniBku [JoHeLbKoi obnacTi y nuctonagi
2014 poKy Ha KOHTPONIbOBaHY TepUTOPItD — A0 M. CNIOB'AHCbKa — Ta nepepeecTpadii
MiCLie3HaXOPKEHHS BigAineHHa npubyTkoBuin paxyHok [KC YkpaiHu BigaineHHo
He BiAKpWTWIA, iHaHCYyBaHHA BUAATKIB 3 6toaxeTy DoHAY (MOTOYHOMO CTPaXOBOro
paxyHKy) He nepefbayaeTbca.

Cyaun ycTaHOBWAW, WO HapaxyBaHHA CTPaxXOBKX BUMNAT NoO3uBavy y nepiog
i3 13 0BTHA 2014 poky no 13 »KoBTHA 2015 poKy He NPUNUHANNCA, BiANOBIAay
BM3HAE HaABHICTb Y HbOro 3a6OproBaHOCTi Nepes No3nBayem 3a LWOMICAYHUMN
CTpaxoBMMM Buniatamm y cymi 4 590,59 rpH Ta ofHOpa3oBOI CTPaxoBOi BUMNIATU
y po3mipi 34 575,82 rpH.

HapaxyBaHHA Ta NpoBefeHHsA CTPaxXOBMX BUMNAT YPEryIbOBaHO Y AeKiNbKOX
HOPMaTUBHMX aKTax:

1) cTaTTi 46 KoHCTUTYLiT YKpaiHW, BiGNOBIAHO A0 AKOI rpOMaAaHN MaloTb MPaBo
Ha coLjianbHWI 3aXK1CT, L0 BK/OYAE NPaBo Ha 3abe3neyeHHsA iX y pasi NoBHOI, YacT-
KOBOT ab0 TMMYaCOBOI BTpaT/ NpavLe3faTHOCTI, BTPaTV roflyBanbHIMKa, 6e3pobiTTa
3 He3anexHMX Bifj HUX 06CTaBUH, @ TAKOX Y CTapOCTi Ta B iHLIMX BUMNagKax, nepes-
6aueHnx 3akoHoM. Lle npaBo rapaHTyeTbCA 3aranbHOOOOB'AZKOBUM AepXKaBHIM
couianbHMM CTPaxyBaHHAM 3a paxyHOK CTPaxOBUX BHECKIB rpOMagaAH, nignpu-
€MCTB, YCTaHOB | OpraHisaLiii, a TakoX GI0IXKETHMX Ta IHLUNX AxKepen coLiaibHOro
3abe3neyeHHs;

2) ctatTi 173 KogeKkcy 3akoHiB npo npauto YkpaiHu (aani — K3nll Ykpainw), Big-
NOBIAHO 0 AKOT LWIKOZAa, 3anofifiHa NpaLiBHMKaM KaniluTBOM abo iHLIMM YLIKOAMXEeH-
HAM 3J0POB'A, MOB'A3aHNM 3 BUKOHaHHAM TPYA0BUX 000B’'A3KIB, BiLLKOJOBYETHCA
y BCTAaHOB/IEHOMY 3aKOHO[JaBCTBOM MOPAAKY;

3) 3akoHi YkpaiHu Big 23 BepecHA 1999 poky N2 1105-XIV «[1po 3aranbHo-
060B’A3KOBEe ep)KaBHe coliafibHe CTpaxyBaHHA Bif HelWacHOro BUnagKy
Ha BUPOOHMLTBI Ta NpodecCinHOro 3aXxBOPOBaHHA, AKI CMIPUYMHUAN BTPATYy
npauesgaTHocTi» (gani — 3akoH N2 1105-XIV), aknn i3 01 ciuHAa 2015 poky gie
B pepakuii 3akoHy YKpainu Bif 28 rpyaHa 2014 poky Ne 77-VIIl Ta ma€e Ha3By
«[Mpo 3aranbHO060B'AI3KOBE fepKaBHe coliafibHe CTpaxyBaHHA», AKUIA BU-
3HauaB BignoBiAHO fo0 KOoHCTUTYLIT YKpaiHn Ta OCHOB 3aKOHOAABCTBA YKpaiHu
npo 3aranbHOOO0B'A3KOBE AieprKaBHe coLliasibHe CTPaxyBaHHA CTAHOM Ha MOMEHT
BUHWKHEHHA CMiPHMX NPaBOBIAHOCUH NPaBOBY OCHOBY, EKOHOMIYHUI MeXaHi3M
Ta OpraHisauiiHy CTPYKTYpYy 3araibHOO60B'A3KOBOr0 jep»KaBHOro CoLjianbHOro
CTpaxyBaHHA rPOMasAH Bifi HELLACHOTrO BMNaAKY Ha BUPOOHMLTBI Ta npodeciii-
HOrO 3aXBOPIOBaHHA, AKi MPU3BENY A0 BTPaTU Npaue3naTHOCTi abo 3arnbeni
3aCTPaxoBaHUX Ha BUPOOHULTBI.
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BignosigHO A0 NiANYHKTY «B» NYHKTY 1 YacTUHM nepuoi cTaTTi 21 3akoHy
N2 1105-XIV (y pepakuii, Aka fiana Ha YyaC BUHUKHEHHA CNipHMX NpaBoOBigHO-
CUH, T06T0 o 01 ciuHA 2015 poky) y pasi HacTaHHA cTpaxoBoro Bunagky ®oHp
3060B'A3aHMI Y BCTAHOBJIEHOMY 3aKOHOAABCTBOM MOPAAKY CBOEYACHO Ta B MOBHO-
My 06CA3i BifJLLKOAOBYBATU LLKOAY, 3anofisiHy NpaLiBHUKOBI BHACNIAOK YLLKOAMEH-
HA NOro 340POB’A, BUMIauyloun NoMy, 30Kpema, LOMICALA rPOLLOBY CYMy B pasi
YaCTKOBOI Y MOBHOI BTPaTW NpaLe3aaTHOCTI, L0 KOMNEHCYE BIANOBIAHY YaCTUHY
BTPayeHoro 3apobiTKy noTepninoro.

3rigHo 3i ctatTeto 28 3akoHy N2 1105-XIV rpoLuosi cymu, AKi BigNoBigHO Ao CTaT-
Ti 21 yboro 3akoHy OoHA BMMNIAUYye 3aCTPAXOBAHOMY U 0cobam, AKi MatloTb Ha Lie
npaBo, y pa3i HaCTaHHA CTPaXOBOro BMMAAKY, € CTPaX0BUMY BUMNIaTaMu. 3a3HaueHi
rPOLLOBi CyMV CK/TaAaloTbCsA, 30KPEM, i3 CTPaxoBOI BUMATV BTPAYE€HOro 3apobiTKy
(abo BiANOBIAHOI MOro YaCTUHY) 3aNeXHO Bif CTyrNeHA BTPaTy NOTepninum npo-
¢decirHol npaue3gaTHOCTI.

CratTeto 40 3akoHy N2 1105-XIV (y pegakuii o 01 ciuHa 2015 poky) nepepnba-
YeHO, LL|O CTPaXOBi BUMNaTK NOTepnifioMy MPOBaAATbHCA LWOMICAYHO B YCTAHOBJIEH
M®oHpoM fHi Ha nigcTaBi nocTaHoBM Liboro GoHAy abo pileHHA cyay 3 AHA BTPaTK
npaue3faTHOCTI BHACiIOK HeLacHoOro Brunaaky abo 3 Aati BCTAHOB/IEHHSA Mpo-
decinHoro 3axsoptoBaHHA. CTpaxoBi BUMaTV NPOBAAATLCA MPOTATOM CTPOKY,
Ha AKNI BCTAaHOBJIEHO BTPATy NpaLe3faTHOCTI y 3B'A3KY i3 CTPaxoBUM BUMAAKOM.
CTpaxosi BUNaTyi NpoBafATbCA MPOTArOM CTPOKY, BcTaHoBneHoro MCEK abo JIKK.

3 01 ciuHA 2015 poKy 3a3HayeHi HOPMK BCTAaHOBMEHI YacTMHaMM NepLUOoto,
n'ATol0 Ta WwocToto cTaTTi 47 3akoHy N2 1105-XIV (y pepakuii 3akoHy YKpaiHu Bif
28 rpyaHa 2014 poky N2 77-VIII).

Y cTaTTi 27 3aKkoHy YKpaiHu Bif 14 ciuHa 1998 poky N2 16/98-BP «OcHoBsM 3aKo-
HoAaBcTBa YKpaiHu Npo 3aranbHOOO0B'AZKOBE fiepKaBHe CoLlianbHe CTpaxyBaHHA»
(mani - 3akoH N2 16/98-BP) nepenbayeHo nigcTaBu NPUNUHEHHA CTPaXOBUX BUMAT:

a) AKLLO BUMNATX NPM3HaYeHo Ha NiacTaBi LOKYMEHTIB, L0 MICTATb HEeNpPaBAUBI
BiJOMOCTI;

6) AIKLLO CTPAxXOBUIA BUMAAOK CTaBCA BHACNIZOK Ail 0cobu, 3a AIKy HacTa€ Kpu-
MiHafIbHa BiANOBIAaNbHICTb;

B) AKLLO CTPaXOBUIA BUMAZLOK CTaBCA BHACNIAOK YMUCHOI Aiii ocobu;

r) BHACNifOK HEBMIKOHAHHA 3aCTpaxoBaHO 0Co60t0 CBOiX 060B'A3KIB LW0A0
3aranbHOO60B'A3KOBOIO lePKaBHOMO COLiafIbHOrO CTPaxyBaHHS;

[) B iHLWIMX BUMNafKax, NependbayeHnx 3akoHamu.

Kpim Toro, y ctatTi 38 3akoHy N2 1105-XIV nepenb6ayeHo Brnaaky NpunuHeHHs
CTPaxoBMVX BUMNAT i HAAAHHA coulianbHUX NOCAYT:

1) Ha BeCb Yac NPOXKMBaHHSA MNOTEPMINOro 3a KOPAOHOM, AIKLLO iHLIE He nepep-
6aueHo MiXKHapPOAHUM AOrOBOPOM YKpaiH, 3rofia Ha 060B'A3KOBICTb AKOro HafaHa
BepxosHoto Pagoto YkpaiHu;
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2) Ha BECb Yac, NPOTATOM SIKOTo NoTepninui nepebysac Ha fepKaBHOMY yTpu-
MaHHi, 3a YMOBW, LL|O YaCTKa BUMMATW, KA NMepPeBULLYE BapTiCTb TAKOTO yTPMMaHHS,
HapaeTbcsA ocobam, ki NepebyBatoTb Ha YTPUMaHHI NOTepminoro;

3) AKLWO 3'ACYyBanocCs, Wo BUMIATL NPU3HaYeHo Ha MifcTaBi 4OKYMEHTIB, AKi
MIiCTATb HenpasamBi BigomocTi. Cyma BUTpaT Ha CTPaxoBi BUNAATK, OTPUMaHiI 3a-
CTPaxoBaHWM, CTAFYETbCA B CYAOBOMY NOPAAKY;

4) AKLWO CTPaxoBui BUNAAOK HacTaB BHACNiAOK HAaBMUCHOMO Hamipy 3ano-
AisiHHA cobi TpaBMY;

5) AKLo noTepninuii yxunaetbca Bif MeanyHoi ym npodecinHoi peabinitauii
ab0 He BVMKOHYE MPaBWJ1, MOB'A3aHUX 3 YCTAHOBIEHHAM Uy Nepernsgom o6CTaByH
CTPaxoBOro BMNagKy, abo nopyLuye npasuna noBediHKN Ta BCTAaHOBEHWIA A HbO-
ro pPeXKuMm, Lo NepeLLKOXKa€E OfYy»KaHHIO;

6) B iHLWNX BUMNafAKax, nepeadbayeHrix 3aKoHOAAaBCTBOM.

3a nonoxeHHAMM NyHKTY 3 po3ainy VIl «[pukiHueBi Ta nepexiaHi NonoXeHHA»
3akoHy N2 1105-XIV (y pefakuii Big 28 rpyana 2014 poky N2 77-VIIl) KMY BusHauae
0COo6NIMBOCTI HalaHH#A COLianbHMX NOCAYT Ta BUNIATV MaTepianbHOro 3abesneyeH-
HA 33 CoLjianbHUM CTPaxyBaHHAM BHYTPILUHbO NepemileHM ocobam (rpomaaaHam
YKpaiHu, AKi nepecennnmnca 3 TMMYaCcoBO OKYMOBaHOI TepuUTopii, TepuTopii npo-
BefeHHA ATO abo 30HM Haf3BMYAHOT CKTYaLlil).

Br3HaueHHA TOro, XT0 € BHYTPILWHbO NepemilleHMn ocobamu, HafjaHo B ab-
3aui neplIoMy YacTUHM NepLoi cTaTTi 1 3aKoHy YKpaiHu Big 20 »koBTHA 2014 poky
N2 1706- VII «[Mpo 3abe3neyeHHA npaB i cBOO6OL, BHYTPILUHbO NepemilleHnx oci6»
(mani — 3akoH N2 1706-VIl; y pepakuii Aika iana Ha Yac BUHUKHEHHA CNipHUX Npa-
BOBIAHOCKH). BHYTpilWHbO NepemileHo0 0cob0oto € rpOMaaaHUH YKpaiHu, AKUIA
NOCTINHO NPOXKMBAE B YKpaiHi, AKOro 3Mycunm abo AK1iA CamoCTiNHO NOKMHYB CBOE
MicLie MPOXMBaHHA B pe3ynbTaTi abo 3 METOK YHUKHEHHA HeraTUBHYX HaciaKiB
36poHOro KOHGANIKTY, TMMUYACOBOI OKyMaLlil, TOBCIOAHUX MPOABIB HACUNbCTBA,
MacCOBMX MOpPYLIeHb NpPaB JIOAVNHM Ta HaA3BMYANHNX CUTYaLil MPUPOAHOrO UK
TEXHOreHHOro XapakTepy.

Ak 3a3HauyeHo B CTaTTi 2 UbOro 3akoHy, YKpaiHa BXMBA€E BCiX MOXIMBUX
3axofiB, nepeabaveHnx KoHCTUTYL i€l Ta 3aKOHaMK YKpaiHK1, MiXXHapOgHUMN
[loroBopamu, 3rofa Ha 060B’'A3KOBICTb SIKMX HagaHa BepxoBHoto Pagoto Ykpainu,
o0 3an06iraHHA BUHUKHEHHIO NepesyMOB BUMYLIEHOTO BHYTPILIHbOIO nepe-
MiLLleHHA 0Cib, 3aXMCTy Ta AOTPUMAHHA NpaBs i cB0O0A BHYTPILLIHBLO NepeMileHnx
0Ci6, NOBEPHEHHA TaKMX OCi6 0 iX MOKMHYTOro MiCLs NPOXMBaHHA B YKpaiHi Ta
X peiHTerpadii.

BopgHouac yacTrHOIO nepLuoto cTaTTi 3 BKa3aHOro 3akoHy BCTaHOBJIEHO, L0
rpoMagAHNH YKpaiHu 3a 06CTaBuWH, BU3HAYeHNX Y CTaTTi 1 Lboro 3aKoHy, Ma€ npaso
Ha 3axM1CT Bifi NPUMYCOBOIO BHYTPILHbOIo NepemilieHHA abo NpMMYycOBOro no-
BEPHEHHA Ha MOKMHYTe MiCLie MPOXMBaHHS, O BPaXOBYETbCA CYJOM.
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[lo )oAHOro 3 yKa3zaHuX 3aKOHIB He BHECeHO TaKoi NifCcTaBu AnA NPUNUHEHHA
couianbHKX BUMNAT, AK BIACYTHICTb y 0CObMU il peecTpauii AK BHYTPIiLLHbO Nepe-
MilLeHOI.

BignosigHo Ao nyHKTy 1.5 MNopAagKy NpmusHavyeHHs, nepepaxyBaHHA Ta Npo-
BefleHHA CTPaxoBVX BUMNAT, 3aTBEPAKEHOrO NOCTaHOBOI NpasniHHA QoHAy Bif
27 kBiTHA 2007 poKy N2 24, pilueHHA Npo NpmM3HaYeHHA (BiAMOBY Yy MPU3HAYEeHHI)
CTPaxoBuX BUMNIAT 0POPMIAETLCA MOCTAHOBOIO (y TOMY YMCIIi B pa3i Mpr3HayYeHHsA
CTPaxoBOi BUMATK 3a PilleHHAM CyZly), y AKill 3a3HavaloTbCA AaHi NPo noTepninoro
Ta 0Ci6, AIKi MatoTb MPABO Ha CTPAXOBi BUMNATLK, PO3MipUX BUMIAT Ha KOXKHOFO ue-
Ha cim'i Ta IX CTpOKM abo 06rpyHTYBaHHSA BiAMOBU Y BUnnaTax. Konito noctaHoBu
Npo npu3HavyeHHA (BiAMOBY y NPM3HAYeHHi), NepepaxyBaHHA, KOMMNeHcauito,
NPUNUHEHHA Ta NPOAOBXKEHHA CTPAaXOBMX BUMMAT i colianbHMX NOCAYr noTepni-
MM (4neHam ix cimen), BifLKOAYyBaHHA BATPAT Ha MOXOBAHHA Yy pasi cmepTi no-
Tepninoro abo Npo NOBEPHEHHA 3aliBO BUMIAaUY€HUX KOLLTIB TOLLO pO6OoYi opraHu
BMKOHaBYoi aupekKuii DoHay HaacunatoTb notepninomy abo ocobam, AKi MatoTb
Ha ue npaso (NyHKT 1.18 3a3HaueHoro [MopAagkKy).

01 xoBTHA 2014 poky KMY npuiiHas noctaHoBy N2531 «[po ocob6nnBocTi
peanizauii npaB geaknx Kateropii ocié Ha 3arabHOOOOB'A3KOBE Aep>KaBHe Co-
LianbHe cTpaxyBaHHsA», AKoo (y peaakuii noctaHosu KMY Big 08 nunHsa 2015 poky
N2471) ycTaHOBREHO: 0cobu, AKi nepebyBatoTb (nepebysanu) y TPYAOBUX BifHO-
CMHax 3 NiANPUEMCTBAaMM, YCTaHOBaMU, opraHisauiamm ym ¢ismyHmmm ocobamm
abo 6ynu no6poBINbHO 3acTpaxoBaHi Ta Nepecennanca 3 TMMYacoBO OKYMNOBaHOI
TepuTopii, parioHy npoefeHHA ATO abo 30HM HaA3BMYANHOT CUTYaLi, MaloTb Npa-
BO Ha HafiaHHA MaTepiasbHOro 3abe3neyeHHs Ta couiabHUX NOCAYT BiAMOBIGHO
[0 3aKkoHy YKpaiHu «[1po 3aranbHOO60B'A3KOBe AepKaBHe coLjiasibHe CTPaxyBaHHA»
pobourMmn opraHamy BUKOHaBUOi Anpekuii QoHAy couianbHOro cTpaxyBaHHs,
a [10 3aBepLUeHHsA 3aX0AiB, MOB'A3aHUX 3 yTBOPEHHAM 3a3HayeHoro QoHpy Ta
noro po6oumx opraHis, po6ounmn opraHamm QoHAY couianbHOro cTpaxyBaHHA
Bif HelacHMX BUNafKiB Ha BUPOBGHMLTBI Ta npodeciiHnx 3axBoptoBaHb Ta DoHay
BiANOBIAHO A0 NYHKTY 6 po3ainy VIl «[purKiHUeBi Ta nepexiaHi NONoXeHHA» 3a3Ha-
YyeHoro 3akoHy 3a GakTUUHUM MicLEeM NPOXKMBAHHA Yy NOPAAKY, BCTAHOB/IEHOMY
npaeniHHAMN GoHAIB. MaTepianbHe 3a6e3neyeHHs BUNIauyeTbCA 3aCTPAX0BaHUM
ocobaM B yCTaHOBSIEHOMY NOPALKY yepes 6aHKu.

Kpim Toro, 05 nuctonaga 2014 poky KMY npuiiHATO noctaHoBy N2 637
«Mpo 3giicHeHHA couianbHMX BUNNaT ocobam, AKi NepemilyoTbca 3 TMUMYacoBO
OKYMOBaHOT TepuTopii YKpaiHu Ta panoHiB NpoOBeAeHHA aHTUTEPOPUCTUYHOT
onepadii», 3rigHo 3 AKOIO (3 ypaxyBaHHAM 3MiH i LJONOBHEHb, BHECEHUX MOCTaHO-
Bamu KMY Big 12 rpyaHa 2014 poky N2 715, Big 12 cepnHa 2015 poky N2615, Big
26 cepnHA 2015 poky N2636, Bif 30 BepecHa 2015 poky N2 788) npr3HayeHHA Ta
NPOAOBXXEHHA BUMNATK NEHCI (LLLOMICAYHOro fOBIYHOIO rPOLLIOBOIO yTPUMaHHS),
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AOBIYHNX fepXaBHUX CTUMEHAIN, YCiX BUAIB coLiaNibHOT JOMOMOrM Ta KOMMeH-
cauin, maTtepianbHOro 3abesneyeHHs, HafaHHA CoLiabHMX MOCAYT 3a PaxXyHOK
KOLUTIB iepKaBHOroO GtofeTy Ta poHAIB 3arafibHOOOOB'A3KOBOr0 AePKaBHOMO
coLiaNibHOro CTpaxyBaHHA BHYTPILWHbO NepemileHM 0cobam 34iCHI0ITbCA
3a micuem nepebyBaHHA TakMx 0Ci6 Ha 06NiKy, WO NIATBEPAXKYETHCA [NOBIAKOIO,
BuAaHoIo 3rigHo 3 Mopsakom obopmeHHs i Braayi AOBIAKMU NPO B3ATTA Ha 06MiK
BHYTPILUHbO NepemilieHOT 0cobu, 3aTBepAXeHVM nocTaHoBoo KMY Big 01 KOBTHSA
2014 poky N2 509.

Po3snopapxernHam KMY Big 07 nuctonaga 2014 poky N2 1085-p 3aTBepakeHO
nepenik HaceneHnx NyHKTIB, Ha TEPUTOPIT AKNX OpraHun AepaBHOI Bagu TMMYaco-
BO He 3[iCHIOITb CBOIX MOBHOBAMeHb. Y LiIbOMY nepeniky 3a3HauyeHo i M. fopniBky
[loHeLbKoT 06nacTi.

BignosigHo o nyHKTy 3 noctaHosu KMY Big 07 nuctonaga 2014 poky N2 595
(3i 3miHamu, BHeceHVMM 3rigHO 3 noctaHoBamu KMY Big 11 6epesHa 2015 poky
N2 109, Big 08 kBiTHA 2015 poKy N2 239) MiHicTepPCTBa, iHLWI LleHTpanbHi opraHn BuY-
KOHaBYOI BNagu, MicLieBi aep»aBHi agmiHicTpauii manu 3abesneunTr go 01 rpyaHa
2014 poKy nepeMmilieHHA BI0AXKETHNX YCTaHOB, NIANPUEMCTB Ta OpraHisauii, wo
Hanexatb o chepu X yNpassliHHSA, 3 HACENEHUX NMYHKTIB, Ha TEPUTOPIT AKUX OpraHu
[epKaBHOI BNay TMMYacOBO He 3[1iiCHIO0Tb CBOI MOBHOBAMEHHS, B HaceseHi MyHK-
TW, Ha TEPUTOPIT AKNX OpraHn AepKaBHOI BNaan 34iNCHIOTb CBOT MOBHOBAMEHHA
B NOBHOMY 06cA3i. [epeMilleHHs 3aiICHI0ETbCA NMLIe TUX BIOKETHNX YCTAHOB,
NiaNPYEMCTB Ta OpraHisauii, Wo B pasi 3MiHM MiCLLle3HaX0AXeHHA 3MOXYTb 3a6e3-
neynTy NPOBaLKEHHA CBOET AiANIbHOCTI.

Ha BMKOHaHHA Lboro nonoxeHHA noctaHosu KMY BigaineHHa OoHay y Kani-
HiHCbKOMY paioHi m. fopniskn [JoHeubKoT obnacTi y nuctonagi 2014 poky nepe-
MiCTUNOCA 3 HEKOHTPOJIbOBaHOI TepuTopil 4o M. CNoB'sHCbKa [loHeLbKoi o6nacTi,
Ha TepuUTOpIi AKOro opraHn Aep>kaBHoil BAagmn 34iNCHIOTb CBOI MOBHOBAMXEHHA
B MOBHOMY 06CA3I.

BignoBigHO fo YacTMHM yeTBepTOi CTaTTi 46 3akoHy N2 1105-XIV go KowrTis
Ha 3[iCHEeHHA CTPaxyBaHHA Bifl HELLLACHOrO BUMAAKY 3aCTOCOBYETbCA Ka3Havel-
cbKa dopma 00C/yroByBaHHA B MOPALKY, NepefndbavueHomy s o6CyroByBaHHA
[JepxaBHoro 6oaKeTy YKpaiHu.

Tak, 3a noctaHoBoto NpasniHHA HauioHanbHoro 6aHKy Ykpainu (aani — HBY)
Bif 23 nunHa 2014 poky N2436 Ha TepuTopii [JoHewbKoi Ta JlyraHcbKoi obnacTei,
noyrHatoum 3 24 nunHa 2014 poKy 3anpoBafXeHO HaA3BNYANHNI PeXUM PoboTH
6aHKIBCbKOT C1CTeMM, @ NOCTaHOBOM Bif 06 cepriHa 2014 poky N2466 «[po npu-
3yMUHeHHSA 34iicHeHHA diHaHCoBMX onepauiin» HBY 30608'A3aB 6aHKM YKpaiHu,
HebaHKIBCbKi YCTaHOBYM Ta HaLiOHaNbHOroO onepaTtopa NoLTOBOro 3B'A3KY, AKi €
NAaTiKHUMK OpraHi3auiamMn BHYTPiWHbOAEPKaBHUX/MiXHAPOAHNX MNATIXHUX
cuctem Ta/abo X yyacHMKaMm, NPU3ynUHWUTI 3AINCHEHHA YCiX BUAIB GiHaHCOBMX
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onepaLin Ha TepuUTopii, AKa He KOHTPOMIDETbCA YKPAIHCbKOIO BN1AJO0I0, O Nepexony
paioHy/micTa obnacHoro 3HaueHHsA [loHelbKoi Ta/abo JlyraHcbkoi obnacTei nig
KOHTPOMb yKpaiHCbKOT BNaau.

07 nuctonaga 2014 poky KMY npuinHas noctaHoBy N2 595 «[leaki nutaHHA
diHaHCyBaHHA Gl0AXETHUX YCTAHOB, 3LiNCHEHHSA coLiabHMX BUMNMAT HaCeNIEHHIO
Ta HagaHHA $iHAHCOBOI NIATPUMKYM OKpPEMUM MNiANPUEMCTBAM i opraHisadism [Jo-
HelbKoT Ta JlyraHCbKOT 06/1acTeld, a TakoX iHLIKX NNATeXIB 3 PaxyHKIB, BIAKPUTX
B opraHax KasHauencTsa», AKO0 3aTBepAKeHO TuMyacoBuii nopagok GiHaHCyBaH-
HS OIO[KETHUX YCTAHOB, 3AiICHEHHA COLianbHNX BUMIAT HAaCeIeHHIO Ta HaJaHHSA
diHaHCOBOI NiATPUMKIN OKpeMUM NiANPUEMCTBAM i opraHisauiam JoHeubKoi Ta
JlyraHcbKoi obnacTeit, a TakoX iHLWKX NnaTexiB 3 paxyHKiB, BiGKPUTMX B OpraHax
KasHauerncTtsa (gani - TumuyacoBmin NopsaaoK).

3rigHo 3 NyHKTOM 2 TM4acoBOro NopAAKy (3i 3MiHamy, BHECEHVMM 3TiAHO
3 noctaHoBamm KMY Big 11 6epe3Ha 2015 poky N2 109 Ta Big 08 KBiTHA 2015 poKy
N2 239) y HaceneHux nyHKTax [JoHelbKoi Ta JlyraHcbKoi obnacTteir, Ha TepuTopii
AKNX OPraHu AepaBHOI BfaAn TMUYacoBO He 3[iNCHIOTb CBOT MOBHOBAXXEHHH,
BMAATKU 3 iepKaBHoro btogxkeTy, 6logkeTy MNeHcinHoro poHay YkpaiHu Ta 6iopke-
TiB iHWWMX GOHAIB 3aranbHOO6OB'A3KOBOIO AePXKaBHOTO COLIiaIbHOro CTPaxyBaHH:A
3[iNCHIOTbCA NIMLLE NiCNA NMOBEPHEHHA 3rafjaHol TepUTOPIT Nifi KOHTPOSb OpraHis
JepxaBHoi Bnagu. KasHauelcbke 06CyroByBaHHsA MicLieBUX O1ofKeTiB 3a BMAAT-
KaMu Ta KpeUTyBaHHAM y HaceneHnX NyHKTaX Ha TMM4YaCoOBO HEKOHTPObOBAHI
TepUTOPIi 3AINCHIOETLCA NICNA NOBEPHEHHA TaKol TepUTOPIi Nif KOHTPO/b OpraHis
[eprKaBHOT Blagu.

Takox 3a nyHKTOM 8 TMyacoBoro nopagKy (i3 3MmiHamu, BHeCEHUMM 3rigHO
3 noctaHoBamu KMY Big 08 kBiTHA 2015 poKy N2 239, Big 26 cepnHa 2015 poky
N2 636) ocobam, AKi NepeMilleHi Ha KOHTPONIbOBaHY TePUTOPItO Ta B3ATI Ha 00NIK
BianoBiaHo no MopAaaky odopmieHHs i BUgadi 4OBIAKM NPO B3ATTA Ha 06NiK BHY-
TPILHbO NepemileHoi ocobu, 3aTBepaxeHoro noctaHoBolo KMY Big 01 XOBTHA
2014 poky N2 509, neHcii Ta iHWi couianbHi BUNNaTn 3 61ogXeTiB ycix piBHIB Ta
doHpAiB 3aranbHOO60OB'A3KOBOrO AePKaBHOIO COLlialbHOrO CTPaxyBaHHA BU-
MnayvyoTbCA 3a 3aABaMy Taknx 0Cib6 [0 opraHiB (ycTaHOB), AKi 3AINCHIOOTb Taki
BMNNATU, MPOTArOM YCbOrO CTPOKY Aii JOBIAKN NPO B3ATTA Ha 061iK BHYTPILUHbO
nepemiteHoi ocobw.

Came NonoXkeHHA NyHKTY 2 TMMYacoBOro NopAAKY LWOAO0 NPUNUHEHHSA GiHaH-
CYBaHHA i CTafo NPUUYNHOIO HEBUMNIATK NO3KBavy CTPaxXoOBMX BUMNNAT y nepiof i3
13 »0BTHA 2014 poKy no 13 xoBTHA 2015 poKy, AK YCTaHOBMB CyA Yy Liiil CNpasi.

MNpoTe noctaHoBow OKpY>KHOro agMiHicTpaTMBHOro cyay mMicta Kuesa Bif
11 notoro 2015 poKy y cnpasi N2 826/18826/14, Aka Habpana 3akoHHOT cnnn,
NyHKT 2 TMYacoBOro NopAAKy BU3HAaHO HE3aKOHHUM | HEUMHHUM 3 MOMEHTY
NPUNHATTA. K 3a3HayeHo B yxBani Buworo agmiHicTpaTMeHOro cyay Ykpainu Big
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16 0BTHA 2015 poKy, NYHKT 2 TMYacoBOro NopaaKy NopyLUye NpaBo NO3MBaYis
Ha OTPVIMAaHHA HaNeXHOoI iM MeHCil, iHWNX BNAiB cOLianbHUX BUMJIAT Ta JOMOMOTH.

11 rpypHa 2014 poky npaeniHHA QoHAY Ha BUKOHaHHA noctaHoBu KMY Big
01 »xo0BTHA 2014 poky N°531 npuiiHano noctaHoBy N2 20 «[po 3aTBepaeHHs lNo-
PAAKY HalaHHA CTPaxoBuMX BUMNaT, iHaHCyBaHHA BUTPAT Ha MEAUYHY Ta CoLianbHy
pornomory, nepepbayeHyx 3araibHOO60B A3KOBUM AepXKaBHUM COLianbHNM CTPaxy-
BaHHAM Bifi HELLACHOIo BUMaAKy Ha BUPOOHMLTBI Ta MpodeciiHoro 3axBopioBaHHA
ANA 0cCi6, AKi NepeMiLLlyoTbCA 3 TUMYaCOBO OKYNOBaHOI TepUTOPIi i palioHiB Npo-
BEAiEHHA aHTUTEPOPUCTUYHOT onepaLii». AK 3a3HaueHo B peambyni Ljiei nocTaHoBY,
BOHa NPUINHATa 3 METOLO 3abe3rneyeHHs 6e3nepepBHOCTi Ta NepLIOYEProBOCTi oaep-
MaHHA WOMICAYHNX CTPAXOBUX BUMNAT Ta MEANKO-COLianbHMX MOCYT NOTePMinnMm
Ha BMPOOHMLTBI (YUneHamm iXHiX ciMel), fiKi nepeMiLLytoTbCA 3 TMYaCOBO OKYMOBaHOT
TepuTOpIi Ta paioHiB NPOBEAEHHA aHTUTEPOPUCTUYHOI onepaLiii.

Ak 3a3Ha4yeHO B NYHKTI 1 Lboro MopAafKy, BiH NOWMPIOETHCA Ha $i3nUHIX OCib,
AKi NOCTIHO NPOXMBaIOTb B YKPaiHi, AKNX 3Mycunv abo AKi CamOoCTiIHO MOKMHY N
CBOE MicCLie NPOXXMBaHHA BHACNiAOK (260 3 METOI0 YHUKHEHHS) HeraTVBHUX Hacnif-
KiB 36pOHOr0 KOHONIKTY, TUMUYACOBOT OKYynaLlil, TOBCIOAHNX NPOSABIB HACUNBbCTBA,
MaCOBMX MOpPYLIeHb NpaB JIIOAVNHM Ta HAA3BMYANHNX CUTYaLil MPUPOAHOrO UK
TEXHOTreHHOro xapakTepy i AKi MaloTb NPaBO Ha CTPaxoBi BUMIATK Ta CTPaxXOBi
BUTPATU Ha MeuyHy i colianbHy JonomMory BignosigHoO Ao 3akoHy N2 1105-XIV
3a paKTUUYHUM MicLieM NPOXKMBAHHA (MepebyBaHHA) (AKLLO CTPaXoBUI BUNAZOK
HacTaB JO MOMEHTY NnepemilleHHs).

BignosiaHo fo nyHKTY 2 Lboro MopsaaKy ocobu, AKi TMMYacoBO nepemilleHi,
MaloTb NPaBO Ha NPU3HaYeHHA Ta/abo NPOAOBKEHHA paHille NPr3HaYeHNX CTpa-
XOBMX BUMNJIAT, CTPAXOBUX BUTPAT Ha MeANYHY Ta CoLjianbHy JONMOMOTY BiAMOBIAHO
[0 3akoHy N2 1105-XIV 6e3nocepefiHbo B po60UMX OpraHax BUKOHaBYOT AnpeKLii
®oHgy 3a GakTUUYHMM MicLLeM NPOXMBaHHA (NepebyBaHHsA), WO NIATBEPAXKYETHCA
[OBIAKO MPO B3ATTA Ha 06K 0coby, AKa NepeMmilLyeTbCA 3 TUMYACOBO OKYMO-
BaHOI TepuTOpIi YKpaiHu abo paroHy nposefeHHs ATO, 3a popmoto, HaBE[EHOIO
B foAatky ao MNMopaaky obopmneHHs i BUaayi LOBIAKM Npo B3ATTA Ha 06nik oco-
61, AKa NePeMILLy€ETbCA 3 TUMUYACOBO OKYNOBaHOI TepuTopii YKpaiHu abo parioHy
NpoBefeHHA aHTUTePOPUCTMYHOIT onepaLii, 3aTBepaxeHoro noctaHoso KMY Big
01 »oBTHA 2014 poky N2 509, BianosigHo go 3akoHy N2 1706-VII.

Takum ynHom, noctaHoBamu KMY N2 531, 637 Ta 595, a Tako»K NOCTaHOBOO
MpaeninHa Oonay BiA 11 rpyaHa 2014 poky N2 20 BCTaHOBMIEHO cneyianbHUin
nopAZOoK 3AiICHEHHA CTPaXOBMUX BMMNAT ANA 0Cib, AKi TMMYacoBO nepecennnnca
3 panoHy nposefeHHA ATO, TO6TO 0cO6NMBOCTI BUMIATK MaTepianbHOro 3abes-
reyeHHs 3a couiaibHUM CTPaxyBaHHAM BHYTPILLHbO NepemilleHM ocobam.

OpnHak, K MpaBuUIIbHO BBaXKanu Cyauy B Uil cnpaBi, 3a3HayeHi Nig3akoHHi Hop-
MaTVIBHi aKTV He PerynioloTb NMUTaHHS WOZO 34iMCHEHHS CTPaxXOBKX BUMIAT 0cobam,

JAopatok 4 » 263



AKi 3 panoHiB npoeeaeHHA ATO [0 TenepilHbOro Yacy He nepecenmamnca Ta npo-
[OBXYIOTb NPOKMBATU 33 CBOIM MOCTIMHMM MiCLLeM NPOXKMBAHHA Ha TePUTOPIl, AKa
He KOHTPOIOETbCA OpraHamm Aep»aBHoi Bnagw. Ll nig3akoHHi akTv He € 3aKOHOM,
TOMY He MOXYTb 3BY>KYBaT/ UM CKacOBYBaTV MpaBa rpoMafsH, AKi BCTAaHOBNEHO
HOPMATMBHO-NMPABOBUMY aKTaM1 BULLIOT OPUANYHOT CUMN.

3a3HaueHi Nig3akoHHI HOPMATUBHI aKTW He PerynioTb MUTaHHA WoAo 34il-
CHeHHS CTPaxXoBVX BUMAT 0cobam, AKi 3 palioHiB npoBeaeHHsA ATO 10 TenepillHbOo-
ro Yacy He nepecennnnca Ta NPOAOBXKYTb MPOXKMBATY 3a CBOIM MOCTIMHMM MiCLieM
NPOXMBAHHA Ha TEPUTOPIT, AKa HE KOHTPOJIIOETbCA OPraHamu AepXaBHOoi BNagu.

CratTeto 24 KoHcTuTyuii YKpaiH BCTAaHOBMEHO, O rPOMafAHN MaioTb PiBHI
KOHCTUTYLiHI NpaBa i CBOGOAN Ta € PiIBHUMYM Nepef 3aKOHOM.

He moxe 6yTv NpuBineiB un 06MexXeHb 3a O3HaKaMK pacu, KONbopy LWKipy,
NONITUYHMX, PENITINHMX Ta iHWNX NepeKoHaHb, CTaTi, ETHIYHOro Ta CouianbHOro
NOXOLMXEHHA, MaiHOBOTO CTaHy, MiCLiAi MPOXMBaHHSA, 38 MOBHUMM abo iHWUMMN
O3HaKamu.

BignosiaHo Ao cTaTTi 64 KOHCTUTYLT YKpaiHy KOHCTUTYLiHI MpaBa i ceoboan
TIIOAVHY | rpOMafAHMHa He MOXKYTb 6y T 0OMeXeHi, Kpim Brnagkis, nependayeHnx
KoHctutyuieto YkpaiHu.

B ymoBax BO€EHHOro abo Hafi3BMYaHOro CTaHy MOXYTb BCTaHOBJIIOBATUCA
oKpeMi 06MexeHHSA NpaB i cB060A i3 3a3HaYEHHAM CTPOKY Ail X OOMEXeHb.

Hi BOEHHMI, Hi HaA3BMYaHUI CTaH B YKpaiHi B LiNIOMy, K i Ha OKpeMux Tepu-
Topiax [JoHeubKoi Ta JlyraHcbKoi obnacTeil, He 3anpoBagKeHoO.

YKasom lNpe3unpaeHTa YKpainm Bif 14 keiTHA 2014 poky N2405/2014 «[po pi-
WweHHA Pagn HalioHanbHOI 6e3neku i 06opoHn YKpaiHu Bi 13 KBiTHA 2014 poKy
«[Mpo HeBiAKNaaHi 3aXoAu WO NOLONIAHHA TEPOPUCTUYHOI 3arpo3in i 36eperkeHHs
TepuTOopianbHOI WinicHOCTI YKpaiHu»» Ha Teputopii [loHeLbKoi 06nacTi po3noyaTo
AHTUTEPOPUCTUYHY OnepaLito.

3rigHo 3i ctatTeto 1 3akoHy YKpaiHu Big 02 BepecHsa 2014 poky N2 1669-VII
«[1po TMMUacoBi 3ax0Au Ha nepiod NPOBeAeHHA aHTUTEPOPUCTUYHOT onepaLii»
(nani — 3akoH N2 1669-VIl) nepiof npoBefeHHA aHTUTEPOPUCTUYHOI onepaLii — e
yac MiX aToto HabpaHHA YMHHOCTI Ykazom lMNpe3ngeHTa YKpaiHu Big 14 KBiTHA
2014 poky N°405/2014 «Mpo pieHHA Paan HauioHanbHoi 6e3nekn i 060poHM
YKpaiHu Big 13 KBiTHA 2014 poKy «[po HeBigKNagHi 3ax0Au Wo[o NoJOoNaHHA
TEPOPUCTUYHOI 3arpo3u i 36epexeHHA TepuTopianbHOI LinicCHOCTI YKpaiHU»» Ta
[aTolo HabpaHHs UYMHHOCTI YKka3zom Mpe3ngeHTa YKpaiHu Npo 3aBepLueHHA Npo-
BeEeHHs1 aHTUTEPOPUCTUNYHOT onepaLii abo BiICbKOBMX Aiil Ha TepuTopii YKpaiHu.

Mpo HeobXxiaHICTb coLianbHOro 3ax1cTy ocib, AKi NnepedyBatoTb Ha TUMYaCcOBO
OKynoBaHUx TepuTopisax y JloHewbKil Ta JlyraHcbKi o6nacTsx, ineTbca i B 3aKoHi
YKpaiHu Big 18 ciuHsa 2018 poky N2 2268-VIII «[po 0cobnmBocTi Aep*aBHOT NOAITUKM
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i3 3ab6e3neyeHHA Aep)KaBHOrO CyBepeHiTeTy YKpaiH/ Ha TMMYacoBO OKYMOBaHMX
TepuTtopiax y JloHeLbkKil Ta JlyraHcbKii o6nactax» (gani — 3akoH N2 2268-VIII).

Y cTaTTi 2 uboro 3akoHy nepeabdayeHo, Wo 3a GisYHMU 0COOaMU HE3ANEXKHO
Bifl NepebyBaHHA iX Ha 00MiKy AK BHYTPILHbO NepemMilleHnx ocib yn Big HabyTTA
HVMW CreLianbHOro MPaBOBOrO CTAaTYCY Ta 3a PUANYHUMUN 0cobamm 36epiraeTbea
npaBo BNACHOCTI, iHLLi peyoBi MpaBa Ha ManHo, y TOMY YNCITi HA HEPYXOMe MaiHO,
BKJTHOUAOUM 3€MeSTbHI JiNAHKMY, L0 3HAXOAUTLCA Ha TUMYACOBO OKYMOBaHUX Tepu-
Topisax y [loHeubKili Ta JlyraHcbKili o6nacTax, AKLLO Take MaiiHO HabyTe BiAnoBiAHO
[0 3aKOHIB YKpaiHu.

MigTBEepAXKYyoUM MalHOBI NpaBa ¢i3nyHMX 0Cib He3anexHo Bif nepebyBaHHA
X Ha 061Ky AIK BHYTPILLHBbO NEePEMILLEHNX OCi6 UK Bif HAOYTTA HAMM CrneLianbHOro
CTaTycCy, 3aKOH He nepeabayac >KoaHNX 0OMEXeHb iHLLNX MpaB TaknX 0Ci6, AKi BOHN
MOXYTb peani3yBaT Ha TepuTopil YKpaiHu.

Lle 3HaxoanTb CBOE NiATBEPAXKEHHA | B NYHKTI 2 cTaTTi 4 3akoHy N22268-VIII,
[i€ 3a3HauYeHo, WO LinAmMy fep»<aBHOI MONITVKM €, 30KPeMa, 3aXUCT Nnpa., cBo6ox
i 3aKOHHKX iHTepeciB i3NYHMX Ta LPUANYHKX OCi6; Ta NyHKTax 1, 3, 4 cTaTTi 6
Liboro 3aKoHy, fie BKa3aHo, L0 OCHOBHMMY HanpAMamuy 3axX1cTy npas i ceobon
LMBINIbHOrO HaceNleHHA Ha TMMYacoBO OKYMOBaHWUX Teputopiax y [loHeupbkKin Ta
JlyraHcbKin 06nacTsx €: 3aXUCT OCHOBOMOJIOXKHUX MONITUYHUX | FPOMAAAHCBKNX
npas i cBOOOA NIOAUHY; CNPUAHHA 3abe3MneYeHHIo BifJHOBIEHHA NOPYLIEHNX MaTe-
pianbHUX NpaB.; CNPUAHHSA 3a6e3MeYeHHI0 CoLiaibHO-eKOHOMIUHKIX, EKOJTOTiYHNX
Ta KyJbTypHUX noTped.

BignosigHo go ctatTi 92 KoHcTutyuii YKpaiHU BMKTIOYHO 3aKOHaMKM YKpaiHu
BM3HaYalTbCA, 30KpemMa: Npasa i CBO6OAW NIOAUHN | FPOMaZAHMHA, FaPaHTIi X
npas i cB060J; OCHOBHi 000B'A3KM rPOMaAAHUHA; OCHOBM COLiaIbHOTO 3aXUCTY,
dopmn i BUAM neHcinHoro 3abe3neyeHHs; 3acagu peryntoBaHHaA npadi i 3anHATOCTi,
w00y, cim’i, OXOPOHV AUTUHCTBA, MAaTEPUHCTBA, 6aTbKIBCTBA; BUXOBaAHHSA, OCBITH,
KyNnbTypW i OXOPOHM 3[0POB'A; eKonoriyHoi 6e3neku (MyHKTH 1, 6).

Ak 3a3HaveHo y cTaTTi 8 KOHCTUTYLIT YKpaiHy, B YKpaiHi BUSHAETbCA | i€ NPUH-
LN BepXOBEHCTBa Npasa. KOHCTUTYLIA YKpaiHN Ma€ HarBULLY IOPUANYHY CUTY.
3aKOHM Ta iHLWi HOPMATUBHO-MPABOBI aKTU MPUNMAIOTbCA HAa OCHOBI KOHCTUTYLT
YKpaiHu i NOBUHHI BignosigaTtu in.

BignosigHo go ctatTi 1 KoHcTutyuii YKpaiHa € npaBoBoIo Aep>KaBoio.

JlioanHa, Ti XUTTA | 30POoB’'s, YeCTb i FigHICTb, HeJOTOPKAHHICTb | 6e3nekKa Bu-
3HaTbCA B YKpaAiHi HaMBULLOIO coLlianbHOM LiiHHICTIO. [paBa i ceoboam noanHu Ta
X rapaHTii BM3HAualoTb 3MICT i CNPAMOBAHICTb JiANbHOCTI fepkaBu. [lep<aBa Big-
roBifae nepea NOANHOI 3a CBOI AiANbHICTb. YTBEPAYKEHHS | 3a6e3neyeHHs npas i
cBo60A NIOAMHYW € FONOBHUM 060B'A3KOM filepKaBu (cTaTTa 3 KoHcTUTyLil YKpaiHn).

3rigHo 3i cTaTTelo 17 3akoHy YKpaiHu Big 23 niotoro 2006 poky N2 3477-IV
«[po BUKOHaHHA pilleHb Ta 3aCTOCYBaHHA MPaKTVKM EBPONENCHKOro cyay 3 npas
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TIOANHW» CYAN 3aCTOCOBYIOTb NpU po3rnagi cnpas KoHBeHLi0 NPo 3axuCT npas
TIIOANHM | OCHOBOMOMOXHUX cBo6OZ Big 04 nuctonaga 1950 poky (aani — KoHeeHLis)
Ta NpaKTUKy EBPONENCbKOro cyay 3 npas noavHy (gani — ECIJ1) Ak gxepeno npasa.

Ak 3a3HaumB ECMJTy piweHHi y cnpasi «[liykyp npomu YkpaiHu», Ake Habpano
cTaTycy octatoyHoro 07 notoro 2014 poky, NpaBo Ha OTPUMAHHA NEHCIT AK Take
CTano 3aneXHUM Big MicLiA MPOXKMBaHHA 3aABHIKa. Lle mpr3Beno go cutyaldlii, B AKin
3aABHUK, MponpautoBaBLn 6araTo POKiB y CBOIl KpaiHi Ta CnaaTUBLLN BHECKU
[0 CMCTEMU MEHCINHOro 3abe3neyeHHs, OyB 30BCiM N036aBfeHMI NpaBa Ha NeHCilo
nuLe Ha Til NigcTaBi, Wo BiH 6inblue He NPOXMBAE Ha TepuTopIl YKpaiHU (MyHKT 51
LbOro pilleHHs).

Y nyHKTi 54 ubOro pilleHHA 3a3HayeHo, Wo HaBeaeHMX MipkyBaHb €ECIUT go-
CTaTHbO ANIA BUCHOBKY MPO Te, WO Pi3HNLA B NOBOMXEHHI, Ha AKY 3aABHUK CKap-
»KNBCA, NopyLuyBana ctatTio 14 KoHBeHLUil, 3rigHO 3 AKOK KOPUCTYBaHHA NpaBamu
Ta cBo6ofamMu, BU3HaHUMY B KOHBeHLiT, Mae Oy T 3abe3neyeHe 6e3 guckpumiHauii
3a 6yAb-AKOI 03HAKOI0: CTaTi, pacu, KONbopy LUKipW, MOBW, Penirii, NONITUYHNX Yn
iHWKWX NepeKkoHaHb, HaLiOHaNIbHOMO Y1 COLiaNbHOrO NMOXOAXKEHHSA, HaNeXHOCTi
[0 HaUioOHaNbHVX MEHLUWH, MaiHOBOTO CTaHy, HAPOAMEHHA ab0 3a iHLLIOK O3HAKO
y NO€EAHaHHI 3i cTaTTeto 1 Mepluoro npoTtokony Ao KoHBeHLii, AKo nepen6aveHo
NpaBo KOXKHOT $i3nyHOT abo PUANYHOT 0CO6M MUPHO BONOAITU CBOTM MaiHOM
Ta 3aKpinyeHo, WO HiXTO He MoXe ByTn No36aBieHN CBOET BNAaCHOCTI iHaKLwe
AK B iHTepecax CycninbCcTaa i Ha yMoBax, nepeabayeHrx 3aKOHOM i 3aranbHUMK
NpUHUUNamMn Mi>HapoAHOro npasga.

Y piwenHi Big 08 nunHA 2004 poky y crnipasi «1awky ma iHwi npomu Mondosu
ma Pocii» €CI1J1, 3a0BONbHAUN NO30B Woao Mongoswu, BU3Has, wo Ypag Mon-
JOBU, AKNI € EAVHUM 3aKOHHUM Ypagom Pecny6niku MonaoBu 3a MmixkHapogHM
npaBoOM, He 34iICHIOBaB BNaAun Haj YaCTUHOI CBOEI TEPUTOPIi, AKa NnepebyBae
nig epekTNBHUM KOHTponem «MonpaascbKoi Pecny6nikin MpupHictpos'a». OnHak
HaBIiTb 3a BiICYTHOCTi epeKTMBHOIO KOHTPOIO HaA MNpUaHICTPOBCHKUM perioHoM
MonpoBa Bce X Taku Ma€ No3nTUBHe 3060B’A3aHHA 3a cTaTTelo 1 KOHBEHLIT BXUTK
3axofiB y Mexax CBO€I BNagu Ta BiANoOBIAHO 0 MiXXHapO4HOro npasa AfA 3axXUcTy
rapaHToBaHuX KOHBEHLi€IO NpaB 3aABHUKIB.

YKpaiHa Bifi 30608B'A3aHb, BU3HaueHux ctatamu 1, 14 KoHBeHLUii Ta cTaTTelo 1
MNepworo npotokony fo KoHseHLii, B oOkpeMux parioHax [JoHeLbKoi Ta JlyraHCbKoT
obnactein YkpaiHu BignosigHo fo ctatTi 15 KoHBeHLii He BiacTynana, ocKinbku
y noctaHoBi BepxoBHoi Pagu Ykpainu N2462-YIIl Big 21 TpaBHA 2015 pokKy, AKoto
cxBasneHo 3anaBy BepxosHoi Pagun YkpaiHn «[po Bigctyn YKpaiHu Bif okpemux
3060B's13aHb, BU3HaYeHUX MiXKHapOAHUM NakTOM MPO FPOMAAAHCHKI | MONITUYHI
npasa Ta KoHBeHLi€lo MPOo 3axMCT NPaB JIIOAUHY | OCHOBOMONIOXKHYKX CBOOOAY, 3a-
3HayYeHo Npo BiACTYN Bif OKpemurx 3060B'A3aHb, BU3HAYEHUX MYHKTOM 3 CTaTTi 2,
ctattamn 9, 12, 14 1a 17 Mi>kHapoAHOro nakTy Npo rpoMafAHCbKi i NoNiTMYHI npaBa
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Ta cTaTAMM 5, 6, 8 Ta 13, Ha Nepiof 4O MOBHOIO NPUMNNHEHHA 36pOoIiHOI arpecii
Pociiicbkoi ®epepalyii, a came O MOMEHTY BMBELIEHHSA YCiX HE3aKOHHUX 36pOHUX
bopmyBaHb, KepoBaHKX, KOHTPONbOBaHWX i piHaHcoBaHMX Pocilicbkolo Depepa-
Lii€l0, pOCINCbKMX OKYNaLiHMX BICbK, iX BINCbKOBOI TEXHIKM 3 TepuTOpii YKpaiHu,
BifJHOB/IEHHA NOBHOIO KOHTPOJIO YKPAIiHW 3a AepKaBHUM KOPAOHOM YKpaiHW, Bif-
HOBJIEHHA KOHCTUTYLIINHOrO Najy Ta MopsAAKYy Ha OKYyNnoBaHi TepuTopil YKpaiHu.

Cyav NpaBuUIbHO BBa)asnwu, WO He € NiACTaBolo A/1A BiAMOBM B 3aJ0BOJNIEHHI
No30BYy NMOCUNaHHA NpeACcTaBHUKA BiANOBifaya Ha BiACYTHICTb 6loAXKeTHOro
diHaHCcyBaHHA, agke peanizalis ocobolo Npasa, AKke NoB'A3aHe 3 OTPVMAHHAM
6104XKETHMX KOLTIB i FPYHTYETbCA Ha CrneLiafbHUX Ta YAHHUX Ha YacC BUHUK-
HEHHA CMipHUX NPABOBIAHOCUH HOPMATUBHO-NPABOBUX aKTax HaLliOHANbHOTO
3aKOHOJABCTBA, HE MOXe OyTV MOCTaBMIEHa Y 3aNEXHICTb Bif OIOKETHUX acur-
HyBaHb. Cyan TakoX NpaBunbHO Nocsianuca Ha piweHHAa €CIMJ1 sig 08 nnctonaga
2005 pokKy y cnpaBi «Keuko npoTn YKkpaiHu», B aAkomy €CIJT He npuiiHAB apry-
MEHT ypAay WoAo 6I04XKETHNX aCUTHYBaHb, OCKINIbKM OpraHu AepKaBHOT BNaam
He MOXYTb MOCWUNATMCA Ha BifCYTHICTb KOWTIB AK Ha MPUYNHY HEBMKOHAHHA
CBOiX 3060B’A3aHb (pileHHsA Big 07 TpaBHA 2002 poKy y cnpasi «bypdos npomu
Pocii», 3asBa N2 59498/00).

Cyan npaBuSIbHO 3a3HauuK, WO AKLLO No3uBay i3 paioHy nposefeHHA ATO
TMMYaCOBO He MepecennBCA Ha KOHTPObOBaHY TEPUTOPIIO Ta He B3ATUI Ha 06iK
BignosigHo fo Mopaaky odopmneHHs i Braadi AOBIAKM NPo B3ATTA Ha 067K oco-
6y, IKa NepeMiLLyeTbCA 3 TMMYaCOBO OKYNOBaHOI TepuTopii YKpaiHm abo paroHy
NPOBeAEHHA aHTUTEPOPUCTUYHOI onepaLlii, 3aTBepaXeHoro noctaHosow KMY Big
01 »koBTHA 2014 poky N2509, To gia nyHKTY 8 TmyacoBOro nopaAKy, NoOCTaHOB
KMY N2531, 637, 595 Ta noctaHoBu lNpaeniHHA QoHay N2 20 Ha HbOro He PO3rMoB-
CIO[PKYETbCA.

Cyan npaBunbHO BKasanw, WO Ui Nif3aKoHHI akTW He BCTaHOBIOIOTb BiAMIHHMX
Bifl nepep6aueHnx 3akoHom N2 1105-XIV ocobnmnsocTel NpoBeeHHA CTPaXOBUX
BMnnaT y nepiof nposeaerHHAa ATO Ha TepuTOpii, TMMYAaCOBO HENiAKOHTPOSbHIN
opraHam fiep»<aBHoi Bnagu, BHacNifoK Yoro Ainwnm o6rpyHToBaHOro BUCHOBKY
Npo BiACYTHICTb MPaBOBMX NiACTaB ASIA HEBUMATU MO3MBaYvy CTPAaXoBUX BUMNNaT
3a nepiop i3 X0BTHA 2014 poKy no »oBTeHb 2015 poky.

HeHagaHHA no3mBayem, AKNIA He € BHYTPIWHbO NepemilleHoto ocoboto, fo-
BiiKM MPO B3ATTA MOro Ha 061iK AK 0cobu, AKa NepemillyeTbCa 3 TUMYaCcoOBO
OKynoBaHoOT TepuTopii YkpaiHu abo panoHy nposefeHHs ATO, He € NiacTaBoto
ANA HeBMMAaTK NO3MBaYy CTPaxXoOBUX BMMNAT.

Y noctaHoBi BepxosHoro Cyay YkpaiHu Big 12 KBiTHA 2017 poky y cnpasi
N26-511ic17 3pobneHo BUCHOBOK NPO Te, Lo 0CO6U 3 HaceNeHMX NYHKTIB, Ha Tepu-
TOpIi AKUX OpraHu Aep»aBHOI BNaan TMMYACOBO He 3[iliICHI0I0Tb ab0 34ilICHI0I0Tb
He B NOBHOMY 06CA3i CBOI MOBHOBaXKEHHS, MatloTb MPaBO Ha OAEPKaHHA CTPaXOBMX
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BMM/AT 3a YMOBU NepeMillleHHA B HaceNeHi MyHKTN, Ha TepUTOPIT AKX opraHn
LEeP>KaBHOI BNaau 34iMICHIOI0Tb CBOI MOBHOBAXEHHSA B MOBHOMY 06CA3i, Ta Ha 3Bep-
HEeHHA [0 CTPYKTYPHOro Niagpo34iny micLieBoi AepKaBHOI agMiHicTpaLii 3 n1TaHb
couiaibHOro 3axMCTy Ta B3ATTA Ha 00NiK, Wo mMae by Ty NiATBEPAXEHO JOBIAKO0
Npo B3ATTA Ha 06/iK BHYTPIiLLHbO NepemiLieHoi ocobu.

Ha obrpyHTyBaHHA Takoro BUCHOBKY Cy[ 3a3HauuB, WO NyHKTOM 2 Tumyaco-
BOro MopAAKy nepefbdayeHo, LWo B HaceneHnx NyHKTax [JoHeLbKoi Ta JlyraHCbKoT
obnacTeli, Ha TepPUTOPIT AKX OpPraHu fep>KaBHOI Bflaan TMMYaCoBO He 34iNCHIoTb
abo 3iNCHIOTb He B MOBHOMY 006CA3i CBOT MOBHOBAXeHHA (fani — TMMYacoBoO
HeKOHTPOJNIbOBaHa TepuUTopin), BUAATKM 3 AepxaBHOro biogety, 6iogxeTy MeH-
cinHoro ¢doHAy YKpaiHu Ta 6l0geTiB iHWuX GOHAIB 3araibHOOO0OB'A3KOBOIO
[EepPKaBHOro coLia/ibHOro CTpPaxyBaHHA 3[iMICHIOITbCA NIMLLE NICNA NOBEPHEHHSA
3rafaHol TepuTopii Nif KOHTPOJIb OPraHiB AepXaBHoI BRagun.

OpHak noctaHoBo OKpY»KHOro aAMiHiCTpaTMBHOrO cyay Micta KueBa Bif
11 niotoro 2015 poky y cnpasi N2826/18826/14, 3anuweHoto 6e3 3MiH yxBanoio
Buworo agmiHicTpaTtMBHOro cyay YKkpaiHu Big 16 »0BTHA 2015 poOKy, Len NyHKT
BM3HAHO HE3AKOHHVM Ta HEYMHHUM 3 MOMEHTY MPUNHATTA.

3a3HaueHi cyfoBi pilleHHA Habpanu 3akoHHOI cunn 12 KBiTHA 2017 poKy — AaTa
npunHATTA BepxoBHum Cynom YkpaiHu noctaHoBu y cnpasi N2 6-51uc17. Tomy BU-
C/IOBSIEHNIN Y NOCTAHOBI MPaBOBMWI BUCHOBOK NPO Te, L0 «Ha 3aKOHOAaBYOMY PiBHI
BM3HaYeHo, Lo GpiHaHCYyBaHHA BUAATKIB 3 OogpkeTiB doHAiB 3aranbHO060B A3KOBOrO
[eP>KaBHOrO COLianbHOro CTPaxyBaHHA Ha TUMYaCOBO HEKOHTPOJIbOBaHMX YKpPaiH-
CbKOI0 B/1aj00 TEPUTOPIAX 3[iIMICHIOBATUMETbCA TiNIbKM NiCNA NOBEPHEHHA BKa3aHWX
TEPUTOPIN Ml KOHTPOJIb OPraHiB AePKaBHOT BNaau», He BignoBigae GakTUUYHIM
obcTaBuHam.

Y BKazaHomy BUCHOBKY BepxoBHui Cyg YKpaiHy MOXNuBicTb peanisayii
0c06010, AKa MPOXKMBAE HA TUMYACOBO OKYMOBaHIll TepuTOPIl, NpaBa Ha OTpwU-
MaHHA BiANOBIAHMX BMMNAT COLiaNbHOro CTPaxyBaHHA NOB'A3aB 3 YMOBOIO
060B'13KOBOr0 NepeMmilLieHHs Takoi 0cobWU 3 L€l TepuTOpIi, 3a3HauMBLLM, 30KPEMA,
LL|O XKO4HVIMY HOPMaTUBHVIMY aKTaMU, LLIO PErNaMeHTYyI0Tb MOPAAOK 3AiNCHEHHA
CTPaxoBUX BUMAT Ta HaaHHA coLianbHKX NOCAYr Yy nepiof 36poNHOro KoHGMIK-
Ty, TUMUYacoBOI OKynaLii, TOBCIOAHNX NPOABIB HACUNbCTBA, MaCOBUX NOPYLLUEHb
npaBs NOAMHUN Ta HafA3BUYaNHUX CUTYaLUil NPUPOAHOIO YN TEXHOFEHHOr O Xapak-
Tepy, He NepefbayeHo 3[iICHEHHA CTPAXOBKX BUMAT NOTEPMIAUM, AKi He ne-
pPemicTUANCD i3 TMMYaCOBO OKYMOBAHOI TepUTOPIi Ha NiAKOHTPObHI OpraHam
Jep)kaBHOI BNagu Teputopil.

BopHouac BigNOBIAHO A0 YAaCTUHW NepLUOI CTaTTi 7 3aKoHyY YKpaiHu Bif 15 KBiT-
HA 2014 N2 1207-VIl «Mpo 3abe3neyeHHA npaB i cB060 rpomajsiH Ta NPaBoOBUN
peXunMm Ha TUMYacOBO OKYMOBaHil TepuTopii YKpaiHu» Ana rpomagaH YKpaiHu, Aki
NPOKNBAIOTb Ha TMYACOBO OKYMOBAHIi TepUTOPIi, peanisaLif npas Ha 3alHATICTb,
NeHcilHe 3ab6e3neyeHHs, 3arafibHOOO0B A3KOBE Aep>KaBHE CoLlianibHe CTpaxyBaH-
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HA Ha BUNagoK 6e3po6iTTs, y 38'A3KY 3 TUMUYaCOBOIO BTPATOHO NpaLe3aaTHOCTI, Bif
HelLacHOro BUMaAKy Ha BUPOOHMLTBI Ta NpodeciiHOro 3axBoproBaHHs, AKi cnpu-
YMHWAW BTPATYy NpaLe3faTHOCTI, Ha HaaHHA coLiafibHUX MOCAYT 3AiMCHIOETLCA
BiNOBIAHO A0 3aKOHOA4ABCTBA YKpaiHMU.

3rigHO 3 NonoXeHHAMU cTaTTi 3 KoHCTUTYLIT YKpaiHn nioanHa, i Xntra i
3[0POB'A, YeCTb i MAHICTb, HEAOTOPKAHHICTb | 6e3MneKa BM3HaOTbCA B YKpaiHi Hail-
BULLIOIO COLianbHOI0 LiHHiCTI0. MpaBa i cBo60aV N0AMHN Ta X FrapaHTil BU3HavaloTb
3MICT i CMPAMOBaHICTb AiANbHOCTI Aep»KaBu. lep<aBa Bignosigae nepeq nognHo
3a CBOIO AiANbHICTb. YTBEPAKEHHSA | 3a6e3neyeHHA Npas i cBOOOA NOAMHU € Fofo-
BHUM 000B'sI3KOM e p>KaBUi.

OpraHu 3aKoHOZaBuvOol, BMKOHABYOI Ta CyA0BOT Bflagu 34iNCHIOIOTb CBOI NO-
BHOBA)KEHHSA y BCTAHOBIEHUX Li€l0 KOHCTUTYLi€l0 MeXKax i BiAMOBIAHO A0 3aKOHIB
YKpaiHu. KoHcTuTyuia YKpaiHu Ma€e HariBULLY IOPUANYHY CUY. 3aKOHM Ta iHLWi
HOPMaTVMBHO-NPAaBOBI akT! NPUINMAIOTbCA Ha OCHOBI KOHCTUTYLIT YKpaiHu i noBu-
HHi Bignosigatn in. Hopmun KoHCTUTyLii YKpaiHu € Hopmamuy npAmoi aii (ctatta 8
KoHctutyuii YkpaiHn).

OpraHu fep»<aBHOI Blaf Ta OpraHu MiCLLleBOro CamoBpAAyBaHHS, iX NoCcafoBi
0cob6u 30608B'A3aHi AiATY N1Le Ha NiACTaBi, B MeXax NMOBHOBAXeHb Ta Yy CMocib,
wo nepepbaueHi KoHcTUTYyL €0 Ta 3akoHamM YKpaiHu (YacTrHa gpyra cTatTi 19
KoHctutyuii YkpaiHn).

Yci ntogu € BinbHi i piBHi y CBOI rigHOCTI Ta npaBax. MNpaea i ceoboan niognHn
€ HeBiguy>KyBaHNMM Ta HenopyLHUMK (cTaTTa 21 KoHcTUTyLii YKpaiHn).

Mpv NPUAHATTI HOBMX 3aKOHIB a0 BHECEHHI 3MiH 1O YUNHHUX 3aKOHIB He [Oo-
NYCKAETbCA 3BY>KEHHA 3MiCTY Ta 006cAry icHytoumx npas i cBob6of (YacTuHa TpeTa
cTaTTi 22 KoHCTUTYUiT YKpaiHu).

MpaBa i cBO6OAM NIOAMHM | TPOMaAAHMHA 3aXULLATbCA CYAOM. KoXXHOMY
rapaHTyeTbCA NPaBO Ha OCKAPXKEHHA B CyAi pilleHb, Aill um 6e3aianbHOCTi opraHis
[epKaBHOI BNau, opraHiB MicLLeBOro caMoBpAAYyBaHH#A, MOCaA0BUX i CyK00BKX
0oci6 (ctatTa 55 KoHcTuTyuii YKpaiHw).

KoHcTuTyuinHi npaBa i cBO60AM NOAVHY | FPOMAAAHUHA He MOXYTb OyTi 06-
Me>XeHi, KpiMm BrnagKis, nepeabaueHnx KoHcTuTyuieo YKpaiHu.

B ymoBax BOEHHOro abo Hafi3BMYaNHOro CTaHy MOXYTb BCTaHOBMOBATUACA
oKpeMmi obMexeHHA npaB i cBo60f i3 3a3HaYEHHAM CTPOKY Al LMX 06MeXeHb.
He moxyTb Oyt 06MexeHi npaBa i cBoboau, nepenbayeHi ctattamu 24, 25, 27,
28, 29, 40, 47,51, 52, 55,56, 57, 58, 59, 60, 61, 62, 63 uiei KoHcTMTYUIT (cTaTTA 46
KoHcTutyuii Ykpainn).

BukntouHO 3aKkoHaMu YKpaiHU BM3HaAYaloTbCs: MpaBa i CBo6oAM IoANHN i rpo-
MaAsHUHA, rapaHTii UMX NpaB i cBo60/1; OCHOBHi 060B'A3KM rPOMafsHNHA; OCHOBM
CoUiaNbHOro 3axmcTy (YacTuHa nepua ctatTi 92 KoHcTuTyuii Ykpaiu).
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3a nyHKTOM 2 PiweHHa KoHctuTyuinHoro Cyay YKpainu y cnpasi npo TAymMmayeHHnA
TepMmiHa «3akoHoAaBCTBOY Bif 09 nnnHA 1998 poky N2 12-pn/98 KoHcTuTyuia YkpaiHu
3HaYHO PO3LWKMPUIIA KONO NUTaHb CYCMifIbHOrO XXWUTTA, L0 BU3HAYal0TbCA Y/ BCTa-
HOB/IOIOTbCA BUKMNIOYHO 3aKOHaMK YKpaiHW AK akTamuy BULWOI Nicna KoHcTutyuii
YKpaiHu iopnanyHoi CMan B CUCTEMi HOPMATMBHO-MPaABOBKX aKTiB. BignosigHo
Ao cTaTTi 92 KoHcTutyuii YKpaiHu 3akoHamm YKpaiHu MatloTb pernameHTyBaTuca
HalBaXNMBILLi CycninbHi Ta Aep»aBHi iHCTUTYTU (NpaBa, cBoboan Ta 060B'A3KM
TIOANHN | FpOMagAHVHa; BUOopU, pedepeHayMm; opraHisalis i AiAnbHICTb OpraHis
3aKOHOJaBYOi, BMKOHaBYOI Ta Cyl0BOI Blau TOLO).

Pa3om 3 Tvm 3a 3mictom nyHKTY 3 PiweHHA KoHctutyuinHoro Cyny YkpaiHu
y cnpaBi NPo NOPAROK BUKOHaHHA piweHb KoHcTuTyuinHoro Cyny YkpaiHm Bif
14 rpygHa 2000 poky N2 15-pn/2000, Bruxoaaum 3 KOHCTUTYLIT YKpaiHy 3akoH YKpa-
HW «[po PaxyHkoBy nanaty BepxosHoi Pagu Ykpainu» Big 11 nunHa 1996 poky,
AK | OYyAb-AKNIA iHWIWI 3aKOH YKpaiHU, — Lie HOPMaTVBHO-MPABOBUI aKT BULLOT
topuguyHoi cnnu. BepxosHa Paga YkpaiHu € eanHM OpraHOM 3aKOHOAaBYOI Bflagm
B YKpaiHi (ctatTa 75 KoHcTuTyuii YKkpaiHu). Lle o3Hauag, wo npaBo npunmaTty 3a-
KOHM, BHOCWTMW A0 HMX 3MiHW Y pa3i, KON BOHO He 3[iNCHIOETbCA 6e3nocepeHbo
Hapogom (cTatTi 5, 38, 69, 72 KoHcTuTyuil YKpaiHu), HanexxuTb BUKNOYHO Bep-
XOBHi Papi YKpaiHu (MyHKT 3 yacTuHM nepwoi ctatTi 85 KoHcTutyuii YKkpainn) i
He MoXe nepeaaBaTUCh iHWMM OpraHaM Yu NocagoBnM ocobam. 3aKoHM Ta iHLWi
HOPMaTVBHO-MPAaBOBi aKTU NPUIMAOTbCA HAa OCHOBI KoHCTUTYLIT YKpaiHu i noBu-
HHi BignoBsigaTy i (YacTHa gpyra cTatTi 8 KoHcTuTyUii YKpaiHu). 3 HaBeeHoro
BUNIMBAE, Wo BepxoBHa Papa YKpaiHn Moxe 3MiHWUTV 3aKOH BMKITIOYHO 3aKOHOM.
3aKOH He MoxKe ByTI 3MiHEeHMIA NiA3aKOHHUM NMPaBOBMM aKTOM.

Y mexax cBo€i komneTeHuii KMY Buaae NnocTaHOBM i pO3NopAaKeHHA, AKi €
060B'A3KOBVMY A0 BMKOHAHHA. HopmaTuBHO-NpaBoBi akT KMY, MiHicTepcTB Ta
iHLWVX LeHTpanbHKX OpraHiB BUKOHaBYOI BNlaaW NignAaraoTb peectpaLii B NOpaAKY,
BCTaHOBNIEHOMY 3akoHOM (cTaTTa 117 KoHcTuTyuii YKpaiHum). HopmaTrBHO-npaBosi
akT KMY HanexaTtb 4o KaTeropii nig3akoHHUX.

Ak 3ayBakue ECMJT, ogHMM i3 GyHAAMEHTANIbHMX ACMNEKTIB BEPXOBEHCTBA NpaBa
€ NPVHLMN MPAaBOBOI BU3HAYEHOCTI, AKWIA, MiX iHLIVM, BUMarae, wob npu octaTou-
HOMY BUMpILLEHHi CMpaBK CyAamu iX pilleHHA He BUKMKaNM CYMHIBIB (pilleHHs Bifg
28 x0BTHA 1999 poky y cnpasi «bpymapecky npomu PymyHii», 3asaBa N2 28342/95,
MYHKT 61). AKLLO KOHPNIKTHA NPaKTVKa PO3BUBAETLCA B MEXKaX OAHOIO 3 HANBULLMX
CYLOBMX OPraHiB KpaiHu, Le Cy cam CTa€ Kepenom npaBoBOi HEBM3HAUYEHOCTi,
TUM CaMUM NiAPUBAE NPUHLUM NPaBOBOT BU3HAUYEHOCTI Ta NOC/AbIII0E AOBIPY rpo-
MaACbKOCTi 0 CYAOBOI cucTemu (pileHHs Big 29 nuctonaga 2016 poKy y cnpasi
«Mapadisa rpeko-KaTonMLUbKoi LepkBr B M. JlyneHi Ta iHWi npoTn PymyHii», 3aABa
Ne76943/11, nyHKT 123). CynoBi pilleHHA NOBMHHI YTV po3ymMHO nepepbayysa-
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HUMU (pileHHn Big 22 nuctonaga 1995 poky y cnpasi «S. W. npomu O6’edHaHo20
Koponiscmea», 3asaBa N220166/92, nyHKT 36).

HapaHa cygam ponb B yxBasieHHi CYAOBUX pillleHb AKpa3 i nonAarae B po3Bi-
I0OBaHHI TVX CYMHIBIB LLIOAO TIyMaYeHHs, AKi iCHYt0Tb. OCKinbKu 3aBXAn iCHyBaTMe
notpeba y 3'AcyBaHHi HEOAHO3HAYHNX MOMEHTIB | afanTaLii 4O 06CTaBVH, AKi 3Mi-
HioTbCA (pileHHA Big 11 KBiTHA 2013 poKy y cnpaBi «BepeHyos npomu YkpaiHu»,
N220372/11, nyHKT 65; pileHHs Bif 21 x0BTHA 2013 poky y cnpasi «Jess Pio [lpada
npomu IcnaHii», 3aaBa N242750/09, nyHKT 93).

Y 38'A3Ky 3 HaBefieHUM Benvka Manata BepxosHoro Cyay BBaXa€ 3a HeoOXxiaHe
BiICTYNWTN Bif BUCHOBKIB BepxoBHoro Cyay YKpaiHu WOA0 3aCTOCYyBaHHA HOPM
npasa y nofibHyX NPaBoBiAHOCKHAX, BUK/TAAEeHWX Y paHille yxBasneHiil MoOCTaHOoBI
BepxosHoro Cyay Ykpainu Big 12 kBiTHA 2017 poky y cnpasi N26-511¢17, Ta no-
rof>Ky€TbCA 3 BUCHOBKaMM CYAiB NonepeaHix iHCTaHLi Npo Te, Wo BiACYTHICTb
JOBIZKM MPO B3ATTA Ha 06J1iK N031Bayva AK 0cobU, AKa NEPEMILLYETHCA 3 TUMUYACOBO
OKynoBaHoi TepuTopii YKpaiHu abo paioHy ATO, He Mmoxe GyTuv NiacTaBoto AnsA He-
BUMMaTK NO3MBaYy CTPaxoBUX BMMNAT.

Pa3om 3 Tm Benvka MNManata BepxosHoro Cyny BBa)<a€ HeOOFPYHTOBAHUMM
HaBefeHi B KacalilHin ckap3i JoBOAM WOAO HEBPaxyBaHHA CyJamu TOro, Wwo
no3unBay HaneXxuTb o OCib, AKi 4O TENEPILUHbOrO Yacy He nepecenunnca Ta npo-
[AOBXYIOTb MPOXKMBATK 3a CBOIM MOCTINHMM MiCLLleM NPOXUBAaHHA Ha TepUTopiIi,
AKa He KOHTPOMIOETLCA OpraHamu fep»kaBHoil Blagu, To6To He MaloTb cTaTycy
BHYTPILIHbO NepeMilLleHrX 0Cib, a BUniaTa 3a60proBaHOCTi 3i CTPaxoBKX BUMMAT
noknageHa Ha Te BiafineHHs, e noTepninuii 3apeecTpoBaHNii AK TUMYaCOBO Nne-
peMmilleHni NpU HanycaHHi 3aABK NPO BMNaTy 3a60prosaHoOCTi J0O BiAAiNeHHS,
[e Ha TenepiLHi Yac OTPMMYE CTPAXOBi BUMNIATK, @ TAKOX LLLOJO HEMOXTUBOCTI
BVKOHAHHA PillleHHA Yepe3 BifCYTHICTb diHaHCyBaHHA.

Benuka Nanata BepxosHoro Cyay norof»KyeTbcs 3 BUCHOBKaMU CYAiB nepLuor
anenAuifHOI iHCTaHLiM MPO YaCcTKOBe 3aA0BOJIEHHA NMO30BY | CTATHEHHSA 3 BiANoBiaa-
Ya Ha KOpMCTb NO3MBaya 3a00ProBaHOCTI 3a HEBUMIAYEHY OHOPA30BY LONOMOTY
B po3Mipi 34 575,82 rpH, 3a60proBaHOCTI 3a LWOMICAYHUMM CTPAXOBUMY BUMIaTamMin
3a nepiog i3 13 xoBTHA 2014 poky no 13 xoBTHA 2015 poky y cymi 4 590,59 rpH,
a Bcboro — 39 166,41 rpH.

Mo3mBau cam Ma€e NpaBo BMPiLLYBaTW NPO HEOOXiAHICTb 3BepHEHHSA [0 DoHay
NPO NPOAOBXKEHHSA CTPAaXOBMX BUMNAAT. BiocyTHICTb TaKoro 3BepHeHHs He € NiacTa-
BOIO A/1A BiAMOBU B 33J0BOJIEHHI NO30BY.

Peanizauina ocoboto NpaBa, AKe NoB’'A3aHe 3 OTPUMAHHAM BIOAMKETHX KOLLTIB,
i IKe FPYHTYETbCA Ha cneLianbHMX Ta YNHHUX HA YaC BUHVKHEHHA CMiPHUX NPaBo-
BiZIHOCUH HOPMATUBHO-MPABOBUX aKTaX HaLliOHaNbHOMO 3aKOHOAABCTBA, HE MOXe
6yTI NOCTaB/IeHa B 3aNeXHICTb Bif HAABHOCTI OIOAXKETHMX aCUrHYBaHb.
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PiwweHHa BepxoBHoro Cyay B UMBINbHiN cnpasi
LW0A0 CNaAKyBaHHA CTPaxoBMX BUnaatT

NMOCTAHOBA

12 ntotoro 2020 poky

cnpaBa N°642/6946/18

cyfoBe npoBagxeHHA N2 61-12734ck19

Burar
O6cTaBUHM CnpaBu

Y rpyaHi 2018 poky YnpasniHHA BUKOHaBYoi agnpekuii DoHAy couianbHoro
CTpaxyBaHHA YKpaiHu y JlyraHcbKii 061acTi 3BepHYynochb Ao Cyay 3 MO30BOM, Y AKO-
My NPOCKO BU3HATK CBIZOLTBO NPO NPaBo Ha CMaALnHyY 3a 3aKOHOM, BUAaHe npu-
BaTHUM HOTapiycom KpeMiHCbKOro paliloHHOro HOTapianbHOro okpyry JlyraHcbKoi
o6nacTi, HeflinCHMM B YaCTUHI BKNIOYEHHSA [0 CKNagy CnagwuHn HeOOTPUMaHOT
il MaTip’to Cymun CTpaxoBoi BUMAATK B po3mipi 56 285 rpH 3a nepiog 3 01 nunHA
2014 poky no 22 BepecHA 2016 poky.

[lo30B MOTMBOBAHO TUM, ..... O CyMa CTPAaXOBUX BUMMAT HE MOXe BXOAUTYU
[0 CKnagy CnafLMHy NOMepoi, OCKiSIbK/ OCTaHHA He Habyrna npaBa Ha WoMiCAYHi
CTpaxoBi Ta He 3BepTanacb Ao poboumx opraHis QoHAY coLiafbHOroO CTPaxyBaHHA
YKpaiHu Ha NigKOHTPONbHIN BNagi YKpaiHu TepuTopil, a Tomy NpuBaTHUA HOTapiyc
HernpaBOMIpHO BKAOUMB JO CKady CnagwmnHy NOMepnol HefooTpUMaHy cymy
ctpaxoBux Bunnat, YBAOCC YkpaiHu y JlyraHcbKil 06nacTi npocuno 3aAoBOSIbHATA
NO30BHi BUMOTW.

PilweHHAM JleHiHCbKOro paioHHOro cygy M. Xapkosa Bif 11 notoro 2019 poky
Mo30B 3a40BOJIeHO. B13HaHO CBIAOLTBO NPO NPaBo Ha CNajLLMHY 3a 3aKOHOM He-
AINCHUM B YaCTVHI BKITIOYEHHA A0 CKady CnafwWwmnHn He[oOoTPMMaHOI il MaTip'io
CyMU CTPaxoBOi BUNNATH.

MNocTaHoBOW XapKiBCbKOro anenAuinHoro cygy Big 14 TpasHA 2019 poky ane-
NAUiAHY CKapry 3anuieHo 6e3 3aj0BONeHHS, pilleHHA JIeHIHCbKOro paioHHOro
cyany M. Xapkosa Big 11 ntotoro 2019 poky 3anuweHo 6e3 3miH.

KacauinHa ckapra MOTMBOBaHa TM, LLO CYAMN MOMWUTKOBO 3aCTOCYBanu JO Crip-
HUX NPaBOBigHOCKH [oPAAOK HaflaHHA CTPaxoBUX BUMaT, GiHaHCyBaHHA BUTpPaAT
Ha MeAUYHY Ta couianbHy gonomory, nepeabayeHnx 3aranbHO060B A3KOBUM
[ep>KaBHMM CoLiaNbHUM CTpaxyBaHHAM Bifj HELWACHOrO BMMNafKy Ha BUPOOHU-
LTBi Ta NnpodecinHOro 3axsBoptoBaHHA AnA 0cib, AKi NepemiLLlyoTbCA 3 TIMYacoBO
OKYMOBaHOI TepuTOPIi i paNoHiB NpoBefeHHA aHTUTEePOPUCTUYHOT onepauii,
3aTBepaXeHunin MNoctaHoBot npasniHHA QoHAY coLianbHOro CcTpaxyBaHHA Bif
HeLlacHUX BMNaAKiB Ha BUPOBGHUUTBI Ta NpodeciHmx 3axBoptoBaHb YKpaiHu Bif
11 rpygHs 2014 poky N2 20. YnHHMM 3aKOHOAABCTBOM He nepeabayeHo Takoi nia-
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CTaBW ANA NPUMNMUHEHHA coLialibHMX BUMNNAT, AK BiACYTHICTb y 0cobu peecTpalii Ak
BHYTPILHbO NepemiuieHoi. Cyan nonepeaHix iHCTaHLin He BpaxyBanu, wo GoHA
coujianbHOro cTpaxyBaHHA Ta noro pobounii opraH, 3okpema YBAOCC YkpaiHu
y JlyraHcbkili ob6nacTi, € NpaBOHACTYNHUKOM NpaB Ta 060B'A3KIB BiaAiNneHHA BU-
KOHaBuoi anpekuii DoHAy couianbHOro cTpaxyBaHHA Bif HeLacHUX BMNAAKiB
Ha BUPOOGHMLTBI Ta NpodecinHnX 3axBoptoBaHb YKpaiHu B M. lMepBoMancbKy
JlyraHcbkoi obnacTi.

<>
Mo3wuuia BepxosHoro Cyay
<>

3rigHo 3i cTatTeto 1227 LK YkpaiHu cymu 3apo6iTHOT nnaTu, NeHcii, cTuneHai,
ZJOMNOMOr y 3B'A3KY 3 TMMYaCcOBOIO Henpawue3aaTHICTIo, BiAWKOAYBaHb Y 3B'A3KY 3
KaniutBoM abo iHWMM YLWKOAKEHHAM 3A0POB'S, IHWINX coLianbHUX BUMNAT, AKi
Hanexanu cnafkoAaBLeBi, ane He Oy HUM Ofep»KaHi 3a XUTTsA, NepeaatoTbea
yneHam noro cim’i, a y pasi ix BigCyTHOCTI BXOAATb A0 CKAagy CrnagwmHu.

BignosigHo fo yactuHm nepoi ctatTi 1218 UK Ykpainm o cknagy cnagwuHm
BXOAATb yCi MpaBa Ta 060B'A3KY, WO Hanexanu cnagkonasLesi Ha MOMEHT Bif-
KPUTTA CNAALWNHN | He MPUMNMHWUANCA BHACNIAOK NOro CMepTi.

YactuHa nepuwa ctatTi 1269 LIK YkpaiHu nepenbayac, Wwo cnakoemelb, AKUIA
6a’ka€ NPUIAHATL CMaALMHY, afle Ha Yac BiAKPUTTA CMAALWUHN He NPOXKMBaB No-
CTiIMHO i3 cNagKkofaBLeM, Ma€ NoAaTV HOTapiyCy 3aaBy NPO NPUAHATTA CNAALWNHA.

BignosigHo go yactnHm nepwoi ctatTi 1301 UK YKkpaiHu ceigouTBo npo npaso
Ha CrafLWyHy BU3HAETHCA HeLlINCHIM 3a PilEHHSAM CyAY, AKLLO 6yAe BCTAHOBJIEHO,
Lo 0coba, AKili BOHO BrAaHe, He MaE NpaBa Ha CNafKyBaHHSA, @ TaKOX B iHLLNX BU-
nagKax, BCTaHOBJIEHMX 3aKOHOM.

3akoH YkpaiHu Big 23 BepecHa 1999 poky N2 1105-XIV «[po 3aranbHo-
060B'A3KOBe fepKaBHe coLjianbHe CTpaxyBaHHA Bif HELacHOro BUMAAKY Ha BU-
pO6HMLTBI Ta NpodecinHOro 3axXxBOPIOBaHHSA, AKi CMPUUYMHUAN BTPaTy NpaLe3aat-
HocTi», AKMIM 3 01 ciuHa 2015 poky Aie y pepakuii 3akoHy YKpaiHu Bif 28 rpyaHa
2014 poky N2 77-VIl Ta mae Ha3By «[1po 3aranbHO000B'A3KOBE iepKaBHe coLlianibHe
CTpaxyBaHHA» BU3HAaYa€ €KOHOMIYHMI MexaHi3M Ta OpraHisauiiHy CTPyKTypy
3arafibHOOO0B'A3KOBOIO fEePKaBHOro COLianbHOro CTpaxyBaHHA rPOMajAH Bif
HellacHOro BMnaaKy Ha BUPOOHULTBI Ta NpodeciiHOro 3axBoproBaHHSA, AKi Npu-
3BeNv A0 BTPaTV Npaue3faTHocTi abo 3arnbeni 3acTpaxoBaHWX Ha BUPOOGHMLTBI.

BigmoBigHO #O NiANYHKTY «B» MYHKTY 1 yacTuHM nepwoi cTatTi 21 3aKoHy
YkpaiHu N2 1105-X1V (y pegakuii, Aka gisna Ha Yac BUHVKHEHHA CNipHMX NPaBoBif-
HOCWH) y pa3i HacTaHHA cTpaxoBoro Bunaaky OoHf couianbHOro cTpaxyBaHHA Bif
HellacHUX BMMNafKiB 3060B'A3aHMI Y BCTAHOBNEHOMY 3aKOHOLABCTBOM MOPAAKY
CBOEYACHO Ta B MOBHOMY 00CA3i BifILLKOAOBYBATM LIKOAY, 3anofisiHy NpaLiBHUKOBI
BHAC/IAOK YLWKOLXEHHA NOro 340pOB’A, BUMNAUyloun noMy, 30KpeMa, LomicauA

JAopatok 4 » 273



rpoLLOBY CyMy B pa3i 4YaCTKOBOI UM MOBHOI BTPaTW NpaLe3faTHOCTI, Lo KOMMEHCY€E
BiNOBIAHY YaCTUHY BTPauyeHOro 3apobiTKy noTepninoro.

CratTeto 40 BKa3aHoro 3akoHy (B pefakdii go 01 ciuHa 2015 poky) nepenba-
YeHo, Lo CTPaxOoBi BUMATU NOTEPMNiNOMY NPOBAAATHCA LWOMICAYHO B YCTAaHOB/IEHI
®oHAoM couianbHOro cTpaxyBaHHA Bif HelWacHUX BUNaAKiB AHi Ha miacTasi no-
cTaHoBu Uboro ®oHpy abo pileHHA cyay 3 AHA BTPaTU NpaLie3aaTHOCTi BHaCifoK
HeljacHoro BrunagKy abo 3 fatn BCTaHOB/IEHHA NPOGECiNHOrO 3aXBOPIOBaHHS.
CTpaxoBi BUNNaTv NPoBaAATbLCA NPOTATOM CTPOKY, Ha AKUI BCTaHOBNEHO BTPaTy
npaue3aaTtHoOCTI y 3B'A3KY i3 CTPaxoB/M BUNAAKOM.

CnagkopaBelpb nepebyBasa Ha 00MiKy Ta OTPMMYBana LOMICAYHI CTPaxXoBi
BUMAaTW y BiAAiNeHHi BUKOHaBYoi aupekuii QoHAy couianbHOro cTpaxyBaHHA
Bif HELACHUX BUMNaAKiB HAa BUPOOHMLTBI Ta NpodecinHnX 3axBoptoBaHb YKpaiHK
B M. lNepBomaiicbKy JlyraHcbKoi 06nacTi, AKe 3HaXoAUTbCA Ha TepuTopii, e op-
raHv gep»<aBHoi Blaiyl TMMYACOBO He 3JiNCHI0I0Tb CBOI MOBHOBAXXEHHSA, a TOMY
BCi HapaxyBaHHA Ta BUMaTK CTPAXOBUX Nuatexis 6yno npunuHeHo 3 01 nunHA
2014 poky.

Mo3uBay, 3BepTatounchb 4o Cyay 3 LM N030BOM, 3a3Hauas, Lo cnajkoaaselb
3a KUTTA i3 3aABOI0 3a HOBMM MiCLieM 3HaxofXeHHA BiaaineHHA QoHAy He 3BepTa-
flaca, He ckopucTanacb CBOIM MPaBOM Ha OTPUMAHHA NPU3HAYeHMX CTPAxXoBUX BU-
nnaTt, a ToMy, Ha AYMKY No31Bava, CTPaxoBi BUMNATV He MOXKYTb BXOAUTU [0 CKnagy
CNaALWMHK, OCKINbKY 3a XUTTA y CNagKoAaBLA He BUHMKIIO NpaBa Ha Ui BunnaTu.
3aKoOHO[aBCTBOM He nepeabayveHo 3AiNCHEHHA CTPAXOBUX BUMIAT NOTEPNINNM, AK
He NepeMiCTUANCH 3 TUMYaCOBO OKYMNOBaHOI TepuUTOpii.

BignosigHo fo ctatTi 64 KoHCTUTYLiT YKpaiHM KOHCTUTYLiHI NpaBa i ceoboan
TIIOAVHY | rpOMaZAHMHa He MOXKYTb 6y T 0OMeXKeHi, Kpim Brnafkis, nependayeHnx
KoHcTutyui€to Ykpainw.

B ymoBax BOEHHOro abo Hafi3BMYaNHOro CTaHy MOXYTb BCTaHOB/OBATUACA
OKpeMi oOMeXeHHA NpaB i cB060[ i3 3a3HAYEHHAM CTPOKY il LMX 0OMEXKEHD.
Ha yac BUHMKHEHHA ChipHMX NPaBOBIAHOCUH Hi BOEHHUI, Hi HAA3BMYaNHN CTaH
B YKpaiHi B Lifiomy, ik i Ha oKpemuix Teputopisax [JoHeLbKoi Ta JlyraHcbkoi obnacTei,
3anpoBafXeHo He 6yro.

Y ctaTTi 38 3akoHy N2 1105-XIV (y pepakuii, YNHHIA Ha YaC NPUNNHEHHA
CTpaxoBuX BMUMNNaT) nepenbayeHo BUMNagKM NPUMNUHEHHA CTPAaxoBMUX BUMNnaT
i HaJaHHA couianbHMX MNOCAYT: Ha BeCb Yac MPOXKMBAHHA NOTEPNINOro 3a Kop-
[OHOM, AKLLO iHLWe He nepeabayeHo MiXKHAPOAHMM [OroBOpPOM YKpaiHu, 3rofa
Ha 060B’A3KOBICTb AKOro HafjaHa BepxoBHoto Pagoto YKpaiHu; Ha BeCb Yac, Npo-
TATOM AKOro noTepninuii nepebyBae Ha fepKaBHOMY YTPVMMaHHI, 38 YMOBMU, L0
YyacTKa BUMNaTW, AKa NepeBuLLyE BapTiCTb TAKOr0 yTPUMaHHA, HaaeTbcA ocobam,
AKi nepebyBaloTb Ha yTPMMaHHI NOTePNiNoro; AKWO 3'ACYyBanocs, Wo B1UnIaTu
npr3HayYeHo Ha NiacTaBi JOKYMEHTIB, AKi MiCTATb HenpaBAuBi BigomocTi. Cyma
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BMTPAT Ha CTPaxoBi BMMNIATK, OTPUMaHI 3aCTPaxoBaHWM, CTATYETbCA B CYAOBO-
My NMOPAAKY; AKLO CTPAXOBMIA BUNAJOK HacTaB BHAC/iAOK HABMUCHOrO HaMipy
3anofifaHHA cobi TpaBMK; AKLLO NOTEPNINNA YXUNAETbCA Bi MeANYHOI Un Npo-
decinHoi peabiniTavii abo He BUKOHYE NpaBul, NoB’A3aHUX 3 YCTAHOBNEHHAM UL
nepernagom o6CcTaBNH CTPaxXoBOro BUMaAKy, abo nopyLuye npasuia NoBeAiHKN
Ta BCTAHOBNEHUN /1A HbOTO PEXMM, L0 NePELIKOAKAE OJYXKaHHIO; B iHLLNX BU-
nagkax, nepef6ayeHnx 3aKOHOAABCTBOM.

3rigHo nyHKTYy 3 po3giny VIl «MpukiHueBi Ta nepexiaHi NONoOXeHHA» 3aKoHY
N2 1105-XIV (y pepakuii Big 28 rpyaHa 2014 poky N2 77-VIII) KabiHet MiHicTpis Ykpai-
HY BU3Haya€ 0cobnMBOCTi HafaHHA coLianibHUX NMOCYT Ta BUMNATL MaTepiaibHOro
3abe3neyeHHs 3a colianbHM CTPaxXyBaHHAM BHYTPILUHbO NepeMmilleHM ocobam
(rpomapAaHam YKpaiHu, AKi nepecennnunca 3 TMMYacoBO OKYMOBaHOI TepuTopii,
TepuTopii npoBeaeHHa ATO abo 30HW Haf3BUYANHOT CUTYaLll).

Br3HaueHHs TOro, XTO € BHYTPILWHbO NepemilleHMMN ocobamu, HafaHo B ab-
3aui nepliomy YacTuHu nepwoi ctatTi 1 3akoHy YKkpainu Big 20 x0BTHA 2014 poky
N2 1706-VII «[Mpo 3abe3neyeHHs NpaBs i CBOO6OS BHYTPILLIHbO NepeMilleHnx ocio»
(mani — 3akoH N2 1706-VIl; y pepakuii, ika Aifna Ha yac BUHUKHEHHA CMipHUX npa-
BOBIJHOCMWH). BHYTpilIHbO NepemilleHo0 0co60to € rpoMaaaHUH YKpaiHu, AKWI
MOCTIHO NPOXMBAE B YKPaiHi, AKOro 3Mycunm abo AKMin CamoCTilHO NMOKMHYB CBOE
MiCLie NPOXMBaHHA Y pe3ynbTaTi abo 3 METOI YHUKHEHHSI HEraTUBHUX HACMIAKIB
36poiiHOro KOHONIKTY, TMMYaCOBOT OKynaLlii, NOBCIOAHMX NPOABIB HACULCTBA,
MacCOBMX MOpPYLIEeHb NpPaB JIIAVNHM Ta HAA3BMYANHNX CUTYaLil MPUPOAHOrO UK
TEeXHOreHHOro xapakTepy. AK 3a3HayeHo B CTaTTi 2 Lboro 3aKoHy, YKpaiHa BXu1Bae
BCiX MOXNMBUX 3axop[iB, nepenbayeHnx KOHCTUTYLiED Ta 3aKoHamMK YKpaiHu,
Mi>KHapOAHVMM [OroBOpPamK, 3rofa Ha 060B'A3KOBICTb AKMX HaflaHa BepxoBHoto
Papoto YkpaiHu, Wwono 3anobiraHHA BUHMKHEHHIO NepeayMOB BUMYLIEHOTO BHY-
TPILLHBOrO NepeMmilLeHHsA 0cib, 3aXMCTy Ta AOTPUMAHHA NpPaB i CBO60J BHYTPILLIHBO
nepemiLleHnx ocid, MOBEPHEHHS TaKMX OCi6 [0 iX MOKMHYTOrO MiCList MPOXKMBaHHA
B YKpaiHi Ta ix peiHTerpadii.

BogHouac yacTMHOIO NepLuoto cTaTTi 3 BKa3aHOro 3aKoHy BCTaHOBJIEHO, L0
rpoMagAaHuH YKpaiHu 3a 06CTaByMH, BU3HAYEHNX Y CTaTTi 1 LibOro 3aKoHy, Ma€ npaso
Ha 3axMCT Bifl NPUMYCOBOIO BHYTPILHbOIO NepemilieHHA abo NpMMyCcOBOro no-
BEPHEHHA Ha MOKMHYTe MiCLie MPOXMBaHHSA, O BPaXOBYETbCA CYJOM.

[0 »O0AHOrO 3 yKa3aHKX 3aKOHIB He BHeCeHO TaKoi MigCTaBm A1A NPUNMHEHHSA CO-
LianbHMX BUNNAT, AK BiCYTHICTb B 0cObM if peecTpaLii AK BHY TPILUHbO NepeMiLLeHOI.

MoctaHoBamu KabiHeTy MiHicTpiB YkpaiHu N2531, 637 Ta 595 BCTaHOBNEHO
crneuianbHMI NOPALOK 3AiCHEHHA CTPAX0BWX BUMAT As 0Cib, AKi TMMYacoBo ne-
pecenunucs 3 paioHy nposefeHHs ATO, TO6TO 0CO6NMBOCTI BUMNATK MaTepiasb-
HOro 3abe3neyeHHs 3a coLiaNibHUM CTPaxyBaHHAM BHYTPILUHbO NepemilleHM
ocobam.
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3a3HaueHi Nig3akoHHI HOPMATUBHI aKTW He PerynioTb NUTaHHA WOoAOo 34iN-
CHEHHSA CTPaxoBuUX BUMNMAT ocobam, AKi 3 paloHiB npoBefeHHa ATO He nepece-
NNANCA Ta NPOAOBXKYOTb MPOXKMBATK 3@ CBOIM MOCTINHUM MiCLIeM NPOXUBAHHA
Ha TepuTopil, AKa He KOHTPONIOETbCA OpraHamun AepxaBHoI Bnaan. BkasaHi nig-
3aKOHHI aKTW He € 3aKOHOM, TOMY He MOXYTb 3BYYBaTu/ Y/ CKacoByBaTu npasa
rpomagsH, AKi BCTAaHOBNEHO HOPMaTMBHO-NPAaBOBNMW akTaMu BULLOT OPULNYHOT
Cunn. BoHW He peryniolTb NUTaHHA WOAO 34iNCHEHHA CTPAXOBUX BUMAT 0cobam,
AKi 3 parioHiB npoeeaeHHA ATO He nepecenunnca Ta NPOAOBXKYIOTb NPOXKMBATH
3a CBOIM MOCTINHMM MiCLIeEM MPOXKMBAHHA Ha TEPUTOPIT, AKa HE KOHTPOJIOETHCA
opraHamm gep>kaBHOI Bnagu.

Mpo HeobXiAHICTb coLlianbHOro 3aX1CTY 0Cib, AKi NepebyBatoTb Ha TMYACOBO
OKynoBaHux TepuTopiax y [loHeubKil Ta JlyraHcbKin obnacTax, inetbca i B 3a-
KOHi YKpaiHu Bif 18 ciuHsa 2018 poky N2 2268-VIII «[po ocobnnsocTi aep*aBHOT
noniTnkK i3 3abesneyeHHA AepP)KaBHOIO CyBepeHiTeTy YKpaiH/ Ha TMYacoBO
OKynoBaHux Teputopiax y [loHeubkil Ta JlyraHcbKin obnactax» (aani — 3akoH
Ne 2268-VIII).

Y cTaTTi 2 uboro 3akoHy nepefbayeHo, Wo 3a GisYHMU 0COBaMU HE3aNEXHO
Bif nepebyBaHHA iX Ha 06/1iKy AK BHYTPILUHbO NepeMilyeHnx ocié um Big HabyTTA
HVMMM CrieLianbHOro NPaBOBOro CTaTyCy Ta 3a PUANYHUMY 0cObamu 36epiraeTbcaA
NpaBo BMIACHOCTI, iHLLi peyoBi MpaBa Ha MaHoO, y TOMY YNC/Ti Ha HEPYXOMe MaiiHO,
BKJTIOYA0UN 3€MeSTbHI AiNAHKY, WO 3HAXOAUTLCA Ha TUMYaCOBO OKYMOBAaHNX Tepu-
Topisax y [loHeubKili Ta JlyraHcbKili obnacTax, AKLO Take MaiiHO HabyTe BiAnoBiAHO
[0 3aKOHIB YKpaiHu.

MigTBEpAXKYOUM MaliHOBI NpaBa Gi3nYHMX 0CiO He3anexHo Bif NepebyBaHHA
X Ha 0611iKy AIK BHYTPILLHbO NepeMiLLeHNX 0cCib UK Bif HABYTTA HUMM CneLiafibHOro
CTaTyCy, 3aKOH He nepepabayac »KogHNX 0OMeXeHb iHLLNX NpaB TakmX 0Ci6, AKi BOHN
MOXYTb peani3yBaTu Ha TepuTopil YKpaiHu.

BkasaHy npaBoBy no3uuilo BMKNageHo B NocTaHoBi Benukoi MNanatu Bepxos-
Horo Cyay Bif 20 BepecHa 2018 poky B cnpasi N2243/3505/16-1 (NpoBafeHHA
N2 14-271uc18).

AHani3 BULLeHaBegeHUX HOPM NpaBa Aa€ NigCcTaBu 3p06UTY BUCHOBOK, LL{O He-
HaZlaHHA 0cobi, AKa He € BHYTPILLIHBbO NepemilleHo 0cob0to, AOBIAKM NPO B3ATTA il
Ha 061K Ik 0CO6W, fiKa MepPeMILLYETbCA 3 TMYACOBO OKYMNOBaHOI TepuTopii YKpaiHm
abo paioHy nposefeHHA ATO, Ta He3BepPHEHHS L€l 0cobu fo poboumnx rpyn OoH-
Ay Ha NigKOHTPONbHIN YKpaiHi TepuTOpii 3aABOI0 MPO HapaxyBaHHA BUMMAT, He €
NiaCcTaBoIo ANA HEBUMNIATU CTPAXOBUX NNATEXIB, OCKIIbKM TaKe Npasa 3akpinneHe
3a 0cob6oto nonoxkeHHAMM 3akoHy N2 1105-XIV (3 01 ciuHa 2015 poky B pegakuii
3aKoHy YKpainu Big 28 rpyaHa 2014 poky N2 77-VII) i moxe 6yTn obmexkeHe nuwe
yBe[eHHAM BOEHHOIO Y1 Hafi3BMYAMHOIO CTaHy Ha OKPeMill TepuTOopii Yn Ha BCin
TepuTopil YKpaiHu.
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BuweBnKnageHi NoNoXeHHA 3aKOHOA4ABCTBa CBigYaTb NPO Te, WO CnagKo-
JaBeLb Masa NpaBo Ha HapaxyBaHHA Ta BMMATy CTPaxXOBMX BUMMAT HE3aNIeXXHO
Bifl 3BepHeHHA fo pobounx rpyn QoHAy Ha NiAKOHTPONbHIN YKpaiHi TepuTopii,
a TOMy cnagKoemeLb BifnoBifAHO A0 NonoxeHb cTaTTi 1227 LIK YKpaiHu mae npaBo
Ha OTPUMaHHA CTPaxXOBUX BMMNAT B NOPALAKY CNaAKyBaHHA 32 3aKOHOM.

PiweHHa BepxoBHoro Cyay B cnpasi WoA0 BiAMOBM y NpU3HavYeHHi
neHcii 3a Bikom Ta 3060B’siI3aHHA BignoBigaya NPU3HAYNTU NEHCilo
3a BiKOM i3 3apaxyBaHHAM A0 CTaXy nepioAis, AKi NiATBepAXKYIOTbCA
AOKYMeHTaMu, BU4aHUMMN Ha TUMYacOBO OKYMOBaHill TepuTopii

NOCTAHOBA

22 xoBTHA 2018 poky

cnpasa N°235/2357/17

agMiHicTpaTuBHe nNpoBagxeHHA N2K/9901/2383/17

Burar
Bepxosuuin Cya BCTAHOBUB:
<>

KacauirHa ckapra o6rpyHTOBaHa TUM, L0 OCMOPIoBaHi nepioan po6oTu nosu-
Baya NiATBEPAKYOTbCA apXiBHUMM AOBIAKaMU, AKi MignycaHi nocagosnmm ocobamu
Tak 3BaHoi «[JHP», Ta AincHicTb AKMX BiANOBIAaY CTaBUTb Nif CYyMHIB.

<>
Hocnigmewn cnipHi NpaBoBiAHOCUHW, KONeria CyaaiB 3a3HavyaE HacTynHe.

MpuHUKMNK, 3acagm i MexaHiamm GyHKLiIOHYBaHHA CUCTeMM 3araibHOO60B'A3-
KOBOTO [1ep>KaBHOMO MeHCINHOro CTpaxyBaHHA, MPU3HaYeHHA, MepepaxyHKy i B1-
nnaTy NeHCiN, HagaHHA colianbHUX Nocnyr 3 KowrTis MeHcinHoro oHay, nopAaaoK
dopmyBaHHA HakonnyyBanbHOro neHcinHoro ¢boHay Ta GiHaHCYyBaHHA 3a paxyHOK
NOro KOLWTiB BMAATKIB Ha ONnaTy AOroBOpiB CTpaxyBaHHA [OBIYHMX NeHCin abo
OAHOPAa30BMX BUMMAT 3aCTPAXOBaHUM 0CcobaMm, UnieHaMm iXHix ciMeit Ta iHLW1M 0Cco-
6am peryntoe 3akoH YKpaiHu «[1po 3aranbHO060B’A3KOBE AepKaBHEe MeHCiHe
CTpaxyBaHHA».

BinnosigHo go u. 1 cT. 26 3akoHy YKpaiHu «[po 3aranbHO060B A3KOBE epaB-
He NeHciHe cTpaxyBaHHA» (y peAakLii, YNHHIN Ha YaC BUHNKHEHHSA CMiPHMX NpaBo-
BiJHOCMH) 0COOM MatoTb NPaBO Ha NPW3HAYEHHS NEHCIi 3a BIKOM Mic/A JOCATHEHHS
BiKy 60 pOKiB Ta HAABHOCTI CTPAaxXOBOro CTa)Ky He MeHLwe 15 pokiB.

3rigHo 3 4. 1 cT. 24 3akoHy YKpaiHu «[po 3aranbHO060B’'A3KOBE epKaBHe
neHcCiHe CTpaxyBaHHA» CTPaxoBWI CTax — nepioA (CTPOK), NPOTAroM AKOro 0Co-
6a nignArae 3aranbHOO60B'A3KOBOMY iePKaBHOMY MEHCIMHOMY CTpaxyBaHHIO Ta
3a AKUN WOMICALIA CNIayveHi CTPaxXoBi BHECKM B CyMi He MEHLLIN, Hi>K MiHIManbHUN
CTPaxoBuIA BHECOK.
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YacTunHoto 4 BKasaHoi cTaTTi nepeabayeHo, Lo nepioaun TpyAOBOI AiANbHOCTI Ta
iHLWi Nepiofw, WO BPaxoByBannca Jo CTaxy poboTK AnA NpU3HaYeHHA NeHCii Ao Ha-
6paHHA YMHHOCTI LM 3aKOHOM, 3apPaX0oBYTbCA JO CTPAXOBOrO CTaxKy B NOPAAKY
i Ha ymoBax, nepeabayeHnx 3aKOHOLABCTBOM, LLO AiANIO paHille, KpiM BUNALKIB,
nepeab6ayeHnx UM 3aKoHOM.

MyHKTOM 16 MNMpUKiHLEBUX NonoXxeHb 3akoHy YKpaiHu «[1po 3aranbHo-
060B'A3KOBE fjepKaBHe MeHCiliHe CTpaxyBaHHA» A0 NPUBEAEHHA 3aKOHOAABCTBA
YKpaiHu y BifnoBigHiCTb i3 UMM 3aKOHOM 3aKOHM YKpaiHu Ta iHLWi HOPMaTUBHO-
NPaBOBi akTN 3aCTOCOBYIOTbCA B YaCTUHI, L0 HE CynepeynTb LibOMy 3aKOHY.

MonoxxeHHA 3aKoHy YKpaiHu «[po neHciliHe 3abe3neyeHHs» 3aCTOCOBYOTbCA
B YaCTVMHi BU3HAaUYeHHA NpaBa Ha NeHCilo 3a BIKOM Ha NiflbroB1X yMOBaXx i 3a BUCIYTy
POKiB.

BinnosigHo o cT. 56 3akoHy YKpaiHu «[po neHciliHe 3abe3neyeHHs» Ao CTaxy
po6oTy 3apaxoByeTbCA PO6OTA, BUKOHYBaHa Ha MiAcTaBi TPYLOBOro JOroBopy
Ha MigNPUEMCTBaXx, B yCTaHOBAX, OpraHisauiax i KoonepaTtnsax, He3anexHo Bif
BMIKOPMUCTOBYBaHUX pOPM BNIACHOCTI Ta rOCNOAAPIOBAHHSA, @ TAKOX Ha MniacTasi
UNEHCTBA B KONTOCMax Ta iHWMX KoomnepaTunsax, He3anexHo Bif XxapaKkTepy n Tpu-
BanoCTi poboTU | TPUBANOCTI Nepeps.

Mpw obumcneHHi ctaxy poboTn B Konrocni 3a nepiog nicna 1965 poky, AKLO
UneH KONrocny He BUKOHYBaB 6e3 NOBaXKHVX MPUYMH BCTAHOBIEHOTO MiHIMyMy
TPYAOBOI yYacTi B r(POMaACbKOMY roCnofapCTBi, BPAaXOBY€ETbCA Yac poboTM 3a pak-
TUYHOIO TPMBAICTIO.

[lo cTaxy po60TIM 3apaxoBY€ETbCA TaKOX, 30KpeMa, byab-AKa iHwa poboTa,
Ha AKi NpaLiBHVIK NignAraB Aep»aBHOMY COLiaribHOMyY CTpaxyBaHHI0, 260 3a yMOBU
CNNIaTn CTPAxXOBKX BHECKIB, Nepio ofieprkaHHA AOMOMOry Nno 6e3po6iTTio, a TaKoX
poboTa B'A3HIB i poboTa 3a yrofamm LMBiIbHO-NPaBOBOrO XapakTepy 3a yMOBU
CMnaTy CTPaxXOBUX BHECKIB; BiNCbKOBa Ciy»kba Ta nepebyBaHHA B MAPTU3aHCbKUX
3aroHax i 3'eiHaHHsAX, cyk6a B opraHax Aep»<aBHoi 6e3neKu, BHYTPILLHiX cnpaB
Ta HauioHanbHoI noniuii He3anexHo Bif MicLA NPOXOLXKEHHA CNy6u; cny»ba
Y BOEHI30BaHii1 OXOPOHI, B OpraHax crnevjiasnibHOro 38’A3Ky i B ripHUYOPATYBaNbHUX
YacTMHaX He3aneXHo Bif BiZOMYOI NiANOPAAKOBAHOCTI Ta HAABHOCTI cneLiasibHOro
abo BiliCbKOBOTr0 3BaHHSA; HABYaHHA y BULLMX | cepefHiX criewiaibHX HaBYaNbHUX
3aKnagax, B yuymnuiax i Ha Kypcax no niarotosLi Kaapis, NiaBULLEHHIO KBanidikauil
Ta nepekBanidikaLii, B acnipaHTypi, BOKTOPaHTYPI i KNiHiYHiN opAnHaTypi.

3rigHo cT. 62 3akoHy YKpaiHu «[po neHciiHe 3a6e3neyeHHs» Ta u. 1 cT. 48 K3nl
YKpaiH1 OCHOBHUM JOKYMEHTOM, LLO NIATBEPAXKYE CTaXK POOOTH, € TPYLOBA KHIXKKA.

BignosigHo fo n. 1 MopAaKy NiaTBEpAXEeHHA HAABHOIO TPYAOBOrO CTaxy
ANA NPU3HAYeHHA NEHCIN 3a BifCYTHOCTI TPYLOBOT KHVXKM abo BignoBigHMX 3a-
NUCIiB Yy Hil1, 3aTBepAXeHoro noctaHoBot KabiHety MiHicTpiB YKkpaiHu N2637 Big
12.08.1993 (pani - Nopanok N2637), OCHOBHMM JOKYMEHTOM, LLIO MiATBEPAXKYE CTax
po60oTK, € TPy#OBa KHMXKKA.
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3a BiiCyTHOCTI TPYAOBOI KHMXKM ab0o BiAMNOBIAHNX 3aMWCiB Y Hill TPYAOBUIA
CTaXk BCTAHOBIIOETbCSA Ha MiACTaBi iHLWMX JOKYMEHTIB, BUAAHMX 3a MicLleM po6oTy,
Cnyx0u, HaBYaHHSA, @ TaKOXK apXiBHMM YCTaHOBaMMU.

MynkToMm 3 MopAagky N2 637 nepeabayeHo, Lo 3a BifCyTHOCTI TPYAOBOT KHUXKY,
a TaKoX Y TUX BUMAAKax, KON B TPYAOBIN KHUXL BiACyTHI HeobxiaHi 3anncn abo
MiCTATbCA HEMPABUJIbHI UM HETOYHI 3anncy Npo nepioan poboTn, Ans NigTBep-
AXeHHA TPyAOBOro CTaxy NPUNMalOTbCA AaHi, HAABHI B PeECTPi 3aCTPaxoBaHUX
0ci6 [lep»aBHOro peecTpy 3araribHOOOOB'A3KOBOrO AEPKaBHOrO COLiafibHOro
CTpaxyBaHHsA, [OBIAKM, BUMCKM i3 HaKasiB, 0cOO0BI paxyHKMU i BiZOMOCTi Ha Buavy
3apo06iTHOI NnaTy, NOCBIAYEHHSA, XapaKTEPUCTUKM, MMCbMOBI TPYZOBi JOrOBOPY i
yroam 3 BigMiTKaMu Mpo iX BUKOHAHHA Ta iHLWi JOKYMEHTW, AKi MiCTATb BiJOMOCTI
npo nepioan po6oTu.

3rigHo n. 6 Mopaaky N2637 ana nigTBepAMXeHHsA BiNCbKOBOT CNy»K6bu, cnyx6m
LIMBINbHOIO 3aXM1CTY, CNYX6M B OpraHax fep>aBHoi 6e3neku, po3BiayBanbHMX
opraHax, [lep»xcnew3s’a3Ky NpUNMaloTbCA: BiICbKOBI KBUTKW; [OBIAKN BiiCbKOBMX
KomicapiaTiB, BilCbKOBUX YaCTUH i ycTaHoB cuctemmn MiHo6opoHu, MBC, MHC, MiH-
iHbpacTpykTypm, CBY, Cny»61 30BHiLWHbOI po3Bigku, AMNC, YnpaniHHA fepKaBHOI
oxopoHu, fepxcney3s’asky, JepxnpukopgoHcnyxou, ANTC, LCHC; nosiaku
apXiBHWX i BINCbKOBO-NiKyBaNbHUX YCTaHOB.

3rigHO NYHKTIB 2.2, 2.3 [HCTPYKLUii NPO NOPAAROK BeAeHHA TPYAOBUX KHUXKOK
Ha NigNPUEMCTBAX, YCTaHOBaX, OpraHisauinx, 3ateepaxkeHoi 20.06.1974 K CPCP
no npadi i couianbHMM NUTaHHAM (y pedakuii, AKa Aifana Ha MOMEHT 3arnoBHe-
HHA TPYZOBOI KHVXKM B CNipHi Nepiogn po60oTu), 3aN0BHEHHA TPYLOBOI KHVXKKM
BriepLue 3[iICHIETbCA aAMIHICTPaLli€lo NigNPUEMCTBA B MPUCYTHOCTI MpaLiBHMKa
He ni3Hille TMXKHeBOro CTPOKY 3 fiHA NPUIOMY Ha poboTy. Bci 3anucu B TpyAoBii
KHVXKLi NpO Npuiiom Ha poboTY, NepeBif Ha iHLY NOCTiliHy po60TYy abo 3BiNbHEHHS,
a TaKOX NPO HaropoAm BHOCATbCA agMiHICTpaLi€lo NigNPUEMCTBA NiCNA BUAAHHA
Haka3y (po3nopadKeHHs), ane He Mi3Hille TUXKHEBOTO CTPOKY, @ NP 3BiNIbHEHHI
Y A€Hb 3BiNlbHEHHA NOBVHHI TOYHO BiAMOBIAATY TEKCTY HaKas3y.

<...>

LLlo cTocyeTbcA AOBOAIB BiAMNOBIAAYa, BUKIAAEHNX Y 3anepeyeHHi Ha No30B.,
B anenAuirHiN Ta KacauilHin ckaprax npo Te, Wo AOBiAKKM, BUAaHi Ha TMM4YacoBO
OKYMOBaHil TepUTOPIl He MOXKYTb By TN B3ATI O yBaru, Cyamn nepLuoi Ta anensyin-
HOI iHCTaHLi 06rPyHTOBAHOIO BUXOAUIIM 3 TOTO, LLO 1O BKa3aHMX NPaBOBiAHOCUH
3aCTOCYBaHHIO MignAraloTb TaK 3BaHi «HaMibiCbKi BUHATKM» MiXKHapoaHoro cyay
OOH: poKymeHTK, BUAaHi OKynauinHOO BNafo, NOBUHHI BM3HABAaTUCA, AKLLO 1X
HeBUW3HaHHA Befie 3a 06010 Cepio3Hi MopYLIEHHA a0 06MEXEHHA NpaB rpoMagsAH.

Y 1971 poui MixxHapogHui cyn Opranisauii O6’egHannx Hauin (gani — OOH)
y DOKYMeHTI «lOpuamnyHi HacnioKkn anAa gep»as WoJo TPMBaUoi NPUCYTHOCTI
MNisaeHHOT Adpurkn y Hamibii» 3a3HauumB, Wwo aepxasu — uneHn OOH 30608's3aHi
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BM3HaBaTW HE3aKOHHICTb | HeAINCHICTb TpMBatYoi NpucyTHocTi MNiBaeHHOT AdprKin
B Hamibii, ane «y Toln yac Ak odiuinHi gii, BunHeHi ypsagom MNisgeHHoi Abpuku Big
iMmeHi abo wopo Hamibii nicns npunuHeHHA aii MaHAaTa € HE3aKOHHUMU | Hepili-
CHUMW, LA HefiNcHICTb He MoKe 6y T 3aCTOCOBHA A0 TaKUX i, AK, Hanpuknag,
peecTpaLis HapPoaXKeHb, CMepTel i Wio6iB».

€BponencbKnin cyn 3 npas noguHu (gani — €CMNJ1) po3BuBae uen npuHUUN
y CBOIn npakTuui. Hanpwknag, y cnpaax «Jloisigy npotun TypeunmnHuy (Loizidou v.
Turkey, 18.12.1996, § 45), «Kinp npotn TypeuunHm» (Cyprus v. Turkey, 10.05.2001)
Ta «Mo3ep npoTu Pecny6nikn Mongosu Ta Pocii» (Mozer v. the Republic of Moldova
and Russia, 23.02.2016). «30608B'A3aHHsA irHOpyBaTW, He 6paTu [ yBaru fii icHyoUnx
de facto opraHis Ta iHCTUTYTiB [OKynauinHOT Bnagw] faneko Bif abconoTHOro, —
BBaxatoTb cygai €CIJ1. — na niogen, Wo NpoxmnsaoTb Ha Ui TepuUTopii, XUTTA
TpUBaE. | Le XKMTTA NOTPIOHO 3p06UTYK BiNbL CTEPMHUM i 3aXULLEHM GAKTUUYHO
B/IaJi00, BKIIKOUAKUM TX CyaW; | BUKIIOUYHO B iHTepecax XuUTenis L€l TepuTopii aii
3raflaHoi BNaan, AKi MaloTb BifjHOLIEHHA A0 CKa3aHOro BULLE, HE MOXYTb MNPOCTO
irHopyBaTnCA TpeTiMy KpaiHammn abo MiXXHapOAHUMYK opraHi3auiammu, 0oco6nrBo
cygamu, B Tomy umncai i umm (ECMJ). Bupiwnty iHakwe o3Havano 6 308cim no-
36aBNATY NIOAEN, WO NPOXKMBAIOTbL Ha Uil TepuTopii, BCiX X NpaB wopasy, Koau
BOHW 06roBOPIOTLCA B Mi>KHAPOLHOMY KOHTEKCTIi, Lo 03Havano 6 nosbasneHHA
iX HaBITb MiHIMaNbHOrO PiBHA NPaB, AKi iIM HanexaTb».

Mpwv LbOMy y BUHATKOBUX BUMAZKax BU3HAHHA aKTiB OKynaLiHOi Bnaagu B 06-

MEXEHOMY KOHTEKCTI 3aX1CTy NPaB MEeLKaHLiB OKYMOBaHUX TEPUTOPIN HIAKUM
YMHOM He JleriTUMI3ye Taky Bnagy.

PiwneHnna BepxosHoro Cyay (Benuka MNanara) y cnpasi

npo BiAWKoAyBaHHA MallHOBOI WKOAW (BigwKoAyBaHHA MalHOBOT
WKOAY, 3aBaHOI BHaCNiAOK PYiIHYBaHHA HEXXUTIOBOTO NPUMiLLIeHHA
B XoAi npoBeaeHHA ATO)

NMOCTAHOBA

4 BepecHsa 2019 poky

cnpaBa N2265/6582/16-4
npoBagXeHHA N2 14-17 uc 19

Butar

1.4 nuctonaga 2016 poKy no3nBayka nogana Ao Cyay no3oBHY 3aABY, B AKIN
3 ypaxyBaHHAM 3aAaBU NPo 36inblueHHA MO30BHUX BUMOT NpoCua BiALWKOAyBaTK
7 33 paxyHOK KowwTiB [lep>kaBHOro 6toaxeTy YKpaiHu 3anogisHy TepopuUCTUYHUM
aKTOM WKoAy Y po3mipi 888 715 rpH 3a NoLWKOAXKeHe TopriBesibHe NPUMILLEHHS,
a TaKoXK CyfoBi BUTpaTn y po3mipi 3 000 rpH, NoB’A3aHi 3 NpoBefeHHAM Cy[OBOI
OLiHOYHO-0YiBENIbHOT EKCNEPTU3N.
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2.To30BHY 3asABYy MOTVBYBasia Takumu o6CTaBnHaMu:

2.1. 24 ciuHa 2015 poky y nepiog NpoBeAeHHA aHTUTEPOPUCTUYHOT onepadlii
BHaCNiJOK TEPOPUCTUYHOTO aKTa — apTUNEPIiCbKOro 06CTPiny XMUTNOBOrO MacuBy
y MikpopaioHi «CxigHuiA» M. Mapiyrnons — 6yB NOWKOAXKEHWNI (3HULLEHNIA) HanexX-
HWIA NO3MBayYLi Ha NPaBi BNAaCHOCTi TOPTriBeNbHUI 06'EKT.

2.2.3rigHo 3 po3nopagxeHHAM KM YkpaiHun N2 1275-p Big 2 rpyaHa 2015 poky
M. Mapiynonb HanexuTb A0 HaceNeHNX NyHKTIB, B AKNX NPOBOAMIACA aHTUTepPO-
pucTuyHa onepauis.

2.3. MicTo Mapiynonb He HanexuTb A0 HaCeneHnX NyHKTIB, Ha TepUTOPIi AKNX
OpraHu Aep»KkaBHOI BNagun TMMUYacoBO He 34iNCHIOTb IXHi MOBHOBAaXXeHHA Bifgno-
BigHO fo po3nopagkeHHA KM YkpaiHu N2 1085 Big 7 nuctonaga 2014 poky.

2.4. CtaHOM Ha 24 ciuHa 2015 poKy opraHu fep»aBHoi Blagmn Ha TepuTopil
M. Mapiynona [JoHeLbKoT 0651acTi 34iCHIOTb MOBHOBAXEHHA B MOBHOMY 006cA3i,
npoTe AoCi He BiALWKOAYyBany 3aBaHy No3mBauyLli LWKOAY, @ TOPriBesibHUin 06'eKT
[OCi He € BiAHOBJIEHUM.

2.5. YnpasniHHa Cnyx6u 6e3neku Ykpainu (pani - YCBY) B [JoHeLbKil 06-
nacTi NPoBOANTb JOCYAOBE PO3CNiyBaHHA y KPMMiHaNbHOMY NMPOBaAXXeHHi
N222015050000000047 3a 03HaKamu 3/104UHY, NepefbdayeHoro YacTuHo Tpe-
Tboto cTaTTi 258 KpumiHanbHoro kopekcy Ykpainu (gani — KK Ykpainu). ¥ ubomy
KpVMiHanbHOMY NPOBafXeHHI MO31BaYvKa € NOTepPninoto.

2.6. 3rifHO 3 BUCHOBKOM Cy[0BOT OLiiHOYHO-OYAiBEeIbHOT eKCNepPTH3N PO3MIP
LUKOAM, CNPUYNHEHOT N031BaYLli BHAC/IAOK NMOLIKOAMXEHHS TOPriBeNbHOro 06'€KTa,
cknagae 888 715 rpH.

2.7.BigcyTHin cneuianbHUA HOPMATUBHUN aKT — [TOpAROK HagaHHA rPOLIOBOI
[OMOMOTY Ta BifILLKOZYBaHHSA LUKOAM 0cobam, AKi nocTpaxaanu nig yac npoBefeH-
HA aHTUTEPOPUCTUYHOT onepaLily JoHeubkKil i JlyraHCbKiln 0bnacTax, — AKMN maB
6y TV NiAroTOBNEHNI | BHECEHUI Ha po3rnag KM YkpaiHu wwe B »oBTHI 2014 poky
Ha BUKOHaHHA noro posnopagxeHHa N2 1002-p Bif 16 xoBTHA 2014 poky.

2.8.Big 30608'A3aHb, BU3HaueHux ctatTeto 1 MNepLioro npotokony fo KoHseHLji
NpOo 3aXUCT NPaB NIIOANHY | OCHOBOMOJOXHMUX CBO6OA (Aani — KoHBeHLiA), YKpaiHa,
BiAnoBigHO fo cTatTi 15 KoHBeHUii, He BigcTynana.

2.9. o cutyadii, B AKin onMHUNacA nNo3nBayka, 3aCTOCOBHUMM € BUCHOBKN
€BponeicbKoro cyay 3 npas nognHu (gani — €CMJ), cbopmynboBaHi B 410ro pilleH-
HAX Bif 8 ciuHA 2004 poKy y cnpasi «<Angep Ta iHwWwi npotn TypeyunHn» (Ayder and
Others v. Turkey, 3aaBa N°23656/94) Ta Bif 19 »0BTHA 2012 poky y cnpasi «KaTaH
Ta iHWi npotn Mongosu i Pocii» (Catan and Others v. Moldova and Russia, 3adBa
N243370/04 Ta iHwwi).

<...>
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3. 20 kBiTHA 2017 poky OpA>KOoHiKiA3eBCbKMI paioHHWUI cya M. Mapiynonsa
[loHeLbKOT 06NACTi yXBaNuMB pPilleHHA, AK1M MO30B 33J0BOJIbHYB.

<...>

16 cepnHa 2017 poky AnensauiiHuin cyn [JoHeubKoi 0651acTi yXBanmB pilEHHS,
AKMM pileHHA OpAXKOHIKiA3eBCbKOro paoHHoro cyny M. Mapiynona [loHeubKoi
obnacri Big 20 KBiTHA 2017 poKy 3anvwumns 6e3 3miH.

<...>

9. 12 rpygHa 2018 poky BepxosHuii Cyg y cknapgi konerii cygais Jpyroi cyno-
BOI Manatu KacauiiHOro umMBinbHOro cyay yxBsanolo nepeaas CnpaBy Ha po3rnag
Benukoi MNanatn BepxosHoro Cyay.

10. O6rpyHTyBaB yxBasny TUM, LLO Y Ljil CNpaBi € BUKIOYHa NpaBoBa Npobnema,
BUpILLeHHA AKOI NoTpibHe AnA 3ab6e3neyeHHA Po3BUTKY NpaBa Ta GopMyBaHHA
€AVHOI NPaBO3aCTOCOBHOI MPaKTUKM y CNopax Npo BiALWKOAYBaHHA LLKOAW, 3anogi-
AHOT TEPOPUCTUYHUM AKTOM. 117 BUPILLEHHS Li€l npobnemun HeobXigHO, 30Kpema,
BM3HAUNTU:

10.1. lOpraunyHy nigcTaBy BiALWKOAYBaHHA LWKOAM, 3aMOAIAHOI TEPOPUCTUYHIM
akTom (cTaTTa 19 3aKkoHy, ctaTTa 86 KLI3 YKpaiHu, um ix 3acTocyBaHHA 3a aHa-
NOTIEI0 3aKOHY).

10.2. NopAROK BifgLLIKOAYBAaHHA LKOAM, 3aMOfiAHOI TEPOPUCTUYHUM aKTOM.

10.3. Cy6’eKTa BifLIKOAYBAHHA WKOAM, 3aM0AiAHOI TEPOPUCTUUHNM aKTOM,
3 ypaxyBaHHAM TepuTOpil, Ha AKil Binbynoca 3anofiaHHA wkoan (MigKoHT-
pOnbHa Y HeMiAKOHTPOJIbHA).

<...>
Mo3uuifa BEPXOBHOIO Cyay

(1) OuiHKa aprymeHTiB yyaCHWMKIB CNpaBu Ta BUCHOBKIB CyfiB nepLuoi i ane-
NAUINHOT iIHCTaHUIN

(1.1) Wopo HasABHOCTI Y NO3MBaYKM NEFiTUMHMX OYiKyBaHb BifLLIKOAYBaHHA
3a paxyHOK fiepKaBu LIKOAW, 3aBAAHOI NOLIKOAXKEHHAM BHACNIAOK TePOPUCTUUYHOIO
aKTa TopriBesibHOro 06’ekTa

14. KoxxHa ¢isnyHa abo ropranyHa ocoba Mae NpaBo MUPHO BONIOAITU CBOIM
MalHoM. HixTo He Moxke By Tv No36aBneHMI CBOET BNACHOCTI iHAKLLE K B iHTepecax
CycninbCTBa i Ha yMoBax, nepefbayeHiX 3aKOHOM i 3arasibHMU MPVHLMMAMU MiXK-
HapogfHoro npaga. [lpoTe nonepeaHi NOMIOXKEHHA XOAHVM YNHOM He OOMEXyYI0Tb
npaBo fepaBy BBOAUTU B fit0 TaKi 3aKOHU, AKi BOHa BBaXa€ 3a HeobXxiaHe, Wob
3[iMICHIOBATN KOHTPOJb 3a KOPWUCTYBaHHAM MallHOM BiAMOBIAHO A0 3araJbHUX
iHTepeciB abo Ana 3abe3neyeHHs cninaTy NoAaTKiB UM iHWKX 360piB abo WTpadis
(ctatTa 1 MNepworo npoTokony Ao KoHBeHUii).

15. Cyan nonepepfHix iHCTaHL i BCTAaHOBWIM, WO NO3MBayYKa € BNaCHNKOM
TOpriBeNibHOro 06’'eKTa — KpaMHULi HENPOLOBOMNbYMX TOBapiB «EBay, — AKUN OyB
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NOLWWKOAXKEHWI (3HNLEeHN) 24 ciuHA 2015 poKy, a TaKOX po3TaLloBaHOI 3a aape-
COI0 TOPriBeNbHOro 06’eKTa 3eMeNbHOT AiNAHKN 3 LifIbOBUM MPY3HAYeHHAM AJ1A 00-
CJyroBYBaHHS MarasuHy NpogoBOJIbYYX | HEMPOAOBOJIbYLMX TOBaPIB Ta KadeTepito.

16. MNo3mBayKa 3BepHynaca o Cyay, MOT/BYBaBLUMN MO30B, 30Kpema TUM, Lo
He oTprMana Bif fep»KaBy BifLLIKOAYBAaHHA 3a NMOLIKOOMXKEHHA (3HULEHHA) 1T TOp-
risesibHOro 06'ekTa, Ha sike NO3KBaukKa, Ha Ti AYMKY, Ma€ NPaBO 3rigHO 3 YNHHUM
3aKOHOAABCTBOM YKpaiHu Ta cTatTeto 1 [Nepworo npotokony 4o KoHBeHLU;i.

17. Cyav nepLuoi v anenAuinHoi iHCTaHLii BCTAaHOBUIY, LLO NO3MBaYkKa 3Bep-
Tanacs go MapiynonbcbKoi MicbKoi pagu Ta loHeLbKOT 0651aCHOI iepKaBHOI aaMi-
HiCTpauii LWOoAO OTPUMAHHA BKa3aHOro BifLWKOAyBaHHA, MpoTe OTpMMarna BigMoBu
yepes HeBM3HaYeHICTb OpraHy, BiAnNoBifanbHOro 3a HalaHHA Takoro BiALWKOAYBaH-
HA, Ta BIACYTHICTb BIANOBIAHNX fep»KaBHUX Nporpam. Tomy No3nBayka BBaxae, Lo
[eprkaBa YKpaiHa nopyLlumna 3akpinneHey ctatTi 19 3akoHy NpaBo Ha OTPUMaHHA
BiALIKOAYBaHHA, OCKINIbKM TPMBannin Nnepio Yacy He Haja€ KoMnNeHcawito, BHacni-
[lOK YOro HeBiJHOBNEHNM € TopriBeNibHUIA 06'eKT (T. 1, a. €. 5).

18. Mo3uBauKa He CTBepAXKyBana, WO MOLKOAMKEHHA HANEeXHOro i Ha Npasi
BNIAaCHOCTI TOpriBesibHOro o6’ekta 6yno HacniAKOM NOpYLIEHHA fepaBoto il He-
raTmsHoro o6oB’aA3Ky 3a ctatTeto 1 MNepworo npoTtokony o KoHseHUiT, a cyau
nonepegHix iHCTaHLin He BCTAaHOBUIIY, IO TaKe MOLIKOXeHHA Bifbynoca BHa-
cnipokK aiv pepxasn. OTxKe, LA cnpaBa CTOCYETbCA 3aXMCTY MO3MBAYKOIO He MpaBa
B/IACHOCTi Ha TOPFiBENbHUI 06'EKT i 3eMesIbHY AiNAHKY, Ha AKIl BiH PO3TalLOBaHUI,
Bif nocsAraHb 3 60Ky AepaBy, a NpaBa Ha OTPMMAHHSA 33 PaxyHOK feprKaBi BifLIKO-
AYBaHHA WKOAW, 3aMN0o4iAHOT Y Nepioa NpoBeAeHHA aHTUTePOPUCTUYHOT onepaLil
BHACiAOK NOLIKOAKEHHA Nif YaC TePOPUCTUYHOrO aKTa HaNIeXXHOro no3usaylli
Ha npaBsi BNacHOCTi TopriBesibHOro 06’ekTa.

19. Tomy Benuka Nanarta BepxosHoro Cyny mae BCTaHOBUTY, UM OXOMJTIOETHCA
NOHATTAM «MaNHO» Y pO3yMiHHi cTaTTi 1 MNeplioro npotokony Ao KoHseHLii npaso
Ha BifILLKOAYBaHHA Aep»KaBolo WKoAK, nepefdaveHe y cTaTTi 19 3akoHy.

20. 3rigHo 3 ycTaneHoto npaktunkoto ECMJ1 NOHATTA «MaiHO» y NepLUiil YacTUHI
cTaTTi 1 Mepworo npotokony Ao KoHBeHL i Ma€ aBTOHOMHE 3HaUYeHHs, AKe He 06-
MEXYETbCA MPaBOM BNAaCHOCTI Ha peyi maTepianbHOro CBITY Ta He 3aNeXuTb Bif
dopmanbHoi Knacudikawii, IpUNHATOI y HaLioOHaIbHOMY 3aKOHOAABCTBI: ieAKi iHLLi
npaga 1 iHTepecy, Lo CTaHOBJIATb aKTUBW, TEXX MOXYTb PO3rNAAATUCA AK <MAHOBI
npaBa», a OTXKe, K «MaliHO» (auB. mutatis mutandis piweHHs €CMJ1 Big 5 ciuHA
2000 pokyy cnpasi «benenep npotu Itanii» (Beyeler v. Italy), 3asasa N2 33202, § 100).

21.Tak, 3a neBHMX 06CTaBUH 3axuctom cTaTTi 1 Meplioro npotokony Ao KoH-
BEHLIil MOXe KOPUCTYBATMCA NEriTMHe ouikyBaHHsA (legitimate expectation) ycniw-
HOI peanisauii MalHOBMX NpaBs (NpaBo BMMOrH). 1A Toro, Wob «ouikyBaHHA» Oyno
«NeriTMMHVIM», BOHO Ma€ By TN 3aCHOBaHMM Ha HOPMi 3aKOHY abo iHLIOMY MpaBo-
BOMY aKTi, TaKOMY fIK CyZlI0B€ pilleHHsA, NOB'A3aHOMY i3 MalilHOBUM iHTEpecoMm (auB.
mutatis mutandis piweHHa €CMNJ1 Big 28 BepecHA 2004 poky y cnpaBi «<KonewubKui
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npotu CnoBauunHu» (Kopecky v. Slovakia), 3asBa N244912/98, § 49-50). MpoTe cTaTt-
1A 1 MepLioro npotokony Ao KoHBeHLi He rapaHTye NpaBo Ha HabyTTA MaliHa (auB.
mutatis mutandis piweHHa €CMJ1y cnpaBi «Konewbkuii npoTy CrioBauunHm», § 35).

22.To670, 0c06a, AKa MAa€ ManHOBWI IHTEPEC, MOXe PO3rNAAATUCH AK TaKa, Lo
LIKOZYBaHHA fiepKaBoto WKoAK) y ceHci cTaTTi 1 Mepioro npotokony Ao KoHseHLUji,
KON ANA LbOro iHTepecy € JOCTaTHI NiACTaBX Y HaLiOHaNbHOMY 3aKOHOLABCTBI.
OcTaHHE MOBUHHO iaBaTN 3MOTY YiTKO BU3HAUNUTV KOHKPETHUI MaiHOBUI iHTEpec
0Cobu, AKUI, HanprKnag, mae byt nepef6ayeHrM y BianoBiAHUX HOPMATUBHIUX
npvnucax abo NiaTBEPAXEHMM B iHLLIOMY NPaBOBOMY aKTi, 30KpPeMa, Y CyA0BOMY
pilweHHi (auB. Ana nopiBHAHHA mutatis mutandis yxsany €CINJ1 wono npunHATHOCTI
Bif 2 nunHsa 2002 pokKy y cnpasi «largyk Ta iHwi npoTtn YkpaiHu» (Gayduk and Others
v. Ukraine), 3aaBu N245526/99 Ta iHwWi). OuikyBaHHA He Oyne NeriTuMHUM, KON €
Cnip WoAo NPaBUbHOCTI TIYMaYeHHA Ta 3aCTOCYBaHHA HaLiOHaNbHOrO 3aKOHO-
[aBCTBa, i OBOAV 3aABHMKa BiAXUNAE HalioHanbHWIA cyA (anB. mutatis mutandis
piweHHa ECMJy cnpasi «<Koneubkuin npoTtn CnosayumHmy, § 50).

23. 3 ornagy Ha BKa3aHe Benuka [Manata BepxosHoro Cyay noBuHHa 3'Acy-
BaTW, YN MA€E NPaBO Ha OTPUMAHHA 3a PaxyHOK AepaBy KOMNeHcaLlii 3a LWwKoay,
3anogisiHy y nepiof NpoBefeHHA aHTUTEPOPUCTUYHOI onepaLii BHaCNifoK CTBep-
[>XKyBaHOrO MOLUKOIMKEHHA Mifl YaC TePOPUCTUYHOIO aKTa HafieXXHOro No3rBauyLli
Ha NpaBi BNaCHOCTi TOPriBeNIbHOro 06'eKTa, TaKy OPUANYHY OCHOBY, IO A€ 3MOTY
BM3HAUYNTU KOHKPETHUIA MaHOBUI iHTepec no3mBauku. OCTaHHA OKpecnuna noro
y 3asBi Npo 36iNblUEHHS NO30BHUX BUMOT Cymoto y 888 715 rpH (T. 1,a. ¢. 183-184),
L0 Ha Yac po3rnagy CNpaBu € peasbHOK BapTICTIO 3a3HaYeHOro 06'eKTa, BU3Ha-
YeHOlo BigNOBIAHO O NPoBedeHOI Ha NiACTaBi yxBanu cygy nepLoi iHcTaHUii Big
3 6epesHs 2017 poKy CyAoBoi OLiHOUHO-OyaiBenbHOI ekcneptusm (T. 1, a. ¢. 179-
180). Xoua y No30BHiIl 3asABi MO3MBaYkKa OLiHIOBana BapTiCTb 3aBAaHOI i1 LWKOAM
y 759 806 rpH, BUXOAAYM 3 BAPTOCTi BiAHOBNEHHS TOPriBeNbHOIo 06'€KTa, Bigno-
BiZIHO 1O KOLUTOPVCHOIO paxyHKy, cKnageHoro ¢i3nyHo ocobot-nianpremuem
OCOBA_2 ctaHoMm Ha 30 6epe3HA 2016 poky (T. 1, a. ¢. 22-44), a 3rigHO 3 NOJAHUM
[0 cygy nepLol iHCcTaHuii 16 ciuHA 2017 poKy KNONOTaHHAM MPO NPUELHAHHA NUCb-
MOBUX JOKa3iB A0 MaTepianiB cnpasu (T. 1, a. ¢. 82), — Buxogauum 3 BapToCTi NpaBa
BVIMOTU BifLUKOAYBaHHA WUKOAM, 3aBAAHOI «06'EKTY KOMEPLiIHOT HEPYXOMOCTI»,
ouiHeHoroy 500 987 rpH y 3BiTi Npo ouiHKy [prBaTHOro nianpuemcTaa (gani— M)
«UeHTp ekcnepTHUx nocnyr» Big 15 yepBHA 2015 poky (T. 1, a. c. 83-112).

24. 3aBoaHHA MalHOBOT (MaTepianbHOT) WKOAN € NiACTaBOO BUHUKHEHHA
LMBINbHUX NpaB Ta 060B'A3KiB (MyHKT 3 yacTuHM apyroi cTaTTi 11 LUK Ykpainn).

25. BigwkoayBaHHs 36UTKiB Ta iHLLi CNocobu BigLIKOAYBaHHA MaliHOBOT LIKOAW
€ CNOCcO6OM 3aXUCTY LIMBINIbHMX NPaB Ta iHTePeciB (MYHKT 8 YaCTUHW ApYroi CTaTTi
16 UK YkpaiHn).
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26.0co06a, AKill 3aBaaHo 36UTKiB y pe3ynbTaTi NopyLeHH:A ii LMBiNnbHOro npasa,
Ma€ NpaBo Ha X BifLIKOAYBaHHA. 36UTKM BiALKOAOBYOTLCA Y MOBHOMY 06CA3,
AKLLO AOroBOPOM ab0 3aKOHOM He nepefdayeHo BiALLIKOAYBaHHA Y MEHLLIOMY abo
6inbLIOMY PO3Mipi (YaCcTMHM Neplua Ta TpeTa cTaTTi 22 LK YkpaiHw).

27.3a 3aranbHyM NpaBuIoM LLKOZAA, 3aBAaHa MaiiHy ¢i3nyHoi ocobu, BigLuKo-
LOBYETbCA B MOBHOMY 06cA3i 0co6010, AKa ii 3aBana (4actuHa nepua ctatTi 1166
LIK YkpaiHn).

28. Cyav nonepepHix iHCTaHLi BKa3anu, Wo 3rigHo 3 BIAOMOCTAMM JOCY[OBOrO
po3cnifyBaHHA y KpMiHanbHOMY npoBagxeHHi N222015050000000047 3a o3Ha-
Kamu 37104MHy, NepeabayeHoro YacTUHOI TPeTbolo cTaTTi 258 KK YkpaiHu (Tepo-
PUCTUYHUI aKT, AKAIA NpU3BIB Jo 3arnbeni nogei), 24 ciuHa 2015 poky BiabyscA
apTunepincbKnin o6cTpin mikpopanoHy «CxigHWn» OpLAXKOHIKIA3E€BCbKOTO paioHy
M. Mapiynons. BHacnigok uboro o6ctpiny 30 oci6 3arnHynu, He meHwwe 119 oci6
OTPUMANV TiNIECHI YLIKOAXXEHHA Pi3HOIO CTYMEHIO TAXKOCTI, MOLKOAXKEHI XXUTNOBI
OGYAVHKIN Ta HEXMUTNOBI NPUMILLEHHA, PUHKI «KUTBCbKUIA» | «[eHncy. Cyan nepLuoi
anensAuinHol iHCTaHUi Ha nigcTaBi Bignosiger Cnigyoro Bigainy YnpasniHHa Cny»k-
61 6e3nekn YkpaiHu B [loHeLbKiii 0611acTi Ha 3annTy Cygy BCTAHOBUIIN, IO CTAHOM
Ha MOMEHT po3rnAgy CnNpasBu AOCYA0BE PO3CifyBaHHA Y LibOMY KpYMiHanbHOMY
NPOBaAKEHHI TPXBAJO, a MO3KBaYKa Yepes NMOLLIKOLKEHHS il TOPriBeNIbHOro 06'eKTa
oTpuMana cTaTtyc notepninoi.

29. lLIkopaa, 3aBaaHa noTepninomy BHaciAOK KPMMIHAIbHOrO NPaBonopyLUleH-
HA, KOMMEHCYETbCA NOMY 3a PaxyHOK [lep>kaBHOro 61oxeTy YKpaiHu y BUNagKax
Ta NopAzKy, nepenbayeHrix 3aKkoOHOM (YacTuHa apyra cTaTTi 1177 LIK YkpaiHu).

30. Benuka Manata BepxosHoro Cyny 3BepTa€ yBary Ha Te, wo €CIJ1, gocni-
AvBLM Nnpunucy cTatTi 1177 UK YKpaiHn y pefakuii, wo 6yna 4nHHo Ao 9 yeps-
HA 2013 poky, Ta ctatTi 1207 uboro Kogekcy, y cnpasax 3a 3aasamu N254904/08
i N23958/13 (nofgaHMMM NOTepNiNMMU, AKAM fiepKaBa He KOMMeHCyBasa LWKOAY,
3aBJaHy BHAC/iJOK KPMMiHaNIbHOro NPaBoOMNoOpYLUEHHS), BKa3as, WO OTPUMaHHA
BiALWKOAYBaHHA Ha MiACTaBi 3a3HaUYEHUX MPUMMUCIB MOXJIIVBE NMLLE 32 AOTPUMAH-
HA YMOB, AKi y HIX NepefbayeHi, Ta 3a HAABHOCTI OKPEMOTO 3aKOHY, AKOTO HEMa€E
i B AKOMY MaB 611 6y TN BU3HAUEHW NOPAAOK NPUCYAXKEHHA Ta BUNaTK Bignosia-
Horo BiglwkoayBaHHA. Tomy €CIJT Bia3HaumB, L0 NPaBO Ha BiAWKOAYBaHHA Aep-
»KaBoIo NOTepniNyM BHaCNiAOK KPUMiHaNIbHOTO MPaBOMOPYLUEHHS HIKONK He Bynio
6e3ymoBHMM. OCKiNbKM 3aABHNKM He Masnu YiTKO BCTaHOBJIEHOMO B 3aKOHi NpaBa
BMMOTW Ans uinen, nepepabayeHmnx ctatTeto 1 MNepworo npotokony fo KoHBeHLT,
BOHMW He MOI/I CTBEPAXKYBATK, LLIO Manu NeriTMMHe OYiKyBaHHA Ha OTPMMaHHA
6y b-AKNX KOHKPETHUX CYM Bif AeprkaBu. 3 ornagy Ha ue €CINJT B13HaB cKapru 3a-
ABHWKIB Ha NopyLUeHHA cTaTTi 1 [epluoro npoTokony fo KOHBeHL i HeCymiCHMY 3
nonoxeHHAMM KoHBeHUjii ratione materiae (aue. yxsanu €CI/1 WoA0 NPUNHATHOCTI
Bif 30 BepecHa 2014 poky y cnpasi «[eTnboBaHui npoTn YKpaiHny (Petlyovanyy v.
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Ukraine, 3aaBa N254904/08) i Big 16 rpyaHa 2014 poKy y cnpasi «30M10TIOK NPOTH
YkpaiHm» (Zolotyuk v. Ukraine, 3aaBa N23958/13)).

31.YacTuHa nepuua ctatTi 19 3akoHy nepeabayac cneuiasbHe NpaBuo, Bigno-
BiJHO 1O AKOTO BiALIKOAYBaHHA LWKOAW, 3anofifaHOI rpOMaAaHaM TePOPUCTUYHNM
aKTOM, MPOBAAMTbCA 33 PAaXyHOK KowTiB [lepKaBHOro GlokeTy YKpaiHu, Bigno-
BiJHO [0 3aKOHY, i 3 HACTYMHUM CTAFTHEHHAM CYMM LibOTO BifILLKOZLYBAHHA 3 OCib,
AKUMY 3aMOAIAHO WKOZY, B MOPALKY, BCTAHOBNEHOMY 3akoHOM. Kpim Toro, y no-
PALKY, BU3HAaUEHOMY 3aKOHOM, MPOBaANTbLCA BiALIKOAYBAHHA WKOAW, 3anofiaHOl
TEPOPUCTUYHUM aKTOM OpraHisauii, NignpremMcTBy abo ycTaHoBI (YacTvHa gpyra
cTatTi 19 3aKoHy).

32. 3 ornagy Ha 3MiCT BKa3aHUX NPUNUCIB peani3ayif npaBa Ha OTPUMaHHA
3a3HayYeHOro BifLIKOAYBaHHA NOCTaB/IeHa Y 3aNeXHICTb Bifj iCHyBaHHA KOMMeH-
CaLUiiHOrO MexaHi3my, Lo Ma€ 6yTV BCTAHOBIEHWI B OKPEMOMY 3aKOHi. 3aKOH,
AKNI PEryntoe NopafoK BiLLIKOAYBaHHA 3a paxyHOK KOLWWTIB [lep»aBHOro brogkeTty
YKpaiHu WKoAK, 3anogisHOI TePOPUCTAYHUM aKTOM 06'EKTaM HEXKUTNIOBOT HEPYXO-
MOCTi FPOMaAsAH, BIACYTHIN AK Ha YaC BUHWKHEHHA CMiPHUX NPaBOBIAHOCKH, TaK i
Ha yac po3rnagy cnpasu cygamu. binbLue Toro, y 3akoHoAaBCTBI YKpaiHuM BigCyTHA
He TiNbKM NpoLeaypa BUMIaTU O3HAaYEHOTO BifLLKOAYBaHHA (AVB. ANA MOPIBHAHHA
mutatis mutandis piweHHa ECINJ1 Big 24 kBiTHA 2014 poky y cnpasi «byaueHko npo-
™ YKpaiHu» (Budchenko v. Ukraine), 3aaBa N238677/06, § 42), ane i 4iTki ymoBu,
HeoOXiaHi A4nA 3asABIeHHA MAaNHOBOI BUMOT [0 AepXaBy NPO HafaHHA TaKoro
BigWKoAyBaHHA (anB. mutatis mutandis yxsany €CINJ1 wopo npuiAiHATHOCTI Bif
30 BepecHs 2014 poKy y cnpasi «[leTnboBaHMi NpoTn YKpaiHmy»).

33.Benuka ManaTta BepxoBHoro Cyay Takox 3ayBarKye, LL|O BiAMOBIAHO [0 Yac-
TMHM BOCbMOI CTaTTi 86 i yacTuHM TpeTboi cTaTTi 89 KLI3 YKpaiHu noctaHoBOWO KM
YkpaiHu Bif 18 rpyaHa 2013 poky N2 947 6yB 3aTBepaxeHuni [opaaoK HagaHHA Ta
BM3HaYeHHA PO3Mipy rpoLIOBOI Jonomory abo KomneHcawii nocTpaxkaanum Big
HaA3BUYaNHUX CUTYaLin, AKI 3anULLMANCA Ha nonepefHbOMY MiCLi NPOXKMBAHHA
(nani — Nopapok), Ak BUKNageHun y pepakuii noctaHosu KM Ykpainu Big 10 nun-
HA 2019 poky N2623:

33.1.MopAAoK He NOLUNPIOETLCA Ha BUMAAKM BiALWKOAYBAaHHA AePXKaBoIo LLIKO-
OV NOCTPa)KaanvM Bifi MOLIKOAXKEHHSA TOPriBeIbHUX 06'€KTIB, iIHLUNX HEXKUTIOBUX
6ygnisesnb i cnopya BHaCNiLOK TEPOPUCTAYHOIO akTa (He3aneXXHo Bif TOro, uv Take
MOLKOAXKEHHSA BiAOYNOCA Nif Yac i Ha TepuTOPii NPoBEAEHHS aHTUTEPOPUCTUYHOT
onepauii, um Hi).

33.2.TlocTpaxkaanumm, 3rigHo 3 NyHKToM 2 MopAaKY, BU3HaTbCA 0CobU, XKNT-
noBi 6yAMHKM (KBapTMpPW) AKKX: MOLIKOAXKEHO BHACILOK HaZ3BMYANHOT cMTyauil
abo npoBefeHHn pobiT 3 NiKeigaLii i HACNiAKIB (TaKMM NOCTPaXKAanMM HaJa€ETbCA
rpoLoBa A4ONOMOra); 3pyNHOBAHO BHAC/IAOK HaA3BMYaMHOT CUTYaLlii BOEHHOTO
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XapaKTepy, CnpuYnMHeHoT 36poiiHoto arpecieto Pociiicbkoi Oepepalii (Takum no-
CTpaXAanum HalaeTbCs FPOLLOBA KOMMEHcaLis).

33.3. Po3mip rpoluoBoi KoMmrneHcaLlil 3a3HauyeHM NoCTpaxaanm BU3HAYa€ETb-
€A 3a NOKa3HUKaMu onocepefKkoBaHOI BapTOCTi CMOPYAXKEHHA UTNa B perioHax
YKpaiHu BiLNoBigHO [0 MiCLLe3HAaXOAXeHHA XUTNOBUX OYANHKIB (KBapTUP), AKi
3pyNHOBaHO BHACNifOK HaZ13BMYaNHOI CUTYaLlii BOEHHOMO XapaKTepy, CPUUYNHEHOT
36poliHoto arpecieto Pocincbkoi Oepepadii, ane He GinbLue Hixk 300 000 rpH (ab3ay,
Apyrun nyHKTy 7 MopAagky).

34. Ha niacTtasi BuknageHoro Benuka MNanata BepxosHoro Cyay ginwna su-
CHOBKY, L0 Nepef6ayeHe y cTaTTi 19 3aKOHY NPaBo Ha BiALWKOoAYBaHHSA BiANOBIgHO
[0 3aKOHY LUKOAMN, 3anofisHOI rpOMagAHaM TEPOPUCTUYHIM aKTOM, He MOPOAXKYE
NEeriTMMHOro O4YiKyBaHHA Ha OTPUMAaHHA Bif [lep>kaBun YKpaiHu Takoro BifWwKo-
ZyBaHHA 3a NOLLKOAXKEHN Y Mepiof NPOBeAEHHA aHTUTepPOPUCTUYHOT onepadii
TOpriBefibHUIA 06'EKT HE3ANEXHO Bif TOrO, Ha AKI TePUTOPIT — MiIGKOHTPONbHI UK
HeniAKOHTPONbHIl YKpaiHi — MaB MicLie BKa3aHWI aKT.

35. 3 aHanoriyHMx NigcTaB He MOPOAXKYE Y MO3MBAYKM TAKOrO OYiKyBaHHA i
3aCToCOBaHa Cyaom nepuioi iHcTaHuii ctatTa 85 KLU 3 YkpaiHu, BianosigHO go AKoi
BiLUKOAYBaHHSA MaTepianbHMX 30UTKIB NOCTPaXXAaMM BHACNIAOK Haf3BUYANHINX
CUTYyaUi 3AiNCHIOETbCA Y NOPAAKY, BU3HAUYEHOMY 3aKOHOM.

36. OTxe, NPaBO Ha OTPVIMAHHA 3a PaXyHOK Aep>KaBy KOMMeHcaLii 3a WKoay,
3anogisiHy y nepiof NnpoBeeHHA aHTUTePOPUCTUYHOI OnepaLii BHaCNigOK NOLIKO-
OXKEeHHA Nig YyaC TePOPUCTUYHOIO aKTa HasleXKHOro No3mBayLli Ha NpaBsi BAACHOCTI
TopriBenbHOro 06’'ekTa, He Ma€ y 3aKOHOLABCTBI YKPaiHU TaKoT opUANYHOT OCHO-
BW, WO AAE 3MOTY BU3HAUYNTV KOHKPETHU MalHOBUI iHTepeC No3nBayku. Tum
6inbLUe, HemMae NifCTaB BBaXKaTK, WO TaKMI iHTepeC CTaHOBUTb peasibHy BapTiCTb
TopriBenbHOro 06’eKTa Ha Yac po3rnagy cnpasu. Tak, Cyan nepLuoi i anenayiiHoi
iHCTaHLi 3a40BONbHWAN NO30BHI BUMOIY, BUXOAAUN 3 PO3MIpPY LIKOAW, BU3HaYe-
HOI came fIK pearnbHa BapTiCTb TOPriBeNnbHOro 06'ekTa y cknageHomy 21 6epesHs
2017 poky, 3rigHo 3i ctaTtTeto 1192 LUK YKpaiHu, BUCHOBKY CyAOBOI OLiHOYHO-
6yniBenbHOT ekcrniepTusu. [MpoTe cyam He 3BePHYNM yBary Ha Te, um ctatts 1192
LIK YkpaiHu 3acTocoBaHa ins BU3HaYeHHA po3mipy 301TKiB BifNoBiAHO A0 peanbHOT
BapTOCTi BTPAU€HOro MariHa Ana ix BigLWKoAyBaHHA NOTEPNiNoMy 3a paxyHOK 0CO-
6u, AIKa 3aBAana WKoaW LiboMy mMaliHy. Y cnpasi N© 265/6582/16-1 cyam Taky ocoby
He BCTaHOBMAW: NO3MBaYKa HamnosAraaa Ha TOMy, WO O3HayYeHe BCTaHOBJIEHHA
y KpMMiHanbHOMY NPOBaAXKeHHi ANnA peanisauii npunucis ctaTTi 19 3aKoHy He no-
TPi6bHe, a KM YKpaiHu 3anepeyyBas NpoTu TaKoro nigxoay.

37.Y N0O30BHil1 3aABi Ta BNPOAOBK PO3rnaay Cnpasy Cyaamim No3mBayka CTBep-
[XKyBana npo BiACYTHICTb crieLianbHOro NopAaKy BiALIKOAYBaHHSA 32 MOLUKOKEHNN
BHACIAOK TEPOPUCTMYHOTO aKTa TOPriBeNbHUIN 06'eKT, a KM YKpaiHu B 3anepeyeHHi

Jopatok 4 » 287



Ha NO30BHY 3asABY, MOAAHOMY NOrO NPeACTaBHNKOM, TaKOX MiATBEPAMUB BIACYTHICTb
3aKOHY YM iHLWOro HOPMaTVMBHO-NPaBOBOrO aKTa, AKUIN BU3HAYa€ MexaHi3m Tako-
ro BigWKOAyBaHHA Ta BCTAHOBJIIOE BiANOBiAHMI nopagok. Cya nepLluoi iHCTaHuii
BKa3aHi JoBoAM He OUiHUB, a CyA anenAauifHol iHCTaHLii, 3aCTOCyBaBLUN YaCTUHU
BOCbMY Ta ieB'ATy cTaTTi 8 LMK YKpaiHu y pegakuii, YNHHIN Ha Yac po3rnagy cnpasu
cyAamu nepLuoi 1 anenAuinHol iIHCTaHLiR, 3a3HaumB, WO 3a BiACYTHOCTI CnevljianbHNX
HOPMaTVBHO-NPaBOBUX aKTiB LOAO O3Ha4YE€HOro BifLLKOAYBaHHA [0 CNipHMX Npa-
BOBIAHOCWH A1 BU3HAaYeHHA No3MBaYLi po3Mipy BigwKodyBaHHA C/lif 3acToCyBaTu
npunucy cTatTi 86 KLI3 YKpaiHu, AKa y3roaKyeTbca 3i ctatTeio 19 3aKoHy.

38.3acTocyBaHHA anenAuinHMmM CyAoM [0 CNipHUX MPaBOBIAHOCKH 3a aHano-
rieto 3aKoHy (yactnHa BocbMma cTatTi 8 LMK YKkpaiHn y 3a3HaueHin pepakuii) npu-
nucie ctatTi 86 KL3 YkpaiHu gna peanisadii no3uBaykoto npasa, nepef6ayeHoro
y ctatTi 19 3akoHy Benuka MNanata BepxosHoro Cyay BBaXa€ NOMUIKOBUM:

38.1.TMepepbaueHe y ctatTi 86 KLi3 YKpaiHu npaBoBe peryntoBaHHA CTOCYETbCA
NPaBOBiIAHOCKH, AKi He € NOAIGHUMY [0 TUX, AKI CKNANMCA MiXX CTOPOHaMU Criopy
y cnpaBi N2 265/6582/16-u.

38.2. CraTTsa 86 KLI3 YKpaiHu pernameHTye 3a6e3neUeHHs XMUTIOM NoCTpaxaa-
NNX BHACNIAOK HAaA3BNYANHMX CUTYaLil | BCTAHOBSTIOE YMOBM AK TaKOrO 3abe3neyeH-
HA, TaK i 10ro 3aMiHM rpPOLLOBOIO0 KOMMNeHcaui€to. Tomy npunuc yactruHu 10 BKasaHoi
CTaTTi (AKNIA Nepepbayvae, Wo po3mip rpoLIOBOT KOMNeHcaLi 3a 3pyiiHoBaHy abo
NOLIKOAXKEHY KBapTUPY (KUTNoBMIA 6YANHOK) BU3HAYAETbCA 3@ MOKa3HUKamMum
ornocepenKoBaHOI BapTOCTi CMOPYAXKEHHA »KIUTa Y perioHax YKpaiHu BignosigHo
[0 MiCLie3Hax0o4XKeHHs TaKOro MaiiHa) He MOXHa 3acToCyBaTh 6e3BigHOCHO [0 iH-
LUINX NPUMWCIB L€l CTaTTi, 30Kpema YacTnHY AeB'ATOl, AKa nepefbdavae ymoBoio
3abe3neyeHHA XMUTIOM NOCTPaXxaanoro abo BUMNNaTy rpoLLOBOi KOMMAeHcaUil
3a paxyHOK aepaBu foOPOBiNbHe NepefaHHA NOCTPaX4aanum 3pynHOBaHOIro
abo NoLWKoAXeHOro BHAcifoK Haf3BMYaHOI cCMTYyalil »K1UTna MicueBum aep-
»aBHMM agMiHicTpauiam abo opraHam MicLLleBOro caMoBpAayBaHHA, Cy6’ekTam
rocnofgaptoBaHHa). Kpim Toro, npununc yactmHmn gecartoi ctaTTi 86 KL 3 YkpaiHu
TaKOX He MO»KHa 3aCTOCYBaTU A0 BU3HAUYEHHA PO3Mipy BifLUKOAYBAHHA LKOAM,
3anogiAHOI NOWKOAXEHHAM BHAC/IfOK TEPOPUCTUYHOIO aKTa TOPriBeIbHOro
06’eKTa 3 ornAQY Ha BiAMIHHICTb 3HAUEHHA ANA XUTTA NIOAMHUN 06’EKTA HEXUTIOBOT
Ta XUTIOBOI HEPYXOMOCTI.

38.3. KU3 YKpaiHu He noknagae TArap BUMIATK BigWwKoAyBaHb BUHATKOBO
Ha fep»kaBy, ane 1 nepepbayae icHyBaHHA CTpaxyBaHHA Y cdepi LUBINbHOTO 3a-
XUCTY, METOIO AKOTO, 30KPEMA, € CTPAXOBMIN 3aXUCT MAaTHOBUX iHTepeciB Cy6'eKTiB
rocnofapoBaHHA i rpPoMagaAH Bif LIKOAM, SiKa MOXe OyTu 3anofifaHa BHaCNiAoK
Haf3BMYaNHUX CUTYyaLili, He6e3neyHnx nogdin abo nposefeHHA PobiT i3 3anobi-
raHHA YM NikBigaLii HacNigKiB HaA3BUYAMHNX CUTYaUin (NyHKT 1 YacTMHM NepLuol
cTaTTi 49 uboro Kopekcy). BiwkoayBaHHs maTepianbHUX 36MTKIB MOCTpaXxaanum
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30iMICHIOIOTBCA 3@ PaXYHOK He 3a60POHEeHNX 3aKOHOAABCTBOM [Xeper, 30Kpema
KOLITIB 3a JOroBOopamu AO6POBINbHOFO CTPaxyBaHHSA, YKNageHnMmn BignosigHo
[0 3aKOHO[ABCTBA NPO CTPaxyBaHHA (MYHKT 3 YacTUHM TpeTboi cTaTTi 84 KLI3
YKpaiHu).

39. Kpim TOro, NOMUAKOBMM € i 3aCTOCYBaHHA anenAuiiHiM Cyfom Ao crip-
HUX MPaBOBIAHOCKH NPUNNCY YacTnHK AeB'AaTol cTaTTi 8 LMK Ykpainn y pepakuii,
UYMHHIN Ha Yac po3rnagy cnpasv CyfaMu NepLUoi 1 anenAuinHol iHCTaHLin. 3rigHo
3 BKa3aHMM Nprnnucom 3abopoHanacs BigMOBa y po3rnagi crnpasy 3 MOTUBIB Bif-
CYTHOCTI, HEMOBHOTN, HEYITKOCTI, CYNepeysinBoCTi 3aKOHOAABCTBA, WO Perynioe
CNipHi BigHOCMHY (@HaNoriYHWI NPUNUC 3aKPiNAeHWIA Y YacTUHI JecATiln cTaTTi
10 UMK YkpaiHn y pedakuii, YnHHIN Ha yac po3rnagy crnpasu Benukoto ManaToto
BepxosHoro Cypy). MpoTe 3a HaABHOCTI MPaBOBOro peryntoBaHHA 060B'A3KIB
Aep<asu 3a ctatTeto 1 MNeporo npotokony fo KoHseHUii BkasaHu npunuc LIMK
YKpaiHu He CTBOPIOE ANA Cyay MOXJNBICTb BCTAHOBJIEHHA 3@ aHAJIONI€I0 3aKOHY
060B'A3KIB ANA 6yab-AKoro cy6’ekTa, 30Kpema 11 060B’A3Ky AieprkaBy BigLLKOAYBaTH
noTepnifioMy 3a PaxyHOK fep»aBu LKOAY, 3aMoAifAHY NOLKOAXEHHAM (3HULLEH-
HAM) BHACNiOK TEPOPUCTUYHOIO aKTa TOPriBefibHOro 06’eKTa, y po3mipi peanbHoT
BAPTOCTi TaKOro 06’eKTa.

(1.2) LLlopo no3uTrBHMX 060B'A3KIB Aep»kaBK 3a cTaTTelo 1 MepLioro npotokony
no KoHBeHuil

40. MNounHatoun i3 NO30BHOI 3aABK, MO3MBaYKa HanonArana Ha Tomy, LWo aep-
»aBa nopywuna sumoru ctaTTi 1 MNepworo npotokony go KoHseHLuii. MpoTe, AK
6yno BCTaHOBEHO BHLLE, MOMUIKOBO BBaXKasa, L0 MaE NpaBo BUMOTU 0 AieprKaBy
Npo BifLIKOAYBAHHA 3a il paXyHOK LUKOAW, 3aBAAHOT MOLLKOAMKEHHAM (3HULLEHHAM)
BHaCNiJOK TEPOPUCTUYHOIO aKTa TopriBesibHOro 06’ekTa, y po3mipi peasnbHoi 10ro
BapTOCTi.

41.binblue Toro, KpiM BKa3aHoi y NO30BHiIl 3aABi, 3anepeyeHHi Ha anenauinyy
CKapry Ta Bif3uBi Ha KacaLiiHy CKapry Takoi NifcTaBy AnA OTPYMaHHA Bifl AepKaBu
BiLUKOAYBaHHSA, AK 3aMNOAiIAHHA LWKOAW Y Nepiof NPOBeAeHHA aHTUTePOPUCTUYHOT
onepauii BHacnifoK NOLKOAMEHHSA Nif YaC TePOPUCTUYHOIO akTa (06CTpiny KuTno-
BVX paloHiB M. Mapiynons) HaneHoro no3usayui Ha Npasi BNaCHOCTi TOpriBenb-
Horo 06’ekTa, <...> MO3MBayYKa 3BepTasa yBary i Ha Take: BigCyTHICTb KOMMeHcaLii
3aBAaHOI WKOAM BMPOAOBX TPMBAJIOro Yacy Ta HEBiJHOBNEHHA TOPriBeNIbHOTO
06eKTa; <...> BiACYTHICTb CnevljianbHOro NOPAAKY BifLIKOAYBaHHA 3@ MOLIKOAKe-
HWIA BHACNIAOK TEPOPUCTUYHOIO aKTa TOPriBefibHWIA 06'EKT; <...> He3[aTHICTb
LEepKaBU 3axmLLaTh BNacHicTb y po3ymiHHi ECINJT; <...> BiACYTHICTb 06’'€KTUBHOIO
i He3anexHoro po3cnigyBaHHA BUNAAKY 3anofiaHHA wKoaun y po3ymMiHHi €ECIJI
3a BCTAHOBJIEHOTO Y BiAMOBIZHOMY KpUMiHasIbHOMY NPOBafXeHHi paKTy MOLKO-
[KEeHHs TOpriBenibHOro 06’'eKTa BHaC/iAOK TEPOPUCTUYHOTO aKTa <...>.
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42. Cyam nepwioi 1 anenAauinHol iHCTaHLin TaKoX BCTAaHOBUAW, LLO NO3MBayKa
oTprMana BigMOBWU Ha ii 3BepHeHHA Ao MapiynonbCcbKoi MicbKoi paau Ta [loHeLbKoi
ob6nacHoi fep»aBHoi agMiHicTpauil 3 Nnp1MBoAy BiAWKOAYBAaHHSA WKOAM, 3aBAAHOT
24 ciuHs 2015 POKy 3HULLEHHSAM HaNeXXHOTO No3uBauyLli TOpriBesibHOro 06'eKTa, ve-
pe3 HeBM3HaYeHICTb 3aKOHaMV OpraHy Aep»>kaBHOI Bfaaw, BianoBifanbHOro 3a Take
BifjLUKOAYBaHHA, Ta Yepes BiACYTHICTb flepXXaBHUX MPorpam LWoJo KoMneHcauii
BTpPAaT, NOHECEHWX HaCeNeHHAM Yepe3 TePOPUCTUYHI akTh <...>.

<...>

45. BignosigHo po ctatTi 1 KoHBeHLuii Bucoki orosipHi CTopoHW rapaHTyoTh
KOXHOMY, XTO nepebyBa€ nif iXHbO IOPUCANKLIEID, NpaBa i cBo6oAN, BU3HaYEHI
B po3aini | uiei KoHBeHLii.

46. 3a 3MiCTOM 3a3HayeHoT CTaTTi NOPsAA i3 HEraTMBHUM 000B’A3KOM, Ha Mo-
pyLIeHHA YKpaiHO AKOro No3mBayka He CKaprKuiacs, iep>kaBa Ma€ NO3UTUBHI
060B’A3KN rapaHTyBaTh edpeKTUBHE BUKOPMCTaHHA BU3HauYeHUX KoHBeHLiE
npas KOXKHOMY, XTO nepebyBsac nif il opucarKuieto. NMopyLweHHA KOXHOro 3 Lux
060B's13KiB € CAaMOCTIHOO NiACTaBOO BiANOBIAANBHOCTI AEPXKaBU.

47. CTOCOBHO MpaBa, rapaHToBaHoro cratteto 1 MNeporo npotokony Ao Kox-
BeHLUji, Taki N03nTBHI 060B'A3KM, 3rigHO 3 NpakTrKoto ECIJ1, Moy Tb Nnepepbayaty
neBHi 3axoaun, HeoOXifgHi nA 3aX1CTY NpaBa BIACHOCTI, a came:

47.1.Y maTepianbHOMy acnekTi: jep»aBa Ma€ 3abe3neuntu y cBOiii NpaBoBili
cucTeMi opUANYHI rapaHTil peanisauii npaBa BNacHOCTI (NpeBeHTUBHI 060B’A3KM)
Ta 3acobu NPaBOBOro 3axUCTy, 3a JOMOMOTO AKMX NOTEPMINWIA Bifi BTPYYaHHA
B Lie MPaBO MOXe MOro 3aXMCTUTY, 30Kpema, BUMaraloun BigLLKOAYBaHHA 30MTKiB
3a 6yAb-AKy BTpaTy (KomMneHcauiHi 0608'A3KM) (AmB. mutatis mutandis pieHHn
€CINJ Big 3 kBiTHA 2012 poky y cnpaBi «<KoTtos npoTu Pocii» (Kotov v. Russia), 3asBa
Ne54522/00, § 113).

47.2.Y npouecyanbHOMy acnekTi: xoya ctaTTa 1 Nepworo npoTokony Ao Kox-
BeHLiT He BCTAHOBJIOE YiTKMX NpoLeAypPHUX BUMOT, iCHyBaHHA NO3UTUBHUX
060B'A3KIB NpoLecyanbHOro xapakTepy, BiANoBiAHO A0 LbOro NOJIOXKEHHA, BU-
3HaHi €ECTJT AK y cnpaBax, LWo CTOCYI0TbCA AePrKaBHUX OPraHiB, Tak i y cnopax Mixk
nprBaTHUMK ocobamu (AmB. mutatis mutandis piwenHa €CMJTy cnpasi «KoTos
npotu Pocii», § 114).

48. 3aKOH, AKNI perynioe NopAAOK BiALKOAYBaHHA 3a PaxyHOK KowTis [lep-
»aBHOTO OtoXeTy YKpaiHu WKoawW, 3anofiaHOT MOLWKOAKEHHSAM TOPriBENbHOIO
06'eKTa BHACNiAOK TEPOPUCTUYHOIO aKTa, BifCYTHI K HA MOMEHT BUHUKHEHHS
CNipHMX NPaBOBIAHOCKH, TaK i HA MOMEHT PO3rnAay Cnpasu cygamu (MO3UTUBHUN
MaTepianbHUI 060B’'A30K).

49. Kpim Toro, cyam nonepepHix iHCTaHLiln BCTaHOBUN, O CTaHOM Ha Yac
po3rnagy cnpasun AOCY[OBe PO3CiAyBaHHA B KPUMiHaNbHOMY NPOBaAXeHHI,
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B IKOMY MO3MBayKa byna 3anyyeHa noTepnino yepes NOWKOAKEHHS Ti Topri-
BeNbHOro 06'ekTa, TpMBano. Mpuyomy 9 niotoro 2017 poKy B CyA0BOMY 3acCifaHHi
Cyay nepLuoi iHCTaHUiT no3rBayKa BKasana, Wwo i HeBigomMo Npo Te, Ha AKin cTagil
nepebyBae Le npoBagXeHHs. To6TO B CyfiB NepLuoi 1 anenAuiiHoi iHCTaHUil
He 6yno BifOMOCTeN Npo Te, WO AepaBa NpoBena 06’'eKTUBHE Ta He3anexHe
po3cnifyBaHHA BUNaAKy 3anofiaHHA MallHOBOT WKOAW No3uBayLi (MO3UTUBHMIA
npouecyanbHuii 060B'A30K).

50. Ockinbkn KOHBeHLiA NOKAMKaHa 3axmLaTin Npaga, AKi € NPakTUYHUMN
edeKTUBHUMY, NOPYLIEHHA AeP>KaBOlo Oyfb-AKOro 3 KOHBEHLiHMX 060B'A3KIB
MO>e 3yMOBJIIOBaTK HEOOXiAHICTb MPUCYIXKEHHS 3a Lie KoMMeHcaLjii. Taka KomneH-
cauia Moxe MaTu pi3Hi GopmMU Ta BCTAHOBIOBATUCA, 30KPEMa, 3aeXKHO Bif BUAY
nopyLUeHHsA (AUB., HaNPUKNag, BUpilleHHA Npobnemu BiANOBiAaNbHOCTI fepKaBu
3a MOpPYLUEHHA NpaBa 3aAaBHUKIB Ha AOCTYN A0 IXHbOro MarHa: piweHHa €CMNJ1 sig
29 yepBHA 2004 poky LwoAo cyTiTa Bif 13 nunHa 2006 poKy LWoAo cnpaBeasvBoi ca-
Tcoakuiiy cnpasi «[JoraH Ta iHwi npoTtn TypeuurHuy» (Dogan and Others v. Turkey),
3aABa N28803-8811/02 v iHwi; piwweHHa €CIJ1 Big 12 ciuHa 2006 poKy wono npu-
NHATHOCTI y cnpaBi «luep npotn TypeuuunHwu» (Icyer v. Turkey), 3aasa N2 18888/02,
§ 73-87; piweHHa €CI1 Big 16 yepsHA 2015 poky wopo cyTi y cnpasi «Yiparos
Ta iHWi NnpoTun BipmeHii» (Chiragov and Others v. Armenia), 3asBa N2 13216/05,
§ 188-201; piweHHa €ECINJ1 Big 16 yepBHA 2015 poky Wwopfo cyTi y cnpasi «CaprcaH
npotun AsepbangkaHy» (Sargsyan v. Azerbaijan), 3asBa N240167/06, § 152-242;
piweHHa €ECMJ1Big 10 TpaBHA 2001 poky y cnpasi «Kinp npotn TypeuunHn» (Cyprys
v. Turkey), 3aaBa N225781/94, § 178-189).

51.BigcyTHicTb y 3aKOHOAABCTBI YKpaiH/ BigNOBIAHNX NPUMNMCIB WOJO BifLIKO-
[yBaHHA BNAaCHMKOBI WKOAW, 3aMofiftHOT NOro 06’eKTy HEXMTNOBOI HEPYXOMOCTI
TEPOPUCTMYHUM aKTOM, He NMEPELLKOKAE 0CObi, IKa BBAXKAE, LLIO CTOCOBHO i NpaBa
B/IACHOCTi Ha TaKe MaHO NEBHWI MO3UTUBHNI 060B’'A30K He OyB BUKOHAHWIA, BU-
MaraTu Bifj fep»kaBu KOMMneHcaLil 3a e HeBMKOHaHHA Ha niacTasi cTaTTi 1 [epluoro
npotokony Ao KoHBeHUii. [poTe 3anexHo Bif 3MiCTY MOPYLIEHHA Ta 3yMOBJIEHNX
HUM HacnigkiB AnA NOTepninoro 03HayeHa KoMMneHcauia 3 ornagy Ha NpakTuky
€CTJ1 moXxe cyTTEBO Bifpi3HATUCA: y pa3i BCTaHOBNEHHA GaKTy NOPYLUEHHA fiepa-
BOI0 MNO3MTMBHUX 060B'A3KIB PO3POOUTN KOMMNEHCALiNHI MEXaHi3MU 33 BTPYYaHHS,
30Kpema, y NpaBo MUPHOTO BOIOAiHHA MaiHOM i NPOBECTM 06'EKTUBHE 11 epeKTnB-
He po3cnigyBaHHA GaKTy BTPyYaHHA Yy Lie NpaBo, BiACYTHI NiACTaBW A8 BUCHOBKY
Npo Te, Lo Taka KoMMNeHcaLia Mae nepeabdayaTy BigLLKOAYyBaHHA peanbHOI BapTOCTi
MOLUKOLKEHOTO (3HMLLEHOr0) MaHa; Tofi fIK 3a MOPYLUEHHA HeraTUBHOIO 06OB'A3KY
He BTPYy4aTnCA Y BKa3aHe NpaBo AeprkaBa Moxe OyTy 3060B'A3aHa BigLLKogyBaTH
LIKOZY, 3aBAaHy MaliHy, y NOBHOMY 06CA3i.

52. KoxeH, uui npaBa Ta cBo60au, BU3HaHI B Lili KOHBeHLi, 6yno nopyLueHo,
Ma€ npaBo Ha epeKTUBHMI 3acib PUANYHOIO 3aXMCTy B HaLiOHaIbHOMY OpraHi,
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HaBiTb AKLLO Take NnopyLleHHs 6yno BUMHEHe ocobamu, AKi 34iicH0Banm cBoi odi-
LiHi noBHOBaeHH#A (cTaTTa 13 KoHBeHLT).

53. 3acobu IopUANYHOTO 3aX1CTY, AKI BUMaratoTbca 3a cTaTTeto 13 KoHBeHLUil,
MOBUHHI 6y T epeKTUBHUMU AK Y Teopii, TaK i Ha MPaKTULL; BUKOPUCTaHHIO 3aco-
6iB 3aXMCTY He MOBVHHI HEBMMPaBAAHO Ta HEOOI'PYHTOBAHO NepPeLIKOAXKaTY Aiil un
6e3aiAnbHICTb OpraHiB BNagn gepxasun-Bignosigava.

54. Bupiwytoumn NTaHHA NPO CTATHEHHA 3 iep>KaBn BiAMNOBIAHOI KOMNeHcaLii,
CyA Ma€ KepyBaTncA BUMoramm KoHBeHLUjl, iHLLIMX aKTiB HaLiOHaNbHOMO 3aKOHOaB-
CTBa Ta 3aAN1A epeKTMBHOMO 3aXUCTY KOHBEHLINHOrO Npasa BCTaHOBUTK, 30KPEMA,
3a NopYLUEeHHA AKOro B1AY KOHBEHLiHMX 060B’A3KiB N031Bay BUMarae Bif fAepxa-
B KOMMeHcaLito, i us 06rpyHTOBaHMM BiiMOBIAHO [10 LIbOTO MOPYLLEHHS € Ti pO3Mip.

55. CToCcOBHO 3aCTOCOBaHMX CYAOM anenAuifHol iHcTaHuii BucHoskiB €CIJ1
Benuka Manata BepxosHoro Cyaly 3BepTa€ yBary Ha iCTOTHY BiiMiHHICTb 06CTaBUH
cnpas «Angep Ta iHwi npotn TypeuunHn» i «KaTaH Ta iHWwi npoTtn Mongosw i Pocii»
1 ob6cTaBuH cnpasu N2 265/6582/16-L;

55.1. CnpaBa Angepa ctocyBanacsa MacluTabHoro pyiHyBaHHaA Oyaisenb y Ha-
CeneHoMy NMyHKTi, B AKOMY Mpoxunsanu 3aaBHNKN. OCTaHHi CTBepAXKyBanu, Wo
3HULLEHHA IXHbOrO MaliHa CTAHOBWJIO YaCT1HY MIaHOBOI onepaLlii, AKy NpoBoanun
cunu 6e3nekn TypeuumnHy, 3aBLatoun KOHTPYAApy B MiCTi, ke HIbWUTO nigTpumyBano
Kypgacbky pobitHuyy naprito (§ 10). ECINJ1 BcTaHOBUB NopyLleHHA cTaTTi 8 KoHBeHLjT
Ta cTatTi 1 MNepworo npotokony Ao KoHBeHLUii, OCKiNbKn areHTn gep»<kaBun-Bigno-
Bifjaya 3pynHyBanu OMIBKM i SHULLMAN MaNHO 3aABHUKIB, 3MYC/BLUW iX Ta iXHi CiM'T
3aNMLLNTX MICTO, WO CTaHOBUTbL OCOGMIMBO 3HAaUYHe Ta HeBMMNpaBaaHe BTPYYaHHA
y NPaBo Ha NoBary Ao NPMBATHOrO i CIMENHOrO XUTTA Ta XNTNA, @ TAKOX Y NpaBo
Ha MUpPHe BOJIOAiIHHA MarHOM (§ 116-121). HatomicTb cnpaBa N2265/6582/16-1
He CTOCYETbCA 3anofiAHHA NO3MBaYL|i LUKOAN 3HULLEHHAM TOPriBeNibHOro 06'ekTa
areHTaMu fepXasu.

55.2.Y cnpasi KataHa 3aaBHuKamuy 6ynv mongoBaHu, AKi kunu B MpuaHicTpos'i
Ta Ha Yac NodaHH#A 3aaB OyNv YUYHAMU TPbOX MOJABCbKOMOBHUIX LUK, @ TAKOX IXHi
6aTbKu. Ha BigmiHy Bif no3uBauku y cnpasi N2 265/6582/16-L, 3aABHWKM Yy CNPaBi
KaTtaHa ckapxunnca 3a ctattelo 2 [lepioro npotokony fo KoHBeHLUii Ta ctaTTeio 8
KoHBeHLUiT oKpeMo i B NOEAHaHHI 3i cTaTTelo 14 Ha 3aKPUTTA LWKIN 3 BUKNAaJaHHAM
MONLOBCHKOT MOBY Ta NepechifyBaHHs 3 60Ky cenapatnctcbkoi Bnaau «MMP», aika
3morna 36eperTu icHyBaHHS, NPOTUA YN MONJOBCHKUM | MiXXHAaPOAHMM 3yCUNNAM
BMPIWNTA KOHONIKT Ta YTBEPAUTM AEMOKPATIIO | BEPXOBEHCTBO MpaBa y PerioHi,
nuLLe 3aBASIKM POCINCBKIl BiICbKOBII, EKOHOMIUHII | NONITUYHIN nigTpymMui (§ 122).
€CIMJ Bka3as, Wwo MongoBa BMKOHana il Mo3nTUBHI 060B’A3KM 3a cTaTTeto 2 MNepLuo-
ro npoTokony Ao KoHBeHLil, He Matouy epeKTUBHOrO KOHTPOJIO HaJ TEPUTOPIELD
«MMP» (§ 110, 148), Tozi Ak Pocis BHacnifgok NpofoBXKyBaHOI BifiCbKOBOI, EKOHO-
MiYHOT Ta NONITUYHOT NigTPUMKK «[TMP» Hece BignoBiganbHICTb 3a KOHBeHUi€l0
3a NopyLUeHHA NpaB 3asABHMKIB Ha ocBiTy (§ 150).
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56. Bce BuLieBKa3aHe cyan nonepefHix iHCTaHUin He BpaxyBanu. 3af0BOsIb-
HUBLLV MO30B, CyAn HeNpaBWIbHO 3aCTOCyBanu BignoBigHi npunucy 3akoHy, KL3
YKpaiHu Ta ctatTi 1 MNeporo npotokony Ao KoHBeHLUii, He BM3HauMnunca i3 3ans-
JIeHMU nigcTaBaMy NO30BY Ta iX 3B’A3KOM i3 MOro NpeAMeTOM, He BCTaHOBUAN, AKI
060B'A3KM 3a cTaTTeto 1 Mepuoro npoTtokony Ao KoHBeHLUii Aep»aBa nopyLumna,
a TAaKOX, Un O6rPYHTOBAHMM 3 OMTIAAY HA Lii NOPYLIEHHA € PO3Mip NO30BHMX BUMOT.

57. Cyan He pocniannm HanexHo BUCHOBOK CyA0OBOI OLiHOYHO-0OyaiBeNbHOI
eKcnepTn3n, cknageHnii 21 6epesHa 2017 poky Ha NpeaMeT TOro, Wo came 6yno
06'€KTOM OLiHKI/ Cy[OBOTrO eKCNepTa, BUXOAAUMN 3 AKUX BUXIGHUX AaHVX NMPOBO-
ANnaca Taka OLiHKa, AK | He JoCNignnn 3a3HayYeHi BUXiAHI faHi, WO € B MaTepianax
cnpasm <...>.

(1.3) Wopo iHWwKmx foBogiB KacaLinHOI cKapru

58.T1ig vac po3rnagy cnpasu B KacauinHOMY NOPAAKY Cy[ NepeBipA€e B MexKax
KacaLiiHOT cKapr NpaBuUbHICTb 3aCTOCYBaHHA CyLOM nepLioi abo anenauiiHol
iHCTaHUiT HOPM MaTepianbHOro Ym NpoLecyanbHOro NpaBsa i He MOXe BCTaHOBJI0-
BaTW abo (Ta) BBaXKaT AOBEAEHMMYM OOCTaBMHY, LLO He ByN BCTAaHOB/EHI B pilleHHi
Yn BigKUHYTI HAM, BMPIiLLIYBaTU NMUTaHHA NPO AOCTOBIPHICTb ab0 HEeJOCTOBIPHICTb
TOrO UM iHLIOrO A0Ka3y, MPO NepeBary OAHMX [0Ka3iB Ha iHWKMKY (YacTUHa nepLua
cTaTTi 400 LMK YkpaiHu).

59. 3 ornagy Ha BKa3aHWU NpUNNC Cyf KacaliHoi iHCTaHLiT He Moxe nepe-
OLiHWTV fOKa3W, Ha NiACTaBi AKX Cyan BCTaHOBUIM GaKTU MOLLIKOAMKEHHA TOP-
riBesibHOro 06'eKTa BHACNifOK TEPOPUCTMYHOIO akTa Ta 3anoAisiHHA yepes e
361TKiB No3rBayLli. Tomy BifiNoBiAHI LOBOAW KacauiiHOT CKapr € HENMPUHATHUMU.

60. Wopo aprymeHTy KM YKpaiHu npo Te, Wo [0 AOro NOBHOBAXKEHb He Ha-
NeXUTb BIAWKOAYBaHHA WKOAW, 3aBAAHOI TEPOPUCTUUHUM aKToM, i KM YKpaiHu
He € HaneXHNM NpefcTaBHUKOM [lepxkaBu YKpaiHu y Wi cnpaBsi, anenauiniH1n
CyA AiOB BUCHOBKY MPO Te, L0 NOo3MBaYvka NpaBuibHO BM3Haunna KM YkpaiHu
npeacTaBHuKoMm [lepxasu YKpaiHu Ak Bignosifaya, ockinbku KM YkpaiHu mae no-
BHOBAEHHS He TifbKM 3 opraHisauii 60poTbbu 3 Tepopr3mom B YKpaiHi, ane i i3
3abe3neyeHHs i HeOOXiAHVMMM cunamu, 3acobamm Ta pecypcamm (YacTuHa neplua
cTaTTi 4 3aKoHY). BpaxoBytoun 0cob6nMBOCTI NpoLecyanbHOro NpeAcTaBHULTBA
[epxaBun YKpaiHu AK CTOPOHM CMIpaBM Ta XapakTep CNipHUX NPaBOBiAHOCUH,
NoB’A3aHKX i3 3aCTOCYBaHHAM, 30KpeMma, 3akoHy, Benuvka MNanarta BepxosHoro Cyay
3 YKa3aHUM BYICHOBKOM anenAuifiHoro Cyay Norof>KyeTbCA Ta BBaXKa€ BiANOBIAHUN
[OBIA KacauiiHOT ckapr HeO6rPYHTOBaHVM.

<>
(3) BUCHOBKM LLLOA0 3aCTOCYBaHHA HOPM NpaBa

66. KoxkHa ¢i3nyHa abo topranyHa ocoba Ma€e NpaBo MUPHO BOSIOAITY CBOTM
MalHoM. HixTo He Moxe 6yTr no36aBneHnin CBOET BaCHOCTI iHaKLLe AK B iHTepe-
cax cycninbCTBa i Ha yMoBax, nepeabayeHix 3aKOHOM i 3arafbHVMU MPUHLMNAMM
MiXHapogHoro npasa. [poTe nonepeaHi NONOXEHHSA XKOLHUM YMHOM He obMme-
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XKYIOTb NPaBo Aep»KaBy BBOAWTU B [0 TaKi 3aKOHW, AKi BOHa BBaXka€ 3a HeobxigHe,
o6 34iMCHIOBATN KOHTPOJIb 33 KOPMCTYBAHHAM MalHOM BifnoBiAHO [0 3arasb-
HUX iHTepeciB abo ans 3abe3neyeHHA CNIaT NOAATKIB umM iHWKX 360piB abo
wrpadis (ctatTa 1 MNepworo npoTokony Ao KoHBeHUiT).

67.3rigHo 3 ycTaneHoto npaktunkoto ECMJ1 NoHATTA «<ManHO» Y NepLUin YaCTUHI
cTatTi 1 Mepworo npotokony Ao KoHBeHLii MaE aBTOHOMHE 3HaueHHs, ke He 00-
MEeXY€ETbCA NPaBOM BJIACHOCTI Ha peyi MaTepiasibHOro CBITY Ta He 3aneXXuTb Bij
dopmanbHoi knacmdikauii, NPUNHATOT Y HaLioHaNbHOMY 3aKOHOAABCTBI: AeAKi HLLi
npasa 1 iHTepecy, Lo CTaHOBIATb aKTUBW, TEXX MOXYTb PO3rNAAATUCA AK K<MAHOBI
npaBa», a OTXe, AK «MaliHO». Tak, 3a NeBHMX 06CTaBUH 3axX1CTOM cTaTTi 1 [epLioro
npoToKkony Ao KoHBEHLii MOXe KOpUCTyBaTUCSA NEriTMHe ouikyBaHHs (legitimate
expectation) ycniwHoi peanisauii ManHoBUx Npas (npaso Bumorn). Ocoba, ska mae
MaHOBUW iHTepec, MOXe PO3rNAAATNCH AK TaKa, WO MA€E «1eriTMMHe OYiKyBaHHA»
ycniwHoT peanisadii il npaBa BUMOTY (30KpeMa, BifLLKOAYBaHHA Jep<aBoto LKOAMN)
y ceHci cTaTTi 1 [epLoro npoTokony Ao KOHBeHLi, Konu Ana Lboro iHTepecy € fo-
CTaTHi NiACTaBn y HaLioHanbHOMY 3aKOHOAABCTBI. OCTaHHE MOBMHHO AaBaTW 3MOTY
YiTKO BM3HAUUTUN KOHKPETHWUI MaHOBUI iHTepec 0cobu, AKNIA, HanpuKknag, Ma€
6y TV nepeabayeHnM y BifNOBIZHUX HOPMATUBHUX NpUNMcax abo NigTBepAKeHUM
B iHLLOMY MPaBOBOMY aKTi, 30Kpema, y CyAOBOMY PilleHHi.

68. BiglukoayBaHHA WKOAW, 3aNofiAHOI rpOMagAHam TEPOPUCTUYHNM aKTOM,
NpoBaAUTbCA 3a paxyHOK KolwTiB [lepxxaBHoro GrogxeTy YKpaiHu BignosigHo
[0 3aKOHY i 3 HACTYMHMM CTATHEHHAM CYMU LibOro BifLKOAYBAHHSA 3 0Ci6, AKMMM
3anofifaHo WKoay, B NOpALKY, BCTaHOBIEHOMY 3aKOHOM. BigwkoayBaHHA wkoaw,
3anopiaHoi opraHisadii, nignpuemctay abo ycTaHOBI TEPOPUCTUYHUM aKTOM, NMPO-
BaAUTbCA B MOPALKY, BU3HAYEHOMY 3aKOHOM (CTaTTA 19 3aKoHy YKpaiHu «[po 60-
poTbOY 3 TEPOPM3MOMY).

69. MNepenbaueHe y ctatTi 19 3akoHy YKpaiHu «[1po 60poTbby 3 Tepopr3Mom»
npaBo Ha BiALWKOAYBaHHA BiANOBIAHO A0 3aKOHY LWKOAM, 3aMOAiAHOI rpoMagaHam
TEPOPUCTUYHMM aKTOM, 3 OFTIAAY Ha BiACYTHICTb BiAMOBIAHOIO 3aKOHY HE MOPOAXYE
NeriTMMHOro o4ikyBaHHA Ha OTPUMaHHA Big [epKaBu YKpaiHy Takoro BigwKoayBaH-
HA 3a NOLKOXEHWI y Nepiof NpoBeAeHHA aHTUTEPOPUCTMYHOT onepaLii 06'eKT
HEXXMTNOBOI HEPYXOMOCTI He3asIeXKHO Bifj TOTO, Ha AKIl TepUTOPIi — NiAKOHTPOSIbHIN
UM HeNiAKOHTPOJIbHIN YKpaiHi — MaB MicLie BKa3aHWUI aKT.

70. 3a ctatTeto 1 MNepworo npotokony ao KoHBeHUii nopAag i3 HeraTuBHMM
060B'A3KOM YTPUMATICA Bifj HENPABOMIPHOIO BTPYYaHHA Y MPaBO MUPHOMO BO-
NOAIHHA MallHOM fiep»kaBa Ma€ MO3UTVBHI 0OOB'A3KM rapaHTyBaTV KOXKHOMY, XTO
nepebyBac nif il oprcanKLieo, epeKTMBHE BUKOPUCTAaHHSA LbOro Npaga Ta Noro
BiAHOBNIEHHA Y pa3i MopyLLEHHSA. [103UTUBHI 060B'A3KM MOXKYTb NepeabayaTyi NesHi
3axopu, HeobXifHi AnA 3axXMCTy NpaBa BNacHOCTI, a Came: y MaTepiasibHOMY acrnekTi:
Jep’kaBa Ma€ 3ab6e3neynTi y CBOIM NPaBOBIli CUCTEMI OPULNYHI rapaHTil peanisauii
rnpaBa BfacHOCTI (MpeBeHTMBHI 060B'A3KNM) Ta 3acO6M NPaBOBOrO 3aXMCTY, 3a JOMO-
MOFOI0 AKX MOTEPMINNN Bif BTPYUYAHHA Y Lie MPaBO MOXKe NOro 3axXUCTUTH, 30Kpema,

294 » [lopatoK 4



BUMararouy BigLLKogyBaHHs 306UTKIB 3a Oyfb-AKy BTpaTy (KOMMNeHcaLiHi 060B'A3KM);
y npoLecyanbHoOMy acrekTi: xoua cTaTTa 1 [epluoro npotokony Ao KoHBeHLjii He BCTa-
HOBJIOE YIiTKMX NpoLeflypPHUX BUMOT, iCHyBaHHA NMO3UTUBHMX 0O0B'A3KIB NpoLiecy-
anbHOTO XapakTepy BiAMNOBiAHO A0 LibOro nonoxeHHs Bru3HaHi ECIMJ1 Ak y cnpaBax,
LLIO CTOCYIOTbCA iIepKaBHUX OPraHiB, TaK i y crnopax Mixk nprBaTHUMM ocobamu.

71.BigcyTHiCTb y 3aKOHOAABCTBI YKpaiHW BignoBigHNX NPUNNCIB WOAO BifLWKO-
[YBaHHA BNACHMKOBI IKOAW, 3aMOAiAHOT NOro 06'eKTy HEXMTNOBOT HEPYXOMOCTI
TEPOPUCTMYHUM aKTOM, He NMEPELLKOXKAE 0CObi, ika BBAXKAE, LLIO CTOCOBHO il NpaBa
B/IACHOCTi Ha TaKe MaHO NEBHUI MO3UTUBHMI 060B’'A30K He OyB BUKOHAHWIA, BU-
MaraTtu Bif fAeprkaBu KoMneHcaLii 3a Le HeBMKOHaHHA Ha nigcTasi ctaTtTi 1 Mepioro
npoTokony Ao KoHseHLuil. [poTe 3aneKHO Bif 3MICTy NOPYLUEHHA Ta 3yMOBAIEHMX
HUM HacniaKiB 4na NoTepninoro o3HayeHa KOMMNeHcauia 3 ornAgy Ha NPakTuKy
€CMNJ1 MmoXe CyTTEBO Bifpi3HATUCA: Y pa3i BCTaHOBNEHHA GaKTy MOPYLUEHHS Aepa-
BOI0 MNO3MTMBHUX 060B'A3KIB PO3POOUTU KOMMNEHCALiNHI MEXaHi3MU 33 BTPYYaHHS,
30KpeMa, y NpaBo MUPHOTO BOSIOAIHHS MAaiHOM i NIPOBECTN 06'EKTUBHE 11 epeKTB-
He po3cnigyBaHHsA GaKTy BTPYUYaHHSA Yy Lie NpaBo, BiACYTHI NiACTaBW A1 BUCHOBKY
Mpo Te, Lo Taka KOMMeHcaLia Mae nepeabdayaTy BigLLKoAyBaHHA peasibHOT BapTOCTi
MOLUKOZPKEHOTO (3HMLLEHOIO) MaliHa; TOZi AK 33 NMOpPYLUEHHS HEraTVBHOMO 0O0B'A3KY
He BTPYy4aTnCA Y BKa3aHe NpaBo AeprkaBa Moxe OyTu 3060B'A3aHa BigLLKogyBaTH
LIKOZY, 3aBAaHy MaliHy, y TOBHOMY 06Cs3i.

72. Bupilytoun NUTaHHA NPO CTATHEHHA 3 iep>KaBn BiANOBIAHOI KOMNeHcaLi,
CYA Ma€ KepyBaTncA BUMOramm KoHBeHLUjl, iHLLIMX aKTiB HaLiOHaNbHOMO 3aKOHOaB-
CTBa Ta 3aA/1A epeKTMBHOMO 3aXUCTY KOHBEHLINHOrO NpaBa BCTaHOBUTM, 30KPEMa,
3a NOpYLUEeHHs AKOro BrAY KOHBEHLiIHX 060B'A3KIB NO31BaY BMarae Bif fepa-
B KOMMNeHCaLito, i v 06rpyHTOBaHMM BiAMOBIAHO A0 LibOro MOPYLLEHHS € 1T po3mip.

PiweHHa BepxoBHoro Cyay B cnpaBsi Npo BiAglWKOAYBaHHA
MalHOBOI WKoAM (BigwKoayBaHHA MallHOBOI WWKOAMW,
3aBAaHOI BHaCNiAOK PYNHYBaHHA }XUT/IOBOrO NPUMiLLleHHA
B xoAi npoBegeHHA ATO)

NMOCTAHOBA

4 6epe3Ha 2020 poky

cnpasa N°237/557/18
nposagxeHHA N261-47151ck18

Butar

Y niotomy 2018 poKy no3msay 3BepHyBCA A0 CyAy 3 MO30BOM A0 AepKaBu
YKpaiHa B ocobi KabiHeTy MiHicTpiB YkpaiHu, [lep>kaBHOI Ka3HauenCbKoT CIyx6u
YKpaiHu npo BiALWKoAyBaHHA MaNHOBOI LWKOAW, 3aBAAHOT TEPOPUCTUYHMM aKTOM.
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Mo30BHa 3a8Ba MOTUBOBAHA TVM, WO BiH € BIACHUKOM KBapTupW. Moro xutio
po3TalloBaHe B paioHi NPOBeAeHHA aHTUTEPOPUCTUYHOI onepaLii.

15 yepBHA 2016 pOKy B pe3ynbTaTi TEPOPUCTUYHOIO aKTa HaneKHa nomy
KBapTMpa BHACNifOK NPAMOro nonagaHHa cHapAagy 6yna 3pyiHoBaHa, Wo nig-
TBEPAXKYETbCA aKTaMy NPO MOXEXKY | 0OCTEXEHHA TEXHIYHOrO CTaHy »KUTIOBOrO
6ynunHKy (kBapTupw) Big 15 uepBHA 2016 poky.

Y uen camuin feHb, 15 yepsHA 2016 poKy, BiH 3BepHyBCA A0 Map'THcbKoro Biaai-
neHHA noniuii BonHoBacbKoro Bigginy noniuii fonosHoro ynpasniHHA HauioHanbHOT
noniuii B [loHewubKii 061acTi i3 3aABO0 NPO CKOEHHA 3/I0UMHY — TEPOPUCTUYHOTO
aKTa, a 18 cepnHA 2017 poKy — A0 BiNCbKOBO-LMBINbHOI agMiHicTpauii M. KpacHo-
ropieka [JoHeL|bKOT 0651aCTi i3 3aABO0 HAa OTPMMaHHA KOMMeHcaLii 3a 3pyiHOBaHe
XKWUTNO i 3rofoto NepefaTy 3pynHOBaHE MalHO BiANOBIAHO [0 3aKOHOAABCTBA.

OpHak y Bunnati komneHcauii nomy 6yno BigmMmoBneHo.

Mo3mBay 3a3HauaB, WO NpPaBo Ha CyAOBUI 3aXUCT NOMY rapaHToBaHO KoH-
CTUTYUi€0 YKpaiHu, a NpaBo Ha BiflKoAyBaHHA WKoan nepenbdayeHo craTttero 19
3akoHy YKkpaiHu «[1po 60poTbby 3 TepopusaMomy, cTatteto 86 KofeKkcy LiMBiNnbHOro
3axmCTy YKpaiHu.

Tako»k NO3rBay BKa3lyBaB Ha Te, Lo AeprkaBa B 0cobi KabiHeTy MiHicTpis Ykpa-
THM 3060B'A3aHa byna po3pobuTn crewianbHWU HOPMaTVBHO-NPaBOBUI aKT LLLOAO
HaZlaHHA rPOLLIOBOT AOMOMOTY 11 BiLLUKOAYBaHHA LWKOAW 0cobam, AKi nocTpaxganu
nig yac NpoBefeHHA aHTUTEePOPUCTUYHOI onepalii y [loHeubKin Ta JlyraHcbKin
obnacTax, Wo nepeabdaveHo posnopamKeHHAM KabiHeTy MiHicTpiB YkpaiHu Bif
16 »0BTHA 2014 poky N2 1002-p, AKMM 3aTBepaxeHo naH 3axoais 3 opraHisauii
BiJHOBNEHHA NOLKOLXEHUX (3pYNHOBaHMX) 06'€KTIB coLianbHOT i TPaHCMOPTHOT
iHOPACTPYKTYpW, >KUTNOBOro GOoHAY Ta CMCTEM 3abe3MNeUeHHsA XUTTERIANbHOCTI Ta
TepuTopii JlyraHcbKoi Ta [loHeLbKoi 06nacTax, NpoTe fepaBa Liboro He 3pobuna,
L0 NOpPYLIY€E NOro NPaBo BAACHOCTI, AKe rapaHToBaHe ctatTelo 41 KoHcTuTyuii
YKpaiHu, ctattamun 6, 8 KOHBEHLiT NPO 3aX1CT NpaB NIOAVHN i OCHOBOMOMOXHUX
cBobop (nani — KoHseHLis) Ta ctaTTelo 1 MNepLioro npotokony fo KoHBeHLii 1 1o crx
nip KOMMNeHcaLifA 3aBJaHOI LUKOAW IOMY He BUMayeHa.

Kpim Toro, nosmsay 3a3Hauvas, WO MPOTArOM TPUBAJIOTrO Yacy He NpoBeAeHO
HaNeXHOro po3c/lifyBaHHA BUMAAKY 3aBAAHHA NOMY LUKOAW B MOPYLLUEHOMY 3a Yac-
TUHOIO Nepuoto cTatTi 258 KK YKpalHn KprMiHanbHOMY NPOBaAXKeHHi.

3 ypaxyBaHHAM BKa3aHOro, Mo3nBay NPOCUTb Cy[, CTATHYTY 3 iepKaBn YKpaiHa,
B 0co6i KabiHeTy MiHicTpiB YkpaiHu, 494 247,00 rpH Ha BifLIKoAYBaHHA MaliHOBOT
LIKOAM, 3aBAAHOI TEPOPUCTUYHUM aKTOM, LLIAXOM CTATHEHHA LUX KOWTiB 3 [ep-
»KaBHOI Ka3HauencbKoi cy6u YKpaiHu.

<>

PiweHHAM Map'iHcbKoro panoHHoro cyay [loHeubkoi obnacTi Bif 16 TpaBHA
2018 poKy <...> M030B 33J0BOJIEHO.
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<...>

MocTtaHoBoto AnenauiiHoro cyay loHeLbKoi obnacTi Big 05 BepecHs 2018 poky
anenAuinHy ckapry KabiHety MiHicTpiB YKpaiHu, AKUiA Ai€ B iHTepecax fepasu
YKpaiHa, 3a80BONEHO.

<>

PiweHHA Map'iHcbKoro panoHHoro cygy JlJoHeLbKoi 0651acTi ckacoBaHo Ta
YXBaJIEHO HOBE PILLEHHS, AKUM Y 3a[I0BOJIEHHI NO30BY BiAMOBIEHO.

<...>

BepxosHun Cya BuxoauTb i3 TOro, WO NOCUIAHHA No3MBaya AK Ha NPaBoOBY
nifcTaBy No30BY Ha CTaTTio 19 3aKoHy YKpaiHu «[po 60poTbby 3 Tepopu3MoM» Ta
cTaTTio 86 KogeKcy LMBIiNbHOro 3axncty YKpaiHu y B3aEMO3B'A3KY 3 HeraTuBHUM
060B'A3KOM [lep»KaBK LoAo 3acTocyBaHHA cTaTTi 1 MepLoro npotokony Ao Kox-
BeHLii € 6e3niacTaBHUM.

BignoBigHO 1 cyan HenpaBWbHO KepyBannca BKasaHMM HOpMamu npasa
npw BUPILLEHHI cropy.

3060B'A3aHHA fiepKaBM CTOCOBHO MOBAaru Ta 3axX1cTy Npas NIAVHU He 3HUKa-
I0Tb | B yMOBax 36poiHUX KOHNIKTIB.

MonoxeHHsA npeambynun KoHBeHLUii BKa3yloTb Ha Te, Wwo Bucoki [JorosipHi
CropoHu 30608'A3annca 3abe3neynTy NoBary JO NpaB NOAVHN LWAAXOM rapaHTii
LMx npa.. lapaHTyBaHHA NpaB NIOAUHW 3 GOKY fiep>KaBu MOXe 3[iNCHIOBATUCA AK
AKTUBHVMM LisIMU, TaK | yTPMMaHHAM Bifl BUMHEHHS OyAb-AKuX Aii. Taka AisnbHICTb
Lep>KaBy MO rapaHTyBaHHIO NPaB NOAMHM NOB'A3aHa 3 Bramum 30608'A3aHb 3 00Ky
AeprkaB-yyacHNLb KOHBEeHL|ii, AKUMW € HeraTVBHi Ta NO3UTUBHI.

HezamugHi 30608’A3aHHA — Lie 3060B'A3aHHSA iepKaBu yTPUMYBaTUCA Bif BTPY-
YaHHA B MpaBa Ta CBO6OAW, @ NO3UMUBHI 30608’A3aHHSA — HaBNaKu, TOOTO feprkaBa
NMOBWHHA LOCb 3p06UTH, BUMHUTI NEBHI Ail, o6 0coba Morfia CKopUCTaTUCsA CBOI-
MU npaBamu 3a KoHBeHLUi€to. Lle, Hanprknag, Moxe BK/toYaTn B cebe NpUNHATTA
3aKOHO[ZaBCTBa, WO JonoMoxKe 3abe3neunT KOpUCTyBaHHA rapaHTOBaHUMMU
KoHBeHUieto npaBamu, abo 3abe3neyeHHsA peanbHVX YMOB ANA peanisauii npas.

Tak, 3a neBHUX 06CTaBWH 3axmMcTom cTaTTi 1 MepLioro npotokony Ao KoHeeHUii
MOXe KOPMUCTYBaTMCA NleriTMMHe o4ikyBaHHA (legitimate expectation) ycniwHoi
peanisauii MaliHOBUX NpaB (NpaBo BMMOrK). [AnA Toro, Wwob «ouikyBaHHA» 6yno
«NeriTMMHVIM», BOHO Ma€ 6yTI 3aCHOBaHMM Ha HOPMi 3aKOHY abo iHWOMY npaBo-
BOMY aKTi, TaKOMY fIK CyAOBE pilLeHHS, MOB’A3aHOMY i3 MallHOBMM iHTEPeCOM (AUB.
mutatis mutandis piweHHa €CMNJ1 Big 28 BepecHA 2004 poky y cnpaBi «<KonewubKuii
npotn CnosauunHu» (Kopecky v. Slovakia), 3anaBa N°44912/98, § 49-50).

To6T0 0Cc064a, AKa MA€E MaltHOBMI iHTEPeC, MOXKe PO3MAAATUCH AK TaKa, Lo Ma€

ZyBaHHA AepaBoto WKoan) y ceHci cTatTi 1 MNepworo npoTtokony Ao KoHBeHLU;i,
KON AnA UbOoro iHTepecy € JOCTaTHi NiACTaByU B HaLliOHabHOMY 3aKOHOAABCTBI.
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Mo3rBay 06r'pyHTYBaB PO3Mip 3aBAAHOT MOMY LLIKOAM OMOCepeKOBaHO Bap-
TiCTIO 3HMLLEHOT KBapTUpW cTaHoM Ha 01 x0BTHA 2017 poKy, Kepyro4umcb NPy LiboOMy
YaCTMHOIO AecATolo CTaTTi 86 KogeKkcy UMBiNnbHOro 3axucty Ykpainu Ta ctatTeio 1
Meploro npoTtokony Ao KOHBeHLl, NpoTe He 3a3Hayas, Lo AepaBa BUHHA Y No-
LWKOOXKEHHI Noro maHa.

YacTrHa nepuwa cTatTi 19 3aKkoHy YKpaiHu «[po 60poTbby 3 Tepopr3Mom»
nepepbavae cnevianbHe NpasBuo, BiAMNOBIAHO O AKOro BiLIKOAYBaHHA LKOAW,
3anofifaHoi rpoMajAaHam TePOPUCTUYHNM aKTOM, MPOBAAMNTLCA 3a PaxXyHOK KOLUTIB
[lepaBHoro 6rofxeTy YKpaiHu 8i0n08iOHO 00 3aKOHY i 3 HACTYMHUM CTATHEHHAM
CyMV LibOroO BifLUKOAYBaHHA 3 0Ci6, AKMMM 3an0AisHO LKOAY, B NOPAAKY, BCTAHOB-
neHoMy 3akoHOM. Kpim Toro, y nopsaoKy, 8U3Ha4YeHOMY 3aKOHOM, NPOBafANTbCA Bif-
LLUKOAYBAHHSA LWKOAW, 3aMOAiIAHOT TEPOPUCTUYHUM aKTOM OpraHisauii, NignprueMcTay
abo ycTaHOBI (YacTVHa Apyra cTaTTi 19 BKa3aHOro 3akoHy).

3 ornApy Ha 3MiCT BKa3aHWX NOoXeHb peanisalia npaBa Ha OTPUMaHHA 3a3Ha-
YeHOro BifLIKOAYBaHHA NOCTaBMIeHa Y 3aN1eXKHICTb Bifj iCHYBaHHA KOMMNeHCaLiiHOro
MeXaHi3my, Lo Ma€ OyTI BCTaHOBNIEHWIA B OKPeMOMY 3aKOHI. 3aKOH, AKUIA peryntoe
nopAoK BiAWKOAYBaHHA 33 paxyHOK KowwTiB [lepxaBHoro 6oaxety YKkpaiHu
LKOAMW, 3anofifsHOT TePOPUCTUUYHMM aKTOM 06'€EKTaM HEXUTIOBOT HEPYXOMOCTI
rpoMagsH, BiACYTHIM AK Ha YaC BUHUKHEHHA CMiPHUX NPaBOBIAHOCUH, TaK i Ha Yac
po3rnagy cnpasu Cyaamu.

Mpu ubomy B 3aKOHOAABCTBI YKpaiHW BiACYTHA He TiNbKM NpoLeaypa BMniatu
0O3HauYeHOoro BiAWKOAYBaHHA (AMB. ANA NopiBHAHHA mutatis mutandis piweHHA
€CINN Bip 24 kBiTHA 2014 poky y cnpaBi «byguyeHko npotu YKpaiHu» (Budchenko
v. Ukraine), 3asBa N2 38677/06, § 42), ane 11 UiTKi yMOBM, HEOOXifHi ANA 3aABNEHHA
MariHOBOI BMMOTU 10 AiePKaBy NPO HalaHHA TaKoro BiAWKoAyBaHHA (AnB. mutatis
mutandis yxsany €CINJ1 wopo npunHATHOCTI Big 30 BepecHA 2014 poky y cnpasi
«MeTnboBaHui NpoTun Ykpainu» (Petlyovanyy v. Ukraine, 3asBa N2 54904/08).

Kpim TOro, BignoBigHO f0 YaCTUHU BOCbMOI CTaTTi 86 i YaCTUHW TPETbOI CTaTTi 89
Kopgekcy umBinbHoro 3axucty YkpaiHu noctaHosoto KabiHety MiHicTpiB YkpaiHu Big
18 rpyaHa 2013 poky N2 947 6yB 3aTBepAeHW MopAafoK HalaHHA Ta BU3HAUYEHHSA
pOo3Mipy rpoLloBoi fonomorn abo KoMneHcawii nocTpaXxaanvm Bif Haa3BMYaiHUX
CUTyaUin, AKi 3aNULLINANCA Ha NonepefHbOMyY MiCLi NPOXKUBaHHA (aani — NopAagok),
AKUI BUKNaaeHni y pegakuii noctaHosu KabiHeTy MiHicTpis YkpaiHu Big 10 nunHs
2019 poky N2623.

Ha nigcrasi BuknageHoro Konerisa cyaais BepxosHoro Cyay Aiviina BUCHO-
BKY, Lo nepepbayeHe y cTaTTi 19 3akoHy YKpaiHu «[1po 60poTbby 3 Tepopriamomy
NpaBo Ha BifLLIKOAYBaHHA 8i0N08IOHO 00 3aKOHY WKOAM, 3arnofiaHOI rpoMasaHam
TEPOPUCTUYHMM aKTOM, He MOPOAXKYE NEriTMMHOrO OYiKyBaHHA Ha OTPYMAHHA Bif
AeprkaBn YKpaiHy TaKoro BifLLUKOAYBaHHA 3a MOLKOAXKEHY Y Nepiof NpoBeAeHHA
AHTUTEPOPUCTUYHOI OnepaLil KBapTupy.

3 aHanorivyHmx NiacTaB He NOPOMAXKYE y NO3MBayYa TaKOro OUiKyBaHHA i 3aCTo-
COBaHa CyAoM nepLoi iHcTaHUil cTaTTA 85 Kogekcy umMBIiNbHOro 3axmcTty YKpaiHu,
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BifNOBIAHO O AKOI BiALIKOAYBaHHA MaTepianbHUX 36UTKIB NOCTpaxganm BHa-
CNifoK Haf3BMYAHUX CUTYaLi 3RINCHIOETBCA Y NOPAOKY, BUSHAYEHOMY 3aKOHOM.

OTXe, NpaBO Ha OTPUMAHHA 3a PaxyHOK AepXaBy KOMMeHcaulii 3a WwKoay,
3anofifHy B nepiod NpoBeAeHHA aHTUTEPOPUCTMYHOI onepaLil BHacNifoK no-
LUKOAMEHHSA Nif YaC TEPOPUCTUYHOIO aKTa HafleXXHOI No31BaYy Ha NpaBsi BACHOCTI
KBapTUpPW, HE Ma€ y 3aKOHOAABCTBI YKpaiH/ TaKkoT topnanYHOT OCHOBY, LLIO A€ 3MOTy
BM3HAYUTN KOHKPETHNN MaNHOBUI iHTepeC No3mnBava.

3acTocyBaHHA CyAOM NepLUOi iIHCTaHLiT 4O CMipHMX NPaBOBIAHOCKH 3a aHanori-
€10 3aKOHY (YacTrHa BocbMa cTaTTi 8 LIMK YKpaiHu y 3a3HaueHil pefakii) nonoxeHb
cTaTTi 86 KogeKkcy uMBinbHOro 3axmcTy YKpaiHv ana peanisauii no3nBayem npasa,
nepen6ayeHoro B ctatTi 19 3akoHy YKpaiHu «[1po 60poTbby 3 TepopramMomy, Bep-
xoBHUN Cyf BBaXa€ MOMUIKOBUM.

Tak, ctaTTa 86 Kopekcy LMBiNbHOro 3axucty YKpaiHu pernameHTye 3abesne-
YEHHA KUTNOM NOCTPAXKAANMX BHACNiAOK HaA3BUYANHUX CUTYyaLiil i BCTAaHOBIOE
YMOBW 5iK TaKOro 3abe3neyeHHs, Tak i Moro 3amiHn rpoLLIOBO KOMMEHCALIEL.
Tomy npunuc yacTrHm 10 BKa3aHoi cTaTTi (AKMI nepenbayac, Lo po3mip rpoLoBoi
KOMMeHcaLii 3a 3pyinHOBaHy abo MOLWKOAXeHY KBAPTUPY (KUTNOBUI OYANHOK)
BM3HAYaETbCA 3a MOKa3HNKaMy ornocepefKoBaHOI BapTOCTi CMOPYAXEHHA XN1TNa
y perioHax YKpaiHu BignoBiAHO A0 MiCLIe3HaXOAXKeHHA Takoro MaiHa) He MO>KHa
3acTocyBaTy 6e3BiAHOCHO O iHWWX NPUMNCIB L€l CTaTTi, 30KpeMa YacTUHU
LEeB'ATOI, AKa nepefbayvae yMoBO 3ab6e3neueHHs XUTIOM NocTpaxzaanoro abo
BMMNATU FPOLLIOBOI KOMMeHcaLii 3a paxyHOK AepaBu JOOPOBinbHe nepefaHHA
NoCcTpakganvm 3pyHOBaHOro abo MOLWKOAXEHOro BHACiAOK HAaA3BUYANMHOT
cuTyaUii XnTna mMicLLeBUM AepXKaBHUM agMiHicTpaLisam abo opraHam MicLeBoro
caMoBpAZYBaHHA, Cy6’'eKTam rocnofaproBaHHs.

Kogekc LmBinbHOro 3axmcTy YKpaiHu He NoKaJa€ TArap BUMaTh BiALWKoay-
BaHb BUHATKOBO Ha [lep»KaBy, TaK AK nepefbayac icHyBaHHA CTpaxyBaHHA Y chepi
LIMBINbHOTO 3aXMCTY, METOIO AKOr0, 30KPEeMa, € CTPAXOBUIN 3aXMCT MaHOBUX iHTepe-
CiB Cy0’eKTiB rocnofaploBaHHaA i FPOMajsAH Bif LKOAW, fiIKa MOXe OyTu 3anogisHa
BHACNiAOK HafA3BUYANHKX CUTYaL i, Hebe3neyHux nogit abo npoBeaeHHA PobiT
i3 3ano6iraHHA YK nikeigauii HacNiAKiB Hag3BMYAMHUX CUTYaL il (MYHKT 1 YacTUHN
nepuwoi ctatTi 49 uboro Kopgekcy). BigwkogysaHHA maTepianbHUX 36UTKiB Mno-
CTPaXKAanum 34iNCHIOTbCA 3a PaXyHOK He 3a60POHEHMX 3aKOHOLABCTBOM Ke-
pen, 30Kpema KoLUTiB 3a JoroBopamun O6POBiINbHOrO CTpaxyBaHHSA, yKNageHUMN
BiMOBIAHO 4O 3aKOHOAABCTBA MPO CTPaxyBaHHA (MYHKT 3 YaCTUHW TPETbOT CTaTTi
84 KopfieKcy UMBINbHOro 3axmcTty YKpaiHm).

OTxe, BepxosHuin Cya AiNLOB BUCHOBKY, O BUMOIY NO3MBaya npo BifLKO-
AYBaHHA LWKOAW 3a NOLLKOAMKEHE Mif YaC TepOPUCTUYHOrO akTa MaliHO Ha MiAcTaBi
cTatTi 19 3akoHy YKpaiHu «[1po 60poTbOy 3 Tepopur3momM» Ta cTaTTi 86 Kogekcy
LMBINbHOTO 3axMCTy YKpaiHu € 6e3nigctaBHUMMN.
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Pa3om 3 TM no31BayY Ma€ NpaBo Ha KOMMEHcaLito Bif Aep»aBu 3a HEBNKOHAH-
HA Jep»KaBOo CBOr0 NO3UTVBHOIO MaTepiaribHOro Ta NpoLiecyanbHOro 060B’'A3Ky
3a ctatTeto 1 MNepworo npotokony Ao KoHBeHLil.

Mo3nBay, 30Kpema, 3a3Hauas, WO AeprkaBa nopywmna sumorn ctatti 1 Mep-
Loro npoTokony Ao KoHeeHLUii. [poTe NOM1UNKOBO BBaXas, O MaE NpaBo BUMOTM
[0 fep»KaBy Npo BiALWKOAYBaHHA 3a il paXyHOK LUKOAW, 3aBAAHOI NOLIKOAXKEHHAM
(3HULLEHHAM) BHACNiQOK TEPOPUCTUYHOIO aKTa KBapTUpPKM Y pPo3Mipi peanbHoT i
BapTOCTi.

Takok No3mBay NoCcuNaBca Ha: 8i0CymHicme KomneHcayii 3a80aHoi WKoou
BMPOAOBX TPMBANOro Yacy Ta HeBIJHOBNEHHA KBapPTUPW; 8i0CymHicme cneyiane-
HO20 NOpAOKY 8i0WKOOYB8AHHA 3a MOLIKOAXKEHY BHACNILOK TePOPUCTUYHOIO aKTa
KBapTUpy; He30amHicme OepXxasu 3axuwyamu 8/1acHicme y po3ymiHHi €CINJT; gio-
CYMHIiCMb HAJIeXHO020 pO3C/1i0y8aHHA BUNAAKY 3aMnofifAHHA WKOAW Y PO3YMiHHiI
€CIJ1 3a BCTaHOBNEHOTO Y BiANOBIAHOMY KPVMiHaNbHOMY NpoBafXeHHi daKTy
MOLLIKOAMEHHA BHAC/IAOK TEPOPUCTUYHOIO aKTa KBapTMpM.

3a3HaueHi goBoau nosmeaya BepxosHui Cyn BBaXKa€ TakMK, WO [OBEAEHI
1 € 06IPYHTOBaAHVIMMU.

Tak, BignosigHo go ctatTi 1 KoHBeHuii Bucoki lorosipHi CTopoHu rapaHTyioTb
KOXHOMY, XTO nepebyBa€ nif iXHbO PUCANKLIEI, NpaBa i cBo6oaN, BU3HAYEHI
B po3gini | uiei KoHBeHuii.

CTocoBHO NpaBa, rapaHToBaHoro ctatTeto 1 MepLuoro npotokony Ao KoHseHUii,
Taki NO3nTMBHI 060B'3KY, 3rifHO 3 NpakTuKoto ECIJ1, MOXyTb Nepef6ayaTy NeBHi
3axopw, HeoOXigHi ANA 3aXMCTy NpaBa BAACHOCTI, a Came: y MamepianbHoMy achekmi
[epaBa Ma€ 3abe3neunTi y CBOI NPaBOBIl CUCTEMI LOPUANYHI rapaHTil peanisauii
npaBa BAAacHOCTI (NpeBeHTMBHI 060B'A3KM) Ta 3aCO6M NPAaBOBOroO 3axMCTy, 3a AO-
MOMOrOI0 AKMX MOTePNINUIA Bif BTPYUYaHHA Yy Lie NPaBO MOXe NOro 3axmcTuTu, 30-
KpeMma, BMaratouu BiALKOAYBaHHA 30UTKIB 3a 6yAb-AKy BTpaTy (KOMMNeHcalinHi
0608'A3KN) (AMB. mutatis mutandis piweHHa ECMJ Big 3 KBiTHA 2012 pOKyY Yy cnpasi
«Kotos npotu Pocii» (Kotov v. Russia), 3aasa N2 54522/00, § 113); y npouecyaneHo-
My acnekmi ... xoda ctatTa 1 Nepworo npoTtokony Ao KoHBeHLil He BCTaHOBIIOE
YITKUX NpoLefypHMX BUMOT, iCHYBaHHA NMO3UTUBHUX 060B'A3KIB NpoLecyanbHOro
XapakTepy BiANOBIAHO A0 LbOro nosoxeHHA Bu3sHaHi €CMNJIT Ak y cnpasax, Wwo
CTOCYIOTbCA fiepPrKaBHMX OPraHiB, TaK i y cnopax Mix npuBaTHUMM ocobamu (BuB.
mutatis mutandis piweHHs €ECMJTy cnpasi «KoToB npoTu Pocii», § 114).

3aKOH, AKNIA perynioe NOPAAOK BiALLKOAYBaHHSA 3a PaXyHOK KOLWTiB [lep»kaBHoO-
ro 6rogxeTy YKpaiHu WKOoAM, 3an0oaiAHOl NOLWKOAKEHHAM KBapTUPW BHACNIAOK Te-
POPUCTUYHOTO aKTa, BiACYTHI AK Ha MOMEHT BUHVKHEHHA CMiPHNX NPaBOBIAHOCHKH,
Tak i HA MOMEHT pOo3rnsAAy Crpasu cyaamu (MO3UTUBHWIA MaTepianbHN 060B'A30K).

Kpim Toro, cyan nonepegHix iHCTaHUin BCTAaHOBMWHN, WO CTAHOM Ha Yac po3-
rnagy cnpasu JOCYA0Be PO3CNifyBaHHA B KPYIMiHaSIbHOMY MPOBaAXKeHHI, B AKOMY
no3vBay 6yB 3anyyeHuni NoTepninyMM Yepes NMoLLKOAMEHHS 0ro KBapTUpW, TpyBa-
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no.To6To y cyaiB nepLIoi i1 anenAuinHol iHCTaHLi He 6yno BifoMOCTEl NPO Te, WO
Jep»aBa MpoBena Yn NPoBOAMIA HaNeXHe Po3CifyBaHHA BUMaAKy 3anofifaHHA
MaliHOBOI LLKOAW No3uBaYy (MO3UTUBHUIA NpoLiecyanbHUi 060B'A30K fepKaBu).

OckinbKkn KOHBEHL|ifA MOKVKaHa 3aXMLLATV NPaBa, siKi € NPAKTUYHMMU 1 epek-
TUBHUMY, NOPYLUEHHA epaBoto Oyb-AKOro 3 KOHBEHLIHUX 060B'A3KIB MOXe
3yMOBNIOBATN HEOOXIAHICTb NPUCYAXKEHHA 3a Lie KomneHcaLii. Taka komneHcauin
MOKe MaTy pi3Hi popmy Ta BCTAaHOBMNIOBATUCA, 30KPEMA, 3aJIeXKHO Bif BUAY No-
pyLWeHHA (AUB., HaNpWKnag, BUPILLEHHA NPo6aeMm BiANOBIAANbHOCTI fepKaBuy
3a NOpPYLUEHHA NpaBa 3aAaBHUKIB Ha AOCTYN A0 IXHbOro MarHa: piweHHa €CMJ1 sig
29 yepBHA 2004 poky wopgo cyTi Ta Big 13 nunHa 2006 poKy Woao cnpaseasvBoi
catucdakuii y cnpasi «[loraH Ta iHwi npotn TypeuuunHu» (Dogan and Others v.
Turkey), 3aaBa N28803-8811/02 i iHwi; piwweHHa €CIJ1 Big 16 yepBHA 2015 poky
wopo cyTi y cnpasi «Yiparos Ta iHWi npoTtu BipmeHii» (Chiragov and Others v.
Armenia), 3aaBa N2 13216/05, § 188-201; piweHHa €CIJ1 Big 16 yepBHA 2015 poky
wopo cyTiy cnpasi «CaprcaH npoTu AsepbaiiaxaHny» (Sargsyan v. Azerbaijan), 3asBa
N240167/06, § 152-242).

BiacyTHiCTb y 3aKOHOAABCTBI YKpaiHu BiANOBIAHNX MONOXeEHb LWOAO BiALLKO-
[yBaHHA BNAaCHMKOBI LWKOAN, 3aN0ofiAHOI NOro 06’eKTy XUTNOBOT HEPYXOMOCTI
TEPOPUCTMYHUM aKTOM, He NMEPELLKOLXKAE 0CObi, ika BBAXKAE, LLLO CTOCOBHO il NpaBa
BJIACHOCTi Ha Take MaHO NeBHWI NO3UTUBHIWI 0O0B’A30K He BB BUKOHAHWIA, BU-
MaraTu Bifj AeprkaBu KOMMNeHcaLlii 3a Lie HEBMKOHAHHA Ha nigcTasi cTaTTi 1 Meporo
npoTokony Ao KoHseHLUil.

KoxeH, umni npaBa Ta cBO60AM, BU3HaHI B Uil KoHBeHLii, 6yno nopyLieHo, mae
npaBo Ha epeKTUBHUIA 3aCi6 PULNYHOIO 3aX1CTY B HaLliOHanbHOMY OpraHi, HaBiTb
AKLLO Take nopyLleHHA O6yno BUMHeHe ocobamu, AKi 3giicHoBanm cBoi odiLinHi
NoBHOBaXkeHHA (cTaTTa 13 KoHBeHLUi).

3acob6u pMANYHOTO 3aXUCTY, AKI BUMaraloTbcaA 3a ctatTelo 13 KoHBeHLji, no-
BVIHHI 6yTU epeKTVBHMM AK y TeOpil, Tak i Ha MPAKTUL; BUKOPUCTaHHIO 3aco6iB
3aXUCTY He MOBMHHI HeBMMNPaBAAHO Ta HEOOrPYHTOBAHO MepeLLKoLXaTh Aii um
6e3aianbHICTb OpraHiB BNagu gepxasun-Bignosigava.

[lo nonibH1x NpaBoBUX BUCHOBKIB Ailiuna Benuvka Manata BepxosHoro Cyay
y nocTaHoBi Big 04 BepecHa 2019 poKy y cnpagi N°265/6582/16-u, npoBafXeHHA
N2 14-17 uc 19.

3rigHo 3 yacTmHoM YeTBepToto cTaTTi 263 LMK YKpaiHu npu Bu6Opi i 3acTocy-
BaHHi HOPMK NpaBa 0 CMiPHMX NPaBOBiIAHOCKH Cy[ BPaXxOBY€E BYUCHOBKM LLIOAO 3a-
CTOCYBaHHs BiAMOBIAHNX HOPM NPaBa, BUKNageHi B noctaHoBax BepxosHoro Cygy.

YpaxoBytoun BUKIageHe, ockapKyBaHe CyAoBe pilleHHA anenAauinHoro cyay
He MOXe BBa)KaTUCb 3aKOHHUM Ta MifNArae ckacyBaHHIO.

He morke 3anmwatnce B cusli 1 pilleHHA CyAy NepLuoi iHCTaHUii, AKe 3aABHMK
NPOCUTb 3aNnLLNTLK 6€3 3MiH, OCKINbKM Cy[ He BpaxXyBaB, L0 NPaBOBOIO NiACTaBO
ANA BUNNAT! KOMMEeHcaLlii, @ He LWKOAMW, € He MOMOXKeHHA cTaTTi 19 3aKoHy YKpainu
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«Mpo 60poTbOY 3 TEPOPK3MOM» Ta CTaTTi 86 KofeKcy LUBINbHOro 3axucTty Ykpai-
HU, @ HEBUKOHAHHS JEPKaBO MO3UTVBHOIO 060B'A3KY PO3pOo6UTU CrelianbHUin
HOPMaTV1BHO-MPABOBUI aKT LLOAO HaAAHHA FPOLLOBOI AOMOMOTY Ta BiALLIKOAYBaHHA
LIKOAM ocobam, AKi MoCTpaKaany nifl Yac NpoBefeHHS aHTUTEPOPUCTUYHOI onepa-
Ly lJoHeubKil Ta JlyraHcbKiln obnactax, Ha nigcTasi ctaTTi 1 MepLioro npotokony
n0 KoHBeHUiTl Npo 3axmcT npaB NOANHY | OCHOBOMONOXHMX cBoboA Ta cTaTTi 13
KoHBeHLUiT Npo 3aX1CT NpaB NoAMHY | OCHOBOMOMOXHUX CBOOOS.

Mpu ubmy BepxosHuin Cya BUXOAUTD i3 TOTO, IO 3riJHO 3 YaCTMHOLO MEPLUOIO
cTaTTi 9 KOoHCTUTYLT YKpaiHW YUMHHI MiXKHapOAHi LOroBOpY, 3rofa Ha 060B'A3KOBICTb
AKMX HagaHa BepxoBHoto Pafoto YKpaiHu, € YaCcTUHOIO HaLiOHalbHOMO 3aKOHOAaB-
cTBa YKpaiHu.

OTxe, BepxoBHun Cypn, BCTaHOBUBLUY, WO CyAM HEMPaBWUIbHO 3aCTOCyBann
HOPMU MaTepiafibHOro NpaBea, CyA KacauilnHoil iHCTaHLl, HagiNneHn NOBHOBaXKEH-
HAMM 3rigHo 3i cTaTTeto 412 LMK YKpaiHu 3MiHUTU OCKap»KyBaHi CyAOBi pilleHHA
a60 yxBannTW HOBe PilleHHs, AiNOB BUCHOBKY NPO CKacyBaHHSA CyAOBYX PilleHb
Cypy nepLuoi Ta anenAauinHol iHCTaHUiT y cnpasi 3 yXBaneHHAM HOBOIO PillleHHA
Npo YacTKOBe 3340BOJIEHHA NO30BHUX BMMOT MO3MBaya Ta CTATHEHHA 3a PaxyHOK
[epkaBu rpoLwoBoi KomneHcauii y po3mipi 50 000 rpH, Buxoaaum npu Lbomy 3
HaBefleHVX BULLe MifcTaB Ta 00rpyHTYBaHHA NO30BY, @ CaMe: BiACYTHICTb KOMMeH-
cauii 3aBgaHol LWWKOAM BNPOAOBXK TPMBAJIOrO Yacy Ta HEBIAHOBMIEHHA KBapTUPW;
BifICYTHICTb CreyianbHOro NopAAKY BiAWKOAYBAaHHA 3@ MNOLWKOAXKEHY BHAC/IAOK
TEPOPUCTUYHOTO aKTa KBapTMpY; HE3AATHICTb AepKaBu 3axuLiaTi BNacHICTb
y po3yMmiHHi €CIJT; BiACYTHICTb HaneXHoOro po3cnigyBaHHA BUMNafKy 3anoAiaHHA
WwKoAn y po3ymiHHi €CIJ1 3a BCTAHOBAEHOrO y BiANOBIAHOMY KPUMiHanbHOMY
npoBafXeHHi GaKTy NOLWKOAKEHHA BHACNIAOK TEPOPUCTMYHOIO akTa KBapTUpW.
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Paga €Bponu € MpOBIOHOK OpraHi3auieln i3 3axuUCTy MNpaB NIOANHM
KOHTVHeHTY. BoHa BK/oUae B cebe 47 feprkaB-uneHis, 28 3 AKKX € YneHamu
€sponericokoro Coto3y. Yci aepkasn — uneHn Pagmn €sponu nignucannca
nig €BPONENCHKOID KOHBEHLIEIO 3 MPaB NIOAVHM — AOrOBOPOM, CMIPAMOBAHMM
Ha 3aX1CT NPaB IIOANHY, AEMOKPATIi Ta BEPXOBEHCTBA NPaBa. €BPOMNENCbKIN
Cy4 3 NPaB JMOAMHM KOHTPOMOE 34INCHEHHA KOHBEHLTY AepaBax-yUneHax.
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