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|. PREFACE

1. The evaluation of the anti-money laundering (AMIjdacombating the financing of terrorism
(CFT) regime of Bosnia and Herzegovina was basetth®@frorty Recommendations 2003 and the
Nine Special Recommendations on Terrorist Finan2@@l of the Financial Action Task Force
(FATF), complemented — due to the specific scopevafuations carried out by the Committee —
by issues linked to the Directive 2005/60/EC of Eheopean Parliament and of the Council of 26
October 2005 on the prevention of the use of thanitial system for the purpose of money
laundering and terrorist financing (hereinafter thiThird EU Directive” and Directive
2006/70/EC “implementing Directive”, in accordaneéh MONEYVAL’s Terms of Reference
and Rules of Procedure, and was prepared usingAME/CFT Methodology 2004 The
evaluation was based on the laws, regulations &hdr anaterials supplied by Bosnia and
Herzegovina, and information obtained by the ew#nateam during its on-site visit to Boshia
and Herzegovina 24 May to 3 June 2009, and subsedgue During the on-site visit, the
evaluation team met with officials and represewméatiof all relevant government agencies and the
private sector. A list of the bodies met is setiouhnnex | to the mutual evaluation report.

2. The evaluation team comprised: Ms. Stela Buiuc, p(De Director, Centre of Legal
Approximation, Ministry of Justice of the Repubtf Moldova) and Dr. Lajos Korona, (Public
Prosecutor, Budapest, Hungary) who participateldeggl Evaluators, Mr. Daniel Azatyan, (Head
of Financial Monitoring Centre, Central Bank of Agnia) and Mr. Herbert Zammit Laferla,
(Director, Financial Stability Division, Central Bla of Malta) who participated as Financial
Evaluators, Mr. Yehuda Shaffer, (Head, Israel Mobayndering and Terror Financing Prohibition
Authority) who participated as a Law Enforcementaldator and Ms. Elham Farsaii, (U.S.
Treasury Department, Financial Crimes Enforcemestividrk (FINCEN), USA) who participated
as a Law Enforcement Evaluator for the FATF; antieanber of the MONEYVAL Secretariat.
The examiners reviewed the institutional framewdHe relevant AML Laws, regulations and
guidelines and other requirements, and the regylaod other systems in place to deter money
laundering and financing of terrorism through fio@h institutions and designated non-financial
businesses and professions (DNFBP), as well asiai@gthe capacity, the implementation and
the effectiveness of all the systems.

3. This report provides a summary of the AML/CFT measun place in Bosnia and Herzegovina as
at the date of the on-site visit or immediatelyrdadter. It describes and analyses these measures,
and provides recommendations on how certain aspdctie systems could be strengthened
(see Table 2). It also sets out Bosnia and Herzegtvlevels of compliance with the FATF 40 +
9 Recommendations (see Table 1). Compliance orcoorpliance with the EC Directives has not
been considered in the ratings in Table 1.

! As updated in February 2009.



II. EXECUTIVE SUMMARY

Background Information

This report provides a summary of the AML/CFT measun place in Bosnia and Herzegovina
(BiH) as at the date of the third on-site visitrfra24 May to 3 June 2009, or immediately
thereafter. It describes and analyses these measame provides recommendations on how
certain aspects of the system could be strengthéhal$o sets out BiH's levels of compliance
with the FATF 40 plus 9 Recommendations (see Tahle

Following the breakup of the Socialist Federal R#jguof Yugoslavia, the Dayton Peace
Agreement established BiH as a State comprisingentities: The Federation of BiH (FBiH), and
the Republic of Srpska (RS) (the entities). Subsetiy, an Arbitration Tribunal established
Brc¢ko as a special District which is internationallypsrvised. As a result of this division both of
the entities and Bko District (BD) have established their own legisia frameworks including
Criminal Codes, Laws on Banks, etc.. This legistats, in some cases (e.g. Criminal Codes), in
addition to legislation at the level of the stafBdH. In these circumstances the evaluators have
needed to consider relevant legislation at entity BD level as well as state level legislation.

Although certain law enforcement agencies and sugmy bodies operate across the whole of
BiH, this legislative framework is largely replieat in law enforcement and supervisory
structures. For example the State Protection amestigation Agency (SIPA), which houses the
Financial Intelligence Unit (FID) which is the Fldas authority to operate across the whole of
BiH, whereas each of the entities and BD maintdieirt own police forces. In these
circumstances the evaluators have needed to corsidées operating both at state level as well
as at the level of the entities and BD in ordeadeess the overall effectiveness of the AML/CFT
regime.

This is the second mutual evaluation of BiH by MONEAL. There have been a number of
changes since the first on-site visit in Novemb@d2 An AML/CFT Law was enacted at state
level which replaced separate laws for FBiH, RS B with one unified AML Law for the
whole country. Guidance on application of the neWILACFT law was provided by the
publication of a Book of Rules on Data, Informati@ocuments, Identification Methods and
Minimum Other Indicators Required for Efficient llementation of Certain Provisions of the
Law on the Prevention of Mondyaundering (Book of Rules) which clarifies the regments for
obligors. With regard to law enforcement, enactnadnthe Law on the State Investigation and
Protection Agency provided for the formation of AI®hich hosts the FIU for BiH.

At the time of the on-site visit the AML/CFT law place was the Law on the Prevention of
Money Laundering which was enacted on 4 May 200H4e evaluators based their questions for
the on-site visit and the initial drafts of thegport on this law. On 15 June 2009 a new
AML/CFT law, the Law on the Prevention of Money Ibalering and Financing of Terrorist
Activities, was enacted. In accordance with MONEMYNS Rules of Procedure, as this new law
came into force and effect within two months of tomclusion of the on-site visit, this new law
has also been taken into account in drafting theuatevaluation report. Although the old law
has been superseded by the new law the evaluateestaken the old law into account as this was
in effect during the on-site visit and it was tliteetiveness of implementation of this law that was
assessed. The new law has, however, also beem irdioeaccount as this law has addressed a
number of deficiencies in the old law. To avoithitsion between the two laws the law that was
in effect at the time of the on-site visit is délsed as either the “LPML” or the “old AML Law”
and the new law has been described as the “new AdV". Where both the LPML and the new
AML Law are being discussed generically these agecig described as “the AML Law”.



6. One of the legacies of the war within BiH was thievgh of organised criminal activity which
developed out of the general state of lawlessriesprevailed at the time. The authorities have
sought to establish a legal and law enforcememtdreork within BiH. BiH is situated centrally
within the Balkans and has open borders with a rexrobcountries which increases the threat of
a number of classes of crime as set out belowth&unore, the fragmented nature of BiH and the
multiple levels of law enforcement and financiatvéees (e.g. state, entity, canton, etc.) create
opportunities for criminal exploitation. This crarthreat does inevitably give rise to a greater
threat of money laundering.

2. Legal Systems and Related Institutional Measures
Criminalisation of Money Laundering

7. Money laundering is a criminal offence under bdté state-level Criminal Code of BiH and the
respective Criminal Codes of the entities and Blhat is, it is one of the offences that are
criminalised at all levels of criminal legislatioAll the four offences show significant similariie
especially as regards the range of physical (ns}eziements. The physical (material) elements
of the offence have not changed at all since the @iminal Codes came into force back in 2003.
All the definitions are largely in accordance witicle 3 of the Vienna Convention and Article 6
of the Palermo Convention yet their scopes stilhdbcover all the physical (material) elements
as required.

8. Conversionof property is addressed by the term “exchange’iadeed, this sort of activity has
already occurred in case practice. The notion i@n&fer of property” appears to go far beyond
what can be covered by the conduct described apdding of’. On the other hand, most of the
money laundering cases, either at state level dhatt of the entities and BD are based on
concealing of proceeds of tax evasion that isattteal laundering activity is transferring in every
such case. This potential loophole in the wordifighe money laundering offence has been
adequately addressed and remedied by case praCiceealmendf property is covered but only
in general terms (“otherwise conceals”) and nobetiog to the enumerative approach followed
by the Vienna and Palermo Conventions. All fouin@nal Codes equally provide for the
acquisition (acceptancepossessiortkeeping) as well as these of proceeds, though the latter
term is somewhat restricted in the Criminal CodeR8 which only criminalises it when
committed in commercial activity (while the othegfer to commercial “and other” activities in
this respect). Another common characteristic @f filur money laundering offences is that no
particular purpose or motive is defined as a praisitg element thereof. As a result, the notion of
conversion (or transfer) and concealment (or dsguof property appears to cover laundering
activities committed for the purpose of either amaling or disguising the illicit origin of the
proceeds, or assisting any person who is involwethé commission of the predicate offence to
evade the legal consequences of his action.

9. Money laundering offences in all four Criminal Cedmyually extend to “money” and “property”
and the notion of “property” does include any typk property that directly or indirectly
represents the proceeds of the predicate crimethemefore it is flexible enough to encompass an
adequately wide range of proceeds, including imrbtavaroperty as well.

10. The evaluators note that the laundering activiliged in the state-level Criminal Code would
establish the offence of money laundering onlyodifnenitted in relation to money or property of
“larger value” while two alternative conditions thaeed, arguably cumulatively, to be proven,
that is, whether the offence endangered the congnonomic space of BiH or had it detrimental
consequences to the operations or financing oingstutions, may also add to this restrictive
character. (Value limits are defined by courtsha highest level, both in terms of the State and
the entities and BD, which are competent to detfimmeexact amount of money that corresponds to
such limits.). Taking into account the respectiViemces in the other three Codes, that do not
contain value limitations, the evaluators are havesatisfied that there is no money laundering

9



11.

12.

13.

14.

15.

activity in the territory of BiH which would not b&ubsumable under either the state-level or the
entity/BD level legislation. On the other hand,rthés a well-defined subset of money laundering
offences that can equally fall under the competariagther the state-level authorities or those at
the level of the entities and BD.

The criminalisation of money laundering is basedath levels on a very extensive “all crimes
approach” as the scope of predicate offences attploover all criminal offences. The evaluation
team found that all the designated categories &&noés are covered except for market
manipulation for which there are no criminal samas$i in BD. No conviction for the predicate
offence is necessary to establish that the lauddassets are proceeds of the predicate offence
and to convict a person for the criminal offencemainey laundering. Though some case practice
exists, none of the four money laundering offenm@ger explicitly the case where the proceeds
laundered on the territory of BiH stem from a peoatk offence committed abroad.

Money laundering offences do not explicitly incluoleexclude those who have committed both
the laundering and the predicate offence. It ietohowever, that there is some divergence of
opinion about whether self-laundering would coungtita crime on its own and there are no cases
to support this. Most ancillary offences are pded by the General Part of the respective
Criminal Codes with a potential applicability toyacriminal offence defined in the Special Part,
including money laundering. All four Criminal Codpsovide forsui generiscriminalisation of
such an attempted act which may therefore estahlisbmpleted offence on its own. General
criminal principles on attempt apply to all the @étlhvays money laundering can be committed and
further ancillary offences are similarly sanctioredthe base of intention.

The respective criminal offences provide for théuatknowledge standard in respect of those
who engage in money laundering activity. The mlegliement of the money laundering offence
requires knowledge of acquisition through perpetrapf criminal offences.

Corporate criminal liability is incorporated inthet respective Criminal Codes and all legal
persons (both domestic and foreign) have crimiagponsibility. Liability of legal persons does
not exclude criminal liability of physical persoresponsible for the criminal offence.

Natural and legal persons, once convicted of mdaewdering, are subject to effective and
dissuasive sanctions under all of the respectiwmiGal Codes, taking into account the sanctions
for other crimes and according to the economidahsion.

Criminalisation of Terrorist Financing

16.

17.

BiH ratified the International Convention for theigpression of the Financing of Terrorism
(hereafter “Terrorist Financing Convention”) on L@une 2003 and it has since been binding on
the country. At the state level, the Criminal CadéiH defines the criminal offence of Funding
of Terrorist Activities and at the level of the iies and BD, a similar offence can be found in all
three Criminal Codes. All four terrorist financigfences follow the language and concept of
Article 2 of the 1999 UN International Conventioar fthe Suppression of the Financing of
Terrorism yet they fall short of providing full cqirance with its requirements. The
criminalisation achieved in BiH is deficient as dbes not cover the funding of terrorist
organisations or individual terrorists. Furthermjoin the absence of jurisprudence, it is also
unclear whether the offence(s) would cover the fidfinition of “funds”. As the money
laundering offence follows an all crimes approdtie, respective terrorist financing offences, as
far as they extend in coverage, are predicate srforemoney laundering.

The Criminal Code provides for the possibility abgecuting the offence of terrorist financing
irrespective of whether the terrorist offence fohieth the funds were gathered is committed
abroad or domestically.
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18.

Funding of terrorist activities is not among tharénal offences frequently being investigated and
prosecuted in BiH with only one case mentioned agng occurred in the time period under
examination.

Confiscation, freezing and seizing of proceedsioie

19.

20.

21.

22.

23.

24.

The current legal framework applicable to confismatand provisional measures seems rather
complicated. There are parallel regimes both imseof criminal substantive and procedural law;
a different set of rules has to be applied forrumsentalities, another one for the proceeds of
crime and, as far as the criminal offence of molaeyndering is concerned, there is stilbai
generisoffence-specific confiscation rule regarding prapénhat has been laundered. In addition,
criminal and administrative provisions can somesirbe applied at the same time. On the other
hand, there is still need for a clear understandinthe respective provisions especially in terms
of their scope of application

The confiscation and provisional measures reginres paactically identical at all levels of
jurisdiction. As a general rule, the confiscati@gime is conviction based. The language of the
Criminal Code leaves no doubt that confiscatiopraiceeds is compulsory and makes it the most
robust part of the confiscation regime. Howeveghhevidential standards as applied by trial
courts, the structure of the confiscation regime e small number of confiscations (particularly
at non-State level) and provisional measures nioightaken with the desirable regularity all give
rise to concerns over effectiveness. Furthermpreyisional measures (seizure or freezing of
assets) are seldom if ever applied in the prelinyisgdage of criminal proceedings, an apparent
consequence of which is that there are hardly amyictions followed by actual confiscation of
proceeds of crime.

With regard to the confiscation of material gaihe tanguage of the respective Criminal and
Criminal Procedure Codes appear to be wide encugbvier any sorts of property. Material gain
is considered to include all property acquired dgto or resulting from the perpetration of a
criminal offence, including objects or rights, matse or immoveable assets as well as acts or
documents proving a title or right to such propeftye confiscation regime also covers substitute
assets and other indirect proceeds of crime.

The Criminal Code provides for the confiscationo(féiture”) of instrumentalities as well as
objects resulting from the commission of a criminélence and also appears to provide for
obligatory confiscation of assets intended to fomaterrorism. It is noted that value confiscation
is not applicable in case of instrumentalities attler objects confiscatable. The specific
confiscation regime for money laundering cases doésllow for value confiscation

Confiscation from third parties is possible under kaw of BiH. Rights obonafide third parties
are also protected by criminal procedural law. Hesve confiscation of proceeds commingled
with legitimate assets or that of income or besaférived from proceeds of crime is not provided
for by RS criminal legislation.

There do not appear to be any provisions in placgrévent or void actions where the persons
involved knew or should have known that as a resuithose actions the authorities would be
prejudiced in their ability to recover property gdb to confiscation.

Freezing of funds used for terrorist financing

25.

A comprehensive system for freezing without delgyatl financial institutions of assets of
designated persons and entities, including pubkolywn procedures for de-listing etc. is not yet
in place. The existing legal framework consistgpafallel and overlapping regimes which either
are incomplete particularly when it comes to praradrules or are designed for other purposes.
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The Financial Intelligence Unit and its functions

26.

27.

28.

29.

The FID has been established, with operationalgaddence within SIPA, as the BiH Financial
Investigation Unit (FIU) cooperating internatioryadls a member of the Egmont Group and shares
information internationally with its counterpartUA.

The FID serves as the national centre for receianglysing and disseminating disclosures of
STRs and other relevant information concerning scigal ML or TF activities. Nevertheless, in
practice, the law enforcement agencies in theieaténd BD do not submit requests to FID and
instead gain access to STR information through Cotders and not directly from the FID.
Overall the FID appeared to the evaluators to blated from the general law enforcement effort
due to restrictive interpretation of existing lavasd other organisational issues. During the on-
site visit law enforcement agencies in the entitied BD clearly stated that they were not willing
to freely cooperate with the FID. Furthermore, thewver of FID to disseminate financial
information to domestic authorities is limited tanl.

It is noted that the FID has only limited accessh® full range of administrative, financial, and
law enforcement databases required to perform prapalysis. Such information is not always
accessible on a timely basis. Cash transactiqnsrterl to the FID are not utilised as no alert
system is in place to detect transactions conneotedminal or suspected persons.

At the time of the on-site visit the FID was sigeéintly below its budgeted complement of staff
and, in the opinion of the evaluators, Staffingtlud Investigation Department at FID is not in
proportion to the commonly understood expectatminsther law enforcement agencies regarding
FID's role in initiating ML investigations in BiH.

Law enforcement, prosecution and other competethiogities

30.

31.

BiH has designated law enforcement authorities lbhewels (state, entity, and cantonal) that
have responsibility for ensuring that ML and FTeoffes are investigated. The evaluators are
concerned that the investigation of ML and FT offes are not seen as a priority for law
enforcement. It is noted that there is a backlocpses related to serious economic crimes which
is affecting not only the effectiveness of the quali process but also the investigative capacity of
law enforcement agencies in BiH.

Furthermore, in the view of the evaluators, the lewel of trust between governmental agencies
on all levels (vertically and horizontally) and Wween the public and private sector as well as the
perception of corruption compromises the abilitgdmduct effective AML investigations.

Cross Border Declaration or Disclosure

32.

BiH has not implemented a comprehensive system kgplorting obligations for incoming and
outgoing cross-border transportations of currenchearer negotiable instruments that could be
related to money laundering or terrorist financifgurthermore, there are significant limitations
on those powers of the authorities that are ingoleith regard to cross border movements of cash.
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3. Preventive Measures — financial institutions
Risk of money laundering / financing of terrorism

33. No formal national assessment of the risks to theaty for money laundering and the financing
of terrorism has been carried out although a gjyatdocument is in the process of being
developed

Customer due diligence

34. In general a customer identification procedure {athtCDD measures) is in place. The evaluators
note that the situation for the banking sectoraids and more effective than that for the rest of
the financial sector. Indeed brokerage houses thaidsince their customers have to open a bank
account, they do not believe it is their respotisibio identify a customer as this should be done
by the bank; even though they are providing a ftirservice to that customer. Furthermore, the
evaluators found a number of shortcomings in rmfatio certain essential criteria for
Recommendation 5, including where key elements ratgiired to be provided for through
legislation. A number of these findings have nowrbaddressed by the new AML Law but it was
not possible to assess the effectiveness of ttmggrovisions.

35. Although there is a broad awareness amongst thesindas regards customer identification legal
obligations, this does not appear to be the cagedatice. The concept of the beneficial owner
and the resultant identification requirements, @itth now better identified under the new AML
Law, still need to be addressed and implementede neffiectively. Indeed, the lack of legal
obligations in some instances appeared to impatt@effectiveness of the system.

36. Weaknesses identified relating to CDD requirementiuded the possibility of allowing the
opening and retention of bearer savings accountsfoneign currency under particular
circumstances, no obligation to apply CDD measured! instances, no timing specified for the
verification of identification information, no maatbry obligation to apply CDD measures to all
existing accounts for all areas within the finahsiactor, no overall obligation to establish and
identify the ‘mind and management’ of a legal pardbe treatment of beneficial owners that are
PEPs is not clearly defined in the law, no requeetnfor banks to document the AML/CFT
responsibilities of respondent banks and no promgifor financial institutions to take measures
to prevent the misuse of technological developments

Third Parties and introduced business.

37. Although the old LPML does not specifically prottibr allow third party reliance or introduced
business, likewise it does not specifically alldwHowever, there are provisions that appear to
indirectly allow such procedures. Notwithstandirg tfact that the new AML Law has now
clarified this matter, in that it specifically alls ‘persons’ under obligation’ to rely on third
parties, yet the new provisions do not fully cotrex FATF criteria for Recommendation 9.

Financial institution secrecy or confidentiality
38. Confidentiality obligations under the respectivevdaare strict, often not providing gateways

particularly when disclosing information specifigalrelated to AML/CFT. However the
provisions in the AML Law, override confidentialitfauses in the respective laws.

! Both the Strategy and the Action Plan were adopgethe Council of Ministers of Bosnia and Herzeigavon September
30, 2009.
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Record keeping and wire transfer rules

39.

40.

Although both the AML Law requires the retentionatifdocumentation and information obtained
on the basis of these laws, yet this falls shortnwdeting all the essential elements of
Recommendation 10. In particular, there is no wmlisitbn between identification and transaction
information; and there are no clear provisiongffigr initiation of the 10 year retention period. The
availability of identification information and traactions data to the authorities is indirectly
addressed with the only reference on obliged estitieing that of delivering the data “without
delay or within 8 days” to the FID upon its request

Although wire transfers are covered by the Law agrRent Transactions of the entities and BD
most of the criteria for SR VII are not met as lda@ only covers the technical operational aspects.
The new AML Law now addresses some of the missapgets identified at the on-site visit but
does not differentiate between domestic and crosddp payments and hence it is difficult to
identify compliance with the respective criteria.

Monitoring of transactions and relationships

41.

42.

It appears that the objective of Recommendatiois bt totally understood or even recognised.
In the course of the evaluation the evaluators werestantly informed by the industry that all
transactions are examined for the purposes ofltheRML and that written findings are retained
in the form of the reports filed. The evaluatore anot of the view that this fulfils
Recommendation 11 effectively. The situation rersdlie same under the new AML Law.

With regard to Recommendation 21, there is no §ipeabligation to terminate or to decline
business relationships or to undertake a transagtith legal/natural persons from countries not
sufficiently applying AML/CFT measures. Furtherrapthere is no specific obligation to monitor
and examine such transactions in the banking aswdance sectors, or to keep a written statement
of findings and to make these statements avaitattlee authorities.

Suspicious transaction reports

43.

44.

45.

46.

47.

Financial institutions are required by law to figspicious transaction reports (including
suspicions of financing of terrorism) regardlesshef amount. The reporting requirement includes
both attempted and performed transactions. Thiiaess are however, concerned about the low
level of transactions reported, particularly assIRs received are from banks with none received
from the insurance and securities sectors. It watecdh that there was a high level of
misunderstanding together with a lack of awaremdgssin financial institutions concerning the
reporting obligations.

There appear to be conflicting reporting requiretadretween the requirements of the AML Law
and the Law on Banks in RS and FBiH.

With regard to safe harbour provisions and tippaffgprovisions the evaluators considered that
most of the criteria had been met. There are, kieweoncerns that protection from criminal and
civil liability not extended to directors, and aféirs of obliged entities and that there are looghol
in the law where information can be disclosed withareach of the legislation.

With respect to Recommendation 19 the evaluatorsider that the cash reporting regime is
effective, although manually reviewing of large ltasansaction reports at FID brings into
guestion the effectiveness of the computerisedodata

At the time of the on-site visit there was a laélpovision of meaningful feedback. With regard
to the provision of feedback the new AML Law hagdduced a mandatory obligation to provide
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feedback. The evaluators are not, however, insitipo to assess the effectiveness of this new
provision.

Internal controls, compliance, audit and foreigrabches

48.

49.

Some of the obligations arising out of the provisiof Recommendation 15 are addressed either
at the new AML Law or, at least for the banking tsecthrough the relevant Decisions on
Minimum Standards at Entity level. Some shortcorsihgwever remain, including exemptions to
small obliged entities from appointing a complianéicer and applying internal controls and the
lack of adequate procedures for screening at tecenit stage.

The respective Laws on Banks include provisiong tieguire banks to fully implement the
provisions of internal controls and procedureshairtbranches and subsidiaries abroad. There are
not, however, similar provisions for the insuraaoe securities sectors. There is no requirement
to apply the higher standard where standards diififiek no obligation for financial institutions to
inform the home supervisor when a foreign branckutasidiary is unable to apply standards.

Shell banks

50.

Overall the cumulative effect of the requiremerds éstablishment of a bank seems to imply
the need for a physical presence. However, thaiten of “shell bank” is not fully compliant
with the FATF Recommendations.

The supervisory and oversight system

51.

52.

53.

54.

55.

Prudential regulation and supervision of finaniiatitutions is implemented at entity level based o
laws, rules, and regulations, which are mainly idahin FBiH and in RS. The banking sector is
supervised by the respective Banking Agenciesjrtigrance sector — by the Insurance Agencies,
and the securities market — by the Security Coniamiss

Overall the banking and securities supervisors ajgoeto possess adequate powers to monitor and
ensure compliance with AML/CFT requirements witthigir respective sectors. However, there is a
lack of adequate powers for supervisors in therarsze market, including a lack of legislatively
provided sanctioning powers. Furthermore, them lisck of clearly defined supervisory powers
of the FID and no mechanisms in place for the esfment of its decisions regarding removal of
irregularities in the operations of obligors.

With regard to sanctions, there appeared to baginees in the penalties that can be applied as
well as duplication and overlap in the state lIeMgIL Law and the entity level Laws on Banks of
FBIH and of RS. Furthermore there appeared to liecla of proportionate and comparable
sanctions throughout the applicable legislation.

Sectoral laws and regulations contain provisiomgilaing market entry by means of becoming
the holder or beneficial owner of a significant aamtrolling interest and there are procedures
covering the appointment to management positionginancial institutions and for “fit and
proper” tests of management members. There isehemvno prohibition for criminals and their
associates from holding a significant or contrgllishare in securities market intermediaries in
FBiH and in BD.

There is a lack of licensing/registration procedufer and monitoring of persons involved in
money transfer and exchange services, as wellrahdgersons exercising professional activities
of sale and purchase of claims; safekeeping, imgsadministering, managing or advising in the
management of property of third persons; issuirgpaging and performing operations with debit
and credit cards and other means of payment, argdibffering and brokering in negotiation of
loans.
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56.

Many of the obligors (especially the representatiwenon-bank financial institutions) fail to have
a proper understanding of their obligations under AML/CFT framework and not all sectors
have developed indicators for suspicious transastioAs a result of this many of the obligors
(especially the representatives of non-bank fir@ndnstitutions) fail to have a proper
understanding of their obligations under the AMLICiFamework.

Money or value transfer services

57.

58.

Money or value transfer operations are exclusivyelgvided by banks most of whom have
contractual agreements with Tenfore Ltd (Cyprue)BIiH, Tenfore d.o.o is not a licensed or

however, does not appear to be supervised entitgNtl purposes.
Preventive Measures — Designated Non-Financial Bumsses and Professions

The scope of coverage of preventive measures Uraderthe old and the new AML Law has been
extended to other businesses and professions beyfondFATF definition of DNFBPs.
Unfortunately monitoring of the implementation efjuirements and compliance thereto is almost
inexistent and hence the evaluators express concerithe effectiveness of this extension when
there are no effective monitoring mechanisms ic@la assess implementation.

Customer due diligence and record-keeping

59.

60.

61.

The concerns expressed and weaknesses identifacdieg Recommendation 5 for the financial
sector also apply for DNFBPs. There are howeveritiaddl weaknesses and shortcomings
identified for DNFBPs. The legal, notary and acdaunny professions are more guided by their
governing laws as opposed to the AML Law. When ingethe representatives of the legal
profession, including public notaries, for both ABAnd RS it became clear that both professions
are strongly opposed to being subjected to theigioms of the AML Law.

Although the concept of PEPs under intensified tifieation procedures is addressed through
legal provisions and hence also for DNFBPs, infpradt is not addressed by DNFBPs as there is
a complete lack of awareness of the risks involved.

There is a need for increased awareness of thiregisnew or developing technologies among
DNFBPs. There is also a need for the DNFBPs tmmade more aware of the threats to money
laundering and the financing of terrorism arising of large complex transactions that may not
have economic reasons.

Suspicious transaction reporting

62.

DNFBPs are in principle subject to the same repgrtibligations and the maintenance of internal
controls as for the financial sector. However, thpplication of the relevant FATF
Recommendations to DNFBPs appears to be even lthaerin the financial sector. There are
concerns that some of the main sectors, in pastictle legal and notary professions, closely
followed by the accountancy profession, appearetodiuctant to totally accept their obligations
under the AML Law, in protection of the relevanviagoverning their respective professions.

Regulation, supervision and monitoring

63.

Some of the DNFBPs are subject to supervision Isygdated supervisors (e.g. notaries, lawyers,
auditors and accountants). Even in these circurosta the Chambers of Lawyers, the Chambers
of Notaries, and the Associations of Accountantd @wditors at entity level do not have
legislatively provided powers for supervising implentation of the obligations set forth in the
new AML Law, and no systems and mechanisms arélestad for them to ensure compliance of
the obligors with the national AML/CFT frameworRVhere there is no designated supervisory
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64.

body, by default, FID is the relevant agency toesuize these entities for AML/CFT compliance.

However, FID does not have any mechanisms and &@gable for monitoring and ensuring

compliance of the said persons with national regments to combat money laundering and
terrorist financing.

Whereas the contents of the Book of Rules appedre tomprehensive in order to assist obligors
to implement and comply with their AML/CFT obligatis, the meetings with the representatives
of DNFBPs, indicated that many of them lack a propederstanding of the provisions and
practical implementation of the Book of Rules. KEver not all sectors have completed their list
of indicators for suspicious transactions as isliregl under the Law. Specific feedback is not
provided although the new AML Law now makes it maiody on the FID to provide such
feedback to the person under obligation who woaletiled the report.

Modern secure transaction techniques

65.

5.

Notwithstanding the measures taken and being tékethe Central Bank, there is a need to
intensify the drive to reduce the use of cash aeeklbp further the use of more modern and
secure electronic means of settlement. The evakiatelcome the measures taken under the new
AML Law limiting cash payments to persons and @gitother than those specified to €15,000.
However, the evaluators do not consider this toabeoverarching policy for setting up the
strategy for reducing the use of cash.

Legal Persons and Arrangements and Non-Profit Orgaisations

Legal persons

66.

67.

68.

69.

Registration of legal persons is done at the coemtdRegistration Courts at entity and BD level
and it is obligatory. The legal framework regulgtthe registration of business entities establishes
a clear mechanism ensuring a uniform procedureegfstration of business entities on the
territory of BiH. Laws do not specify the existenmiea single electronic register. It appears that
such a register started to be implemented onlyntgceand consequently, there is a risk that this
has led to a weak exchange of information betwegistration courts, double registration of
business entities and a low level of access tanmétion by the relevant competent authorities.

The registration courts are responsible for théditgl of data that they enter into the Register.
Despite the verification powers in place it appeheg the control carried out by courts is limited
to a formal check to ensure that the required detusnare submitted. This approach can facilitate
the practice of setting up fictitious companiedthdugh the new AML Law gives a definition of
the “real owner of a legal entity” and “real owrdra foreign legal entity”, there is no express
requirement for the courts to carry out the idécdifon of the beneficial owners.

It remains unclear whether the shareholding inféionafor all legal persons is updated in a
timely manner at the Main Book of Registrationta Courts. It appears that there is no recourse
by obligors to the Registry of Securities for simlding companies, obliged entities may,
therefore, not be able to complete the identiftwatrocess satisfactorily for legal persons.

BiH prohibits the issue of bearer shares by cotgdoadies. There are, however, no prohibitions
for other legal entities being shareholders in angany. The evaluators were not given
satisfactory replies as to whether a foreign corgpaith bearer shares can be a shareholder in a
legal person registered in BiH.

Legal Arrangement

70.

The concept of trusts is not recognised in legstatBiH is not a signatory to the Hague
Convention.
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Non-profit organisations

71.

72.

73.

6.

No review of the adequacy of the relevant laws andoutreach has been undertaken by the
authorities in order to identify the risks and pet/the misuse of NPOs for terrorism financing
purposes.

While at each level a mechanism for registeringNR®s is in place, there is no legal impediment
for an NPO to be registered at the same time atomthree levels, i.e. in two or three registers.

The statistics on the number of the existing NROBIH are not accurate enough, considering the
lack of a clear mechanism on the reciprocal redagniof associations and foundation and the

possibility that certain NPOs are registered, faneple, at the entity and state level and counted
twice. There is no single Register of non-profigamisations, although there is for churches and
religious communities,.

Other deficiencies include the lack of an expresgll provisions requiring that the business
records of the NPOs are kept for at least five gear lack of a mechanism for national
cooperation and information exchange between adneigs involved in the investigation of
predicate offences and lack of outreach to the N&&or.

National and International Co-operation

National Cooperation

74.

75.

76.

Because of the fragmented political structure dfi,Baational cooperation is not to be taken for
granted. Although the legal basis for national @apon and information exchange between
competent authorities in BiH is in place there sigmificant concerns about its effective operation
and, in practice, the actual cooperation and exghai information is limited.

The main mechanism in BiH for enhancing cooperatietween Policy makers, the FIU, law
enforcement and supervisors and other competehbdiis has been the establishment of the
"Working Group of Institutions of Bosnia and Herpgmna for Prevention of Money Laundering
and Financing of Terrorism", as a inter-ministedall professional body of Council of Ministers
of BiH.

The evaluators have not been given any meaningformation that the systems in place for
preventing money laundering and terrorist financiage reviewed periodically to assess
effectiveness and, to date, the Working Group’smfiatus has been the drafting of the new AML
Law.

The Conventions and United Nations Special Reswisiti

7.

BiH has been a party to the Vienna Convention sit@@3 by succession, as it was originally
ratified by Yugoslavia in 1990. BiH ratified thelBlano Convention and it’s first two Protocols in
2002 and acceded to its Protocol against thetIMgnufacturing of and Trafficking in Firearms,

Their Parts and Components and Ammunition in 200&. 1999 UN International Convention for
the Suppression of Financing of Terrorism was ietiby BiH and became effective in 2003.
Also, BiH is party to all 9 conventions mentionedlie Annex of the TF Convention.

Mutual legal assistance

78.

BiH has ratified the European Convention on MutAabistance in Criminal Matters and its
second Additional Protocol although, BiH is not &tp to the first Additional Protocol of the

Convention. BiH has ratified the European Convenba the transfer of proceedings in criminal
matters and the European Convention on transfeoo¥icted persons. BiH has also recently
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passed a new Law on Mutual Assistance in Criminatiéts (MLA Law). Overall, the possibility
for BiH to provide mutual legal assistance appeaite broad.

79. Although dual criminality is required for renderingutual legal assistance, including extradition
cases MLA Law on MLA only requires dual criminality case of extradition requests although it
contains no such explicit provisions as regards Méues. BiH does not have a special fund for
confiscated assets and a competent authority fepikg and managing seized or confiscated
assets.

Extradition

80. All rules relating to BiH’s ability to extradite egqlly apply to cases involving money laundering
and financing of terrorism. Extradition issues al® governed by the European Convention on
Extradition and its Additional Protocols.

81. BiH does not extradite its own citizens. Extraatitiof persons with dual citizenship continues to
be a problem.

Other Forms of International Co-operation

82. Competent authorities, including financial supeswésand FID are authorised by law to provide
international cooperation to their foreign coungetp in a rapid, constructive and effective
manner.

83. Overall, The identified legal deficiencies in thrérdnalisation of ML and TF may have a negative
impact on providing MLA in an effective manner.

7. Resources and Statistics

84. FID does not appear to have sufficient staff resesiavailable to fully perform its functidrand
FID's IT system does not provide sufficient opesatil scope or capacity to effectively support
FID’s operations. It did however appear that Fl&d ithe requisite powers and that there are
adequate security controls in place.

85. Some representatives of law enforcement bodiestlieatevaluation team met with expressed
dissatisfaction with their working condition, meaasd the resources available. The evaluators
learnt that the understaffed prosecution and jadjcwrestles with a significant backlog of cases
related to serious economic crimes because of thespre of workload and lack of specific
expertise.

86. Lack of training is a major problem throughout alipervisory bodies, with some relative
“advantage” of the Banking Agencies, which seembéoin a better position in terms of the
frequency and coverage of training events attehgetie staff.

87. Apart from the FID who did produce statistics tggort their annual report, there are very few
meaningful statistics available. Furthermore thal@ators are of the view that, apart from FID,
those statistics that were produced for the evatadiad merely been produced at the request of
the evaluators and that no use was being madeati$tsts to review the effectiveness of their
systems for combating money laundering and tetrbniancing on a regular basis.

2The FID is, however, involved in an ongoing retngnt process.
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[ll. MUTUAL EVALUATION REPORT

1. GENERAL

1.1 General information on Bosnia and Herzegovina

General information

1.

Bosnia and Herzegovina is situated on the Balkaringala of South-eastern Europe with an
area of 51,129 square kilometres (19,741 sq mi} liordered by Croatia to the north, west
and south, Serbia to the east, and Montenegrcetedhth, Bosnia and Herzegovina is almost
landlocked, except for 26 kilometres of AdriaticaSmastline, centred on the town of Neum.
Bosnia and Herzegovina has an estimated populafiapproximately 4 million.

Following the breakup of the Socialist Federal R#jguof Yugoslavia, the Dayton Peace
Agreement established Bosnia and Herzegovina asat® $omprising two entities: The
Federation of Bosnia and Herzegovina (FBiH), whglprincipally populated with Bosniaks
and Croats, and the Republic of Srpska (RS) whicprimarily Serb. In Accordance with
Annex 2, Article 5, of the Dayton Peace Agreemaritich left the status of Bko District
unresolved, an Arbitration Tribunal was formed whestablished Bko as a special District
which was internationally supervised. Furthermahe, Constitutional Court of Bosnia and
Herzegovina rendered a decision whereby Bosniaksat€ and Serbs are recognised as a
constituent people throughout the territory of Basand Herzegovina.

As a result of this division both of the entitigsdaBrcko District have established their own
legislative frameworks including Criminal Codeswsaon Banks, etc. This legislation is, in
some cases (e.g. Criminal Codes), in additiondtslation at the level of the state of BiH. In
these circumstances the evaluators have needethsider relevant legislation at entity and
Br¢ko District level as well as state level legislatio Although certain law enforcement
agencies and supervisory bodies operate acrosshble of BiH, this legislative framework
is largely replicated in law enforcement and supeny structures. For example the State
Protection and Investigation Agency, which houdes Financial Intelligence Unit (FID)
which is the FIU, has authority to operate acrbgsswhole of for the whole of BiH, whereas
each of the entities and &o District maintain their own police forces. Imeske
circumstances the evaluators have needed to corsidiges operating both at state level as
well as at the level of the entities andIBy District in order to assess the overall effemigss

of the AML/CFT regime.

The Capital of Bosnia and Herzegovina is SarajeBmsnia and Herzegovina became a
member of the United Nations in 1992; and a menatbéhe Council of Europe in 2002. It
also participates in regional co-operation througle Stability Pact, Central-European
Initiative (CEI), Southeast Europe co-operatiortifiive (SECI) and the Southeast Europe
Co-operation Process (SEECP). It is also a fogndiember of the Mediterranean Union
upon its establishment on July 13, 2008.

Economy

5.

Bosnia and Herzegovina faces the dual problem bfilding a war-torn country and

introducing market reforms to its formerly centygllanned economy. This has resulted in
some legacies in the economy. Industry is oveetaffeflecting the rigidity of the planned
economy. Although agriculture is almost all in @i hands, farms are small and inefficient,
and the republic traditionally is a net importer fobd with imports (estimated at $11.94
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billion in 2008). Some of the main industries ateel, coal, iron ore, tobacco products, and
textiles. The tourism sector is recovering, wittpplar winter skiing destinations as well as

summer countryside tourism. An estimated 500,0@0igts visit Bosnhia and Herzegovina

every year and contribute much of the foreign cwyedn the country.

Of particular note is the diaspora population whadten returns home during the summer
months, bringing in an increase in retail sales fadl service industry. Estimated GDP for
2009 is $32.59 billion with growth of ¢.5.5%. Ungloyment is running at 29% of the
working age population although, statistics areitboh and do not capture black market
activity.

The national currency is the konvertibilna markéjKwhich was introduced in 1998 and is
pegged to the Euto Confidence in the currency and the banking sdwis increased. Due to
Bosnia's strict currency board regime, inflatios hamained low in the entire country with an
estimated inflation rate of 1.5% in 2008.

Privatisation has been slow and local entities ordjuctantly support national-level
institutions. Banking reform accelerated in 200laththe Communist-era payments bureaus
were shut down; foreign banks, primarily from West&urope, now control most of the
banking sector.

A sizable current account deficit and high unempiewt rate remain the two most serious
economic problems. The country receives substaati@unts of reconstruction assistance
and humanitarian aid from the international comrtyuni

System of Government

10.

11.

12.

Bosnia and Herzegovina has several levels of paliitructuring under the state government
level. BiH is divided into two entities, RS and FBiThe Bko District in the north of the
country was created in 2000 out of land from battities. It officially belongs to both, but is
governed by neither, and functions under a dedesgdasystem of local government. The
third level of Bosnia and Herzegovina's politicabdivision is in FBiH which is divided into
ten cantons, all of which have their own cantormalegnment, which operate under the law of
the FBiH. The fourth level of political division irBosnia and Herzegovina is the
municipalities. FBiH is divided into 74 municipais and RS into 63. Municipalities also
have their own local government, and are typiceged around the most significant city or
place in their territory.

As a result of the Dayton Accords, the civilian geamplementation is supervised by the
High Representative for Bosnia and Herzegovinacsede by the Peace Implementation
Council. The High Representative has many govertehamd legislative powers, including
the dismissal of elected and non-elected officials.

The representation of the government of Bosniatexzegovina is by elites who represent
the country's three major groups, with each hasilggiaranteed share of power. The Chair of
the Presidency of Bosnia and Herzegovina rotatesngnthree members (Bosniak, Serb,
Croat), each elected as the Chair for an eight-méetm within their four-year term as a
member. The three members of the Presidency artedldirectly by the people. The Chair of
the Council of Ministers is nominated by the Presiy and approved by the House of
Representatives. He or she is then responsiblaedpointing a Foreign Minister, Minister of
Foreign Trade, and others as appropriate.

L At the time of the on-site visit the exchange ra#es approximately KM2 to €1.
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13.

The Parliamentary Assembly is the lawmaking bodBasnia and Herzegovina. It consists of
two houses: the House of Peoples and the HouseepifeRentatives. The House of Peoples
includes 15 delegates, two-thirds of which comenftbe Federation (5 Croat and 5 Bosniaks)
and one-third from the RS (5 Serbs). The House gbr&entatives is composed of 42
Members, two-thirds elected from the Federation@melthird elected from the RS.

Legal system and hierarchy of laws

14.

15.

16.

17

18.

19.

20.

The Court of Bosnia and Herzegovina performs itscfions at the state level. It has
jurisdiction over the entire territory of Bosnia daiHerzegovina and has performed its
functions since January 2003. The Court of Bosmd Herzegovina has three divisions:
criminal, administrative and appellate. The CriatiDivision of the Court of Bosnia and
Herzegovina has three sections: Section | for wanes, Section Il for organised crime,
economic crime and corruption, and Section Il &ir other criminal offences under the
jurisdiction of the Court. The Court has jurisébet over criminal offences defined in the
Criminal Code of Bosnia and Herzegovina and otaensslof Bosnia and Herzegovina.

The Constitution of Bosnia and Herzegovina hasbéisteed a jurisdiction of Prosecutor’s
Offices at both state and entity level. The BiH d&utor's Office is established by the Law
on the BiH Prosecutor's Office and it issai generisinstitution that is not hierarchically
superior to the prosecutor's offices of the erditié possesses a specific jurisdiction for the
procedures before the Court of BiH against crimoféénses of war crimes, organised crime,
economic crime and corruption and other criminémées established by the state-level laws
from within the jurisdiction of the Court of BiH.

The Federal Prosecutor's Office of FBiH is the ‘feape” Prosecutor's Office for the area of
FBiH, i.e. for the ten Cantonal Prosecutor's Offitem FBiH.

. The Republic Prosecutor's Office of the RS is gfsme” Prosecutor's Office for the area of

the RS, i.e. for the five District Prosecutor'si€d#t within the area of the RS.

There are three levels of courts in the RS (PrinGourt, District Court and Supreme Court).
There is also the Constitutional Court of the R$ issues in relation to the entity

Constitution. In the RS a process is ongoing far ¢istablishment of the District Economy
Courts. The five District Courts have both thetfinstance and the appellate jurisdiction. The
Supreme Court of RS is obliged to provide equalliegfion of laws by courts with lesser

jurisdiction. In the RS, there are also 19 Prim&gurts competent for the areas of
municipalities.

The Prosecutor’s Office of the RS is organised &saatier structure. District Prosecutor’s
Offices cover the area of the courts of the relewhstricts, and the Office of the Republic
Prosecutor covers the entire territory of the R8e Prosecutor's Office of the RS is a
“supreme” Prosecutor's Office for the area of tt& Re. for the five District Prosecutor's
Offices from the area of the RS.

FBiH consists of ten federal units (cantons), witlfferent levels of responsibility of
governments, determined by their Constitutionsaddpally the judiciary is based on cantonal
jurisdiction, while the third instance jurisdictiois on cantonal level. Obligations and
organisation of the courts is determined by thecartonal Laws on Courts. In FBiH there are
28 Municipal Courts. In criminal matters, the temnfnal Courts have a first instance
jurisdiction over criminal matters, for which a $wh sentence of over 10 years is provided,
except if the law does not provide the jurisdictafinsome other court. The Cantonal Courts
also have jurisdiction over appeals against degssal Municipality Courts, as well as regular
and extraordinary legal remedies, if so providedthoy law. The Supreme Court of FBiH
decides,inter alia, on appeals in relation to decisions of the Caalt@ourts that refer to
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21.

22.

23.

24.

constitutional and legal matters, except for thoghin the jurisdiction of the Supreme Court
of FBiH.

The Constitutional Court of FBiH has jurisdiction tecide on disputes between cantons,
between FBiH and cantons, between cities and carabirBiH to which a city belongs, or
between institutions of FBiH. The Supreme Courb alstermines constitutionality of laws
and provisions upon request, and decides on cotistial matters arising within the Courts of
FBiH or the Cantonal Courts.

The system of Prosecutor’s offices of Bosnia andzelgovina Federation is a two-instance
system and centralises the municipal level in t#etanal prosecutor's offices. The Federal
Prosecutor's Office of FBiH is the “supreme” Pragecs Office for the area of FBiH, i.e. for

the ten Cantonal Prosecutor's Offices from FBiHe T™antonal prosecutor's offices are in
charge of the criminal prosecution of persons a®reid to be perpetrators of criminal

offences and economic offences as well as othestifums defined by the laws of FBiH and

the cantons. Money laundering may fall within thegdiction of these offices.

The Republic of Srpska Prosecutor's Office has a-dtege system i.e. it is made of the
Republic Prosecutor's Office and the District Pmger’s Offices. The District Prosecutor’s

Offices are established for the area of districtirtsy whereby the Republic Prosecutor’s
Office is competent for the whole territory of thHeepublic of Srpska. The District

Prosecutor’'s Offices act in district and primaryude, whereas the Republic Prosecutor’s
Office acts in all courts of the Republic of Srpska well as in the Republic of Srpska
Constitutional court, only when a matter of consiitnality emerges in one of the legal
regulations that are being applied in a certairecddoney laundering is within the area of
responsibility of the District Prosecutor’s Offices

In Br¢ko District the Judiciary is defined by the Law Gourt of B&ko District and the Law
on Prosecutor's office. The Primary Court is corepetfor first instance decisions on
criminal, magistrate, economic, civil and otheresas The jurisdiction of the Appellate Court
is to decide upon regular remedies against decsabrihe Primary Court as well as special
remedies against final decisions of the court. Phesecutor’s Office is in charge of criminal
prosecution of perpetrators of criminal offenced directs the Biko District Police in the
course of investigations of criminal offences.

Transparency, good governance, ethics and measwgagast corruption

25.

26.

BiH signed the UN Convention against Corruptiomiml16 September 2005 and ratified it on
26 October 2006. BiH is a Party to the UN Conveantgainst transnational organised crime
having signed it on 12 December 2000 and ratifieshi 24 April 2002. As is well known,
this Convention recognises that corruption is aagral component of transnational organised
crime and must be addressed as part of effortonabat organised crime. BiH signed the
Council of Europe’s Criminal Law Convention on Qggtion and Civil Law Convention on
Corruption on 1 March 2000 and ratified them onJa@uary 2002. Bosnia and Herzegovina
has not, however signed or ratified the CouncilEafrope’s Additional Protocol to the
Criminal Law Convention on Corruptibrand OECD Convention on Combating Bribery of
Foreign Public Officials in International Busin€gsnsactions.

The Second Evaluation Round Evaluation Report ¢th \Bas adopted in December 2006 by
GRECO (the Group of States against Corruption). TBRECO report made 16
recommendations to BiH. GRECO subsequently adofitedCompliance Report of Bosnia

2 However evaluators were informed after the oa-giit that the Presidency of Bosnia and Herzewobirought a decision
on 27.07.2009 to ratify the Council of Europe’s Auohal Protocol to the Criminal Law Convention Gorruption although
this has still to be signed and ratified.
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27.

28.

and Herzegovina in February 2009. In the conclusiohthe Compliance Report GRECO
noted that a very low level of implementation oé trecommendations made by GRECO
during its Second Round evaluation had been acti®iél has implemented satisfactorily or
dealt with in a satisfactory manner only a quadethe recommendations contained in the
Second Evaluation Report. The need for sustainddvaaterial efforts in virtually all areas is

underlined in this report. The report further statkat more determined action is clearly
required in the area of public administration téaiat uniform and satisfactory levels of

implementation of the recommendations dealing witiics, pantouflage, and whistleblower
protection, and more cooperation is needed amoagdifierent levels of Government to

efficiently deter and punish corruption.

In its recently published 2009 Progress Report, Buwopean Commission states that
corruption in BiH is prevalent in many areas andtitaes to be a serious problem, especially
within government and other State and Entity stmes linked to public procurement,

business licensing as well as in the healthcarerggn transportation infrastructure and
education sectors. Although the adoption of a neategyy for fight against corruption 2009-

2014 and the related Action Plan and preparatidhefiraft law on Agency for Prevention of

Corruption and on Cooperation in Fight against Qution are positive developments, as
underlined in the report of European Commissionpsaderable further efforts remain

necessary in this area. The report further higkdigihe following concerns:

» lack of effective investigation, prosecution anehwation of suspects of high-level cases
of corruption;

* weak coordination of anti-corruption efforts at Biate level,

* no available overall survey and analysis of sig8gin anti-corruption case;

» ineffective use of special investigative means igpple for corruption cases;

* need for strengthening the cooperation betweergalid prosecutors;

» slow judicial follow-up of cases of corruption; can

» the persistent lack of final convictions.

The Transparency International 2008 “CorruptioncBption Index” ranked BiH 92 out of
180 (where 180 is considered the most corrupt cgunt the world). The Transparency
International “Global Corruption Report 2009” stathat the draft law giving legitimacy to an
anti-corruption institution, as part of BiH's obdijon to the UN Convention against
Corruption, which was prepared in 2007 by a workgngup composed of representatives
from relevant institutions, has never come beftie parliament because of administrative

barriers in the BiH Council of Ministers. The Repalso criticises the RS Government due to
lack of transparency on the privatisation procésmil refinery in Bosanski Brod in 2007.

1.2 General Situation of Money Laundering and Finaning of Terrorism

29.

30.

One of the legacies of the war within Bosnia andzegovina was the growth of organised
criminal activity which developed out of the gerestate of lawlessness that prevailed at the
time. The authorities have sought to establiskgalland law enforcement framework within
Bosnia and Herzegovina. Bosnia and Herzegovisauated centrally within the Balkans and
has open borders with a number of countries whicteases the threat of a number of classes
of crime as set out below. Furthermore, the fraged nature of Bosnia and Herzegovina
and the multiple levels of law enforcement and fiitial services (e.g. state, entity, canton,
etc.) create opportunities for criminal exploitatio

In 2006, the Ministry of Security published a “Ségy of Bosnia and Herzegovina for Fight
against Organised Crime and Corruption”. This repdentified that the most important
24



31.

32.

33.

34.

crime threats were economic crime and tax evasianillegal trade in narcotics, illicit arms
trading, human trafficking, illegal migration, c#ieft and counterfeiting. In addition the
report raised concerns about the increase in arpidgkeries on banks, post offices and other
businesses as well as at private homes.

The report recognised that laundering of money ezhtoy organised crime and corruption
undermined the Bosnian economy. Furthermore it rea®gnised that money laundering
represented an exceptional threat to the integrftyfinancial institutions in Bosnia and

Herzegovina. Identified perpetrators of money larim in Bosnia and Herzegovina are
attempting to “recycle” the money in the simplest ajuickest way possible.  Significant
funds earned through money laundering have gemkeatainrealistic increase in demand for
luxurious goods (cars, yachts etc.), an increasehé price of real estate and certain
consumption goods which further encouraged speealbehaviour.

Based on the information of entity intelligence divthncial investigations units and the
central state financial intelligence unit, the Fica and Intelligence Department in SIPA, in
the period 2000-2005, the most frequent cases aemtaundering in BiH were identified as:

1. Using false identity, documents, or “imposters” . emtfounding enterprises,

2. Hiding within business structures controlled by thieninal organisations,

3. Abuse of a legitimate business,

4. Abuse of the international matters non-harmonisgd/éen national jurisdictions.

Although no estimate of the amount of money bemmtered is available it is estimated that
the cost to the economy of various types of crime i

Table 1: Cost of crime to the economy of Bosnia anderzegovina

Period Value of damage
(€'000)
2005 1,827
2006 9,637
2007 10,734
2008 5,752

As stated above corruption is perceived to be @nmpblem. The report recognised that two
forms of corruption with different effects were idigied; corruption at the highest level of

governance and administrative corruption. The finstance enables individuals to change
laws, rules and orders in accordance to their neadsin this way to increase profit on

investments. Administrative corruption frequentiyables the survival of weak companies,
which would be liquidated in conditions of normahrket competition, and at the same time
increases the expenses of business activitiesibmessful companies

With regard to terrorism and terrorist financingmpetent institutions and law enforcement
agencies in Bosnia and Herzegovina have undertaldererous activities in the fight against
terrorism and financing of terrorist activities. firegards to that, and in cooperation with
international institutions, several investigationslanned and conducted within Non-
Government Organisations (NGOs), brought into edfior indirect relation the financing of
some terrorist organisations and terrorist actsitiThe result of these activities was a ban on
11 NGOs and their inclusion on the UN Consoliddtestl (including six persons who directly
or indirectly supported terrorist financing andr¢eist activities).
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1.3 Overview of the Financial Sector and Designateldon-Financial Businesses and
Professions (DNFBP)

Financial Sector

35.

36.

The provision of financial services in Bosnia angrt¢govina is governed by various laws at
the Entity/District level. To the extent possibiese laws are harmonised to avoid regulatory
and/or operational arbitrage. The term ‘financiatveces’ is not specifically defined in any
law but a definition can be derived from the vasidaws.

At State level the two main institutions are thenttal Bank of Bosnia and Herzegovina and
the State Insurance Agency. There is no instituio8tate level that is responsible for the co-
ordination of the securities markets at Entity/Dcstievel.

Banking sector

37.

38.

The Central Bank of Bosnia and Herzegovina washéskeed in 1997. It is governed by the

Law on the Central Bank of Bosnia and Herzegovirie Central Bank is the only monetary

authority that is responsible to safeguard monestaility in accordance with the country’s

‘currency board arrangement’. The main tasks ofGhatral Bank are therefore those related
to a monetary authority — monetary policy, the nggmaent of external reserves, currency
issue and payment systems. The Central Bank doeshawe competencies relating to

AML/CFT supervision and compliance for any entitieshe financial sector. However, in the

field of the prevention of money laundering and finencing of terrorism, the Central Bank

by law has certain specific roles;

1. to open and maintain reserve accounts of bankisléaking of deposits on the basis of
terrorism financing and breach of the Peace agreeme

2. to coordinate AML/CFT activities with the respeetiBanking Agencies;

3. to operationally manage the Single Registry of $aation Accounts of all entities that
perform payment transactions;

4.to maintain and operate the Registry of Accountsabif legal entities and the
assignment of the Single Identification Number; and

5. to participate in the Working Group of Bosnia andriegovina Institutions related to
the Prevention of Money Laundering and TerrorismaRting.

Through an MoU signed in 2008 with the two Banki#ggencies of the Federation of BiH and
Republic of Srpska respectively the Central Bané tire Banking Agencies co-operate and
share information related to the prevention of nydaendering and terrorist financing.

The Banking Agencies of the Federation of BiH arepfblic of Srpska are responsible for
the regulation and supervision of banks, savingd amdit (micro-credit) organisations,
financial leasing institutions and money transfetivities. Both Agencies are governed by
their respective Law on Banking Agency at Entityele Both Agencies are independent, non-
profit institutions. There is no banking agency tire Bitko District but supervision of
branches of banks operating in the District fallghim the remit of the Entity agency
responsible for the relevant bank’s Head Officee Tlarmonised main tasks of the Banking
Agencies as determined by their respective Law$eradly:

* toissue and revoke licences to banks and micrditapeganisations;

* to regulate and supervise banking and micro-cdénisations;

* to manage or supervise the procedures for the ightbn or liquidation of banks,
including bankruptcy procedures;
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39.

40

41.

» to perform actions in support of anti-terrorist su@&s, including in relation to the UN
Security Council resolutions;

» to take such actions as may be appropriate to preargy funding of activities that may
threaten the Peace agreement;

* to require the opening of accounts at the CentaalkBor the transfer of funds on blocked
accounts;

» to cooperate in sharing of related information wita Central Bank.

Banks continue to dominate the financial sectohagsets representing about 93% of GDP in
2007. There are currently 31 banks in Bosnia andzég¢mvina with 20 having their Head
Office in the Federation of BiH (with banking assef KM15.1 bn (US$11.6 bn)). Banks
and banking groups from Austria have the highestigi@ation with 36.6%; Germany with
23.8%, and ltaly with 17.4%. There are 10 bankthwheir head office in the Republic of
Srpska. No banks have their Head Office in theriaisof Bréko but there are a number of
branches operating in the District. Banks operaigeu the Law on Banks of the respective
Entity. The majority of banks are foreign ownedhwibreign capital controlling about 83% of
the total bank capital. Banks do not need sepéicateces to operate in the Federation of BiH,
the Republic of Srpska or Brcko District BiH bugjhhave to inform the respective Banking
Agencies.

. There are 20 micro-credit organisations and 9 firerleasing companies in the Federation of

BiH. In the Republic of Srpska there are 4 Saviagd Credit Organisations, 7 micro-credit
organisations (of which 4 are non-profit ones) &rithancial leasing company.

All other financial services such as money valaasfers, issuing and management of means
of payment, financial guarantees and commitmemngglirtg in money markets and foreign
exchange, portfolio management are undertaken aodded by banks under the general
banking licence.

Insurance sector

42.

43.

The State Insurance Agency was established in #304gh the Law of Insurance Agency of
Bosnia and Herzegovina. The State Insurance Agenag independent institution reporting
to the Council of Ministers. The main role of th&i® Insurance Agency is the harmonisation
of Entity level insurance laws and other legislatdlocuments; to act as arbiter in litigations
between the Insurance Agencies at Entity leveltarmbordinate their work. According to the
Law, however, unlike the Central Bank, the Stattance Agency does not appear to have
any role in the prevention of money laundering trfinancing of terrorism. The Agency is
however represented on the Working Group.

There are currently 26 insurance and 1 reinsuraaepanies operating in Bosnia and
Herzegovina. The reinsurance company and 15 insaremmpanies operate in the Federation
of BiH, with 9 out of the 15 transacting in lifesasance business. In the Federation there are
also 25 legal persons and 300 natural persons topger@s insurance intermediaries selling
both life and non-life insurance. In the RepubliSgpska there are 11 insurance companies, 1
of which also transacts in life business, 2 trahsaboth life and non-life business whilst the
other 8 transact in non-life business only. Fiveli&nches of insurance companies registered
in the Federation of BiH also operate in the Rejouliil Srpska. There are 9 legal persons and
207 natural persons operating as insurance inteamesl selling both life and non-life
business. Insurance business in Bosnia and Herizeg@ystill in its development stage but
the evaluators have been informed that there i® humential for growth. As at 2007
insurance premiums collected overall represent@éolof GDP, being a 12% increase over
2006.
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44.

The insurance business is regulated and superiiséite Insurance Supervisory Agencies at
the FBiH and RS level. Both Agencies are estabtisheler the Law on Insurance Companies
of the respective Entity and have competence oot insurance and reinsurance companies
and insurance intermediaries. As the function eflthsurance Supervisory Agencies at both
the Federation of BiH and the Republic of Srpska governed by harmonised Laws, the
following comments cover both Agencies. Sectiondf.the Law(s) on Insurance Companies
establishes the Agency as an independent non-pnsfitution in the form of a legal entity
liable for its operations to the Government of thspective Entity. The regulatory objective
of the Insurance Agenciasier alia, incorporate responsibilities:

» to supervise the application of the Law and byeslaninsurance and other regulations;

* to regulate the activities of the insurance/reianoe companies and insurance
intermediaries;

» to promote trust of the market in insurance agésit

* to prevent financial crime, by prohibiting the ingnce activities against this Law;

» toinform and advise on the different types of &fed non-life insurance;

* to council and protect consumers.

Securities sector

45,

46.

47,

48.

There are two Stock Exchanges in Bosnia and Heviegoe- in Sarajevo and Banja Luka.
The Stock Exchange is established under the La®eamurities Markets by at least five stock
exchange intermediaries authorised to conductadimhs in securities and who need not be
the shareholders. The objective of the Stock Exgésuis to provide an organised operational
marketplace for transactions in securities.

The Laws on Securities Markets of both EntitiesHer provide for the establishment of the
Central Registry of Securities. There are curretwly Central Registries — in Sarajevo and
Banja Luka. The Registries are responsible to kamsg maintain shareholder ledgers for
issuers whose shares are publicly traded on thanmed market of securities. Central
Registries can also act as depositories of pratitis and other investment funds and can
undertake other activities as may be authorisetth®ysecurities Commission.

There are three Securities Commissions in BosnidaHerzegovina — at FBiH, RS and¢Bo
District level. As stated earlier, there is howewer such Commission at State level to co-
ordinate and harmonise their tasks. Since the LawsSecurities Markets are largely
harmonised, the comments that follow apply equallgll three Commissions. The Securities
Commission is a permanent and independent legdy esstablished by law to regulate and
control the issuance of and trading in securifié® Commission is responsibieter alia, to;

» issue regulations to implement the Law when ausleorto do so by the Law itself;

* monitor and safeguard the securities market;

» issue or suspend licences, permits and approvaledal and natural persons to operate
under the Law;

» supervise those institutions/persons it licences;

» suspend issuance and trade of particular secuyrities

» keep records and registers in accordance with &ve L

As to the size of the securities market in Bosmd &lerzegovina total turnover at both
Sarajevo and Banja Luka Stock Exchanges increageddoe than 90% in 2007 over 2006
but declined in 2008 and continued to decline ®rtturing 2009 consequent to the global
financial crisis. The bond market started to dewdiat this was more due to the issuance of
government securities, municipal and corporate baviich has now declined. Consequently
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the main activity on both Exchanges is now moreannection with equities, particularly as a
result of the privatisation process.

49. The Central Registry of the Federation currentlidhan its registers 333,036 account owners
for a total of 720 shareholding companies. ThatBanja Luka holds information for 880
shareholding companies.

50. The securities market in the Federation considi7ofrokerage houses, 720 securities issuers,
14 fund management companies, 11 investment fumdiglanutual funds. Moreover 7 banks
are further licensed to perform custody operationsecurities trading and another 3 banks
are authorised to perform portfolio management.

51.In the Republic of Srpska the securities marketaesnposed of 15 Fund Management
companies, 18 investment funds and 17 banks witlnoierage department. Moreover, 6
banks are authorised to act as custodians andi&pasitary banks. This is complemented by
7 companies authorised for portfolio managementafudt providing investment advice.

Table 2: Overview of Registered issuers

Federation of Boshia and Herzegovina

Issuers No of | % Initial Capital %
issuers in KM Million
Business companies 663 92 10,495 82
Banks and insurance companies 41 6 1,310 10
Investment Funds 11 1 1,032 8
Fund Management companies 5 1 1
Totals 720 100 12,848 100

Republic of Srpska

Issuers No of | % Initial Capital %
issuers in KM Million
Companies (joint stock companies) 831 93 11,558 83
Banks and insurance companies 20 2 496 3
Investment Funds 18 2 1,911 14
Fund Management companies 15 2 9
Authorised participants, Stock Exchange and 9 1 2
Central Registry of Securities
Totals 893 100 13,976| 100
Br¢ko District
Number % Volume %
Issuers of emission 000
issuers
Commercial companie$ 24 92 111,244 73
Banks and insurance 1 4 5,000 3
Investment companies
(DUF)
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Financial intermediaries*
Bonds *** 1 4 36,965 24

Total 100 153.209 100

* All companies listed on the stock market of theee&§evo market (9 companies) and the Banja Luka
Stock Exchange (16 companies).

** |n the area of Brcko District of operating brdmes or offices of most banks whose headquarters and
RS and FBiH, within which business and brokeragemdenents of banks, most insurance companies
also have offices in the district, but these uguddlal with forms of compulsory insurance.

*** Brcko District BiH, 30.06.2009. show performesgven series of bonds in the above scale verified
on the basis of old foreign currency savings, dredsame are quoted on the official quotations f th
respective Sarajevo Banja Luka Stock Exchange

Designated Non-Financial Businesses and Professidii¥NFBPS)

52.

53.

54,

55.

As indicated in Section 4 of this Report, the scopeoverage under the AML Law not only

covers DNFBPs as defined in the FATF Methodologyibextended to other businesses or
professions that, in the opinion of the authoritefsBosnia and Herzegovina, could be
vulnerable to money laundering or the financingtedfrorism. There are however some
exceptions. For example in the case of the accooptgrofession when accountants
undertake activities as defined in the FATF MetHody for the accountancy and the legal
profession, according to the Law they would be wdet from the preventive obligations

under the Law.

The range of DNFBPs is broad and efforts by thduetars to try to assess the size of the
sector were not always satisfied. Indeed the et@aisidound difficulty even in identifying and
establishing who is supervising whom for the pugsosf compliance with the AML Law.
Unfortunately the evaluators have often been inéatrthat supervisory responsibilities lie
with the Tax Administration for a number of DNFBPSt however transpired that such
supervision/monitoring is only for tax purposesthélugh in some cases, such as in the legal
and the accountancy professions, there are bodiesrming the profession, such as the
Chamber of Lawyers and the Union of Accountants Auaditors, these appear to have no
supervisory powers.

According to information as given to the evaluatimsBosnia and Herzegovina there are 163
Public Notaries, 1,261 Attorneys (Advocates), G@dependent auditors and auditing firms, 1
casino (it is understood that another casino wdl dpened in Bko District in the near
future), and 2 Privatisation Agencies. No inforroatihas been made available to the
evaluators regarding other DNFBPs under the Lawnigg houses; organisers of games of
chance and special lottery games; pawnbrokersesffitavel agencies; real estate agencies;
and legal and natural persons when receiving amigtnibuting money for charitable or other
related purposes; when organising and executingicsusc trading in precious metal and
stones; or trading with works of art, boats, vedschnd aircraft.

The evaluators express serious concerns on thijngapderstanding the DNFBPs sector and

size as it leaves a huge vacuum on compliance amdtoning whilst definitely negatively
impacting on the efficiency of the system.
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1.4 Overview of commercial laws and mechanisms gaveng legal persons and
arrangements

Commercial entities

56. There is no law on business companies or entegpaiéhe state level. The establishment,

57.

58.

business activities, management and closure ohbssicompanies are regulated by Entity
and BD laws: the Law of FBiH on Business Compamibich was adopted in 1999; Law of
RS on Enterprises of 1998 and the Law of BD on ipmiges of 2001, which were amended
several times. Thus, a higher degree of harmoopisaif these laws needs to be achieved.
There is no single definition of the business qmises. The FBiH Law defines the business
entity as a legal entity that independently perfobusiness activities — production and sale of
products and provision of services — on the mankét) the aim of earning profit. The RS
Law states that an enterprise is a legal entitydaoting activities in order to make profit,
while an entrepreneur is a natural person condycictivities in order to make profit. A
natural person conducting activities of free preif@s determined by specific regulations is
also considered an entrepreneur, but an individuaier is not considered an entrepreneur.

The laws enumerate four types of business companies

- Partnership;

- Limited partnership;

- Shareholders company;
- Limited liability company.

An enterprise may be founded by domestic and fareigtural persons or by legal entities.
Natural persons may form a partnership companytdarpartnership company, shareholders
company and company with limited liability, whiledal entities may form a shareholders
company, company with limited liability and limitgehrtnership with the status of limited

partner. The state may found public enterprises.

A Partnerships a company founded by an agreement of two oremetural persons
who bind themselves to conduct, with personal uitdichjoint liability of the company,
a specific activity under a mutual firm.

A Limited partnerships a company founded upon the agreement betwegmtwnore
persons for the purpose of conducting activity uradeutual firm, in which at least one
person has unlimited solidary liability for the goamy’s liability (the general partner)
and the risk of at least one person is limitedh® amount of the deposit agreed upon
(the limited partner).

A Shareholder companyg a company established by one or more domestioreign
natural or legal persons for the purpose of cagyn a business with initial capital
divided into shares of certain nhominal value. TH&H-Law mentions two types of
shareholder companies: open shareholder compantyiesenshares may be publicly
listed and closed shareholder company — whose slaaeedistributed among a limited
number of shareholders.

A Limited liability company $ a company founded for the purpose of conducting
business activity, by legal entities or naturalspes, who are not responsible for
company’s liabilities, but share the risk of coniilug business activity up to the amount
of their deposits. The company’s share capitalammosed of company member’'s
deposits. The limited liability company is the megdely used type of company in
BiH.
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59.

60.

61.

62.

63.

64.

65.

In addition, for the purpose of making profits antproving the business and coordinating
activities, by two or more enterprises or entrepteg, it is possible to establish a business
association, which is a legal entity. The rightdh®# members of a business association may
not be expressed in securities. For liabilitiesrtaleen in legal matters, a business association
is liable with its property, while its members $isble in a way determined by its Foundation
Act or by a contract with a third party.

Business enterprises and entrepreneurs may getdlity contracts and other forms of
merging for the purpose of establishing consortidiranchise, association of companies,
business union, business system, etc.

Unlike the company law, the registration of businentities is regulated at the state level by
the Framework Law on Registration of Business &tiin BiH, adopted in 2004. Three other
pieces of Laws on Registration of Business Entitvese adopted in 2005 at the Entity and
District level. All entities/district laws are haomised under the Framework Law.

The laws regulate the following issues:
e the principle of registration of business companies
« the owners and subject of registration;
» the keeping and content of the Register;
e time of registration;
¢ mandatory data on owners;
* registration of shares of owners;
e subsidiary companies;
« change of legally important data;
« status-related changes;
« forms and application procedure;
« decision on registration and other issues;
e access to the register by third parties.

The registration of legal entities is mandatory aodstitutes a pre-condition for acquiring
legal capacity. The registration is carried out fegistration courts within the territorial
jurisdiction where the legal entity will be locatéthere are a total of 16 courts of registration:
10 in FBiH, 5 in RS and 1 in BD. The applicatiorr fegistration can be submitted to any
registration court, regardless of the locationtaf seat of the entity and if the application is
submitted to a non-competent registration courg ldist shall without delayex officig
forward the application to the competent registratourt.

The Decision on the business registration mustsbeed within five working days from the
day of submission of the complete application.sltvalid on the whole territory of BiH,
regardless of the location of registration and #hdae published in the relevant Official
Gazette. If the responsible registration courtldistaes that the application is incomplete, it is
obliged to invite the applicants to rectify the ghomings within a certain deadline. The
decision on registration contains the identificatrmmber and tax ID number of the company
(and the customs number, if necessary) which aiguarfor the territory of BiH. The Laws
provide the principle of transparency under whidyamne, without proving a legal interest,
may have access to the data from the Main Bookegig®ry.

The laws provide for a new electronic registratsystem which has to function on three
servers — one in Sarajevo, one in Baja Luka androB® — that will be connected. The filed

information into these servers is supposed to péceged at the end of every working day,
thus every court in the country will be able to s#ermation about the registered companies
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from any other part of the country. Due to somehméxal preconditions for the efficient
implementation of the mentioned provisions, thetetmic registration system and the inter-
linked data base was not fully operational at thee tof the on-site visit, but according to the
assessment made by the European Commissithere has been progress towards
establishment of a simplified and more efficiergis&ration system and the court registration
time has been shortened.

66. If one or more founders are foreign legal entitss;ording to the Law on policy for direct
foreign investments (1998), the Ministry of Foreirade and Economic Relations of BiH
has to give its approval for the foundation andstegtion of the foreign legal entity in the
Register of Foreign Investments.

67. The Registry of Securities also keeps a registeshareholders companies (joint stock
companies), of investments funds and brokerage anies.

68. The following data on the business entities reggstén FBiH is extracted according to the
data of the Federal Office of statisficg FBiH:

Table 3: Business entities

Business entities registered in FBiH

2002 2003 2004 2005 2006 2007
Registered 29,710 27,491 30,618 33,290 36,206 38,913
legal
entities
Registered legal entities classified by type
Public Joint stock Limited General Other
TOTAL companies | companies liability partnership | formation
companies s
38,913 128 734 25,969 8 12,074
Registered legal entities classified by origin ofapital
TOTAL Domestic Foreign Mixed Investment* | No capital
38,913 27,812 1,842 993 856 7,410
*From the former Republic of SFRY
Business entities registered in Republic of Srpska
2002 2003 2004 2005 2006 2007
Registered 14412 15461 16503 17634 18880 20453
legal
entities
TOTAL Public Joint stock Limited Other
companies companies liability formation
companies
21835 194 2217 13295 6129
TOTAL Domestic Foreign Mixed No capital
21835 15122 1280 699 4734

3 EC Progress Report on Bosnia and Herzegovina, (88@8) 2693 final, Brussels, 05.11.2008.

4 http://www.fzs.ba
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69. No equivalent statistics were provided to the eatalts with regard to Bko District.
Non-profit organisations

70. The establishment and the activity of non-profiganisations are regulated at the State,
Entity and BD level by various laws on associatians foundatior’s The Laws are mainly
harmonised. An association may be established l®ast three domestic or foreign natural or
legal persons, while a foundation qualified forise@gition may be established by one or more.
Associations may establish their unions or othem&of association where their interests are
associated at a higher level (higher level assodg)t. The registration of the associations and
foundations is voluntary, but they can acquiredtaus of a legal person from the date they
are entered into the registry. There is no singgifer of NPOs. At each level, State, Entity
and BD, separate authorities are appointed by séswgsponsible bodies for registering and/or
keeping the registry of associations and foundatidfinistry of Justice of BiH, Ministry of
Justice of FBiH, Ministry of Administration and LalcSelf-Governance of the RS, district
courts (RS) and the Basic Court of BD. Each NPOthase registered as well at the Tax
Administration authorities. According to the stiis provided on the number of active non-
profit organisations in Bosnia and Herzegovina4%2,non-profit organisations are registered
of which 1,006 of them are registered at the stetel. The religious communities are
registered pursuant to the Law on religious freedond the legal status of churches and
religious communities in BiH of 2004. There is agle Register of all churches and religious
communities in BiH, which is kept only by the BiHimistry of Justice (825 churches and
communities are registered).

1.5 Overview of strategy to prevent money launderigp and terrorist financing

a. AML/CFT Strategies and Priorities

71. Following the first round evaluation of Bosnia aHdrzegovina the anti-money laundering
laws in FBiH, RS and Bko District were repealed and replaced by the Law tloe
Prevention of Money Laundering (LPML) which was eteal on 4 May 2004 and applied
across the whole of Bosnia and Herzegovina (it khbe noted that this law was replaced by
the Law on the Prevention of Money Laundering ardafcing of Terrorist Activities
(herea(lafter called “the New AML Law”) which was etedt and came into effect on 15June
20009).

72. As of 28 December 2004 Bosnia and Herzegovina kstedd a Financial Intelligence
Department (FID) within the State Information andtBction Agency (SIPA). FID also
became operational on 28 December 2004. FID igoresble for receiving, registering,

5 Law on associations and foundations of BiH (2001;BiH (2002), RS (2001) and BD (2002)

® At the time of the on-site visit the AML/CET law iplace was the Law on the Prevention of Money
Laundering which was enacted on 4 May 2004. Tluators based their questions for the on-site &isil the
initial drafts of their report on this law. On J&ne 2009 a new AML/CFT law, the Law on the Preioanof
Money Laundering and Financing of Terrorist Acied#, was enacted. In accordance with MONEYVAL's
Rules of Procedure, as this new law came into farw effect within two months of the conclusiontfeé on-
site visit, this new law has also been taken imwoant in drafting the mutual evaluation reportlth&ugh the
old law has been superseded by the new law thei@eat have taken the old law into account aswiiais in
effect during the on-site visit and it was the efifeeness of implementation of this law that waseased. The
new law has, however, also been taken into acamittiis law has addressed a number of deficiencig® old
law. To avoid confusion between the two laws the that was in effect at the time of the on-sitsitvis
described as either the “LPML” or the “old AML Laveind the new law has been described as the “new AML
Law”. Where both the LPML and the new AML Law dreing discussed generically these are merely destri
as “the AML Law”.

34



73.

74.

analysing, investigating, and forwarding to the smmutor all information, data and
documentation received in line with the AML Law amither regulations on the prevention of
money laundering and financing of terrorist actdgt

The Financial Intelligence Department is respomsilidr international cooperation in

accordance with the accepted principles of the Edgr@oup and has been a member of the
Egmont Group since 2005.

In 2006, the Ministry of Security published a “Ségy of Bosnia and Herzegovina for Fight

against Organised Crime and Corruption”. This doent set out a number of objectives as
part of the strategy of Bosnia and Herzegovinaoimnter the threat of organised crime. This
strategy included:-

1.

Harmonisation of the legislation of Boshia and Hgavina with international
conventions, agreements, recommendations and stEndaverning the fight against
organised crime and confiscation of illegally obtal assets.

Developing and strengthening those institutionshinitBosnia and Herzegovina which
were involved in the fight against organised crimdentification, freezing and seizure of
illegally obtained assets, and the efficient artcbnal management of confiscated assets
and different gains.

Education, professionalisation, modernisation gpetiglisation of the human resources
within those institutions within Bosnia and Herzega which are involved in the fight
against organised crime and corruption.

Straightening and development of inter-institutiom@operation within Bosnia and
Herzegovina.

Development of international support in the fighaist all forms of organised crime and
corruption, along with intensifying the presencanternational organisations, initiatives,
working groups and clubs with efficient and timeiyplementation of decisions and
conclusions that emerged from their activities.

Development of independent investigations of orgeshi crime and corruption, and
provision of support to institutions that deal withultidisciplinary investigations of
organised crime and corruption, along with the agarg of cooperation with scientific
and academic organisations.

Raising of awareness within the community of tlssiand consequences brought upon
the whole of society of organised crime and coioumpt

Creation of awareness of judicial institutions alasv enforcement agencies of the
necessity for cooperation with electronic and writimedia in order to fully inform the

public in a timely manner about the factors, whighnerate organised crime and
corruption, and about important cases of organisede and corruption and examples of
confiscation of property and benefits acquired fmyaaised crime.

75. This strategy is still in the process of being iempented and a revised strategy document is
currently under consideration. The evaluators wenecerned that relatively little progress
had been made in implementing this strategy argdviili be elaborated on in the body of the
report.

35



b. The institutional framework for combating moneylaundering and terrorist financing

76. The following are the main bodies and authoritreslved in combating money laundering or
financing of terrorism on the financial side:

Working Group of Institutions of Bosnia and Heradga for the Prevention of Money
Laundering and Financing of Terrorist Activities

77. The Working Group of Institutions of Bosnia and #egovina for the Prevention of Money
Laundering and Financing of Terrorist Activities ¢vking Group) has been established to
ensure that there is a coordinated approach tdingcknoney laundering and terrorist
financing across the whole of Bosnia and Herzeguovithe Working Group draws together
representatives from a number of agencies and tmessvhich are involved in the detection,
prosecution and prevention of money launderingtanarist financing. The Working Group
is involved in developing a strategy to combat nyolaeindering and financing of terrorism
and advises on the development of the AML Laws.

Ministry of Security

78. The Ministry of Security is established at the leskthe State of Bosnia and Herzegovina.

The principal aim of the Ministry is to harmonisetigities combating organised crime and
terrorism and personal protection.

79. The Ministry of Security is the ministry with primaresponsibility for forwarding the draft
AML/CFT legislation to the Council of Miniusters éifior implementing the provisions of the
LPML and the New AML Law. Following the passingtbeé LPML, the Ministry published a
Book of Rules on data, information, documents, fifieation methods and minimum other
indicators required for the efficient implementatiof certain provisions of the Law on the
Prevention of MoneyLaundering. The Financial Intelligence Departmeoft State
Investigation and Protection Agency, which is ammauistrative organisation within the

Ministry of Security of Bosnia and Herzegovina leagcutive responsibility for implementing
the AML Law.

State Protection and Investigation Agency

80. Within the Ministry of Security the State Investigam and Protection Agency (SIPA) deals
with prevention, detection and investigations afasrised and serious crime across the whole
of Bosnia and Herzegovina. In particular SIPA responsibility for investigating organised
crime, terrorism, war crimes and acts punishableoraing to the international war and
humanitarian law, people trafficking, as well asather crimes within the jurisdiction of the
Court of BiH. SIPA provides support for the Coanid the Office of the Prosecutor of BiH, it
deals with physical and technical protection ofgdepof buildings and other property; it also
deals with witness protection, prevention of morlayndering as well as other tasks
determined by law and by other regulations.

81. The Law on the State Investigation and Protectigenty (SIPA Law) sets out the scope of
SIPA’s activities and defines its powers. In parar, the SIPA Law sets out the
competencies of the various divisions within SIPK particular, the Financial Intelligence
Division (FID) has been established within SIPAtas FIU for Bosnia and Herzegovina and

joined the Egmont Group in 2005. Article 13 of BI®A Law stipulates that the duties of the
FID are to:

a) Receive, collect, record, analyse, investigated aforward to the Prosecutor
information, data and documentation received inocaidance with the law and other
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regulations of BiH on prevention of money laundgriand funding of terrorist
activities;

b) Carry out international co-operation in the fiebf prevention and investigation of
money laundering and funding of terrorist activitie

c) Provide to the Prosecutor an expert suppothiafinancial field.

82. In addition to the work of the FID, a Criminal Irstigation Department (CID) has been

established within SIPA. Article 12 of the SIPAwW atipulates that the duties of the FID are
to:

a) Work on detection and investigation of criminéknces falling within the jurisdiction
of the Court, locating and capturing of the pergtrs of these criminal offences and
bringing them before the Prosecutor, under the sup®n of and pursuant to the
guidelines and directives issued by the Prosecinoaccordance with the criminal
procedure code;

b) Work on prevention of criminal offences;
c) Provide operational assistance to the Finahbitelligence Department;

d) Collect information and data on criminal offesceobserve and analyse security
situation and phenomena conducive to the emergemgelevelopment of crime;

e) Organise and conduct criminal expertise.

Ministries of the Interior and Police Forces

83. The other law enforcement agencies working at &&t in BiH are:

84.

85.

86.

» Border Police of Bosnia and Herzegovina (former Eitdte Border Service) which has
been established on the basis of the BiH Law oteSarder. The BiH Border Police
commenced its operational work on 6 June 2000. Blt¢ Border Police has
responsibility for border surveillance and contvbktate border crossings.

» Intelligence and Security Agency of Bosnia and legmwina.

The Ministries of the Interior of both FBiH and R® responsible for operating the police
forces in the entities and there is a separat&BDistrict Police Force. Within FBIiH, the
police forces are organised at cantonal level rdtien at Federation level.

The police forces are responsible for preventingl alisclosing criminal acts of the
international crime and terrorism, unauthorisedcotics trafficking and organised crime and
other criminal acts, tracing and capture of thos® wommitted such criminal acts and their
handing over to the relevant authorities, providamgninological-technical expert opinions;
issuing and publishing Interpol’'s international,dEeal and inter-cantonal pursuits and
cooperating with relevant prosecutor's officesteslato processing criminal cases. These
warrants are also issued and published on theéawsriof Brcko District of BiH as well as on
the territory of Republic of Srpska.

At the level of the Federation of Bosnia and Hem#éga, within the
Administration of Police of the Ministry of Intemoof the Federation of BiH,
there is a Department for Economic Crime, CorruptidMoney Laundering and
Cyber Crime within the Sector of Criminal Polic®Vithin the Sector of Criminal Police of
the Administration of Police of FBiH, there is alB®epartment for Fight against Terrorism.
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87.

The Ministry of Internal Affairs of the Republic &rpska performs administrative and other
professional activities that refer to: protectioon violation of constitutionally-set order and
from endangering the security of the Republic; @ton of citizens’ life and personal
security; preventing and uncovering criminal offesicidentifying and detecting perpetrators
of criminal offences; maintaining public law andder; guarding certain individuals and
facilities; criminal - technical expertise; estahing cooperation with other police agencies
from Bosnia and Herzegovina in accordance with esdrregulations of the Republic of
Srpska and Bosnia and Herzegovina; using mediaotmet forms of informing to provide
information on its activities; as well as a ran@®ther responsibilities.

European Union Police Mission

88.

In addition to SIPA and the police forces operaimd-BiH, RS and Biko District, there is
also a European Union Police Mission (EUPM) oparativithin Bosnia and Herzegovina.
The EUPM is part of a broad effort undertaken by BU and other actors, to address the
whole range of rule of law aspects and seeks tbksh sustainable policing arrangements
under BiH ownership in accordance with best Europead international practice. The
EUPM monitors, advises and inspects BiH police dsraccording to three main pillars;
support to the police reform process, strengtheofngplice accountability and support in the
fight against organised crime. There is a particelaphasis on support in the fight against
organised crime. The EUPM also devotes particutegntion to reinforcing cooperation
between police and prosecutors.

Ministry of Justice

89.

90.

91.

The Ministry of Justice of Bosnia and Herzegovinadsponsible for administrative functions
pertaining to Judicial institutions at the stateele International and inter-entity judicial
cooperation (mutual legal assistance and contaitksimiernational tribunals), ensuring that
legislation and implementation by BiH at all levédsin compliance with the obligations of
BiH deriving from international agreements, coofieta both with Ministry of Foreign
Affairs and with the Entities in the drafting of témnational Bilateral and Multilateral
Agreements, providing guidelines and monitoringalegducation to ensure inter-Entity
harmonisation and compliance with best practiceeathdition.

The Ministry of Justice of Bosnia and Herzegovisnahie central authority for communication

with other countries regarding the providing ofemmational legal assistance in criminal and
civil matters. International legal assistance idelsi the complete communication of the
judicial bodies of Bosnia and Herzegovina with @i bodies abroad. International legal
assistance in criminal matters includes all adtioh the authorised body of the foreign
country undertaken upon the request of the domemiitiorised body and vice versa,
procedures of extradition, transfer of the condgbersons, transfer of the criminal procedure
from one country to another and other procedurgabkshed by special International

Conventions and Agreements.

Both FBiH and RS have their own Ministry of Justicdhese bodies are responsible for
executing administrative, professional and othsks as set out by the laws, in the areas of
judicial institutions and administration, admingtve supervision of the judicial
administration and state administration bodies anglementation of the penal sanctions.
With regard to Btko District the Judicial Commission of &wo District is independent from
other authorities of Bko District. It is the independent body which penfis its powers
within the scope established by the Statute oBtte&o District of BiH as well as by the laws
of the District, and it provides an independent angartial judiciary, the District Attorney
general and legal aid.
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The Public Prosecution Service

92.

93.

The Prosecutor’'s Office of Bosnia and Herzegoviaa been established as an institution
with special jurisdiction for proceedings before @ourt of Bosnia and Herzegovina against
certain crimes stipulated by state level laws. Phesecutor's Office of BiH is sui generis
institution and it is not superior to the entityoBecutor's Offices but its jurisdiction is limited
to prosecution of crimes stipulated under certdateslevel laws. The jurisdiction of all
Prosecutor’s Offices is stipulated by respectivevd @n Prosecutor’s Offices. For example, in
the case of BiH this is set out in Article 12 oéthaw on the Prosecutor’s Office of Bosnia
and Herzegovina and Article 28 of the Constitutioh Republic of Srpska stipulates
jurisdiction of the Prosecutor’s Office of Repubb€ Srpska. FBiH and BD have similar
provisions.

Other prosecutor's offices in Bosnia and Herzegowere established pursuant to the current
political and administrative structure of Boshiadahlerzegovina whereby the Federal
Prosecutor's Office of FBiH is the “supreme” Pragecs Office for ten Cantonal Prosecutor's
Offices from the area of FBiH. The Republic Prosecs Office of RS is the “supreme*
Prosecutor's Office for the District ProsecutorBig®s from the area of RS. The Public
Prosecutor's Office of the 8¢o District is competent for the area of the Digtri

Judiciary

94.

95.

96.

The Court of Bosnia and Herzegovina tries majoesaslating to the crimes laid down by the

laws of BiH, which include terrorism, war crimes,ganised crime, economic crime and

corruption cases. However, the Court of Bosnid Herzegovina does not act on appeals
from decisions issued by Entity courts.

There are three Divisions within the Court of Basnand Herzegovina: Criminal,
Administrative and Appellate. The Criminal Divisiawontains: Section | — War Crimes
Chamber; Section Il — Organised Crime, Economien@rand Corruption and Section Il —
General Crime. The Appellate Division rules on egdp against decisions made within the
Criminal and Administrative Divisions, decides oonmplaints related to the breaches of the
Election Law, as well in other cases as providethieylaws of BiH.

There are also Supreme Courts and lower courtsnMitBiH, RS and Biko District which
are competent to handle cases within the relevaisdjctions.

Ministry of Finance

97.

The Ministry appears to have no clear mandate inLAN¢T, apart from drafting of State
preventive legislation. Its main responsibilitiesluded co-ordination of efforts to unify fiscal
and financial policies and the establishment ahgle economic space.

Indirect Taxation Authority

98.

99.

The state borders for Bosnia and Herzegovina apeoamately 1,600 kilometres long. 85
percent of these borders are natural boundarieddngeographic sense. There are three
neighbouring states for Bosnia and Herzegovina iwhth longest border being that of the
Republic of Croatia at 952 kilometres. There areradt00 locations where it is possible to
cross the borders of BiH legally or otherwise, ulthg road border entry points, airports or
railway crossings.

The Indirect Taxation Authority is an independedtninistrative organisation that conducts
legal and other regulations in the field of indiréaxation. Indirect taxation through the
organs of control from the Sector for the Sectortéxes and customs control carried out the
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calculation and payment of tax liabilities on thesis of indirect taxes, and by sector for the
implementation of and compliance with customs axdégislation, the Board has undertaken
activities on prevention, detection and prosecutibieriminal works in the field of indirect
taxation in this regard is the most common crin@suggling, customs fraud, tax evasion,
Non-payment of taxes, Counterfeit characters fowevand protection of industrial property.
Execution of these crimes, creating a property ity be the subject of money.

100. The Customs Sector of the Indirect Taxation Autiyoprovides the customs service of
Bosnia and Herzegovina. In terms of staff, it ie thiggest organisational unit within the
Indirect Taxation Authority. The sector officialeearesponsible for the implementation of the
provisions related to customs, foreign trade, awyeand other provisions referring to the
customs policy of the State. The sector officagply the import and export procedures at 40
road border crossings, 30 customs branch officelsordler crossings at the airports, three
postal depots and eight railway border crossingsyell as customs procedures in four free
zones. The field activities are coordinated by Headquarters of the Indirect Taxation
Authority and four regional centres.

101. The Customs Sector officials and inspection sesvitave responsibility for ensuring the
quality and authenticity of goods, fighting agairtsafficking in prohibited goods and
substances, as well as for the prevention of illegavement of goods and people.

The Central Bank of Bosnia and Herzegovina andyeBinking Agencies

102. The Central Bank of Bosnia and Herzegovina maistainnetary stability and defines and
controls the implementation of monetary policy @fsBia and Herzegovina. The Central Bank
supports and maintains appropriate payment ankereett systems. It also co-ordinates the
activities of the Banking Agencies of FBiH and R&t the time of the on-site visit, the
Central Bank was not itself directly involved in AM CFT on-site supervision, receiving
monthly reports from the entities Banking Agen@eshese matters.

103. The Banking Agencies are in charge of licensing suqaervision of banks and microcredit
organisations. The Banking Agencies monitor the LAWhd CFT controls and generally
support counter terrorist acts concerning banks.

C. The approach concerning risk

104. Itis difficult to conclude that Bosnia and Herzgia has in place or that it has considered
an overarching strategy to prevent money laundeaamdyterrorist financing even though this
is one of the tasks of the Working Group of Ingiias of Boshia and Herzegovina for the
Prevention of Money Laundering and Financing ofrdest Activities (Working Group). That
said, some of the measures taken in a fragmentextl droc way, could, if put together,
provide some insight to the approach concerning’ris

105. The old LPML itself, which was in force during te-site visit, does not recognise a
risk based approach. Hence all possible entitiee Hzeen included under the scope of
coverage with no possible assessments for lowaéses. The only risk-based exceptions
provided by the law are those related to the immeaector as provided for under the FATF
Recommendations for identification purposes. Ondtier hand it could be argued that the
inclusion of other entities and persons under #w@pe of coverage is the result of a risk
assessment where these have been identified amglachigher risk for use by money
launderers. The old LPML also provides for someegtions in the identification process for
certain entities and institutions as indicated urfigicle 7(8). This has been retained under

" The Strategy and Action Plan for the preventionMif and FT activities at the state level have beeopted on 30
September 2009.
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the new AML Law under Article 24 which now applies “simplified Customer Due
Diligence” process as opposed to a total exclusimmter the old law.

106. Both the old and the new AML Law further provide #éocash transaction reporting system
for transactions that are settled in cash for artmofi 30,000 KM and over. However the
evaluators were not presented with any convincinfprination that this system was
introduced as a risk preventive measure. On theaynit may in itself have created a higher
risk in that there appears to be a misinterprataio misunderstanding in separating this
system from the obligation to report suspiciousigetions as is indicated by the very low
figures of STRs filed with the FID. Moreover, theporting of non-cash transactions to the
FID itself, as apparently required by the FID amsdrequired under the respective Laws on
Banks of the FBiH and RS, may have also createthanaisk in overburdening the FID with
further unnecessary reporting thus affecting ificiehcy in handling the more important
reports.

107. The Banking Agencies of the Federation of BiH dmel Republic of Srpska have taken an
initiative to introduce a risk-based approach ® AML/CFT system for the banking sector.
The requirement for banks to develop a risk-semsitipproach to customer acceptance
through the development of programmes and custaeeptance policies, for example, is a
welcome initiative. But the evaluators were of dpnion that this requirement should be in
the AML Law at State level to be applied considietttroughout the whole of Bosnia and
Herzegovina to all obliged persons and entitiesrédaeer the Guidance (Manual) for Banks’
Compliance with AML Minimum Standard of the BankiAgency of the Federation requires
a risk management assessment before each on-aitéretion. Indeed, under Article 5 of the
new AML Law “persons under obligation” are obligtal make a risk assessment of all their
clients in order to determine the risk level andegary. In doing so “persons under
obligation™ are to follow the risk assessment guide of the FID — which guidance has not
yet been issued.

Progress since the last mutual evaluation

108. This is the second mutual evaluation of Bosmid Herzegovina. The on-site visit for the
first evaluation took place between 23 and 29 Ndwem2003 with the report being adopted
by MONEYVAL at its 17" plenary meeting Strasbourg on 30 May-3 June 2@mne of the
most notable developments, which are detailed e ridlevant sections of the evaluation
report, are:-

» Enactment of the Law on Prevention of Money Lauimdg(LPML) on 4 May 2004 at
State level. The LPML replaced separate laws BHFRS and Btko District with one
unified AML Law for the whole country. This law si#self been subsequently replaced
by the Law on the Prevention of Money Launderingl Rinancing of Terrorist Activities
(the new AML Law) which was gazetted on 7 July 2608 came into force on 15 July
20009.

* Publication of a Book of Rules on Data, Informati@ocuments, Identification Methods
and Minimum Other Indicators Required for Efficiefinplementation of Certain
Provisions of the Law on the Prevention of Monkgundering which clarifes the
requirements for obligors.

« Enactment of the Law on the State Investigation Rratection Agency which provided
for the formation of SIPA as the FIU for Bosnia dferzegovina.

* Formation in 2003 of SIPA and in 2004 within SIPAet Financial Intelligence
Department as the FIU for Bosnia and Herzegovirdhtarir subsequent membership of
the Egmont Group in 2005.
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Adoption of a Strategy of Bosnia and HerzegovirraHight against Organised Crime and
Corruption in 2006.

The financing of terrorism has now been criminalige all four Criminal Codes within
Bosnia and Herzegovina although incrimination has yet been extended beyond the
mere financing of carrying out a terrorist act,ttfg to cover the financing of terrorist
organisations or individual terrorists.

In accordance with Article 10 of the Criminal CanfeBoshia and Herzegovina (CC BiH),
the criminal legislation of Bosnia and Herzegovireen now be applied to legal persons in
accordance with Chapter X1V of the same Code, whigscribes liability of legal persons
for criminal offences perpetrated by the perpetratothe name of, for account of or in
favour of the legal person.

Record keeping obligations are now governed by chati7 of the old LPML and
elaborated in the Book of Rules on data and inftiona However the timing for
initiation of the period for the retention of redsrremains unclear. The position remains
the same under the new AML Law.

No clear obligation has been introduced to revidentification or take other reasonable
measures when doubts arise after business relatiame been established, although
Article 12 of the Decisions on Minimum Standardgjuiees banks to ask for an

explanation from the client when noticing unusuahdviour of clients that might present
grounds for suspicion.

Although the old LPML requires the identificatiofi shareholders of legal entities with
20% or more shareholding, yet the concept of ‘bersfowner’ is neither defined in law
nor applied in practice. The new AML Law now pre$ a definition of ‘real owner’

which the evaluators interpret to be a referenceetoeficial owner. However in practice
the concept of beneficial owner remains a problem.

The reporting of transactions that are suspectduzbteelated to money laundering or the
financing of terrorism has been covered by lawesiihe old LPML at State level.

Article 27 of the old LPML required all bodies coatpnt for regulating and supervising
obliged entities and persons to cooperate withgellientities and persons to develop lists
of indicators for recognising suspicious transaxtio The indicators for recognising
suspicious transactions in specific sectors areiged in the old Book of Rules under
Chapter V- Guidelines. The new AML Law, under Alei@7 now obliges ‘persons under
obligation” directly to develop such indicators ‘icooperation with the FID and other
supervising bodies’.

Article 30 of the old LPML — now transposed intoti8le 63 of the new AML Law -
provides protection to financial institutions ameit employees from liability arising from
disclosures made in good faith to the FID as thiick disapplies the obligation to
protect bank, business and official secrecy indleumstances.

The registration regime for legal persons or bussnentities is now governed by three
relevant and apparently harmonised pieces of ksl at the level of the Federation of
BiH, the Republic of Srpska and Brcko District oitBwith an interlinked electronic
system that is updated continuously, although sooneerns on effectiveness remain.

The Central Bank maintains a register of Bank Actewvith details of account holders
and which is available to the respective relevan¢ioauthorities.

The Banking Agency of FBiH has developed a methaglpfor the supervision of entities
falling within its competence of regulation and soyision. The RS Banking Agency has
also developed a manual which closely follows theva methodology.
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2. LEGAL SYSTEM AND RELATED INSTITUTIONAL MEASURES

Laws and Reqgulations

2.1 Criminalisation of Money Laundering (R.1 and 2)

2.1.1 Description and analysis

Recommendation 1

109. Money laundering is a criminal offence under bdté state-level Criminal Code of Bosnia
and Herzegovina (“Official Gazette of Bosnia andrzégovina” No. 3/03 etc. hereinafter:
CC-BiH) and the respective Criminal Codes of the fantities and Biko District — that is, it
is one of the offences that are criminalised atiealkls of criminal legislation. All the four
offences show significant similarities especially regards the range of physical (material)
elements which appears to be a sign of prior haisation during the legislative process —
taking also into account that all four Criminal @sdcame into force roughly in the same time
period around summer 2003.

110. In the state-level legislation, money launderingiigninalised by Article 209 of CC-BiH
which reads as follows:
Money Laundering
Article 209

(1) Whoever accepts, exchanges, keeps, disposegsed, in commercial or other

activity, otherwise conceals or tries to conceahey or property he knows was acquired
through perpetration of criminal offence, when saamoney or property is of larger value
or when such an act endangers the common econgade ©f Bosnia and Herzegovina
or has detrimental consequences to the operatiorffnancing of institutions of Boshia

and Herzegovina, shall be punished by imprisonnfiané term between six months and
five years.

(2) If the money or property gain referred to inrggraphs 1 of this Article exceeds the
amount of 50.000 KM, the perpetrator shall be phed by imprisonment for a term
between one and ten years.

(3) If the perpetrator, during the perpetration tife criminal offences referred to in
paragraphs 1 and 2 of this Article, acted negligemtith respect to the fact that the money
or property gain has been acquired through perpigtraof criminal offence, he shall be
punished by a fine or imprisonment for a term nateeding three years.

(4) The money and property gain referred to in gmegph 1 through 3 shall be forfeited.

111. The Criminal Codes of the two Entities of Bosniad derzegovina and that of &wo
District contain quite similar offences when it cesnto the criminalisation of money
laundering. The respective offences can be fourttiuArticle 272 of the Criminal Code of
the Federation of Bosnia and Herzegovina (“OffiGalzette of the Federation of Bosnia and
Herzegovina” No. 36/03 etc. hereinafter: CC-FBiHijtiéle 280 of the Criminal Code of
Republic Srpska (“Official Gazette of Republic «@5No. 49/03 etchereinafter: CC-RS)
and Article 265 of the Criminal Code of &o District (“Official Gazette of the Bko
District of Bosnia and Herzegovina” No. 10/03 dtereinafter: CC-BD).
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112. The physical (material) elements of the offenceehawt changed at all since the four
Criminal Codes came into force back in 2003. Evewonly the English versions of the
respective laws are taken into account, the siitidarbetween the provisions listed above
make it noticeable already at first sight thatth#se three offences are harmonised with the
provisions of CC-BiH. Furthermore, a thorough asmlyof the _originallegal texts (in
Bosnian, Croatian and Serbian language) proves rigeytoubt that the wording of the
offences is completely identical, in other wordh®re is no difference in the legal terminology
of the respective provisiohs

113. In order to best illustrate these similaritiesstheport chooses not to quote the three non-
state level offences in the form they can respebivbe found in the different English
translations the evaluation team was given (as #neyactually quoted in Annex Il). What is
provided instead is a common, revised, hypothetigailish version closely following the
terminology of the most accurate translation ofthlat of the CC-BiH).

114. The core offence of money laundering in all thee¢hmon-state level Criminal Codes

(Article 272[1] CC-FBiH, Article 280[1] CC-RS andr#icle 265[1] CC-BD) would read thus
as follows:

Whoever accepts, exchanges, keeps, disposes efirusemmercialor_other activity,
otherwise conceals or tries to conceal money opprty he knows was acquired through

perpetration of criminal offence,shall be punishdimprisonment for a term between six
months and five years.

where underlined words signify the only minor diffiece between the three versions, that is,
CC-FBiH and CC-BD (following the wording of CC-Biktyiminalises use “in commercial or
other activity” (u privrednom/gospodarskom ili drugom poslovanjuvhile CC-RS only
refers to use “in commercial activity™ privrednom poslovanjuy.

115. As a consequence, it is obvious that the rangeéhgsipal (material) elements of the money
laundering offence is identical at all levels oifinal legislation in Boshia and Herzegovina
and the only difference is that CC-BiH offence istfier limited in its scope by certain
additional factors such as a value threshold aheratonditions that will be discussed later.

116. Both the definition given in CC-BiH 209(1) and thatthe three non-state level Criminal
Codes are largely in accordance with Article 3haf Vienna Convention and Article 6 of the

Palermo Convention yet their scopes still do natecall the physical (material) elements as
required.

117. Conversionof property is addressed by the term “exchangd’indeed, this sort of activity
has already occurred in case practice (host atierdrew attention to an ongoing
investigation, conducted by the authorities oékér District, in which the offence of money
laundering was established on the base of larde-8tal exchange of Croatian currency in
cash, derived from a robbery in Croatia, into Euomsa local marketplace). As for the
transferof property, it appears doubtful, at least fromlogmatic point of view, whether it is
fully covered by the definition above. In fact, thetion of “transfer of property” appears to
go far beyond what can be covered by the conduwsdribed as “disposing of”. On the other
hand, most of the money laundering cases, eithstas level or at that of the Entities and
Br¢ko District, regardless of whether these ended ith & conviction or are still under
prosecution, are based on concealing of proceedaxoévasion by channelling it through
bank accounts of fictitious companies, that is,dbtial laundering activity is transferriig

8 All four Criminal Codes and Criminal Procedure @sdeing in force in he country as well as furghieces of criminal
legislation are available, for example, on the vitebof the Prosecutor's Office of Bosnia and Heréga
(www.tuzilastvobih.gov.bboth in English and in all the three official tarages of Bosnia and Herzegovina.
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every such case. In other words, this potentiabtwode in the wording of the money
laundering offence was adequately addressed aretiethby case practice.

118. Concealmenbf property is covered but only in general terfissherwise conceals”) and not
according to the enumerative approach followedhigtienna and Palermo G234

119. Nevertheless, the evaluators see no reason notceptathe explanation given by host
authorities that the notion of “concealment”, wihcany further limitation to its scope,
necessarily covers the concealing of ahgracteristics of the proceeds as set out irsdie
Conventions (source, location, disposition, movenatn) It needs to be noted, and it will be
further discussed laterthat all four Criminal Codes criminalise not oglyncealment but also
the attempto conceal the proceeds of crime auiagenerismoney laundering offence.

120. All four Criminal Codes equally provide for thacquisition (acceptance)ossession
(keeping) as well as theseof proceeds, though the latter term is somewtlsdticged in CC-
RS which only criminalises it when committed in goercial activity (while the others refer
to commercial “and other” activities in this respec

121. Another common characteristic of the four moneyntring offences is that no particular
purpose or motive is defined as a prerequisite efnthereof. As a result, the notion of
conversion (or transfer) and concealment (or dsgudf property appears to cover laundering
activities committed for the purpose of either caaling or disguising the illicit origin of the
proceeds, or assisting any person who is involuetthié commission of the predicate offence
to evade the legal consequences of his action.

122. Money laundering offences in all four Criminal Cedequally extend to “money” and
“property”. It needs to be noted that in the CC-BIBIC-FBiH and the CC-BD offences
“property” (imoving is, at certain points and on an apparently rantlase, replaced by the
term “property gain” itnovinskakorist) like in Article 209(2) CC-BiH or Article 272(2) C-
FBIiH. In this context, however, these two termsegpto be fully interchangeable as both
refer to property beyond the notion of “money” whimn the other hand, is identically
defined by all four Criminal Codes &ins and paper bank notes, which are legal teride
Bosnia and Herzegovina or in a foreign couht(ZC-BiH Article 1[24] CC-FBIiH Article
2[27] CC-RS Atrticle 147[21] and CC-BD Article 2[96Evaluators also learnt during the on-
site visit that even though the offences in thdedént Criminal Codes do not contain any
clear statement in this respect, the notion of fprty” does include any type of property that
directly or indirectly represents the proceedshefpredicate crime, and therefore it is flexible
enough to encompass an adequately wide range oé¢uls, including immovable property as
well (for example, evaluators are aware of a crahoase adjudicated by the Court of Bosnia
and Herzegovind in which two of the defendants were indicted wimong other charges,
money laundering on the base of purchasing reateegtom money they obtained from
organised crime including trafficking in personslgmocuring in prostitution).

123. The evaluators however detected some problemsatbae in relation to the language of
the money laundering offence in CC-BiH Article 20p@&s noted already in the first round
report. That is, evaluators of the previous rouadnfl that the offence did not reflect the
Vienna and Strasbourg Conventions with regardegtiysical elements of the offence, as the
“actus reu$ was subject to a financial threshold as well aghier qualification. All these
distinctive characteristics are still part of therec offence as they are underlined in the text
below:

9 See Paragraph 151 below.
1011 the first instance verdict, both defendantsenazquitted of the charge of money laundering beeati lack of evidence.
See first instance verdict on the website of thetco
http://sudbih.gov.ba/files/docs/presude/2007/Tagincevic_and_Others_-_Verdict_-_ ENG.pdf
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Whoever accepts, exchanges, keeps, disposes efjrusemmercial or other activity,
otherwise conceals or tries to conceal money opprty he knows was acquired through
perpetration of criminal offence,
« when such a money or property is of larger value
e or when such an act endangers the common econgpaice sof Bosnia and
Herzegovina
« or has detrimental consequences to the operatiorf;ancing of institutions of
Bosnia and Herzegovina,
shall be punished by imprisonment for a term betvsde months and five years.

124. Examiners of the first round understood that thesision has been drafted in this way for
jurisdictional purposes, that is, to ensure thdy serious cases are dealt with at state level.
Nevertheless, they had the opinion that even & thas a deliberate departure from the
language of the international texts in the domesiittext of Bosnia and Herzegovina, it could
cause great problems evidentially, if these elembave to be proved in each case.

125. As for the value threshold, its application ceryaiestricts the scope of the offence in CC-
BiH Article 209(1) as the laundering activitiestéd therein would establish the offence of
money laundering only if committed in relation tcomey or property of “larger value”.
Equally, the two alternative conditions that needoe proven, that is, whether the offence
endangered the common economic space of BosnidHarmkgovina or had it detrimental
consequences to the operations or financing ofngtitutions may add to this restrictive
character.

126. Nonetheless, from a dogmatic point of view, allséadeatures of the state-level money
laundering offence cannot be considered as anladgfigiency in compliance with Criterion
1.2 that requires the offence of money launderiigreded to any type of property, regardless
of its value, that directly or indirectly represerthe proceeds of crime. Considering the
multiple layers of criminal legislation and juristion in Bosnia and Herzegovina, it appears
quite a defendable argument that the coverageaté-tvel money laundering offence can
only be examined together with the scope of theewdaundering offences provided in the
Criminal Codes of the two Entities and¢Ro District, respectively. That is, when it comes t
the assessment of the scope in which money laumgleriactually criminalised, for example,
in the Federation of Bosnia and Herzegovina, bdtnces in CC-BiH Article 209 and CC-
FBiH Article 272 need to be taken into account sot@ determine the full coverage of
criminal legislation. Certainly, it is a further ggtion as to which court will have jurisdiction
over a certain money laundering offence and on wbatitions, nevertheless Criterion 1.2
can be considered as met until money launderingno#fs that fall outside the scope of state-
level criminal law can be subsumed under the sobplee respective non-state level Criminal
Code. Taking into account that neither of the doreaggravated) money laundering offences
in the Criminal Codes of the Entities andBy District contain any value threshold or similar
restrictive conditions, the evaluators see no meagay not to accept Criterion 1.2 as met in
every part of Bosnia and Herzegovina.

127. On the other hand, the evaluators need to note ftioat a more practical point of view,
the picture is not as clear as it appears at Bight. Such a combinative or rather
complementary application of state and non-statel leriminal legislation would normally
require a clear distinction between the scopesachgewhich is not the case in Bosnia and
Herzegovina. Instead, these scopes overlap eaeh tihthe extent that causes confusion
among the relevant authorities as regards thediafitheir competence which also may have
a negative impact on their involvement in moneyntiring investigations and prosecutions.
Overlaps between the scopes of money launderirencds are mainly caused by the way
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value thresholds like “large value” or “larger valyin other translations “greater value” etc.)
are applied in the respective state-level and nate-$evel criminal legislation.

128. While in other jurisdictions such value limits arearly defined by criminal legislation,
most likely in the Criminal Code itself and expragsn a sum of money or any similar way,
in Bosnia and Herzegovina they are the courts efilghest level, both in terms of the State
and the two Entities and & District, which are competent to define the ¢xanount of
money that corresponds to such limits. Court densilike this determine and, if necessary,
update all these value thresholds in accordanck thi# current economic circumstances
(inflation rate, stability of the market and econposic.) Although such decisions are brought
at all four levels of jurisdiction separately andtheut requiring any prior, formal
harmonisation, all the four respective courts egusdt the threshold of “larger valueieta
vrijednos) at 10.000 KM and that of “large value’dlika vrijednos) at 50.000 KM in both
state-level and non-state level relations.

129. What confuses the situation is, on the one ha®@B@E Article 209(2) which provides
that laundering offences, where the amount of thecqeds exceed 50.000 KM should
automatically fall under the exclusive competentestate-level jurisdiction and, on the other
hand, those provisions in all three non-state |&r@hinal Codes that render it an aggravated
offence of money laundering if the respective moreyproperty is of large value —
considering, that the 50.000 KM value limit is dpgd| as described above, as “large value” in
the legislation of the Entities anddo District and thus also establishes the competerfic
their authorities in this matter.

130. The main problem is that while criminal offencesmbney laundering appear to have
been perfectly harmonised with each other in mespects, it cannot be said about the issue
of value limitation as well as determination oftstand non-state level competence based on
such value limits.

131. Asregards the money laundering offence in CC-Biebvers

» ‘“larger value” money laundering (above 10.000 KMt mot exceeding 50.000 KM)
regardless of any further condition (as this is ohte two main options paragraph 1)

» laundering offence meeting the conditions providedrein i.e. the act endangers the
common economic space of Bosnia and Herzegovitm®detrimental consequences to
the operations or financing of its institutionsgaedless to the value of the proceeds
laundered (theoretically, even if this value isdvetl0.000 KM)

» either of the above offences if the value of prdseexceeds 50.000 KM (aggravated)

in other words, state-level jurisdiction should ldedah any money laundering offences above
the limit of 10.000 KM (“larger value”) as well aBose below this limitation but meet the
conditions described above.

132. The jurisdictions of the Entities and &p District have, however, explicit competence
over all money laundering offences without any rdda the value of the proceeds laundered.
Laundering of money or property below “large val#iat is, 50.000 KM) will therefore be
dealt with as unaggravated money laundering offépasagraphs 1 of the respective articles)
while such acts committed above this threshold @ahstitute the aggravated form of large-
scale money laundering.

133. As a result, there is a well-defined subset of ngdaendering offences that can equally
fall under the competence of either the state-lexghorities or those at the level of the
Entities and Btko District. This subset comprises money launderffgnces in which the
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value of the proceeds exceeds 10.000 KM (as themn@dwnot be state-level competence
below this threshold) provided that neither of the speaonditions mentioned in CC-BiH
Article 209(1) is met. Considering that neithertloé non-statéevel Criminal Codes defines
any maximum threshold above which a money laundesffence should necessarily be dealt
with at state level, there is a clearly visible ftich of competence between state and non-state
level authorities over this common subset of lavindeoffences, particularly that, as it was
regularly mentioned by domestic authorities dutimg on-site visit, the state-level jurisdiction
has no hierarchy over those at the level of theEwtities and Btko District.

134. Itis a further practical problem whether and hbwe prosecution is supposed to prove that
any money laundering activity (and especially thnee even meeting the state level “larger
value” threshold of 10.000 KM) endangered the commeconomic space of Bosnia and
Herzegovina or had “detrimental consequences” t® ¢perations or financing of its
institutions. Examination of the verdicts the CoaftBosnia and Herzegovina brought in
money laundering cases (which are available in iEmgbn the Internet) shows that
practitioners tend to interpret these conditions geparately, as they should be according to
the language of the law, but together with, ortmtiase of, paragraph (2) that threatens large
scale money laundering with a more severe punishn@ase examples show that merely the
fact that the volume of laundered proceeds exceBAé@D0 KM was sufficient to satisfy the
state-level prosecutors and judges so as to accep{or both) of the specific conditions in
paragraph 1 as being fulfilled. In this contexg @ourt ruled that the single economic space
of Bosnia and Herzegovina is endangered whieeamount of concealed money exceeds
50.000 KM. In another ca¥ethe verdict referred to the money that was derifrech tax
evasion and'was legalised and inserted in regular turnover thfe money and business
operations of (X Company) thesndangering the single economic space of Bil"a third
case, however, the same Court rifetat the perpetratot®y taking part in the commission
of the criminal offence, they received a largeruealof money for which they knew was
acquired through the commission of a criminal offsrafter which they used it in commercial
activities to cover it up, and such money endangigescommon economic space of Bosnia
and Herzegovina and has detrimental consequencéiset@perations and financing of the
institutions of Bosnia and HerzegovinaRepresentatives of state-level authorities addatd
the fact that the laundering activities were conmuditon the territory of more than one non-
state level jurisdiction usually gives rise to bishing the endangerment of the “common
economic space”.

135. Because of phenomena like these, it was alreadyrme@nded by evaluators of the first
round that clear guidelines need, in any evenlbetarawn up as to which cases should go to
the state-level court. Unfortunately, nothing appda have since been done in this respect.
Domestic authorities admitted in their replies e MEQ that “the difference between the
competence of the entities and competence of #ie bas not been clarified yet” adding that
it must mainly be the issue of interpretation af@mesness of the case and economic damage.

136. In addition to that, representatives of state-lemathorities of Bosnia and Herzegovina
made it clear during the pre-meeting that, accgrdinthe actual practice of the Prosecutor’'s
Office and the Court of BiH, only those money laerndg offences are considered to be
subsumable under CC-BiH Article 209(1) that involmeney or property above the 10.000
KM (“larger value”) threshold and, in addition tbat, also meet at least one of the two
conditions provided therein (endangering the commomnomic space of BiH etc.). That is,
the value threshold is considered as a conjunciivelition (as if there was “and” instead of
“or” in the respective provision) and the same gémsparagraph (2) which is equally
considered to be only applicable if the laundeonffgnce meets at least one of the additional

1 hitp://sudbih.gov.balfiles/docs/presude/2006/SabanENG_KPV_06_06.pdf

12 http://sudbih.gov.ba/files/docs/presude/2006/VaENG_KPV_05_06.pdf

13 http://sudbih.gov.ba/files/docs/presude/2008/VijaBavanovic_and_Another VERDICT .pdf
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conditions in paragraph (1). While the examinerdarstand that this approach is commonly
accepted in domestic judicial practice and indéearguably serves the practical application
of the law by overcoming the deficiencies of théstmg legal text, it cannot be considered
but a clearcontra legeminterpretation of the Criminal Code which does seem to be
acceptable as a proper solution for such shortagsnif the legislation.

137. The criminalisation of money laundering is basedath levels on a very extensive “all
crimes approach” as the scopes of predicate ofgergplicitly cover all criminal offences.
Under the Methodology, predicate offences havent@cat a minimum the range of offences
in each of the designated categories of offencexethto the FATF Recommendations. The
evaluation team found that all the designated caiteg of offences under the Glossary to the
FATF Recommendations are, with one exception meatldater, covered in the way that
certain offences, particularly those related talegatters that pertain state-level issues like
counterfeiting of currency or smuggling are prodder only by the CC-BiH, other offences,
particularly those not requiring the involvementtdte-level jurisdiction like murder, robbery
or theft are only dealt with by the Criminal Cod#ghe two Entities and Bko District, but
most of the categories are to some extent coveyall tiour Codes. (See Annex 2) The only
exception is the offence of market manipulationcihappears not to be criminalised under
the law of Beko District. (Although market manipulation is prbhed by Art. 76 of the BD
Law on Securities, the examiners could not find pnyvision in the said law or elsewhere
that would render the violation of Art. 76 a cririmffence.)

138. Evaluators of the previous round had already foilwad, according to the common opinion
of legal practitioners from different levels of minal jurisdiction, no conviction for the
predicate offence was necessary to establish hieatatindered assets were proceeds of the
predicate offence and to convict a person for tirainal offence of money laundering. This
opinion was confirmed beyond doubt in the preseand of evaluation.

139. State-level Prosecutor’s Office expressed alreadiie MEQ that It is not necessary that a
person is convicted of a predicate crime offenités considered that it is sufficient that legal
origin of property is not clear and that the proafa the basis of indications of predicate
crime offence are satisfactory’ln fact, the case practice of the Court of Bosni a
Herzegovina being available on the Internet in Bhglanguage supported this interpretation.
In one of the most important verdicts in this resifghe Court ruled thatn order for a new
criminal offence to exist it is not necessary titabe established in a court verdict that
property and money originate from a criminal offerand criminal proceedings do not have
to be indicated for a so called basic criminal offe, it is sufficient that the perpetrator
knows that the criminal offence has been perpeairate more precisely that the money and
the property acquired from a criminal offence.lri the same criminal case, the second
instance verdi¢t went even beyond this as the Court made direereate to the 1990
Strasbourg Convention (ETS No. 141) to which Bosmid Herzegovina became a member
state one week before this verdict was issued,irrgghat in the absence of explanations of
the lawmaker to CC-BiH Article 209 the Conventiathe instrument in interpreting this
provision, then explained on this base tlthe“predicate offence under national legislation is
not only the criminal offence detected, prosecuteddjudicated, but any form of criminal
behaviour punishable under the national law, wildngents of the criminal offence (...) under
the precondition (...) that the criminal activity whatever stage this activity may be generates
or is directly aimed to generate illegal benefiwhereby“it is the duty of the Court to
correctly qualify the activity from which the monggrives as a concrete criminal offence,
provided for in the law, and to establish the estise of elements of criminal offence of money
laundering.”

14 http://www.sudbih.gov.ba/files/docs/presude/200@thimovic ENG_KPV-17-05.pdf
15 http://www.sudbih.gov.ba/files/docs/presude/200@thimovic ENG_KPZ_12_06.pdf
49



140. Though state-level court verdicts necessarily réfethe offence as set out in CC-BiH
Article 209(1) the identical wording of all four mey laundering offences allows to conclude
that this issue is likely to be understood simylaat all levels of criminal jurisdiction in
Bosnia and Herzegovina. In any case, evaluatore amoross the same interpretation at the
level of the Entities and Bko District in course of the on-site visit whichrasigly implied
that prosecutors and law enforcement also havedimenon understanding that courts may be
satisfied that the laundered proceeds come froenargl type of predicate offence, like drug
trafficking generally, and not necessarily fromaatjzularised offence on a specific date.

141. None of the four money laundering offences coveplieitly the case where the proceeds
laundered on the territory of Bosnia and Herzegavsiem from a predicate offence
committed abroad. The first evaluation team had dpmion that the ratification of the
Strasbourg Convention, under which this is a mamglaglement, would render this question
an academic isstfenevertheless they recommended that this sort widering activities
should clearly be covered by criminal legislatiespecially if this issue became a problem in
court practice.

142. The evaluators were assured by representativessifduthorities, at both state level and
that of the Entities and Bko District that, according to the common underdiiag of the
respective provisions, the laundering of foreigmgeeds is unquestionably considered as
being covered by criminal jurisdiction over all tbeuntry. In fact, this opinion appears to be
supported by some case practice as well: as iveagioned above, there has already been at
least one investigation (in o District) initiated for laundering of proceedsedtly derived
from a robbery committed in Croatia. No verdict Hzeen brought, however, in money
laundering cases involving foreign proceeds andhaeiis it clarified whether money
laundering cases can be brought where the proceedsime derive from conduct that
occurred in another state (which is not an offetiiege) but which would have constituted a
predicate offence had it occurred domestically.

143. In three of the four different Criminal Codes,striot covered explicitly whether the offence
of money laundering applies to persons who comimeitpredicate offence. The only exception
is the CC-RS which contains a specific paragraptitfe criminalisation of the laundering of
own proceeds in Article 280(2)

(2) If the perpetrator referred to in Paragraphdf this Article is at the same time an
accessory or accomplice in the criminal offencet thesulted in obtaining money or
property gain referred to in the preceding Paragnaphe shall be punished by
imprisonment for a term between one and eight years

144. It needs to be noted at this point that the criniegislation of the Republic Srpska is, and
has been, unique in this respect and thereforpringous MONEYVAL evaluation team was
probably wrong when stating that this issue wasakycovered by CC-BD as well. The
evaluators were assured by the authorities 6k@District that the current Criminal Code of
Bréko District has never provided explicitly for thelisgeneris criminalisation of self-
laundering.

145. Money laundering offences in CC-BiH, CC-FBiH and-BD thus do not explicitly include
or exclude those who have committed both the latmgl@nd the predicate offence. Certainly,
the lack of clear provisions as regards the pungstirof laundering of own proceeds does not
necessarily mean that this sort of laundering dig#sis not covered by criminal legislation.
The only piece of related information the evalustfmund in the MEQ implied, nonetheless,
that self-laundering fell, at least in state-levelations, outside the scope of the money
laundering offence: the Ministry of Justice of B@smand Herzegovina stated tHét is a

16 Ratification took place on $0March 2004.
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position of BiH judicial practice that crime offemof money laundering cannot be transferred
to a perpetrator of a predicate crime offence”

146. Evaluators of the previous round were advised biedevel prosecutors and those from the
Federation that prosecution of “own proceeds” lasimd) was then considered possible
though there had been no judicial confirmationtoa + nonetheless, at the time the report was
adopted, judgments of the Court of Bosnia and Hgiea had already confirmed this
possibility at state level (which judgments mustéaince been forgotten or repealed as no
reference was made to such cases in this round.iFkvhy it was unexpected in the present
round of evaluation to hear extraordinarily diveogenions in this respect nevertheless this is
what actually happened in course of the on-sitié. vis

147. Representatives of the Ministry of Justice of Basand Herzegovina confirmed their
statement quoted above adding that the same appi®aapported by the judicial practice in
the Federation of Bosnia and Herzegovina where tsowould convict the perpetrator
exclusively for the predicate offence while his sedpuent laundering activities would only be
taken into account as an aggravating circumstandenat as a second count. That is, self-
laundering could not constitute a crime on its osuen if the predicate offence would no
longer be punishable. The same opinion (i.e. thielaaenderer cannot be punished for both
crimes) was supported by some representatives eofstate-level Prosecutor’'s Office too.
Others from the same office, as well as judges ftbenCourt of Bosnia and Herzegovina,
however, could see no reason for not chargingatederer of his own proceeds both with the
predicate offence and money laundering. The sanigiompwas expressed by prosecutors
from the Federation — even if no concrete casetipeaat Entity level could, as yet, support
such an argumentation.

148. In spite of the opposite interpretation of otheatestievel bodies such as the Ministry of
Justice and, to some extent, the state-level Putses Office, the recent judicial practice of
the Court of Bosnia and Herzegovina appears togrése the notion of self-laundering, that
is, the authors of the predicate offence could &leoconvicted for the money laundering
offence. Among the verdicts brought by Sectionfilhe said Court (that deals with Organised
Crime, Economic Crime and Corruption) a part of ahhis available also in English on the
website of the Court_(www.sudbih.gov)bhe evaluators found some case examples, where
the Court ruled that laundering of own proceedslse considered a criminal offence (it needs
to note that all these verdicts were brought dfieradoption of the first round report). In one
of these cases (where the defendant was not chaiglecself-laundering) the final verdftt
states that the money launderdoés not have to commit the basic criminal offertcequld
be committed by anyonethich obviously implies that that the basic (pret#) offence can
also be committed by the launderer himself. In aeotase, to which reference was already
made in this report, two defendants were indictéti wredicate crimes such as trafficking in
persons and procuring in prostitution together witbney laundering they committed in order
to conceal the proceeds derived from those crimasd-even if they were acquitted of the
charge of money laundering, this decision was basethe lack of evidence and not on the
inadmissibility of the charges. As for the Fedematand Béko District, the evaluators have no
information about any local judicial practice orseainvolving self-laundering.

149. Surprisingly, there has not been much judicial ficaceven in the Republic Srpska where, as
mentioned above, self-laundering is explicitly agdred by criminal legislation though neither
the MEQ nor the interlocutors the evaluators mesite could mention any case examples
based on the specific offence in CC-RS Art. 280(2)e evaluators note at this point that,
according to the said provision, the author of fhiedicate offence is threatened with a
significantly more severe penalty for the basienéfe of money laundering than a third party
laundering on behalf of others (up to 10 yearsemdtof 5) which sanction appears overly

7 http://www.sudbih.gov.ba/files/docs/presude/200@thimovic ENG_KPZ_12_06.pdf
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rigorous, especially because it would still be clated with the punishment imposed for the
predicate offence.

150. Criterion 1.7 requires that there should be appatgrancillary offences, unless this is not
permitted by fundamental principles of domestic.lémvall levels of the criminal legislation
of Bosnia and Herzegovina, most ancillary offenaes provided by the General Part of the
respective Criminal Codes with a potential appliigtto any criminal offence defined in the
Special Part, including money laundering.

151. As for attempt, it needs first to be noted tha¢ragited money laundering is at least partially
covered in the money laundering offence itselfespect of concealmentatherwise conceals
or tries to conced). Considering the similarities between the money duimg offences, it
is obvious that all four Criminal Codes provide &ui generiscriminalisation of such an
attempted act which may therefore establish a cetegloffence on its own.

152. Apart from this, general criminal principles oneatipt apply to all the other ways money
laundering can be committed. According to Article(D) of the CC-BiH, punishment of
attempt applies, as a general rule, only in casgiofinal offences for whickthe punishment
of imprisonment for a term of three years or a msezere punishment may be imposed”
while the attempt of a less serious offence ispustishable unless it is expressly provided by
law. Money laundering is, as quoted above, thremtemith imprisonment of six months to
five years therefore the attempt of this offenceeigdently subject to criminal liability.
Pursuant to Article 26(2) the attempt shall be phed within the limits of the punishment
prescribed for the same criminal offence as ifaid fbeen completed. An “attempt” as defined
by Article 26(1) is necessarily a deliberate &ethpever intentionally commences execution
of a criminal offence..) so it is not applicable to the negligent formnodney laundering.
Criminal Codes of the two Entities and¢Bo District contain similar provisions (CC-FBiH
and CC-BD Article 28 CC-RS Article 20).

153. Further ancillary offences are similarly sanctioredthe base of intention. Article 30(1)
provides thatwhoever intentionally incites another to perpetat criminal offence shall be
punished as if he has perpetrated such offerndeaile in case of criminal offences threatened
with imprisonment of three years or more, the grcishall be punished as for the attempt of
the criminaloffencé even if the offence has never been attempteddlarB81[2]). The same
sanction applies, according to Article 31(1), faylody who fntentionally helps another to
perpetrate a criminal offence’At this point, Article 31(2) provides a list obreducts that are
particularly to be deemed acts of helping the peapar, where one can find, among others,
“to hide the perpetrator, the tools used for perpéhg the criminal offence, traces of the
criminal offence, or goods acquired by perpetratajrihe criminal offenceWwhich appears to
be in some overlap with the money laundering oféeitself as defined in Article 209(1) for
as much as the latter also includes, in fact, calireg the traces of or goods (proceeds)
acquired from the predicate offen®e.Nevertheless, the examiners were assured by
practitioners from all levels of jurisdiction dugrihe pre-meeting that these provisions would
not actually collide as the application of Artid@9(1) as a sui generis criminal offence would
prevail. ldentical provisions can be found in CB#ff and CC-BD (Article 32-33 in both)
and almost the same rules apply in the Republiskarpwvith a minor difference as regards the
minimum level of imprisonment (not three but fiyears or more) related to the punishment
of ineffectual incitement (CC-RS Article 24-25).

154. Domestic criminal legislation also covers stageerohe which are in advance of the other
ancillary offences discussed above. Conspiracytonait as well as preparation for a serious
criminal offence constitutes two separate offericesll four Criminal Codes of Bosnia and

18 |In the original version, the same terms are aggiieth in Article 31(2) for “hide” and in Article@®(1) for “conceal”
(prikrivanje/prikrije for concealment).
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Herzegovina. In the state-level Criminal Code ticey be found under Article 247-248 as
follows:

Conspiracy to Perpetrate a Criminal Offence
Article 247

Whoever agrees with another to perpetrate a criinoféence prescribed by the law of
Bosnia and Herzegovina, for which a punishmentngfrisonment of three years or a
more severe punishment may be imposed, unlesswgehganishment is foreseen for
conspiracy of a particular criminal offence, shakt punished by a fine or imprisonment
for a term not exceeding one year.

Preparation of a Criminal Offence
Article 248

Whoever procures or prepares means or removes dbstar engages in any other
activity that creates conditions for a direct peima¢ion, but is not a substantive part of
the act of perpetration, of a criminal offence mmsed by the law of Bosnia and
Herzegovina, for which a punishment of imprisonn@nthree years or a more severe
punishment may be imposed, unless a heavier puerdhimforeseen for preparation of a
particular criminal offence, shall be punished byfi@e or imprisonment for a term not
exceeding three years.

155. Considering the range of punishment that can bedag for money laundering, there is
no doubt that the latter offence must also be ddefserious” so it falls within the scope of
the above provisions. Conspiracy to commit as wsllpreparation for committing money
laundering are therefore punishable under CC-Bikk $ame is true for CC-FBiH and CC-
BD as both of these Codes contain provisions siniilahose quoted above (Article 338-339
and 332-333, respectively) while CC-RS only cowamsspiracy, also roughly in line with the
state-level legislation (Article 384).

156. As it was discussed above, all four Criminal Coplexvide for aggravated forms of the money
laundering offence. What is equally covered byCaltles is large-scale money laundering, that is,
cases where the money or property subject to lainglexceeds a certain amount which is, as
discussed above, 50.000 KM as regards CC-BiH wiéfined as “large value” in the other three
Criminal Codes. Offences like this can be foundCiG-BiH Article 209(2) CC-FBIiH Article
272(2) CC-RS Article 280(3) and CC-BD Article 26b(and are equally threatened with
imprisonment for a term between one and ten years

157. The Criminal Code of Republic Srpska is uniquetas the only one that contains further
aggravated forms of money laundering. One of thedriicle 280(2) to which reference was
already made in relation to the criminalisation s&fif-laundering and which requires no
further comments here. Another one can be fourmiagraph (4) according to which:

(4) If the criminal offences referred to in preaegliParagraphs are committed by a
group of people who joined with the intention omooitting such criminal offences,
the perpetrator shall be punished by imprisonmeniafterm between two and twelve
years.

Recommendation 2
158. It is expressly set out in all four Criminal Codbat the respective criminal offences provide
for the actual knowledge standard in respect osghwho engage in money laundering

activity, as required by Criterion 2.1. The mergldment of the money laundering offence
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thus requires knowledge of acquisition through pegtion of criminal offences, and indeed,
this standard was already mentioned as “establigheprudence” of the Court of Boshia and
Herzegovina in a verdict (2006) in which the sa@u@ ruled thatit is necessary to establish
that the perpetrator knew that the money or propestibject of laundering,, derives from the
criminal offence (...) It is important to establishrh the established facts and circumstances
that the accused knew that the money he receivededefrom an action which could be
gualified as a specific criminal offence. His inteshoes not need the (sic) include the
knowledge of all elements of the predicate offeand,in particular it does necessarily have
to be established that the perpetrator correctly moperly characterised the predicate
offence legally. It suffices that from all factui@ticumstances the perpetrator concludes that
the money received was ‘dirty’ because of thealggocess of its production.”

159. Considering that neither level of Bosnia and Heozé&gan criminal legislation contains any
explicit provision whether the intentional elemerita criminal offence, including money
laundering, may be inferred from objective factualcumstances, it was already
recommended by evaluators of the previous rount dlaifications be made, at least in
guidance, that this knowledge element is capableedofg determined by a court on the basis
of objective factual circumstances.

160. The evaluators of the present round were assureddgystrates (prosecutors and/or judges)
from various levels of jurisdiction that circumstiah evidence is admissible in this respect,
that is, drawing inference from facts in order toye mens reastandards might be sufficient
in criminal proceedings.

161. Evaluators found even more important that anothrel fverdict the Court of Bosnia and
Herzegovina achieved in a money laundering cas@5)2provided for excellent guidance in
this respect. The state-level court defined thatadge standard is actually capable of being
inferred from objective factual circumstancé&nowledge is often not subject to proof by
direct evidence, but instead must be inferred fedinthe facts and circumstances in the case,
through free evaluation, in the sense of Articlé XIPC-BiH.” In this concrete case, for
example, such circumstances led to conclusionttifedefendant had been aware that cash
taken by his accomplice and later transferred backhe alleged tax evaders, had been
acquired through criminal offence, taking into aaebthe legal position of the accused in the
fictitious company they used for laundering purposeis professional experience in this
respect, the characteristics of the actual conmecind cooperation between him and his
accomplice as well as the lack of legal businesheaif company.

162. At this point, the evaluators note that, as fathay can have an overview of the case practice
of the Court of Bosnia and Herzegovina on the baifsike verdicts available on the respective
website in English, the state-level prosecutorseapgd to seek plea agreements with a
significant frequency, that is, in 10 out of 16 magriaundering cases in which these verdicts
were issued the court decision had been basedpteaayuilty agreement as a result of which
evidentiary issues such as inference from factiramstances became irrelevant. (In fact,
some representatives of the prosecution expressedirc criticism regarding the excessive
application of this instrument in criminal cases.)

163. As far as the mental element is concerned, dejimstin all four Criminal Codes go beyond
the international standards with regard to theivecage of negligent money laundering,
pursuant to Article 209(3) CC-BiH, Article 272(3)CaFBiH, Article 280(5) CC-RS and
Article 265(3) CC-BD. These provisions are pradhjc@entical and read as follows:

If the perpetrator, during the perpetration of treiminal offences referred to in
paragraphs 1 and 2 of this Article, acted negligemiith respect to the fact that the money
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or property gain has been acquired through perpitraof criminal offence, he shall be
punished by fine orimprisonment for a term not exceeding three years.

164. Where the paragraphs to which reference is madthareore offences and aggravated cases
in each Criminal Codes respectively (and this isywhe CC-RS provision refers to
paragraphs 1, 2 and.3As for the phrase in bold underlined lettersgan be found in all
versions except for that in the CC-RS - that is,d¢himinal legislation of Republic Srpska is
more rigorous towards negligent launderers adatval for no alternative punishment in this
respect. Negligent money laundering is thus a crihmeughout the country, however, the
evaluators have no information whether this pravidias ever been applied in practice.

165. Corporate criminal liability had already been imlmged in the laws of Bosnia and
Herzegovina by the time of the last evaluation,ifgnincorporated it into the respective
Criminal Codes (the relevant sets of rules carobied in all four Codes under Chapter XIV).

166. According to CC-BiH Article 124 a legal person dhag criminally liable*(a) when the
purpose of the criminal offence is arising from tt@nclusion, order or permission of its
managerial or supervisory bodies; or (b) when itanagerial or supervisory bodies have
influenced the perpetrator or enabled him to pergtet the criminal offence; or (c) when a
legal person disposes of illegally obtained propegain or uses objects acquired in the
criminal offence; or (d) when its managerial or smgsory bodies failed to carry out due
supervision over the legality of work of the empks/.

167. All legal persons (with the exception of Bosnia &felzegovina, its two Entities andd®o
District, cantons, cities, municipalities and loc@mmunities) have criminal responsibility.
This rule similarly applies to domestic and foreiggal persons for criminal offences
perpetrated within the territory of Bosnia and Hgmavina. Both can also be liable for
criminal offences committed abroad, if a legal perdas its seat or if it carries out its
activities in the territory of Bosnia and Herzegwy; if the offence was perpetrated against the
State of Bosnia and Herzegovina, its citizens aneldic legal persons. Special procedural
rules applicable in case of legal entities can duendl in Chapter XXVII of the Criminal
Procedure Code of Bosnia and Herzegovina (“OffiGalzette of Bosnia and Herzegovina”
3/03 etc. hereinafter: CPC-BiH).

168. Liability of legal persons does not exclude crinhiligbility of physical persons responsible
for the criminal offence. Legal persons may be higlole for all criminal offences under the
CC-BiH (and respectively in the other Criminal Cedas non-state level legislation is
concerned) and other criminal offences defineddy, unless the criminal offence specifically
excludes or limits punishments for legal person€-@H Article 125) and therefore money
laundering and financing of terrorism are offenasch apply to legal persons.

169. According to CC-BiH Article 131, legal entities mé&g punished with a fine, seizure of
property and dissolution of the legal person. Fsteal not be less than 5,000 KM nor exceed
5 million KM but if by perpetrating the criminal fefnce, the legal person has caused material
damage to another party or the legal person hag @oim possession of an unlawful material
gain a fine can be imposed up to the doubled amotithe maximum (Article 132 with
further specification as regards meting out fimegiticle 144). The seizure of property of a
legal person — that is, seizing either the halft®fproperty, or its major part, or the entire
property — may be imposed for criminal offenceg#tened with imprisonment for a term of
five years or more (Article 133). The court magpmounce the dissolution of the legal person
in case its activities were entirely or partly lieised for the purpose of perpetrating criminal
offences (Article 134). Apart from these, there &wgher security measures available for
sanctioning legal persons under CC-BiH Article B8i¢h as the publication of the judgement
as well as the ban on performing certain econowtigites.
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170. As for non-state level criminal jurisdiction, thei@inal Codes of the Entities and d&&o
District define the legal basis for the criminaHility of legal persons likewise and provide
for the same sanctions as discussed above.

171. That is, there is a sound legal basis availableiadeed, as far as verdicts brought by the
Court of Bosnia and Herzegovina are concernedetherve already been prosecutions and
convictions against legal persons also in moneydating cases. Among the verdicts the
English version of which can be downloaded from thebsite of the said Court
(www.sudbih.gov.bp the evaluators found at least one money laundesase from 2004 in
which a legal entity (a company serving as vehictdaundering the proceeds of tax evasion)
was found guilty of money laundering in a final diet*® and its dissolution was ordered. In
another case, the court imposed a fine on thredasioompanies finding them responsible for
money laundering, but all three were subsequertidpigted upon appellation because at the
time of the perpetration the criminal liability tfgal persons had not yet been introduced in
the respective Entity. In any case, the evaluaiees! to note that the number of prosecutions
and convictions against legal persons in moneydating cases could and should be higher,
taking into consideration that the vast majority snich cases are related to laundering of
proceeds derived from tax evasion that is committedugh legal persons i.e. companies set
up for this purpose. Even among the verdicts thatazailable in English, the provisions of
Chapter XIV CC-BiH could obviously have been apglagainst such legal entities but there
had been no indictment in this respect (the onlgsuee regularly applied was the confiscation
of proceeds from bank accounts of the companies).

172. Natural and legal persons, once convicted of mdaeydering, are subject to effective and
dissuasive sanctions under all of the respectivieniGal Codes, taking into account the
sanctions for other crimes and according to the@eucal situation. As for criminal sanctions
against natural persons, any form of money launderis equally threatened with
imprisonment as principal punishment, without alétive. The range of punishment is 6
months to 5 years of imprisonment in respect ofuhaggravated form of the offence (CC-
BiH Article 209[1] and similar provisions in thehar Codes) while it is 1 to 10 years in
respect of the aggravated offences of large-scaleesnlaundering, as it was discussed above
(Article 209(2) and similar provisions in other @®). Specific aggravated forms that can only
be found in the legislation of the Republic Srpske threatened with imprisonment ranging
from 1 to 8 years in case of self-laundering (CC/ARScle 280[2]) while 2 to 12 years when
the offence is committed by a group of people jeiith the intention to commit such offences
(Article 280[4]). Moreover, as discussed above nethee negligent forms of money laundering
(CC-BiH Article 209[3] and similar provisions intwr Codes) is subject to serious terms of
imprisonment.

173. Apart from being effective and dissuasive, thesetians are also proportionate, with a
potential exception as regards self laundering@RS where it seemed quite unusual to the
examiners (as it did to the previous team, too) tihe otherwise favourable incrimination of
“own proceeds” laundering attracted a higher pgnétian laundering by third parties.
Evaluators of the previous round suggested revigwie policy reasons for this which, on the
other hand have since remained unclear.

174. Imprisonment is thus the primary (and in the Repuldrpska, the exclusive) form of
principal punishment that is applicable in respganoney laundering. The court has the right
however to impose fines, even in money launderagges, as a supplementary punishment in
addition to the imprisonment. All four Criminal Gesl provide that for criminal offences
motivated by greed, a fine may be imposed as aesaocy punishment even when that is not

19 http://www.sudbih.gov.ba/files/docs/presude/200B/FENG_KPZ-22-04.pdf
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specifically prescribed by the [aWCC-BiH Article 41[4] CC-FBiH and CC-BD Article 5]
CC-RS Article 31[2]) which may obviously increade teffectiveness of the sanction. Fines
are imposed in daily amounts or, when it is notsgs, in a fixed amount. As for the former,
the court first takes into account the daily incamfi¢he person against whom the fine is going
to be imposed, then determines how many multiplékai are proportionate to the gravity of
the offence within the range of 5 to 360 daily imes, while up to 1500 daily incomes for
offences motivated by greed (and even beyond ithis if the value of proceeds derived from
such an offence exceeds 1 million KM). Fines imploisea fixed amount range between 150
(only 50 in CC-RS) and 50.000 KM, while up to 1 lioih KM in case of offences motivated
by greed. The fine cannot be collected by forcejms@ase of non-payment it would be
substituted by imprisonment. (CC-BiH Article 46-@C-FBiH and CC-BD Article 47-48 CC-
RS Article 35-36).

175. To the extent the convictions so far achieved a@nha to the evaluators, all of the some
17 persons involved in those cases and convicteanfimey laundering were sentenced to
imprisonment (either enforceable or suspended)imgngp to 3 years in cases where charges
comprised exclusively money laundering while utgears 6 months in case of compound
punishment (where money laundering was only ond®ftharges). In two of these cases, the
court imposed fines (20,000-80,000 KM) on two deants, in addition to the imprisonment
they were otherwise sentenced to.

176. Turning to legal persons, the applicable crimiraidions have already been discussed as
well as the few examples on their actual applicatib is worth adding, however, that the
amount of fine that can be imposed on a legal pefsocriminal offences threatened with a
fine or imprisonment for a term not exceeding threars can be, according to the rules set out
in CC-BiH Article 144, maximum 850,000 KM but natomeding 10 times of the amount of
the damage caused or material gain acquired (dissolmay be applied instead of the fine).
For offences threatened with imprisonment up tedhyears at least, the maximum fine is
2,500,000 KM (not exceeding 20 times of the aboventioned amounts) however for
offences for which imprisonment for a term of fiyears or more is prescribed (like any forms
of intentional money laundering) a property seizouaishment may be imposed instead of a
fine.

Statistics

177. Criterion 32.2 (b)(i) requires that competent atities maintain comprehensive statistics,
among others, on money laundering investigatiomgsgrutions and convictions, and the
authorities of Bosnia and Herzegovina actually jest certain statistical information on
these issues. Nevertheless, the evaluators dradticonvinced about the completeness and
comprehensiveness of these statistics and whatlkeioavhat extent such statistics are in fact
kept and maintained on a regular base. In fact, abh@uation team was given visibly
incomplete statistics in the MEQ to which hardly adequate completion could have been
achieved during of the on-site visit while sometloé relevant additional data were only
submitted to the team weeks after. All these intplgt no statistics specifically related to
AML-CFT issues are kept in any part of the courgtnd the relevant data are, to the extent
possible, gathered merely for the purposes of vhkiation.

Table 4: Investigation, prosecutions and conviction in ML al FT

Year Received Reports Order for Indictments Verdicts
Conducting an
Investigation

reports persons | reports persong reports personsreports persons
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2005 20 50 13 31 4 8 6 11
2006 17 42 17 39 9 59 8 17
2007 13 40 8 18 4 7 4 16
2008 9 19 4 20 2 3 5 7
Total 59 151 42 108 19 14 23 51

178. According to the latest statistical data receiviedywever, some general conclusions can
obviously be drawn which are, on the other hantly fin line with the observations of the
team during and subsequent to the on-site visittherkfore are not likely to be affected by
possible minor changes in the respective statldtgares.

179. The most important development is that the monegdaring offence is no longer without
case practice in Bosnia and Herzegovina. The ColmBosnia and Herzegovina tries a
number of money laundering cases every year andeipective verdicts of first and second
instance are available on the website of the Cdaldo in English language in cases
adjudicated with the involvement of internationaldges and prosecutors) providing a
priceless database of Bosnia-Herzegovinian judpiattice in such matters.

180. On the other hand, it was also noticed that moaagdering as a criminal offence is almost
exclusively dealt with at the level of the Statettis, the respective investigations are led by
state-level prosecutors (even if not all of theseestigations are actually conducted by state-
level SIPA) and indictments are tried by the CaafrBoshia and Herzegovina. Accordingly,
the evaluators were informed about a relatively loumber of money laundering cases
prosecuted and adjudicated at the level of theiEstnd Btko District.

181. The evaluation team therefore attempted to cldh&reasons why money laundering cases
were distributed so unevenly among the differentt duleast theoretically, equally competent
jurisdictions in the country. They found that whéppropriate criminal provisions were at
place at every level, they overlap significanthddhere is no clear demarcation between the
respective provisions. Even if the four money laenmy offences appear to use similar
language as regards the physical (material) elesnetfite overall money laundering
criminalisation suffers from the lack of harmonisat when it comes to the mutual
applicability of the respective rules. The compgti@riminal Codes are unable to specify
which money laundering cases should definitely &éaltdwith by state-level jurisdiction. The
specific conditions provided in CC-BiH Article 2a9(are too vague to be applicable in
practice, and indeed, practitioners seem to mixntlhup with the issue of value thresholds
which is, on the other hand, equally confusing. Aguity can also be noticed in the following
statement of the Progress Repdift:a major case of money laundering is at stakdiick
involves interests of state (...) such cases camdmsferred from entity to the state level. The
financial threshold is 50.000 KM"Taking also into account that there is no hienarch
criminal law, that is, the criminal legislation thfe Entities and Bko District is definitely and
constitutionally at the same level as that of tketeSof Bosnia and Herzegovina, the overlap
between the competing provisions is just tangible.

182. In such a situation, it is crucial what approactioifowed by non-state level authorities as
regards the distribution of money laundering cgs#entially subsumable under both CC-BiH
Article 209 and the respective provisions of thétesevel Criminal Code, that is, whether
they would struggle for keeping a case, which caalkb be prosecuted under state-level
legislation, in their competence or they would tékis opportunity to pass the case to state-
level authorities. The evaluators found that witigte-level authorities as well as those from
FBiH considered that all money laundering offensgre the volume of laundered proceeds
exceeds 50.000 KM would automatically fall undex #tope of CC-BiH and thus forwarded
to the state-level authorities, those of the Repubipska emphasised that according to the
CC-RS they could and would prosecute any moneydeumng offences regardless of the
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volume of the proceeds. (It needs to be noted, tiery¢hat the evaluators were not informed
about any concrete cases in RS relations to sugipsiprinciple.)

183. As a result, the uneven distribution of money larnmy cases cannot be deduced from
differences in criminal substantive laws. Instethe, evaluators have the impression that with
state-level competence over money laundering offeriotroduced and specific state-level
law enforcement authority set up for this purpaseney laundering is generally considered
by non-state level authorities as a phenomenomfeilg to the responsibility of the state and
thus being subject to state-level prosecution. Blate level authorities thus forward all
money laundering cases detected or proceedingat@uf to the extent they involve proceeds
of “larger value” according to CC-BiH Article 209(fio the competent state-level bodies (let
alone laundering cases with proceeds exceedinQl@00 KM limit as described above) a
possible outcome of which is that the authoritiethe Entities and Rko District, not being
motivated by the existing legal background to fartmoney laundering cases in their
jurisdiction, will focus on other aspects of crirlity instead. As it was expressed by one of
the interlocutors the team met in the country, moleindering seems to be “a victim of
constitutional problems” in Bosnia and Herzegovina.

184. As for the typical character of the money laundgriceses generally in Bosnia and
Herzegovina, nothing seems to have changed simcprévious round of evaluation. Almost
all cases are still related to a specific sortanfnidering activities, that is, the concealing of
cash proceeds derived from evasion of sales td&galised by involvement of fictitious
companies the managers of which usually take adréhe cash providing false invoices or
other fictitious documents as regards its originctslaundering activity is still said to be
widespread in the entire country and sometimes dteuhon significantly large scale.

185. The evaluators were not made aware of any finaliction for money laundering in
relation to other predicate offences, especialbséhrelated to organised criminality, even if
domestic authorities otherwise conduct investigeticand prosecutions for the typical
proceeds-generating crimes (like drug trafficking)ite regularly. Most practitioners the
evaluators met could not recall a single moneydaving case they had come across in their
practice, let they be prosecutors or judges frotheeilevel of jurisdiction, with predicate
offences other than tax evasion. Subsequent torikste visit, the BiH authorities reported
that there had already been two money launderisgscaiied by the Court of BiH where the
predicate offence was trafficking in human beingse( of them ended up with an acquittal
while the other was still pending) as well as agdrmoney laundering case being still in the
investigative phase. All in all, considering thaganised and other proceeds generating
crimes, particularly drug crimes, trafficking inthan beings and others are actually virulent
in Bosnia and Herzegovina, the overrepresentatiotabo evasion crimes among predicate
offences to money laundering evidently lead to dhestion why the laundering of non-tax
related crimes is hardly if at all prosecuted eithe state level or that of the Entities and
Brcko District.

186. It appears that in most of the cases, the prosetuti non-tax related offences is mainly
targeted at proving the predicate crime and thukurtber investigation takes place to follow
the trail of the proceeds and to discover theintkring. As investigations are led by the
prosecutor, the main responsibility lies in theant and indeed, among the possible systemic
reasons, reference was made first to the undeérggadhd under-equipping of the prosecution
service and to the extent they are overburdenel watiter cases. Representatives of law
enforcement authorities from various levels of jilmesdiction told the evaluators that, when
investigating predicate offences, they would atsestigate into laundering activities as well
but this approach is usually not supported by tresgcutors. All the relevant authorities
admitted that there should be more financial ingasibns conducted and called for the
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introduction of the reversal of the burden of praoforder to effectively overcome this
deficiency.

187. As far as money laundering cases tried by the CotirBosnia and Herzegovina are
concerned, delays in court proceedings were refeiweas a deficiency as the judges are
struggling with significant backlogs in their cas@snong the possible reasons reference was
made to the excessive workload of practitioners, ldtk of the specific expertise that is
needed to efficiently deal with economic crime saas well as to evidentiary problems in
prosecutions as regards proving, for example,ghaerty items of a defendant were actually
purchased for the proceeds he had previously aatdmom crime. Furthermore, as in case of
the prosecution service, the judiciary suffers freemious understaffing. At the level of the
State, the proper functioning of the ProsecutorfBc® and the Court still depends on the
contribution from the international prosecutors arayes working for these bodies.

188. Another obstacle to effectively prosecuting moreynidering is that neither of the Criminal
Procedure Codes provides for prosecuting or camgctny defendant in absentia so
whenever the perpetrator successfully evades heimjved into the proceedings he cannot
be indicted or convicted even if the evidence agjalim has already been gathered by
authorities. As it was explained during the pre-timge trying in absentia had been possible
under the previous Criminal Procedure Codes beirfgrice until 2003 but was abandoned in
the new Codes, partly because of practical rea@lesge number of such cases needed to be
retried after the defendant reappeared and in masgs the previous verdicts that had been
delivered in absentia proved to be unfounded). &@miners nevertheless share the concerns
of some practitioners they met onsite and are ttmwinced that this feature of domestic
procedural law can particularly be abused by cratsirpossessing double citizenship who,
being investigated for criminal offences, can galghve for neighbouring Serbia or Croatia
which refuse to extradite their own citizens andirttCourts may be not prosecute as an
alternative. This concern was already raised inpfeeious round of evaluation as one that
may need resolution on a regional basis if it s&lp undermines the effectiveness of money
laundering criminalisation, even if such an isssendt capable of recommendation by the
evaluators.

2.1.2 Recommendations and comments

189. The most serious deficiency of the anti money lawimg) regime is the lack of clear
demarcation between the scope of the money laurgl®ffences in the different Criminal
Codes that may consequently result in conflictahpetences. Certainly, a possible solution
the evaluators could recommend is the harmonisatiothese offences to achieve clear
limitations to define, at all levels, as to whidmses should definitely go to the State Court and
which cases should be dealt with at the level efEntities and Biko District, with the less
overlaps the better. Instead of this, however,emuators of the present round advise that
consideration should be given, as soon as possible whether it would be more effective to
restrict all money laundering cases to the StatariCand abolish the Entity and &o
District jurisdictions. The team was informed dgrithe on-site visit that new criminal
legislation, being in drafting phase at the momemtyld criminalise money laundering only
by the state level legislation which approach ghhi welcomed by the evaluators, especially
as it would also be in line with actual practiceendy as far as the evaluation team was
informed, money laundering investigations, proseastand convictions take place primarily
at state level.

190. If domestic authorities finally choose not to criraiise money laundering exclusively at
state level, they urgently need to review the comas in CC-BiH Article 209(1) and
especially those not related to value thresholti® @xisting conditions, as provided by law,
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are overly ambiguous and thus very unlikely to 8ecuately proven in a criminal procedure
(and this is why practitioners mix this up with wallimitations) so they should either be
replaced by more precise criteria (like the invahemt of organised criminality in the
predicates, the fact that the offence was commitethe territory of more than one non-state
level jurisdiction etc.) or substituted merely by tapplication of value limitations.

191. Although the value thresholds, applied to some réxtey all four money laundering
offences, cannot be considered as being explicilgtrary to Criterion 1.2 and they can
actually be an appropriate means in defining coemmts of state and non-state level
authorities in this field, the evaluators consittet these thresholds in their present form and,
in case of state-level legislation, also theirtietato the further conditions discussed above,
are overly confusing and cause much legal uncegytaiAs a minimum requirement,
definitions of these thresholds should be publicipwn (according to the experiences of the
team, this is not the fact at present time) andilshileally be provided for by the legislation
(such as the Criminal Code). At the State leved, ¢lwaluators urge to fill the gap between
positive criminal law and actual judicial practige this respect by finding an adequate
legislative solution instead of the curreointralegeminterpretation of the law.

192. As for the coverage of the money laundering offenemither of the definitions is in full
accordance with Article 3 of the Vienna Conventand Article 6 of the Palermo Convention
as far as material elements of the offence areezoed. The transfer of property is not clearly
covered by either of the respective provisions ewveh if it seems to be clearly considered by
judicial practice, throughout Bosnia and Herzegayias being part of the money laundering
offence, this loophole would better be covered fpyrapriate legislative steps to be taken.

193. In order to fully comply with Recommendation 1 thethorities of Btko District should
also criminalise market manipulation in their regpe legislation (either in the Law on
Securities or elsewhere) to ensure that the rafhgdfences which are predicates to money
laudnering include all required categories of ofsin all the relevant forms.

194. With regard to practical issues, evaluators ofgiresent round reiterate the recommendation
given by the previous team according to which itigesors and prosecutors need to have a
clear understanding of the importance of moneydating beyond the tax evasion and fiscal
predicates if money laundering criminalisationdbe meaningful. Effective implementation
of money laundering incrimination should urgentéydrhieved beyond the tax predicate.

195. In this context, it also needs emphasising tharfaial investigation into proceeds, which
occurs very rarely if at all in practice, needsbEcome an integral part of investigation of
various proceeds generating offences which willielsly generate more money laundering
investigations in a wider range of predicates. #ds to be achieved, more resources and
trainings are clearly needed especially by thegaaton service.

196. The notion of own-proceeds laundering is still sommonly understood and thus is not
addressed adequately at some levels of jurisdicdthough self-laundering was explicitly
criminalised as a separate offence only in Repudripska, neither of the other three Criminal
Codes exclude its punishment (they do not spebd#y predicates be committed by someone
else etc.) nevertheless the practitioners havéytatavergent opinions as to whether and how
launderers of own proceeds can be prosecuted. Xamimers therefore advise that for
consistency purposes the state-level incriminai®mwell as those in the Federation antkBr
District should expressly include “ own proceedsiurdering or, at least, appropriate
guidance should be given to practitioners in tieispect in all the three jurisdictions where
self-laundering is not explicitly covered by lawspecially in the Federation and dko
District where there is no relevant judicial praeteither).
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197. The evaluators, on the other hand, suggest thaoaties of the Republic Srpska review the
policy reasons whether and why it was considerguedient and proportionate to threaten
self-laundering with higher penalty than money kenng by third parties. At this point, it
needs to reiterate from the previous report thatiticonsistencies in legislative provision on
penalties generally in Bosnia and Herzegovina faney laundering do not make for a
cohesive response to the problem, and it is sttbmmended that, if possible, given the
constitutional arrangements, the language of mdés@ydering incrimination and penalties be
harmonised across the State level, the EntitiesBatko District.

198. Although such case law exists, there is uncertawtigther the intentional element of ML
may be inferred from objective factual circumstanceThis may well compromise the
effectiveness of the AML regime and should therefoe addressed by appropriate guidance
from the judiciary also at the level of the Enstiend Béko District.

199. Neither of the Criminal Procedure Codes provide fwpsecuting or convicting any
defendant in absentia which proved to be an adiostacle to effectively prosecuting money
laundering and therefore should be addressed jrai legislation at all levels.

200. The evaluators appreciate that the anti money kvimgl criminalisation, while providing
for negligent money laundering, actually exceeds ititernational standards. On the other
hand, and as far as the evaluators are informeiptiential of the regime has not yet been
made use of, as there have been no investigatiopgeecutions involving negligent money
laundering and therefore domestic authorities shoat all levels of jurisdiction, consider
whether the benefits of negligent money laundeirintpe statute are being maximised.

201. As far as practical issues are concerned, the dgdkl money laundering cases pending
before the Court of Bosnia and Herzegovina is #lero that must be addressed by state-level
authorities. Overloading of courts together with tack of expertise, both issues referred to as
possible reasons behind long delays in money lautgleases, appear to be remediable by
appropriate training of the judiciary and prosecsitavhich had already been mentioned
among priorities in the previous round of MONEYVANaluation.

202. Considering the inconsistency in the different istas the evaluators were so far
provided, it is also advised that either of thehadities involved maintain comprehensive and
more detailed statistics on money laundering ingasbns, prosecutions and convictions or
other verdicts (and whether confiscation has alenbordered) that would provide, among
others, statistical information on the underlyingedicate crimes and possibly on further
characteristics of the respective laundering ofefwehether it was prosecuted autonomously
etc.). It is noted as a positive development is fléld that Article 60 of the new AML Law
requires that competent prosecutors’ offices andtsdorward statistical data to the FID on a
regular base (twice a year) on indictments anddvetiurt cases related to the offences of
money laundering and terrorist financing, includidgtailed information on the persons
indicted and also on the respective criminal anots the amount of assets temporarily seized
in the criminal procedure.

2.1.3 Compliance with Recommendations 1 and 2

Rating Summary of factors underlying rating

R.1 PC * Neither of the money laundering offences, as ddfime all four
Criminal Codes, is in full accordance with ArticBe of the Vienna
Convention and Article 6 of the Palermo Conventisrfar as materia
elements of the offence are concerned.

« One of the designated categories of offences (mank@ipulation) is
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not covered by criminal legislation of &o District.

* The scope of competing money laundering offencesiat completely
demarcated partly because of the failure to harseotiie respectiv
thresholds in the state-level and non-state leffehoes and the overly
ambiguous conditions in CC-BiH Article 209(1)

» Serious deficiencies in the effective applicatioh the criminal
legislation such as:

D

» The general perception of money laundering, atlealels of
jurisdiction, did not appear to go beyond the laarnmy of
proceeds of tax evasion. There is hardly any foalviction for
money laundering related to predicates other tlanctimes
(particularly organised criminality such as drugines,
trafficking etc. which are prevalent in the couptrisually,
prosecution of predicate offences other than tames only
targets the predicates while no further investagatakes place
to follow the money trail and to discover laundgriactivities.
As a result, proceeds of organised and other pdsee¢e
generating crimes remain uncovered.

» Very few money laundering cases are prosecuteleaetel of
the Entities and Bko District which means that any cases
below “larger value” as defined by CC-BiH 209(1)maEn
uncovered at the other levels as well.

» Significant backlog at state-level courts and asprosecutors
offices due to excessive workload, understaffingckl of
specific expertise as well as evidentiary problenms
prosecutions.

R.2 LC « Although such case law exists at state level, tiemill uncertainty
among practitioners whether the intentional elenmeinML may be
inferred from objective factual circumstances whichay well
compromise the effectiveness of the AML regime.

* Despite the adequate legal framework, the prosamtubinly rarely
targets the legal persons (shell companies etewjiad in ML cases.

2.2 Criminalisation of terrorist financing (SR.II)

2.2.1 Description and analysis

203. Bosnia and Herzegovina ratified the Internationah¥&ntion for the Suppression of the
Financing of Terrorism (hereafter “Terrorist FinamgcConvention”) on 10th June 2003 and it
has since been binding on the country. At the dtatel, the CC-BiH defines the criminal
offence of Funding of Terrorist Activities in Artec202 as follows.

Funding of Terrorist Activities
Article 202

Whoever by any means, directly or indirectly, pded or collects funds with the aim that

they should be used or knowing that they are tades, in full or in part, in order to
perpetrate:
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a) A criminal offence referred to in Article 191aking of Hostages), 192 (Endangering
Internationally Protected Persons), 194 (lllicit ®turement and Disposal of Nuclear
Material), 196 (Piracy), 197 (Hijacking an Aircrafir a Ship), 198 (Endangering the
Safety of Air Traffic and Maritime Navigation), 19Pestruction and Removal of Signal
Devices Utilised for Safety of the Air Traffic),2Misuse of Telecommunication Signals)
and 201 (Terrorism) of this Code;

b) Any other act intended to cause death or serlmdily injury to a civilian, or to any
other person not taking an active part in the His in a situation of armed conflict,
when the purpose of such act, by its nature oreodnts to intimidate a population, or to
compel the authorities of Bosnia and Herzegovinaaay other government or an
international organisation to perform or to abstafrom performing any act, shall be
punished by imprisonment for a term between ongemgears.

204. At the level of the two Entities and &o District, a similar offence can be found inthilee
Criminal Codes, respectively. Considering the idhtwording of these three offences and in
order to demonstrate these similarities, they aretefl below in one single piece of text
which reads:

Funding of Terrorist Activities
CC-FBiH Article 202 * CC-RS Article 301 * CC-BD Aitle 199

Whoever by any means, directly or indirectly, pdeg or collects funds with the aim
that they should be used or knowing that they arbet used, in full or in part, in order
to perpetrate:

a) The criminal offence referred to in
Article 200 (Taking of Hostages) arD1 (Terrorism)
or: Article 299 (Terrorism) and300 (Taking of Hostages)
or: Article 197 (Taking of Hostages) arid®8 (Terrorism)
of this Code;

b) Any other act intended to cause death or serimgily injury to a civilian, or to any
other person not taking an active part in the Hidis in a situation of armed conflict,
when the purpose of such act, by its nature orexdnts to intimidate a population, or to
compel the authorities

in the Federation / of the Republic Srpskaf Bréko District
to perform or to abstain from performing any ashall be punished by imprisonment
for a term between one and ten years.

205. It needs to be noted at this point that both CCAR®le 301 and CC-BD Article 199 had
already been included in the respective Codes amnd actually in force at the time of the first
round evaluatiof! and this is why it might have been a mistake ef phevious evaluation
team to state and discuss in their report thatetivesas no separate criminal offence of
financing of terrorist acts in the Criminal CoddsRepublic Srpska and Bko District and
that the perpetrators of financing of terroristsambuld only be prosecuted under the general
provisions on aiding and abetting.

206. As neither of the respective provisions has chargjeck the previous evaluation round, the
recommendations and comments the previous evatuadam expressed as regards the
criminalisation of terrorist financing in CC-BiH dnCC-FBiH are thus valid for all four
jurisdictions within Bosnia and Herzegovina.

20 See these provisions in the gazetted versiortsedfito Criminal Codes at

http://tuzilastvobih.gov.ba/files/docs/zakoni/RSirinal_Code_49 03,108_04_web.pdf

and http://tuzilastvobih.gov.ba/files/docs/zako/BCriminal_Code_10_03_45_04_eng_web.pdf respewtivel
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207. 1t can be seen clearly that all four terrorist finmg offences follow the language and
concept of Article 2 of the 1999 UN Internationabr@ention for the Suppression of the
Financing of Terrorism yet they fall short of prdwig full compliance with its requirements.
That is, there is no provision that would, in adasrce with Article 2(3) of the said
Convention make the collecting of funds with thenadf being used for terrorist acts
punishable even when a terrorist act is not conachitf~urthermore, the host authorities
deemed it necessary to note in their replies taM&€) that“the perpetrator of crime offence
of funding terrorist acts may be prosecuted pursuarprovisions on aiding and abetting in
cases where terrorist act for which funds were gejathered has not been committediich
statement, apart from the serious doubts conceitsragtual applicability, would lead to non-
compliance with SR.Il considering what is requidegl Footnote 48 to Criterion 1.1 (the
criminalisation of terrorist financing solely onettbasis of aiding and abetting, attempt, or
conspiracy does not comply with SR.II).

208. On the other hand, the evaluators do not considardeficiency that the element of the
offence where the purpose is to compel an intavnatiorganisation is only covered by CC-
BiH Article 202 but not in the other Codes: as @dhalso been explained to the previous
evaluation team, it is fully understandable thatamst financing offences involving such
international characteristics should only be dedth by state-level jurisdiction and therefore
they were deliberately omitted from the legislatadrihe Entities and Bko District.

209. Apart from the mere compliance with the Terrorigtafncing Convention, SR.Il requires
the criminalising of the financing of terrorismrrarist acts and terrorist organisations as well
as that such offences be money laundering predafétaces. The Methodology notes that
financing of terrorism should extend to any peradro wilfully provides or collects funds by
any means, directly or indirectly with the unlawimtention that they should be used in or in
the knowledge that they are to be used, in fulhgrart (i) to carry out a terrorist act/s (ii) by
terrorist organisation or (iii) by an individualrterist. In this regard, the criminalisation
achieved in Bosnia and Herzegovina is clearly daficas it does not cover the funding of
terrorist organisations or individual terrorists.

210. In the absence of jurisprudence, it is also uncleaether the above offence(s) would
cover the full definition of "funds” according tori@rion Il.1b. As the money laundering
offence follows an all crimes approach, the regpederrorist financing offences, as far as
they extend in coverage, are predicate crimes fovay laundering (Criterion 11.2).

211. As was already noted in the previous report, CC-Rikticle 12 (Applicability of the
Criminal Legislation of Bosnia and Herzegovina ttie@ces Perpetrated outside the Territory
of Boshia and Herzegovina) provides for the po#igihbio prosecute the offence of terrorist
financing irrespective of whether the terroristenite for which the funds were gathered was
committed abroad or domestically. Criminal Codeshef Entities and Bko District contain
similar provisions “one level lower” that is, onettapplicability of the respective Criminal
Code to offences perpetrated outside of the givam @f the country but still within the
territory of Bosnia and Herzegovina — that is, dgat financing offences related to any
international dimension covered only in CCBiH, suah the above mentioned example
concerning compelling of international organisasiorwould necessarily fall under the
exclusive competence of state-level jurisdiction.

212. Criminalisation of terrorist financing at both majevel of criminal legislation was likely
intended to achieve full coverage of the issue,esghat similarly to the approach followed in
case of money laundering criminalisation as disedissbove. However, it is still rather
unclear when the state-level Court, rather thanBhgties and Btko District would have
jurisdiction in financing of terrorism cases as & financing related to similar terrorist
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activities is concerned. In any case, the evalgal@mve no information about guidelines
issued on this matter.

213. Though neither level of Bosnia-Herzegovinian criatifegislation contains any explicit
provision whether the intentional element of a anh offence, including terrorist financing,
may be inferred from objective factual circumstandbe evaluators learnt that this issue has
been put beyond doubt by relevant judicial practixamples of which were, at least from the
state-level court practice, available to the examsras well as discussed in relation to R.2
above. As for the issue of corporate criminal lighithe analysis given under Section 2.1
applies also for terrorist financing respectively.

214. Funding of terrorist activities is not among thdantnal offences frequently being
investigated and prosecuted in Bosnia and Herzagoun fact, there was only one case
mentioned as having occurred in the time periodeuedtamination: according to the statistics
provided by the Prosecutor’s Office of Bosnia aretadgovina, a report was filed regarding
such an offence with the involvement of 4 persayeirest whom a formal investigation was
initiated by the prosecutor although eventually,imdictment was issued. Nevertheless the
lack of concrete cases in itself cannot be conedlas a concern though the evaluators were
made aware of existing FT related suspicion reggrdbme of the post war NGO activity in
the BIH..

215. Apart from the coverage of terrorist financing lire tCriminal Code, the evaluators noticed
that state-level legislators deemed it useful seiha different definition of terrorist financing
into the recently enacted neML Law) that was adopted shortly after the oresitsit took
place in Bosnia and Herzegovina) which provideissiirticle 2(2) that:

"Financing of terrorist activities” means:

a. Providing or collecting funds, directly or indictly, with the aim that they should be
used or knowing that they are to be used, in fulhgart, for perpetration of terrorist
acts by individual terrorists and/or terrorist orgaations.

b. Financing of terrorist activities also means theitement and assistance in providing
and collecting of property, regardless the fact thiee the terrorist act was committed
and whether the property was used for perpetratibthe terrorist act.”

216. The evaluators noted with surprise that this definiis significantly more in line with the
language of the Methodology in terms that it exglseaddresses situations where the terrorist
act was not committed and/or the property was setdor perpetration of such an act — that
is, where practitioners of criminal law would, amting to what they wrote in their answers to
the MEQ, erroneously resort to the applicationiding-and-abetting rules.

217. Certainly, not even this definition is broad enotglencompass the notion of all the three
activities (financing of a terrorist act, a tersiriorganisation and an individual terrorist)
prescribed by Criterion 1l.1a nevertheless it appexident that it is far more in line with the
said Criterion. Unfortunately, this definition i®thapplicable in criminal cases — there is no
connecting clause that would allow for such an igpfibn instead of what is provided in the
Criminal Codes themselves and therefore this “deubéfinition” approach is rather
misleading and should be abandoned (which wouldgbhack the solution applied in the
previous AML Law in which “terrorist financing” (fwding of terrorist activities) was simply
defined by a short reference to acts so definectibyinal legislation

2.2.2 Recommendations and comments

218. As it is described above, the criminal offence wfiding of terrorist activities is quite
comprehensive in its coverage at all levels ofjtinsdiction, taking into account the scope of
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the respective criminal offences of terrorism ihthé respective Criminal Codes, except for
the fact that it is, as its designation impliesgéted almost exclusively at the financing of
“activities”. Consequently, the present incriminatof terrorist financing in all four Criminal
Codes does not appear wide enough to clearly pediad criminal sanctions concerning the
collection and provision of funds with the unlawfotention that they are to be used, in full or
in part, by a terrorist organisation or by an indijal terrorist as required by SR.II.

219. Evaluators thus need to reiterate the recommemntagiven by the previous team

according to which the respective criminal lawswstidoe amended clearly to incorporate the
funding of terrorist organisations and individuatrorists, both at State level and that of the
Entities and Btko District.

220. Domestic authorities at all competent level may alssh to satisfy themselves that the

full definition of "funds” according to Criterionl.lLb is properly covered by the current
terrorist financing offences.

221. ltis a further and more systemic question, alsmliring political considerations, whether

financing of terrorism should remain criminalisedadl levels of legislation in Bosnia and
Herzegovina or be qualified among those exclusigkdglt with at state level. Evaluators of
the previous round found that the criminalisatidnfinancing of terrorism appeared to be
incapable of effective implementation at entity daBrcko District) level, where the
possibilities for political interference and delagsinvestigations of such cases were said to
be greater and therefore strongly advised thainthestigation and prosecution of financing of
terrorism become primarily a State level respofigibas a matter of urgency, and that a
coordinated approach to these investigations isymat. The present evaluation team shares
this opinion, especially as terrorist financingesites posing a higher level of threat, like
those with specific international characteristice already dealt with only by state-level
jurisdiction, and considering that no legislatiteps seem to have been taken in this respect
they reiterates the above recommendation.

222. Finally, the authorities of Bosnia and Herzegovéhauld consider abandoning the use of

“double definitions” of legal terms pertaining teiminal substantive law in multiple legal

sources, such as the term “terrorist financingtieéined in the recently adopted new AML-
CFT law and bring back the solution applied in irevious law, where such a term was
simply defined by a short reference to the Crimidatle provision.

2.2.3 Compliance with Special Recommendation Il
Rating Summary of factors underlying rating
SRL.II PC * The present incrimination of terrorist financindufiding of terrorist

activities”) in all four Criminal Codes appears mile enough tg
clearly provide for criminal sanctions concernitg tcollection and
provision of funds with the unlawful intention thtitey are to be
used, in full or in part, by a terrorist organisatior by an individua
terrorist as required by SR.II.

* Further clarification is requires as to the coverag “funds” as
provided for by CC-BiH Article 202 and similar offees in the other
three Criminal Codes respectively.
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2.3 Confiscation, freezing and seizing of proceea$ crime (R.3)

2.3.1 Description and analysis

223.  The confiscation and provisional measures regibsasg in force and effect at the time
of the third on-site visit were practically the samt all levels of jurisdiction as in the first
round of evaluation. Some conclusions the firstntbevaluators had drawn needed to be
nevertheless corrected and therefore the preswatin{js are not necessarily similar to those in
the previous report.

224. First of all, it needs to be underlined that thenftszation and provisional measures
regimes are practically identicat all levels of jurisdiction. Because of thisg tystem will be
described and analysed as a whole, on the basie dégal provisions as they are set out in
the state-level Criminal and Criminal Procedure €gdwith appropriate references to the
corresponding articles in the Codes of the twotkestiand Btko District and paying special
attention to the very few cases of difference ogogrbetween the respective Codes.

225. In most of the English versions of the differenin@nal Codes and Criminal Procedure
Codes of Bosnia and Herzegovina which the examimezse provided with during and
subsequent to the onsite visit, including the dgualfficial English versions that can be
downloaded from various governmental websitethere appears some confusion about the
use of terms such as “forfeiture” “seizure” or “fisnation”. Normally, the term “seizure”
typically means a provisional measure consistinteofporary deprivation of property, while
the terms “confiscation” and “forfeiture” rather piy definite measures. The English versions
of Bosnian-Herzegovinian laws, however, use thesmd quite randomly (e.g. “seizure of
property” is actually one of the punishments agtile to legal persons under CC-BiH) while,
in most of the cases, it is the very samerd that stands for all these legal terms in the
original language versions.

226. As a solution, the report will consistently apphetterm “seizure” for temporary measures
and “confiscation” for definite ones. Certainly, tine legal texts inserted into the report as
quotations, the original (though sometimes inadejravording will be used, but in such
instances the report will provide adequate guidao@void any misunderstanding.

227. As a general rule, the confiscation regime is cctinmh based as is expressed by Article
285(1) subpara e) of the CPC-BiMn a guilty verdict, the Court shall pronounce (.a)
decision on security measures and forfeiture opprty gain” which provision clearly covers
both the confiscation of the instrumentalities otraminal offence (which is one of the
“security measures”) and that of the proceeds iofie(“propertygain”). Identical provisions
can be found in all Criminal Procedure Codes ofEhnéties and Btko District (CPC-FBiH
Article 300(1)e, CPC-RS Article 291(1)e and CPC-BMticle 285(1)e). As far as
confiscation of proceeds of crime is concerned)egeslators deemed it necessary to reiterate
the above rule by inserting a parallel provisioraiihfour Criminal Codes according to which
proceedsshall be confiscated by the court decision, whedtablished the perpetration of a
criminal offence”(see paragraphs (2) of CC-BiH Article 110, CC-FRihld CC-BD Article
114 and CC-RS Article 94). There are, however,aberexceptions from this general rule
which will be discussed later.

228. The confiscation of proceeds of crime (“propertyngacquired by the perpetration of a
criminal offence”) is catered for under Article 100 the state-level Criminal Code, which

21 Like the website of the Court of B&H (http://sutiiziov.ba/?opcija=sadrzaj&kat=6&id=208&jezik=e) oattof the B&H
Prosecutor’s Office (http://tuzilastvobih.gov.b&Ak=e#)
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declares thanobody shall be allowed to retain material gaincatred by the perpetration of
a criminal offence”and requires that this gain, as mentioned abowe;dnfiscated by the
court (similar provisions can be found in CC-FBilHdaCC-BD Article 114 and CC-RS
Article 94).

229. CC-BiH Article 110 is a general provision thus tethto money laundering as well as any
other types of crime. Its strict language, appdyeletaving no doubt that confiscation of
proceeds is compulsory (“nobody shall be alloweddimin material gain...”) makes it the
most robust part of the confiscation regime. Astfar related procedural rules, it is CPC-BiH
Article 392(1) which requires thex officio ascertainmenin criminal proceedings whether
there has been any property gain obtained as #& @sthe commission of the respective
criminal offence, laying this duty on the publimpecutor whdshall be obligated to collect
evidence during the proceedings and examine treuistances that are important for the
establishment of the property gairfPara 2). Nevertheles&he Court shall establish the
value of property gain by a free estimate if thdalelésshment would be linked to
disproportional difficulties or a significant delayf the procedure{Article 394) which, as it
was explained in the MEQ, most commonly occursdses when material gain consists of
objects that are not confiscatable because of thestruction or disappearance and it is
difficult to determine their equivalent value. (CIBtH Article 392/394 corresponds to the
same articles in CPC-BD while to Article 413/4150RC-FBiH and Article 403/405 in CPC-
RS).

230. Turning to the object of confiscation of materiairg the language of the respective
Criminal and Criminal Procedure Codes appear towlie enough to cover any sorts of
property. As it was explained by host authoritieshie MEQ, material gain acquired through
perpetration of a criminal offence is every inceea$ property or prevention of “a normally
required” decrease of property which is, directly indirectly, in a causal relation to a
perpetrated criminal offence. In other words, atipgerty acquired through or resulting from
the perpetration of a criminal offence, includingjexts or rights, moveable or immoveable
assets as well as acts or documents proving atitiight to such property.

231. This part of the confiscation regime has elemeritdbath property and value based
systems. Pursuant to CC-BiH Article 111(1) valuefiszation applies if it is impossible to
confiscate the property constituting proceeds ofier

All the money, valuable objects and every otherenelt gain acquired by the
perpetration of a criminal offence shall be condised from the perpetrator, and in
case the confiscation is not feasible - the pegietr shall be obliged to pay an
amount of money which corresponds to the acquiraigmal gain.

232. That s, in case the confiscation of material gainot possible in the form in which it was
originally acquired (typically when a valuable otfjeean no longer be found because it is
hidden, sold or destroyed), the court is allowethtike a corresponding value order. Identical
provisions can be found in CC-FBiH and CC-BD Aridl15(1) and CC-RS Article 95(1).

233. The confiscation regime also covers substitutetass®l other indirect proceeds of crime.
The state-level Criminal Code as well as thosehef Eederation and Bito District also
provide for confiscation of commingled proceedswal as income or other benefits. The
respective provisions that can be found in CC-Bitddle 111(2)-(3) as well as CC-FBiH and
CC-BD Article 115(2)-(3) all read as follows:

(2) If proceeds of a criminal offence have beepriningled with property acquired
from legitimate sources, such property may be é&ablconfiscation not exceeding the
assessed value of the intermingled proceeds.
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(3) Income or other benefits derived from the peatseof a criminal offence, from
property into which proceeds of criminal offencevédbeen converted, or from
property with which proceeds of criminal offenced®een intermingled shall also be
liable to the measures referred to in this Artiglethe same manner and extent as the
proceeds of the criminal offence

234. Paragraph (2) above refers to proceeds of crimagb®mmingled with legally acquired
property which, pursuant to the general rule, atgest to confiscation but to a degree that
does not surpass the estimated value of the precéedsuch cases, the court may either
confiscate a specific part of the entire propeliyt is equivalent to the value of the proceeds
(as far as the property can be so divided) or eltlig defendant to pay the value equivalent.
The regime remains mandatory, which is not affettgdhe use of the verb “may” as it only
refers to the limit to which such kind of confidoat is applicable. Income and benefits are
also subject, to a significantly large extent, danpulsory confiscation pursuant to para (3).

235. Surprisingly, the Criminal Code of Republic of Stpds silent on all these issues as it
contains no provision specifically dealing with @soation of proceeds commingled with
legitimate assets or that of income or benefitsvdd from proceeds of crime. Due to the
lack of any judicial practice in this field, it clounot be clarified whether and to what extent
RS criminal law allows for these specific sortsohfiscation.

236. Confiscation of proceeds of crime committed by galeentity is dealt with by CC-BiH
Article 140 (similarly to CC-FBIH and CC-BD Articld44 and CC-RS Article 143) as
follows:

If a legal person acquires material gain by theperation of a criminal offence, the
material gain acquired by the perpetration of anaial offence shall be confiscated
from the legal person.

Apparently, there is no difference between themegi applicable to natural and to legal
persons: confiscation of proceeds is mandatoryoth lbases and procedural rules are equally
the same. Nonetheless, confiscation of propertyn gminot the only way by which legal
entities involved in laundering activities can tepdved of their illicit assets .

237. As it was explained by Bosnian-Herzegovinian adutlesrin their replies to the MEQ, the
confiscation of property gain (both in CC-BiH Aitec110-111 and Article 140) is not
considered a criminal justice sanction or punishnben a special criminal justice measure to
be applied as a consequence of a perpetratiorcofm@nal offence through which a material
gain has been acquired. As far as corporate cririatality is concerned, however, the CC-
BiH provides for the “seizure of property” as a @fie punishmenthat can only be imposed
on legal persons pursuant to Article 131(b) and:eno details, to Article 133 as follows:

Seizure of Property
Article 133

(1) The seizure of property may be imposed forinairoffences for which a punishment
of imprisonment for a term of five years or moreese punishment is prescribed.

(2) From a legal person at least half of the prdgesr the major part of the property or
the entire property may be seized.

238. The term “seizure of property” that is used in Brglish version of the law is somewhat
misleading as “seizure” usually denotes a measansisting of temporary deprivation of
property. The literal translation of the originaim would however be “punishment of seizure
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of property” kazna oduzimanja imovihéhus there is actually a more precise languadken
law that would prevent confusion.

239. The punishment of seizure of property (hereinafseizure of property”) is one of the
applicable punishments for legal entities thus dfplication is necessarily optional (as
opposed to the confiscation of property gain ur@érBiH Article 140 above). Taking into
account the range of punishment for the offencesnohey laundering (core offence: 6
months to 5 years) and the funding of terrorisivdas (1 to 10 years) the “seizure of
property” is applicable to both offences.

240. Identical provisions can be found in CC-FBiH Aréicl36 and CC-BD Article 137. The
Criminal Code of Republic Srpska also containgmalar provision in Article 136 with minor
differences in its paragraph (2) which, in the viefvthe domestic authorities, make no
difference in the actual application of the law.

241. Following on with the issue of instrumentalitiebgtessential criterion 3.1 requires that
laws provide for the confiscation of property thahstitutes instrumentalities either used in or
intended for use in the commission of any monewndauing, terrorist financing or other
predicate offences. At the State level, it is Adi@4 of CC-BiH that provides for the
confiscation (“forfeiture”) of instrumentalities awell as objects resulting from the
commission of a criminal offence:

Forfeiture
Article 74

(1) Forfeiture shall be ordered with regard to otffe used or destined for use in the
perpetration of a criminal offence, or to thosetthasulted from the perpetration of a
criminal offence, when there is a danger that tholsgcts will be used again for the
perpetration of a criminal offence or when the pse of protecting the public safety
or moral reasons make the forfeiture seem absglutetessary, if those objects are
owned by the perpetrator.

(2) Objects referred to in paragraph 1 of this Al#éi may be forfeited even if not owned by
the perpetrator when consideration of public safatymoral reasons so require, but
such forfeiture does not affect the rights of thipdrties to obtain damage
compensation from the perpetrator.

(3) The law may provide for mandatory forfeituretire case of paragraph 2 of this
Article.

242. This “security measure” is directly applicable aksgainst legal persons. It comes from
CPC-BiH Article 137 which, while defining specifgecurity measurésapplicable only to
legal entities, provides that these measures majmpesed‘in addition to the security
measure of forfeiture referred to in Article 74 (feture) of this Code’which leaves no
doubt about the applicability of the latter to legatities. (All non-state level Criminal Codes
provide similarly, CC-FBiH and CC-BD in their Artee141 and CC-RS in Article 140).

243. In the definition given by CC-BiH Article 74(1) abe, the phraséobjects used or
destined for use in the perpetration of a crimimflence” adequately corresponds to the
requirements of Criterion 3.1 and also appearsdwige for obligatory confiscation of assets
intended to finance terrorism, to the extent thiferwe is criminalised under Bosnian-
Herzegovinian law. The power to order measures ruttde provision is thus mandatory,
though subject to further conditions which, in 8valuators’ view, may unnecessarily restrict
its applicability by requiring, for example, thatet prosecution prove it is “absolutely

22 publication of judgement and ban on performingeain activity
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necessary”. Such an evidential standard might tmes@extent prejudice an effective
prosecution bringing a discretionary element ihi ¢therwise mandatory regime.

244, Mandatory confiscation of instrumentalities, aseaeyal rule, is thus applicable to objects

owned (though not necessarily possessed) by tipefator while those being the property of
third persons can be confiscated on a discretionsaye under paragraph (2) above.
Nevertheless, the legislator provided for an exémpfrom this rule in paragraph (3)
allowing that in these cas&the law may prescribe mandatory forfeituref instrumentalities
and other objects even if they are not owned by#hpetrator.

245. The regime for confiscation of instrumentalitiegshe same under CC-FBIH and CC-BD

(see Article 78 in both Codes) while it is signditly different in the Criminal Code of
Republic Srpska where Article 62(1) provides that

(1) Items used or destined for use in the perpietnaof a criminal offence, or those
items resulted from the perpetration of a crimimdéfence may be forfeited, if
those items are owned by the perpetrator.

246. The substantial difference is that confiscationingtrumentalities and objects resulting

from the perpetration of a criminal offence is mwindatory but left to the discretion of the
court, as the text expressly refers to “may beeftel” (‘mogu se oduzetiy instead of “shall

be forfeited” (foduzet ¢e sé) as prescribed in the other three Criminal Codas.the other
hand, the application of this measure is not saltfeany other condition than the respective
objects be owned by the perpetrator, which sigaifity reduces the evidentiary task of the
prosecution compared to the regime in the othezetlCodes where, as mentioned above,
rather vague conditions must be proven.

247. Turning back to the exemption in CC-BiH Article 3%t applies to a number of serious

criminal offences. In case of illicit traffickingninarcotic drugs, for example, CC-BiH Article
195(4) prescribes mandatory confiscation of both dhugs (since they “resulted from the
perpetration of a criminal offence”) and means foeir production, regardless of their
ownership. Accordingly, in Chapter XVIII of the C&H (“Criminal Offences against the
Economy, Market Integrity and in the Area of Cuss§mwhere the offence of money
laundering can also be found, such “mandatory fonfe” clauses are attached to a number of
criminal offences, especially to those related darterfeiting activities (Article 205-208). It
needs to be noted that, in such cases, confiscatimstrumentalities and other objects seems
not only mandatory but also unbound by the condtiset out in Article 74(1)-(2) as these
specific rules prescribe the confiscation of subfects without any apparent restriction or
condition. (Similar provisions can be found inthllee non-state level Criminal Codes related
to, for example, the offences of unauthorised pcida and sale of narcotic drugs,
counterfeiting of securities or credit cards etc.)

248. On the face of it, all this is quite similar to thgecific confiscation rule that is attached to

the offence of money laundering in CC-BiH Articl@X4) (similarly to CC-FBIiH Article
272[4] CC-RS Article 280[6] and CC-BD Article 263]4s follows:

(4) The money and property gain referred to in gmegph 1 through 3 shall be
forfeited.

249, In this context, the evaluators note that ArticB) is actually considered by the

Bosnian authorities dex specialisregarding Article 74. Nevertheless, money and eriyp
referred to in paragraphs (1) to (3) of Article 2Z@@wvever, cannot be classified under Article
74 as they neither are instrumentalities of a erahioffence nor came into being by the
perpetration of such an act (not even in the cdardgéthe _predicat®ffence, since the money
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to be laundered is not a product but proceedseitiderlying criminal activity). Instead of
that, Article 209(4) refers to the illicit moneydproperty which, pursuant to the preceding
paragraphs, represent the object of the money &ingloffence, that is, the property to be or
having been laundered. Such a mandatory confiscatile is therefore in line with Criterion
3.1 that requires the confiscation of “propertyt thas been laundered”.

250. While the laundered property is clearly coveredAiicle 209(4) there seems to be
no provision available that would prescribe, acoggdto Article 74(3), mandatory and
unconditional confiscation of instrumentalities dige or intended for use in the commission
of a money laundering offence. It is therefore as=ai that such items may only be
confiscated pursuant to the general rules setroéitticle 74.

251. On the other hand, it also needs to be examinedhe&herticle 209(4) can be
interpreted so as to encompass not only the mongyoperty the perpetrator has laundered
but also the proceeds he gained from the commisgfothe money laundering offence.
Evaluators of the first round were informed thatnatetory confiscation of the “money or
property gain” in Article 209(4) meant “both thejetts/instrumentalities and the proceeds of
a money laundering offence, though this has nohliested in any decided cases”. In the
meantime, the Court of Bosnia and Herzegovina algpressed in one of its verdicts
available to the evaluatordn fact, crime shall not pay and the most effegtivay to fight
against these kinds of crimes is to take away tbegeds. On the other hand, it is clear that
the Article 209 Paragraph 4 of the CC of BiH isamand in order to the confiscation of the
money and the property gained by this criminal afé8 (that is, the money laundering
offence for which the defendant had been convicted)

252. Nevertheless, the examiners of the present roune fhipubts about the direct
applicability of CC-BiH Article 209(4) to the cosfiation of proceeds derived from the
money laundering offence. The wording of paragrébhmakes it quite evident that this
provision refers to “money and property gain” ofythe extent these terms are covered by
paragraphs (1) to (3) that is, proceeds deriveh fother,_predicateriminal offences (thoney
or property ...acquired through perpetration of cnmal offence’) and definitely not to the
material gain the laundering activity itself yietdéor the money launderer which could
therefore be confiscated only under the generasruh CC-BiH Article 110 and 111.
(Certainly, such a distinction only applies in Gasé classic (third person) money laundering
while in case of own-proceeds laundering the emtief the laundered assets can be
considered as proceeds of money laundering.)

253. Because of the specific characteristics of the mdaendering cases adjudged by the
Court of Bosnia and Herzegovina, the evaluatorddcaot form a clear picture of how the
applicability of Article 209(4) is actually reflesdl by the judicial practice. Whenever the
court confiscates from persons convicted for molaeydering any money or property that
has been laundered, the verdict typically makesreetce to Article 209(4) always together
with Article 110-111 (i.e. the general provisionsating with confiscation of proceeds of
crime). In a typical case, for example, the couled that pursuant to Articles 110 and 111,
in conjunction with Article 209(4) of the CC Biketproperty gain that was acquired through
the perpetration of the criminal offense and tramsfd by the accused to the company
referenced above (...)is hereby forfeitédthis case (and in numerous others) the defendant
committed money laundering byeteiving cash from various legal entities and irdiately
transferring it to the accounts of those legal ges, simultaneously issuing fictitious order
forms and declarations of exemption from paymentuafiover tax” thus the money he
received for being laundered cannot be considesgor@perty gairthat he acquired through
the perpetration of his criminal offence — and fraregal dogmatic point of view, this sum of

2 http://sudbih.gov.ba/files/docs/presude/2005/KdENG_KPV_15_04.pdf
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money could not have been confiscated from him upenbase of Article 110-111 solely
under Article 209(4). Having said that, howevere tavaluators will not insist on legal
preciseness in this field until domestic authosited especially the (state-level) judiciary can
see no apparent problem in interpreting the law tay which, on the other hand, actually
proved to be applicable for seizure of launderedteeds.

254. Value confiscation is not applicable in case oftrinmentalities and other objects
confiscatable pursuant to CC-BiH Article 74. It waso confirmed by domestic authorities at
the pre-meeting that value confiscation would nopla to the property confiscated under
Article 209(4).

255. In rem confiscationis provided by Article 391(1) of the state-leveli@inal Procedure
Code according to which the objects that need todvdiscated under the Criminal Code of
Bosnia and Herzegovinashall be forfeited (i.e. confiscated)also when the criminal
proceedings were not completed by a verdict findivegaccused guilty, if so required by the
interests of general security and ethics, on wlackeparate decision shall be issuedtiis
provision refers to cases where the criminal prdicggs have in fact terminated but
conviction of the perpetrator had not been posgsilide in cases where the offender could not
be identified or the criminal proceedings had tallseontinued, where the court (the judge or
the panel, respectively) issues the ruling on cmation ‘at the moment when the proceedings
are completed or when dismissed

256. Paragraph (3) of the same article provides forrtnén opportunity foin rem confiscation
of objects:

The ruling on forfeiture of items referred to inrBgraph 1 of this Article shall be issued
by the judge or Panel when the verdict, which dedahe accused guilty, fails to issue
such a decision.

which case is obviously different from that oneatiésed in paragraphs (1)-(2) where there is no
guilty verdict issued. Paragraph (3) must therefefer to cases where there are items that actually
have to be confiscated (because they were useasttarmentalities etc.) nevertheless the court,
while pronouncing a guilty verdict on the accuseddvertently omits to rule on the confiscation
of items. (Similar provisions can be found in CPBIHF Article 412, CPC-RS Article 402 and
CPC-BD Article 391.)

257. Nevertheless, the conditions under whiohrem confiscation can be applied are, in the
view of the evaluators, unusually insubstantiaht@grests of general security” etc.) so there is
too much room left for judicial discretion.

258. Considering that Article 391 appears to cover afljects (items) that must be confiscated
according the CC-BiH, it should evidently covertinsentalities and other objects that are to
be confiscated under CC-BiH Article 74. As thedafprovision is interpreted &x generalis
regarding Article 209(4) the Bosnian authoritieg @onfident that CPC-BiH Article 391
would automatically cover money and objects coatfigble pursuant to Article 209(4).

259. As for the confiscation of proceeds of crime, tig@t material gain acquired through
perpetration of a criminal offence, the regime iffedent. The principle that apparently
governs this issue is, as it was expressed in tB€QMhat “without the court decision
determining that the criminal offence has been pegied, there is no forfeiture of material
gain” which makes it quite obvious that a system of cmafiion without conviction (the so-
called civil forfeiture) does not exist in the lawkBosnia and Herzegovina. This feature of
the confiscation regime had already been detegtetidfirst round evaluators who however
came across “ambitious proposals for civil forfestustrongly supported by the OHR and
other members of the international community. Tih& found team did not discourage these

74



initiatives yet proposed to give priority to esiabhing a clearer understanding and an effective
implementation of the criminal confiscation legigda before embarking on more
sophisticated systems like that. In this contene, évaluators of the present round notice that
apparently nothing has since changed. Furthernmarelomestic interlocutors mentioned any
current development in criminal legislation in thisection.

260. Confiscation of proceeds thus always requires dieeor a similar definitive decision as it
is clearly defined by CPC-BiH Article 396(1) asléals

The forfeiture of property gain obtained by comipissof criminal offense may be
pronounced by Court in a verdict by which the aeclis declared guilty, in a ruling on
application of a correctional measure and in a preding referred to in Article 389 of
this Code.

261. The rule is the same under the other three Code€{BiH Article 417 CPC-RS Article
407 and CPC-BD Article 396) with the only exceptitiat the Criminal Procedure Code of
Republic Srpska contains an additional sort of talecisions (“a decision on judicial
admonition”) in this respect. In the last two (iPC-RS: three) cases the accused is not
declared guilty but these procedures stiletermine the perpetration of the criminal offence
in an objective sense, i.e. that the criminal affewas perpetrated and that it caused harmful
consequences’as it was expressed in the MEQ. (Reference to l&rt889 denotes the
procedure followed in case of mental incompetericheaccused.)

262. It was recommended by the previous evaluation t#aah consideration be given to
provisions in the criminal procedure which wouldakle the confiscation of proceeds where
the criminal procedure cannot be concluded, bec#lseoffender, for example, dies or
absconds, or for some other reason, on conditiahttiere is a proof that the assets derive
from criminal offences. Indeed, neither of thegaations appear to be covered by the articles
quoted above. Although the Bosnian authorities a@rpd that confiscation in such
circumstances is not expressly prohibited by ttepeetive Criminal Procedure Codes and
therefore it could (and actually can) be carriedtbtough practical analogical application of
the provisions that regulate confiscation fromdrparties (considering, for example, heirs of
the deceased as “third parties”) the evaluatorqiateonvinced about the soundness of such
an interpretation and urge legislative developnmetiis respect.

263. Criminal procedural rules in Bosnia and Herzegoviprgmarily oblige the public
prosecutor to collect evidence during the procedmie investigate relevant circumstances for
determining proceeds acquired through the perpetraf the criminal offence. It means that
neither of the respective Codes had so far intredwcgeneral reversal of the burden of proof
in the framework of measures targeting the proceédsime, by which suspects would be
required to demonstrate the legitimate origin @irtlassets, in order to avoid being deprived
of them. Lack of a provision allowing for such aveesal of evidentiary burden was
recurrently brought up by domestic interlocutorsnf all levels of jurisdiction, as a major
shortcoming of the confiscation regime.

264. This is why the evaluators found CC-BiH Article 13Dquite interesting. This paragraph
provides that

(3) The court may also confiscate the gain reférre in paragraph 1 of this Article in a
separate proceeding if there is a probable calise believe that the gain derives from a
criminal offence and the owner or possessor isatdg to give evidence that the gain was
acquired legally.

2%1n a more accurate English version it is “justifiareason”.
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265. On the face of it, Article 110(3) appears to previdr a separate and, supposedly, post-
conviction procedure for assessing what proceedsbea confiscated, with the owner or
possessor of proceeds (most likely the defendatigbable to give evidence that property in
his possession was acquired legally. Evaluatotheffirst round found that although it was
generally unclear how this provision was intendeavork in practice, it appeared to provide
courts, at least in theory, with the opportunity afnfiscating a wide range of indirect
proceeds. No judicial practice has since brougtd the attention of the evaluation team
regarding the application of this specific paragregnd indeed, Bosnian-Herzegovinian
authorities confirmed at the pre-meeting that phasvision had not yet been applied in judicial
practice. On the other hand, they advised thathan dbove context, the term “separate
proceedings” would refer to a separate non-crimimalcivil court procedure. On the face of
it, this interpretation appears to introduce theiam of some civil confiscation into the
legislation of Bosnia and Herzegovina nonetheldss évaluators remain doubtful as to
whether Article 110(3) in itself could actually gseras a legal base for initiating such a civil
procedure. In any case, it is still unclear hows throvision would work and particularly
whether the onus would actually be on the defenglastich a proceeding, either criminal or
civil, to prove that assets were lawfully acquiradd if so, to what evidential standard

266. Non-state level Criminal Codes regulate this isageordingly, except for that of the
Republic Srpska, from the respective article ofaih(CC-RS Article 114) such a provision is
entirely missing. Due to a lack of appropriateistets and information on case practice, the
evaluators could not assess the actual impactbeofabsence of paragraph (3) in CC-RS.
Nevertheless, it necessarily reduces the ways highwdwthorities may confiscate proceeds
derived from crime and therefore it must be comsidea deficiency. Moreover, the
authorities of RS were of the opinion that the C&-¢hould, in this respect, be harmonised
with other Criminal Codes in Bosnia and Herzegovina

267. Confiscation from third parties is possible und@sBia-Herzegovinian law. In the state-
level Criminal Code, it is expressly provided agarels confiscation of both proceeds of crime
in Article 111(1) and instrumentalities and othdsjemts in Article 74(2) and (3). The
protection for the rights dfonafide third parties is likewise provided, though nothte same
extent, in both regimes.

268. According to the second sentence of CC-BiH Artitdld (1) and to the respective, identical
provisions in the other three Codes (CC-FBIH andBITArticle 115[1] and CC-RS Atrticle
95[2]) the confiscation of proceeds from third ptis subject to two separate conditions

(...)Material gain acquired by perpetration of airainal offence may be confiscated from
a person to whom it has been transferred withoummensation or with a compensation
which does not correspond to the real value, if leeson knew or could have kndwn
that the material gain had been acquired by thgpgation of a criminal offence.

269. First is the question of counter-value: proceedsdferred to a third person cannot be
confiscated unless he/she had acquired them wittmuapensation or with compensation not
corresponding to the real value. Then comes thaeissf knowledge: even in such
circumstances, confiscation from the third persan anly take place if the property has not
been acquired in good faith. There are thereforefagtors that need to be taken into account
and thus the prosecutor needs to prove not onlyribietal element of the third person who
acquired the proceeds (whether or not he/she actgdod faith) but also that the proceeds
were purchased below the real value. However,halb¢ high standards of evidence only
serve to protect thbonafide purchaser for value, yet do not hamper the Stat¢ésest in
taking away all illicit proceeds, which is propesdgcured by the value confiscation regime.

% Translated in certain English versions as “shdwdgle known” nevertheless the more accurate is tcbalve known”
(“moglaznat!’ in original).
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270. Rights ofbonafide third parties are also protected by criminal pdacal law. Among the
rules of proceedings for the confiscation of propegain obtained by commission of criminal
offence, Article 393 of the state-level CriminaloPedure Code provides that the person to
whom the property gain was transferred, as wethagepresentative of the legal entity, shall
be summoned for interrogation in pre-trial procegdiand at the main trial, where they are
entitled to present evidence in relation to thedshment of property gain and to pose
questions to the accused, withesses and experessis. (Identical rules are CPC-FBIH
Article 414 CPC-RS Article 404 and CPC-BD Article3)

271. As far as instrumentalities and other objects watexd by the perpetrator are concerned,
their confiscation also requires respect to thadyrights as it is provided by CC-BiH Article
74(2). Contrary to the general regime, objectshi$ kind need not to be confiscated
mandatorily but upon the discretion of the courh@y be forfeited”) except in specific cases
so prescribed in the Specific Part of the Code. thaio difference is that out of the two
optional conditions provided in paragraph (1) oolye can be applied in the context of
paragraph (2). As a result, the danger that thecbbyvill be used again for the perpetration of
a criminal offence” can only justify its confisaati if it is actually owned by the perpetrator.
It is also for the protection of third party rightsat such confiscatiofdoes not affect the
rights of third parties to obtain damage compengati

272. Criterion 3.6 requires that there should be authao take steps to prevent or void
contractual or other actions where the persondwedoknew or should have known that as a
result of those actions the authorities would beyaliced in their ability to recover property
subject to confiscation. This issue was alreadgahdiy first round examiners as a “gap” that
should be clarified or filled in practice by dedideases, nevertheless the legislation of Bosnia
and Herzegovina still appears to contain no exppoovision at any level that would, in a
general sense and with a view to all the crimirftdraces, fulfil this requirement and neither
were the evaluators made aware of any practicatiealin this field.

Provisional measures

273. The regime of provisional measures has not beema@eaeat either level of jurisdiction in
Bosnia and Herzegovina since the first evaluattamd.

274. In the Criminal Procedure Code of Bosnia and Hesyem it is Article 65(1) that
provides for the “seizure of objects” as follows:

Objects that are the subject of seiz[genfiscation]pursuant to the Criminal Code or
that may be used as evidence in the criminal prdiogs shall be seized and their
custody shall be secured pursuant to a court ded@si

275. As a consequence, CPC-BiH Article 65(1) appearsthenface of it, to apply for any
objects that can be confiscated pursuant to théB{Encluding proceeds from crime as well
as instrumentalities of or objects resulting fronecraminal act and, obviously, money and
objects having been laundered thus being confisteatzccording to CC-BiH Article 209(4).
On the other hand, the fact that Article 65(1) esvenly “objects” and not “proceeds” in a
broader sense (or “property/material gain” as igemerally used) implies that it must have
been intended to cover only instrumentalities abj@ais resulting from the perpetration of a

% Corrections in the wording of the above provisieere made necessary by inaccurate translationeirofficial English
version. In the first line “seizure” evidently stinfor “confiscation” (bduzeti — “to confiscate”) thus not a temporary
measure. In the second line, however, the ternzésiiactually refers to what one would normallyl ¢akizure” i.e. a
temporary measure as it is obvious in the origiesion which literally means “temporarily confised” (“priviemenoce
se oduzeti— “shall be confiscated temporarily”).
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criminal offence that can be confiscated undercheti’4 of the Criminal Code as well as
those falling under the scope of offence-specifiovisions like Article 209(4) but nahe
proceeds of crime in a general sense. This opimosupported by the fact that, in the
Criminal Procedure Code, Article 65 can be foundhie section dealing with “Seizure of
Objects_and Propertyand considering that the temporary seizure ofpprty is a separate
measure in the same section under Article 73 onassume that Article 65 is not intended to
cover property gain acquired from the commissioarofinal offences.

276. Pursuant to Article 65 (and, at non-state leveg fitlentical provisions in CPC-FBIH
Article 79, CPC-RS Article 129 and CPC-BD Articl&)@he general rule is that objects are
seized on the basis of a seizure warrant issuethéycourt (the preliminary proceedings
judge) on the motion of the prosecutor or on thdionoof “authorised officials” (that is,
police officers) upon the approval of the prosecuRpssessors of objects subject to seizure
must turn them over at the warrant of the courtlse they may be sanctioned by a fine or an
imprisonment up to 90 days (or the surrender obtbject). Nevertheless, if there is danger in
delay, the seizure may take place even withoutthet order according to CPC-BiH Article
66 (and equally in CPC-FBiH Article 80, CPC-RS Ali 130 and CPC-BD Article 66)
where, if the person affected by the measure digliopposes the seizure of his items, the
prosecutor shall put forward a motion to the prelany proceedings judge for a subsequent
approval of the seizure of items in 72 hours (taho judicial approval is required as far as
the affected person does not contest the seidfithe judge denies the prosecutor’s motion,
the items cannot be used as evidence in the crirphogeedings and they must be returned
immediately.

277. Turning to the temporary seizure of illicitly gath@roperty, it is regulated by CPC-BiH
Article 73(1). In the text below, the underlinedrate was mistranslated in the official
English version so it needed to be retransfted

At any time during the proceedings, the Court magpn the motion of the
Prosecutor, issue a temporary measudog seizure of property that has to be
confiscatedunder the Criminal Code of Bosnia and Herzegovaragst in property
or shall take other necessary temporary measureprévent any use, transfer or
disposal of such property.

278. CPC-BiH Article 73(1) thus provides for temporasizure of any sort of property that is
confiscatable pursuant to the CC-BiH in order tuse its confiscation. Another option is the
“arrest in property” which, on the face of it, app® somewhat unclear as it is not defined
anywhere else in the Criminal Procedure Code. Amg subsequently explained by domestic
authorities, this term refers to cases where ptgpeformally seized but, for some reasons, is
left in the custody of its possessor while in case®rdinary” seizure the items are actually
taken away to be taken in custody of state org&ftm-state level Criminal Procedure Codes
regulate this matter in full accordance with theG=BiH (CPC-FBIiH Article 87 CPC-RS
Article 137 CPC-BD Atrticle 73).

279. Similarly to the solution applied in CPC-BiH Artil66 (as discussed above) the Code
allows for an exemption from the general rule thequires a court order for temporary
measures also in case of Article 73 in its pardggdRg) and (3) as follows:

(2) If there is a risk of delay, an authorised ciffl may temporarily seize property
referred to in Paragraph 1 of this Article, may paout an arrest in property or take

27 “The official English translation was “temporaneasure seizing the illicitly gained property unttee CC-BiH” which
was wrong for more reasons. The term “illicitly ad” does nobccur in the original language version at all vhion the
other hand, contains a clear reference to the meifpriviemena mjera oduzimanja’= “temporary measure of
seizure/confiscation”) of property that is to benfiscated {(se ima oduzeti’) under the Criminal Code.
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other necessary temporary measures to prevent aaytransfer or disposal of such
property. An authorised official shall immediatehform the Prosecutor about the
measures taken and the preliminary proceedingsgigiall decide about the measures
within 72 hours following the undertaking of theasares.

(3) If the approval is denied the measures takeall 4fe terminated and the objects or
property seized returned immediately to the pefsmm whom they have been seized.

280. Again, non-state level Criminal Procedure Codefolthe same regime. Any difference
that can be detected between the different legés is that while in the CPC-BiH and CPC-
RS the preliminary proceedings judge “decidesid{ticuje’) on/about the measures taken,
the CPC-FBIH and CPC-BD requires that the measures“confirmed” (or rather
“authorised” i.e. bdobrené) by the same judge which difference is, in thalaators’ view,
far from being significant.

281. Although the language of paragraphs (2)-(3) abgeear to cover any sort of “property”
that is, even intangible property items or realatst the legislator deemed it useful to
introduce a special regime for the appropriatiomssets in the form of bank account money
which are subject to freezing according to CPC-Bitticle 72(4)-(5) as follows:

(4) The court may issue a decision ordering a legraphysical person to temporarily
suspend a financial transaction that is suspectelet a criminal offense or intended
for the commission of the criminal offense, or suspd to serve as a disguise for a
criminal offense or disguise of a gain obtainedabyriminal offense.

(5) The decision referred to in the previous Paggr shall order that the financial
resources designated for the transaction refergethtParagraph 4 of this Article and
cash amounts of domestic or foreign currency beptearily seized pursuant to
Article 65 Paragraph 1 of this Code and be depdsitea special account and kept
until the end of the proceedings or until the cdindis for their return are met.

282. In the evaluators’ view, the language of the lapevisions may be too restrictive as the
law focuses on the suspension of financial trammastand the securing dfinancial
resources designated for the transactidhat is, assets that either have been or aredaten
to be transacted. While the term “financial resesfcappear to embrace any sorts of
immaterial assets, it is not self-evident what earfsaction” means in this context, in
particularly, whether money or other assets sing@gosited and kept on a bank account can
be frozen pursuant to the above provision. Nevirtise examination of verdicts brought by
the Court of Bosnia and Herzegovina in money latindecases, as far as they are available
in English language on the internet, shows thatjabpractice does accept the measure under
Article 72(4) applicable to the seizure of bankaod money in a general sense.

283. Freezing is regulated identically in all the otl&iminal Procedure Codes (CPC-FBIH
Article 86 CPC-RS Article 136 and CPC-BD Article Wile reference is made to Articles
79/125/65 respectively.)

284. The FID i.e. the Bosnian-Herzegovinian FIU can atsguest that financial transactions be
suspended for five working days, by virtue of Algi@8 of the AML Law being in force at the
time of the on-site visit:

(1) In order to perform its duties according to thevisions of this law, the FID may
issue a written order temporarily suspending a saction or transactions for 5
working days at most, if the FID suspects monewndating or funding of terrorist
activities in connection with a transaction, an agnot or a person. The FID may issue
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additional instructions to the person under obligatconcerning the transaction, the
suspension of the transaction, executing the trefitsa and communicating with the
person or persons related to the transaction.

(2) In urgent cases the order may be issued verpallit the FID shall be obliged to
submit a written order to the person under obligatthe following working day at the
latest.

285. The situation and circumstances under which therlaheasure can be applied are, of
course, different from what may establish the aapion of CPC-BiH Article 72(4)-(5) as
above. According to Article 18, the suspension ofireancial transaction is merely an
administrative measure the application of which sdoet even require a well-grounded
suspicion of money laundering. As such, the lawsdoat expressly say that it is to be applied
necessarily with an aim to secure the assets ipdoin the suspicious transaction. The
significantly long deadline of five working dayspsars sufficient to verify any information
and, what is even more important, to provide endugk to notify the prosecutor pursuant to
Article 22 of the AML Law so that the prosecutioraynprepare for further measures e.g. to
apply for a freezing order according to Article ZR2(5).

286. In the new Law on the Prevention of Money Laundgrand Financing of Terrorist
Activities (Official Gazette of BiH 53/09) that amed into force on 15July 2009, shortly
after the onsite visit took place, suspension arfigactions is regulated more in details though
the regime remained roughly the same:

Article 48
Temporary Suspension of Transactions

(1) If the FID suspects money laundering or fundifigerrorist activities in reference to
a certain transaction, account or person, it magues a written order for a temporary
suspension of transaction or transactions lastingvérking day at most, and the
deadline of temporary suspended transaction stéotsrun after the order for
suspension is issued by the FID. The FID may gid@it@nal instructions to an
obliged person as regards that transaction, susjensf transaction, execution of
transaction as well as communication with the pereo persons who are connected
with transaction or transactions.

(2) During the execution of duties in accordancehwthe provisions of this Law, in
urgent cases, if the FID suspects a money laundarfunding of terrorist activities
in relation to a certain transaction, account orrpen, it may issue a verbal order for
temporary suspension of transaction or transactidmswever, the FID is due to
forward a written order to an obliged person thédaing working day latest.

287. Paragraph (3) of the same article stipulates tigppension of suspicious transactions may

also take place, among others, at request of #te-kvel law enforcement agencies ‘well

as other bodies and institutions in the BiH mergobin Article 51 paragraph”l The latter
refers to the bodies of Bosnia and Herzegovina, Federatiomibf, Republic of Srpska,
Brcko District and other obligatory party with publauthorisations to provide information,
data and documentation needed to execute the dftie in accordance with Provisions of
this Law” which implies, as it was confirmed by domestichauities, that authorities of the
two Entities and Biko District may also request for suspension.

288. ltis also specified that whenever the FID detessjiwithin the 5 working days’ deadline,
that there is no further suspicion of money lauimdgor terrorist financing, it shall notify the
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obliged parties without delay so that the transacitan be performed immediately. If,
however, the suspicion remains or develops, theesisson has to be maintained but no
longer in the framework of the administrative-tyjpies set out in the new AML Law but by
the application of the proper temporary measuredable under the criminal procedural law.
The link to the ordinary criminal procedural rulesn be found in Article 48(5) of the AML

Law according to which

(5) After the deadline referred to in paragraph I this Article expires, financial
transaction may be temporarily suspended only bg@sion of a court pursuant to the
BiH Law on criminal proceedings.

289. In the paragraph above, the last phrase obvioe$tys to the Criminal Procedure Code of
Bosnia and Herzegovina and thus to its Article Y284. State-level criminal procedural law
can only be applied by the state-level Court ofrB®@snd Herzegovina. Consequently, once
the FID suspends a transaction, even if upon thaeest of a non-state level authority, the
subsequent criminal procedural measures can onlytaken by the state-level court
(presumably upon the request of the state-levebgmator) and therefore any criminal
procedure will necessarily be conducted at Statel.le

290. As far as the securing of assets that constitutegads of crime is concerned, CPC-BiH
Article 395 provides for a further, separate meaghat can exclusively be applied by the
court in order to secure the confiscation of propgain:

When the forfeiture of property gain obtained bynaassion of criminal offense is a
possibility, the court shalex officio and under the provisions applicable to the
judicial enforcement procedure order temporary sggumeasures. In that case, the
provisions of Article 202 of this Code shall apply.

291. Similarly, Article 386(1) prescribes security mesufor legal persons:

In order to ensure enforcement of a punishmenteitoire of property or forfeiture of
property gain, the Court may order temporary sefyuaigainst a legal person, at the
proposal of the Prosecutor. In this case, the miovis of Article 202 of this Code

shall apply.

where “forfeiture of property” is the specific pghment in CC-BiH Article 133 mentioned
above as “seizure of property” (the wording is adiffferent in the English versions).

292. Article 202 deals with temporary measures that igeptoperty claims accrued because of
the commission of a criminal offence. Measures ke may also be ordered according to the
provisions that apply to judicial enforcement pihwe. The ruling on the application of
temporary security measures under either Articl2 80 Article 395 may be rendered “in
criminal proceedings” thus, as it was confirmeddoynestic authorities, already in the course
of the investigation. As it was explained in the @IEhe same appears to refer to the measures
under Article 386. (Identical provisions can berfdun CPC-FBIiH Article 216/416/407 CPC-

RS Article 112/406/392 and CPC-BD 202/395/386 respely).

293. Examiners learnt that the term “judicial enforcetgmocedure” refers to the provisions of
the Law on Enforcement Procedure before the CouBasnia and Herzegovina (Official
Gazette of BiH 18/03). This piece of legislationswalso made available to the evaluators in
English translation and examination proved it toeaet of administrative measures and
procedure that provides for an ordinary regimeudigial enforcement:
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according to Article 1this Law shall govern the procedure pursuant toohtithe Court of
Bosnia and Herzegovina shall enforce on claims thase enforceable and authentic
documents and the procedure of posting securitggssrotherwise provided by a separate
law”.

Consequently, CPC-BiH Article 395 does not referthe application of any provisional
measure (seizure, freezing) which is provided agllated by the Criminal Procedure Code
but to the additional application of further adrsinative measures in order to secure assets
that constitute proceeds of crime. It has to belemsised that, as far as the confiscation of
proceeds is a possibility (that is, “when condisicexist for forfeiture of material gain” as
explained in the MEQ) Article 395 has to be appheahdatorily(ex officio).

294. The state-level Law on Enforcement Procedure, arntyilto those adopted at the level of
the Entities and Bko Distric®, provides for comprehensive sets of temporary rifgcu
measures (“provisional measures” in the officialghsh version of the law but there is no
different wording in the original language) deperydbn whether they are applied to secure
monetary or non-monetary claims, set out in Arti2l6 and Article 248 of the said Law,
respectively. For example, types of provisional suees for the purpose of securing monetary
claims comprise

- aban against the person opposing the claims tmppate or burden movable assets,
forfeiture of those assets and placing them unber management of the person
making the claims or a third person

- forfeiture and depositing of cash, securities with the Court

- aban against the person opposing the claims $gcootion to appropriate or burden
real property or proprietary rights on real propert

- a ban against the debtor of the person opposingléims to voluntarily fulfil his
obligation towards that person, as well as agahmstperson opposing the claims to
accept the fulfilment of that obligation or displbshhis own claims

- an order to the bank to deny the person opposiegléims or a third person, based
on an order of that person, the payment of cash thee debtor’s bank account which
is subject to a provisional measure.

Powers to identify and trace property

295. Law enforcement agencies appear to have suffigiewers to trace and identify property
as required by Criterion 3.4. In this context, amért from the measures already discussed,
reference needs to be made to Chapter VIII of CRC-B Actions Aimed at Obtaining
Evidence (and similar parts of the non-state |€ades respectively).

296. When it comes to seizure of objects, a search wamast be issued by the preliminary
proceedings judge upon the request of the proseoutn authorised official approved by the
prosecutor (CPC-BiH Article 53). In urgent casdsisisufficient to communicate an oral
request for a search warrant by telephone, radwtteer means of electronic communication
(Article 54). Seizure of objects thus takes plandar a search warrant and any objects seized
must immediately be forwarded to the court wheeytill be kept in custody of the court
pending further disposition except if the courteydthat they be held by the applicant for the
warrant or of the authorised official (law enforaamagency) who executed it (Article 63). In
cases of extreme urgency, a search can be cautedithout a search warrant or witnesses
(e.g. when this is required to apprehend a suggegtcriminal offense who has been caught

28 Federation: Official Gazette of FBiH 33/03; RepkblSrpska: Official Gazette of RS 59/03 andHér District: Official
Gazette of BD 8/00)
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in the act, or for the sake of the safety of a @ersr property, also if there is suspicion that
the person will conceal or destroy objects thattaree taken from him and used as evidence
in criminal proceedings etc.) after which the augex official must immediately submit a
report to the prosecutor, who shall inform the ipnglary proceedings judge thereof (Article
64). All these are similarly regulated in the ottiee Criminal Procedure Codes, with minor
differences in the CPC-RS (like that seized objeets exclusively be held in custody of the
court Article 127[4]).

297. Furthermore, important powers are given to_the tcfpeplacing the previous reference to
the preliminary proceedings judge) in CPC-BiH A"iZ2(1) as follows:

If there are grounds for suspicion that a persors kammitted a criminal offense
related to acquisition of material gain, the courtly at the motion of the Prosecutor
issue an order to a bank or another legal persorfqueing financial operations to
turn over information concerning thbank deposits, financial transactions and
affairs of that personor of persons who are reasonably believed to belued in the
financial transactions or affairs of the suspeétsiich information could be used as
evidence in the criminal proceedings.

298. Again, some minor corrections needed to be cawigdin the text above as the official
English version was incomplete, covering only tiexldsure of information concerning “the
bank accounts of the suspect” but the original i&far more detailed than thisSome parts
of the above paragraphs thus needed to be retrethslad these are now in bold underlined
type. The same provision can be found in all theioCriminal Procedure Codes (sometimes
with a better English translation — see CPC-FBiHiod 86 CPC-RS Article 136 and CPC-
BD Article 72) out of which the provision in CC-RSticle 136(1) is slightly different from
the others as it refers not only to informationaaming “bank deposits, financial transactions
and affairs of that person” like the other threed€obut also to “information relating to that
person” though this is not a significant differemceoverag¥.

299. In urgent casé} any of these measures may be ordered by thequtoseThe prosecutor
must immediately inform the preliminary proceedifjggge who may issue a court warrant
within 72 hours. In such cases, the prosecutorssial obtained data/information until the
issuance of the court order and if the judge failgssue that order, the prosecutor has to
return those data without having access to them.

300. Prosecutors the evaluators met onsite reportechalifficulties in effective application
of the above measures. Problems occurred whergttginbtain information on the existence
and further details of a bank account accordingrtecle 72(1) or similar provisions at non-
state levels, togethawith freezing, under Article 72(4) or identical matate provisions, all
the assets that can actually be found on that ipéeink account. In most of the cases, the
prosecutor, at the beginning, only knows the nafmé® person (most likely the perpetrator
of the crime) whose bank account details are sofghbut not the exact bank account
numbers — this is why an application under Artic®1) is necessary. Banks, however, would

2 The original text clearly refers to informatitm bankovnim depozitima i drugim finansijskim traksijama i poslovima te
osobe” which can be translated literally as quoted abwwveinderlined bold type. “Bank accouhtiowever are not
mentioned in the original version. Another refererftthat person” instead of “suspect”) was corrdcéecording to the
original language version.
%0 As it can be followed in the original Serbian testata“o bankovnim depozitima i drugim finansijskim trafsijama i
poslovima tog lica_podacima koji se odnose nadé' lietc. as above where the underlined part meanertirtion relating
to that person” (this phrase is unique in CC-RS).
31 Most English versions of the respective laws wiprigfer to “emergency” but the original languagersion usesu
hitnim slufajevimd that is literally “in urgent cases”.
32 |n the previous report, the verb was “must” whistbased on wrong translation. The accurate teyin @l four Criminal
Procedure Codes, “may” thus issuance of a countamtrs up to the discretion of the court.
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not accept a court decision ordering (i) to diselbank account data of that person and (ii) to
freeze the assets deposited on that account aathe time because the banks insist that a
court decision issued pursuant to 72(4) must ajreadtain all the details of the respective
bank accounts. To that end, prosecutors must tutinet preliminary proceedings judge twice
that is, once for a decision pursuant to Articlé1J2and once again for another decision on
freezing pursuant to Article 72(4). Apparently, tpeosecutors are left alone with this
frustrating problem as no legislative steps aredeen to simplify this procedure at any levels.

301. In addition, the court may, on the motion of thegacutor, order that other necessary
investigative measures be taken in order to endi@edetection and finding of the illicitly
gained property and collection of evidence purstan€PC-BiH Article 72(2) and identical
provisions in all three non-state level Criminab&dure Codes as referred above. “Necessary
measures” are defined by a reference to CPC-BiHclartl16 which caters for special
investigative measures such as surveillance amohiad recording of telecommunications or
premises, use of undercover investigators andrimdats and many others.

Statistics and practical issues

302. One of the problems indicated in the first roungoré was that there had been “no unified
statistics on seized and confiscated property ateSevel at the time of the on-site visit”.
This was also true at the level of the Entities Bntko District. Statistics were also supposed
to be kept within the competent judicial and lavfoecement bodies yet no information could
have been gathered from there either. Unfortunatiedysituation has not changed much since
then. Evaluators of the present round did not weceomprehensive statistics on confiscation
and provisional measures in money laundering cas#g,some cumulated figures regarding
2006 and 2007 according to which courts in Bosnid lderzegovina (i.e. courts at all levels
of the jurisdiction in these 2 years confiscatedcpeds of crime derived from criminal
offences against the economy and payment operatiodsiding, but not limited to money
laundering) in the amount of 48,648,333 KM whilegh derived from criminal offences
related to organised crime in the amount of 147 K& and €4,000.

Number of
C@ﬁ?(f’hm Tgct)ilﬁ\,/sigjteegf Number_ of ]Iotal _value 0(1;
, ) i | material qain cases in ines impose
Court | maerl gany M54 | wich fne s
by the court KM T posEs Y
decision
BIH Court 6 1,204,544 39 659,800
Cantonal/Munici
pal courts
(FBIH) 61 1,560,890 3,013 1,669,757
Municipal courts
(RS) 10 4,497,258 20 70,760
Brcko District
Court 0 0 91 75,600
Total 77 7,262,692 3163 2,475,917

303. As a result of the lack of proper statistics, tiwvaleators had to rely on other sorts of
information regarding the frequency and efficieityapplication of provisional measures and
confiscation in Bosnia and Herzegovina and all ity found strikingly resembled the
experiences of the first round evaluators.
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304. In most of the cases, the prosecution is still igaizrgeted at proving the predicate crime
and thus no further investigation takes place tlmviothe trail of the proceeds. Certainly, a
possible reason might be that, as the evaluat@stlethe understaffed prosecution and
judiciary wrestles with a significant backlog ofsea related to serious economic crimes
because of the pressure of workload and lack dfifipexpertise.

305. Failure to investigate the proceeds may be onbefitain reasons why there have been so
few confiscations in money laundering cases. Ol#ral provisions on confiscation appeared
to have been still very infrequently used in pmastieven if theoretically it was largely
mandatory and the regime looked otherwise basicaliynd at all levels of legislation. That
said, the evaluators noticed serious deficiencresthie efficient implementation of the
respective provisions. It was quite symptomaticbeth State level and at the level of the
Entities and Btko District that provisional measures (seizurereefing of assets) are seldom
if ever applied in the preliminary stage of crimipaoceedings, an apparent consequence of
which is that there are hardly any convictionsdakd by actual confiscation of proceeds of
crime. Though legislation enables a wide rangerotigional measures, application of seizure
has been extremely limited due to the lack of sidfit awareness, poor inter-agency
cooperation and information exchange.

306. It needs, however, to be noted that it is still laac precisely how early in criminal
investigations the preliminary measures could lerta Though the language “at any time
during the proceedings” appears in various legigatexts, the examiners have some
concerns that this may not provide a sufficienidegive basis for very early action during the
investigation and particularly before these “praliegs” have commenced — and once the
investigation is public, the less chance is therdobk into the property of the potential
perpetrators. Especially in the tax-related moreyndlering cases typically dealt with in
Bosnia and Herzegovina, the shell companies usetidoey laundering usually have no own
property and at the moment when an investigatida ggarted, all the money laundered had
already been transferred to places inaccessibnt@nforcement authorities. It only adds to
this that, according to some Entity-level law en@ment agencies the team met on-site,
public prosecutors mainly lead investigation agathe person who deposits money but not
against the owner of the money. As a result, dépresmay be sentenced but, as discussed
above, hardly any confiscation can take place filoarfictitious companies.

307. As far as the actual practise with temporary messig concerned, many prosecutors and
even judges the team met onsite advised that the¢ ¢é proof that is required to achieve a
freezing or seizing order is remarkably lower thhat which is applied by the trial court
when it comes to confiscation of proceeds. Whilihee of the prosecutors could recall any
case where the preliminary proceedings judge rdfaseapplication for a temporary measure,
this outcome was reported being quite typical im&eof confiscation.

308. The high standard of proof applied by the trial t®uhus appears to be a major obstacle
with regard to the confiscation of the proceedsrohe, especially when fictitious structures
are used for laundering of criminal proceeds. Rnaises at all levels complained that, when it
come to confiscation of proceeds, courts are rahicto draw inferences from objective
factual circumstances as regards the lawful orgisomeone’s property; even in cases where
young and unemployed persons possessing luxuryreaisestate or other expensive items of
property give ridiculous explanations about thegiori of their property. Overly high
evidentiary standards may frustrate and discouthgeprosecutors in applying provisional
measures at early stages in the proceedings andstherovisional measures are taken in due
time the less chance remains to efficiently comafisany sorts of proceeds at the end of the
procedure.

85



309. A potential solution would be making good use @& fnovision in CC-BiH Article 110(3)
and related articles in non-state level Codes wtteralefendant is expected, to some extent,
give an explanation of the lawful origin of his eiss In fact, some of the non-state level
prosecutors the team met did actually refer to abisortunity but no actual case practice was
reported. Another way to outcome this evidentiamybpem, which was strongly favoured by
prosecutors at all levels, was to take the necgdsgislative steps so that the burden of proof
could explicitly be placed, under certain circumsts, on the defendant.

310. It was also mentioned, as a possible legislatiap dbwards efficiency, that public
prosecutors should be authorised to take tempon@gsures (seizure, freezing etc.) on their
own and under their respective competences —sh&b replace the current regime where all
such measures must be taken or at least uphehlielgourt. This idea was raised by an entity-
level judge who added that the current regime msth@ other hand, still functional and the
provisional measures can be ordered “within hounst the situation may change as the
number of applications increase.

311. It was recurrently mentioned as one of the majdicidmcies of the confiscation regime
that no agency had so far been designated onvalsléor the management of seized property
or the execution of confiscation orders. As a ftiesdized property items including, in many
of the cases, expensive cars or other vehiclesrdyestored at some places without any care
any maintenance which results in both depreciadifothe property and frustration of the law
enforcement and prosecution authorities. Despite ritommendations made in the first
evaluation report, there is still no asset forfigtiund in Bosnia and Herzegovina and neither
are there provisions on keeping, managing and refpasf seized and confiscated assets —
except for some generic and apparently inexecutalies like CPC-BiH Article 70 (and
similar non-state provisions) according to whiidhe seized objects and documentation shall
be deposited with the Court, or the Court shallepthise provide for their safekeepingh
order to resolve this problem, a new state-level loan Confiscation of Proceeds of Crime
was being drafted at the time of the on-site vigihich was not made available to the
evaluators and neither was any information discloséout its actual position in the
legislative process.

2.3.2 Recommendations and comments

312. Starting from a general point of view, the currdagal framework applicable to
confiscation and provisional measures seems rathaplicated. There are parallel regimes
both in terms of criminal substantive and procetiang, that is, a different set of rules has to
be applied for instrumentalities, another one fog proceeds of crime and, as far as the
criminal offence of money laundering is concerrteédre is still asui generisoffence-specific
confiscation rule regarding property that has bémmdered. In addition, criminal and
administrative provisions (enforcement law) can stmes be applied at the same time. On
the other hand, there is still need for a cleareustadnding of the respective provisions
especially in terms of their scope of application.

313. The previous report proposed that since the astisleich incriminate money laundering in
all Criminal Codes explicitly define the obligatocpnfiscation of assets and this is not the
case with the articles which incriminate financioigterrorist acts, the domestic authorities
“should review the confiscation regime in this @tto ensure that confiscation is obligatory
regarding the criminal offence of financing of teist acts and in other serious
proceeds-generating crimes”. Although nothing appda have since been done in this
respect, evaluators of the present round do nontaiai this recommendation as they could
make sure that confiscation of proceeds is, in faetndatory in all four Criminal Codes thus
“obligatory confiscation” of proceeds does not deben offence-specific provisions like CC-
BiH Article 209(4). On the other hand, the evalustcall the attention of domestic authorities
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to the fact that the specific confiscation regirpeleable in money laundering cases pursuant
to Article 209(4) and identical provisions in name level Codes do not provide for value
confiscation which may need to be addressed.

314. As far as provisions on confiscation in CC-RS arecerned, the evaluators of the present
round reiterate what was recommended in the previ@port according to which the
respective law should be amended to enable thescatibn of income or other benefits.
Equally, confiscation of proceeds commingled wegitimate assets should also be provided
for.

315. Competent authorities at State level and also enFderation and Bko District should
review the articles in the respective Criminal Codkat provide for the confiscation of
instrumentalities and other objects with the aintemove or, at least, concretise the overly
vague conditions under which this security measare ever be applied (absolute necessity
based on public safety or moral reasons etc.) abttie confiscation of such objects can
actually be mandatory. Authorities of the RepulidicSrpska should, on the other hand,
consider introducing compulsory confiscation of tsuobject instead of the current,
discretionary provision in CC-RS Article 62(1).

316. Removal of overly insubstantial preconditionsirofrem confiscation of instrumentalities
and other objects (“interests of general security’) should equally take place, this time at
all levels of jurisdiction with no exception.

317. Evaluators reiterate the recommendation given bypitevious team, according to which
consideration should be given to provisions indfiminal procedure which would enable the
confiscation of proceeds where the criminal procedannot be concluded because the death
or absconding of the perpetrator or for any otleason, on condition that there is a proof that
the assets derive from criminal offences.

318. Voiding contracts does not appear to be provideghgtlevel of legislation in Bosnia and
Herzegovina which, in the evaluators’ view, is arstoming that should be remedied either
by necessary legislative steps or from practicpeeence gained in decided cases.

319. Lack of practical experience in the functioning pfovisions on confiscation and
provisional measures made it difficult to form @gement about their overall effectiveness
especially at the levels of the two Entities andkBrDistrict. In any case, domestic authorities
should review these regimes to ensure that thejulyeoperational and to satisfy themselves
that the necessary tools are really in place fooraplete and effective system. Such a review
should primarily be supported by compiling and rneiiming of comprehensive and precise
statistics on the volume and effectiveness of soafion and the provisional measures.
Absence of proper statistical figures concerningfiscations and application of provisional
measures had been mentioned as a problematicebgagly in previous rounds of evaluation
and there appears to be no significant developiehts field.

320. Itis doubtful whether the specific confiscatioterin CC-BiH Article 209(4) and identical
non-state rules provide, either in themselves orcambination with Article 74 for the
mandatory confiscation of instrumentalities usedrimtended for use in the commission of a
money laundering offence as far as such objectsiere@wned by the perpetrator. Domestic
authorities should urgently review this issue aedksfor urgent remedy to this apparent
weakness of the system.

321. The evaluators understand that it comes from thetsire of the administration of justice
system that provisional measures can only be choig, as a general rule, by the decision of
a preliminary proceedings judge as from the indgratof the investigation. Nevertheless,
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domestic authorities should reassess the extemtioh this structure might delay or even
hinder the seizure of proceeds, if once applied iconcrete money laundering case. They
should also reconsider, whether the immediacy ohsueasures could better be provided by
allowing the prosecutor, in extremely urgent casa@s, his own authority, to order the
investigating bodies to carry them all out, subsediy obtaining the approval of a judge.

322. The possibility of obtain bank information with sew to freezing of assets, as is provided
by Article 72(1) and (4) of the CPC-BiH (and ideali non-state provisions) appears to be
unnecessarily restricted; or at least slowed dawnancrete cases by factors originating in
either incomplete secondary legislation or simpiptigh inaccurate communication between
the state authorities and the financial industryhis results in duplication of the court
procedure when bank account information needs fosbe obtained for applying for a
freezing order. Domestic authorities should reas#as potential shortcoming and seek for a
solution.

323. There do not appear to be any provisions for aiitesrat any level to prevent or void
contractual or other actions where the persondwedoknew or should have known that as a
result of those actions the authorities would bejyaliced in their ability to recover property
subject to confiscation. It is recommended thagislative amendments are introduced to
introduce explicit provisions to fulfil this reqeiment.

324. Turning to the practical issues, the evaluatolly fagree with the previous evaluation team
that a much greater emphasis needs to be givdrettaking of provisional measures at early
stages of investigations to support more confisoatequests upon conviction. There are still
relatively few confiscations in money launderinges which requires definite changes in the
approach of all authorities involved whether theyldw enforcement agencies, prosecutors’
offices or courts. A clear understanding is reqlioé how early in criminal investigations the
preliminary measures could be taken and the pi@utits should be orientated, either by
adequate guidance or training, to apply these messas early as possible to prevent
dissipation of proceeds.

325. In most of the cases, the prosecution is still igaimrgeted at proving the predicate crime
and thus no further investigation takes place tioviothe trail of the proceeds. As far as this
is result of inadequate staffing and lack of neamsdrainings these shortcomings must
urgently be remedied by competent authorities lategkls. Equally, the authorities should
seek for a solution to the problem underlying tinéd, that is, the overly high standard of
proof applied by the trial courts with regard te ttonfiscation of the proceeds of crime.

326. Repeating another recommendation from the firshdoteport, legislators at all levels
should consider ensuring that, in certain wellgledi serious proceeds-generating offences,
elements of practice which have proved of valuevatere should be considered, including
the reversal of the burden of proof, post convittias to the lawful origin of alleged criminal
proceeds or the utilisation of the civil standanfigroof as to the lawful origins of proceeds.
In this respect, particular emphasis should bergteeexplaining how CC-BiH Article 110(3)
and corresponding non-state level provisions atended to work. As far as RS criminal
legislation is concerned, the examiners share plirgian of the local authorities that CC-RS,
which currently lacks such a provision, should dlsdarmonised in this respect.

327. Authorities at all levels should establish unifisgstems for keeping statistics on the
amounts of property seized and confiscated, anidnige competent bodies for this purpose,
in line what was recommended by the first rouncbredn this respect, the evaluation team
considers it more practical to address this questio a Bosnia and Herzegovina wide basis
and not separately for each Entity andKgr District.
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328. Authorities of Bosnia and Herzegovina may also wistestablish a competent agency
with adequate procedures for keeping and managiimed and confiscated assets, and
introduction of an asset forfeiture fund as wellbasmiechanism for asset-sharing, in line with
the legislative initiatives currently being in tbeaft phase in the country. Just like in case of
keeping and maintaining unified statistics on psaial measures and confiscation, such an
agency could optimally be set up at the level ef$ate.

2.3.3 Compliance with Recommendation 3

Rating Summary of factors underlying rating

R.3 PC * High evidential standards as applied by trial cgutte structure of the
confiscation regime and an insufficient proportarconfiscations and
provisional measures not being taken with the dbgrregularity all
give rise to concerns over effectiveness.

* Mandatory confiscation of instrumentalities is ®dbjto imprecise
conditions in most of the cases, while in RS theliegtion of such a
measure is discretionary.The specific confiscatiegime for money
laundering cases does not allow for value confignat

« Confiscation of proceeds commingled with legitimagsets or that gf
income or benefits derived from proceeds of crimedt provided fol
by RS criminal legislation.

(7]

« No provisions in place to prevent or void actioniseve the person
involved knew or should have known that as a resuthose actions
the authorities would be prejudiced in their apitib recover propert
subject to confiscation.

2.4 Freezing of funds used for terrorist financing(SR.111)

2.4.1 Description and analysis

329. Criteria Ill.1 and 111.2 require that countries leagffective laws and procedures to freeze
terrorist funds or other assets of persons desdneither by the United Nations Al-Qaida and
Taliban Sanctions Committee in accordance with SIRE67(1999) or in the context of
S/RES/1373(2001). Such freezing should take platieout delay and without prior notice to
the designated persons involved.

330. As far as freezing under the UN Security Counc®etions is concerned, the authorities
of Bosnia and Herzegovina claimed in their repleethe MEQ that they had a comprehensive
legal background to meet all requirements set ouBR.IIl in which respect reference was
exclusively made to the Law on Application of Certdemporary Measures in Support of
Effective Implementation of the Mandate of the tntaional Criminal Tribunal for the
Former Yugoslavia and Other International Restrectleasures (“Official Gazette of Bosnia
and Herzegovina” 25/06) (hereinafter: Law on In&dional Restrictive Measures or IRM
Law) (See ANNEX VI) as a specific piece of legigtatto regulate this issue and indeed, it
was considered as such in the Profile on Countaefist Capacity of Bosnia and
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Herzegovin® issued by the Council of Europe Committee of Etgesn Terrorism
(CODEXTER) in November 2008.

331. As for the IRM Law, which isper definitionema piece of legislation to regulate the
application of certain restrictive measures in otdesupport the mandate of the International
Criminal Tribunal for the Former Yugoslavia (ICTW)e ultimate question is whether it can
serve as legal base for the introduction and agdic of freezing under the UNSCRs referred
to above. Since this Law has not yet been appheithis context, that is, no terrorist assets
falling under the scope of UNSCR 1267, 1373 and thecessor resolutions have ever been
frozen pursuant to the IRM Law, a thorough analgsighe respective provisions needed to be
carried out in order to determine whether and tatveixtent it could actually be applied in this
respect.

332. Starting with the title of the Law, it is evideiat it refers not only to ICTY-related issues
but also to “other restrictive measures” which apeto leave room for application of the
IRM Law beyond the mere supporting of the ICTY matied As for the subject of the IRM
Law, Article 1(1) provides that itregulates the application of international resttice
measures that, in accordance with the internatiolaal, Bosnia and Herzegovina applies
against states, international organisations, terial entities, movements or natural and
legal persons, and other subjects covered by therriational restrictive measuresivhich
scope appears to be wide enough to encompasgtigstrneasures on the base of UNSCRs
1267, 1373 and successor resolutions. In the viethheoevaluators, this fairly large scope is
not restricted by the next paragraph (2) accordmgvhich the IRM Law “specifically
regulates” the application of measures aimed tqtearily prevent'any use, alienation or
other disposal of property of persons indictedromt of the International Criminal Tribunal
for the former Yugoslavia(ICTY) since 1991 who are not available to th#iunal and their
assistants in evading availability to that tribuhabearing in mind that the term “specifically
regulates” would rather imply an emphasis on thenrgaal to be achieved by this Law.

333. A problematic provision is, however, Article 1(8gt defines the purpose of the IRM Law
as“to regulate in Bosnia and Herzegovina the mannemeplementation of United Nations
Security Council resolutions or European Union dewis that foresee international
restrictive measures, particularly United Nationec8rity Council Resolution 1503 (2003)
through the application of certain measuries support of effective implementation of the
ICTY mandaté where the underlined phrase appears to expliitg the application of the
Law to restrictive measures directly related to thandate of and, supposedly, actually
imposed by the said Tribunal.

334. Nonetheless, this limitation seems released bycksri2(2) which provides that Bosnia and
Herzegovina applies international restrictive meesuincluding* financial restrictions”)
“due to implementation of decisions of the Unitedtibhs, which are binding under the
international law, or when it joins the restrictiveeasures of the European Union or in other
cases in accordance with international lawvhich is, again, a quite broad scope of
application. Furthermore, Article 2(4) providesttttee provisions of Chapters Il and Il of the
IRM Law that deal with temporary financial measuegginst persons indicted in front of
ICTY, but unavailable to that tribunal and theisiatants, shall apply to financial restrictions
against othepersons as well, unless otherwise envisaged byniational law.

335. All things considered, the evaluators were conuintteat the applicability of the IRM Law
actually extends beyond the mere support of theYlGhandate and therefore nothing

Shttp:/iwww.coe.int/t/eflegal_affairs/legal_co-opiva/fight_against_terrorism/4_theme_files/apologie
_incitement/CODEXTER%20Profile%20(2008)%20Bosnia%&f%20Herzegovina.pdf
34 The official name is "International Tribunal fohe Prosecution of Persons Responsible for Sericoations of
International Humanitarian Law Committed in the fitery of the Former Yugoslavia”
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prevents it being applied in relation with resirietmeasures, that is, freezing actions taken
under UNSCRs 1267, 1373 and successor resolutidms. has so far been, however, a

theoretical possibility as there has been no aasad demonstrate the application of the IRM

Law other than in support of the ICTY process.

336. It was only clarified subsequent to the on-siteitvibat there exists a parallel and
completely separate set of legislation in Bosnia &ferzegovina to regulate this issue.
Reference was made to the Law on Banking AgendhefFederation (“Official Gazette of
FBiH” 9/96) as well as that of Republic Srpska (fiCibl Gazette of RS” 10/98) where
Articles 4(g) of both laws provide as follows:

The main tasks of the Agency are the following (...)

g) Performing actions in the support of anti-teligsirmeasures related to banks upon
request of an authorised body, based on approptateor in accordance with special
resolutions of the UN Security Council, or in cogt®n with relevant institutions in
regard to this matter.

337. Further paragraphs (i)-(k) of the same Articles tiear reference to this specific provision
also authorise the Agencies to require the Cemealk of BiH to open a special reserve
account in the name of any commercial bank thathasmer accounts affected by an action
taken under paragraph (ghd also to requirthose commercial banks to transfer the amount
of funds involved to the safe keeping of the Cdriank of BiH. In addition to that, the
respective laws prescribe that the Agencies pubbsha monthly base, the list of accounts
blocked according to paragraph (g) in the respedificial Gazette and that the Agencies
forward to the Central Bank of BiH all informatioelated to actions taken according to
paragraph (g) including data on any attempted &etiens involving the blocked accounts.

338. It needs to be noted that “blocking” as a meassireoi expressly mentioned in paragraph
(g) but in the subsequent (h) that empowers Agericidgake all appropriate actionalich
may include the blocking of customer accounts iy Bank or banKsthroughout the
respective Entity or otherwise within the jurisibet of the respective Banking Agency, but
all this in order to prevent the funding of activities which are, which threaten to be,
obstructive of the peace implementation procespuaisued under the aegis of the General
Framework Agreement for Peace in Bosnia and Henzegbthat is, definitely not in the
context of freezing funds under UNSCRs 1267, 137B@ir successor resolutions that are, as
described above, covered by the preceding paradggpfihe evaluators however understand
that “blocking” that is, freezing of bank accoumésconsidered by domestic authorities to
make part of the “actions” referred to in paragréghabove (that is, “blocking” may be one
of the possible actions that may be taken undeeefiaragraph [g] or [h]).

339. While the IRM Law has not yet been applied in acpractice to freeze terrorist funds or
other assets of persons so designated accordihg tdNSCRs mentioned above, the Laws on
Banking Agencies (namely, that of the Federatioad hlready proved to be successfully
applicable for this purpose, not only before théllRaw was adopted but, at least in one
case, since it has been in force. As it was cttifat the pre-meeting, the last time the
Banking Agency of the Federation acted upon Artig) of their respective law took place
in 2008. As a consequence, since the adoptioneofRM Law, there have been two different
and totally separate sets of legislation coexisitinBosnia and Herzegovina, both intended to
meet the requirements set out in SR.III. (The IR&BvLdid not repeal any provisions of the
entity-level Laws on Banking Agencies.) Althougle tsxaminers were not given any relevant
explanation why there was a need for creating suphrallel, or overlapping legal structure
by adopting the IRM Law, the present report nevdeds examines both of these regimes
and, to the extent there is any related case peadtie actual applicability of the competing
laws.
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340. Pursuant to Article 4 of the IRM Law, temporarydirtial measures may consist of either
“freezing of funds” which“prevents any move, transfer, alteration, use afcess to, or
dealing with funds in any way that would resultany change in their volume, amount,
location, ownership, possession, character, destineor other change that would enable the
funds to be used, including portfolio management“freezing of economic resources” which
prevents their use to obtain funds, goods or ses\it any way, such as their selling, hiring or
mortgaging. In this context, the terms “funds” afetonomic resources” are defined in
Article 3(c) and (d) of the Law fully in line with Article 1(1) of the Terrorist iRancing
Convention. Nonetheless, the evaluators have neakatformation to decide whether the
domestic legislation would be able to cover fregZinnds or other assets being “wholly or
jointly owned or controlled, directly or indirectly, by dgsated persons, terrorists, those who
finance terrorism or terrorist organisations” aguieed by Criterion 111.4.

341. According to Article 5(1) the application of tempoy measures of freezing of funds/
economic resources shall entail that:

« all funds and economic resources belonging to, wned, possessed or held by the
person against whom the measures are applied, bhrdlozen

* no funds or economic resources shall be made availairectly or indirectly, to or for
the benefit of the person against whom the measueeapplied (not including addition
to frozen accounts of interest or other earningsvided that any such additions will
also be frozen)

» activities to consciously circumvent these measstedi be prohibited

342. The IRM Law provides for different regimes of prdoeal rules for the application of
temporary financial measures, depending on whedtiepersons whose funds or economic
resources are to be frozen are those indicted &yQR'Y but unavailable to that tribunal or
their assistants. In case of the indicted perstimes, Council of Ministers of Bosnia and
Herzegovina shall render a decision introducing téraporary measures (Article 10[3]). It
appears that such decisions are to be adoptedaseaby-case basis and then published in the
Official Gazette of BiH. Freezing of funds/economigsources of assistants of indicted
persons is, however, applied pursuant to the Ceémirocedure Code of Bosnia and
Herzegovina (Article 11[1]). Such a differentiatialikely to mean that criminal procedural
rules can only be applied in the second regimé,ish#hey cannot serve as a legal base for the
execution of the Council of Ministers decisions.

343. As for the regime applicable to persons indictedthg ICTY the IRM Law contains
practically no specific procedural rules (excepttfee articles referred to below in relation to
Criteria 111.9 and 111.10).

35 “Funds mean financial assets and benefits of ekieig; such as:
1) cash, cheques, claims on money, drafts, mordgremand other payment instruments,
2) deposit with financial institutions or other iéiets, balances on accounts, debts and debt ololigat
3) securities subject to stock exchange or othee tf trade, such as stocks or shares, certifichtegls and other kinds of
securities;
4) interest, dividends and other income on or vakeeruing from or generated by assets,
5) credit, right of set-off, guarantees and otliaricial commitments,
6) letters of credit, bills of lading, bills of sal
7) documents evidencing an interest in funds @rfaial resources,
8) any other instrument of export financing.
Economic resources mean assets of every kind, ehé&thgible or intangible, movable or immovablejchhare not funds
but can be used to obtain funds, goods or services.
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344. As for the regime applicable to the assistants]®M Law makes reference not only to the
CPC-BiH in general but expressly points to a nundfespecific articles in Article 11(2) as
follows (typography as in the original text)

(2) In accordance with paragraph (1) of this Article Y the Chief Prosecutor of Bosnhia
and Herzegovina proceeds in particular under Agi@5 Rights and Dutigsand
Article 216 Qrder for Conducting an Investigatioof the Criminal Procedure
Code. To issuing and enforcing of temporary measiagainst these persons,
Article 65 QOrder for Seizure of ObjedtsArticle 66 Seizure without the Seizure
Warran), Article 72 Order Issued to a Bank or to Another Legal Peraml Article
73 (Temporary Seizure of lllicitly Gained Property afidrest in Property, as well
as other provisions of the Criminal Procedure Cstall apply.

345. Although, as it was noted above, there has beenase practice related to the above
provision, it is very likely that freezing of assedtwned by assistants of indicted persons
requires the initiation of a formal investigaticas (CPC-BiH Article 216 is expressly referred
above) presumably for the criminal offence of Acmey to a Person Indicted by the
International Criminal Tribunal (CC-BiH Article 233Considering the direct applicability of
the CPC-BiH rules, however, it is not clear whetaed to what extent the provisions of the
IRM Law could add to what has already been provittedunder the Criminal Procedure
Code, that is, it appears that the very same rahgeoperty can be seized under both laws.

346. As discussed above, the IRM Law is, at least frothemretical point of view, applicable
beyond the support of the ICTY mandate, that isp @h relation with restrictive measures
taken under UNSCRs 1267, 1373 and successor riesslut/nfortunately, the provisions in
Articles 10 and 11 that define the persons sultetitese measures are not flexible enough to
be automatically, if at all, applicable in the cexit of counter-terrorist financing UNSCRs
which could easily impede the actual applicatiothefIRM Law in this respect.

347. The first problem is that the subjects of the redpe UNSCRs, that is, the persons
designated by the United Nations Al-Qaida and Balilsanctions Committee in accordance
with UNSCR 1267 as well as those designated incimtext of UNSCR 1373 do not
automatically fit into the context of the IRM Lawhieh targets persons indicted by the ICTY
as well as their assistants. When applying the LlRM, should the designated (listed) persons
be taken into account in lieu of indicted persona®their assistants — that is, should Article
10 or Article 11 be applied?

348. Considering that the specific regime based on trexidapplicability of criminal procedural
rules for assistants of indicted persons can oelypbssible because this sort of activity, as
mentioned above is, in itself, @i generiscriminal offence under the state-level Criminal
Code, it is quite obvious that Article 11 and cansantly the rules of the CPC-BiH are
absolutely irrelevant in the context of freezinglanthe above mentioned UNSCRs. On the
other hand, Article 10 appears to be applicableblegbuse of the deficiencies referred above
it falls short of meeting Special Recommendatidn As far as freezing of assets of the
indicted, that is, designated persons pursuantrtl& 10 is concerned, the IRM Law can
only serve as the legal base for such a proceditfeowt providing, to any extent, for a
comprehensive legal framework in this respecteladtof procedural rules, it is the Council of
Ministers that is authorised to issue an additiatedision for implementation of a restrictive
measure.

349. As discussed above, such decisions are likely tadmpted on a case-by-case basis which
means that procedural rules (manners of and extepfrom the implementation etc.) would
also be determined on an ad hoc basis presumapBnding on the nature of the case. That
said, no decisions issued under Article 10 aresaiméd to provide for a general set of rules
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establishing an effective and publicly known praged for the implementation of
international restrictive measures, including aprapriate freezing procedure.

350. Certainly, Article 12 of the IRM Law requires thah accordance with a Council of
Ministers’ decision on the application of temporargasures towards a particular person

» all competent institutions in the country that haleta on property of such a person shall
be obliged to take, within their competenciésoncrete actions with the purpose of
application of temporary measures”

* banks, financial institutions and insurance comgsnvith whom the respective person has
an account;shall be obliged to disable financial transactiofi®m the account of that
person”

» while all bodies and institutions that keep recardproperty'shall be obliged to disable,
within their competencies, any change of ownerdingmsfer of the right of ownership or
possession and encumbering of property”

but these, otherwise strict and mandatory provgsiiill cannot be considered as detailed and
publicly known procedural rules as they only creatirm legal background for the effective
application of restrictive measures.

351.In any case, the evaluators were assured by damasthorities that while there have
already been some Council of Ministers’ issued urnlde IRM Law against persons indicted
in front of the ICTY or their assistants, no suatidion had ever yet been issued for the
implementation of UNSCRs 1267, 1373 and the suocegsolutions since the IRM Law
became effective, which means that the Law hassndt been applied in any concrete cases
in this respect. In the lack of effective laws.(ilose going beyond the mere authorisation for
issuing implementing decisions) and proceduresdeze funds or other assets owned by or
related to persons designated by the relevant Utdr8g Council Resolutions, Criteria 111.1
and II.2 are not met by the Bosnia-Herzegovininm.|

352. Turning back to the alternative regime under Aescl(g) of the entity-level Laws on
Banking Agencies, there is no doubt that it hagay been functioning, at least in the
Federation of Bosnia and Herzegovina, already attithe of the first round evaluation, far
before the adoption of the IRM Law. Being the exsola legal framework for freezing of
terrorist assets in September 2001 when the BiHh€baf Ministers adopted its Action Plan
for the BiH and Entity institutions in preventiofhterrorism activities and actions, the Law on
Banking Agency of the Federation did indeed provedeugh power to the said Agency to
block (freeze) bank accounts in the Federatiomiounts totalling KM 8.004.860 at the time
of the first round evaluation (November 2003).

353. In such cases, the procedure the Agency appliedhveasinder Article 4(g) as well as (i)-(I)
of the respective law, as described above. The peavides, however, hardly any more
procedural rules to decide, for example, whethesehactions were carried out without prior
notice or the blocking met the “without delay “ mient of the respective Resolutions. In this
respect, all the further paragraphs of Article 4yoprovide for the sanctioning of non-
compliance. Banks that fail to comply with a blogkorder or any other requirement under
Article 4(g) to (I) risk the revoking of their lioses while any natural or legal person whose
deliberate or negligent act leads to the evasioattempted evasion of a blocking order by
transferring or seeking to transfer funds thereto otherwise, may be subject to an
administrative fine (up to an amount double whas wevolved) and, if he is a holder of a
bank account, be subject to having the same bloakddisted as aforesaid. In this procedure,
the Agency is authorised to call upon such pergonsroduce all documents related to the
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transaction and also to initiate a procedure wii authorised coufbf seizing the assets,
books and records of any individual, legal entitybody who or which deliberately acts in
such manner as to lead to the evasion or attemgtedion of a blocking order as aforesaid,
and to liguidate the business of such individuzgial person or body.”

354. As for the requirement under Criterion 111.5 thealators have no information about the
establishment of any system for communicating ® fihancial sector and/or the general
public the actions taken or to be taken under thezing mechanisms at either State or Entity
level (the IRM Law only deals with the obligatiom deliver such information tthe Ministry
of Security of Bosnia and Herzegovina in Article Bjjually, the evaluators have not yet been
informed about any guidance prepared and issueer®iterion 111.6.

355. Turning to the requirements in Criteria IlIl.7 anld8 the evaluators also found that the
IRM Law which, in its present form, cannot be taketo account as a comprehensive legal
source, fails to meet the requirements in Critetib@ (publicly known procedures for de-
listing requests and for unfreezing of the assétsleslisted persons) and 111.8. (publicly
known procedures for unfreezing the assets of persecidentally affected by a freezing
mechanism). It should be noted that, accordingrtaclé 13 of the said Law, the application
of a restrictive measure to an indicted (i.e. desigd) personshall cease to apply when the
cessation of the application of the measure agdhmt person is determinéevhich requires
a further decision to be passed by the Council dfidters but among the reasons for
cessation no circumstances specified in Criteti&@ Bnd 111.8 can be found (i.e. unfreezing
the assets of de-listed persons or in verifiedcageistaken identity or “false positive”).

356. Neither of the entity-level Laws on Banking Agerxcigrovide explicitly for the unfreezing
of blocked assets. Nevertheless such actions masumably have taken place on a regular
basis, considering the significant decrease irtdte¢ amount of frozen funds between the two
rounds of evaluation, as a result of which the na@wf such assets, deposited on the special
reserve account maintained at the CBBiH, fell 859.373,44 KM by the time of the third
round on-site visit. Out of this sum, 3.915.0338M represents the funds related to
designated persons or organisations in accordante WNSCR 1267, 1373 and any
subsequent resolutions while the rest belongs iteops who were designated upon the OHR
decisions as persons who obstruct or threaten siruah peace implementation process
realised under the General Peace Agreement in 8@m Herzegovina. The frozen assets
include cash funds in various currencies as wellthess amount of deposits created by
replacement of frozen controlling (shareholdernghts for frozen deposits, gained through
acquiring shares of the designated person by tim& Bawn shares) in whose ownership
structure the designated person appeared (in acexpent process conducted in cooperation
and under the authority of the respective Commitfébe UN Security Council).

357. As it was clarified by the Banking Agency of thedEeation, this significant decrease took
place as a result of subsequent examinations ctediby the said Agency and other relevant
institutions and organisations, both domestic artdrnational, of some persons whose funds
and controlling rights were frozen on the groundsu$pected connection with designated
persons. However, finally no such suspicion wasfiomed and so the freezing of the
affected funds/ controlling rights had to be rentv&nfortunately, the evaluators were
provided with no legislation, and particularly sifiecprocedural rules, upon which this
“examination” and the subsequent release of thetassight have taken place. That is, while
the Laws on Banking Agencies appear quite robusgtnwih comes to freezing, they do not
provide any legal basis to withdraw such actions tnerefore the legal foundations of such
an unfreezing procedure are still unclear to theduators.

358. Criterion 111.9 that requires appropriate procedufer authorising access to funds or other
assets is adequately addressed by Article 8 ofRMeLaw according to which the Court of
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Bosnia and Herzegovina shall authorise the reledseertain frozen funds or economic
resources if it determines that they &recessary for basic life expenses, including payse
for food-stuffs, rent or lease or mortgage for tling place, medicines and medical
treatment, taxes, insurance premiums, and publidgyutharges” (Para 1) or that they are
intended exclusively for payment of reasonable ggsibnal fees, reimbursement of expenses
associated with the provision of legal servicessfer service charges for routine holding or
maintenance or other extraordinary expenses (Pardn2this context, the Court may
determine conditions under which it authorises riflease or making available of funds or
economic resources. The IRM Law also requires that Court inform the Ministry of
Security of any such authorisation grantad later than eight days prior to the granting of
authorisation” (Para 4). Article 9 is thus one of the few partéhe IRM Law that contain
detailed procedural rules as required by SR.IlI tiedefore Criterion I11.9 can be accepted as
met by the domestic legislation (even if Critefiall and II.2 on freezing of funds and other
assets of designated persons proved to be, asssigtiabove, nomet by the Bosnian-
Herzegovinian law). However, the parallel entitydk legislation, that is, the Laws on
Banking agencies appear to be silent on this issukthe evaluators are not aware on any
actual practice in this field.

359. As regards the regime applicable to indicted pesstite IRM Law provides in Article 10(4)
that“against the decision of the Council of Ministeasprocedure in front of the Court of BiH
may be initiated” While the law is silent on the details of thisrdpedure”, the Bosnia-
Herzegovinian authorities made it clear that AditD(4) indeed refers to a court procedure
where the competence of the state-level court sedban Article 8 of the Law on Court of
Bosnia and Herzegovina, according to whitihe Court has jurisdiction to decide actions
taken against final administrative acts or silenck administration of the institutions of
Bosnia and Herzegovina and its bodies, Public Agsndublic Corporations, institutions of
the Beko District and any other organisation as providgdState Law, acting in the exercise
of a public function”and, in particular, oveithe assessment of the legality of individual and
general enforceable administrative acts adoptedeun8tate Law (...) for which judicial
review is not otherwise provided by lawThe Council of Ministers’ decision would be
qualified such a “final administrative act” unddret state-level Law on Administrative
Procedure (Official Gazette of BiH 29/02)

360. Consequently, the state-level legislation in Agi@l0(4) of the IRM Law provides a forum
of appeal against the Council of Ministers’ deaision the application of a temporary
financial measure and as such, it meets the regairein Criterion I11.10 according to which
countries should have appropriate procedures thradgch a person or entity whose funds or
other assets have been frozen can challenge tlestumeewith a view to having it reviewed by
a court. When it comes, however, to an action btnbagcording Article 4(g) of the respective
Laws on Banking Agencies, there is no such proedpecified in the legislation known to
the evaluators and therefore it cannot be knownt whany forum of appeal is available for
those whose accounts are blocked or are otherffesgiedd by such an action.

361. It goes without saying that with respect to theideficies of legislation intended to
address SR.III, there appear to be no provisior=toply with the requirements of criteria
[11.12 (bona fide third parties) and 111.13 (meassito monitor compliance with the relevant
legislation).

362. From a practical point of view, the regime of dissgating the lists with names of
designated persons and entities is structured kewvk Consolidated UNSCR lists are
received by the Ministry of Foreign Affairs of Bagrand then sent to the Ministry of Security
from where they will be automatically disseminatedaccordance with Article 14 of the Law
on Ministries and other Administrative Bodies, e t=ID, to the Ministries of Interior of both
Entities, to the Banking Agencies of RS and FBiHhvadl as to other relevant institutions and
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agencies in Bosnia and Herzegovina. Forwardindghefupdated lists to the banking sector is
then performed by the respective Banking Agencies.

363. The procedure that has to be met if a bank idestdi designated name is equally duplicated.
That is, banks are required to inform the respecBanking Agency thereof, which decides
on the application of the measure provided by Aetif of the respective Law on Banking
Agency and it is then executed according to thpeetive Law on Banks (Article 47 in FBiH
Article 101 in RS). At this point, the evaluatoreed to note that neither of the said laws
contains any detailed procedural rules in this eespThe Banking Agencies also made it
clear that such an action would also be reporteal @isspicious transaction report pursuant to
the state-level AML Law which may, in theory, giviee to the application of the regime
under the IRM Law. (The IRM Law, on the other haddes not oblige banks or financial
institutions to report the mere detection of nawfedesignated persons to any authority.)

364. On its part the Central Bank, in terms of the Lamwtbe Central Bank of Bosnhia and
Herzegovina, and pursuant to the order of the agleBanking Agency (FBiH/RS) maintains
the separate reserves accounts. These accounesfeerthe transfer and deposit of blocked
assets (funds) resulting from money laundering taedinancing of terrorism or any activity
that could obstruct the implementation of the PeAgeesement. The Central Bank has no
competence on the movement of these funds whichoognbe unblocked (unfrozen) and
then transferred back to the respective commebmaks through an order of the relevant
Banking Agency.

365. As mentioned above, the evaluators were not madeeaof a single case where funds or
assets of persons or entities designated in acocedaith UNSCR 1267, 1373 or successor
resolutions had been detected and blocked in théoty of Bosnia and Herzegovina.
However, the evaluation team was informed about dhse of a Bosnian-Herzegovinian
citizen who had actually been designated on suit @JN Consolidated List established and
maintained by the 1267 Committee last updated tm23.09.2009) nonetheless this fact was
apparently ignored by domestic authorities untihbeofficially informed that certain assets
transferred abroad by this person had been blodkechuse of this reason, by a financial
institution in Germany. The subsequent inquiriesvpd that before this transfer took place,
the said person had already had numerous bankattimss in Bosnia and Herzegovina
(including application for a bank loan) but his idested status had never been examined (no
official had ever checked whether his name wasrgnliat) which is, in itself, an alarming
sign of ineffectiveness of the system.

366. Comments subsequently made by the respective Baigency (FBiH) only deepened
the concerns of the evaluation team. Accordinchtodaid Agency, this person had actually
been a customer of some banks in the Federationh@édaccounts had beerurider
permanent, intensified monitorihgithout detection of any suspicious (unusualpsactions.
Apparently, the Agency had also been aware ofdbethat this person “has been designated,
and is on the UN list”. What sounds worrisome te #valuators is the conclusion that
“However, the person is also a free citizen, whengployed, who receives salary through the
bank's accounts and who pays matured loan instaknétl transactions could be classified
as such transactions that are defined by the reieWdNSCRSs. Is it possible to freeze, or to
have constantly freezing the salary of the persbo 8 the bank's customer, although such
person is the designated person, who is free todivd work?”This opinion of a competent
and responsible authority shows, in the evaluatgesv, significant misunderstanding of the
meaning and purpose of Special Recommendationndl @articularly that of the notion of
“funds” under this SR and the Terrorist Financingn@ntion. Being a “free citizen” of the
respective country with the unquestioned rights fite and work” cannot serve as an
argument for exemption from the regulations by WhidNSCR 1267 is executed in Bosnia
and Herzegovina. In addition to that, the said Ageexpressed their view that this situation
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had either been caused by a problem about designatid therefore could be solved by
removing the respective name from the list of desligd persons orcbuld be this is about
initiation of investigation and submitting evideralsout the liability i.e. there should have
been a criminal procedure initiated to prove thienitral liability of the respective person
which opinion, again, shows such a misinterpretattd SR.IlIl that may even give rise to
guestioning the grounds of the previous unfreeaitgpns performed by the same Agency.

Additional Elements

367. As Bosnia and Herzegovina was not yet active inegal implementation of SR.1lI, there
are consequently also no legal provisions in ptaceope with the additional elements 111.14
and II1.15.

Statistics

368. No comprehensive statistics were made availableghto evaluators with regard to
provisional measures relating to terrorist fund¥he authorities were, however, able to
provide information on a case-by-case basis.

2.4.2 Recommendations and comments

369. The evaluators are seriously concerned about theplete lack of a comprehensive,
effective and directly applicable legal framewohiatt would provide a sufficient legal basis
for freezing accounts of persons named on the ctispdists without delay, and especially
for answering to the numerous practical questiat®wing implementation of the United
Nations Resolutions. This shortcoming was not latemhedied by the fact that since the year
2006, there have been two parallel and entirehyarsgp sets of legislation in Bosnia and
Herzegovina, both drafted and adopted with theniita to provide a legal base for freezing
of terrorist assets.

370. Itis apparent that the Law on International Restre Measures that was referred to as the
ultimate legislative solution to comply with SpdciRecommendation |Ill. is far too
incomplete in its present form. Since it was desthfor other purposes (to support the ICTY
mandate) its direct applicability in CFT relaticensd especially for the implementation of the
respective UNSCRs is a question of interpretatitren if its application is accepted, the law
still provides nothing more but an essential ldgggis and a legislatorial authorisation for the
issuance of ad hoc decisions in concrete casesowtitny detailed rules on roles,
responsibilities and procedures. The evaluatorettie strongly advise that a comprehensive
set of detailed and generally applicable rulesafoadministrative procedure should be drafted
and adopted, practically on the conceptual basehis already been provided by the IRM
Law.

371. Neither the alternative regime under the Laws onkBay Agencies can be considered as
comprehensively responding to the requirementsRAMIS It gives adequate power to the
Agencies to freeze (assets on) bank accounts bdetsled and publicly known procedural
rules in this respect were provided to the evahsafoarticularly when it comes to the issue of
unfreezing/delisting or providing access to the&m funds (some of which questions are, on
the other hand, more or less adequately addresstteiregime under the IRM Law). The
evaluators note that while assets related to dat@dnpersons had actually been frozen in
significant amounts, predominantly before the prasiround of evaluation, by one of the
respective Agencies, roughly half of these assatsdince been released where the lack of
reliable procedural rules together with some douddisut the overall perception of the

meaning and purpose of the respective UNSCRs anidl 8RR cannot resolve all concerns in
this respect.
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372.

As for the coverage of the legislation, it is nobdxened by the coexistence of two

alternative systems instead of one. In fact, the tegimes are so separate from each other
(that is, there is no apparent connection betwkerstate-level IRM Law and the entity-level
Laws on Bank Agencies) that they cannot complernsach other to any extent. Instead, the
parallel legislation only leads to unresolved oapsl between the two regimes.

373.

In this respect, all the institutions should beegivclear user-friendly guidance and

instructions concerning their rights and obligatiamder the freezing mechanisms, such as in
the case of errors, namesakes or requests foreairige and for access for basic expenses.
Equally, it was unclear what monitoring is beingdariaken of the private sector’s
compliance with freezing assets of designated psrsowhether any of the recommendations
in the Best Practice Paper had been implemented.

374. The examiners therefore recommend

- establishment of a single, effective system for lengentation without delay by all
financial institutions in this field, together withe provision of clear and publicly known
guidance concerning their responsibilities;

- create and/or publicise procedures for considedaxjsting requests and unfreezing assets
of de-listed persons;

- create and/or publicise a procedure for unfreeingtimely manner the funds and assets
of persons inadvertently affected by the freezingchanism upon verification that the
persons is not a designated person;

- consideration and implementation of relevant pafithe Best Practice Paper.

243 Compliance with Special Recommendation SR.III
Rating Summary of factors underlying rating
SR NC * A comprehensive system for freezing without delgyall financial

institutions of assets of designated persons aridiesn including
publicly known procedures for de-listing etc. ist yet in place. The
existing legal framework consists of parallel andmarkably
overlapping regimes which either are incompletdipaarly when it
comes to procedural rules (Laws on Banking agepoieswere
designed for other purposes (the IRM Law to suppbg ICTY
mandate) thus both are only to a very limited extepplicable in thig
respect.
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2.5 The Financial Intelligence Unit and its functims (R.26, 30 and 32)

2.5.1 Description and analysis

The Financial Intelligence Department (FID),

375. The FIU of Bosnia and Herzegovina, The Financiglliyence Department (FID), is a
division of the State Information and Protectiogeficy (SIPA). SIPA was established by
the Law of the State Investigation and Protectigrercy (SIPA LAW) which came into force
on 4 May 2004. Article 11 of the SIPA Law defirtbe departments which comprise SIPA.
Article 13 of the SIPA Law sets out the dutiestd# FID as being to:

* Receive, collect, record, analyse, investigate famélard to the Prosecutor information,
data and documentation received in accordance wWithlaw and other regulations of
BiH on prevention of money laundering and fundifitearorist activities

» Carry out international co-operation in the field prevention and investigation of money
laundering and funding of terrorist activities

* Provide to the Prosecutor an expert support infthancial field

376. According to Article 45 of the new AML Law, the FJDinder supervision of the director
of SIPA, performs the tasks related to the prewentinvestigation, and detection of money
laundering and funding of terrorist activities. iFincludes receiving, registering, analysing,
investigating, and forwarding to the prosecutor iaformation, data and documentation
received in line with the AML Law and other regigats on the prevention of money
laundering and financing of terrorist activitieBhese duties are further clarified by Article 46
which clarifies the reporting responsibilities b&tFID.

377. In addition to the new AML Law, the work of the FiB also regulated by the Instruction
on Work procedures for Prevention of Money Laumriand Prevention of Terrorist
Activities of the Financial Intelligence Departmevttich was signed by the Director of SIPA
on 21 November 2008.

378. The FID serves as the national centre for receivamalysing and disseminating
disclosures of STRs and other relevant informatimmcerning suspected ML or TF activities.
Nevertheless, in practice, the law enforcement eigerin the entities and BD do not submit
requests to FID and instead gain access to STRnatton through Court orders and not
directly from the FID.

379. The FID is considered a law enforcement type Flat #ngages in both analytic tasks as
well as formal law enforcement investigations. eTHU is staffed by both civil servants and
police officers. According to SIPA’'s Book of Rulesn Internal Organisation and
Systematisation of Positions, the FID should b&edawith 39 people, to include 20 police
officers, 15 civil servants and 4 employees. At time of the on-site visit, the FID was
staffed at 62% of its intended capacity, employ2&gpeople, of which 11 are police officers,
13 civil servants, and 4 employees. It was padityinotable that of a budgeted complement
of 20 Police Officers only 8 were in place and wigigard to the Investigative Section only 5
positions out of 15 budgeted positions were filled.
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Table 5: FID Staffing levels

Sector

Optimal staffing per the
Book of Rules on Internal
Organisation and
Systematisation of Positions

Actual at time of on-site visit

Police Officers

20 8
Civil Servants 15 12
Employees 4 4
Total 39 24

Structure and Function of FID

380. The FID is divided into four main sections:

1) Avial Section, 2) Investigation

Section, 3) Department for Legal Issues and Internal, and 4) Management Section. The
chart below illustrates the organisation of the BICB1 December 2008.

FINANCIAL INTELLIGENCE DEPARTMENT

(24/39)

CABINET OF THE CHIEF (3/5)

e Acting Chief (1/1)

¢ Deputy Chief (0/1)

* Language Assistant (1/1)
*  Secretary-Typist (1/1)

»  Driver-Bodyguard (1/1)

|
@ALYTICAL SEcnch

(8/10)

. Chief of the
Analytical Section
(/1)

. Analysts (7/9)

- /

SECTION (5/6)

Chief of the

Management Section

(1/1)

Inspector (0/1)

IT Administrator (1/1)

Data Entry Clerk (2/2)
e Administrative clerk

(2/1)

- )

-

/ MANAGEMENT \ / INVESTIGATIVE \

SECTION (5/15)
Chief of the
Investigative Section
(0/1)

Team Leader (0/1)
Inspectors (5/13)

LEGAL AND
INTERNATIONAL
COOPERATION

SECTION (3/3)
Chief of the Legal and

International Cooperation

Section (1/1)

. Legal Associate (1/1)
International
Cooperation
Associate (1/1)

)

(S )

381. The Analytical Section of the Financial IntelligenDepartment receives, requests, and
analyses information with the purpose of deterngrgnounds for suspicion that a crime was

committed.

It also prepares and sends suggedbomsmporary suspension of transactions to

the Chief of the Department and assists in the wafrkthe Investigations Section by
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submitting additional data on suspects to the Leégdirs and International Cooperation
Section. This section is staffed by civil servanalysts.

382. The Investigations Section is responsible for atithg information, data and documentation
as required by the AML Law in addition to materdddeady received by the department, with
the purpose of detecting money laundering and &imgnterrorist activities, determining if
there are grounds of suspicion that a crime wasndtied, preparing crime reports and
performing other duties. This section is staffedobiice officers.

Table 6: Case statistics

reports about cases Uellletals
A to law . .
suspicious opened f N indictments convictions
Transactions* | by FIU** enforcemen
reports about prosecutors
transactions
Year above ML FT ML FT
(%2} (%2} (%2} (2]
threshold | v | pr M |FT M | FT |8 S| 8 518 5|8 S
@ 218 2|3 2|’ ¢
o () (8] () o () o ()
o o o o
2005 161 27 2 6
2006 203,316 28 2| 177| 10 23 2 3
2007 258,319 87 2| 124| 20 23 3 1
2008 288,231 68 2| 111 2 17 28

*All STRs were received from banks, no other finahtstitutions or DNFBPs submitted STRs.
** |n addition to cases relating to STRs, casesnepeby FID for each year include, large value taatisns
(CTRs) which the FID deem to be suspicious as asHequests from foreign FIUs.

383. The Department for Legal Issues and Internatiormadp@ration performs information and
data exchange with international financial-intedige units and other international and local
institutions, as well as legal matters. It progidsipport to the Analytical Section and the
Investigation Department in seeking informatiomfirioreign government bodies.

Table 7: International requests for information received and sent by the FID

Incoming 2007 2008
Notifications 193 130
Requests for Information 6[7 50
Disseminated data 68 63
TOTAL 328 243
Outgoing

Notifications 11 13
Requests for Information 9P 49




Disseminated data 70 51

TOTAL 173 113

384. The Management Department of FID is responsibletferdaily internal management and
functioning of the Department. These tasks inclypdecurement and personnel issues;
reception and documenting all correspondencesl| tfamsactions pursuant to the AML Law,
(i.e. entering and updating all data into FID dat#); implementation of all safety SOPs;
ensuring all incoming and outgoing information @rgons under obligation; managing entire
electronic-technical capacities and operations iwitlthe Department; managing and
maintaining Department’s information technologyteys, and creating and entering data into
the database.

385. When visiting the FID during the on-site visit, tbgaluators were concerned by what
seemed to be an inefficient operation. 7 analysts@investigators handle all the CTRs and
STRs received and rely on manual procedures witle br no IT supporting them. With
regard to the CTRs, the analysts claim to manualyl each and every cash deposit reported
to FID when requested in support of an investiggtioo IT tools are effectively used to
monitor or analyse these. With regard to the STRsreal link analysis appears to be
performed to attempt to bring together family orsibess connections. Consequently the
analysts interviewed by the evaluators could nohember a single case which was
effectively disseminated to law enforcement ana:tigated®

386. Overall the FID appeared to the evaluators to dlatied from the general law enforcement
effort due to restrictive interpretation of exigfitaws, and other organisational issues. During
the on-site visit law enforcement agencies in thigies and B&ko District clearly stated that
they were not willing to freely cooperate with th. Certainly it appeared to the evaluators
the FID is not tasked by or freely provided withfoirmation by other law enforcement
agencies at the level of the entities andkBrDistrict when investigating predicate offences
or money laundering. The FID does not receive imfition requests from entity level police
investigators and only rarely does it receive steduests from entity level prosecutors, or
from any other law enforcement agencies.

387. The FID does receive cross border cash reportddmg not receive any information as to
violations of cross border cash reporting.

Guidance to financial institutions

388. Atrticle 52 b. of the new AML Law requires that tR&D participate in the development of
a list of indicators for recognising suspiciousngactions and list of countries applying
internationally recognised standards in the pregardnd detection of money laundering and
financing of terrorist activities. Furthermore,tiste 52 c¢ requires FID to Participate in the
professional training of employees and authorisedsgns in persons under obligation,
authorised bodies of BiH, FBiH, RS, District angiamisations with public authorisations.

389. The FID was involved in the production of the Book Rules on Data, Information,
Documents, Identification Methods and Minimum Othedicators Required for Efficient
Implementation of Provisions of the Law on the Rraion of MoneyLaundering (Book of
Rules) which clarifies the requirements for oblgoMhe Book of Rules is the responsibility
of and is signed by The Minister of Security of BiH

36 An automated electronic red flag system is culyamider development.
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390. FID has engaged itself in educating the bankingosp&ID organised a training session
for banks on the SIPS system in 2005; no othenitrgs sessions have been specifically
arranged by FID for the banking sector although Eid2s regularly contribute to training
seminars arranged by other bodies.

391. At the time of the on-site visit, no written guidenhad been provided to the non-banking
sector on their AML CFT obligations. During 2006ete was a two-day seminar for banks,
leasing companies, accountants, auditors and tsoRére lectures were given by the FID
Staff (5 staff members). In December 2006, the Chfiehe FID gave a lecture on the topic
“Legal, institutional and international framewortr fBiH, with a focus on types of FIUs, as
well as on FID of BiH". Furthermore, in May 200het Chief of FID gave a lecture on
“Practical cases of ML in insurance company”. 002, the same persons under obligation
attended a two day seminar, where the FID Staff beemalso gave lectures.

Access to Information

392. Atrticle 51 of the new AML Law grants the FID theilélp to request information from
agencies in BiH, FBiH, RS, and the Brcko Distridhstitutions must deliver the requested
information to the FID and/or provide the FID freecess to any needed information within 8
business days of the request.

393. According to information presented to the evaluatyy the FID, the FID has direct and/or
indirect access to approximately 17 different searof information. In addition to its own
database where transaction information is stofetlFtD also has direct access to the Central
Banks Central Registry of Accounts as well as thBCcitizens’ database (database of
citizens of Bosnia and Herzegovina including infation on date and place of birth;
identification numbers; drivers license data, phkptetc.). A full list of all data sources
available to the FID is included in table 8 below.

Table 8: Summary of Available Databases and Records

Direct | Indirect
SOURCES Access| Access

AMLS
(Database of suspicious, cash and connected rdpamdanks)

X

Database of suspicious, cash and connected reports other
persons under obligation (Article 3. of the AML Law

Other information and reports from records of pessainder
obligation

Central Bank of Bosnia and Herzegovina RegistryAstounts
(database of transaction accounts of legal pergorBosnia and X
Herzegovina)

Records on Archived Cases of FID X

IBA (Internal Database of the Analytical Section) X

CIPS citizens' database (database of citizens oéniBo and
Herzegovina/date of birth, place of birth and reewk, ID Carq X
number, driving license number, photo...)

Black lists (UN lists, OFAC lists) / ( internet &ss) X
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Other records of bodies in Bosnia and Herzegovibau(ts, Tax
Administrations, ...)

Registry of VAT persons under obligation( interaetess) X

Statistical registry of companies in the FederatidrBosnia and
Herzegovina (no update)

Registry of Foreign Trade Chamber in Bosnia andzépovina
(contains only data on Chamber members) / ( intexoeess)

Interpol X
ASF database (database of vehicles and travel dauisin X

Criminal and Operational Records (Data from Minéstrof Interior) X

Other records of bodies in Bosnia and Herzegovibau(ts, Tax
Administrations, ...)

Internet X

394. The BiH authorities have produced a list of databagotentially available to the FID
Analysts. Nevertheless, during the on-site vidie evaluators were advised by the FID
analysts that they did not in fact have regulafai#o access to criminal records, and other
relevant databases when performing their functioff$iis was particularly the case with
regard to entity level information. Though datalsasgay be theoretically available the de
facto access to database leaves reasons for concEnerefore, despite the information
presented to the evaluators, it still appearstth@t-1D has limited access to the full range of
financial, law enforcement, and administrative bases required to perform its analytical
responsibilities. The information available to thkJ does not appear to be accessible to
analysts in a timely manner. Furthermore, asdt@b®ve, the FID does not currently conduct
link analysis to ascertain family and business eations and relationships in the entities and
Bre¢ko District as well as at the state level. The BIDWwn AMLS database is rudimentary and
lacks advanced analytical capabilities to assiatyais in properly organising, manipulating,
and analysing data. At the time of the on-sit@ wssh transactions reported to the FID were
not properly examined and most of the work wasqgraréd manually. This form of work
together with the lack of a system in place to mattically detect transactions connected to
criminal or suspected persons hampers the FIDIgyatni properly analyse both CTRs and,
when relevant, connected STRs. This is especidiligamcern due to the high level of
misunderstanding and lack of awareness in reporéisgvell as the high number (288,231 in
2008) of cash transaction reports received. Invibes of the evaluators this has a material
impact on the effectiveness of FID.

Powers to obtain and disseminate information

395. Article 47 of the new AML Law provides the FID witthe authority to demand
information on property and on bank deposits ospes under investigation, as well as other
information, data and documentation, necessarpdoiorming the tasks of the FID pursuant
to the provisions of this Law. In urgent cases, @B may request information, data and
documentation verbally, and may inspect documemain the premises of person under
obligation however, the FID shall be obliged to mitba written request to person under
obligation not later than the following working dayurthermore, Article 51 extends these
powers to requests to public institutions. Artible also provides FID with the authority to
provide such public bodies with data and informatielated to money laundering and
financing of terrorist activities, but only if sughformation and data may be significant to
those bodies.

10t



396. Article 48 provides the FID with the power to susgpetransactions and Article 50
provides FID with the power to order the personarndbligation to continually monitor
financial operations of clients in respect of whtblere are grounds for suspicion on money
laundering or financing of terrorist activities.

397. SIPA has signed MoUs with all law enforcement ageat all levels in BiH. Although
these powers appear to be adequate, as stated thizogealuators were concerned about the
general lack of cooperation between the FID andipuindies in the entities and &wo
District which raised serious concerns about tifecéf/eness of cooperative arrangements.

398. Nevertheless, FID is not authorised to dissemirfaiancial information to domestic
authorities on its own initiative. The old LPML @® not contain any provisions authorising
any dissemination of information by the FID otheant Article 22 (1) which states

If the FID considers on the basis of informatioafadand documentation obtained under
this Law that there are grounds for suspicion ofreminal offence in connection with a
transaction or a person, it shall notify in writirepnd submit the necessary documentation
to a prosecutor.

At the time of the on-site visit the then actingatieof FID advised the evaluators that he did
not, as a matter of policy disseminate informatmany other authorities in BiH. With regard
to the new AML Law, which came into effect aftee thn-site visit, Article 51.5 states:

Upon the approval of SIPA Director, and upon a dethrequest, the FID can provide

bodies and institutions referred to in paragrapbflihis Article with data and information

related to money laundering and financing of teisbactivities, only if such information

and data may be significant to these bodies anitiiosns when issuing decisions of their
competence and investigation purposes

Therefore, dissemination of information from FIDdomestic authorities is now permitted it
depends on receipt oh“detailed request’and on the Significancé of the information to
those bodies. The evaluators consider that thisegl an unacceptable constraint on the FID’s
authority to disseminate financial information toneestic authorities for investigation or
action. The evaluators have not been able to sigbeseffectiveness of the dissemination
process since the adoption of the new AML Law.

399. With regard to the timeliness of receipt and dissation of information, according to
section 31 of the new AML Law, STR reporting mugt imade immediately and before
completion of the transaction, unless there is édipping off in which case the report must
be made within 3 days. According to section 47hef new AML law reporting entities must
forward additional information, data and documeatarequested by FID within 8 working
days (or 2 days in urgent cases). According tticed8 of the new AML law FID has the
power to temporarily suspend any transaction fatags. The legal framework set out for
FIDs function seems to encourage timely reportih@g®Rs and their prompt and efficient
analysis. Nevertheless during the onsite visit ¢haluators were advised that the above
mentioned short deadlines set in the law weremtddt realistic considering the current level
of effectiveness, and that in many cases FID cadd finalize its analysis within the
legislative timeframe.

Data protection and storage

400. Section X of the new AML Law sets out the rules data protection and storage. Article
61 of the new AML Law states that “FID shall usdoinmation, data and documentation
obtained in accordance to this Law only for theppses defined by this Law”. This is further
defined in Article 64 which clearly states thatajahformation and documentation obtained
may only be used by FID for the purpose of prewentind detection of money laundering
and financing of terrorist activities.
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401. With regard to security of data, Article 62 3. et@that the FID cannot give information,
data and documentation collected in accordance thi@gh_aw to persons to which they refer
to. This latter provision does, however, appemitéd in scope and does not impose a
unilateral prohibition on passing information ofrthparties. Nonetheless, when taken with
the provisions in Articles 61 and 64 the evaluates of the opinion that information held by
FID is securely protected and disseminated in alzore with the law. As mentioned
previously, the Instruction regulates work procesuand Article 6 entitled Data Protection
and Storage specifically stipulates the protectibdata.

Article 6
(Protection and storage of data)

(1) Information, data and documentation gathered incadance with the Law on
the Prevention of Money Laundering can be used wnBccordance with the
Law, they represent official secret and an authediperson who established
the level of secrecy is the one who can removentirking of an official secret,
as stipulated by the Book of Rules on secret datdegtion in the State
Investigation and Protection Agency.

(2) The employees are obliged to observe provisiorthelLaw on Protection of
Secret Data and the Book of Rules on Secret DatateBtion in State
Investigation and Protection Agency.

402. Furthermore, the Article 4 Book of Rules on Prdteciof Secret Data within SIPA (See
ANNEX XI) further defines the protection of datadh&vithin SIPA.

Periodic Reports

403. Article 52 1. d) of the new AML Law requires thelCFto publish statistics on money
laundering and terrorist financing activities onamual basis with a view to informing the
public on the forms of money laundering and testdiinancing. Although the report is only
published in Serbian, the evaluators were providét English language extracts from the
annual report for 2008 which contained both staisand examples of money laundering
transactions that had been detected by the FID.

International Cooperation

404. The FIU became a member of the Egmont Group oru88 2005 and shares information
internationally with its counterpart FIUs.

405. Articles 53-55 of the new AML Law authorise the FIB share information
internationally.  Specifically, the FID can requekireign law enforcement bodies,
prosecutorial or administrative bodies, financialtelligence units and international
organisations involved in prevention of money laenmy and financing of terrorist activities
to submit data, information and documentation neglifor carrying out its obligations under
the law. The FID can also submit data, informatonl documentation obtained in Bosnia
and Herzegovina to foreign FIUs either as per threguest or as per self-initiative,
conditioned that confidentiality protection is piaded.

406. In 2008, the FID received a total of 243 incomingcuiments (notifications, requests,
dissemination of data), while there were a totahber of 113 outgoing documents. FID’s
internal procedures aim to respond to internatisaquests within 5-10 business days; it is,
however, noted that complex requests may take derably longer to obtain data and
respond. There are no statistics to support thesgonse times.
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Table 9: Data on International Cooperation

Incoming 2007 2008
Notifications 192 13C
Requests for Informatic 67 50
Disseminated da 68 63
TOTAL 328 243
Outgoing

Notifications 11 13
Requests for Information 92 49
Disseminated data 70 51
TOTAL 173 113
TOTAL 501 356

2.5.2 Recommendations and comments

407. The FID has been established, with operationalgaddence within SIPA, as the BiH
Financial Investigation Unit (FIU) cooperating imtationally as a member of the Egmont
Group.

408. Itis noted that the FID has only limited accesth®full range of administrative, financial,
and law enforcement databases required to perfoopep analysis. Such information is not
always accessible on a timely basis. Cash trasaateported to the FID are not utilised as
no alert system is in place to detect transactgmmected to criminal or suspected persons.
Furthermore, the FID does not appear to conduktdmalysis to family and business. The
evaluators recommend that the FID develops itsbdata capability as well as its analytical
tools and makes far greater use of electronic mefinmnitoring and analysis.

409. Article 51.5 of the new AML Law needs to be amendedallow FID to disseminate
information on its own initiative to domestic autties for investigation or action when there
are grounds to suspect money laundering and/aristrfinancing.

410. Staffing of the Investigation Department at FIDnigt in proportion to the commonly
understood expectations of other law enforcemeaheigs regarding FID's role in initiating
ML investigations in BiH. FID should make it a grity to attract suitably qualified staff to
fill the current vacancies.

411. With regard to statistics, the annual report pregaboy the FID appears to contain a
number of useful statistics which can be used assgthe effectiveness of the FID.

412. FID's operation is isolated from the general lawossement effort due to restrictive
interpretation of existing laws, and other orgatiisel issues. Financial intelligence at FID
is not requested by or disseminated to other lafereement agencies at the level of the
entities and Biko District when investigating predicate offencestmney laundering. The
evaluators consider that it is vital that therefu and effective cooperation between all
relevant bodies in the entities and¢By District and the FID, in particular, the Working
Group of Bosnia and Herzegovina Institutions relatethe Prevention of Money Laundering
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and Terrorism Financing should make it a priorityachieve full cooperation between all

relevant bodies.

2.5.3 Compliance with Recommendation 26

Rating

Summary of factors underlying rating

R.26

PC

FID appears to operate in isolation from other lawforcement
agencies and Financial intelligence at FID is nequested by o
disseminated to other law enforcement agenciehatlavel of the
entities and Biko District when investigating predicate offences
money laundering.

At the time of the on-site visit there was no efffex dissemination o
information to domestic authorities and the powértlee FID to
disseminate information to domestic authoritiestif limited by the
new AML Law.

No guidance provided to non-banking sector by FéBarding manne
of reporting.

Manual review of large cash transaction reportsdwinto question th
effectiveness of the computerised database analbesiectiveness o
analysis by FID when analysing CTRs and STRs.

f
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f

2.6 Law enforcement, prosecution and other competéauthorities — the framework
for the investigation and prosecution of offencesand for confiscation and freezing
(R.27 and 28)

2.6.1 Description and analysis

Recommendation 27

413.

BiH has designated law enforcement authoritieslblewels (state, entity, and cantonal)

that have responsibility for ensuring that ML antl éffences are investigated. On the state
level the two main ministries responsible for inigesting ML and FT are the Ministries of
Justice and Security On the entity level a similar division of respdiliies exists, for
instance According to Article 7 of the Law on Mimies of the Republic Srpska the
Ministry of Justice's duties are to be carried tint accordance with the law and other
regulations of the RS and BiH." And similarly witbgard to the Ministry of Internal Affairs

of RS (Article 95°.

414. Similarly in the Beko District, according to the Statute of thetl8y District of Bosnia and
Herzegovina (Chapter IV)Article 62 The District 8hhave its own Police Service and

37 the Law on Ministries and Other Bodies of Admirasion of Bosnia and Herzegovina “Official Gazett#”Bosnia and
Herzegovina, 5/03 The Ministry of Justice (Artid8) and the Ministry of Security (article 14) whihas in it the State
Border Service as well
38 «Official Gazette” of Republic Srpska, 70/02

39 *The Ministry of Internal Affairs is authorised to. protection from violent endangerment of the systefined by the
Constitution and endangerment of the security efRepublic...... prevention and discovery of crimes; operation with
the other police structures in BiH in accordancthwilid regulations of RS and BiH; providing infieation through the
media and other public means and performs othks fasaccordance with law and other regulationthefRS and BiH."
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perform all police functions as stipulated by latccording to article 67 the District

Prosecutor’s Office shall be independent from tidiclary and the District Police, and shall
prosecute offenders in criminal proceedings andopar other functions impartially in

accordance with the Constitution and laws of Bosmia Herzegovina, this Statute and
District laws.

Institutional Capacities

415. The following agencies, among others, fighting aigad crime and corruption operate
within the Ministry of Security at the level of Bua and Herzegovina:

e State Investigation and Protection Agency (SIPA),
State Border Service (SBS),
» Office for Cooperation with Interpol

416. In addition to the foregoing, the European UniotidgoMission (EUPM) is operating in
BiH is in line with the general objectives of Anngk of the General Framework Agreement
for Peace in BiH. The EUPM leads the coordinatibthe policing aspects of the European
Defence and Security Policy (ESDP) efforts in thghtf against organised crime, assisting
local authorities in planning and conducting magrd organised crime investigations,
contributing to an improved functioning of the wldalriminal justice system in general and
enhancing police-prosecutor relations in particubdrthe end of 2007 the EUPM mandate
was extended for another two years (from 1 Jan2@®3 to 31 December 2009).

SIPA

417. The most important law enforcement body with trek taf combating ML and FT is SIPA
- the State Investigation and Protection AgencyP £l whose mandate is specified in the
Law on State Investigation and Protection Agéhcys combating organised crime, terrorism,
war crimes, human trafficking and other criminafeoices against humanity and values
protected by international law, and serious finahciime.

418. According to Article 1, SIPA shall regulate its coetence and organisation, as a policy
body of BIH. For all other issues relevant for faaectioning of SIPA as a police body the
Law on Police Officials of BiH shall apply. Accong) to Article 2, SIPA is an administrative
organisation within the Ministry of Security of Bittith operational autonomy, established
for the purpose of performing police tasks, heablgca director and financed from BiH
Budget.

419. According to article 3 the tasks within the scop&BPA’s competence are:

1. Prevention, detection and investigation of cnati offences falling within the

jurisdiction of the Court of BiH especially: orgaeid crime, terrorism, war crimes,

trafficking in persons and other criminal offen@gainst humanity and values protected
by international law, as well as serious finanaaime;

2. Collection of information and data on such cnalioffences as well as observance and
analyses of security situation and phenomena cadwduto the emergence and
development of crime;

3. Assistance to the Court and the Prosecutor'sc®fbf BiH in securing information, and
execution of the orders of the Court and of thee€Rrosecutor of BiH;

40 pyrsuant to Article IV 4 a) of the Constitution Bésnia and Herzegovina, the Parliamentary AsserobBosnia and
Herzegovina at the session of the House of Reptasers held on 24 April 2004 and at the sessiothefHouse of Peoples
held on 4 May 2004, has adopted the Law on the $taestigation and Protection Agency.
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4. Physical and technical protection of persongilittes and other property protected
under this Law;

5. Witness protection;

6. Implementation of international agreements oricpoco-operation and of other
international instruments that fall within the seopf its competence;

7. Criminal expertise;"

420. According to Article 5, employees of SIPA are peliofficials, civil servants and other
employees in accordance with the Rulebook on latednganisation.

421. According to Article 6, police officials employedithin SIPA shall apply police powers in
accordance with the Law on Police Officials of Béidd shall act as authorised officials in
accordance with criminal procedure codes in BiH

422. According to Article 7, SIPA is managed by a Dimcbf SIPA who has the highest
authorised police rank, appointed by the CounicMimisters upon proposal of the Selection
Commission in accordance with the Law on Policadiis of BiH, for mandate of four years
with the possibility of renewal for a second congee term.

423. According to Article 11, SIPA is composed of 4 majerational departments and units:

» The Criminal Investigative Department (CID);
» The Financial Intelligence Department (FID);
» The Department for Protection of Persons and Odgject

» The Witness Protection Department;
424. According to Article 12 the CID shall:

a) Work on detection and investigation of criminaffences falling within the
jurisdiction of the Court, locating and capturing the perpetrators of these criminal
offences and bringing them before the Prosecutwleuthe supervision of and pursuant
to the guidelines and directives issued by the &wowr in accordance with the criminal
procedure code;

b) Work on prevention of criminal offences;
c¢) Provide operational assistance to the Finantigélligence Department;

d) Collect information and data on criminal offescebserve and analyse security
situation and phenomena conducive to the emergemdelevelopment of crime;

e) Organise and conduct criminal expertise.

425. According to Article 23, SIPA may co-operate witbrdign law enforcement and other
foreign appropriate bodies, for the purpose ofilfui§ its tasks under this Law. The co-
operation may include the exchange of data and gwecution of the activities that fall
within the scope of SIPA’s competence. SIPA mayijat® foreign law enforcement and other
foreign appropriate bodies with data on citizen8iH based on information that the citizen
poses a danger to the security of BiH, the recgiBtate or a broader danger to regional or
global security. In criminal matters, the co-opierawith foreign law enforcement agencies
shall be conducted through the Office for Co-operaivith Interpol (see below).

426. SIPA shall not provide data on citizens of BiH w3lét has "reasonable assurance that the
recipient will provide the data with the same leskprotection as provided in BiH." Article
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23(5) states that “If the data relate (sic) to dneninal proceedings instituted in BiH, the
exchange of data referred to in this Article sballcarried out in accordance with the criminal
procedure code.

427. All together SIPA is staffed with approximately 2BWestigators of which 28 are financial
investigators (out of 40 positions). At the tinfettee on-site visit there were 32 investigators
working on economic crimes issues within SIPA, udihg SIPA Headquarters (FID and
CID) and Regional Offices.

State Border Service

428. The Competencies of the State Border Service (SBS&)regulated by the Law on State
Border Service and they include: enforcement ofLilne on Supervision and Control of State
Border, enforcement of the Law on Movement and $fakliens, prevention, detection and
investigation of criminal offences regulated byrinal legislation of Bosnia and Herzegovina
when these criminal offences are directed agahestsecurity of the state border or against
execution of tasks and duties of the SBS. Thewielcriminal offences in accordance with
the provisions of abuse of public documents sendagproof of identity and obligation of
possessing a visa, and provisions related to movemed stay of aliens and asylum, if
criminal offences are committed during border drassor are directly related to border
crossing, and criminal offences related to transpbiillicit goods across the state border,
transport of goods without official approval ordase of violating an enforced ban.

429. Within the SBS is a Central Investigation Officehigh is responsible for recording,
discovering and processing criminal offences indhea of organised crime, in particular in
the segment of organised human trafficking, illegédration and organised forms of goods
smuggling.

Office for Cooperation with Interpol

430. The Office for Cooperation with Interpol is alsccéted within the Ministry of Security.
The Office for Cooperation with Interpol is an ipéadent service whose rights and duties
are specified by special regulations. Its taslisrisure and promote cooperation with police
authorities, judicial bodies in fighting internatal organised crime and other forms of
international crime, in the spirit of the Univergagclaration on the Human Rights.

The Intelligence and Security Agency

431. The Intelligence and Security Agency (OSA) opera#ss an independent agency for
gathering security and intelligence informationisltdirectly responsible for its work to the
Parliament of Bosnia and Herzegovina, (i.e. thelidgaentary commission) and its
competencies are specified by the Law on Security latelligence Agency of Bosnia and
Herzegovin&', which, among other things, encompass gatheringlysing and distributing
data on organised crime directed against BosnigHamdegovina, in particular in the fields of
drugs, arms and human trafficking, illicit interiwaial production of weapons of mass
destruction or components, materials and devicggined for their production; illicit trading
in products and technologies which are under iat&nal control.

Indirect Taxation Authority of Bosnia and Herzeguavi
432. The Indirect Taxation Authority of Bosnia and Hegagina, is an independent

administrative organisation at the level of Bosaia Herzegovina, which enforces legal and
other regulations on indirect taxation and poligigl ldown by the Council of Ministers of BiH

41 uOfficial Gazette of Bosnia and Herzegovina, numb2/04”
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at the proposal of the Steering Board of the Irdifeaxation Authority. It was established

under the Law on Indirect Taxation Sysférand is directly responsible to the Council of
Ministers of BiH through its Steering Board. Coneeties of the ITA are regulated by the
Law on ITA* which, among other things, reflect in preventidiscovery and investigation of

customs, tax and other violations, and, in accardanith instructions of the responsible
prosecutor, taking activities in connection withvestigating criminal offences related to
indirect taxation through its organisational pdrtre Sector for Enforcement and Compliance
with Customs and Tax Legislation.

Cantonal Ministries of Internal Affairs

433. The Federation of BiH consists of ten cantons. Ezafiion has its Cantonal Ministry of
Internal Affairs, consisting of Police Administratis formed on the territorial and functional
principle. Police Administrations consist of two wore Police Stations (municipal level).
Competencies of the Federation Ministry of Interrfairs (Federation MUP Police
Administration) are regulated by the Law on IntérAHairs of the Federation of Bosnia and
Herzegovin&® and, refer, inter alia to prevention of terrorismer-cantonal crime, trafficking
drugs, organised crime and discovery and appretvensi perpetrators of these criminal
offences in accordance with the mentioned Law.

434. The cantonal Ministries of Internal Affairs' comeeties are specified by the Cantonal Laws
on Ministries of Internal Affairs, which are cortsist with the Federation Law on Internal
Affairs. Their competencies are restricted to tbeitory of their cantons but they are
obligated as well to inter-cantonal cooperation aadperation with the Federal Ministry of
Internal Affairs. Apart from maintaining public pgsand order in the cantonal territory, these
competencies also refer to organised crime, drggsrism and others, as regulated by the
cantonal law.

Ministry of Internal Affairs of the Republic of Ska

435. The competencies of the Ministry of Internal Afeaof the Republic of Srpska are specified
by the Law on Internal Affairs of the Republic StgS. The Ministry is organised into five
Public Security Centres, which are directly linkeml the Seat Office of the Ministry.
Functionally, the Ministry consists of seven admiirdtions, one of which is the Crime Police
Administration, consisting of seven departmentsmérPolice Administration deals, among
other things, with prevention of organised crim@mduction and trafficking of drugs, business
crime and corruption, theft of motor vehicles adlwas criminal offences in the domain of
general crime.

Brcko District Police

436. Bréko District Police has full, actual and territoriedmpetence on the territory of d&p
District as regulated by the Law ondRo District Policé®. The Crime Police Unit exercises
its duties in accordance with the Law, focusing fighting serious and organised crime.
Within Bré¢ko District Police, the Department for Combatingp&emic Crime and Corruption
currently employs 6 investigators, and it is maiklgg the Assistant Chief of Criminal Unit
for that area, and the Department for the fighiregaorganised crime and terrorism currently
employs 7 investigators and it is managed by tlsestst chief of criminal unit for that area.
Investigators are authorised to investigate ML &Rdut, in practice, they rarely do so.
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Prosecution Authority

437. The Prosecution Authority is independent from exiseuand legislative branches. The
structure, function and operational independengeresided by the law as is the procedure
through which prosecutors are appointed. The atata were advised that the prosecutors
are able to perform their work in area of moneyntiring and terrorist financing,
independently

438. Pre-trial investigations on money laundering arrdotesm financing are conducted by the
Police Administration under the supervision of phesecutors. With regard to the Republic of
Srpska, before the trial, the competent ProseautOffice, through organisational units of
Public Security Centres or through the Crime Pdbepartment, conducts investigations into
money laundering and financing terrorism.

439 Article 35-37 of the Criminal Procedure Code ofHBi set out the fundamental rights and
main duties of the BiH Prosecutor as follow:

Article 35
Rights and Duties
(1) The basic right and the basic duty of the Pcoser shall be the detection and
prosecution of perpetrators of criminal offensabifg within the jurisdiction of the
Court.

(2) The Prosecutor shall have the following rights aluties:

a) as soon as he becomes aware that there are grdondsispicion that a criminal
offense has been committed, to take necessarytstelscover it and investigate
it, to identify the suspect(s), guide and superthgeeinvestigation, as well as direct
the activities of authorised officials pertaining the identification of suspect(s)
and the gathering of information and evidence;...

(3) In accordance with Paragraphs 1 and 2 of this Agti@all bodies participating in the
investigative procedure are obligated to inform fRmsecutor on each undertaken
action and to act in accordance with every Prosecstrequest.

Article 36
Taking Actions

The Prosecutor shall take all actions in the pratiegs for which he is himself authorised
by law or through the persons who are authorisespant to the law to act on his request
in criminal proceedings.

Article 37

Giving Instructions

In order to exercise his rights and duties, the $&mutor may, in concrete cases, give
necessary instructions to the Prosecutor's officesthe Federation of Bosnia and
Herzegovina, Republic of Srpska and&r District of Bosnia and Herzegovina.”

440. Articles 18 and 45 of the Criminal Procedure CotlE®iH*® set out the fundamental rights
and main duties of the FBiH State Prosecutor devist

"The basic right and the basic duty of the proseciwghall be the detection and
prosecution of perpetrators of criminal offencefliig within the jurisdiction of the
court.

47 Criminal Procedure Code of Bosnia and HerzegoW@féicial Gazette” of Bosnia and Herzegovina, 3/03

“8 Criminal Procedure Code of the Federation of Baosmid Herzegovina “Official Gazette” of the Fedierabf Bosnia and
Herzegovina, 35/03
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The prosecutor shall have the following rights audies:

as soon as he becomes aware that there are grofordsuspicion that a criminal
offence has been committed, to take necessary tstefiscover it and investigate it, to
identify the suspect(s), guide and supervise thvesiigation, as well as direct the
activities of authorised officials pertaining toethidentification of suspect(s) and the
gathering of information and evidence;

to conduct an investigation in accordance with thede;
to grant immunity in accordance with the law;

to request information from governmental bodiesnpanies and physical and legal
persons in the Federation;

to issue summonses and orders and to proposedtarise of summonses and orders in
accordance with this Code;

to order authorised officials to execute an ordesued by the court as provided by this
Code;

to propose the issuance of a warrant for pronourer@nof the sentence pursuant to
Article 350 of this Code;

to issue and defend indictment before the court;
to file legal remedies;
to perform other tasks as provided by law."

441. According to article 46 The Chief Federal Prosecwun Cantonal Prosecutor shall take
actions before courts pursuant to the federal otoceal law, as applicable.

442. The rights and duties of the RS prosecutors indétection and prosecution of perpetrators
of criminal offences have been set forth in Artidle According to the RS criminal procedure
code® including to perform an investigation, to granmiemity in accordance with the law;
to request information from governmental bodiesppanies and physical and legal persons
in Republic Srpska; to issue summonses and ordersogpropose the issuance of summonses
and orders as provided under this Code; to ordiroased officials to execute orders issued
by the court as provided by this Code;

443. According to the Biko District Criminal Procedure Cod8 Article 35 Rights and Duties,
the fundamental right and the fundamental dutyhef Prosecutor shall be the detection and
prosecution of perpetrators of criminal offenceldirfg within the jurisdiction of the Court.
The Prosecutor shall have the right and duty to:

"take necessary steps to discover a criminal offanckconduct investigation immediately
after having learned that there is grounded susgpidhat it was committed, identify the

suspect(s), direct and supervise the investigatanwell as to direct the activities of

authorised officials concerning the identificatiam a suspect, taking statements and
collection of evidence;

conduct an investigation in accordance with thisvt.grant immunity in accordance with
law;

request information from governmental bodies, comgmand physical and legal persons
in Bosnia and Herzegovina; issue summons and oraderd propose the issuance of

“°Republic Srpska Criminal Procedure Code (1 July32&ficle 21
50 Law on Criminal Procedure of the &o District of Bosnia and Herzegovina “Official Gaie” of the Bitko District of
Bosnia and Herzegovina, 10/03
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summons and orders as provided under this Law; roadeauthorised official to execute
an order issued by the Court pursuant to this Lgngpose the issuance of a criminal
warrant pursuant to Article 334 of this Law; indamd defend indictment before the court;
file legal remedies; perform other tasks providgddw.

In accordance with Paragraphs 1 and 2 of this Aeticall bodies participating in the
investigation shall inform the Prosecutor on eachdertaken action and act in
accordance with each request of the Prosecutor.”

444. According to article 36 The prosecutor shall takeetions in the proceedings for which he
is authorised by law, either by himself or throyggrsons who are, under the law, bound to
act upon his requests in the criminal proceedings.

445. According to article 37 In order to exercise hights and duties, the prosecutor may, in
particular cases, which are within the jurisdictmithe court, give necessary instructions to
authorised officials.

446. The Court of BiH and the Prosecutor's Office of Biesand Herzegovina function at the
state level and their competencies are stipulaggtidoLaw on Court and Prosecutor’s Office.

447. The BiH Prosecutor’s Office is an institution whdsasic duty is to prosecute offenders of
the crimes that come under the authority of The r€Cofi BiH, which are prescribed by
Criminal Code of BiH, but also crimes which wergslated by entity or the Criminal Code
of Br¢ko District when all preconditions of state authgrin accordance to the Law on Court
of BiH, are met. Among other things, this ProsecsitOffice is authorised to prosecute the
crimes of organised crime on BiH level, especidt international drug trade, human
trafficking, corruption crimes where the offendarg representatives of BiH institutions, as
well as offences of economic crime which are endang the European integrity and unity of
market in BiH. Also, it is authorised for the aifees stipulated by entity or &o District
Criminal Codes, meaning the acts of organised cnvhé&h are endangering sovereignty,
territorial integrity, political independence, ratal security and international subjectivity of
BiH; or when they could lead to serious repercussior consequences for the economy of
BiH; or could lead to other damage for BiH or coutdluce serious economic damage or
other damages out of territory of given entity oth® District of BiH (article 13 of the Law
on Court of BiH).

448. In order to investigate more efficiently and crilly prosecute the said crimes, a Special
Department for Organised Crime, Economic Crime @nduption was established within the
Prosecutor’ Office of BiH, and a number of intefoaél prosecutors were appointed to work
there, in the transitional period, together witmeéstic prosecutors

449, During the on-site visit the evaluators had an opputy to discuss the application of the
AML CFT regime in BiH with judges and prosecutors a@l levels. Some of these noted to
the evaluators how in their opinion the impacthe kegislation of the ML offence on the BiH
jurisprudence has been minimal. Money Launderingtilsperceived by many professionals
as a form of tax evasion (mainly through fictitiac@mpanies) and not as a separate criminal
offence, or in some cases as an aggravating citemees for harsher sentencing of a predicate
offence.

450. Guidelines have not been issued to prosecutorsugththis was advised in the previous
evaluation report.

451. The evaluators were advised during the on-sitedlsieering committee responsible for the
implementation of the 2003 AML has been formed.e Tommittee has 18 members from
both the state and entity level and includes judpessecutors, representatives of the justice
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ministry, academics, and lawyers. The committee rembmmended 130 changes to the
Criminal Procedure Code.

452. The evaluators were not always able to determinethen BiH law enforcement and judicial

officials had a clear understanding of who is atyuauthorised to investigate ML in BiH.
Answers given by judges and prosecutors varied ,(H&nking agency, Financial police).
This was especially true when there was no intemnak component to the investigation. The
evaluators were advised of cases where criminagsinyations were separated and the
predicate offence was prosecuted on the entityt lghéde the ML component was prosecuted
on the state level.

453. The evaluation team has been advised that since ®@0law has been amended. Criminal

investigations are now been conducted by the putse@and not by a judge. The prosecutor
today plays a pivotal role, giving relevant ordarsd communicating with the judge for

receiving the various judicial orders when needéte team met with a specific prosecutor
assigned for investigating suspicion arising fromRS - from the FIU when founded

suspicion is determined.

Powers to postpone or waive arrest or seizures

454. The evaluators have been advised that the gengtadrity of prosecutors as set forth in the

Criminal Procedure Codeallows them when investigating ML cases to postponwaive
the arrest of suspected persons and/or the sestubhe money for the purpose of identifying
persons involved in such activities or for evidegaghering.

Additional elements

455. To date measures are in place that provide lawesfieent or prosecution authorities with

an adequate legal basis for the use of a wide rahgpecial investigative techniques when
conducting investigations of ML or FT. Article 1(?$ of the Criminal Procedure Code of
BiH 2 specifies the following techniques.

a) surveillance and technical recording of telecainimations;

b) access to computer systems and computerisedatassing;

¢) surveillance and technical recording of premjses

d) covert following and technical recording of imidiuals and objects;

e) use of undercover investigators and informants;

f) simulated purchase of certain objects and sinmaldribery;

g) supervised transport and delivery of the objetta criminal offence.

456. The measures referred may also be ordered agarsins against whom there are grounds

for suspicion that they will deliver to the pergatr or will receive from the perpetrator of the
offences information in relation to the offencesgoounds for suspicion that the perpetrator
uses a telecommunication device belonging to thessons.

457. The law specifies two exceptions to these powetls meigard to attorney client privilege and

incitement to commit a criminal offence.

51 Criminal Procedure Code of the Federation of Boania Herzegovina “Official Gazette” of the Fedesatbf Bosnia and
Herzegovina, 35/03 Article 18 - "The prosecutooidigated to initiate a prosecution if there isdence that a criminal
offence has been committed unless otherwise pbesthy this Code."

®2 Criminal Procedure Code of Bosnia and Herzegot@fficial Gazette” of Bosnia and Herzegovina, 3/03
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458. According to article 117 of the BiH CPC Criminal f@fices as to Which Special
Investigative Measures May Be Ordered are in cdseriminal offences punishable by at
least three years of imprisonment or by a morersesentence.

459. This section was only recently amended (previousfgrred to crimes punishable from 4
years)— thus the possibility of applying these measto ML investigations is relatively new.
The evaluators were not made aware of any experignapplying these measures to ML or
FT investigations.

460. In FBiH similar provisions appear in section 130thé FBiH CPE? although the evaluators
were not made aware of any implementation of suehsures in financial investigations.

461. In RS Similar provisions appear in section 226 Z 82the RS CPT. The evaluators where
advised during the on-site visit that the RS adutiesr use some of these methods (e.g.
controlled delivery) but that many of these measunere not yet applied in financial
investigations and that the authorities had questiothe legal basis for conducting full
undercover financial investigations including, fimaistance, the establishment of fictitious
companies as part of a covert operation. In thieiw\this type of investigative technique was
not possible in the RS nor in the BiH by SIPA. Wiseich an operation was necessary the RS
authorities seek assistance from foreign investigatuthorities.

462.1n BD Similar provisions appear in Sections 116-1df7the BD CP€ although the

evaluators were not made aware of any implememtatib such measures in financial
investigations.

463. The evaluators were not made aware of any Permamdstmporary groups specialised in
investigating the proceeds of crime (financial stigators) other than in SIPA.

464. The evaluators were not made aware of any ML ordefoperative investigations with
appropriate competent authorities in other cousitrie

465. The evaluators were not made aware of interagesdgw on a regular basis of ML and FT
methods, techniques and trends reviewed by lawegritent authorities.

Analysis

466. As far as the Evaluation Team was informed, ML giigations, prosecutions and
convictions take place primarily at state level iwhhere are hardly any cases conducted at
the level of the entities and &wo District. It appears that in such cases, thesgumotion is
mainly targeted at proving the predicate crime g no further investigation takes place to
follow the trail of the proceeds. Furthermore, thaluators learned that the understaffed
prosecution and judiciary wrestles with a significdacklog of cases related to serious
economic crimes because of the pressure of worldoadiack of specific expertise. Failure
to investigate the proceeds may be one of the medsons why there have been so few
confiscations in ML cases.

467. Though a strategy paper has been formed for théabayainst organised criffi¢his paper
seems to have been implemented only on the ste¢t d&ad not at the Entity and cantonal

®3 Criminal Procedure Code of the Federation of Boanid Herzegovina “Official Gazette” of the Fedeatof Bosnia and
Herzegovina, 35/03

54 Republic of Srpska Criminal Procedure Code ly 2003

55 Law on Criminal Procedure of Brcko District of Bis and Herzegovina ( Revised Text) “Official Gaeeaif Briko
District of BiH, NO. 10/03”

% Strategy of Bosnia and Herzegovina for Fight AgaiBsganised Crime and Corruption (2006-2009) Sacgjélarch
2006
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level. Furthermore, careful reading of this docotireveals that though money laundering is
mentioned, combating money laundering seems to lbes griority and not included in the
major goals set to be met by the BiH government.

468. The legal and institutional framework for investigg and prosecuting predicate offences is
primarily implemented at the level of the entiteesd BEko District. However, the strategy to
combat organised crime, money laundering and ftetrdinancing has mostly been
implemented at the level of BiH legislation andotigh the establishment of SIPA. Although
SIPA has been given sufficient resources and legglority to lead the implementation of the
AML/CFT regime the deficiencies in the overall Biddv enforcement structure, together with
the lack of sufficient training on financial invegitions, prevent it from having the
anticipated impact on the overall law enforceméiutre

469. CID appears to have achieved initial success wighdetection of intelligence on organised
crime. However, it has not yet demonstrated theeebqul results in detecting the money
laundering associated with these crimes, due th tdceffective coordination both within
SIPA (with FID) and with other law enforcement agiess on all levels.

470. The fragmented law enforcement structure in BiHIrdgto an artificial separation between
the investigation of predicate offences at the llefethe entities and Bko District and
money laundering at the state level. This, combingith the low level of trust between
agencies from different entities and the low legklwillingness to share information and
cooperate, lead to concerns as to the overall tafeeess of the law enforcement agencies
with regard to the investigation of ML and TF.

471. In BiH prosecutors have a pivotal role in settiagvlenforcement priorities and directing
investigations. Unfortunately both ML investigattoand confiscation seem to be a low
priority for prosecutors especially at the level tbke entities and Bko District. The
evaluators came across an extremely low level @iramess by prosecutors and judges both of
the overall AML/CFT legislation, and particularly the money laundering offence.

472. Special investigative techniques have only recehdgn allowed for the investigation of
ML.

473. A lack of sufficient national cooperation and infation exchange exists between all
agencies involved in the investigation of predicaffences, tax offences (income tax at the
level of the entities and Bko District and VAT on the state level), and ML/ET the state
and entity levels as well as in the¢Bo District. The number of successful ML convicton
and confiscation of crime proceeds are consequéoilydepending much on the ad hoc
initiative of the prosecutor leading the investigat

Corruption (effectiveness)( relating to all law emicement bodies)

474. The low level of trust between governmental agenaim all levels (vertically and
horizontally) and between the public and privatet@ecompromises the ability to conduct
effective AML investigations.

475. The BiH authorities claimed that corruption is rander a problem within the judicial
system. However, international reports and theipyierspective present a different view
(for further information see Section 1 above). ééslthe Government of BiH succeeds in
eradicating corruption, its law enforcement bodmgl continue to be less effective than
possible.




Recommendation 28

476. The Criminal Procedure Code of BiH allows for thmmpetent authorities responsible for
conducting investigations of ML, FT and other umgiag predicate offences to compel
production of, search persons or premised’fand seiz¥ and obtain transaction records,
identification data obtained through the CDD pracesccount files and business
correspondence, and other records, documentsamiafion, held or maintained by financial
institutions and other businesses or persons. iw to the Criminal Procedure Code,
these powers are carried out through orders isfyedhe court on the motion of the
prosecutor or on the motion of authorised officigi®n the approval of the prosecutor. These
powers are available for use in investigations gmdsecutions of ML, FT, and other
underlying predicate offences, or in related adi¢@g. actions to freeze and confiscate the
proceeds of crime).

477. The competent authorities in BiH as referred tovabbave the powers to be able to take
witnesses statemeflsfor use in investigations and prosecutions of MAT, and other
underlying predicate offences, or in related action

478. While the confiscation regime is otherwise basicabbund at all levels of legislation, apart
from certain, unresolved shortcomings indicatedhea previous MONEYVAL report, the
evaluators noticed serious deficiencies in thecieffit implementation of the respective
provisions. It was quite symptomatic, at both ttadeslevel and at the level of the entities and
Br¢ko District, that provisional measures (seizurefreezing of assets) are seldom if ever
applied in the preliminary stage of criminal prodiegs, an apparent consequence of which is
that there are hardly any convictions followed loyual confiscation of proceeds of crime.
Though legislation enables a wide range of promioneasures, application of seizure has
been extremely limited due to the lack of suffitiawareness, poor inter-agency cooperation
and information exchange, and to the fact thatutbaity has been designated on all levels
for the management of seized property, or the di@twf confiscation orders. Financial
investigations, in general terms, are exceptionahg as the prosecution is overly offence-
orientated. The high standard of proof applied liy ¢ourts appears to be an obstacle with
regard to the confiscation of the proceeds of criespecially when fictitious structures are
used for laundering of criminal proceeds.

Recommendation 30

479. Some representatives of law enforcement bodiedtibagvaluation team met with expressed
dissatisfaction with their working condition, mearsd the resources available. Nevertheless,
the opinion of the evaluators is that the stateellemvestigative bodies are adequately
resourced.

480. The evaluators learnt that the understaffed prdsecuand judiciary wrestles with a
significant backlog of cases related to seriousmenuc crimes because of the pressure of
workload and lack of specific expertise. Failurenweestigate the proceeds may be one of the
main reasons why there have been so few confistaioML cases.

481. A number of joint training seminars between lawoeoément agencies and prosecutors and
also between prosecutors and judges have been a@edduAlthough there have been no

57 Chapter VIII Actions Aimed at Obtaining EvidenceSection 1 - Search of Dwellings or Other Premiaed Persons
Article 65 Search of dwellings, other premises padsonal property
%8 Section 2 Seizure of Objects and Property
59 Article 79 of the Criminal Procedure Code
80 Section 5 - Examination of Witnesses Article @mmons to Examine Witnesses
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specific training seminars on money laundering inarficing of terrorism, Topics covered
have included corruption, financial crime, andaesm and the funding of terrorist

482. During 2007 and in the first half of 2008, with thiew to performing high quality of work
in the field of combating corruption and crime, SlBontinuously trained its investigators. In
the given period, 42 training sessions were comduot BiH, attended by 15 investigators.
ICITAP organised the greatest number of trainingssms (11), followed by the U.S.
Embassy (9), VE-CARPO (8), French Police (3), aklRDPOL, Central Bank, RS Ministry
of the Interior, FBI, and Austrian BK (two each)hie URFP organised one (1). The topics
covered at these trainings were the following:

1. Proactive attitude toward fraud and corruption,

. Investigating and prosecuting financial crime pégters,

. Combating serious financial crime/application of AGRIM method,

. Terrorism financing and money laundering,

. Analytical investigative methods,

. Investigating and prosecuting financial crime,

. Advance course in analytical and investigative roéh

0 N o 0o b~ WDN

. Legal instruments in civil procedure with regard temporary and permanent
confiscation of proceeds of crime,

9. Terrorism financing and money laundering,

10.Managing complex investigations,

11 Money laundering,

12 Financial investigations and confiscation of illggained property,
13 .Strategic intelligence analysis,

14 Interviewing techniques - basic course,

15.Interview and police interrogation,

16 .Money counterfeiting,

17 .Combating corruption, and

18.Tax fraud in the area of direct taxes.

483. Centres for education of judges and prosecutotsarFederation and RS, together with the
Judicial Commission of the Bko District, every year through their professiodalzelopment
program implement the strategic guidelines from2867-2010 Mid-term strategy for initial
training and professional development. Accordingthe Project of High Judicial and
Prosecutorial Council of BiH titled "Establishingtber coordination mechanisms between the
police and prosecutors offices," whose implemeniais being prepared, special attention
will be paid to education and professional develepthof prosecutors and the police, which

will be another step toward establishing better amore efficient mechanisms in anti-
corruption efforts.

484. In 2008, ICITAP (U.S. Ministry of Justice - Inteti@nal Criminal Training Assistance
Program) organised training for inspectors of teddfation Tax Administration - Intelligence
and Investigations Division, on the topic of "Ficel investigations and prosecution in the
field of financial crime".
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485. According to the 2007-2008 training plan, the Taxmfnistration of the Federation
continuously conducts training of its employeegtonfollowing topics:

e "Law on Profit Tax"

* "Law on Income Tax".

486. The Tax Administration of the Federation contindgusonducts a planned training of its
employees per department in consistent implememntadf tax provisions related to tax
incentives, all with the view to preventing coriigpt In future training sessions and seminars,
GRECO recommendations concerning tax incentivesbgilpresented as a regular topic for
education of Federation Tax Administration emplayee

487. Bearing in mind that the main recommendation of BRECO evaluation team in Bosnia
and Herzegovina for tax authorities, is to orgamsigecial training for tax inspectors in order
to make them aware of tax incentives that hide uggion payments, the RS Tax
Administration has done the following:

* In the past three years, training has been organisatinuously for inspectors who
perform inspections of taxpayers and for inspeetorestigators who are in charge of
discovering and documenting different forms of teaud and financial crime. Training
has been conducted through professional seminatsldbsted several days and were
organised by the Tax Administration, treating thesintopical taxation issues, held by
experts from the Tax Administration and other pssfenal institutions. As a rule, such
seminars are planned and held at least twice a year

* Apart from that, inspectors-investigators, and anber of inspectors who perform
inspections of the taxpayers, participated in edfgssional training sessions in this field,
organised by the law enforcement institutions atlével of Bosnia and Herzegovina and
the international community.

488. The evaluators were not made aware of any attempbhnect these tax related training
efforts to AML CFT issues.

Recommendation 32

489. Although required by law! BiH does review the effectiveness of its systearscbmbating
money laundering and terrorist financing on a regubasis. It does not maintain
comprehensive statistics on matters relevant teftfeetiveness and efficiency of systems for
combating money laundering and terrorist financing.

490. Statistics on ML and FT investigations, prosecwiand convictions, the number of cases
and the amounts of property frozen, seized, anfisuated relating to ML, FT and criminal

61 According article 26 of the LPML, in order toable the centralization and analysis of all daiated to money
laundering and funding of terrorist activities, geoutor’s offices shall forward to the FID informaat on criminal offences
of money laundering and funding of terrorist a¢ids and on minor offences as prescribed in Ai@@ and 40 of this Law.
Prosecutor’s offices shall be obliged to forwaricaannually to the FID the following information:
The name, surname, date of birth and permanenessldor the name and seat of the company agaimshwah indictment
has been confirmed for money laundering or thenfiivey of terrorist activities or a request for i@iing minor offence
proceedings based on the provisions of this lawbleas filed;
Place, time and manner of perpetrating the susgeciminal offence or minor offence;
The stage of the proceedings;
The amount of money or the value of other propestyich is the subject of a temporary seizure, aastrin property, or
confiscation and the date of the decision.
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proceeds etc. were only partially made availablthéoevaluators vis a vis the evaluation but
were not maintained routinely by the authorities.

491. The only meaningful statistics provided were frdme fTax Administration of Republic of
Srpska as set out below.

492. For the period from 2002 to 2008, 174 applicati@msl reports on criminal offences
committed by 190 persons were submitted to thericlisattorney's offices of the Tax
Administration of Republic of Srpska.

493. The decline in the number of persons charged, a®dstrated in these statistics, may be
explained by the description given by RS law erdgarent authorities to the evaluators
claiming that shifting the AML/CFT effort to theasé level had reduced the effectiveness of
the system on the entity level.

Table 10: RS Tax Administration reports submitted to Prosecubr’s Office

Year Number of Responsible Persong Amount of
Criminal Charges Charges Levelled Damages
Submitted to Against KM
District Attorney's
Offices
2002 22 25 15,357,951.43
2003 20 22 38,286,542.59
2004 44 55 11,213,862.90
2005 40 40 23,849,869.96
2006 18 22 4,285,055.65
2007 16 16 3,634,788.69
2008 14 15 1,229,811.34

2.6.2 Recommendations and comments

494. ML and FT should be set as a higher priority fav kenforcement. The money laundering
offence should be an integral part of an invesigatvhen investigating a predicate offence
involving a funds generating crime. Prosecutomufthalso place a greater focus on targeting
and proving ML as well as the underlying predicatiene. In addition much greater efforts
should be put into tracing, seizing freezing andfiscating the proceeds crime.

495, BiH should address the problems facing the progmtuand judiciary by increasing
resources and staffing in order to deal with theklmay of cases related to serious economic
crimes affecting not only the effectiveness of jihdicial process but also the investigative
capacity of law enforcement agencies in the BiH.

496. A clear AML CFT national strategy should be prepangth set goals to be achieved by law
enforcement bodies on all levels, including theestantity, and cantonal levels. The main
goal of such a strategy should be increasing tfectefeness of action taken against the
proceeds of crime by harmonising the independemteiaforcement efforts against predicate
offences, ML, and tax evasiéh.

®2 The AML/ CFT national strategy for the period 200®%3 was prepared by the Working group of instingi of Bosnia
and Herzegovina for the prevention of money lauimdeand funding of terrorist activities and it wadopted by the Council
of Ministers of BiH on 30 September 2009. The visof the Strategy and its Action Plan is that Basamd Herzegovina has
an efficient and coordinated system for the prewenbf money laundering and financing of terrorib@msed on inter-
institution cooperation and international standards
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497. Considering the pivotal role of prosecutors, measighould be taken to raise awareness
among prosecutors and judges both of the overalLI/WAT legislation, and particularly of
the money laundering offence.

498. Measures should be taken to enhance national catbperand information exchange
between all agencies involved in the investigatibrpredicate offences, tax offences, and

ML.

499. Now that the law has been amended special invéisegiechniques should be utilised to
investigate money laundering.

500. All law enforcement authorities should continue dtwengthen inter-agency AML/CFT
training programs in order to have specialised o investigators and experts at their
disposal.

501. Corruption is a problem and it continues to beabfam for all law enforcement bodies and
the judicial system. The perception of corruptiordermines confidence in the various law
enforcement agencies, prosecutors offices and tikcigry and inhibits inter-agency
cooperation. While the government is to be commerfde its policy efforts to eliminate
corruption, these efforts have still not had sugfi¢ impact throughout the country.

502. Little or no use is made of statistical data toppint areas of risk or highlight where
resources are required. It was the view of théuewars that the statistics that were provided
had been prepared largely to support the evaluatisit. It is recommended that
comprehensive statistics on all aspects of monaydering and terrorist financing should be
maintained and regularly analysed in order to asdeseffectiveness of the system and make
improvements where necessary.

2.6.3 Compliance with FATF Recommendations

Rating Summary of factors underlying rating

R.27 LC » Low effectiveness as ML rarely investigated as f@nae when not
related to tax evasion.

» Perception of corruption may have an impact oncéffeness of the
system.

* No clear national strategy geared to increaseftheteyeness of action
taken against the proceeds of crime.

R.28 LC « Concerns over effectiveness
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2.7 Cross Border Declaration or Disclosure (SR IX)

2.7.1 Description and analysis

503. BiH has not implemented a comprehensive system mgftbrting obligations for incoming
and outgoing cross-border transportations of cugrear bearer negotiable instruments that
could be related to money laundering or terroirgricing.

504. Certain reporting obligations exist under curreggislation on the entity and BD level
which cover some relevant criteria of SR IX.

505. According to article 41 of the Law on Foreign Eanlge Operations of Republic of
Srpska (Official Gazette of Republic of Srpska, 24.11.2003):

"When crossing state border, both residents and-nesitdents are obliged to declare
each and every bringing into/taking out of the doyiforeign currency cash, convertible
marks cash and securities in the amount exceediegamount prescribed by the
Government.

Obligations from paragraph 1 of this Article refalso to a representative, authorised
person or plenipotentiary , who carries foreign mmcy cash, convertible marks cash
and securities over the state border for a legakpa or entrepreneur.”

506. According to article 57 of this Law:

"A fine in the amount ranging from 1,500 KM to 1D,00M shall be imposed to
authorised bank, bank, governmental institution angknisation, resident-legal person
and non-resident- legal person for a violation:

507. According to article 43 of this Law:

43. ... if he/she does not declare to a custéiicen each and every bringing into, i.e.

taking out of cash in domestic or foreign currenclyeques and other securities in the
amount exceeding amount prescribed by the Law latipg prevention of money

laundering (Article 41, paragraph 1.)......... ”

508. According to section 60 of this law:

"A fine in the amount ranging from 300 KM to 1,300 shall be imposed to resident-
physical person for a violation:

oo if he/she does not declare bringing inte, taking out of cash in domestic or
foreign currency, cheques and other securities e amount exceeding amount
prescribed by the Law stipulating prevention of elaundering (Article 41)......... "

509. The threshold for the abovementioned reportinggaltibn has been set in section 3 of the
decree issued under this law published in the @ffiazette of Republic of Srpska no.16,
dated 25.02.2005. to be €2,500 or its equivalembimvertible marks. According to section 4
of this decree it is forbidden for a resident targ@ash above this threshold across the border
(subject to specific permit to be given by the @i of finance).
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510. In the Federation of Bosnia and Herzegovina arté@eof the Law on Foreign Exchange
Operations (,Official Gazette of the FederatiorBofsnia and Herzegovina®, no. 35/98) states
that:

"Taking out of the foreign currency cash, secusitand gilts denominated in foreign
currency is done under conditions stipulated byNteistry."

511. Article 64 of this law states that the fine in #tmount ranging from 200 to 2000 KM wiill
be imposed to both domestic and foreign physicedgres for a violationIf he/she takes
domestic currency cash out from the country anddwsidomestic currency cash into the
country contrary to the regulatidn

512. According to the Book of Rules on conditions andgedure of taking foreign currency
cash, securities and gilts denominated in foreigmency out of the country, (which was
brought in force on the basis of Article 58 of tbeev on Foreign Exchange Operations) the
threshold for reporting is 5,000 DM (this threshdhds not been updated since the
introduction of Convertible Marks). The Book of Ralwas published in the Official Gazette
of the Federation of Bosnia and Herzegovina - noded 12.09.2000.

513. The above mentioned obligations in Law on the Fpreixchange Operations of the
Federation of Bosnia and Herzegovina have beenemmghted in the Bko District by the
Brcko District Supervisor's Order dated August 4, 2006

514. The Indirect Tax Administration (ITA) is an indemmt body responsible for the
collection of customs duties, excise duties anggaxt has 5 departments and 4 regional
centres. The Customs Department deals exclusivély eustoms. The 4 regional centres
cover about 45,000 registered tax payers. Thedotlifax Administration has no competence
in AML/CFT measures but it informed evaluators tmasponsibilities for cross-border
movement of cash or other financial instrumentkviithin its competence. The Indirect Tax
Administration (ITA) is represented on the Worki@goup.

515. Under Article 25 of the old LPML Customs authomtigvere required to report cross
border transactions to the FID. With the new AMBwW, under Article 59, it is now
specifically the Indirect Tax Authority (Administran) that is obliged to report. This will be
amplified in the following paragraphs in analysingmpliance with the relevant essential
criteria for Special Recommendation IX.

516. Criterion SR 1X.1 requires the implementation other a declaration or a disclosure
system. The ITA informed evaluators that any movesef cash or financial securities for
the amount of 10,000 KM and over are not allowethatit a declaration for which the ITA
issues an acknowledgement. This threshold is ins@mé with the actual above mentioned
obligations set out in the different entity levebislation, and raised the question as to its
ability to perform its obligation under Article 28 the old LPML — now Article 59 of the new
AML Law - where it is required that cross-bordervaments in the amount of 10,000 KM or
more are to be reported to the FID within threesday

517. With regard to Essential Criteria SR 1X.2, SR IXaBd SR IX.4, the ITA informed
evaluators that since February 2008 the ITA no éorigs the power to confiscate undeclared
excesses or to stop the movement of currency iardadascertain any money laundering or
financing of terrorism suspicion. Before Februa®®2 the ITA had in fact confiscated money
to the amount of €258,500 in 24 cases for the deRi@05-2006. Since 2008 the ITA only
informs the FID in terms of Article 25 of the LPMMo this effect the ITA, through its
Customs Section in the Regional Centres keeps dsaair cross-border movements of cash
which it makes available to the FID.
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518. As already indicated above, Article 25 of the oML — now Article 59 in the new AML
Law - requires the Customs administration authesi{inow ITA) to forward to the FID all
information regarding the cross-border movementcagsh and financial securities in the
amount of 10,000 KM and over.

519. The evaluators were concerned with regard to theldwel of cooperation at the domestic
level, which is lower than that which is expectedier Criterion SR 1X.6 and appears to be
neither effective nor efficient. The BiH authorgieelieve that there is a need to develop and
enhance co-operation between the relevant autb®/dtjencies.

520. In its organisational structure the ITA has a secthat is responsible for the centralisation
of intelligence and international co-operation. Textion operates within the ITA control
office in Banja Luka. It collects and exchangeglilgence at the international level. Indeed
this section is the focal point for establishingapgeration and exchange of information and
documentation with other customs authorities atréggonal and international level (Criterion
SR IX.7).

521. No authority exists for the implementation of tHemeents of SR.IX (10) other than the
ability to initiate a criminal investigation whehere is suspicion of money laundering or
terror financing. The ITA informed the evaluatdtsat since 2007 it no longer has the
competence to impose sanctions, even if only tHiahg confiscation of excess undeclared
cash. According to Article 59 of the new AML lawetITA transfers such information to the
FID but no investigations have been initiated.

522. Criterion SR IX.12 requires countries to co-opeléthey discover unusual cross-border
movements of gold or other precious metals. Aceaydio ITA such cooperation would
likewise fall under the competences of the Cer®ffice in Banja Luka. The evaluators were
advised of some individual cases where a natumalopetried avoiding measures of customs
control to enter the customs territory of BiH wgbld and silverware along with other goods.

523. With regard to the safeguarding and protectionxehange of information, according to
Article 28 of the old LPML, the FID may only usefanmation it received under the Law for
the purposes stipulated by the Law. This princiide been retained under the new AML Law
through Article 64. The ITA further advised thatta and notifications collected in relation to
cross-border transactions are designated as aiffsecret’ to ensure full confidentiality and
protection under the Law on Indirect Taxation ahd Code of Conduct for employees.

524. The March 2009 “International Narcotics Controla&#gy Report” (Volume Il) of the US
Department of State — Bureau for International Nacs and Law Enforcement Affairs —
states the following in connection with the crossder transfer of cash (pp 128 — 133):

The threat posed by bulk cash couriers is not wetlerstood in BiH. Remittances
from abroad are estimated to be in the millions/@. dollars annually, and constitute
as much as 20 percent of the BiH gross domestidygto Many of these remittances
likely enter the country in the form of cash. Cussoofficials are required to report
any cross-border transportation of cash in excds&M 10,000 (approximately
$6,770), but this regulation is not enforced angtehis no declaration or disclosure
system in place for cash entering the country.

Additional elements

525. At the time of the on-site visit it appeared to éwaluators that the responsibilities for the
implementation of Special Recommendation IX weré¢ clearly established. As reported
some of the responsibilities previously allocatedttie ITA were removed, without any
reasonable cause (at least as explained to theatwed). The evaluators therefore conclude
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from the discussions with the ITA representativa BiH has not undertaken any study on the
effective implementation of the FATF Best Pract@gidance paper for SR IX.

526. The evaluators have been informed that all dectarsitcollected by the ITA customs

2.7.2

sections are physically forwarded to the FID in cadance with the AML Law. The
evaluators interpret this to mean that no electr@ystem is in place for such submissions.
The Bosnian authorities have clarified that, in iadd to the delivery of notices and
information by the ITA to FID in writing, there aealditional technical means of delivery of
the same information in electronic form.

Recommendations and comments

527. There is an urgent need to adopt a legislativemregon the state level of BiH for full

implementation of SR IX to include domestic casH argotiable instruments.

528. The ITA does not appear to be fully involved in iBrpenting the current partial regime

existing on the entity level in the context of AMLFT according to SR IX efficiently and
effectively. In particular it lacks the appropggpowers and tools to do so. A significant
number of essential criteria do not appear to beameéthere is therefore a need to review the
whole framework of cross border declarations anscldisures against the essential criteria
for SR IX

529. Adequate funding and training is required for Costoand the financial sectors to

implement and respect the customs and tax legislati

2.7.3 Compliance with Special Recommendation IX
Rating Summary of factors underlying rating
SR.IX NC « No obligation at the state level for reporting casid negotiable

instruments. Limited and varying reporting obligas exist at the
entity level; but not for Bosnian currency (In thederation and BD|
and not for negotiable instruments.

- The ITA has no authority to obtain further informoat from the
carrier upon discovery of a false declaration (2R2).

« The ITA has no authority to restrain currency whehere is
suspicion of ML/FT or where there is a false deatian (SR 1X.3).

« The ITA does not retain the information required3f 1X.4 and is
therefore not able to make such information avélab SIPA in
accordance with SR IX.5.

« No or ineffective cooperation at the domestic |6&R.1X.6).

« No power to apply sanctions or seize funds by IT2R(X.8)
(SR.IX.9) (SR.IX.10) (SR.IX.11).

« Uncertainty on whether, upon a discovery of an ualsovement
of gold or other precious metal, the ITA would cergie with the
authorities of the originating/destination courdrie

« Lack of effectiveness.
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3. PREVENTIVE MEASURES - FINANCIAL INSTITUTIONS

Law, requlation and other enforceable means

530. According to the Interpretative Notes to the FATIethbdology, the basic obligations
under Recommendations 5, 10 and 13 should be seéh taw or regulation.More detailed
elements to these Recommendations and, more sadlgifto Recommendations 6-9, 11, 14-
15, 18 and 21-22 could be required either by lawegulation or byther enforceable means
issued by a competent authority.

531. The FATF Methodology (February 2009 version), dedilaw or regulationas being
primary and secondary legislation, such as lawsteds, implementing regulations or other
similar requirements, issued or authorised by slaive body, and which impose mandatory
obligations with sanctions for non-compliance. #s other enforceable meanthe
Methodology recognises guidelines, instruction®itrer documents or mechanisms that set
out enforceable requirements with sanctions for-campliance and which are issued by a
competent authority.

532. In Bosnia and Herzegovina the old LPML, as enaetefitate level, was supported by
the Book of Rules on data, information, documeidsntification methods and minimum
other indicators required for the efficient implertagion of the provisions of the law on the
prevention of money laundering (Book of Rules orteDand Information). This Book of
Rules was issued by the Minister of Security on libsis of Article 34 of the old LPML.
More specifically, the old LPML provided empoweridiguses for the Minister of Security to
issue rules. The Book of Rules on Data and Inftionds further supported by the Decisions
on Minimum Standards of the relevant supervisohaiities issued under the terms of their
respective laws.

533. The evaluators have carried out a thorough assessofethis documentation in
accordance with the FATF Methodology. The evalstoave concluded as follows as
regards the Book of Rules on Data and Informatiwhthe Decisions on Minimum Standards.

534. The Book of Ruleon Data and Information is issued by the MinisieiSecurity as
empowered by Article 34 of the old LPML and offityagazetted. Whereas Article 34
required that the Book of Rules on Data and Infdionafor specific provisions in the Law be
issued within 3 months from the day the Law cormes force (4 May 2004), the Book of
Rules was apparently issued on 14 March 2005 an ¢a force after a 60 day transition
period for persons under obligation to harmonisé tinternal documents. Moreover, at times
the Book of Rules goes beyond the provisions ofetinpowering clauses of the LPML. As a
result certain provisions of the Book of Rules asmtdand Information do not carry sanctions
either directly or indirectly.

535. Consequently, the evaluators have examined theigiwog of the Book of Rules on
Data and Information individually against both tbmpowering clauses and the sanctions
provided for under the (old) main legislation. aswoted that the Book of Rules on Data and
Information itself does not speak of the impositioh sanctions. The objective of this
assessment was therefore to identify the extemthich this Book of Rules could indirectly
impose sanctions. Table 11 out below summarisefiritimgs of this assessment.

536. On the basis of this assessment the evaluatorsucenthat the Book of Rules on Data and
Information (at State level) could not be consideasother enforceable mearss a whole
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However, the evaluators have further concluded tthadée sections of the Book of Rules on
Data and Information, where, as indicated in Tadlethere is a direct empowering clause
and are, as such, sanctionable under the main (ddfL, could be treated asther
enforceable means

537. That said, however, since the completion of théuateon on-site visit the evaluators have
been informed that Bosnia and Herzegovina has adoptnew Law on the prevention of
money laundering (PA BiH No. 362/09 June 15, 20@gjicle 74 of the new AML Law
provides that the Minister will pass a decision amtructions defined by articles 26, 30, 41
and 44 of the new AML Law after consultations witie FID and in accordance with
international standards on prevention of moneydauing and financing of terrorist activities
within 3 months as of the date of enforcement of tiew Law. Article 23 of the new AML
Law refers to providers of payment services; atR0 deals with information to be submitted
to the FID and requires the Minister to prescritvast information, data and documentation
should be delivered to the FID; article 41 requites Minister to issue instructions on what
data is to be reported to the FID by persons paiifay professional activities; and finally
Article 44 the Minister shall give directives abauhat information will be included in the
record on conducted identification of clients anahsactions. The Minister is required to
issue further guidance in the Book of Rules foreofprovisions of the new AML Law.

538. The new AML Law requires the Minister to issue avrigook of Rules within 3 months as
of the date of enforcement of the new law — whicoB of Rules, as far as the evaluators
have been made aware, has not yet been issuedinidalty the Book of Rules issued under
the old LPML has therefore become obsolete withcibming into force of the new law as
the current Book of Rules no longer has a legaisbd$ie BiH authorities have advised that
until the new Book of Rules is issued the old BablRules remains valid. This however is
not supported by any provisions of the law. la light of the above assessment, however,
the evaluators will still take the current Book Biles as being applicable asher
enforceable meanf®r the purposes of measuring compliance and @ffatess during the on-
site visit as up to that time the old Book of Rubess still applicable.. The new AML Law
itself will be taken for measuring both compliarered effectiveness following the on-site
visit.

539. The next level of regulation within Bosnia and Hegavina is the_Decisionsn
Minimum Standards issued by the respective BanRkiggncies at the level of the Federation
of BiH and the Republic of Srpska.

540. In accordance with the provisions of the Law onBaaking Agency of the Federation
of Bosnia and Herzegovina, in 2002 the Board of Bamking Agency of the Federation
issued itsDecision on Minimum Standards for Banks’ Activitm@s Prevention of Money
Laundering and Terrorism FinancingArticle 38 of the Law on Banks requires banks to
conduct business in accordance with the Law on Bamdgulations issued by the Agency and
their licence conditions. Article 65(16) of theviiaon Banks imposes sanctions if a bank
“conducts business contrary to the provisions dfche 38 of this Law”. Consequently, non-
compliance with the Decision on Minimum Standardsdimes sanctionable — even though
the penalties ranging from 1,000 KM to 10,000 KMynmat, in the opinion of the evaluators,
be adequately considered as being effective, ptiopate and dissuasive. The evaluators
have further been informed that such sanctions haea imposed by the Banking Agency.

541. A similar situation prevails at the level of thedblic of Srpska. In 2003 the Board of
the Banking Agency of the Republic of Srpska iss@edimilar Decision on Minimum
Standards. Non-compliance is sanctionable in aerwe with Article 123(16) in relation to
Article 86 of the Law on Banks of the Republic ap&ka. In the opinion of the evaluators,
however, even though the penalties ranging fror@®GKM to 17,000 KM may be higher than
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542.

543.

those applied by the Federation, yet these againmabe considered as being adequately

effective, proportionate and dissuasive.

Whilst recommending a review and harmonisation loé sanctions regime, the

evaluators considers the Decisions on Minimum Stedglissued by the respective Banking

Agencies agther enforceable means

authorities for the securities market and the iasce sector.

Table 11 — Assessment of the Book of Rules on Datiad Information against the old LPML

Item Topic Enabling | Sanctions Book of OEM
Article in LPML Rules
the LPML Y
1 | Guidelines for indications of suspicion 7(1) 39 (1) 26-26
2 Guidelines on connected transactions|* 7 (6) 139 ( 37-39
Guidelines on identification information 39 (1)
3 ) _ 8(2) 3-13, 15 %
to be included in records 40 (1)
Ongoing review of ID documents and,|in
4 | particular, where there are significgnt  _ ) 14 N
changes calling for a re-evaluation |of
relationship
Guidelines on identification required for
5 ] 12 (1) 40 (1) 20, 22-23 %
non-face-to-face transactions
6 | Reliance on third parties - - 21 N
List of countries that meet
7 | _ 7 (8) 39 (1) 50-52 v
internationally accepted standards* 12 (3) 40 (1)
. Contents of Reports to be forwarded|to 2425
FID 13 (2) 39 (1) Y
. Entities on which CTRs do not need |to 40-49
be sent to FID* 1303 39 (1) Y
Cross border (transfer of money |or
10 ) - - 16 N
value) wire transfers
11 | Correspondent banking - } 17 N
12 | Special attention to the identification |of
client and transactions for which therg is . - 18 N
a raised risk of money laundering
13 | Use of special software* - - 19 N

* These provisions in the Book of Rules are moreetadyin providing clarity and do not necessati

need the imposition of sanctions.
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Laws on Banks

544, Inter alia, Article 47 of the Law on Banks of thederation of Bosnia and Herzegovina
requires that:

()  banks do not get involved in money laundering oraficing of terrorism
activities or transactions that may involve monaynidering or the financing
of terrorism as defined in Article 2 of the old LRM

(i)  banks shall take measures to identify customersth Wwhen establishing a
business relationship or at transaction level;

(iif)  banks shall report to the Financial Police or itscessor or the Agency all
transactions greater than 30,000 KM or those stisgeaf being related to
money laundering;

(iv) banks are exonerated from professional secreogpiorting as per (iii) above;
and

(v)  banks shall block deposit accounts or any othenfof account if so ordered
by the Financial Police or its successor or thensgeand shall forward all
related information to the Federal Banking Agency.

545. Similar provisions can be found under Article 10fltbe Law on Banks for the
Republic of Srpska.

546. Article 65(23) of the Law on Banks for FBiH and isté 123(23) of the Law on Banks
for the RS both provide for sanctions if a bankrtj#pates in transactions contrary to the
provisions of Article 47 (Article 101 (RS)) of thisw”.

547. The obligations under both Article 47 (FBiH) andiéle 101 (RS) are partly mirroring
the obligations at State level established under AML Law — with the risk of some
differences. Moreover the penalties/sanctions utigerespective Laws on Banks, apart from
differing between the Entities, are lower than thasposed by the AML Law and can
therefore create an uneven sanctions regime suigjecbitrage. There is also an ambiguity
as to who shall impose these sanctions and whathegach of such obligations (for example
the non identification of a prospective customsraibreach of the AML Law at State level,
the respective Laws on Banks at Entity level, dvath State and Entity levels.

548. Indeed, in the course of the discussions with tideistry, the evaluators were informed
that banks find the provisions of the Laws on Baosfusing and that there is a need for the
objectives of the Banking Agencies through theskclas and those of the Financial
Investigation Department (FID) of SIPA through thiElL Law at State level be harmonised.
The evaluators were informed that Article 47 in B&H Law on Banks and Article 101 in
the RS Law on Banks were inserted and were coreddenportant before the State had one
AML Law. At this stage however these provisionsate ambiguity and uncertainty for the
industry. Although it has never occurred, the sidudoes believe that for the same offence
institutions could be sanctioned either by the kier the AML Law or by the relevant
Banking Agency under the respective Law on BankthatEntity level or by both. Banks
confirmed that to date all sanctions have been sagdy the respective Banking Agencies.

549. The evaluators conclude that the provisions inrdspective Laws on Banks of the
Federation of BiH and of the Republic of Srpskaateea certain degree of ambiguity and
uncertainty. Indeed the application of sanctiantha Banking Agency level undermines the
application of sanctions at State level under hbéold and the new AML Law. Moreover,
there are differences also in the monetary valygeaglties that can be applied under the Law
on Banks for the Federation of BiH (1,000 KM —1@0KM), the Law on Banks for the
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Republic of Srpska (5000 KM —17,000 KM), and thevn&ML Law at State level [Art 72
20,000 KM —200,000 KM and Article 73 10,000 KM —1000 KM] 5

550. The evaluators highly recommends that this matéeadddressed urgentlpossibly by
the Working Group as an inter-ministerial and psefenal body of the Council of Ministries
of Bosnia and Herzegovina, in order to rectify asidrify ambiguities, uncertainties and
conflicts in the application of the AML Law at Stdevel and for the industfy.

Customer Due Diligence and Record Keeping

3.1 Risk of money laundering / financing of terrorsm

551. The old LPML determines measures and responsdslito be imposed upon obliged
entities and other responsible authorities for a@tg, preventing and investigating money
laundering and the funding of terrorist activitieShe law also prescribes measures and
responsibilities for international co-operationtims regard. This objective has been retained
under the new AML Law.

552. The old LPML does not recognise a risk based agprdar customer due diligence
although it does provide for some exceptions, moslated to those identified under the
FATF Recommendations in relation, for example, édtan insurance products. It is only
under the new AML Law that a customer due diligemisk based approach is being
introduced and this through Articles 19 to 25. Undeticle 7(8) the old LPML, now
transposed into Article 24 of the new AML Law, ther excludes the application of
identification measures if the client is:

(i)  An authority of Bosnia and Herzegovina, the Fedenadf BiH, the Republic
of Srpska, the Bko District or an organisation with public authatisn;

(i) A bank, insurance company and natural and legaopsr brokering in the
sale of insurance policies and investment and rhyerasion companies and
funds whatever the legal form with headquarterpanent institutions in a
member country of the European Union or in a cgumtinich, according to
information from the FID, international organisatsoand other competent
international bodies, meets internationally acogptgandards for the
prevention and detection of money laundering amdlifig terrorist activities
and is designated as such a country by the Minister

553. It is only under the Decisions on Minimum Standasssied separately by the Banking
Agencies of the Federation of BiH and the RepubliSrpska that there are some references
to the application of a risk based approach. H®wethere do not appear to be similar
provisions for the other parts of the financialteeor for DNFBPs. Indeed it is only through
the new AML Law that there are provisions requirifgersons under obligation’ to carry out
a risk assessment through which they are expeotetbtermine the risk level of groups of
clients or a single client, business relationshipnsaction or product regarding possible
misuse for the purposes of money laundering oottisrmn financing. As indicated above the
provisions under Article 7(8) of the old LPML arewn reproduced under Article 24 of the
new AML Law under simplified identification and tiedore, contrary to the full exemption
under the old law, the obligation on ‘persons unolaigation’ now is to applied simplified
procedures. But then again this is a requirementolbliged entities in relation to their

53 Refer to analysis and comments re Recommendafion 1
54 The evaluators have been subsequently informedtaaNorking Group have identified this as a sfiedssue and are in
the process of rectifing and clarifying ambiguitiesicertainties and conflicts in the applicationttoé new AML Law at
State level and for the industry.
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customers and not in relation to the overall situain the country for those elements of the
system that could be used for money laundering.

554, It does not appear, therefore, that Bosnia and édenana has carried out any formal
national assessment of the risks to the countrynfoney laundering and the financing of
terrorism. The evaluators however note the setimgf the Working Group since July 2008
whose tasks include “the creation of Strategy foevpntion and combating of money
laundering”. It does not appear that such a Styalteg been developed. But, in March 2006
Bosnia and Herzegovina did adopt a published sglyafier the fight against organised crime
and corruption.

555. It appears to the evaluators that the risk of mdaeyndering and terrorist financing
remains overall high. As concluded in the Firsalgation Report a clear understanding of
the concept of money laundering remains lackingh veiéveral representatives of obliged
persons and institutions confusing money laundenvith tax evasion and corruption
generally®®

556. In conclusion the evaluators have identified a rfeedhe Bosnian authorities to conduct a
more formal risk assessment of the country’s valbidities to the threats of money
laundering and the financing of terrorism. Suchaasessment should in particular examine
the risks confronting financial institutions, desged non-financial businesses and
professions and non-governmental and non-profamiggtions?

3.2 Customer due diligence, including enhanced oeduced measures (R.5 to R.8)

3.2.1 Description and analysis

Recommendation 5- Customer due diligence

557. The old LPML does not specifically provide for falistomer due diligence obligations as
required under the FATF Recommendations. Custodestification procedures are generally
covered through Section Il Item 1 of the old LPMIn brief, obliged entities are required to
identify their clients when opening an account stablishing a business relationship. At
transaction level obliged entities are requirediemtify their client during each transaction or
connected transactions of 30,000 KM or more. Big dloes not amount to the full customer
due diligence requirements. There are provisiorthénLaw to identify the person on whose
behalf a transaction is undertaken and to iderdifgct and indirect ownership of 20% or
more of the shareholding in case of legal persombsit-this does not necessarily cover the
concept of ‘beneficial owner’. To an extent, thevnAML Law has now addressed these
issues by defining the customer due diligence mhoees, whilst also defining beneficial
ownership.

Anonymous accounts and accounts in fictitious names

558. Criterion 5.1 requires that financial institutiormse not permitted by law to keep
anonymous accounts or accounts in fictitious naméthough there is no specific prohibition
in the old LPML to this effect, yet Article 7 prdiiis the opening of an account for a client or
the establishment of a business relationship wittlient unless that client is identified as
provided for in the Law. In so far as the bankiegter is concerned the relevant Decisions on
Minimum Standards of the respective Banking AgeneaieEntity level both state that “Bank
cannot open an account nor operate with such amestwho insists on staying anonymous
or gives a false name.” However, the new AML Latemipts to address this matter under

% Refer to First Mutual Evaluation Report, 6 J@085 (MONEYVAL (05) 13) page 31 paragraph 39
% The evaluators have been informed that the siyated action plan were adopted in September 2009.
134



Article 27 requiring that ‘persons under obligatiosill not open, issue or have secret
accounts, saving books or signatory saving booksawng books of the carriers or other
goods that enable, directly or indirectly, hidin§ @dient’'s identity. Notwithstanding, the
position regarding numbered accounts remains unelean though the private sector met by
the evaluators and the authorities have assuredvlleators that numbered accounts do not
exist.

559. In the 2005 Evaluation Report the evaluators nttedl Article 28 of the Law on Foreign
Exchange Transactions of FBiH allows banks to oped keep savings deposits in bearer
form but denominated in foreign currency for residiegal persons and non-resident natural
persons. Such funds may be freely used for paynadntsad. It appeared at the time that in
RS and BD foreign exchange controls also existdd diduthe time, relevant laws were not
provided for consideration. During the current eradilon the evaluators were informed that
there have been no changes to the Law and th&eimpinion of the authorities Article 28
does not allow savings deposits in bearer form. dumeent evaluators endorse the findings
and the views of the evaluators in the 2005 Repiotierefore appears that the situation has
remained as it was. The aforementioned provisioritke new AML Law may indeed have
now introduced a conflict with the Law on ForeigrcBange Transactions as mentioned.

Customer due diligence

560. Criterion 5.2 requires financial institutions todemtake customer due diligence (CDD)
measures when.

(i)  establishing business relationships;

(i) carrying out occasional single or several integithkoperations above the
designated threshold (€15,000);

(i) carrying out occasional wire transfer transactidnssingle or several
interlinked operations above the designated thitd<}€d,000 — SR VII);

(iv) there is suspicion of money laundering or finan@hggerrorism;
(v) the financial institution has doubts about the wikyaor adequacy of
previously obtained customer ID data.

561. Article 7 of the old LPML, which does not specifiyamake references to CDD measures
but only to identification procedures, required ighentification of clients when:

(i)  Opening an account or establishing a businessaweddtip.
(i)  During each transaction or connected transactio86,000 KM or more.

Article 6 of the new AML Law now requires obligedit#ties and persons to apply CDD
when:

a. Establishing a business relationship with a cfient

b. A transaction of 30,000 KM or over is conductedgardless the number of
operations, either one or set of several obviooshnected transactions;

c.There is a suspicion of authenticity or adequacyretiously received information
about the client or the real owner;

d.There is a suspicion of money laundering or finagoof terrorist activities re
transaction or a client, regardless the amountaofsaction.

562. The old LPML defined a transaction as the openifigalm account; the deposit or
withdrawal of cash as defined in the Law; trangfefunds between accounts; exchange of
currency; the sanctioning of loans or the extensioeredit; the purchase or sale of any share,
stock, bond, certificate of deposit, or other mangetinstruments or investment security;
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transactions in real estate or any other paymeanster, or delivery by, through or to a
natural or legal person referred in Article 3 (gblil entities)of the Law, by whatever means.

This is a very wide and broad definition that bakyccaptures all types of transactions where
CDD measures should be applied.

563. Under the new AML Law the term 'transaction' hagrbgiven a less comprehensive
meaningany type of receiving, keeping, exchanging, trarisig using or other way of
handling money or property by persons under obigyatThe new law has also introduced a
definition of ‘cash transaction' as beisgch transaction in which a person under obligation
physically receives the cash money from/to a client

564. With these two definitions and with the requiremednt undertake CDD when "a
transaction of 30,000 KM or over is conducted'réheay arise doubt as to whether the
undertaking of a cash transactiantually calls for the obligation to undertake CD&ven
though the requirement remains for the amount gd@DKM or over.

565. Both the old and the new AML Laws however are silen the imposition of CDD
measures, or customer identification proceduregnwarrying out occasional transactions
that are wire transfers where the amount is €1@0More. The evaluators were informed
that in such cases banks would still identify tluistomer just in case eventually there is a
suspicion on the transaction — a far fetched opfidire new AML Law addresses electronic
transfer of money under Article 26 which howeverslanot impose this obligation but
requires the Minister for Security to define théommation to be gathered in the transfer of

money through the new Book of Rules which, as fath@ evaluators are aware, has not yet
been issued.

566. The new AML Law has however introduced a direquieement in instances where

() There is a suspicion of money laundering oraest financing. For the banking
sector the evaluators were previously referredrticie 12 of the relevant Decisions
on Minimum Standards of the respective Banking Agenof FBIH and RS which
require a review of a client relationship shoulcliatomer fail to provide satisfactory
explanation for significant changes in that custosieehaviour. The evaluators did
not concur that this situation covers the iderdificn procedures for this criterion;

(i) The financial institution has doubts about theracity or adequacy of previously
obtained customer identification data. The evalisatvere previously again referred
to Article 12 of the Decisions on Minimum Standamsuld have, though in a
remote and indirect way, partially covered thisuiegment for the banking sector
(but the Decisions are only consideredo#iser enforceable means Likewise the
provisions of Article 14 of the old Book of Rules @ata and Information which
article, for the purposes of this Report, is naisidered asther enforceable means.

Required CDD Measures

567. Criterion 5.3 requires, by law or regulation, tHatancial institutions identify their
customers (permanent or occasional, legal or natanal verify such identity using reliable
independent source documents, data or other infamaThe paper of the Basel Committee
Working Group on Cross-border Banking (General @ua Account Opening and Customer
Identification) suggests the type of informatioattfs to be obtained in the case of natural and
legal persons for identification purposes, inclgdifor corporations and professional
intermediaries. The Paper recommends various method the verification of the
identification information. Although the old LPMLprovides for the type of
documentation/information required for the idewctfion of customers, yet it falls short of a
specific provision requiring obliged entities torife the information obtained against
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independent and secure sources except for thespposi of Article 9 of the old law which,
though not exhaustive, provides some indicationdocive to a verification obligation.
Article 7 of the new AML Law now requires ‘personsder obligation’, as part of the CDD
process, to establish the identity of the clientd aa validate his/her identity based on
documents, data or information obtained from auibemd objective sources.

568. For customers that are legal persons or legal g@eraents, Criterion 5.4 requires the
verification that any person acting on behalf ofustomer is so authorised and identified
together with the verification of the legal stawfsthe legal person or arrangement. The
former part of Criterion 5.4 is required to be @eat by law or regulation. Article 10 of the old
LPML requires obliged entities to identify whetteeperson is acting on his own behalf or on
behalf of a third party. Although the text of tblel LPML does not specifically require an
obliged entity to ensure that such a person isusiooaised, the wording is conducive to such
interpretation. Article 10 is specific on the olslipn to verify the legal status of the third
party in the manner as established by the old LRMder Articles 8 and 9. The new AML
Law has clarified this requirement further undetiéle 10 — 12.

569. Criterion 5.5 addresses the identification of tleaddficial owner of a client that is a legal
entity or in the form of a legal arrangement, inldhg its control and management structure.
This main criterion includes a number of sub-cidtehat need to be satisfied, some at law or
regulation level, in compliance. Article 10(1) e old LPML requires obliged entities to
ascertain whether a person is acting on his owralbehn otherwise. If the latter, obliged
entities are required to identify the third partyaiccordance with the identification procedures
under the Law. The Law however is silent on isswsting to the control structure (mind
and management) where the customer is a legal per8o the time of the on-site visit the
concept of “beneficial owner” was not defined irydaw, regulation or other documentation.
The only reference in the old LPML is an obligation an obliged person or entity to identify
each natural person (not legal persons) who, djrectindirectly, owns at least 20% of the
business share, stocks or other rights and on wiiobnds he or she participates in the
management of that legal person. The DecisionMimimum Standards of the respective
Banking Agencies (Article 11(1)) further requirenks, in the case of business companies, to
get to know the ownership structure and authoriazision makers. The old LPML requires
that information on legal persons shall be obtaibgdan examination of the original or
certified copy of the documentation from the cawgister or other public register. In the
course of the evaluation the evaluators could lesense the lack of understanding of the
concept of beneficial ownership throughout the whekctor. Moreover, the evaluators
understand that the ownership structure of legaliesnis not updated by the Courts Registry
for subsequent changes in shareholdings that tidee @fter registration and hence it is
difficult to understand how full identification igr can be carried out in the case of legal
persons’ This issue has been addressed under the new AAM Wwhich now carries a
definition of beneficial owner under the term ‘reainer’ which defines such persons for the
purposes of a domestic legal entity and for theppses of a foreign one — both of which
remain linked to the 20% ownership. Although tldirdtion is not completely in line with
that under the FATF 40, yet it captures the manuistes. However the requirement to
identify the beneficial owner under the new Artidl® covers procedures only for domestic
legal entities. Obligations for foreign legal ¢ies are covered through the requirements of
Article 10.7. Moreover, whilst allowing for a daechtion by the legal representative to fulfil
the CDD requirements it does not provide for thdfieation thereof. Moreover, the new
AML Law does not specifically require the estabhsnt of the ‘mind and management’ of a
legal person in the course of the identificatioogess.

570. Criterion 5.6 requires financial institutions totaim information on the purpose and
intended nature of the business relationship. Tégsirement is adequately covered through

57 Refer to the comments and analysis under Recomatiend33
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paragraph 4 of Article 8(1) of the old LPML requugi information on the “Reason for
establishing a business relationship or condudiiegtransaction and information about the
activities of the client.” Under the new AML Lawis is more specifically covered by Article
7.1. At least for the banking sector, both theustdy and the Agencies confirmed that this is
done in practice.

571. Criterion 5.7 requires financial institutions toncmct ongoing due diligence on the
business relationship. Such a requirement must bee form of an obligation prescribed by
law or regulation. The obligation under this aiite@ goes beyond the identification process
documentation in that it requires the ongoing $oyutof transactions throughout the
relationship to ensure that these are conductedistent with the institution’s knowledge of
the customer business profile, risk and sourceiod$. The old LPML is silent on this matter.
This is only recognised under the Decisions on Minh Standards of the respective Banking
Agencies ¢ther enforceable means The new AML Law however now makes reference to
the obligations under Criterion 5.7 in that ‘persamder obligation’ are required to keep
regular tracking of business activities taken kg ¢hient through the person under obligation.
Yet the new AML Law falls short from defining howi$ obligation is expected to be met but,
except for the provisions of Article 18, leavewithin the competences of the ‘persons under
obligation’ themselves to establish internal prared on how to meet this obligation.

Risks

572. As already stated the old LPML does not provideaoisk based approach. The Book of
Rules on Data and Information under the old lawstrio partially address the risk based
concept through Article 17 for correspondent bagkamd through Article 18 in recognising
that other laws or regulations may provide for mstréct identification requirements and that
obliged entities shall pay special attention whbeze is a raised risk of money laundering or
financing of terrorism. As already explained eatliin the context of these provisions the
Book of Rules is considered as having the forcetbér enforceable mearss at the time of
the onsite visit despite the eventual repeal obldeAML Law. As regards the banking sector
the relevant Decisions on Minimum Standards ofrdspective Banking Agencies at Entity
level both provide for banks to apply an enhanagel diligence identification and monitoring
process for higher risk categories of customerdiclé 15 of both Decisions calls on banks to
establish a more intensive monitoring process tmwoants that represent a higher level of
risk. In this regard Article 15 requires banks &velop a risk matrix with key indicators that
will enable them to categorise customers accorthrmgsk. Finally Article 15 requires banks
to create effective internal procedures for accouwmth higher risk levels. The evaluators
have been informed by the banks that the evaluatmts that they have in fact put such
procedures in place with a 5-level risk matrix tbatiegorises customers from level 1 (no risk)
to level 5 (where clients are not accepted). Thstheen confirmed by the respective Banking
Agencies. Such requirements are not however asiellefor other sectors of the financial
system, in particular the insurance and the seesrgectors. The new AML Law has now
introduced the application of a risk based approtcbugh Article 5 which requires ‘I
persons under obligation’ to carry out a risk assest of their clients and products, as was
required under the Decisions on Minimum Standasistewn above, but more specifically
through Article 19 for ‘simplified’ and ‘intensifé procedures which are further defined in
Article 20 to 25.

573. The application of reduced or simplified measurégerg there are low risks in terms of
Criterion 5.9 are partly addressed by the old LPMuch as in the case of insurance
undertakings where the annual premiums for lifeigied are within the established lower
limits — a principle that has been retained under new AML Law. Moreover, and as
explained above, Article 7(8) of the old LPML — naiticle 24 under the new AML Law -
further provides that the identification processlkinot be applied where the client is an
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authority of Bosnia and Herzegovina, FBiH, RS o&K8r District or an authority with public
authorisation; or where, under specified conditigdhs client is a bank, insurance company
and natural and legal persons brokering in the salasurance policies and investment and
mutual pension companies. As explained above &ve AML Law has introduced a risk-
based approach whilst retaining the aforementiociecimstances where simplified CDD
procedures are applied. Indeed the new AML Law hasv introduced the main
circumstances for the application of higher duegdiice as defined in the FATF-40 in
relation to correspondent banking, politically egpd persons and non-face-to-face business.

574. In accordance with Criterion 5.10, the latter exwes identified in the previous
paragraph are applicable under the AML Law for tesdi with headquarters or parent
institutions in a member country of the Europeariodror in a country designated by the
Minister as meeting international accepted stargldod the prevention and detection of
money laundering and funding of terrorist actidtie The Book of Rules on Data and
Information identifies such countries under Sechhhh. Under the new AML Law a ‘person
under obligation’ can apply simplified customer dlilggence to clients that are placed by that
‘person under obligation” into a group of cliemtgh low risk level. This is derived from the
new Article 5 requiring ‘persons under obligatiott carry out a risk assessment “prepared
according to the risk assessment guidelines estedaliby FID or other respective supervisory
body.” Since the new AML Law has come into effactew weeks after the on-site visit it
does not appear that any guidance in this regasdban prepared and issued and hence it is
presumed that the industry can only continue taaipeon the previous guidance under the
old LPML in this regard. Indeed under Article 166f)the new law the Minister for Security
is required to issue a list of countries whichaduice and agree with standards against money
laundering and financing of terrorist activities,ibwas defined in Directive 2005/60/EC.

575. Ciriterion 5.12 requires that the extent of CDD mueas applied on a risk sensitive basis
should be consistent with guidance issued by tlevaat competent authorities. As already
explained, the old LPML does not recognise a riasell approach. For the banking sector the
application of CDD measures on a risk sensitivashizsonly partially addressed for higher
risk customers through the Decisions on Minimumn8&ds of the respective Banking
Agencies. There is no other guidance in this g & the other parts of the financial sector,
and in particular the insurance and the securgtegtors as also confirmed by the relevant
authorities and the industry. Although the new AMAw is introducing a risk based approach
the Minister of Security, in the new Book of Rsjlés expected to issue a report on technical
criteria adopted by European Commission in accarelawith Article 40 of Directive
2005/60/EC, data from competent international omgdions and information form FID.
Indeed Bosnia and Herzegovina has not at this stdgpted the technical criteria of the
European Union under Directive 2006/70/EC — thelémgntation Directive — and hence no
guidance in this regard has yet been issued.

Timing of Verification

576. Criterion 5.13 requires the timely verification tife identity of the customer and the
beneficial owner. The old LPML does not specificakfer to a verification process of the
identity of the customer and the beneficial own8ome indirect references to a verification
process can be inferred through Article 9 of thie IdPML which guides obliged entities as to
which documents can be used for identification psgs. Similar guidance is included in
Article 11 and Article 12 of the old Book of Rulea Data and Information which, likewise,
does not refer to a verification process. Thewviaié Decisions on Minimum Standards of the
respective Banking Agencies, under Article 7, pogHianks “from establishing new business
relations with the customer unless the identitynefv customers is determined in a fully
acceptable fashion”. Article 7 goes on to stat thdentification process is performed at the
beginning of a business relationship.” But, witlgaed to verification, Article 7 states “Once
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banks establish the business relationship witinéve customer, as well as in cases mentioned
in the previous paragraph, they are required tdywand collect information....,” signifying
that banks can verify the identity of the custonadter having established the business
relationship. For the insurance sector, this igeoed by the Book of Rules for the insurance
sector. The evaluators did not come across angifgpéegal or other provisions for a
verification process, other than the old LPML aie told Book of Rules on Data and
Information, for the securities sector. Likewise thew AML Law, in carrying forward and
enhancing the relevant provisions of the old lassiient on the timing of verification. Indeed
the only reference teerification of identity lies in Article 7 which required the lidation of
data when establishing the identity of the client.

577. Under Criterion 5.14 countries may permit the cogtiph of the verification process
following the establishment of the business refetiop subject to predefined criteria. As
detailed above the old LPML and the old Book of &subn Data and Information do not
specifically address the verification process. &bwer, although as explained above the
relevant Decisions on Minimum Standards of the eepe Banking Agencies imply the
completion of the verification process after havsgablished the business relationship, this is
not subject to any criteria as defined by Critefsoi4. Consequently, it follows that there are
no risk management procedures that would suppaih @wnditions. The situation has
remained the same under the new AML Law.

Failure to satisfactorily complete CDD

578. Criterion 5.15 requires that where the CDD procemsnot be satisfactorily completed
then business should not proceed and considerstionld be given to making a suspicious
report. Article 7 of the old LPML attempts to esft Criterion 5.15. However the text of
Article 7 is not clear in this regard. Criteriorl5.may be better reflected in Article 2 of the
old Book of Rules on Data and Information. Inde&ud,the course of the evaluation
discussions, banks and other sections of the fiaars®ctor confirmed that where the
identification procedures cannot be completed, rimss is not concluded and a report is filed
with the FID. Under Article 7(3) of the new AML iaa ‘person under obligation” is
prohibited from establishing a business relatigmshicarrying out a transaction if that person
is unable to complete the identification processsdablished by the same Article 7. Article 7
however does not impose an obligation on the ‘persaler obligation” to consider filing a
suspicious report.

579. Ciriterion 5.16 requires the termination of the bess relationship and the filing of a
suspicious transaction report where business hasnemced and the identification criteria
cannot be met. The old LPML and the old Book ofeRwon Data and Information are silent
on this issue as they do not specifically provigiethie commencement of business prior to the
identification process. Nor do they provide foe thon-commencement of business prior to
establishing the identification process. It isiaganly Article 7 of the relevant Decisions on
Minimum Standards of the respective Banking Agescibat prohibits banks from
establishing new business relationships where dkatification process is not completed.
Similar provisions for the insurance and the sei@srisectors appear not to be established,
although the industry confirmed that in such cirstences they would terminate relationship
and report to the FID. The position appears teeh@mained the same under the new AML
Law.

Existing customers

580. The old LPML is silent on the re-application of CDieasures to existing customers on
the basis of materiality and risk as is requiredarrCriterion 5.17. The old Book of Rules on
Data and Information, under Article 14 requiresigddl persons and entities to perform
regular reviews of existing documents throughoet basiness relationship, including where
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there are significant transactions. For the puepad this evaluation, however, Article 14 of
the Book of Rules is not considered ather enforceable meahdg~or the banking sector,
however, similar provisions are found in the relevaecisions on Minimum Standards of the
respective Banking Agencies. No similar provisiblase however been traced or brought to
the attention of the evaluators for the insuranoe the securities sectors. The evaluators
could note however, that there appeared to be somfision within the industry in applying
the provisions of Criterion 5.17 with the obligatito forward to the FID all cash transaction
of 30,000 KM or more under Article 13 of the old MB. The new AML Law does not
appear to have changed this position.

581. As already indicated, the evaluators were assuratlianks do not hold any anonymous
accounts or accounts in fictitious names. Yet ¢lee LPML requires obliged entities to
conduct the identification of the bearer of a pas&lduring each transaction performed using
a passbook. This requirement is also reflectedhe& old Book of Rules on Data and
Information which goes on to prohibit any transactusing a bearer passbook which does not
reveal the identity of the account holder. Thdsligations, which have been confirmed to be
applied by the industry, to an extent could be m®red as meeting the requirements under
Criterion 5.18 — though indicating the possiblestaice of bearer accounts. The reference to
‘bearer of a passbook’ has been replaced by thdsvbankbook holder’ under Article 14(8)
of the new AML Law.

Recommendation 6 — Politically Exposed Persons

582. The old LPML is silent on the requirement to idgnpolitically exposed persons and to
have in place mechanisms and risk management sydterapply enhanced customer due
diligence. Likewise the old Book of Rules on Datad Information does not refer to
politically exposed persons. Indeed, at the tiheéhe onsite visit, there was not even a
definition of who could be identified as a politigaexposed person. It is only through the
relevant Decisions on Minimum Standards of the eepe Banking Agencies that there are
references to politically exposed persons. Untemi3.5 of Article 10 of these Decisions
banks are required to “fully implement all procestrfor customer identification...” for
private banking and publicly and politically expdsgersons. Article 15(3) further requires
banks to “adopt a clear policy, internal guideliaesl procedures and to establish control with
special task to control prudential performanceeiation to politically exposed individuals.”
There are no similar provisions for the insuranod the securities sectors. Furthermore,
there are no provisions to determine whether afimaleowner falls within the definition of a
PEP. Banks have informed that they apply this reguént through their customer acceptance
policies and risk matrices.

583. Article 22 of the new AML Law now specifically adshses the issue of politically
exposed persons. Although the definition of PEPg n@ be completely in line with that of
the FATF Recommendations, yet it captures the mexjnisites. Article 22 specifically refers
to foreign PEPs as natural persons who is or was assignédsighificant public function
during the previous year, including the closestifamembers and close associates. The
Article continues to define the latter whilst edisting a category of persons that would be
considered as PEPs. The reference to ‘the preyieas may be an attempt to translate the
relevant provision under Article 2(4) of the EU Quoission Implementation Directive
2006/70/EC, but may lend itself to interpretatiarifgplacing a timing as to when such person
was first assigned a significant public function.

584. Criterion 6.2 requires financial institutions totaim senior management approval for

establishing business relationships with PEPs. relaee no provisions to this effect in any
law, regulation or other rules. Both the Bankingefcies and the banks claim to have such
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obligations embedded in their internal rules. Aeti@2(6)(b) of the new AML Law now
imposes this obligation for those entities thatemto a business relationship with PEPs.

585. It is only through item 3.5 of Article 10 of thelegant Decisions on Minimum Standards
of the respective Banking Agencies that a referémceade to the source of funds of PEPs
but there are no references to beneficial ownetisate identified as PEPs as is required under
Criterion 6.3. Banks are therefore required tdqrer a review of sources of funds. There
are no similar provisions for the insurance and sbkeurities sector. The requirement to
identify the source of funds is now covered by &ei22(6)(a) of the new AML Law but the
new law still remains silent on beneficial owndrattare identified as PEPs.

586. Criterion 6.4 requires financial institutions toncluct enhanced ongoing monitoring of
their relationships with PEPs. Although there aoesuch provisions specifically in the old
LPML or the old Book of Rules on Data and Informatian element of enhanced monitoring
is inferred from the relevant Decisions on Minim8tandards of the respective Banking
Agencies, mainly through Article 5. Banks appeabé¢oapplying this through their customer
risk policies. The evaluators were provided withim@rmation in this regard with respect to
other parts of the financial sector. The new AMaw.however now imposes a general
obligation on all persons’ under obligation’ undeticle 22.

Recommendation 7 — Correspondent Banking

587. The old LPML is silent on issues related to coroegfent banking. Article 17 of the old
Book of Rules on Data and Information addressegst@blishment of correspondent banking
relationships. But, as has already been establigkréidle 17 of the old Book of Rules cannot
be considered asther enforceable meant is therefore only item 3.7 of Article 10 ofeth
relevant Decisions on Minimum Standards of the @e8pe Banking Agencies that becomes
applicable — which banks claim to be applying. Tleev AML Law, in introducing enhanced
or ‘intensified’ customer due diligence as parttod risk based approach, now establishes the
relationship under correspondent banking. Firsalbthe law now defines ‘correspondent
banking’ as being the relationship where a foreigedit institution opens an account with a
domestic institution. Article 21 of the new lawethdefines the procedures to be followed by
banks when entering into such a relationship -séwne unknown reason however the Article
refers to ‘Tax Payer’ as opposed to ‘person untdégation”.

588. Criterion 7.1 requires financial institutions totlger sufficient information about a
respondent institution such that an informed denisian be taken for such relationships. Item
3.7 of Article 10 of the Decisions requires bankgather all necessary information on their
correspondent (no reference to ‘respondent’) bamksder to have a full knowledge of their
activities and reputation. Banks are allowed ttatdish correspondent (no reference to
‘respondent’) banking relationships only with thdsnks that are located in countries that
practice effective AML/CFT supervision. Article ¥8quires banks to gather information on
correspondent banks in the area of prevention afepdaundering and terrorism financing,
including information on the adequacy of their ousér acceptance and the know-your-
customer policies. The evaluators have been absbat banks examine this information to
assess the degree of AML/CFT compliance — Critefidh - but no evidence was made
available that could corroborate this claim.

589. Further to the requirements under the Decisionsiclar21 of the new AML Law now
includes specific provisions requiring ‘personstanobligation’ to collect and examine such
data.

590. Criterion 7.3 requires the approval of senior mamagnt before a new correspondent
relationship is established. There are no promsitw this effect in the old LPML, the old
Book of Rules on Data and Information or the Dexisi on Minimum Standards, although
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banks have confirmed that they do so as part of thanagement of higher risk accounts.
This has now become an obligation under the new Alslv.

591. The evaluators were not provided with any evideteg banks document the respective
AML/CFT responsibilities of each institution as wigd by Criterion 7.4

592. As regards Criterion 7.5 in relation to the maigiece of “payable-through-accounts”,
item 3.7 of Article 10 of the relevant Decisions imimum Standards of the Federation of
BiH and the Republic of Srpska only requires batikprevent the risk of correspondent
accounts being used by third parties. Article Aérefore stops short from addressing the
requirements as established under Criterion 7.%rebVer this issue is not addressed in the
new AML Law.

Recommendation 8 — Threats from new or developieghnologies

593. There are no provisions for financial institutidogake measures to prevent the misuse of
technological developments in money laundering enrotist financing schemes. The
evaluators have been informed that the use ofrelgict banking is low and, in any case,
accounts cannot be opened electronically. The nell Baw remains silent on this matter.

594. Criterion 8.2 requires the establishment of podi@ed procedures that address the specific
risks associated with non-face-to-face businesdioglships or transactions. Article 12 of the
old LPML allows the identification of a client inshabsence (non-face-to-face), provided the
necessary identification documents are obtainedcicordance with the provisions of the
LPML and in the manner regulated by the Ministérticle 22 of the old Book of Rules on
Data and Information as issued by the Ministry e€8ity does not specify the ‘manner’ on
how the information is to be collected in non-facdace transactions or relationships. It
only requires obliged entities to “Determine spkeiad appropriate measures for decreasing
the higher risk levels existing in operations withn-face-to-face clients”. The evaluators
have been informed that electronic-banking is Hkahitand accounts cannot be opened
electronically. Item 3.6 of Article 10 of the relevt Decisions on Minimum Standards of the
respective Banking Agencies seems to contradict shatement. In carrying forward the
provisions of the Book of Rules on Data and Infdiorg Article 10 of the respective
Decisions requires banks to apply customer ideatifbon and ongoing monitoring, as is
applied for any other customer, to “non-face-tcefamustomers who open accounts by
telephone or by different electronic technologieSimilar provisions are included under
Article 20 of the old Book of Rules on Data andolmhation.

595. Other elements of the financial sector, in partictihe insurance and the securities sectors,
are silent on this matter. The evaluators howéware been informed that in practice no
business is carried out through electronic medrse new AML Law identifies non-face-to-
face business as one of the circumstances whersoim& under obligation’ are required to
apply ‘intensified customer identification and mioming measures’. Indeed Article 23 details
the additional criteria to be applied in such amnstances during the identification and
business relationship process.

3.2.2 Recommendations and comments

596. In general a customer identification procedure (otdtCDD measures) is in place. The
evaluators note that the situation for the banlgagor is better and more effective than that
for the rest of the financial sector. Indeed, fearaple, brokerage houses hold that since their

58 The evaluators do, however, note that a footrm.7 states “It is not necessary that the twonfira institutions always
have to reduce the respective responsibilities amtaritten form provided there is a clear underditagn as to which
institution will perform the required measures”
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customers have to open a bank account, they dbetietve it is their responsibility to identify
a customer as this should be done by the bank & #aeigh they are providing a financial
service to that customer. Notwithstanding, the wai@rs found a number of shortcomings in
relation to certain essential criteria for Recomdaion 5, including where key elements are
required to be provided for through legislationnAmber of these findings have now been
addressed by the new AML Law but the effectivengfsshese new provisions cannot be
measured.

597. Although there is a broad awareness amongst thasind as regards customer
identification legal obligations, this does not eppto be the case in practice. The concept of
the beneficial owner and the resultant identifmatirequirements, although now better
identified under the new AML Law, still need to lldressed and implemented more
effectively. Indeed, the lack of legal obligationssome instances appeared to impact on the
effectiveness of the system.

598. As regards Recommendation 5 the evaluators notethamber of findings in this regard
identified during the on-site visit have now beeld@ssed under the new AML Law. These
include:

e a specific prohibition on opening or holding of agmous accounts of any kind,
including accounts in fictitious names;

* insert the customer-due-diligence concept in thev las opposed to the customer
identification process, even if for the bankingtsethis is partially addressed through the
relevant Decisions on Minimum Standards of theeepe Banking Agencies;

* an obligation to apply CDD measures where thersugpicion of money laundering or
terrorist financing regardless of any thresholds] avhen the financial institution has
doubts on the veracity of previous identification;

» a mandatory requirement for the CDD measures ppéed on an ongoing basis;

» Introduction of a risk based approach for CDD pdages for all sectors, thus enhancing
the existing obligations for the banking sectoremithe relevant Decisions.

599. In the light of the foregoing assessment of theesibn in Bosnia and Herzegovina against
the essential criteria for Recommendation 5, andnlgataken into consideration the findings
of the on-site visit, including the developmentsotigh the new AML Law, yeit is
recommended that the authorities take the followirgasures for all sections of the financial
services industry:

1. Review Article 28 of the Law on Foreign Exchange;

2. Include an obligation to apply the CDD measures rwisarrying out occasional
transactions that are wire transfers;

3. Review the definition of “transaction” in the neww. Law which may not necessarily
include “cash transactions” and hence there is daubthe application of CDD
measures;

4. Provide awareness and guidance on the applicalofitthe risk based approach for
CDD;

5. Although specific provisions have been includedhia new AML Law imposing an
obligation for the verification of the identity alustomers, these provisions do not
address the timing of verification with a revieve tbecisions on Minimum Standards
accordingly;
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6. Ensure there is awareness and understanding bndhstry on the newly introduced
concept of the beneficial owner, possibly also sing Article 15 of the new AML
Law;

7. Introduce an obligation for all obliged entitiesdapersons to identify the ‘mind and
management’ of a legal person beyond the requiresrfen banks under the relevant
Decisions on Minimum Standards of the respectivekBay Agencies;

8. Consider an obligation for the termination of besis where a business relationship is
established but the identification process caneatdmpleted; and

9. Introduce a legal obligation to apply CDD measuoesxisting customers beyond what
is currently provided for banks under the relevaetisions on Minimum Standards.

600. At the time of the on-site visit PEPs were onlytiadly and limitedly addressed and only
for the banking sector. However even these prowssitid not entirely cover the requirements
for Recommendation 6. There did not appear to ke samilar provisions for the whole
financial sector. Although the new law now providesthe treatment of PEPs there is a need
to create awareness and provide guidance on tiifidation process, including where the
beneficial owner is a PEP.

601. Correspondent banking was found to be largely adaak by the relevant Decisions on
Minimum Standards of the respective Banking Agenicldowever the coverage was not
comprehensive and does not appear to specificalgrcrespondent bank’s relationships.
Although correspondent banking is now included urtle new AML Law, yet the issue of
‘payable through’ accounts is not addresdéds advisable that (cor)respondent banking
relationships be reviewed accordingly.

602. Although it appears that electronic business infil@ncial sector is low, there are no
obligations for financial institutions to have midis in place to prevent the misuse of
technological developmentEhis should be provided for in the new AML Law Wwhiz date
does not address this issue.

603. As regards non-face-to-face business there is @ toeelarify Article 10 of the relevant
Decisions on Minimum Standards.

604. The evaluators would like to reiterate that desfiie coming into force of the new
AML Law they remain concerned on the findings athattime of the evaluation visit to BiH.
The coming into force of the new law provides thaeised legal framework but leaves much
to be desired on the implementation and effectisend& his in particular because although the
law has come into force, yet it still requires tissue of the Book of Rules which will
eventually provide guidance on its implementatiord anore awareness on the part of
‘persons’ under obligation’, albeit to differentgitees, on the concepts and the philosophy of
the law and their obligations.

3.2.3 Compliance with Recommendations 5 to 8

Rating Summary of factors underlying rating

R.5 NC » Article 28 of Law on Foreign Exchange allows theewjpg and
retention of bearer savings accounts in foreignenay.

« No obligation to apply CDD measures in all instanas required b
Recommendation 5.

« No timing for the verification of identification farmation and need tp
revise Decisions on Minimum Standards accordingly.
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-« No mandatory obligation to apply CDD measures tb exiisting
accounts.

- Lack of awareness on the concept and applicalufity comprehensiv
coverage of the beneficial owner, including ideagifion procedures.

D

« No overall obligation to establish and identify tHmind and
management’ of a legal person.

« The requirements for financial institutions to cood ongoing due
diligence on the business relationship are not clea

- No requirement for obliged entities to considein§jl a suspicious
report where the identification process cannotdiepieted.

« No obligation to consider the termination of busg&here a business
relationship is established but the identificatiprocess cannot be
completed.

« Lack of guidance on the application of the newlyaduced risk basef
approach and other new obligations under the nevakathe new Boo
of Rules has not yet been issued

- Unable to measure the effectiveness of implememtadif the newly
introduced AML Law.

R.6 PC + The treatment of beneficial owners that are PEP®ilearly defineg
in the law.

- Definition may lend itself to different interpreitas.
« Lack of awareness of the industry in identifyingHRE

« Measurement of effectiveness

R.7 PC + No requirement for banks to document the AML/CF$pnsibilities
of respondent banks.

« No specific obligations regarding ‘payable throwegicount'.
« Measurement of effectiveness.

R.8 NC - No provisions for financial institutions to take aseires to prevent the
misuse of technological developments.

« Need to clarify application and effectiveness oftide 10 of the
Decisions on Minimum Standards (FBiH, RS) for lemking sector.

3.3 Third Parties and introduced business (R. 9)

3.3.1 Description and analysis

605. In the course of the evaluation the evaluators we&m@med that irrespective of what the
old LPML says, banks do not rely on third parties dustomer identification purposes. Such
reliance however is applied at a group level — dtilengh the law does not cover this. Indeed,
the old LPML does not make specific referencesita tparties and introduced business at all.
However there are some indirect references in adiorewith non-face-to-face business and
the use of companies specialised in customer digewice that could be on the borderline of
Recommendation 9.
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606. Article 12 of the old LPML allows the identificatioof a client “in his absence” under
prescribed conditions. Article 22 of the old Book Rules on Data and Information then
imposes prudential requirements on obliged enttbesollect all information, documentation
and data for such clients as is required undekRiéL.

607. Article 21 of the old Book of Rules on Data andolmhation however allows a person
under obligation to perform an independent reviéwan-face-to-face clients by a “reputable
third party”, such as a company specialised in diligence reviews of clients. Article 21 is
then reflected in Item 3.6 of Article 10 of theeehnt Decisions on Minimum Standards of
the respective Banking Agencies.

608. It is Item 3.3 of Article 10 of the Decisions on ifihum Standards then that establishes
the procedures that banks are to apply for dugatiie reviews of customers by companies
specialised in customer due diligence. Under AgtibD a bank must ensure that all relevant
identification information and documents relatedctstomer identification are immediately
forwarded to it and examined. Such information &din available to the bank supervisors in
the course of their audit examinations.

609. It is however Articles 16 and 17 of the new AML Ldkat now determine third parties
and cover the reliance on such third parties farygag out parts of the customer due
diligence. However the Article is rather genercnature in that it only allows ‘persons’
under obligation’ to rely on third parties to caoyt certain parts of the CDD process but does
not provide for how this process should be appligcdoes however require ‘persons’ under
obligation’ to ensure that the third paryeets the conditions prescribed by this Lakilst
retaining responsibility for the CDD process upba tperson’ under obligation’ concerned.
Criterion 9.1 and 9.2 therefore remain partially dimitedly covered by Article 10 of the
Decisions of the Banking Agencies respectively.

610. Criterion 9.3 requires financial institutions tosere that the third party is a regulated
entity. Despite the fact that Article 16 defineghérd party in relation to persons under
obligation in terms of the new AML Law, Article 15T the new AML Law, as indicated
above, is rather limited in scope and only requiiresncial institutions to ensure that the third
party meets the conditions prescribed by this Lawhe evaluators do not interpret this
requirement to fulfil the obligations under critani9.3.

611. Criterion 9.4 requires that third parties upon whatance is placed should be based in
countries that adequately apply the FATF Recommtgnta There are no such references in
the old LPML, the old Book of Rules on Data andhnfiation or the Decisions on Minimum
Standards. Item 3.3 of Article 10 of the Decisiars Minimum Standards does however
require that specialised companies must comply thighminimum practices for customer due
diligence. The new AML Law remains silent on thiatter although Article 16 (Third Parties)
of the new AML Law charges the Minister for Secqurib make a list of countries which
apply standards against money laundering and fingraf terrorism activities.

612. Criterion 9.5 requires that ultimate responsibilifgr customer identification and
verification should remain with the obliged entiffhis is reflected in Article 10 of the
Decisions on Minimum Standards which specifies thatfinal responsibility remains with
the banks when the services of companies spediaiiseustomer due diligence are used.
Article 10 of the Decisions on Minimum Standardss heow been strengthened through
Article 17(3) of the new AML Law which specificallstates that responsibility remains with
the ‘person under obligation”.

613. In the course of the evaluation the evaluatorsltiieestablish whether the procedures for
third party reliance using the services of “companspecialised in customer due diligence”
would fall directly under the provisions of Reconmdation 9 or outside the
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Recommendation but within ‘outsourcing or agendgtr@nships’. The main criterion here
would be Criterion 9.3 — that the third party igukated and supervised. The evaluators have
been informed that there are no such specialisedpanies in Bosnia and Herzegovina.
However, the evaluators could not establish whetheth companies would have to be
licensed by the respective Banking Agencies or teroauthority, whether if licensed such
companies would be subject to regulation and sugiervand by whom and whether these
companies themselves would be recognised as obéigétles under the AML Law. These
appear to be unchartered grounds for both Bankigengies and hence there are no policies
or procedures in place should the eventuality acthus, it was not clear how the system
would operate. There are no similar provisionsti@ insurance and securities sectors, except
for those under Article 21 of the old Book of RutgsData and Information.

614. The new AML Law now provides for allowing ‘persongider obligation’ to make use of

3.3.2

a third party, as defined in Article 16, to perfoparts of or all the CDD process. In the
opinion of the evaluators such third party couldl ¢te the “companies specialised in
customer due diligence” in which case all concarfiose-expressed would remain.

Recommendation and comments

615. Although the old LPML does not specifically prohilwr allow third party reliance or

introduced business, likewise it does not spedificallow it. However as explained above,
there are provisions that appear to indirectlyvalfuch procedures. This is particularly so in
relation to the use of companies specialised itoousr due diligence. The absence of such
companies, though recognised, impacts on procedordgence and regulate them. This
creates an uncertainty as to whether third patigree is allowed or not. Notwithstanding the
fact that the new AML Law has now clarified thisuthd in that it specifically allows ‘persons’
under obligation’ to rely on third parties, as defil by the new AML Law, yet the new
provisions do not fully cover the FATF criteria fl@ecommendation 9.

616. In the circumstanceg is highly recommended that the legislative aribeo relevant

provisions be reviseduch that the obligations and requirements shoaltidymonised with
Recommendation 9.

3.3.3 Compliance with Recommendation 9
Rating Summary of factors underlying rating
R.O NC + No requirement to immediately obtain the necess#grmation from

the third party.

« No requirement to ensure that identification datavailable on request
from the third party.

« There are no specific provisions to ensure thatcthentry base of th
third party applies adequate AML/CFT measures.

« There are no requirements to ensure that the garty is a regulated
entity.

« There are no provisions on introduced business.

» Lack of effectiveness.

11

14¢



3.4 Financial institution secrecy or confidentialiy (R.4)

3.4.1 Description and analysis

617. Article 35 of the FBiH Law on Banks imposes an ghtion of secrecy on all officers and
employees of banks not to use or divulge infornmatibey obtain in the course of their
services to the banks. Such obligation remainsricef even after bank officers and employees
terminate their employment. Similar provisions ameluded in Article 83 of the Law on
Banks of RS.

618. Article 104 of the Law on Securities Markets of fRepublic of Srpska also imposes an
obligation of secrecy as regards all officials, rbens and other employees of a stock
exchange intermediary for all information acquinedhe course of their duties. Article 104(2)
provides gateways for the disclosure of confidémtiformation to the Commission, a stock-
exchange, a regulated public market, legal and @idirative bodies in the execution of their
supervisory capacity or other authorities pursuarthe Law on Securities Markets or other
laws. Similar provisions are found in the Law orci@@éies Markets for FBiH. There are
however no specific gateways for disclosure ofrimfation to the FID.

619. Article 18 of the Law on Insurance Companies of HFBirovides very exhaustive
confidentiality obligations on officers and emplegeof an insurance company. The Article
does however provide for gateways but there arespexific gateways for disclosure of
information to the FID. Similar provisions and gasg/s are provided under Article 18 of the
Law on Insurance Companies of the Republic of Stpsk

620. Article 19 of the Law on the Banking Agency of R&aarequires all officers and
employees to keep confidential all informationtod Agency. A similar Article 19 is found in
the Law on the Banking Agency of FBiH.

621. Under Article 269 of the Law on Securities Markefsboth Entities, all officers and
employees of the Securities Commission shall censat information available in any way to
the Commission as official secret.

622. Article 30 of the LPML — now reflected under Arecb3 of the new AML Law - however
lifts confidentiality to all obliged entities andegsons, authorities of BiH, FBiH, RS and
Br¢ko District, and to organisations with public autbkation, a prosecutor, a court and their
staff when such information is disclosed to the .FID

3.4.2 Recommendations and comments

623. Confidentiality obligations under the respectivavdaare strict, often not providing
gateways patrticularly when disclosing informatiopedfically related to AML/CFT.
However, Article 30 of the old LPML has overarchingplications being a law at State level
and hence the provisions of this Article, now retiéel in Article 63 of the new AML Law,
would override confidentiality clauses in the regpe laws.

624. The industry and the authorities have confirmed tha system is effective and that in
their opinion the necessary protection under theiseadequate.

3.4.3 Compliance with Recommendation 4

Rating Summary of factors underlying rating

R.4 Cc




3.5 Record keeping and wire transfer rules (R.10 ahSR. VII)

3.5.1

Description and analysis

Recommendation 10- Record Keeping

625. Criterion 10.1 requires financial institutionigfer alia, to maintain all necessary records

on transactions for at least five years followirgnpletion of a transaction. These records
should be sufficient to reconstruct individual saations. Criterion 10.2 similarly requires
financial institutions to maintain identificatioraords, account files and business records for
at least five years following the termination oé thusiness relationship.

626. Article 31(1) of the old LPML requires an obligedtiéy or person to keep information,

data and documentation obtained on the basis ofLBML for at least ten years after
identification, completion of transaction, closing an account or the termination of the
validity of a contract.

627. Although Article 31(1) imposes an obligation to mtain records for a longer period than

that required under FATF Recommendation 10, yeirittiation of the ten year period is not
clear. Article 31(1) states that the ten yearsagmgicable after ‘identification’, but does not
address the situation that a business relationsbipd be ongoing; or after closing of an
account, but does not address the situation thner aiccounts could be held by the same
customer; or after the completion of a transactiom, does not address the situation of
ongoing transactions as opposed to occasionalaitdors. Furthermore, Article 31(1) does
not distinguish between identification and tranigectecords.

628. Article 31(1) of the old LPML has been transposetb iArticle 65(1) of the new AML

Law. Consequently the concerns expressed abowamesalid under the new law.

629. Under Criterion 10.3 financial institutions are egfed to make such information available

to domestic competent authorities in a timely manmbe old LPML appears to address this
obligation in an indirect way. First under Articler but only if the FID suspects money
laundering or funding of terrorism, where it canmd@d all necessary information from
obliged entities and persons. Second under ArfiBlef the old LPML the FID may demand
information, data and documentation from the audtiesr of BiH, FBiH, RS and Rko
District and from other organisations with publigttzorisation, where this is needed for the
performance of its duties. Article 20 however doetrefer to the obliged entities and persons
directly but to the relevant authorities and theyavhen requested by the FID. Under the
new AML Law the provisions of the previous Articld have been transposed into Article
47(1) with Article 20 being transposed into Arti@g.

Special Recommendation VIl — Wire Transfers

630. Cross border and domestic wire transfers betweeandial institutions in FBiH are

governed by the Law on Payment Transactions. Adegrtb Article 38 of this Law, the
Ministry of Finance of FBiH shall issue regulatioregarding the format and contents of
Payment Orders. Article 39 further clarifies thathe case of conflicts between the Law on
Payment Transaction and the Law on Internal Payn@ggrations the provisions of the
former will apply.

631. Similar provisions are found in the Law on Paym&rdnsactions of RS. However in

referring to possible conflicts of laws in ArticB9, the RS Law does not make references to
any Law on Internal Payment Operations.
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632. In Br¢ko District these transactions are covered by the lon Payments Transactions
through Article 8. However, Article 37 requiresetiDistrict Mayor to prescribe the
procedures, format and content of payment trarmasti Likewise, in Biko District, Article
38 stipulates that in the event that the provisiofighe Law on Payment Transactions
conflicts with the provisions of other laws regirgtsuch matters the provisions of the former
law shall apply.

633. According to these Laws, though not specificallgtetl but clearly implied, it is only
authorised banks that can effect cross border aniestic payments. However, in terms of
Article 14 a bank may appoint an agent to act ad {harty processor on the bank’s behalf.
According to Article 15 an agent must be authorisegerform payment operations and in
providing clearing and/or payment services. An ageust further comply with the law on the
Central Bank of Bosnia and Herzegovina and othgulegions. Indeed, in the course of the
evaluation the evaluators were informed that thekbehave indeed appointed a number of
agents. However, under Article 16 of the Law thalkbeetains full responsibility for any
action or omission of an agent or third party pssoe.

634. The Post Office informed the evaluators that itoakffects inbound and domestic
payments in terms of the Law on Payment Transagtiohe Post Office confirmed that such
payments are often for small amounts with connettatsactions being very few. Moreover,
as the evaluators have been informed, very few paysnincluding connected transactions,
are above 30,000 KM and hence the Post Office dotfile cash reports with the FID. The
maximum limit for such payments through the Podtofis set at 50,000 KM. Settlement is
always done in cash. A payer has to fill in a fosith all necessary information details on
payer and beneficiary. At the Post Office all imfation is captured electronically and
forwarded to the bank for settlement.

635. The Laws on Payment Transactions of FBiH, RS antkd@District establish detailed
operational and technical procedures for orderimdysettlement of transactions. However, the
Laws are silent on issues covered by the essenitiefia of Special Recommendation VII.

636. Criterion SR VII.1 requires ordering financial iitgtions to obtain, maintain and verify
details on the originator of a wire transfer cotisgs of name, account number and address
(full originator information). As already explainéd relation to Recommendation 5, the old
LPML does not require the identification of the ttuser for occasional transactions that are
wire transfers for amounts of €1,000 (2,000 KMhwore. In the course of the evaluation, the
evaluators were however informed that in practi@efinancial institutions would identify the
customer for transactions of €5,000 (10,000 KM) aexer. Article 26 of the new AML Law
requires ‘persons under obligation’ to obtain aateiand complete information on payer and
include them into a template or message that tratdaronic transfer of funds. Article 26
however stops short from detailing the informatitwat is to be collected, verified and
appended to the transfer. These are to be estedblishder the Book of Rules as defined by
the Minister for Security.

637. Criterion SR VII.2 (cross-border wire transfers)da@riterion SR VII.3 (domestic wire
transfers) provide for what elements of the ‘futiginator data’ are to accompany the
payment instruction for the wire transfer. The Laws silent on this matter, although from an
in depth reading it may be concluded that suchrim&tion would be available to the
originating bank. Moreover, there are no provisidnsthe Laws to ensure that each
intermediary in the payment chain ensures thatoaljinator information continues to
accompany the wire-transfer as is required undégriin SR VIl.4. The new AML Law is
also silent in this regard with only an indirectication under Article 26(1) where it is
required that the information gathered accompatiiestransfer all the time throughout the
payment process.
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638. Beneficiary financial institutions should be reauir to adopt effective risk based
procedures for identifying and handling wire tramsfthat are not accompanied by complete
originator information — Criterion SR VII.5. The lgrreference in the Law that in extreme
remote circumstances could be related to thisriwitas Article 20(2) which states that where
the beneficiary of the receiver’s account is nehiified in the payment order received by the
destination bank, than the destination bank shadd effect payment. However, this
provision is more prudential in nature in that afeguards the paying bank from effecting
payment to the wrong beneficiary. Article 26(3)tbé new AML Law is how more specific
in this regard in requiring intermediary and/oripgents of funds either to deny the transfer or
to ask for additional information to be submittacgtoa specified period if the payesmplete
information is missing.

639. Criterion SR VII.6 ensures that financial instituts are monitored for their compliance
with rules and regulations implementing SR.VII. &nas explained, wire transfers and other
cross-border and domestic payments under the La®awpient Transactions of the FBiH, RS
and Beko District can only be effected through banksfoltows that such operations are
supervised by the respective Banking Agencieppears however that the Post Office is not
subject to any monitoring.

640. With regards to the application of effective, prdmmate and dissuasive sanctions in
accordance with Recommendation 17 as applied thraagerion SR.VII.7, the evaluators
could not identify any specific sanctions. As papm&ansactions are effected by banks,
however, it is presumed that banks would be sulbestainctions as detailed in the respective
Laws on Banks of both the Federation of BiH, thed#ic of Srpska and Bko District.

3.5.2 Recommendation and comments

641. Although both the old and the new AML Laws requtine retention of all documentation
and information obtained on the basis of this Lget, both laws fall short of meeting all the
essential elements of Recommendation 10. In péaticihere is no distinction between
identification and transaction information; andréhare no clear provisions for the initiation
of the 10 year retention period. The availabilifyidentification information and transactions
data to the authorities is indirectly addressedhwie only reference on obliged entities being
that of delivering the data “without delay or witt8 days” to the FID upon its request. The
provision of such data to the supervisory authesitwvould however be covered by the general
relevant provisions for the supervisory authoritiesder the respective legislation (for
example the Laws on Banks)t is therefore strongly recommended that the miovis on
record keeping under Article 65(1) of the new lasvrbviewed and extensively updated and
broadened to meet the requirements under Recomriemd®. In this respect the revision
should definitely differentiate between identificat data and transaction data, including one
off or occasional transactions. In this context thview should ensure the establishment of
the commencement of the retention period under eiachmstance

642. Although wire transfers are covered by the Law agrRent Transactions of both Entities
and Beko District yet most of the criteria for SR VII an®t met as the law only covers the
technical operational aspects. The new AML Law ramdresses some of the missing aspects
identified at the on-site visit. The new law howewdoes not differentiate between domestic
and cross-border payments and hence it is difficuitientify compliance with the respective
criteria. Moreover, the evaluators could not aseéfextiveness as the new law came in force

after the visit. Notwithstandinghe evaluators recommend that specific legal piowus be
introduced

 to ensure that full originator information accomiesn cross-border
transfers;
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» to establish what information should accompany dstiméransfers;

* to ensure that the Post Office is monitored oncampliance with such
regulations as may be established;

* to ensure that appropriate sanctions can be andappéed for non-
compliance.

3.5.3 Compliance with Recommendation 10 and Special Rewemdation VII

Rating Summary of factors underlying rating

R.10 LC + No differentiation between identification informati and transaction
data.

« No clear indication of the initiation of the 10 yeatention period fo
identification information and transaction data.

SR.VII PC + No obligation for full originator information to esmpany crosst
border transfers.

- No indication what information is to accompany amteinal wire
transfer. and no obligation for financial instituts to do so.

- No monitoring of the activities of the Post Office.
» Application of sanctions for non compliance notacle

Unusual and Suspicious Transactions

3.6 Monitoring of transactions and relationships (R11 and 21)

3.6.1 Description and analysis

Recommendation 11 — Large complex transactions

643. The requirements under Recommendation 11, in péaticnder criterion 11.1, go beyond
the ongoing due diligence of monitoring customengactions in relation to the business
profile or for cash transaction reporting. The objees of Recommendation 11 are broad and
require an analysis of complex, unusually largedaation including unusual patterns that
will contribute for obliged entities to be more exffive in the identification of suspicious
transactions. It is for this purpose that largd emmplex transactions need to be understood,
analysed and documented. Moreover the retentiomheffindings of the analysis is a
requirement separate from the record keeping diBige.under Recommendation 10.

644. Criterion 11.1 requires financial institutions t@ypspecial attention to all complex,
unusually large transactions, and all unusual patef transactions that have no apparent
economic purpose. There are no such specific adigaunder the old LPML although the
industry and some authorities claim that this igeced by the requirements under Article 13
of the old LPML for obliged entities to report aflingle or connected, cash transactions of
30,000 KM or more. Criterion 11.1 is more approjalia addressed for the banking and the
insurance sectors. The relevant Decisions on Minin8iandards of the respective Banking
Agencies provide for banks to monitor unusual taatisns that do not fit the customer’'s
business profile. As such the evaluators were ticeto Articles 12 and 14 of these Decisions
which, although not specifically providing for tludligations under Criterion 11.1 yet the
objectives of the criterion are still met. Simijarunder Articles 15 and 17 of the Book of
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Rules for the insurance sector, there are prowssioreting the objectives of Criterion 11.1
However there are no obligations in this regardlfierother sectors of the financial system..

645. Criterion 11.2 further requires financial institwis to examine the background and
purpose of these transactions and to set theiinfjsdn writing. There are no such obligations
under the old LPML, the Banking Decisions on Minim&tandards or any other law that was
brought to the attention of the evaluators. Evethéf evaluators — for the sake of argument —
had to accept that the reporting of transactioressr @0,000 KM (even though transactions
under Recommendation 11 are often not cash-baski this criterion, yet the requirements
under Article 13 of the old LPML, now Article 30 der the new law, do not even provide for
institutions to keep the written documentation &tpeé under this criterion. The evaluators
have been informed by some parts of the BiH auilesrthat there are other provisions which
require financial institutions to retain copies their documents. In the opinion of the
evaluators these provisions are too generic andotitherefore meet the requirements of the
criterion.

646. Since there is no obligation to maintain a writtlscumentation of the findings of the
examination of such transactions, it naturallyda# that there are no obligations to keep
such records or to make them available to the aalesompetent authorities.

647. The new AML Law remains silent on the requiremdotsmeeting the essential criteria
for Recommendation 11 and therefore the evaluaimmslude that the findings of the on-site
visit remain a concern.

Recommendation 21 — Business relationships

648. Recommendation 21, partly incorporating Recommeéodatll, requires that financial
institutions give special attention to businesatrehships and transactions not only with other
financial institutions but also with legal and natupersons from or in countries that do not
apply sufficient AML/CFT measures — (Criterion 21.1

649. Article 7(10) of the old LPML requires obliged digs or persons to terminate or to
decline to enter into a business relationship a@xecute a transaction with or on behalf of a
bank incorporated in a jurisdiction in which it has physical presence. This is a very limited
obligation and does not entirely address the d@oiberThe focus of Article 7(10) is the
physical presence of the bank and not the suffi@pplication of AML/CFT measures in its
country of location. Moreover it only addressesKksaand not other financial institutions or
legal/natural persons as is required under the Rewmmdation. In addition there are no
specific measures for financial institutions toaoised of concerns in the AML/CFT systems
in other countries. It should be noted however thaerms of Article 34 of the old LPML as
applied for Article 7(8)(2), the Minister for Sedyr through the old Book of Rules on Data
and Information, has published a list of those toes that meet internationally accepted
AML/CFT standards (Articles 50-51 of the Book ofl&s).

650. Criterion 21.2 requires that if those transactiblase no apparent economic or lawful
purpose then, inter alia, the procedures for Recenaation 11 should be applied. As already
explained although there are some provisions iceplar the banking and the insurance
sectors that meet part of the obligations undeoR@&eendation 11, yet this does not cover the
whole financial sector or DNFBPs.

651. The new AML Law does not transpose Article 7(10)toé LPML and therefore the

evaluators conclude that under the new law non¢hefcriteria for Recommendation 21
would be met.
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3.6.2

Recommendations and comments

652. It appears that the objective of Recommendatiorislfot totally understood or even

recognised. Although under the Decisions on Minimsitandards of the respective Banking
Agencies there are some minor and indirect refe®mng some of the obligations under this
Recommendation, and in particular Article 15, yetse are more formulated as part of the
ongoing monitoring of higher risk accounts. Furthere, Article 15 does not cover the
requirements that should be in place in accordanttethe criteria for Recommendation 11.
Moreover there are no provisions for the rest @& fimancial sector in this regard. In the
course of the evaluation the evaluators were catigtéanformed by the industry that all
transactions are examined for the purposes of larii@ of the old LPML and that written
findings are retained in the form of the reportsdi The evaluators are not of the view that
this fulfils Recommendation 11 effectively. Theusition remains the same under the new
AML Law.

653. It is therefore recommended that Recommendatiobeldpecifically addressed through a

revision of the new AML legislation and an eventgahsequent revision of the Banking
Decisions for Minimum Standards.

654. It is also recommended that a specific obligatieniricluded for financial institutions to

3.6.3

give special attention to business relationshigbteemsactions with financial institutions and
other legal/natural persons from countries thaehaadequate AML/CFT measures in place.
Such an obligation should go beyond the ongoingitoong of accounts.

Compliance with Recommendations 11 and 21

Rating Summary of factors underlying rating

R.11

NC « No specific obligation to monitor and examine largeusual
or complex transactions for the rest of the sedtesond the
banking and insurance sectors.

« No obligation to examine the background and pur@oskto
keep a written statement of findings.

- No obligation to make such statements available| to
competent authorities.

+ Lack of awareness and understanding of the obfigat
under the Recommendation and hence lack of effautiss.

R.21

NC « No specific obligation to terminate or to declinasimess
relationship or to undertake a transaction withalemtural
persons from countries not sufficiently applying BM@FT
measures.

« No specific obligation to monitor and examine such
transactions further to the banking and insuramwoss, or
to keep a written statement of findings and to mtiese
statements available to the authorities for thelevkectors.
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3.7 Suspicious transaction reports and other repomg (R.13, 14, 19, 25 and SR.1V)

3.7.1 Description and analysis

Recommendation 13 and Special Recommendation 1V

655. The basic obligation to report suspicious transastiis found in Article 13 of the old
LPML. Article 14 of the same law then requires gbtl entities and persons to inform the
FID immediately when suspicion has arisen and leefoe transaction is completed. Article
14 further requires that all information shouldfbewvarded to the FID within three days of
the completion of the transaction. The reportingjgaliion covers suspicion of both money
laundering and terrorist financing. The provisiafifoth articles have now been transposed
into Article 30 of the new AML Law.

656. According to Article 30 of the new AML Law this abhtion extends to covering attempted
transactions as well.

657. The requirement to report suspicious transactigies regardless of whether they are
thought, among other things, to involve tax maftevhereas tax offences are predicate
offences in the BiH and perceived by all as morentering.

658. Discussions with the industry strongly indicatetitieere is a high level of misunderstanding
and lack of awareness in reporting. Most of tharfirial sector appear to be placing more
attention to reporting cash transactions of 30,800 or over under Article 13 of the old
LPML (now Article 30 under the new AML Law) rathéhan the examination of the
transactions to identify suspicious ones and repocordingly. It is worth mentioning also
that, under Article 47 of the Law on Banks of tH&iHF and Article 101 of the Law on Banks
for RS, banks are required to report all transastitcash and non-cash) that are equal to
30,000 KM or over — thus creating a conflictingightion for the sector which, in the view of
the evaluators, could be impacting negatively oa itbporting of suspicious transactions.
Moreover, even where there is an examination psy¢his appears to be a mechanical one in
relation to the indicators for suspicious trangawti Indeed, statistics indicate that only 28, 87
and 68 STRs were filed for 2006, 2007 and 2008aesely.

Table 12. Table overview of reported types of trarections in 2008 and 2007

Type of 2007 2008 Index
transaction
2008/2007
Suspicious 81 68 -21.84%
Cash 102,601 99,089 -3.42%
Connected cash 154,770 188,353 21.70%
Non-cash 861 721 -16.26%
Total 258,319 288,231 11.58%

659. It appears that this argument is further suppobgdvhat appears to be the interpretation
given by the industry to Article 17 of the old LPMhow transposed to Article 47 under the
new AML Law. Article 17 empowers the FID to demaadtlinformation it requires - ‘If the
FID suspects money laundering or funding of testomctivities in connection with a
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transaction or a person ....". It follows that theustry, therefore, is more inclined to make a
‘cash’ transaction report as opposed to an STRthenassumption that the FID will then
examine them for possible suspicion. The more roesias advised by some parts of the
sector, the FID has requested that even non-caskatctions of 30,000 KM or more are to be
reported and, as already stated above, the oldigaimposed on banks by the respective
Laws on Banks of the FBiH and the RS. The problets gvorse since the FID informed the
evaluators that it does not examine all cash tdims®s reports — thus some suspicious
transaction could pass through unnoticed.

660. In Article 3.2 of the new AML Law a definition hasow been added to "suspicious
transaction” to read:

“Suspicious transaction” is any transaction for whi a person under obligation or
competent body evaluates that, in relation withnsaction, there are grounds for
suspicion of committing a criminal act of moneynrdering or financing of terrorist
activities or that transaction includes assets whiesult from illegal activities. Suspicious
transactions also include transactions which degfasm normal models of the clients'
activities, as well as each complex and unusualigd transaction that has no evident
economic, business or legal purpose.

This should hopefully send the correct messagénd¢oobligated persons emphasising their
duty to detect and report suspicious transactiamd,not rely on the FID to do so.

661. Under Article 18 of the old LPML, now Article 48 dhe new AML Law, the FID is
empowered to issue a written order temporarily sndmg a transaction for 5 working days
at most. The FID shall withdraw such suspensidhédfe are no longer reasons for suspicion
and shall inform the obliged entities accordingie industry expressed concern over this
matter both as to the length of the suspensiorogesnd the fact the FID rarely, if ever,
informs the persons/entities concerned that theenson has been lifted. The industry
believes that this is putting it in an awkward piosi that could possibly lead to the obliged
entity or person concerned in inadvertently ‘tigpwoff’ the customer for lack of reasons why
a transaction has not been processed. Article 4hefhew AML Law has addressed this
problem and now states:

Should FID, after issuing the order for temporagsgension of transaction/s within the
deadline foreseen by article 48, paragraph 1 of ttaw, determine that there is no further
suspicion on money laundry or financing of terrbastivities, it will without delay notify
the liable parties who then can immediately perforrthe transaction.

If FID does not take actions described in the paspiy 1 of this Article, the liable party
can immediately perform the transaction.

662. During the on-site visit, the evaluators were agdithat banks report STRs not only to the
FID but to local authorities as well. The entitydé police confirmed this by suggesting that
STR information is obtained by them not from th® FElut through a court order to the banks
or bank supervisors. In further discussions wite BiH representatives they assured the
evaluators that STRs are exclusively reported amthe FID, and that entity level police may
obtain bank records through court orders submttidtie banks.

663. Nevertheless the entity level legislation stilllues contradicting and confusing obligations
which might send the wrong message to the obligamtities. Article 47 of the Law on Banks
of FBiH reads:

The Supervisory Board, Management, and all empbysbkall have a duty to

automatically report promptly to the Financial Pa#i or its successor and the Federation

Banking Agency all transactions that are 30,000 KMgreater as well as any other
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transactions or any other activity of the bank whie knows or can reasonably expect
will violate the provisions of paragraphs 1, 2, 8rof this Article and to provide such

information as the Financial Police or its succasspthe Agency shall request. Providing

information pursuant to this Article shall not begarded as a disclosure of professional
secrets.

664. Similarly Article 101 of the Law on Banks of RS dsa

The Supervisory Board, Management, and all empbyskall have a duty to
automatically report promptly to the Ministry ofrfiéince — Prevention of Money Laundry
Department and the Republic Banking Agency all deations that are 30,000 KM or
greater as well as any other transactions or arfyeotactivity of the bank which he knows
or can reasonably expect will violate the provisiai paragraphs 1, 2, or 3 of this Article
and to provide such information as the Preventibrivoney Laundry Department, Tax
Administration, or the Agency shall request. Prawidinformation pursuant to this Article
shall not be regarded as a disclosure of professisecrets.

665. Such reporting, using Form 6, is in practice dogethe banks on a monthly basis. The
Banking Agencies assured the evaluators that Fowasecreated by the Banking Agencies of
the FBIH and Republic of Srpska to serve only foalgsis of the activities which banks
undertake in order to report to the FID, and to endkcisions of a need to supervise banks.
The banks perform all reporting activities, accogdito the provisions of the Law on
Prevention of Money Laundering, towards the FID,chis the only body authorised to
undertake activities (action). Form No. 6 is naeport of individual transactions by and to
customers of banks, but rather it is a summaryigtitss) report. No similar provisions for the
insurance and the securities sectors were broogtitet attention of the evaluators, although
the Securities Commission of the Republic of Srpstafirmed that it has a right under the
Law on the Securities Markets to ask for any typea@umentation or information held by
those entities it supervises. Similarly under Aeti¢4, the Securities Commission of FBiH
has the right to seek any information and docuntiemtdrom the entity which it supervises.

666. Though the BiH authorities have assured the ewadsathere is no separate additional
reporting of STRs other than to FID, nevertheléss,information received by the evaluators,
and the existing contradicting provisions in thétgrevel legislation have left the evaluators
concerned as to the possible undermining of thecefieness of the STR regime and of the
functions of the FID.

Recommendation 14 - Safe Harbour Provisions

667. Criterion 14.1 requires that financial institutiorsd their directors, officers and
employees should be protected by law from bothicairand civil liability for breach of any
restriction on disclosure of information imposeddontract or by any legislative, regulatory
or administrative provision, if they report thewmspicions in good faith to the FIU. This
protection should be available even if they did kobw precisely what the underlying
criminal activity was, and regardless of whethlegil activity actually occurred.

668. In this respect, Article 30(2) of the AML Law stiptes as follows:

(2) A person under obligation or its staff shalltrime liable for damage caused to a
client or to a third person or held criminally litd due to their submission of
information, data or documentation to the FID orediw the implementation of the FID's
order to temporarily suspend a transaction or fonplying with the instructions issued
in connection with the said order in accordancehwitte provisions of this Law or in

accordance with regulations passed on the basikisfLaw.
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669. The definition of the term “person under obligatiothat can be found in Article 3(2) of
the AML Law, clearly extends to all banks, finaridiastitutions and other legal or natural
persons falling under the scope of the measuresdétecting and preventing money
laundering and funding terrorist activities accaglto the said law. Article 30(2) covers both
these “persons” and their “staff” which term, howewloes not seem to be broad enough to
equally encompass ‘directors’ and other 'temporamyployees not considered as permanent
staff. Finally, the protection is general and dult be challenged to what extent it would
cover situations where it was not known precisehatwthe underlying criminal activity was
that raised the suspicion for reporting.

670. Apart from these issues, the provision is in linthvihe requirements of Recommendation
14 above. Furthermore, Article 63(2) of the new AMaw (Exceptions to the Principle of
Secrecy), while retaining the same rule, even @gegend it when providing that the obliged
person or personnel shall not be subject to crimaracivil proceduresfor forwarding
information, data or documentation to FID and othaeis as above, which provision appears
to adequately serve as a shelter from any soiitvdi@wsuits.

671. Specific protection is provided against liabilityr foreach of banking or similar secrecy
rules, by virtue of Article 30(1) of the AML Law:

(1) When forwarding information, data and documéntato the FID according to this
Law, the obligation to protect bank, business affitial secrecy shall not apply to a
person under obligation, authorities of Bosnia dttefzegovina, the Federation, the RS
and the District, an organisation with public autisation, a prosecutor, a court and
their staff unless stipulated otherwise in this.law

672. Similar regulations can be found in Article 63(1)}tloe new AML Law with the only main
difference that it refers tatlie secrecy of banking, business, official, lawyetary or other
professional secrét

673. In the course of the on-site visit meeting with fireancial sector authorities and the
industry itself the evaluators were informed thregt &uthorities and the industry feel that they
are adequately covered by the provisions of the AMilv and that indeed there have been no
cases where the protection of Article 30 (or Agi6éB in the new law) had to be applied. The
evaluators however are of the view that the faat these provisions have never been used in
practice does not indicate the adequacy of theigimvwhich, indeed do not fully meet the
essential criteria under the FATF recommendations.

Recommendation 14 - Tipping off

674. Pursuant to Criterion 14.2 financial institutiomglaheir directors, officers and employees
should be prohibited by law from disclosing thetfdwat an STR or related information is
being reported or provided to the FIU. This requieat is addressed by Article 29 of the
AML Law, according to which:

(1) A person under obligation and its staff shalt reveal to a client or third person the
forwarding to the FID of the information, data ooclmentation about a client or
transaction or that the FID has in accordance witle provisions of Article 18 of this
Law temporarily suspended a transaction or givestrirctions to a person under
obligation.

(2) Information about a request from the FID or abdorwarding information, data or
documentation to the FID and about the temporagpsuasion of a transaction or about
the instructions referred to in paragraph 1 of thidicle shall be official secrets.
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(3) The FID shall decide on the lifting of the ddigation of the official secrecy.

675. Although this provision appears to be flexible eglowio adequately meet most aspects of
Criterion 14.2 some remarks need to be made apthi.

676. As for the definition of the term “person under ightion” reference is made again to
Article 3(2) of the old LPML (Article 3 Paragrap®® bf the new AML Law). The evaluators
are of the opinion that the provision of Article @dmilarly to Article 30 as quoted above) do
not completely cover essential criterion 14.2 asnity provides for a prohibition to persons
under obligation and their staff. The requirementler the criterion is broader and hence
Article 29 may leave loopholes in the law whereomfiation could be leaked out without
breaching the law.

677. Unlike other violations of regulations, the infremgent of the above prohibition is not
sanctioned by the AML Law itself (cf. Chapter VHIPenalty Provisions) but by the Criminal
Code as a criminal offence. It is not entirely cleghough, whichof the competing Codes
needs to be applied.

678. Itis clear that paragraph (2) above declaresfirination as being relevant in this respect
to be official secrets. One would, therefore, awtoally conclude that commission of the act
described in paragraph (1) would automatically ldigth a criminal offence of disclosure of
an official secret, as is the case in many othasdictions,.

679. This was the situation in Bosnia and Herzegovind time year 2006. The CC-BiH in its
original form provided for both a definition of ‘fafial secret” and criminal sanctions for the
infringement of the rules of official secrecy. Aeding to the provisions being in force that
time, “an official secret is construed as to include infation or documents that have been
designated as official secret by virtue of a lawBafsnia and Herzegovina, a regulation of
Bosnia and Herzegovina or a general enactment efcttmpetent institution of Bosnia and
Herzegovina made on the basis of laArticle 1 paragraph 22) which condition was
obviously met in this case, and disclosure of ditiaf secret was provided for as a separate
offence in Article 225.

680. This was the case until 2006 when a law amendie@B-BiH (“Official Gazette of BiH”
53/06) deleted both the definition of “official set’ and the separate criminal offence in
Article 225 and introduced into the criminal sulnsitee law of Bosnia and Herzegovina the
unified concept of “secrecy”. Accordingly, the amded (and still valid) Article 1(22)
provided a definition for “secret data” in genenahich term“means a fact or instrument
which contains information pertaining to the aredublic security, defence, foreign affairs
and interests, intelligence and security activit@sinterests of Bosnia and Herzegovina,
communication and other systems important for dtaterests, judiciary, projects and plans
significant for defence and intelligence-securityiwties, scientific, research, technological,
economic and financial business significant for gafe functioning of the institutions of
Bosnia and Herzegovina or security structures ateadels of the state organisation of Bosnia
and Herzegovina which is designated as secretriwevof a law, other regulation or general
enactment of the competent body made on the biaie taw, or which is classified pursuant
to the provisions of the law and regulations ontpation of secret data. The term also
includes secret data of another state, internati@maegional organisation.”

681. As of 2006, the disclosure of secret data is a aetwnomous criminal offence in CC-BiH
Article 164 (which article formerly catered for thesclosure of a state secret). According to
paragraph (2) of this very detailed and comprelvensifence, an imprisonment for a term
between 6 months and 5 years shall be imposed on
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“...whoever, with an aim to make an unauthorisesg® wf secret data, avails himself
unlawfully of secret data or who communicates, egsvor in any other way makes
accessible to another such secret data withoutrenppeand on whoever communicates,
conveys or in any other way makes accessible tthanor mediates in communicating,
conveying or in other way making accessible to lamota fact or instrument which
contains information and which he knows to contitaecret data and which he
obtained the possession of in an illegal manner.”

682. As the state-level criminal substantive law abamrdorthe term “official secret”
(apparently including it into the more generic patiof “secret data”) the disclosure of
anything labelled as “official secret” was, in tegaluators’ view, no longer a criminal
offence. Certainly, the Criminal Codes of the Besitand B¢ko District continued to contain
criminal offences of disclosure of official secréyt this sort of secrecy refers to data so
designated by virtue of the respective non-statelldéegislation and therefore no such
provisions could be applicable to the infringemehtArticle 29(2) of the state-level AML

Law.

683. The confusion in legal terminology was finally resiiexl by the new AML Law the Article
62 of which is already adapted to the generic motib “secret data” instead of “official
secret” as follows:

Article 62
Protection of Secret Data

(1) The liable persons and their employees, indgdihe management, supervisors,
other executives and other personnel who have adcesecret data must not reveal to
the client or third persons the fact that the imf@ation, data or documentation about the
client or transaction were forwarded to FID nor tithe FID in accordance to article 48

of this Law has temporarily suspended transactiomnstructed the obliged person to

take an action.

(2) Information about FID requests, information,talar documentation forwarded to
FID, temporary suspension of a transaction or instion given in accordance to
paragraph (1) of this Article shall be treated asecret.

(3) FID, other authorised person or prosecutor cahmive information, data and
documentation collected in accordance to this Laihe subject to which it pertains.

(4) FID shall decide on lifting of secrecy markiloé data.

684. Although the new law uses the term “liable persmstead of “person under obligation”
both terms appear to have the same coveragemiblis important that the new provision has
some improvements such as the more accurate dafiraf what was referred to in the
previous law as “staff’. According to the new A2 the “tipping off” provisions clearly
cover the entire management, supervisors and @ketcutives too. These new provisions
cover the concerns raised by the evaluators inctiwese of the on-site visit. Another
significant amendment is that FID staff, other awided persons and even prosecutors are
expressly prohibited from disclosing informationttee subject to whom it pertains, though
this is clearly beyond the scope of recommendatidnand, in the evaluators’ view, this
conduct had already been properly sanctioned bpeheCC-BiH Article 164).

685. Article 62 appears to be limiting the prohibitianthose persons ‘who have access to secret
datd. The evaluators see this provision as a looplwlthe new law. If a person does not
officially have access to secret data but accidlgnta otherwise comes across such data, that
person could not be prohibited by the new law 8tidising that information.
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686. Evaluators were informed during the on-site vikiattthere had been no prosecution for
“tipping off” in Bosnia and Herzegovina pursuanteither CC-BiH Article 225 or, since the
year 2006, the new Article 164 as quoted above.

687. In the course of the on-site evaluation visit, évaluators could sense some concern over
this prohibition in some areas. The concerns esga@ were not on the legal provisiques se
but more in relation to possible breaches. Inipadr these comments concerned the fact
that, in some sectors the relevant competent atid®were receiving information from the
industry itself — as required by the competent auitiles themselves — on information reported
to the FID. Concerns were expressed on possiblades. However, when the evaluators
counterchecked these claims with the relevant roeatl authorities the evaluators were
informed that although some competent authoritieeeweceiving such information, this was
not detailed and it was only used for regulatoryppses. Some authorities however did
inform that they would release such informationyamhder a court order. As already stated
under Recommendation 13 the evaluators are ofiéwve that, even if information is released
under court orders, the process is still underngiriimee authority of the FID at State level.
Consequently the evaluators question the soundri¢ls system in this regard.

688. The BiH authorities have confirmed that there ispogsibility of information leakage by
relevant competent authorities. Relevant competetitorities only receive statistical data and
information on a monthly basis for regulatory puses (Form 6). No confidential data and
information on specific clients or transaction @enfound in this form.

689. Moreover the industry expressed concern that cuoistances where the FID would have
suspended a transaction — maximum period 5 daley-dften find themselves in situations
of almost breaching the law by “tipping off” thestamer as they receive no timely feedback
from the FID.

Additional elements

690. Additional criterion 14.3 deals with the confidesiy aspect of staff of financial
institutions by the FIU. In the case of BiH bothtiéle 22 of the old LPML and now Article
64 of the new AML Law require that the FID does digclose the personal information and
data on the obliged person or its employees whocbasieyed the data to the FID when the
FID itself is forwarding information on suspiciotransaction to the Prosecutor’s Office.

Recommendation 19- Other forms of reporting
691. BiH has implemented a system where financial intitihs and other obligated entities
report all transactions in currency above a fixe@shold to a national central agency with a

computerised data base.

692. In accordance with Article 30.1 b & ¢ of the new AMaw, persons under obligation are
obliged to report to the FID not only STRs but &lse following:

b. Cash transaction the value of which amountsxaeeds the amount of 30,000 KM;

c. Connected cash transactions the overall valuavbich amounts or exceeds the amount of
30,000 KM

693. This reporting obligation is important as BiH iglgirimarily a cash based economy. This
is particularly pertinent as Article 29 requirestttpersons which are not persons under
obligation, who perform activities of sale of goaasd services in BiH, may not accept cash
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payment if it exceeds 30,000 KM from their purchiaser third parties in cases of sale of
individual goods and services.

694. Although the reports are input to a computerisethluiese, it is not clear whether these
reports are efficiently maintained on the datalfase under additional elements below). This
does give rise to concerns about the effectiveok®e monitoring system.

Table 13. Number of reported transactions includingthe amount of money reported for
2008.

Persc_)n Upder treer;r;qgt?Jn(gin A_mount of money
Obligation 2008 in KM for 2008

Banks 278,395 13,215,626,907
Post offices 204 8,134,961
Stock exchanges 1,284 421,247,675
Notaries 1,471 202,819,755
Brokers 2,354 306,011,373
jnarect Tax 831 2,758,821,458
Gaming houses 148 10,266,627
Registry of Securities 75b 111,124,031
Car sale companies 200 14,734,696
Off shore zone 1,391 165,148,091
Western Union (Tenfor 1,127 1,276,891
Lotteries 46 613,710
organisations 2 60,000
Privatisation agencies 13 5,292,615
Insurance 3 104,695
Lawyers 1 78,233
Exchange offices 1 70,108
Other persons under

obligation/total 9,836 4,005,804,927
(excluding banks)
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Number of
. . Amount of money
transactions In

2008 in KM for 2008

Person Under
Obligation

Total 288,231 17,221,431,834

Recommendation 25 — Feedback (EC 25.2)

695. Criterion 25.2 requires that competent authoritesl particularly the FIU, should provide
financial institutions and DNFBPs with adequatelfesrck related to STRs.

696. The industry in general expressed disappointmettieafact that it receives no feedback
from any competent authority, and in particular B as the agency receiving the STRs and
CTRs. It appears that the only feedback is gernenmature through the Annual Report of the
FID. This could be however due to the fact that BiD had no legal authority to provide
specific, or to that matter, general feedback. iiéw AML Law (Article 30(3)) now requires
the FID to provide specific feedback to an obligeatson in the form of information on the
results of data analysis resulting from STRs fitgdthat person. The FID is not obliged to
provide such specific feedback if it considers tmatproviding such feedback it might harm
the investigative process. This is a fair provisinich safeguards the investigatory arm of

the FID. The provision of general feedback howex@mains uncovered by legislative
provisions.

Special Recommendation IV

697. Obliged entities are required by law to report Si&Rthe FID when they suspect or have
reasonable grounds to suspect that a transactias guspicion of terror financing exists.

698. Section 30 of the new AML Law requires the repaytif

a. Any attempted and completed transaction dona foerson or a client if there exists
a suspicion of money laundering and funding ofdist activities;

699. Section 3 defines "Suspicious activity" as follogi

a) “Suspicious transaction” is any transaction for whia person under obligation or
competent body evaluates that, in relation witmseaction, there are grounds for
suspicion of committing a criminal act of moneyridering or financing of terrorist
activities or that transaction includes assets whiesult from illegal activities.
Suspicious transactions also include transactiohgwdepart from normal models of

the clients' activities, as well as each compledt anusually large transaction that has
no evident economic, business or legal purpose.

700. It therefore appears that all transactions invg\viinds which are related to financing of
terrorist activities are required to be reportagrewhen the source of the funds are not illicit.

701. It was however noted that there are conflictingrdgbns in the Criminal Code as are set
out in Section 2.2 above. Overall the evaluatoesevsatisfied that the dedfinition in the new

AML Law was sufficient and that this in itself ditbt give rise to any concerns regarding
reporting of suspicions of FT.
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Table 14: Suspicious Transaction Reports Receive/ISIPA

2006 2007 2008
Reporting entities ML TF ML TF ML TF
Banks 28 2 87 2 68 2
Other Financial institutions D 0 0 0 0 0
DNFBPs 0 0 0 0 0 0

702. As demonstrated by this data few STRs regardingrtdinancing have in fact been
reported and even then, only by banks.

703. The evaluators were concerned that deficiencientified in SRII with regard to the
criminalisation of FT (see under Section 2.2 abas@)ld have a potential impact on the
reporting of suspicions relating to the collectaond provision of funds.

3.7.2 Recommendations and comments

Recommendation 13

704. Financial institutions are required by law to flespicious transaction reports regardless of
the amount. The reporting requirement includes bttgmpted and performed transactions.

705. The evaluators were however, concerned about theldoel of transactions reported,
particularly as all STRs received were from banks wone received from the insurance and
securities sectors. It was noted that there waghalbvel of misunderstanding together with a
lack of awareness within financial institutions ceming the reporting obligations. The
evaluators recommend that a programme is undertakém financial institutions to raise
awareness of the STR regime. This programme shemlphasise the difference between
large transaction reports and suspicious transaotiports.

706. It was also noted that in Republic Srpska STRs vselEmitted to the Banking Agency
rather than to SIPA. It is strongly recommendeat #Hil STRs be reported direct to SIPA and
not via an intermediate agency.

707. Furthermore there appear to be conflicting repgrtirequirements between the
requirements of the New AML Law and the Law on BaitkRepublic Srpska and FBiH. The
evaluators therefore recommend that the Law on 8&miRepublic Srpska and FBiH should
be amended to remove any conflicting reporting irequents

Special Recommendation IV

708. As stated above, there is a requirement in the A®W. Law to report suspicions of
financing of terrorist activities. However, the cemns over the general effectiveness of the
regime under Recommendation 13 extend to Spec@Rmendation IV.

709. During discussions concerning Article 3.2 of thevn&ML Law there appeared to be
some confusion concerning the meaning and confetkteoword “odnosno”. The authorities
have provided an official translation, which waseqted by the evaluators. Nevertheless, the
evaluators remain of the opinion that the word ‘m&hro” may lend itself to a number of
different interpretations. The evaluators theref@commend that appropriate clarification be
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made to clarify that suspicion of terrorist finamgimay arise in cases where funds are not
derived from criminal activity.

710. It was, however noted that some reports had beesiviel on suspicious transactions
relating to terrorist financing had been received.

Recommendation 14

711. The provisions in the new AML Law, which have entech those of the previous law,
cover some elements of the essential criteria fecomimendation 14. However the
evaluators have two main concerns. First on tipdiggtion of the protection to all directors,
managements and officers of a ‘person under olmiglat Second on the use of the words
“who have access to secret dada they could create a loophole in the law whefermation
can be disclosed without breach of the legislatidrhe evaluators thereforecommend a
revision of the new provisions to cover such e\aittes.

712. Moreover the evaluators express concern on thectefémess of these provisions in
practice. First on the basis of the industry comdbat the lack of response from the FID on
suspended transactions could lead them to ‘tippffig Second the possible breaches of the
law as a result of reporting to other authorititeeo than the FID.

Recommendation 19

713. With respect to Recommendation 19 the evaluatansider that the cash reporting regime
is effective. It is, however, recommended that ¢benputerised database be reviewed to
ensure that all large cash transaction reportpemeerly input. Furthermore a computerised

exceptions reporting system should be developedpiace the current manual review by FID
analysts.

Recommendation 25

714. With respect to Recommendation 25 (Criterion 25f2edback) the evaluators welcome
the new provisions with a mandatory obligation tovide feedback in the new lawID
should provide further general and specific feedbtacfinancial institutions and DNFBPs
incorporating, inter alia, statistics on the number of STRs, information amrent ML
techniques and trends, as well as information endécisions and results of the analysis of
STRs carried out by the FID. The provision ofdiegck is normally a positive factor that is
conducive to encourage more reporting whilst enimgnihie quality of reports.

715. FID has taken important steps in limiting the "exgion list" of obliged entities and has
engaged itself in educating the banking sector. #l@r, no guidance has been provided to
the non-banking sector on their AML CFT obligationShe evaluators recommend that the
FID, in conjunction with the relevant supervisorgdies develop guidance for all financial
institutions and DNFBPs and ensure that an adeguedecness raising campaign is in place.

3.7.3 Compliance with Recommendations 13, 14, 19, 25Spetial Recommendation SR.IV

Rating Summary of factors underlying rating

R.13 LC * Low level of STRs and no STRs were received fronm-banking
financial institutions (effectiveness issue).

» Conflicting STR reporting requirements could haveimpact on the
effectiveness of the system of reporting.

R.14 LC * Protection from criminal and civil liability not é&nded to directors
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and officers of obliged entities;
» Loopholes in the new legislation for the prohihitiof tipping off
» Effectiveness

R.19 C
R.25 PC (in relation to E.C. 25.2 on feedback)
* There is no mandatory obligation to provide gentzatiback.
¢ Lack of provision of meaningful feedback.
« Possible impact on effectiveness.
SR.IV LC * General low levels of STRs raise concerns abouteffextiveness of

implementation.

» Conflicting STR reporting requirements could haveimpact on the
effectiveness of the system of reporting.

e The existing deficiencies related to the crimiratisn of FT could have
an impact on the reporting of suspicions of FT.

D

3.8 Internal controls, compliance, audit and foreig branches (R.15 and 22)

3.8.1 Description and analysis

Recommendation 15 — Internal controls

Generally

716. Recommendation 15 requires financial institutiows develop internal policies and
procedures to prevent money laundering or terrdisincing; to appoint a compliance
officer; to have an internal audit function andsttween employees at recruitment stage. The
old LPML is basically silent on most of these ohtigns with some being addressed through
other rules or regulations. However, Section V led hew AML Law provides for more
obligations of ‘persons’ under obligation’ on thepacts of internal controls and compliance.

717. Criterion 15.1 requires that financial institutiohave in place the appropriate internal
controls as defined above. Although not specificaleeting the requirements under criterion
15.1, it is worth mentioning that for the bankiregtor, further to the provisions of Article 47
and Article 101 of the Laws on Banks respectively FBiH and RS, the relevant Decisions
on Minimum Standards provide for a broader requéenin this regard. Under Article 2 of
the Decisions banks are required to have in plaggteen programme for the implementation
of internal procedures for the prevention of thekrof money laundering and terrorist
financing. The programme shall also include the lem@ntation of adequate control
procedures to ensure compliance thereto. The éslseleiments of the programme include:

1. Policy on customer suitability;

2. Policy on customer identification

3. Poalicy on permanent monitoring of accounts andsaations; and
4.

Policy on managing the risk of money laundering tmtbrism financing

718. During the evaluation discussions, both Banking mages assured the evaluators that
banks have established such programmes and ttes #ie subject to on-site examinations.
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This was also confirmed by those banks met by #iaduators. The evaluators however could
not establish to what extent these programmeseirg lcommunicated to all employees. But
again assurances forthcoming from both Banking Aggnindicate that this is done through
internal training programmes, although internahirag programmes.

719. The evaluators have not come across or been maae afvany similar requirements for

the rest of the financial sector.

720. Article 36 of the new AML Law now requires all “@@ms under obligation” to “ensure a

regular internal control and auditing of the dutéesducted in prevention and detection of
money laundering and funding of terrorist actigtie In the evaluators opinion this does not
necessarily mean that “persons under obligatior”tardevelop internal control procedures
and an audit function.

721. Criterion 15.1 further requires financial institris to develop appropriate compliance

management arrangements. This includes the desigraftan AML/CFT compliance officer
at management level and who should have full, §ingeld unencumbered access to related
data and information.

722. Article 15 of the old LPML requires the appointmearitan ‘authorised person’ and the

nomination of one or more deputies of that autkokriperson. Article 15 further requires
obliged entities and persons to conduct internatrobover the performance of all obligations
under the Law. Article 15 however exempts obligetities with four or less employees from
the appointment of an authorised person and frongwcting internal controls as prescribed
by the LPML itself. Apart from the fact that thiseates a serious loophole in the system, an
interpretation of this article concludes that natyersons undertaking any of the activities
under Article 3 of the LPML would also be automalig exempted. This poses serious
concerns on the applicability of the AML Law to bucbliged entities and persons — see
particularly comments re DNFBPs in Section 4.2.itdrpreamble to Recommendation 15 the
FATF Methodology does acknowledge that the type extént of measures to be taken for
each of the essential criteria should be appraprisving regard to the risk of money
laundering and terrorist financing and the sizeéhef business. This does not mean the total
exclusion of the obligation but the degree of ipplecability. Understandably it is not
expected for small entities or sole practitionerhiive an independent audit function or an
independent reporting officer, yet some degree @asure needs to be in place to fulfil these
obligations.

723. On the positive side, Article 21 of the relevannBiag Decisions on Minimum Standards

carries forward the obligation under Article 15thé old LPML for the nomination of an
‘authorised person’ by indicating his responsil@itand his access rights to the customer
monitoring systems. There are however no similavigions for the other parts of the
financial sector or for DNFBPs.

724. This matter is now more comprehensively addressetkruArticles 32 — 34 of the new

AML Law, although some shortcomings as identifiémbze remain. The provisions of the
previous Article 15 have been transposed into AtB2 of the new law. The identified
concerns on the appointment of the ‘authorisedgmeras identified above therefore remain.
On the positive side, however, Article 33 of thevnAML Law now establishes certain
conditions or criteria that ‘persons under obligati have to fulfil in the appointment of the
‘authorised person’ and his deputies. Thus, arhtaiged person’ is expected to:

» Occupy a senior position and possess command;
+ Possess a clean conduct record,;
+ Be adequately qualified, experienced and skillsaiwy out the job;
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- Be knowledgeable on the nature of business offglieson under obligation™.

Moreover Article 34 of the new AML Law now detailse tasks and responsibilities of the
‘authorised person’ more comprehensively. Tasles lamoad ranging from establishing
internal system to identify and detect money lauindeor funding of terrorism activities to
co-ordinating such activities, drawing up guidaaod the preparation of professional internal
training programmes.

725. Criterion 15.2 obliges financial institutions to im@in an adequately resourced and
independent audit function. The old LPML is silemntthe need for an internal audit function
both for the financial sector and other obligedteast Indeed the new AML Law, as indicated
above, does not require ‘persons under obligatibm’have an internal independent and
adequately resourced audit function but, underchetB6 the law only requires a ‘persons
under obligation” to ensure a regular auditingtteé duties related to money laundering and
the funding of terrorist financing. Consequentg, explained below, it is only through the
respective laws and/or other regulations that sunchbligation could be identified.

726. The respective Laws on Banks of the FBiH and R&ireghe establishment of an Audit
Board appointed by the Supervisory Board. Amongseroresponsibilities, the Audit Board
supervises the internal audit activities. Moredbher relevant Banking Decisions on Minimum
Standards for both the Federation and the Repeltablish the responsibilities of internal
auditors in banks in ensuring compliance with in&rcontrols and internal programmes for
preventing money laundering and the financing ofotésm. It is the responsibility of the
Supervisory Board of each bank to ensure thatrterrial audit function is adequately and
technically resourced. The evaluators were inforimethe respective Banking Agencies, and
the banks they met, that the internal audit fumctiad its structure are given high importance
by management and that these are maintained yaaks. The evaluators however did not
encounter or were made aware of similar provisiwal or otherwise, for the other parts of
the financial sector or for DNFBPs.

727. Under Criterion 15.3 financial institutions are egped to establish ongoing employee
training programmes. Article 15 of the old LPML teeps the obliged entities and persons to
provide professional training to all employees.idet 15 has been transposed to Article 35 of
the new AML Law, imposing a new obligation on ‘pans under obligation” to draw up an
annual training programme. For the banking sedtisris further supported by Articles 26 of
the Decisions on Minimum Standards for banks. lacfice banks and other financial
institutions confirmed that they organise intertraining as necessary. However, there is a
general feeling that when the industry looks upthie authorities for training (particular
reference was made to the FID), this is often aghtoming.

728. Finally, criterion 15.4 requires screening procedun be in place to ensure high standards
when hiring employees. It appears that for thererithancial sector there are legislative or
other provisions for screening persons holding pnemt positions. Article 2 of the relevant
Banking Decisions on Minimum Standards of the FBitdl RS respectively requires banks to
ensure that high ethical and professional standapdst within their employees. The
evaluators however did not come across nor werg thade aware of any documents or
provisions that establish the requirement of sdrgprprocedures to be followed by
institutions when hiring employees. The new AMLwLaemains silent on this aspect and
hence the position as identified in the courséefdn-site visit remains the same.

Additional elements

729. Article 33 of the new AML Law requires that the tharised person’ is part of the ‘high’
management category. In establishing the taskiseofauthorised person’ Article 34 does not
make any references to the independence or rigatadss to all information available to the
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‘person under obligation”. The tasks allocatedhe authorised person however do indirectly
infer that in fulfilling them the authorised persamust possess a certain level of
independence. In the course of the on-site Vigtdvaluators have been informed, both by
the authorities and the industry, that they haweenencountered problems in the operations
of the functions of the authorised person in fliffg their responsibilities.

Recommendation 22 — Foreign branches and subsidiari

730. Recommendation 22 requires financial institutianerisure that:

1. Foreign branches and foreign majority owned subsil observe AML/CFT
measures consistent with those of the home coutdryhe extent possible and in
particular in those countries that do not applyisigint AML/CFT measures;

2. Where standards between home/host country diféehitjher of the two should apply;
3. Where this is not possible, then the home supareisould be informed.

731. The Laws on Banks of FBiH, RS and¢Bo District do not prohibit banks from opening
branches or acquiring subsidiaries in other coestfhe Guidelines for Licensing of Banks
of the Banking Agency of the Federation specificallows this through Article 45 but
foreign branches or subsidiaries can only be openextquired with the authorisation of the
Agency. Similar provisions apply under Chapterf4h® Instruction for Licensing of the
Banking Agency of the Republic of Srpska. Thatddabwever, the evaluators have been

informed that currently no bank has any branchvansany subsidiary outside of Bosnia and
Herzegovina.

732. As already detailed in this Report, Article 2 o&tBecisions on Minimum Standards of
both the Federation of BiH and the Republic of 8apsbliges banks to have internal controls
and procedures in place for preventing the riskmoihey laundering and the financing of
terrorism. Article 2 specifically requires banksftdly implement the provisions of internal
controls and procedures at their branches anddiakiss abroad.

733. The evaluators did not come across nor were thejemasvare of any similar provisions
for the insurance and securities sectors.

734. Although there are no provisions in the old LPMLamy other regulations covering the
other obligations under Recommendation 22, Artklef the new AML Law now obliges
‘persons under obligation” to apply the provisiook the law both to their domestic and
foreign branches and subsidiaries. ‘persons unbigation” are further obliged to apply
“intensified measures of identification and trackinNenhanced due diligence) over their
foreign branches and subsidiaries to the extentalll by the host country and particularly
where host countries do not apply adequate prexemieasures. Article 8 partially meets
criterion 22.1 in so far as criterion 22.1.1 is cemed. However there are no provisions in
the law covering the rest of the essential critdoa recommendation 22 as regards the
application of the higher standard where requirgmdiffer and the obligation on the ‘ person
under obligation” to inform the home authoritiebe@ve such requirement cannot be applied.

Additional elements

735. There are no specific provisions in the laws owfaipns for those institutions subject to
the Basle Core Principles to consistently apply CiBasures at group level. Both the old
and the new AML Law is silent on this matter andged there do not appear to be gateways
for sharing of information on customers at a griaye!.
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3.8.2 Recommendation and comments

Recommendation 15

736. Some of the obligations arising out of the provisiof Recommendation 15 are addressed
either at the new AML Law or, at least for the bagksector, through the relevant Decisions
on Minimum Standards at Entity level. Some shortcg® however remain. It is
recommended that these be addressed as follows:

1.Revising Article 32(2) of the new AML Law in relat to full exemptions from appointing
an authorised person and from maintaining inteowaitrol by obliged entities (persons
under obligation) with four or less employees — antkrpretatively, obliged natural
persons;

2.Ensure that competent authorities, and in partidhka FID, are more receptive to requests
for training by the industry;

3.Ensure adequate screening procedures are in prateféectively applied when hiring
people, if need be through mandatory obligations;

4.Ensure that the obligations under Recommendatioar&é5applied to the entire financial
sector (effectiveness issue).

Recommendation 22

737. Requirements for Recommendation 22 are only pbrtaddressed through the Banking
Decisions on Minimum Standards — more specificaitly to a minor extent through Article 2
— and through the new Article 8 of the new AML Lakowever there are no provisions
covering the main requisites of the Recommendatibis highly recommended that this
matter be better addressed in principle throughriw legislation and, more technically,
through guidance issued by the relevant competehbaities.

3.8.3 Compliance with Recommendations 15 and 22

Rating Summary of factors underlying rating

R.15 PC - Exemptions to small obliged entities (and possibitural persons
from appointing a compliance officer and applyingernal controls.

« Lack of industry training.
« No adequate procedures for screening at recruitsiage.
- Effectiveness.

R.22 PC - Requirement for parts of the financial sector otihan banks to apply
AML/CFT measures to their establishments abroasdiiced recently
and hence effectiveness cannot be measured.

- No requirement to apply the higher standard whienedsards differ.

« No obligation for financial institutions to inforimome supervisor whe
a foreign branch or subsidiary is unable to apfpdards.

=)
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3.9 Shell banks (Recommendation 18)

3.9.1 Description and analysis

738. Article 3 Paragraph 12 of the new AML Law providegee definition of shell bank as “a
foreign credit institution or another institutiomet does the same business as registered in the
country where it does not perform any activity aaot linked to any financial group which
is a subject to supervision aimed to detecting@egtenting of money laundering or terrorism
financing”. However the definition, particularlydireference to “a foreign credit institution”
and to the “supervision aimed at detecting andqagrng of ML or TF”, fails to carry the full
meaning and essence of the respective FATF reqgairgenwhich establishes shell banks as
those having no physical presence in the countrinodrporation, and unaffiliated with a
regulated financial services group subject to éffeaconsolidated supervision.

739. Moreover, the Law does not contain a direct praiubiof the approval of establishment or
acceptance or continued operation of shell banks.

740. Article 7 of the Law on Banks of FBiH and Articled® the Law on Banks of RS define
the procedures for bank licensing in the respectinties. None of these legislative acts
clearly defines a requirement for the physical prece of a bank. The same Laws of
FBiH and RS define the procedures for opening bdraa®r representative offices of banks
with headquarters outside of FBIH and RS, agairthaut reference to the need for a
physical presence. These legislative acts alsoodl@antain any requirement that the bank
to be established is affiliated with a regulatashficial services group subject to effective
consolidated supervision.

741. Nevertheless, the cumulative effect of the requeets for establishment of a bank
seems to imply the need for a physical presenceasTArticles 16, 28 and 36 of the Law
on Banks of FBit% and Articles 18, 31 and 84 of the Law on Bank&R&f° require that a
bank address is specified in the charter of thekbdmat the change in the address is
approved by the Banking Agency, and that the Bagkgency may refuse the request
of a bank to establish a unit if the staff, prersisend equipment of the proposed office
do not meet regulatory requirements stipulated H®y Agency. The authorities, in turn,
advised that the current legal framework does noany circumstances allow a bank to
open without a physical presence in BiH.

742. With regard to entering into or continuing corresgent relationships with shell
banks, Article 21 of the new AML Law defines thagfbre establishing correspondent
relations banks should obtain evidence that thpaedent institution does not have or
allow business with shell banks. Article 28 furtliequires banks to refrain from starting
or continuing business relations with shell bankswith those financial institutions
which permit their accounts to be used by shellkisan

89 Articles 16, 28, and 36 read as follows: “A separaister shall be kept by the Agency and it stealbrd for
each registered bank the name, headquarter, andhbodfice addresses”; “Bank’s charter must spebdpk’s
corporate name and address”; and “The Agency cpcttréne request of a bank to establish a branch or
representative office on the following grounds:tig staff, premises and equipment of the proposickealo
not meet regulatory requirements established byAtency”.
0 Articles 18, 31, and 84 read as follows: “The Ageishall maintain a separate register and enteedch
registered bank the name, addresses of the banksandits and keep documents”; “Bank shall apply the
Agency's approval on the following: 3) change ia Hank title and address”; and “The Agency maysefine
request of a bank to establish a unit on the fakhgwgrounds: 1) the staff, premises and equipmérthe
proposed office do not meet regulatory requiremstigsilated by the Banking Agency”.
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743. Article 10, Paragraph 3.7 of the Decision on MinimGtandards for Banks’ Activities on

Prevention of Money Laundering and Terrorism Fimagc(hereinafter: the Decision on
Minimum Standards) states that in the process t@béshing correspondent relationships
with other banks, especially with banks abroad,kbagre required to gather all necessary
information on their correspondent banks, includihg location of the bank, efforts of
correspondent bank in area of prevention of momeymdering and prevention of terrorist
financing, as well as adequate customer acceptasic@es and know-your-customer policies
etc, in order to have a full knowledge of the natof operations of their correspondent banks.
These provisions may be taken as ones aimed atrstadding whether the correspondent
institution is a shell bank or not.

3.9.2 Recommendations and comments

744. The following steps should be taken to bring almmmpliance with Recommendation 18:

1. Bring the definition of “shell bank” into full contipnce with the FATF Methodology.

2. Legislatively provide for an explicit prohibitiorf establishing and/or continuing operation
of shell banks in BiH.

3.9.3 Compliance with Recommendation 18

Rating Summary of factors underlying rating

R.18

LC ¢ The definition of “shell bank” not fully compliantvith the
FATF Recommendations.

Requlation, supervision, guidance, monitoring andretions

3.10 The supervisory and oversight system - competeauthorities and SROs / Role,
functions, duties and powers (including sanctiongR. 23, 29, 17 and 25)

3.10.1

Description and analysis

Recommendation 23 — Regulation and supervision

745.

746.

Prudential regulation and supervision of finanamgtitutions is implemented at entity level
based on laws, rules, and regulations, which arelyridentical in FBiH and in RS. The banking
sector is supervised by the respective Banking gigenthe insurance sector — by the Insurance
Agencies, and the securities market — by the Sgdhdmmissions.

In chapter XI of the new AML Law, Articles 68-71egulate the competencies of the
bodies implementing supervision in the AML/CFT 6igincluding those of the FID. As such,
Article 68.2 establishes that the supervision diaerimplementation of the provisions of the
new AML Law in respect of liable persons, which ag# supervised by special agencies and
bodies, shall be conducted by the FID. PursuaAtticle 68.3 of the new AML Law, the FID
and the supervising bodies shall cooperate in sigieg, within their individual
competencies, for the implementation of the prowvisiof the Law.

747. The bodies with vested responsibility for supengsiAML/CFT compliance in the

financial sector are:
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* The FID pursuant to Article 68 of the new AML Law;

* The Banking Agencies of FBiH and of RS, as the supery bodies for banks, leasing
companies and microcredit organisations, pursuanirticles 4(b) and 4(e) of the
respective entity level Laws on the Banking Agency;

* The Insurance Agencies of FBIH and of RS, as theemsisory bodies for insurance
companies and intermediaries, pursuant to Artisl&sof the respective entity level Laws
on Insurance, as well as Articles 11-15 of the lamMntermediaries in Private Insurance
of FBiH* and Articles 19-25 of the Law on IntermediarieRR&;

* The Securities Commissions of FBiH, of RS, and &f, Bs the supervisory bodies for
brokerage companies, stock exchange, fund managesumpanies, investment funds,
mutual funds, as well as for banks licensed byGbenmissions for doing custody and
broker-dealer business, pursuant to Article 12hef taw on Securities Commission of
FBiH, Article 260 of the Law on Securities MarkdtRS, and Article 65 of the Law on
Securities Market of BD.

748. Unlike the previous AML Law, which provided onlyrfoooperation between the FID and
various supervisory bodies, Article 68 of the neMlALaw establishes that:

* The supervision over the work of the persons unalgligation in relation to the
implementation of this Law and other laws whichulege application of measures for
prevention of money laundering and financing ofdgst activities shall be conducted by
the special agencies and bodies pursuant to theismos of this and special laws
regulating the work of certain liable parties antharised agencies and bodies.

» The supervision over the implementation of the fgions of this Law at the person under
obligation, whose work is not supervised by specgencies and bodies, shall be
conducted by FID.

749. Hence, although the new AML Law provides for thevpo of relevant supervisory bodies
to oversee implementation of the Law, in certaisesathis appears to be solely a general
entittement since the respective sectoral lawsahoays establish specific powers of such
bodies to take concrete actions aimed at ensudmpbance with AML/CFT requirements.

Financial Intelligence Department

750. According to Article 69 of the new AML Law, if theupervising bodies discover a
violation referred to in Articles 72 and 73 of thew AML Law or of provisions of other
laws, which govern the operation of obligors, thayall order the implementation of
appropriate control measures and shall, withouaydehotify the FID in writing about the
violations discovered (see also comments under iRemmdation 17). Article 70.1, in turn,
states that the FID shall monitor implementationhef provisions of the Law by gathering and
comparing data, information and documentation wexkion basis of the provisions of the
Law.

751. Article 70.2 of the Law prescribes that, should #k discover a violation of the
provisions of the Law, it may:

* Request a person under obligation to remove iregdigds under condition that
consequences for violation of the Law can be rem@feerwards;

" There is also a state level Insurance Agency, hwitices not have supervisory powers (see the setitismrance
Agencies” below).
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* Propose other supervisory bodies to, under theirpetency, undertake adequate control
measures;

» File the request to the authorised body to initiabéation proceedings.

Banking Agencies

752. Pursuant to Articles 4(b) and 4(e) of the respecttity level Laws on the Banking
Agency, the Banking Agencies carry out supervisaod general regulation of activities of
banks and micro-credit organisatiéhsArticle 51 of the Law on Banks of FBiH and Artcl
106 of the Law on Banks of RS establish that bawmlsswell as any branch of a bank
headquartered accordingly outside FBiH and RS diebubject to all supervisory activities

by the Agency, and shall admit and cooperate fulth the examiners of the Agency and the
auditors appointed by the Agency.

753. Among applicable legislative acts relevant for mmighl regulation and supervision
purposes, the only ones referring to AML/CFT issaesthe Laws on Banks of FBiH and of
RS. Thus, Article 47 of the Law on Banks of FBiHda#wrticle 101 of the Law on Banks of
RS establish requirements for the identificationcliénts, the reporting of CTR-s, and the
responsibilities of bank management relating tockitog of various types of accounts, the
establishment of internal control and communicafioocedures in banks in order to detect
and prevent transactions involving criminal actest money laundering, or supporting
terrorism (see also comments under Recommendafipn 1

Insurance Agencies

754. The role of the state level Insurance Agency of Bitb harmonise the insurance laws and
rules between the entities and¢Bo District, to coordinate representation of therdoy in
international organisations dealing with insuranaad to ensure continuous cooperation
among insurance supervision agencies in the entel in B&ko District in order to resolve
litigation between these supervisory agencies edldb the uniform interpretation of the

insurance legislation at entity and¢Bo District levels by issuing written declaratioasd
opinions®,

755. At entity level, regulation and supervision of irsoce business is conducted by the
Insurance Agencies of FBiH and of RS. The respectiaws on Insurance Companies of
FBiH and of RS (hereinafter: Law on Insurance) pdevfor the responsibilities of these

bodies, as well as for the incorporation, actigitisupervision, and termination of activities of
insurance companies.

756. Article 5-6 of the respective Laws on Insurancal@ith the competence of the Insurance
Agencies of FBIH and of RS in supervising actitigf insurance business, the subjects and
methods of supervision etc. Supervision of insueainéermediaries is prescribed by Article
11-15 of the Law on Intermediaries in Private laswwe of FBiH and by Article 19-25 of the
Law on Intermediaries of RS.

2 According Articles 4 (g), (i), (j) and (I) of theespective entity level Laws on the Banking Agertb, role of the Central
Bank of BiH in the field of AML/CFT is limited toa@operation with entity level Banking Agencies tgpart anti-terrorist
measures, including the blocking of customer actand forwarding the information on pertinent &su
3 Article 2 of the Law of Insurance Agency of BiHopides for the objectives and tasks of the Insuzakgency.
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Securities Commissions

757. The Securities Commissions of FBiH, of RS and B® mermanent and independent legal
persons, established for the purpose of regulaimg controlling the issuance and trade of
securities.

758. According to Article 14b of the Law on Securitiesrmission of FBiH, Article 263 of
the Law on Securities Market of RS, and Articlegf3he Law on Securities Market of BD,
the respective Commission shall perform supervisigranalysing and inspecting financial
and other reports, business documentation, and oidita and records, which the persons
under supervision are obliged to keep or delivetheoCommission, including the inspection
by means of controlling business operations withenpermises of supervised entities.

Recommendation 29 — Supervisory powers

Banks

759. Pursuant to Articles 4(b) and 4(e) of the Laws loa Banking Agency of FBiH and of
RS, the Banking Agencies are entitled to carry saytervision and general regulation of
activities of banks and micro-credit organisations.

760. According to Article 3 of the Decision on Bank Swpsion, from among other aspects
of banking activity, the supervisor also monitonsl @etermines:

« Bank founding and business operation, compliandeaok’s internal documents with the
laws, and

* Adequacy of internal control procedures for idemti§ and preventing transactions
related to criminal activities, money launderingaotivities that support terrorism.

761. Article 51 of the Law on Banks of FBiH and Artick®96 of the Law on Banks of RS
establish the obligation of banks to admit and ewafe fully with the controllers of the
Agency and the auditors appointed by the Agency.

762. The Authorities of FBiH provided the evaluators wihe Manual for Examination of
Banks’ Compliance with Minimum Standards for Preti@m Money Laundering and
Terrorism Financing (hereinafter: the AML SupergisiManual), which regulates the whole
process of on-site examinations in banks respettivlecking AML/CFT compliance.

763. Regarding the supervisory power to compel prodactib or obtain access to records,
documents, or information relevant to monitoring BM@FT compliance, Article 26 of the
Laws on Banking Agency of FBIH and of RS establsstibat banks and micro-credit
organisations are obliged to provide the Agencyhwaitcess to the complete documentation
so that the activities in the Agency’s authorityncbe performed. The authorities are
adamant that the “complete documentation”, as ddfiny the law, refers to and without
failure comprises all information maintained byblie persons, including that related to
accounts or other business relationships.

764. Pursuant to Articles 67 and 125 of the Laws on BankFBiH and of RS, the Banking
Agencies shall take one of the following measuréb vegard to a bank or to the members of
its supervisory board or management, employeesopsrthat have significant ownership
interest, or to any related entity:

* Send a written warning;
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* Send an ordering letter;
» Declare orders and measures to remove irregukgritie
* Introduce receivership;

» Revoke operating license of the bank.

765. The sanctions for non-compliance with Article 47tbé Law on Banks of FBiH and
with Article 101 of the Law an Banks of RS, whictopibit banks from being involved in
ML/FT activities and require them to implement AMIFT measures, are defined by
Article 65.23 and by Article 123.23, accordingliigse articles provide for fines imposed on
responsible officials and on the persons who alsteaimmitted the violation in the bank.

Insurance companies

766. The legislation regulating the insurance marketpesvided to the assessment team,
does not contain provisions empowering Insuranceengges to monitor and ensure
compliance of insurance companies with the AML/Qeguirements (c. 29.1), or to take
enforcement measures and sanction the institutitresf management for the failure to
comply with or to properly implement the AML/CFTafnework (c.29.4).

767. Pursuant to Article 8 of Laws on Insurance CompsuwieFBiH and of RS, the Insurance
Agencies of FBiH and of RS are authorised to cdritre business books and documents of
the company with or without prior notice. On th&at hand, Article 14 of the same Laws
obliges insurance companies to provide all infofomatto the respective Insurance
Agencies.

768. Pursuant to Article 8 of the Laws on Insurance Canigs of FBiH and of RS, the
Insurance Agencies of FBiH and of RS have a genmraier:

» To order the company to cease to engage in anyitgcgainst the provisions of the Law
on Insurance Companies;

* To order other measures related to the businessgeament of the company if it deems
them necessary to ensure that the company conidsidtgsiness subject to the regulatory
objectives;

» Besides the scope of competence, to demand theatgnip implement any measures it
deems necessary to fulfil regulatory objectives.

769. Nonetheless, these requirements are defined fodeptial supervision of insurance
companies and cannot be applied for the enforcemerbmpliance with the AML/CFT
framework.

Securities Market

770. Article 12 of the Law on Securities Commission @i, Article 260 of the Law on
Securities Market of RS, and Article 65 of the Law Securities Market of BD defines the
regulatory and supervisory power of the Securit@smmissions with regard to the
participants of the securities market. Article ¥4he Law on the Securities Commission of
FBiH, Article 263 of the Law on Securities Markdt RS and Article 67 of the Law on the
Securities of BD, defines that supervised perstiadl give access to authorised officials of
the Commissions to their premises, provide appatpriooms and personnel, and deliver and
present for inspection the required papers andrdeantation, make statements or declarations
and ensure all other conditions have been met sagefor supervision. Article 261 further
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requires obligors to deliver all information andcdments that the Commissions require from
them while carrying out their authorisations anspansibilities, in the manner and within the
deadlines determined by the Commissions.

771. Articles 87, 88, 178, 236, and 267 of the Laws atuBities Market provide for the
Commissions power to take certain measures ageapstal market participants and their
senior management for non-compliance with applesdégislation, including the AML/CFT
requirements. Among such measures, the Commissiags

» Admonish the institution;
 Give a public reprimand;

* Revoke approval for appointment of a director assué the order for initiation of
procedure for appointment of a new person to tbaitipn;

 Give an order to temporary ban the performancesdfin activities or all the activities the
license to perform transactions related to — ferghriod up to six months;

 Give an order for temporary ban to dispose of fussiccounts and securities on account
as well other assets — for the period of up toetmenths,

* Revoke the license to conduct transactions withrises.

Effectiveness and efficiency (R. 23 [c. 23.1, c.Z3R. 29, and R. 30 (all supervisors))

772. Supervision of financial institutions for ensurilyML/CFT compliance is to be
implemented by the FID and by the respective satteupervisory bodies. However,
supervisory powers of the FID are limited to, firsonitoring activities of obligors by means of
gathering and comparing the data received fromgolsi in accordance with the new AML
Law and, second, demanding removal of violatiomstified in the activities of the obligors;
however, the legislation fails to clearly defineamenisms for enforcing such demands.

773. In addition to the general entitlement of exerajssupervision over implementation of
the new AML Law, various sectoral laws differentgtablish supervisory, enforcement,
and sanctioning powers of the supervisory bodieggpect of obligor financial institutions
and businesses so as to ensure their compliantetheét legislative framework in general
and with the AML/CFT requirements in particular. 8gch, the Laws on Banks directly
refer to the issue of combating money laundering) temrorism financing, and the Laws on
Banking Agencies respectively provide for the sufgary and enforcement powers of the
Banking Agencies to ensure AML/CFT compliance. Rerinore, the Laws on Securities
indirectly provide for similar powers of the Sedigs Commissions (see also comments
under Recommendation 17).

774. Sectoral laws regulating activities in the insuamoarket fail to provide for adequate
powers of supervisors to monitor and ensure compéavith AML/CFT requirements and
to take enforcement measures and sanction bothin$t@utions/businesses and their
directors/senior management for incompliance wiNILACFT requirements.

775. The authorities assert that “a number of requirédmenring the employment procedure
have to be met in order to be assigned to a paositithin the FID”; however, the assessment
team has not been provided any documentary eviddoncesupport this assertion.
Confidentiality requirements are met through theusiéy clearance procedures which the staff
should undergo for getting access to classifiedrimétion in accordance with the Law on
Secret Data Protection.
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776. The assessment team was not provided any informatidhe structure, funding, staffing,
and technical resources available for and dediceteslipervision of implementation of the
national AML/CFT requirements by DNFBPs. Furthermyahere was no data available on
the professional standards (including confidenttiadind integrity requirements), and required
expertise/skills of the staff at these supervidmglies presumably involved in the supervision
of DNFBPs.

777. Lack of training is a major problem throughout alipervisory bodies, which may
significantly impair their capacity to supervisedaensure adequate implementation of the
national AML/CFT framework.

Recommendation 17 — Sanctions

778. Criterion 17.1 requires countries to ensure th&ecéive, proportionate and dissuasive
criminal, civil or administrative sanctions are #afale to deal with obliged entities or
persons.

779. As explained in this Report in the introductionSection 3 under ‘Laws on Banks’ there
appears to be a certain degree of ambiguity andrtainty in the application of sanctions for
AML/CFT breaches. This results from the provisimisArticle 47 and Article 101 of the
Laws on Banks of FBiH and RS respectively which t@re large degree replicating some
provisions of the main AML Law — both the old argk thew law. As far as the evaluators
could establish, such ambiguities do not existhie ¢tase of the insurance and the securities
sectors.

780. As shown in Table 15 below the same offences casabetioned under different laws
with, however, sharp divergences in the penaltias¢an be applied — now reduced under the
new AML Law. During the evaluation interviews th&akiators were informed that in
practice sanctions have been imposed by the Barkgemcies but no sanctions have been
imposed by the FID. This indicates that sanctiomsosed through the Laws on Banks, for
offences that are also covered and punishable uhdekML Law — both old and new - as the
primary AML Law, are precluding the imposition odretions under the AML Law itself.
Criterion 17.2 requires countries to designate @imaity or authorities to apply sanctions
depending on the nature of the offence, which atingrto the AML Law — both old and new
- should be the FID.

781. Article 36 of the old LPML, now transposed to Alti&9 of the new AML Law, requires
supervisory authorities to notify the FID in wriginif they discover a violation as referred to in
Articles 39 and 40 of the old Law — now being Algg72 and 73 of the new Law. According
to the Law, such notification shall include detaifsthe offender, details of the suspected
violation or minor offence and details of any cohtmeasures ordered by the supervisory
body. The evaluators interpret ‘control measures’ raferring to ‘prudential corrective
measures’ taken by the Banking Agency as opposethdaoimposition of sanctions’ as
determined by both the AML Laws. The FID suppott@d interpretation.

Table 15 — Comparison of Sanctions under the LPML taState level and the Laws on
Banks at Entities evel

STATE: New AML Law FBIH — Law on Banks RS — Law on Banks
Offence Penalty Offence Penalty Offence Penalty

. 20,000 KM - . . . . . . .
Article 72 200,000 KM Article 47 Article 65: Article 101 Article 123
identification; (fgrr;gg;sll internal 1,000 KM — | internal 5,000 KM —
opening of P ' controls to 10,000 KM controls to 17,000 KM
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secret accounts; detect (for bank) detect (bank)

relations with | 2,000 KM — | suspicious suspicious
shell banks; 15,000 KM transaction; 200 KM — transaction; 1,000 KM —
submission of | for Article 39 | identification | 10,000 KM identification 1,700 KM
information; procedures (responsible | procedures (responsible
suspension of 30 KM — including person and including person and
transaction; 20'009 KM beneficial offender) beneficial offender)
record keeping| for Article 72| gyner: owner;

(responsible | reporting of reporting of

person of cash and cash and

legal person) | gyspicious suspicious

5 000 KM transactions; transactions;

' — | failure to apply failure to apply

15,000 KM | an account an account

for Article 39 | piocking order. blocking order.

30 KM —

20,000 KM

for Article 72

(natural

person)
Article 73
Obtain 10,000 KM - [as above] [as above] [as above] [as above]

supporting 100,000 KM
identification | for both
documents; re-| Articles (if
identify foreign | legal person)
legal persons;
submission of | 1,000 KM —

requested 5,000 KM for
information; both articles
ensure internal | (responsible
controls; person of
appointment of | |egal person)
authorised
person; provide 2,000 KM -
training 20,000 KM
information for Article 40
retention
2,000 KM —
10,000 KM
for Article 73
(natural
person)

782. As an example, the following Articles of the new AM.aw are not covered by the
sanctioning regime; that is, Articles 72 and 73hef Law do not provide for any sanctions for
the violation of the following requirements of thaw:

» Article 5 on the assessment of risks to be perfdrineobligors;

* Article 8 on the implementation of the Law in attitorial divisions of obligors;

» Article 18 on the regular monitoring of clients’siness activities;

» Article 22 Paragraph 1 on the establishment ofoaguture for the identification of PEP-s;
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» Atrticle 23 on the rules of client identificationtwout their physical presence;
« Article 26 on the conditions of wire transfers;

» Article 33 on the minimal requirements with regawccompliance officers of obligors;

783. Criterion 17.2 requires countries to designatewthaity or authorities to apply sanctions
depending on the nature of the offence. Henceclar8 defines that various supervisory
agencies are responsible for overseeing implenientaf the AML/CFT requirements by the
respective obligors, whereas the FID shall exerthigeoverseeing function in respect of the
obligors, which are not supervised by any compeberty. However, as already mentioned
above, there is a certain ambiguity as to whiclegéFID and/or various supervisors) shall
impose the sanctions stipulated by the new AML Law.

784. Article 69 Paragraph 1 of the new AML Law furthestablishes that when a supervisory
body detects an offense defined by the articlean@ 73 of this Law or other Laws that
regulate work of a person under obligation, it kbeder use of adequate control measures and
shall be obliged to inform FID in writing about deted offenses without any delay. The
evaluators interpret ‘control measures’ as refgrtm ‘prudential corrective measures’ taken

by the Banking Agency as opposed to the impositibsanctions. The FID supported this
interpretation.

785. Under Atrticle 70 of the new AML Law, upon discoverfya violation the FID may request
the offender to rectify the violation; propose e supervisory body to implement appropriate
control measures (see evaluators interpretatiomeghaithin its supervisory competencies or
request the relevant competent authority to imtratnor offence proceedings. Should the FID
initiate an offence proceeding itself, it infornmetcompetent supervisory body (Article 71).

786. This is not what is happening in practice, at |léashe case of offences by banks where it
is the relevant Banking Agency that initiates tmecgedings out of its own initiative under
the Laws on Banks respectively for FBiH and RS. ddgroffenders are never sanctioned at
State level under the new AML Law. In this regate discrepancies or inconsistency in the
sanction amounts assume even more importance.

787. As required under criterion 17.3 and as indicate@dble 15, sanctions are applied against
the obliged entity or person and against the resipten persons. However, because of the
differences that exist in the penalties under tifiereént laws as indicated in Table 15, the

evaluators express concern on the extent that gwesdions are effective, proportionate and
dissuasive.

Recommendation 23 (c. 23.3, c. 23.3.1, c. 23.23c/, licensing/registration elements only)
Prevention of Criminals from Controlling Institutims, Fit and Proper Criteria (c. 23.3 & 23.3.1)

788. Applicable sectoral laws and regulations contaiovigions regulating market entry by
means of becoming the holder or beneficial owner dfignificant or controlling interest;
furthermore, there are procedures for the appointriee management positions in financial
institutions and for “fit and proper” tests of mgeaent members.

789. For the ease of reference and in order to avoitléceffort, this section provides licensing
and “fit and proper” analysis for the financial tingtions covered by the Core Principfes

whereas the relevant analysis on other financtitutions is presented under Criteria 23.5
and 23.7.

7 As defined by the FATF Assessment Methodology, téven “financial institutions covered by the CorenBiples”
broadly speaking refers to: (1) banking and othegradit-taking business, (2) insurers and insurameemediaries, and (3)
collective investment schemes and market intermiedia
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Banks

790. As established by the Laws on Banks of FBiH andR8&f the licensing procedure for
banks is a two-phase process, incorporating tist fihase of the decision made by the
Banking Agencies within 60 days from the date afeipt of an application for a banking
license, and the second phase of the registrafidgheobank in the court register within 30
days from the Agency’s issuance of the bankinghkee There is no preliminary approval for
founding a bank, and the license is granted onshafsa strictly defined and comprehensive
set of documents and information to be providedthsy interested persons. The relevant
documents and information submitted by the foundérthe proposed bank includmter
alia, the founding agreement, the draft articles ofoeisgion, data on qualifications,
experience, and business reputation of nominatadbees of the bank’s board of directors
and executive board, the types of activities ared dttiuctural organisation of the proposed
bank, the list of the owners of the bank etc.

791. Articles 9-17, 23, 31a-1, 32a, and 67 of the LawBamks of FBiH and Articles 8-21, 25,
54, 69, and 125 of the Law on Banks of RS, reftattthe rules and procedures for the
establishment of a bank, the refusal of requestth@r establishment, the powers and
responsibilities of the Banking Agencies in theqass of the establishment, the requirements
with respect to the supervisory board and manageofahe bank, including the requirement
for appropriate qualifications, experience, anéleriminal record (“fit and proper”), as well
as the conditions for holding or acquiring sigrafit ownership/ interest in the bank.

Insurance Market

792. Articles 26-29 of the Laws on Insurance CompanieEBiH and of RS, and Articles 35
and 34 of, accordingly, the same Laws describe litensing requirements, with the
application for issuing a license accompanied lgyriecessary documents to be provided as
prescribed by a relevant decision, as well as timglitions for the rejection of the application
for license, and the conditions for the withdrawflicense.

793. Pursuant to Articles 61 and 62 of the Law on InsoeaCompanies of FBiH and to
Articles 60 and 61 of the Law on Insurance Comparoé RS, general and executive
managers in the insurance company must be perddnighorespect and moral, satisfactory
qualifications, and management experience. Thesdsis a prohibition for the persons with
criminal background to directly or indirectly haddqualified share in the insurance company
or to be nominated for executive or other typesiahagement positions.

794. The authorities also advised that there is a BaoRuwes dealing with issues such as
granting and withdrawing approval for the appoiming prominent positions within an
insurance company, including the conditions anddseds to be met by such persons.

Securities Market

795. Article 63 of the Law on Securities Market of RStadbtishes that the authorised
participants of the securities market shall bellegéties and natural persons licensed by the
Commission to perform transactions with securites;h participants being stock exchange
intermediaries, brokers, investment advisors, amv@stment managers. Then, Article 12 of
the Law on Securities Commission of FBiH estabbstiat the Securities Commission shall
issue, suspend and revoke licenses for conductingtermediary activities in securities
trading. And finally, pursuant to Article 32 of theaw on Securities of BD, market
intermediary operations in BD may be carried outlesively by legal persons authorised by
the Securities Commission and registered with thrapetent court. Various articles of the
mentioned Laws define the procedure for the auskdrparticipants to obtain a license from
the respective Commissions.
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796. Pursuant to Article 67 of the Law on SecuritiesR$, shareholders of a broker-dealer
company may not be persons having committed amaodfegainst the economy, payment
operations, and contrary to their official duti€sr stock exchanges and for the Registry of
Issuers of Securities (hereinafter: the Registng) requirement of prohibiting criminals from
becoming significant interest holder is met becaupersuant to Articles 167 and 203 — only
banks, stock exchange intermediaries and certaie Sibdies may be shareholders of these
entities. However, the assessment team was natedféo the respective provisions of the
legislation of FBiH and of BD, which would requiaeclean criminal record of shareholders of
securities market intermediaries.

797. Articles 94, 159, and 202 of the Law on Securikitsgket of RS specify that the members
of the managing and supervisory boards and thetdir®e of broker-dealer companies, stock
exchanges, and the Registry may not be personsrsxut for criminal acts against economy
and payment operations, and against their offitigles, whereas Articles 110, 157, and 201
of the Law require that these persons have an pppte educational and professional
background. Article 91 of the Law on Securities kédrof FBIH establishes similar clean
criminal record and professional qualification regments for the directors of market
intermediaries. Article 45-47 of the Law on Sedast of BD sets out professional
gualification requirements for market intermedigyig@articularly for brokers, investment
advisers, and investment managers. However, theidaew legislation does not mandate a
clean criminal record of the managers of markeirmediaries in BD.

798. Furthermore, Articles 26 of the Laws on InvestmBahds of FBiH, of RS, and of BD
define a requirement of a clean criminal record foe members and shareholders of
investment funds. Article 68 of the Law on InvestinEunds of FBiH, Article 70 of the Law
of Investment Funds of RS and Article 70 of the Lamwvinvestment Funds of BD establish
similar requirements for the management of investnfands. However, the respective
legislation of RS, of FBiH, and of BD, as providexthe assessment team, does not set out
requirements for the professional qualificationsl axpertise of the directors and senior
management of investment funds.

Licensing or Registration of Value Transfer/ExchamegServices (c. 23.5)

799. Article 4 Paragraph 1 Indent (g) of the new AML Laefines currency exchange offices,
as well as legal or physical persons performingtthasfer of money or value as obligors
under the Law. The assessment team was advisedubhttransactions/operations can be
implemented only by banks and the Post Office.

800. Furthermore, the authorities stated that the tesireff money or value can only be done by
banks on the basis of relevant contracts, as veelhathe Post Office of BiH and by the
company Tenfore (which operates in BiH as an agEWestern Union).

801. Thus, the legislation in force does not provide famy licensing or registration
requirements in respect of persons involved in phavision of money or value transfer
services — particularly the Post Office and the gany Tenfore.

802. Moreover, under the current legislation, theredspnohibition or restriction for any legal
or natural person to be involved in currency exgeaand/or money transfer services, which
means that any person may engage in the aboveanedtiactivities without being duly
licensed and registered.

Licensing or Registration of Other Financial Instittions (c. 23.7)
803. Article 4 Paragraph 1 Indent (l)of the new AML Lalgfines certain financial businesses

(types of activities), which might be implementedibstitutions (other than those covered by
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the Core principles and those discussed under theri@ 23.5 and 23.6) Particularly, these
are legal and natural persons performing the faligvactivities:

e Sale and purchase of claims;

« Safekeeping, investing, administering, managingadwising in the management of
property of third persons;

 Issuing, managing and performing operations withitdend credit cards and other means
of payment;

» Financial leasing;
« Issuing financial guarantees and other warrantidscammitments;

« Lending, crediting, offering and brokering in neigtibn of loans.

804. As presented by the authorities, the activitietetlsabove can be performed only and
exceptionally by the financial institutions covereg the Core Principles (for example, by
banks, investments funds etc.), which are licemsetisupervised by the Banking Agencies or
the Securities Commission of FBIH and of RS.

805. However, under the current legislation, there iprahibition or restriction on any legal or
natural person being involved in the activitiesdltsabove. This means that any person may
engage in those activities without being duly |geth and registered. It is, however noted that
Article 73 Ban on Carrying out a Certain Occupation, ActivatyDuty) of the Criminal Code
of BiH provides:

(1) The security measure of ban on carrying ogedain occupation, activity or duty
may be imposed to a perpetrator who perpetratesiraigal offence with regard to
property entrusted or accessible to him by virtéidie occupation, activity or duty, if
there is a danger that such role could induce tbeepptrator to perpetrate another
criminal offence through the abuse of the occupataxtivity or duty with regard to
the property entrusted or accessible to him.

(2) The security measure of ban on carrying ogedain occupation, activity or duty
may be imposed for a term which exceeds one bgtmluteexceed ten years, counting
from the date the decision becomes final, withptteeision that the time spent serving
the punishment of imprisonment shall not be creditevards the term of this security
measure.

(3) As in the case referred to in Article 43ofnmunity Serviceparagraph 5 of this
Code, the execution of imprisonment may be ordagainst the perpetrator of a
criminal offence who, while performing communityrvg® as a substitute to
imprisonment, fails to act in accordance with th@nbon carrying out a certain
occupation, activity or duty.

(4) The perpetrator of a criminal offence who daesact in accordance with the ban
on carrying out a certain occupation, activity autgl during a probation period set in
a suspended sentence, may be treated pursuantetopithvision of Article 63
(Revocation of Suspended Sentence Caused by Faltndfil Particular Obligations
of this Code.

806. Irrespective of these provisions in the CriminaldE®f BiH, the evaluators were of the
opinion that the ban on carrying out certain octiopa does not ensure that the types of
activities specified above are adequately subjedicensing as required by the respective
criterion.
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Recommendation 23&32 (c. 23.4, c. 23.6, c. 23.pesuision/oversight elements only & c. 32.2d)

Relevance of Prudential Regulations to AML/CFT (23.4); Statistics on On-Site Examinations (c.
32.2(d))

807. Overall, the legislation provides a rather compnsine framework for regulatory and
supervisory measures applied for prudential purpdeerespect of financial institutions
covered by the Core Principles. All financial ihgtions under the regulation and supervision
of, respectively, the Banking Agencies, the InsoearAgencies, and the Securities
Commission are subject to prudential supervisios.sfich, they are required to maintain
adequate risk management systems and a structaueiren effective internal control. All
financial institutions licensed by the mentionegeswisory bodies are designated as obligors
under the new AML Law; hence, they are subject MLACFT supervision by those bodies.

808. Various sectoral laws establish procedures envisdge the licensing and prudential
supervision of financial institutions. As of theng of the assessment, there were no financial
groups operating in BiH. Nevertheless, Article 48he Law on Banks of FBiH and Article
103 of the Law on Banks of RS define that the antguecords and financial statements of a
bank shall also reflect the operations and findn@iedition of its subsidiaries both on an
individual and on a consolidated basis.

809. Available supervision tools include off-site suliace — through distant examination of
the reports, other documentation, and informatigongtted by supervised entities, and on-
site inspections — through site visits at theimpises. In exercising supervision, the relevant
authorities are entitled to access the completeiieatation held with the inspected entity
so that the activities in their authority can befpened”.

810. Further assessment of the adequacy of regulatatysapervisory measures is done in
consideration of availability of an appropriate ewypsion methodology, a supervision
planning procedure, and factual results of supenvias defined by the Core Principles.

Banks

811. Supervision methodologySupervision of banks is carried out by the Banldggncies in
accordance with the Laws on Banks of FBiH and of &%l the Decisions on Bank
Supervision of FBiIH and of RS. There is also thenit for Examination of Banks’
Compliance with Minimum Standards for Prevention ndy Laundering and Terrorism
Financing (hereinafter: the AML Supervision Manuaipvided by the authorities of FBiH,
which regulates the whole process of on-site exatiin in banks, including the planning
of inspection, evaluation of bank’s policies, prdeees for the implementation of adopted
policies, conclusion and follow up processes amdpsa testing’. These documents provide
a detailed description of the supervision processgsprocedures, including those stipulated
for the examination of various aspects of bankvées dealing with AML/CFT, and for the
assessment of their pertinent risks, as well astiyes to be taken prior to, in the course, and
as a result of on-site inspections in banks.

812. Planning of supervision:As presented by the authorities, there is an drsw@ervision
plan for banks, which includes both full scope datheted inspections. The authorities
provided examples of supervision plans for the ye#r 2008 and 2009, which appear to
specify (on a quarterly basis) the banks to bersigetl during the given year. The plans also
provides for the supervisory resources involve@iaminations, by defining on a bank-by-
bank basis the duration of inspection and the nurab@aspectors. However, the assessment

7S For further detail on supervisory access to basduthents and information please see the text uBderion 29.3.
® The evaluators were not provided with equivalefarimation with regard to the Republic of Srpska.
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team was not provided any information on how tlek-based approach in supervision is
applied in the planning process.

813. Results of supervisionSummarised statistics on on-site inspections akd&aonducted
by the Banking Agencies of FBiH and of RS are pmes# below. The statistics on
supervision for the last years shows that wheréas number of inspections could be
considered satisfactory (virtually, all banks hdwesen checked at least once in a year for
AML/CFT compliance), and the findings of the inspees appear to uncover the main
irregularities in the operations of the banks. To&l amount of the pecuniary sanctions,
which in fact are the only type of sanctions st@ped by the respective Laws on Banks,
appears low when compared with the range and nuofbeegularities.

Table 16: Summarised Statistics on On-Site Inspecins of Banks
Federation of Bosnia and Herzegovina

No of

v No of N_o o ins’;\)lgc(t)ifons insp(_ections Main irregularities identified Superv_isory Egita Zgﬁl;gl;g
ear obligors .obllgors involving EepleRiE (in respect of AML/CFT) L (1T TR E for
inspected AML/CET to AML/CFT) AML/CET
AML/CFT

* Incomplete e Ordersto
documentation about eliminate
customer identification determined

2005 24 23 - 23 | » Request for]  illegitimacies
documentation update and

« Insufficient monitoring|  irregularities.
and reporting.

* Incomplete e Ordersto
documentation about eliminate
customer identification determined

2006 24 22 - 22 | « Request for|  illegitimacies
documentation update and

« Insufficient monitoring|  irregularities.
and reporting.

* Incomplete e Ordersto 30.600
documentation about eliminate KM
customer identification determined

2007 21 18 - 18 | » Request for| illegitimacies
documentation update and

« Insufficient monitoring|  irregularities.
and reporting.

* Incomplete e Ordersto 35.000
documentation about eliminate KM
customer identification determined

2008 21 21 - 21 | « Request for| illegitimacies
documentation update and

« Insufficient monitoring|  irregularities.
and reporting.

Total 84 - 84 65.600 KN
Republic of Srpska
No of Moo ins';gcct)ifons Supervisory action PRELIlEy
Year Npof obligors ir}spec?ions il —— Ma}in irregularities identified taken (in respect of sanctions
obligors | . involving (in respect of AML/CFT) for
inspected AML/CET to AML/CFT) AML/CET
AML/CFT
* Incompletely * Ordersto 20.000
2005| 9 13 - 13 documented account remove KM
files irregularities
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Insufficient account
and transactior]
monitoring

Clients’ register with
profiles of physical andg
legal entities not in
existence yet
Inadequate
identification of
accounts at highe
levels of risk

Failure to report td
relevant authorities of
transactions in amount
equal or exceeding KM
30 thousand
Incomplete reporting tq
bank’'s  managemen
and supervisory board

N

found by
inspections.

2006| 9

13

13

Incompletely
documented  accour
files

"Know your client"
principle implemented
incompletely

Clients’ register with
profiles of physical and
legal entities not in
existence yet
Inadequate
identification of
accounts at highe
levels of risk

Failure to report tg
relevant authorities of
transactions in amount
equal or exceeding KM
30 thousand
Incomplete reporting
to bank’s managemer
and supervisory board
Inadequate training o
bank’s employees

N

f

Orders to
remove
irregularities
found by
inspections.

2007| 10

15

15

Incompletely
documented  accour
files

Inadequate
classification of clientg
in appropriate  risk
categories

Failure to report to
relevant authorities o
transactions in amount
equal or exceeding KM
30 thousand

"Know your client"
principle implemented
incompletely

N

Orders to
remove
irregularities
found by
inspections.

187




e Correspondent

relationships with
foreign banks
established

inadequately
¢ Inadequate training of
bank’s employees
e Out-of-date reporting
to bank’s managemer
and supervisory board

=3

¢ Incompletely » Ordersto
documented account remove
files irregularities

e Failure to report tg found by
relevant authorities on  inspections.
transactions in amounts
equal or exceeding KM
30 thousand

* Account and

transaction monitoring
2008| 10 10 - 10 incomplete

» Correspondent
relationships with
foreign banks
established
inadequately

* Internal audit
inadequate

» Out-of-date reporting
to bank’s management
and supervisory board

Total 51 - 51 20.000 KN

Insurance and Securities Market

814. The evaluators were not provided with any informafpertaining to supervisory activities

of the Insurance Agencies of FBIH and RS for emguAML/CFT compliance; this was
particularly the case with regard to the availépiliand adequacy of supervision
methodologies, supervision planning procedures facidial results of supervision carried out
by the mentioned bodies.

815. With regard to the supervision of capital marketipgants, the information provided by

the authorities refers to certain supervision pldegeloped on a yearly basis, indicating the
financial institutions to be inspected during tinveg year. However, those plans appear to set
out supervisory actions related to prudential suipem only and, indeed, fail to incorporate
relevant measures for ensuring appropriate riskdasipervision over activities of obliged
persons in terms of AML/CFT compliance.

Monitoring and Supervision of Value Transfer/Exchaye Services (c. 23.6)

816. BiH legislation does not define a specific agencypady to supervise activities of natural

or legal persons engaged in money/value transfdr exchange activities. According to
Article 68.2 of the new AML Law, supervision ovédretimplementation of the provisions of
the Law in respect of liable persons, which aresugtervised by special agencies and bodies,
shall be conducted by the FID. Thus the FID is oasfble for supervising activities of the
said entities for AML/CFT compliance.
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Effectiveness and efficiency (market entry [c. 23¢3 23.3.1, ¢. 23.5, c. 23.7]; on-going superwsio
and monitoring [c. 23.4, c. 23.6], c. 32.2d], saiocis [c. 17.1-17.3])

817. On-going supervision and monitoring of activitigsbanks entails the use of supervisory
tools such as off-site surveillance and on-sitepéstons, appropriate supervision
methodologies, and some planning of supervisoryiormet However, the results of
supervision, particularly the statistics on irregitles which were uncovered together with the
applied sanctions, did not provide sufficient grdsirior the evaluators to conclude that the
supervision of AML/CFT compliance by banks is effeg and efficient.

818. As to the supervision of insurance businessesalisence of relevant information did not
enable the evaluators to come to a conclusion enefficiency and effectiveness of the
supervisory measures aimed at ensuring compliandgd whe national AML/CFT
requirements..

819. Supervision of the securities sector, although appg to have some planning procedures in
place, is exercised for prudential supervision pags only and fails to incorporate an
appropriate risk-based AML/CFT surveillance compune

820. Although the new AML Law establishes supervisoryvpos of the FID in respect of the
persons engaged in the provision of money tranafet exchange services, there are no
mechanisms and tools available for monitoring am&ligng compliance of these persons with
national requirements to combat money laundering #errorist financing. Hence, the
evaluators arrived at the conclusion that such diamge is not provided for.

821. When it comes to the sanctioning regime and sanstevailable for AML/CFT non-
compliance, the duplication and overlap in two eliint pieces of legislation — the state
level AML Law on the one hand and the entity lekalvs on Banks of FBiH and of RS on
the other hand — establishing sanctions in the fofnpecuniary fines for the failure of
banks to meet the AML/ CFT requirements would iteMy lead to ambiguities in the
application of sanctions under the AML Law and thspective Laws on Banks. Due to this
duplicative nature of sanctioning provisions, adlwes to the ambiguity as to which laws
and which provisions would be applied for sanctignihe obligors, the evaluators were not
able to conclude on how proportionate and dissea#ine sanctions established by the
applicable legislation are.

822. Furthermore, sectoral laws regulating activitieshia insurance market fail to provide for
supervisory powers of the respective bodies to renthat financial institutions adequately
comply with the AML/CFT requirements; this refers the sanctioning power, as well.
Moreover, the sanctions provided by the applicdédgslation for the insurance market are
of pecuniary nature only; that is, neither the ML Law, nor the respective sectoral laws
provide for administrative sanctions (such as r@pt and restricting the powers of
managers, withdrawal of license etc) for non-coame with AML/CFT requirements.

823. Finally, certain requirements of the new AML Lavearot enforceable; that is, there are
no sanctions stipulated in case of the obligortufa to comply with those requirements.

824. Based on the facts set forth above, the evaluater®f the opinion that no effective and
sufficient measures have been taken to ensure @mopl by financial institutions with the
national AML/CFT requirements.

Recommendation 25 - Guidelines

Guidance for Financial Institutions and DNFBPs (25.1 - Guidance)
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825. Based on the previous AML Law, the Minister of Séyuof BiH’” in 2004 issued the
Book of Rule&® on Data and Information, which sets out a numlhémportant issues related
to the AML/CFT activities of obligors; particulartjefining:

* Indicators for recognising suspicious transactions;

» Customer identification in case of non-face-to-fae@sactions;
* Record keeping rules;

» Identification of connected transactions;

» List of low-risk countries;

* Procedures for reporting to the FID (both CTR an&®5

e Cross-border transactions;

» Correspondent banking;

* Treatment of high-risk clients and transactions.

826. Whereas the contents of the Book of Rules on Dath laformation appears to be
comprehensive in order to assist obligors to imgletrand comply with their respective
AML/CFT obligations, the meetings with obligors,ripeularly with the representatives of

DNFBPs, indicated that many of them lack a propedenstanding of the provisions and
practical implementation of the Book of Rules ortddand Information.

Recommendation 30 - Resources

827. As presented by the authorities, the bodies witbpoasibility for supervising the
implementation of the AML/CFT legislation by all lajor financial institutions are the
following:

i. The FID as the national financial intelligence unit

ii. Banking Agencies of FBiH and of RS as the superyidodies for banks and micro-credit
organisations:

iii. Insurance Agencies of FBiH and of RS as the superyibodies for insurance companies
and intermediaries;

iv. Securities Commissions of FBiH, of RS, and of BD the supervisory bodies for
brokerage companies, stock exchange, fund managesoppanies, investment funds,
mutual funds, as well as for banks licensed byGbenmissions for doing custody and
broker-dealer business;

828. The bodies responsible for the supervision of fam@ninstitutions — that is the Banking
Agencies, Insurance Agencies, and Securities Cosionis — are independent institutions
under the laws regulating activities of these tntitins”®..

829. According to Article 5 of the Law on Banking Ageasiof FBiH and of RS, professional
activities on behalf of the Agencies can be perBnby examiners that have passed the

" The FID is a structural division of the State Istigation and Prevention Agency (SIPA) within thenlgtry of Security.
8 The status of the Book of Rules on Data and In&tiom as “other effective means” is discussed actmmencement of
Section 3 above.
9 Namely, Articles 1 and 5 of the Laws on Banks il B=BiH and of RS, Article 5 of Laws on InsuranweBiH, FBiH and
of RS, and Article 244 of the Law on Securities krof RS.
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professional expertise exam. The conditions andneraaf passing the professional expertise
exam are prescribed by the Management Board ofrdbpective Agency. However, the
management board of the Banking Agencies havenstiladopted the relevant documents.

830. Both the management and the staff of the Bankingeng&ges are subject to the
confidentiality requirements set out by Article @Bthe Laws on Banking Agencies of FBiH
and of RS. The same principles are set forth biclerti8 of the Laws on Insurance of FBiH
and of RS, and by Article 269 of the Law on SedesiMarket of RS.

831. Lack of training is a major problem throughout alpervisory bodies, with some relative
“advantage” of the Banking Agencies, which seenbéan a better position in terms of the
frequency and coverage of training events atterijethe staff. The Association of Banks
mentioned that they also play an active role inaarggation training events; however, no
statistical evidence of such engagement was prdviai¢he assessment team.

832. Table 17 below summarises the available statistiatd on the training events attended by
the staff of supervisory bodies:

Table 17 — Training events for the financial sector

Year Number of Staf; f‘tt_e'?dance Total number
training events 0 e:;‘a'?]'t';g of staff*
Banking Agency of FBIH 2005 7 9 3
2006 6 13 3
2007 7 13 3
2008 6 12 3
Total 26 47
Banking Agency of RS 2005 1 1 3
2006 4 4 3
2007 2 4 2
2008 2 2 2
Total 9 11
Securities Commission 2005 1 2 20
of FBIiH
2006 1 2 20
2007 - - 20
2008 - - 20
Total 2 4 80

Table 18: Training and outreach provided by the Baks Association of Bosnia and
Herzegovina

Description Number of | State Notes
participants | institutions
attending
Compliance Including 39 Yes Seminar
Customer Due Diligence ang
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Anti-money Laundering

Sarajevo, March, 21-23,
2005.

Instructor from
Belgium,

Certificates circulated
after the Seminar

Practical Aspects of Approx. Yes Seminar organised for
Implementation of Laws and 100 all institution under
Rules of Procedure in obligation upon the Law
Eﬁgkp'{g%osrﬁﬁgﬁ d%?i?r:rs]ems Certificates circulated
after the Seminar
Fojnica, September 28-
29.2006.
Prevention of Money 29 Yes Two instructors from
Laundering Netherlands
Sarajevo, December, 12-14,
2005.
Issues of Practical 40 Yes Round Table with
Implementation of the Law responsible individuals
on Prevention of Money from banks and the
Laundering representatives of FIU
April 4, 2006 and authorised agencie
Money Laundering 34 Yes Seminar
Sarajevo Instructor from
October 24-26, 2009 Luxembourg
Certificates circulated
Annual Meeting: Banks and | 30 Yes Round Table at the
Supervision level of general
Bjelagnica managers of banks_ and
supervisory authorities
November 3, 2006 (one of topics was
implementation of the
Law on Prevention of
Money Laundering
Issues of practical 40 Yes Round Table with
implementation of the Law responsible individuals
on Prevention of Money from banks and the
Laundering representatives of FIU
March 3, 2007. and authorised agencie
Prevention of Money 1 No International Seminar in

Laundering
Practical Experience.
April 19-27.2007

Luxembourg

"
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Proposals to Advance the | N.A. N.A. Letter forwarded to the

Work of Reporting FIU with harmonised
Application Software proposals of banks
Prevention of Money 52 Yes Seminar
Laundering

Instructor from Belgium
Sarajevo

March 10-12, 2008.

Meeting with the FIU 3 Yes Written information
Directors, prepared after the
October 23,2008, meeting and submitted
to all banks

Legal Protection of the AML| 30 Yes Round Table with
Coordinators and Pressing responsible individuals
Issues in Daily from banks and the
Implementation of the Law representatives of FIU

7]

Sarajevo and authorised agencie

December 12.2008.

Prevention of Money 50 Yes Seminar

Laundering Instructor from
Sarajevo Switzerland

March 30- April 1, 2009 Certificates circulated
Regular meeting of the 19 meetings| |If

Prevention of Money

. =) necessar
Laundering Commission y

833. Except as specified in Table 18, other supervisggncies did not provide any statistics
on trainings; nor did they refer to the participatiof their employees in internal or external
training events.

3.10.2 Recommendations and comments

Recommendation 17

834. Establish proportionate and comparable sanctionsném-compliance with AML/CFT
requirements throughout the applicable legislatfbarmonise the sanctions stipulated by
different entity level laws) and remove all ambiges on the applicability of sanctions under
the new AML Law.

835. Amend legislation to provide for the sanctioningmeos of the respective supervisory
bodies in the insurance market.

836. Ensure that all requirements of the AML Law areoecéable (that is; sanctions are
stipulated for non-compliance).

837. Establish administrative sanctions to be appliethéoparticipants of the insurance market
for non-compliance with AML/CFT requirements.
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838. Review all sanction to ensure that they are effeciproportionate and dissuasive.
Recommendation 23
839. Amend legislation to introduce:

a) a prohibition for criminals and their associdtesn holding a significant or controlling
share in securities market intermediaries in FBild @ BD;

b) a requirement for a clean criminal record of th@nagers of market intermediaries in
BD; and

c) requirements for professional qualifications aexpertise of directors and senior
management of investment funds in FBiH, in RS, iar8D.

840. Define licensing/registration procedures for thespas involved in money transfer and
exchange services, as well as for the persons iskeygrofessional activities of sale and
purchase of claims; safekeeping, investing, adrdriigy, managing or advising in the
management of property of third persons; issuingnaging and performing operations with
debit and credit cards and other means of paynigsujng financial guarantees and other
warranties and commitments, and lending, creditrifigring and brokering in negotiation of
loans.

841. Steps need to be taken to harmonise the efficiefayonitoring activities in respect of
persons involved in money transfer and exchangdeitaes.

842. Provide for efficient, sufficiently frequent, ridkased supervision of financial institutions.
Recommendation 25

843. FID and all other competent authorities need tmohice measures aimed at ensuring that
obligors (especially the representatives of DNFBRa&ye a proper understanding of their
obligations under the AML/CFT framework.

844. As to guidance, whilst the provision of compreheasind exhaustive lists of indicators
for identifying suspicious transactions and persisnsommendable, supervisory authorities
should ensure that such indicators are not intexgr@s being conclusive such that the
examination of transactions is only guided accaylinvithout any flexibility..

Recommendation 29

845. Clearly define the supervisory processes of the &fd establish mechanisms for the
enforcement of its decisions regarding removalredgularities in the operations of persons
under obligation.

846. Provide for adequate powers of supervisors inisarance market to monitor and ensure
compliance with AML/CFT requirements and to takéoecement measures and sanction both
the institutions/businesses and their directorgdgsemanagement for incompliance with
AML/CFT requirements.

Recommendation 30

847. Provide for an adequate structure, funding, stgffand technical resources available for
supervision of implementation of the national AMECrequirements by DNFBPs.
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848. Define professional standards (including confiddityi and integrity requirements), and
required expertise/skills of the staff of bodieplementing supervision of DNFBPs.

3.10.3 Compliance with Recommendations 17, 23, 29 and 30

Rating Summary of factors underlying rating

R.17 PC * Duplication and overlap in the state level AML Lamd the
entity level Laws on Banks of FBiH and of RS.

» Lack of proportionate and comparable sanctionsuiiiout the
applicable legislation.

* Lack of legislatively provided sanctioning powerd the
respective supervisory bodies in the insurance etark

* Not all requirements of the AML Law are enforceable

» Lack of administrative sanctions applicable to plagticipants of
the insurance markets.

R.23 PC * No prohibition for criminals and their associatesni holding a
significant or controlling share in securities n&trk
intermediaries in FBiH and in BD.

* No requirement for a clean criminal record of thanagers of
market intermediaries in BD.

* No requirements for professional qualifications @axgertise of
directors and senior management of investment funds

» Lack of licensing/registration procedures for pessmvolved in
money transfer and exchange services, as wellrabdgersons
exercising professional activities of sale and pase of claims
safekeeping, investing, administering, managingawising in
the management of property of third persons; igsuimanaging
and performing operations with debit and credidsaand othe
means of payment, crediting, offering and brokeriig
negotiation of loans.

* No effective monitoring of the activities of therpens engaged
in the provision of money transfer and exchangeices.

» Lack of efficient, sufficiently frequent, risk-babsupervision of
financial institutions.

R.25 PC (in relation to Criterion 25.1 — guidance)

* Many of the obligors (especially the representatioEnon-bank
financial institutions) fail to have a proper ungteanding of theif
obligations under the AML/CFT framework

+ Not all sectors have developed indicators for sugps
transactions.

* No specific guidance issued to all sectors of tidustry other
than the implementing guidance under the Book dé&u

Impact of the above on the effectiveness of theegys
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R.29

PC e Lack of clearly defined supervisory powers of tH® and no
mechanisms in place for the enforcement of its dieas
regarding removal of irregularities in the operat@f obligors.

« Lack of adequate powers of supervisors in the arste marke
to monitor and ensure compliance with AML/CFT regquoients
and to take enforcement measures and sanction theath
institutions/businesses and their directors/semianagement for
incompliance with AML/CFT requirements.

3.11 Money or value transfer services (SR.VI)

3.111

Description and analysis

849. The evaluators have been informed that money arevihnsfer services in Bosnia and

850.

Herzegovina can only be provided by the banks hadPbst Office and are governed by the
Law on Payment Transactions.

In BiH 23 banks, through their 652 branches, hawdiract relationship with a major
international money transfer service provider. Bheanks have appointed agents, as does the
Post Office, for providing money transfer servicekwever, the majority of banks have
signed agreements with Tenfore Ltd (Cyprus) to pl@wmoney transfer services in Boshia
and Herzegovina. These banks cannot appoint suiisagéenfore d.o.0 in Bosnia and
Herzegovina is the Customer Service Centre for drenktd (Cyprus). Tenfore Ltd (Cyprus)
represents the same major international money feasgrvice provider. Tenfore d.o.0 has
developed an Agent Compliance Manual ‘for use bgfdee employees, all bank employees
that are relating in any way in offering the [naofeservice provider] service’. Tenfore d.o.o
has also appointed a Compliance Officer whose respilities include compliance
monitoring; training for all staff involved in Teoife activities; proper record keeping and
reporting as mandated by the regulators; updatfnompliance Programme; developing a
list of indicators for suspicious transactions aedsuring compliance with laws and
regulations. Tenfore d.o.o is not a licensed ingth in the financial services sector and is not
recognised as an obliged entity under the AML L#wloes however appear to be taking a
monitoring role for those under contract with nmcluding in the reporting of suspicious
transactions.

851. The Post Office provides money transfer servicesuigih a contract signed with one of the

banks that has direct arrangements with the intiemel service provider. It operates through
about 170 branches and settles daily with the aotitvank through its settlement account. All
payments for money transfers are paid in cash.Pidst Office is an obliged entity under the
AML Law but is not supervised for this purpose. &s obliged entity the Post Office has
appointed a Compliance Officer who monitors alhsa@ctions that are suspected to involve
money laundering or the financing of terrorism amdo reports accordingly to the FID in
terms of Articles 13 and 14 of the old LPML — nomarisposed to Articles 30 and 31 of the
new AML Law. The Post Office claims to have theimninfrastructure in place, including
that for the monitoring of connected transactiofs.this end, its internal procedures require
customer identification for payments of 5,000 KMiaver.

852. Criterion SR VI.1 requires the designations of awemore competent authorities to

register or license natural or legal persons teeaopm money or value transfer services. Such
competent authorities shall be responsible for gmgucompliance with licensing and/or
registration requirements.
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853. In Bosnia and Herzegovina it is only banks that @tewed to provide money transfer
services. Consequently, since banks are alreadydable entities under the regulation and
supervision of the Banking Agencies of FBiH and iRRSpectively, Bosnia and Herzegovina
does not require a separate licensing regime. pfamed above, however, banks that have
direct contractual agreements to act as agentsrioimternational money transfer service
provider can appoint sub-agents. Indeed the LawPayment Transactions (Article 14)
provides for this possibility while requiring th#tie agent must be authorised to perform
payment operations. It is not clear how this appt® the Post Office which, as an obliged
entity, is not apparently licensed and supervisesdAML compliance. This also applies to
any other entities that are appointed as agents.

854. Criterion SR VI.2 requires that all money or vatuensfer service operations be subject to
the applicable FATF 40+9 Recommendations. Accordingrticle 3 of the old LPML (now
Article 4 of the new AML Law) banks and Post Officare obliged entities. Article 3 further
recognises as obliged entities or persons those &gl natural persons performing transfer of
money or value. Tenfore d.o.o0 is not however carsid as an obliged entity since, as
informed, Tenfore d.o.o does not handle clienesactions directly.

855. Since in Bosnia and Herzegovina money or valuestegsirservices can only be provided by
banks and banks are subject to AML compliance mang by the relevant Banking
Agencies, there are adequate systems in placedoitoning compliance as part of the overall
supervisory regime of the banking sector by thewvat Banking Agencies at the Entities
level. As stated, however, there do not appeaetarty systems in place to monitor the Post
Office (Criterion SR VI.3).

856. Criterion SR VI.4 requires authorised money or gdlansfer operators to maintain a list
of their agents. There are no requirements to éffisct although, as stated earlier in the
Report, banks under contract with Tenfore Ltd (Qgprare not authorised to appoint agents.
However according to the ‘Agent Compliance ManwélTenfore d.o.o (Section 1) it is stated
that ‘In addition to the Tenfore Compliance Progmaenfor the entire network of over 600
locations, each bank runs their own compliance qamoge according to the law of Bosnia
and Herzegovina'. The ‘over 600 locations’ refertedare with reference to the contracting
banks’ branches.

857. Money or value transfer operators should be subjeceffective, proportionate and
dissuasive criminal, civil or administrative sapnas in accordance with criterion SR VI.5. As
obliged entities under the both the old and the AdMN. Law, banks (in providing money or
value transfer services), the Post Office and aggll or natural person performing transfers
of money or value are subject to sanctions as geavfor by the LPML under Articles 39 and
40 — transposed to Articles 72 and 73 under the AB Law. In the case of banks,
however, these are subject to further sanctiomsrims of the Law on Banks — but see Section
3.10 above in relation to Recommendation 17.

3.11.2 Recommendations and comments

858. Money or value transfer operations are exclusipetvided by banks most of whom have
contractual agreements with Tenfore Ltd (Cyprugnfére d.o.o in Bosnia and Herzegovina
is not a licensed or supervised entity. Money duedransfer services are also provided by
the Post Office which, however, does not appebeta licensed and supervised entity.

859. In the light of the foregoing it is recommendedttiize provision of money or value
transfer services be reviewed particularly to emgbhat the Post Office or any other agents
appointed outside the banking system are subjesupervision. Moreover the Bosnia and
Herzegovina authorities may wish to examine theraimms of Tenfore d.o.o within the
context of the obligations of the obliged entitigsder Article 3 of the old LPML — now
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3.11.3

Article 4 under the new AML Law. Indeed, througtettAgent Compliance Manual’, the
company already seems to be imposing upon itseldiceAML obligations, in particular in
reporting and providing information to the FID. $his a positive initiative on the part of
Tenfore d.o.o., however if there is a need for denfd.0.0. to impose such obligations this
need should be officially formalised through thevieML Law.

Compliance with Special Recommendation VI

Rating Summary of factors underlying rating

SR.VI

PC + Money transfer services provided by Post Officedseto be
supervised by the relevant authorities;

« Need to re-assess position of Tenfore d.0.0 visait
relationship with the FID and the new AML Law;

« Need to clarify position re sanctions for bankgha light of the
new AML Law and the Laws on Banks.
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4. PREVENTIVE MEASURES — DESIGNATED NON FINANCIAL B USINESSES AND
PROFESSIONS

Generally

860. Article 3 of the old LPML, now transposed into Atd 4 under the new law, establishes
the range of obliged entities and persons (refeiwess ‘persons under obligation’ in the new
law) that are subject to the obligations underltine. According to the old LPML, apart from
the financial sector, the following (Table 19) atbject to the AML Law as ‘designated non-
financial businesses and professions’ (DNFBPS).

861. As indicated in Table 19 below, with some minoreptoons, DNFBPs as defined in the
Glossary to the FATF Methodology are broadly codepg Article 3 of the old LPML —
Article 4 of the new AML Law. However:

* There are no indications in the old LPML or anyesthaw that ‘internet’ casinos are
covered — under the new law under Article 4 thera reference to ‘internet games and
games on other telecommunications means’ but tladuators do not interpret this to
include internet casinos, and in any case the laly provides measures for land-based
physical casinos and gaming houses;

» Public Notaries are indicated as a separate piofesom the legal profession and thus
the obligations under the old LPML positively appty any activity they undertake. But
the evaluators have been informed that the maiwitgcin this profession entails all the
operations covered by the FATF Methodology Glos$aryLawyers and Notaries’ — the
situation is however changed under the new lawesiAticle 39 now specifies the
circumstances under which a notary public, like ylers, becomes subject to the
AML/CFT obligations;

* The accountancy and audit profession is also shewsva separate profession and would
thus again positively cover all the operations luf tprofession as encouraged by the
FATF Methodology. However, the operations for ‘asctants’ as defined and covered
under the Glossary do not necessarily fall withie pperations of this profession in
Bosnia and Herzegovina. In particular because aoraance with Article 4(2) of the old
LPML, this profession is obliged under the Law wHparforming an audit function or
performing accountancy services on behalf of antlidt follows therefore that the
accountancy profession is not within the scopemfecage as required under the FATF
Methodology — the situation is unchanged undenthe law;

» Trust and company service providers are not indwatethe concept of trusts and trust and
company service providers is not known in Bosnid &terzegovina. Public Notaries
however do undertake certain related operationsgxample when acting as a formation
agent of legal persons. Public Notaries are alreaulyobliged professiogua Public
Notaries under the old LPML. The situation has geahunder the new AML Law.
Article 3 of the new law defines a ‘person provglientrepreneurial services (trust)’ as a
trust and company service provider. Indeed it @ understood why the definition
includes the word “trust” when the BiH authoritielaim that the concept of ‘trusts’ is
unknown in the country.
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Table 19 — Comparative FATF/LPML Designated Non-Fimancial Businesses and

Professions

FATF Methodology (Glossary)

BiH LPML — Art 3 (old) as revised in Art 4(new)

Casinos (which also includes intern

casinos)

efasinos, gaming houses and other organisatior
games of change and special lottery games

Real Estate Agents

Real Estate Agencies

Dealers in precious metals
Dealers in precious stones

Trade in precious metals and stones and prod
made from these materials

Lawyers, notaries, other independent le
professionals and accountants

- buying and selling of real estate;
managing of client money, securities
other assets;

management of bank, savings or securi
accounts;

creation, operation or management
companies;

creation, operation or management of le
persons or arrangements and buying
selling of business entities.

gBlublic notaries, lawyers, law firms and their st
when acting for or on behalf of clients;

buying and selling of real estate;

ar managing of client money, securities or ot
assets;

tieSmanagement of bank, savings or securi
accounts;

of creation, operation or management of compan

» creation, operation or management of le

ga persons or arrangements and buying and se

ANyt husiness entities.

(see above)

Public notaries, lawyers, accountantdijtors and

services and tax counselling services

Trust and company service provide
provide any of the following services
third parties:

- acting as a formation agent of legal persg
acting as (or arranging for another perso
act as) a director or secretary of a compa
a partner of a partnership, or a simi
position in relation to other legal persons
providing a registered office

acting as (or arranging for another pers
to act as) a trustee of an express trust;
acting as (or arranging for another pers
to act as a nominee shareholder
another person.

2rBersons providing entrepreneurial services (tr
tavhose activity is to provide third parties with t
following services:

ns establishment of legal person

Nd0to perform board management duties or en

iNY,other person to perform such duties;

lar 1o provide legal person with registered seat
rental business mailing address;

« to perform duties or enable another person

»0N perform duties of manager;

» to use, or enable another person to use sk

*0N \which belong to another in order to exercise ri
for of suffrage.

1s of

ucts

aff

her
ties
es;

gal
lling

legal or natural persons performing accounting

ust)
he

able
or
to

ares
ght

Other DNFBPS in Article 3 now Article 4 (new)

Pawn brokers Offices
Privatisation Offices
Travel Agencies (excluded under the new law)

Legal and natural persons distributing money
property for humanitarian, charitable, religio
educational or social purposes

or
IS,

Organising and executing auctions;
Trading with works of art, boats, vehicles

aircraft.

Td
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862. On the other hand, as also indicated in Table 1fi¢cl& 3 of the old LPML — transposed

into Article 4 of the new law - extends the scofecaverage of the AML/CFT preventive
measures to other businesses and profession whidhg opinion of the BiH Authorities
could be vulnerable areas for money laundering thedfinancing of terrorism. It must be
mentioned that further to the list in Table 19, &ML preventive measures are also extended
to the Post Office which, for the purposes of tRigport, is included under Section 3 —
Financial SectorPer sethis is a commendable initiative on the part & #huthorities of
Bosnia and Herzegovin®.

4.1 Customer due diligence and record-keeping (R.}12

(Applying R.5 to R.10)

4.1.1 Description and analysis

Application of Recommendation 5 — Customer Due Bédnce Procedures

863.

In general the analysis of Recommendation 5 andfitidings and comments under
Section 3 of this Report for financial institutioméso apply to DNFBPs in applying the
implementation of Recommendation 5. Some exceptiondifferences, which will be
examined in the following paragraphs, however exist

864. There are no provisions for customer due diligaiacke applied specifically by DNFBPs

in the old LPML. But Articles 7 and 8 provide somgpgidance to certain sectors as it does for
the financial sector. While the provisions of Al#is 7 and 8 of the old LPML have been
retained in the new AML Law, the situation has hegresomewhat changed under the new
AML Law which now includes Section VI governing tleties and tasks of the legal and
accountancy professions.

Casinos

865. Article 7(7) of the old LPML requires casinos, gagihouses and other organisers of

games of chance and special lottery games to fgenidt full CDD procedures) a customer
when conducting a transaction of 5,000 KM or mdtgis obligation has been retained under
Article 14(7) of the new AML Law which further reigas that the identity is ‘checked’ — or
verified. Article 8(1)(3) of the old law on the ethhand, in establishing the identification
records required, states that, as a minimum, f@inog, this should include the name,
surname, permanent address, date and place ofdnictthe personal identity number of the
natural person who enters the establishment o§ia@agaming house or other concessionaire
for special lottery games. This obligation has admsgen retained in the new law under Article
44(1)(c). It appears therefore that, for casintbg procedures under the law require
identification both at the establishment of a besgrelationship (entrance) and at transaction
level (5,000 KM)

866. The evaluators met with the representatives obtilg casino licensed in FBift. It was

confirmed that the casino does not provide for ggnthrough the internet — in any case both
the old and the new AML Law do not recognise iné¢rcasinos as an obliged activity. Hence
the customer identification procedures are appdiethe physical level to individual natural
persons. The casino representatives claim thataltiee size of the organisation employees
eventually know all guests — almost implying ametat of complacency in the application of
the identification procedures. The procedure fdirst time guest is a simple registration
process where, through the use of a photographndgei) the casino captures all data and

80
81

See comments and analysis of Recommendation6120land 24.
It is understood that a large foreign owned imaional casino will be established in the&lRy District.
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issues an ‘entrance’ card which in future must tEsgnted on each visit to allow entrance.
The identification procedures for exchanging mometp playing tokens and vice-versa
require the production of the ‘entrance’ card fanoaints exceeding 5,000 KM. All
transactions are recorded to check for accumulati@mounts. Payments are effected in cash
(KM or Euro) against identification and no winnigrtificates are provided. The casino
however does not apply a risk-based approach nes dio check identification against
‘designated’ lists.

Real estate agents and dealers in precious metaigiaalers in precious stones

867. The evaluators did not meet with representativerealf estate agents. However from the
discussions with some of the authorities the Teantlades that there is little being done in
this area on customer identification. It appeasgetailed below, that in the case of real estate
agents, not even lawyers or public notaries aréhefopinion that they should be obliged
under the AML Law and hence tbaly identification that is done is that required torgaut
the transaction or complete the contract as isiredy the law specific to their profession.
This is a clear indication of the non-applicakilaf the law where the authorities are not
taking any action.

Dealers in precious metals and precious stonespardons trading in works of art, vessels, vehicles
and aircraft

868. The evaluators did not meet with representativesladlers in precious metals and/or
stones or other high value traders. The old LPML mt provide for any specific customer
due diligence procedures for this sector of DNFBEsnsequently dealers are obliged under
the general obligation of identification of custosér transactions of 30,000 KM or more —
but there is no indication whether the payment tade in cash or otherwise for the
identification procedures to be applied.

869. The new AML Law, in retaining dealers as obligedspes and subject to undertaking
identification procedures as defined above, haselew introduced provisions on ‘Cash
Payment Restrictions’ under Article 29. Article @hibits any other person or legal entity
in Boshia and Herzegovina that is not a ‘persoreumdbligation” under Article 4 of the new
AML Law and who is in the business of trading owoyding services from accepting
payments in cash for the amount of 30,000 KM orrowglthough through this provision a
number of trading entities and persons will be matcally excluded from the provisions of
the law, yet the evaluators express doubt as texkent of compliance monitoring that the
authorities can exercise in this regard.

870. The situation is similar for persons trading in of art, vessels, vehicles and aircraft
who, in terms of Article 14(6) of the new AML Laweaobliged under the general obligation
of identification of customers for transactions3ff,000 KM or more. The evaluators that
during 2009, car dealers submitted 53 CTRs to thari€ial Intelligence Department.

871. There are serious concerns on the extent of ansseagplicability and effectiveness of
the implementation of the law within this sector.

Notaries and Lawyers

872. When meeting the legal profession, including pulblataries, through the Chamber of
Lawyers and the Chamber of Notaries for both FBitdl &S it became clear that both
professions are strongly opposed to being subjdctéde provisions of the AML Law. The
Chamber of Notaries of the RS, for example, stdated since the notary service started
operating a year before, about 100,000 contractealnestate had been completed. For these
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purposes, the notary primarily identifies clienssrequired under the Law on Notaries and not
as required under the AML Law — the argument bdireg the specific law applied to the
profession and not the general law at State lemethe prevention of money laundering.
According to the FID, notaries have submitted 1640Rs within the first 9 months of 2009.

873. The new AML Law under its specific Section VI irlagon to the legal and accountancy
professions stipulates the procedures that areet@gplied by these professions for the
identification and monitoring of clients. Articl®d4equires the identification of the client or
his legal representative or authorised person hadeéneficial owner in accordance with the
general provisions of the law, including that anjssing data is to be collected directly
through a written statement of the client or hizresentative. There does not appear to be an
obligation, however, to verify the latter. Moreovehe new law provides that such
identification procedures and monitoring of a diare to be applied to ‘a degree and extent
corresponding to their scope of work.”. The evedtmcannot understand this provision when
the law itself is already establishing when — seticke 39 — and how — see Article 40 — the
legal profession is to apply the identification @edures established by the law. Moreover,
despite the new legal provisions, the evaluatorsame concerned on the awareness and
effectiveness of the implementation of the lawhia kegal profession.

Auditors and accountants

874. The evaluators also met with the Union of AccoutgarAuditors and Financial
Professionals (such as tax advisors) of FBiH ardUhion of Accountants and Auditors of
RS. Through these meetings the evaluators couleéstablish the degree of implementation
of the customer identification obligations undee thML Law by the accountancy/auditing
profession. Neither Union appears to fully underdteor acknowledge the customer
identification procedures to be applied by thisfeseion under the AML Law and, much less,
the concept of the beneficial ownership. Thereefinitely no awareness or knowledge by the
Unions as to whether or not accountants do in echpply customer identification
procedures as required by the AML Law.

875. As defined above for the legal profession, Artiéleof the new law now defines the specific
customer identification obligations under the laMotwithstanding the new legal provisions,
however, the concerns expressed by the evaluatdhssi report on the lack of awareness and
effectiveness of implementation of the law, aglfierlegal profession, also remain.

876. The evaluators also met with the Office for Auditimstitutions in FBiH and the Office
for Public Sector Auditing of RS. From the discoss held the evaluators conclude that the
role of both offices within the public sector aumit does not call for customer identification
procedures. In fact these offices are not recograseobliged entities under the AML Law.

Privatisation agencies

877. The evaluators further met with representativethefPrivatisation Agency of FBiH, the
Investment Development Bank of the RS and the Bsation Directorate of the Bko
District.

878. The Privatisation Agency of FBiH, which is a recisga obliged entity under Article 3 of
the old LPML — now Article 4 under the new law -svastablished in 1997 under its specific
law. It is responsible to implement the Law on fevatisation of Entities through the
privatisation of entities in which the State ownsremthan 50%. The Agency is identified as
an obliged entity under the AML Law and has itemal Committee for Money Laundering
responsible for ensuring compliance with the Lahe €valuators have been informed that the
Agency applies strict identification procedureswdwer it was explained that identification
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procedures are done through references that avedptbthrough tax documentation, such as
the income statement of the buyer. There doespp#aa to be any procedure in place for the
identification of the beneficial owner if the pueder is another legal entity. The evaluators
conclude that the identification procedures do mesipect or reflect those required by the
AML Law but rather a ‘test assessment’ on the fai@nviability of the purchaser, the
business plan and related tax payments.

879. The Investment Development Bank took over the pigation function for the Republic of
Srpska to the extent that it controls and monigmgernment capital. Since all contracts are
done directly between the Government and the iovesith payments in settlement going
through the banking system, the Investment DevetopnBank is of the opinion that
customer identification has to be done by the barksce the Investment Development Bank
has no internal customer identification procedufes the privatisation process. The
Investment Development bank claims it does not idendtself as an obliged entity under
Article 3 of the old LPML — now Article 4 under thew AML Law. FID are clears that the
Investment Development bank is a person under atixig.

880. The Privatisation Office, now forming part of théfi®e of Public Asset Management of
the Bitko District is an obliged entity under Article 3 thfe old LPML. It remains so under
the new legislation (Article 4). The Privatisati@ifice is responsible for the privatisation of
State entities in the District. Although the Dim@te claims to have internal procedures for
customer identification it appears that, similar ttee FBIH Privatisation Agency, such
procedures are only in the form of an assessméiiniaricial viability, business plans and tax
payments. Moreover, the &o District Privatisation Office informed the evators that it
has no procedures in place to examine whethemntresior (buyer) has any criminal records.
The concept of beneficial ownership and the ohilbgetor identification in the case where the
buyer is another legal entity does not appear igt ex acknowledged.

Application of Recommendation 6 — Politically Expes Persons

881. As already stated under Section 3 of this Repafifi€ally Exposed Persons (PEPSs) are
not recognised under the old LPML. PEPs are onty partially addressed for the banking
sector through the Decisions on Minimum Standarfd$@® respective Banking Agencies of
the Federation of BiH and the Republic of Srpskant¢, under the old LPML there are no
provisions for DNFBPs on their treatment of PEPswatomers/clients. None of the DNFBPs
met by the evaluators had in place any internalocoer identification risk based procedures
and hence the concept of PEPs is hot known or nesed in the activities of DNFBPs.

882. With the introduction of a risk-based approachdostomer due diligence under the new
AML Law, and with the identification of PEPs, adided in the law, as a sector that calls for
intensified identification and monitoring procedsire enhanced customer due diligence -
DNFBPs will be required to establish internal cohtprocedures that are risk based in
identifying high risk clients, such as PEPs, amat fbrovide to the application of enhanced
identification and monitoring procedures. Howewdr then, the concerns expressed by the
evaluators as detailed above remain.

Application of Recommendation 8 — Threats from newdeveloping technology

883. As explained in Section 3 there are no provisiamsdbliged persons to examine and
assess threats to money laundering or terrorisinfimg arising out of new or developing
technology. DNFBPs met by the evaluators showedamzern on this matter as, according
to them, this is a matter that does not concernwtag they operate. Indeed, the evaluators
opine that the DNFBPs that they met did not appedre fully aware of, or conversant with
the issue of the implications of new technologyhieir activities. Moreover, whereas Article
12 of the old LPML allows non-face-to-face iderg#tion of a client, DNFBPs met by the
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evaluators informed that they do not have foreitjents and hence their customers are all
identified physically. Moreover, no business is el@hectronically.

884. As already indicated under Section 3 of the repbe, new AML Law now recognises
non-face-to-face business as one of the sectorsrufidtensified identification and
monitoring of clients’. In this respect, the comze of the evaluators on the situation with
DNFBPs in this regard assume even higher degretteedack of awareness and initiative on
the part of the DNFBPs in this regard will have aiage implications on the effectiveness of
the system.

Application of Recommendation 9 — Third Party refiae and introduced business

885. As explained under Section 3, the old LPML is baljcsilent on third party reliance and
introduced businesses. DNFBPs met by the evaluatairs that for them this is not an issue
as their customers are mainly residents of BosmibHerzegovina and that the nature of their
activity calls for a direct customer relationshipdanot through third parties. There do not
however seem to be any procedures to be followe®NBPs if, for example, a client is
introduced by a bank. Some sectors of the DNFBRg that they would still undertake a
physical identification process — although the eawrs were not given any convincing
arguments that this is the case.

886. As explained in Section 3 of the report, Articledfthe new AML Law now provides for
the identification and monitoring of the clientsrdbgh third parties in circumstances as
defined by the FATF Methodology. The evaluatorgrexs concern on the extent that
DNFBPs are prepared to assume such responsibilities

Application of Recommendation 10 — Record keeping

887. There are no specific statutory or other provisigogerning record keeping for DNFBPs
other than those through Article 31 of the old LPMis now transposed under Article 65 of
the new AML Law. Indeed DNFBPs met by the evaluatoold that they retain records in
accordance with the laws governing their professibne evaluators could not however
confirm or otherwise whether the obligations unttese other laws respect the provisions of
the AML Law. Hence all weaknesses identified fog fimancial sector in this regard would
likewise apply for DNFBPs.

Application of Recommendation 11- Complex, Unusubgrge Transactions

888. As explained under Section 3 for the financial sedhere is no specific requirement in
both the old and the new AML Law or any other rudesegulations for obliged entities and
persons to pay special attention to complex, uridatge transactions, to analyse them and to
keep records accordingly. As for the financial secDNFBPs claim that such requirements
are met through their reporting obligations undgicte 13 (now Article 30) of the AML Law
for cash transactions that are equal to 30,000 Kivhore. The evaluators reiterate that the
obligations under Recommendation 11 go beyond tl& @rocess, which, by its very
definition, only covers cash transactions and detwanotally different procedures.
Consequently, all the weaknesses identified foffittencial sector under Recommendation 11
would apply for DNFBPs.
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Application of Recommendation 17 - SanctidfAs

889. As explained under Section 3, the old LPML provides the punishment of two
categories of minor offences by obliged personsesifor minor offences under Article 39
(Articles 72 & 73 of the new AML Law) committed layself-employed natural person subject
to the AML Law range from 5,000 KM to 20,000 KM usti for those committed under
Article 40 range from 2,000 KM to 20,000 KM. Theaee no other provisions in other laws
that provide sanctions for offences related to @néive measures for money laundering or the
financing of terrorism by DNFBPs. The new AML Ldws retained these two categories of
minor offences by obliged persons under Articlesiid 73.

4.1.2 Recommendations and comments

890. The concerns expressed and weaknesses identifiaddieg Recommendation 5 for the
financial sector also apply for DNFBPs. There amwéver additional weaknesses and
shortcomings identified for DNFBPs although withmeoexceptions. The casino seems to be
the only DNFBP that has identification procedureplace in accordance with the AML Law.
As already stated, the legal, notary and accougtanofessions are more guided by their
governing laws as opposed to the AML Law. The Risaéion Agencies of both Entities, on
the other hand, appear to have some conflict dsetadentification requirements under the
AML Law and the financial ‘fit and proper’ assessmef an investor in State entities. It is
highly recommended that the relevant authoritiedba on a state wide programme of
AML/CFT awareness within the whole DNFBPs sectbe imore so because of the coming
into force of the new legislation which now imposgsecific requirements on the whole
DNFBPs sector in general and to particular elemeratie specifically.

891. As already indicated for the financial sector, altph the concept of PEPs under
intensified identification procedures is addresgedugh legal provisions and hence also for
DNFBPs, in practice the issue of PEPs is not aseie by DNFBPs as there is a complete
lack of awareness of the risks involved. It is #fiere again recommended to introduce an
awareness and understanding training campaign diogby throughout the whole sector of
DNFBPs as is also required for some elements diithacial sector.

892. There is a need for increased awareness of thitesmsnew or developing technologies
among DNFBPs, although, as claimed, their actwitige mostly related to a one-to-one
customer relationship. Developments in technology tbe way of carrying out certain
activities could however pose certain threats.

893. Although DNFBPs met by the evaluators claim thaytdo not undertake non-face-to-face
business, the enhanced obligations under the new Bawv call for more awareness of the
procedures to be applied in such circumstancesigiuaut the whole sector.

894. There is a need for the DNFBPs to be made moreeawfahe threats to money laundering
and the financing of terrorism arising out of largomplex transactions that may not have
economic reasons. The need to analyse and understarh transactions cannot be over
emphasised. It is again highly recommended to diuire statutory obligations to this effect
for all obligors.

895. Record keeping procedures in the AML Law need toréeésited and clarified in
accordance with the requirements under Recommemdad.

896. Although most DNFBPs have informed that they uralertbusiness on a one-to-one basis
and they identify their clients directly, yet thésea need to clarify the position on third party

82 Refer to Table 7 in Section 3 of the Repoirt.
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reliance and introduced business for customer digedce particularly since the new AML
Law now specifically provides for third party reli@e for certain parts of the identification

process applied.

4.1.3 Compliance with Recommendation 12

Rating

Summary of factors underlying rating

R.12

NC

Weaknesses identified for the financial sector ufitex. 5 apply.

Lack of awareness on and understanding of custq
identification obligations under Recommendation 5.

Scope of AML/CFT measures for the accountancy psibe
does not cover situations contemplated by the F
Recommendations.

Strong resistance of legal profession, includingliounotaries, tg
accept obligations under the AML Law and complyr¢héth —
effectiveness issue.

Lack of awareness with most of the DNFBPs sectoeliation to
the concept of PEPs and the higher risks posed;

Lack of mandatory provisions to monitor threatssiag from
technological developments;

Need to clarify record keeping obligations as eixad for the
financial sector under Recommendation 10;

Same weaknesses as identified for financial sedir
Recommendation 11 (large complex transactions)appl

General lack of awareness of obligations underANg. Law
and hence lack of effectiveness.

bmer

\TF

4.2 Suspicious transaction reporting (R. 16)

4.2.1 Description and analysis

897.

(Applying R.13 - 15 and 21)

DNFBPs are in principle subject to the same repgrtibligations and the maintenance of

internal controls as for the financial sector. Herend in order to ensure compliance with the
AML Law, DNFBPs are required to develop effectivgernal controls to prevent money
laundering and the financing of terrorism, incluglithe identification and reporting of
transactions suspected to involve money laundesingf being related to the financing of
terrorism. DNFBPs are required to report suspiciwassactions whilst being protected for
breach of professional secrecy.

898. The old LPML, in recognising the legal privileger fine legal profession, under Article
4(3) - (now article 42 under the new AML Law) - tst inter alia, that the obligations
imposed by the Law on the legal and the accountgrofessions do not apply if the
information is received by them as a result of giali proceedings or in the course of
ascertaining the legal position of a client.



899. Despite these legal provisions the legal professind Public Notaries claim that the
reporting obligations under Article 13 of the ol@ML (now Article 30 of the new law) go
against the secrecy and protection of their pradesander the respective laws governing
their profession.

900. Under Article 27 of the old LPML obliged entitieadipersons are required to cooperate
with their relevant supervisory bodies to draw-inye tlists of indicators for recognising
suspicious transactions. The lists of indicatoestarbe submitted to the FID. It appears that
such lists have only been drawn up in isolated calsethe course of the discussions, the
evaluators have repeatedly been informed by meshehts of DNFBPs that they have often
sought the assistance and guidance of the FIDismrdgards but none was forthcoming.
Moreover, whereas the old Book of Rules on Datalafmmation issued in terms of the old
LPML does provide a number of indicators for suspis transactions, these are more
specific to the financial sector. Hence the majoot DNFBPs appear not to have drawn up
their respective lists of indicators as requiredtry AML Law. This has a negative effect on
the implementation of the AML Law and in particulam the reporting obligations. Under
Article 37 of the new AML Law the onus of responkiip has now been more clearly placed
on ‘persons under obligation” who shall draw lisif indicators for their profession in
cooperation with the FID and the relevant superyismdies.

901. As described under Section 3 for Recommendationti&e are conflicting reporting
practices. The problems identified for Recommemaaii3 remain for DNFBPs — possibly
even to a higher degree. Although the list of adigntities and persons has been extended
beyond the FATF requirements, there does not appeabe complete awareness of
obligations under the AML Law by most DNFBPs.

Application of Recommendation 13 — Reporting of igous Transactions

902. As explained in this Report, for identification poses, it appears that the accountancy
profession may not be within the scope of coveregae old LPML preventive measures for
activities as detailed under the FATF Methodologpwever, as explained further in this
section, the new AML Law seems to be addressing gshortcoming for reporting purposes
only. It still follows therefore that it becomeshde¢able whether an accountant or an auditor
would be able to file an STR if there is suspiciorhandling a related transaction under the
circumstances as detailed under Article 39 of tee taw (those circumstances as detailed
under the FATF Recommendations for the accountandylegal professions). Otherwise all
other DNFBPs as identified under both the old dedrtew law and as shown in Table 19 in
this Section of the report are subject to the ripgobligation.

903. Both the old and the new AML Law do not make angtidction in the reporting
obligations for the financial sector and for DNFBP$lence both sectors have the same
obligations and therefore the weaknesses identffiedhe financial sector would apply to
DNFBPs in general. The new law however now inctudespecific Section VI dealing with
the responsibilities of the legal and accountamofgssion under the law. These provisions
will be highlighted in the course of the followimaragraphs in assessing the compliance of
the individual sectors within the DNFBPs in thaiporting obligations.

904. To recapitulate, under Article 13 of the old LPMLnew transposed into Article 30 of the
new law — the law imposes an obligation to reparspfcious transactions, and cash
transactions equal to or exceeding 30,000 KM whetheried out through one or a series of
connected transactions.

905. Criterion 16.1 requires that DNFBPs be obligeddmply with the essential criteria under
Recommendation 13 in their reporting obligationghe FID under the law. The following
paragraphs will be assessing the situation in Bikhis regard.
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Casinos

906. Since both the old and the new AML Law do not pdevior the reporting obligation
specifically for casinos, then it may be conclutieat casinos are obliged to file a report with
the FID for any transaction of whatever amount thatonsidered as suspicious together with
the cash reporting obligation of single or aggredatash transactions amounting to 30,000
KM or over. Indeed in the course of the discussimnth the casino representatives this
conclusion was confirmed. The evaluators were inéa that cash reportable transactions
would include both inward (playing) and outward rfnings) of exchange of tokens (chips)
into cash. It is worth mentioning however thahaiigh the evaluators have been informed
that in BiH there are no internet casinos, yetl#e itself only addresses land based casinos
with physical presence.

Dealers in precious metals and precious stones pedons trading in works of art, vessels,
vehicles and aircraft

907. Both the old and the new law are again silent oy specific provisions on reporting
obligations for this sector of DNFBPs. It followtkerefore that the general reporting
obligations would apply. It is worth nothing hovegwhat no reports have ever been filed by
this sector with the FID and hence the actual ames® of this reporting obligation by these
obliged entities / persons is very much questiomabl

Notaries, Lawyers, Auditors and Accountants

908. Unlike the old LPML, the new AML Law now includes@&ion VI which specifically
addresses the obligations of the legal and accoaptprofessions under the law. Criterion
16.2 requires certain obligations where these peid@s are allowed to report through SROs.
Under the AML Law of BiH both professions are reeqdito report directly to the FID and
hence essential criterion 16.2 is not applicable.

909. Article 39 of the new AML Law establishes the cimstances under which the obligations
under the law would apply to the legal professidfithout going into the detail, suffice it
here to confirm that these circumstances reflecbseh detailed by the FATF
Recommendations. Article 41 then imposes the abbg on the legal profession in the
circumstances as established under Article 3%pon immediately to the FID in accordance
with the provisions of Article 30 of the new law @rh there is a detection that there are
reasons to suspect money laundering or financingewbrism. Moreover, Article 41(2)
imposes an additional reporting obligation eactetatlient requests an advice in reference to
money laundering or the funding of terrorist fingagc Such reporting obligation is to be
fulfilled within three working days from the dayetlelient requests such advice. Article 42 of
the new law further obliges the legal professionreporting cash transactions as defined
under Article 30 of the new law, whilst Article 43lls for the development of indicators of
suspicious transactions in cooperation with the. FID

910. Although the provisions of Article 39 of the new AM.aw address the legal profession
only and hence, as already detailed above, theuataacy profession may not be subject to
the identification procedures under circumstanesidbed under Article 39, yet Article 41 is
applicable also to the accountancy professiorfollbws therefore that accountants, auditors
and other persons providing accounting or tax adyiservices are obliged to file a report
with the FID if, under the circumstances definedi@mArticle 39, they suspect a transaction
to be related to money laundering or the financoigterrorism. For the accountancy
profession this creates an ambiguous situation eyh@nder the circumstances as defined
under Article 39 the accountancy profession maybmobbliged to identify clients, yet under
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the same circumstances there is a reporting oldigatOtherwise the accountancy profession
is also subject to the provisions of Articles 42 @3 of the new law.

911. As under the old LPML the accountancy professioraaly appeared not to be covered
under the scope of the law in circumstances asel@finder the FATF Recommendations the
evaluators had tried to clarify the matter with tieéevant associations but unfortunately no
meaningful replies were forthcoming. Hence mosttlud concerns with regards to the
accountancy profession remain.

912. As already explained earlier in the report, thealegrofession in particular, held that
lawyers and notaries public should not be subjedhée reporting obligation as this would
jeopardise their legal privilege. The evaluataes af the opinion that this is not the case as
legal privilege was adequately covered throughckaté(3) of the old LPML. This article has
now been transposed under Article 42 of the new AMLy. Such exception is in line with
the provisions under the FATF Recommendations. éd@wthe evaluators note that whereas
Article 4(3) of the old law provided for this exdgm “unless the person under obligation and
entities know or should know that the client iskseg legal advice for the purposes of money
laundering or the funding of terrorist activitiesihich is a fair and acceptable exception, the
provisions under Article 42 for such an exceptiawrstate “unless if there are reasons to
suspect a money laundering or funding of terr@usivities in relation to a client”.

Real estate agents

913. As already explained above the old law does notenaaly distinction in the applications
of the obligations to obliged entities, although tlew law includes specific provisions for the
legal and accountancy professions as also explaibddllows therefore that, as for other
sectors of the DNFBPs, the real estate sectorgsined to report to the FID in accordance
with the provisions of Article 13 of the old LPMbhow transposed under Article 30 of the
new AML Law.

914. As explained above, the evaluators did not meeh wapresentatives of this sector but,
through the discussions with the authorities atotelevant sectors, it appears that the real
estate sector lacks awareness of the situation avitadded concern that whereas the real
estate agents seem to rely on the notary publicetet the obligations under the law, the latter
professions do not believe it should be caught uttte AML Law and hence does not apply
the law. It falls that there is a lacuna on ratmmere resulting in the non implementation of
the law. This is confirmed by the lack of repditiesd by both sectors.

Trust and company service providers

915. The old LPML did not recognise ‘trust and compaagie providers’ as obliged entities
for two main reasons as was explained to the et@kian the course of the evaluation on site
visit. First, BiH does not recognise the concepttiust’ and has not signed the Hague
Convention and hence there cannot be service pmvitb a scope that does not exist.
Second, company services are provided by the legtie accountancy professions both of
which are already subject to the obligations urtderAML Law.

916. It appears that there has been a rethink of that&in since the new AML Law now
recognises ‘persons providing entrepreneurial sesv{trust)’ as ‘persons under obligation”
for the purposes of the new law. The full defmitiof such persons is conducive to
concluding that, irrespective of the title used;tspersons represent at least company service
providers. The evaluators however note that irdgfenition of such persons the law includes
the word “(trust)” when the BiH authorities claimat the concept of ‘trust’ is unknown and
not recognised under the country’s legislation. r&dwer, the evaluators question any
relationship between the use of the word ‘(truapd item (5) of the definition “to use or

21C



enable another person to use shares which belomgdther in order to exercise right of
suffrage”.

Other DNFBPs

917. All other DNFBPs subject to the obligations undee AML Law are obliged to report to
the FID in accordance with Article 30 of the new AMaw within the time stipulated by the
law. Such obligations already existed under tideL&IML.

Application of Recommendation 14 — Protection fasdosure and tipping-off

918. Recommendation 14 consists of two main criteriastRiriterions 14.1 providing for the
‘safe-harbour’ for obliged persons and their peremdrand temporary staff from criminal and
civil liability when reporting to the FIU in accaadce with the law. As detailed in Section 3
this is to an extent addressed by Article 30 ofdlteLPML — now transposed to Article 63 of
the new AML Law. Second is criterion 14.2 imposegrohibition on obliged entities and
their permanent and temporary staff from discloshveg information has been sent or is to be
sent to the FIU. In BiH this was addressed bydet9 of the old LPML — now transposed
to Article 62 of the new law. However, both the aldd the new AML Law do not provide
and specific lower or higher obligations in thigaed for DNFBPs.

919. A remotely related exception in the both the old #re new law is the protection given to
the legal and accountancy professions from regpuisuspicion of money laundering or the
financing of terrorism when the person practicihgttprofession obtains information in the
course of ascertaining the legal position of hisntlor during representation of that client in
the course of a court proceeding.

920. Otherwise, the evaluators note that the concernzesged under the analysis of
Recommendation 14 for the financial sector in $&c8 of this report would likewise apply to
DNFBPs.

Application of Recommendation 15 — Development &fIICFT Internal Programme

921. As detailed in Section 3 the old LPML does not #peadly require obliged entities and
persons to develop an internal control programmergvent money laundering and the
financing of terrorism. This may only be indirectiyferred as under Article 15 the Law
requires such programmes when obliging entities pesons to appoint an ‘authorised
person’ and his deputies who shall be responsiimedporting to the FID and to perform
other duties prescribed by the AML Law. The new ANlBw is now more specific in
requiring under Article 36 that a ‘person underigdition” ensures a regular internal control
and auditing of the duties conducted in preventi@asures. As the law does not distinguish
between ‘persons under obligation” then it candaéely concluded that the situation for
DNFBPs in this regard remains similar as that iiarficial institutions under Section 3.

922. Article 15(2) of the old LPML further requires ofpid entities and persons to provide
professional training for all their employees, tmduct internal control over the performance
of these duties and to prepare the lists of indisator recognising suspicious transactions.
Although this obligation remains under the new AlMaw with direct emphasis under Article
35, the evaluators have serious concerns to whahelNFBPs in general are complying
with these obligations, in particular since no megful information was forthcoming during
the evaluation discussions.

923. Very few DNFBPs met by the evaluators have confitnmtbe appointment of an
‘authorised’ person and the development of an itlecontrol programme — mainly the
casino and Privatisation Agencies. As stated itaiamunclear and doubtful whether other
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DNFBPs not met by the evaluators have done so.eTth@es not appear to be any monitoring
or control by any authority, including the FID, tmsure that DNFBPs are in practice
complying with these provisions.

924. This could be the result of Article 15(3) of theldlPML — now transposed into Article
32(2) of the new AML Law, which specifies that:

‘Notwithstanding paragraphs 1 and 2 of this Artidleose persons under obligation
with four or less employees shall not be requiedgpoint an authorised person and
shall not be required to conduct internal contsopeescribed in this Law.’

925. The evaluators express concern on the interpratatid application of Article 15(3) of the
old LPML - transposed into Article 32(2) of thewn@&ML Law - as this could have negative
implications on the system, and in particular itatien to DNFBPs. Whereas the FATF
Recommendations state that the requirements foorReendation 15 should “be appropriate
having regard go the risk of money laundering agwotist financing and the size of the
business”, basically including the rule of propantility, yet the BiH AML Law fully and
outright exempts small entities, and possibly potdessionals, from appointing an authorised
person and from conducting and implementing infecoatrols in accordance with the law.
The evaluators interpret Article 15(3) of the odavl(now Article 32(2) under the new law)
not only to apply to those legal or natural persitias have four or less employees but also to
those who, consequently, have no employees aladt DNFBPs — law firms, accountancy
firms and others — appear to normally employ feaif siut, most importantly, the majority of
DNFBPs are individual natural persons. Hence ibofe$ that a high number of DNFBPs
could be excluded by Law from appointing an ‘auiben’ person, from conducting internal
control and from preparing the list of indicatoos identifying suspicious transactions.

926. In this regard it is worth noting that under SectMl, Article 42 of the new AML Law
there is a specific requirement for the legal accbantancy profession to appoint authorised
persons and deputies of authorised persons, acarty out internal audit on enforcement of
tasks on prevention of money laundering and testraactivities funding. This provision
seems to support the conclusion reached by thei@est that for some sectors the law lifts
completely the obligation to appoint an authorigesison and to conduct and implement
internal controls as prescribed by the law itself.

927. As to the application of appropriate recruitmenesaing procedures, as for the financial
sector, the evaluators were given no meaningfudrinition as to how this is applied in
practice. It is only the casino that informed tkath procedures are applied. It has been
informed that as it appears that most DNFBPs adbviolual natural persons hence
recruitment procedures do not apply.

928. Most of the DNFBPs that were met by the evaluattiemed that they were given little
training. Some claim that requests for trainingenbeen filed with the FID but very often this
was not forthcoming. It is evident that there isoaplete lack of awareness in most areas in
the DNFBPs sector and hence a training and awase@@spaign throughout becomes crucial
for the proper implementation of the AML Law. Asetnew law has now imposed a stricter
obligation on ‘person under obligation” to provideining there may be a need for an
overarching training programme to be developedheyrélevant competent authorities, and in
particular the FID.



Application of Recommendation 17 - Sanctidfs

929. Sanctions for failure to report in accordance witticles 13 and 14 of the old LPML —
now transposed to Articles 30 and 31 of the newdare governed by Article 39 of the old
law (being Article 72 of the new law) which, folemal person ranges between 20,000 KM to
200,000 KM and for a natural person between 5,00Dt& 20,000 KM. Under the new law
(Article 72) such fines for a natural person hawerb revised with the range now being
between 30 KM and 20,000 KM. Article 40 of the alBML — now Article 73 of the new
law - further provides for other minor offencesatet to failure to undertake internal controls;
the preparation of lists of indicators for suspigotransactions; the appointment of an
authorised person or his deputy(ies); the provisibtraining and failure to keep information
according to the Law. Under the old law sanctiangliese failures range from KM 10,000 to
KM 100,000 for legal persons and from 2,000 KM &0 KM for natural persons. Under
the new law these have been revised downwardsédiral persons with a range between
2,000 KM and 10,000 KM.

930. Moreover, certain weaknesses as identified in itintial sector and as described under
Section 3 also apply for DNFBPs.

931. In the course of the evaluation it transpired tatumber of DNFBPs are not in fact in
compliance with their obligations — in particularthe development of lists of indicators and
internal controls. Article 41 of the old LPML foxample requires the drawing up of lists of
indicators within 6 months of the coming into formkethe law — six months following 4 May
2004. Notwithstanding it does not appear that antliaity or the FID has taken any action to
impose any penalties as provided by the law ardkfised above.

Application of Recommendation 21 — Relationship

932. Atrticle 7(10) of the old LPML requires obliged drds and persons to terminate or to
decline to enter into a business relationshippaxecute a transaction with or on behalf of a
bank incorporated in a jurisdiction in which it has physical presence. As explained under
Section 3 of the Report this is a very limited ghtion that does not meet the requirements
for Recommendation 21. As stated under Sectione3ndw law has not transposed Article
7(10) of the old law and hence none of the esdesttaria for Recommendation 21 is met. It
follows therefore that all weaknesses identified tfte financial sector apply for DNFBPs.
Moreover, in the course of the evaluation it wapampnt that, despite the fact that most
DNFBPs claim not to be involved in cross-bordeindgtis, DNFBPs are not aware of these
obligations; hence there are no procedures in hoald the eventuality occur that they have
to handle such transactions. DNFBPs claim that sidigations are not applicable to their
profession.

933. The evaluators express serious concerns on thégmokiken since certain professions, in
particular the legal, notary and accountancy peifes, are likely to encounter and handle
transactions emerging from foreign countries thatymot be applying the relevant AML
standards to an acceptable degree.

4.2.2 Recommendations and comments

934. The application of the relevant FATF Recommendatitm the non-financial sector —
DNFBPs — appears to be lower in relation to tharfoial sector with some areas even lower
than others. There are concerns that some of the sestors, in particular the legal and
notary professions, closely followed by the accanny profession, appear to be reluctant to

83 Refer to Table 11 in Section 3 of the Report.
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totally accept their obligations under the AML Lawm protection of the relevant laws
governing their respective professions.

935. There appears to be a strong need to review Ariiglef the old LPML — now Article 32

under the new AML Law - to clarify in particular r@graph (3) and its application regarding
the appointment of the ‘authorised person’ andajmglication of internal controls as required
under the law for obliged small entities and ndtpexsons — considering further that these
provisions have been retained in the new law wécHic provisions in this regard to the
legal and accountancy professions. It is recomneéldat the Law be clarified and that the
FID carries out a monitoring exercise on its amgilan and, where necessary, imposes the
relevant sanctions as provided by the Law.

936. There appears to be a general lack of awarendbkg girovisions of the AML Law and its

applicability throughout DNFBPs. Whilst acknowledgithat implementing the full AML
obligations over the entire sector of DNFBPs, intipalar in some sections such as persons
dealing in specific precious goods, may prove talficult especially since it is only now
that the AML Law provides for a risk based apprqaatd then this is only with respect to
identification and monitoring of client purposesis highly recommended that DNFBPs are
made more aware of their important role in the ARIET regime through guidelines and
training thus ensuring that, in understanding thele better, DNFBPs acknowledge and
implement their AML obligation further.

4.2.3 Compliance with Recommendation 16
Rating Summary of factors underlying rating
R.16 NC « Overall lack of awareness of AML/CFT obligations general

throughout most DNFBPs with some resistance irategreas.

« Concern over the exclusion of applicability of eémtprovisions
of the Law to small firms of DNFBPs and possiblytunal
persons.

« Lack of training.
« No adequate procedures for screening at recruitsiage.

« No specific obligation to terminate or decline mess
relationships with legal and natural persons framntries that
do not apply adequate AML/CFT measures.

« No specific obligation to monitor, examine and mecéindings
for large, unusual, complex transactions and to emakich
findings available to the authorities.

« Need to clarify position regarding ‘trust’ servigeviders.
+ Lack of effectiveness
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4.3 Regulation, supervision and monitoring (R. 248

43.1

Description and analysis

937. Atrticle 4 of the new AML Law defines the followilgNFBPs as obligors:

» Casinos, gambling houses and other organisersmégaf chance and special lottery
games, particularly betting, slot machines, intergames and games on other
telecommunication means;

e Public notaries;

» Lawyers, accountants, and auditors and legal arralgbersons performing accounting
services and tax counselling services;

e Trust and company service providers;

* Real estate agencies;

» Privatisation agencies;

 Pawnbroker offices;

» Persons organising and executing auctions;

e Traders in works of art, vessels, vehicles andafit,c

» Traders in precious metals, stones, and produate miathese materials.

Casinos

938. Pursuant to the Act on Games of Chance of FBiH&S, the Ministries of Finance of

the respective entities are the state bodies vesited powers for the licensing and supervision
of the implementation of provisions of the said $awurther, the Tax Administration of BD is
the competent authority for supervising the impletagon of the provisions of the Law on
Games of Chance of BD. However, the assessmentweamot provided any information on
the legal basis for these bodies at either stateerdity (or BD) level to supervise
implementation of AML/CFT requirements by casinos.

939. According to Article 4 of the new AML Law, casinagming houses and other organisers

of games of chance and special lottery games,cpéatly betting, slot machines, internet
games and games on other telecommunication meargeaignated as obligors. Pursuant to
Article 68 Paragraph 3 of the Law, the FID and shipervising bodies should cooperate in
supervising, within their individual competencidse implementation of the provisions of this
Law. There are also designated sanctions applidabkdl obligors (including casinos) for
non-compliance with the requirements of the Law.

940. The provisions of the previous AML Law were noteefively implemented, because, as

already mentioned above, the respective supervibodies, the entity level Ministries of
Finance and the Tax Administration of BD — had nandate and tools for supervising
implementation of AML/CFT requirements. Article 68the new AML Law has extended the
scope of supervisory authority in that it states:th

(1) The supervision over the work of the persons undlgligation in relation to the
implementation of this Law and other laws whichulete application of measures for
prevention of money laundering and financing ofdest activities shall be conducted by
the special agencies and bodies pursuant to thesmmwos of this and special laws
regulating the work of certain liable parties antharised agencies and bodies.
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(2) The supervision over the implementation of thevimions of this Law at the person
under obligation” whose work is not supervised pgdal agencies and bodies, shall be
conducted by FID.

As the new AML Law was enacted after the on-sig#tvi was not possible for the evaluators
to assess the effectiveness of these provisions.

941. The licensing and other relevant procedures estaddi for casinos do not provide for the
banning of individuals with criminal backgroundsrr acquiring or becoming the beneficial
owner of a significant or controlling interest, dimlg a management function in, or
being/becoming an operator of a casino.

Notaries, lawyers, auditors and accountants

942. As provided by the authorities, the Chambers of yexs, the Chambers of Notaries, and
the Associations of Accountants and Auditors atitgnkevel are the registering and
supervising bodies for respectively, the lawyers;oantants, auditors, and public notaries.
However, the legislation provided to the evaluatdoes not provide the powers of the
respective SROs in relation to the obligationsfeeh in the new AML Law, and no systems
and mechanisms are established for ensuring conggliaf the obligors with the national
AML/CFT framework.

Other DNFBPs

943. The new AML Law has added as a person under oldigdatust and company service
providers. As this obligor was added after thesie-visit it has not been possible for the
evaluators to assess the effectiveness of the AML/f2gime which now applies to them.

Supervisory authorities

944. The assessment team was not provided with anynv#ion on the designated authority to
monitor and ensure compliance of trust and comsamyice providers, pawnbroker offices,
persons organising and executing auctions, trashensorks of art, vessels, vehicles and
aircraft real and traders in precious metals anshest with the national AML/CFT
requirements.

Effectiveness and efficiency

945. The assessment team was not provided any informatio the legal basis for the
designated authorities — that is the entity leveiniMries of Finance and the Tax
Administration of BD — to supervise implementatiohAML/CFT requirements by casinos.
This, in turn, means that the sanctions definedh wégard casinos for non-compliance with
the requirements of the new AML Law cannot be difety applied.

946. The licensing and other relevant procedures estadli for casinos do not provide for
banning individuals with criminal background fronogairing or becoming the beneficial
owner of a significant or controlling interest, dimlg a management function in, or
being/becoming an operator of a casino.

947. The Chambers of Lawyers, the Chambers of Notaaiesthe Associations of Accountants
and Auditors at entity level do not have legislalyv provided powers for supervising
implementation of the obligations set forth in thew AML Law, and no systems and
mechanisms are established for them to ensure cmopl of the obligors with the national
AML/CFT framework.
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948. There is no specifically designated authority tonitar and ensure compliance of real
estate agencies and traders in precious metalsstmmes with the national AML/CFT
requirements, which means that, pursuant to Aré8l2 of the new AML Law, the FID is the
relevant agency to supervise these entities for ABFI compliance. However, the FID does
not have any mechanisms and tools available foritardmg and ensuring compliance of the
said persons with national requirements to comtatey laundering and terrorist financing.

949. Many of the obligors — especially the represenggtivof DNFBPs — lack a proper
understanding of their obligations under the AMLICiFamework. Moreover, the competent
authorities have never provided guidance incorjpugatiescription of AML techniques and
methods, which would give obligors assistance ittebeunderstanding and introducing
measures aimed at effective implementation of thNeACFT framework.

Guidance and Feedback

950. As previously noted, based on the previous AML Léve, Minister of Security of Bif{
issued The Book of Rul®son Data and Information in 2004 which sets outuanber of
important issues related to the AML/CFT activit@sobligors. Whereas the contents of the
Book of Rules on Data and Information appears tocteprehensive in order to assist
obligors to implement and comply with their respexctAML/CFT obligations, the meetings
with obligors, particularly with the representagvef DNFBPS, indicated that many of them
lack a proper understanding of the provisions arattical implementation of the Book of
Rules on Data and Information. Moreover not aktees have completed their list of
indicators for suspicious transactions as is reguinder the Law, As also noted under
Section 3 there is only some general feedback girabie FID Annual Report but this needs
to be enhanced. Specific feedback is not providigdough the new law now makes it
mandatory on the FID to provide such feedback &garson under obligation who would
have filed the report.

4.3.2 Recommendations and comments

951. Legislation should be introduced to:

» define the basis for entity level Ministries of &irte and for the Tax Administration
of BD to supervise implementation of AML/CFT rennents by casinos.

e prohibit individuals with criminal background froracquiring or becoming the
beneficial owner of a significant or controllingenest, holding management functions
in or being/becoming an operator of a casino.

« define the powers of the Chambers of Lawyers, thanibers of Notaries, and the
Associations of Accountants and Auditors at erleiyel to supervise implementation
of the obligations set forth in the new AML Lawasish systems and mechanisms
for them to ensure compliance of the respectivegold with the national AML/CFT
requirements.

952. An authority should be designated to monitor anduem compliance of real estate
agencies and traders in precious metals and stdtteghe national AML/CFT requirements.

84 The FID is a structural division of the State Istigation and Prevention Agency (SIPA) within thenlgtry of Security.
8 The status of the Book of Rules on Data and In&tion as “other effective means” is discussed actmmencement of
Section 3 above.
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953. FID and all other competent authorities need tomohice measures aimed at ensuring that
obligors DNFBPs have a proper understanding ofr tbbligations under the AML/CFT
framework.

954. FID should provide general and specific feedbacloMFBPs incorporatinginter alia,
statistics on the number of STR-s, information arrent ML techniques and trends, as well
as information on the decisions and results oftiaysis of STR-carried out by the FID.

4.3.3 Compliance with Recommendations 24 and 25 (crite?®.1, DNFBPS)

Rating Summary of factors underlying rating

* Lack of legislatively defined basis for entity I&éWdinistries of
Finance and for the Tax Administration of BD to snpse
implementation of AML/CFT requirements by casinos

R.24 NC

» Sanctions defined with regard casinos for non-ctanpé with the
requirements of the AML Law can not be effectivelpplied.
(Applying Recommendation)17

* No prohibition for individuals with criminal backgund to acquire
or become the beneficial owner of a significant controlling
interest, hold a management function in or be aeraipr of a
casino.

» Lack of legislatively provided powers for the Chasrd of
Lawyers, the Chambers of Notaries, and the Asdoomtof
Accountants and Auditors at entity level to supse
implementation of the obligations set forth in thielL LAW; no
systems and mechanisms for them to ensure comeliahd¢he
respective obligors with the national AML/CFT reguments.

* Many of the obligors (especially the representatioé DNFBPS)
fail to have a proper understanding of their olil@yas under the
AML/CFT framework

Not all sectors have developed indicators for gueps
transactions.

* No specific guidance issued to all sectors of tiiistry other thamn
the implementing guidance under the Book of Rules.

R.25 PC

* No general and specific feedback to DNFBPs.

» Impact of the above on the effectiveness of theegys

4.4 Other non-financial businesses and professionglodern secure transaction
techniques (R.20)

4.4.1 Description and analysis

955. Recommendation 20 has a twofold requirement. Enigtrion 20.1 requires countries to
apply the key and main recommendations to non-fierbusinesses and professions other
than the recognised DNFBPs that are at risk of goemisused for money laundering or
terrorist financing.
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956. As detailed in Table 19 in this Report it appe&ia Bosnia and Herzegovina has carried
out an assessment in this regard and has extehdedcbpe of coverage of the statutory
AML/CFT preventive measures accordingly. In briefge include:

 Pawn Brokers Offices;
» Privatisation Agencies;
* Travel Agencies — now removed under the new AML Law

* Legal and natural persons distributing money omerty for humanitarian, charitable,
religious, educational or social purposes;

» Organising and executing auctions; and

» Trading with works of art, boats, vehicles and raiftc

In the case of gaming, further to casinos, the AMIW, whilst not covering internet casinos,

includes under the scope of coverage gaming hoasdsother organisations of games of
chance and special lottery games. As explainedeeanl the Report, however, the evaluators
express concern on the implementation process, hmmte effectiveness, in almost all
additional DNFBPs.

957. There are however no empowering provisions in tNe A AW (both the old and the new
law) for any appropriate authority or Ministry tatend the application of the Law to other
entities that eventually could be, or risk of beimgisused for money laundering or the
financing of terrorism. The evaluators have beensad that should this eventuality arise the
law would be amended accordingly.

958. Second criterion 20.2 requires countries to takesuees to encourage the development
and use of modern and secure techniques for candufihancial transactions that are less
vulnerable to money laundering and terrorist finagc

959. The economy in Bosnia and Herzegovina remains pnadmtly cash based. The highest
currency note is for 200 KM (€100) which, for therposes of money laundering may not be
considered a large denominatioBurrency in circulation stood at 8.8% of GDP as at
December 2008 with GDP per capita being 6,531 KBy.way of comparison the figures for
2003 stood at 12% and 3,785 KM respectively. Meeedhe Central Bank is developing a
payment system that is meant to reduce cash setitsm The cash element in M1 has gone
down from 51% in 2003 to 38.4% in 2008. The CdrBank has also informed that it has
embarked in promoting a direct credits system whidhalso contribute to the reduction of
the use of cash. Notwithstanding, there is no dmted overarching strategy by the Central
Bank to reduce cash and to introduce more modednsacure techniques to replace cash
settlements that the evaluators could examine.

960. The use of credit and debit cards is limited. Ipegrs that the use of cards is more
focussed towards those with a higher living statidlan the average GDP per capita. In BiH
the number of debit and credit cards issued amaarit$12,219 covering 42% of population.
For banks with their head offices in the FederatbBiH the number of debit/credit cards
issued amounts to 1,348,541 while that for bankbk wieir head offices in the Republic of
Srpska stood at 263,678. Since no banks hairehibad offices in the District no cards have
been issued in the District.

961. The Post Office, as explained in Section 3 of tlepdrt, provides a system for effecting

payments electronically. The evaluators have beéormed that most payments effected
through the system are for small amounts represgraettlement of fees (university and
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others) and bills (such as utility bills). Hence throvision of electronic means of payment
through the Post Office remains low although enagimng.

962. As also explained under Section 3 of the Reportuge of internet banking is low and

4.4.2

limited and is still under development. Internebhkiag mainly consists of payments through
the internal payment system. Data provided by teet@l Bank shows that 29 out of 31
banks provide internet banking. Clients to intéfdm&nking to date are 14,114 legal entities
and 17,836 physical persons.

Recommendations and comments

963. The scope of coverage of preventive measures unudRrthe old and the new AML LAW

has been extended to other businesses and professgyond the FATF definition of
DNFBPs. This is a positive initiative on the pafrttte authorities of Bosnia and Herzegovina.
Unfortunately monitoring of the implementation @quirements and compliance thereto is
almost inexistent and hence the evaluators expresserns on the effectiveness of this
extension when there is no effective monitoring heetisms in place to assess
implementation.

964. Notwithstanding the measures taken and being talkaihe Central Bank, there is a need

to intensify the drive to reduce the use of casth éevelop further the use of more modern

and secure electronic means of settlement. Theigak welcome the measures taken under
the new AML Law through Article 29 limiting cash ypaents to persons and entities other

than those under Article 4 of the Law to €15,00@owever, the evaluators do not consider

this to be an overarching policy for setting up stkategy for reducing the use of cash. In

this regard it is recommended that the Central Bdekelop and document an overarching

strategy to reduce the use of cash.

4.4.3 Compliance with Recommendation 20
Rating Summary of factors underlying rating
R.20 LC - No documented strategy to reduce the use of cash.

« There are strong concerns on the effectivenestefektende(
scope of the law particularly as there are no me&msonitoring
the added DNFBPs.
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5. LEGAL PERSONS AND ARRANGEMENTS AND NON-PROFIT ORGANISATIONS
5.1 Legal persons — Access to beneficial ownerstapd control information (R.33)

5.1.1 Description and analy&s

965. The registration of business entities is governgthle relevant three pieces of apparently
harmonised Laws on Registration of Business Estitie FBiH, RS and Rko District,
supplemented by the respective Books of Rules. SRagjon is done at the competent
Registration Courts at each Entity/District levathv=BiH providing for registration at 10
courts, one for each canton and is based on tineijpieé of an obligation, (i.e. all business
entities are obliged, prior to commencement ofridesl economic activity) to register at the
competent Registration Court.. The Republic of kapgsas established a number of business
information centres in several municipalities tosists potential economic societies,
entrepreneurs and investors. The laws provide atdiggd criteria for classification of
economic societies in four types: limited liabilitgompany, shareholders company,
partnerships and limited partnerships.

966. Unlike the registration system of NPOs, the legairfework regulating the registration of
business entities establishes a clear mechanisoriegsa uniform procedure of registration
of business entities on the territory of BiH. Thmpkcation for registration can be submitted
to any registration court, irrelevant of the looatiof the seat of the entity and if the
application is submitted to a non-competent regiigin court, the last shall without delask
officio, forward the application to the competent regigiracourt. The Register consists of
the Main Book of Register and Compendium of Docutsiefihe Main Book of Register is a
book of data that is kept in both printed and etedt form, while the Compendium of
Documents is maintained in printed form and maykdgt in electronic form. The electronic
version of the Main Book of Register forms the #i@wic database for the territory of the
Entities and Btko District.

967. The decision on the business registration mussdeed within five working days from the
day of submission of the complete application.sltvalid on the whole territory of BiH,
regardless of the location of registration and &hdie published in the relevant Official
Gazette. There is a clear legal obligation for tbgistration courts to ensure that the final
entry in the Main Book is available to all regisitva courts as well to all electronic databases
in BiH, immediately after the subject is enteredoirthe Register. Also, the courts of
registration are required to deliver the decisionregistration of the foundation or status
changes in the business erffitip the:

« Tax authority, according to the seat of the entitgirect Tax Authority;
* Municipality, according to the seat of the entity;

+ Entities and BD statistics office and chambersamhmerce;

» Pension and disability fund, according to the sé#be entity;

» Competent customs authorities, according to thecfesmntity; and

e Other regulatory authorities.

86 A more detailed analysis/overview of commercialvé and mechanisms governing legal persons and
arrangements is found under Section 1.4 of the Repo
87 According to the Framework Law, it should be defied the electronic copy of the decision on regiim, while the
entities and BD laws just state the obligationetwer the decisions.
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968. Likewise, State, Entities and &wo District authorities must have access to datared
into the Main Registry Book via telecommunicatioatwork or through IT media. The
registration courts shall also ensure, without néiog of proving the legal interest, access to
data from the Main Book of Registry that is kepelactronic form, regardless of whether the
court in question has completed the registratioa pfrticular subject. Access to data from
the Compendium of Documents requires that the liegedest is proved.

969. The Ministries of Justice of the Entities and theidial Commission of Biko District are
obliged to ensure technical functionality, mainterey immediate delivery of electronic data
from the Main Books and proper functioning of tlystem, but the laws do not specify the
existence of a single electronic register and tidaities did not advise on the practical
implementation of the existing registration meckeni However, according to the Second
Evaluation Round Report of Greco adopted at itP¥hary in Strasbourg (16-19 February
2009), in reply to a recommendationdstablish an inter-linked system for the registratof
legal persons that is able to provide information a timely and reliable mannethe
authorities of BiH have advised that there is axgi electronic ledger” of the Business
Registry and that since January 2008, commerciatsof BiH are uploading the registration
data into the electronic ledg®rln this context, it appears that the inter-linkadtem has
started to be implemented only recently and camseily, there is a risk that this could have
led to weak transfer/exchange of information betwesgistration courts, double registration
of business entities and low level of access twrmétion of the relevant competent
authorities. Also, the RS authorities advised thate is ongoing work on the adoption of a
package of laws on electronic signature, electrobisiness activities and electronic
documents for the purpose of faster and higheritgyustiart of work of economic entities,
which means that the electronic registration sysgenot fully operational.

970. At all levels, the general data about businesdiesatihat are registered in the Main Book
of Register through the relevant Courts are asvid|
(a) title and address of main office i.e. names/adéses$ all founders/members;
(b) object of registration;
(c) date, day and hour of receipt of application;
(d) title and address of main office of company beiggjsters;
(e) abbreviated name and logo of company to be register
(f)  unique identification number and tax ID number ompany to be registered;
(g) form/type of company to be registered;

(h)  full name, reference number and date of foundingudeents of company to
be registered;

(i) title, reference number and date of founding docum®f company to be
registered;

8BiH's reply included in the Second Evaluation RouRéport of Greco adopted at its 41 Plenary in

Strasbourg (16-19 February 20097he authorities of Bosnia and Herzegovina hightighat an inter-
linked system for the registration of legal persamsow in place as a corollary of the differengikdative
measures adopted at the different levels of Goventito harmonise business registration procedurs$ a
to allow for the sharing of information on legalrpens in a swift manner. Since January 2008, coroialer
courts in Bosnia and Herzegovina have started toagregistration data into the electronic ledgdrtbe
Business Registry. Likewise, courts of jurisdictfother than commercial courts), tax administragcend
statistics agencies are connected to the singletreleic registration system.’
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(i)  full name, surname and position of authorised rgEative of company to be
registered;

(k) powers and limitation of the authorised represerdat
(D amount of initial registered capital;

(m) cash amount of capital paid;

(n) value of capital in assets and property rights;

(o) percentage share in cash, property rights and sasdetapital for each
individual founder;

(p) business activity.

971. The respective Laws further provide for documerdguired for the general entry of
business entities in the main Book of Register.s€hgrovisions are further complemented by
details on documents required for particular foohbusiness entities, such ®s:

» shareholding company;

» bank or other financial organisation;

» shareholding insurance company;

« company with limited liability;

» partnership and limited partnership companies;
* public company, including its privatisation;

» company with public seal of approval;

* business association;

» co-operative and co-operative association.

972. The registration courts are responsible for théditgl of data that they entered into the
Register. For these purposes, the registrationtsoequirejnter alia, such documents as ID
card, passport or excerpt from the relevant registnfirming the identity of the founder of
foreign or domestic physical or legal entity; IDradiapassport or appropriate receipt from the
relevant internal affairs authority confirming tiskentity of the applicant for the domestic and
foreign physical person; excerpt from the relevamblic registry establishing ownership in
capital in terms of assets and rights, (i.e. apgiio for entry into relevant public registry and
competent court expert’s findings establishing tiadue of capital in terms of assets and
rights). In case where the application is filectlactronic form or sent by e-mail, the decision
on registration shall not be issued until the mamanverification of the identity of the
applicant or founder. The laws enable the regisimatourt to hold hearings in cases of
questioning the authenticity of the provided dakeg legality of the procedure pursuant to
which the document was adopted or legality of allegtion to be entered and to carry out
additional verifications if questions the existenafe some facts. Despite the verification
powers in place, in practice, as advised by theemsmtatives of the registration courts whom
the evaluators met, it appears that the controlezhout by courts is limited to a formal check
to ensure the required documents are submittedifatiety are legalised by the relevant
authority, for example a notary. This approach ¢acilitate the practice of setting up
fictitious companies. There is no express requirgnfer the courts to carry out the
identification of the beneficial owners. The newnLan the prevention of Money Laundering

See Section IV and V of the respective laws.
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and Financing of Terrorist Activities gives a défon of the “real owner of a legal entif}”
and “real owner of a foreign legal entity;’but there is no express requirement for the sourt
to carry out the identification of the beneficialers.

973. Furthermore, in response to an additional recommugod by GRECQo strengthen the
controlling functions of the courts in change of ttegistration of legal persons with regard
to the identity of the founders of legal personsvesl as other pertinent information
necessary for registratiothe authorities again stated:

‘The authorities of Bosnia and Herzegovina stréss legislation, at State and Entity levels,
require the identity of the founders of legal pess@as well as other pertinent information
necessary for registration. In this connection,liappts are to submit proof of their identity

and certification from the competent authoritiesotean criminal records; registration courts
are empowered to carry out additional checks, aessary. Moreover, the controlling

functions of registration courts have been stremgtid upon completion of the so-called
Citizen Identification Protection System (CIPS), igth has set in place a centralised
identification and registration system of physipatsons (responsibility in this area has thus

been transferred from Entity to State level), idahg by developing a unified Bosnian
identification card.’

974. As to the latter the evaluators would reiteratertheevious comments that what is being
stated does not indicate that the changes in sblaiey ownership, and in particular for
shareholding companies, is being done in a timelymer, if done at all.

975. The Registry of Securities also keeps a registdyusfness entities that are ‘shareholders

companies’ and which it updates periodically wiglgistered changes in shareholders on the
Stock Exchange.

976. As to changes in ownership, in the course of treuation the evaluators were informed
that changes to ownership in shareholding compaieonly automatically updated by the
Registry of Securities. For similar changes forrehalding companies and other entities at
the Books of the Courts of Registration, theseoaitg registered at the initiative of the entity.
However, Article 38 (for partnership company) andiéle 39 (for other companies) of the
Laws on Registration of Business Entities of RS BBitH, impose an obligation to provide
relevant documentation upon change in ownershipdgistratior’? Furthermore, Article 67
of the Laws (FBiH and RS) imposes an obligation thoe registered business entities to
declare all amendments of data significant for llegansactions, including change in

ownership, to the competent registration court wi0 days from the day amendments have
taken place.

977. Criterion 33.2 requires competent authorities t@able to obtain or have access in a timely
fashion to adequate, accurate and current infoomatn the beneficial owner and control of

% Article 3, letter n) of the Law on the preventishmoney laundering and financing of terrorist witis: “Real owner of

an economic company, that is, of another legalgreis: - a natural person who, directly or inditgcholds 20% or more of
business shares, right of suffrage or other righésed on which it participates in management,pagticipates in the
property of the legal person with 20% or more shiape has a dominant status in property manageaiehe legal person; -
a natural person who indirectly provides funds ttoe economic company and on that basis is enttbegarticipate in

decision making by managerial bodies of the econ@mmpany on financing and business dealings”.

9 Article 3, letter n) of the Law on the preventiohmoney laundering and financing of terrorist ¢ties: “ Real owner of

a foreign legal person, which receives, managegdistributes the property for certain purposes-isa natural person who
directly or indirectly utilizes more than 20% ofoperty being managed, under the condition thafuhee users are defined,;
- a natural person or group of persons in whoserest the legal person was founded or dealing tisnbss, under the
condition that the person or group of persons f;dele; - a natural person who directly or indifgananages more than
20% of foreign legal person with no limitations”.

92 The reference to the relevant articles of the Biwlon Registration of Business Entities was notevaslithe full text of

the law is not available.
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legal persons. As stated above, according to thes lomn Registration of Business Entities, the
authorities of the State, Entities andtlBr District must have access to data entered heo t
Main Book of Registry via telecommunication networkthrough IT media.

978. Article 10 of the new AML Law requires obliged giafs to obtain information on legal
persons, including establishing of the real ownezadly from the court registry or another
public registry. In case where a foreign legal persther than international governmental
organisations, carries out transactions, the othligetities must undertake, at least once a
year, repeated identification. Furthermore, Adiéb of the new AML Law requires that if
complete data about the real owner cannot be aaidiom the court or other public records,
the obliged entities have to collect the missingaday checking the original or verified
documents and business records attached by lqgasentative or his/her authorised person
or get them from written statements by legal regméative or his/her authorised person. In the
course of the discussions during the evaluatioretlauators were informed by the industry
that information on legal persons is always obtitlerough the Court Register as the
Register on Securities does not provide them whighrtecessary information on shareholding
companies. The evaluators were however informet] tdmathe one hand, as already stated,
the Court Register is not always updated with ckarig shareholding and, on the other hand,
that the ownership information in the Register @c@ities is publicly available on the
internet. It therefore remains unclear whether adeg] accurate and current information on
beneficial ownership and control of legal persomsavailable to the industry in a timely
manner.

979.Bosnia and Herzegovina prohibits the issue of esitares by corporate bodies. According
to the Law on Securities Market of RS (Article Bidd_aw on Securities of FBiH (Article 6),
one of the compulsory elements of a security, wklobuld be included in the Registrar, is the
data about the owner/purchaser of the securityrelTaee however no prohibitions for other
legal entities, domestic or foreign, to be shargéid in a company. The evaluators were not
given satisfactory replies as to whether a foredggmpany with bearer shares can be a
shareholder in a legal person registered in BammiaHerzegovina.

5.1.2 Recommendations and comments

980. It is only in the new AML Law that the BiH legaldmework attempts to provide a
definition of beneficial ownership. However thei® no express requirement for the
registration courts, while registering a businestitye to identify and keep data on the
beneficial ownership and control of legal persoibus, it is recommended that such
provisions should be in place in order to ensureatliaccess to updated and accurate data
which reflects the real situation, as ensured kyckr 15 of the new AML Law.

981. It remains unclear whether the shareholding infdionafor all legal persons is updated in
a timely manner at the Main Book of Registrationtla® Courts, in particular since the
industry claims to make full use of the Court Ragif identifying the ownership and control
structure of their clients that are legal persdh@ppears that there is no recourse by the
industry to the Registry of Securities for sharelima companies. Hence the unavailability of
adequate and timely information poses certain amsceéObliged entities may not be able to
complete the identification process satisfactority legal persons, whilst competent
authorities may not be able to fulfil their respbiigies in investigating cases or co-operating
both domestically and internationally as they dohave the means of verifying ownership of
a legal person. It is recommended that the upglatfrthe Main Book of Registration at the
Courts is done in a timely manner for all legalgoeers including shareholding companies with
effective, proportionate and dissuasive sanctionsate filing. It is further recommended that
the industry applies Articles 10 and 15 of the reMIL Law better and verifies information
through other public registers such as the Regidt8ecurities.
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982. There are concerns regarding the viability of thier-linked electronic database of the
Main Book of Register as the data started to beag#d only in January 2008 and there are
still legislative initiatives concerning the elemtic signature, business, etc. Thus it is
recommended that all necessary measures be ureleitalorder for the inter-linked (single)
electronic registry to become fully operational.

983. It remains unclear whether foreign legal persort dilbw bearer shareholding can be
shareholders in another legal person register&bgmia and Herzegovina. It is recommended
that the authorities consider clarifying this issime the relevant company registration
procedures.

5.1.3 Compliance with Recommendation 33

Rating Summary of factors underlying rating

R.33 PC . Concerns over the viability of the Main Book of Retration at
the Courts for and the information contained iant hence thg
achievement of adequate transparency concerning| the
beneficial ownership and control of legal persons.

+ No timely update of the Books of Registration atmpetent
registration courts for atypes of legal persons;

1%

« The position of foreign legal persons that allovaree shares
becoming shareholders in domestically registergéllpersons
needs to be clarified.

5.2 Legal Arrangements — Access to beneficial owrship and control information
(R.34)

5.2.1 Description and analysis

984. The authorities of Bosnia and Herzegovina havesadiihat the concept of trusts is not
recognised in the country’s legislation. Indeed timdy forms of legal persons that are
recognised under the Law are those defined in @ed&il of this Report and therefore no
other form of legal arrangements exist. Bosnia Bietlzegovina is not a signatory to the
Hague Convention.

5.2.2 Recommendations and comments

985. As the concept of trusts is not recognised in lagen, this Recommendation is not
applicable to Bosnia and Herzegovina. Notwithstagdithe evaluators cannot therefore
understand why, in the definition of a ‘person pdinvg entrepreneurial service (trust)’ in the
new AML Law — presumably referring to the term &tuand company service providers’
under the FATF Recommendation — the term “trustised.
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5.2.3 Compliance with Recommendation 34
Rating Summary of factors underlying rating
R.34 N/A . Bosnia and Herzegovina is not a signatory to theuda
Convention.

« The concept of trusts or other similar legal aremgnts
(other than corporates) is not known under the lafABosnhia
and Herzegovina — although reference to the terost'tis
used under the new AML Law.

5.3 Non-profit organisations (SR.VIII)

5.3.1

Description and analysis

986. Article 3, letter 0) of the new Law on the preventiof money laundering and financing of

terrorist activities defines non-profit organisaoas associations, institutions, bureaus and
religious communities, founded in accordance whth law, and whose main activity is not to
make profit. The establishment and the activitghaf non-profit organisations is regulated at
the State, Entity and BD level by Laws on Assooiai and Foundations: the Law on
associations and foundations of BiHOfficial Gazette of BiH No. 32 of 28 December 2001
(as amended in July 20Q8he Law on Associations and Foundations of FBilDfficial
Gazette of FBiH No. 45/02he Law on Associations and Foundations of R®fficial
Gazette of the RS No. 52 of October 17, 2004 Law on Associations and Foundations of
BD - Official Gazette of BD No. 12/02

987. All mentioned laws are, mainly, harmonised and awntsimilar provisions on the

registration requirements for the associations dodndations, establishment, bodies,
property, voluntary and involuntary dissolutionnsons, etc. Different provisions are stated
regarding the responsible registration and supenyisodies and the right of the associations
and foundations to carry out their activities oe émtire territory of Bosnia and Herzegovina.

988. Religious communities are registered pursuant &ltiw on Religious Freedom and the

legal status of churches and religious communitie€®iH — BiH Official Gazette No 5/04.

Review and outreach of the NPO sector

989. The new laws on associations and foundations adapt2001 and 2002 aimed at ensuring

the respect of freedom of associations. The laate $hat the programme and activities of an
association or foundation may not contravene tocthrestitutional order of BiH, FBiH, RS
and BD or be directed at its violent destructioor, may they aim at dissemination of ethnic,
racial or religious hatred or any discriminatiomlpibited by law. However, no review of the
adequacy of the relevant laws have been underiakerder to identify the risks and prevent
the misuse of NPOs for terrorism financing purposes

990. The authorities advised that there is not a higk off terrorism and financing of terrorism in

BiH. However, the evaluators were informed aboutnaocases related to financing of
terrorism involving 7 humanitarian organisationsnded from Arab countries, which were
active on the territory of BiH. The activity of tse& humanitarian organisations was prohibited
and they were dissolved in 2002, but the crimiredes are still pending before the court.
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Also, currently, in FBiH, investigations are beiogrried out in relation to several non-profit
organisations in which there are suspicions they Hre involved in financing of terrorism.

991. No outreach has been undertaken by the authotitiethe NPO sector with a view to
protecting the sector from terrorist financing abus

Registration and supervision

992. An association may be established by at least thwegestic or foreign (who have permitted
residence in BiH) physical or legal persons and rhayregistered only if its inaugural
assembly adopts a founding act and statute andrdpgbe managing body or representative
person/persons. A foundation qualified for regisbra may be established by one or more
physical or legal persons and must have an acstablishment, a statute and a managing
board (or their substantial equivalents). Associaimay establish their unions or other forms
of association where their interests are assocatachigher level (higher level associations).

993. The Law on associations and foundations of BiHestahat a registered association or
foundations may have the status of a public beiifeitis activity exceeds the interests of its
members and if it is aimed primarily for the behefi the public, or some segment thereof.
Applications to receive this status can be subnhiteany time and such status entitles the
receipt of tax breaks, customs exemptions and otfemefits. The associations and
foundations which do not have the status of pubkmefit may also be subject to tax
exemptions. Thus, the public benefit status isabedr in BiH. The law on associations and
foundations of FBiH and RS states generally théhiwthe scope of its statutory activities,
an association or foundation may be entrustedwydeperform public competences.

994. The main bodies of the associations are the asgembich is a mandatory body of an
association, and the steering board (BiH)/managérheard. The managing body of the
foundation is the steering board (BiH)/managingrdo@he statute may envisage other bodies
of the associations or foundations.

995. The registration of associations and foundationsoisintary, but they can acquire the
status of a legal person from the date they areredtinto the registry. Before the
amendments of the BiH Law on associations and fatiols of July 2008, registration was
mandatory in the case of associations and fountwmiidiich intended to obtain public benefit
or charitable status, which perform public compessn of BiH and associations and
foundations with any office or activity in BiH whicreceive grants or other disbursements
from or through any governmental institution in BitHan amount exceeding 5.000 KM per
year. These provisions were excluded and the ragmt is based in all cases on the
voluntary principle.

996. Together with the application for registration, fielowing documents are required to be
submitted:

* the memorandum and statute of the associationumdtion,
« list of the members of managing bodies,

» decision of the competent body on the appointméatpgerson authorised to represent the
association or foundation.

997. In the case of offices, representative offices atiter forms of foreign and international
associations or foundations, the application fgisteation shall be accompanied by:

« proof that the organisation has the status of al legrson in the country of origin;
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» adocument on its establishment in BiH (state/gteitel);
» the name and address of the authorised persos lag#l representative in BiH;
» the seat and address of the office in BiH. In FBIH.

998. After registration, foreign and international orgations must additionally obtain
approval of the Government..

999. At each level, State, Entity and BD, separate aiiths are appointed by laws as responsible
bodies for registering and/or keeping the regisfrgssociations and foundations. At the State
level, the Ministry of Justice of BiH is responsbfor registering the associations and
foundations and keeping the Registry Book of Assiimns and Foundations. In FBiH, the
Registry Book of Associations is kept by the Febédaistry of Justice if the statute of
association envisages that the association wiltadpeon the territory of two or more cantons.
In case where the statute envisages that the asisocivill operate on the territory of one
canton, the Registry Book of the Associations Wwél kept by the cantonal ministry. At the
same time, the Registry Book of all foundations &oreign non-governmental organisations
is kept by the Ministry of Justice of FBiH. Ther® io central registry of associations and
foundations at the FBiH level. In RS, the distraziurts are responsible for registering
associations and foundations on which territory dssociation or foundation have the seat
and keeping the Registry Book of associations amahdations, while the Ministry of
Administration and Local Self-Governance of the Rfaintains the central registry of
associations and foundations and the central rggst foreign and international non-
governmental organisations. In BD, the Basic cafrtBD is the responsible body for
registration of associations and foundations. B¥EID also has to be registered with the Tax
Administration authorities. In cases where theyigren activities unrelated to their registered
activities, they are subject to tax payments fa pinofit generated through performance of
that activity.

1000. Itis not clear how the reciprocal recognition efaciations and foundation registered at
State, Entity and BD level is applied in practiddis might be a result of unclear legal
provisions on the reciprocal freedom of activityassociations and foundation. Additional to
that, there are no legal obstacles for an assoniati foundation to be registered at the same
time at two or three levels: cantonal (10 cantdnh® FBiH), Entity, BD and state level. All
laws specify the prohibition of registration of association or foundation with essentially the
same names, while the existing mechanism allowsebistration of the same association or
foundation at two or three levels at the same tiffeere is no single Register of non-profit
organisations in BiH.

1001. The BiH Law states in Article 3 that the associasi@nd foundations shall be free to
carry out their activities in the entire territoo§ BiH, regardless of where the seat of the
registered entity is. It does not mention any ferttietails on the required level of registration
for this right and on the obligation to exchang®iimation on the registered associations and
foundations. The evaluators were advised that ¢lgéstration at the state level entitles an
association or foundation to carry out its activdty the entire territory of BiH, but the Entity
laws, for example, do not recognise this princiflee Law on associations and foundations
of FBIH states reciprocal recognition principle, th@ut any additional administrative
requirements, in regards to the associations anddftions registered in RS and the same
principle is recognised in the correspondent lawR& in relation to the associations and
foundations registered in the FBiH. The FBiH lawails the procedure of recognition and
provides a registration requirement that is caraetiby transferring the information from the
decision on registration of the association or ftation registered in the RS into the relevant
registry in the FBIH.
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1002. According to the statistics provided on the numiiieactive non-profit organisations in
Bosnia and Herzegovina, 12,454 non-profit orgaitisatare registeréd but only 1,006 of
them are registered at the state level:

Table 20: Non-Profit Organisations

Level Central Cantonal/Region Number
authority registry
registry
BiH Ministry of _ 1,006
Justice of BiH
FBiH Ministry of 912
Justice of FBiH
Una-Sana Canton 1,100
Tuzla Canton 1,578
Zenica-Doboj 1,265
Canton
Bosna-Drina 156
Canton
Middle Bosnia 1,065
Canton
Herzegovina- 1,379
Neretva Canton
Western 448
Herzegovina
Canton
Sarajevo Canton 1,222
Herzeg-Bosnia 358
Canton
Posavina Canton 295
RS Ministry of .
Administration
and Local Self
Governance
Banja Luka Region 227
Bijeljina Region 7
Istano  Sarajevq 628
Region
Doboj Region 419
BD Basic Court of 389
BD

1003. The information contained in the registry bookpublicly available at all levels. Copies
of any document from the application file must gsuied within fifteen working days starting
with the day request whether directly by the indiadl or by mail. At the same time, an
authorised representative of an association ordation may request the prohibition of
disclosure of certain data entered into the registthe disclosure could undermine the
personal integrity of the founders or members efdksociations and foundations. Decisions
on registration and dissolution of an associationfaundation shall be published in the
Official Gazette, pursuant to the level of registna. In BiH, the registration procedure is

% There is no available data on the number of narfitmrganisations that are registered at more tranlevel.
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performed according to the Rule Book on the Methb#leeping a Register of Associations
and Foundations of Bosnia and Herzegovina, foreigd international associations and
foundations and other non-profit organisationsff{t@al Gazette of BiH", No: 9/02).

1004. There is a single Register of all churches andjimls communities in BiH, which is
kept only by the BiH Ministry of Justice in accond& with the Law on religious freedom and
legal status of churches and religious communitiéBiH. There are 825 registered churches
and communities. A new church or religious communén be founded by 300 adult citizens
of Bosnia and Herzegovina, regardless of theityentiizenship. The registration procedure is
described in more detailed in the Rulebook on Histahg and Keeping of the Single
Register of the Churches and Religious Communitlesiy Associations and Organisational
Forms in Bosnia and Herzegovina (,Official GazettdiH", No: 46/04).

1005. There are no legal provisions which expressly amppan authority/authorities
responsible for the supervision of the activityasociations and foundations. In BiH, the
legality and prescribed spending and disposinghefftinds of associations and foundations
are supervised by the authorised body of the aasocifoundation defined by the Articles
(statute) of Association and by the competent aitthdn FBiH and RS, the administrative
body whose competence encompasses monitoring th® af activities in which the
associations or foundations are engaged is redgerisr the supervision of the legality of the
work of an association or foundation. The authesitadvised that the Tax Administration
Authority is the body authorised for inspectiongité business of the NPOs. However, these
inspections are focused on checking that ther@angrofit-making activities unrelated to the
registered activity of these organisations, in ordeautomatically treat them as taxpayers.
The inspections do not deal with checking the arigfi funds or if they are spent according to
the purposes stated in the statute of the NPO. FBid authorities advised that the Federal
Ministry of Justice verify if the funds of an as&gion have been spent in a manner consistent
with its purpose and objectives only in cases wtherFBiH Government has offered grants to
that particular association.

1006. The associations and foundations are requiredidm#annual reports on their activities
and annual financial reports. Mainly, these reparéessubmitted to the tax authorities at each
level. The RS authorities advised that financiglorés are also submitted to the Agency for
Intermediary, IT and Financial Services, which is idependent body under the RS
Government. In the case of associations and foiordaentrusted with performing public
competences, they shall, at least once a year, is@bneport on performance of entrusted
public competences to the administrative superyidmody of RS and FBiH. Before the
amendments of July 2008 of the BiH law, the assmria and foundations which perform
public competences of BiH and associations anddations with any office or activity in
BiH which received grants or other disbursementsmfror through any governmental
institution in BiH in an amount exceeding 5.000 Kidr year were obliged to submit reports,
once a yeatr, to the MoJ of BiH, such reports beatgiired to contain a balance sheet listing
the income and expenditures of the associationwrdation.

Record keeping

1007. Associations and foundations are obliged to keejr thusiness records in accordance
with generally accepted accounting principles arapare financial reports. However, there is
no express legal requirement that would require 8iRCkeep for a period of at least 5 years
records of domestic and international transacttbas are sufficiently detailed to verify that
funds have been spent in a manner consistent Wighpurpose and objectives of the
organisation.

231



Sanctions

1008. At each level, harmonised sanctions can be imp@sedolation of the legal provision
on associations and foundations. A fine for misdemoer ranging from 300 KM to 3,000 KM
can be imposed on an association or foundationtwhic

« conducts activities not in accordance with theustay goals of the association or a
foundation,

« fails to use its registered names in legal tramzast

« fails to notify the registration court about theangje of data to be entered into the registry
in the course of 30 days after the change of dateobcurred,

- fails to use surplus generated from economic digisv/in a way prescribed by the laws and
the statute.

1009. A fine of at least 100 KM, but not exceeding 1,00@ can also be imposed against the
responsible person in the association or foundatidhe Laws do not expressly state
the bodies that can impose sanctions, but the BitHagities advised that at state level, in
FBiH and RS, it is the relevant Ministry of Justaned in BD - the District Court.

1010. Associations or foundations shall be prohibitedperate if:

» their goals and activities are contrary to the tunsnal order or directed at its violent
destruction or aimed at disseminating ethnic, tageligious or any other hatred or
discrimination, and

» if they continue to perform activities for whichethhave been fined.

1011. In case of violation of the taxation requirementsl gerforming by the NPOs certain
activities for profit purposes, the tax adminisoatauthorities shall submit such cases to the
prosecutor’s office.

1012. NPOs are subject to criminal liability as they amvered by the definition of “legal
person” given by the Criminal Codes at each level.

1013. The evaluators were advised about 6 reports in 20@Be Tax Authority of RS and 1
report of the BD Tax Authority, which were relatéd tax evasion, involving NPOs
performing profitable activities, which were subt@it to the prosecutor’s office. However,
based on the received information it is not possitol asses if the sanctions are applied
effectively.

Effective information gathering and investigation

1014. The lack of sufficient national cooperation andoimmfiation exchange between all
agencies involved in the investigation of prediazffences, ML and FT cases, at the entities,
BD and state level affects the ability of investigg cases involving NPOs’ misuse for FT
purposes.

1015. No particular mechanism is established for respupdio international requests for
information regarding NPOs, other than the usuabmeration of the FID within the
framework of the Egmont group and MLA, having thaltry of Justice of BiH as a central
authority for sending/receiving the requests..



5.3.2 Recommendations and comments

1016. No review of the adequacy of the relevant laws mndutreach has been undertaken by
the authorities in order to identify the risks gmevent the misuse of NPOs for terrorism
financing purposes. However, considering the engstisk, based on the concrete cases where
NPOs have been involved in financing of terrorisrctivities and current on-going
investigations of suspicious NPOs, the authorisiesuld undertake a comprehensive review
to assess the adequacy of the national legal framkewelated to NPOs, identifying the
features and types of NPOs (activities, size) drat at risk of being misused for terrorist
financing and implement measures to raise awareobgshe NPOs about the risks and
measures available to protect them against suckeabu

1017. While at each level a mechanism for registeringNiROs is in place, there is no legal
impediment for an NPO to be registered at the s&me at two or three levels, i.e. in two or
three registers. The statistics on the number efetkisting NPOs in BiH are not accurate
enough, considering the lack of a clear mechanismthe reciprocal recognition of
associations and foundation and the possibility tkatain NPOs are registered, for example,
at the entity and state level and counted twicee dthorities should undertake appropriate
measures for avoiding double/triple registratiom aounting of NPOs and improving the
mechanism of reciprocal recognition of associati&md foundation.

1018. There is no single Register of non-profit organise, as is the case with churches and
religious communities, and the authorities shoudthstder introducing such a centralised
register for the above mentioned purposes. Alsosidering the very limited number of
NPOs that decide to be registered at the staté leeasures should be undertaken in order to
clarify the specific of state and entity registoati advantages of state registration, etc.

1019. In order to enhance the effective oversight of NB@slegal provisions regulating the
NPO sector should expressly appoint a competehbéityt to supervise the activity of NPOs.
Inspections of NPOs’ activity should not only bereal out for tax purposes, but be focused
as well on verification if the funds have been $pera manner consistent with the purpose
and objectives of the NPOs. Furthermore, the NP@pbrts on activity, including the
financial reports should be required to be suffitie detailed in order to cover this
information.

1020. There should be express legal provisions requihiagthe business records of the NPOs
are kept for at least five years.

1021. The national cooperation and information exchargfg/ben all agencies involved in the
investigation of predicate offences, ML and FT sas# the entities, BD and state level
should be improved.

5.3.3 Compliance with Special Recommendation VIII

Rating Summary of factors underlying rating

SR.VIII NC * No review of the adequacy of the relevant lawsrioteoto

identify the risks and prevent the misuse of NPOs| f
terrorism financing purposes.

» Lack of outreach to the NPO sector.

» Deficiencies of the registration mechanism.
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Deficiencies of the supervisory activities and gxgons.

No explicit legal requirement for the NPOs to maint
business records for a period of at least fivegiear

Lack of sufficient national cooperation and infotioa

exchange between the national agencies which igeést
ML/FT cases.

No particular mechanism established for respondmng
international requests regarding NPOs.
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6. NATIONAL AND INTERNATIONAL CO-OPERATION

6.1 National co-operation and co-ordination (R.31 &R.32)

6.1.1 Description and analysis

Recommendation 31 — Cooperation and coordinatiomational level

1022. The legal basis for national cooperation and infdiom exchange between competent
authorities in BiH is set in several laws. Accoglito the new Law on the Prevention of

Money Laundering and Financing of Terrorist Aciizét Article 51 (Inter-institutional
Cooperation):

"FID can request the bodies of Bosnia and Herzegmrederation of BiH, Republic of
Srpska, Beko District and other liable parties with public #worisations to provide
information, data and documentation needed to eeefie duties of FID in accordance
with Provisions of this Law.

Bodies and Institutions with public authorisationgentioned under the paragraph 1 of
this article are obliged to deliver the data, infeeition and documentation to FID without
any compensation and provide the FID with a freeeas to information, data and
documentation...

FID can, with the consent of the director, provim®lies and institutions from paragraph
1 of this article, upon justified request, with teta and information related to money
laundering and financing of terrorist activitiesply if such information and data may be
of significance to these bodies and institutiongtair decision-making and for
investigative purposes.”

1023. Because of the fragmented political structure dfi,Bhational cooperation is not to be
taken for granted. Accordingly several statutesttan entity level include clauses which

empower and obligate the competent authorities fobiner entities or on the state level to
assist each other.

1024. Such is Article 2 of the CPC of Bfwhich defines the term “authorised official” as a
person who has appropriate authority "within that&Border Service, the Police bodies of
the responsible ministries of interior of the Fedi®n of Bosnia and Herzegovina, Republic
of Srpska and the Bko District, Judicial police and customs bodiesaficial police bodies,
tax bodies and military police bodies" accordingAtticle 21 of this law legal assistance and
official cooperation will be rendered by all couris the Federation of Bosnia and
Herzegovina, Republic of Srpska andBr District of Bosnia and Herzegovina and they are
bound to provide legal assistance to the CourtthEamore, under the same article, all
authorities of the Federation of Bosnia and Herzegg Republic of Srpska and &o
District of Bosnia and Herzegovina shall be boumdniaintain official cooperation with the
Court, the Prosecutor and other bodies particigatircriminal proceedings.

1025. According to Article 22 of this law legal assistanand official cooperation will be
rendered by the court, without compensation, taiests issued by the Prosecutor to the
Prosecutor’s office or other authorities in the ération of Bosnia and Herzegovina, Republic
of Srpska and Eko District of Bosnia and Herzegovina.

% Criminal Procedure Code of Bosnia and Herzegovidfii¢ial Gazette” of Bosnia and Herzegovina, 3/03
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1026. Similarly, in Brko District, Article 20 (g) of the CPC of the BDhas been amended in
2007 to include investigators of the BiH Prosecst@Qffice, as well as the Prosecutors Office
of Brcko District of BiH, working under the authsation of the Prosecutor, to also be
considered as "authorised officials" with regarduidicial and official cooperation.

1027. Though the legal framework, as detailed above al@mwoperation and coordination
between all competent law enforcement authoritiegically and horizontally including
SIPA, the supervisors, the customs authority, éixeauthority etc. the actual cooperation and
exchange of information is limited.

1028. The evaluators were advised that little if any iniation is disseminated from SIPA to
competent authorities at the entity level. Simyladuthorities at the entity level seldom
exchange information with SIPA. There is no reg@dachange of information between the
customs authority and the FID, nor between thetdice in the entity level and SIPA.

1029. Similarly, the evaluators were not made aware of awotual information exchange
between the supervisors at the entity level andASIP other law enforcement competent
authorities.

1030. Article 5 of the LPML imposes an obligation on th&D to ensure and supervise the
promotion of co-operation between the authoritieBasnia and Herzegovina, FBiH, RS and
the District of Btko for the prevention of money laundering and fagdiof terrorist
activities. Moreover Article 35 of the LPML furtheequires the FID and the relevant
supervisory bodies to cooperate in supervisinghiwitheir individual competencies, the
implementation of the provisions of this Law.

1031. The main mechanism in BiH for enhancing cooperakietween Policy makers, the FIU,
law enforcement and supervisors and other compatghbrities has been the establishment
of the "Working Group of Institutions of Boshia aktrzegovina for Prevention of Money
Laundering and Financing of Terrorism", as a imténisterial and professional body of
Council of Ministers of Bosnia and Herzegovina fieafter "the working group™).

1032. To this end, on 29 July 2008 the Working Group wafablished as an inter-ministerial
and professional body of the Council of MinistefsBosnia and Herzegovina. The Working
Group, which is chaired by the Director of the FlB,composed of representatives of a
number of institutions:

» Prosecutor’s Office of Bosnia and Herzegovina; (gChair)
» Ministry of Security of Bosnia and Herzegovina;

* Ministry of Justice of Bosnia and Herzegovina;

* Indirect Taxation Authority of Bosnia and Herzegwyj

» Banking Agency of the Federation of BiH;

« Banking Agency of the Republic of Srpska;

» Central Bank of Bosnia and Herzegovina;

» Tax Authority of the Federation of BiH;

» Tax Authority of the Republic of Srpska;

% Law on Criminal Procedure of Brcko District of Bisand Herzegovina (revised text) “Official GazeifeBrcko District
of BiH, No. 10/03"

23¢€



* Tax Authority of B&ko District;
» Intelligence Security Agency of Bosnia and Herzegay
e Ministry of Interior of the Federation of BiH;
e Ministry of Interior of the Republic of Srpska;
e Securities Commission of the Federation of BiH;
» Securities Commission of the Republic of Srpska.
1033. The terms of reference or tasks of the Working @rare:
(@) To improve overall co-ordination of work among theevant institutions
regarding the prevention of money laundering anaism financing;
(b) To create a strategy for prevention and combatinganey laundering;

(c) To make proposals for changes and amendments efxibing laws and by-
laws in relation to the prevention of money laugrand the financing of
terrorism

1034. To date the Working Group has been mainly involiredhe drafting of the new AML
LAW that, amongst other changes, will transpose Eneopean Union Third Anti-Money
Laundering Directive together with the ImplemeniatDirective of the Commissiofi.*’ It
does not appear that the Working Group has achiewadh progress in creating an
AML/CFT strategy’®

1035. In the course of the evaluation discussions théuat@s have tried to identify the views
of the various entities represented in the Worlngups. There are mixed views. The size of
the Group may be too large and thus becomes unwieddoperate efficiently; some
institutions need not be represented; dominatioadmge representatives; no projected agenda
with focus to date being only on new legislatiomwgver, all those interviewed agreed on the

% Directive 2005/60/EC of the European Parliament aiithe Council of 26 October 2005 on the preventf the use of
the financial system for the purposes of moneydauing and terrorist financing (OJ L 309,25.11.20055)
97 Commission Directive 2006/70/EC of 1 August 2008EC of 1 August 2006 laying down implementing meas for
Directive 2005/60/EC of the European Parliament #a@dCouncil as regards the definition of ‘politigeexposed persons’
and the technical criteria for simplified custonukre diligence procedures and for exemption on giswf a financial
activity conducted on an occasional or very limiteis (OJ L 214, 04.08.2006, P29)
8 The Working Group adopted the "action plan for ithplementation of the strategy on prevention of eylaundering
and financing of terrorist activities" on 30 Sepb&mn2009.
As detailed in this action plan Strategic objeciN@3 is to “Ensure comprehensive investigation spoution and
court proceedings of money laundering, predicdiencis and financing of terrorist activities.”
The action plan calls for all competent authorjte®ong other things, to :

1. Prepare a manual on standards concerning investigait money laundering and financing of terrorist
activities and financial investigation related e evaluation of the amount and type of proceeds an
tracing of proceeds of crime.

2. Create a standardised selection procedure forttaofserious crime.

3. Create a standardised procedure for establishidiagency investigation teams.

4. Create mechanisms for the management of seizedanfigcated property and a standardised procedure
for the management and realization of seized asdfiszated property.

5. Set inter-agency objectives and coordinate enfoec¢énmeasures to guarantee efficient allocation of
public funds and resources

The evaluators commend the creation of an agredt-agency action plan. However, the evaluatorsndd
consider that the adopted plan addresses thedofiesof issues regarding the low level of naticc@dperation
especially across entities and between the eyl land the state level bodies.
Specifically, no operational mechanisms are in @léx ensure the ongoing effective exchange of in&bion
between FID and supervisors regarding compliancebrting entities, or to ensure sufficient ongpéffective
exchange of information between competent autlesrithvestigating ML, TF and predicate offences, tad
authorities in the entities, among themselves atdiden them and the state level bodies (e.g. SH#RA éspecially
FID), Indirect tax authority etc.).
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important role of the Working Group and in fact inasuld like to see the Group working
more efficiency. The Working group meets on a ragliasis, on average once every two
weeks, and has made considerable progress in géwvgléaws and practices concerning
AML/CFT measures.

1036. The Law on the Central Bank of Bosnia and Herzegmvequires that the Central Bank
and the respective Banking Agencies co-operatehdir respective work on the financial
system. Thus the Central Bank has a responsilititgo-ordinate the work of the three
authorities. In June 2008, the Central Bank andéspective Banking Agencies entered into
an MoU which establishes the principles of co-catlon on the supervision of the banking
system and co-operation and exchange of data &owination. This MoU replaces a previous
similar one that had been signed in May 2003. Altgiothe objective of the MoU is primarily
for banking supervision purposes, Article 7, whiidts the areas of co-operation, includes
cooperation on money laundering prevention andptleention of the funding of terrorist
activities; the maintenance of blocked funds; amfdrimation related to the Credit Registry
and Transaction Accounts Registry at the CentralkBén the course of the discussions the
evaluators were assured that the three authoniteet on a quarterly basis on the basis of the
MoU.

1037. Within the last two years, Bosnia and Herzegoviaa éstablished the Insurance Agency
at State level. The major role of the Agency ateStavel is the co-ordination of the work of
the two Insurance Supervisory Agencies at EntitelleHowever, unlike the Central Bank,
the State Insurance Agency does not have an Mok thé Insurance Supervisory Agencies
at Entity level, although the evaluators were infed that the three authorities still meet
periodically. At these meetings, which appear tontb@e of a supervisory nature, issues
related to money laundering are also discussed.dliteetors of the entity level Insurance
Supervisory Agencies are members of the Managefeatd of the Insurance Agency of
BiH. Meetings are held at least once a month. énaburse of these meetings, issues relating
to AML/CFT controls are considered.

1038. There is no authority at State level that co-ortisathe work of the Securities
Commissions at the FBiH, RS and¢Bo District level. However, the Laws on Securities
Markets at the respective Entity level require peration between the Commission, the
Ministry of Finance and the Banking Agency. Thelaators have not been made aware of
this co-operation requirement but it appears thigt cooperation is more prudential in scope
rather than for AML/CFT purposes.

Recommendation 32 — Statistics (in relation to @ribn 32.1)

1039. The evaluators have not been given any meaningfatration that the systems in place
for preventing money laundering and terrorist ficiag are reviewed periodically to assess
effectiveness. As explained above the Working Gsoupain focus has been the drafting of
the new AML LAW. The evaluators would have expddieis to be an opportunity to assess
the effectiveness of the system.

1040. Although the Bosnian authorities provided the estis with details of certain
coordinating meetings no other statistics relatingational cooperation were provided.

Additional Elements

1041. The evaluators were not made aware of other mesimanin place for consultation
between competent authorities, the financial semtalr other sectors (including DNFBPS) that
are subject to AML Laws, regulations, guideline®titer measures.

% Since the on-site visit the Working Group has veorko develop a national strategy and action plan
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6.1.2 Recommendations and Comments

1042. The establishment of the Working Group is a welcgruositive initiative. However, the
evaluators note that there are mixed views andiamsnon the structure and effectiveness of
the work of the Group. Indeed the evaluators nttetiat times the Working Group was only
mentioned because the matter was raised by themseine of the Group’s representatives.
There appears to be some elements of ‘tensiofiénGroup.t is strongly recommended to
address these matters for the Working Group to imeconore efficienand effective in its
work as the evaluators are of the opinion that the Wigrksroup is an important component
of the whole system.

1043. The establishment and operation of the working grave an important step towards
enhancing inter-agency cooperation in BiH and iordmating between competent authorities
domestically with each other concerning the devalept and implementation of policies and
activities to combat money laundering and terrdigtncing.

1044. However, the working group is not and should notdggarded as a replacement for actual
case by case inter-agency cooperation. In thisectsgesults with regard to exchange of
information have so far been limited.

1045. The focus of the working group should be in settngational strategy for combating
AML/CFT and improving the actual exchange of infation between all competent
authorities horizontally and vertically thus enhagcthe systems capabilities in achieving
measurable results in law enforcement (ML indicttadarfeiture etc.).

1046. The coordination role of the Central Bank with thepective Banking Agencies is also a
very important element in the system, particulaidy ensure harmonisation not only in
prudential supervision but also in matters reldtedML/CFT supervision and compliance.
Again the evaluators could sense wide divergenvsitom the Central Bank in looking at
banking supervision being applied at State level #re views of the respective Banking
Agencies who believe otherwise. The evaluatorsmegends that irrespective of the outcome
of any decision on the consolidation of prudergigbervisionthe current structure under the
MoU in relation to AML/CFT issues should contineebe applied and strengthened to be
more effective

6.1.3 Compliance with Recommendations 31

Rating Summary of factors underlying rating

R.31 PC - Legal and institutional basis in place but questioremain on
effectiveness, coordination and information sharing

» Possible need to review structure and operatioffadiency of the
Working Group.

+ Need to strengthen co-ordination between the varauthorities in the
financial sector.

23¢



6.2 The Conventions and United Nations Special Rdatons (R. 35 and SR.I)

6.2.1 Description and analysis

Recommendation 35

1047. BiH has been a party to the 1988 UN Conventionregdilicit Traffic in Narcotic Drugs
and Psychotropic Substances (Vienna Conventiomesitf93 by succession, as it was
originally ratified by Yugoslavia in 1990. BiH régd the 2000 UN Convention against
Transnational Organised Crime (Palermo Conventiom) it’s first two Protocof§® in 2002
and acceded to its Protocol against the lllicit Macturing of and Trafficking in Firearms,
Their Parts and Components and Ammunition in 2008.

1048. The 1999 UN International Convention for the Suppi@n of Financing of Terrorism was
ratified by BiH and became effective in 2003. Ald®iH is party to all 9 conventions
mentioned in the Annex of the TF Convention.

1049. Although the MEQ contained no information on thepiementation of the relevant
conventions and UN special resolutions, the defies identified in relation to
criminalisation of money laundering (see Sectioh.D). and financing of terrorism (see
Section 2.2.1) are equally applicable here, as t¢ertain extent are the shortcomings in the
efficient implementation of the Conventions. Intgariar, the material elements of the money
laundering offence are not fully in accordance whitticle 3 of the Vienna Convention and
Article 6 of the Palermo Convention. The terroffistancing offence does not make the
collecting of funds, with the aim of being used ferrorist acts, punishable even when a
terrorist act is not committed.

Special Recommendation |

1050. According to Criterion 1.2, countries should fullpplement the United Nations Security
Council Resolutions relating to the prevention an@pression of terrorist financing, which
require “any necessary laws, regulations or othemsures to be in place and for these
provisions to cover the requirements containedthasé resolutions”.

1051. As shown in Section 2.4.1 of the Report relate®® 1ll, there is a complete lack of a
comprehensive, effective and directly applicablgaleframework that would provide a
sufficient legal basis for the implementation of tHINSCR 1267 and 1373. This is equally
applicable in the context of SR. I.

1052. Nevertheless, it is worth mentioning that the otijecof combating organised crime is
treated as a priority in BiH as in 2006 a Stratégy Combating Terrorism for the period
2006-2009 and a Strategy for combating Organisathe€Cand Corruption for the period
2006-2009 were adopted. However, insufficient effodnave been taken to develop the
strategy for the prevention and fighting against &id TF in the action plafi*

Additional elements

1053. BiH ratified the 1990 Council of Europe Convention Laundering, Search, Seizure and
Confiscation of Proceeds of Crime (ETS 141) in 2@G0w& the 2005 Council of Europe
Convention on Laundering, Search, Seizure and €cation of the Proceeds from Crime and
on the Financing of Terrorism (CETS 198) on 11 dan2008.

100 protocol to Prevent, Suppress and Punish Trafficki Persons, Especially Women and Children amtool against
the Smuggling of Migrants by Land.
101 Since the on-site visit the Working Group has veorko develop a national strategy and action plan.
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6.2.2 Recommendations and comments

1054. The same comments as are made above in relationplementation of the respective
Conventions (especially the Terrorist Financing @orion) and the UN Security Council
Resolutions apply here (See section 2.1.2 above).

6.2.3 Compliance with Recommendation 35 and Special Retamdation |

Rating Summary of factors underlying rating
R.35 PC » Insufficiencies in the effective implementationtbé Conventions duge
to the existing deficiencies related to crimindisa of ML/TF
offences
SR.I PC » Deficient implementation of UNSCR 1267 and 1373

6.3 Mutual legal assistance (R.32, 36-38, SR.V)

6.3.1 Description and analysis

Recommendation 36

1055. All rules relating to BiH’s ability to provide muélilegal assistance apply equally to cases
involving money laundering and financing of tersoni.

1056. In the time period subject to the third round MONEML evaluation, the rules under
which Bosnia and Herzegovina provided mutual legsistance to foreign countries were set
out in Chapter XXX of the Criminal Procedure CodeBiH related to international co-
operation in criminal matters. Subsequent to thesite visit, a new Law on Mutual
Assistance in Criminal Matters (hereinafter: LawMhbA) was adopted (“Official gazette of
BiH” 53/2009 — which repealed (Article 93, par.1C-BiH Chapter XXX (and also Chapter
XXXI on extradition issues). The new law enteretbiforce on 15 July 2009 and therefore its
provisions will also be reflected in this reporturther procedural rules prescribing the roles
and responsibilities of non-state level authorifiegproviding international legal assistance
can be found in separate chapters of all three iGalniProcedure Codes of the Entities and
Brcko District (CPC-FBIiH and CPC-RS Chapter XXXI and GBD Chapter XXX) which
are almost entirely identical in their language aoderage (apart from some insubstantial
differences in the RS regulation) and thereforeaih be assumed that practically the same
rules apply to all non-state level authorities tlgloout Bosnia and Herzegovina. The new
Law on MLA does not repeal, as in the case of GirgpXXX and XXXI of the CPC-BiH, the
relevant provisions of the CPCs of Entities and Edflated to mutual legal assistance, but
provides for an obligation to harmonise those iovis (Article 93, par.2) with the new Law
within six months from the date of its enteringoifibrce.

1057. Apart from domestic legislation, MLA is also proed on the basis of multilateral
international treaties to which BiH is party, b#dedl agreements concluded in this respect and
the principle of reciprocity (Article 12 of the Lasn MLA).

1058. BiH has ratified the European Convention on Mutssistance in Criminal Matters (ETS
30) and its second Additional Protocol (ETS 18BJH is not a party to the first Additional
Protocol of the mentioned Convention. Furthermdrbas ratified the European Convention
on the transfer of proceedings in criminal mat{&$S 73) and the European Convention on
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transfer of convicted persons (ETS 112). Agreementkegal assistance in civil and criminal
matters and on mutual enforcement of court verdictsriminal matters were signed with
Croatia, Serbia, Montenegro, “the former Yugoslap#blic of Macedonia” and Turk&Y.
An agreement between BiH and the Republic of Sl@aven mutual execution of the court
decisions in criminal matters was signed on 5 ARBD2.

1059. The possibility for BiH to provide mutual legal &tance appears quite broad so that BiH
can provide assistance to foreign states regamlingvestigative measures and procedures,
which the domestic authorities can exercise in ddimecases. Mutual legal assistance in
criminal matters (according to Article 8 and 13tle¢é Law on MLA ) includes execution of
individual procedural actions such as service ahmm@ns on a suspect, an accused, an
indictee, a witness, an expert or other party ¢odtiminal proceedings, service of documents,
written materials and other objects relevant togfeeeedings in the requesting state, seizure
of objects, handing over of seized objects to #wiesting state, taking testimony from the
accused, a witness or an expert, spot examinagiarch of sites and persons, confiscation
and control of delivery, surveillance and telephdapping, information and intelligence
exchange, etc. An MLA request shall be submittethanform of a letter rogatory. At the
same time, information about offences, which idextdéd during the investigation by the BiH
authorities, can be sent to foreign judicial auities without a letter rogatory if it is
considered that such information may help in thditution of investigations or criminal
proceedings or if it may result in a letter roggtor

1060. The Ministry of Justice of BiH is the central autify for communication between the
judicial bodies of BiH and foreign judicial authibes regarding the providing of international
mutual legal assistance in criminal and civil matteln urgent cases, when such a process is
stipulated in an international agreement, theiettegatory can be received and sent through
INTERPOL, which shall transmit them to the competaathority through the Ministry of
Justice of BiH. At the same time, Article 4 of thaw on MLA provides some exceptions
from the rule of communication through the Ministfy Justice of BiH. Firstly, it refers to
cases when the national judicial authorities camdsdirectly letters rogatory to foreign
judicial authorities when such a manner of commatinn is stipulated in an international
agreement. In the same time, the provisions ofclertét do not give a clear indication of
whether the “national judicial authorities” imphs avell the entity-level bodies and if the
latter have the authority to be involved in MLAis directly, i.e. not through the state-level
judicial authorities. The evaluation team was infed by BiH authorities that in this case the
“national judicial authorities” are both, state agwtity level bodies and that each of them,
when provided by an international agreement, camd/seceive directly rogatory letters
to/from foreign judicial authorities. As this isv&ry new provision, no such international
agreements were concluded yet. However, in the MB®authorities advised that such form
of direct co-operation was possible since BiH radifthe Second Additional Protocol to the
European Convention on Mutual Assistance in CrilnMatters in 2008, but no cases have
been registered. Where there is no internationedesgent and the assistance is provided
based on the rule of reciprocity, for example, drew an international agreement explicitly
stipulates communication through diplomatic chasnghe central authority will be the
Ministry of Foreign Affairs of BiH and the Ministrgf Justice will receive and send such
requests through the Ministry of Foreign Affairetters rogatory can be received, when it is
stipulated in an international agreement, electally or by other means of
telecommunication that produce written records wiiencompetent foreign judicial authority
is willing to send a written notice of the mannésending and the original letter rogatory at a
request. In all cases when the communication isdooe through the Ministry of Justice of
BiH the national judicial authorities shall sendlte ministry a copy of the letter rogatory.

102 An Agreement on legal assistance in civil anchamal matters with the Republic of Slovenia wassigjon October 20,
2009.

242



1061. The new Law on MLA introduces the rule of “direcbnemunication” between the
Ministry of Justice of BiH and the national judiciauthorities (with some exceptions),
following similar informal practice applied beforthe adoption of this law despite the
provisions of the Criminal Procedure Codes whicbvjated for communication trough the
relevant Entity Ministry of Justice and Judicial@mission of the BD (the relation between
state-level and non-state level legislation will discussed below). However, it is still not
clear how the decision on the competent judicidhauity is taken in cases of conflict of
jurisdiction between the entities/district and sti@vel. During the on-site visit, the evaluators
were advised that in such cases the Ministry dficei®f BiH will forward the request to the
Prosecutor’s Office at state level which will deeidhether it is of its competence or it should
be dealt at the entity level. Subsequently, it waplained that the decision related to the
competent judicial authority is based either onittiermation contained in the request itself,
if it indicates expressly the executing authorityom the level of the criminal legislation,
which the object of the request fall under. It agpethat in such cases, the decisions are
usually taken on an and-hoc base and that thereancrete (written) rules for such a
distribution of cases. The presented “rules” cah bw accepted as satisfactorily solutions,
especially in cases of criminal offences that dgudall into the competence of state-level and
non-state level authorities, like money laundenifgnce.

1062. The rule of “direct communication” between the Miny of Justice of BiH and the
judicial authorities is not applicable in caseated to the recognition and enforcement of a
foreign criminal judgement, transfer of a foreigrad transfer of criminal proceedings; in
such cases, the Entity Ministries of Justice or ihdicial Commission of BD have to be
involved.

1063. The national judicial authorities shall decide dre tadmissibility and the manner of
performing the actions requested by the foreignhauitly, in accordance with their
competencies and under the legislation of BiH.

1064. The Ministry of Justice of BiH shall transmit withiodelay any letter rogatory to the
competent national authority for action, unless wieés obvious that the letter rogatory is not
in line with an international agreement or the legavisions of the Law on MLA and,
consequently, should be rejected (Article 5 of e on MLA). Furthermore, in order to
ensure that the assistance is provided in a timmpstructive and effective manner, the
authorities advised the evaluators that the MipisfrJustice of BiH undertakes all necessary
measures so that a request of legal assistancavigrled to the entity level authorities/
judicial authorities not later than after one wdekm the moment of its receipt. Special
attention is paid to extradition requests, whiclke arocessed immediately. The national
judicial authorities issue a decision on a lettegatory as soon as possible, taking into
account the specifically fixed deadlines set fanthhe letter rogatory (Article 23 of the Law
on MLA). The judicial authority shall promptly infim the requesting state if it will not be
able to comply with the fixed deadlines in thedettogatory, indicating the period of time
needed for its execution and if it is not able xeaute the letter rogatory, stating the reasons.
The execution of the request may be delayed if auld adversely affect the course of
investigation, prosecution or criminal proceedingsnding before a national judicial
authority, connected to the request. It was daéd the average time needed for providing
legal assistance to the relevant foreign authaerietwo months. However, the Ministry of
Justice of BiH does not have any influence on tmng of the decisions of the courts and
prosecutors on the MLA requests. The authoritielvised that in cases that the
court/prosecutor fails to respond prior to the ldgthed deadline, the Ministry of Justice of
BiH may additionally inform the court/prosecutormalb the necessity to respond. No concrete
examples of such cases were made available toviiaators in order to make possible the
assessment of the effectiveness of these meaduesertheless, several countries, when
providing feedback on international co-operatioithwBiH, have reported cases when the
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response to certain MLA requests was provided ajtex year or when some problems
occurred when the entity level authorities wereolagd, indicating that in such cases the
execution of the MLA requests is not always guaredt

1065. The request of assistance may be refused if:

» execution of the request would be in contravengbpublic order of BiH or is likely
to prejudice the sovereignty or security;

» the request concerns an offence which is considanedlitical offence or an offence
connected with a political offence;

» the request concerns an offence under military(fasticle 9 of the Law on MLA).
Recommendation 37

1066. Dual criminality is required for rendering mutuaghl assistance, including extradition
cases. In fact, the Law on MLA only requires der@inality in case of extradition requests
while it contains no such explicit provisions agiaels mutual legal assistance issues.
Nevertheless, the evaluators were advised by dariagtrlocutors that the same principle is
applicable for other MLA requests. The authorifi@®rmed the evaluators that the technical
differences between the BiH laws and the laws m#cuesting state is not an impediment to
the provision of mutual legal assistance, but inéxessary that the incriminated criminal
actions represent a criminal offence in both statéswvever, legal deficiencies related to
criminalisation of ML (not all the material elemsrtf the Vienna and Palermo Conventions
are covered; self-laundering is not explicitly caad by all criminal codes and the lack of
criminalisation of market manipulation in the law Bréko District) and TF (financing of
terrorist organisations or individual terrorists cawered) can, potentially, present
impediments in rendering MLA in the condition ofadlecriminality.

1067. A request for assistance shall not be refused sixelly for the reason that it concerns an
offence which the national legislation treats afisaal offence (Article 9 of the Law on
MLA). However, BiH has not ratified the Addition&rotocol to the Convention on Mutual
Assistance in Criminal Matters (CETS 99).

1068. De jure a request for MLA should not be refused by BiHcamses when the request
involves necessity of disclosure of banking secrd&tye authorities advised that all data that
would be given under the existing legal framewarkdbmestic authorities should also be
available in cases of rendering MLA. However, thaleators were informed about the
practical problems that the prosecutors are fasihgn seeking to freeze accounts; banking
secrecy being considered an impediment in suctscase

1069. The powers of law enforcement agencies in the ®ondé compliance with R 28,
described under the Section 2.6 are applicabledrcase of rendering MLA.

1070. There is no mechanism in place for avoiding cot¥laf jurisdiction. The authorities have
advised that for establishing such a mechanisnwillimgness of other states is needed and
that BiH had advanced several initiatives in tlespect, but they were not developed further
because there was no willingness on behalf of atbhantries. There is a certain amount of
progress in avoiding conflicts of jurisdiction ielation to war crimes so that there is an
initiative to amend the existing bilateral agreetsemith the neighbouring countries in order
to satisfactorily resolve this issue.
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Recommendation 38

1071. Confiscation is referenced in Article 13 of the Law MLA as part of the assistance that
can be provided by BiH authorities. However, thefkr on “General types of mutual legal
assistance” contains detailed provision only fagiZare of property” and “handing over of
seized property”. So, Article 20 defines what kafgproperty can be seized and handing over

for confiscation by a foreign state:

* objects used in the commission of an offence (@imséntalities);
» proceeds of crime or their equivalent value;

» gifts and other goods given with a view to incitiaig offence and giving remuneration for
an offence or their equivalent value.

1072. Certain shortcomings of the domestic confiscategime, like the overly vague conditions
on mandatory confiscation of instrumentalities R8 such a measure is discretionary) can
represent impediments in effective provision of Minéthis area.

1073. BiH does not have a special fund for confiscatesk@sand a competent authority for
keeping and managing seized or confiscated assets.

1074. No examples were given in relation to arrangemdots coordinating seizure and
confiscation actions or sharing of confiscated ss@h other countries.

1075. The unit within the Ministry of Justice of BiH dé&aj with the international mutual legal
assistance is the Sector of International and Jer¢ity Legal Assistance and Co-operation

which has 4 departments:

Department of International Legal Assistance aneéb@eration in Criminal Matters;
Department of International Legal Assistance aneb@eration in Civil Matters;
Department of Inter-entity Cooperation and Coortiamg and

Treaty Department.

1076. The Sector has 29 positions, but only 17 of them filed (that is 58.6%§° The
authorities informed the evaluators that the Depant of International Legal Assistance and
Cooperation in Criminal Matters is not affectedtbg staffing problems — 8 of its 9 positions
are filled, but not all persons have higher edocati

1077. With a view to provide training of judges and prag®rs in international legal assistance
domain, two publications on International Legal id&mnce were developed in 2006. In 2009,
five training seminars of judges and prosecutorghertopic of International Legal Assistance
were organised. However, there is no comprehensigming course for judges and
prosecutors in BiH in this area. Even the Mid-T&trategic Plan of the Ministry of Justice of
BiH for 2009-2011 recognises the obvious need @liteoonal specialisation in international
cooperation within the courts and prosecutor’sceffand provide training activities in that

respect.

Recommendation 32

1078. No comprehensive and adequately detailed statisticMLA, either in general terms or
specifically on ML/TF relations, are kept and mained by the BiH authorities. The

193 The evaluators have been informed that all 29%tjposhave now been filled.
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authorities could only indicate that there are amalt 15,000 inward and outward MLA
requests, including extradition requests, that phassugh the BiH Ministry of Justice each
year. About half of them concern criminal matteés®@me figures were provided for 2008
which show that from the total number of 7,088 Mtgquests in criminal matters processed
that year, 261 were cases of taking over/cedingninel prosecution, 129 concerned
extradition cases and 52 were related to takingr dkie enforcement of imprisonment
sentence/transfer of convicted persons. Furtherptbe authorities informed the team about
an electronic program where all rogatory letteesragistered, but stated that it is not possible
to keep accurate and detailed statistics, partigulagarding ML/TF cases.

6.3.2 Recommendations and comments

1079. The identified legal deficiencies in the criminalisn of ML and TF may have a negative
impact on providing MLA in an effective manner amekd to be addressed.

1080. The authorities of BiH should consider enablingdening MLA in absence of dual
criminality, in particular for less intrusive andmcompulsory measures.

1081. Bearing in mind the direct co-operation between Mieistry of Justice of BiH and the
national judicial authorities, there should be iace clearer rules for acting in cases of
conflict of jurisdiction between the entity/distrand state level.

1082. All concerns raised by the states based on MLAtdniéd co-operation, particularly related
to belated responses to MLA requests, problemsiwhaéve occurred when the entity level
authorities were involved, etc., should be addigksse

1083. Although there are no legal impediments for remderMLA in cases involving fiscal
matters or necessity of disclosure banking secr8b, authorities should undertake all
necessary measures to ratify the Additional Prdtucthe Convention on Mutual Assistance
in Criminal Matters and to address the practicalbfgms concerning the banking secrecy
raised by the prosecutors.

1084. Considering the initiatives of BiH authorities, tlier steps should be undertaken for
establishing a mechanism in order to avoid corgfladtjurisdiction.

1085. The BiH authorities should consider the establighinoé an asset forfeiture fund.

1086. Certain shortcomings related to the confiscatiogime (see section 2.3 above) can
represent impediments to the effective provision MifA in this area and need to be
addressed.

1087. Bearing in mind that only 56,6% of the positiongtie Sector of International and Inter-
entity Legal Assistance and Co-operation are filed that a part of the staff has no higher
education, BiH authorities should address theisgffroblems and assess the qualification of
the personnel working within the sector.

1088. The BiH authorities made some efforts aiming attthaing of judges and prosecutors in
international legal assistance by elaborating twblipations on International Assistance and
organising seminars in this area. However, a ntmr@prehensive training programme is
needed.

1089. Furthermore, the BiH authorities should keep anmgalrate and detailed statistics on all

MLA and extradition requests (including requestdatieg to freezing, seizing and
confiscation) that are made or received, relatogML, the predicate offences and FT,
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including the nature of the request, whether it grasted or refused and the time required to
respond

6.3.3 _Compliance with Recommendations 36 to 38 and §pBecommendation V

Rating Summary of factors underlying rating
R.36 LC » Concerns regarding providing assistance in a timeyner when the
entity/district level authorities are involved (@@mns raised by other
states).

* No mechanism in place for avoiding conflicts ofigdiction involving
other states.

R.37 LC * The existing legal deficiencies related to crimigetion of ML and FT
could potentially impede effective co-operation.

R.38 LC » The shortcomings related to confiscation regime finaye a negativ
impact on the ability of rendering MLA in such case

1%

* No information on arrangements for coordinating zget and
confiscation actions.

SR.V LC » The deficiencies described under R. 36-38 havegative impact orn
the rating of this Recommendation.

6.4 Extradition (R. 37 and 39, SR.V)

6.4.1 Description and analysis

1090. Similarly to the provisions governing mutual legasistance, the domestic procedural
rules on extradition were also regulated by théedtvel Criminal Procedure Code in its
Chapter XXXI until it was repealed by the newly ptil Law on MLA which contains a
more comprehensive legislation on extradition issue

1091. All rules relating to BiH's ability to extradite eglly apply to cases involving money
laundering and financing of terrorism.

1092. Apart from national legislation, the extraditiorsugs are also governed by the European
Convention on Extradition (ETS 24) and its AddiabrProtocols (ETS 86 and ETS 98),
which were ratified by BiH on 25 April 2005. Agmaents on legal assistance in criminal
matters, including extradition aspect, were sigmeth Croatia, Serbia, Montenegro, “the
former Yugoslav Republic of Macedonia”, Slovergdagd Turkey.

1093. The general conditions for extradition, as theymescribed by Article 33 of the Law on
MLA (formerly by CPC-BiH Article 415), are as folls:

- The person whose extradition has been requestadtia national of BiH (own citizens
cannot be extradited)

- The person, whose extradition has been requesteddtabeen granted an asylum in BiH
or is not seeking asylum in BiH at the time of thquest;

- The offence on the basis of which the extraditiaa been requested was not committed on
the territory of BiH, against it or its citizens;
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- Dual criminality applies: the offense in respectwdiich the extradition is regarded as a
criminal offence under the national legislationvesd| as under the legislation of the state
in which it was committed

- The offence on the basis of which the extraditias been requested is not a political or
military criminal offence;

- The offence on the basis of which the extradition grosecution is requested, shall be
punishable for a minimum period of at least one yealer the laws of both states;

- Extradition for execution of a final decision origan sentence is permissible only if the
prison term or the remaining term of the prisorteece is at least four months;

- The person whose extradition has been requestednttadeen convicted or validly
released (exception — conditions for renewal ofdtiainal proceedings) in relation to the
same criminal offence by a national court, no anahiproceeding in BiH have been
instituted against that person for the same crihaffance;

- The extradition is not requested for criminal prag®n or punishment on the grounds of
race, sex, national or ethnic origin, religiousidfebr political views or death penalty is not
provided under the legislation of the requestirgiestfor the offence that is ground for
extradition request (unless guarantees are givemih death sentence will be pronounced
or executed).

1094. The request for extradition shall be submitted dhio diplomatic channels, including
when the assistance is rendered based on the geitypprinciple, except cases where the
international agreements indicate the possibititgeénd it directly to the Ministry of Justice of
BiH.

1095. The Law on MLA states that the Ministry of JustmeBiH shall forward the extradition
requests to the Prosecutor’s Office of BiH, promg#rticle 35). In practice, the authorities
confirmed that special attention is paid to theadition requests, which are immediately sent
to the relevant judicial authorities. Also, in cadea complete request, the Prosecutor’s Office
of BiH shall transmit it promptly to the Court ofBfor examination. There are no reports on
the unreasonable delay in the procedure.

1096. According to the procedural rules set out in thevlan MLA, the Minister of Justice of
BiH decides on the extradition, based on the datisif the Court of BiH, which found that
legal requirements for the extradition of the alfeve been fulfilled. Even if the Court has
decided to grant the extradition, the Minister v$tice of BiH can reject it, for example, if it
is requested with regards to the offence punishafile imprisonment of up to three years in
the national legislation or if the foreign courtgosed a prison term of up to one year. In
cases of different decisions on extradition issbgdhe Court of BiH and the Ministry of
Justice of the BiH, the Prosecutor’s Office of BRikh institute and administer disputes. If the
Court of BiH issues a final binding decision rejegtthe extradition, it shall be delivered to
the foreign state trough the Ministry of JusticeBafl. The Minister may issue a decision to
postpone the extradition if criminal proceedingsiagt the person whose extradition have
been requested before a domestic court and arerwawlen relation to another criminal
offence or if the person is serving a prison setgen BiH or, if needed in urgent procedural
actions, to temporarily surrender the person sought

1097. As mentioned above, BiH does not extradite its awizens. If the extradition is rejected
because it refers to a citizen of BiH or other parsvho was granted asylum in BiH the
decision rejecting the extradition, together with available documentation and, without
delay, shall be forwarded to the competent ProsesuDffice in BiH for possible institution
of the criminal proceedings according to Article(4Mof the Law on MLA. The competent
Prosecutor shall inform the Ministry of JusticeRBiH within 30 days of the taken decision,

24¢



which will be communicated to the requesting state. practice, it was advised that the

country requesting extradition will be asked tode|, if necessary, all relevant documents, as
well as the consent for conducting the procedumesesthere were cases when foreign
countries did not recognise a decision of a BiHrtbecause there was no explicit consent or
request for conducting the procedure.

1098. As it was already referred to in different conteitte issue of dual citizenship is
problematic in BiH. The authorities have advisedttthe difficulties are related to the
enforcement of the conviction sentence pronounodgili when the person concerned, who
is a citizen of BiH and another country, is in ttwuntry of his second citizenship, which
refuses the extradition request. The evaluatorseweformed that there were initiated
amendments to the bilateral agreements with thghbeuring countries in order to ensure
automatic enforcement of the conviction sentencag@unced in BiH.

1099. Dual criminality is required for extradition. At éhsame time, it was confirmed that
technical differences between the BiH law and #we bf the requesting country in terms of
categorisation or naming of the offence do not espnt an obstacle for providing legal
assistance in BiH.

1100. A simplified extradition procedure is possible undeticle 51 of the Law on MLA, with
the consent of the sought person. The Ministryustide of BiH shall promptly inform the
requesting state about the consent to surrendeisimplified procedure and in this case, the
requesting state is not obliged to send an extoadiequest..

1101. Concerning extradition the following statistics werovided:

Table 21: Requests for Extradition

Extradition
Requests sent Requests received
2007 2008 2009 2007 2008 2009

in total 42 77 80 31 52 43
executed 37 72 75 28 47 39
refused 4 5 5 3 5 4
pending 1 0 0 0 0 0
suspended 0 0 0 0 0 0

6.4.2 Recommendations and comments

1102. The BiH authorities should address the concernsesfain states related to MLA -
problems which occurred when the entity level arities were involved and which could
lead to a risk that MLA will not be rendered — irder to ensure that MLA is provided in a
timely, constructive and effective manner.

1103. As was already referred to in different contexte tissue of dual citizenship is a
problematic issue for extradition cases (especitibse related to war crimes and crimes
against humanity) between the countries in theoregknown as the “the regional impunity
gap”. A bilateral agreement on dual citizenshimiplace with Serbia, but the ratification by
BiH of a similar agreement with Croatia is pendargl the conclusion of such an agreement
with Montenegro is underway. Recent cases demdedtthat convicted criminals were able
to escape from certain neighbouring countries td 8n the basis of having BiH citizenship
and were not extradited. In such cases, the enfaoteof a sentence in a country other than
the one where it was pronounced is not possiblaouit the convicted person’s consent (a
requirement under the existing agreement on mut@ignition of sentences between BiH
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and Croatia, for example). In this context, the Badthorities have also confirmed the

difficulties related to the enforcement of a cotigic sentence pronounced in BiH when the
person concerned, who is a citizen of BiH and agrotiountry, is in the country of his second

citizenship, which refuses the extradition requistvertheless, the BiH authorities are aware
of the existing deficiencies and informed the egtibn team about the initiated amendments
to the bilateral agreements on international amst& in criminal matters and on mutual

enforcement of courts’ verdicts with the neighbogrcountries in order to ensure automatic
enforcement of the conviction sentence for persarding dual citizenship.

1104. BiH should address the identified legal deficiescig criminalisation of ML and TF
including, among others, that all designated categmf offences be covered by the criminal
legislation to ensure that dual criminality requoients do not represent an obstacle for
extradition. This particularly refers to the fattat market manipulation is, as mentioned
above, not a criminal offence in the law ofBo District.

1105. For the reasons mentioned in section 6.3.2, the&itHorities should address the staffing
problems and assess the qualifications of the paedoworking within the Sector of
International and Inter-entity Legal Assistance am@b-operation and develop a

comprehensive training programme of judges andggrdsrs in international legal assistance
domain.

6.4.3 Compliance with Recommendation 37 & 39 and Spé&dslommendation V

Rating Summary of factors relevant to Section 6.4 underlyig overall rating
R.37 LC * The existing legal deficiencies related to crimigetion of ML and FT
could potentially impede effective co-operation.
R.39 LC * In the absence of proper statistics relating to Mk, predicate offences

and FT, and information whether extradition regsieste handled
within timeframes it has not been possible to disabthe overall
effectiveness of the system in place.

SR.V LC « The deficiencies described under R. 37 and 39 havegative impact

on the rating of this Recommendation.

6.5 Other Forms of International Co-operation (R. © and SR.V)

6.5.1 Description and analysis

Law enforcement agencies

1106. In BiH competent authorities and especially FID aethorised by law to provide
international cooperation to their foreign coungetp in a rapid, constructive and effective
manner.

1107. According to Article 54 of the new law on the Pretten of Money Laundering and
Financing of Terrorist Activities:

“FID can submit data, information and documentatiavbtained in Bosnia and
Herzegovina to financial-intelligence units fronhet countries as per their request or as
per self-initiative in accordance with provision$ this Law,, conditioned that similar
confidentiality protection is provided.
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Prior to submission of data to financial-intelliges units from other countries, FID
requests written warranty that information, datadasiocumentation will be used only for
purposes defined by provisions of this Law. In orgeforward data, information and

documentation to police and judiciary bodies abroais necessary to obtain a written
approval of FID prior to it."

1108. According to Article 57 FID can order a Temporamgsionement of a Transaction by a
request from a foreign FIU in the following condiis:

As per written proposal from foreign financial-iltgence unit, under conditions set by
this Law and on the basis of actual reciprocityDRian send a written order to a person
under obligation to temporary postpone suspiciaangaction for maximum 5 working

days.

FID will immmediately inform BiH Prosecutor’s Officgbout issued order from paragraph
1 of this article.

FID will act in accordance with provisions of paragh 1 of this article if in basis of
reasons mentioned in written proposal from finahaigelligence unit assess:

a. Transaction is linked with money laundering or ficang of terrorist activities, and

b. To temporarily stop the transaction if that trangan is subject of national report on
suspicious transaction in accordance with provisioi the article 30 of this Law.

FID will not accept a proposal from foreign finaatintelligence unit if in basis of facts
and circumstances mentioned in proposal from papbrl of this article assess that
reasons for suspicion on money laundering and fiman of terrorist activities are not

given. The FID shall inform the foreign financiakelligence unit in written format, listing

the reasoning of non-acceptance of the proposal.”

1109. Though a comprehensive mechanism for internationaperation exists, the evaluators
remain unclear as to how effective this channeloiactually facilitate and allow for prompt
and constructive exchanges of information direlbween FIU counterparts.

1110. As detailed in the SIPA annual report the DepartnfienLegal Issues and International
Cooperation in FID performs information and dateh@nge with international FIUs and other
international and local institutions, as well agdlematters.

1111. During 2008 the Department processed a total ofr@€8rds on international cooperation,
out of which 197 records were received and 82 dceent to other FIUs

1112. Of these, 119 were what the Bosnian authoritidb "oatifications”, 28 were "data
submission requests” and 50 records refer to "didmindata’. The Department sent 82
records in total, out of which 40 records are dswi@mission requests, 34 refer to sent
information, while 8 records are notifications.

1113. In comparison with 2007 the Department processé&dré€ords (in total) on international
cooperation, out of which 127 records were receiaed 66 records sent to other financial-
intelligence units. This comparison shows the eéase in number of received and sent

requests within the Department..
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Table 22: International Cooperation- Requests for hformation and Dissemination of Data
Information Exchange with Foreign FIUs- 2008

Received from foreign
FlUs:

Qatar 1
Albania 1 Columbia 1 Nigeria 1 Taiwan 2
Brazil 1 Lebanon 1 Rumania 1 Ukraine 1
Montenegro 2 Luxembourg 1 Slovenia 5 USA 1
Requests for Guatemala 3 Lithuania 1 Serbia 3 Venezuela 1
information:50 Georgia 1 “the former St. Vincent and
Croatia 17 Yugoslav Republic| Grenadines 1
India 1 of Macedonia” 1 Slovakia 1
Mauritius 1
Disseminated data: 63 | Albania 5 Montenegro 2 Cyprus 5 Switzerland 2
British Virgin Egypt 1 Luxembourg 1 | Turkey 2
Islands 2 Hong Kong 1 “the former United Kingdom 5
Bulgaria 2 Croatia 9 Yugoslav Republic| USA 3
Belgium 1 Indonesia 1 of Macedonia” 2
Jersey 1 Germany 4
SouthAfrica 1 Russian Federatior
2
Serbia 7
Slovenia 4
Sent to foreign FlUs: FlUs
Requests for Albania 4 Croatia 7 “the former Turkey 1
information : 49 Bulgaria 1 Indonesia 2 Yugoslav Republic| Switzerland 1
Belgium 1 Jersey 1 of Macedonia” 2 United Kingdom 4
British Virgin Cyprus 2 Germany 1 USA 2
Islands 1 Kosovo 1 Nigeria 1 United Arab
Montenegro 3 Luxembourg 2 Russian Federation Emirates 1
3
Serbia 6
Slovenia 2
Albania 1 Indonesia 1 “the former Slovenia 5
Montenegro 1 Jersey 1 Yugoslav Republic| Switzerland 1
Georgia 1 Qatar 1 of Macedonia” 1 Taiwan 2
Guatemala 3 Latvia 1 Mauritius 1 Columbia 1
Disseminated data: 51 | Croatia 16 Lithuania 2 Germany 1 USA 2
Lebanon 1 St. Vincent and Venezuela 2

Grenadines 1
Serbia 4

1114. According to the annual SIPA report there have He&hcases that the FID has worked on
since 2005 (of which 49 were in 2008). The FID cwntéd work on 74 cases from 2007, 5
cases from 2006, and 2 cases from 2005, and hathdoh 18 cases, completed analysis and
submitted 8 cases to the Section for Investigatemmd prevention of money laundering and
financing terrorist activities, while continuing wmrk on 103 cases.

1115. Of the cases actually analysed in 2008, 8 wereriat®nal requests. No data was given as
to the results of this analysis.




1116. This data provided in the annual report of SIPAngifficient for assessing how effective
this channel is to facilitate and allow for prongstd constructive exchanges of information
directly between FIU counterparts.

1117. The FID has signed MOUs with the following FIU Cdenparts: “the former Yugoslav
Republic of Macedonia”, Croatia, Montenegro, Slageserbia, Albania, Spain, Netherlands
Antilles, Paraguay and Aruba.

1118. Under Sections 54-57 of the above mentioned law Rt is authorised to conduct
inquiries on behalf of foreign counterparts inchglisearching its own databases with respect
to information related to suspicious transactigoores as well as searching other databases to
which it may have direct or indirect access, inolgdlaw enforcement databases, public
databases, administrative databases and commgiaiaillable databases.

1119. Other law enforcement authorities in BiH are audeat to conduct investigations on
behalf of foreign counterparts through MLA channeldevertheless, no meaningful statistics
were provided as to international ML or TF inveatigns apart from those in tables 7 and 9 in
section 2.5.1 above. During the on-site visit thel@ators were advised that, as at that time,
no international ML investigation had in fact besanducted - that is where the predicate
offence was committed abroad and the suspecteddaimg in the BiH or Vice-versa.

1120. The evaluators were not made aware of any restngton exchange of information nor
any refusals for requests for cooperation on the gmund that the request is also considered
to involve fiscal matters, or secrecy laws, legalifege etc..

1121. BiH has established controls and safeguards torenthat information received by
competent authorities is used only in an authonieadner. These controls and safeguards are
consistent with national provisions on privacy aatla protection.

Financial supervisors

1122. Article 6 of the Law on Banking Agency of the FB#td Article 7 of the Law on Banking
Agency of the RS specify the powers of the Agenaieespect of cooperation with foreign
counterparts, particularly by means of participgtin international conferences, meetings,
and other events related to the mandate of the &gen

1123. The Banking Agency of the FBiH has signed bi-ldtenamoranda of understanding with
Slovenia, Croatia, Serbia, Montenegro, and Turkeywell as multilateral memorandum of
understanding with the South-East European cowntf@rther, draft MoU-s have been
prepared for signature with the relevant superyisauthorities of Italy, Austria, and
Lithuania. The Banking Agency of the RS has sigmadmoranda of understanding with the
regulatory authorities of Serbia, Montenegro, Umaftthe former Yugoslav Republic of
Macedonia”, Slovenia, Romania, Bulgaria, Greeceyr@y, Albania, and Turkey. The MoU-s
available to the assessment team articulate tlee fat the exchange of information, including
the information constituting financial secrecy, fensuring confidentiality of exchanged
information, for the cooperation in the field of ANCFT, financial stability and macro-
prudential issues, monitoring banking groups ameiotelevant matters.

1124. The Securities Commission of the FBiH has signednoranda of understanding with
Croatia, Serbia, Montenegro, “the former Yugoslagp&blic of Macedonia”, Slovenia,
Romania, Turkey, Greece and Malaysia. The Secwotymission of the RS has signed
memoranda of understanding with Croatia, Romamid, Taurkey. The Securities Commission
of Brcko District signed a MoU with the Securiti€®@mmission of Serbia and Regulator of
capital markets in Croatia (HANFA).
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1125. The Bosnian authorities advised that there are emonanda of understanding signed
between the Insurance Agencies and their foreigmteoparts.

1126. The evaluators were not provided information on itbgults of implementation of the
above stated memoranda of understanding with iatiemmal counterparts.

Additional elements

1127. The evaluators were not made aware of any mecharismplace to permit a prompt and
constructive exchange of information with non-canparts

1128. According to Section 55 of the law, the requestnthority must disclose to the requested
authority the purpose of the request and on whebkalbthe request is made.

1129. According to Section 55, the FID can obtain frorhestcompetent authorities or other
persons relevant information requested by a foremterpart FIU. Under the provisions of
the law exchanged information must be treated asegied by the same confidentiality
provisions as apply to similar information from destic sources obtained by the receiving
competent authority.

6.5.2 Recommendation and comments

1130. It is recommended that the authorities developraathtain appropriate statistics in order
to assess the effectiveness of the system. Satiltiss should be reviewed regularly and
necessary action taken to ensure that the systepersiting effectively.

6.5.3 Compliance with Recommendation 40 and SR.V

Rating Summary of factors relevant to Section 6.5
underlying overall rating

R.40 LC * No meaningful statistics to enable assessmentfettefeness

SR.V LC » The deficiencies described under R. 36-38 havegative impact or
the rating of this Recommendation.
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7. OTHER ISSUES

7.1 Resources and Statistics (R.30 & R.32)

Resources

1131. Recommendation 30 requires that countries shoubdige their competent authorities
involved in combating money laundering and tertofisancing with adequate financial,
human and technical resources. Countries showld maplace processes to ensure that the
staff of those authorities are of high integrity

1132. As presented by the authorities, the bodies witbpaasibility for supervising the
implementation of the AML/CFT legislation by all lgdor financial institutions and DNFBPs
are the following:

e The FID as the national financial intelligence unit

« Banking Agencies of FBiH and of RS as the superyi$mdies for banks and micro-
credit organisations;

* Insurance Agencies of FBIH and of RS as the superyibodies for insurance
companies and intermediaries;

» Securities Commissions of FBiH, of RS, and of BDtlas supervisory bodies for
brokerage companies, stock exchange, fund managecoanpanies, investment
funds, mutual funds, as well as for banks licensgdhe Commissions for doing
custody and broker-dealer business;

* The Ministries of Finance of FBIH and of RS as shpervisory bodies for casinos;

» Chambers of Lawyers of FBiH and of RS as the regis) and supervising bodies for
lawyers;

» Chambers of Notaries of FBiH and of RS as the tedigy and supervising bodies for
public notaries;

» Associations of Accountants and Auditors as théstegng and supervising bodies
for accountants, auditors and legal or naturalgreyerforming accounting services
and tax counselling servic8s

1133. The FIU is staffed by both civil servants and pelafficers. According to SIPA’s Book of
Rules on Internal Organisation and SystematisatfoRositions, the FID should be staffed
with 39 people, to include 20 police officers, 1Glservants and 4 employees. At the time of
the on-site visit, the FID was staffed at 62% sfiittended capacity, employing 28 people, of
which 11 are police officers, 13 civil servantsdahemployees. It was particularly notable
that of a budgeted complement of 20 Police Offiaarly 8 were in place and with regard to
the Investigative Section only 5 positions out &f dudgeted positions were filled. In the
view of the evaluators, FID does not have sufficiaff resources available to fully perform
its functions. Furthermore, the evaluators werthefview that the FID’s IT system does not
provide sufficient operational scope or capacityeffectively support FID’s operations. It
did, however appear to the evaluators that FID thadrequisite powers and that there were
adequate security controls in place.

104 These Chambers of Lawyers, Chambers of Notaries Associations of Accountants and Auditors aré&rsgjulatory
organisations (SRO) as defined by the FATF reconuagons.

25¢



1134. Under Article 68.2 of the new AML Law, FID assunresponsibility for Supervision over
implementation of provisions of the new AML Law ftre person under obligation, whose
activities are not supervised by any other bodhis Tn particular applies to certain sections
of the DNFBPs (high value dealers, etc.).

1135. Some representatives of law enforcement bodies ttieatevaluation team met with
expressed dissatisfaction with their working coiodit means and the resources available.
Nevertheless, the opinion of the evaluators is that state level investigative bodies are
adequately resourced. The evaluators learnt tieaunhderstaffed prosecution and judiciary
wrestles with a significant backlog of cases relateserious economic crimes because of the
pressure of workload and lack of specific experttsglure to investigate the proceeds may be
one of the main reasons why there have been sodatiscations in ML cases.

1136. A number of joint training seminars between lawoeoément agencies (including FID)
and prosecutors and also between prosecutors aigeéglhave been conducted. Although
there have been no specific training seminars oneydaundering or financing of terrorism,
topics covered have included corruption, financiagine, and terrorism and the funding of
terrorist activities.

1137. Lack of training is a major problem throughout@lbervisory bodies, with some relative
“advantage” of the Banking Agencies, which seenbéan a better position in terms of the
frequency and coverage of training events atterdmethe staff. The Association of Banks
mentioned that they also play an active role inaarggation training events; however, no
statistical evidence of such engagement was prdwini¢he assessment team.

1138. As far as the supervision of DNFBPs is concerné, legislation provided to the
evaluators does not provide the powers of the Minisf Finance and the respective SROs in
relation to the obligations set forth in the AML W and no systems and mechanisms are
established for ensuring compliance of the obligathk the national AML/CFT framework.

1139. The evaluators were not provided with any informraton the structure, funding, staffing,
and technical resources available for and dedicateslipervision of implementation of the
AML LAW by DNFBPs. There is no data available om throfessional standards (including
confidentiality and integrity requirements), andjuiged expertise/skills of the staff at these
supervisory bodies presumably involved in the suipem process.

Statistics

1140. Recommendation 32 requires that Countries enswatetlieir competent authorities can
review the effectiveness of their systems to comtaney laundering and terrorist financing
systems by maintaining comprehensive statisticenatiers relevant to the effectiveness and
efficiency of such systems; this should includetistas on the STR received and
disseminated; on money laundering and terrorigniting investigations, prosecutions and
convictions; on property frozen, seized and coafisd; and on mutual legal assistance or
other international requests for co-operation.

1141. With regard to statistics which could demonstréte ¢ffectiveness of the criminalisation
of money laundering and terrorist financing the leators were not provided with any
comprehensive and detailed statistics on moneydiatimg investigations, prosecutions and
convictions kept and maintained by relevant auttes;i this was particularly the case at the
level of the Entities and Bko District.

1142. Article 52 1. d) of the new AML Law requires thelFto publish statistics on money
laundering and terrorist financing activities onamual basis with a view to informing the
public on the forms of money laundering and testdiinancing. Although the report is only
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published in Serbian, the evaluators were provig@t English language extracts from the
annual report for 2008 which contained comprehensitatistics on reports received,
investigations, crimes detected and internationaperation.

1143. With regard to other law enforcement agenciesissizg on ML and FT investigations,
prosecutions and convictions, the number of casdgtee amounts of property frozen, seized,
and confiscated relating to ML, FT and criminal ggeds etc. were only partially made
available to the evaluators vis a vis the evaluabat were not maintained routinely by the
authorities. The only meaningful statistics pr@ddwere from the Tax Administration of
Republic of Srpska.

1144, With regard to national cooperation, the evaluatasre not provided with any
meaningful information that the systems in place poeventing money laundering and
terrorist financing are reviewed periodically tsass effectiveness. At the time of the on-site
visit, the Working Group’s main focus has been thafting of the new AML LAW; the
evaluators would have expected this to be an oppitytto assess the effectiveness of the
system.

1145. No comprehensive and adequately detailed statistidglLA, either in general terms or
specifically on ML/TF relations, are kept and mained by the BiH authorities.
Furthermore, the authorities informed the team abatelectronic program where all rogatory
letters are registered, but stated that it is masible to keep accurate and detailed statistics,
particularly regarding ML/TF cases.

1146. Apart from statistics on International Cooperati®equests for Information and
Dissemination of Data no meaningful statistics wemaintained on other forms of
international cooperation.

1147. In conclusion, apart from the FID who did produtatistics to support their annual
report, there were very few meaningful statistieailable. Furthermore the evaluators were
of the view that, apart from FID, those statistibat were produced for the evaluators had
merely been produced at the request of the evakiaiod that no use was being made of
statistics to review the effectiveness of theirtsys for combating money laundering and
terrorist financing on a regular basis.

Rating Summary of factors underlying rating

R.30 NC » The FID is significantly below its proposed staffilevel.

* The FID's IT system does not provide sufficient igbenal scope of
capacity to effectively support FID’s operations.

» As default supervisor of some DNFBPs FID does ranehsufficient
resources to carry out its responsibilities.

« Insufficient resources devoted to supervision of LABFT controls by
supervisors of financial institutions and DNFBPs.

« Lack of adequate structure, funding, staffing, amchnical resources
available for supervision of implementation of thm&tional AML/CFT
requirements by DNFBPs.

» Lack of defined professional standards (includigfentiality and
integrity requirements), and required expertisétslkof the staff of
bodies implementing supervision of DNFBPs
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R.32

NC

There are no comprehensive and detailed statisties money,
laundering investigations, prosecutions and coionst kept and
maintained by relevant government authorities,ipalerly at the leve
of the Entities and Bko District.

No ongoing maintenance of comprehensive statistys law
enforcement agencies other than FID.

Little or no use is made of statistical data by kwiorcement agencig
to pinpoint areas of risk or highlight where resmg are required.

No evidence that statistical data was requiredsediby the Working
Group to develop its national strategy.

No evidence of reviewing effectiveness of co-ortora and co-
operation.

No comprehensive and detailed statistics on MLAIests
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IV. TABLES

Table 1: Ratings of Compliance with FATF Recommenations
Table 2: Recommended Action Plan to improve the AM/CFT system

Table 1. Ratings of Compliance with FATF Recommenrations

Forty Recommendations Rating Summary of factors underlying rating'®®
Legal systems
1. Money laundering offence PC * Neither of the money laundering offences,

defined in all four Criminal Codes, is in full

as

accordance with Article 3 of the Vienna
Convention and Article 6 of the Palermo

Convention as far as material elements of
offence are concerned.

the

One of the designated categories of offences (marke

manipulation) is not covered by criminal legislati
of Bréko District.

The scope of competing money launder
offences are not adequately demarcated p
because of the failure to harmonise the respe

o

ng
artly
ctive

thresholds in the state-level and non-state level
offences and the overly ambiguous conditiong in

CC-BiH Article 209(1)

Serious deficiencies in the effective applicatidn o

the criminal legislation such as:

e The general perception of mon
laundering, at all levels of jurisdiction, d

2
d

not appear to go beyond the laundering of

proceeds of tax evasion. There is hardly
final conviction for money launderin

any
g

related to predicates other than tax crimes

(particularly organised criminality such
drug crimes, trafficking etc. which a
prevalent in the country). Usuall
prosecution of predicate offences other tl
tax crimes only targets the predicates wih
no further investigation takes place to foll
the money trail and to discover launderi
activities. As a result, proceeds of organi
and other proceeds-generating crin
remain uncovered.

« Very few money laundering cases &
prosecuted at the level of the Entities &

195 These factors are only required to be set out wihenmating is less than Compliant.
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Br¢ko District which means that any cases
below “larger value” as defined by CC-BiH
209(1) remain uncovered at the other levels
as well.

» Significant backlog at state-level courts gnd
also at prosecutors’ offices due to excessive
workload, understaffing, lack of specific
expertise as well as evidentiary problems in
prosecutions.

2. Money laundering offenc
Mental element and
corporate liability

D

LC

Although such case law exists at state level, there
is still uncertainty among practitioners whetheg th
intentional element of ML may be inferred frgm
objective factual circumstances which may well
compromise the effectiveness of the AML regimg.

Despite the adequate legal framework, [the
prosecution only rarely targets the legal persons
(shell companies etc.) involved in ML cases.

3. Confiscation and provisional
measures

PC

High evidential standards as applied by trial ceurt
the structure of the confiscation regime and|an
insufficient proportion of confiscations and
provisional measures not being taken with [the
desirable regularity all give rise to concerns over
effectiveness.

Mandatory confiscation of instrumentalities |is
subject to imprecise conditions in most of the
cases, while in RS the application of such a
measure is discretionary.The specific confiscation
regime for money laundering cases does not ajlow
for value confiscation

Confiscation of proceeds commingled wijth
legitimate assets or that of income or benefits
derived from proceeds of crime is not provided [for
by RS criminal legislation.

No provisions in place to prevent or void actions
where the persons involved knew or should have
known that as a result of those actions |the
authorities would be prejudiced in their ability |to

recover property subject to confiscation.

Preventive measures

4. Secrecy laws consistent
with the Recommendations

5. Customer due diligence

NC

Article 28 of Law on Foreign Exchange allows the
opening and retention of bearer savings accounts in
foreign currency.

No obligation to apply CDD measures in
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instances as required by Recommendation 5.

No timing for the verification of identificatio
information and need to revise Decisions
Minimum Standards accordingly.

No mandatory obligation to apply CDD measu
to all existing accounts.

=]

on

res

Lack of awareness on the concept and applicabhility

of a comprehensive coverage of the benefi
owner, including identification procedures.

cial

No overall obligation to establish and identify the

‘mind and management’ of a legal person.
The requirements for financial institutions

to

conduct ongoing due diligence on the business

relationship are not clear.

No requirement for obliged entities to consider

filing a suspicious report where the identificati
process cannot be completed.

No obligation to consider the termination
business where a business relationship

on

of
is

established but the identification process canegt b

completed.

Lack of guidance on the application of the ne
introduced risk based approach and other

vy
hew

obligations under the new law as the new Book of

Rules has not yet been issued
Unable to measure the effectiveness

implementation of the newly introduced AML Law.

of

6. Politically exposed persons PC « The treatment of beneficial owners that are PERs is
not clearly defined in the law.
- Definiton may lend itself to different
interpretations.
« Lack of awareness of the industry in identifying
PEPs;
+ Measurement of effectiveness
7. Correspondent banking PC « No requirement for banks to document the
AML/CFT responsibilities of respondent banks.
« No specific obligations regarding ‘payable throygh
account’.
« Measurement of effectiveness.
8. New technologies and NC « No provisions for financial institutions to take
non face-to-face business measures to prevent the misuse of technological
developments.
+ Need to clarify application and effectiveness| of
Article 10 of the Decisions on Minimum Standafds
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(FBiH, RS) for the banking sector.

9. Third parties
introducers

and

NC

No requirement to immediately obtain t
necessary information from the third party.

No requirement to ensure that identification dat
available on request from the third party.

There are no specific provisions to ensure that

he

a i

the

country base of the third party applies adequate

AML/CFT measures.

There are no requirements to ensure that the
party is a regulated entity.

There are no provisions on introduced business.

Lack of effectiveness.

third

10. Record keeping

LC

No differentiation between identificatio
information and transaction data.

No clear indication of the initiation of the 10 yga
retention period for identification information and

transaction data.

=]

11. Unusual transactions

NC

No specific obligation to monitor and exami
large, unusual or complex transactions for the

ne
rest

of the sectors beyond the banking and insurance

sectors.

No obligation to examine the background and
purpose and to keep a written statement of findings

No obligation to make such statements availabl
competent authorities.

Lack of awareness and understanding of
obligations under the Recommendation and he
lack of effectiveness.

12. DNFBP - R.5, 6, 8-11

NC

Weaknesses identified for the financial sector uan
Rec. 5 apply.

Lack of awareness on and understanding
customer identification  obligations  und
Recommendation 5.

Scope of AML/CFT measures for the accounta
profession does not cover situations contempl
by the FATF Recommendations.

Strong resistance of legal profession, includ
public notaries, to accept obligations under
AML LAW and comply therewith — effectiveneg
issue.

Lack of awareness with most of the DNFBPs se
in relation to the concept of PEPs and the hig
risks posed,;

Lack of mandatory provisions to monitor thre

e to

the
bnce
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er
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arising from technological developments;

Need to clarify record keeping obligations
explained for the financial sector ung
Recommendation 10;

Same weaknesses as identified for financial se
for Recommendation 11 (large compl
transactions) apply;

General lack of awareness of obligations under
AML LAW and hence lack of effectiveness.

as
er

ctor

the

13. Suspicious transaction LC  Low level of STRs and no STRs were receiyed
reporting from non-banking financial institutions
(effectiveness issue).

» Conflicting STR reporting requirements could have
an impact on the effectiveness of the system of
reporting.

14. Protection and no LC *  Protection from criminal and civil liability nqt

tipping-off extended to directors, and officers of obliged
entities;

* Loopholes in the new legislation for the

prohibition of tipping off

*  Effectiveness

15. Internal controls, PC - Exemptions to small obliged entities (and possibly

compliance and audit natural persons) from appointing a compliance
officer and applying internal controls.

« Lack of industry training.

« No adequate procedures for screening | at
recruitment stage.

- Effectiveness.

16. DNFBP — R.13-15 & 21 NC » Overall lack of awareness of AML/CFT obligations
in general throughout most DNFBPs with some
resistance in certain areas.

« Concern over the exclusion of applicability |of
certain provisions of the Law to small firms |of
DNFBPs and possibly natural persons.

+ Lack of training.

+ No adequate procedures for screening | at
recruitment stage.

+ No specific obligation to terminate or declipe

business relationships with legal and natural

persons from countries that do not apply adeq
AML/CFT measures.

No specific obligation to monitor, examine a
record findings for large, unusual, compl
transactions and to make such findings availabl

uate

nd
ex
e to
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the authorities.

Need to clarify position regarding ‘trust’ servi
providers.

Lack of effectiveness

17. Sanctions

PC

Duplication and overlap in the state level AN
Law and the entity level Laws on Banks of FB
and of RS.

Lack of proportionate and comparable sancti
throughout the applicable legislation.

Lack of legislatively provided sanctioning powe
of the respective supervisory bodies in
insurance market.

Not all requirements of the AML Law af
enforceable.

Lack of administrative sanctions applicable to
participants of the insurance markets.

(|
iH

ons

s
the

the

18. Shell banks

19. Other forms of reporting

20. Other DNFBP and secure
transaction techniques

LC

No documented strategy to reduce the use of ca

There are strong concerns on the effectivenes
the extended scope of the law particularly asetl
are no means of monitoring the added DNFBPs.

s of
ner

21. Special attention for highe
risk countries

=

NC

No specific obligation to terminate or to decli
business relationship or to undertake a transad
with legal/natural persons from countries |
sufficiently applying AML/CFT measures.

No specific obligation to monitor and examine s
transactions further to the banking and insura
sectors, or to keep a written statement of findi
and to make these statements available to
authorities for the whole sectors.

he
rtion
not

ich

nce

ngs
the

22. Foreign branches and
subsidiaries

PC

Requirement for parts of the financial sector other

than banks to apply AML/CFT measures to ti
establishments abroad introduced recently
hence effectiveness cannot be measured.

No requirement to apply the higher standard wh
standards differ.

No obligation for financial institutions to inforr
home supervisor when a foreign branch

eir
and

ere

or

subsidiary is unable to apply standards.
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23. Regulation, supervision angd
monitoring

PC

No prohibition for criminals and their associal
from holding a significant or controlling share
securities market intermediaries in FBiH and
BD.

No requirement for a clean criminal record of
managers of market intermediaries in BD.

es
in
n

he

No requirements for professional qualifications and

expertise of directors and senior managemen
investment funds

Lack of licensing/registration procedures
persons involved in money transfer and exchg
services, as well as for the persons exerci
professional activities of sale and purchase
claims; safekeeping, investing, administeri
managing or advising in the management
property of third persons; issuing, managing
performing operations with debit and credit cal
and other means of payment, crediting, offer
and brokering in negotiation of loans.

No effective monitoring of the activities of t
persons engaged in the provision of money trarn
and exchange services.

Lack of efficient, sufficiently frequent, risk-bake
supervision of financial institutions.

24. DNFBP - Regulation,
supervision and monitoring

NC

Lack of legislatively defined basis for entity Iéy
Ministries of Finance and for the Tg
Administration of BD to supervise implementati
of AML/CFT requirements by casinos

Sanctions defined with regard casinos for n
compliance with the requirements of the AN
LAW can not be effectively applied Applying
Recommendation 17

No prohibition for individuals with criming
background to acquire or become the benefi
owner of a significant or controlling interest, tia
management function in or be an operator
casino.

Lack of legislatively provided powers for t
Chambers of Lawyers, the Chambers of Notat
and the Associations of Accountants and Audit
at entity level to supervise implementation of
obligations set forth in the AML LAW; no systen
and mechanisms for them to ensure compliang
the respective obligors with the national AML/CH
requirements.
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25. Guidelines and Feedback

PC

There is no mandatory obligation to provi
general feedback.
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Lack of provision of meaningful feedback.

Many of the obligors (especially the representative

of non-bank financial institutions) fail to have
proper understanding of their obligations under
AML/CFT framework

Not all sectors have developed indicators
suspicious transactions.

No specific guidance issued to all sectors of

a
the

for

the

industry other than the implementing guidamce

under the Book of Rules.

Many of the obligors (especially the representative

of DNFBPs) fail to have a proper understanding
their obligations under the AML/CFT framework

Not all DNFBP sectors have developed indicat
for suspicious transactions.

No specific guidance issued to all DNFBP sect

of

ors

ors

of the industry other than the implementing

guidance under the Book of Rules.
No general and specific feedback to DNFBPs.

Impact of the above on the effectiveness of
system.

Institutional and other
measures

26. The FIU

PC

FID appears to operate in isolation from other

the

aw

enforcement agencies and Financial intelligencg at

FID is not requested by or disseminated to o
law enforcement agencies at the level of the est

and Bkko District when investigating predicate

offences or money laundering.

At the time of the on-site visit there was
effective dissemination of information to domeg
authorities and the power of the FID to dissemin

information to domestic authorities is still limite

by the new AML Law.

No guidance provided to non-banking sector
FID regarding manner of reporting.

Manual review of large cash transaction rep
brings into question the effectiveness of
computerised database and overall effectivenes

analysis by FID when analysing CTRs and STRs.

her
iti

no
tic
ate

D

by

DIts
the
5s of

27.Law enforcement authorities

LC

Low effectiveness as ML rarely investigated as &
offence when not related to tax evasion.

Perception of corruption may have an impact on

>
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effectiveness of the system.

No clear national strategy geared to increase the
effectiveness of action taken against the proceéd
crime.

28.Powers of competent
authorities

LC

Concerns over effectiveness

29.Supervisors

PC

Lack of clearly defined supervisory powers of {

he

FID and no mechanisms in place for the

enforcement of its decisions regarding remova
irregularities in the operations of obligors.

Lack of adequate powers of supervisors in
insurance market to monitor and ensure complid
with  AML/CFT requirements and to tak
enforcement measures and sanction both
institutions/businesses and their directors/se
management for incompliance with AML/CH
requirements.

30.Resources, integrity and
training

NC

The FID is significantly below its proposed staffi
level.

The FID's IT system does not provide sufficig
operational scope or capacity to effectively sup
FID’s operations.

As default supervisor of some DNFBPs FID d
not have sufficient resources to carry out
responsibilities.

Insufficient resources devoted to supervision
AML/CFT controls by supervisors of financi
institutions and DNFBPs.

Lack of adequate structure, funding, staffing,
technical resources available for supervision
implementation of the national AML/CF
requirements by DNFBPs.

Lack of defined professional standards (includ
confidentiality and integrity requirements), a
required expertise/skills of the staff of bod
implementing supervision of DNFBPs

31.National co-operation

PC

Legal and institutional basis in place but questi
remain on effectiveness, coordination &
information sharing.

Possible need to review structure and operati
efficiency of the Working Group.

Need to strengthen co-ordination between
various authorities in the financial sector.
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the
ince
e

the
nior
T

=]

2Nt
Dor

hes
its

of
al

and
of

ing
nd
es

on
ind

onal

the

32.Statistics

NC

There are no comprehensive and detailed stati

stics




on money laundering investigations, prosecuti
and convictions kept and maintained by reley
government authorities, particularly at the levél
the Entities and Bko District.

No ongoing maintenance of compreheng
statistics by law enforcement agencies other f{
FID.

Little or no use is made of statistical data by |
enforcement agencies to pinpoint areas of rish
highlight where resources are required.

No evidence that statistical data was required
used by the Working Group to develop its natio
strategy.

No evidence of reviewing effectiveness of
ordination and co-operation.

No comprehensive and detailed statistics on M
requests

ons
ant
0o

ive
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aw
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nal

LO-

LA

33.Legal persons — beneficial
owners

PC

Concerns over the viability of the Main Book

of

Registration at the Courts for and the information

contained in it and hence the achievement
adequate transparency concerning the benef
ownership and control of legal persons.

No timely update of the Books of Registration
competent registration courts for &fipes of legal
persons;

The position of foreign legal persons that all
bearer shares becoming shareholders
domestically registered legal persons needs t
clarified.

of
icial

at

in
b be

34.Legal arrangements —
beneficial owners

N/A

Bosnia and Herzegovina is not a signatory to
Hague Convention.

The concept of trusts or other similar le
arrangements (other than corporates) is not kn
under the laws of Bosnia and Herzegoving
although reference to the term ‘trust’ is used ur
the new AML Law.

the

yal
own

de

International Co-operation

35.Conventions

PC

Insufficiencies in the effective implementation
the Conventions due to the existing deficieng
related to criminalisation of ML/TF offences

of
es

36.Mutual legal assistance
(MLA)

LC

Concerns regarding providing assistance in a tin
manner when the entity/district level authorities
involved (concerns raised by other states).

* No mechanism in place for avoiding conflicts

hely

of
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jurisdiction involving other states.

37.Dual criminality

LC

The existing legal deficiencies related
criminalisation of ML and FT could potential
impede effective co-operation.

38.MLA on confiscation and
freezing

LC

The shortcomings related to confiscation reg
may have a negative impact on the ability
rendering MLA in such cases.

No information on arrangements for coordinat
seizure and confiscation actions.

me
of

39.Extradition

LC

In the absence of proper statistics relating to ML,

the predicate offences and FT, and informa
whether extradition requests are handled wi

timeframes it has not been possible to establish th

overall effectiveness of the system in place.

40.0Other forms of co-operation

LC

No meaningful statistics to enable assessmer
effectiveness

Nine Special
Recommendations

SR.I Implement UN instrument

PC

Deficient implementation of UNSCR 1267 a
1373

nd

SR.II Criminalise terrorist

financing

PC

The present incrimination of terrorist financi
(“funding of terrorist activities”) in all fou
Criminal Codes appears not wide enough to cle

g

arly

provide for criminal sanctions concerning the

collection and provision of funds with the unlaw
intention that they are to be used, in full or artp
by a terrorist organisation or by an individy
terrorist as required by SR.II.

Further clarification is requires as to the cover
of “funds” as provided for by CC-BiH Article 20
and similar offences in the other three Crimi
Codes respectively.

SRL.II
terrorist assets

Freeze and confiscate

NC

ul

ial

ag
2
nal

A comprehensive system for freezing without

delay by all financial institutions of assets
designated persons and entities, including pub
known procedures for de-listing etc. is not yet
place. The existing legal framework consists
parallel and remarkably overlapping regimes wh
either are incomplete particularly when it comes
procedural rules (Laws on Banking agencies

of
icly
in
of
ich
to
or

were designed for other purposes (the IRM Law to

support the ICTY mandate) thus both are only |

0oa

very limited extend applicable in this respect.
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SR.IV Suspicious transactig
reporting

n

LC

General low levels of STRs raise concerns abou
effectiveness of implementation.

t the

Conflicting STR reporting requirements could have
an impact on the effectiveness of the system of

reporting.

The existing deficiencies related to t
criminalisation of FT could have an impact on
reporting of suspicions of FT.

he
he

SR.V International co-operatiof

LC

The deficiencies described under R. 36-38 ha

negative impact on the rating of this

Recommendation.

The deficiencies described under R. 37 and 39

e a

nave

a negative impact on the rating of this

Recommendation.
The deficiencies described under R. 36-38 ha

negative impact on the rating of this

Recommendation.

e a

SR.VI  AML requirements for

money/value transfe
services

PC

Money transfer services provided by Post Office
needs to be supervised by the relevant authoriti¢s;

Need to re-assess position of Tenfore d.o.0 visa-v

it relationship with the FID and the new AML Law;

Need to clarify position re sanctions for banksg
the light of the new AML Law and the Laws
Banks.

n
N

SR.VII Wire transfer rules

PC

No obligation for full originator information t
accompany cross-border transfers.

No indication what information is to accompany

internal wire transfer. and no obligation for

financial institutions to do so.
No monitoring of the activities of the Post Office.

Application of sanctions for non compliance 1
clear.

SR.VIII Non-profit organisations

NC

No review of the adequacy of the relevant laws
order to identify the risks and prevent the misofs
NPOs for terrorism financing purposes.

Lack of outreach to the NPO sector.
Deficiencies of the registration mechanism.

Deficiencies of the supervisory activities 4
inspections.

No explicit legal requirement for the NPOs
maintain business records for a period of at |
five years.

Lack of sufficient national cooperation al

27C
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information exchange between the national

agencies which investigate ML/FT cases.

No particular mechanism established for

responding to international requests regard
NPOs.

SR.IX Cross Border declaratia
and disclosure

n

NC

ing

No obligation at the state level for reporting cash

and negotiable instruments. Limited and vary

reporting obligations exist at the entity level;t bu

ng

not for Bosnian currency (In the Federation and

BD) and not for negotiable instruments.

The ITA has no authority to obtain further

information from the carrier upon discovery of
false declaration (SR 1X.2).

The ITA has no authority to restrain currency wh
there is suspicion of ML/FT or where there ig
false declaration (SR IX.3).

The ITA does not retain the information required
SR IX.4 and is therefore not able to make s
information available to SIPA in accordance w
SR IX.5.

No or ineffective cooperation at the domestic le
(SR.IX.6).

No power to apply sanctions or seize funds by |
(SR.IX.8) (SR.I1X.9) (SR.IX.10) (SR.IX.11).

Uncertainty on whether, upon a discovery of
unusual movement of gold or other precious me
the ITA would cooperate with the authorities of |
originating/destination countries.

Lack of effectiveness.
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Table 2: Recommended Action Plan to improve the AMICFT system

AML/CFT System

Recommended Action (listed in order of priority)

1. General

No text required

2. Legal System and Related
Institutional Measures

2.1 Criminalisation of Money
Laundering (R.1 & 2)

The Bosnian authorities should address the lacklexr

demarcation between the scope of the money laurgieri

offences in the different Criminal Codes. It

recommended that consideration should be givenoas t

whether it would be more effective to restrict mibney
laundering cases to the State Court, and aboleslEttity
and Bkko District jurisdictions.

If money laundering is not criminalised exclusivedy
state level, the conditions in CC-BiH Article 209&hould
be reviewed, especially those not related to v
thresholds as, in the view of the evaluators, tkistiag
conditions are overly ambiguous and thus very @hjito

alue

be adequately proven in a criminal procedure. @&hes

should, therefore, either be replaced by more peg
criteria (like the involvement of organised crimibain
the predicates, the fact that the offence was catedhon
the territory of more than one non-state levelsgigtion
etc.) or substituted merely by the application efue
limitations.

As a minimum requirement, definitions of val
thresholds should be publicly known and should
provided for by the legislation (such as the Criahi
Code). At the State level, steps need to be takéitl the
gap between positive criminal law and actual juadi
practice by finding an adequate legislative solutitstead
of the currentontralegeminterpretation of the law.

Definition of money laundering offences should
brought fully into line with Article 3 of the Vieran
Convention and Article 6 of the Palermo Conventsrfar
as material elements of the offence are concerned.

The authorities of Biko District should criminalise

market manipulation in their respective legislat{@ither
in the Law on Securities or elsewhere) to ensuat tine
range of offences which are predicates to mo
laundering include all required categories of ofemin all
the relevant forms.

Investigators and prosecutors need to have a

Cl

ue
be

|28

be

D

ney

clear

understanding of the importance of money launde

ring
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beyond the tax evasion and fiscal predicates if egg
laundering criminalisation is to be meaningful. detive
implementation of money laundering incriminatiorosk
urgently be achieved beyond the tax predicate.

Financial investigation into proceeds needs to treran
integral part of investigation of various procee
generating offences. For this to be achieved, n
resources and training are needed especially by
prosecution service.

State-level incrimination as well as those in tleel&ration
and Brko District should expressly include “ow
proceeds” laundering or, at least, appropriate ancd
should be given to practitioners in this respectlinthe
three jurisdictions where self-laundering is nopleitly

covered by law (especially in the Federation andk8!
District where there is no relevant judicial praeteither).

Authorities of Republic Srpska should review thdigyo
reasons whether and why it was considered expedret
proportionate to threaten self-laundering with leig
penalty than money laundering by third parties.

The language of money laundering incrimination
penalties should be harmonised across the Staté the
Entities, and Btko District.

The uncertainty over whether the intentional eletahn
ML may be inferred from objective factual circunmstas
should be addressed by appropriate guidance fraam
judiciary at the level of the Entities and¢Ro District.

Legislation should be introduced at all levels llova the
prosecuting and convicting of defendants in abaenti

Domestic authorities should, at all levels of jditsion,
consider whether the benefits of negligent mo
laundering in the statute are being maximised.

The backlog in money laundering cases pending befar
Court of Bosnia and Herzegovina is a problem thastr
be addressed by state-level authorities. It ismeuended
that appropriate training of the judiciary and mmsgtors
be provided.

Comprehensive and detailed statistics on mg
laundering investigations, prosecutions and coiorist or
other verdicts need to be maintained. Such StHi
should provide statistical information on the urmyeg
predicate crimes and possibly on further charastiesi of
the respective laundering offence (whether it

prosecuted autonomously etc.). The provisions dicker
60 of the new AML Law, which requires that compet
prosecutors’ offices and courts forward statistidata to
the FID on a regular base (twice a year) on indicts
and valid court cases related to the offences ofian
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information on the persons indicted and also on
respective criminal acts and the amount of as
temporarily seized in the criminal procedure shobél
fully complied with.

2.2 Criminalisation of Terrorist
Financing (SR.I)

Criminal laws should be amended to incorporate
funding of terrorist organisations and individualrorists,
both at State level and that of the Entities andket
District.

Domestic authorities at all competent level shadtisfy
themselves that the full definition of "funds” acdmng to
Criterion 11.1b is properly covered by the curréettrorist
financing offences.

Consideration should be given to whether the fimanof
terrorism should remain criminalised at all leved$
legislation in Bosnia and Herzegovina or be quedif
among those exclusively dealt with at state level.

Consideration should be given to abandoning theafis
“double definitions” of legal terms pertaining tarainal
substantive law in multiple legal sources.

2.3 Confiscation, freezing and
seizing of proceeds of crime (R.3)

Consideration should be given to the fact thatshecific
confiscation regime applicable in money launderages
pursuant to Article 209(4) and identical provisiongion-
state level Codes do not provide for value confisoa

The provisions on confiscation in the Criminal Coafe
Republic Srpska should be amended to enable
confiscation of income or other benefits. Equa
confiscation of proceeds commingled with legitim
assets should also be provided for.

Competent authorities at State level and also i&
Federation of Bosnia and Herzegovina andkBrDistrict
should review the articles in the respective Crathidodes
that provide for the confiscation of instrumentalt and
other objects with the aim of removing or, at le
concretising the overly vague conditions under Wtitds
security measure can be applied (absolute necdsssigd
on public safety or moral reasons etc.) so that
confiscation of such objects can actually be magat

The authorities of Republic Srpska should cons
introducing compulsory confiscation of such obje
instead of the current, discretionary provision thme
Criminal Code of Republic Srpska Article 62(1).

Removal of overly insubstantial preconditionsionfrem
confiscation of instrumentalities and other objg
(“interests of general security” etc.) should taikece at
all levels.

Consideration should be given to provisions in
criminal procedure which would enable the configsabf
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concluded because the death or absconding of
perpetrator or for any other reason, on conditiat there
is a proof that the assets derive from criminatiofes.

Legislative provisions should be introduced atelkls to
allow for the voiding of contracts.

domestic authorities should review the pract
functioning of provisions on confiscation and psighal
measures to assess their overall effectivenesssare
that they are fully operational and to satisfy tkehres
that the necessary tools are really in place fooraplete
and effective system. Such a review should primdré
supported by compiling and maintaining of compresien
and precise statistics on the volume and effectiserof
confiscation and the provisional measures.

Domestic authorities should review the spec
confiscation rule in CC-BiH Article 209(4) and idaxal
non-state rules either in themselves or in comhinatith
Article 74 to consider whether these provisionswalfor
the mandatory confiscation of instrumentalitiesduseor
intended for use in the commission of a money latind
offence as far as such objects are not owned by
perpetrator and introduce legislation to for reméalyhis
apparent weakness of the system.

The evaluators understand that provisional meastags

only be carried out, as a general rule, by thesitaciof a
preliminary proceedings judge as from the initiataf the
investigation. Domestic authorities should reassthss
extent to which this structure might delay or evémder
the seizure of proceeds, if once applied in a @ing
money laundering case. They should also recons
whether the immediacy of such measures could bbég
provided by allowing the prosecutor, in extremeigant
cases, on his own authority, to order the invettigg
bodies to carry them all out, subsequently obtajrtime
approval of a judge.

The possibility of obtaining bank information wighview
to freezing of assets, as is provided by Articlé1lj2and
(4) of the CPC-BiH (and identical non-state prowis)
appears to be unnecessarily restricted; or at Eeasted
down in concrete cases by factors originating itnegi
incomplete secondary legislation or simply throt
inaccurate communication between the state auith®
and the financial industry. This results in duglion of
the court procedure when bank account informatieeds
first to be obtained for applying for a freezingder.
Domestic authorities should reassess this pote
shortcoming and seek for a solution.

Legislative amendments should be introduced t@dhice
explicit provisions to prevent or void contractwal other
actions where the persons involved knew or shoalk
known that as a result of those actions the autbes
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would be prejudiced in their ability to recover peoty
subject to confiscation.

A much greater emphasis needs to be given to Kiegta

of provisional measures at early stages of invastigs to

support more confiscation requests upon convictiar.

clear understanding is required of how early irmanal

investigations the preliminary measures could Beerta

and the practitioners should be orientated, eithgr
adequate guidance or training, to apply these mesass
early as possible to prevent dissipation of proseed

In most of the cases, the prosecution is still iya
targeted at proving the predicate crime and thuiriber
investigation takes place to follow the trail ofet
proceeds. As far as this is result of inadequatisty and

in

h

lack of necessary trainings these shortcomings must

urgently be remedied by competent authorities &t
levels. Equally, the authorities should seek faolution
to the problem underlying this trend, that is, theerly
high standard of proof applied by the trial countih
regard to the confiscation of the proceeds of crime

Legislators at all levels should consider ensutimat, in
certain well-defined serious proceeds-generatifignogs,
elements of practice which have proved of va
elsewhere should be considered, including the savaf

the burden of proof, post conviction, as to the flaw

origin of alleged criminal proceeds or the utilisatof the
civil standards of proof as to the lawful origing
proceeds. In this respect, particular emphasis Idhbe
given to explaining how The Criminal Code of Bosaral
Herzegovina Article 110(3) and corresponding nates
level provisions are intended to work. As far as
criminal legislation is concerned, the examinerarshhe
opinion of the local authorities that the Crimir@bde of
Republic Srpska, which currently lacks such a miow,
should also be harmonised in this respect

Authorities at all levels should establish unifiggstems
for keeping statistics on the amounts of propedizexl

and confiscated, and designate competent bodiethifof

purpose, in line what was recommended by the finshd
report. In this respect, the evaluation team carsidt
more practical to address this question on a Boani
Herzegovina wide basis and not separately for &anthy
and Bgko District.

Consideration should be given to establishing apmient
agency with adequate procedures for keeping

managing seized and confiscated assets, and
introduction of an asset forfeiture fund as well a
mechanism for asset-sharing, in line with the latjige
initiatives currently being in the draft phaselie ttountry.
Such an agency could optimally be set up at thel let
the State
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2.4 Freezing of funds used for
terrorist financing (SR.III)

A single, effective system for implementation witl
delay by all financial institutions for the freeginof
accounts of persons named on the respectivetligfsther
with the provision of clear and publicly known gaitte
concerning their responsibilities should be introehl

Procedures for considering de-listing requests
unfreezing assets of de-listed persons should éateu
and/or publicised.

A procedure for unfreezing in a timely manner thads
and assets of persons inadvertently affected by
freezing mechanism upon verification that the pessare
not a designated person should be created a
publicised.

An effective regime of monitoring of the privatecs®’s
compliance with freezing assets of designated persw
whether any of the recommendations in the Besttieen
Paper had been implemented should be introduced.

The relevant parts of the Best Practice Paper dhba
considered and implemented.

and

the

nd/or

2.5 The Financial Intelligence Unit
and its functions (R.26)

FID should develop its database capability as aslits
analytical tools and make far greater use of ebedatr
means of monitoring and analysis.

Article 51.5 of the new AML Law needs to be amentte
allow FID to disseminate information on its owntigiive
to domestic authorities for investigation or actiwhen
there are grounds to suspect money laundering &
terrorist financing.

Staffing of the Investigation Department at FIDnigt in
proportion to the commonly understood expectatioh
other law enforcement agencies regarding FID's ol
initiating ML investigations in BiH. FID should rka it a
priority to attract suitably qualified staff tolfithe current
vacancies.

FID's operation is isolated from the general |
enforcement effort due to restrictive interpretatiof
existing laws, and other organisational issuesnafdial
intelligence at FID is not requested by or dissextad to
other law enforcement agencies at the level ofetitéies
and Beko District when investigating predicate offeng
or money laundering. The evaluators consider ithest
vital that there is full and effective cooperatioetween all
relevant bodies in the entities and¢Br District and the
FID, in particular, the Working Group of Bosnia a
Herzegovina Institutions related to the Preventioin
Money Laundering and Terrorism Financing should en
it a priority to achieve full cooperation betweeli

relevant bodies.
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2.6 Law enforcement, prosecution

ML and FT should be set as a higher priority fow |
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and other competent authorities
(R.27 & 28)

enforcement. The money laundering offence shouldm
integral part of an investigation when investiggtia
predicate offence involving a funds generating exi
Prosecutors should also place a greater focusrgatiiag
and proving ML as well as the underlying predicaiene.
In addition much greater efforts should be put inéeing,
seizing freezing and confiscating the proceedserim

BiH should address the problems facing the prosmtut

and judiciary by increasing resources and stafingrder
to deal with the backlog of cases related to ser
economic crimes affecting not only the effectivenes$
the judicial process but also the investigativeac#y of
law enforcement agencies in the BiH.

A clear AML CFT national strategy should be prepa
with set goals to be achieved by law enforcemeidlids]
on all levels, including the state, entity, and toaal
levels. The main goal of such a strategy should
increasing the effectiveness of action taken agaims
proceeds of crime by harmonising the independent
enforcement efforts against predicate offences, kihd
tax evasion.

Considering the pivotal role of prosecutors, mees
should be taken to raise awareness among prossaurid
judges both of the overall AML/CFT legislation, a
particularly of the money laundering offence.

Measures should be taken to enhance national catiqe
and information exchange between all agencies vedb
in the investigation of predicate offences, taxenffes, anc
ML.

Special investigative techniques should be utilideg
investigate money laundering.

All law enforcement authorities should continue
strengthen inter-agency AML/CFT training programs
order to have specialised financial investigatorsd
experts at their disposal.

Corruption is a problem and it continues to be @bfam
for all law enforcement bodies and the judicialteys
The perception of corruption undermines confidenabe
various law enforcement agencies, prosecutorsexfand
the judiciary and inhibits inter-agency cooperati
Initiatives to eliminate corruption need to be ntained.

Little or no use is made of statistical data toppint areas
of risk or highlight where resources are requirddwas
the view of the evaluators that the statistics thate
provided had been prepared largely to support
evaluation visit. It is recommended that comprehen
statistics on all aspects of money laundering &nbtist
financing should be maintained and regularly areadyis
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order to assess the effectiveness of the systenmahe
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improvements where necessary.

2.7 Cross Border Declaration &
Disclosure

There is an urgent need to adopt a legislativerregon
the state level of BiH for full implementation oRIX to
include domestic cash and negotiable instruments.

The Indirect Tax Authority of Bosnia and Herzega
does not appear to be fully involved in implemegtthe
current partial regime existing on the entity leuelthe
context of AML CFT according to SR IX efficientlynd
effectively. In particular it lacks the appropegbowers|

and tools to do so. A significant number of essgnti

criteria do not appear to be met and there is therea
need to review the whole framework of cross bof
declarations and disclosures against the esseamtiatia
for SR IX.

Adequate funding and training is required for Costand
the financial sectors to implement and respecttisoms
and tax legislation.

3. Preventive Measures —
Financial Institutions

3.1 Risk of money laundering or
terrorist financing

3.2 Customer due diligence,
including enhanced or reduced
measures (R.5 to 8)

Article 28 of the Law on Foreign Exchange should
reviewed.

an obligation to apply the CDD measures when cagr
out occasional transactions that are wire transamsild
be introduced by legislation or other enforceabéans.

A review should be undertaken of the definition
“transaction” in the new AML Law which may n
necessarily include “cash transactions” and heheeetis
doubt on the application of CDD measures.

An awareness raising programme together with alateck
guidance on the applicability of the risk basedrapph
for CDD should be developed.

Although specific provisions have been includedtlie
new AML Law imposing an obligation for the verifigan
of the identity of customers, these provisions dut
address the timing of verification and, therefotbe
Decisions on Minimum Standards should accordingdy
reviewed.

The relevant authorities should ensure there isevess
and understanding by the industry on the newlyihiced
concept of the beneficial owner, and a revisiopassibly
Article 15 of the new AML Law should be considered.

An obligation for all obliged entities and persohs
identify the ‘mind and management’ of a legal per
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under the relevant Decisions on Minimum Standard
the respective Banking Agencies.

An obligation for the termination of business whexe
business relationship is established but the ifiestion
process cannot be completed should be considered.

A legal obligation to apply CDD measures to exigtin

customers beyond what is currently provided forkisg
under the relevant Decisions on Minimum Standg
should be introduced.

At the time of the on-site visit PEPs were onlytiadly
and limitedly addressed and only for the bankingae
However even these provisions did not entirely cdhe
requirements for Recommendation 6. There did npéap
to be any similar provisions for the whole finanaactor.
Although the new law now provides for the treatmeh
PEPs there is a need to create awareness and @
guidance on the identification process, includirigere the
beneficial owner is a PEP.

The coverage of correspondent banking is
comprehensive and does not appear to specificalerg
respondent bank’s relationships. Although corrageaot
banking is now included under the new AML Law, f{
issue of ‘payable through’ accounts is not addicksds
advisable that (cor)respondent banking relatiorsship
reviewed accordingly.

Although it appears that electronic business in

financial sector is low, there are no obligationsr
financial institutions to have policies in place feevent
the misuse of technological developments. This khbe
provided for in the new AML Law which to date dasst
address this issue.

There is a need to clarify Article 10 of the relew
Decisions on Minimum Standards with regard to nacef
to-face business.

Following the introduction of the new AML Law,
revised Book of Rules, providing guidance on
implementation and more awareness on the par
‘persons’ under obligation’, albeit to differentgtees, on
the concepts and the philosophy of the law andrt
obligations, needs to be adopted..
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3.3 Third parties and introduced
business (R.9)

Although the old LPML does not specifically prottilair
allow third party reliance or introduced businddewise

it does not specifically allow it. However thereear

provisions that appear to indirectly allow suchgaures.
This is particularly so in relation to the use ofrpanies
specialised in customer due diligence. The absehsech
companies, though recognised, impacts on procedar
licence and regulate them. This creates an unogrtas to

whether third party reliance is allowed or n

ot.
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Notwithstanding the fact that the new AML Law haswn
clarified this doubt in that it specifically allowpersons’
under obligation’ to rely on third parties, as defi by the
new AML Law, yet the new provisions do not fullyves
the FATF criteria for Recommendation 9. In {
circumstances it is recommended that the legidagind
other relevant provisions be revised such that
obligations and requirements should be harmonisital
Recommendation 9.

3.4 Financial institution secrecy or
confidentiality (R.4)

No recommendations

3.5 Record keeping and wire
transfer rules (R.10 & SR.VII)

Although both the old and the new AML Laws require
retention of all documentation and information aied
on the basis of this Law, yet both laws fall shoft
meeting all the essential elements of Recommendato
In particular there is no distinction between idfgcdtion
and transaction information; and there are no ¢
provisions for the initiation of the 10 year reientperiod.
The availability of identification information an
transactions data to the authorities is indireatlglressec
with the only reference on obliged entities beihgttof
delivering the data “without delay or within 8 @¢ayo the
FID upon its request. The provision of such datahe
supervisory authorities would however be coveredhsy
general relevant provisions for the supervisoryharities
under the respective legislation (for example th&$ on
Banks). It is therefore recommended that the groms
on record keeping under Article 65(1) of the new lze
reviewed and extensively updated and broadenedetst
the requirements under Recommendation 10. In
respect the revision should definitely differergisetween
identification data and transaction data, includamg off
or occasional transactions. In this context theiewe
should ensure the establishment of the commenceaie
the retention period under each circumstance.

Although wire transfers are covered by the Law
Payment Transactions of both Entities andkBrDistrict
yet most of the criteria for SR VII are not metths Law
only covers the technical operational aspects. e
AML Law now addresses some of the missing asp
identified at the on-site visit. The new law howewdoes
not differentiate between domestic and cross-bg
payments and hence it is difficult to identify cdrapce
with the respective criteria. Notwithstanding, is
recommended that specific legal provisions be thiced:

e to ensure that full originator information accomias
cross-border transfers;

e to establish what information should accomp
domestic transfers;

he

the
W

lear

m
this

nt

on

ects

rder

any

« to ensure that the Post Office is monitored on

its

281



compliance with such regulations as may
established;

be

e to ensure that appropriate sanctions can be and are

applied for non-compliance.

3.6 Monitoring of transactions and
relationships (R.11 & 21)

* Itis recommended that Recommendation 11 be spaltyfi

addressed through a revision of the new AML legjiha
and an eventual consequent revision of the Ban
Decisions for Minimum Standards

It is recommended that a specific obligation béuded for
financial institutions to give special attention hasiness
relationships and transactions with financial iogitbns
and other legal/natural persons from countries trate
inadequate AML/CFT measures in place. Such
obligation should go beyond the ongoing monitorirfy
accounts.

3.7 Suspicious transaction reports
and other reporting (R.13-14, 19, 2
& SR.IV)

25

The evaluators were, concerned about the low leve
transactions reported, particularly as all STRseinexl

were from banks with none received from the inscea

and securities sectors. It was noted that there avhaigh
level of misunderstanding together with a lack
awareness within financial institutions concernitige
reporting obligations. The evaluators recommerat &n
programme is undertaken with financial institutisosaise
awareness of the STR regime. This programme sh
emphasise the difference between large transartjports
and suspicious transaction reports.

It was also noted that in Republic Srpska STRs V
submitted to the Banking Agency rather than to SIPAS
strongly recommended that all STRs be reporteccice
SIPA and not via an intermediate agency.

there appear to be conflicting reporting requiretsé
between the requirements of the New AML Law anal
Law on Banks in Republic Srpska and FBiH. T
evaluators therefore recommend that the Law on 8am
Republic Srpska and FBiH should be amended to ren
any conflicting reporting requirements.

The evaluators recommend that appropriate clatidiozof
the word “odnosno” be made to clarify that suspicif
terrorist financing may arise in cases where fuaigsnot
derived from criminal activity.

The provisions in the new AML Law, which ha
enhanced those of the previous law, cover someesits
of the essential criteria for Recommendation 1éwelver
the evaluators have two main concerns. First, fa
application of the protection to all directors, ragamentg
and officers of a ‘person under obligation’. Set,0on the
use of the words_“who have access to secret datdhey
could create a loophole in the law where informatoan
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evaluators therefore recommend a revision of the |ne

provisions to cover such eventualities.

With regard to the cash reporting regime, it

recommended that that the computerised database

reviewed to ensure that all large cash transacimorts
are properly input. Furthermore a computeriseckpbions
reporting system should be developed to replaceuhent
manual review by FID analysts.

Following the introduction of provisions with a nuaiory
obligation to provide feedback in the new lawD should
provide further general and specific feedback tariicial
institutions and DNFBPs incorporatirigter alia, statistics

on the number of STRs, information on current ML

techniques and trends, as well as information o&
decisions and results of the analysis of STRs exraut

by the FID. No guidance has been provided to e n

banking sector on their AML CFT obligations. FID,
conjunction with the relevant supervisory bodiesust
develop guidance for all financial institutions aDNFBPs

and ensure that an adequate awareness raising iganigpa

in place.

3.8 Internal controls, complianc
audit and foreign branches (R.15
22)

D
[)

Article 32(2) of the new AML Law should be reviewed
relation to full exemptions from appointing an awiked
person and from maintaining internal control by igddl
entities (persons under obligation) with four orsd
employees — and interpretatively, obliged natuestpns

D

Competent authorities, and in particular the FIBgchto be
more receptive to requests for training by the stidu

Adequate screening procedures need to be in plade
effectively applied when hiring people, if needtheough
mandatory obligations.

The obligations under Recommendation 15 need tg
applied to the entire financial sector.

Requirements for Recommendation 22 are only phrtjal

th

be

be

addressed through the Banking Decisions on Minimum
Standards — more specifically only to a minor ekten

through Article 2 — and through the new Article Btoe
new AML Law. However there are no provisions congfi
the main requisites of the Recommendation. It
recommended that this matter be addressed thrdugh

is

t

new legislation and through guidance issued by |the

relevant competent authorities.

3.9 Shell banks (R.18)

The definition of “shell bank” should be broughtdrfull
compliance with the FATF Methodology.

Legislation should be introduced to provide foreaplicit
prohibition of establishing and/or continuing opema of
shell banks in BiH.
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3.10 The supervisory and oversigh

system - competent authorities angd

SROs. Role, functions, duties and
powers (including sanctions) (R.23
29, 17 & 25)

—
L]

Proportionate and comparable sanctions for
compliance with AML/CFT requirements need to
introduced throughout the applicable legislat

(harmonise the sanctions stipulated by differentityen

level laws) and all ambiguities on the applicapilbf
sanctions under the new AML Law should be removed

Legislation to provide for the sanctioning powefstloe

on-
be
on

respective supervisory bodies in the insurance etark

should be introduced.

Steps need to be taken to ensure that all requirishod
the new AML Law are enforceable (that is; sanctiars
stipulated for non-compliance).

Administrative sanctions to be applied to the pavénts
of the insurance market for non-compliance W
AML/CFT requirements need to be introduced.

All sanctions should be reviewed to ensure thay e
effective, proportionate and dissuasive.

Legislation should be amended to introduce:

a) a prohibition for criminals and their associafesm
holding a significant or controlling share in satias
market intermediaries in FBiH and in BD;

th

b) a requirement for a clean criminal record of the

managers of market intermediaries in BD; and

c) requirements for professional qualifications and

expertise of directors and senior management
investment funds in FBiH, in RS, and in BD.

Licensing/registration procedures should be de\ezldir

of

the persons involved in money transfer and exchange

services, as well as for the persons exercisintepsmnal
activities of sale and purchase of claims; safeikegy
investing, administering, managing or advising e
management of property of third persons; issu
managing and performing operations with debit amdlit

t
ng,

cards and other means of payment; issuing financial

guarantees and other warranties and commitments
lending, crediting, offering and brokering in negtbn of
loans.

Steps need to be taken to harmonise the efficiefc
monitoring activities in respect of persons invavin
money transfer and exchange activities.

Efficient, sufficiently frequent, risk-based supision of
financial institutions needs to be developed
implemented.

FID and all other competent authorities need tooduce
measures aimed at ensuring that obligors (espgdiad

representatives of DNFBPs) have a proper underistgand

of their obligations under the AML/CFT framework.
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Whilst the provision of comprehensive and exhaesiists
of indicators for identifying suspicious transaosoand

persons is commendable, supervisory authoritiesildho

ensure that such indicators are not interpretedeisg
conclusive such that the examination of transasti@n
only guided accordingly without any flexibility.

The supervisory processes of the FID and estab
mechanisms for the enforcement of its decisionandigg
removal of irregularities in the operations of m&rs under
obligation should be clearly defined.

Adequate powers should be granted to supervisotBen

insurance market to monitor and ensure complianite |w

lish

AML/CFT requirements and to take enforcement

measures and sanction both the institutions/busseand
their directors/senior management for incompliandt
AML/CFT requirements.

An adequate structure, funding, staffing, and tesin

resources should be made available for supervision

implementation of the national AML/CFT requiremehis
DNFBPs.

There is a need to define professional standandtu¢iing
confidentiality and integrity requirements), andjuzed

expertise/skills of the staff of bodies implemeqgtin

supervision of DNFBPs.

3.11 Money value transfer service
(SR.VI)

It is recommended that the provision of money du&a
transfer services be reviewed particularly to emsbat the
Post Office or any other agents appointed outsfue
banking system are subject to supervision.

The Bosnia and Herzegovina authorities should exami

the operations of Tenfore d.o.o0 within the conteikthe
obligations of the obliged entities under ArticleoB the

old LPML — now Article 4 under the new AML Law.

Indeed, through the ‘Agent Compliance Manual’, the

company already seems to be imposing upon itsethioe
AML obligations, in particular in reporting and piding
information to the FID. This is a positive initia¢i on the
part of Tenfore d.o.0., however if there is a nded
Tenfore d.o.0. to impose such obligations this retezlild
be officially formalised through the AML LAW.

4. Preventive Measures — Non-
Financial Businesses and
Professions

4.1 Customer due diligence and
record-keeping (R.12)

The casino seems to be the only DNFBP that
identification procedures in place in accordancehwine
AML Law. The legal, notary and accountancy professi
are more guided by their governing laws as opptsédde
AML Law. The Privatisation Agencies of both Enti#tjeon
the other hand, appear to have some conflict athdg
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identification requirements under the AML Law arie
financial ‘fit and proper’ assessment of an invegidState
entities. It is recommended that the relevant aiiths
embark on a state wide programme of AML/CFT
awareness within the whole DNFBPs sector, the mso
because of the coming into force of the new lett
which now imposes specific requirements on the whol
DNFBPs sector in general and to particular elememse
specifically.

Although the concept of PEPs under intensified
identification procedures is addressed through llega
provisions and hence also for DNFBPs, in practiee
issue of PEPs is not addressed by DNFBPs as theag i
complete lack of awareness of the risks involvedis|
therefore recommended to introduce an awarenesg and
understanding training campaign accordingly thraudgh
the whole sector of DNFBPs as is also requiredséone
elements of the financial sector.

There is a need for increased awareness of thfeats
new or developing technologies among DNFBPs,
although, as claimed, their activities are mosthated to 3
one-to-one customer relationship. Developments| in
technology on the way of carrying out certain atég
could however pose certain threats.

Although DNFBPs met by the evaluators claim thayth
do not undertake non-face-to-face business, tharsmul
obligations under the new AML Law call for more
awareness of the procedures to be applied in such
circumstances throughout the whole sector. Ihésefore
recommended that the need to conduct proper |due
diligence of non-face-to-face customers is incluaedny
awareness raising exercise.

There is a need for the DNFBPs to be made moreeaoifar
the threats to money laundering and the financihg o
terrorism arising out of large complex transactidhat
may not have economic reasons. The need to anahge
understand such transactions cannot be over engghasi
It is recommended to statutory obligations to #ifsct are
introduced for all obligors.

Record keeping procedures in the AML LAW need tg be
revisited and clarified in accordance with the iegments
under Recommendation 10.

Although most DNFBPs have informed that they
undertake business on a one-to-one basis anddbatify
their clients directly, yet there is a need to ifyathe
position on third party reliance and introducedibessfor
customer due diligence particularly since the neMLA
Law now specifically provides for third party rei@e for
certain parts of the identification process applied

4.2 Suspicious transaction reportir

g

There appears to be a need to review Article lfhefold
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(R.16)

LPML — now Article 32 under the new AML Lawto
clarify in particular paragraph (3) and its appiica
regarding the appointment of the ‘authorised pérana
the application of internal controls as requirediemthe
law for obliged small entities and natural perscns

considering further that these provisions have heen

retained in the new law with specific provisions this
regard to the legal and accountancy professionss |l
recommended that the Law be clarified and thatRi
carries out a monitoring exercise on its applicatand,
where necessary, imposes the relevant sanctions
provided by the Law.

—

as

it is highly recommended that DNFBPs are made more

aware of their important role in the AML/CFT regime

through guidelines and training thus ensuring that
understanding their role better, DNFBPs acknowleatys
implement their AML obligation further.

4.3 Regulation, supervision and
monitoring (R.24-25)

Legislation should be introduced to:

« define the basis for entity level Ministries of &irce

and for the Tax Administration of BD to supervise
implementation of AML/CFT requirements by casings.

« prohibit individuals with criminal background from

acquiring or becoming the beneficial owner off a

significant or controlling interest, holding managnt
functions in or being/becoming an operator of anzas

« define the powers of the Chambers of Lawyers,|the
Chambers of Notaries, and the Associations| of

Accountants and Auditors at entity level to supss
implementation of the obligations set forth in tew

AML Law; establish systems and mechanisms for them

to ensure compliance of the respective obligorh wie
national AML/CFT requirements.

An authority should be designated to monitor ansues
compliance of real estate agencies and traderseitiqus
metals and stones with the national AML/C
requirements.

FID and all other competent authorities need toodhice
measures aimed at ensuring that obligors DNFBPe hav

TT
—

proper understanding of their obligations under |the

AML/CFT framework.

FID should provide general and specific feedback to

DNFBPs incorporatingnter alia, statistics on the number

of STR-s, information on current ML techniques and

trends, as well as information on the decisions rasdlts
of the analysis of STR-carried out by the FID.

4.4 Other non-financial businesses

and professions (R.20)

D ®

The scope of coverage of preventive measures urathr

the old and the new AML LAW has been extended to
other businesses and professions beyond the HATF
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definition of DNFBPs. Monitoring and supervisi
mechanisms need to be put in place in order toitoro
the implementation of and compliance with requieats
for all categories of obligors.

Notwithstanding the measures taken and being téke
the Central Bank, there is a need to intensifydhee to
reduce the use of cash and develop further thefusere
modern and secure electronic means of settlemdrd.
evaluators welcome the measures taken under the
AML Law through Article 29 limiting cash payments
persons and entities other than those under Adicéthe
Law to €15,000. However, the evaluators do nosmar
this to be an overarching policy for setting up shategy
for reducing the use of cash. In this regard sif
recommended that the Central Bank develop
document an overarching strategy to reduce theofis
cash

N

>

new

and
e

5. Legal Persons and
Arrangements & Non-Profit
Organisations

5.1 Legal Persons — Access to
beneficial ownership and control
information (R.33)

It is only in the new AML Law that the BiH leg
framework attempts to provide a definition of bécief
ownership. However there is no express requirerfan
the registration courts, while registering a busientity,
to identify and keep data on the beneficial owniprgimd
control of legal persons. Thus, it is recommended $uch
provisions should be in place in order to ensumeat
access to updated and accurate data which refreztizal
situation, as ensured by Article 15 of the new AMdw.

It is recommended that the updating of the Main iBob
Registration at the Courts is done in a timely nearfior
all legal persons including shareholding companigs
effective, proportionate and dissuasive sanctiamsldte
filing.

It is recommended that the obliged entities appfiickes
10 and 15 of the new AML Law better and verif
information through other public registers such ths
Register of Securities.

There are concerns regarding the viability of theen
linked electronic database of the Main Book of Resgias
the data started to be uploaded only in January 20l
there are still legislative initiatives concerninthe
electronic signature, business, etc. Thus it ismenended
that all necessary measures be undertaken in todéne
inter-linked (single) electronic registry to becorhdly

operational.

It remains unclear whether foreign legal person #iaw
bearer shareholding can be shareholders in antdbaf

es

person registered in Bosnia and Herzegovina. |
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recommended that the authorities consider clagfytims
issue in the relevant company registration procesiur

5.2 Legal Arrangements — Access
beneficial ownership and control
information (R.34)

No recommendations

5.3 Non-profit organisations
(SR.VIII)

No review of the adequacy of the relevant laws ang
outreach has been undertaken by the authoritiesder to
identify the risks and prevent the misuse of NPOs
terrorism financing purposes. However, considering

existing risk, based on the concrete cases wher@sNP

have been involved in financing of terrorism adies and
current on-going investigations of suspicious NPOs,

authorities should undertake a comprehensive rev@w

assess the adequacy of the national legal frame
related to NPOs, identifying the features and typé
NPOs (activities, size) that are at risk of beirigused for
terrorist financing and implement measures to r
awareness of the NPOs about the risks and mea
available to protect them against such abuse.

The statistics on the number of the existing NPOBIH
are not accurate enough, considering the lack ofear
mechanism on the reciprocal recognition of assitiaf
and foundation and the possibility that certain SP#de
registered, for example, at the entity and statellend
counted twice. The authorities should undert
appropriate  measures for avoiding double/tr
registration and counting of NPOs and improving
mechanism of reciprocal recognition of associatiand
foundation.

There is no single Register of non-profit organss, as
is the case with churches and religious communites
the authorities should consider introducing such
centralised register for the above mentioned pw@f(
Also, considering the very limited number of NP®att
decide to be registered at the state level, measiveuld
be undertaken in order to clarify the specific t#tes and
entity registration, advantages of state regisinatétc..

In order to enhance the effective oversight of NRIGs
legal provisions regulating the NPO sector shg
expressly appoint a competent authority to superthe
activity of NPOs. Inspections of NPOs’ activity st not
only be carried out for tax purposes, but be fodwewell
on verification if the funds have been spent in anrner
consistent with the purpose and objectives of tiROBL
Furthermore, the NPOs’ reports on activity, inchglithe
financial reports should be required to be suffitie
detailed in order to cover this information.

There should be express legal provisions requitiag the
business records of the NPOs are kept for at liast

work
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years.

The national cooperation and information exchal
between all agencies involved in the investigatiai
predicate offences, ML and FT cases, at the entiB®
and state level should be improved.

nge

6. National and International
Co-operation

6.1 National co-operation and
coordination (R.31)

The establishment of the Working Group is a welcq
positive initiative. However, the evaluators ndtattthere
are mixed views and opinions on the structure

effectiveness of the work of the Group. Indeed

evaluators noted that at times the Working Group ardy
mentioned because the matter was raised by theim
some of the Group’s representatives. There appedrs
some elements of ‘tension’ in the Group. It is sYly
recommended to address these matters for the Wp
Group to become more efficient and effective inwtsrk
as the evaluators are of the opinion that the Wy
Group is an important component of the whole system

The establishment and operation of the working graxe
an important step towards enhancing inter-age
cooperation in BiH and in coordinating betwe

me

and
the

wit

rkin

[}

ncy
en

competent authorities domestically with each other

concerning the development and implementation
policies and activities to combat money launderangl
terrorist financing. However, the working groumist and
should not be regarded as a replacement for acasal by,
case inter-agency cooperation.

The focus of the working group should be in settm
national strategy for combating AML/CFT and impnoyi
the actual exchange of information between all ostept
authorities horisontally and vertically thus enhagcthe
systems capabilities in achieving measurable regsuliaw
enforcement (ML indictments forfeiture etc.).

The coordination role of the Central Bank with |
respective Banking Agencies is also a very impar
element in the system, particularly to ens
harmonisation not only in prudential supervisiort blso
in matters related to AML/CFT supervision a
compliance. Again the evaluators could sense
divergent views from the Central Bank in looking
banking supervision being applied at State level tre
views of the respective Banking Agencies who beli
otherwise. The evaluators recommend that irrespect
the outcome of any decision on the consolidation
prudential supervision, the current structure unther
MoU in relation to AML/CFT issues should continaete
applied and strengthened to be more effective.
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6.2 The Conventions and UN

The same comments as are made above in relati

N to
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Special Resolutions (R.35 & SR.I)

implementationtled respective Conventions (especia
the Terrorist Financing Convention) and the UN Siggu
Council Resolutions apply here (See section 2.dvel

ally

6.3 Mutual Legal Assistance (R.36
38 & SR.V)

The identified legal deficiencies in the criminalion of
ML and TF may have a negative impact on provid
MLA in an effective manner and need to be addre
(See Sections 2.1 & 2.2 above).

The authorities of BiH should consider enablingdening
MLA in absence of dual criminality, in particulaorfless
intrusive and non compulsory measures.

Bearing in mind the direct co-operation between
Ministry of Justice of BiH and the national judic
authorities, there should be in place clearer rdeacting
in cases of conflict of jurisdiction between t
entity/district and state level.

Although there are no legal impediments for renug
MLA in cases involving fiscal matters or necessiy
disclosure banking secrecy, BiH authorities shg
undertake all necessary measures to ratify the tiveai
Protocol to the Convention on Mutual Assistance
Criminal Matters and to address the practical poid
concerning the banking secrecy raised by the pubses:

Considering the initiatives of BiH authorities, ther steps

ing
ssed

the

he

r

uld

should be undertaken for establishing a mechanism i

order to avoid conflicts of jurisdiction.

The BiH authorities should consider the establighinoe
an asset forfeiture fund.

Certain shortcomings related to the confiscatiogime
(see section 2.3 above) can represent impedimeritset
effective provision of MLA in this area and needle
addressed.

Bearing in mind that only 56,6% of the positionstfie
Sector of International and Inter-entity Legal Asance
and Co-operation are filled and that a part ofdtadf has
no higher education, BiH authorities should addrbss
staffing problems and assess the qualification hoé
personnel working within the sector.

The BiH authorities made some efforts aiming at
training of judges and prosecutors in internatiolegjal
assistance by elaborating two publications on hatéonal
Assistance and organising seminars in this areaweider,
a more comprehensive training programme is needed.

The BiH authorities should keep annual accurate
detailed statistics on all MLA and extradition regts
(including requests relating to freezing, seizingd
confiscation) that are made or received, relatinilL, the
predicate offences and FT, including the naturethaf
request, whether it was granted or refused andithe

the

and
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required to respond.

6.4 Extradition (R.39, 37 & SR.V) | «

The BiH authorities should address the concerrcedhin
states related to MLA - problems which occurred mitee
entity level authorities were involved and whichulkeb
lead to a risk that MLA will not be rendered — irder to
ensure that MLA is provided in a timely, construetand
effective manner.

Further steps should be undertaken in order toestie

problems related to the issue of dual citizenshipcases

of non-extradition of own citizens, the BiH authim@s
should make sure that internal criminal proceediags
instituted efficiently and in a timely manner.

BiH should address the identified legal deficieacia

criminalisation of ML and TF including, among otbgr

that all designated categories of offences be eavby the
criminal legislation to ensure that dual criminal
requirements do not represent an obstacle for diktra.
This particularly refers to the fact that mar
manipulation is, as mentioned above, not a crim
offence in the law of Riko District.

The BiH authorities should address the staffingofmms
and assess the qualifications of the personnel ingr
within the Sector of International and Inter-entltggal

Assistance and Co-operation and develop a compselegn

training programme of judges and prosecutors
international legal assistance domain.

It is recommended that the agreements with Craaith
Montenegro are ratified as soon as possible.

it

et
inal
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6.5 Other Forms of Co-operation | «
(R.40 & SR.V)

It is recommended that the authorities develop

maintain appropriate statistics in order to asstss
effectiveness of the system. Such statistics shdd
reviewed regularly and necessary action taken turer
that the system is operating effectively

and

7. Other Issues

7.1 Resources and statistics (R. |30
& 32)

See the recommendations relating to the o
recommendations above.

ther

7.2 Other relevant AML/CFT .
measures or issues

No recommendations

7.3 General framework — structural «
issues

No recommendations




Table 3: Authorities’ Response to the Evaluation {inecessary)

RELEVANT COUNTRY COMMENTS
SECTIONS AND
PARAGRAPHS
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V. COMPLIANCE WITH THE EU AML/CFT DIRECTIVE

Bosnia and Herzegovina is not a member countrh@Buropean Union. Notwithstanding, at the
time of the evaluation, Bosnia and Herzegovinarmied that a new anti-money laundering and
financing of terrorism law was in draft form implenting Directive 2005/60/EC of the
European Parliament and of the Council of 26 Octobe2005 on the prevention of the use of
the financial system for the purpose of money laurgting and terrorist financing
(hereinafter: “Directive”) and th€ommission Directive 2006/70/EMf 1 August 2006laying
down implementing measures for Directive 2005/60/E©f the European Parliament and of
the Council as regards the definition of ‘politicaly exposed person’ and the technical
criteria for simplified customer due diligence proedures and for exemption on grounds of a
financial activity conducted on an occasional or vy limited basis.

Bosnia and Herzegovina informed that the new LawhenPrevention of Money Laundering was
enacted soon after the on-site evaluation visit @easpleted. As the new law came in force after
the onsite visit the following comments will refer the old law for the purposes of supporting
the findings of the onsite visit. However, whehege findings have been addressed by the new
LPML this will be taken into consideration in theadysis and the conclusion as this report does
not allocate ratings. It must be mentioned thatceons on the effectiveness of the system
remain despite the fact that legal provisions Hasen enacted and are in force.

The following sections describe the major diffeendetween the Directive and the relevant FATF
40 Recommendations plus 9 Special Recommendafease complete the description and analysis
beneath and return to the Secretariat with thectuthpleted questionnaire.

1. Self Laundering

Directive Self laundering is not explicitly addressed by Bieective but is not
excluded from its scope.

—F

FATF Rec.1 Countries may provide that the offence of monewntsaring does no
apply to persons who committed the predicate ofemchere this is
required by fundamental principles of their donekdiv.

Key elements Is self laundering provided for?
Description and According to the Ministry of Justice of Bosnia & Hegovina it is
Analysis judicial practice that the criminal offence of mgrlaundering cannot be

considered as having been committed by the petpetodthe predicate
crime offence. Article 209 of the Criminal Code &osnia and
Herzegovina is not clear on this issue:

Article 209

(1) Whoever accepts, exchanges, keeps, disposesus#s in
commercial or other activity, otherwise concealstioes to concea|
money or property he knows was acquired throughpgigation of
criminal offence, when such a money or propertpfidarger value of
when such an act endangers the common economie spdnsnia and
Herzegovina or has detrimental consequences to offerations of
financing of institutions of Bosnia and Herzegovishall be punished by
imprisonment for a term between six months and yie@rs.
(2) If the money or property gain referred to inggaaphs 1 of this
Article exceeds the amount of 50.000 KM, the pegiet shall be
punished by imprisonment for a term between onet@mgears.

(3) If the perpetrator, during the perpetration led triminal offences
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referred to in paragraphs 1 and 2 of this Artieleted negligently with
respect to the fact that the money or property deg been acquire
through perpetration of criminal offence, he shallpunished by a fine g
imprisonment for a term not exceeding three years.

(4) The money and property gain referred to in paly 1 through 3

shall be forfeited.

In three of the four different Criminal Codes, dtriot covered explicitly
whether the offence of money laundering appliegeisons who comm
the predicate offence. The only exception is theREEwhich contains

specific paragraph for the criminalization of theunhdering of own
proceeds in Art. 280(2)

(2) If the perpetrator referred to in Paragraphot this Article is at the
same time an accessory or accomplice in the crimoféence that
resulted in obtaining money or property gain reéetito in the precedin
Paragraph, he shall be punished by imprisonmentftarm between on
and eight years.

Conclusion

It appears, according to the Ministry of Justidegttit is only through
judicial practice that self-laundering will not peosecuted.

Recommendations and
Comments

If this is the case, then the authorities of Bosmia Herzegovina ma
wish to consider providing a legal basis to thisagtice’. The examiner
therefore advise that for consistency purposes Hiate-level
incrimination as well as those in the Federatiot Bréko District should
expressly include “own proceeds” laundering or,lestst, appropriats
guidance should be given to practitioners in teigpect in all the thre
jurisdictions where self-laundering is not explicitcovered by law
(especially in the Federation andBo District where there is no releva
judicial practice either).

2.

Corporate Liability

Art. 39 of the Directive

Member States shall ensure that natural and legyabps covered by th
Directive can be held liable for infringements bétnational provision
adopted pursuant to this Directive.

FATF Rec.2 and Rec.1]

Criminal liability for money laundering should erte to legal persons.
Where that is not possible (i.e. due to fundamegmiakiples of domesti¢

law), civil or administrative liability should appl This includes where
legal person covered by the Recommendations fait®mply with anti-
money laundering or terrorist financing requirensent

Key elements

The Directive provides no exception for corporatability and
extends it beyond the ML offence even to infringatsewhich are
based omational provisions adopted pursuant to the DivectiVhat is
the position in your jurisdiction?

Description and
Analysis

According to Article 10 of the Criminal Code of Bva and
Herzegovinathe criminal legislation of Boshia and Herzegovahall be
applied to legal persons pursuant to Chapter Xlialjlity of Legal
Persons for Criminal Offencgsf this Code and other laws of Bosnhia g
Herzegovina. Article 123 of the Criminal Code holdomestic anc
foreign legal persons liable for criminal offengeerpetrated within th
territory of Bosnia and Herzegovina. Domestic amikiign legal person
shall also be held liable for a criminal offencegmtrated outside th
territory of Bosnia and Herzegovina if the legatqma has its seat in th
territory of Bosnia and Herzegovina or if it cagrieut its activities in th¢
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territory of Bosnia and Herzegovina, or if the oife was perpetrate
against the State of Bosnia and Herzegovina, titzeais or domestic legg
persons.According to theCriminal Code a domestic legal person sk
also be liable for a criminal offence perpetratedsme the territory o
Bosnia and Herzegovina against a foreign stategigor citizens o
foreign legal persons, subject to the conditiorisrred to in Article 12
(Applicability of Criminal Legislation of Bosnia anderzegovina for
Offences Perpetrated Outside the Territory of Basamd Herzegovinal
of this Code.

As to the criminal liability of legal persons fonfiingements of the

AML/CFT obligations this is inferred from the Law dhe Prevention o
Money Laundering of May 2004. Articles 39 and 40Safction VIII on
Penalty Provisions of the old LPML distinguish beem penalties thg
may be imposed on legal persons and those thatbeaimposed or
natural persons for specified infringements of pneventive obligations
under the Law. These provisions have now beenpreesl into Articleg
72 and 73 of the new LPML.

d
al
nall
f

Comments

Bosnia and Herzegovina recognizes the liabilityledal persons fo
committing the act of money laundering and for oéffes of non
compliance with the preventive measures under tlagv lon the
Prevention of Money Laundering and provides forcsians accordingly.

Recommendations and
Comments

3.

Anonymous accounts

Art. 6 of the Directive

Member States shall prohibit their credit and ficiahinstitutions
from keeping anonymous accounts or anonymous paksbo

FATF Rec.5

Financial institutions should not keep anonymousoants or
accounts in obviously fictitious names.

Key elements

Both prohibit anonymous accounts but allow numbexedounts
The Directive allows accounts or passbooks ontiiocts hames
butalways subject to full CDD measures. What is thsitpm in
your jurisdiction regarding passbooks or accounts figtitious
names?

Description and Analysis

According to Article 7(2) of the old Law on the Remtion of Money
Laundering of May 2004, when a person under obbtigabpens an
account for a client or establishes a businessiorkhip with a client
the person under obligation shall at the same tdwastify the client.
This requirement is echoed in the Laws on Banksboth the
Federation of Bosnia and Herzegovina (Article 41) the Republic o
Srpska (Article 101) and in their respective Demisi on Minimum
Standards for Banks’ Activities on Prevention of Mdy Laundering
and Terrorism Financing, (Article 9). This requirm is now
transposed into Article 6 of the new LPML requiriiggntification of
the applicant for business before establishingbtisness relationshif
However, in the 2005 Evaluation Report the evalisatwoted tha
Article 28 of the Law on Foreign Exchange Transawi of FBiH
allows banks to open and keep savings depositeaneb form but
denominated in foreign currency for resident legatsons and norj
resident natural persons. Such funds may be fiestyg for payment
abroad.

f
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Although in the old LPML there is no specific prbition for the
opening of accounts under fictitious names or foumbered’
accounts, in the new LPML Article 27 now requiriedble persons nat
to open, issue or have secret accounts, signatuiyngs books, of
savings books of the carriers or other goods thablke, directly or
indirectly, hiding the clients identity.

As indicated under the ‘Key elements’ above, botle tFATF
Recommendations and the European Union Third AMle@ive
accept the opening of numbered accounts — with Hidciive even
accepting accounts in fictitious names — provideat the full CDD is
still applied. Hence, any requirement in the laar fiinancial
institutions to identify the customer before opgnan account would
not necessarily mean that an account cannot beedpender §
fictitious name or as a numbered account sincectiomer due
diligence, including identification procedures, wbstill have beerj
applied and hence would be available to the irggitu

Conclusion Despite the provisions of the law for customer tdamation there may
still be the possibility of opening numbered acdsuor accounts in
fictitious names.

Recommendations and It is recommended that, if the authorities of Basand Herzegovin
Comments want to further prohibit banks from opening numigdesecounts or
accounts in fictitious names, then the specifichgiition in the new|
LPML under Article 27 needs to be revised to tHsdas.

jsY

4. Threshold (CDD)

Art. 7 b) of the Directive The institutions and persons covered by the Diecshall apply
CDD measures when carrying out occasional trarmastamounting
to EUR 15 000 or more.

FATF Rec.5 Financial institutions should undertake CDD measwvhen carrying
out occasional transactions abdfie applicable designated threshold.

Key elements Are transactions of EUR 15 000 covered?

Description and In accordance with Article 7 of the old Law on fReevention of Money

Analysis Laundering — now Article 6 of the new LPNL - an igkeld person of

entity shall conduct the identification requirengeewhen the client carrigs
out a ‘transaction’ of, or several connected tratigas that in aggregate
amount to, KM30.000 or overdn terms of the old LPML the ter
‘transaction’ means the opening of an accountgépmsit or withdrawa|
of cash as defined in the Law; transfer of fund$wben accounts;
exchange of currency; the sanctioning of loansherextension of credit;
the purchase or sale of any share, stock, bontficate of deposit, o
other monetary instruments or investment secutignsactions in reg
estate or any other payment, transfer, or delivsry through or to a
natural or legal person referred in Article 3 (gbli entities)of the Law,
by whatever means. Under the new LPML the termstation’ has bee
given a less comprehensive meaniaugy type of receiving, keepin
exchanging, transferring, using or other way of tiémg money or
property by liable persong.he new law has also introduced a definitjon
of 'cash transaction' as beiegch transaction in which a person under
obligation physically receives the cash money ftora/client.Although
with these two definitions and with the requiremamtundertake CDLO
when 'a transaction of 30,000 KM or over is conddtthere may arisg

QS
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doubt as to whether the undertaking of a cash adiwh actually calls
for the obligation to undertake CDD, the requiretngmains for the
amount of 30,000 KM or over.

Conclusion

Bosnia and Herzegovina appears to comply with deglirements undeg
the EU Third AML Directive, although there are dtaibon the
applicability to cash transactions.

Recommendations and
Comments

The BiH authorities may wish to revisit the defimit of ‘transaction’ in
the new LPML to clearly incorporate also ‘cashhsections as furthe
defined in the Law.

5.

Beneficial Owner

Art. 3(6) of the Directive

The definition of ‘Beneficial Owner’ establishes nitnum criteria
where a natural person is to be considered as ioaiefwner both in
the case of legal persons and in the case of Egahgements

FATF Rec.5 (Glossary)

‘Beneficial Owner’ refers to the natural person(gho ultimately
owns or controls a customer and/or the person ooswlbehalf g
transaction is being conducted. It also incorparét@se persons wh
exercise ultimate effective control over a legalrspa or legal
arrangement.

=

A

Key elements

The country follows which approach in its definiti@f “beneficial
owner"?

Description and
Analysis

The old LPML does not provide a definition of ‘béic&l owner'.
Indead the concept of ‘beneficial owner’ is not expligitecognised
Article 8(13) of the old LPML makes some refererioeshareholder
where the customer is a legal person by requiribfged entities tg
obtain thename, surname, permanent address, date and pléoehobf
each natural person, who indirectly or directly evat least 20% of th
business share, stocks or other rights, and onhapiounds he or sh

participates in the management of the legal pewsoiine funds thereof.

Articles 9 and 10 of the old LPML continue to carfgrward this
obligation for transactions with legal persons. tide 10 of the old
LPML further requires that a person under obligatiwhen obtaining thg
information on foreign legal persons under circuanses as establishg
by the Law, shall in all cases when another legabgn is the direct g
indirect owner of 20% of the businesses sharekstoc other rights o
the legal person, obtain the information referrediticle 8, paragraph 1
item 13 of the old LPML for this other legal person

All these requirements have been retained undenéie LPML which,
however, now includes a definition of “real ownébeneficial owner)
The definition basically captures (i) the person whose behalf &
transaction is undertaken; (ii) a natural persom whectly or indirectly|
holds 20% or more of the business rights of a legason; (iii) a natura
person who indirectly provides funds to the legafspn and therefor
participates in the decision making. The new LPMither attempts tq
give a definition of beneficial owner of a foreitggal person which i
different to that for what appears to be the d#nifor the beneficia
owner of a domestic legal person. It appears Bidtis adopting thig
definition for a foeign beneficial owner on the basis of the defomit
under Article 3 of the EU Third AML Directive fortloer legal entitieg

such as ‘foundations’, or legal arrangements suchrasts’ — the latter
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concept not being recognised under the BiH laws.
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Some further requirements can be found in the Bwwson Minimum
Standards issued respectively by the Banking Agsnaf the Federatio
of Bosnia and Herzegovina and the Republic of Sxpdknder thesg
Decisions banks are required to implement efficigritcedures for th
identification of the actual beneficiary or owndran account and, i
doing so, to obtain satisfactory proof of identitly every intermediary
trustee and nominee. For certain types of legakqrey, such as
international business companies, banks are retuioe pay specid
attention to understanding the control and managers&ucture; tq
determine the sources of funds and to identifyawaers or individualg
actually controlling the fundssinally, there are no further requirements
for the insurance and the securities sectors oltlaerwhat is provided fo
in the AML Law.

= (D O

=

Conclusion The definition of “real owner” under the new LPMbes slightly beyond
the FATF definition but falls short of covering tlietailed definition
under the EU Directive.

Recommendations and| The BiH authorities may wish to revise the defunitiaccordingly.
Comments

6. Financial activity on occasional or very limited bais

Art. 2(2) of the Directive Member States may decide that legal and naturaloperwho engage
in a financial activity on an occasional or venyitied basis and where
there is little risk of money laundering or finamgi of terrorism
occurring do not fall within the scope of Articlep&ragraphs (1) o
(2) of the Directive. Article 4 of Commission Ditee 2006/70/EC
further defines and provides technical criteriatfos provision.

=

FATF Recommendatior] When a financial activity is carried out by a perswr entity on arj
concerning financial occasional or very limited basis (having regardgt@ntitative and
institutions — Glossary. | absolute criteria) such that there is little risk money laundering
activity occurring, a country may decide that thpplecation of anti-
money laundering measures is not necessary, diiligror partially.
(Methodology paragraph 20; Glossary to the FATF 3D+
Recommendations.)

Key elements Does the country implement Article4 of the Comiasg
Implementation Directive 2006/70/EC?

Description and The old LPML does not recognize the risk based @agr concept under

Analysis any circumstances, except in some prescribed iostaand this only

limited to the application of the identification gmedures. The Law
therefore does not provide for any circumstancedefised under Article
4 of the Commission Implementation Directive whegrefinancial
activities carried out on an occasional or limitessis where the risk d
money laundering or the financing of terrorismdw Icould be exclude
from the requirements of the Directive. The positremains the same
under the new LPML, even though it has introducedisa based
approach but this only in relation to identificatiprocedures.

o=

—

Conclusion It is difficult to conclude that Bosnia and Herzeg has in place or th
it has considered an overarching strategy to ptem@ney launderin
and terrorist financing Hence all possible entiti@s/e been include
under the scope of coverage with no possible asezas for low-risk
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cases.

Recommendations and
Comments

Although the adoption and implementation of Arti@€?) of the EU
AML Third Directive is optional it does not appdhat the non-inclusiof
of such provisions in the current Law on the Pré&eenof Money
Laundering of Bosnia and Herzegovina was intention&he BiH
authorities may wish to take note for any futurgigiens to the new
LPML and the further development of the risk basggroach by thg
industry.

14

7.

Simplified CDD

Art. 11 of the Directive

By way of derogation from the relevant Article tHeirective
establishes instances where institutions and psrsoay not apply
CDD measures. However the obligation to gatherigafit CDD
information remains.

FATF Rec.5

Although the general rule is that customers beestilip the full range
of CDD measures yet, there are instances whereeddor simplified
measures can be applied.

Key elements

Is there any implementation and application of &eti 3 of
Commission Directive 2006/70/EC which goes beyaritgrion 5.972.

Description and
Analysis

Although reduced customer due diligence is an aptimder the
Directive, with some instances being more mandaionnature, ang
notwithstanding, that the old LPML does not provide a risk baseq
approach, yet the law does provide for some ofethiostances where th
Directive requires Member States to apply reduced sionplified
measures — however by completely exempting themn fidentification
procedures. Thus, for example, certain insuramodycts are exempte
whilst under Article 7(8) of the old LPML, identifation of a client shal
not be required if the client is:

1. An authority of Bosnia and Herzegovina, the Fedenatthe RS o
the District or an organization with public auttzation;

2. A bank, insurance company and natural and legaloperbrokering
in the sale of insurance policies and investmedtraotual pensior]
companies and funds whatever the legal form widdgearters o
parent institutions in a member country of the fpean Union or
in a country which, according to information frorhet FID,
international organizations and other competenterivdtional
bodies, meets internationally accepted standamdthéoprevention
and detection of money laundering and funding test@ctivities
and is designated as such a country by the Minister

The new LPML however, in introducing a risk basqupraach, has

retained the above instances and included a third:

3. Client that was placed by a liable person intoaugrof clients with
low risk level.

Moreover under the new LPML the above are not lptkempted fo

the purposes of the application of CDD measuresateionly subject to

simplified identification and tracking. Article 2& the new LPML ther
provides the simplified measures that are to belieppfor these)
circumstances.

Conclusion

|
e

o

Bosnia and Herzegovina has introduced a CDD rigdethapproach an
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adopted some instances where reduced or simpli@i&®d may be
applied. However it has not adopted a full simptifiCDD approach a
defined under the EU Directive.

Recommendations and
Comments

Simplified customer due diligence is an option asdhot mandatory
under the EU Directive, except with respect to Isaftem EU Membel
States and equivalent countries. Hence it remaingption for the BiH
authorities whether they wish to consider furth@pleation of the
simplified risk based approach in accordance withEU Directives.

8.

PEPs

Art. 3(8) and Art. 13(4)
of the Directive

The Directive defines PEPs broadly in line with FAZ0 (Art. 3(8)).
It applies enhanced CDD to PEPs residing in anditeenber State of
third country (Art. 13(4)). Directive 2006/70/EC gwides a widel
definition of PEPs (Art. 2) and removal of PEPseafone year of
ceasing to be entrusted with prominent public fiorc{Art. 2(4)).

FATF Rec.6 and
Glossary

Definition similar to Directive but applies to indduals entrusted
with prominent public function in a foreign country

Key elements

Did your country implement Article 2 of Commissidbirective
2006/70/EC, in particular Article 2(4), and doespiply Article 13(4)
of the Directive?

Description and
Analysis

The old LPML does not recognise the concept oftjsally exposed
persons and hence does not provide a definitighisoterminology. The
only implicit reference to politically exposed pens (PEPs) can b
found in Article 10 of the Decisions on Minimum Btards of the
Banking Agencies of the Federation and the Repubbpectively. Thus
in cases where persons known to be rich individoafgersons occupyin
high important public functions submit reque$bs account opening,
banks are required to fully implement all procedufer customel
identification and customer documentation and ds® aequired tg
implement the same process to companies relatis tmentionedThere
are no references to PEPs in any regulation or atbeument related tp
the insurance sector or the securities marketsalllgirthere are ng
provisions guiding the industry on action thatahaake following that a
person that had been identified is no longer a PEP.

The new LPML now provides for a definition of ‘foga’ politically

exposed persons under Article 22 in defining theerigified
identification measures that are to be appliedsiach persons. A
‘foreign’ politically exposed person is defined yeclose to the
definition adopted under the EU Directivdoyt see comments belo
Article 22 of the new LPML further provides for timeeasures to be

[(®]

3>

applied where a customer is identified as PEP.hSueasures respect

very closely the provisions of Article 13(4) of tiig&J) Third AML
Directive. However, in trying to capture the prooiss of Article 2(4)
of the EU Implementation Directive, Article 22 diet new LPML
may have created an anomaly as the definition neayg litself to
different interpretations. In defining a foreigEM, paragraph (2) d

=

Article 22 statesA foreign politically exposed person mentioned i

paragraph 1 of this Article stands for any natugd@rson who is o
was assigned with significant public function dgrithe previous yealr
including the closest family members and close @ases. The
words is or was assigned.... during the previous yeaay be
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interpreted that that person must have been giveh esponsibilitieg
during the previous year. Article 2(4) of the Ebhglementation

]

Directive refers to persons who ceaseaccupy such a position for|a
period of at least one year.

Conclusion Although Bosnia and Herzegovina has adopted a itlefinof politically
exposed persons (PEPs) such definition may notreénticover the
definition provided in the EU Third AML Directive.

Recommendations and| The BiH authorities may wish to consider the abawel revise the

Comments definition accordingly.

9. Correspondent banking

Art. 13(3) of the Concerning correspondent banking, Article 13(3) itsm the

Directive application of Enhanced Customer Due Diligence (BDto
correspondent banking relationships with institusio from
non-EU member countries.

FATF Rec.7 Recommendation 7 includes all jurisdictions.

Key elements Does your country apply Article 13(3) of the Direet?

Description and The provisions in the relevant Decisions on Minim@tandards only

Analysis refer to the due diligence procedures for corredpoh banking
relationships with correspondent (not respondeat)kb that operate in
countries where they are adequately supervised.

Conclusion It does not appear that Bosnia and Herzegovinaghas consideration
to the issue of external or internal borders as ot an EU Member
State and therefore the obligations for enhancetbmer due diligence
applies to banks from all jurisdictions.

Recommendations and| The obligations under the EU Directive as regatus EU borders arg

Comments only applicable to Member States.

10. Enhanced Customer Due Diligence (ECDD) and anonynyit

Art. 13(6) of the The Directive requires ECDD in case of ML or TFdhis that may

Directive arise from producter transactionthat might favour anonymity.

FATF Rec.8 Financial institutions should pay special attentimn any money
laundering threats that may arise from new or dgyah technologies
that might favour anonymity [...].

Key elements The scope of Article 13(6) of the Directive is bdea than that of
FATF Rec. 8, because the Directive focuses on mtsduwr
transactions regardless of the use of technologge these issues
covered in your legislation?

Description and In the course of the onsite visit, in the lightttiiae old LPML did not

Analysis provide for such measures or obligations, the @tals had been
informed that the use of electronic means for th@sipion of financial
services was low. The evaluators were of the \tleaw the requirement
under the EU Directive goes beyond the use of w@dgy but referg
more to product types and transactions. Indeed,soich product could

very well be shares in legal persons as, accortingyrticle 216 of the
Law on Enterprises of the Republic of Srpska, theseld be issuel
payable to bearer.

)|




The evaluators therefore welcome the new provisiorder Article 5
of the new LPML where ‘liable persons’ are now riegd to make 3
risk assessment to determine the risk level not ohtheir clients but
also oftransactionsand productsand their possible misuse for t
purposes of money laundering or terrorism financing

|

Conclusion

Bosnia and Herzegovina complies with Article 13(6)

Recommendations and
Comments

11.

Third Party Reliance

Art. 15 of the Directive

The Directive allows financial institutions to relyjor CDD
performance on third parties from EU Member States third
countries under certain conditions and categorisegrofession ang
qualified.

FATF Rec.9

Allows reliance for CDD performance by third pastibut does no
categorise obliged entities and professions.

t

Key elements

What are the rules for procedures for reliance bindt parties?
Are there special conditions, categories, etc.?

Description and
Analysis

The old LPML does not specifically allow or protibfinancial
institutions from relying on third parties to untike on their behalf part
of the CDD process. Indeed the authorities of Boamd Herzegovin
claim that in practice this does not happen. Hawekrticle 12 of the
old LPML allows the identification of a client “ihis absence” unde
prescribed conditions, with Article 22 of the BookRules on Data an
Information then imposing certain prudential regoients on oblige
entities to collect all information, documentatimmd data for such clien
as is required under the law. Moreover, Article gflthe old Book of
Rules on Data and Information further allows a perander obligatior]
to perform an independent review of non-face-tefadients by g
“reputable third party”, such as a company speszaliin due diligenc
reviews of clients. Article 21 is then reflectedliam 3.6 of Article 10 of
the relevant Decisions on Minimum Standards ofréspective Banking
Agencies.

Article 17 of the new LPML is now more specificaiowing a ‘liable
person’ to rely on a third party for undertakingrtpaof the CDD
process when establishing the identity of the tliand / or the
beneficial owner (real owner). Prior to undertakisuch reliance

‘liable person’ is obliged to ensure that the thipdrty meetg
conditions prescribed by the BiH LPML while retaigiresponsibility,
for the process.

7))
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Conclusion

It is now clear under the new LPML as explainedvabthat the law
allows financial institutions and other ‘liable pens’ to rely on third
parties for parts of the CDD process. The new LPAMlever does ng
provide for reliance by categorisation of ‘liablerpons’.

Recommendations and
Comments

As such therefore, there are no provisions qualgithe procedures fd
this reliance. As such any ‘liable person’ canyrein any othef
counterparty for undertaking CDD measures. The Bosand
Herzegovina authorities may wish to reconsider twéeto provide for g
generic reliance (reliance on all obliged entitieder the Law) as i
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currently provided under the law; a qualified liedtreliance (reliance fq
example on credit institutions only); or a categedi structure of oblige
entities and professions as provided for in thelktéctives.

o=

12.

Auditors, accountants and tax advisors

Art. 2(1)(3)(a) of the
Directive

CDD and record keeping obligations are applicakde atiditors,
external accountants and tax advisors acting inettexcise of thei
professional activities.

FATF Rec.12

CDD and record keeping obligations:
1. do not apply concerning auditors and tax adsgiso

2. apply for accountants when they prepare forcarry out
transactions for their client concerning the foliogactivities:

« buying and selling of real estate;
- managing of client money, securities or other asset
- management of bank, savings or securities accoun

ts;

. organisation of contributions for the creation,

operation or management of companies;

- creation, operation or management of legal persons

arrangements, and buying and selling of business

entities (criterion 12.1 d).

Key elements

The scope of the Directive is wider than that & tPATF standard
but does not necessarily cover all the activitiésaoccountants a
described by the FATF criterion 12.1(d). Pleaseifglahe extent of]
the scope of CDD and reporting obligations for &wdi externa
accountants and tax advisors.

12

Description and
Analysis

Under Article 3 of the old LPMLawyers, accountants, auditors and

legal or natural persons are recognised as beifigedbpersons for th
purposes of the Law when carrying out activitiepeescribed in Articlg
4 of the Law. Article 4(1) establishes the actastias defined by th

FATF for lawyers, law firms and their staff. Hovesy with regards to
the accountancy profession, paragraph 2 of Artitlestablishes that
accountants, auditors, audit and accountancy fant their staff, and

legal or natural persons performing an audit furctor performing
accountancy services on behalf of a client, shalngy with the
provisions of this Law wheacting in the exercise of their professio

activities. Tax advisors however remain outside sbepe of the old

Law.

The new LPML however has made some changes to te the
accountancy profession — now including tax advisois recogniseq

under the law as a ‘liable person’. The new law imroduced a new

Section VI dealing exclusively with the obligation$ the legal and
accountancy profession under the LPML. Article 89the law
established the circumstances under which the lpgaflession ig

subject to the provisions of the law i.e. whenragin cases as is also

defined under the EU Directive. However when apgythe CDD

and reporting obligations to both professions, lie tcase of the

accountancy profession the law does not specifyagh@ication of

CDD measures in circumstances as defined in Ar88e Hence the

accountancy profession is obliged to CDD requireimewhen
performing auditing or accounting services. Onabiger hand unde
Article 41 the accountancy professions is requitereport suspiciou

D

hal

=

Uy

304



transactions when acting in the circumstances fiseteunder Article)
39 i.e. in the circumstances as applied to thel legdession.

Conclusion

The new Law on the Prevention of Money Launderih@asnia and
Herzegovina seems to be creating an anomaly onwég the
accountancy professions is made subject to thgatibns under thg
law. Whereas it appears that the accountancy gsmfe is obliged tqg
undertake CDD when carrying out it professionalivityt yet the
profession is required to report suspicious tratisas only when
acting in circumstances as defined for the legalfgasion under
Article 39 of the law.

1%

Recommendations and
Conments

It is recommended that the position of the accounytgrofessions in
its obligations under the new LPML be revised aladlifted.

13.

High Value Dealers

Art. 2(1)(3)e) of the
Directive

The Directive applies to natural and legal perstading in goods
where payments are made in cash in an amount of15|0R0 or
more.

FATF Rec.12

[2)

The application is limited to dealing in preciougtals and preciou
stones.

Key elements

The scope of the Directive is broader. Is the beoagpproach adopted
in your jurisdiction?

Description and
Analysis

Under Article 3(2) the old Law on the Prevention bfoney
Laundering includes legal and natural persons digemb entities
within the scope of the Law whematling with works of art, boats,
vehicles and aircraft. Article 7(6) requires thegdl and natural persons
performing activities of organizing or executingcaans or trading with
works of art, boats, vehicles or aircrafts to casidhe identification of
their clients when carrying out a transaction owesal connected
transactions of KM30.000 (Euro15,000) or more. ©bégation within
the scope of the AML Law therefore although beingader than the
obligation in terms of the FATF standard, yet itlSashort of the
obligation under the EU Third AML Directive in thtte scope is limited
to the broader activities as listed.

The position has remained the same under the neMLLPHowever
the new law has now introduced an element of pitbibof receipt
of payment in cash for amounts of 30,000 KM or mfmetrading
persons and entities that are not identified &blé persons’ under
the law. This infers that the obligation for sutéble persons’ under
the law is indirectly linked to cash payments.

Conclusion

o

Although the implication is that the identificatigmocess is triggere
for cash transactions for this category of ‘liaplersons’, yet the lay
is not as broad as the EU Directive and imposeshfigations on g
specific category of traders and not all tradeeirgng payment irj
cash.

<

Recommendations and
Comments

It appears that the BiH authorities may have gigdae consideration
to this element as is indicated by the introductibrrticle 29 of the
new law imposing cash payment restrictions to ihatlof 30,000
KM on all traders with the exception of those ideed as ‘liable
persons under the law.
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14.

Casinos

Art. 10 of the Directive

Member States shall require that all casino custerbe identified

and their identity verified if they purchase or kange gambling

chips with a value of EUR2,000 or more. This is required if they
are identified at entry.

FATF Rec.12

The identity of customers has to be establishedvenified when they
engage in financial transactions equal to or allEW&3,000.

Key elements

In which situations do customers of casinos havédoidentified?
Bearing in mind that the Directive transaction #irald is lower,
what is the applicable transaction threshold inrypuisdiction for
identification of financial transactions by casitwstomers?

Description and
Analysis

Under paragraph (7) of Article 7 of the old LPMLcasing gaming
houses and other organizers of games of chancspauial lottery game
shall be required to identify a customer when catidg a transaction o
KM5,000 (EUR2,500) or more. Although the Law doest mefer to
‘financial transactions’ yet the definition of tmeord ‘transaction’ in the
Law denotes that the reference is to a ‘financ¢iahsaction:

“Transaction” means account opening, deposit, withal, transfen
between accounts, exchange of currency, loansn&gie of credit,
purchase or sale of any share, stock, bond, @atiEiof deposit, o
other monetary instruments or investment securég estate or an
other payment, transfer, or delivery by, throughor natural or lega
person referred in Article 3 of this Law, by whatewmeans.

It follows therefore that at least identificatioashto be established whg

there is an ‘exchange of currency’ for amounts BfK000 (Eur2,500) of

more — being a stricter threshold than under th&H-£elevant standar
under Recommendation 12.

Article 8(1)(3) of the old LPML further requiresahthe identification
record to be retained for the purposes of the Uaall snclude the name
surname, permanent address, date and place of dndhthe persong
identity number of the natural person who is esshblg a busines

relationship, enters the establishment of a cagjaming house or othe

concessionaire for special lottery games or corsdadransaction, or @
the natural person on whose behalf the businesgiaeship is being
established or the transaction is being carried aodl the name of th
authority that issued the official personal idenéfion document. |

the identification of a customer entering a cashall be such that it c
be linked to the identification of the same customben carrying out
‘financial’ transaction of KM5,000 (EUR2,500) or neo

appears therefore that under the old LPML of Bosmd Herzegovin{

These provisions have been retained under Artidlg)land Article
44(1)(c) respectively of the new LPML and therefahe position
remains the same. However the new LPML has charged
definition of a ‘transaction’ while including a smate definition for g
‘cash transaction’:

“Transaction” means any type of receiving, keepiegchanging,
transforming, using or other way of handling moreyproperty by
liable persons.
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“Cash transaction” is each transaction in which exspn under
obligation physically receives or gives cash mofreyn/to a client.”

Without going into the merits of the need of thdése definitions, the
evaluators are of the opinion that both definitiatii capture the definition
of a “financial transaction”.

Conclusion

The identification requirements under the Law bea Prevention o
Money Laundering of Bosnia and Herzegovina for masiand othe
gaming houses is comprehensive, covering identifinaboth at
entrance and at transaction level. The applicatan these
requirements in practice has been confirmed toetl@uators by thg
representatives of the only casino in Boshia antzéfgvina which
operates in Sarajevo. The AML Law therefore isdmpliance with
the EU Third AML Directive in this regard — excepor the
transaction value which for the purposes of the BiW is establishe
at Euro 2,500, being higher than that requirednayEU Directive.

1%

)

Recommendations and

Comments

The BiH authorities may wish to consider the lowgriof the
transaction threshold in line with the EU Directive

15.

Reporting of accountants, auditors, tax advisors, ataries and other independent

legal professionals via a self-regulatory body tdie FIU

Art. 23 (1) of the
Directive

Option for accountants, auditors and tax advisarg] for notaries
and other independent legal professionals to reptintough
a self-regulatory body that shall forward STRs lte F£IU promptly
and unfiltered.

FATF Recommendation

The FATF Recommendations do not provide for suchgion.

Key elements

Does the country make use of the option as providedy Article
23(1) of the Directive?

Description and
Analysis

Article 13 of the old Law on the Prevention of Mgnieaundering —
now Article 30 under the new LPML - requires thaperson unde
obligation shall be obliged to forward to the Fio@h Intelligence
Department such information as is required under thw for the
purposes of identification of persons or transasticegarding:

A transaction, client or person that is suspicious;
« A cash transaction of 30.000 KM or more;

Connected cash transactions which together amdufo@ KM
or more.

There are no further provisions faccountants, auditors and t
advisors, and for notaries and other independeyatl lgrofessionals t
file their suspicious or cash transaction reparstauty authority othe
than the Financial Intelligence Department.

[

O

Conclusion

Bosnia and Herzegovina has not made use of thisrophd requireq
reporting directly to the FID.

Recommendations and
Comments

16.

Reporting obligations

Art. 22 and 24 of the

The Directiverequires reporting where an institution knows, satg or
has reasonable grounds to suspect money laundarbegrorist financing
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Directive

(Article 22). Obliged persons are to be requiredréfrain from

carrying out a transaction knowing or suspectingpite related to

money laundering or terrorist financing and to m¢po the FIU which

can stop a transaction. If to refrain is impossidmecould frustrate an

investigation, obliged persons are required to repocordingly to the
FIU (Article 24).

FATF Rec.13

Imposes a reporting obligation where there is siigpithat funds are

the proceeds of a criminal activity or that theyymaze related td
terrorist financing.

Key elements

What triggers a reporting obligation?
Is there a legal framework addressing Article 24hef Directive?

Description and
Analysis

Under Article 13 of the old LPML — now Article 3Gder the new LPML
- an obliged entity or person is required to fileeport with the Financig
Intelligence Department when there is a suspicibmoney laundering
or the financing of terrorism. In such cases argebl person is require
to forward the relevant information, data and doentation to the
Financial Intelligence Department immediately whiea suspicion arise
and before the transaction is completed and stwil she period durin
which the transaction is expected to be executeadveier, if an obliged

person, due to the nature of the transaction causerthe transaction was
not completed or due to other justifiable reasaasnot forward to the

Financial Intelligence Department such informatibrshall be obliged tq
forward the information, data and documentation the Financial
Intelligence Department as soon as possible or uhiatedy after
suspicion of money laundering or funding of tembractivities was
raised, explaining why action was not taken immtetiya This is the
closest that the law gets in transposing Article &t4the EU Third
Directive. There is no obligation for an obligedrgmn to refrain from
carrying out the transaction once it has been tegdor

Moreover, under Article 18 of the old LPML — nowtikte 48 under the

new LPML - and in order to perform its duties acting to the
provisions of the Law, the Financial Intelligencegartment may issue
written order temporarily suspending a transactioriransactions for }

working days at most, if the Department suspectsaydaundering of

funding of terrorist activities in connection wightransaction, an accou
or a person.

Conclusion

The provisions under the Law on the Prevention ohky Laundering o
Bosnia and Herzegovina are broadly in compliandé #hiose under th
EU Third AML Directive in so far as the reportingblmation is
concerned but they fail to address refraining ofoexion of reporteq
transactions.

Comments and
Recommendations

The BiH authorities may wish to eventually give soeration to the

clarification of the provisions of Article 24 oféhEU Third Directive as

partially and limitedly transposed in the new léagisn

17.

Protection of Employees

Art. 27 of the Directive

Article 27 povides for an obligation for Member States to pcb
employees of reporting institutions from being esgub to threats o
hostile actions.
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FATF
Recommendations

There is no corresponding requirement except fer glotection of
directors, officers and employees who shall be gutetd by lega
provisions from criminal and civil liability for porting suspicious
transactions to the FIU — this being however thenterpart to Article
26 of the Directive.

Key elements

Is Article 27 of the Directive implemented?

Description and
Analysis

Under Article 22 of the old LPML, if the FID congrs that there are
grounds for suspicion of a criminal offence in ceaion with a
transaction or person it shall notify in writing carsubmit the
necessary documentation to the prosecutor. Howeveloing so, the
FID is prohibited by law from providing details aimdormation about
the employee or employees of the person under atibig that were
involved in forwarding the informatioar in handling the transactio
These provisions have been carried forward underngw LPML
through Article 46.

Conclusion

Bosnia and Herzegovina is in compliance with A#i@7 of the EU
Third Directive.

Recommendations and
Comments

18.

Tipping off

Art. 28 of the Directive

Prohibition on tipping off is extended to where amay laundering of
terrorist financing investigation is being or mag learried out
The Directive lays down instances where prohibiimlifted.

FATF Rec.14

The obligation under Rec. 14 covers the fact thatSER or related
information is reported or provided to the FIU.

Key elements

Under what circumstances is the tipping off obligatapplied?
Are there exceptions?

Description and
Analysis

Both the old and the new LPML prohibits an obligedity or person and
its staff from revealing to a client or to a thip#rson the fact that
information, data or documentation about a cliantransaction has been
forwarded to the Financial Intelligence Departmeot that the
Department has, in accordance with the provisiofisthe Law,
temporarily suspended a transaction or that itdiesn instructions to a
person under obligation. Such instances are cereidas secret under
the law. Both the new and the old law however do extend thig
prohibition to where an investigation is being oaymbe carried out.
Likewise both laws do not provide for any excepsion this prohibition.

The Law however does not impose sanctions for besacof this
prohibition.

Conclusion

Bosnia and Herzegovina is not in compliance with U Directive.

Recommendations and
Comments

It is recommended that the tipping off prohibitibe strengthened in any
future revisions of the new law in accordance wita EU AML Third
Directive.

19.

Branches and subsidiaries (1)

Art. 34(2) of the

14

The Directive requires credit and financial indtdns to communicate
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Directive

the relevant internal policies and procedures orDCEgporting, recor(
keeping, internal control, risk assessment, riskagament, compliang
management and communication to branches and ityajowned
subsidiaries in third (non EU) countries.

(9]

FATF Rec.15 & Rec.22

The obligations under the FATF 40 require a broaaher higher standard
but do not provide for the obligations contemplalgdArticle 34(2) of
the EU Directive.

Key elements

Is there an obligation as provided for by Articlel(3) of the
Directive?

Description and
Analysis

Similar to the old LPML, the new Law on the Preventof Money
Laundering of Bosnia and Herzegovina remains sibenthe relationship
between a financial institution licensed and opegatin BiH and its
overseas branches and/or subsidiaries. It is ¢mdy Decisions on
Minimum Standards issued by the respective Banlkiggncies of the
Federation and the Republic that banks are requdrdthve written and
documented internal policies and procedures for thigective
implementation of internal controls for the preventof the risk of
money laundering and terrorism financing. Such @doces should be
effectively applied to all domestic and foreigntrhes and subsidiaries|.

Conclusion

Article 2 of the relevant Decisions on Minimum Siards issued by the
Banking Agencies of the Federation and of the Rkpulespectively
broadly complies with the provisions of Article 2%(of the EU Third
AML Directive.

Recommendations and
Comments

However there are no similar provisions for theeoshparts of thg
financial sector. The authorities of Bosnia andzdgovina may wish t
give due consideration accordingly in the furth@nsposition of the EU
Third Directive into national law.

1173
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20. Branches and subsidiaries (2)
Art. 31(3) of the The Directive requires that where the legislatiéradhird country doe$
Directive not permit the application of equivalent AML/CFT aseres, credit an

O

financial institutions should take additional measuto effectively
handle the risk of money laundering and terroigricing.

FATF Rec.22 & Rec.21

Requires financial institutions to inform their cpetent authorities in
such circumstances.

Key elements

What are your financial to dam such

circumstances?

institutions obliged

Description and
Analysis

As described under item 19 above the relationsktgvéen banks and
their branches and subsidiaries overseas is oghlyi and limitedly
addressed under Article 2 of the respective relewecisions on
Minimum Standards. However this only to the extdmit bankg
ensure that such branches and subsidiaries apptirmaney
laundering and financing of terrorism measures\ajeit to those of
the bank itself. The Decisions however fall shivom providing
guidance as to what banks should do should thegyrdigbited for any
reason from applying such standards to their brascland
subsidiaries. Moreover there are no such provssionother parts of
the financial sector.

Conclusions

There are no such specific requirements underatieol regulations.
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Recommendations and
Comments

All credit and financial institutions should be wéed by law or other

regulations or rules to ensure that their foreigbssdiaries apply anti
money laundering and financing of terrorism staddagquivalent tqg
head office. Should credit and financial instibus not be able to d
so then they should be required to take other mtitig mesures,
The authorities of Bosnia and Herzegovina may wisttake into
account the provisions of Article 31(3) of the EWifHl Directive in
any further transposition into national law.

21. Supervisory Bodies
Art. 25(1) of the The Directive imposes an obligation on supervidoogdies to inform
Directive the FIU where, in the course of their work, thex@mter facts that

could contribute evidence afoney laundering or terrorist financing.

FATF Recommendation

No corresponding obligation.

Key elements

Is Article 25(1) of the Directive implemented inwgurisdiction?

Description and
Analysis

In accordance with both the old and the new LawthenPrevention o
Money Laundering, the Financial Intelligence Depemt and the
relevant supervisory bodies shall cooperate in rsigieg, within their
individual competencies, the implementation of firevisions of thig
Law. Moreover, according to the AML Law, if a supieing body

discovers a violation of the Law or of the provisoof other laws, which

govern the operation of persons under obligatibey tshall order thg
implementation of the appropriate control measwed shall without

delay notify in writing the FID about the violatisrdiscovered. From an

analysis and interpretation of these provisions @ear that they are on
imposing a reporting obligation of non-complianciéwthe Law rathel
than requireing the supervisory bodies themselvdetan STR in term
of Article 13 (now Article 30) of the LPML iin the course of thei
work, they encounter facts that could contributedence ofmoney
laundering or terrorist financing.

f

v

y

Conclusion

There are no such requirements in the AML Law tateel regulations.

Recommendations and
Comments

It is of utmost importance that supervisory authesi are themselve
required to file an STR where, in the course ofirtlaetivities, they,
encounter facts that could contribute evidence ohey laundering o
terrorist financing. Currently supervisory bodis not have the lega
basis and obligations to do so, even though incthase of the onsit
visit the evaluators were assured that they woepat to the FID in suc
circumstances. Such provision should be takendatsideration in an
future transposition of the provisions of the EUr@lAML Directive into
national legislation.

"
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22.

Systems to respond to competent authorities

Art. 32 of the Directive

The Directive requires credit and financial inditas to have systems
place that enable them to respond fully and proyrptienquires from thg
FIU or other authorities as to whether they maimtar whether during
the previous five years they have maintained, @nbss relationship with
a specified natural or legal person.

FATF Recommendation

There is no explicit corresponding requirement batich
circumstances can be broadly inferred from Reconuatgon 23 ang
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Recommendations 26 — 32.

Key elements

Are credit and financial institutionsequired to have such systems
place and that are effectively applied?

Description and
Analysis

Under Article 17 of the old Law on the Preventiofi Money

Laundering the Financial Intelligence Departmeinit, suspects money

laundering or funding of terrorist activities in rowection with 4
transaction or a person, may demand in written ftnom an obliged
person information listed in Article 8, of the Lavinformation on
property and on bank deposits of such a person elsag all other
information, data and documents needed for perfoyrttie duties of thg
FID according to the provisions of this law. In eng cases the FID mg
request the information, data and documentatiorballsgr and may
inspect the documentation in the premises of thegomeunder obligation
but the FID shall be obliged to submit a writtelguest to the perso
under obligation the following working day at thatdst. The oblige
person is required to forward the relevant infoiorgt data and
documentation to the FID without delay and at #tedt within 7 days o
receiving the request from the FID. There are haveno obligationg

under the Law for the obliged persons to have &cglsystems to respond
timely and promptly to such requests. The situati@mains the same

under the new LPML.

Conclusion

Article 32 of the EU Third AML Directive has not &e transposed

into the new legislation.

Recommendations and
Comments

Although a requirement to have such systems ineptan be inferred
from the obligation on obliged persons to satisfghsrequests withimn

7 days of receiving the request, reporting obligadities may no
have such systems in place — which according t®ihective should

be commensurate and proportionate to each institutiBosnia and

Herzegovina may wish to assess the implicationssoth an
obligation on the reporting obliged entities befarensidering its
inclusion in the law.

23.

Extension to other professions and undertakings

Art. 4 of the Directive

The Directive imposes mandatoryobligation on Member States
ensure extension of its provisions to other profesds and
undertakings whose activities are likely to be uded money
laundering or terrorist financing.

FATF Rec. 20

Requires countries only to consider such extensions

Key elements

Has the country effectively implemented Article #itbe Directive?
Is this based on a risk assessment?

Description and
Analysis

It appears that Bosnia and Herzegovina has caoué@n assessment
identify risks that may lie with other professioasd undertakings thg
are likely to be used by money-launderers or fa purposes of th
financing of terrorism. In this regard Bosnhia aherzegovina ha
extended the scope of coverage of the statutory /ANMAL preventive
measure to Pawn Brokers Office; Privatisation @#icTravel Agencie
(now excluded under the new LPML); legal and ndtyparsons
distributing money or property for humanitarian,adtable, religious
educational or social purposes; legal and natweegns when organizin
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and executing auctions; and legal and natural psrgading with works
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of art, boats, vehicles and aircraft.

There are however no empowering clauses in the AMW for any
appropriate authority or Ministry to extend the liggtion of the Law tg
other entities that eventually could be, or risk befing, misused foy
money laundering or the financing of terrorism. Bwaluators have been
advised that should this eventuality arise the lsauld be amended
accordingly Moreover it does not appear that the authoritiege e
capacity to monitor these new entities regardingmance with the law.

Conclusion

Bosnia and Herzegovina complies with these requérgm

Recommendations and
Comments

The BiH authorities may however wish to assesstlihorities’ capacity
to monitor the added ‘liable persons’.

24. Spe

cific provisions concerning equivalent third contries?

Art. 11, 16(1)(b),
28(4),(5) of the
Directive

The Directive provides specific provisions concegicountrieg
which impose requirements equivalent to those advn in the
Directive (e.g. simplified CDD).

FATF R.

There is no explicit corresponding provision in tRATF 40 plus
9 Recommendations.

Key elements

How does your country address the issue of equivatéird
countries?

Description and
Analysis

174

In accordance with the Law on the Prevention of Mohaundering, the
Book of Rules on Data and Information issued by Mimistry for
Security includes a list of countries and terrgerithat are to b
considered to have internationally accepted stalsdfor the prevention
and detection of money laundering and funding ofotést activities
equivalent or more stringent to those applied isrBa and Herzegovina
It is expected that under the new LPML, which hefined the samge
position as in the old law, the new Book Of Ruledl wetain the
publication of such lists. However this remainsagional list as Bosnia
and Herzegovina is not a member of the Europeanrni

Conclusion

Although Bosnia and Herzegovina is not a membethef Europear
Union and is therefore not bound by the provisiarfs and the|
requirements under the relevant articles of theedive for Member
States, yet, Bosnia and Herzegovina still haswa bst as guidance t
the industry.

O

Recommendations and
Comments
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