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1. INTRODUCTION

This memorandum, which at the time of writing is coinciding with recent registration of the 200"
case-file of the Bern Convention, aims to acknowledge the impact of this system over its 37 years of
functioning, and explore various ways in which the efficiency and effectiveness of the system can be
improved, while guaranteeing its relevance and sustainability. The aim of this text is in no way to
propose a total overhaul of the system, which was pioneering at the time of its launch and has offered
European citizens and civil society the opportunity to make their national governments accountable
over alleged breaches of the Bern Convention. Rather, this document’s objective is to identify and
propose methods to improve the efficiency and effectiveness of the case-file system at both Secretariat
and Bureau/ Standing Committee level, as well as increase its visibility to and compatibility for the
Bern Convention contracting parties and wider public. It should be recalled that this case-file system
stems from a decision taken by the Standing Committee, and thus is not based on any provisions within
the Convention’s text - therefore changes are feasible once approved by the Bureau and/or Standing
Committee.

The initiative for this memorandum comes alongside the establishment in early 2021 of the
Working Group towards a Vision and Strategic Plan for the Bern Convention for the period to 2030,
mandated by the 40" Standing Committee®. It also coincides with the process of reform of the financial
mechanism of the Bern Convention, and is timely as well due to the reshuffling of working methods
(towards more digitisation) due to the Covid-19 pandemic.

Such proposed developments during the lifetime of the system are not a new concept. The biggest
recent reflection and developments came in 2008 (document T-P\/S(2008)7) on the occasion of the 25t
anniversary of the system, which followed up on an in-depth analysis of the history of the procedure
and statistics on the case-files at the time (document T-P\VS(2007)6). These documents emphasised the
fact that it was not a strict framework of rules that could lead to case-file resolution, but rather the
willingness of parties to take initiative, cooperate,and compromise. Particular successfuladministrative
developments which were implemented thanks to the 2008 memorandum included the current system
of case-file registration, and the birth of the on-line complaint form which specified the information
required for submission of a new complaint. In 2012, the mediation tool was adopted by the Standing
Committee following a further reflection (document T-PV/S(2012)3).

Aside from the relevant timing to include this memorandum within the framework of discussions
over the new Vision/Strategy and financing for the Bern Convention, this reflection is well over-due
and has been a point of discussion of the Secretariat and Bureau for several years. This is because the
case-file system, while one of the main pillars of the Bern Convention, takes up a disproportionate and
unsustainable amount of the Secretariat’s time as well as that of the Bureau and Standing Committee
meetings. Over a typical 2-day biannual Bureau meeting, case-files take up between one and one and a
half days, leaving sometimes a very mediocre half-day to discuss and make decisions on all the other
many activities which the Secretariat is dealing with. In the framework of the Bern Convention’s
financial reform process, sufficient funds should be made available to ensure appropriate human
resources to guarantee an effective and sustainable present and future functioning of the case-file
system.

One of the main issues is not only the number of new complaints being registered each year (a
figure which appears to be rising), but the length of time that complaints remain unresolved and on the
agenda. At the time of writing, 15 out of 38 active case-files have been on the agenda for at least 5
years, i.e., originating in 2016 or before, including two cases going back to the 80’s and 90’s. The ratio
of cases being solved and removed from the agenda to the new ones coming in is simply unsustainable.

! The Bureau at its meeting of 15-16 September 2020 stated, concerning the case-file system, that “It was agreed that the
current system is outdated and inefficient, both for the Secretariat and Bern Convention stakeholders. Some internal
improvements such as a Dashboard similar to the one dedicated tothe EDPA and a revision of the working methods could be
implemented, but a longer-term reflection, in line with the Vision for the Convention in 2021-2030 was needed. Furthermore,
the recommendations resulting from case-files (or other issues) required a better follow-up and modernisation.”


https://rm.coe.int/1680746b75
https://rm.coe.int/convention-on-the-conservation-of-european-wildlife-and-natural-habita/16807468cf
https://rm.coe.int/convention-on-the-conservation-of-european-wildlife-and-natural-habita/1680746344
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Thus, one of the main and contentious points of this memorandum is how to quicken the resolution
of cases. Is this even possible? Or must cases simply be allowed to run their course, in spite of the long
years and even decades that they can remain active? This point, as with all the others, will be discussed
in the following sections.

This memorandum will continue under the following structure: The next section will include a
short reminder of the case-file procedure. The following section will divide into the various issues
facing the system, with possible solutions and proposals for eachissue. It should be noted that there is
sometimes inevitable overlap between these issues, and this will be noted where relevant. For each
proposal, it will be stated as to the likely level of approval needed to enact the change, i.e.:
technical/administrative issues= Secretariat decision; minor procedural issue= Bureau decision;
medium to major procedural issue= Standing Committee decision.

In any case, even for the Secretariat-level decisions, the Bureau shall be consulted before any
significant action takes place. Lastly, conclusions and next steps will wrap up the document.

Finally, it should already be noted for the record here that this memorandum is based on a
Secretariat-level reflection and on past documents, recommendations and cases. The proposals which
will be suggested are to be deemed solely as ideas of the Secretariat, most of which will likely require
Bureau or Standing Committee level decisions to implement. It is certainly not to be excluded that,
aside from collaboration with the Bureau, other paths for enriching this reflection, such as within the
Working Group for the Vision?, or consultation of all Bern Convention stakeholders could be arranged.
This will be further discussed under next steps.

2. SUMMARY OF THE PROCEDURE TO DATE

This section will not recount a long explanation of the practical functioning of the case-file system,
which can be found in document T-P\V/S(2008)7 section I1, and remains mostly valid to this day. Thus,
only a relatively short summary of the process will be provided here:

1. A stakeholder (usually an NGO or private citizen) submits a complaint to the Bern Convention
Secretariat through the electronic complaint form available on the website. This form comprises
of contact information of the complainant and six text boxes to fill in concerning the details of
the complaint, grounds for a breach of the Convention, and relevance to other
national/international organisations and any ongoing procedures. The latter aspect regarding any
procedure at national/international level will be important for a later reflection and possible
modification to the criteria for registering complaints.

2. The Secretariat screens the complaint (requesting additional information if needed), verifying if
it indeed appears to suggest a breach of one of the aspects of the Convention. If this is the case,
the relevant national authorities will be informed and requested to submit a report responding to
the complaint for an upcoming meeting of the Bureau, where it will be discussed for the first
time. Generally, the national authorities are given three to four months to respond. However, if
the Secretariat deems that the complaint is urgent, it has the discretion to ask the authorities if
they would be in capacity to respond within a shorter deadline for a sooner meeting of the Bureau.

3. The Bureau will discuss the complaint and reports of both parties. Typically, it will conclude by
seeking further information or clarification on certain issues from one or both parties. It will
instruct the Secretariat to prepare a letter to the parties requesting such information on time for a
future meeting of the Bureau. The decision on whennext the complaint will be discussed depends
on how the Bureau evaluates the urgency of the case. It may be requested for the next Bureau
meeting, or in one year or even two years’ time. In other instances, the Bureau may decide that
the authority’s response clears up the subject of the complaint, and it will dismiss it. However, if
the Bureau is very concerned about the situation, it may decide to elevate the complaint to an

2 The WG Vision during its meetings in 2021 already highlighted the importance of strengthening the monitoring of the Bern
Convention, particularly through a reinforced case-file system.


https://rm.coe.int/1680746b75
http://rm.coe.int/native/0900001680475910
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“open” or “possible” file thus bringing it to the agenda of the next Standing Committee. The
Bureau will normally elevate a complaint either if it deduces that a violation of the Convention
has occurred (or may happen imminently), or due to an ongoing lack of response or cooperation
of the national authorities.

4. The annual Standing Committee generally only deals with “Open” and “Possible” files, i.e., those
files which require a particular attention of the entire assembly of the Contracting Parties.

5. Either the Bureau or Standing Committee may propose that an on-the-spot appraisal (OSA)
would be a useful exercise to collect further evidence of the case. This may be particularly
relevant if the two parties concerned are offering contradictory information and/or refusing to
cooperate, or if the situation on the ground is feared to be very volatile. Anindependent expert(s)
will be contracted to assess the on-site situation, usually with the participation of the Bem
Convention secretariat, national authorities, complainant, and ideally other relevant local,
national and international stakeholders.

6. Following the OSA and report of the expert, a draft recommendation will be prepared for the
attention of the Standing Committee. If adopted, it provides recommendations, proposals and
non-legally binding conditions for the Contracting Party as well as other concerned stakeholders
in order to improve the situation. A timeframe is often appended.

7. Following adoption of a recommendation, the Standing Committee may decide to keep the case-
file on the agenda or not, depending on the nature of the issue, if it feels that further Standing
Committee attention is needed, or if it feels the Bern Convention institutions have done all they
can for now. In the latter instance, the case may be closed, however a “follow-up to
recommendation” process may then ensue, usually entailing an annual or biennial reporting of
the national authorities on progress on the recommendation.

3. ISSUES FACING THE CASE-FILE SYSTEM, AND POSSIBLE SOLUTIONS

This section should start by recalling that the case-file system, as also alluded to in the relevant
documents mentioned in the Introduction, is based not upon strict rules and legal sanctions, but on a
spirit of flexibility, cooperation, discourse, and compromise. The case-files are not treated as “court
trials” and the Bureau/ Standing Committee are not seenas “judges”. This is embodied in Article 18(1):
“The Standing Committee shall use its best endeavours to facilitate a friendly settlement of any
difficulty to which the execution of this Convention may give rise”. Solutions are not based solely on
legal terms, but on a holistic appraisal of the environmental, social, and economic context. Best practices
and knowledge sharing amongst the contracting parties, experts, NGOs and fellow international
organisations is not only encouraged but a core value of the Convention.

All of that being said, it is inevitable that some rules or guidelines® must be put in place to ensure
a smooth running of such a complex system with multiple parties involved. Currently, many of these
procedures are either very loosely or not at all being adhered to. This section will discuss them and
reflect as to whether changes are needed, certain procedures need tightening, or others may need
abolishing.

3.1. Submission and acceptance of new complaints, complaint form criteria and
classification

Issue

% Considering that the majority of these current or prop osed guidelines have no basis in an established framework of “rules™;
the term “guideline” or “procedure” will be preferred, except for those procedures which are indeed written within the Rules
of Procedure, and thus will be referred to as “rules”.
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A most important issue as highlighted in the introduction concerns the acceptance of new
complaints, of which the number appears to be slowly rising in recent years. As referred to in the recent
Statement on the registration of the 200" case-file:

“On the one hand, more case-files submitted could pointto a general lack of environmental
protection and adherence to the Bern Convention across its Contracting Parties in Europe
and beyond. On the other hand, the upward trend may point to the increasing visibility of the
system, growing awareness of citizens and organisations of the need to protect and preserve
our natural environment, and perhaps most importantly, the improving accessibility of these
local stakeholdersto democratic tools, especially in some countrieswhere, some thirty years
ago, such a participatory tool may not have been imaginable.”

No matter what the reason is, as mentioned earlier, the rise in new complaints coupled with slow
resolution of long-standing cases means that there are unsustainable numbers on the agenda for both
the Secretariat and Bureau/Standing Committee to deal with. Although it must be made clear that new
complaints should never be simply discouraged, nevertheless, it may be time to tighten the guidelines
regarding the criteria for new complaints which are accepted. The Bern Convention should be
considered a high-level international institution for such complaints that is called upon only once
attempts to address the issue at local and national level have already failed. It should not be the first
port of call for any individual or organisation to raise the issue; or the number and burden of cases will
simply be too great. In that regard, proposals for a revised and fortified complaint form will follow
below.

Total case-files registered
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1982 1984 1986 1988 1990 1992 1994 1996 1998 2000 2002 2004 2006 2008 2010 2012 2014 2016 2018 2020

Total case-files registered from 1982-2020

Furthermore, there should be a careful reflection on the value of accepting complaints which
concern only Annex 11 species or very common species, in particular when the issue relates more to
animal welfare, an aspect which is not within the mandate of the Convention.

Another related issue is that of data protection and anonymity of the complainant, particularly
when the latter is a private person. The only current criterium is that a complaint cannot be anonymous,
to avoid fraudulent complaints. However, the current complaint form contains a section for
comprehensive contact information of the complainant. Although speculative, the risk in certain
instances of pressure being asserted on complainants must be considered.


https://rm.coe.int/200th-case-file-statement-february2021/1680a185ec
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Afurther brief issue to be addressedrelates to when a complainant changes, or another complainant
individual/organisation wishes to join the case. This happens upon occasion, and perhaps slightly
clearer guidelines on this would be welcome.

Finally, the important question of classification of complaints should be raised; namely, what is
the tangible difference between the four level of complaints: “open”, “possible”, “stand-by” and
“other”. While the distinction between the first two and last two is quite clear, i.e., treatment at Bureau
only or also Standing Committee level; further distinctions are less evident, particularly between
“complaints on stand-by”” and “other complaints”. In practice the difference between these latter two
appears to have been lost over time, and so a clarification on this would be welcome.

Possible solutions

Regarding the important question of tightening the criteria for submission and acceptance of
new complaints, firstly on an administrative level, it is proposed to add the following elements into the
acceptance criteria for the complaint form (some of these criteria are already implied or applied in
practice, but it is deemed useful to specify them in the instructions). Proposed changes to the complaint
form can be found in Appendix I:

- the complaint form must be filled out in one of the official languages of the Council of Europe
(English or French);

- anonymous complaints are not admissible, but the Secretariat will take measures to protect
the confidentiality of the complainant. One email address will be needed as a minimum when
cooperation with different stakeholders takes place;

- the maximum length of the complaint form, as already specified as 3 pages plus an optional
5-page annex, remains applicable;

- the reason for the potential breach must be specifically highlighted (see slight strengthening
of section 1 of the form).

These first proposals are considered Secretariat-level decisions. The following proposals concern
more significant changes to the complaint acceptance criteria,and so will require a Bureau, and possibly
Standing Committee opinion/decision:

- the complainant must demonstrate that they have already tried to go through local and national
procedures before approaching the Bern Convention (describe in the form the efforts made to
exhaust local/national remedies, or alternatively stating why any exception should apply). The
Secretariat will assess this and may ask for additional proof on a case-by-case basis (if
approved, this proposal would necessitate a modification to section 5 in the form);

- related to the above, the complainant should also inform if the matter has been submitted to
another international body. If this is the case, the Secretariat should assess the added-value and
relevance of the Bern Convention also treating this case, in order to avoid unnecessary
duplication at the international level. However this is a potentially contentious point which will
also be discussed under section 3.6;

- the screening process should find that the complaint is sufficiently serious to warrant
examination at international level, bearing in mind the European importance of the habitat,
species or population concerned. A new sentence should be added in this regard in the form.

Finally, it could be envisaged to add hyperlinks to the species annexes and Emerald Network
habitat types directly in the form for ease of use, or even to add dropdown lists to be able to directly
select the species or habitats; this latter would require more technical adjustments.

Concerning the question of data protection, the contact section of the complaint form will remain
(mostly) unchanged so that the Secretariat can verify the identity of the complainant and secure
internally the contact information. However, when publishing and sharing the form, including with the
national authorities, parts of the contact section will be removed (see Appendix I).

Regarding potential change of the initial complainant, or addition of a new complainant: The
Secretariat can accept such a change, provided that the original complainant confirms the new or
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additional complainant in writing. Should the original complainant be unable, for whatever reason, to
confirm this change, the Bureau will decide on a case-by-case basis whether to accept the new
contact(s). These proposals are considered Secretariat-level decisions.

As for clarity on the four classifications of complaint, a new proposal on classification follows:

- A new complaint received and registered by the Secretariat will be known as a “New
Complaint”;

- Once discussed for the first time ata Bureau meeting, the Bureau must decide on its follow-up.
If more information is required, the complaint will stay as “new”’, however, this situation should
not last for more than a year. The other options are to dismiss the complaint, to follow-up at
Bureau level which would make the complaint a “complaint on stand-by” or to elevate the
complaint to a “Possible File”, thus bringing it to the Standing Committee agenda. Then, the
Standing Committee may take a decision on whether to raise a “Possible File” to an “Open
File” (possibly by vote);

- This procedure implies that there would no longer be complaints classed as “other complaints™.
The four new categories would be “New complaint”, “Complaint on stand-by”, “Possible File”
and “Open File”. If this procedure is agreed to, all current “other complaints” which have
already been treated by the Burecau would become “complaints on stand-by” from an
established date.

This change in procedure is considered an important issue in procedural terms (if not in practical
terms) which should be submitted for the opinion of the Bureau, and require a possible Standing
Committee decision.

3.2. Reporting deadlines and sharing
Issue

As highlighted earlier, the Secretariat tries to remain flexible when issuing deadlines to Parties for
reports or other requests. Typically, about three to four months are given to the national authorities to
report on a new complaint. Meanwhile, the Secretariat usually issues a deadline before an upcoming
meeting of about a month ahead of the meeting date. In practice, this latter deadline is rarely respected,
and, despite several reminders, the Secretariat often receives information just days before a meeting,
yet tries to include it in the meeting documents whenever possible.

The question of deadlines raises two issues. On the one hand, the Secretariatis well aware of the
pressures and complexities that national authorities and NGOs are under, as well as of the fact that
situations are constantly developing, thus adeadline too soon in advance may lead to certain information
being left out of the meeting. On the other hand, the reception of information too close to the meeting
leaves less time for the Secretariat, Bureau/Standing Committee, and other stakeholders to take it on
board ahead of the meeting.

Another related issue is the question of multiple reception of reports. While this can be a perfectly
acceptable practice ahead of the deadline, receiving information afterwards adds additional burden to
the Secretariat. Furthermore, in the past, this has frequently occurred when one Party is responding to
or challenging the other Party’s report, which can lead to an undesirable back-and-forth scenario. Such
a situation must be avoided: in most cases, both reports should be submitted independently of each
other, unless the Bureau / Standing Committee had directly instructed the Party to respond to the latest
information of the other.

This issue raises the question of should the Secretariat periodically share one Party’s report with
the other Party once received. This has sometimes (although not always) been done in the past out of
courtesy and spirit of cooperation. However, it can backfire and lead to the scenario mentioned above
of a back-and-forth, multiple report situation.

The last issue in this section is an important one: what should the Secretariat and Bureau/Standing
Committee do following repeated tardiness in reception of requested information from a Party, or total
lack of communication for a prolonged period? This has been quite a constant issue in the past and



-9- T-PVS/Inf(2021)30

remains so today. The current “guideline” states that “As the issue of late reply or lack or responses
persisted, the Bureau agreed that, after a period of four months without reply, the Bureau would treat
the unanswered complaints as “possible files ”.* This of course refers to lack of action of national
authorities. Such a step has never (in recent record) been taken, and the concept does seem a bit harsh
and out of touch. Nevertheless, the problem of lack of cooperation, especially when environmental
protection may be at risk, requires a strong reflection.

Possible solutions

Regarding the 3 or 4 month deadline of authorities for new reports, it is proposed to leave this
asit is, i.e., leave it to the discretion of the Secretariatas to whether an earlier deadline is proposed.
However, if the deadline is less than 3 months, the agreement of the national authorities should be
sought. In seemingly urgent cases, the Bureau may still assess the complaint form and take a preliminary
decision, pending the response of the authorities. This is to avoid a situation going untreated for a long
period between Bureau meetings.

As for a deadline for information ahead of meetings, it is proposed that the approximate “one
month ahead of a meeting deadline” remains applicable, to be defined by the Secretariat for each
meeting. The Bureau has the discretion to accept reports after this deadline on a case-by-case basis,
which could be for example if the Party requests an extension to the deadline, or if the information is
deemed very important for the upcoming discussion. However, the Bureau will monitor if a Party over
a long period repeatedly issues late reports, and may decide to take action against said Party.

As to the question of multiple report reception, as mentioned in the prior section, if additional
information is submitted by a Party after the reception of its initial report, but before the deadline, this
new information can be indeed added to the initial report or as anannex. If, however, such information
arrives after the deadline, a similar guideline to the above applies, i.e. the Bureau will take the
information into account on a case-by-case basis. Just like with late reports, this must not become a
habit of Parties.

Concerning periodic sharing of reports with the other Party, there are several propositions:
1. The Secretariat forwards the information to the other Party upon reception.

2. The Secretariat forwards the information to the other Party only after the deadline, reminding
that the transmission is for information only, and any response to it will not be considered.

3. The Secretariat does not (exceptin particular circumstances) share reports. Instead, it is made
clear to all Parties that reports will appear accessible as usual on the website of the Bern
Convention, usually about 3-4 weeks before a meeting when the specific meeting webpage is
created.

4. Aslight alternative to the above, would be that the creation of a dedicated webpage (dashboard)
for the case-files (elaborated in section 3.7 below), would allow the publishing online of reports
as they come in, thus not leaving them subject to the creation of a meeting webpage each time.
A possible disadvantage of this as compared to the previous point is that it may give the other
Party the time to challenge the information, which as mentioned earlier is not the purpose of
the process.

Considering all of this, it is proposed to follow option 3 above, which will allow transparency while
avoiding possible “back-and-forth” scenarios. The Secretariat will still have the discretion to transfer
reports when it deems it appropriate. This option remains subject to the proposed dashboard for case-
files elaborated below, and possible reorganisation online of case-file related reports.

Regarding solutions to curb tardiness or total silence from a Party:

e For new/other complaints and complaints on stand-by and concerning the national authorities,
it is proposed that, if no information is received for two consecutive Bureau meetings, the

*Referred toin the 26" Standing Committee meeting report (T-PVS(2006)24), although the birth of this procedure is unknown.
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Bureau may decide to bring this complaint to the attention of the Standing Committee (either
raise it to a “possible file”, or as an exceptional “complaint on stand-by” to the agenda. The
latter was done in the instance of two complaints on stand-hy to the 40" Standing Committee
in 2020). It is hoped that this exposure will prompt the authorities into finally reacting to the
situation.

e For new/other complaints and complaints on stand-by and concerning the complainant, it is
proposed that, if no information is received for two consecutive meetings, the Bureau may
decide to dismiss the complaint (firstly warning the complainant). This decision must of course
not be taken lightly if a complaint is deemed potentially serious.

e For Open and Possible Files and concerning the national authorities, several potentially
significant proposals regarding decisions and the follow-ups of such complaints are discussed
under section 3.4 below. However on a softer note, it is suggested that a letter originating from
the Chair of the Standing Committee (as opposed to the usual letter of the Secretariat) is
addressed to the Party strongly advising them to react to the situation ASAP. This letter could
also be addressedto the Permanent Representation of the concerned country in Strasbourg, who
could submit it to the Ministry of Foreign Affairs.

e For Open and Possible files and concerning the complainant, as above, it is proposed that the
Chair addresses a letter encouraging a prompt reaction, and warning that the complaint may be
dismissed if no updates are received.

The disclaimer to all of the above sanctions is of course that the Secretariat must make strong
efforts to contact the relevant Parties. In the case of poor communication with the national Focal Point,
the Secretariat should reach out to the Permanent Representation of the relevant country to the Council
of Europe for clarification. This has proven useful in the past. Further, the Secretariat should attempt
where possible to reach out to other relevant stakeholders who may have information on the situation
(e.g. other international organisations, competent local NGOs) including reasons for silence on the part
of the concerned Party(s).

Finally, in section 3.7 below, a proposal for a scoring system on the potential new case-file
dashboard is elaborated, which may add incentive/pressure on parties to improve their reporting status
(similar to the flag system used on the EDPA dashboard).

3.3. Clustering similar cases, customised follow-up process
Issue

It seems logical to cluster similar cases, whether that be similarity in issue, country, or another
aspect. This should lead to better efficiency and consistency in the process and decision-making.
Clustering could imply several different methods, including establishing a compendium of best
practices per topic (e.g. sea turtle cases), and ensuring a tailored and technically competent processing
of the complaint at various levels (Secretariat, Bureau, Group of Experts, outsourcing).

As to the subject, the majority of complaints fall within three categories: energy developments
(30% of active complaints); touristic developments (22% (mostly affecting turtle nesting beaches)); and
infrastructure (non-energy) developments (19%). Other issues include river pollution, illegal killing of
birds, illegal hunting/culling, mining, agriculture and proposed negative legislative amendments. With
more than 70% of complaints coveredby the first three broad subjects above (and signs that these trends
are increasing, particularly regarding energy projects), it should be possible to better cluster them for
enhanced and consistent solutions.

Possible solutions

On clustering similar cases and establishingacompe ndiumofbestpractices, it is suggested that,
subject to financial resources, a comprehensive study on past and current case-files is undertaken by an
external expert. The basis for this study could build on the study T-PVS(2007)6 which, while not going
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into detail of each case, does give a general overview on all cases up until 2006. Such a study could
also take into account other aspects of the case-file system, as will be addressed in section 3.4 below on
decision-making. Assistance to the Parties could thus be improved through peer-to-peer exchange of
experiences, capacity building and training. The resulting compendium should remain relatively short
and concise for ease of use.

Itis further suggested that a more customised processing of each complaint in line either with its
subject matter or other aspect such as the concerned country be put in place. The first suggestion, and
one which is already being informally done at secretariat level is that a dedicated staff member takes
care of a package of similar cases (by topic or country). This ensures a more precise follow-up by the
Secretariat member, as well as continuity of contact with the concerned parties. This suggestion will
however also depend on the future human resources of the Secretariat, as an alternative solution would
be that a dedicated staff member deals only with case-files.

The second suggestion, and along similar lines, is that at Bureau level, a dedicated member or pair
of members is assigned a certain group of complaints again related to topic or country, to once again
ensure a better and more continuous follow-up at that level. This should of course not prohibit an open
discussion and follow-up of all Bureaumembers during their meeting: it should not be only one member
taking a decision on a complaint- but it could allow for greater familiarity for each case. It would also
have to be decided what to do when a Bureau member is replaced by another, and how to ensure
continuity. The above two suggestions could be approved at Bureau level and should remain informal
and internal.

Related to this, a possible 3" ordinary Bureau meeting dedicated to case-files could be envisaged,
to tackle the rising number of files, and ensure that at the two usual ordinary meetings, other important
issues of the Convention are not side-tracked. This meeting could be held online and would thus not
lead to additional meeting costs.

The third suggestion which may require a deeper shift of the current procedure and thus possible
discussion at Standing Committee, would be that a relevant Group of Experts analyses the case at
technical detail, and recommends a decision for the Bureau or Standing Committee’s approval. This
could allow for a more expert appraisal of a case, as the Bureau is not always competent to judge every
specific situation. If this proposal were to be supported, it may also require a slight shift in the working
of the Group of Experts meetings (such as for that on Protected Areas which would be mandated with
addressing the many Emerald Network-related complaints), as well as possible creation of new Groups
of Experts, e.g. on renewable energy projects and effects on biodiversity. It may be more realistic to use
the above option on an exceptional case-by-case basis.

3.4. Decision-making on case-files, follow-up oflong-te rm cases, recommendations and
closed cases

Issue

This may be one of the most contentious issues of this memorandum, where many tricky questions
arise: how to ensure stricter decision-making of the Bureau/Standing Committee? Create criteria/rules
for decision-making or keep it flexible? How to enforce decisions? Introduce penalties for violating
parties? Drop long-term cases from the agenda- the trade-off between reducing cases on the agenda and
“giving up” on a case?

Concerning decisions, as alluded to previously, the Bureau/Standing Committee for the most part
takes these on a case-by-case basis, drawing on its previous experience. However, there is very little or
no record on the success or failure of decisions on cases in the past. Such a comprehensive study on the
almost 40 years and 200 case-files would be a daunting, but potentially very useful exercise to do in the
future, to allow the decision-makers to draw on quantifiable evidence of what does and does not work.
Linked to this, a possible criteria of decision-making could be elaborated to assist the decision-makers,
such as when should a file be opened. This could ensure greater consistency in decision-making.
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Enforcement of decisions is a core challenge. The Bern Convention does not possess the mandate
to penalise Parties through sanctions. The best it can do is assert international pressure.

And as regards how to deal with long-term cases including follow-up recommendations (and
closed cases), it is another tricky issue, where the optimum solution between maintaining pressure on
the Contracting Party over many years, and deciding that no more can be done from the side of the
Convention and dismissing the case (while avoiding the “giving up” scenario”), needs to be found.

Possible solutions

Onimproved criteriafor decision-making, the proposal from section 3.3 is reiterated, i.e. conduct
a comprehensive study detailing decisions taken on past and current case-files. Furthermore, criteria for
decision-making should be elaborated. These criteria will be a “living document”, i.e. constantly
updating in accordance with newest case-file developments, and they should be regarded as helpful
guidelines rather than rules for the Bureau/Standing Committee when making decisions. An example
of a criterium could be that after X number of years, the case will be upgraded to the next level.

Regarding long-term cases, follow-up recommendations and closed cases, it is deemed
unhelpful to include an “expiry date” for cases, as the problems can often take time to solve. Instead,
stricter admittance criteria (as detailed in Section 3.1), and a stricter follow-up, especially to adopted
recommendations could be ensured, as often a lot of resources go into an OSA and drafting of the
recommendation, after which there is minimal or no follow-up. A proposal would be that a follow-up
appraisal or legal analysis, etc., is automatically mandated a certain number of years after (on a case-
by-case basis) to assess the results of the recommendation, after which a strong decision may be taken
(dismissal for good improvement, back on the agenda/ revised recommendation in case of lack of
progress). Furthermore and in order to simplify the reporting procedure, those Parties should be asked
only to report on the points of the recommendation which have not yet been considered fulfilled by the
Standing Committee (usually done in practice).

3.5. Rules of procedure of the Standing Committee (regarding on-the-spot appraisals)
Issue

The Current Rules of Procedure (T-PVS/Inf(2013)06E) most pertinently refers to the case-file
systemin its Appendix 1 specifically on rules concerning on-the-spot appraisals (OSAS). It is perceived
that several of these rules are out of date, thus an updating seems necessary. Of course, any changes to
the Rules of Procedure would require a Standing Committee decision (and prior approval of the legal
department of the Council of Europe), thus the following proposal may also be taken together with
possible parallel proposed modifications to the Rules.

Rule 1: The current rule states that the decision to mandate an OSA lies with the Standing
Committee, requires a two thirds majority vote, and the agreement of the national authorities concerned.
The first issue here concerns the fact that the Standing Committee only meets annually: in urgent cases,
the situation on the ground may not allow for awaiting a decision of a distant Standing Committee
meeting. Secondly, requiring a two thirds majority may seem excessive for this type of issue. Finally,
although the third point seems fair, the question is what should be done if a Contracting Party flatly
refuses to authorise an OSA on their territory? This may require some reflection. This Rule also links
with Rule 2, which will be explained in the proposed modification below.

Rule 3: It should be considered that the complainant also has the right to approve of the
independent expert to be contracted.

Rule 4: This rule requiring a request of the Standing Committee for a representative of the
Secretariat or of the Party concerned to participate in the OSA seems unnecessary, or requires a
rewording.


https://wcd.coe.int/ViewDoc.jsp?id=2052867&Site=&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorLogged=FFC679

-13- T-PVS/Inf(2021)30

Rule 5: This rule concerning the drawing up of Terms of Reference by the Standing Committee is
more generally delegated to the Bureau which assists the Secretariat, also in strict consultation with
both concerned Parties, to draw up the Terms of Reference.

Rule 7: This rule is fine, however, following issues with the host country in the past and to avoid
any future obstacles, it may be wise to specify which expenses shall be covered by the host country (as
is usually done in the Terms of Reference of the OSA).

Aside from the Rules of Procedure, one other aspect, related to the question of lack of cooperation
or communication of the Contracting Party should be addressed: what shall the Standing Committee do
if the concerned Contracting Party is not present at the meeting? Can it still take important decisions,
i.e. change the status of the complaint or mandate an OSA?

Possible solutions®

Appendix title: It is suggested simply to replace the word “enquiries” with “appraisals”, as this is
the terminology most frequently used these days.

Rules 1 and 2: The proposed new Rule 1 would remain essentially the same except that it may
state that a simple majority suffices to mandate an OSA. The modified Rule 2 would read as follows:
“In urgent cases, the Chair may authorise the Secretariat to consult the Bureau at one of its meetings or
by electronic consultation in order that a decision be made in accordance with the foregoing paragraph.
A decision of the Bureau in such an exceptional circumstance would require a unanimous agree ment of
the Bureau members.” Regarding agreement of the concerned party to allowing an OSA on their
territory, although it appears improbable to avoid this caveat in the rules, a more general idea for
consideration which links with aspects of the vision and strategy process, would be that each
Contracting Party is strongly encouraged to make a high-level declaration pledging support to the
Convention (see also section 3.8), and thus cooperating when the Standing Committee decides to
mandate extraordinary measures. While not legally-binding, such a declaration should increase the
political pressure on parties to cooperate.

Rule 3: It is proposed that the last part of the rule is changed to read: “The appointment of the
expert must be agreed by the Contracting Party and complainant concerned.”, in order to give equal
opportunity to the complainant to approve of the expert.

Rule 4: The proposed rewording would be: “The expert shall be accompanied during the visit by
a member of the Secretariat and representatives of the Contracting Party and complainant concerned”.

Rule 5: The new rule would read as follows: “In close consultation with the Standing Committee
and/or the Bureau, the concerned Contracting Party and the complainant, the Secretariat shall draw up
terms of reference for the on-the-spot appraisal. Both the concerned Contracting Party and complainant
must submit their agreement before the terms of reference can be accepted.”. This latter addition is
considered very important to avoid a scenario of the national authorities denying access to the
complainant to consult and co-create the ToR.

Rule 7: It is proposed to add to this rule stating: “The host country of the on-the-spot appraisal
shall arrange local interpretation, local transportation and translation of documents, and bear the
expenses related hereto.” This is in order to avoid future issues in this regard.

The proposed amendments to these rules are included in Appendix 1.

Concerning absence ofthe concerned Party at the Standing Committee, it is recalled first that
for an OSA, the national authorities must give their agreement, and that for opening a case-file, it has
been the practice to consult with the Party before going to a vote. Given that; it is suggested that at the
first Standing Committee meeting where a decision should be taken, it will be postponed until the next
meeting, while the Committee should relay a strong message that the authorities should attend the next
Committee meeting. If the Party is again missing from a second consecutive meeting, the Committee

> NB: These proposed amendments to Annex 1 of the Standing Committee’s Rules of Procedure may be
adjusted following the decision of the 415t Standing Committee on these possible modifications to the Rules.
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will take a decision in its absence.® The conundrum mentioned earlier about receiving agreement of the
concerned Party to undertake an OSA on its territory again becomes an unresolved issue here, but the
Committee can nevertheless mandate the OSA subject to the later agreement of the concerned Party.

3.6. Cooperation with experts (on-the-spot appraisals), international organisations and
other stakeholders

Issue

This issue is a broad one, but one which is deemed to be very important going forward with the
management of the case-file system. Sustainable Development Goal (SDG) 17 comes to mind:
“Partnership for the Goals”, meaning that strong synergies are needed for the realisation of goals related
to the SDGs. While the Bern Convention has effectively collaborated with an excellent pool of experts,
fellow major environmental agreements (MEAS) and other stakeholders over its 40 years, it is believed
that this cooperation should be even improved and enhanced in the present and future.

Strongly linked to the opportunity of synergy is the threat of duplication. Since the Convention
was established as a pioneering Treaty back in the 80’s, other MEAs, as well as the European
Commission (EC) which accounts for more than half of the Convention’s Parties, have increasingly
thrived and arguably taken over some part of the environmental jurisdiction of the Convention. While
this advancement of environmental advocacy at international level should be seen as a victory, the
challenge for the Bern Convention will be to ensure co-creation and not competition.

Excellent international collaborations have endured with, among others, AEWA, Barcelona
Convention, Birdlife, CBD, CITES, CMS, EC, EEA, IUCN, Ramsar Convention, UNESCO and
WCMC.

Likewise, better visibility and connectivity within the Council of Europe and its specific bodies is
an issue which deserves a reflection.

The Standing Committee tools of on-the-spot appraisals (OSAs) and mediation will also be
touched upon.

Possible solutions

Firstly concerning experts, it is proposed to use these competent individuals even more in the
future. The Secretariat (and Bureau) are often generalists or specialists in a limited number of areas;
thus it is crucial to lean on the niche competencies of experts for the professional and effective follow -
up of case-files. At the time of writing, the Secretariat is in the process of launching a 5-year tender call
for a pool of experts. Such a process was already done in 2017, but this time more than ever, the
Secretariat is aware of the importance of having a large and quality pool of experts, and will endeavour
to ensure that experts who may be suited to the various case-file processes will be sought.

On top of this general point, it is suggested to mandate experts more frequently to carry out
OSAs or even mid-meeting progress checks. The latter could involve virtual exercises such as desk
research and online meetings; methods which have been enforced recently thanks to the Covid-19
pandemic. As cases often last for years on the agenda without dedicated inspection, this new strategy
could be seenas enhancing the already lauded practical approach of the Convention towards its case-
files, and solving the issues more quickly. Furthermore, linked to the below paragraph, the use of
already existing international expert groups (such as the IUCN species specialist groups) could bring
more weight and technical expertise to decisions. All of the above ideas of course depend on the future
financial and human resources of the Convention.

A brief word on mediation, as this text does not go into detail on this relatively new tool of the
system: indeed since its introduction in 2012, mediation has beenused just once in the context of a case-
file. It is understood that, as alluded to above under the point on OSAsS, a process of mediation is an

® There is precedence for this: see T-PVS(2007)6 P.16.
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implied feature of an OSA- the experts involved should have some experience in facilitating dialogue
between conflicting parties, and coming up with compromises.

Concerning collaboration with inte rnational organisations, we can firstly refer back to section
3.1 and the question of involvement of another MEA in the case-file. In order to avoid duplication it is
proposed that, (as well as the suggestion of 3.1) if an OSA is being considered for a case, it should first
be deduced if a similar procedure is being examined by another mechanism of international
investigation or settlement, and if so to consider postponing a Bern Convention procedure at that time,
until results of the other procedure have been made clear. This situation has arisen in the past, and
meanwhile, the Convention could assess if a joint procedure is possible.

Furthermore, where the earlier proposal of section 3.1 would not apply, it is proposed to
automatically contact the relevant international organisation on reception of a new complaint, as well
as to follow-up with that organisation during the lifetime of the complaint. Such a practice has usually
been carried out by the Secretariat, but once again, it could be a good idea to immortalise this practice
into text. Such cooperation should include request of general updates of any parallel processes of said
organisation to the complaint, especially if any OSAs are planned, and to involve the organisation in
the follow-up, be it general meeting decisions, or possible OSAs. It goes without saying though that
any potential conflict of interest should be assessed before initiating such collaborations.

A broader idea for the enhanced cooperation of MEAS dealing with duplicative issues would be
the establishment of a coordinated joint-meeting of the secretariats and/or executive bodies (e.g.
bureaus) of the institutions, on a semi-regular basis. Like this, coherent decisions could be taken on
cases which affect multiple institutions, as well as on more general issues.

Concerning the European Commission (EC) which is the Convention’s closest partner as well as
the one with which there is arguably the biggest risk of duplication, the prior international collaboration
suggestions apply even more strongly (inform when an overlapping case is registered, avoid
duplicating/simultaneous OSAs). A broader reflection, in cooperation with the Commission, on
ensuring synergy and not competition is perhaps required though (not only on case-file issues). Indeed,
attimes the addedvalue of the Bern Convention as regards European Union Member State cases appears
in doubt; when the Commission has much greater resources and power to assert on the breaching party.
However, it goes without saying that the Bern Convention comprises 51 Contracting Parties, and
double-standards as regards the EU and non-EU parties should be avoided.

On the other hand, not all EU cases have been brought to the Commission’s attention when
received by the Bern Convention; and it’s on those occasions that the Convention’s added value of
firstly addressing the situation, and possibly getting its “big brother” the EC involved to add political
weight, is an example of good synergy. What’s more, the Bern Convention case-file system often moves
more quickly than the lengthy procedures of the Commission and European Court for Justice, which is
another added value of the system. However, it would also be proposed that, once the EC has taken
charge of the case and the Convention’s involvement no longer seems valuable, the case could be
dropped (as has sometimes happened in the past).

It is suggested more generally to contact the EC (as well as potentially other international
organisations) in the near future to arrange a meeting between secretariats to try to see how a good
collaboration can work going forward.

Finally, and an aspect which will likely be a strong component in the future vision of the
Convention, is the objective of increasing inte rnal syne rgies within the Council of Europe, both in
a broad sense (linking the Convention to the key priorities such as human rights and democracy) and to
other specific institutions (e.g. the Parliamentary Assembly, Congress, Court, other Directorate-
Generals, etc). Indeed, more and more sectors, even those which on first look appear to have a low
connection with environmental issues, are looking to get involved with these issues, such as the Social
Charter which plans to install a monitoring of violations linked to environmental protection. As on the
international scale, synergies and not duplication must be ensured here, especially as at times the
Convention even internally is not well-known.
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3.7. Website, reporting templates, registry, other technical issues
Issue

The following issues relate more to secretarialadministrative matters, and many of the proposed
solutions could probably be implemented in the short-medium term, with just a consultation of the
Bureau. The overall issue is a big one (particularly for the Secretariat) however, asit relates to the heavy
administrative burden of running the system, most tasks of which are still done in a manual, outdated
and only semi-digital way.

The introduction of a complaint form in 2008 was a positive step, but the request and reception of
all other reports are still done in a manual, Word format way, thus the structures received from all
different parties vary greatly, and the secretariat must manually transform each into its professional
format. Linked to this, the burden of drafting letters to parties after each meeting is also quite high and
inefficient.

Guidelines on report lengths are also often not followed (although the Secretariat has recently
included such guidelines in its reporting request letters), and a growing issue is the inclusion of many
heavy media (photos, maps, etc) which constitute a very heavy report (in digital terms): in the
aforementioned guidelines it has also been requested to transfer heavy files via a digital Cloud Drive
and not by email.

A further issue which has already been touched upon for a few years is the lack of a dedicated
webpage or online “dashboard” for the case-files, such as the one which was created very successfully
for the EDPA a few years ago. The current public accessibility online for case-file information is
remarkably limited, especially for a system which is supposed to be built on cooperation and
transparency. Indeed, even internally for the Secretariat, the means in place to trace information,
especially on past cases is very restrictive, once again obliging more of the Secretariat’s time when
working with cases, as well as having to respond to avoidable individual information requests from
interested stakeholders.

Linked to a possible dashboard would be further elaboration of the registry, which is currently a
simple document including the case file name, number and date of registration, and status (closed, open,
etc). This registry does not eveninclude a date of case dismissal/closure; thus it is again a very limited
information tool.

Possible solutions

The overall proposed strategy is to gradually move to a much greater (possibly total) digitalisation
of the case-file administrative procedures, which should drastically reduce the time burden for the
Secretariat as well as that of concerned parties, streamline the various processes, and improve
accessibility of information and visibility of the system.

First of all, reporting should become more streamlined. The first and easier improvement to
implement would be to develop a reporting te mplate such as the complaint form and a form used by
the EDPA for annual reporting. The challenge as compared to those other two is that a standardised
template would not work, as different information is requested on each occasion by the Bureau/Standing
Committee; however, it is still believed that some sort of template, within which the Secretariat could
quickly adapt each to the specific requested information, would improve efficiency. Such a template
could also limit the number of pages and/or media attached, while allowing separately transferred (via
a Cloud Drive) annexes if necessary. It would also avoid the need of the Secretariat to transform each
report into the standardised structure upon reception.

The second more significant change would be to use an online reporting tool, such as the one
used for the biennial reporting (ORS). In theory, such a tool could greatly reduce Secretariat
administrative tasks, i.e. the management of reports, requests, publishing online, etc., as all of this
should become somewhat automated. However, the technical issues faced with the ORS should call for
prudence, as disruptions to the case-file system would lead to much graver problems even than those of



-17 - T-PVS/Inf(2021)30

the biennial reporting exercise. Further reflection on this will come below in relation to the possible
dashboard.

As to the question of drafting letters to the parties after each meeting, it is proposed that this
practice should continue (as opposed to writing only emails which takes less time), as it is believed that
the reception of a more official letter results in greater reaction of the parties to the request. However,
it could be envisaged to, linked to the above reporting template, improve the efficiency of this process
by creating a template, possibly even including it directly in the report template which will be sent to
parties, thus taking care of two problems at once. The Secretariat could look into the feasibility of this.

Another more innovative idea would be to allow parties to submit video reports. Such a format
should perhaps be used with caution and not intended to totally replace traditional text reports within
which the literally “black and white” nature of the text avoids any subjectivity. However, in an
increasingly digitalised and innovative world, such forward-thinking approaches could at least be
considered.

A case-file dedicated we bpage or dashboard seems to be a universally agreed must-have in order
to improve efficiency and visibility of the system. The Secretariat has already started working behind
the scenes and it is proposed that elaboration of this goes ahead without delay. While the Secretariat
can initiate some of the work; it is highly likely that the project will eventually need to be outsourced
in order to ensure a professional product, but some financing has already been earmarked in the budget
for 2021 and beyond. This dashboard should include precise and historical information on all case-files,
such as key dates, status changes, parties involved. It should have useful search functions, e.g. by
country, topic, date, etc. It could then go into further depth on each case and provide a summary of the
lifecycle and links to all relevant reports and Bureau/Standing Committee decisions. The knowledge
repository of the system could originate from the proposed Study in Section 3.3. As alluded to above,
the current Registry document could also be directly integrated in this new tool.

Going possibly further, a scoring system could be introduced to measure the respect of parties to
reporting deadlines, compliance with recommendations, etc. This was introduced on the EDPA
dashboard where a green, orange, and red flag structure based on the frequency of reporting is believed
to have motivated the stakeholders and increased reporting numbers.

Finally, a possible digital administrative solution for the Secretariat would be the use of or
investment in a project management tool to keep track of what comes in, what is due and by when,
who is responsible etc. Such a tool could also be useful for other Bern Convention activities. This
solution should be investigated, and evaluated if it would not duplicate but rather complement the
dashboard, as well as possible online reporting tool mentioned earlier, as these three solutions
potentially all closely overlap.

3.8. Improving the visibility of the case-file system
Issue

Improving the visibility of the systemis an interesting conundrum because, on the one hand, this
important democratic tool for the protection of the environment deserves to be promoted amongst the
wider public in order to ensure that states comply with the Convention’s articles. On the other hand,
greater visibility will inevitably lead to more complaints and a higher workload for the Secretariat and
Bureau/Standing Committee. In an ideal world, the Convention and its Secretariat would have greater
personnel and financial resources to able to deal with a higher number of cases, but that is not the case
today. Despite that, the mandate of the Convention and its Secretariat must be to promote its tools
regardless of limitations, and possible approaches will be discussed next.

The case-file system as a stand-alone instrument has not been rewarded with a dedicated
communication campaign in the past, only mentioned here and there in other campaigns (such as in the
Campaign on the 40" Anniversary). However, a news item on the occasion of the 200" registered file
was published in February 2021, as it was felt that this important milestone deserved a mention (even
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if it could be considered that more files is not a good thing). Thus, awareness-raising on this system
could be considered for the future, both externally and internally within the Council of Europe.

Furthermore, concerning specifically Contracting Parties and their governments, visibility of the
system and of specific cases could be enhanced, in order to kickstart better reactions and solutions from
the concerned parties, at a higher political level if possible.

Possible solutions

It could be envisaged in the near future to develop a communication campaign on the case -file
system. Such a campaign should be carefully elaborated in such a way as to avoid a subsequent mass
increase in the number of complaints received (linked to section 3.1 on submission criteria). It could
thus target mostly the existing Bern Convention network and internal stakeholders, i.e. the Council of
Europe, in order to showcase this important democratic tool which has existed for nearly 40 years. A
leaflet on the system could be published, presentations developed, and there is again a strong link with
the dashboard (or other online solution) described in section 3.7.

Concerning more closely the contracting parties, another proposal would be to produce, subject to
resources, an annual case-file report. Such a report would be a useful political tool for Parties and
other stakeholders, and facilitate more streamlined and sustainable case-file information, similar to the
study mentioned under section 3.3.

Finally, in order to increase visibility at a high national level, it is suggested that, as alluded to in
section 3.5, a high-level politician (Minister of Environment, Foreign Affairs, or even better, Prime
Minister or Head of State) would make a declaration of the state’s commitment to the Bern Convention.
This idea was also brought up in the Working Group on the Vision meetings.

4. CONCLUSIONS, PROCESS TO DATE, AND NEXT STEPS

The previous section should have made it clear that there are numerous issues, some minor, others
more significant, which are facing the case-file system. Indeed, the above issues are non-exhaustive,
but it is believed that the key aspects have been addressed above, and potentially some of the proposals
could be agreed to and implemented in the short or longer term.

Following the discussion of the first version of this document at the extra-ordinary Bureau meeting
of 28" June 2021, the Bureau requested that the text be revised in line with its initial feedback from that
meeting, and that the revised version be circulated amongst the Bureau members for further comments
and suggestions. That feedback process led to a second discussion of the revised memorandum at the
Bureau meeting on 15-16 September 2021.

At that meeting, the Bureau approved the draft memorandum and instructed the Secretariat to
prepare a shorter document on the newly proposed rules, guidelines and procedures of the case-file
system. This shorter guidelines document should be consulted electronically with the Bureau, and then
presented to the 41t Standing Committee for discussion and possible adoption. If adopted, it would act
as a concise framework of the case-file system and its rules and procedures, for use by the Secretariat,
Bureau, Standing Committee; Contracting Parties and Bern Convention network, and the wider public.
The current memorandum should accompany that concise document as a longer explanatory text, and
would be submitted for the Standing Committee’s endorsement. It should also be made clear that both
documents should remain “living texts”, i.c. updates and revisions should be envisaged in line with
changing circumstances and procedures in the future years.

From the Bureau and Secretariat perspective, similar to the parallel financial discussions ongoing,
there is the feeling that this is an urgent process, and that certain changes need to be implemented
without delay, both for reducing the work burden in the short and long term, as well as to improve this
flagship monitoring system of the Convention.
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APPENDIX |

Proposed changes (in blue) to the complaint form (from section 3.1)
* X x

* *
Convention on the Conservation of * g *
European Wildlife and Natural Habitats * *

BERN CONVENTION

COMPLAINT FORM INSTRUCTIONS:

NB: Submitting a complaint to the Bern Convention is a serious accusation against the concerned
Contracting Party(ies). Complaints must demonstrate a sufficient degree of seriousness or urgency
related to species or habitats of European importance, and the complainant must demonstrate that
the issue has already been raised at local and/or national level.

Complaint forms must be submitted in electronic word format, in English or French, and not exceed
3 pages, including the first administrative page. A maximum 5-page report can be attached. The
Secretariat will request additional information on a case-by-case basis. Anonymous complaints are
not admissible; however the Secretariat will take measures to keep the personal details of the
complainant confidential.

Please, fill in this form and send it to the attention of:

Bern Convention Secretariat

Directorate of Democratic Participation

Council of Europe

F-67075 Strasbourg Cedex E-mail: Bern.convention@coe.int
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Date:

ElectronicSignature

and the Articles of the Convention which might be violated)

1. Please state the reason of your complaint (referalso to the Contracting Party/ies involved

Articles of the Convention which might be violated)

2. Which are the specificspecie/s or habitat/s includedin one of the Appendices of the Bern
Convention that are potentially affected? (Please include here information about the
geographical area and the population of the species concerned, if applicable) Please state
the reason of your complaint (referalso to the Contracting Party/ies involved and the

3. What might be the negative effects forthe specie/s or habitat/s concerned?
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4. Do you know if potentially affected species or habitats also fall underthe scope of other
international Conventions, (forinstance: RAMSAR, CMS, ACCOBAMS, Barcelona
Convention, etc) or if the area has beenidentified asa NATURA 2000/Emerald Network,
UNESCOssite? Are there pending procedures within anotherinternational institution?

5. Have you attempted to address this issue with the relevant local and national authorities?

Please describe. Be-you-knew-ifthere-aAre there any pending procedures at national e
international level regarding the object of your complaint?

6. Any otherinformation (existence of an Environmental Impact Assessment (EIA), size of
projects, maps of the area, etc) (forlarge files, please add a separate annex document, as
mentionedinthe above instructions)
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APPENDIX 17

Proposed changes (in blue) to the Rules of Procedure annex concerning OSAs (from
section 3.5)

RULES APPLICABLE TO ON-THE-SPOT ENQUIRIES-APPRAIS ALS

The decision to organise a visit to a natural habitat shall lie with the Standing Committee which shall
reach the relevant decision ir-acecerdance-with-Rule-8—b-of-its Rules-of—Procedure-by a simple
majority of the votes cast, subject to the agreement efthe-delegation of the Contracting Party within
whose territory the habitat under consideration is situated.

In urgent cases, the Chair may authorise the Secretariat to consult the Bureau at one of its meetings
or by electronic consultation in order that a decision be made in accordance with the foregoing
parag raph. A decision of the Bureau in such an exceptional circumstance would require a

unanlmous agreement of the Bureau membersthe%tandmg—@emmﬁee—by—pe&t—m—erde#that—a

The expert detailed to carry out the visit of inspection shall be appointed by the Secretary General of
the Council of Europe. The expert cannot be a personwho represents or has represented a State on
the Standing Committee, or a national of the Party in whose territory the natural habitat to be visited
is situated. The appointment of the expert must be agreed by the Contracting Party and
complainant concerned.

The expert shall be accompanied during the visit by a member of the Secretariat and
re presentatlves of the Contractlng Party and complalnant concerned At—the—request—ef—the

In close consultation with the Standing Committee and/or the Bureau, the concemed
Contracting Party and the complainant, Fhe-Standing-Cormmittee-shall-dravw-up-precise-terms-of
referenceto-be-conveyedte-the-expert—the Secretariat shall draw up terms of reference for the
on-the-spot appraisal. Both the concerned Contracting Party and complainant must submit
their agreement before the terms of reference can be accepted.

After completing the visit of inspection, the expert shall submit a written report to the Standing
Committee in one of the official languages of the Council of Europe. The expert may be called upon
to present the report in person to the Standing Committee at one of its meetings.

In order to ensure that the said expert may carry out the assignment in full independence, the travel
and subsistence expenses pertaining to the visit and those arising out of the presentation of the report
to the Standing Committee shall be borne by the Council of Europe. The host country ofthe on-
the-spot appraisal shall arrange local interpretation, local transportation and translation of
documents, and bear the expenses related hereto.

7 NB: This Annex originates from the Rules of Procedure of the Bern Convention Standing Committee and
include proposed amendments to Annex 1. They may be adjusted following the decision of the 415t Standing
Committee on possible modifications to these Rules.
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