CHAPTER 4

Legislative Competence in Matters Not Mentioned
in Enumerations

Markku Suksi

1 Introduction

According to Section 17 of the 1991 Self-Government Act for the Aland Islands
Act (1144/1991; hereinafter: the sGa), the Legislative Assembly of the Aland
Islands enacts acts for the Aland Islands, so-called Alandic Acts. It is this legis-
lative power that is referred to in Section 75(2) of the Constitution of Finland
(731/1999). Section 18 of the SGA specifies the areas of law in which the Aland
Islands has legislative competence. The provision contains an enumeration of
competences to the extent that the Legislative Assembly has the right to exer-
cise legislative power regarding the territory of the Aland Islands according
to the legislative procedure established in the sGa and in norms of the Aland
Islands. This enumeration of competence delimits Aland’s legislative power
on the territory of Aland in relation to the legislative power exercised by the
Parliament of Finland in view of the same territory. Therefore, the correspond-
ing provisions on the legislative competence of the Parliament with regard to
the Aland Islands are included in Section 27 of the Autonomy Act in the form
of a list. Within the legislative competence of the Parliament, legal norms are
enacted in the manner prescribed by the Constitution. !

The distribution of legislative powers between the Legislative Assembly and
the Parliament is based on an enumeration of both legislative competences
so that they are, in principle, exclusive in relation to each other. In areas where
the Legislative Assembly is competent, the Parliament does not have legisla-
tive power, and in areas where the Parliament is competent, the Legislative
Assembly does not have legislative power. The legislative competences are
thus exclusive in relation to each other. This strict distribution of legislative
competences can be described as watertight compartments between the
legislative competences of the Legislative Assembly and the Parliament that

1 This article is based on Markku Suksi, ‘Sjélvstyrelselagens generalklausuler om fordelning av
lagstiftningsmakt mellan Alands lagting och riksdagen, 158:5-6 Tidskrift utgiven av Juridiska
Foreningen i Finland (JFT) (2022) pp. 558—586.
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MATTERS NOT MENTIONED IN ENUMERATIONS 37

do not allow overlaps in such a way that both legislative bodies would have
legislative power simultaneously over the same matter in the territory of the
Aland Islands. A matter that is the subject of legislative measures belongs, with
regard to the exercise of legislative power within Aland’s borders, either to the
legislative competence of the Legislative Assembly or of the Parliament. This
also applies to those materially uniform areas where legislative power is in part
held by the Legislative Assembly and in part by the Parliament.2

The starting point for this distribution of legislative power in the Aland
Islands is the two lists or enumerations of legislative powers included in
Sections 18 and 27 of the SGA. Section 18 lists the powers of the Legislative
Assembly and Section 27 of the Parliament, the latter supplemented by a
specification in Section 29 concerning competences that the Parliament may,
by ordinary law and with the consent of the Legislative Assembly, transfer in
whole or in part to the Legislative Assembly. The enumerations of both legisla-
tive competences consist of detailed listings of legislative matters.3 However,
at the end of the lists in both Sections, 18 and 27, there is a similarly worded pro-
vision which aims to allocate to either legislative competence those legislative
matters which do not fall within the specific points of the lists. Section 18(27)
of the sGa refers to ‘other matters which, according to the principles of this
Act, shall fall within the legislative competence of the Legislative Assembly,
while Section 27(42) of the Act refers to ‘other matters which, according to
the principles of this Act, shall fall within the legislative competence of the
Parliament’*

The starting point is therefore that matters which are the subject of legisla-
tive measures and which are not mentioned among the listed legislative com-
petences can be assigned either to the Legislative Assembly or to the Parliament
on the basis of these two general clauses. Thus, additional legislative matters
and perhaps also legislative areas can be added by interpretation to the explicit
legislative powers listed in the two provisions. In such situations, it is either

2 However, legislative competence between the Legislative Assembly and the Parliament is
never divided in the way competence is divided between the European Union and a Member
State, where both can have competence over the same matter and the Member State can
legislate as long as the EU has not used its competence. From the point of view of EU law,
the Legislative Assembly is part of the legislative power of the Member State of Finland.

3 For the enumerations, please see the Self-Government Act for Aland in English, <finlex.fi
[sv/laki/kaannokset/1991/en1gg911144_20200098.pdf>, visited on 18 July 2023.

4 The Swedish-language authentic version of Section 18(27) refers to “landskapet’, that is, the
region or province, and Section 27(42) to “riket’, that is, the realm. To avoid confusion, in this
article, the Alandic law-making powers in Section 18(27) of the sGa are referred to as those
of the Legislative Assembly of the Aland Islands, while the national law-making powers in
Section 27(42) are referred to as those of the Parliament of Finland.
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the Legislative Assembly or the Parliament that makes the law. However, the
SGA’s system of ex-post verification of legislative competence before the entry
into force of an Alandic Act requires, as far as the Legislative Assembly is con-
cerned, that the legislature has first made a decision on the approval of the
Alandic Act, which decision then becomes subjected to the examination of
competence, ultimately at the Supreme Court (hereinafter: the sc). For the
Parliament, the system is not as clear but dependent on coincidences.

What is the system of general clauses or open points of jurisdiction based
on, and why have these clauses been included in the sGA in terms of legal
history? How have the sC’s interpretations developed in the opinions on the
last item of each of the list of competences, i.e., how do the principles deter-
mine where, for example, a new area of law belongs? How has this system of
general clauses worked over the last three decades? Our examination concerns
the development of the system of self-government from 1920 to the present
day, but the examination of practice is limited mainly to those interpretations
of the general clauses given during the period when the enumerations of pow-
ers of the current sGA indicated what might be beyond the explicit legisla-
tive powers of each of the legislative bodies. The review does not cover the
interpretative practice that has arisen within the Aland Delegation,’ nor the
interpretation practices that the courts may have developed when deciding
concrete cases concerning the general clauses. It is possible and even probable
that such instances of interpretative practice exist, but they may be examined
in some other context.

2 In the Beginning: a Different System for Distribution of
Competences

Aland’s legislative competence has changed during the existence of the auton-
omy arrangement, and the angle has shifted considerably, especially with
regard to the transition from the 1920 SGA to the 1951 SGA. According to the
1920 SGA, the distribution of legislative powers was structured in such a way that
Section g of the 1920 sGA listed the powers of the Parliament. These included

5 However, it is very likely that the Aland Delegation, an adjudication body with represent-
atives of the Aland Islands and the State of Finland, has adopted positions on the general
clauses and on the allocation of legislative powers on the basis of them. See, for example,
Statement No 31/12 of the Aland Delegation of 29 October 2012 (equal treatment falls within
the competence of both the Legislative Assembly and the and the Parliament) and Statement
No 3/22 of the Aland Delegation of 28 January 2022 (domain name belongs to the jurisdiction
of the Parliament).
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constitutional matters, matters requiring Parliament’s assent and legislation of
a general nature and the issuing of decrees referred to in Section g(2). The sub-
ject areas listed, including the subject matter governed by international trea-
ties and subject matter ‘which has not hitherto been required by law’. On the
other hand, Aland’s legislative competence was not listed, but the Legislative
Assembly would have the right, by virtue of Section 12(1) of the sGa, to adopt
Alandic laws in matters other than those that fell within the competence of
the Parliament under Section g of the sGa. The legislative competence of the
Parliament was thus primarily of an enumerated nature, while the legislative
competence of the Aland Islands was of a residual nature. Moreover, the two
legislative powers were intended to be mutually exclusive in such a way that a
new law which had entered into force in mainland Finland would not apply to
the Aland Islands until it had been adopted by the Legislative Assembly, or else
that the Legislative Assembly would be competent to adopt, in these matters,
laws intended for the Aland Islands.®

Thus, the system of self-government was originally formulated in a way that
characterizes most federations: the federal level has enumerated legislative
powers, while the competences of the states are residual. This is the case, for
example, in the USA and the Federal Republic of Germany. The original struc-
ture of legislative competence thus constituted the basic starting point for the
development of competence: enumeration for the Parliament and residual
powers for the Legislative Assembly.” It would appear that this starting point
gave Aland a very strong position in the legislative work and that it contained
a great promise in principle with regard to the possibilities of drafting its own
legislation.®

6 Committee report No 24/1919 to the Government from the Committee on the Drafting of
Proposals for County Self-Government, Administrative Courts of Lower Instance, and
re-districting of current counties and administration, p. 21.

7 See Markku Suksi, Sub-State Governance through Territorial Autonomy (Springer Verlag,
Heidelberg, 2011) pp. 125-132.

8 Esko Hakkila, Suomen tasavallan perustuslait sekd erditd niihin liittyvid lakeja, asetuksia ja
sddanndstajd (Werner Soderstrom Osakeyhtio, Helsinki, 1939) p. 691 et seq., states that the
area of Aland’s legislative competence under the 1920 SGA was so extensive that the League
of Nations did not consider it necessary to extend the competence. According to Rafael
Erich, Suomen valtio-oikeus, 11 osa (Werner Séderstrom Osakeyhti6, Helsinki, 1925) pp. 369,
376-382, Aland’s legislative competence was extensive and clearly exclusive in relation to
the legislative competence of the Parliament and that a national act in no case would be
in a hierarchically superior position in relation to Alandic law. According to Antero Jyranki,
‘Autonomy of the Aland Islands: A Federal Element in the Constitution of a Unitary State?’
in Kirsi Pohjolainen (ed.), Constitutionalism in Finland — Reality and Perspectives (Finnish
Society of Constitutional Law, Helsinki, 1995) p. 13, however, during the 1920s and 1930s there
was a lack of clarity about the relationship between national and Alandic laws: it had been
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40 SUKSI

It should be noted, however, that paragraphs 12 and 13 of Section g(2) of the
1920 SGA can be considered to have imposed severe restrictions on the Aland
legislature with regard to the freedom to make use of this fundamental point
of departure. Paragraph 12 referred to the Parliament’s competence areas reg-
ulated by international treaties, something that in today’s situation with an
increasingly internationalized normative environment could have seriously
threatened Aland’s own legislative competence and transferred Aland’s legis-
lative power to the Parliament.® Paragraph 13 included in the legislative com-
petence of the Parliament those areas which, at the time of the creation of the
1920 SGA, had not yet been the subject of legislative measures. This, in turn,
had affected large parts of such modern activities that emerged much later and
would have placed the regulation of these activities automatically within the
competence of the Parliament.1°

In retrospect, it can be stated that Aland’s legislative competence would
have been severely curtailed and subjected to a continuous leakage of powers
in the direction of the Parliament, if this principle of the distribution of com-
petences had applied until today. The area of Aland’s legislative competence
would have been considerably narrower and the legislative competence of the
Parliament much more extensive than they currently are under the 1991 SGA. In
addition, the original distribution of competences was perceived as problem-
atic, because it was not considered to have been established with the necessary
clarity, and measures were proposed by the Aland Islands in this regard.!!

possible to consider that a national enactment would, in the event of a conflict of juris-
diction, take precedence over Alandic law. See for example Hakkila, supra note 8, pp. 682,
690. However, this ambiguity has since been dispelled.

9 According to Arthur Tollet & John Uggla, Lagstiftningen angdende sjélvstyrelse for Aland,
Jjamte tillhorande forfattningar (Holger Schildts forlag, Helsingfors, 1930) p. 70, paragraph
9(2)(12) of the sGa was adopted to avoid such misconception that treaties with a foreign
power, when they relate to the legal provisions of national law, would require the con-
sent of the Legislative Assembly. However, such an assent procedure was later introduced
and is now part of Section 59 of the sGa, where it protects the Legislative Assembly’s
competence.

10  However, a mitigating interpretation of Section 9(2)(13) of the 1920 sGa is included in
Tollet & Uggla, supra note g, p. 71, where it is stated that the provision does not have such
a broad meaning that any new question of law that arises or any development or exten-
sion of existing legal standards would be excluded from the competence of the Legislative
Assembly. However, according to Hakkila, supra note 8, p. 692, the idea of ‘new question
of law’ expresses the primary nature of national competence and the secondary nature of
Alandic jurisdiction.

11 See ‘Committee report on the revision of the autonomy legislation for Aland 1946’ (von
Hellén-Committee Report), p. 252 (in Preparatory work for the 1920 and 1951 Autonomy Acts
forthe Aland Islands, Part 111, Alandica Saml.).
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MATTERS NOT MENTIONED IN ENUMERATIONS 41
3 Transition to Double Enumeration

The original starting point for the distribution of competences underwent
an important change in connection with the reform of the autonomy legis-
lation initiated by Government Bill RP 38/1948 rd. Instead of enumeration for
the Parliament and residual competences for the Legislative Assembly, enu-
merated competences were now proposed for both the Parliament and the
Legislative Assembly. However, both proposed lists of competencies were con-
cluded in the bill with a reference to a residual category of affairs. As far as the
Parliament is concerned, these were matters referred to in Section 11(2) of the
1951 Self-Government Act (670/1951). Paragraph 20 referred to matters which
fell within ‘areas hitherto not provided for by legislation and which, by vir-
tue of the principles contained in this Section, fall within the legislative com-
petence of the Parliament’. As far as Aland is concerned, these matters were
defined in Section 13(1) of the 1951 SGA. Paragraph 21 refers to ‘other matters
which have not been reserved to the legislation of the Parliament and which,
by virtue of the principles contained in this Section, fall within the legislative
competence of the Legislative Assembly’ The content of the residual category
would therefore be interpreted from the point of view of some kind of princi-
ple of reciprocity, but it should be noted that the two provisions on the residual
category were not entirely symmetrical.

Although the 1951 sGaA introduced a detailed enumeration of the compe-
tences of both legislatures, the assumption nonetheless was that in spite of
this detail, numerous difficulties of interpretation caused by the general word-
ing of the provisions in force’ could already be foreseen. Thus, even a move
towards enumerating the competences of both legislatures might ‘lead to new
differences of interpretation’!2

This fundamentally important change gave the distribution of compe-
tences between the Parliament and the Legislative Assembly a similar struc-
ture as applies in Canada through provisions in Articles g1 and 92 respectively
in Canada’s Constitution Act of 1867. Despite the fact that Canada is usually
classified among federations, one can thus discern a similar exclusive idea of
double enumeration as for Aland since 1951.13 However, it is not clear from the

12 Statement of the Constitutional Committee of the Parliament GrUB 36/1950, p. 5.

13 Double enumeration also occurs in Denmark with respect to the Faroe Islands with
the support of 1948 Hjemmestyreloven (the Home Rule Act) in combination with the
determination of a minimum of the legislative power of the Danish Parliament and the
right of transfer which the Faroese Legislative Assembly has by virtue of the so-called
Transfer Act of 2005. See Markku Suksi, Double Enumeration of Legislative Powers in a
Sub-state Context — A Comparison between Canada, Denmark and Finland (Springer,
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42 SUKSI

legislative history of the 1951 SGA that the Canadian model was presented to
the Parliament when the double enumeration solution was introduced.'#

The preparatory work carried out in the 1980s with the aim of producing
a new Self-Government Act for Aland was intended to extend the legislative
competence of the Legislative Assembly. Although a gradual increase in Aland’s
legislative competence can be discerned since 1920, one of the intentions of
the drafting was to further increase Aland’s competence to enact Alandic Acts.
It was therefore proposed that legislative powers should be transferred as far as
possible “to the Legislative Assembly in all areas which have a significant con-
nection with autonomy and where reasons of expediency justify such regula-
tion”. New or extended powers for Aland were therefore proposed with regard
to the use of the flag of Aland, rent and rent control, antiquities, social wel-
fare, the serving of alcoholic beverages, the archives, the postal service, radio
and television, and provisions of criminal law. In addition, the bill included a
proposal for the flexible transfer of competence from the Parliament to the
Legislative Assembly in the fields of population registration, registration of
trade, associations and ships, work-related pension and other social insurance,
some areas of alcohol legislation, banking and credits, employment contracts
and cooperation within companies. At the same time, a transfer in the opposite

Heidelberg, 2018) pp. 13-15. In addition, double enumeration occurs in France with
respect to New Caledonia. See Markku Suksi, ‘Self-Determination through Autonomy or
Independence? — On the Current and Future Position of New Caledonia, in 15 Vienna
Journal on International Constitutional Law (2021) pp. 67-105.

14 A reference to Canada can be found in the committee report Kom.bet. 24/1919, p. 16,
so it is conceivable that the Canadian double enumeration was known for the drafters
at the time of the enactment of the first SGA in 1920. The preamble of Article g1 of the
Canadian Constitution creates a relatively well-defined right for the Federation to leg-
islate for “peace, order and good governance” in Canada that may apply to new areas of
legislation. However, it has been used to fill gaps that have arisen between explicit federal
legislative powers and, in particular, for legislation on war measures during the two World
Wars. However, Canada’s Supreme Court has rejected several of the attempts made by the
Federation to use this provision. As far as the provinces are concerned, there is a provi-
sion in Article 92(16) which similarly confers on the provinces legislative competence in
respect of “generally all matters of a purely local or private nature in the province”. Thus,
the Canadian version of double enumeration provides some scope for developing legis-
lation outside the two enumerations, but the two enumerations clearly show exclusivity
in relation to each other, even though the Supreme Court’s interpretations have in some
respects softened the edges of the jurisdictional divisions. At the same time, it should be
noted that the Canadian residual categories are not formulated in a symmetrical way but
show an asymmetry between the federation and the provinces. On the interpretation of
these two provisions, see Suksi, supra note 13, pp. 81-85, 104.
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MATTERS NOT MENTIONED IN ENUMERATIONS 43

direction was also proposed, as competence under employment contract leg-
islation would be transferred to Parliament.15

The basis for the distribution of competences in the 1991 SGA remained the
same as in the previous sGa, i.e., the distribution of competences is based on
the enumeration of the competences of both legislative bodies and contains
a general clause at the end of each of the lists of competences, allowing a cer-
tain development of competences within each competence area. The gen-
eral clauses may be construed as references to implied powers of some kind
accorded by legislation to both legislative bodies. The content of these powers
depends on interpretation in the context of the relevant jurisdiction. The dif-
ference between the residual provisions of the 1951 sGA and the 1991 sGa is
that the general clauses of the 1991 SGA are symmetrical for both legislators by
using the same wording.

According to the legislative history of the 1991 sGA, the enumerations in
Sections 18 and 27 are intended to specify which matters fall within the com-
petence of the Legislative Assembly, on the one hand, and which ones fall
within the competence of the Parliament, on the other. In addition, however,
it is stated that ‘not all areas of law have been indicated, nor can they be listed.
This is a recognition that enumerations of this kind cannot be made com-
pletely comprehensive for all conceivable situations. Therefore, the bill goes
on to state that ‘the proposal also contains general clauses, which are decisive
for legislative competence, inter alia, for new areas of law’16

According to the proposal for the 1991 sGa, areas of law not specifically
mentioned in Sections 18 and 27 must be assessed in terms of competence on
the basis of the principles followed in the Act as a whole, which means that it
is not only the basic principles set out in the two enumerations that should be
taken into account in the interpretation, but the whole of the sGa. This gen-
eral framework based on the sGa could therefore be attributed, for example,
to the provisions on the right of domicile in Sections 6 to 8, the right of trade
in Section 11 and possibly also land acquisition on the basis of Section 10 of
the sga.l?

In the preparation of new autonomy legislation to replace the 1991 5GA, cer-
tain characteristics of the general clauses of the current sGa have been put for-
ward. According to the Aland Committee’s 2013 final report, new areas of law,

15  Government Bill on the sGa, rRP 73/1990 1d, p. 6.

16 RP 73/1990 rd., supra note 17, pp. 42, 63, 69, 73, 78. As stated on p. 41, one reason for the
renewal of the distribution of competences was the uncertainty about the extent of juris-
diction caused by divided areas of law.

17  RP 73/1990 rd., supra note 17, p. 79.
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44 SUKSI

when they arise, belong to either the Legislative Assembly’s or the Parliament’s
area of competence. The basic principle of the 1991 sGA would thus be fol-
lowed regarding how a new area is to be assessed in terms of competence is
that it is to be attributed to the area to which it has the strongest links. None of
the lists in Section 18 of the current Act on the competence of the Legislative
Assembly and Section 27 on the competence of Parliament have more weight
than the other in the assessment. This is a principal statement on the general
clauses which is in many ways corroborated by the more detailed review of the
various relevant opinions below.18

4 Interpretations of the Current General Clauses

Although the general clause is worded symmetrically for both legislators, the
procedure for interpreting the content of the two provisions is asymmetri-
cal. The general clause linked to the legislative competence of the Legislative
Assembly is interpreted by the sc¢, while it is in principle the Constitutional Law
Committee of the Parliament that could give an opinion on the interpretation
of the general clause linked to the legislative competence of the Parliament
with regard to the Aland Islands’ area. The Constitutional Law Committee
sometimes expresses an opinion on the relationship between national legisla-
tion and Aland’s legislative competence, but it is not systematically examining
the legislative competence of the Parliament under the sGA. An assessment of
the legislative competence of the Parliament is usually given in relation to the
explicit legislative competences.

It is not known to the author that the Constitutional Law Committee would
have tested the Parliament’s legislative power to any great extent in relation
to the general clauses in Section 18(27) of the sGA in relation to the legislative
competence of the Legislative Assembly, or Section 27(42), which concerns the
legislative competence of the Parliament. An educated guess in this context is
that such assessments are fairly rare, but at least one case, the Lotteries Act,
exists. On the other hand, there are some interpretations concerning the legis-
lative competence of the Legislative Assembly under Section 18(27) of the sca
and the legislative competence of the Parliament under Section 27(42) given
by the sc in the context of the review of jurisdiction concerning Alandic laws.

18  Alands sjilvstyrelse i utveckling — Alandskommitténs 2013 slutbetéinkande. Justitieminis-
teriet, Betdnkanden och utlatanden 14/2018 (Justitieministeriet, Helsingfors, 2018) p. 153.
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The sc’s interpretations regarding Aland’s general clause contain the ref-
erendum on EU accession (Opinion of 9 September 1994), the creation of
indirect public administration (Opinion of 19 December 1996), emissions
excess charge (Opinion of 29 June 2005), independent auditing office under
the Legislative Assembly (Opinion of 15 February 2013), application of national
statutes on data protection to Aland (Opinion of 1 August 2019), application of
national non-discrimination legislation in the Aland Islands, with some mod-
ifications (Opinion of 16 September 2020), and legislation on the openness of
official activities in the Aland Islands (Opinion of 1 June 2021).

Interpretations of the sc and the Constitutional Law Committee regarding
the general clause of the Parliament include fewer examples, namely geneti-
cally modified organisms (Opinion of 21 March 1996; hereinafter GM0), lottery
legislation (Constitutional Law Committee, Statement GrUU 22/2001 rd, and
Statement of the sC in HD 2001:79) and criminal provisions on drunkenness at
sea (Opinion of 25 February 2003).

Based on the sc’s Statement HD 2001:79 regarding the Lotteries Act, it is
possible to ask what a new area of legislation is, what is meant by the object of
regulation and classification of objects in the regulation and what constitutes
awhole of cases with regard to something falling within either the competence
of the Legislative Assembly or the Parliament. A first step in the application of
the general clause is a review of the subject matter of the proposed legislation
against the existing competences in either list of competences. If no basis is
found in either list of competences by which the subject matter of the legisla-
tion can be linked to a substantive basis of competence, a second step consists
of an examination of whether the proposed legislation could be classified as
belonging to the competence of the Legislative Assembly or the Parliament
in view of the subject matter of the regulation. If the classification of objects
suggests a connection to one of the areas of competence, the third step is a rea-
soned finding that the subject matter of the legislation belongs to one of the
two areas of competence, that of the Legislative Assembly or the Parliament.

Since, roughly speaking, the material competences of the Legislative Assem-
bly largely concern areas of public law, while the substantive competences of
the Parliament are to a greater extent of a private law nature, it is generally
conceivable that the regulation of vertical legal relationships, i.e. those con-
cerning the relationship between authority and private individuals, may fall
within the competence of the Legislative Assembly, whereas the regulation of
horizontal legal relations, i.e. those relating to the relationship between two
individuals, may fall within the competence of the Parliament. Competence in
criminal matters can also be considered to follow from this division, since the
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Legislative Assembly’s competence in the area of criminal law depends on the
public law nature of the other competences of the Legislative Assembly. The
general competence of the Parliament in the area of criminal law, on the other
hand, is not as clearly linked to this division.!?

In the field of GMoO regulation, the creation of units of indirect public
administration and the establishment of the auditing office as an independ-
ent authority, a new area of legislation has been discovered. Admittedly, this
is not entirely obvious for the auditing office, as the auditing previously oper-
ated under the Government of the Aland Islands. Thereafter, a classification of
objects has been carried out and, on the basis of this, a determination of the
matter as a matter that falls within the legislative competence of either the
Legislative Assembly or the Parliament has been made. The interpretations of
these Alandic acts appear to follow the interpretative instruction developed
by the sc in HD 2001:79 on the Lotteries Act for mainland Finland, because the
sC has examined the provisions in terms of content to determine the entity to
which the provisions are to be assigned and decided according to this classifi-
cation of objects of the regulation whether the provision or regulation in ques-
tion falls within the competence of the Legislative Assembly or the Parliament.
With regard to the auditing office and to units of indirect public administra-
tion, the sc came to the conclusion on the basis of the general clauses that
competence belongs to the Legislative Assembly, which can be considered to
be in harmony with the idea that the regulation of public law issues, especially
vertical legal relations, falls within the competence of the Legislative Assembly.
The sc referred GMoO to the competence of the Parliament, which means that
the opinion is in harmony with the principles of the legislative competence
of the Parliament, since the Gene Technology Act primarily concerns the reg-
ulation of the market, products and the position of the operator, although the
authority organization is also involved in this legislation.

On the basis of the sc Statement HD 2001:79 on the Lotteries Act for main-
land Finland, it appears that the jurisdictional interpretations, where a cate-
gory of competence has been found in the lists and strengthened by reference
to the general clause, are those where a classification of objects has been taken
as a starting point and a matter has been found to which the Alandic Act

19 Markku Suksi, Alands konstitution (Abo Akademi, Abo, 2005) pp. 191-192. In addition
to the general clause of the Parliament, there is in fact a ‘general private law clause’ in
Section 27(41) of the sGa, which gives the Parliament legislative competence in other
private law matters than those specifically referred to in this Section, unless they relate
directly to a field of law which, according to the sGa, falls within the legislative compe-
tence of the Legislative Assembly. This general private law clause strengthens the private
law character of national competences.
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can be attributed. Then the interpretation has been consolidated by a check
against the general clause. It is not necessarily a very established procedure
as the interpretations are fairly fresh, but it seems to be a possible approach
in the light of the sc’s description of the interpretative steps. In these situ-
ations, the general clause for allocating legislative competence between the
two legislatures has not really been applied, but what has been applied is the
existing material competence in the actual enumerations.

Also, there are two interpretations where it can be said that the interpreter
of the general clause is mistaken about the premises for the use of either gen-
eral clause.

In the light of the sc Statement HD 2001:79 on the Lotteries Act, the Cons-
titutional Law Committee’s interpretation with regard to the Lotteries Act
seems to consist of a misunderstanding of how the division of competence
between the Legislative Assembly and the Parliament is structured and of how
the general clause can be used. The Committee advocated an interpretation
of the legislative competence of the Parliament that would have allowed the
then Aland Provincial Administrative Board, which is a state body in the Aland
Islands, to exercise administrative competence in Aland in a field where leg-
islative competence and thus also administrative competence belongs to the
Legislative Assembly. There were no other matters relating to the Lotteries Act
which would have fallen outside the substantive definitions of the Legislative
Assembly’s competence and which would thus have created a need to remove
a normative ambiguity by interpreting the general clause relating to the legis-
lative competence of the Parliament.

Regarding the EU referendum, the wording of a core material provision
of the enactment should have caused the sc to treat the issue as a binding
referendum which does not fall within the scope of any substantive compe-
tence in Section 18 of the Autonomy Act, nor does it fall within the scope of
the application of the general clause as a new area of legislation. However, it
actually gives rise to an amendment to the SGA. It is possible that counterar-
guments can be presented in this regard, such as that the intention was always
to arrange a consultative referendum, which is also reflected in the name of
the law, but the wording of the content of the law is nevertheless binding
on the Legislative Assembly. There is clearly a new area of legislation here, but
the subject of the regulation, the creation of a binding referendum procedure
according, falls outside the framework of the sGa. The matter should, actually
have led to a formal amendment of the sGA. Perhaps a sense of expediency
overshadowed the referendum issue, for it was natural to imagine that a ref-
erendum would be held in Aland on Aland’s entry into the European Union
together with the rest of Finland.
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Attempts to renew the autonomy legislation and to change its structure by
passing a new autonomy act to replace the 1991 SGA have been going on for
15 years. Without going into the content of these plans, however, it can be stated
that even in a system with the possibility to transfer national competences to
the Legislative Assembly through decisions of the Legislative Assembly, it is
envisaged that a system of two enumerations will continue and thus also the
need for two general clauses.2%

5 Conclusions

The system of general clauses or open points of competence at the end of the
lists of competences of the Legislative Assembly and the Parliament is a con-
sequence of the fact that it has been considered impossible to determine, once
and for all, which matters belong to which legislator. The system is based on
the original division of competences in the 1920 SGA, which in principle placed
a residual part of the competences with the Legislative Assembly, but opened
the way for the exercise of legislative power by the Parliament in new legisla-
tive areas that arose in a way that automatically attributed them to the com-
petence of the Parliament. It is possible to imagine that the original situation
for Aland was similar to a federal distribution of legislative power, where it is
typical that the state loses legislative competence to the federation through
the application of a federal principle of precedence.

In order to stop the leakage of competence of this kind, the 1951 SGA created
a system of double enumeration, i.e., two lists of competences for the exercise
of legislative power for the Aland Islands. One list of competences gave legis-
lative power to the Legislative Assembly and another list of competences to
the Parliament. Even with double enumeration, new areas of law could not
find their place in the explicit substantive competences, which prompted
the need to formulate a residual category, a general clause, at the end of both
lists of competences. This system was in principle transferred to the current
SGA, but the general clauses were made symmetrical so that, on the basis of a
similar wording, they can bring about a symmetrical distribution of new leg-
islative matter to either legislature without any of them benefiting from the
system. The idea is that this system would also apply in a prospective new
autonomy act, which would admittedly be somewhat different in nature due
to the planned possibility for the Legislative Assembly to decide through its

20  Draft of 2 July 2021 for the Government’s proposal for a new Self-Government Act, <api
.hankeikkuna.fi/asiakirjat/43e0520d-248e-4fc6-98f6-77c74e3be669/5f76b164-bfa7-4464
-87fd-eo56123bdc44/LAUSUNTOPYYNTO_20210706122322.PDF>, visited on 2 June 2022.
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own decisions on the transfer of legislative powers from the Parliament to the
Legislative Assembly.

It is relatively rare that the general clauses have been used as a basis for the
examination of competence. This can be understood to mean that the rather
detailed explicit substantive lists of competences work relatively well even
in situations where legislative competence is not entirely obvious and given.
In the last 30 years, only relatively few legislative matters have arisen which
have not been possible to place in the existing substantive matters. The best
example here is probably GM0 regulation, which undeniably represents a new
area of legislation. Most of the opinions on Alandic laws issued by the sc have
therefore been based on the substantive points in the lists of competences,
which can be seen as meaning that the explicit enumerations have worked
well, perhaps better than anticipated when the current sGA was passed.

The sc has thus had to rely on arguments about the principles of the gen-
eral clauses in relatively few situations. This has taken place in approximately
the same number of situations for both the Legislative Assembly’s and the
Parliament’s competences. On the basis of the general clause of the Legislative
Assembly legislative competence has been given with regard to the creation
of units within indirect public administration and the establishment of the
auditing office as a separate authority under the Legislative Assembly, while
Parliament has been given legislative competence based on “its” general clause
forgmo. It is possible to argue that the two competences which have been con-
sidered to belong to the Legislative Assembly by virtue of “its” general clause
are clearer, whereas the question of GMO was genuinely new and created a
less clear situation in view of the placement of GMoO in either of the two areas
of competence. It seems to me that the issue of GMO regulation has been the
best example so far of how the assessment and interpretation of jurisdiction
should be carried out on the basis of the general clauses. In situations where
the general clauses have been used to distribute legislative power between
the Legislative Assembly and the Parliament, the sc has maintained the clear
dividing line between the powers of the two legislators established by the sGA:
the general clauses do not lead to overlap of legislative powers, but legislative
powers are distributed to either the Legislative Assembly or the Parliament
and remain exclusive to both legislators. In a manner similar to the situation
in Canada, the general clauses of the sGaA do not introduce a principle of prec-
edence for the national legislature as would be common in federations. This
shows that the distribution of competences can be successfully created on a
basis other than the traditional federal division of competences.

The sc may sometimes use the general clauses to support placing a sub-
ject area among the substantive areas of law mentioned in the lists of com-
petences. This seems to have been the case for the Legislative Assembly in
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the case of the fees for exceeding emission rights, while the general clause’s
support for national competence may have been put forward for drunkenness
at sea. It has happened that the sc, without explicit reference to the general
clause, has argued along the lines of the tenets of the clauses in such a way
that appears to reinforce the placement of a particular subject area within a
substantive competence. This is a fairly recent development in the area of data
protection and of discrimination. Interestingly, even the Constitutional Law
Committee of the Parliament at least once felt compelled to rely on the general
clause of the Parliament, but on that occasion, regarding the Lotteries Act, the
sc had to step in and explain that the general clause cannot be used in the way
that the Constitutional Law Committee intended. At the same time, in one
case, the EU referendum in Aland, the sc has probably erred in deciding to
apply the Legislative Assembly’s general clause when the issue had actu-
ally required an amendment of the sGA so that referendums that bind the
Legislative Assembly’s decision-making power become possible.

Based on the application of the general clauses, it can be concluded at this
stage in the life cycle of the current sGga that so far, there are relatively few
situations of interpretation and that such issues have not really arisen dur-
ing the last decade, following the assessment of the legislation on the auditing
office. Thus, no completely settled practice can be deduced from the opinions
of the sc issued so far, except that the Court stated in its Statement HD 2001:79
concerning the Lotteries Act in a fairly clear way how the classification and
interpretation of the objects and matters should take place. In this context, an
important interpretation was created which can be regarded as protecting the
distribution of competences of the current autonomy arrangement.

Since private law issues do not arise to any great extent within the scope
of the Legislative Assembly’s competence, it is conceivable that the general
clause at the end of the Legislative Assembly’s list of competences is very rarely
activated with regard to private-law oriented enactments of the Legislative
Assembly. As far as the Parliament is concerned, the application of the general
clause of the Parliament may be relevant in the field of public law, except in
the case of certain typical areas of public law which fall within the legislative
competence of the Legislative Assembly, but in particular, private law is an
area of competence for the Parliament, so also general criminal law. An out-
side observer might get the impression that the distribution of competence
between the Legislative Assembly and the Parliament does not show a good
balance. However, in the light of the above analysis, it is submitted that there
is a good balance in the distribution of legislative power through the general
clauses: in the key areas of public law (education, social and health care, envi-
ronment, etc.) where the Legislative Assembly has extensive competences, the
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general clause in Section 18(27) of the sGa works in favour of the Legislative
Assembly, while the general clause in Section 27(42) of the sGa works in the
area of private law in favour of the Parliament, in both cases on the basis of
the principles of the sGA. It is also apparent that the nature of the general
clauses at the end of each list of competences is such that, in comparison with
the subject-specific points of competence, they not only invite more in-depth
and general considerations, including the use of a step-by-step procedure for
assessing competence, but lead to a more general interpretation of the norma-
tive environment of the provisions.
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