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Foreword

Our 2021 mappingreport on the rules applicable tovideo-sharing platforms (VSPsdrew a
parallel with the situation encountered by lawmakers in the early20" century, who needed
to come up with new rules to regulate traffic following the invention of the first production
automobiles and their rapid proliferation, and the subsequent rise in the number of
accidents. Just like automobiles, VSPstook a few years to graduate from recent
technological development into a rapidly growing industry and the universal phenomenon
that occupies so much of our lives today.

With the more prevalent place of VSPsin society came the realization that they
causeunwanted side effects andposerisks to individuals and societyas a whole, and that
there was anever more pressing need to adapt the legbframework to accommodatethem.

This is where the analogy with automobiles reaches its limitWhile it is unlikely
that the rise of VSPs will cause traffic jamspverzealous honkingand twisted steel,they are
bringing about different yet very real risksfor all of their users. Our 2021 mapping report
focused specifically on the risks associated with the exposure of minors to content not
suitable for them, while the current mapping report focuses on the risks posed by
audiovisual commercial communicationson the platforms.

The initial Audiovisual Media Services Directive 2010/13/EU(AVMSD)adopted in
2010, did not include VSPs in its regulatory scope because they did nttten occupysuch a
prominent place in our lives. Coupled with their overwhelming expansion came the
potential for advertisers to use them to reach a wider public, and substantially increase
their revenues. The enlarged scope of the 2018 revision of the AVMS&ubjected VSPs to a
degree of regulation.

This mapping report, requested by the European Commissioracks the measures
in place to regulate the use of audiovisual commercial communications, and offers an
overview of the most significant self and co-regulatory initiatives in the field. The report
includes a panEuropean comparative analysisind detailed country profiles. It reflects the
state of play of October 2022. The report therefore considers both existing rules and
practices and newly introduced legislation

Such a complex and scattered legaknapshot could not have beenelaborated
without the invaluable contribution of our national experts, who helped us gather
information, of our coordinating expertsJeafFr an¢ oi s Fur n é meZrutb caervd CAsj a
who helped us structure and analyse the legl framework, and of the media regulators
across the Europearmember states who assisted us in checking the correctness of the
information. | would like to thank them all.

1 https://rm.coe.int/mapping-report-on-national-remedies against-online-piracy-of-sports-co/1680a4e54c
2 https://eur-lex.europa.eu/LexUriServ/LexUriServ.dturi=0J:L:2010:095:0001:0024:EN:PDF
3 https://eur-lex.europa.eu/eli/dir/2018/1808/0j .



https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:095:0001:0024:EN:PDF
https://eur-lex.europa.eu/eli/dir/2018/1808/oj

Have apleasantread.

Strasbourg,Decenber 2022

Maja Cappello
Head of the Department for Legal Information

European Audiovisual Observatory
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MAPPING REPORT ON THE RURPPLICABLE TO VIDEEHARING PLATFORMS
FOCUS ON COMMERCIAL COMMUNICATIONS

1. Executive summary

1.1. Project objective

In 2021, the European Audiovisual ObservatorfEAQ published a report mapping national
rules applicable to video-sharing platforms, with a focus on illegal and harmful content
online, following the transposition of the revised Audiovisual Media Services Directive
2018/1808 (revised AVMSD). For 2022, theuebpean Commission asked the EAO to map
the legal frameworks and the current practices relating to videesharing platforms (VSPS)
this time focusing on audiovisual commercial communications(ACCs)and the most
significant self- and coregulatory initiatives and national experiences in enforcing the
existing rules.

The geographical scope covers the Ebhember states Norway and the UK While
Norway was part of the Creative Europe programme at the time of the mapping, the UK
Government has contributed resoures to include the UK in the mapping.

1.2. Key findings

1.2.1. General approach

The rules on commercial communications applicable to VSPs have been adopted in
national legislations pursuant to the transposition of the revised AVMSD, generally
following the wording of the Directive and, in many cases, envisaging further anchore
detailed rules on implementing the legal provisions by means of secondary legislation. In
addition, there is a wide range of softlaw or self-regulatory instruments pertaining to
commercial communications and commercial practices in general, many of which directly
affect VSPs. The overview of applicable provisions across territories covered by this report
offers an insight into many areasof the revised AVMSDthat are complementary to its
objectives in the field of commercial communications (i.e. consumer protection,
competition, e-commerce, health protection, data protectioi.

It is still early to assess the full extent of the transpositions of self- and co
regulatory measures as some of the inplementing mechanisms are yet to be developed
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and enacted. Finally, Ireland hd still not finished the entire transposition process at the
time of writing this report, assome aspects of the AVMSBhall be regulated by the future
Media Commissionas well as the future competences of tiis new authority itself. All of
this will have an impact on the entire sector, but the details remain to be seen.

1.2.2. Definitions

The definitions related to ACCs (audiovisual commercial communication, television
advertising, sureptitious commercial communication, sponsorship, product placement)
provided for in the revised AVMSD have, in the vast majority of cases, been transposed
verbatim or using similar wording to the revised AVMSD.

Where defined, the oommeepgt adbf coemmsiheadinogny

drawn from the rules on unfair commercial practices or understood from the reference to
the misleading nature of surreptitious commercial communications.

The definitions of cadvertisamrepgdaiiponsor y

small number of cases, since the meaning of these terms can be deduced from the definition

of activities they refer to. Another concept

which is also defined in just a few cases.

In addition to these main notions related to ACCscertain legislative and regulatory
frameworks include additional definitions (relevant in the context of commercial
communications on VSPs) such agargeted advertisingy, airect marketingy and @nline
behavioural advertisingy.

1.2.3. Restrictions regarding audiovisual commercial
communications

As provided by Article 9(1)of the AVMSD VSPs must comply with obligationgegarding
ACCsGenerally, these requirements are transposed into national legislations insuch a
way as to make VSP providers responsible for ensuringheir compliance where such
commercial communications are marketed, sold or arranged by therthey must alsotake
measures to ensure that, when commercial communications are marketed, sold or
arranged by the platform userssuch communicationsmeet the same requirements

In some cases, stricter or more detailed rules are observed, in particulaith regard
to ACCdor alcoholic beveragesand the protection of minors.More detailed rules arealso
observedin measures to preventhe exposure of children toACCdor foods and beverages
containing nutrients and substances with a nutritional or physiological effect, in particular
fat, trans-fatty acids, salt or sodium and sugars, of which excessive intake in the overall diet
is not recommended they are also observed irthe prohibition of the processing of personal
data of minors collected or otherwise generated by SPproviders.
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1.2.4. Sponsorship andoroduct placement

Obligations stemming from the revised AVMSD via-vis sponsorship and product
placement and their applicability to VSP providers can be observed in two ways. On the
one hand, restrictions stemming from Article 9(1plso apply to sponsoiship and product
placement (i.e. through the prohibition of surreptitious commercial communications or
requirementsfor the protection of minors).

On the other hand, the specific rules pertaining to these types of commercial
communication in audiovisual nedia services, as stipulated by the revised AVMSD (e.g.
recognisability, prohibition of promotional references or undue prominenceetc.) apply to
VSR in only a minority of cases, typically if they provide programmes or qualify as an en
demand media servie. In other instances, there are no specific rules pertaining to
sponsorship or product placement in relation tovVSPs

1.2.5. Obligations regarding (v)blogs and (v)blogging

The number of territories covered by this report that do not consider (v)bloggotential
audiovisual media servics is approximately equal to the numberthat do. In order to be
identified as an on-demand audiovisual media service, a (v)blog should meet the relevant
criteria as provided by the AVMSD, in some cases with defined criteria of eawnic activity
and massmedia criteria. If (v)blogs qualify as ondemand audiovisual media services, they
need to follow the requirements applicable tovideo on-demand {/oD) providers, primarily
the rules on commercial communications and the protection of rmors. Specific
recommendations on influencer marketing that have been developed by some territories
are especially worth mentioning in this regard.

In cases where (v)blogs are not considered audiovisual media services, they are
nevertheless covered by adertising and consumer protection regulations, such as
provisions on misleading and surreptitious commercial communications or identifiability
requirements.

1.2.6. Contentrelated rules regarding audiovisual
commercial communications

As far as less explored notias of ACCsare concerned, the most regulated area is
gambling, which is predominantly covered under special gambling legislation or
advertising legislation and, in some cases, selfegulatory instruments. These do not
addressVSPsspecifically but they do apply to online advertising which includes VSPs.
Rules revolve around the protection of minors from exposure tACCsrelating to the
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promotion of gambling, as well as consumer protection in terms of preventing harm and
ensuring responsible advertising pratices.

Environment al or Ggreeny <c¢laims are |
connection with unfair commercial practices or fall within the scope of misleading
advertising. In some instances, this area is subject to sefegulation with an objective to
reduce commercial communications that have a negative effect on the environment.

Advertising of, or on behalf of associations that are wholly or mainly concerned
with religion, faith and other belief systems is dealt with to a much lesser extent. Whereas
in the vast majority of cases there are no specific provisions on this matter in place, some
have introduced prohbitions on advertising promoting religious or belief systems or
specific restrictions that apply to this type of commercial communications.

1.2.7. Self- and coregulation and enforcement

The national i mplementati ons r-ahdlceregtlatianh e
in relation to VSP providers, whether in terms of its encouragement, or in terms of
establishing an obligation both on the part of VSP providers to engage in selfegulation
and on the part of the regulatory authorities to support it.

Self-regulation in the field of advertising haslong been established and functioning
in many of the territories covered, and some of the existing selregulators have extended
their field of operation to VSPs. However, many territories are stilit an early stagein the
process of establishing selregulation for VSP providers and no codes of conduct apply to
them specifically yet. Areas in which seHl or co-regulation through codes of conduct is
envisaged for VSPselate, in most cases to the implementation of measures by the VSPs
and ACCsfor high fat, sugar and salt HFSS foods and beverages, but also toACCsfor
alcoholic beverages, negative impact on the environment and consumer protection.

National regulatory authorities play an important role in egablishing and
developing selt and coregulatory mechanisms andin some cases, also in performing
oversight of their implementation and reviewing the effectiveness of the system. With the
exception of the UK, none of the envisaged caoegulatory schemes lave been enacted yet.

In addition, the majority of regulatory authorities have enforcement powers over V&Hn
terms of assessment of the measures undertaken by VSPs and, ultimately, sanctioning
powers in case of norcompliance.

1.2.8. Crosssector and crosshorder collaboration

As certain aspects of the commercial communications on VSPs encompass areas covered
by other public institutions (e.g. electronic communications regulators, competition,
consumer protection, tax and gambling authorities), it is clear thatco-operative
arrangements will be particularly important in order to ensure the smooth and effective
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application of the relevant rules. Indeed, some legislations provide foan obligation for
regulatory and other authorities to engage in cooperation and eter into cooperation
agreements.

Due to the transnational nature of services offered through VSPs, crodmrder
collaboration is of crucial importance, as recogrged by the revised AVMSD.

1.2.9. Update on plans and practiceselated to new
obligations of VSPs
The plans and practices in relation tothe obligations of VSPsare still predominantly

related to the application of the newly implemented legislations, the contours of which
are still to be defined by secondarylegislation yet to be adopted.
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2. Methodology andstructure of the
mapping report

2.1. Project objective

The transposition of the revisedAVMSDhas, at the time of writing this report, almost been
completed; introducing a new scope of application of the 2010 AVSMD to cover VSPs in
national regulatory regimes.

The national data for this report covers the relevant information up to September
2022, when the collection of the national factsheets was finished, in order to prepare the
comparative analyses.

This report aims at identifying the different laws, rulesand current practices, as well
as ongoing reforms implementing the revised AVMS Directive, in the BEdember statesand
Norway, as well asin the UK, relating to commercial communications orvVSPs including,
but not limited to:

A the legal definition of VSPsin existing legislation;
A categories of obligations;
A national instruments already in place to transpose/implement the new obligations.

The mapping includes the information from 27 EUnember states(including the French and
Flemish speaking communities of Blgium) and Norway, as well asthe UK, totalling 30
national responses.

2.2. Methodology

The methodology adopted by the Observatory is inclusive of the collection and analysis
of national data, done by means of a standardised and prapproved questionnaire
designed by the Observatory, submitted for completion by national experts, and in turn
checked by the relevant national regulatory authorities

The methodology is summarsed to be inclusive of the following:

A the choice of international experts to provide assistance throughout the mapping
and the elaboration of a comparative analysis;

the choice of a pool of national experts mainly academics and independent
researchers and consultants;

)

4 The last remaining transposition is awaited in the Republic of Ireland, with the adoption of theéDnline Safety
and Media Regulation Bill, expected by the end of 2022.
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the elaboration of a standardised questionnaire filled in by each national expert;

one questionnaire per country was completed, with the exception of Belgium,
where a questionnaire was completed for both the French and the Flemish
communities; and questionnaire responses crosshecked by the relevant national
regulatory authorities.

The questionnaire aimed at identifying, for each country, the different laws, rules and
current practices in the EUmember states Norway and the UK relating to commercial
communications on VSPs. Itlao aimed at identifying the most significant self and co
regulatory initiatives and national experiences in enforcing the rules with regard to
commercial communications, as well as the definitionsand restrictions regarding
commercial communications, rués around sponsorship and product placement, obligations
regarding (v)blogs and (v)bloggingand certain specific content-related rules regarding
commercial communications.

2.3. Structure of the report

The national summaries are structured aroundix sections:

A

=

=

p=2

=

>

the first section deals with the definitions related to commercial
communications

the second section includes the information relative to the restrictions and
measures imposed under national legislation on media service providers,
including VSP providerswith respect to commercial communications

the third section includes information on the obligations, rules and practices
pertaining to sponsorship and product placement visa-vis VSPs

the fourth section contains information regarding the less explored otions,
such as rules pertaining tothe advertising of, or on behalf of associations that
are wholly or mainly concerned with religion, faith and other belief systems, as
well as gambling and environmental claims visa-vis products and services

the fifth section identifies the legal framework and practice for sel or co-
regulatory schemes and measures regarding commercial communications on
VSPs, inclding the identification of bodies in charge of selt and/or co
regulatory and enforcement powers with re@rd to commercial communications
and VSPs as well as the scope oftheir activities with regard to commercial
communications andVSPs;

the final sixth section focuses on the national documentation which is relevant
for the purpose of the mapping (existene of studies, reports etc), addressing
in particular the existence of relevant studies, position papers, guidelines and
any other documentation regarding the issues of commercial communications.
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The comparative legal analysis mirrors the structure of thenational legal summaries and
provides an analysis aimed at highlighting the trends and patterns in the approach of
national administrations towards the newly introduced obligations for VSPsTables are
included throughout the report as a complement, to ofer a more in-depth look at particular
cases. The national summaries also provide more detailed information regarding the
situation in each specific country. It is important to note that all pertinent definitions are
coveredin the national summaries, wheher or not they are included in the revised AVMS
Directive.
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3. Comparative legal analysis

3.1. Definitions

This section aims at identifying the relevant definitions related to commercial
communications stemming from related laws, rules and current practices, awell as

ongoing reforms under the transposition and implementation of the revised AVMS
Directive.

Definitions of concepts related to commercial communications found in the AVMSD
include:

A audiovisual commercial communication;

A television advertising;

A surreptitious audiovisual commercial communication;
A sponsorship;and

A product placement.

In addition, this report enquires about the existence of definitions of certain other
concepts relevant to applicable rules on commercial communications, namely:

A advertiser,
A misleading commercial communication;
A virtual advertising;
A sponsor;and
A sponsored content.
Table 1. Overview of existence of relevant definitions

TV ) Surreptitious | Misleading [ Virtual |SponsorgSponsol Sponsored |  Product
ACC advertising Advertiser ACC CC |advertising| hip content | placement
AT Yes No Yes No No Yes No No Yes

Yes
BE FF  Yes Yes No Yes Yes Yes Yes No No
BE NI Yes Yes No Yes Yes No Yes No No
BG Yes Yes Yes Yes Yes No Yes Yes No
CY Yes Yes No Yes No No Yes No No
Cz Yes Yes Yes Yes Yes No Yes Yes No
DE Yes Yes No Yes Yes No Yes No No
DK Yes No No No No No Yes No No
EE Yes Yes Yes Yes Yes No Yes No No
ES Yes Yes No No Yes No Yes No No
Fl No No No No Yes No Yes No No
FR Yes Yes No Yes Yes No Yes No No
GR Yes Yes No Yes Yes No Yes No No
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TV ) Surreptitious | Misleading | Virtual  [SponsordSponsor Sponsored [ Product
ACC . . |Advertiser cc dvertisi 3
advertising ACC advertising|  hip content placement
HR Yes No Yes Yes No Yes No No Yes

Yes
HU Yes Yes Yes Yes Yes Yes Yes No No Yes
IE Yes Yes No Yes Yes Yes Yes No No Yes
IT Yes Yes No Yes Yes No Yes Yes No Yes
LT Yes Yes Yes Yes Yes No Yes No No Yes
LU Yes Yes No Yes No No Yes No No Yes
LV Yes Yes Yes Yes Yes Yes Yes No No Yes
MT Yes Yes No Yes No No Yes No No Yes
NL Yes Yes No Yes Yes No Yes No No Yes
NO No Yes No Yes Yes No Yes No No Yes
PL Yes Yes No Yes Yes No Yes No No Yes
PT Yes Yes Yes No Yes Yes Yes No No Yes
RO Yes Yes No Yes Yes Yes Yes No No Yes
SE Yes Yes No No No Yes Yes No No Yes
Sl Yes Yes No Yes Yes No Yes No No Yes
SK Yes Yes No Yes No No Yes Yes No Yes
UK Yes Yes No No No No Yes No No Yes

Source: Analysis of the responses to the European Audiovisual Observatory stmutprestionnaire

3.1.1. Audiovisual commercial communications

Article 1 (1) (h) of the revised AVMSD offers the following definition ofaudiovisual
commercial communicatiory:.

images with or without sound which are designed to promote, directly or indirectly, the
goods, services or image of a natural or legal pensorsuing an economic activity; such
images accompany, or are included in, a programme orgesagrated video in return for
payment or for similar consideration or for spliomotional purposes. Forms of audiovisual
commercial communication include, inteslia, television advertising, sponsorship,
teleshopping and product placement;

Most of the countries have a definition of ACC that is identical to the one contained in the
revised AVMSOOBE NL, CY, ES, FR, GR, HR, HU, IE, IT, LT, LU, LV, MT, NL, PL, BT), RO
or a definition correspondingto or closely following the revised AVMSIOAT, BE FR, BG,
CZ, DE, EE, SK, JKSome variations of theterm used exist in three cases:@dvertisingy
(DE),&commercial communicatiory (DK) andacommercial mediacommunicationy (SK).

AT and BG expandedhe definition to include other communications In CZ, SKand
the UK, thedefinition makes nodistinction between a natural and a legal person pursuing

5 Note that any difference between the legislative provisions which aredenticalto the text of the AVMSD and
those correspondindo it is predominantly in the linguistic and national | egal writing styles, but the context of
the provisions is consistent with the text of the AVMSD.
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an economic activityand therefore covers both. The referenceto the criterion of exchange
for payment or similar consideration is not mentioned in DK.

Finally, in FI and NO, there isno general definition of ACCbut there are specific
ones for. advertising, sponsorship and product placement.

Table 2.

Definition of audiovisual commercial communications

- Audiovisual commercial communications

Identical to the text of the AVMSD:BBNL, CY, ES, FR (with an additio

feasi

AT

BE FR

BG

Ccz
DE

DK

EE
Fl

NO

PT

SE

SK

UK

bl e meansd), GR, adwrrtiging) HUhIE, B LT, &WMINITt NLoPh, RO &nd 6
Alsocovers i mages designed to Jsupport a causts
follows the text of the AVMSD
Corresponddgo the text of the AVMSD, andalso includes messages designed to sell and not only
promote the goods, servies or image. In addition, the list of forms of commercial
communications includes interactive commercial communications, splscreen commercial
communicationsand targeted and virtual advertising
Alsocovers communications intended to Jpromo
desired by the advertiserd, while the rest
Follows the text of the AVMSD but lacks the distinction between a natural and a legal person;
and contains only reference to a programme and not a usegenerated video
Corresponds to the text of the AVMSD, but refers to the broader term afivertising in general
Definition of Jcommer ci al -coromernealegisiatiantrafeaingdo itp
aim of advancing the sale of image, similarly to the wording of the AVMSD, but without reference
to the criterion of exchange for payment or similar consideration
Almost verbatim

No definition provided; covered under the definitions of sponsorship, teleshopping and product
placement

No definition provided; covered by individual definitions of advertising, sponsorship and product
placement

Identical to the text of the AVMSD, withthe addition of production aids and telepromotion to the
list of forms of commercial communications

Defined as product placement, sponsorship, advertising, teleshopping or similar tha
accompanies, or is contained in, a television programme or usgenerated video

Defined as aommercial media communicatiory, otherwise closely follows the wording of the
AVMSD, but lack the distinction between a natural and a legal person
Corresponds to the text of the AVMSD, but lacks thdistinction between a natural and a legal
person

Source: Analysis of the responses to the European Audiovisual Observatory stauttprelstionnaire

3.1.2.

Television advertising

Article 1 (1) (i) of the revised AVMSD offers the following definition ofdelevision
advertisingy.
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any form of announcement broadcast whether in return for payment or for similar
consideration or broadcast for sgifomotional purposes by a public or pate undertaking

or natural person in connection with a trade, business, craft or profession in order to promote
the supply of goods or services, including immovable property, rights and obligations, in
return for payment;

This wording is used eitherverbatim, or closely corresponding to it in 2 cases (AT, BE FR,
BE NL, BG, CY, CZ, DE, EE,FR, GR, HR, IE, IT, LT, LU, DNO, PT, RO, SI, SK). Legislation
does not provide for an explicit definition of television advertising in sevencases (DK, FlI,
HU, MT,PL, UK), although several of these countries pointed out that the definition is
understood to be covered under the definition ofACCqsee 3.1.1.)

The broader conceptsof @advertisingy (BE NL, CZ, EE, HR{U, LV, NQ PL or
doroadcastadvertisingy(DE)o rconemercial advertisementy(SE) are used Others expanded
the definition to include additional forms (AT, BG, Sl)nlfour cases (CZ, LT, LV, NO), the
definition lacks any distinction between a natural and a legal persorand therefore covers
both.

Table 3. Definition of television advertising

- Television advertising

l denti cal to the text of the AVMSD: cvY, FR, aR,
LU, PT, RO, SI (expanded to include forms of television advertising: advertisements, informative advertisin
self-advertisements, paid videonotices and other forms of television advertising)

No definition provided: DK,FI, and UK put the self-regulatory instrument on broadcast advertising defines
advertisemeny

Also includes announcements broadcast in support of a cause or idea, while the rest of thi

AT definition corresponds to the text of the AVMSD

BE FR Almost verbatim

BE NL The wording corresponds tp the text of the AYMSD, but the definition.refers to Aroader term
of jJadvertisingd to include radio

BG Alsocoversc o mmuni cati ons intended to Jpromote a
desired by the advertiserd, while the rest

cz Follows the text of the AVMSD but lacks the distinction between a natural and a legal person
and refers to advertising in general

DE Corresponds to the text of the AVMSD but refers to the broader term gifiroadcast advertisingf
which includes radio and television

EE Closely follows the text of the AVMSD, extending it to both television and radio advertising

ES Foll ows the text of AV MSD, instead of r ef
refers to any form of ACC.

HU The wording corresponds to a broadiefinition of advertising.

LT Corresponds to the text of the AVMSD but lacks the distinction between a natural and a legs
person

LV Corresponds to the text of the AVMSD but lacks the distinction between a natural and a legs

person, and refers toadvertising in general
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- Television advertising

NL

NO

PL

SE

SK

Covered underthedef i ni ti on of an jJadvertising spor!
intention to promote the sale of products or the purchase of services of a particular business
industry or organisation

Corresponds to the text of the AVMSD but lacks the distinction between a natural and a legs
person, and refers to advertising in general

The wording corresponds to a broad definition of advertising.

Covered under the definition of commercial advertisements, which contains elements similar tc
the AVMSD: being broadcast in return for payment or similar consideration or sgifomotion, as
well as of promoting goods, services, real estate, jobs or othelommodities

Almost verbatim

Source: Analysis of the responses to the European Audiovisual Observatory stauttprelstionnaire

3.1.3. Advertiser

The term advertisery is not defined in the AVMSD, but its meaning can be deduced from

the definition of television advertising (announcementc by a publ i ¢ or

or

natur al persony) .

This is, indeed, reflected in national approaches since the majority of cas€$8) do

pri

not provide for the definition of this term (AT, BE FR, BE NL, CY, DK, FI, FR, GR, HR, IT, LU,
MT, NL, NO, PL, RO, SI, UK). As several respondents gaiout (e.g. IE), the meaning of the
term Gadvertiselyis to be understood from the definition of television advertising. In three
cases (DE, SE, SK), the legislati@merely make reference to the term in the context of the
obligations of the person(s) responsible for advertising.

In cases in which this term is defined, this is done primarily via agertising, rather
than media, legislation (EE, ES, HU, LT, LV, PT) or gelfjulatory instruments (BG, IE). The

definitions reflect the different roles that the natural or legal person has in terms of the
creation/commissioring/dissemination of advertising.

Table 4.

Definition of advertiser

-

No definition provided: AT, BEFR, BENL, CY, DE, DK, FI, FR, GR, HR, IT, LU, MT, NL, NO, PL, RO, Sl ar

BG

Ccz

EE

ES

Physical person or legal entity, which directly or indirectly promotes goods, servicesjghts,
obligations, firms, trademarks, symbols, etc. on its own or through an agent or intermediary
Legal or natural person placing an order for commercial communication with another legal or
natural person

Advertising legislation di st i ngui shes between Ja perso
placing advertisingd and ja person produci
The natural or legal person in whose interest the advertising is carried out
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-

A person on whose behalf advertisements are disseminated, or who orders the publication o

HU advertisements

IE Anyone disseminating marketing communications, including promoters and direct marketers

LT A person whose initiative and interests use (order, produce, spread) advertising
Any person connected with a trade, entrepreneurship, position or profession which is produce

LV for the purpose pf advgrtising in orqler .to promote the offer of goodsjncluding immovable
property or services, rights and obligations, for payment or other remuneration, as well as
political advertising

PT A natural or legal person in the interest of whom the advertising is carried out

SE No definition provided,; |l egi sl ation makes
the context of its identification obligation

SK No definition provided; legislation makes reference to advertiser in the context of prohibition

of their influence on programme content and editorial independence

Source: Analysis of the responses to the European Audiovisual Observatory ssauttprelstionnaire

3.1.4. Surreptitious audiovisual commercial communication

Article 1 (1) (j) of the revised AVMSD offers the following definition ofsurreptitious
audiovisual commercial communicatiory.

the representation in words or pictures of goods, servicesnéime, the trade mark or the
activities of a producer of goods or a provider of services in programmes when such
representation is intended by the media service provider to serve as advertising and might
mislead the public as to its nature. Such repreation shall, in particular, be considered as
intentional if it is done in return for payment or for similar consideration;

This definition is transposed verbatim in 18 cases (AT, BE NL, BG, CY, CZ, DE, EE, FR, GR,
HR, IE, IT, LU, LV, MT, NO, RO, SI), oa iwording that closely corresponds to it (BE FRES,

HU, LT, NL, PL, SK). In one case (BE FR) it is expanded to inclsideh representation in
user-generated videos,on VSPs, whereas in one case (LV) it also refers to radio advertising.

Five countries did not define surreptitious audiovisual commercial communication
in their legislations: DK, , FI (which points out that it is covered by the obligation to identify
advertising as such)PT, SE andhe UK

3.1.5. Misleading commercial communication

The revised A/MSD does not provide for the definition of misleading commercial
communications, but inRecital (46), it states that
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Rl

Commercial communications on vidsbaring platform services are already regulated by
Directive 2005/29/EC of the European Parliament afithe Councit which prohibits unfair
businessto-consumer commercial practices, including misleading and aggressive practices
occurring in information society services.

This Directive (.e. the Unfair Commercial Practices Directive), in Articles 6 and 7, deals with
misleading commercial practices, defining them as follows:

A commercial practice shall be regarded as misleading if it contains false information and
is therefore untruthful or in any way, including overall presentation, deceives or is likely to
deceive the gerage consumer, even if the information is factually correct, in relation to one
or more of the following elements, and in either case causes or is likely to cause him to take
a transactional decision that he would not have taken otherwise

In six cases BE FR, BE NL, CZ, DE, NO, SI), misleading commercial communications are
covered precisely by the definition of misleading commercial practices corresponding to
the wording of the Unfair Commercial Practices Directive, as provided in the appropriate
commera/consumer protection/competition legislation.

The definitions of misleading commercial communications or advertising are
provided for in 13 cases, across a range of different legislative documents: media legislation
(FR, HR), advertising legislation (EH,, LT, PT, RO), consumer protection legislation (FI, HU),
competition legislation (ES), secondary legislation adopted by the regulatory authority (IE)
and selfregulatory instruments (BG, NL). In all of these cases, however, the definitions are
based onsome or all of the elements contained in the definition of misleading commercial
practice, namely,advertising/commercial communication which is false or which, even if
factually correct, in any way, including the means of its presentation, deceives or likely
to deceive the persons to whom it is addressed or whom it reaches, and is likely to affect
their economic behaviour (BG, ES, GR, HR, HU, IE, IT,UV[ NL, PT, RO), or damage the
interests of a competitor (BG, EE, GR, HR, IE, IT, LT, LV, RO)

There is no definition in nine countries: AT, LU and PL, where reference to the
misleading nature is included in the definition of surreptitious commercial
communications;and CY, DK, MT, SE, SK arnlke UK, where this matter falls under self
regulation.

6 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair
businessto-consumer commercial practices in the internamarket and amending Council Directive 84/450/EEC,
Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and Regulation
(EC) No2006/2004 of the European Parliament and of the Councildynfair Commercial Practices Dirdivey) (OJ

L 149, 11June2005, p. 22).
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Table 5. Definition of misleading commercial communication

- Misleading commercial communication

No definition provided: CY, MT, SK and UK (subject to setgulatory instruments)

The definition corresponds to the elements describing misleading commercigractice: BG, ES, GR, HR, Hl
IE, IT, LT, LV, NL, Pand RO
No definition provided, a reference to misleading nature is included in the definition of

AT surreptitious commercial communication

BE FR Defined in commerce legislationag mi sl eadi ng commerci al pr ac

BE NL to the Unfair Commercial Practices Directive

cz Defined in consumer protection | egislatiol
corresponds to the Unfair CommerciaPractices Directive

DE No definition provided although the legislation makes reference to the term. Criteria to

recognise misleading commercial practices exist in competition law

No definition provided, but there is a requirement that advertisements respect generally
DK observed ethical standards for advertisements, be legal, proper, decent and truthful, an
designed with a due sense of social responsibility
Advertising which, by reason of its misleading nature, is likely t@ffect the economic behaviour

EE L .
of customers or injure a competitor

El Information likely to lead to a consumer making a purchase decision or other decision relating
to a consumer product which he would not have made without the informatiorprovided

R Any advertising containing, in any form whatsoever, claims, indications or presentations thai
are false or likely to mislead consumers

LU No definition provided, reference to misleading nature in the definition of surreptitious
advertising

NO Defined in marketing control | egi sl ation
corresponds to the Unfair Commercial Practices Directive

PL No definition provided, covered by the definition of surreptitiousadvertising

SE No definition provided, referred to under the rules on misleading commercial advertisement in
the marketing legislation

S| Defined as J mi sl eading commer ci al practi

Commercial Practices Directive

Source: Analysis of the responses to the European Audiovisual Observatory stauttarestionnaire

3.1.6. Virtual advertising

The revised AVMSD does not provide for the definition of virtual advertising. However,
Article 7b can be considered to cover such advésing when it requires member statesto
dake appropriate and proportionate measures to ensure that audiovisual media services
provided by media service providers are not, without the explicit consent of those
providers, overlaid for commercial purpose®r modifiedy.

Whereas the vast majority of cases (23) do not define virtual advertising (AT, BE NL,
BG, CY,CZ,DE, DK, EE, ES, FI, FR, GR, HR, IT, LT, NU, M@, PL, SI, SK, UK), the definition
exists in seven cases and refarto advertising which: is electronically inserted or image
embedded through digital technology (BE FR, HU, IB by altering the broadcast signal
itself, LV) replaces an advertisement present at the venue (BE FB by means of an
electronic imaging system modifying the broadcast signal, IERO) replaces other

© European Audiovisual Observatory (Council of Europe) 2D

Pagel6



MAPPING REPORT ON THE RURPPLICABLE TO VIDEEHARING PLATFORMS
; FOCUS ON COMMERCIAL COMMUNICATIONS

commercial communicationsby electronic means(PT) is inserted into the television image
on fixed objects which are usually used for announcementr where announcements can
be physically placed (SE) or new imagesuperimposed(lE, RO).

3.1.7. Sponsorship

Article 1 (1) (k) of the revised AVMSD offers the following definition oésponsorshipy.

any contribution made by public or private undertakings or natural gessiot engaged in
providing audiovisual media services or viegwring platform services or in producing
audiovisual works to the financing of audiovisual media services, adtladng platform
services, usegenerated videos or programmes with a viewptomoting their name, trade
mark, image, activities or products;

The majority of cases (19) provide for an identical definition of sponsorshipo the one
contained in the revised AVMSD (AT, BE NL, BG, CY, CZ, DK, EE, ES, FR, GR, HR, HU, IT, LU,
MT, PL, PTRO, Sl). The rest correspondlmost verbatim to the AVMSD definition, with

some variants(see table below for further details)

Table 6. Definition of sponsorship

- Sponsorship

Identical to the text of the AVMSD: AT, BE NL, BG, CY, CZ, DK, EE, ES, FRRGRU, IT, LU, MT, PL, P1
RO and Sl

BE FR Corresponds to the text of the AVMSD,adch r ef erence to promotir

DE Corresponds to the text of the AVMSD, i ncl
Follows the text of the AVMSD, but refers to financing of audiovisual content services
Fl audiovisual programmes or radio broadcasting, without including VSP services and use

generated videos
Follows the text of the AVMSD, but refers to financing of television and/oradio services or

IE programmes, without including VSP services and usgrenerated videos

LT Corresponds to the text of the AVMSD, but lacks the distinction between a natural and a lege
person, and extends to radio programmes

LV Corresponds to thetext of the AVMSD, but lacks the distinction between a natural and a legal
person, and extends to radio programmes

NL Almost verbatim

NO Follows the text of the AVMSD, but does not make reference to us@enerated videos

SE Corresponds the text ofthe AVMSD but lacks the distinction between a natural and a legal
person, and extends to radio prograrmes and searchable teletext

SK Corresponds to the text of the AVMSD, but lacks the distinction between a natural and a lege
person

UK Corresponds to the text of the AVMSD, but lacks the distinction between a natural and a lege
person

Source: Analysis of the responses to Eheopean Audiovisual Observatory standsedquestionnaire
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3.1.8. Sponsor

Even though the revised AVMSD does not define the termsponsol, it can be derived

from the definition of sponsorship which includes a reference to sponserdescribingthem

as: ¢ p e rsa engaged in providing audiovisual media services or video-sharing

pl atfor mysaevhwi cceosnit ri bute to t hewthfaviewmtoci ng of
promoting their name, trademark, image, activities or produsly .

Almost none ofthe territori es covered by the report (26) have a definition of sponsor
included in their legislative or regulatory frameworks Several respondents pointed out that
the meaning of a sponsor is contained in the very definition of sponsorshi@ few countries
define it, in reference to sponsorship, as a person who provides it (SK), a person who makes
a contribution to that purpose (CZ), or a subject who has sponsored the radio or television
programme (IT). In one case (BG), the definition is provided in the setgulatory instrument
as the entity providing financial or other sponsorship support.

3.1.9. Sponsored content

Similarly to the term esponsoy, the term sponsored contenyis not defined in the AVMSD,
but references to it can be found both inthe definition of sponsorship and the rules
applying to a sponsored programme (e.g. that it has to be clearly identified as such, the
prohibition of sponsorship for certain programmes etc.), which is what several
respondents havehighlighted (e.g. NO).

None of the territories covered by the report have a definition of sponsored content.
In just one case (BG), the selfegulatory instrument provides that sponsored contentrefers
to an event, activity, organisation, individual, media and so op

3.1.10. Product placement

Article 1 (1) (m) of the revised AVMSD offers the following definition of @roduct
placementy:

any form of audiovisual commercial communication consisting of the inclusion of, or
reference to, a product, a service or the trade mark thereof so that it is feaiitt@d a
programme or a usegenerated video in return for payment or for similar consideration;

The majority of cases (20) provide foa definition of product placement identical to the one
contained in the revised AVMSD (AT, BE NL, BG, CY, CZ, EE, ES, FR, GR, HR, HU, IT, LU, LV,
MT, NL, PL, PT, RO, Sthe rest correspondingalmost verbatim to the AVMSD definition

(see table below for additional details).
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Definition of product placement

- Product placement

Identical to the text of the AVMSD: BENL, BG, CY, CZ, EE, ES, FR, GR, HR, HU, IT, LU, LV (extends

AT

DE

Fl

IE

NO

SE
UK

radio), MT, NL, PL, PT, RO and Sl

Almost verbatim: BE FR, DK, LT, SK
Identical to the text of the AVMSD. Free provision of goods or services of insignificant value i
excluded for the definition
Free provision of goods or services of insignificant value is excluded from the definition, the
rest corresponds to the text of the AVMSD
Corresponds to the text of the AVMSD, and includes the provision of production props or produc
prizes of significant value provided free of charge. No reference is made to inclusion in user
generated videos
Corresponds to the text of the AVMSD, but does not include reference to inclusion in user
generated videos
Corresponds to the text of the AVMSD, but does not include reference to usgenerated videos.
Free placement of goods and services with no significant value excluded from the definition
Corresponds to the text of the AVMSD. Free placement gbods and services with no significant
value excluded from the definition
Corresponds to the text of the AVMSD. Prop placements excluded from the definition

Source: Analysis of the responses to the European Audiovisual Observatory stauttprelstionnaire

3.1.11. Other definitions

In addition to the main notions of commercial communications as described above, in 17
cases (BE FR, BG, ES, FR, GR, HU, IE, IT, LT, LV, MT, NL, NO, PL, PT, SlI, UK) there are certain

other definitions in place, both in legislation and self-regulatory instruments, the details of

which are provided in the table below. These range from teleshopping and some more

specific forms of television advertising (splitscreen, popup, screen overlaysind digital
marketing (interactive alvertising, mobile advertising, advertising via email, display
advertising), to those that are especially relevant in the context of commercial

communications on VSPs: targeted advertising, direct marketing, online behavioural

advertising, including online political advertising.

Table 8.

Other definitions

- Other definitions

BE FR

BG

N/A: AT, BENL, CY, CZ, DE, DK, EE, FR, HR, LU, RO, SE and SK.
Legislation provides for definitions of targeted advertising, interactive commercial
communication, split-screen commercial communication and teleshopping
Self-regulatory instrument defines direct marketing, online behavioural advertising, and
consent in the context of the collection and use of data for online behavioural advertising
purposes
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- Other definitions

ES Legislation makes reference to screen overlays and hybrid advertising, to be regulated by mear
of special regulation

FR Teleshopping
Self-regulatory instrument in relation to digital marketing defines marketing communication,

GR mobile advertising and display advertising

HU Self-regulatory instrument defines digital advertisements and marketing communications,
individually targeted communication and online behavioural advertising
Legislation and self-regulatory instruments define direct marketing, commercial profiling,

IE behaviourally targeted advertising, online political advertising, micretargeting (with reference
to political advertising during an electoral period)

IT Self-regulatory instrument defines online behavioural advertising

LT Protection of personal data legislation defines direct marketing

LV Split-screen_ advertising, extgnded gdvertising ;pot (exceeding 90 seconds), advertising spt
(not exceeding 90 seconds), interactive advertising

MT Pop-up advertising

NL Secondary legislation defines splitscreen advertising

NO Electronic commerce legislation defines information society services

PL Media legislation contains references toonline technique of commercial communications:

direct marketing, commercial profiling and behaviourally targeted advertising
PT Advertising legislation makes reference to direct marketing

Self-regulatory instrument includes in its scopeadvertising on the Internet, including purchased
online advertising space (e.g. banners, text ads...) and other forms of advertising in th

S unoccupied space (including viral messages of an advertising nature viareail and other
channels, video and other dvertising content on portals that are intended for socialsing)
UK Direct marketing, profiling, display advertising (banners, pojps, preferential and paid for

search listing) and other forms
Source: Analysis of the responses to the Europaatiovisual Observatory standé&edquestionnaire

3.2. Restrictions regarding audiovisual commercial
communications

According to Article 28b (1) of the revised AVMSDnember statesmust ensure that VSP
providers under their jurisdiction take appropriate measugs to protect minors from
programmes, usefgenerated videos andACCsavhich may impair their physical, mental or
moral development; they must also take measures to protecthe general public from
programmes, useigenerated videos and audiovisual commercialcommunications
containing incitement to violence or hatred directed against a group of persons or a
member of a group based on any of the grounds referred to in Article 21 of the Charter;
or containing content the dissemination of which constitutes an advity which is a
criminal offence under Union lawsuch aspublic provocation to commit a terrorist offence,

offences concerning child pornography and offences concerning racism and xenophobia.

Specific to commercial communications, Article 28b (2) setsut further obligations

which depend on the nature ofthe VSP provi dersd role (content
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the provision of commercial communications (obligation of compliance orto take
appropriate measure).

As stipulated in Article 28b (3) c) andl), these measurescovered by (1) and (2nay
consist of including and applying in their terms and conditions the requirements set out in
Article 9 (1) for ACCsthey host, as well as setting up a notification system for users who
upload videos to declare vhether the video contains commercial communications.

Furthermore, VSP providers are required to clearly inform users where programmes
and usergenerated videos containACCs provided that such communications are declared
by users who upload the usemgeneraed videos, or the provider has knowledge of that fact.

Generally, the above requirements are transposed verbatim into national
legislations: VSP providers are responsible for ensuring compliance with the general
commercial communication requirements and pvisions on prohibited and restricted
products where such commercial communicationare marketed, sold or arranged by them;
they must also take measuresto ensure that commercial communications meet these
requirements and restrictions when commercial commnications are marketed, sold or
arranged by the platform users.

This section looksin particular into the general obligations regarding commercial
communications stemming from Article 9 (1) of the AVMSD, which stipulates the
requirements as detailed béow.

3.2.1. Audiovisual commercial communications for
alcoholic beverages and tobacco and tobaceeelated
products, including electronic cigarettes and refill
containers

According to Article 9 (1) (d) and (edf the AVMSD,

all forms of audiovisuakommercial communications for cigarettes and other tobacco
products, as well as for electronic cigarettes and refill containers shall be prohibited;
audiovisual commercial communications for alcoholic beverages shall not be aimed
specifically at minors andhall not encourage immoderate consumption of such beverages;

Restrictions regarding ACCs for alcoholic beverages are present in all national legislations,
whether only in terms of not being aimed at minors andnot encouraging immoderate
consumption, as povided for in Article 9 (1) of the AVMSD, or by extending the
requirements prescribed for television advertising in Article 22 (AT, BE FR, BE NL, EE, ES, FI

” For a detailed overview of measures required from VSP providers in national legislations, please refer to
GMapping of national rgshasi nagpplpil adahbloe mst oanvdi ddédar mf ul
https://rm.coe.int/mapping-on-video- i latforms-2022-update/1680aalb16.
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3 for mild alcoholic beverages, HU, IT, LV, SI, SK). Some countries opted for a prohibition
of audiovisual commercial communications for alcoholic beverages, either total prohibition
(LT, NO, PL), or pertaining to certain categories of alcoholic beverages (Fl). Interestingly,
whereas rules for VSPs generally reflect those in force for other services) iFrance
advertising for alcoholic beverages having alcohol content of more than 1.2% is forbidden
on television and VoD, but not on VSPs.

Furthermore, in some cases there are additional requirements that su@udiovisual
commercial communications need toobserve (see details in the table below).Again, in
some cases there are provisions that apply specifically to VSPBE3 VSPs shall remind
their users it is forbidden to distribute unauthorised ACE, HU 3 for alcoholic beverages
ACG, it is prohibited to place ads on home pages and ageverification tools shall be used,
SE 3 it is forbidden to use ACCs foralcoholic beveragesbefore, during, or after user
generated videos or television programmes on the platformand alcoholic beverages ACE
may not be explicitly aimed at or portray children or young people under the age of 2h

The prohibition of ACCsfor tobacco and related products is established in all
countries covered by the mappingin some cases extending to certain additional categories
of products (FI, LT, NO, IT, see table below for detailshn exception is provided in one case
(EE), for a trademark used to designate a tobacco product, but which does not express a
tobacco product or its consumption in words or pictures and which also designaseother
products or services. VSP providers in Germany are olaigd to require their users to agree
(in general terms and conditions or in a similar way) that they are prohibited from
distributing unauthorised ACCsincluding those for tobacco and tobaccerelated products.

Table 9. Audiovisual commercial communications for alcoholic beverages and tobacco and
tobaccorelated products, including electronic cigarettes and refill containers

) ACC for tobacco and
ACC for alcoholic beverages tobacco-related products

AT Restrictions established by the AVMSD apply, including Prohibited
those in relation to television advertising
BE FR Restrictions established by the AVMSD apply, including Prohibited

BE NL those in relation to television advertising
Restrictions established by the AVMSD apply. Prohibited
BG Health legislation prohibits direct advertising and
establishes restrictions for indirect advertising of
alcoholic beverages, inclusive of a 22.00 watershed
CY Restrictions established by the AVMSBpply Prohibited
cz Restrictions established by the AVMSD apply Prohibited
Restrictions established by the AVMSD applyVSPs Prohibited, VSP providers
not required to provide the functionality for labelling obligated to agree with their users
DE of user-generated videos for this type of commercial that they are prohibited from
communications that are not marketed, sold or distributing unauthorised
arranged by them audiovisual commercial
communications (such as tobacco)
DK Restrictions established by the AVMSD apply Prohibited
EE Restrictions established by the AVMSD apply, including, Prohibited, with the exception of
those in relation to television advertising trademark
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; ACC for tobacco and
ACC for alcoholic beverages tobacco-related products

Restrictions established by the AVMSRpply, including Prohibited
those in relation to television advertising

ES Message of moderate and low risk consumption must be
included
Marketing of strong alcoholic beverages is prohibited,| Prohibited, including smoking
£l whereas for mild alcoholic beverages therestrictions accessories and tobacco
established by the AVMSD apply, including those in| imitations
relation to television advertising
Advertising for alcoholic beverages having alcohol | Prohibited
FR content of more than 1.2% iforbidden on television and
VoD, but not on VSP
GR Restrictions established by the AVMSD apply Prohibited
HR Restrictions established by the AVMSD apply Prohibited
Restrictions established by the AVMSD apply, including Prohibited
those in relation to television advertising
HU Further requirements include prohibition of ad
placement on the home page of any website, age
verification tools to prevent minors from accessing the
websites of alcoholproducing companies
IE Pendingadoption Pending adoption
Restrictions established by the AVMSD apply, including,  Prohibited, including indirect
those in relation to television advertising references
IT Self-regulatory instrument, which is mandatory for all
types of advertising and providers, establishes the
samerestrictions and develops them further
LT Prohibited Prohibited, including smoking

herbal products
LU Restrictions established by the AVMSD apply Prohibited
Restrictions established by the AVMSRpply, including Prohibited
those in relation to television advertising. Legislation
requires that at least 10% of the amount of the particular
advertisement for alcoholic beverages should contain
mandatory information about the negative effects of the
use of alcohol
MT Restrictions established by the AVMSD apply Prohibited
Obligation to display an educational slogan saying noto | Prohibited

LV

NL alcohol under 18
Prohibited (all forms of advertising of alcoholic Prohibited, including tobacco
NO beverages) surrogates, imitations and
equipment
Prohibited Prohibited, including products
PL L
imitating tobacco products
PT Restrictions established by the AVMSD apply Prohibited
RO Restrictions established by the AVMSD apply Prohibited
Prohibited for VSPs to provide commercial Prohibited
advertisements for alcoholic beverages and alcoholic
SE beveragelike preparations before, during, or after user
generated videos or television programmes on the
platform
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) ACC for tobacco and
ACC for alcoholic beverages tobacco-related products

May not be explicitly aimed at or portray children or

young people under the age of 25; may not be intrusive,

solicitous, or encourage the use of alcohol

Restrictions established by the AVMSD apply, including Prohibited
Sl those in relation to television advertising
Obligatory warning to be included in alcohol advertising
Restrictions established by the AVMSD apply, including  Prohibited
those in relation to television advertising
UK Restrictions established by the AVMSD apply Prohibited

SK

Source: Analysis of the responses to the European Audiovisual Observatory stauttarestionnaire

3.2.2. Audiovisual commercial communications for
medicinal products and medical treatment available
only on prescription in the member state

According to Article 9 (1) (flof the AVMSD,

audiovisual commercial communications for medicinal products and medeainient
available only on prescription in thtlember statewithin whose jurisdiction the media
service provider falls shall be prohibited;

This requirement is observed in all national legislations VSPs shall not host or edit ACC
for medical products/treaments. In Ireland and Norway, it currently applies to audiovisual
media service providers and is yet to be established for VSPs. Certain territories have
extended the prohibition to additional categories of medicinal products, such as medicinal
products for which a marketing authorsation has not been granted, or which hae been the
subject of a suspension or prohibition measure (BE FR), medicinal products and activities
for which a marketing authorisation is required (BG), medicinal products containing
psychotropic substances (DE, GR, SK) or those reimbursed by social security agencies (GR).
Lithuania, on the other hand, allows advertising of medicinal products available on
prescription only on specialsed websites for medical professionals inaccessible tahe
general public. In one case (ES), there are further restrictions in place that apply to VSPs,
and include the obligatory identification of products as medicine,the inclusion of essential
information for the correct use of the medication, informationthat such advertising fulfils
the accessibility conditions for people with disabilities etc.
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3.2.3. Surreptitious audiovisual commercial
communications

According to Article 9 (1) (apf the AVMSDgudiovisual commercial communications shall
be readily recognisdle as sucly a rmsdrreptitious audiovisual commercial
communication shall be prohibitedy .

The prohibition of surreptitious commercial communications applies without
exception. In Ireland andNorway, this obligation currently applies to audiovisual media
service providers and is yet to be established for VSPs.

3.2.4. Subliminal techniques in commercial
communications

According to Article 9 (1) (bpf the AVMSDgudiovisual commercial communications shall
not use subliminal techniquey .

The prohibition of subliminal techniques applies universally, with the exception of
Finland, where rules pertaining to this practice do not exist. In Ireland and Norway, this
obligation currently applies to audiovisual media service providers and is yet to be
established forVSPs.

3.2.5. Prejudicewith regard to human dignity

According to Article 9 (1) (c) (ipf the AVMSD @udiovisual commercial communications
shall not: (i) prejudice respect for human dignity .

In the vast majority of cases (21) this requirements transposedwithout further
elaboration, although in some cases additional elements are added, such as respect for the
dignity of children and young people (BE NL)respect for the image of women (FR), or
respect for thepiety or historical or cultural honour of deceased persons (HU). There are no
restrictions in two cases: specific to VSPs (SE), and in general (GR).

3.2.6. Inclusion or promotion of any discrimination

According to Article 9 (1) (c) () of the AVMSD @udiovisual commercial communications
shall not: (ii) include or promote any discrimination based on sex, racial or ethnic origin,
nationality, religion or belief, disability, age or sexual orientationy .
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It should also be noted that Article 21 of the Charter of Fundamental Rights of the
European Union prohibits any discrimination based on any ground such as sex, race, colour,
ethnic or social origin, genetic features, language, religion or belief, political or any other
opinion, membership of a natonal minority, property, birth, disability, age or sexual
orientation.

The promotion of discrimination is indeed prohibited in ACG in all the territories
covered by the report, either in wording identical to the text of the revised AVMSD, doy
extending the list of grounds for discrimination as described above (BE FR, BE NL, EE, ES,
HR, SK). In some cases, the prohibition of discrimination is extended to incitement of hatred
or violence (BE FR, PT). Respect for gender equality, tiee prohibition of discrimination
based on gender, or specificallythe portrayal of women in a discriminatory manner, is
additionally emphasised in three cases (BE FR, BG, ES).

3.2.7. Encouragement of behaviour prejudicial to health or
safety

According to Article 9 (1) (c) (iiipf the AVMSDgudiovisual commercial communications
shall not: (iii) encourage behaviour prejudicial to health or safety .

Generally, the national provisions follow the above requirement. In some cases,
additional elements are highlighted, with e.g. prohibitions against: encouragng violent
behaviour (BE FRXiscouraging compliance with safety rules in certain areas such as traffic
safety, domestic situations or medicinal products in commercial communications aimed at
children and young people (BE NL)advertising weapons, ammunition or explosives (HU)
promoting coercion or aggression or causing panic (LT). On a selfegulatory level, there is
a recommendation in one case (BG) that the potential risks for health and safety should be
clearly communicated,especially if not easily recognisable.

Also, the above requirement is yet to be established for VSPs in Ireland and Norway,
but the latter points out that the provisions of the penal code apply. Similarly, in Sweden,
the provisions of criminal legislation deal with the unlawfulness of threats against another
person or another per sacnahcthigsappiradle togommédrdiab er t vy,
communications as well.

3.2.8. Encouragement of behaviour grossly prejudicial to
the protection of the environment
According to Article 9 (1) (c) (ivpf the AVMSD@udiovisual commercial communications

shall not: (iv) encourage behaviour grossly prejudicial to the protection of the
environmenty .
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Almost all observed legislations have transposed the above requirenm into their
national legislations, with the exception of Ireland and Norway where this process is still
pending, but provisions of other instruments (e.g. penal legislation) apply. Additionally, in
two cases (GR, SE), there are no restrictions on this tiea specific to VSPs. In some
territories, self-regulatory instruments provide for further requirementswith regard to not
condoning or encouragng actions which contravene the law, seHregulatory codes or
generally accepted standards of environmentallyresponsible behaviour (BE FR) or not
abusngconsumersdg concern f or indhteeir possible tackroine n t
environmental knowledge (BG).

3.2.9. Causing physical, mental or moral detriment to
minors

According to Article 9 (1) (g)of the AVMSD,

audiovisual commercial communications shall not cause physical, mental or moral
detriment to minors; therefore, they shall not directly exhort minors to buy or hire a product
or service by exploiting their inexperience or credulity, directly encourage themrsuade

their parents or others to purchase the goods or services being advertised, exploit the special
trust minors place in parents, teachers or other persons, or unreasonably show minors in
dangerous situations.

The AVMSD requirements related tthe prevention of physical, mental or moral detriment

to minors can be found in almost all cases. However, in the Netherlands, the protection of
minors by VSPdalls under the scope of selfregulation. The general obligationfor VSPs to
take appropriate measires to protect minors from harmful commercial communications,
including criminal content, existsin three cases (DE, GR, SE). In addition to taking measures,
there are certain more concrete restrictions in place (see table below

Some other countries hae introduced more detailed qualitative requirements in
order to prevent any harmful impact of commercial communications on minorgdBE NL, ES
and HU) (see details in the table below)

There are two additional provisions of Article 28bof the revised AVMSD that should
be pointed out in the context of the protection of minors in commercial communications
on VSPs, even though they are not included in Article 9 (1). The first regards the aim of
effectively reducing the exposure of children toACCsfor HFSS 6ods and beverages, for
which the use of coregulation and the fostering of selfregulation through codes of
conduct should be encouragedEven though this issue is explored ingreater detail under
section 4.2, several countries highlighted this issue in connection with the obligatory
measuresaimed atpreventing detriment to minors (AT 3 media service providers that offer
children's programmes areobligated to create and follow guidelines with regard to ACCs
for HFSS foods and beverages; BE FR, BE BbiLincluding specific requirements for
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audiovisual commercial communicatiors of candy which have to show a stylised image of
a toothbrush; BG, DE and M%& including a prohibition against showing these products
i mmedi ately before, aframemesg.or during childrends

The second issue, mentioned by several countries (BE FR, HR, LU, PT) in connection

with the protection of minors, is the prohibition against the processing of personal data of
minors collected or otherwise generated byVSPproviders (e.g. in pursance of the age
verification and parental control tools) for commercial purposes, such as direct marketing,
profiling and behaviourally targeted advertisings

Finally, in one case (EE), VSPs are required to include in the terms of use of the

service that a warning must be displayed during contentz including commercial

communication 3 that may impair the physical, mental or moral development of minors.
VSPs thatare aware of such programmes arebligated to display the warning or ensure
technical protection measures.

Table 10.  Audiovisual commercial communications causing physical, mental or moral detriment

to minors

- ACC causing physical, mental or moraletriment to minors

Rules follow the obligations of the revised AVMSD: AT, BE FR, BG, CY, CZ, FR, HR, IT, LT, LU, LV, PL, RO, SI,

BE NL

DE

DK

EE

ES

UK

<

<

Rules follow the obligations of the revised AVMSD, andextend them to not undermining positive socia
behaviour, lifestyles and attitudes, or not undermining the authority, the responsibility or the judgement ¢

parents and educators. Additional rules aim tgprotecting children from advertising that exploits their naivety

and vulnerability by preventing commercial communications from pretending that the ownership or use of
given product will give them a benefit compared to other children, or that the factthat they do not own a giver

product will result in the opposite effect

Rules follow the obligations of the revised AVMSD. Furthermore, youth protection legislation forbids
advertising of content extremely harmful to minors(e.g., falling under provisions of criminal law), as well
as stipulates that advertising content likely to impair the development of children or must be carried out
separately from offers aimed at children or adolescents. Both restrictions concern advestiments that are
marketed, sold, or composed by VSPs

Rules follow the obligations of the revised AVMSD. Restrictions on trading practices directed at minor:
under 18 apply, stipulating that they must not take place on or via social medigrofiles belonging to or
appearing to belong to children and young people under the age of 15

Rules follow the obligations of the revised AVMSD, extending them to advertising targeting children, and
including the prohibition to create the impression that the acquisition of certain goods or the use of certain
services will give the child an advantage over other children or that the lack thereof will have the opposite
effect; or to create the feeling of inferiority in children

Rules follow the obligations of the revised AVMSD and provide for further restrictions: incitement of conduct
which favours gender discrimination or sexist and other stereotypes; incitement of violence towards anc
among minors, as well as minors towards themsebs and others; promoing the cult of the body and
rejection of self-image though slimming products, surgical interventions or aesthetic treatments;
prohibition of misleading commercial communications of products especially aimed at minors such as toy:

8 A detailed overview of measuresregarding the processing of the personal data of minors for commercial

purposescanbefoundiccs Mappi ng of nat i on al-sharing ptaorns pnd harmfubcbnteet t o vi deo

onl

i (ot

Jrm.coe.int/mapping-on-video-sharin

latforms-2022-update/1680aalbl6.
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ACC causing physical, mental or moraletriment to minors

Rules follow the obligations of the revised AVMSD, while stipulating that the age and level of development

Fl of minors reached by marketing need to be taken into account when assessing its impact
GR VSPs should take appropriate measures to protect minors from programmes, uggmerated videos and
audiovisual commercial communications which may impar physical, mental or moral development
Rules follow the obligations of the revised AVMSDincluding prohibition of advertisements that present
HU minors in situations with sexual connotations such as sexually dominated content and content that
promotes the misuse of oneds biological sex, SE
IE Pending adoption
MT Rules follow the obligations of the revised AVMSD. It is prohibited to show commercial communications fol
products which are not suitable for children, i
VSPsobligated to adopt a code of conduct on measures aimed atnter alia, ensuring the protection of
NL minors. In terms of advertising directed at children and minors, emphasis is put on ensuring the

recognizability

Pending adoption. Marketing control legislation, which applies also to VSPs, provides restrictions for
NO commercial practices directed at childrenas well as prohibits direct exhortations to children to purchase
advertised products or to persuade their parents or other adults to buy thadvertised products for them
The rules follow the obligations of the revised AVMSD including conditions for the use of personal data o
minors in relation to online commercial communications techniques
General obligation of VSPs to take appropriate measures to protect minors apply. VSPs may not interroipt

SE insert commercial advertising immediately before or afteluser-generated videos or television programmes
primarily aimed at children under 12

Source: Analysis of the responses to the European Audiovisual Observatory stmutprestionnaire

PT

3.2.10. Other relevant provisions

The questionnaire inquired about the existence of other provisions relevant to restrictions
regarding ACCsand, while the majority of national experts did not report any other relevant
provisions, in some instances additional requirementsan be found Some of these may fall
under the more general requirements explored above, such dke protection of minors, the
prohibition of ille gal content, or content encouraging behaviour prejudicial to health or
safety, butthey are nevertheless presented in the table below for illustrative purposes.

Table 11.  Other relevant provisions

- Other relevant provisions

N/A: BE FR, CY, CZ, DK, EE, ERJ,GR, HR, HU, IE, LT, LU, MT, NL, NO, PL, PT, RO, SI, UK
Prohibition of encouragement of illegal practices of any kind, as well as misleading or harming

AT the interests of consumers
BE NL Prohibition of commercial communications concerning arms
Prohibition of the use of the coat of arms, the flag and the anthem of the Republic of Bulgaria,
BG as well as the voices and images of active journalists news anchors in commercial
communications
DE Prohibition of thematic placement
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- Other relevant provisions

Self-regulatory obligations regarding online behavioural advertising: transparency obligations
(the obligation to adopt a proper icon issued by the European Interactive Digital Advertising
IT Alliance 3= EDAA); enabling users to express a choice and to consett such advertising
practices; ban on online behavioural advertising segments being created for advertisement
directed at minors under the age of 12
Prohibition of advertising of material of a pornographic nature in electronicenvironment;
restrictions of advertising of credit services; requirements pertaining to labelling, presentation

Lv and advertising of food supplements; prohibition of advertising of energy drinks to children or
using children in energy drinks advertisements
SE Prohibition of processing personal data collected or otherwise generated by VSPs fc

commercial purposes

Prohibition of commercial communication concerning the needs or availability of organs,
SK tissues and cells in order to offer or obtain afinancial gain or comparable advantage; infant

formulas; weapons or ammunition

Source: Analysis of the responses to the European Audiovisual Observatory stauttprelstionnaire

3.3. Sponsorship and product placement

Certain obligations stem from the revised AVMSD wi&-vis sponsorship and product
placement and this part aims at identifying the rules and practices pertaining to these two
specific categories of commercial communications.

3.3.1. Sponsorship

Obligations stemming from the revised AVMSD vig-vis sponsorship and its applicability

to VSP providers are twofold. As was elaborated above, Article 9(1) contains restrictions

applicable to all ACCs(therefore including sponsorship),requiring VSPs to comply with

them or take appropriate measures to comply withthem. Furthermore, rules specific to

sponsorship are contained in Articlel0 of the AVMSD, which stipulategertain prohibitions

against influencing the responsibility and editorial independence of the mediaservice

provider or making promotional referencestoas ponsor ds gooadwellasr ser vic
sponsorship identification obligations and restrictions as to persons who may not be

sponsors and programmes which may not be sponsored

Only two countries expicitly refer to restrictions regarding commercial
communications (that the VSPs arebligated to comply with or take appropriate measures
to comply with) being applicable to sponsorship as well (DKGR). However, since the
obligations detailed under secticn 3.2. refer to ACCsin general, it is implied that
sponsorship, as well as product placement, are included in their scope in other territories
covered by this report, as well. Several of thenhnighlight cases of forbidden or restricted
sponsorship on VSPstobacco and tobaccerelated products (CZ, DE, FR, SE), medicinal
products and events (CZ, SE), alcohol (FR, SE) or gambling (SE).
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Sponsorship rules, as stipulated by the AVMSD, are applicable in 11 cases: AT, BE
FR (if the video provided is consideredo be an audiovisual media service), BE NL, DE (if
the VSP can be regarded as telemedia), EE, FI, HU, LTh@fVSP provides audiovisual media
services/programmes), NL (if they qualify as VoD), PL and PT.

There are no specific rules pertaining to sponsorship relation to VSP providers in
BG, CY, ES, HRE, IT, LV, MT, RO, SI, SK, UK, whereastire case of Luxembourg it is
explicitly stated that the AVMSD rules on sponsorship are not applicable to VSP providers.
Finally, there are no rules applying to sposorship on VSPs inNorway yet, since the
transposition process is still pendingat the time of drafting.

Table 12.  Sponsorship requirements

- Sponsorship requirements

No specific rules pertaining to sponsorship for VSP#IR, IT, LV, MT, R@nd Sl
The rules,also applicable to VSPs, follow the obligations of the revised AVMSD: AT, BE (NL), EE, ES,
PL, PTand SK
Rules follow the obligations of the revised AVMSD, and are applicable to VSPs if the vide:
provided meets the conditions to be considered a audiovisual media service
BE NL Rules, also applicable to VSPs, follow the obligations of the revised AVMSD
No specific rules pertaining to sponsorship for VSPs. The general requirements for sponsore

BE FR

BG programmes follow the obligations of the revised AVMSD

cy No specific rules pertaining to sponsorship for VSPs. The general requirements for sponsore
media services or programmes follow the obligations of the revised AVMSD

cz Prohibited sponsorship of tobacco advertising, events omctivities to promote electronic
cigarettes; restrictions for sponsorship of pharmaceutical products and medical congresses
Rules follow the obligations of the revised AVMSD, applying to VSPs only insofar as they ca

DE be regarded ag t e | e ine allielectfonic information and communication services that are
not broadcasting or telecommunications or telecommunicationshased services, which may
include both VSPs and the individual user channels distributed via VSPs

DK Restrictions regarding commercial communications on VSPs are applicable to sponsorship ¢
well

ES Rules follow the obligations of the revised AVMSD
Rules impacting VSPs include the prohibition of sponsorship by tobacco companies, as well ¢

FR prohibition of sponsorship for alcohol on online sites aimed primarily at young people and those

published by sports associations

VSPs must clearly inform the users of any audiovisual commercial communications containe
GR in user-generated programmes or videos, provided that these communications are either
declared or the provider is aware of them
Rules follow the obligations of the revised AVMSD, including the prohibition of sponsoring by

HU entities related to political parties, gambling or tobacco industry

IE Currently no rules pertaining to sponsorship for VSPsRulesto be created by the regulatory
authority following the adoption of implementing legislation

LT VSP provider subject to requirements if it provides audiovisual media services and/or televisiol
programmes and/or individual progranmes distribution services on the Internet

LU No specific rules pertaining to sponsorship for VSPs. AVMSD rules on sponsorship are r

applicable to VSP providers
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- Sponsorship requirements

No specific rules pertaining to sponsorship for VSPs apply. AVMSD and other rules ¢

NL sponsorship apply insofar as they qualify as commercial media services on demand
Pending adoption. The rules for audiovisual media services follow the obligations of the revisec
NO
AVMSD
VSPsobligated to identify sponsors at the beginning or the end of the video or programme.
SE Restrictions for sponsorship agreements for alcohol, tobacco, electronic cigarettes, gambling
and medicinal products, apply
SK No specific rules pertaining to sponsorship for VSPRulesfor audiovisual media services follow
the obligations of the revised AVMSD
UK No specific rules for VSPs on sponsorship, apart from general rules and se#fgulatory guidance

for influencers

Source: Analysis of the responses to the European Audiovisual Observatory stauttarestionnaire

3.3.2. Product placement

In the same vein as sponsorship, restrictions applicable t&CCsalso include product
placement. Rules specific to product placement are contained in Article 1df the AVMSD,
which stipulates the requirements that programmes containing producplacement must
meet, as well as prohibited product placements and restrictions as to programmes which
may not contain product placement

Again, two countries explicitly refer to restrictions regarding commercial
communications (that the VSPs arebligated to comply with or take appropriate measures
to comply with) being applicable to product placement as well (DK and GR). Product
placement rules, as stipulated by the AVMSD, are applicable in 11 cases: AT, BE FR (if the
video provided is consideredo be an audiovisual media service), BE NL, DE, EE, FI, HU, LT
(if the VSP provides audiovisual media services/programmes), NL (if they qualify aGDJ,
PL and PTAn identification requirement is emphassed in the case ofSE where VSPs are
obligated to label product placement at the beginning, at the end, and after an advertising
break. In Croatia, draft secondary legislation which applies to usegenerated content
establishes identification requirements (i.ea prohibition against surreptitious commercial
communications), as well as requirementsegarding editorial independence, promotional
references and undue prominence.

There are no specific rules pertaining toproduct placement in relation to VSP
providers in BG, CY, ES, FR, IT, LV, MT,SBland the UK In one case (LU) it is explicitly
stated that the AVMSD rules orproduct placement are not applicable to VSP providers,
whereas in another (RO) it is still unclear whether they apply to VSPs. Finally, there are no
rules as yetapplying to product placementon VSPs in Ireland andNorway, sinceadditional
rules should be enforced in Ireland by the future Media Commission, and ttieansposition
process is still pendingin Norway.
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Product placement requirements

- Product placement requirements

The rules, alsoapplicable to VSPs, follow the obligations of the revised AVMSD: AT, BE (NL), DEE=E,

BE FR

BG

CY

DK

GR

HR

HU

IE

LT

LU

NL

NO

RO

SE

SK

UK

FI, PLand PT
No specific rules pertaining to product placement for VSPs: CZ, FR, IT, LV, i@ SI
Rules follow the obligations of the revised AVMSD, and are applicable to VSPs if the videt
provided meets the conditions to be considered an AVM service
No specific rules pertaining to sponsorship for VSP&eneralrestrictions for product placement
follow the obligations of the revised AVMSD
No specific rules pertaining to product placement for VSPsGeneral restrictions for product
placement follow the obligations of the revised AVMSD
Restrictions regarding commercial communications on VSPs are applicable to produc
placement as well
VSPs must clearly inform the users of any audiovisual commercial communications containe
in user-generated programmes or videos, provided that these communications are either
declared or the provider is aware of them
No specific rules pertaining to product placement for VSPs, but draft secondary legislatior
which applies to usergenerated content establishes identification requirements i.e. prohibition
of surreptitious commercial communications, as well as requirementsf the revised AVMSD
Rules follow the obligations of the revised AVMSD, including the prohibition of product
placement provided by the entities from gambling or tobacco industry
Rules pertaining to product placement for VSPs to becreated by the regulatory authority
following the adoption of implementing legislation
VSP provider subject to requirements if it provides audiovisual media services and/or televisiol
programmes and/or individual progranmmes distribution services on the Internet
No specific rules pertaining to product placement for VSPs. AVMSD rules on product placeme
are not applicable to VSP providers
No specific rules pertaining to product placement for VSPs apply. AVMSD and other rules ¢
product placement apply insofar as they qualify as commercial media services on demand
Pending adoption.Rules for audiovisual media services follow the obligations of the revised
AVMSD
Rulesfor TV and VoD follow the obligations of the revised AVMSD, but it is still unclear whether
they apply to VSPs
VSPsobligated to provide information about the existence of product placement at the
beginning, at the end, and after an advertising break. Restrictions fgroduct placement for
alcohol, tobacco, electronic cigarettes, gambling and medicinal products, ot
videos/programmes primarily aimed at children under 12, apply
No specific rules pertaining to product placement for VSPs. The rules for audiovisual medi
services follow the obligations of the revised AVMSD
No specific rules for VSPs on product placement, apart from general rules and sedgulatory
guidance for influencers

Source: Analysis of the responses to the European Audiovisual Observatory stauttprelstionnaire
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3.4. Obligations regarding(v)blogs and (v)blogging

As explained in the Reporbof the European Regulators Group for Audiovisual Media Services

(ERGA) entitlediAnalysis and recommendations concerning the regulation of vioggeys a

vlog is generally defined as a video blog or video log, a form of blog constituted by a video

and uploadedto VSPs, where the videos are hosted and made available to the general

public. In practice, other terms or labels arealso used for such activities, such as
GYouTubersy, 6YouTube channel sy, einfluencersy,

In 12 cases covered by this report (AT, BE FR, BE NL, DE, ES, FR, HU, LT, NL, NO, PL,
SE), (v)blogs may constitute an audiovisual media serviaa condition that they meet the
relevant criteria as provided by the AVMSD. In some cases, these criteria are more specific
(see table below).(V)blogs are not considered audiovisual media services i jurisdictions
(DK, EE, HR, FI, IT, LV, MT, PT, SK, UK). However, asgeserated content distributed on
VSPs, they are covered by advertising and consumer protection regulations, such as
provisions on misleading and surreptitious commercial communications (DK)r
identifiability requirements (HR, IT). In Latvia, two decisions oradministrative offences
have been issued by the Consumer Rights Protection Centre regarding unmarked
commercial communications on Instagram which were upheld by the administrative courts
in the first instance. Also, in Poland, the Office of Competition andConsumer Protection is
currently conducting several proceedings against (v)bloggers that disseminate surreptitious
and misleading advertising.

No specific rules regarding (v)blogs or (v)bloggers apply in 7 cases (BG, CY, CZ, GR,
LU, RO, SI). Finally, softaw and self-regulatory instruments dealing with various aspects
of online content creations and influencer advertising are mentioned in several cases.

Table 14.  Obligations regarding (v)blogs and (v)blogging

N/A: BG, Cvnd GR
No specific rules apply: Luand RO

Provisions applicable to VoD apply. Obligation
AT to notify regulatory authority no later than two

Considered an audiovisual media service

if th t the AVMSDxcriteri . .
Hthey meet the rena months after starting the activity

Considered an audiovisual media service, Provisions applicable to VoD apply
if they meet the AVMSD criteriaChannels
BE FR hosted on VSPs are AVMS under th¢ Recommendations on influencer advertising
responsibility of the vloggers who
created and uploaded them

Canqualify as providers of a Content Creator Protocol (CCP) applicable tc
cbroadcasting ser vi content creators, (v)bloggers and influencers
BE NL established in Flanders around three main

themes: commercial communication on social
media; commercial communication and content

9 https://erga-online.eu/wp-content/uploads/2021/12/ERGASG12021-ReportVloggers.pdf
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Ccz

DE

DK

EE

ES

Fl

FR

HR

HU

No specific rules concerning (v)blogs

No specific rules concerning (v)blogs.
May meet the definition of the
broadcastlike telemedia in terms of
offering a catalogue of qualified
programmes such as radio plays, films,
series, documentaries, entertainment
programmes etc.

Not considered to be audiovisual media
services

Not considered to be audiovisual media
services, nor are they subject to
advertising rules

Defined as jJusers
wh o use VSPsd anc
providers of the audiovisual

communication service. AVM criteria
apply, e.g. in order to fulfil the economic
activity criterion, the user must obtain a
significant income derived from its
activity on the VSP

(V)bloggers covered by advertising and
consumer protection regulations

Can qualify either as VoD or VSP

Not considered audiovisual media
services, but information society services

No specific rules apply. May qualify as
an audiovisual media service provider

The Online Safety and Media Regulation
(OSMR Act 2022 does not include

aimed at minors; and the prohibition of hate
speech and incitement to violence
Recommendations on influencer advertising;
Best practices with regard to advertising by
content creators or influencer; Selfregulatory
influencer code

May be subject to advertising legislation as
processors or distributors of advertising, most
notably with regard to obligations of labelling
and provisions on prohibited advertising

Since they are distributed online as telemedia
and communications services, certain advertisg
rules apply: recognizability, prohibition of
subliminal techniques, identification of person
on whose behalf commercial communications
are made, and protection of minors

Stricter rules (as for VoD and other televisiotike
media) may apply only if the ¢)blog meets the
definition of the broadcast-like telemedia
Advertising on (v)blogs on social media must
comply with the marketing practices legislation,
including provisions on misleading and
surreptitious commercial communications

Regulation on influencers planned to be
adopted in early 2023

Guidelines on influencer marketing in social
media instruct companies andinfluencers on
how commercial cooperation should be
communicated to consumers, including labelling
advertisements on social media platforms
Subject to the rules applicable to VoD if AVMSD
criteria are me

Electronic commerce legislation requires service
providers to ensure identifiability of commercial
communication, the person on whose behalf it is
made, identifiability of promotional offers and
clarity of conditions for accepting these offers

If qualified as media service providers,
restrictions on commercial communications

apply
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explicitly (v)blogs into definition (see the
phrasing of section 2(b))

Not considered audiovisual media
services

Considered an audiovisual media service
if they meet the AVMSD criteria In
particular, the video content should
constitute a programme (show) similar to
that broadcast on television. In order to
fulfil the economic/commercial activity
criterion, the vlogger needs to be
registered with the tax authority. The
services providedneed to have an impact
on the target audience with significant
followings/number of views

Not considered audiovisual media
service

Currently not covered by legislation;
future interpretation by the regulatory
authority might address thisissue
Qualifies as a commerciaVoDwhen:

- it is distributed through a VSP and in
the past 12 months 24 or more videos
have been published

- the company is registered at the
Chamber of Commerce and an economic
advantage is gained with the publication
of the videos and

- the videos generate more than 500
000 followers

Some vloggers may be considered as en
demand audiovisual media service

(Vhlogs are subject to the general rules under
consumer protection code (e.g. prohibition of
misleading commercial practices), as well as the
self-regulatory instrument on the identifiability
of commercial communicatbns disseminated
online, which requires (v)blogs of commercial
nature to include written warnings in the
description of the video and the initial scenes so
as to make the promotional purpose clear; and
(v)blogs not resulting from a commission but
showcasirg gifted or modestvalue products to
include an introductory disclaimer about this fact
Guidelines on the qualification and

requirements of audiovisual media service
providers providing services using videesharing
platforms

Guidelines for content creators/influencers
published by the Consumer Rights Protection
Centre set down basic principles for advertising
on social networks: prohibition of unmarked
commercial communications, use of hasfags to
indicate commercial content, respect for
industry-specific advertising regulations,
obligation to provide truthful information

Self-regulatory Advertising Code for Social
Media & Influencer Marketing applies if there is
a Jrelevant relationsh
advertiser and the distributor directed at
distribution of advertising through social media
in return for payment or other benefit. The
advertiser is responsible to require from the
distributor to comply with the code, which
stipulates  provisions in disclosure and
recognizability of a relevant relationship, ban on
manipulation, ban on encouraging children aged
12 or under to advertise on social media
Non-binding guidelines issued by the regulatory
authority provides for principles of advertising
recognizability and labelling
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PL

PT

SE

SI

SK

UK

Considered VoD providers when vloggers
act within the scope of their business
activity and present their content in the

catalogue comparably to othe VoD

providers

Not considered audiovisual media service

Not specifically mentioned, but implicitly
included in the scope, as the legislation
refers to inclusion of all economic
activities  except services  without
economic purpose that do not compete
with television/VoD

No specific rules apply. Subject to self
regulation

Vlogs fall into the category of user-
created video, whereas blogs are
considered as Jpub
outside od scope of implementing
legislation

Not considered audiovisual media
services

Vloggers that are not considered VoD services
must comply with the general rules under
marketing control legislation

Rules on commercial communications for VoD,
as well as consumer protection rules, apply

Good practices in commercial communication in
digital media

Covered by the constitutional protection
regulations applicable to online publications

Recommendations for influencer marketing
issued by the selfregulatory body for advertising
include guidelines aimed at ensuring that
influencers understand the concepts of paid
advertising and ensure compliance with relevant
regulations, especially recognizability,
identification and visibility of labelling, as well

as rules around prohibited and restricted
advertising

Rules and restrictions regarding commercial
communications apply to vlogs as user
generated videos

Self-regulatory advertising body provides
guidance for influencers on how to ensure
compliance with the code

Guidance for influencers issued by the
competition authority refer to the rules of
identifiability, recognizability and honesty about
sponsored oradvertised content, refraining from
misleading practices

Source: Analysis of the responses to the European Audiovisual Observatory stautprelstionnaire

3.5. Contentrelated rules regarding commercial

communications for VSP providers

This part deals with the less explored notions, such as rules pertaining t¢éhe advertising
of, or on behalf of, associations that are wholly or mainly concerned with religion faith
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and other belief systems(introduced by 6 countries) as well as gambling(introduced by
27 countries) and environmental claims (introduced by 14 countries)vis-a-vis products
and services.

3.5.1. Advertising of, or on behalf of associations that are
wholly or mainly concerned with religion, faith and
other belief systems

Specific rules pertaining to advertising concerned with religion, faith or other belief systems
exist in only a small number ofthe territories covered (6) although it can be argued that
these notions fall under the general prohibition on advertising that prejudices human
dignity and promotes discrimination on the grounds of religion or belief, as several experts
responding to the questionnaires pointed out.

The rules in place range fromthe prohibition of advertising promoting religious or
belief systems(IE, NO, PT, SKr specific restrictions such aonly showing such advertising
in religious programmes (HU), to rules on transparendy.e. identification of the advertiser
or client (DE).

Table 15.  Advertising of, or on behalf of associations that are wholly or rainly concerned with
religion, faith and other belief systems

- Advertising of, or on behalf of associations that are wholly or mainly concerned with

religion, faith and other belief systems
No specific provisions in place: AT, BE (FR), BE (NL), 86,CZ, DK, EE, ES, FI, FR, HR, IT, LT, LU, LV,
NL, PL, RO, SE, §hd UK

DE Obligation to clearly indicate the advertiser or client in an appropriate manner
No specific provisions deal with this issue, subject to possible inclusion in theenvisaged

GR . . S -

national code of conduct on commercial communications in VSPs

Commercial communications should not express religious, philosophical or similar beliefs
HU unless shown in media services speciaing in religion. Religious symbols andmotifs may only

be used in advertising within the limits of good taste and in such a way that their use is
appropriate to the subject matter

No specific rules in place for VSPs. Advertising in media services which addresses the issue
IE the merits or otherwise of adhering to any religious faith or belief, or of becoming a member of
any religion or religious organisation, is prohibited

No specific provisions in place for VSPs yet. Advertisements for belief systems or politice

. messages are prohibited on television and teletext services
PT Advertising of trade union ideas, political or religious content is forbidden
SK Broadcasting of announcements promoting religion or atheism is prohibited

Source: Analysis of thesponses to the European Audiovisual Observatory staisédglestionnaire
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3.5.2. Gambling, betting, betting tipsters, etc.

The revised AVMSD makes reference tioe promotion or advertising of gambling in relation
to consumer protection and the protection of mnors. In this regard,Recital (10) reiterates
the possibility of restricting the freedom to provide services guaranteed under the Treaty
for overriding reasons in the general public interest, such as obtaining a high level of
consumer protection, provided that such restrictions are justified, proportionate and
necessary When dealing with the protection of minors, Recital (30) refers to selfand co-
regulatory mechanisms.

As can be seen from the table below, gabling advertising is generally subject to
specific rules (i.e. gambling codes, sometimes selfegulatory instruments), and is usually
not covered under the legislations transposing the AVMSD References can be found in
general requirements for commercial communicationsdealing with the protection of
minors (AT, BE FR, MT, SK). Thesgecific rulesdo not address VSPsxplicitly , but they do
apply to online advertising which includes VSPsOnly three countries indicate that there
are no provisions in place regarding gambling advertising on VSPs (DK, LU, RO).

The protection of minors from exposure to ACCsrelating to the promotion of
gambling is widely ensured through various avenues, priarily by prohibiting gambling
advertising aimed at or targeting minors (e.g. BG, CZ, FI, HU, PT, Sl). In some cases, specific
i nstruments are in place in order (REpMTpIm event
some cases (ES, GR) there is an obligat to establish access control mechanisms for
minors. Influencing minors to participate or suggesting gambling to minors is mentioned
in two cases (CY, FR).

As far as the protection of consumers is concerned, the rules revolve around
preventing harm and ensuring responsible commercial communication practices such as
prohibitions against denying the gambling character of the game (AT); glorifyingor
presenting gambling in a positive way (FI, NL); promoting excessive gambling or
exaggerating the chances of wnning (AT, BE NLDE, FR, HU, Sl)¢claiming that winnings
may depend on knowledge or other factors that the consumer can influence (Slinking
gambling to social acceptance, succes®r the resolution of financial and other problems
(CY, EE, HU, PTYr giving the impression that a game of chance could be a legitimate
source of income (CZ, FR, HUDther responsible commercial communication practices
stipulate that gambling advertising should be socially responsible andhould not mislead
orpreyuponpeo pl eds vulnerabilities (HU, NL, UK) .
gambling (CZ, FR, LT, PL) and responsible behaviour (EE, ES) are prescribed in some
instances, including warnings aimed at preventing the access of minors such asan
indication of the legal age for gambling (BE NL). In Croatia, VSPs asbligated to indicate
to minors that they are using a game of chance.

Finally, in some instances bans on gambling advertising appy as in the case of
games of chance whose operation has notden authorised (BE FR, SE), or a general
prohibition against advertising gambling including in online media/VSPs (I except for
promotional and/or informative activities related to gambling and LT 3 except for names
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and trademarks, LV, NO, P& except for sports bets). In Croatiathe advertising of games
of chance from foreign countries is prohibited.

An interesting case in relation to gambling advertising on a VSP provider is reported
by Italy, where the legislation prohibits direct and indirect gamblng advertising
(advertising for games with cash pdes) and provides for several levels of liability,
depending on the actor involved (client, owner of the medium where the adertisementis
disseminated,or the organiser of the event). Based on this provien, in August 2022, the
regulatory authority Agcom sanctioned a company for having disseminated prohibited
gambling advertising on its website and itsfive related YouTube channels with &2UR700
000 administrative fine. In addition, the regulator establisheda precedent by sanctioning
the VSPYouTube which was held responsible for not removing the illegal content in
question, as the holder of a specific partnership contract with thecontent creator (a
cGveri fiegd. phnt aBUWRr50 000 administratige fine, YouTube was issued a
notice and takedown order for the removal of 625 illegal pieces of content, as well as a
notice and staydown order for similar content from the same creator, intended to prohibit
the future dissemination and uploading of similar unlawful content.

Table 16. Gambling, betting, tipsters, etc.

- Gambling, betting, tipsters, etc.

No specific provisions in place: DK, LU and RO

AT Gambling legislation provides for requirements ofesponsibleadvertising
VSPs obligatedto comply with gambling legislation, which prohibits advertising for games of
BE FR chance whose operation has not been authorisedind sets out conditions for advertising of

gambling operated by means of information society instruments

VSRB obligated to comply with legislation for advertising for gambling and betting via
BE NL information society instruments. Selfregulatory instruments also apply, containing rules for a

responsible gambling policy that informs playersand prevents excessive gambling

Ban on gambling advertising aimed at minors from the gambling legislation appés. General

BG rules regarding commercial communications for gambling laid down by a selfegulatory
instrument
General restrictions under betting legislation e.g. notonnecting betting to social acceptance,
CcY success or resolution of problems, influencing minors to participate, exceeding the limits of

honesty and decencyetc.

10 See press release athttps://www.agcom.it/documents/10179/27565255/Comunicato+stampa+028-
2022/30ce2d6ccf87-48d2-9794-d27e54e4b540?version=1.1

11 It should be noted that Article 41 (7) of the AVMS Code provides Agcomith powers with regard to
commercial communications disseminated by VSPs which are operating in Italy but are subject to the
jurisdiction of another member state These limitations are provided for the following purposes: a) the
protection of minors from content that may harm their physical, mental or moral development (pursuant to
Article 38, paragraph 1; b) the fight against incitement to racial, sexual, religious or ethnic hatred, as well as
against the violation of human dignity; and c) the protectionof consumers, including investorsAs this provision

is not stipulated by the revised AVMSD, ltaly has notified this provision to the European Commission
(n.2021/676) before its entry into force without exceptions being raised by the European Commissiofurther
details are available at:
https://ec.europa.eu/growth/tools-databases/tris/it/search/?trisaction=search.detail&year=2021&num=676
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- Gambling, betting, tipsters, etc.

Ccz

DE

EE

ES

Fl

FR

GR

HR

HU

LT

LV

MT

NL

NO

PL

PT

Advertising legislation contains restrictionsin terms of responsible gambling and protection of
minors. Obligatory statement prohibiting participation for minors and display of a prominent
warning about possible addiction

VSPsobligated to comply with provisions of gambling legislation which prescribes restrictions
in terms of responsible gamblingand protection of minors and othervulnerable target groups,
with and a watershed between 6 a.m. and 9 p.m. fdnternet advertising of virtual slot machine
games, online poker and online casino games

Gambling legislation provides for restrictions in terms of responsible gambling Display of a
textual warning about gambling not being a suitable means for solving financiaproblems and
responsible behaviour is obligatory

Permitted only for accounts or channels whose main activity is the offering of information or
content on gaming activities, provided that they establish access control mechanisms fol
minors, as wellas the periodic dissemination of messages on safe and responsible gaming
Gambling legislation provides for the prohibition of gambling marketing targeted at minors,
and stipulates conditions in terms of responsible gambling

Obligation to include warning about the risks of gambling and a clickable link to the website of
the gambling help line; restrictions in terms of responsible gambling and protection of minors
Commercial communication for games of chance offered over thénternet permitted only on

t he pr ov isatial meflia acoounts, provided that the access is blocked for persons unde
the age of 21

General ban oncommercial communicationsof games of chance from foreign countries apply.
Product placement of gambling and betting products is prohibited. VSPs obkded to indicate
to minors that they are using games of chance

Prohibited for children and minors andwithout the authori sation of the state tax authority. Self
regulatory instrument stipulates restrictions in terms ofresponsible gambling andmisleading
information

No specific rules in place for VSPs yet. Setegulatory instrument requires thatall marketing
communications for gambling services or products contain a message to encourage responsib
gambling and direct people to a source of information to this end

General banon commercial communicationsfor gambling apply, except for the use of the
gambl i ng br anddsor domant riames tofi onlme veelbsigesfsr promotional
purposes

General prohibition of gambling advertising, with the exception of the names, trademarks and
types of gambling. Prohibition to publish any information related to gambling on websites
intended for persons under the age of 18. Obligatory warning notice about dangers of addictior
or pathological gambling

General prohibition of advertising of gambling outside of gambling premises, including in
online media, apply

General prohibition of commercial communications which might cause physical, mental or
moral detriment to minors apply. Product placement of gambling products is prohibited
between 06 a.m.and 7 p.m.

Self-regulatory instrument applying to advertising by the operators of online games of chance
stipulates requirements in terms of responsible gambling

General prohibition of marketing of gambling services, including on VSPs, apes
Generalprohibition of commercial communications for gambling and hazardous games apipk
for all types of media services and VSRsxcept for sports mutual bets underthe conditions
related to protection of minors and responsible betting, with obligatory warningdisplays
Advertising legislation stipulates conditions under which gambling and betting advertising is
permitted, in terms of protection of minors and responsible gambling
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- Gambling, betting, tipsters, etc.

VSPs are prohibited from entering into or facilitating anagreement on sponsorship or product
SE placement in user-generated contentor TV programmes if they relate to,nter alia, gambling
products offered by a company without the necessary licence
Advertising legislation provides rules in relation to advertising of games of chance including
online gambling, in terms of protection of minors and responsible gambling
No specific provisions in place, general prohibition of commerciatommunications which might
cause physical, mental or moral detriment to minors apply
Self-regulatory instrument, drawing on the provisions of gambling legislation, and applying to
UK online advertising including on VSPs, provides rules aimed aensuring that gambling
advertising is socially responsible, protects minors, and does not prey upon vulnerabilities

Sl

SK

Source: Analysis of the responses to the European Audiovisual Observatory studprestionnaire

353. Environment al orprodugts e eny

The expressions "environmental claims" or "green claims" refer to the practice of suggesting
or otherwise creating the impression (in the context of a commercial communication,
marketing or advertising) that a product or a service is environmentdf friendly (i.e. it has

a positive impact on the environment) or is less damaging to the environment than
competing goods or services. This may be due, for exampli its composition, the way it
has been manufactured or produced, the way it can be disped of or the reduction in
energy or pollution which can be expected from its useWhen such claims are not true or
cannot be verified this practice can be described as "greenwashing".

The principles and standards pertaining to the use of environmental laims in
advertising are contained in the Unfair Commercial Practices Directive, which provides for
the obligation to present green claims in a clear, specific, accurate and unambiguous
manner, to ensure that consumers are not mislead, as well as to promwdhe evidence to
support such claims. Requirements for selfleclared environmental claims (including
statements, symbols and graphics) regarding products are furthermore contained in the ISO
14021:2016 standard?

The rules applicable tq inter alia, VSP advertising containing environmental or
cgreeny claims for product s, are based on
territories covered by the report, and range from seffegulatory instruments to rules
contained in advertising legislation or legislation on unfair commercial practices. France
has introduced an obligation for a media regulatory authority to promote codes of conduct
(climate contracts) with an objective to reduce commercial communications that have a
negative effect on the environnent, including preventing commercial communications that
contain greenwashing.

12 EC Guidance for the implementation/application of Directive 2005/29/EC on unfair commercial practices,
https://eur-lex.europa.eu/legatcontent/EN/TXT/?uri=celex:52016SC0163

13 1SO 14021:2016 Environmental labels and declarationg Self-declared environmental claims (Type I
environmental labelling), https://www.iso.org/standard/66652.html|
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Generally, false or exaggerated environmental claims fall within the scope of
misleading advertising or commercial practices (BE NL, BG, EE, NL, PL), including being
misleading by omitting or concealing information on environmental impact (DK). In
addition, there are requirements for environmental claims to be clear, understandable and
justified (HU, UK) as well accurate, relevant and verifiable (IT, LV), including the obligatio
to provide evidence for such claims (BE NL, BG, EE, HU).

In two instances (AT, DE), there are no specific provisions on environmental claims,
but the general rules on misleading advertising and advertising prejudicing the interestof
consumers apply. @ specific provisions on this issue exist in 16 cases (BE FR, CY, CZ, ES,
Fl, GR, HR, LT, LU, MT, NO, PT, RO, SE, SI, SK).

Tablel7. Environmental or cgreeny claims for products

- Environmental or cgreeny cl ai

No specific provisions in place: CYCZ, ES, FI, LT, LU, MT, NO, PT, ROasESI
Prohibition of providing misleading information under legislation against unfair competition

AT
apply

BE FR No specific provisions in place, subject to seffegulation

BE NL Covered by selregulatory instruments in relation to misleading advertising through false
environmental claims, and prohibition to use claims referring to environmental effects

BG Covered by seHregulatory instrument in relation to misleading advertising through false or
exaggerated environmental claims without convincing evidence

DE No specific provisions in placeprovisions on misleading advertising and advertising prejudicing
the interest of consumers apply

DK Covered by provisions on misleading actions in commercial communications in the marketing
practices legislation that appliest o envi r onment al or Ggreeny
Advertising |l egislation prescrifhesemnidadtyde>

EE safed and similar may not be used if there

misleading advertising also apply

Regulatory authority is in charge of promoting codes of conduct (climate contracts) with an
FR objective to reduce commercial communications that have a negative effect on the
environment, including preventing commercial communications that contain greenwashi
No specific provisions deal with this issue, subject to possible inclusion in the envisagec

GR national code of conduct on commercial communications in VSPs

HR No specific provisions in place, subject to selfegulation
Self-regulatory instrument stipulates requirements for environmental claims to be clear,

HU understandable and justified and to refer to environmental benefits only based on
environmental impact assessment

IE No specific rules in place for VSPs yetSelf-regulatory instrument requires that marketing
communications do not mislead consumers about the environmental benefit of a product

T Rules on unfair commercial practices prohibit the use of environmental claims that are basec

on misleading information or are not strongly substantiated

Greenwashing is prohibited by law as an unfair commercial practice. Ndpinding guidelines
LV provide for a list of requirements for environmental claims such as being accurategrifiable,

evidence-based etc.
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- Environmental or cgreeny cl ai

Self-regulatory instrument on environmental advertising requires it not to be misleading visa-
NL vis the environmental aspects of productsand not to use environmental designations and
symbols unless the origin of the designation or symbol is clear
Self-regulatory instrument for advertising requires commercial communications referring to

PL environmental protection not to be misleading

SK No specific provision in place. Legislation on environmental labelling of products stipulateshe
conditions under which a product may receive an environmental mark

UK Self-regulatory instrument, applying to online advertising including on VSPs, contains

provisions aimed at ensuring that green claims are clear and justified
Source: Analysis olie responses to the European Audiovisual Observatory stasddaliestionnaire

3.6. Self- and coregulation and enforcement

This section aims at identifying the legal framework and practice for seffor co-regulatory

schemes and measures regarding commercigommunications on VSPs, inclding the

identification of bodies in charge of selfregulatory, co-regulatory and enforcement
powers with regards to commercial communications and/SPs as well as the scope of
their activities with regards to commercial communications andVSPs

3.6.1. Context of establishment and legal background

The role of self and coregulation in delivering a high level of consumer protection is welt
recognised by the revised AVMSD, as pointed out in its Recital (13):

it Measures a i m@g deneralt publi cirfterest vobjectives in the emerging
audiovisual media services sector are more effective if they are taken with the active support
of the service providers themselves.

According to Article 4a (1) member states

shall encourage the usd ao-regulation and the fostering of selégulation through codes
of conduct adopted at national level in the fields coordinated by the directive, to the extent
permitted by their legal systems.

According to Article 28b (2) member states

[ #] s h al lthe ese ofcaregudatipe and the fostering of sefégulation through
codes of conduct as provided for in Article 4a(1) aiming at effectively reducing the exposure
of children to audiovisual commercial communications for foods and agesrcontaining
nutrients and substances with a nutritional or physiological effect, in particular fat,trans
fatty acids, salt or sodium and sugars, of which excessive intakes in the overall diet are not
recommended. Those codes shall aim to provide thath audiovisual commercial
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communications do not emphasise the positive quality of the nutritional aspects of such
foods and beverages.

Areas in which self and coregulation are particularly encouraged include inappropriate
ACCdor alcoholic beverages andACCdor HFSS foods and beverageshere the regulation
is aimed at effectively reducing the exposure of minors to suchACCs, as higlighted by
Article 28b when dealing with VSPsFurthermore, it is stipulated that caregulation should
be encouraged for the purposes of implemenig the measures that VSPs are required to
ensure in terms ofthe protection of minors and the general publi¢ co-regulation should
also be encouragedor the purposes ofcompliance with the requirements with respect to
ACCswhether or not marketed, sold or arranged by those VSPs.

The above, howevershould not be understood as obligingmember statesto set up
self- or co-regulation regimes, or both, nor to disrupt or jeopardise current cagegulation
initiatives which are already in place inmember statesand which are functioning effectively
(Recital 14).

The table below offers an overview ofthe legal backgroundfor the establishment
of self- and co-regulatory body(ies) as regards selfand co-regulatory codes,, showing that
the territories covered inthisreporth ave i ndeed applied the AVMSDds
these mechanisms. Whereas selfand coregulation are merely encouraged in some
instances (e.g. BG, CY, GR, HR, LU, MT, PT, RO), other countries have introduced an
obligation for VSP providers to engage in selfegulation, asfor example in the Netherlands
where VSPs are required to adopt and apply a cod# conduct basedon the measures laid
down in the revised AVMSD, as well as to respect the obligations stemming from the self
regulatory Advertising Code. In the same vein, the role of regulatory authorities is in some
cases seen toinvolve encouragng, promoting, initiating or facilitating self-regulation,
whereas in others the regulators have a legal obligation to do so. The level of regulatory
engagement, however, differs, and covers the obligation to facilitate the development of
self-regulation and to cooperate with selfregulatory bodies (CZ),the obligation to
financially support their proper development and functioning (AT), to fosterthe
development of codes of conduct (FR, IT) andiltimately, to give designation powers in a
fully -fledged co-regulatory system (UK). Finally, some legal frameworks do not include self
or co-regulatory measures regarding commercial communications on VSPs, such as in
Germany where seHregulation related to commercial communications is not enshrined in
law and is driven by the private sector.

Table 18.  Context of establishment and legal background

- Context of establishment and legal background

Media service providersobligated to establish and adhere to guidelines regarding audiovisual

AT commercial communications related to alcoholic beverages and HFSS products

Regulatory authority tasked with promoting selfregulation in commercial communicationsupon
request, it must grant arecognised institution of self-regulation in the field of commercial
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- Context of establishment and legal background

BE FR,
BE NL

BG

CY

(674

DE

DK

EE

ES

FI

FR

GR

HR

HU

communication in the media or in the field of protection of minors an annual subsidy to cover
the costs incurred

Self-regulatory body is responsible for examiningvhether commercial communication complies
with the relevant legislation and self-regulatory codes

Self- and coregulation are to be encouraged through codes of conduct and standards, wher
appropriate and relevant, including in areas of protection of children in advertising, as well as
other standards related to the AVMSD implementation

Regulatory authority to encourage media service providers to promote the use of egegulation
and the fostering of selfregulation through codes of conduct at a national level

For the purposes of the implementation of the measures that the VSPs should apply, the use ¢
co-regulation is encouraged, as well as caegulation and selfregulation aimed at effectively
reducing the exposure of children to unhealthy foods on VSPs

Regulatory authority to facilitate the development of self-regulation and to cooperate, within the
scope of its competence, with selregulatory bodies

There are no explicit or specific references to systems of selaind co-regulation in the context
of commercial communication on VSPs. Gregulatory systems enshrined in law concern
telemedia in relation to due diligence obligations and youth media protection, and not
commercial communications. Selregulation related to commercial communications is not
enshrined in law and is driven by the private sector

The legal framework does not include self or co-regulatory measures regarding commercial
communications on videasharing platforms

Implementing legislation stipulates that media services and VSPs can enter into sefégulatory
schemesestablishing content requirements as a code of conduct

There are no clearly designated seifor co-regulatory bodies in this area at this stage

Self-regulatory bodies established to protect and support media freedoms and responsible
advertising

Regul atory authority required by | aw to fo
Behavioury, the climate contracts, and the
VSPswith regard to the obligatory measuress- all currently in preparatory phase

VSPs encouraged to adopt national codes of conduct in order to further protect consumers an
minors, as well as public health and fair competition. Regulatory authority is given the
competence to initiate the process for thedrafting of a code with regard to matters relating to
the implementation of the obligatory VSP measures

Regulatory authority encouraged to use caegulation and promote selfregulation through codes
of conduct to effectively prevent excessive consumption by minors of food and beverages tha
are not recommended for them

Regulatory authority may authorise the selregulatory body, under an administrative agreement,
to perform self-management tasks. It is envisaged that selfegulation is recognised by the
Hungarian Parliament in the preamble to the Act on fundamental condions of economic
advertising activities and the Act on prohibiting unfair commercial practices towards consumers

Legislation provides for a system of ceregulation by providers of ondemand audiovisual media
services, including the creation of codes of conduct. This applies to VSPs only when they provic
an on-demand service The OSMRAct 2022 allows for regulatory authority to cooperate with, or
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- Context of establishment and legal background

give assistance to in establishment or administration of a selfegulatory system, including the
preparation of standards

Regulatory authority, uponconsulting the committee for the application of the self-regulatory
code on media and minors, must promote forms of coegulation and self-regulation through the
adoption of codes of conduct. It is also responsible for adopting guidelines and setting out
principles on which said codes of conduct should be based

The need for the codes of conduct in relation to commercial communications is recogsgd in
implementing legislation, in particular with reference to exposure of children to commercial

LT communications for HFSS foods and beverages. Advertising legislation also establishes tf
requirements for the use and responsibilities of advertising actities, and defines relevant
self/regulatory measures, including codes of conduct

Regulatory authority is to encourage ceregulation and selfregulation, based on codes of
LU conduct prepared by audiovisual media service providersyideo-sharing platform service
providers or organisations representing them

VSPs must draw up a publicly available code of conduct in which they indicate the basi
LV principles of the activity, the accepted conditions of ethical activity, and theregulations on
inappropriate audio and audiovisual commercial communications

Regulatory authority to encourage the use of caegulation and the fostering of selfregulation
MT through codes of conduct aiming at effectively reducing the exposure ofhildren to audiovisual
commercial communications for HFSS

VSPsobligated to adopt a code of conduct on the measures laid down in the revised AVMSD an
NL to apply this code of conduct and these measures to the VSP. In addition, VSPs abdigated to
respect the obligations stemming from the selfregulatory Advertising Code

NO Revision of legislation concerning VSPs is pending

Media service providers and VSPs can create or accesgles of conduct visa-vis unfair market
PL practices. Regulatory authority, in cooperation with the relevant minister, initiates, supports and
promotes the creation of codes of conduct

Regulatory authority to encourage the adoption of ceregulation, self-regulation and cooperation
PT mechanisms between the various television operators, edemand audiovisual services and VSF
providers

The use of ceregulation and self-regulation through codes of conduct is encouraged for VSPs ir

R relation to HFSS foods and beverages

Regulatory authority has a general obligation to cooperate with other relevant authoritieslt is
SE further tasked with contributing to and assisting with systems for ceregulation regarding the
appropriate measures VSP providers must take

Self-regulatory instrument does not refer to VSPs, but this mechanism should be updated in 202!

= to include VSPs

Implementing legislation provides for the possibility that the supervision over the observance of
SK obligations may also be carried out by means of a code enforced by a sekgulatory body and
registered by the regulator

Regulatory authority to encourage and promote seifegulation and giveit designation powers.

UK Ofcom has designated the Advertising Standards Authority (ASA) to carry out duties related |

the regulation of audiovisual commercial communications including @ VSPs.This includes
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- Context of establishment and legal background

drawing up guidance and rules, handling complaints, and referring negompliance to Ofcom.
This coregulatory arrangement covers all advertising sold or arranged by VSPs, or audiovisu
media service providers. Ofcom retains direct @rsight over the appropriateness of the measures
taken by VSPs to ensure commercial communications not sold or arranged by the VSP al
complies with the law and standards.

Source: Analysis of the responses to the European Audioisarvatory standaisedquestionnaire

3.6.2. Stakeholders involved

Self-regulation in the field of advertising has long been established and functioning in
many of the territories covered, as the overview of stakeholders presented below illustrates.
Some of theexisting self-regulators have extended their field of operation to VSPs- such

as the ASA inthe UK, the German Advertising Council, or the Advertising Council iRL In
some instances, the VSPs do not affiliate formally with the selfegulator, but state that
they will respect its decisions (NL), whereas in other territories (e.g. ES, RO, SK) the existing
self-regulatory bodies do not cover VSP obligations.

The identified stakeholders for the purposes of ensuring compliance with AVMSD
requirements, in addition to regulatory authorities and VSP providers themselves, include
the health and food safety authority (AT)the consumer protection authority (LT), child
protection authorities and associations (AT, IT, FR), food industry companies and advertisers
(FR).

Table 19.  Stakeholders involved

- Stakeholders involved

Werberat (Advertising Standards Council)

Association for selfregulation of audiovisual media for the protection of minors in commercial

AT S

communications

Agency for Health and Food Safety

The Communication Centre the professional organisation that unites and represents the various
BE FR, actors of the communication sector and organises the selfegulation of advertising in Belgium.

BE NL The Jury on Ethical Practices in Advertising (JER)e independent selfregulatory organisation of
the Belgian advertising industry established within the Centre

The National Council for SelfRegulation (NCSR), an independent body for the salégulation of

BG . : L
advertising and commercial communications
CY N/A
cz Representatives of AVMS providers, edemand AVMS providers, selfegulatory bodies and

regulatory authority
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- Stakeholders involved

DE
DK

EE

ES

Fl

FR

GR

HR

HU

LT

LU
LV

MT

NL

German Advertising Council
N/A
Estonian Broadcasting Union (ERL), representing the interests of radio and television organisatiot

Estonian Media Enterprises Association (EML), an organisation acting in the commiaterest of
the media, whose members include newspapers, magazines, portals, TV and radio channel

Confianza Online, a seHregulatory organisation which aims to ensure a trusted and transparent-e
commerce, including interactiveadvertising, but is currently not identified as a self or ceregulatory
body in relation to VSPs

The Finnish Council for Mass Media (CMM) and the Council of Ethics in Advertising, as well
industry representatives

Regulatory authority (Arcom), Child Protection Associations, VSPs, food industry companies ai
advertisers

SEE, an independent national selfegulatory organisation of the Greek advertising industry,
gathering free-to-air radio and TV stations, payTV platforms aswell as the Association of
Advertising Companies of Greece, the Association of Advertisers of Greece and any ott
representative organisation of advertisers

The Croatian Association of Communications Agencies (HURA), a-setjulatory body in the field
of advertising and market communications

The two Hungarian VSP services are members of the Association of Hungarian Content Provide
signatories to the Caregulatory Code of the Association of Hungarian Content Providers and the
Advertising Ethics Code

On-Demand Audiovisual Services Group (ODAS) under the auspices of the Irish Business i
Employers Confederation (IBEC), comprising the Advertisers Association of Ireland (AAl), 1
Institute of Advertising Practitioners in Ireland (IAPI)the Advertising Standards Authority of Ireland
(ASA), and a representative group of broadcasters, telecommunication companies and othe
service providers

The Committee for the Application of the Self-regulatory Code on Media andMinors
Italian Childhood and Adolescence Authority
Providers of VSP services

The State Consumer Rights Protection Authority, responsible for the enforcement of consume
policy and protection

The Ethics Commission on Public Information
The Lithuanian Marketing Association (LiIMA)
Not identified yet
Not identified yet

The media service providers, videsharing platform service providers or organisations
representing them, in cooperation, as necessary, with other sectors such as industry, trad
professional and consumer associations asrganisations

The Advertising Code Foundation deals with the selfegulation system of advertising in the
Netherlands, representing both the advertising industry and consumers. VSPs do not affiliat
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- Stakeholders involved

NO

PL

PT

RO

SE
Sl

SK

UK

formally with them, but the main VSPs have stated that they will respeicthe decisions of the
Advertising Code Committee

The Norwegi an Adyv anihtérestomanigatioh foisadvertisars ananmarketers
The Norwegian Media Businesses' Associatipthe media trade and tariff organisation

The Food and Drink Industry Professional Practices Committee (ME&¥elf-regulatory body which
consists of representatives of food manufacturers and food suppliers

The Advertising Council comprises entities active in the advertising market. Following
implementation of the revised AVMSD, the Code of Ethics in Advertising now refers to commerci:
communications made available on VSP platforms. Therefore, more and more VSP providers w
beinvi ted to take part in the Councilds actiyv

Various television operators, ordemand audiovisual services and VSP providers

There are no selfregulatory bodies involved in selfregulatory mechanisms pertaining to
obligations of VSPs

Romanian Advertising Council (RAC)
The Media Ethics Board (MEB), composed of representatives of the public and industry stakeholde
Advertisers and advertising agencies

Currently there are no selfregulatory bodies for VSP®perating in Slovakia, because the Act on
Media Services was only approved in 2022. Implementing regulations regarding se¥gulatory
mechanisms and seHregulatory bodies are currently under preparation

IAB Slovakia a self-regulatory association for onine advertising, whose membership includes
publishers, media agencies, tech platforms, advertisers and other important online market subject:

The Commission for the Protection of Minors, established as a special body of-cegulation for the
protection of minors

The ASAthe independent authority set up by industry that administers the seHregulatory codes
related to advertisement and commercial communications

The Committee of Advertising Practicg CAP)the self-regulatory body that creates, revises and
enforces the aplicable codess- in this respect, the CAP Code. CAP's members include organisatiol
that represent the advertising, sales promotion, direct marketing and media businesses, whic
agree to comply with the CAP Code

Source: Analysis of the responses to Ehegopean Audiovisual Observatory standsgdquestionnaire

3.6.3. Scope and objectives

Besides the general standards of commercial communicationwhich include ethical
principles, principlesregarding the protection of minors and consumer protection, that are
usually covered by selfregulatory instruments in the field of advertising, many countries
have envisaged measures aimed at effectively reducing the exposure of minors A&CCdor
HFSSfoods and beveages (AR, CY, CZ, FR, HR, IT, LV, MT, NO, RO, Skye§alhtion
concerning inappropriateACCdor alcoholic beverages is mentioned in three cases (AT, CZ,
SK), whereas the implementation of measures will be dealt witlby the VSPs themselvem
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four cases (CY, HU, IT, UK). Some other areas to be targeted by sekjulation in connection
with commercial communications on VSPs are mentioned: influencer marketing (BE FR, BE
NL, NO), negative impact on the environment anthe prevention of greenwashing (FR)yand
consumer protection (LT, PT).

Table 20.  Scope and objectives

- Scope and objectives

- Inappropriate audiovisual commercial communications for alcoholic beverages

AT - Audiovisual commercial communications for HFSS foods and beverages
- Supervision of compliance with the guidelines on influencer marketing (apply to influencers

BE FR, insofar as they are engaged in a commercial relationship)

BE NL - Determining whether commercial communication is in conformity with legislation and
relevant self-regulatory codes

BG Protection of children in advertising, as well as other standards related to the AVMSL
implementation

cy - Implementation of measures by VSPs
- Audiovisual commercial communications for HFSS foods and beverages

cz - Inappropriate audiovisual commercial communications for alcoholic beverages
- Audiovisual commercial communications for HFSS foods and beverages

DE Self-regulation in the field of commercial communications applies across all media and thus
also to VSPs

DK N/A

EE N/A
The Code of Ethics forecommerceandnt er net advertising incl:1

ES i.e. providing a stamp onwebsites indicating ethical and professional conduct, as well as
arbitration and dispute resolutions

Fl - Interpreting good professional practice and defending freedom of speech and publication

- Good marketing practices

- To reducechildren's exposure to commercial communications for HFSS foods and beverage

- To reduce commercial communications that have a negative impact on the environment
FR particularly in terms of greenhouse gas emissions, damage to biodiversity and use of nature

resources, as well as those that contain "greenwashing"

- To protect children under 16 from commercial use that could harm their rights and dignity

GR Protection of consumers, minors, public health and fair competition
- Prevention of excessive consumption by minors of HFSS foods and drinks
HR - Direct marketing and digital market communications (e.g. separation of commercial, editorial

and usergenerated content)

- Control of measures taken by VSP providers regardimgmmercial communications organised,
marketed by the platform providers and disseminated by users

- The Code for Ordemand Servicessponsorship, product placement, community standards,
protection of minors, accessibility, rights, and Europeamworks

IE -The ASAl ds Code of Standards for Advertis

that marketing communications in the media and sales promotions should be legal, decent
honest and truthful and should not mislead the consumer

- Effectively reducing the exposure of minors under the age of 12 to audiovisual commercia
communications relating to HFSS foods and beverages

HU
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- Scope and objectives

- Protecting minors from content which may impair their physical, mental or moral
development; and the general pulic from content containing incitement to hatred, violation of
human dignity, constituting an activity which is a criminal offence

- Compliance with the rules on advertising

LT Ethical norms, protection of consumer rights and fair competition

LU Not identified yet

LV Audiovisual commercial communications for HFSS foods and beverages
MT Audiovisual commercial communications for HFSS foods and beverages

Rules for the content of advertisements, applicable to all types ofdvertising offline, online
and outdoor advertising

- To contribute to good and responsible marketing practices by those who work with influencer
NO marketing. The aim is to reduce undue attention to body, beauty and outward appearance

- Audiovisual commercial communications for HFSS foods and beverages

To create, promote and protect the principles that should be followed by entrepreneurs engagec

NL

PL in advertising activities

PT Protection of human rights and the protection of children and youth, consumer protection

RO Audiovisual commercialcommunications for HFSS foods and beverages

SE The rules apply to VSPs when they provide their own content or edit the content of the content
providers

S| Providing for the respectof creative freedoms in advertising, within the framework of abidance
by professional principles

SK - Inappropriate audiovisual commercial communications for alcoholic beverages

- Audiovisual commercial communications for HFSS foods and beverages
To ensure compliance with the general advertising requirements and provisions on prohibitec
UK and restricted products, as well as general advertising and transparency requirements fc
advertising which is (or not) marketed, sold or arranged by VSPs
Source: Analysis of the responses to the European Audiovisual Observatory ssauttprelstionnaire

3.6.4. Code(s) of conduct

Article 4a (1) setsout the criteria that codes of conduct should fulfil:

(a) be such that they are broadly accepted by the main stzlkelns in theMember states
concerned;

(b) clearly and unambiguously set out their objectives;

(c) provide for regular, transparent and independent monitoring and evaluation of the
achievement of the objectives aimed at; and

(d) provide for effective enflgment including effective and proportionate sanctions.

As mentioned previously, seHregulation in the field of advertising has long been
established and functioning in manyof the territories covered, with codes of conduct in
place that relate to ethical rules to be respected by a wide range of stakeholders across the
advertising industry (see also under 4.1.1.). Some of the instances in which the already
existing self-regulatory instruments have been extended to VSP providers have been
mentioned above (DE, PL), and there are additional examples such as the Croatian Canfe
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Advertising and Marketing Communications, applicable to all marketing actors (influencers,
bloggers, vloggers, tech companiesetc), and all media and communicatios platforms,
including social networks. In terms ofthe scope of existing codes of conduct, thee are
either general (i.e. setting broad standards for advertising and commercial
communications), or sectorspecific such asthose relating to food or alcoholic drinks (BE
FR, BE NL, FR, NO), environmental aspects (BE FR, BE NL, FiRg commercial use of the
image of children (FR). Other softaw instruments should also be mentioned in this regard
such as recommendations and guidelines (BE FR and BE Nbn influencer marketing; EE
3 advertising on social media).

However, many territories are stillin the early stagesof establishing self-regulation
for VSP providers and no codes of conduct apply to them specifically yet (e.g. CY, DK,
LU, LV, MT, PT, SK).

Table 21. Codes of conduct

- Codes of conduct

No codes of conduct applying to VSPs yet: CY, CZ, DK, LU, LV, MTariSK
The code of conduct of a seHregulatory body in the field of commercial communication in the
media must contain provisions oninappropriate audiovisual commercial communications for
alcoholic beverages and audiovisual commercial communications inappropriate for children fo
HFSS products
- International Chamber of Commerce (ICC) Advertising and Marketi@@mmunications Code
BE FR, - The other codes can be divided into sectoral (e.g. relating to food or alcoholic drinks) anc
BE NL intersectoral codes (e.g. theenvironmental Advertising Code), as well as recommendations (e.g.
on influencer marketing or advertising for weght loss products)
- National ethical rules for advertising and commercial communication. The code should be
observed by all operators in the advertising industry in Bulgaria, whether as advertisers
marketers, advertising practitioners oragencies, in the media, or in related functions. The code
applies to all forms of advertising and other commercial communications and sets the standard:
of ethical conduct
- Codes of conduct to be drawn up by VSPs envisaged in legislation

DE The Advertising Code of the German Advertising Council

- The Estonian Consumer Protection and Technical Regulatory Authority (TTJA) has isst
universal guidelines for ad delivery that apply to all platforms. These are detaileéxplanations
of how the rules in the Advertising Act should be implemented. Also, guidelines for advertising

AT

BG

EE on social media are introduced, clarifying that all requirements and restrictions arising from the
Advertising Act also apply to advertising publited on social media
- The legal requirements for the codes of conduct follow those prescribed by the AVMSD

ES The Code of Ethics deals with protection of personal data,-eommerce with consumers, digital

advertising, protection of minors andadolescents
Fl Basic Agreement of the Council for Mass Media
-cCode of good behavioury by the VSPs wit
undertake by law
- Charter for VSPs on the commercial use of the image of children under 16 anline platforms
- Code of Good Administrative Behaviour by VSPs, which also applies to VOD and TV servic
concerning the reduction of children's exposure to commercial communications for HFSS food
and beverages

FR
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- Codes of conduct

GR

HR

HU

LT

NL
NO

PL

RO

SE

Sl
UK

- Climate contractswith the objective to reduce commercial communications that have a negative
effect on the environment

- Codes of conduct to be adopted by VSPEhe legal requirements for the codes of conduct follow
those prescribed by the AVMSD

- Greek Best Practice Guide oBigital Marketing, adopted by SEE

The Code for advertising and market communications, applicable to all marketing actors
(influencers, bloggers, vloggers, tech companies ...), and all media and communication platform
including social networks. The legal requirements for the codes of conduct follow those
prescribed by the AVMSD

- Hungarian Advertising Ethics Code

- Coregulatory Code of the Association of Hungarian Content Providers

- Code for Ondemand Services

- Code ofStandards for Advertising and Marketing Communications

The Advertising Standards AuthoritylAP) Code

- Code of Ethics in providing information to the public of Lithuania

- Code of Ethics for Advertising

Dutch Advertising Code

Code for marketing of food and drink aimed at children

The Code of Ethics in Advertising refers broadly to all commercial communications, inclusive o
the communications disseminated on VSPs

Code of Advertising Practice

Self-regulatory measures include ethical rules for the press monitored by the Public Medie
Ombudsman (PMO) and the Media Ethics Board (MEB) as well as the Swedish Advertis
Ombudsman

The Slovenian Advertising Code, covering all types @fdvertising

The CAP Code is the rule book for nebroadcast advertisements, sales promotions and direct
marketing communications

Source: Analysis of the responses to the European Audiovisual Observatory stauttprelstionnaire

3.6.5.

Role of the (self-)regulatory bodies

The roles of different bodies in the selfregulatory system are diverse across the territories
covered by the report and range from ensuring representation and lobbying for membefs
interests, drawing up codes of conduct, handlingcomplaints and issuing decisions in out
of-court redress proceduresetc., as presented in greater detail in the table below.

The first concrete examples of decisions issued by a setegulatory body come from

the UK: in 2022, the ASA banned an agrtisement on Twitch livestream for misleading
advertising and upheld six complaints about commercial communicatios on YouTube for
a number of different reasons. The ASA has also banned multiple posts on Instagram Reel

14 ASA Ruling on Gamer Advantage LLC, availablelgtps://www.asa.org.uk/rulings/gameradvantagelic-a22-
1147415-gamer-advantagellc.html
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and Story for not being identifiable advertisingss, and posts on both TikTok and Instagranm’
for alcohol advertising.

Table 22.  Role of the (self)regulatory bodies

- Role of the (self)regulatory bodies

N/A: CY, DE, DK, FR, LU, LV, MT, PT and RO
Ensures a broad representation of the providers concerned; provides a code of conduct ar
procedures that are generally accepted by key stakeholders ardearly define selfregulatory
AT objectives; ensure effective handling of complaints and enforcement of its decisions, including
the imposition of effective and proportionate sanctions in the event of violations of the Code
of Conduct etc.
The JEP is primarily responsible for overseeing the correctness and fairness of commerc

SE E'E messages to the public and can serve as an owff-court redress mechanism for consumers
against advertisers. Recommendations of the JEP apply to influencer marketiag well
BG The NCSR, after consultations with distinguished professionals, creates, revises and ensures t

voluntary application of ethical standards and good practices in the advertising industry
Self-regulatory bodies are responsible for thecultivation of the services they provide in a form
Ccz conducive to their development and, to this end, undertake in writing to comply with the rules
set out in the code of conduct which they publish
Adoption of related self-regulatory mechanisms, as well as in lobbying for the interests and
rights of members
Mediation and arbitration between consumers and businesses. There is an online disput
resolution system implemented by the Autocontrol Advertising Jury, amdependent advertising
ES self-regulatory organisation, responsible for resolving disputes and complaints in advertising,
and the National Consumer Arbitration Council, responsible for claims relating to consume
issues with ecommerce
Council of Ethics in Advertising issues statements on whether an advertisement or advertising
Fl practice is ethically acceptable, and deals with issues like discrimination, decency and socie
responsibility
To provide for regular, transparent andindependent monitoring and evaluation of the
GR achievement of the objectives set up under the relevant codes of conduct, as well as to ensur
effective compliance by their members
HURA represents its members in lobbying, negotiations on legislation, advocacy, research ar
HR other matters. It has also established the Court of Honour, which is authorised to conduc
proceedings and decide on complaints regarding violations of the Code
The legal responsibilities of VSPs in selfegulatory bodies include: cooperation and entering
into administrative agreements with the regulator National Media and Infocommunications

EE

HU

15 See for instance ASA Ruling on Next Retail Ltd{tps://www.asa.org.uk/rulings/nextretail-ltd-a22-1155318-
next-retail-Itd.html ), ASA Ruling on Charlotte Dawson t/a charlottedawsy
(https://www.asa.org.uk/rulings/charlotte-dawsona21-1122943-charlotte-dawson.html), ASA Ruling on
Myleene Klas (https://www.asa.org.uk/rulings/myleeneklass-a22-1160222-myleene-klass.html)

16 See for instance ASA Ruling on Wild Drinks Group Ltd t/a Whisp Drinkstps://www.asa.org.uk/rulings/wild-
drinks-group-Itd-a22-1145995-wild -drinks-group-Itd.html) or ASA Ruling on Montpeliers (Edinburgh) Ltd
(https://www.asa.org.uk/rulings/montpeliers-edinburgh--Itd -a22-1158777-montpeliers--edinburgh--Itd.html )

17 See for instance ASA Ruling on Au Vodka Ltht{ps://www.asa.org.uk/rulings/auvodka-Itd-a21-1108779-au-
vodka-Itd.html) or ASA Ruling on Halewood International Ltd t/a Tequila Rose
(https://www.asa.org.uk/rulings/halewoodinternational-1td -A19-1019153.html).
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- Role of the (self)regulatory bodies

LT

NL

NO

PL

SE

Sl

SK

UK

Authority (NMHH), preparing codes of conduct, settling disagreementsnd disputes amongst
members, supervising the operations and conduct of entities covered by the code; encouragin
member s to introduce measur es ai med at
commercial communication for HFSS foods and beverages

ASAI processes complaints about the content of an advertisement or promotion that appeare
in the media (including online and digital media), how a promotion was run or in relation to the
receipt of online behavioural advertising without consent, publshing the decisions on its
website

Although the IAP Code is binding on a voluntary basis, the breach of its rules (also by companie
which did not adhere to it) may be deemed as constituting unfair competition, as behaviour
which does not meet market standards of professional ethics

The legislation stipulates that the audiovisual media service providers or their associations mus’
adopt codes ofconduct regarding inappropriate commercial communications for HFSS product:
that are inserted into progranmes for children. When audiovisual media service providers or
their associations do not adopt the codes or do not undertake to comply with them, or th
regulatory authority determines that the codes or their parts are not sufficiently effective, it
may establish mandatory requirements for such commercial communications

The Advertising Code Foundation, besides upholding the applicableself-regulatory
instruments, has also established the Advertising Code Committee, an independent body the
decides after a transparent and swift procedure whether an advertisement conflicts with the
Advertising Code

The Professional Committee foinfluence Marketing and the MFU receive complaints and make
decisions, which are published in the press and on social media

The Ethical Advertising Committee acts upon complaints to deliberate the potential non
abidance by the Code of Ethics il\dvertising, and adopt resolutions in such cases

The Public Media Ombudsman (PMO) handles complaints about the editorial content ¢
newspapers, magazines, broadcast media and their websites and social media, and the Mec
Ethics Board (MEB)over all media publication within the scope of seltregulation, regardless
of the platform used 3 thus also radio, TV broadcasts and web publications

The Advertising Tribunal, which operates under the auspices of the Advertising Chambe
assesses the compliance of advertising with the Slovenian Advertising Code, and make
decisions upon complaints

A self-regulatory body shall enforce a seKregulatory mechanism applied on the basis of a code
of conduct. AVMSD criteria apply

The ASA exercises powers: to determine, following a complaint or otherwise, whether a Notifiec
Service Provider is contravening or has contravened any of thralles; to draw up, and review
and revise as appropriate, interpretive guidance concerning theules; and to carry out,
commission or support (financially or otherwise) research in connection with its Designatec
Duty. For commercial communication that is controlled by the VSP Ofcom acts as the statutor
backstop for the ASA, which is primarily responsib

Source: Analysis of the responses to the European Audiovisual Observatory stauttarestionnaire

3.6.6.

Period of activity

None of the selfregulatory mechanisms or bodieamentioned above have a time-limited
period of activity.
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3.6.7. Role of the regulatory authority inthe co-regulatory
system

3.6.7.1. Regulatory body

The national authority in charge of the regulation of VSPs remains, for the most part, in the
hands of public authorities which have been and are entrusted with regulation of
audiovisual media services, i.e. national media/communications regulatory agencies and/or
relevant government ministries/departments. In some cases (IE, FR, SK) there has been a
shift towards the establishment of new regulatory bodies.In Ireland, for example, the
legislation proposes a comprehensive online safety and media regulation package, which
also envisages the dissolution of the existing national regulatory authority (the
Broadcasting Authority of Ireland) and the establishment of a Media Commission,hich

will oversee the regulation of VSPs, including the responsibilities related to measures which
must be adopted by VSPs. Similarly, the amended legislatioim France provided for a
merger between the current media regulatory authority, the Audiovisual $erior Council
Consei l supér i eAsA) amtdehe HighaAutbority fori tre Wissemination of
works and the protection of rights on the InternetHaut e aut orité pour | a di
et la protection des droits d'auteur simternet HADOPI) forming a new institution, the
Audiovisual and Digital Communication Regulatory AuthorityAutorité de régulation de la
communication audiovisuelle et numériquacom).

The role of regulatory authorities visa-vis self- and co-regulation, beyond the
general requirement to encourage or promote these schemes, includgs some casesmore
substantial involvement in assisting in their establishment and functioning, such as
affording financial support to self-regulatory schemes (AT, HU), or cooperating thia self-
regulatory body and adopting positions or recommendations on their internal rules and
codes of conductat their request (CZ). In other cases, the regulatory authority has a role in
the approval and oversight of the selfregulatory mechanismsby means for example, of
assessing the codes of conduct and providing recommendations on their effectiveness (AT),
reporting on their implementation to the parliament (FR), monitoring their implementation
(IT, SK), or reviewing the effectiveness of the coegulatory system and exercising backstop
powers (UK).

Notwithstanding the revised-addtom&bafien, gener al
according to Article 4a (3) member statesare free to require media service providers under
their jurisdiction to comply with more detailed or stricter rules, dncluding where their
national independent regulatory authorities or bodies conclude that any code of conduct or
parts thereof have provenn ot t o be s uf f Some terntoriesycoverddfhave t | v ey
opted for including this provision in their legislations (BG).

In a few cases, national regulatory authorities are not assigned a specific role in
self-regulation, meaning that selfregulatory bodies operate completely independently (BE
FR, BE NL), or their role is focused on issuing guidance documents that clarify the existing
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legal framework (DE). In one case (ES), promotion of seffigulation and coregulation is

the role of the competent ministry.

Table 23.

AT

BE FR,

BE NL

BG

CY

cz

DE

DK

EE

ES

Role of the regulatory authority visa-vis self- and coregulation

Regulatory bod
- Role visa-vis self- and coregulation

The Austrian
Communications
Authority (KommAustria)

The Council for Electronic
Media (CEM)

The Radio Television
Authority (CRTA)

The Cound for Radio and
Television Broadcasting
(RRTV)

The competent regulatory
bodies for VSPs are
organised on a level of
individual states

The Radio and Television
Board

The Consumer Protection
and Technical Regulatory
Authority (ECTRA)

KommAustria is given an annual budget to promoteself-
regulation in commercial communication. A prerequisite for the
granting of the full amount of the funds available to promote
self-regulation is that the behavioural guidelines of a self
regulation institution regulate inappropriate audiovisual
commerdal communication for alcoholic beverages and HFSS
foods/beverages

KommAustria is to be informed annually about the effectiveness
of the rules of the code of conduct as well as about the type,
number and resolution of complaints. KommAustria must
present its assessment and recommendations on effectivenes:
in its activity report

Both the Communications Centre and the JEP operat
completely independently from the government and from
political, social and religious organisations

CEM may, after considering evidence of the insufficient
effectiveness of a code of conduct or parts of a code of conduct
require media service providers under their jurisdiction to
comply with the relevant rules

Besides encouragement for establishment of selfand co
regulatory codes, CRTA is in charge of keeping and updating :
list with video-sharing platform providers and assessing the
measures adopted by VSPs

RRTV is responsible for facilitating the development of self
regulation and, upon request, cooperating with a seffegulatory
body, in particular in the establishment of effective self-
regulatory systems. It maintains and publishes a list of self
regulatory bodies. At the request of seHregulatory bodies, it
adopts positions and makes recommendations on their internal
rules and codes of conduct

Regulatory authorities issue guidance documents that clarify
and explain the existing legal framework, e.g. guidance for the
creators of usergenerated content

The Radio and Television Board is the competentegulatory
body vis-a-vis VSPs

ECTRA is currently not involved in the caegulatory system, but
it could have a role in the coregulatory system in the future,
should the self-regulatory mechanisms not be established or be
considered insufficiently effective. In this case, the ECTRA wil
have a role in the supervision of the implementation of relevant
provisions

Promotion of self-regulation and co-regulation is the role of the
Ministry of Economic Affairs and Digital Transformation
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Regulatory bod
- Role vis-a-vis self- and coregulation

Fl

FR

GR

HR

HU

LT

LU

LV

MT

NL

NO

PL

The Finnish Transport and
Communications Agency
(Traficom)

The regulatory authority

for audiovisual and digital

communication (Arcom)

The National Council of
Radio and Television
(NCRTV)

The Electronic Media
Council

The Office of the National
Media and
Infocommunications
Authority (NMHH)

Broadcasting Authority of
Ireland (BAI) / to be
replaced by the proposed
Media Commission

The Italian
Communications
Authority (Agcom)

The Radio and Television
Commission of Lithuania
(RTCL)

The Luxembourg
Independent Media
Authority (ALIA)

The National Council for
Electronic Mass Media
(NEPLP)

The Malta Broadcasting
Authority (BA)

The Dutch Media
Authority (CvdM)

The Norwegian Media
Authority (NMA)

The National Broadcasting
Council (KRRIT)

Traficom has a duty to promote ceregulation or self-regulation

Arcom will be responsible for promoting the codes and charters
to be applied and respected by VSPs. It is also obkged to

publish a report on the implementation of these codes of
conduct, as well as to present the reports to the French
Parliament

The codes ofconduct to be adopted by VSPs can be adopted ir
cooperation with the NCRTV and/or consumer associations

Encouraged to use ceregulation and promote selfregulation
through codes of conduct

Oversight of the selfr egul at or vy bodi es:
legally defined responsibilities, including: cooperation with and
support (incl. financial) to selfregulatory bodies in carrying out
their tasks, authorsing them to perform self-management tasks
towards members and VSPs, access to the register kept by th
self-regulatory body on the commercial entities

The NMHH is planning to cooperate with the Association of
Hungarian Content Providers, witha view to extending the co-
regulatory Code to include the regulations pertaining to VSPs
The Code for ORDemand Services is prepared in cooperation
withthe BAl and is subject to BA
In the future, it is anticipated that the proposed Media
Commission (which will replace the BAI as per th@©SMRAct
2022 will be empowered to assist this selfregulatory scheme
and engage in ceregulatory agreements rdative to the
regulatory matters pertaining to VSPs

Agcom must verify the conformity of the codes of conduct with
the |l aw and Agcom's regul at
codes of conduct andmonitors their implementation

Regulation of the activities of public information providers and
disseminators are performed by the RTCL and the Inspector o
Journalist Ethics. In relation tocommercial communication, the
State Consumer Rights Protection Authority is responsible for
the enforcement of consumer policy and protection

Not identified yet

N/A

To encourage self and ceregulatory mechanisms

Supervises compliance with the obligation on the part of VSPs
vis-a-vis commercialcommunications
No specific role related to ceregulation

To initiate, support and promote the creation of codes of
conduct, in cooperation with the relevant minister
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