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Foreword

Our 2021 mapping report on the rules applicable to video-sharing platforms (VSPs)! drew a
parallel with the situation encountered by lawmakers in the early 20" century, who needed
to come up with new rules to regulate traffic following the invention of the first production
automobiles and their rapid proliferation, and the subsequent rise in the number of
accidents. Just Llike automobiles, VSPs took a few years to graduate from recent
technological development into a rapidly growing industry and the universal phenomenon
that occupies so much of our lives today.

With the more prevalent place of VSPs in society came the realization that they
cause unwanted side effects and pose risks to individuals and society as a whole, and that
there was an ever more pressing need to adapt the legal framework to accommodate them.

This is where the analogy with automobiles reaches its limit: While it is unlikely
that the rise of VSPs will cause traffic jams, overzealous honking and twisted steel, they are
bringing about different yet very real risks for all of their users. Our 2021 mapping report
focused specifically on the risks associated with the exposure of minors to content not
suitable for them, while the current mapping report focuses on the risks posed by
audiovisual commercial communications on the platforms.

The initial Audiovisual Media Services Directive 2010/13/EU? (AVYMSD), adopted in
2010, did not include VSPs in its regulatory scope because they did not then occupy such a
prominent place in our lives. Coupled with their overwhelming expansion came the
potential for advertisers to use them to reach a wider public, and substantially increase
their revenues. The enlarged scope of the 2018 revision of the AYMSD? subjected VSPs to a
degree of regulation.

This mapping report, requested by the European Commission, tracks the measures
in place to regulate the use of audiovisual commercial communications, and offers an
overview of the most significant self- and co-regulatory initiatives in the field. The report
includes a pan-European comparative analysis and detailed country profiles. It reflects the
state of play of October 2022. The report therefore considers both existing rules and
practices and newly introduced legislation.

Such a complex and scattered legal snapshot could not have been elaborated
without the invaluable contribution of our national experts, who helped us gather
information, of our coordinating experts Jean-Francois Furnémont and Asja Rok$a-Zubcevic,
who helped us structure and analyse the legal framework, and of the media regulators
across the European member states, who assisted us in checking the correctness of the
information. | would like to thank them all.

! https://rm.coe.int/mapping-report-on-national-remedies-against-online-piracy-of-sports-co/1680a4e54c.
2 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2010:095:0001:0024:EN:PDF.
3 https://eur-lex.europa.eu/eli/dir/2018/1808/0j.



https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:095:0001:0024:EN:PDF
https://eur-lex.europa.eu/eli/dir/2018/1808/oj

Have a pleasant read.

Strasbourg, December 2022

Maja Cappello
Head of the Department for Legal Information

European Audiovisual Observatory
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MAPPING REPORT ON THE RULES APPLICABLE TO VIDEO-SHARING PLATFORMS
FOCUS ON COMMERCIAL COMMUNICATIONS

1. Executive summary

1.1. Project objective

In 2021, the European Audiovisual Observatory (EAO) published a report mapping national
rules applicable to video-sharing platforms, with a focus on illegal and harmful content
online, following the transposition of the revised Audiovisual Media Services Directive
2018/1808 (revised AVMSD). For 2022, the European Commission asked the EAO to map
the legal frameworks and the current practices relating to video-sharing platforms (VSPs),
this time focusing on audiovisual commercial communications (ACCs) and the most
significant self- and co-regulatory initiatives and national experiences in enforcing the
existing rules.

The geographical scope covers the EU member states, Norway and the UK. While
Norway was part of the Creative Europe programme at the time of the mapping, the UK
Government has contributed resources to include the UK in the mapping.

1.2. Key findings

1.2.1. General approach

The rules on commercial communications applicable to VSPs have been adopted in
national legislations pursuant to the transposition of the revised AVMSD, generally
following the wording of the Directive and, in many cases, envisaging further and more
detailed rules on implementing the legal provisions by means of secondary legislation. In
addition, there is a wide range of soft-law or self-regulatory instruments pertaining to
commercial communications and commercial practices in general, many of which directly
affect VSPs. The overview of applicable provisions across territories covered by this report
offers an insight into many areas of the revised AVMSD, that are complementary to its
objectives in the field of commercial communications (i.e. consumer protection,
competition, e-commerce, health protection, data protection).

It is still early to assess the full extent of the transpositions of self- and co-
regulatory measures, as some of the implementing mechanisms are yet to be developed

© European Audiovisual Observatory (Council of Europe) 2022

Page 1
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and enacted. Finally, Ireland had still not finished the entire transposition process at the
time of writing this report, as some aspects of the AVMSD shall be regulated by the future
Media Commission, as well as the future competences of this new authority itself. All of
this will have an impact on the entire sector, but the details remain to be seen.

1.2.2. Definitions

The definitions related to ACCs (audiovisual commercial communication, television
advertising, surreptitious commercial communication, sponsorship, product placement)
provided for in the revised AVYMSD have, in the vast majority of cases, been transposed
verbatim or using similar wording to the revised AVYMSD.

Where defined, the concept of “misleading commercial communication” is either
drawn from the rules on unfair commercial practices or understood from the reference to
the misleading nature of surreptitious commercial communications.

The definitions of “advertiser”, “sponsor” and “sponsored content” are provided in a
small number of cases, since the meaning of these terms can be deduced from the definition
of activities they refer to. Another concept identified as relevant was “virtual advertising”,
which is also defined in just a few cases.

In addition to these main notions related to ACCs, certain legislative and regulatory
frameworks include additional definitions (relevant in the context of commercial
communications on VSPs) such as “targeted advertising”, “direct marketing” and “online
behavioural advertising”.

1.2.3. Restrictions regarding audiovisual commercial
communications

As provided by Article 9(1) of the AVMSD, VSPs must comply with obligations regarding
ACCs. Generally, these requirements are transposed into national legislations in such a
way as to make VSP providers responsible for ensuring their compliance where such
commercial communications are marketed, sold or arranged by them; they must also take
measures to ensure that, when commercial communications are marketed, sold or
arranged by the platform users, such communications meet the same requirements.

In some cases, stricter or more detailed rules are observed, in particular with regard
to ACCs for alcoholic beverages and the protection of minors. More detailed rules are also
observed in measures to prevent the exposure of children to ACCs for foods and beverages
containing nutrients and substances with a nutritional or physiological effect, in particular
fat, trans-fatty acids, salt or sodium and sugars, of which excessive intake in the overall diet
is not recommended; they are also observed in the prohibition of the processing of personal
data of minors collected or otherwise generated by VSP providers.
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1.2.4. Sponsorship and product placement

Obligations stemming from the revised AVMSD vis-a-vis sponsorship and product
placement and their applicability to VSP providers can be observed in two ways. On the
one hand, restrictions stemming from Article 9(1) also apply to sponsorship and product
placement (i.e. through the prohibition of surreptitious commercial communications or
requirements for the protection of minors).

On the other hand, the specific rules pertaining to these types of commercial
communication in audiovisual media services, as stipulated by the revised AVYMSD (e.g.
recognisability, prohibition of promotional references or undue prominence, etc.) apply to
VSPs in only a minority of cases, typically if they provide programmes or qualify as an on-
demand media service. In other instances, there are no specific rules pertaining to
sponsorship or product placement in relation to VSPs.

1.2.5. Obligations regarding (v)blogs and (v)blogging

The number of territories covered by this report that do not consider (v)blogs potential
audiovisual media services is approximately equal to the number that do. In order to be
identified as an on-demand audiovisual media service, a (v)blog should meet the relevant
criteria as provided by the AVMSD, in some cases with defined criteria of economic activity
and mass media criteria. If (v)blogs qualify as on-demand audiovisual media services, they
need to follow the requirements applicable to video on-demand (VoD) providers, primarily
the rules on commercial communications and the protection of minors. Specific
recommendations on influencer marketing that have been developed by some territories
are especially worth mentioning in this regard.

In cases where (v)blogs are not considered audiovisual media services, they are
nevertheless covered by advertising and consumer protection regulations, such as
provisions on misleading and surreptitious commercial communications or identifiability
requirements.

1.2.6. Content-related rules regarding audiovisual
commercial communications

As far as less explored notions of ACCs are concerned, the most regulated area is
gambling, which is predominantly covered under special gambling legislation or
advertising legislation and, in some cases, self-regulatory instruments. These do not
address VSPs specifically but they do apply to online advertising which includes VSPs.
Rules revolve around the protection of minors from exposure to ACCs relating to the
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promotion of gambling, as well as consumer protection in terms of preventing harm and
ensuring responsible advertising practices.

Environmental or “green” claims are less regulated, but are often referred to in
connection with unfair commercial practices or fall within the scope of misleading
advertising. In some instances, this area is subject to self-regulation with an objective to
reduce commercial communications that have a negative effect on the environment.

Advertising of, or on behalf of, associations that are wholly or mainly concerned
with religion, faith and other belief systems is dealt with to a much lesser extent. Whereas
in the vast majority of cases there are no specific provisions on this matter in place, some
have introduced prohibitions on advertising promoting religious or belief systems or
specific restrictions that apply to this type of commercial communications.

1.2.7. Self- and co-reqgulation and enforcement

The national implementations reflect the Directive’s emphasis on self- and co-regulation
in relation to VSP providers, whether in terms of its encouragement, or in terms of
establishing an obligation both on the part of VSP providers to engage in self-regulation
and on the part of the regulatory authorities to support it.

Self-regulation in the field of advertising has long been established and functioning
in many of the territories covered, and some of the existing self-regulators have extended
their field of operation to VSPs. However, many territories are still at an early stage in the
process of establishing self-regulation for VSP providers and no codes of conduct apply to
them specifically yet. Areas in which self- or co-regulation through codes of conduct is
envisaged for VSPs relate, in most cases, to the implementation of measures by the VSPs
and ACCs for high fat, sugar and salt (HFSS) foods and beverages, but also to ACCs for
alcoholic beverages, negative impact on the environment and consumer protection.

National regulatory authorities play an important role in establishing and
developing self- and co-regulatory mechanisms and, in some cases, also in performing
oversight of their implementation and reviewing the effectiveness of the system. With the
exception of the UK, none of the envisaged co-regulatory schemes have been enacted yet.
In addition, the majority of regulatory authorities have enforcement powers over VSPs in
terms of assessment of the measures undertaken by VSPs and, ultimately, sanctioning
powers in case of non-compliance.

1.2.8. Cross-sector and cross-border collaboration

As certain aspects of the commercial communications on VSPs encompass areas covered
by other public institutions (e.g. electronic communications regulators, competition,
consumer protection, tax and gambling authorities), it is clear that co-operative
arrangements will be particularly important in order to ensure the smooth and effective
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application of the relevant rules. Indeed, some legislations provide for an obligation for
regulatory and other authorities to engage in cooperation and enter into cooperation
agreements.

Due to the transnational nature of services offered through VSPs, cross-border
collaboration is of crucial importance, as recognised by the revised AVMSD.

1.2.9. Update on plans and practices related to new
obligations of VSPs

The plans and practices in relation to the obligations of VSPs are still predominantly
related to the application of the newly implemented legislations, the contours of which
are still to be defined by secondary legislation yet to be adopted.
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2. Methodology and structure of the
mapping report

2.1. Project objective

The transposition of the revised AVMSD has, at the time of writing this report, almost been
completed,* introducing a new scope of application of the 2010 AVSMD to cover VSPs in
national regulatory regimes.

The national data for this report covers the relevant information up to September
2022, when the collection of the national factsheets was finished, in order to prepare the
comparative analyses.

This report aims at identifying the different laws, rules and current practices, as well
as ongoing reforms implementing the revised AVMS Directive, in the EU member states and
Norway, as well as in the UK, relating to commercial communications on VSPs, including,
but not limited to:

m the legal definition of VSPs in existing legislation;
m categories of obligations;
m national instruments already in place to transpose/implement the new obligations.

The mapping includes the information from 27 EU member states (including the French and
Flemish speaking communities of Belgium) and Norway, as well as the UK, totalling 30
national responses.

2.2. Methodology

The methodology adopted by the Observatory is inclusive of the collection and analysis
of national data, done by means of a standardised and pre-approved questionnaire
designed by the Observatory, submitted for completion by national experts, and in turn
checked by the relevant national regulatory authorities.

The methodology is summarised to be inclusive of the following:

m the choice of international experts to provide assistance throughout the mapping
and the elaboration of a comparative analysis;

m the choice of a pool of national experts: mainly academics and independent
researchers and consultants;

4 The last remaining transposition is awaited in the Republic of Ireland, with the adoption of the Online Safety
and Media Regulation Bill, expected by the end of 2022.
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m the elaboration of a standardised questionnaire filled in by each national expert;
one questionnaire per country was completed, with the exception of Belgium,
where a questionnaire was completed for both the French and the Flemish
communities; and questionnaire responses cross-checked by the relevant national
regulatory authorities.

The questionnaire aimed at identifying, for each country, the different laws, rules and
current practices in the EU member states, Norway and the UK relating to commercial
communications on VSPs. It also aimed at identifying the most significant self- and co-
regulatory initiatives and national experiences in enforcing the rules with regard to
commercial communications, as well as the definitions and restrictions regarding
commercial communications, rules around sponsorship and product placement, obligations
regarding (v)blogs and (v)blogging, and certain specific content-related rules regarding
commercial communications.

2.3. Structure of the report

The national summaries are structured around six sections:

m the first section deals with the definitions related to commercial
communications;

m the second section includes the information relative to the restrictions and
measures imposed under national legislation on media service providers,
including VSP providers with respect to commercial communications;

m the third section includes information on the obligations, rules and practices
pertaining to sponsorship and product placement vis-a-vis VSPs;

m the fourth section contains information regarding the less explored notions,
such as rules pertaining to the advertising of, or on behalf of, associations that
are wholly or mainly concerned with religion, faith and other belief systems, as
well as gambling and environmental claims vis-a-vis products and services;

m the fifth section identifies the legal framework and practice for self- or co-
regulatory schemes and measures regarding commercial communications on
VSPs, including the identification of bodies in charge of self- and/or co-
regulatory and enforcement powers with regard to commercial communications
and VSPs, as well as the scope of their activities with regard to commercial
communications and VSPs;

m the final sixth section focuses on the national documentation which is relevant
for the purpose of the mapping (existence of studies, reports, etc.), addressing
in particular the existence of relevant studies, position papers, guidelines and
any other documentation regarding the issues of commercial communications.
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The comparative legal analysis mirrors the structure of the national legal summaries and
provides an analysis aimed at highlighting the trends and patterns in the approach of
national administrations towards the newly introduced obligations for VSPs. Tables are
included throughout the report as a complement, to offer a more in-depth look at particular
cases. The national summaries also provide more detailed information regarding the
situation in each specific country. It is important to note that all pertinent definitions are
covered in the national summaries, whether or not they are included in the revised AVYMS
Directive.
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3. Comparative legal analysis

3.1. Definitions

This section aims at identifying the relevant definitions related to commercial
communications stemming from related laws, rules and current practices, as well as
ongoing reforms under the transposition and implementation of the revised AVMS
Directive.

Definitions of concepts related to commercial communications found in the AVMSD
include:

audiovisual commercial communication;

television advertising;

surreptitious audiovisual commercial communication;
sponsorship; and

product placement.

In addition, this report enquires about the existence of definitions of certain other
concepts relevant to applicable rules on commercial communications, namely:

m advertiser;

m  misleading commercial communication;

m virtual advertising;

m  sponsor; and

| | sponsored content.

Table 1. Overview of existence of relevant definitions
TV . Surreptitious | Misleading | Virtual [Sponsors Sponsored Product
AcC advertising Advertiser ACC (dd advertising|  hip content | placement

AT Yes Yes No Yes No No Yes No No Yes
BE FR|  Yes Yes No Yes Yes Yes Yes No No Yes
BENL Yes Yes No Yes Yes No Yes No No Yes
BG Yes Yes Yes Yes Yes No Yes Yes No Yes
cy Yes Yes No Yes No No Yes No No Yes
cz Yes Yes Yes Yes Yes No Yes Yes No Yes
DE Yes Yes No Yes Yes No Yes No No Yes
DK Yes No No No No No Yes No No Yes
EE Yes Yes Yes Yes Yes No Yes No No Yes
ES Yes Yes No No Yes No Yes No No Yes
Fl No No No No Yes No Yes No No Yes
FR Yes Yes No Yes Yes No Yes No No Yes
GR Yes Yes No Yes Yes No Yes No No Yes
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TV . Surreptitious | Misleading | Virtual [Sponsors Sponsored Product
AcC advertising Advertiser ACC dd advertising|  hip content | placement
HR Yes No Yes Yes No Yes No No Yes

Yes
HU Yes Yes Yes Yes Yes Yes Yes No No Yes
IE Yes Yes No Yes Yes Yes Yes No No Yes
IT Yes Yes No Yes Yes No Yes Yes No Yes
LT Yes Yes Yes Yes Yes No Yes No No Yes
LU Yes Yes No Yes No No Yes No No Yes
LV Yes Yes Yes Yes Yes Yes Yes No No Yes
MT Yes Yes No Yes No No Yes No No Yes
NL Yes Yes No Yes Yes No Yes No No Yes
NO No Yes No Yes Yes No Yes No No Yes
PL Yes Yes No Yes Yes No Yes No No Yes
PT Yes Yes Yes No Yes Yes Yes No No Yes
RO Yes Yes No Yes Yes Yes Yes No No Yes
SE Yes Yes No No No Yes Yes No No Yes
Sl Yes Yes No Yes Yes No Yes No No Yes
SK Yes Yes No Yes No No Yes Yes No Yes
UK Yes Yes No No No No Yes No No Yes

Source: Analysis of the responses to the European Audiovisual Observatory standardised questionnaire

3.1.1. Audiovisual commercial communications

Article 1 (1) (h) of the revised AVMSD offers the following definition of “audiovisual
commercial communication”

images with or without sound which are designed to promote, directly or indirectly, the
goods, services or image of a natural or legal person pursuing an economic activity; such
images accompany, or are included in, a programme or user-generated video in return for
payment or for similar consideration or for self-promotional purposes. Forms of audiovisual
commercial communication include, inter alia, television advertising, sponsorship,
teleshopping and product placement;

Most of the countries have a definition of ACC that is identical to the one contained in the
revised AVMSD (BE NL, CY, ES, FR, GR, HR, HU, IE, IT, LT, LU, LV, MT, NL, PL, PT, RO, SI),
or a definition corresponding to or closely following the revised AVMSD (AT, BE FR, BG,
CZ, DE, EE, SK, UK).> Some variations of the term used exist in three cases: “advertising”
(DE), “commercial communication” (DK) and “commercial media communication” (SK).

AT and BG expanded the definition to include other communications. In CZ, SK, and
the UK, the definition makes no distinction between a natural and a legal person pursuing

> Note that any difference between the legislative provisions which are identical to the text of the AVMSD and
those corresponding to it is predominantly in the linguistic and national Llegal writing styles, but the context of
the provisions is consistent with the text of the AVMSD.
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an economic activity and therefore covers both. The reference to the criterion of exchange
for payment or similar consideration is not mentioned in DK.

Finally, in FI and NO, there is no general definition of ACC but there are specific
ones for: advertising, sponsorship and product placement.

Table 2. Definition of audiovisual commercial communications

- Audiovisual commercial communications

Identical to the text of the AVYMSD: BE NL, CY, ES, FR (with an addition of telesales and ‘any other technically
feasible means’), GR, HR (with an addition of radio advertising), HU, IE, IT, LT, LU, LV, MT, NL, PL, RO and SI
Also covers images designed to ‘support a cause or an idea’, while the rest of the definition closely

AT follows the text of the AVMSD
Corresponds to the text of the AVMSD, and also includes messages designed to sell and not only

BE FR promote the goods, services or image. In addition, the Llist of forms of commercial
communications includes interactive commercial communications, split-screen commercial
communications and targeted and virtual advertising

BG Also covers communications intended to ‘promote a cause or an idea’ or ‘to induce another effect
desired by the advertiser’, while the rest of the definition corresponds to the text of the AVYMSD

cz Follows the text of the AVMSD but lacks the distinction between a natural and a legal person;
and contains only reference to a programme and not a user-generated video

DE Corresponds to the text of the AVMSD, but refers to the broader term of advertising in general
Definition of ‘commercial communication’ provided under e-commerce legislation referring to its

DK aim of advancing the sale of image, similarly to the wording of the AVMSD, but without reference
to the criterion of exchange for payment or similar consideration

EE Almost verbatim

Fl No definition provided; covered under the definitions of sponsorship, teleshopping and product
placement

NO No definition provided; covered by individual definitions of advertising, sponsorship and product
placement

PT Identical to the text of the AVMSD, with the addition of production aids and telepromotion to the
list of forms of commercial communications

SE Defined as product placement, sponsorship, advertising, teleshopping or similar that
accompanies, or is contained in, a television programme or user-generated video

K Defined as “commercial media communication”, otherwise closely follows the wording of the
AVMSD, but lacks the distinction between a natural and a legal person

UK Corresponds to the text of the AVMSD, but lacks the distinction between a natural and a legal

person

Source: Analysis of the responses to the European Audiovisual Observatory standardised questionnaire

3.1.2. Television advertising

Article 1 (1) (i) of the revised AVMSD offers the following definition of “television
advertising”:
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any form of announcement broadcast whether in return for payment or for similar
consideration or broadcast for self-promotional purposes by a public or private undertaking
or natural person in connection with a trade, business, craft or profession in order to promote
the supply of goods or services, including immovable property, rights and obligations, in
return for payment;

This wording is used either verbatim, or closely corresponding to it in 22 cases (AT, BE FR,
BE NL, BG, CY, CZ, DE, EE, ES, FR, GR, HR, IE, IT, LT, LU, LV, NO, PT, RO, SI, SK). Legislation
does not provide for an explicit definition of television advertising in seven cases (DK, Fl,
HU, MT, PL, UK), although several of these countries pointed out that the definition is
understood to be covered under the definition of ACCs (see 3.1.1.).

The broader concepts of “advertising” (BE NL, CZ, EE, HR, HU, LV, NO, PL) or
“broadcast advertising” (DE) or “commercial advertisements” (SE) are used. Others expanded
the definition to include additional forms (AT, BG, Sl). In four cases (CZ, LT, LV, NO), the
definition lacks any distinction between a natural and a legal person and therefore covers
both.

Table 3. Definition of television advertising

- Television advertising

Identical to the text of the AVMSD: CY, FR, GR, HR (but refers to the broader term of ‘advertising’), IE, IT, MT,
LU, PT, RO, SI (expanded to include forms of television advertising: advertisements, informative advertising,
self-advertisements, paid video notices and other forms of television advertising)

No definition provided: DK, Fl, and UK (but the self-regulatory instrument on broadcast advertising defines
advertisement)

Also includes announcements broadcast in support of a cause or idea, while the rest of the
definition corresponds to the text of the AVYMSD

BE FR Almost verbatim

The wording corresponds to the text of the AVMSD, but the definition refers to a broader term

AT

BE NL of ‘advertising’ to include radio

BG Also covers communications intended to ‘promote a cause or an idea’ or ‘to induce another effect
desired by the advertiser’, while the rest of the definition corresponds to the text of the AVMSD

cz Follows the text of the AVMSD but lacks the distinction between a natural and a legal person,
and refers to advertising in general

DE Corresponds to the text of the AVMSD but refers to the broader term of ‘broadcast advertising’
which includes radio and television

EE Closely follows the text of the AVMSD, extending it to both television and radio advertising

ES Follows the text of AVMSD, instead of referring to “any form of announcement broadcast”, it
refers to any form of ACC.

HU The wording corresponds to a broad definition of advertising.

LT Corresponds to the text of the AVMSD but lacks the distinction between a natural and a legal
person

LV Corresponds to the text of the AVMSD but lacks the distinction between a natural and a legal

person, and refers to advertising in general
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- Television advertising

Covered under the definition of an ‘advertising spot’, which similarly contains the elements of
NL intention to promote the sale of products or the purchase of services of a particular business,
industry or organisation
Corresponds to the text of the AVMSD but lacks the distinction between a natural and a legal

NO person, and refers to advertising in general
PL The wording corresponds to a broad definition of advertising.

Covered under the definition of commercial advertisements, which contains elements similar to
SE the AVMSD: being broadcast in return for payment or similar consideration or self-promotion, as

well as of promoting goods, services, real estate, jobs or other commodities
SK Almost verbatim

Source: Analysis of the responses to the European Audiovisual Observatory standardised questionnaire

3.1.3. Advertiser

The term “advertiser” is not defined in the AVYMSD, but its meaning can be deduced from
the definition of television advertising (announcement “by a public or private undertaking
or natural person”).

This is, indeed, reflected in national approaches since the majority of cases (18) do
not provide for the definition of this term (AT, BE FR, BE NL, CY, DK, FI, FR, GR, HR, IT, LU,
MT, NL, NO, PL, RO, SI, UK). As several respondents pointed out (e.g. IE), the meaning of the
term “advertiser” is to be understood from the definition of television advertising. In three
cases (DE, SE, SK), the legislations merely make reference to the term in the context of the
obligations of the person(s) responsible for advertising.

In cases in which this term is defined, this is done primarily via advertising, rather
than media, legislation (EE, ES, HU, LT, LV, PT) or self-regulatory instruments (BG, IE). The
definitions reflect the different roles that the natural or legal person has in terms of the
creation/commissioning/dissemination of advertising.

Table 4. Definition of advertiser

-

No definition provided: AT, BE FR, BE NL, CY, DE, DK, FI, FR, GR, HR, IT, LU, MT, NL, NO, PL, RO, Sl and UK.
Physical person or legal entity, which directly or indirectly promotes goods, services, rights,

e obligations, firms, trademarks, symbols, etc. on its own or through an agent or intermediary

7 Legal or natural person placing an order for commercial communication with another legal or
natural person

EE Advertising legislation distinguishes between ‘a person publicising advertising’, ‘a person
placing advertising’ and ‘a person producing advertising’

ES The natural or legal person in whose interest the advertising is carried out
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-

A person on whose behalf advertisements are disseminated, or who orders the publication of

HU .

advertisements
IE Anyone disseminating marketing communications, including promoters and direct marketers
LT A person whose initiative and interests use (order, produce, spread) advertising

Any person connected with a trade, entrepreneurship, position or profession which is produced
LV for the purpose of advertising in order to promote the offer of goods, including immovable

property or services, rights and obligations, for payment or other remuneration, as well as
political advertising
PT A natural or legal person in the interest of whom the advertising is carried out
No definition provided; legislation makes reference to ‘the party responsible for marketing’ in
the context of its identification obligation
No definition provided; legislation makes reference to advertiser in the context of prohibition
of their influence on programme content and editorial independence

SE
SK

Source: Analysis of the responses to the European Audiovisual Observatory standardised questionnaire

3.1.4. Surreptitious audiovisual commercial communication

Article 1 (1) (j) of the revised AVMSD offers the following definition of “surreptitious
audiovisual commercial communication”™

the representation in words or pictures of goods, services, the name, the trade mark or the
activities of a producer of goods or a provider of services in programmes when such
representation is intended by the media service provider to serve as advertising and might
mislead the public as to its nature. Such representation shall, in particular, be considered as
intentional if it is done in return for payment or for similar consideration;

This definition is transposed verbatim in 18 cases (AT, BE NL, BG, CY, CZ, DE, EE, FR, GR,
HR, IE, IT, LU, LV, MT, NO, RO, SI), or in a wording that closely corresponds to it (BE FR, ES,
HU, LT, NL, PL, SK). In one case (BE FR) it is expanded to include such representation in
user-generated videos, on VSPs, whereas in one case (LV) it also refers to radio advertising.

Five countries did not define surreptitious audiovisual commercial communication
in their legislations: DK, , FI (which points out that it is covered by the obligation to identify
advertising as such), PT, SE and the UK.

3.1.5. Misleading commercial communication

The revised AVMSD does not provide for the definition of misleading commercial
communications, but in Recital (46), it states that:
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Commercial communications on video-sharing platform services are already requlated by
Directive 2005/29/EC of the European Parliament and of the Council,¢ which prohibits unfair
business-to-consumer commercial practices, including misleading and aggressive practices
occurring in information society services.

This Directive (i.e. the Unfair Commercial Practices Directive), in Articles 6 and 7, deals with
misleading commercial practices, defining them as follows:

A commercial practice shall be regarded as misleading if it contains false information and
is therefore untruthful or in any way, including overall presentation, deceives or is likely to
deceive the average consumer, even if the information is factually correct, in relation to one
or more of the following elements, and in either case causes or is likely to cause him to take
a transactional decision that he would not have taken otherwise:

In six cases (BE FR, BE NL, CZ, DE, NO, SI), misleading commercial communications are
covered precisely by the definition of misleading commercial practices corresponding to
the wording of the Unfair Commercial Practices Directive, as provided in the appropriate
commerce/consumer protection/competition legislation.

The definitions of misleading commercial communications or advertising are
provided for in 13 cases, across a range of different legislative documents: media legislation
(FR, HR), advertising legislation (EE, IT, LT, PT, RO), consumer protection legislation (Fl, HU),
competition legislation (ES), secondary legislation adopted by the regulatory authority (IE)
and self-regulatory instruments (BG, NL). In all of these cases, however, the definitions are
based on some or all of the elements contained in the definition of misleading commercial
practice, namely, advertising/commercial communication which is false or which, even if
factually correct, in any way, including the means of its presentation, deceives or is likely
to deceive the persons to whom it is addressed or whom it reaches, and is likely to affect
their economic behaviour (BG, ES, GR, HR, HU, IE, IT, LT, LV, NL, PT,