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BCTYMNHE C/10BO

LLlaHoBHi yuyacHuk1 MixHapogHoro cemiHapy «tHOpuauuHi HaciioKW BY3HAHHS HOPMATMBHOIMO
aKTa HEKOHCTUTYLIMHUM ONS 3aXMCTy NPaB JIOUHU B aAMIHICTPATUBHOMY CYAOYMHCTBI», BiTato Bac i3
NoYaTKoOM po6oTH ceMiHapy i 6axaro Bam nigHoi po6oTH, KOHCTPYKTUBHOMO [jasory Ta OTPUMaHHS
NpenMeTHUX Pe3ynbTaTiB 33015 edeKTUBHOIO 3aXMCTy NPaB oANHN B YkpaiHil

KoHctuTyuist Ykpaiiu BM3Hana npasa i cBO60AM SIOAMHW, iX rapaHTil i 3a6e3neyeHHs roNoBHIM
060B'13k0M nepxasy (crarta 3). OCHOBHMI 3aKoH YKpaiHi KOXHOMY rapaHTye Mpaso 3BepTatucs [0
KoHctutyuinHoro Cypy YKpaiHu i3 KOHCTUTYLLIAHOK CKaproko, 0CKapKyBaTy B CyAaX CUCTEMM CYA0YCTPOIO
YkpaiHu piLlleHHs, fji uv 6e3aisnbHICTL OpraHis AepxaBHOT BNy, OpraHis MiCLLEBOro CaMoBpsiAyBaHHs,
NoCcafoByX i CTyKG60BMX OCi6 (cTarTs 55).

KoHctutyuinHomy Cymy YkpaiHu B MexaHi3Mmi 3a6e3nedyeHHst npas JIIOQMHA HANEXUTb BUCOKE
MPU3HAYeHHS - Ha 3aCafjax BEPXOBEHCTBA NPaBa, He3aNeXHOCTI, KONerialbHOCTI, IACHOCTI, BIOKPUTOCTI,
NOBHOrO i BCEGIYHOr0 PO3rsify Crpasm, 06rPyHTOBAHOCTI Ta 060B'A3KOBOCTi YXBANEHUX HUAM PillieHb i
BMCHOBKIB 3a6€3neunTu BepXoBeHCTBO KOHCTUTYLLT YKpaiHY Ta KOHCTUTYLLIHO BU3HAYEHWX COLLINbHUX
LLIHHOCTEM, KOI0 € JIOLAMHA, TT XKUTTS, 300POB'S, YECTb, MAHICTb, HELLOTOPKAHHICTL | 6e3MneKa.

KacauinHomy agminictpatveHoMy cydy Yy cknafi BepxosHoro Cymy AOBIPEHO He MEHLU BUCOKY i
BiOMOBIfANbHY MiCilo — 3a6e3neunTyt CnpaBeanBe, HeynepedxeHe Ta CBOEUACHE BUPILLEHHS CY0M
cnopiB y cdepi ny6niuHO-MNpaBoBYX BIAHOCKH 3 MeTO eeKTUBHOMO 3axM1CTy NpaB, CBOBOA, Ta iHTepeciB
di3nyHKX 0Ci6, NpaB Ta iHTEPECiB PUAMYHIX OCI6 B, NOPYLUEHb 3 6OKY CY6'EKTiB BNAAHUX MOBHOBAXEHD.

Binrak, KoHctutywinnmin Cyn Ykpaiu Ta aOMiHICTpaTuBHI Cyay NOKIUKaHi NpaLtoBaTh naiy-o-mnid
B MEXaHi3Mi epaBHOT BNaAM 33115 HEMOXUTHOIO i LiNecnpsiMOBAHOrO YTBEPOXEHHS Npas i cB060A,
NloOMHY Ta X rapanTin. CniBnpaus Ha3BaHyX CyaiB MaTUMe AieBN epeKT Ta HANEXHY Pe3yNbTaTUBHICTb
y cdepi 3axuCTy NpaB OAMHM 33 YMOBM BUPOGIEHHS CYB'S3HO-MOCTYNASIbHOO MEXaHIi3My peanisauii
pilLeHb OpraHy KOHCTUTYLLIAHOT FOPUCAMKLIT CylaMM CUCTEMM CYA0YCTPO YKpaiHu.

B YkpaiHi B13HA€ETbCS | A€ NPUHLMN BEPXOBEHCTBA NPaBa, iKW BUMArae Bif, Cy/iB 1Oro0 BTiNEHHS Y
NPaBO3aCTOCOBHY AisNbHICTb, 30KPEMa B CYA0BI PiLlieHHs, LLLO 33 CBOIM 3MICTOM MatoTb Gy TU NPOHUKHYTI
i0esMW CnpaBefIMBOCTI, CBOGOAM, 3aKOHHOCTI, HEYMEepeXKeHOCTi, PIBHOCTI, HE3BXKAIOUM Ha Te, Lo
CTOPOHaMK y Ny6AIYHO-NPABOBKX CMOPaxX BUCTYMAlOTb CY6'eKTU Pi3HOI «BaroBOi KaTeropii», SKUMU €
[lepxaBsa Ta 0coba.

3aBASKM aAMIHICTPATUBHIN IOCTULi 0CO6a OTPUMANa NPABO NO3WBATUCS [0 CyAy 3 METO 3aXMCTy
CBOIX MpaB, CBO6OL, Ta iHTepeciB NPOTW AepXKaBy B 0CO6I Cy6'eKTiB My6ivHOI BNaay Ta ix NOCAL0BWX
0Ci6, L0 CTaNI0 HemepeciyH1M NPOSIBOM AEMOKPATNYHOTO PO3BUTKY HALLIOT AepXXaBy.

Teopist i NpaKTUKa aAMIHICTPATUBHOI OCTULLT MAOTb PO3BMBATUCS B HEPO3PUBHIN CyB'A3i, 3aBAsSKM
YOMY rapaHTil CyA0BOrO 3axu1CTy NpaB JIOANHU OTPUMAIOTb HANIeXHe MaTepiasibHe i npoLecyasibHe
3abe3neyeHHs. [locsig anMiHICTPaTVBHOIO CYLOYMHCTBA CBIAYUTD, WO HallioHaIbHa NMPaBoBa cMcTeMa




notpebye BUPO6IEHHs ePeKTUBHIX MEXaHI3MIB BNPOBAKEHHS Y AEPXaBOTBOPYY MPaKTHKY CYA0BUX
piLleHb 3315 AI€BOr0 BiAHOBIEHHS NOPYLLIEHOrO NPaBa JIOANHN.

Hapasi 0co6nvBOi  aKTyanbHOCTI HabyBae MUTaHHS e(peKTUBHOMO 3axuCTy MpaB JIOOMHM
B aAMIHICTPATUBHOMY CY[AOYMHCTBI B YMOBAX BW3HAHHA OPraHOM KOHCTUTYLIAHOI  HOPUCOMKLT
HOPMATVMBHOTO aKTa TakuM, WO He Bianosinae KoHctuTywii Ykpaim (€ HekoHcTUTyLinHuM). DopMyBaHHS
€[IMHOI CyO0BOI MPaKTVKN 3 LMX MWUTaHb MAE IPYHTYBATWCS HA OCHOBI KOHLENTYaSIbHO BU3HAYeHOI
LOKTPVHM MpaBa, BUPOGEHHS KOi MOXJ/IMBE 33 YMOBW KOHCTPYKTMBHOMO, MPEAMETHOrO [iasnory,
YHaCHMKAMY SIKOTO € BU3HAHI TROPETVKM | MPAKTUKM 3 KOHCTUTYLIIHOMO Ta aAMIHICTPATUMBHOO Npasa i
npouecy, daxisLi 3 MiXKHAPOAHOrO Ta EBPOMECHKOrO NPaBa TOLLO.

AnMiHicTpPaTMBHA tOCTWLS, MIKYIUYMC MPO 3MILHEHHS FTPOMaASHCBKOI 31aroam Ha 3eMni YKpaiHm
Ta NILTBEPOXYIOUM EBPONENCHKY ILEHTUYHICTb YKPAIHCHKOro Hapody | HE3BOPOTHICTb €BPOMERCHKOr0
Ta EBPOAT/IAHTAYHOMO Kypcy YKpaiHW, HE3MIHHO 3abe3neyyBaTMe KOHCTWUTYLLIHI Npasa, cBo60AM Ta
iHTepecu 0ci6 y NUTaHHSIX iX 3aXMCTy Bif, HENPABOMIPHUX Ll UM 6e3AiSNbHOCTI AepXaBy i LoKNaaaTy
YCiIX MOXJIMBUX 3yCUAb A5 IMMIEMEHTALi 3ara/lbHOBU3HAHWX EBPONENCHKUX LIHHOCTE Y HaLiOHaNIbHY
NPaBOBY CUCTEMY, lIEBOTO PO3BUTKY AEMOKPATIi, yTBEPKEHHS BEPXOBEHCTBA NPaBa B YKpaiHi.

Muxaiino CMokoBuy,
lonosa KacauifiHoro agMmiHicTpaTMBHoro cyay

y cknani BepxosHoro Cyny




INTRODUCTION

Dear participants of the International Workshop "Legal Consequences of Determining a Normative
Act Unconstitutional for the Protection of Human Rights in Administrative Justice Process", | would like
to congratulate you on the beginning of the workshop and wish you fruitful work, constructive dialogue
and substantive results for the effective protection of human rights in Ukraine.

The Constitution of Ukraine recognises human rights and freedoms, their guarantees and safeguards
as the state's main obligation (Article 3). The Basic Law of Ukraine guarantees everyone the right to
resort to the Constitutional Court of Ukraine with a constitutional complaint, to challenge in the court
of the Ukrainian judiciary decisions, actions or omission of bodies of state power, bodies of local self-
government, officials and officers (Article 55).

Within the mechanism of human rights observance, the Constitutional Court of Ukraine has the
noble purpose of ensuring the supremacy of the Constitution of Ukraine and social values determined
by it, such as a human being, his or her life, health, honour, dignity, integrity and security, based on the
principles of the rule of law, independence, collective leadership, publicity, complete and comprehensive
case consideration, reasonable and binding decisions and conclusions.

As part of the Supreme Court, the Court of Administrative Cassation is assigned an equally important
and responsible mission - to ensure fair, impartial and timely resolution by the court of disputes in the
field of public relations to effectively protect rights, freedoms and interests of individuals, rights and
interests of legal entities against violations on the part of power entities.

Accordingly, the Constitutional Court of Ukraine and administrative courts are to operate side by
side within the mechanism of state power for the unyielding and targeted affirmation of human rights
and freedoms and their guarantees. The cooperation between these courts will be effective and duly
rewarding in protecting human rights subject to the development of a progressive mechanism for the
enforcement by general courts of Ukraine of decisions passed by the constitutional jurisdiction body.

Ukraine recognises and employs the rule of law principle which requires from the court to implement
it in the enforcement of the law, including in court judgements and their content that must be imbued
with the ideas of justice, freedom, legality, impartiality, equality, despite the facts that parties to the
public legal disputes include actors with various "weight', that are the state and an individual.

With administrative justice, a person obtained the right to file lawsuits against the state represented
by the public authorities and their officials to protect their rights, freedoms and interests, which has
become an extraordinary manifestation of the democratic development of our state.

The theory and practice of administrative justice must develop in an inextricable link that will
provide the guarantees of the human rights judicial protection with appropriate financial and procedural
support. The experience of administrative proceedings shows that the national legal system requires the
elaboration of effective implementation mechanisms in the state-building practice of court decisions to
effectively restore violated human right.




Today, the issue of effective human rights protection in administrative proceedings is gaining more
and more ground in the context of finding the statutory act in violation of the Constitution of Ukraine
(unconstitutional) by the constitutional jurisdiction authority. The shaping of the uniform case law on
these matters must be founded on the grounds of conceptual law doctrine that can only be elaborated
in the course of a constructive and substantive dialogue participated by renowned theoreticians and
practitioners in the field of constitutional and administrative law and procedure, international and
European law experts, etc.

By strengthening the civil accord on the Ukrainian lands and confirming the European identity of the
Ukrainian people and irreversibility of the European and Euro-Atlantic course of Ukraine, administrative
justice will unfailingly uphold constitutional rights, freedoms and interests of individuals in the matters
of their protection against illegal acts or omissions on the part of the state and take all necessary efforts
to introduce common European values into the national legal system, effectively develop democracy,
establish the rule of law in Ukraine.

Mykhailo Smokovych,
President of the Administrative Cassation Court

within the Supreme Court




AgTto6iorpadiuHa goBigka

Muxanno CMOKOBWY, OKTOP OPHLMUHIX HAYK, 3ACTYXEHWIA opUCT
Ykpaitu, fonosa KacauitHoro apMmiHicTpatMBHOro cygy y cknagi
BepxosHoro Cyay.

BuBuaB npaso B YKpaiHCbKil opUaNUHii akafemii B XapkoBi (HuHi -
HaujioHasnsHuin opuavdHui yHiBepcuTeT iMeHi Apocnasa Myaporo).

3a 06paHnM GaxoM TpyaoBY AisbHICTL PO3MOYaB CTAPLUMM CRIAYMM,
CNigYMM 3 0COBAMBO BAXK/MBUX CripaB MPOKyparypu M. Jlylbka.
3ropoM 06iliMaB nocaiy CTapLUIoro MPoKypopa Bifiny npokypatypu
BonmHcbkoi 06n1acTi Ta cTapLioro noMiyHMKa npokypopa M. Jlyupka.

Yneplue Ha nocagy cyaai npusHadeHnin y 1996 poui Ta 3gificHioBas
npasocyaas sk cynas Jlyubkoro Micekoro cyay BonuHcbkoi o6nacTi,
3rofioM - AnensuiiHoro cyay BonmHcbKoi o6nacri.

32003 poky o6ifMaB nocamy cyani Buiioro agMinictpatueHoro cydy Ykpaiiu, HeonHopa3oBo 06MpaBcs cekpeTapem
[MneHymy Buiioro agmiictpareHoro cydy YkpaiHuy Ta 3acTynH1KOM rofioBu Lboro cyay. Y Lei Yac 3ax1cTue auceptaLii
KaHAuaaTa opUANYHIX HayK Ta JOKTOPA KPUAUYHIX HaYK.

310 smctonapa 2017 poky Muxanno CMokosuy cynas BepxosHoro Cyay B KacauinHoMy anMmiHicTpatueHoMy cydi, 3 6
rpyaHst 2017 poky — o6paHmi ronosoto KacauinHoro afMmiHicTpatueHoro cyay y cknafi BepxosHoro Cyay.

[MoHan, pecsTb POKIB UMTaE ekl 3 agMiHICTPaTMBHOMO MpoLecy y NMPOBIAHVX 3aKknadax BULLOT OCBITM YKpaiHu, Gepe
AKTVBHY Y4acTb Y MXKHAPOAHMX Ta BITUM3HSHIX HAYKOBMX 3aX0ax.

Autobiographic Reference

Mykhailo Smokovych, President of the Administrative Cassation Court within the Supreme Court, Doctor of Law, Merited
Lawyer of Ukraine.

He studied law at the National Law Academy in Kharkiv (now - Yaroslav Mudryi National Law University).

He started his professional career as a senior investigator, major case detective at the prosecutor's office in Lutsk. Later, he
held positions of the senior prosecutor at the department of the prosecutor’s office of Volyn region and senior assistant to
the prosecutor in the city of Lutsk.

He was first appointed as a judge in 1996 and administered justice as a judge of Lutsk city court of Volyn region, and later
- Court of Appeal of Volyn region.

Since 2003, he has occupied the position of the judge at the Higher Administrative Court of Ukraine. He was repeatedly
elected Secretary of the Plenum of the Supreme Court of Ukraine and Vice President of this court. During this time, he
defended his thesis for the degrees of the Candidate of Legal Sciences and Doctor of Law.

From 10 November 2017, Mykhailo Smokovych worked as the judge at the Administrative Cassation Court within the
Supreme Court; on 6 December 2017, he was elected President of the Administrative Cassation Court within the Supreme
Court.

For over ten years, he has been delivering lectures on the administrative procedure in the leading higher educational
establishments of Ukraine and participating in international and national scientific events.




Muxaino CMokoBuy,
lonosa KacaujinHoro aamiHicTpaTteHoro cyny y cknagi Bepxosroro Cyay,
LOKTOP I0PUAMYHIX HAYK, 3aCTy>KeHUi opucT YKpaiHu

BMPOBAIXEHHS PILUEHb KOHCTUTYLIMHOTO CYLY YKPAIHU: NMOLLYKU
EDEKTUBHOIO MEXAHI3MY 3AXUCTY MPAB NIIOOUHNU

AKTYyanbHicTb TeMU MixHapOOHOro CeMiHapy-npakTUKyMy 3yMOBJIOE MOLWYK Hai6inbLL
ePeKTUBHUX OPUANYHUX MEXAHI3MIB, HEOOXIOHUX O HaIEXHOro i CNpaBeAavMBOro CydoBOrO
3axMCTy NpaB, cBo60[ Ta iHTepecis di3nyHKX 0Ci6, NpaB Ta iHTepeciB PUANYHKX 0Ci6 Bif, NOPYLLIEHb 3
60Ky Cy6'exTiB BMaaHx noBHoBaxeHb. LLInpo cnopisatocs, Lo 3a pesynbTatamu NpoBeAeHHs 4aHoro
CeMiHapy HaM BOACTbCS BiAHANTU Taki epeKTVBHI OPUANYHI MEXaHI3MM | NPeLMETHO CKOHLIEHTPYBATY
Ha HuX yBary. To X, A03BOMbTE JOCUTb aKLLEHTOBAHO BUCTIOBWTM OKPEMi MIpKYBaHHS 3 MUTaHb, WO
CTAHOBMISITb TEMATUKY LIbOr0 BKPait BaOXMBOTO 3aX0AyY.

Mo-nepuue, BapTO 3BEpHYTU yBary Ha HeobXipHOCTi ¢pOpMyBaHHs i 3a6e3neyeHHs €OHOCTI
CynoBoi NpakTUKu. Hessaxalioun Ha Te, Wo GopMarT HALLIOro 3ax0fdy MaE NPaKT/YHWA BAMIP, a Tema
3axofy OKpecsieHa TMMM MPaKTMYHUMM HAC/iOKaMU IOPUOMYHOTO XapakTepy, ski HactaloTb (Uu
OYiKyBaHO MalOTb HACTaTW) y pasi BU3HAHHS HOpMaTWBHOrO axTa KoHctutyuinHum CynoM YkpaiHu
TaKkuM, LWo He BiAnoBigae KoHcTuTyuii YKpaiiv, TO6TO € HEKOHCTUTYLLIAHMM, BACXIOHOIO CKIALOBOKO
GOpMyBaHHS CyA0BWX MO3NLLA 3 LIUX MUTaHb MAE CTATW YiTKO BU3HAYEHWI JOKTPVHAIbHO-MPABOBH
niaxizn 00 BUPILLEHHS TiEl um iHWol Kateropii cnpaB. [JocsarHeHHs €AHOCTI CyA0BOI NPaKTUKW BUMarae
33CTOCYBaHHS MOCNILOBHOIO | KOHLENTYaIbHOrO NiAX0AY [0 BUPILLEHHS afMIHICTPATVBHUMY CyAaMu
cnopiB y cdepi ny61i4HO-NPaBoByKX BifHOCUH. OTe, MPaKTVKa aAMIHICTPATUBHOIO CYAOUMHCTBA MA€E
bopMyBaTVCa Ha OCHOBI TEOPIi AMIHICTPATMBHOMO NPABOCYALS | HaAa PO3BMBATUCS B HEPO3PUBHIN
CYB'3i 3 [OKTPUHOIO MpaBa.

3a topuanuHolo noswujeto KoHctutyuinHoro Cymy Ykpainw: «MpaBocynns 3a CBOEW CyTTHO
BM3HAETBCS TakMM JMLLe 33 YMOBM, IO BOHO BIfMOBIfAE BUMOraM CrpaBef/MBOCT i 3a6e3nedye
edeKTBHE NOHOBSEHHS B NpaBax» (0630l 4ecsTHi MyHKTY 9 MOTUBYBAIbHOI YaCTUHM Pierts Big 30
cians 2003 poky Ne 3-pr/2003) [5].

3 PO3BMTKOM CYCMiNbCTBA 3MiHA CYA0BOT MPAKTUKM MOXINBA, Y TUX UM IHLLIMX MMTAHHSX Taka 3MiHa
30e6iNbLUIOr0 CTaE HaBiTb HEMMHYYOI, NMpoTe Yy GyAb-KOMYy pasi BOHa Mae 6yTW 06rpyHTOBAHOIO,
MOCNIZOBHOM | 3p03YMINOH0 He TiNbK1 A8 daxiBLiB y rany3i Npasa, a i NepeciyHnX rPOMaasH.

BigTak, 3MiHa NpaKTUku aaMiHICTPATUBHOIO CyA0UMHCTBA He MOXe GYTV AOBINbHOI, BOHA NOBYHHA
MaTi 06'EKTUBHE MiArPYHTS, (HANPUKNAL, 3MiHa 3aKOHOAABCTBA UM OGCTABYH, MOMUKOBE PO3YMiHHS
3MICTY HOPM MPaBa, HenpaBuIbHe 3aCTOCYBaHHS HOPM Npasa Towwo). OTe, Teopia aAMIHICTPATUBHOMO
NPaBOCYAAS BMMArae BMPOOAEHHS LiNICHOI AOKTPUHIbHO-NPABOBOI Nnargopmu, ska Mae CTatu
6e33anepeyHoto Ta yHIBepCasIbHOO OCHOBO ANst GOPMYBaHHS €AMHOI MPAKTVKK aAMiHICTPATUBHOMO
CYAOYMHCTBA.

HaBeneHe 1oBoaUTD, WO AN NMPABUIBHOMO BUPILLIEHHS aAMiHICTPRTMBHAMM CydaMu Crpas, Lo
MOB'A3aHi 3 KOPUONYHUMI HACNIAKAMM, AKI HACTAIOTb (UM MOXKYTb HACTATW) Y Pa3i BIIPOBAIKEHHS PilIeHHS
KonctutyuinHoro Cyny Ykpaiu, HeobxinHa BignosigHa npaBosa nnathopmMa sk 3aKoHOLABYOrO, TaK i

LOKTPVHABHOTO XapaKTepy.




M,D,eTbCFI Npo cnpasu, B AKNX Bi,D,KpI/ITI/IMM, HEe3'ICOBaHNMM € HaCTyI'IHi NNTaHHA:

- UM € MOX/IMIBOKO 0 3aCTOCYBaHHSI B YKPaiHi peTpOCneKTVBHA Aist PillieHb LWOA0 HEKOHCTUTYLIAHOCTI
aKTa [11s1 3aXMCTy NPaB JIOANHY;

-y KW CNOCI6 MaE 3MAJACHIOBATACS MOHOBIEHHS NMPAB 0CO6M, MOPYLUEHWX HEKOHCTUTYLAHAM
AKTOM, AisMK 260 6e3AisbHICTIO OpraHy Ny61ivHON BAaAM UM i1 NocaioBOK 0CO60H TOLLO.

Kpim TOro, nocTaioTb 1 iHLLi B3aEMOMOB'A3aHi N1OTiYHI MUTAHHS:

1) oK 3a6e3neuynTu MOBHOLjHHE Ta HEyXWSbHE BUKOHAHHS pilleHb, [LOAEPKaHHS BUCHOBKIB
KoHctutyuinHoro Cyay YkpaiHv aaMiHICTPaTMBHUMYM CyAaMM 33 HAsiBHOCTI BIANOBIAHOT0 33KOHOAABYOM0
HEeO0BPery/ItoBaHHS;

2) 9KMM Mae ByTu GOPMAT NPOLECYaNbHOI LiSNbHOCTI CyAaiB CUCTeMM CyLoyCTpolo YKpaiHu B
YMOBAX 3aMpOBapKEHHs1 KOHCTUTYLIHOI Ckaprv y pasi Bu3HaHHs KoHctutyuitium Cynom YkpaiHu
HEKOHCTUTYLLIHOO TiEl HOPMM NpaBa, BIAMOBIAHO 4O SKOI CYAOBI CMPaBW BXEe BUPILLEHO, @ PiLleHHs
CyOiB He BUKOHAHO;

3) aKuM Mae 6yTu GopMaT NPOLECyanbHOT AiSNbHOCTI CYAIB B AAMIHICTPATUBHOMY CYAOUUHCTBI
BHAC/IAOK BU3HaHHS KoHcTuTyLinHuM Cynom Ykpaiu 3akoHis YkpaiHu abo iHLWMX NpaBoBKX aKTiB 33
KOHCTUTYLHIM KJTOMOTAHHAM HEKOHCTUTYLIHAMM, SIKi MPU3BENN [0 MOPYLIEHHA OCHOBOMOOKHMX
NPVUPOAHUX NPAB JIOAUHM TOLLIO.

Lli T iHWi NWTaHHS € HapDKHWM KaMeHeM Cy[OBOTO KOHTPOMKO B CWUCTEMI HaLLiOHAIbHOMO
LlepKaBOTBOPEHHSI.

MpakTuKa CBiOYMTD, WO BUPILUEHHS MUTaHb Takoro QopMaTy HepiaKo BWXOOWMTb 3a Mexi
LWVICKPELLIAHVX MOBHOBAXEHb a[IMIHICTPATMBHUX CYLIB, LLO HANEXaTb 40 CUCTEMM CyO0YCTPOO YKpaiHy.

[Mo-apyre, € 06'eTMBHA HEOGXiAHICTL aHaNi3y 0CO6IMBOCTET 3aCTOCYBAHHS MeXaHi3My 3axucTy
npaB NOAUHU B KOHTEKCTI Nepernsy Cyf0BUX PillieHb Y 3B'A3KY 3 BUKJTIOYHUMU 06CTaBUHAMM.

CynoBa npakTvka 3 LbOro MUTAHHS Hapasi GakTUYHO BIACYTHS, BOHA Nintle dopMyeTbes. Tomy
OYiKyBaHVM pe3yNbTaToM HaLLOoro 3axofy € GOPMYBAHHS NEBHOT y3rOAXKEHOT MO3MNLLT 3 LIbOro MUTaHHS.

Harapato, Lo 3akoH Ykpaiu «[po BHeceHHs 3MiH 40 [0CnoAapcbKoro NpoLecyanbHOro KoLeKey
Ykpaity, LyeinbHoro npouecyansHoro Kopekcy YkpaiHu, Komekcy afMiHICTPaTMBHOTO CyA0YMHCTBA
YKpaiHu Ta iHWKMX 3aKOHOAABUMX aKTiB» Bif 3 xosTHs 2017 poky N 2147-VIIl (unHHWA 3 15.12.2017
p.), BHIC 3MiHM Ta [OMOBHEHHS [0 YOTMPBOX MPOLECYasbHIX KOAEKCIB YKpAiHM, 30KpeMa B acmexTi
«Mepernisiay CyAoBMX PilleHb Y 3B'A3KY 3 BUKITIOUHIMM 06CTaBUHAMMY [2].

Tak, 3rifiHo 3 NonoXeHHAMM NyHKTY 1yactuHim 5 crarTi 361 KAC Ykpaiu: nigctasoto Ans nepernsgy
CY[0BUX PilieHb Y 3B'A3KY 3 BUK/IOYHUMI 06CTaBUHAMY €:

«1) BctaHoBneHa KoHctuTyuinHuM Cyaom YKpaiHu HEKOHCTUTYUIAHICTD (KOHCTUTYLLIAHICTD) 3aKOHY,
iHLIOTO NPABOBOIO aKTa UM iX OKPEMOrO MOMOXKeHHS, 3aCTOCOBAHOMO (He 3aCTOCOBAHOTO) CYAOM Mpy
BMPILLIEHHI CNPABU, AKLLO PilIeHH: Cyay L He BUKOHaHe» [3].

Omxe, 3aKoHOAaBeLb BU3HAUVB, L0 pilleHHs KoHcTuTyuitHoro Cyay Ykpaitv npo BignosiaHicTb
KoHcTuTyuii YkpaiHu 3aKoHiB YKpaiHu, iHLWWMX NPaBOBMX aKTIB B LIMOMY UM B OKPEMIl iX YaCTuHI,
3aCTOCOBAHOTO (He 3aCTOCOBAHOIO) CYA0M NPH BUPILLIEHHI CPaBK, € NiACTABO /151 Nepernsay CyoBux




PilleHb Y 3B'A3KY 3 BUK/IOYHUMM 06CTABMHAMM Y YOTVPLOX IOPUCANKLLSX.

Taka 3aKoHofaBYa HopMa 6e33anepeyHo € 06'eKTVBHO LOLIbHOLD, BOHA MAE HANEXHe NPaKTHyHe
CNPSIMYBAHHS, OCKINIbKM MOCKIIOE FAPAHTIT 3aXMCTY KOHCTUTYLIHVX NpaB, CBOGOL, Ta iHTepeciB 0co6u.

MpoTe HEOAHO3HAYHWM | HE[OBPEryIbOBaHMM € MeXaHi3M BMPOBAIKEHHS MONOXEHb MyHKTY
1 yactvhm 5 crarTi 361 KAC YkpaiHu B acnekTi nepernsgy CynoByX pilleHb Y 3B'I3KY 3 BUKITIOYHUMK
06CTaBMHaMM OO BMPOBALKEHHS BiAMOBIAHMX PiLLeHb OPraHy KOHCTUTYLIAHOT IOpUCOUKLI.

3a nyHktamu 41, 44 [lonosifi «BepxoBeHCTBO MpaBa», cxBasieHoi BeHeLiiicbkoto KoMicieto Ha
86-y nneHapHoMy 3acinaHHi (BeHeuis, 25-26 6epests 2011 poky), 0AHUM 3 060B A3KOBMX eIeMeHTIB
MOHSATTSA «BEPXOBEHCTBO MPaBay € OpUAMYHA BU3HAYEHICTb:

«[PVHLMM FOPUANYHOT BU3HAYEHOCTI € ICTOTHO BXKIMBUM A8 MUTaHHS [OBIPU IO CYA0BOI CUCTEMM
Ta BEPXOBEHCTBA MpaBa. BiH € iCTOTHO Ba/IMBMM TakoX i Ans epeKTUBHOI 6i3HECOBOI AisNbHOCTI, 3
TUM W06 reHepyBaTy PO3BUTOK Ta EKOHOMIYHWI nocTyn. A6u AocarTvt Liel LOBipY, fepXaBa NoBUHHA
3p06MTU TEKCT 3aKoHy (the law) poctynHum. Boa Takox 30608'3aHa [JOTPUMYBATHCL 3aKoHiB (the
laws), aki 3anpoBaaMng, i 3aCTOCOBYBATY iX Y Mepea6éadyyBaHMii Cnocié Ta 3 NOMYHOK NOC/IA0BHICTIO.
Mepen6ayyBaHiCTb 03HAYAE, L0 3aKOH Mae ByTH, 38 MOX/IMBOCTI, MPOrONOLIEHWA Hanepes, - A0 MOro
3aCTOCYBaHHS, Ta Ma€ 6yTW nepenbadyBaHUM OO HOro HACNIAKIB: BiH Mae 6yTv cHOPMyYNbOBAHNI 3
[0CTATHBOIO MiPOIO UITKOCTI, abK 0C06a Masia MOXMBICTb CKepPYBATY CBOIO NOBeLiHKY» [1].

3a nyHkToM 1yactuhn 5 crarTi 361 KAC YkpaiHu cynoBe pillieHHs, skuM 3aKiHYeHo po3ris, Cripasm
i IKe Habpano 3aKOHHOI CMAK, MOXe GyTU MepernsaHyTO 3a BUKIOYHUMKM 06CTaBMHAMM Ta OFHIED
3 MiACTaB Takoro nepernsgy € BcTaHoBneHa KoHctutyuinHum Cynom YKpaiHy HEKOHCTUTYLAHICTb
(KOHCTUTYLLIMHICTB) 3aKOHY, HLIOTO MPABOBOIO aKTa UM X OKPEMOTO MOMOMKEHHS], 3aCTOCOBAHOTO (He
3aCTOCOBAHOTO) CYLOM MPW BUPILLEHHI CMIPABK, SKLLO PILUEHHS CyAY Lie He BUKOHAHE.

MpoTe 3akoHonaBeUb He BCTaHOBMB, a JOKTPUHA MPaBa He 3amporoHyBana YHiBepCasbHOro
MigXody B aCneKTi BU3HAYEHHS! MEX MOHOBJEHHS MOPYLLEHWX NPaB, CBOBOL, Ta iHTepeciB 0cobu Ta ix
obesry.

Mpo wo nnetbes?
HaBenemo ocHoBHi NpaBoBi NO3WLi 3 LbOro NMTaHHS, a came:

1) nepiua npaeosa no3uuis: BCTaHoBAEHHS KOHCTUTYLiAHMM Cynom YKpaiHu HeKOHCTUTYLIHOCTI
3aKOHY B LiIOMy 260 OKPEMOro MOro MOMOXeEHHS), 3aCTOCOBAHOIO CYAOM MpU BUpILLEHHI Cnpasy,
Ha[a€ NLe NMpaBO Ha Mepernsg, Takoro CyAOBOrO PIlLeHHS 33 BUK/MIOYHUMM 0BCTaBMHAMK, @ He €
He3anepeyHoIo 06CTaBVHOIO 3a HASIBHOCTI SIKOI Cy/J, 30608'93aH yXBaINTV CYA0BE PilleHHS Ha KOPNCTb
0Co6M, SIKa 3BePTAETHLCS i3 3a59BOI0 NP0 Nepernsif CyA0BOro PiLLIeHHS 3 BUKIIIOUHIMM 06CTBMHAMY;

2) Apyra npaBoBa Mo3uList: piLUeHHs OpraHy KOHCTUTYLIAHOI IOPUCAMKLIT 3060B'93ye v 38'A3Ky 3
BUKJIIOYHUMM 06CTaBUHAMM YXBANUTY CyA0BE PILLEHHS Ha KOPUCTb 0COGY, SIKa 3BEPTAETHCS i3 3as1BOIO
Mpo Nepernsf, CyA0BOro PiLLEHHS 33 BUKOUYHAMU 06CTaBMHAaMM, BOAHOYAC MOHOBIEHHS MOPYLLIEHX
npaB 0CO6M MaE BM3HAYATUCS 3 [TV yXBANEHHS BiANOBIAHOTO pilleHHs KoHcTuTyuiHoro Cyay Ykpaity,
TOG6TO MAETHCS BUKMIOYHO MPO NPOCMEKTUBHY Ait0 PILLEHHS OpraHy KOHCTUTYLAHOT OPUCAMKL;

3) TpeTs MpaBOBA MO3WLIS: MOHOBMEHHS MOPYLUEHWMX MPAB OCOBU Yy 3B'A3KY 3 BUKIIOUHUMU
06CTaBMHAMW Ma€E BW3HAYaTWCS He 3 [iaTV yxBafleHHs BiANOBIAHOIO PpileHHs KOHCTUTYLiiHOro




Cyny YkpaiHw, a paHille, 30kpemMa 3 AaTW HACTaHHS PUANYHOTO GaKTy NOPYLUEHHS! KOHCTUTYLLIAHNX
npaB, cBo6of Ta iHTepeciB 0CO6Y, 3yMOBNEHWX [j€l0 MPABOBOrO aKTa BW3HAHOMO 3rofoM TakuM,
Wo He Bignosifae KoHcTuTywii YKpaiHM (€ HEKOHCTUTYLiMHUM). [HaKIe Kaxyuw, TYT WAETbCs Mpo
PETPOCNEKTUBHY Ait0 PILLEHHS OPraHy KOHCTUTYLIHOT IOPUCOMKLI.

Tak1M YnHOM, AN 3a6e3reyeHHsl 4HOCTI CyA0BOT NPAKTUKY 3AMIHICTPATUBHI Cyay NOBUHHI MaTU
YITKWI OPIEHTUP B OKPECIIEHNX BULLLE MUTAHHSIX.

Mo-Tpete, BBXAO 33 HeOOXiOHe [eTanbHille 3yNMHWTACS Ha NPaBOBIA No3uuil Woao
PETPOCNEKTUBHOI Aji PiLLEHHS OPraHy KOHCTUTYLIMHOT IOPUCAMKLIT.

[iAcHo, NopyLUEeHHS! KOHCTUTYLIAHWX NpaB i CBO60L, 0CO6M B NPABOBI LepxaBi € HENPUAHATHUM,
0C06/IMBO, KOMIM BYHYBATLIAMY TAKOTO MOPYLLIEHHS € OpraHu Ny6iYHoi BNaav Ta ix nocafiosi 0cobu.

3 ornsny Ha e, MV [OMYCKAEMO MOXJIMBICTb i HaBiTb AOUIIBHICTD PETPOCMEKTUBHOT Aji pilieHHs
OpraHy KOHCTUTYLLIKHOT FOPUCOMUKLT.

[poTe peTpOCneKT1BHA [t TAKOrO PilLieHHst OpPraHy KOHCTUTYLIAHOI IOpUCOMKLi, HA MOE rMBOoKe
NepeKOHaHHS!, He MOXXe MaTV aBCONMIOTHOrO XapaKTepy.

3aKoHOAABELLb MA€E BCTAHOBUTY NEBHI OPUAUYHI dinbTpy.
Bintak, MaeMo 3'icyBaTy HaCTyMHi 1Ba BB CNEKTpU:

NepLLMA - SKi 06'EKTUBHI YNHHVIKY 3yMOBIIOIOTb HEOOXIAHICTb BCTAHOB/IEHHS TAKWX OPUANYHUX
dinbtpis;

[OpYrii - BCTAHOBMIEHHS SKUX Came LopUanIHUX GINbTPIB € [OLINBHUM LLOA0 BUSHAYEHHS MeX
PETPOCNEKTUBHOI Aji PilleHHs opraHy KOHCTUTYLIMHOI IOPUCOMKLIT B KOHTEKCTI Nepernsgy CyLoBMX
pillieHb Y 3B'A3KY 3 BUKMOYHUMU 06CTaBUHAMM.

Mo-yeTBepTe, 06'EKTUBHMMM YNHHUKAMM, SKi 3yMOBJTIOIOTb HEOGXIAHICTb BCTAHOBAEHHS! IOPUANYHNX
bINbTPIB Y KOHTEKCTI Nepernsay CyooBuX piLlleHb Y 38'93KY 3 BUK/KOYHUMM 06CTABUHAMY, €:

1) HeO6XiAHICTb AOTPUMAHHS NPUHLMMY res judicata, Akt € OLHUM 3 OCHOBOMOJOXHMX CKNIAA0BMX
BepxOBeHCTBa MpaBa. [1puHUMM NpaBoBOI BM3HAYeHOCTI nepefbdadac AOTPUMAHHS MPUHLMNY res
judicata, 3rigHO 3 AKWMM Y pa3i OCTATOYHOrO BUPILLEHHS CNOPY CyAaMu iXHE PiLLEHHS, WO Habpano
3AKOHHOI CUM, He MOXKe CTBUTUCh Mg CymHiB» (Piwenns €CT/Ty cnpasi «Brumarescu v. Romania»
(«Bpymapecky npotu Pymyii») Big, 28 nucronaga 1999 p. [6]; v cnpasi «Ryabykh v. Russia» («Psi6ux
npotu Pociiv) ig 24 nmnus 2003 p. [7].

LLlonpaBaa Biaxia Bif LbOro NPUHLLMMY MOX/IMBIA NWILLIE TOL), KOMW BiH 3yMOBIEHU 0COBNMBUMM i
HenepeGopHUMM o6cTaBnHamu (myHKTv 511 52 Piwenrst €CMJTy cnpasi «Pséux npotu Pocii («Ryabykh
v. Russia») [7];

2) HeoBXigHICTb 3a6e3nedeHHs MPUHUMMY MPABOBOI BU3HAYEHOCTI B MPOLECi M/IaHYBAHHS |
BUKOHQHHS J@PXKABHOIO BI0XKETY.

3akoH npo [depxaBHui1 6r0KeT YKpaiH1 € NPaBOBMM aKTOM, L0 Ma€ 0CO6NMBIA NPeAMET NPaBOBOrO
perynioBaHHs B aCMeKTi BU3HAYEHHs [OXOLiB Ta BUAATKIB Ha 3ara/lbHOCYCMifIbHI NOTPe6U, CTBOPEHHS
HANEXHUX YMOB AN1S1 peanizallii 3aKoHiB YKpaiHu, iHLUMX HOPMATUBHO-NPABOBWX aKTiB, yXBAIEHUX 40
70ro NpUIAHATTS, sIKi Nepe6adatoTb GiHaHCOBI 3060B'S3aHHS [EPXABM.




Y BMKOHaAHHI X 3060B'93aHb, K 3a3Haums KoHcTuyuiinui Cyn Ykpaiiu y cBoemy PilenHi Big
27 nvctonaaa 2008 poky Ne 26-pn/2008 y cnpasi Mpo 36aN1aHCOBaHICTb GIOKETY, YTBEPAXKYETHCS
CYTHICTb [iepXKaBm sIK CoLiianbHol | npaBoBoi [8].

YactmHa nepuua crarTi 96 KoHctuTyuii Ykpaiiv BCTaHOBWMAG, WO LepxaBHWA GtomkeT YKpaiHu
3aTBepOXYETHCA LLOpiYHO BepxosHoto Papoto YkpaiHu Ha nepiof 3

1 ciung no 31 rpyaHs, i AnLie 33 0C06AMBMX 06CTABMH — Ha iHLLIMA Nepio.

Binrak, 3akoHoAaBeLb Ma€e nepea6adnTy y epuaBHOMY BIoAXeTi BiANOBIAHI GpiHaHCOBI BUTpaTK B
YMOBAaX PETPOCNEKTUBHOI Aji piLleHb OpraHy KOHCTUTYLIMHOI IOPUCOMKLTB KOHTEKCTI nepernsiy CyAoBuxX
pillieHb Yy 3B'A3KY 3 BUK/IOYHMMM 06CTaBUHAMY, OCKISbKY BIGHOBEHHS MOPYLUEHUX KOHCTUTYLIAHMX
npaB Ta iHTepeciB 0Co6M 3a TakMMM 06CTaBMHAMM 30,e6iNbLIOr0 NOB'S3aHe 3 MeBHUMM COLianbHUMM
BUMIATaMK;

3) HEOBXIAHICTb YPAXYBAHHSA HABAHTAXEHHOCTI CyaiB.

3a vactvHolo BocbMoto cTarTi 361 KAC Ykpaitv nepernsig CydoBWX pillieHb 33 BUKIIOYHUMM
06CTaBMHAMM 3 NiACTaB, BU3HAUYEHWX MYHKTOM 14acTuHu n'aToi ctarTi 361 uboro Kogekcy, 3AincHIoeTbes
Konerieto y cknafj Tpbox abo GinbLIOT HenapHoT KinbKocTi cyaaiB KacalliHoro agMiHiCTpaTMBHOIO cyay
y cknapi BepxosHoro Cyay.

3a nepiop 3 15 rpyaHs 2017 poky no nmnenb 2020 poky fo KacauiitHoro afMiHicTpaTMBHOrO cydy
y cknagi BepxosHoro Cymy Hapinwno 131 268 cnpas, 3 Hrx 104 888 cnpas po3risHyTO, O CTaHOBUTb
80 %.

Bigrak, KonocanbHui MacyB aMIHICTPATMBHUX CMPaB, WO NOTpe6yloTb po3rmisay Ta CyAoBOro
BUpiLLEeHHs, NpUnaaae Ha cyaais BepxosHoro Cyay aaMiHicTpatuBHoT opucankLyi. Hanpuknag, cepenHst
KinbKICTb PO3rNSHYTYIX CPaB Ta MaTepiasliB Ha OfHOro cyaaio B KacauiiHoMy agMiHicTpaTuBHOMY cymi
y 2018 poui ctaHoBmna 1498 cnpas, y 2019 poui - 1139 cnpas, y I-my nipiudi 2020 poky - 335 cnpas.
Omxe, HaBedeHe Ta i iHWe AOBOAMTL HEOGXIAHICTb BCTAHOBMEHHS MEBHWX IOPUANYHUX GINbTPIB B
KOHTEeKCTi nepernsay CynoBMX PillieHb Y 3B'A3KY 3 BUKITIOYHIMW 06CTaBYHAMN.

Mo-n'ate, iHWWA acnekT, B O6roBOPeHHi SIKOrO € iCTOTHAa NOTpe6a, CTOCYETbCS IOPUANYHMX
binbTpiB, BCTAHOBMEHHS AKUX € JOLIbHAM Y Pa3i BU3HAYEHHS MEeX PETPOCNEeKTUBHOI Aii pillieHHs
OpraHy KOHCTUTYLLIAHOT IOPUCOMKLIT B KOHTEKCTi Nepernsay CyAOoBUX PilleHb Y 3B'A3KY 3 BUKTIOYHUMM
06CTaBUHAMM.

[lokTpuHa npaBa BWCMOBMIA MPABOBY MO3WLKO, BIAMOBIAHO 4O SKOI TakMMK OPUOUYHAMM
dinbTpamMu MoXyTb 6YTU KOHKPETHI NpaBa 0Coby, HANPUKNAL, MPUPOAHI NpaBa abo AvLe coyiasbHi
npagBa ToLLo.

€B8ponencbKui cya 3 npas aanHnYy nyHkTi 74 Piwens Big 20 TpasHs 2010 p.y cnpasi «Jlenac npotu
Xopearii» (Lelas v. Croatia), BKa3ag, W0 Ha [epXaBHi OpraHn noknaaeHo 0608 930K 3anpoBaAXyBaTh
BHYTPILLHI NPOLEeaypK, SKi MOCUAATL MPO30PICTb | ACHICTb IXHIX Oi, MIHIMI3YIOTb PU3MK NOMWUIOK | B
LiNOMY CNPUSITMYTb OPMUAMYHIA BA3HAYeHOCTi Y NpaBosigHocuHax [9].

Omke, BUPILLIEHHS! MATAHHS PUONYHUX GINBTPIB BUXOANT 33 MEXi ANCKPELHUX MOBHOBAXKEHb




CyAiB i HaNpsiMy anemioe 40 PO3CyAy 3aKOHOAABLS, SKOMY BOAHOYAC HANEXWTb BUPILUEHHS MUTaHHS
o0 GiHAHCOBOTO 3a6e3MeUeHHs BUKOHaHHS pillieHb Cyay Y CrpaBax i3 CoLia/lbHUX NMMTaHb.

[Mo-wwocTe, OLHIEID 3 KOHCTUTYLHUX rapaHTii NpaB, CBOBOA, Ta iHTepeciB 0co6M € 060B'A3K0BUI i
He3BOPOTHIN xapakTep pilweHb KoHctuTyuiHoro Cyny YkpaiHu.

KoHcTutyuintmin Cyn Ykpaitm y ceoemy PitlenHi Bia 2 rpyans 2019 poky

Ne 11-p/2019 BucnoBuB topuanyHy nouuiio: «O60B'A3KOBICTb, OCTATOYHICTL Ta HEMOXIUBICTL
OCKapKeHHs yxBaneHux KoHctutyuinHnum CyooM YkpaiHW akTiB 33 Hacnigkamu posrnagy crpas
MNOB'AI3aHi 3 BUK/IOYHMMM NOBHOBKEHHAMMW OpraHy KOHCTUTYLIHOI toprcamKkLi.. Hesroga 3 Takumu
PilLEHHAMM (aKTamu) He [03BONSE XOAHOMY OpraHy My6GAiYHOT BAAAM CTABUTW Nif, CYMHIB iX 3MICT»
(a63aum 2,4 nignyHkty 2.2 nyHKTY 2 MOTUBYBAIbHOT YacTvHm) [10].

[MpoTe uyMMano pilleHb OpraHy KOHCTWUTYLIAHOI HOPUCAMKLIT 3aMLLAIOTBCS HEBUKOHAHUMM,
npoirHopoBaHuMK. Lle 03Hauae, Wo B AepiaBi He HANEeXHO 3a6e3neyeHo BepXOBEHCTBO KoHCTUTYLl
YkpaiHu, NpYHLMN BEPXOBEHCTBA NPaBa, rapaHTii KOHCTUTYLIMHUX NPaB i CBO6OA, IOAMHM TOLLLO.

3-MOMiX FONIOBHUX MPUYMH HEBUKOHAHHSI PilleHb OpraHy KOHCTUTYLAHOT toprcaykuii B YkpaiHi
MOXHa Ha3BaTW Taki 9K: BiCYTHICTb MOMITMYHOI BOJI 3aKOHOAABLS', HEBM3HAYEHICTb MPaBOBOMO
MeXaHi3My A0ro BUKOHaHHS TOLLO.

Mo-cbome, KoHcTutyuinnmin Cyn, YkpaiHu BignosigHo A0 Npunncie YacTuH 1, 2 ctarTi 97 3akoHy
Ykpaitv «Mpo Konctvtyuiinui Cyn YkpaiHu» y pillieHHi, BUCHOBKY MOXe BCTRHOBWTY NMOPSIBOK i CTPOKY
X BUKOHaHHS], @ TaKOX 3060B'513aTV BiANOBIAHI AepXaBHi OpraH 3a6€3ne4nTi KOHTPOb 33 BUKOHAHHSM
PilleHHs!, AOAEPXAHHSM BUCHOBKY, @ Takox Cyf, Moxe B1Maratu Bif BiAMoBiAHMX OpraHis N1cbMoBe
NiOTBEPKEHHS BUKOHAHHS! PILLEHHS, AOAEPYKAHHS BUCHOBKY TOLLO.

3 ornsgy Ha 3MICT HaBefeHWX BuLe IMMEepaTUBHUX 3aKOHOAABYMX MPUMKCIB, CKIROAETHCA
BPKEHHS, LU0 YKOLHWX NpobnieM i3 yrnpoBameHHsM pilleHb KoHctutyuiiHoro Cypy YkpaiHv HeMae i
He Moxe 6yTu.

MpoTe [oCBiA HALLIOHANBHOMO AEPXXABOTBOPEHHS B ACMEKTi MPaKTUYHOIO 3a6e3MneyeHHs BUKOHaHHS
piwenb KoHctuTyuiHoro Cyay YkpaiHu CBigunTb, O Ha MPaKTULL He BCe TaK MPOCTO Ta OAHO3HAYHO.

Koncturyuinnmnin Cyn Ypainv y Piwenni sig 14 rpyaHs 2000 poky N 15-pn/2000 y cnpasi npo
NopsidoK BWKOHAHHS pieHb KoHctutyuinHoro Cyny YkpaiHu AifOB BUCHOBKY, WO MOTO PileHHs
«HE3A/IXHO Bif] TOrO, BU3HAYEHO B HWX MOPSIAOK i CTPOKM X BUKOHAHHS YK Hi, € 060B'A3KOBUMM [0
BVKOHaHHS Ha BCii TepuTopii YKpaituy, Ans BCix Cy6'eKTiB NPABOBIAHOCKH, 30KpEMa 7 4A1S OpraHis
[lepaBHOI Bnaay; 06OB'S30K iX BMKOHAHHS € «BUMOrolo KoHCTUTYUii YKpaiHy, sika Mae HamBuLLy
IOPUANYHY CUAY LLOAO BCiX iHLLMX HOPMATUBHO-NPABOBMX aKTIB; JOAATKOBE BIM3HAYEHHS Y PILLEHHSIX,
BucHoBKax KoHctutywinHoro Cyny YKpaiHv nopsiaKy iX BUKOHaHHS! He CKacOBYE i He MiAMIHSIE 3arabHol
060B'A3KOBOCTI iX BUKOHAHHS» (a63aLiu 2,3,6 MyHKTY 4 MOTUBYBASILHOT 4acTuHu) [11].

Omke, BUPOGIEHHS I0PUANYHMX MeXaHi3MiB B acmeKTi BNpOBALKEHHs pileHb KoHcTuTyLiHOro
Cyny YkpaiHu He € ioro 0608's3koM. Lie noro npaeo.

'Sk npuknag, Bkaxemo Ha Piluents Korcturywintoro Cyny Ykpaiku sig 11 munts 2013 poky Ne 7-pn/2013, ne Cyn Brasas BepxosHii Paai Ykpait
Ha HeOO6XIAHICTb BHECeHHS 3MiH [10 3aKoHy Ykpaitu «[po BifnoBiAaNbHICT 32 HECBOEUACHE BUKOHaHHS MPOLLOBMX 3060B'S3aHb» Bif, 22 nncTonaaa
1996 poky (NyHKT 2 pe30/IOTUBHOT YACTUHM), NPOTE NAPAAMEHT i JOHYHI XOHUM YMHOM He BifjpearyBas Ha BIAMOBIHI MPUMACK Yy HA3BAHOMY PiLLEHHI
OpraHy KOHCTUTYLIAHOT OpUCAMKLL Pexim enektporHoro foctyny: // zakon.rada.gov.ua/laws/show/vO07p710-13/card4#History




Mo-BocbMe, B KOHTEKCTI TeMM AaHOro MiKHApOAHOrO CeMiHapy-MpaKTUKyMy Ans Hac, CyaniB
BepxosHoro Cyny, BaxMBOIO € N03uLlist CyAAIB OpraHy KOHCTUTYLAHOT IOPUCAMKL LLOA0 3a6e3rneyeHHs
BVIKOHAHHS! YXBANEHUX HIM PiLLIEHD.

Tax, 13 rpyams 2019 poky KoHctutyuinnmi Cypn Ypainu yxeanus PiwenHs N 7-p(11)/2019, skum
BM3HAB TAKOI, WO He Bianosigae KoHctutyuii Ykpaitm (€ HeKoHCTUTYUiAHO), YacTnHa 20 cTarTi
86 3akoHy Ykpainu «[1po npokyparypy» Bif 14 osTHa 2014 poky N 1697-VIl 3i 3miHamu, skoto
nepenbayeHo, Lo YMOBM Ta MOPSAOK NepepaxyHKy MPU3HAYeHNX NeHCil NpaLiBHUKaM NPOKypaTypu
BM3HaYaloTbCa KabiHeTom MinicTpis Yipaitm [12].

KoHctutyuinHmia Cyn YkpaiHu y pe3ontoTUBHIM YaCTUHI LLbOro X PilieHHs BU3HAUMB, LLO «4acTVHa
npagusTa crarti 86 3akoHy Ykpainu «[lpo npokypatypy» Big 14 xosTHa 2014 poky N2 1697-VII 3i
3MiHaMM He NifISrae 3aCTOCYBaHHIO 3 AHs yxBaneHHs KoHcTuTyLinHuM Cynom Ykpaiku Luboro PitieHHs»,
HaTOMIiCTb «4aCTVHA ABafLATa CTaTTi 86 3akoHy YkpaiHu «[1po npokypartypy» Big 14 xosTHs 2014 poky
N 1697-VII nignarae 3aCToCyBaHHIO B NepBUHHIN peaakLyi» [12].

Cynas KoHctuyuiHoro Cyny Ykpaim B. B. ToponoBeHKo, sikuin 6yB ofHUM i3 4BOX [OMOBIAAYIB Y
Ui cnpaBi, y NyHKTi TpeTboMy OKpemoi lyMKuM A0 Lboro x PileHHs Haronocvs: «<OgHak ans YitkocTi
PO3YMiHHS 3aKOHOAABLIEM Or0 PO3Cydy LOAO NOAAMBLIONO PEerysioBaHHS MUTaHb MepepaxyHKy
NPV3HAYEHOI NeHCii NpaLiBHMKAM NPOKYPATYPU, 03HAUEHW NOPSIAOK BUKOHAHHS PillieHHs cnig, 6yo
MOBHOIO MiPOIO BIATBOPHTL Y IOr0 PE30SIKOTHBHIN HaCTUHIx [4].

[ircHo, Br3HaHHs KonctutyuinHum Cynom YkpaiHu nonoxerHs yactuHyn 20 crarti 86 3akoHy
Ykpaitn «[1po npokypatypy» Big 14 sxosTHs 2014 poky N2 1697-VII 3i 3MiHaMu He BupiLLye npotnemy
nepepaxyHKy MeHcin npauiBHWkam npokypatypy. KonctutyuinHmia Cyn YkpaiHu  yepe3 06'eKTviBHI
MPUYMHA BUPILLMTW LIe MUTAHHS HE MOXe. TOMy L0 Yy Pe3ynbTaTi HW3KW 3aKOHOZABUMX 3MiH 6yna
BTPayeHa NpaBoHACTYMHICTb HOPM MPaBa, MPeaMeToM NMPaBOBOMO PEryNioBaHHS SKUX GYB MexaHi3Mm
(nopsamoK) nepepaxyHKy Npr3Ha4eHoT MeHCii LM NPALBHUKAM.

KonctutyuinHuin Cyn, YKpaiHu YNoBHOBAXEHWI YXBaIOBATY PILLEHHS JIULLE Y MEXaX 3aKOHY, LLO €
NpeaMeTOM KJOMOTaHHS, 30KpeMa BiH BU3HAE MOr0 KOHCTUTYLIMHAM YW HEKOHCTUTYLIAHM B LIiIOMY
260 X BM3HAE OKPEMI MOSOXKEHHS 3aKOHY KOHCTUTYLIAHUMM YW HEKOHCTUTYLIAHUMM.

Mpote cam KoHctutywintui Cyn, YkpaiHy He Moxe «Aonucatu», «OMOBHUTUY, «YAOCKOHAMTAY
3aKOH UM iHLLWA MPABOBUI AKT, LLO € MPEMETOM KIIOMOTaHHS .

KoHctuTyuist YkpaiHu Li noBHOBaxeHHs Noknafae Ha BepxosHy Pany YkpaiHu
(cTarTs 75), npoTe 3aKoHOAABELb HeJOBPEry/IOBAB OKPEC/IEH BULLE MUTAHHS.

Tak1M YMHOM, Hapasi Cy[, CMCTeMM Cy0YCTPOIO, MPUAMAIOUM PILLEHHS Yy CNPaBi MPo nepepaxyHoK
MeHCi NPOKYPOPaM, MaE BUXOANTU 3 TOTO, WO: 1) nonoeHHs yacturm 20 crartTi 86 3aKoHy YkpaiHu
«[po npoxypatypy» Big 14 xosTHa 2014 poky N2 1697-VIl y nepeuHHin penauii (Ha ske nocnnaetsca
Korcruryuiarmi Cyn Ykpaikm y ceoemy pituenHi sig 13 rpyarHs 2019 p.) nuwwe MiCTUTb NOSIOKEHHS NPO
nepepaxyHoK MeHcir, NpoTe Len 3akoH He BU3HAYAE MeXaHI3M Takoro nepepaxyHKy; 2) Takui MexaHiam
nepepaxyHKy NeHCin Takox He B13HauMB | Kabinet MinicTpis Ykpaiku (3 13.12.2019 p. iiomy 3060poHeHo
Lje po6uTy); 3) CyL CUCTEMM CYAOYCTPOK TAKOX HE MOXE BU3HAUUTM MOPALOK NepepaxyHKy po3Mipy
NpW3HaYeHoT NeHCii LM NpaLiBHVKaM, BUPILLYIOYM CNpaBy Mo CyTi, BiH YNOBHOBAKEHWI ULLE BKa3aTK
Ha TOM MexXaHi3M (4n Ti MexaHi3mm), ki BM3HAUMB CaM 3aKOHOAABELLb.




TaknuM UMHOM, HaBefileHe [OBOAMTB, WO (OPMyBaHHS €PEeKTUBHWUX MEexaHi3MiB 3axucTy npas
JIOAMHN B KOHTEKCTI BNPOBaKEHHS PillieHb OpraHy KOHCTUTYLAHOIN OPUCAMKLIT B YKPaiHi BUXOANTb
33 Mexi AWCKPELLHUX MOBHOBXEHb CYAOBMX OpraHiB i 34e6ifblioro notpetye 3aKoHOAABHOro
[I0BPEery/moBaHHS.

Cnncok BUKOPUCTaHKUX dkepen:

1. Nonosiab «BepxoBeHCTBO NpaBay, cxBasieHa BeHeLifcbkoto KoMicieto Ha 86-y nneHapHOMY 3acifaHHi
(Bereuis, 25-26 Gepests 2011 poky) // Pexum eneKTpoHHOro [ocTyry:

https:/www.enice.coe.int/webforms/documents/default aspx?pdffile=CDL-AD(2011)003rev-rus.

2. 3aKkoH YkpaiHu «[1po BHeceHHst 3MiH go locmomapcbkoro mpouecyanbHoro Kopekcy YKpaiHu,
LinsinbHoro npoLecyanbHoro Koaekcy Ykpaiu, Kogekcy agMiHicTpaTiBHOrO CynoumHCTBa YkpaiHu Ta
iHLLVX 3aKOHOABYMX aKTiB» B, 3 oBTHA 2017 poky Ne 2147-VIIl // BinomocTi BepxosHoi Pagu Ykpaitu
(BBP),2017,N2 48, cT. 436.

3. KopeKc aMiHicTpaTneHoro cymoumHcTea Ykpainm sig 6 nunHa 2005 poky// Binomocti BepxosHoi
Paau Ykpainm (BBP), 2005, N2 35-36, N@ 37, c1.446.

4. Oxpema pymka cyani KonctwyuiHoro Cyny Ykpaibm B. B. TopopoBeHka wopo PileHHs
KonctutyuinHoro Cyny Yxpainu sig 13 rpyanst 2019 poky N 7-p(I1)/2019 y cripasi 3a KOHCTUTYLiHUMM
ckapramu [anmnioka CrenaHa |saHoBuua Ta JutemHeHka Onekcis IBaHOBMYA LLOAO BiAMOBIAHOCT
KoHctuTyuii Yipainm (KOHCTUTYLIRHOCTI) MONOXEHHS YaCTHV ABAAUATOI CTaTTi 86 3akoHy Ykpaiiu
«[1po npokyparypy» Bin 14 so8THa 2014 poxy N 1697-VII // OdiuinHni sicHnk Ykpainu, 2020, Ne 4, Tom
2,CT.228.

5. PiwenHs Konctutyuinnoro Cymy Yxpainm sig 30 ciuns 2003 poky N 3-pn/2003// Ypsamosuit kyp'ep.
2003.N2 32.

6. PilerHs €Bponencbkoro cyay 3 npas MoanHK1 Y cripasi «Brumarescu v. Romania» («Bpymapecky
npotu PymyHii») Big, 28 nuctonana 1999 poky// Pexxm enekTporHoro goctyny: http:/eurocourt.in.ua/
Articleasp?Aldx=307.

7. PiweHHs €Bponencbkoro cyay 3 npas moanHu y cnpasi «Ryabykh v. Russiax («Ps6rx npoTu Pocii») Bif
24 avntHs 2003 poky // Pexxnm enextporHoro foctyny: http:/www.echr.ru/documents/doc/new/003.
htm.

8. PitwenHa KorctuTyuinHoro Cyay Ykpainu sig 27 nuctonaga 2008 poky N 26-pn/2008 y cnpasi npo
36anaHcoBaHicTb BromkeTy // OdiuinHmi BicHuk Yxpainu, 2008, N2 93, cT 3088.

9. PiweHHst €BponericbKoro cyay 3 Npas MoAMHM Y Cpasi y cnpasi «/lenac npoTv Xopsarii» (Lelas v.
Croatia) 8ig, 20 TpasHs 2010 poky // Pexum enexTporHoro goctyny: https:/taxlink.ua/ua/court/sprava-
lelas-proti-horvatii/uk/.

10. PiwwenHs KorcTuryuinHoro Cyay Ykpainu Bin 2 rpyaHst 2019 poky Ne 11-p/2019 // OdiuiiHni BicHUK
Ykpainu, 2019, N2 100, cT. 3385.

11. PiwenHs KoHcturyuiiHoro Cymy Ykpainu sig 14 rpyaHa 2000 poky NO 15-pn/2000 // OdivinHmi
BiCHWK Ykpaitu, 2000, N 51, cT. 2226.

12. PiwenHs KonctutyuinHoro Cyny Ykpainw Big 13 rpyans 2019 poky Ne 7-p(11)/2019 // OdivinHmin
BiCHUK YKpaiHu, 2020, N2 4, Tom 2, cT. 228.




Mykhailo Smokovych,
President of the Administrative Cassation Court, Supreme Court,
Doctor of Law, Merited Lawyer of Ukraine

IMPLEMENTING JUDGMENTS OF THE CONSTITUTIONAL COURT OF UKRAINE: SEARCHING
FOR AN EFFICIENT HUMAN RIGHTS PROTECTION MECHANISM

The relevance of this research is contingent on the fact that the Constitutional Court of Ukraine and
administrative courts must operate side by side within the mechanism of state power for the unyielding and
targeted affirmation of human rights and freedoms and their guarantees. However, such cooperation will only
be effective and duly rewarding in protecting human rights if the progressive mechanism is developed for the
enforcement by general courts of Ukraine of decisions passed by the constitutional jurisdiction body.

The article analyses the need for law theoreticians and practitioners to find the most effective legal
mechanisms required for the proper and fair judicial protection of rights, freedoms and interests of individuals,
rights and interests of legal entities against violations on the part of power entities.

It has been established that the cornerstone of the judicial review within the system of protecting rights
and freedoms of the individual includes the development of the consistent doctrinal approach to the aspect
of addressing the following issues: is it possible in Ukraine to use retroactive effect of judgments on the
unconstitutionality of the act for the sake of protecting the right of an individual; how should the rights of the
person violated by the unconstitutional instrument, acts or omissions on the part of the public authorities or their
official be restored; how to ensure complete and unfailing enforcement of judgments, observance of conclusions
adopted by the Constitutional Court of Ukraine on the part of administrative courts subject to the availability of
the relevant legislative under-regulation; what should be the format of procedural activities of judges within the
Ukrainian judiciary under the conditions of the introduction of a possibility of a constitutional complaint should
the Constitutional Court of Ukraine find unconstitutional the legal norm under which court cases are already
passed but judgments are not yet enforced; what should be the format of the procedural activities of courts
within the administrative proceedings resulting from the Constitutional Court of Ukraine finding laws of Ukraine
or any other legal instruments unconstitutional based on the constitutional motions which lead to the violation
of fundamental natural human rights, etc.

It has been proven that the mechanism of introducing provisions of paragraph 1, part 5, Article 361 of
the Code of Administrative Proceedings of Ukraine is ambiguous and under-regulated in the context of court
judgement review due to exceptional circumstances concerning the implementation of the relevant judgments
of the constitutional jurisdiction body. For instance, the legislator did not determine, and the doctrine of law
does not offer a universal approach to determining restrictions on the restoration of violated rights, freedoms
and interests of the individual and their scope in defining the retroactive effect of judgments adopted by the
Constitutional Court of Ukraine.

The article concludes that shaping effective mechanisms of human rights protection within the context
of implementing the judgments of the Ukrainian constitutional jurisdiction body is beyond the discretionary
powers of court bodies and mostly does not require additional legislative regulation.




Asrobiorpa¢iuHa foBiaka

D-p Napc Bpokep, MpesnaeHt KoHcTuTyuiHoro cypy Ta Buworo
anMiHicTpatueHoro cymy 3emni Perrnana-Mansy (M. KobreHu).
Hapoansca 19 rpyams 1967 poky 8 M. Qip3er (HiveuunHa)

Y1995 ycnilHo cknas [Ipyruit AepaBrIA tOPUONYHUIA ICNKT | HabyB
KBanidikauii noBHoro topucta. icns LbOro 3axucTuB JOKTOPCbKY
avceprtauiio B Pypcbkomy yHiBepcuTeTi B M. Boxym.

OKpiM topuanyYHOT AiSNBHOCTI Ha Nocafax B [lepxasHii KaHuenspi
(Komicist 3 agminicTparvsHoi MogepHizawi) Ta B MapnameHTi 3emni

PeHnana-TNeansy (3okpema Oupekrtop Slanarary 3emni PeiHnang-Mdanbly), 3MiMcHIoBas NpaBocyaHy AiabHICTb Ha
nocagi cyani dinbHuuHoro cyay B M. MaiiHu,

Y uepsHi 2012 poky 6yB npu3HaveHuit Mpe3naeHToM KoHCTUTYLiHOTO cyAy Ta Buiioro agMmiHicTpatMeHoro cydy 3emni
Pennnana-TNansy (M. Kobnexu).

Cnienpaug 3 YkpaiHoto
3 2012 poky i go cooropHi B skocTi MpesnaeHta KoHctuTyuinHoro cyny Ta Buiioro apMiHicTpatBHoro cyny 3emni

Peitnana-Tdanbly akTMBHO Ta 0COGKCTO MIATPUMYE NPOTPaMy LLOPIYHOMO TUXKHEBOTO GaxOBOro O6MiHY MiX CyaasMu
afIMiHICTPaTMBHOrO CyaoumMHcTBa HiMeuunhn Ta Ykpaiku 8 M. KobnehL,

HeopHopaszoBo 6paB yuacTb Yy HiMELbKO-YKPAiHCbKUX Ta YKpaiHCbKO-HIMeLbKuX 3axopax 3 06MiHy AO0CBIiOOM B
anMiHicTpaTnBHUX cypax 8 Himeuuni Ta B Ykpaiti (Tpip, Montasa, MaiH, 3anopixoks, lBaHo-OpaHkiscsk, TepHorins,
TNannuyr, Nbsis, Kuis).

[MoHap, M'aTb POKIB UMTAE NEKLl 3 KOHCTUTYLIHOMO NpaBa Ta KOHCTUTYLIAHOTO MpoLecyasbHOro npaea HiMewuvHu B
pamkax Kypcy «apanensHe BuBYEHHs HiMeLbKoro npasa» Ha tOpuanuHomMy dakynbteTi JlbBiBcbKoro HalioHansHoro
YriBepcuTeTy iMeni IBaHa OpaHka.
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[-p Napc Bpokep,
Mpe3naeHT KoHcTuTyLiHoro cypy
Ta Buworo agMiHictpatuHoro cyny 3emni Peinnana-dansu, HimeyunHa

HAMPY)XEHICTb MX MPABOBOIO BUSHAYEHICTIO TA 3ABE3MEYEHHSAM
MATEPIAJTbHOI CNIPABEJIUBOCTI: OBCSAr 3BOPOTHOI i PILLEHb
KOHCTUTYLINHOO CYAY 3 TOYKM 30PY MEPErNAAY PILLEHb AQMIHICTPATUBHUX
CYOIB, SIKI HABY/TU 3AKOHHOI CU/K

3mict

[.Bctyn

II. KomeHTapi 1o nepenaHoro Katanory nutaHb
1. PetpocnekTuBHicTb NpaBa

2. 3abe3neyeHHst epeKTVBHOrO MexaHi3My 3axMCTy MpaB 0cobW Y BUMAAKY BU3HAHHS 3aKOHIB Ta iHLLMX
HOPMATVBHMX aKTIB TaK1MMWU, LLO He BILNOBIAAIOTb KOHCTUTYLT

3. MexaHi3m nepesipku (HOBOTO PO3rAsiAY) CYAOBUX PilleHb Y 38'A3KY i3 HOBOBUSIBIEHMMM 260 BUKIIOYHUMM
o6cTasuHamMu (MyHKT 1uactnim 5 crarti 361 KAC Ykpaitu)

I1l. BucHoBok

I.Bctyn

Tema MiXHAPOLHOrO CeMiHapy-MpaKTUKyMy MOPYLLYE LEHTPabHi MUTaHHS NPaBHOAEPMKABHOCTI
Ta opraHisayii cynosoi Bnagu B Aepxasi. [epedycim OeTbcs Npo MOLLYK PIBHOBArY B HAMPYXeEHUX
BiHOCMHAX MiX 3abe3neyeHHsM MaTepiasibHOi CNpaBeAsMBOCTI 3 OAHOrO GOKY Ta AOTPMMAHHSM
MPUHLMNY MPABOBOI BUSHAYEHOCTI (i TakKMM UMHOM 3a6e3neyeHHs IopULNYHOTO MUPY) 3 THLIOTO GOKY.
To6T0 aeTbcs Npo cnpoby BiAHANTW piBHOBArY Y 3a6e3nevyeHHi epeKTUBHOI Ajl ABOX NPUHLMNIB, SIKi
nepeayciM € CKIALHVKAMW MPUHLWNY NPaBHOI LepxaBy. Takox Tema 3axopy BWUCBIT/IOE MUTaHHS
pO3MeXyBaHHS  bYHKLOHANbHUX Chep KOHCTUTYLHOMO Ta (axoBoro CymouMHCTBA (y LaHomy
BUMAAKY: aOMIHICTPRTUBHOTO CYAOUMHCTBA). 3BICHO KOHCTUTYLLIAHW CYA, € BULLMM CYLOM, POTE BiH He
NOBMHEH NepeTBOPIOBATUCH Y «Cynep-KacaLiiHy iHCTaHLito» Mo BiAHOLLEHHIO 40 iHwux cyais. [ig vac
YXBA/IEHHS! CBOIX PiLUeHb KOHCTUTYLiHUI Cy[ NOBMHEH 6paTh [0 YBaru He NuLe HasiBHICTb NeBHOro
NPOCTOPY AN fif i pillieHb 3aKOHOAABLS Ta Ypaay. Takox i GaxoBi Cyay He MOBMHHI 32 KOXKHOMO BUNAAKY
po3raNy’eHHst POCTOro NpaBa NiAAaBaTHCh KOHTPOIIO 3 6OKY KOHCTUTYLAHOTO Cyy. BigHOCHHM Mix
KOHCTUTYLHOIO IOPUCAUKLIEID Ta GaxOBUMM OPUCAMKLISMA MOBUHHI ByTW NPOCAKHYTUMMW B33EMHIM
pecneKToM Ta 06a4NMBUM CTaBAEHHSIM.

Y4acHUKM YKpaiHCbKO-HiIMeLIbKOT (paxoBoi 3ycTpidi, sika Binbynach HanpukiHLi BepecHs 2019 poky
nig, ronoyBaHHaM lonoBw KacauinHoro agmiHictpateHoro cyny BepxosHoro Cymy maHa Muxaina
CmokoBWYa, Bxe 06roBOPIOBANIW LItO TeMaTuKy i B paMkax Aiaory onpaLoBaiv Ta npoaHaizysaim
BiAnoBiaHi NpaBoBi no3uLi. LLloHaMeHLwe B NeBHIi YacTWHI NOMSAN YHACHWKIB 3a/MLWMANCE AOCUTD
BiZMIHHWMW. Yxe Tofi 6yN0 3aNPOMOHOBAHO LU pa3 MOBEPHYTUCH [0 L€l TeMaTuKM Ans A0AATKOBOMo
BMBYEHHS MO3MLLIA Ta apryMeHTiB Ta NPOaHaNi3yBaTh iHO3eMHWIA [OCBIM. 3BICHO MeHi BifOMO, WO
lonosa KAC naH CmokoBuY Ta naHi cynas binak € BiMiHHUMY 3HaBLSMM HIMELbKOT MPaBOBOT CUCTEMMY,




MPOTe § BCE X CMOAIBAOCH, LLO MOI HACTYMHI BiANOBILI HA MMTAHHS 3aNPONOHOBAHOIO KaTasnory 6yayTb
KOPWCHVMM B PaMKax 3aniaHoBaHOI Ha LibOMY 3ax0fi AVCKYCI.

Il. KomeHTapi no nepepfaHoro Karanory nutaHb
1 PeTpocnekTuBHICTb npaBa

[lo ronoBHuX 3aBAaHb NpaBa HaNeXWTb CTBOPEHHS HafiitHNX GopM noeeaiHKkL. Ane 3aas Lboro
M€ MaHyBaTW MpaBoBa BUM3HAYeHICTb. HiMelbkuin OenepanbHui KOHCTUTYLiRHWIA Cyn, CBOTO Yacy
3a3HaumB 3 Liboro NpyaoAy: «OCHOBOMONOXHI NpaBa Ta MPUHLMM NPaBHOT iepXKaBy 3aBASKY iX CMiNbHIfA
B3aEMOQIl rapaHTYIOTb HaLiHICTb NPABOBOI CUCTEMMU, KA € BK/IMBOKO OCHOBOIKD AJ1Si CAMOCTIMHIX
pilLieHb 0cO6U MPO NOfANbLIMI Nepebir i BAACHOrO XWTTS i ika LM CAaMUM € OFHIEIO i3 3aCafHUYMX
CKNROOoBUX NiGepanbHOi KOHCTUTYLi. To6To TyT nepedyciM MAeTbCs MPO BapTy 3axucTy AOBIPY
rpoMagHUHa A0 [ji NpaBoBMX MPUNNCIB Ta Ti ycTaneHocTi (LoHariMeHLwe BigHOCHOT). ToMy npaBosa
BM3HAYEHICTb Y HIMELbKIN NPaBOBii CUCTEMI — MOPIBHAHO 3 MaTepiasibHOO CNPaBe/IMBICTIO — TAKOX
NOCIAAE MPUHLIMMOBO BKIMBE MICLE | MA€E 3HAYEHHS.

3BOPOTHA Aist 3MiH B MPaBOBOMY perylioBaHHi € CKOPILLIE BUKIIOUEHHSIM, e Ma€ 6y TV BUNpaBAaHUM
i ke y pasi HeraTVBHMX HACNIAKIB AN FPOMAASHUHA [OMYCKAETbCA KOHCTUTYLAHUM NPaBOM NnLLe
332 HasBHOCTI YiTKO BM3HauYeHUX nepenyMoB. BogHouac Ma€ maHyBaTV MPWHLWMM 3axMCTy OOBIpU. 3
OrNAfy Ha TaKe, iCHYE MOMIN Ha TaK 3BaHy CMPABXHIO 3BOPOTHY Aito (30€6ibLIOr0 HEMPUAHATHY) Ta
Ha HECMPaBXHIO 3BOPOTHY [it0 (MPMHUMNOBO [OMYCTUMYY) . B 06MeXeHOMyY 06CS3i Ui NPUHUMMK filoTb
TaKOX i CTOCOBHO 3MiH MPABOBOIO PerystoBaHHS, CPUYMHEHMNX CYOBOKO MPAKTUKOI.

Mopsia 3 WM [0 CyTi NpaBa TakoX HANEXWUTb 3aBAaHHS i3 3a6e3rneyeHHs NpaBosoro mMupy. Lie
nepeayciM 03HaYae, WO BiANOBIAHI NPaBOBI BIGHOCMHM OCTATOYHO Ta 3 060B'I3KOBOI [i€t0 A1s BCiX
SIK MPaBWAO0 3'9COBYIOTHCS Came CYAOM i 3BiCHO MatoTb 6yTU BCIMA akLEenToBaHi. 3aas LbOro CyaoBi
PiLUEHHS MAOTb HABYTU 3aKOHHOT CUK (TOBTO GisblLue He MOXYTb BYTU OCKAPXKEHI), & 3AMIHICTPATUBHI
aKTU MatoTb HABYTW OCTATOUHOI YMHHOCTI (OCKINbKM He By CBOEUACHO OCKApXKeHI). Y Takui crocié
3a6e3re4yeTbCs CTaHOBULLIE NPABOBOT BU3HAYEHOCTI.

Came Us MeTa npasa MOXe B OKPEMUX BMMadKax BCTYMUTW B KOHQMIKT 3 MatepiasibHO
CnpaBefMBICTIO. Afe Take CTaHOBMLLE 333BUYal TONEPYETLCS, OCKINbKM B HLIOMY BUMAAKY AOCAITH
HACTaHHS MPABOBOIO MUPY HEMOXIIMBO HIKOMW. TOMY, HaBITb MOMWIIKOBI PiLLIEHHS, SIKi HAOYM 3aKOHHOT
cuv a6o BIAMOBIAHO OCTATOYHOT YMHHOCTI, Y MPUHLMMI MaOTb TONEPYBATUCS.

OTxe, NPUHLMN 36epeXeHHS PilLEHHSIMM 3aKOHHOT CUIV MOXKE By TV MOPYLLIEHWIA NINLLE Y BUKTIOYHNX
BMMaaKax. 3 OrNsdy Ha OKPeMi akT (CydoBi pilleHHs Ta aAMIHICTPATVBHI aKTL) Ta X 3aKOHHY CUy UM
CUAY YUHHOCTI CaMe 3aKOHOAABELLb MOKINKAHWIA BUPILLYBATV MUTAHHS BUHUKHEHHS HANPYXKEHOCTI Mix
3a6e3neyeHHs M CnpaBefIMBOCTI B OKPEMOMY BUMaAKy 3 OAHOrO 60Ky Ta 3a6e3neyeHHsM MpaBoBOi
BM3HAYEHOCTI 3 iHLLOrO 6OKY (3BiCHO i3 BOTPYMMAHHSIM BAMOT KOHCTUTYLHOTO MPpaBa).

BigpHocvHW «npaBuno - BUK/OYEHHs» AiloTb B HiMeYuWHi y TOMy uMcii CTOCOBHO pilleHb
®epnepanbHoro KoHCTUTYLIAHOMO Cyay, 30KpeMa y BUMa[Kax, KOMW BiH BM3HAE 3aKOHM TaKWMY, WO
He BIfMOBIfAOTb KOHCTUTYL. 3akoHHa cvna pilleHb GaxoBux CyAiB Moxe 6yTW 3namaHa auwe y
BUK/TIOYHNX BUMALKAX Ta JINLLE B MEXAX THX BY3bKMX PAMOK, SIKi YiTKO BUNMCAHI B 3aKOHaX, 30Kpema B §

'Y pasi notpe6y, Lito TeMy MOXHa PO3TNISHYTY GilbLL AETAIbHO B PAMKAX OHTAH-ANCKYCil.




79 3akoHy npo PepepansHuin KoHctutyuinnmi cyn, (3OKC)?.

2. 3a6e3nedeHHsi epeKTUBHOrO MeXaHi3My 3aX1CTy MpaB 0coby Y BUMALKY BU3HAHHS 30KOHIB Ta
[HLLIMX HOPMATUBHMX OKTIB TAKMMM, LLO He BIAMOBIAAIOTb KOHCTUTYLI

a) PilueHHs KOHCTUTYLIHOMO CyAy nepeyciM 3a6e3mneuyioTb NaHyBaHHs KOHCTUTYL Ta ii i, Tomy
PiLLIeHHS! KOHCTUTYLHOTO CyAy NIANSraioTb 6€3yMOBHOMY BUKOHAHHIO Ta [OTPYMaHHIO. BOHW NOBUHHI
«MOLLMpLOBATY IX Hacnigku». Lie cTocyeTbes nepeayciM TUX BUNAAKIB, KO 3aKOHM BU3HAKOTHCS TaKUMU,
LLIO He BIAMOBIAAIOTL KOHCTUTYLT.

Ane BopHouac Bif caMoro moyatky Tpe6a 6paTi [0 yBaru HaCTyMHe: SKLO, HaNpuUKNag,
DenepanbHuini KOHCTUTYLiRHUIA Cya BCTAHOBUB HEKOHCTUTYLLIAHICTL MEBHOMO 3aKOHY, TO BiH BU3HAE
TaKWI 3aKOH HiKyeMHUM (uB. pedeHHs 1§ 78 3OKC®). HikueMHiCTb 03HaYa€ «reHepasbHy HEeUNHHICTb
NpaBoBOI HOPMU» Bif caMoro movarky (ex tunc). ToMy sk NPaBMMO 3aKOH € HEKOHCTUTYLIAHUM 3
MOMeHTY oro onpuioaHeHHs. Ane QeaepanbHui KOHCTUTYLiAHUA CyA, OQHOYACHO HadineHwi
MOBHOBRKEHHSAM* BU3HAUUTH HIKUEMHICTb 3aKOHY 3 1T Ai€lo Ha MarbyTHe (pro futuro) a6o nounHaouu
3 MOMEHTY OrO/0LLIEHHS! PO MO0 HIKYEMHICTb (ex nunc). K NpaBno Tak pobrTbCsS 33018 TOro, abuy
pasi il piLlLeHHs ex tunc He BUHUKIIO «LUE MipLIOTro HEKOHCTUTYLIAHOTO CTAHOBULLA» 260 X, AKLLO iHLLi
0C06M BHAC/ILOK LbOro MOXYTb 6yTW N036aBNeHi BAPTOl 3axXMCTy NPABOBOT No3uwi (Hanpukiag y
cdepi couianbHyX Mocyr). 3a Takoro nigxofdy 3aKOHOAABEL TAKOX OTPHMYE MOXK/IMBICTb CAMOCTIMHO
(3BiCHO Y HaMGAVXKUMI Yacil) Ta i3 LOTPUMAHHAM BM3HAYeHb Y BignosigHoMy pieHHi GepepansHoro
KOHCTUTYLiHOrO Cy/y BiAKOPUIyBaTW MOPYLUEHHS KOHCTUTYLLT LUASIXOM MPUAHSTTS HOBOMO 3aKOHY.
To6TO, SIKLLO BU3HAHHS HIKYEMHOCTI 3aKOHY Ma€e CripsiMyBaHHs pro futuro a6o ex nunc, To BiANOBIAHe
piwerHs OKC He BCcTynatMme B KOHOAIKT i3 pilleHHIMM GaxoBuX CyaiB, Ski MOC/TYroByBaNnch
BiANOBIAHVM 3aKOHOM i BXe HAbYM 3aKOHHOT CAK®.

2 BinbLu AeTanbHO avB. Hxue B 11.2.

§7930KC

(1) CrocoBHO BUPOKY MO KpUMIHASBHIM CMIPaBi, IKUA HAGPAB 3aKOHHOT CUIW | KU NOCUIAETLCS HA HOPMY, LLO ByNa BU3HaHa HEBIAMOBIAHOKL
OCHOBOMOMOXHOMY 3aKOHY 260 BI3HaHa HIKYEMHOIO 3rifHO 3 § 78, a60 sIkuii NOCUNAETLCS Ha TAYMAYeHHS HOPMMU, Lo Byna Bu3HaHa OefepasnbHim
KoHCTUTYL{ifHIMM CyoM HeBiAnoBiAHO OCHOBOMOMOXHOMY 3aKOHY, AOMYCKAETHCS BiAHOBAEHHS NPOBALKEHHS 3riAHO 3 HopMamu KpuMiHanbHOro
NPOLIECYasbHOro KoLeKcy.

(2) Lle He pj€ BIBHOCHO iHLWX piLueHb, siKi Giblue He MIIAraloTh OCKAPKEHHIO | SIKi CIMPAIOTLCS! HA HOPMY, BI3HAHY HIKYEMHOIO 3rifHO 3 §

78,33 BUK/IOYEHHSM BUNALIKIB, 3a3HaueHnx B § 95 a63. 2 a6 B CreLiaibHOMY 3aKOHOaBYOMY PerymioBaHHI. BUKOHaHHs TaKoro pilleHHs He
[l0MyCKAETLCS. FKLLO 3riHO 3 Nonox)eHHs MK LIMBinbHOro npoLecyanbHoro Kopekcy Mae 6yTu 3AiACHEHE MPUMYCOBE BUKOHAHHS, BIANOBIAHO
3aCTOCOBYIOTHCS NONOXEHHS § 767 LnBinbHOro npoLiecyanbHoro Koaekcy. 3asiBfieHHs BUMOT, siki BUMMBAIOTS i3 HeNpaBOMIPHOro 36arayeHHs,
BMK/MIOYAETLCA.

°§78 30KC

SAkwo PenepansHiit KoHCTUTYLAHI CyA, e BUCHOBKY, L0 HOPMU $efiepasibHoro npasa He Bianosiaaots OCHOBOMOMOXHOMY 3aKOHY 260
HOPMV MpaBa 3emJli He BianoBigatoTb OCHOBOMOMOXHOMY 3aKOHY UM iHILMM HOPMaM $eflepasbHOro NPaBa, To BiH BI3HAE 3aKOH HIKYEMHUM. AKLIO
IHLLI MONOYXEHHS! TOrO X CaMOro 3aKOHY 3 TVX CaMMX MPUUMH He BifNOoBIAaKTL OCHOBOMONOXHOMY 3aKOHY a60 iHLIMM HOpMaM defiepanbHoro
npasa, 10 PenepanbHuit KOHCTUTYLHAI Cy TAKOX MOXeE BU3HATH iX HIKYEMHUMIA.

4 Xoua npo ue Ge3nocepenHbo He 3a3HaqaeTbest B § 78 3OKC!

* Mpuknag; 3aKoH nepeadavac, Wo AiTM-y4Hi MaioTb MPaBo Ha rPOLLOBY NOCAYTY 3 6OKY epXaBy 3315 NPUAGaHHS MPOI3HOro KBUTKA, SKLLO
LLKONNA 3HAXOAMTHCA Bif, MICLS IXHBOrO NPOXMBAHHS Ha BICTaHi NOHA/, YOTMPK KinoMeTpu. Ane Liel 3aKOH 3a3Hauae, Lo Ha TaKy Nocayry MaioTb
NpaBo /uLLe Ti AiTy, i BiABIAYIOTH [lepya@BHi LWKOAW; TOGTO ATk, SIi BifBIAYIOTb NPUBATHY LKONY, 3MiAHO i3 LM 33KOHOM He MaloTb NPaBo Ha TaKy
nocnyry. KOHCTATY LRI Cy/ BA3HAB LieA 3aKOH HEKOHCTUTYLLIAHIAM Y 3B'S3KY i3 MOPYLUEHHSIM CBOGOAM AISNbHOCTI NPUBATHUX LWKIN Ta NPUHLMIY
PIBHOIO CTaBneHHsl. Anie BiH He MOXe y CBOEMY PiLLIeHHI MOLUMPUTY f1jt0 TaKoi MOCTYrY Ha WKONSIPIB MPUBATHIX LLKIN, OCKINbKIA Cy/, Y TaKoMy pasi
[isITMe K 3aKoHoAaBeLb. []0 TOro X, Take pilueHHs Npussese A0 AOAATKOBIX GIHAHCOBUX 3060B'53aHb 3 60KY AepXKaBu (HABITb KOHCTUTYLLHNIA
CyA, <He MOXe APYKYBATY rPOLLi»). TAKUM YMHOM, SIKILO HOPMA [IATUME eX tuNC a0 X €X NUNC, KOAHWA i3 LUKOSIPIB He 0TpuMaE rpoLuei. Tomy cyaom
06MPAETHCS KNACUYHMIA BUNAZOK Al piLlierHs pro futuro, 1061 3aKoHOAABEL|b OTPUMAB MOX/IMBICTH MOHOBUTY CTRHOBULLE, SiKe BifNOBIAaTME
KOHCTUTYLT. 3aan5 Lboro PeaepanbHuit KOHCTUTYLIAHI Cy/ 3a3B1M4alt BCTAHOBNIOE CTPOK 151 NOAA/BLLIOT Al BIAMOBIAHOTO 3aKOHY, X0ua BiH | 6yB
BU3HAHNIA HUM HEKOHCTUTYLAHUM.




6) [ewo iHwe cTaHoBMILE BMHWKAE y ToMy pasi, akiwo PepepanbHnit KOHCTUTYUiRHA cya
BCTAHOB/IIOE HIKYEMHICTb 3aKOHY ex tunc, K Lie nepeaGayeHo B 3aKoHi Ana GinbliocTi BUNaaKis (oue.
pevenrs 1§ 78 3OKC). Hacninkwm ans Takvx sunaakis Bperynsosari 8 § 79 3OKC.

Y TaKux BUNaaKax A€ TOv MPUHLMM, LLO PilLeHHS], SiKi YXBAOIOTb BIAMOBIAHO [0 HIKYEMHOTO 3aKOHY
i 9Ki 6inblue He MOXHA OCKAPKMUTH, 3ANMLLIAIOTLCS HE3AUEeNIEHUMU BU3HAHHSIM 3aKOHY HiKYEMHUM
(omB. peverts 1 a63auy 2 § 79 3OKC)° . To6T0 HagiTb NOMUNKOBI piLLeHHs (CyOoBi pilleHHs, ki HaBym
3aKOHHOI CVK, A60 YMHHI QAMIHICTPATMBHI aKTH) 33/IULLIAIOTHCA YMHHAMM HABITb Y TOMY Pasi, AKLLO BOHM
CMMPAIOTBCS HA 3aKOH, SIKWIA 3rof1oM OyB BU3HAHUI HEKOHCTUTYLiAHMM. 3aBLASKY BPErytOBaHHIO TaKOT
MOX/IMBOCTI MPABOBA CMCTEMA [lepXKaBy HAARE MPUHLMMY MPABOBOI BM3HAYEHOCTI (@ TaKOX NPaBOBOMY
MUPY!) 6iNbLLIOTO 3HAYEHHS), MOPIBHSHO i3 3a6e3MeyeHHsM MaTepianbHOT CripaBefMBOCTI. Pa3oM 3 TUM
i HACNIKW TaKOro pillleHHs He MignaaatoTh Mif [jto 3BOPOTHOCTI. Y TaKWi CNoci6 TaKoX NOCUIIETHCS
ABTOPUTET pillieHb AAMIHICTPATUBHUX CymiB’.

[lye BRKNMBO: Lier NPUHLMM € 3aranbHWM, Ik AiSiB 61 HaBITb Y TOMY pasi, sk61 peyeHHs 1 a63aLty
2§79 3OKC He icHyBano. Tomy, IMOBIpHiLLe, Lie MONOXEHHS Ma€e [eKnapaTuaHy MpUpoLy.

MpoTe 3akoHoAaBelb Nepef6aynB OfHE BAXK/MBE BUKMOYEHHS: X04ad YMHHICTb BiAMOBIOHMX
pilLieHb, SIKi GisbLue He MiANAraloTb OCKAPXKEHHIO, 36epiraeTbed 3riaHo 3 pedeHHam 1ab3auy 2 § 79 3OKC,
BMKOHYBATM TakKi pilieHHs Giblue He MOXHa (avB. peyeHHs 2 a63auy 2 § 79 3OKC). To6To BiGHOCHO HUX
nje 6e3rocepeHs 3akoHOAABYa 3a60POHa LLIOAO TX BYKOHAHHS. |es, sika 3aknafeHa B Taky 3a60pOHY,
MONSIra€ B HACTYMHOMY: 3aKOHO/IABELLb BYXOAUTb 3 TOrO, LL{O 30iCHEHHS f1i71 Ha BYKOHAHHS TaKMX PiLLEHD,
30KpPEeMa BPaxOBYIOUM BU3HAHHS KOHCTUTYLIHVMM Cy[OM BiAMOBIOHOMO 3aKOHY HEKOHCTUTYLIAHMM,
YSIBASTAME COB0L0 0COB/IMBO HECYMIPHI TSHKKI HACNIAKM 415 0CO6M. Taknx HACNIAKIB 3i CPSMyBaHHAM
Y ManbyTHe Tpeba YHUKATH.

Y B3aemopii 060x pederb a63auy apyroro § 79 3OKC (to6To il 3aransHOro NpuHLMNY [peyeHHs
1] Ta BUK/HOUEHHS 3 HBOTO [peyeHHs 2]) 3a6e3neuyeTbCs ypaxyBaHHs HACTYMHOT 3aranbHoi NPaBoBOI
inei: HeraTWBHI HAC/AKM, IKi BUHVKW Ha NiACTaBi NOMUIKOBWX aKTiB My6MIYHOT BNAAN B MUHYIOMY, HE
NiNSraioTb 3BOPOTHOMY BUMPABIEHHIO. ANle HEraTuBHI HACNIAKM, SIKi Ha NIACTaBi BUKOHAHHS TaKUX aKTiB
MOXYTb BUHWUKHY TV B MabyTHbOMY, TOBMHHI 6y TW nonepemxeHi. [prknag; skiLo 6yAMHOK 6yB 3HeCEeHN
BHAC/AOK PO3MOPSAIKEHHS YCTAHOBM Ta PILUEHHS afMIHICTPATUBHOTO CyAy, WO MOC/TyroByBaimch
HOPMaMU 3aKOHY, SIKi 3rofoM 6y BU3HaHI HEKOHCTUTYLIAHUMY, TO Takui 6yOMHOK He MOBUHEH 3HOBY
Bin6YynoBYBaTUCH. SIKLLO X BIAMOBIAHA YCTAHOBA LUe HE BUKOHANA PO3MOPSIXKEHHS MPO 3HECEHHS
6y aMHKY (AKe FPYHTYETBCA Ha 3aKOHOMABYIM HOPMI, LLO 3r0f0M 6YyJ1a BU3HAHA HEKOHCTUTYLHOIO, | ke
6yno nigTeepixeHe B CyAOBOMY NOPSAKY), TO BOHO Girblue He MiAASrae NoAabLIOMy BUKOHAHHIO B
MabyTHbOMY; BYANHOK 3aUTULLIAETCS.

3. MexaHi3m nepesipku (HOBOrO po3r/isiAy) CynoBuX pilleHb y 383Ky i3 HOBOBUSIBNIEHUMYU Q60
BUKJIIOYHIMM 06CTABUHAMM (MyHKT 1 dacTumm 5 crarti 361 KAC Ykpaitin)

©3rigHo 3 a63auom 1§ 79 3OKC gelwo iHiwe Aje 415 BUNAAKIB i3 0C06/IMBO HeraTMBHMMY HACNIAKaMK, 30KPEMA KO/M AETLCS MO PilieHHs y chepi
KPMMIHANbHOTO MpaBa, TOGTO NPO BUPOKY, SIKi Haby/M 3aKOHHOI CUM i SIKi CTIMPAIOTLCS! Ha HOPMY, LLO Gya BU3HAHa HEKOHCTUTYLLIAHOK. Y Takix
BUMa/Kax BiAHOB/IEHHS MPOBALKEHHS 3riAHO 3 HopMaMy KpUMIHasIbHOro MPoLiecyasnibHOro KOAEKCY € LiIKOM A0MyCTMUM

" MepenyciM aAMIHICTPATUBHI Cy/M MAIOTb MOX/IMBICTB (@ Y BeAKIX OKPEMVIX BUMAAKAX HaBiTb 060B'A30K) MPH3y M HUTY PO3TNAL BIAMOBIAHOT Clipa-
Bu, sKiLo y PeepanbHomy KOHCTUTYLMHOMY Cyaj 3HAXOAMTBCS HA PO3MNSA| CNpaBa, B ki AAETLCS PO HOPMY, sIKa € BXK/IMBOIO ANS BUPILLEHHS!
cnpasvy AaHomy anminictparustomy cyai (§ 94 KAC Himeuuntn).




A63ay 2 § 79 3OKC ta yactuHa 5 crarti 361 KAC Ykpaiu MicTaTb B CO6i MPHUHLMMOBO CXOXY, ane B
OfJHOMY BXK/IMBOMY MYHKTI TaKOX 1 BIAMIHHY NPOrpamy BperyioBaHHs.

Ha Moto AyMKy, LieHTpasibHa y3ro[KEHICTb | TaKUM UMHOM CXOXICTb MiXK HAMU MONSIraEe B TOMY, LLO
yacTuHa 5 crarTi 361 KAC YkpaiHy B NpUHLMMI TAKOX BUXOAWUTb 3 TOTO, WO (ABTOMATUYHA) 3BOPOTHICTD
pilleHb KOHCTUTYLIAHOTO Cyaly He [i€ BILHOCHO TUX PilleHb aAMIHICTPATUBHUX CYLIB, SKi BXe Habynm
3aKOHHOT CU/IN.

Ane BB BIAMIHHICTb MK LMW HOPMaMK MOASraE B MUTaHHI, Y SKWA CNoci6 peanisyeTbes
3a60poHa BMKOHAHHS. Y TO Yac, sk peyeHHs 2 a63ally 2 § 79 3OKC micTutb 6e3nocepenHio 3a6opoHy
BVKOHaHHS, 1Ka NePeLLKOMKAE BUKOHABUMM [isiM 3 6OKY aAMIHICTPATUBHOIO OpraHy, YacTvHa 5 cTarTi
361 KAC YkpaiHu nepen6ayae, Lo BXe NpuiHsaTe CyOoBe pilleHHs MOXe GyTU «yCyHyTe» LUSXOM
NPUAHATTS «HOBOTO PilieHHs». TOBTO BUHMKAE NOTPe6a B HOBOMY CY,OBOMY PO3rAsfi CpaBy.

Mopsa 3 umM, 3rigHo 3 nyHkToM 4 yactuhmn 1 cTarTi 363 KAC YkpaiHn [onaTtkoBo fi€ HaBiTh
BUK/IOYHUIA CTPoK - 30 AHIB 3 AHS ONPUMIOAHEHHs BignoBiaHoro piwerHs KoHctutyuinHoro Cypy
Ykpaitv. Bpaxosytoun Taknii cnocié BperyntoBaHHs Tpeta 3a3HaumTi, Lo, Mo-MepLLe, BaAMIHICTPATUBHUX
Cydax Moxe 36iMbLUTUACA HaBAHTAXKEHHS (BK/KOUAIOUM 060B'A30K Cy[0BOI NepeBipky) Ta, No-apyre,
«CKOPOUYETbCS» MPaBOBA MO3NLIST FPOMAfASHMHA, OCKIIbKM 3arafibHOi  3aKOHOAABYOl 3a6OPOHM
NO4ANbLIOTO BUKOHAHHS BiAMNOBIAHVX PiLleHb He nepeadayeHo, a npo NoTpeby B Takii 3a60poHi Tpeba
[0JATKOBO nofasarv 3asey (Bnponosk 30 AHiB!) abu [O6UTHCH 3a6e3mMedeHHs CBOIX Npas nepef,
BIZIMOBIAHOI [LePXaBHOIO YCTAHOBOHO.

3 NPaKTUYHOI TOUKM 30pYy TaKOX BUAAETHCS AELLO CYMHIBHOK aBCOMIOTHA MexXa, sika nepepdadeHa
B MYHKTi 2 YacTuHm 2 cTarTi 363 KAC YkpaiHu, 3rigHo 3 Kot Taki 3381 Mpo Nepernsg, pilieHHst MoXyTb
6yTv nofaHi Bnpofosx 10 pokiB 3 AHS HABPaHHS BIAMOBIAHUMM CYLOBUMM PILLEHHSIMI 33KOHHOT CUIIN.
Y noeaHaHHi 3 yactuHoto 5 crarTi 361 KAC Ykpaitu, sika nepen6adae npsmy yMOoBY, LLO PiLLEHHS Le He
MOBMHHO GYTH BUKOHAHMM, yCe Lie 03HAYaTVMe, L0 AAMIHICTPaTMBHA yCTaHoBa (abo rpoMaagHmH!) 10
POKiB 3 MOMEHTY Ha6yTT! CyA0BWM PilLIeHHSIM 3aKOHHOT CVAIM 0O L He BUKOHAUN. Te, Lo FPOMAASHUH
33 BCiX LMX 06CTaBMH Ma€ paxyBaTUCh i3 MOXIMBICTIO BUKOHAHHS, BBAKAETHCS Ma0 AMOBIPHUM.

3 ypaxyBaHHsIM BULLEHABEIEHOTO MOXHA MiACYMyBaTH, LLO 3MicT YacTvHm 5 cTaTTi 363 KAC Ykpaitm
BUKNIMKAE Ginbllie NiTaHb, aHX Hafdae Bianosinen. PeanizoBaHa B HbOMY KOHLIEMLLSt BPEry/loBaHHS!
BMOAETbCSA HECUCTEMHOIO Ta AOBO HEMPAKTUYHOL. TakMM YMHOM 6araTo YOro roBOPUTL Ha KOPUCTb
TOrO BMCHOBKY, L0 YacTuHa 5 ctatTi 363 KAC YkpaiHn € HOpMOIO-BUKIIOUEHHSIM, SKa YMOXIMBIIIOE
NOA0NAHHS 3aKOHHOI CUM PiLLEHHS 3AMIHICTPATUBHOTO CyAy i 30rsay Ha Le TiTpeba TnyMaunTi LOCUTb
BY3bKO. BoHa MoBWHHA 3aCTOCOBYBATUCh SULLIE Y TUX BANAAKAX, KOMM PiLLEHHS L He BMKOHaHe (To6To
AL TOA, KON BOHO B3arasi notpe6ye BukoHaHHsl). Mepen TM, 9K Gyde BUHECEHE HOBE pILLEHHS,
cnepLuy Tpe6a NepeBipUTH, UM LiACHO PiLLEHHS, TPOTY SKOro NoAaBaNaCk BiANOBIAHA 335183, CMPAETbCS
Ha 3aKOH, SIKMiA 6YB BU3HAHWI HEKOHCTUTYLiHM. OKpiM TOro, BUXOASYM 3i 3MICTY BiANOBIAHOT cCNpaBu
MOXe TaK CTaTUCS, LLO NUTaHHS NOBUHEH Gye BUPILLYBATV TOM CamMuit Cyf, PILLEHHS SIKOro Mae ByTu
«3aMiHeHe» HOBUM PiLLEHHSM. Hanpukiag, Sk B afMiHICTpaTVBHOMY Cyfi NepLUOi iHCTaHL nepernsaatm
33 BUK/IIOYHUMU 06CTaBMHaMK YacTuHu 5 crarti 361 KAC YkpaiHu BignoBiZHy cnpasy, SKILO Mae
nepernsaaTvch ocTatouHe pilieHHst BepxosHoro Cyay, sike Habpano 3akoHHOT cuni?

BpewwTi-pelwr Ha KOPWUCTb BUCHOBKY MPO HOPMY-BUKIIOYEHHS FOBOPWUTH Lie OOMH apryMeHT
3aKOHOAABYOI CUCTEMATMKM: MiCAs BiANOBIAHUX AMCKYCIA B YKpaiHi B pamkax 3anpoBafykeHHs




KOHCTUTYLIMHOI CKapri 3akoHOAABeLb CBILOMO YXBa/IMB PiLLEHHS Ha KOPUCTb TaK 3BaHOT HOPMATUBHOT
KOHCTUTYLiHOI cKaprit (TOBTO KOHCTUTYLIHOI CKApri, CMPSIMOBAHOI BUK/IOYHO Ta 6e3nocepefHbo
NpoTK 3aKoHiB). TOGTO ifest KOHCTWTYLIAHOI CKapru MPOTU CYOOBMX pillieHb He 6yna CnpuiHsTa,
MOX/MBO 1 33419 3abe3neyeHHs aBTopuTeTy $paxoBux CyfiB. Y pe3ynbTarTi Takoro BperysioBaHHs y
cdepi topucaunkuinHoi Bnagn KorctutyuitHoro Cyay YKpaiHu B NPOBafKeHHSIX MO KOHCTUTYLAHUM
cKapram [j€ BaXJMBE OOMEXeHHs. | Takui BUGID YKPAIHCBKOTO KOHCTUTYLiEAABUS (GaKTUUYHO
BUXOJIOLLYETHCS, SIKLLO 6YAb-siKe piLLeHHst aAMiHICTPaTVBHIX CYAIB, ke Habpano 3akoHHOI CUK, MoXe
6yTU 3HOBY «MOA0NaHEe» BHACNIAOK 3aCTOCYBaHHs YacTuHu 5 ctarTi 361 KAC Ykpaitu. 3 ornsgy Ha Taky
anTyauito, KoHctutyuinui Cyn, NOBWHEH AiSTU MLLE B HAAAHWX AOMY 3aKOHOAABLEM NPOLECYabHIX
paMKax; BiH He MOXe BUATM 3a Lii PaMK1 BHACNI[OK «BAACHOIO YNOBHOBKEHHS». AKe Y TOMY YnCAi i
KoHctutyuinnmia Cyn, ninkopeHwia npasy i 3aKoHy.

Ill. BucHoBok

BUKOHaHHS  pilleHb KOHCTUTYLIAHOTO Cydy MNOBMHHO 6yTW rapaHTOBaHWM. 3aBOsKU HWM
BCTAHOB/IOETbCS  (BIQHOBMIOETbCS) KOHCTUTYLMHE CTaHOBMWE Ta 3abe3nedyeTbcs peanbHa Ajd
OCHOBOTOJOXHMX MPaB rPOMAZsH. 3 OISy Ha 3a3HaUYEHeE BULLLE, CKACYBAHHS PiLLeHb aAMIHICTPATUBHMX
CyAiB, K HABPaNM 3aKOHHOT CVNW, CNPYSIE BCTAHOBEHHIO MaTepiasibHOT CNpaBefIMBOCTI. Anle Takox i
NpaBOBa B13HAYEHICTb Ta NPABOBYUI MVP TAKOX € BXK/IMBIM 61ar0M Ta METOLO MPABOr0 PerysoBaHHS.
Omke MiX HAMM BUHUKAE CTaH HarpyXXeHHs. YCYHYTY 0ro € 3aBOaHHSM 3aKoHoaasLs. BogHovac BiH
NOBWHEH B34TK [0 YBaru, WO BHACMILOK HACTYMHOTO CKAaCyBaHHS pillleHb aAMIHICTPATUBHMX CYLIB,
AKi BKe Habpanu 3aKOHHOI cvnv, NOCTyNoBO GOPMYBATUMETLCS TaKWA COBI «3aKOHHUIA 3BUYAAHNIA
BUMaOOK», KM MOXE CYTTEBO 3aLLUKOANTA aBTOPUTETY afiMIHICTPATUBHOIO CYA04MHCTBA.

3a TaKoro CTaHoBMWA HopMaTvBHY nporpamy YactuHm 5 crarti 361 KAC YkpaiHu He MoxHa
BBaXATW MEPEKOHNBOIO. K BXe 6yNno 3a3HayeHo BMLLe, BOHA He no3baBfieHa CynepeyHocTen Ta
HeNPONOPLIHO BIATICHSIE NUTaHHS NPABOBOT BU3HAYEHOCTi Ha APYI M NNaH. 3BICHO MOXHA 06paTy LLASX
BY3bKOI0 TyMaveHHst yactuhm 5 ctarti 361 KAC YkpaiHu, sik 6yno 3anpornoHoBaHo BuLe. Ane kpalie
HaJaTW nepeBary HOBOMY 3aKOHOLABHOMY BPEry/OBaHHIO LibOr0 MUTAHHS, PA30M 3 TUM BPaxoByKUM
pe3ynbTaTht 0ro 06roBOPeHHs NPeACTaBHUKaMM KOHCTUTYLRHONO Ta aAMIHICTPRTUBHOTO CYAOUMHCTB,
SKi, CNOAIBAIOCH, AiAAYTb CMiNbHUX BUCHOBKIB.

Ane He3anexHo Bif, HAX BAPTO HArONOCUTH Ha TOMY, LLO Y MPUAHSTHUX BANAAKax KOHCTUTYLLAHWiA
Cyn Mae 3Mory CamoCTiMHO BU3HAUATK Yacosi Mexi i oro pileHHs (ex nunc abo x pro futuro) i B
TaKui cnoci6 B 6araTbox BUMAAKAX YHUKATU KOHGMIKTY 3 PilLieHHAMM aAMIHICTPATUBHUX CYLB, SIKi BXe
Habpan 3aKOHHOT CUW.
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IIl. Zusammenfassung

I. Einleitung

Das Thema des Internationalen Workshops beriihrt zentrale Fragen der Rechtsstaatlichkeit
und der Organisation des staatlichen Justizwesens. Einerseits geht es darum, einen Ausgleich
zu finden in dem Spannungsfeld zwischen materieller Gerechtigkeit auf der einen Seite
und Rechtssicherheit (und damit auch Rechtsfrieden) auf der anderen Seite, von zwei
Prinzipen also, die ihrerseits beide im Rechtsstaatsprinzip wurzeln. Andererseits geht es
auch darum, die Funktionsbereiche von Verfassungs- und Fachgerichtsbarkeit (hier: der
Verwaltungsgerichtsbarkeit) gegeneinanderabzugrenzen. Das Verfassungsgerichtist zwar das
héchste Gericht; es ist aber keine ,Superrevisionsinstanz” gegentiber allen anderen Gerichten.
Das Verfassungsgericht hat nicht nur die Entscheidungsspielraume des Gesetzgebers und
der Regierung bei seinen Entscheidungen zu beachten. Auch die Fachgerichte dirfen nicht in
jeder Verastelung des einfachen Rechts der verfassungsgerichtlichen Kontrolle unterworfen
werden. Der Umgang von Verfassungs- und Fachgerichtsbarkeit sollte durch gegenseitigen
Respekt und Ricksichtnahme gepragt sein.

Die Teilnehmer des ,Runden Tisches", der im September 2019 unter dem Vorsitz des
Prasidenten des Revisionsverwaltungsgerichts des Obersten Gerichts der Ukraine Mychailo
Smokowytsch stattgefunden hat, haben die Thematik vertieft behandelt und die gegenlaufigen
rechtlichen Positionen im Dialog herausgearbeitet und bewertet. Die Auffassungen scheinen
aber in der Sache zumindest zum Teil noch weit auseinander zu liegen. In dieser Phase
wurde beschlossen, zusétzlichen Sachverstand und insbesondere auslandische Erfahrungen
einzubeziehen. Auch wenn insbesondere Herr Prasident Smokowytsch und Frau Richterin




Bilak, wie ich weif3, exzellente Kenner der deutschen Rechtslage sind, so hoffe ich doch, dass
Ihnen die folgenden Antworten auf den tibersandten Fragenkatalog fiir Ihre weitere Diskussion
hilfreich sein konnen:

Il. Stellungnahme zum Fragenkatalog

1. Retrospektion des Rechts

Es gehort zu den Kernaufgaben des Rechts, eine verlassliche Verhaltensordnung zu schaffen.
Es soll Rechtssicherheit bestehen. Das Bundesverfassungsgericht hat hierzu u.a. ausgefiihrt: ,Die
Grundrechte wie auch das Rechtsstaatsprinzip garantieren im Zusammenwirken die Verlasslichkeit
der Rechtsordnung als wesentliche Voraussetzung fiir die Selbstbestimmung Uber den eigenen
Lebensentwurf und damit als eine Grundbedingung freiheitlicher Verfassung" Es geht im Kern um
schutzwirdiges Vertrauen des Birgers in die Vorgaben des Rechts und dessen (zumindest relative)
Bestandigkeit. Die Rechtssicherheit besitzt im deutschen Rechtssystem daher grundsatzlich auch im
Verhaltnis zur materiellen Gerechtigkeit eine hohe Bedeutung.

Die Riickwirkung einer Anderung des Rechts ist daher eine rechtfertigungsbediiftige
Ausnahme,dienamentlichzum Nachteil des Biirgersnurunterbestimmten Voraussetzungen
verfassungsrechtlich zuldssig ist. Es gilt der Grundsatz des Vertrauensschutzes. Man
unterscheidet insoweit zwischen einer (grundsatzlich unzuldssigen) echten Rickwirkung
und einer (grundsatzlich zuldssigen) unechten Rickwirkung®. Eingeschrankt gelten diese
Grundsatze auch fir durch die Rechtsprechung bewirkte Rechtsanderungen.

Daneben gehért auch zum Wesen des Rechts, dass es Rechtsfrieden herstellen will.
Das bedeutet vor allem, dass ein Rechtsverhaltnis endgltig und verbindlich, in der Regel
durch die Gerichte, geklart und das Ergebnis akzeptiert wird. Gerichtliche Entscheidungen
erlangen deshalb Rechtskraft (wenn sie nicht mehr angefochten werden kénnen) und
Verwaltungsakte Bestandskraft (wenn sie nicht rechtzeitig angefochten wurden). Dadurch
wird Rechtssicherheit hergestellt.

DieserZweckdesRechtskannim Einzelfall naturgemal mitdermateriellen Gerechtigkeit
in Konflikt geraten. Dies wird in der Regel hingenommen, da andernfalls Rechtsfrieden nicht
hergestellt werden kann. Fehlerhafte, aber rechts- bzw. bestandskraftige Entscheidungen
werden daher grundsatzlich hingenommen.

Der Grundsatz der Rechtskraft wird daher nur in Ausnahmefallen durchbrochen. In
Bezug auf Einzelakte (Verwaltungsakte und Gerichtsentscheidungen) und deren Rechts-
bzw. Bestandkraft ist vorrangig der Gesetzgeber aufgerufen, das Spannungsverhaltnis von
Einzelfallgerechtigkeit und Rechtssicherheit - unter Beachtung derverfassungsrechtlichen
Vorgaben - zu lésen.

Dieses ,Regel-Ausnahme-Verhaltnis" gilt in Deutschland auch fir Entscheidungen
des Bundesverfassungsgerichts, wenn dieses Gesetze fir verfassungswidrig erklart.
Die Rechtskraft fachgerichtlicher Entscheidungen wird nur ausnahmsweise und nur in

'Zu diesern Thema kann, wenn es gew(inscht wird, miindlich naher ausgefihrt werden.




dem engen gesetzlich durch § 79 des Bundesverfassungsgerichtsgesetzes (BVerfGQ)
vorgegebenen Rahmen durchbrochen?.

2. Sicherstellung eines effizienten Mechanismus zum Schutz der Rechte einer Person
im Falle der Erkldrung der Gesetze und anderen normativen Akte fir verfassungswidrig

a) Durch verfassungsgerichtliche Entscheidung werden in erster Linie der Vorrang der
Verfassung und ihre Geltung gesichert. Verfassungsgerichtliche Entscheidungen missen
daher befolgt und beachtet werden. Sie miissen ,Wirkung entfalten". Dies gilt auch, wenn
und soweit Gesetze fir verfassungswidrig erklart werden.

Dabeiistallerdings bereitsim Ansatz zu beachten: Stellt das Bundesverfassungsgericht
die Verfassungswidrigkeit eines Gesetzes fest, so erklart es das Gesetz fir nichtig (§
78 Satz 1 BVerfGG). Nichtigkeit bedeutet ,die generelle Nichtgeltung einer Rechtsnorm”
von Anfang an (ex tunc). In der Regel ist daher ein Gesetz seit seiner Verkiindung
verfassungswidrig.

Das Bundesverfassungsgericht ist aber ebenso befugt®, ein Gesetz erst ab einem
Zeitpunkt in der Zukunft (pro futuro) oder gleichzeitig mit dem Ausspruch der Nichtigkeit
(ex nunc) auszusprechen. Dies geschieht in der Regel dann, wenn andernfalls bei
einer Wirkung ex tunc ein ,noch verfassungswidrigerer Zustand" eintreten wiirde oder
anderen Personen (etwa in Zusammenhang mit Sozialleistungen) eine schitzenswerte
Rechtsposition genommen wiirde. Der Gesetzgeber erhdlt so Gelegenheit, selbst (zeitnah!)
und unter Bindung an die verfassungsgerichtliche Entscheidung den VerfassungsverstoR
durch ein neues Gesetz zu korrigieren. Erfolgt der Ausspruch der Nichtigkeit lediglich pro
futuro oder ex nunc, so gerat die Entscheidung des Verfassungsgerichts schon deshalb
grundsatzlich nicht in Konflikt mit rechtskraftigen fachgerichtlichen Entscheidungen®.

b) Anders ist es jedoch, wenn die Nichtigkeit eines Gesetzes durch das
Bundesverfassungsgericht, wie es der gesetzlich vorgesehene Normalfall ist (§ 78 Satz 1
BVerfGG) ex tunc festgestellt wird. Die Folgen in diesen Fallen regelt § 79 BVerfGG.

Der Grundsatz lautet danach in diesen Fallen, dass nicht mehr anfechtbare
Entscheidungen,dieaufeinemfirnichtigerklarten Gesetzberuhen,vonderNichtigerklarung
unberihrtbleiben (§ 79 Abs.2 Satz 1 BVerfGG)°. Fehlerhafte Entscheidungen (rechtskraftige
Gerichtsentscheidungen und bestandskraftige Verwaltungsakte) bleiben also auch dann
bestehen, wenn sie auf einem nachtraglich fur verfassungswidrig erklarten Gesetz

2 Hierzu sogleich naher unter I1.2.

* Obwohl dies nicht ausdrticklich in § 78 BVerfGG normiert ist!

“ Beispiel: Ein Gesetz sieht vor, dass Kinder staatliche Geldleistungen erhalten (um eine Busfahrkarte zu kaufen), wenn ihre Schule mehr als vier
Kilometer von ihrer Wohnung entfernt liegt. Das Gesetz sieht die Zahlung aber nur fiir Kinder vor, die staatliche Schulen besuchen; Kinder, die
Privatschulen besuchen, sollen nach dem Gesetz keine Leistungen bekommen. Das Verfassungsgericht erklart dieses Gesetz wegen VerstoBes
gegen die Privatschulfreiheit und den Gleichbehandlungsgrundsatz fiir verfassungswidrig. Es kann aber die Leistung in seinem Ausspruch

nicht auf die Privatschiiler erstrecken, da es dann als Gesetzgeber agieren wiirde. AuBerdem wiirden so Zahlungsverpflichtungen des Staates
begriindet (merke: auch das Verfassungsgericht kann ,kein Geld drucken®). Fallt die Norm mit Wirkung ex tunc oder aber auch ex nunc fort,
bekommt kein Schiiler mehr Geld. Dies ist der klassische Fall des Ausspruchs pro futuro, damit der Gesetzgeber Gelegenheit erhdlt, seinerseits einen
verfassungsgemaBen Zustand herzustellen. In der Regelfall setzt das Bundesverfassungsgericht in diesem falle eine Frist, bis zu der das (eigentlich
verfassungswidrige) Gesetz weiterhin gilt.

“Etwas anderes gilt nach § 79 Abs. 1 BVerfGG angesichts der besonderen Belastung, die eine strafrechtliche Verurteilung darstellt, allein far
rechtskraftige Strafurteile, die auf einer verfassungswidrigen Norm beruhen. Hier ist die Wiederaufnahme des Verfahrens nach den Vorschriften der
Strafprozessordnung zulassig.




beruhen. Die Rechtsordnung raumt insoweit der Rechtssicherheit (und damit auch dem
Rechtsfrieden!) im Verhaltnis zur materiellen Gerechtigkeit eine hohe Bedeutung ein. Auch
die Folgen einer solchen Entscheidung muissen nicht riickabgewickelt werden. Gestarkt
wird dadurch auch die Autoritat der verwaltungsgerichtlichen Entscheidung®.

Wichtig ist: Dieser Grundsatz ist ein allgemeiner Grundsatz, der auch dann gilt, wenn
es die Regelung in § 79 Abs. 2 Satz 1 BVerfGG nicht gabe. Die Bestimmung ist insoweit im
Wesentlichen deklaratorischer Natur.

Der Gesetzgeber hat allerdings eine wichtige Ausnahme vorgesehen: Obwohl die
Wirkung dernicht mehranfechtbaren Entscheidungnach § 79 Abs.2 Satz 1BVerfGGerhalten
bleibt, ist die Vollstreckung aus einer solchen Entscheidung unzuldssig (§ 79 Abs. 2 Satz
2 BVerfGG). Hierin liegt ein unmittelbar geltendes gesetzliches Vollstreckungsverbot. Der
Gedanke, der dieser Ausnahmebestimmung inne wohnt, ist der folgende: Der Gesetzgeber
geht davon aus, dass die Hinnahme von VollstreckungsmaBnahmen trotz durch das
Verfassungsgericht erkannter Verfassungswidrigkeit des zugrunde liegenden Gesetzes
eine besondere Harte darstellen wiirde. Diese Folgen sollen fir die Zukunft vermieden
werden.

Im Zusammenspiel der beiden Satze des § 79 Abs. 2 BVerfGG - also von Grundsatz (Satz
1) und Ausnahme (Satz 2) - liegt daher der folgende allgemeine Rechtsgedanke: Nachteilige
Wirkungen, die von fehlerhaften Akten der o6ffentlichen Gewalt in der Vergangenheit
ausgegangen sind, missen nicht beseitigt werden. Aber fiir die Zukunft sollen die sich
aus der Durchsetzung solcher Akte ergebenden Folgen abgewendet werden. Kurzum:
Ist das Haus in Vollzug der verwaltungsgerichtlichen Entscheidung abgerissen, muss
es nicht wieder aufgebaut werden. Hat die Behorde die (auf einer verfassungswidrigen
Gesetzesgrundlage gerichtlich bestétigte) Abrissverfiigung noch nicht vollzogen, darf sie
auch in Zukunft nicht vollzogen werden; das Haus bleibt stehen.

3. Mechanismus zur Uberpriifung (Wiederverhandlung) gerichtlicher Entscheidungen
aufgrund neuaufgedeckter oder ausschlieBSlicher Umstédnde (Art. 361 Abs. 5 VwGO der
Ukraine)

§79 Abs.2 BVerfGG und Art. 361 Abs. 5 ukr. VwGO enthalten ein grundsatzlich ahnliches,
aber in einem wesentlichen Punkt auch unterschiedliches Regelungsprogramm.

Eine zentrale Ubereinstimmung und damit Ahnlichkeit scheint mir darin zu liegen, dass
auch Art. 361 Abs. 5 ukr. VwGO vom Grundsatz her unterstellt, dass eine (automatische)
Rickwirkung verfassungsgerichtlicher Entscheidungen auf rechtskraftige Entscheidungen
der Verwaltungsgerichte nicht eintritt.

Ein wesentlicher Unterschied liegt allerdings darin, auf welche Weise das
Vollstreckungsverbot durchgesetzt wird. Wahrend, wie gesagt, § 79 Abs. 2 Satz 2 BVerfGG
einunmittelbar wirkendes Vollstreckungsverbot enthalt, das der Verwaltungsvollstreckung

¢ Die Verwaltungsgerichte inrerseits haben die Méglichkeit (und im Einzelfall ggf. auch die Pflicht) die Verhandlung auszusetzen und das
Gerichtsverfahren zum Ruhen zu bringen, wenn ein Verfahren am Bundesverfassungsgericht zur Uberpriifung einer streitentscheidenden Norm

anhangig ist (§ 94 VwGO).




entgegengehalten werden kann, sieht Art. 361 Abs. 5 ukr. VwGO vor, dass die gerichtliche
Entscheidung selbst durch eine ,Neuentscheidung" beseitigt werden kann. Es bedarf also
eines neuen Gerichtsprozesses.

Fir diesen gilt darlber hinaus gemaR Art. 363 Abs. 1 Ziff. 4 sogar eine Ausschlussfrist
(30 Tage nach Verkiindung des Entscheidung des Verfassungsgerichts). Damit ist
zum einen der Aufwand (einschlieBlich des gerichtliche Prifprogramms) fur die
Verwaltungsgerichte héher. Zum anderen ist die Position des Birgers verkirzt, weil es
kein allgemeines gesetzliches Vollstreckungsverbot gibt, sondern dieses (innerhalb von
30 Tagen!) gerichtlich geltend gemacht werden muss, um seine Rechte gegeniber der
Behorde zu wahren.

Ob im tbrigen die absolute Grenze des Art. 363 Abs. 2 Ziff. 2, wonach derartige Antrage
auf Neuentscheidung nicht spater als 10 Jahre nach Rechtskraft solcher gerichtlicher
Entscheidungen gestellt werden dirfen, Uberhaupt praktische Bedeutung entfaltet,
erscheint zumindest zweifelhaft. Im Zusammenspiel mit Art. Art. 361 Abs. 5 ukr. VwGO, der
ausdriicklich zur Voraussetzung macht, dass die Entscheidung noch nicht vollstreckt wurde,
wirde dies bedeuten, dass die Behorde (oder der Birger!) 10 Jahre nach Rechtskraft der
Entscheidung diese noch nicht vollstreckt hat. Dass der Birger ausgerechnet in diesem
Fall die Vollstreckung dulden soll, erscheint wenig plausibel.

Art.361 Abs. 5 ukr. VwGO wirft damit letztlich mehr Fragen auf, als er beantwortet. Das
Regelungskonzept erscheint wenig systematisch und nicht praktikabel.

Essprichtinsgesamtvieles dafiir,dassArt.361Abs.5 ukr.VwGO als Ausnahmevorschrift,
die die Beseitigung der Rechtskraft einer verwaltungsgerichtlichen Entscheidung
ermdglicht, eng auszulegen ist. Er findet nur dann Anwendung, wenn die Entscheidung
noch nicht vollstreckt ist (also auch nur dann, wenn sie Uberhaupt der Vollstreckung
bedarf!). Bevor eine Neuentscheidung erfolgt, ist vorab zu prifen, ob die angegriffene
Entscheidung auch im Ergebnis auf dem aufgehobenen (= fiir verfassungswidrig erklarten)
Gesetz beruht. AuRerdem durfte es in der Natur der Sache liegen, dass dariber nur das
Gericht zur Entscheidung berufen ist, dessen Entscheidung durch die ,Neuentscheidung”
beseitigt werden soll. D.h. dass z.B. ein erstinstanzliches Verwaltungsgericht nicht
berufen ist, die rechtskraftige Entscheidung des obersten Gerichts im Wege des
Neuentscheidungsverfahrens nach Art. 361 Abs. 5 ukr. VwGO zu beseitigen.

Fur dieses Ergebnis spricht schlieBlich auch ein systematisches Argument: Der
Gesetzgeber hat seinerzeit nach einer intensiven Diskussion die Verfassungsbeschwerde
bewusst auf eine Rechtssatzverfassungsbeschwerde (Verfassungsbeschwerde allein und
unmittelbar gegen Gesetze) beschrankt. Eine Urteilsverfassungsbeschwerde wurde - nicht
zuletzt um die Autoritat der Fachgerichte zu wahren - nicht vorgesehen. Damit hat die
Jurisdiktionsgewalt des Verfassungsgerichts im Verfahren der Verfassungsbeschwerde
einewesentliche Beschrankungund Engfithrung erfahren.Konnte daherjede rechtskraftige
Entscheidung der Verwaltungsgerichte im Wege des Art. 361 Abs. 5 ukr. VwGO wieder
beseitigt werden, wirde diese verfassungsprozessuale Grundsatzentscheidung des
Gesetzgebers ausgehebelt. Auch das Verfassungsgericht darf nur in dem prozessualen




Rahmen tdtig werden, den ihm der Gesetzgeber zuweist; es darf nicht im Wege einer
,Selbstermachtigung” dariiber hinausgehen. Denn auch das Verfassungsgericht selbst ist
an Recht und Gesetz gebunden.

Ill. Zusammenfassung

Die Durchsetzung verfassungsgerichtlicher Entscheidungen muss gewahrleistet sein. Durch
sie wird ein verfassungsmaRiger Zustand (wieder)hergestellt und den Grundrechten der Biirger zur
Wirkung verholfen. Die Aufhebung rechtskraftiger Entscheidungen der Verwaltungsgerichte
dient so betrachtet der Herstellung materieller Gerechtigkeit. Rechtssicherheit und
Rechtsfrieden sind allerdings ein hiermit im Spannungsfeld stehendes hohes Gut und ein
zentraler Rechtszweck. Dieses Spannungsfeld aufzuldsen ist Sache des Gesetzgebers. Dabei
sollte er auch im Blick behalten, dass durch eine nachtragliche Aufhebung rechtskraftiger
verwaltungsgerichtlicher Entscheidungen als gleichsam ,gesetzlicher Normfall" die Autoritat
der Verwaltungsgerichte Schaden nehmen kann.

Das Normprogramm des Art. 361 Abs. 5 ukr. VwGO erscheint vor diesem Hintergrund
wenig Uberzeugend; es ist wie dargelegt nicht widerspruchsfrei und lasst die
Rechtssicherheit Uberproportional in den Hintergrund treten. Eine einschréankende
Auslegung des Art. 361 Abs. 5 ukr. VwGO ist zwar, wie gezeigt, méglich. Eine gesetzliche
Neufassung unter Beachtung der Ergebnisse der Beratungen von Verfassungsgericht und
Revisionsverwaltungsgericht des Obersten Gerichts, die womdglich zu einem gemeinsam
Vorschlag gelangen, erscheint allerdings vorzugswiirdig.

Unabhédngig davon hat es das Verfassungsgericht auch selbst in der Hand, in
geeigneten Fallen die Wirkung seiner Entscheidung zeitlich zu begrenzen (ex nunc oder
pro futuro) und so in zahlreichen Fallen einen Konflikt mit rechtskraftigen Entscheidungen
der Verwaltungsgerichte bereits auf diesem Weg im Ansatz zu vermeiden.

Doctor Lars Brocker,
President of the Constitutional Judicial Chamber and
the High Administrative Court of Rheinland-Pfalz (Germany)

THE TENSION BETWEEN THE LEGAL CERTAINTY AND ENSURING SUBSTANTIVE
JUSTICE: THE SCOPE OF THE RETROACTIVE EFFECT OF THE CONSTITUTIONAL COURT
JUDGMENTS IN TERMS OF REVIEWING JUDGMENTS OF ADMINISTRATIVE COURTS
THAT ENTERED INTO FORCE

The topic of international practical workshop concerns central issues of the rule of law and organisation
of judiciary in the state. After all, it is about finding a balance between ensuring substantive justice on the one
hand, and observing the rule of law on the other (and thus, securing the legal peace). So, this is about ensuring
the effect of two principles that are important components of the state governed by the rule of law. No less
important is ensuring the delimitation of functional spheres of the constitutional and administrative proceedings.
This may be achieved only by demonstrating mutual respect and consideration.




To sum up:

The enforcement of judgments of the Constitutional Court must be guaranteed. After all, they establish
(restore) the Constitution-compliant state of things and secure the fundamental rights of the citizens. To this end,
the possibility to cancel administrative court judgments that have already taken effect must be used to restore
substantive justice.

However, legal certainty and legal peace are equally valuable assets and the central goal of legal regulation
that under such circumstances fall into the state of tension in terms of provision substantive justice. It is the
legislator's task to prevent the appearance of such confrontation.

In German law, there is a principle stating that those court or administrative judgments that cannot be
contested and that draw on the statutory provisions that were declared null and void, predominantly can no
longer be affected by the Constitutional Court judgments on the nullity of relevant provisions. There are only a
few exceptions to this principle. By this, the German law traditionally gives a high priority to the guarantee of
legal certainty and securing legal peace.

The settlement method specified in part 5 of Article 361 of the Code of Administrative Proceedings of
Ukraine mostly does not follow such concept and is more inclined to the search of a hardly successful interim
solution. Therefore, this provision (as | am trying to prove in the full version of my report) is not free from
contradictions and disproportionally pushes legal certainty to the sidelines. Certainly, there is a possibility of
so-called strict construction of this provision of the Code of Administrative Proceedings of Ukraine. However,
it would be better for its content if the new version included the results of this discussion participated, in
particular, by judges of the Constitutional Court of Ukraine and the Administrative Cassation Court within the
Supreme Court.

Along with the suggestions above, the Constitutional Court could, in acceptable cases, restrict the effect
of its certain judgments (for instance, their irrevocability since its adoption or from a certain moment in the
future). This could help avoid the potential conflict with administrative court judgments that have taken effect.
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Pumsipac Hopkyc,
[ouenT Yrisepcutety Mukonaca Pomepica (BinibHioc),
Cynns 3aransbHoro cyay €sponericokoro Cotosy (JTiokcembypr)

MPABOBI HAC/IIKM PILLEHb CYZ1Y EBPOMEMACHKOr0 COK3Y
TAHALIOHANbHUX CYAIB

HaykoBa Auckycis npo NpaBoBi HACNIAKM CYA0BUX PilleHb KOHCTUTYLAHUX CYAiB CTUPAETLCS
Ha [1Bi JOKTPUHAIbHI TEOPIT, SIKi NO-PI3HOMY MOSCHIOIOTb CAMe MOHATTH HeKOHCTUTYLIMHOCTI.

3rifiHO 3 TEOPI€I0 HEeAiACHOCTI, NPABOBW AKT BBAETLCS HIKYEMHUM 3 MOMEHTY BUHUKHEHHS
KONi3ii 3 KOHCTUTYLi€I0, TO6TO 3 MOMEHTY NPUAHATTS LibOro akTa. Hik4eMHICTb NPaBOBOro akTa €
NPAMUM HACNIAKOM MOPYLUIEHHS BULLLOT MPABOBOI HOPMM, TOMY BOHA BUHWKAE ipso iure (Big aar. -
«y CUITY 30KOHY»). PilLieHHs! KOHCTUTYLIRHOMO CYAy MA€ [eKNapaTUBHUI XapaKTep, OCKIIbKI BOHO
nnwe BUSBASE 06'€KTUBHY HIKYEMHICTb MPABOBOrO aKTa, ane He pobuTb Aoro HefdincHUM. Take
pillieHHs CyZy PO3BMBAE MO0 NPABOBI HACTIAKM ex tunc (Big A1aT. - «3 TUX Mip»). Xoua A0 MOMEHTY
BUHECEHHS PILLEHHS KOHCTUTYLIAHOTO Cy/ly 3aKOH AisiB, MiCNS AOr0 BUHECEHHS BiH BBAXAETLCS
TakuM, LLIO HiKOMIW He BYB YMHHIM. Te came CTOCYETbCS MPABOBWX HACMiAKIB, 3aCHOBAHUX Ha TaKOMY
npaBoBoMy akTi. Lis Teopis nepeBaxae B HiMeuuuHi.

3rifiHo 3 Teopi€to HeiMCHOCTI, NPABOBUM aKT € YMHHUM | Ma€ MPABOBI HACMIAKM, LLOKYM 0T0 He
BUKJIIOYEHO 3 NPABOBOI CUCTEMM PILLEHHSIM KOHCTUTYLINHOMO Cyay. Take pilleHHs CTBOPKOE HOBY
npaBoBYy CUTyauilo (ex nunc (Big 1aT. - «i3 YbOro MOMEHTY»)) | TOMy Ma€ YCTAHOBYMIA XapaKTep.
[TpaBOBMIt aKT, BU3HAHUIA HEKOHCTUTYLAHNM, He MOXe 6YTW 3aCTOCOBaHW A0 NMPABOBIAHOCKH,
O BUHMKAIOTb MNICNS BUHECEHHS PILIEHHS KOHCTWUTYLIAHOMO Cydy, ane NpaBoBi HACMIAKK, LLO
BMHUKAM [0 LUbOTO PilUEHHS, 3a/IMWAI0TLCS YuHHUMK. Lia Teopist nepesaxae B AscTpii [1, c. 66, 68].

3a3HaueHi BuLLEe MOENi 3aNMLIAIOTLCS TEOPETUUHIMMM, OCKINBbKM HABPSIA UM iCHYIOTb Y YNCTOMY
BUrNSAl. HaToMiCTb KOXHA IOPUCAMKLIA WYKA€E NPaKTUYHe PilleHHs Ta BiAMOBIAi Ha akTyasbHe
MUTAHHS, SIKE B KOHTEKCTi CbOrOAHIWHbOI KOHdEPEHLi MOXHA Yy3arafbHUTU TaKUM YUHOM:
AK MOXYTb Qi3nuHi 0CO6M CKOPUCTATUCS 3 PillleHb KOHCTUTYLIRHOMO CyAy, SIKUMW BU3HAETHCA
HEKOHCTUTYL,iHICTb MPABOBOrO MONOXKEHHS?

3 oHOro 60Ky, 3 TOUKM 30pY Gi3NYHOT 0CO6M, BAKKO 3PO3YMITH, K MOXHA MaTW 30608'93aHHS
LWOAO PillleHHsl, 3aCHOBAHOrO HA HEKOHCTUTYLIAHOMY 3aKoHi. 3 iHWoro 60Ky - OfHiEw 3
NpYTaMaHHNX XapakTepUCTUK BEPXOBEHCTBA NPaBa € MPUHLMM MPaBOBOI BU3HAYEHOCTI Ta 3aXUCTY
[10BipY rPOMaAsH A0 3aKOHY, L0 BK/IOYA€E 3a60POHY 3BOPOTHOT Aii NPpaBOBUX aKTiB. 3a 3BUYAAHMUX
YMOB MPaBOBIi aKTU MAIOTb HACNIAKM nLWe pro futuro (Big 1aT. - «<Ha MAAGYTHEY), ane He 3BOPOTHOT
i, OCKiNbKM 3BOPOTHI HACIAKM CePO3HO NopyLwmau 6 BUMory npaBoBoi 6e3neku. Lle npusseno
6 [0 CUTYaLiiA, Koy NoBefliHKa 0coby, ska Aisna BifNOBIAHO [0 YMHHOIO 3aKOHOAABCTBA, 3rofjoM
MOXe OyTV BM3HAHA HE3AKOHHOI0 a60 TaKO, O HE MAE XOOHMX OPUAMYHUX HACAIOKIB, HA Ti
nifcTasi, WO BiANOBIAHY NPaBoBY HOPMY 6y10 3MiHEHO 260 CKacoBaHO.




Yacosi Hacnipku piweHb Cyny €sponeiicbkoro Coto3y

Ananis vacosux Hacniakis piwens Cyny €C (CEC) € akTyanbHUM y KOHTEKCTi CbOrOAHILIHBOT
KOHbepeHL|i, OCKiNbKM Liei Cy[, NeBHO MipOK MOXHA NMOPIBHSITYU 3 CYA0M, KW BUKOHYE 3aBAaHHS!
KoHcTuTyLinHoro BuMipy. CEC 3abe3neuye BepxoBeHCTBO NpaBa B €C LWASXOM yXBaeHHs pillieHb
y CnpaBax pi3HoOro Tvny: (a) No30BM NPO CKaCyBaHHA NpaBosux axTie €C 3aKkoHoAaB4oro a6o
afIMiHicTpaTBHOro xapaktepy; (b) No30BM WOA0 HEBUKOHAHHS iHCTUTYLiED €C nesHux ain; ()
NO30BU WOLO MOPYLLEHHS AepXKaBoto-UYeHOM CBOTO 3060B'A3aHHS 3rifHO i3 3aKOHOAABCTBOM
€C; (d) nonepeaHi pitieHHs (Konu HaLioHaNbHI Cyan AepKaB-yeHiB nepeaanTb nutaHHa ao CEC
L151 OflepXaHHs MomnepeaHboro PilleHHs WoAo TAyMaueHHa HopMu 3akoHy €C); i (e) ockapkeHHs
pilleHb 3arafnbHoro cyay LWo4o HOPMK MpaBa.

MUTaHHS Npo 3BOPOTHY Aito CynoBumx piweHb CEC MOXe BUHWMKHYTH, KON LEN CY[, CKacoBYE
aKT 3aranbHoi Aji a6o Aae HoBe TiyMadeHHs 3akoHy €C, BiiNOBiAauM Ha 3aNUT HaLiOHaIbHOMO
cyay B nonepenHbOMY NopsiaKy. Yu BNAMBAOTH Lii 3MiHW HA MPABOBIAHOCUHM, SIKi BUHUKM L0 LiMX
3MiH?

BinnosigHo no ycTaneHoi cymosoi npaktuku Cymy €C, TnyMadyeHHs, sike BiH [a€ WOAO
nonoXeHHs 3akoHy €C, po3'acHIOE Ta BM3HAYA€E MO0 3HaUeHHs Ta cdepy 3acTOCyBaHHS Tak, K
noro cnig 6yno po3yMmiTu Ta 3acTOCOBYBATK 3 MOMEHTY Ha6yTTsl HUM YMHHOCTI. 3BiACK MAEMO,
L0 CyAM NOBUHHI 3aCTOCOBYBATY 3aKOH, BUTYMAYeHU TaKUM YMHOM, i 1O NPABOBIAHOCUH, SKi
iCHyBanu 4o LUboro HoBOro TiyMayeHHs. OTxe, OpUAMYHE TIyMAYeHHs 3aCTOCOBYBATUMETHCS SIK
Ha ManbyTHE, TaK i 3BOPOTHO.

BopHouac Cyn 3a BUHATKOBMX 06CTaBWH 36epirac MOBHOBaXeEHHS 0OMeXyBaTu 3BOPOTHI
HaCNIOKM CBOTO PillieHHs, o6 36eperTut BU3HAYEHICTb NPaBOBIAHOCUH, COOPMOBaHYX 40 HOBOMO
TAYMAUEHHS], Ta YHUKHYTU iHLWIMX HEHABMUCHMX 06CTaBWH, TaKUX SIK BENIMKi BUTPATW 4151 EKOHOMIKM.
PedepeHTHOIO Crpasoio woao uboro €: Jepperre [2] 1975 p. Y uin cnpasi Magam Ledperte,
KOJULLHA CTioapaeca 6enbrincbKoi aBiakoMnaHii "Sabena”, ckonvxHyna BCTaHOBNEHWI NPaBOBWUi
nopsAoK 6araTbox EBPONENCHKYX KPaiH, NOPYLIMBLLM CNPaBy NPOTY AUCKPUMIHALLT 33 reHaepHO0
03Hakot. Haragyto nuwe, wo TnymaveHHs npasa €C, Hapani Cymom €C, MaloTb OgHAKOBY
lopuanyHy cuny B ycix KpaiHax €C, He3Baxaloun Ha Te, WO CNpaBa Moxoauna nuwe 3 opHiel
nepxasu-uneHa €Ct. Mapam [egpeHHe BMarana BifLUKOAYBaHHS 36UTKIB, SKMX BOHA 3a3Hana
Yy CBOI 3apO6iTHI NAaTHI Ta NeHCii BHACNIAOK TOro, WO CTAPAECU Ta YNeHN eKinaxy Yo0Bivoi
CTaTi, SIKi BUKOHYBAM O[HAKOBI 060B'A3KM, O4epXyBann HeodHakoBy nnatHio. CEC nigTprmas
npeteH3ii Magam JepperHe. Bit 3a3Hauas, Wo npyHLMM, 3riZHO 3 IKUM YOMOBIKM Ta KiHKM MOBKHHI
OTPVMYBATY piBHY ONNaTy, BCTaHOBAeHO cTatTeto 119 Jorosopy npo €C, Mae npsiMe 3aCToCyBaHHS
i Ha HBOTO MOXHA NMOCUNATUCH NePes HALIOHANBHUMM Cyaamm (Lo OYeBWUAHO CbOTOAHI, ane He
6y/10 TakuM oueBnaHUM y 1975 p.). OfHaK Yy KOHTEKCTI CbOroAHilHBOI KOHMEPEHLi BRXIUBIAM
acnekToM cnpasu 6yno Te, wo Cya MaB BiANOBICTY Ha aprymMeHTv ypsais lpnanaii ta Cnonyyeroro
KoponiBcTBa o4O MOXIMBIX EKOHOMIYHUX HACIKIB LbOro pilleHHs. Lii ypsom cTepoxysanu,
wo piwenHs Cyay B 6aratbox rany3sx eKOHOMIYHOTO XWTTS MOXe NPU3BECTW 40 NOAAHHS NO30BIB

'Cyn Esponeiicbkoro Coto3y 3a6e3redye AOTPUMAHHA 3aKOHY Y TIyMadeHHi Ta 3actocysani [orosopie (crarta 19(1) Jorosopy npo €C). [ns 3a6e3-
neyeHHst epeKTBHOrO Ta OJHAKOBOTO 3aCTOCYBaHHS! 3akoHoAaBCTBa €C Ta 3anobiraHHs Pi3HIM TNyMaUeHHsIM HaLiOHa IbHi Cyav MOXYTb, a iHOZLi 1
NoBUHHI, 38epTaTncs Ao Cyay 3a Po3'ACHEHHSIMM LWOAO TAyMayeHHs 3akoHy €C, Lo A03BOANTL iM BCTAHOBUTH, HaNp., YY1 BiANOBIAAE iXHE HaLiOHab-
He 3aKOHO[ABCTBO LibOMY 3aKOHY. HaLjioHaibHuii Cya, 10 SIKOTo BOHO CMIPSIMOBYETHCS, Mifj, HaC BUPILLIEHHS! Cynepeukm 30608'3aHMi [JOTPUMYBATUCS
HalaHoro TnymaveHHs. PilerHs Cypy Takox 306083y iHLLi HaLioHasIbHi Cyay, Nepeq kMU MocTaE Taka X npoénema.




Le 3 TOro Yacy, Konu BUHUKM LUCKPUMIHALIAHI YMOBM MiX YOMOBIKaMU Ta XIiHKaMU. 3Baxaroun
Ha BENINKY KiNbKiCTb 3aLiKaBAeHwX 0Ci6, Taki BUMOTK, SKMX NIANPUEMCTBA HE MOTIN Nepen6aunTy,
MOXYTb CEPIO3HO BMINHYTH HA GiHAHCOBE CTAHOBWLLE TaKMX NIANPUEMCTB i HaBITb NPU3BECTH 0
6aHKpyTCTBa Aeskux 3 Hux. CEC noroamscs 3 UMMM apryMeHTamu. KpiM ekoHOMiYHUX MipKyBaHb,
BiH 3a3HayaB, WO [LOLINbHO, K BUHATOK, BpaxyBaTk ToM GaKT, Lo NpoTSroM TpUBAnoro nepiogy
Cy6'eKTV MOV 3aCTOCOBYBATM MPAKTUKY, Ka Cyrnepeynna nprHLmuny Heguckpuminadii. Baxnusi
MipKyBaHHS NPaBOBOI BW3HAYEHOCTI, WO 3a4inaloTb YCi 3aLikaBneHi iHTepecu, Ik AepxaBHi, Tak |
NPUBATHI, HACNPaBAi YHEMOX/IMBIIOIOTb MOBTOPHE BIAKPUTTS MUTAHHS CTOCOBHO MUHYNOrO. ToMy
Ha [0 NPUHLMMY HeANCKPUMIHALLTHE MOXHA NOCUATUCH Y MPEeTEeH3IisX LOAO0 Nepiodis oniaTu, ki
nepenyBanv AaTi yXBaNEHHS LbOro PilleHHS, 30 BUHATKOM TuX MPALiBHUKIB, SIKi BXe po3noYanm
Cy[0Be NpoBaxeHHs! a6o noaanm Taky camy Bumory. OTe, 3BOPOTHA Aist LbOro pilleHHs 6yna
MOX/IMBOK NMLLIE CTOCOBHO TUX 3asIBHYMKIB, SIKi BXe pO3Moyany CyLoBe MPOBAMXKEHHS HA AaTy
BWHECEHHS CY[0BOrO PillleHHs), afe He CTOCOBHO BCiX 3allikaBneHux oci6.

Ane KpiM UpOro pilleHHs, iCHYE fyxe Mano BUNaakis, konu Cya noroanBcs 06MexmTH Yacosi
HacnigKu cBOIX pileHb. Y ¢Boiin nocTinHin npakTtuui Cyn €sponeiicbkoro Cot3y KOHCTATYE, WO
biHaHCOBI HACMAKY, AKi MOXYTb BUHWUKHYTU L1 AepxaBu-uneHa Big pileHHs Cyay, cami no cobi
He BMMPABOOBYIOTh 0GMEXEHHS YacoBMX HACNIAKIB piwenHsa [3, n. 52]. Cya 34incHUB Uen KpoK
SINILLIE 338 KOHKPETHUX 06CTaBMH, KON ICHYBAB PU3MK CEPNO3HIX EKOHOMIYHWX HACMiAKIB, 30KPEMa,
yepes BeUKY KifbKiCTb NPaBOBKX BiAHOCWH, YKNaAeHUX [OOPOCOBICHO HAa OCHOBI HOPM, WO
BBXKANIMCS YMHHMMU. [loAaTKOBUM KpUTEpieM, K1 3aCToCoBYeTbCS CylOM, € BHECOK IHCTUTYTIB
€C y HeBW3HAYeHiCTb, fKa LUTOBXAE SIK OCi6, TaK i HaLioHasbHi OpraHu Bnaaw [0 MPUAHATTS
NPaKTMKK, AKa He Bianosinae 3akoHopasctey €C [3,n. 53]

He3axatoun Ha Te, Wo TnymaueHHs 3akoHy €C, Hagani CEC, MatoTb Hacnigku erga omnes
(Big AT, - «L4OAO BCix»), 33 BUHATKOM 0BMEXEHUX BUNAAKIB, Koau cam Cya 06Mexye Hacniaku
CBOIX PilleHb Y Yaci - TaKOX 3aCTOCYBaHHS 3 HAHHSAM 3BOPOTHOT c1n — 3aKkoH €C He Noknaaae
Ha HaLioHa/IbHI CyaM XOAHMX 3060B'93aHb WOA0 Nepernsgy CBOiX OCTATOYHMX PilleHb Yy CBITAI
UMx HoBMX TryMadeHb. CEC BU3HAB BaXMBICTb NpuHUMNY res judicata (Big nat. - «mpuHLmMN
HenpuMyCcTUMOCTi MOBTOPHOrO PO3MNISAY PaHile BupileHol crpasu») sk €C, Tak i noro aepxas-
YneHiB. TakMM YMHOM, BiH MOCTAHOBWB, WO A5 3a6e3neyeHHs CTabiNbHOCTI MPaBa, a TakoX
NPaBOBUX BiLHOCMH Ta HANIEXHOro BiNPaBAeHHS NPABOCYLAS BAKAMBO, W06 CYAO0BI PilLleHHs
6yN1 OCTATOYHMMU | Binblle He NigAaBasMCs CyMHIBY MiCNs TOro, 9K yCi NpaBa Ha anensuiio
6yNn OCKapxeHi, BuyepnaHi abo nicns 3akiHYeHHs CTPOKiB. TakuM YMHOM, 3akoHoaaBcTBo €C
He BMMArae Bif, HaLiOHaNbHOMO Cy[y He 3aCTOCOBYBATY BHYTPILIHI NpoUefypHi NpaBuia, HaBiTb
AKWO Le HAOano 61 MOXUBICTb HALOHANbHOMY Cydy BUMPABMUTW MOPYLeHHs 3aKoHy €C [4,
n. 46]. OgHaK BiACYTHICTb 3arasibHOi BUMOMM LWOMO BILHOB/IEHHS CY[A0BOrO MPOBAMAXEHHS 33
piweHHaM CEC KOMMeHCYETbCS NpaBMaaMu BILNOBIAANBHOCTI AepxaBu Wono ¢isnyHux ocié.
AKLL0 0c06a 3a3Hana 36MTKIB BHACILOK OCUTb CEPO3HOr0 NOpYyLUEHHs 3akoHodaBcTea €C, Wwo
6YyN0 CNPUYMHEHO HALOHANBHUMI CYAaMK, IKi HENPABWIbHO TAYMauMn 3akoHoaaBcTBo €C, K
nizHiwe 6yno BcTaHoneHo CEC, To 3akoHoaaBcTBo €C BUMarae, o6 aepxasa-yneH BifluKoLyBana
TaKi BTPaTW, HABITb SIKWLO MOPYLUEHHS MOB'A3aHe 3 PIlIeHHSAM CYAY, LU0 YXBAJOE PilleHHs B
OCTaHHin iHcTaHuii (BepxosHuia cyp). Mpoueaypw, CpsMoBaHi Ha MOKNAAEHHS BiANOBIAAbHOCTI
Ha [epXaBy, He MatoTb Tiel camoi MeTu i He 06OB'A3KOBO 3a/ly4atoTb Ti CaMi CTOPOHU, WO ¥




NPOBAMKEHHS!, Y Pe3ynbTaTi aKoro pilueHHs Habyno cratycy res judicata. 3asBHWK y npoueci
BCTaHOB/EHHS BiAMNOBIAANbHOCTI AePXaBK, 33 YMOBU YCMILUHOCTI, 3MOXe AOMOrTUCS MPUIUCY MPO
BifLUKOYBaHHs 3aBAaHUX 36MTKIB, e He 060B'I3KOBO OrONOLEHHS MPO CKACYBaHHS CTaTyCy res
judicata cynoBoro pileHHs, Yepes gke 6yN10 3anoAisHO WKoAy. Y 6yab-aKoMy BUNAAKY NPUHLMM
BiANOBIAANBbHOCTI flepxasy, NpUTaMaHHuin NpaBoBoMy nopsaaky €C, BuMarae Takoi KomneHcawii,
asie He nepernay CyAoBOro pilleHHs, Yepes ske 6yn1o 3anoaisHo wkoay [5, n. 39].

Yacosi Hacnigku piwexb Konctutyuiioro Cyny Jlutoscbkoi Pecny6nikm

lMepexopsun 0O HACNIOKIB pilleHb KOHCTUTYLIAHMX CYAIB Ha HaLjoHasbHOMY piBHI Yy yadi,
HEo6XiAHO 3a3HaunTK, WO B Aeakux AepxaBax €C NONOXKeHHS, ki BCTAaHOBIOIOTb, KOMM PilLeHHs!
KOHCTUTYLIHOrO Cyaly MaloTb 3BOPOTHY fjto (ex tunc), 3akpinneHo B KoHcTuTywii expressis verbis
(Big nar. - «npsamo») (Asctpis, Monbuwg, MopTyrasis), ToAi 9K B iHWWX AEpXKaBaxX Len acneKT Takox
perynioeTbca 3akoHoM npo KonctutyuinHmin Cya (Icnasis, Cnosewis, HiMeyunHa), a 8 Aeakmx 3 Lux
KpaiH NeBHOIO MipOI0 MPABO BU3HAYATY, KONW PiLLEHHS KOHCTUTYLIMHOIO Cyy MatoTb 3BOPOTHY CUAY
(ex tunc), HAAETLCS 3aKOHOM CYAM, LLO 3AIACHIONTb KOHCTUTYLIMHWA KOHTponb (Mpedis, CoseHis,
YropuiuHa) [6,n. 5]

CuTyauis Bigpi3HaeTbCs Y JIUTBI, [e KOHCTUTYLAHI MONOXEHHS MpO 3BOPOTHY [Ail0 pilleHb
KonctutyuinHoro Cyay BigcyTHi. MyHkT 1 ctarTi 107 KoHctuTyuii nepentayae, Wo «3aKoH <..> He
MOBUHEH 3aCTOCOBYBATUCS 3 HS OiLliiHOro ony6nikyBaHHs pilueHHs: KoHctutyuiviHoro Cyny npo
Té, L0 BiAMNoBigHWA aKT (@60 Moro 4actuHa) cynepeunts KoHcTuTywii JTutoBcskoi Pecry6ik.

KoHcturywianuii cyn Jintoscbroi Pecry6iki 30iAiCHIOE HOPMATUBHNIA KOHCTUTYLiIHWIA KOHTPOTb
Haa 3aKoHamu, noctaHosamu [pesvaeHTa Ta Ypsay Pecry6niku. BiH He Mae koMneTeHuil npuiamaty
PiLLeHHS O[O CyMiCHOCTi 3 KOHCTUTYLji€l0 piLleHb iHLLMX CYAiB 60 piLLieHb AAMIHICTPATUBHUX OPraHiB.
Y BUNaZKax, KoM € NiACTaBY BBAKATH, LLO 3aKOH UM HLUUA NPaBOBWIA aKT, SKMIA CNif, 3aCToCyBaTy,
cynepeunTb KoHCTUTYLIi, Cyaas 3ynuHsie po3risg, cnpaBu Ta 3BepTaeTbes 0 KOHCTUTYLIAHOMO cyay.
Kpim Toro, koxHa ocoba Mae npaso 3BepHyTUCs Ao KoHcTuTyuinHoro Cyay Wono 3akoHiB, NoCcTaHoB
lMpe3unaeHTa Ta Ypsagy, SKILO PilleHHs, MPUAHSTE Ha MiACTaBi LWX aKTiB, MOPYLWMAO KOHCTUTYLiAHI
npaBa 4 cBo6oaM 0coby, i Taka 0coba BrYepnana BCi NPaBoBi 3aC06M 3axXMCTy.

KoHcTuTyUieto JINTBM NpUAHATO T.3B.MOAEb X NUNC, 3IAHO 3 1K CYA0BE PILLEHHS € YCTAHOBYMM
Ta BU3HAE HEINCHAM HEKOHCTUTYLINHE NOSIOXEHHS, & 3aKOHOZABYE MOOXEHHS, sIke 6Y/10 BU3HAHO
HEKOHCTUTYLiIHMM, 3aNMLIAETBCS 3aCTOCOBHWM HaBIiThb A0 GAKTIB, O BUHWUKAN A0 HAGYTT YUHHOCTI
pilueHHs npo HepircHicTb. KoHctuTyuinHni Cyn Bu3Hae, wo n. 1 crarti 107 KoHcTuTyuii 03Havae, wo
0K KOHCTUTYLiAHWIA Cy A He yXBaNWTb PiLLEHHS NPO Te, Lo BiAMNOBIAHMIA aKT cynepeunTb KOHCTUTYL,
BBXKAETHCS, LLO TAKMIA NPABOBWI aKT BiANOBiAa€ KOHCTUTYLLT Ta WO NPaBOBI HACIAKY, SKi 3'9BUNCS
Ha NiACTaBi BIANOBIAHOMO aKTa, € 3aKoHHKUMK [7, 8]. OTke, NpaBoBi HacniaKku (K, HANp., konu ocoba
Habyna NeBHUX MpaB UM NEBHOrO MPaBOBOrO CTaTycy abo Konau 0Co6i He HaAaHO MEeBHUX NMPaB YK
MeBHOrO NMPABOBOIO CTATYCY), AKi BUHMK/IM HA MiACTABI 3aKOHY, OrOJIOLIEHOTO HEKOHCTUTYLIAHWM, €
3aKOHHUMU.

OpHak, He3BaXalouu Ha 3aranbHe MpaBWao Mpo Te, WO PpieHHs KoHcTuTyuinHoro cymy
CTOCYIOTbCS MabyTHLOro, KoHCTUTYLiHMA Cy Takox 3a3HauwB, LLO Taka HOpMa He € abCOMIOTHO
[7]. O6uaBi npaBoBi [OKTPWHY [1], 2 TAaKOX NPaKTVKa 3AMIHICTPATUBHMX CYLLIB CTUKAIOTHCS 3 MUTAHHAM
MPO CTYMiHb Ta MeXi 3BOPOTHOI Aii CyI0BMX PiLLieHb.




CrarTa 72 (4) 3akoHy npo KoHctutyuinHnia Cya nepenéadae, o «PileHHs, 30CHOBAHI HA MPABOBUX
QKTax, SKi 6Y/IM BU3HAHI TAKUMMU, L0 CyriepedaTb KOHCTUTYLIT Y 3aKOHAM, He MOBUHHI BUKOHYBATUCH,
AKWO IX He Gys10 BUKOHAHO [0 HABYTTS YMHHOCTI BiAnoBigHoro pieHHs KoHctutyuiiHoro Cyay».
CknapHiCTb BUHUKAE Nif, Yac TIYMAYeHHs TOro, fKi pilleHHs He 6y/10 BUKOHAHO A0 HABYTTS YUHHOCTI
pilenHs KoHctutyuinHoro Cyay, @ oTKe, Y SIKuX BUNagKax pieHHs KoHctuyuinHoro Cyny MaroTb
3BOPOTHY Ajto. [pointocTpyto Liei Npo6aemMHNi acnekT OAHUM NPUKNAA0M.

Y 2003 p. KoHctutyuinnmin Cyn Bu3Has, wo KoHctuTyuii JIutoBcbkoi Pecny6nikn cynepeunTs
MOJIOXKEHHS B 3aKOHI, 3rifHO 3 SIKMM BIACTABHI YUHOBHUKY, SIKi MicNs 0GOPMAEHHS AepXaBHOT neHcil
OEepPXyKTb [OXOAM Bifl TPYAOBUX BiLHOCWH, MOBWHHI OTPUMYBATW He MOBHY, a JILIe YaCTKOBY
nepxaeHy nexcito [9]. Lie piwerHs KonctutyuinHoro Cymy 6yno yxeaneHo Ha 3anuT aAMiHICTPAaTUBHOMO
CyZy, SKMA pO3rNsaaB OKPeMi KNOMOTaHHS BIACTABHOMO YMHOBHMKA. HeMae CyMHIBY, LLO PiLLEHHS
KoHctutyuitHoro Cygy 3acTOCOBHe Yy CMpaBi, Sika Mpu3Bena 40 LbOoro pilleHHs KOoHCTUTYLiHOro
Cypy sk cTUMyAY 0151 0COBM LyKaTYW Cy[A0BOro 3axucTy. BogHouac agMiHicTpaTuBHI Cyam posrnspan
7 IHWIi KIOMOTaHHA Takoro X TUMY, fe CyAW He CTaBWIM MWUTAHHS NPO KOHCTUTYLIAHICTb nepeq,
Konctutyuitium Cypgom.

Akuin BB Mae pienHs KoHctutyuinoro Cymy Ha napanesbHi cnipasy, siki 6y nopyLueHi
[0 BWHECEHHS LbOro pilleHHs? Akui BMAMB Le MaTUMe Ha ManbyTHi cnpasu? Y NUTOBCbKOMY
3aKOHOAABCTBI HEMAE YITKOrO MONOXeHHS, sike 6 Aano 3mory KoHctutyuinHomy Cydy nowmpiosati
Lit0 CBOrO pilleHHs Ha MapasenbHi CMpasy, WO PO3rngaaloTbca B Cydax abo afaMiHICTPATVBHMX
OpraHax y neBHui MoMeHT Yacy. OfHaK aHanoriyHNi edekT [oCAraeTbCs 3aBASKM CyAOBIA NPAKTHLL
Buworo agmiHicTpatvsHoro cyay.

Po3wwmperananaraBuLioro agMiHicTpaTMBHOTO Cydy'y CBOEMY 3HaKOBOMY pileHHi [10] sigxununa
apryMeHT ypsiay, 3rifHO 3 9K1M aMIHICTPATUBHI PiLLIeHHS, yXBasieHi BIANOBIAHO [0 3aKOHOAABCTBa,
UMHHOTO HA MOMEHT iX MPUAHATTS, MOBUHHI BBAXATWCH 3aKOHHWUMM, HE3BXAKOUM Ha 3rofoM
Oro/OLEHY HEKOHCTUTYLIMHICTL LibOro 3aKoHoAaBcTBa. Ha pymky Buioro agMiHicTpatmeHoro cyay,
SKLLO aAMIHICTPATMBHE PILLEHHS MOXE GYTH OCKapXKeHe Y BCTAHOBJEHI CTPOKM B @AMIHICTPATUBHOMY
CyLj, BOHO He BBaXaeTbCsi OCTaTouHWMM. Cyay AaloTb OCTATOYHY OLHKY MPaBOBOMY CTHOBMLLY
3aSIBHMKIB. SIKLLO Ha MOMEHT YXBaIeHHS PilLieHHs 3AMIHICTPATUBHOIO Cyy 3aKOHOAABYE NONOXKEHHS
6yn0 BU3HAHO HEKOHCTUTYLIAHMM, BOHO 6iMbLLie He MOXe 3aCTOCOBYBATUCS, HE3ANEXHO Bif, TOTO, LLO
HEKOHCTUTYLiHICTD 6YN10 BUSBAEHO B iHLLIA CNpaBi. 3axuCT NpaB MIOAUHU He MOXe BiApi3HATHCS
3a1eXKHO Bif Toro, uu 6yno nmomaHo 3assy Ao KoHctutyuinHoro Cymy B ii um B iHWiA cnpasi.
HeKoHCTUTYLiiHe NMONOXeEHHS He MOXe MaTW HeraTUBHI MPaBOBi HACNiAKV ANs OyAb-aKoi 0cobu,
[OMNOKM a[MiHICTPATVBHE PillleHHS, 3aCHOBAHE Ha LibOMY MOJIOXEHHI, He CTasI0 OCTaTOYHUM.

Omxe, Ha BigMmiHy Big ABCTpii, Ae pilwenHs KoHctutyuinHoro Cyay HabyBaloTb YUHHOCTI CTPOro
33 NPUHUMNOM ex nunc, y JIMTBI NPaBOBWIA aKT, BUSHAHWIA TakuM, WO cynepeuntb KoHcTuTywii, He
MOBVHEH 3aCTOCOBYBATUCS He JINLLIE Y BUNALKY, KOAM Cyf, 3BepHyBCs o KoHctutyuinHoro Cyay, ane
'y 6ynb-aKii napanesbHin cnpasi [1, ¢. 73].

13 ubOro 04eBMAHO, o Bulumit agMiHICTPATMBHUIA Cy/, 4B AyXKe WUpoKe TiyMadeHHs CrarTi 72(4)
3akoHy npo KoHctutyuinnnia Cya. Bin nolumpme 38opoTHy fAito cynoswx pileHb KoHcTutyuinHoro Cyny
Ha BCi CYI0BI PO3MNSAN, O TPMBAIX, & TAKOX Ha BCI IHLLI BUNAAKK, Y AKX NPUIAHATO aMiHICTpaTUBHE
PILLEHHS, afle TePMIH OCKAPXKEHHS LibOro PilleHHs A0 aAMIHICTPATUBHOIO CyAy He 3aKiHumBCS. Take




PO3LLMPEHHst 06rpyHTOBaHe MeTOK HafaHHs CYAOBOrO 3axWCTy BCiM 0cobaM, siKi OMMHWUAWCS B
QHAIOMIYHIN CUTYaLi, HE3BAXAKOUM HA T, LLLO MUTAHHS KOHCTUTYLIMHOCTI He MOPYLLYBanoCh Y CYA0BUX
NPOBAAXEHHSIX, IHILINOBAHMX LMK 0CO6aMMU.

BopHouac 3rifiHo 3 NIMTOBCHKUMY NPOLLECYaNbHYMMU 3aKoHamy, pilleHHst KoncTuTyuiHoro Cyny
He BM/IMBAE Ha CyOO0BI NPOBALKEHHS, B AKMX PILLEHHS aAMIHICTPATUBHOIO CyAy CTANI0 OCTATOUHMM.
3aKOH MPO aAMIHICTPATUBHE MPOBAKEHHS He nepefdavac MOHOBMEHHS MPOBAIKEHHS, SKLLO
0CTaTOYHe PiLLeHHS aAMIHICTPATUBHUX CYAIB 6Y10 3aCHOBAHE Ha 3aKOHI, IKI 3rof,oM 6yB BUSHAHW
HEKOHCTUTYLiHMM KoHcTuTyuiiHiM CynoM. BiH Takox He MoKMafae Ha afMiHICTpaTVBHI OpraHu
KOLHMX 30608B'A3aHb LOAO0 Nepernsay aaMiHICTPaTUBHOMO PilLEHHS, 3aCHOBAHOIO Ha 3aKOHi, SKuii
6yN0 BU3HAHO HEKOHCTUTYLIMHUM Ha 6iNbLU Ni3HHOMY eTani.

BUHATOK CTAHOBAATH BUMAMKM, KONM BignosigHo ao crarTi 106(4) KoHctutyuii ¢isnyHa ocoba
3BEpPTaETbCS [0 KOHCTUTYLIAHOIO Cydy CTOCOBHO 3aKOHY UM iHLIOMO aKTa, SKLLO PiLLeHHs, yxBaneHe
Ha NiACTaBi LbOro akTa, NOPYLLMI0 KOHCTUTYLMHI NpaBa Yv cBo6oau 0coby, i Taka 0coba BuYepnana
BCi MPaBOBi 3aC06y 3axMCTy. Y LbOMyY pasi 0063, ika YCMILLHO OCKapXMaa 3aKOHOLABCTBO nepeq
KoHctuTyuitHum CyaoM, Mae NpaBo NpOTAroM TPbOX MICSILB 3 MOMEHTY BUHECEHHS HUM PiLLeHHS
3BEPHYTMCS [0 Buwworo aaMiHICTpPaTMBHOMO Cydy 3 MPOXaHHSM MOHOBUTW aAMiHICTpaTMBHE
NPOBALKEHHS. Take MOHOBNEHHS YCYHE HEKOHCTUTYLIAHI HACTIAKU NULLE Y BUMAAKy 0cobu, sika
3BepHynacs A0 KoHcTUTyuiiHoro cydy, ane He MaTMMe 3arasbHOro BMAMBY Ha iHLi 3aBepLUeHi
AAMIHICTPATMBHI MPOBAKEHHS.

Omxe, BUGIP Mixk HAC/iAKaMM Cy[oBUX pilleHb KOHCTUTYLIHMX CyaiB 3a MPUHLMMOM ex tunc i ex
nunc Bifo6paXxae NOLLYK 6anaHcy Mix iHAMBIAYaIbHMMM 3ac06aMM 3aXMCTy Ta MPABOBO 6E3MEKO0.

Piwenns Cyay €C, axi AatoTb NeBHe TayMaueHHs 3akoHoaaBcTea €C, MaloTb HacigKv erga omnes
i MOBWHHI 32CTOCOBYBATUCS TaKOX [0 NMPABOBIAHOCUH, L0 ICHYBaNM [0 LibOr0 HOBOIrO T/TyMAYeHHs.
BopHouac 3akoHogascteo €C AOTpUMYETLCS MPUHLMAY res judicata i He NOKNAAAE Ha HaLiOHANbHI
CYAM KOLHVX 3060B'13aHb LLOA0 Nepernisiay CBOiX OCTATOUYHVX PillieHb Y CBITAI LX HOBYX TTYMaYeHb.
HagiTb sikwio Cyn €C 36epirae NoOBHOBXEHHS 33 BUHATKOBKX 06CTaBMUH 06MEXYBATW YaCoBi HACNIAKM
CBOIX PiLUEHb, Taki 06MEXEHHS He BMBAOTb HA NMOTOYHI MPOBAAXEHHS.

JIuTBa € NMPYKNAOM OPUCAMKLIA, Y SKUX PILLEHHS KOHCTUTYLIMHWX CydiB MaloTb Ao 3a
npuHLMnoM ex nunc. OaHaK 3aBASKY WMPOKOMY TayMadeHHI0 BepxoBHVM agMiHICTPaTUBHIM CyAOM
3BOPOTHA it VX PilleHb NOWMPIOETLCS He ML Ha YMHHY CMpaBy, SKa Npr3Bena 40 yXBaNeHHs
piweHHs KoHctutyuiiHoro Cymy, @ # Ha MOTOYHI MapanesibHi CpaBy i HOBi CMpaBy, HaBITh SKLLO
baKTU y Uyix BUNafKax Manum Micle 40 TaKOro PillieHHs.
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LEGAL EFFECTS OF JUDGMENTS OF THE COURT OF JUSTICE OF THE EUROPEAN UNION
AND NATIONAL COURTS

The scientific discussion about the legal consequences of judgments of constitutional courts is
based ontwo doctrinal theories which explainin different ways the very notion of unconstitutionality.

According to the theory of nullity, a legal act is considered to be invalid (null) from the moment
it entered into collision with the constitution, i.e. from the adoption of this act. The nullity of the
legal act is a direct consequence of the violation of a higher legal norm, therefore it arises ipso
jure. The ruling of the constitutional court bears a declaratory character, because it only finds an
objective nullity of the legal act and does not invalidate it. Such a court ruling develops its legal
consequences ex tunc. Although until the pronouncement of the ruling of the constitutional court
the law was in force, after the pronouncement it is considered as if it had never been valid. The
same applies to legal consequences based on such a legal act. This theory prevails in Germany.

According to the theory of invalidity, the legal act is valid and produces legal effects as long
as it has not been eliminated from the legal system by the ruling of the constitutional court. Such
a ruling creates a new legal situation (ex nunc) therefore it has a constitutive character. The legal
act which was found unconstitutional cannot be applied for legal relationships which arise after
pronouncement of the ruling of the constitutional court, but the legal consequences produced
before that ruling remain valid. This theory prevails in Austria [1, p. 66, 68]




The aforementioned models remain theoretical since they hardly exist in their pure forms.
Instead, every jurisdiction looks for a practical solution and the answer to an actual question, which
in the context of today's conference can be summarised in the following way: how can individuals
benefit from rulings of the constitutional court that find a legal provision unconstitutional?

On the one hand, from the perspective of an individual, it is hard to understand how one can
be bound by a judgment based on an unconstitutional law. On the other hand, one of the inherent
characteristics of the rule of law is the principle of legal certainty and the protection of citizens'
trust in the law, which includes the prohibition of retroactive effects of legal acts. Under normal
conditions, legal acts shall only have pro futuro effects and not retroactive ones, because retroactive
effects would seriously disrupt the requirement of legal security. This would lead to situations in
which a person's conduct carried out in accordance with the law in force could subsequently be
declared illegal or without any legal effect on the grounds that the relevant legal rule has been
modified or abolished.

Temporal effects of judgments of the Court of Justice of the European Union

The analysis of temporal effects of judgments of the Court of Justice of the EU (CJEU) is relevant
in the context of today's conference, because this court to some extent can be compared to a court
which carries out tasks of constitutional dimension. The CJEU ensures the supremacy of the law in
the EU, by deciding cases of various types: (a) actions for annulment of an EU legal acts, whether
of legislative or of administrative nature; (b) actions regarding an EU institution's failure to act; (c)
actions concerning infringement of a member state of its obligation under EU law; (d) preliminary
rulings (when member states' national courts refer issues to the CJEU for a preliminary ruling on
the interpretation of a point of EU law); and (e) appeals against judgments by the General Court on
points of law.

The issue of the retroactivity of judgments of the CJEU can arise when this court annuls an act
of a general application or gives a new interpretation of the EU law answering the request of the
national court in preliminary ruling. Do these changes affect the legal relationships that arose prior
to these changes?

In accordance with the settled case law of the Court of Justice of the EU, an interpretation it
gives to a provision of EU law clarifies and defines its meaning and scope as it should have been
understood and applied from the time of its entry into force. It follows that the law interpreted
this way courts should and must apply also for the legal relationships existing before that
new interpretation. Hence the legal interpretation will be applied both for the future as well as
retroactively.

At the same time, the Court in exceptional circumstances retains the power to limit the
retroactive effects of its judgment in order to preserve the certainty of legal relationships formed
before the new interpretation and to avoid other unintended circumstances, such as heavy costs
on the economy. The landmark case in that respect: Defrenne [2], dates from 1975. In that case
Madame Defrenne, former hostess of Belgian airline Sabena, shook up the established legal order
of many European countries by bringing a case against discrimination based on gender. Just to




remind you that interpretations on EU law rendered by the European Court of Justice have same
legal value in all EU countries, irrespective of the fact that the case originated from only one
Member State of the EUL. Madame Defrenne claimed compensation for the loss she had suffered
in terms of salary and pension as a result of the fact that airhostesses and male members of the
aircrew performing identical duties did not receive equal pay. The CJEU confirmed the pretentions
of Madame Defrenne. It stated, that the principle that men and women should receive equal pay,
which was laid down by Article 119 of the EC Treaty, had a direct application and may be relied on
before the national courts (which is obvious today but was not that obvious in 1975). However,
in the context of today's conference, the important aspect of the case was that the Court had to
reply to the argument of the Governments of Ireland and the United Kingdom about the possible
economic consequences of that judgment. These governments claimed that the Court decision
might, in many branches of economic life, result in the introduction of claims dating back to the
time in which discriminatory effects between men and women came into existence. In view of the
large number of people concerned, such claims which undertakings (businesses) could not have
foreseen, might seriously affect the financial situation of such undertakings and even drive some of
them to bankruptcy. The CJEU agreed with these arguments. Apart from economic considerations,
it stated that it is appropriate to take exceptionally into account the fact that, over a prolonged
period, the parties concerned had been led to continue with practices which were contrary to
the principle of non-discrimination. Important considerations of legal certainty affecting all the
interests involved, both public and private, make it impossible in principle to reopen the question
as regards the past. Therefore, the effects of the principle of non-discrimination cannot be relied
on in order to support claims concerning pay periods prior to the date of that judgment, except as
regards those workers who have already brought legal proceedings or made an equivalent claim.
Hence, retroactive effect of that judgment was possible only in respect of those claimants who had
already initiated legal proceedings on the date when judgment was pronounced, but not vis-a-vis
all persons concerned.

But apart from that judgment there are very few cases when the Court agreed to limit the
temporal effects of its judgments. As a constant practice, the Court of Justice of the EU states that
that the financial consequences which might ensue for a Member State from a judgment of the
Court of Justice do not in themselves justify limiting the temporal effect of the ruling [3, par. 52].
The Court took that step only in specific circumstances, where there was a risk of serious economic
repercussions owing in particular to the large number of legal relationships entered into in good
faith on the basis of rules considered to be validly in force. An additional criterion applied by the
Court is the contribution of the EU institutions to the uncertainty leading both individuals and
national authorities into adopting practices which did not comply with EU legislation [3, par. 53].

Despite the fact that interpretations of the EU law rendered by the CJEU have erga omnes
effects and, except for limited instances in which the Court itself limits the temporal effects of its
judgments - also retroactive application - the EU law does not impose any obligation on national
courts to revisit their final judgments in the light of these new interpretations. The CJEU has

The Court of Justice of the European Union shall ensure that in the interpretation and application of the Treaties the law is observed (Art.19(1) of
the EU Treaty). To ensure the effective and uniform application of EU legislation and to prevent divergent interpretations, the national courts may,
and sometimes must, refer to the Court of Justice and ask it to clarify a point concerning the interpretation of EU law, so that they may ascertain,
for example, whether their national legislation complies with that law. The national court to which it is addressed is, in deciding the dispute before it,
bound by the interpretation given. The Court's judgment likewise binds other national courts before which the same problem is raised.




recognized the importance of the principle of res judicata of both the EU and its Member States.
Thus, it has held that in order to ensure both stability of the law as well as legal relations and the
sound administration of justice, it is important that judicial decisions are definitive and can no
longer be called into question after all rights of appeal have been exhausted or after expiry of
time limits. Therefore, the EU law does not require a national court to non-apply domestic rules of
procedure, even if to do so would enable the national court to remedy an infringement of EU law [4,
par. 46]. However, the absence of the general requirement to reopen legal proceedings following
the judgment of the CJEU is compensated by the rules of state liability vis-a-vis individuals. If the
individual suffered loss as a result of a sufficiently serious infringement of the EU law which was
caused by national courts misinterpreting EU law, as later found by the CJEU, the EU law requires
that Member State compensate such a loss, even where the infringement stems from a decision of a
court adjudicating at last instance (Supreme Court). Proceedings seeking to render the State liable
do not have the same purpose and do not necessarily involve the same parties as the proceedings
resulting in the decision which has acquired the status of res judicata. The applicant in an action
to establish the liability of the State will, if successful, secure an order against it for reparation of
the damage incurred but not necessarily a declaration invalidating the status of res judicata of the
judicial decision which was responsible for the damage. In any event, the principle of State liability
inherent in the EU legal order requires such reparation, but not revision of the judicial decision
which was responsible for the damage [5, par. 39].

Temporal effects of judgments of the Constitutional Court of the Republic of Lithuania

Mowing to the temporal effects of the judgments of Constitutional courts on the national level,
it needs to be noted that in some of the EU states the provisions establishing as to when decisions
of the constitutional court are effective retroactively (ex tunc), are expressis verbis entrenched
in the Constitution (Austria, Poland, Portugal), while in other states this is also requlated by the
Law on the Constitutional Court (Spain, Slovenia, Germany), and in some of these countries the
right to establish, to a certain extent, as to when decisions of the constitutional court are effective
retroactively (ex tunc) is conferred by a law on the courts executing constitutional control (Greece,
Slovenia, Hungary) [6, par. 5]

This is not the case in Lithuania where constitutional provisions on retroactivity of judgments
of the Constitutional Court are absent. Article 107 paragraph 1 of the Constitution stipulates
that a law <..> must not be applied from the day of the official publication of the decision of the
Constitutional Court that the act in question (or part thereof) is in conflict with the Constitution of
the Republic of Lithuania.

The Constitutional Court of the Republic of Lithuania exercises normative constitutional
control over the laws, the acts of the President and the Government of the Republic. It does not
have competence to rule on the compatibility with the Constitution of judgments of other courts
or decisions of administrative authorities. In cases when there are grounds to believe that a law
or another legal act that should be applied is in conflict with the Constitution, the judge suspends
the consideration of the case and applies to the Constitutional Court. In addition, every person has
the right to apply to the Constitutional Court concerning the laws, acts of the President and the
Government if a decision adopted on the basis of these acts has violated the constitutional rights
or freedoms of the person and the person has exhausted all legal remedies.




Lithuanian Constitution adopted so called ex nunc model, according to which the judgment is
constitutive and invalidates the unconstitutional provision, and the legal provision that was found
unconstitutional remains applicable even to facts that arose before the invalidation entered into
force. The Constitutional Court has held that Article 107 paragraph 1 of the Constitution means that,
until the Constitutional Court has not adopted a decision that the act in question is in conflict with
the Constitution, it is presumed that such a legal act is in compliance with the Constitution and
that the legal effects that have appeared on the basis of the act in question are legitimate [7, 8].
Consequently, the legal consequences (as, for instance, when a person has acquired certain rights
or a certain legal status, or when a person has not been granted certain rights or a certain legal
status) which have appeared on the basis of the law declared unconstitutional, are legitimate.

However, despite the general rule that Constitutional Court judgments are prospective, the
Constitutional Court has also mentioned that such a rule is not an absolute one [7]. Both legal
doctrine [1] as well as jurisprudence of administrative courts have been confronted with the
question on the extent and limits of retroactivity of its judgments.

Avrticle 72(4) of the Law on the Constitutional Court stipulates that Decisions based on legal
acts that have been ruled to be in conflict with the Constitution or laws must not be executed if
they had not been executed before the entry into force of the respective ruling of the Constitutional
Court. The difficulty arises when interpreting which decisions have not been executed before the
entry into force of the ruling of the Constitutional Court, thus in which instances the rulings of
the Constitutional Court have retroactive effects. | will illustrate this problematic aspect by one
example.

In 2003 the Constitutional Court found in conflict with the Constitution of the Republic of
Lithuania the provision in the law according to which retired officials who, after having been
granted the state pensions, receive the income from labour relationship shall receive not full, but
only the part of the state pension [9]. That ruling of the Constitutional Court was adopted upon
request of the administrative court hearing individual petitions of a retired official. There is no
doubt that Constitutional Court judgment is applicable in the case which led to the judgment of the
Constitutional Court as an incentive to the individual to seek judicial protection. At the same time,
there were other petitions of the same type pending before administrative courts, where the courts
did not raise the issue of the constitutionality before the Constitutional Court.

What impact does the judgment of the Constitutional Court have on parallel cases which had
been initiated before the pronouncement of that judgment? What impact will it have on future
cases? There is no explicit provision in Lithuanian law that would allow Constitutional Court to
extend the effect of its judgment to parallel cases pending before courts or administrative
authorities at a certain point in time. However, the similar effect is achieved through jurisprudence
of the Supreme Administrative Court.

The extended chamber of the Supreme Administrative Court in its landmark ruling [10]
rejected the argument of the government according to which administrative decisions adopted
in conformity with the legislation in force at the time of their adoption must be considered lawful
despite the subsequently declared unconstitutionality of that legislation. According to the Supreme
Administrative Court, as long as administrative decision can within the prescribed time limits be




challenged before the administrative court, it is not considered to be final. The courts make the final
assessment of the legal situation of applicants. If at the moment of the adoption of a judgment
of the administrative court the legislative provision has been declared unconstitutional, it can no
longer be applied irrespective of the fact that unconstitutionality was found in another case. The
protection of rights of a person cannot differ according to the fact whether application to the
Constitutional Court was made in his/her case or in a different case. The unconstitutional provision
cannot develop negative legal effects on any persons as long as an administrative decision based
on that provision has not become final.

Hence, as distinct from Austria where the Constitutional Court rulings are effective strictly ex
nunc, in Lithuania a legal act which has been recognised as being in conflict with the Constitution,
must not be applied not only in the case in which the court applied to the Constitutional Court, but
also in any parallel case [1, p. 73].

From that, it is obvious that Supreme Administrative court gave a very broad interpretation to
the Article 72(4) of the Law on the Constitutional Court. It extended the retroactivity of judgments
of the Constitutional Court to all pending judicial proceedings as well as to all other instances in
which the administrative decision has been adopted but the deadline to challenge that decision
before administrative court has not expired. Such an extension is justified by the objective to grant
judicial protection to all persons that find themselves in a comparable situation, despite the fact
that the issue of constitutionality was not raised in judicial proceedings initiated by those persons.

At the same time, according to Lithuanian procedural laws, the judgment of the Constitutional
Court has no impact on judicial proceedings in which the judgment of the administrative court
became final. The Law on Administrative proceedings does not provide for the reopening ground
if the final judgment of administrative courts was based on the law which was later found
unconstitutional by the Constitutional Court. Nor does it impose any obligation on administrative
authorities to revisit the administrative decision based on law that was declared unconstitutional
at a later stage.

The exception is made for cases in which - in accordance with Article 106(4) of the Constitution -
anindividual person applies to the Constitutional Court concerning the law or other act if a decision
adopted on the basis of that act has violated the constitutional rights or freedoms of the person
and the person has exhausted all legal remedies. In that case, a person who successfully challenged
legislation before Constitutional Court has a right within three months from the pronouncement of
its judgment to apply to the Supreme Administrative Court with a request to reopen administrative
proceedings. Such a reopening will eliminate unconstitutional consequences only in the case of
the person who applied to the Constitutional Court, but it will not produce general effects on other
closed administrative proceedings.

In conclusion, the choice between ex tunc and ex nunc effects of judgments of Constitutional
courts reflects the search for the balance between individual remedy and legal security.

The judgments of the Court of Justice of the EU which provide a certain interpretation of the
EU law have erga omnes effects and should be applied also for the legal relationships existing
before that new interpretation. At the same time the EU law respects the principle of res judicata




and does not impose any obligation on national courts to review their final judgments in the light
of these new interpretations. Even if the Court of Justice of the EU retains the power in exceptional
circumstances to limit the temporal effects of its judgments, such limitations do not affect the on-
going legal proceedings.

Lithuania represents a jurisdiction in which judgments of the Constitutional Courts have ex
nunc effects. However, due to the broad interpretation by the Supreme Administrative Court, the
retroactive validity of these judgments have been extended not only to the instant case which led
to the adoption of the judgment of the Constitutional Court, but also to on-going parallel cases and
new cases, even if facts in those cases had occurred before that judgment.
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Esa Benpgnep,
cynns ®enepansHoro afMiHicTpaTMBHOro cydy ABCTpi,
BigineHHs y [paLli, foKTop Npasa

3AXMCT MPAB OCOBW Y PA3I BU3HAHHS 3AKOHY HEKOHCTUTYLINHUM:
JOCBIO ABCTPIi

Llono 0CHOBOMONOXHMX MpaB HaibGiNbLl aKTyanbHi TPW Pi3Hi NMPaBOBI peXxuMu, a CaMe:
HaLOHANBbHUI KOHCTUTYLIAHUI PEXMM, TPABOBUI PEXWM EBPONENCbKOT KOHBEHLT 3 NPaB NIoANHN
(ECNJT) Ta npaBosuit pexxum €C. EKMJT € YacTuHOW KOHCTUTYLiAHOTO Npasa AscTpii. g ctatta B
OCHOBHOMY MPUCBSAYEHA HaLLiOHAMbHIA CUCTEMI BUpILLEHHS NPaBOBKX KOMi3in M KoHCTUTYUiED
ABCTpii Ta 0CHOBONONOXHNMY MPaBaMMU, LLLO BUNANBAIOTb i3 KOHCTUTYLT:




KOHCTUTYUIHWA CyA, Ma€ BUK/IIOYHI MOBHOBAKEHHS MEepeBipSTY KOHCTUTYLIAHICTb 3aKOHIB;
YCiM iHWUM CyfaM Le 3a60poHeH0. KOHCTUTYLIAHMIA CyA TakoX MOXe nepernsgary pilleHHs
aAMIHICTPATUBHOIO Cy/y, NepeTBOPIOYM 0ro (CrewyianizoBaHni) aaMiHICTPATUBHWI Cyd ANS BCiX
AMIHICTPATVBHUX NPOBAAKEHD.

KOHCTUTYLLIAHNR Cyf, MOXE 6YTH aKTUBHIM 30e6i/bLIOr0 B TAKWX CUTYaLisX (SKi € aKTyanbH1MK
B UbOMY KOHTEKCTI):

Ckapru Ha pilleHHs aAMIHICTPATUBHUX CYAIB

Ocobu, aKi BBaaOTb, WO iX npaBa 6ynu nopyLlleHi pilleHHsM afMiHICTPaTUBHOTO Cyay
nepLuoi iHCTaHLi, MOXyTb nofaTth ckapry Ao KoHctuTyuiHoro cyny a6o 3BepHyTuca Ao Buworo
AAMIHICTPATVBHOrO Cyay.

Ockinbku nepegymoBoto AN peanisauii  KOHCTUTYUIRHAM  CyooM MOBHOBRXEeHb W00
nepernsay pilleHHs, BUAHeCeHOro afiMiHICTPATUBHUM Cy0M MepLUOT IHCTaHLIT € Te, WO BiANoBigHa
0C06a NOBMHHA 3as1BUTY A60 NP0 NOPYLIEHHS rapaHTOBAHOr0 KOHCTUTY L€ Npasa (0CHOBOMONONKHi
npaBa) 0CKAPXKYBAHUM PilEHHAM Ta / 260 MOPYLIEHHS AOr0 0COBUCTIX NPAB Yepes 3aCTOCYBAHHS
HEKOHCTUTYLLIAHOTO 3aKOHY UM MPOTUMPABHOIO Nif3aKOHHOrO aKTy. BuioMy aaMiHicTpaTuBHOMY
cymy noTpiGHO BCTAHOBWTYW, UM GyNM MOPYLUEHI NMPaBa CKapXHUKA (3aKpineHi 3aKoHamu, Lo
YXBANOIOTLCSA NPOCTOI0 BiIbLIICTIO) B PilieHHI 3 iHLUUX NPUYMH.

Ckapra, nogaHa o KoHCTUTYUIMHOrO cydy, He Mae MpuW3ynuHsioYoi Aji, TO6TO ocKapKyBaHe
PiLLEHHS 3aNIMWAETLCS B CUNi He3anexHo Bif ckapri. OfHak, 3a neBHMX 06cTaBuH, KOHCTUTYLIAHWA
CYA, MOXE NPUAHSTY PILLEHHS NPO NPU3YNUHSIOYY A0 CKAPTK, SKLLO Lie BUMAraeTbCs y 3assi.

KOHCTUTYUiHWA  CyA yXBaiUTb PIlEHHS NPO CKACyBaHHS OCKapXyBaHOI yxBan abo
BiAXM/IEHHS CKaprit. AKLLO HeMae po3yMHOT BipOrifHOCTI TOro, Lo ckapra 6yAe 3a[0BoseHa abo He
MOXHa O4iKyBaTH, WO Lie Npu3Befe A0 PO3'ACHEHHS KOHCTUTYLIAHOrO NUTaHHs, KOHCTUTYLIRHWIA
CYL, MOXe NPUAHSTI PilleHHs NP0 BiAXWUAEHHS CpaBu (0CO6IMBO LLASXOM CMPOLLEHOTO PilIeHHS,
3a3BMYal, i3 CTaHAAPTHAM OPMYNIOBAHHSM). SIKWO CMpaBa BiAXMMeHa, BOHA MOBUHHA GyTw
nepefaHa - 3a 3aBOI0 CKapXHMKa — A0 BuLLoro agMiHicTpaTMBHOTO Cyay, SKUi NOTIM Ha NiACTaBi
B/IACHUX MOBHOBAXEHb BUPILUMTL, Y BIOMOBIOAE PILEHHSA BIAMNOBIOHOMY 3aKOHY, yXBalleHOMY
npocToto GinbwicTio ronocis [1, c.1].

HekoHcTutywiiiHi 3aKOHN

Y nepeBaxHi 6inbLIOCTI BUNALKIB CYAOBWA MEPEernsn HOPM iHILioeTbca 6e3nocepenHbo
KOHCTUTYUiHUM CyAOM nif Yac Cy[OBOrO PO3MAsSAy, WO TPWBAE, 3a3BMYal - Le Mepernsp
aAMIHICTPaTUBHOrO pilleHHs. AKLLO KOHCTUTYLiAHNI CyL, CYMHIBAETBCS Y KOHCTUTYLIAHOCTI HOPMMU,
Ky BiH MOBMHEH 3aCTOCOBYBATY, BiH PO3MOYMHAE NEpernsg, Liboro NoMOXeHHS 3aKOHY B OKPEMOMY
NPOBaLXEHHI.

CynoBuit nepernsag HOPM Moxe TaKoX iHiLiloBaTUCS BCIMA BUOAMM CY[iB, AKLLO BOHM NOBUHHI
3aCTOCOBYBATM Y CY[0BI/ CMPasi, W0 PO3MSAAETHCS, 3aKOH L0 MOXe BYTU HEKOHCTUTYLiRHNM [1,
¢.2]. MoTim cynas nosuHeH nopaty Ao KoHCTUTYLiAHOTO cyay odiliiHe KNONOTaHHS MPO CyL0BMIA
nepernsg 3aKoHy Ta Moro KOHCTUTYLiIrHOCTI [2, ¢. 50].

HanuikaBilwumm Wasxom [ocTyny, 6e3nepeyHo, € NpoxaHHs Gi3nyHOT 0Co6W 3axMCTUTK CBOT




KOHCTUTYLiAHI Npasa. TOX /I0AM TakoX MOXYTb BMMAraTy cKacysaHHs Hopmu [3, ¢. 143]. Omxe,
KOHCTUTYLLIAHWUI Cy [, TaKOX YXBATIOE PilLleHHS MPO HEKOHCTUTYLIMHICTb 3aKOHOAABYMX MONOXEHDb
32 3298010 Di3NYHOT 0CO6K, SiKa CTBEPIXKYE, Lo T npaBa 6ynun 6e3nocepefHbO NOPYLUEH, KO
33aKOH HabpaB YMHHOCTI ANS Li€l 0CO6M 3a BIACYTHOCTI pilleHHs cydy abo aAMiHICTPaTUBHOrO
pileHHs (iHaMBigyansHoro 3actocyBaHs). Kpim Toro, 3 1 ciuHa 2015 poky 6yab-ska 0co6a, aka
CTBEPKYE, WO Ti MPaBa AK yYacHUKA CMPaBM, BUPILIEHOT (LMBINbHUM Y1 KPUMIHAMbHIM) CYA0M
nepLUOT iHCTaHLl, 6yaIM NOpPYLUEH], BOHA MA€E MPABO OCKAPXKMUTH KOHCTUTYLIAHICTb 3aKOHY B pamMKax
CY[0BOr0 3aXMCTy MPaB NPOTU LibOro pillieHHs cyay (3asiBa Bif cTopoHy cnpasy) [1, ¢.2].

3ifcHIoYmM CBO NepeBipKy, KOHCTUTYLiIRHUIA Cy MOB'A3aHUIA apryMeHTaMu, BUCYHYTUMU B
3aBi, | He MOXe CKaCyBaTV NOMOXEHHS 3 IHLIUX MIACTaB, HIX Ti, WO BUKNAAEHI B L 3asBi, abo y
BNIACHOMY pileHHi npo nepernsg [2, ¢. 51].

AKIWO HopMa (260 OCKAPXKYBaHi 11 YACTUHM) BU3HAHA HEKOHCTUTYLINHOW, KOHCTUTYLiAHMIA
cyA i ckacoBye. CkacyBaHHs Ny6AikyeTbCs BIANOBIAHUM UnHOM (Hanpuknag, y PenepansHomy
3aKOHOABYOMY BiCHMKY). 3a3BMYal, CKACYBAHHSA HAGYBAE UMHHOCTI HANPUKIHLI AHA ny6nikauii [4,
€.76]. OgHaK cyq MOXe BIAKNACTY BCTYN Y cuiy Ha 18 Micsuis, o6 6yna 3akoHOAaBYa MOX/INBICTb
BMMPABMTY TaKWi 3aKoH [3, ¢. 143]. Akwio KoHCTUTYLiAHU Cya He BUPILWTD iHAKLLE, CKACyBaHHS He
Mag€ 3BOPOTHOI CWAK, 33 BUHSTKOM KOHKpeTHOI cnpasu [4, p. 77].

OBMEXEHHI  MOXJIMBOCTI MOBTOPHOIO  BIOKPUTTA NPOBAOXEHHA B
ABCTPUMCBKIN MPABOBIVA CUCTEMI

AgnMmiHicTpaTuBHe npovecyanbHe npaBo

«[ToBepHeHHs 0o YMOB, Wo icHyBanu Ao uboro» («Wiedereinsetzung in den vorigen Stand»)
MOXHa BMMaraTu, siKILO Hernepef6ayyBaHa i HEMUHYYA MOAIS 3aBafMna CTOPOH AOTPUMATHCS
CTPOKY 260 B3SITW yUYaCTb Y YCHOMY C/TyXaHHi. 3anuT NOBUHEH 6YTU NMOAHUIA NPOTAIOM ABOX TVXKHIB
nicns NoBifOMAEHHS NPO Te, WO Henepef6adyyBaHa Ta HeMUHyYa nodis npunuHunacs. BignosigHo,
npoBaykeHHst Gyde BiAKpWTE We pa3 Ha cTafii Ao HactadHs nogii (5, ¢15). Lii nonoxeHHs
BCTAHOBJIIOIOTHCA LWOA0 NPOBAAKEHHS B aAMIHICTPATUBHMX OpraHax Ta aAMiHICTPATUBHYMX Cyaax.

3aranbHa ex officio 3MiHa pilleHb, BUHECEHWUX aAMIHICTPATUBHUM OpPraHoM, Moxe 6GyTy
3qiicHeHa, 0CO6IMBO Y BUMAAKY 3BUYANHUX MOPYLLEHb FPOMaACbKOro MOPSAKY abo AKLLO CTanmcs
CepO3Hi MOMUAKM, HANPUKNAL, IKLO PiLLeHHs 6yN0 BiAaHe OPraHoM, Lo He Mae opucauKLii, abo
KOMICIEIO 3 HenpaBWIbHUM CKNAL0M, 60 SKLLO NOMUIKA NPSIMO BU3HAETLCS HIKYEMHOIO HOPMOKO
3aKOHy. 3MiHa pilleHHs ex officio Moxe 6yTV po3noyata NpOTAroM TPbOX POKIB. YTOUHEHO, Lo
NOTPIGHO BPAxXOBYBATU 3arpo3u XMTTIO YU 3L0POB'I0 JIIOAEN UM Cepro3Hi 36MTKM ekoHoMil [5,
c15-16].

AHanOriuHi  MOMOXEHHS BCTAHOBMEHi LWOAO MPOBAKEHHS B aAMIHICTPATUBHOMY Cygi
nepLoi iHCTaHLii. 3as1Ba Wo40 NOHOBNEHHS MPOBAAXEHHS Y CNpaBsi MOBMHHA 6YTW 3a10BONIeHa Y
BUMAAKY BUMHEHHS 3M0UMHHIX i (TaKMX SIK NOAAHHS Ninpo6aeHux AOKYMeHTIB) abo po3rnamy
ynepemKeHnx Yu OfLHAKOBKX CYAOBMX PilleHb abo HAsiBHOCTI HeAOCTYMHUX AOKasiB nif yac




cynoBoro po3rnsgy (nova reperta), yce Wo MO0 MPU3BECTH [0 NPUAHATTS PilleHHst Ha KOPUCTb
3asBHKa. [1030B NOBMHEH 6yTU NOAAHNIA NPOTAIOM ABOX TVDKHIB MIC/IS TOTO, IK Taki MOTUBY CTanu
BIAOMWM @AMIHICTPATUBHOMY CyLy NepLIOT iHCTAHLLT, KM BUHIC pilleHHst 3 noMuakoio (po3ain 32
Verwaltungsverfahrensgerichtsgesetz)

LiusinbHe npouecyanbHe npaso

MonoxeHHs npo «[loBepHeHHs 4O YMOB, WO iCHYBaAMW [0 LbOro» TaKoX BCTAHOBMEHO B
LInBinbHOMY npoLecyanbHOMY KOLEeKCi.

[ins BUNpaBneHHs Ceprno3HMX MOMUIOK CYLOBWX pillieHb, SiKi He 6y OCKapXKeHi, iCHYITb [Ba
OCHOBHI «HaA3BMYaiHi 3aC06M 3aXMCTy». FKLO CNpaBy PO3rNsaaB CyLas, SKUA 6yB BUKMOUEHN
3 Cy[,0BOro po3rnsay, abo sKLO OfHa i3 CTOPIH He Byna HANeXHUM YMHOM NpefcTaBneHa nig yac
NpOBamKEHHS, MOBMHEH 6yTW NOAAHWIA NO30B NPO CKaCYBaHHSA - i Or0 PO3MASHYTO — [0 CyAy,
AKUI BUHIC HenpaeuibHe pilenHs [3, ¢. 218]. Y no3osi npo npoBefeHHs NOBTOPHOrO CyA0BOro
po3rnsaay CTBEPOXYETHCS, O OCTATOYHE PilleHHSt FPYHTYETbCS HA HEenpaBUbHIA YU HEMOBHIN
OLHLL 3 ypaxyBaHHSIM HOBOBMSBNEHNX GAKTIB UM [LOKA3IB, SIKi iCHYBaNW, ane He 6yN1 BUKOPUCTaHI
[0 3aKiHYEHHS CYA,0BOr0 PO3rASAY, ane MOru, SK6W BOHU 6YNv BUKOPUCTaHI, NpU3BeCTY 0 6inbLy
CNPUSTIMBOTO PillieHHs. 3asBHWK TakoX MOXe CTBEpAKYBaTH, WO MiAPOGNEHWA [OKYMEHT 3
HenpaBAMBUMM CBIOYEHHAMM BMAWMHYB Ha pilleHHs. CnpaBy BUPILLYE CyA, AKWIA BUHIC BignosigHe
piwenHs [3, p. 219].

KpuminanbHe npoBagxeHHs

MonoxeHHst npo «loBepHEeHHs A0 YMOB, WO iCHYBaNW [0 LbOro» TakoX BCTAHOBMIEHO B
KpuMiHanbHOMy npoLecyanbHOMy KOLEKC.

3BuyaitHe BifHOBJIEHHSI MPOBAXEHHSA: KIOMOTAHHS NPO MNepernsj Cy[oBOro pilleHHs,
fIKe CTaIo OCTATOYHUM, MOXYTb 6YTV BUCYHYTI /ML Y BUHATKOBKX 06CTaBuHax. lligctasu ans
BiJHOB/NIEHHS NPOBAXXEHHS HA KOPUCTb BiANOBiAaYa 06MEXyYI0TbCS TpbOMa 06CTaBUHAMM: SKLLO
BMPOK IPYHTYBaBCS Ha [OKa3ax UM NOKa3aHHsIX, SIKi 3rogom BusBuAnCa GpanbcndikoBaHumm abo
HenpaBWbHYMW; SKLO 3'ABUNCS HOBI ICTOTHI 1OKa3K; ab0 AKLLO iHWa ocoba 6yna 3acyaxeHa 3a
TO CaMWiA 3N0YMH Mif, YaC IHLIOrO CY0BOrO PO3rASAY, i BUHHUM Mir 6yTW UL OfMH i3 HUX.

3adBa Ha NiATPUMKY LiNiCHOCTI 3aKOHYy: [eHepasibHUA MPOKYPOP MOXe 3BepHYTUCH [0
BepxoBHoro cyay LLOAO YCiX pilleHb Ta NPOBaKeHb KPUMIHANBbHUX CYAIB, SIKi FPYHTYIOTbCS Ha
MOPYLIEHHI Y/ HenpaBMIbHOMY 3aCTOCYBaHHI 3aKOHY, HaBiTb SKLLO CTOPOHM HE OCKapXWaW Ta
BMPOK CTaB 0CTaToyHUM. List anensuiiHa ckapra npy3HayeHa s 3aXMcTy 3aKOHHOCTI Ta HaneXHoi
npouedypu [3, p. 206].

Hap3BsuuaiiHe BiHOBIEHHS NPOBafXEHHS y cnpasi: Llei 3acié nae 3mory BepxoBHoMy cyny
(32 nocagmoto UM 3a Npono3uuieio [eHepasbHOro MPOKYpPOpPa) BUMPABMTU CEPMO3HI HedoNiKM Y
BM3HaYeHHi GaKTiB LUASXOM 3MILLAHOro CyLOBOr0 po3rnsdy abo cyay NpucshkHux. Ha npakTuui
LLeft 3aCi6 Maike He 3aCTOCOBYETHCS.

MoHoBNeHHS npoBamXKeHHs: AKWO pilleHHs EBPOMencbKoro cymy 3 npas NIOAVHM BU3HAE
nopytenHst EKMJT pilleHHaM aBCTPINCbKOrO KPUMIHAMBHOMO CyAy, MPOBAKEHHS Y Crpasi ciif
MOHOBUTY, SIKLLO NMOPYLIEHHS! MOXE HeraTWBHO BIIMHYTU HA PiLUeHHSI CTOCOBHO MiACYAHOTO.




3MeHLWeHHs NoKapaHHSA: FKLO nicns HabpaHHS CYAOBUM PILLEHHSM 3aKOHHOT cunm Gyae
BCTQHOB/EHO MOM'AKLUYBaNbHI 06CTaBUHY, siki He Gy10 3aCTOCOBAHO abo siki He By BiOMUMM
Mif, Yac Cy4oBOro po3rnsamy, Cy4 NepLuol iIHCTaHLIT MOXe 3a NMoCcaaoto Yu 3a KNOMOTaHHAM OLHIEN 3i
CTOPIH 3MEeHLWWTY nokKapaHHs [3, ¢. 207].
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PROTECTION OF THE INDIVIDUAL'S RIGHTS IN CASE OF UNCONSTITUTIONAL
LAW IN AUSTRIA

Three different legal regimes, namely national constitutional regime, European Convention
on Human Rights (ECHR) and EU legal regime, are basically relevant in the area of fundamental
rights. The ECHR is part of Austrian constitutional law. The focus of this article will be on the
national system to solve conflicts of law with Austrian's constitution and fundamental rights
deriving from the constitution:

The Constitutional Court has the sole power to review the constitutionality of statutes; all
other courts are prohibited to do so. The Constitutional Court can also review administrative
court rulings, making it a (specialized) administrative court for all administrative proceedings.

Constitutional Court can become active mainly in the following situations (which are
relevant in this context):

Complaints against rulings by administrative courts
Individuals who feel that their rights have been infringed by a ruling of an administrative




court of first instance may file a complaint to the Constitutional Court or appeal to the Supreme
Administrative Court.

As a precondition for the Constitutional Court to exercise its power to review a ruling
issued by an administrative court of first instance, the individual concerned has to claim either
the violation of a constitutionally guaranteed right (Fundamental Rights) by the contested
ruling and/or the violation of his/her personal rights by the application of an unconstitutional
law or an unlawful regulation. It remains for the Supreme Administrative Court to establish
whether the rights of the complainant (enshrined in simple-majority laws) have been violated
through the ruling for other reasons.

The complaint filed with the Constitutional Court has no suspensive effect, i.e.the contested
ruling remains in effect regardless of the complaint. However, under certain circumstances,
the Constitutional Court may decide in favour of a suspensive effect of the complaint, if so
requested in the application.

The Constitutional Court will decide either to rescind the contested ruling or to dismiss or
reject the complaint. If a complaint does not have a reasonable chance of success or cannot
be expected to result in the clarification of a constitutional issue, the Constitutional Court may
decide to dismiss the case (especially by way of a simplified decision, usually with standard
wording). If a case is dismissed or rejected, it is to be transferred - upon application by the
complainant - to the Supreme Administrative Court, which will then decide, on the basis of its
own powers, whether the ruling is in compliance with the simple-majority law in question [1,
p.1].

Unconstitutional laws

Most of the time judicial review of norms is initiated by the Constitutional Court itself during
a pending proceeding, usually the review of an administrative ruling. If the Constitutional Court
doubts the constitutionality of a norm that it has to apply, it starts the review of this statutory
provision in separate proceeding.

Judicial review concerning norms can also be launched by all kind of courts if they have
to apply a statute in a pending law suit which might be unconstitutional [1, p. 2]. The judge
must then submit a formal petition for judicial review of the law and its constitutionality to the
Constitutional Court [2, p. 50].

The most interesting route of access is undoubtedly the request by a private citizen to protect
his/her constitutional rights. So individuals may also request the rescission of a norm [3, p. 143].
Hence Constitutional Court also pronounces on the unconstitutionality of legal provisions upon
application by an individual claiming that his/her rights have been directly violated, if the law has
taken effect for the individual concerned in the absence of a court decision or an administrative
decision (individual application). In addition, since 1 January 2015, any individual claiming that
his/her rights as a party to a law suit decided by a (civil or criminal) court of first instance have
been violated is entitled to challenge the constitutionality of a law within the framework of legal
remedy against that court decision (application by a party to a law suit) [1, p.2] .

When carrying out its review, the Constitutional Court is bound by the arguments raised




by an application and cannot repeal a provision on other grounds than those entailed in that
application or its own decision to review [2, p. 51].

If a norm (or the contested parts of it) is found to be unconstitutional, the Constitutional
Court rescinds it. The rescission is published in an appropriate way (e.g. in the Federal Law
Gazette). As a rule, rescission becomes effective at the close of the day of the publication [4,
p.76]. The Court may, however, postpone this effect for up to 18 months to grant the legislature
an opportunity to repair the faulty law [3, p. 143]. Unless the Constitutional Court pronounces
otherwise, rescission is not retroactive, except for the case in point [4, p. 77]

LIMITED POSSIBILITIES FOR REOPENING PROCEEDINGS IN THE AUSTRIAN LEGAL
SYSTEM

Administrative Procedural Law:

A"reinstatement to the previous condition” ("Wiedereinsetzung in den vorigen Stand") can
be demanded if an unpredictable and unavoidable event has prevented a party to respect a
deadline or attend an oral hearing. The request must be filed within two weeks after notice that
the unpredictable and unavoidable event has ceased to exist. Accordingly, the proceeding will
be reopened at the stage before the occurrence of the event (5, p.15). These regulations are
established concerning proceedings before administrative authorities and administrative courts.

A general ex officio modification of rulings issued by an administrative authority may be
undertaken, notably in case of ordre public violations or if serious errors have occurred, for
instance if the ruling had been issued by an authority not having jurisdiction or an improperly
composed panel or if the error is expressly sanctioned with nullity by a provision of law. The ex
officio modification of a ruling can be initiated within three years. It is specified that threats to
life or health of people or serious damages to the economy need to be taken into account [5,
p.15-16].

Similar requlations are established concerning proceedings before an administrative court
of first instance. An application regarding reopening of proceedings must be upheld in case
criminal actions (such as the submission of forged documents) or the consideration of prejudicial
or identical judgements or the existence of non-accessible evidence at the time of the trial (nova
reperta), all of which could have led to a decision to the advantage of the applicant. The action
must be filed within two weeks after such motives have become known before the administrative
court of first instance that has rendered the defective decision (section 32 Verwaltungsverfahr
ensgerichtsgesetz)

Civil procedure law:

A regulation concerning a "reinstatement to the previous condition” is also established in
the Code of Civil Procedure.

Two main "extraordinary remedies” are in place to correct serious errors of judgements that
have not been appealed. If a case was adjudicated by a judge that had been excluded from
the trial or if one of the parties had not properly represented during the proceedings, an action
for annulment must be filed - and will be adjudicated - before the court that has rendered
the defective decision [3, p. 218]. Action for the reopening of proceedings claims that a final




decision is based on an incorrect or incomplete evaluation in the light of newly discovered facts
or evidence, which existed but were not usable before the end of the trial, but could, had they
been used, have led to a more favorable decision. The petitioner may also claim that a forged
document of false testimony had influenced the decision. It is adjudicated by the court that
rendered the original decision [3, p. 219].

Criminal proceedings

Aregulation concerning a "reinstatement to the previous condition” is also established in the
Code on Criminal Procedure.

Ordinary Resumption of Proceedings: motions for the revision of a judgement that has
become final may be brought only in exceptional circumstances. Grounds for the resumption
of proceedings in favor of the defendant are restricted to three circumstances: if the verdict
was based on evidence or testimony which was later discovered to be falsified or incorrect; if
substantial new evidence has surfaced; or if another person has been sentenced for the same
crime in a different trial, and only one of them could have been the perpetrator.

Nullity Appeal to Uphold the Integrity of the Law: The Procurator General may appeal to
Supreme Court all decisions and procedures of criminal courts, which are based on a violation or
incorrect law, even if the parties have not appealed and the sentence became final. This nullity
appeal aims to protect legality and due process [3, p. 206].

Extraordinary Resumption of Proceedings: This remedy allows the Supreme Court (ex
officio or at the suggestion of the Procuratur General) to correct serious shortcomings in the
determination of facts by a mixed court or jury trial. In practice this remedy is hardly ever applied.

Renewal of Proccedings: If a judgement of the European Court of Human Rights declares
a violation of the ECHR by a decision of an Austrian criminal court, the proceedings are to be
renewed if the violation might have adversely affected the decision with respect to the defendant.

Reduction of Penalty: If, after a judgement has become final, mitigating circumstances are
discovered that were not applicable or known at the time of the trial, the trial court may ex-
officio or upon the motion of one of the parties, reduce the penalty [3, p. 207].
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AsTo6iorpadiyHa foBigka

leopriii  Manyawsini, [oKTOp MONITMYHWMX HayK, Npodecop
I0PMANYHOTO dakymbTeTy AepkaBHoro yHisepcutety Inni (Tpy3is).
Tonosa KoHcturyuinHoro Cymy [pysii (2006-2016 pp.), unew
BeHeusincoror komicii Pagy €sponm (2007-2015 pp.).

Hapopuscs 26 rpyans 1972 poky.

Y1995 pouji nan leoprii Manyalusini 3akiH4uB 3 BiA3HaKoto GakynbTeT
MDKHAPOZHOrO MpaBa Ta MiXHAPOAHMX BIOHOCWH  T6inicbKoro
[lepXaBHoro yHiBepcuteTy iMei |. [hkasaxiwsini.

Y 1996-1997 pokax, sk naypear ctvneHaii PoHay «Bigkpute cycninbCTBo», BiH HABUABCA Ha Kadeapi NOMITUYHIX HAYK
LleHTpanbHoesponercbkoro yHisepeurety (LIEY) (Micto Bynanelur, YropiiynHa) Ta 0TpumMas CTymiHb Marictpa 3 nosituiHmX
HayK. BurpasLuv nporpamy ctvnenain Eamyraa C. Macki, y 1999-2000 pokax BiH 6yB 3apaxoBaHuil Konemxy opuanyHnx
Hayk AMepUKaHCbKoro yHiBepcuteTy y BatmHrTowi, okpyr Konym6ist Ta oTprMaB cTyniHb MaricTpa npaBo3HaBCTBa.

¥ 1996-1999 pokax npaLitoBaB NpOBiAHM EKCNEPTOM, KepiBHUKOM anapary FOpranyHoro KoMiTeTy napnameHTy Mpysii.
Y2000-2004 pp.T.Manyawsini 6ys anpektopom [porpamu BepxoseHcTsa npasa y Ipy3ii - DoHp «BigkpuTe cycninbcTeo».
Y 2004-2005 pokax 3aiMas nocafy MiHicTpa tocTuLi [pysif.

Y 2005-2006 pokax I". [ManyaLusini 6yB Npr3HaYeHu MiHICTPOM OXOPOHM HABKOMMLLHBOTO MPUPOAHOrO CepefoBuLLa Ta
NpUPOAHYIX pecypcis Mpys3il.

Y 2006-2016 pokax 6ys [onosoto KorctutyuiHoro Cygy Ipysii.
¥ 2007-2015 pokax 6yB uneHom BereLiiicokoi komicii Pagy €sponu.
32012 poky - npodecop LopraUHOro GakynLTeTy JepaBHOro yHiBepcuTeTy Ini.
Okpim CBOET akaaeMiyHoi AisnbHOCTI, naH ManyaLusini npaLtoe MKHAPOLHIM KOHCYTIBTAHTOM / KepiBHIKOM POGoYOi rpymi
3 NTaHb BEPXOBEHCTBA NPaBa, NPaB MoANHY, CyAoBOI pedopMi Ta AepaBHOr0 yNpaBAiHHS Npu BeHewjiicbkin koMici
Paaw €sponu, dupekTtopar 3 npas nognHu; €C, CeitoBui 6ank; NMPOOH, OBCE, BAIMIT 1a iHWMX NpOEKTaxX MikHAPOAHWX
OpraHisayin.
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leopri Manyawsini,

lonosa KoHcTutyuinHoro Cyay Mpysiiy Bincrasuy,

KonnwHin MinicTp tocTuuii [py3ii, npodecop, LOKTOp npasa,
eKCrepT, KONWLWHIA uneH €Bponeicbkoi Komicii «3a geMokparito
uepes npaso» (BeHeLincokoi koMicii)

MPOTUPIYYS MIXX MPUHLIMNAMM IHOMBIOYAJIbHOTO 3AXUCTY TA IOPUAUYHOI
BW3HAYEHOCTI: EQEKTUBHICTb KOHCTUTYLIMHOIrO NPABOCYAAS B YACI

MepenymoBu

Lo cTocyeTbcst BNAMBY pilleHb KOHCTUTYLIMHOMO Cydy Ha OCTAaTOYHi PilLleHHS 3BUYARHUX
CYAIB, NUTAHHSA IHAVBIAYaNbHOIO AOCTYNY A0 KOHCTUTYLIMHOIO CyAy € Ha CbOrofHi HaA3BUYANHO
aKTyanbHWM. 30KpeMa MOXHa CTBepAXyBaTW, Wo Koin ocoba (oco6u) nmopae ckapry Lo
KOHCTUTYLAHOrO CyAy, BiH / BOHA OiKye BIANOBIAHOMO BiAWKOLYBaHHS, TOAI K cdepa pileHb
KOHCTUTYLIAHOMO Cydy MOxe 6yTv Pi3HOI0, KOMM iHCTUTYLiAHWIA Cy6'eKT BUCTYNAE B PONi NO3KBaYa.
AHani3z focsigy KpaiH, Lo MatoTb BiANOBIAHY CYA0BY MPAKTYKY, MOXe CTYryBaTy LiiHHIM OPIEHTUPOM
L1 MeHL A0CBIAYEHUX IOPUCAMKLN Nif Yac po3po6IIeHHs Ta BNPOBaKEHHS KEePIBHUX KpUTEpiiB
[151 BCTAHOB/EHHS 06CAMY HACNiAKIB OCHOBOMOMOXHMX MpaB.

TumyacoBuit BUMIp pillieHb KOHCTUTYLiHNX CYRiB

Y CBOEMY KOPOTKOMY OMMCi, HaNCcaHOMy Ha BuMory KoHcTuTyuiHoro cyay Ipysii, Bereuincbka
KOMICisi 3a3HaYaE, L0 OAHIEI 3 0OCHOBHMX XapaKTepUCTVK BEPXOBEHCTBA NPaBa € NPUHLMMN NPaBoBol
BW3HAYeHOCTi Ta 3aXMCT [OBIPW FPOMAASAH O 3aKOHY, KM BKIIOYAE 3a60POHY 3BOPOTHOI Al
MPaBOBWX HOPM Ta X MOoXeHb.

| HaBnaky, HeobXiAHO 3a6e3neunTy ePeKTUBHICTb MexaHi3My KOHCTUTYLIAHOrO nepernsgy.
3aranoM, BUGUPAIOUN CUCTEMY HACNIAKIB KOHCTUTYLIAHUX CYLOBWX pillieHb, CNif, 3HaNTK 6anaHc
MiX MPUHLMNAMY iHAMBIAYANbHOIO MPABOBOMO 3aXMCTY 3 OAHOIO 6OKY Ta MPaBOBO BU3HAYEHICTIO
3 iHWoro.

! CDL-AD(2018)012-e Georgia - Amicus curiae brief for the Constitutional Court of Georgia on the effects of Constitutional Court decisions on final
judgments in civil and administrative cases, available at: https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2018)012-e




Y cuctemax, Wo nepen6ayaloTb HOPMATUBHY KOHCTUTYLiHY CKapry, iHAMBILYanbHWA akT,
L0 3aCTOCOBYE HOPMATMBHUM aKT, HEe MOXe GYyTW BiAXWUNEHWA AK TaKWid KOHCTUTYLINHWUM CyL0M.
KOHTPO/b KOHCTUTYLIAHUM CY[OM HE CTOCYETbCS BUKOHAHHS HOPMATMBHOIO aKTy. K HaC/iaoK,
HOPMATMBHA KOHCTUTYLIMHA CKapra He € edeKTUBHIMM 3aC060M 3aXUCTY, IKLLO HEKOHCTUTYLIMHICTb
3HAXOAMTLCS B 3aCTOCYBaHHI HOPMY, ajle He B CaMiil HOpMi.

CTOCOBHO 06rPYHTOBAHOCTI HEKOHCTUTYLAHUX MPaBOBWX MOMOXEHb, TO iCHYE [ABi LIKOMM
LYMKU:

1. HEKOHCTUTYLIHICTb edeKTy «BigTodi» (ex tunc);

2. HEKOHCTUTYLIMHICTL edexTy «BiaTenep» (ex nunc). Juwe BigHOCHO He6arato KpaiH
nepen6ayaloTb ex tunc [ilo KOHCTUTYLiAHMX pieHb cyadiB. HiMelbka npaBoBa cucTema
LIMPOKO PO3LHIOETCA K BiAOMUIA NPUKIAA ANg ex tunc. Y uboMy BUMagKy ex tunc 03Havae,
O HEKOHCTUTYLIAHI MONOXEHHS BBAXAIOTLCH HEIACHNMM 3 MOMEHTY X yxBaneHHs. PileHHs
KOHCTWUTYLIMHOrO Cyfly NP0 BM3HAHHS HEKOHCTUTYLIMHUM He € KOHCTUTYLIMHWM aKTOM, SKUM
CKaCOBYE Lii NONOXEHHS. BiH nule BM3HAYaE NONOXEHHS, SKi € HEKOHCTUTYLIMHUMM Ta SiKi Bxe
€ HepjincHmMu. TMepeBaroto Li€i koHUenuii € T TeopeTuyHa uiTkicTb. BepxoseHcTBo KoHcTuTyuii
BBKAETLCS HACTINbKN BaXK/IUBUM, LLO HEKOHCTUTYLIAHI MONOXEHHS CaMi Mo Cobi € HediNCHUMMU.

OpHak Ha NpakTWLi CyBOpe 3acTOCyBaHHA L€l KOHLenuii npu3Beae A0 HenepeabadyBaHnx
pe3ynbTaTiB B OKPEMWX BWMAAKAX, SKi FPYHTYIOTbCH Ha 3aCTOCYBaHHI HEKOHCTUTYLIMHOMO
NONOXeHHS. Hanpuknag, pilleHHs NP0 BU3HAHHS MOMOXEHHS MPO W06 HEKOHCTUTYLiAHIM
(Hanpuknag, BHACIAOK CYNepeyHocTi 3 MPUHLMMNOM PIBHOCTI) Npu3Bede A0 HeAiCHOCTI BCiX
Wo6iB, yKNAAEHUX 3riAHO 3 UM nonoxeHHsaM. Lle, 3BMyaiHo, HeMpPUIHATHUI ANs CycninbCTBa
pe3ynbrar. ToMy HaBiTb y Aepxasax, WO MaloTb HACMIOKWA A8 CaMOro 3akoHy, Ui Hacnigku
CUCTEMATUYHO YCYBAKOTb A5 OCTATOYHMX CY0BUX PillieHb, K He BTPaYatoTh OPULNYHOT CUN.

AnbTepHaTvBHA Mofenb NiKBIOALIl HEKOHCTUTYLAHUX MOMOXEHb €X NUNC € Hanb6inbL
notmpeHoto. Y CBOI cyBopiit GOPMi Lie O3HaYaE, WO 3aKOHOAABYE MOMOXEHHS, ske 6yno
BW3HAHO HEKOHCTUTYLIAHUM, 3a/ULIAETbCS 3aCTOCOBHUM HaBiTb A0 (aKTiB, WO BUHWUKAW [0
HaBPaHHS YMHHOCTI HELIMCHOCTI. 33 BUHATKOM NpaBu/a LWOAO L€l cnpasu (Misbrose 3BepHeHHs
[10 3BOPOTHOT i PilUeHHS, WO CTOCYETHCS NLIe CKApKHWUKA; Ergreiferpramie HiMeLbKOK MOBOIO),
PILLEHHS! KOHCTUTYLIMHOrO Cydy He BMAVBAIOTb Ha MPaBOBIAHOCWHM, SKi 6yau [oonpaLboBaHi
[0 ony6nikyBaHHs pileHHs. Jlorika, Wo 06r'pyHTOBYE Lie pillieHHs), MONsrae B TOMY, LLO NPaBoBii
BM3HAYEHOCTi HAAAETbCs BEMKA MPIOPUTETHICTL Mepef iHOMBILYyaNbHAMK 3aC06aMU 3axMCTY.
[ns 3abe3neyeHHs 3aco6iB 3axMCTy y CNpasi, ika Npu3Bena A0 PilleHHs KOHCTUTYLIRHOrO Cyay,
NpaBuno ANs L€l CnpaBy HEOOXiAHE SK CTUMYN A1 3BEPHEHHS 0CI6 [0 KOHCTUTYLIAHOIO Cyay.

KoHcTutyuis ABCTpil BCTaHOBMAA CUCTEMY CYBOPOI CUCTEMM €X NUNC 3 NPaBWAOM A5 AaHOT
cnpasu. TyHkT 140 ctatti 7 GenepanbHOro KOHCTUTYLIHOMO 3aKOHY nepen6ayae, Lo 3aKoH,
BU3HaHW HepincHuM  KoHcTuTyuiHum  CynoM, NMpOAOBXKYE 3aCTOCOBYBATUCH [10 OGCTaBUMH,
BUMHeHUX A0 piweHHs Cyay, 3a BuHATKOM Ljei cnpasu. OpgHak Cyn Moxe nowmpuTy fjilo CBOro
PILLEHHS Ha MapasesibHi CNpaBy, WO PO3rNSAAI0THCS B CyAax abo aAMiHICTPATMBHUX OpraHax B
NEeBHWA MOMEHT Yacy.

Y pesknx KpaiHax KOHCTUTYLIAHWA CyL caM MOXe YXBasloBaTW pIlleHHs Mpo Hac/igku




PIlUEHHS,, BW3HABLUM OPUAMYHE TMOMOXEHHS HEeKOHCTUTYUinHUM. Y Yecbkin Pecny6nii
iCHY€E LWWPOKe MpeLefeHTHe MPaBo 3 MUTaHb MPABOBMX aCMeKTiB Mepernamgy abCcTpakTHol
KOHCTUTYUINHOCTI. BucHoBkM KoHcTuTyuiHoro Cyay BBRXaOTbCs KOHCTUTYLIAHMMU NPaBOBUMK
aKTaMu i, B NpUHLMNI, MAIOTb eKCK03MBHI Hacniaku. OQHaK Y BUHATKOBWX BUMALKaX BUCHOBKM
KoHcTutyuitHoro Cyny MaloTb 3BOPOTHY fito. Lle monyctMo, SKWO BOHWM BKpai HeoObXiaHi
B KPaHbOMY BWMMAAKY 3 METOK 3aXWUCTY KOHCTUTYLIAHOCTI i, SKLLO BOHW He MpW3BOASATb A0
HEeNponopLINHOro BTPYYaHHS B MPaBOBY BU3HAYEHICTb, 0COBUBO Y BEPTUKANbHMX BIHOCMHAX,
AKLLO HEKOHCTUTYLIAHE NOMOXEHHS perystoe BiAHOCUHU MiX [epXaBHO Baf00 Ta 0Co6010,
aKa 6 BUrpana Bif iX HeQincHOCTI%.

MpeuenentHa npaktuka KoHctutyuinHoro Cyny Yecbkoi Pecny6niky BU3HAE, WO SIKWO
MOBA /1€ MPO BEPTUKAJIbHI BIHOCMHM (MK AEPXABOK Ta OKPEMUMM JIOAbMM), TO BUSBIEHHS
HEKOHCTUTYLLIMHOCTI MOXe MaTV 3BOPOTHY fit0, TOMY L0 Y BEPTUKANbHUX BiGHOCKMHAX CifL HAAABATH
NPiOpUTET 3aXMCTY OCHOBHWX NPAB Ha[L NPABOBO BU3HAYEHICTIO Ta [LOBIPOIO [0 3aKOHY’.

LlikaBo, 10 BipMeHCbKe 3aKOHOAABCTBO mepenbavac, o piweHHs KoHctutyuinHoro Cymy
MaloTb PETPOCMEKTUBHY [it0 Ha BCi 3BUYAMHI CYA0BI PilleHHs Ta aAMIHICTPATUBHI PILLEHHS, yXBaneHi
NPOTArOM OCTaHHIX TPbOX POKIB [0 HABPAHHS YMHHOCTI pilueHHs KoHcTuTyuinHoro Cyay.

Kpim Toro, KoHcTutyuitHuin cya Mongosu nopyluvB npolecyasibHe 3aKOHOAABCTBO, SiKe
NepeLlKoAXaio NMOBTOPHOMY PO3MALY LMBIIbHUX CMPaB B CUY HEKOHCTUTYLIMHOCTI YUHHOMO
3akoHofascTa. Cyn 3a3HauwB, LU0 3aKOHOAABCTBO MA€ 3a6e3neunTit CnpaBensivBui GanaHc
MK MpUHLMNAMM iHAMBIAYaNbHOrO MPABOBOrO 3aXMCTy Ta MPaBOBOI CTABINBHOCTI LSAXOM
3aMpOoBa[KEHHS 3aKOHOJABYOrO CTPOKY, MPOTArOM SKOTO AJI MOCTPXAANNX TpeTix oci6 6yae
[103BOJIEHO BiHOB/IEHHS LIBINBbHUX CrpaB”.

BeHeujificbka KoMicist BUSIBUMA HEBENUKY NMepeBary NOEAHAHHS CUCTEMU HeiCHOCTI ex nunc
(BKMIOUHO 3i CMeUianbHUM NPABUAOM 1191 LAHOT CPABH), a TAKOX MOMJIUBICTb KOHCTUTYLHOIO Cyay
NPU3HAYNTY 3BOPOTHY [0, SKLLO Lie NOTPI6HO, 33 NeBHYX yMOB. B ofiHi i3 11 AyMOK 3a3HavaeTbCs,
WO «CMiA YHMKATW 3aranbHOr0 3BOPOTHOrO edeKTy, OCKIMbKM Lie MOXe MaTu «ayxe A0pori Ta
HeraTuBHi HaC/iAKM (TakoX AN TPEeTiX CTopiH)» Ta «be3neyHille MaTv 3aranbHUi edekT ex nunc 3a
BUHSTKOM 3a9BHWKA, KW NOBUHEH MATV MOXJ/IMBICTb OTPUMATH KOPUCTD Bifl, CKAPIU Ta 3a/ULLUTY
BM3HAUYEHHS MOX/IMBUX PETPOCMEKTUBHMX HACILKIB iHAMBIAYanbHOi ckapry B Cydi».

Taka cucteMa gana 6 KOHCTUTYLIAHOMY CyAy BOCTATHIO MHYYKICTb A1 BCTAHOBNEHHS 6anaHcy
MiX MPUHLMMNaMK iHAVBILYanbHOrO NPaBOBOrO 3aXMCTy Ta NPaBOBOK BM3HAYeHicTio. OnHakK Taka
nepesara He 03Hauae, WO iHLLI CUCTeMM He BIANOBILAIOTb €BPOMNENCbKIM CTaHOAPTaM.
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ATENSION BETWEEN THE PRINCIPLES OF INDIVIDUAL REMEDY AND LEGAL CERTAINTY:
EFFECTIVENESS OF CONSTITUTIONAL JUSTICE IN TIME

Background

With respect to the effects of constitutional court decisions on the final judgments of ordinary
courts, the issue of individual access to the constitutional court is pertinent. Namely, it may be
argued that when an individual(s) submits a complaint to the constitutional court, he/she expects
appropriate redress, whereas the scope of the constitutional court decisions may be different when
an institutional actor acts as a complainant (abstract review).

The analysis the countries with pertinent experience and case-law may serve a valuable point
of reference for less experienced jurisdictions in adopting guiding criteria for establishing the scope
of the effects of fundamental rights.

Temporal Dimension of Constitutional Courts' Decisions

In its amicus brief written upon the request of the Constitutional Court of Georgia, the Venice
Commission notes that one of the inherent characteristics of the rule of law is the principle of legal
certainty and the protection of citizens'trust in the law, which includes the prohibition of retroactive
effects of legal regulations and their provisions®. Conversely, effectiveness of constitutional review
mechanism needs to be ensured. On the whole, in choosing a system of effects of constitutional
court decisions, a balance must be found between the principles of individual remedy on the one
hand and legal certainty on the other.

In systems that provide for a normative constitutional complaint, the individual act applying
the normative act cannot be attacked as such before the constitutional court. The control by the
constitutional court does not concern the implementation of the normative act. As a consequence,
a normative constitutional complaint is not an effective remedy if the unconstitutionality resides in
the application of the norm, but not in the norm itself.

As concerns the validity of the unconstitutional legal provisions, there are two schools of
thought: 1. unconstitutionality 'as from then' (ex tunc) effect; 2. unconstitutionality ‘as from now'
(ex nunc) effect.

Only relatively few countries provide for ex tunc effect of constitutional court decisions. The
German legal system is widely regarded as a well-known example for an ex tunc. In this case, ex
tunc means that the unconstitutional provisions are considered to be invalid as from their adoption.
The decision of the constitutional court finding the unconstitutionality is not a constitutive act

CDL-AD(2018)012-e Georgia - Amicus curiae brief for the Constitutional Court of Georgia on the effects of Constitutional Court decisions on final
judgments in civil and administrative cases, available at: https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2018)012-e




invalidating these provisions. It only identifies provisions which are unconstitutional and which
are already invalid. The advantage of this concept is its abstract clarity. The supremacy of the
Constitution is regarded so important that unconstitutional provisions are invalid per se.

However, in practice, a rigorous application of this concept would lead to unforeseeable results
inindividual cases, which are based on the application of the unconstitutional provision. Forinstance,
a decision finding a provision on marriage unconstitutional (for instance because of a contradiction
with the principle of equality) would then result in the invalidity of all marriages concluded under
this provision. This is, of course, an inacceptable result for society. Therefore, even in states with ex
nunc effects on the law itself, these effects are regularly excluded for final judgments that do not
lose their legal force.

The alternative model of invalidating unconstitutional provisions ex nunc is the most common.
In its strict form, this means that the legal provision that was found unconstitutional remains even
applicable to facts that arose before the invalidation entered into force. With the exception of
the rule for the instant case (preferential treatment of retroactive effect of the decision applying
only to the complainant; Ergreiferprdmie in German), decisions of the constitutional court do not
influence legal relationships that had been finalised before the publication of the decision. The
logic justifying this solution is that legal certainty is given a high priority over individual remedy. In
order to provide a remedy in the case which led to the decision of the constitutional court, the rule
for the instant case is necessary as an incentive for individuals to appeal to the constitutional court.

The Austrian Constitution established a system of a strict ex nunc system with a rule for the
instant case. Article 140 para. 7 of the Federal Constitutional Law stipulates that the law invalidated
by the Constitutional Court shall continue to apply to the circumstances effected before the decision
of the Court, with the exception of the instant case. The Court may, however, extend the effect of
its decision to parallel cases pending before courts or administrative authorities at a certain point
in time.

In some countries, the constitutional court itself may decide on the effects of a decision
finding a legal provision unconstitutional. In the Czech Republic, there is extensive case law on the
issue of legal aspects of abstract constitutionality review. Findings of the Constitutional Court are
considered constitutive legal acts and have, in principle, ex nunc effects. However, in exceptional
cases, the Constitutional Court's findings have retroactive effects. They are admissible if they are
absolutely necessary as a last resort for the purposes of protection of constitutionality and if they
do not lead to disproportionate interference in legal certainty, especially in vertical relations if the
unconstitutional provision regulates the relationship between a public authority and an individual
who would benefit from the invalidation?.

The case-law of the Constitutional Court of the Czech Republic admits that when it comes to
vertical relationships (between the state and individuals), a finding of unconstitutionality may have
retroactive effects, because in vertical relationships it is necessary to give priority to the protection
of fundamental rights over legal certainty and trust in the law?.

Interestingly, Armenian law provides that the decisions of the Constitutional Court have a

2Finding of the Constitutional Court of the Czech Republic ref. PI. L:JS 55/10 of 1 March 2011
* Finding of the Constitutional Court of the Czech Republic ref. PI. US 38/06 of 6 February 2007




retrospective effect on all ordinary court judgments and administrative decisions taken during the
last three years before the entry into force of the decision of the Constitutional Court.

In addition, the Constitutional Court of Moldova struck down the procedural law that precluded
reopening of civil cases by virtue of unconstitutionality of applicable law. The Court indicated that
the legislation needs to strike a fair balance between the principles of individual remedy and legal
stability by introducing a legislative time limit, during which the reopening of civil cases will be
allowed for the affected third parties*.

The Venice Commission showed a slight preference for a combination of a system of
invalidation ex nunc (including a special rule for the instant case), together with the possibility for
the constitutional court to order a retroactive effect if this is required, under certain conditions. In
one of its opinion, it is stated that “[a] general retroactive effect should be avoided as this could
have "very costly and negative effects (also on third parties)" and "It seems safer to have a general
ex nunc effect with the exception of the petitioner who should benefit from the complaint and to
leave the determination of possible retrospective effects of an individual complaint to the Court."
Such a system would give the constitutional court enough flexibility to establish a balance between
the principles of individual remedy and legal certainty. However, such a preference does not mean
that other systems are not in line with European standards.
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Asto6iorpadiuna fosinka

Muxaitno CaBumH, [oKTOp topuanuHnx Hayk (2014), npodpecop
(2015), pupekTop HayKoBO-LOC/MIAHOTO IHCTUTYTY MOPIBHSIBHOMO
nybénivHOro npaBa Ta MiXHAPOAHOTO MpaBa  YXKrOPOACHKOro
HaLlioHaIHOTO YHIBEPCUTETY, lepXaBHUI Cyx60oBeLb V-ro paHry
(Bepecerb 2008 p.).

[esi3: Dives est, qui sapiens est

Hapoaviecs 4 uepsHs 1973 p. B ceni [Josre [Tone Yxropoacbkoro
paroHy 3akapnaTcbkoi 061acTi y CensHCbKIA PoauHI. 3akiHume 28

yepBHs 1996 p. topuanYHUA GaKynbTeT YXKrOPOACHKOro [epXaBHOr0 yHiBEPCUTETY; CreLliabHICTh "MpaBo3HaBCTBO'".
Po3noyas npodeciiHy QisnbHICTb Ha MOCaLL KOHCYIbTaHTa YXropoaCbKoro MICbKOro cy/ly i3 ciusa 1996 poky. 3 xosTHa 1998
p.no cepreHb 2008 p.y cdepi HayKOBO-BMKIAALLKOI GisIbHOCTI - BUKMaAaY, CTapLmiA BUKNafaY, AOLEHT Y)Xropoacbkoro
[LePXABHOTO IHCTUTYTY iHGOPMATVKM, eKOHOMIKM | Npasa (3 2004 p. - 3axkapnaTcbkui [epykaBHUA yHiBepCUTeT).

13 cepntst 2008 p. no nuneHb 2010 p. - papHuk fonosw Konctutyuintoro Cyay Ykpainu.

13 BepecHsi 2010 p. no 6epeseHb 2011 p. 3aBinyBay kapenpoio KOHCTUTYLIRHOMO Ta afMiHiCTpaTuBHOrO Npasa Kuiscbkoro
yHiBepcutety npasa HAH Ykpain, i3 keitHs 2011 p. no yepseHb 2012 p. - kepytounit cnpasamu KYIM HAH Ykpain. 3
BepecHs 2013 p. aoueHT, a 3 kaiTHa 2014 p. - npodecop YKropoLCcbKoro HaLioHaNbHOro YHIBEpCUTETY.

13 ciuns 2014 p. BuKknanay HaujioHanbHoi Wwkomm cyaais Ykpainu.

Y niotomy 2004 poky 3aXMCTVB KaHOMOATCbKY Auceptauiio Ha Temy «KoHctutyuiHmin Cyn Ykpaihu sk rapaHT
KOHCTUTYLiAHOrO Nnany» B IHCTUTYTI fepxasn i npasa iM. B.M. Kopeupkoro HAH Ykpainu. Y uepsHi 2007 poky NprucBoeHo
BUEHE 3BaHHS AOLeHTa.

Y ciuni 2014 poky 3axvCTVB AOKTOPCbKY A1CepTaLlito Ha TeMy «KOHCTUTYLOHani3M i npupoa KOHCTUTYLT: Teopis i NpakTuka
peanizayji» B HauioHanbHii akageMii BHYTPILLHIX cripas, BYeHe 3BaHHs Npodecopa NnpucBoeHo y Bepecki 2015 p.

Cdepa HayKoBMX iHTepeciB: NPOBAEMM KOPUAUYHOI FEPMEHEBTUKM, KOHCTUTYLiAHE i MyHiUMNanbHe npaeo, CyAose
KOHCTUTYLiAHe NpaBO i MPOLeC, MOPIBHAMIbHE KOHCTWTYLHE MPaBo, 3aXMCT MpaB NIOAMHKM, TEOPis KOHCTUTYLI Ta
KOHCTUTYLLIOHaNi3M, po6iemMu [iepyaBHOrO CyBEPEHITETY y KOHTEKCTI NpoLecis rnobanisali i iHTerpadlii.

ATop noHaz, 300 HayKoBMX Ta HAayKOBO-METOAWUHMX NpaLib Y $axoBux BuaaHHsX. OnvH i3 CniBaBTopIB €4MHOMO Hapasi
B YKpaiHi HayKoBO-MPaKTUYHOMO KOMeHTapst 10 3aKoHy YkpaiHu «Mpo KoHctutyuinHmi Cyg Ykpainu» (Kuig, 2009). Ynen
KepisHoi pagy [pomaacbkoi cninku «CBITOBUIM KOHMPEeC YKPAIHCbKUX IOPUCTIBY.
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IOPUAUYHA CUJTA PILLEHb KOHCTUTYLMHOMO CYQY YKPAIHU TATX IMMJIEMEHTALIA
B AOMIHICTPATUBHOMY CYAOYUHCTBI

Bcryn

YKpaiHa HaNeXM1Tb 1O KOHTUHEHTaIbHOT NPaBOBOT CiM'T, y SIKil CYA0BI PiLLeHHS MaloTb CneLmndidHy
npupoay SK iHTepnpeTaLinHi aKTy:

3arasibHi Cyau TyMayaTb 3aKOHM | BUpILI/bHE 3HAYEHHS MaE CTasa MPaKTUKa BepPXOBHMX
(kacauimHmx) cynis;

KOHCTUTYL,HI Cyam, TPOYHAIM YW paayt - TITyMauaTb KOHCTUTYLLiIO, KOHKPETV3Y 04K i eTanizyoun
X NONOXKEHHS SIK CBOEPIAHUN «BIAKPUTUR TEKCT.

OpHak Ue Tinbku 3arasbHi NonoxeHHs. [usson npuxoByetbcs y petansx. o6 3HanTn
[I0POroBKa3, C/1if AeTaslbHO NPOBECTU JIOTIYHI 3B'S3KM MiX NMPSIMOIO Ai€K0 KOHCTUTYLT Ta IopUANYHOID
CMAI0K0 aKTIB KOHCTUTYLLIAHOT OCTULLT. KOMMNAEKCHO BOHM CKNafatoTb HOPMATUBHWIA aCMeKT YMHHOCTI
KOHCTUTYLII Ta TT BepXOBEHCTBa.

Cnig BpaxoByBaTW COLjaNbHWN KOHTEKCT, MOB'A3aHU i3 QYHKUIE 3aXUCTy MpaB MoaUHM
KOHCTUTYLIMHOIO IOCTULLEI, SKUA 3OIRCHIOETbCS LUASXOM PO3MASAY KOHCTUTYLAHWX CKapr. Tomy
BWHUKAE MWUTaHHS, SKi KOHKPETHI topuAnYHi 060B'A3KM Noknafae piwerHs KoHctutyuinHoro Cymy




YKpaiHu Ha aMiHICTpaTMBHI Cyay 3 Orgdy Ha iX erga omnes (3arasibHy YMHHICTL) Ta inter partes
(4MHHICTB MiX CTOPOHAMM).

Ha Takiin MeToponoriyHiin ocHOBI chif, BUPILYBATW MpobaemMy, NoB'a3aHi 3 iMnnemMeHTaLie
pilleHb KOHCTUTYLIAHOMO Y AiSNbHOCTI aAMIHICTPATUBHMX CYLIB.

1. Hateuwa topuanyHa cuna KoHcTUTyLi Ta apryMeHTaLis CyaoBUX pilleHb

BepxoBeHcTBO npaBa sk Micis CyAy 3aX1LLaTv Npasa AOAMHN. SK BiGOMO i3 OOHI€l MakcuMu
Npo BEpXOBEHCTBO NMpasa (a6o 3a sepcieto Cepris [0n108aTOr0, NPABOBNAAAA), LA 3aCafa O3HAYAE,
WO iHAVMBIL HE MA€ 3BEPXHOCTI Haf 3aKOHOM - 3aKOH BM3HAYae OAHaKOBMIA MacluTab CBOGOAW.
OpHak Take MacWTabyBaHHs € HilLo iHLWe, IK NeBHU po3nodin 61ar abo 3a6e3neyeHHs piBHOMO
[ocTyny o HuX. Po3nogin 6nar 4acto cynpoBOKYETbCS ANCKYCIEL UM HABITb KOHPNIKTaMM, y SKUX
CNif, BU3HAYMTU MeXi [OCTyny [0 umux 6nar. ToMy KpuTepiem Ansg NpaBoCynas y AaHOMY BUNAAKY €
YCYHEHHs TaKOro CTaHy I0pPUANYHOT HeBM3HAYeHOCTI. O6'EKTUBHUM KPUTEPIEM TYT BUCTYNAIOTb NpaBa
JIOAMHY Ta 060B'S30K CyLy 3aXWLLATV CYTHICHUI 3MICT NpaBa.

CucremaTuka npaBoBUX GKTIB y cUCTEMI apryMeHTauii cynoBux pituenb. Lie ogHe i3 knovoBmx
NWTaHb Yy CBITNI JOKTPWHM Cy[O0BOro MpeueaeHTy. Y cuny cneundiki NpaBoBoi CUCTEMU, Hi aKTK
KonctuTyuinHoro Cyny, Hi BepxosHoro Cyny He MOXHA po3r/isifath sk CynoBi npeLeneHTy. BinnosigHo
KonctutyuinHmin Cyp 38'a3aHun KoHcTuTyuielo | TnymMauuTs i, BepxoBHuit Cya - TAYMaumnTb 3aKOHM i
3B'A3aHuN ix nonoxeHHsMU. OaHaK Lboro HefocTaTHbO A5 PO3YMiHHS CUCTEMATVIKU MPABOBWX aKTIB
y cuny npsmoi Al KoHCTUTYLT, sika NepeBaHO € TUM, L0 FOBOPUTL NMPO HeT LOKTPMHA | KOHCTUTYLIAHA
topucnpyaeHuis. Cnif TakoX 3BaXaATW Ha BUCIOB/EHY AyMKY, IO 3aralbHOO60B'S3KOBI OPUANYHI
NO3ULIT KOHCTUTYLIRHOT IOCTULT € OILIMHOK KOHCTUTYLLIAHOIO AOKTPUHOLO Ha BiAMIHY Bif, akageMiyHoT
KOHCTUTYLIMHOT AOKTPUHK, IKOK GOPMANbHO CYaM He 3B'A3aHi.

3a6e3neyeHHs E4HOCTICYA0BOIMPAKTUKNNPUKONIZiAX 3aKOHORABCTBA. DYHKLS KOHCTUTYLIHOT
IOCTULLT 33 TakmX 0OCTaBMH He MiAMIHIOBATW 3aKOHOAABLS, @ B CBITAI KOHCTUTYLIMHWX LiHHOCTER i
NPUHLMNIB JaTV PUANYHY OLHKY iX KOHCTUTYLIAHOCTI. Y pasi BiACYTHOCTI €QHOCTI NPaKTUKK TyT
MaTMMe MicLle MOpYLUEHHS 3acaf opUANYHOI BU3HAYEHOCTI Ta NepenbtadyBaHOCTi 3aKOHIB, Ha L0
noTpibHa afieKBaTHa peaKLis Mif Yac BUPILLEHHS Cnpasu.

BepxoBeHctBo KoHcTuTyuil Ta 3a60poHa y BiAMOBI y npaBoCyAAi y pasi Heposnikis
3akoHoaaBcTea. [lofi6Ha CUTyauis BUHWKAE TakoX Yy pasi MporanvH y 3aKOHOLABCTBI, Bafax
IOPUINYHOT TEeXHIKY, BICYTHOCTI IOPUOUYHMX AediHiLLi, HEHANEeXHIN KOHKpeTW3aLil uu aeTanizali
33aKOHOLABCTBA OCOG/MBO Y Pasi HasiBHOCTI BIACWIbHWMX MPUMUCIB 3aKoHIB. Todi iHTepnpeTauis
KoHCTUTYLT MOXe cnyryBaTy KpuTepieM 15 3aCTOCYBAHHS 3aKOHIB CyAamu 3aranbHoi IOPUCANKLLT.

fAK Le Oi€ po3rnsiHeMO 3 OrnsAy Ha BEPXOBEHCTBO KOHCTUTYLIT i KOPUAMYHY CUY aKTiB
KOHCTUTYLIAHOT loCTWLT.

2. HarBuwa topupnuHa cuna KoHctutywii Ta topuanyHa cuna piwenb KonctutyuiiHoro Cyny
Ykpainu.

JHoktpuna Ta npsma gis Konctutyuis: ponb B aprymenTauii cygoBux piwenb. Ctatta 8.3
KoHcTuTyLiT BU3HAE NpsMY [ito MOMOXEHD, @ TAKOX BCTAHOBIOE MPUHLMM rapaHTOBAHOCTi 3BEPHEHHS!
KOXHOTO 10 CyAY A5 3aXMCTY KOHCTUTYLLIAHO 3axuLleHvx npas. [is npuHumuny npsmof aii KoHcTuTywi
Ma€ 3HAYEHHS 3 TOYKM 30pY HOPMATWMBHOCTI MPaB IOAMHM, WOLAO SKVX OepXaBa Hece 060B'S30K




3axucty. Y cuny npunucis cTatti 3 KOHCTUTYLiT roNoBHUM 06OB'S3KOM [epxaBy € YTBepIKEeHHS i
3abe3nedyeHHs npas AlauHK. Ak 3asHadae [hkek [JoHenni, «<nocTaHOBKa Npo 3aXUCT NpaB 0ANHM
03HAYa€ HaAsBHICTb OYEBMOHMX MPOGAEM Yy MPABOMOPSAKY 3 TOUKW 30Ppy CNpaBedsMBOCTI Ta
3a6e3reyeHHs 6anaHcy iHTepecis» [3]. PoHanba [BOpKiH rOBOpUT, L0 BUPILIEHHS CyiaMu CMpaB npo
npaBa NoAVHM BiAHOCATLCS A0 CKNAAHVX MPaBa, OCKINbKM TYT MOBUTBCS NPO HAAMIPHE iX 06MEXEHHS!
3aKOHOM, fIKe He 3aCHOBAHO Ha [JOCTaTHIl NpaBosiv niacTasi [2]. Lie 30608'93ye anMiHicTpart1eHi cyam
BVKOPUCTOBYBATH AOKTPUHY Ta topuamnyHi no3uvuii KoHctutyuiHoro Cymy npy apryMeHTali cBoix
pilLeHb, OCKINbKW NpaBa NIAUHN HaKNafatTb 060B'A30K 3aXUCTY i Ha 3AMIHICTPATUBHI Cyau.

Kowcrutyuiinwii koHTpons (nepernsg), odiuisive TnymayeHHs KoHctutyuii Ta aprymenTauis
cynoBux piweHp. [1icng po3rnsgay KOHCTUTYLiAHWMX CKapr Ui QYHKLii € OCHOBHMMW 3acobamu
3aXMCTy NpaB JIIOAMHM KOHCTUTYLIMHOK 10CTULE. Ha e C1if 3Baxatu npy yXBafieHHi pilleHb
AAMIHICTPAaTMBHUMU  CyAaMM  Ta  THWMMW  CYLOBWMK  IOPUCOMKLIAMU.  ABGCTPaKTHUA  aHani3
KOHCTUTYLIMHOCTI 3aKOHIB € HANOLUMPEeHiLLMM Hapasi y AisnbHocTi KoHCTUTyLiHOro cyay, ane BiH
M€ NOCTYNUTUCA NEPLLICTIO KOHKPETHOMY Nepernsay, SKni Mae MicLie NPy PO3rsai KOHCTUTYLIAHUX
cKapr. Y pasi Konu cyn B6adae, Wo 3aKOHOLABELb, BUKOPUCTABLUM CBit po3cys, (Hanpukiag npo
BCTAHOB/IEHHS BMGOPYOI 3aCTaBW) Y TakWi CMOCI6 BPerysioBas MesHe NPaBOBIOHOWEHHS, AKe
nopyLLYeE CyTHICHWIA 3MICT NpaBa (TyT BU60PYOro NpaBay), TO BiH Ma€E 3BepHyTHCS [0 KOHCTUTYLiAHOTO
Cymy y NopsaaKy iHUMOEHTHOrO KOHCTUTYLHOO nepernaay (KoHTposmo). BepxosHui Cya Takox Mae
aKTVBI3yBaTW CBOIO MO3MLLIO | MOBAXATW MPUHLMM HE3ANEXHOCTI CYAY, KW NPOCUTL NMPO 3BEPHEHHS
no KonctutyuinHoro Cyay y nopsiaKy iHUMAEHTHOrO KOHCTUTYLLIAHOTO Nepernsgy.

lMpasa noaMHM SIK KOHCTUTYUiHI MpUHUMAM Ta 0G6OB'S30K CYAOBOro 3AXUCTY: POJib
KOHCTUTYLiHOT ckapru. [pUIAHATO BBXATH, WO NPaBa Mi0AUHU MaloTb LyaNibHy NPUPOAY 3 TOUKM
30pY X HOPMATUBHOCTI - BOHM BUCTYNAIOTb IK HOPMY MPaBa, Tak i npuHUmnu npasa [1]. Mpasosuii ctunb
X BUKNaZy B KOHCTUTYLIAHOMY TeKCTi nepef6adac GopMyaoBaHHS MEPEBAKHO SK MPUHLMMIB Npasa
— 3 KOHCTUTYLIMHOrO TEKCTY CKNAAHO BUBECTM IX SIK HOPMW NpaBa i3 NPUTAMaHHUMI CKNQAHUKaMW
LS HOPM MpaBa: MinoTe30t0, ANCNO3NLIEND | CaHKuiel. [leski HayKOoBLI HaBiTb CTBEPIXYIOTb, WO
OCKINbKN KOHCTUTYLiAHWI TEKCT He MICTWUTb rinoTe3w, To ii Hibw 3amiHioe pekypcis. OfHaK e wasx
MaHIBLIIMU. YCe BUPILLYETbCS 3HAYHO MPOCTiLLe - Yepe3 CTPYKTYpyY npas NtoanHu. [pasa noauHu €
HacaMmnepes NPaBoOMipHOK BUMOrO0 MPUBATHOT 0CO6W, B CUAY SIKOTO Y AePXaBM Ha NiAcTasi ctarTi 3
KoHCTUTYLLiT BUHMKAE 060B'I30K 3axMLLATH iX, Ha MiACTaBi YOro BoHA 34ifcHIOE BTpyYaHHs. Cyaam cnig,
MaTV Ha yBas3i, WO KPUTEPIEM MPUAHATHOCTI KOHCTUTYLIAHUX CKapr € nepesipKa BiANOBIAHOCTI AiN
LepXaBy MPUHLMMY NponopLirHocTi. Liux cTaHaapTiB Hapasi He NpuUTpUMYeETbCs KOHCTUTYLiAHNA
Cyn, opHaK SiK CBIOYMTb [OCBIA, KOHCTUTYLIMHMX CyAiB 3apyOikHWX KpaiH Le Han6inbll HapiiHWi
KpWTEPIN NPUAHATHOCTI KOHCTUTYLIAHUX CKAPT, @ HE 3HEBAX/MBI 3BOPOTY Ha KLUTANT «Cy6'eEKTUBHA
LOYMKa 3asiBHMKa», «MPUMYLLEHHS 3asiBHMKA MPO HEKOHCTUTYLiMHICTb» Towo. Ctarta 2 Kopekcy
AAMIHICTPATMBHOIO CYAOYMHCTBA Y CBOKO YEpry OPIEHTYE aAMIHICTPATMBHI Cyay AiSTV 00 NOAIGHMX
CTaHOAPTIB.

3axuct npas MoAMHN SIK BIATBOPEHHS NpaBui Ta cTparteris cynoBoro piweHnHs. OCKinbku
npaBa MOAMHM NIOAAIOTb CYMHIBY CMPaBeAnMBICTb ICHYKOHYOro MPaBOMoOpPsAKY, TOMY BYMPILLEHHS
TaKoro pofy CNopy Mae CTpaTeriyHuit xapaktep. Crparteris cyA0BOro piLleHHs NONSrae y BU3HAYEHHI
6anaHCy Ny6RiYHUX | MPUBATHUX iHTepeciB. fKy cTparteriio 06epe Cyd 3aneXuTb Bif TOrO, SK
BiH 3aCTOCOBYBATVIMe MPUHLMM MPOMOPLIAHOCTI: SIK TPUCKIALOBUA TECT UM SK 6aNaHCyBaHHS.




He3Baxatoun Ha HecknafHiCcTb 6anaHCyBaHHs, BOHO HacnpaBLi noTpebye GisbLL BUTOHYEHOT cMcTeMm
apryMeHTaLlii Cy[oBOro PilleHHs, YM MpK 3aCTOCYBaHHI TPUCKNAZO0BOrO TecTy (Ha OCHOBI 3aKOHY,
HEOOBXIOHICTb Y [eMOKPATUYHOMY CYCNiNbCTBI Ta AOMIPHICTb 3aCTOCOBAHWX 3aXO/iB BIAMOBIAHO 40
neritumHoi MeTw). Lie MoXHa NopiBHATY Ha apryMeHTaLi pileHb KOHCTUTYLIHOMO cyay y Cnpasax,
L0 CTOCYBANIMCS NOMILLEHHS 0CO6M B NCUXIATPUYHUIA 3aK1af, Ta 3aCTOCYBaHHS 3an06hKHOrO 3axody
Yy BUMMISAi TPUMAHHS Mifg, BAPTOIO OCi6, MiA03PIOBaHNX Y 3M104MHAX MPOTW HaLlioHanbHoi Ge3neku. B
OCTaHHiN cnpaBi Heo6xigHO 6yN0 3BaXaTu Ha 6anaHc He nuLe Mix CBOBOAOK MiJO3PIOBAHMX Ta
HaLioHasIbHOI0 6e3MeKolo, a i Mix CBOBOLO0I0 MiJO3PIOBAHNX Ta NOTEHLIHVX XEepTB, Horo He 3p06uB
KonctutyuinHui Cyp,

OcHoBHi cTparerii cyngiBcbkoro poscymy y CBiTni 060B'a3Ky 3axucty. TyT Ane MoBa Mpo
cTpaTerii HeMTPaNbHOCTI Ta aKkTUBI3MY. [lo cTparterii HeRTPaALHOCTI CXMABHI OPUAXUHANICTY, AKi
BBaXAl0Tb, LLO NPK TSlyMaYeHHi NpaBOBKX HOPM C/if, BUXOAWTY i3 BCTAHOB/IEHHS BOJTi 3aKOHOLABLA.
3 TOYKM 30pYy NPaB NOAWHK Lie [OBONI Npo6aeMHa No3uLisi. TyT KpalluM BapiaHTOM € BUKOPUCTaHHS
nokTpuhn Travaux Préparatoires, Ky TakoxX BUKOPWUCTOBYIOTb OPWMIXMHANICTV AN 3'ACYBaHHS
PI3HMX ACMeKTIB 3anpOBA[XXEHHS 3aKOHIB Ta AMCKYCIM Nif Yac MOro yXBaNeHHs 3 ypaxyBaHHAM
06CTaBWH, WO 3MIHWAWCSA, A8 3aCTOCYBaHHS BIAMOBILHMX MONOXEHb 3akoHiB. Mo cyTi mpasa
TIIOAVHU € HEBIA'EMHVMW Bif, JIOLACBKOI iCTOTU, TOMY 3aKOH MOXe JILLE BU3HAYaTh pamMKu BTPYUaHHS!
[lepXaBy, Ha HYOMY IPYHTYETbCA NePeBIPKa 3aKOHIB 3 TOUKM 30Dy OPUONYHOT BU3HAYEHOCTI, YiTKOCTI
Ta nepen6ayyBaHoCTi NpaBui. Ha LbOMy FPYHTYETLCS CYA0BUIA GKTUBI3M, KpUTEPIEM NPaBOMIPHOCTI
4Oro CTYXMUTb 3aXUCT NPaB JOOUHW.

Mpupopa piwenb ex nunc ta erga omnes. Crarta 1512 KoHcTuTyuji, roBopsuu npo
3aranbHO060B'A3KOBICTh pileHb KoHctutyuiHoro Cyny Hapae iM xapaktepy erga omnes. Lle
3arafibHWUi aCMeKT YMHHOCTI aKTiB KOHCTWUTYLIAHOI tocTuuii. Y Takwid cnoci6 3a6e3nedyeTbcs
HOPMATMBHICTb KOHCTUTYL, ika Haknaaae 060B'A3KM Ha OpraHu ny6bnivHoi BNaam, 30KpeMa i CynoBoi
Bfaau. Tak camo i piwerHss KC no BUpiLlLEHHIO KOHCTUTYLIIAHX CKapr MaloTb OPUANYHY CUNy erga
omnes WOoAO HeBU3HAYEHOro Kona oci6, ofiHaK 3 Orsdy Ha 3acafy opUAMYHOT BU3HAYeHOCTI He
MaloTb BOJIOAITY 3BOPOTHOIO CUITOHO (€ nunc).

Mpupona piweHb ex tunc Ta inter partes. OnHak 30BCiM iHLWa CUTYaLs i3 IOPUANYHOK CUOKD
piweHb KC o po3rns gy KOHCTUTYLIRHUX CKapr inter partes, Lo NoB'si3aH0 i3 MOHOBIEHHSAM MOPYLLIEHOro
npaea. TyT Ma€ MicLie TpMBaIoUi MPABOBIAHOCKHM 3 MOMEHTY NOPYLUEHHS NPaB JIOAMHY, Y CUITY YOO
B Cyfy BMHMKAE 06OB'I30K MOHOBWTY MopyLueHe cy6'ekTBHe ny6niuHe npaso. Y Wi cuTyauii cuna
PileHHs ex tunc Haknafa€ Ha AepXaBy MO3UTUBHWIA 06OB'A30K MOHOBUTU CY6'eKTUBHE MybAiYHe
NpPaBO 3 MOMEHTY 0ro NOPYLUEHHS i3 BUNNATO CNpaBeAnBoi KoMMNeHcaLji. KLL0 roBopuTY LOCh
iHLLe y LbOMY BMMaZKy, TO Le Oyae 3anepeyeHHsM CyTHICHOro 3MiCTy NpaBa - ifes KOHCTUTYLAHOT
CKaprut sk 3aco6y 3axMCTy MOPYLUEHUX KOHCTUTYLLIAHVX NpaB BTpadaE CBiit ceHc. OoHaK OCHOBHOIO
nepenoHoto TyT € popmysioBaHHs cTatTi 152.2 KoHcTuTyi.

3.IMnnemeHTauis piweHb KoHctutyuiiHoro Cyay YkpaiHu y npakTuLi afMiHicTpaTUBHUX CYAiB.

[lepernsp pilweHb Ha NiACTaBi akTiB KOHCTUTYUiHOI tocTyuii. OQunema dopmynm crarti 152.2
KoHCTUTYLiT Mae cyoamu BUMPILLYBATMUCA BUXOLSUM i3 TOAICTMYHOMO PO3YMiHHS KOHCTWTYLI. Lle
03HaYaE, WO KOHCTUTYLIS € LiNICHUM [OKYMEHTOM, MONOXEHHS SKOrO € B3AEMOY3rOMKEHUMM i
NOFIYHO NOB'A3aHUMM. KOHCTUTYLIS € CYKYMHICTIO NPUHLMMIB, SIKi MAOTb NEBHY iEPAPXIto, WO BNAMBAE




Ha 17 TnymMayeHHs. ToMy 3rafiaHe MONIOXEHHS He MOXe 3aCTOCOBYBATUCS Y TaKwid Cnoci6, skui
3anepeyyBaB CYTHICHWI 3MIiCT MPaBa Ha 3aXUCT 3a pe3ysbTaTamMit PO3MIsSAY KOHCTUTYLHNX CKapr.
To610 cTatTa 3 KoHcTUTyLii Hamae Takoro 3micTy ctarTi 152.2, akuit Haknagae 060B'I30K Ha OpraHm
BfIaW MOHOBWTW MOPYLLEHi NpaBa. ToMy MOHOBMIEHHS MOPYLUEHOrO MpaBa He MOB'A3aHO BMiacHe i3
faroto HabpaHHs YnHHocTi pileHHs KC. O6oB'A30K 3axucTy nonsrae y NMoHOBAEHHI MOPYLIEHOro
npaBa 3 MOMEHTY MOro MopyLIeHHs. KLU0 UinicHo TayMaunTy ctarTi 3, 55.1, 55.4 Ta 151! KoHcTuTyuji,
TO BCTAHOBJIEHHSI HEKOHCTUTYLLIAHOCTI 3aKOHY MPU PO3MASAl KOHCTUTYLLIAHUX CKapr € 3aXWCT npas
JIOAMHY, LLO € FONOBHUM O6OB'I3KOM [iepXKaBy i 30KpeMa CyfiB. BUXOaauM i3 Lyx KOHCTUTYLIAHUX
3acaf, anMiHICTPaTVBHI CyAy MatoTb Mepernsfatv CBOi PilleHHS 33 3asBaMu YNOBHOBXEHUX OCi6,
AKLLO piteHHsaM KC 6yae BCTaHOBNEHO, LLIO 33CTOCOBAHI NMOMOXEHHS 3aKOHY B OCTAaTOYHOMY Cy0BOMY
PilUeHHI € QHTWMKOHCTUTYUiInHUMK. BigMoBa y nepernapj pilieHb aaMiHICTPATUBHUMK Cydamu €
BiAMOBOIO Y MPABOCYAAI | 3anepeyeHHsaM CYTHICHOMO 3MICTy Npasa Ha Cy0BUI 3aXMCT.

3acrocyBanHs topuandHnx nosuuid  KoHctutyuiiHoro cymy B aprymeHTauil  pilieHb
apminictpatnehmx cypie. KC y piwenHi Ne 11-p/2019 Bka3as, o «pilweHHss KoHctutyuiiHoro Cyay
YkpaiHu 6e3BigHOCHO A0 iX opUANYHOI OpMY, YXBANEHI 3 MUTAHB AIOr0 BUKIOYHNX KOHCTUTYLIAHUX
MOBHOBAXEHb, He MOXYTb OyTU OCKapKeHi». Y LbOMY pillleHHi BUCMOBMEHI We AesKi OyMKy, sKi
CTOCYIOTbCS 3acTOCyBaHHs topuamnuHol nosuuin KC. 3okpema KC nocunascs Ha cBOi nonepepHi
OPUANYHI NO3KLLT, 3rIOHO 3 AKUMU:

- piweHHs: KC He3anexHo Bif TOro, BUHAYEHO B HUX MOPSIAOK | CTPOKM iX BUKOHOHHS 4i Hi, €
060B'I3K0BUMM [0 BUKOHQHHS HQ BCivi TepuTopil YkpaiHy; oprany ny6aidHoi BAaaw, opraHisauii Ta
MPYBATHI 0CO6Y MOBUHHI YTPUMYBATUC Bifj 30CTOCYBAHHS Y BUKOPUCTAHHS MPABOBMX AKTIB a60 iX
MOMI0XKeHb, BU3HAHNX HEKOHCTUTYLiAHMI; pitueHHs KCY MatoTb npsmy 4ito i A5t HA6paHHS YUHHOCTI
He noTpebytoThb nifTBepmAKeHb 3 60Ky By/b-SK1X OPraHiB AepaBHOI BNaaW, 060B'I30K BUKOHAHHS
piwenHs: KoHctutyuiiHoro Cyny Ykpaikm € Bumorowo KoHctuTyuil Ykpaivu, ska Mae HaviBuly
HOPUANYHY CUITy WOAO BCIX IHLLMX HOPMATUBHO-MPABOBMX AKTIB; AOAATKOBE BU3HAYEHHS Y PILLEHHSIX,
BucHoBkax KoHctutyuiiHoro Cyay Ykpaitw nopsiaky iX BUKOHAHHSI HE CKACOBYE i He MiaMiHsIE
30rasbHOT 0608'93K0BOCTI IX BUKOHAHHS (piluerHs Bia 14 rpyaHs 2000 poky N 15-pr/2000);

~ 30KOHW, [HLLi MPaBOBI aKTV a60 iX OKPEMi MONOXKEHHS, BU3HAHI HEKOHCTUTYLIAHUMY, HE MOXYTb
6YyTV NPVIAHSTI B GHAIOMYHIV PEAAKLIi; TOBTOPHE 3anpoBAKEeHHS MPABOBOro perymoBaHHs, sike KC
BU3HAB HEKOHCTUTYLIMHMM € MOPYLUEHHAM KOHCTUTYLIMHUX NPUMACIB, 3TIAHO 3 SKUMU 30KOHM TQ [HLLI
HOPMQTUBHO-MPABOBI KTV MPUAMAKOTLCS HA OCHOBI KOHCTUTYLIT YKpaiHu | MOBWHHI BiANOBIAATY il
(pitwenHs Bia 8 yepsHs 2016 poky Ne 4-pr/2016).

3rigHo i3 3a3HaveHuMy topuavyHumMy nosuuismn KC agMiHicTpatvBHi cyan MOXyTb STy
[BOMa LUnsixaMu. Y pasi 3BepHEHHS i3 3a9BOK0 0CO6M, KOHCTUTYLHA cKapra sKoi 6yna 3a4oBoseHa,
A[MIHICTPATUBHWIA CyA, Ma€e NepernsiHyTV 0CTaTouYHe Cy0Be pillleHHs Ha niacTasi crarTi 361.5.1 KAC
3 ypaxyBaHHAM opuanyHoi no3uuii, chopmynboBaHoi KC 3a pesynsratamMu po3risigy KOHCTUTYLIRHOT
CKapru. FKLo Mig yac po3rnsay aaMiHICTPATUBHUM CYAOM 3a NOAIGHMX 06CTaBMH iCHYE noTpeba y
3acTocyBaHHi nonoxeHb KoHctuTywii, ctocoBHo sikoi KC cdhopMynioBaB topuanyHi no3uui Wwisixom
abCTPAKTHOrO KOHCTUTYLIAHOTO KOHTPOSIO, HAAAHHS BUCHOBKY LUOAO KOHCTUTYLIAHOCTI YUHHOMO
MiXXHApPOAHOI0 AOrOBOPY UM Mif HacC PO3rAAY KOHCTUTYLIMHNX CKAPT, TO BIH MaE BpaxyBaTu ii,30KkpeMa
LU/ISIXOM BUKOPUCTAHHS 11 MON0XKEHb 415 pryMeHTaLLT BNaCHOMO PillieHHs:. AKLLO X aAMiHICTPaTUBHWA
cy[ He B6aYae NiAcTaB 4 3aCTOCYBaHHs y cnpasi topuanyHoi no3wuii KC, o BiH 3a aHanorieto ctarTi




13 3akoHy Npo CyRoYCTpil i CTaTyC CYALIB MOXE HABECTU HANEXHY PUANYHY apryMeHTaLilo, 3 SKuX
CaMe MpPaBOBYIX MPUHLMMIB BUPILLYE Cp NO CYTI.

JlocsarHeHHs 0CHOBHOT MeTH aAMIHICTPATUBHOT IOCTULIIT — 3aXMCT NPAB JIOAMHU Bif, CBABINAS
ny6niyHoi agminicTpayii. [lpenMeToM 3axXMCTy € MeBHi MaTepianbHi i AyxOBHI 61ara, 3axuLLeHi
lopUaANYHMMM 3acobamu, 260 OXOPOHIOBAHI 3aKOHOM iHTepecy. Ha L ocHoBi opraH ny6niyHol Bnaam
HabyBae NifCTas 419 BTPyYaHHSy NPUBATHE XUTTS. BTpyuaHHa aepxasn/ny6niuHoi Bnaany npuearHe
KWUTTS 3MIACHIOETHCS 3rIAHO i3 NPUHLLMMOM NPOMOPLIAHOCTI, IKUIA 3aCTOCOBYETLCS ANPEPEHLLIIOBAHO,
L0 HacaMmnepes MoB's3aHo i3 MPUPOAOK HEraTUBHMX | MO3UTUBHYIX NPaB Ta CTPYKTYPU MO3UTUBHIX
i HEraTMBHUX 060B'A3KIB AEPXKaBY, NPV 3aNPOBAIXEHHI NEBHMX 3aX0AiB, ki Nepef6ayeHi B 3aKOHi €
HaranbHO HeoOXiAHUMM 334715 3ab6e3neyeHHs 6anaHcy NyGNiYHUX i NPUBATHWX iHTEPECiB, € 4OCTATHIMM
i [IOPEYHMMM Y KOHTEKCTI NIETITUMHOT MeTH, BUSHAYEHOT B 3aKoHi (pieHHs KCY N 3-pn/2015).

Y cBiTNi 03HaueHoro peyeHHs Apyre cTatti 3.2 KoHCTWTyWii B OOHOMY pasi He MOXHa
PO3rAAATM 9K 9KYCb AeKnapauiio, Lie € iMnepaTBHe, OCHOBOMOIOXHE KOHCTUTYLLIHE PileHHS, ke
3aK/1a[1a€ BACHe OCHOBW KOHCTUTYLIMHOrO | My6niyHOro NopsiaKy B YKpaiHi B LinoMy. Lie nonoxeHHs
0/IHAKOBOO MipOI0 CTOCYETLCS BCIX OPraHiB BNaAu i BCTAHOBJIIOE HACTYMHI CTAHAAPTY ANs Ny6AiYHOT
aAMiHicTpau.

1) HempunycTumicTs 3n10BXMBAHE. MpaBOBI aKTW aAMIHICTPALT Ta CYAOBOI BAAAM BUOAIOTHCA
Ha OCHOBI 3aKOHY. Taki aKTW BWAAIOTbCS Ha BUKOHAHHS KOHKPETHWX MPUMUCIB 3aKOHy a0 BOHM
KOHKPEeTM3YI0Tb MOro 3MICT, Wo nepefbavac po3cyd, MPU BUKOPUCTAHHI SIKOTO 3aBXOW iCHYE
noTeHLiiHa 3arpo3a CBaBisIbHOro 3acToCyBaHHs npasa. OpHak,y CyoBOMY NOPSAKY aAMiHICTpaTVBHI
aKTW MOXYTb 6YTW OCKapXKeHi | BU3HaHI HEYMHHUMM 3TiAHO NMEBHMX NPaBOBUX KpWTepiiB. Baxnneoto
YMOBOIO HenpumycTUMOCTi  CBaBINIS € OOFPYHTOBAHICTb  pillieHb. PilleHHs MOBUHHO  ByTH
06r'PYHTOBAHO Y MMCbMOBOMY BUMISij, Ma€ 6y T 3p03yMinnM. [1pu yxBaneHHi pilieHHs 0co6i MOBUHHO
6yTW PO3'ACHEHO MPO MOX/IMBICTb 0r0 OCKAPXKEHHS.

1) HenpunycTumicTb HOAMIDHUX OBMEXeHb Y peani3auii npas MOANHY. 32 UMM NPUHUMNOM
[lepXkaBa He NMOBMHHA HaKMAATH Ha 0COBY HaAMIPHUX OBMEXeHb, iKi 6 MOCArann Ha CYTHICTb 3MICTY
OCHOBHOrO NpaBa i NepeBuLLYBaM Mexi HeoOXiAHOCTI, L0 BANAMBAIOTb 3 Ny6NIYHOrO iHTepecy.

Ill) HempunycTMICTL HAAMIPHOIO PoPManiamy. BCTaHOBNEHHS BUMOT CTOCOBHO GOPMM 33981 UM
cKaprt, opM onnaTy CynoBoro 360py TOLLLO HE MOXeE CTYXWUTW NepernoHo0 415 peastizaLyii KOHKPETHOT
npouenypu. 3aiHTepecoBaHiin 0cobi Mae 6yTW HaflaHe NpaBO CTOCOBHO peastizalyii HanexHoro i
Cy6'ekTBHOTO NMy6IUHOrO Npaea [4].

BucHoBku

BupilueHHs cygamu cnopis Npo npasa JIOAMHM BIAHOCSTBCS [0 CKNAAHWX CrpaB, OCKINbKM
TYT AOETbCS NPO HAAMIPHE X 0OMEXEHHS 3aKOHOM, SIKe He FPPYHTYETbCS Ha [OCTaTHIA NpaBoBii
nigcTasi. Lie 30608'A3ye aAMiHICTpaTVBHI Cya) BUKOPUCTOBYBATU JOKTPUHY Ta KOPUAMYHI no3uuil
KonctutyuinHoro Cypy npv aprymeHTauii CBOIX pilleHb, OCKiIbKWM Npasa MIOAWMHU HaKMaLaloTh
060B'A30K 3aXMCTY | Ha AMIHICTPATMBHI Cyau. Y npoLeci nepernsay pilleHb aAMiHICTPATUBHMX CyaiB
Ha ocHoBi pileHHs KC no KOHCTUTYLiHIR ckap3i, NpaBa MoAnHY MaloTb ByT MOHOBNEHHI LLUISIXOM
nepernsay 0CTaToMHOro PilLleHHs aAMIHICTPATUBHOIO Cyay.




3BaXKatouw Ha LinicHe po3yMiHHs KOHCTUTYLT 060B'A30K 3aXMCTy AEPKABOIO BUHUKAE 3 MOMEHTY
nopyLUeHHs ii areHToM (30Kpema i opraHoM) /ItOfACHKOT0 MPaBa i FoNOBHUM 06GOB'A3KOM CYAAi €
NOHOBJ/IEHHS Takoro npaga y noBHoMy 06¢si3i. [Ans uporo y KC € iHCTUTYT 3a6e3neqyBanbHOro Hakasy,
HATOMICTb AMIHICTPATUBHI CyM MaOTb HANIEXHUM YMHOM NEPernsaaTh CBOI PILLEHHS Ha MiACTaBi
piweHHs KC.
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LEGAL EFFECT OF JUDGMENTS OF THE CONSTITUTIONAL COURT OF UKRAINE AND
THEIR IMPLEMENTATION IN ADMINISTRATIVE PROCEEDINGS

Logical links between the constitutional effect and legal force of the constitutional justice instruments
together form the regulatory aspect of the constitutional validity and its supremacy. The report reveals
issues concerning specific legal obligations that the judgment of the Constitutional Court of Ukraine
imposes on administrative courts in light of their erga omnes and inter partes.

It argues that in light of constitutional values and principles, the function of constitutional justice
consists in giving a legal assessment of the constitutionality of legal acts. In the absence of uniform case-
law, there will be a violation of legal certainty and law predictability principles, which requires adequate
response during case resolution.

Court resolution of disputes related to human rights is referred to as complex cases, as it deals with
excessive restrictions by law that are not based on sufficient legal grounds. This obliges administrative
courts to use the doctrines and legal stands of the Constitutional Court during the argumentation of its
decisions since human rights also impose on administrative courts the obligation of protection. During
the review of administrative court judgments based on the Constitutional Court judgment made following
the constitutional complaint, human rights may be restored by reviewing the final administrative court
judgment.

In view of the holistic comprehension of the Constitution, the duty of state protection starts from the
moment of human right violation perpetrated by its agent (including, authority), and the main obligation
of the judge is to fully restore such right. For this, the Constitutional Court has the institute of enforcement
orders, while administrative courts must duly review their judgments based on the Constitutional Court
judgment.
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Mupocnaga binak,
cynns Bepxosroro Cypy B KacauiHoMy agMmiHicTpaTvBHOMY CyAi,
LOKTOP OPUANYHUX HAYK

BEPXOBEHCTBO MPABA K KPUTEPIN
LITY YACI PILLEHHS| KOHCTUTYLIAHOrO Cyay

OcTaHHiIM YacoM y NpodeciinHoMy PUANYHOMY CePefoBHLL aKTUBHO OOrOBOPIOETLCS MUTAHHS
[iji B vaci piwenb Konctutyuindoro Cyay Ykpainm (aani - KCY). Lie 0co6nmBo cTOCY€eTbCa MUTaHHA
MOX/MBOCTI Nepernsay CyA0BVX CNPaB, Y SKUX Yxe 6y BUHECEH PiLLeHHS Ha NiACTaBi 3aKOHY, KW
MOBHICTIO UM B MEBHIA HOPMI Mi3Hille 6y/I0 BU3HAHO HEKOHCTUTYLiHUM [1]. 3okpema, cyaas KCY B.
Jlemak B6auae Hebe3neky y 3BOPOTHI opuaAnYHin Aji pitieHHs Cyay, Lo MoXe HIiBeMoBaTV NPUHLMM
MPaBOBOI BM3HAYEHOCTI, 3AXe TOLi Y XOOHWX NPaBOBILHOCWHAX, SIKi € B CY4aCHOMY CBITI, He MOXHa
6yTn BneeHenuM. A cynna KAC BepxosHoro Cyay (nani -KAC BC) A. €3epoB HaBnaky, BBAXaE, WO
BiACYTHICTb MOX/IMBOCTI peTpoakTuBHo Aji pileHb KCY € nopylweHHsm cnpasenineocti. PakTnyHo
MAeTbCs NPO PWONYHI HACNIAKN HEKOHCTUTYLIHOCTI aKTiB /15 3aXMCTY NPaB JIIOAYHN Y 3ara/lbHOMY
CYLOUMHCTBI, 30KpeMa B afjMiHICTpaTUBHOMY, NpUAHATYX pileHb KCY, Lo NoB'a3aHo 3 psifoM nuTaHs,
AKi € NPeAMETOM KOHCTUTYLIMHOTO KOHTPOJIO.




Ha nymKy aBToOpa L€l cTaTTi, 0CHOBHE NPaBuio - He Modxe pilueHHs KCY MaTu 3B0pOTHY fito B yaci.
BukntoueHHaM 3 Lboro npasuaa MoxyTb 6yTH BUNALKK, SKi CTOCYIOTbCS MPUPOLHMX MPaB N0ANHM
(LuiHHOCTEM) i3 32CTOCYBAHHAM HAMBIAYAIBHOMO MAX0AY A0 KOXHOI OKPeMOi Cnpasu. TuM naye, LWo
u.5 ¢1.361 KAC Ykpaitv nepen6adae MOXIMBICTb Mepersisay pilieHHs 33 BUKIOYHWMM 06CTaBUHAMM
BHAC/TILOK BU3HAHHS HEKOHCTUTYLHIMU 33KOHY, PABOT0 aKTa (MONOXeHHS).

AK MpaBWnoO, Cy[oBe PILUEHHS 3arafibHUX CyAiB MPUAMAETHCS PETPOAKTUBHO, 3a BUHATKOM
piterb KCY, aki [iloTb HA NepCneKTUBY, KO iHLWE He BCTAHOB/IEHO CaMUM pilleHHaM (4.2 cT. 152
KoHctutyuii Yipaitn). MepcnektusHa ais piwens KCY 3yMoBieHa Takox TUM, WO OCTaHHIRA 3MiACHIOE
odiuinHe TnymMayeHHs KoHcTUTywii YKpainu, ska Oi€ Tinbkn Ha ManbyTHE, HaBiTb 3a MPOoLEeaypoto
NP0 BU3HAHHS HEKOHCTUTYLHIMM 3aKOHY, MPABOBOro akTa (MonoxeHHs). BianosiaHo i 3akoHoaaBui
HOPMMU, sIKi MPUAMAE NapaaMeHT, [jiloTb Ha nepcnekTysy. BkasaHa npo6nema A B yaci akti KCY, sk
3a3Havae cynas KAC BC O.Ny6cbKa, YCKNaAHIOETHCS L 7 BU3HAYEHHSIM MOMEHTY BTPATU YMHHOCTI
HOPMW BHAC/NILOK BWU3HAHHSA 11 HEKOHCTUTYLIMHOIO, OCKIfIbKU BBXAETHCS, WO HOPMA BU3HAETLCA
HEKOHCTUTYLIMHOIO 3 MOMEHTY Ti NPUAHATTS.

MpWHLUMN BEepXOBEHCTBA NpPaBa, HEBIL'€MHOI UYAaCTMHOK SKOrO € MPWHLMM OPULNYHOT
BM3HAYEHOCTI, € OCHOBHWM KOHTPApryMeHTOM, IKWI He [L03BOSE aBTOMATUUYHY PETPOAKTUBHY Ailo
piteHb Cyamy Ha NPaBOBIAHOCKHM, LLO YKE BUHWKIW, HABITb YHACNILOK BU3HAHHS HEKOHCTUTYLIIAHAMM
HopM npasa. MlinTBepmxeHHsaM uporo € Hopmu n.l w5, ct.361 KAC Ykpaiku, ski nepen6avatotb
MOX/IMBICTb Mepernsy pilleHHs 33 BUKIOYHUMU 06CTaBUHAMM, Y TOMY YUCIT, BHACAIAOK BU3HAHHS
HEKOHCTUTYLIHOCTI 3aKOHY, MOX/IMBO, ale TiNIbKM 3a 3a9B0t0 0CO6W, SIKa HaiNeHa TakuM NpaBoM Ha
nepernag (ct. 362 KAC Ykpaitm).

3aranbHOBU3HAHWM € Te, WO Ha HaLiOHANbHOMY | MiXXHapOOHOMY PIBHSAX 6yAb-SKWA 3aKOH Ai€
TiNbKK Ha ManbyTHe. B iHWOMY pasi BiH NopyLyBaTiMe npaBa MIOAVHY, SKi 3aXMLLEHi MidXHApOLHUM
npaBoM. 3 ornsay Ha Take cT.152 KoHcTuTywii YkpaiHm He nepen6adae aKuxoch BUKIOYEHb.

Cyou BULLMX IHCTaHLLi7 MOBWHHI 3anpoBaXyBaTW MexaHi3aMu, ki AafyTb MOX/IUBICTL YHUKATH
CYNepeunMBOCTi Ta rapaHTyBaTu Y3romKeHiCTb iXHbOI Cy[0BOI MPAKTUKM 3 METOK 3abe3neyeHHs
NPVHLMNY OPUANYHOT BU3HAYEHOCT], IK HEBI'€MHOT CKIaf0BOT NPUHLMMY BEPXOBEHCTBA NpaBa Ta
edeKTUBHOrO 3axucTy npas MmoanHu (myHkT 50) [2].

tOpuanyHaBM3HAYEHICTbBUMAraE, 060 PUANYHI HOPMU OYINYITKUMUI TOHHUMUTACMIPSIMOBAHVMM
Ha 3a6e3neyeHHs Toro, Wo6 c1Tyauji Ta NPaBOBIAHOCKMHM 3aNMLLANMCL Nepea6adyBaHUMI. 3BOPOTHA
aist [topuanyHmx HopM. - M. B.] Takox cynepeunTb NPUHLMMOBI IOPUANYHOI BU3HAYEHOCT], MPUHAAMHI
Yy KpUMiHaNbHOMY Mpasi (cT. 7 €BponencbKol KOHBEHLT 3 Npas NioauH — Aani KoHeeHuis), nosask
Cy6'eKTW NpaBa NOBMHHI 3HATW HACNIOKV CBOET NOBEIHKM; aNe Lie TaKOX CTOCYETbCS | LMBINbHOIO Ta
a[IMIHICTPATMBHOIO Npaga - TiEl MIPOHO, L0 HEraTMBHO BI/IMBAE HA NPABA Ta 3aKOHHI iHTepecy [ocoby.
- M.B.] (nyw«r 46) [2].

Mig yac ouckycin wopo fjiy yaci pitwens KCY He MoXHa OMUHYTY yBaroto Taki 0CHOBHI MpMHLMMK,
AK: NOAIN BNAAK, HE3MIHHICTb Ta OCTATOYHICTb CYA0BMX PiLLieHb, HE3BOPOTHICTb il y Yaci HOPMATUBHMX
aKTiB, MpoueaypHi (MpouecyasbHi) YacoBi 0BMEXEHHS, SIKi TAKOX OXOMJIIOE MPUHLMM IOPUAUYHOT
BM3HayeHocTi. [ifcHo, CknagHo ysBUTM CUTYaUito, KOMW BILNOBIOHE BM3HAHHS HELIMCHOCTI nicns
NPUAHATTS HEKOHCTUTYLLIAHOCTI, WO iCHYBANO B MUHYIIOMY, MOro 6 6yTi nepenucaHe, Wwo6 6yno
LiCHe, 360 rPyHTYBaNO0Cs Ha AiACHOCTI.




[1ns BUpiLLEHHS NUTaHHS NPO MOXUMBICTb HAAAHHS 3BOPOTHOT CMAM PUANYHIM no3uuism KCY
Heo6XiHO BUKOPWCTATW TaKWU CaMUI MiAXif, K | A0 HOPMM NpaBa. SIKLLO 3aKOH BBOAWTb yreplue
HOPMY NPaBa, TO 3a 3ara/ibH1M NPaBIIOM Taka HOpMa MOBKHHA 3aCTOCOBYBATUCS A0 NPABOBILHOCHH,
LLIO BMHMKAIOTb NICNS BBEOEHHS 11 B [jt0.

3a 3arafbH1M NpaBuIoM, HOPMU NpaBa He MatoTb 3BOPOTHOT Al B vaci. [inTBepAXEHHSM LIbOMY €
€1.58 KoHcTuTywii YkpaiHm, KpiM BUNAAKIB, KO BOHW MOM'GKLLYI0Tb 260 CKACOBYHOTH BifNOBIAIbHICTb
0C06M. Llel npuHLMN 0QHAKOBO CTOCYETHCS i AiT pilleHb CYAiB Y Yaci. 3a iHWKX 06CTaBUH BUHWKHE
Xa0C. 3BOPOTHA CWNa - Lie BUHSITOK.

Hanpuknag, Benuka Manata BepxosHoro Cyay (aani - BM BC) 3acTocyBana 3 ypaxyBaHHAM
NoNoxeHbCT.58 KoHCTUTYLITYKPAiHU TPUPIYHWIA CTPOK AABHOCTINPUTArHEHHS CYALIA0 ANCLMMNIHAPHOT
BiANOBIAANbHOCTI, OCKINIbKM 3aCTOCYBaHHS LibOr0 CTPOKY € 3aXOA0M, KW MOKPALLy€E CTaHOBULLE
Cyn,Ai NOPIBHSHO i3 3aCTOCYBAHHAM MPUMUCY, KU AiSIB HA YAC YXBAIEHHS CKapXXHUKOM Y ciuHi 2014
POKY MOCTAHOB Ta He BCTAHOB/IOBAB CTPOKY [ANS BUPILUEHHS MWUTaHHS NPO NPUTArHEHHS cyaai Ao
BIONOBIAANILHOCTI 33 NOpyLWweHHs npucsarv (MyHKT 94 noctaHosm ) [3]. Omxe, BM BC 3actocysana
NPUMUCK 3aKOHY, SIKi HA MOMEHT BUHWKHEHHS MPaBOBIOHOCKH Y L CMpaBi, xapakTepu3yBamncs
HEeoCTaTHBOIO topUAMYHOI BU3HaYeHicTio. O6rpyHTyBaHHaM Bl BC y uin kateropii cnpas 6yna
HEeOO6XIOHICTb MOKPALLEHHS CTaHOBMLLA CyAAi Mif Yac NPOBEAEHHS AUCLMM/IHAPHOrO NPOBaMKEHHS!
CTOCOBHO HbOTO.

Moni6HWi Niaxif oA 3aCTOCYBaHHs 3aKOHOLABCTBA BUKopucToBye Takox ECIJ1, akuii 3a3Hava,
LU0 MPUHLMIN YHEMOXIMBEHHS 3BOPOTHOT Ail He 3aCTOCOBYETHLCS, KONM HOBE 3aKOHOAABCTBO CTaBUTh
0coby B cnpustamBiwmi cta. ECMNJT BBaxae, Lo 1.7 KoHBeHLi BKoYaE B cebe NpUHLMI 3BOPOTHOT
i 6inbL NOGIAXAMBOrO KpUMIHANbHOMO Npasa [4].

Omxe, 3BOPOTHA CMA HOPMU MPaBa MOX/INBA /151 MOKPALLEHHS CTaHOBWLLA 0CO6Y, BUNPABNEHHS
cuTyauii, y sikin BoHa nepebyBag, BiLHOBNEHHS CNpaBeaMBOCTI.

BnacHe, BUHWKHEHHs HOBOI topuavuHoi nosuuii KCY He € aBTOMaTuuHolO NiACTaBol Ans
nepernsigy CyaoBoro akta. BTiM Heo6xigHO BpaxoByBaTH, Ha CKiNbKM 3MiHU L€l NO3uLi € CyTTEBUMM
i BNIMBAIOTb HA CYTb BUPILLEHHS aAMIHICTPATUBHOO CrOpY.

3MiHa NpaB03aCTOCOBHOMO TyMaYeHHs He BUMPABLOBYE CKaCyBaHHs CY[OBOMO pilleHHs abo
WAGMNOHHMX PilleHb Y NOAIGHMX MUTaHHsX. B iHWOMY pasi nepernsf paHile NpuAHSTUX pilleHb
AAMIHICTPATMBHUMM Cy[aMK MOXe MaTvt JIaBUHHUIA XapaKTep i 4ecTabinizyBatv iCHylouy cuctemy
NpaBoCyALs, NOCAA6MI0I0UM TT NEriTUMHICTb B 04ax CyCMinbCTBa.

tOpuanyHa BM3HAYEHICTb TaKoX BMMArae [OTPUMAHHS NpUHLMNY res judicata, Skui 03Hauae, LWo
0CTATOYHI PillieHHs] CYiB HALOHANbHOT CUCTEMU HE MOBMHHI YTV NPEAMETOM OCKAPXKEHHS | MOBUHHI
6yTn BUKOHaHI. CncTeMu, fie iCHYE MOXMMBICTb CKACOBYBATM OCTATOYHI PILUEHHS), He 6a3ylounchb
BOJHOYAC Ha 6e3CipHMX NiacTaBax ny6aiYHOro iHTepecy, Ta ki AONYCKaTb HEBM3HAYEHICTb Y Yadi,
HECYMIiCHi 3 MPUHLMMOM KPUOUYHOT BU3HAYEHOCTI (MyHKT 46) [2].

CynoBiit cucTeMi, fiicHo, NOTPIGEH MexaHi3M, K1 61 ePeKTMBHO 3axMLLAB Mpasa NOUHN,
BHAC/ILOK BM3HAHHSA HEKOHCTUTYLIMHMN HOPMW NMPaBa, HacaMmnepes, 33 KOHCTUTYL,IHOI CKaproto,
i UiTKO CnpwsiB 3a6€e3neyYeHHI0 €QHOCTI CYA0BOT MPAKTUKK.




HeobaymMaHe peTpoakTViBHE 3aCTOCYBaHHS lOpMAMYHUX HacnigkiB pieHb KCY, Moxe Takox
NPU3BECTM [0 MOPYLUEHHS MPUHLMMY MOAINY BAAOM, SKUA NepenyciM MOKIMKaHUA 0BMexyBaTu
LiSNBHICTb CYA0BOI BNAAM NPaBO3aCTOCYBAHHAM HOPMATMBHUX aKTiB. YTiM MapnaMeHTy He Moxe
6YyTV [03BOJIEHO 3HEBAXKATM OCHOBOMOMIOXKHI Npasa [/1oguHu. — M. B.] BHACTIAOK YXBANEHHS HEUITKMX
3aKoHiB. LM [0CAraeTbes iCTOTHO BRXMBWIA KOPULNYHWA 3aXMCT 0CO6M CYnpoTH Aepxasu Ta il
opraHis i nocagosux oci6 (myHkT 47) [2].

[MapnameHT NOB'A3aHUI Y CBOIT AiSNbHOCTI NpaBaMu N0AMHM i, BnacHe, KoHCTuTyLieto YKpaiHu y
NPUAHATTI 3aKOHOAABCTBA YKpaiHW. BopHouac caMe cycninbCTBo He 3Moxe GyHKLIOHYBATK, SIKLLO BCe
33aKOHOLABCTBO Gye MPOTECTOBAHO Ha KOHCTUTYLAHICTb CydoM. Taki Al 6yayTb PO3LIHIOBATMCS SK
BTPYYaHHS CyZLOBOI MifIKK BNa[y B 3aKOHOAABYY, SIKa 32 CBOE NPUPOLOH NMOKMKAHA 3a6e3rneuyBatu
MPUAHATTS 3aKOHIB, @ Cy[oBa - [JonoMarary y npaB03acTOCyBaHHI LX HOPM MpaBa 4epes ix
TAYMaYEeHHS.

Y1imM KoHcTuTyuist YkpaiHu BrMarae niinopsinKyBaHHs He vitie 3akoHy, a i npasy. O6MexeHicTb
KOMMeTeHL,ii Cyay pilleHHSIM 3aKOHOAABLSA MaE CBOI Mexi: TaM, e 3aKOH HEeCMPOMOXHWI BUKOHATH
CBOIO YHKLIO — BUPILLMTYM Ty UM iHLLY Npo6aeMy BiAMNOBIAHO A0 NAHYIOUMX Y CYCNiNbCTBI MacLUTabiB
ySiBNeHb, CyAAs8 MOBMHEH MATW MOX/MBICTb BOATUCS OO «MPOAYKTUBHOI» KPUTWKM SiK [0 3ac06y
BCTAHOBJ/IEHHS | 3aNOBHEHHS NEBHOT OLIHOYHOT NPOrasIMHK, NeBHOI BILCYTHOCTI CTaHAAPTY.

OpHak notpe6a y BU3HAYEHOCTi He 03HAYAE, LLLO HOPMU MPaBa NOBVHHI 33CTOCOBYBATMUCh i3 TAKOIO
HETHYUKICTIO, L0 YHEeMOXMBAIOBANa 6 BpaxyBaHHS iMNepaTuBiB ryMaHHOCTI (MI0AMHONO6CTBA) i
cnpaseanmeocTi (myHKT 49) [2].

To6T0 3aranbHNi 060B'A30K [ePXKABHOI BAAAM (y TOMy unchi cyais) - 3a6e3neuyBaTi GanaHc
iHTepeciB BiANOBIAHO A0 (NOTEHLIMHO) KOHCEHCYCHUX YSIBAEHb MPO CrpaBeaavBiCTs. ToMy Lo, sK
3a3Hayme KCY'y Piwenni gig 2 nncronaga 2004 poky Ne 15-pn/2004, ogHnm i3 Nposisie BepxoBeHCcTBa
npaBa € Te, L0 NPaBOo He 06MEXYETbCS NLLE 3aKOHOAABCTBOM SIK OAHIEI0 3 10r0 GOpPM, @ BK/IOYAE
7 THWI couianbHi perynatopy, 30Kkpema HopMU Mopani, Tpaauuii, 38MYai TOWOo, SKi NeriTuMoBaHi
CYCMiNbCTBOM i 3yMOBJIEHI ICTOPUYHO JOCATHYTUM KYAbTYPHUM PiBHEM CYCMinbCTBa. YCi Li eneMeHTu
npaBa 06'e0HYIOTbCS SIKICTIO, WO BIANOBIAAE ineonorii cnpaBeAnMBOCT, ifel Npaea, fka 3HAYHOK
Mipoto fictana BifobpaxeHHs B KoHcTuTywii YkpaiHm.

3 orngay Ha NpUHLMM MOAINY BNaay, a TakoX NPaBoneBHOCTI (IOPUAUYHOI BUSHRYEHOCTI) CyA
NOBUHEH HABECTV NEPEKOHINBI aPTYMEHTH LO0 HEOOXIAHOM0 JOCArHEHHS CNPaBEAIMBOTO PilieHHS,
BOAHOYAC [OBIBLUM ICHYBaHHA HeCrpaBeLIMBOCTI, SKWO Take Mae Miclie, 30KpeMa nepesipuT,
un BiAGYNOCh [OKOPIHHE BTPYYaHHS B MPUPOAHI NPaBa MIOAMHY, WO € MepeyMOBOI iCHYBaHHS
[1€MOKPATUYHOIO CYCMiNbCTBA, @ TAKOX MepeKOHATUCS, UK [OMYCKAETbCS 3aCTOCYBAHHS HLLIOT HOPMK
(aHanoris npaga, 3aKoHy), ke NpK3Beno 6 [0 Y3roAKeHOr0 3 KOHCTUTYLIEI TNYMaUeHHS, y BUPILLIEHHI
KOHKPETHOI CNpaByt.

fKpa3 y TakoMy BMMAZKY, CyAas MOXe 3acTocoByBaTtu BignosigHo fo ct.7 KAC YkpaiHu iHwi
Ihkepena npasa, He Yekatoun pileHb KCY. BkazaHa HopMa 3a60poHsie Cyay 3aCTOCOBYBATU 3aKOH UM
iHLUMIA NPaBOBWIA aKT, SKMIA cynepeunTb KoHcTuTywii YKpaiHu, a 3acTocoByBaTi HOpMU KOHCTUTYLT
YkpaiHu gk HopMu npsaMoi Aji. [HWMMKY CNoBaMu, MPUAMAtOUM PiLLEHHS, ke 6a3yeTbCst Ha HOPMax
KoHcTuTyuii YkpaiHun, cynast noBuHeH GyTW TOYHO MEpEeKOHaHUM Y SIKOCTI BiANOBIAHOI HOPMY i
3pO3yMiNo Ta BUYEPNAHO 3LiACHUTU O6IPYHTYBAHHS Yy pasi i1 HEKOHCTUTYLIRHOCTI. TO6TO HasiBHOCTI




Yy CYALi NPOCTUX CYMHIBIB HEAOCTATHLO, NOBUHHO 6YTU TBEPAE NEPEKOHAHHS Y HEKOHCTUTYLAHOCTI
BiANOBILHOI HOPMY.

[ns uboro Heo6xinHoO, W06 aAMIHICTPATVBHI CyAM BWKOPWUCTOBYBAMM CBOI He3aNexHi
MOBHOBAXXEHHS CTOCOBHO BYPILLEHHS MWUTaHb, K HANeXaTb [0 iX KOMNEeTeHLT, y TOMy YiChi | oo
3aCTOCyBaHHs NPaBa, Ta Nepernsay CyAoBMX PilleHb 33 BUKMIOYHUMU 06CTaBUHAMM. Y LIbOMY TaKoX
BOAYAETHCS NMPOSIB HE3ANEXKHOCTI | MOBArM A0 Pi3HUX CYAOBYX OPUCAMNKLIA. Noetbes npo 060B'S30K
cyniB 6yab-gKOro piBHS NP 3aCTOCYBaHHI HOPM i aKTIB NepeBipaTy iX 3MICT BiAMNOBIAHOCTI 3aKOHY i
KoHcTUTYLl. OuikyBaHHs pileHb KCY He Moxe 3B'A3yBaTi He3anexHe pillleHHs afMiHICTPaTUBHUX
cynis. B npotvBHOMY pasi Le nigpveatvMe [OBIpY 4O pilleHb CYAAB i B KIHLEBOMY BMMAAKY 4O
CynoBOI rinkv Bnaau y uinomy. Ockinbkn Ha cTafii po3rnsay Cnpasy i NPUAHSTTS MO Hil pilLeHHs,
Cy[,49 NOBUHEH NepeBipUTH AKICTb HOPMY MPaBa, AKY BiH MIaHye 3aCTOCOBYBATY.

BkasaHe BUKNIMKAE 3aCTePeXEHHS Y MOX/IMBOCTI LOTPUMAHHS NpUHLMAY res judicata y 38'a3Ky 3
MOX/IMBICTIO H[1ABATV PeTPOaKTMBHY Aito pitleHHsM KCY, ockinbky Lie npr3seae A0 HeCTabiNbHOCTI
i nigpviBy OOBIpW A0 CyOO0BOI BNAAW, OCKINbKM CYAAs, IKUA 3aCTOCYBaB HOPMY, SKa XOY Mi3Hile i
6yna BY3HaHA HEKOHCTUTYLLIAHO, OAHAK HA MOMEHT BUHWKHEHHS MPABOBIAHOCUH Nif, Yac po3rnsay
Cnpasw, He 6yna Cynaeto MigaaHa CyMHIBY i HEKOHCTUTYLIAHICTD.

Cynpst K NpefcTaBHUK AEMOKPATUYHOrO CyCMiNbCTBa MOBWHEH BPaxoByBaTW METOAOMOTNIIO i
T/IyMaueHHs NPUHLMNIB BEPXOBEHCTBA NPaBa, fki MicTATbCs B pitueHHsx KCY, ECMJT,a Takox ycTaneHoi
npakTukn BC. TakuM UnHOM, cyaast 3060B'S13aHMIA NOCTIMHO NepeBipsiTh Y3roMKeHICTb BNACHOro
pilUeHHs 3 ySIBAEHHSIMW NPO CNpaBeavBICTb (LIHHOCTI) €BPOMERCbKOro piBHS, sIKi CpAMOBaHi Ha
3a6e3mneyeHHs rigHOCTI I0OVHN.

Y UubOMy 3B'SI3KY, K/IOYOBY POSib Mif YAC NEPEBIPKM HA 3aKOHHICTb MOBHOBAXKEHHS Cy6'eKTa
BIaiHUX NOBHOBaXeEHb Bifirpae yctaneHicts npaktuki KAC BC, 0cobanBo Ti 1010 pileHHs), B SKUX BiH
3aCTOCOBYE MPUHLLMMYM BEPXOBEHCTBA NPaBa. 30KpeMa TaM, [1e Mae MiclLie AWCKPeLlis, Sika BiANoBiaHO
10 cT. 3 KoHctutyuii Ykpainm, Mae 6yTv HamKpaluuM Croco6oM i 3AIMCHEeHHS CTOCOBHO 0co6u [5].
Omxe, KAC BC nepeBipsie cyTb agMiHICTPATHBHOIO aKTy BiANOBIAHO A0 MPUHLMMIB aAMIHICTPATUBHOIO
CYOOUMHCTBA, Wo Mictatbest B 1.2 KAC YkpaiHu, AOTpUMaHHS sikvx 74 3abe3nevye cnpaBeaavBe
CTaBMIEHHS 40 JOANHMU.

Buxogaun 3 nmpuHumniB BepxoBeHcTBa npaga, pileHHs KCY Moxe 6yTW 3acToCOBaHO [0
MUWHYJI0rO, /1€ Y BUHATKOBMX BUMAZKaX i 3a YiTKOI YMOBW — CNPaBeAJIMBOI PIBHOCTI K «KOPUTYIOHOT
HopMu». To6TO, KONW HOBE BBELIEHHS HEOOXIOHE 418 peanizallii Un 3axuCTy iHWKX, GibLL BAXKINBKX |
KOHKPETHO 3a3HaUYeHUX KOHCTUTYLiAHMX LiHHoCTed. LLlopa3y, 3 4oTpUMaHHSM HeobxigHOro 6anaHcy
MK 6yAb-SKUMW HECNPUSTAMBUMUM HacniaKaMu ANns npae, cBo6OA Ta iHTepeciB 0cobw i Lingmu,
Ha [OCATHEHHA SKUX CNPAMOBaHe Le pileHHs (ais). Mpy uboMy HEOBXIAHO 3BaXaTH, UM HE [OAAE
CTOPOHI Ta Yy iHLLIA NepeBara, gka CnpsiMoBaHa Ha BCTAHOBNEHHS CNpaBeAMBOI PIBHOCTI, AOAATKOBMX
nepesar, ki BoHa M Tak Masa [0 Uboro. ALMIHICTPATVBHI CyaM He MOXYTb JOMYCTUTY NOTipLUEHHS
CTaHOBWLLA CNABLLOT CTOPOHW Y CMOpI, Hacamnepes, y Ny6aiYHO-NPaBOBOMY CMOpi NPUBATHOT 0CO6M 3
[iepxaBoio (e niaxia 3actocoye, 30kpema, ECMNJT). Ane Take TBEPKEHHS HE MOXKe By TH MepenoHok
L5 NOLaNbLIOro 3a6e3neyeHHst NPUHLMIY LPUANYHOT BU3HAUYEHOCTI Ta PO3BUTKY NpeLefeHTHOro
MPaB03acTOCyBaHHS, 60 YCTasIeHO! CyA0BOI MPAKTUKY).




Y KOHTEKCTi MPUHLMMY I0PUANYHOI BU3HAYEHOCTi OCTAHHE, MPO WO NOTPIGHO 3rafiaTy i nam'aTaTy,
rOBOPSUM MPO MOXIUBICTb PeTPOaKTUBHOI Aii piteHHs KCY, - Lie npoLiecyanbHi CTPOKY, B MeXax sKmx
0co6a Moxe 3BepHYTUCS 33 3aXMCTOM CBOIX MPaB i CBOGO/ Ta 3aKOHHVIX iHTepeCiB, a TAaKOX BCTAHOB/EHi
CTPOKM AJ1s PO3rnsamy CrpaBy 3a NeBHUMU Kateropismu cnpas, nepenéadeni y KAC Ykpaitm. Meta
LMX CTPOKIB — 3a6€3MeunTi NPUHLMN CTabinbHOCTI NPaBOBIAHOCUH Ta, BnacHe, i KoHBeHLis npo
OCHOBHI MpaBa JloAuHU 3060B'A3yE [OTPUMYBATHCS MPUHLMMY OPUANYHOT BU3HAYEHOCT], @ TaKoX
CTUMYIIOE YYACHWKIB MpoLecy [O6POCOBICHO CTABUTWCS [0 BUMKOHAHHS CBOIX 060B's3kiB. CTpoKy,
K BiAOMO, 06MEXYIOTb Yac, MPOTArOM SKOro Taki NPaBOBIAHOCUHM MOXYTb BBXKATWCS CMIPHUMMY;
MiCNS X 3aKIHYEHHS, SKLWO HIXTO He 3BepHYBCS A0 CyAy 32 BUPIEHHSM CropY, BIGHOCUHW CTal0Tb
CTABINbHUMM.

Came TOMy 3akoHopaBya MoxnwmBicTb y n.2 4. 2 cr.363 KAC YkpaiHu, ska nepenbayae
MOXVBICTb Nepernsay CyA0BOro PilleHHs 33 HOBOBUSIBEHNMI a60 BUKIIOUYHMY 06CTaBMHAMM He
ni3Hile 10 pokiB 3 AHS HABPAHHS TaKM CY0BMM PILLEHHSIM 3aKOHHOT CWAK, 33 YMOBY, Nepef6adyeHol
y nlu5 1361 KAC YkpaiHu, SKILO pilleHHst Cydy Wie He BWMKOHaHe, BUKIMKAE PSL 3anuTaHb Y
KOHTEKCTi MOX/IMBOCTi JOTPUMaHHS MpUHLMNY res judicata Ta 06MexeHb Yy Yaci, NPOTAroM SKoro Taki
NPaBOBIAHOCUHU MOXYTb BBXKATUCS CMIPHAMM.

TakvM unHOM, ong peTpoakTuBHOro edekTy npasoBux nosuirt KCY BHACIIAOK BU3HAHHS
HEKOHCTUTYLAHIMM HOPM MPABR, AKi [il0Tb HA NEPCMEKTMBY (33 BUHATKOM YiTKOT BKA3IBKU B CAMOMY
pilleHHi MOPSAKY iX 3aCTOCYBaHHS), BKIMBO BCTAHOBUTY, Ui 670 MPaBUIBHO YXBASEHO PilLeHHS!
AAMIHICTPATUBHOIO Cy Ly, NPUMHATE Ha NiACTABI HOPMY, BU3HAHOT B NMOAASIbLLIOMY HEKOHCTUTYLLIMHOLO,
LOAO0 OCHOBOMONOXHMX MPUHLMNIB NpaBa? [ns CyAiB, HE3aNneXHoO Bif, 3aKOHOAABCTBA, BAX/IBIM
€ npaBU/bHE 3aCTOCYBAHHS OCHOBOMOJMOXHMX MPUHUMMIB NpaBa i, Hacamnepem, MPUHLMNY
BEPXOBEHCTBA MpaBa, ke € KePiBHWM Y BUPILLeHHI CNpaBy [10 BCTAHOB/EHWX y CNpaBi 06CTaByH, Ha
MiACTaBI SKOro MPUNMAETLCS BIAMOBIAHE PILLEHHS i3 ypaxyBaHHAM LiHHOCTEN CyCMinbCTBa Ha LbOMy
eTari noro PO3BUTKY.

ToMy, BUWPpILYIOYM MUTAHHS LLOAO PETPOAKTMBHOTO 3aCTOCYBaHHA IOPUAWMYHMX MO3MLIR,
wo Mmictatbes B pieHHax KCY, cymam 3aranbHoi opucauKuii HeobxigHO MOCTIMHO nepeBipsTH
Y3rOAXKeHICTb CBOrO PilleHHs 3 YSBNEHHIMW NPO CNPaBed/MBICTb Ta CTaHAAPTaMWU BEPXOBEHCTBA
npaea, fKi MicTaTbcs B piweHHax KCY, ECMJT ta BC. Takumu cTaHZapTamy BEpXOBEHCTBA MPaBa €:
06r'PYHTYBAHHS, 6€3CTOPOHHICTb, AO6POCOBICHICTb, PO3CYAAMBICTb, AOTPUMAHHS NPUHLLMMY PIBHOCTI,
NPOMNOPLIAHOCTI, 0c06a 6yNa NOYYTO, PO3YMHWI CTPOK.

PeTpoakTuBHe 3acTocyBaHHS pileHHs MOxe GyTW BUMPaBAAHO, SKLLO Lie MPaBo BiAMoBifae
CTaHLapTaM BePXOBEHCTBA MPaBa i 3yMOBJIIOE KePIBHULITBO AJ151 IHLLIOTO NpaBa, a TaKOX BifNOBIAHICTb
LIbOr0 MpaBa o4iKyBaHHAM cycninbcTea [6]. Ha aymky okcdopacskoro npodecopa Hapnbsa Candopaa,
aBTOPa KHWMM «PeTpoCneKTUBHICTb | BEPXOBEHCTBO MPaBa», Lie TaKOX 03HAYAE, WO He JuLwe Noam
3[aTHi BU3HAYaTW KePIBHWLTBO B NPaBi, a 1 iXHi 04iKyBaHHS, Siki BOHU GOPMYIOTb SIK Pe3ynbTaT Lboro
KepiBHMLTBA, MaloTb MOBAKATUCh, TOGTO WO TXHE CMOAiBAHHS Ha HAAIMHICTb NPaBa MOBWUHHO ByTK
3axXuLLEHNM [6].

OmXe, ANst PeTPOAKTUBHOIO 3aCTOCYBaHHS! PilLeHHs HEOOXILAHO NMepeKOHATHCh, WO NPaBo, sike
3aCTOCOBYETBCS, BIAMOBIAAE Cy4acHUM MOTpe6aM CycminbCTBa Ha LbOMY eTani po3BuTKY, 3A4aTHe
6yTV KepiBHULTBOM [0 Aif i BiJ06paXaE CTaHOAPTV BEPXOBEHCTBA Npasa. ToMy Lo, AETbCS Npo




peTPOaKTUBHE 3aCTOCYBaHHS PilLEHHS, sike BOAHOYAC MA€ NePCreKTVBHIA epekT Bramuay, TO6TO Ha
ManbyTHE.

3BaXaloun Ha BUKNafeHe, CyAmi, BUPILYOUM NuTaHHs wono Al piweHb KCY B vaci, Takox
MaloTb LOTPUMYBATWUCS 6anaHCy MK CTabinbHICTIO M CrpaBednuBICTIO BoAHOYaC. YTiM 6e3
peanizauii NPUHLMMY OCTATOUHOCTI pilleHHs (res judicata) He MOXHA 3a6e3neunTy CTabinbHOCTI i
PO3BUTKY MPaBa, AXkepeso SKOro 3HaX0AUTbCA B Hapax CycninbcTga. Mpunvcam npasa BracTuBa
CMPOMOXHICTb NMPUCTOCOBYBATUCS A0 YMOB, LLO 3MIHIOOTbCS 3a [ONOMOroK NPaBo3aCToCyBaHHS i
TakUM YWMHOM, MOSICHWTY, Y Pa3i HeO6XIAHOCTI, MOXIMBICTb BIACTYMAEHHS aAMIHICTPATUBHUM CyAam
Bif CBOET NpeLefeHTHOI (a60 CTanoi) NpaBoBoi NO3WLi, LLOG 4OMOMOrTY NPABY 3MMLLATUCS KMUBIMY.
OpHak cycninbCcTBO Ma€e 6yTW NepeKoHaHe B TOMY, WO He Gyae WKiAAMBUX HACNIAKIB 415 3aKOHHUX
(neriTuMHUX) ouikyBaHb, AKi 11 3a6€3Me4yIoTb IOPUAUYHY BUSHAYEHICTb Ta NepeadadyBaHicTb HOPM
npasa.

[MWTaHHs epeKTUBHOrO BiOHOBMEHHS B MpaBax 0Co6W, ska 3a3Hana NOPYLUEHHs BHACTIAOK
3aCTOCYBAHHA Mifl YAC MPUAHATTA PIlIEHHS 3aKOHY, IHWOMO MPABOBOrO aKTa (MONOXeEHHS), ke
ni3Hite 6yN0 BU3HAHO HEKOHCTUTYLIAHUM, MOXe GYTW BUPILLEHO Yepes 3aCTOCYBaHHS MOMOXEHHS
c1.56 KoHcTuyuii Ykpaitu. 3a3HayeHa ctatTs nepen6ayae BifLIKOAYBaHHS 32 PaxXyHOK OepKaBu un
OpraHiB MiCLEeBOro CaMoBPsdyBaHHS MaTepiaibHOI Ta MOPabHOI LWKOAM, 3aBAAHOI HE3aKOHHUMM
PiLLEHHSMM, AiSiMU Yn 6€30iSNbHICTIO OPraHiB Aep)aBHOI Blafy, OPraHiB MiCLIeBOro cCaMoBpsiAyBaHHS,
X N0CaA0BMX | CTYXOOBWX 0CI6 NPY 3AiACHEHHI HUMM CBOIX MOBHOBAXEHD.
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THE RULE OF LAW AS THE DETERMINING CRITERIA REGARDING THE COMING INTO
EFFECT OF CONSTITUTIONAL COURT DECISIONS

The basic rule is that the judgment of the Constitutional Court of Ukraine cannot be retroactive.
Exceptions include cases related to natural human rights (values) with account for peculiarities of each
separate case and maintaining the balance between stability and justice.

The rule of law with the principle of legal certainty as its integral part is the main counter-argument
that does not allow the automatic retroactive effect of Court judgments for already established legal
relations even if the provision of the law (statutory instrument) is found unconstitutional. However, it must
be taken into account how significant changes in the legal stand of the Constitutional Court of Ukraine are
and if they may influence the merits of the already resolved administrative dispute.

This raises concerns in terms of observance of res judicata principle since the judge who applied the
provision did not question its constitutionality at the moment when relevant legal relations appeared during
case consideration, even though it was later found unconstitutional. Therefore, for a retroactive effect of
the legal stands of the Constitutional Court of Ukraine, it is important to determine if the administrative
court judgment was passed in compliance with the jus commune principle.

Person's rights can be effectively restored through compensation at the expense of the State or
bodies of local self-government, for material and moral damages inflicted by unlawful decisions, actions or
omission of bodies of state power, bodies of local self-government, their officials and officers during the
exercise of their authority (Article 56 of the Constitution of Ukraine).




AsrobiorpagiuHa foBinKa

Amutpo Tepneupkuit, 3aBinyBay kadeapy KOHCTUTYLIRHOMO Npasa
HauioHanbHoro yHiBepcutety «Ofjecbka topuanYHa  akapeMmis»,
KaHAMAAT IOPULMYHUX HayK, AOLEHT

Y 2003 poui naH [mutpo Tepneubkuid 3 BiA3HaKoW 3aBepLuvB
HaBYaHHS Ha CynoBO-adMiHiCTpaTvBHOMY dakynsteTi Opecbkol
HaLOHANTbHOT FOPUANYHOIO aKaeMil.

[Mpotsirom 2003-2006 pokiB HaB4aBCs Ha acmipaHTypi Ha kadeapi
KOHCTUTYUiHOrO npaBa OmecbKol  HaLioHabHOT  IOPUANYHOI0
akagemii i 2007 poky ycnilUHO 3aXMCTVB KaHAMAATCbKY AvcepTaliio
Ha TeMy «KOHCTUTYLiHO-NpaBoBe perynioBaHHs Aii MiXHapPOAHWX
[0roBopiB B YkpaiHi» (HayKoBui KepiBHVK — A.10.H., npodecop M.I.
Op3ix).

3 2008 poky - BUKNAOAE Ha Kadedpi KOHCTUTYLiAHOTO npasa HauioHanbHoro yHiBepcutety «Opecbka topuandHa
akazieMisi» CroyarTky Ha nocafi foLieHTa, a 3 2019 poky - Ha nocafi 3aBifyBaya kadpenpu.

2012 poxy AMuTpo TepneLibknit OTpUMaB HayKOBe 3BaHHS AOLIEHTa.

32002 poky - NpakTUKyrumi topucT, a 3 2018 poky - NPaKTUKyKUMiA afBoKaT y chepi aaMiHiCTpaTMBHOrO Npasa Ta
npoLecy.

Mpotsrom 2016-2017 pokis npaLoBaB Ha4aIbHUKOM OPUAUYHOIO YNpaBnikHs anapaty Onecbkoi 06nacHoi aepaBHoT
anMiHicTpaLlii.

32019 poky - 3acTynHviK ronosu KomiteTy 3 nuTaHb BepxoBeHCTBa Npasa HauioHanbHo acoLyiaLii ansokartis Ykpaiu.
32020 poky - 4neH HayKoBO-KOHCy bTaTvBHUX pag, BepxosHoro Cyay ta KonctutyuinHoro Cyay Ykpaiku.

[MaH TepnewpbKui € aBTOPOM if€l Ta CMIBABTOPOM OHMANH-KYpCy AN anBokaTis «[ifroToBka Ta NoAaHHs KOHCTUTYLAHOT
CKapriy, aBTOPOM ifiei Ta CiBaBTOPOM METOANYHMX peKoMeHdauii Ans aaBokaTiB «KOHCTUTYLIHA ckapra B HisnbHOCTi
afiBOKarta».

OKpiM HayKOBO-MefaroriyHoi Ta NPaKTWYHOI, NaH Tepneubkuit 3GiMCHIOE eKCnepTHy MisnbHICTE Ta CniBnpaLoe i3
He[lep)aBHVMM aHaNITUYHUMY OpraHi3aLlisMu, 3okpema LieHTpoM nonitvko-npaBoBux pedopM.
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Amutpo Tepneubkuit

3aBifyBay Kadenpu KOHCTUTYLIAHOO NpaBa

HauioHansHoro yHisepcutety «Ofecbka topuanyHa akageMis»
KaHOWOAT PUANYHUX HAYK, LOLEHT

LISl PILUEHb KOHCTUTYLLIMHOTO CYLY YKPAIHM Y YACI:
TEOPETUYHI TA NPAKTU4YHI ACMEKTU

MpuHUMN NpaBoBOI BM3HAYEHOCTI YaCTO IHTEPNpPEeTYeTbCS HacaMmmnepes sSiK 3BepHeHa [0
33aKOHOAABLS BUMOra HiTKOCTI, 3p03YMiN0CTi, 0HO3HAYHOCTI # AOCTYNHOCTI HOPM NPaga, 0Co6NBO
TUX, WO BM3HAYAKOTb NPaBa, 060B'a3KM | BIANOBIAANbHICTL 0co6M [1-3]. Takui niaxif, He3Baxaum
Ha 3HAUYLWiCTb 3MiCTOBHOI, GOPManbHOi 1 NpoLenypHOi BWU3HAYEHOCTI, BAACHE HOPM MpaBa,
noTpebye HNU3KN BOKIMBUX YTOYHEHD.

[Mo-neplue, NPMHLMN NPaBOBOT BM3HAYEHOCTI He 0OMeXYETbCS NPABOTBOPYICTIO, LLO MEBHOI0
MIpOl0 € OCHOBOK PO3BMTKY MPABOBMX METOAIB, 3aBASKM SKVM HOPMW MpaBa pO3pPO6ASIOTH,
T/lyMauaTh Ta 3aCTOCOBYIOT [4, C. 43-45]. BinnosigHo, NpuHLMN NPaBOBOi BU3HAYEHOCTI NOLWMPIOE
CBOIO Aiil0 Ha BCi OpraHu Ta nocafoBux 0cCi6 ny6niyHol BNaam, yci rinkv AepxasHoi Bnaau. |,
SKLO 3aKOHOAABYA BAAA Ma€e 3a6e3MeUnTy HanexHy SKiCTb 3aKOHIB Ta iHLWMX NPABOBMX aKTIB,
AKi Hel NPUUMAIOTbCS, TO Bif, BUKOHABYOI Ta CYA0BOI BNaAM MPUHLMN NPABOBOI BM3HAYEHOCTI
BVMArae HeyX1abHOro 4OTPUMaHHS 3MiCTOBHOT, OPManbHOI 4 NpoLiedypPHOT BU3HAYEHOCT Nif, vac
30iNCHEHHS BYKOHABYO0-PO3MNOPSAYOI AiS/IbHOCTI Ta NPaBOCYALS.

Mo-apyre, CyTHICHY OCHOBY MPWHLMMY NPaBOBO| BU3HAYEHOCTI - CKNafHWKa BEpPXOBEHCTBA
npasa, Moro 060B'A3K0BOT YMOBM 11 KiHLEeBOro pesynbraty [5,c.90-91; 6, c. 53-59] - cTaHoBKTH ideq,
33 IKOK 3aKOH MOBWHEH BYTK 3p03YMINMM HACTINbKYM, a6U 3a6e3neynTr oci6, aKi NignafaloTs nig
70ro fito, 33c06aMy peryioBaHHS BNACHOT MOBEAIHKM Ta 3aXMCTY Bif CBABINIbHOrO BUKOPUCTAHHS
ny6niyHoi Bnaam [7,c.1-2]. KoHCcTUTY0BaHHS B yMOBaX NPaBoBOi AiMCHOCTI NPOCTOPY iHAMBILYaNbHOT
CBOGOAM | MeX 3AiACHEHHS Ny6niYHOT BNaamW Hemucme 6e3 nependadyBaHoCTi - OAHI€l 3 «<4eCcHOT»
BepxoBeHCTBa npasa (a rule-of-law virtue) [8, c. 2], onHiEl 3 HAMBAKMBILLIMX PeYer, AKY 04iKYI0Tb
noay Bif 3aKoHy [9, ¢. 38]. Pa3oM 3 TM 3B0AMTM NPUHLMN NPABOBOT BU3HAUEHOCTI A0 3HAYEHHS!
«3anobixHKa» HenepeadayvyBaHOro i NnLIe TOMY - CBABISILHOrO BUKOPUCTaHHS Ny6AIYHOI BNaAK,
BKpait He6e3mneyHo.




3aranom iiofm O4iKyioTb, LLLO IOPUANYHO 3HAYYLL pilieHHst MatoTb Gy TH 3 BUCOKOKO AMOBIPHICTIO
nepen6ayyBaHi i, BOAHOYAC, 3 BMCOKOK MMOBIPHICTIO MPUAHSTHIMU 3 MOpasTbHOT ToukM 30py. Ceteris
paribus, W0 BULLMM € CTyMNiHb Nepea6ayvyBaHOCTI, TO BULLMM A8 0COOM € LWaHC Pe3ysbTaTiBHO
CNNaHyBaTn BRacHe XwuTTs. |, ceteris paribus, WO BUWMUM € CTYMiHb MOPAIbHOI MPUAHATHOCTI
IOpVANYHO 3HAYYLMX PiLLEHb, TO BULLMM A8 0CO6U € LAHC 3p06UTU CNIAHOBAHE B TaKwit cnocié
KUTTS 33A0BINbHAM. Ake 0C06a 0uiKye GyTV 30ATHOIO MIaHyBaTW 3aaoBinbHe xuTTs [10, ¢. 25-
26].

OTxe, NPUHLMN NPaBOBOI BM3HAYEHOCTI He MOXe ChpWiAMATUCS ycynepey npesymnuii
CBO6OAM UM MpUHUMNY MoAcbkoi rigHocTi [9, ¢. 67] i nepenbadae mowyk 6anaHcy Mix
nepef6ayyBaHiCTIO Ta NPUAHATHICTIO. ByAyun NoB'A3aHUM i3 3aXMCTOM NEriTUMHUX OYiKyBaHb
0Co6K, BiH YTBOPIOE KOHLENTYasbHY LKany BWUMIpOBaHHS Ta 36anaHcyBaHHs GopManbHOT
Ta 3MiCTOBHOI CMpaBefMBOCTI, Ny6MIYHOro Ta MPUBATHOrO iHTepecy Mif Yac MPUAHATTS Ta
peanisalii BNagHux pilleHb.

HaBenieHi MipKyBaHHS, BBXAEMO, 3aKNalaloTb METOAOMONYHY OCHOBY BUPILIEHHS MWTaHb,
3yMOBAeHuX fieio pileHb KonctutyuinHoro Cyay Ykpainm (Hagani - KCY) y vaci.

Omxe, 3rigHo 3 4. 2 cT. 152 KoHctuTyuii Ykpainu piwenHs KCY pitoTb 3a nprHUMNOM ex nung,
TOGTO NPABOBUI aKT, BU3HAHMI HEKOHCTUTYLLIAHWM, BTPAYAE YNHHICTb i He Misra€e 3acToCyBaHHIO
3 S yxBaneHHs BianosigHoro piwerHs [11]. BogHodac KCY Brpasi BU3HAUNTU Y CBOEMY pilleHHI
MeBHW MOMEHT Y MaliGyTHbOMY, KOIM BU3HAHWI HEKOHCTUTYLAHAM aKT BTPATUTL YMHHICTb. TakuM
unHoM, okpemi pileHHs KCY, sk BUKIOUEHHS, MOXYTb AiSTV 33 NpUHLMMOM pro futuro.

KoHcTatoBaHui nigxia 3a6e3nevye nepen6ayyBaHicTb NPaBOBOro PErytoBaHHs, i NOLIMPEHN
y 6iNbLUOCTI KPaiH, Y IKUX PILLEHHS KOHCTUTYLIAHUX CyAiB CTBOPIOKOTL epekT erga omnes. BogHouac
Mawhke y BCiX Takmx KpaiHax 3a neBHUX 06CTaBuH nepefbdayeHa MoXIMBICTb 3aCTOCYBaHHS iHLLOMO
TeMMopasibHOro NpuHUMNY - ex tunc [12, ¢. 3-7; 13, ¢. 50-52]. 3aranom, aHanis KOHCTUTYLIRHO-
NPaBOBOrO PEryfioBaHHA Ta IOPUCAMKLIAHOT NPAKTVUKM 3aCBIAYYE 3anepeyeHHs LOrMaTuyHoro
NPOTUCTaBAEHHS MPUHLMMIB X NUNC - ex tunc Ha KOPUCTb iX BapiaTMBHOMO 3aCTOCYBaHHS. | came
MOX/IMBICTb OPraHiB KOHCTUTYLINHOI OPUCOMKLIT 06MpaTh y KOHKPETHIA CrpaBi ONTUManbHWiA
BapiaHT HabyBaE BUPILLIANBLHOMO 3HaueHHs [14, ¢. 1712].

Mokazosumenpuknag KoHctutyuinHoro Cyay Yroplumnku, akuitsrigHo 3nap.4 cT.45 opraniyHoro
3akoHy (cardinal act) 2011 poky HaflineHnin NOBHOBAKEHHSIM BIACTYNATM Bif 3arabHOro npaeua i
BW3HAYaTV TEMMOPasbHY Ait0 BAACHOMO PilLEHHS Y pasi, SKLLO Lie 3yMOBIeHO 3ax1cToM OCHOBHOMO
3aKoHy, 3abe3neyeHHsIM NPaBOBOI BU3HAYEHOCTi a60 0CO6MBO BXMBUM iHTEpPecoM Cy6'ekTa
3BepHeHHs y cripasi [15).

YTiM, vacTile KOHCTUTYLiAHI CyOu He MaloTb AWUCKPeLl WoJo 3acTOCYBaHHS MPUHLMMAY ex
tunc, OCKiNbKI TaKi BUMALKM expressis verbis BU3HAUYeHi Ha PiBHI KOHCTUTYLT Ta/abo 3aKoHy npo
KOHCTUTYLiRHUIA cyn (An6aia, Icnadia, Monbuwa, Moptyranis, Pymysia, CnosauunHa, CrnoseHis,
Yexia Towo).

B YkpaiHi Tak camo nepen6ayeHo 3acTocyBaHHs NpuHUMNY ex tunc o piwenb KCY, ogHak He
KoHcTutyuieto Ykpaitu a6o 3akoHoMm Ykpainu Big 13.07.2017 No2136-VIIl «Mpo KoHcTuTyLinHni
Cyn YkpaiHu», a npouecyansHiM 3akoHoaascTsoM (n. 1.3 ¢r.320 MK Yxpainu; n.14.5 c1. 361 KAC
Ykpainu; n.14. 3 1. 423 UMK Ykpaitm n. 1.3 c1. 459 KMNK Ykpainm).




AHaNI3 303HAYEHUX MOJI0XKEeHb 6e33anepeyHo [OBOAMUTD, WO B TAKWI CMOCi6 napnameHT
MaB Ha MeTi 3a6e3neynT MOXNUBICTb BIfHOBUTU IOPUAMYHMI CTAH, sKuii nepenysas (He)
30CTOCYBAHHIO CYAOM MPY BUPILLeHHI CIPABM NPABOBOro aKTA (i0ro MoJIOXKEeHHS), BUSHAHOIO y
noganswomy KCY (He)koHcTuTyLiitHUM.

Yu BIiANOBIAAE MO CyTi TakMM NiAXig NPUHLMMY NPaBOBOT BU3HAYEHOCTI, afKe 06MeXYeTbCs
O[VWH i3 MOr0 CKNALHUKIB - res judicata? 3Baxaloun Ha HaBeLeHi BULLE MiPKYBaHHS, NepeKoHaHi -
BiZNOBIOAE, OCKiNbKY 3a6e3neuye 3MiCTOBHY, a He pOpMasbHY CNpaBenIMBICTb, a nepeadadyBaHicTb
npaBa He € TOTOXHOW 6e3KapHOCTi Bnaau. ToMy annema «nepefbadyBaHicTb — NPUAHATHICTb»
Ma€ BWPILLYBATWCS Ha KOPWUCTb OCTaHHboi. [lo pedi, we Kenb3eH 3a3HauyaB npo HeOOXigHiCTb
nepenéadunTu y BUHATKOBMX BUNAAKAX PETPOAKTUBHUI edeKT pilleHb KOHCTUTYLiHMX cyais [16,
c.14].

UM € NPUAHSTHAM KOHCTWUTYOBAHWUA MAcliTab 3acTOCYBaHHS MPUHLMMY ex tunc B acmekTi
36anaHcyBaHHs Ny6aiYHOro Ta NpuBaTHoro iHTepecy? Monpu MOXAMBICTb BCTAHOBAEHHS 3HAYHOT
KINbKOCTI  6ifbLL KOPCTKMX OOMEXEHb, HEMAE MiACTaB CTBEPMAXKYBATW, WO MPOLECYaNbHAM
33aKOHOAABCTBOM 3aKpinieHo 6e3yMOBHWI Neperns ycix 0CTaTOUHMX CYAOBYMX PilleHb, Y IKUX CyL,
(He)3acTocyBaB NPaBOBMI aKT (MO0 MONOXKEHHS), BU3HAHMIA Y MOAANBLIOMY (HE)KOHCTUTYLIAHUM.
HaBnaku, sk yMOBW ON4 iHILiOBAaHHS NPOBaKEHHS 33 BUKIOYHUMM 06CTaBMHAMM HOPMATUBHO
BCTAHOB/IEHO 06MEXEHHS Y Yaci, 3a KOIOM 0Cib Ta, 3a 3arasibHM NPaBWIIoM, 3aCTEPEXEHHS W00
BMKOHAHHS OCTATOYHOrO CYIOBOTO PilieHHS (EAMHE BUKIIOYEHHS — KPUMIHANIbHE NPOBAKEHHS).
[HaKLLe Kaxyuu, nepenbayeHi po3yMHi 3ano6ixKHUKM A1 LOTPUMAHHSAM He0OXiAHOro 6anaHcy Mix
ny6iYHUM Ta NPUBATHWM iHTEPECOM.

HapeluTi,un 3a6e3neuyeTbes Ha NPaKTUL BflaCHE Nepernsa 0CTaTouHUX CyO0BMX pilleHbYepe3
BCTAHOBNEHY (HE)KOHCTUTYLIHICTL MPABOBOro akTa (MOro MonoxeHHs)? Yxe cama nocTaHoBKa
TaKoro nuTaHHs de lege lata € HENPUAHATHOO | MOPYLUYE MPUHLMIM NPABOBOT BU3HAUEHOCTI. Ake
33aKOHY NPUTaMaHHa BUMOra perynspHoro LOTPUMAaHHS, OCKiNbKy 6€3 Lboro aTpubyTy BiH HABPSL,
UM MOXe B3arasli imeHyBaTucs 3akoHoM [17,¢. 110], a rapanTist fji 3aKOHIB € MOPOXKHIM 3BYKOM, AKLLO
6 cama [iepKaBa 3BibHSIACA Bif, NiAKOPEHHS UMM 3aKoHam [18, ¢. 203].

Bapro 3a3HaunTy, wo 3rigHo 3 4.1 cT. 150 Ta cT. 151-2 KoHcTuTyLii YKpaiHv NoBHOBXEHHSMM
MOCTAHOBASTY PilleHHs 3 edeKToM erga omnes WOAo (He)KOHCTUTYLINHOCTI MPaBOBUX aKTiB
Hapineqnin nuwe KCY. Cyam cuctemn cynoycTpoto BifNOBIAHO [0 MOMOXEHb NMPOLECcyanbHOro
3aKOHOABCTBA BrPaBi MOCTAHOBAATM pilleHHs MNP0 (HE)KOHCTUTYLAHICTL MPaBOBMX aKTIB,
AKi MatoTb edeKT inter partes (EQVHWN BUHATOK — KpWUMiHaIbHE NPOBAMLKEHHS). Y Takuid cnoci6
KoHcTuTyLi€to YkpaiHy Ta npoLecyasbHM 3akoHOAABCTBOM BCTAHOBJIEHO CNPOCTOBHY Mpe3yMriLilo
KOHCTWUTYLIMHOCTi NPAaBOBMX aKTIB.

3 HaBeAeHVx NpuurH noaoxeHHs n. 1 4.3 cr. 320 MK Ykpainu; n.14.5 ct. 361 KAC Ykpaiuu; n.
1y4.3 c1.423 UNK Ykpainm n. 1 4. 3 c1. 459 KIK Ykpainu € Takumu, wo signosigatots KoHCTUTywi
Ykpaitv, oku Le He Byae CnpocToBaHe pilleHHsM erga omnes, abo inter partes. B octaHHbOMy
BMNafKy CYL CUCTEMM CYL0YCTPOLO MaE iHiLjloBaTh BHeceHHs [0 KCY KOHCTUTYLiAHOrO nofaHHs y
3B'AI3KY i3 KOHKpeTHOt cyaoBoto crpaBoto. OkpiM Toro, BepxosHuii Cyn HafineHni NoOBHOBaXKEHHSIM
BHecTn 0o KCY KoHCTUTYLiHEe NOAaHHS WOA0 BiANOBIAHOCTI 3a3HaueHNX NofioxeHb KoHCTUTYLT
YKpainn 6e3BigHOCHO 0 6yAb-SKOI KOHKPETHOT CyA0BOT CNpaBy.




He BigoMo oaHOro BUNaaKy, konu 6 cyn cMcTeMu CyAoyCTPOK MpsIMO Ta YiTKO BKa3aB Ha
CYNepeyYHicTb 3a3HayeHnx nonoxeHb KoHcTutyuii Ykpainu. Tak camo xofeH cy6'ekT npaBa Ha
KOHCTWUTYLIMHE NOAAHHS [oTenep He iHiLiloBaB MPOBA[KEHHS Y Cnpasi LOAO BiAMOBILHOCTI
3a3HaueHux NonoxeHb KoHcTUTywii Ykpaiku.

TuM He MeHLL, aHai3 NPABO3ACTOCOBHOI NPAKTUKM 3ACBIRYYE, WO Yepe3 BCTaHOBJIEHY (He)
KOHCTUTYWiAHICTb NPABOBOro akTa (0ro nosoXeHHs) BAACHE Nepernas OCTATOYHUX CY[OBUX
pilweHb fgoTenep He Bif6yBaBcs.

€avHolo $opManizoBaHOIO NMPUYMHOK TaKOro CTaHy peyen € Toi O4eBUOHUA GaKT, Wwo Y. 2
ct. 152 KoHcTutyuii Ykpaitu He nepef6ayae 3acTtocyBaHHs NpuHLMnY ex tunc fo piwens KCY.
MpoTe uM 3acBigyye Taka NPaABO3aCcTOCOBHA NPAKTUKA LOTPUMAHHS 3MICTOBHOI, GOPMAbHOI 7
npoLenypHOi BU3HAYEHOCTI Npy 34iMCHeHHI npaBocynas?

HenpuitHaTHiCTb cuTyauii, WO cknanacs, ocobnMBO BUPA3HO MPOSIBASETHCS Y KOHTEKCT
3anpoBaKeHHs B YKPaiHi Takoro HOBITHbOIO IOPUAMYHOIO 3acoby 3axucTy cy6cupaiapHoro Ta
BMKJ/IIOYHOTO XapaKTepy, SKuii SBASE CO60I0 KOHCTUTYLINHA CKapra.

Cy6'ekT NpaBa Ha KOHCTUTYLIAHY ckapry - ¢i3nyHa ocoba abo opuanyHa 0coba NpUBATHOrO
npaga, - BUYepnaBLUM YCi iHLLi 3aC06M IOPUAMYHOIO 3aXMCTY, BUKOHABLUM HALCKIAAHI BUMOTY Npy
CKNAfaHHI | 06IPYHTYBAHHI KOHCTUTYLLIAHOT CKapru, He Moxe AOMOrTUCS Nepernsfy 0CTaToYHOro
CYA0BOrO PiLLEHHS MO CBOIM CNpaBi, y SKOMy CyA0M 6y10 3aCTOCOBAHO BU3HAHWMI 3a MO0 CKaproto
HEKOHCTUTYLHMM 3aKoH YKpaiHu (abo 7oro okpeme nonoxerHs). Bcyneped GesnocepenHii
BKa3iBLI Ha TaKy MOXJ/IMBICTb Y NPOLLeCyanbHOMY 3aKOHOABCTBI YKpaiHu.

CucTemMHo Ta paLioHa bHO OLHIOYM YCi YNHHWKY, SKi 3yMOBMM GOPMYBAHHS Ta aGCOMOTHY
He3MIHHICTb TaKol MpPaB03aCTOCOBHOT MPAKTUKM, BBAXAEMO MOXJIMBMM HAros0CUTU Ha [OBOX
BapiaHTax PO3B'A3aHHS KOHCTATOBAHOI MPO6AEMU.

Mo-nepuwe, ipetbcs npo 3BepHeHHs Ao KCY wono BupileHHs NUTAHHS Npo BiAMNOBIAHICTD
Kowcrtutyuii Ykpainm (3okpema u. 1 1. 8 1a u. 2 ct. 152 Konctutywii Ykpainu) nonowenb n. 14. 3
1. 320 I'TIK Ykpdinu; n.14.5 c1. 361 KAC Ykpaiuu; n.14. 3 c1. 423 UK Ykpaium n. 1 4. 3 c1. 459
KIK Ykpaium.

Mo-gpyre, ao Kouctutyuii Ykpaium, 3akoHy Ykpaium Big 13.07.2017 Ne 2136-VIII «[lpo
Konctutyuiinnii Cyn Ykpainu», a Takox npouecyanbHoOro 3aKkOHOAABCTBA MAKOTb 6YTH BHECEH]
y3rogeHi 3Mitu wogo Aii'y yaci aktis KCY B yinomy ta (a60) o0 pileHb 3a KOHCTUTYLiHUMM
ckapramy 30kpema. BBaxkaemo, Taki 3MiHM MAIOTb YiTKO TA 0JHO3HAYHO 3AKPINUTH 3ACTOCYBAHHS
Y BUKJIIOYHUX BUNAAKAX o0 piweHb KCY, aknmmu BCTAHOBAEHO (HE)KOHCTUTYLiAHICTL NPABOBUX
QKTIiB BULYMX OPTaHIB AEPXABHOI BNAAM, TEMIOPALHOIO MPUHLMMY eX tunc. B ocHoBy Takux
3MiH Ma€ 6yT1 NOKNA[EHO 6aNaHC MK nepef6ayyBaHICTIO TG NPUAHATHICTIO, MK My6aiYHUM Ta
NPUBATHUM iHTEPECOM.
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THE EFFECT OF JUDGMENTS PASSED BY THE CONSTITUTIONAL COURT OF UKRAINE
OVER TIME: THEORETICAL AND PRACTICAL ASPECTS

The principle of legal certainty may not be perceived contrary to the presumption of liberty or the
principle of human dignity and requires the search for balance between unpredictability and acceptability.
Being related to the protection of a person’s legitimate expectations, the legal certainty principle creates
a conceptual scale for measuring and balancing formal and substantive justice, public and private interest
during government decision-making and implementation.

Holding this view, the author analyses issues that have shaped over time under the effect of judgments
of the Constitutional Court of Ukraine and explains their possible solutions.

In particular, the analysis of the practice of law enforcement unequivocally indicates that despite
the fact that procedural legislation acts unambiguously enshrine the determined (un)constitutionality of
the statutory instrument which was (not) applied by the court at the time of case consideration as an
exceptional reason for reviewing final court judgments, actual substantive review of such cases has not
occurred before.

The only reason for this is that contrary to the procedural legislation, the Constitution of Ukraine does
not provide for the application of ex tunc principle to judgments passed by the Constitutional Court of
Ukraine.

By systematically and rationally assessing all factors that contributed to the formation and absolute
consistency of the practice of law enforcement, the author offers possible solutions to the stated issues.
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Bonopmmup Kpasuyk,
cynas Bepxosroro Cypy B KacauinHoMy agMiHicTpaTUBHOMY Cyfi,
LOKTOP IOPUANYHIX HAYK, Npodecop

HEKOHCTUTYLIMHICTb 3AKOHY K MIACTABA NEPErNAAY CYA,0BOr0
PILLEHHSA 3A BUKJTIOYHUMU OBCTABUHAMU

HeKOHCTUTYLIMHICTb 3aKOHY, 3aCTOCOBAHOrO CyAOM AAS BWPILUEHHS CMpaBK, BCTAHOBMEHA
3rofoM pieHHsM Korctutyuiisoro Cyay YkpaiHu, CBiguuTb Npo Te, WO cnpasy 6yno BUpILLEHO
He y BignosigHocTi Ao KoHcTutyuii Yrpainn. Cama us o6CTaBrHa AVCKPEANTYE CYL0BE PillleHHS.
[icHo, U MOXHa BBXKATV CPaBeAIMBIM PILLEHHS, K FPYHTYETbCS HA HEKOHCTUTYLIAHOMY aKTi?

ALMiHiCTpaTVBHE NpoLiecyanbHe 3aKOHOAABCTBO YKPAiHW, Ha BiAMIiHY Bif 6araTbox KpaiH,
BM3HAE L0 06CTABMHY BUK/IOYHOIO MIACTaBOO AS nepernsdy CynoBoro pileHHs. OpHak ii
3aCTOCYBaHHS Ha NPaKTULLi YACTO BUKINKAE TPYAHOLL.

BinnosiaHo o cT.152 KoHcTuTywii YkpaiHu 3aKoHM Ta iHLi akTy 3a pileHHsM KOHCTUTYLiHOTO
Cyny YKpaiHu BW3HAOTbCS HEKOHCTUTYLIMHUMM MOBHICTIO Y/ B OKPEMI YACTUHI, SKLLO BOHM He




BiZNoBiAaloTb KoHCTUTYLT YKpaiHi abo aKiwo 6yna nopylueHa BctaHosneHa KoHcTuTyuieio Ykpainm
npoLeaypa ix po3rnsay, yxaneHHs a6o HabpaHHs HUMMU YMHHOCTI.

3aKOHM, iHLWi aKkTK abo iX OKpeMi MONOXEHHS, WO BU3HAHI HEKOHCTUTYLIAHWMY, BTpaYaloTb
UMHHICTb 3 AHe yxBaneHHs KonctutyuinHum Cynom YKpaiHW pilieHHst npo iX HeKOHCTUTYLIAHICT,
AKLLO iHLIe He BCTAHOB/EHO CAMUM DILLEHHAM, afle He paHille OHs NOro yxsaneHHs. (AHanoriuHy
HopMy nepea6adeHo ct. 91 3akoHy Ykpainu «[Mpo KoHctutyuinHnin Cyn YKpainu»).

MatepiasbHa UM MopanbHa LWKOA], 3aBAaHa Qi3nuHMM abo pUANYHUM 0CO6aM aKTaMmu i
LMW, LLO BU3HAHI HEKOHCTUTYLIHUMM, BILLIKOLOBYETHCS AEPXKABOI Y BCTAHOB/IEHOMY 3aKOHOM
NOPSAKY.

BinnosigHo fo nyHkTy 1 wactmhm n'atoi crarti 361 KAC YkpaiHu nigctaBoto nepernsf,
CYL,OBUX PilleHb Y 3B'A3KY 3 BUKJIIOYHUMM 06CTaBMHAMM € BCTaHOBEHHS KoHCTUTYLinHUM Cynom
YKPAIHW HEKOHCTUTYLIMHOCTI (KOHCTUTYLIAHOCTI) 3aKOHY, HLIOMO MPaBOBOro akTa Yu ix OKPemMoro
MOJIOXEHHS, 3aCTOCOBAHOMO (He 3aCTOCOBAHOMO) CYAOM MPW BUPILLEHHI CMPaBH, AKLLO PilleHHs
Cyqy Lie He BUKOHaHe,

BepxosHuit Cyn y noctarosi sig 1712.2019 y cnpasi N°808/2492/18 3a3HauwB, WO pilleHHs!
KoncTutyuinHoro Cyny YkpaiHu He 3MiHIOE NPaBOBOrO perynioBaHHs CMipHUX NPaBOBILHOCUH Ta
He A0BOAMTb GaKTy AOMYLLEHHS CYAOM NOMUAKM Mif Yac PO3B's3aHHS cnopy. Ha yac BUHUKHEHHS
CMIpHUX MPaBOBIOHOCMH Ta YXBaNEHHS PilleHHS CyAOM 3aKOH OyB YMHHUM Ta Mignsras
3aCTOCYBaHHIO.

Y it xxe noctaHosi BepxosHuit Cyn, 3BepHyY yBary Ha Te, Wo i3 TeKCTy iMnepaTuBHMX Npunncis
nyHKTYy 1 yactunu n'stoi ctarti 361 KAC B6auyaeThes, Wwo BctaHoBneHa KoHctuTyuininm Cynom
YKPATHN HEKOHCTUTYLIAHICTL (KOHCTUTYLMHICTL) 3aKOHY, iHLLOTO MPABOBOr0 aKTa Y iX OKPEMoro
MOJIOXEHHS, 33CTOCOBAHOTO (He 3aCTOCOBAHOIO) CYAOM Y MPOLEC PO3B'A3aHHs CrpaBm Moxe 6yTu
niACTaBoK AN5 Nepernsay PilleHHs 30 BUKTIOYHUMM 06CTABUHAMM TiNbKY, SIKLO PiLLeHHs Cyay Lye
He BuKoHaHe. Konerisi cyaniB AiflNa BUCHOBKY, WO B CUTYaLl, ika € NPeaMeToM AOCNIOXEHHS,
PILLEHHS HE MOXE BBAXATWUCb HEBMKOHAHMM B KOHTEKCTI MPUANCIB MYHKTY 1 YacTuHM N'aToi CTaTTi
361 KAC, ocKinibKu piLLieHHS, Lo Ha6paio 3aKOHHOI CIW, SKUM Y 3040BOIEHHI M030BY BiiMOBJIEHO,
He nepen6ayae NPUMYyCcoOBOroO BUKOHAHHSI.

Y nocrawosi Big 25.07.2019 y cnpasi N2804/3790/17 BepxosHuit Cyn BUCIIOBMB NpaBoBy
no3uLito Npo Te, Wo piteHHs KoHctutyuinHoro Cyay YkpaiHv Ha cnipHi NpaBoBiAHOCKHM He MOXe
BIJIMHYTY, OCKINbKY TaKi BUHWKAW [O NMPUAHATTS 3a3HaueHoro pileHHs KoHctutyuinHoro Cyny
YkpaiHu, @ OCTaHHE He MICTUTb MOOXeEHb, SIKi 6 NOLWMPIOBANM MOr0 Ail0 Ha NPaBOBIAHOCUHM, LLO
BVHVKM [0 HABPAHHS HAM YWMHHOCTI.

TakuM umHoM, 3aranbHui nipxin BepxosHoro Cypy He BW3HAa€e mpaBa Ha neperiss 3a
BUKJIOYHMMI 0BCTaBMHAMU CYL0BUX PillieHb 3 TPbOX MPUYMH:

- HaMOMEHT yXBaJleHHsl CyA0BUX pillleHb HOPMa 3aKOHY, 3r040M BI3HAHA HEKOHCTUTYLLIMHOLO,
6yna YMHHOI;

- piU.IeHHﬂ He MiANaranv BUKOHAHHIO,

- nepernag pilleHb 3a Takux niAcTas nopyLUYe NPMHLLAM NPaBOBOI BU3HadYeHoCTi (res judicata).




MpoTe, ofHa 3 Konerin CynaiB BBAXAE, Wo 3acTocyBaHHs HopMu n. 1u. 5 c1. 361 KAC Ykpaitu
Y BULLEHABEAEHMX CNPaBaX YHEMOX/MBMIOE ePeKTUBHUA 3aXMCT Ta MOHOBEHHS MpPaB 0Co6Y,
AKi/ BIIMOBJ/IEHO Yy 3a[,0BOJIEHHI MO30BY BHAC/ILOK 3aCTOCYBAHHS 3aKOHY, BU3HAHOTO 3r0[40M
HEKOHCTUTYUiIHMM. 3 ornagy Ha ue, yxsanow Big 14.05.2020 y cnpasi N°808/1628/18 6Gyno
335B/1EHO NP0 HaMIp BiACTYNWTU Bif, NPABOBUX BUCHOBKIB, BUKNAAEHWX Y HAaBeLEHUX BULLE CYL0BUX
piLLeHHsIX, Ta NepefaHo CrpaBy Ha po3rnsg ob'efHaHoi nanati KacauiinHoro agMiHicTpaTuBHOro
cyny y cknafii Bepxosroro Cyny.

KniouoBMM NpaBoBUM MUTAHHAM, LLO MOTpebye pO3B'A3KY, € 3aCTOCYBaHHA 4. 2 cT. 152
KoHctutywii (cT. 91 3akoHy Ykpaitu «Mpo KoHctutyuinHmin Cyn Ykpainme) y B3a€mMo38'a3ky 3 1. 1 y.
4 c1.361 KAC Ykpainu:

(a) BUKNIOYHI 06CTABUHN IK BUHATOK 3 NPUHLMUNY IOPUANYHOT BUSHAYEHOCTI

Konerig cynaiB BUXOAMNA 3 TOO, WO IHCTUTYT BUKOYHKX 06CTaBWH Ma€ Ha MeTi 3a6e3neyeHHs
nepernsgy CyAoBUX PilleHb, yXBaNeHNX 3 MOPYLUEHHSMY, L0 Mau CyTTEBUI BM/IMB HA BUPILLEHHS
cnpaeu. BU3HaHHS 3aKOHY HEKOHCTUTYLAHNM, He 3aCTOCYBaHHS CYJOM KOHCTUTYLIIHOMO 3aKOHY,
3M10YMHHI Lii cyaai, nopyLeHHs YKpaiHoK MixHapOoAHMX 3060B'93aHb Mif, Yac BUPILLIEHHS CNpaBw
CY[IOM - yCe Lie CBifUMTb NPO NOMUIIKY 3 6OKY fepxaBu Ta NigpuBae [oBipy A0 CYA0BOro PillieHHs.

CycninbHWi iHTEpecC B yCyHEeHHI CyMHIBY Y 3aKOHHOCTi Ta 06rPYHTOBAHOCTI CYA0BOIO PillieHHs!
nepeBaXae Haf CYCMiNbHAM IHTEPECOM, LLO BUSABASETLCS Y AOTPUMAHHI NPUHLMMY OPUONYHOI
BM3HAYeHOCTI (res judicata). Y pasi KOHKYpPeHLii Mk NPaBUIbHUM i CTAGiNbHUM Nepesary cnig
HafaBaTy NepLIoMmy.

LLlo6 ycyHyTV Lieit CyMHIB, CyA0Be pillieHHs!, HaBiTb Te, L0 HA6PaN0 3aKOHHOI C1Y, MOXe GyTH
NeperfisiHyTe 3a 3asgBOK0 YYaCHWKa CrpaBu abo iHLWOI 3auikaBNeHOi 0Co6M, SKILO Cyh, BUPIWMB
NWUTaHHS Npo ix Npasa, cB060aK, iIHTEpPeCH Yu 060B'S3KM.

3aCTOCyBaHHs MPUHLMMY IOPUAMYHOI BMU3HAYEHOCTI LOKNAAHO PO3POGIEHO Y MpaKTULi
€BponeficbKoro cyay 3 npas NoauHy. Liei nprHumMn cnpsamMoBaHuin Hacamnepeq, Ha 3anobiraHHs
nepernsay CyAoByX pilleHb, Lo Habpanu 3aKOHHOI C1AY, 3 iHiLiaTuBY Aepxasu. HatoMmicTb, HeMae
peneBaHTHOI NPaKTWKK, Ska 6 06MexyBana npaBo MOAMHW iHILiOBATU Neperns CyA0BOro pilleHHs,
yXBas1IeHOr0 BHAC/A0K CYTTEBUX MOMWIIOK 3 6OKY [iepxaB, 30Kpema TaKyIX, Sk HEKOHCTUTYLiAHICTb
3aKOHY.

MipkyBanHs €CMJT o npuHUMAY IOPUAWMYHOI BU3HAYEHOCTI CHOpMynboBaHi y 6araTbox
cnpasax, ane rpyHTYIOTbCs Ha OAHAKOoBVX niaxodax. [ns npuknagy, y cnpasi «XpucToB npoTu
Ykpainu» (Khristov v. Ukraine, 3assa Ne 24465/04, piwenns sig 19 notoro 2009 poky), uen Cya
3a3HaumBe:

«34. TpuHLUMN topWANYHOT BU3HAUEHOCTI BUMArae noearv fo npuHumny res judicata ... To61o
noBaru 40 0CTaTOYHOrO PilleHHs cydy. 3rifHO 3 UMM NMPUHLMMNOM XOOHA CTOPOHA He MaE npasa
BMMAraTty nepernsgy oCcTaTouHoro Ta 060B'S3K0BOr0 [0 BUKOHAHHS PilLeHHs Cyay JuLLe 3 OHIE0
METOL0 - JOMOr TUCSl MOBTOPHOIO PO3r/sify Ta BUHECEHHS HOBOTO pillieHHs y cripasi. [ToBHOBAXEHHS




CYAIB BWLLOrO PIBHA 3 Meperngny MalTb 34IMCHIOBATUACS LNS BUNPABIEHHS CYO0BUX NMOMUIOK i
HeOoAiKiB, @ He 331115 HOBOIO PO3rAsay Cnpasu. Taky KOHTPObHY GYHKLIO He Cif po3rnsaaTy K
3aMaCKOBaHe OCKapXeHHS, i cama JLie MMOBIPHICTb iCHYBaHHS ABOX AYyMOK CTOCOBHO NpeAMeTa
crnopy He Moxe 6yTW MiACTABOKO A/19 HOBOrO PO3rngay cnpasu. Bioxid Big LbOro npuHUMny
MOXJIMBWI JIULLE TOZ, KOMU LbOro BUMAratoThb BiZNOBiAHI BAroMi it Henepe6opHi 06CTaBuHM (auB.
cnpasy «Ps6ux npotu Pocii» (Ryabykh v. Russia), N 52854/39, n.52, ECHR 2003-IX)».

Omxe, ECTJT ponyckae Bigxig Bif NPUHLMNY OPUANYHOT BUSHAYEHOCTI K BUHATOK, SKLLO ANs
LIbOro € NeBHi 06¢TaBnHK. [epeniky Lnx 06¢TaBuH y npaktvui €CMJ1 He cdopMoBaHO - Lie MUTaHHs
HaLioHaNbHOro 3aKoHoAaBCTBA. KoxHa fiepykaBa cCaMOCTIMHO BUSHAYAE SIKi Came 06CTaBYHN MOXYTb
6yTv niacTaBoto Ans nepernsfy cynosoro pienHs. Mpote €CMJT fae ix skicHy xapakTepucTuky:
BOHM MOBWHHI By ICTOTHAMM Ta NEPEKOHUBYMMU.

Oxpim Toro, y gonosigi N° 512/2009 CDLAD(2011)003rev «BepxoBeHCTBO npasay, CXBANEHi
Beneuincbkoio Komicieio Ha 86-My nneHapHoMy 3acifaqHi (BeHeuis, 25-26 6epesHa 2011 poky),
3a3HaYeHO, WO CUCTeMU, e ICHYE MOXMBICTb CKAaCOBYBATU OCTATOUHI PillieHHs], He 6a3ylounch Npu
LbOMY Ha 6e3CnipHKX NigcTaBax My6aiYHOro iHTepecy, Ta siki AONYyCKaloTb HEeBU3HAYEHICTb Y Yadi,
HECYMICHi 3 MPUHLMMOM IOPUANYHOT BU3HAYEHOCTI (. 46).

BukiouHi 06CTaBuHK, 30KpeMa Taki, K HEKOHCTUTYLIMHICTb 3aKOHY, 3aCTOCOBAaHOro nif
Yac BUPILLEHHS CMpaBu, € came TUMKU 6e3CMipHUMM MiACTaBaMy, SKi NMOBHICTIO Y3roAXyoTbes 3
ny6niYHUM iHTEPECOM.

MpaBoBa Mpvpofa BUKIOYHUX 06CTaBUH, Npo siki AdeTbes y u. 5 ¢t 361 KAC Ykpaihu,
BUSIBNSETHCS BXE Y CaMil iX Ha3Bi. X BUKIOUHICTb CBIAYNTb NPO T€, L0 BOHM € BUHATKOM 3 NPUHLMNY
opUONYHOT BU3HAYEHOCTI. BUHUKHEHHS LMx 06CTaBWH 3 [OCTAaTHIM CTyNeHeM MepeKoHMMBOCTI
CTaBWTb Mif, CYMHIB 3aKOHHICTb CYJOBOrO PiLLEHHS, L0 HE Y3roAXYETbCS Hi 3 My6AIYHUM iHTepecoM,
KM yOCOBJTI0E AEPXaBa, Hi 3 NPVUBATHUM IHTEPECOM CTOPIH, i € MiACTaBOO ANS 0o nepernsay 3a
3a5B0I0 3aLiKaBIeHOT 0CO6M.

OTxe, nepernsg CnpaBy 3a BUK/TIIOYHUMK 06CTaBUHAMK, nepepbayeHnmn u. 5 ct. 361 KAC
YKpaiHu, He CynepeunTb NpUHLMMY I0PUANYHOT BU3HAYEHOCTI (res judicata) Ta y3romkyeTbes 3
npaxTukoto €CTJ1.

(6) piweHHs, siKi € npeaMeTOM nepernsgy

BinnosigHo 4o u.1ct. 361 KAC YkpaiHu 3a BUKIIOUHUMM 06CTaBUHAMM MOXe By TV MepernisiHyTo
Cy[OBe PilUeHHSs, SKUM 3akiHYeHO pO3rnsf Crpasu i sike Habpano 3aKoHHOI cuaM. 3a3HaveHe
MNOOXeHHsS Nepen6adac NuLLe Asi BUMOrU [0 PilleHHs, sike Moxe 6yTu nepernaHyTo: (1) pilieHHs
3aKiHuye po3rnag cnpasy; (2) pilueHHs HABPaNo 3aKOHHOT CUAK.

BinnosigHo 1o y.1cT.245 KAC YkpaiHv npw BUpILLEHHI CMpaBm Mo CyTi Cy MOXe 33A0BObHUATH
NO30B NOBHICTIO 260 YaCTKOBO YU BIAMOBUTY B 10r0 33J0BOSIEHHI NOBHICTIO a60 YaCTKOBO.

Yei uji pilueHHs, ki Habpann 3aKOHHOT CUKM MOXYTb ByTU NpeaMeToM neperaisay. 3akoH He
[a€ MiAcTaB BBaXaru, WO € AKiCb BUAM CYAO0BVX pillleHb, ki He Moxe 6yTu nepernsHyTo. OTxe,
PiLLEHHS, IKUM Y 33[J0BOJIEHH] MO30BY BiAMOBIIEHO, MOXYTb Gy TV NPeLMEeTOM Nepersay Tak camo,




K | PILLEHHS, IKMM N030B 33[,0BOJIEHO.

MMipctaBoto nepernsgy Takwx piweHb 33 m. 1 4. 5 ct. 361 KAC YkpaiHu € BCTaHoBneHa
KoHctutyuintmnm Cynom YKpaiHu HeKOHCTUTYLLIAHICTb (KOHCTUTYLIAHICTb) 3aKOHY, iHLOT0 NPaBOoBOro
aKTa un ix OKPeMOro NosIoKeHHS, 3aCTOCOBAHOrO (He 3aCTOCOBAHOr0) CYAOM NPY BUPILLEHHI Cnipasy,
SKLLO PilLleHHs Cyay Lie He BUKOHaHe.

OTe, MOXHA BUAINNTY Taki yMOBW Nepernsy 3a Li€lo NigcTaBoio:

- HEKOHCTUTYLIMHICTb (KOHCTUTYLIHICTb) HOPMATUBHO-NPABOBOTO aKTa YM MOTO OKPEMOro
MNOSIOXKEHHS;

- 3aCTOCYBaHHS (He 3aCTOCYBaHHS) TAKOro akTa y Crnpasi;
- PiLUEHHs Cyay Y TaKin CnpaBsi He BUKOHaHe.

Y nocraHosi BepxosHoro Cymy sig 17.12.2019 y cnpasi N°808/2492/18 chopmynbosaHo
BWCHOBOK MPO Te, LU0 He MOXE BBKATUCb HEBMKOHAHMM B KOHTEKCTI MPUMMCIB NYHKTY 1 yacTuHK
n'atoi ctarTi 361 KAC, pieHHs, Wo Ha6pano 3aKoHHOI CUM, SKUM Yy 33[0BOJIEHHI MO30BY
BiZIMOB/IEHO, OCKiIbKM BOHO He Nepefbadae NpUMyCcoBOro BUKOHAHHSI.

Take TNyMayeHHs MPU3BOAMTL [0 TOrO, WO 0C063, K Y 3340BOSIEHHI NO30BY BiAMOBAEHO
(no3mBay), dakTMUHO MO36aBNAETHCA MpaBa Ha nNepernag pilleHHs 3 MiACTaB BU3HAHHS
HEKOHCTUTYLLIHUM 3aKOHY, 3aCTOCOBaHOro B ii cnpaBi. Lle cTocyeTbcs HaBiTh no3wsava, sk
MPOWVILIOB YCi IHCTaHLiT B CyAaXx 3arajbHOi FOPUCAMKLIT, 3BEPHYBCS 3 KOHCTUTYLIMHOI CKaprowo 0
KoncTutyuitHoro Cyay YkpaiHu i fOMircs BU3HaHHS 3aKOHY HEKOHCTUTYLiHIMM — 32 TAKOrO MiAX0ay
BiH He MOXe PO3paxoByBaTh Ha Mepernsf pilleHHs. IHCTUTYT nepernsay CnpaBu 3a BUKIIIOYHUX
06CTaBVH GaKTUYHO NepecTaEe AisaTyh i BTpayae NpakTUUHE 3HAUEHHS.

HatoMmicTb rpaMatiuHe TayMadeHHs CI0BOCTIONYYEHHS «SIKLWO PiLIeHHS CYAY e He BUKOHaHe»
[aE MiOCTaBu ANS BMCHOBKY, WO MAETbCA NP0 PilleHHs, AKe MiAnarae BMKOHaHHIO (To6TO
PE30/IIOTUBHA YACTMHA PILeHHS MICTUTb 3060B'A3aHHA BUMHUTW MEBHY [il0, YXBANMTH DilEHHS,
CMNATMTY TPOLL TOLLLO), ale Ha MOMEHT MOAaHHs 3aAB1 NPO Neperns/ BOHO He BUKOHaHe (uie He
BMKOHAHO).

BUKOHaHHIO NigNSraioTh MLe CyA0BI PilleHHs NP0 3340BO/EHHS N030BY (M0BHE a60 YaCTKOBE).
HatoMicTb pilleHHs, IkUM Yy 33[10BOMIEHHI MO30BY BiLMOB/IEHO, BUKOHAHHIO He MiansaralTb 3a
XOLHUX 06CTABUH.

TakvM UMHOM, SIKLLO MO30B 33[0BOJIEHO, TO Take CY[0Be PilleHHS MOXe OyTW MepernsHyTo
32 BUK/IOYHMMK 06CTaBMHAMKM JULLIE Y TOMY Pasi, KO BOHO He BUKOHaHe. FKLO0 X Y MO30Bi
BIIMOB/IEHO, TO TaKe PILUEHHA HE BUKOHYETHCS (i HE MOXKE BUKOHYBATUCH i3 06'EKTUBHNX MPUYUH).
BoHo He Moxe 6yTu «LLie He BUKOHaHUM». OTxe, A0 LibOro BuAY pillleHb He Moxe 6yTH 3aCTOCOBaHO
TaKy YMOBY Nnepernsgy sk Te, WO PILLEHHS CyAy Lie He BUKOHAHE.

3 ornamy Ha Ue, Ha OyMKy Konerii cynais, nepernsg CyLoBWX pilleHb, KUMKW BiOMOBEHO
Y 33[10BONIEHHI NO30BY, 38 BUK/IIOYHUMK 06CTaBWHaMKM Ha niacTasi n. 1 4. 5 1. 361 KAC Ykpaitu
MOX/MBUI B YCiX BUMALKAX.

Koneris 3BepTae yBary Ha Te, Wwo 4. 5 c1. 361 nepenbavae nigcrasu nepernagy. Hatomicts
piLleHHs, SKki MOXyYTb ByTU npegmeToM nepernagy, nepenbayero y u. 1 ct. ct. 361 KAC Ykpainu.




TnymaueHHs, aKe NpOMOHYETbCS, Y MOBHI Mipi Bignosinae HopMi, nepen6averi u. 1 ct. 361 KAC
YKkpaiHu, fika He BCTAHOBIOE 0OMEXeHb ANs Nepernsay pilleHb, SKUMKU Y 33[10BOJIEHHI N030BY
BiMOB/NEHO.

Mpagosi nigxoon BepxosHoro Cydy Womo TnyMaueHHst HOPMATUBHOI KOHCTPYKLIT «lie He
BMKOHaHe», Bifl SIKMX Konerisd CyfAiB Mae HaMmip BiACTYnWTW, 3BOASATb A0 PO3LUMPIOBANIBHOMO
TAYMayeHHs MoJioxeHb BKazaHoi Hopmu, xoua B 1. 14.5 c1.361 KAC YkpaiHu € 3acTepexeHHs nuie
00 TUX PiLLeHb, SKi NepefdadatoTb BIUKOHAHHSI.

3a3HaveHa HopMa He BCTAHOBIIIOE 3a60POHM Ha Nepernsg, Cy40BOro PillieHHs, Ske Xoua i He
nepenbayaEe NPUMMYCOBOrO BUMKOHAHHS, afie sike BOLHOYAC YMHWTbL BM/MB HAa NpaBa Ta CBOGOAM
0C06W, NepelwKomkaun i B OTPUMaHHI 61ara, WOAO SKOrO BOHA MA€ MPUHANMHI 3aKOHHI
CMOAIBAHHS, Y MOKNAAAIOUM HENPOMOPLINHWIA TArap HeraTMBHUX HACNIAKIB, CMPUYUHEHUX Ai€l0
HEKOHCTUTYLIHOMO 3aKOHY (MeBHUX MOr0 MOOXEHD).

() wopo pii piwenHs KonctutyuiiHoro Cyay Ykpainu y yaci Ta 3a kosioM oci6

BinnosigHo Ao u. 2 1. 152 KoHcTuTywii YKpaiHu 3aKoHW, iHLWi akTh abo iX oKpeMi NonoxeHHs,
L0 BU3HAHI HEKOHCTUTYLMHUMM, BTPAYAIOTb YMHHICTb 3 AHS yxBaneHHs KoHctuTyuiHum Cynom
YKpaiHy pilleHHs Npo X HEKOHCTUTYLiAHICTb, SIKLLO iHLLE He BCTAHOBIEHO CaMUM PILLEHHAM, ane
He paHille JHS MOro yXBaneHHs. AHaNOoriuHe NONOXKEHHS 3aKpinieHe Takox iy ctatTi 91 3akoHy
Ykpaitu «Mpo KoHctutyuinnnia Cyn, Ykpainu.

MoxnvBicTb Nepernsfy pilleHHs 3a BUKMIOYHAMI 06CTaBUHAMM HEe CYNepeydnTb 3a3HaueHM
BULLLE NOMOXEHHSM NPO NpsMy ito pileHHs KoncTuTyuinHoro Cyany Ykpainu.

[liicHo, HaCNiAKM HEKOHCTUTYLIMHOCTI 3aCTOCOBYIOTHCS NNLLE A0 NPABOBIAHOCKH, LLLO BUHUKAN
260 NpOLOBXYIOTb iCHYBaTU MiC/st OrofoweHHs piweHHs KonctutyuinHoro Cymy Ykpainu. Lle
3aranbHe Npaeuno. BigHoBneHHs Npasa (HanpuKiag Ha nepepaxyHoK NeHii) MoXMBE 3 MOMEHTY
yxBasieHHs BignosigHoro piwenHs KoHctutyuinHoro Cyny Ykpainu.

MaTepiasbHa UM MopanbHa LWKOAR, 3aBAaHa Gi3nyHMM abo PUAMYHUM 0cobaM akTaMmu i
LiSIMU, LLO BU3HAHI HEKOHCTUTYLIAHMMMU, BIALIKOLOBYETLCS AEPXKABOI0 Y BCTARHOBIEHOMY 3aKOHOM
nopaaky (4. 3 ¢t. 152 KoHctutyuii Ykpainm). BigwkoaysaHHs WKoau, 3aBAaH0i OpraHoM [epaBHoi
B/1a[iM, OpraHom Bnaam ABToHoMHoi Pecny6niku Kpum a6o opraHoM MicLLeBOro caMmoBpsayBaHHS y
cdepi HOpPMOTBOPYOT AiSNbHOCTI NepefbayeHo Takox crarTteto 1175 LimsinbHoro kogekcy Ykpaiku.

OTxe, sKWo ocoba 3a3Hana LWKOAM BifA Aii 3aKOHY, BU3HAHOMO 3rOAOM HEKOHCTUTYLAHNM,
BOHa MOXe BUMaraTh ii BifLUKOLyBaHHS, 30KpeMa 3BepHYTUCS [0 CyAy 3 OKpeMuM no3osoM. Lle
3arafnbHuin NOPSOK.

Mopsg, i3 MM, [0 OCi6, sIki B Cy[0BOMY MOPSIAKY OCMOPIOBANN HAsBHICTb/BIACY THICTb NpaB un
060B'A3KIB, LLO IPYHTYETHCA Ha 3aKOHi, BU3HAHOMY 3rO[OM HEKOHCTWUTYLiAHUM, i€ cneliafibHe
npaBoBe PerystoBaHHs. 3axXUCT iXHiX NpaB Bif, HACMIAKIB HEKOHCTUTYLIAHOCTI 3aCTOCOBAHOrO 10
HVX 3aKOHY MOX/IUBWT TaKOX Yepe3 neperns Cnpasu 3a BUKTIIOYHUMI 06CTaBUHaMM.

[HWKA Nigxig A0 3a3HaYeHOr0 NMUTaHHS, Ha WO BXe 3BepTanacs yeara, pobutb HeedeKTUBHIM
IHCTUTYT KOHCTUTYLHOT ckaprit. CKOpMCTaBLUMCb CBOTM NPABOM Ha OCKAPXKEHHSH KOHCTUTYLAHOCTI




3aCTOCOBAHOrO WO/0 Hei 3aKoHyY, ocoba nparHe BiAHOBUTM caMe CBOT MpaBa Ta 3aKoHHI iHTepecu.
Konu Konctutyuintmin Cyn YKpaiHW 3a0BONbHSE KOHCTUTYLIAHY CKapry, Mae 6yTW MeXaHi3M,
Lo 3abe3neyye peanbHe NOHOBMEHHS i nopylweHyx npas. Came TakuM MexaHi3MoM € nepernsg,
CrpaBy 32 BUKMOYHUMU 06CTaBUHAMM.

HeratugHi Hacnigku nopylueHHs KoHcTuTyuii Ykpaiiv He 6yayTb aAekBaTHO YCyHeHi Tilbku
KOHCTaTaLji€l0 HeBiANOBIAHOCTI NMOMOXEHb HOPMATUBHOrO akTa KOHCTWTYLiT i He MOXYTb 6yTu
BMNPaB/eHi B iHLLMIA CNoci6, OKPIM 5IK 32 4OMOMOr0l0 MOBTOPHOMO CYA0BOr0 MPOBAAXKEHHSI.

[lepxaBa Mae 3a6e3neuntyt eGeKTUBHE MOHOBEHHS MPaB Yepe3 MOX/MBICTb MOBTOPHOMO
po3rnsay Cnpasu, Nif Yac SKoro Cyf, 3aranbHol PUCAMKLIT, 3BXKAI0UM Ha pilleHHs KOHCTUTYLIHOMO
Cyny YKpaiHu, NOBUHEH NepernsHyTH CyLoBe PilleHHs), SKe FPYHTYBaNoCs Ha HEKOHCTUTYLIHUX
MOJIOKEHHAX 3aKOHY, BIAMOBIAHO A0 3aKOHY, AKWA Y3romkyeTbca 3 KoHctutyuielo (abo 6e3
3aCTOCYBAHHA 3aKOHY, KM 3 KOHCTUTYUIEI He Y3rofpKyeTbCa), T HA OCHOBI HOPUANYHOT NO3ULLT
KoncTutyuinHoro Cyny Ykpainu.

[Mepernsan cymoBMX pilleHb, SIKi yXBaleHi Ha MiACTaBi MOMOXEHb 3aKOHY, BU3HAHKX
HEKOHCTUTYLIIHUMM (KOHCTMTyuiﬂHMMM), € O[JHUM i3 MPOSBIB «BIAMNOBIAASILHOCTI» [ePXaBy, NPO AKY
7petbcs y 1. 3 KoHcTuTyLii YKpaiHu. Y Takui cnocié aepxasa BYKOHYE CBiit 060B'S30K MOHOBUTY
npaga, ki BOHa cama i NopyLUMNA, YXBANMBLUM aKT, IKUI CTaB 06'EKTOM CYLOBOIO KOHCTUTYLIHOMO
KOHTPOSTIO | BUSHAHUI HEKOHCTUTYLIAHWM.

[apaHTyloun Take MpaBo 0CO6M, 3aKOHOAABELb MaB Ha MeTi 3ab6e3neunTVt MOHOBIEHHS
NOPYLUIEHOro npaBa 0Co6M BHAC/IAOK 3aCTOCYBAHHS Y 11 CNpasi MOMOXeHb 3aKOHY, siKi He
Bignosigany KoHctutyuii Ykpainu.

3BaXalouM Ha BYULLEBUKNAMEHE, MOXHA [iNTU BUCHOBKY, L0 pileHHs KoHctutyuinHoro Cyay
YKpaiHn Npo BW3HaHHS 3aKOHY HEKOHCTUTYLiAHUM Ma€ NepcnexkTvBHY Aito. Ane Ans y4YacHuWKIB
Cy[oBOI CMpaBK, y $Ki 3aCTOCOBAHO HEKOHCTUTYLIAHUA 3aKOH, YKPaiHCbke 3aKOHOLABCTBO
nepef6ayae creLianbHUi HCTPYMEHT 3axWUCTy iXHIX NpaB - nepernsg, Cnpasu 3a BUKIOYHUMM
06CTaBrHaMMK.

Volodymyr Kravchuk,
judge of the Administrative Cassation Court,
Supreme Court, Ukraine, Doctor of Law

UNCONSTITUTIONALITY OF THE LAW AS THE GROUNDS FOR COURT JUDGMENT
REVIEW UNDER EXCEPTIONAL CIRCUMSTANCES

The report discusses the legal implications of finding a law unconstitutional for persons to whom such
law was applied by a court during the administrative case consideration.

Under Ukrainian legislation, a decision on finding the law unconstitutional is an exceptional
circumstance for review of court judgments. The institute of exclusive circumstances that does not




exist in the legislation of Germany and most European countries is aimed at ensuring the review of
court judgments passed with violations that significantly affected the case outcome. Finding a law
unconstitutional, failure of the court to apply the constitutional law, judge's illegal acts, violations by
Ukraine of its international obligations during case resolution in court - all of these indicate the state's
mistake and undermine trust in the court judgment.

The public interest to the elimination of doubts as to the legality and validity of a court judgment
prevails over the public interest that is manifested in observance of res judicata principle. In case of
competition between the correct and stable, the former should be preferred. Therefore, court judgments
adopted based on the unconstitutional law must be overturned should the party insist on it.

The ECtHR allows to depart from the principle of legal certainty as an exception if there are specific
circumstances for it. The ECtHR case-law does not contain a list of such circumstances as this is a matter
of national legislation. Every state has the discretion to determine circumstances that can serve as the
ground to review court judgment. However, the ECtHR case-law gives their qualitative description: they
must be substantial and convincing.

Report No. 512/2009 CDLAD(2011)003rev "The Rule of Law" adopted by the Venice Commission
on its 86th plenary session (Venice, 25-26 March 2011) notes that systems that allow overturning final
decisions without indisputable grounds based on the public interest and also allow uncertainty in time
are incompatible with the legal certainty principle (para. 46).

Exceptional circumstances, including the unconstitutionality of the law, applied during case resolution
are those indisputable grounds that are fully compatible with the public interest.

The legal nature of exceptional circumstances mentioned in part five of Article 361 of the Code of
Administrative Proceedings of Ukraine is manifested in their name. Their exceptional nature indicates
that they constitute an exception to the legal certainty principle. The appearance of these circumstances
with a sufficient degree of persuasiveness casts doubt on the legality of the court judgment which is
compatible neither with the public interest embodied by the state nor with the private interest of the
party and constitutes a reason for its review upon the application from the relevant stakeholder.

Thus, the review of the case due to exceptional circumstances does not contradict the legal certainty
principle (res judicata) and is in line with the ECtHR case-law.

The review of court cases adopted based on the law provisions that were found unconstitutional
(constitutional) is one of the manifestations of the state "liability" referred to in Article 3 of the Constitution
of Ukraine. This way, the state fulfils its obligation to restore rights violated by it by adopting an act that
became a subject of judicial review of constitutionality and was found unconstitutional.




AgTo6iorpadiuHa nosigka

Anbbept €3epos, cynans BepxosHoro Cyny B KacauimHomy
anMiHicTpatueHomy cyai. Hapopuscs 11 nuctonaga 1981 poky B M. Ofeca.

2003 poky 3006yB KBasidikaLlito MaricTpa npasa B OfechbKii HaujoHasbHif
lopuanyHin akaaemii. Mpotarom 2003 - 2019 - acnipaHT, aCUCTEHT, AOLEHT,
npodecop, 3aBiayBay Kadpenpu KOHCTUTYLHOTO npasa HaljioHanbHoro
yHiBepcuTeTy «Ofecbka opuanyHa akageMisy.

Y 2007 poui 3axuCTUB AucepTauiio Ha 3000yTTS HAyKOBOTO CTyneHs
KaHamaaTa pUaniHMX Hayk, 3 2012 poky Mae HaykoBe 3BaHHs [OLeHTa
Kadenpu KOHCTUTYLRHOrO NpaBa.

3 2003 no 2015 3pificHIoBaB tOpPUANYHY MPAKTUKY SK HOPUCKOHCYBT
npvBatHux nignpuemcts. Y 2016 - 2019 - noMiYHWK afBokara, afBoKar,

3aCTYMHVK FOMI0BY KOMITETY 3 MUTaHb BEPXOBEHCTBA NpaBa HallioHanbHoT acowyiallii aaBokartie Ykpaiu.

Y 2015-2016 nepebyBaB Ha AepxaBHil CNyx6i: HauanbHWK topuanyHoro sigainy Opecbkoi 06nacHol fepwaBHOT
a[MiHICTpaLLi, B.0. 3aCTyMHWKa HaYanbHka Opecbkol MuTHUL [OC.

Y pasHi 2019 Ykazom [Mpesvperta Ykpaiiu npusHaueHni cynaeto BepxosHoro Cyay.
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Anb6ept €3epoB
cynns BepxosHoro Cyny B KacauiiHomy agMmiHicTpaTvBHoOMY cypi
KaHOMAAT PUONYHNX HayK, LOLEHT

HEKOHCTUTYL|IHICTb 3AKOHY SIK NMIACTABA 4191 NEPETNAAY CYA0BUX PILLEHD 3A
BUKJ/TIOYHNMU OBCTABUHAMU B AOMIHICTPATUBHOMY CYJOYNHCTBI

3anpunucammyactvhmv nepuioi crarTi 361 KAC YkpaiHu cynoBe pilleHHs, KM 3aKiHYeHo po3rnsz,
CNpaBu i sike Habpano 3aKOHHOI MM, MOXe BYTW MepernsHyTO 33 BUKMOYHUMM 06CTaBUHAMM.
Cepep nincraB ans nepernsgy CyaoBUX pilleHb Y 3B'3Ky 3 BUKIOYHUMU 0BCTaBMHAMU €, 30KPEMa,
HEKOHCTUTYLIAHICTb (KOHCTUTYUIMHICTb) 3aKOHY, IHLIOTO MPABOBOTO aKTa Yy iX OKPEMOTO MOSIOKEHHS,
3aCTOCOBAHOMO (He 3aCTOCOBAHOrO) CYAOM MpU BUPILEHHI CripaBu. YacTuHoW WocTow ujei camol
CTaTTi BCTAHOBMIEHO 06MeXyBasibHy YMOBY, 33 3MiCTOM sIKOi Nif, Yac nepernsay CyLoBOro pilleHHs
33 BUKJIIOYHUMW 06CTaBMHAMM Cy[, HE MOXEe BUXOAWTM 3a MeXi TUX BUMOT, siki 6yan npeameTom
pO3rNsaYy NP YXBaNneHHi CyA0BOrO PilieHHs, O NepersAETbCs, PO3rsaaTHt iHLWi BUMOrU abo iHLL
MiACTaBy NO30BY.

Omxe,y pasi,konvKoHctutyuiinui Cya YKpaiHM BCTAHOBMB HEKOHCTUTYLMHICTL (KOHCTUTYLIHICTL)
3aKOHY, IHLIOrO MPABOBOMO aKTa Yy iX OKPEMOTO MOJIOXEHHS, 3aCTOCOBAHOMO (He 3aCTOCOBAHOTO)
CYLOM Mif, Yac po3B'A3aHHS CMPaBY, i KO PilUeHHs CyAy B Takill Cpasi Lie He BUKOHaHe, TO Lie
€ MiACTaBO A5 nepernsay CyAoBUX pilleHb 3 OrNsy Ha BUK/IOYHI 06CTaBWHM BIANOBILHO 4O
nyHKTy 1 yactmhm n'atoi crarti 361 KAC Ykpainu. BogHouac cnig posymitu, wo KoHctutyuiinmin Cyn,
YkpaiHu CBOIM PilUeHHSIM He pobWTb HOPMY 3aKOHY HEKOHCTWTYLIAHO — BiH fLLe KOHCTATYE 1T
HEKOHCTUTYLiAHICTb. Takvi Niaxig € BOXAMBUM AN NPABUIbHOMO PO3YMiHHS MPUPOAM nepernsamy
CYL,0BUX pillieHb 3a BUK/KOYHUMM 06CTaBUHAMMU.

3i 3MiCTY topMANYHUX NPUNUCIB YacTuHU neploi cTatTi 362 KAC YkpaiHu 3po3ymino, Wwo npaso
Ha NMOAAHHS 3asBY MPO Nepernsg, CyA0BOro PillleHHs! 33 BUKTIOYHUMY 06CTaBUHAMM MAIOTb YYaCHUKM
CNpaBm Ta 0Co6U, sIKi He 6pany y4acTi y Cnpasi, SKLLO Cy[, BUPILLMB NMUTaHHS Npo iXHi Npaga, cBo60AM,
iHTepecy Ta (a6o) 0608'A3KM. Baxmeo, Wo Taky 3MOry BKasaHi 0CO6M MaioTb TilbKM 3a Ti€l YyMOBM,
SKLLO pillleHHs Cydy Lie He BUKOHaHe. Taka o6MexyBasbHa YMOBA, HaneBHO, BCTAHOBMEHA 334N
3a6e3neyeHHs CTabinbHOCTi NPaBONOPSAKY, Skui 6yB BCTAHOBEHMI NICAS BUKOHAHHS BIANOBIAHOMO
BEpAMKTY Cyay, Ta 3a6e3neyeHHst MPUHLMMY NPaBOBOi MEBHOCTI WOAO TOrO, WO NiCAsS BUYEPMaHHS
peanizauii akTa cy[0BOi BNaau NPaBOBE CTAHOBWLLE YHACHVKIB CIPABU HE 333HAE XOLHMX 3MiH.

CynoBa npakTuka, Wo GopMyeTbCs, MoXe 6yTH NPOAEMOHCTPOBAHA Ha NPVKNaAi Crpas oo
nepepaxyHKy Ta BUNMATW MeHCii, 064YMCIeHOl 3 M'ATUKPATHOrO PO3Mipy MiHiManbHOI 3apobiTHOT
nnaTy, BCTRHOBMEHOI 3akoHOM Ha 1 ciuHs BiZNOBIOHOrO POKY, BIAMOBIAHO A0 CTaTTi 59 3akoHy
Ykpainu «[1po cTatyc i couianbHuii 3aXmCT rpOMaasH, SiKi NOCTPaXXAaAM BHACNIA0K YopHOBUABCHKOT
Kkaractpodu» Big 28 notoro 1991 poky N°796-XII 3i 3miHamu (mani — 3akoH). Tak, Hanpuknag, y
cnpasi N°826/14077/18, 3a40B0/bHSI0UM MO30BHI BUMOTM, Cy[, NePLUOT IHCTaHLi BUXOAWB i3 TOrO, WO
BiliCbKOBO3060B'A3aHi, NPK3BaHiHaBINCHKOBI360pY AN NiKBIAALiTHACNiAKIBaBapiTHAYOPHOOGUNBCHKIN
AEC, € BificbkoBOCNYX60BLSAMY Ta NPUPIBHIOKTLCS [0 0Ci6, sKi Nepe6yBaloTb Ha AifCHIA CTPOKOBIi
BifiCbKOBIA  Cny6i. [locTaHOBOK anensuinHoro afaMiHiCTPATMBHOMO Cydy anensuiiHy ckapry




ynpaeniHHs eHcinHoro ¢oHay YKpaiHu 3a/0BONeHO, PilleHHst OKPYXHOro afMiHICTPaTUBHOMO
CyOy CKacOBaHO, yXBafleHO HOBY MOCTAHOBY, SIKOK Y 33[10BOIEHHI MO30BY BiAMOB/IEHO. YXBaOUM
pilleHHs NMPO 3340BOJIEHHA ANeNALIAHOI CKapry, anenguUinHun aOMIHICTPATUBHUA Cy[, BUXOOMB i3
TOTO, LU0 OCKIfIbKY HA MOMEHT Y4acTi y Niksifauii Hacnigkis aBapii Ha YopHobunbcbkin AEC nosusay
He NPOXOAMB [iACHY CTPOKOBY CITyxOY, TOMY OCTaHHiIi He BiANOBIAAE BCIM KPUTEPISIM, HASIBHICTb SKUX
06YMOBJIIOE NMPABO 0CO6M Ha NepepaxyHOK MeHCil 3a YaCTVHOK TPeTboto CTaTTi 59 3aKoHy, afyke Moro
yyYacTb Y NikBigauii Hacniakie asapii Ha YopHo6unbebkin AEC Bin6ynacs He B MeXax NPOXOOXKEHHS
LiCHOT CTPOKOBOI CYX6M, Y 3B'I3KY 3 UMM NONOXKEHHS YaCTUHW TPETHOT cTaTTi 59 3aKoHy Ha Hboro
He MOLMPIOIOTLCS.

Y KacauifHii ckap3i CKapXHUK 3a3HaumB, Wo PiweHHam KonctutyuinHoro Cypy Ykpaiku y
cnpasi 3a KOHCTUTYLinHUMK ckapramu Ckpunku AHatonis Bonogumuposuya 1a Bobups Onexcis
AkoBurua Woao BiAnosiaHOCTI KOHCTUTYUIT YKpaiHU (KOHCTUTYLIHOCTI) MOIOXeHb YaCTUHM TPETHOT
crarTi 59 3akoHy YkpaiHu «[1po cTaTyc i couianbHui 3aX1cT rpoMagsH, ki nocTpaxaai BHaC oK
YopHo6ubcbKoT katacTpodu» Bif 25 KeiTHa 2019 poky N 1-p(11)/2019 (nani — PiweHHs) Bu3HaHO
TaKMM, L0 He Binnosinae KoHCTUTYL|l YKpaiHu (€ HEKOHCTUTYLIAHMM), CIOBOCMONYYEHHS «OiICHOT
CTPOKOBOIY, IO MICTUTBCS B MOIOXKEHHSIX YACTVHM TPeTbOT CTaTTi 59 3aKoHy.

BepxoBruit Cyn koHCTaTyBaB, WO BiAMOBIAHO [0 BKa3aHOro pileHHs KoHctutyuinHoro Cyay
YkpaiHu cnoBocnonyyeHHst «OincHOI CTPOKOBOI», WO MICTUTBCS Y MOMOXEHHSX YaCTUHWU TPEeTbol
cTarTi 59 3aKoHy (32 AKMMM BU3HAUEHHS PO3MIPY BiAWKO4YBAHHS 3aN0O4iAHOI BHACIAOK NiKBigaLi
asapii Ha YopHobunbcbkin AEC Lkoan npu 06UMCeHHi NeHcil BUXOAsUM 3 N'ATUKPATHOrO po3Mipy
MiHIMaNbHOI 3apO6iTHOT MAATY, BCTAHOBAEHOI 3aKOHOM Ha 1 Ci4HS BiNOBIAHOIO POKY, MOLLMPIOKTHCS
SIVILLIe Ha KATEeropito BiCbKOBOCYGOBLLB, sIKi 6panu yyacTb y niksigauii Hacniakis YopHo6MbCbKoT
KaTacTpodu Mif Yac NPOXOIKEHHS AICHOT CTPOKOBOT CNY6M | BHACIAOK LbOro CTanu 0co6amu 3
iHBanigHicTio), cynepeuntb KoHCTUTYULT YKpaiHW, He Niaaarae 3acTocyBaHHI0 9K Take, Wo BTPATMIO0
UMHHICTb 3 AHS yxBaneHHs KoHctuTyuinHum Cynom Ykpaim PileHHs.

ToMy KacauiiHwi cyn, nocunatouncs Ha ctario 91 3akoHy Ykpainu «[1po KonctutyuinHui Cyn
YkpaiHu» y B3a€MO3B'S3KY i3 YaCTUHOI0 Apyroto cTaTTi 152 KoHcTuTyuii YkpaiHy, AifLLoB BUCHOBKY, LLO
CyA, anensauinHoI iHCTaHLi TPaBK/IbHO 3aCTOCYBAB HOPMW MaTepiasibHOro | NPOLLECYasIbHOro Nnpasa 3
OrI5iAY Ha YMHHICTb 33CTOCOBAHNX HOPM Ha MOMEHT YXBasIeHHS] CyA0BOrO PillieHHs. |, nocunaioumncs Ha
NYHKT2pe300TVBHOTYACTUHM PilleHHs kM KoHCTUTYLiHMA Cy A YKpaiHU BU3HABHEKOHCTUTYLLIAHIM
Ta TakvM, L0 BTPAYAE YNHHICTb, CNOBOCTIONYYEHHS «AiCHOI CTPOKOBOI», L0 MICTUTHCS B MOSIOXKEHHSX
YaCTUHW TpeTboi cTaTTi 59 3akoHy, came 3 AHS yxBaneHHs KoHcTutyuinHnM Cyaom Ykpainu PiwenHs,
T0670 3 25 KBiTHS 2019 poky, BepxosHuit Cyp, BU3HAUMB, LLO A0 NPaBOBIAHOCKH, SIKi BUHUKAM [0 L€l
[LaTw, Cif, 3aCTOCOBYBATW peflaKLito CTaTTi, Wo 6ya YMHHOK L0 BU3HAHHS T HEKOHCTUTYLLIAHOMO.

AnanoriuHy nosuuito BepxosHuit Cyn, Buknas y 3paskosii cnpasi Ne 520/1972/19, Bkasasium, Lo
daKTuuHo B pe3synbrarti yxaneHHs PiwenHs KoHctutyuiiium Cynom YkpaiHu 3MiHEeHO MOMOXKeHHS!
YaCTUHWU TPeTbOT CTaTTi 59 3aKOHY, OCKINbKM PO3LUMPEHO paHille BCTAHOBAEHWI nepenik oci6, Ha
SKMX NMOLUMPIOBABCS NOPSAOK 0OUNCIEHHS NEHCIN NO IHBaNIGHOCTI, BUSHAYEHWIA LIMU NMONONKEHHSMM
3akoHy. BinTak ocobu, ski 6panu yyacTb y niksigauii Hacniakis YopHo6unbCbKoi KatacTpodu nig,
Yac NPOXOAXEHHS CYX6M Ta € iHBaNifaMM BHACNILOK LIbOro, MaloTb MPaBO Ha 06UMCIEHHS NeHcil
BMXOLSYM 3 M'ATUKPATHOrO PO3MIpY 3riflHO 3 YACTHHO TPEeTboto CTaTTi 59 3akoHy 3 26 kBiTHs 2019




poky. BonHouac y nepiog 3 1 xoBTHs 2017 poky o 25 kBitHs 2019 poky y no3usaya 6yno BiacyTHe
NPaBo Ha OTPUMaHHS MeHCi Mo iHBANIAHOCTI came BUXOLASUM 3 M'ATUKPATHOrO pO3Mipy MiHiManbHOT
3apo6ITHOI NNaTH, BCTAHOBEHOT 3aKOHOM Ha 1 CiuHs BIANOBIAHOIO POKY, OCKINbKW Y Lielt nepiog,
cTatTa 59 3akoHy nolwmpioBanack e Ha oci6, ki Ha MOMEHT yyacTi y niksinauii Hacniakis aBapii
Ha YAEC npoxogmnu LiricHy cTpokoBy cnyx6y (PiwenHsa BepxosHoro Cyay y 3paskosii cnpasi N
520/1972/19 Big 25 ntotoro 2020 poky).

Jlorika BepxosHoro Cyay B LibOMy BUMAAKY, 3 OMsAY Ha BiAMOBiAHE NPaBOBE peryaloBaHHs, €
LIJIKOM 3PO3YMINOI0, & 3a3HaYeHe PileHH — TaK1M, L0 FPYHTYETbCSA Ha NPUMMCAX 3aKOHOAABCTBA.
OpHak $aKT Toro, Lo 10 0CO6M YACTKOBO 3aCTOCOBAHO HEKOHCTUTYLLHY HOPMY, TAKOX 3a/IMLIAETHCS
HasiBHWM. ToMy cnyLiHo BUrnsaana 6 pekomeraauis BepxosHoro Cyny 3BepHyTH yBary ckapHuka
Ha MpoLecyanbHy MOXMBICTb Nepernsay 3a BUKIIIOYHMI 06CTaBMHAMM CYA0BVIX PilieHb, yXBaeHNX
i3 3aCTOCYBaHHAM 3aKoHy (iHLIOrO MPaBOBOTO aKTa YW iX OKPEMOro MOJOXEHHS), BU3HAHOTO
HEKOHCTUTYLiHKMM. BogHouac ockinbku rnasa 3 «[lepernsp, cyAoByX pilleHb 33 HOBOBUSIBIEHUMM
abo BuktoyHUMK obcTaBnHaMu» KAC Ykpaiv € okpemMmnM iHCTpyMeHTOM 3ans peanizauii ocobamm
CBOrO MpaBa Ha 3axucT Npa., CBo60/, Ta iHTepecis y cdepi ny61iYHO-NPaBOBMUX BIAHOCUH, BIAMIHHUM
BifL MpaBa Ha KacauiHe ockapeHHs,, BepxoBHuit Cyn mo36aBneHuin MOXIMBOCTI 3acToCyBaTh
3a3HaveHi nonoxeHHs KAC Ykpaiy B Mexax po3risifly Takoi KacalinHoi ckaprut.

OpHak npakTyka cyAiB Hapasi CKNAAETbCS He B CNOCIB, WO A€ 3MOry MIOAUHI MOHOBUTY CBOT
npaBa, i KT0YOBMM NPABOBMM MUTAHHAM Y LibOMY BUMAAKY € 3aCTOCYBaHHS YaCTUHW Apyroi cTarTi 152
KoHcTutyuii Yrpainu (ctarta 91 3axory Ykpaitm «Mpo Korctutyuinnuin Cyn Ykpaitm») y B3aemMo3s'asky
3 nyHKTOM 1 yacTvhm n'atoi crarTi 361 KAC Ykpainw.

BepxosHuit Cyn HeooHOPa30BO pO3risfas CNpaBy, Y SKMX BUPILLYBanocs Ue nuTaHHs. Tak,
BepxosHuin Cya y noctaHosi Big 17 rpyans 2019 poky y cnpasi Ne 808/2492/18, sinMonsioun y
33[10BOJIEHHI 3asBY, 3a3HauwB, WO HasaBHICTb PiwenHs KoHctutyuiHoro Cymy Ykpainu Big 25
KBiTHs 2019 poky N 1-p(Il)/2019 y cnpasi N 3-14/2019 (402/19, 1737/19) He 3MiHtoe npaBoBoro
PEry/oBaHHs CMipHUX NPaBOBIAHOCKH Ta He LOBOAUTL (aKTy AOMYLLEHHS CYA0OM MOMWKM Nif, Yac
pO3B'A3aHHs cnopy. Ha Yac BMHUKHEHHS CMipHKX NPaBOBIAHOCUH Ta YXBAIEHHS PILLEHHS CyLOM
3aK0oH 6YB YWMHHUM Ta MiANAraB 3aCTOCYBAHHIO.

Y it caminn noctaHoBi BepxosHui Cyz, 3BepHYB yBary Ha Te, WO i3 TEKCTY iMNepaTuBHUX NPUNNCIB
nyHKTY Lyactuny n'atoi cratTi 361 KAC Ykpaiv B6a4a€Thes, o BcTaHoBAeHa KoHcTuTyLiHuM Cynom
YKpaiHU HEKOHCTUTYLIAHICT (KOHCTUTYLAHICTB) 3aKOHY, HWOrO MPaBOBOTO aKTa Yu ix OKPeMoro
MOJIOXEHHS, 3aCTOCOBAHOrO (He 3aCTOCOBAHOO) CYAOM Y MPOLLECi PO3B'A3aHHS CNpaBu, Moxe 6yTu
NiACTaBOK AN19 NepernsAy PilleHHS 30 BUK/TIYHUMM 06CTABUHAMM Y PA3i, SKLLO PILLEeHHS] Cyay Le He
BUKOHaHe. Koneria cyaAais Aifna BUCHOBKY, LLO B CUTYaLil, IKa € NPeMETOM LOC/IAXKEHHS, PilleHHS
He MOXe BBaXATWCb HEBWMKOHAHUM Y KOHTEKCTI npunucie NyHKTy 1 yactuhm n'atoi ctarTi 361 KAC
YKpaiHW, OCKiIbKW PILLEHHS, L0 HABPAI0 3aKOHHOI CU/IW, SIKUM Y 3040BOJIEHHI M030BY BiAMOB/IEHO,
He nepen6ayae npUMycoBOro BUKOHAHHSI.

Y noctanosi Big 19 n1ctonaaa 2018 poky y cnpasi Ne 755/4893/18 (755/18431/15-a) BepxoBHui
Cyn QifwoB Takoro BUCHOBKY: «3riAHO 3 Pe30/IOTHUBHOIO YaCTUHOW pillieHHs KoHcTuTyuinHoro Cyay
Ykpaitm N 1-p/2018 sig 27 niotoro 2018 poky nonoxeHHst ab3ally nepLioro nignyHkty 164.2.19
nyHKTy 164.2 ctarti 164 [logaTkoBOro Komekcy YKpaiHu BU3HAHI HEKOHCTUTYLIMHWUMM, OCTaHHI




BTPAYaIOTb YMHHICTb 3 AHS yxBaneHHs KoHctuTyuinHum Cynom YkpaiHu Lboro pilleHHs. I3 3micTy
HaBe[eHOro 3p0o3yMino, Wo Aig NoNoXeHb ab3auy nepluoro nignyHkTy 164.2.19 nyHkTy 164.2 cTatTi
164 lMopatkoBoro Kogekcy YkpaiHu BTpatuna UnHHicTb 3 27 ntotoro 2018 poky, BogHOYacC Taka He
Mag 380pOTHOI cvu. Tomy, piterHs KonctutyuinHoro Cyay NO 1-p/2018 He Moxe 6yT1 3aCTOCOBAHO
[0 NPABOBIAHOCUH 3 MPUBOAY BUNNATY NEHCIi No31BayeBi, Wo BUHWKAKM fo 27 noTtoro 2018 poky, a
came B nepiof 3 nvnHs 2014 poky. Bpaxosytouw, Lo Ha Yac yXBaneHHs NocTaHoBK [IHiNpoBcbKoro
paioHHoro cyay micta Kuesa Big 20 nuctonaza 2015 poky nonoxeHHs ab3ally NepLioro NignyHKTy
164.2.19 nyHkTy 164.2 cTatTi 164 MogatkoBoro kofekcy YkpaiHu 6yan YUHHAMM, OCTaHHI BTPATUAM
YMHHICTb e 3 27 atotoro 2018 poky, TOMy NPaBMAbHUM € BUCHOBOK CY/LiB MOMEPeAHiX iHCTaHL
npo Te, WO BiACYTHI NiACTaBM ANS CKaCyBaHHS NOCTaHOBW [IHINPOBCHKOrO paitoHHOro cydy MicTa
Kuesa Big 20 nuctonapa 2015 poky y cnpasi 3a no3osom OCOBA_2 fo JliBo6epexHoro 06'eaHaHoro
ynpasninHs [eHciiHoro donay Ykpaikw B MicTi KueBi npo BW3HAHHA Aill HEMPABOMIPHUMM Ta
3060B'A3aTV BUMHWUTM NEBHI Oji».

Y noctaHosi Big 25 mmnHs 2019 poky y cnpasi Ne 804/3790/17 BepxosHuit Cyg, BinMoBASiOUM y
3a[10BOJIEHHI 3351BY, BUC/IOBMB NPaBOBY NO3WLto Npo Te, Wwo PileHHs KoHcTuTyuiHoro Cyny Ykpainu
y CNpaBi 3a KOHCTUTYLIAHMM NofaHHsM BepxosHoro Cyay Ykpainu wopo signosigHocTi KoHcTuTywi
YKpaiHW (KOHCTUTYLIRHOCTI) NONOXeHb YacTH TPeTbOi, AecaToi cTarTi 133 3akoHy Ykpaitm «po
CYLoYCTPIi i cTaTyc cyaaiB» y peakuii 3akoHy Ykpainu «[1po 3a6e3neyeHHs npasa Ha cnpaseavBuii
cyn» Bif 4 rpyaHs 2018 poky N 11-p/2018 Ha cripHi NpaBoBiAHOCUHI He MOXE BIIMHYTY, OCKINbKY
TaKi BUHUKAM 00 NPUAHSTTS 3a3HadyeHoro pileHHst KonctutyuiHoro Cyny YkpaiHu, a ocTaHHe He
MICTWTb NONOXEHb, SIKi 6 MOLLIMPIOBAM MOT0 jto HA NPaBOBIAHOCKHY, WO BUHUKIN A0 HAOPAHHS HAM
UWMHHOCTI.

Y cnpasi N° 808/1628/18, po3rnsifatoun 3asBy nosusaya sig 22 TpasHs 2019 poky npo nepernsg
pileHHs 3anopi3bKoro OKPYXHOro afMiHICTpaTUBHOTO Cydy Bif 6 nunHs 2018 poky B Ui crpasi
33 BUK/IOYHUMM 06CTaBUHAMY, Cy., MePLUOT IHCTaHLT, 3 MO3MLI€ SKOro NOroAMBCs CyA, anensLiiHol
iHCTaHLi, AiNLLOB BUCHOBKY, L0 BCcTaHoBneHa KoHcTuTyuinHuM CynoM YKpaiHu HeKOHCTUTYLIHICTb
C/I0BOCMONYYEHHS «[iACHOI CTPOKOBO», siKe MICTUTLCS B MOIOXEHHSIX YaCTUHWM TPeTboi cTarTi 59
3aKOHy, 3aCTOCOBAHOr0 CyAOM MpW BUPILLeHHI L€l cnpay, Morna 6yTu NifcTaBolo Ans nepernsmy
CYL,0BOTO PillleHHs Y 3B'A3KY 3 BUK/IIOYHUMM 06CTaBUHAMW, SKLLO 6 CyO0Be pilleHHs, sike MpocuTb
neperasHyTM No3usaY, Nignsarano 6 BUKOHaHHIO Ta He 6y/10 6 BUKOHAHe Ha Yac yXBaneHHs PilleHHs.
Ta ocKinbku pileHHsM 3anopi3bKoro OKpYXHOro afMiHicTpaTiBHOro cyay Big 6 nunHs 2018 poky
BifJMOB/NEHO Y 330BOJIEHHI MO30BY, Lie CyA0BE PiLUEHHS He NiANSrano BYKOHaHHIO, a TOMy nepernsay
He nignsrae.

Omxe, nipxif, cGOPMOBAHMI PiLLEHHSIMU CYAiB, HE BU3HAE NPaBa Ha NEPernsz, 3a BUKIIOYHUMK
06CTaBMHAMM CYI0BUMX pillieHb 3 MiACTaB, nepefdayeHnx NyHKToM 1 yactuhm n'atol crarti 361 KAC
YKpaiHu, 3 TpbOX NpuumH: 1) Ha MOMEHT yXBasIEHHS CYLOBYX pillieHb HOPMA 3aKOHY, 3rOf0M BH3HaHa
HEKOHCTUTYLRHO, 6y/1a UMHHOIO; 2) piLLeHHs He MIANSAraaM BUKOHAHHIO; 3) nepernag pilleHb 3 Uux
NiACTaB NopyLUYe MPUHLIMAM NPABOBOI BA3HAYEHOCTI (res judicata).

3acTocyBaHHsS HopMU NYHKTY 1uactuHu n'atol ctarTi 361 KAC YkpaiHu y BULLeHaBeieHUX CripaBax
YHEMOXIMBIOE ePEKTUBHMIA 3aXMCT Ta NMOHOBIEHHS NMPaB 0CO6U, SKii BIAMOBIEHO Y 3310BOSIEHHI
Mo30BY BHACMIAOK 3aCTOCYBaHHS 3aKOHY, BU3HAHOIO 3rofloM HEKOHCTUTYLMHUM. 3 Ornsay Ha ue




Koneris CyaAiB BB/ 32 HEO6XIAHE BiACTYNUTU Bif, MPABOBWX BUCHOBKIB, BUKNAAEHWX Y HABEAEHNX
BULLE.

[HCTUTYT BUMK/IOYHUX OBCTABMH Mae Ha MeTi 3abe3neyeHHs nepernsgy CyOOBUX PilleHb,
YXBaNEHUX i3 MOPYLUEHHAMU, WO Manu CyTTEBWA BMIMB HA BUPILLEHHS CrpaBu. BusHaHHs 3aKoHy
HEKOHCTUTYLIMHINM, He3aCTOCYBaHHS CYA,0M KOHCTUTYLLIMHOMO 3aKOHY, 3/I04MHHI AiT CyA, MOPYLLEHHS
YKpaiHOt0 MiXKHApPOAHWX 3060B'A3aHb NPV BUPILLEHHI CPaBW CyA0M — yCe Lie CBIAYMTb MPO MOMUIKY
3 60Ky AePXaBu Ta ANCKPeaUTYe cyaoBe pileHHs. OTxe, IHCTUTYT nepernsagy CyAoBMX pillieHb 3a
BUKJ/IIOYHUMM 06CTABMHAMM CNPSMOBAHNI Ha YCYHEHHS MOMUIIOK [lepXaBy, a He cyay.

CycninbHWiA iHTEPEC B YCYHEHHi CYMHIBY B 3aKOHHOCTI Ta O6rPYHTOBAHOCTI CY[0BOrO pilleHHs
NepeBaXae Haf CYCMibHAM (HTEPeCoM, O BUABNSETLCA Y OOTPUMAHHI MPUHLMMY IOPUONYHOI
BM3HadeHoCTi (res judicata). Y pasi KOHKYpeHUii MK MpaBWIbHUM i CTabiNbHUM Mmepesary g
HagaeaTtu nepLuomy. [Ins ycyHeHHs LibOro CyMHiBY CyA0BE PillleHHs), HaBiTb Te, WO Ha6Pano 3aKOHHOT
Cunmn, MoXe 6yTV NepernsHyTe 3a 3as1Bot0 YYaCHWKa CNpaBm abo iHLLOT 3auikaBneHoi 0co6M, IKLLO CYA,
BMPILUMB MUTAHHS NPO X NpaBa, CBO6OAY, IHTEPECU UM 0BOB'A3KM.

MpaBoBa Np1poaa BUKIOYHMX 06CTaBYH, NPO SIKi AAeTbCs y YacTuHi n'aTin ctarTi 361 KAC Ykpaiky,
BUSIBISIETLCS BXE Y CaMil X Ha3Bi. Ix BUKIOYHICTb CBIYWTb NPO Te, LLLO BOHM € BUHATKOM i3 MPUHLMMY
IOPUANYHOT BU3HAUEHOCT. BUHMKHEHHS LUMX 06CTaBMH i3 [OCTATHIM CTyneHeM MepeKoHAMBOCTI
CTaBWTb Mif, CYMHIB 3aKOHHICTb Cy[0BOrO PiLLEHHS, WO HEe Y3roAXYETbCS Hi 3 My6NiYHNM iHTepecoMm,
SKUI YOCOBMIOE AEPXaBa, Hi 3 MPUBATHUM iHTEPECOM CTOPIH i € MiACTABOIO 4151 MOro Nepernsay 3a
3aB0I0 3aLikaBeHoi 0cobw.

BinnosigHo po yactuHm nepuoi ctarTi 361 KAC YkpaiHu 33 BUK/IIOYHUMM 06CTaBUHAMM MOXe
6YTV NEPErNsHYTO CY0Be PilLeHHS, SKUM 3aKiHUYEHO PO3rsg CNpasy i ike HABPaNo 3aKOHHOT CUN.
3a3HaueHe MosoeHHs nepefdadac nuwe B BAMOMU A0 PilIeHH, ake Moxe 6yTu nepernanyTo: 1)
pillieHHs 3aKiHYYE PO3Ma/ CNpasy; 2) pilieHHst HABPao 3aKOHHOT CUIIM.

BinnosigHo no yactvhy nepuoi cratTi 245 KAC YkpaiHu npu BupiLleHHi cnpasw no cyTi ¢y Moxe
330BO/TbHNTY MO30B MOBHICTIO 260 YaCTKOBO Y BIAMOBWUTM B MOr0 3340BOJIEHHI MOBHICTIO 260
YacTKOBO. YCi Ui pilleHHs, sKi Habpan 3aKOHHOI CUNK, MOXYTb BYTV NPELMETOM Nepernsay. 3aKoH
He [a€ NiacTaB BBKATY, LU0 € AKiCb BALM CYLOBWX pilleHb, ki He MOoxyTb 6yt nepernsaHyTi. Omxe,
PiLLEHHS, SIKUM Y 33[J0BONEHHI N030BY BiAMOBNEHO, MOXYTb OYTW NPEAMETOM Nepernsmy Tak camo,
SK | piLLeHHS, IK1M MO30B 3a[J0BOJIEHO.

MigcTaBoto nepernsgy Takux pieHb 3a nyHKToM 1 yactuHu n'atoi crarti 361 KAC Ykpainm €
BcTaHoBneHa KoHctuTyuinHuM Cyoom YKpaiHi HEKOHCTUTYLRHICT (KOHCTUTYLAHICTB) 3aKOHY,
iHLOrO NMPABOBOIO AKTa YU X OKPEMOrO MOJIOXKEHHS, 3aCTOCOBAHOMO (He 3aCTOCOBAHOIO) CY[0M Mifl
yac BUpILLEHHS CpaBK, SKLO PilleHHs Cyay le He BukoHaHe. OTxe, MOXHa BULINTY Taki yMOBH
nepernany 3a Li€lo MiacTaBoio: a) HEKOHCTUTYLIAHICTD (KOHCTUTYLHICTL) HOPMATUBHO-MPABOBOTO
aKTa UM IOro OKPEMOro MOMOXEHHS; 6) 3aCToCyBaHHS (HE3acTOCyBaHHS!) TaKoro akTa y Crpasi; B)
pilleHHs Cyay B TaKin Cnpasi He BUKOHaHe.

Ynoctarosi BepxosHoro Cyay 8ia 17 rpyars 2019 pokyy cnpasi Ne 808/2492/18 chopmynbosaHo
BMCHOBOK MpO Te, WO HE MOXe BBAXATWCb HEBMKOHAHWNM Yy KOHTEKCTi MPUnUCiB NyHKTY 1 yacTvHm
n'atoi ctarTi 361 KAC YkpaiHv pileHHs, Lo Habpano 3aKOHHOI Cuu, SKUM Y 3a[,0BOMIEHHI M030BY




BiMOB/IEHO, OCKINbKM BOHO He NepeA6ayac NpyMycoBOro BUKOHAaHHS. Take TayMadeHHs Npu3BoanTb
[0 TOro, W0 0C063, AKif Y 33[40BONMEHH NO30BY BiMOBMEHO (M03uBaY), GaKTUYHO NO3GaBASETLCS
npaBa Ha nepernsag pilleHHs 3 NiOCTaB BU3HAHHA HEKOHCTUTYLIMHMM 3aKOHY, 3aCTOCOBAHOMO B 1T
cnpasi. Lle cTocyeTbest HaBiTb N031BaYa, KA MPOMLLIOB YCi IHCTAHLLT B CyAax 3arasbHoi OPUCAMKLI,
3BEPHYCS 3 KOHCTUTYLiHOT ckaproto Ao KoHctuTyuinHoro Cyay YkpaiHu i AOMircs BU3HaHHS 3aKoHy
HEKOHCTUTYLIHMM — 3 TaKOr 0 MiAX0AY BiH HE MOXe PO3paxoByBaTH Ha neperns, pilleHHs. IHcTUTyT
neperasay CnpaBy 3a BUKMIOYHUX O6CTaBUMH GaKTUYHO MPUMUHSE OiATV i BTPAYae MpaKTUyHe
3HaYEeHHS.

Baxko norogmtucs 3 TakuM MigxofoM. [pamaTuyHe TIyMayeHHs C/I0BOCMONMYYEHHS «SIKLLO
PiLLIeHHs CyAy LLe He BUKOHaHe» Aa€ NifcTaBW AN BUCHOBKY, WO AAETHCS NPO PiLLeHHs, ke nigasrae
BUKOHaHHIO (TOGTO Pe30sIioTVBHA YaCTWHA PilleHHS MICTWTb 3060B'I3aHHS BUMHATU MEBHY Lo,
YXBANMTK PiLLIeHHS], CNAATATM TPOLLi TOLLD), ane Ha MOMEHT MOAAaHHS 3a9BM NPO Nepernss, BOHO He
BMKOHAHE (LLie HE BMKOHAHO).

BUKOHaHHIO NigaraioTb AuLLe CyaoBi PilieHHs Npo 3a[0BOJIeHHs N030BY (MOBHEe a60 YacTKOBE).
HaToMmicTb pilleHHs, IK1MM Y 33,0BO/IEHHI MO30BY BifMOB/EHO, BUKOHAHHIO HE MiA1SraioTh 32 KOAHMX
06CTaBuH.

Omxe, SIKLLO NO30B 33[10BOIEHO, TO TaKe CY[I0BE PiLEHHS MOXe 6y TV NePErisHYTO 33 BUKMIOUYHUMM
06CTaBMHAMM IMLLe Y TOMY Pa3i, SKLLO BOHO He BMKOHaHe. SIKLLO X y NOo30Bi BiAMOBEHO, TO Take
PiLLeHHS! He BUKOHYETbCS (i He MOXe BUKOHYBATUCh 3 06'EKTUBHUX NPUUMH). BoHO He Moxe GyTw «le
He BUKOHaHKM». OTe, 40 Liboro BUAY pillieHb He Moxe ByTH 3aCTOCOBAHO TaKy YMOBY nepernsfy, sk
Te, WO PilLieHHs CyAy Lue He BUKOHaHe. 3 ornsay Ha Lie neperns, CyAoBuUX pilleHb, SKUMK BiAMOBNEHO
Y 33,0BONIEHHI MO30BY, 32 BUKIOUHMMI 06CTaBUHAMY Ha NiACTaBI NyHKTY 1 yacTuHu n'aToi cTarTi 361
KAC YkpaiHn MoXnvBuMi B yCix BUMAAKaX.

YactvHa n'ata crarTi 361 KAC Ykpaitv nepenbayae niactaBu nepernsgy. HatoMicTb pileHHs,
SKi MOXYTb ByTV NpedMeToM nepernsmy, nepeadadeHo y vacTuHi nepuwin ctarti 361 KAC Ykpainu.
TnymayeHHs, ke NPOMOHYETHCS, MOBHOKO MiPOO BiAMOBiAA€E HOPMI, Nepef6ayeHii YaCTUHOIO NEpPLLOD
ctatTi 361 KAC YKpaiHu, sika He BCTAHOBJTIOE 06MEXEHb 151 Nepernsay pillieHb, KM Y 3340BOSIEHHI
M030BY BiJMOBJIEHO.

Mpagosi nigxonn BepxosHoro Cymy WOAO TayMauyeHHst HOPMATMBHOI KOHCTPYKLT «lle He
BMKOHaHe», Bif, skux yxsanow BepxosHoro Cymy Big 20 nwotoro 2020 poky nporoHysanocs
BiOCTYNWTY, 3BOASATD A0 PO3LUMPIOBAIBHONO TITyMaUeHHs MONOXeHb BKa3aHOT HOPMK, X0ua B MyHKTI
1 yactuhm n'atoi ctarTi 361 KAC YkpaiHu #OeTbest TinbKu Npo 3aCTePeXeHHs LLUOAO THX PillieHb, siKi
nepen6ayaloTb BUKOHAHHS.

3a3HauyeHa HopMa He BCTAHOBMIOE 3a60POHM Ha NePErns, CyLOBOro PILLEHHS, SKe Xoua i He
nepen6ayae NpUMyCoBOrO BUKOHAHHS, ane BOAHOYAC YMHUTL BM/IMB Ha Mpasa Ta cBO60AM 0Co6U,
nepeLLKoOXauK i B OTPUMaHHI 6/1ara, WOA0 SKOr0 BOHA MAE NMPUHAAMHI 3aKOHHI CMOAIBaHHS, UM
NOKN3AAKYM HENPOMNOPLIAHWA TArap HeraTMBHUX HACIAKIB, CIPUYMHEHUX OIEI0 HEKOHCTUTYLIAHOTO
3aKOHY (MeBHMX NOTO MOOXEHb).

MoXNMBICTb Nepernsay PilleHHst 33 BUKJIOYHUMK 06CTaBUHAMMW He CynepeYnTb 3a3HayeHnM
BWLLE MONOXEHHSAM Npo npsaMy Ajto pitleHHs KoHctutyuinHoro Cyny Ykpaitu. [ificHo, 33 3aranbHum




NPaBUIOM, HACTIAKMA HEKOHCTUTYLIHOCTI 3aCTOCOBYIOTLCS NIMLe [0 MPABOBIAHOCKH, LLO BUHUKIN
260 NPOJOBXKYIOTb iCHYBaTK NiCAs onputoaHeHHS pilleHHs KoncTutyuinHoro Cyay Ykpaiw. Takun
nigxin, cnif, 3acTocoByBaTH A0 OCI6, SIKi HE 3BepTaNCh [0 CyAdy 3 METOIO BifHOBMEHHS NMOPYLUEHOro
npasa. Y Takux CWTyaujsx BiAHOBMEHHS Mpasa (HANpPWKNaM, Ha nepepaxyHoK MeHcii) Moxnee 3
MOMEHTY yXBaneHHs BiANoBIAHOro pileHHs KoHctuTyuinHoro Cyny Ykpainu.

HeratuBHi Hacnigkn nopyluenHs KoHcTuTyuii Ykpaiiu He 6yayTb afieKBAaTHO YCyHeHi Tifbku
KOHCTaTallielo HeBiMOBIOHOCTI NOMOXEHb HOPMATMBHOTO akta OCHOBHOMY 3aKOHY [epasu
i He MOXyTb 6YyTW BMMpaBAeHi B iHWWA CNOCI6, OKPIM SK 32 [OMOMOrolo MOBTOPHOIO CYAOBOrO
MPOBAIKEHHS.

[epxaBa Mae 3a6e3neuntn epekTUBHE MOHOBMEHHS MPaB Yepe3 MOXMBICTb MOBTOPHOTO
pO3rASay CNpasw, Mif Yac SKOro CyA, 3arabHoi OPUCOUKLIT, 3BXAI0UM Ha PiLLeHHs KOHCTUTYLIRHOrO
Cyny YKpaiHu, NOBUHEH NepernsHyTV Cy4OBE PILLEHHS), SKe FPYHTYBANOCS Ha HEKOHCTUTYLIAHMX
MOJIOXEHHAX 3aKOHY, BIAMOBILHO 10 3aKOHY, KU Y3roaKyeTbcst 3 KoHcTUTyLjeio YipaiHn (abo 6e3
3aCTOCYBAHHS 3aKOHY, KU i3 KOHCTUTYLiEI YKPaiHW He Y3romKyeTbCs)), Ta Ha OCHOBI HOPUANYHOT
no3uuii KoHctutyuinHoro Cyay Ykpaiku.

[Mepernan CymoBMX PpilleHb, SKi yXBafeHi Ha MiACTaBi MOMOXEHb 3aKOHY, BU3HAHUX
HEKOHCTUTYLIAHUMK, € OL4HUM i3 MPOSBIB «BiANOBIAANbLHOCT» [epXaBW Ta BiAMOBIAANbHOMO
ny6niyHoOro ypsimyBaHHs. Y Takui cnoci6 aepaBa BUKOHYE CBill 0GOB'S30K MOHOBWTW MPaBa, siKi
BOHa caMa /1 MopyLu1ia, yXBaNMBLLM aKT, Ik CTaB 06'€KTOM CYJ0BOr0 KOHCTUTYLIMHOTO KOHTPOSIIO i
BU3HAHN HEKOHCTUTYLINHNM.

KoxHe HacTynHe piwerHs KoHctutyuinHoro Cyny YkpaiHu, 0co6/1BO y CrpaBax, Lo CTOCYTbCS
COLjanbHUX MpaB, MaTUMe HAC/IAKOM BUHUKHEHHS! MofdibHWMx cuTyauin. OkpiM Toro, o3HaueHa
npo6aemMa € «MiKIOPUCANKLIAHOIO», afpke BCi NpoLeCyasbHi KOLEKCU MICTATb IHCTUTYT nepernsay
CY[0BUX pillleHb 33 BUKYHUMU 06CTaBMHAMY BHACNILOK BCTaHOBNEHHS KoHCTUTYLiHUM Cynom
YKpaiHW HEeKOHCTUTYLIAHOCTI (KOHCTMTyuiﬁHocﬂ) 3aKOHY, 3aCTOCOBAHOr0O (He 3acToCOBaHOrO) cynom
NPW BUPILLEHHI CNpaBu. HaTOMICTb NpaKTVKa iX 3aCTOCYBAHHS BiAPI3HAETLCS.

OTxe, 0c06a, CrpaBy aKoi Y10 BUPILIEHO Ha NIACTABI HEKOHCTUTYLIMHOMO 3aKOHY (10ro OKpeMmx
MOJIOXEHb), MOBUHHA MaTW 3MOTY O[IePXATH CATUCHAKLLIO BHAC/ILOK MOPYLIEHHS CBOIX Mpas, i came
[N191 UbOro BOHA 3BEPTAETHCA i3 3a51BOK0 MPO Nepernsg, Cnpasy 3a BUKMOUYHUMI o6cTaBuHamu. Cya,
Ma€ KepyBaTUCA KOHCTUTYLLIAHUM NPUHLMIOM, 3TIAHO 3 9KMM [epXKaBa BiAnoBidae nepeq JiofnHo0
33 CBOO [LiSNbHICTb, HAaCaMNepes TOA|, KON BHACNILOK Aif HEKOHCTUTYLLIAHONO 3aKOHY 6y NOPYLUEHI
T npa.a.

Came TOMy [OepxaBa Mae 3a6e3neuntyt A1 JIOOMHM, FKA 3a3Hana  KOHCTUTYLAHOT
HecnpaBenMBoCTI, edeKTVBHE MOHOBEHHS 11 NMpaB yepe3 MOXMBICTb MOBTOPHOTO PO3rAsSay
Cnpasu, Nif, Yac SKoro cyf, 3Baxkatoun Ha piteHHs KoHctutyuinHoro Cyny YkpaiHu, MatvMe 3mory
nepernsHyTV CNpaBy BILNOBIOHO 40 3aKOHY, KW Y3romKyeTbes 3 KoHCTUTYLiED YKpaiHK, a 0Txe,
0co6i 6yae HafaHa NpakTUyHa Ta ePeKTBHA MOX/IUBICTb HA 3AINCHEHHS CPaBeaMBOro CyA0BOrO
po3rnsgy. ToMy, monpu nepcnekTvBHy Ajio pieHb KoHctuTyuinHoro Cyay Ykpainu, moaunHi Mae 6yTn
HalaHO MOX/IMBICTb Po3rnsidy i CNpaBy Ha MiACTasi 3aKoHY, WO BianoBiaae KoHcTuTywii Ykpainu #
rapaHTye NpaBo Ha CNpaBe/InBe BUPILLEHHS CNopY, WO € FONOBHOK METOK NPaBOCYAAs.
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UNCONSTITUTIONALITY OF THE LAW AS THE GROUNDS FOR COURT JUDGMENT
REVIEW UNDER EXCEPTIONAL CIRCUMSTANCES IN ADMINISTRATIVE PROCEEDINGS

If the Administrative Cassation Court finds a law, other statutory instrument or its separate provision
applied (not applied) by the court during case resolution unconstitutional (constitutional), and if the
court judgment in such a case has not yet been executed, it may serve as the reason for court judgment
review due to exceptional circumstances as stipulated by paragraph 1, part five, Article 361 of the Code of
Administrative Proceedings of Ukraine. However, it must be clear that with its decision, the Administrative
Cassation Court does not make a statutory provision unconstitutional - it only states the fact of its
unconstitutionality. Such an approach is important for the proper understanding of the nature of court
judgment review in exceptional circumstances.

However, the case-law is not currently shaped in a way that would allow a person to restore his or
her rights. The established approach does not recognise the right to court judgment review in exceptional
circumstances for the grounds provided under paragraph 1, part five, Article 361 of the Code of Administrative
Proceedings, due to three reasons: 1) the statutory provision that was later found unconstitutional was
applicable at the time of court judgment adoption; 2) judgements were unenforceable; 3) court judgment
review due to these grounds violates res judicata principle. Such an approach disables effective protection
and restoration of rights of the person whose lawsuit was dismissed due to the application of the law that
was later found unconstitutional.

The institute of exceptional circumstances aims at ensuring the review of court judgments passed with
violations that had a considerable impact on the case resolution. Finding a law unconstitutional, failure
of the court to apply the constitutional law, judge's illegal acts, violations by Ukraine of its international
obligations during case resolution in court - all of these indicate the state's mistake and undermine trust
in the court judgment. Thus, the institute of court judgment review in exceptional circumstances targets to
eliminate the mistakes of the state, rather than that of the court.

Negative consequences of violations of the Constitution of Ukraine will not be adequately eliminated
by a mere statement of the fact that provisions of the enactment are inconsistent with the Basic Law and
may not be rectified other than through repeated court proceedings. The review of court judgments passed
based on law provisions that were later found unconstitutional constitutes one of the manifestations of the
liability of the state and responsible public governance. This way, the state fulfils its obligation to restore
rights violated by it by adopting an act that became a subject of judicial review of constitutionality and was
found unconstitutional.
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Mae 6aratopiuHnin BOCBIA, HAyKOBOT Ta BUKNAAALIbKOI poboTH B Akapemil
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KOHCTUTYLIINHA CKAPTA VS EQEKTUBHE BIQHOBJ/IEHHA MOPYLUEHOMO
NMPABA 0COBM OCTATOYHMM CY0OBUM PILLEHHAM Y CBITNI MEPEFNAQY
AQMIHICTPATUBHUX CMNPAB 3A BUK/TIOYHUMWN OCBCTABUHAMHU

AHani3 3acTocyBaHHS CydaMu MONOXEeHb NPOLeCYaNbHOro 3aKOHOAABCTBA, LU0 PerynioloTh
nopsaoK po3rnsay 3asB, MOAAHUX MPO Mepernsd CyAOBMX PilleHb Y 3B'A3KY 3 BUKIIOYHWUMK
06CTaBMHaMK, BKA3YE Ha Te, L0 3anpoBaAXeHa Mofesb KOHCTUTYLLIHOT ckapri B YkpaiHi MicTUTb
iCTOTHI Heponiku. [epenyciMm, Lie 3ayBaxeHHS CTOCYETbCS GAKTUYHOI HEMOXIMBOCTI edeKTUBHOMO
BiJHOB/IEHHS NOPYLUEHWX MpaB, CBO6OS, iHTepeciB 0coby, sika HaMaranacs 3axMcTuTh CBOi Npasa
y CyLoBOMY MopsiaKy (B agMiHICTpaTMBHOMY Cyfi), Y Pa3i BU3HAHHS 3aKOHY YM AOro OKpemmx




NOOXEHb HEKOHCTUTYLIAHMMM 33 pe3y/bTaTamMu po3rsay KOHCTUTYLIAHOT CKapru Takoi ocobu.

Pi3HMM acnekTam Npo6neMaTvKy BNpoBaKEHHS Ta GYHKLIOHYBAHHS IHCTUTYTY KOHCTUTYLiAHOT
CKapru NpucesyeHi poboTy HayKoBLiB, 30kpeMa i cyaais Jlemaka BB, €3eposa AA.[1, 2, 3].

Tak, KoHctutyuiero YkpaiHu 3akpinaeHo Mofenb nobynoBu Takol Aepxasy, GiSNbHICTb GKoT
NiAMNOPSIAKOBAHA MPaBy, a FOMOBHWM MPU3HAYEHHSM € MaKCUManbHO MOBHE 3abe3neyeHHs
OPUAMYHMMM 33C06aMV OXOPOHM | 3aXMCTY NPaB NOAMHM Ta FPOMAAAHMHA 33 PaXyHOK 06MexXeHHS
Lt pepxasy npasoBuMu HopMamu [4] . OCHOBHMI 3aKoH He HaZae ny6niuHii Bnaai BCiX piBHIB
MOX/IMBOCTi [isiTW iHaKLLe, aHiX Lie B3HaueHo KOHCTUTYLEI0 Ta 3aKOHaMMK.

Ha apMiHicTpaTMBHI Cyou, 3riSHO 3 MONOXEHHAMM YacTWHKM neploi ctartTi 2 Kogekcy
a[IMIHICTPaTUBHOrO CyA04MHCTBA YKpaiHY, NOKNAEHO 3aBAAHHS CNPaBeAIMBOr0, HeynepeiKeHoro
Ta CBOEYACHOrO BUPILLEHHS CydoM CrnopiB y cdepi ny6AiyHO-NMPaBOBUX BiHOCWMH 3 METO
epeKTUBHOrO 3axucTy npa., cBO6OA, Ta iHTepeciB Gi3nyHNX 0Cib, NpaB Ta iHTepPeciB IOPUANYHUX
0Ci6 Bin, MopyweHb 3 60Ky Cy6'eKTiB BARAHMX NOBHOBAXEHD [5].

33aKOHOARABLEM 3 METO edeKTUBHOrO 3axXUCTy MOPYLWEHUX NPaB 3anpoBALKEHO IHCTUTYT
KOHCTUTYLIAHOT CKapry, sIKUA MOKMWKAHWIA BWKOHYBATW GYHKUiO 3axuCTy rpoMagsHuHa Bif
MOPYLUEHHS! 100 Mpas [epXKaBoio.

Y KNacWyHin LOKTPWHI NPUPOAHOro NpaBa KaTeropis «npaBa OAVHM» NeXUTb Y MOWMHI
B32EMO,T 0CO6M Ta AepKaBy, a JOKTPMHA MO3UTUBHYX 3060B'S3aHb AepXKaBy B ray3i npas NoanHM
€ HeBi'EMHOK YACTUHOK Cy4acHOi Teopii NPaB OAMHY, KA LAE MOX/UBICTb NEPEOCMUCINTYH
MOAeNb B3AEMOAT JIOAMHY | fepwasn [6], BiLHAMT CUCTEMHI 3B'A3KM MK MpaBamu 0Co6M Ta
06CAroM i xapakTepoM 060B'A3KIB AepxaBy LLOAO iX peanizaLii, yCTaHOBUTY MeXY BiAMNOBIANbHOCTI
[epxaBy 3a ix nopyleHHs [7]. JTnwe icHyBaHHS I0pUANYHUX 3aCO6IB 3aKPiN/IeHHS NPas NOUHY €
HeOoCTaTHIM. HeobxiaHO, Wob BOHW He Bynu iNt030pHUMK, @ peaNibHO AiSA, Ha LLO 7 CNpsMoBaHa
[LOKTPUHA NO3UTMBHMX 3060B'13aHb AEPXKaBy, Ka BU3HAYAE 060B'I30K AePXKaBW He TiNbKU MaTh
3aKOHOAABCTBO, WO LiSIKOM 3abe3neyye AOTPUMAHHS KOHCTUTYLIRHWX NpaB i CBOGOA, a 1 BXWBATH
BCiX HEOOXiLHMX 3aX0AiB 4715 TOrO, W06 BOHO PO3BMBAOCS | PeasibHO AiSN0, TOMY rapaHTii 3axmcTy
npas iHAMBIAA NOBUHHI 3a6e3neyyBaTucs i de jure, i de facto.

[HCTUTYTNepernsay CyLOBOrO PiLLEHHS MiC/S BU3HAHHS 3aCTOCOBAHOTHOPMU HEKOHCTUTYLIAHOKO
nepen6ayeHo YacTuHot n'atoto cTarTi 361 Kogekcy agMiHicTpaTMBHOrO CynoumHCTBa Ykpainu. Tak,
BcraHosneHa KoHctutyuinimm Cynom YKpaiHWM HEKOHCTUTYLMHICT (KOHCTUTYLIAHICTE) 3aKOHY,
iHLIOro NMPABOBOr0 aKTA UM X OKPEMOro MOMOXEHHS, 32CTOCOBAHOMO (He 3aCTOCOBAHOrO) CYAOM
Mif, Yac BUPILLEHHS CMpaBK, KO PilleHHs Cyay Lie He BUKOHaHe, € MiACTaBo A5 nepernsny
pilleHHs 32 HOBOBUAB/IEHUMI 06CTaBMHaMK [5]. HaBeieHa HopMa GaKTUUHO 3aKPInIoE Ha PiBHi
HalliOHa/IbHOT0 3aKOHOAABCTBA NPUHLMA restitutio in integrum (noBepHeHHs CTOPIH 40 NePBUHHOMO
IOPUANYHOTO CTaHY).

OpHak aHania cyaoBoi NPakTUKK CBIAYNTL MPO Te, Wo GaKTUUHO HaBeAEeH: MONOXKEHHS o0
BIOHOBNEHHS MOPYLWEeHUX NMPaB BHACNIAOK BU3HAHHA HEKOHCTUTYLIHUMM (KOHCTUTYLIAHUMM)
MOJIOXKEHb HOPM UYMHHOTO 3aKOHOLABCTBA 3a pe3yNbTataMu PO3risify KOHCTUTYLIAHOI CKapru
MOXYTb GYTW peani3oBaHWUMU NnLLe B TOMY pasi, IKWO B pileHHi KoHctuTyuinHoro Cyay Ykpainu
NPsIMO BKa3aHO Mpo MOro PeTPOCNEKTUBHY Aito.




Tak, yactuHoto gpyroto ctarti 152 KoHctutyuii Ykpaitv nepep6ayeHo, o 3akoH, iHLWi akTy
260 ix OKpeMi MOIOXKEHHS, L0 BU3HAHI HEKOHCTUTYLAHUMU, BTPAYAOTb YMHHICTb 3 AHS yXBANIEHHS
KoHctutyuiHnm Cynom YKpainy pilleHHst Npo iX HEKOHCTUTYLIMHICTb, SIKLLLO iHLLe He BCTAHOBMIEHO
CaMU1M DILIEHHSAM, /e HE PaHille AHS Moro yxBaneHHs [8].

Y KOHTEKCTi MofaTKOBWX MPaBOBIOHOCWH, A4S aHai3y NPO6NEMATUKKU WOAO BiAHOBIEHHS
NOPYLIEHOr0 MpaBa BHACNIAOK BM3HAHHS HEKOHCTWUTYLIAHOK HOPMM 3aKOHy caMe 3a
pesynbTataMu po3risaay KOHCTUTYLIMHOI CKApri, MOXHA 3ragaty npo cnpasy Ne 826/11743/17,
fKa Xou i He nepernsaanach B KacaLinHOMY NOPSAKY, NPOTe Ma€ Heabysike 3HAYeHHs AN1S aHanisy
npo6aeMaTuku.

Tak, y Uit cnpasi NAaTHUK NOAATKIB, KWt Ge3nocepefHbo 3BepTaBcs [0 KOHCTUTYLiAHOrO
Cyny YKpaiHu 3 KOHCTUTYLIHOIO CKaproto, @ camMe ToBapuCTBO 3 0OMEXeHOI0 BifnoBifaNbHiCTIO
«METPO KELLI EH1 KEPI YKPATHA», oTpumMas yxsaneHe Mepumm cenatom KoHcTutywiHoro Cyay
Ykpaium piwenHs NO 3-p(1)/2019 y cnpasi N2 3-391/2018(6048/18), SKMUM BHU3HAHO TaKUMK, LLO
He BignosigaTb KOHCTUTYUIT YKpaiHM (€ HEKOHCTUTYLIMHIMM), NOMONKEHHS MEPLIOro peyeHHs
abzaly ABafusTb woctoro po3ainy | 3akoHy YkpaiHu «[1po BHeceHHst 3MiH Ao MopatkoBoro
KoAekcy YKpaiHu» LWoA0 YTOUHEHHS AesKMX NONOXeHb Ta YCYHEHHS CYNepeyHOCTEN, WO BUHUKIIN
npu NpUAHATTI 3akoHy Ykpainu «[1po BHeceHHs 3MiH Ao [ogaTkoBoro kogekcy Ykpainu wono
NOKpALLEHHs IHBECTULLIHOrO KnimMaTy B YkpaiHi» Bif 23 6epesHs 2017 poky Ne 1989-VIII, 3rigHo 3
SKUMW «HapaxoBaHi Ta CniayeHi 3a nepios NPOBeAEHHS aHTUTEPOPUCTUYHOI OnepaLii CyMu nnatu
3a 3eM/10 BignoBigHo fo cTareit 269-289 uporo Kopekcy 3a 3eMenbHi AinsHKKM, pO3TaLloBaHi Ha
TMMYACOBO OKYMOBAHIN TePUTOPIT Ta/abo TepUTOPIT HACENEHNX MYHKTIB Ha NiHiT 3iTKHEHHS, Ta/a6o
TepuTOpIii NPOBEAEHHS AHTUTEPOPWCTUYHOI OnepaLi, He NiANSraloTb NOBEPHEHHIO HAa MOTOYHWMI
paxyHOK MnaTHMKa MOAATKy, He CMPSMOBYIOTbCS Ha MOralleHHs POLIOBOrO 30608 A3aHHS
(nopaTkoBoro 6opry) 3 iHWMX NOAATKIB, 360PiB, HE MOBEPTAIOTLCA Y FOTIBKOBIN GOPMI 32 YeKOM Y
pasi BiACYTHOCT y NAATHMKA NOAATKIB paxyHKa B GaHKy».

MMicns yboro, nocmnatouncb Ha PiweHHs KoHcTuTyuiHoro cyoy YKpaiHu, BKazaHwi Cy6'ekT
rocrnofapioBaHHs 3BepHYBCS 40 Cydy i3 3asBOK NpO Mepernsf 3a BUKIIOYHUMK 06CTaBUHAMM
CYL,0BOTO PiLLEHHS, BOOHOYAC Y 33[10BO/IEHHI L€l 3a9B1 3 MOCUNAHHSM Ha NpakTuKy BepxosBHoro
Cypy 6yno BiMOBNEHO 3 TVX MIACTAB, WO HA YaC BUHUKHEHHS CMiPHMX NPABOBIAHOCKH Ta Ha Yac
NPUAHATTS pilleHb CyAaMy NepLiol Ta anensuiHol iHCTaHLiA NOAOXEHHS HOPM GYAN YMHHUMM
Ta nignsaranu 3actocysaHHio; PiwenHs KoHctutyuinHoro Cyny Ykpaitw Big 5 yepsHs 2019 poky
Ne 3-p(1)/2019 y cnpasi N 3-391/2018(6048/18) Ha cnipHi NPABOBIAHOCUHI HE MOXE BMANHYTY,
OCKiNbKK NPaBOBIAHOCUH Y [aHii CNpaBi BUHUKM A0 MPUAHATTS TaKOrO PIlLIEHHS, ke He Mae
PETPOAKTMBHOCTI Ta 3MiHIOE 3aKOHOABY€e PeryioBaHHS NViLLe AN NPaBOBIAHOCUH, L0 MATUMYThb
MicUe 3 ATV yXBaNeHHs pitieHHs [9].

Tak, BifiNOBIZHO 10 BUCHOBKIB HAaBeL,EHOr0 CYl0BOr0 pilleHHs, pilieHHs KoHctuTyuinHoro Cyay
YKpaiHy Npo HEKOHCTUTYLIMHICTb 3aCTOCOBAHMX CyAaMM NONOXEHb HOPMATUBHO-NPABOBOr0 aKTy
He € NiACTaBolo 419 CKACyBaHHS pilleHb Cy/iB, OCKINIbKM B TaKOMY pasi Cyd, Ma€ 3aCcTOCOBYBATH
NONOXEHHS 3aKOHY, KU X0Ya | BU3HAHWA HEKOHCTUTYLLIAHUM, NpoTe 6YB UMHHMM Ha MOMEHT
ICHYBaHHS CMipHUX NPaBOBIAHOCKH.




OTxe, Ha NPUKNAAI L€l Cnpasy, 3 OrNs Ha BXE yCTaneHy NpakTUKy, MOXHa NpoC/iaKyBaTh
$aKTUYHY HeMOXNMBICTb  peanizauii aAMiHICTpaTUBHMMM CydaMy CBOrO  3aBAAHHS  LLOAO
eeKTVBHOrO BiAHOBMEHHS MOPYLIEHVX NpaB Gi3NyHUX Ta opuanNYHUX ocib y cdepi ny6nivHo-
NPaBOBUX BiAHOCKH, WO $aKTHUYHO HiBenioe 3anpoBamkeHi OCHOBHMM 3aKOHOM rapaHTii Cy[0Boro
3aXMCTY KOHCTUTYLiAHKX NpaB Ta iHTepecis de facto.

3a HaBefeHoro, BipHUM € TBepmkeHHs €3eposa AA. Mpo Te, L0 MPaKTUKa CyAiB Hapasi
CKNAJAETbCA He y Cnoci6, WO [03BONSE MOAMHI MOHOBUTU CBOI NPaBa, i KAKYOBMM MPaBOBKM
MUTAHHAM Y LbOMY BUMAAKY € 3aCTOCYBAHHA YACTWHM APYrof cTarTi 152 KoHcTnTyuii Ykpaitm (cratTa
91 3akoHy Ykpaitn «[1po KoHctutyuitmin Cyn YkpaiHny» y B3aEMO3B'I3KY 3 MYHKTOM 1 YacTuHm
n'aTol cTarTi 361 KogeKcy aaMiHicTpaT1BHOro cypounHeTea Ypaim [10].

Taka cuTyallig cTana nincTaBoio A5 BUCHOBKY NPO HEOO6XIAHICTb BUpiLLeHHs Benvkoto Nanatoto
BepxosHoro Cyay 03HaYeHoro NUTaHHs sK BUKIIOYHOT NpaBoBoi Npobaemu (Yxeana KacauiiHoro
afMiHicTpaTuBHoro cyay y cknafi Bepxosroro Cyay y cnpasi Ne 808/1628/18 sif 20 niotoro 2020
poky) [11].

3ypaxyBaHHAMHaBeAEeHOr0iCHY Ui OpYANYHI peaniilyof0 BMKOHaHHS pileHb KoHCTUTYLLiHOrO
Cyny YkpaiHu He CTBOPIOIOTb IHCTPYMEHTIB peasibHOro BiLHOB/IEHHS MOPYLUEHWX NPaB Ta iHTepecis
33 pe3ynbTatamut po3rasay aAMiHICTPAaTMBHUMM CyAamu NOAAHOT ocobamu 3asBK NpO Neperasg,
32 BUKJ/IIOYHMMK 06CTaBMHAMK CY[0BKX pillieHb 3 NiAcTaB BctaHoBneHoi KoHctutyuinHum Cynom
YKpaiHU HEKOHCTUTYUIMHOCTI (KOHCTUTYLIMHOCTI) 3aKOHY, IHLIOTO NPABOBOr0 aKTa uu iX OKPeMoro
MOJIOXEHHS, 3aCTOCOBAHOMO (He 3aCTOCOBAHOr0) CyAoM Mif yac BupilleHHs cnpasu. PakTuuHo
HeMOXIMBICTb 3BOPOTHOI Aji akTiB KoHcTuTyuinHoro Cyny YKpaiHu BUK/IMKAE CYMHIBU B KOHTEKCTI
HaBe[eHMX MOoXeHb Hacamneper WOAO ii BIANOBIAHOCTI NPUHLMMY BEpXOBEHCTBA NpasBa Ta
3aKPINIeHOMY Ha KOHCTUTYUIMHOMY PiBHI MpuMaTy npas i cBO6OL, MOAMHM (CTATTa 3, YacTuHa
nepwa cTarTi 8 OcHoBHOrO 3akoHy YKpaiHm).

3anpoBa/KeHU 3aKkoHOAABLEM MiAXih € HEemoC/lifoBHUM, OCKiNbKU npoLecyanbHe
3aKOHOA,ABCTBO NP0 NepPernsf CyA0BOro PillleHHS HAAAE YiTKY MOXIMBICTb GAKTUUYHOTO MOHOBIEHHS
0c06010 i nopyLIeHOro Npasa LLASXOM NofaHHS 3asiB1 NPO Nepernisg, 3a BUKMOUYHUMU 06CTaBUHAMM
CY[LOBVX pilleHb Y pa3i BCTaHOBNEHHS EBPONECbKUM CY0M 3 NPaB NoAMHY NOPYLLEHHs YKpaiHoio
MiXKHapPOAHMX 3060B'13aHb Nif Yac BMPILLeHHS cnpaBu cynoM. HenocnigoBHICTb 3anpoBaXeHoro
3aKOHOAABLEM MiAXOAY TaKOX MPOSIBNSETHCS B TOMY, LLO B pa3i BCTAHOBAEHHS MOPYLUEHHS OAHOTO i
TOr0 CaMOro OCHOBOMOJIOXHOIO Npasa (amke KoHCTUTY LA YKpaiHM rapaHTye 30e6i/bLioro CXoxi 3a
3MiCTOM NpaBa i cBO60AM MOANHU, WO 7 KOHBEHLLisSt NP0 3aXMCT NPaB IIOANHI Ta OCHOBOMONOXHUX
cB060p 1950 poKy), 10ro cy6'ekTv GaKTUYHO OTPUMYIOTb MOHOBEHHS Y NPABaX JULLIE 33 PiLUEHHAM
MXXHapO4HOI Cy0BOI YCTaHOBY.

3 ypaxyBaHHsM HaBefeHoro Ta BUXOASYM 3 TOro, WO AepXaBa BiANOBIAAE Nepes NANHOW
3a CBOIO [iS/IbHICTb, CYA0BA NPAKTVKA B CBITAI MPUHLMNY BEPXOBEHCTBA NPaBa MaE PO3BMBATUCS B
TOMY HanpsIMKy, Skuit 6yae 3a6e3neqyBatit epeKTUBHUI 3aXMCT KOHCTUTYLIMHUX Npas, cBo6of Ta
iHTepeciB ocobu.
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A CONSTITUTIONAL COMPLAINT VS EFFECTIVE RESTORATION OF PERSON'S VIOLATED
RIGHT BY A FINAL COURT JUDGMENT PASSED IN THE CONTEXT OF JUDICIAL REVIEW OF
ADMINISTRATIVE CASES IN EXCEPTIONAL CIRCUMSTANCES

The analysis of courts' application of the procedural law regulating consideration of applications
on court judgment review in exceptional circumstances shows that the constitutional complaint model
introduced in Ukraine contains substantial shortcomings. First of all, this remark concerns the actual
inability of effective restoration of violated rights, freedoms, and interests of the person who tried to
protect their rights in court (administrative court) should the law or its separate provisions be found
unconstitutional following the consideration of such person's constitutional complaint.

Administrative court case-law indicates that provisions on the restoration of violated rights as a
result of provisions of the current legislation being found unconstitutional (constitutional) based on the
results of consideration of the constitutional complaint can be implemented only if the Constitutional
Court judgment clearly states its retroactive effect.

Given the above, the existing legal reality in the field of enforcement of the Constitutional Court
judgments does not create atool foractual restoration of violated rights and interests based on the results
of administrative courts' consideration of an application for judicial review in exceptional circumstances
due to the fact that the Constitutional Court of Ukraine found (un)constitutional the law, other statutory
instrument or its separate provision applied (not applied) by the court during case resolution. In fact, the
lack of retroactive effect of the instruments passed by the Constitutional Court of Ukraine casts doubts
in the contexts of above provisions, predominantly with regard to its compliance with the rule of law
principle and the supremacy of human rights and freedoms enshrined at the constitutional level (Article
3, part one, Article 8 of the Basic Law of Ukraine).

The legislator's approach is inconsistent since procedural law on the court judgment review provides
a clear possibility for the person to restore his or her violated right by filing an application for court
judgment review in exceptional circumstances should the European Court of Human Rights determine
Ukraine's violation of its international obligations during court resolution of the case. The inconsistency
of the approach introduced by the legislator is also manifested in the fact that if the same fundamental
right is violated (as the Constitution of Ukraine mostly guarantees human rights and freedoms that are
similar to those protected by the 1950 Convention for the Protection of Human Rights and Fundamental
Freedoms), its entities get their rights restored only upon the decision of the international judicial
institution.

In light of the above and drawing on the fact that the state is answerable to the people for its
activities, in the light of the rule of law principle, the case-law must develop in the direction that would
ensure effective protection of person's constitutional rights, freedoms and interests.
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Y1997 pouj 3aKiHuWB MaricTpatypy GakynbTeTy Npasa Ta ynpasiHHs
Jlop3bKoro yHiBepcuTety.

Y 2002 pouj 0TpKMaB HaykoBe 3BaHHS AOKTOPA OPUONYHIX HAYK,
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npasa Jloa3bkoro yHiBepcuTeTy.

32010 no 2015 poku 06iiMaB nocafy cyani AGMIHICTPATUBHOIO ParoHHoro cyay B MicTi Jloasi.
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aAMIHICTPATUBHOrO Cyay.
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Baprow BoiuexoBcki,

cynas QiHaHcosol nanatu BepxosHoro
aAMiHicTpaTmBHoro cyay lNonbLuj,
[LOKTOP IOPUONYHUX HAYK

MPELEOEHTHUIA XAPAKTEP PILUEHb KOHCTUTYLIKHOIO CYaY
B MPABOMOPAOKY NOJbLLI

Cxoxe, HaM [10BefeTbCs MOroAuTUCS 3 Te3010, O TBOPYE 3aCTOCYBAaHHS NpaBa CyAamu,
HaBITb KOHCTUTYLIRHAMW, YACTO NepeBULLYE NPUAHATHI MeXi; ane, 3 iHWOoro 60Ky, M He MOXeMOo
3 HEOOXIAHOI TOYHICTIO KOHKPETU3YBATH, SK Li Mexi 6ynn BU3HaUYeHi a6o BKa3atu KpuTepii, K
YiTKO PO3PI3HUTW NEPETBOPEHHS, TTYMAaYEeHHS Ta TBOPYE 3aCTOCYBaHHs Npaga. OfHaK y nonbCbKin
NpPaBOBIt NiTepaTypi 3araNbHOBMU3HAHOIO € Te3aMPO Te, WO pilleHHs KOHCTUTYLIRHOro CyAy MaloTb
npaBoTBOPUKi XapakTep’. Lis ayMKka cTana nowmpeHoto nicas Toro, sk 6y10 NoCTaHOBMEHO, WO
«KOHLLeMLLis BUYEepMHOro nepeniky mxepen npasa, npuinHaTa B rnasi Il Konctutyuii Pecny6niku
Monblua, He BUKIIIOYAE, 33 NEBHUX YMOB, CTBOPEHHS «CYA0BUX NMPABOTBOPUMX aKTIB, CTBOPEHMX
AAMIHICTPATVMBHOIO CYLLOBO BNAA0K». [IPUXMABHMKM L€l TE3M BBAXKAIOTb, LLLO BUYEPMHW Nepesik
IPKepen npaBa HOCUTb OBMEXEHUI XapaKTep, OCKIbKU MAETbCS IULLe NPO MKEepPena NcaHoro
npaea, ski HabyBaloTb GOPMU HOPMATUBHUX aKTiB. ToMy aBTopu KOHCTUTYLI He BUKMOYany ix
LOMOBHEHHS! HLUMMU [pKepenaMm, TaKUMU SIK 3arasibHe Npaso Ta Cy[40BUM NpeLefeHT

()

30A€ETbCS aHANOriYHNA NPOLLEC NepeoCMIUCIEHHs MOAeNi 3aCTOCYBaHHS NpaBa CyaaMy MaB
micue i B MonbLwi. Po3yMiHHs npuHLmMny npsiMoro 3actocyBaHHS KoHcTUTyLl, 6e3nocepenHbo
BUpKEHOro y yacTuHi 2 ctarti 8 Kowctutyuii Pecny6niku Mombwa (mani - Konctutyuis)
WBWAKO CTaNo NpeaMeToM cynepeykn Mix KoHcTWTyuinHum cygom, BepxosHum cypom Ta
Buwmm agMiHICTpaTUBHUM CY[,OM, KOXEH i3 SKMX BMMArae BWKIIOYHOI KOMMeTeHuii Wwono
PO3rASAY MUTAHHS KOHCTUTYLiAHOCTI®. OfHaK, Ler Cnip He BUPILIMBCS Yepes NOCUNAHHS Ha 3MICT
nonoxeHHs KOHCTUTYLIT Ta KOHUENLio €AMHOTO TAYMAYEeHHs, BUC/IOBAEHY B CYLO0BIA NPaKTUL
KoHctuTyuinHoro cyany. HaBnaku, HacnpaBgi icHyBaB [OCUTb cneumndiuHnii po3nomin GyHKuin
MixX KoHCTuTyUiHUM cynom, BepxoBHuM cynom Ta Buwmm agMiHicTpatuBHuM cypoM. Liboro
6yNno JOCATHYTO 3a AOMOMOrol0 CKMAAHMX KOHLENUA, Takux sK O4YeBMAHA HEBIAMOBIAHICTb
KoHcTUTyUii*. Lled cnip niokpecivB  CkNa@HWiA - XapakTep CydOBMX pilleHb, 30KPema,
06rPYHTYBAHHS pillieHb BULLMX CY0BWX iIHCTAHLLIR, KOAM CynepeynnBi AUCKYPCH NpU3BOASTb A0
BV3HAHHS CUIHANBHOTO Ta KOMYHIKATWBHOMO XapaKTepy AisnbHOCT cyaiB. BooHouac, y cepeinHi
1990-x pokiB, Yepe3 3pocTaHHsa poni KoHCTUTYLIHOro cyoy po3noyanack AMCKYCis Npo BNANB
mski, Prawotworcze znaczenie orzeczen Trybunatu Konstytucyjnego w orzecznictwie Naczelnego Sgdu Administracyjnego,
Warszawa 2008.
27 Kmieciak, Prawotwdrstwo sedziowskie w sferze jurysdykcji sgdow administracyjnych, Panstwo i Prawo 2007, no. 12, p. 24. See also J. Matecki,
Prawotwércza rola orzecznictwa Naczelnego Sqgdu Administracyjnego w sprawach podatkowych, Ruch Prawniczy, Ekonomiczny i Socjologiczny
1993, no. 4; A. Gomutowicz, Orzecznictwo Naczelnego Sqdu Administracyjnego jako Zrédto prawa podatkowego [in:] lus et lex. Ksiega jubileuszowa
Profesora Andrzeja Kabata, Olsztyn 2004.
* R Hauser, J. Trzciriski Prawotworcze znaczenie orzeczen Trybunatu Konstytucyjnego w orzecznictwie Naczelnego Sadu Administracyjnego,

Warszawa 2010, pp. 11-46.
4 R. Hauser, J. Trzciniski O formach kontroli konstytucyjnosci prawa przez sady, PiP 2008, No. 2, pp. 13-15




pileHb KoHCTUTYLiAHOrO Cyaly Ta iHCTUTYT 6CTPaKTHOro TyMadeHHs KoHctutyuii®. Lie 3Hmkno 3
npaBoBoi cvctemm [Nonbui nicns 1997 poky, konu Habyna YnHHOCTI HoBa KoHcTuTyuida MonbLwi. 3
OrNSAY Ha HOBI HOPMM NMUTAHHS NPABOTBOPEHHS CYAAMM CTafI0 MEHLL BAXJ/IMBUM, OCKIIbKW HOBWI
IHCTUTYLiAHWA OpMaT CyLOBOI CMCTEMM, BCTAHOB/IEHW LIUM HOPMATWBHO-MNPABOBUM aKTOM Ta
3anpoBaKEHHS BUYEPMHOro nepeniky mKepen npasa BiACYHYM NUTAHHA NPaBOTBOPYOCT Ha
Lpyruia nnaH. MpoTe BUSBMAOCS, WO Lie MUTaHHA Ha6byBa€e HOBOrO 3HAUEHHS fK B Teopii, Tak i Ha
npakTuyi. Micng 1997 poky piweHHs KoHCTUTYLIAHOTO Cydy BXe He NiAnaranu 3aTBepoxXeHH0
kBanidikosaHoto GinbuicTio Cermy, sk Lie 6yno paHilwe. BogHouac TnymMayeHHs KOHCTUTYUIRHUM
CyA0M NPU3BeNo A0 MUTaHb LWOA0 AOro NPaBOTBOPYOro xapakTtepy. Lis npo6nema ctocysanacs
Hacamnepef cuTyauin, konu KOHCTUTYLIRHWA CyA BMHOCWB TaK 3BaHi PilleHHA-TAyMaYeHHs, y
AKMX BKa3yBasnocs Ha PO3YMiHHSA MEBHOrO NONOXeHHs, ake Bignosiaae KoHctutyuiit. Lo Toro
X, Y NiTepaTypi Hapasi iCHye AYMKa, WO pieHHs KOHCTUTYLIAHOrO cyay MaloTb MPaBOTBOPYUiA
xapakTep’.

Y TMonblui icHyloTb cnopu Wwofo piweHb KoHCTUTYLiHOrO cyay. peaMeT i 3HaUYEHHS LnX
CnopiB pi3HATbCS. Tak, MM CTUKAEMOCS i3 3agBaMu, WO CTaBASTb NI CYMHIB KOMMeTeHLUil
KOHCTUTYUIMHOMO Cyaly y BUHECEHHI piLleHb NeBHOrO THMY, e6aTy Woao ix keasidikauii (npo Te, un
€'y 4OroCh NeBHa NPUPOAR, HANPUKIAA: Y1 MaoTh pilleHHs Npasosy Npupomy?) Ta knacudixauii
(4 HANEXMTb WOCh A0 NEBHOI FPYNK, HANPUKAL: € PiEHHS TIYMAYHUM Y 0BMEXYBASbHUM?).
BionpaBHO TOUKOK LbOro MUTaHHs € cTatTs 190 KoHCTUTYLT, IKa rOSI0BHUM YMHOM Perysoe
NpaBoBi HACNIAKK pilleHb KoHCTUTYLIRHOrO cyay.

[1ns BUpilWeHHs BULiE3a3HAYEHNX MUTaHb HEO6XiOHO noyaTV 3 PO3rNsdy BWAIB CYAOBWX
pilleHb KOHCTUTYLAHOrO cyay B NpaBosii cuctemi Monbuyi:

1. CreepmxysanbHe (knacuuHe/mpocte) - nonoxenHs/ctatta X ignosigae crarti Y
KoHcTuTyuii;

2. HeratusHe (knacnuHe/npocTe) - nonoxeHHs/ctarta X He Bignosigae crarti Y KoHctuTyuir;

3. TnyMauHe - MOMOXeHHS X, ke PO3yMieTbCa 9K .. BiANoBiAae/ He signosigae ctarTi Y
KoHctuTyuii;

4. O6MexyBasibHe - MOOKEHHS X, BYACTHHI ... BiANOoBiAae/ He Bianosifae crarti Y KoHctutyuir,

5. 3acTocoBHi - Hanpuknag, cTatts X He Bignosigae ctarTi Y KoHCTUTYLIT, Wo He CTBOpHOE
NiACTaB 4SS NOBEpPHEHHs MOAATKY, CNIAYEeHOr0 3a LM MOIOXEHHsIM; CTaTTs X He BiAnoBifae

ctarTi Y KoHctuTywii, ane 360pw, CTATHYTI BIAMNOBIAHO L0 MOMOXKEHHS X, He MignsralTb
NOBEPHEHHIO;

6. 3 BiOKIaAanbHOI0 YMOBOIO — MOJIOXKEHHS X € HEKOHCTUTYLAHMM Ta nepectae 6yTu YUHHUM
B OeHb Y;

7. MocTaHoBK

* L. Morawski, Precedens a wykfadnia, PiP 1996, No. 10, pp.5-9

© J. Trzciniski, Orzeczenia interpretacyjne Trybunatu Konstytucyjnego, PiP 2002, No.1, p. 3; K. Pietrzykowski, O tak zwanych ‘interpretacyjnych’
wyrokach Trybunatu Konstytucyjnego, PS 2004, No. 3, p. 15.

7 M. Safjan, Skutki prawne orzeczen Trybunatu Konstytucyjnego, PiP 2003, No. 3, pp. 3-4; A. Sulikowski, Tworzenie prawa przez sady konstytucyjne i
jego demokratycznoé¢, PiP 2005, No. 8, pp. 20-24.




Lis knacudikauis He € BUYEPHOLO, OCKINbKM iCHYIOTb PiLLEHHS, SIKi He HanexaTb [0 XOAHOI 3
nepepaxoBaHUX BULLE KaTeropii, HanpuKag, 3anobixHi pilleHHs a6o curHanbHi noctaHosm. Kpim
TOro, Knacuoikallis He € BUKIIOYHO, OCKINbKM AesiKi PilleHHst OAHOYACHO HanexaTb A0 Ginbly
HiXX OfHi€l KaTeropii, HaNpWKNaa: HIBUTO 06MexXyBasbHI - NPABOTBOPYI, HIGUTO 06MEXYBANbHI -
TAYMaYHi, HEraTUBHi — TAYMauHI pileHHs), CTBEPAKYBabHI - TNyMauHi piLueHHs. Ix pisHOMaHITHICTb
TaKOX CTa€ 0YEBMIHOK 3 OMIAAY Ha Pi3HI MPaBOBI HACNIAKM, WO BUHMKAIOTD i3 CY[OBUX PilleHb.
[eski cynosi pilleHHs MaloTb YiTKi MPABOBI HAC/IAKM, X0ud TaKMX MeHWiCTb (HaBiTb KnacuuHe
HeraTnBHe piLllieHHst MOXe BUKNMKATH CYMHIBU, SIKLLO NOMOXEHHS PO BHECEHHS 3MiH 610 BU3HAHE
HEKOHCTUTYLIAHUM — YW Lie 03HAYAE, O K HACNIAOK PiLUEHHS Cif, NOBEPHYTUCS [0 NOSIOXKEHHS,
Wo Aisno [0 BHeceHHs 3MiH?). OcobnmMea CuTyalis BUHMKAE, NepefyCiM, WOA0 TNYMAyHUX,
06MEeXyBasIbHNX Ta - B OCTAHHI POKM - 3aCTOCOBHMX pilleHb (i, 04eBMAHO, CaMe Ui piLUeHHS HAC
HanbinbLIe LiKaBNATb).

3 ToukM 30py KOHCTUTYLiHOrO Cydy, HOPMaTUBHI HACNiAKM CYLOBUX pilleHb O4YeBMAHI Ta
3PO3YMisli HE3aNEXHO Bif, BUAY CYLOBOMO PilleHHs. AK LWOAO0 KNACUYHUX MO3UTUBHUX UM HEFaTUBHUX
piLleHb, TaK | TIYMaYHUX, 06MeXyBaNIbHUX YW 3aCTOCOBHWX pillieHb, pe3ybTaT 3aBX /AN O4HAKOBUN
- BOHM MalOTb 3ara/lbHOO60B'I3K0BUI XapaKTep, Ik HEOAHOPA30BO HAroNoLWYBaB KOHCTUTYLIAHWIA
CyL, Y CBOIX PiLLEHHSIX, TOCUNAIOUNCH HA 3MICT YacTUHM 2 cTaTTi 190 KoHcTuTywii.

3iHLworo 60Ky, y niTepatypi Ta CyA0Bii NPaKTULL BUCYBAIOTLCS Pi3HI apryMeHTH, o6 CTBEPANTH,
wo 6yab-aKi piteHHs Cyay, ki He € KNACUYHYMM NO3UTUBHUMI 260 HErATUBHUMY PiLUEHHSMY, He
€ 0608'73K0BKMI. HanuacTile MoxHa nouyTy, wo Cyn He Mae NOBHOBAXEHb BUHOCKTY iHLUi CY0BI
pilleHHs, KpiM KnacuuHmx. OcobnrBo NPUMITHO, LLO HaBiTb BepxoBHWi cyn, He Mae euHOI No3uLii
3 LbOro MUTaHHA. B 06roBopeHHi 0608'13k0BOr0 xapakTepy pileHb Cydy Takox BKA3yeTbCs, WO
BpaXyBaHHS TYMaYHX, 06MeXYBaNbHMX YW 3aCTOCOBHYIX PillieHb MOXe NPU3BECTW 0 PO3LiNEHHS
NPaBOBOr0 Pery/tBaHHs MEBHOMO IHCTUTYTY Ha YACTUHM, CYMiCHI Ta HecyMicHi 3 KoHCTUTYyLiE,
L0 [UCKPEANTYE HOPMATMBHY OCHOBY TaKOro HOPMATUBHO-MPABOBOrO aKTy i MOXe NpU3BeCTV 40
HabyTTs HUM GOPMK, He nepef6aYeHOT 3aKOHOAABLIEM.

Hanpwknag, Buwwin agmidictpatveHmin cyn (BAC) Bupiwwme, Wwo, xoua KoHCTUTYLInHWA cyp, He
Ma€ 3arasbHNX MOBHOBXEHb 3AIMCHIOBATY 3aralbHOO60B'S3KOBE TyMaYeHHs 3aKOHO[ABCTBa,
OLLiHIOBAHHS MOBHOBaXeHb KOHCTUTYLIMHOTO Cyay 3 METO BU3HAYATH MEXi AOro pillleHb - iHLe
nuTaHHS. HeobrpyHTOBaHO CTaBUTU Mif, CYMHIB MOXMBICTb KOHCTUTYLIAHOMO CyAy YTOUHUTH, K
06MEXYETLCA BB MOrO pileHsb (pilweHHs Buworo agminictpatusHoro cyay sia 10 sosTHs 2007
p. Ne Il GSK 154/07).

Tak camo BepxoBHwWit cyn KOHCTaTyBaB, Wo KOHCTUTYLiS He BiLOKPeMIIoE CYLOBi pilleHHs
KoHCTUTYLiHOTO Cyay Ta He HaKNafae XOAHOI Knacudikalii Ha 060B'A3KOBY YTy MO0 PillieHb.
OpHaK, MHOXWHHICTb [OKTPUHANbHMX MiAX0LiB He 060B'A3KOBO MOBMHHA NOPOMXYBATH AUCKYCIT
npo Te, fki 3 pileHb Cyny MatloTb MOBHY 060B'S3KOBY CUTY, AKi — NWILLIE YACTKOBY 060B'S3KOBY CHITY,
a SiKi B3arasli He MatoTb 060B'A3K0BOT cMn. Hopmu KoHcTuTyLii He cTBOpIOIOTL MiAcTaB pobuTth
Taki Bubipku. Taknid Bin6ip 6yB 61 HaL3BMYANHO HE6GE3MeyHol TeHOEHLIE, OCKINbKU Mir 61
LMCKPeauTyBaTy kanidikawio cyais Yn JOKTPUHY.

OpHaK LWMPOKO NPUAHATI TaKi BUCHOBKW:

- KOXeH Cy[l Ta aAMiHICTPaTVBHW OpraH 3060B'93aHi BUKOHYBATK pilleHHst KOHCTUTYLiHOrO




CyLy 3 MOMEHTY HabpaHHs HUMW YUHHOCTI, OCKINbKW BOHU MaIOTb 3arailbHOOO0B'A3KOBY CuAy;

- He06XiAHO BU3HABATW IEMITUMHICTb PILLEHHS MO CYTi Ta NOCMAATUCS Ha HbOrO 6e3nocepefHbO
y piLLeHHi He3anexHo Bif xapakTepy pieHHs Cyady i noro 060B'I3K0BOT CUN.

[MprKnap AncKycii, LWo TpMBAE LWOAO0 LbOro - pilleHHs Buworo agMinicTpatueHoro cyay Big 10
uepsHs 2014 poky (I FSK 993/13), BuHeceHe Ha nincTasi NopyLUeHHs YacTuH 1, NyHKTY 4 4acTuHm
6 Ta yacTuHm 8 cTatTi 70 lNMopatkoBoro kodekcy. BignosigHo fo Yactunm 8 ctarTi 70 lNogatkosoro
KOLLeKCy NoAaTKOBI 3060B'13aHHS, 3a6e3mneyeHi iNnoTexoto, He NiANAraloTb YacoBOMY 06MEXEHHIO;
O[HaK Micn1st 3aKiHYEeHHs CTPOKY NO30BHOT LABHOCTI Lii 3060B'A3aHHS NiANAraloTh BUKOHAHHIO fnLLe
o0 NpeaMeTa inoTekn. 3asiBHUK CTBEPAXKYBAB: HEMPABUIIBHUM € TIYMaUyeHHs, O 3aKiHYeHHs
TepMiHy Aji pilueHHs Npo 3abe3neyeHHs NOAATKOBOrO 30608B'A3aHHS He NPU3BOANTL A0 3aKIHYEHHS
CTPOKY 3acTaBW HEPYXOMOCTi, TOAI SK 3 MPaBWIbHOMO TIYMAYeHHS MOSIOXKEHb MOXHA AiNTH
BWCHOBKY, WO 3aKiHUEeHHS TepMiHy Aii pilleHHs Npo 3a6e3neyeHHs NO4ATKOBOrO 3060B'SA3aHHS
NpV3BOLAMUTL [0 3aKiHYEHHS CTPOKY 3aCTaBU HEPYXOMOCTI, TOLI K NMPOCTe BUIYYEHHS INOTEKU €
Ne MaTepianbHO-TEXHIYHOK AiSNBHICTIO, @ Haka3 Ans 3abesneveHHs BIOMNOBIANLHOCTI Ha
NiACTaBi pilleHHs Npo ii 3abe3neyeHHs, BCTAHOBEHHS 060B'A3KOBOI INOTEKM NPU3YNUHSIE Nepe6ir
N030BHOI LABHOCTI, TOAI §1K 3 YaCTWHYM 8, L0 € YTOUHIOBASIbHMM NOMOXKEHHAM A1 NMYHKTY 4 YacTUHK
6 NOriYHO, WO BCTAHOB/EHHS 060B'A3KOBOT INOTEKM He NPU3BOAMTL 40 NPU3YNUHEHHS Nepebiry
CTPOKY MO30BHOI AaBHOCTI, @ NVLIE HAAAE MOXJIMBICTb BPErY/IIOBAHHS MO30BY, HE3BAXAIOUM Ha
3aKiHYEHHSI CTPOKY MO30BHOT AABHOCTI W40 06'eKTa iNOTeKM.

Knio4oBrM Ans BUPILLEHHS CMIPHOTO MUTAHHS CTas10 pilleHHs KoHcTuTyuiHoro cyady Bif, 8
KoBTHS 2013 poky, cnpasa Ne SK 40/12. Y nyHKTi 2 KOHCTUTYLiMHWIA CyL, NOCTaHOBUB, LU0 YaCTUHA
6 ctarTi 70 NopaTkoBoro Kogekcy B pefakuii, wo gisna 3 1 ciuns 1998 p. no 31 rpyansa 2002 p., He
BiZNOBIAAE YACTUHI 2 cTaTTi 64 KoHcTuTyLii. Hesaxaloun Ha Te, Wwo Lie nonoxeHHs 3 1 ciyns 2003
pOKy 6ifbLLie He 3aCTOCOBYETLCS A0 HOBMX 3aCTaB AJ1s MOAATKOBUX 3060B'A3aHb Yepe3s BTpaTy Moro
060B'3KOBOI CU/IM, MPABOBA HOPMA, LLLO MICTUTLCS B HBOMY, Gy MOBTOPEeHa Ta Po3LmnpeHa (Yepes
noAaTkoBy 3acTasy) y yacTuHi 8 ctarTi 70 MofaTkoBoro KogeKcy. Xoua GpopMabHO e MOOXeHHS!
He 6yn0 NpeAMeToM cnpasu (BoHO He Gyno MIACTABOW A4S NPUAHSTTS OCTATOUHOrO PilleHHs Y
CMpaBi 3a8BHWKA), Ti X KOHCTUTYLAHI 3aCTepexeHHs, ki 6ynu BUKNALEH Y BULIE3a3HAYEHOMY
PillieHHi, ABHO MOLIMPIOKTHCS HA HbOrO (avB. PiwenHa Buuioro agminicTpatueHoro cyay sig 13
rpyaHs 2013 poky, cnpasa N | FSK 1807/12).

PilieHHs Npo HEBIAMOBIAHICTL HOPMATUBHOIO aKTy (260 MOr0 YACTUHI) AKTOBI, AKWI € BUALLMM
3a iepapxielo B axepeniax npasa, NPWU3BOAMTL 10 BTPATh MOro 0608'a3koBol cunu (lex superior
derogat legi inferiori), Wo Mo CyTi 03HAYAE, WO MOJONKEHHS, HEBIANOBIAHICTL AKOrO KOHCTUTYLT
6yna BcTaHoBneHa CynoM, BTpayae CBO 060B'A3KOBY CU/TY B YACTUHI HEBILMOBIAHOCTI, ika 6yna
BUsBIEHAS.

AHanoriuHy TouKy 30py BUCNOBMB Bulimni agMiHicTpaTvBHWI Cyaly CBOEMY pillieHHi Bif, 7 rpyaHs
2009 poky (cnpasa Ne | OPS 9/09), 3riaHo 3 aK0l0 «B CUTYaUi, KOMW NICNA NOAAHHSA CTOPOHOIO
KacauinHol ckapri KoHCTUTYLiAHNA Cyn, BU3HAE HEKOHCTUTYLIAHUM HOPMATUBHO-NPABOBMUI aKT,

8 B. Banaszak, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2009, pp. 835-853; M. Wyrzykowski, M. Ziotkowski, Prawo do
wznowienia postepowania administracyjnego po wyroku Trybunatu Konstytucyjnego, [in:] S. Biernat, L. Bosek, L. Garlicki, T. Gorzyriska, M. Grzybowski,
R.Hauser, J. Korczak, M. Masternak-Kubiak, M. Niedzwiedz, M. Wyrzykowski i M. Ziétkowski, Konstytucyjne podstawy funkcjonowania administracji
publicznej, System Prawa Administracyjnego, vol. 2, eds. R. Hauser, Z. Niewiadomski, A. Wrobel, Warszawa 2012, p. 333.




Ha MiCTaBi IKOrO BUHECEHe 0CKApXKyBaHe PillieHHs), AKLLO HeKOHCTUTYLLIHE NONOXeHHs He 6yno
3a3HayeHo B MiACTaBax Ans Kacauii, Bumin agMiHicTpaTuBHWA Cyd MOBWHEH 6e3nocepefHbo
3aCTOCyBaTH NONOXEHHS YacTuHM 1 1a 4 cTarTi 1 KoHctutyuii Pecny6niku Monblua Ta BpaxoBysaTh
pileHHs KoHcTuTyuiAHoro cyay, He 6yoyuu 3B'93aHUM 3MiCTOM YacTuHu 1 cTatTi 183 3akoHy npo
afMiHicTpaTueHe cypounHcTgo Big 30 cepniHa 2002 poky (JL RP N 153, nyHkT 1270, i3 3MiHaMm)».
Y LbOMY KOHTEKCTI CAif, 3a3HaumMTW, O Cyh He 3B'S3aHWUi TyT NPaBOBOK OLHKOIO, 3LiNCHEHO
Mpy TNYMayeHHi NofoXKeHb Npo MO30BHY AABHICTb (30KkpeMa, YacTuHa 8 cTatTi 70 lNogmatkoBoro
KozeKcy) y pileHHi BoeBoacbkoro agminictpaTveHoro cyay Bapwasu sig 29 6epestst 2011 poky,
cnpaga Ne [11 SA/Wa 1820/10 3a cratTeto 153 KogeKcy aAMiHICTPaTUBHOMO CY0UMHCTBA, OCKINbKM
piwenHs Cyay Mae Hacnigku ex tunc (aue., 30Kkpema, pileHHs Buworo agMiHicTpaTMeHoro cydy
Bin 6 notoro 2008 p., Il OSK 1745 / Q7). IHWUMK CNoBaMK, XO4a Ha MOMEHT afMiHICTPATUBHO-
NpaBoBOI NOAT AiAN0 NONOXKEHHS (TOAI BBAKANOCH KOHCTUTYLIRHMM), aKe 6y0 MiACTaBolo As
KOHKPETHOro akTy uu Aii nyéniyHoi agMiHicTpauii, noganbiue pilieHHs KoHCTUTYLIRHOTO cyay npo
I0r0 HEKOHCTUTYLIMHICTb NpK3Be/a 40 TOrO, O aKT/AiANbHICTb, WO PO3TNAAANNCS, HE BBAXKAIUCS
3aKOHHWMM Ta I0r0 HEKOHCTUTYLLIMHICTb CTana NiACTaBO AN CKACYBaHHS aKTy/AiaNbHOCTI.

[lymMKa Wwono npaBoBux HacnigKiB pilleHb KOHCTUTYLIRHOMO cyoy B yaci He € 04YeBWUAHOLO,
OCKiNbkM YacTuHa 3 cTarTi 190 KoHcTuTyuii perymioe ue MUTaHHS Nvilie B 3arasibHUX pucax.
Niteparypa nepen6avae, Wo pilleHHs HAabyBae YMHHOCTI 3 AHS AOro onpuiogHeHHs (ex nunc),
ane Cyn caMm MOXe Npu3HayaTyl iHWy Aaty HabyTTs HUM 060B'A3KoBOT cunu. Y KoHCTUTyLii HiYoro
He 333HaYeHO NP0 HABYTTS UMHHOCTI PILUEHHS 3 AHS BU3HAHHS aKTy HEKOHCTUTYLiAHMM (ex tunc),
10670 Harwswmawe. OgHak AyMKa, WO HACNiAKK CYA0BOrO PileHHS MOYMHATBCS 3 [LHS BUSHAHHS
aKTY HEKOHCTUTYLIAHMM, BUOAETLCS MPUMYCTUMOIO, XOUa Lie Mae 6yTU UiTKO BUKNALEHO Y PilleHHi
camoro KoHcTutyuiHoro cyny®.

Lls aymMKa niaTBEpAXYETbCA pilleHHaM Buwioro agMiHicTpatneHoro cydy Bif 12 6epesHs
2014 poky (Il FSK 221/14) wjofo TaymMadeHHa Ta 3acTOCyBaHHSA YacTuHm 3 ctarTi 20 3akoHy
npo NoaaTok Ha goxoam GisnuyHMx oci6 Big 26 nmnHs 1991 poky (JL RP 2010. N 51, n. 307 3i
3MiHamu, B peaakuii, wo aiana 3 1998 no 2006 pik), CTOCOBHO GKUX BUHUKM CEPIO3HI CYMHIBH,
AKi | cTanu nigcTaBoto ckapri, nogaHoi o KoHctutyuinHoro cyay. Y piwenni Big 18 annus 2013
poky SK 18/09 y nyH«Ti 2 KOHCTUTYLiHUA Cyn, noCTaHoBMB, Wwo: «Yactuna 3 crarti 20 3akoHy
npo NodaTok Ha foxoam ¢isnyHmux oci6 y pepakuii, wo aisna 3 1 ciuns 1998 poky no 31 rpyaHs
2006 poky, He BifNOBIAAE 3i CTaTTi 2 Ta YacTuHi 1 ctatti 64 KoHcTuTywii» (nyHkt 985 JL RP 2013).

Lo crocyetbes yactuHu 3 cTarti 20 3akoHy Mpo MoAaTtok Ha [oxoau Oi3uuHMx oci6, y
PE30MIIOTUBHIN YaCTWHI pilleHHs, 3a3HadveHoro sule, Cya He 3[i/CHIOBAB MOBHOBAKEHHS, IO
MICTUTBCS Y yacTuHi 2 cTartTi 71 3akoy Big 1 cepriig 1997 poky npo KoHctutyuinnui cya (JL RP
No 102, nyHKT 643 3i 3MiHamu, Hapani Takox: 3akoH npo KC), i He NocTaHoOBUB, WO 060B'A3K0BA
CUNa LbOro NONOXeHHs 3aKoHY Npo NMOAATOK Ha [oX0AK (i3nYHMX 0Ci6 Mae NPUINHUTUCS nicns
[,aTV ONPUMIOLHEHHS PilIeHHs PO BU3HAHHS MOr0 HeCyMicHWM i3 KoHcTuTyuieto. YacTvHa 3 cTarTi
20 3akoHy npo nofaTok Ha foxoau disuyHKx oci6 (B pedawuii, wo aisna 3 1 ciung 1998 p. no 31
rpyaHs 2006 p.) 6yna BU3HAHA HEKOHCTUTYLIMHOIO i HE MOXEe BBAXATMCA 3aKOHHOIO MiACTABO0
ON15 BUPILLEHHs MOAATKOBMX CMPaB Ta MiACTaBOK A5 iX KOHTPOAO aAMIHICTPAaTUBHUMU Cyaamu;
KpiM TOro, Lie He MOxe 6yTW NpPaBOBOIO MIACTABOIO 151 NOYATKY Ta MPOLOBXEHHS MOAATKOBOrO

° B. Banaszak, Konstytudja..., op. cit, pp. 840-841.




nposamxeHHs. OTxe, cif 3po6UTU BUCHOBOK, WO MPUMMHEHHS 060B'S3KOBOI CUAM YACTUHK 3
ctarTi 20 3aKoHy NMpo MOAATOK Ha Joxoaun ¢i3nuHmx 0cib, Wwo 3acTocoByBanacs 3 1 ciuns 1998
poky no 31 rpyaHs 2006 poky, € ex tunc. Lis gis piwenHs Cyay nos's3aHa 3 4acoM ony6ikyBaHHs
BULLEe3a3HaueHoro pileHHs y cnpasi SK 18/09 Ha nigcrasi nyHkTy 1 ctatTi 79 3akoHy npo KC, i,
3 OrNSAY Ha e MOMOXEHHS), TBePIXKEHHS B O6rPYHTYBAHHS LbOro PilleHHs), Wo «(...) MOXMBICTb
3[IMICHEHHS MOAATKOBOrO MPOBAKEHHS LWOAO HEPO3KPUTOrO A0X0AY Ha OCHOBI: 1) YacTuhm 3
ctatTi 20 3aKoHy Npo NOAATOK Ha goxoan Gi3nuHMx oci6 y peaakuii, wo aisna 3 1 ciyHa 1998 poky
no 31 rpyaHs 2006 poky, BTpayae Cuay 3 MOMEHTY OMPUIOAHEHHS LbOro pilleHHs B XKypHani
3aKOHIB» ([IMB. NYHKT 8 06IPYHTYBaHHS pileHHs KOHCTUTYUiHOrO cyay).

LLlopo Toro, us MatwTb pieHHs KOHCTUTYWIRHOMO cyay, Y SIKUX MICTUTbCA TBEPOXEHHS Npo
HEKOHCTUTYLIMHICTb BIANOBIAHONO MOMOXEHHS NPaBa, NPaBoBi HACNiAKK 6€3 3BOPOTHOT Aii B yaci
(Ha Man6yTHE, TO6TO ex NUNC), a60, TaKOX Byayun AEeKNAPATUBHUMM, MAKOTb 3BOPOTHY Ail0 B YaCi
- nicns BBeAEHHs B Ail0 MOMOXeHHs, HecyMicHoro 3 KoHcTuTyLjeio, To6To ex tunc, MoxHa 6yno
CnocTepiratv cynepeususi Nigxoam, BUCIOBEHI LWOAO Lboro caMuM KoHCTuTywiiHuM cyaoMm (i Ha
ue Bkasysas BAC y ceoix piwenHsx Il FSK 2322/11, Il FSK 2413/11, Il FSK 2426/11, Il FSK 2598/11
Bin 17 »oeTHg 2013). OpHak Koserig, Wo po3risgaana Lo Cnpasy, TAKOXK BUKOPMCTANA MO3WLilo,
BWC/IOBNEHY, Cepef, iHLWWOro, Y pilleHHi Buworo aaminictpatueHoro cyay Big 20 anctonaga 2013
poky y cnpasi N Il FSK 1303/13, wo Taki piteHHst KoHCTUTYLiAHOrO Cyy MaioTb NPaBOBi HAC/iAKM
3 MOMEHTY BBEIEHHS B [0 MOMOXEHHS, WO He Bianosiaae KoHcTuTywii, To6TO ex tunc, i wo Taki
ApryMeHTu NiaTBEPAXYIOTL Le:

1) y pyroMy nyHKTi pe30ITUBHOT YaCTVHM pilieHHst KoHCTuTyuinHoro cyay sig 18 nunus 2013
poky SK18/09, sikuii sk (ony6ikoBaHa) noctaHoBa KoHCTUTYLiHOMO Cyaly € 3aranbHO060B'S3K0BUM
BiAnoBigHO fo nyHkTiB 1§ 2 ctatTi 190 KoHctuyuii, Cyn oronocus yactuHy 3 ctarti 20 3akoHy
Npo MoAaTok Ha foxoan GisnyHux oci6 y pemakuii, wo gigna 3 1 ciung 1998 poky no 31 rpyaHs
2006 poKy, HeKOHCTUTYLiMHOW. Ak 6yno 3a3HaueHo Bule, GOPMYIOBAHHS OOFPYHTYBaHHS
BYLLE3a3HAYEHOTO pilleHHs KOHCTUTYLIHOO Cyay, 3MiAHO 3 SK1M Ha AaTy OMy6AiKyBaHHS PilLeHHS!
KoHcTvTyuifHoro cyay Wwoao YacTuHm 3 ctatTi 20 3aKkoHy Npo NOAATOK Ha foxoan di3nyHMX oci6,
NPOAOBXKEHHS iCHYt04YOro abo NOPYLLIEHHSI HOBOIO NMPOBAXEHHS 33 YacTWHO 3 cTaTTi 20 3aKoHy
Npo MOAATOK Ha goxoan GiznuHmux oci6 Hemoxnwvee. Lle nnwe ofuH i3 HACNIOKIB PilLeHHs Npo
HEBIZAMNOBIAHICTb LbOro NOMOXKEHH: 3aKoHY KOHCTUTYLIT (Ledt apryMeHT TakoX BUKOPMUCTOBYBABCS
BuwymM aaMiHicTpaTyBHIM CYa0M Y pilueHHax Bif 24 xoBTHa 2013 No || FSK 2673/11 ta N || FSK
2891/11);

2) 3a60pOHY Ha BMKOPUCTaHHS TAKOrO MOJIOXEHHS B MPaBOYMHAX TAKOX MOXHA 3HANATU Y
nyHkTax 3 Ta 4 crarti 190 KoHctuyuii. Cnig mintu BucHoBky 3 nyHkTy 3 ctarti 190 KoHctuTywii:
OCKiNbkM KOHCTUTYLis [03BONSIE 36EPEXEHHS YMHHOCTI HEKOHCTUTYLINHOrO NpaBOBOrO aKTy
NNLe y SKOCTI BUHSTKY, MPaBUIO TaKe, WO HeKOHCTUTYLiAHUA NPaBOBWA aKT He MOBUHEeH AifTH,
TO6TO, He MOBMHEH 3aCTOCOBYBATUCS, | OCKINbKM 3rifHO YacTuHy 4 ctatTi 190 KoHcTutyuii skiwo
nicns piweHHs KOHCTUTYUIRHOrO Cydy Npo HeBIANOBIAHICTb MNONOXEHHS BWHWKAE NiAcTaBa Ans
NOHOB/EHHS! MPOBaKEHHS, Take MOMIOXKEHHS He MOBMHHO 3aCTOCOBYBATUCS, HaBiTb SKLIO BOHO
MOK/MKaHe 3aKiHYMTU PO3rs CNpasw, NepeaaHoi oo cyny™;

10 R, Hauser, J. Trzcinski, Prawotwdrcze znaczenie .., op.cit., p. 46.




3) Ha pymky Konerii BWworo afMiHICTPATUBHOTO Cydy, MPUAHATE Y PO3MSHYTIA CMpasi
pilleHHs BiANOBIAAE CTAHAAPTY KOHCTUTYLIMHOTO 3aXMCTy rpOMafaH (MnaTHUKiB NoaaTKis), akui
MOXHA KOHKPeTU3yBaTh Ik MPUHLMMN PIBHOCTI Nepef, 3aKOHOM, 3aKpinneHui B yactuHax 1 1a 2
ctarTi 32 KoHctuTywii. [ing peanizauii uboro npuHumny Tpeda npunycTuTy, Wo BHACNIAOK PilleHb
KOHCTUTYLIMHOrO Cy/y, Y AKMX CKACOBYETHCA NPe3yMMList KOHCTUTYLIRHOCTI HOPM 3aKOHY (y cnpasi,
WO pO3rfHAETbCS, e CTOCYETbCS pilleHHs KoHcTuTyuinHoro cyny Big 18 nunus 2013 poky Ne
SK 18/09, npaBoBKM HaCNioKOM AKOrO € CKaCyBaHHs Mpe3yMnuii KOHCTUTYLIMHOCTI YacTuHu 3
cTarTi 20 3aKoHy MPo MOAATOK Ha [oxoau disnuHnx oci6 (B peaaxuii, wo aisna 3 1 ciyHa 1998
poky no 31 rpyaHa 2006 poky), NoaaTkose NPOBAKEHHS, 3aBepLUeHe [0 [ATU OMy6MiKyBaHHS
BYMLLe3a3HAYEHOr0 pillleHHst KOHCTUTYLiHOrO cyay, @ 3rofA0M CKapra naaTH1Ka NoaaTkis niansrae
He3aBepLIeHOMY nepernsaay B aAMIHICTPAaTMBHOMY Cyfli, @ MOAATKOBE MPOBAAXEHHS Lie He
3aKiHueHe a6o po3novate Ha MiACTaBi BULIE3A3HAYEHOrO MOJIOXKEHHS 3aKOHY MPO MOAATOK Ha
noxoaun GisndHnx oci6 6ynun abo € no36asneHi MaTepianbHOI NPaBOBOI NiACTaBY.

Ha 06rpyHTyBaHHS BHLLE3a3HAYEHOTO pilleHHs KOHCTUTYLAHOrO Cy Ay, BUHECEHOro B cnpasi N2
SK18/09, 6yno 3a3HaueHo, Lo MexaHi3M 0noAaTKyBaHHS [OXOLY 3 HEPO3KPUTUX [Kepen 4oXoay
260 He OXONNEeHN PO3KPUTUMI MKepenamu, Npo Lo AAeTbC y YacTuHi 3 ctarTi 20 Ta yacTuHax 1
Ta 7 ctarTi 30 3aKOHY NpO NMOAATOK Ha A0X04M Gi3nyHKX 0Ci6 Ta YacTuHi 4 ctatTi 68 [opaTkoBoro
KOAEKCY MatoTb [ly)e Cepio3Hi 3aKOHOAABYI HeAOAIKM W00 KOHCTPYKLi NpaBoBKx HOpM. Yepe3
3anpoBa[PKeHHs 0CO6MBO 0BMeXyBalbHOrO MOAATKOBOrO IHCTUTYTY MPUXOBAHOMO [,OXOAY,
3aKOHOAABELb BPEry/oBaB Lie MUTaHHS JULLe TPbOMa KOPOTKMMU 3aKOHOAABYUMM MONONKEHHAMMU,
[Ba 3 SKUX BUSIBUANCH HAaA3BWYAAHO HETOYHMMM Ta HEOOHO3HAYHWUMK, TOLi K iHCTUTYTaM, AKi
3HAYHO MeHLU CKNAAHI i, LLO HanbinbLL BaXIMBO, MEHLLE BTPYYAOTbCS B KOHCTUTYLiIHI NpaBa oci6,
NPUCBSAYEHA HM3Ka HOPMATUBHUX aKTiB. Haaymky Cyay, MOXHA PU3MKHYTW Ta CKa3aTw, WO HACMpaBA;
BYLLLE3a3HAYEH] MPABOBI MOIOXKEHHS € INLLE OCHOBO IHCTUTYTY, OCKINIbKYM 0r0 3MiCT cGOpMOBaHO
TiNbKM Ha NPaKTWL, WO, 04EBUAHO, NOBUHHO BUK/IMKATK CEPNO3HI 3anepeyeHHst 3 TOYKK 30py
LIeMOKPATMYHOI lepxaBy, Y siKii Mae Miclie BepXOBEHCTBO Npaga. Y LbOMY BUMALKY NAATHUKAM
nodaTKiB HeJOCTaTHbO 3HAaTW AiloYi MPaBOBI HOPMY; W06 BU3HAUNTK iX MpaBa Ta 060B'A3KM, BOHM
NOBWHHI Gy TaKOX 03HAOMUTICS 3 MO3WNLLEI0 NOAATKOBMX OPraHiB Ta CYA0BUMM PILLEHHAMY.

Cyn Harapas, wo y csitni KoHCTWTYWii cig po3pisHATM [Ba CTaHAApPTW MPaBUbHOCTI
3aKOHOAABCTBA: (1) 3BMUAMHMIA, AKUM CTOCYETHCA BCIX NPABOBUX HOPM (Ler CTaH4apT rapaHTye
MPUHLMN NPABUIBHOMO 3aKOHOLABCTBA), Ta (2) MiABMLEHNR, WO CTOCYETHCS NMLIE HOPMATUBHO-
NPaBOBKXaKTIBYKOHKPETHUX Chepax (Ler CTaHAapTrapaHTye NpUHLMAM CNeLiani3aLliiHopMaT1BHO-
NPaBOBUX aKTIB, WO 06MEXYI0Tb NpaBa i CBOGOAM NOAMHW | FPOMALSHMHA, | 3A60POHHKX HOPM UK
HOPM Npo noaaTku Ta 36opw). OCNopIOBaHi NMONOXEHHS 3aKOHOAABCTB], NepefGayeHi B pilieHHi
No SK 18/09 HagiTb He BiAMOBILAIOTb BMMOraM 3BMYAMHOrO CTaHAApTy (cTarTa 2 KoHcTuTywii),
X04a BOHW, SIK MOAATKOBI HOPMK, MOBMHHI 3aCTOCOBYBATWM BMMOTHU, LLO BILNOBIAAIOTb BAMOraM
niaBuWeHoro craHaapty (cratti 84 Ta 217 KoHctutywii). Akuwio nepea6aqaeTses, WO OAHIED 3
OCHOBHYIX LjifIelt iCHYBaHHSA IHCTUTYTY MPUXOBAHOMO [OXOAY € NMPEBEHTUBHICTL i WO Ler iHCTUTYT
(30kpema, nopatkoBa CTaBKa B 75%) eheKTMBHO BUKOHYE CBOK POJib, CMIOHYKAKOUM MIATHUKIB
NOAATKIB [0 HANEXHOrO 3BITYBaHHS MPO [OX0AM, Cif, 3a3HAUNTH, WO, HA AYMKY KOHCTUTYLiAHOTO
Cyay, Y KOOHOMY pa3i He MOXHAa HACTI/IbK/M MOBEPXHEBO TPaKTyBaTW MPEBEHTUBHICTb, WO




NPM3BOANTb 0,0 HEXTYBaHHA eneMeHTapHMU BUMOramMm ACHOCTI Ta TOYHOCTI NpaBOBKX NONOXEHb,
gKi MalOTb 3aCTOCOBYBaTUCA [0 oci6.

Ha nymky Buuioro agMiHicTpaTMBHOrO CyAy, y CNpaBi, Wo PO3risAaeThCs, HEOOXIAHO B3ATH
[0 yBarw piwenHs KoHctuTyuinHoro cyay Bif 18 aunHa 2013 poky Ne SK 18/09, ake cnpocTosye
NPe3yMnLjito KOHCTUTYLIAHOCTI MOMIOXEHHsS HOPM MaTepiafibHOro npaea, sike 6yfno MiacTasolo
[N PiLeHHS NOAATKOBMX OPraHiB Ta OLIHKM, BUCIIOBIEHOT B OCKapXyBaHOMY PilUEHHI, NPO WO
NPaBWbHO BKa3aB CyA NepLoi iHcTaHu;i. ToMy BUCHOBOK BoeBOACHKOro agMiHicTpaTUBHOrO Cyay
- MO3KLisS No3¥BaYa Npo Te, WO NPABOMIPHICTb OMOAATKYBaHHS Yepe3 NofaTok Ha NpubyToK 3
npuxoBaHux ayxepen (YactnHm 11a 3 ctarti 20 1a nyHKT 7 4acTuim 1 ctarTi 30 3aKoHy Npo NofaTok
Ha foxoamn Gi3nuHMx oci6) cnip 6y0 OLHUTY 3 BpaxyBaHHAM 3MICTy pilleHHst KOHCTUTYLiHOMO
cyay Big 18 nmnHs 2013 poky Ne SK 18/09, 6yna npasubHo. Y TV xe uac usg 06CTaBuHa BU3HAYaE
06I'PYHTOBAHICTb 3BMHYBaYeHb, BUCYHYTUX OPraHOM Y KacalliiHiin ckap3i B noBHoMy o6csi3i. Cya
NepLoi iHCTaHLii NPaBU/IbHO OLIHWMB HAC/IAKM 3MiHWM MPABOBOrO CTATYCy BHACMIAOK YCYHEHHS
KOHCTUTYUIMHWM CyfoM CYTTEBOI NPABOBOI MiACTaBM 418 BEAEHHS NOAATKOBOr0 NPOBALKEHHS, i
Lie 6yno ex tunc.

MMinéusatoun nigcymok Wwono Gopm nepernsmy KOHCTUTYLIAHOCTI 3aKOHOAABCTBA CydamM,
Ha NpuKnagi aHanisy cygosoi npaktvkm BAC, MOXHA AT BMCHOBKY, WO 06Csr nepernsagy
KOHCTUTYLIMHOCTI 3aKOHOLABCTBA Ta TakUM YWMHOM, 6e3nocepefHe 3acTocyBaHHs KoHCTUTYLT
MOXHA NpeacTaBnUTH Tak™:

1. woponepernsay KOHCTUTYLIAHOCTI 3aKOHIB, MPaBWI0 NONArAE B TOMY, LLLO CY/, KU MAE CYMHIBW
OO0 BiAMOBIAHOCTI MPABOBOIO MOMIOXEHHS], Ha AKOMY FPYHTYETbCS CrpaBa, 3060B'A3aHuM
HanpaBuUTU OPUANYHKIA 3annT 00 KOHCTUTYLIMHOMO CYy, 33 BUKITIOUYEHHSM TaKWX CUTYaLi:

a) Mae MiCLie TaK 3BaHa BTOPUHHA HEBIAMOBIAHICTL MONOXEHHS 3aKOHOAABCTBA 260
b) MONOXeHH: 3aKOHOAABCTBA ABHO HEKOHCTUTYLIIHE,

2. 1000 nepernsmy KOHCTUTYLIAHOCTI OCHOBHUX aKTiB (kopekciB), 0aBHO Ai€ Mo3uuis Wonao
[ONYCTUMOCTI PO3rNgAy CyAaMmu ix BignoBigHoCTI KOHCTUTYLIT nig Yac po3rnsay cnpasw Ta 3
NPaBOBMMM HACNIAKAMYM N AN L€l CnpaBu.

LLi BMCHOBKM He MOPOIKYIOTb OLHUX CEPNO3HMX CYMHIBIB. 3 iHLLOrO BOKY, Cy[0Ba NPaKT1Ka
0XOMNJIt0€E binbLue cdep, OCKINbKM BCE YaCTille TPANISETLCS Tak, WO Bullnin anMiHicTpaTuBHWi cya,
BepxoBHUI cyp Ta iHWI Cyau BUKOPUCTOBYIOTb pilleHHst KOHCTUTYLAHOTO Cyay SiK OCHOBY AN
cynoBwx pilweHb. Oco6MBO Lie CTOCYETHCS CMPaB, KoM BHACTILOK pilleHHst KoHCTUTyLiHOrOo cymy
npaBoBa HOPMA BTpayae 060B'a3KoBY cuy. OfHaK Ans Lboro NoTpibHO, Wob BUKOHYBANMCS ABi
yMOBM:

1. KOHCTUTYUIMHWA CyA BW3HAB MOMOXEHHS 3aKOHOAABCTBA HEKOHCTUTYLiHUM Ta BUK/IIOUMB
7010 3 NoNbCbKOro NPaBOBOro NOpsiAKy, abo

2. NOJOXEHHS i3 KOHKPETHUM 3HAYEHHSIM Ta 3 BM3HAYeHMM NepiofoM Yacy BU3HAHO
KOHCTUTYLIHAM CY[,OM HEKOHCTUTYLIAHUM.

%R Hauser, J. Trzcinski, Prawotwdrcze znaczenie ..., op. cit., pp. 108-109.
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THE LAW-MAKING NATURE OF THE JUDGMENTS OF THE CONSTITUTIONAL
TRIBUNAL IN THE POLISH LEGAL ORDER

It seems that we have to agree with the thesis that the creative application of the law by
courts, even constitutional courts, often exceeds acceptable limits; yet, on the other hand, we
find it impossible to specify how these limits have been defined with the necessary precision,
or to indicate the criteria that clearly distinguish between the reconstruction, interpretation
and creative application of the law. In the Polish legal literature, however, the thesis that the
judgments of the Constitutional Tribunal are of a law-making nature is now generally accepted™.
This view gained currency after it was held that "the concept of a closed catalogue of the sources
of law adopted in Chapter Ill of the Constitution of the Republic of Poland does not exclude, in
certain conditions, the creation of 'judicial law-making acts, created by administrative judiciary"
The proponents of this thesis believe that the closing of the catalogue of sources of law is of a
limited character, as it refers only to the sources of written law, which take the form of normative
acts. Therefore, the constitutional legislator did not rule out supplementing them with other
sources, such as common law and court precedent".

()

It seems that an analogous process of redefining the judicial model of applying the law also
took place in Poland. The understanding of the principle of direct application of the Constitution,
expressed explicitly in Article 8(2) of the Constitution of the Republic of Poland (hereinafter
‘the Constitution’), quickly became the subject of a dispute between the Constitutional Tribunal,
the Supreme Court and the Supreme Administrative Court, with each claiming the exclusive
competence to examine constitutionality®. At the same time, this dispute was not resolved by
referring to the content of the provision of the Constitution, combined with the imposition of
a single interpretation expressed in the jurisprudence of the Constitutional Tribunal. On the
contrary, in reality there was rather a specific division of functions between the Constitutional
Tribunal, the Supreme Court and the Supreme Administrative Court. This was achieved by means
of sophisticated concepts, such as that of obvious non-conformity with the constitution”. This
dispute highlighted the complex nature of judgments, and in particular the justifications for
higher court decisions, where conflicting discourses lead to the recognition of the signaling and

! Cf.R. Hauser, J. Trzcinski, Prawotworcze znaczenie orzeczen Trybunatu Konstytucyjnego w orzecznictwie Naczelnego Sgdu Administracyjnego,
Warszawa 2008.

27 Kmieciak, Prawotwérstwo sedziowskie w sferze jurysdykgji sqdow administracyjnych, Panstwo i Prawo 2007, no. 12, p. 24. See also J. Matecki,
Prawotworcza rola orzecznictwa Naczelnego Sqgdu Administracyjnego w sprawach podatkowych, Ruch Prawniczy, Ekonomiczny i Socjologiczny
1993, no. 4; A. Gomutowicz, Orzecznictwo Naczelnego Sqdu Administracyjnego jako Zrédto prawa podatkowego [in:] lus et lex. Ksiega jubileuszowa
Profesora Andrzeja Kabata, Olsztyn 2004.

* R Hauser, J. Trzciriski Prawotworcze znaczenie orzeczen Trybunatu Konstytucyjnego w orzecznictwie Naczelnego Sadu Administracyjnego,
Warszawa 2010, pp. 11-46.

4 R. Hauser, J. Trzcinski O formach kontroli konstytucyjnosci prawa przez sady, PiP 2008, No. 2, pp. 13-15.




communicative nature of judicial activity. At the same time, in the mid-1990s, due to the growing
role of the Constitutional Tribunal, a discussion began on the effects of the Constitutional
Tribunal's judgments and the institution of abstract interpretation of the Constitution®. This
instrument disappeared from the Polish legal system after 1997, when the new Constitution of
Poland entered into force. Following the new regulations, the issue of judicial lawmaking became
less important, as the new institutional framework of the judiciary set out by this legal act and
the introduction of a closed catalogue of sources of law relegated the issue of judicial lawmaking
to the background. Nevertheless, it transpired that this issue took on a new form, both in theory
and practice. After 1997, the rulings of the Constitutional Tribunal were no longer subject to the
approval of a qualified majority of the Sejm, as had previously been the case. At the same time,
the interpretation of constitutional principles by the Constitutional Tribunal led to questions as
to its law-making nature. This problem primarily concerned situations where the Constitutional
Tribunal issued so-called interpretative judgments, which indicated the understanding of a given
provision that is consistent with the Constitution®. Moreover, in the literature, the view that the
rulings of the Constitutional Tribunal are law-making in nature seems to prevail today’.

There are disputes in Poland concerning the judgments of the Constitutional Tribunal.
The subject matter and importance of these disputes varies. Thus we encounter statements
questioning the competence of the Tribunal to issue rulings of a certain type, controversies
concerning their qualification (whether something has a certain feature, for example: Is the ruling
of a legal nature?) and classification (whether something belongs to a certain set, for example:
Is the ruling interpretative or limited?). The point of reference for this issue is Article 190 of the
Constitution, which primarily regulates the legal effects of Constitutional Tribunal judgments.

In order to address the above questions, it is necessary to start by considering the types of
judgments of the Constitutional Tribunal in the Polish legal system:

1. Affirmative (classic/simple) - provision/article X is in conformity with Article Y of the
Constitution;

2. Negative (classic/simple) - provision/article X is not compatible with Article Y of the
Constitution;

3. Interpretative - provision X, understood as ... is compatible/not compatible with Article Y of
the Constitution;

4. Limited - provision X, to the extent that ... is compatible/not compatible with Article Y of
the Constitution;

5. Applicative - e.g. Article X is not compatible with Article Y of the Constitution, which does
not create a basis for the refund of tax paid under this provision;

- Article Xis not compatible with Article Y of the Constitution, but fees collected under provision
X are not refundable;

° L. Morawski, Precedens a wyktadnia, PiP 1996, No. 10, pp. 5-9

© J. Trzciriski, Orzeczenia interpretacyjne Trybunatu Konstytucyjnego, PiP 2002, No.1, p. 3; K. Pietrzykowski, O tak zwanych ‘interpretacyjnych’
wyrokach Trybunatu Konstytucyjnego, PS 2004, No. 3, p.15.

7 M. Safjan, Skutki prawne orzeczen Trybunatu Konstytucyjnego, PiP 2003, No. 3, pp. 3-4; A. Sulikowski, Tworzenie prawa przez sady konstytucyjne i
jego demokratycznos¢, PiP 2005, No. 8, pp. 20-24.




6. With a deferral clause - provision X is unconstitutional, and expires on day Y
7. Resolutions

This classification is not exhaustive, as there are judgments which do not belong to any of
the above categories, e.g. preventative judgments or signalling resolutions. Furthermore, neither
is the classification exclusive, as some judgments belong to more than one category at a time:
e.g. ostensibly limited-law-making, ostensibly limited-interpretative, negative-interpretative
judgments, affirmative-interpretative judgments. Their diversity also becomes apparent in the
different legal effects that ensue from the judgments. Some judgments have clear legal effects,
although such constitute a minority (even a classic negative judgment may be questionable if
the amending provision has been declared unconstitutional - thus does this mean that the effect
of the judgment is to return to the provision in force before the amendment or not?). A special
case here is provided here by, above all, interpretative, limited and - in recent years - applicative
judgments (and, obviously, it is these judgments that are of most interest to us).

From the Tribunal's point of view, the normative consequences of the judgments are obvious
and clear, regardless of the type of judgment in question. Both with regard to classic affirmative
or negative judgments, as well as to interpretative, limited or applicative judgments, the outcome
is always the same—they are of universally binding application, as the Tribunal has repeatedly
stressed in its judgments, referring to the content of Article 190(2) of the Constitution.

On the other hand, in the literature and jurisprudence, various arguments are put forward to
assert that any Tribunal judgments which are not classic affirmative or negative judgments are not
binding. The most frequent chargeis that the Tribunal is not competent toissue judgments other than
such classic ones. It is particularly noteworthy that not even the Supreme Court presents a uniform
position on this issue. In the discussion on the binding character of the Tribunal's judgments it is
also pointed out that taking into account interpretative, limited or applicative judgments may lead
to splitting a legal regulation of a given institution into parts that are compatible and incompatible
with the Constitution, which undermines the normative construction of this regulation and may
result in giving it a shape that was not intended by the legislator.

For example, the Supreme Administrative Court (NSA) has decided that, although the
Constitutional Tribunal does not have the general power to make a generally binding interpretation
of the law, assessing the competence of the Constitutional Tribunal to determine the limits of its
judgments is another matter. Questioning of the possibility of the Constitutional Tribunal to specify
how the impact of its judgments is limited is unfounded (The judgment of the NSA judgment of 10
October 2007, Il GSK 154/07).

In turn, the Supreme Court stated that the Constitution does not segregate the judgments
of the Constitutional Tribunal and does not impose any classification of the binding force of its
judgments. The multiplicity of doctrinal divisions, however, does not make it necessary to discuss
which of the Tribunal's judgments have full binding force, which only partial, or which have no
binding force. Constitutional norms do not allow for such selections. Such selection would be an
extremely dangerous process, since it could undermine the qualification made by the courts or the
doctrine.




However, the following conclusions are widely accepted:

- each court and administrative authority is obliged to comply with the Constitutional Tribunal's
judgments from the moment they enter into force, given that they are assigned universally binding
force;

- the recognition of the substantive legitimacy of the decision and reference to it explicitly in
the judgment is necessary, regardless of the nature of the Tribunal's judgment and its binding force.

As an example of the ongoing discussion in this respect, the judgment of the Supreme
Administrative Court of 10 June 2014 (I FSK 993/13) issued on the grounds of violation of Article
70 &8 1,8 6 item 4 and & 8 of the Tax Ordinance can be cited. Pursuant to Article 70 § 8 of the
Tax Ordinance, tax liabilities secured by a mortgage are not subject to limitation; however, after
the expiry of a limitation period, these liabilities shall be enforced only against the subject of the
mortgage. The applicant claimed that the interpretation is incorrect which states that the expiry of
the decision to secure a tax liability does not result in the expiry of the mortgage security, whereas
a correct interpretation of the provisions leads to the conclusion that the expiry of the decision to
secure a tax liability results in the expiry of the mortgage, while the mere removal of the mortgage
only constitutes a material-technical activity, and that the order to secure the liability on the basis
of the decision to secure it, the establishment of a compulsory mortgage suspends the course of
the limitation period, whereas it follows from § 8, which is a specifying provision for § 6 item 4, that
the establishment of a compulsory mortgage does not result in suspension of the course of the
limitation period, but only in the possibility of settling the claim, despite the expiry of the limitation
period, against the mortgaged object.

Key to resolving the disputed issue was the judgment of the Constitutional Tribunal of 8
October 2013, court file no. SK 40/12. The Constitutional Tribunal ruled in point 2 that Article 70 §
6 of the Tax Ordinance, in the wording in force from 1 January 1998 to 31 December 2002, is not
compatible with Article 64(2) of the Constitution. Although this provision from 1 January 2003
was no longer applicable to new collateral for tax liabilities due to the loss of its binding force, the
legal norm contained therein was repeated and extended (by tax lien) in Article 70 § 8 of the Tax
Ordinance. Although this provision was not formally the subject of adjudication (it was not the
basis for the final decision in the applicant's case), the same constitutional reservations which were
raised in the above judgment clearly apply to it (cf. the judgment of the Supreme Administrative
Court of 13 December 2013, court file no. | FSK 1807/12).

A judgment on the inconsistency of a normative act (or part of it) with an act which is higher
in the hierarchy of sources of law results in the loss of its binding force (lex superior derogat legi
inferiori), which to be precise means that the provision whose incompatibility with the Constitution
has been established by the Court loses its binding force with regard to the incompatibility that
has been found?®.

A similar view was expressed by the Supreme Administrative Court in its resolution of 7
December 2009 (court file no. I OPS 9/09), according to which “in a situation where, after a

8 B. Banaszak, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2009, pp. 835-853; M. Wyrzykowski, M. Ziotkowski, Prawo do
wznowienia postepowania administracyjnego po wyroku Trybunatu Konstytucyjnego, [in:] S. Biernat, L. Bosek, L. Garlicki, T. Gorzyriska, M. Grzybowski,
R.Hauser, J. Korczak, M. Masternak-Kubiak, M. Niedzwiedz, M. Wyrzykowski i M. Ziétkowski, Konstytucyjne podstawy funkcjonowania administracji
publicznej, System Prawa Administracyjnego, vol. 2, eds. R. Hauser, Z. Niewiadomski, A. Wrobel, Warszawa 2012, p. 333.




party has filed a cassation appeal, the Constitutional Tribunal declares the normative act on the
basis of which the appealed decision was issued to be unconstitutional, if the unconstitutional
provision was not indicated in the cassation grounds, the Supreme Administrative Court should
directly apply the provisions of Article 190(1) and (4) of the Constitution of the Republic of Poland
and take into account the judgment of the Court, without being bound by the content of Article
183 § 1 of the Law of the Administrative Courts Procedure of 30 August 2002 (JL RP No. 153,
item 1270, as amended)”. In this context, it should be noted that the court is not bound here
by the legal assessment made in the interpretation of the statute of limitations provisions (in
particular, Article 70 § 8 of the Tax Ordinance) in the judgment of the Voivodship Administrative
Court in Warsaw of 29 March 2011, court file no. Il SA/Wa 1820/10 under Article 153 of the
Code of Administrative Courts Procedure, because the judgment of the Tribunal has an ex tunc
effect (cf. inter alia, the judgment of the Supreme Administrative Court of 6 February 2008, II
OSK 1745/Q7). In other words, although at the time of the administrative and legal event, there
was a provision in force (then considered constitutional) that was the basis for a specific act or
action of the public administration, the subsequent judgment of the Constitutional Tribunal on
its unconstitutionality precluded the act/activity under review from being considered legal and
was the basis for its repeal.

The view on the legal effects of the Tribunal's judgments with regard to time is not obvious,
as Article 190(3) of the Constitution only regulates this issue in general terms. The literature
assumes that the judgment comes into force on the day of its promulgation (ex nunc), but it is
permissible for the Tribunal to set a different date for the end of its binding force. The Constitution
is silent on the entry into force of the judgment from the date of the unconstitutional act (ex
tunc), i.e. the earliest possible date. However, the view that the ex tunc effect of the judgment
seems to be admissible, although it should be clearly stated in the ruling of the Constitutional
Tribunal itself®.

This view is confirmed by the judgment of the Supreme Administrative Court of 12 March
2014 (11 FSK 221/14) concerning the interpretation and application of Article 20(3) of the Personal
Income Tax Act of 26 July 1991 (JL RP 2010. No. 51, item 307, as amended, in the wording in force
from 1998 to 2006), with regard to which serious doubts arose, which became the source of a
complaint lodged with the Constitutional Tribunal. In the judgment of 18 July 2013, SK 18/09, in
point 2 the Constitutional Tribunal ruled that: "Article 20(3) of the Personal Income Tax Act, in
the wording in force from 1 January 1998 to 31 December 2006, is incompatible with Article 2 in
conjunction with Article 64(1) of the Constitution” (JL RP 2013, item 985).

With regard to Article 20(3) of the Personal Income Tax Act, in the operative part of the
judgment referred to above, the Tribunal did not exercise the competence contained in Article
71(2) of the Act of 1 August 1997 on the Constitutional Tribunal (JL RP No 102, item 643, as
amended, hereinafter also: the CT Act), and did not rule that the end of the binding force of this
provision of the Personal Income Tax Act is to occur after the date of the promulgation of the
decision declaring it incompatible with the Constitution. Article 20(3) of the Personal Income
Tax Act (in the wording in force from 1 January 1998 to 31 December 2006) has therefore been
judged to be unconstitutional and cannot be considered a legitimate basis for resolving tax

° B. Banaszak, Konstytudja..., op. cit, pp. 840-841.




cases and the basis for their supervision by administrative courts; moreover, it cannot constitute
a legal basis for commencing and continuing tax proceedings. It must therefore be concluded
that the end of binding force of Article 20(3) of the Personal Income Tax Act, as applicable from
1 January 1998 to 31 December 2006, is ex tunc. This effect of the Tribunal's judgment is linked
to the time of publication of the above judgment in SK'18/09 on the basis of Article 79(1) of the
CT Act, and in the light of that provision, the statement in the justification of that judgment that
"(...) the possibility of conducting tax proceedings on undisclosed income based on: 1) Article
20(3) the Personal Income Tax Act in the wording in force from 1 January 1998 to 31 December
2006, will cease upon the promulgation of this judgment in the Journal of Laws" (cf. point 8 of
the justification for the judgment of the Constitutional Tribunal).

With regard to the issue of whether the judgments of the Constitutional Tribunal in which a
declaration of the unconstitutionality of a given legal provision is made have only prospective
effects (for the future, i.e. ex nunc), or also, being declaratory, have retroactive effects—following
the enactment of a provision that is incompatible with the Constitution, i.e. ex tunc, it was possible
to observe divergent statements being made on the same subject by the Constitutional Tribunal
itself (and this was pointed out by the NSA in its judgments of 17 October 2013, Il FSK 2322/11,
Il FSK 2413/11, Il FSK 2426/11, Il FSK 2598/11). However, the panel hearing this case shared
the position expressed, inter alia, in the judgment of the Supreme Administrative Court of 20
November 2013, court file no. Il FSK 1303/13, that such judgments of the Constitutional Tribunal
have effects from the moment of enacting a provision incompatible with the Constitution, i.e. ex
tunc, and that the following arguments support this:

1) in the second point of the operative part of the judgment of the Constitutional Tribunal of
18 July 2013, SK 18/09, which as a (published) ruling of the Constitutional Tribunal is, pursuant to
Article 190(1) and (2), of the Constitution, universally binding, the Tribunal declared Article 20(3)
of the Personal Income Tax Act, in the wording in force from 1 January 1998 to 31 December
2006, to be unconstitutional. As mentioned above, the formulation of the justification of the
aforementioned judgment of the Constitutional Tribunal, according to which, as of the date
of publication of the Constitutional Tribunal's judgment covering them, continuation of the
existing—or initiation of new—proceedings under Article 20(3) of the Personal Income Tax Act
is excluded, is only one of the consequences of the decision on the non-conformity of this legal
provision with the Constitution (this argument was also used by the Supreme Administrative
Court in the judgments of 24 October 2013, Il FSK 2673/11 and Il FSK 2891/11);

2) the prohibition on the use of such a provision in legal transactions can also be found in
Article 190(3) and (4) of the Constitution. The conclusion should be drawn from Article 190(3)
of the Constitution that since the Constitution only exceptionally allows for an unconstitutional
legal act to be in force, the rule is that it should not be in force, i.e. not be applied, and since
according to Article 190(4) of the Constitution, after a judgment of the Constitutional Tribunal
on the non-conformity of a provision, a basis for reopening proceedings arises, such a provision
should not be applied, even if it is intended to end a case pending before a court™,

3) in the opinion of the panel of the Supreme Administrative Court, the solution adopted in the

1 R Hauser, J. Trzcinski, Prawotworcze znaczenie .., op. cit., p. 46.




case under consideration is consistent with the standard of constitutional protection of citizens
(taxpayers),which can be concretized in the form of the principle of equality before the law, expressed
in Article 32(1) and (2) of the Constitution. The implementation of this principle requires that it be
assumed that, as a result of the judgments of the Constitutional Tribunal in which the presumption
of constitutionality of the provisions of law is revoked (in the case under consideration this concerns
the judgment of the Constitutional Tribunal of 18 July 2013, SK 18/09, whose legal consequence
is to revoke the presumption of the constitutionality of Article 20(3) of the Personal Income Tax
Act, in the wording in force from 1 January 1998 to 31 December 2006), both the tax proceedings
completed before the date of publication of the aforementioned judgment of the Constitutional
Tribunal, and subsequently a taxpayer's complaint subject to unfinished administrative court
review, and tax proceedings not yet completed or commenced, on the basis of the aforementioned
provision of the Personal Income Tax Act were or are deprived of a substantive legal basis.

In the justification of the above judgment of the Constitutional Tribunal issued in SK 18/09,
it was stated that the mechanism for the taxation of income from undisclosed sources of income
or not covered by disclosed sources— expressed in Article 20(3) and Article 30(1) and (7) of the
Personal Income Tax Act, and Article 68 § 4 of the Tax Ordinance—is burdened with very serious
legislative defects, in terms of its construction. By introducing a particularly restrictive tax institution
on undisclosed income, the legislator has regulated this matter only in three brief legal provisions,
two of which turned out to be exceptionally imprecise and ambiguous, while the institutions which
are much less complicated and, above all, interfere less with the constitutional rights of individuals,
devote entire normative acts to it. According to the Tribunal, one can risk stating that in reality the
aforementioned legal provisions only form the backbone of the institution, because its content has
only been shaped in practice, which obviously must raise serious objections from the point of view
of a democratic state ruled by law. In this case, it is not sufficient for the taxpayers to know the legal
requlations in force; in order to determine their rights and obligations, they would have to, at the
same time, familiarize themselves with the position of the tax authorities and the judicial decisions.

The Tribunal recalled that in the light of the Constitution, two standards of legislative
correctness must be distinguished: (1) ordinary, which concerns all legal regulations (this standard
guarantees the principle of correct legislation), and (2) heightened, which only concerns regulations
established in specific areas (this standard guarantees the principles of the specificity of regulations
limiting human and civil rights and freedoms, and repressive or levy regulations). The disputed
legal provisions in SK 18/09 do not even meet the requirements appropriate for an ordinary
standard (Article 2 of the Constitution), even though—as tax regulations—they should implement
requirements appropriate for a heightened standard (Articles 84 and 217 of the Constitution). If
it is assumed that one of the fundamental objectives of the existence of the tax institution on
undisclosed income is prevention, and in this respect the institution in question (in particular, the
75% tax rate) effectively fulfils its role by inducing taxpayers to report their income reliably, it
should be noted that, in the Tribunal's opinion, under no circumstances can prevention be treated
so instrumentally that it leads to disregarding the elementary requirements of clarity and precision
of legal provisions which are to be applied to individuals.

In the opinion of the Supreme Administrative Court, in the case under consideration it is
necessary to consider the judgment of the Constitutional Tribunal of 18 July 2013, SK 18/09, refuting




the presumption of the constitutionality of a provision of substantive law, which was the basis
for the decision of the tax authorities and the assessment expressed in the contested judgment,
and which was rightly pointed out by the court of first instance. Therefore, the conclusion of the
Voivodship Administrative Court that in the case of the claimant, the legitimacy of taxation by
means of income tax of revenues not covered by the disclosed sources (Article 20(1) and (3) and
Article 30 (1) item 7 of the Personal Income Tax Act) had to be assessed by taking into account the
content of the Constitutional Tribunal's decision of 18 July 2013, SK 18/09 was correct. At the same
time, this circumstance determines the validity of the allegations raised by the authority in the
cassation appeal in its entirety. The court of first instance correctly assessed the consequences of
the change in legal status resulting from the Constitutional Tribunal's elimination of the substantive
legal basis for conducting tax proceedings, and this was ex tunc.

To sum up, as far as the forms for reviewing the constitutionality of law by the courts are
concerned, it can be concluded, from the example of the analysis of the NSA's jurisprudence,
that the scope of the review of the constitutionality of law, and thus the direct application of the
Constitution, can be presented as follows!™:

1. as regards the review of the constitutionality of laws, the rule is that a court that has doubts
as to the conformity of a legal provision on which a case is based is obliged to refer the legal
query to the Tribunal, unless:

a) thereis a case of so-called secondary non-conformity of a statutory provision or
b) the statutory provision is clearly unconstitutional,

2. as forthe review of the constitutionality of basic acts (ordinances), the view on the admissibility
of the examination of their conformity with the Constitution by the courts, in the course of the
case under consideration and with effect only for this case, has long been valid.

These conclusions do not give rise to any serious doubts. On the other hand, the jurisprudence is
evolving in the remaining scope, as it is increasingly often the case that the Supreme Administrative
Court, the Supreme Court and other courts use the decisions of the Constitutional Tribunal as a
basis for court judgments. This is particularly the case when, as a result of the Tribunal's ruling, a
provision is removed from the legal order. However, this requires two conditions to be met:

1. alegal provision has been declared unconstitutional by the Constitutional Tribunal and repealed
from the Polish legal order, or

2. a provision with a specified meaning and a specified period of time has been deemed
unconstitutional by the Constitutional Tribunal.

%R Hauser, J. Trzcinski, Prawotwdrcze znaczenie ..., op. cit., pp. 108-109.
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Cnasiua baHiy, cynas Konctvtyuiinoro Cyay Xopsarii y Bifcrasuj,
KONWLLHS 3aCTYNHULS YneHa EBponeicobkol KoMicii «3a iemMokparito
Yepes npaso» (BeHewifcbKoi KOMICiT), rofI0BHa pefakTopka rasetu
«Novi Informator d.0.0.» (M. 3arpe6).

Hapopunace 8 niotoro 1966 poky B M. Capaeso  (Bocwis i
lepuerosuHa). Y 1991 poui 3p06yna CTymiHb Marictpa 3a
cneujanbhicTio  «MixHapogHe ny6siyHe npaBo Ta  Ny6AiYHi
BiHOCMHW» Ha dakynbTeTi «[TpaBa» B 3arpe6cbkoMy yHIBEPCUTETI.
Y 1996 poui cknana aABOKATCbKWA icMWT Ta  3aiManach
QA0BOKATCbKO AiSbHICTIO.

3 2007 poui BcTynuna fo 3arpe6ebKoro yHiBepcutety Ha dakynbteT «lpaBo» ans 3006yTTs CTyneHs [OKTopa
IOPUANYHIX HAYK 3a cneuianbHicTb «[Ty6niyHe npaso Ta ny6niuHe agmiHicTpyBaHHs». 3 2008 no 2017 poku Buknagana
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32008 no 2016 poku 3aitMana nocapy cyaai KonctutyuinHoro Cymy Pecny6niku Xopearisi. 3 2004 no 2008 pokw
3anMana nocady [upeKkTopkn YnpasniHHs 3 nuTaHb 3akoHodascTea B Ypsai Pecny6niku Xopearis. 3 2002 no 2004
poku npautoBana PapHnueto B KonctutyuinHomy Cyai Pecny6niku Xopearis.
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Cnasiya BaHiy,

cynas KonctutyuinHoro Cyny Xopearii y sincTasuj,
KONMILLHS 3aCTynHULS YneHa €sponeicbkoi Komicii
«3a 1eMOKpaTiio Yepes npaso» (BeHewincbKor KoMicii)

MPABA JTIOAVHW NEPEMILLEHUX OCIB Y KOHTEKCTI KOHCTUTYLIIMHUX
MPUHLMNIB TA MPABOCYAOA

Y 1990 poui - yepe3s copok n'aTb poki nicns Apyroi cBiToBOI BitHW - po3nag tOrocnasii
noBepHyB BilHy [0 €Bponu. XopearTis, a Heso.3i i bocHis Ta lepuerosrHa (KONMLWHI OrOCNABCHKI
pecny6niku) ONUHUANCA Y BifHI 32 He3aNeXHICTb. [onyM'a BiHW MOWMPIOBANOCH WBMAKO
i TMcayam oci6 [oBenocs MOKMHYTW CBOi AoMiBKM. HanpwkiHui 1991 poky okynalis 3HayHoi
yacTuHK TepuTopii XopBaTii Npr3Bena o BUMYLIEHOro BUrHaHHS abo BTeui 6nu3bko 700 Trcsy
0Ci6, 3 akmx 150 TMCaY 3HaALWAM NPUTYAOK 33 KOPLOHOM. Yepes pik L0 XopBaTii npn6yno 6amn3bko
400 Tncay 6ixeHLis 3 bocHii Ta [epuerosnHu. 3rofoM y XopBaTCbKOMY 3aKOHOAABCTBI 3'9BM0CH
BM3HAYEHHS BHYTPIWHLO MepeMilLeHnx oci6 Ta 6iKeHUiB (ane nuwe ansg rpoMansH Xopearii),
fKe MiCTWI0 MpaBa Takux oci6. 3a ABa POKW 6yB MPUAHATWA FPYHTOBHWA 3aKOH MPO CTaTyC
nepemilleHnx oci6 Ta 6ixeHLUiB. BiH cTaB NpaBoBOK OCHOBOIO AN HACTYMHOrO NICNSIBOEHHOO
33aKOHO[aBCTB3, MOB'A3aHOr0 3 HOPMaNi3aLiEe XNTTS Ha BCi TEPUTOPIT KpaiHw.

Y 1995 poui (HanpukiHui BitHYM) y XopBaTii cTanacs Yeprosa XBUAs nepemilieHHs. Tucadi
rpoMaasH XopBarii cep6CbKOoi HaLiOHaNbHOCTI 6YM KONEKTUBHO BUCIAHI A0 BocHiT i TepueroBuHm
Ta fo tOrocnasii. Y pilweHHi 3anuwmnTi XopBarito NepeBaxas CTpax NOMCTU Ta HaLioHaNi3My y
BMMAAKY, SIKLLO BOHWM 3anMWaTbCs B KpaiHi. [oci BUHUKaOTb Cynepeykm LWoao iXHboi 3aranbHol
KinbKocTi (KinbKicTb Takmx GixeHuis ctaHosuna Big 150 go 300 Tvcay - ocTaHHio unbpy
Ha3MBaIOTb MONITUKM). XOUYa HE3HAYHA YaCTMHA LMX FPOMALAH MOBepHynacs LofoMy, 6araTo 3
HUX BCe LLe MalOTb rPOMaASHCTBO XOpBaTil.

KiHeup BilHM 3ymMOBMB peanizauilo CKNaQHOr0 LEepXaBHOrO 3aBAaHHS —OpraHisauig Ta
NiATPMMKA NOBEPHEHHS A0A0MY NepeMillleHNX 0Ci6 Ta 6XKEHLIB Ha 3BiSIbHEHI TEPUTOPIT, a TaKOX
perynoBaHHs CTaTyCy BeTepaHiB BiliHY, WO 3abe3neunTb CBOGOAY A5 CBOET fepKaBy.

KoHctutyuinHmin Cyn Pecny6niku Xopsatis (mani - Cya), 3aBOsSKM 1Or0  WMPOKUM
NOBHOBAXEHHAM, OyB [OMyYeHUA [0 npouecy GOpMyBaHHS 3aKOHOAABYUMX pilleHb — Bif
MOMEHTY CTBOPEHHS [ilepkaBi Nif, Ha3Boo XopBsarist i 4o HUuHi [1, ¢. 8]; cepen Takux NOBHOBaXeHb
- BCTAHOBJIEHHS NOPYLUEHb Ha NiACTaBi KOHCTUTYLIMHMX CKAPT SIK 3aC06iB 3aXM1CTy Npas Mo4NHY,
a TaKoX MOBHOBAXEHHS OO0 3AiACHEHHS KOHCTUTYLIIHOrO (26CTPaKTHOr0) KOHTPOSIHO.

Mig vac BitHM Cyn «3HAYHOW MIpOK CMpUSIB 3aXMCTY CyBEpeHITeTy Ta TepuTopianbHoOl
uinicHocti Pecriy6iku Xopsaria» [2, ¢.8], a 1oro gisnbHICTb y chepi 3aXMcTy Npas NOAMHI 4acTo
Ha3MBaNN «KOHCTUTYLiAHUM onikyHcTBOM». OfHAK Aesiki aBTOpK MatoTb CMinbHy AyMKy, wo Cyg,
y TOW Yac He NpawoBaB Had PO3PO6KOIO KOHCTUTYLIAHMX CTaHAAPTIB 3aXuCTy Npas NoAnHY, a
nepernag cnpas rPYHTYBABCS HA KOHTPOJi 3aKOHHOCTI CynoBuX pieHb [3, ¢.8]. Lle gificHo 6yno
TaK. BinbLWicTb pilleHb B OKPEMUX BUNAAKAX CKACOBYBANMCS BHACMILOK MOPYLLIEHHS NpUHLMMY
PIBHOCTi Nepef, 3aKOHOM, a 06rPYHTYBaHHS, HafaHi CyfoM, o0 BUSBEHOTO NOPYLUEHHS 6ynn




[,0CTaTHbO NPOCTUMKM 260 cnabkumu. Hespaxaroun Ha Ui He6e3nifcTaBHi 3ayBaxeHHs, pilleHHs!
Cyny oTpManu BM3HaHHA Ta noBary 3 60Ky cycninbcrea. OgHi NoB'a3yioTb Le 3 nepcoHanisaMu
unenis Cyamy, ski mManu rapHy penyTauiio, iHWi - [OCUTb CUABHUMU  KOHCTUTYLIAHUMM
nosHoBaeHHaMu Cymy. AHani3 yxBaseHux pileHb 6e3CyMHIBHO CBIZUMTb MPO HEPO3rOpHYTI
06rPYHTYBAHHS LMX pilleHb, OAHAK MOMpY Lie, BpaxoByioun Toi yac, konu Cyf yxsanoBas CBoi
pilLeHHs!, BOHM 6ynn BUBaXeHWMI Ta Bifnosigany KoHcTutywii. AHani3 pilieHb CTBOPIOE BiAYyTTS
HAsABHOCTI B HUX MPUMHLMMY CIpaBeaamMBoCTi. FKILO TOYHiLLe, TO 33 MPUHLMIOM PIBHOCTI Nepeq,
3aKOHOM HacnpaBspi CTOITb MPUHLMN CrIPABEAIMBOCTI, AKU BUMArae CTaBUTUCA [0 KOHKPETHOI
0C0O6U Yy KOHKPETHIN CUTyaLil HANEXHUM YMHOM.

MpuHUMN cnpaBef/MBOCTI fK PywiiHa cuna 6yB MPUCYTHIR, HANpuknag, y cnpasi, ge
npoBafXeHHs 6yno iHiuinoaHe camum CynoM, WOAO KOHCTUTYUIMHOCTI cTatTi 94 3akoHy
npo NpaBo Ha opeHAy, ockinbkn Cyn 6yB «BUMYLIEHNA (3pO6UTU Lie) BHACTIZOK OTPUMAHHS
YUCNIEHHVX KOHCTUTYLIAHNX CKAPT ... CTOCOBHO PilLieHb IePXKABHNX OPraHiB BAAAW, YXBANEHUX HO
nigcrasi cratti 94 3akoHy npo npaso Ha opeHay ..»[4, ¢.8]. Cyn HeyacTo BMKOPUCTOBYBAB CBOT
noBHoBaXeHHs ex officio. OaHaK 3a NoAiGHUX 06CTaBUH Taki KPOKM 6e3CyMHIBHO 6y HEO6XiAHi
N5 NPUNUHEHHS HeCnpaBea/IMBOCTI, CMPUYMHEHOT 33CTOCYBAHHAM NeperisHyToi HOPMU.

KpiM Toro, Takuit nigxig CBigUYMB NPO BWCOKWIA piBeHb YCBILOMIEHOCTI AepXaBu o0
CTaHy nopyleHb npas noanHu. Cyn 3ynuHMB BUKOHAHHS BCIX GAMIHICTPATUBHUX QKTIB, SIKi
6y OCKAPXKEHI B MEXXAX KOHCTUTYLIAHNX CKAPT [0 yXBANEHHS PilleHHS NP0 KOHCTUTYLIAHICTb
L|bOro oa0XeHHs. 30KPeMa, Lie NONOXEHHS CTaN0 «aKTUBHO» BUKOPUCTOBYBATUCS AePXKABHUMMU
opraHamu Bnaam yepes BeuKy KiflbKiCTb BTOPrHEHb NepeMillleHX 0Ci6 Ta ConaaTia y MOPOXHI
KBapTVpK, SKi 6o 6ynu 3anuviieHi rpoMaasHaMn cepbCbKoi HaLioHaNIbHOCTI, @60 HiKON He
6ynu 3aceneni. OgHaK Ha NpaKTULL Lie MONOXEHHS TaKOX CTano NPaBoBWUM MiAFPYHTAM ANs
BMCENEHHS OpPeHAapiB-rpOMaasH cepbCbKoi HaLIOHaNbHOCTI @60 OCib, aKi Manu IOPUANYHI UM
0COBUCTI 3B'A3KM 3 10r0CNABCHKOI0 apMieio (6yan KonuwHIMKU odilepamu abo 6ynu uneHamu
ciM'T 0diLepiB) i ixHi LOKYMEHTU (MPO MPABO BAACHOCTI) BUKMKANM CYMHIBN. Y CBOEMY PilleHH]
Cyn He ockapxyBaB HOPMY §IK TaKy, a WBWALWE KPUTUKYBAB pe3ynbTaTy ii 3aCTOCyBaHHS —
HeramHi BuCeneHHs, i B TaKOMy BMUNAAKy He 6YN0 BaxJ/MBO, YU ICHYBaB CMip MPO YWHHICTb
NPaBOBCTAHOBJIIOIOUMX AOKYMEHTIB A5 KOPUCTYBAHHS KBAPTMPOIO. AK 3a3Hayanocs paile,
6yno Big4yTTS TOroO, WO Ha nepekoHaHHs Cymy «BupiweHHs npobnemu» ex officio, T06To
ckacyBaHHsg CynoM BiAMoOBiAHOT HOPMU 3aKOHY 3@ BNIACHO iHiLliaTMBOW, BUOABANOCS Ginbly
epeKTUBHIMM 3aC060M NPABOBOr0 3aXMCTy NPaB NOAMHM, aHIK iHOMBIAYaNbHe BCTAHOBNEHHS
nopylleHb MaiHOBMX MpaB abo npaBa Ha CrpaBefvBUA Cyf Yepe3 HeobrpyHTOBaHe
3aCTOCYBAHHA HOPMU.

OcKinbKy NPUHUMN CNPaBeASIMBOCTI BUCTYNAB «pe3epBHUM» MPUHLMMOM NS NPUHLKNY
PIBHOCTI YW MPUHLMMY BEPXOBEHCTBA MpaBa Ik KOHCTUTYLiAHOT ocHoBW aisnbHocTi Cydy, BiH
CnpusiB 36epeXxeHHI0 MPOrosIoLEHNX KOHCTUTYLIAHKX LiHHOCTER, Tak1X Ik CBO60A3, PiBHI NpaBa,
HaLioHasIbHa PIBHICTb, MUPOTBOPYICTb, COLiaibHa CNpaBefNVBICTb, NOBara 40 NpPaB JIOAMHW,
HeLLOTOPKAHHICTb BAACHOCTI TOLLO.

3 4acoM MpWHLWN CNpaBeAnMBOCTI Y MeHLWin Mipi 6yB «6e3nocepefHbo MPUCYTHIMY Y
npaktuui Cymdy, OCKiNbKM BiH MOYaB PO3BMBATM HAMpsM aprymeHTalii, 4e BMKOPUCTOBYBAaB




MOCUNIAHHSA Ha Taki KOHCTUTYLIMHI NPUHLMNW, SK BEPXOBEHCTBO NpaBa, PUANYHA BU3HAYEHICTb,
He[OTOPKAHHICTb BMACHOCTI, NpuHLMA couianbHoi gepxasn. Lo cTocyeTbca kommaekcHoro
NiCNISBOEHHOrO 3aKOHOABCTBA NPO NpaBa NepeMilleHrx 0Cib Ta 6KeHLiB, a TaKoX BeTepaHiB
BifiHYW, TO BUXifHMM NyHKTOM Cyfy TYT, IKMI BiH HEOAHOPA30BO MOBTOPIOBAB, € Te, WO AepXaBa
Mae€ LWPOKy cB060AY PO3cyaAy Yy BU60pi CNOCO6iB HaAAHHS AePXKaBHOI A0NOMOr Y, BiALLKOLYBAHHS
LWKOAVW 260 BM3HaHHSA NeBHMxX npas. OfHaK us cBo60Aa BUOOPY € BMNPaBAAHOK A0TU, LOKU BOHA
He HiBe/oe caMy CyTb BCTAHOBJIEHMX 3aKOHOM MPaB, | He NOK13Aa€e HEeNpOMOPLINHWA TArap Ha
0Ci6, Wo CTaBUTUMe Mifd 3arpo3y CNpaBefvBNiA 6anaHC MK NpaBaMut NIOAMHMU Ta CYCninbHAMN
iHTepecamu.

OpHak YacoM fepxasa 6yna HemocnifOBHOIO Y BNACHMX 3aKOHOAABYMX Hamipax. [ocnTb
YyTAMBa CUTYaLs BUHUKIA CTOCOBHO MEpEeMilLeHnX 0Ci6, SKi Yepe3 HEMOXMBICTb NPOXMBATH
y BNacHUX (MOLUKOAXeEHWUX) ByOMHKAX 0CenUaucs Ta nepebyBany B GyOUHKAX, WO Hanexanm
rpoMafsiHaM cepbcbkoi HalioHanbHOCTI, ki nokuHynan Xopearito y 1995 poui. Micns Toro, sk
CWTyauis HopMasizysanack, 6arato BAaCHMKIB BUMaraay NOBEPHEHHS BOMOAIHHS Ta KOMMeHcawi
33 KOPUCTYBaHHS ManHOM. Ha Barax onvHUMCh Npasa Ta iHTepeck nepemiteHnx oci6 Ta npasa
BNTACHMKIB MOKMHYTUX GyOMHKIB. [lepxasa Baranacs y nowyky npaBubHOrO pilleHHs. HaBitb
6inblie - 3aKOHOM MPO CTaTyC NepeMilleHnx ocib Ta GiXKeHLIB BOHA NpW3yNUHWAA YCi CyLoBI
Ta a[MIHICTPATVBHI NPOBAXEHHS OO0 BUCEIEHHS O MOMEHTY OpraHisauii A nepemileHmx
0ci6 HanexHoro xutna. Cyn BCTAHOBWB MOPYLUEHHS NMPUHLMMY BEPXOBEHCTBA Npasa Ta npasa
B/IACHOCTI, BU3HABLLUWM, WO TPMBaNa HEBW3HAYEHICTb WOAO MpaBa BIACHOCTI BNACHWKIB Oyna
HenponopuyinHoio [5, ¢. 8].

[poTe, nocunatumncb Ha NpUHUMA colianbHoi Aepxasy, Cya ABivi BUNPaBLAOBYBaB 3aKoH
NPO PEKOHCTPYKLLIO Ta BHECEHI 40 HbOro 3MiHK, siki Nependavany pisHi couianbHi 3axoam ons
noNerweHHs YMOB XWTTa nepemillennx oci6 Ta 6ixeHuis. B ogHomy sunaaky [6, c. 8] Cya
niATPMMAB YMOBK, BIANOBIAHO L0 SKMX MPABO HA KOPUCTYBAHHS AEPXABHOI AOMOMOI0I0 MOXHa
OTPUMATKW y BUNAAKY AOBEeHHS NPaBa BAACHOCTI HA MPUMILLIEHHS, GaKTy NPOXUBAHHS Y HbOMY
[,0 MOYATKY BiliHW, rapaHTyBaHHS TOrO, WO BOHO 6yAe BUKOPUCTOBYBATUCS /19 MPOXMBAHHS, @
Takox GaKTy HasiBHOCTI rpoMaasiHcTBa XopBaTil.

Yci ui BuMory 6ynu ockapxeHi B Cyai Sk AUCKPUMIHALAHI, OCKINbKY BOHW He 3aXMLLanmn NpaBo
BNTACHOCTI TUX, XTO He MaB 0QiLliNHO 3acBifYeHOro $aKTy NPOXMBAHHS B BYAMHKAX A0 BiltHW.
OcHoBHa npeTeH3is nonsirana B TOMY, LLO TaKe perynioBaHHs NuTaHb BAACHOCTI NepeLKoaXae
noBepHeHHIo GixeHLiB (rpoMaasaH cep6CbKoi HaLlioHanbHOCTI) 10 Xopearii. Of4HaK He3po3yMinum
NINWANOCH T, IKUM Y/MHOM Taka 3abopoHa 6yna BnposamkeHa. Cyf NoCMNaBCs Ha KOHCTUTYLINHe
NONOXEHHS, ke nepefbayae 060B'A30K AepxaBM CTBOPUTM COLianbHi, MaTepiafbHi Ta iHLWiI
YMOBM A1 3aXMCTY NPaBa KOXHOrO rpoOMafsiHUHA MPOXMBATY Y MiCLi CBOTO MOXOMKEHHS [7,
c. 8]. Cyn Bpaxysas iHTepec Ta Hamipu Pecrny6aiki XopBarTia WO[0 «A0BOEHHUX MPUMILLEHb»
Ta BM3HAB, WO LS YMOBA € paLiOHa/bHOIO Ta MPOMOPLIAHOK MeTi 3aKoHy — 3a6e3neynTy
NPOLOBXKEHHS NPOXVBaHHS Ta PO6OTH B OAHOMY | TOMY X camoMmy npumillenHi. Cya niateepams,
10 3aKOH nepecnifyBaB 3aKOHHY MeTy «PUBECTU MPUMILLEHHS Y CTAH, MPUAATHUA 151 XUTTS,
PO3MILLEHHS T BUKOPUCTAHHS» | HE 3HANLLOB XOLHUX NiACTaB AN LOAATKOBOMO LOC/IIKEHHS
LUCKPUMIHALIMHOTO BMIMBY LiMX 3aX0AIB Ha BixeHLiB.




OkpeMmi cnpasw, WO cToCyBanucs Liei npo6aemy, CBifUMAM NpO Te, WO NPaBO Ha XMWTO,
[epXaBHy [OMNOMOry Ta iHWi NpaBa K IOPUAMYHO BWU3HAHI NpaBa MpYpPIBHIOBAIUCL 40 NpaBa
BNIACHOCTI ab0 NpaBa Ha XWUTNO SK KOHCTUTYLIAHMX MPaB, i TOMy MiX LIMMW [ABOMA MOHATTAMM
HeobxigHO 6yNno NPOBECTV Mexy. TMM He MEHLW, BWSIBWIOCS, WO iHOAI iXHE 3aCTOCYBaHHS
CTOCYBANOCS He NULle NpaBa Ha CNpaBefVBUA Cy4, @ W NpaBa BMAACHOCTI, MPaBa Ha XUTNO Ta
npaBa Ha npvBaTHe Ta CiMenHe XUTTS. [OpyLWEeHHsS LMX 3a3HAYeHVX NpaB ro0BHUM YUHOM
6yN0 HaCcNiOKOM [BOX peueit: HAAMIPHOI GHOPOKPATIi Ta [OBILHOMO TIYMAYEHHS 3QKOHIB.
HesnaropxeHicTb po60TH AepXXaBHUX OPraHiB Mif Yac yXBasneHHs pillleHb 3 MUTaHb NepeMillleHnx
0Ci6, 6iXeHLiB Ta BeTepaHiB, 6aigyXicTb 4O KOHKPETHUX MPUBATHWX Ta CIMEMHMX CUTyauin,
a TAKOX MacMBHE CTaB/IEHHS [0 CMPaB, WO CTOCYITHCS YYTAMBMX NUTAaHb 3 TOUKM 30Ppy MpaB
JHOAVIHW, BUSBUV YUHOBHULbKY NMOBELIHKY Y BCIM 1T KPacoTi.

TaknuM YyTAMBMM i3 COLiaNbHOT Ta MOAITUYHOI TOUKM 30pYy MUTAHHAM Yy XOpBaTii € cTaTycC
BeTepaHiB BiltHW. [Teplnit 3aKoH 6yB NpuinHaTUi y 1996 poli, i 3a3HaBaB 3MiH y NOAaNbLIOMY.
[o Cyny 4acTo Haaxo4uny 3BePHEHHS NPO Neperas KOHCTUTYLIRHOCTI NeBHMUX NOAOXEHD, L0
rOBOPUTb MPO BICOKY CTYNiHb HANPYXXEHOCTI, Ky Lie 3aKOH CTBOPIOE Mif 4ac MOro 3aCToCyBaHHS.
OpHak foepxasa iHOAI nepexoauTb Mexi [03BoneHoro. Tak, cBoro yacy 6ynu Ai cuTyauii y
chepi 3akoHOTBOPYOCTI, AKi BuMaranu BTpydaHHs Cyay. epwa ctocyBanacs CTBOPEHHs Ha
3aKOHO[ABYOMY PIBHI Nepesar [iTdM BeTepaHis BiMHM B [OCTYNI [0 CepefHbOi Ta BULLOI OCBITH,
a [pyra — BCTAHOBJIEHHS 3aKOHOM BUMOT LLOAO MPUMMHEHHS OQILINHUX NPOBAXEHb W0A0
BM3HAHHS CTATyCy BeTepaHa.

[liTaM BeTepaHis BirtHM (yCix KATeropii) Ha 3aKOHHKX MiACTaBax 6yB HAAAHW 6e3NoCcepeHin
LOCTYN [0 CepefHix WKin Ta GakynbTeTiB 33 YMOBY, WO BOHM HA6Gpanu NpoxigHui 6an Ta Ko
BOHW BifJNOBIAAOTb BUMOraM BMiHb Ta 3[i6HOCTEN, SKi OLIHIOTLCS Ha BiANOBIAHMX BCTYMHUX
icnuTax y 3aknajax ocBiTY. HiLiaTopaMy NPOBaKeHHs NPO Mepernsn UMX NoNoXeHb nepeq
Cynom BuCTYNWUAK, cepep iHWMX, XOPBATCbKUI [enbCiHCbKMA KOMITET i3 MpaB JAMHM Ta
3arpe6cbkui YHIBEPCUTET. 3anepeyeHHs Nonsranyt y Tomy, Wo BifNOBiAHUM NOMOXEHHSM 6yno
NOPYLLEHO KOHCTUTYLIHE MOIOXEHHS NMPO PiBHUIA AOCTYN [0 OCBIT BiANOBIAHO [0 34i6HOCTEN
Ta BCTAHOBJIEHO NPUBINET Ha MifCTaBi NOXOAKEHHS, 3aKPINIEHO HEPIBHICTb MiX PI3HUMU Fpynamm
rpoOMaJsiH Ta N036aBAeHO HaBYANbHI 3aK1aAM NpaBa MaTy BNACHY NOMITHKY WOAO0 3apaxyBaHHS.
Cyn noroZiMBcs i3 No31BaYaMm Ta BCTAHOBWB MOPYLLUEHHS PIBHOO LOCTYNY Ta 3apaxyBaHHS BCix
[10 CepefiHbOT Ta BULIOI OCBITU 3a TWX CaMuX YMOB Ta MOPYLUEHHS aBTOHOMII YHIBepcuTeTy, a
TaKOX MO036aB/IEHHS CAMOCTIMHOCTI HaBYaNIbHWX 3aKNaAiB OAHOOCIGHO YXBatoBaTK PilleHHs
LOA0 NONiTUKK 3apaxyBaHHs. Cya TakoxX B3sIB [0 YBAru AVCKPUMIHALIAHUA edeKT LibOro 3aKoHy
y Mexax po3rsgay MUTaHHA MPo NOPYLWEHHS PIBHOO AOCTYMY Ta He OLHIOBAB M0ro OKpeMo [8,
c.8].

[MUTaHHS MPO KiNbKICTb 3aXWCHWKIB, SKi 6pasu yyacTb Y BiHi, € TaKOX LyXe roCTpow
NOMITUYHOO Ta CoLianbHO0 Npo6aemoto y XopBaTii. 3 pokamu CNMCOK 3apeecTpOBaHKX BETEPaHIB
NnlWe 3pOCTaE i 3pocTae. HecnpaBeanMBicTb BUSBMNACL AABHO, KOJM CTaTyC BeTepaHiB 6yB
HaAaHWIA Pi3HWUM KaTeropiaM rpoMaasH, ki He 6yau Ha nepuwin niHii dpoHTy. Y 2009 poui ypsa
3anponoHyBaB NapaaMeHTy MOMpaBKy, Ik 3aKOHOAABYO NPU3YNUHWAR BCi PO3rASHYTI CnpaBu
NPO BW3HAHHS CTaTyCy BeTepaHa, i OCHOBHOIO iAe€l0 LbOro MpoekTy 6yso Te, WO ABAAUATH
pOKiB Micns BiHW Gyno [OCTATHbO NS TOrO, W06 BM3HAYWTK, XTO € BETEPAHOM, & XTO Hi.




AnMiHiCTpaTUBHWI cyf, 6€33aCTepexHO [OTPUMYIOUKC L€l NPaBOBOi HOPMU, OLHWM PilleHHSAM
NPUMUHMB YCi CNpaBw, WO PO3rNsOanuch, SK TOr0 BMMAarae 3aKoH, i HaBiTb He po3rnsgas
MOXAMBICTb BUMaratu Big Cydy 3AiACHUTY nepesipKy L€l HOPMU HA NpeAMeT BiAMoBIAHOCTI
KoHcTuTyuii (y Mexax npoBamkeHb o0 HEKOHCTUTYUIMHOCTI Ta He3akoHHoCTi) [9, ¢. 8].

Y paHomy Bunagky KowctutyuiHuin Cymy XopBaTii BCTAHOBMB MOPYLIEHHS MPUHLMMY
BEPXOBEHCTBA MpaBa, a caMe MPWHUMNY Npasosoi Bu3HadeHocTi [10, ¢.8]. BiH 3anepeuysas
NPaBO 3aKOHOLABLS BTPYYaTMCs Yy CMpaBu, WO PO3rAgAaloTbCsl, HACMAKOM YOro CTaBano
NepPeLIKOKAHHS YXBANEHHS pilleHb aAMIHICTPATUBHUMM M CYAOBMMMW OpraHamu, a TaKox
MOXJIMBICTb FPOMAASH MaTV HANEXHWUIA LOCTYN 40 OTPUMAHHS PilleHHs WOA0 CBOro CTaTycy Ta
MaTepianbHux npas. OcKinbky BenyKa KinbKicTb FPOMaAsiH NoAanu KAONOTaHHS NPo NepesipKy
33aKOHY Ha npenMeT BignoBiAHOCTI KOHCTUTYLT, BOHM OTpUManM NpaBo NOAATH KNOMNOTaHHS [0
KOMMETEHTHOI0 OpraHy fpo 3MiHy 0CTaTouHOro okpemoro akTy [11, c. 8]. Hesigomo, un mano ue
PilleHHS NPO CKACyBaHHA (4ist AKOro HEeramHO NOLIMPIOBANACH HA BCi BUMAAKM 3 MOMEHTY /0r0
YXBA/IEHHA) NPUXOBAHUI PETPOAKTUBHIUA epeKT y CnpaBax oci6, aKi He NoAaIN KNOMOTaHHS Npo
nepernsgans Toro, Wo6 BUKOPUCTOBYBATYH Lie PiLLEHHS 9K GaKT [71s1 NOHOBNEHHS NPU3YNUHEHOr0
NPOBaLXXEHHS.

BinbuwicTb couianbHWUX NpaB NepeMilleHrx oci6 6y BCTAHOBEHI 3aKOHOM i, K HACTIAoK,
6ynu nepernsHyTi KoHctutyuiitum Cynom 3 NoCMNaHHAM Ha BU3HaHHs XopBaTii gk couianbHol
nepxasu. Mposenennit ornag nigxopis Cyay [ae 3MOTy LiTU BUCHOBKY MPO Te, WO B yMOBAX
3a6e3neyeHHst HanexXHX coLlianbHUX 3aX0A4iB A5 NepeMillieHnx oci6 cnocTepiran1cs 4sa BUam
npo6neM: 0fHa 3 HUX CTOCYETbCS THYYKOrO BMKOPWUCTAHHS AepXaBolo CBOIX 3aKOHOLABUMX
NOBHOBAXEHb AN 3MiHU «He6aXaHoro Kypcy» npaBoBux 3axopis. Lle mokasano Hawm, wo
[lepxaBa He MOXe BMopaTucChb i3 npo6nemMamu LbOro HanpsiMy. 3 iHWOro 60Ky, KOHKPEeTHi
crpaBu MPOAEMOHCTPYBaNM HaM, K aAMIHICTPAaTMBHUA KOPMYC [epXaBu, a TakoX Cy4oBa
BNafa («HecBigomMo?») nparHe 3axuliaTy AepxaBy «3a PaxyHOK» MpaB MOAUHU KOHKPETHMX
oci6. CoujanbHi npaBa 3aBXau 3anexarb Bif GIHAHCOBMX MOXIMBOCTEN AEpXaBw, i B LbOMY
NnaHi ixHe ManbyTHE € abconTHO Henepenb6auvyBaHuM. PiweHns Konctutyuinhoro Cyamy
WOoAO0 nepenbdayeHnx 3aKOHOM CoLjanbHKX NpaB, 6e3yMOBHO, 3a/1exaTb Bif, 10ro nigxopy Lo
PO3YMiHHS CYTi LbOr0 MUTAHHS. XOPBATCbKUI CYA HANEXMWTb [0 TUX KOHCTUTYLIRHMX CYyaiB, SKi
[OCUTb aKTUBHO TNyMayaTb KOHCTUTYLi0. He3anexHo Big Toro, uu KepyBaBCs BiH MPUHLMMNOM
CNpaBeA/IMBOCTI YW KOHCTUTYLIMHUMK MPUHLMNAMK, OTPUMABLUM 33 Takoi YMOBW [i€BUW
pe3synbtat, Cyoy BOanoca yTBepanTy ceb6e onikyHOM Mpas IOAMHU BHYTPILLHLO NepeMilleHnx
0ci6 Ta 6ixeHLB.
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HUMAN RIGHTS OF DISPLACED PERSONS BETWEEN CONSTITUTIONAL
PRINCIPLES AND JUSTICE

Forty-five years after the Second World War, the dissolution of Yugoslavia in 1990 brought
back the war to European soil. Croatia and soon after, Bosnia and Herzegovina, as former Yugoslav
republics found themselves in war for independence. The war flame was spreading quickly and
thousands of people had to leave their homes. At the end of 1991, the occupation of large parts of
Croatian territory led to forced expulsion or escape of around 700.000 persons from whom 150.000
found shelter in abroad. One year later in Croatia came around 400.000 Bosno-Herzegovinian
refugees. Very soon Croatia gave the legislative frame of who could be considered displaced




person or refugee (but only for Croatian citizens) and provided for them basic rights. Two years
later a thorough Act on Status of Displaced Persons and Refugees was enacted. This Act was the
legal basis for later post war legislation related to normalization of life in the whole territory.

In 1995, at the end of war, in Croatia happened another wave of displacement. Thousands of
Croatian citizens of Serbian nationality collectively exiled in Bosnia and Herzegovinaand Yugoslavia.
The fear of revenge and nationalism if they stay prevailed in decision to leave Croatia. There are still
disputes on their total number (they count from 150.000 to 300.000 - the latter is mentioned by
politicians). Although a small part of those citizens returned to their homes, many of them still hold
Croatian citizenship.

The end of war put before the state a challenging task to organize and support the return
to homes of displaced persons and refugees on the liberated territories as well as to regulate the
status of the war veterans who were important component of the state's freedom.

The Constitutional Court of the Republic of Croatia (hereinafter: The Court) was involved
in all legislative activities from the establishment of the Croatian state up to today thanking to its
wide range of powers [1, p8] among which for this question are deciding on violations of human
rights on the basis of the constitutional complaints as remedy for protection of human rights and
constitutional (abstract) review of legislation.

During the war the Court «to great extent contributed in protection of sovereignty and
territorial integrity of the Republic of Croatia»[2, p8] and in relation to protection of human rights it
was widely recognized as its constitutional guardian. However, in literature there are unison claims
how Court at that time did not work on development of the constitutional standards in protection of
human rights and that review of the cases was based on the control of legality of judicial decisions.
[3, p8] This was true. The most of decisions in the individual cases were abolished because of
violation of the principle of equality before the law and the reasoning of violation was rather
simple or poor. In spite of these justified objections, the decisions of the Court were respected and
publicly accepted. Some attribute this to the members of the Court who enjoyed a good reputation,
others to rather strong constitutional powers of the Court. The analysis of decisions for sure shows
compressed reasoning. However, as much as the reasoning was poor, put in the context of the time
when the Court's activities were pursued, they had its rationality and constitutional message. In
decisions could be sensed the presence of the principle of justice in the approach to the problem.
Namely, behind the principle of equality before the law, actually stood the principle of equity with
requirement that person in question should be treated appropriately.

The principle of justice as a driving force was present, for example, in the case of ex officio
institution of the proceedings on constitutionality of the Article 94 of the Act on Tenancy Rights
because the Court was «induced (to do so) by numerous constitutional complaints... in relation to
decisions of the state bodies issued on the basis of the Article 94 of the Law on Tenancy Rights...»
[4, p8]. The Court rarely used its power to act ex officio. However, in the circumstances as they
were then, this action was obviously needed to stop injustices produced by the application of the
reviewed norm. Also, the approach revealed a high level of observance and conscience on the state
of violation of human rights in question. The Court suspended execution of all administrative acts
which were disputed by the constitutional complaints until the decision on the constitutionality of




the provision is made. Namely, this provision became «actively» used by state bodies because of
large number of intrusions of displaced persons and soldiers in empty apartments, either which
were left by Serbian nationality citizens or not inhabited at all. However, in practice this provision
also became a legal base for eviction of tenants of Serbian nationality citizens or those who had
legal or personal connections with Yugoslav army (were either former officers or were family
members of officers) in case their documents for usage were doubtful. In its decision, the Court
did not dispute the norm as such but rather argued the outcomes of its application which were the
immediate evictions while it was irrelevant whether the dispute on validity of legal base for use of
apartment existed. As it was previously said, it seemed that Court evaluated that ex officio «cutting
off the root», i.e. the respective norm than individual establishment of the violations or right to fair
trial because of arbitrary application of norm seemed to be more suitable or effective remedy for
protection of human rights.

Being a «backup» principle for principle of equality or rule of law principle as predominant
constitutional bases for Court's activities, principle of justice contributed to preservation of the
proclaimed constitutional values such as freedom, equal rights, national equality, peace-making,
social justice, respect for human rights, inviolability of ownership etc.

In time, the principle of justice was less present (or sensed) as the Court started in developing
the constitutional argumentation with reference to the constitutional principles such as rule of
law, legal certainty, inviolability of ownership as well as principle of social state. In relation to the
complex post war legislation related to displaced persons and refugees as well as war veterans etc,,
the Court's starting point, expressed many times in that regard, is that the state has wide margin of
appreciation in the choice of the modalities for state aid, compensation of damage or recognition of
certain rights. However, this freedom of choice is justified as long as it does not annul the essence
of the rights of potential addresses of the law and produces the disproportionate burden by which
the fair balance between the individual rights and public interest would be endangered.

The state, however, sometimes wandered in its legislative intentions. Rather sensitive situation
was in relation to displaced persons who, because of impossibility to live in own (damaged) houses
entered and were in possession of houses of Serbian nationality citizens who left Croatia in 1995.
After the situation calmed down, many owners claimed return of possession and compensation for
use of property. The position and interest of displaced persons at one point clashed with property
rights of owners of the abandoned houses. The state hesitated in finding right solution. Even more,
by the Act on status of displaced persons and refugees it suspended all judicial and administrative
proceedings on evictions until suitable placement was arranged for displaced persons. The Court
established violation of the rule of law and right to property determining how time uncertainty in
relation to limitation of property rights was disproportionate [5, p8].

Nevertheless, with reference to the principle of social state, the Court twice has justified the
Act on Reconstruction and its amendments which provided different social measures to facilitate
living conditions of displaced persons and refugees. In one of them[6, p8], the Court justified the
conditions that the right to use the state aid could be obtained if it is proved the ownership of
the premises, residence in it before the war had started, if the statement that it would be used
for living existed and Croatian citizenship was required. All of them were disputed at the Court as
discriminatory because they did not protect the ownership of those who did not have residence in




houses before the war. The general claim was also that such regulation of property issues bars the
return of refugees (citizens of Serbian nationality) to Croatia. However, it was not explained in what
way it was barred. The Court referred to the constitutional provision which provides the obligation
of the state to create social, material and other conditions for promotion of the right to descent
life of every citizen [7, p8]. The Court took into account the interest of the Republic of Croatia in
relation of residence before the war in the premises and realized that this condition is rational and
proportionate to the aim of the Act which is to enable the continuation of living and working in the
same object. The Court confirmed that the Act pursued the legitimate aim to «bring the goods in
state which are suitable for life, residence and usage» and did not find any reason to review the
discriminatory effects of measures on refugees.

The individual cases from this field showed how the right to housing, state aid etc. as legally
recognized rights were equalized with right to property or right to home, as constitutional rights
and therefore it was necessary to draw the line between these two things. Nevertheless, it showed
up that sometimes their application did not touch only upon the right to fair trial, but also upon the
right to property, right to home and right to private and family life. The violations of all mentioned
rights were mainly consequence of two things: excessive formalism and arbitrary interpretation
of laws. Non-coordination among state bodies in decision making process on issues related to the
displaced persons, refugees and veterans, indifference for specific private and family situations
and as well as passive attitude toward the cases which dealt with sensitive issues revealed the
bureaucratic behaviour in all its shine.

A rather socially and politically sensitive issue in Croatia is the status of war veterans. The first
Law was enacted in 1996 and ever since it has been changing. The Court is often required to review
the constitutionality of certain provisions which speaks of high degree of tensions that this Law
produces in its application and implementation. The state sometimes goes to extremes though. In
that regard, there were two legislative situations which asked Court's intervention. First one refers
to prescribing the legal advantages for children of the war veterans in access and enrolment to
secondary and high education and the second one refers to the legal suspension of the proceedings
on recognition of the status of veteran. The children of war veterans (all categories) were legally
granted a direct access to secondary schools and faculties provided that they passed the bottom
access line and if they satisfied the conditions of capacity and talent for schools which have such
enrolment examination. The initiators of the proceedings were, among others, Croatian Helsinki
Committee for Human Rights, and the University of Zagreb. The objections were that respective
provision violated the constitutional provision on equal access to education in accordance with
own abilities and it privileges the persons on the basis of origin, establishes inequality among
different groups of citizens and disables the education institutions to have own policy o enrolment
to schools. The Court agreed with initiators and determined on violations of the equal access and
enrolment of all to secondary and high education under the same conditions and the violation of
the autonomy of the university for being deprived of the autonomy to decide independently on
its enrolment policy. The Court absorbed the question of discrimination within the violation of the
equal access and did not observe it separately. [8, p8]

A question of how many defenders there were during the war is a hot spot (political and social)
issue in Croatia. As years go by, the list of registered veterans is larger and larger. The injustices




started long time ago when the status of veterans was given to different categories of citizens
which were not on the first front line. In 2009, the Government proposed to the Parliament the
amendment which legally suspended all pending cases on recognition of veteran status with
the message - 20 after the war was enough to determine who is and who is not veteran. The
administrative court blindly followed the legal norm and by one step suspended all pending cases
as the Law required and did not even consider the possibility to require from the Court examination
of the constitutionality of this norm (in the proceedings for exception of unconstitutionality and
illegality) [9, p8]. The answer of CCRC on this issue was - violation of the rule of law principle in
the aspect of the legal certainty [10, p8]. It was denied the power of legislator to intervene into
pending cases which disables the decision-making process by administrative and judicial bodies
and possibility of citizens to obtain the decision on their status and material rights accordingly.
Since many citizens filed the proposal for examination of constitutionality, they had the right to
submit a request to the competent body to change the final individual act [11, p8]. It is not known
whether this abolishment which had erga omnes effect, however ex nunc, produced in practice the
silent retroactive effect on the cases with individuals who did not file proposal for review in the way
that they could use this decision as a fact for renewal of suspended proceedings.

Most of social rights of displaced persons were prescribed by Law and as such were reviewed
by the Constitutional Court with reference to the principle of Croatia being a social state. As it could
be seen from this overview of the Court's approach, in providing the adequate social measures for
displaced persons there were observed two kinds of problems: one of them refers to the state's easy
reaching of its legislative power to interrupt unwanted course of development of the application
of legal measures. It showed thus how it was not able to cope with occurred problems in that
regard. On the other hand, the individual cases which refer to the imposed measure show how
administrative corpus of the state as well as judiciary tends (unconsciously?) to protect the state at
the expense of human rights of persons in question. Social rights always depend on the financial
possibilities of the state and in that regard their future is many times unpredictable. The activity
of the Constitutional Court in the field of social rights provided by the law depend very much of
its approach to its adjudication. The Croatian Court falls into group of constitutional courts which
are rather active in interpretation of Constitution. No matter whether it was driven by principle
of justice, however with rational outcome of this motion or by constitutional principles, the Court
succeeded to be recognized as guardian of human rights of displaced persons and refugees.
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Aeto6iorpadiuHa posigka

laHHa XpucToBa, JOKTOP OPUOMYHWX HayK, [OLEHT, KepiBHWLS MNPOEKTY
Pagu €ponu «BHyTpiluHe nepemileHHst B YKpaiHi: po3pobka TpuBanmx
pileHb». Hapogunack y 1980 p. B M. Xapki. Y 2001 p. 3 Bif3HaKolo 3akiHuMna
HaujoHanbHuit — lopuanuHni - yHiBepcuTeT iM. fpocnasa  Mygporo 3a
crelianbHicTio «MpaBo3HaBCTBO» Ta 3006yna Keanidikauiio topucta. Y 2004 p.
nicNs HaBYaHHS B aCMipaHTypi 3aXMCTUNA AvcepTaLilo Ha 3406y TTa HAyKOBOrO
CTYNeHI0 KaHAMAaTa IpUANYHNX Hayk Ha Temy «lOpuanyHa npupoda akTis
KonctutyuinHoro Cyny Ykpaituy. Y yepsHi 2019 p. oTpMana HayKoBui CTyniHb
[I0KTOPA tOPUANYHMX HayK, YCMILIHO 3aXWUCTUBLLM JOKTOPCbKY AMcepTaLliio Ha
Temy «[loKTprHa NO3MTUBHIX 3060B'13aHb AepXaBi y chepi NpaB MoLMHY.

3 2004 Buknagana Teopito Aepxasy i Npasa, NopiBHsIbHE NPaBO3HABCTBO,
fopuanyHy AeoHTonorio B HaujoHaNbHOMY lOpUANYHOMY YHIBEPCUTETI M.

fipocnaBa Mynporo; npautoBana NPOBiAHYM HayKoBuM cniBpo6iTHUkoM HII aepwaBHoro GyniBHMLTBA i MiCLIEBOTO
caMoBpsiflyBaHHs HauioHabHOT akafieMii NpaBoBuMx HayK YkpaiHu.

3 2015 p. koopamHye npoexTn Pagm €sponu, wo iMnnemeHTytoTbest Odicom Pagy €sponm B Yipaini. Y 2015-2016 pp.
kepyBana Mpoextom Pagy €epony «3anobiraHHs Ta 60poTb6a 3 HACUBCTBOM LOAO KIHOK Ta [OMALLHIM HACUNBCTBOM
8 YKpaiHi», 3a NiaTPMMKK SIKOro 6yN0 Po3po6ieHo Ta aKTMBHO NPOCYBABCS YMHHMIA 3aKOH Ykpaiku «[1po 3anobiraHHs Ta
NpOTAAjI0 AOMALIHBOMY HACUNLCTBY».

3 2016 p. kepyBana lMpoektom Pagu €8ponu «[locuneHHs 3axucTy npas AOAMHW BHYTPILIHBO NepemMilleHnx oci6 B
Ykpaitny, 3 2018 p. - Mpoektom Papu €8ponu «BHYTpILLIHE NepeMillieHHs B YKpaiHi: po3po6Ka TpUBaNUX pillieHb», SKui
peanizyeTbcs B Mexax [nany ain Pagu €sporm ans Yipaitn Ha 2018-2021 pp. (https://www.coe.int/uk/ web/kyiv/idps2-
ukr). Sk kepigHmMus MpoeKTy, y TicHiR CriiBnpaL Ta KoopAMHaLLii 3i Tab-keapTvpoto Pagy €sponv B CTpacbyp3i, Bianosigae
33 3a6e3neyeHHs NiaTpuMKK Ypsay YkpaiHv y BOOCKOHaNeHHi 3aKoHOABCTBA Ta BNPOBamkeHHI pedopM y cdepi 3axucty
NpaB SIOAVHM BHYTPILLIHBO MepeMillieHnx oci6 Ta NoAoNaHHsS HACNiAKiB 36POHOrO KOHGAIKTY 3 ypaxyBaHHSIM NPAKTUKY
€BpONeNCHKOro Cy/y 3 NPaB MOANHI.

AKTWBHO 3[iCHIOE HAYKOBY-KOHCYNBTATUBHY POBOTY stk 4neH KoMicii 3 nuTaHb npaBoBoi pedopmu 3i CTaTycom cnocTepirada
Bif, M>KHAPOZHMX OpraHi3aLlii, HaykoBo-KkoHcynbTatveHol paan KowctutyuinHoro Cyny YkpaiHu, HaykoBo-ekcneptHoi
panv npu MpencrasruuTei MpesnaeHTta Ypaitm B AP Kpum towo.
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FaHHa XpucToBa,

KepiHuus MpoekTy Pagn €sponu

«BHyTpilUHE NepemilleHHs B YkpaiHi: po3pobka TpUBaAMX pilieHb,
[IOKTOP KPUONYHNX HAyK

«BE3IANbHICTb 3AKOHOLABLSA» 9K MPEAMET KOHCTUTYLLIMHOMO
KOHTPOJ1I0

KoHCcTUTYLIMHE CyRouMHCTBO YKpaiHK Bidirpae Bce 6inblly posb Y 3aXWCTi OCHOBOMOMOXHYX NPas
i cBob0of, WO nepeayciM 06yMoBAeHe 3anpoBaKeHHAM B YKPaiHi IHCTUTYTY KOHCTUTYLIAHOT CKapru,
a TaKOX YCe YaCTIlLMM 3BEPHEHHSIM [10 KNKOYOBMX MPUHLMMIB 1 AOKTPVH EBPOMECHKOro npasa npas
TIOAMHY, Cepen SkUX - LOKTPUHA NO3UTMBHUX 3060B'A3aHb JepxaBu CTOCOBHO Npas Mtoanhm [1; 2].

[o no3unTvBHUX 3060B'A3aHb LEepXaBy HANEXWTb | MO3MTMBHUIA 060B'S30K O[O PO3PO6KM
HALiOHAIbHOI MPaBOBOI 6031 («HALOHAIBHOI MPABOBOI PAMKM») ANS HANEXHOIO 3aXMCTy Npas
NIOAMHN 3 GOKY 3aKOHY, KU MPOBIAHI €BPOMEMCHbKI [OCAIAHMKM BU3HAIOTb «MEPLUOYEProBUM i
OCHOBHWM MO3UTMBHUM 060B'A3KOM» (aHr. - «the first and foremost positive obligation») [3, c. 159,
160]. Llei 0608'930K y 6araTboX BifHOWEHHSX BUCTYNAE «MiHIMASIbHUM 30608'A3aHHAM [iepXKaB»
CTOCOBHO MPAB MMOAMHU. «3aXMCT 3 60Ky 3aKOHY» (@H1. - «protection by the law») nepeaycim BMarag,
1106 HalioHanbHe 3aKOHOAABCTBO [03BOASN0 edEeKTUBHO NMOMNepeaxaTy NopyLUeHHs 3060B'S3aHb
LLiO/10 NOBArK, 3aXMUCTy 1 CNPUSIHHS peani3aLii Npas SoAHY Ta 3a6e3nedyBano HaNexXHI i [oCTaTHi
33C06M1 3aXNCTY.

Y 3B'93KY 3 LM aKTYyani3y€eTbCsl MUTAHHS LO0 MOXIMBOCTI PO3rNALY B MeXax KOHCTUTYLIMHOMO
NPABOCY/AS «6e34iS/IbHOCTI» 3aKOHOAABLS (3AKOHOAABYMX MPOranvH,aHrn. - «legislative omission).
Hanbinbw noBHO U npo6nema BWCBITAEHA Yy LONOBIAI BeHewuincbkoi KOMICii, MigroToBneHin
Ha 3anuT KoHdepeHLii eponericbkux KoHCTUTYLiAHWX cyais ans 1 XIV Konrpecy (2008 p.), Ha
OCHOBI BIAMNOBIAHOMO OMUTYBasIbHMKA Ta BUYEpHMX BIANOBIAEN GinblOCTi Aepwas. Pe3ynbratom
KOHCONIA0BaHMX 3ycunb cTana 3aranbHa gonosigb XIV Konrpecy KoHdepeHuii eBponeicbkux
KOHCTUTYLIMHWX CYAiB LLOA0 NPo6aeMM 3aKOHOAABUYMX MPOra/IMH Y KOHCTUTYLiAHIVA CyA0BIA MPAKTULI

(4]

Jocnigmlin WMPOKY NPaKTUKY KOHCTUTYLIAHMX CYZiB Ta aHaforiyHux iM OpraHiB y pisHux
KpaiHax, BeHeLincbka koMicis 3a3Hauna, LLO 3aKOHOAABYI MPOrafvHK MOXHA CNOCTEpIraTh B KOXKHIM
KpaiHi: BOHV TPANAS0TbCS TOA), KON NapnaMeHT, Ha kit 610 MOKNaeHO 3aKoHO4aBUM 060B'A30K,




He CNpoMircs 3a6e3neynTy yxBaneHHs BiAMNOBIAHWX Ta HEOGXIOHVX 3aKOHIB, TUM CaMUM CTBOPUBLLIW
NPOrafvHy B 3akKOHi. B okpeMmx KpaiHax KOHCTPYKLiS 3aKOHOAABUMX MPOrasiMH Ta CNoco6U iXHbOro
NOAONAHHS BPEry/bOBYOTbCS HA KOHCTUTYUIMHOMY PiBHi, @ KOHCTUTYUIMHI Cyay HaOinsoTbes
MOBHOBXEHHAMY 3[iICHIOBATX KOHTPO/1b Ta OLIHIOBATU KOHCTUTYLIHICTb 3aKOHOAABUYMX NPOrasIviH.

Bu3HaueHHs 3aKOHOAABUMX MPOrafMH 3a3BWYail MOB'A3aHe 3 BIACYTHICTIO MEBHUX MONOXeEHb
260 HEBWKOHAHHSIM MeBHOI BUMOTK, Lo nepefbadae KoHcTuTyuis. BifcyTHICTb Takoro npaBoBoro
perynioBaHHs AaE MiACTaBU 4715 YXBANIEHHS PilleHHs PO HEKOHCTUTYLLAHICTb MEBHOTO 3akoHy (a6o
710ro OKPeMOoro NonoxeHHs). BooHOUYAC KOHCTUTYLLFHI CyaM 3aCTOCOBYIOTH Pi3Hi METOAM TNyMaUeHHs
npasa a6o ixHi KoMbiHaLi, afyke TiNbKK 338 YMOBWM 3aCTOCYBaHHSI BCiX iHCTPYMEHTIB NPaBOBOT TEXHIKM
3MICT | CyTHICTb MPABOBOrO MOMIOXKEHHS, KOHCOMAOBaHOro B KOHCTUTYLT Ta NpaBOBOMY akTi, L0
NiANSrae KOHCTUTYLIRHIA NepesipLyj, 6yae BCTAHOBNEHO.

Cnif, HaronocuTh, WO JULE He3HAYHA YaCTMHA KOHCTUTYLIAHWX CYAiB PO3MsSLA€E MPaBOBi
NPOra/IMHK BHACNIAOK MOBHOT 6€3Ais/1bHOCTI 3aKOHOAABLST A60 IHLWOr0 Cy6'eEKTa HOPMOTBOPYOCTI
(«6e3ymoBHe  ynyueHHs»). BinbWicTb 3 HUX 3[IACHIOE KOHCTUTYUIMHWA KOHTPOSIb  CTOCOBHO
3aKOHOAABUMX MPOrafvH JNLe SIK HACTILOK HEeHanexHoI Aii (@ He 6e3misnbHOCTI) 3aKOHOLABLS
(«BiAHOCHE YryLLeHHS»), TOGTO B OCTAHHBOMY BUMALKY KOHCTUTYLIRHOMY KOHTPOSIO Mif/ISIrae 3aKoH
a60 iHLWWA NPABOBWI aKT, IKNIA XapakTepu3yeTbCs BiOCYTHICTIO (HEAOCTATHICTIO) MPABOBOTO MPUMNCY
abo rpynu npunwcis. OTxe, iCHYBAHHSI 30KOHOAQBYOI MPOrQ/IMHN MOXe CAPUYUHUTA BU3HAHHS
MPABOBOrO QKTA HEKOHCTUTYLiiHMM. BifnoBiAHe PIlLEHHS KOHCTUTYUIAHOTO Cydy nepepbayae
30608'13aHHS MOLONATY TaKy 3aKOHOLABYY NPOrasuHy LLASXOM HANEXHOr0 BperyioBaHHs Ta (a6o)
BMMNPAB/EHHSA HE0CKOHA/Or0 NPaBOBOrO MOIOXEHHS.

OueBMOHO, WO ANS YCYHEHHS 3aKOHOAABUYMX MPOrasivH HeobXiaHi akTWBHI Aji 3akOoHOAABLISA.
FIKLLO NporanuHy B NpaBoBOMY NONOXeEHHI, L0 cynepeyatb KoHCTUTYLi 260 pobnsTh 3aKOH YW iHLLN#A
MPaBOBUI aKT «He3aBePLLEHVM», 3aNLLAIOTLCS HE3MIHEHVMY, Lie 03HAYAE, L0 MapaaMeHT abo iHLLIMA
CY6'eKT NPABOTBOPYOCTI HANEXHUM UMHOM He BUKOHYE CBOIX 06GOB'A3KIB Ta MOKNALEHOI HA HbOrO
KOHCTUTYLIAHOT Micii. Abke ines MoBHOBaxeHb, 06MexeHux KoHCTUTYLi€l, nepen6adae He Tibku
3060POHY HO NEPEBULLEHHS] BCTAHOB/IEHWX [03BOIB, A /i 060B'I30K MOBHOK MIPOKO X BUKOHYBATY.

OpHak HOPMOTBOPLL He 3aBX// CBOEYACHO PearyioTb Ha PilleHHst KOHCTUTYLAHVX CYAiB, TOMY
B KpaiHax, WO He MalTb BXMBUX TPAAMULA KOHCTUTYLIMHOMO KOHTPOSIO, AOLINBHO PO3MSHYTH
MOMXJIMBICTb 3aMNPOBA[PKEHHS MexaHi3My iMnneMeHTauii piweHb KowctutyuinHoro Cymy wopo
3aKOHOJABYMX MPOrasnH 6e3nocepeHbo B KOHCTUTYLi @60 B 3aKOHaX Mpo KOHCTUTYLiAHI cyan [4,
€. 61-63]. 3aranoM KOHCTUTYLAHUA KOHTPOJIb CTOCOBHO 3aKOHOAABUMX MPOra/iuH BAPTO PO3rSAATH
AK BRKMBY QYHKLIO KOHCTUTYLIAHOO NPaBOCYAAS, ke BU3HAHHS MO3UTUBHOMO 3060B'A3aHHS
BMMPABUTM 3aKOHOLABYE MOSIOXKEHHS MOCWIIOE 3aXWCT MPaB JIOAMHU. Taki BUCHOBKW LLIKOM
cnpasennuei i ons Ykpainu.

Min yac ouiHIOBaHHS «6e30iaNbHOCT» Cy6'eKTa HOPMOTBOPYOCTI, WO 3YMOBWO 3aKOHOAABY
NPOraNnvHy, CAifl YpaxoByBaTu BMMOrY [0 HALIOHASLHOMO 30KOHOAQBCTBA, SKi CTAHOBASTb 3MICT
NO3WTWUBHOTO 3060B'sI3aHHSI CTOCOBHO PO3POG/IEHHS NPaBOBOI 6a3n [J1S HANEXHOro 3aXUCTy NpaB
TIOOMHN 3 6OKY 3aKOHY («HQIIEXHOI MPABOBOI 0XOPOHM»). TaK, aHani3 MPaKTUKK €BPOMENCHKOro
Cyay 3 Npae OAMHU [OBOAMTD, WO PO3BMBAIOYM HALOHA/bHY «MPaBOBY pamKy» (HauioHaibHe
3aKOHOJABCTBO) OO 3aXUCTY MPAB JOAMHM, 6e3YMOBHO, NOBMHEH NepedyCiM 6path 40 yBary Taki
eNeMeHTH, K OT: HeLMCKPUMIHALLS, NPOMOPLIAHICTb, @ TAKOX HeOO6XiLHICTb 3a6e3neynTi 3axmuct
«[10CTaTHBOT AKOCTI» (@HrN. - «sufficient qualitys).




[TpryoMy 6inblUiCTb NPUHLMNIB, YCTAHOBAEHUX Y KOHTEKCTI MaTepiasibHOro «3axucTy 3 60Ky
3aKoHy», mutatis mutandis Takox 3aCTOCOBYIOTb [,O MPOLLECYaNbHOMO 3aXMCTY, 30KPEMa: BX/IMBUM €
PO3yMiHHS EPXaBOI NOTPE6Y Y 3aXMCTi 311 6OKY; MaTepiaNbHW Ta NPOLLeCyabHA 3aXMCT NOTPIBHO
33CTOCOBYBATM TaKUM YMHOM, 06 YHVKATY AUCKPUMIHALINHOTO CTaBAEHHS; BIANOBIAHO A0 NPUHLMMY
NPOMOPL,AHOCTI, O CePAO3HILLMM € MOPYLUEHHS NPaB MI0AUHM, TO 6ilblLIMM Mae 6yTV MaTepiabHW
ab0 NpoLeCyanbHUI 3aXUCT; SK iy BUMAAKY 3 MaTepiaNibH!M 3axMCTOM, 3a6e3neyeHHs JOCTaTHbOro
NpoLieCyanbHOro 3aXMCTy € 0CO6IMBO BKIMBIM Y CMIPABAX, O CTOCYIOTLCS «KOHPMIKTYI0UMX» NpaB
(@Hrn. - «conflicting rights»). HapewTi, npuHumn ebeKTUBHOCTI € «KaTanizaTopoM» MarepiasibHoro
Ta NPOLLECYanbHOro 3axmcTy. Xoua BMbip 3acobiB 3a6e3neyeHHs «3axmncTy 3 60Ky 3aKoHYy» 3arasom
nignagae nig Ao cBo60AM PO3CYLy AePXKaBK, «CYTHICTb» MPUHLMMY ePeKTUBHOCTI MOXe B AESKNX
BMMaaKax BUMaraT 6inbly «4eTanbHOro» 3axucry [5, ¢. 115-117].

HeHanexHe BMKOHAHHS Takoro 060B'S3Ky MOXEe TaKOX CYTTEBO YCKNAOHIOBATW 3[iACHEHHS
NpaBoCyAAs CyAaMM 3aranbHol PUCAMKLT. BUOaeTbes, Wo AKWO HaLOHaNbHWIA Cy BBRXAE, LLIO
3aKOHOLABYE MNOJIOKEHHS MOPYLLYE CaMy CyTb OCHOBOMOJOXHOMO NPaBa Yepe3 BiACy THICTb HASIEXHO0
MPaBOBOro Pery/oBaHHs, TO Ma€ iHiLiloBaTK NMUTAHHS Npo 3BepHeHHs 0o KoHctutyuiHoro Cymy
YKpaiHu 3 NUTaHb KOHCTUTYLLIAHOCTI.

MonepepHin 3akoH Ykpainu «[Mpo KoHctutyuinHmin Cyn Ykpaiiu» HanaBaB MOX/MBICTb CyAaMm
3araibHOi FOPUCAVKLT NPU3YNUHATY NPOBAAXKEHHS Y CNPABI Y BUNAAKY BUHUKHEHHS CYMHIBIB W00
KOHCTUTYL{AHOCTI 3aKOHY, WO MiAISrae 3acToCyBaHHIO. 3MiHU A0 MPOLeCyasbHOro 3aKOHOAABCTBA
BM3HAUMAW, WO CYAM 3arasibHOi IOpUCAMKLIT 3aCTOCOBYIOTb HOPMU KOHCTUTYLT ik HOpMM NpsiMO A,
AKLLO 3aKOH cynepeunTb KoHCTUTYLUIT YKpaiHu. | TinbKv Nicns BUHECEHHS PilUeHHs y CrpaBi Wi cyam
uepe3 Bepxoshuit Cya 3Beptaiotbes go KoHctutyuiHoro Cyay Ykpaiiu Ans BUPILIEHHS MUTaHHS
KOHCTUTYLAHOCTI LibOro 3aKOoHY a0 0ro OKpeMmUX MOIOXKEHb.

YT1iM Taka mpouenypa 3BepHeHHs uepe3 BepxosHun Cyn € HaA3BWYAAHO TPOMI3LKOK Ta
fosrotpveanoto. [1o Toro x, KoHCTUTYLis MICTUTb He Nulwe HOPMM, @ M MPUHLMMW Ta LiHHOCTI,
TO6TO HeO6XiAHO LWe 3abe3neynTn 3MiCTOBHE abo Cy6CTAaHTMBHE 3aCTOCYBAHHS KOHCTUTYLIMHMX
NONOXeHb, 3a WO Y NPaBoBiit cuctemi Ykpainy Bignosigae KonctutyuinHui Cyp Ykpaiku. BinnosigHo,
HaLLiOHANbHWI Cy,4YM iHLWWA NPABO3aCTOCYBAY BUSIBASIETHCS MPAKTUYHO 6E3CHINM, KON CTUKAETHCS 3
HEBUKOHAHHSIM MO3UTUBHYX 3060B'93aHb AePXKaBW Ha HALOHANbHOMY PiBHI Yepe3 He3anpoBagKeHHs!
«HANEXHOI tOPUANYHOI PaMKu», TOBTO HeyXBaNeHHS! HANEXHOrO 3aKOHOAABYOTO MONOXKEHHS Y
chepi MatepianbHoro npasa abo BiACYTHOCTI 3aKOHOLABYO BM3HAYEHO! IOPUAMYHOI NpoLenypy,
CNPSIMOBAHOT HA rAPaHTYBAHHS KOHCTUTYLIAHWX Npas.

AHani3 3aKoHOAABCTBA YKPAiHK 3 NMUTaHb KOHCTUTYLIAHONO Ta aAMIHICTPATUBHOMO CyA0YMHCTBA
BiaumTb, Wo KoHctutyuinium CynoM YkpaiHn Moxe 6yTW BCTAHOBNIEHO HEKOHCTUTYLIMHICTb
3aKOHY, iHLIOTO MPABOBOrO aKTa UM iX OKPEMOro MOJOMKEHHS, Yepe3 BiACYTHICTb (HEAOCTATHICTD)
NPaBOBYX 3aC06iB, SKLLO TaKi BUMOrU A0 HANIEXXHOr0 MPABOBOIO PeryioBaHHs NpsiMo nepea6ayeHo
KoHctutyuieto YkpaiHn abo BuTikatoTb 3 17 3aranbHux 3acag. Sk nepepbadeHo Kopekcom
A[MIHICTPATUBHOrO cymo4uHCTBa Ykpaitm (. 1) u. 5 1. 361), BctaHoeneHa KoHctutyuinium Cynom
YKpaiHM HEKOHCTUTYLIMHICTb (KOHCTUTYUIAHICTb) 3aKOHY, iHLWOMo NMPABOBOrO aKTa Y iX OKPeMoro
MOJIOXEHHS, 3aCTOCOBAHOrO (He 3aCTOCOBAHOMO) CYAOM Y BUPILUEHHI CMIPABM, AKILO PILUEHHS Cyay
Lie He BMKOHaHe, MoXe 6T MiACTaBOO AN Nepernsfy CyAoBUX PilleHb Y 3B'A3KY 3 BUKIOUYHUMM
06CTaBMHAMW.

Crat7a 368 KACY (4.4), nepen6adae pesynstati nepernsiy pilueHHs, yXBanm 3a HOBOBUSABIEHAMM
a60 BUKMIOUHMMM 06CTaBUHAMM, Cepef, AKWUX — 1 MOXJMBICTb Cydy «3af0BOMbHWATU 3asBy Mpo
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nepernsa Cy#oOBOrO pillleHHs! 33 HOBOBMSIBNEHVMM 260 BUKTOYHMMM OBCTaBMHAMM, CKaCyBaTh
BIANOBIOHE CYAO0BE PilleHHS Ta YXBANMTK HOBE PILUEHHS Ui 3MIHWTK pilleHHs» (. 2) u. 4 cT. 268
KACY). 3a pesynbtatamu nepernsay CyaoBOro pilleHHs 3a BUKMIOYHUMI 06CTaBMHaMK BepxosHuit
Cyn, MOXe TaKox «CKacyBaTy CyaoBe pilleHHst (CyAoBi pilleHHs) NOBHICTIO 260 YacTKOBO i nepesaty
CMpaBy Ha HOBWI PO3MNA[, [0 CyAy NepLIoi Yy anensuinHoi iHcTaHuii» (4.5 cT. 268 KACY).

Pa3oM 3 T1M, 3 HAsBHOT «6e3 s IbHOCTI 3aKOHOAABLIA» CY M HE 3MOXKYTb 3a6e3MeUnTH HANEXHUN
CYLL0BWIA 3aXMCT NOpYLLUEHNX NPaB. Aoyke, HaBiTb 33 YMOBM 3aCTOCYBaHHS aHaorii 3aKoHY Yu aHanorii
npasa [15 3aMOBHEHHS 3aKOHOAABYMX MPOTaNvH, 3 YPaxyBaHHSM MeX «Cy[0BOr0 akTWBI3MY», Cyau
He MOXYTb «MiAMIHATW CO60I0 3aKOHOAABLS» | «CTBOPIOBATU» 3aKOHOAABLI NpoLiesypy abo HOpMK
MaTepiasbHOr0 MPaBa, 3anpoBaMKEHHS SKUX NepenbayeHO Ha KOHCTUTYLLIAHOMY PiBHi.

Y upomy 38'a3ky . Paccen (D. Russell) cnpaseniMBo Haronowye, WO «3aBOAHHS LWIOAO
BM3HAYeHHs! MO3UTUBHMX 3060B'A3aHb HEe MOBWMHHO 3aNWLLIATACS HA PO3MSA, HALOHAbHWX CyAiB
- BOHO Ma€ BYTW MUTAHHAM 3aKOHOLABYOro XxapakTtepy» [6, ¢. 293-294]. Takui BUCHOBOK MOBHOK
MipOI0 CTOCYETbCS 1 MPOBAEMATUKM BHYTPILLIHBOrO NepeMillleHHs B YKpaiHi, amke y L chepi
Cy[10Ba NPaKT1KA HePIAKO «BUMEepeXaE» 3aKOHOAABLS, 3aMOBHIOOYM NPOrasiMHA y 3aKOHOAABYOMY
perynioBaHHi 3315 3a6e3neyeHHs 3axmcTy NpaB BUMYLLEHVX nepecenieHLiB abo iHWMx oci6, Lo
MOCTPKAANM Bifl 36POAHOTO KOHGIIKTY (30KpeMa, SIK y CipaBax Mpo KOMMEeHCaujio 3a 3pyiHoBaHe
utno) [7] OpHak migxomou, Wwo 3aCTOCOBYIOTHCA Y LMBINBbHO-NPABOBIN cdepi, BiAPI3HATLCS Bif
AMIHICTPATMBHOIO CYAOYMHCTBA, 3AxKe NPy BUPILLIEHHI CMOPY MPO BUMKOHAHHS 260 HEBMKOHAHHS
CTOPOHOIO NYGAIYHO-BALHMX YNPABAIHCHKUX YHKLA 260 HAnAHHS (HeHadaHHS) aaMiHICTPATUBHIMX
MOCNyr, CNif BPaxoBYBaTK, L0 Cy6'eKTV BNAHUX MOBHOBAXKEHD «3060B'A3aHi AiSTV NnLLe Ha NiACTasi,
B MeXax NMOBHOBaXEHb Ta y Cnoci6, o nepesdadeHi KoHcTutyujeto Ta 3akoHamu Ykpainuy (4.2 ¢1.19
KoHcTuTywii Yipaitu). OTke, KoxHa rifika Bagyn B MexXax CBOiX GyHKLR Ta MOBHOBAXeHb, MA€E HECTU
BiANOBIAANBHICTL 32 BNPOBAAYKEHHS [LOKTPUHM NO3WUTUBHWX 30608'A3aHb AepXaBn CTOCOBHO Mpas
JIOAVHM Y HALOHANbHY NPaBOBY CUCTEMY, MPUYOMY LS BIAMOBIAANbHICTb NOBMHHA MATU He NnLLe
NONITUYHWI, @ | OPUONYHWA XapaKTep.
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«LEGISLATOR'S OMISSION» AS THE SUBJECT OF CONSTITUTIONAL CONTROL

Ukraine's constitutional proceedings play an increasingly important role in the protection of
fundamental rights and freedoms which is predominantly caused by the establishment in Ukraine of
the institute of constitutional complaints, as well as the more and more frequent reference to the key
principles and doctrines of the European human rights law, including the doctrine of state's positive
obligations in the field of human rights.

State's positive obligations also include a positive obligation related to the development of the
national legal framework for adequate protection of human rights by law. This raises the issue of the
possibility to verify legislator's "omission” within the framework of constitutional proceedings. A detailed
report was dedicated to this matter at the XIV Congress of the Conference of European Constitutional

Courts on the problems of legislative omission in constitutional jurisprudence.

The analysis of Ukrainian legislation on constitutional and administrative proceedings shows that
the Constitutional Court of Ukraine may find that the law, other statutory instrument or its separate
provision is unconstitutional due to the lack (insufficiency) of legal remedies if such requirements to
proper legal regulation are expressly stipulated by the Constitution of Ukraine or follow from its basic
framework. However, in the case of "legislator's omission’, courts will not be able to provide adequate
judicial protection of violated rights. After all, even when the law or jurisprudence analogy is applied to
bridge the legislative gap, given the limits of "judicial activism", courts cannot "replace the legislator”
and “create” legislative procedures or norms of substantive law that are to be implemented at the
constitutional level.

Such a conclusion amply applies to the problems of internal displacement in Ukraine, as the case-
law in this sphere is often "ahead" of the legislator by filling the gaps in legislative regulation to ensure
the protection of the rights of displaced persons or other victims of the armed conflict (including in
cases related to the compensation for destroyed housing). However, approaches applied in the civil law
field are different from those used in administrative proceedings, as during the resolution of a dispute
concerning party's performance or non-performance of its governmental administrative functions or
provision (non-provision) of administrative services, the court must take into account that power entities
are "obliged to act only based on the grounds, within the competence and in a way provided for by the
Constitution and laws of Ukraine" (Part 2, Article 19 of the Constitution of Ukraine). This being said, each
branch of power within the framework of its functions and authorities must bear responsibility for the
implementation of the doctrine of state's positive obligations in the field of human rights in the national
legal system, and this responsibility must be not only political but legal, too.
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