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Preamble 1 

1. The Preamble highlights the central issues underlying the work to develop the 2 

Additional Protocol. The aim of this Additional Protocol is to specify and to develop the 3 

standards of human rights protection applicable to the use of involuntary measures, based, 4 

in particular, on the case law of the European Court of Human Rights, in a legally binding 5 

instrument. 6 

2. The Preamble emphasises the role of the European Convention on Human Rights in 7 

the protection of persons with mental disorders. In the context of the Additional Protocol 8 

Article 5 (right to liberty and security) and Article 8 (right to respect for private and family life) 9 

of that Convention are of particular importance. Other key civil and political rights of persons 10 

with mental disorder include the provisions of Articles 3 (which concerns the prohibition of 11 

torture and inhuman or degrading treatment or punishment), 10 (freedom of expression), 12 12 

(right to marry and found a family) and 14 (prohibition of discrimination) of the same 13 

Convention, as developed and interpreted by the case-law of the European Court of Human 14 

Rights.  15 

3. The preparatory work took into account other international work on the protection of 16 

the dignity and rights of persons with mental disorders. The Preamble highlights the United 17 

Nations Convention on the Rights of Persons with Disabilities; other United Nations 18 

instruments such as the International Covenant on Civil and Political Rights (1966) and the 19 

International Covenant on Economic, Social and Cultural Rights (1966) are also relevant. 20 

4. The Additional Protocol complements and extends the provisions of the Convention 21 

on Human Rights and Biomedicine. It is therefore not necessary to repeat provisions of that 22 

Convention in the Additional Protocol. However, the Preamble recalls specific provisions of 23 

the Convention that have particular relevance in the context of the Additional Protocol, such 24 

as those concerning consent, professional standards and equitable access to healthcare. 25 

5. The Preamble also recalls Rec (2004)10 of the Committee of Ministers to member 26 

states concerning the protection of the human rights and dignity of persons with mental 27 

disorder. This Protocol has drawn on that Recommendation and experience of its use. The 28 

Recommendation is wider in scope than this Protocol, for example covering detailed aspects 29 

of treatment and the criminal justice context, and therefore it will continue to have uses in 30 

protecting the human rights and dignity of persons with mental disorder after this Protocol 31 

comes into force. 32 

6. The Preamble also acknowledges that preparation of the Protocol has drawn on the 33 

work of the European Committee for the Prevention of Torture and Inhuman or Degrading 34 

Treatment or Punishment (CPT), and the standards developed by that Committee to protect 35 

those deprived of their liberty in psychiatric facilities. 36 

7. The particular importance of ensuring both adequate initial qualification and 37 

continuous training of all staff working with persons with mental disorder, as highlighted by 38 

the CPT, is also reflected in this Preamble. 39 

8. The Preamble emphasises the need for persons to be supported in order to exercise 40 

their autonomy. This is in line with the overall goal of the Council of Europe Disability 41 

Strategy 2017–2023 to achieve equality, dignity and equal opportunities for persons with 42 

disabilities through ensuring independence and freedom of choice. Although the principle of 43 

autonomy is relevant to consent to healthcare interventions, it is a far wider principle that 44 

also has relevance to the choices people make in their day to day life. 45 
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9. The Preamble reaffirms the principle of free and informed consent to healthcare 46 

interventions. This is particularly important in the context of the use of involuntary measures, 47 

which shall always be a last resort. The Preamble emphasises that involuntary treatment 48 

used on a person whose ability to decide on treatment is severely impaired must aim at 49 

enabling that person to regain such ability or, in case the person’s ability to decide was 50 

already impaired before involuntary measures had to be envisaged (for example as a result 51 

of a previous head injury, or a serious learning disability), to return that person to their 52 

previous level of functioning. Furthermore, even if a person is subject to an involuntary 53 

measure, attempts shall continue to be made to seek their consent to all aspects of their 54 

therapeutic programme.  55 

10. The Preamble recalls that the existence of a mental disorder in itself shall in no case 56 

justify an involuntary measure. A mental disorder, as referred to in the Convention on 57 

Human Rights and Biomedicine and in this Additional Protocol, can lead to a mental health 58 

condition which may seriously impair a person’s ability to take a decision. 59 

11. The Preamble recognises that the use of involuntary placement and treatment has 60 

the potential to endanger human dignity and fundamental rights and freedoms and said 61 

measures must therefore only be used as a last resort. In order to minimise the use of 62 

involuntary measures, the primary importance of developing alternatives to such measures, 63 

and systematically using such alternatives, is emphasised. 64 

12. As the Convention system is intended “to guarantee not rights that are theoretical or 65 

illusory but rights that are practical and effective1” the preamble stresses the importance of 66 

enabling persons concerned by involuntary measures effectively to exercise their rights.  67 

13. The Preamble finally emphasises the importance of monitoring the use of involuntary 68 

measures. People who have experienced mental health problems can make an important 69 

contribution to improvements in the quality of health services and to monitoring processes. 70 

Advocacy services can also contribute to such improvements. 71 

Chapter I – Object and scope 72 

Article 1 – Object 73 

14. The first paragraph sets out the aim of the Additional Protocol, which is to protect the 74 

dignity, identity and other rights and fundamental freedoms of persons with mental disorder 75 

with regard to the use of involuntary placement or involuntary treatment, wherever such 76 

treatment is administered. The term “involuntary measures” used in the Additional Protocol 77 

and in this Explanatory Report covers the use of involuntary placement, involuntary 78 

treatment or both. The Protocol achieves its object in three ways. Firstly, by promoting the 79 

use of alternatives to involuntary measures. Secondly, by providing safeguards to ensure 80 

that involuntary measures are only used as a last resort, and thirdly, by ensuring that if such 81 

measures are used then the person concerned receives appropriate protection and 82 

procedural safeguards that enable them to effectively exercise their rights.  83 

15. The first paragraph emphasises that this protection shall take place without 84 

discrimination. As the Preamble underlines, the existence of a mental disorder, in itself, shall 85 

in no case justify the use of involuntary measures.  86 

16. In line with Article 27 of the Convention on Human Rights and Biomedicine, the 87 

second paragraph makes clear that States may provide more extensive protection than 88 

required by the Additional Protocol, which is concerned with measures that are against the 89 

will of the person concerned. For example, persons with advanced dementia may not have 90 

                                                      
1
 Artico v. Italy, judgment of 13 may 1980, application number 6694/74, para. 33  
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the ability to make a decision on placement, but may not object to a placement others think 91 

necessary for them. In some countries such a measure would be considered “involuntary”. 92 

Although such persons are not covered by the Protocol (see paragraph 22 below), 93 

paragraph 2 makes clear that States could choose to apply the provisions of the Additional 94 

Protocol to such persons, but could also choose to provide alternative mechanisms to 95 

protect the rights and interests of such people. If after having been placed the person 96 

indicates objection to the placement then the relevant provisions of the Additional Protocol 97 

must be applied.  98 

Article 2 – Scope and definitions  99 

17. The first paragraph of the Article specifies that the Additional Protocol applies to 100 

involuntary placement and to involuntary treatment of persons with mental disorder and thus 101 

delimits the measures to which the safeguards laid down in the following Chapters apply. It 102 

should be noted that this Article does not lay down any criteria under which recourse to 103 

involuntary placement and/or involuntary treatment would be considered acceptable. The 104 

criteria for the use of such measures are specified in Articles 10 and 11.  105 

18. Paragraph 2 excludes minors from the scope of the Additional Protocol. Member 106 

states have different definitions of a “minor” and of their legal status. With regard to this 107 

Additional Protocol, it is for member states to define how the term is to be interpreted. The 108 

fact that minors are not included within the scope does not mean that they are not also in 109 

need of protection. Rather, their vulnerability means that they need particular protection. 110 

Recognising the different legal context that applies to minors, States should ensure that their 111 

legal provisions take account in a suitable manner of the need to protect them. Article 1, 112 

paragraph 2 enables a State to choose to apply the provisions of the Additional Protocol to 113 

minors. 114 

19. This protocol does not apply to placement and treatment for mental disorder imposed 115 

in the context of a criminal law procedure. Additional considerations apply in such contexts 116 

that are not relevant in the civil context. However, such persons may be particularly 117 

vulnerable and States should ensure that their human rights (including that of equitable 118 

access to health care) and dignity receive appropriate protection. 119 

20. Paragraph 4 of the Article defines certain key terms used in the Additional Protocol. 120 

“Mental disorder” is defined in accordance with internationally accepted medical standards. 121 

An example of an internationally accepted medical standard is that provided by Chapter V of 122 

the World Health Organization’s International Statistical Classification of Diseases and 123 

Related Health Problems, which concerns Mental and Behavioural Disorders. This method 124 

of defining mental disorder aims to prevent idiosyncratic approaches to diagnosis. However, 125 

the professional classification is very broad and includes many categories for which 126 

involuntary measures would never be appropriate, such as gender identity disorders, sleep 127 

disorders and sexual dysfunctions. Diagnosis of a mental disorder according to a 128 

professional classification is never, of itself, a justification for the use of involuntary 129 

measures. It also follows from the case law of the European Court of Human Rights, for 130 

example in its judgment in the Winterwerp case, that: "... Article 5.1e [of the European 131 

Convention on Human Rights] obviously cannot be taken as permitting the detention of a 132 

person simply because his views or behaviour deviate from the norms prevailing in a 133 

particular society."2  134 

21. When a person comes into contact with mental health services for the first time, it is 135 

not always possible or appropriate to make a final diagnosis immediately. If necessary, a 136 

provisional diagnosis is made which can then be reviewed in the light of further observation. 137 

                                                      
2
 Winterwerp v The Netherlands, judgment of 24 October 1979, Application number 6301/73 
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A provisional diagnosis made in accordance with internationally accepted medical standards 138 

is included within the term “mental disorder”. 139 

22. The definition of “involuntary” for the purpose of this Protocol refers to a placement or 140 

treatment applied to a person with a mental disorder who objects to the measure, even if that 141 

person has a legal representative who is prepared to authorise it. This applies irrespective of 142 

the legal capacity of the person as defined by national law.  143 

23. Involuntary measures should not be equated with forced measures. Although the 144 

person may comply with a measure, it may still be unacceptable to him or her. If the person 145 

is aware that a refusal to take oral medication would result in the person being restrained 146 

and injected with medication, the person may take the medication to avoid that 147 

consequence. That should not be interpreted as meaning the person is voluntarily accepting 148 

treatment. Similarly, if a person has been admitted to a facility on a voluntary basis and later 149 

on wishes to leave but is not allowed to, the person should receive the protections applicable 150 

to involuntary placement.  151 

24. The reference to “objects” in the definition emphasises that it is the person’s current 152 

attitude to the measure that is to be assessed. The fact that a person has, for example, 153 

accepted or refused a proposed measure some time ago does not mean that it should be 154 

assumed that the person would accept or refuse a renewed offer of the same measure. The 155 

reference to “placement or treatment” makes clear that the person’s attitudes to placement 156 

and to treatment are separate questions. A person might object to a proposed placement, 157 

but agree to the proposed treatment, or vice-versa.  158 

25. The scope of this definition does not prevent the use of involuntary measures in 159 

circumstances where a person recurrently changes his or her mind about whether or not to 160 

accept a measure, as a result of which a consistent therapeutic programme cannot be 161 

maintained, if the relevant criteria and procedures for the measure concerned are satisfied. 162 

26. The definition of “involuntary measure” in the Additional Protocol covers the use of 163 

involuntary placement, involuntary treatment or both.  164 

27. “Placement” refers to the action of being placed in a specific facility for a particular 165 

purpose or purposes. The term “facility” should be understood in a broad sense, and 166 

includes, for example, psychiatric units in general hospitals as well as psychiatric hospitals of 167 

all types and of all levels of security. Article 10, paragraph ii requires a placement to have a 168 

therapeutic purpose, but it may also have additional purposes (such as the protection of 169 

others). 170 

28. The definitions of “treatment” and “therapeutic purpose” are applicable wherever the 171 

intervention is delivered and whether or not the person is also subject to an involuntary 172 

placement. “Treatment” refers to physical and psychological interventions in relation to the 173 

person’s mental disorder. Pharmacological interventions are an example of physical 174 

interventions. Health problems unrelated to the mental disorder should be treated in 175 

accordance with Articles 5 and 6 of the Convention on Human Rights and Biomedicine, with 176 

the exception of medically necessary interventions in emergency situations governed by 177 

Article 8 of that Convention. 178 

29. The definition of “therapeutic purpose” sets out appropriate aims of treatment. The 179 

term “controlling symptoms” covers a wide range of interventions. For example, this would 180 

cover interventions aimed at maintaining and facilitating autonomy as far as possible. It 181 

would also include the treatment of an acute episode of mania or depression so that the 182 

person is returned to a normal level of functioning even if they remain at risk of relapse in the 183 

future. Some mental disorders are not curable at the present time. However, in some cases 184 
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it may be possible to slow down the rate of deterioration. “Rehabilitation” refers to 185 

interventions that aim to limit the impact of deficits in functioning as a result of chronic 186 

psychotic disorders on a person’s life. 187 

30. The definitions of “seclusion” and “restraint” are based on the work of the CPT. For 188 

the purposes of the Additional Protocol, whether or not the door to the room in which a 189 

patient is secluded is locked is not relevant; the definition makes clear that what matters is 190 

that the person is kept alone, against his or her will, in an area which the person cannot 191 

leave. The term “restraint” covers various measures aimed at immobilising a patient, such as 192 

manual control (i.e. holding of a patient by using physical force), mechanical restraint (i.e. 193 

application of instruments of restraint) and chemical restraint (i.e. involuntary administration 194 

of medication for the purpose of controlling a patient’s behaviour).  195 

31. A “representative” is a person provided for by law or appointed through a legal 196 

process. In accordance with the general principle set out in Article 6 (3) of the Convention on 197 

Human Rights and Biomedicine, when a person, according to law, does not have the 198 

capacity to consent, authorisation for a proposed measure is sought from a representative, 199 

authority, person or body provided for by law.  200 

32. Different states may have different names for the person fulfilling the role of a 201 

“person of trust”. The definition of “person of trust” emphasises the role of the choice of the 202 

individual concerned, and of the chosen person’s willingness to provide the necessary 203 

assistance and support. Unlike the representative, a person of trust cannot take decisions on 204 

behalf of the person concerned, but can support and assist that person to make decisions 205 

him or herself. 206 

33. The characteristics of a “court” must be interpreted in line with the case law of the 207 

European Court of Human Rights. This means that it must satisfy the following conditions: 208 

a. is established by law and meets the requirements of independence and 209 

impartiality; 210 

b. can determine all aspects of the relevant dispute and hence give a binding 211 

decision on the matter before it; 212 

c. is accessible to the individual concerned. 213 

34. For the purposes of this Protocol “competent body” refers to the person or body 214 

provided for by law which can take a decision on an involuntary measure. References to 215 

“responsible authority” in the Additional Protocol refer to the authority responsible for the 216 

facility in which the patient is placed, or where the patient is receiving treatment without 217 

being subject to voluntary or involuntary placement, the authority with administrative 218 

responsibility for the physicians supervising the treatment. References to a physician in the 219 

Additional Protocol and in this Report mean a person with a medical qualification. 220 

Chapter II – Alternative measures 221 

Article 3 – Alternative measures 222 

35. Under this Article States undertake to ensure that alternatives to involuntary 223 

placement and involuntary treatment are developed and used. The use of involuntary 224 

measures may be perceived as very traumatic by the person concerned, and this trauma 225 

may exacerbate their mental health condition and make their recovery more complex and 226 

difficult. As emphasised in the Preamble, involuntary measures must only be used as a last 227 

resort. 228 
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36. The provision of home treatment and crisis intervention services and the promotion of 229 

advance directives can prevent the need for involuntary placement during an acute episode 230 

of illness. Given that many serious mental disorders are recurrent, minimising the risk of 231 

relapse, for example by addressing a person’s need for appropriate housing and social 232 

support as well as their healthcare needs, also contributes to the minimisation of the use of 233 

involuntary measures and are covered by this Article.  234 

Chapter III – General Provisions  235 

Article 4 – Legality 236 

37. This Article follows the requirements of Articles 5 and 8 of the European Convention 237 

on Human Rights, as well as those of Articles 7 and 26 of the Convention on Human Rights 238 

and Biomedicine. To satisfy this condition, the legal basis for an involuntary measure must 239 

be sufficiently accessible and foreseeable. It means that the procedure for applying such a 240 

measure must be “prescribed by law”. As the case of X v Finland3 emphasises, the law must 241 

provide adequate safeguards against arbitrary application of a measure, or of its 242 

continuation.  243 

Article 5 – Proportionality and necessity 244 

38. In legal terms, necessity is included within the concept of proportionality. However, 245 

the term is included within the Additional Protocol to emphasise that the use of involuntary 246 

measures must be a last resort.  247 

39. The principle of least restriction is a fundamental principle that has been recognised 248 

internationally in the context of mental health care for many years. It is derived from the 249 

principle of proportionality and its importance in mental health care is such that it is set out in 250 

the second sentence of this Article. It implies that when several appropriate options are 251 

possible that could contain the risk posed by a person’s mental health condition, or that may 252 

provide effective treatment for the person, the least restrictive and/or intrusive should be 253 

used first; for example treatment as an outpatient rather than an inpatient. With respect to 254 

involuntary placement this means that other measures and modalities less severe than 255 

deprivation of liberty must have been considered and deemed insufficient with regard to the 256 

risk entailed.  257 

40. Although availability of services may vary between States, Article 3 of the Convention 258 

on Human Rights and Biomedicine requires that measures shall be taken to ensure patients 259 

equitable access to health care of appropriate quality. Such health care includes access to 260 

alternatives to involuntary measures covered by Article 3 of this Additional Protocol, which 261 

emphasises that such alternatives should be used before involuntary measures. The 262 

principles of proportionality and necessity have important implications for the use of 263 

seclusion and restraint in mental health care. This is developed further in Article 17 of the 264 

Additional Protocol (see paragraph 106 below).  265 

Article 6 – Person of trust 266 

41. Any person with mental disorder shall have the right to choose a person of trust. This 267 

implies that it would not be appropriate for another person, including the representative, to 268 

select a person to fulfil this role. However, this does not exclude that domestic law provides 269 

for the person of trust being formally appointed by a competent body, as long as the right of 270 

the person to choose is respected.  271 

                                                      
3
 Application No. 34806/4 
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42. The person of trust has to be someone the individual concerned trusts to assist and 272 

support him or her, for example in his or her interactions with professionals, or by bearing 273 

witness to the person’s wishes regarding placement or treatment when the person is not 274 

able to do so him or herself. The person of trust could be someone close to the person 275 

concerned, such as a family member or friend, or a person provided by an advocacy service 276 

or voluntary body who has been trained to take up this role and that the person trusts.  277 

43. Most people with mental disorder will never be subject to involuntary measures, but 278 

for those who are or who may be (for example a person who is being examined because the 279 

question of the need for an involuntary measure has been raised), having a person of trust 280 

may provide invaluable support at a very stressful time. Thus, a person who has been 281 

recently diagnosed with a mental disorder might wish to choose a person of trust, in case the 282 

support of such a person is subsequently needed.  283 

44. A valid choice of a person of trust (i.e. one where the nominated person has agreed 284 

to act in the role) should be appropriately documented. Although a person has the right to 285 

change his or her person of trust, previously expressed wishes with regard to such a choice 286 

may help to ensure the person is able to access support promptly in the future.  287 

45. If a person is unable to find a person of trust him or herself, attempts should be made 288 

to put the person in contact with those who might be able to assist him or her in this way (for 289 

example, a person from a voluntary body or another organisation that is functionally 290 

independent from the psychiatric facility or service provider). 291 

46. Just as there is potential for conflict of interest between the person concerned and 292 

his or her family, or with other persons, so there may be potential for conflict between the 293 

person of trust and the patient’s representative (if any), family members and other persons. 294 

Those involved in the decision-making procedures and with care and treatment should be 295 

alert to such conflicts and national law should provide appropriate means to address such 296 

conflicts. In rare cases the question of restrictions to communication with the person of trust 297 

may arise and this is discussed in paragraph 125 below. 298 

Article 7 – Legal assistance 299 

47. The European Court of Human Rights has emphasised the need for persons to be 300 

able to defend their rights effectively in court proceedings.4 In the case of Nenov v Bulgaria5, 301 

the absence of legal aid for a person with mental disorder prevented him from acting 302 

effectively in proceedings concerning his interests, which meant that the proceedings were 303 

not fair. 304 

48. The first paragraph of this Article makes clear that the person concerned shall have 305 

the right to benefit effectively from legal assistance. This requires that those providing legal 306 

assistance must have sufficient qualifications and experience to fulfil the role. If they are not 307 

recognised as lawyers according to the national legal system, they should be subject to the 308 

same duties to the person concerned and to the court as a lawyer. The right of 309 

communicating with the person providing legal assistance, which is a prerequisite of 310 

effective legal assistance, is provided in Article 19 (1). Interpreters and other communication 311 

aids may be needed to ensure that the person can participate fully in the consultation with 312 

those providing legal assistance.  313 

49. The second paragraph foresees that in procedures for taking decisions on 314 

involuntary measures, as well as in appeal and review proceedings, legal assistance has to 315 

                                                      
4
 See, for example, Megyeri v Germany, judgment of 12 May 1992, Application number 13770/88, para. 22 and Winterwerp v. 

the Netherlands judgment of 24 October 1979, para. 60 
5
 Judgment of 16 October 2009, Application number 33738/02 
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be provided free of charge. It is important that persons are not deprived of their rights to 316 

legal assistance in these proceedings on grounds of inability to pay; however, the second 317 

paragraph leaves it to national law to determine how legal assistance should be funded. 318 

Thus, this paragraph does not exclude persons having to pay for legal assistance if they 319 

have the financial resources to do so. 320 

50. The initial procedure to subject a person to an involuntary measure often takes place 321 

at short notice, or even as an emergency. Whilst the person has the right to obtain legal 322 

assistance, this Article does not provide a right to have any proceedings to subject a person 323 

to an involuntary measure delayed in order that the person concerned can obtain such 324 

assistance. That might involve unacceptable risk to the person or to others. In contrast, 325 

appeals and reviews of involuntary measures take place in a planned manner and therefore 326 

it shall always be made possible to obtain legal assistance, should the person so wish.  327 

Article 8 – Professional standards 328 

51. Article 4 of the Convention on Human Rights and Biomedicine requires that any 329 

intervention in the health field be carried out in accordance with relevant professional 330 

obligations and standards. Article 11 of Rec (2004) 10 concerning the protection of the 331 

human rights and dignity of persons suffering from mental disorder sets out good practice 332 

requirements in terms of professional standards in mental health care. These include the 333 

need for professional staff to have appropriate qualifications and training, including 334 

continuing professional development, to enable them to fulfil their role. It is important that 335 

sufficient staff resources in terms of numbers, categories of staff, and experience and 336 

training, are allocated to enable the requirements of this Article to be fulfilled. 337 

52. In paragraphs 42 to 46 of its 8th General Report (document CPT/Inf (98)12), the CPT 338 

emphasises the importance of establishing a therapeutic relationship between health-care 339 

staff and patients. The different categories of staff working in a psychiatric unit (such as 340 

psychiatrists, general practitioners, nurses, psychologists and social workers) should form a 341 

team under the authority of a senior doctor and meet regularly, in order to allow day-to-day 342 

problems to be identified and discussed and guidance to be given. Both initial qualifications 343 

and further training should address the ethical dilemmas that may arise in mental health 344 

care. Promoting autonomy of the persons with mental disorder and protecting their dignity, 345 

human rights and fundamental freedoms is a fundamental professional obligation.  346 

53. The principle of equitable access to health care recalled in the Preamble is relevant 347 

to the physical health care needs of persons with mental disorder. Such needs should 348 

receive appropriate attention, including the use of relevant health screening. A person 349 

subject to involuntary placement should always be offered an appropriate physical 350 

examination and adequate follow-up, where necessary. 351 

Article 9 – Appropriate environment 352 

54. As the Preamble emphasises, the vulnerability of persons who are subject to 353 

involuntary placement should never be forgotten. The fundamental means necessary to 354 

support life (food, warmth, and shelter) must always be provided and patients must always 355 

be treated with respect and dignity. 356 

55. A range of facilities are necessary in order that persons can be placed in an 357 

environment which is appropriate to their health needs and the need to protect the safety of 358 

others according to their progress during their treatment. The range of persons who may be 359 

subject to involuntary placement highlights the importance of diversity of provision. Older 360 

patients may be physically frail, and hence placement in a facility that also accepts younger 361 

acutely psychotic patients may present risks to them rather than the protection to which they 362 
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are entitled. Furthermore, the demands of caring for acutely ill people may mean that if 363 

patients in need of rehabilitation are placed in the same part of a facility, then the needs of 364 

the latter group may receive insufficient attention. 365 

56. Particular attention should be paid to paragraphs 34 to 36 of the CPT’s 8th General 366 

Report (document CPT/Inf (98)12), in which the Committee indicates a number of criteria 367 

which should be met to create a positive therapeutic environment for persons placed on an 368 

involuntary basis in a psychiatric facility. These include: 369 

- sufficient living space per patient as well as adequate lighting, heating and 370 

ventilation;  371 

- decoration of both patients’ rooms and recreation areas; 372 

- the provision of bedside tables and wardrobes and individualisation of clothing;  373 

- allowing patients to keep certain personal belongings;  374 

- the preservation of a degree of privacy, in particular, large-capacity dormitories 375 

depriving patients of all privacy should be avoided;  376 

- patients who so wish should be allowed to have access to their room during the day 377 

rather than being obliged to remain assembled together with other patients in 378 

communal areas; 379 

- adequate food from the standpoint of quantity and quality, provided under satisfactory 380 

conditions; catering arrangements should also take into account patients’ customs 381 

and beliefs and the needs of those with disabilities.  382 

57. According to Article 23 paragraph 2, facilities designed for the involuntary placement 383 

of persons with mental disorder shall be registered with an appropriate authority. This 384 

requirement is designed to ensure that such environments can be subject to monitoring, 385 

which is an important safeguard for persons who may be placed in such environments. 386 

58. As laid down in Article 8 of the Additional Protocol, any treatment shall be delivered 387 

in accordance with professional obligations and standards. This is particularly important if it 388 

is delivered outside a medical facility, for example in a nursing home or in the patient’s own 389 

home. Any necessary medical monitoring or other support required for the administration of 390 

the treatment must be available. An appropriate environment in which to deliver treatment is 391 

one in which the treatment can be delivered in a way that is safe for the recipient, for the 392 

person delivering the treatment, and for any other persons in the vicinity. Administration of 393 

involuntary treatment to a person who actively resists it is not recommended outside a 394 

medical facility. 395 

59. The principle of equitable access to services recalled in the Preamble means that 396 

consideration has to be given to the accessibility of services providing involuntary placement 397 

or treatment to those with physical disabilities. 398 

Chapter IV – Criteria for involuntary placement and for involuntary treatment 399 

60. The Preamble emphasises that the existence of a mental disorder in itself shall in no 400 

case justify an involuntary measure and that involuntary measures must only be used as a 401 

last resort. In line with this, the provisions of this Chapter lay down the criteria to ensure that 402 

involuntary measures are only used in a manner that is proportionate and necessary in 403 

relation to the risk posed by a person’s mental health condition. 404 



 

10 

61. As involuntary measures must only be used as a last resort, efforts must be made to 405 

address an identified risk by less intrusive means (such as recourse to alternative measures 406 

as set out in Article 3), before implementing involuntary measures. The principle of least 407 

restriction set out in Article 5 implies that use of involuntary measures shall be minimised as 408 

far as possible. Similarly, even if an involuntary measure has been applied, continuing efforts 409 

should be made to apply the measure on a voluntary basis. Persons subject to involuntary 410 

measures should be reviewed frequently to check that their legal status remains justified and 411 

that they are benefitting from an appropriate therapeutic programme. 412 

Article 10 – Criteria for involuntary placement 413 

62. This Article stipulates that a person with a mental disorder may be subject to 414 

involuntary placement only under certain criteria: the person’s mental health condition 415 

represents a significant risk of serious harm to himself/herself or to a third party, the 416 

placement has a therapeutic purpose, and no voluntary measures are sufficient to address 417 

the risk. Involuntary placement is in general only considered relevant with regard to conditions 418 

arising from certain types of severe mental disorder, for example psychoses.  419 

63. Indent i. means that an assessment of risk must be made. Risks of harm can be 420 

physical or psychological. Risk assessment is complex and difficult, and perfect accuracy in 421 

prediction is not possible. Structured clinical assessment methods for assessing risk may 422 

help.  423 

64. Risk of serious harm may arise in various ways. There may be direct risk of physical 424 

harm to others or to the person him or herself (for example a risk that the person intends to 425 

end their life). The person may behave in a way that poses a significant risk of serious 426 

physical harm to others (for example, because of their seriously uncontrolled behaviour and 427 

apparent lack of awareness of the potential impact of this on others). A person who 428 

repeatedly threatens or stalks another person can pose a serious risk to that person’s mental 429 

health. Other actions may present indirect risks of serious harm to persons, such as setting 430 

fires. In some States, these examples would be covered by a provision concerning public 431 

safety or public order. Nevertheless, the underlying principle is that of risk to persons and 432 

hence such risks are covered by indent i.b.  433 

65. The concept of health has to be understood in a broad sense and covers both 434 

physical and mental health. Although a significant risk of suicide is an obvious risk to health, 435 

a person who is so gravely disabled by a mental health condition that the person is unable to 436 

care for him or herself can also be viewed as putting his or her health at risk. However, 437 

whether the degree of self-neglect was sufficient to fulfil the requirements of indent i. would 438 

need to be assessed in the light of the particular situation.  439 

66. Indent i. makes a distinction between those who only pose risks to themselves (a) 440 

and those who present risk to others (b), in respect to the person’s ability to decide on 441 

placement. This follows the approach of the Convention on Human Rights and Biomedicine. 442 

Paragraph 50 of the Explanatory Report to that Convention explains that Article 7 (Protection 443 

of persons who have a mental disorder) constitutes an exception to the general rule of 444 

consent for persons who are, according to law, able to consent but whose ability to decide 445 

on a proposed treatment is severely impaired by their mental condition. Paragraph 42 of the 446 

same Report explains the diversity of legal systems in Europe with regards to capacity, 447 

which the Convention (and hence this Additional Protocol) do not seek to harmonise. A 448 

person whose ability to decide on an intervention is seriously impaired might be considered, 449 

under some legal systems, as de facto incapable of giving consent, irrespective of whether 450 

as a matter of law in that country they are considered legally capable. 451 
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67. If a person’s ability to decide is not severely impaired, and the risk is to the person 452 

alone, there is no justification for restricting their rights to autonomy. On the other hand, if the 453 

person’s mental health condition poses a significant risk of serious harm to others, the rights 454 

of others have to be balanced against the person’s right to autonomy. Article 26 of the 455 

Convention on Human Rights and Biomedicine enables an exception to be made to the 456 

principle of consent in the interests of, inter alia, public safety and the protection of the rights 457 

and freedoms of others if this is necessary in a democratic society and the exception is set 458 

out in national law. 459 

68. Factors other than a mental health condition can also impair an individual’s ability to 460 

decide, or to express a decision: these include communication difficulties, physical health 461 

problems, and the effects of medication, fear and exhaustion. Those conducting 462 

assessments should be aware of such issues and ensure that they are minimised to the 463 

extent possible. 464 

69. Indent ii. requires that a placement has a therapeutic purpose. Provisions concerning 465 

involuntary placement of persons with mental disorder shall not be used solely to ensure a 466 

person is confined in a safe setting. The existence of a therapeutic purpose does not require 467 

that complete cure is envisaged as this may not be possible. As specified in the definitions in 468 

Article 2, therapeutic purpose includes controlling symptoms of the disorder and 469 

rehabilitation.  470 

70. Further, a “therapeutic purpose” should not be equated with invasive medical 471 

treatment. In paragraph 37 of its 8th General Report (document CPT/Inf (98)12), the CPT 472 

highlights that, in the context of involuntary placement, psychiatric treatment should always 473 

be based on an individualised approach. In addition to pharmacotherapy, individual 474 

treatment plans should contain a wide range of rehabilitative and therapeutic activities (such 475 

as occupational therapy, group therapy, individual psychotherapy). Although the person may 476 

be offered a range of measures that may potentially benefit their condition, a person subject 477 

to involuntary placement is not compelled to accept such offers.  478 

71. Indent iii. derives from the principles of proportionality and least restriction spelled out 479 

in Article 5 of this Additional Protocol. The reasons why voluntary measures are insufficient 480 

to address the risk of serious harm to the person’s own health or to others should be 481 

recorded in a manner that enables the use of involuntary measures to be monitored, having 482 

particular regard to Parties’ responsibility under Article 3 of this Additional Protocol to ensure 483 

the development and use of alternatives to involuntary placement and treatment. The 484 

importance of monitoring is emphasised in Article 23 of this Additional Protocol. 485 

Article 11 – Criteria for involuntary treatment 486 

72. This Article parallels Article 10 and paragraphs 63 - 71 above are therefore also 487 

relevant to this Article. 488 

Chapter V – Procedures concerning involuntary placement and involuntary treatment 489 

Article 12 – Standard procedures for taking decisions on involuntary placement and 490 

on involuntary treatment 491 

73. Although involuntary placement and involuntary treatment are covered in this Article 492 

because of the similarity of the relevant procedures, the intention is that these measures 493 

shall be considered separately. Considering both types of measure at the same time is, 494 

however, not excluded. If involuntary placement and treatment are addressed in one single 495 

decision, in accordance with the case law of the European Court of Human Rights, separate 496 
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legal bases are required and the possibility of appeal shall be provided regarding each 497 

measure individually. 498 

74. Paragraph 1 requires the person concerned to be examined by at least one physician 499 

in accordance with applicable professional obligations and standards. The provision reflects 500 

the case law of the European Court of Human Rights, which requires any decision on 501 

involuntary placement to be based on objective medical expertise. The physician(s) shall 502 

have the necessary competencies (for example, expertise in assessing risk to the person 503 

concerned or to others if an involuntary measure is not used) and experience to perform the 504 

task. The European Court of Human Rights generally considers that national authorities are 505 

best placed to assess what qualifications the medical expertise requires. However, it has 506 

stressed that, in certain cases, and particularly where the person subject to the involuntary 507 

measure did not have a history of mental disorder, it is essential that the evaluation be 508 

conducted by a psychiatric expert6. In some cases, for example where a person has a 509 

developmental disorder and is also thought to have developed a mental illness, a 510 

multidisciplinary assessment may be appropriate. The task has to be approached 511 

objectively. Thus, it is not appropriate for physicians who are closely related to the patient to 512 

undertake this examination. The provision does not exclude the relevant physician(s) 513 

receiving information from other health care professionals who have personally examined 514 

the patient. In addition, the evaluation shall be sufficiently recent to allow the competent 515 

authorities to assess the clinical condition of the person concerned at the time when the 516 

lawfulness of the placement is examined. For example, the European Court of Human 517 

Rights considered that a psychiatric report dating back one and a half years was not 518 

sufficient in itself to justify deprivation of liberty7.  519 

75. As a matter of professional obligations and standards, the physician should consider 520 

the person’s opinion concerning the use of placement or treatment. For example, particularly 521 

where there is concern about the risk to the person him- or herself, s/he may have views 522 

both about the level of risk and how it might be best to address it. Considering whether the 523 

person’s assessment of the situation is realistic is also helpful in assessing the extent to 524 

which, if at all, the person’s ability to decide on placement is impaired. Because many 525 

serious mental disorders are recurrent, when the person’s mental health condition allows it, it 526 

may be possible to discuss their preferences for placement and treatment in the event of a 527 

future relapse. Paragraph 2 indent iv. clarifies that such wishes shall be taken into account 528 

as well as any current views of the person concerned.  529 

76. Similarly, the person’s opinion on the different therapeutic alternatives in respect of 530 

treatment is important in finding an optimal balance between respecting self-determination 531 

and the duty to protect the person and/or others. This does not imply that the patient’s 532 

opinion must always be followed. 533 

77. Paragraph 2 requires the decision on placement or treatment to be taken by a court 534 

or another competent body. (For the definition of the latter terms see Article 2 paragraph 4 of 535 

this Additional Protocol and paragraphs 33 and 34 above.) The underlying principle is that 536 

the decision is taken by a body that is independent of the person or body proposing the 537 

measure. The body that takes the decision shall act on the basis of the medical examination 538 

(i) and shall be satisfied that the criteria in Articles 10 and/or 11, respectively, are met (ii). A 539 

decision taken by a court or competent body that the person should be subject to involuntary 540 

treatment does not mean the court or other competent body has to approve, for example, 541 

each dose of medication to be given. 542 

78. Paragraph 2 indent iii) emphasises that the court or competent body shall act in 543 

accordance with procedures provided by law. These must comply with the guarantees of the 544 

                                                      
6
 Kadusic v. Switzerland, no. 43977/13, § 43, judgment of 9 January 2018 

7
 Herz v Germany. 44672/98, § 50, judgment of 12 June 2003 
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European Convention on Human Rights and shall be based on the principle that the person 545 

concerned shall be heard in person. Where necessary, an interpreter or other 546 

communication aids shall be provided to ensure that the person can communicate as 547 

effectively as possible. Some persons may struggle to express themselves orally, for 548 

example some persons suffering from learning difficulties. They have the same right as 549 

others to be engaged as fully as possible in decisions and therefore extra time, support and 550 

a range of communication media may be needed to establish their views and preferences as 551 

accurately as possible in the context of the use of involuntary measures. In some 552 

circumstances, the person’s condition would not permit any communication or interaction, 553 

but this is subject to thorough assessment. Consultation of the person concerned enables 554 

the court or other competent body to form an independent view of the situation. This contact 555 

would not have to take place in the courtroom or at the site of the competent body, but could 556 

be in the person’s home or in another place of safety.  557 

79. The person concerned shall be entitled, in principle, to be supported by his or her 558 

person of trust during the consultation. Reasonable efforts should be made to contact the 559 

person of trust. However, if the person of trust is not contactable or not available, the 560 

procedure can lawfully proceed in his or her absence.  561 

80. Indent iv) lays down that the opinion of the person concerned shall be taken into 562 

account, and any previously expressed wishes made by that person. Although the court or 563 

competent body is not required to search for evidence of any previously expressed wishes of 564 

the person concerned that may be applicable to the situation, if evidence of such wishes is 565 

drawn to the attention of the court or competent body it shall be taken into account. 566 

81. The intention of paragraph 2, indent v) is that if it is known that the person concerned 567 

has a representative, then that representative shall be consulted about the person’s 568 

condition and about the proposed measure. An exhaustive search to attempt to determine 569 

whether such a person exists is not required. Reasonable efforts to contact a representative 570 

if one is known to exist should always be made.  571 

82. Paragraph 3 of this Article provides, if permitted by national law, an alternative 572 

means of taking a decision on the use of involuntary treatment for persons who are subject 573 

to involuntary placement. In that case, the physician responsible for the care of a person 574 

subject to involuntary placement together with at least one other physician who is not 575 

involved in the person’s care may be entitled under domestic law to take the decision. This 576 

second physician must also examine the patient and take into account his or her opinion. 577 

The requirement for at least two physicians to participate in the decision is intended to 578 

provide an additional safeguard. This means that each physician must be able to make an 579 

independent decision without undue influence by the other. Physicians who are related to 580 

each other or in a dependent relationship (for example, where one of the physicians is the 581 

academic supervisor of the other) would not have a sufficient degree of independence to 582 

provide this safeguard. The physicians shall act in accordance with the requirements laid out 583 

in paragraph 2, indents ii) to v) (see paragraphs 77 to 81 above).  584 

83. Paragraph 4 provides that a decision to subject a person to an involuntary placement 585 

shall specify the period of its validity and shall be documented. This time limit shall comply 586 

with the maximum period of validity laid down in national law, as provided in paragraph 5. 587 

Thus, open-ended or unlimited placements would never be lawful. In addition, Article 19 588 

paragraph 2 foresees that the person concerned, any representative and any person 589 

providing them with legal assistance, and, subject to national law, the person of trust, shall 590 

be informed regularly and appropriately of the reasons for the measure and of its potential 591 

extension or termination. 592 
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84. Although a decision will have a maximum duration, this does not mean that the 593 

involuntary measure will last that long in practice. Paragraph 5 requires the law to lay down 594 

arrangements for periodic review. Article 15 regulates the termination of involuntary 595 

measures and makes clear that the person shall be regularly examined in order to ensure 596 

that the criteria for the application of the relevant measure or measures are still satisfied. 597 

Article 13 – Procedures for taking decisions in emergency situations  598 

85. In an emergency situation an immediate serious risk to the person concerned or to 599 

others appears to exist and the delay entailed in applying normal procedures would therefore 600 

be unacceptable. Procedures designed for such situations shall not be used in other 601 

circumstances, or to avoid the use of the procedures set out in Article 12. In such situations 602 

it may not be possible to obtain an appropriate examination from a physician with the 603 

qualifications laid down in Article 12 paragraph 1. In these situations, paragraph 1 permits 604 

the decision to be based on a medical examination appropriate to the measure concerned 605 

taking into account the circumstances. The case law of the European Court of Human Rights 606 

specifically identifies involuntary placement in emergency situations as not requiring 607 

thorough medical examination prior to the placement8. 608 

86. Therefore the examination may be brief, but nevertheless sufficient information must 609 

be obtained to satisfy the criteria for the measure concerned. In some countries, assessment 610 

may be performed by a specialist mental health professional such as a psychologist 611 

accompanied by a physician. This combination of expertise would meet the requirement for 612 

a medical examination in these circumstances. 613 

87. The case law of the European Court of Human Rights provides that an initial period 614 

of placement can be authorised by an administrative authority, as long as it is of short 615 

duration and the person can appeal promptly to a judicial body.9  616 

88. Paragraph 2 requires that the maximum period for which an emergency measure 617 

may be applied is specified by the national law. Time-limits of 72 hours provided in some 618 

national laws may be considered as good practice.  619 

89. Paragraph 3 emphasises that the duration of an emergency measure shall be as 620 

short as possible. Determining when the emergency situation has ended may be difficult and 621 

should be done by the physician responsible for the patient’s care in accordance with 622 

professional obligations and standards. Paragraph 3 provides that the measure may be 623 

continued if the procedures set out in Article 12 have been initiated. In order to keep the 624 

duration of an emergency measure as short as possible, steps should be taken to initiate 625 

those procedures without delay, once the emergency measure is in force. In order to avoid 626 

undue prolongation of the emergency measure, the procedure under Article 12 should be 627 

completed promptly. 628 

90. As noted in paragraph 85 above, the person may have not been seen by a physician 629 

with the appropriate qualifications as referred to in Article 12 paragraph 1 prior to the use of 630 

the emergency measure. Once the measure is in force the person must receive a specialist 631 

assessment as soon as possible. 632 

91. As specified by Article 15 paragraph 1, if any of the criteria for a measure are no 633 

longer met the measure shall be terminated. It is thus possible for a measure to be 634 

terminated before the court or another competent body could have taken a decision in 635 

accordance with Article 12.  636 
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92. The fact that a decision has been made in an emergency situation does not limit the 637 

right of the person concerned to appeal against the lawfulness of the measure according to 638 

Article 16 of this Additional Protocol. 639 

Article 14 – Extension of involuntary measures  640 

93. When a decision is made according to Article 12 to subject a person to involuntary 641 

placement and/or involuntary treatment, this will be for a defined period. In many cases, the 642 

person’s mental health will improve during that period and the measure will be terminated. In 643 

other cases as the period of the measure comes towards its end it may be evident that the 644 

measure cannot be safely terminated. 645 

94. Efforts should continue to be made to enable the person to accept treatment on a 646 

voluntary basis, but if these do not succeed this Article makes clear that the procedures to 647 

extend the measure shall be the same as those set out in Article 12 and hence the person’s 648 

rights receive the same level of protection. 649 

Article 15 – Termination of involuntary measures 650 

95. The case law of the European Court of Human Rights makes clear that involuntary 651 

placement must cease as soon as it is no longer required by the patient’s mental health 652 

condition10. This Article follows that principle, which has also been emphasised by the CPT. 653 

Thus, it is important that the patient’s mental condition is assessed frequently, particularly 654 

during times when it is changing rapidly. 655 

96. The term “responsible authority” is defined in Article 2 § 4, last indent (see paragraph 656 

34 above). Under Article 15 paragraph 3, this authority shall ensure that there are 657 

procedures in place to guarantee that the conformity of involuntary measures with the legal 658 

requirements are reviewed regularly, independently of a request by the person concerned, at 659 

a frequency reasonable in relation to the potential for changes to a person’s mental condition 660 

that would have implications for the fulfilment of the criteria for the relevant involuntary 661 

measure. Such review is particularly important in protecting the rights of patients who may 662 

not be able to act for themselves and to ensure they are not disadvantaged if they do not, for 663 

example, have a representative who could prompt a review by the court.  664 

97. It is important that the person, with the support of his/her person of trust, if any, 665 

participates as fully as possible in the process. In the context of people with communication 666 

problems, approaches to maximising the person’s participation might include: 667 

- Establishing a time of day when the person functions best and approaching them at 668 

that time; 669 

- establishing the environment in which the person functions best and approaching 670 

them in that environment; 671 

- establishing the people with whom the person communicates best and involving them 672 

in the communication process. 673 

Article 16 – Appeals and reviews concerning the lawfulness of involuntary measures  674 

98. An appeal is a challenge against the decision to apply a measure. A review is an 675 

examination of the continuing legality of the measure, for example on the grounds that the 676 

applicant’s mental condition has improved. For persons to be able to exercise their right to 677 

reviews and appeals, they must first understand that they have such rights. The right to 678 
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information (Article 19) is therefore fundamental in enabling a person to exercise his or her 679 

rights under Article 16. 680 

99. The case law of the European Court of Human Rights makes clear that a person has 681 

the right to appeal against decisions concerning involuntary placement or involuntary 682 

treatment (or, if applicable, both) and to have involuntary measures reviewed at reasonable 683 

intervals11. It also makes clear that appeal and review procedures must be undertaken by a 684 

specialist body that has the characteristics of a court (see paragraph 33 above), and is able 685 

to decide on the lawfulness of the measure and order its termination if necessary12.  686 

100. The person has the right of access to the court at reasonable intervals. The 687 

European Court of Human Rights has recognised that States may need to place restrictions 688 

on access to court in terms of frequency of review to ensure that courts are not over-689 

burdened with “excessive and manifestly ill-founded applications”13. Whether an interval is 690 

reasonable has to be considered in the context of the particular circumstances, taking into 691 

account the complexity of the case, and the time passed since the last review. For example, 692 

if a person subject to an involuntary measure has requested a review or such a review has 693 

taken place ex officio and the review has concluded that the measure should be continued, if 694 

the applicant makes another review application the day after the decision of the first review, 695 

account has to be taken of the likelihood of a new review reaching a different conclusion 696 

within a short time-frame in the context of the patient’s condition.  697 

101. It is good practice to inform the physician responsible for the person’s care of the 698 

relevant proceedings (i.e. the holding of the review or appeal) and of the physician’s right to 699 

participate in them.  700 

102. The court must, in full knowledge of the relevant factual and legal issues, review 701 

whether the relevant procedural requirements and criteria for a measure or its continuation 702 

are all met. 703 

103. The person shall always be entitled to be supported by his or her person of trust (if 704 

he or she has one). Although the case law of the European Court of Human Rights 705 

emphasises the importance of the individual’s right to be heard in person, it also 706 

acknowledges that if necessary the person may be heard through his or her representative. 707 

This might occur, for example, if the person’s mental state was too disturbed to be able to 708 

participate in proceedings. 709 

104. Paragraph 3 follows the general principle that the person concerned and any person 710 

providing legal assistance in the court proceedings shall have access to all materials before 711 

the court. By way of exception, paragraph 3 refers to the possibility that national law may 712 

provide that certain information be withheld on grounds of the confidentiality and safety of 713 

others. In particular, this is designed to ensure that those close to the person concerned can 714 

give information to the clinical team about the person’s condition (for example after a period 715 

of home leave) in confidence if they wish to do so. In some cases, a person with mental 716 

disorder may react violently to a family member who has disclosed information that suggests 717 

he/she is not as well (and hence not as suitable for discharge) as he or she would like to 718 

appear. 719 

105. The individual concerned continues to have the right to respect for private life with 720 

respect to his or her health information, as set out in Article 10 of the Convention on Human 721 

Rights and Biomedicine. Therefore the person can decide to what extent his or her health 722 

information is shared with his/her person of trust. This is reflected in Article 16 paragraph 3, 723 

                                                      
11

 Stanev v Bulgaria, judgment of 17 January 2012, Application number 36760/06 
12

 Winterwerp v The Netherlands, judgment of 24 October 1979, Application number 00006301/73 
13

 Stanev v Bulgaria, judgment of 17 January 2012, Application number 36760/06 at paragraph 242 



 

17 

where a distinction is made between the extent to which materials before a court (which will 724 

include personal health information) shall be shared with the person’s representative and the 725 

person providing legal assistance on the one hand, and with their person of trust on the 726 

other.  727 

Chapter VI – Specific situations 728 

Article 17 – Seclusion and restraint 729 

106. This Article is based on the relevant standards of the CPT (set out in document 730 

CPT/Inf (2017) 6). The terms “seclusion” and “restraint” are defined in Article 2 paragraph 4 731 

of this Additional Protocol (see paragraph 30 above). Seclusion and restraint may only be 732 

used if necessary and proportionate in order to prevent serious imminent harm to the person 733 

concerned or to others. Seclusion and restraint must never be used as a punishment, for the 734 

mere convenience of staff, because of staff shortages or to replace proper care or treatment. 735 

The CPT emphasises the importance of training of staff, for example in de-escalation 736 

techniques, in order to minimise the use of seclusion and restraint.  737 

107. Seclusion and restraint shall only take place in an appropriate environment, which is 738 

one in which the intervention can take place in a manner that is safe for the person 739 

concerned, for the staff carrying out the intervention and for others in the immediate vicinity. 740 

As it is not possible to monitor someone in seclusion at home, the situation is not safe for the 741 

person concerned and therefore such an intervention is prohibited.  742 

108. Paragraph 2 is based on the CPT Standards, which prescribe that every instance of 743 

seclusion and restraint (including chemical restraint) is recorded in the patient’s medical file 744 

as well as specifically registered. This can also be done in the form of a data bank from 745 

which all pertinent information of the medical files can be extracted. Such records fall within 746 

the scope of Article 21 of the Additional Protocol. The person concerned will have rights to 747 

access this information according to Article 10 of the Convention on Human Rights and 748 

Biomedicine. The entry shall include the nature of the resort to seclusion or restraint, the 749 

times when it began and ended, the circumstances of the case, the reasons for resorting to 750 

the seclusion or restraint, the name of the physician who ordered or approved it, and an 751 

account of any injuries sustained by patients or staff.  752 

109. The CPT emphasises the importance of such registers as they enable the 753 

responsible authority to have an oversight of the extent of the use of seclusion and restraint 754 

and, where appropriate, to take measures to reduce their incidence. Each State shall ensure 755 

that the responsibility for establishing and maintaining the register is clear. In practice, it is 756 

likely that such registers will be held in the relevant facilities. The register will contain 757 

sensitive personal data and as noted in paragraph 127 below must be protected accordingly. 758 

Information on the use of seclusion and restraint within an institution is also important as part 759 

of the monitoring process required by Article 23. Sensitive personal data must be 760 

appropriately protected in such a process. 761 

110. Seclusion and restraint may pose particular risks to patients, and thus patients 762 

subject to their use shall receive continuous monitoring. These procedures should only be 763 

used in an appropriate environment (see paragraph 107 above). Seclusion can cause 764 

disorientation and anxiety. Restraint must be applied with skill and care in order not to 765 

endanger the health of the patient or cause pain. It is particularly important that vital 766 

functions such as respiration and communication are not hampered. Video surveillance 767 

cannot replace continuous staff presence. In the case of seclusion, the staff member may be 768 

outside the room, provided that the patient can fully see the staff member and the latter can 769 

continuously observe and hear the patient. Continuous monitoring also ensures that the 770 
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measure can be used for the minimum necessary time only, as required by paragraph 1 of 771 

this Article. 772 

111. The CPT emphasises that every psychiatric facility should have a comprehensive 773 

restraint policy, which should cover staff training. Staff conducting monitoring according to 774 

paragraph 3 should fully understand the policy and have received appropriate training in 775 

ethically acceptable use of restraint and seclusion, including recognition of signs that the 776 

process is having detrimental effects on the patient and the need for prompt and appropriate 777 

action to address this. 778 

112. The use of seclusion or restraint is not subject to the provisions of Article 16, which 779 

concerns appeals and reviews of the lawfulness of involuntary placement or involuntary 780 

treatment. However, paragraph 4 of this Article makes clear that any use of seclusion or 781 

restraint may be subject to the complaints procedures set out in Article 22. Under the 782 

principle of wider protection as laid down in Article 1 paragraph 2 of this Additional Protocol, 783 

Parties may also chose to make use of seclusion and restraint subject to appeal to a court. 784 

113. Access to appropriate support, for example from the person of trust, may be 785 

particularly important when a person has been subject to seclusion or restraint and their right 786 

to communication under Article 20 of this Additional Protocol may be particularly important in 787 

this context. Such support may also help the person to use the complaints system 788 

effectively. Accordingly, Article 19 paragraph 3 foresees that the person providing legal 789 

assistance, the representative and the person of trust shall be informed promptly of any use 790 

of seclusion and restraint. 791 

114. The use of seclusion or restraint on persons with mental health problems who are not 792 

subject to involuntary measures, for example persons who committed themselves voluntarily 793 

to a facility, would not fall within the scope of this Additional Protocol as laid down in its 794 

Article 2 paragraph 1. If such measures are considered as a matter of necessity, then 795 

consideration should be given to protecting the person’s human rights by the formal use of 796 

an involuntary measure which would bring that person within the scope of this Additional 797 

Protocol. Under the principle of wider protection (compare Article 1 paragraph 2), a State 798 

could also choose to apply the provisions of Article 17 to uses of seclusion and restraint on 799 

persons who do not fall within the scope of this Protocol.  800 

Article 18 –Treatment with the aim of producing irreversible effects 801 

115. Article 18 addresses recourse to treatment that aims to produce irreversible physical 802 

effects. An example of such a treatment is a psychosurgical operation aimed at producing a 803 

small lesion at a specific site in the brain. Such treatments shall only be undertaken with the 804 

informed consent of the person concerned. The difficulty of ensuring that consent is truly 805 

voluntary when a person is subject to involuntary measures means that it is ruled out to use 806 

such treatments in the context of involuntary placement and/or treatment. 807 

116. This Article does not cover treatments that may, as an unintended side-effect, have 808 

irreversible physical effects. For example, certain drugs used to treat psychosis may produce 809 

the potentially irreversible condition tardive dyskinesia in a proportion of patients after long-810 

term use. However, these effects are not the aim of administering the drug.  811 
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Chapter VII – Information and communication 812 

Article 19 – Right to information 813 

117. When a person is either placed or treated for mental disorder on an involuntary basis, 814 

he or she shall be informed of his or her rights in a way that enables him or her to, as far as 815 

possible, understand and use that information.  816 

118. When a person is subject to an involuntary measure it is good practice to give 817 

him/her information about their rights both verbally and in written form. It is important that 818 

any language barriers are addressed, for example by providing interpretation in the person’s 819 

native language. However, written information should not be regarded as a substitute for 820 

information given face-to-face, but as a supplement to such information. Written information 821 

should be in accessible formats, including easy to read text, where needed. This information 822 

must include information on their rights to reviews and to appeal against the measure 823 

concerned according to Article 16 of this Additional Protocol. Some patients may be illiterate 824 

and it is important to ensure that they are not disadvantaged in exercising their rights for this 825 

reason. In accordance with the case law of the European Court on Human Rights, a person 826 

subject to involuntary placement shall also be promptly informed about the reasons for the 827 

involuntary placement14. 828 

119. At the time the person is subjected to an involuntary measure their mental health 829 

condition may make it difficult for them to understand information about their rights. The 830 

person should be provided with as much information as their mental health condition 831 

permits, and the information may need to be repeated (perhaps more than once) as the 832 

person’s mental health condition improves. Similarly, people with memory problems may 833 

need to receive written information to remind them of what has been said, and prompts to 834 

periodically reconsider the information if appropriate. It is important that the person 835 

understands their rights in respect of involuntary measures as soon as possible, and the 836 

person of trust may be able to help them to do this. 837 

120. Paragraph 2 acknowledges that, in addition to the person concerned, any person 838 

providing legal assistance and representative require information about the reasons for the 839 

decision in order to be able to, where appropriate, challenge it effectively. The information 840 

may also be given to the person’s person of trust, if any, depending on whether and in what 841 

manner national law permits this. Because information on the reasons for a decision will 842 

include personal health information, as discussed in paragraph 105 above, such information 843 

sharing must take into account the right to private life of the person concerned. The person 844 

may choose to share the information with his or her person of trust. 845 

121. As discussed in paragraph 113 above, persons subject to seclusion or restraint may 846 

be in particular need of support; to address this, paragraph 3 introduces a specific obligation 847 

to inform promptly the person providing legal assistance, the representative and the person 848 

of trust about any use of seclusion or restraint.  849 

Article 20 – Right to communication 850 

122. Communication is a broad term. It covers written expression, such as writing or 851 

receiving a letter or an email; verbal expression, such as talking on a telephone, and 852 

communication face to face with another individual. Restrictions on communication may 853 

therefore be partial, for example where a person is able to use the facility’s telephone, which 854 

may or may not be monitored, but not able to use their own mobile phone; or is able to meet 855 
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with people from outside the facility, but only in the presence of a member of the facility’s 856 

staff.  857 

123. The CPT has highlighted the importance of those subject to involuntary placement 858 

being able to communicate with the outside world, both from a therapeutic standpoint and as 859 

a safeguard against abuse. Communication is important in ensuring that the persons can 860 

maintain, if possible, social and family ties that are important to them.  861 

124. It is not envisaged that it would ever be appropriate to restrict communication with the 862 

persons or bodies listed in paragraph 1. Official bodies include those charged with 863 

monitoring compliance with the provisions of this Additional Protocol according to Article 22 864 

and international bodies such as the European Court of Human Rights, the CPT, the United 865 

Nations Subcommittee on Prevention of Torture and National Preventive Mechanisms 866 

established under the Optional Protocol to the United Nations Convention against Torture. 867 

125. The right to communicate with other persons or bodies may only be restricted to the 868 

extent that is necessary to protect the health and personal security of the person concerned 869 

or of others. An example would be clear evidence of contact with a specific person leading to 870 

severe deterioration in the person’s mental health. This does not mean that a facility cannot, 871 

for example, have “house rules” regarding visiting times, but such rules should be available 872 

for independent scrutiny. Such “house rules” should only consist of rules of everyday life that 873 

are normally set for living in any given housing.  874 

Chapter VIII – Record-keeping, complaints procedures and monitoring 875 

Article 21 – Record-keeping 876 

126. Comprehensive medical records are always important, and administrative records 877 

are also required when a person is subject to an involuntary measure. When persons are 878 

subject to involuntary measures, the records required by this Article can form the basis of 879 

reviews of the lawfulness of each measure and the justification for its continuation. These 880 

records should be carefully drawn up in accordance with each member state’s regulations 881 

and with professional obligations and standards. 882 

127. Under the principles of the data protection instruments of the Council of Europe in 883 

force, such as the Convention for the Protection of Individuals with regard to Automatic 884 

Processing of Personal Data (ETS 108, 1981), data concerning a person’s mental disorder 885 

or condition or concerning a person’s treatment for that disorder or condition are forms of 886 

sensitive data and are granted a high level of protection, wherever they are recorded. 887 

128. The conditions governing access to this information shall be clearly specified by law, 888 

in accordance with the relevant principles of access to health-related data of the instruments 889 

noted in paragraph 127 above. Similarly, the period of storage shall be specified by law. 890 

Article 22 – Complaints procedures 891 

129. The existence of effective complaints systems provide an important protection for the 892 

human rights and dignity of people subject to involuntary measures. This Article follows the 893 

recommendations of the CPT. “Responsible authority” is defined in Article 2 (see paragraph 894 

34 above). Article 16 of the Additional Protocol enables a person to challenge the lawfulness 895 

of an involuntary measure. However, a person may also wish to complain about issues such 896 

as living conditions, restrictions on communication or use of seclusion or restraint (compare 897 

Article 17 paragraph 4 for the latter). 898 
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Article 23 – Monitoring 899 

130. Monitoring is important in ensuring the protection of the human rights and dignity of 900 

persons with mental disorders and in ensuring compliance with national legal standards, 901 

including those set by this Additional Protocol. The value, and importance, of involving 902 

persons who have or have had mental disorders, those close to them, and organisations 903 

representing them, in developing policy and procedures in the context of mental health care 904 

is increasingly recognised. Thus, the involvement of such persons and organisations in the 905 

monitoring process is encouraged. 906 

131. In paragraph 55 of its 8th General Report (document CPT/Inf (98)12), the CPT 907 

attaches considerable importance to psychiatric establishments being visited on a regular 908 

basis by an independent outside body which is responsible for the inspection of patients’ 909 

care. This body should be authorised, in particular, to talk in private to patients and make 910 

any necessary recommendations to the responsible authority.  911 

132. The requirement for the registration of facilities in the second paragraph of this Article 912 

aims to facilitate the appropriate inspection and review of such premises. The term “facility” 913 

shall be understood in a broad sense as encompassing health establishments and units in 914 

which a person with mental disorder may be placed. Appropriate oversight of facilities helps 915 

to ensure that all persons receive dignified, human and professional treatment in which they 916 

are protected from abuse and that their human rights are fully respected. 917 


