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Introduction

The break-up of the Socialist Federal Republic of Yugoslavia was marked by
devastating wars in the 1990s and early 2000s. Three major wars took place:
in Croatia (1991-1995), Bosnia and Herzegovina (1992-1995) and Kosovo"
(1998-1999). There were two smaller-scale conflicts in Slovenia (June-
July 1991) and North Macedonia (at the time it was “the former Yugoslav
Republic of Macedonia”) (January-August 2001). The wars were marked
by atrocities unseen on the European continent since the Second World
War. They included genocide, torture, enforced disappearances and the
systematic use of rape, leaving hundreds of thousands of victims. Several
million people fled their homes and became displaced inside or outside
the region.

Learning from past experiences of impunity for gross human rights
violations in the region, emphasis was put on not allowing these crimes to
go unaddressed. Some significant and at the time groundbreaking steps
were taken to bring the perpetrators to justice. For the first time since the
Nuremberg and Tokyo tribunals after the Second World War, an international
tribunal for war crimes and crimes against humanity was established: the
International Criminal Tribunal for the former Yugoslavia (ICTY). Domestic
war crimes prosecutions were also pursued before specialised and hybrid
justice mechanisms at the national level. There were also considerable
efforts in terms of finding missing persons, enabling the return of displaced
persons and obtaining compensation for civilian war victims.

Yet almost three decades after the wars, a lot remains to be done in order
to achieve justice, reparations, and establish the truth in the region. Time is
running out and victims have been waiting for a very long time. Worse still,
the divisive and hateful narratives that spearheaded the wars of the 1990s
are back and regaining strength. This not only threatens reconciliation but
even peace. The failure to fully deal with the violent past in the region is
having devastating consequences for respect for human rights and the
rule of law. Against this background, the question arises as to whether

* All reference to Kosovo, whether to the territory, institutions or population, in this text
shall be understood in full compliance with United Nations Security Council Resolution
1244 (1999) and without prejudice to the status of Kosovo.
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transitional justice efforts have been in vain in the region.

According to the United Nations, transitional justice comprises “the full
range of processes and mechanisms associated with a society’s attempt
to come to terms with a legacy of large-scale past violations and abuses
to ensure accountability, serve justice, and achieve reconciliation”! The
four pillars of transitional justice are commonly understood to be criminal
prosecutions, truth-seeking, reparations and institutional reform. While the
term ‘transitional justice’ has grown unpopular among some stakeholders
in the region, this Issue Paper merely seeks to refer to the conceptual
framework it encompasses, and ‘transitional justice’ is therefore used
interchangeably with other expressions designating such notions such as
“dealing with the past”

The Issue Paper gives an overview of the key measures undertaken in the
region to deal with its violent past and shows how instead of intensifying
in order to reach completion they have either slowed or stalled in recent
years. This can be attributed largely to a lack of political will. Some
important transitional justice measures, such as the establishment of truth
and reconciliation commissions, vetting, dealing with the root causes of
the wars, and human-rights based memorialisation, have not taken place
at all. The Issue Paper aims to shed light on the factors and trends that
have prevented progress and stood in the way of achieving a more positive
impact through transitional justice efforts. Not only have many political
leaders in the region failed to demonstrate genuine commitment to dealing
with past atrocities but they continue to manipulate the past for political
gain. In the process they endanger one of the key objectives of transitional
justice, namely to prevent atrocities from reoccurring.

Dealing with the past is far from a backward-looking exercise, rather it is
central to achieving long-term peace and security in cohesive, pluralist
democratic societies based on respect for human rights and the rule of
law. The final chapter of the Issue Paper outlines four priority areas to re-
energise and refocus efforts to deal with the past for the maximum impact
on justice and reconciliation. More and better transitional justice efforts are
required in the region, not less.

This Issue Paper builds on over 15 years of systematic work by the Office
of the Council of Europe Commissioner for Human Rights on issues related
to dealing with the past in the region, including dialogue with national
authorities. The Council of Europe Commissioner for Human Rights, Dunja
Mijatovi¢, conducted broad consultations with civil society experts on
transitional justice from all states of the former Yugoslavia in November and
December 2021 and had exchanges on these issues with representatives
of the International Residual Mechanism for Criminal Tribunals, the Kosovo
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Specialist Chambers and Specialist Prosecutor’s Office, the International
Commission on Missing Persons in The Hague, in January 2022, as well as
with the Special Adviser of the United Nations Secretary-General on the
Prevention of Genocide in Srebrenica, in July 2022. The Commissioner
also extends her gratitude to Thomas Unger, an expert in transitional
justice and consultant, who made a major contribution to the drafting
of this Issue Paper. With this Issue Paper, the Commissioner aims to draw
attention to some important trends in the region related to dealing with
the past, with the awareness that it is impossible to comprehensively cover
all relevant issues and developments in such a format. In particular, the
failure to mention exhaustively all crimes and places of suffering should be
understood as resulting from the inherent limitations of such a publication
and does not reflect a lack of consideration.
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Summary

Close to three decades after the wars that tore the region of the former
Yugoslavia (the region) apart in the 1990s, time is pressing to achieve
effective justice, reparations, and truth for the victims. Reconciliation and
social cohesion remain elusive and even peace seems threatened. There
is notable backsliding of the processes to deal with the past and this
coincides with a broader decline in respect for human rights and the rule
of law in several countries of the region. A decade after the first Issue Paper
on this topic produced by the Office of the Council of Europe Commissioner
for Human Rights, this current Issue Paper analyses the achievements
and shortcoming of the processes to deal with the past in the region and
analyses the factors that stand in the way of a more positive impact. It
argues that dealing with a past scarred by gross human rights violations is
not a past-looking endeavour but rather a necessary condition for a better
present and future based on respect for human rights and the rule of law.

A considerable legacy - Before turning to the challenges and negative
trends that are slowing down progress, the Issue Paper opens, in chapter
1, by acknowledging that several pioneering approaches developed in the
region have left a considerable legacy in the field of dealing with the past.
Five novel practices and lessons learned are highlighted.

The atrocities committed during the wars of the 1990s, which at the time
were the worst in Europe since the Second World War, were met with
a resolute shift towards no impunity. A multi-layered combination of
criminal accountability efforts has been deployed in the region, consisting
of a fully international criminal tribunal, domestic war crimes trials and
internationalised or hybrid accountability mechanisms. Although several
high-level perpetrators have been brought to justice, accountability for
wartime crimes is far from complete. These international and domestic
trials have sent a strong signal that justice must be done for gross human
rights violations, and they have paved the way for a better response to such
crimes in other contexts.

The region is furthermore considered a blueprint for dealing with missing
persons. It is estimated that over 70% of the estimated 40 000 persons
who went missing during the wars have been found and identified. Several
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factors contributed to this high rate of resolution of cases, including strong
legislative and institutional frameworks at the national level supported early
on by international organisations, such as the International Committee of
the Red Cross (ICRC) and the International Commission on Missing Persons
(ICMP), and the effective involvement of the families of the missing. The use
of modern forensic technologies, such as DNA identification led by the ICMP,
was key. Regional cooperation is a condition of success but it has wavered
over time. Besides the humanitarian dimension, relevant evidence about
missing persons has been used to hold accountable those responsible for
international crimes.

The Issue Paper further pays tribute to the central role played by civil
society and human rights defenders in helping to deal with the difficult
past of gross human rights violations. Civil society has resolutely advocated
for national authorities to abide by their international human rights
obligations in this field, often stepping in when they failed. Civil society
in the region has produced a wealth of innovative projects that can be a
source of inspiration in other post-conflict situations, a few examples of
which are mentioned in the Issue Paper.

Examined next are the lessons learned for the international community,
which underscore the need for long-term consistent and well-coordinated
support. Financial support, monitoring and recommendations as well as
political pressure, such as the EU conditionality policy over cooperation
with the International Criminal Tribunal for the former Yugoslavia,
have played a critical role in securing transitional justice processes.
Yet shortcomings in the engagement of the international community,
including intergovernmental organisations and individual donor states,
such as a certain decrease in commitment over time, the prioritisation of
immediate stability over dealing with the past, inconsistent messages and a
short-term project-based approaches have diminished, among others, the
impact of international partners. A lesson from the region is that dealing
with the past to achieve reconciliation and prevent future violence requires
ongoing support that needs to extend beyond one generation.

Finally, post-war processes in the region have contributed strongly towards
breaking the silence about conflict related sexual violence and the need
for gender-sensitive approaches when dealing with the past. The courage
and determination of women survivors of rape and sexual violence have
been the origin of groundbreaking international developments in the
fields of criminal justice, reparations, attending to the psychosocial needs
of survivors and truth-seeking and memorialisation practices aimed at
addressing the issue of conflict related sexual violence.
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Unfinished business - Regardless of the advances mentioned above,
chapter 2 shows that the legacy of the past continues to linger in the region
with many transitional justice processes at a standstill or unresolved.

Almost three decades after the end of the wars, with victims, witnesses
and suspects growing old and passing away and evidence less readily
available, time is running out for the realisation of justice through
domestic prosecutions. Thousands of suspects have yet to be prosecuted.
Notwithstanding this backlog the deceleration of justice efforts continues,
with national war crimes strategies remaining unimplemented. National
prosecutors are not proactive and often only proceed with cases transferred
from other countries, against low level perpetrators, or against perpetrators
who belong to the ‘other’ ethnic groups. The current climate of denial of
war crimes and glorification of war criminals is not conducive to effective
national accountability. The protection of witnesses and amnesty laws
remain ongoing challenges. One key impediment to justice is the minimal
or non-existent judicial cooperation between certain countries, including
their continued refusal to extradite their own nationals who continue to
enjoy impunity, sometimes through holding dual nationality of countries of
the region. This has resulted in an increase of trials in absentia, the impact
of which is limited in terms of securing justice given that the perpetrators
continue to enjoy impunity.

Furthermore, many civilian war victims in the region remain without
access to effective and adequate reparations. None of the countries
concerned have adopted comprehensive reparations programmes in line
with the United Nations Basic Principles and Guidelines on the Right to a
Remedy and Reparation. Some compensation has been awarded through
social benefit schemes; however, these are generally more favourable for
veterans and through various requirements they exclude many civilian war
victims. As a result, these benefits are perceived as selective and instead of
recognising and honouring the suffering of all victims equally, they feed
divisive discourse about‘our’versus‘other’victims. Although there has been
aslow improvement in recognising the needs of survivors of sexual violence
and they have been included as civilian war victims in several national laws,
the fear of stigma as well as exclusionary requirements continue to make
it hard for survivors of sexual violence to obtain compensation. Seeking
reparation through civil and criminal court proceedings is a long and costly
process that exposes victims to the risk of re-traumatisation. Overall, the
national authorities have given little attention to reparations other than
compensation, such as rehabilitation, satisfaction through truth-seeking,
public apology and commemoration, and guarantees of non-recurrence.

The majority of the 3.7 to 4 million persons forcibly displaced during
the wars in the 1990s have been able to return or have found reasonable
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alternatives. Regional cooperation in this field has been crucially important.
Yet forcibly displaced persons still face several human rights issues that
require attention. Almost three decades after the end of the wars, it is
imperative tofindadurable and dignified solution fordisplaced personswho
still live in collective or temporary accommodation. The process of return
and integration of refugees and internally displaced persons continues
to be hampered by discrimination and local hostility in areas where they
belong to the minority. The Roma, Balkan Egyptian and Ashkali displaced
communities remain among the most vulnerable because of poverty and
long-standing prejudice. The momentum in the region towards resolving
the issue of statelessness, which primarily affects these populations, should
be maintained.

Attempts to establish official truth and reconciliation commissions (TRC)
or other types of official truth-seeking mechanisms have achieved
little across the region, despite civil society’s laudable truth-seeking
projects. A particularly disappointing development has been the failure
of governments in the region to agree to the establishment of a regional
truth and reconciliation commission (RECOM). The absence of national and
regional official truth-seeking mechanisms not only hampers reconciliation
but also leaves a gaping space for the denial of atrocities committed during
the wars. A concerning development in recent years is the attempt by
ethno-nationalist politicians to divert truth-seeking mechanisms with the
aim of producing revisionist views and reports.

The search for missing persons that also contributes towards establishing
the truth has declined in recent years, despite the fact that 9 876 persons
are still missing. It is urgent that these pending cases be resolved in order
to end the suffering of the families. The passage of time and possible
misidentifications prior to the use of DNA analysis are significant practical
impediments, while the unfortunate lack of political commitment to
genuine regional cooperation in this field has become a major obstacle
in recent years. Further efforts are required in order to better protect the
human rights of the families of missing persons.

Finally, few efforts have been made in the region to address the issue of
vetting public officials either suspected or convicted of involvement in
gross human rights violations during the wars of the 1990s. As a result of
the failure to implement effective vetting the perpetrators of war crimes and
gross human rights violations continue to be employed in public service
positions, including as elected officials. The presence of both suspected
and convicted war criminals in state institutions and public offices has a
serious impact on victims and survivors and on the success of rule of law
reform efforts.
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Negative trends undermining efforts to deal with the past - Not only is
progress practically blocked in several areas of dealing with the past but
there are relentless attempts to undermine the early achievements in
this respect. Chapter 3 examines some of the key current challenges and
trends that underpin this backsliding. It seeks to show the links between
the increasingly negative approach to dealing with the past and the
backsliding of democracy, respect for human rights and the rule of law in
several countries of the region.

First, thereisan alarming trend towards ethno-nationalist discourse, denial
of atrocities and glorification of war criminals that undercuts efforts to
deal with the past. It is highly disturbing that such practices are condoned
and actively pursued by politicians at the highest political level and that
they have become a strategy for gaining votes and remaining in power.
Right wing extreme nationalist groups also contribute to such discourse.
These groups are nurtured through regional and international connections
and represent a serious risk factor that undermines efforts to prevent the
recurrence of violence. Unfinished processes for dealing with the past
have been shown to increase radicalisation and right-wing extremism.
Certain politicians, religious leaders, public figures and historians also
actively contribute to historical revisionism and attempts to re-legitimise
and cement the positions of convicted war criminals. The dissemination
of divisive ideologies and the denial of wartime atrocities is accelerated
by certain traditional media and social media. This negative approach by
certain media towards transitional justice is reflective of broader challenges
undercutting media freedom and ethical professional journalism in the
region.

Against this background, the past is deeply divisive within and between
countries in the region. This produces a climate of hate and division,
reflected in the well-documented increase in hate speech, interethnic
violence and intolerance. Hate speech often includes historical references.
There are recurrent violent incidents, notably against religious and cultural
buildings and against returnees from minority groups. This instils fear and
constitutes a major obstacle to peaceful cohabitation and trust. Prompt
political responses are required in order to avoid a return to mass violence to
the region. This includes zero tolerance of hate crimes and comprehensive
strategies to tackle hate speech. Given the volatile context in the region
and the trends highlighted above, it has proven necessary to criminalise the
denial of genocide and wartime atrocities as a serious form of hate speech.

Civil society and human rights defenders working on dealing with the
past face an increasingly difficult environment. They are affected by a
more general deterioration that has an impact on the whole of civil society
and NGOs. This includes restrictive government measures and hostility,
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including online, by some non-state actors and members of the public.
Human rights defenders working on dealing with the pastalso face obstacles
specifically linked to the issues they cover and the fact that they challenge
the dominant narrative in their community or country. They are subject to
smear campaigns, judicial harassment and the failure to prevent attacks
against the events they organise. Resources for work on dealing with the
past have diminished and many human rights defenders face exhaustion
and distress, which can lead to physical and psychological iliness.

Almost three decades after the wars, the intergenerational dimension
of dealing with the past is an area that requires urgent attention. New
generations are growing up in divided societies with no meaningful
opportunities to interact with members of other groups and are being
educated to see the ‘other’ as a threat. Evidence of radicalisation of youth
and several violent incidents involving young people are of great concern.
The trend of separation of children according to language and/or ethnic
group in education is entrenched in several countries of the region. This has
a serious negative impact on social cohesion and reconciliation in multi-
ethnic societies. Official remembrance policies are one-sided, focused
on celebrating veterans and nationalist narratives and tend to deny the
suffering of victims of other ethnic groups. Despite multiple projects
seeking to improve history teaching in schools, there is still a failure to
encourage critical thinking, historical empathy and multiperspectivity.
Official history curricula generally avoid discussing gross human rights
violations committed against different groups as well as other sensitive
topics.

Another critical factor undermining processes for dealing with the past in
the region is the failure of governments over the past decades to address
the root causes of the wars. The focus on dealing with the crimes that
were committed during the wars, while important, resulted in insufficient
attention being paid to reforming the institutional structures and societal
patterns that enabled these crimes to be committed in the first place. The
consequences of this failure to conduct broader past-sensitive reforms
continue to undermine democratic progress and peace in the region.
Such root causes include unfair power sharing, clientelism and corruption.
Ethnic discrimination has in some instances been further entrenched in
the constitutions and legislation in the region. The weakness of and lack of
public trust in state institutions remains a problem, including a culture of
violence within institutions in the security sector. Leaving militarised and
violent masculinities unaddressed has not only hampered the handling of
conflict related sexual violence but also efforts to improve gender equality
and the response to gender-based violence in the region today.
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Moving forward - It is becoming increasingly difficult to reverse the
negative trends that undermine efforts to deal with the past and to achieve
peace and reconciliation in the region. Chapter 4 of the Issue Paper outlines
four key priority areas for the way forward. It consistently reiterates that
national political leaders and authorities bear the primary responsibility for
ensuring respect for human rights obligations in this field and for genuinely
working towards peace and social cohesion.

The first area of focus should be to ensure that victims and survivors are at
the centre of all processes of transitional justice. Given the time that has
already passed, there is an urgent need to step up the pace of domestic war
crimes prosecutions. The same is the case for truth-seeking, where efforts
to resolve cases of missing persons need to be renewed. States in the region
should also finally deliver on their international obligations in the field of
reparations. This means ensuring access for all victims to non-discriminatory
and comprehensive forms of reparations, including symbolic recognition,
apologies and psychosocial and other forms of transformative reparations
supported by genuine political recognition. There is also a need to make
visible certain types of victims who have been less present in transitional
justice processes, such as minority groups, women and children. Improved
consultations with victims are required. National authorities must urgently
recommit and redouble their efforts in these fields.

Second, it is essential to put more emphasis on prevention and building a
future where violence is less likely to reoccur. Besides the necessary focus
on building strong and resilient rule of law institutions, attention should
be paid to the intergenerational dimension of transitional justice. Nearly
three decades after the end of the wars, areas such as ensuring integrated
education, improving history teaching, opening and preserving archives
and human rights-based memorialisation have become key areas in the
region today. In these fields, the focus should be on laws and strategies
that make a meaningful contribution to countering the denial of atrocities
and the revisionism of the past. It is also essential to invest in the youth as
agents of change by reaching out to them specifically and relying on them
extensively in the formulation of policies in these fields.

Third, it is crucially important to strengthen political and financial support
for a strong civil society working on transitional justice. The work of
civil society continues to be central to transitional justice engagement
in the region and for finding creative ways to generate environments for
non-divisive memorialisation, reconciliation and peace. Among others,
strengthening civil society requires ensuring effective consultation with
and access to policymakers on relevant laws and policies. Civil society needs
sufficient stable and flexible funding to continue its work on dealing with
the past in the long term, institutional support from national authorities is
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vital in this regard. Activities dedicated to the prevention of violence should
be supported. Psychosocial assistance should be made available to activists
who experience so-called vicarious trauma (signs of trauma experienced
by those caring for traumatised individuals) or face harassment because of
their commitment to dealing with the past. Human rights defenders are the
best hope for a better future based on human rights and the rule of law.

Thebacksliding on transitional justice needs tobe addressed strategically,
notably through regional approaches and increased investment at the
local level. The main responsibility rests with the states in the region and
theirrepresentatives to provide an environment conducive to thisimportant
work, free from fear and dangerous propaganda and disinformation about
the past. International partners should maintain clear messages about
the importance of dealing with the past in their interactions with states in
the region and follow-up on the wealth of recommendations previously
formulated by international organisations and human rights bodies. Given
the interdependency of both past and current challenges, the states in
the region should develop transitional justice action plans to be used
when evaluating progress at the regional level. Regional coordination,
approaches, and strategies should be further encouraged and at the same
time there should be a refocusing of action at the local level, at the grass
roots and community level, where dealing with the past becomes concrete
and solutions for reconciliation and peace need to be found.
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Mothers of victims of the Srebrenica genocide pose with banners before
the trial of former Bosnian Serb military commander Ratko Mladi¢ in front
of the International Criminal Tribunal for the former Yugoslavia (ICTY) in
the Hague, Netherlands, November 22, 2017. ©REUTERS/Michael Kooren



Chapter 1
A Considerable Legacy

This Issue Paper largely focuses on the challenges that have hampered the
effective confrontation of past serious human rights violations committed
during the wars of the 1990s in the region of the former Yugoslavia (the
region). Subsequent chapters discuss how existing, but incomplete,
transitional justice processes have stalled and examine the overall factors
that have worked against peace and reconciliation, cancelling out efforts
that could otherwise have brought about more positive effects.

However, before going into these issues it is worth emphasising that the
experience in the region provides a rich corpus of initiatives aimed at
tackling past gross human rights violations. It is important to take stock
of the region’s legacy, which has contributed considerably to advancing
the fight against impunity for atrocities and the understanding of what is
required to deal with a violent past at the global level. While it is beyond
the scope of this paper to comprehensively discuss all significant aspects of
the post-war experiences in the region, this chapter highlights five points of
particular importance: 1) measures at the international and domestic level
to fight impunity for wartime crimes, 2) effective approaches for dealing
with missing persons, 3) the key contribution of civil society actors, notably
through innovative and regional projects; 4) the role of international
partners and 5) the relentless efforts of survivors to shed light on the need
to address sexual violence in conflict, bringing with it a call for gender-
sensitive approaches to dealing with the past.

1.1 A shift toward no impunity for gross human rights
violations

The response to the atrocities in the region in the 1990s has been
characterised by a novel and resolute shift towards holding the perpetrators
of atrocity crimes accountable. Despite being a legal obligation under
international law, accountability for grave breaches of international
humanitarian law and gross human rights violations suffered from a dire
lack of implementation across the world in the period after the second
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World War and the Nuremberg and Tokyo trials. In contrast, the international
and domestic trials for atrocities committed during the wars in the 1990s
have sent the strong signal that no matter who commits them impunity for
these crimes cannot be tolerated. These prosecutions have paved the way
for a better response to atrocity crimes in other contexts.

1.1.1 The International Criminal Tribunal for the former
Yugoslavia and its legacy

Under international treaty and customary law states bear the primary
obligation to investigate and prosecute gross human rights violations and
grave breaches of international humanitarian law.2 During and immediately
after the 1990s wars in the former Yugoslavia the domestic justice
systems were not in a position to fully uphold these obligations due to a
combination of factors, including inadequate legislative frameworks, lack
of independence and expertise of legal professionals and unstable political,
security and economic circumstances. In this context, through Resolution
827 the United Nations Security Council created the International Criminal
Tribunal for the former Yugoslavia (ICTY) in 1993. The ICTY was the first
international tribunal created by the United Nations Security Council
and was conceived as an ad hoc temporary institution. The ICTY started
operating in 1994, while the wars were still ongoing in the region.

The tribunal issued indictments for 161 individuals, all of whom were
accounted for: 93 accused were found guilty and sentenced, while 18 were
acquitted, 13 had their cases transferred to domestic justice systems and 37
had indictments withdrawn or died prior to or during trial.3 The indictments
addressed crimes committed between 1991 and 2001 in Bosnia and
Herzegovina, Croatia, Serbia, Kosovo and "the former Yugoslav Republic of
Macedonia" (now North Macedonia). The ICTY had priority jurisdiction over
national courts and decided which cases it would prosecute. It focused on
the most senior leaders and left other cases to competent domestic courts.

The ICTY started to wrap-up its work in 2010 with the implementation of
a completion strategy mandated by the United Nations Security Council
and closed its doors in 2017. An International Residual Mechanism for
International Criminal Tribunals (IRMCT) was established in 2010 to
carry out residual functions of the ICTY (and of its sister institution the
International Criminal Tribunal for Rwanda (ICTR)), among which were the
completion of trials and appeal proceedings, monitoring transferred cases,
managing archives, detention and witness protection issues and sustaining
cooperation with national judicial systems. At the time of writing, there
was only one pending case related to the former Yugoslavia before the
IRMCT, that of Joji¢ and Radeta. These two individuals reside in Serbia and
are sought for contempt of court for intimidating witnesses in the trial of
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Vojislav Seselj. Despite three reports by the president of the IRMCT to the
Security Council on it breaching its international obligations, Serbia has so
far refused to execute the arrest warrants in this case.5

The legacy of the ICTY and of the IRMCT for the region of the former
Yugoslavia and for international criminal justice is profound and has been
commented on extensively.6 It is indisputable that the ICTY has provided
a measure of justice for the victims of unspeakable crimes in the region
in circumstances where such accountability would otherwise have been
difficult to achieve. Most notably, it is significant that the ICTY secured the
arrest and, in many cases, trial and judgment of high-level commanders
bearing the most responsibility for the crimes. Thorough attention was
paid to protecting the right of defendants to a fair trial. While the former
president of Serbia, Slobodan Milosevi¢, died before the end of his trial it is
significant that he was a sitting head of state at the time of his indictment
for war crimes, crimes against humanity and genocide. This has sent the
strong message that no-one is above the law when atrocity crimes are
concerned.

The ICTY has also contributed to the search for the truth in the region.
Through its extensive collection of evidence and judicial work the tribunal
has established many historical facts about the specific incidents that were
adjudicated in trials. These established facts are important for countering
the denial of atrocities and revisionism. Furthermore, the ICTY produced a
vast amount of caselaw on key concepts of international humanitarian law
and international criminal law that continues to guide the work of other
accountability mechanisms, including the International Criminal Court
(ICC) that was established on the heels of the ICTY and ICTR.” The ICTY’s
and the IRMCT’s continued focus on strengthening domestic efforts to
prosecute atrocity crimes also bears mention. They shared technical and
operational expertise with their counterparts at the national level. First the
ICTY and later the IRMCT monitored referred cases and also jointly prepared
or shared investigative dossiers on specific perpetrators still at large with
domestic justice systems, based on the available evidence.

Despite these achievements the impact of the ICTY was hampered partly
by institutional limitations and some flawed approaches but mainly by the
politicisation of its work, especially by politicians in the region and certain
media who repeatedly distorted or vilified its work. The tribunal faced
criticism in the region, some justified and some possibly reflecting inflated
and unrealistic expectations of what a criminal court can achieve, most
notably in the field of reconciliation and needs and aspirations related to
long-term justice.
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1.1.2 Domestic prosecutions

As will be discussed in chapter 2, regrettably domestic prosecutions of
war crimes, crimes against humanity and genocide in the region have
slowed down in recent years and have tended overall to focus on low level
perpetrators or on war crimes committed by the ‘other’ side. New impetus
is urgently required to end impunity. Despite these challenges, it is notable
that significant focus has been put on conducting domestic trials for war
related atrocities in the region. In many other situations around the world
only a small number if any of those who commit or bear responsibility for
international crimes are ever investigated and/or prosecuted. There have
been efforts in the region to reach a better result, in particular when it
comes to the number of cases prosecuted. This is important in terms of
ensuring further access to justice for victims, given the necessarily limited
number of cases dealt with by the ICTY.

According to the OSCE Mission to Bosnia and Herzegovina, since 2004, a total
of 644 war crimes proceedings involving 978 defendants were completed in
that country by the end of 2021.8 In Croatia the government reported that
proceedings had been initiated against 3 736 alleged war criminals with
666 final convictions issued as of September 2021.9 In Serbia 238 persons
have been indicted since the creation of the War Crimes Prosecutor’s Office
in 2003, with 85% of those indicted convicted.’0 In Kosovo, according to
civil society monitoring, 42 individuals have been convicted for wartime
crimes.’” In Montenegro 7 war crimes trials were conducted between 1992
and 2021 with 37 persons indicted and 11 convicted through final court
decisions.12

Several meaningful and promising steps were taken in the region to
facilitate domestic prosecutions. While the overall efficiency of these
measures as well as their significance for trust building among the victims
have been hindered by various factors, including a lack of political will
at the national and regional level, they nonetheless constitute valuable
practices in the field of accountability for atrocity crimes at the domestic
level. Specialised war crimes investigation and prosecution units and
specialised judicial chambers were established in the early 2000s in
Bosnia and Herzegovina, Serbia and Croatia. The aim was to concentrate
resources and expert knowledge on handling complex international
crimes and thus speed up wartime cases, few of which were prosecuted
in the 1990s.13 Another important element is the adoption of war crimes
strategies, in Bosnia and Herzegovina (2008 and 2020), Croatia (2011),
Montenegro (2015), Serbia (2021) and Kosovo (2019). These strategies seek
to remedy existing shortcomings by spelling out prioritisation principles
and sometimes setting deadlines for implementation. Official measures
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were also taken to strengthen regional judicial cooperation, most notably
the adoption of several bilateral cooperation agreements between national
prosecutorial authorities to address the issue of parallel investigations
and the transfer of evidence. In 2015, the relevant prosecutorial offices in
Bosnia and Herzegovina, Croatia and Serbia also signed guidelines for the
advancement of regional cooperation on processing war crimes, the search
for missing persons and the establishment of coordination mechanisms.
National prosecutors’ offices have participated in numerous projects
involving meetings and workshops intended to enhance cooperation
practices. The process of accession to the European Union (EU) has been an
important driver for these processes.

1.1.3 Hybrid models of criminal justice

A final notable feature of accountability efforts in the region has been the
use of various forms of hybrid justice mechanisms, combining elements
of international and national justice. These mechanisms provide useful
experience to the legal community on the use of international support
to strengthen domestic prosecutions where there are concerns about
capacity, independence and impartiality. In Kosovo between 2008 and
2019, international judges, investigators and prosecutors were first
deployed through the United Nations peacekeeping mission UNMIK14
and then through the EULEX mission; however, as previously noted by the
Council of Europe Commissioner for Human Rights,’5 the performance
of these initiatives has been reported as unsatisfactory.'6 In 2016, in the
face of ongoing challenges with the prosecution of certain crimes and
widespread intimidation of witnesses, the Kosovo parliament adopted
a law establishing the Kosovo Specialist Chambers and Specialist
Prosecutor’s Office, with financial support from the European Union (EU).
These institutions are specifically mandated to investigate and prosecute
alleged war crimes, crimes against humanity and other crimes under
Kosovo law that commenced or were committed in Kosovo between 1
January 1998 and 31 December 2000, as they relate to the 2011 PACE report
on inhumane treatment of people and illicit trafficking in human organs in
Kosovo. Although they are part of the Kosovo justice system and operate
under Kosovo law, the Specialist Chambers and Specialist Prosecutor’ Office
are based in The Hague and staffed with international staff. The Specialist
Chambers have thus far indicted eight persons, all of whom are in custody.
One case relating to offences against the administration of justice is before
the Supreme Court panel. Two suspects were arrested on 5 October 2023 in
another case related to tampering with and seeking to intimidate witnesses.
One trial for war crimes is in the appeal phase (Salih Mustafa), while two
trials are ongoing, including one involving the former president of Kosovo
(Pjetér Shala and Hachim Thaci, et al.).
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In Bosnia and Herzegovina the War Crimes Chamber in the state court
was conceived to assist the ICTY in the implementation of its completion
strategy. The War Crimes Chamber and corresponding War Crimes
Prosecution Office are national institutions that were initially bolstered
through the temporary presence of international staff, to be progressively
phased out after five years. This was an innovative approach in the
context of contemporaneous war crimes accountability mechanisms in
other countries. The fact that the War Crimes Chamber was established
as a hybrid mechanism but with the intention of becoming fully national
served to reinforce national capacities and contributed towards creating
strong national ownership.17 It is notable that, according to recent reports,
some members of the judiciary, experts, victims and other stakeholders
speak in favour of reinstating international support for the War Crimes
Chamber as a means of strengthening its effectiveness and the credibility
and independence of domestic prosecutions.'8

1.2 A blueprint for dealing with missing persons

Almost 40 000 persons went missing during the wars of the 1990s. As will
be discussed in chapter 2, efforts are still needed to resolve the remaining
cases and thus respond to the continued distress experienced by the
families of the missing. Notwithstanding, the search for missing persons in
the region has been an unprecedented success. According to a stocktaking
report by the International Commission on Missing Persons (ICMP), over
70% of the persons reported missing in the region have been accounted
for. No other post-conflict situation in the world has achieved such a high
rate of resolution of cases.’9 Missing persons continue to be found and
identified each year, although progress has slowed in recent years.

One essential factor has been the commitment of national authorities in the
region, who have adopted robust legal and institutional frameworks to deal
with this issue. At the time of writing, all countries in the region with the
exception of North Macedonia had ratified the United Nations Convention
for the Protection of All Persons from Enforced Disappearance.20 Most of
the countries with high numbers of missing persons have adopted laws on
missing persons 21 that, among other issues, regulate the status and rights
of victims and their families. National institutions such as governmental
commissions for missing person or missing persons institutes (MPIs) and/
or missing persons coordinators were created in Bosnia and Herzegovina,
Croatia, Montenegro, North Macedonia, Serbia and Kosovo in order to
monitor cases, make recommendations and coordinate the work of national
and international stakeholders, with the involvement of family associations.

International organisations supported national efforts early on. In line with
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its foreseen role in the Geneva Conventions, the ICRC started to collect
requests fortracing missing persons while the wars were ongoing.22The ICTY
also played an important role in the early years through the exhumation of
several mass graves in relation to its investigations into war crimes, crimes
against humanity and genocide. The ICMP was created in 1996 on the heels
of the Dayton Peace Agreement to assist specifically with the search for
missing persons in the region. Technological developments undoubtedly
had a major positive impact on the localisation and identification of
mortal remains in the former Yugoslavia. This included modern forensic
technologies and the use of large-scale DNA identification.23

It is notable that the families of missing persons along with their
associations have been closely associated with the various processes,
including the adoption of legislation and regular interaction with missing
persons institutes.24 Important focus was put on enhancing regional
cooperation, not only at the operational but also at the government level.
People reported missing in one country or area were often disappeared or
killed elsewhere and thus locating missing persons depends on effective
information sharing (including tracing requests and opening military
archives) and cooperation between countries. Regional cooperation on the
search for missing persons is, for example, one of the priorities of the Berlin
Process, under the auspices of which a Joint Declaration was adopted in
2018 that led to the adoption of a Framework Plan of required actions in the
field of missing persons. The Missing Persons Group, which gathers senior
government representatives responsible for this file, meets regularly to
review implementation of the plan, although a lack of political will, project-
based approaches and inter-state tensions have unfortunately hampered
this work in recent years.

Another lesson learned from the experiences in the region concerns the
shift away from a purely humanitarian approach to one grounded on
human rights and the rule of law when dealing with missing persons. This
means that relevant information related to missing persons can and has
been used in court proceedings to uphold the right to justice of victims
of international crimes and of their families and to hold the perpetrators
accountable. DNA and mass grave evidence was used in proceedings before
the ICTY and domestic criminal proceedings. National judicial authorities
are closely involved in processes related to the search for missing persons.

In 2022, with support from ICMP and funding from the United Kingdom
and Germany, Bosnia and Herzegovina, Croatia, Kosovo, Montenegro and
Serbia launched the regional Public Database of Missing Persons Cases. The
database provides an up-to-date public record of all active cases of missing
persons. It also enables the anonymous submission of information about
mass graves that may not yet have been discovered.
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1.3 Civil society spearheading efforts to confront a
violent past

The post-war experience in the region has amply demonstrated the key role
that civil society plays in helping to deal with a difficult past of gross human
rights violations.25 Civil society active in these processes encompasses not
only human rights defenders and non-governmental organisations (NGOs)
but also victims and their associations, historians, teachers, local leaders and
psychosocial workers as well as members of the media, culture and artists.
The region has produced an immense wealth of civil society led projects
that can be a source of inspiration for other post-conflict societies seeking
to address a violent past. This section only mentions a few examples.

First, human rights defenders have relentlessly supported international
and national judicial processes to secure justice for wartime crimes. NGOs
in the region have documented international crimes committed during
the wars and relentlessly called for the prosecution of those responsible.
Decades after the crimes, victims’ associations, such as the Mothers of
Srebrenica, continue to raise their voices to demand that their missing
loved ones be searched for, the perpetrators brought to justice and that
their suffering be remembered and honoured. NGOs such as Documenta
in Croatia, Human Rights Action in Montenegro and the Humanitarian Law
Centre in Serbia and Kosovo have diligently monitored, commented on
and offered recommendations on how to improve domestic investigations
and prosecutions of war crimes. In the absence of free legal aid, NGOs have
enabled the participation of victims in criminal trials and accompanied
them in their civil claims for reparations.26 Civil society organisations have
also been attentive to the need for correct information about war crimes
trials being distributed to the public so as to increase the impact of these
prosecutions. So-called ‘court support networks’ have been created to
support outreach efforts by the War Crimes Chamber in the state court in
Bosnia and Herzegovina and the Kosovo Specialist Chambers, for example.2”

Civil society organisations have also called for a broader approach to dealing
with the past, one that would include other aspects of transitional justice
such as reparations, truth-seeking, memorialisation and guarantees of non-
recurrence. They have stepped in when governmental authorities have
failed to tackle these other aspects, most notably by prioritising the needs
of victims. In the absence of effective reparations and support programmes
civil society organisations have played a key role in providing economic and
psychosocial support to victims and their families. Civil society in the region
has also developed profound expertise in supporting the victims of conflict
related sexual violence. To contribute to truth-seeking and to honour the
victims, NGOs have conducted multi-year efforts to collect the names and
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stories of all victims of gross human rights violations and grave violations
of humanitarian law committed during the wars of the 1990s. These efforts
include, for example, the Bosnian Book of the Dead, published in 2013, and
the Kosovo Memory Book 1998-2000, published in 2015.

Given the predominant absence of human rights based memory policies by
authorities in the region, civil society has led the way in commemorating of
past war crimes. Many groups insist on the importance of remembering all
victims, irrespective of their ethnic affiliation.28 A vibrant memory activism
is developing in the region.

Civil society efforts to encourage regional approaches to processing past
grievances and societal reconciliation are of particular importance. An
initiative of great significance is the RECOM Reconciliation Network, which
is a regional network of NGOs and victims’ associations established in 2008
to advocate for governments of the region to jointly establish a regional
truth and reconciliation commission. The regional truth and reconciliation
commission has yet to be realised, as discussed in chapter 2. The Coalition
for RECOM has also initiated dialogue and projects in support of truth-
seeking and reconciliation, including work on a‘Yugoslav Book of the Dead’
intended to collect the names of all victims from the wars. There have also
been numerous valuable initiatives initiated by civil society and the cultural
and artistic community. Cultural and language similarities in the region
make this a natural field for communication and cooperation.

1.4 The centrality of long-term international support

International intergovernmental organisations, such as the United
Nations (UN), the European Union (EU), the Organisation for Security and
Cooperation in Europe (OSCE) and the Council of Europe, and bilateral
donor states committed to human rights and the rule of law, including
the United States, Switzerland, the United Kingdom, the Netherlands and
Germany, have over the past three decades devoted significant attention
and resources to support efforts to address past atrocities in the region.
Bothinternational diplomatic pressure and support have been instrumental
in securing criminal accountability. The EU and the United States have both
exercised strong and often coordinated political pressure that has at times
included the withholding of aid.

One strategy of note in this regard was the EU’s use of political and
economic conditionality to press for full cooperation with the ICTY. In the
Conclusions adopted by the EU General Affairs Council on 29 April 1997 the
EU decided that progress on reaching the various steps in the Stabilisation
and Association Process (SAP) towards closer ties with the EU would be
conditional on meeting a list of political and economic requirements.
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Among these were effective cooperation with the ICTY, respect for human
rights and minority rights, the creation of real opportunities for the return
of refugees and internally displaced persons and a visible commitment to
regional cooperation. Over the years,as many ICTY arrest warrants remained
unexecuted, the EU narrowed its interpretation of the conditionality policy
in the SAP as applying essentially to full cooperation with the ICTY. EU
conditionality was at times implemented firmly. For example, in March
2005, the EU decided to postpone the opening of negotiations on the
Stabilisation and Association Agreement with Croatia over the failure
of the authorities to take sufficient steps towards helping locate the last
Croatian ICTY fugitive, namely General Ante Gotovina.2? This happened
despite the EU having an otherwise positive assessment of progress on
other criteria in Croatia. Negotiations only resumed later that year when the
ICTY reported full cooperation, the suspect was arrested shortly afterwards.
Yet in other situations, leaders of EU member states at times compromised
the implementation of the conditionality policy because of other political
priorities in the region.30 ICTY officials stressed that EU conditionality
was the major factor in securing arrests and cooperation from national
authorities and that without it the tribunal would have been unable to fulfil
its mandate.

International organisations and bilateral partners also supported the
establishment and functioning of specialised war crimes courts and
prosecution offices at the domestic level. This included financial support
such as funding international staff and experts in the hybrid mechanisms
discussed above. UNDP and the EU implemented projects to enable
cooperation between the ICTY and later the IRMCT and their domestic
judicial counterparts, including meetings, exchange programmes and
specialised trainingin, forexample, the field ofinvestigation and prosecution
of international crimes and witness protection.3’ UNDP has also supported
meetings between the prosecution offices of the various countries, which
proved instrumental in facilitating regional cooperation. The OSCE started
monitoring war crimes trials in Bosnia and Herzegovina in 2004. It has
produced a rich overview of progress and challenges faced at the domestic
level in prosecuting wartime atrocities, including crimes of sexual violence,
and has formulated important recommendations to improve the process.
The EU and other international stakeholders have viewed their support for
war crimes trials as a cornerstone of broader efforts to reform the judiciary
and strengthen the rule of law in the countries concerned, which are
priorities in the process of accession to the EU.32

Civil society in the region has stated that it would be useful for the EU to
apply conditionality to a broader range of issues related to dealing with
the past, human rights and the rule of law. Through its annual enlargement
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package, the European Commission continues to mainly monitor
developments concerning domestic war crimes trials and the search for
missing persons. It has albeit to a lesser extent also looked at the issue of
reparations for victims. Observers, including the UN Special Rapporteur
on the promotion of truth, justice, reparation and guarantees of non-
recurrence, have noted that Croatia’s accession to the EU in 2013 resulted in
diminished attention to measures for dealing with the past in the country,
given the disengagement of the EU and other international organisations
and donors from this field. One direct consequence, for example, has been
the loss of funding for NGOs working on these matters, who have also been
cut off from regional projects gathering other countries of the region which
are not EU member states.33

There has also been significant international support for the work related
to the search for missing persons as well as the return of refugees and
internally displaced persons. International and regional human rights
bodies have monitored efforts to deal with the legacy of the wars of the
1990s and formulated recommendations to overcome challenges. They
include, among others, the Council of Europe Commissioner for Human
Rights and several UN bodies including the UN Working Group on Enforced
Disappearances and the United Nations Special Rapporteur on the truth,
justice, reparations and guarantees of non-recurrence. An important
lesson to be underscored from the experience in the region is the need for
international stakeholders to plan for long-term commitment in terms of
their support to societies dealing with a violent past. Civil society in the
region has over the years observed a certain decrease in donor support for
these issues, which were viewed as intrinsically temporary and intended for
the period immediately following the wars. In the early 2010s, the focus of
international partners progressively shifted away from what was perceived
as ‘backward-looking’ justice efforts to a more development oriented
approach to justice reform meant to facilitate accession to the EU. This shift
likely happened too early, with too much confidence placed in the national
authorities’ commitment to realising genuine reform.

Other shortcomings have reduced the impact of international support
to the processes for dealing with the past in the region. In addition to
the diminishing attention mentioned above, a lack of consistency and
prioritisation of transitional justice have sent harmful messages. In general,
the international community has favoured immediate stability and avoided
confronting ethno-nationalist political leaders and their divisive rhetoric
about the past. Furthermore, over the past decade, EU member states have
not spoken with one voice on the issues of supporting measures to deal
with the past and bolstering civil society in this regard. This trend may be
reflective of a more general backsliding on the commitment to human
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rights and rule of law values in certain EU member states. While dealing
with the past seemingly remains a priority for many international partners
they have put too little emphasis on advocacy. Particularly damaging is the
lack of a strong response by international partners to the denial of genocide
and other atrocities and the glorification of war criminals by public officials
and political leaders, which are discussed further in chapter 3. Furthermore,
donors have favoured a project based approach that does not necessarily
seek to address the negative structural trends undermining transitional
justice and does not allow for a strategic long-term approach centred on
achieving real change, especially for victims and survivors, beyond the
completion of project cycles.

Despite these flaws and almost three decades after the wars, international
scrutiny, political pressure and financial support continue to be key factors
in bringing about legislative reforms and progress in the field of transitional
justice in the region, showing the need for long-term engagement.

1.5 Breaking the silence about war related sexual
violence and the need for gender-sensitive
approaches

The courage and determination of women survivors of rape and sexual
violence, most notably from Bosnia and Herzegovina and Kosovo, have
been at the origin of groundbreaking international developments on
addressing conflict related sexual violence. The experience from the
former Yugoslavia has contributed to a global shift in breaking the silence
about gender-based violence and sexualised violence in war and this has
resonated across the world. It includes legal advances in fighting impunity
for these crimes, experience garnered in attending to the needs of survivors
and increased awareness at the international level about the urgency and
imperative of tackling the problem of war related sexual violence as well as
the need for gender-sensitive approaches when dealing with the past.

Therearenoreliablefiguresontheactualnumberofvictimsof sexual violence
in the wars of the 1990s, mainly because of stigma and underreporting. It
has been estimated that upward of 20 000 women were victims of sexual
violence in the region.34The UN Commission of Inquiry that was mandated
to document gross human rights violations committed between November
1992 and June 1994 in Bosnia and Herzegovina found that while acts of
sexual violence were reportedly committed by members of all warring
parties the vast majority were committed by members of Serb military and
paramilitary forces against Bosniak women.3> In Croatia sexual violence
was also used systematically to intimidate communities and assert power
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over women. It is estimated that between 1 500 and 2 200 women were
victims of sexual violence in Croatia.36 In the conflict that later broke out in
Kosovo women were also subjected to rape and sexual violence, according
to an NGO which interviewed 900 victims there.37 Rape and other types of
sexual violence were used systematically by all sides as a strategy of war.
Women were raped multiple times often by multiple perpetrators and in
conditions of captivity, including in locations that have been described as
‘rape camps’where the perpetrators at times clearly affirmed their intention
to cause forced pregnancies. Although the vast majority of victims were
women, men and boys were also subjected to sexual abuse in the context
of the wars.

The statute of the ICTY explicitly includes rape as a crime constitutive of
crimes against humanity (Article 5) and the tribunal made it a priority to
investigate and prosecute crimes of sexual violence. Relevant charges were
included in close to 50% of the 161 indictments issued by the tribunal with
32 accused found guilty, and two cases were entirely focused on acts of
sexual violence.38 The adjudication of these crimes at the ICTY strongly
anchored the understanding that crimes against women and sexual
violence in conflict are not an unfortunate by-product of war but rather
constitute grave breaches of the Geneva Conventions and are often used
as part of policies to target civilian populations.

Although a lack of accountability for these crimes in the region still largely
prevails, it is notable that domestic courts in Bosnia and Herzegovina have
prosecuted some perpetrators over the years. According to OSCE reporting,
on average about 20% of war crimes trials in Bosnia and Herzegovina have
included charges of rape or sexual violence.39The journey towards obtaining
justice before national courts has been gruelling for survivors who have to
face challenges such as breaches of confidentiality about their identity, lack
of protection and psychological support, improper questioning by judges
or the qualification of rape as an ordinary crime as opposed to a war crime
or crime against humanity. Reportedly, the practice and jurisprudence of
national courts in Bosnia and Herzegovina has improved in recent years
and become more aligned with that of the ICTY.40 In 2022, a survivor of
sexual violence from Bosnia was able to testify via video conference in a war
crimes trial taking place in Montenegro, setting an encouraging precedent
of regional cooperation aimed at achieving justice for these crimes whilst
protecting survivors.4! The practice of the ICTY and domestic courts have
shown the need for training and specific approaches in the justice system
when investigating sexual violence and in order to protect women survivors
and other vulnerable victims.

The determination of women in the region to obtain recognition and
support has also led to significant legislative developments in the direction
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of enabling psychosocial support and compensation for victims of sexual
violence. The Federation of Bosnia and Herzegovina was the first to include
victims of sexual violence specifically in its law on compensations for victims
of war in 2006, while Kosovo did so in 2016. Croatia adopted a law focused
on victims of sexual violence in 2015, which not only covers compensation
but also other forms of support. Although only a small number of victims
were able to obtain recognition under these laws, their very existence clearly
illustrates the need for a gender-sensitive approach towards reparations in
order to ensure that all relevant victims can access reparations in a way that
meets their specific needs.42 Psychosocial assistance of victims of wartime
sexual violence has for the most part been provided by NGOs, such as, for
example, Medica from Zenica in Bosnia and Herzegovina and the Centre for
Women Victims of War (Rosa) in Croatia. There is an awareness today that
legal approaches alone are not enough, which is positive.

Informal processes conducted by civil society groups are also important.
Research on the civil society led regional Women’s Court, for example,
found that it delivered justice to women by giving them the space to tell
their personal stories without interruption or constraint.43 The arts also
provide a space for survivors to reckon with the past.#4 The ‘Thinking of You’
installation in Kosovo (with 5 000 donated skirts and dresses hung from
washing lines), for instance, attempted to confront the stigma surrounding
sexual violence and has contributed to a degree of recognition of wartime
rape.#5 Putting the focus on the agency of survivors instead of seeing
them as a helpless vulnerable group can also help tackle and transform
traditional gender models and the perceived role of women as represented
in the existing power relationships between men and women in the region.

Overall, by breaking the silence and stigma that surrounds the crimes that
affected them, survivors of sexual violence and gender-based violence
in the region have opened and continue to open space for sensitive
discussion and legal developments that are of significance well beyond the
region. Sexual violence affecting men and boys in conflict, for example, was
examined for the first time before an international tribunal through cases
at the ICTY. In recent years, children born of wartime rape have started to
organise and to raise their voice. Their courageous engagement for visibility
and recognition is leading to results. One example is the adoption in Br¢ko
Districtin 2022 and in the Federation of Bosnia Herzegovina in 2023 of laws
recognising children born of wartime rape as civilian victims of the war.
Bosnia and Herzegovina is among just three states in the world with such
laws. The association ‘Forgotten Children of War’in Bosnia and Herzegovina
has reported efforts to initiate a regional coalition to join forces with children
in the same situation in other countries and to continue their advocacy.
Important work on the need for gender-sensitive memorialisation was
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initiated in Kosovo through the Heroinat Memorial that was inaugurated
in 2015. The memorial, dedicated to the ‘heroines of war, contains a large
representation of awoman'’s face intended to depict the specific experience
of women during the war in Kosovo, including women survivors of sexual
violence and women combatants.
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Chapter 2

Unfinished Business: Stalled
Processes for Dealing with the
Past

The legacy of its violent past still lingers in the region, as many transitional
justice issues remain unresolved. The unfinished business related to
transitional justice might at first sight appear to be the result of a lack of
political interest in tackling the problems of the past, explained under
the pretext of the need for societies to move on and only focus on the
future; however, the failure to timely and adequately deal with the painful
experience of past atrocities has had far reaching consequences in the
present. This endangers the full enjoyment of human rights and prevents
countries in the region from achieving inclusive democracy and the rule of
law. Even almost three decades later, the transitional justice processes in
the region still do not live up to internationally required standards.

Today, thousands of victims are left without access to justice as war crimes
prosecutions are often obstructed because of the regional dimension of the
wars of the 1990s. The lack of cooperation in the region on judicial matters
prompts the use of trials conducted in absentia. Yet such trials often fail to
deliver effective justice owing to the poor extradition practices between
governments in the region. Each state tends to give favourable treatment
to its own nationals, which undermines the principle of impartiality. This
takes away from the victims the chance for just satisfaction and exacerbates
ethnic based intolerance.

Moreover, there is only limited political will among state institutions to
enforce victim centred approaches. Long domestic court and administrative
procedures, the narrow scope of laws and ethnic bias often hamper
civilian victims in their search for reparations. The war survivors, refugees
and internally displaced persons (IDPs) face social stigma and a lack of
psychosocial supportin dealing with the harm they suffered.Victims'families
continue to search for their loved ones, while finding durable solutions for
children born of wartime rape is still considered taboo. Neglecting the
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economic and social needs of civilian victims has real life consequences in
terms of their life and emotional well-being and fosters an atmosphere of
divided societies that are unable to achieve true reconciliation and build
plural democratic systems.

This chapter gives an overview of the current state of transitional justice
processes in the region and the obstacles undercutting them.

2.1 The need to accelerate and bolster domestic
prosecutions of wartime crimes

As discussed in chapter 1, there have been some efforts to fight impunity
for atrocity crimes through domestic criminal proceedings in the region
and the perpetrators of atrocities continue to be indicted and brought
to trial. Despite the creation of specialised prosecution offices and courts
and the adoption of war crimes strategies in Bosnia and Herzegovina,
Montenegro, Croatia, Kosovo and Serbia, progress has been slow and
fraught with hurdles. The ambitious goals articulated in these strategies
have been undermined by a lack of capacity and/or the absence of strong
will on the part of national stakeholders to make their implementation a
matter of priority.

The spreading of ethno-nationalist discourse and the denial of atrocities
and the glorification of war criminals by politicians in the region (further
discussed in chapter 3) do not allow for a conducive political climate in
which it would be genuinely possible to achieve accountability. Analogous
trends that obstruct effective war crimes trials can be observed in all the
countries dealing with such cases, as briefly illustrated below. Almost three
decades after the end of the wars, time is running out for realising justice.
With the passage of time witnesses and defendants are aging and dying,
their memory is fading out and evidence is becoming more difficult to
find. There is a serious risk that what increasingly appears as stalling tactics
throughout the region will result in a betrayal of the victims and a failure
to deliver on the clear commitment that there should be no impunity
for war crimes, crimes against humanity and genocide. This would be a
devastating message, especially at a time when nationalist divisive rhetoric
and warmongering is growing again in the region.46

It has been reported that there are still more than 3 000 suspected
perpetrators of war crimes, crimes against humanity and genocide
committed during the wars of the 1990s to be investigated and prosecuted
in Serbia, Bosnia and Herzegovina and Croatia.4” There is a significant
backlog of pending cases to be investigated and prosecuted in several
countries of the region. At the same time, the process of deceleration of war
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related justice already reported by the Council of Europe Commissioner for
Human Rights in 2012 has become worse over the past decade. In Bosnia
and Herzegovina the 2008 National War Crimes Processing Strategy had
to be revisited after it became evident that the judicial system would not
be able to meet its goals and deadlines. A revised strategy was adopted
in 2020, aimed at completing all cases by 2023. However, the OSCE has
expressed scepticism that the goals of the revised strategy can be achieved
within this timeframe. It was estimated in 2022 that it would take at least six
years to complete the 245 cases that were pending before national courts
at that time.48

In Serbia, at the time of the adoption of the 2021-2026 National Strategy
for the Prosecution of War Crimes, there was a case backlog of 1 731 pre-
investigative cases.#® Civil society has expressed concern that the strategy
will not help as it lacks clear criteria for prioritising cases. Successive Council
of Europe Commissioners for human rights have repeatedly criticised in
country visit reports the tendency of the Serbian judiciary to focus on low
level perpetrators instead of cases involving senior ranking perpetrators
who remain untouched.50 The prosecutors launched fourteen indictments
for war crimes against sixteen persons between 2021 and 2022. Nine of
the fourteen cases were fully investigated by the authorities in Bosnia and
Herzegovina and transferred to Serbian jurisdiction.>' Delays in proceedings
continue to be reported. The beginning of the first ever trial in Serbia for
war crimes in Srebrenica, for example, has been postponed over twenty
times since December 2016 because the accused claimed bad health or
failed to appear at proceedings without sanction.52

In Montenegro a War Crimes Prosecution Strategy 2015-2021 set three main
prioritiesi) to identify war crimes cases in which Montenegrin nationals were
involved, ii) to identify Montenegrin nationals suspected of committing
war crimes and iii) to revisit old cases. The prosecution reportedly issued
only two indictments between 2015 and 2023, both resulting from judicial
information received from a third country rather than investigative work
initiated by the Montenegrin justice system.531n 2021, in its progress report,
the IRMCT reported having transferred to prosecutors in Montenegro
an investigative dossier concerning fifteen individuals “believed to be
responsible for serious crimes, including murder, torture, sexual slavery and
rape.’>4 The dossier is still under investigation.

Since 2019, the Kosovo judiciary has been fully responsible for the
prosecution of war related crimes with the exception of those falling
under the jurisdiction of the Kosovo Specialist Chambers. Previously, in
2008, EULEX had taken over responsibility for these cases from UNMIK,
which had exercised executive powers in Kosovo since 1999. There were
serious shortcomings in the investigation of war related crimes in the past.
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According to EULEX, around 1 000 war crimes related cases were transferred
to the Kosovo judiciary during 2018 and 2019.55

In Croatia it was reported that as of September 2021 proceedings had
been initiated against 3 736 individuals with 666 having resulted in a final
conviction.>6 Civil society expressed concern about significant delays in
these proceedings.

Domestic justice systems either lack capacity or efficiency in dealing with
these cases. There are signs of fatigue in dealing with atrocities from the
past and considerable shortcomings in certain aspects of their work. The
specialised offices for the trial and prosecution of war crimes are often
described as understaffed and in need of strengthening in terms of their
technical and human infrastructure.57 In Bosnia and Herzegovina disparity
in the pace and quality of proceedings has been reported depending on
the jurisdiction where the proceedings are taking place.58 In Montenegro
several judgments acquitting suspected perpetrators were criticised for
grossly misapplying international humanitarian law.>9 Civil society has
further observed that prosecutors have failed to resort to international law
criminal liability concepts such as command responsibility which would
allow for the prosecution of higher level perpetrators. Bringing individuals
with high social or political standing to justice comes with certain security
challenges for local judicial professionals. Examples have been recorded
in Kosovo and Bosnia and Herzegovina where prosecutors claim that they
have been pressured and threatened over their work.60

Another issue of particular concern is the region’s poor record in dealing
with cases of witness intimidation, as pointed out by the Council of Europe
Commissioner for Human Rights.61 Recent incidents include the publication
by media in Bosnia and Herzegovina of the name of a protected witness in
a war crimes case reportedly implicating the Prime Minister of Republika
Srpska and in Kosovo the transfer of confidential files belonging to the
Kosovo Specialist Chambers to a veterans organisation in that country.
Incidents have also been reported in Serbia.62 National authorities have
failed to take legal action to counter such practices or to demonstrate the
capacity or intent to inspire trust among witnesses and to protect them
from potential reprisal. In Serbia implementation of a strategy adopted
in 2020 to improve the protection and rights of victims and witnesses of
crimes, in line with international and European standards, is progressing
slowly.63 Reportedly, some important steps have been taken in Bosnia
and Herzegovina such as the establishment of 22 witness support offices
in courts and prosecutors’ offices throughout the country, the provision
of training on witness protection for judicial officials and the creation of
psychosocial support programmes and improved in-court protection
measures.64
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Another worrying trend undermining domestic prosecutions in the region
is the noticeable presence of ethnic bias in judicial proceedings, which
tend to focus on the prosecution of perpetrators belonging to the ‘other’
ethnic groups. The Croatian NGO Documenta, for example, indicated in a
recent report that in 2020 out of 44 active war trials in Croatia 40 cases or
90% were against ethnic Serbs and only 4 cases against ethnic Croats.6>
Furthermore, discrepancies in the sentences received by ethnic Serbs and
ethnic Croats have been observed.56 Reports have also documented ethnic
biases by Serbian judicial authorities in relation to their higher efficiency in
prosecuting Albanians and Bosnians in comparison to Serbian nationals.6”
Inthe 2022 memorandum subsequent to her mission to Kosovo, the Council
of Europe Commissioner for Human Rights expressed her concern that the
unwillingness to hold former KLA members accountable poses a serious
challenge to the effective prosecution of war crimes and to access to justice
for victims.68

Finally, despite aclear trend underinternational law to find amnesties for war
crimes, crimes against humanity and genocide illegal as also confirmed by
the European Court of Human Rights,59 several countries in the region have
adopted amnesty laws. In 1996, the Croatian Parliament adopted a General
Amnesty Law that granted amnesty from prosecution to the perpetrators
of criminal offences committed during the war that took place between
1990 and 1996. Although the Law excludes amnesty for perpetrators of war
crimes, genocide and other mass violations of humanitarian law, the United
Nations Committee against Torture pointed out that it may have been
applied incorrectly and in violation of international law to perpetrators
of torture.”0 North Macedonia also adopted an Amnesty Law in 2002 that
excluded perpetrators of gross human rights violations committed during
the conflict of 2001. However, in 2012, the parliament adopted an authentic
interpretation of Article 1 of the Amnesty Law that effectively cancelled
the exclusion clause and granted an amnesty to individuals suspected of
or indicted for gross human rights abuses.”’ The authentic interpretation
allowed members of the ethnic Albanian rebel fighters of the National
Liberation Army (NLA), who were initially investigated by the ICTY, to be
granted an amnesty after the ICTY referred the cases back to Macedonian
jurisdiction. Article 118 of the state Criminal Code in Bosniaand Herzegovina
continues to provide for the possibility of granting amnesty for international
crimes.

Another practice allowed by Bosnian courts which negatively impacts
accountability is the possibility for convicted war criminals to buy out their
prison sentences by paying a fine when the sentence is less than one year in
prison. This contributes to the handing down of lower sentences and sends
the wrong signal about the gravity of the crimes adjudicated. This practice

Chapter 2 - Unfinished Business: Stalled processes for Dealing with the Past - Page 39


https://www.zakon.hr/z/273/Zakon-o-op%C4%87em-oprostu
https://www.zakon.hr/z/273/Zakon-o-op%C4%87em-oprostu
https://www.ecoi.net/en/file/local/1156851/sb39_mcd-amnlaw-080302.pdf
https://rm.coe.int/bih-criminal-code-consolidated-text/16806415c8

should be urgently outlawed for convictions related to gross human rights
violations, as it already is for other offences in the criminal code of Bosnia
and Herzegovina.’2

2.1.1 Regional cooperation

Despite some efforts to encourage cooperation among the countries of the
region in the field of justice for wartime crimes, as mentioned in chapter 1,
judicial and prosecutorial cooperation has faced stagnation in recent years.
Recent reports have highlighted in particular Croatia’s lack of willingness to
engage in regional cooperation in recent years as well as tensions between
Serbia and Kosovo, which hamper dialogue and limit the possibilities for
mutual collaboration.”3

The lack of effective judicial cooperation is one of the major factors enabling
impunity for war crimes in the region. A major problem has been the refusal
of governments to extradite their citizens on war crimes charges. Kosovo
and EULEX issued more than 50 warrants for Serbian citizens through the
United Nations mission (UNMIK) but none of them have been extradited
or arrested.’4 In Bosnia and Herzegovina the issue of the unavailability to
the courts of defendants affects approximately 38% of the 245 ongoing
war crimes cases.’5 It has been reported that the state Court of Bosnia and
Herzegovina has 135 active arrest warrants for persons suspected of or
indicted for war crimes and others who have already been convicted but
have yet to serve their sentence.’6 The possibility of obtaining multiple
nationalities poses an additional problem in securing accountability
in transnational cases. In some cases, this is used to obstruct justice in
another state. One egregious case highlighted by the Council of Europe
Commissioner for Human Rights is that of Novak Djuki¢, who was convicted
by the state court of Bosnia and Herzegovina in 2015 for ordering the Tuzla
attack and is still free in Serbia because the sentence against him has not
yet been enforced.””

In addition to guaranteeing impunity for fugitives who are wanted in other
countries, the lack of regional cooperation has prompted an increase in the
trend of conducting trials in absentia. Croatia was the first state to make
use of in absentia trials.”8 According to civil society reports, in 2021, 41 out
of 59 active cases in Croatia were trials in absentia (70%). Kosovo amended
its Criminal Procedure Code in 2019 and 2021 to allow trials in absentia.”®
Most recently, Serbia started to use trials in absentia because of the inability
to secure the presence of suspects from other countries.80 While the use of
this legal avenue is not problematic from a human rights point of view per
se, provided that certain guarantees are respected in line with the case law
of the European Court of Human Rights,81 the impact they have in terms
of achieving justice for the victims can be deemed insufficient. This is a
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concern that civil society organisations from the region have repeatedly
shared with the Council of Europe Commissioner for Human Rights. Notably,
the suspects usually continue to enjoy impunity in the country where they
reside. It is notable that under certain circumstances criminal codes in the
region provide for exceptions to the rule of non-extradition of nationals
for offences other than gross human rights violations. Such an exception
should be introduced by all countries in the region in regard to the most
serious crimes under international law, namely war crimes, crimes against
humanity and genocide. This would send the signal that these crimes are
so abhorrent that no safe haven can be provided to those who commit
them. It would allow suspects to be tried close to the location of the crimes,
facilitate the participation of the victims and would thus be an important
step towards ensure meaningful justice.

However, considering that this has been a long-standing issue in the
region and the lack of political will to address it, in order to achieve justice
investigative cases should be transferred to the state where the suspect
lives for prosecution there. All states in the region are obligated under
several international treaties to extradite or prosecute a person found
on their territory who is suspected of committing war crimes and other
international crimes.82 Refusal to extradite nationals without investigating
and prosecuting allegations related to such crimes is in breach of these
obligations.When trials take place in a country other than the one where the
crimes occurred appropriate measures should be taken for the participation
of victims and the protection of witnesses.

2.2 Ongoing challenges in the provision of adequate
and effective reparation to all victims of wartime
crimes

All victims of gross violations of international human rights and
humanitarian law have the right to adequate, effective and prompt
reparation for the harm suffered, in line with the Council of Europe
Guidelines on Eradicating impunity for serious human rights violations and
the 2005 United Nations Basic Principles and Guidelines on the Right to
a Remedy and Reparation for Victims of Gross Violations of International
Human Rights Law and Serious Violations of International Humanitarian
Law (hereinafter, 2005 UN Basic Principles and Guidelines). The application
and implementation of these principles must without exception be without
discrimination of any kind or on any grounds. The principles underline that
reparations should be proportional to the gravity of the violations and
harm suffered by the victims. They highlight various forms of remedies that
need to be introduced to provide effective redress to the victims, including
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restitution, compensation, rehabilitation, satisfaction and guarantees on
non-recurrence. Almost three decades after the wars, it is deplorable that
many civilian war victims in the region remain without effective adequate
reparation.

The ICTY acknowledged the right of victims of the crimes it adjudicated to
seek compensation and repeatedly called on the international community
to establish a voluntary trust fund for victims, based on the model of that
foreseen in the Rome Statute of the International Criminal Court; however,
this never happened. None of the countries have adopted a comprehensive
reparations programme that would effectively encompass all forms of
reparation contained in the 2005 UN Basic Principles and Guidelines. The
draft Transitional Justice Strategy prepared in Bosnia and Herzegovina in
2012 attempted such an approach but unfortunately it was never adopted.
At the domestic level, the approach has been piecemeal throughout
the region and complicated by the adoption of multiple laws that fail to
provide for adequate protection of the rights of victims and survivors.
Similar problematic trends are replicated throughout all the countries
most concerned, for example, the tendency to favour victims from the
majority ethnic group and to exclude the ‘others’ There have been no
regional agreements on cooperation on reparations despite the fact that
the nature of the wars of the 1990s meant that the victims and perpetrators
sometimes ended up living in countries others than those where the crimes
were committed.

In the absence of comprehensive reparations programmes, civilian war
victims have had to rely on existing social protection systems and individual
court proceedings against the perpetrators and/or the state. Both represent
significant shortcomings as briefly described below. Recognising the
suffering of all victims of gross human rights violations and genuinely
seeking to repair the harm done is a crucial component of dealing with
the violent past and restoring social cohesion. Yet the current approach
to reparations in the region is leading to the opposite result by fuelling
inequality, frustration and resentment.

2.2.1 Selectivity and bias in the award of social benefits

Instead of adopting comprehensive programmes dedicated to awarding
reparations to civilian war victims, the countries of the region have used
social protection laws to award monthly pensions and social benefits. If not
accompanied by other measures of reparation, a social protection approach
falls short of fulfilling some important symbolic aspects of the concept of
reparations, including recognition of responsibility for the harm suffered.
Some of the laws providing social benefits were adopted in the years after
the wars and initially were focused largely on protecting army veterans. In
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Croatia and Kosovo it took a very long time for civilian war victims to be
included in the social protection laws, while Montenegro still does not have
any legal framework providing social benefits for civilian war victims.

All of the existing laws providing social benefits to civilian war victims in
the region share the common feature of being more favourable to army
veterans than to civilian war victims. They also exclude many groups
of civilian war victims through various qualification requirements. As
illustrated below, these include the current place of residence of the victim,
the time scope and the territory on which the crimes were committed, the
degree of disability suffered by the victim and restrictive designations of
the perpetrator as, for example, ‘enemy forces;, which excludes all victims of
crimes committed by the armed forces of the country paying the benefit.
These requirements shape the legal acknowledgment of victims through
the status of ‘civilian war victims’ as well as the available compensation
policies, which makes them inherently selective and biased. The victims
and survivors who are excluded are usually the most marginalised, such as
victims of war related sexual violence and Roma and those belonging to
minority groups in a certain area or country. These benefits thus contribute
to feeding divisive discourse about ‘our’ vs. ‘other’ victims, instead of
recognising and honouring the suffering of all civilian war victims equally.
Civil society organisations across the region have dedicated significant
efforts over the years to advocate for these laws to be improved and made
more inclusive.

The law in Serbia regulating social protection benefits for civilian war
victims between 1996 and 2020 was repeatedly criticised for excluding
victims whose loss of life or injuries resulted from the actions of Serbian
state agencies, those who did not suffer injuries in the territory of the
Republic of Serbia, those whose injuries resulted in bodily disability under
a 50% threshold (thus often excluding victims of sexual violence) and
camp detainees.83 While the new Law on the Rights of Veterans, Disabled
Veterans, Civilian Disabled Veterans and Their Family Members adopted in
2020 adds the families of missing persons as a category of civilian victims
eligible for social benefits it does not address any of the previously identified
shortcomings. According to the NGO Humanitarian Law Centre, 15 000
civilian war victims and their families cannot benefit from administrative
reparations provided for under this Law.84

In2021,almost thirty years after the end of the wars, Croatiaadopted the Law
on the Civilian Homeland War victims that regulates the rights and benefits
of civilian victims who are citizens of Croatia or were residents when they
were harmed. Although the Law is sought to be inclusive, human rights
NGOs and some opposition members of parliament have pointed out that
civilians members of the Serb minority could face difficulties proving that
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they did not aid or collaborate with the ‘enemy; which is a condition for
exclusion.8> According to the data by the Croatian Ministry of War Veterans'
Affairs, around 2 500 beneficiaries are eligible; 1 775 applications were
reported to have been filed under this Law by May 2023.

In Kosovo, the 2012 Law on the Status and Rights of the Martyrs, Invalids,
Veterans, Members of the Kosovo Liberation Army, Sexual Violence Victims
of the War, Civilian Victims and their Families entitles these categories of
persons to family or disability pension, medical and physical rehabilitation,
paid healthcare, professional rehabilitation and priority in employment.
Yet the Law only recognises victims of crimes committed by ‘enemy forces’
or those who suffered injuries between February 1998 and June 1999 and
is therefore focused only on Kosovo Albanian victims and excludes other
victims, particularly Serb and Roma.86

Because of political disagreements and conflicting ethnic based narratives
about the war, Bosnia and Herzegovina has failed to adopt a unified legal
framework at the state level for the compensation and legal recognition of
wartime civilian victims. The consequence of this is a fragmentation of the
reparation regimes which goes against an important function of reparation,
namely the integration of all victims. Under entity and cantonal social
protection and disability schemes civilian war victims receive monthly
allowances similar to those provided to persons who are unemployed
or with disabilities.8” Because they often do not meet the restrictive
conditions set in the Law, namely the need to have submitted the request
by December 2007 and to be resident in Republika Srpska, only a few
Bosnian Croats and Bosniaks have obtained the status of civilian war victim
in Respublika Srpska.88 In a positive move, in 2023, the Federation of Bosnia
and Herzegovina revised its Law on the Protection of Civilian Victims of War
and removed, among others, a ban on exercising such rights if a victim had
left the Federation for more than three months.

2.2.2 Reparation for victims of war related sexual violence

As noted in chapter 1, there has been a slow improvement in terms of
the recognition of the needs of survivors of sexual violence in the region
in recent years. They are recognised as a specific category of civilian war
victimsin social protection laws in the Federation of Bosnia and Herzegovina
(2006) and Kosovo (2014), while Croatia passed a specific law on victims
and survivors of sexual violence in 2015. As mentioned above, the Law in
Serbia does not have specific provisions on survivors of sexual violence and
tends to exclude them because of disability requirements.

Unfortunately, the discriminatory requirements discussed above also
exclude groups of survivors of sexual violence. In Kosovo, for example,
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only those who endured sexual violence before June 1999 can apply. The
Commission to Recognise and Verify Survivors of Sexual Violence During the
Kosovo War, which was established to process claims, had as of December
2022 recognised 1 406 individuals and its work remains ongoing.89 Civil
society organisations have alerted that this number does not reflect the
real extent of the number of persons affected. There is a need to address
the still prevailing stigma associated with these crimes as it means that
survivors are afraid that their identity may be revealed in the process. It is
also essential that the authorities depart from a medical approach, because
survivors may not possess the required medical documentation of the
harm they suffered.20

In Croatia civil society organisations report that certain survivors of sexual
violence are unjustly excluded from receiving compensation under the
2015 Law. This includes survivors of crimes perpetrated by members of
the Croatian Army or police forces as well as cases in which the judicial
authorities find that the crime was an individual act and therefore not
related to the war.1 The Law was further criticised for not including all forms
of sexual violence as foreseen under the ICC statute.92 Untreated trauma
and the fear of stigmatisation continue to hamper the process. According
to civil society organisations, as of July 2023, only 298 persons had applied
for the status of civilian victim of wartime sexual violence and therefore
well below the estimated number of victims.

In Bosnia and Herzegovina many survivors of sexual violence are excluded
from compensation because of the complex legal framework, statutes
of limitations and unsuccessful court proceedings. Despite momentous
efforts by civil society organisations up to 2022 only around 1 000 survivors
had or were in the process of obtaining some form of reparation.?3

2.2.3 Difficult path through criminal and civil court
proceedings

Given the inadequacy and selectiveness of the existing social protection
systems, victims have also sought to obtain reparations through criminal
court proceedings against the perpetrator or civil proceedings against the
perpetrator or the state. Seeking recognition through court proceedings can
be an exhausting experience for the victims, both mentally and financially.

Civil court procedures against the state last longer than administrative
claims and are costly. The burden of proof is on the claimants who need
to prove that they suffered harm from the state or state agencies. Civil
complaints can place a substantial financial burden on those claimants
who lose their cases. In some cases, the court fees have reached amounts
equivalent to 10 000 euros in Croatia®4 and up to 5 000 euros in Bosnia and
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Herzegovina.% In some instances in Bosnia and Herzegovina victims have
been expelled from their property for being unable to pay these fees, which
is contrary to international human rights principles.6 Another serious
impediment to obtaining reparation through civil proceedings are statutes
of limitations. In 2013, the Constitutional Court of Bosnia and Herzegovina
ruled in favour of statutes of limitations for pecuniary damages claims
for war crimes if they were directed against the state or the entities, thus
effectively blocking victims’ access to compensation countrywide. This is
contrary to international standards, according to which war crimes, crimes
against humanity and genocide are not subject to statutes of limitations.9”

Victims and survivors also face serious challenges when seeking to obtain
reparations in criminal proceedings against the perpetrator, in addition to
potential re-traumatisation resulting from the court proceedings. Across
the region victims and survivors rarely have access to free legal aid and they
are usually assisted by NGOs. Judges often omit to award compensation to
civilian victims in a criminal case and instead instruct them to go through
civil proceedings, which creates further delays and re-traumatisation of the
victim. In some cases, the awarded reparations are never paid because the
perpetrator allegedly lacks resources. In 2019, in a case involving a Bosnian
victim of sexual violence who could not obtain reparation because the
perpetrator could not pay and the applicable statutes of limitation, the
United Nations Committee against Torture found Bosnia and Herzegovina
in violation of its human rights obligations and ordered several measures
to remedy the situation. These included the provision of fair compensation,
free health and psychological care and an official public apology.98 There
is no indication that the authorities of Bosnia and Herzegovina have
implemented these recommendations.

Overall, there has been a lack of attention and focus by national authorities
on forms of reparation other than compensation. As discussed below, there
is a dire need to provide rehabilitation to victims and survivors as well as
proper recognition through memorialisation and official state apologies.
Guarantees of non-recurrence are also essential for victims and survivors
but require effective state action to address the root causes of the violence,
protect survivors from rising intolerance and hate speech, and effective
measures to combat stigma and marginalisation, most notably for the
survivors of sexual violence. Victims have varying needs and visions9?
when it comes to reparations and it is crucial that their views be heard.
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2.3 Forcibly displaced persons: remaining human
rights challenges

The wars that took place in the 1990s caused the forced displacement
of between 3.7 and 4 million persons within and outside the region. The
majority of those originally uprooted have been able to return or have found
reasonable alternatives. As explained below, there has been some progress
over the last decade in solving the issue of protracted displacement in the
region; however, serious obstacles to sustainable return remain. According
to information reported by states of the region to UNHCR, as of November
2018 there were still approximately 28 000 refugees and 310 000 internally
displaced persons (IDPs), including 4 500 persons at risk of statelessness,
in the region as a result of the wars of the 1990s. Political will, funding
and regional cooperation continue to be necessary in order to uphold the
human rights of forcibly displaced persons.

Most countries of the region have adopted laws and policies to facilitate
return and ensure adequate housing and the restitution of the rights
of returnees, but these frameworks are not always well implemented
in practice. In 2013, the authorities in Croatia adopted a Decision on
Housing Care for Returnees - former occupancy/tenancy rights holders
(OTR) outside the Areas of Special Concern - and created the State Office
for Reconstruction and Housing Care, which deals with requests from
OTRs who, among other things, exercise their right to return. However,
serious delays in reconstructing homes destroyed during the wars have
been documented. In 2022, the UN Special Rapporteur on the truth,
justice, reparations and guarantees of non-recurrence reported a lack of
investment in the reconstruction of housing units leaving cities completely
uninhabited. In other areas, particularly Slavonia, returnees live without
access to vital public facilities, such as water, electricity, gas, health,
education and transport infrastructures, which contributes to their social
exclusion.100

In 2010, Bosnia and Herzegovina adopted a revised strategy for the
Implementation of Annex VIl of the Dayton Peace Agreement. The Peace
Agreement explicitly recognises the right of all refugees and displaced
persons to return to their homes and to receive compensation for property
that cannot be restored to them. Progress has been made in the restitution
of property and access to employment, water and electricity. In 2019, the
government reported that around 50% of the total number of 2.2 million
refugees and IDPs had returned. It is estimated that two-thirds of the
damaged and destroyed housing stock has been reconstructed. Further
attention is however required in the area of compensation for property that
cannot be returned. Restitution of property has not necessarily resulted in

Chapter 2 - Unfinished Business: Stalled processes for Dealing with the Past - Page 47


https://www.unhcr.org/see/where-we-work
https://www.unhcr.org/see/where-we-work
https://www.refworld.org/docid/5a2554764.html

returns to communities of origins, as many displaced persons have chosen
to sell their properties instead of living in areas where other ethnic groups
are in the majority. The country’s multi-ethnic nature remains deeply
changed with more mono-ethnic areas than before the wars.

Serbia has provided support for the voluntary return of refugees from other
countries of the region. Those who chose the option of integration in Serbia
have access to a simplified naturalisation process and the same rights as
citizens, such as access to healthcare and education, as well as the right to
vote once naturalisation is complete. Of the close to 200 000 people who
fled Kosovo to Serbia between 1999 and 2004 it is estimated that around 68
000 still have displacement related needs.101

A total of 28 000 voluntary returns to and within Kosovo was registered
between 2000 and 2019, but there were still around 15 000 IDPs as of April
2022.102Kosovo provides for special rights for displaced persons through, for
example, the 2017 Strategy on Property Rights, the 2018 Law on Immovable
Property Tax that exempts displaced persons from payment of the
accumulated property tax, and the 2018 Law on Treatment of Constructions
without Permit.103 The Commissioner has however noted reports that the
enjoyment of these special rights is hindered by a lack of effective response
to illegal occupation, including non-enforcement of decisions upholding
displaced persons’ property rights, a slow justice system, the non-payment
of compensation for destroyed property and a lack of sustainable solutions
for returnees who did not own land or property.104

Montenegro adopted the Strategy on Migration and Reintegration of
Returneesin Montenegro (2021-2025) with theaim of providingapermanent
solution to the issue of displaced and internally displaced persons through
local integration and voluntary sustainable return to their country of origin.
In 2018, with the help of internationally financed housing programmes,
the country closed the Konik refugee camp, which was inhabited for more
than two decades by Roma and Balkan Egyptians who fled the violence in
Kosovo in 1999.105 However, the new apartment blocks were built at the
same location as the camp and therefore away from the city centre of the
capital city Podgorica and close to the country’s largest landfill.106

In 2010, Slovenia adopted the Act on Amendments and Supplements to the
Act Regulating the Status of Citizens of Other Successor Countries of the
Former Socialist Federal Republic of Yugoslavia in the Republic of Slovenia.
In 2014, the Act on compensation for damages to persons who were deleted
from the permanent population register (better known as ‘the erased’)
entered into force following the 2003 ruling by the Slovenian Constitutional
Court and the 2012 judgment of the European Court of Human Rights
that foresaw restitution of the residence rights and compensation for the
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‘erased’ citizens. Notwithstanding these laws, many ‘erased’ were never able
to recover their residence rights or receive compensation either because of
restrictive conditions or because they missed the deadline for applying. A
few ‘erased’ persons still live in Slovenia without any legal status.107

Regional cooperation has been crucially important for solving the issue
of protracted displacement. An important initiative in this regard was the
creation of the Regional Housing Programme (RHP) in 2010. This was a joint
initiative by Bosnia and Herzegovina, Croatia, Montenegro and Serbia with
international support from the EU, the United States, the Council of Europe
Development Bank and the OSCE. The RHP aims to provide a durable
housing solution for more than 34 000 of the most vulnerable personsin the
four countries by the end of 2023. Another important regional project is the
‘Inter-Institutional Initiative on Displaced persons from Kosovo, otherwise
known as the Skopje Process, which was initiated in North Macedonia in
2014. The Skopje Process foresaw the establishment of a regional technical
working group and a high-level forum to politically support proposals put
forward for institutional cooperation between Kosovo, Serbia, Montenegro
and North Macedonia on the issue of integration and repatriation of
refugees from Kosovo.

Almost three decades after the end of the wars, it is a humanitarian
imperative to find a durable and dignified solution for displaced persons
who continue to live in collective centres. Despite steady progress over
the past few years towards closing the collective centres, it is estimated
that thousands of persons continue to live in poor conditions in such
accommodation in Bosnia and Herzegovina, Serbia and Kosovo. Precise
figures about the number of people displaced by the wars who still live in
temporary accomodation are not available and should be published by the
states concerned.

In addition to obstacles regarding housing and compensation rights, the
process of return and integration of refugees and IDPs continues to be
hampered by discrimination and local hostility when they return to areas
where they constitute the minority. The steady rise in intolerance and hate
based incidents against returnees in countries of the region are of the
highest concern. These incidents include threats and intimidation, hateful
graffiti, damage to property and attacks against religious objects. This is
discussed further in chapter 3. Marginalisation, discrimination and safety
concerns for returnees are exacerbated by the media and divisive narratives
by nationalist political parties. In Kosovo, for example, there have been
reports of Serb returnees being collectively stigmatised as “war criminals”.
This encourages intolerance among local communities.

The Roma, Balkan Egyptian and Ashkali communities remain among the
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most vulnerable among displaced communities, because of existing
poverty and long-standing prejudice and antigypsyism. One issue of
concern that has specifically affected these communities is statelessness,
partly as a result of the wars of the 1990s. As of 2022, UNHCR estimated that
around 4 200 people were stateless or at risk of statelessness in the region.
Itis notable that the countries of the region have made significant progress
in this area in the past decade, making commitments as part of the UNHCR
10-year campaign to end statelessness that was launched in 2014. Bosnia
and Herzegovina, North Macedonia and Montenegro could be in a position
to eradicate statelessness in the coming years.

2.4 Failed attempts to establish truth and
reconciliation commissions

International law recognises the “inalienable right to know the truth about
past events concerning the perpetration of heinous crimes and about
the circumstances and reasons that led, through massive or systematic
violations, to the perpetuation of those crimes”.108

Accordingto Principle 1 ofthe UN Updated Set of Principles for the Protection
and Promotion of Human Rights through Action to Combat Impunity, itis the
state’s obligation to ensure the right to truth about violations. The right to
the truth can involve various mechanisms, including judicial accountability
and searching for missing persons. The practice of truth-seeking, including
through the establishment of formal Truth and Reconciliation Commissions
(TRCs), is another crucial component of this right and of dealing with the
past. It can create a platform for the recognition of victims and survivors
and for the establishment of commonly agreed facts about what happened
and this can form the basis for a common future.

While civil society has conducted laudable truth-seeking projects, as
discussed in chapter 1, attempts to establish official TRCs or other types
of official truth-seeking mechanisms have achieved little across the region.
Even worse is that nowadays there is the risk that these processes be
diverted by ethno-nationalist politicians with a revisionist and divisive
agenda. The absence of national and regional official truth-seeking
mechanisms in relation to the wars in the 1990s in the region not only
hampers reconciliation but also leaves a gaping space for revisionism and
the denial of atrocities committed during those wars.

In 2001, the then President of the Federal Republic of Yugoslavia, Vojislav
Kostunica, established a TRC by decree. However, after three prominent
members resigned because of concerns regarding the functioning of
the Commission it was dissolved in 2003 without having achieved any
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outcomes.’9 In Bosnia and Herzegovina, despite several attempts, it
was never possible to establish a nationwide TRC. This was reportedly
because of political resistance, a lack of local ownership and fear that it
could compete with the ICTY.110 Two local investigative commissions were
established however: the Commission for the Investigation of the Events in
and around Srebrenica between 10 and 19 July 1995 and the Commission
for the Investigation of the Siege of Sarajevo, established in 2006. Only
the Commission on Srebrenica produced a report, which was published
in 2004. It included information on 32 mass graves and a list of 17 342
suspected soldiers involved in the siege of Srebrenica and the atrocities
that followed. The Commission’s report led to a public apology in 2004
by officials of Republika Srpska who recognised that mass atrocities were
committed in Srebrenica, although they refused to use the word ‘genocide’
111 However, later in 2018, the authorities of Republika Srpska questioned
the impartiality of the Commission and rejected the report. Neither of these
two local commissions allowed for the public hearing of victims.

In Kosovo in 2017, the then President Hashim Thaci initiated steps to
establish a TRC but it never materialised.’2 In October 2022, the Kosovo
Assembly adopted a law that established a War Crime Institute within the
Office of the Prime Minister. The Institute is tasked with collecting and
documenting information about “the crimes committed during the war in
Kosovo” and about “actions that led to the war”. Following criticism from
NGOs and international organisations about the previous temporal scope
(20 June 1999) that practically excluded Serb, Roma and other victims from
non-majority communities'’3 the authorities broadened the temporal
scope of this Law by providing that the Institute ‘can document’crimes that
occurred up until 31 December 2000.

A particularly disappointing development has been the failure of
governments in the region to agree to the establishment of a regional truth
commission (RECOM) to proactively investigate all alleged war crimes and
human rights abuses committed during the wars of the 1990s. The idea was
launched in 2006 by civil society representatives from Serbia, Bosnia and
Herzegovinaand Croatiawho created a large coalition of non-governmental
organisations, associations and individuals from all countries of the region
with the aim to press for a regional approach to truth-seeking through a
jointly established truth commission.

In 2018, the Coalition had obtained commitments by the presidents of
Serbia, North Macedonia, Montenegro and Kosovo as well as the Bosniak
member of the Presidency of Bosnia and Herzegovina to sign a declaration
on the establishment of RECOM at the London summit of the of the Berlin
process in July 2018. However, the topic of RECOM was taken off the
agenda of the meeting at the last minute.’4 Following the summit, the
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political will to establish RECOM declined. In December 2019, the coalition
abandoned the advocacy for an official regional TRC and restructured itself
into the ‘RECOM Reconciliation Network’ The RECOM Network took on the
responsibility of curating a list of all the victims of the wars of the 1990s and
continues to collect information and publish reports.115

A concerning development has taken place in Republika Srpska where the
National Assembly established and funded two commissions to investigate
the war crimes against “all people” in Srebrenica and in Sarajevo. The
commissions completed their work in 2021 and produced reports that were
widely denounced as an attempt at revisionist history, denial of war crimes
and minimisation of the crimes against Bosniaks.116

2.5 Delivering on commitments regarding missing
persons

The search for those who are still missing as a result of the wars of the 1990s
remains an ongoing imperative. According to the ICRC, as of July 2022, a
total of 9 876 persons were still missing in the region: 6 302 in Bosnia and
Herzegovina, 1 953 in Croatia and 1 621 persons as a result of the war in
Kosovo. A total of 51 cases of missing persons are registered in Montenegro
and 13 in North Macedonia. There is an urgent need to resolve these
pending cases through effective investigations in order to end the anxiety
and suffering of the families. However, there has been a significant decline
in the search for missing persons in the region in recent years, due to a
combination of practical factors and the politicisation of the process.

One source of serious difficulty is the potential misidentification of remains
that were found before the use of DNA analysis became available in
2002-2003.117 Traditional methods previously used included dental and
fingerprint analysis and identification of private belongings. Estimates
suggestthataround 8 100 persons were identified using traditional methods
in Bosnia and Herzegovina and about 2 700 in Croatia.!'8 As such, the extent
of possible misidentification could be significant in these countries. Human
remains that have been exhumed but not identified may be profoundly
degraded making analysis difficult or blood samples from relatives may be
missing. Other practical problems hampering the search for the missing
include insufficient budget and a lack of forensic experts, notably in
Bosnia and Herzegovina, as well as delays in criminal investigations.119
The passage of time further complicates the task. Potential witnesses who
could possibly provide information about as yet unidentified mass graves
are dying or are reluctant to testify. In this regard in 2021 members of the
Bosnian Missing Persons Institute (MPI) voiced concerns in the media about
the shortage of reliable information on mass grave sites and diminishing
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witness testimony. Landscapes are changing and this makes the discovery
of mass graves even more difficult.

Another major impediment to resolving cases of missing persons has been
the lack of political commitment to genuine regional cooperation in this
field in recent years. Several cooperation agreements have been signed
over the past decade, including, for example, the Declaration on the Role
of the State in Addressing the Issue of Persons Missing as a Result of Armed
Conflict and Human Rights Abuses, which was signed in August 2014 by
Bosnia and Herzegovina, Croatia, Montenegro and Serbia and was followed
by bilateral protocols on cooperation. Such regional agreements have led
to the joint monitoring of excavations and exhumations, the transfer of
human remains and the exchange of information and material.

Yet this cooperation has slowed down in recent years and there have been
reports about a pattern according to which each country is constantly
measuring the others’ efforts.120 There has been a noticeable politicisation
of the issue within the context of political tension between Serbia and
Kosovo and between Serbia and Croatia leading to a profound disregard
for and hinderance of the humanitarian aspect of the search for missing
persons.’21 One persistent obstacle is Serbia’s refusal to open the military
archives of the People’s Army of former Yugoslav that could contain
important information about missing persons across several countries of
the region, most notably with regard to unregistered or secondary mass
graves.122 |t is crucially important to open all police and military archives
in order to facilitate the search for missing persons. The Council of Europe
Commissioner for Human Rights has repeatedly called for the opening of
archives as a way to help resolve cases of missing persons.123

Finally, increased attention is needed to ensure the protection of the rights
of the families of missing persons. It is positive that Croatia adopted the
Law on the Missing Persons in the Homeland War in 2019 that regulates the
non-material rights of families of missing persons. Another law that
improves the protection of civilian victims of war was adopted in 2021
and provides for financial benefits for families of disappeared persons,
including those who have not yet been declared dead and those belonging
to national minorities. Similarly, it is positive that the 2020 Law on the
rights of veterans, disabled veterans, civilian disabled war victims and
their family members in Serbia does not condition benefits for families
of missing persons to them being officially declared dead, in accordance
with international human rights standards. In Bosnia and Herzegovina the
national authorities have still not established the Fund for the Support of
Families of Missing Persons, which is provided for in the 2004 Law on Missing
Persons, due to a lack of agreement between the Federation of Bosnia and
Herzegovina and Republika Srpska about the financing and location of the
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Fund. As a result, no reparations have been paid to the families of missing
individuals. Instead the relatives are entitled to only certain benefits, such
as reimbursement of the cost of burials, health insurance and social benefits
in the field of employment and education for the children of disappeared
persons.24 In Serbia a draft law on missing persons is currently being
prepared by the Ministry of labour, Employment, Veteran and Social Affairs,
which will reportedly improve the protection of victims.125 The Parliament
of Montenegro adopted a law on veterans and disability protection in
May 2023, but it was not promulgated by the President. While the Law
regulates compensation for families of civilian victims, including those who
disappeared during the wars, civil society organisations rightly pointed out
that it discriminates against certain victims.126

2.6 Inadequate vetting of public officials involved in
wartime crimes

According to the United Nations, vetting in a post-conflict setting “usually
entails a formal process of identification and removal of individuals
responsible for abuses, especially from the police, prison services, the army
and the judiciary.”127 Vetting is an important part of efforts to deal with
the past and of reforming state institutions that were involved in human
rights abuses. Yet few efforts have been made in the region to address the
issue of vetting public officials involved in gross human rights violations
during the wars of the 1990s. While all states of the region have taken
important steps to reform their law enforcement and judicial systems these
reforms were approached from the perspective of strengthening good
governance and democratisation after communist rule rather than as a tool
for vetting potential perpetrators of atrocity crimes and preventing them
from entering or removing them from public service. Several influential
political, military and police officials involved in human rights abuses were
effectively removed from office because they were prosecuted by the ICTY
or domestic courts.

Serbia is the only country in the region to have adopted a law on the
vetting of public officials that included the period of the wars in the
1990s. The Accountability for Human Rights Violations Act, also known
as the ‘Lustration Law, was adopted in 2003 and provided for the
establishment of a commission to conduct checks of public officials
for possible involvement in human rights violations committed since
1976 (the date of the coming into effect of the International Covenant
on Civil and Political Rights). Yet the Law was never implemented and it
expired in 2013. Attempts to adopt a new law on vetting have failed.128
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More meaningful attempts to enforce vetting of public officials were
implemented by the United Nations in Bosnia and Herzegovina as part
of implementing the Dayton Peace Agreement. The UN Security Council
established the UN International Police Task Force (IPTF) within the
(former) UN Mission in Bosnia and Herzegovina, which was tasked with
conducting background checks on law enforcement officials.’29 IPTF vetted
approximately 24 000 police officers between 1999 and 2002, paying special
attention to involvement in the 1990s wars. Of this number 689 (3.9%)
police officers were decertified.130 Yet the process was marked by certain
shortcomings, most notably concerning possible human rights violations
of the persons barred from service because of a lack of transparency and
legal safeguards of the procedure.’31 The Office of the High Representative
also implemented a process of screening and reappointment of judges
and prosecutors, which included them disclosing their wartime activities.
This process was also considered by observers to have little impact,
mainly because of the limited nature of investigations conducted into
the applicants’ declarations on their wartime activities.’32 No vetting for
possible involvement in gross human rights violations during the wars was
conducted in Croatia, North Macedonia, Kosovo or Montenegro.

A result of this failure to implement effective vetting is that perpetrators
of war crimes and gross human rights violations who escaped justice
continued to be employed in public service positions, including as elected
officials. A recent report found that 800 individuals who were identified as
having participated in the Srebrenica genocide are still active duty police
officers in Bosnia and Herzegovina today.133 In Serbia civil society has called
for police officers and members of the army indicted for war crimes to be
suspended, but this has not been implemented systematically.34

With the passage of time the problem is now compounded by the fact that
war criminals found guilty by the ICTY or before domestic courts are being
released after serving their sentences. There are numerous examples across
the region of convicted war criminals running for and holding public office
after having served their sentences. Bosnian Serb politician Blagoje Simi¢,
for example, was found guilty by the ICTY of aiding and abetting in the
persecution of non-Serb civilians and yet he returned to the city of Bosanski
Samac, where he committed the crimes, and was appointed director of
the local health centre in 2017. Another example related to Fikret Abdi¢
who was re-elected mayor of the Municipality of Velika Kladusa in Bosnia
and Herzegovina after being convicted in Croatia for war crimes against
Bosniaks and spending 10 years in prison.’35 In Serbia the politician Vojislav
Seselj, who spent 11 years in detention during his trial at the ICTY and was
found guilty of crimes against humanity in 2018, served again as a member
of the National Assembly between 2016 and 2020. Worryingly, ahead of the
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parliamentary and local elections scheduled for 17 December 2023 Se3elj
announced that his political party (the Serbian Radical Party) will form a
coalition with the ruling Serbian Progressive Party which will participate in
the local elections.

The countries of the region do not have specific legislative provisions that
regulate the question of whether persons convicted of the most serious
crimes under international law, such as war crimes, crimes against humanity
and genocide, can hold public office after having served their sentences
or under which conditions. Other provisions of domestic criminal codes
regarding the consequences of having a criminal record are not always
applicable to ICTY sentences'36 or are simply not implemented. A recent
attempt to amend the election Law in Bosnia and Herzegovina in order to
prohibit a person convicted of war crimes from being eligible failed. 137 This
is an issue that deserves urgent attention, especially at a moment when
convicted war criminals do not admit to the crimes for which they were
convicted, do not express remorse and continue to promote the same
ideologies that led to the crimes in the first place. The presence of both
suspected and convicted war criminals in state institutions and public
offices has a serious impact on victims and survivors and on the success of
rule of law reform efforts. Survivors are reluctant to return to areas where
perpetrators are still in position of influence, while the perpetrators are
more likely to resist reform of state institutions in order to maintain their
networks of influence and thus to jeopardise efforts to rebuild confidence
in the state.138
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A mural in Belgrade glorifying convicted war criminal Ratko Mladi¢ is
covered with lime following protests in November 2021. Such murals,
which are tolerated by the authorities in several countries of the region,
contribute to the denial of past atrocities and undercut efforts to deal with
the past and foster reconciliation. © Milos Miskov / ANADOLU AGENCY /
Anadolu Agency via AFP



Chapter 3
Negative Trends Undermining
Efforts to Deal with the Past

As shown in the two previous chapters, after some strides there has been
serious backsliding in efforts to deal with the past over recent years across
the region. Not only is progress practically blocked as regards concrete
measures in the field of accountability, reparations, truth-seeking and
missing persons but there are relentless attempts to undermine the early
achievements in dealing with the past.

This chapter examines some of the current key challenges and trends
that underpin this backsliding. Denial of genocide and other atrocities,
glorification of war criminals and attempts to restore the credibility of
persons convicted of war crimes in the 1990s are of serious concern and
are proliferating in the region, including at the highest political levels.
Other negative trends include an increase in hate speech and interethnic
violence, harmful policies that have a negative influence on younger
generations, including the teaching of polarised narratives about the past
and segregation in schools, and a long-lasting failure to truly address the
root causes of the wars of the 1990s. In this climate, human rights defenders
who work on transitional justice issues face increasing obstacles.

The outlook in several countries of the region is not only negative in terms
of transitional justice but also from the perspective of respect for human
rights and the rule of law in general. Most worrying are trends that show
a shrinking level of acceptance of the importance of the rule of law and
a decline in support for democracy among citizens.'32 The level of trust
among populations in the state and its institutions is low and there is
continued mistrust between certain communities, while international
actors not committed to promoting human rights and the rule of law are
becoming more influential in the region.

This chapter seeks to demonstrate the links between the increasingly
negativeapproachtodealingwiththe pastandthebackslidingof democracy,
respect for human rights and the rule of law. It also demonstrates how a
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sharp rise in dangerous ethno-nationalism negatively impacts transitional
justice processes and at the same time amplifies polarisation in society, as
well as interethnic tensions and thus increases the risk of conflict.

The current context clearly highlights the fact that measures dedicated to
dealing with the past do not operate in isolation. Their effectiveness and
the potential positive impact they could have on society depend greatly on
having genuine commitment among the national authorities in terms of
respect for human rights and the rule of law, the promotion of inclusive and
cohesive societies and the preservation of a vibrant and diverse civic space.
Leaving the trends discussed below unaddressed would be a betrayal of
the victims of some of the worst crimes committed on European soil since
the Second World War. These trends should also raise alarm bells about the
serious risk of a recurrence of violence in the region.

3.1 Ethno-nationalist discourse, denial of genocide
and war crimes and the glorification of war
criminals

The political space to engage in addressing the legacy of the past has
shrunk dramatically in the last few years. While there are some important
differences between countries, public discourse on the legacy of the past
is dominated by ethno-nationalist narratives across the region.140 With
this comes the alarming glorification of convicted war criminals, denial of
atrocities, even where these have been established by judicial institutions,
the spreading of fear of the ‘other’ ethnic groups, manipulation and
polarisation of narratives about the past and the suppression of opposition
and views that diverge from nationalist rhetoric.

The Council of Europe Commissioner for Human Rights has warned that
denial and relativisation of past atrocities normalise hatred and weaken
a society’s ability to detect the re-emergence of discourse and acts that
preceded the crimes in the first place. Denial is also an affront to the
victims and the survivors. It heightens their suffering and rips from them
the recognition and justice they may have obtained in courts. It can
ultimately hinder any possibility of reconciliation.’#! It is alarming that
revisionist rhetoric in the region has spread beyond fringe circles and is
once again infiltrating mainstream discourse. As examined below, multiple
stakeholders are engaging in the denial of war crimes and distorting the
past.

It is particularly disturbing that the denial and relativisation of atrocities
and historical revisionism continue to be condoned and actively pursued
by nationalist politicians at the highest political level. This is particularly
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strong in Serbia, Croatia and Bosnia Herzegovina, but also in Kosovo where
the authorities have so far led a one-sided approach to dealing with the
past. This trend has also been noticed in Montenegro in recent years. Some
alleged war criminals have escaped accountability to this day and maintain
political influence in society. Veteran groups still wield high influence in
political decision-making around the past, while political leaders have
welcomed back ICTY convicted war criminals as heroes.142

In Serbia the nationalist narrative is accompanied by open support
provided by ruling political parties to convicted war criminals who have
finished serving their sentences.’43 The Council of Europe Commissioner
for Human Rights has expressed concern about open support by Serbian
government officials to events and publications attempting to deny or
relativise past atrocities. Across the region war criminals have used public
platforms to deny the very crimes for which they were convicted or even
worse to brag about them. A particularly egregious example of this is
the ICTY convicted war criminal Dario Kordi¢ who publicly stated that his
prison sentence “was worth the crimes” and that “he would do it all over
again”144 Croatian politicians have openly supported and attempted to
publicly re-legitimise Kordi¢. The Catholic Church in Croatia has also sought
to restore his reputation by inviting him to speak at their churches.’45 In
the same vein, the Serbian Church also handed an award to war criminal
Vojislav Seselj.146 In this context it is to be welcomed that, in 2020, the
IRMCT revised its Practice Direction for the determination of applications
for pardon, commutation of sentence and early release of ICTY (and ICTR/
IRMCT) convicted war criminals which now foresees that early release can
be subject to conditions, including the prohibition to speak about one’s case
in the media, to deny the war crimes over which the ICTY had jurisdiction
and to glorify other convicted war criminals.47

The 2022 Srebrenica Genocide Denial Report suggests that “denial of the
Srebrenica genocide and glorification of war crimes and criminals remains
ubiquitous in both Bosnia and Herzegovina and the region, and that the
prevalence of these practices has in fact increased in comparison to the
2020-2021 reporting period."148 The report also finds that public figures
and public officials are most active in denying genocide, ahead of media
outlets and private individuals.’4° In April 2019, Milorad Dodik, the Serb
member of the Bosnian Presidency, stated that the Srebrenica genocide
was a “a fabricated myth”.

It has been noted that the manipulation of wartime events is intended
to revive ethnic tensions and resentment and has become a strategy for
nationalist politicians to gain votes and keep their positions of power.150
It is notable that such rhetoric is particularly present around election
campaigns or anniversaries of certain battles and national days.'5" In these
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circumstances there is no room at the political level for an appeased and
objective public debate about responsibilities surrounding the wars of the
1990s. Denial of atrocities and divisive rhetoric by politicians also have a
strong regional dimension, because either they unleash ‘counter denial’
in other states or embolden members of the same ethnic group in other
countries to escalate their own negationist and hateful rhetoric. Denial
of atrocities and the glorification of war criminals by public officials is
particularly nefarious because it sets the tone for what is acceptable in a
society and has profound ripple effects in the way others in society allow
themselves to speak about past atrocities, as further discussed below.

Right wing extreme nationalist groups are also key drivers of the culture of
denial and glorification as well as of violence. 52 They represent a serious risk
factorintheregionand undermine efforts to prevent a recurrence of conflict.
Examples of right wing extremism can be found across the region.153 These
groups openly call for hatred against other ethnic and religious groups
as well as against minorities, including Lesbian Gay Bisexual Transgender
and Intersex (LGBTI) people. The denial of mass atrocities, such as the
genocide in Srebrenica, and the glorification of convicted war criminals is
commonplace among these groups. Murals that glorify war criminals can
be found across the region and they are often maintained and protected by
these groups, sometimes through the use of violence. Graffiti, monuments
and parades displaying symbols of ethno-nationalism remain a concern in
Bosnia and Herzegovina, Montenegro, Serbia and Croatia. They contribute
to a normalisation of right wing extremist ideologies in the public space.

Reports show that the activities of right wing groups are often connected
to public events, such as concerts and sports, with, for example, recurrent
displays of violence and hate speech by hooligans during football games.154
Slogans and symbols used at these events often allude to past violence
and glorify war crimes and nationalist ideologies and movements. In May
2023, for example, Montenegrin prosecutors opened an investigation
after football supporters sang a nationalist chant referring to a nationalist
slogan celebrating the Srebrenica genocide. In 2021, Croatian football fans
from Dinamo Zagreb chanted the nationalist slogan “Oh mother Croatia
- we will slaughter the Serbs!” during a game against another club where
many players are Serb. One of the main reasons for the lack of effective
measures to counter such extremism amongst hooligans is the fact that
prominent politicians control or enjoy close relationships with football
clubs. Right wing extremist groups are generally tolerated and/or enabled
by nationalist political leaders. Radicalisation is fed through everyday
divisive political discourse that creates an atmosphere of suspicion of the
‘other’groups, a sense of threat and the fear of losing out. Despite this trend,
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following a recent visit to Bosnia and Herzegovina, the United Nations
Special Rapporteur on the promotion and protection of human rights and
fundamental freedoms while countering terrorism stressed that the official
understanding of and ensuing measures to tackle violent extremism in the
country were limited to “thoughts and ideas mostly of a religious nature,
with limited application to extreme right wing ideologies”. The Rapporteur
was of the opinion that these were instead met with indifference.

There are strong regional as well as international connections that nurture
these movements, both ideologically and financially. Croat right wing
extremism spills over from neighbouring Croatia to ethnic Croats in Bosnia
and Herzegovina. It is ripe with glorification of war crimes and promotes
historical revisionism about the Second World War155 and the wars of the
1990s. Russian support for Serb right wing activists and organisations
is multifaceted and spans from support for online activities to military
training.156 Right wing radicalisation feeds itself on similar radicalisation in
other countries or among other ethnic groups, with reciprocal actions that
increase the spiral of violence and exclusion. Almost all Serbian right wing
extremist organisations are regionally connected.

A recent report commissioned by the European Commission highlights
numerous risk factors that can be related to right wing extremism, such as
“unresolved identity related issues, conflicting historical and governance
issues, in some cases difficult transition to a fully accomplished democracy,
frozen conflictand administrative dysfunctionality.”157 Unfinished processes
of dealing with the past have been equally mentioned as one of the reasons
for the increase of right wing extremism.158 This shows that the past is
connected to the present day violence and extremism. An unaddressed
past constitutes a major risk factor for the future.

In addition to undermining efforts to deal with the past by denying
atrocities and the glorification of war criminals, right wing extreme
nationalist groups in the region undermine respect for human rights more
generally by promoting an exclusionary and discriminatory environment
of toxic masculinity, LGBTI-phobia and racism through a discourse that
aims to dehumanise the ‘other’. Some of these groups also show a profound
rejection of feminism, gender equality and the right to abortion, partly
because of their links to religion and religious institutions. The latter applies
in particular in Serbia and Croatia.’s® Right wing extreme nationalist
groups maintain close ties with religious institutions, particularly in Serbia,
and invoke religion and religious symbols in their activities.160 The fact
that religious institutions do not unambiguously reject such extremist
ideologies and their promoters contributes to their gaining legitimacy in
the broader population.
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Local academics and historians also contribute to keeping divisive and
nationalist ideologies alive and engage actively in historical revisionism,
particularly around the Second World War but also the relativisation of
the atrocities committed in this region in the 1990s. They are platformed
in universities, peer-to-peer discussions and the media as well as various
TV talk shows. These interventions aim to legitimise narratives of ethnic
centred victimhood and the ‘us vs. them’ polarisation, through a facade
of pseudo-scientific and historical knowledge. The Bosnian Serb Centre
for War Research, War Crimes and the Search for Missing Civilians has, for
example, published reports and books claiming that (well investigated and
judicially established) massacres of Bosniak civilians at the Markale market,
in Kapija and in Tuzla were Islamist terrorist attacks or “inside jobs".161

It is important to note that academics and historians in several countries
of the region had already played a critical role in crafting and spreading
nationalist ideologies at the end of the 1980s and during the wars of the
1990s. Some of the ethno-centric identity messages and twisted historical
narratives they helped create are still reflected today, albeit to a lesser
extent, in some textbooks and history teaching in the region.62 Artists,
filmmakers and writers have also engaged in spreading harmful denial in the
mainstream public conscience. Similarly, some western intellectuals have
also contributed to this trend. In 2019, for example, victims’ associations,
including the Mothers of Srebrenica, expressed outrage at the decision to
grant the Literature Nobel Prize to Austrian novelist Peter Handke, who is
known for denying that a genocide was committed in Srebrenica and for
supporting former Serbian President MiloSevi¢163. It is highly disturbing
that some ICTY convicted war criminals are allowed to present themselves
as authoritative voices about what happened during the wars. Often
granted state honours and functions, they are producing memoirs that
seek to revise and reinterpret the history and memory of the wars for the
public in Bosnia and Herzegovina, Croatia and Kosovo.164

Furthermore, the media in the region contributes to the dissemination of
divisive ideologies, denial of past atrocities and the glorification of war
crimes both through traditional forms of media (TV, radio, print) and through
new communication outlets such as digital media and social media. While
there are some positive examples of quality and creative reporting on issues
related to dealing with the past, such as the Balkan Transitional Justice
project of the Balkan Investigative Reporting Network (BIRN), they have
limited readership. Overall coverage of transitional justice topics is poor
and when it does happen it is often politicised, sensationalised and biased.
Throughout the region the media tends to portray issues related to dealing
with the violent past through ethno-nationalist lenses, with an absence of
stories about victims and interethnic reconciliation. In North Macedonia
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negative stereotyping in the media against both of the main ethnic groups
- Macedonians and Albanians - contributes towards frequent and violent
incidents based on ethnic hatred occurring primarily between members
of these two groups, often between youngsters.165 The Council of Europe
Commissioner for Human Rights also documented a polarisation of public
debate in Slovenia, with references to unaddressed societal opinions and
tensions dating from the Second World War and the former Yugoslavia.'66

According to the 2022 Srebrenica Genocide Denial Report, the media
constituted the second sector, after politics, in which the highest number of
incidents of denial of genocide occurred. Among the top 20 media outlets
conveying most Srebrenica genocide denial content in the region in 2021
14 were in Serbia, 5 in Republika Srpska in Bosnia and Herzegovina and 1 in
Montenegro. Media outlets also influence the way war crimes prosecutions
are perceived in society. Research into mainstream news reporting of the
ICTY trials in Serbia found that, for example, all three of the TV stations
analysed (PINK, RTS and B92) reproduced the view of collective Serbian
victimhood and sought to ‘normalise’ Serb defendants through symbolic
images of the state.67 Local media coverage in Kosovo of the trials of
the KLA leaders at the Kosovo Specialist Chambers has emphasised an
expression of empathy towards the defendants, without addressing the
suffering of the victims. Domestic war crimes trials suffer from the same
problematic media coverage.

Digital communication technology is amplifying the reach of traditional
media, with an increasing number of articles denying or relativising
war crimes and genocide to be found on online portals in the region.168
Despite public commitments made by social network platforms such as
Twitter, Google and YouTube to remove content that denies the Srebrenica
genocide, social media continue to be a major multiplier of content denying
atrocities and insulting the victims.

The low level of trust in the media and of media literacy and the limited
presence of criticaland independent journalism make the region particularly
vulnerable to disinformation, including about the past and measures
to face the past.169 As underscored by the European Commission in its
Communication on EU Enlargement Policy 2022, such disinformation aims
to undermine public trust in democratic institutions, deepen polarisation
and ethnic divides and challenge the credibility and values of the EU. While
a lot of disinformation is produced locally, disinformation about the past
is also part of interference by networks that go beyond the region. Several
Russian state sponsored outlets that are included on the EU sanctions list,
for example, have been reported for conveying divisive disinformation,
including genocide denial. They include ‘Sputnik Srbija’ and ‘Russia Today;
which opened an office in Belgrade in the summer of 2022.
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These negative trends pertaining to the role of the media and its influence
on transitional justice coincide with and reflect the broader challenge of
the weakening of media freedom and ethical professional journalism in
the region.170 The privatisation of the media has led to ‘tabloidization’ and
lowered the quality and standards of journalism, which undermines fact
oriented reporting in general as well the media contribution to dealing with
the past. Reports also show that media outlets often lack independence
and are used by politicians as tools to influence the public. The European
Commission against Racism and Intolerance (ECRI) found, for example, that
hate speech in the media, including in social media and televised debates,
increased significantly during election campaignsin several countries of the
region, for example, in Bosnia and Herzegovina and in North Macedonia.

3.2 Hate speech, inter-ethnic violence and
intolerance

In an environment dominated by the negative discourse highlighted in the
section above, the past is deeply divisive within and between countries
of the region. This produces a climate of hate and division and has a
direct and visible impact, most notably through a strong increase in hate
speech and violence, both offline and online, on the grounds of ethnicity,
sex and religion. This trend has been well documented by international
organisations'71 as well as media and civil society.172

Hate speech often includes historical references, such as, for example,
designating members of a group by using negatively connotated references
instead of naming them, namely ‘chetniks’ for Serbs or ‘ustasa’ for Croats (in
reference to the respective paramilitary forces during the Second World
War). Old nationalist slogans or references to acts of genocide and other
crimes committed during the wars of the 1990s are used to intimidate. The
widespread use of terms such as ‘foreign mercenaries, ‘traitors, ‘foreign
agents’ and ‘spies’ which are used to designate members of other ethnic
groups and more broadly those who disagree with the ethno-nationalist
narratives, including human rights defenders,173 is reminiscent of the kind
of hate speech used prior to the wars of the 1990s in the region. Violent
incidents include attacks against persons, cultural places and places of
worship as well as memorials and property.

In its 2021 Opinion on Croatia the Advisory Committee on the Framework
Convention on National Minorities expressed concern about the stark
increase in hate crimes and hate speech in the media and in political
discourse. It noted that a surge of radical nationalism and historical
revisionism is affecting Serb, Roma and Jewish minorities in particular. The
Serb National Council in Croatia reported 400 incidents of hate speech,
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historical revisionism and hate crimes against Serbs having taken place in
2019, a considerably higher number than in previous years.174 In Kosovo,
in just one month in 2021, Kosovo police reported six incidents of societal
violence or discrimination targeting ethnic minorities, including the
placement of wartime photographs at the apartment building of a Serb
returnee in Gjakove/Djakovica and vandalism of an Orthodox Church in
Pristina.

In Montenegro the Advisory Committee on the Framework Convention on
National Minorities reported in its 2022 Opinion growing divisions along
ethnic and religious lines, finding that “emphasis may be placed upon
differences between religious and minority groups, often reflecting the
broader geographical and historical circumstances, rather than finding
common ground”. There have been several violent incidents, including
vandalism against religious buildings, such as the St Nicholas Church in
Kotor and the Cetinje Monastery in 2021. That same year in Montenegro,
the Hadzi-Ismail Mosque in Niksic was defaced with graffiti saying
“Srebrenica,”“Turks” and “Niksic will be Srebrenica” The government, NGOs
and other religious groups condemned the graffiti.175

In Bosnia and Herzegovina discriminatory language and hate speech is
prevalent and has a dire impact on interethnic relations.76 As reported
by ECRI in its third report on Bosnia and Herzegovina, interethnic tensions
are “the main cause of racist violence in the country, in particular against
returnee communities”. The Council of Europe Commissioner for Human
Rights has for example condemned provocations by hatemongers in
Srebrenica, Visegrad and Bratunac in 2020, regretting the lack of reaction
by local authorities. A particularly concerning series of incidents occurred
in January 2022 around the marking of the day of Republika Srpska, which
keeps being celebrated despite a ban by the Bosnian Constitutional Court.
The incidents occurred in several cities, including some where atrocities
were committed during the war in the 1990s, such as Prijedor and Foca,
with individuals parading in the streets with torchlights and singing
nationalist songs calling for the takeover of some locations and in one case
shooting gunshots outside of a mosque.77 The OSCE mission in Bosnia and
Herzegovina, in its hate monitor of March 2022, reported a sharp increase
in the number of hate crimes on ethnic and religious grounds, having
recorded 60 between January and March 2022 alone. These incidents instil
fear, anxiety and insecurity among the targeted communities and are a
major obstacle to peaceful cohabitation and trust.

The responses of the authorities to hate speech and hate crimes are often
cosmeticsincedivisionand hatred serve the political establishmentin power.
Reports of training for the police and the adoption of legislation and action
plans to better regulate hate speech as well as good legislative frameworks
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to combat discrimination and protect racial and ethnic minorities are to
be welcomed.178 However, as yet, they have not translated into concrete
results on the ground. Effective implementation of the legislative and
policy frameworks remains a fundamental problem throughout the region,
including in the field of countering discrimination, hate crime and hate
speech. Data collection on hate crimes remains insufficient. Very often,
only misdemeanour charges or no charges at all are brought against the
perpetrators. There are no or very few investigations instigated by the
police, as seen in Bosnia and Herzegovina and Montenegro.79The Protector
of Human Rights and Freedoms (ombudsman institution) in Montenegro
has repeatedly stressed that it is regrettable that cases of hate speech are
mostly prosecuted under the Law on Public Order and Peace instead of the
Law on the Prohibition of Discrimination. He has stressed that it isimportant
to shed light on the fact that the issue is not about disturbing public order
but about discriminating against the “other”.180 The lack of adequate and
sustained public responses sends a signal of impunity.

Those who spread hatred and division often claim that their actions are an
integral part of freedom of expression. While properly balancing freedom
of expression and the prohibition of incitement to hatred is not a simple
task, it is worth recalling that the question of distinguishing those forms
of expression that should be defined as incitement to hatred and thus
prohibited is contextual and that the individual circumstances of each
case, such as local conditions, history, cultural and political tensions, must
be taken into account.’8! The context in many cases in the region is highly
divisive and volatile and this increases the risk that instances of intolerant
speech will lead to real life violence.

Clear responses are needed to avoid a return to violence on a larger scale.
This includes prompt political responses to the incitement of hatred.
Comprehensive strategies are required to tackle hate speech, including
effective monitoring mechanisms, counter speech and condemnations
by political leaders, anti-hate speech public campaigns, self-regulatory
bodies within the media, codes of conduct for politicians, and human
rights and anti-discrimination education in schools.'82 As prescribed under
international law as well as in various criminal codes in the region, there
is also the obligation to investigate and prosecute acts that constitute
incitement to hatred and violence. An independent judiciary is a vital
component of the process of effectively adjudicating cases related to
incitement to hatred.
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3.2.1 Criminalisation of the denial of genocide and wartime
atrocities as a particularly serious form of hate speech

The climate of tolerance surrounding the denial of wartime atrocities and
the glorification of convicted war criminals contributes to a steady increase
in the phenomenon, which is now both widespread and mainstream,
particularly in Croatia, Bosnia and Herzegovina and Serbia, as discussed
above.

Given the generalised absence of counter speech and other non-judicial
approaches to ending denial in the countries most concerned, the need
for criminalisation has become topical. Civil society in the region has
made a strong argument about the need to outlaw the denial of genocide
as a means to deter its recurrence.’83 In Bosnia and Herzegovina several
attempts to prohibit genocide denial have faced opposition from Serb
members of the state parliament over the past decade. Eventually, in July
2021, the outgoing High Representative introduced amendments to the
state criminal code using his powers under the Dayton Agreement.'84 The
amendments foresee prison penalties for the incitement of violence and
hatred and for:

“publicly condon[ing], den[ying], grossly trivialis[ing] or try[ing] to justify
a crime of genocide, crimes against humanity or a war crime established
by a final adjudication pursuant to the Charter of the International Military
Tribunal appended to the London Agreement of 8 August 1945 or by the
International Criminal Tribunal for the formerYugoslavia or the International
Criminal Court or a court in Bosnia and Herzegovina [...] when the conduct
is carried out in a manner likely to incite to violence or hatred against such
a group or a member of such a group”.

The law was met with strong resistance by the Presidency of Republika
Srpksa.’85 No one has yet been prosecuted under the new law, despite
numerous instances of denial since its adoption.86 While it is still early to
evaluate theimpact of the ban early reports suggest that it may have helped
diminish instances of denial of the Srebrenica genocide, most notably in
the media and on social media.’87

While Serbia has a law prohibiting denial of certain acts committed during
the Second World War or adjudicated by the International Criminal Court,
it does not cover crimes committed in the 1990's, thus offering no effective
judicial response to the current practices discussed above. Those who
publicly deny pastatrocities are furthermore protectedin theircommunities.

The legal ban on genocide denial in Bosnia and Herzegovina revived the
debate about whether criminalising the denial of genocide and other
atrocities is effective and whether it violates freedom of expression. This
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debate is not unique to the region and has been led elsewhere with
different outcomes, such as in Germany and the United States in regard
to the Holocaust. At the time of writing, 17 states in Europe had laws that
prohibit denial specifically related to the Holocaust or more generally
in relation to genocide and international crimes or, under certain
circumstances both, in part because of an EU Directive on the matter. This
includes Croatia and Slovenia.’88 The European Court of Human Rights
has repeatedly ruled that there are limitations to the right of freedom of
expression, as protected under Article 10 of the European Convention on
Human Rights, and that it may indeed be necessary in a democratic society
to sanction forms of expression that spread, incite or promote hatred based
on intolerance when certain factors are present. In several cases related to
negation or revisionism of the Holocaust, for example, the Court found that
when denying a historical fact such as the Holocaust applicants could not
invoke the protection of Article 10 because their actions “were manifestly
incompatible with the values which the Convention sought to promote”.189
The denial of the genocide in Srebrenica, a legally established fact through
judgments of international courts, should be assessed in the same manner.

Where deniers are made to bear consequences for their actions,
denial seems to be more under control. This is the case, for example, in
Montenegro where such behaviour appears to still be frowned upon. In
2021, for example, Vladimir Leposavi¢ the then minister of Justice was
removed from office after openly denying judicially established facts about
the Srebrenica genocide and questioning the work of the ICTY and the
International Court of Justice in the National Assembly. That same year,
the Montenegrin National Assembly adopted a resolution recognising the
Srebrenica genocide, condemning denial and calling on the government
to create a Remembrance Day on 11 July. Article 370 of the Montenegrin
Criminal Code prohibits the denial of international crimes if these have
been determined by final judgment of an international or national court.

Given the specifically tense context in the region, the deleterious impact
of denial on the victims and survivors and on peaceful cohabitation as
well as the ongoing failure of the national authorities to implement other
non-coercive measures to combat the active denial of wartime atrocities,
criminalisation may well be the only way to send the signal that such
denial cannot be tolerated in a democratic society founded on human
rights values. Combating genocide denial, including through the effective
implementation of such laws, will remain difficult as long as national
authorities do not take a clear stance against it.
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3.3 Challenges faced by human rights defenders
engaged in dealing with the past

The role of civil society in fostering effective transitional justice processes is
becoming all the more important given the growing challenges discussed
above.Yet the space toworkontransitional justiceis shrinking. Human rights
defenders in several countries of the region are affected by a more general
deterioration of the environment for civil society, which includes restrictive
measures taken by governments as well as hostility by some non-state
actors and members of the public as well as online. The Balkan Civil Society
Development Network (BCSDN), which monitors the state of fundamental
freedoms through its annual Monitoring Matrix exercise, Civicus Monitor
updates for Balkan countries, Civil Rights Defenders and local human rights
organisations190 have all recorded numerous cases of state interference,
government intimidation and the use of strong measures against civil
society organisations, the media and activists, which curtails their effective
operations. Human rights defenders in North Macedonia, Montenegro and
Serbia have reported an increase in intimidation and attacks online.191

The European Commission Reports of 2022 also highlight the challenges
faced by civil society, most notably in Bosnia and Herzegovina and Serbia. In
Bosnia and Herzegovina, for example, the European Commission has noted
pressure against civil society, stating that “activists dealing with issues
perceived as sensitive (anticorruption, women’s rights, rights of LGBTIQ
persons, migrants, the environment) continued to be subject to threats,
abuse and physical attacks” The reports also mention some concerns
regarding freedom of assembly, especially when demonstrations touch on
sensitive topics such as corruption, the human rights of LGBTI people or
dealing with the past.

There are worrying trends involving the use of legislation on defamation
to undermine the work of civil society actors, including journalists, in the
form of the threat of criminalisation.192 In Republika Srpska amendments
to the Criminal Code to reintroduce defamation as a criminal offence along
with disproportionate sanctions were adopted by the National Assembly in
June 2023. Defamation was decriminalised in Bosnia and Herzegovina 20
years ago. In order to prevent abuse aimed at muzzling legitimate criticism
it is important that defamation laws only provide for proportionate civil
sanctions and respect the right to freedom of expression. In addition, there
have been reports of cases of intimidation of civil society through strategic
lawsuits against public participation (SLAPP). In Serbia, for example, an
organisation was sued after publishing information about apparent links
between a public official and war crimes and calling for accountability.193
Civil society organisations neither have the funding nor the resources to
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respond to such lawsuits led by wealthy individuals or organisations and
instead often have to depend solely on pro-bono legal support.

There have been reported attempts to create unnecessary hurdles in
the registration and functioning of civil society organisations, which can
result in stigmatisation and can undermine the work of critical civil society
organisations. This is often done by the authorities under the pretext
of promoting the rule of law and fighting corruption or extremism. In
this respect, human rights defenders in Serbia, Montenegro and North
Macedonia have reported sudden unexpected financial audits that
impede on their operations.’94 The Government of Republika Srpska has
submitted to parliament a draft law on the creation of a Special Register
and Transparency of the Work of Non-Profit Organisations. The proposed
law aims to create “a register of non-profit organisations financed or in
other ways supported by foreign actors, as agents of foreign influence” as
well as a separate legal regime for such organisations. This would subject
them to reporting requirements and inspections that do not apply to
other non-profit organisations. The draft law raises several concerns
in the light of Council of Europe standards as stressed by the Council of
Europe Commissioner for Human Rights, including that the legitimate
aim of increasing transparency of the work of non-profit organisations
should not be sought through excessive and discriminatory means to the
detriment of the effective enjoyment of human rights and freedoms.195
Civil society organisations working on transitional justice issues in Bosnia
and Herzegovina rely primarily on funding from international partners. This
is because of a lack of institutional support by the national authorities (like
other human rights defenders working on issues that may be unpopular or
politically sensitive at the national level) and thus they would be particularly
affected by such a law.

In addition to encountering the same challenges that affect civil society
in general in the region, human rights defenders working on dealing with
the past often face obstacles caused specifically by the issues they cover
and the fact that they challenge the dominant national narrative in their
communities or country.196 Today civil society working on dealing with
the past in the region is confronted with a hostile environment marked
with ethno-nationalist discourse, denial of the suffering of victims and
the glorification of war criminals. Human rights defenders who stress the
importance of remembering all victims and who work on reconciliation
are often presented as enemies, called ‘traitors’ or accused of working as
foreign agents to undermine their country, including by people in positions
of influence and political leaders.197

There have been several recent incidents where state institutions have
undermined the work of civil society on dealing with the past, most notably

Page 72 - Dealing with the Past for a Better Future



by failing to protect their activities from interference by non-state actors and
through judicial harassment. On 18 September 2022, for example, activists
of the association Youth Student Action and members of the opposition
political party Zajedno (Together) from Novi Sad in Serbia were detained
and questioned by local police after they protested against the erection of
a Monument to innocent victims of 1944-1945. According to the activists,
the monument contains the names of persons responsible for atrocities
committed against the civilian population in that period in the Backa
Region and in Novi Sad. The protesters were charged with destruction of
public property for writing messages on the walkway and they have been
summoned more than once by the authorities. Another striking example
relates to civil society mobilisation against murals to Ratko Mladi¢ in
Serbia. In November 2021, the police banned a rally against these murals
organised by the Youth Initiative for Human Rights, citing the possibility of
confrontation with counterdemonstrators. After this, human rights activist
Aida Corovi¢ threw eggs at a mural in Belgrade. She and another activist,
Jelena Ja¢imovi¢, were detained on the spot by police in civilian clothes.
Aida Corovi¢ was later prosecuted for the misdemeanour of disturbing
public order and breaching the peace and sentenced to pay a fine.198
Another example of judicial harassment of human rights defenders for their
work on transitional justice is that of the late women'’s rights activist Sevdije
Ahmeti who whilst working with survivors of sexual violence in Kosovo
was charged with embezzlement. Reportedly, this was in retaliation for her
work.199

Human rights defenders working on dealing with the past are also
confronted with violence and hostility from non-state actors, including
extremist groups and members of the public, both online and offline. In
Republika Srpska in Bosnia and Herzegovina, for example, Srdan Susnica, a
local political analyst, was forced to flee the country after receiving death
threats because of his writing about war crimes committed by the Bosnian
Serb military forces.200 More recently, in July 2023, staff of the Srebrenica
Memorial Centre and Edin Ikanovi¢, a co-author of the report documenting
instances of the denial of the Srebrenica genocide, and his family members
received serious threats after the release of their latest report. In Croatia, in
August 2022, several civil society organisations held a half-hour anti-war
protest in Ban Jelaci¢ Square in downtown Zagreb to commemorate the
people killed and expelled during and in the aftermath of ‘Operation Storm’
thattook placein 1995. Some passers-by staged a counter protest and swore
at the activists, calling them a “Chetnik gang” In Serbia the NGO Women in
Black (Zene u Crnom), which advocates for justice in regard to the atrocities
in the 1990s and holds a yearly commemoration of the Srebrenica genocide
in Belgrade, has documented in a book the administrative repression,
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physical attacks by non-state actors, smear campaigns by tabloids and
the misogyny and stigmatisation that they face because of their work.201
In 2019, the festival ‘Miredita, dobar dan!, which is organised annually by
civil society organisations from Serbia and Kosovo in order to build bridges
between communities, was attacked by right wing extremists.202 Human
rights defenders from the region report that the threats and attacks they
face are met with systematic impunity.

Resources and support available to civil society organisations working on
transitional justice issues are insufficient throughout the region. These
organisations lack institutional support from national authorities. The
situation is especially dire in Croatia as a result of the departure of many
donors from the country since its accession to the European Union, even
though transitional justice initiatives are still acutely needed in the country
in order to redress the legacy of war.

Civil society that works with minority communities, such as those working
with Roma, have specific needs. The lack of support for civilian war victims
belonging to the Roma ethnic minority and the scarcity (or weakness) of civil
society organisations representing them is deeply worrying throughout
the region. The lack of trust within these communities runs deep and is
one of the reasons why victims and survivors remain silent about the past.
This is in addition to the intersectional issues of poverty, lack of access to
education, bureaucratic hurdles and discrimination rooted in antigypsyism
that they face. Meaningful participation of minority groups in transitional
justice work is a challenge across the region.

Finally, the long-term engagement that characterises activists mobilised to
demand justice and deal with the past comes with negative consequences
derived from their frustration over the limited success in this area. Many
activists are exhausted and face high levels of stress that can and in many
cases has led to health and psychological problems. Nevertheless, it is
encouraging to see the many expressions of solidarity among members of
civil society that cross the ethnic, age and religious divides.

3.4 Intergenerational dimension of dealing with the
past

With almost three decades having passed since the wars in the 1990s, the
intergenerational dimension of dealing with the past is an area that requires
urgent attention. There are worrying trends of new generations growing
up in divided societies with no meaningful opportunities to interact with
members of other groups who they are being ‘educated’ to see as ‘other’
and as a threat.
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Yet some of the youth in the region are taking steps to overcome the
divisions. There are several initiatives and projects that offer hope, both at
the local and regional level. At the same time, evidence of radicalisation
of youth and several violent incidents involving young people are of great
concern. Research in Croatia, for example, suggests that hate speech
and nostalgia for the Ustasa regime, which are being used as a breeding
ground for nationalism and populism, are particularly popular among
young people.203 A study commissioned by UNDP on youth radicalisation
in Serbia showed that societal fragmentation along ethnic lines remains a
key driver of radicalisation and that the youngest respondents (aged 15-
19) seemed most ready to engage in violence.204 Although of low intensity,
there have been a number of violent incidents involving children and
youngsters in Montenegro and North Macedonia. In 2023, a regional junior
futsal tournament in Sarajevo was marred by interethnic incidents.205 These
trends show the urgent need to halt the transmission of past tensions and
ethnic resentments into future generations.

3.4.1 Segregated education: growing up apart

Education has a direct influence over the ability of future generations to
live in a multi-ethnic diverse society. Yet while the importance of integrated
education for reconciliation and social cohesion cannot be overstated, the
trend of separation is becoming entrenched in several countries of the
region. First, the displacement of populations that occurred in the region
during the wars of the 1990s has not been fully reversed. This has led to
a de facto increase in the geographical separation of ethnic communities
and reduced contact, including between children. Moreover, the trend of
segregated schooling along ethnic and linguistic lines continues in several
of the countries. Generally, despite recommendations by international
organisations and civil society to bolster integrated education, there are no
systemic policies to encourage multilingualism and joint curricular topics.
The topics of language and education remain highly politicised in the
region and there is no political will to reform education in a manner that
would allow for more interaction.

In North Macedonia schools are organised according to the language of
instruction. Because language coincides closely with the belonging to an
ethnic community and because most children study in their mother tongue
if they can this resultsin divisions along ethniclines. In schools where several
languages of instruction are taught, known as ‘mixed schools; children are
often separated physically according to the language of instruction (they
can be in separate buildings, separate floors or study in morning and
afternoon shifts).206 In its 2022 Opinion the Advisory Committee on the
Framework Convention on National Minorities documented and welcomed
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the fact that a few schools had reorganised the practice of shifts so that
children could at least meet during the breaks and/or had introduced joint
sports, arts and English classes. Yet such efforts remain the exception to the
rule.

In Kosovo there has been no progress in addressing divisions along ethnic
lines in public education.

Despite a recommendation of the Independent Commission for the Review
of Serbian Language Teaching Materials from 2010 on the importance
of a single education system for all communities in Kosovo, two parallel
education systems persist. One follows the curriculum developed by the
Ministry of Education, Science, Technology and Innovation of Kosovo
whereas the other follows the Serbian curriculum. There is almost no
contact between the two parallel systems, except in a few schools where
pupils attend school in separate buildings or shifts.207

The ‘two schools under one roof’ system in the Federation of Bosnia and
Herzegovina continues to stand out as a sad symbol of the lack of political
will to address the issue of the separation of children in school, despite
repeated calls on the authorities, including by successive Council of Europe
Commissioners for human rights, to put an end to this practice.208 This
system, whereby children of different ethnic backgrounds visit the same
schools but in separate buildings or shifts, was introduced as a temporary
measure to enable the return of displaced children to school in the tense
climate in the years that followed the wars. Yet it persists despite a 2014
judgement of the Supreme Court in Bosnia and Herzegovina that found
that the system is discriminatory and ordered the authorities to take all
necessary measures to establish integrated multicultural schools whilst
respecting the pupils’ right to education in their own language. Not only
does the judgment remain unimplemented but there have been attempts
to establish more of the ‘two schools under one roof’ against the wishes of
the pupils. Additional mono-ethnic schools have also been established in
mixed areas and some children are being transported to schools in areas
where they constitute the ethnic majority.20°

A lack of intercultural contact is likely to result in less tolerance of diversity,
lack of respect for religious and cultural differences and could exacerbate
attitudes of racism, discrimination and exclusion among the youth.210
Exclusion and divisions within education along ethnic and linguistic lines
have a seriously negative impact on social cohesion and reconciliation in
multi-ethnic societies struggling to come to terms with a violent past.211
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3.4.2 One-sided memory policies

The remembrance culture is biased throughout the region. This one-sided
approach to memorialisation is sometimes enshrined in the legislation.
In Serbia the Law on Monuments was adopted in 2018 to regulate the
memorialisation of Serbia’s war history covering the period from 1912
to 1999. It only foresees the erection of memorials that are important
“for cherishing the tradition of Serbia’s wars of Liberation” and gives the
authorities broad discretion when deciding on what is allowed to be a
memorial.212 In Bosnia and Herzegovina there is no state level legislation;
however, in 2012, Republika Srpska adopted the Law on Monuments
and Memorials of the Liberation Wars. The Law prescribes the protection,
maintenance and construction of monuments and memorials to pay tribute
to“fallen members of the Serbian and Montenegrin armies in the liberation
wars until 1918 and participants in the anti-fascist struggle in World War
Il as well as combatants in the Defence and Patriotic War of the Republika
Srpska”213In Kosovo a law established the Agency for the Management of
Memorial Complexes of Kosovo, which only looks at memorials from the
Kosovo Albanian perspective. It is noteworthy that the transitional justice
strategy currently under preparation in Kosovo envisages a change in
temporal jurisdiction for the agency in order to include events after June
1999.

Memorialisation measures reflect this mindset, withan unprecedentnumber
of new monuments having been built all over the region.214 The majority
of these monuments commemorate war incidents, fallen fighters and war
veterans, historical heroes or foreign allies and victims of the majority ethnic
group in a location. Official memorialisation efforts are generally blatantly
biased, mentioning only‘one’s own’victims. The individuals commemorated
are in some cases considered war criminals in other jurisdictions. Streets
and places are named after convicted war criminals and the socio-political
context in which these monuments are erected enhances the potential for
them to become a focus of division and conflict.215

In Serbia, for example, there are around 300 memorials dedicated to
the events from the 1990s in the country. More than 72% of memorials
commemorate fallen combatants, 15% both combatants and civilians but
only 11% commemorate civilians who lost their lives, with the vast majority
of these dedicated to Serbian victims. As underscored by the United
Nations Special Rapporteur on truth, justice, reparation and guarantees of
non-recurrence in his 2022 end of mission statement, it is important that
memorials have been erected to commemorate the suffering of Serbian
victims, such as children killed during NATO bombings, but it is unfortunate
that this is not the case for victims of other ethnic groups. Initiatives by
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civil society to commemorate victims of other ethnic groups are often
obstructed by the authorities or restrictive regulations. One example is the
attempt to memorialise a mass grave containing the remains of 744 Kosovo
Albanians on a police training ground in Batajnica. In Croatia, official
memorialisation processes, including ceremonies, memorials and plaques,
have mainly focused on commemorating the victory and the conduct of
the war and honouring Croatian veterans and victims.216 In Bosnia and
Herzegovina, the Council of Europe Commissioner for Human Rights for
example expressed concerns about the fact that a memorial at the Kazani
Pit near Sarajevo did not mention war crimes committed there and was
conceived without consultations with the survivors and relatives of victims.
In Kosovo too, there is no proper commemoration of civilian war victims, a
lack of ethnic inclusivity and memorials and commemoration ceremonies
contribute to building a collective memory of hatred.217

Throughout the region, it is a constant struggle for ethnic minorities and
returnees to gain recognition through official memorialisation. This is
shown by a recent case in Mitrovica in Kosovo where Roma victims were
excluded from a memorial that remembered the Green Market Massacre.218
The link between displacement and the need for memorialisation is also
not present. For instance, some of the abandoned places where Roma,
Ashkali and ethnic Egyptians used to live are a reminder of a culture that
has disappeared but they are not marked. In Bosnia and Herzegovina civil
society efforts to memorialise victims belonging to national or ethnic
monirities at the entity level, particularly in Republika Srpska, have been
hampered by local authorities. The Council of Europe Commissioner for
Human Rights has for example called on the local authorities in Prijedor to
heed the request by the families of the 102 children killed there to have a
memorial build. Their long-standing request is being ignored.219

The currently one-sided policies and practices described in this section risk
keeping grievances and divisions alive and transmitting them to susequent
generations, thus directly contributing to the risk of a recurrence of violence.

3.4.3 History teaching

The one-sided narrative of the past is also expressed in history teaching
in schools. While the overt nationalist propaganda of the 1990s has been
mostly removed from school textbooks across the region, thanks to the
important advocacy work conducted by civil society with the support
of international partners, textbooks are still wrought with messages
specifying who belongs to ‘us’and who is the ‘other’ They heavily employ
victimisation discourse and interpret events exclusively through the prism
of each nation’s preferred narrative.220
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Despite various formal and informal projects, also with the support of
international partners, to create guidelines and standards for history
teaching in curricula and textbooks that include critical thinking,
historical empathy, multiperspectivity and the ability to analyse sources
and evidence, the education authorities in many areas continue to push
their own ideologies and advance wider political objectives through the
teaching of history. History books prepared by civil society that go beyond
the one-sided narratives have been shared with the respective ministries of
education but this has yet to yield results in terms of changes to the official
curricula or the attitudes of teachers.221 A recent OSCE report analysing
history teaching materials on 1992-1995 in Bosnia and Herzegovina shows
the consequences of failed education reforms on dealing with the violent
past. It stresses that“there is a need for fundamental change in the approach
to teaching the subject of history in Bosnia and Herzegovina, especially in
relation to the period 1993-1995”

Official history curricula generally avoid discussing gross human rights
violations committed against other groups and other sensitive topics. In
Serbia the events of the past are taught superficially and with a selective
choice of information, which often results in the Serbian nation being
portrayed as the main victim of the wars of the 1990s. Emphasis is put on the
crimes committed against ethnic Serbs, while the crimes committed against
other ethnic groups are often ignored.222 In Bosnia and Herzegovina the
president of the IRMCT expressed concern that the authorities of Republika
Srpska were “indoctrinating children with denials of the 1995 genocide in
Srebrenica [...] and wrecking attempts at reconciliation.”

In this regard, there are crucially important initiatives to better integrate
the work of the ICTY into education. These are led by the IRMCT together
with EuroClio (European Association of History Educators), which have
developed training for history educators.223 A series of workshops have
been developed for history teachers and educators in order to train them
in, for example, the use of the archives of the ICTY. During 2020-2023,
more than 300 lecture plans and corresponding teaching materials were
prepared based on the ICTY archives to deal with the topics of the 1990s
wars. Unfortunately, it is not clear whether this material as well as others
developed by civil society are truly being used in practice.

3.5 Failure to address the root causes of the violence
of the 1990s

Efforts to deal with the past in the region have, as previously shown, focused
primarily on seeking to address the direct violence of the conflict of the 1990s
through the prosecution of the countless war crimes and serious human
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rights violations, especially in the early years. This focus was important for
ensuring justice and was demanded by the victims. Yet at the same time, it
has taken attention away from reforming the institutional structures and
societal patterns that had enabled these crimes to be committed in the first
place. In order for true change to occur the broader legacies of the past and
theirimpact on society and not just the crimes need to be confronted. Such
fundamental reforms are essential for preventing a recurrence of violence
and ensuring real and sustainable change for the victims and survivors.

Early discussions on transitional justice did not seek to examine the root
causes of the conflict or to understand the pathways to violence. These
root causes are complex and multiple. They include competition between
groups based on the economic interests of their leaders, intergenerationally
produced hatred and fear of the ‘other, lack of trust among citizens in the
state and its institutions as well as between citizens, high levels of inequality,
militarisation, patriarchal structures and religious extremism and ethno-
nationalism. Where the root causes were brought up for discussion, such
as during the comprehensive consultations leading to the draft transitional
justice policy in Bosnia and Herzegovina, initiatives to take forward a more
comprehensive transitional justice policy were discontinued because of a
lack of political will at the state level. Similarly, even though it could have
helped uncover patterns of violence as well as the systemic root causes of
it official truth-seeking has yet to become a reality in any of the countries
of the region.

As a result, the legacy of the root causes that led to the wars of the
1990s were never properly addressed in the post-conflict period.224 The
consequences of this failure to conduct broader past-sensitive reforms
continue to undermine democratic progress and peace in the region. Over
the past three decades ethno-nationalist politicians have been a central
part of the political reconstruction of the region, even though they pursue
political agendas that foster division instead of reconciliation. In the post-
conflict period, they maintained and even increased their political, social
and economic influence in several of the countries. They also controlled the
narrative surrounding security in the region. Peace, in the limited sense of
immediate stability and the absence of war, may have been secured but this
minimalist approach has come at a cost. The logic of power sharing between
nationalists along ethnic lines has resulted in a reinforcement of clientelism
and corresponding high levels of corruption in the region, which are some
of the highest globally.225 Economic development and the incentive of
EU integration were entrusted to automatically solve these problems and
yet the fundamental question of unchanged power relationships was not
properly addressed. Corruption and loss of trust in fair opportunities are
among the key reasons why over 60% of youth does not see a future for
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themselves in the region.226

Moreover, ethnic divisions and discrimination in the region have sometimes
been entrenched in constitutions and legislation. A case in point continues
to be the Constitution of Bosnia and Herzegovina stemming from the
Dayton Peace Agreement and the electoral legislation that institutionalise
discrimination against citizens of the country who are not members of
the three constituent peoples, namely Bosniaks, Croats or Serbs. This
approach, by conceiving the interests of individuals as being based mainly
on ethnicity, “impedes the development of a wider sense of nationhood".227
Despite recurring judgments by the European Court of Human Rights and
recommendations by human rights bodies to initiate constitutional reforms
that would “change the emphasis from the equality of three constituent
peoples to a state based on the equality of citizens’,228 the provisions are
still in place.229 In North Macedonia the Ohrid Framework Agreement that
was signed to end the conflictin 2001 includes a number of rules to improve
equitable representation of ethnic communities in public service and about
the use of languages. It has been pointed out that these rules contribute to
entrenching the separation between communities in the countries rather
than reinforcing social cohesion.230

Despite years of reforms, institutions continue to be weak. Independence
of the judiciary remains one of the main rule of law challenges in the
region.231 The trust of citizens in judicial institutions is low. This is a long-
standing trend, which reflects negatively on transitional justice since it
needs institutions that are trusted and can bring forward the change.232
Unaddressed past violent practices by certain state institutions continue
to feed a culture of violence that undermines respect for human rights.
Security sector structures in the region, for example, often include in their
ranks individuals and officers who glorify war crimes and operate with
excessive violence in the context of ordinary law enforcement. There have
been reports of disproportionate use of force by Serbian police forces
in response to peaceful assemblies.233 In Montenegro there have been
numerous cases of torture by police officers.234 The extreme violence
used by Croatian law enforcement officers in the context of pushbacks of
migrants and asylum seekers has also raised concerns.235 The notion of
post-conflict security in the region has been interpreted mainly as military
security. This has contributed to preserving structures of militarisation that
are prone to violence. While some paramilitaries were disarmed at the
end of the wars of the 1990s there has been a considerable increase in the
import and production of weapons in the region in recent years.236 The
recent mass shootings in Serbia237 demonstrated the militarisation of the
society as well as the intergenerational nature of solving disputes through
violence and the use of weapons.

Chapter 3 - Negative Trends Undermining Efforts to Deal with the Past - Page 81



Leaving militarised and violent masculinities unaddressed feeds other
trends that undermine efforts to combat post-conflict impunity for gender-
based and other forms of violence. Efforts to restore the credibility of war
criminals as heroic martyrs trivialise international crimes such as genocide
and systematic sexual violence, as discussed above. The prioritisation of
reparation to veterans over conflict victims also rewards militarised and
violent masculinities. The fact that male ex-combatants have become
community leaders and politicians contributes to upholding violence as a
way of solving conflicts and to the side-lining of women from such roles. A
more constructive interpretation of security would include good education,
employment opportunities and ease of access to healthcare. In this regard,
it is notable that better inclusion of women in post-conflict reconstruction
could have widened perspectives on peacebuilding, development and
security.238

The lack of reliable institutions because of rampant corruption as well as
state capture has led to the continuation of old gendered roles or practices.
In situations where there is high unemployment and ineffective health and
educationsystemstheresponsibility of caring for the family often falls back to
women. In Kosovo, for example, only 14.4% of women are employed.239 The
imbalance of power between men and women and situations of economic
dependence are a breeding ground for gender-based and domestic
violence, which are increasing in the region.240The responses are ineffective
and impunity for such violence is widespread. Perpetrators of domestic and
sexual violence often receive lenient sentences, while the burden of proof
falls mainly on the victim. The stigma and taboo surrounding gender based
and sexual violence continues to be high throughout the region.241 This
striking phenomenon highlights the effect of rampant impunity for sexual
violence committed during the wars of the 1990s as a component of the
current violence. Domestic and gender-based violence against women in
the countries of the region should be part of a transitional justice agenda
that links the past with the present and the future.242

In a context where root causes remain unaddressed and where the status
quo of power relationships does not change it is easier to use divisive
power politics to stay in power and to maintain negative trends in society.
This illustrates the need to go beyond looking at the past narrowly in terms
of accountability for wartime crimes and to see it as a societal process that
requires various interventions.243
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Young people from Bosnia and Herzegovina and Serbia jointly participate
in an action in honour of victims of war crimes organised by the Youth
Initiative for Human Rights in Tuzla, Bosnia and Herzegovina on May

25 2019. The sign reads “Too young to remember, Determined never to
forget”. ©Youth Initiative for Human Rights



Chapter 4
The Way Forward

The worrying trends documented in the previous chapters have a strong
impact on processes to deal with the past and on the societies in the region.
It is harder to reverse these trends today than it was 10 years ago. Owning
the past has become a way to stay in power. The power that is promoted
through denial of atrocities and the glorification of war criminals is one
that promotes violence and impunity. In this context it is urgent to take
steps to counter these trends and live up to the commitment of never
again by making sure that comprehensive transitional justice processes
are implemented effectively. Four areas should be prioritised for the way
forward.

The first area of focus should be to ensure that victims and survivors are
at the centre of all processes of transitional justice, including through the
urgent realisation of their rights to justice, truth and reparations.

Second, it is essential to put emphasis on building a future where violence
is less likely to reoccur. Besides the necessary focus on building strong
and resilient rule of law institutions, attention should be paid to the
intergenerational dimension of transitional justice. In this field it is essential
to implement effective laws and strategies that will make a meaningful
contribution towards countering the denial of atrocities and revisionism of
the past.

Third, it is crucially important to strengthen political and financial support
forastrong civil society working on transitional justice. Dealing with the past
is a topic that generates activism both in younger and older generations
and these intergenerational alliances need to be built upon. Human rights
defenders are the best hope for working towards a better future based on
human rights and the rule of law in the region.

Finally, the backsliding on transitional justice needs to be addressed
strategically. The main responsibility firmly rests with the states and their
representatives in the region, who should show leadership and genuine
commitment to international human rights obligations. It is also necessary
for international partners to redouble efforts to integrate dealing with
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the past into their political dialogue and interaction with governments in
the region. Furthermore, strategic engagement on dealing with the past
should emphasise the importance of thinking and working regionally,
while at the same time refocusing action at the local level, where challenges
are concrete and solutions for reconciliation and peace need to be found.
These four areas are discussed in more detail below.

4.1 Putting victims and survivors at the centre of
transitional justice efforts

The inclusion and participation of victims and survivors in processes to deal
with the past is essential. There are no hierarchies of victims, each grave
violation of human rights counts the same. States have a legal obligation
under international law to redress past violence and a moral and political
responsibility to recognise those who have suffered harm and to rehabilitate
them as equal members of the society. With the current backsliding of
transitional justice victims and survivors of war crimes and other gross
human rights violations suffer the most. They again face the silencing and
marginalisation that keeps grievances alive and makes it impossible to
move on. The participation of and consultation with victims and survivors
need to be prioritised to ensure that their role and interests are upheld in
the processes of transitional justice in the region.

4.1.1 Redoubling efforts on war crimes prosecutions

Victims and civil society organisationsin the countries of the region continue
to demand effective war crimes prosecutions. The promise of justice is time
sensitive. Many victims are old or have died already. Yet there is still a last
chance to live up to the vision that guided the immediate aftermath of the
wars of the 1990s, namely that there should be no impunity for crimes that
shocked the conscience of humanity and to ensure that such atrocities are
not repeated. The steps required for this to happen have been identified
in numerous reports and recommendations articulated by international
organisations and human rights bodies, as demonstrated in this document.
They include urgently accelerating the processing of pending complex
cases.

This requires increasing the resources and maintaining training and
expertise of investigative and prosecution offices. Moving forward, the
implementation of existing war crimes strategies should identify and focus
on the actual needs expressed by all victims irrespective of their identity
or origin. National justice systems must be allowed to work independently
and prioritise cases involving high-level perpetrators and those bearing
responsibility for the most serious crimes. Judicial regional cooperation
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must be strengthened, particularly when it comes to assisting in the
prosecution of former high-ranking officials indicted for or convicted of
war crimes but who currently enjoy impunity. Effective and well-resourced
protection mechanisms are required to enable the safe participation of
victims and witnesses. The participation of victims and survivors in war
crimes trials, when they wish to do so, should be facilitated and supported.
This includes access to free legal aid, coverage of travel costs if required,
psychosocial services to help them deal with the trauma induced by the
proceedings and provision of alternative means for participating, including
through video conferencing, as appropriate.

Prosecutionsforpastatrocities can, if done effectively, have adeterrenteffect.
This is of increased importance today in the region from the perspective of
protecting victims' rights, not only to justice for past violations but also to
safety and the assurance of non-recurrence. There is an interplay between
resolute action to fight impunity for past atrocities and the need to reduce
the political space to stock-up ethnic hatred and discrimination and the
glorification of violence. The decrease in war crimes prosecutions in recent
years has coincided with an increase in revisionism and the glorification of
war crimes, exacerbated by the return of convicted war criminals to their
communities and their glorification. Support for war crimes prosecutions is
not only a technical matter, to be addressed through funding and capacity
building, but requires political advocacy, which is crucial in this field,
including within the EU accession process, because it helps send the right
political signal that there can be no tolerance of atrocity crimes in the past,
present or future.

It is vital that strategic communication and outreach campaigns be
implemented to explain to the public the reasons why justice for past
crimes and combatting the denial of atrocities are pillars of building
societies respectful of the rule of law and human rights. Recognising the
difficult political context, domestic courts and prosecution offices should
increase their efforts to share accurate and objective facts about ongoing
prosecution efforts, trials and judgments. This should be done in full
respect of judicial rules in order to counter disinformation and political
manipulation of war crimes prosecutions.

Beyond war crimes prosecutions, effective ways to deter incitement
to violence and the denial of atrocities should be explored, including
criminalisation and prosecution in the most serious cases, in accordance
with well-established human rights standards and practice. Taking into
consideration the impact of denial and revisionism, which includes revived
suffering inflicted on victims and divisions in society, politicians must in
order to draw a clear line with the violent past immediately refrain from
denying or downplaying genocide and war crimes and inciting hatred.
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4.1.2 Ensuring meaningful and transformative reparations for
victims and survivors

From the perspective of victims and survivors, reparations are essential
for recognising the harm they suffered. States in the region should finally
deliver on their international obligations and adopt comprehensive non-
discriminatory reparation programmes that would enable the rapid
provision of effective reparations to all victims. This should take into
consideration all possible forms of reparations, in line with the UN Basic
Principles and Guidelines. Victims and survivors do not all have the same
needs and while financial compensation is an important component so
are other forms of reparation. Because reparations can change the life of
individual victims in concrete ways they can be transformative. Harnessing
the transformative potential of reparations should be a key priority for
states in the region in the next years. To that effect, reparations should
be understood and implemented in a more comprehensive and creative
manner than has been the case so far.244 Governments in the region
should make commitments in upcoming high-level discussions on the
United Nations Sustainable Development Goals process to invest more in
reparations for victims and survivors, including in the form of rehabilitation
through psychosocial support.

Symbolic recognition through, for example, memorials or official apologies
can help combat the stigma that many victims experience. State apologies
are key to acknowledging the gravity of what happened and in influencing
a society’s perception of the victims. This is particularly important to heed in
the region as those in power fail to work for more social cohesion. In order
to count as recognition, an official apology needs to be a legally, socially
and culturally recognisable expression of authority.24> There have been a
few statements by politicians and institutions in the region acknowledging
responsibility for past human rights violations. The Council of Europe
Commissioner for Human Rights welcomed for example the official apology
extended in 2022 by the Slovenian President Borut Pahor on behalf of
the state and himself to the ‘erased’ 30 years after their removal from the
official residence registry. Other one-off examples of positive statements
over the years, most notably in Croatia and Serbia, have unfortunately not
been followed by an official culture of inclusive memorialisation honouring
all victims, which has cancelled out their value and impact. One of the
most famous examples of a political apology for past atrocities in another
post-conflict context, namely Chancellor Willy Brandt’s kneeling at the
Warsaw Memorial in 1970, marked a profound shift in West Germany'’s
understanding of the nation’s past.246 Such a ‘Willy Brandt-Moment' is still
to happen in the region.
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Another important focus to make reparations truly transformative for
victims is to address the marginalisation of survivors. Human rights
violations often exacerbate already existing marginalisation. Impunity
for these crimes further heightens the vulnerability and exposure of
victims to other stress factors, such as poverty, conflict over resources and
migration. Reparations are called transformative when they provide an
opportunity to respond to this situation by diminishing the adverse effects
of marginalisation, reversing the root causes of exclusion and integrating
victims as members of society with equal rights and opportunities.247 In
order for this to happen meaningful reparations must make a difference in
the lives of survivors and address their different needs. To identify which
reparations would be meaningful, the participation of survivors in the
design, implementation and evaluation of reparation processes is essential.
There have been efforts in the past to compare knowledge and trends on
reparations at the regional level, especially around reparations for survivors
of conflict related sexual violence.248 These efforts should be revived. There
are also important initiatives by civil society such as, for example, the
Western Balkan coalition for genocide and mass atrocity crimes prevention,
which put a more regional focus on reparation and reparative strategies.

Rehabilitation in the form of psychosocial support for victims and survivors
also needs to be increased. The needs in the region are massive. Traumatic
experiences and the resulting mental health problems can be an obstacle
to people finding the energy to rebuild their lives and to becoming active
citizens who demand their rights and mobilise for change. The need for
rehabilitation as an important form of reparation is recognised globally,
including in the 2005 UN Basic Principles and Guidelines. Unaddressed
traumas can in some cases also fuel future cycles of violence, particularly
when individual experiences become collective narratives via the
intergenerational transmission of trauma. This is why mental health and
psychosocial support has been acknowledged as an essential component
of supporting efforts to combat impunity and in making such efforts more
victim centred by putting the victims’ well-being at the forefront.249

Psychosocial approaches explicitly recognise that conflict and violence
do not only affect the individual but also social relations among families
and communities as well as within the broader society. This is crucial in
contexts of mass violence targeting large numbers of individuals and
creating collective trauma that often becomes intrinsic to group identity.
Mental health and psychosocial support should therefore also be available
in the form of collective approaches, through group or community
based psychosocial strategies that address this interaction between the
psychological and the social and aim to help build agency and resilience
to overcome the legacy of violence. There is an urgent need to increase
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capacities and resources on the issue of psychosocial support, not only
among civil society but also in public service in the region. The recent work
with survivors of conflict related sexual violence, as discussed in chapter
1, is a positive example of how a psychosocial lens can be integrated into
transitional justice processes, especially around reparations. This should be
mainstreamed in action plans prepared by governments of the region on
the topic of women, peace and security.

4.1.3 Increasing truth-seeking efforts for forgotten victims

The needs of many victims of the wars of the 1990s have not been addressed
and thesevictims areatrisk being forgotten.Victims of conflict related sexual
violence only recently became more visible in the region. There is a lack of
official strategies to consider the specific suffering, needs and concerns of
marginalised communities and how to preserve this information in existing
archives and records. Post-conflict documentation efforts in the region
often adopted a perspective that focused mainly on victims belonging to
the ethnic communities that were the main parties to the conflict. Because
they have historically been victims of exclusion and discrimination, fear
and mistrust within marginalised communities can negatively impact their
willingness to participate in documentation and transitional justice efforts.
This, for example, has been evidenced by the lack of community specific
information on violence against Roma.

Mainstream documentation and transitional justice efforts focus on
gross human rights violations and on establishing individual criminal
responsibility, which canleaveasideinformationaboutstructuralviolence (of
a socio-economic nature for example) faced by marginalised communities.
Civil society is trying to fill the gaps, most notably through the highly
successful documentation of victims killed during the wars examples cited
above. Yet responsibility for ensuring comprehensive documentation of all
violations without discrimination rests with the states. As a consequence
of this documentation gap, many victims from marginalised groups do
not receive reparations — neither individually nor collectively - or justice
through the courts and their needs remain invisible. This leaves trauma
and discrimination unaddressed and undermines redress and prevention.
Additional efforts are required in the next years to consolidate knowledge
about victimisation among those groups and to find innovative ways to
ensure that victims and survivors can participate in inclusive transitional
justice initiatives. Besides Roma, there are many other victims and survivors
who are at risk of being forgotten, including children born out of rape, the
families of disappeared persons who have not been found or identified,
the ‘erased’ who were never able to regularise their situations and forcibly
displaced persons who continue to live in limbo, among others.
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4.1.4 Effective consultation with and participation of victims
and survivors

Victim centred approaches to dealing with the past are not implemented
consistently throughout the region. Grass roots voices are not systematically
integrated and consultations are often perfunctory. Context specific
methodologies and knowledge on how to interact with victims from
minority communities, such as the Roma community, are missing. In an
overall climate of disinformation and divisive narratives the nuanced voices
of victims on their experiences and needs often go unheard.

Victim participation has been recognised as an essential component of any
transitional justice process.250 While victims and survivors in the region have
pushed for efforts to deal with the past their role in the relevant processes
has often been limited to giving evidence in trials or providing information
in documentation and truth-seeking efforts. Effective participation and
consultation strategies should be developed from the perspective of
creating agency and enabling victims to influence the design of transitional
justice processes. This would have an impact on the efficiency of the
processes and on the lives of victims and survivors. Women are leading
voices on the need to create such transformative models of justice.251

There have been some important experiences of such consultations with
victims in the region from which lessons can be learned, including in the
context of the preparation of acomprehensive transitional justice strategy in
Bosnia and Herzegovina in 2010. The latter included extensive consultation
with a broad selection of stakeholders. The resulting draft transitional
justice strategy (2013) and a detailed action plan for its implementation
included crucial suggestions around education, history teaching, gender-
sensitive approaches and memorialisation. Unfortunately, because of a lack
of political will, the strategy was never adopted and this caused frustration
and disengagement of victims from policy discussions on dealing with
the past. These lessons should be heeded in current discussions in Kosovo
around developing a transitional justice strategy. The Government of
Kosovo is currently the only one in the region that still pursues the idea of
developing a context specific comprehensive strategy for dealing with the
past based on the United Nations definition of transitional justice. This is to
be welcomed. This process should establish a central place for all victims
without discrimination and build on lessons from previous failed attempts
to prepare such a strategy.252

4.2 Contributing towards ensuring non-recurrence

In the face of worrying signs that the factors that led to violence in the
1990s are currently repeating, the goals of implementing transitional justice
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processes need to be firmly anchored to the imperative of preventing
recurrence. Beyond ensuring accountability for past atrocities, the promise
of ‘never again’is a widely recognised objective of efforts to deal with the
atrocities of the past.253

As such, transitional justice is very much a future oriented field. Since
looking back to move forward is important, the issues of education, archives
and memory become important topics for transitional justice. The next
generation should be spared from mass violence and should be allowed
to move forward with some sense of justice and empathy towards other
groups if they are to build a better and peaceful future. The added value of
a holistic approach to transitional justice that can help address structural
root causes and prevent the recurrence of violence needs to be better
understood, articulated and pursued consistently, including at the highest
political level and in official policies. Improving integrated education,
strengthening history teaching, enhancing the preservation of and access
to archives about past atrocities as well as supporting memorialisation that
counters revisionism and one-sided viewpoints should be key priorities
in this regard. It is essential to invest in the youth as agents of change by
reaching out to them specifically and relying on them extensively in the
formulation of policies in these fields, while recognising that dealing with
the past for a better future is a responsibility that rests on all members of
society.

4.2.1 Ending segregated education

The authoritiesin the region should urgently reform their education systems
in order to end the practice of separation of children from different ethnic
communities, either within schools or through mono-ethnic schools, while
at the same time ensuring access to learning in their mother tongue and
about their culture for minority children. This can be achieved by mixing
children in certain common classes and introducing a core curriculum.
Such integrated education would help children to come into contact with
each other and develop acceptance of cultural, social, religious and other
differences. It would facilitate the emergence of shared values within
diverse societies and a sense of common belonging.

Enduring activism among some of the youth in this regard is both
noteworthy and encouraging. In Bosnia and Herzegovina, for example,
Bosniak and Bosnian Croat secondary pupils from Jajce have been calling
for the abolition of the system of ‘two schools under one roof’ In 2017, as
a result of the Jajce pupils activism, supported by international partners,
the cantonal authorities revoked their decision to establish a segregated
secondary there.254 There are also some encouraging projects in some
schools in Montenegro and North Macedonia that enable children to mix
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through joint extra-curricular activities (see, for example, projects by the
Nansen dialogue network). While this gives important positive signals,
authorities across the region bear the responsibility to develop more
systemic and long-term policies to avoid separation between children from
different ethnic communities in the education system.

4.2.2 Memorialisation

Without a memory of the past there can be no right to truth, justice,
reparation or guarantees of non-recurrence. Remembering the wrongs
of the past, unequivocally condemning them and telling the truth about
history are essential elements in the promotion of and commitment to
a democratic society and human rights. Memorialisation helps foster
respect for the human rights of other groups and promotes peace, justice
and reconciliation.255 Memorialisation includes methods such as building
memorials, commemoration ceremonies, museums and history teaching.
It is a long-term process and can only be effective if it pursues the political
goal of establishing a culture of peace and democracy. Memorialisation
policies must be developed in compliance with human rights, namely
they must ensure the participation of victims, avoid hate speech and
discriminatory messages and leave no place for the denial of serious
human rights violations. State officials in the region have the responsibility
to change the one-sided and divisive way in which memory policies are
currently implemented, as discussed in chapter 3.

The private sector and businesses must also be part of the discussion. The
site of the notorious Omarska detention camp in Bosnia and Herzegovina,
for example, where, according to the ICTY, crimes against humanity were
committed continues to be used as a mining production site. Likewise,
former hotel complexes that were used as rape camps during the conflict
in Bosnia and Herzegovina are functioning as lucrative spa sites. The
responsibility of the private sector, which often works closely with political
elites, needs to be further addressed in the area of remembrance and
memorialisation. The authorities should secure ‘business or commerce free
areas’on sites where mass crimes took place, as has been recommended by
the Council of Europe Commissioner for Human Rights in other contexts.

Opportunities and innovative approaches exist in the region in the area of
commemorationand memorialisation, carried out mainly by civil society, but
theyneedsupport.ltisencouragingthatinitiativesonjointcommemorations
at the community level in Bosnia and Herzegovina have been supported
by the newly established international quartet in the country, namely the
United Nations, European Union, the Council of Europe and the OSCE. The
process of the renaming of streets in Mostar that were formerly named after
Ustasa commanders is a positive development. A similar initiative by local
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authorities in Zagreb is to be equally welcomed. It is particularly impactful
when state officials participate in joint commemorations. In October 2021,
for example, the ministers of foreign affairs of Montenegro and Croatia for
the first time jointly attended the 30th commemoration of the opening of
camp Morinj in Montenegro, where hundreds of Croatian prisoners of war
were detained and tortured. Both ministers acknowledged the suffering of
the victims and called for reconciliation.

Civil society has initiated memorialisation efforts that include different
sides and viewpoints as a way to counterbalance the one-sided and
divisive official commemoration culture. Research around the impact of
these inclusive memorialisation initiatives is encouraging.256 The Sarajevo
under Siege exhibition, for example, does not adopt an ethnic framework
but focuses on the commonality of experiences among residents and
non-residents, and on resilience.257 Research into the effective strategies
employed at the War Childhood Museum in Bosnia and Herzegovina found
that the focus on personal stories enables visitors to experience war from
the child’s perspective and to honour victims in an apolitical manner.258
Particularly remarkable are activities that are inward looking and deal with
violations of the inner-group as opposed to showing the responsibility
of the outer-groups. One example is the play The Lullaby for Mladenka,
whose author Sead Puli¢ is a former officer of the Army of the Republic
of Bosnia and Herzegovina. The play is performed by the Mostar Youth
Theatre and tells the story of 33 Croat Bosnian civilians killed by the Army
of Bosnia and Herzegovina in the village of Grabovica in September 1993,
the oldest of whom was 87 years old and the youngest just 4 years of age.
In Kosovo too, there have been notable efforts by civil society to promote
inclusive memorialisation practices. One example is the ‘Virtual Museum of
Refugees’ which compiles personal narratives of individuals from various
ethnic groups who share their experiences as they were displaced as a
consequence of the war in Kosovo.

Ultimately, in addition to adopting official policies of memorialisation in
compliance with international standards, national authorities in the region
have a responsibility to provide adequate support and resources for these
initiatives to flourish.

4.2.3 Investing in history teaching as a bridge between the
past and a better future

History education is an important factor of change and a widely recognised
tool for transitional justice today. The Council of Europe has articulated
relevant standards and principles in the field of history teaching in
general259 as well as regarding teaching history in post-conflict situations,
including the Parliamentary Assembly of the Council of Europe 2009
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Recommendation 1880 on History teaching in conflict and post-conflict
areas and the Committee of Ministers’Recommendation CM/Rec(2011)6 on
intercultural dialogue and the image of the‘other’in history teaching. These
should guide the way forward. The obstacles surrounding history teaching
in the region have been identified (see chapter 3) and the authorities
should take steps to reform current practices and implement international
standards in this field.

The recent OSCE study mentioned above on history teaching materials
regarding the period 1992-1995 in Bosnia and Herzegovina articulates how
the Council of Europe standards on history teaching should be implemented
when teaching about the violent past. According to the study, this includes
moving away from the current dominant narrative of ‘monumental’
history, which presents some historic events or figures in an unquestioned
manner, to that of the narrative of ‘critical’ history, which presents multiple
perspectives of the wars and develops the pupils’ critical thinking and
willingness to question the actions and narratives of members of one’s
own people. It is also important to develop flexible curricula throughout
the region that equip young people with a foundation of knowledge and
skills as well as the disposition necessary to engage in democratic discourse
beyond the confines of the history classroom and school.

An important area of work is to strengthen the competency of teachers.
History teachers should be trained specifically to teach the history of the
1990s, as it is one of the most controversial and sensitive periods in the
region today. The training should focus on cognitive and emotional aspects
of both teaching and learning sensitive history. A collaborative effort of
education authorities and historians in the different countries is vital for
discussing the role and purpose of the history subject in schools as well as
for engaging the legacies of the past in a sensitive and nuanced manner.
The goal is not to have one narrative and one joint textbook. Rather, the
aim is for the education authorities to adopt approaches whereby critical
thinking is encouraged and multiple perspectives are introduced. It is also
essential to increase learning and discussions in schools about judicially
established facts, including about the work and judgments of the ICTY.260
Such an approach can foster mutual understanding and respect and help
nurture democratic culture and participation. This approach could have a
profound impact on youth and ultimately have a much needed positive
impact on society as a whole.

Beyond the teaching on the wars of the 1990s, which continues to be highly
sensitive, governments in the region should proactively look for entry
points that present similarities but are less emotionally difficult in order to
start developing the culture described above regarding history teaching.
While still sensitive, one possible area is teaching about the Holocaust
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and other atrocities committed during the Second World War. History
teaching on these topics should elucidate the build-up to the atrocities
and demonstrate the tragic consequences of structured and widespread
violence. Recent public debates in Croatia on the Ustasa regime that looked
at the nature of a system that was built on valuing violence against other
groups in order to get promoted constitute important reflections that can
spark critical thinking within one’s own group. This should be replicated
elsewhere in the region.

Given the difficulties associated with changing official curricula and
education systems, many analysts have pointed out the importance of also
investing in informal spaces where some history education can take place
(student exchange programmes, youth and community groups, sports
associations and others). There are multiple worthwhile non-state projects
in the region, some of which are mentioned in chapter 1. Some initiatives
focus on regional cooperation among youth, which is particularly valuable.
The Regional Youth Cooperation Office (RYCO) or the Youth Initiative for
Human Rights, which was founded in 2003 and has offices throughout
the region, have the initiative, capacity and enthusiasm to take on work
that requires multiple perspectives and shared narratives that the official
education system currently fails to convey.

Exchanges among students and academics in the region should be further
facilitated.The Centre for Democracy and Reconciliationin Southeast Europe
(CDRSEE) has gathered historians and experts from the region to develop
innovative history schoolbooks that include multiple perspectives as part
of the effort to encourage better history teaching in the region.261 Many
civil society organisations in the region are engaging in storytelling aimed
at countering the one-sided and exclusive narratives about what happened
in the past. Narratives represent a key strategic peacebuilding tool that
warrants further attention when narrative complexity is understood as a
fundamental condition of post-conflict resilience and rehabilitation.262 A
good example of a creative storytelling strategy is the initiative ‘Ordinary
Heroes, a documentary series of the Post Conflict Research Centre in Bosnia
and Herzegovina. It depicts real life stories of people who rescued other
people during the war, often putting themselves in danger. It has proven
successful especially in attracting younger generations and persons from
divided communities.263 The use of arts and culture in this field is also
particularly useful. This important work requires political support from the
authorities in order to lead to tangible change in the societies of the region.

Cooperation between the education authorities from the member states
of the Council of Europe Observatory on History teaching in Europe (OHTE)
is also a significant development when it comes to history teaching. The
Observatory plays a pivotal role in this context by bringing disparate
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historical perspectives to the fore. The primary objectiveis to foster dialogue,
facilitate mutual agreements, and contribute to peaceful relations among
member states. Membership of the countries in the region not yet part of
the Observatory should be further considered.264

4.2.4 Preserving archives and making them accessible to
processes of dealing with the past

In the years to come, more attention should be devoted to promoting
the preservation and accessibility of existing archives that are relevant to
transitional justice processes, including state and military archives, judicial
archives, the archives of international institutions and of civil society. Specific
focus should be given to improving access to these archives for journalists,
human rights defenders and the general public. National authorities
should develop good archival policies in line with international standards,
such as those reflected in the Council of Europe 2000 Recommendation
CM2000(13) of the Committee of Ministers on a European Policy on Access
to Archives, the OHCHR Rule of law tool on archives, the Tshwane Principles
on national security and the right to information and the 2015 Set of
general recommendations for truth commissions and archives developed
by the UN Special Rapporteur on truth, justice, reparations and guarantees
of non-recurrence.

Inthis regard, itisimportant to stress that when it comes to archives relevant
to gross human rights violations, the information “may not be denied to
the public on grounds of national security unless the restriction is in full
compliance with international human rights law”.265 As mentioned above,
archives can be particularly relevant in the search for missing persons and
should urgently be made accessible to that effect. Freedom of information
acts should be complied in relation to requests and inquires dealing with
a serious human rights violations of the past. In Serbia the Humanitarian
Law Centre has thoroughly documented the resistance of the national
authorities to opening archives and to replying to freedom of information
requests related to dealing with the past. A request for information on, for
example, how many persons indicted for war crimes are still serving in the
police or in the army was denied and subsequently ignored, despite the
Serbian Commissioner for Information of Public Importance and Personal
Data Protection having overturned the authorities’ decision.266 Regional
journalist networks also complain about the prevalent ‘silence of the
administrations’in response to their freedom of information requests.267

There are some positive examples of cooperation around access to archives,
such as between the Srebrenica Memorial Centre and the Bosnian State
Court. Initiatives pertaining to archives by civil society should be funded and
actively supported. Efforts to, for example, digitalise available information
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and records should be promoted.268 The issue not only covers access to
information but also how to manage the stark increase in information
and data online. Developing standards on digital archiving is important,
especially concerning the protection of the dignity of victims and survivors
and personal data rights in relation to the documentation, preservation
and use of data. The issue of moving digital, both in terms of preserving and
making accessible existing records and information in archives, and utilising
the digital space for civil activism linked to dealing with the past will remain
a key area of work within transitional justice in the years to come.269 This
digital work is part of the civic space and the respective governments are
required to provide conducive environments so that this important work
can continue, including by suppressing disinformation.

Preserving the archives of the ICTY and IRMCT is key for future generations.
The archives are a common heritage preserving the history of the region
and are vital not only for historical research and solving remaining cases
of missing persons but also for combatting the denial of atrocities.270
They include an extensive video archive of court proceedings, including
testimonies of survivors. They also include information about political,
military and civilian structures that show “how the violence was planned,
instigated and implemented” which is of value to historians.27! An initiative
of note is the agreement concluded between the IRMCT and the ICRC that
allows the ICRC to go through the ICTY and IRMCT archives for the purpose
of identifying information that may be of use in the search for further mass
graves and missing persons.272 At the time of writing, the work based on this
agreement had led to 300 missing persons being located and identified. The
archives are currently managed by the IRMCT in The Hague. Public judicial
records and archives are available online, while access to public records
with no digital equivalent can be requested. Judicial records containing
confidential information and the archives of the Office of the Prosecutor
are not available to the public.273 Given the importance of the information
in their possession for local memory and other processes, it is essential
that international and hybridised criminal courts periodically review the
classification of information, including the archives of their prosecution
offices, with the goal of releasing as much information as possible without,
of course, jeopardising the safety of victims and witnesses.

Finally, it is important to initiate discussions about archives and epistemic
injustice. In the coming years, this should entail an examination of how
archives, including databases that have been built over the years, can
avoid discriminatory outcomes and the perpetuation of bias concerning
marginalised and ‘forgotten’ victims. Wider narratives about life before,
during and after the wars of the 1990s directed at more structural issues
that have led to violence and impunity are also under-represented in

Page 98 - Dealing with the Past for a Better Future



existing archival work. This may require specific efforts to collect additional
information and complement existing archives, which is why efforts to
collect oral histories, like those of the Memorial Centre in Srebrenica, are an
important way forward.

4.3 Creating an environment conducive to human
rights defenders

The critical role of human rights defenders and victims’ groups in dealing
with the past has been highlighted throughout this Issue Paper. In the
way forward, it will continue to be of utmost importance to bolster these
courageous and persistent voices that have stood by a principled vision
of dealing with the past based on human rights and the rule of law. The
region can be proud of still having an active and sophisticated civil society
that works on dealing with the past almost three decades after the wars.
There are strong youth networks as well as new forms of activism that use
modern technology to promote non-divisive memorialisation. Activists also
creatively link dealing with the past with art and culture. It is important to
capitalise on these opportunities, while addressing the increasingly hostile
environment discussed in chapter 3.

National authorities in the region should commit unequivocally to
fostering diverse and vibrant civic participation in public affairs, to creating
an environment that is conducive to the functioning of civil society
organisations and to upholding the human rights of activists. In this regard,
it is critical that political decision makers and authorities effectively tackle
judicial harassment, condemn stigmatising comments made by politicians
and others and refrain from adopting legislation that is harmful to the
independent work of NGOs. As discussed below, other areas related to
strengthening civil society in the region deserve attention.

Genuine consultation with and access to policymakers: National
authorities in the region should ensure that civil society working on dealing
with the past is consulted and has access to policy decision-making fora,
including in the areas of prevention and security, drawing on the Council
of Europe Guidelines for civil participation in political decision-making.
In particular they should facilitate regular exchanges of views with civil
society networks, such as RECOM and the civil society Coalition on Atrocity
Prevention, to discuss progress on topical issues in the field of transitional
justice. These networks are important because they bring in comparative
experience and constitute platforms for coordination and mutual support
among organisations, thus helping to prevent the fragmentation of civil
society. Actively supporting structured processes for working with civil
society would notonly assist in consolidating and strengthening the voice of
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civil society but would also enhance the efficiency and legitimacy of the rule
of law institutions engaged in such processes. Civil society organisations in
Bosnia and Herzegovina, such as TRIAL International, for example, provide
ongoing training and conduct advisory work with prosecutors’ offices to
ensure the application of victim-sensitive approaches.

Enhancing sustainable resources: Civil society in the region relies to a
great extent on support from external donors. The long-term vision for the
region should be that adequate support will stem from the respective states,
but this is not happening. Moreover, the organisation of project funding by
donors, characterised by short cycles and highly cumbersome application
and reporting requirements, has failed to strengthen civil society and has
failed to more consistently reach the grass roots level. The aim should be to
support a strong and vibrant civil society sector in continuing to address
the issue of dealing with the past, namely empowered to formulate their
priorities without needing to respond to agendas that are imposed because
of funding or political pressure.

Supporting the work on prevention: It is clear that the governments
of the region bear the primary responsibility for preventing violence and
human rights violations and should act on this responsibility. Yet the lack
of state action in this area has pushed many civil society organisations to
expand beyond their more traditional work on transitional justice and to
fulfilimportant functions in implementing strategies related to guarantees
of non-recurrence. As mentioned previously, this work includes facilitating
psychosocial support, supporting reconciliation and trust building efforts,
including in areas such as memorialisation and interreligious dialogue,
and informal history teaching efforts. Civil society organisations have
gained the trust of many sections of society in the region and this work
is worthy of support aimed at making it sustainable. However, this should
not impede important functions of civil society in relation to transitional
justice processes, namely advocacy towards national authorities and acting
as watchdogs and monitors.

Making psychosocial assistance available: Civil society activists and NGO
staff working with victims and survivors of gross human rights violations
often experience so-called vicarious trauma. Documentation efforts related
to past atrocities involve visioning and listening to harrowing accounts and
images of human suffering. Other human rights defenders working on
transitional justice suffer mental health problems as a result of their human
rights activism and the associated harassment, both offline and online,
smear campaigns and hate speech.To enable them to continue their crucial
work on dealing with the past and combating impunity, it is essential to take
measures to make the harassment stop, while at the same time ensuring
that human rights defenders benefit from mental health and psychosocial
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support. Besides the offer of therapy, this should include strategies to
sensitise society at large through the media and public education about
the important work conducted by civil society.

4.4 The need for regional strategies and for
local action

Dealing with the past is a regional issue in the former Yugoslavia not only
because of its history and the fact that serious crimes were committed
and orchestrated across borders but because regional cooperation is still
essential today if justice responses are to be effective, whether in the area
of the prosecution of war crimes, the search for the missing persons or
in respect to reparations. Yet while there have been good experiences of
regional cooperation the willingness among the governments currently in
place to work regionally on transitional justice processes has diminished.

Additional challenges with a regional dimension have emerged and
are impacting the success of efforts to deal with the past. These include
radicalisation, the denial and the glorification of war crimes, militarisation
and disinformation about the past. Given that the backlash against
transitional justice is a regional phenomenon, there is a correlative need for
a regional response. At the same time, there is now a better understanding
that effective change must happen locally. Focusing on the grass roots
level is a good way to find lasting solutions and to identify the needs and
aspirations of people, especially of victims and survivors. While working
bottom-up by connecting the local and the region level it is important to
keep the bigger picture in mind, namely the broader vision of democracy
and rule of law to which dealing with the past can contribute.

4.4.1 Follow-up on recommendations by multilateral bodies

International organisations and human rights monitoring bodies have built
a repository of recommendations to improve the processes of dealing with
the past in the region, looking both at country specific needs and at the
actions required at the regional level. There is a dire need to systematically
follow-up on these recommendations through existing political and
diplomatic forums, such as in the context of EU accession summits,
meetings of the Berlin Process, Permanent Council meetings of the OSCE,
the Universal Periodic Review process, Security Council meetings, visits of
high-level United Nations officials and special rapporteurs, the Agenda
2030/Sustainable Development Goals process and within the Council of
Europe framework.

It is essential that international partners maintain clear messages about
the importance of dealing with the past in their interactions with states
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in the region and follow-up on previously formulated recommendations.
States in the region should develop action plans on transitional justice,
similar to those that exist in other areas, that identify entry points and
opportunities for advancing initiatives to deal with the past, based on
previous recommendations and by monitoring relevant actors. These
transitional justice action plans should include pressing topics such
as victim participation and reparations, strengthening of civil society,
education, access to archives, memorialisation policies, tackling hate
speech and radicalisation and improving monitoring mechanisms on
transitional justice processes. Such action plans would help better evaluate
progress throughout the region and identify transitional justice related
benchmarks and baselines as part of the EU accession process. They should
be grounded on Council of Europe standards and principles in the areas of
education, history teaching, justice reform and combatting hate speech and
intolerance. These are crucially important for a future oriented approach
towards dealing with the past and should be aimed at contributing towards
prevention.

4.4.2 Strengthen regional coordination and increase
local action

Regional approaches to dealing with the past are necessary in the region
because the countries concerned share a common history and because
actions and narratives in one country can have significant impact in the
others. The countries of the region must urgently prioritise coordination on
war crimes prosecutions and the search for missing persons and on regional
truth-seeking efforts that are victim centred. Other regional coordination
activities in the field of transitional justice by civil society, historians and
archivists should be promoted and adequately supported and resourced.
Participation in such regional coordination activities should take place and
be encouraged on the basis of the relevance of the issues considered and
not be impeded by the fact that certain countries of the region are now
members of the EU. As mentioned above, for example, it is unfortunate,
given the relevance of developments in Croatia, that participation by
Croatian NGOs in regional activities related to dealing with the past has
become problematic because EU funding rules are different for projects
involving non-EU member states.

Work on history research and teaching would, for example, also benefit
from the involvement of all countries that were previously part of the
Socialist Federal Republic of Yugoslavia. Research has found that regional
debates among civil society organisations are more restorative than those
led at the national level.274 The potential of harnessing the National Human
Rights Institutions’ contribution to transitional justice processes through
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increased regional cooperation should also be explored. National Human
Rights Institutions could exchange on their respective experiences of
monitoring processes of dealing with the past, making recommendations
to national authorities and cooperating with civil society, most notably in
relation to fields that are relevant to prevention.

There is growing consensus among scholars and practitioners that in order
to foster meaningful change transitional justice must extend beyond trials
(the dominant mechanism in the region) and be more firmly anchored in
affected communities through alternative sites, safe spaces and modes of
engagement.2’5 As the recently revised UN Secretary General Guidance
Note on Transitional Justice highlights, change has to respect the need for
transitional justice to be victim centred (in away that brings realand tangible
change to them) and to foster broad community ownership. In addition to
bringing people into transitional justice processes, with a focus on those
traditionally excluded and marginalised, governments in the region should
place the issue of inclusivity on the public agenda and build more inclusive
institutions for the future. Today, this requires a transgenerational lens that
harnesses the potential of children and youth and takes into account the
challenges encountered by minority groups and communities.

Reconciliation initiatives in the region at the grass roots level lack robust
evaluation,whiletheevidencebaseisfragmentedandsuffersfromashortage
of studies in specific areas (e.g., arts, heritage and alternative forms of truth-
telling).276 More work on research and evaluation is encouraged along with
the development of methodologies on how to better integrate grass roots
voices into policy and decision-making. In Bosnia and Herzegovina there
have been some small but important initiatives at the community level on
joint commemorations and such efforts should be established officially and
amplified. Some families of victims have, for example, for years participated
in efforts to jointly commemorate victims, regardless of ethnicity, including
on the International Day of the Victims of Enforced Disappearances.277
In the current context of war criminals returning to the region after they
have served their sentences there is a need to work at the grass roots and
community level to support victims and witnesses that have testified at the
ICTY, taking into account their protection needs.

As highlighted in this Issue Paper, there are huge psychosocial needs among
victims and survivors in different communities throughout the region and
this is an area where states in the region need to invest more resources. In
Kosovo UNMIK recently launched an important pilot project linking grass
roots knowledge/expertise with official health providers through training
by signing a memorandum of understanding with the Kosovo Ministry of
Health.
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The role of civil society in supporting transitional justice at the local level
is essential in this regard. Grass roots activism can play an important role
in counterbalancing existing structural challenges at the institutional and
societal level that undermine progress in dealing with the past, such as
growing revisionism, through joint activism that crosses ethnic lines. The
regional work of the Youth Initiative for Human Rights that connects youth
activists working on dealing with the past from various countries is to be
commended as it links the issue of transitional justice directly to the local
level. At the same time, support in terms of funding and capacity building of
civil society at the grass roots level is very irregular and represents a major
challenge. Yet it is encouraging that the EU and other donors have recently
started to support work on transitional justice at the grass roots level. This
involves, for example, work in the area of documenting victimisation in the
past and capacity building of youth at the grass roots level. Monitoring
of progress in the field of transitional justice should seek to include the
perspectives of grass roots organisations.

Page 104 - Dealing with the Past for a Better Future



Endnotes

United Nations, Report of the Secretary General on the Rule of Law and Transitional
Justice in conflict and post-conflict societies, S/2004/616, 2004.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees
of non-recurrence, “Accountability: Prosecuting and punishing gross violations of
human rights and serious violations of international humanitarian law in the context
of transitional justice processes”, Doc. A/HRC/48/60, 9 July 2021; see also ICRC, Practice
relating to Regle 158 - prosecution of War Crimes.

ICTY, Key Figures of the Cases, 2021.

ICTY, Statute of the International Tribunal for the Prosecution of Persons Responsible
for Serious Violations of International Humanitarian Law Committed in the Territory of
the Former Yugoslavia since 1991, 25 May 1993.

The International Residual Mechanism for Criminal Tribunals, Progress Report,
$/2022/866, 17 November 2022, para. 10.

See, for example, IRMCT, Assessing the Legacy of the ICTY, 23-24 February 2010;
IRMCT, ICTY Legacy Dialogues, 2016-2017; Steinberg R., Assessing the Legacy of the
ICTY, Hardback Online Publication, 2011; Oosterveld V., The Legacy of the ICTY and
ICTR on Sexual and Gender-Based Violence, 2019, and Sterio M., Scharf M., The legacy
of ad hoc tribunals in international criminal law: assessing the ICTY’s and the ICTR’s
most significant legal accomplishments, in Sterio M., Scharf M., The Legacy of ad hoc
Tribunals in International Criminal Law, Cambridge University Press, 2019; Stahn C,,
Agius C., Brammertz S. Rohan C,, Legacies of the International Criminal Tribunal for the
former Yugoslavia: a Multidisciplinary Approach, Oxford University Press, 2020; Skrbi¢
A., The legacy of the International Criminal Tribunal for the former Yugoslavia, SEER:
Journal for Labour and Social Affairs in Eastern Europe, 2015.

See Sterio M., Scharf M., ibid.
OSCE, War Crimes Case Processing in Bosnia and Herzegovina (2004-2021), 2022.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence, Report from the visit to Croatia, A/HRC/51/34/Add.1, July 2022.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees
of non-recurrence, Preliminary Observations from the visit to Serbia and Kosovo,
December 2022; Council of Europe Commissioner for Human Rights, Report following
the visit to Serbia from 13-17 March 2023, 2023.

See Humanitarian Law Centre Kosovo, 2022 Annual report together with previous
annual reports, 2022.

Human Rights Action, Implementation of the War Crimes Investigation Strategy of the
State Prosecutor’s Office of Montenegro (2015-2021), 2021, p. 5.

In 2003, Croatia created four specialised war crimes chambers and special police
departments in the county courts of Osijek, Rijeka, Split and Zagreb, along with
specialised war crimes sections in the relevant state attorney’s offices. In 2003,

Page 105


https://documents-dds-ny.un.org/doc/UNDOC/GEN/N04/395/29/PDF/N0439529.pdf?OpenElement
https://www.ohchr.org/en/documents/thematic-reports/ahrc4860-accountability-prosecuting-and-punishing-gross-violations-human
https://ihl-databases.icrc.org/fr/customary-ihl/v2/rule158
https://ihl-databases.icrc.org/fr/customary-ihl/v2/rule158
https://www.icty.org/en/cases/key-figures-cases
https://ihl-databases.icrc.org/assets/treaties/555-IHL-88-EN.pdf
https://ihl-databases.icrc.org/assets/treaties/555-IHL-88-EN.pdf
https://ihl-databases.icrc.org/assets/treaties/555-IHL-88-EN.pdf
https://www.irmct.org/sites/default/files/documents/221117-progress-report-s-2022-866-en.pdf
https://www.icty.org/en/features/legacy-conferences/international-conference-2010/background-paper
https://www.icty.org/en/features/icty-legacy-dialogues
https://brill.com/edcollbook/title/18788
https://brill.com/edcollbook/title/18788
https://www.cambridge.org/core/books/abs/legacy-of-ad-hoc-tribunals-in-international-criminal-law/legacy-of-the-icty-and-ictr-on-sexual-and-genderbased-violence/900D019CAF5EFDA883DD27FE8342B4FA
https://www.cambridge.org/core/books/abs/legacy-of-ad-hoc-tribunals-in-international-criminal-law/legacy-of-the-icty-and-ictr-on-sexual-and-genderbased-violence/900D019CAF5EFDA883DD27FE8342B4FA
https://www.cambridge.org/core/books/abs/legacy-of-ad-hoc-tribunals-in-international-criminal-law/legacy-of-ad-hoc-tribunals-in-international-criminal-law/4035A0E9827060E53AE4964EFC1429D4
https://www.cambridge.org/core/books/abs/legacy-of-ad-hoc-tribunals-in-international-criminal-law/legacy-of-ad-hoc-tribunals-in-international-criminal-law/4035A0E9827060E53AE4964EFC1429D4
https://www.cambridge.org/core/books/abs/legacy-of-ad-hoc-tribunals-in-international-criminal-law/legacy-of-ad-hoc-tribunals-in-international-criminal-law/4035A0E9827060E53AE4964EFC1429D4
https://www.cambridge.org/core/books/the-legacy-of-ad-hoc-tribunals-in-international-criminal-law/4CFCE4E7C5A01915B0102A3D8CBBFEBA
https://www.cambridge.org/core/books/the-legacy-of-ad-hoc-tribunals-in-international-criminal-law/4CFCE4E7C5A01915B0102A3D8CBBFEBA
https://academic.oup.com/book/33759
https://academic.oup.com/book/33759
https://www.jstor.org/stable/26379815
https://www.osce.org/files/f/documents/d/1/494881_0.pdf
https://www.ohchr.org/en/documents/country-reports/ahrc5134add1-visit-croatia-report-special-rapporteur-promotion-truth
https://www.ohchr.org/sites/default/files/documents/issues/truth/statements/2022-12-02/20121202-eom-statement-serbia-kosovo-sr-truth.pdf
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://hlc-kosovo.org/storage/app/media/Kosovo%20report%202022%20ALB%20SRB%20ENG.pdf
https://www.hraction.org/2021/07/03/implementation-of-the-war-crimes-investigation-strategy-of-the-state-prosecutors-office-of-montenegro-2015-2021/?lang=en
https://www.hraction.org/2021/07/03/implementation-of-the-war-crimes-investigation-strategy-of-the-state-prosecutors-office-of-montenegro-2015-2021/?lang=en

16.
17.

20.

21.

22.

23.

24,

25.

26.

27.

28.

Serbia also established a War Crimes Chamber in the Higher Court in Belgrade and
a War Crimes Prosecutor’s Office. In 2005, a special War Crimes Chamber began work
at the State Court of Bosnia and Herzegovina and a specialised section dealing with
war crimes was established in the State Prosecutor’s Office. In 2008, the Department
for the Suppression of Organised Crime, Corruption, Terrorism and War Crimes was
established under the Supreme State Prosecutor in Montenegro. See, for example,
Council of Europe Commissioner for Human Rights Report following the visit to Croatia
from 25 to 29 April 2016, 2016, p.8; Report following the visit to Montenegro from 17
to 20 March 2014, 2014, pp. 6-7; Report following the visit to Bosnia and Herzegovina
from 27 to 30 November 2010, 2011, pp. 26-27; Report following the visit to Serbia
from 16 to 20 March 2015, 2015, p. 5.

See Perriello T. and Wierda M., International Centre for Transitional Justice, Lessons
from the Deployment of International Judges and Prosecutors in Kosovo, 2006.

Council of Europe Commissioner for Human Rights, Memorandum on the mission to
Kosovo from 30 May to 3 June 2022, 2022, para. 28; Council of Europe Commissioner
for Human Rights, Memorandum on the mission to Kosovo from 5 to 9 January 2017,
para. 17.

Human Rights Advisory Panel, History and Legacy Kosovo, 2007-2016, June 2016.

See, for example, ICTJ, The War Crimes Chamber in Bosnia and Herzegovina: From
Hybrid to Domestic Court | International Centre for Transitional Justice, 2008; Human
Rights Watch, Bosnia: Key Lessons From War Crimes Prosecutions, 2012.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence, Report from the visit to Bosnia and Herzegovina, 2022, para. 40.

International Commission on Missing Persons, Missing Persons from the conflicts of
the 1990s in the former Yugoslavia and their aftermath - A Stocktaking: Bosnia and
Herzegovina, Croatia, Kosovo, 2021.

Bosnia and Herzegovina ratified in 2012, Croatia in 2022, Montenegro in 2011, Serbia in
2011, and Slovenia in 2021.

Bosnia and Herzegovina in 2004, at the time it was the first country in the world to
adopt such a law, Kosovo in 2011 and Croatia in 2019, in Serbia a draft law on missing
persons is currently under preparation. See Council of Europe Commissioner for
Human Rights, Report following the visit to Serbia from 13 to 17 March 2023, 2023.

ICMP, Bosnia and Herzegovina - Missing persons from the armed conflicts of the 1990s:
A Stocktaking, 2014.

Parsons T., ICMP and Elsevier, Large scale DNA identification: The ICMP experience,
2019.

ICMP, Bosnia and Herzegovina - Missing persons from the armed conflicts of the 1990s:
A Stocktaking, 2014.

“Civil society as a Key Factor in Reconciliation’, in Aspen Institute, Supporting
Reconciliation Processes in the Western Balkans, 2021.

See for example, TRIAL project on Bosnia and Herzegovina. Available at https://
trialinternational.org/countries-post/bosnia-herzegovina/.

See for example, Kosovo Specialist Chambers, “KSC welcomes 15 NGOs from Kosovo
and Serbia”, 2019.

For example, Study trip to Dubrovnik organised by the Youth Initiative in Montenegro
as part of the No Impunity for the Past project; the Bosnian theatre play ‘Uspavanka
za Mladenku’ (Lullaby for Mladenka), a play based on the war crime committed in the
village of Grabovica (BiH) by the members of the Bosniak Army against Croat civilians;
the regional platform ‘Dealing with the Past’ that works on collecting information

Page 106 - Dealing with the Past for a Better Future


https://wcd.coe.int/ViewDoc.jsp?Ref=CommDH(2016)31&Language=lanEnglish
https://wcd.coe.int/ViewDoc.jsp?id=2202711&Site=COE
https://wcd.coe.int/wcd/ViewDoc.jsp?id=1766837&Site=CommDH&BackColorInternet=FEC65B&BackColorIntranet=FEC65B&BackColorLogged=FFC679
https://wcd.coe.int/ViewDoc.jsp?Ref=CommDH(2015)14&Language=lanEnglish&Ver=original&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383
https://www.ictj.org/sites/default/files/ICTJ-FormerYugoslavia-Courts-Study-2006-English_0.pdf
https://www.ictj.org/sites/default/files/ICTJ-FormerYugoslavia-Courts-Study-2006-English_0.pdf
https://www.coe.int/en/web/commissioner/-/kosovo-address-shortcomings-in-the-field-of-transitional-justice-and-social-cohesion-freedom-of-the-media-and-women-s-rights-and-gender-equality
http://rm.coe.int/memorandum-following-the-commissioner-s-mission-to-kosovo-from-5-to-9-/16807ba832
https://unmik.unmissions.org/sites/default/files/hrap_final_report_final_version_30_june_2016.pdf
https://www.ictj.org/publication/war-crimes-chamber-bosnia-and-herzegovina-hybrid-domestic-court
https://www.ictj.org/publication/war-crimes-chamber-bosnia-and-herzegovina-hybrid-domestic-court
https://www.hrw.org/news/2012/03/12/bosnia-key-lessons-war-crimes-prosecutions
https://www.ohchr.org/en/documents/country-reports/ahrc5134add2-visit-bosnia-and-herzegovina-report-special-rapporteur
https://www.icmp.int/wp-content/uploads/2022/11/Stocktaking-Report-E-Copy-WITH-MATERIALS.pdf
https://www.icmp.int/wp-content/uploads/2022/11/Stocktaking-Report-E-Copy-WITH-MATERIALS.pdf
https://www.icmp.int/wp-content/uploads/2022/11/Stocktaking-Report-E-Copy-WITH-MATERIALS.pdf
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://www.icmp.int/wp-content/uploads/2014/12/StocktakingReport_ENG_web.pdf
https://www.icmp.int/wp-content/uploads/2014/12/StocktakingReport_ENG_web.pdf
https://www.icmp.int/wp-content/uploads/2018/11/1-s2.0-S1872497318304198-main.pdf
https://www.icmp.int/wp-content/uploads/2014/12/StocktakingReport_ENG_web.pdf
https://www.icmp.int/wp-content/uploads/2014/12/StocktakingReport_ENG_web.pdf
https://www.aspeninstitute.de/wp-content/uploads/2021-Supporting-Reconciliation-Processes-in-the-Western-Balkans.pdf
https://www.aspeninstitute.de/wp-content/uploads/2021-Supporting-Reconciliation-Processes-in-the-Western-Balkans.pdf
https://trialinternational.org/countries-post/bosnia-herzegovina/
https://trialinternational.org/countries-post/bosnia-herzegovina/
http://www.yihr.me/eng/2020/11/07/study-visit-to-dubrovnik/
https://dwp-balkan.org/

29.

30.

31.

32.

33.

34.

35.
36.

37.

38.
39.

40.
41.

42.

43.

44,

45.

46.

47.

48.

49.

about various organisations, individuals, initiatives and projects implemented in the
Western Balkans region in the field of dealing with the past, victim recognition, conflict
prevention and peacebuilding.

European Parliamentary Research Service, Briefing: Reconciliation in the Western
Balkans, the difficulty of emulating the EU model, 2019.

Dobbels M., College of Europe, Serbia and the ICTY: How Effective Is EU Conditionality?,
20009.

For example, ICTY, Support from European Union to the ICTY, 2000; UNDP Croatia,
Development of a Witness and Victim Support System, 2015; UNDP Bosnia, Support to
Processing of War Crimes Cases in BiH, 2009.

European Union, 2022 Communication on EU Enlargement Policy, 2022.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence, Report from the visit to Croatia, A/HRC/51/34/Add.1, July 2022.

Parliamentary Assembly of the Council of Europe, Resolution (1670) on Sexual violence
against women in armed conflict, 29 May 2009, para. 6.

United Nations, Doc. S/1994/674 27 May 1994.

Regional Women'’s Lobby for Peace Security and Justice in South-East Europe, Letter to
the UN Secretary-General seeking international justice for women survivors of sexual
violence during the wars in Kosovo, Bosnia and Herzegovina and Croatia, 2018; Balkan
Transitional Justice, Croatia Failing Victims of Wartime Sexual Violence: NGOs, 2023.
The Kosova Rehabilitation Centre for Victims of Torture (KRCT), Documenting crimes of
sexual violence during the war in Kosovo; Zeidler K., The End of Silencing? Dealing with
Sexualized Violence in the Context of the Kosovo Conflict (1998/99-2019), Journal of
Comparative Southeast European Studies, 2022.

ICTY. Available at www.icty.org/en/features/crimes-sexual-violence/in-numbers.

See OSCE, Towards Justice for Survivors of Conflict-Related Sexual Violence in Bosnia
and Herzegovina: Progress before Courts in BiH 2014-2016, 2016.

Balkan Insight, OSCE: Bosnia Boosts Wartime Sexual Violence Prosecutions, 2017.

TRIAL, The fight for justice knows no borders: 29 years after war crimes were committed
in Foca, a suspect is arrested and charged in Montenegro, 2022.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees
of non-recurrence, Report on gender perspective in transitional justice processes, July
2020.

Clark, Transitional justice as recognition: An analysis of the women'’s court in Sarajevo,
The International Journal of Transitional Justice, 10(1), 2016, pp. 67-87.

Kurze, #WarCrimes #PostConflictJustice #Balkans: Youth, performance activism and the
politics of memory, The International Journal of Transitional Justice, 10(3), 2016, pp.
451-470.

Krasniqi V., Sokoli¢ I. and Kostovicova D., Skirts as flags: Transitional justice, gender and
everyday nationalism in Kosovo, Nations and nationalism, 26(2), 2020, pp. 461-476.

Council of Europe Commissioner for Human Rights, Op-ed: De-escalate Bosnia and
Herzegovina - before it is too late, 2021.

Address by the Prosecutor of the International Residual Mechanism for Criminal
Tribunals to the UN Security Council, December 2022.

OSCE, A race against time: successes and challenges in the implementation of the
National War Crimes Processing Strategy of Bosnia and Herzegovina, June 2022.

Humanitarian Law Center, Report on War Crimes Trials in Serbia during 2021,2022,p. 17;

Endnotes - Page 107


https://www.europarl.europa.eu/RegData/etudes/BRIE/2019/637964/EPRS_BRI(2019)637964_EN.pdf
http://aei.pitt.edu/11556/1/EDP_6_2009_Dobbels.pdf
https://www.icty.org/en/press/support-european-union-icty
https://www.undp.org/eurasia/publications/development-witness-and-victim-support-system
https://info.undp.org/docs/pdc/Documents/BIH/00050469_Annual_report_2009_SPWCC.pdf
https://info.undp.org/docs/pdc/Documents/BIH/00050469_Annual_report_2009_SPWCC.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52022DC0528
https://www.ohchr.org/en/documents/country-reports/ahrc5134add1-visit-croatia-report-special-rapporteur-promotion-truth
https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17743&lang=en
https://www.icty.org/x/file/About/OTP/un_commission_of_experts_report1994_en.pdf
http://rwlsee.org/wp-content/uploads/2020/09/Edita-Tahiri-handed-to-UN-the-letter-of-RWLSEE-demanding-International-Justice-for-women-raped-during-the-wars-in-Kosovo-Bosnia-and-Herzegovina-and-Croatia-.pdf
http://rwlsee.org/wp-content/uploads/2020/09/Edita-Tahiri-handed-to-UN-the-letter-of-RWLSEE-demanding-International-Justice-for-women-raped-during-the-wars-in-Kosovo-Bosnia-and-Herzegovina-and-Croatia-.pdf
http://rwlsee.org/wp-content/uploads/2020/09/Edita-Tahiri-handed-to-UN-the-letter-of-RWLSEE-demanding-International-Justice-for-women-raped-during-the-wars-in-Kosovo-Bosnia-and-Herzegovina-and-Croatia-.pdf
http://rwlsee.org/wp-content/uploads/2020/09/Edita-Tahiri-handed-to-UN-the-letter-of-RWLSEE-demanding-International-Justice-for-women-raped-during-the-wars-in-Kosovo-Bosnia-and-Herzegovina-and-Croatia-.pdf
https://krct.org/dokumentimi/en/documentation/
https://krct.org/dokumentimi/en/documentation/
https://www.degruyter.com/document/doi/10.1515/soeu-2022-0015/html
https://www.degruyter.com/document/doi/10.1515/soeu-2022-0015/html
http://www.icty.org/en/features/crimes-sexual-violence/in-numbers
https://www.osce.org/files/f/documents/2/4/324131.pdf
https://www.osce.org/files/f/documents/2/4/324131.pdf
https://trialinternational.org/latest-post/the-fight-for-justice-knows-no-borders-29-years-after-war-crimes-were-committed-in-foca-a-suspect-is-arrested-and-charged-in-montenegro/
https://trialinternational.org/latest-post/the-fight-for-justice-knows-no-borders-29-years-after-war-crimes-were-committed-in-foca-a-suspect-is-arrested-and-charged-in-montenegro/
https://www.ohchr.org/en/calls-for-input/report-gender-perspective-transitional-justice-processes
https://academic.oup.com/ijtj/article/10/1/67/2356871
https://academic.oup.com/ijtj/article/10/3/451/2447278
https://academic.oup.com/ijtj/article/10/3/451/2447278
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7357688/pdf/NANA-26-461.pdf
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7357688/pdf/NANA-26-461.pdf
https://www.coe.int/en/web/commissioner/-/op-ed-de-escalate-bosnia-and-herzegovina-before-it-is-too-late?redirect=%2Fen%2Fweb%2Fcommissioner%2Fopinion-articles
https://www.coe.int/en/web/commissioner/-/op-ed-de-escalate-bosnia-and-herzegovina-before-it-is-too-late?redirect=%2Fen%2Fweb%2Fcommissioner%2Fopinion-articles
https://www.osce.org/files/f/documents/9/0/521149.pdf
https://www.osce.org/files/f/documents/9/0/521149.pdf
http://www.hlc-rdc.org/?p=38574&lang=de

50.

51.
52.
53.

54,
55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

65.
66.

67.

68.

69.

70.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence, Preliminary observations from the official visit to Serbia and Kosovo,
December 2022, p. 3.

Council of Europe Commissioner for Human Rights, Report following the visit to Serbia
from 13 to 17 March 2023, 2023, para. 9; Council of Europe Commissioner for Human
Rights, Report following the visit to Serbia from 16 to 20 March 2015, 2015, para. 16.

OSCE, War crimes proceedings in Serbia (2020- 2021), 2023, p. 2.
Human Rights Watch, World Report 2023: Serbia/Kosovo Chapter, 2023.

Human Rights Action, Implementation of the War Crimes Investigation Strategy of the
State Prosecutor’s Office of Montenegro 2015-2021, 2021, pp. 19-21.

UN Doc. S/2021/955, 16 November 2021, para. 97.

Council of Europe Commissioner for Human Rights, Memorandum on the mission to
Kosovo from 30 May to 3 June 2022, 2022, para. 27.

Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence, Report from the visit to Croatia, A/HRC/51/34/Add.1, July 2022, para.
41.

For instance, European Commission, Report on Bosnia and Herzegovina, 2022, p. 23,
and Report on Kosovo, 2022, p. 23.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence, Report following the visit to Bosnia and Herzegovina, 2021, para.48.

Council of Europe Commissioner for Human Rights, Report following the visit to
Montenegro from 17 to 20 March 2014, 2014, para. 23.

See, for example, Balkan Insight, Kosovo Ex-Prosecutor Probing Veterans’ List Faced
‘Constant Threats, 2018, and Balkan Insight, Death Threats Against Bosnian Judges a
Cause for Serious Concern, 2018.

Council of Europe Commissioner for Human Rights, ‘Witnesses in proceedings relating
to crimes committed during the wars of the 1990s in the former Yugoslavia must be
effectively protected and supported; 2020. Also see, Radio Free Europe Radio Liberty,
War crimes witnesses in Bosnia are being threatened and say they are not being
protected, 2023.

Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence, Preliminary Observations from the Official visit to Serbia and Kosovo
in 2022.

Council of Europe Commissioner for Human Rights, Report following the visit to Serbia
from 13 to 17 March 2023, 2023, para. 11.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence, Report following the visit to Bosnia and Herzegovina, 2021, para. 50.

Documenta, Report on war trials for in Croatia (2020-2021), 2021, p. 25.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence, Report following the visit to Croatia, 2022, para. 34.

Balkan Insight, BIRN Fact-Check: Is Serbia Unjustly Targeting Bosnians for War Crime,
2021.

Council of Europe Commissioner for Human Rights, Memorandum on the mission to
Kosovo from 30 May to 3 June 2022, 2022, para. 28.

European Court of Human Rights, Grand Chamber, Margus v. Croatia, Application nr
4455/10, 27 May 2014.

UN Committee against Torture, Concluding observations on Croatia, CAT/C/HRV/CO/4-

Page 108 - Dealing with the Past for a Better Future


https://www.ohchr.org/sites/default/files/documents/issues/truth/statements/2022-12-02/20121202-eom-statement-serbia-kosovo-sr-truth.pdf
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://rm.coe.int/16806db7fa
https://www.osce.org/mission-to-serbia/536145
https://www.hrw.org/world-report/2023/country-chapters/serbia/kosovo
https://www.hraction.org/2021/07/03/implementation-of-the-war-crimes-investigation-strategy-of-the-state-prosecutors-office-of-montenegro-2015-2021/?lang=en
https://www.hraction.org/2021/07/03/implementation-of-the-war-crimes-investigation-strategy-of-the-state-prosecutors-office-of-montenegro-2015-2021/?lang=en
https://www.irmct.org/sites/default/files/documents/211116-irmct-progress-report-S-2021-955-en.pdf
https://www.coe.int/en/web/commissioner/-/kosovo-address-shortcomings-in-the-field-of-transitional-justice-and-social-cohesion-freedom-of-the-media-and-women-s-rights-and-gender-equality
https://neighbourhood-enlargement.ec.europa.eu/document/download/a113b381-3389-4be7-95b2-a4fb91c8c243_en?filename=Bosnia%20and%20Herzegovina%20Report%202022.pdf
https://neighbourhood-enlargement.ec.europa.eu/document/download/1f855852-bfa9-4e7b-9f69-cd76127cade3_en?filename=Kosovo%20Report%202022.pdf
https://www.ohchr.org/en/documents/country-reports/ahrc5134add2-visit-bosnia-and-herzegovina-report-special-rapporteur
https://rm.coe.int/16806db860
https://balkaninsight.com/2018/08/20/fake-veterans-lists-damaged-kosovo-post-war-budget-the-most-prosecutor-08-20-2018/
https://balkaninsight.com/2018/08/20/fake-veterans-lists-damaged-kosovo-post-war-budget-the-most-prosecutor-08-20-2018/
https://balkaninsight.com/2018/07/25/death-threats-against-bosnian-judges-a-cause-for-serious-concern-07-24-2018/
https://balkaninsight.com/2018/07/25/death-threats-against-bosnian-judges-a-cause-for-serious-concern-07-24-2018/
https://www.coe.int/en/web/commissioner/-/witnesses-in-proceedings-relating-to-crimes-committed-during-the-wars-of-the-1990s-in-the-former-yugoslavia-must-be-effectively-protected-and-supporte
https://www.coe.int/en/web/commissioner/-/witnesses-in-proceedings-relating-to-crimes-committed-during-the-wars-of-the-1990s-in-the-former-yugoslavia-must-be-effectively-protected-and-supporte
https://www.coe.int/en/web/commissioner/-/witnesses-in-proceedings-relating-to-crimes-committed-during-the-wars-of-the-1990s-in-the-former-yugoslavia-must-be-effectively-protected-and-supporte
https://www.rferl.org/a/bosnia-war-crimes-witnesses-threatened-protection/32622677.html
https://www.rferl.org/a/bosnia-war-crimes-witnesses-threatened-protection/32622677.html
https://www.rferl.org/a/bosnia-war-crimes-witnesses-threatened-protection/32622677.html
https://reliefweb.int/report/serbia/special-rapporteur-promotion-truth-justice-reparation-and-guarantees-non-recurrence-fabian-salvioli-preliminary-observations-official-visit-serbia-and-kosovo-22-november-2-december-2022
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://www.ohchr.org/en/documents/country-reports/ahrc5134add2-visit-bosnia-and-herzegovina-report-special-rapporteur
https://documenta.hr/novosti/izvjestaj-o-pracenju-sudenja-za-ratne-zlocine-za-2020-i-2021-godinu/
https://www.ohchr.org/en/documents/country-reports/ahrc5134add1-visit-croatia-report-special-rapporteur-promotion-truth
https://balkaninsight.com/2021/09/17/birn-fact-check-is-serbia-unjustly-targeting-bosnians-for-war-crime-arrests/
https://www.coe.int/en/web/commissioner/-/kosovo-address-shortcomings-in-the-field-of-transitional-justice-and-social-cohesion-freedom-of-the-media-and-women-s-rights-and-gender-equality
https://www.ohchr.org/en/documents/concluding-observations/catchrvco4-5-concluding-observations-combined-fourth-and-fifth

71.

72.

73.

74.

75.
76.

77.

78.

79.

80.

81.

82.

83.

84.

85.

86.

87.

88.

5,2014, para. 11.

Authentic Interpretation of the Amnesty Law, Official Gazette of the Republic of
Macedonia, Doc. No. 99, 2011.

TRIAL International, Bosnia and Herzegovina: buying out war crimes prison sentences
- socially unacceptable and immoral, 2023.

BIRN, After the ICTY: Accountability, Truth and Justice in former Yugoslavia, 2018, p.8;
Impunity Watch, Keeping the Promise, Addressing Impunity in the Western Balkans,
2018.

BIRN, After the ICTY: Accountability, Truth and Justice in former Yugoslavia, 2018, p. 9.
OSCE, War Crimes Case Processing in Bosnia and Herzegovina (2004-2021), 2021.

Balkan Insight, Bosnia Issues 172 War Crimes Arrest Warrants as Fugitives Dodge
Justice, 2023.

Council of Europe Commissioner for Human Rights, 25th anniversary of Tuzla massacre:
Ensuring justice for past crimes must be one of the top political priorities in the region,
2020.

Council of Europe Commissioner for Human Rights, Report following the visit to Croatia
from 25 to 29 April 2016, 2016, para. 23.

Council of Europe Commissioner for Human Rights, Memorandum following the
mission to Kosovo from 30 May to 3 June 2022, 2022, para. 31.

Council of Europe Commissioner for Human Rights, Report following the visit to Serbia
from 13 to 17 March 2023, 2023, para.16.

European Court of Human Rights, Sanader v. Croatia, application No. 66408/12,
judgment of 12 February 2015.

See Articles 49, 50, 129 and 146, respectively, of the First, Second, Third and Fourth
Geneva Conventions, 1949; Article 7 of the UN Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, 1984. See also The obligation
to extradite or prosecute (aut dedede aut judicare), Final Report of the International Law
Commission, Yearbook of the International Law Commission vol. Il (Part Two), 2014.

Council of Europe Commissioner for Human Rights, Report following the visit to Serbia
from 16 to 20 March 2015, 2015, para. 29.

Council of Europe Commissioner for Human Rights, Report following the visit to Serbia
from 13 to 17 March 2023, 2023, para. 21.

Balkan Transitional Justice, Croatian MPs Pass Law Giving Benefits to Civilian War
Victims, 2021.

Council of Europe Commissioner for Human Rights, Memorandum following the
mission to Kosovo from 30 May to 3 June 2022, para. 41.

The relevant laws are the ‘Law on Social Protection, Protection of Civilian Victims of
War and Protection of Families with Children’ (Official Gazette of the Federation of
Bosnia and Herzegovina, nos. 36/99, 54/04, 39/06, 14/09 and 45/16) in the Federation
of Bosnia and Herzegovina, adopted in 1999 and revised notably in 2006 to include
victims of sexual violence; the‘Law on Protection of the Civilians Victims of War’ (Official
Gazette of Republika Srpska, No. 134/11) and the ‘Law on Protection of Victims of
Torture’ (Official Gazette of Republika Srpska, No. 90/18) in Republika Srpska, adopted
in 1993 and later amended; the Decision on the Protection of Victims of War of the
Brcko District.

Council of Europe Commissioner for Human Rights, Report following the visit to Bosnia
and Herzegovina from 12 to 16 June 2017, 2017, para. 29.

Endnotes - Page 109


https://www.ohchr.org/en/documents/concluding-observations/catchrvco4-5-concluding-observations-combined-fourth-and-fifth
https://trialinternational.org/latest-post/buying-out-war-crimes-prison-sentences-socially-unacceptable-and-immoral/
https://trialinternational.org/latest-post/buying-out-war-crimes-prison-sentences-socially-unacceptable-and-immoral/
https://birn.eu.com/wp-content/uploads/2018/12/After-the-ICTY-Report-2018.pdf
https://www.impunitywatch.org/publications/keeping-the-promise-addressing-impunity-in-the-western-balkans/
https://birn.eu.com/wp-content/uploads/2018/12/After-the-ICTY-Report-2018.pdf
https://www.osce.org/files/f/documents/d/1/494881_0.pdf
https://balkaninsight.com/2023/01/11/bosnia-issues-172-war-crimes-arrest-warrants-as-fugitives-dodge-justice/
https://balkaninsight.com/2023/01/11/bosnia-issues-172-war-crimes-arrest-warrants-as-fugitives-dodge-justice/
https://www.coe.int/en/web/commissioner/-/25th-anniversary-of-tuzla-massacre-ensuring-justice-for-past-crimes-must-be-one-of-the-top-political-priorities-in-the-region
https://www.coe.int/en/web/commissioner/-/25th-anniversary-of-tuzla-massacre-ensuring-justice-for-past-crimes-must-be-one-of-the-top-political-priorities-in-the-region
https://www.coe.int/en/web/commissioner/-/25th-anniversary-of-tuzla-massacre-ensuring-justice-for-past-crimes-must-be-one-of-the-top-political-priorities-in-the-region
https://www.coe.int/en/web/commissioner/-/croatia-should-eliminate-shortcomings-in-transitional-justice-immigration-and-media-freedom
https://rm.coe.int/1680a88e42
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://hudoc.echr.coe.int/eng?i=001-151039
https://legal.un.org/ilc/texts/instruments/english/reports/7_6_2014.pdf
https://legal.un.org/ilc/texts/instruments/english/reports/7_6_2014.pdf
https://legal.un.org/ilc/texts/instruments/english/reports/7_6_2014.pdf
https://rm.coe.int/16806db7fa
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://balkaninsight.com/2021/07/15/croatian-mps-pass-law-giving-benefits-to-civilian-war-victims/
https://balkaninsight.com/2021/07/15/croatian-mps-pass-law-giving-benefits-to-civilian-war-victims/
https://rm.coe.int/1680a88e42
https://www.coe.int/en/web/commissioner/-/bosnia-and-herzegovina-authorities-should-spare-no-effort-to-build-a-truly-cohesive-society-and-effectively-protect-media-freedom

89.

90.

91.

92.

93.

94,

95.

96.

97.

98.

99.

100.

101.

102.
103.
104.

105.

106.

107.

108.

109.

Kosova Rehabilitation Centre for Victims of Torture (KRCT), Justice for Survivors of
Sexual Violence During the War, 2023, p. 79.

Council of Europe Commissioner for Human Rights, Memorandum following the
mission to Kosovo from 30 May to 2 June 2022, 2022, para. 42.

Balkan Transitional Justice, Croatia Failing Victims of Wartime Sexual Violence: NGOs,
July 2023.

Council of Europe Commissioner for Human Rights, Report following the visit to Croatia
from 25 to 29 April 2016, 2016, para. 33.

TRIAL International, the Association of Citizens of Viva Women, Global Survivors Fund,
Bosnia and Herzegovina: Study on opportunities for reparations for survivors of conflict
related sexual violence, We raise our voices, 2022.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence, Report on the visit to Croatia, 2022, para. 47.

Amnesty International, “We need support, not pity”: Last chance for justice for Bosnia’s
wartime rape survivors, 2017, p. 35.

TRIAL International, the Association of Citizens of Viva Women, Global Survivors Fund,
Bosnia and Herzegovina: Study on opportunities for reparations for survivors of conflict
related sexual violence, We raise our voices, 2022.

Council of Europe Commissioner for Human Rights, Report following the visit to Bosnia
and Herzegovina from 12 to 16 June 2017, 2017, para. 37-38.

UN Committee against Torture, Decision adopted by the Committee under Article 22
of the Convention, concerning Communication No. 854/2017, CAT/C/67/D/854/2017,
2019.

TRIAL International, the Association of Citizens of Viva Women, Global Survivors Fund,
Bosnia and Herzegovina: Study on opportunities for reparations for survivors of conflict
related sexual violence, We raise our voices, 2022, pp. 29-31.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence, Report from the visit to Croatia, A/HRC/51/34/Add.1, July 2022.

UN High Commissioner for Refugees, Support for IDPs in Serbia, Summary report and
proposals, July 2016.

OSCE, Community Rights Assessment Report, July 2021, pp. 12-13.

OSCE, OSCE: Assessment of Voluntary Returns in Kosovo, 2019, p. 20.

Council of Europe Commissioner for Human Rights, Memorandum following the
mission to Kosovo from 30 May to 3 June 2022, 2022, para. 57.

Regional Housing Programme, Konik Camp in Montenegro now officially closed —
remaining 51 families move to new homes, 2018.

European Justice Atlas, Government placed Roma refugees from Kosovo next to the
country’s largest landfill, Montenegro, 2019.

Amnesty International, 30th anniversary of the Erasure, 2022; Council of Europe
Commissioner for Human Rights, Report following the visit to Slovenia from 20 to 23
March 2017, 2017, pp. 23-25.

UN, Updated set of principles for the protection and promotion of human rights
through action to combat impunity, E/CN.4/2005/102/Add.1, 2005, Principle 2; see
also UN, Report of the Office of the United Nations High Commissioner for Human
Rights, Study on the right to the truth, E/CN.4/2006/91, 2006 and UN General Assembly
Resolution on the Right to the truth, A/RES/68/165, 2013.

Council of Europe Commissioner for Human Rights, Post-war justice and durable peace

Page 110 - Dealing with the Past for a Better Future


https://krct.org/wp-content/uploads/2023/11/Fact-Sheet_Documenting-Crimes-of-Sexual-Violence_2022.pdf
https://krct.org/wp-content/uploads/2023/11/Fact-Sheet_Documenting-Crimes-of-Sexual-Violence_2022.pdf
https://www.coe.int/en/web/commissioner/-/kosovo-address-shortcomings-in-the-field-of-transitional-justice-and-social-cohesion-freedom-of-the-media-and-women-s-rights-and-gender-equality
https://balkaninsight.com/2023/07/31/croatia-failing-victims-of-wartime-sexual-violence-ngos/
https://www.coe.int/en/web/commissioner/-/croatia-should-eliminate-shortcomings-in-transitional-justice-immigration-and-media-freedom
https://trialinternational.org/wp-content/uploads/2022/03/GSFReportBiH_ENG_Web.pdf
https://trialinternational.org/wp-content/uploads/2022/03/GSFReportBiH_ENG_Web.pdf
https://www.ohchr.org/en/documents/country-reports/ahrc5134add1-visit-croatia-report-special-rapporteur-promotion-truth
https://www.amnesty.org/en/documents/eur63/6679/2017/en/
https://www.amnesty.org/en/documents/eur63/6679/2017/en/
https://trialinternational.org/wp-content/uploads/2022/03/GSFReportBiH_ENG_Web.pdf
https://trialinternational.org/wp-content/uploads/2022/03/GSFReportBiH_ENG_Web.pdf
https://www.coe.int/en/web/commissioner/-/bosnia-and-herzegovina-authorities-should-spare-no-effort-to-build-a-truly-cohesive-society-and-effectively-protect-media-freedom
https://daccess-ods.un.org/tmp/3668982.9826355.html
https://trialinternational.org/wp-content/uploads/2022/03/GSFReportBiH_ENG_Web.pdf
https://trialinternational.org/wp-content/uploads/2022/03/GSFReportBiH_ENG_Web.pdf
https://www.ohchr.org/en/documents/country-reports/ahrc5134add1-visit-croatia-report-special-rapporteur-promotion-truth
https://www.unhcr.org/rs/wp-content/uploads/sites/40/2021/04/05b-Support-for-IDPs-in-Serbia-Summary-Report-and-Proposals-01-11-2016.pdf
https://www.unhcr.org/rs/wp-content/uploads/sites/40/2021/04/05b-Support-for-IDPs-in-Serbia-Summary-Report-and-Proposals-01-11-2016.pdf
https://www.osce.org/mission-in-kosovo/493675
https://www.osce.org/mission-in-kosovo/440726
https://www.coe.int/en/web/commissioner/-/kosovo-address-shortcomings-in-the-field-of-transitional-justice-and-social-cohesion-freedom-of-the-media-and-women-s-rights-and-gender-equality
https://ejatlas.org/conflict/montenegrin-government-placed-roma-refugees-next-to-the-countrys-largest-landfill
https://ejatlas.org/conflict/montenegrin-government-placed-roma-refugees-next-to-the-countrys-largest-landfill
https://www.amnesty.si/erased-exhibition-gallusovo
https://www.coe.int/en/web/commissioner/-/slovenia-should-pursue-its-efforts-to-protect-vulnerable-people
https://undocs.org/E/CN.4/2005/102/Add.1
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G06/106/56/PDF/G0610656.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N13/449/35/PDF/N1344935.pdf?OpenElement
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806d249e

110.

111.

112.

113.

114.

115.

116.

117.

118.

119.

120.

121.

122.

123.

124.

125.

126.

127.

128.
129.
130.

in the former Yugoslavia, 2012, p. 34.

Dragovic-Soso J., History of a Failure: Attempts to Create a National Truth and
Reconciliation Commission for Bosnia and Herzegovina, 1997-2006, International
Journal of Transitional Justice, 2016, pp. 292-310.

Council of Europe Commissioner for Human Rights, Post-war justice and durable peace
in the former Yugoslavia, 2012, p. 34.

Balkan Transitional Justice, Kosovo Tries Again to Establish War Crimes Research
Institute, 2020.

Council of Europe Commissioner for Human Rights, Memorandum on the mission to
Kosovo from 30 May to 3 June 2022, 2022, para. 21.

Balkan Transitional Justice, Balkan Govts Dodge Signing Truth Commission Declaration,
2018.

RECOM Reconciliation Network, Coalition for RECOM Takes Charge of Creating List of
War Victims on the Territory of the former Yugoslavia, 2020.

Balkan Insight, Bosnian Serb Report Claims Many Srebrenica Victims Weren't Civilians,
2021; see also Balkan Insight, Controversial Report Highlights Serb Victims in Wartime

Sarajevo, 2021 ; Haaretz, Opinion by Rosensaft M. Z., From A Respected Holocaust
Historian to a Genocide Denier, 2022.

ICMP, ICMP Large scale DNA identification: The ICMP experience, Forensic Science
International: Genetics (38), 2019, pp. 236-244.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees
of non-recurrence, Report on the visit to Bosnia and Herzegovina, 2022, para. 25; UN
Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence, Report on the visit to Croatia, 2022, para. 21.

Council of Europe Commissioner for Human Rights, Report following the visit to Bosnia
and Herzegovina from 12 to 16 June 2017, 2017, para. 42.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence, Report on the visit to Croatia, 2022, para. 25.

Balkan Transitional Justice, Bitter Rhetoric: The Politicisation of Missing Persons in Post-
Conflict Kosovo, 2023.

Council of Europe Commissioner for Human Rights, Report following the visit to Serbia
from 13 to 17 March 2023, 2023, para. 24.

See for example, Council of Europe Commissioner for Human Rights, statement on the
30th anniversary of the Vukovar siege, 2021.

Ibid. Hronesova J., Bones and Recognition: Compensating families of Missing Persons
in Post-War Bosnia and Herzegovina, Journal of Peacebuilding & Development, 2018,
pp. 47-60.

Council of Europe Commissioner for Human Rights, Report following the visit to Serbia
from 13 to 17 March 2023, 2023, para. 29.

Human Rights Action, Discrimination of Families of the Victims of Abduction in Strpdi,
2023.

UN, The rule of law and transitional justice in conflict and post-conflict societies: report
of the Secretary-General, UN Security Council S/2004/616, 2004, p. 18.

Balkan Insight, Serbian Opposition Proposes New Lustration Bill, 2015.
UN Security Council Resolution 1031, S/RES/1031, 1995, para. 30.

Commissioner for Human Rights of the Council of Europe, Special Mission to Bosnia
and Herzegovina, 2006, para. 24.

Endnotes - Page 111


https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806d249e
https://research.gold.ac.uk/id/eprint/17334/
https://research.gold.ac.uk/id/eprint/17334/
https://research.gold.ac.uk/id/eprint/17334/
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806d249e
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806d249e
https://balkaninsight.com/2020/05/20/kosovo-tries-again-to-establish-war-crimes-research-institute/
https://balkaninsight.com/2020/05/20/kosovo-tries-again-to-establish-war-crimes-research-institute/
https://www.coe.int/en/web/commissioner/-/kosovo-address-shortcomings-in-the-field-of-transitional-justice-and-social-cohesion-freedom-of-the-media-and-women-s-rights-and-gender-equality
https://balkaninsight.com/2018/07/10/west-balkans-states-not-singing-recom-declaration-07-09-2018/
https://www.recom.link/en/coalition-for-recom-takes-charge-of-creating-list-of-war-victims-on-the-territory-of-the-former-yugoslavia/
https://www.recom.link/en/coalition-for-recom-takes-charge-of-creating-list-of-war-victims-on-the-territory-of-the-former-yugoslavia/
https://balkaninsight.com/2021/07/21/bosnian-serb-report-claims-many-srebrenica-victims-werent-civilians/
https://balkaninsight.com/2021/04/13/controversial-report-highlights-serb-victims-in-wartime-sarajevo/
https://balkaninsight.com/2021/04/13/controversial-report-highlights-serb-victims-in-wartime-sarajevo/
https://www.haaretz.com/israel-news/2022-02-01/ty-article-opinion/.highlight/how-a-holocaust-historian-became-a-genocide-denier/0000017f-e23f-d804-ad7f-f3ff150f0000
https://www.haaretz.com/israel-news/2022-02-01/ty-article-opinion/.highlight/how-a-holocaust-historian-became-a-genocide-denier/0000017f-e23f-d804-ad7f-f3ff150f0000
https://www.icmp.int/?resources=%d8%a7%d9%84%d8%b9%d8%b1%d8%a8%d9%8a%d8%a9-large-scale-dna-identification-the-icmp-experience
https://www.ohchr.org/en/documents/country-reports/ahrc5134add2-visit-bosnia-and-herzegovina-report-special-rapporteur
https://www.ohchr.org/en/documents/country-reports/ahrc5134add1-visit-croatia-report-special-rapporteur-promotion-truth
https://www.coe.int/en/web/commissioner/-/bosnia-and-herzegovina-authorities-should-spare-no-effort-to-build-a-truly-cohesive-society-and-effectively-protect-media-freedom
https://www.ohchr.org/en/documents/country-reports/ahrc5134add1-visit-croatia-report-special-rapporteur-promotion-truth
https://balkaninsight.com/2023/01/19/bitter-rhetoric-the-politicisation-of-missing-persons-in-post-conflict-kosovo/
https://balkaninsight.com/2023/01/19/bitter-rhetoric-the-politicisation-of-missing-persons-in-post-conflict-kosovo/
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://twitter.com/CommissionerHR/status/1461320520696221703
https://ora.ox.ac.uk/objects/uuid:6838d453-2162-4fbf-b3d1-d9692ac51b72/download_file?file_format=application%2Fpdf&safe_filename=Hronesova_2018_Bones_and_recognition_compensating_families.pdf
https://ora.ox.ac.uk/objects/uuid:6838d453-2162-4fbf-b3d1-d9692ac51b72/download_file?file_format=application%2Fpdf&safe_filename=Hronesova_2018_Bones_and_recognition_compensating_families.pdf
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://www.hraction.org/2023/05/10/discrimination-of-families-of-the-victims-of-abduction-in-strpci/?lang=en
https://digitallibrary.un.org/record/527647
https://digitallibrary.un.org/record/527647
https://balkaninsight.com/2015/06/19/serbian-opposition-proposes-new-lustration-bill/
https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/Bosnia%20SRES%201031.pdf
https://rm.coe.int/16806db89b

131.
132.

133.

134.

135.

136.

137.

138.

139.

140.

141.

142.

143.

144,

145.
146.
147.

148.

149.

Ibid., paras. 38-41.

Centre for Democracy and Reconciliation in Southeast Europe, Disclosing hidden
history: Lustration in the Western Balkans, 2007, p. 52.

Centre for Integrity in the Defence Sector, Obeying Unlawful Orders: Continuity of
Personnel Involved in Human Rights Violations and its impact on Reforms in Bosnia
and Herzegovina, 2021, p. 19.

Humanitarian Law Centre, Ministry of Defence withholding information on active-duty
members of Army of Serbia indicted of war crimes, 2016.

Balkan Transitional Justice, Freed War Crimes Convicts Become Public Servants in
Bosnia, 2021.

In Bosnia and Herzegovina, despite the issue having been identified repeatedly in
reports of the European Commission, convictions by the ICTY and the ICRMT are still
not entered into domestic criminal records. See European Commission, Bosnia and
Herzegovina Report 2022, 2022, p. 22.

Sarajevo Times, War Criminals still free to run for Office in Elections in Bosnia-
Herzegovina, 2020.

Centre for Integrity in the Defence Sector, Obeying Unlawful Orders: Continuity of
Personnel Involved in Human Rights Violations and its impact on Reforms in Bosnia
and Herzegovina, 2021, p. 19.

Freedom House, Freedom in the World 2022: the expansion of authoritarian rule, 2022.

Franovic I, Dealing with the Past in the Context of Ethnonationalism: the case of Bosnia
and Herzegovina, Croatia and Serbia, Berghof Occasional Paper No. 29, 2008.

Council of Europe Commissioner for Human Rights, Opinion: Genocide denial concerns
us all, published by Deutsche Welle, 2020.

Hola B. and Simi¢ O., ICTY Celebrities: War Criminals Coming Home, International
Criminal Justice Review 28(4), 2018, pp. 285-290; Strupinskiené L., Life After Conviction
at the International Criminal Tribunal for the former Yugoslavia: Mapping the Empirical
Reality, Journal of International Criminal Justice 21(1), 2023, pp. 113-135.

For example, Veselin Sljivanéanin, sentenced by the ICTY for crimes in Vukovar in 1991,
is a member of the Main Board of the ruling Serbian Progressive Party and Nikola
Sainovi¢, who served his ICTY sentence for atrocities committed against Kosovo
Albanians, was appointed to the Board of the Socialist Party of Serbia just a week after
his release from prison.

Sarajevo Times, War Criminal Dario Kordi¢ on the Question “Was it worth the Prison”: |
would do it all over again, 2023. Kordi¢ was released after serving two-thirds of his 25-
year sentence for the 1993 massacre by Croat Bosnian forces (HVO) of over 100 Bosniak
civilians in the village of Ahmiéi, among whom 32 were women and 11 children.

Al Jazeera Balkans, How Dario Kordi¢ met God (only available in Croatian), 2017.
Novinite, The Serbian Church awarded the war criminal Vojislav Seselj, 2022.

See for example, IRMCT, Prosecutor v. Franko Simatovi¢, Decision on the Application
for Early Release of Franko Simatovi¢, 29 August 2023.

Using quantitative analysis, 693 acts of genocide denial were identified in the public
and media space in Bosnia and Herzegovina and neighbouring countries during this
reporting period. According to the analysis, most of these instances occurred in the
Republic of Serbia (476), followed by Bosnia and Herzegovina (176, of which 175
occurred in the entity of Republika Srpska) and then Montenegro (27). Two instances
of denial were also recorded in the Republic of Croatia.

Srebrenica Memorial Centre, Srebrenica Genocide Denial Report, 2022, p. 28.

Page 112 - Dealing with the Past for a Better Future


https://pdf.usaid.gov/pdf_docs/pnadf295.pdf
https://pdf.usaid.gov/pdf_docs/pnadf295.pdf
https://img5.custompublish.com/getfile.php/5123081.3005.uw7iwsz77wsnub/Cids-rapport-2021-skjerm2.pdf?return=www.cids.no
https://img5.custompublish.com/getfile.php/5123081.3005.uw7iwsz77wsnub/Cids-rapport-2021-skjerm2.pdf?return=www.cids.no
https://img5.custompublish.com/getfile.php/5123081.3005.uw7iwsz77wsnub/Cids-rapport-2021-skjerm2.pdf?return=www.cids.no
http://www.hlc-rdc.org/?p=32497&lang=de
http://www.hlc-rdc.org/?p=32497&lang=de
https://balkaninsight.com/2021/04/21/freed-war-crimes-convicts-become-public-servants-in-bosnia__trashed/
https://balkaninsight.com/2021/04/21/freed-war-crimes-convicts-become-public-servants-in-bosnia__trashed/
https://neighbourhood-enlargement.ec.europa.eu/bosnia-and-herzegovina-report-2022_en
https://neighbourhood-enlargement.ec.europa.eu/bosnia-and-herzegovina-report-2022_en
https://sarajevotimes.com/war-criminals-still-free-to-run-for-office-in-elections-in-bosnia-herzegovina/
https://sarajevotimes.com/war-criminals-still-free-to-run-for-office-in-elections-in-bosnia-herzegovina/
https://img5.custompublish.com/getfile.php/5123081.3005.uw7iwsz77wsnub/Cids-rapport-2021-skjerm2.pdf?return=www.cids.no
https://img5.custompublish.com/getfile.php/5123081.3005.uw7iwsz77wsnub/Cids-rapport-2021-skjerm2.pdf?return=www.cids.no
https://img5.custompublish.com/getfile.php/5123081.3005.uw7iwsz77wsnub/Cids-rapport-2021-skjerm2.pdf?return=www.cids.no
https://freedomhouse.org/sites/default/files/2022-02/FIW_2022_PDF_Booklet_Digital_Final_Web.pdf
https://d-nb.info/1077111983/34
https://d-nb.info/1077111983/34
https://journals.sagepub.com/doi/full/10.1177/1057567718770707
https://academic.oup.com/jicj/article/21/1/113/7071811
https://academic.oup.com/jicj/article/21/1/113/7071811
https://academic.oup.com/jicj/article/21/1/113/7071811
https://sarajevotimes.com/war-criminal-dario-kordic-on-the-question-was-it-worth-the-prison-i-would-do-it-all-over-again/
https://sarajevotimes.com/war-criminal-dario-kordic-on-the-question-was-it-worth-the-prison-i-would-do-it-all-over-again/
https://balkans.aljazeera.net/opinions/2017/2/4/kako-se-dario-kordic-susreo-s-bogom
https://www.novinite.com/articles/216698/The+Serbian+Church+Awarded+the+War+Criminal+Vojislav+Seselj
https://www.irmct.org/sites/default/files/case_documents/2023-08-29-Simatovic-Decision-Early-Release.pdf
https://www.irmct.org/sites/default/files/case_documents/2023-08-29-Simatovic-Decision-Early-Release.pdf
https://srebrenicamemorial.org/en/news/srebrenica-genocide-denial-report-2022/97

150.

151.

152.

153.

154.

155.

156.

157.

158.

159.

160.

161.
162.

163.

164.

165.
166.

167.

168.
169.

170.

UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence, Report on the visit to Bosnia and Herzegovina, 2022, para. 85.

European Commission against Racism and Intolerance (ECRI), Third Report on Bosnia
and Herzegovina, 2017, para. 15; ECRI, Fifth Report on Croatia, 2018, para. 27.

Department for International Development of the Government of the United Kingdom,
Overview of Research on Far Right Extremism in the Western Balkans, 2019.

European Commission, Buljubasi¢ M., Violent Right-Wing Extremism in the Western
Balkans: An overview of country-specific challenges for P/CVE, 2022.

See, for example, European Commission against Racism and Intolerance (ECRI), Third
Report on Bosnia and Herzegovina, 2017, para. 23; ECRI, Fifth Report on Croatia,
2018, para. 32; ECRI, Third Report on Serbia, 2017, para. 31; ECRI, Second Report on
Montenegro, 2017, para. 40.

See, for example, Council of Europe Commissioner for Human Rights statement on the
commemorations in Jasenovac in Croatia, 2020.

European Commission, Buljubasi¢ M., Violent Right-Wing Extremism in the Western
Balkans: An overview of country-specific challenges for P/CVE, 2022, pp. 6-7; Detektor,
How Russian Fighters train Serb teens at “military-patriotic” camps, 2019.

European Commission, Violent Right-Wing Extremism in the Western Balkans: An
overview of country-specific challenges for P/CVE, 2022.

For example, the UN Special Rapporteur on the promotion of human rights while
countering terrorism, Preliminary Findings on the visit to Bosnia and Herzegovina from
13 to 20 January 2023, 2023.

Ibid.

Department for International Development of the Government of the United Kingdom,
Overview of Research on Far Right Extremism in the Western Balkans, 2019.

Balkan Insight, How Denial of Bosnian War Crimes Entered the Mainstream, 2020.
Pavasovi¢ Trost T. and Mihajlovi¢ Trbovc J., Identity Politics in History Books in the
region of the former Yugoslavia, in Bence Balasz A. and Griessler C., Framing regional
identities: the Visegrad Four and the Western Balkans, Nomos, 2020, pp. 197-230; Radio
Free Europe Radio Liberty, This is What a Textbook Is Teaching Young Serbs about the
Balkan Wars, 2022.

See for example, The New Yorker, Ruth Franklin, Literature’s Most Controversial Nobel
Laureate, 2022.

See Rangelov I. and Teitel R, The justice archive: transitional justice and digital
memory, London Review of International Law 11 (1), 2023, pp. 83-109.

ECRI, Fifth Report on North Macedonia, 2016, para. 15.

Council of Europe Commissioner for Human Rights, Memorandum on Freedom of
Expression and Media Freedom in Slovenia, 2021, para. 12.

Institute of Development Studies, K4D, Transitional justice and reconciliation in the
Western Balkans: approaches, impacts and challenges, 2021.

Srebrenica Memorial Centre, Srebrenica Genocide Denial Report, 2021.

See, for example, Balkan Barometer 2021 and 2022 analytical reports. Available at
www.rcc.int/balkanbarometer/home; NATO Review, Sunter D., Disinformation in the
Western Balkans, 2020; European Parliament, Study requested by the AFET Committee,
Mapping Fake News and Disinformation in the Western Balkans and Identifying Ways
to Effectively Counter Them, 2020.

See, for example, Council of Europe Commissioner for Human Rights, Memorandum

Endnotes - Page 113


https://www.gov.uk/research-for-development-outputs/overview-of-research-on-far-right-extremism-in-the-western-balkans
https://home-affairs.ec.europa.eu/system/files/2022-08/ran_vrwe_in_western_balkans_overview_072022_en.pdf
https://home-affairs.ec.europa.eu/system/files/2022-08/ran_vrwe_in_western_balkans_overview_072022_en.pdf
https://rm.coe.int/third-report-on-bosnia-and-herzegovina/16808b5602
https://rm.coe.int/third-report-on-bosnia-and-herzegovina/16808b5602
https://rm.coe.int/fifth-report-on-croatia/16808b57be
https://rm.coe.int/third-report-on-serbia/16808b5bf4
https://rm.coe.int/second-report-on-montenegro/16808b5942
https://rm.coe.int/second-report-on-montenegro/16808b5942
https://www.coe.int/en/web/commissioner/-/commissioner-welcomes-the-first-joint-commemoration-in-the-former-extermination-camp-in-jasenovac-since-2014
https://home-affairs.ec.europa.eu/system/files/2022-08/ran_vrwe_in_western_balkans_overview_072022_en.pdf
https://home-affairs.ec.europa.eu/system/files/2022-08/ran_vrwe_in_western_balkans_overview_072022_en.pdf
https://detektor.ba/2019/07/19/how-russian-fighters-train-serb-teens-at-military-patriotic-camps/?lang=en
https://home-affairs.ec.europa.eu/system/files/2022-08/ran_vrwe_in_western_balkans_overview_072022_en.pdf
https://home-affairs.ec.europa.eu/system/files/2022-08/ran_vrwe_in_western_balkans_overview_072022_en.pdf
https://www.ohchr.org/sites/default/files/documents/issues/terrorism/sr/statements/2023-01-20/SR-Terrorism-EoM-Bosnia-And-Herzevogina-20Jan23.pdf
https://www.ohchr.org/sites/default/files/documents/issues/terrorism/sr/statements/2023-01-20/SR-Terrorism-EoM-Bosnia-And-Herzevogina-20Jan23.pdf
https://www.gov.uk/research-for-development-outputs/overview-of-research-on-far-right-extremism-in-the-western-balkans
https://balkaninsight.com/2020/06/30/how-denial-of-bosnian-war-crimes-entered-the-mainstream/
https://www.researchgate.net/publication/338485929_Identity_Politics_in_History_Textbooks_in_the_Region_of_the_Former_Yugoslavia
https://www.researchgate.net/publication/338485929_Identity_Politics_in_History_Textbooks_in_the_Region_of_the_Former_Yugoslavia
https://www.rferl.org/a/serbia-history-textbook-dubious-lessons-college-kosovo-balkan-wars/32155496.html
https://www.rferl.org/a/serbia-history-textbook-dubious-lessons-college-kosovo-balkan-wars/32155496.html
https://www.newyorker.com/magazine/2022/03/21/literatures-most-controversial-nobel-laureate
https://www.newyorker.com/magazine/2022/03/21/literatures-most-controversial-nobel-laureate
https://eprints.lse.ac.uk/119792/
https://eprints.lse.ac.uk/119792/
https://rm.coe.int/sixth-ecri-report-on-north-macedonia/1680ac8c47
https://rm.coe.int/memorandum-on-freedom-of-expression-and-media-freedom-in-slovenia/1680a2ae85
https://rm.coe.int/memorandum-on-freedom-of-expression-and-media-freedom-in-slovenia/1680a2ae85
https://opendocs.ids.ac.uk/opendocs/handle/20.500.12413/16471
https://opendocs.ids.ac.uk/opendocs/handle/20.500.12413/16471
https://srebrenicamemorial.org/en/investigations/srebrenica-genocide-denial-report-2021/8
https://www.rcc.int/download/docs/Balkan_Barometer_Public_opinon_2021v4.pdf/58fbdb4eeb4187c20349f83f23b0048b.pdf
https://www.rcc.int/download/docs/Balkan%20Barometer%202022%20-%20PO.pdf/21e2192c1d34cc6194ecb029d7b5997f.pdf
http://www.rcc.int/balkanbarometer/home
https://www.nato.int/docu/review/articles/2020/12/21/disinformation-in-the-western-balkans/index.html
https://www.nato.int/docu/review/articles/2020/12/21/disinformation-in-the-western-balkans/index.html
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/653621/EXPO_STU(2020)653621_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/653621/EXPO_STU(2020)653621_EN.pdf
https://www.coe.int/en/web/commissioner/-/kosovo-address-shortcomings-in-the-field-of-transitional-justice-and-social-cohesion-freedom-of-the-media-and-women-s-rights-and-gender-equality

171.

172.

173.

174.

175.

176.

177.

178.

179.
180.

181.

182.

183.

184.

185.

186.

187.

188.

following the mission to Kosovo from 30 May to 3 June 2022, 2022, pp. 13-17; Council
of Europe Commissioner for Human Rights, Report following the visit to Bosnia and
Herzegovina from 12 to 16 June 2016, 2016, pp. 15-20; Council of Europe Commissioner
for Human Rights, Report following the visit to Serbia from 16 to 20 March 2015, 2015,
pp. 25-28.

See, for example, OSCE Mission in Bosnia and Herzegovina, Hate Monitor; ECRI, relevant
country monitoring reports; Advisory Committee on the Framework Convention on
National Minorities, relevant country monitoring reports; OHCHR, Press briefing notes
on Bosnia and Herzegovina/Serbia, 2022.

See, for example, Balkan Insight, Hate speech and disinformation fuel digital rights
abuses in Balkans, 2023; Human Rights House Zagreb, Human Rights in Croatia
Overview 2019, 2020; Mirovni Institute, Comparative Overview on Hate Narratives
in the Western Balkans and in Turkey, 2021; Macedonian Helsinki Committee, White
Paper on the situation with hate speech, 2015.

Council of Europe Commissioner for Human Rights, Report following the visit to Serbia
from 13 to 17 March 2023, 2023, para. 52.

Serb National Council, Alternative Report on the Implementation of the ICERD in
Croatia, 2021, p. 19.

US Department of State Country Reports on Human Rights Practises, Montenegro
2021 Human Rights Report, 2022.

Advisory Committee on the Framework Convention on National Minorities, Opinion on
Bosnia and Herzegovina, 2018.

UN Office of the High Commissioner for Human Rights, UN rights office warns against
rising hate speech in Western Balkans, 2022.

See, for example, ECRI, Third Report on Bosnia and Herzegovina, 2017; ECRI, Third
Report on Serbia, 2017; ECRI, Second Report on Montenegro, 2017; ECRI, Fifth Report
on Croatia, 2018; ECRI, Third Report on Serbia, 2017; ECRI, Sixth Report on North
Macedonia, 2023.

Ibid., see the relevant ECRI reports.

See for example, Montenegro Protector of Human Rights and Freedoms, Special report
on discrimination, 2022.

See, for example, ECRI General Policy Recommendation 15 on Combating Hate Speech,
2015; European Court of Human Rights, Case-law guide on Article 10 — Freedom of
Expression, 2023.

ECRI General Policy Recommendation 15 on Combating Hate Speech, 2015.

See, for example, Forum ZFD and TRIAL International, Calling War atrocities by their
Right Name: Regulating a Ban on Denial, Trivialisation, Justification or Condonation of
Genocide, the Holocaust, Crimes against Humanity or War Crimes, 2019.

Office of the High Representative, High Representative’s Decision on Enacting the Law
on Amendment to the Criminal Code of Bosnia and Herzegovina No. 26/21, 2021.

Balkan Insight, Bosnian Serb Decree Rejecting Genocide Denial Law Sparks Uncertainty,
2021.

Balkan Insight, Bosnia’s genocide denial law: why prosecutors haven't charged anyone,
2023.

Srebrenica Memorial Centre, Srebrenica Genocide Denial Report, 2022; Forum ZFD,
Has the legal ban on denial of war crimes fulfilled its purpose?, 2023.

European Parliament Research Service, Holocaust Denial in Criminal Law: Legal
Frameworks in Selected EU member states, 2022. In 2008, the EU adopted a Directive

Page 114 - Dealing with the Past for a Better Future


https://rm.coe.int/report-following-the-visit-to-bosnia-and-herzegovina-from-12-to-16-jun/16807642b1
https://rm.coe.int/16806db7fa
https://www.osce.org/hatemonitorbih
https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/country-monitoring
https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/country-monitoring
https://www.coe.int/en/web/minorities/country-specific-monitoring
https://www.ohchr.org/en/2022/01/press-briefing-notes-bosnia-and-herzegovina-serbia
https://www.ohchr.org/en/2022/01/press-briefing-notes-bosnia-and-herzegovina-serbia
https://balkaninsight.com/2023/03/30/hate-speech-and-disinformation-fuel-digital-rights-abuses-in-balkans/
https://balkaninsight.com/2023/03/30/hate-speech-and-disinformation-fuel-digital-rights-abuses-in-balkans/
https://www.kucaljudskihprava.hr/wp-content/uploads/2020/04/KLJP_godisnjeIzvjesce2019_ENG_web.pdf
https://www.kucaljudskihprava.hr/wp-content/uploads/2020/04/KLJP_godisnjeIzvjesce2019_ENG_web.pdf
https://www.mirovni-institut.si/en/publications/comparative-overview-on-hate-narratives-in-the-western-balkans-and-turkey/
https://www.mirovni-institut.si/en/publications/comparative-overview-on-hate-narratives-in-the-western-balkans-and-turkey/
https://mhc.org.mk/en/publicationsanalyzes-en/white-paper-on-the-situation-with-hate-speech-in-the-republic-of-macedonia/
https://mhc.org.mk/en/publicationsanalyzes-en/white-paper-on-the-situation-with-hate-speech-in-the-republic-of-macedonia/
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://snv.hr/en/publikacije/snv-bulletin-21/
https://snv.hr/en/publikacije/snv-bulletin-21/
https://www.state.gov/reports/2021-country-reports-on-human-rights-practices/montenegro/
https://www.state.gov/reports/2021-country-reports-on-human-rights-practices/montenegro/
https://rm.coe.int/4th-op-bih-en/16808e2c53
https://news.un.org/en/story/2022/01/1109782
https://news.un.org/en/story/2022/01/1109782
https://rm.coe.int/third-report-on-bosnia-and-herzegovina/16808b5602
https://rm.coe.int/third-report-on-serbia/16808b5bf4
https://rm.coe.int/third-report-on-serbia/16808b5bf4
https://rm.coe.int/second-report-on-montenegro/16808b5942
https://rm.coe.int/fifth-report-on-croatia/16808b57be
https://rm.coe.int/fifth-report-on-croatia/16808b57be
https://rm.coe.int/third-report-on-serbia/16808b5bf4
https://rm.coe.int/third-report-on-serbia/16808b5bf4
https://rm.coe.int/third-report-on-serbia/16808b5bf4
https://www.ombudsman.co.me/docs/1672090896_polugodis--nji%20izvjes--taj%20o%20zas--titi%20od%20diskriminacije_21122022.pdf
https://www.ombudsman.co.me/docs/1672090896_polugodis--nji%20izvjes--taj%20o%20zas--titi%20od%20diskriminacije_21122022.pdf
https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/recommendation-no.15
https://ks.echr.coe.int/web/echr-ks/article-10
https://ks.echr.coe.int/web/echr-ks/article-10
https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/recommendation-no.15
https://trialinternational.org/wp-content/uploads/2020/02/Calling-War-Atrocities-by-their-Right-Name_TRIAL_ZFD_EN_2019.pdf
https://trialinternational.org/wp-content/uploads/2020/02/Calling-War-Atrocities-by-their-Right-Name_TRIAL_ZFD_EN_2019.pdf
https://trialinternational.org/wp-content/uploads/2020/02/Calling-War-Atrocities-by-their-Right-Name_TRIAL_ZFD_EN_2019.pdf
https://www.ohr.int/hrs-decision-on-enacting-the-law-on-amendment-to-the-criminal-code-of-bosnia-and-herzegovina/
https://www.ohr.int/hrs-decision-on-enacting-the-law-on-amendment-to-the-criminal-code-of-bosnia-and-herzegovina/
https://balkaninsight.com/2021/10/13/bosnian-serb-decree-rejecting-genocide-denial-law-sparks-uncertainty/
https://balkaninsight.com/2023/02/28/bosnias-genocide-denial-law-why-prosecutors-havent-charged-anyone/
https://srebrenicamemorial.org/en/news/srebrenica-genocide-denial-report-2022/97
https://www.forumzfd.de/en/has-legal-ban-denial-war-crimes-fulfilled-its-purpose
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/698043/EPRS_BRI(2021)698043_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/698043/EPRS_BRI(2021)698043_EN.pdf

189.

190.

191.

192.

193.

194.

195.

196.

197.

198.

199.
200.

201.

202.

203.

204.

205.

for the criminalisation of Holocaust denial and denial of other crimes as defined in the
Statute of the ICC: EUR-Lex - 32008F0913 - EN - EUR-Lex (europa.eu).

See, for example, Garaudy v. France, Application No. 65831/01, Inadmissibility Decision
of 7 July 2003; Pastérs v. Germany, Application No. 55225/14, Judgment of 3 January
2020.

For example, in Serbia the Lawyers’ Committee for Human Rights - YUCOM, Map of
incidents.

For an overview, see Civil Rights Defenders, Human Rights Defenders in the Western
Balkans, 2019; Global Standard for CSOs accountability, Civil society accountability in
restricted civic space: a perspective from the Western Balkans, 2022.

Council of Europe Commissioner for Human Rights, Report following the visit to Serbia
from 13 to 17 March 2023, 2023, para. 91.

Article 19, American Bar Association and Independent Journalists’ Association of Serbia
(NUNS), State of SLAPPs in Serbia: Country Report, 2021.

See, for example, Civil Rights Defenders, Human Rights Defenders in the Western
Balkans, 2019; Council of Europe Commissioner for Human Rights, Report following
the visit to Serbia from 13 to 17 March 2023, 2023, para. 65.

The European Court of Human Rights found a violation of Article 11 of the European
Convention on Human Rights in relation to the legislation of the Russian Federation on
so-called“foreign agents” (see Ecodefence and Others v. Russia, Applications No. 9988/13
and 60 others, judgment of 14 June 2022). In particular, the Court established that
creating a special status and a legal regime for organisations receiving foreign funding
was not justified and that such initiatives had a significant chilling effect on NGOs
and their ability to perform their legitimate civil society functions. See also Council
of Europe Commissioner for Human Rights, Bosnia and Herzegovina: the authorities
of Republika Srpska should refrain from further restricting the rights of NGOs, 2023;
Venice Commission and OSCE/ODIHR, Joint Opinion on the draft law of Republika
Srpska on the Special Registry and Publicity of the Work of Non-Profit organisations,
2023.

See, for example, Council of Europe Commissioner for Human Rights, Human rights
defenders’ work is vital for redress to victims of enforced disappearance, 2016.

Civil Rights Defenders, Human Rights Defenders in the Western Balkans, 2019, p. 26;
Council of Europe Commissioner for Human Rights, Report following the visit to Serbia
from 13 to 17 March 2023, 2023, para. 68.

Balkan Insight, Serbian Activist Tried for Defacing Ratko Mladic Mural, 2022.
Civil Rights Defenders, Human Rights Defenders in the Western Balkans, 2019, p. 43.

Al Jazeera Balkans, Srdan Su3nica was fired for his views (only available in Bosnian),
2019.

Council of Europe Commissioner for Human Rights, Report following the visit to Serbia
from 13 to 17 March 2023, 2023, para. 69.

Ibid., para. 41.

Derado A., Dergi¢V. and Medugorac V., Croatian Youth and Populism: A Mixed Methods
Analysis of the Populism “Breeding Ground” among the Youth in the City of Zagreb,
Sociological review, Vol. 46 No. 2, 2016.

CeSID with UNDP, Survey of the Drivers of Youth Radicalism and Violent extremism in
Serbia, 2016.

Balkans Insight, Bosnian Police arrest 10 after Serbian visitors to Sarajevo teargassed,
2023.

Endnotes - Page 115


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0913
https://en.yucom.org.rs/inmap/
https://en.yucom.org.rs/inmap/
https://crd.org/2019/12/02/human-rights-defenders-in-the-western-balkans-report-published/
https://crd.org/2019/12/02/human-rights-defenders-in-the-western-balkans-report-published/
https://www.csostandard.org/cso-standard/civil-society-accountability-in-restricted-civic-space-a-perspective-from-the-western-balkans/
https://www.csostandard.org/cso-standard/civil-society-accountability-in-restricted-civic-space-a-perspective-from-the-western-balkans/
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://www.article19.org/wp-content/uploads/2022/02/A19-Serbia-SLAPPs-report_Final_16Feb22.pdf
https://crd.org/2019/12/02/human-rights-defenders-in-the-western-balkans-report-published/
https://crd.org/2019/12/02/human-rights-defenders-in-the-western-balkans-report-published/
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://www.coe.int/en/web/commissioner/-/bosnia-and-herzegovina-the-authorities-of-republika-srpska-should-refrain-from-further-restricting-the-rights-of-ngos
https://www.coe.int/en/web/commissioner/-/bosnia-and-herzegovina-the-authorities-of-republika-srpska-should-refrain-from-further-restricting-the-rights-of-ngos
https://www.coe.int/en/web/commissioner/-/bosnia-and-herzegovina-the-authorities-of-republika-srpska-should-refrain-from-further-restricting-the-rights-of-ngos
https://www.coe.int/en/web/commissioner/-/bosnia-and-herzegovina-the-authorities-of-republika-srpska-should-refrain-from-further-restricting-the-rights-of-ngos
https://www.coe.int/en/web/commissioner/-/human-rights-defenders-work-is-vital-for-redress-to-victims-of-enforced-disappearance
https://www.coe.int/en/web/commissioner/-/human-rights-defenders-work-is-vital-for-redress-to-victims-of-enforced-disappearance
https://crd.org/2019/12/02/human-rights-defenders-in-the-western-balkans-report-published/
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://balkaninsight.com/2022/03/22/serbian-activist-tried-for-defacing-ratko-mladic-mural/
https://crd.org/2019/12/02/human-rights-defenders-in-the-western-balkans-report-published/
https://balkans.aljazeera.net/news/balkan/2019/3/8/srdan-susnica-dobio-otkaz-zbog-izrecenih-stavova
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
http://hrcak.srce.hr/170375?lang=en
http://hrcak.srce.hr/170375?lang=en
http://www.cesid.rs/wp-content/uploads/2019/10/UNDP_SRB_drivers-of-youth-radicalism-and-violent-extremism.pdf
http://www.cesid.rs/wp-content/uploads/2019/10/UNDP_SRB_drivers-of-youth-radicalism-and-violent-extremism.pdf
https://balkaninsight.com/2023/01/16/bosnian-police-arrest-10-after-serbian-visitors-to-sarajevo-teargassed/

206.

207.

208.

209.

210.

211.

212.

213.

214.

215.
216.

217.

218.

219.

220.

221.

222.

223.
224.

225.

226.

Council of Europe Commissioner for Human Rights, Report following the visit to “the
former Yugoslav Republic of Macedonia” from 26 to 29 November 2012, 2013, paras.
27-34.

Council of Europe Commissioner for Human Rights, Memorandum following the
mission to Kosovo from 30 May to 3 June 2022, 2022, paras. 62-63.

See, for example, Council of Europe Commissioner for Human Rights, Report following
the visit to Bosnia and Herzegovina from 12 to 16 June 2017, 2017, para. 78.

OSCE, Two schools under one roof: the Most Visible Example of Discrimination in
Education in Bosnia and Herzegovina, 2018.

Ibid.; ICRC Humanitarian Law and Policy Blog, Rebuilding peace in divided education
systems, 2020.

Council of Europe Commissioner for Human Rights, Inclusive Education, 2017; Council
of Europe Commissioner for Human Rights, Invest in Education and Language
Acquisition to build a cohesive society, says Commissioner Muiznieks in Skopje, 2018.

Forum ZFD, Balkan Perspectives: Two decades on, Memorialisation continues to unify
and divide us, 2019.

The Law on Monuments and Memorials of the Liberation Wars, Official Gazette
Republika Srpska, No. 28 of 26 March 2012, Article 3.

Impunity Watch, Preventing recurrence: policy alternatives for transitional justice in
the Western Balkans, 2021.

Balkan Insight, A different kind of remembrance, 2013.

UN Special Rapporteur on the promotion of justice, truth, reparation and guarantees of
non-recurrence, Report on the visit to Croatia, 2022, para. 56.

See for example, Humanitarian Law Centre Kosovo, Memorialisation: its role and
importance in dealing with the past, 2022.

Balkan Insight, How a Kosovo massacre memorial excluded a Roma child’s name, 2020.

Council of Europe Commissioner for Human Rights, Bosnia and Herzegovina:
Commissioner urges the city authorities to build a memorial to the killed children of
Prijedor, 2023.

Pavasovi¢ Trost T. and Mihajlovi¢ Trbovc J., Symbolic Nation-building through images
in post-Yugoslav History Textbooks, Journal of Educational Media, Memory and Society
15(1),2023.

See, for example, Centre for Civic Education, Teaching on the wartime past issues to
suppress radicalism and extremism among youth, 2023.

Council of Europe Commissioner for Human Rights, Report following the visit to Serbia
from 13 to 17 March 2023, 2023, para. 38; Humanitarian Law Centre, Policy Paper: the
1990s wars in the Former Yugoslavia in History Education, September 2020.

See Euroclio, Learning History which is not yet history, 2020.

See, for example, Women'’s International League for Peace and Freedom, A feminist
perspective on post-conflict restructuring and recovery - the case of Bosnia and
Herzegovina, 2019.

See, for example, World Justice Project, Ranking on Absence of Corruption, 2022;
Transparency International, Corruption Perceptions Index, 2022.

Bosnia and Herzegovina, Croatia, North Macedonia and Serbia are among the top-
ranking countries with the largest brain drain in the world, according to the Global
Competitiveness Report released by the World Economic Forum. According to the
Balkan Barometer 2022, 67% of Western Balkan youth are thinking about leaving and

Page 116 - Dealing with the Past for a Better Future


https://rm.coe.int/16806db8a1
https://rm.coe.int/1680a88e42
https://rm.coe.int/report-following-the-visit-to-bosnia-and-herzegovina-from-12-to-16-jun/16807642b1
https://www.osce.org/files/f/documents/3/8/404990.pdf
https://www.osce.org/files/f/documents/3/8/404990.pdf
https://blogs.icrc.org/law-and-policy/2020/01/23/peacebuilding-divided-education/
https://blogs.icrc.org/law-and-policy/2020/01/23/peacebuilding-divided-education/
https://rm.coe.int/fighting-school-segregation-in-europe-throughinclusive-education-a-pos/168073fb65
https://www.coe.int/en/web/commissioner/-/invest-in-education-and-language-acquisition-to-build-a-cohesive-society-says-commissioner-muiznieks-in-skopje
https://www.coe.int/en/web/commissioner/-/invest-in-education-and-language-acquisition-to-build-a-cohesive-society-says-commissioner-muiznieks-in-skopje
https://www.forumzfd.de/en/publikation/balkanperspectives-no-11
https://www.forumzfd.de/en/publikation/balkanperspectives-no-11
https://www.impunitywatch.org/preventing-recurrency-policy-alternatives-transitional-justice-western-balkans/
https://www.impunitywatch.org/preventing-recurrency-policy-alternatives-transitional-justice-western-balkans/
https://balkaninsight.com/2013/06/25/a-different-kind-of-remembrance/
https://undocs.org/A/HRC/51/34/Add.1
https://www.kipred.org/repository/docs/Transitional_Justice_in_Kosovo_449941.pdf
https://www.kipred.org/repository/docs/Transitional_Justice_in_Kosovo_449941.pdf
https://balkaninsight.com/2020/08/04/how-a-kosovo-massacre-memorial-excluded-a-roma-childs-name/
https://www.coe.int/en/web/commissioner/-/bosnia-and-herzegovina-commissioner-urges-the-city-authorities-to-build-a-memorial-to-the-killed-children-of-prijedor
https://www.coe.int/en/web/commissioner/-/bosnia-and-herzegovina-commissioner-urges-the-city-authorities-to-build-a-memorial-to-the-killed-children-of-prijedor
https://www.coe.int/en/web/commissioner/-/bosnia-and-herzegovina-commissioner-urges-the-city-authorities-to-build-a-memorial-to-the-killed-children-of-prijedor
https://doi.org/10.3167/jemms.2023.150102
https://doi.org/10.3167/jemms.2023.150102
https://cgo-cce.org/en/2023/04/06/teaching-on-the-wartime-past-issues-to-suppress-radicalism-and-extremism-among-youth/
https://cgo-cce.org/en/2023/04/06/teaching-on-the-wartime-past-issues-to-suppress-radicalism-and-extremism-among-youth/
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
http://www.hlc-rdc.org/?p=37634&lang=de
http://www.hlc-rdc.org/?p=37634&lang=de
https://euroclio.eu/projects/learning-history-which-is-not-yet-history-ii/
https://www.wilpf.org/wp-content/uploads/2017/08/Feminist-political-economy-ENG-FINAL.pdf
https://www.wilpf.org/wp-content/uploads/2017/08/Feminist-political-economy-ENG-FINAL.pdf
https://www.wilpf.org/wp-content/uploads/2017/08/Feminist-political-economy-ENG-FINAL.pdf
https://worldjusticeproject.org/rule-of-law-index/global
https://www.transparency.org/en/cpi/2022
https://www3.weforum.org/docs/WEF_TheGlobalCompetitivenessReport2019.pdf
https://www3.weforum.org/docs/WEF_TheGlobalCompetitivenessReport2019.pdf
https://www.rcc.int/download/docs/Balkan%20Barometer%202022%20-%20PO.pdf/21e2192c1d34cc6194ecb029d7b5997f.pdf

227.

228.

229.

230.

231.

232.

233.

234.

235.

236.

237.

238.

239.

240.

241.

242.

working abroad.

Venice Commission, Opinion on the Constitutional Situation in Bosnia and Herzegovina
and the powers of the High Representative, 2005.

Sejdi¢ and Finci v. Bosnia and Herzegovina, Applications nos. 27996/06 and 34836/06,
judgment of 22 December 2009. More recently, Kovacevi¢ and Others v. Bosnia and
Herzegovina, Applications No. 43651/22, judgment of 29 August 2023.

Council of Europe Commissioner for Human Rights, Submission under Rule 9.4 of the
Rules of the Committee of Ministers for the supervision of the execution of judgments
and of the terms of the friendly settlements in the group of cases of Sejdic¢ and Finci v.
Bosnia and Herzegovina and others, 2023.

Advisory Committee on the Framework Convention on National Minorities, Fourth
Opinion on “the former Yugoslav Republic of Macedonia’, 2016.

European Court of Auditors, Special Report — EU support for the rule of law in the
Western Balkans: despite efforts, fundamental problems persist, 2022.

According to the Balkan Barometer 2022 66% of Western Balkan citizens say that the
judiciary is the least independent of political influence, while 62% say it's the media.

See, for example, Council of Europe Commissioner for Human Rights, Commissioner
calls for effective investigations into cases of police violence in Belgrade, 2020; Council
of Europe Commissioner for Human Rights, Report following the visit to Serbia from 13
to 17 March 2023, 2023, para. 77.

See, for example, Council of Europe Committee for the Protection against Torture,
Report on the ad hoc visit to Montenegro, 2023.

Human Rights Watch, “Like we were just animals”: Pushbacks of people seeking
protection from Croatia to Bosnia and Herzegovina, 2023.

Stockholm International Peace Research Institute, Trends in World Military Expenditure,
2022.

Council of Europe Commissioner for Human Rights, Report following the visit to Serbia
from 13 to 17 March 2023, 2023, para. 55.

Porobi¢ N. and Mlinarevi¢ G., The Peace That is Not: 25 years of Experimenting with
Peace in Bosnia and Herzegovina — Feminist Critique of Neoliberal Approaches to
Peacebuilding, Women'’s International League for Peace and Freedom, 2021; Impunity
Watch, Balkan Chronicle: Gender Equality, Transitional Justice and the International
Community, 2019.

Institute GAP, Employment of women and their representation in Kosovo, Statistical
report 2020.

Danaj E., How tradition and patriarchy impact violence against women in the Western
Balkans, in Perspectives: Women in Western Balkans: rights and fights, Heinrich Boll
Stiftung, 2020.

See, for example, baseline reports on the countries of the region from the Council of
Europe Group of Experts on Action against Violence against Women and Domestic
Violence; Concluding observations on the countries of the region by the UN Committee
on the Elimination of Discrimination against Women; Council of Europe Commissioner
for Human Rights, Memorandum following the mission to Kosovo from 30 May to
3 June 2022, paras. 88-105; Council of Europe Commissioner for Human Rights, Report
following the visit to Serbia from 13 to 17 March 2023, 2023, paras. 96-138.

Kostovicova D., Bojici¢-Dzelilovi¢ V., Henry M., Drawing on the continuum: a war and
post-war political economy of gender-based violence in Bosnia and Herzegovina,
International Feminist Journal of Politics 22(2), 2020.

Endnotes - Page 117


https://www.venice.coe.int/webforms/documents/CDL-AD(2005)004-e.aspx
https://www.venice.coe.int/webforms/documents/CDL-AD(2005)004-e.aspx
https://rm.coe.int/submission-by-the-council-of-europe-commissioner-for-human-rights-unde/1680ab0701
https://rm.coe.int/submission-by-the-council-of-europe-commissioner-for-human-rights-unde/1680ab0701
https://rm.coe.int/submission-by-the-council-of-europe-commissioner-for-human-rights-unde/1680ab0701
https://rm.coe.int/submission-by-the-council-of-europe-commissioner-for-human-rights-unde/1680ab0701
https://rm.coe.int/16806d23e3
https://rm.coe.int/16806d23e3
https://www.eca.europa.eu/Lists/ECADocuments/SR22_01/SR_ROL-Balkans_EN.pdf
https://www.eca.europa.eu/Lists/ECADocuments/SR22_01/SR_ROL-Balkans_EN.pdf
https://www.rcc.int/download/docs/Balkan%20Barometer%202022%20-%20PO.pdf/21e2192c1d34cc6194ecb029d7b5997f.pdf
https://www.coe.int/hr/web/commissioner/-/commissioner-calls-for-effective-investigations-into-cases-of-police-violence-in-belgrade
https://www.coe.int/hr/web/commissioner/-/commissioner-calls-for-effective-investigations-into-cases-of-police-violence-in-belgrade
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://www.coe.int/en/web/cpt/-/council-of-europe-anti-torture-committee-cpt-publishes-report-on-its-2022-ad-hoc-visit-to-montenegro
https://www.hrw.org/news/2023/05/03/croatia-ongoing-violent-border-pushbacks
https://www.hrw.org/news/2023/05/03/croatia-ongoing-violent-border-pushbacks
https://www.sipri.org/publications/2023/sipri-fact-sheets/trends-world-military-expenditure-2022
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://www.wilpf.org/wp-content/uploads/2022/01/WILPF_The-Peace-That-is-Not_final.pdf
https://www.wilpf.org/wp-content/uploads/2022/01/WILPF_The-Peace-That-is-Not_final.pdf
https://www.wilpf.org/wp-content/uploads/2022/01/WILPF_The-Peace-That-is-Not_final.pdf
https://www.impunitywatch.org/publications/balkan-chronicle-gender-equality-transitional-justice-and-the-international-community/
https://www.impunitywatch.org/publications/balkan-chronicle-gender-equality-transitional-justice-and-the-international-community/
https://www.institutigap.org/news/2773
https://www.boell.de/sites/default/files/importedFiles/2020/11/23/perspectives%2520-%252009-2020%2520-%2520web_0.pdf
https://www.coe.int/en/web/istanbul-convention/country-monitoring-work
https://www.ohchr.org/en/treaty-bodies/cedaw
https://rm.coe.int/1680a88e42
https://rm.coe.int/report-on-serbia-by-dunja-mijatovic-commissioner-for-human-rights-of-t/1680ac88cc
https://www.tandfonline.com/doi/full/10.1080/14616742.2019.1692686
https://www.tandfonline.com/doi/full/10.1080/14616742.2019.1692686

243.

244,

245,

246.

247.

248.

249.

Impunity Watch, Preventing recurrence: Policy alternatives for transitional justice in the
Western Balkans, 2021.

UN Women, Reparations for conflict-related sexual violence: lessons from the Western
Balkans, 2017; TRIAL International, the Association of Citizens of Viva Women, Global
Survivors Fund, Bosnia and Herzegovina: Study on opportunities for reparations for
survivors of conflict related sexual violence, We raise our voices, 2022.

UN Special Rapporteur on the promotion of justice, truth, reparation and guarantees
of non-recurrence, Report on apologies for gross human rights violations and serious
violations of international humanitarian law, 2019, paras. 31-33.

Rauer V., Symbols in Action: Willy Brandt’s Kneefall at the Warsaw Memaorial, in Jeffry C.,
Alexander B.G., Jason M., (eds), Social Performance Symbolic Action, Cultural Pragmatics,
and Ritual, Cambridge University Press, 2006, pp. 257-282.

UN Special Rapporteur on the promotion of justice, truth, reparation and guarantees
of non-recurrence, Report on the Sustainable Development Goals and Transitional
Justice: Leaving no victim behind, 2022; See also Impunity Watch, Reparations as a
catalytic power to change victims’and survivors' lives: Perspectives and contributions
from the grassroots level, 2022.

UN Women, Reparations for conflict-related sexual violence: Lessons from the Western
Balkans, 2017.

Hamber B., Martinez D., Taylor D., Stappers M. and Unger T., Youth, Peace and Security:
Psychosocial Support and

Societal Transformation, for Interpeace, Irish Aid, Ulster University, Incore and Impunity

250.

251.

252.

253.

254.

255.

256.

257.

258.

Watch, 2018.

See, for example, Mendez J. E., Victims as Protagonists in Transitional Justice,
International Journal of Transitional Justice 10(1), 2016, pp. 1-5.

See, for example, Peaceful Change Initiative, Women'’s voices for peace in Serbia and
Kosovo, 2023.

Reasons for past failures have ranged from a lack of political will to go beyond the one-
sided narrative, limited reach of such efforts and support within the society, lack of trust
among victims’ communities in the seriousness and genuineness of the governments’
initiatives and processes and a lack of coherent political support by the international
community. See, for example, Impunity Watch, Centre for Peace and Tolerance, Integra
and Pax, Kosovo's framework for dealing with the past at a turning point: Civil Society
Review of progress toward a National Strategy on Transitional Justice, 2017.

UN Special Rapporteur on the promotion of justice, truth, reparation and guarantees of
non-recurrence, Report proposing a framework for prevention, 2017.

Council of Europe Commissioner for Human Rights, Report following the visit to Bosnia
and Herzegovina from 12 to 16 June 2017, 2017, paras. 49-50.

UN Special Rapporteur on the promotion of justice, truth, reparation and guarantees
of non-recurrence, Report on Memorialisation processes in the context of serious
violations of international human rights and international humanitarian law, 2020.

Institute of Development Studies, K4D, Transitional justice and reconciliation in the
Western Balkans: approaches, impacts and challenges, 2021.

Badescu G., Between Repair and Humiliation: Religious Buildings, Memorials, and
Identity Politics in Post-war Sarajevo, Journal of Religion & Society, Supplement Series
19,2019, pp. 19-37.

Niksic L., Affect of War: Content analysis of the War Childhood Museum in Sarajevo,
in Bounia A. and Hendrick C., Studying Museums in Qatar and Beyond, UCL Qatar,

Page 118 - Dealing with the Past for a Better Future


https://www.impunitywatch.org/preventing-recurrency-policy-alternatives-transitional-justice-western-balkans/
https://www.impunitywatch.org/preventing-recurrency-policy-alternatives-transitional-justice-western-balkans/
https://www.unwomen.org/sites/default/files/Headquarters/Attachments/Sections/Library/Publications/2018/Reparations-for-conflict-related-sexual-violence-en.pdf
https://www.unwomen.org/sites/default/files/Headquarters/Attachments/Sections/Library/Publications/2018/Reparations-for-conflict-related-sexual-violence-en.pdf
https://trialinternational.org/wp-content/uploads/2022/03/GSFReportBiH_ENG_Web.pdf
https://trialinternational.org/wp-content/uploads/2022/03/GSFReportBiH_ENG_Web.pdf
https://www.ohchr.org/en/special-procedures/sr-truth-justice-reparation-and-non-recurrence/apologies-gross-human-rights-violations-and-serious-violations-international-humanitarian-law-report
https://www.ohchr.org/en/special-procedures/sr-truth-justice-reparation-and-non-recurrence/apologies-gross-human-rights-violations-and-serious-violations-international-humanitarian-law-report
https://www.cambridge.org/core/books/abs/social-performance/symbols-in-action-willy-brandts-kneefall-at-the-warsaw-memorial/3F2089E72047671BB73953B48A1C0996
https://www.cambridge.org/core/books/social-performance/056E61E9F0A3842633EEB5FF10C2FE43
https://www.cambridge.org/core/books/social-performance/056E61E9F0A3842633EEB5FF10C2FE43
https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=A/77/162&Lang=E
https://www.impunitywatch.org/publications/report-reparations-grassroots/
https://www.impunitywatch.org/publications/report-reparations-grassroots/
https://www.impunitywatch.org/publications/report-reparations-grassroots/
https://www.unwomen.org/en/digital-library/publications/2017/10/reparations-for-conflict-related-sexual-violence-lessons-from-the-western-balkans
https://www.unwomen.org/en/digital-library/publications/2017/10/reparations-for-conflict-related-sexual-violence-lessons-from-the-western-balkans
http://www.brandonhamber.com/publications/Report-YPS-Psychosocial-Transformation.pdf
http://www.brandonhamber.com/publications/Report-YPS-Psychosocial-Transformation.pdf
http://www.brandonhamber.com/publications/Report-YPS-Psychosocial-Transformation.pdf
https://academic.oup.com/ijtj/article/10/1/1/2356896
https://peacefulchange.org/news/womens-voices-for-peace/
https://peacefulchange.org/news/womens-voices-for-peace/
http://kosovomemory.org/wp-content/uploads/2018/10/Civil-society-review-of-progress-toward-a-National-Strategy-on-Transitional-Justice.pdf
http://kosovomemory.org/wp-content/uploads/2018/10/Civil-society-review-of-progress-toward-a-National-Strategy-on-Transitional-Justice.pdf
https://www.ohchr.org/en/documents/thematic-reports/a72523-report-special-rapporteur-promotion-truth-justice-reparation-and
https://www.coe.int/en/web/commissioner/-/bosnia-and-herzegovina-authorities-should-spare-no-effort-to-build-a-truly-cohesive-society-and-effectively-protect-media-freedom
https://www.ohchr.org/en/documents/thematic-reports/ahrc4545-memorialization-processes-context-serious-violations-human
https://opendocs.ids.ac.uk/opendocs/handle/20.500.12413/16471
https://opendocs.ids.ac.uk/opendocs/handle/20.500.12413/16471
http://nbn-resolving.de/urn:nbn:de:bsz:352-2-tkoaeuxt1bob6
http://nbn-resolving.de/urn:nbn:de:bsz:352-2-tkoaeuxt1bob6
https://d1wqtxts1xzle7.cloudfront.net/64157976/Affect_of_War_Content_Analysis_of_the_War_Childhood_Museum_in_Sarajevo-libre.pdf?1597226260=&response-content-disposition=attachment%3B+filename%3DAffect_of_War_Content_Analysis_of_the_Wa.pdf&Expires=1695977060&Signature=g6k5QQZWB1KFmLYC9QXwD0HNf4i9EL1DYwhNFYWL7I0B6CMJR0XijobPRVPsZa~EGJegRIoHECkTRa8hUX4lySBiWR7EB~iGPDcl7oMRvteYfiqZYV6tCGRcpR1l0gwxqdqak~1yMKMtTShdfDenLuTudfAKFbNe4JrJAWv9M1ODbF8PVPLnZjsLrhHozsVLAkxDdS~Y2wnOJuP580s5iYMj~hIbWe95GuxRPwDp~4bexUdIWBqseqVB8GXjpI8RC1sMX6aF16CWbrTS52efuZo0VJhHpksYWfhAp~b84xtq2udVhHADdaYUSzEMoeFbaPz8f5O1uZ55m~u6DYp5vA__&Key-Pair-Id=APKAJLOHF5GGSLRBV4ZA
https://discovery.ucl.ac.uk/id/eprint/10105697/

259.

260.

261.

262.

263.
264.

265.

266.

267.
268.

269.

270.

271.
272.

273.

274.

2020, pp. 100-129.

See Council of Europe, Quality history education in the 21st century - Principles and
guidelines, 2018.

For example, BIRN has created a database (in Bosnian) of court established facts in
an attempt to bring about change in the education of youth around the past. See
Balkan Transitional Justice, From court to classroom: bringing wartime facts to Bosnia’s
schools, 2023.

Abram M., A series of didactic resources produced by an extraordinary synergy
between historians and experts from various countries, now enriched by a workbook
on the Balkan conflicts in the nineties, Centre for Democracy and Reconciliation in
Southeast Europe, 2017.

Federman S., Niezen R., Narrative in the aftermath of mass atrocity, in Federman S.,
Niezen R., (eds), Narratives of Mass Atrocity: Victims and Perpetrators in the Aftermath,
Cambridge University Press, 2022, pp. 1-32.

Toda Peace Institute, Roig J., Engaging with Narratives for Peace, Policy Brief No. 39, 2019.

At the time of writing, North Macedonia, Serbia and Slovenia are members of the
Observatory on History teaching in Europe, see https://www.coe.int/en/web/
observatory-history-teaching/member-states.

See, Open Society Initiative, The Tshwane Principles on National Security and the Right
to Information: An Overview in 15 Points, 2013; Haldemann F.,, Unger T.,, The United
Nations Principles to Combat Impunity: A Commentary, Oxford University Press, 2018,
Principle 15.

Humanitarian Law Centre, Access to documents related to crimes against international
law in the possession of Serbian institutions: State secret prevails over right to truth,
2016.

BIRN, Freedom of Information in the Balkans: No Access and no Progress, 2022.

See, for example, the online database associated with the Kosovo Memory Book
(KMB), a joint project of the Humanitarian Law Centre (HLC) in Belgrade and its twin
organisation in Pristina, HLC-Kosovo. The KMB database is part of a long-standing
effort to establish the identity and circumstances of death or disappearance of every
casualty of the Kosovo war between 1998 and 2000—civilians and combatants, of any
ethnicity—including the NATO bombing of Yugoslavia and the period after the arrival
of NATO forces in Kosovo.

See, for example, Murphy C., Technology and Transitional Justice, Journal of Social
Philosophy and Policy 38(2), 2021, pp. 170-190; Rangelov I. and Teitel R., The justice
archive: transitional justice and digital memory, London Review of International Law
11 (1), 2023, pp. 83-109; Kostovicova D., Kerr R., Sokoli¢ I., Fairey T., Redwood H. and
Subotic¢ J,, The “Digital Turn”in Transitional Justice Research: Evaluating Image and Text
as Data in the Western Balkans, Journal of Comparative Southeast European Studies
70(1), 2022, pp. 24-46.

Vukusi¢ 1., Archives of Mass Violence: Understanding and Using ICTY Trial Records,
Journal of Comparative Southeast European Studies, 2023.

Ibid.

IRMCT, The Office of the Prosecutor and the ICRC sign a Memorandum of Understanding
on Cooperation in the Search for Missing Persons, 2018.

For the applicable rules on ICTY/IRMCT archives see: Archives | UNITED NATIONS |
International Residual Mechanism for Criminal Tribunals (irmct.org).

Kostovicova D., Seeking Justice in a Divided Region: text analysis of regional civil

Endnotes - Page 119


https://edoc.coe.int/en/teaching-history/7754-quality-history-education-in-the-21st-century-principles-and-guidelines.html
https://edoc.coe.int/en/teaching-history/7754-quality-history-education-in-the-21st-century-principles-and-guidelines.html
https://ratnizlocin.detektor.ba/
https://balkaninsight.com/2023/04/11/from-court-to-classroom-bringing-wartime-facts-to-bosnias-schools/
https://balkaninsight.com/2023/04/11/from-court-to-classroom-bringing-wartime-facts-to-bosnias-schools/
https://www.balcanicaucaso.org/eng/Areas/Balkans/The-Balkans-rethinking-history-text-books-177099
https://www.balcanicaucaso.org/eng/Areas/Balkans/The-Balkans-rethinking-history-text-books-177099
https://www.balcanicaucaso.org/eng/Areas/Balkans/The-Balkans-rethinking-history-text-books-177099
https://toda.org/assets/files/resources/policy-briefs/t-pb-39_julia-roig_engaging-with-narratives-of-peace.pdf
https://www.coe.int/en/web/observatory-history-teaching/member-states
https://www.coe.int/en/web/observatory-history-teaching/member-states
https://global.oup.com/academic/product/the-united-nations-principles-to-combat-impunity-a-commentary-9780198743606?cc=fr&lang=en&
https://global.oup.com/academic/product/the-united-nations-principles-to-combat-impunity-a-commentary-9780198743606?cc=fr&lang=en&
http://www.hlc-rdc.org/?p=31572&lang=de
http://www.hlc-rdc.org/?p=31572&lang=de
https://birn.eu.com/news-and-events/freedom-of-information-in-the-balkans-no-access-and-no-progress-2/
http://www.kosovomemorybook.org/
http://www.kosovomemorybook.org/
https://doi.org/10.1017/S0265052522000103
https://eprints.lse.ac.uk/119792/
https://eprints.lse.ac.uk/119792/
https://doi.org/10.1515/soeu-2021-0055
https://doi.org/10.1515/soeu-2021-0055
https://www.irmct.org/en/news/office-prosecutor-and-icrc-sign-memorandum-%20understanding-cooperation-search-missing-persons
https://www.irmct.org/en/news/office-prosecutor-and-icrc-sign-memorandum-%20understanding-cooperation-search-missing-persons
https://www.irmct.org/en/archives
https://www.irmct.org/en/archives
http://eprints.lse.ac.uk/68293/7/Kostovicova_Seeking_Justice_in_a_Divided_Region.pdf

society deliberations in the Balkans, International Journal of Transitional Justice 11(1),
2016, pp. 154-175.

275. Fairey T, Kerr R., What Works? Creative Approaches to Transitional Justice in Bosnia and
Herzegovina, International Journal of Transitional Justice 14(1), 2020, pp. 142-164.

276. lbid. See also Hisari L., Fouseki K., Post-War Cultural Heritage Preservation in Kosovo:
Rethinking the Implementation of Ahtisaari Plan Annex V, Heritage 3(1), 2020, pp. 98-
115; Moll N., Promoting ‘Positive Stories’ of Help and Rescue from the 1992-1995 War
in Bosnia and Herzegovina. An Alternative to the Dichotomy of Guilt and Victimhood?,
Comparative Southeast European Studies 67(4), 2020, pp. 447-475.

277. UN Special Rapporteur on the promotion of justice, truth, reparation and guarantees of
non-recurrence, Report following the visit to Bosnia and Herzegovina, 2022, para. 69.

Page 120 - Dealing with the Past for a Better Future


http://eprints.lse.ac.uk/68293/7/Kostovicova_Seeking_Justice_in_a_Divided_Region.pdf
https://academic.oup.com/ijtj/article/14/1/142/5803865
https://academic.oup.com/ijtj/article/14/1/142/5803865
https://www.mdpi.com/2571-9408/3/1/6
https://www.mdpi.com/2571-9408/3/1/6
https://www.degruyter.com/document/doi/10.1515/soeu-2019-0036/html
https://www.degruyter.com/document/doi/10.1515/soeu-2019-0036/html
https://www.ohchr.org/en/documents/country-reports/ahrc5134add2-visit-bosnia-and-herzegovina-report-special-rapporteur




The Commissioner for Human Rights is an independent and impartial
non-judicial institution established in 1999 by the Council of Europe to
promote awareness of and respect for human rights in the member states.

The activities of this institution focus on three major, closely related areas :
« country visits and dialogue with national authorities and civil society,
« thematic studies and advice on systematic human rights work, and

+ awareness-raising activities.

The current Commissioner, Dunja Mijatovi¢, took up her funtions in
April 2018. She succeeded Nils Muiznieks (2012-2018), Thomas

Hammarberg (2006-2012) and Alvaro Gil-Robles (1999-2006).

www.commissioner.coe.int

S\[€

3 The Council of Europe is the continent’s leading

: human rights organisation. It comprises 46 mem-

1 ber states, including all members of the European

. Union. All Council of Europe member states have
www.coe.int | signed up to the European Convention on Human

. Rights,a treaty designed to protect human rights,

. democracy and the rule of law. The European Court

. of Human Rights oversees the implementation of

. the Convention in the member states.

COUNCIL OF EUROPE

x *
COMMISSIONER ~ COMMISSAIRE AUX
FORHUMAN RIGHTS ~ DROITS DELHOMME  CONSEIL DE L'EUROPE




	_Hlk140756342
	_Hlk140756342
	_Hlk150519108
	_Hlk150496138
	_Hlk147750848
	_Hlk147750923
	_Hlk146318619
	_Hlk146280628
	_Hlk145924067
	_Hlk145924705
	_Hlk145925965
	_Hlk145926962
	_Hlk145927217
	_Hlk146909607
	_Hlk145927801
	_Hlk147000143
	_Hlk145928215
	_Hlk145928390
	_Hlk145928425
	_Hlk145928560
	_Hlk145928699
	_Hlk145928609
	_Hlk145929576
	_Hlk145930253
	_Hlk145930270
	_Hlk145930319
	_Hlk145930659
	_Hlk145930718
	_Hlk145931749
	_Hlk145930891
	_Hlk145931380
	_Hlk145935027
	_Hlk134364939
	_Hlk146966424
	_Hlk145935739
	_Hlk145936186
	_Hlk146967338
	_Hlk146967582
	_Hlk146968044
	_Hlk145936577
	_Hlk146565252
	_Hlk145940818
	_Hlk145940968
	_Hlk147815386
	_Hlk145936980
	_Hlk145937234
	_Hlk145937271
	_Hlk145937340
	_Hlk145937764
	_Hlk145938079
	_Hlk138686918
	_Hlk145938233
	_Hlk145938877
	_Hlk145943221
	_Hlk145943725
	_Hlk145944980
	_Hlk145945025
	_Hlk140742194
	_Hlk140743851
	_Hlk150698283
	_Hlk147358572
	_Hlk145944396
	_Hlk146979748
	_Hlk146788934
	_Hlk145944909
	_Hlk146792171
	_Hlk145945943
	_Hlk145946404
	_Hlk146900371
	_Hlk142638297
	_Hlk137818821
	_Hlk146905842
	_Hlk146907263
	_Hlk146917632
	_Hlk146917884
	_Hlk146918617
	_Hlk146919883
	_Hlk146920345
	_Hlk146920951
	_Hlk146921130
	_Hlk146920902
	_Hlk146921321
	_Hlk146965064
	_Hlk146622166
	_Hlk146622450
	_Hlk146966882
	_Hlk146967755
	_Hlk146968458
	_Hlk137818002
	Introduction
	Summary

	Chapter 1 
A Considerable Legacy 
	Chapter 2 
Unfinished Business: Stalled processes for Dealing with the Past
	Chapter 3 
Negative Trends Undermining Efforts to Deal with the Past
	Chapter 4
The Way Forward 
	Endnotes


