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FOREWORD

The European Commission against Racism and Intolerance (ECRI) was established by
the Council of Europe. It is an independent human rights monitoring body specialised
in questions relating to racism and intolerance. It is composed of independent and
impartial members, who are appointed on the basis of their moral authority and
recognised expertise in dealing with racism, xenophobia, antisemitism and intolerance.

In the framework of its statutory activities, ECRI conducts country-by-country
monitoring work, which analyses the situation in each of the member States regarding
racism and intolerance and draws up suggestions and proposals for dealing with the
problems identified.

ECRI’'s country-by-country monitoring deals with all member States of the Council of
Europe on an equal footing. The work is taking place in 5 year cycles, covering 9-10
countries per year. The reports of the first round were completed at the end of 1998,
those of the second round at the end of 2002, and those of the third round at the end of
the year 2007. Work on the fourth round reports started in January 2008.

The working methods for the preparation of the reports involve documentary analyses,
a contact visit in the country concerned, and then a confidential dialogue with the
national authorities.

ECRI's reports are not the result of inquiries or testimonial evidences. They are
analyses based on a great deal of information gathered from a wide variety of sources.
Documentary studies are based on an important number of national and international
written sources. The in situ visit allows for meeting directly the concerned circles
(governmental and non-governmental) with a view to gathering detailed information.
The process of confidential dialogue with the national authorities allows the latter to
provide, if they consider it necessary, comments on the draft report, with a view to
correcting any possible factual errors which the report might contain. At the end of the
dialogue, the national authorities may request, if they so wish, that their viewpoints be
appended to the final report of ECRI.

The fourth round country-by-country reports focus on implementation and evaluation.
They examine the extent to which ECRI's main recommendations from previous
reports have been followed and include an evaluation of policies adopted and
measures taken. These reports also contain an analysis of new developments in the
country in question.

Priority implementation is requested for a number of specific recommendations chosen
from those made in the new report of the fourth round. No later than two years
following the publication of this report, ECRI will implement a process of interim follow-
up concerning these specific recommendations.

The following report was drawn up by ECRI under its own and full responsibility.
It covers the situation as of 19 December 2008 and any development subsequent
to this date is not covered in the following analysis nor taken into account in the
conclusions and proposal made by ECRI.






SUMMARY

Since the publication of ECRI’s third report on Belgium on 27 January 2004,
progress has been made in a number of fields covered by that report.

The Federal Action Plan to combat racism, antisemitism, xenophobia and related
violence was adopted in 2004. Some of the measures set out in this plan have been
implemented and others are in progress. In particular, tools for monitoring racism and
racial discrimination are about to become operational; these include the tolerance
barometer and socio-economic monitoring.

The Belgian authorities have also launched initiatives to promote intercultural dialogue.
Several projects for preventing discrimination and increasing diversity in the field of
employment have been initiated or supported by the Belgian authorities.

Measures have been taken to improve the implementation of the criminal law
provisions to combat racism, including training and awareness-raising for police
officers, prosecutors, judges and lawyers. The prosecution services how have contact
prosecutors responsible for racism and discrimination issues, tasked with following up
any complaints made in these areas and referring them to the Prosecutor General's
Office. Circular No. col 6/2006 issued by the Board of Prosecutors General at the
Courts of Appeal allows for greater account to be taken of racist motivations in the
nomenclature of criminal offences.

The adoption on 10 May 2007 of a series of laws to combat discrimination and racism
is a welcome development. These laws have improved the civil-law machinery
penalising racial discrimination and other forms of discrimination on several points and
they clarify the requirements for adducing evidence of discrimination before the civil
courts. Information and awareness-raising campaigns have helped publicise this new
federal legislation.

The Centre for Equal Opportunities and the Fight against Racism (hereafter: the
Centre) has continued to play a leading role in the fight against racism and racial
discrimination in many respects. The extension of its mandate to cover migration-
related issues and non-citizens’ fundamental rights has helped strengthen this role.

Significant progress has been made as regards the introduction and use of tools for
combating racist discourse in politics, even though the problem of racist political
discourse persists. Judicial proceedings have been initiated against individuals and
legal entities taking part in organisations advocating racism. The administrative
mechanism allowing for the suspension of public funds granted to political parties
displaying hostility to freedoms and human rights is now operational; one set of
proceedings is currently in progress.

A circular aiming to combat racist discourse in sport has been adopted and the
authorities are stepping up their surveillance of racism on the Internet.

With regard to non-citizens, the Guardianship department for unaccompanied minors
has been set up in the Ministry of Justice and has been operating since 2004. As of
May 2007, unaccompanied minors are no longer placed in detention centres (closed
centres). Alternative solutions to the detention of families with children in closed
centres were put into place in October 2008. Measures have been taken to train civil
servants working in the migration field and raise their awareness of cultural diversity.
Non-EU non-citizens have been given the right to vote in municipal elections.



ECRI welcomes these positive developments in Belgium. However, despite the
progress achieved, some issues continue to give rise to concern.

There are a number of shortcomings in the system of collecting data on the application
of the criminal law provisions against racism, making it impossible to have a
comprehensive overview of the response of the justice system to racist acts and
expressions. It is imperative that these problems be resolved insofar as the authorities
must deal with persistent cases of racist expressions and violence.

Despite the measures taken by the authorities, extreme right-wing parties are
continuing to spread their racist, antisemitic, islamophobic and xenophobic propaganda
and there are some Neo-Nazi and extreme right-wing groupings active in Belgium.
With regard to racism, and in particular Islamophobia and antisemitism on the Internet
in Belgium, in recent years there has apparently been a sharp increase in racist
websites and discussion forums that can be accessed from Belgian sites. This climate
is one of the reasons for the persistence of incidents of racist violence in Belgium.

There are continuing allegations of instances of racial discrimination and in particular
racial profiling, by the police. There are also continued reports that racially motivated
abusive behaviour by police officers is not, for a variety of reasons, receiving sufficient
attention and those responsible are not being punished.

The persistence of direct and indirect racial discrimination in employment, access to
housing and public services is a problem affecting primarily non-citizens and people of
immigrant background, particularly persons of Moroccan or Turkish origin, and those
from the countries of sub-Saharan Africa and Eastern Europe. Muslims, and especially
women wearing the headscarf are also sometimes subject to this type of discrimination.

Travellers also suffer from prejudices and discrimination in employment and housing, in
particular because of the shortage of transit sites where itinerant Travellers can camp.

Education is a sector where direct and indirect racial discrimination persists, even
though the authorities have taken measures to try and deal with this problem.
Immigrant children and children of immigrant background and whose language is not
the one spoken at school tend to perform less well at school than children of Belgian
origin for several reasons, including de facto segregation at school and the racism
which they allegedly sometimes encounter there.

The report highlights problems linked to tension between linguistic communities and
also allegations of discrimination based on language. It is worrying to hear that the
tensions that exist between the Dutch-speaking and French-speaking communities are
being exploited more and more openly in politics. Measures have been taken in recent
years at local and regional level to oblige certain groups to learn or undertake to learn
Dutch. These measures seem to have little effect and to be dangerous for the exercise
of certain individual rights such as access to social housing. Above all, they stigmatise
the groups concerned. There are also reports of wrongful use being made by some
employers of the language level required as a recruitment criterion. The fact is that, to
date, there is no body specialising in the fight against discrimination that is competent
to deal with questions of discrimination based on language.

While the new legislation on non-citizens and asylum seekers has led to some
progress, it has also given rise to more stringent requirements for the exercise of
certain rights, especially as regards adequate housing for family reunification.
Progress as regards the detention and deportation conditions of non-citizens has not
been sufficient and cases of abuse continue to be notified. There is an urgent need to
find solutions to regularise the situation of undocumented non-citizens who are in an
extremely precarious position.



With regard to the measures concerning the integration of immigrants and persons of
immigrant background, incentive-type measures are a welcome development but the
resources available for these measures are not sufficient to meet the heavy demand,
especially insofar as suitable language classes are concerned. The civic integration
programme in the Flemish Region is obligatory for some non-citizens. The obligation
to attend this programme, which is presented as purporting to integrate non-Dutch
speakers, would appear to be ineffective, or indeed counter-productive in that it
stigmatises the persons in question and jeopardises the exercise of their individual
rights.

In this report, ECRI recommends that the Belgian authorities take further action
in a number of areas; in this context, it makes a series of recommendations,
including the following.

ECRI recommends that the Belgian authorities ratify Protocol No. 12 to the European
Convention on Human Rights as swiftly as possible. It recommends that an evaluation
be made of the legislative arrangements to combat racism and racial discrimination and
that all members of the justice system be trained in and made aware of the content of
this legislation.

ECRI recommends that the authorities consolidate the institution of the Centre and
make it an inter-federal organ. It recommends that prompt action be taken to designate
or set up an independent and impartial body competent to deal with discrimination
based on language.

ECRI recommends that the authorities continue their efforts to combat direct and
indirect racial discrimination in the fields of employment and housing, by introducing,
where possible and necessary, positive action measures.

ECRI strongly recommends that the Belgian authorities pursue and step up their efforts
to ensure that all children of immigrant background are afforded equal opportunities in
access to education. ECRI recommends in particular that they continue to take steps
to promote a social mix in state schools and place greater emphasis in initial and in-
service teacher training on the need to combat racism and racial discrimination, on the
one hand, and on the ways in which diversity enriches Belgian society, on the other
hand. *

ECRI recommends that the Belgian authorities pursue and step up their efforts to
combat racism in political discourse by applying the procedures introduced for this
purpose, by regularly reviewing their effectiveness and by supplementing them if
necessary. It is also imperative to step up the fight against racist discourse on the
Internet.

* The recommendations in this paragraph will be subject to a process of interim follow-up by ECRI no later
than two years after the publication of this report.



ECRI strongly recommends that the Belgian authorities find at the earliest opportunity
solutions to enable Travellers to camp, by creating a sufficient number of well located
and properly equipped sites. It also recommends that the authorities run an
awareness-raising campaign aimed at the general public to combat all forms of
intolerance towards and rejection of Travellers and to combat any related racial
discrimination.*

ECRI recommends that the authorities review the new measures taken at local and
regional level to oblige certain groups to learn or undertake to learn Dutch, ensuring
that such measures do not have a counter-productive effect on the integration process.

With regard to non-citizens, ECRI recommends that the Belgian authorities do
everything possible to find alternative solutions to detention for non-citizens in an
irregular situation and for asylum seekers, especially minors, and that they continue to
combat all abuses in connection with the detention and deportation of non-citizens.

ECRI recommends that all currently serving police officers and those undergoing initial
training be instructed in and alerted to the need to combat racism and racial
discrimination, stressing the importance of dealing with and recording complaints
appropriately. Furthermore, ECRI urges the authorities to designate within each police
unit a contact person responsible for improving the police response to complaints
regarding racist acts by private persons, along the lines of the contact prosecutors
specialising in racism and discrimination issues in the prosecution service. *
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FINDINGS AND RECOMMENDATIONS

Existence and Implementation of Legal Provisions

International legal instruments

1.

In its third report, ECRI recommended that Belgium ratify Protocol No. 12 to the
European Convention on Human Rights, which contains a general prohibition of
discrimination and was signed by Belgium on 4 November 2000. The Belgian
authorities state that they are in favour of ratifying the Protocol and that the
ratification procedure is under way. The Flemish authorities, in particular,
agreed to ratification of the Protocol on 20 July 2006 while the other federated
entities had already given their formal approval before 2005.

ECRI recommends that Belgium ratify Protocol No. 12 to the European
Convention on Human Rights as swiftly as possible.

In its third report, ECRI recommended that Belgium ratify the Additional
Protocol to the Convention on Cybercrime concerning the criminalisation of acts
of a racist and xenophobic nature committed through computer systems.
Belgium signed this Protocol on 28 January 2003 and the Belgian authorities
have stated that the ratification procedure is under way.

In its third report, ECRI recommended that Belgium ratify the Framework
Convention for the Protection of National Minorities, taking into account Resolution
1301 (2002) of the Parliamentary Assembly of the Council of Europe, asking
Belgium to ratify the convention while withdrawing the reservation made at the
time of signing'. The Belgian authorities have indicated that ratification of the
Framework Convention, signed by Belgium on 31 July 2001, is currently being
discussed by the federated entities whose prior approval is required.

In its third report, ECRI recommended that Belgium sign and ratify the
European Charter for Regional or Minority Languages, the Convention on the
Participation of Foreigners in Public Life at Local Level2 and the UNESCO
Convention against Discrimination in Education. The Belgian authorities have
stated that efforts are under way to enable them to sign these three
instruments.

Belgium has not signed the International Convention on the Protection of All
Migrant Workers and Members of their Families.

ECRI recommends that Belgium ratify the Additional Protocol to the Convention
on Cybercrime, concerning the criminalisation of acts of a racist and
xenophobic nature committed through computer systems.

1 Text of the reservation: “The Kingdom of Belgium declares that the Framework Convention applies without
prejudice to the constitutional provisions, guarantees or principles, and without prejudice to the legislative rules
which currently govern the use of languages. The Kingdom of Belgium declares that the notion of national
minority will be defined by the inter-ministerial conference of foreign policy.” See Resolution 1301 (2002) of
the Parliamentary Assembly of the Council of Europe on the protection of minorities in Belgium, 8 20 — i).
See also Parliamentary Assembly of the Council of Europe, Recommendation 1766 (2006), “Ratification of
the Framework Convention for the Protection of National Minorities by the member states of the Council of
Europe”, 10 April 2006.

2 On this subject, see also: “Non-citizens: - Integration policies”.
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ECRI recommends that Belgium ratify the Framework Convention for the
Protection of National Minorities, taking into account Resolution 1301 (2002) of the
Parliamentary Assembly of the Council of Europe.

ECRI recommends that Belgium sign and ratify the European Charter for
Regional or Minority Languages, the Convention on the Participation of
Foreigners in Public Life at Local Level, the UNESCO Convention against
Discrimination in Education and the International Convention on the Protection
of All Migrant Workers and Members of their Families.

Criminal law provisions to combat racism

10.

11.

12.

13.

14.

In its third report, ECRI recommended that Belgium ensure effective
implementation of the provisions establishing racist motivation as a specific
aggravating circumstance and the exhaustive nature of the range of offences to
which the specific aggravating circumstance applies. It also recommended that
the Belgian authorities step up their efforts to provide training to police officers,
judges and prosecutors on issues pertaining to the implementation of the
legislation against racism.

The Criminal Code provides that hatred, contempt or hostility based, inter alia,
on presumed race, skin colour, descent, national or ethnic origin, nationality,
religious beliefs or language are aggravating circumstances in the case of a
number of offences. The list of offences concerned includes murder, intentional
wounding, harassment, defamation, arson and destruction or damage of
movable property. ECRI notes with interest that under the Act of 10 May 2007
which aims to combat certain forms of discrimination, this list has been
extended to include graffiti and damage to immovable property (Article
534quater of the Criminal Code).

The Act of 30 July 1981 criminalising certain acts inspired by racism or
xenophobia outlaws incitement to hatred, violence and racial discrimination,
dissemination of ideas based on racial superiority or hatred and participation in
racist associations. The Act of 23 March 1995 prohibits denial of the genocide
committed by the Nazi regime.

ECRI notes with interest that since its last report, the Belgian courts have, on a
number of occasions, applied the criminal law provisions which provide for an
increased penalty if an offence is racially motivated3. They have also applied
the provisions prohibiting denial of the genocide committed by the Nazi regime
(Act of 23 March 1995), handing down suspended or non-suspended prison
sentences to persons who made revisionist statements, fining them and/or
withdrawing their civil and political rights. The provisions of the Act of 30 July
1981 against racism have also been applied on several occasions by the
Belgian courts, which have handed down non-suspended prison sentences in
the most serious cases*.

ECRI is pleased to note that since its last report, a number of measures have
been taken to improve the implementation of the criminal law provisions to
combat racism. In particular, a contact prosecutor responsible for racism and
discrimination issues has been appointed in each court district to closely
monitor any complaints made in these areas and to refer them to the
Prosecutor General’'s Office. The contact prosecutors have received specialist
training and have met on a number of occasions, the first being in 2006. The

3 For further details, see below: “Racist violence”.

4 For further details, see below: “Racism in public discourse”.
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15.

16.

17.

18.

19.

system could be further enhanced, however, by providing additional training for
these prosecutors and facilitating contacts both between these prosecutors and
between them and the other parties involved in combating racism.

Circular No. col 6/2006 issued by the Board of Prosecutors General at the
Courts of Appeal on 21 March 2006 sought to fine-tune the nomenclature for
identifying the racist motivations of certain offences. Under the terms of this
circular, in the case of an ordinary offence with a racist motivation, the police
and the prosecution service must specifically mention this motivation at the time
of recording the offence. If there is some doubt, the matter can be referred to
the contact prosecutor (see above) who will see to it that the circular is properly
implemented. The circular states that it must always be possible to add or
delete a reference to the racist nature of an offence at every stage of the
procedure, based on the findings made by the prosecutors.

Since the last report, a whole series of measures have been taken to raise
awareness of racism and to train police officers, prosecutors, judges and
lawyers in the applicable legislation in this area. ECRI welcomes this
commitment to training and educating the key players involved in implementing
the criminal law provisions to combat racism. It notes, however, that except for
some mandatory initial training, the courses are optional and not everyone
chooses to take them.

ECRI notes that a large number of cases are dropped by prosecutors, without
any real possibility of knowing why. In some cases, the decision to drop
proceedings is entirely justified, as in cases where, even after investigation, the
identity of the perpetrators remains unknown. It would be helpful however to
have more detailed information and discussions between contact prosecutors
on this subject in order to establish why cases are dropped and, where
necessary, to find ways of ensuring that racist offences do not go unpunished.

More generally, both the authorities and civil society agree that further
improvements need to be made to the system of collecting data on the
application of the criminal law provisions against racism. Such data are
collected, but in a rather piecemeal fashion and by different bodies which do not
always use the same criteria. For example, the Centre for Equal Opportunities
and the Fight against Racism (hereafter: the Centre)s publishes any relevant
Belgian case-law of which it is aware. The anti-racist NGOs also collect data
about any complaints that come to their attention. The police and the
prosecution service have their own collection systems. While all these efforts
and information are useful, they are not enough to allow close monitoring of
trends in terms of racist incidents and the follow-up given to them by the
criminal justice system. Much more needs to be done to provide instruments
for collecting reliable data on the application of the criminal law provisions to
combat racism. The authorities have stated that they are giving serious
consideration to this matter in an effort to find and introduce suitable, useful
mechanisms®.

ECRI recommends that the Belgian authorities assess the implementation of
the criminal law provisions against racism in order to identify, including notably
from recent case-law, any gaps that need closing or any improvements or
clarifications that might be required, so that changes can then be made if
necessary. In this respect, ECRI draws the authorities’ attention to its General

5 Concerning the Centre for Equal Opportunities and the Fight against Racism, see below: “Anti-
discrimination bodies and other institutions”.

6 On this point, see also: “Conduct of the police”.
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Policy Recommendation No. 7 on national legislation to combat racism and
racial discrimination which contains guidelines in this area.

20. ECRI recommends that the Belgian authorities continue to provide initial and in-
service training for all members of the justice system — police officers,
prosecutors and judges — regarding the criminal law provisions prohibiting
racism, so as to ensure that these provisions are applied in a satisfactory
manner. It further recommends that lawyers be given the opportunity to receive
training in these provisions.

21. ECRI recommends that the Belgian authorities consolidate and strengthen the
system of contact prosecutors responsible for racism and discrimination issues,
for example by creating a forum to enable the prosecutors concerned to share
their expertise, and by providing them with additional training.

22. ECRI strongly encourages the Belgian authorities to improve and to supplement
the existing arrangements for collecting data on racist incidents and the follow-
up given to them by the criminal justice system. In this respect, it draws the
authorities’ attention to the section of its General Policy Recommendation No.
11 on combating racism and racial discrimination in policing which concerns the
role of the police in combating racist offences and monitoring racist incidents?.

Legislation to combat racial discrimination
- Content of the legislation to combat racial discrimination

23. In its third report, ECRI recommended that the Belgian authorities consider
strengthening and supplementing the civil law provisions on racial
discrimination and training judges in the existing provisions.

24. ECRI is pleased to note that the Acts of 10 May 20078, which came into force
on 9 June 2007, have improved the judicial machinery for combating racial
discrimination and other forms of discrimination on several points®. In general,
the experts on combating discrimination take the view that the current federal
legislation is satisfactory. The main purpose of the acts is to implement the EU
directives on combating discrimination® but in several respects, the new
legislation even goes beyond what is required by these directives. It
incorporates a great many of the suggestions made in ECRI General Policy
Recommendation No. 7 on national legislation to combat racism and racial
discrimination. For example, the new legislation prohibits direct and indirect
discrimination not only on the grounds of presumed race, skin colour, descent
or national or ethnic origin but also on the grounds of nationality, religious belief
and language, in many fields of life (including employment, access to public
services and housing), in both the private and the public sector.

7 See part lll of the General Policy Recommendation.

8 Act of 10 May 2007 aimed at combating certain forms of discrimination, Act of 10 May 2007 amending
the Act of 30 July 1981 criminalising certain acts inspired by racism and xenophobia; Act of 10 May 2007
adapting the Judicial Code to the legislation aimed at combating discrimination and criminalising certain
acts inspired by racism or xenophobia. These three acts were accompanied by the Act of 10 May 2007
aimed at combating discrimination between women and men. They were all published in the Belgian Law
Gazette (Moniteur belge) on 30 May 2007.

9 In its Judgment n° 17/2009 of 12 February 2009, the Constitutional Court rejected an application to strike
down 3 of these laws under reserve of interpretation for certain provisions.

10 EU Council Directive 2000/43/EC implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin and EU Council Directive 2000/78/EC establishing a general
framework for equal treatment in employment and occupation.
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25.

26.

27.

28.

29.

The new legislation also establishes as a criminal offence certain forms of
discrimination based on a number of the grounds mentioned above. As before,
the law prohibits intentional discrimination, whether direct or indirect, and
irrespective of the perpetrator, on the grounds of presumed race, skin colour,
descent or national or ethnic origin. Where the perpetrator is an official or
public officer, the possible prison term is doubled. In the case of the other two
grounds (language and religious belief), only intentional discrimination on the
part of an official or public officer is punishable under criminal law.

The main improvements made by the new legislation concern the civil law
branch. The definitions of key concepts such as indirect discrimination have
been clarified. The acts provide for greater protection from retaliatory measures
against the victim or a witness if they report a discriminatory act.

The new legislation introduces a system of fixed-rate compensation for non-
pecuniary damages in case of discrimination. The victim can choose between
either seeking reimbursement for actual harm suffered or claiming a fixed-rate
compensation of EUR 650. The second possibility should make it easier to
obtain compensation through the courts. There has been some criticism,
however, that the fixed sum is too low to be a sufficient deterrent. Granted, the
victim can opt to seek compensation for the actual costs incurred, enabling
them to claim more, but this also makes the procedure more complicated. The
fixed amount of compensation can be increased to EUR 1,300 in certain
circumstances, for example where the non-pecuniary damage sustained is
considerable. In case of discrimination in the employment sphere, the fixed-rate
compensation is three months’ wages or six months’ wages respectively, under
the same criteria.

The amount of the damages may equally be increased if the defendant cannot
show that the less favourable treatment would also have occurred had there
been no discrimination. It is difficult to see why the law varies the amount of
compensation for non-pecuniary damages depending on whether or not the
offender had the possibility of justifying the decision with a non-discriminatory
motive. The non-pecuniary damage which extends from the refusal is justified
because a discriminatory motive was among the elements taken into account.
ECRI recalls that for racial discrimination to have taken place, it is not
necessary that ethnic origin should constitute the only factor or the determining
factor in the difference in treatment. It is enough that this ground is among the
factors leading to such difference in treatment®. |t therefore considers that the
amount of damage should not vary according to whether or not the decision
might have been justified for other reasons.

Under the new legislation, complaints about discrimination which come before
the civil courts are to be automatically communicated to the prosecution service
or, depending on the nature of the act, to the Labour Inspectorate, both of which
can issue an opinion, intervene in the procedure or even initiate legal
proceedings. The Centre has the right to initiate legal proceedings in
discrimination cases, except for cases involving discrimination based on gender
or language?2.

11 On this point, see ECRI General Policy Recommendation No. 7 on national legislation to combat racism
and racial discrimination, and more specifically § 7 of the Explanatory Memorandum. See also, mutatis
mutandis, the judgment of the European Court of Human Rights, Grand Chamber, E.B. v. France, § 80,
Application No. 43546/02.

12 On this point, see below: “Anti-discrimination bodies and other institutions”.
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Under the acts of 10 May 2007, “positive action measures” may be taken if the
purpose of the measure is to eliminate a manifest inequality. The measure
must be temporary and must not needlessly restrict the rights of others. As well
as these general requirements, it is stated that the circumstances and
conditions necessary for the undertaking of a positive action measure to combat
discrimination are to be determined by royal decree. ECRI notes with interest
that positive action measures are thus permitted and are tightly controlled by
Belgian law, which should help to avoid any abuse. It hopes that in cases
where there is manifest inequality?3, consideration will be given to the possibility
of using these measures in strict accordance with the conditions mentioned
above.

In its third report, ECRI asked for clarification of the rules on the possibility of
using a situation test as a way of collecting evidence of racial discrimination.
The Acts of 10 May 2007 specify the methods of collecting evidence that may
be used in civil proceedings. They provide for the sharing of the burden of
proof in discrimination cases. Accordingly, where the victim alleges facts from
which it may be presumed that there has been discrimination, it is for the
respondent to prove that there has been no discrimination.

The legislation provides examples of facts from which it may be presumed that
discrimination has occurred, making it clear that there are others in addition to
those listed. In the case of direct discrimination, such facts include 1)
information that indicates a pattern of adverse treatment of individuals who
share a particular protected characteristic, e.g. several independent complaints
to the Centre or one of the interest groups authorised to bring legal
proceedings; or 2) information indicating that the situation of the person who
was treated adversely is comparable to the situation of the reference person. In
the general opinion of legal commentators, situation tests, which involve setting
up situations in order to prove a difference in treatment between persons in
comparable situations, are thus now among the means of establishing facts
from which it may be presumed that discrimination has occurred. It remains to
be seen how the courts will interpret this precise point.

The facts from which it may be presumed that there has been indirect
discrimination based on a protected criterion include: 1) general statistics about
the situation of the group to which the victim of the discrimination belongs or
facts of general knowledge; 2) the use of an inherently suspect distinguishing
criterion; or 3) elementary statistical material demonstrating adverse treatment.

The new legislation provides that every five years from the date of its entry into
force, the legislative Chambers are to carry out an assessment of its application
and effectiveness, after consulting the Centre and the Institute for the Equality
between Women and Men and on the basis of a report by a committee of
experts.

While the federal legislation to combat racial discrimination appears to be
generally satisfactory, the division of competence between the federal
authorities, the Regions and the Communities means that the federated entities
must also adopt such legislation, so as to ensure that all fields of life, including
those within the competence of the federated entities, are covered. For
example, insofar as education is a matter for the Communities, it is important
that the Communities adopt provisions prohibiting discrimination in education if
coverage of this field is to be secured. In this respect, the Regions and the
Communities are all in the process of adopting, or have already adopted,

13 See below: “Discrimination in various fields”.
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36.

37.

38.

39.

40.

legislation to supplement the federal legislation designed to transpose the EU
directives prohibiting discrimination. The Walloon Region, for example, has a
draft decree on equal treatment while the French Community has another on
combating certain forms of discrimination and the Brussels-Capital Region
adopted antidiscrimination ordinances on 4 September 2004. The German-
speaking Community passed a decree in 2004 (revised in 2007) safeguarding
equal treatment in the labour market. Lastly, in 2007, the Flemish government
revised the 2002 decree on proportionate participation in the labour market and
on 2 July 2008 passed a decree on equal opportunities and equal treatment. In
the case of some of these decrees and draft decrees, harmonisation with the
federal legislation is among the aims of the drafters, but there is no guarantee
that the end result will be fully harmonised anti-discrimination legislation across
the whole of Belgium. A watchful eye will therefore need to be kept on this
point.

ECRI recommends that the Belgian authorities continue to extend the civil and
administrative legal framework for combating racial discrimination in order to
cover all types of discrimination in all fields of life, with due regard for ECRI’s
General Policy Recommendation No. 7 on national legislation to combat racism
and racial discrimination. In particular, care should be taken to bring the
provisions adopted by the various federated entities into line with the federal
legislation so as to have a coherent and comprehensive body of anti-
discrimination laws.

ECRI recommends that the Belgian authorities rapidly adopt the royal decree
determining the circumstances and conditions necessary for the undertaking of
a positive action measure to combat discrimination.

Implementation of legislation to combat racial discrimination

The new legislation to combat racial discrimination is too recent to allow an
assessment of its implementation. ECRI notes, however, that even before this
legislation was passed, the courts penalised racial discrimination on several
occasions, notably at the request of the Centre which can initiate legal
proceedings or assist victims of discrimination in court. The new legislation
should help, therefore, to confirm and strengthen this tendency, not least by
encouraging the civil courts to be less cautious about the kind of evidence that
can be considered as a means of proving discrimination.

One example of a court penalising racial discrimination was the decision given
by the Labour Court of Ghent on 26 March 2007. In the case in question, a
company operating in the security sector was found to have carried out direct
discrimination based on ethnic origin because the manager of the company had
sent an e-mail to an employee, asking him to reject an application from a
Belgian of Turkish origin, on the principle that it was “unheard of” to have “a
foreigner selling security devices”. In order to prevent any recurrence of such
behaviour, the judge issued an order requiring the company to pay a fine of
EUR 2,500 to the victim and EUR 500 to the Centre which had also initiated
proceedings. The Court ordered that the decision be published in the
newspapers. The Centre has indicated that, since then, the company in
question has pledged to eliminate discrimination from its staff policy and to do
more to implement a diversity plan.

To give another example, the Centre brought a case before the Labour Court of
Brussels against a manufacturer of garage doors after one of its directors
publicly stated that his company did not wish to recruit “allochthonous” persons,
i.e. foreigners, on the ground that his customers were against this. The Court
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42.

found that discrimination had occurred but refused to penalise it, whereupon the
Centre appealed to the Labour Court of Brussels which referred a preliminary
guestion to the Court of Justice of the European Communities (ECJ). On
10 July 2008, the ECJ accordingly gave its first ruling on the interpretation of
Council Directive 2000/43/EC of 29 June 2000, implementing the principle of
equal treatment between persons irrespective of racial or ethnic origin. The
Belgian legislation invoked was designed to implement the provision of this
directive that prohibits direct discrimination in access to employment. The ECJ’s
ruling thus serves to clarify in a number of respects the scope not only of the
Belgian legislation but also of Directive 2000/43/EC, which applies in all
Member States of the European Union. In particular, the ECJ found that the
fact that an employer declares publicly that it will not recruit employees of a
certain ethnic or racial origin, something which is clearly likely to strongly
dissuade certain candidates from submitting their candidatures and,
accordingly, to hinder their access to the labour market, constitutes direct
discrimination in respect of recruitment within the meaning of the directive?#.

Since the publication of ECRI’s third report on Belgium, a number of measures
have been taken to inform potential victims and to train the key actors in the
justice system about the legislation for combating racial discrimination. In
particular, a campaign to ensure more effective application of the anti-
discrimination laws was conducted among persons liable to encounter
discrimination at work. For example, ten seminars were held in 2007 to explain
the content of the anti-discrimination laws in the field of employment to
prevention officers within companies, employers, trade unions and members of
the legal profession.

ECRI recommends that the Belgian authorities continue their efforts to inform
the public about the existing provisions prohibiting racial discrimination and
about any provisions that might be adopted in the future. It also draws attention
to the need to maintain and step up efforts to train all members of the justice
system in the new legislation for combating racial discrimination and to focus
more specifically on the arrangements for sharing the burden of proof, as
prescribed by the new legislation.

Anti-discrimination bodies and other institutions

43.

44,

In its third report, ECRI recommended that the Belgian authorities keep under
review the adequacy of the human and financial resources allocated to the
Centre for Equal Opportunities and the Fight against Racism (hereafter: the
Centre) in order to ensure that it is able to carry out its tasks effectively.

ECRI draws attention to the important contribution made to the fight against
racism and racial discrimination by the Centre, which plays a major role in these
matters on numerous fronts. Its mission is to promote equal opportunities and
to combat all forms of discrimination, exclusion, restriction or preference based
on presumed race, colour, descent, national or ethnic origin, sexual orientation,
civil status, birth, property, age, religious or philosophical beliefs, actual or
future health status, disability and physical characteristics. To do this, the
Centre has a wide range of powers and responsibilities which include providing
assistance to victims, the right to initiate legal proceedings in certain
circumstances, training for officials and other actors, information campaigns and
the right to make recommendations to the authorities.

14 ECJ, 10 July 2008, Centrum voor gelijkheid van kansen en voor racismebestrijding v Firma Feryn NV,
case C-54/ 07, 828.
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Since the adoption of ECRI’s third report, the Centre has also been given the
task of informing the authorities about the nature and extent of migration flows
and of ensuring that the basic rights of foreigners are respected. To this end,
the Centre undertakes studies and assessments, carries out regular visits to
closed centres for non-citizens in an irregular situation and monitors changes in
the legislation on non-citizens. The Centre is also responsible for encouraging,
co-ordinating and monitoring policy as regards smuggling and trafficking in
human beings.

Whenever the Centre has been assigned a new task and new responsibilities,
the authorities have seen to it that it receives the corresponding human and
material resources, so that it can continue to perform its tasks properly. The
Centre itself has underlined the importance of giving it a role in matters relating
to migration and foreigners’ fundamental rights, as these issues are closely
linked to racism and racial discrimination. This extension of the Centre’s remit
should enable it to obtain an overview of the problems and suggest suitable
solutions.

To date, the only ground for discrimination that has not yet been assigned to a
specialised body is language?s. Under Section 29 of the Act of 10 May 2007
designed to combat certain forms of discriminations, the King is to designate
the body which will be competent to deal with discrimination based on
language. At the time of writing, no such body had yet been designated.
Elsewhere in this report, however, ECRI warns of the dangers of exploiting the
tensions that exist between the Dutch-speaking and French-speaking
communities?’ for political gain. It also refers to measures requiring persons to
show that they speak Dutch or are at least willing to learn it in order to gain
access to certain social rights, measures that have been criticised by human
rights organisations for being discriminatory:®. It also mentions the wrongful use
being made by some employers of mother tongue as a criterion for
recruitment®. Prompt action is therefore needed to set up a body to adjudicate
on matters relating to discrimination based on language. It is obviously vital
that this body be independent and impatrtial if the operation is to be successful.

ECRI notes that each federated entity has already introduced, or is in the
process of introducing, local mechanisms for advising and assisting victims of
discrimination. The Flemish decree on equal opportunities and equal treatment
of 2 July 2008, for example, provides for the setting up of “anti-discrimination
points” in the 13 biggest towns and cities in Flanders and in Brussels. These
points will provide support to victims of discrimination and develop local
prevention schemes, notably through mediation. At present, the Centre is only
mandated to implement federal legislation, except where there is a co-operation
agreement with certain federated entities. In its view, the best solution here
would be to conclude an agreement that would turn the Centre into an inter-
federal entity. It would then be able to provide the same support and protection
to victims of discrimination and hate crimes all over the country, irrespective of
the legislation invoked. ECRI notes that there are plans to sign such an
agreement, as the entities concerned are all quite in favour of this arrangement,
but that owing to the political crisis facing Belgium at the time of writing, signing

15 With regard to gender-based discrimination, there is an Institute for Equality between Women and Men
which has similar powers and responsibilities to those of the Centre.

16 See above: “Legislation to combat racial discrimination”.

17 See below: “Racism in public discourse”.

18 See below: “Discrimination in various fields: - Access to housing and public services” and “Non-
citizens: - Integration policies”.

19 “Discrimination in various fields: - Employment”.
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50.

51.

has been delayed. Should such an agreement be signed, the Centre would
obviously have to be provided with the necessary funding and structural support
to enable it to carry out its extended activities.

Given the key role played by the Centre in combating racism and racial
discrimination, ECRI recommends that the Belgian authorities pursue and step
up their efforts to consolidate the institution of the Centre. Special care should
be taken to diligently consult the Centre and to co-operate with it fully, in
particular by heeding its opinions and recommendations in its areas of
expertise.

In particular, ECRI strongly recommends that the Belgian authorities finalise the
co-operation agreement between federal entity and federated entities to turn the
Centre into an inter-federal entity dedicated to helping all victims of
discrimination on the grounds within its competence.

ECRI urges the Belgian authorities to promptly designate or set up the body
competent to deal with discrimination based on language and to confer on this
body powers and independence similar to those enjoyed by the Centre. In this
respect, it draws attention to its General Policy Recommendation No. 2 on
specialised bodies to combat racism, xenophobia, antisemitism and intolerance
at national level and its General Policy Recommendation No. 7 on national
legislation to combat racism and racial discrimination which provide guidelines
on the status and competences of such a body. ECRI places particular
emphasis on the need to ensure that the specialised body to combat
discrimination based on language is independent and impartial.

Discrimination in Various Fields

Employment

52.

53.

54.

In its third report, ECRI recommended that the Belgian authorities implement
the legislation prohibiting racial discrimination in employment. It called for
further efforts to raise the awareness of companies about the issues of
discrimination and diversity, stressing in particular the need to adopt specific
action plans and to encourage the dissemination of best practices in this area.

ECRI is pleased to note that the Belgian authorities as a whole and the actors
involved in the employment sector, such as the trade unions, temporary
employment agencies and a number of employers themselves, have been very
active in recent years in preventing discrimination and increasing diversity in the
workplace. There are too many initiatives to mention all of them but ECRI
wishes to draw attention to a number of schemes which seek to promote
diversity in employment.

The federal authorities have set up a Multicultural Enterprise Unit which has
been working since 2001 to raise companies’ awareness in this area. The pilot
project “Equality Diversity Seal of Approval’, introduced in 2006, has grown in
size and a number of private companies and public institutions have since been
awarded the Seal. However, some people feel that the Seal is awarded too
easily. A system of socio-economic monitoring is to be introduced shortly,
which should provide a better insight into the problems experienced by minority
groups in terms of access to employment and enable the most appropriate

20 Concerning the implementation of the legislation to combat racial discrimination in employment, see
above: “Legislation to combat racial discrimination”.

21 Concerning the award of this seal to the police, see below “Conduct of the police”.
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measures to be taken to resolve them22, Collective Agreement No. 38 of 1983
concerning the recruitment and selection of workers was adapted to cover
discrimination at every stage of a contract of employment. Management and
unions within the National Labour Council adopted on 10 October 2008 a "Code
of Conduct for Equal Treatment during the recruitment and selection of
workers". This Code is appended to Collective Agreement No. 38. A new
Collective Labour Agreement, No. 95, on equal treatment at all stages of
working relationships, has also been adopted. Finally, the National Labour
Council has drafted an opinion on "affirmative action".

In Flanders, the equal opportunities policy includes measures to promote
proportionate participation by minority groups in the labour market and diversity
within companies. There is a diversity action plan at regional level as well as a
number of company-wide diversity schemes. Also worth mentioning is the
financial assistance granted by the Flemish authorities to initiatives such as
“Jobkanaal”, a co-operation agreement between Flemish employers’
organisations to encourage the recruitment of persons who are disadvantaged
in terms of access to employment. The Region provides financial support for
trade union diversity consultants and organisations working to promote the
employment of immigrants. The authorities are also developing a diversity
policy within the Flemish administration, setting targets to be achieved by the
administration in this area.

The Walloon Region has taken numerous measures to promote diversity within
companies, including the creation of a “diversity and human resources” prize. It
relies on the Regional Integration Centres® and a system of “job coaching”.
The Brussels-Capital Region and the German-speaking Community have also
taken steps to achieve greater diversity in employment.

All these positive moves cannot mask the persistence of racial discrimination in
employment, whether it is direct or indirect and whether it relates to access to
employment or to conditions of employment. Research shows that given the
same qualifications, applications from immigrants or persons of immigrant
background are far more likely to be rejected by employers2*. Some employers
still make their decision solely on the basis of the applicant’s ethnic origin.
Discrimination can also be the result of failure to recognise qualifications
obtained abroad. The authorities have indicated that they are looking into the
matter with a view to improving the situation in this area and enabling non-
citizens to obtain jobs that match their qualifications.

One matter that has yet to be resolved is the specific case of offers of
employment which stipulate that a specific mother tongue is needed for a
particular position when in fact there is no justification for such a requirement.
The Centre, which is not competent to deal with discrimination based on
language, has nevertheless stepped in: in 2006 it published a memorandum on
the mother-tongue requirement in offers of employment, in which it called for
this requirement to be replaced by other, more objective criteria. According to
the Centre, offers containing mother-tongue criteria can constitute
discrimination on the basis of ethnic origin.z

22 On this point, see below: “Monitoring racism and racial discrimination”.

23 See below: “Vulnerable/target groups: - Non-citizens: - Integration policies”.

24 See for instance : ORBEM, ULB et KUL, Discrimination des étrangers et des personnes d’origine
étrangere sur le marché du travail de la Région de Bruxelles-Capitale, Recherche dans le cadre du Pacte
social pour 'emploi des Bruxellois, janvier 2005, 96 p.

25 According to the Centre, offers which contain mother-tongue criteria can constitute deliberate
discrimination on the basis of origin or ethnicity if it is shown that the author’s intention is to exclude certain
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59. ECRI recalls that any language requirement for obtaining employment must be
reasonable and justified and must fulfil the particular need of the employment in
question. Failing that, any requirement for an unduly high level of language
skills would be construed as discrimination on the basis of language, and
should be penalised accordinglyz.

60. ECRI recommends that the authorities continue their efforts to combat direct
and indirect racial discrimination in employment and to promote cultural
diversity within companies in co-operation with the key players in this area and
in particular the trade unions, employers’ organisations and temporary
employment agencies.

61. ECRI recommends that the Belgian authorities pay particular attention to any
discrimination in access to employment that might arise from unjustified
requirements concerning knowledge of languages in the light of the above-
mentioned memorandum issued by the Centre. Further steps should be taken
to raise the awareness of employers and temporary employment agencies in
this respect and also to penalise any discrimination that might have occurred.

Education

62. ECRI is concerned by reports indicating that immigrant children and children of
immigrant background and whose language is not the one spoken at school
tend to perform less well at school than children of Belgian origin. It also
appears that they are more likely to be steered into vocational secondary
education and so are less likely to go on to higher education?’.

63. Generally speaking, the disadvantage suffered by children of immigrant
background in education is seen as being one of the challenges facing the
Communities, which have responsibility for education, although the situation
varies somewhat depending on the school system in place. A number of
factors have been advanced to account for the disadvantage suffered by
children of immigrant background, including language-related difficulties and the
fact that many families of immigrant background have a lower socio-economic
status. ECRI is concerned to note that other factors such as racism or racial
discrimination are also believed to play a role in some cases, in particular as
regards access to schools but also because of the behaviour of certain pupils,
parents and even some teachers, unaware of the benefits that cultural diversity
can bring. ECRI is particularly concerned about allegations that some schools
screen children before admitting them. According to a recent study by a group
of NGOs, some schools look at factors such as pupils’ ethnic origin when
deciding whether or not to admit them, a practice that is not acceptable. One
isolated but nevertheless shocking case involved a state school which refused
to enrol two pupils on the ground that their mothers wore the headscarf. As a
result of this screening, which is practised by some schools and not by others,
and also because of the de facto segregation that exists in housing?e, a number

applicants for reasons unconnected with their qualifications and which are related solely to their nationality
or origin. Such mother-tongue criteria also constitute indirect, albeit involuntary, discrimination, in that they
lead to potential applicants being excluded solely on the basis of considerations that have no bearing on
their actual competence, either because such persons would not apply in the mistaken belief that they do
not meet the language requirements, or because they would be automatically excluded during the
selection process. See the memorandum in the appendix to the Centre’s 2006 annual report.

26 See above “Legislation to combat racial discrimination” and “Anti-discrimination bodies and other
institutions”.

27 With regard more specifically to access to education for Travellers’ children, see below:
“Vulnerable/target groups: - Travellers”.

28 On this point, see below “Discrimination in various fields — Access to housing and public services”.
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of schools find themselves with a high proportion of immigrant children. In
some cases, indeed, such children make up almost the entire school
population. ECRI finds it shocking that these schools, in particular those that
come under the French Community, are sometimes referred to as “black
schools” in contrast to the purportedly “white” or “elite” schools, and also as
“ghetto schools” or even “dustbin schools”. These terms, which in ECRI’s
opinion should be avoided when referring to schools, are nevertheless an
indication of the seriousness of the situation and the problems facing Belgium
when it comes to achieving equal opportunities in education.

ECRI notes with interest that the Belgian authorities are aware of the
disadvantage suffered by pupils of immigrant background whose mother tongue
is different from that of their school and of the problems caused by the lack of
social mix in some schools. The Communities have taken a number of
measures to remedy the situation. Since 2002, the Flemish authorities have
introduced an integrated equal opportunities policy in education which involves
allocating extra funds to schools which meet a series of criteria including having
a high proportion of socio-economically disadvantaged children and/or children
who do not speak Dutch at home. Local consultation platforms allow dialogue
between all the parties involved. Also since 2002, parents have had the right to
enrol their children in the school of their choice in Flanders. As of 2007, the
French Community has issued decrees (enrolment decree, and currently, social
mix decree) in order to remedy the lack of social mix in certain schools.

For newly arrived immigrant pupils in schools where the language of instruction
is different from their own, each Community has introduced a system of
educational support to make it easier for the children to adapt. In Flanders, the
children are placed in “reception classes” with intensive tuition in Dutch. Both
the French and the German-speaking Communities have a system of “bridging
classes” which are a transitional arrangement to enable children to join the
mainstream classes as soon as possible. They also provide for the setting-up
of integration councils in schools which offer bridging classes.

All of the Communities have teaching modules designed to educate children, in
a variety of ways, about human rights and mutual respect. Teachers likewise
receive training in this area and some schools run educational projects to
commemorate the Holocaust or to develop children’s knowledge and
appreciation of cultural diversity. In view, however, of the above-mentioned
concerns about cases of intolerance and discrimination in schools, further
efforts should be made to make pupils and also teachers more aware of the
need to combat all forms of racism and to value the cultural enrichment that
immigration provides.

There are opportunities for some immigrant children or children of immigrant
background to study the language and culture of their country of origin at
school, but such courses are funded and provided by the state of origin.

ECRI strongly recommends that the Belgian authorities pursue and step up
their efforts to ensure that all children of immigrant background are afforded
equal opportunities in access to education. ECRI recommends in particular that
they continue to take steps to promote a social mix in state schools and place
greater emphasis in initial and in-service teacher training on the need to combat
racism and racial discrimination, on the one hand, and on the ways in which
diversity enriches Belgian society, on the other hand?.

29 See ECRI General Policy Recommendation No. 10 on combating racism and racial discrimination in and
through school education, which provides guidelines in this area.
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69.

ECRI recommends that the Belgian authorities adopt a more systematic
approach to teaching the languages and cultures of countries of origin.

Access to housing and public services

70.

71.

72.

73.

74.

75.

76.

A number of studies show that racial discrimination in housing has long been a
problem in Belgium. This discrimination is said to be both direct and structural
in nature.

The structural discrimination consists of de facto segregation. Some of the
poorer neighbourhoods have a very high proportion of immigrants or persons of
immigrant background. Consideration should be given to the need to promote
the social mix in certain neighbourhoods in order to avoid the creation of
ghettos, while at the same time taking care not to discriminate against any
group when taking measures to this end.

As regards direct discrimination, some private landlords still reject — or ask
estate agents to reject — applications from prospective tenants or buyers on the
basis of their origin. Such behaviour, however, is against the law, which states
that an owner or estate agent may be held liable if they behave in a
discriminatory manner. ECRI has received reports that there have been
instances of black persons, or persons of Moroccan or Turkish origin, or women
wearing the headscarf being discriminated against in access to housing. In
some cases, the courts have penalised landlords for racial discrimination
although, according to NGOs, the number of cases that come to court remains
low in relation to the extent of the problem.

ECRI notes with interest that in 2007, the Centre launched a campaign to
prevent and combat discrimination in housing. This campaign is aimed at all
the key actors in this area, ranging from tenants to estate agents and landlords.

ECRI strongly encourages the Belgian authorities to continue taking measures
to combat racial discrimination in access to housing and public services by
taking positive action measures to ensure actual access to these rights® and
also by continuing the awareness-raising campaigns and penalising any
individuals or services which disregard the ban on racial discrimination.

The Flemish Housing Code was amended on 15 December 2006 and now
requires applicants for social housing in Flanders to show a willingness to learn
Dutch. There are several ways in which an applicant can demonstrate their
willingness to learn Dutch, including enrolling for and regularly attending free
Dutch language classes. The measure applies to all would-be tenants,
whatever their nationality, including French-speaking and German-speaking
Belgians. Exemptions may be granted, in case of serious illness, for example.

The new provisions of the Code also require that newly arrived non-citizens
enrol in and regularly attend the obligatory primary civic integration
programme3t. The Flemish authorities have explained that they introduced
these measures to ensure the security and reliability of social housing, by
means of a minimum level of mutual understanding. Non-compliance with
these new provisions can lead to the refusal of access to social housing or to
the termination of a social housing contract already obtained. These new
requirements thus need to be seen in the wider context of the obligatory

30 Concerning positive action measures, see above “Legislation to combat racial discrimination”.

31 On this programme, see below: “Non-citizens: - Integration policies”.
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measures taken in the name of integration and in particular language as a key
factor in such integration.

At the time when these new requirements were introduced into the Flemish
Housing Code, some concern was expressed by human rights organisations
and representatives of the minority groups concerned. The Liga voor
Mensenrechten (Flemish Human Rights League) and Vlaams Overleg
Bewonersbelangen, a Flemish association that provides assistance with
housing, filed an application with the Constitutional Court to strike down the
relevant provisions; the Court delivered its judgement on 10 July 200832, In its
judgment, the Court set strict limits on the ways in which these requirements
could be applied. It ruled out the possibility of imposing the requirement to
show a willingness to learn Dutch on French-speakers residing in one of the
Flemish municipalities with special language arrangements allowing the use of
French in dealings with the authorities.

Above all, the Constitutional Court considered that the obligation to show one’s
willingness to learn Dutch was not disproportionate to the objective which was
to enable everyone to lead their lives in keeping with human dignity since: 1) it
related only to a basic knowledge of the language, 2) courses were available
free of charge and the persons concerned were free to demonstrate their
willingness to learn Dutch by any other means; 3) no obligation of result could
be imposed, so neither actual knowledge of the language nor its use on
completion of the course or other form of instruction could be either required or
verified by the lessor. The Court also ruled on the penalties that could be
imposed on a would-be or existing social housing tenant who refused to comply
with the obligation to show a willingness to learn Dutch or to follow the civic
integration programme. The Court held that such sanctions were not
incompatible with the principle of non-discrimination provided that “they are
proportionate to the nuisance or damage caused by such refusal”’. Cancellation
of a lease for failure to comply with these requirements was possible only after
a “prior judicial review”.

ECRI is aware of the importance of language as a factor for integration and,
generally speaking, it supports efforts to achieve an integrated society in
Belgium. ECRI calls for the utmost vigilance, however, regarding these new
requirements and generally speaking, any measure involving an obligation
related to language or integration as a condition for entitlement to social
benefits. ECRI considers that imposing administrative sanctions or refusing —
or even withdrawing — access to a social right requires the introduction and
operation of a whole battery of administrative procedures so that the authorities
can check that people are complying with their obligations and, at the same
time, ensure that the penalties applied are proportionate to the aim pursued and
do not unduly restrict the exercise of individual rights such as the right to
housing or the right to private and family life. In ECRI's view, these
administrative procedures call for human and financial resources which could
be better employed providing incentives for integration. That is why ECRI
encourages the authorities instead to offer incentive measures, whose aims are
to encourage integration or the learning of a language, and among these
measures, free courses which will be effective as long as they are fully suited to
the needs of the persons concerned.

ECRI recalls that to avoid discrimination, care must be taken to ensure that any
difference in treatment arising from such measures is reasonable and justified,
i.e. that it has a legitimate purpose and that the means used to achieve it are

32 Belgian Constitutional Court, judgment No. 101/2008 of 10 July 2008.
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proportionate to the end, as stipulated in particular by the Constitutional Court in
the case mentioned above, but also more broadly by the European Court of
Human Rights in its case-law on the principle of non-discrimination. ECRI
wonders, therefore, about the actual effectiveness of measures which purport to
integrate non-Dutch-speakers but which, according to representatives of the
groups concerned (French-speaking Belgians and ethnic minorities in
Flanders), serve rather to stigmatise non-Dutch-speakers by giving the
impression that integration is entirely their responsibility and that, unless forced
to do so, non-Dutch-speakers would never make the effort to learn Dutch.
ECRI notes here that integration is a two-way process which entails mutual
recognition between the majority population and minority groups3. It should
allow minority groups to be an integral part of society and should be clearly
distinguished from assimilation: integration does not mean erasing differences.

ECRI believes that the Belgian authorities at every level should guard against
taking measures that could have a discriminatory effect on persons whose
mother tongue is not Dutch. ECRI notes that any system of penalties or rights
that are conditional on integration or learning a language should be based on
the principle of proportionality between the aim pursued and the measures
taken to achieve that aim and should fully respect the rights of individuals, in
particular the right to private and family life.

ECRI recommends that the authorities review the new requirements related to
language and integration in the Flemish Housing Code to ensure that this new
legislation does not have a counter-productive effect on the integration process
by stigmatising persons whose mother tongue is not Dutch or by jeopardising
their individual rights. ECRI considers that imposing administrative sanctions or
refusing access to social housing is not an appropriate way of persuading the
persons concerned to learn a language or to attend integration classes and that
positive incentives should be regarded as sufficient means of persuasion.

Alongside the Flemish Region’s amendments to the Housing Code, recent
years have seen the introduction in a number of municipalities in Flanders, in
particular those near Brussels and the border with the Walloon Region, of a
requirement to demonstrate a certain proficiency in Dutch or at least a
willingness to learn Dutch as a condition for entitlement to various public
services. One municipality, for example, requires anyone wishing to purchase
municipal land to show that they are willing to learn Dutch. Under another
regulation in the same municipality, only Dutch-speakers may hire municipal
halls; proof of willingness to learn Dutch being insufficient in such cases. The
Flemish authorities have pointed out that these are all decisions which
municipal councils have taken independently and which therefore apply only to
the municipalities concerned. As a supervisory authority, however, the Flemish
government can step in and revoke a measure taken by a municipality provided
that a complaint is filed within the statutory time-limit. For example, it revoked a
municipal council order prohibiting children who did not speak Dutch from using
municipal playing fields on the ground that it was discriminatory. In another
case, the Flemish government had to intervene after a municipality asked
residents to report any shopkeepers who displayed information in a language
other than Dutch. This is in breach of Belgian law, which provides for the free
use of languages in private relations. In the other cases mentioned above, the
Flemish government has stated that having received no formal complaints from
either citizens or local councillors, it has had no occasion to rule on the validity
of the measures taken.

33 On integration, see also “Non-citizens: - Integration policies”.
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The measures taken by some municipalities concerning knowledge or learning
of Dutch come at a time of political tension between Dutch-speakers and
French-speakers which has intensified in recent months34. ECRI understands
that Flanders, whose official language is Dutch, and in particular the Flemish
municipalities on the periphery of Brussels-Capital, a bilingual region, and near
the border with the Walloon Region, which is French-speaking, are taking
measures to increase the use of Dutch by inhabitants and to protect the status
of Dutch, as enshrined in law. In this respect, ECRI welcomes all the measures
which the Flemish authorities, at every level, have been taking for a number of
years now to encourage inhabitants to learn Dutch and to provide them with
opportunities to do so. Incentives include Dutch classes and Dutch
“conversation tables” (discussions organised to enable participants to practise
the language). As regards the obligatory measures taken by municipalities,
ECRI refers to the above comments on the Flemish Housing Code, in particular
as regards the need to ensure that the means are proportionate to the aim to be
achieved in order to avoid discrimination based on language or origin.

ECRI strongly encourages the Belgian authorities to continue taking measures
to promote the learning of the local official language (whether it be Dutch,
French or German) by inhabitants who have a different mother tongue, not least
in order to facilitate communication between such persons and public services.

ECRI recommends that the authorities review the measures taken at municipal
level, requiring persons to know or learn Dutch in order to gain access to certain
services. It is important to refrain from taking any measure that would have a
counter-productive effect on the integration process by stigmatising persons
whose mother tongue is not Dutch or by jeopardising their individual rights.

Racism in Public Discourse

Racism in political discourse

87.

88.

89.

In its third report, ECRI expressed concern at the continuing presence of racist
and xenophobic discourse in politics in Belgium and at the increasing success
of parties that resorted to racist or xenophobic propaganda. It also voiced
concern at the nationalist propaganda of Vlaams Blok, which was helping to
foster a climate of tension in relations between the different Regions and
Communities of Belgium. It called for a more robust institutional response to
the exploitation of racism and xenophobia in politics, in particular by prosecuting
the dissemination of racist or xenophobic printed material and withdrawing
public financing from parties that showed manifest hostility towards the rights
and freedoms guaranteed by the ECHR.

ECRI notes with interest that, since its last report, significant progress has been
made as regards the introduction and use of tools for combating racist
discourse in politics.

A number of political figures have been prosecuted for disseminating racist
ideology. In 2006, the leader of the National Front (FN) and his parliamentary
attaché were sentenced to community service and fined under Section 5 of the
Act of 30 July 1981 criminalising certain acts inspired by racism and
xenophobia for incitement to racial hatred through election materials and
various caricatures. Under Section 5bis of the same Act, the FN leader was
deprived of his political rights for seven years. In addition, three candidates
from the New Belgian Front (FNB) were given a suspended sentence of one

34 On this point, see also below: “Racism in public discourse”.
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month’s imprisonment and ordered to pay compensation for the legal costs
incurred by the Centre, for having distributed racist tracts during municipal
elections.

On 9 November 2004, the Court of Cassation upheld the decision of the Court
of Appeal of Ghent of 21 April 2004 to fine three associations® linked to Vlaams
Blok more than EUR 12,000 each for violating Section 3 of the Act of 30 July
1981 which prohibits participation in organisations that advocate racism. The
courts have thus abandoned their former position, which was criticised by ECRI
and which was that only the Assize Courts were competent to deal with cases
of this kind because they were “political offences”. Following this case, Vlaams
Blok renamed itself Vlaams Belang (Flemish Interest) and had to adopt a new,
less extremist and xenophobic platform, although the changes are more of a
cosmetic nature, the general ideology of the party having remained the same.

As regards the withdrawal of public financing from parties which display hostility
to freedoms and human rights, ECRI is pleased to note that the Royal Decree
of 31 August 2005 determining the procedures for enforcing the 1989 Act
(under which public funds granted to a party represented in the Assembly may
be withdrawn) came into force on 13 October 2005. An action for the
withdrawal of public funds was brought in 2006 against Vlaams Belang, but had
to be suspended for procedural reasons. A new case brought in 2007 is still
pending before the Council of State.

Under a co-operation agreement between the Centre and the Post Office, the
latter can consult the Centre on any written material which it is asked to
distribute and which is thought to be incompatible with the anti-racist laws. This
agreement was revised in July 2006. It is planned to introduce similar
arrangements between the Centre and other private delivery companies.

Lastly, the “cordon sanitaire” introduced by the main Belgian parties, under
which they refuse to negotiate with the extreme right-wing parties so as to
prevent them from ever coming to power, has probably helped to weaken these
parties, with the 2007 general election seeing a levelling off or even decline in
support compared with the regional elections in 2004. It can also be observed
that the extreme right-wing parties have not really played a key role in the
political crisis that has been going on since the general election on 10 June
2007, even though one of the main themes of Vlaams Belang is Flemish
independence.

Caution is needed, however, as the extreme right-wing parties are continuing to
spread their racist, antisemitic and xenophobic propaganda. A number of
leaders and militants from extremist parties have also been making racist
statements in public against the other linguistic community in the name of
extreme nationalism. Such exploitation of the climate of political tension that
exists between the French-speaking and Dutch-speaking communities is
particularly deplorable as it encourages certain sections of society on both sides
to succumb to inter-community prejudice and stereotypes. It is important to
emphasise, however, that the great majority of French-speaking and Dutch-
speaking Belgians refuse to fall into this trap.

ECRI strongly recommends that the Belgian authorities pursue and step up
their efforts to combat racism in political discourse by applying the procedures
introduced for this purpose, by regularly reviewing their effectiveness and by
supplementing them if necessary.

35 Vlaamse Concentratie, Nationalistisch Vormingsinstituut and Nationalistische Omroepstichting.
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Racism in the media and on the Internet

96.

97.

98.

99.

The 2004 Federal Action Plan to combat racism, antisemitism, xenophobia and
related violences3¢ calls for special attention to be given to racist and antisemitic
ideologies that are spread over the Internet. On 21 March 2006 a symposium
was held on “cyberhate: racism and discrimination on the Internet”, following
which a website was created to enable anyone who came across a racist site to
report it: www.cyberhate.be. A guide for Internet users, entitled “delete
cyberhate” has been distributed by the Centre. A number of individuals who
have broadcast statements inciting to racial hatred have been prosecuted. In
2005, for example, several persons were fined for broadcasting a racist version
of a popular children’s song over the Internet. In June 2006, the operators of
the “Belgian Islamic Centre of Molenbeek” website were sentenced to a 10-
month term of imprisonment, 5 months of which were suspended, and fined
EUR 15,000 for clear incitement to hatred against the Israeli people and Jews in
general. A steering group has been set up by the authorities to combat racism
over the Internet. A circular is being prepared by the prosecution service on
combating cybercrime in general.

Despite the measures taken in recent years, all the governmental and non-
governmental observers agree that the situation is extremely worrying as
regards racism on the Internet in Belgium and that recent years have seen a
sharp increase in racist webpages and discussion forums that can be accessed
from Belgian sites. The problem concerns racist propaganda sites that
disseminate hate speech against immigrants or persons of immigrant
background, in particular Moroccans, Turks, black persons and Jews. Another
recurring concern is electronic chain mail, and in particular e-mails containing
messages denigrating Muslims. The problem, of course, is not confined to
Belgian sites, so effective action in this area requires international co-operation
as well.

The Internet discussion forums are in some cases a source of racist and
nationalist comments about the same groups as those listed above but also
about French-speaking Belgians and/or Walloons on the one hand, and
Flemings on the other hand. The discussion forums which cause problems
tend to be those hosted on racist websites but also, in some cases, those used
by readers of the main French-language or Dutch-language Belgian
newspapers to comment on articles that appear in these papers. The articles
which attract these comments are themselves devoid of racist connotations.
Yet even though these discussion forums are supposed to be moderated,
numerous examples show that they regularly feature racist, in some cases
virulently racist, rhetoric, accessible to all, without any action ever being taken
against the authors or any effort made to remove the offending material from
the forum.

With regard to articles published and reports broadcast in the media, ECRI
notes from a recent university study on the French-language and Dutch-
language media that most of the media are making an effort to provide objective
reporting on minority groups and the racism and discrimination that they
encounter and that cases of racism are “extremely rare”. The media are not
immune, however, to the lure of sensationalism, publishing newspaper articles
that promote racist stereotypes and prejudice. In 2008, for example, an article
on Muslim children in Belgian schools appeared in a large-circulation Belgian
newspaper under the heading: “How Islam is infecting schools” (“Comment
I'lslam gangrene l'école”). On 13 November 2008, the AJP (Association of

36 See below: “The anti-racism action plan”.
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Professional Journalists) issued an opinion on this article in which it
recommended "avoiding generalisations and unjustified over-simplifications,
properly nuancing articles covering persons of immigrant background, and
avoiding polarisation or "us and them" perspectives". It also stated: "Journalists
are requested to ensure that they follow stories to the greatest extent possible,
up to their final form, and including as regards the choice of headlines,
illustrations and images." ECRI notes with interest that the 1994
Recommendations made by the General Association of Professional Journalists
regarding information on persons of immigrant background are being revised in
collaboration with the Centre. Other moves to combat racism in the media have
been made in the form of seminars and training for journalists. A number of
initiatives are aimed at creating more diversity among media professionals.

ECRI strongly recommends that the Belgian authorities pursue and step up
their efforts to combat the presence of racist expressions on the Internet. It
recommends that they co-operate at international level with other states to
avoid any legal loopholes that would make it possible to disseminate such
material. In particular, ECRI draws attention to its General Policy
Recommendation No. 6 on combating the dissemination of racist, xenophobic
and antisemitic material via the Internet?”.

ECRI encourages the Belgian authorities to continue their efforts to raise
awareness among the media, without encroaching upon their editorial
independence, to the need to prevent not only their own coverage but also
readers’ discussion forums hosted on their websites from contributing to the
creation of a climate of hostility and intolerance towards members of minority
groups. It recommends that they engage the media and members of the
relevant civil society organisations in a debate about the best means of
achieving this.

Racism in sport

102.

103.

In recent years, there have been several instances of verbal violence of a racist
(especially directed at black players) and antisemitic nature in football stadiums
in Belgium. These incidents have led the authorities to adopt measures to
combat racism in football. ECRI notes with interest that the Federal Ministry of
the Interior adopted on 14 December 2006 a circular setting out “instructions to
combat hurtful, racist and discriminatory words and chanting at football matches
(Circular OOP 40, C 2007/00472). It contains a large number of awareness-
raising measures and also makes provision for referees to halt a match,
temporarily or definitively, if supporters chant racist slogans. A Charter
sponsored by top celebrities in the Belgian football world to combat all forms of
racism and discrimination in football stadiums was adopted at federal level. An
awareness-raising campaign with the title “Don’t fool about in stadiums, say no
to racism” was run in 2006 and 2007 and a comic strip “Football in colour” was
published. In some cases, Belgian clubs were penalised by the competent
sporting authorities when racist insults were uttered by their supporters.

ECRI strongly encourages the Belgian authorities to pursue and strengthen
their efforts to combat racism in sport. It draws the authorities’ attention to its
General Policy Recommendation No. 12 on combating racism and racial
discrimination in the field of sport.

37 See also the recommendation made above by ECRI to ratify the Additional Protocol to the Convention
on Cybercrime, concerning the criminalisation of acts of a racist and xenophobic nature committed through
computer systems under “International legal instruments”.
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Neo-Nazi groups and other extreme right-wing movements

104. ECRI is concerned to learn about the existence of Neo-Nazi and extreme right-
wing groupings active in Belgiumss. They regularly organise public meetings and
concerts in which Nazi chants are sung. The organisation Blood and Honour
also regularly organises events such as the commemoration of Hitler's birthday.
Admittedly, these gatherings are attended by no more than a few hundred
people at a time, and often considerably fewer.

105. These organisations and their racist and antisemitic activities have been
condemned by Belgian human rights and anti-racist NGOs, according to who to
date the authorities have not paid sufficient attention to the organisation of
concerts and other similar events. For example, an open letter signed by 65
well-known Flemish figures was sent in October 2008 to the Federal Ministers
of Justice and the Interior calling on the authorities to put an end to the activities
of the Neo-Nazi organisation Blood and Honour. ECRI notes, however, that the
police has a follow-up mechanism for this type of organisation through a
Protocol agreement between the different police forces involved. The Belgian
authorities have sometimes taken action, for example closing down two Internet
sites which were selling Nazi propaganda material. Some members of a branch
of Blood and Honour, (BBET- Bloed Bodem Eer Trouw) have nonetheless been
the subject of proceedings which are now pending before investigating judges.
These individuals, some of whom belonged to the military, are suspected of
terrorist activities, as well as of disseminating via the internet racist statements
and statements denying the Holocaust. The fact remains that it is difficult for the
police to follow up on extremist activities which take place within the framework
of private meetings and that it is not possible to preventively prohibit such
private meetings held by extremist movements. Three Bills have been
introduced with the aim of strengthening the legal arsenal for fighting against
the activism of Neo-Nazi groups within Belgian territory.

106. ECRI also notes the existence of extreme right-wing movements whose
primary, ultra-nationalist message is a call for a “homogenous Flanders”, and
whose extremist discourse is directed towards all non-Flemish people,
particularly the French-speaking Belgians living in Flanders, especially on the
borders with Brussels-Capital and Wallonia. Small groups regularly organise
demonstrations attracting media attention in the municipalities with a high
proportion of French-speaking residents, violently criticising the French-
speaking municipal councillors and publicly hurling racist insults at them in full
view of the media. This remains a marginal phenomenon. However, in view of
the media coverage and the context of the current political crisis between
French-speakers and Dutch-speakers, it is of serious concern to ECRI which
believes it essential for action to be taken as swiftly as possible against all
“nationalist” discourse which equates in reality to hate speech against
individuals on account of their ethnic origin or language. ECRI is aware of the
need to uphold the freedom of association and assembly and the freedom of
speech, but would point out that the European Convention on Human Rights
which protects these freedoms provides for restrictions to the exercise thereof
under certain conditions, especially where there is a danger to law and order
and interference with the rights of others.

107. ECRI strongly recommends that the Belgian authorities strengthen the
mechanism to monitor extreme right-wing organisations by keeping a close
watch on their activities and taking action to condemn on moral grounds and to
prevent and penalise incitement to hatred of persons or groups of people on the

38 On violence perpetrated by the extreme right, see below: “Racist violence”.
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grounds of their ethnic origin or language, whether in the form of
demonstrations or concerts. ECRI considers that the law should provide for the
possibility of the dissolution of organisations promoting racism and put in place
mechanisms to punish de facto groupings for their racist activities?°.

Racist Violence

Even though acts of racist violence remain rare in Belgium, since the last ECRI
report there have been a number of racist attacks, one of which has proved
fatal; this illustrates the fact that the problem of racist violence must be closely
monitored. The attacks recorded were directed primarily against Blacks,
immigrants or Belgians of immigrant background, asylum seekers and Jews.
The Centre regularly highlights the link between racist violence in Belgium and
the circles in which the perpetrators of these acts move. A large number of
perpetrators of racist violence belong to extreme right-wing or other extremist
movements and have been immersed in racist hate-speech. This has clearly
played a role in prompting them to engage in such conduct.

The most striking example of this phenomenon is undoubtedly the Van
Themsche case. In October 2007, Hans Van Themsche, 19 years old, was
sentenced to life imprisonment by the Antwerp Assize Court for shooting dead a
2-year old child and her Malian nanny and for the attempted murder of a
Turkish woman in the streets of Antwerp in 2006, with the stated aim of “killing
as many foreigners as possible”. The Court held racism to be an aggravating
circumstance and the trial showed that the perpetrator had grown up in an
extreme right-wing environment, which had fed his hatred of foreigners and
prompted him to act as he did. This holds true for many other cases brought
recently before the Belgian courts: with regard to the racist physical attack on
two young women of North African origin in Lieége in 2008, one of the persons
responsible was well-known for his Neo-Nazi activities and links with extreme
right-wing political groups. In another case concerning the beating up of non-
citizens in Bruges in 2007, the perpetrators were identified as belonging to the
skinhead movement.

As indicated elsewhere in this report, the authorities are attempting to respond
to these acts of violence in a variety of ways. The police and the courts are
becoming increasingly aware of the need to take account of racist motives
when dealing with cases. However, in view of the seriousness of the incidents
recorded in recent years, the authorities’ response to racist violence needs to
be improved and such violence needs to be prevented, in particular by
addressing the problem of racist organisations, whether or not they are political,
and racism in public discourse in general and on the Internet in particular,
Moreover, the cases brought before the courts would appear to represent only
the tip of the iceberg insofar as NGOs claim that the people who contact them
in connection with racist attacks often prefer not to report these incidents to the
police?.

ECRI reiterates its recommendations formulated above concerning the
implementation of criminal law provisions to combat racism in the context of the
fight against racist violence. ECRI strongly recommends that the Belgian

3 See General Policy Recommendation No. 7 on National legislation to combat racism and racial
discrimination, in particular paragraphs 17 and 18-g) as well as the corresponding passages in the
Explanatory Memorandum.

40 On these two points, see below: “Racism in public discourse”.

41 On this point, see below: “Conduct of the police”.
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authorities step up their efforts to monitor the actions of extreme right-wing
groups and duly punish the perpetrators of racist violence.

ECRI also recommends that the Belgian authorities undertake research into the
causes of racist violence in Belgium and take preventive measures in this
connection, targeting in particular racism in public discourse. ECRI draws
attention to its other recommendations on this issue in this report.

Vulnerable/Target Groups

Muslim communities

113.

114,

115.

116.

Muslims are subject to a variety of forms of racism and intolerance, as
described in several sections of this report®2. In particular, some factions of
public opinion make no distinction between terrorists, religious extremists and
the Muslim population as a whole. In some cases, it is claimed that these
prejudices lead to discrimination, especially in the employment sector, as
Muslims are refused posts on account of the suspicion in which they are held.
Women who wear the headscarf in particular encounter difficulties in access to
employment, housing and goods and services available to the public+.

As yet, there are no general regulations on the issue of the headscarf in schools
and each school is able to decide for itself whether it is to be allowed or not. In
general, no particular problems have been noted but representatives of the
Muslim community have commented that only three schools in Brussels allow
the headscarf to be worn, which creates a difficult situation in the capital*.

In its third report, ECRI encouraged close co-operation between the Belgian
authorities and the Belgian Muslim Executive with a view to achieving swift
progress on the practical enjoyment of the rights of members of the Muslim
communities in Belgium. The Belgian authorities have told ECRI that the
Muslim Executive, set up in 1998, had experienced a number of problems in
recent years, partly on account of ongoing investigations regarding misuse of
social assets which had caused some tension within the Executive and partly
because internal opposition between different groups had had an adverse effect
on cohesion. These problems had led the Belgian authorities to suspend the
allocation of grants. ECRI is pleased to learn that in 2008 the authorities had
rescinded their decision to suspend the allocation of grants and that the Belgian
Muslim Executive will carry out reflexions in order to find a new basis for
ensuring its representativeness within the Muslim community on a new basis.
Progress has also been made regarding the official recognition of mosques
throughout Belgium; many have already been officially recognised and others
are about to be so. Official recognition of a mosque brings with it entitlement to
receive public grants and the right for the imam to be paid by the authorities as
is the case for the places of worship and clergy of the other recognised
religions.

ECRI strongly recommends that the Belgian authorities pursue and step up
their efforts to combat racist stereotypes and prejudices and other
manifestations of religious intolerance by certain members of the majority
population towards members of Muslim communities effectively. In this respect,
it draws attention to its General Policy Recommendation No. 5 on combating

42 See in particular: “Racism in public discourse” and “Racist violence”.

43 See, for example, above: “Discrimination in various fields: - Education”.

44 On access to education, see above: “Discrimination in various fields: - Education”.
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intolerance and discrimination against Muslims, which contains detailed
guidelines on measures to be taken in this field.

ECRI recommends that the Belgian authorities pursue their efforts and dialogue
with the Belgian Muslim Executive in order to make further progress in the field
of the rights of Muslims to exercise their freedom of religion.

Jewish communities

118.

On this point, see below: “Antisemitism”.

Travellers

119.

120.

According to estimations, Travellers number between 10 000 and 20 000 in
Belgium*. They have been present in Belgium over several generations and
they have Belgian citizenship. They generally wish to maintain their culture of
travelling, and a number of them adopt or wish to preserve an itinerant lifestyle.
Travellers having the nationality of neighbouring countries, especially France,
also come regularly to Belgium. They camp primarily in the summer in
Wallonia, around Brussels and in Flanders, depending on the seasonal work
available in these regions*. There is one transit site in Flanders and other
transit sites are being built. In the Walloon Region, the only official site for
Travellers is the Bastogne site. There is no official site in the Brussels-Capital
Region. At present, Travellers camp on public and sometimes private sites
which are not suitably equipped, particularly as regards access to water,
electricity and sanitary facilities. This leads to tension with the authorities and
the local population, sometimes involving “heavy-handed” expulsions. There is
an urgent need to find solutions to build appropriate sites in all parts of Belgium.
ECRI reiterates that an itinerant lifestyle in a caravan is part of the culture and
identity of Travellers and that accordingly, as the European Court of Human
Rights has underlined on several occasions, it is their right to respect for their
private and family life that is at stake.

On 20 February 2004, the Council of the Brussels-Capital Region adopted a
motion for a resolution calling on the government to create several transit sites
in which Travellers could camp for a period not exceeding three weeks, but no
site has yet materialised. The Flemish Region takes account of the situation of
Travellers under its policy for ethnic and cultural minorities and by giving
financial support to associations liaising between the authorities and Travellers.
It seeks, by means of subsidies, to encourage municipalities to create transit
sites, but so far without any significant result. Similarly, the Walloon Region has
taken steps to try and solve the problem of the shortage of sites for Travellers.
In 2007, it set up an inter-ministerial working group to co-ordinate the Walloon
government’s action to meet the needs of Travellers. An association, the
Travellers Mediation Centre in Wallonia, was set up in 2003. It reached an
agreement with the Walloon Region and plays a key role as mediator between
Travellers and the regional and local authorities. Walloon legislation provides
for large subsidies for municipalities willing to build transit sites within their
borders and in 2008 the Walloon Region encouraged municipalities to avalil
themselves of this possibility. While some municipalities in Flanders and
Wallonia have expressed an interest in creating a transit site, using regional aid,
the plans are often abandoned because of pressure from local residents, hostile
to the idea of the temporary encampment of Travellers in their municipality. In

45In November 2008 the Council of Europe Roma and Travellers Division estimated that there are between
20,000 and 40,000 Roma in Belgium, including 10,000 to 20,000 who are itinerant.

46 Regarding the Roma from East European countries, see below: “Non-citizens”.
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general, there is a shortage of official and suitable transit sites in Belgium.
ECRI believes that a human-oriented approach to the problem should be
adopted by seeking provisional solutions for Traveller families pending a lasting
solution.

Because of the lack of sites, Travellers are in a very delicate position from a
number of angles, including access to employment or self-employment.
Solutions appropriate to the Travellers’ lifestyle also need to be found for
access to public services. ECRI is particularly concerned about the education of
itinerant children. While some measures to provide schooling for Travellers’
children have been taken in Flanders, it would appear that they are not
sufficient to guarantee equal opportunities for the children concerned with
regard to access to education, and in particular access to higher education. In
the other Communities, no particular measures have been taken apart from the
general distance teaching arrangements which are not a suitable solution. As a
result, itinerant Travellers’ children receive little or no schooling. Some are not
even registered at school. It is therefore a matter of urgency that mechanisms
are put in place to ensure that itinerant children receive schooling, for example
by considering setting up itinerant schools.

Everywhere in Belgium there are also Travellers who have opted for a
sedentary lifestyle. For example, in Flanders, some of them live permanently
on thirty or so specially developed residential sites. Even though these families
do not travel, their children encounter difficulties in having access to education.
These difficulties are linked more to socio-economic problems and rejection
which also affect other ethnic groups. Accordingly, efforts must be made to
ensure that the measures recommended by ECRI in the section on access to
education cover the situation of sedentary Travellers+.

ECRI is concerned that today, throughout Belgium, Travellers — whether
itinerant, semi-itinerant or sedentary — are subject to racism and racial
discrimination. This problem is the reason for the difficulties encountered in
finding encampment sites; at the same time, the failure to find a lasting solution
to the problem of acceptance of the Travellers’ lifestyle helps perpetuate the
stereotypes and the prejudices with which they are viewed. Furthermore, due to
a lack of information, some members of the majority population confuse the
situation of Travellers with that of Roma from East European countries. ECRI is
particularly concerned about information that racist comments have been made
by public figures, including certain local leaders, and by members of the
majority population who sometimes join forces to eject Travellers who camp in
their municipality on the basis of racist prejudices and generalisations.

Pending a lasting solution regarding transit sites, ECRI urges the Belgian
authorities to do all they can in order to find, in consultation with the Travellers,
human solutions which respect the latter’s dignity and lifestyle choices.

ECRI strongly recommends that the Belgian authorities find at the earliest
opportunity solutions to enable Travellers to camp, by creating a sufficient
number of well located and properly equipped sites. It also recommends that
the authorities run an awareness-raising campaign aimed at the general public
to combat all forms of intolerance towards and rejection of Travellers and to
combat any related racial discrimination.

47 See above: “Discrimination in various fields: - Education”.
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126. ECRI strongly recommends that solutions be found as a matter of urgency to
ensure that children of itinerant or semi-itinerant Travellers have access to
effective and sustained schooling, adapted to their lifestyle.

Refugees and asylum seekers

127. In its third report, ECRI recommended that the Belgian authorities closely
monitor the use of detention with respect to asylum seekers and take steps to
ensure that it is used only as a last resort. It also recommended that they
ensure that the standards concerning reception of asylum seekers are set at the
level of the highest existing standards in reception centres and to take steps to
integrate the centres into the local communities. Lastly, ECRI recommended
that legal provisions be established to regulate the granting of subsidiary
protection.

128. The Act of 15 September 2006 amending the Act on access to the territory,
residence, establishment and deportation of foreign nationals and the Act of
12 January 2007 on the reception of asylum seekers and certain categories of
foreigners have profoundly modified the legislation applicable to the asylum-
seeking procedure with a view to transposing Directive 2003/86/EC of the
Council of the European Union of 22 September 2003 on the right to family
reunification. In particular, ECRI is pleased to note that it has established a
new status of subsidiary protection.

129. ECRI notes that the stated aim of the 2007 Act is to improve conditions in the
reception centres for asylum seekers and to integrate them into the local
environment. Since then, measures to improve the quality of reception have
been introduced.

130. The Belgian authorities state that asylum seekers are held in detention only
when it is strictly necessary for the transfer to another EU member state under
the provisions of the Dublin Regulation and that they give priority to voluntary
returns in their returns policy. However, ECRI notes that the general view of
organisations protecting the interests of asylum seekers is that the use of
detention is too systematic. For the other issues regarding asylum seekers, see
below under “Non-citizens”.

131. ECRI strongly recommends that the Belgian authorities do not detain asylum
seekers except in cases of extreme necessity.

132. ECRI recommends that an assessment be made of the application of the new
asylum legislation, in particular the subsidiary protection procedure, and that all
the necessary steps be taken in consultation with the competent non-
governmental actors, including the United Nations High Commissioner for
Refugees, the Centre and NGOs defending the interests of asylum seekers, so
as to ensure that the rights of asylum seekers and refugees are fully protected
in practice.

Non-Citizens
- Racism and xenophobia towards non-citizens

133. Elsewhere in this report*8, ECRI observes that problems of racism, xenophobia
and discrimination persist in Belgium. These problems primarily affect non-

48 See, in particular, “Discrimination in various fields”, “Racism in public discourse” and “Racist violence”.
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citizens® living in Belgium and persons of immigrant background. ECRI has
been told on several occasions that persons of Moroccan and Turkish origin
and those coming from Sub-Saharan Africa are especially vulnerable.
However, since the arrival in greater numbers of east Europeans in Belgium,
they too suffer from these forms of racism. In particular, the Roma from these
countries are subject to double discrimination linked to their status of non-
citizens, some of them moreover being in an irregular situation, and racist
prejudices targeting the Roma in general°.

In this context, ECRI draws the authorities’ attention to all of its
recommendations on the fight against racism and racial discrimination made in
this report insofar as both non-citizens and persons of immigrant background
are the main targets of racism and racial discrimination in Belgium.

Legislation and practice relating to non-citizens’ right of residence

In its third report, ECRI made a number of recommendations relating to the
legislation on non-citizens’ right of residence and the application thereof, and
more particularly regarding non-citizens’ fundamental rights. In short, ECRI
recommended that improvements be made to the law and practice in the
following areas: policy on administrative detention, detention conditions and
deportation of non-citizens, guardianship of unaccompanied minors and the
training of civil servants in contact with non-citizens in their duties.

ECRI notes with interest that since its last report legislation on non-citizens’
right of residence has been radically modified, in particular by the Act of
15 September 2006 amending the Act on access to the territory, residence,
establishment and deportation of foreign nationals. It has introduced
improvements in terms of guaranteeing the rights of non-citizens, especially
regarding asylumst, It has set up a new judicial body, the Council for Alien Law
Litigation. Nonetheless, NGOs have criticised the hardened approach resulting
from some of the new provisions, such as the adequate housing condition to
qualify for family reunification.

New recommendations on deportations were drawn up in 2005 by a committee
specifically set up for this purpose and the authorities claim that they have
already implemented many of these. For example, a DVD in several languages
is shown to non-citizens likely to be issued a deportation order providing them
with information on how the deportation will take place. However, the
information provided by the civil society actors competent in this field regarding
continuing abusive behaviour by civil servants involved in carrying out forced
deportations is cause for concern.

In its third report, ECRI recommended that a system of guardianship be
introduced for non-citizen unaccompanied minors. In May 2004, the
Guardianship department was set up in the Ministry of Justice. Since 7 May
2007, unaccompanied minors are no longer detained in closed centres, which is
a marked improvement in view of the dreadful situation in which
unaccompanied minors could find themselves as a result of being detained in
particularly unsuitable conditions. The year 2008 will have been marked by a
notable step forward: the promise that alternatives would be developed to the
detention of families with children in closed centres was translated into practice

49 The term “non-citizens” should be understood as meaning “citizens of third countries”, ie persons who
do not have Belgian nationality.

50 Concerning Travellers, see above: “Vulnerable/target groups: - Travellers”.

51 See above: “Vulnerable/target groups: - Refugees and asylum seekers”.
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through the opening, in October 2008, of nine freestanding houses. These are
intended to house, in the lead-up to their departure, families subject to a binding
departure order, as well as families whose transfer to another EU member state
Belgium is either seeking or has obtained within the framework of the Dublin
Regulation. Parents and their children will be housed in these individual houses,
without being locked up. They will be supported by a coach whose main task
will be to prepare them for their departure. Some problematic issues remain,
however: this alternative does not apply to all children, reflections on other
options are at a standstill, the legal basis for "holding" people in individual
houses is as yet undetermined, and therefore so too are the possible avenues
of redress that may apply to these measures.

In its third report, ECRI recommended that a commission be set up to deal with
complaints regarding detention conditions in closed centres. ECRI notes with
interest that the Commission dealing with individual complaints by persons held
in closed detention centres came into operation in 2003. However, in the view
of all of the non governmental actors specialising in this field and of the Centre,
which is responsible for visiting closed centres, it is essential to review the
powers of this commission and the procedure for dealing with complaints. At
present, this commission receives very few complaints, and those it does
receive relate to trivial matters, which contrasts with the seriousness of the
difficulties encountered by the occupants of these closed centres. With regard
to closed centres in general, an NGO assaociation has published an analysis of
the situation in closed centres for foreigners, containing a detailed report on all
the problems identified and the solutions that should be implemented. The
Centre’s 2007 Migration Report also suggests some major avenues to explore.
ECRI hopes that these reports will be closely examined by the Belgian
authorities and that they will help them take the requisite measures.

NGOs defending the rights and interests of non-citizens place particular
emphasis on the urgent need to find solutions to regularise the situation of
undocumented non-citizens, ie non-citizens in an irregular situation on Belgian
territory. The latter are often exploited by unscrupulous employers or landlords,
who take advantage of their extremely vulnerable position. Undocumented non-
citizens are defenceless against this or similar abuse, preferring not to go to the
police because of the problems this might cause — and apparently has caused
in certain isolated cases — because of their irregular situations2. In recent years,
associations of undocumented non-citizens have, by means of demonstrations,
occupation of places such as churches and hunger strikes, protested at the lack
of any regularisation measures by the authorities and the resulting exposure to
arbitrary decisions. NGOs believe it is essential to lay down clear, objective
and permanent regularisation criteria and to set up a commission to apply them.

ECRI notes with interest that measures have been taken in recent years to train
civil servants working in the migration field in Belgium and raise their awareness
of cultural diversity. NGOs working in this field believe progress still needs to
be made.

ECRI recommends that the Belgian authorities evaluate the implementation of
the new legislation on non-citizens, verifying, amongst other things, that the
new requirements relating to family reunification comply with the right to private
and family life of the persons concerned and making any subsequent
adjustments that are necessary.

52 See also below: “Conduct of the police”.
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ECRI strongly recommends that the Belgian authorities do everything possible
to find alternative solutions to detention for undocumented non-citizens and for
asylum seekers. It recommends that they continue to combat all abuses in
connection with the detention and deportation of non-citizens.

ECRI recommends that the Belgian authorities fully implement their decision of
principle to put an end to the detention of non-citizen minors in a irregular
situation, including when accompanied by their parents, notably by ensuring
that in practice this applies to all non-citizen minors.

ECRI strongly recommends that the Belgian authorities review in detail the
system of complaints to the Commission dealing with individual complaints by
persons held in closed detention centres, so as to ensure that there is an
independent and effective system.

ECRI recommends that clear, objective and permanent regularisation criteria
and procedure be introduced as rapidly as possible for undocumented non-
citizens.

ECRI recommends that staff working in the migration field be given training on
the new legal provisions and that they continue to be made aware of the need
to respect cultural diversity.

Integration policies

The integration of non-citizens is a question cutting across the division of
responsibilities between federal and federated entities. The federal government
has a role to play in implementing an integration policy, for example by means
of the FIPI, the Immigration Policy Support Fund, responsible for financially
supporting projects to promote the social integration of persons of foreign origin,
prevent discrimination and encourage intercultural dialogue. At federal level,
there is also the Centre’s initiative in creating a website (newintown.be)
enabling newly arrived immigrants or those advising them to obtain useful
information on administrative and other matters.

The federal authorities also govern another key factor in integration which is
non-citizens’ voting rights. In its third report, ECRI recommended that Belgium
extend to non-European Union (EU) long-term residents the right to vote in local
elections. ECRI is pleased to note that with the passing of the Act of 19 March
2004, the individuals in question are entitled to vote in municipal elections (but
not in provincial elections) if they have been resident in Belgium for five
consecutive years. Non-citizens who are not nationals of EU member states
were thus able to vote for the first time in the municipal elections of 8 October
2006.

Unlike nationals of EU member states, other non-citizens may vote but not
stand as candidates in municipal elections and they must sign a declaration to
the effect that they undertake to uphold the Constitution, the laws of the Belgian
people and the ECHR. There has been some criticism regarding the limitations
of this new right, including in connection with the impossibility of standing for
election. The obligation to sign a declaration undertaking to uphold the
Constitution, the laws of the Belgian people and the ECHR has been described
as hurtful and as a brake on the exercise of the right to vote. ECRI notes that
neither Belgian nationals nor those of European Union member states have to
sign such an undertaking before voting. The obligation to sign such a
declaration appears superfluous and stigmatising since clearly everybody
residing in Belgium is bound by these texts, including all non-citizens, whether
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from an EU member state or not, and all Belgian nationals whether or not they
have signed a declaration.

It is possible here to cite only some of the measures taken by the Regions to
promote integration. Some initiatives are referred to elsewhere in this reports3.
The Brussels-Capital Region has its own diversity plans, geared specifically to
the Brussels situation. ECRI would like to mention in greater detail the
integration policies implemented, on the one hand, in the Walloon Region and,
on the other, in the Flemish Region. ECRI notes with interest that these
policies quite rightly comprise a dimension to combat discrimination and strive
for equal opportunities, discussed elsewhere in this report, as key factors in
integration.

In the Walloon Region, the integration policy is based on the decree of 4 July
1996 on the integration of non-citizens and people of foreign origin, amended in
2003 and currently being further amended as this report is being written. This
policy comprises the setting up and subsidising of seven regional integration
centres. These centres are financed by public funds and are responsible for
providing services to the target groups in order to assist with their integration.
The services on offer vary in line with the local situation of each centre, but
basically consist of classes in French as a foreign language and assistance with
administrative procedures, including with the help of interpreters. The
integration policy of the Walloon Region is based on voluntary participation by
non-citizens in language and other courses. Some towns, such as Namur, have
set up mediation and social interpreting facilities to promote exchanges
between non-citizen residents or those of immigrant background and the
municipality’s social and educational services, and to ensure peaceful co-
existence between all residents. These integration measures are on the whole
well-received, but NGOs working in this field regard them as inadequate to
meet the demand which has risen exponentially, particularly with regard to
classes in French as a foreign language. The measures adopted in the
Walloon Region rely to a large extent on the involvement of associations
defending the interests of non-citizens or people of immigrant background.
However, actors from the associations say that the Walloon Region does not
give them all the material and financial resources they need to fulfil this task.

In the Flemish Region, the integration policy is based primarily on the Flemish
civic integration decree (inburgering in Dutch) of 28 February 2003 applying to
non-citizens and persons of foreign origin. It provides for an integration
programme (Inburgeringstraject), comprising individual coaching following
registration at the reception office until the “integration certificate” is obtained.
The programme is made up of a primary part and a secondary part. The
primary part is designed to help make the person concerned independent and is
based on an integration contract between the reception office and the
individual. It comprises classes in Dutch as a second language (the number of
hours is fixed in accordance with the results of a test to ascertain the
individual’s level), a social guidance course (60 hours on average) designed to
nurture familiarity with Flemish society, and career guidance. The substance of
each contract is determined in line with the aptitudes and knowledge of the
individual concerned.

Those who have regularly attended the training programme obtain an
“integration certificate”, with which they can enrol on the secondary integration
programme. This is designed to enable those following the programme to
participate fully in society. They can enrol on a university course, a vocational

53 See, for example, under “Discrimination in various fields: - Employment and - Education”.
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training course or training for becoming self-employed. They may also pursue
their Dutch language studies.

155. The primary integration course, which is free of charge, is a right for a large
number of non-citizens or Belgian nationals of immigrant background. It is also
an obligation for newly arrived immigrants, except for those arriving from the
member states of the European Union, the European Economic Area (EEA)
and Switzerland, in accordance with free movement agreements with these
states. If a person required to follow the primary integration programme does
not attend regularly, the reception office has a duty to inform the authorities who
may impose administrative fines. There are some possible exemptions from
the obligation to attend the programme, such as for those who are ill, the
elderly, people having a secondary or higher education diploma in Flanders,
and those living in Brussels. There is a small number of people who are not
entitled to take part in the programme, for example students and non-citizens
with no legal status. By way of example, in the Antwerp reception office in
2007, 3,798 people took part in an integration programme; for 2,488 of these,
the programme was obligatory and the remaining 1,310 attended the
programme in a voluntary capacity.

156. The Flemish authorities have said that an evaluation study of the integration
programme dating from 2007 gave rise to the following recommendations:
“there is a need to improve access for people wishing to integrate, including
those who have been living in Flanders for longer than one year. The reception
offices have to become more professional in their approach. There is a need to
reduce the number of participants who do not complete the programme. There
is also a need to be wary of the risk of making the integration programme too
bureaucratic and enable people to move onto an appropriate secondary
integration programme without undue delay, especially for those wishing to do
this in an educational context.” The Flemish authorities added that the
evaluation study found that “90% of participants are satisfied with their progress
and 50% of new arrivals find a job, and have as much chance of finding work as
the average Flemish job-seeker.” ECRI welcomes the commitment of the
Flemish authorities to provide those who so wish with free, multi-faceted and
individualised integration assistance. With regard to the voluntary aspect of the
programme, ECRI draws the authorities’ attention to the necessary adjustments
regarding the quality of what is on offer, especially in the light of the evaluation
exercise referred to above.

157. The greatest vigilance is essential regarding the obligatory dimension of the
integration programme. Some human rights NGOs and representatives of
minority groups believe that it would be preferable if this programme did not
have an obligatory status but was maintained and strengthened in its optional
form. According to them, making it obligatory brings no real added value but
rather stigmatises those required to attend it, giving the impression that they
would be able to integrate only if they were obliged to do so. Since it is not
possible to impose this programme on nationals of the member states of the EU
and the EEA or on Swiss nationals, only certain categories of non-citizens are
obliged to follow this course, which could give the false impression that the
degree of integration or capacity to integrate depends on a person’s country of
origin. Furthermore, ECRI considers that vigilance is essential insofar as the
obligatory nature of the programme is reinforced for non-citizens who have
limited income as successful completion of the programme is today one of the
conditions for entitlement to certain social rights in Flanders, such as social
housing®4. As a result, the impact of these obligatory measures is by necessity

54 On access to social housing, see also above “Discrimination in various fields: - Access to housing and
public services”.
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greater for non-citizens on lower incomes who come from certain regions of the
world.

As ECRI points out elsewhere in this report, integration is a two-way process
entailing mutual recognition between the majority population and minority
groups. ECRI therefore refers to its previous comments on the question of
obligatory measures taken in the field of integrationss. In this context, it must at
least be ensured that the obligatory courses fit in with the constraints which may
affect some of the people required to follow them, particularly those who have
restrictive working hours or children who need to be taken care of during the
courses.

ECRI recommends that the Belgian authorities pursue their integration policy
efforts, ensuring that integration is perceived as a reciprocal process involving
both the majority and minority communities. To this end, it recommends that
they continue to place an emphasis on measures to encourage and promote
integration by deploying all the human and financial resources required for the
success of this approach. It also recommends that they continue to place their
initiatives to combat racial discrimination in the context of their integration policy
and always present these initiatives to the public as essential measures to bring
about an integrated Belgian society.

With regard to the optional Flemish integration programme, ECRI recommends
that the authorities continue to evaluate its effectiveness and take all the
necessary steps to ensure that it is fully suited to those following the courses.

Concerning the obligatory dimension of the integration programme, ECRI
recommends that the authorities monitor its implementation in order to take any
remedial action required. It is important to ensure that this measure does not
have a counterproductive effect on the integration process by stigmatising and
disadvantaging those for whom the programme is obligatory in relation to
others, or by jeopardising their individual rights®®. ECRI specifically requests
that the authorities make sure that the integration programme, in itself very
interesting, is not deviated from its essential aims and cannot be used to
discriminatory ends.

Antisemitism

ECRI notes the persistence of intolerant acts and expressions directed against
persons belonging to the Jewish community. These acts and the authorities’
response to them are dealt with throughout this reports’. In relation to
antisemitic acts, in its 2007 report “Discrimination-Diversity”, the Centre noted
that the number of complaints of antisemitism had remained relatively stable
over the previous four years, although there had been an increase in complaints
of antisemitism on the Internet. The antisemitic expressions reported included
death threats and revisionist viewpoints. Other instances of antisemitism noted
in recent years concerned verbal and physical attacks on Jews, including on
children, especially in Brussels and Antwerp. There were also instances of
vandalism of synagogues or private property belonging to Jews. Those
responsible for these acts are often connected with extreme right-wing
movements or with Muslim fundamentalists. Data on antisemitic acts is
collected in close collaboration between the Centre and a group of volunteers

55 See above: “Discrimination in various fields: - Access to housing and public services”.

56 See also the recommendation relating to the Flemish Housing Code, above: “Discrimination in various
fields: - Access to housing and public services”.

57 See, in particular: “Racism in public discourse” and “Racist violence”.
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who have set up a website (www.antisemitisme.be) on which such acts are
reported.

163. The Belgian authorities are aware of the problem of antisemitism and have
taken measures to try and eradicate it, notably the establishment of a racism
watchdog body, comprising not only the Centre but also representatives of
public authorities as well as associations representing the Jewish communities
in Belgium. All the steps taken are aimed at combating not only antisemitism
but racism in general and some of these are described elsewhere in this report.

164. ECRI strongly recommends that the Belgian authorities pursue and strengthen
their efforts to combat antisemitism. It encourages the Belgian authorities to
seek out and identify the causes of antisemitism in order to adopt optimum
measures to prevent and combat this phenomenon. In this connection, ECRI
draws the attention of the authorities to its General Policy Recommendation
No. 9 on the fight against antisemitism.

VII. Conduct of the Police

165. Inits third report, ECRI recommended that the authorities ensure that all cases
of discrimination, racism and xenophobia on the part of the police were
thoroughly investigated, brought before the relevant judicial and non-judicial
control mechanisms, and punished. ECRI encouraged the Belgian authorities
to consider ways for monitoring the frequency of police checks on individuals, in
order to uncover any possible pattern of disproportionate checks on certain
groups of the population. It also encouraged the authorities to pursue their
efforts to recruit persons of immigrant background to the police and ensure that
these persons remain and progress in the police.

166. ECRI has already highlighted above the progress achieved in the recording of
and follow-up to racist incidents, but has pointed out that data collection still
needs to be further improvedss.

167. ECRI is concerned to learn that according to several sources, there are still
cases of racial discrimination on the part of police officers. It notes in particular
that police officers reportedly use racial profiling in their decisions, for example
regarding spot checks carried out in the streets. It would appear that
immigrants or persons of immigrant background are targeted to a
disproportionate extent in these checks, although it is difficult to ascertain the
actual situation given the absence of accurate and reliable data in this field. A
further recurring criticism relates to the difference in the way complaints
reported to the police are dealt with, depending on whether such complaints are
made by people from the majority or by people from minority groups. It is
claimed that complaints from members of minority groups, whether relating to
racist acts or other offences, are not always taken seriously and are sometimes
not even recorded. For example, police officers called to verify a discriminatory
refusal to allow a person into a discotheque may refuse to record the complaint
even though criminal law prohibits intentional racial discrimination. The fact is
that, whatever the offence reported to the police, they are obliged by law to
draw up an official report.

168. ECRI is also concerned to learn from several sources that the conduct of police
officers on occasion leaves something to be desired from the point of view of
the prohibition of racism. There are serious allegations about ill-treatment with
a racist motivation by police officers. Human rights NGOs believe that all too

58 See above: “Criminal law provisions to combat racism”.
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often a complaint of ill-treatment results in a report of forceful resistance, which
would tend to discourage complainants. Some of the victims or witnesses of
racist violence by police officers have met with a refusal to record their
complaint. Lastly, a number of people do not report their complaint out of fear
of encountering difficulties given that they are in an irregular situation in the
country.

Complaints against the police can be dealt with either by the internal police
review body, or by the General Police Inspectorate which comes under the
Ministry of the Interior and by the Standing Police Monitoring Committee
(Comité P). The latter is a parliamentary body dealing in particular with the
general functioning of the police and which verifies that the rights guaranteed by
the constitution are upheld. Cases concerning the police falling under criminal
law are dealt with by the prosecution service. In 2008, the Court of Cassation
confirmed the sentence handed down to a former Antwerp police
superintendent of a four-year term of imprisonment, three of which were
suspended, for drawing up false police reports, administering blows and
causing injuries and incitement to racism. He was also deprived of his civil and
political rights for five years, which had serious consequences since he had
meanwhile become a local political official of Vlaams Belang.

According to the Centre, the authorities entrusted with controlling the police
could be more transparent. The current lack of transparency does not foster
confidence in the police monitoring services. Comité P regularly publishes a
report on internal (occurring between police officers) and external (between the
police and members of the public) racism and discrimination. The latest report
is from 2007 and states that in that year the Committee had received 118
complaints of racism and discrimination. The information published in this type
of report is very detailed and provides the percentage of results obtained in
relation to the number of complaints. This report could be further improved, for
example by creating sub-categories for statistics in the category of
“discrimination, racism and xenophobia”. The report could also indicate the type
of result obtained for the type of act described in the complaint to give a clearer
picture of the situation. ECRI notes that Comité P’s investigation department
comprises primarily police officers appointed for a renewable five-year term of
office and seconded from a police department to which they will return after
their time spent at Comité P. As a consequence, the latter is generally
perceived as being insufficiently independent from the police. Nevertheless, the
investigation department is hierarchically subordinate to Comité P - which is
itself composed of 5 members, 4 of whom are magistrates and one civilian -
and as such does not have the power to decide autonomously. ECRI notes
with interest that Comité P has announced that it will take additional measures
to ensure the independence of those among their personnel who are seconded
from a police force.

In this context, ECRI finds it encouraging that the Equality and Diversity
Department of the Federal Police Directorate of Internal Relations was awarded
the federal “Equality and Diversity” seal of approval in March 2007, confirmed
for one year in September 2008. The Equality and Diversity Department was
set up in 2001 and since 2003 a “diversity” policy designed to increase the
representation of persons of immigrant background to ensure that the police
better reflects Belgian society has been implemented in police departments. As
of 2005, a network of “diversity” resource persons has been in place, and is
currently being rolled out to cover the whole country. Its goal is to develop good
practices in the fields of diversity, combating discrimination and prejudice,
including those of a racist nature. This diversity policy has several strands:
information campaigns for the target audience, an assessment of candidates’
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abilities and, in the light of this assessment, the opportunity to follow pre-
training courses, designed to increase the chances of passing the police
entrance examinations. These courses include language classes. This policy
is not limited to people of immigrant background and the impact on the latter is
not yet what one might have hoped. ECRI believes that this policy, based on
positive measures focusing on persons of immigrant background, is a good
practice and should be continued and strengthened in order to give people of
immigrant background a genuine opportunity to pass the police entrance
examinations. Efforts should also be made to ensure that once recruited, police
officers of immigrant origin remain in their jobs and have access to promotions.
Indeed, it would seem that in some local police services, such officers are
sometimes not accepted by their colleagues and not appreciated by their
superiors. If the above-mentioned policy is maintained in the long term, it should
help increase diversity in the police.

If this policy is accompanied by measures aimed at fighting cases of
discrimination against minority groups by the police, it will help to improve the
image of the police among minority groups and the image of minority groups
among the police, and therefore relations between the two.

Under an agreement with the police, the Centre provides training to some police
officers on “anti-discrimination and anti-racism legislation”. There are also
training courses in intercultural communication. It is generally held that there is
a need to strengthen further and extend measures to train and raise the
awareness of police officers and other law enforcement staff on the subject of
racism in order to achieve progress in the way in which the police deal with
members of minority groups and the way they respond to complaints of racist
acts by private individuals.

ECRI recommends that all currently serving police officers and those
undergoing initial training be instructed in and alerted to the need to combat
racism and racial discrimination, stressing the importance of dealing with and
recording complaints appropriately. Furthermore, ECRI urges the authorities to
designate within each police unit a contact person responsible for improving the
response of the police to complaints of racism from individuals, along the lines
of the contact prosecutors specialising in racism and discrimination issues in
the prosecution service®.

In particular, the contact persons responsible for racism and racial
discrimination issues should be networked and there should be close
communication between the contact person in the police unit and the contact
prosecutor in the corresponding prosecution department.

ECRI recommends that the Belgian authorities strengthen the independence of
Comité P and improve communication between that committee and the bodies
forwarding complaints to it, or that they create a body independent of the police
and the prosecution service, tasked with investigating alleged cases of racial
discrimination and abusive racist conduct by the police. ECRI also urges the
authorities to ensure, where relevant, that the people responsible for these acts
or conduct are punished appropriately and publicly.

In particular, ECRI urges the Belgian authorities to take steps to prevent and
prohibit racial profiling by the police. It draws their attention to its General
Policy Recommendation No. 11 on combating racism and racial discrimination
in policing which provides guidelines in this field.

59 For further details, see above: “Criminal law provisions to combat racism”.
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Monitoring Racism and Racial Discrimination

ECRI notes with interest that the Belgian authorities, whether at federal,
federated or local level, are aware of the importance of having reliable
indicators on the situation of racism and racial discrimination. A number of
studies, surveys — particularly among potential victims of racism — and statistics
relate to these issues. This information gives some idea of the situation, but is
too fragmentary and insufficient to give an overall picture of the situation in the
country.

Both anti-racism NGOs and all of the Belgian authorities stress that there are no
measurement instruments and that there is a need to put in place a system for
collecting data on racism and racial discrimination. Such systems should make
it possible to pinpoint more accurately trends in and causes of acts of racism,
identify direct and indirect racial discrimination and find appropriate solutions to
the problems detected. Several initiatives are in progress to this end, only
some of which are referred to in this report. The collection of data concerning
criminal law provisions to combat racism referred to above is one such
initiativesc. In addition, the Belgian authorities are in the process of putting in
place a “tolerance barometer”. Since 2006, the Centre has been working on
introducing a system of “socio-economic monitoring” based on the national
origin of individuals in order to combat discrimination more effectively. This
socio-economic monitoring involves the collection of objective, anonymous and
validated data derived from existing administrative databases, taking account of
the national origin of individuals and their parents.

ECRI strongly encourages the Belgian authorities to continue putting in place a
complete and coherent data collection system making it possible to assess the
situation regarding the different minority groups in Belgium and ascertain the
extent of instances of racism and direct and indirect racial discrimination. In this
regard, it recommends that they consider collecting data broken down
according to categories such as nationality, national or ethnic origin, language
and religion and to ensure that this is done in all cases with due respect for the
principles of confidentiality, informed consent and the voluntary self-
identification of persons as belonging to a particular group. Such system
should be drawn up in close co-operation with all the actors concerned,
including civil society organisations, and should also take into consideration the
possible existence of double or multiple discrimination.

The Anti-Racism Action Plan

On 14 July 2004, the federal government adopted the principles of a federal
action plan to combat racism, antisemitism, xenophobia and related violence in
order to implement the recommendations of the World Conference on Racism
(Durban, 2001). This plan also draws on ECRI recommendations, particularly
those formulated in its third report on Belgium. The plan, involving all the
federal and federated entities, focuses on the following 10 points:
implementation of anti-discrimination legislation, follow-up of complaints, the
Internet as a vehicle for racist and antisemitic ideologies, distribution of racist
pamphlets, combating prejudice, the media, police forces, state security,
measures to protect target groups, and the setting up of a tolerance barometer.
The Centre is responsible for following this up and an evaluation report was
drafted on 11 January 2007; its main conclusions have been taken into account
in drafting this ECRI report. ECRI notes that the plan has given rise to
significant progress in the fight against racism and racial discrimination, even

60 See above: “Criminal law provisions to combat racism”.
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though some projects are still being implemented. In order to combat racism, it
is essential to radically change mentalities, which is a long-term undertaking.
The fight against discrimination, and in particular structural discrimination as it
exists in access to employment, education and housing also requires long-term
measures if it is to be successful. It is for this reason that the federal and
federated authorities in Belgium must sustain and strengthen the efforts made
so far.

ECRI recommends that the Belgian authorities pursue their approach to the
fight against racism by fully implementing their federal action plan against
racism, antisemitism, xenophobia and associated violence and by allocating all
the necessary resources to ensure its success.

Intercultural Dialogue

The natural counterpart to the fight against racism is intercultural dialogue, one
of the key components of peaceful co-existence between all members of
society. ECRI considers that intercultural dialogue includes inter-religious
dialogue and inter-community dialogue and should highlight all the many ways
in which cultural and linguistic diversity enriches Belgian society.

On this point, ECRI is pleased to note to see that the Belgian authorities have
decided to take action via several initiatives, some of which are referred to
elsewhere in this report®®. The Commission on Intercultural Dialogue was set
up by the federal government in February 2004. The objective of this
Commission was to review issues relating to the multicultural society taking
shape in Belgium as elsewhere in Europe. This Commission published a final
report in May 2005, detailing its activities and making recommendations to the
Belgian authorities®2. Conferences on interculturality are scheduled for 2009
and examples of good practice in this field are currently being compiled in order
to present at these conferences cogent intercultural dialogue mechanisms.

ECRI recommends that the Belgian authorities pursue their efforts to promote
intercultural dialogue within Belgian society and give a positive image of cultural
diversity in Belgium. In particular, special attention must be paid to the findings
and recommendations of the Commission on Intercultural Dialogue which has
highlighted the extent to which the fight against racism and racial discrimination
is one of the keys to bringing about an integrated society.

61 See in particular “Vulnerable/target groups: - Muslim communities”.

62 Commission on Intercultural Dialogue, Final report, May 2005, 246 pages, consultable on the website of
the Centre for Equal Opportunities and the Fight against Racism, www.diversite.be.
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INTERIM FOLLOW-UP RECOMMENDATIONS

The three specific recommendations for which ECRI requests priority implementation
from the authorities of Belgium are the following:

. ECRI strongly recommends that the Belgian authorities pursue and step up
their efforts to ensure that all children of immigrant background are afforded
equal opportunities in access to education. ECRI recommends in particular that
they continue to take steps to promote a social mix in state schools and place
greater emphasis in initial and in-service teacher training on the need to combat
racism and racial discrimination, on the one hand, and on the ways in which
diversity enriches Belgian society, on the other hand®?,

. ECRI strongly recommends that the Belgian authorities find at the earliest
opportunity solutions to enable Travellers to camp, by creating a sufficient
number of well located and properly equipped sites. It also recommends that
the authorities run an awareness-raising campaign aimed at the general public
to combat all forms of intolerance towards and rejection of Travellers and to
combat any related racial discrimination.

. ECRI recommends that all currently serving police officers and those
undergoing initial training be instructed in and alerted to the need to combat
racism and racial discrimination, stressing the importance of dealing with and
recording complaints appropriately. Furthermore, ECRI urges the authorities to
designate within each police unit a contact person responsible for improving the
response of the police to complaints of racism from individuals, along the lines
of the contact prosecutors specialising in racism and discrimination issues in
the prosecution service®.

A process of interim follow-up for these three recommendations will be conducted by
ECRI no later than two years following the publication of this report.

63 See ECRI General Policy Recommendation No. 10 on combating racism and racial discrimination in and
through school education, which provides guidelines in this field.

64 For further details, see above: “Criminal law provisions to combat racism”.
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