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I EXECUTIVE SUMMARY

1. This report evaluates the effectiveness of the framework in place in the Netherlands to
prevent corruption in respect of persons entrusted with top executive functions (PETFs), including
ministers, state secretaries, political advisors, and members of law enforcement agencies (LEAs),
i.e. the National Police of the Netherlands (NPN) and the Royal Netherlands Marechaussee (KMar).

2. The system of government in the Netherlands is based on solid constitutional principles
providing a framework where the government and its members are subject to a high degree of
political accountability to Parliament and to the democratic process. The government (Council of
Ministers), selected and led by the Prime Minister, must always enjoy confidence by Parliament.
Being a collective body, considerable importance is attached to trust, collegiality, consensus and
unity within the government. At the same time, ministers are vested with discretionary powers in
respect of their particular ministries and fields of competence, while also being personally
accountable for their acts before Parliament. This system places a large degree of responsibility on
the members of the government and other PTEFs. The development of policies, strategies and
guidelines are particularly important in such a system.

3. The current report recommends the development of an overall government strategy for the
integrity of PTEFs, based on a risk analysis aiming at preventing various forms of conflicts of interest
which may arise. In this spirit, the establishment of a code of conduct for PTEFs which focuses
specifically on ethical and integrity matters - along with measures for their implementation - would
be an appropriate complement to the existing Handbook for Ministers and State Secretaries. In this
context, it is particularly important to address areas such as lobbying and post-employment
situations. Moreover, the current system needs to be complemented with a requirement upon PTEFs
to report situations of conflicting interests as they occur (ad hoc) and for them to declare personal
interests (including of a financial character) not only before a new government is formed, but also at
regular intervals, while in office. Such a requirement needs to be coupled with transparency and
appropriate scrutiny.

4, The report acknowledges that there is a strong commitment to integrity matters in the police
services in the Netherlands and policies in this respect have long been a priority. It is also noted that
the police services enjoy a high degree of public trust by the population. Although integrity policies
are nothing new in the Netherlands, it is worth mentioning that the police have not been spared of
integrity violations, for example, in respect of leaking information and connections with organised
crime groups; this is a worrying trend that is currently being dealt with by the authorities.

5. Codes of conduct exist in both NPN and KMar. The NPN deals with its ethical guidelines as
“living instruments” that evolve over time in the form of “Theme pages”, attached to a general
professional code. This is a commendable approach, which is very useful for general awareness and
training of police officers. However, the current guidelines would benefit from being further
complemented with practical guidance etc. to provide an even more consolidated framework. A
similar approach would be preferable also for the KMar. Considering that these agencies both carry
out law enforcement functions, joint efforts would be preferable. Training materials are also well
developed in the NPN and the coordinating role in this respect at central level could be further
strengthened for synergy reasons, considering that the practical training is largely decentralised to
the regional units. Particular areas that require further efforts - as highlighted in the report - relate to
management of situations of gifts/advantages, the use of confidential information and situations of
post-employment. Enforced vetting procedures of staff while in service are required and a system of
declaration of financial interests among officials holding sensitive posts is foreseen but has not yet
gone into practice, which is regretful. The report also highlights a need to introduce a requirement
upon police officers to report corruption related misconduct within the service; this goes beyond the
current obligation to report criminal offences.



6. Criticism in the Netherlands in respect of the effectiveness in practice of the legal framework
for providing public access to documents and information held by public authorities is worrying and
the authorities are urged to pursue on-going reforms in this respect.

. INTRODUCTION AND METHODOLOGY

7. The Netherlands joined GRECO in 2001. Since its accession, the country has been subject to
evaluation in the framework of GRECO’s First (in March 2003), Second (in October 2005), Third (in
June 2008) and Fourth (in June 2013) Evaluation Rounds. The relevant Evaluation Reports, as well as
the  subsequent  Compliance Reports, are available on  GRECO's homepage
(http://www.coe.int/greco). This Fifth Evaluation Round was launched on 1 January 2017.1

8. The objective of this report is to evaluate the effectiveness of the measures adopted by the
authorities of the Netherlands to prevent corruption and promote integrity in central governments
(top executive functions) and law enforcement agencies. The report contains a critical analysis of the
situation, reflecting on the efforts made by the actors concerned and the results achieved. It
identifies possible shortcomings and makes recommendations for improvement. In keeping with the
practice of GRECO, the recommendations are addressed, via the Head of delegation in GRECO, to the
authorities of the Netherlands, which determine the national institutions/bodies that are to be
responsible for taking the requisite action. Within 18 months following the adoption of this report,
the Netherlands shall report back on the action taken in response to GRECO’s recommendations.

9. To prepare this report, a GRECO evaluation team (hereafter referred to as the “GET”), carried
out an on-site visit to the Netherlands from 14 to 18 May 2018, and reference was made to the
responses by the Netherlands to the Evaluation Questionnaire, as well as other information received
from public institutions and civil society. The GET was composed of Mr Jean-Christophe GEISER,
Senior Legal Adviser, Swiss Federal Office of Justice (Switzerland), Ms Vita HABJAN BARBORIC, Head
of the Centre for Prevention and Integrity of Public Service, Commission for the Prevention of
Corruption (Slovenia), Mr Thomas FERNANDEZ, Head of Division, Internal auditing and corruption
prevention Unit, Federal Police Headquarters (Germany), and Ms Marijana OBRADOVIC, Assistant
Director for Prevention, Anti-Corruption Agency (Serbia). The GET was supported by Mr Roman
CHLAPAK of the GRECO Secretariat.

10. The GET interviewed the Chief Police Commissioner, the Ombudsman and the Acting
Secretary General of the House of the Representatives, as well as representatives of the Ministry of
Justice and Security, the Ministry of the Interior and Kingdom Relations, the Central Government
Audit Service (Ministry of Finance), the Court of Audit, the Whistleblowers Authority, the Ministry of
General Affairs, the House of Representatives, the National Police of the Netherlands (NPN), the
Ministry of Defence, and the Royal Netherlands Marechaussee (KMar), law enforcement unions,
NGOs and academia. In addition, the GET also had a meeting with one professor researching on
media and former journalist.

1 More information on the methodology is contained in the Evaluation Questionnaire which is available on GRECO'’s
website.


http://www.coe.int/greco

M. CONTEXT

11. The Netherlands has been a member of GRECO since 2001 and has undergone four
evaluation rounds focusing on different topics related to the prevention and fight against corruption.
Overall the Netherlands has a good record in implementing GRECO’s recommendations under each
evaluation round. At the closures of procedures on compliance with recommendations, 100% of
recommendations of the first evaluation round had been fully implemented, 50% of the
recommendations of the second evaluation round (with three out of six partly implemented), 74% of
the recommendations of the third evaluation round (with two partly implemented and three not
implemented out of nineteen) and 42% of the recommendations of the fourth round (with two partly
implemented and two not implemented out of seven). The compliance procedure under the fourth
evaluation round is currently on-going.

12. Public perception of corruption in the country has been consistently low over the years. In
2017 the Netherlands was ranked tenth best country in the world at fighting corruption by the
Inclusive Growth and Development Report of the World Economic Forum? and it resulted eighth
among the least corrupt countries in the world according to the 2017 corruption perception index
published by Transparency International (TI1).> Similarly, the 2017 Special Eurobarometer on
Corruption? ranked the Netherlands among the countries with the lowest level of corruption in the
EU. According to the survey, 44% of Dutch respondents believe that corruption is widespread in their
country (EU average: 68%), however, the actual number of people having experienced or witnessed
cases of corruption in the last 12 months is low (5%, in line with the EU average), and only 4% of
respondents felt personally affected by corruption in their daily lives (EU average: 25%). Half of those
polled believe that the giving and taking of bribes and abuse of power for personal gain are
widespread among politicians at national, regional or local level and 43% of respondents believe it is
common among police and custom officers (above the EU average of 31%).

13. With regard to top executive functions, the 2014 EU Anticorruption Report on the
Netherlands® highlighted some weaknesses in the integrity framework applicable to politicians,
particularly with regard to transparency and oversight of financial and business interests of ministers
and state secretaries. Moreover, in practice, alleged conflicts of interest involving former ministers
and state secretaries have been increasingly discussed in Parliament and society together with the
possibility to develop stricter and clearer rules on post-employment restrictions. The same problems
were also reported by the 2012 National Integrity System Assessment published by Transparency
International.®

14. The public perception on corruption among police and custom officers is dealt with in a study
on integrity violations within law enforcement agencies published in 20177 which shows that
although there is no indication that corruption within such agencies is increasing, more needs to be
done to fight corruption and other integrity violations (e.g., leaking of information and private
contacts with criminals) within their own ranks. The Police came out as being especially vulnerable
on this front, as officers, in their daily work, regularly come into contact with crime and offenders.
There have been a number of integrity related incidents and crime committed by the police in recent
years, concerning leaking/selling of confidential information®.

2 http://www3.weforum.org/docs/WEF Forum IncGrwth 2017.pdf

3 https://www.transparency.org/news/feature/corruption perceptions_index 2017

4 https://data.europa.eu/euodp/data/dataset/S2176 88 2 470 ENG

5 https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/organized-crime-and-human-
trafficking/corruption/anti-corruption-report/docs/2014 acr _netherlands chapter en.pdf

6 https://www.transparency.org/whatwedo/nisarticle/netherlands 2012

7 https://www.maastrichtuniversity.nl/blog/2017/10/increased-pressure-law-enforcement-organised-crime

8 https://nltimes.nl/2018/02/19/cop-gets-5-years-selling-police-info-criminals
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IV. CORRUPTION PREVENTION IN CENTRAL GOVERNMENTS (TOP EXECUTIVE FUNCTIONS)

System of government and top executive functions

System of government

15. The Netherlands is a constitutional monarchy and a parliamentary democracy. The King is the
Head of State and the Prime Minister (PM) is the Head of the Government (Council of Ministers,
Cabinet). Formally the government consists of the King and the ministers and state secretaries, but in
reality it is the PM/ministers/state secretaries, and not the King, who are responsible for the acts of
the government?®, including the running of the day-to-day governmental affairs and the decision-
making.

16. The Cabinet is accountable to Parliament, which is elected every four years. The Cabinet as
well as the individual ministers/state secretaries stay in power as long as they enjoy the confidence
of Parliament. The “rule of confidence” is one of the most important and crucial government
principles in the Netherlands, although it is not laid down in the Constitution or law. By expressing
lack of confidence, Parliament can force a cabinet (or an individual minister or secretary of state) to
resign.

17. The King does not attend the Council of Ministers’ meetings but he delivers the annual
“speech from the throne” in which the government, through the King, outlines government policy for
the next budgetary year to Parliament. The King signs all Acts of Parliament and Royal Decrees,
including the ones on appointment and dismissal of high ranking officials, but the Prime Minister,
relevant ministers or state secretaries initiate and take responsibility for them. The King represents
the Kingdom of the Netherlands at home and especially abroad, which is a ceremonial function. At
no point does the King exercise discretionary powers in an executive capacity.

18. As agreed by GRECO, a head of State would be covered by the 5th evaluation round under
“central governments (top executive functions)” when s/he actively participates on a regular basis in
the development and/or the execution of governmental functions, or advises the government on
such functions. These may include determining and implementing policies, enforcing laws, proposing
and/or implementing legislation, adopting and implementing by-laws/normative decrees, taking
decisions on government expenditure, taking decisions on the appointment of individuals to top
executive functions.

19. The GET notes that the Head of State in the Netherlands does not actively participate on a
regular basis in the development and/or execution of governmental functions. The role of the King is
clearly of a representative and ceremonial nature and the few links to the executive branch that exist
are limited to ceremonial/formal decisions and in these situations the King is clearly to be guided by
the government, within the constraints set by the Constitution, laws and precedents. This prevents
the King from exercising discretionary powers in an executive capacity. It follows that the Head of
State in the Netherlands does not fall within the category of “persons who are entrusted with top
executive functions” (PTEFs) which is covered by the current Evaluation Round.

Status and remuneration of persons with top executive functions

20. A new government (Cabinet or Council of Ministers) is formed after parliamentary elections
following a coalition negotiation process!® through which an agreement is to be reached between the

9 Article 42 of the Constitution. Ministerial responsibility, linked to royal inviolability, was introduced in 1848.

10 Because of the strict proportional voting system of the Netherlands, no single party has ever won an absolute majority in
the House of Representatives. At least two parties have always been needed in order to form a majority coalition. This
usually leads to complicated and lengthy negotiations. At the end of the formation, the new Prime Minister reports to the
House of Representatives on the formation process.



parties to join a government coalition. This process is led by a formateur (normally the leader of the
largest party). The formation process comprises the government programme/policies, the
composition of the cabinet and the division of ministerial portfolios.

21. The GET was informed that prior to the appointment of ministers and state secretaries, the
formateur interviews the cabinet candidates who, by putting themselves forward as candidates,
agree to a procedure during which checks concerning criminal records (convictions), tax and customs
records and intelligence and security records are checked. The results of the vetting exercises are
shared and discussed with the candidates who, in addition, are responsible for raising all relevant
facts and circumstances, including relevant private interests at their own initiative. The minutes of
these meetings and the private interest declarations remain confidential.

22. If successful, the formateur will present a list of ministers and state secretaries to form the
cabinet, who are then to be formally appointed. They are obliged to swear an oath of loyalty to the
King, the Charter and the Constitution. However, this process cannot take place without
parliamentary support and the cabinet and its members can only remain in power as long as they
enjoy confidence by Parliament and the PM. The current government includes 24 ministers and state
secretaries (14 male and 10 female), which provides a balanced participation of men and women in
line with the Committee of Ministers’ Recommendation Rec (2003)3 on balanced participation of
women and men in political and public decision making.

23. According to the Constitution (Article 45), the Council of Ministers considers and decides the
general government policy and ensures its coherence. The Prime Minister chairs the Council of
Ministers and has the final responsibility for the general government policy. However, the
government is a collective body and considerable importance is attached to good coordination and
collegiality, in order to reach consensus and to ensure the unity of government policy (one voice
position)'!. While ministers remain largely responsible for their own policy fields, they are involved in
the decisions made on all issues raised.

24, Each ministry is headed by a minister who has political responsibility over public bodies and
persons under their competencies. Overall, they enjoy discretionary powers and authority over such
bodies or persons, except for certain independent institutions, such as the National Electoral Council
and the Whistleblowers Authority.!> Moreover there are officers who possess independent powers
pursuant to an Act of Parliament, like tax inspectors and members of the Prosecution Service. They
have powers to impose taxes and are empowered to prosecute without interference of the Minister.
However, these civil servants are still under the authority and responsibility of the Minister. Ministers
without portfolio are also members of the government; however, they do not direct a particular
ministry. Both types of ministers can have their own budget chapters. Ministers are independently
accountable to Parliament and may be dismissed by Parliament.

25. State secretaries are also cabinet members and bear political responsibility for the policy
field entrusted to them by the pertinent minister. The division of responsibilities between ministers
and state secretaries is usually determined during the formation of a cabinet and is then recorded in
a description of tasks. A state secretary can replace his/her minister in the cabinet, without the right
to vote. A state secretary also attends cabinet meetings if the agenda includes a topic for which s/he
is responsible. State secretaries are accountable to Parliament independently. Parliament may
dismiss a state secretary, while the Minister can remain in office. Contrary to that, if Parliament loses
confidence in a minister, the state secretary makes his/her portfolio available. However, the
replacing minister may then ask him/her to accept the same portfolio again.

11 This unity of government policy is an important principle of the Dutch system of government. Ministers and State
Secretaries must speak with one voice. If a Minister or State Secretary has serious objections to one or more elements of
government policy and is not willing to conform to it only the option of voluntary resignation remains.

12 |n recent years the Framework Act on Independent Administrative Bodies laid down general rules for these institutions.



26. Ministers and state secretaries may delegate the decision making power to top level civil
servants for routine matters (for instance with regard to the granting of various forms of permission
or in respect of selecting and appointing civil servants of ranks below the top management etc.). The
top level managers in the civil service include secretaries-general (most senior civil servants),
directors-general (on average four to five in each ministry, responsible for a defined area of
policy/execution/supervision/operation), inspectors-general and other equivalent positions. Top
managers are to offer their ministers unbiased advice. Once political decisions have been taken, top
managers are to execute the decisions loyally. That said, it is the ministers or state secretaries, not
senior civil servants, who are ultimately accountable to Parliament. Top level civil servants are not
political nominees and the ministers/state secretaries have limited influence on appointments to
these positions. Their recruitment and selection are conducted according to open, transparent,
merit-based standard procedures. The appointments are made for a maximum of seven years.

27. Ministers and State Secretaries may appoint one political assistant at the expense of the
relevant ministry, duly informing the Prime Minister and the Council of Ministers. Political assistants
are recruited without competition but enjoy the status of civil servants. Their appointment coincides
with the term of office of the cabinet member. The political assistants may remain employed for a
maximum of six months after the departure of the relevant cabinet member, to ensure the orderly
completion of formal duties. They may, however, be reconfirmed by another (incoming) minister as
his/her personal assistant or be employed within the ministry, if s/he passes a competition to the
civil service (this has apparently happened on several occasions). The main role of political assistants
is to liaise with Parliament and its committees as well as to ensure links with party-related events, as
opposed to civil servants who are not allowed to maintain any political contacts (except following
explicit instructions by a minister etc.). Exact duties of political assistants vary from one case to the
other®, Political assistants are included in the official structure of a ministry, often the Office of the
Secretary-General or a similar unit; however, they cannot be entrusted with public relations duties.
The role of political assistants may vary, they do not play a decisive role as do top executive
functions. They are not politically responsible for decision making, nor do they take part in the
Council of Ministers, according to the authorities.

28. The GET notes that political assistants are employed on the basis of trust. There are
practically no rules pertaining to their activities. Political assistants communicate personally with
parliamentary committees and they have an advisory role. Even if they do not operate
independently, they can for example assess how MPs weigh certain initiatives and convey ideas to
the relevant minister or state secretary, thus influencing the functioning and the decision-making
process of the executive. Their activities and tasks depend mainly on the employing minister/state
secretary concerned. The GET notes that the status of political assistants is somehow contradictory.
On the one hand, they are discretionary selected and employed by the top executive officials and
they have functions closely relating to these officials’ political functions. On the other hand, they
enjoy status as civil servants, who are obliged to stay out of political considerations. Depending on
their functions, mandates and seniority, GRECO takes the view that political assistants may have an
influential role in respect of ministers’ and state secretaries’ decision-making and in such situations
should be regarded as persons entrusted with top executive functions (PTEFs). Consequently, there
are situations where their status as members of the civil service, including the regulatory framework
(e.g. code of conduct) for the civil service does not appear appropriate for political assistants.

29. The gross annual salary of ministers is €159,488.89 (including year-end bonus and holiday
allowance). The annual remuneration of a state secretary is €148,879.40%. In addition, ministers are
entitled to a monthly allowance of €349.79 (net). This allowance is doubled to €699.59 (net) for the
Prime Minister and Minister of Foreign Affairs. State secretaries receive a monthly expense

13 Depending on the cabinet member, their position, the political attention on and the ‘weight’ of the Ministry, assistant’s
work experience etc. Letter from the Prime Minister to the House of Representatives dated 30-10-2003.
14 Source: Ministers and State Secretaries (Legal Status) Act



allowance of €291.10. Ministers or state secretaries are also entitled to a relocation allowance when
their home is located at least 50 kilometres from the ministry. Political assistants have a gross annual
salary of between €37,000 and €80,000, depending on the pay scale they justify (as regulated in the
Manual for Ministers etc.). The top civil servants (e.g, secretaries general) have a gross annual salary
€ 145.394,51.

30. According to the Netherlands Bureau for Economic Policy Analysis (CPB), the average gross
annual salary in the Netherlands for 2017 is €37,000.00. There is no special tax regime for PTEFs or
any other public officials. All benefits in kind that are given to cabinet members and their expense
claims are published online. The four-eye principle applies to the expenses of ministers and state
secretaries. The secretary-general signs for the expenses incurred by and for ministers and state
secretaries.

31. The entitlements system is regulated by the Ministers and State Secretaries (Perquisites)
Decree which provides that expenses of a ministry are recorded under administrative costs. Under
certain circumstances, ministers or state secretaries may personally pay expenses for the purpose of
their position, but these payments are to be justified and kept as limited as possible. The secretaries
general have an advisory role also in this regard. All entitlements cease to apply immediately after
ministers and state secretaries vacate office, except the entitlement to a benefit or pension.
Secretarial support and transport can be claimed for a further one year only in relation to the
activities relating to the former position.

32. Former Cabinet members (including those who had to resign are paid the so-called “waiting
money” during a limited period until they have found a new occupation for a period of up to 3 years
and 2 months. The person entitled receives 80% of the salary the first year and 70% the second year,
but s/he is obliged to apply for new jobs during this period.

33. The Central Government Audit Service and the Court of Audit conduct accountability audits.
This includes auditing the expenses incurred for the political top management, known as the

administrative costs.

Anticorruption and integrity policy, regulatory and institutional framework

Anticorruption and integrity policy

34. There is no general strategy or legal framework specifically aimed at anti-corruption and
integrity policy. That said, the current legislation and regulations taken together provide a legal
framework that reflects such a policy. This framework has been developed on an ad hoc basis over
the years, often as consequences of problems encountered. The GET understood that the issue of
public integrity was high on the political agenda in the Netherlands in the 1990s and 2000s, and
resulted in relevant amendments to the Civil Servants Act and the creation of the Dutch National
Integrity Office (BIOS). In recent years, the public integrity issues seem to enjoy less attention. The
BIOS has been dismantled and replaced with the Whistleblowers Authority (see below, paragraphs
51 and 230), however, with a narrower mandate. The current Government programme has few
references to integrity and anti-corruption, none of them relating to PTEFs.

35. In contrast to the civil service or local government, the integrity and anti-corruption
framework applicable to PTEFs is not regulated by laws or a dedicated code of conduct. However,
there is in place a “Handbook for Ministers and State Secretaries” (The Blue Book)®®, as well as
circulars of ministers and letters of the Prime Minister or ministers to the House of Representatives
which deal with additional guidelines on integrity issues. The Handbook is a comprehensive
document dealing with a variety of issues relevant for forming and running a government, how to

15 See https://www.rijksoverheid.nl/documenten/richtlijnen/2017/10/03/handboek-voor-bewindspersonen
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organise meetings, budgetary regulations, principles for communication etc. and it is, indeed, a
useful tool for government officials. However, it does not provide a strategy for integrity matters,
even if it contains some guidance also in respect of the integrity of ministers/state secretaries. The
GET noticed that, above, all, trust and political responsibility are at the core of the system, which
explains the focus on self-regulation or no regulation to protect matters of integrity. In addition, the
GET did not come across a coordinated system for analysing risks of corruption in respect of PTEFs.

36. In view of the above identified shortcomings, the GET considers it important to increase the
attention to questions regarding the integrity of PTEFs and areas where risks of conflicts of interest
and corruption appear particularly challenging. Such an approach should aim at analysing the current
situation in order to allow for a dedicated anti-corruption and integrity policy covering PTEFs. As
noted earlier in this report, there may be situations where political assistants, appointed by
ministers/state secretaries in addition to their advisory role may be influential in respectof top
executive functions where this category of officials needs to be covered by integrity policies. A policy
for PTEFs, including ministers, state secretaries and, as appropriate, political assistants at different
levels should also build on the findings and recommendations in the current report. In view of the
above, GRECO recommends developing a coordinated strategy for the integrity of persons
entrusted with top executive functions, based on analysis of risks, aiming at preventing and
managing various forms of conflicts of interest, including through responsive advisory, monitoring
and compliance measures.

Legal framework, ethical principles and rules of conduct

37. The relevant legal framework on integrity includes the Constitution and legal acts such as the
Criminal Code; the Government Information (Public Access) Act; the General Data Protection
Regulation (GDPR) and the GDPR Implementation Act, the Civil Servants Act, the Central and Local
Public Administration Personnel Act, the Government Accounts Act, and the Intelligence and Security
Services Act 2017. Integrity matters are streamlined in the Oath for Ministers and State Secretaries.

38. In addition, in order to receive information on integrity/anti-corruption matters, PTEFs may
consult different documents such as the Handbook for Ministers and State Secretaries, circulars of
ministers and letters from the Prime Minister or ministers to the House of Representatives
addressing specific integrity issues. These are not legal rules, but they reflect the content of
constitutional and legal provisions, while presented in a self-regulatory guiding format.

39. Central to this is the Handbook for Ministers and State Secretaries, which provides some
guidance on issues such as the acceptance of gifts, financial and business interests and other forms
of situations where conflicts of interest are at stake (in)compatibilities, access to information,
confidentiality, security, official trips, remuneration, benefits etc. The Ministry of General Affairs is
responsible for the Handbook and it revises and updates it regularly.

40. The GET notes that rules on expected conduct of PTEFs are scattered through various
instruments, including the Handbook, circulars and letters of the PM and ministers etc. While the
GET welcomes the Handbook for Minsters and State Secretaries as a “living document”, that is
updated regularly, it also notes that it is a broad document, which most importantly deals with rules
of procedure applicable to ministers and state secretaries, but its main focus is not on integrity
issues. Furthermore, it does not cover sufficiently the aspects of conflicts of interest (as detailed
below). Its general provisions may be subject to different interpretation and they lack elaborate
explanations. Moreover, there is no particular enforcement mechanism connected to these
rules/guidelines, apart from the political oversight exercised by Parliament. Furthermore, these
guidelines, including the Handbook, do not appear to be particularly well known by the public, nor
suitable for public awareness raising. The GET would therefore see much benefit in establishing a
consolidated code of conduct in respect of PTEFs that contains principles and guidelines on the
integrity of PETFs in a comprehensive and dedicated document to be complemented with
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explanations and examples. Moreover, such a document should be given broad publicity, in order to
inform the public as to what it should expect from PETFs. It is noted that in this respect, such a code
should also cover political assistants, as appropriate, when they carry out top political/executive
functions.

41. According to GRECO’s longstanding practice, a code of conduct needs to be coupled with
some form of enforcement. The Dutch authorities have in this respect submitted that it is not
compatible with the constitutional law to take measures against ministers and state secretaries with
regard to supervision and sanctions other than those of Parliament, as ministers and state secretaries
are responsible to Parliament. While acknowledging that ministers and state secretaries are
accountable to Parliament, the GET cannot see why, for example, the Prime Minister could not have
a role in supervising the implementation of such a code in respect of his/her government.

42. The GET is pleased that in respect of civil servants (including top civil service officials) there is
a Code of Conduct in place. This Code also covers political assistants. The Code lists integrity values,
including independence, impartiality and reliability. Moreover, it covers the issues of conflicts of
interest, gifts, financial interests, secondary activities, incompatibilities, cooling-off periods, the
reporting of violations and protection of whistleblowers. On the one hand, the GET notes that
political assistants are covered by this Code in so far as they carry out non-political functions; on the
other hand, political assistants or advisers are recruited differently, have different status as
compared to the civil servants and carry out political functions, as reflected above. Therefore, it
appears appropriate to cover political assistants by integrity rules for PTEFs in situations where they
may be influential in respect of PTEFs’ decision making.

43. In view of the foregoing, GRECO recommends (i) that a consolidated code of conduct for
persons entrusted with top executive functions be developed, complemented with appropriate
guidance regarding conflicts of interest and integrity related matters (e.g. gifts, outside activities,
third party contacts, lobbying, etc.) and made easily accessible to the public; and (ii) that such a
code be coupled with a mechanism of supervision and sanctions.

Institutional framework

44, The GET notes that there are a number of institutions which under different mandates are
somewhat linked to integrity and anti-corruption matters in public administration. The Ministry of
the Interior and Kingdom Relations has a systemic policy responsibility for integrity matters in the
public administration. It may therefore appear appropriate to place future work on risk analysis and
integrity strategy matters under its responsibility.

45. A number of ministries have their own inspectorate that conducts inspections in respective
policy areas. They report directly to the top management of a ministry, on both financial and policy
related issues, for the purpose of policy adjustments. A well-organised budget process and a set of
budget rules contribute towards a restrained policy process. Each ministry has its own integrity
officer. These officers collectively form the Cross-ministerial Platform for Integrity Management
(IPIM). The IPIM functions as an advisory body for the top management of the Central Public
Administration in relation to the integrity policy for civil servants. However, the IPIM plays no role in
the integrity policy for ministers and state secretaries.

46. The system of providing counselling, advice and training for PTEFs is very fragmented and
roles are shared by several persons/institutions. It would appear that the PM is responsible for
answering questions on dilemmas concerning cabinet members. However, it would also appear that
the secretary of the Council of Ministers and colleague ministers as well as secretaries general of
ministries, have this function.
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47. Parliament consists of the House of the Representatives and the Senate. The main tasks of
the former are to monitor the government’s pursuit of its policy, to determine the budget (the
budget right), draft legislation (together with the government) and to draw attention to social issues
(the agenda function). The House of Representatives may put oral and written questions to ministers
and state secretaries. Furthermore it has a right to conduct inquiries and lighter forms of
investigations and a right of interpellation (putting oral questions to and debating with ministers
and/or state secretaries), according to the Parliamentary Inquiries Act. These rights are exercised in
the context of the confidence rule. This means that governments must provide Parliament with all
the information that it needs in order to be able to perform its monitoring tasks (Article 68 of the
Constitution).

48. If Parliament believes that a particular case must be fully investigated, it can initiate an
independent parliamentary investigation, outside of the government. The most serious form of
investigation is the parliamentary inquiry, which requires a majority vote in Parliament. However,
such an inquiry is not always needed to establish the essential facts of a specific case. A normal
investigation by members of parliament sometimes suffices. The difference between an ‘ordinary’
investigation and a parliamentary inquiry is that a parliamentary commission of inquiry may hear
witnesses under oath. An investigative committee may not do that but it may conclude that a
parliamentary inquiry is desirable. The commission of inquiry (investigative commission) issues a
report to the House of Representatives. Based on such a report, the House of Representatives first
holds a debate with the commission and then with the responsible people from the government. The
ultimate aim is to learn from the past and adopt measures for the future. The following
parliamentary inquiries have been held since 2000: Fyra Train (2013); Housing Corporations (2013-
2014); Financial System (2011-2012); Srebrenica (2002-2003); Construction Industry (2002-2003).

49. The General Intelligence and Security Service conducts background checks before candidate
ministers or state secretaries take office. It checks in particular whether there is any relevant
information in its files relating to the candidates that has been gathered in connection with its duties
as specified in Article 6 of the Intelligence and Security Services Act 2002. This Act has been replaced
by the Intelligence and Security Services Act 2017 which is expected to enter into force in the course
of 2018.

50. The National Ombudsman, appointed by Parliament, is also an independent institution The
Ombudsman deals with complaints from the general public concerning public administration and
informs public-administration agencies how they can improve their services. The Ombudsman can
start an investigation upon complaints or ex officio. Everyone involved must cooperate in such an
investigation. The outcome of the investigations is a report stating whether there has been a
wrongdoing and what the authority may do to correct its procedures. The decisions of the
Ombudsman are not binding. In addition, the Ombudsman issues a report to the House of
Representatives each year.

51. The Whistleblowers Authority is an independent administrative body providing advice and
support to those who report work-related abuse,'® and may conduct investigations, following
complaints. The Whistleblowers Authority has the power to request information and may issue
reports on the basis of the gathered information describing the situation of abuse. The report
contains conclusions and, if necessary, recommendations to end the situation of abuse or to prevent
repetition. The findings of the investigation and the opinion in the report are not binding. The
Whistleblowers Authority does not deal with requests concerning ministers and state secretaries
regarding integrity dilemmas as such. However, there have been some cases in the last years,
involving ministers, but they resigned eventually. Most cases did not relate to integrity issues. In one

16 A report must relate to a situation of abuse of social relevance, such as a violation of a statutory rule; danger to public
health; danger of harm to the environment; danger to the effective functioning of a public-administration agency or
company because of improper acts or omissions.
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of the cases a member of government resigned because of declarations based on incorrect data in a
previous job.

Awareness

52. The Handbook for Ministers and State Secretaries outlines the rights and obligations of
ministers and state secretaries in some situations of conflicts of interests, e.g. dealing with gifts,
secondary positions, secondary activities, official trips etc. It has been used for many years and PTEFs
are supposed to be aware of its content. The “Manual, which is a public document, can be consulted
on the website of the Central Public Administration’. This document is complemented by circulars
and letters addressed by the PM and ministers. The 2002 letter to the House of Representatives on
the handling of corruption risks and conflicts of interests, is also a public document. Furthermore, at
the start of a government’s term of office, the Prime Minister informs the House of Representatives
stating the arrangements that have been made by ministers and state secretaries concerning
situations of incompatible interests etc. that have been dealt with in the formation process (see
above, paragraph 21).

53. The GET notes that the Handbook for Ministers and State Secretaries and circulars are not
supported by a dedicated strategy, structure or mechanism to more actively providing advice,
counselling and awareness to PTEFs. It was told that, when necessary, ministers and state secretaries
can seek advice from the Prime Minister, from colleague ministers/state secretaries, the secretary-
general or any other trusted person. The GET takes the view that more needs to be done to establish
a pro-active and harmonised approach in respect of PTEFs’ (including political assistants, as
appropriate) awareness of situations of conflicting interests and corruption prevention. It is of the
opinion that channels to communicate, if needed on a confidential basis, on dilemmas of PTEFs
should be more clearly defined, consolidating the institutional memory and practices. It would
therefore be useful to designate someone at government level, as appropriate, as a confidential
counsellor for PTEFs. Furthermore, training is reportedly not provided to the PTEFs in this respect.
Consequently, GRECO recommends (i) establishing confidential counselling to persons entrusted
with top executive functions on integrity related issues, conflicts of interest etc.; and (ii) raising the
awareness of integrity matters among persons entrusted with top executive functions, including
through training at regular intervals.

Transparency and oversight of executive activities of central government

Access to information

54. Article 110 of the Constitution stipulates that the public administration must allow ‘public
access in accordance with rules to be prescribed by Act of Parliament during the performance of its
duties. These rules are set out in the Government Information (Public Access) Act (WOB). The
underlying principle of this law is that information in the possession of public bodies regarding
administrative matters is public as a main rule. Exceptions to the main rule can only be justified if
provided for in law.

55. The GET notes that the letter which the formateur (future PM) sends to the House of
Representatives following the formation interview, possibly containing arrangements to resolve
(potential) conflicts of interests, is made public.

56. The Handbook for Ministers and State Secretaries details the procedure for access to
information requests. In principle, each government body is responsible for handling such requests,
sometimes in conjunction with the policy department. Requests that cover several or all ministries

17 See https://www.rijksoverheid.nl/documenten/richtlijnen/2017/10/03/handboek-voor-bewindspersonen
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are to be coordinated by the ministry with the primary responsibility for the issues relating to the
request.

57. The law further stipulates that public bodies should also provide information of their own
accord in the interests of proper and democratic administration. In order to increase transparency
about meetings of ministers regarding political and policy priorities. The Cabinet decided in 2016 to
publish online relevant agenda appointments with persons and/or subjects including public speeches
and information on government meetings. Each minister is responsible for the content of his/her
own ministry webpage®®. Since 2012 the expenses of all ministers are made public.

58. Pursuant to Article 68 of the Constitution, ministers and state secretaries provide “orally or in
writing the Houses [of Parliament] either separately or in joint session with any information
requested by one or more members, provided that the provision of such information does not
conflict with the interests of the State”.

59. All regulations that include the employment conditions of ministers and state secretaries can
be publicly accessed online. There is also a special website, where the information is accessible to the
public and presented coherently.

60. The GET recognises that the Netherlands has in place a legal framework for providing
transparency of public affairs under the Constitution and the Government Information (Public
Access) Act (WOB), which as a main rule should provide for public access, if not excluded under the
law. The application of this legal framework is however not without criticism; grounds for declining
requests have been used extensively and the statutory time limit within which the information is to
be provided is often not respected. The lack of an administrative oversight body and lengthy court
proceedings further compound the problem.® More in general, interlocutors met by the GET pointed
to an insufficient pro-active approach of the authorities and a culture among government agencies to
consider information not public, unless there was a good reason to make it public (rather than the
other way around).

61. The GET notes that the WOB was amended in 2016 to abolish financial penalties for the lack
of timely providing information, to address the large number of impossible requests which were only
being made to be financially rewarded. The GET was informed that the WOB is currently in the
process of being replaced by the draft Open Government Act (WOO). The draft law is currently
pending in the Senate. The authorities submit that the draft law aims at strengthening the system, in
particular towards more proactive provision of information and codifying the right of citizens to
access public information. Active disclosure of information is proposed to be reinforced by obligating
the authorities to disclose various information (incl. (draft) laws and other legislation, information on
government organisation and procedures etc.). Also public bodies will need to keep a publicly
accessible online register of documents and datasets in their possession, according to the draft.

62. GRECO takes the criticism in respect of the WOB seriously. An efficient system providing for
access to public documents and information is a cornerstone for transparency and prevention of
corruption. It would appear that draft legislation is underway, which could possibly remedy some of
the major problems referred to in respect of the WOB, if adopted. GRECO urges the Dutch
authorities to pursue this promising process.

18 See www.rijksoverheid.nl

19 This criticism is not new. Already in 2011 the Ombudsman referred to the legal jungle of the WOB, whereby he
considered that the government used the WOB to put up barriers (see
https://www.nationaleombudsman.nl/nieuws/2011/ombudsman-wob-juridische-jungle) and in 2012 Transparency
International included similar criticism in its National Integrity System Assessment of the Netherlands (see
https://www.transparency.nl/wp-content/uploads/2016/12/TI-NL-NIS-report.pdf).
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Transparency of the law-making process

63. In the Netherlands the draft laws at government level are subject to public consultation on a
dedicated website?®. This is cabinet policy since 2011. In practice, the minimum period for
consultation is four weeks. Everyone can provide comments, and may have their comments made
public. Generally, draft laws and related explanatory notes are published for consultation, together
with a summary of answers on the 7 questions of the Dutch comprehensive impact assessment
system IAK?! and sometimes with other background information documents (i.e. information about
implementation aspects etc.). When the consultation period is finished, all comments (published on
the website or not) are taken into account to improve the quality of the draft and the explanatory
note. A short summary of comments and their follow-up are published online?2. This is done after the
Council of Ministers has decided on the draft and the draft is sent to the Council of State for advice.
The final draft is then sent to Parliament, where it is made public.

64. In addition, consultations may be organised with representatives of parties that are affected
by the draft or that have a role in the development of the draft. Sometimes social media (e.g.
LinkedIn or Twitter) are used for consultation. Policy-documents are increasingly published online.

65. Information about drafts that are being prepared by the central government is published on
a dedicated website. When Parliament decides on drafts, the final versions of the texts are published.
The Prime Ministerial Directives on Drafting Legislation - Directive 4.44 concerns reporting about
contacts with third parties in the process of law-making. The explanatory note on a draft law should
include, if possible and relevant, information on third parties which have given relevant input to a
draft, the way in which input was provided, the content of the input and what impact it has had.

Third parties and lobbyists

66. Lobbying is part of the political decision-making process in the Netherlands, which has been
described as continuously striving for consensus and the creation of broad-based support (the polder
model)®. 1t is seen as an important way to exchange all sorts of information, to influence the
decision-making process and to increase public support for decisions. Lobbying is an active and
growing sector in the Netherlands?*. There are even institutionalised relationships and partnerships,
between government and the private and non-profit sectors.

67. Lobbying as such is not much regulated in the Netherlands. However, a voluntary and public
register (pass for parliamentary entry) of the House of Representatives was put in place for lobbyists
in 2012. Moreover, a voluntary code of conduct for the largest association of lobbyists was
introduced in 2001.

68. The only rule affecting PTEFs in respect of lobbying is a ban on former cabinet members to
lobby in their former ministry (Handbook for Ministers and State Secretaries). However, this rule
does not apply to a minister lobbying other ministries of a government and it has some more
limitations. For more details see the Chapter “Post-employment restrictions” below.

69. The GET learned that in the last few years lobbying has been more closely monitored by the
media and has become a political issue. Within several sectors there is increasing pressure for more
transparency regarding lobbying activities in the Netherlands. During its on-site visit, the GET noticed

20 See www.internetconsultatie.nl

21 See www.naarhetiak.nl

22 See www.internetconsultatie.nl

2 National Integrity Systems (NIS) Study for the Netherlands, Transparency International - see
https://www.transparency.org/whatwedo/nisarticle/netherlands 2012

24 There are an estimated 2000 interest organisations of all kinds and sizes making their way to the centres of government
and parliament in The Hague, where the interest traffic flow takes place.
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a clear perception that influence from lobbyists is growing in the governmental process. It
understood that a form of a “legislative footprint” is to be included in the explanatory notes of
relevant draft laws (Directive 4.44). In practice, each ministry decides whether to and how to reflect
such contacts between government officials and third parties, including lobbyists. The GET welcomes
a policy towards more transparency but takes the view that more needs to be done to increase the
transparency in this respect.

70. The GET notes that apart from a ban on former ministers/state secretaries to lobby in their
former ministry, and the registration requirements in Parliament, lobbying as such is not much
regulated in the Netherlands. There is no definition of lobbying, no register of lobbyists targeting
PTEFs, and there is no requirement to declare contacts with lobbyists and no supervision of lobbyists’
contacts with office holders and civil servants. More generally, the GET believes that a coherent and
comprehensive framework for the legal regulation of lobbying activities should be established in line
with relevant Council of Europe standards®, in particular by providing for definitions of lobbying,
ensuring transparency of lobbying activities, maintaining public registers of lobbyists etc. and such
measures would be appropriate in respect of lobbying in relation to PTEFs. This area also requires
rules of conduct for the PTEFs, including political assistants, as appropriate. Consequently, GRECO
recommends (i) introducing rules and guidance on how persons entrusted with top executive
functions engage in contacts with lobbyists and other third parties who seek to influence
governmental processes and decisions, and (ii) increasing the transparency of contacts and subject
matters concerning lobbying of persons who are entrusted with top executive functions.

Control mechanisms

71. The Central Government Audit Service (ADR) is the independent internal auditor of the
Central Public Administration. The statutory duty of the ADR is to audit the financial information in
ministerial annual reports and then issue an audit certificate for this purpose. The ADR issues a
separate report for each Ministry (and for the budget funds) that is addressed to the relevant
minister. The ADR may also conduct demand-driven audits at the request of the ministerial
management. All reports are expected to be public. The ADR is the internal auditor of the individual
ministries and reports in that regard solely to the instructing ministry and not to other parties. The
ADR verifies whether the interplay between the ministerial management and control is running
smoothly and issues an independent opinion in this regard.

72. The Court of Audit is an independent institution which examines whether the Central Public
Administration is spending public money effectively and lawfully. All ministries and other
government organisations that fall under the Central Public Administration can be audited by the
Court of Audit?® which is entitled to access all relevant information that it requires, including
confidential information. It provides the Minister of Finance and Parliament with recommendations
which are made public. The Court of Audit presents an annual report on its activities over the
preceding year to the government and Parliament. Based on the opinion of the Court of Audit,
Parliament decides whether to discharge the government from any liability. The Court of Audit also
reports to Parliament on the outcome of separate investigations so that members of Parliament can
decide whether a minister is pursuing an effective policy. The Court of Audit decides for itself what to
investigate; however MPs, ministers and state secretaries may also request an investigation.

Conflicts of interest

73. The Constitution and legislation contains some provisions aiming at preventing conflicts of
interest. These are subsequently spelled out in the Handbook for Minsters and State Secretaries. A

25 Council of Europe Recommendation CM/Rec(2017)2 to member states on legal regulation of lobbying activities in the
context of public decision making.
26 Government Accounts Act
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Constitutional rule is that members of cabinet cannot also be members of Parliament. To this end the
Handbook contains some rules to temporarily guide outgoing/new cabinet members
leaving/entering a position as an MP during the transition period.

74. Moreover, the Handbook regulates the procedure to be applied by the formateur (future
PM) during the “formation” process of a new government, which aim at preventing conflicts of
interest in the future. The standards on these matters are also contained in the Letter from the PM
to the House of Representatives concerning the Assessment of Candidate Ministers and State
Secretaries, dated 20 December 2002, and the Letter from the Prime Minister to the House of
Representatives concerning the Adoption of the budget statement of the Ministry of General Affairs,
the King’s Office and the Oversight Committee for the Intelligence and Security Services of 2013.

75. As already mentioned, the formateur (future PM) will rely on information, such as the
criminal record, taxation information and intelligence information, provided by state authorities and
the candidate is deemed to have granted such access with his/her candidacy. However, the main
responsibility to submit information and to decide on whether a conflict of interest exists and to find
appropriate solutions to resolve such situations is placed on candidate ministers/state secretaries
themselves. The formateur takes a broad view on the situation and indicates only whether the
chosen solutions seem plausible on the basis of the information provided by the candidates. The
responsibility for the chosen problem-solving approach and its correct implementation therefore
rests to a large extent and primarily with the candidate ministers/state secretaries.

76. During their term of office, cabinet members are personally responsible for not participating
in any decision-making if their participation could run counter to the due and proper performance of
their duties. Ministers or state secretaries are also responsible for not participating in any decision-
making on matters that involve their partner, children, other family members, business relations,
interests, former interests or previous positions, if participating could run counter to the proper
performance of their duties.

77. The system described is to a large extent built on trust and it places the responsibility to a
large extent on the individual candidates/cabinet members to interpret what should be considered
appropriate to report in respect of conflicts of interest as well as how to deal with such instances
when they occur. In such a system, detailed rules, guidance and counselling would be crucial.

78. In this context, the GET considers that the current rules/guidance on conflicts of interest
appear insufficient and that the system would benefit from being reviewed. Turning to the
procedure, while it would appear that the dialogue at the formation stage (of a government) is rather
well developed and that it involves an obligation upon candidates to reveal situations which may
amount to conflicts with future government functions, there is not much of a follow-up procedure to
prevent conflicts of interest as they occur when PTEFs are in office. Just as well as it is important to
check possible conflicts of interest before a government is formed, it is also necessary to do so on a
continuous basis throughout its mandate. In this context, the GET reiterates the need to develop a
strategy to improve integrity and the management of conflicts of interest, as already stated in this
report. The GET also underlines the need to establish more specific rules and guidance on preventing
and resolving conflicts of interests, beyond the issues of secondary activities and financial and
business interests in a future code of conduct, as recommended (paragraph 43) and through training
and counselling as also recommended (paragraph 53). Furthermore, the GET is of the firm opinion
that PTEFs, including political assistants, as appropriate, should be obliged to report various
situations of conflicts as they occur (on an ad hoc basis) as a necessary additional safeguard.
Consequently, GRECO recommends that a requirement of ad hoc disclosure be introduced in
respect of persons entrusted with top executive functions in situations of conflicts between private
interests and official functions, when they occur.
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Prohibition or restriction of certain activities

Incompatibilities, outside activities and financial interest

79. Ministers and state secretaries cannot have a seat in Parliament because of a constitutional
ban (Article 57, paragraph two, of the Constitution). Nonetheless a minister or state secretary who
has vacated office and is thus waiting for his/her discharge as minister or state secretary, may
combine this with a position as an MP until a decision is made on his/her vacating office. This means
that ministers and state secretaries can only form part of Parliament temporarily after an election
during the period of a caretaker government. However, they do not receive any remuneration as
MPs and it is an unwritten rule they will only make very limited use of their mandate as MPs in such
situations.

80. According to the Handbook for Ministers and State Secretaries, during the interview between
the formateur (future PM) and the candidate ministers/ state secretaries, the formateur will inform
the candidates that s/he must resign from all paid and unpaid positions, secondary positions and any
secondary activities before the government is sworn in. The GET was informed that secondary
positions and secondary activities are to be interpreted as broadly as possible for this purpose and
thus include volunteer positions in clubs or associations, part-time professorships, editorial posts and
memberships of committees etc. Continuing in a ‘dormant’ role by means of a zero-hour contract is
not permitted either. However, the sole membership of an association (thus not in an administrative
position) does not fall under this rule.

81. If a candidate nevertheless believes there is good reason to continue in a certain position, for
a fixed period or otherwise, this will be possible only with the formateur’s or Prime Minister’s
express consent, in highly exceptional cases.

82. In relation to financial and business interests of cabinet members, any appearance of
subjective decision-making must also be avoided. This is not limited only to the policy area for which
a minister or state secretary is directly responsible. The formation interview systematically looks at
whether the candidate has any controlling rights in relation to relevant financial or business
interests. Where applicable, candidates must either fully dispose of these interests or enter into an
arrangement by which they cannot, and will not, exercise their controlling rights during their period
of office.

83. The Handbook for Ministers and State Secretaries details, in a non-exhaustive manner, which
financial and business interests present or do not present risks of an actual or apparent conflict of
interests. It also provides guidance on accepted problem-solving approaches; it is considered that
there is no risk of an actual or apparent conflict of interests in the following circumstances: the
holding of liquid assets; movables and immovable property that are not commercially operated,;
movables and immovable property that are commercially operated without the candidate having any
influence over management and operations; bonds; shares in public investment funds (unless
holders have special powers for financial markets; non-risk-bearing participating interests in
undertakings; options on shares that can be exercised only after the term of office; shares in
undertakings in relation to an investment mortgage over immovable property.

84. However, it is stated in the Handbook that there is an actual or apparent conflict of interest
in the following circumstances: the holding of shares or risk-bearing participating
interests/investments in individual listed and non-listed undertakings, insofar as the cumulative value
thereof when the position is accepted exceeds €25,000%; shares in public investment funds held by

27 This threshold applies because the risk of such a relatively small amount in shares or participating interests influencing
how Ministers or State Secretaries form their opinion is deemed to be negligible. Requiring the candidate to still dispose of,
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the minister and state secretary of finance (because of special powers for financial markets);
movables and immovable property that are commercially operated, where the candidate has
influence over management and operations, and insofar as the cumulative net annual proceeds
exceed €3,500%; options on shares that can be exercised during the term of office; option of
returning or ‘zero-hour contract’ at an employer; financial and business interests of a partner in case
of a marriage in community of property.

Contracts with state authorities

85. There is no explicit prohibition on PTEFs entering into contracts with State authorities.
However, it would appear that such relations are excluded as in relation to financial and business
interests of cabinet members, any appearance of subjective decision-making must also be avoided
and this is not limited only to the policy area for which a minister or state secretary is directly
responsible (as noted in the Handbook). Moreover, general legislation on public procurement is fully
applicable in this context.

Gifts

86. The Regulation for the Adoption of Protocol Instructions 2016 (Instruction 3) and the
Handbook (Chapters 5.1.10 and 5.4.3) provide guidance on the issue of gifts. In summary these
guidelines provide the following instructions: Cabinet members must always exercise utmost
restraint when accepting gifts. Gifts that cabinet members in office or their partners receive in that
capacity from third parties are classified as government gifts, which are to be registered by the
Protocol office (description of the gift, donor, occasion and date).

87. There are also some rules in place on the management of gifts within ministries and public
administration. It is the secretary general of a ministry that is responsible for this.

88. The GET notes that there are guidelines in place on acceptance of gifts by PTEFs. Gifts above
the value of €50 are to be registered by the ministry and gifts of a lesser value than €50, given
directly to a minister, can be kept without further registration. However, there is no explicit value
limit as such for what is an acceptable gift. There appears to be no threshold in respect of several
accepted gifts from the same donor (e.g. annually). Furthermore, the notion of gifts is not explained
in detail. Although it would appear that all forms of services representing a monetary value are
covered, it is less clear to what extent other forms of benefits, such as hospitality and invitations etc.
are covered according to the guidelines. Moreover, the registered gifts offered to PTEFs are not
made public (contrary to registers of gifts and travels of the House of Representatives). In view of the
foregoing, the GET believes it would be helpful if a clearer line was drawn, and better explained to
PTEFs and to the public, between acceptable and unacceptable gifts, introducing an annual threshold
for accepted gifts and covering a broad variety of benefits and hospitality. Moreover, transparency
and oversight, including public scrutiny in respect of registered gifts offered to PTEFs, need to be
enhanced. The authorities are invited to address these concerns as already recommended in
paragraph 43.

Misuse of public resources
89. As stated in chapter 5.1.5 of the Handbook for Ministers and State Secretaries, rules are in

place to prevent the misuse of public resources for private or political gain. Expenses and benefits
have to be justified. Misuse of public resources may constitute a criminal offence.

convert or place that package of shares/participating interests at arm’s length would be disproportionate against that
background.
28 This threshold is taken from the income tax exemption for providing lodgings.
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Misuse of confidential information

90. Article 26 of the Rules of Procedure for the Council of Ministers, Subcouncils and Committees
stipulates that a duty of confidentiality exists in relation to what is discussed or transpires in
meetings. The Handbook for Ministers and State Secretaries (4.1.3) contains detailed rules on
confidentiality in respect of meetings and documents of the cabinet, as well as after leaving office.
The rules of private and public law apply to the acts of former ministers and state secretaries,
including the duties of confidentiality laid down in Articles 98 et seq. and 272 of the Criminal Code.

Post-employment restrictions

91. The “revolving doors phenomenon” linked to high government officials is well-known in the
Netherlands. The GET was informed of several controversies where former ministers were employed
immediately after leaving office in the private sector, with some links to their previous
responsibilities?.

92. The Handbook for Ministers and State Secretaries indicates that when accepting a position
after the end of their term of office, ministers or state secretaries must take care not to create
appearance to have acted improperly during the performance of their official duties or dealt
incorrectly with knowledge gained during that period. Any intention by cabinet members who are
still in office to hold talks on future positions for themselves are to first be approved by the Prime
Minister.

93. Following up on the policy document “Lobbying in daylight: listening and showing”, the
Council of Ministers agreed (2017) to ban lobbying by former Cabinet members (according to
Government circular and the Handbook for Ministers and State Secretaries) meaning that they
cannot act as intermediaries, lobbyists or agents in commercial contacts with their former ministry,
specifically in the policy areas for which they were previously responsible.®® The ban aims at
preventing outgoing or former cabinet members from improperly using their expertise, influence or
network as former cabinet members for the organisation that employs them after they leave office.
Ministries have to expressly refuse lobbying by former cabinet members. This covers civil servants,
who may not maintain any commercial contact, in any form (emails, telephone calls or other
telecommunication or participation in a business delegation) with former cabinet members. The ban
lasts for two years after leaving office. The ban on lobbying does not apply to political advisers.

94. However, there are exceptions to this ban, former cabinet members working in trade and
industry after they leave office, may head or form part of a trade delegation organised by the former
ministry. Former cabinet members may also hold subsequent positions in the public administration
(e.g. King’s Commissioner, mayor, member of a provincial or municipal executive), including
membership of a parliamentary representation.

95. The GET notes that, apart from the particular situations described above, there are no
general rules in place concerning post-employment of PTEFs. This is rather striking in a country such
as the Netherlands, where the private sector is large and where the lobbying industry is considered
important for the public sector and the government. The Dutch authorities refer to the obligation
upon cabinet members in office not to take employment contacts without the agreement of the PM
as well as the ban on lobbying by former ministers in respect of their ministry as measures which fit
the Dutch system and conditions instead of complex systems of post-employment restrictions. The
GET accepts that the ban on former ministers is a measure in the right direction; however, this
restriction appears rather limited in scope. The ban on lobbying is not obligatory in all situations and

29 Former Minister of Transportation employed by KLM, former Minister of Finance employed by a bank etc.
30 https://lobbywatch.nl/lifting-the-lid-on-lobbying/
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it does not, for example, prevent former cabinet members from lobbying in other policy areas of the
same government.

96. The problem relating to “revolving doors” can be dealt with by a range of measures and
there is no best way of addressing the potential risks of conflicts of interest in this respect. However,
the few and limited measures in place in the Netherlands appear insufficient. There is no general
“cooling off” period or restriction on certain types of activity over a period of time, nor is there a
dedicated mechanism from which PTEFs must gain approval or advice in respect of new activities
following government service. Nor is there any particular regulation providing transparency,
oversight and enforcement in this area. It follows that conflicts of interest in situations where PTEFs
(including political assistants, as appropriate) seek new employment in the private sector or where
former PTEFs are to accept such employment following their government service require new and
broader regulation. Therefore, GRECO recommends introducing general rules dealing with post-
employment restrictions before persons entrusted with top executive functions seek new
employment in the private sector and/or are about to enter into such employment after their
termination of functions in the public sector.

Declaration of assets, income, liabilities and interests

Declaration requirements

97. As mentioned above, the Handbook for Ministers and State Secretaries and the letters from
the Prime Minister to the House of Representatives concerning the assessment of candidate
ministers and state secretaries, (dated 2002 and 2013) deal, to some extent, with declarations of
various interests to be made by cabinet candidates during the process of forming a government.
According to these guidelines, cabinet candidates are required to declare problematic interests to
the formateur (future PM). The major responsibility is thus placed on the candidates themselves,
who are expected to identify problematic interests, on the basis of a non-exhaustive list (e.g. paid
and un-paid functions, ancillary positions, holding of shares and business activities etc.), and in case
of conflicting interests they are to find and implement appropriate solutions.

98. The financial and business interests of a partner, adult child and other family members do
not have to be declared. The Dutch reasoning behind this is that today’s society regards people as
independent individuals, who are deemed to be economically independent. The line of what
constitutes relevant financial and business interests, as raised during the formation of a government,
is drawn at the interests over which the candidate minister or state secretary has personal control or
joint control. That dividing line does not alter the fact that ministers or state secretaries are
personally responsible during their term of office for not participating in any decision-making on
matters that involve their partner, children, other family members, business relations, interests,
former interests or previous positions, insofar as participation could run counter to the due and
proper performance of their duties. However, they are not obliged to report such situations as they
occur, see paragraph 78.

99. The interview during the formation is based on trust, as the formateur can only broadly
assess the reported problems and the appropriateness of proposed solutions. There are no formal
mechanisms to check how the solutions are implemented in practice. The interaction between the
formateur and candidate is strictly confidential. No public statements may be made regarding the
content of the interview. The sole exception to this rule is the letter at the start of a government’s
term of office in which the Prime Minister indicates which arrangements have been made by
ministers and state secretaries concerning incompatible financial and business interests and which
secondary positions are being maintained, which is public.

100. Although future ministers and state secretaries are to report conflicting interests during the
formation of a new government, this exercise stands largely behind closed doors. More importantly,
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there are no declarations or reporting obligations upon cabinet members during their mandate. The
GET believes that the transparency over financial and business interests of cabinet members (and
political assistants, as appropriate) needs to be considerably enhanced through a regulatory
framework requiring declarations at the beginning of their mandate and at regular interval during
the mandate concerning assets, income, liabilities and other interests. Such declarations should be
made public. In this context, it should also be considered to include financial information of close and
dependent family members, although for privacy purpose the latter information should not
necessarily be made public. GRECO recommends (i) that persons entrusted with top executive
functions be obliged to declare their financial interests publicly on a regular basis; ii) considering
including financial information on spouses and dependent family members in such declarations (it
being understood that the latter information would not necessarily need to be made public) and
(iii) that the declarations be subject to an appropriate review mechanism.

Review mechanisms

101. As already mentioned, the declarations made by candidate members of cabinet during the
formation process are possible to be reviewed by the formateur (future PM) on a confidential basis.
Moreover, the measures taken to prevent conflicts of interest by the individual candidates are made
public. The declarations may also be subject to scrutiny by Parliament.

102. The GET is of the opinion that this system is not sufficient and has recommended that a new
system of declaration of financial interests be accompanied by an appropriate review mechanism,

see paragraph 100.

Accountability and enforcement mechanisms

Criminal proceedings and immunities

103. Ministers and State Secretaries may not be prosecuted or otherwise held liable in law for
anything they say during and in relation to parliamentary proceedings (article 71 of the Constitution).
Ministers and state secretaries do not enjoy general criminal immunity and can in principle be
investigated/prosecuted for any crime.

104. The NPN Internal Investigations Department (Rijksrecherche) investigates offences or
potential misconduct of government. It falls under the authority of the Board of Procurators General
of the Public Prosecution Service. In the previous 10 years the NPN Investigations Department has
conducted no criminal investigation with regard to a minister or a state secretary.

105.  Article 119 of the Constitution provides for a special procedure in respect of violations of law
committed by ministers and state secretaries while in office. According to the Act of Ministerial
Responsibility and Malfeasance of Members of Parliament, Ministers and State Secretaries (of 1885)
only a limited range of crimes are covered by “crimes while in office”, including passive bribery and
abuse of office. In such situations, cabinet members can be tried only following a decision either by
Parliament or by the government and such cases are to be tried by the Supreme Court. The GET was
informed that this procedure has never been used.

106. The GET notes that this old law may make it cumbersome to prosecute ministers and state
secretaries in respect of certain crimes committed during the exercise of their duties. Even if the list
of such crimes is limited, it is noted with concern that it includes situations of passive bribery, which
is at the core of the current evaluation. As such, the law could be an obstacle to prosecuting such
offences. The GET understood that there have been attempts to amend the legislation providing for
this special procedure, which appears to be a form of limited immunity. This exceptional procedure is
the current legal framework, but has so far never been put in practice. For this reason a dedicated
commission is reviewing the procedure and its legal basis. The commission will publish its advice at
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the end of 2019. GRECO recommends ensuring that the procedures allowing for investigation and
prosecution of abuse of office (including passive bribery) do not hamper the criminal justice
process in respect of ministers/state secretaries suspected of having committed corruption related
offences.

Non-criminal enforcement mechanisms

107. As referred to in this report, there are a number of control mechanisms in place which
together provide a rather solid system of control over government business. The “High Councils of
State” as described in the Constitution include the main ones, i.e. the House of Representatives and
the Senate (Parliament), the Council of State, the Court of Audit and the National Ombudsman.
These institutions are independent of the government and play an important role in the system of
checks and balances. There are also inspectorates in the ministries.

108.  Asfar as the PTEFs are concerned it would appear that they, to a large extent, are responsible
for their own acts or omissions, as well as for the acts of advisors and civil servants working under their
direction. Moreover, ministers and state secretaries are dependent on support from the Prime Minister
and this relation is largely based on trust. Ultimately, PETFs are responsible to Parliament. Both
Chambers of Parliament have the power to require information from ministers (and state secretaries),
and the latter have an obligation to provide such information in return, which, as a main rule, goes
public.

109. In addition to political accountability under parliamentary and public scrutiny, there are no
non-criminal enforcement proceedings applying directly to ministers or state secretaries. Although
the GET fully understands that this is how the political system is built, it has already stated that there
is a need to further develop rules/guidelines in respect of PTEFs as a complement to the element of
trust. To this end GRECO has recommended that a future code of conduct be accompanied by
credible enforcement measures, see paragraph 43, including a notion of transparency embedded in
the system.

110. The political assistants, who are liable under the Code of Conduct of Integrity of the civil
service in so far as they carry out non-political functions, who fail to comply with integrity rules, may
be subject to disciplinary sanctions, ranging from a written reprimand, reduced remuneration /
entitlement or fine to full or partial withholding of salary, transfer, suspension or dismissal®.. In
addition, the enforcement of a future code of conduct for PTEFs may also cover political assistants in
certain situations.

31 General Government Officials Regulations, Article 80.
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V. CORRUPTION PREVENTION IN LAW ENFORCEMENT AGENCIES

Organisation and accountability of selected law enforcement authorities

Overview of various law enforcement authorities

111. There are seven national law enforcement agencies in the Netherlands. The National Police
of the Netherlands (NPN) and the Royal Netherlands Marechaussee (KMar) are responsible for
maintaining law and order and guarding safety and security, including border control. In addition,
there are four law enforcement agencies specialised in tax and financial fraud, billing fraud, safety of
food, environment and housing. The law enforcement agencies operate as separate organisational
structures under the responsibility of various ministries.

112.  This report focuses on the NPN and the KMar, being the largest law enforcement agencies
and performing the main law enforcement duties under national legislation in the Netherlands. The
organisation and functions of the NPN and the KMar are regulated in the Police Act of 2012 as far as
policing in civil society is concerned. The NPN is under the authority of the Ministry of Justice and
Security. The KMar is a military service under the authority of the Ministry of Defence.

113.  While being two distinct law enforcement agencies, there is also a framework in place for the
synergies between the NPN and KMar; a cooperation agreement establishes and promotes structural
and ad hoc cooperation between the two authorities, covering operational policing, integrity and
security matters and internal investigations.

114. In principle, both law enforcement agencies perform their duties under the responsibility of
the competent authority (Article 3, Police Act 2012). When enforcing criminal law, they act under the
authority of the Public Prosecutor. If the NPN or the KMar act to enforce public order or to provide
assistance in case of need, they are under authority of the relevant local authority (mayor of a city or
region).

The National Police of the Netherlands (NPN)

115. The National Police of the Netherlands (NPN) is a civil organisation, with its own legal
personality. It consists of ten regional units and a national unit (the Central Unit), the Police Services
Centre (finance, ICT, communications and HR support) and the Commissioner’s Staff (supporting the
leadership). In addition, the NPN has its own police academy which provides police training. The NPN
has 61 189 employees (64.4% men and 35.6 % women), of whom 40 523 (75% men and 25% women)
are in operational positions and 18 228 (44% men and 56 % women) are administrative/technical
staff. There are 1 008 managers (73% men and 27 % women). As further described below, the
Netherlands has a system in place for employing staff on the basis of better gender balance.

116. The NPN is led by a Commissioner, in charge of the operational management and
administration of the organisation. The Commissioner, who reports to the Minister of Justice and
Security, represents the police functionally and officially. The Commissioner leads the NPN through
the “Force Command”, which also consists of the Deputy Commissioner and three other members of
the leadership of the NPN.

117. The Police Act of 2012 launched a major reorganisation of the Dutch police, merging 25
regional forces into one national police force, consisting of 10 regional units and a Central Unit. The
Central Unit deals in particular with organised crime, terrorism and serious violence. It conducts
major operations, and ensures security and protection of the Royal House and other VIPs. The
integrity policy is also dealt with centrally. The 10 regional police units, each one managed by a chief
constable, deal with the day to day policing, enforcing the criminal law and maintaining public order
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locally®2. Law enforcement policies of the regions are established by a regional board, consisting of
the mayor of the largest municipality of the region, the chief constable and the local chief
prosecutor.

118. A police region is divided into several districts, each led by a district chief. The districts
consist of a number of local units or teams. The number of police employees in a given region is
determined by the number of inhabitants and the level of crime in the region and differs
considerably from region to region (approx. from 300 to 5000).

119. After having consulted the Board of Prosecutors General and the regional mayors, the
Minister of Justice and Security sets the national policy objectives for the NPN (Article 18 of the
Police Act 2012), as well as the policy objectives for the regional units and the Central Unit (Article 20
of the Police Act 2012). The Minister divides the resources across the NPN units. The Minister is also
responsible for adopting administrative documents, such as the budget, multiannual estimate,
financial statements, management plan and annual reports.

120. The Minister can give the Commissioner both general and specific instructions for the
execution of his/her tasks and powers (Article 31 of the Police Act 2012). The power to give
instructions relates solely to the Commissioner’s powers, and not to the operational duties of the
NPN which are performed under the responsibility of the regional authorities (mayors or public
prosecutors).

121.  Authority over the NPN in relation to public order and assistance is exercised by the mayor of
the region (Article 11 of the Police Act 2012), who is accountable to the municipal executive. If the
NPN acts to enforce criminal law or to perform legal duties, it does so under the authority of the
public prosecutor or (in special situations) the Minister of Justice and Security (Article 12 of the Police
Act 2012). In addition, “three-way consultations” are held at regional and territorial (district) level
(Public Prosecution Service, mayor and NPN management). This can also be organised at municipal
level at the mayor’s request (Article 13 of the Police Act 2012).

122. The GET understood that the reorganisation of the police (implementation of the Police Act
2012), from a largely decentralised police force with autonomous regions into a centralised national
organization, has been seen as an important reform, in particular in terms of providing for more
coordination and collaboration in police activities. However, the reform has also raised considerable
concern in the Netherlands, not least within the NPN. Criticism expressed in the public domain
suggest that the massive reform that turned the organisation upside down was introduced too
hastily and that the police have since become too much of a centralised service and a number of
further adjustments have been required, and is still underway.

123.  Article 103.1 of the 2012 Police Act provides that within five years from the entry into force
of the Law, the Minister of Justice and Security is to send Parliament an evaluation of the efficacy and
effects of the law in practice. In 2013, the evaluation was assigned to a specially established
independent Evaluation Commission. The results of the evaluation were published in November
2017. While recognising the benefits of the creation of a centralised national police, the Evaluation
Commission concluded, inter alia, that the 2012 Act had led to a structure in which multiple roles lie
in the hands of the Minister of Justice and Security; the Minister determines the national priorities,
chairs the National Consultation Board and is for some tasks the competent authority of the National
Unit; the Minister proposes and approves the police budget, negotiates labour agreements and
appoints various supervisors (management, inspections accountants etc.).

32 police officers are authorised to perform their duties throughout the entire country. However, police officers who are
assigned to a regional unit refrain from acting outside their assigned area unless action is reasonably necessary, on the basis
of a statutory rule, or under instruction or with consent of the competent authority over the NPN.
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124. In the light of its findings, the Evaluation Commission made a number of recommendations,
inter alia, that the various roles (policy, operational and supervisory functions) should be clarified;
that the Commissioner of the NPN should be given more freedom in providing policy-related,
managerial and staff direction and in steering the budget process, as is customary for independent
legal entities. The Evaluation Commission also requested that the ministerial designation of powers
(i.e. the Minister’s power to give the Commissioner general and specific instructions) should be
clarified. Further, the Commission also called for a more effective and efficient supervisory regime
over the police, through the establishment of external audits instead of ad hoc measures and to
making better and coordinated use of the complaints procedures for the organisation as a whole.

125. The GET takes note of the criticism of the 2012 Police Act and its impact on the reform. It is
pleased that the follow-up measures to the reform are underway. For the purpose of this Report, the
GET was particularl