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Minutes

of the exchange of views on “Public health emergency: the need for a
holistic approach to multilateralism and health care” held in Strasbourg
on 27 April

In the framework of the report currently in preparation on “Public health emergency: the need for a holistic
approach to multilateralism and health care” by Ms Selin Sayek Boke (Turkiye, SOC), the Committee held
an exchange of views with Mr Timothy Fish Hodgson, Legal Advisor on Economic, Social and Cultural
Rights, International Commission of Jurists (ICJ).

Ms Sayek Boke, Chairperson of the Committee, opened the hearing, introduced the guest speaker, and briefly
presented her report.

Mr Fish Hodgson presented the Joint Statement by the International Commission of Jurists (ICJ), Amnesty
International, Human Rights Watch and the Global Initiative for Economic and Social Rights, concerning the
Zero Draft of WHO on a new legally binding instrument on pandemic prevention, preparedness, and response.

There was a worrying trend within WHO and other international organisations that legal instruments were
negotiated without sufficient attention paid to human rights. Although WHO had tried to take human rights into
account under pressure from civil society and some States, it had failed to adequately understand the
substance of the comments about the need for human rights to be a distinct part of the pandemic treaty.

Among the highlights in the statement were the following elements.

First, there was a concern that the Zero Draft did not require consultations in a meaningful and significant way.
The participation in the formation of the pandemic treaty, like all other WHO processes, was limited to very
short submissions and otherwise limited to engagement with entities that had been officially recognised by
WHO. In fact, less than 10% of the organisations that had consultative status with regard to human rights
treaties in UN mechanisms, had been allowed to take part in the consultative processes.

Secondly, accountability mechanisms were not sufficiently dealt with, such as the right to access courts.

Economic and social rights were not the focus of the treaty. The right to health was mentioned, but the
International Negotiating Body (INB) had not engaged with the substance of it. However, all human rights,
including social and economic rights, had an impact in the context of public health emergencies. Thus, it was
important that the pandemic treaty would address this and deal with measures taken by states in handling
public health emergencies, to ensure that human rights were protected.

As regards intellectual property (IP) rights, the Zero Draft used very soft language when it came to information
sharing and technology sharing. It did not refer to other treaties that dealt with IP rights, and knowledge and
benefit sharing. The Zero Draft only vaguely encouraged this, but states were not obliged to do so. Human
rights organisations regretted that the right to scientific knowledge was not mentioned in the Zero Draft, in this
respect.

Lastly, the issue of access to medication, therapies, and diagnostics concerned not only states. There were
many private institutions that had made large profits during the pandemic and there was little transparency
about the processes. The Zero Draft used very soft language to describe the obligation of states to regulate
these private entities domestically and internationally, and the obligations of such private entities in ensuring
that everyone had equitable access to everything they needed, as far as healthcare was concerned.

The Chairperson then opened the floor for discussion.

1 The minutes were approved and declassified by the Committee on Social Affairs, Health and Sustainable Development
at its meeting on 22 May 2023.
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Mr Davies underlined the need to recognise the right to a healthy environment in the context of public health
emergencies. Moreover, action to ensure equitable access to medicines and diversification of supply sources
was needed.

Ms Sayek Boke noted that the Joint Statement presented by the expert reminded of the indivisibility of human
rights. In this regard, the new legal instrument on pandemic preparedness, prevention, and response seemed
to be related to other treaties, including international trade and investment agreements. She asked the expert to
share his thoughts on how parliamentarians could remind those who were drafting these treaties of the
indivisibility of rights. Moreover, was there any focus that they should put forth with regard to trade and
international investment treaties?

Mr Fish Hodgson considered the indivisibility of rights to be very important in any context, and in particular in
public health emergencies. A wide range of rights were impacted by public health, and one of the issues that
the Zero Draft did not pay attention to was these rights. The second problem with the indivisibility of rights was
the divided international law system that could be put into categories such as public international law,
international investment law, international trade law, international human rights law, and so on. There was a
push from states that had different interpretations of said treaties and who spoke differently about the same
issues. From an international law perspective, the Vienna Convention on the Law of the Treaties required
states to read all of these obligations together to try and make them into a coherent whole, instead of insisting
that they clashed.

Parliamentarians should insist that their national authorities spoke the same language when they represented
states in these bodies. It was not good to have one representative speak on trade-related issues, and then
have another representative speak on human rights issues. The ICJ (International Court of Justice) was calling
for a unification and integrated reading. With regard to WTO, the biggest discussion concerned the TRIPS
waiver. The question was how intellectual property rights under the TRIPS agreement could be read in light of
international human rights law.

Regarding the environmental aspect, the Zero Draft tried to take this into account by referring to the One Health
approach. Because international human rights law had come to accept the right a healthy environment, it was
necessary to continue to raise this issue. Public health emergencies often began with other types of
emergencies, such as war and conflicts, climate crisis and the like.

The Chairperson then thanked the expert for his contribution and closed the hearing so that the Committee
could proceed with the examination and adoption of the preliminary draft resolution and recommendation.
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