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SECOND COMPLIANCE REPORT

L. INTRODUCTION
Background

1. MONEY VAL adopted the mutual evaluation report of San Marino under the third round of
evaluation at its 26™ Plenary meeting (31 March — 4 April 2008).

2. Following the adoption of the report, and in accordance with rules 41 and 45(1) of
MONEYVAL'’s Rules of Procedures, the authorities of San Marino were required under Step 1 of the
Compliance Enhancing Procedures to provide a report on measures that it has or is taking to address
the deficiencies underlying the recommendations which were rated Non-Compliant (NC) or Partially
Compliant (PC).

3. San Marino was rated NC on 19 Recommendations and PC on 22 Recommendations,
including on several core recommendations, as indicated in the table below:

Non Compliant Partially compliant

RS Customer due diligence R.2 Criminalisation of ML (mental
element and corporate liability)

R.6 Politically exposed persons R.3 Confiscation and provisional measures

R.7 Correspondent banking R.4 Secrecy laws consistent with the
Recommendations

R.10 Record keeping R.8 New technologies & non face-to-face
business

R.12 DNFBP (R.5, 6, 8-11) R.11 Unusual transactions

R.13 Suspicious transaction reporting R.14  Protection & no tipping-off

R.16 DNFBP (R.13-15 & 21) R.15  Internal controls, compliance & audit

R.19 Other forms of reporting R.17  Sanctions

R.21 Special attention for higher risk countries R.18  Shell banks

R.22 Foreign branches & subsidiaries R.27  Law enforcement authorities

R.24 DNFBP (regulation, supervision and R.30  Resources, integrity and training

monitoring)

R.25 Guidelines & Feedback R.31  National co-operation

R.26 The Financial Intelligence Unit (FIU) R.32  Statistics

R.34 Legal arrangements — beneficial owners R.33  Legal persons — beneficial owners

SR.IV Suspicious transaction reporting R.35  Conventions

SR.VI  AML requirements for money/value R.36  Mutual legal assistance (MLA)

transfer services

SR.VII  Wire transfer rules R.39  Extradition

SR.VIII Non-profit organisations R. 40  Other forms of co-operation

SR.IX  Cross Border Declaration & Disclosure SR.I Implementation of United Nations
instruments

SR.II  Criminalisation of terrorist financing

SR.III Freezing and confiscating terrorist
assets

SR.V  International co-operation
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First compliance report

4. San Marino presented its first compliance report at MONEYVAL’s 27" Plenary meeting (7-
11 July 2008) and provided to the Plenary additional information on several issues of concern raised in
this context”,

5. The Plenary acknowledged that San Marino had taken promptly legislative action aimed at
remedying several deficiencies identified in the mutual evaluation report. Nevertheless the legislation
adopted was not in force at the time of discussion of the report and a significant number of additional
implementing regulations were planned to be adopted in the near future. This transitional process
raised a number of unanswered questions and concerns on how this will be achieved.

6. Therefore the Plenary decided to retain San Marino under the compliance enhancing
procedure and requested that it should report back to the Plenary in December 2008 on additional
progress that had been made, not only in relation to the subsequent secondary legislation issued in
relation to the new AML/CFT legislation (Law no. 92) but also in the implementation of AML/CFT
measures in force and the effectiveness of the AML/CFT system.

II. SUMMARY OF THE PROGRESS MADE BY SAN MARINO SINCE THE LAST
COMPLIANCE REPORT

7. This section summarises the measures taken by San Marino since the adoption of the first
compliance report (July 2008) and includes additional information on issues raised by the Plenary on
which San Marino was specifically directed to provide further information. For more details, the
written responses of the San Marino authorities are enclosed in the Annex.

8. Since July 2008, several legal and institutional developments are to be noted:

a) Law no. 92 of 17 June 2008 on provisions on preventing and combating money laundering
and terrorist financing entered into force on September 23, 2008.

b) The Congress of State adopted the following delegated decrees:

- Delegated decree on regulations of the financial intelligence agency (no. 135 of 31 October
2008)

- Delegated decree on transitory regulations relating to bearer passbooks (no. 136 of 31 October
2008)

- Delegated decree on regulations for the safekeeping, administration and management of
frozen economic resources (no. 137 of 31 October 2008)

- Delegated decree on cross-border transportation of cash and similar instruments (no. 138 of 31
October 2008)

¢) The Congress of State adopted the following decisions:

- Decision no. 2 (6 October 2008) on Provisions for implementing the measures adopted by the
United Nations Security Council against persons and organisations linked to Osama Bin
Laden, to the “Al -Qaida” group or to the Taleban

- Decision no. 3 (6 October 2008) on Provisions for implementing the measures adopted by the
United Nations Security Council against the Islamic Republic of Iran

d) On 3 November 2008, the Congress of State appointed the Director and Vice Director of the
Financial Intelligence agency (FIA) (Decision no. 19, File no. 3232)

2 See MONEYVAL(2008)1 7REV
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e) On 18 November 2008, the Director of the FIA informed officially the Congress of State,
through the Secretary of State for Finance and Budget, that the FIA will officially start
operating as of 24 November 2008.

f) Several instructions were issued as follows:

- Instruction no. 2008/02 of the Director General of the Central Bank on the fight against money
laundering and terrorism financing which details the procedures for enhanced due diligence on
customers resident or located in countries, jurisdictions or territories subject to strict
monitoring by the FATF (dated 4 July 2008, in force from 7 July 2008)

- Instruction no. 2008/03 of the Director of the FIA on identification, verification and
assessment of “critical transactions” (dated 24 November 2008, in force from 15 December
2008)

- Instruction no. 2008/04 of the Director of the FIA on specific measures for the electronic
transfer of funds (dated 24 November 2008, in force from 1 February 2009)

- Instruction no. 2008/05 of the Director of the FIA on Operating rules and procedural aspects
of the fight against money laundering and financing of terrorism - Extension to all financial
parties of the requirements established in the instruction no. 2008-01 (dated 24 November
2008, in force from 15 December 2008).

1. Legal system and related institutional measures

Laws and regulations

9. R. 2, SR.II, R. 3 — Numerous changes to the legal framework were introduced with the entry
into force of the law no. 92/2008, which address several identified deficiencies (see previous
compliance report for further details). Effectiveness cannot be proved nor assessed considering their
recent adoption.

10. SR.III — Articles 46-50 of Law no. 92/2008 (which is now in force) set out new procedures to
cover the implementation of SR.III. Furthermore, as noted above, the Congress of State adopted 2
decisions on 6 October 2008 aimed at implementing the Security Council UN resolutions. A delegated
decree from 31 October regulates the procedure for the administration and management of frozen
assets. Considering their recent adoption, effectiveness of implementation of these provisions and
recommendation remains to be assessed in due time.

Authorities

11. R. 26. The mutual evaluation report highlighted numerous deficiencies as regards the
implementation of this recommendation, which was rated non compliant. The first compliance report
noted the changes foreseen to the institutional framework, and concluded for the necessity of a close
monitoring of the transitional process given that some of the deficiencies were only partly addressed at
the level of primary legislation and would need to be further detailed through secondary legislation.

12. The institutional framework has been modified with the entry into force on 23 September 2008
of the new AML/CFT act. The second compliance report provided by the authorities (annexed)
includes detailed information on these changes since the adoption of delegated decree no. 135/2008.

13. The FIA was established at the Central Bank and has been formally declared operational as of
24 November 2008. The Director and Vice Director of the FIA were appointed by the Congress of
State. The latter regulated through delegated decree the FIA’s organisational, functional and financial
structure through several provisions on the logistical independence, custody and protection of data;
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requirements of professionalism, honourability and independence for the director and vice-director;
the regulatory and remunerative framework, criteria and rules applicable for the employees and
personnel from external transfers to the FIA, application of official secrecy, etc.

14. As regards FIA’s personnel structure and any related modifications as well as budgetary
expenditure, these are proposed by the Director of the FIA through reports which are submitted to the
Credit and Savings Committee’. The latter consults the Governing Council® of the Central Bank before
evaluating the report(s) against several criteria (economy, proportionality, efficiency and
effectiveness) and if it is approved, it it sent to the Central Bank for application (art.7 of delegated
decree no. 135/2008). The Governing Council of the Central Bank is also kept informed by the
Director of the FIA of assessments of the FIA personnel for any decisions on recruitment and
promotions and other contractual matters (article 8 of delegated decree no. 135/2008).

15. The new organisation chart of the FIA was received. As of 24 November 2008, the FIA’s staff
counted 7 persons, including the Director and Vice-Director and the authorities reported that the
Agency intended to recruit other 4-5 qualified persons. The FIA will be located in separate premises
provided by the Central Bank for the exclusive use of the Agency. At the time of the second
compliance report, the FIA was due to finalise the list of the personnel needed and the budget request
for 20009.

16. Also, a memorandum of understanding was signed between the FIA and the Central Bank (26
November 2008) covering the relations between the two institutions.

17. The Plenary sought additional clarifications from San Marino authorities on the independence
of the FIA from the Central Bank, its set up and the protection of data held by the FIA, including
information and data received from foreign financial intelligence units. The authorities acknowledged
that the past situation as regards the independence of the financial intelligence unit from the Central
Bank was vague. They stressed that the current regulations provide for a clear separation of powers
and functions and for the full independence and autonomy of the FIA from the Central Bank.
Furthermore, the authorities stated that Central Bank has no access to information nor is entitled to
have access to information held by the FIA.

18. The Plenary’s discussions highlighted that there remained questions regarding the autonomy
and operational independence of the FIA. It expressed the view as to whether the secondment of staff
from the personnel of the Central Bank to the FIA could be further strenghtened through written
agreements or through an extension of the memorandum of understanding referred to above, so as to
prevent any risks of these staff members being taken away from the FIA without the Agency’s control
on this matter.

19. It is to be noted that the anti-money laundering service of the Central Bank (former unit which
undertook certain FIU functions) issued a report covering 2007 and the first half of 2008 which
highlighted that in the first half of 2008, there was an increase in reports received and that the time
spent on the analysis of suspicious transaction reports had decreased by 10% due to an increase of the
workload connected to the development of regulatory acts. This impacted negatively on the timeliness
with which the reports reach investigation authorities.

® This Committee is an administrative body chaired by the Secretary of State for Finance and Budget, composed
of two to four members nominated by the Congress of State among its own members. The Director General of
the Central Bank and representatives of the Supervisory Department of the Central Bank can participate in its
sittings but without the right to vote.

*1t consist of the Chairman and five members nominated by the Grand and General Council, on the proposal of
the Credit and Savings Committee for a term of five years renewable once. Meetings of the Council are
attended by the Director General of the Central Bank but without being entitled to vote (article 10 of the Statute
of the Central Bank).
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20. Considering that these changes have just been introduced, San Marino cannot be required at
this stage to prove the effectiveness of the measures it has recently introduced.

21. Therefore, it appears desirable to continue the close monitoring of the implementation of R. 26
and its effectiveness, particularly as regards the set up of the FIA (structural issues, financial and
human resources aspects), the operational aspects in the implementation by the FIA of its new
functions (analysis, supervision, investigation) and the results obtained.

22. R. 27 — The report does not provide relevant information to enable an assessment of progress.
Further information would also be required to be provided on developments regarding the general
organisation of law enforcement and prosecutorial authorities, their action, including information on
changes regarding resources, capacity/expertise, etc.

23. SR.IX — San Marino authorities have taken action to address the issue of cross-border
transportation of cash and other instruments. The Congress of State adopted on 31 October 2008
delegated decree no. 138 which introduced a disclosure system with the following characteristics: any
person entering or leaving San Marino with cash and/or bearer instruments above 10.000 Euros should
declare, upon request of the Police at the points of entry/exit from the territory a) his/her name and
address, b) name and address of the subject on behalf of whom the transfer may be made, c) the cash
and similar instruments being transferred and corresponding amount, d) the origin and destination of
cash or similar instruments.

24. Several sanctions are foreseen. Rejection to declare, false or inaccurate declarations are
sanctioned through a fine equivalent to 25% of the value exceeding 10.000 Euros, with a minimum
fine of 200 Euros. In case of serious crimes, incomplete or false declaration on the name and address
of the beneficiary may be punished with imprisonment or second degree arrest of a third degree fine.
Administrative seizure is also foreseen in case of violation of the disclosure obligation, however the
seizure is carried out within the limit of 25% of the amount exceeding 10.000 Euros. San Marino
authorities reported that in the period 1/11/2008 - 27/11/2008, the Police carried out 49 controls and
no breaches were found.

25. The text does not appear to ensure that all the information obtained through the disclosure
process would be available to the Agency in case of suspicious cross-border transportation incidents.
The text provides that the FIA receives a copy of the verbal report of the declaration only in cases
where the cash or instruments have been seized due to a violation of the disclosure obligation (ie. false
declaration or refusal). Also it remains unclear whether the system put in place would allow for the
greatest possible measure of international co-operation and assistance. Hence the measures that it
introduces should be reviewed in the light of all requirements of SR.IX. It is recommended to continue
the follow up of progress in the implementation of this act, with a particular emphasis on the co-
operation at domestic level between competent authorities,

2. Preventive measures — Financial institutions

26. Specific requirements covering preventive measures have been introduced in the new
AML/CFT act which is now in force. The Congress of State adopted delegated decree no. 136 on
bearer passbooks. Several instructions were issued, the majority of which were not in force at the time
of examination of the compliance report. The FIA initiated the drafting of implementing instructions
of the customer due diligence (CDD) requirements of the law no. 92/2008, which should be issued
within 6 months from the beginning of its formal operation, that it by 24 May 2009.

27. R. 4, 5 to 8, R.10 - Several changes to the legal framework were introduced with the entry
into force of the law no. 92/2008 and the adoption of the above mentioned decree and instructions,
which address several identified deficiencies (see previous compliance report for further details). The
Plenary highlighted potential gaps and sought additional information and clarifications on CDD
measures in relation to bearer passbooks, the identification of beneficial owners, simplified CDD
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measures. In particular, the Plenary expressed concern for the continuation of opening of bearer
passbooks, even though those are limited to a maximum amount of 15.000 Euros, particularly since for
such amounts the transferability characteristic remains. The authorities reported that additional
instructions need to be issued and are currently being prepared. As regards R. 10, the deficiencies
appear to be addressed by the provisions set out in the new AML/CFT law (articles 21, 34).

28. R. 11 & 21 - Measures have been taken to address the deficiencies identified through the law
no. 92/2008 (in force) and instructions no. 2008-02 (in force), no. 2008-03 (in force from 15
December 2008) and no. 2008-04 (in force from February 2009).

29. R. 13 and SR.IV - The changes to the reporting requirements were presented in the first
compliance report. As regards the effectiveness of the new reporting system as a whole, the figures
and information provided do not enable to assess its effectiveness. It is obvious that the heavy burden
that represents the major work undertaken by the understaffed anti-money laundering service of the
Central Bank and now by the FIA to further develop the regulatory framework properly might have
affected negatively the speed of the analysis of reports received from reporting entities. Hence, the
effectiveness of the implementation of these recommendations should continue to be monitored
attentively.

30. R.19 - A working group was established by decision of the Supervision Committee of the
Central Bank in July 2008 and was entrusted to conduct a study on the feasibility and utility of
implementing a system where financial institutions would report all transactions in currency above a
fixed threshold to a national central agency. The Supervision Committee concluded that such a system
would be feasible but not useful. Only the minutes of the meetings of the Supervision Committee
which establish the working group (30 July 2008) and include the outcome of this process (20
November 2008) were provided.

31. R. 17 - The new AML/CFT law sets out several criminal and administrative sanctions
available to deal with natural persons, however their effectiveness will only be ascertained when they
will be applied. As regards details on inspections and sanctions, San Marino provided statistics on the
number of inspections and the major types of breaches, with one example of sanction applied for the
whole year of 2008. Furthermore, the Plenary requested clarifications on the application of sanctions
on the basis of breaches of the AML/CFT law or instructions for CDD requirements and expressed
concerns as to whether the sanctions introduced are effective, proportionate and dissuasive. The
authorities expressed their commitment to clarify through further instructions the application of
sanctions so as to ensure that they would be adequate and dissuasive. In the absence of further detailed
information at this stage on the number of cases where sanctions have been applied and nature of
sanctions applied and on which basis, it remains difficult to assess the effectiveness of the supervision
and the adequacy of sanctions applied.

32. R. 14, R. 15 & 22, R. 18, SR.VII — Several changes were introduced with the recent entry
into force of the law no. 92/2008. As regards SR.VII, the instruction no. 2008-04 will only be in force
on 1 February 2009. Taking into account their recent introduction as well as the fact that the effective
implementation of recommendations 15, 18, 22, SR.VII by financial institutions could only be derived
from information obtained through the outcomes of supervisory action, authorities would need to be
given sufficient time to demonstrate their effectiveness.

33. R. 25, SR. VI - Work is in progress. The FIA is in the process of drafting AML/CFT
instructions for the Post Office (draft text annexed to the compliance report) and targeted guidance for

reporting entities.

3. Preventive measures — designated non financial businesses and professions

34. R. 12, R. 16, R. 24, R. 25 — The first compliance report highlighted that with the introduction
of the new AML/CFT act, the full application of the new provisions, issuance of subsequent
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instructions and implementation, subsequent supervision, DNFBPs would not comply with AML/CFT
requirements for an extended period of time. In September and October 2008, the Bar of lawyers and
notaries and accountants of San Marino issued guidelines to their members. The FIA is currently
drafting instructions for legal professions and accountants. Considering the current situation,
developments regarding the implementation of these recommendations should continue to be
monitored.

4. Legal persons and arrangements and non profit organisations

35. R. 33 & 34 - The Plenary requested clarifications regarding the measures taken to ensure
transparency of legal persons, in particular regarding data available in the Register of Companies, in
the light of previously expressed concerns in the mutual evaluation report regarding transparency of
information on beneficial ownership and control of companies, for instance as regards anonymous
companies. The authorities reported that a further mechanism is being evaluated by the competent
authorities to ensure enhanced transparency as regards anonymous companies. Several controls of
companies were reported to have taken place (by the Company Control and Supervision Commission
and the Working Group at the First level of Administrative Co-operation) and breaches were reported
to the Single Court and the AML Service. Also, the executive magistrate of the Single Court, through
a letter dated 20 November 2008, formalised the provisions to authorise the consultation in real time
of the Register of Companies to any person requesting it.

36. SR. VIII - A review of the non-profit sector is underway and a draft law regulating the
activity related to NPOs will be submitted to the Government. Monitoring action was taken by the
judge of supervision which led to the winding up of one non-profit organisation and strict monitoring
and control of 3 other associations.

37. Further updated information in due course on results of measures underway would assist.

5. National and international co-operation

38. R. 31 — The Credit and Savings Committee was assigned the function of national co-
ordination mechanism by the new AML/CFT law. It was not specified whether any meetings were
held since the entry into force of the law.

39. R. 35 & SR.I — San Marino has not yet ratified the Palermo Convention and additional
protocols. The new AML/CFT act, delegated decrees and decisions of the Congress of State address
some of the concerns raised.

40. R. 36 & 39 & 32 - The European convention on extradition was not yet ratified. The report
provides some data and statistics on passive rogatory requests. As regards concerns for the efficiency
of the process for execution of MLA requests and possible delays, the authorities had reported
previously that rogatory letters were examined and accepted on average 12 days after being received
by the San Marino Court and now this period was reduced to an average of 7 days.

41. R. 40 & SRV - The provisions of the new AML/CFT modify the framework for international
co-operation and the roles of the various institutions. Concerns were raised specifically on the capacity
of the FIU to exchange information with foreign FIUs, particularly in the light of the limitation
imposed by the new act which provides that “protocols of agreement or conditions of reciprocity shall
provide that the foreign financial intelligence unit informs the Agency whether international judicial
assistance procedures have been initiated in relation to a fact being the subject of a request for
information. In this case, the Agency shall not exchange the information, unless otherwise ordered by
the judicial authority of San Marino”. This provision lays an excessive condition and unnecessary
burden on the requesting FIU and may prove to be counterproductive. The impact of this provision on
the FIU’s co-operation capacity remains to be assessed.
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6. Other issues — Resources and statistics

42. R. 30 — The second compliance report submitted provided updated information on the human
resources of the FIA. It remains to be clarified whether there are any changes aimed at ensuring the
effectiveness of the new supervisory framework. There is no updated information on the situation
regarding the resources of law enforcement authorities and action taken to strengthen their capacities
and expertise.

43. R. 32 — Action was taken on 20 November 2008 by the Executive Magistrate which has
ordered the Criminal registrar to collect, maintain and update information and data on the activities of
the Court as regards money laundering and the financing of terrorism matters, including data on
investigations, prosecutions and MLA. Available statistics were provided on money laundering
investigations, suspicious transaction reports, property seized, number of passive rogatory requests,
cross border controls and requests received or transmitted through Interpol offices. No information
was received on the exchange of information between supervisory authorities.

III. CONCLUSION AND NEXT STEPS

44. San Marino continued taking legislative action to address deficiencies identified in the mutual
evaluation report in relation to the majority of the recommendations. Most of the measures taken, in
line with MONEY VAL recommendations, have just entered into force or are about to enter into force.
Furthermore, several additional measures are underway or planned so as to remedy deficiencies
identified.

45. However, as these acts have recently been passed, it is not yet possible to assess the
effectiveness of their implementation.

46. In these circumstances, it is proposed to give San Marino a reasonable time period to pursue
the implementation of these measures and be in a position to gather information which would
demonstrate that sufficient progress has been made to rectify the deficiencies in an effective manner.
Therefore it would seem reasonable for San Marino to remain under compliance enhancing procedures
(Step 1) and report back to the Plenary in September 2009.

10
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