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Terminology 

For the purposes of this methodology, the following relevant terminology choices 
have been made or the terms shall have the meanings set out below.

AI system: a machine-based system that is designed to operate with varying levels 
of autonomy; that may exhibit adaptiveness after deployment; and that can infer, 
from the input it receives and for explicit or implicit objectives, how to generate 
output such as predictions, content, recommendations or decisions that can influ-
ence physical or virtual environments (AI Act, Article 3(1)).

Algorithmic system: a term used in this methodology to cover both AI systems and 
non-AI systems, including ADM systems. It also includes AI systems that are not used 
in decision-making processes.

Automated decision-making system (ADM): the term covers a wide range of 
automated systems, which are used in the context of or for the purpose of decision 
making. They could be AI based, but could also be based on other technologies, even 
as simple as basic if-then rules. They range from fully automated systems that do not 
involve any human input to semi-automated or decision-support systems, which 
include both machine-driven and human input and are very widely used in practice.

Caseworker: a person from an equality body performing the assessment at any step 
of this methodology in the course of their work investigating cases of discrimination.1

Complainant(s): the person or group of persons alleging or experiencing (unlaw-
ful) discrimination. For coherence with the wording of the GDPR and the AI Act, the 
terms “data subject(s)” and “affected person(s)” correspond to “complainant(s)” when 
referring to the relevant provisions of those regulations, respectively.

Confusion matrix: a table used to evaluate how well an algorithmic system is 
performing by comparing its predictions against the actual, real-world results. The 
rows in the confusion matrix table denote the actual real-world results, while the 
columns denote the system’s predictions. The table shows how many of the predic-
tions were correct or incorrect.

Expert: a person with specialised knowledge or technical expertise consulted or 
involved by the equality body to support the caseworker at any stage of this meth-
odology. The expert provides specialist input but is not the main caseworker.

High-risk AI system: or “high-risk AI”, this is used to refer to an AI system as exhaust
ively defined in Article 6 of the AI Act.

Input data: any information, signals or raw data provided to the algorithmic system, 
based on which the system comes to its output. For example, an AI-based cancer 
screening app that is intended to detect suspicious moles may use age, gender 

1.	 While this methodology is primarily aimed at EBs, it may also be relevant to national human rights 
institutions (NHRIs) and ombudsperson institutions or other stakeholders. Where this methodology 
is applied by NHRIs and ombudspersons, the term “caseworker” could also refer to caseworkers at 
those institutes.
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and a picture of the mole as input data. In an LLM (large language model) system 
like ChatGPT, the input is the text of the chat interaction and potentially the text of 
prior chat interactions too.

Market surveillance authority: the national authority or authorities carrying out 
activities and taking measures under Regulation (EU) 2019/1020 (market surveillance 
and compliance of products). 

Non-discrimination: the term “non-discrimination” is used over “equality” or related 
terms.

Non-discrimination directives: the term refers to the EU directives listed at Appendix G.

Notified body: this is a conformity assessment body that performs third-party 
conformity assessments, including testing, certification and inspection. For example, 
the notified body assesses the conformity of high-risk AI systems in accordance with 
the conformity assessment procedures set out in the EU AI Act.

Non-high-risk AI system: an AI system that is not included in the exhaustive defi-
nition of high-risk AI under the AI Act. Note that this only means these systems are 
not categorised as high-risk under the AI Act, not that these AI systems are risk free.

Output data: the result of the algorithmic system after processing the input data. 
For example, a predicted characteristic about an individual, a score, recommenda-
tion, decision or content like images, video or text.

Provider/deployer: the terms are used as defined in Article 3 of the AI Act. While 
defined with reference to AI systems, the respective roles may also apply, by anal-
ogy, to non-AI systems.

Qualifying ADM: for the purposes of this methodology, qualifying ADM is used to 
mean a subcategory of ADM systems that meets the criteria defined in Article 22 of 
the GDPR, of “solely” automated decision making (Regulation (EU) 2016/679). These 
systems trigger heightened transparency and information obligations under the GDPR.

Respondent: the organisation or entity investigated by the equality body for unlaw-
ful discrimination following a complaint, an ex officio procedure or a notification 
from the market surveillance authority (MSA). In the context of the GDPR and the AI 
Act, respondents may be termed “data controllers” and “AI providers” or “deployers”, 
respectively, as defined in those regulations.

For the terminology related to the EU AI Act, please refer to Article 3 of the EU AI Act. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32024R1689#art_3
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Executive summary 

Algorithmic systems can reinforce and create discrimination because they are often 
designed to differentiate among individuals: classifying, ranking or targeting them. 
In combination with historical inequalities and human biases embedded in the data, 
rules and design choices of algorithmic systems, discriminatory patterns may be 
reproduced and scaled unless they are proactively identified and mitigated. 

This methodology provides a step-by-step guidance to equality bodies (EBs) and 
other human rights organisations in Europe to assess discrimination cases related 
to artificial intelligence (AI) or algorithmic systems. It is meant for the caseworkers, 
advisers and lawyers of these entities investigating discrimination claims that involve 
or are suspected to involve AI or automated decision making (ADM). It aims to serve 
as a reference list of issues and sources to consider at each step of an assessment. 
The methodology is divided into four iterative stages:

Step 1: identification of AI or algorithmic cases

Step 2: information gathering on the AI or algorithmic system to identify 
discrimination

Step 3: methodology for assessing received information

Step 4: remedies

These stages rely on the European regulatory framework on AI, specifically on the EU 
AI Act, and anti-discrimination law, and make references to other legislation, such as 
data protection, example cases and jurisprudence, where relevant. The stages make 
distinctions between high-risk AI systems and other systems in line with the EU AI Act 
providing means to access technical documentation, data and testing of high-risk 
systems, especially by bodies named as “authorities protecting fundamental rights” 
under Article 77 of the EU AI Act.

The methodology does not focus on national legislation and in some countries 
national law may provide better enforceable means to access information or inves-
tigative powers on algorithmic discrimination. Caseworkers should keep these 
considerations in mind while using this tool. 

To support the use of the four steps, the methodology has an extensive list of appen-
dices that provide example template letters for requesting information, support 
the understanding of risks of algorithmic discrimination, for example by types of AI 
system or sector where a system is used, and help in assessing information, such as 
by providing a checklist/record sheet for step 3. 

For ease of using this methodology, a basic understanding of AI and algorithmic bias 
and discrimination and related terminology is helpful, while the tool also provides a 
terminology list. Other publications produced under the project Upholding Equality 
and Non-Discrimination by Equality Bodies regarding the Use of Artificial Intelligence 
in Public Administrations complement this methodology and may support building 
this basic understanding.
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	► Legal protection against algorithmic discrimination in Europe: current frame-
works and remaining gaps, December 2025 (also available in French, Dutch, 
Portuguese, Finnish, Swedish).

	► European policy guidelines on AI and algorithm-driven discrimination for 
equality bodies and other national human rights structures, December 2025 
(also available in French, Dutch, Portuguese, Finnish, Swedish).

https://rm.coe.int/legal-protection-eng-web/48802a38d7
https://rm.coe.int/legal-protection-eng-web/48802a38d7
https://rm.coe.int/legal-protection-fra-web/48802a38d9
https://rm.coe.int/legal-protection-nld-web/48802a38da
https://rm.coe.int/legal-protection-por-web/48802a38db
https://rm.coe.int/legal-protection-fin-web/48802a38d8
https://rm.coe.int/legal-protection-swe-web/48802a38e0
https://rm.coe.int/policy-guidelines-eng-web/48802a38a5
https://rm.coe.int/policy-guidelines-eng-web/48802a38a5
https://rm.coe.int/policy-guidelines-fra-web/48802a38d2
https://rm.coe.int/policy-guidelines-nld-web/48802a38d3
https://rm.coe.int/policy-guidelines-por-web/48802a38d4
https://rm.coe.int/policy-guidelines-fin-web/48802a38a6
https://rm.coe.int/policy-guidelines-swe-web/48802a38d5
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Introduction

New regulatory frameworks on AI, such as the EU AI Act,2 the EU directives on standards 
for equality bodies (hereinafter “the standards directives”)3 and the Council of Europe 
Framework Convention on Artificial Intelligence and Human Rights, Democracy and 
the Rule of Law (hereafter the “Council of Europe Framework Convention on AI”), 
provide new tools and powers for equality bodies and human rights organisations 
to investigate algorithmic discrimination. 

These tools come with some limitations and challenges. For example, some dis-
criminatory algorithmic systems may not be categorised as AI under the EU AI Act.4 
Furthermore, many areas of the law relating to AI and discrimination are not yet 
clear. Finally, for many readers and caseworkers, this will be a new and relatively 
complex area of law. 

Despite these challenges, this four-step methodology aims to support and pro-
vide a structure to systematically analyse the discriminatory impact of a decision 
or treatment that has potentially been made by or with an algorithmic system. 
Readers should not view each step of the methodology as something that must 
be completed. Rather, the steps provide a reference manual containing a variety of 
tools for identifying systems, gathering and assessing evidence and deciding what 
action to take. By following the steps in the methodology and seeking (technical) 
expert assistance where necessary, it should be possible to have in place the ele-
ments for establishing the presumption of discrimination and seeking remedies in 
algorithmic discrimination cases. 

EBs should approach discrimination claims in relation to AI and ADM like any 
other case of discrimination but should also recognise that a lack of transparency 
or uncertainty about how an algorithmic system works may be considered when 
deciding whether there is a risk of discrimination or whether a prima facie case has 
been established. This is because of a growing recognition that there is an unequal 
power and information balance between companies making AI systems, those 

2.	 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 laying 
down harmonised rules on artificial intelligence and amending Regulations (EC) No. 300/2008, 
(EU) No. 167/2013, (EU) Nos. 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and 
Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence Act).

3.	 Council Directive (EU) 2024/1499 of 7 May 2024 on standards for equality bodies in the field of 
equal treatment between persons irrespective of their racial or ethnic origin, equal treatment in 
matters of employment and occupation between persons irrespective of their religion or belief, 
disability, age or sexual orientation, equal treatment between women and men in matters of social 
security and in the access to and supply of goods and services, and amending Directives 2000/43/EC 
and 2004/113/EC and Directive (EU) 2024/1500 of the European Parliament and of the Council of 
14 May 2024 on standards for equality bodies in the field of equal treatment and equal opportunities 
between women and men in matters of employment and occupation, and amending Directives 
2006/54/EC and 2010/41/EU.

4.	 Certain examples of algorithmic discrimination are based on simple rule-based systems that are not 
qualified as AI, such as the Dutch examples of discriminatory algorithms in the childcare benefits 
scandal (Amnesty International 2021) and fraud risk scoring by the Dutch Education Executive 
Agency (Rechtbank Overijssel 2024).
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responsible for deploying them and those on whom the systems are deployed.5 In 
those circumstances the burden of proof may shift to the respondent to show that 
the algorithmic system did not discriminate or contribute to discrimination in an 
unlawful way. For affected persons to have effective access to justice, a higher degree 
of transparency will be required.

The Digital Omnibus on AI,6 a legislative package amending and streamlining the 
AI Act and other laws, was adopted by the European Parliament. Where relevant, 
reference is made to these amendments.

Key elements of the new legal framework

The standards directives

The standards directives, to be transposed by 19 June 2026 (Article 24 of the standards 
directives), lay down minimum requirements for the functioning of equality bodies 
to improve their effectiveness and guarantee their independence. These powers 
should be read alongside the existing powers in the EU non-discrimination directives.

Directive 2024/1500, Recital 21, and Directive 2024/1499, Recital 22, record in respect 
of allocation of financial resources that:

Devoting attention to the opportunities and risks presented by the use of automated 
systems, including artificial intelligence, is key. In particular, equality bodies should be 
equipped with appropriate human and technical resources. Those resources should, in 
particular, enable equality bodies to use automated systems for their work on the one 
hand and to assess such systems as regards their compliance with non-discrimination 
rules on the other hand. Where the equality body is part of a multi-mandate body, the 
resources necessary to carry out its equality mandate should be ensured.7

EU AI Act, Article 77: powers of authorities protecting fundamental rights 
and co-operation with market surveillance authorities

New powers are given to equality bodies and national human rights institutions 
(NHRIs) meeting the requirements of Article 77 of the AI Act8 in respect of high-risk 

5.	 This is discussed in detail in sub-section 3.8.
6.	 Regulation (EU) 2026/1744 of the European Parliament and of the Council of 8 July 2026 amending 

Regulations (EU) 2024/1689, (EU) 2018/1139 and (EU) 2023/1230 as regards the simplification of 
the implementation of harmonised rules on artificial intelligence (Digital Omnibus on AI). Available 
at: https://eur-lex.europa.eu/eli/reg/2026/1744/oj/eng, accessed 24 July 2026.

7.	 Article 26 of the Framework Convention on AI also requires that EBs are effective, impartial and 
independent, sufficiently resourced and have adequate powers and expertise.

8.	 Article 77(1) of the AI Act, including the Omnibus amendments: “National public authorities or 
bodies which supervise or enforce the respect of obligations under Union law protecting funda-
mental rights, including the right to non-discrimination, shall have the power to request and access 
any information or documentation created or maintained from the relevant market surveillance 
authority pursuant to this Regulation in accessible language and machine-readable format by 
electronic means where access to that information or documentation is necessary for effectively 
fulfilling their mandates within the limits of their jurisdiction. This Article is without prejudice to 
the competences, tasks, powers and independence of the relevant national public authorities or 
bodies under their mandates.”

https://eur-lex.europa.eu/eli/reg/2026/1744/oj/eng
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AI systems to ensure they can fulfil their mandate.9 The current proposals in the 
Digital Omnibus on AI seek to clarify that these powers are without prejudice to the 
existing powers and independence of these bodies.10 

The list of authorities protecting fundamental rights should have been notified to the 
European Commission by 2 November 2024 and member states “shall keep the list 
[of authorities] up to date”.11 The Commission recognises that the list of “Article 77” 
bodies is updated continuously in light of the ongoing implementation of the AI Act.12 
EBs not listed by member states by the first notification deadline can still be added. 
EBs could also be removed from the list.

Relevant authorities are empowered under Article 77(1) to request and access any 
document created or maintained under the AI Act in accessible language and format 
if it is necessary for effectively fulfilling their mandates within the limits of their juris-
diction. This should mean that requests can be made in respect of documentation 
created or maintained by other national competent authorities, including market 
surveillance authorities and notified bodies, and providers, deployers or other 
actors in the life cycle of an AI system. The Digital Omnibus clarify that requests to 
access information and documentation should be made to the market surveillance 
authorities who “shall grant access to such information and documentation, includ-
ing by requesting such information and documentation from the provider or the 
deployer, where necessary and without undue delay”13 and that involved authorities 
or bodies “shall cooperate closely and provide each other with mutual assistance 
necessary for fulfilling respective mandates”.14 This co-operation and assistance shall 
include the exchange of information where necessary for the effective supervision 
or enforcement of the AI Act and other Union legislation, which would include the 
non-discrimination directives (see Appendix G). 

If documentation is insufficient to ascertain whether an infringement of obligations 
under Union law protecting fundamental rights has occurred, the equality body may 
make a reasoned request to the market surveillance authority, to organise testing of 
the high-risk AI system through technical means (EU AI Act, Article 77(3); see step 4).

Any information or documentation obtained must be treated in accordance with the 
confidentiality requirements of Article 78. Article 78(2) makes clear that the Article 77 
authority should request only data that are strictly necessary for the assessment of 

9.	 Not all equality bodies fall under the definition provided in Article 77 although many will do. The 
term “Article 77 authority” is used throughout to mean any EB or NHRI that meets the definition 
provided by Article 77 of the AI Act.

10.	 Regulation (EU) 2026/1744 of the European Parliament and of the Council of 8 July 2026 amending 
Regulations (EU) 2024/1689, (EU) 2018/1139 and (EU) 2023/1230 as regards the simplification of 
the implementation of harmonised rules on artificial intelligence (Digital Omnibus on AI). Available 
at: https://eur-lex.europa.eu/eli/reg/2026/1744/oj/eng, accessed 24 July 2026.

11.	 AI Act, Article 77(2). 
12.	 https://digital-strategy.ec.europa.eu/en/policies/fundamental-rights-protection-authorities-ai-act, 

accessed 5 June 2026.
13.	 Regulation (EU) 2026/1744 of the European Parliament and of the Council of 8 July 2026 amending 

Regulations (EU) 2024/1689, (EU) 2018/1139 and (EU) 2023/1230 as regards the simplification of 
the implementation of harmonised rules on artificial intelligence (Digital Omnibus on AI). Available 
at: https://eur-lex.europa.eu/eli/reg/2026/1744/oj/eng, accessed 24 July 2026.

14.	 Ibid.

https://eur-lex.europa.eu/eli/reg/2026/1744/oj/eng
https://digital-strategy.ec.europa.eu/en/policies/fundamental-rights-protection-authorities-ai-act
https://eur-lex.europa.eu/eli/reg/2026/1744/oj/eng
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the risk posed by AI systems and for the exercise of their powers in accordance with 
the regulation and Union law. Any request under the AI Act should therefore be clear 
and narrow to avoid being refused.

Where data are requested and obtained, the equality body shall ensure that adequate 
and effective cybersecurity measures are in place to protect the security and confi-
dentiality of the information and data obtained, and shall delete such data as soon as 
they are no longer needed for the purpose for which it was obtained, in accordance 
with applicable Union or national law.

Similarly, Council of Europe standards, such as the Framework Convention on 
AI and Recommendation CM/Rec(2026)1 on equality and artificial intelligence, 
set out the steps to take by member states and other stakeholders to promote 
equality and prevent and combat discrimination in all activities within the life 
cycle of AI systems.

Confidentiality

Confidentiality requirements are set out in Article 78(1) of the AI Act for the 
Commission, market surveillance authorities and notified bodies (Article 70) and 
any other natural or legal person involved in the application of the AI Act, to respect 
the confidentiality of information and data obtained in such a manner as to protect:

	► the intellectual property rights and confidential business information or trade 
secrets of a natural or legal person, including source code (Directive (EU) 
2016/943, Article 5). Relevant to equality bodies, Article 5 of Directive 2016/943 
provides an exception for the purpose of revealing misconduct, wrongdoing 
or illegal activity, provided that the respondent (the EB or potentially the MSA) 
acted for the purpose of protecting the general public interest (Article 5 (b)) or 
protecting a legitimate interest recognised by Union or national law (Article 
5(d)). Protecting fundamental rights and preventing or addressing discrimina-
tion are both, at least arguably, covered under this exception;

	► the effective implementation of the regulation, in particular for the purposes 
of inspections, investigations or audits;

	► public and national security interests;
	► the conduct of criminal or administrative proceedings;
	► information classified pursuant to Union or national law.

It is currently unclear how these may be relied on to impact the ability of the EB to 
obtain information from relevant parties; however, where disclosure is refused citing 
confidentiality the EB may have recourse to either a competent authority under the 
EU AI Act or the DPA under the GDPR. It is likely that where trade secrets are raised 
as a reason for non-disclosure, the competent supervisory authority or court may 
be required to balance the rights and interests at issue with a view to determining 
what should be disclosed (see CK v. Dun & Bradstreet Austria GmbH and Magistradt 
der Stadt Wien (2025),  discussed in step 2.1).

https://search.coe.int/cm?k=#{%22CoEIdentifier%22:[%2209125948802acd7f%22],%22CoELanguageId%22:[%22eng%22],%22CoESerie%22:[%22Rec%22],%22sort%22:[%22CoEValidationDate Descending%22],%22CoECollection%22:[%22CM_DOC%22]}
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Co-operation across sectors

For the new legal framework to be fully effective, it will also be necessary to seek, 
build, strengthen and formalise co-operation with the relevant market surveillance 
authorities, data-protection authorities and any other Article 77 authority, if not 
already in existence. This requirement to co-operate is formalised in the Digital 
Omnibus through an amendment inserting Article 77(1)(b).15 To this end, it may 
be necessary or useful to develop interagency working protocols.16 For examples 
and good practices, see the box below. The new standards directives foresee the 
establishment of national frameworks for conducting inquiries that enable equality 
bodies to carry out fact-finding, including appropriate mechanisms for co-operation 
between equality bodies and other relevant public authorities for that purpose 
(Article 8 of the standards directives).

Negotiations between EBs and their member state government for ensuring a clear 
legal basis for sharing of information between Article 77 bodies, including equal-
ity bodies and data-protection authorities, as well as between MSAs and Article 
77 bodies – as provided for in their co-operation under Articles 73(7) and 79(2) of 
the AI Act – shall play a key role in this regard (Autoriteit Persoonsgegevens 2024, 
paragraph 37). The existence of such legal bases is a prerequisite for establishing 
bilateral and multilateral co-operation agreements for information sharing. Such 
agreements should be broadly drafted to cover the remit of the Article 77 bodies 
and MSAs and allow for additional case-specific bilateral agreements where needed 
(Autoriteit Persoonsgegevens 2024, paragraph 37).

Examples and promising practices

In the United Kingdom, the Equality and Human Rights Commission worked 
with the Information Office as part of the fairness and innovation challenge, on 
test cases in higher education, finance, healthcare and recruitment, to find new 
ways to address statistical, human and structural bias and discrimination in AI 
systems. The challenge was funded by the United Kingdom’s Ministry of Science 
(Department of Science, Technology and Innovation 2024).

In Norway, the equality body has co-operated with the data-protection author-
ity as part of a regulatory sandbox on artificial intelligence (Norwegian Data 
Protection Authority 2023).

In France, co-operation between the Defender of Rights and the data-protection 
authority, Commission Nationale de l’Informatique et des Libertés (CNIL), is 
facilitated by several mechanisms: both institutions have a memorandum of 
understanding agreement, and the Defender of Rights also has an advisory role 

15.	 Regulation (EU) 2026/1744 of the European Parliament and of the Council of 8 July 2026 amending 
Regulations (EU) 2024/1689, (EU) 2018/1139 and (EU) 2023/1230 as regards the simplification of 
the implementation of harmonised rules on artificial intelligence (Digital Omnibus on AI). Available 
at: https://eur-lex.europa.eu/eli/reg/2026/1744/oj/eng, accessed 24 July 2026.

16.	 See also Article 26 of the Council of Europe Framework Convention on AI (2024), “Effective co-
operation between institutions must be facilitated”, and Article 14 of the standards directives 
requiring appropriate co-operation mechanisms.

https://eur-lex.europa.eu/eli/reg/2026/1744/oj/eng
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to the board of CNIL. Because of this structural link, the Defender of Rights is 
informed of all the projects submitted to plenary meetings of the board of CNIL 
(Council of Europe 2025b).

In the UK, a memorandum of understanding between the Information 
Commissioner’s Office (the DPA) and the Equality and Human Rights Commission 
(the equality body) sets out principles of information sharing and co-operation, 
the legal bases on which information sharing may take place, practicalities relating 
to data control and processing and the respective roles, functions and powers of 
each body. See: Memorandum of Understanding

Risk categories under the AI Act

The EU AI Act adopts a regulatory framework that categorises AI systems according 
to an assumed level of risk they pose to fundamental rights, health, and safety (AI 
Act,  Article 1). This approach reflects the idea that not all AI systems present the 
same level of concern: some pose unacceptable risks and must be prohibited entirely, 
others present significant risks requiring strict oversight, while others are deemed 
to require no AI-specific regulation at all.

The risk category determines the applicable obligations – ranging from absolute 
prohibition to comprehensive technical requirements to basic transparency duties. 
For equality bodies, this risk-based structure is directly relevant: it determines what 
information and documentation should exist and influences the available remedies 
under the AI Act.

Prohibited AI

The EU AI Act prohibits certain AI practices that pose unacceptable risks to funda-
mental rights, safety or democratic values (Article 5 of the AI Act). These include:

	► manipulative techniques that materially distort behaviour, including the 
generation of non-consensual sexual and intimate content or child sexual 
abuse material (CSAM);

	► exploitation of vulnerabilities;
	► social scoring systems;
	► risk assessments of natural persons to predict the committal of criminal offences 
based on profiling;

	► real-time remote biometric identification in public spaces (with limited 
exceptions);

	► emotion recognition in workplace/education contexts;
	► biometric categorisation inferring protected characteristics;
	► untargeted scraping of facial images.

See also Appendix J – Prohibited AI practices.

https://ico.org.uk/media2/cyxlf2ps/20230127-mou-ico-ehrc_redacted.pdf
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High-risk AI

High-risk AI systems include use cases that are deemed to pose significant risks to 
health, safety or fundamental rights and are used in specific areas listed in Annex III 
of the AI Act (Article 6). These include systems used in:

	► biometrics
	► critical infrastructure management
	► education and vocational training
	► employment and worker management
	► access to essential services and benefits
	► law enforcement
	► migration, asylum and border control
	► administration of justice.

Note: an AI system referred to in Annex III shall always be considered high risk where 
the AI system performs a profiling of a natural person.

See also Appendix I – High-risk AI practices.

If the AI system is intended to perform any of the following, the system will not be 
considered high risk (Article 6(3)):

	► a narrow procedural task;
	► to improve the results of a previously completed human activity;
	► to detect decision-making patterns or deviations from prior decision-making 
patterns; 

	► a preparatory task for an assessment.

High-risk AI systems are subject to extensive documentation requirements, transpar-
ency obligations and risk-management procedures under the AI Act.

General-purpose AI (GPAI)

The high-risk and prohibited categories encompass specific use cases, and the 
categorisation relies on the explicit purpose of the systems. In contrast, general-
purpose AI models, for example large language models (LLMs), are models capable 
of performing a wide range of distinct tasks and that can be integrated into a variety 
of downstream systems or applications (AI Act, Article 3(63)). GPAI, by definition, 
does not have a specific purpose. A GPAI model can, however, be the foundation of 
specific applications with specific purposes that could fall into the high-risk category. 

Documentation drafted as a result of the obligations on GPAI is unlikely to be available 
to EBs under the AI Act as access rights are limited to high-risk AI systems applica-
tions (AI Act, Article 77). EBs would be entitled to rely on their existing powers and 
national law but, in most circumstances, it is highly likely that a court order would be 
needed. GPAI models are broadly included under the algorithmic system category 
for the purpose of this methodology.
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How does the methodology apply the risk categories?

In the EU AI Act, as explained above, there are new powers to obtain information 
in respect of high-risk systems. The methodology is therefore structured primarily 
around the distinction between high-risk AI systems and other algorithmic systems. 
In the case of non-high-risk AI, the EBs are expected to operate under the same 
informational framework that applies to the rest of algorithmic systems. Step 1 of 
the methodology helps caseworkers to understand what type of system they are 
looking at.

The AI Act places additional regulatory requirements on various actors involved in 
the development, distribution and deployment of high-risk AI systems. For those 
systems this will provide significant and relevant information about the risk-man-
agement measures, the data used and data governance measures in place, technical 
documentation explaining key design and data choices and the intended purpose 
of the system, as well as information about testing and monitoring and identified 
risks of discrimination. This documentation will be an essential resource for equality 
bodies seeking to identify or assess potential cases of algorithmic discrimination.

Such information will not be available in all, or even most, cases. However, these 
requirements also assist EBs in identifying and interpreting evidence in respect of 
AI and other algorithmic systems where no such formal requirements exist. This is 
because they serve as reference steps for identifying, reducing or eliminating the 
risk of discrimination and the documentation is often part of standard software/
technical development.

The methodology seeks to distinguish throughout between those circumstances 
where there is a power given to an EB under Article 77 of the EU AI Act to request 
and access documentation created or maintained under that AI Act in respect of 
high-risk systems and those cases where no such power exists. 

It is important to remember that national legal frameworks often provide equality 
bodies with information-gathering or investigative powers. Equality bodies that 
are not Article 77 authorities do not have a direct legal basis under the AI Act for 
accessing relevant documentation for high-risk AI systems but will still be able to 
rely on these national and other Union law powers. 

Protected characteristics

Throughout this methodology protected characteristics are mentioned. These 
are characteristics protected by the European Convention on Human Rights (the 
Convention) and EU Directives. 

The European Court of Human Rights has produced a Guide on Article 14 of the 
European Convention on Human Rights and on Article 1 of Protocol No. 12 to the 
Convention.

https://ks.echr.coe.int/documents/d/echr-ks/guide_art_14_art_1_protocol_12_eng
https://ks.echr.coe.int/documents/d/echr-ks/guide_art_14_art_1_protocol_12_eng
https://ks.echr.coe.int/documents/d/echr-ks/guide_art_14_art_1_protocol_12_eng
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Table 1. Protected characteristics covered by European law
(An X in the table means the characteristic is covered by regulation. 
An empty cell means it is not featured.)

Article 14 of 
the European 

Convention on 
Human Rights

Charter of 
Fundamental 

Rights of the EU

EU non- 
discrimination 

directives

Sex X X

X (2004/113/
EC, 2000/78/
EC, 2006/54/

EC, 2023/970/
EU, 2010/41/EU)

Race17 X X X (2000/43/EC)

Colour X X

Language X X

Religion X X (or belief) X (2000/78/EC)

Political or 
other opinion X X X (2000/78/EC)

National or 
social origin X X (ethnic or 

social origin)

Association with a 
national minority X X (membership)

Property X X

Birth X X

Other status X

Disability Other status X X (2000/78/EC)

Age Other status X X (2000/78/EC)

Sexual orientation Other status X X (2000/78/EC)

Nationality Other status X (qualified)

Genetic features Other status X

Marital status Other status

Migrant or 
refugee status Other status

17.	 Since all human beings belong to the same species, the Committee of Ministers of the Council 
of Europe rejects theories based on the existence of different “races”. However, in this document, 
the term “race” is used in order to ensure that those persons who are generally and erroneously 
perceived as “belonging to another race” are not excluded from the protection provided for by the 
legislation and the implementation of policies.
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How to use the methodology

The methodology adopts a four-stage approach (see also Figure 1 below).

Step 1: identification of AI or algorithmic cases

Step 2: information gathering on the AI or algorithmic system to identify 
discrimination

Step 3: methodology for assessing received information

Step 4: remedies

Where relevant, the methodology differentiates between the different sources of 
the cases:

A.	a complaint (by an individual or group)
B.	 an ex officio investigation
C.	 information provided by an MSA

Note: the steps are presented as consecutive steps for structural clarity of this 
methodology. They are not neatly consecutive, but in practice often circular and 
iterative.

Step 1

The initial reporting of or information about a case of discrimination where involve-
ment of algorithmic systems may be recognised. 

Key questions:
	► Is this a case involving a high-risk AI system under the AI Act?
	► Is this a case involving an algorithmic system?
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Step 2

The next step is to seek information about the identified system, which may support 
the subsequent identification of discrimination. Step 2 sets out the types of relevant 
information, documentation and other types of evidence that may be available or 
accessible to the EBs and their potential sources.

Note: the information identified in this step is analysed in detail in step 3. Accordingly, 
steps 2 and 3 should be considered in conjunction. Similarly, where information is 
missing and a legal power exists to obtain it, the remedy is discussed in step 4.

Key question: 
	► What information is available and how can it be accessed?

Step 3

A full analysis of the relevant evidence is conducted using a set of suggested ques-
tions as a guide. These questions are non-exhaustive.

The non-discrimination legal framework is then applied to that evidence.

Key questions: 
	► Can a prima facie case of discrimination be established?
	► Is it likely that the respondent will be able to discharge the burden of proof?
	► Considering all the evidence, has unlawful discrimination been established?

Step 4

Consider and apply the available remedies.

Key question:
	► Which remedies should be sought or applied?

At all stages, the caseworker will need to consider the following.
	► If there is no arguable discrimination claim, the case should be discontinued.
	► If there is no algorithmic system involved, the case should be discontinued 
under this methodology and considered under the ordinary discrimination 
process of the EB.

Using experts

It may be necessary to seek expert assistance in respect of some elements of this 
methodology where, for example, expertise on data or computer science for the 
technical assessment of either the model or the data is required. The method
ology indicates the types of questions that an expert could be asked to answer 
and when this should be considered. As amendments to Article 77 in the Digital 
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Omnibus were adopted,18 equality bodies may be able to seek assistance from the 
MSA, other public authorities or bodies with expertise in reliance on the mutual 
assistance provision in proposed Article 77(1)(b).

Figure 1. Steps 1 to 4 of the methodology

18.	 See above, under “EU AI Act, Article 77: Powers of authorities protecting fundamental rights”.
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Step 1
Identification of AI 
or algorithmic systems 

The aim of this first step is only to understand if ADM or a (high-risk) AI system is 
involved and to determine if there is enough information to continue to step 2. In 
this step no detailed investigation is performed. 

Step 1 consists of the following sub-steps.

Figure 2. Step 1 – Does the case involve AI or an algorithmic system?
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Note: the steps are presented as consecutive steps for structural clarity of this pro-
tocol. These sub-steps are not neatly consecutive, but in practice are often circular 
and iterative.

Identification of AI and ADM cases differs depending on the source of the case:
A.	 from a complaint (by an individual or group)
B.	 as a result of an ex officio investigation
C.	 via information provided by an MSA

How to recognise algorithmic systems and AI

Algorithmic systems can be as simple as the automation of a limited set of human-
defined rules. In general, algorithmic systems (including AI) are hard to recognise. 
Definitions have shifted over the years or are interpreted differently. 

In the EU AI Act, the technical definition at Article 3(1) provides that:

AI system means a machine-based system that is designed to operate with varying levels 
of autonomy and that may exhibit adaptiveness after deployment, and that, for explicit 
or implicit objectives, infers, from the input it receives, how to generate outputs such 
as predictions, content, recommendations, or decisions that can influence physical or 
virtual environments.19

Even when there is agreement on the definitions, algorithmic systems are frequently 
not recognised by organisations or are referred to using different terms.

An assessment of whether an algorithmic system is used should cover a variety of terms. 

All the following terms could indicate the use of algorithmic systems.
	► Automation, machine-based, computerised, algorithm-based
	► Profiling or the creation of profiles
	► Automated decision making or decision-support systems
	► A system or computer decides/analyses/compares/recommends/processes 
a person’s data

	► A system, computer or camera sees/listens/understands
	► Any mention of the calculation of scores, probability, likelihood or an estima-
tion of future behaviour

	► Automated risk assessment, automated recognition
	► Any mention of statistics
	► Any mention of machine learning

The following words could indicate the use of AI.
	► Machine learning, deep learning
	► A model/machine/computer was trained
	► Patterns were learned from data

19.	 This is supplemented by C(2025) 5053 Commission Guidelines on the definition of an artificial 
intelligence system established by Regulation (EU) 2024/1689 (AI Act).
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	► Based on large language models (LLMs)
	► Predictive models

Example: “On the basis of these data, our service provider calculates probability 
values using mathematical-statistical methods to assess the risk of non-payment 
and to verify your address.”

1.1. Initial information gathering 

A. Complaint

When the source of the case is a complaint, there is an initial point at which the 
complaint is filed. At this stage initial information can be collected on whether an 
algorithmic system or AI system may be involved. This initial information gather-
ing is lightweight to align as much as possible with existing complaint-receiving 
processes within equality bodies.

1.1.1. Initial determination of scope and competence
	► Source of complaint: telephone, online form, mail, other
	► Name and contact details of complainant
	► Brief report of the problem
	► Which organisation is the respondent (organisation that is the topic of the complaint)

	– Public body or private?
	► Assessment of competence

	– Protected grounds?
	– Sector?

	► Remedy sought/intended purpose of case 
	– Giving advice?
	– Pursuing litigation? 
	– Recommending action?

Is this case within the competence of the equality body? Has the complaint already been 
lodged with another body/entity or is any other entity already involved in the case?

1.1.2. Gathering further information from the complaint

Potentially the complainant will have more information available to them. This sec-
tion defines sample questions to be asked of the complainant, either via an online 
form or a (phone) conversation, to identify if an algorithmic or an AI system has 
been involved. 

Both the AI Act and the GDPR impose obligations for transparency towards individ
uals – data subjects or affected persons – about the use of algorithmic or AI systems. 
See the boxes containing the relevant provisions below. Relevant information may 
be provided to individuals through personal correspondence or contractual agree-
ments, typically included in privacy notices or terms and conditions, or otherwise 
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publicly communicated via the organisation’s website or platforms (see 1.2.3 Website 
and external communications of respondent).

Therefore, already asking them to provide any relevant documents they might 
have, along with a minimal review of public information, could support the next 
subsequent step (see 1.2 Further desk research). 

Note: those provisions do not cover all cases where AI or algorithmic systems are used 
and therefore the absence of information simply may mean that more inquiries are 
necessary. 

There are several stipulations in the AI Act that require that people are notified 
about the use of AI. 

	► When a high-risk AI system is used in the workplace, workers’ representatives 
and affected workers should have been informed that they are subject to the 
use of an high-risk AI system (AI Act, Article 26(7)).

	► When high-risk AI systems make decisions or assist in making decisions related to 
natural persons, the natural persons should have been informed by the developer 
that they are subject to the use of the high-risk AI system (AI Act, Article 26(11)). 
This information should include the intended purpose and the types of decisions 
it makes. The deployer should also inform the natural persons about their right to 
an explanation provided for under this regulation (Recital 93 of the AI Act).

	► When natural persons interact directly with AI (through chatbots or voice 
assistants, for example), they should be informed about it (AI Act, Article 
50(1)). This can be done through clear notifications or pop-ups like: “Hey, I am a 
chatbot.”/“Hi, you are now chatting with an AI assistant.”/“I am X, an AI assistant 
here to help you.”

	► Similarly, individuals should be informed about the operation of emotion 
recognition systems (an AI system that identifies the anger or satisfaction of 
customers through facial or voice characteristics) or biometric categorisation 
systems (an AI system performing gender identification based on a person’s 
hair or face shape, for instance) (AI Act, Article 50(3)). 

GDPR
	► There are also GDPR transparency requirements (GDPR, Article 5(1)(a), 13, 14), 
which require the data subject to be notified about the use of algorithmic 
systems, including information on the controller’s identity, the purposes of 
processing and the existence of automated decision making and profiling 
(see step 2.1.1 Information provided by the complainant).

This information may appear in the terms and conditions or privacy notice or 
statement; in relation to the AI Act, the AI Office published the guidance on the 
AI Act transparency obligations in July 2026.20

20.	 See more here: Code of practice on marking and labelling of AI-generated content – Shaping 
Europe’s digital future.

https://digital-strategy.ec.europa.eu/en/library/guidelines-transparency-obligations-providers-and-deployers-ai-systems
https://digital-strategy.ec.europa.eu/en/library/guidelines-transparency-obligations-providers-and-deployers-ai-systems
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Questions to ask the complainant and/or consider for the desk research

Note: a complainant may not know what information they have or whether it is 
relevant. Therefore, a useful starting point is simply to ask: “Which websites/apps 
were you using?” and “Were you given any paperwork?”.

Relevant paperwork may include, inter alia, an application submitted by the com-
plainant, letters, e-mails, invoices or consent forms and privacy notices sent by the 
respondent organisation, contracts between the complainant and the organisation, 
including, appendices and contractual updates delivered on paper, by e-mail or 
through app or portal notifications. If available, the relevant documentation should 
be collected and consulted during 1.2 Further desk research to answer some or all 
of the following questions.

	► Was the complainant told that an AI system was or is being used?
	– When the case applies to the workplace: has the complainant checked with 
their worker representatives or trade union?

	– If yes: what were they told?
	► Was the complainant told that automated data processing was being used?21 
	► Was the complainant asked for permission on the specific data processing or 
asked to confirm reading a privacy statement or notice?

	– If yes: can the permission request text, privacy statement or notice to be 
shared? 

	– If no: was there any other mention of “this is how we process your informa-
tion” or “this is how your information may be used”?

	► Was there any mention of automation, a computer system performing autono-
mous tasks or a computer system providing input into a decision? Look out for 
phrases and language such as the following.

	– A system or computer decides/analyses/compares/recommends/processes 
a person’s data.

	– A system, computer or camera “sees”/”listens”/”understands”.
	– Any mention of the calculation of scores, probability, likelihood or an estima-
tion of future behaviour.

	– The use of a computer system to support a process, potentially with a brand 
name. For example, “We use Clippy/Frank/Maya to process your data and to 
support our work”.

	► Does a contract between the complainant and the respondent contain any 
reference to automation, algorithmic processes, specifically named systems, 
statistics, performance metrics, rating or scores (such as automated deactiva-
tion or reliability scores)?

	– If yes: can the contract or the relevant contractual clauses be shared?
	► Where did the interaction or communication with the (respondent) organisa-
tion take place? 

21.	 When personal data are used for fully automated decision making, users should have been informed 
that they are subject to fully automated decision making (GDPR, Article 13(2)(f )).
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	► In cases of in-person or over-the-phone interaction:
	– if in person, did the other person consult a computer to come to decisions 
or conclusions?

	► In cases of interaction through a computer or through a smart phone:
	– was there an online form filled out?
	– how long after the interaction was there an outcome or a decision (instantly, 
a few minutes to an hour, a few days, longer)?

	– was permission asked to process personal data, for example a tick-box men-
tioning personal data or privacy?

	– was any information about any protected attribute (see Protected charac-
teristics) requested in the system interaction?

1.1.3. Quick review of public information

EU database for high-risk AI systems

From 2 August 2026 onwards, an EU database for high-risk systems22 is expected to 
be available for high-risk systems before they are placed on the market or put into 
service. According to the Digital Omnibus on AI, systems put into service before 
2 December 2027 for stand-alone high-risk AI systems and 2 August 2028 for high-
risk AI systems embedded in products will only require registration if subject to 
“significant change”.23 The public parts of the database will be available for all.

In cases of complaints relating to systems used in education, employment, govern-
ment, banking, insurance, administration of justice and elections, and relating to 
actions/activities such as automation in the identification of individuals, face or voice 
recognition, emotion recognition, prediction of intentions or risks, a quick search 
in the database – using relevant keywords that could be, for example, the name of 
the respondent organisation, the system name or the relevant sector – may be a 
useful starting point.

	► If the respondent is listed in the database as being in any role for a use case 
that is relevant to the complaint, there is a relative certainty that (high-risk) AI 
is involved.24 Proceed to step 1.3.

Note: there are some exceptions to the registration requirements, or it may be that a 
provider or deployer has failed to comply with their regulatory obligations. Further 
information about the information available in the database is provided under 
step 2.2.2: Publicly available information.

22.	 While this database does not yet exist and it is uncertain what the database design and interface 
will look like, it is included here because it is expected to become a highly relevant source of infor-
mation in the future.

23.	 Regulation (EU) 2026/1744 of the European Parliament and of the Council of 8 July 2026 amending 
Regulations (EU) 2024/1689, (EU) 2018/1139 and (EU) 2023/1230 as regards the simplification of the 
implementation of harmonised rules on artificial intelligence (Digital Omnibus on AI). Available at: 
https://eur-lex.europa.eu/eli/reg/2026/1744/oj/eng, accessed 24 July 2026. In other cases where 
the high-risk system is intended to be used by public authorities, necessary steps must be taken 
to comply with the regulation by August 2030, AI Act Article 111(2).

24.	 Note that when a system is not recorded in this database, it does not mean no (high-risk) AI system 
is involved; exceptions apply.

https://eur-lex.europa.eu/eli/reg/2026/1744/oj/eng
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Compare to list of use cases
	► Appendix C contains a list of common uses of algorithmic systems and AI in dif-
ferent sectors. Do any of these examples appear relevant to the situation, case 
or process of the complaint? See also Appendix F of AI databases and use cases.

General internet search
	► Conduct an internet search for innovation/automation in the described situ-
ation, case or process of the complaint or by the respondent organisation.

	– For example, “is AI being used by the [nationality] police?”.
	– As an example, for Finland this gives list a of search results including: Finland 
plans major expansion of police biometric data collection powers – ID Tech.

	– For example, “is AI used in recruitment in [country]?”.
	– For Belgium this gives the following result suggesting a third of Belgian compa-
nies use AI in recruitment processes: www.anews.com.tr/europe/2023/07/19/
in-belgium-one-third-of-companies-use-artificial-intelligence-in-their-recruit-
ment-processes.

	– Take care that the results are search results and not AI generated.

Note: certain practices are prohibited under Article 5 of the AI Act. See Appendix J: 
Prohibited AI practices for a list.

These steps are indicative only. If the response to these questions demonstrates 
that it is likely that an AI system or algorithmic system was used, move to step 1.3.

If the information is inconclusive, consider gathering more (public) information 
during desk research as described in step 1.2.

B. Ex officio

Some equality bodies have the mandate to start investigations ex officio or actio 
popularis (through national regulation). 

In this phase we assume that no complainant from an individual or group of individu-
als is involved. In later stages of the investigation, the equality body may choose to 
involve directly affected individuals. For the purpose of this assessment methodology 
it is assumed that there is a particular field of interest (a sector, an operational area 
within this sector and potentially specific organisations) already determined, for 
example, pricing algorithms used by insurers or fraud risk scoring for welfare/benefits. 

Information to collect 
	► Situation, case or process of interest and public information available.
	► Relevant (unsettled) complaints by the equality body or other relevant entity. 
These could be complaints that were not strong enough cases separately or 
where the complainant withdrew their complaint.

	► Indication of involvement of AI or algorithmic systems, if available; see How 
to recognise algorithmic systems and AI above.

https://idtechwire.com/finland-plans-major-expansion-of-police-biometric-data-collection-powers/
https://idtechwire.com/finland-plans-major-expansion-of-police-biometric-data-collection-powers/
http://www.anews.com.tr/europe/2023/07/19/in-belgium-one-third-of-companies-use-artificial-intelligence-in-their-recruitment-processes
http://www.anews.com.tr/europe/2023/07/19/in-belgium-one-third-of-companies-use-artificial-intelligence-in-their-recruitment-processes
http://www.anews.com.tr/europe/2023/07/19/in-belgium-one-third-of-companies-use-artificial-intelligence-in-their-recruitment-processes
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	► Details of the organisation that would be subject to this ex officio investiga-
tion if it were to formally launch (hereinafter, the “respondent”), or in the case 
of a sector review, a list of organisations that are representative of the sector 
under review.25

Compare to a list of existing cases
	► Appendix C contains a list of common uses of algorithmic systems and AI in 
different sectors. Do any of these examples appear relevant to the situation, 
case or process of the potential investigation? 

When a case is started ex officio, it may be already clear that that an AI system is 
involved. Steps 1.2 and 1.3. are not relevant in this case: move to step 1.4.

C. Informed by MSA

The equality body is expected to receive information from the market surveillance 
authority (MSA) concerning AI systems that pose a risk of discrimination, specifically 
in the following cases.

	► Serious incidents (AI Act, Article 73(7))
	– Where a provider notifies the MSA of a serious incident,26 the MSA must 
inform the Article 77 authorities, including the equality body where relevant. 
Consultation on dedicated guidance on reporting procedures and on a draft 
incident report template by the Commission concluded on 7 November 2025.27

	► Products presenting a risk (AI Act, Article 79 in conjunction with Article 3(19) 
of Regulation (EU) 2019/1020)

	– Where the MSA has sufficient reason to believe that an AI system qualifies 
as a product presenting a risk to the right of non-discrimination, it has a 
duty to inform and fully co-operate with the relevant Article 77 authorities, 
including the equality body.

This information may include the following.
	► Organisation: public or private body.
	► AI system: identification of the system and area of high-risk classification (Annex 
I or Annex III of the AI Act, including domain and use case).

	► Role of the organisation (deployer, provider, other).

25.	 For example, if an EB opens an ex officio investigation into pricing algorithms used by insurers, a 
representative list of insurers instead of a particular respondent could be used at this stage of the 
protocol.

26.	 A serious incident means an incident or malfunctioning of an AI system that directly or indirectly 
leads to any of the following:  
(a) the death of a person or serious harm to a person’s health; 
(b) a serious and irreversible disruption of the management or operation of critical infrastructure; 
(c) the infringement of obligations under Union law intended to protect fundamental rights; 
(d) serious harm to property or the environment (AI Act, Article 3(49)).

27.	 See more at: AI Act: Commission issues draft guidance and reporting template on serious AI inci-
dents, and seeks stakeholders’ feedback. 

https://digital-strategy.ec.europa.eu/en/consultations/ai-act-commission-issues-draft-guidance-and-reporting-template-serious-ai-incidents-and-seeks
https://digital-strategy.ec.europa.eu/en/consultations/ai-act-commission-issues-draft-guidance-and-reporting-template-serious-ai-incidents-and-seeks
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	► When notification is based on Article 73 of the AI Act (serious incident): 
	– the circumstances of the incident or malfunction;
	– the type of harm that occurred or was suspected;
	– the relationship between the AI system and the incident (how the AI caused 
or contributed to the incident);

	– any available information on the provider’s investigation risk assessment of 
the incident and corrective actions proposed or implemented.

	► When notification is based on Article 79 of the AI Act (risk):
	– the reason for considering that the AI system presents a risk to fundamental 
rights;

	– (optional, if available) relevant information on already conducted evaluations;
	– (optional, if available) corrective actions proposed or implemented.

	► In cases involving a high-risk AI system in the areas of law enforcement, migra-
tion, asylum and border control management (points 1, 6 and 7 of Annex III), 
the MSA will be able to access information on the AI system as recorded in the 
EU database for high-risk AI systems.

When an equality body is informed by an MSA, there is certainty that a high-risk AI 
system is involved. Steps 1.2 and 1.3. are not relevant in this case: skip to step 1.4.

1.2. Further desk research

If there is capacity available for desk research, there are several sources that could 
be consulted to determine whether ADM or AI is expected to be used in the case. 
This section details the sources and what to look for.

The steps referred to in this section vary in the level of depth and time required to 
perform this desk research:

▲	 steps that could be prioritised;
▼	 additional steps for more in-depth desk research.

For example, it should be relatively easy to search the EU database (below) once it 
is operational and if the respondent is registered in the database. This will provide a 
quick answer to the question “is an AI system in use?”. If the deployer is not registered, 
further research will be required.

This section does not apply to cases where the source is “Informed by MSA”. In this 
case the MSA will have already determined that a high-risk AI system is involved and 
therefore the desk research as outlined in this section would be redundant.

1.2.1. EU database for high-risk AI systems 

Look up the respondent or any known deployer or provider in the database.
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Is the respondent listed as a deployer in part C of the database?28

▲	� Is the respondent the deployer for a use case that is relevant to the complaint?  
Which organisation is the provider?

Relevant information available in the database for initial identification:
	► contact details of the provider and authorised representative;
	► name and contact details of the deployer (only public authorities, EU institu-
tions, bodies and agencies, or persons acting on their behalf );

	► the URL of the entry of the AI system in the EU database by its provider.

Is the respondent listed in the database as a provider in part A or B of the database? 
▲	� Is the respondent the provider for a high-risk use case that is relevant to the 

complaint?
▲	� Is the respondent the provider for a use case that is intended for use in a 

high-risk domain, but self-assessed to fall under the exception in Article 6(3) 
of the AI Act? This assessment may be requested by the national competent 
authorities.

Relevant information available in the database for initial identification:
	► contact details of the provider and authorised representative;
	► trade name or other reference enabling identification and tracing of the AI 
system (this could be useful for example where a high-risk system is used as 
part of another system);

	► intended purpose.

If found in this database, then an AI system is being used. Move to step 1.3 and/or 1.4.

If not, look up similar organisations to the respondent in the database.
▼	� Are similar organisations listed in the database as providers or deployers 

for a use case that is relevant to the complaint? For example, other similar 
insurers list AI systems for pricing when the case is about (un)fair pricing, 
or other similar governments in the same country have listed AI systems for 
benefit assessment when the case is about benefits denial.

Under Article 49(4), the registration of high-risk AI systems in the areas of 
law enforcement, migration, asylum and border control management is 
to take place in a secure non-public section of the EU database referred to 
in Article 71 and should only include a specific set of information as delin-
eated in Article 49(4). Access to these sections of the database will be limited. 

28.	 Note that only public authorities are required to register as deployers. Other organisations have 
no such obligation.
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For more on the non-public section of the database and transparency aspects in 
the area of law enforcement, see restrictions on access to information under step 
2.2.2 and the box Area of law enforcement under 2.2.4 respectively.

1.2.2. Other databases and inventories for (high-risk) AI systems and 
algorithmic systems

Some organisations and local governments maintain a local database, registry or 
inventory of AI systems used. A list of these databases can be found in Appendix F. 
Not all these databases are relevant. Check only those that are relevant to your 
national context. 

Look up the respondent in the database.
▲	� Is an algorithmic system or AI listed as used or developed by the respondent, 

which is relevant to the situation, case or process covered by the complaint?

Look up similar organisations to the respondent.
▼	� Is an algorithmic system or AI listed as used or developed by a comparable 

organisation, which would have been relevant to the situation, case or process 
covered by the complaint, had this complaint been about this comparable 
organisation?

Compare to the list of existing use cases.
▼	� Appendix C for a list of common uses of algorithmic systems and AI in dif-

ferent sectors.

Do any of these use cases appear relevant to the situation, case or process of the 
complaint?

1.2.3. Website and external communications of respondent

Privacy notice/statement

Look for phrasing indicating the use of algorithmic systems, for example any of the 
following. 

▲	� Purposes that suggest automation, creation of profiles or statistical methods. 
Refer to How to recognise algorithmic systems and AI and to the questions 
contained in 1.1.2 Questions to ask the complainant and/or consider for the 
desk research. 

▲	� Third parties receiving personal data (recipients or categories of recipients). 
Check for indications of third-party involvement, such as scoring companies or 
credit reference agencies, which may imply profiling or automated decisions.

▼	� Contact details of the data controller: is the data controller known to implement 
AI solutions or automation in the sector of interest? If an AI or algorithmic 
system exists, the data controller will be typically the deployer of the system 
and the respondent under the meaning of this methodology.
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Other types of communication

Is there any mention of an algorithmic system that may be relevant to the case?
▼	� Search the website of the respondent for articles on their implementation of 

AI, innovation and automation or FAQs on the respondent’s website/platform. 
The easiest way to search for a specific website is to add “site: [website of 
respondent]” to the search query. For example, innovation AI site: bigbank.com.

▼	� Check technical job postings for data scientists, AI or machine learning. Is 
there any mention of an algorithmic system that may be relevant to the case? 
A job description for a “senior data scientist” by a bank contains the following: 
“Preventing money laundering and terrorist financing is one of the key aspects 
for our society and our organization … you will be responsible for optimising 
our current rule-based transaction monitoring (TM) system and eventually for 
introducing more advanced analytics methodologies such as machine learning 
into our TM models.” See senior data scientist transaction monitoring – Rabobank.

If applicable: review the website and communications of deployers of relevant 
high-risk AI use cases.

If any use cases relevant to the case are listed by third-party deployers in the EU 
database for high-risk AI systems, look at the website of the provider.

▼	� Is the respondent listed on the website as an “organisation we work with” or 
“trusted by these customers”?

▼	� Is the respondent mentioned in any other way on the provider website? This 
could be most easily found through an internet search engine. For example, 
search for [respondent] site: [provider].com.

1.2.4. Further review of public information

Some of the steps mentioned here have already been mentioned in step 1.1. For 
completeness they are repeated here.

General internet search
▼	� See internet search under step 1.1.3.
▼	� Refine the search conducted under step 1.1.3 by specifically checking if 

non-governmental organisations (NGOs), national or international bodies 
or organisations have reported on the use of AI or algorithmic systems in a 
similar situation, case or process of the complaint, either by the respondent 
or by similar organisations. Relevant NGOs include Amnesty, AlgorithmWatch 
and national civil society organisations. For example, in the Netherlands 
the DPA produces an AI and algorithm risk report twice a year. The search 
for the Dutch National context could be “[sector of complaint] Autoriteit 
Persoonsgegevens AI and algorithms risk report”.

▼	� Optional: refine the search and include national and international AI strategies.
▼	� Other relevant resources could include the OECD’s AI incidents and hazards 

monitor and the artificial intelligence incident database or reports produced 
by the Council of Europe such as “Discrimination, artificial intelligence and 
algorithmic decision making” (Zuiderveen Borgesius 2018).

https://archive.is/xx2jU
https://oecd.ai/en/incidents
https://oecd.ai/en/incidents
https://incidentdatabase.ai/
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1.3. Identification of algorithmic or high-risk AI systems

Based on the information collected in steps 1.1 and 1.2, a reasonable determination 
can be made of whether an algorithmic system or high-risk AI system is used and 
how certain this determination is.

Reminder: this methodology differentiates only between high-risk AI systems and 
algorithmic systems. Algorithmic systems include non-high-risk AI systems and 
ADM systems. For high-risk AI systems, the AI Act imposes extensive transparency 
requirements and documentation obligations, meaning additional documentation 
is expected to be available. If an AI system is not a high-risk, the information avail-
able and the steps to follow are the same as for simpler algorithmic systems and 
therefore are combined into a single category.

Type of system
	► High-risk AI system
	► Algorithmic system

Certainty
	► Relatively certain
	► Potentially

Note: concluding if AI or algorithmic systems are used is a difficult and nuanced 
assessment at this stage, with very limited information available. The certainty of 
conclusions as listed below are suggestions, merely intended to provide direction.

EU database for high-risk AI systems

Is the system recorded in the EU database?
	► YES in section A or C: there is a high-risk AI system has been identified for this 
case. It is relatively certain that a high-risk AI system is used in this case.

	► YES, in section B:29 there is an AI system involved, but none of the docu-
mentation that is required for high-risk systems is expected to be available.  
It is relatively certain that an algorithmic system is used in this case.

	► NO, but there are similar organisations (like another bank) that have listed 
systems relevant to the case (such as credit scoring systems) in section A or 
C. Therefore, it may be reasonable to assume that a similar high-risk system 
is being used by the respondent. For this stage of the methodology assume 
that it is relatively certain that an algorithmic system is used in this case. 
Potentially a high-risk AI system is used in this case.

29.	 Based on Article 6(3) of AI Act, the AI system is not considered to be high risk.
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Information provided by the respondent (either to the complainant, in public 
documents or upon request) 

	► The respondent stated the use of automation, algorithms or AI for purposes 
relevant to the case, either directly to the complainant or in the privacy notice/
policy. It is relatively certain that an algorithmic system is used in this case.

	► The respondent stated the use of automation, algorithms or AI for purposes 
relevant to the high-risk AI categories (see Appendix I) either directly to the 
complainant or in the privacy notice/policy. It is relatively certain that an 
algorithmic system is used in this case; potentially a high-risk AI system 
is used in this case.

	► The respondent has listed an algorithmic or AI system in a public database (see 
Appendix F) for purposes relevant to the case. It is relatively certain that an 
algorithmic system is used in this case.

	► The respondent has publicly stated they use of algorithmic systems or AI for 
purposes relevant to the case in blog posts, press releases or other sources. 
Note that references to the use of algorithmic systems could be vague or 
evasive (see step 1.1 for potential phrases used). It is relatively certain that 
an algorithmic system is used in this case.

Other information 
	► Reputable parties such as NGOs and trusted media organisations have reported 
the use of algorithmic systems or AI by the respondent for purposes relevant 
to the case. No confirmation by the organisation can be found. It is relatively 
certain that an algorithmic system is used in this case.

	► Other parties have reported the use of algorithmic systems or AI by the respondent 
for purposes relevant to the case. No confirmation by the respondent can be found. 
Potentially an algorithmic system is used in this case.

	► AI and algorithmic systems are frequently used for purposes relevant to the 
case, as listed in Appendix C. Potentially an algorithmic system is used in 
this case.

	► Similar organisations are reported to use algorithmic systems for purposes 
relevant to the case. Potentially an algorithmic system is used in this case.

	► There are contextual clues that indicate that algorithmic systems may be involved 
in the case. For example, because of the speed of decision making, when com-
plex processes or decisions that require discretion are handled instantaneously 
or within minutes. Potentially an algorithmic system is used in this case.

	► There are contextual clues that indicate that algorithmic systems may be involved 
in the case. For example, because of the speed of decision making, when complex 
processes or decisions that require discretion are handled instantaneously or 
within minutes and either AI and algorithmic systems are frequently used for 
purposes relevant to the case, as listed in Appendix C, or similar organisations 
are reported to use algorithmic systems for purposes relevant to the case. 
It is relatively certain that an algorithmic system is used in this case.
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1.4. Continuing the case

Steps 1.1. to 1.3 cover the assessment of whether an algorithmic system is likely to 
be involved. To decide on whether to continue the case, a further assessment should 
be made of the likelihood of a solid discrimination case. This should be evaluated 
against established criteria within the equality body. When an algorithmic system is 
potentially involved this may require imposing a lower threshold of certainty before 
deciding to continue the claim. 

Manjang v. Uber Eats UK Ltd & Others (2021)

This case for race discrimination was brought on the grounds of harassment, vic-
timisation and indirect discrimination following the introduction of facial recogni-
tion technology. The claimant, a delivery driver, received an e-mail from Uber Eats 
(the respondent) notifying him of his permanent suspension from the platform 
on the grounds that he was “sharing his Uber Eats delivery partner account” and 
had failed a facial recognition check. He responded stating “your algorithm by 
the looks of things is racist and this needs to be addressed as it cannot recognise 
and verify my photos which is probably why I get asked to take photos of myself 
multiple times a day”. Uber Eats contested the discrimination claim and sought 
to have it struck out at an early stage because, they said, it was based on “factual 
errors”. They then provided information on their grounds of resistance to the claim 
about the working of the technology, and in response the claimant amended 
his claim. The tribunal refused to strike out the amended claim recognising that 
at the point the claimant had pleaded his case there had been a lack of clarity 
about why his account had been deactivated. Some months later during litigation 
the respondent stated that the reasons given to claimant that the decision was 
automated was incorrect and that a human review had taken place. The claimant 
maintained and the tribunal agreed that there was opaqueness surrounding the 
reason why the claimant’s photos were rejected and his account deactivated. 
Ultimately an out-of-court financial settlement was reached. This is an example 
of a case funded and supported by an EB, in this case the Equality and Human 
Rights Commission (UK).
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Table 2. Certainty of high-risk or algorithmic system and likelihood of 
discrimination 

Low likelihood of 
discrimination

Medium likelihood 
of discrimination

High likelihood 
of discrimination

Relatively 
certain 
high-risk AI

High priority 
case, consider 
involvement of an 
(internal) specialist 
on algorithmic 
systems

High priority case, 
consider involvement of 
an (internal) specialist 
on algorithmic systems

High priority 
case, consider 
involvement 
of an (internal) 
specialist on 
algorithmic 
systems

Relatively 
certain 
algorithmic 
system, 
potentially 
high-risk AI

Medium priority 
case, consider 
involvement of an 
(internal) specialist 
on algorithmic 
systems

High priority case, 
consider involvement of 
an (internal) specialist 
on algorithmic systems

High priority 
case, consider 
involvement 
of an (internal) 
specialist on 
algorithmic 
systems

Relatively 
certain 
algorithmic 
system

Low priority 
case, when 
continued consider 
involvement of an 
(internal) specialist 
on algorithmic 
systems

Medium priority case, 
consider involvement of 
an (internal) specialist 
on algorithmic systems

High priority 
case, consider 
involvement 
of an (internal) 
specialist on 
algorithmic 
systems

Potentially 
algorithmic 
system

Refer to existing 
methodologies, 
instead of this 
methodology

Low priority case under 
this methodology, where 
likelihood of discrimination 
is medium, but probability 
of AI system is low; refer 
to existing methodologies, 
instead of this methodology

Medium priority 
case, consider 
involvement of 
an (internal) 
specialist on 
algorithmic 
systems

Suspected incorrect classification under the AI Act

Wrong classification as non-high-risk

There is a possibility that providers of AI systems in Annex III areas will avoid the 
high-risk AI regime by self-assessing in any of the following ways.

	► Not an AI system. In this case the AI Act would not apply.
	► Not a high-risk system due to exceptions (AI Act, Article 6(3)). In this case the 
system should still be registered in the EU database under section B. In such a 
case the provider is required to document their assessment to opt out before 
placing on the market or putting into service the AI system, and to register 
the system in the EU database in section B (AI Act, Article 49(2)). There is no 
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requirement to publish the assessment, but the provider is required to provide 
the documentation of the assessment on request from the national competent 
authorities (MSA or notifying body).

	► Not a high-risk system because the purpose is not covered by the language of 
the use cases listed in Annex III of the AI Act (AI Act, Article 6(3)).

If an equality body suspects that a system has been wrongfully assessed to be out of 
scope of the high-risk AI regime, they should inform the relevant MSA, regardless of 
whether a case of discrimination can be established (see under step 4, MSA procedure 
for dealing with AI systems classified by the provider as non-high-risk, and step 4.3).

For the purpose of this methodology the system should be regarded as an algorith-
mic system, as the information expected to be available for high-risk AI systems will 
most likely not be available in this case. 

Questions to ask
	► Is the system covered by Annex III use cases?
	► Is the system likely to be an AI system? See How to recognise algorithmic 
systems and AI.

	► Does it fall under the list of practical examples? (See Appendix C and/or the 
list produced by the Commission when available, Article 6(4)).

	► Check section B of the database. The provider of the system has an obligation 
to register both themselves and the system under Article 49. 

Suspected prohibited system

Certain practices are prohibited under the AI Act (see Appendix J – Prohibited AI 
practices).

If the EB encounters a prohibited system or practice:
	► as these practices are prohibited, the use itself violates EU law. Immediate 
action should be taken to notify the relevant MSA, regardless of whether a 
case of discrimination can be established;

	► additionally, when an EB concludes that a practice currently not included in 
this list does violate fundamental rights, they should compile the evidence and 
provide reports to the competent authorities in the relevant member state and 
the Commission (see step 4.3).

Cases involving prohibited practices may also be high-risk systems and/or have 
caused discrimination and a decision will need to be taken by the EB on whether 
further action relating to discrimination is required.
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Step 2
Information gathering on 
the algorithmic or AI system 
to identify discrimination

Step 2 identifies the types of information that may be available or accessible relat-
ing to both the system and the likelihood of establishing discrimination. It provides 
guidance on potential sources and how to gather the information. 

Step 2 consists of following sub-steps.

Figure 3. Step 2 – Information gathering to identify discrimination 
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If an EB is not an Article 77 authority and/or the system is not identified as high 
risk, step 2.2 (for example, equality impact assessment and statistical or survey 
information) can still be used as framework guidance to enable any EB to request 
comparable information from the deployer or provider, relying on their investigative 
or information-gathering powers, and to evaluate any response or lack of response 
under step 3. However, note that respondents are not legally obliged under the AI 
Act to provide such documentation in these circumstances (although they may be 
under other legislation, for example product safety or consumer law).

The analysis of this evidence gathered under step 2 is conducted under step 3. In 
practice, these steps are typically carried out together.

By step 2, one has identified with a degree of certainty that an algorithmic system or 
AI system is involved in the case under examination, and potentially its classification 
as a high-risk AI system.30 The next step is to seek information about this system, 
which may support the subsequent identification of discrimination in step 3. 

There are three categories of sources.
1.	 Information that may be provided to the EB by the complainant. Such infor-

mation may be available or accessible to complainants through their personal 
experience of the contested process, their correspondence with the respon-
dent and the exercise of their information rights, primarily under the GDPR 
and the AI Act.

2.	 Other information may be publicly available.
3.	 Information that the EB may request from the respondent through the exercise 

of its national or Union law-derived investigative and information-gathering 
powers, including those granted under the EU AI Act.

Remember that information may also be disclosed or requested during pre-action 
correspondence or in the course of litigation.

30.	 If it has not been possible to identify an AI or algorithmic system, discontinue with this protocol 
and revert to your ordinary procedures.
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Note: step 2 does not seek to be exhaustive; other types of information or informa-
tion sources may also be available. National legal frameworks, including freedom 
of information legislation or rules concerning transparency of documents, may 
provide EBs with information-gathering or investigative powers, which go beyond 
those referred to in the methodology. Access to information can be also supported 
by new powers of inquiry from standards directives (see Introduction and step 4).

Known obstacles to obtaining information 
Strategies deployed to obtain information, such as freedom of information requests, 
may run up against challenges and constraints, particularly relating to arguments 
around confidentiality and operational requirements. In France, for example, a 
freedom of information request made by CSOs to gain clarity on a risk-scoring 
system used by the social welfare administration managing family benefits only 
resulted in the release of the source code of former models (as opposed to the 
current model) and redacted lists of variables used (Council of Europe 2025a; La 
Quadrature du Net and Others v. Premier ministre and Ministère de la Culture 2024; 
see also Big Brother Watch 2025).

In Kelly v. National University of Ireland (C-104/10), where the applicant alleged 
sex discrimination after being refused access to a professional development 
programme and requested from the education institution information about 
the qualifications of other candidates from the education institution, the CJEU 
clarified that secondary Union legislation does not confer such individual right 
to access such data. However, the CJEU held that it is for the national courts to 
determine whether, in the circumstances of the case, public disclosure of these 
data is necessary in order to give effect to the objectives of the relevant legisla-
tion, namely Directive 97/80/EC.

The CJEU may similarly in the future further interpret the relevant provisions of 
the non-discrimination directives to ensure effective judicial protection against 
discrimination, in a way that facilitates claimants’ access to information already in 
the phase leading up to the prima facie case (Farkas and O’Farrell 2015).

It may be useful to keep a manageable, searchable record of sources consulted. 
This can help identify patterns of discrimination and save valuable caseworker 
time. Suggested headings for literature reviews could include:

	► source (including a link)
	► keywords (proxy discrimination, bias mitigation, for example)
	► summary
	► relevance (discrimination found to exist in facial recognition system, for 
example).
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2.1. Algorithmic systems 

2.1.1. Information provided by the complainant

The complainant will often have very relevant information to provide for the iden-
tification of potential discrimination. Such information may be available or acces-
sible to them through their personal experience in the contesting process or their 
correspondence with the respondent and may be based on their information rights, 
particularly those under the GDPR (see the box below). 

When the case is handled as part of an ex officio investigation or is identified by 
an MSA, there is no direct complainant involved. For the purpose of information 
collection, consider the following.

	► Involving complainants from other/older/uncompleted complaints or consider 
if a complaint is already lodged with another body/entity.

	► If applicable, suggest collective exercise of the GDPR right of access in high 
stake cases.31

GDPR transparency obligations and data rights

The GDPR includes ex ante transparency obligations and ex post access rights, 
which allow data subjects to be informed about the fair use of their personal data. 

Ex ante
	► Under Article 5(1) and Recital 60 of the GDPR, personal data shall be processed 
fairly and in a transparent manner in relation to the data subject, who shall 
be informed of the existence of the processing operation and its purposes. 
The controller should provide the data subject with any further information 
necessary to ensure fair and transparent processing, taking into account the 
specific circumstances and context in which the personal data are processed.

	► Under Articles 13 and 14 of the GDPR, when personal data are processed data 
subjects shall be provided with information about the identity and contact 
of the data controller, the purpose of processing, the legal basis for the pro-
cessing, the categories of personal data where data are obtained from third 

31.	 Although the GDPR, the AI Act and the LED offer limited opportunities for collective representation, 
scholars have argued that the collective exercise of individual rights can nonetheless be fruitful 
(Mahieu, Asghari and van Eeten 2018). For example, multiple individuals could submit access 
requests, and the resulting insights could be shared with a trusted intermediary through data dona-
tions. Such collective efforts, through individualised actions, could create a larger knowledge pool 
concerning the use of data by specific actors or sectors. Similarly, the collective – yet individual – 
exercise of a right to access under Articles 15 and 22 of the GDPR, or the right to an explanation 
under Article 86 of the AI Act, by data subjects or affected persons, could offer gateways to gain 
wider knowledge of the functioning of AI systems. However, under the proposed amendments to 
the GDPR right of access in the Digital Omnibus regulation proposal, the effectiveness of access 
requests as both individual and collective transparency tools may be significantly reduced. See 
more below Making and obtaining a response to a data subject access request (DSAR) pursuant 
to Article 15 of the GDPR. 
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parties or publicly available sources, and the existence of automated decision 
making, including profiling.32

This ex ante information is typically more general and often included in privacy 
notices or statements.

Qualifying ADM
	► Under Articles 13(2)(f ) and 14(2)(g) of the GDPR, data subjects should be 
explicitly informed about the existence of solely automated decision mak-
ing and profiling referred to in Article 22 of the GDPR, and be provided with 
meaningful information about the logic involved as well as the significance 
and envisaged consequences of such processing for the data subject.

As solely automated decision making is permissible under Article 22(2) of the GDPR 
only if the decision is:
• necessary for entering into, or the performance of, a contract; 
• authorised by Union or member state law; 
• �based on the data subject’s explicit consent, it should also be possible for the 

EBs to discover the relevant provisions of the contract, the law authorising the 
processing or the consent and what exactly was consented to, for example in a 
signed written statement, electronic form or e-mail. 

Ex post
	► Under Article 15 of the GDPR data subjects have the right to request access to 
their personal data, including information on the categories of the personal 
data, the purposes of the conducted processing, the recipients or categories 
of recipients of the personal data, and the existence of automated decision 
making, including profiling.

Qualifying ADM
	► Under Article 15(h) of the GDPR, in cases of solely automated decision making 
and profiling referred to in Article 22, data subjects have the right to also request 
meaningful information about the logic involved, as well as the significance 
and the envisaged consequences of such processing for the data subject.

The EDPB encourages controllers, as “good practice”, to provide meaningful infor-
mation about the logic involved and to explain the significance and envisaged 
consequences of ADM and profiling even for non-qualifying ADM (Barros Vale 
and Zanfir-Fortuna 2022: 16).	

Note: national jurisdictions may provide additional rights concerning the disclosure 
of documents. For example, in Sweden a person who applies for a job, promotion or 
training opportunity but is not selected has a right to request and receive written 

32.	 There seems to be a growing consensus that this applies also to non-qualifying ADM, as a conse-
quence of both articles requiring controllers to disclose what the purposes of processing are in 
combination with Regulation (EU) 2016/679, Recital 60 (Barros Vale and Zanfir-Fortuna 2022: 16).
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information from the employer regarding the education, work experience and 
other qualifications of the person who was selected in order to be able to compare 
qualifications (Swedish Discrimination Act, section 4).

For countries not covered by the GDPR, the provisions in national legislation should 
be considered.

Key cases: SCHUFA Holding (2023) and CK v. Dun & Bradstreet Austria GmbH 
and Magistradt der Stadt Wien (2025)

(Numbers in square brackets relate to paragraphs in the decision.)
Whether an automated system was in use and what information must be provided 
to a data subject has been an issue in the context of the GDPR where specific 
provisions apply in respect of “solely automated processing including profiling” 
(Article 22). Three conditions need to be met for Article 22 to be engaged.

	► There must be a “decision” (see Recital 71, which confirms this is broad in 
scope and gives specific examples of the automatic refusal of an online credit 
application or e-recruiting practices without human intervention). 

	► The decision must be based “solely on automated processing (including 
profiling)”.

	► This decision, based solely on automated processing, must produce a “legal 
or similarly significant effect” for the individual. 

When these conditions are met, organisations employing an automated decision-
making system must be able to provide the data subject with a “meaningful 
explanation of how the decision was reached”. This is very similar language to 
that used in Article 86 of the AI Act, “right to an explanation”.

SCHUFA Holding

In case C-634/21 SCHUFA Holding (Scoring), the CJEU examined a case where 
a private company provided credit assessments to its partners such as banks. 
To reach the decision on creditworthiness, an individual’s characteristics were 
compared with data on how other people with comparable characteristics had 
behaved. A score was then assigned using mathematical and statistical procedures 
to indicate, for example, how likely a person was to repay a loan [14].

The complainant, OQ, was refused a loan by a bank (a third party) as a result of 
negative information transmitted to the bank by SCHUFA. OQ requested infor-
mation on the personal data relied on and requested erasure of some data that 
were allegedly incorrect [15].

	► SCHUFA replied informing OQ of her score and outlined, in broad terms, the 
methods for calculating the scores. However, referring to trade secrecy, it 
refused to disclose the various elements taken into account for the purposes 
of that calculation and their weighting. Last, SCHUFA stated that it limited 
itself to sending information to the bank and it was the bank that made the 
actual decision. In effect, they argued the score was not a “decision” [16].

https://eur-lex.europa.eu/eli/C/2024/913/oj/eng
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In response to the three questions posed, the court held as follows.
	► Decision: the concept of decision was broad enough to include the result of 
calculating a person’s creditworthiness in the form a probability value con-
cerning that person’s ability to meet payment commitments in the future [47].

	► “Based solely on automated decision making including profiling”: it was 
common ground that SCHUFA’s activity met the definition of profiling and 
the condition was met.

	► “legal or similarly significant effect”: An insufficient probability value leads in 
almost all cases to the refusal of the bank to grant the loan applied for. As the third 
party draws “strongly” on the probability value, this condition was also met [48].

As a consequence the court held that where the “probability value established 
by a credit information agency and communicated to a bank plays a determining 
role in the granting of credit, the establishment of that value must be qualified 
in itself as a decision producing vis-à-vis a data subject ‘legal effects concerning 
him or her or similarly significantly [affecting] him or her’ within the meaning of 
Article 22(1) of the GDPR”.

The court also reiterated the need:
	► to prevent discriminatory risks arising from profiling;
	► for appropriate mathematical or statistical procedures for the profiling;
	► for technical and organisational measures to be in place in particular to ensure 
that inaccuracies in personal data are corrected and the risk of errors minimised;

	► for the data to be secured.

Importantly, the court also held that member states cannot adopt regulations 
that authorise profiling in disregard of the requirements laid down in Articles 5 
(principles relating to data processing) and 6 (lawfulness of processing) of the 
GDPR and cannot definitively prescribe the results of the balancing of the rights 
and interests at issue in legislation [70].

Dun & Bradstreet 

Explanations must enable the data subject to understand and, if necessary, chal-
lenge the decision and exercise their data rights. Mere communication of a complex 
mathematical formula such as an algorithm or a detailed description of all the 
steps in an automated decision-making process will not satisfy this requirement 
as they would not be sufficiently concise and intelligible [58-59].

“Meaningful information about the logic involved” must describe the procedure 
and principles actually applied in such a way that the data subject can understand 
which of his or her personal data have been used in what way in the automated 
decision making at issue. The complexity of the operations is not considered 
capable of relieving the controller of the duty to provide an explanation [61].

In the context of credit profiling, the CJEU held that a court may find it sufficiently 
transparent and intelligible to inform the data subject of the extent to which a 
variation in the personal data taken into account would have led to a different 
result [62]. This may not be the case for all algorithmic systems.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62022CJ0203
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Where the controller takes the view that this information cannot be provided with-
out disclosing third-party details or trade secrets, the data controller is required 
to provide the allegedly protected information to the competent supervisory 
authority or court, which must balance the rights and interests at issue with a 
view to determining the extent of the data subject’s right of access provided for 
in Article 15 of that regulation.

These two cases are a guide to the approach the CJEU may take when consider-
ing the extent to which information should be made available and in what form 
under the GDPR and by analogy explanations required under the AI Act.

Interview with the affected person

Complainants who are making a complaint about discrimination based on one or 
more protected grounds will often have relevant information about the character-
istics they have provided to the respondent either recently or in the past. It may 
also be useful to gather other information about their protected characteristics and 
occasions on which those characteristics might have been disclosed. Be mindful of 
your own data-protection obligations. Consider questions such as the following.

	► When was your first and any subsequent contact with this organisation/govern-
ment department? If there has been previous contact with the organisation/
government department before the event that is subject of the complaint, infor-
mation about protected characteristics may have been provided at that point.

	► Were you asked to complete forms?
	► If so, what forms were you asked to fill in? 
	► Consider the list of protected characteristics. Were you required to provide 
information on or tick boxes relating to any of these?

	► Consider the list of known proxies in Appendix E. Were you asked to provide 
information about any of these? 

Documents from the complainant 

Relevant information may be contained in documentation available or accessible 
to the complainant. This might include: 

	► documents submitted by the complainant (application forms, correspondence, 
data access or other requests);

	► documents provided by the respondent to the complainant (any contracts 
between the respondent and the complainant along with their appendices, 
data-processing information or privacy notices and internal communications, 
including contractual updates).

Making and obtaining a response to a data subject access request (DSAR) pursuant 
to Article 15 of the GDPR

Data subjects have the right to request access to their personal data from the data 
controller (usually the deployer of the system) under Article 15 of the GDPR. Properly 
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handled DSAR responses may contain highly relevant information (see step 3 for 
details), tailored to the individual’s specific case, including:

	► the categories of the personal data processed and a digital copy of these data;
	► the purposes of the conducted processing;
	► the recipients or categories of recipients of the personal data;
	► the existence of automated decision making and/or profiling along with mean-
ingful information about the logic involved and the envisaged consequences 
of such processing for the data subject.

If a complainant has not yet submitted a DSAR, it is recommended to encourage 
them to do so before proceeding further with any complaint or investigation. While 
there are no formal requirements on how to make a DSAR, it is advisable to submit 
the request in writing and record it (keep a copy of any e-mail or letter, keep any 
proof of post or delivery, take a screenshot if using an online form, portal or customer 
service channel). For a template see Appendix A.

Non-compliance with GDPR obligations regarding DSARs is widespread. Therefore, 
it is common to encounter either a lack of response, delayed action or the provision 
of inadequate or incomplete information after submitting a request. Complainants 
exercising their rights as data subjects should be prepared for possible follow-up 
communication, including reminders and additional clarification requests to the 
organisation. In high-stakes cases consider working together with the relevant 
national DPA (see Co-operation across sectors).

The Digital Omnibus regulation proposal introduces changes to the data subject’s 
right of access under the GDPR. The proposed amendment to Article 12(5) of the 
GDPR33 has been criticised (Skiotytė and Sadauskaitė 2026). If adopted, it would 
allow controllers to refuse or charge a fee for DSARs that are considered excessive 
or pursue “non-data-protection” purposes. It should not affect valid requests made 
to enforce data subjects’ data rights.

2.1.2. Publicly available information 

External communications of respondent

Relevant information may be communicated by the respondent on their website 
or platform, including in the FAQ pages, terms and conditions, or privacy notices, 
in accordance with the applicable GDPR transparency obligations (see the box on 
GDPR transparency obligations and data rights above).

Take note particularly of references to the purpose of the system, the purposes 
of data processing, the types of data processed, including any reference to sensi-
tive data – also referred to as special categories of data – and any reference to the 

33.	 Recital 35, Article 3, Proposal for a Regulation of the European Parliament and of the Council 
amending Regulations (EU) 2016/679, (EU) 2018/1724, (EU) 2018/1725 and (EU) 2023/2854, and 
Directives 2002/58/EC, (EU) 2022/2555 and (EU) 2022/2557 as regards the simplification of the digital 
legislative framework, and repealing Regulations (EU) 2018/1807, (EU) 2019/1150, (EU) 2022/868, 
and Directive (EU) 2019/1024 (Digital Omnibus). Available at: EUR-Lex - 52025PC0837.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52025PC0837
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existence of (qualifying) ADM or profiling, its logic and consequences. These might 
indicate the use of algorithms or protected characteristics (for more details see 
steps 3.2 and 3.3).

Public administrations are in some countries (like Finland) subjected to information 
obligations and must publish information regarding the use of ADM systems on their 
website and inform subjects of such use when making decisions. However, there is 
mostly no systematic national or transnational record despite local initiatives to cre-
ate databases of AI and ADM applications (as in Belgium and Finland). Thus, EBs face 
difficulties in exercising their mandate to investigate, monitor, identify and challenge 
cases of algorithmic discrimination and support victims (Council of Europe 2025a).

Existing case law

Research case law covering either similar AI or algorithmic systems or automated 
decision-making processes. This can include domestic case law, European jurispru-
dence (including from the European Court of Human Rights and the CJEU) and for-
eign national case law, given that algorithmic systems and platforms often operate 
according to similar logics and recurring patterns across different countries. 

As EU case law on AI and algorithmic regulation remains nascent, also consider examin-
ing GDPR-related jurisprudence, particularly decisions addressing automated decision 
making, as these can provide supportive guidance. Consider consulting the following.

	► Databases such as Case law – EUR-Lex or the Case Law Database of the European 
Union Agency for Fundamental Rights for CJEU cases or Court cases, using key-
words such as “artificial intelligence”, “automated decision making”, “profiling” 
and “credit scoring” to review existing judgments or monitor pending national 
courts’ requests to the CJEU for preliminary rulings relevant to relevant aspects 
of the AI Act or the GDPR.

	► For databases tailored to AI or algorithmic systems, consider also Case Law 
Database – Tech Litigation, which collects litigation efforts against automated 
systems, including judgments, decisions and opinions from national and inter-
national courts as well as data-protection authorities. In addition the DAIL – the 
Database of AI Litigation – Ethical Tech Initiative, which compiles US litigation 
data involving AI and algorithmic systems, may provide valuable insights into 
emerging litigation trends related to algorithmic discrimination, systemic flaws 
and discrimination risks, linked to specific types of technologies, including relevant 
information on US-based companies operating within the European Union, either 
as providers of similar AI systems or as data controllers (such as Clearview AI).

Some civil society organisations are beginning to compile databases specifically 
focused on cases of algorithmic discrimination (Algorithm Watch reporting form). 
These databases will be more useful if EBs contribute to them by reporting their 
own litigation or investigation outcomes. This must be done in compliance with 
data protection and litigation privilege principles.

	► GDPR Enforcement Tracker – list of GDPR fines and fines | European Data 
Protection: for an overview of fines and penalties that data-protection authorities 

https://eur-lex.europa.eu/collection/eu-law/eu-case-law.html
https://fra.europa.eu/en/case-law-database
https://fra.europa.eu/en/case-law-database
https://tech-litigation.com/case-law-database/
https://tech-litigation.com/case-law-database/
https://blogs.gwu.edu/law-eti/ai-litigation-database/
https://blogs.gwu.edu/law-eti/ai-litigation-database/
https://algorithmwatch.org/en/press-release-reporting-form-collect-cases/
https://www.enforcementtracker.com/
https://www.edpb.europa.eu/topics/cooperation-enforcement/fines_en
https://www.edpb.europa.eu/topics/cooperation-enforcement/fines_en
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within the EU have imposed under the GDPR, listing fines, including country, 
authority, date, fine amount, controller/processor, sector and type.

	► Automated decision making under the GDPR: report by the Future of Privacy 
Forum: for a case law collection on ADM under the GDPR as of April 2022.

	► National case law databases.

Other sources

There is a wide range of sources of data that may be useful in the context of identify-
ing, investigating or proving a case of algorithmic discrimination.

	► Country reports from the European Commission against Racism and Intolerance 
(ECRI) 7th monitoring cycle will take into account AI.

	► Reports from civil society organisations (CSOs), covering either similar AI or 
algorithmic systems or similar decision-making processes.

	► Findings from UN monitoring bodies, including the Committee on the Elimination 
of Discrimination against Women (CEDAW), Committee on the Elimination 
of Racial Discrimination (CERD), Committee on the Rights of the Child, the 
Committee against Torture (CAT), Special Rapporteurs, the World Health 
Organization (WHO) and the Committee on Economic, Social and Cultural Rights.

	► Findings from other international bodies, such as the Office for Democratic 
Institutions and Human Rights of the Organization for Security and Co-operation 
in Europe (OSCE/ODIHR) and the Organisation for Economic Co-operation 
and Development (OECD). In this respect, the OECD register of AI Incidents 
and Hazards (OECD AI Incidents Monitor, an evidence base for trustworthy 
AI – OECD.AI) may be particularly relevant. 

	► Findings from domestic specialised bodies, including ombudspersons, equality 
bodies and NGOs. 

	► Administrative registers, such as central and local population registers.
	► Complaints data such as statistics emanating from the police, prosecutors and 
court case files and registers.

	► Academic and ad hoc research, including findings from EU research institu-
tions such as the European Union Agency for Fundamental Rights (FRA) and 
European Institute for Gender Equality (EIGE). A search by domain in the MIT 
AI Risk Repository may also be insightful.

	► Comparative information on case law, policies and practices across the member 
states (“European consensus” data).

2.1.3. Information provided by the respondent or other parties 

Information requested from the respondent using national or other Union law powers

Equality bodies could request information from respondents and other parties, for 
example the deployer or provider of the system (if this is a different organisation from 
the respondent), by exercising their investigative and information-gathering pow-
ers under relevant legislation, including national laws implementing the standards 

https://fpf.org/blog/fpf-report-automated-decision-making-under-the-gdpr-a-comprehensive-case-law-analysis/
https://oecd.ai/en/incidents
https://oecd.ai/en/incidents
https://airisk.mit.edu/
https://airisk.mit.edu/
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directives,34 freedom of information legislation and international instruments such 
as the Council of Europe Framework Convention on Artificial Intelligence,35 or by 
using collaborative channels with national data-protection authorities.

Information may be disclosed during investigations, negotiations and pre-action 
correspondence or in the course of litigation.

Inquiries: standards directives (Article 8)
Article 8 of Directives 2024/1499 and 2024/1500 could strengthen equality bodies’ 
rights of access to information, particularly:

	► under Article 8(1) of the standards directives, member states must empower 
equality bodies to conduct an inquiry into whether a breach of the principle 
of equal treatment has occurred;

	► under Article 8(2) of the standards directives, member states must provide a 
framework for conducting inquiries that enable equality bodies to carry out 
fact-finding, including:​ 
	– effective rights to access information and documents that are necessary to 

establish whether discrimination has occurred;
	– appropriate mechanisms for equality bodies to co-operate with relevant 

public bodies for that purpose. 

It is important to note that Article 8(3) provides for member states to entrust 
another competent body with these powers. This could, for example, be the MSA. 
In that case it would be the MSA exercising the Article 8(1) and (2) powers. Where 
such a competent body has completed its inquiry it shall provide the equality 
body, upon its request, with information about the results of the inquiry.

If the MSA was entrusted with these powers, it is important to note that in the AI 
Act this requires co-operation with the EB (Article 79(2)).

	► Inquiries could be particularly relevant in a case involving systems classed as 
non-high risk where it has proved difficult to obtain documentary evidence or 
where there is a suspicion of group discrimination but insufficient evidence 
in individual cases.

Note: no inquiries can be initiated or continued with while court proceedings in 
the same case are pending. Inquiries are likely to be governed by national law 
provisions.

34.	 Under Article 16 of the standards directives, equality bodies have a variety of data-collection powers, 
including collecting data to produce reports to conduct independent surveys (Article 16(2)) and 
the right to access statistical data where necessary to make an overall assessment of the situation 
regarding discrimination in the member State and for drawing up reports (Article 16(3)).

35.	 The Council of Europe Framework Convention on AI (2024) provides that parties shall adopt or 
maintain measures to ensure adequate transparency and oversight requirements (Article 8), and to 
ensure accountability and responsibility for adverse impacts on human rights (Article 9). Particularly, 
Article 14 requires parties to guarantee accessible and effective remedies, including documenting 
and providing information on AI systems with significant human rights impact to authorised bodies 
and, where appropriate, affected persons, so that individuals can contest AI-driven decisions and 
lodge complaints with competent authorities.
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Data protection impact assessment (DPIA)

Any processing of personal data that is likely to result in a high risk to data subjects’ 
rights due to its nature, scope, context or purposes requires the data controller to 
carry out a DPIA in accordance with Article 35(1) of the GDPR. Accordingly, DPIAs 
are highly relevant in cases involving automated decision making and profiling 
through algorithmic systems (Article 35(3) of the GDPR). However, aside from a 
narrow set of deployers of high-risk AI systems who have publishing obligations 
under the AI Act (see also DPIA under step 2.2.3 below), there is no legal require-
ment under either the GDPR or the AI Act for the deployer to publish or provide 
the DPIA to an equality body. Any control over the impact assessment is left to 
the initiative of the DPAs – collaboration channels with DPAs might be relevant 
in that regard. This should not discourage the equality body from making such a 
request. Some organisations may agree to provide the DPIA if available – either 
under Article 35(3) of the GDPR or voluntarily – or may even choose to publish a 
summary of it. The DPIA may be requested during pre-action correspondence or 
if litigation is brought.

Human or fundamental rights impact assessments (HRIA/FRIA)

An explicit obligation to carry out any type of FRIA is foreseen in the AI Act only for 
certain deployers and providers of high-risk AI systems (see also fundamental rights 
impact assessment under step 2.2.3 below). For other algorithmic or AI systems, no 
such obligation exists under the AI Act. However, this does not prevent providers 
from adopting such instruments voluntarily (European Center for Not-for-Profit Law 
and Danish Institute for Human Rights 2025; FRA 2025), based on their overarching 
obligation to respect and protect fundamental rights established at EU and national 
levels, and as a means of enhancing the accountability of AI operators in this regard 
(Mantelero 2024).

Particularly, an HRIA is a general term for the process and the tool of identifying, 
evaluating and addressing potential and actual adverse impacts of products or activ
ities on human rights and there are various forms in which it can be carried out. The 
HUDERIA methodology and model developed by the Council of Europe is one type 
of human rights risk assessment (Council of Europe 2025c, 2026). 

Similarly, an HRIA or FRIA may have been carried out by developers on a voluntary 
basis for non-high-risk AI systems – including under their own due diligence or 
human rights commitments or in accordance with frameworks such as the UN 
Guiding Principles on Business and Human Rights. National or regional laws, policies 
or practices may also require human or fundamental rights impact assessments to 
be conducted and published. 

In all these cases, equality bodies may seek disclosure of these assessments as part 
of their information-gathering powers.

Equality or gender impact assessment

Where such assessments are required under national law, equality bodies may request 
them. There may be no legal requirement to conduct or provide them.
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Documentation under the AI Act framework

Where a system is not classified as high risk, equality bodies may still request 
comparable information from the deployer or provider, relying on their investiga-
tive or information-gathering powers. While respondents are not legally obliged 
to have drafted and/or provided such documentation for non-high-risk or non-AI 
systems, equality bodies may be guided by the AI Act framework in structuring 
their requests and evaluate the respondent’s reaction – or inaction – accordingly 
at step 3 and step 4.

Surveys and statistical information

Equality bodies may conduct or access surveys, including sample surveys that chart 
the experiences of groups exposed to discrimination, and opinion surveys that 
measure the prevalence of prejudices (standards directives, Article 16). They may 
also access relevant official statistical sources, such as those compiled by national 
statistical bureaus in the context of the EU non-discrimination directives, as well 
as data gathered through population censuses and other major sources like the 
Labour Force Survey (LFS) and the Survey on Income and Living Conditions (SILC).

Standards directives 
	► Under Article 16(2) of Directives 2024/1499 and 2024/1500, equality bodies 
may conduct independent surveys concerning discrimination.

	► Under Article 16(3) of Directives 2024/1499 and 2024/1500, equality bodies 
must be able to access statistics related to the rights and obligations derived 
from the EU anti-discrimination directives where necessary to make an overall 
assessment of the situation regarding discrimination in the member state, 
and to draw up periodic reports on the state of equality in their member state.

Documentation under other product safety legislation

For non-high-risk products sold by a business to a consumer, there may be require-
ments under the General Product Safety Regulation36 (GPSR) and MSA Regulation,37 
which include obligations and documentation requirements similar to those in the 
AI Act. This is outside the scope of this methodology because the powers belong to 
the MSA; however, this is mentioned because the GPSR is considered a safety net for 
non-high-risk AI (Recital 166 of the AI Act) and its requirements may lead to relevant 
documentation being available either directly to the individual or by the equality 
body acting in co-operation with the MSA. For example, manufacturers covered by 
the regulation are required to ensure their product is accompanied by clear instruc-
tions and safety instructions for consumers (Article 9(7)) and to draw up technical 
documentation and conduct risk assessments that must be made available to the 
MSA (Articles 9(2)-(3) and 15).

36.	 Regulation (EU) 2023/988.
37.	 Regulation (EU) 2019/1020.
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2.2. Additional information available for high-risk AI systems 

2.2.1. Additional Information available to the complainant

Making and obtaining a response to an explanation 
request pursuant to Article 86 of the AI Act

This right can be asserted in addition to the DSAR request (see Making and obtain-
ing a response to a data subject access request (DSAR) pursuant to Article 15 of the 
GDPR). Any person subject to a decision that significantly and adversely affects them, 
which is taken based on the output of a high-risk AI system, has a right to obtain 
information on the role of the AI system in the decision-making process and the 
main elements of the decision. These should be clear and meaningful explanations. 
Properly handled responses may contain highly relevant information, including the 
input data and decision’s influencing criteria (see step 3 for details) for the subsequent 
identification of prima facie discrimination. If a complainant has not yet submitted 
such a request, it is recommended to encourage them to do so before proceeding 
further with any complaint or investigation. For a template see Appendix B.

This right only applies to the extent that the right is not otherwise provided for 
under Union law. For example, if the algorithmic system is a fully automated system 
processing the personal data of the affected person, it may be that the right to an 
explanation is provided under the GDPR at Articles 13-15 (Regulation (EU) 2016/679) 
When the respondent dismisses the explanation request with this motivation, a 
follow-up request under the GDPR (other relevant Union law) would be the next 
step (unless already exercised). For a template see Appendix A.

2.2.2. Publicly available information 

EU Database

See also 1.2.1 EU Database.

In step 1, you conducted a preliminary check of the EU database. If the respon-
dent is listed, you should have already identified whether they are listed in the 
database as:

	► a provider, listed in section A or B of the database:
	– for a high-risk use case that is relevant in the situation of the complainant;
	– for a use case that is intended for use in a high-risk domain, but falls under 
the exception in Article 6(3) of the AI Act;

	► a deployer, listed in part C of the database:
	– a deployer for a use case that is relevant in the situation of the complaint; 
which organisation is the provider?

Below are the main points of interest in the database (AI Act, Annex VIII).
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Section A: high-risk AI systems 
	► Contact details of the provider and authorised representative.
	► Trade name or other reference enabling identification traceability of the AI 
system (this could be useful for example where a high-risk system is used as 
part of another system).

	► Intended purpose.
	► Information used by the system (data, inputs) and its operating logic (not appli-
cable to systems in law enforcement, migration, asylum and border control). 

	► Status of the AI system (for example, is it still on the market?).
	► Type, number and expiry date of the certificate issued by the notified body 
and name or identification number of that body and a scanned copy of the 
certificate (not applicable to systems in law enforcement, migration, asylum 
and border control).

	► Member states where the system is or has been marketed (useful for co-operation 
with other authorities). 

	► A copy of the EU declaration of conformity (AI Act, Article 47).
	► Electronic instructions for use (not applicable to systems in law enforcement 
or migration, asylum and border control).

Section B: AI system for which the provider has concluded that it is not high-risk
	► Contact details of the provider and authorised representative.
	► Trade name or other reference enabling identification and tracing of the AI 
system. 

	► Intended purpose.
	► Relevant Article 6(3) condition and justification for why the system is not 
considered high risk (not applicable to law enforcement, migration, asylum, 
or border control).

	► The status of the AI system (is it still on the market?). 
	► Member states where the system is or has been marketed.

Section C: deployers of high-risk systems (AI Act, Article 49(3))
	► Name and contact details of deployer (only public authorities, EU institutions, 
bodies and agencies – or persons acting on their behalf ).

	► URL of the AI system’s entry in the EU database (as registered by the provider).
	► Summary of the fundamental rights impact assessment (FRIA) (not applicable 
to law enforcement, migration, asylum, or border control).

	► Summary of the data-protection impact assessment (DPIA).

Not all high-risk AI systems are listed in the public section of the EU database.

The table below shows in which use cases information should be provided in the 
database. 
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Table 3. Information available in EU and national-level high-risk database

Public section (Article 
49(1)-(3)), (except private 
deployers unless acting 

for a public body)

Non-public section 
(Article 49(4))

National 
implementation/

registry (Article 49(5))

All the information described 
below is required and 
is included in the public 
section of the database.

Limited amount of 
information is required 
and it is included 
only in a secure 
non-public section 
of the database.

Registration 
requirements apply 
only at national level.

Education and 
vocational training

Law enforcement Critical infrastructure

Employment, worker 
management and access 
to self-employment

Migration, asylum 
and border control

Essential services 
and benefits

High-risk AI systems 
under testing 

Administration of justice 
and democratic processes

Biometrics used for law 
enforcement, migration, 
asylum and border 
control purposes

Restrictions on access to information

According to Article 49(4)(d) of the AI Act, for high-risk AI systems in law enforcement, 
migration, asylum and border control management (points 1, 6 and 7 of Annex III), 
information on the AI system as recorded in the EU database is registered in a non-
public section and accessible only to the European Commission and the relevant 
MSAs. For these purposes only the data-protection authority or the European Data 
Protection Supervisor (EDPS, for the Commission) will be the relevant MSAs (Article 
74(8) and (9)) and have access to the information in the database.

This does not mean that the material those records are based on are also unavail-
able. It does however mean that more is required to justify access to the documents 
and that access could be refused. EBs who are Article 77 authorities have a power 
to request and access any documentation created or maintained under the regula-
tion (see below, step 2.2.3). Any such request must be sufficiently well justified to 
demonstrate that it is necessary for effectively fulfilling their mandate within the 
limits of their jurisdiction.

The act also makes very clear that market surveillance activities “shall in no way 
affect the independence of judicial authorities or otherwise interfere with their 
activities when acting in a judicial capacity” (Article 74(8)). This means that in 
respect of any relevant information that should be made available to the EB or an 
individual through judicial procedures, the restrictions of Article 74(8) do not apply. 
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The availability of sensitive material, even through these procedures, is likely to be 
governed by other confidentiality requirements and public and national security 
interests (see Confidentiality).

If legal bases for information sharing between equality bodies, market surveil-
lance authorities and other Article 77 authorities is established (see  Co-operation 
across sectors), then it would be possible for equality bodies to access informa-
tion obtained by market surveillance authorities under Article 71(4) and 49(4) 
(Council of Europe 2025b).

2.2.3. Additional information provided by the respondent  
or other parties 

AI Act documentation and reporting obligations

See also EU AI Act, Article 77: Powers of authorities protecting fundamental rights.

The AI Act creates obligations for providers and deployers of high-risk AI systems 
to create and maintain various types of documentation throughout the system’s 
life cycle. Equality bodies who are Article 77 authorities have the power to request 
and access any documentation created or maintained under the AI Act in accessible 
language and format, necessary for effectively fulfilling their mandates within the 
limits of their jurisdiction.38 (EU AI Act, Article 77)

This documentation is listed in the table of different types of technical documenta-
tion below. 

It is advised to request all this information, as all these documents together provide 
a clear picture of the use, design, data and risks of the system. 

Step 3 provides detailed explanations of what this information will show and how 
you can use it. 

The documentation will likely be organised based on universal and sector-specific 
documentation standards developed by the industry in recent years, including ref-
erences to “datasheets” and “model cards” in Annex IV. For equality bodies it would 
be helpful to be aware of these two types of documentation (Mittelstadt 2024). The 
required structure and content of these types of documentation will be bound by 
Joint Technical Committee-21 (JTC-21) standards (see below, Harmonised standards). 

See also  Co-operation across sectors.

The following describes a list of requirements that should be met for high-risk AI 
systems under the AI Act. While not all requirements explicitly require documen-
tation, it is safe to assume that at least internal documentation on each of these 
requirements will exist.

38.	 Equality bodies that do not fall under Article 77 do not have an additional direct legal basis under 
the AI Act for accessing relevant documentation for high-risk AI systems and will have to rely on 
their existing powers. It remains questionable if they will be able to gain sufficient insight into the 
functioning of high-risk AI systems to effectively carry out their mandates.
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Table 4. Requirements for high-risk AI systems under the EU AI Act

Requirement (article) Description of obligation Role

Risk management 
system (Article 9)

Risk-management system that identifies 
and analyses reasonably foreseeable risks 
to health, safety or fundamental rights, 
according to risk-management measures.

Provider

Data and data 
governance 
(Article 10)

Training, validation and testing data sets 
shall be subject to data governance. 
Practices include design choices, 
data collection and origin, relevant 
preparation, formulated assumptions, 
examination of biases and appropriate 
measures to prevent bias.

Provider

Technical 
documentation for 
high-risk AI systems 
(Article 11, Annex IV)

General description of AI system and 
detailed description of certain elements 
and processes. A more detailed 
description is offered in the table below.

Provider

Record keeping 
(Article 12)

Systems should record events 
relevant for identifying a risk to health, 
safety or fundamental rights and 
facilitate post-market monitoring.
This includes recording period of 
use, reference database, input data 
and identification of natural persons 
involved in the verification of results.

Provider

Instructions for 
use (Article 13) and 
human oversight 
(Article 14)

Operations for systems should be 
sufficiently transparent. This includes 
characteristics, capabilities and limitations 
of the system, alongside its intended 
purpose and performance metrics.
Next to that, human oversight and 
resources needed for the functioning 
of the system should be included.

Provider to 
deployer

Quality management 
system (Article 17)

Documentation of policies, procedures 
and instructions, including compliance 
strategy, design and quality control 
techniques, examination prior, 
during and after development.
Also includes technical specifications 
and systems for data management. 
Finally, documentation regarding serious 
incident response, communication with 
authorities, record keeping, resource 
management and responsibility division.

Provider
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Requirement (article) Description of obligation Role

Automatically 
generated logs 
(Article 19)

Providers must keep automatically generated 
logs for at least six months. Financial 
institutions maintain the logs pursuant 
to the relevant financial services law.

Provider

Automatically 
generated logs 
(Article 26)

Deployers must keep automatically 
generated logs at least six months. Financial 
institutions maintain the logs pursuant 
to the relevant financial services law.

Deployer

Fundamental rights 
impact assessment 
(Article 27)

Although exceptions apply, deployers 
must perform an assessment of the 
impact on fundamental rights that 
the use of the system may produce. 
This includes the processes in line 
with intended purpose, description of 
time frame and frequency, categories 
of persons afflicted, specific risks of 
harm, human oversight measures and 
measures taken in case risk materialises.

Deployer

EU declaration 
of conformity 
(Article 47, Annex V)

Provider must draw up a (machine 
readable) written, signed EU 
declaration of conformity for each high-
risk AI system, available to national 
authorities for 10 years after it has 
been placed on the market, which 
states it meets the requirements 
set out in section 2 of the AI Act.

Provider

CE marking 
(Article 48)

Systems are subject to the general 
principles set out in Article 30 of 
Regulation (EC) No. 765/2008 and 
shall be applied a CE marking.

Provider

Post-market 
monitoring data 
(Article 72)

Providers must establish a post-market 
monitoring system, which collects, 
documents and analyses relevant data 
on the performance of the system, to 
allow for compliance evaluation.

Provider

Incident reporting 
(Article 73)

Providers are required to report serious 
incidents to the market surveillance 
authorities of the respective member state.

Provider to 
the MSA. 
The MSA 
to involve 
EBs.

The technical documentation required from providers under Article. 11 of the AI 
Act, in combination with Annex IV of the AI Act, will serve as a particularly useful 
resource for EBs. 
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The following table zooms in on this technical documentation and points equality 
bodies towards those required elements that may be relevant for the purpose of 
applying this methodology.

Table 5. Different types of technical documentation under Article 11 and Annex IV 
(adapted with permission from Mittelstadt 2024)

Type of 
documentation Explanation

1. General 
description of 
the AI system

This includes: 
	f intended purpose
	f interactions with the system 
	f version management and reflection
	f appearance in software and hardware, or products it is a 
component of

	f hardware it is intended to be used on
	f user-interface and instructions for the deployer.

2. Design 
specifications

This includes:
	f methods and steps for the development of the system
	f design specifications; logic, algorithm and key choices, including 
assumptions and optimisation choice

	f relevance of chosen parameters
	f expected output and its quality
	f possible trade-offs regarding compliance.

3. System 
architecture

Explanation of the structure of software components, their 
interaction and integration alongside computational resources 
used for development, training, testing and validation.

4. Data 
requirements

Data requirements include datasheets describing training methods, 
techniques and datasets used with information about their origins, 
scope and characteristics, obtainment, labelling procedures and 
cleaning methods.

5. Human 
oversight

Assessment of the human oversight measures implemented in 
accordance with Article 14, with technical measures needed in 
order to facilitate interpretation of the AI system by deployers.

6. Perfor
mance 
measures

Validation and testing procedures used, along with information 
about the main characteristics of testing data, metrics used for 
measuring accuracy, robustness and compliance, as well as 
potentially discriminatory impacts. Also contains all test logs and 
test reports, including predetermined changes.

7. Capabilities Detailed information about the monitoring, functioning and control of 
the AI system is required, specifically its capabilities and limitation. 
This includes degrees of accuracy for specific groups. 
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Type of 
documentation Explanation

8. Risk 
management 

Risk-management system as described in Article 9.

9. Post-market 
monitoring

A detailed description of the system in place to evaluate the 
system’s performance post-market in accordance with Article 72.

10. Other EU 
legislation

Harmonised standards applied, copy of EU declaration of conformity 
(Article 47).

Harmonised standards

Harmonised standards are technical standards currently under development by 
European standardisation organisations (CEN/CENELEC) that, if followed, will confer 
providers of high-risk AI systems with a “presumption of conformity” with the AI Act. 
In practice, this will likely cover a wide range of information elements, including those 
needed to support understanding of how the AI system works, its characteristics, 
capabilities, strengths, limitations and performance, in line with the legal text (Soler 
Garrido et al. 2024) 

The following standards under development have been considered particularly 
important for setting the requirements of technical documentation available to 
equality bodies.39

	► JT021036 “Artificial intelligence  – Concepts, measures and requirements 
for managing bias in AI systems”: the purpose of this standard is to define 
“concepts, measures and requirements for assessment and treatment of bias 
in AI systems. This includes bias unwanted by the AI provider and AI deployer 
according to their specification of the AI system, in the context of the AI Act”.

	► JT021008 “AI trustworthiness framework”, parts 1 (logging), 2 (accuracy and 
robustness) and 3 (transparency and human oversight): the purpose of this 
standard is to define terminology, concepts, requirements, and guidance on 
logging, accuracy, robustness, transparency and human oversight.

	► JT021024 “AI risk management”: the purpose of this standard is to define require-
ments and provide guidance for risk management of AI systems throughout the 
entire life cycle of the AI system. This document requires providers to establish 
objective criteria for risk acceptability but does not specify acceptable risk levels.

These standards are unlikely to define thresholds or explain how different treatment 
between people or groups of people would be illegal discrimination. According to 
Mittelstadt (2024), EBs should be aware that standards will set expectations about 
how bias can be measured and mitigated in AI systems but will not determine 
whether these biases are illegal or unethical. 

39.	 For a list and description of all standards currently being developed see CEN/CENELEC, “CEN/CLC/
JTC 21 Work Programme” CEN - CEN/CLC/JTC 21, accessed 25 June 2026. Other standards, including 
pre-existing international standardisation work (such as ISO/IEC standards) can be also relevant 
when addressing bias and transparency in AI systems. International standards are typically not free 
of charge and are subject to intellectual property protections, challenging the ability of equality 
bodies to access them.

https://standards.cencenelec.eu/ords/f?p=205:22:::::FSP_ORG_ID,FSP_LANG_ID:2916257,25&cs=114251C6C0B684FBBC069923513BF6348


Information gathering on the algorithmic or AI system to identify discrimination ► Page 65

Standards, conformity assessments and certificates

High-risk systems in conformity with harmonised standards shall be presumed to 
be in conformity with the requirements of section 2 of the AI Act (requirements 
for high-risk ai systems). However, it is important to note that compliance with 
transparency or other obligations does not indicate that use of AI system or its 
output is lawful under regulation or other law and should be without prejudice to 
other transparency obligations for deployers of AI systems laid down in Union or 
national law (Recital 137). Providers must list the harmonised standards applied to 
the AI system. Where harmonised standards have not been used, providers must 
explain how the requirements of the AI Act (Chapter III, section 2, of the AI Act) 
have been otherwise met, for example through usage of other relevant standards 
and technical specifications. This should enable equality bodies to determine 
when a relevant bias, trustworthiness or harmonised risk-management standard 
has been followed.

Impact of a presumption of conformity

Any presumption of conformity does not preclude investigation or taking action in 
respect of discrimination or other human rights risks. First, the AI Act itself recognises 
that an AI system that is compliant with the regulation may still present risk and 
at Article 82 provides a procedure for dealing with this situation. Similarly, Article 
7(3) of the General Product Safety Regulation (EU) 2023/988 (which may apply to 
non-high-risk AI systems) provides that the presumption of conformity with the 
general safety requirement in the regulation shall not prevent the MSA from taking 
all appropriate measures under the regulation where there is evidence that, despite 
the presumption, the product is dangerous. 

Note: under the MSA Regulation (EU) 2019/1020 where an economic operator presents 
test reports or certificates attesting to the conformity of their product with Union 
harmonisation legislation, the MSA must take “due account” of the report or certificate. 

Fundamental rights impact assessment

The requirement to conduct a fundamental rights impact assessment (FRIA) applies 
only to certain deployers of high-risk AI systems, as provided for in Article 27 of the 
AI Act and Annex III 5(b) and (c) of the AI Act. This includes:

a.	 deployers of high-risk AI systems that are public bodies or private entities 
providing public services;

b.	 deployers of high-risk AI systems used to evaluate the creditworthiness of 
natural persons or to establish their credit score (except for AI systems used for 
the detection of financial fraud), and those used to assess risks or determine 
pricing in life and health insurance.
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Under the Digital Omnibus on AI there is recognition that there is cross-over between 
the FRIA and the DPIA. Thus, it may be necessary to request the DPIA if it is cross-
referenced rather than incorporated into the FRIA.40 

Following the completion of the FRIA, the deployer is, under Article 27(3) and (5) of 
the AI Act, obliged to notify the competent MSA of the FRIA’s results by submitting a 
filled-out (standardised) template. In addition, a summary of the FRIA’s findings must 
be submitted by the deployer as part of their registration process in the EU database, 
for those who have registration obligations under Article 49(3) of the AI Act. Deployers 
under the second category (those in the credit and insurance sector) are not subject 
to this obligation. Equality bodies are therefore expected to find a summary in section 
C of the EU database, as set out in Annex VIII, only for the mandatory FRIAs conducted 
by public bodies or private entities deployers falling under the first category.

Note: the application of both obligations is limited in the case of public authorities 
deploying high-risk AI systems in the areas of law enforcement, migration, asylum, 
and border control. Under Article 49(4) of the AI Act, a summary of the FRIA’s findings 
is not to be submitted to the EU database at all – not even in its secure, non-public 
section. In addition, under Article 27(3) of the AI Act, such deployers, in exceptional 
cases – including for reasons of public security – may be exempt from the obligation 
to notify the market surveillance authorities (MSAs) of the FRIA’s results, following 
the derogation from the conformity assessment procedure described in Article 
46(1) of the AI Act (see also the box below on the area of law enforcement). The 
possibilities for equality bodies to access information in such cases are therefore 
limited based on the AI Act.

Deployers of other categories of high-risk AI systems – for example, a recruitment 
company using AI to screen or select candidates – are not legally required to carry out 
an FRIA. However, this does not necessarily mean that an FRIA is not conducted in such 
cases. Some organisations may do so pursuant to national legislation, in accordance 
with frameworks such as the UN Guiding Principles on Business and Human Rights, or 
to align with their own due diligence or human rights commitments. In these cases, 
equality bodies may seek disclosure as part of their information-gathering powers.

Providers of high-risk AI systems do not fall under the requirement to conduct a 
fundamental rights impact assessment of the specific type referred to in Article 27 of 
the AI Act. However, conducting an FRIA as a general tool for identifying, evaluating 
and addressing potential or actual adverse impacts on fundamental rights, rooted 
in the human rights impact assessment (HRIA) framework, is part of the conformity 
assessment and provider’s obligation for a risk management and quality management 
system, as set out in Articles 9(2), 17(1)(g) and 43 of the AI Act (Mantelero 2024). This 
type of impact assessment would typically follow a standards-based approach and 
may likewise be requested, together with the rest of the documentation maintained 
under the AI Act, by equality bodies exercising their powers under Article 77 of the 
AI Act (see above, under 2.1.3).

40.	 Regulation (EU) 2026/1744 of the European Parliament and of the Council of 8 July 2026 amending 
Regulations (EU) 2024/1689, (EU) 2018/1139 and (EU) 2023/1230 as regards the simplification of 
the implementation of harmonised rules on artificial intelligence (Digital Omnibus on AI). Available 
at: https://eur-lex.europa.eu/eli/reg/2026/1744/oj/eng, accessed 24 July 2026.

https://eur-lex.europa.eu/eli/reg/2026/1744/oj/eng
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In addition to the legal requirements under the EU AI Act, national or regional laws, 
policies or practices may require human or fundamental rights impact assessments 
to be conducted and, in some cases, made public. In these cases, equality bodies 
may seek disclosure as part of their information-gathering powers.

Data protection impact assessment (DPIA) 

Any processing of personal data that is likely to result in a high risk to data subjects’ 
rights due to its nature, scope, context or purposes requires the data controller to 
carry out a data protection impact assessment (DPIA) in accordance with Article 
35(1) of the GDPR. Accordingly, DPIAs are by definition highly relevant in cases of 
high-risk AI systems involving personal data processing, automated decision making 
and profiling (cf. Article 35(3) of the GDPR). 

However, submission of summaries of DPIAs in the EU database (section C) is required 
only for certain narrow sets of deployers of high-risk AI systems, who are required 
to register their use of AI in the EU database under Article 49(3). This includes public 
authorities, Union institutions, bodies, offices and agencies – or persons acting on 
their behalf who use high-risk AI systems. For the rest of deployers and high-risk AI 
systems there is no direct legal requirement under either the GDPR or the AI Act 
to publish or provide the DPIA to an equality body. Any control over the impact 
assessment is left to the initiative of the DPAs – collaboration channels with DPAs 
might be relevant in that regard. This should not discourage the equality body from 
making such a request, as part of their information-gathering powers under national 
law. Some organisations may agree to provide the DPIA if available or may even 
choose to publish a summary of it. The DPIA may be requested during pre-action 
correspondence or if litigation is brough.

The Digital Omnibus regulation proposal41 requires the EDPB to draw up single, 
EU-wide lists of processing activities that do, or do not, require a DPIA, alongside 
a common methodology and template,42 which is expected to replace the current 
fragmented system of national lists and harmonise these lists at the EU level.

2.2.4. MSA notification or ex officio investigation

The equality body can expect to receive information from the MSA about AI systems 
that represent a risk to non-discrimination rights or are involved in serious incidents 
infringing those rights. For details on the type of information to be expected, see 
1.1 C: Informed by MSA. 

EBs could obtain the AI Act documentation from the MSAs if an MSA has already 
accessed the same from the provider. This could accelerate the process of access 

41.	 Article 3 Proposal for a Regulation of the European Parliament and of the Council amending 
Regulations (EU) 2016/679, (EU) 2018/1724, (EU) 2018/1725, (EU) 2023/2854 and Directives 2002/58/
EC, (EU) 2022/2555 and (EU) 2022/2557 as regards the simplification of the digital legislative frame-
work, and repealing Regulations (EU) 2018/1807, (EU) 2019/1150, (EU) 2022/868, and Directive (EU) 
2019/1024 (Digital Omnibus), EUR-Lex - 52025PC0837 - EN - EUR-Lex, accessed 25 June 2026.

42.	 The European Data Protection Board was consulting in May 2026 on a DPIA template, which is 
available here: www.edpb.europa.eu/our-work-tools/documents/public-consultations/2026/
edpb-dpia-template_en.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52025PC0837
http://www.edpb.europa.eu/our-work-tools/documents/public-consultations/2026/edpb-dpia-template_en
http://www.edpb.europa.eu/our-work-tools/documents/public-consultations/2026/edpb-dpia-template_en
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for EBs. Respondents cannot prevent MSAs from sharing the documentation with 
EBs under the guise of trade secret protection, particularly where EBs request the 
documentation through the MSA (Council of Europe 2025b). For an analogous 
example of this being applied in practice see CK v. Dun & Bradstreet Austria GmbH 
and Magistradt der Stadt Wien, paragraph 76.

When the case is handled as part of an ex officio investigation or a notification by 
an MSA, consider:

	► seeking the disclosure of documents from the MSA that are necessary for the 
EB investigation;

	► convening a round table or workshop with relevant NGOs or other interested 
organisations and using the discussion to gather relevant information;

	► raising awareness and conducting consultations to identify affected persons 
or groups, including through surveys or other participatory information-
gathering processes.

Area of law enforcement
Possibilities for information gathering will be more limited in the context of law 
enforcement, making it more difficult to identify the use of AI or algorithmic 
systems and any resulting discrimination.43 

AI Act
	► Under Article 49(4) of the AI Act, the registration of high-risk AI systems in the 
areas of law enforcement, migration, asylum and border control management 
not only is to take place in a secure non-public section of the EU database 
referred to in Article 71 of the AI Act but should also only include a specific 
set of limited information, excluding for example information on input data 
and its operating logic. This non-public database is further accessible by 
the MSAs designated for law enforcement and border control AI systems in 
accordance with Article 74(8) and in principle not accessible to the EBs. For 
further information see Restrictions on access to information under 2.2.2.

	► In line with Article 27(1) of the AI Act, law-enforcement authorities are, as pub-
lic authorities, required to conduct a fundamental rights impact assessment 
(FRIA) prior to deploying a high-risk AI system. However, two exceptions apply 
in this regard. First, under Article 49(4)(c) of the AI Act, such deployers shall 
not submit a summary of the FRIA’s or DPIA’s findings to the EU database – 
not even in its secure, non-public section. Second, they may, in exceptional 
cases, including for reasons of public security, be allowed by the MSA to place 
a high-risk AI system on the market or put it into service without complying 
with conformity assessment procedures or in “urgent” cases without authori-
sation at all (Articles 46(1) and 46(2) of the AI Act). This would under Article 
27(3) of the AI Act also include exemption from the obligation to notify the 
MSA of the FRIA’s results.

43.	 For a comparison between algorithmic data rights in the GDPR and the LED, see González Fuster 
(2020). 
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Note: Articles 27 and 46 of the AI Act do not provide any exemption from the 
requirement to conduct the FRIA altogether, and the condition in Article 46(1) is 
specifically limited to the “limited period while the necessary conformity assess-
ment procedures are being carried out”. Article 46(2) further requires that, in urgent 
cases, authorisation be sought “during or after the use, without undue delay”.

It is important to note that if the authorisation is subsequently refused:
	► the use of the high-risk system shall be stopped with immediate effect;
	► all the results and outputs of such use shall be immediately discarded.

The possible routes for equality bodies to access information related to both the 
DPIA and FRIA are discussed below

Law-enforcement directive

In addition, the law-enforcement directive (LED)44 provides for several exceptions 
and possible restrictions to informational rights of individuals through national 
transpositions, if it is necessary in order to avoid prejudicing the prevention, 
detection, investigation or prosecution of criminal offences or the execution of 
criminal penalties and to protect public and national security (Article 13(3) and 
15 of the LED).

Accordingly, practices differ among member states regarding the type of informa-
tion that is to be provided and how it could be accessed; therefore, reference to 
national law is crucial in this area.

Automated decision making
	► Article 11 of the LED prohibits certain forms of automated processing, includ-
ing profiling, and requires that such processing be explicitly authorised by 
Union or member state law subject to appropriate safeguards for the rights 
and freedoms of the data subject. The minimum level of protection required is 
the right to obtain human intervention on the part of the controller. It will be 
necessary to consider national frameworks governing automated processing 
by law enforcement to discover what information about automated process-
ing should be available. For different transposition in various member states 
see Vogiatzoglou and Marquiene 2022; see also Recital 38.

	► Article 13 and 14 of the LED does not explicitly stipulate information obliga-
tions regarding the use of automated decision making, including profiling. 

Information disclosure
	► Under Article 13(1) of the LED, data controllers are obliged to provide certain 
minimum information, including their identity and the contact details of the 
controller, the data subjects’ right of access to their personal data and the 
intended purposes of the data processing.

44.	 Reference to the LED with regard to information sources shall not be deemed to be exhaustive; other 
instruments in the broader area of freedom, security, and justice such as SIS II Council Decision, VIS 
and EURODAC may also contain substantive and procedural rules on the rights of data subjects, 
including the rights to information and access.
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That information does not concern a certain data subject, but a certain processing 
procedure and all data subjects potentially affected by it. It is usually made avail-
able on the competent authority’s dedicated website. It has been reported that 
it is not always easy or possible to find the relevant information on the website 
of the centralised entity governing the law-enforcement authorities, national 
police authority or the competent ministry (Vogiatzoglou and Marquiene 2022).

	► Article 13(2) of the LED enlarges the scope of information to be shared with data 
subjects, including the legal basis for the processing and, where applicable, the 
categories of recipients that the personal data shall be shared with, and, where 
necessary, further information, in particular where the personal data are col-
lected without the knowledge of the data subject. Under Article 13(3) this can be 
delayed, restricted or even omitted under national law if such a measure meets 
the standards of being necessary and proportionate in a democratic society.

Such information, if specific enough, can be offered on the website, along with 
the minimum information. 

Right of access
	► Under Article 14 of the LED, data subjects are granted the right to access more 
information about the data-processing activities than the general informa-
tion made available to the public, including the purposes of the processing 
operation, the categories of data concerned and the recipients or categories 
of recipients to whom the data are disclosed, as well as communication of 
the data undergoing processing and of their origin.

Unlike the GDPR, the article does not explicitly provide for the right to be informed 
about the existence and the logic of automated decision making nor the poten-
tial consequences for the data subject. However, law-enforcement authorities 
may be obliged under national laws to disclose information about the way an 
individual was profiled.

	► Under Recital 43 of the LED the provided information does not need to include 
an actual copy of the data processed, as for example in the GDPR; instead, a 
full summary is sufficient. 
The content of the response – when access is not refused on formalistic 
grounds – is often reduced to standardised replies that are brief and devoid of 
substantive information yet still deemed formally compliant (Erdogan 2024). 

	► Under Article 15 of the LED, the right of access may be delayed, restricted 
or even omitted under national law, if such a measure is necessary and pro-
portionate in a democratic society for the protection of, inter alia, public or 
national security, or for the unimpeded conduct of official or legal inquiries, 
investigations or proceedings. 

Access request
	► Article 14 and 17(3) of the LED foresee two types of procedure for the exercise 
of the right of access. First, the “direct access” procedure contained in Article 
14 of the LED, where individuals can turn directly to the law-enforcement 
body, the controllers, with questions about their personal data. Second, 
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an exceptional procedure, the “indirect” access, where the right of access 
is undertaken by the national data-protection authority (DPA) acting as an 
intermediary.

National laws implementing the system of indirect access, such as in Belgium 
where indirect access is the default, have been criticised for their structural and 
procedural shortcomings (Dimitrova and De Hert 2024), which restrict the effec-
tive monitoring of data-processing activities and the communication of relevant 
information to the data subjects concerned.

Note: where information is gathered by a competent authority for law-enforcement 
purposes, it falls within the scope of the LED – for example, data relating to an indi-
vidual’s previous criminal history. Where the information is scraped from another 
public source or collected for purposes other than law enforcement (such as civil, 
employment or education status), it falls under the scope of the GDPR. In certain 
AI systems used by law enforcement, both types of input data may be used, and 
care must therefore be taken to determine whether the applicable information 
rights are governed by the GDPR or the LED. This situation becomes even more 
complex where private companies are involved in software development or in 
processing or controlling relevant data (see Erdogan 2023). In cases of uncertainty, 
specialist law advice should be sought.

Records of processing activities
	► Under Article 24 of the LED, controllers are obliged to keep a registry of pro-
cessing operations, including information on the purposes of the processing; 
the categories of recipients to whom the personal data have been or will be 
disclosed; and, where applicable, the use of profiling. Those shall be made 
available to the data-protection authorities upon request (for collaboration 
possibilities with DPAs, see  Co-operation across sectors).

Data-protection impact assessment (DPIA)

In the context of law enforcement, Article 27 of the LED requires a data-protection 
impact assessment where a type of processing using new technologies is likely 
to result in a high risk to the rights and freedoms of natural persons. DPIA obliga-
tions will differ in member states based on national transpositions. Article 29 of 
the Data Protection Working Party recommended that national legislators place 
an obligation upon controllers to carry out a DPIA in connection with automated 
decisions. However as with the FRIAs, law-enforcement authorities are not required 
to submit a summary of it to the EU database (Article 49(4)(c) of the AI Act).
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Step 3
Methodology for assessing 
received information

Step 3 introduces the types of discrimination caused by AI systems whether used 
for automated decision making or to assist decision makers.

The introduction to concepts sets out the types of discrimination and applies them 
to an AI context. New concepts for equality bodies may include proxy discrimination 
and variables. It also introduces identifying and establishing a presumption or prima 
facie case of discrimination.

The operative part of step 3 is designed to help caseworkers evaluate the informa-
tion received under step 2 and the sample record sheet at Appendix K can be used 
alongside to record that information. In steps 3.2 to 3.6 the caseworker is provided 
with a short explanation, a set of questions to consider, potential sources of informa-
tion that may help answer those questions and example indicators of discrimination 
or discriminatory practice.

Step 3.7 draws all those findings together and provides a guide to assessing whether 
a presumption of discrimination is made out and, importantly, what to do when the 
available evidence is insufficient or there is a lack of transparency.
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Step 3.8 provides guidance on evaluating the likelihood that the respondent may 
be able to rebut or provide a justification for any discrimination.

It is not expected that caseworkers will be able to answer all questions or have access 
to all documents or evidence. Instead, we hope that it will enable caseworkers to 
do the best with the information that is available and to understand its relevance.

Figure 4. Step 3 – Assessing received information 

In step 2, you should have started the process of gathering relevant documenta-
tion and other evidence. In step 3, you will use that evidence to assess whether you 
can establish a presumption or prima facie case of discrimination and also whether 
there is a likelihood that the respondent will be able to rebut any presumption of 
discrimination or provide a justification. 

For many of the sub-steps in step 3, technical expertise may be useful. This should be 
an expert with a good understanding of statistics, data science and AI. Concepts that 
are core to the development of algorithmic systems such as training data, ground 
truth labels, outputs and inputs are not further explained in this methodology; these 
are assumed to be basic knowledge in the fields of statistics, data science and AI. 
When employing a technical expert, make sure the expert understands both data 
science and non-discrimination principles.

In some cases, MSAs or other agencies in the member state will have the technical 
expertise required that may be used by equality bodies (see  Co-operation across 
sectors).
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Additionally, sometimes sectoral expertise may be helpful to understand patterns of 
historical and existing inequalities in the sector where the system is applied. When 
employing sectoral expertise, it may be helpful to employ experts with a background 
in social sciences and empirical research as this background helps bridge the gap 
between the sectoral expertise and technical expertise. Where this is not possible it 
may be necessary for the EB to conduct further research on historical and other inequal-
ity to be able to assess the possibility as to whether this has affected the system. For 
example, known over-policing of certain communities or gender income disparities.

A recommendation to involve experts is mentioned where applicable at each sub-step. 

Note: as identified under the methodology, the new Article 77(1)(b) on requirement 
of co-operation and mutual assistance may result in the MSA or another public 
authority or body under the act being able to provide the required expertise.

Note: where insufficient information is available you will need to consider either:

	► the impact of lack of transparency on the burden of proof (see transparency 
under step 3.7); or

	► requesting an evaluation of the system and testing by the MSA (see step 4.2.1).

A reasonable level of knowledge of discrimination law is expected for using this 
methodology, but the basic concepts are restated in the beginning of this step to 
better show how they connect to algorithmic systems.

Introduction to concepts

Types of discrimination

Direct discrimination 

A person is treated less favourably in comparison to how others in a similar situation 
are or would be treated, and the reason for this is a particular characteristic they hold 
that falls under a protected ground (and, only in EU cases concerning age/disability 
and genuine occupational requirement cases, there is no justification).

Example of direct algorithmic discrimination

In Finland, a man was denied a loan by a financial institution, which used a scoring 
system based on data such as place of residence, gender, age and mother tongue to 
assess the risk of loan default. It was found that the man would have been approved 
for the loan had he been a woman or had Swedish as his mother tongue. Furthermore, 
no individualised risk assessment was made regarding his likelihood of defaulting; 
he was simply refused the loan based on statistical assumptions related to his gender 
and mother tongue. The Finnish National Non-Discrimination and Equality Tribunal 
concluded in 2018 after a request for an investigation by the Non-Discrimination 
Ombudsman that this was a case of direct discrimination.
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Further reading 
	► Assessment of creditworthiness, authority, direct multiple discrimination, 
gender, language, age, place of residence, financial reasons, conditional fine, 
Tribunal of Finland (2018)

Indirect discrimination 

An apparently neutral provision, criterion or practice (PCP) that puts members of a 
protected group at a particular disadvantage in comparison to others in a similar 
situation, unless: 

	► the PCP is objectively justified by a legitimate aim; and
	► the means of achieving that aim are appropriate and necessary.

There is no authoritative decision as of yet in respect of whether or not some or 
all automated decision-making processes are a provision, criterion or practice but 
there is a strongly held view among some practitioners that they almost certainly 
are: “In our view, automated decision-making processes which utilise algorithms 
are almost certainly PCPs for the purpose of an indirect discrimination claim” (Allen 
and Masters 2019).

Example of indirect algorithmic discrimination (Deliveroo case)

Deliveroo’s algorithmic “self-service booking” system for allocating work shifts 
was found to be indirectly discriminatory, particularly on the grounds of belief 
(participation in collective action such as strikes) and disability. By relying on 
participation and reliability statistics, apparently neutral criteria, the system in 
practice disadvantaged riders who abstained from work for legitimate reasons, 
such as strikes, illness or care responsibilities, by reducing their scores and con-
sequently their access to future work opportunities.

The “blindness” of the statistics used, that is, the system’s failure to take account 
of reasons for unavailability linked to protected grounds, resulted in different 
situations being treated similarly, leading to a disproportionate impact on pro-
tected groups.

Further reading
	► Filcams Cgil Bologna and Others v. Deliveroo Italia S.R. (2020) 
	► Purificato (2021)

Multiple discrimination 

Discrimination can occur based on more than one ground. For example, a person 
may suffer discrimination based on race and based on gender or disability. There 
are several different terms used to describe discrimination that occurs on more than 
one ground. Some examples of terms used are “multiple discrimination”, “cumulative 

https://illej.unibo.it/article/view/12990
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discrimination”, “compound discrimination”, “combined discrimination” and “intersec-
tional discrimination” (Fredman 2016). These all have subtly different meanings. For 
this methodology, it is important to recognise that the basis of discrimination may 
be multifaceted (Xenidis 2021).

Intersectional discrimination

“In essence … intersectionality is a way of thinking about identity and its relation-
ship to power” (Crenshaw 2015).

Intersectional discrimination is different from other forms of multiple discrimination 
in that it is not simply an addition of discrimination based on single grounds, but 
different personal characteristics overlap and cannot be separated. Social, economic, 
cultural and institutional structures interlock and form a complex system that creates 
(and perpetuates) inequality (Crenshaw 1991). For example, social categories such as 
age and gender can overlap to create advantage or disadvantage depending on the 
circumstances. Inequality can change depending on circumstances and facts and is 
sometimes time and location dependent. For example, a non-migrant woman may 
be “less” equal than a man but more equal than a migrant woman. Social inequal
ities can also shape power relations. These interlocking structures of inequality are 
mirrored in the real-world data used to design, build and test algorithmic systems. In 
addition, machine learning approaches used to build AI systems are able find inter-
acting patterns that are not known or not evident from basic data analyses. In that 
way algorithmic systems can lead to intersectional discrimination (Xenidis 2021). 
Although intersectional discrimination was rejected by the CJEU in the Parris case 
(C-443/17), some commentators suggest that this needs to be revisited particularly 
in light of the increasing recognition of the phenomenon in Union law such as the 
Pay Transparency Directive 2023/970/EC and Directive (EU) 2024/1385 on combating 
violence against women and domestic violence (Howard 2024).

Proxy discrimination 

Discrimination based on the use of characteristics, known as proxies, that are not 
themselves assigned to any of the explicitly prohibited grounds of discrimination 
(see protected characteristics), but that correlate with a protected ground, is referred 
to as proxy discrimination. While EU legislation does not explicitly recognise or refer 
to proxy discrimination, it is a theoretical construct that helps to understand how 
algorithmic discrimination may arise.

	► Proxy discrimination may be direct discrimination if there is an inseparable 
connection between the chosen – neutral – characteristics and the expli
citly protected ones (pregnancy and gender, for example: Dekker v. Stichting 
Vormingscentrum voor Jong Volwassenen (VJV-Centrum) Plus, 1990; Dita Danosa v. 
LKB Līzings SIA, 2010; Andersen v. Region Syddanmark, 2010; VL v. Szpital Kliniczny 
im. dra J. Babińskiego SPZOZ v. Krakowie, 2021).

	► Alternatively, proxy discrimination may be indirect discrimination if the provi-
sion, criterion or practice, including proxies, impact persons with protected 
characteristics in a disproportionate manner (for an explanation of this in 
practice, see Jyske Finans v. Ligebehanlingsnævnet, 2017(C-668/15)). 
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Key case: Dekker v. Stichting Vormingscentrum (1990)

An employer was in direct contravention of the principle of equal treatment 
(Council Directive 76/207/EC) on the implementation of equal treatment for men 
and women as regards access to employment, vocational training and promotion 
and working conditions when it refused to enter into a contract of employment 
with a female candidate suitable for the job where refusal was based on the pos-
sible adverse consequences of employing a pregnant woman because the national 
sickness scheme assimilated pregnancy to sickness. The court recognised that 
only women could be refused employment on the grounds of pregnancy and 
there is constituted direct discrimination on the grounds of sex.

Proxy variables

In the context of non-discrimination law, “proxies” or “proxy variables” refer to char-
acteristics or combinations thereof that are not themselves listed among the expli
citly prohibited grounds of discrimination under the relevant legal framework, but 
that correlate with those grounds in such a way that their use can lead to unlawful 
discrimination. One example of this is a postcode: a postcode is not discriminatory 
in itself; however, if many migrants or people of a particular ethnic origin live in a 
certain area, it can function as a proxy for a prohibited ground, namely ethnic origin.

Proxies can be recognised by over-representation: if people with a specific protected 
attribute are over-represented in a group, then identifiers of this group are likely to 
be proxies. Thus, in the above example, because people of different origins are over-
represented in certain neighbourhoods, a postcode can be recognised as a proxy. 

When a proxy is used as input to an algorithmic system, this could indicate potential 
discrimination. Note that depending on the type of proxy, the use of proxies can 
indicate both direct and indirect discrimination (Weerts et al. 2024).​ Certain charac-
teristics are known, through research on the topic and relevant case law, to be proxies 
for protected characteristics. Proxies may also be identified by understanding and 
analysing the specific context in which an algorithmic system is applied, considering 
existing historical inequalities and demographics. 

For details and examples of different types of proxies, see Appendix E.

In the Chez case (C-83/14), a collective measure (placing electricity meters in a 
“Roma” district at a height of between six and seven metres rather than less than 
two metres in other districts) was imposed on a district inhabited by mainly, but not 
exclusively, persons of Roma origin. If that measure proved to have been introduced 
and/or maintained for reasons relating to the ethnic origin common to most of 
the inhabitants of the district concerned, it would be considered direct or indirect 
discrimination, including against those inhabitants of that district of non-Roma 
origin. This was a matter for the national court to determine by taking account of 
all the relevant circumstances of the case and of the rules relating to the reversal of 
the burden of proof that are envisaged in Article 8(1) of Directive 2000/43.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=oj:JOC_2015_311_R_0009
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Algorithm example: college grant check 

This example should help to explain how proxies work. In this case “living close to 
parents” and “following vocational education” acted as proxies for “non-European 
migrant background”. 

The Education Executive Agency of the Netherlands (DUO) performs checks to 
ensure that disbursed college grants are properly granted. This process is known 
as the college grant check (in Dutch abbreviated to CUB). Suspicion emerged that 
the now ceased CUB process was discriminatory against students with a migration 
background. This suspicion was based on the appeal procedures initiated by stu-
dents who were found to have wrongly received grants, in which lawyers realised 
that their clients overwhelmingly came from migration backgrounds. Investigation 
brought to light that a fraud risk scoring system was used in this process to prioritise 
investigations into (il)legitimate use of the grants.

Algorithm Audit performed an analysis of the algorithmic system, differences in 
treatment in the separate steps of the CUB process and investigated whether the 
inputs to the system could be considered proxies.45 The system was found to use 
three inputs: the age of student, the level of education and the distance between 
their address and their parents. Nationality, migration background or any other 
information about race or ethnicity were not used in the fraud scoring system.

The key findings of Algorithm Audit were that:
	► the CUB process overall led to unequal treatment of students with a non-
European migration background;

	► the risk profile assigned higher risk scores to students with a migration back-
ground; students with a non-European migration background were twice as 
likely to be assigned to a high-risk category than students of Dutch origin;

	► the further manual selection of students for control reinforced the over-
representation rather than reduce it. Students with a non-European migra-
tion background were 6.2 times more likely to be selected for a check, which 
involved an invasive home visit, than students of Dutch origin.

A Dutch court concluded that this practice was not objectively justified and consti-
tuted indirect discrimination (Rechtbank Overijssel 2024).

Detailed analyses showed that the risk scoring system assigned higher risk scores to 
students in the lower educational levels (vocational education) and students living 
closer to their parents. Both variables were shown to correlate (strongly) with migration 
background and are thus proxies for migration background (see the graphs below).

45.	 Algorithm Audit was granted full access to both the algorithm and DUO’s internal data. Because of the 
General Data Protection Regulation (GDPR), DUO does not collect or process information on the origin 
of students for the purpose of the CUB process. To perform these analyses, DUO and Algorithm Audit 
collaborated with the Dutch national office of statistics (Netherlands Statistics or CBS). CBS provided 
aggregated statistics on the country of birth and country of origin based on populations defined by 
Algorithm Audit for each of the process steps (risk category, selected for control, outcome control, 
appeal procedure, outcome appeal) and input variables (education, age, distance to parent(s)).
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Graph 1

Graph 2

Source: Algorithm Audit

For a full explanation, see Algorithm Audit 2024a and 2024b.
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Comparators

A comparator is a person in a similar situation to the complainant but who does not 
share the protected characteristic assumed to be the reason for the discrimination.

Note: it is possible for two groups of people to be considered in an analogous situation 
for the purpose of one complaint but not another. It is therefore always important 
to assess the comparator in light of the aim of the contested measure (Council of 
Europe and European Union Agency for Fundamental Rights 2018: 44-49).

Choosing the right comparator will be important when assessing evidence in algo-
rithmic systems in particular when assessing the aim of the system and the training, 
testing and validation measures and the actual testing and evaluation. In particular, 
it may be necessary to assess whether protected characteristics data were used to 
train the algorithmic system and what choices have been made when testing the 
system. This is discussed in more detail in sections 3.3, 3.5 and 3.6.

Establishing a presumption of discrimination

According to the non-discrimination directives, when persons who consider them-
selves wronged because the principle of equal treatment has not been applied 
to them establish before a court or other competent authority facts from which it 
may be presumed that there has been direct or indirect discrimination, it shall be 
for the respondent to prove that there has been no breach of the principle of equal 
treatment.46 See also step 3.8.

This means that the complainant must come forward with enough evidence to give 
rise to a presumption of discrimination.

After this the burden of proof shifts to the respondent. In practice, domestic courts 
have a margin of appreciation in determining when the evidence presented by the 
complainant is sufficient to shift the burden of proof to the respondent.47 

Evidence may include statistical data,48 written documents − if they have content 
related to the discrimination or relate to the specific case of the applicant − and 
reports and analyses from relevant sources (see data collected in step 2), situation 
testing (see under step 3.6), common-sense assessments, witness testimonies and 
inferences drawn from circumstantial evidence. The CJEU emphasises the importance 
of considering “all the circumstances surrounding the practice at issue” (C-83/14 
CHEZ, paragraphs 80-84). Accordingly, both statistical and qualitative data can be 
used to establish a presumption of discrimination and there is an argument that 
both should in fact be used. 

What is “equality data”?

In the context of the methodology, we refer to both quantitative (including statis
tical) and qualitative data as “equality data”, drawing on the following definition given 

46.	 Directive 2000/78/EC, Article 10, Directive 2006/54/EC, Article 19, Directive 2000/43/EC, Article 8.
47.	 In practice this will often be different for direct and indirect discrimination. For further reading see 

Farkas and O’Farrell (2015).
48.	 For more on statistics as evidential elements, see below, “Approach to Statistical data”.
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in the “Guidelines on improving the collection and use of equality data” (European 
Commission 2021) as: 

any piece of information that is useful for the purposes of describing and analysing 
the state of equality. The information may be quantitative or qualitative in nature. 
It could include aggregate data that reflect inequalities or their causes or effects 
in societies. Sometimes data that are collected primarily for reasons other than 
equality-related purposes can be used for producing equality data. (European 
Commission 2021: 8)

Equality data are used for, among other things, “providing reliable evidence in 
administrative or judicial cases regarding discrimination through data that point 
to direct or indirect discrimination; and supporting advocacy and awareness 
raising in the field of equality and non-discrimination” (European Commission 
2021: 9).

Further reading 
	► “Handbook on identifying and using equality data in legal casework” (Ilieva 
2024)

	► “Strategic litigation handbook” (Equinet 2017)

	► “Handbook: artificial intelligence, judicial decision-making and fundamental 
rights” (JuLIA Project 2024)

How to use step 3

The sections below outline the guiding questions that can assist equality bodies 
in determining whether there is a prima facie case of discrimination. The aim is 
to show where in the information collected in step 2 the relevant evidence may 
be found, what to look for in the evidence and how to use the evidence to prove 
discrimination.

Each section in this part follows the following basic structure.

	► An explanation of what should be assessed by the EB.

	► Questions to consider when assessing the information.

	► Potential sources of information.

	► Indicators of discrimination.

Sections 3.7 and 3.8 then provide a framework to assess whether the evidence col-
lected is sufficient to support a prima facie case of discrimination involving an AI or 
algorithmic system (3.7 Assessing whether the evidence is sufficient) and to evaluate 
the likelihood that the respondent may be able to rebut it or provide a justification 
for any discrimination (3.8 Can the respondent show the difference in treatment is 
not discriminatory?). This will help determine whether any action should be taken 
against the respondent. There will necessarily be some cross-over in the process and 
examination of evidence between these tasks.
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It is extremely unlikely an EB will be able to access all of the information or answer 
all of the questions in this step. Instead, they are meant as a guide to the types 
of information that might be available and how they could be assessed on both 
an individual basis and then collectively.

A suggested record sheet has been provided in Appendix K, which is meant as 
an aid and can be adapted to the individual EB needs.

Further reading

Some of the concepts in step 3 will be new or unfamiliar. The resources below 
explain these in more depth.

	► Wachter, Mittelstadt and Russell, 2020, Why fairness cannot be automated: 
bridging the gap between EU non-discrimination law and AI. Computer Law 
& Security Review, Volume 41, July 2021.

	► Mittelstadt, 2024, How to use the Artificial Intelligence Act to investigate bias 
and discrimination: A guide for equality bodies, Equinet.

3.1. What are the known or suspected risks of discrimination?

The use of algorithmic systems in certain contexts can come with an inherent risk 
of discriminatory practices. When algorithmic discrimination has previously been 
shown in a similar use case in a similar sector, this could indicate a broader risk of 
discrimination that also applies to the case under assessment. For example, where 
it is shown that facial recognition used in policing is discriminatory, it is likely that 
facial recognition used for other purposes will also be discriminatory.

3.1.1. Is the type of algorithmic system or the domain in which it is 
applied explicitly referenced in the AI Act for its risks of discrimination?

The AI Act refers to both “sectors” and “use cases” within sectors. 

When algorithmic systems are used in sectors where historical inequalities exist 
and/or where discrimination has been shown to frequently occur, this should raise 
increased suspicion of discrimination. Algorithmic systems are based on real-world 
data. Existing inequalities and human biases are reflected in the data and therefore 
often appear and may be exacerbated in the algorithmic system. 

Historical data bias: algorithm example, Amazon recruiting tool

Amazon developed an AI recruiting tool trained on historical resumes that reflected 
a predominantly male applicant pool. As a result, the system “taught itself that 
male candidates were preferable”. Although the system did not explicitly use 
gender as an input, it relied on proxy data correlated with being female – such 
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as the word “women’s” (“women’s chess club captain”, for example) or degrees 
from women’s colleges – and systematically downgraded applications from 
women candidates (Dastin 2018).

Many of the high-risk use cases in the AI Act were determined to fall in the high-risk 
category by the EU precisely because of a risk of discrimination. Recitals 54 and 56 
to 60 of the AI Act explicitly mention the risk of discrimination, the perpetuation of 
historical inequalities and specific vulnerabilities. Even if a system is not technologic
ally complex and/or is not AI, the use of (rule-based) algorithmic systems for these 
use cases comes with a similar risk of discrimination. Appendix I describes high-risk 
AI areas and use cases.

A use case that is explicitly referenced in the AI Act warrants an additional level of 
scrutiny. Additionally, supporting equality data, both qualitative and quantitative, 
may be available for these cases and can often be found in case law, academic, 
CSO or government reports. See also section 2.1.2, Existing case law, and Other  
sources.

Note: if the system is a high-risk AI system and recorded in the EU database, 
including in section B,49 then by definition it is explicitly referenced in the AI Act 
and therefore potentially poses a high risk of discrimination.

Questions to consider
	► Is the algorithmic system a “type” of technology known to create a risk of 
discrimination, such as profiling (Article 6(3) and Recital 53), predictive risk 
analytics (Recital 42) or biometrics and emotion recognition (Annex III (1), 
Recitals 44 and 54)?

	► Was the decision or treatment experienced related to one of the following 
sectors? 

	– Education and vocational training (Annex III (3), Recital 56). 
	– Employment, worker management and access to self-employment (Annex III 
(4), Recital 57).

	– Access to and enjoyment of public services and benefits (welfare) (Annex III, 
(5)(a)).

	– Credit scoring (Annex III (5)(b), Recital 58).
	– Life and health insurance, (Annex III (5)(c), Recital 58).
	– Access to and eligibility for healthcare services (Annex III (5)(a), Recital 58). 
	– Law enforcement (Annex III (6), Recital 59). 

49.	 Where a system is in section B of the EU database it has been self-assessed by a provider as being 
used in a high-risk sector but not posing a risk on the basis of a narrow set of exceptions (see the AI 
Act, Article 6(3)). While documentation required under the AI Act will most likely not be available, 
this system is applied in a domain explicitly referenced in the AI Act for its risks of discrimination.
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	– Migration, asylum and border control (Annex III (7), Recital 60). 
	– Administration of justice (Annex III (8)(a), Recital 61).
	– Administration of democratic processes (Annex III (8)(b), Recital 61).

	► If the case was related to one of the sectors above, does the case cover a 
use case, listed in the relevant section of Annex III (including the relevant 
recital)?

Potential sources of information to assess a generally established risk of 
discrimination

EU AI Act
	► Article 6, Annex III and recitals – these describe high-risk types of AI.
	► Article 5 – this describes prohibited AI practices and Recitals 28 to 45.

Other
	► Commission’s guidelines on prohibited artificial intelligence (AI) practices, 
as defined by the AI Act. 

	► Forthcoming: Commission guidelines on classification of high-risk AI systems 
and related requirements.50

Indicators of a risk of discrimination

If any of these indicators hold, this in itself is not evidence for discrimination. However, 
these indicators could indicate a system with a risk of discrimination:

	► if the system is a high-risk AI system in sections A or C;
	► for non-high-risk:

	– if the system is intended for use in either a sector in which there is an identi-
fied risk of discrimination (Annex III or recitals); and/or

	– if it is a type of technology in which there is a known risk of discrimination.

Record whether the system is a high-risk system or not or whether it is intended 
for use in any of the sectors or areas identified as posing a risk of discrimination 
in the AI Act.

50.	 At the time of editing this methodology, the Commission has published draft guidelines for con-
sultation: Commission seeks feedback on the draft guidelines for the classification of high-risk 
artificial intelligence systems.

https://digital-strategy.ec.europa.eu/en/news/commission-seeks-feedback-draft-guidelines-classification-high-risk-artificial-intelligence-systems
https://digital-strategy.ec.europa.eu/en/news/commission-seeks-feedback-draft-guidelines-classification-high-risk-artificial-intelligence-systems
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Suspected incorrect classification under the AI Act

If an equality body suspects a system to be wrongfully self-assessed as not a 
high-risk AI system or not recognised as a prohibited AI practice (see suspected 
prohibited AI systems under step 1.4), they should inform the relevant MSA, 
regardless of whether a case of discrimination can be established (see also step 4).

3.1.2. Has a known risk of discrimination in this sector or technology 
been identified by national or regional authorities, national or 
international CSOs or human rights organisations?

Reporting by ombudsman institutions, civil society and academia and existing juris-
prudence can show a pattern of unequal outcomes for a specific protected ground.

Use the information gathered in step 2 to assess whether this system or type of 
system is already known or suspected of producing a discriminatory outcome. Any 
relevant information may also help you to perform the next steps.

In this step, sectoral expertise would be beneficial.

Potential sources of information to assess a generally established risk of 
discrimination

	► EB monitoring, research or investigations
	► Reports from CSOs national and international bodies
	► Existing case law
	► Internet searches
	► Experts

Indicators of discrimination
	► Discrimination has been identified or is suspected by others in the specific use 
of algorithmic systems by the respondent that the current case covers.

	► Discrimination has been identified or is suspected by others in highly similar 
uses of algorithmic systems as the case covers, indicating a potential pattern 
of discrimination.

Record the area in which there is a known risk, the technology and any other 
relevant information and evidence. For example:

Sector: law enforcement

Technology: facial recognition, biometrics

Sources of information: Research by an NGO/academia, AI Act Article 5 (prohibited 
systems), Article 6 (high risk) and Annex III.
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Use cases that should be considered high risk or prohibited under the AI Act

If the identified pattern of discriminatory outcomes for a specific algorithmic 
use case is strong and consistent but it is not in the lists in Annex III, EBs should 
consider reporting the use case to the Commission for it to be added to the list 
under Article 7 (see step 4.3.2). 

If the EB finds an AI practice to fundamentally contradict Union values of respect 
for human dignity, freedom, equality, democracy and the rule of law and funda-
mental rights enshrined in the Charter, but it is neither prohibited nor considered 
high risk under the AI Act (see step 4.3.2).

3.2. Are there any known protected 
characteristics or proxies in the inputs or data sets?

The input data for an algorithmic system defines the output and thus the result. 
Therefore, if a protected characteristic (see protected characteristics) or a proxy (see 
proxy discrimination) is used as input to the algorithmic system, there should be a 
suspicion of discrimination.

In this step sectoral expertise is useful.

Questions to consider
	► Are any personal data processed revealing protected characteristics or proxies 
for protected characteristics?

	► Are protected characteristics or known proxies (see Appendix E) referred to in 
any of the relevant documents?

	► Are protected characteristics or known proxies mentioned directly as inputs 
to the system (either in training, testing or in use)? This could be phrased as 
“X, Y and Z are used to predict/calculate”. 

	► Is one of or a combination of the inputs to the system a likely proxy to a pro-
tected attribute, based on sectoral knowledge? Answering this question may 
require consulting national statistics or sectoral experts with knowledge on 
how inequalities exist and relate in a specific sector. For example:

	– in countries where a tax deduction exists for healthcare-related costs, people 
with a disability are likely to be over-represented in those who utilise this 
deduction. Thus, the use of this deduction is a likely proxy for disability;

	– in many countries people with a migration background are under-represented 
among those with university degrees, therefore the level of education is a 
likely proxy for race/ethnic background.

	► Are any of the proxies mentioned inextricably linked to a protected charac-
teristic? See Appendix E.

	► Can the suspicion of a (selection of ) input(s) being a proxy be supported by 
evidence? For example, are statistics available from a national bureau of statistics 
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or academic research that show over- or under-representation of a group with 
a protected characteristic in a specific sub-group of the inputs? For example:

	– if educational degree is one of the inputs that is suspected to be a proxy for 
ethnic background, are statistics available that show that people with a migra-
tion background are over-represented in the group with vocational degrees?

Note: gathering this evidence may require expert contribution by collaborators with 
experience in data analytics.

	► Is the system trained, tested or validated on information containing protected 
characteristics? (See step 3.5)

Potential sources of information to understand the inputs to the system

Complainant
	► List of information provided by the complainant to the respondent.
	► Explanations, motivations and substantiation provided to the complainant 
about the treatment.

GDPR, Articles 13 and 14: information provided to the data subject
	► Information provided to the data subject (complainant) at the time they 
provided the data (Article 13 of the GDPR).

	► Information provided by a controller where the personal data were not 
obtained directly from the data subject (Article 14 of the GDPR).

	► The logic involved in cases of automated decision making (Articles 13(2)(f ) 
and 14(2)(g)).

GDPR, DSAR response
	► The categories of personal data concerned (Article 15(1)(b)): the data controller 
must provide a copy of the personal data undergoing processing. This may 
include data provided by third parties (Article 14 of the GDPR).

	► Potentially: input variables or parameters used for decision making and how 
they came about (for example, using statistical information) and their respec-
tive weight at aggregated level (opinion of AG Pikamäe in SCHUFA Holding, 
2023, paragraph 58).

EU AI Act, Article 86: explanation request
	► Input data and main elements of the decision.

Publicly available
	► EU database for high-risk AI systems: section A high-risk AI systems – a descrip-
tion of the information used by the system (data, inputs) and its operating logic.

	► FAQs on the platform.
	► Public company communications.



Methodology for assessing received information ► Page 89

Respondent

From the provider:

EU AI Act, Article 11 and Annex IV: technical documentation
	► Annex IV (2)(b), the general logic of the AI system and of the algorithms, the 
rationale and assumptions made, including with regard to persons or groups 
of persons in respect of whom the system is intended to be used; the main 
classification choices; what the system is designed to optimise for, and the 
relevance of the different parameters; the description of the expected output 
and output quality of the system.

	► Annex IV (2)(d), a general description of the data sets, information about their 
provenance, scope and main characteristics.

From the deployer:

EU AI Act, Article 27: fundamental rights impact assessment
	► The categories of natural persons and groups likely to be affected by the 
algorithmic system (Article 27(1)(c) of the EU AI Act).

Other
	► Contractual clauses.
	► Desk research, existing case law and statistics on over- and under-represen-
tation in the relevant domain.

Indicators of discrimination
	► Direct use of protected characteristics in the system
	► Use of proxies that are inextricably linked to a protected attribute in the system
	► Use of known proxies in the system
	► Use of protected characteristics or proxies to train, test or validate the system

All the above require evidence that these inputs lead to unequal treatment. Indicators 
a and b are indicative of direct discrimination. Indicators c and d are indicative of 
indirect discrimination.

	► Record direct use of protected characteristics. Where are they used and how?
	► Record any use of protected characteristics or proxies that have or are believed 
to have an impact on the outcome of the system. Investigate the technical 
design of the system and influence of the (suspected) proxies on the outcomes 
of the system. The fact that a proxy is used as an input is by itself not enough 
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as evidence for discrimination. The next step is to evaluate the evidence to 
understand if the use of these inputs leads to unequal treatment.51

	► For any proxy, include evidence or arguments for why the EB considers them 
to be proxies.

3.3. Assessment of risks to fundamental rights 
(risk assessments, HRIA, FRIA and DPIA)

Providers and deployers of high-risk AI systems have various and different obligations 
to identify and document risks of discrimination. For algorithmic systems that are not 
high risk, AI providers and/or deployers may well have identified and documented 
discrimination risks as part of their GDPR compliance (particularly in a DPIA) or own 
business and human rights due diligence (United Nations 2011). New obligations may 
also be introduced because of the Council of Europe Framework Convention on AI.

Risks of discrimination are usually identified in a fundamental rights impact assess-
ment (FRIA), data-protection impact assessment (DPIA) and/or other risk-management 
procedures. If done properly, these processes should identify and record any risks 
of discrimination presented by an AI system or processing data using an AI system 
and any mitigating measures taken and their impact. 

In technical document and risk assessments, bias or fairness may be mentioned 
instead of inequality or discrimination. 

In this step both technical and sectoral expertise would be beneficial.

Fundamental rights impact assessment: AI Act

The requirement to conduct a FRIA only applies to certain deployers of high-risk AI 
systems (see step 2.2 for more detail). 

The FRIA (and other assessments) should include a range of information that should 
highlight potential gaps and harm to rights, including non-discrimination. This 
includes: 

	► information on how the deployer will use the high-risk AI system as intended 
by the provider;

	► how long and how often the system will be used; 

	► how the human oversight measures have been implemented;

	► the categories of natural persons and groups likely to be affected;

	► the specific risks of harm to fundamental rights, including non-discrimination 
considering information provided by the provider;

51.	 An input into the system that indicates a protected ground, or a known proxy, and that does not 
overlap with a protected ground may not in itself be enough to support a discrimination claim. See 
for example the STAR case in Denmark. In that case, the prediction tool used “ancestry” or “origin” 
as a predictive character. The board determined that “ancestry” when used in the profile tool “does 
not indicate anything about ethnic origin”. www.retsinformation.dk/eli/accn/W20220951825. For 
further details, see Equinet 2022: 23-24.

https://www.retsinformation.dk/eli/accn/W20220951825


Methodology for assessing received information ► Page 91

	► the arrangements for internal governance and complaint mechanisms that 
the deployer will use if the risk materialises.

If the deployer should have performed a FRIA but has not or has not included rel-
evant information, see step 4.

DPIA

A DPIA52 should consider all risks to the rights and freedoms of natural persons result-
ing from the processing of personal data, not just privacy risks. This also includes 
discrimination risks (Article 29 of the Data Protection Working Party, 2017a). The EB 
may need to co-operate with the data-protection authorities.

Questions to consider

Information on the various risk assessments performed by the provider and deployer 
should be cross-referenced with each other and any discrepancies noted. 

	► Has the provider or deployer identified relevant fundamental rights risks the 
other did not?

	► Where one party has conducted more than one risk assessment or more than 
one type of risk assessment is there consistency in respect of identified risks? 
Are any risks identified in one assessment missing in another (unless there is 
a good explanation; for example, the risk only arises in respect of a child and 
is specifically considered in the child risk assessment)?

For all algorithmic systems, including high-risk AI:
	► Has discrimination (or other risk to fundamental rights) been identified by the 
provider or deployer?

	► Has the provider put a risk-management process in place? 
	► How were risk-management procedures and impact assessments used to 
determine biases or inequality in the data or the system? How is bias defined 
or scoped?

	► Are there any unmitigated risks? Where possible, check risks referred to in the 
technical documentation against the risk-management system.

Note: where discrimination has been identified and claimed management mea-
sures put in place this will require further investigation (see step 3.6, testing and 
evaluation). If the system is high risk and the EB is an Article 77 authority they can 
request access to the Article 9 risk-assessment documentation.

In cases involving a high-risk AI system:
	► is any risk-management process compliant with the requirements of Article 9?

In cases involving a high-risk AI system, where a FRIA is required from the deployer:
	► has the FRIA has been correctly performed? It should not be a tick-box exercise;

52.	 The European Data Protection Board was consulting in May 2026 on a DPIA template, available here: 
https://www.edpb.europa.eu/public-consultations/template-for-data-protection-impact-assessment_en.

https://www.edpb.europa.eu/public-consultations/template-for-data-protection-impact-assessment_en
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	► has the deployer involved any relevant stakeholders when conducting the risk 
assessment? (Recital 96 provides for this possibility);

	► should stakeholders have been consulted, for example people likely to be 
affected by the system? (see the Bridges case below); 

	► if a consultation process did take place, consider contacting those people 
consulted but be aware they may be under a duty of confidentiality or non-
disclosure agreement;

	► check that any risks of discrimination identified in the technical documentation 
(Article 11) are all referred to in the risk-management system documentation 
(Article 9). If they are not, a presumption of discrimination may arise.

Potential sources of information on risks and risk assessments

Complainant

GDPR, Articles 13-15, Information provided to the data subject
	► The existence of automated decision making and/or profiling (Articles 13-15, 
21 and 22 of the GDPR).

	► The logic involved in the ADM used (Articles 13(2)(f ), 14(2)(g) and 15(1)(h) 
of the GDPR).

Publicly available

	► EU database for high-risk AI systems: section C deployer: summary of the 
DPIA and FRIA (unless law enforcement or migration control).

Respondent

From the provider:

EU AI Act, Article 9, risk-management system
	► Providers are required to establish a risk-management system in respect of 
high-risk AI systems. It shall be a continuous iterative process and requires:
	– risk identification: the identification and analysis of the known and the 

reasonably foreseeable risks to fundamental rights (Article 9(2)(a));
	– risk management: the adoption of appropriate and targeted risk-manage-

ment measures (Article 9(2)(d)), including the provision of information and 
training to deployers to eliminate or reduce risk (Article 9(5)(c) and Article 13);

	– testing: ensure the system has been tested for the purpose of identifying 
the most appropriate and targeted risk-management measures (Article 9(6));

	– particular groups: when implementing the system consideration must be 
given to whether the system is likely to have an adverse impact on persons 
under the age of 18 and, as appropriate, other vulnerable groups (Article 9(9)).

However, risk management is only required in respect of those risks which “may 
be reasonably mitigated or eliminated through the development or design of the 
high-risk AI system, or the provision of adequate technical information”.
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EU AI Act, Article 10, data and data management (see step 3.6 training, testing 
and validation data)

EU AI Act, Article 11 and Annex IV, technical documentation
	► Annex IV (2)(g) requires the technical documentation to include information 
about any potentially discriminatory impacts.

	► Annex IV (3): detailed information about the monitoring, functioning and 
control of the AI system, in particular with regard to its capabilities and limita-
tions in performance, including the degrees of accuracy for specific persons or 
groups of persons on which the system is intended to be used and the overall 
expected level of accuracy in relation to its intended purpose; the foreseeable 
unintended outcomes and sources of risks to health and safety, fundamental 
rights and discrimination in view of the intended purpose of the AI system; the 
human oversight measures needed in accordance with Article 14, including the 
technical measures put in place to facilitate the interpretation of the outputs 
of AI systems by the deployers; specifications on input data, as appropriate.

From the deployer:

EU AI Act, Article 13, transparency and provision of information to deployers
	► Instructions for use provided to the deployer by the provider Article 13(3): 

	– known or foreseeable circumstances of intended use or misuse that may 
risk fundamental rights;
	– (when appropriate, its performance regarding specific persons or groups 
of persons on which the system is intended to be used;
	– when appropriate, specifications for the input data, or any other relevant 
information in terms of the training, validation and testing data sets used, 
taking into account the intended purpose of the high-risk AI system.

EU AI Act, Article 26(9), data-protection impact assessment: performed using the 
information provided by the provider/GDPR, Article 35, data-protection impact 
assessment (DPIA)

EU AI Act, Article 27(1)(d), fundamental rights impact assessment
	► The specific risks of harm to fundamental rights, including non-discrimination 
considering information provided by the provider.

Other
	► Assessment conducted by using the Council of Europe’s risk and impact 
assessment of AI systems from the point of view of human rights, democracy 
and the rule of law (HUDERIA methodology).

	► Some organisations will conduct and publish an HRIA or FRIA, DPIA or child 
rights impact assessment voluntarily. There may be an “ethics” assessment.

	► Any other (risk) assessments shared by the respondent.
	► Freedom of information requests, where available.
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Key case: R (Bridges) v. Chief Constable of South Wales Police, 2020

(Numbers within square brackets denotate paragraph numbers in the judgment.)

Bridges was a case decided by the Court of Appeal in the United Kingdom that 
considered whether a public authority had breached human rights or failed to 
comply with duties to assess equality impacts under the domestic Equality Act 
2010 before implementing live facial recognition. The public sector equality duty 
requires a public authority to pay “due regard” to the need to eliminate discrimin
ation, harassment, victimisation and other relevant conduct, advance equality 
of opportunity and foster good relations between persons who share a relevant 
characteristic and persons who do not. The court held that the duty: 

	► must be fulfilled before and at the time a policy (to use facial recognition) is 
being considered;

	► must be exercised in substance, with rigour and an open mind – it is not a 
tick-box exercise;

	► is non-delegable, which can create very real difficulties for public authority 
deployers relying on third-party providers, particularly if insufficient informa-
tion about a systems performance was provided or the authority did not have 
sufficient expertise or experience to understand the information or system [199].

In addition, if material relevant to the assessment is not available there is a duty to 
acquire it – this may require additional consultation with relevant groups. Finally, 
provided there is rigorous consideration of the duty so that there is a proper appre-
ciation of the potential impact of the decision on equality objectives and the desir-
ability of promoting them it is for the decision maker to decide how much weight 
should be given to factors informing the decision.

Overall, the court held that compliance with the duty “requires the taking of reason-
able steps to make enquiries about what may not yet be known to a public authority 
about the potential impact of a proposed decision or policy on people with the 
relevant characteristics, in particular for present purposes race and sex” [181]. 

Having a human in the loop, on its own, was held to be unlikely to discharge 
the statutory duty because the duty regulates the process not the substance of 
a decision. 

And the court recognised that humans make mistakes [185].

Similar observations are likely to apply to risk assessments under the AI Act.

Indicators of discrimination

A risk of discrimination that has been identified but not mitigated, monitored or 
justified should be considered a strong indicator.

	► Direct reference to discrimination, bias or unfairness in the FRIA.
	► Direct reference to discrimination, bias or unfairness in the DPIA.
	► In case bias is mentioned as a risk, the meaning and types of bias are not defined 
or inappropriately defined in the documentation.

https://www.judiciary.uk/judgments/r-bridges-v-cc-south-wales/
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	► No or inadequate risk-management procedures in place, for identified risks of 
discrimination, bias or unfairness.

	► Unmitigated risk of discrimination is clear on the documentation.
	► Insufficient testing.
	► Direct reference to a risk of a breach of fundamental rights in either the FRIA 
or DPIA:

	– where there is a risk of a breach of fundamental rights at all this should flag a 
requirement for further investigation to ensure the system is non-discriminatory.

	► An incomplete, cursory or inaccurate FRIA or DPIA would warrant further 
investigation.

	► Failure to consult relevant stakeholders to identify risks where they clearly 
should have been included (for example, a system designed to make decisions 
about people with disabilities that did not consult any persons with disabilities 
or representative organisations before deployment may have failed to conduct 
the FRIA with the care required).

	► Record any risks to discrimination identified by the provider or deployer and 
any measures identified to mitigate that risk.

	► Consider and record whether there are any clear and obvious failures in the 
risk assessment, DPIA or FRIA.

3.4. What is the algorithmic system 
intended to do and how does it do it?

To understand whether algorithmic discrimination has occurred, EBs should under-
stand the system itself, at least in general terms. Understanding the system’s purpose 
and design and how it works helps to evaluate the following.

	► What is the purpose of the system? 
	– Is the purpose related to an area where there has been historical discrimin
ation in respect of the protected characteristic(s)?

	– Is the data used appropriate for the purpose (see step 3.5)?
	► How do inputs contribute to the outputs?

	– Does an input identified in step 3.2 influence the output and lead to a poten-
tial difference in treatment?

	► Whether the algorithmic system impacts either the decision-making process 
as a whole or the final impact for the affected group.

	– What size role does the system have? For example, is it the sole decision 
maker or does it assist decision makers?

	– Is the algorithmic system the whole system or just one part of a much bigger 
system that may involve other algorithmic systems?
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Within information about intended use and design you should be looking generally 
to see whether the design choices appear appropriate for the intended purpose and 
the actual use. In this step both technical expertise and sectoral expertise are useful. 

The information available to the EBs should ultimately enable the EB to understand 
what the AI system does, how it does it through meaningful information about the 
logic involved, the significance of the processing and the envisaged consequences 
for the individual and why various choices in relation to design and data were made. 
When the algorithmic system is understood to be qualifying ADM or a high-risk AI 
system used for impactful decision making, the availability of this information is 
required. However, if the documentation does not enable this understanding there 
may be issues relating to lack of transparency (see below, Transparency, under step 3.7). 

The design of the system may also be particularly important later on when you look 
at ways in which the respondent may seek to rebut any presumption of discrimin
ation or justify decisions taken.

Questions to consider

Purpose and use
	► How is the algorithmic system supposed to be used?

	– What is the intended purpose? 
	– How is it used in practice? 
	– In cases where the system is provided by a supplier: is it used by the deployer 
as intended by the provider?

	► Who is the system designed for?
	– What were the design choices (see the box below) made in respect of the 
persons or groups of persons for whom the system is intended to be used?

	► Are there any assumptions made about persons or groups of persons for whom 
the system is intended to be used? For example, this system is expected to be 
used by adults only, or this system is assumed to be used in a specific sector, 
or for a specific population. Are these assumptions rational and justified?

	► How does the system influence the treatment of people?
	► In cases where there is a human decision maker responsible for making choices 
that influence the treatment of people (human-in-the-loop):

	– are there any guidelines or protocols issued to decision makers to help them 
understand how to use the AI system or interpret the output?

	– does the relevant person have the necessary competence, training and 
authority to override a decision made by an AI system?

	– has the relevant person been trained to understand and interpret the out-
puts of the system and recognise where bias may arise and intervention be 
required?

Note: merely the existence of a human-in-the-loop does not mean that the sys-
tem does not influence the treatment of people, since the human-in-the-loop is 
influenced by the outputs of the system to a greater or lesser extent.
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How the system works
	► What is the system designed to optimise for? 

	– Was it designed to optimise for something (slightly) different than its intended 
use case? For example, was it optimised to predict errors, but is now used 
to predict fraud? 

	► Does the system use group characteristics to produce outputs on an individual 
(profiling)? 

	► How does the system handle deviations?
	– How does the system handle deviations from expected behaviour (error or 
unusual activity, for instance)?

	– Are all deviations treated in the same way, regardless of the underlying reason?
	► Was the system designed for fairness and equality? 

	– Was fairness or non-discrimination part of the design? 
•	 Is the context-specific notion of fairness explicitly defined?
•	 What steps were taken to design for fairness and equality?

Influence of inputs
	► How was the choice of any (pre-trained) model or algorithm made?

	– Is this procedure documented and available to deployers of the system?
	► Which criteria influence the system’s output? 

	– Are relevant protected attributes and/or proxy variables in the data processed 
or relied on as the basis for an ADM or profiling (such as input to create a 
profile, information on the profile)?

	– Are metrics available on the weight/influence of specific input on the output?
	► Which criteria are given the most weight in the system or decision? 

	– Could the respondent argue that protected attributes and/or proxies have 
a negligible impact on the output?

	► What is the cumulative impact of several proxy variables together, such as 
factors like postcode + education?

	► Are the data used or given most weight arbitrary or irrelevant for the purpose 
they are used?

Potential sources of information to understand the system’s purpose, design 
and how it works

Complainant

GDPR, Articles 13-15, information provided to the data subject
	► The existence of automated decision making and/or profiling (Articles 13-15, 
21 and 22 of the GDPR).

	► The logic involved in the ADM used (Articles 13(2)(f ), 14(2)(g) and 15(1)(h) 
of the GDPR).
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GDPR, Article 15(3): DSAR
	► The scope, nature and the level of detail of the information that will be pro-
vided in response to a DSAR request may vary. In the case of qualifying ADM, 
it is required to include the following, but for other algorithmic systems (parts 
of ) this information may also be included: 

	– input variables or parameters used for decision making and how they came 
about (such as using statistical information) and their respective weight 
(opinion of AG Pikamäe SCHUFA Holding, 2023, paragraph 58);

	– the effect of an input variable on the score; explanation of why the data 
subject was assigned a particular score; list of possible profile categories 
and counterfactuals;

	– the underlying calculation principle: detailed explanations of the method of 
calculating the score value; assignment of the data subject to an evaluation 
result, list of profile categories (Barros Vale and Zanfir-Fortuna 2022);

	– the existence of automated decision making and/or profiling and meaningful 
information about the logic involved as well as the significance and the envis-
aged consequences of such processing for the data subject (Article 15(1)(h)).

EU AI Act, Article 86, AI Act: right to an explanation
	► The role of the AI system in the decision-making process. For example: “The 
AI system [name/designation of the AI system] was used for [description of 
the specific function of the AI system, like analysing data, evaluating crite-
ria, performing voice analysis for emotion recognition, etc.]. The AI system 
contributed to the decision-making procedure by [analysing the data and 
providing an assessment of the relevant parameters, for example]”.

	► The processing logic: “The system analysed the input data using [description 
of algorithms or models, like decision trees] to perform [description of the 
objective, such as risk assessment]”.

	► Output: “Based on this analysis, the AI system generated the following output, 
which was incorporated into the final decision: [Description of the output, a 
score, a classification, for instance]”.

	► Impact of the decision taken on the affected person: “The decision has the 
following potential impact on you: [impact on creditworthiness, access to 
certain services, financial impact, etc.]. These impacts are relevant as they 
could significantly affect your ability to [explain the consequences, such as 
participation in programmes or receipt of offers for financing]”.

	► Weighting of criteria: “The key influencing criteria were weighted as follows: 
[brief explanation of the importance of each criterion]”.

Respondent

From the provider

EU AI Act, Section A (5) and (6) of Annex VIII on high-risk AI systems
	► Description of the intended purpose of the AI system, basic and concise descrip-
tion of the information used by the system (data, inputs) and its operating logic. 
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	► For law enforcement/migration control there may be additional information 
in the database available to the relevant MSA. 

EU AI Act, Article 11 and Annex IV, technical documentation
	► (1)(a) The intended purpose.
	► (1)(d) The description of all the forms in which the AI system is placed on 
the market or put into service (such as software packages embedded into 
hardware, downloads or APIs).

	► (1)(h) A basic description of the user-interface provided to the deployer.
	► (2)(b) Design specifications and general logic. See above, 3.2: Are there any 
known protected characteristics or proxies in the inputs or data sets?

From the deployer
Article 13, Transparency and provision of information to deployers

	► The provider must provide (Article 13(2)), instructions for use for the deployer.
	► Article 13(3)(b)(iv), where applicable, the technical capabilities and charac-
teristics of the high-risk AI system to provide information that is relevant to 
explain its output, and (3)(b)(v), its performance regarding specific persons 
or groups of persons on which the system is intended to be used.

	► Article 13(3)(c), the changes to the high-risk AI system and its performance 
that have been predetermined by the provider at the moment of the initial 
conformity assessment, if any.

Other
	► Desk research
	► Contractual clauses
	► FAQs on the platform 
	► Public company communications

Indicators of discrimination

Strong indicators

These indicators together could support a prima facie case
	► Suspected criteria (as identified in step 3.2) have a not insignificant influence 
on the system output. 

	– When a protected characteristic or proxy that is inextricably linked to a pro-
tected characteristic has a not insignificant influence on the system output, 
this is a clear indication of direct discrimination.

	– When a (suspected) proxy has a not insignificant influence on the system 
output this is an indication of indirect discrimination.

	► The output of the system (a least in part) determines the treatment of individuals.
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Other indicators
	► Intended use, assumptions and/or design choices are suspected to reflect or 
amplify historical inequalities, leading to unequal treatment.

	► Design choices favour one group of people over another.
	► System optimises for historically advantaged groups.
	► System is not used for the intended purpose it was developed/provided. 

	► Record the purpose of the system and what it optimises for.
	► Record proxies and protected characteristics that influence the system out-
puts and, when available, metrics on their weight/influence on the output.

3.5. Training, testing and validation data

Data are used to develop and test algorithmic systems. Even rule-based algorithmic 
systems that are designed manually are validated relying on data. Data are always 
an imperfect representation of reality. Biases and existing inequalities are reflected 
in the data. Assessment of biases and inequalities in the data can be used to argue 
that the resulting system leads to discriminatory outcomes. Note that understand-
ing biases in the data will not by itself show unequal treatment. However, together 
with other complementary sources of analyses, it contributes to a prima facie case 
and can be used to motivate requests for additional testing.

When statistical equality data are available, this section is additionally relevant for 
considering the validity and reliability of the data used to calculate these statistics. 
In that case this section should be read in conjunction with section 3.6.

Within the data, you should be looking generally to see what information the 
respondent has given on how they have trained and tested their system. You may 
be able to identify from this any key discrimination issues; for example, no women 
were included in the dataset, the training data were from a city but the system is 
used in a rural area, etc.

In other cases, you may need to use technical and sectoral expertise to identify 
whether the system is trained and tested on representative, relevant, accurately and 
appropriately measured and generalisable datasets. 

Some key issues to consider would include a variety of biases. These biases are not 
independent of each other: one bias will influence another.

	► Whether it is likely that there is historical bias in the data. In all domains where 
there is a historical or current inequality this inequality is reflected in data, 
unless this is very carefully corrected for. Examples are past over-policing of 
black communities and periods of unemployment owing to child or other 
caring responsibilities impacting gender equality. 

	► Whether there is representational bias in the data. For example, does the target 
population reflect the use population? For example, data that are representative 
of Lisbon may not be representative for Porto. Data representative of Helsinki 
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30 years ago may not reflect today’s population. There may be additional issues 
created by who is represented in the data and by how much. For example, in 
health data there could be an under-representation of women and/or an over-
representation of women who are pregnant. Any of these could skew the data 
and impact outcomes. Additionally, pay attention to how minorities are repre-
sented in the data. For example, when certain accents have not been included 
in a voice recognition system, this system will work less well for these accents. 
If hijab-wearing people have not been included in the data for facial recogni-
tion, there is the possibility that people with hijabs are not recognised well.

	► Whether there is a selection bias in the data. This is the case when there are only 
data for a specific sub-group of the data. For example, in loan acceptance there 
is only information on who defaults on their loan for the group that received 
the loan in the past. Police patrol data only includes information on the areas 
where the police did patrol. Fraud data may only include the group who was 
investigated for fraud in the past. Recruitment data contains less information 
on applicants whose CVs were never selected for further steps. This could 
skew the data, especially if people with a specific protected characteristic were 
historically over- or under-represented in this context.

	► Whether there is measurement bias in the data. This is the case when the labels 
(the measurement) do not reflect the concept they are intendent to measure. For 
example, if you want to measure fraud in welfare benefit but decide that all incor-
rect awards of benefits are relevant to consider, the result will be that you include 
innocent mistake as well as fraud. This in turn can have a disparate impact on 
certain groups, for example those with low literacy, a low level of education and 
those who do not speak a national language as a first language. Another form of 
measurement bias is when human biases (or human discrimination) influence the 
recorded labels that are now considered the ground truth. Any situation where 
the ground truth labels are the result of a human evaluation with some level of 
individual discretion, there is a risk that human biases resulted in a measurement 
bias. Examples are teacher evaluations, recruitment data or fraud investigations.

Questions to consider

Consider the below questions with bias and inequality in mind. All questions below 
are subjective, nuanced and context specific. Answering these will require a good 
understanding of the sector and its existing inequalities and of the systems and 
the technology used. The result of this assessment will mostly provide direction for 
further assessment or can be used to build a prima facie case. 

Note that in the case of manually designed algorithmic systems there will not be 
any training data. In some AI systems the training data do not include labels. In that 
case there is still an expectation of test data, which do include some form of labels 
to test if the model provides correct or acceptable outputs.

Training, testing and validation data

	► How were training, testing and validation data sets chosen?

	► What training/testing/validating data were collected?

	► What are the sources of those data? 
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	► For what purpose were the data originally collected? Do any potential issues 
arise from their use in a different context? For example, if data were collected 
for the purposes of assessing health, does reusing them for insurance purposes 
raise any potential measurement bias issues?

	► What methods were used to collect the data?
	– Do these methods appear reasonable, in the sense that they reasonably result 
in reliable, relevant data for the intended task of the algorithmic system?

	– Did they ensure the data were representative and appropriately measured? 
Can it reasonably be expected that the data generalise to the domain and 
context in which the algorithmic systems are now applied? 

	– Were additional data collected (or labelled) to be used as training/testing/
validation data? Was a random sample used to collect data?

	► Where the dataset is sourced from a third party, how was it procured? Were 
the third-party-provided data vetted?

	► Are there historical inequalities that are likely to be reflected in the data (see 
the section on biases above)? Also consider multiple/intersectional discrimin
ation here.

	► Are minorities reflected enough in the data? This is particularly relevant to 
algorithmic systems that are applied in sectors where culture, background 
and physical appearance may influence outputs.

Labels
	► How reliable are the labels?
	► Do the labels match the purpose of the systems? In other words, do the labels 
measure what the system is supposed to predict? 

	► Can correctness be objectively determined? Has this been determined?
	► In cases where there is human judgment involved in the labelling, could human 
biases have skewed the labels? Are there any reasons to suspect discrimination?

Existing mitigating measures
	► How was data quality assessed?

	– What steps were taken to address any quality issues discovered, such as 
completing or removing data?

	► What measures were taken to ensure the data were representative, relevant, 
accurately measured and generalisable?

	► How were any potential bias and inequality in the dataset mitigated?
	– Were any bias-mitigating measures53 implemented?
	– For which biases were these implemented? Are there any recognised biases 
for which no mitigating measures were implemented?

53.	 Bias-mitigating measures could be any measures taken to prevent bias in data or in a system. These 
could include random sampling, additional data gathering to increase representativeness of data, 
strict protocols for evaluation of cases, four-eye review in evaluation of cases, reweighing of data 
and many other measures.
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	– What techniques were used?
	– Is information available on the effectiveness of these bias-mitigation measures?

Potential sources of information to assess the data used

Complainant

EU AI Act, Article 86, right to an explanation

GDPR, Articles 13-15, information provided to the data subject

Publicly available

EU database for high-risk AI systems 
	► Section A, high-risk AI systems – information used by the system, including 
data and inputs.

	► Section C, deployer – summary of the DPIA and FRIA (unless used for law 
enforcement or migration control).

Respondent

From the provider:

EU AI Act, Annex IV(2)(d), technical documentation
	► “Where relevant, the data requirements in terms of datasheets describing 
the training methodologies and techniques and the training datasets used, 
including a general description of these datasets, information about their 
provenance, scope and main characteristics; how the data were obtained 
and selected; labelling procedures (such as for supervised learning) and 
data-cleaning methodologies (outlier detection, for example).” 

EU AI Act, Article 10, data governance and management practices
	► Providers are required to have implemented appropriate practices to the 
level that the datasets are “relevant, sufficiently representative, and to the 
best extent possible, free of errors and complete in view of the intended 
purpose. They shall have the appropriate statistical properties, including, 
where applicable, as regards the persons or groups of persons in relation to 
whom the high-risk AI system is intended to be used. Those characteristics 
of the data sets may be met at the level of individual data sets or at the level 
of a combination thereof”.

This covers at least:
	► relevant design choices;
	► data collection and use (Article 10(2)(b), (e) and (g));
	► data preparation processing operations, including annotation and labelling 
(Article 10(2)(c));

	► formulation of assumptions particularly in respect of measurement and 
representation (Article 10(2)(d));
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	► explicitly with a view on bias, they are required to examine and “take appropri-
ate measures to detect, prevent and mitigate possible biases” (Article 10(2)
(g)) in the datasets that are likely to “have a negative impact on fundamental 
rights or lead to discrimination prohibited under Union law” (Article 10(2)(f )).

EU AI Act, Article 17(1)(f ), quality management
	► Written policies, procedures and instructions shall include: “systems and 
procedures for data management, including data acquisition, data collection, 
data analysis, data labelling, data storage, data filtration, data mining, data 
aggregation, data retention and any other operation regarding the data that 
is performed before and for the purpose of the placing on the market or the 
putting into service of high-risk AI systems”.

From the deployer:

EU AI Act, Article 13(b)(vi), instructions for use
	► The provider should provide “when appropriate, specifications for the input 
data, or any other relevant information in terms of the training, validation 
and testing data sets used, taking into account the intended purpose of the 
high-risk AI system” (in the information provided to deployer by provider).

EU AI Act, Article 26(4)
	► To the extent the deployer exercises control over the input data, that deployer 
shall ensure that input data are relevant and sufficiently representative in 
view of the intended purpose of the high-risk AI system.

Other
	► Documentation initiatives
	► Datasheets for datasets
	► Model cards for model reporting
	► Applied data governance and quality standards – when the respondent 
mentioned the use of standards, these standards can be used to understand 
what the respondent committed themselves to.

	► For law enforcement/migration control there may be additional information 
in the database available to the relevant MSA.

Indicators of discrimination

The indicators below show issues with the data, which can contribute to a prima 
facie case by indicating generally that unreliable or biased data are used and can be 
used to motivate requests for additional testing. This is likely to be an incomplete list. 
There may be other considerations resulting from the above that are not listed here. 

	► General data issues:
	– not representative (geographical area, sector);
	– improperly sourced (repurposed);
	– not up to date;
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	– there is selection bias;
	– there is measurement bias in the sense that the label reflects a different 
concept than what is predicted or labels are generally unreliable.

	► Indicators of data quality issues related to discrimination:
	– data are not representative of all those affected;
	– high likelihood of reflecting historical or persisting inequalities;
	– selection bias is likely to lead to over or under-representation of groups with 
protected attributes;

	– measurement bias is likely to affect groups with protected attributes;
	– there is an indication of discrimination in the sourcing, creation or labelling 
of the data.

	► Decisions in respect of data are insufficiently documented.
	► No mitigation measures or mitigation measures can be shown to be effective.

Indicators of non-compliance with the AI Act’s high-risk systems

While non-compliance with the AI Act is not the focus of this assessment method-
ology, any indication that the requirements of the AI Act are not met can inform 
remedial action (see step 4).

	► The provider cannot show that they have implemented practices that ensure 
the datasets are “relevant, sufficiently representative, and to the best extent 
possible, free of errors and complete in view of the intended purpose. They 
shall have the appropriate statistical properties, including, where applicable, 
as regards the persons or groups of persons in relation to whom the high-risk 
AI system is intended to be used. Those characteristics of the data sets may be 
met at the level of individual data sets or at the level of a combination thereof”. 
Or they cannot provide documentation as evidence of this. 

	► The provider has not performed bias testing, or has not tested of all the rele
vant biases.

	► The provider has not implemented effective measures to prevent and mitigate 
biases they detected or suspect. 

	► Record any general data issues, any issues relating to data quality, issues of 
insufficient documentation and any concerns about mitigation measures.

	► Record any data issues related to inequality and discrimination, any concerns 
about mitigation measures and – where available – an argument for how 
these would lead to unequal treatment in the current case.

	► Record any indicators of non-compliance with the AI Act’s provisions relevant 
to data.
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3.6. Testing and evaluation

The results of testing and evaluation can provide valuable information for assessing 
whether discrimination has occurred. The core question here is whether the algo-
rithmic system provides unequal results for different groups of individuals. One way 
to show this is through statistics on the outputs of the system.

When statistical equality data are available, these data should be evaluated for 
validity and reliability (see below). It is therefore relevant to consider the validity 
and reliability of the data used to calculate these statistics. Therefore, this section 
should be read in conjunction with section 3.5.

In this step technical and sectoral expertise can be helpful.

To test outcomes for different groups with different protected characteristics, there 
need to be data available on these protected characteristics. For example, to test if 
a system produces different outputs for men and women, one needs to know for 
each of the test data subjects who is a man and who is a woman. These data might 
not always be available. In this case testing should focus on characteristics that are 
available, including those that are or might be related to protected attributes. For 
example, data on ethnic background may not be available, but data on nationality 
are, or for facial images there may be no data available about racialised people but 
the colour value of facial images could be used.

Acquiring (additional) statistical data

When statistical data are not available or are insufficient to assess algorithmic 
discrimination, there are some options that may help to acquire (additional) 
statistical data.

Evaluation and testing by the MSA

Where an EB is unable to ascertain whether an infringement of rights under Union 
law has occurred, Article 77(3) of the AI Act enables the EB to make a “reasoned 
request to the MSA to organise testing of the system through technical means”. 
The EB should be closely involved with the testing. 

Recital 157 makes clear that the procedure under Article 77 should be applied to 
high-risk AI systems presenting a risk to fundamental rights, prohibited systems 
placed on the market (Article 6), put into service or used in violation of prohibited 
practices in the act (Article 5) and AI systems that are either high risk or not high 
risk and have been made available in violation of the transparency requirements 
of the regulation and present a risk (Articles 6(4) and 50). 

Testing by the EB or in collaboration with third parties

Equality bodies may create their own equality data while exercising their monitoring 
and other mandates under the discrimination and/or equality body directives and 
regulations or otherwise. However, care may need to be taken when using these 
data as there is a risk that it would not be considered independent when exercis-
ing a litigation function. It is currently unclear how the confidentiality obligations 
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in Article 78 of the AI Act would impact the use of information obtained for one 
purpose on civil litigation (cf. criminal and administrative proceedings that are 
explicitly referred to).

Consider whether the evidence on which you are seeking to rely was obtained: 
1.	 as a result of the equality body exercising their independent and impartial 

adjudication role or monitoring and data-processing role; or
2.	 for the purposes of litigation.

If the data were created for 1, the independence of those data might be ques-
tioned. As noted by Equinet:

Where an equality body litigates based on its own data, the court could, in theory, struggle 
to see such data as external and independent. All the more, where an equality body 
adjudicates cases, relying (in part) on its own equality data, parties to a case and other 
observers could question such a practice on at least two grounds: is the body an impartial 
adjudicator if it proactively identifies and uses evidence that favours the alleged victim; and 
is such evidence credible if the body itself produced it, being by definition pro-equality/
pro-victims. Such potential (perceived) fair trial/equality of arms issues could affect an 
equality body’s overall credibility in society, including its reporting role. (Ilieva 2024)

Statistical analyses of the algorithmic system

In cases where the algorithmic system and relevant data are available to the EB, 
the EB could perform their own statistical evaluation. Both fairness metrics and 
enforcement methods have been implemented in a range of open-source fairness 
toolkits. These toolkits can be used to measure performance gaps in algorithmic 
systems or datasets made available to them. Much used examples include IBM AI 
Fairness 360 and Microsoft Fairlearn, but there are many others available. There 
is not a single specific recommended toolkit as each have their own advantages 
and drawbacks (Mittelstadt 2024).

Situation testing

“Situation” testing can also be used to generate evidence of discrimination. Situation 
testing is an experimental method where pairs of test subjects are established 
that differ only in a protected characteristic to test differences in treatment.

In some contexts, such as algorithmic recruitment, a viable option is to gather 
statistical data about a specific algorithmic system through (discrimination) situ
ation testing. In various countries, including the United Kingdom, the Netherlands, 
France, Denmark, Finland and Sweden, situation testing has been admitted as a 
valid form of evidence (European Commission 2019). Situation testing on a large 
scale can also produce statistical data and has been applied in many different 
contexts, such as access to employment, housing and other kinds of goods and 
services. The results of testing are regarded as admissible evidence in several EU 
countries. To secure credible results, the EB might need to collaborate with expert 
parties to conduct the testing (Makkonen 2016). 
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Collaboration with statistics institutes/using general statistics

General statistics may be used to argue that the use of proxies leads to a differ-
ence in treatment. For example, in the Dutch example of the college grant checks:

	► the algorithm differentiated on education level;
	► according to general statistics from the Dutch Bureau of Statistics, students 
with a non-Western migration background are over-represented in the lowest 
education levels: there are about twice as many students with a non-Western 
migration background as would be expected compared to all students 
(StatLine – Mbo; studenten, niveau, leerweg, migratie 2005/’06-2021/’22);

	► it follows, without accessing specific background data for individual students, 
that using education background in the algorithmic systems leads to unequal 
treatment.

Courts’ approach to statistical data

On the necessity of statistical data

Statistics by themselves do not necessarily disclose discrimination or a discrimi-
natory practice (Hugh Jordan v. the United Kingdom, Application No. 24746/94, 
European Court of Human Rights).54 They are among the relevant forms of evidence 
that may be used to establish or rebut a prima facie case of direct or indirect dis-
crimination. Courts may generally be more inclined to accept statistical evidence 
presented by complainants to establish a prima facie case of direct discrimination 
than to rely on such evidence from respondents to rebut it, reflecting the informa-
tional imbalance between the parties and the recognised difficulties complain-
ants face in substantiating discrimination claims (Makkonen 2007). It will be for 
the national court to assess whether the statistics available are “valid” and can be 
taken into account (see Enderby, Case C-127/92, paragraph 16).

Statistical data and direct discrimination

In a direct discrimination case, statistics can reveal the existence of a discrimin
atory pattern and thereby form evidence of direct discrimination in relation to 
an individual complaint. However, the use of statistical evidence is usually not 
required for the purposes of making a prima facie case of direct discrimination.

Statistical data and indirect discrimination

Statistical data are particularly useful in the case of indirect discrimination, where 
a complainant may use statistics to demonstrate that the application of an appar-
ently neutral practice or rule has a disproportionate effect or impact on a specific 
group of persons in comparison to others in a similar situation (FRA 2018: 242).

54.	 Statistics showed a difference between the number of those killed of different religions but not 
whether those killings were unlawful or through excessive use of force by the members of security 
forces (paragraph 154).

https://opendata.cbs.nl/#/CBS/nl/dataset/83852NED/table
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In particular, “where an applicant is able to show, on the basis of undisputed official 
statistics, the existence of a prima facie indication that a specific rule – although 
formulated in a neutral manner – in fact affects a clearly higher percentage of 
women than men, it is for the respondent Government to show that this is the 
result of objective factors unrelated to any discrimination on the grounds of sex” 
(Hoogendijk v. The Netherlands 2005).

No strict threshold has been set but a substantial figure usually has to be achieved 
to show differential impact, that is, “far greater number” (Ingrid Rinner-Kuhn 1989) 
or “considerably lower percentage” (Helga Nimz 1991; Maria Kowalska 1990) or 
“far more” (M. A. De Weerd 1994), although submitting statistical data to prove 
indirect discrimination is not a formal requirement (see D.H. and others v. the Czech 
Republic 2007: paragraph 188).

However, precise statistical data are not required, particularly if the party claim-
ing to be discriminated against does not have access to these statistics or has 
difficulty accessing them (Minoo Schuch-Ghannadan 2019).

Using other data and evidence

Proof as to the practices or beliefs of others towards those belonging to the same 
protected category may be enough. For example, a practice of placing children 
in separate classes based on their insufficient command of Croatian was only 
applied to Roma students, which gave rise to a presumption of differential treat-
ment despite statistics failing to establish discrimination. The European Court of 
Human Rights has made clear that “indirect discrimination may be proved without 
statistical evidence” (Oršuš and Others v. Croatia 2010).

In cases involving algorithmic systems, other factual information and evidence may 
also suffice to establish prima facie discrimination. For example, in the Deliveroo 
case, the court did not require extensive statistical tests or complex data analysis. 
Instead, the design of the system per se – as reconstructed at a basic level from 
available information such as contractual clauses, platform FAQs, the respondent’s 
external and internal communications, and testimonies from affected individuals – 
combined with an assessment of its foreseeable effects was sufficient to demonstrate 
a disproportionate disadvantage and to establish prima facie discrimination.

Evaluating statistical equality data by the respondent

For the purposes of equality law, statistical data must be both valid and reliable.

The tests for validity and reliability should be applied throughout. The following 
three-step process may assist.

	► Has the approach taken by the provider or deployer in testing and evaluation 
been based on or produced valid and reliable statistical data?

	► Is your statistical evidence seeking to challenge the respondent both valid 
and reliable?

	► Is any statistical evidence in rebuttal valid and reliable?
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For statistical data to be considered “valid”, the following criteria should be met.
	► Generally appear to be significant.
	► Cover enough individuals.
	► Capture phenomena that are not fortuitous or short term.
	► As a whole be “relevant and sufficient”.

Reliability of statistical data implies stability or consistency of the measurement/test 
applied. A measure of discrimination for example is reliable to the extent to which 
the measuring procedure yields the same results in repeated trials. For example, if 
one measures the number of reported equality incidents per year, but the number 
of competent (equality) bodies changes over time, this will have a negative effect 
on the reliability of this measure and will also impact on its comparability over time. 
No measure is reliable; reliability is therefore always a matter of degree.55

Choice of equality metrics

In data science several metrics have been identified to measure different notions 
of what is fair. These metrics have not been informed by non-discrimination law 
and the overlap between measures of fairness in the field of data science and AI, 
and notions of equality, are not always clear (Weerts et al. 2023). Unfortunately, it 
is mathematically impossible to create a system that is fair according to all tech
nical metrics. 

Therefore, it is crucial to determine what a difference in treatment and a particu-
lar disadvantage (as integral to discrimination) means in the context of the case 
at hand and to choose the metrics that most closely overlap with this. Note that 
simply presenting any fairness metric that shows the system to be “fair” on this 
metric does not constitute a system that results in equal treatment. Where there 
is unfairness, it will be important to consider why that decision to employ that set 
of equality metrics was made and what measures have been taken to address the 
resulting inequality.

Demographic parity measures whether the probability of a certain prediction is 
the same for two groups. This metric is most relevant when one output is disad-
vantageous over other outputs for the people involved. This reflects the concept 
of unequal treatment best in examples such as fraud prediction (when one group 
is suspected of fraud more often than the other group) or recruitment (when 
one group is selected for an interview more often than the other). In many cases 
demographic parity is the relevant metric, unless there are compelling reasons to 
rely on another metric. Note that demographic parity is also sometimes referred to 
as independence, group fairness, statistical parity, disparate impact, equal selection 
rate or equal acceptance rate.

55.	 See European Commission 2021: 20; Enderby, 1993, paragraph 17; Seymour-Smith, 1999, paragraph 
62. On the general requirements for statistics in non-discrimination cases; see Enderby v. Frenchay 
Health Authority and Secretary of State for Health, paragraph 17.
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Other relevant metrics rely on errors in the system and test whether the systems 
result in more errors for one group over the other. This type of metric is most relevant 
when harm stems overwhelmingly from errors in the systems, not the output itself. 
Examples where error-based metrics are the most relevant are facial recognition 
and diagnostic testing in medicine. See Table 6 below for an overview of potentially 
relevant metrics . 

It is unlikely that a one-size-fits-all approach to testing will be sufficient. Instead, it 
will be relevant to consider both the statistical models used and their limitations 
and the surrounding circumstances such as the decision-making organisation and 
the processes they adopt (Barocas et al. 2023). As such, “numbers” without context 
will have insufficient meaning to be valid or reliable. 

Even when demographic parity is chosen as the primary metric, it is advised to add
itionally consider a metric that considers errors. There is a requirement for providers to 
set an “expected level of accuracy” for specific groups of people (AI Act, Annex IV(3)). 

Equality statistics can be presented as a ratio or as separate metrics between groups. 
Some examples follow.

	► Demographic parity statistics in a recruitment setting can be expressed as: 25% 
of male applicants are invited for an interview and 15% of female applicants 
are invited after automated CV selection. This can also be expressed as a ratio: 
0.15/0.25 = 0.6.

	► Equal opportunity for cancer screening can be expressed as: 75% of men who 
have cancer are detected by the screening tool and 65% of women who have 
cancer are detected by the screening tool. This can also be expressed as a ratio: 
0.65/0.75 = 0.87.

Table 6. Description of fairness metrics 
(adapted with permission from Mittelstadt 2023)

Metric Description Applicable when Example

Demographic 
parity

Different groups 
should receive the 
positive outputs ate 
the same rate.

Demographic 
parity could be 
referred to as 
independence, group 
fairness, statistical 
parity, disparate 
impact, equal 
selection rate or equal 
acceptance rate.

	f Situations where 
a particular output 
itself (and not errors) 
is disadvantageous.

	f Situations where 
historical data 
are expected to 
be prejudicial.

	f Situation where 
there are no reliable 
labels (no agreed-
upon ground truth).

Recruitment, loan 
acceptance, fraud 
detection, access 
to education.
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Metric Description Applicable when Example

Equal 
opportunity

Different groups 
should receive 
false negatives at 
the same rate.

Could also be referred 
to as false negative 
error rate balance.

	f Situations where 
the overwhelming 
harm comes from 
false negatives. 

	f There are reliable 
labels (agreed-upon 
ground truth).

Disease 
screening.

Predictive 
parity

The percentage 
of false positives, 
among all positives, 
should be the same 
for different groups.

Could also be referred 
to as outcome test 
or positive predictive 
value parity.

	f Situations where 
the overwhelming 
harm comes from 
false positives.

	f There are reliable 
labels (agreed-upon 
ground truth).

Facial recognition 
by the police to 
identify a person 
of interest.

False positive 
rate balance

Different groups 
should receive 
false positives at 
the same rate.

Could also be 
referenced as 
predictive equality.

	f Situations where 
the overwhelming 
harm comes from 
false positives.

	f There are reliable 
labels (agreed-upon 
ground truth).

Facial recognition 
by the police to 
identify a person 
of interest. 

Equalised 
odds

True positive and 
false positive rates 
should be the same 
for different groups.

Could also be referred 
to as conditional 
procedure accuracy 
equality and disparate 
mistreatment.

	f Situations where 
the harm from false 
positives and false 
negatives should 
both be considered.

	f There are reliable 
labels (agreed-upon 
ground truth).

Treatment 
of illness by 
performing a 
risky surgery.

Evaluating statistics provided by the respondent

To evaluate the validity of statistical equality metrics, EBs should at least consider 
three issues.

1.	 Generally, the quality and biases in the data used to compute the metric (see 
step 3.5).

2.	 The design of the metric and choice of comparative groups.



Methodology for assessing received information ► Page 113

In considering the way in which a provider of a system has identified and measured 
any performance gaps, EBs should pay particular attention to how the decision to 
measure has been taken and which groups of people are being compared. This is an 
important decision in the context of non-discrimination law where defining appro-
priate “disadvantaged” and “comparator” groups is often key. (Mittelstadt 2024). The 
choice of groups may (deliberately) hide real-world unequal outcomes. 

EBs are advised to: 
	► consider what appropriate “disadvantaged” and “comparator” groups would 
be considered, prior to looking at the respondent statistics;

	► consider whether the respondent has chosen and defined the same groups 
and, if not, the EB should consider what information is added or lost in the 
choices of the respondent;

	► consider intersectional groups, because focusing solely on single-characteristic 
groups hides intersectional inequalities;

	► in order to understand comparator groups chosen by the respondent, look 
at explanations provided by the respondent, particularly any information on 
the extent to which a variation in the personal data taken into account would 
have led to a different result;

	► in cases where the respondent has not reported on relevant fairness metrics 
or has narrowly defined impacted groups, consider acquiring additional sta-
tistical data (see the box “Acquiring (additional) statistical information” above) 
(Mittelstadt 2024).

Statistical equality metrics are frequently part of broader performance reports 
that include a variety of test results measuring various aspects of a system’s per-
formance, such as accuracy (how often the system makes the correct prediction) 
and robustness (resilience against errors, unanticipated behaviours and real-world 
changes (drift)). It is valuable to EBs to understand the performance in general, as 
the performance of the system is highly relevant in the assessment of algorithmic 
discrimination, specifically when considering a potential objective justification (see 
step 3.8) where core questions will involve ascertaining if the system is suitable or 
appropriate and necessary.

3.	 Relevance of the metrics to the current system as applied in practice.

The metrics should reflect the current algorithmic system. The tests applied may 
have become out of date or the process around the system may have changed (for 
instance, the system applies a government policy and that policy has changed). 

Take note that the metrics reported should reflect the system after any mitigat-
ing measures to “debias” or prevent discrimination are applied. If these measures 
are manual, EBs should ensure the statistics reflect the outcome after this manual 
intervention.
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Where a high-risk AI system has been given a certificate of conformity follow-
ing an assessment, it will be presumed to comply with the data requirements in 
Article 10(4) of the AI Act, namely “that they take into account to the extent required 
by the intended purpose the characteristics or elements that are particular to the 
specific geographical, contextual, behavioural or functional setting within which 
the high-risk AI system is intended to be used”.

It is likely that these considerations will guide the application of the “validity” test 
(see more on statistical data under step 3.6), but it is important to note that this 
presumption can be rebutted. Equality bodies may wish to consider, in particular, 
whether the data used in fact meet these requirements for the given use of the 
AI system. If the system is being used other than for its intended purpose, this 
presumption will not apply.

Questions to consider

On general performance testing
	► Which aspects of performance have been tested?
	► How and where has the system’s performance across individuals and groups 
of people been recorded?

	– Will these figures be updated over the life cycle of the system? If so, how?
	► What potential impacts on individuals and groups of people have been con-
sidered in carrying out performance testing?

	► Was any form of harm chosen as a focal point for testing (such as false positives 
or false negatives)?

	► What measures were used for performance testing? 
	► Have confusion matrices been produced through performance testing? 
	► How were testing results validated? 
	► Are the data used to carry out performance testing sufficiently representative, 
relevant and accurately and appropriately measured (see step 3.5)?

	► Does performance testing by the respondent meet the tests of validity and 
reliability?

Statistical equality data
	► Which (types of ) statistical equality data, fairness metrics or bias tests were used?

	– Do the metrics chosen by the respondent reflect equal treatment for the 
specific context? (Usually demographic parity unless there are clear justifica-
tions for other metrics, see Table 6 above).

	– In cases where there are error-based metrics, were the same forms of harm 
considered as in regular performance testing? (For example, when regular 
performance testing used a metric focusing on false positives, did equality 
testing do the same?) When testing for equality based on performance, 
logically the most relevant performance metric should also be used for this 
equality test. An unmotivated choice of a different metric could point to an 
omission in the equality testing. 
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	– What is the justification or basis on which these were chosen?
	– Were others considered and/or rejected? If so, why/not?
	– Was the range of tests used covering different protected characteristics 
sufficiently broad to capture different types of potential discrimination or 
impacts affecting different (intersectional) groups?

	– Have relevant “comparator” groups been chosen for each test?
	– Are these considerations included in the system’s technical documentation? 

	► Were any (types of ) fairness enforcement or de-biasing methods used?
	– What is the justification or basis on which these were chosen?
	– Were others considered and/or rejected? If so, why/not?
	– Are these considerations included in the system’s technical documentation?

	► What benefits and harm resulted from fairness enforcement or de-biasing?
	– Which groups of people did/will this impact?
	– Were the secondary effects on equal treatment for other groups investigated?

	► How were testing results validated?
	► Are the data used to calculate the statistics sufficiently representative and 
relevant, and accurately and appropriately measured (see step 3.5)?

	► Do the statistical data provided by the respondent meet the tests of validity 
and reliability?

Potential sources of information to assess statistical equality data
Complainant

GDPR, Article 15(1)(h), meaningful information about the logic involved

Respondent

From provider

EU AI Act, Article 10, data and data governance

EU AI Act, Article 11, technical documentation (Annex IV(2)(g)): 
	► “the validation and testing procedures used, including information about the 
validation and testing data used and their main characteristics; metrics used 
to measure accuracy, robustness and compliance with other relevant require-
ments set out in Chapter III, section 2, as well as potentially discriminatory 
impacts; test logs and all test reports dated and signed by the responsible 
persons, including with regard to predetermined changes as referred to 
under point (f )”.

EU AI Act, Article 11, logs

Other information that could be requested from the respondent:
	► access to the system
	► example (synthetic) datasets
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	► any reports on the performance or reliability of the system, including error 
matrices

	► information on the type of testing and methodology of testing performed, 
including potential (harmonised) standards applied

	► any reports on bias and fairness testing performed
	► information on the type of testing and methodology of testing performed, 
including potential (harmonised) standards applied

	► voluntary HRIA or FRIA, DPIA, ethics or child rights impact assessment
	► any other (risk) assessments shared by the respondent
	► freedom of information requests.

Indicators of discrimination
	► There are gaps in outputs or errors between groups of persons of protected 
characteristics, based on the most relevant metrics that reflect equal treatment 
for the specific case. 

	► The most relevant metrics that reflect equal treatment for the specific case are 
not available or irrelevant metrics are applied.

	► There are gaps in outputs or errors between groups of persons of protected 
characteristics, based on other metrics (other than the metric that most closely 
reflects equal treatment for the specific case).

	► Not all impacted groups have been included, or the impacted groups have 
been too narrowly defined, not considering intersectional discrimination.

	► Correct groups were identified and relevant metrics are applied but conclusions 
do not stand up to scrutiny, for example because of data issues.

	► It only reports one tested metric rather than the results of multiple fairness 
metrics (such as precision, recall, error rates).56 Testing on multiple metrics may 
be needed to reveal different kinds of performance gaps.

Cumulative indicators of discrimination

All the earlier mentioned indicators can work cumulatively; these are some examples.
	► Risk of discrimination identified by provider/deployer (see step 3.3) but test-
ing did not cover complete set of individuals and/or groups at risk of harm – 
consider in particular proxies, multiple and intersectional discrimination. For 
example, it tested for sex discrimination but not race or ethnicity while risk of 
racial discrimination was identified.

	► (Risk of ) discrimination identified by third parties (see step 3.1) but testing did 
not cover complete set of individuals and/or groups at risk of harm – consider 
in particular proxies, multiple and intersectional discrimination. For example, it 

56.	 In data analyses different metrics can be used to reflect different aspects of the performance of 
a system. For example, precision focuses on the accuracy of positive predictions (avoiding false 
alarms), and recall measures the ability to detect all actual positive instances (avoiding missed 
events).
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tested for sex discrimination but not race or ethnicity while in existing similar 
cases people have been disadvantaged based on race and pregnancy.

	► Input criteria are strongly related to protected attributes or proxies are used 
in algorithms (see step 3.3) and no testing is performed to understand if equal 
treatment requirements are met for the protected group.

	► Record any output or treatment gaps as revealed in the statistics.
	► Record any issues with the reported statistics (such as the wrong metric or 
data issues).

	► Record any gaps in testing.
	► Combine the results of this step with the previous step’s results to under-
stand if together a case of prima facie discrimination can be argued and/or 
the respondent has successfully rebutted the presumption or justified the 
discrimination (if looking at justification, see also 3.4 to consider the aim of 
the system).

	► Record the conclusion.

Example: Smart Check Amsterdam 
This model was designed to screen applications for welfare and identify those 
most likely to involve major errors, flag them and send the cases to an investiga-
tions department for further scrutiny. The aim was to reduce those flagged for 
investigation.

Fifteen characteristics were considered, including a variety of factors such as 
whether the applicant had previously applied for or received benefits, the num-
ber of addresses they had and the sum of their assets to determine a risk score. It 
deliberately avoided using protected grounds and tried to avoid “proxies”.

According to the authors, “it was trained on a dataset encompassing 3 400 previ-
ous investigations. This led to a risk of embedding historical bias e.g. if human 
caseworkers had historically made higher rates of mistakes with a specific ethnic 
group the model could wrongly learn to predict this group commits fraud at 
higher rates”.

Amsterdam officials adopted a definition of fairness based on equally distributing 
the burden of wrongful investigations across different demographic groups. It also 
engaged in extensive consultation. All stakeholder groups from the Amsterdam 
DPA to external consulting firms gave the project their approval, except the group 
representing those directly affected (benefits recipients).

Nonetheless the system was put into testing. The initial model was twice as likely 
to wrongly flag non-Dutch applicants and nearly twice as likely to flag an applicant 
with non-Western nationality than one with Western nationality. It was also 14% 
more likely to wrongly flag men for investigation.
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Amsterdam city also tested the data collected from human caseworkers. In that 
process they discovered humans were more likely to wrongly flag Dutch nation-
als and women. 

Because of the existence of bias, the team attempted to use training data re-
weighting to remedy the problem. This meant that applicants with a non-Western 
nationality deemed to have made meaningful errors in their applications were 
given less weight in the data and those with a Western nationality given more. 
Once the model was reweighted, Dutch and non-Dutch nationals were equally 
likely to be wrongly flagged.

The problem with re-weighting the data was that although it might reduce fair-
ness against people with a migration background it would not guarantee fairness 
across intersecting identities.

Nonetheless the system was rolled out on a limited basis to be used on real appli-
cants. Its performance was to be measured on two key criteria: i) could it consider 
applicants without bias?; ii) could it detect welfare fraud better and more fairly 
than human caseworkers?

Instead of flagging fewer applicants for investigation it flagged more. And was no 
better than a human at identifying those who required extra scrutiny. Moreover, 
despite the re-weighting the system now wrongly flagged applicants with Dutch 
nationality and women. In addition, welfare applicants with children were also 
more likely to be flagged for investigation.

Ultimately the project was not continued.

The above is a summary of “Inside Amsterdam’s high-stakes experiment to cre-
ate fair welfare AI”, 11 June 2025, MIT Technology Review, Lighthouse Reports 
and Trouw E. G., Geiger G. and Braun J-C. For more detailed information, see 
Lighthouse Reports 2025.

3.7. Assessing whether the evidence 
is sufficient to support a prima facie case 
of discrimination involving an AI or algorithmic system

	► Review all the information and answers to the questions in step 3 to consider 
whether a prima facie case of discrimination has been made out. Use the 
indicators of discrimination as a guide.

	► At this stage, assume there is no adequate explanation for the facts demon-
strating a prima facie case (there may be; however, this would be relevant to 
assessing the respondent’s defence (see 3.8 below)).

	► Similarly, where there is a lack of evidence or a lack of transparency about 
a system, this should not prevent a case being brought or continued at this 
stage. Remember in step 1 it was identified that early striking out of claims 
where there is an informational imbalance was likely to be inappropriate: see 
1.4 Manjang v. Uber Eats UK Ltd & Others (2021).
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You may need to consider all or some of the following.
	► Who is the victim and what protected grounds are engaged?
	► Who is the appropriate comparator? Why has this comparator been chosen?
	► Has direct or indirect discrimination occurred? 
	► Are there multiple or intersecting forms of discrimination?
	► Have you established any proxy discrimination?
	► Why has the discrimination occurred (causation)? Consider for example, whether 
the discrimination has occurred because of the aim of the system, the develop-
ment of the system, the use of data within the system or because the system is not 
being used for its intended purpose or is being used incorrectly by the deployer. 

For indirect discrimination also consider the following.
	► What is the neutral provision, criterion or practice?
	► How are the effects of the provision, criterion or practice significantly more 
negative in effect on a protected group?

	► Has the complainant proved facts from which conclusions could be drawn that 
they have been treated less favourably owing to protected grounds? 

	► If the difference in treatment is not “directly” related to a protected characteristic, 
is it sufficiently linked? This will be particularly important when considering 
proxy discrimination.

	► What was the context of the discrimination? Could the respondent success-
fully argue that the decision was taken for a reason other than prohibited 
discrimination?

Considering all the circumstances, has a prima facie case of discrimination 
been established?

If yes, continue with section 3.8.

If no, consider the following.
	► Have there been any failures to comply with documentation, testing, monitor-
ing or reporting obligations that may explain the discrimination or result in 
gaps in the evidence?

	► Are there any pre-action steps that could be taken to fill any gaps in the evidence?
	– Consider making applications for disclosure of evidence based on transpar-
ency and access to justice considerations under Article 13 of the European 
Convention on Human Rights (right to an effective remedy before a national 
authority) and Article 47 of the Charter of Fundamental Rights of the European 
Union (right to an effective remedy and to a fair trial).

	– Note that in some circumstances where the respondent seeks to argue com-
mercial confidentiality or the rights of third parties, confidential procedures 
may be available via the MSA, DPA or courts. Current case law suggests that 
there is a growing inclination to require this information to be made avail-
able; see Dun & Bradstreet (in the context of GDPR):

Where the controller takes the view that this information cannot be provided 
without disclosing third party details or trade secrets the data controller is 
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required to provide the allegedly protected information to the competent 
supervisory authority or court, which must balance the rights and interests 
at issue with a view to determining the extent of the data subject’s right of 
access provided for in Article 15 of that regulation. (see also Confidentiality)

For the relevance of providing statistical information in establishing a prima facie 
case of discrimination, see step 3.6 about statistical data.

Transparency

A court may draw inferences from a failure to provide relevant statistical or other 
data. Inferences of discrimination may also be drawn from surrounding facts and 
circumstances such as a respondent’s responses to questions or a failure to comply 
with a relevant code of practice. By not providing information, the respondent 
may in practice fail to discharge the burden of proof, leading the court to presume 
discrimination (see 3.8 for the circumstances where a legal burden to provide infor-
mation arises).

	► Inferences can often be drawn from an equivocal, inadequate or evasive response 
to a questionnaire or disclosure during the pre-action process or proceedings.

	► Inferences may also be drawn from refusing to confirm or deny the existence 
of information.

Questions to consider
	► Have there been any relevant failures to disclose information by the respon-
dent that led to a lack of transparency? For example, was there an adequate 
response to any requests under the GDPR, any freedom of information requests, 
pre-action correspondence, requests made under the EU AI Act or otherwise?

	► Can any inferences be drawn from the available evidence? For example, sta-
tistics, surrounding facts, known discrimination?

	► Can any inferences be drawn from the lack of evidence? For example, a failure 
to provide answers to questions, failure to comply with guidance or codes of 
practice?

	► In all the circumstances, do the surrounding facts and circumstances, including 
any failure to respond to questions or requests for information such as a DSAR 
request or to provide an explanation under Article 86 of the EU AI Act, provide 
for an inference of discrimination to be drawn?

Examples from the CJEU
	► C-109/88, Handels- og Kontorfunktionærernes Forbund I Danmark v. Danfoss: the 
union brought a case on behalf of female workers in a company because they 
earned on average 7% less than their male colleagues in the same or similar 
job position. In this case the CJEU decided that as the pay system used was 
completely lacking in transparency, discrimination must be presumed, and 
the burden of proof must shift to the respondent/employer to show that there 
are objective and non-discriminatory reasons for the difference in paid wages.
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	► C-415/10 Galina Meister v. Speech Design Carrier Systems GmbH: the plaintiff 
claimed discrimination on grounds of gender, age and ethnic origin in the 
employment selection process, and requested the court to instruct the 
employer to make public the information on whether another candidate was 
employed at the end of the process. The CJEU considered that although the 
non-discrimination directives do not provide for the right of access to this type 
of information, the respondent’s refusal to give any access to information to 
the plaintiff may be one of the factors that could be taken into account in the 
context of establishing the facts from which direct or indirect discrimination 
can be presumed to have occurred.

Examples of the consequences of lack of transparency from national case law
	► Netherlands case NL24.38560 (2025) (interlocutory judgment) 
The court decided of its own motion to investigate the existence of a visa 
algorithm and instructed the relevant minister to:
	– provide information relevant to decision making;
	– conduct an HRIA;

on the grounds of transparency in decision making and right to effective legal 
protection under both Article 13 of the European Convention on Human Rights 
and Article 47 of the Charter of Fundamental Rights of the European Union.

	► UK Tax Tribunal case (First tier): Elsbury v. The Information Commissioner 
(2025) UKFTT 915 (GRC) (2 August 2025)

HMRC’s failure either to confirm or deny it holds the requested information 
reinforces the belief based on indicators in HMRC correspondence dealing with 
R&D claims that AI is being used by HMRC officers – perhaps in an unauthorised 
manner – thus undermining taxpayers’ trust and confidence in HMRC’s treatment 
of claims, in turn discouraging legitimate claimants from making claims thereby 
hindering the policy objectives of the R&D tax relief scheme itself.

	► Filcams Cgil Bologna and Others v. Deliveroo Italia S.R. (2020): 
The Court of Bologna found that the company had failed to discharge 
the burden of proof, as it neither demonstrated nor explained the con-
crete functioning of the algorithm and provided no evidence of its actual 
operation. It did not clarify which specific criteria were used to determine 
riders’ statistics, and these were not disclosed on the platform, which 
only referred generically to “reliability” and “participation” as indicators 
for allocating future work opportunities. For further details of this case, 
see Purificato (2021). 

https://illej.unibo.it/article/view/12990
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3.8. Can the respondent show 
the difference in treatment is not discriminatory?

In practice, you will likely need to consider the same evidence and ask the same 
questions as set out above (3.1-3.8). However, it is possible that at this stage there 
will now be additional evidence to review or the respondent’s explanation of the 
evidence or system will be more detailed. This will require review of the original 
material and analysis previously undertaken to ensure it remains valid in light of 
the new information.

Once the person alleging discrimination has established a prima facie case of 
discrimination, the burden then shifts to the respondent, who must show that the 
difference in treatment is not discriminatory. This can be done as follows.

	► Showing that there is in fact no difference in treatment, because for example the 
comparator is wrongly chosen or the basis of the decision was not the protected 
ground, or the facts and circumstances of case are different from comparator.

	► Proving that there was no causal link between the prohibited ground and the 
differential treatment.

	► By demonstrating that although the differential treatment is related to the 
prohibited ground, it can be justified under one of the listed exceptions 
under EU law (such as genuine and determining occupational requirements).

	► Proving that the adopted measure, law or practice is appropriate and neces-
sary to achieve the relevant legitimate aim and any disadvantages caused 
were not disproportionate to the objectives pursued (reasonable and 
objective justification), pursuant to the European Convention on Human 
Rights for direct and indirect discrimination and EU law in cases of indirect 
discrimination.

If the respondent is unable to prove any of these, they will be liable for discrimination.

Accordingly, in the context of algorithmic or AI systems, once a prima facie case is 
shown, this would require the respondent to disclose relevant information about 
the system. This information could seek to demonstrate that any choices made were 
in compliance with objective and non-discriminatory criteria. For the relevance of 
providing statistical information in rebutting the burden of proof, see 3.6 approach 
to statistical data.
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Table 7. Non-discrimination directives and the shift in burden of proof with 
examples of the approach taken by the CJEU to drawing inferences from failure 
to disclose evidence

Directive  Recitals/
article

Protected 
grounds  Scope 

Example case showing 
the CJEU’s approach 

to drawing inferences 
from a respondent’s 
failure to disclose 

relevant or necessary 
information and/or any 

other requirements 
for transparency

2000/43/
EC (Racial 
Equality 
Directive) 

Recitals 
15 and 21
Article 8

Race and ethnic 
origin – not 
nationality and 
without prejudice 
to treatment arising 
from legal status 
of third-country 
nationals and 
stateless persons 

Employment, 
vocational 
training, social 
protection, 
education, goods 
and services, 
including housing 

Meister C-415/10: refusal 
to provide information 
(on recruitment criteria, 
for instance) may give 
rise to an inference 
of discrimination

Directive 
2000/78/EC 

Recital 31
Article 10

Religion or belief, 
disability, age, 
sexual orientation 

Employment 
and occupation 

Kelly C-104/10: no 
entitlement to data but 
failure to disclosure 
may allow courts to 
draw inferences 

Directive 
2006/54/
EC (Recast 
Gender 
Equality 
Directive) 

Recital 30
Article 19

Sex (including 
pregnancy and 
maternity) 

Employment 
and occupation 
(including 
social security 
schemes) 

Danfoss C109/88: 
where the pay system 
is opaque, the burden 
shifts to employer 
Enderby C-127/92: 
justifications for pay 
differentials can be 
compelled to satisfy the 
objective justification test 
Kenny C-427/11: 
comparators pay data 
can be required to defeat 
prima facie case 

Directive 
2004/113/
EC (Gender, 
Goods and 
Services 
Directive) 

Recital 22
Article 9

Sex  Goods and 
services 

Test-Achats C-236/09 
See also specific 
prohibition of use 
of sex as a factor in 
calculating insurance 
and related financial 
services premiums, 
consideration of actuarial 
factors in Article 5 

2010/41/EU 
(Gender Self-
Employment 
Directive)

Sex  Self-employed, 
spouses or 
life partners of 
self-employed 

(Pending case) Loredas 
C-531/23: relating to 
legality of exemptions 
from keeping records 
of working time 
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Directive  Recitals/
article

Protected 
grounds  Scope 

Example case showing 
the CJEU’s approach 

to drawing inferences 
from a respondent’s 
failure to disclose 

relevant or necessary 
information and/or any 

other requirements 
for transparency

2023/970/E 
Equal Pay 
Directive 
(transposition 
by June 
2026) 

Articles 5, 
6 and 8-9

 Employment Provides a direct right to 
transparency. Chapter 
II provides a right to 
pay transparency 
(Article 5), pay setting 
and progression policy 
(Article 6), a right to 
information which must be 
accessible (Articles 8 and 
9) and pay gap reporting 
(Articles 9 and 10)

Is there objective justification? 

To show a difference in treatment is not discriminatory, in a case of indirect dis-
crimination57 a respondent could argue that there is an objective justification for 
the practice. This section highlights points to evaluate an objective justification put 
forward by a respondent.

To justify differential treatment, it must be shown that: 
	► the algorithmic system has a legitimate aim;
	► the algorithmic system is suitable or appropriate to achieve that aim;
	► the algorithmic system is necessary to achieve that aim;
	► the algorithmic system is proportionate, that is, the algorithmic system is effect
ive at achieving the aim, there are no other means of achieving the legitimate 
aim that would lead to smaller difference in treatment, and the legitimate aim 
is important enough to justify the difference in treatment. 

Example CJEU case: C-167/97 Seymour-Smith
In circumstances where unfair dismissal claims were only possible after two years 
of employment and this was shown by statistics to indirectly discriminate against 
women, the member state responsible for the indirect discriminatory provision, 
criterion or practice was required to show that the rule reflects a legitimate aim 
of its social policy, that the aim is unrelated to any discrimination based on sex 
that it could reasonably consider that the means chosen were suitable for attain-
ing that aim. The court in that case found “mere generalisations concerning the 
capacity of a specific measure to encourage recruitment are not enough to show 

57.	 Under EU law justification is ordinarily not available in cases of direct discrimination, except for 
cases related to age/disability and genuine occupation cases.
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that the aim of the disputed rule is unrelated to any discrimination based on sex 
or to provide evidence on the basis of which it could reasonably be considered 
that the means chosen were suitable for achieving that aim” (paragraphs 76-77). 
The court also noted that statistics subsequent to the adoption of the measure 
could be taken into account to provide an indicator of the measure’s impact on 
women and men (paragraph 49).

Aim of the system

Arguing reasonable and objective justification starts with a legitimate aim. Here it can 
be helpful to note whether the respondent has mentioned different aims through-
out different documents; see: 3.4 What is the algorithmic system intended to do? 

Take note of different types of aims:
	► lower-level aims (predicting fraud, determining if a student is in front of their 
computer, predicting probability of individual defaulting on loan);

	► higher-level aims (minimising government spending on benefits to individu-
als who do not qualify for these, surveillance for online exams, minimising 
overarching default rate).

It may also be necessary to consider the domestic legal framework under which the 
algorithmic system was deployed. See Glukhin v. Russia, Application No. 11519/20 
(4 July 2023) (below).58 

Suitability or appropriateness

The respondent should show that the algorithmic system can achieve the aim. This 
means that when the aim is improved efficiency of a decision-making process, the 
respondent should show that the algorithm has shortened processing time, decreased 
capacity required or otherwise increased efficiency. In case of a predictive system 
showing suitability could mean showing predictive accuracy of the system. Note that 
suitability claims should match the aim of the system. This should consider both broader 
and higher-level aims. A system can be inappropriate for not meeting one of the goals:

	► lower-level aims, for example if the system is designed to optimise for something 
different than its intended use case. For example, was it optimised to predict 
errors, but now used to predict fraud;

	► higher-level aims, for example if the aim is to reduce spending on fraudulent benefits, 
but the algorithm supported inspections are more expensive than the reduction 
in spending, then this algorithmic system is not suitable for this specific aim.

Necessity
	► Aim cannot be achieved (as effectively) without the algorithm: 

	– compared to the situation before the algorithm;
	– compared to non-algorithmic approaches.

58.	 See also Beghal v. the United Kingdom for further discussion of the requirements placed on domestic 
laws for an impugned measure to be regarded as “in accordance with the law”.
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	► Aim cannot be achieved (as effectively) with another algorithmic system:
	– compared to algorithms using other inputs (for example excluding strongest 
proxies);

	– compared to other development dataset (with less historical inequalities or 
human biases included).

Example European Court of Human Rights case: Glukhin v. Russia, Application 
No. 11519/20 (4 July 2023)
The European Court of Human Rights considered the use of live facial recogni-
tion technology (LFR) to find and locate a protestor on the Russian metro under 
Article 8 (private life) and Article 10 (freedom of expression). While recognising 
the importance of modern scientific techniques of investigation and identification 
(paragraph 85) and having identified a lack of legal basis for the measures taken 
because of the lack of limitation in law of the use of LFR, the Court also assessed 
the “necessity in a democratic society” of the measures taken, particularly in 
light of their potential “chilling effect” on the right to freedom of expression and 
assembly (Article 10). The Court concluded: 

90. In the light of all the above considerations, the Court concludes that the use of highly 
intrusive facial recognition technology in the context of the applicant’s exercising his 
Convention right to freedom of expression is incompatible with the ideals and values of 
a democratic society governed by the rule of law, which the Convention was designed 
to maintain and promote. The processing of the applicant’s personal data using facial 
recognition technology in the framework of administrative-offence proceedings – firstly, 
to identify him from the photographs and the video published on Telegram and, secondly, 
to locate and arrest him while he was travelling on the Moscow underground – cannot 
be regarded as “necessary in a democratic society”.

Proportionality

In all cases the discrimination caused by the use of the system that the respondent is 
seeking to justify must be proportionate to the aim sought to be achieved. Overall, 
this requires a court to balance the seriousness of the harm against the other factors 
considered in this section.

Questions to consider
	► Can the respondent prove they did not discriminate?
	► Can the respondent prove they are not to be treated as having been discrim
inated against?

	– Does the human in the loop sufficiently resolve any residual discrimination?
	– Note that the discrimination could be as a result of human error rather than 
the algorithmic system.

	► Could the respondent argue that the wrong comparator has been chosen?
	► Can the respondent show that the complainant is not in a similar or comparable 
situation to their comparator?
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	► Is there a sustainable alternative explanation for the difference in treatment 
other than discrimination? 

	► What steps have been taken to avoid the discrimination (reasonable adjustments)?
	► Where relevant, can the respondent show that the differential treatment is not 
based on the protected ground but other objective differences?

	► Are those objective differences explicitly covered by the non-discrimination 
directives?

	► Does the provision or practice in question pursue a legitimate goal? 
	► Review section 3.4 on what the AI system intends to do and how it does it – 
were the means chosen suitable? 

	► Are the means employed to achieve the goal suitable, necessary and propor-
tionate to the aim that is seeking to be achieved?
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Step 4
Remedies

Step 4 details the various remedies and courses of action available to equality bodies. 
Powers and mandates are likely to differ significantly by member state and this step 
has therefore been compiled specifically to look at the inter-relationship between 
the standards directives, which must be transposed by 19 June 2026, the AI Act, the 
GDPR and any other relevant Union law.

It will usually be necessary to consider more than one remedy depending on the 
issue or the case.

Figure 5. Step 4 – Remedies
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Section 4.1 deals with remedies for all algorithmic systems.

Section 4.2 provides additional remedies for high-risk systems.

Section 4.3 outlines what an EB should do in a case where a system or use case pre
sents a risk to fundamental rights but is not classified as high-risk under the AI Act, 
including actions that an MSA may take that would or could require EB involvement.

Under the non-discrimination directives and standards directives, EBs are given 
broad powers to carry out activities to prevent discrimination and to promote equal 
treatment. These powers include awareness raising (Article 5), providing assistance 
to victims (Article 6), alternative dispute resolution (Article 7) conducting inquiries 
into a breach of the principle of equal treatment (Article 8), giving opinions and deci-
sions, including a right to establish facts (Article 9) and acting in court proceedings, 
including a right to submit observations (Article 10). 

Where discrimination has been identified in an algorithmic system, consideration 
should be given to the exercise of these powers to ensure:

	► the respondent stops using the AI system in a discriminatory way, or, if this is 
not possible, the respondent stops using the AI system altogether;

	► awareness of the algorithmic discrimination is appropriately communicated 
to affected groups and bodies;

	► advice and assistance, including in respect of alternative dispute resolution 
(ADR) and litigation, is provided to individual victims;

	► remedial action is taken, including through the provision of training, advice 
and support;

	► a public debate on the issue of discrimination in algorithmic systems is under-
taken and positive action and equality mainstreaming is promoted among 
public and private entities;

	► communication with relevant stakeholders, including the social partners, and 
promotion of the exchange of good practices.

In carrying out such activities, equality bodies can take into consideration specific 
situations of disadvantage resulting from intersectional discrimination, which is 
understood as discrimination based on a combination of grounds protected under 
the non-discrimination directives.

EBs must take into consideration appropriate communication tools and formats for 
each target group. They shall focus in particular on groups whose access to informa-
tion can be hindered, for example because of their precarious economic status, age, 
disability, level of literacy, nationality or residence status, or because of their lack of 
access to online tools.

Key resources
	► “Strategic litigation handbook” (Equinet 2017)
	► “How to use the Artificial Intelligence Act to investigate AI bias and discrimi-
nation: a guide for equality bodies” (Mittelstadt 2024) 
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4.1. Remedies for all algorithmic systems 

Following the process at steps 2 and 3 should have helped to identify whether 
discrimination exists and what the cause of the discrimination may have been. 
EBs should use the information gathered during those phases to suggest remedial 
actions and adopt a plan for the removal or modification of contested practices, 
algorithms or systems. For example, the EB may have determined that the choice 
of fairness metrics was inappropriate for the use case or that the data were insuf-
ficiently representative.

Where the EB decides that the risk of discrimination or the discrimination identified 
is unlawful but can be remedied, consider action to achieve:

	► the prohibition of the use of the system until the discrimination has been 
remedied;

	► any remedial steps that should be taken.

Where the EB decides that the risk of discrimination is unlawful and cannot be rem-
edied, action to achieve one of the following results should be considered:

	► the prohibition of the use of the algorithmic system altogether;

	► the prohibition of the use of the algorithmic system in a particular sector;

	► the prohibition of the use of the algorithmic system for a particular purpose.

Such action could be achieved through the equality bodies exercising their own 
powers in respect of giving opinions, making recommendations and consultation, 
taken in conjunction with the MSA, either under the GPSR or the AI Act or through 
the courts.

4.1.1. Equality bodies’ remedial powers 

Equality bodies should first consider their remedial powers under national law, as 
above. These could include any or all of the remedies that are due to be formalised 
by the standards directives such as giving an opinion or recommendation or requir-
ing a consultation or testing. 

If the standards directives are transposed into national laws, EBs should be granted 
remedial powers. These will include Article 9 (issuing a binding or non-binding 
opinion, dependent on national context) and Article 15, consultation and recom-
mendation powers.

Equality bodies should also be empowered to provide and document their assess-
ment of the case, including establishing the facts and a reasoned conclusion on 
the existence of discrimination. In the case of algorithmic discrimination this could 
include through working in co-operation with the MSA.

Where appropriate, both non-binding opinions and binding decisions shall include 
specific measures to remedy any breach of the principle of equal treatment found and 
to prevent further occurrences. EBs may need expert assistance in providing specific 
measures and if they do not have the expertise they may wish to consult with the 
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MSA. Appropriate mechanisms for the follow-up to non-binding opinions should be 
established, such as feedback obligations, and for the enforcement of binding decisions.

Consultations can be used to identify the existence of problems, to test the social 
and discriminatory impact of systems on affected or potentially affected communi-
ties and to gather evidence.

More generally, recommendations and consultations could be directed towards 
ensuring that the problems do not arise in future by, for example, recommending:

	► data protection and equality impact assessments;
	► community consultation and a community-led FRIA;
	► use of sandboxes and real-world testing.

Further reading
	► Crowley (2023), “Informing the policy agenda: equality bodies making 
recommendations”

4.1.2. Provide initial assistance to a victim

Article 6 of the standards directives provides that equality bodies shall provide initial 
assistance by informing victims of the following:

	► the legal framework relating to discrimination and algorithmic systems, includ-
ing advice targeted at their specific situation;

	► the services offered by the equality body and related procedural aspects;
	► available remedies, including the possibility to pursue the case before the 
courts, including;

	– under non-discrimination law;
	– under the AI Act – see for example the right to lodge a complaint with the 
MSA (Article 85 of the AI Act) and the right to an explanation (Article 86 of 
the AI Act);

	– under data-protection law – for example, lodging a complaint with the 
DPA (Article 77 of the GDPR) and the right to make a subject access request 
(Article 15 of the GDPR);59

	► the applicable confidentiality rules and the protection of personal data (for 
example, the EBs’ data-protection policies and, where relevant, any conflict 
between the EB obtaining evidence while exercising one part of their mandate 
and being able to provide that evidence for use in court by an individual);

	► the possibility of obtaining psychological or other types of relevant support 
from other bodies or organisations.

59.	 A right to an explanation exists under both the GDPR (Articles 15 and 22) and the AI Act (Article 
86). In step 2 and Appendices A and B, further explanation and templates for making the request 
are provided.
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Equality bodies are to inform the complainant, within a reasonable time, about 
whether the complaint will be closed or whether there are grounds to pursue it further.

After providing initial assistance, the remedies available to an individual complain-
ant may include:

	► lodging a complaint with the MSA (Article 85 of the AI Act);
	► considering alternative dispute resolution;
	► litigating the discrimination in the national courts.

Any decision about the best course of action to take must be taken in conjunction 
with the affected person or group. If the EB does not have capacity, competence 
(such as data-protection claims) or resources to pursue the course of action sought 
by the affected person, the case should be referred to another competent legal 
service provider.

4.1.3. Assisting a legal or natural person to lodge a complaint  
with the MSA 

Where the investigation under step 3 has identified compliance issues under the AI 
Act, a legal or natural person has the right to lodge a complaint with the MSA (Article 
85 of EU AI Act). This means that the right extends to a body with a legal personal-
ity such as a corporation or organisation. The EB can assist the person making the 
complaint with evidence identified in step 3.

This right is without prejudice to and in addition to existing rights and remedies 
under EU and domestic law (Recital 170). It is not restricted to high-risk AI systems.

Any such complaint is “taken into account” for the purpose of conducting market 
surveillance activities under Regulation (EU) 2019/1020 on market surveillance and 
compliance of products. Time limits are most likely to be set out in national legisla-
tion (see Article 11 of Regulation (EU) 2019/1020).

Any AI system that is not high risk would fall under the General Product Safety 
Regulation (EU) 2023/988, Regulation (EU) 2023/988 and MSA Regulation (EU) 
2019/1020.

It is important that AI systems related to products that are not high-risk in accordance 
with this regulation and thus are not required to comply with the requirements set 
out for high-risk AI systems are nevertheless safe when placed on the market or put 
into service. To contribute to this objective, Regulation (EU) 2023/988 of the European 
Parliament and of the Council (53) would apply as a safety net. (Recital 166 of the AI Act)

The right to make a complaint is without prejudice to any other administrative or 
judicial remedies and therefore is a step that should be taken in conjunction with 
any other applicable remedies. Taken alone, this is unlikely to be the best remedy 
for an individual not least because there is no provision as to damages. However, 
it is an important accompanying measure and, as the MSA has very wide-ranging 
powers and remedies under Regulation (EU) 2019/1020, it will be worth consider-
ing in an appropriate case. A complaint to the MSA should trigger a more structural 
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investigation by the MSA and a broader remedy impacting the wider cohort of 
affected individuals than an individual discrimination claim. The MSA has extensive 
powers under both the AI Act and Regulation (EU)2019/1020 and can undertake 
documentary, physical and laboratory checks (see section 4.2).

If the complaint is successful, the MSA can require corrective action to be taken 
by an economic operator providing the action is appropriate and proportionate. If 
the corrective action is not taken or unsuccessful the MSA can prohibit or restrict 
the making available of a product on the market or order that the product is with-
drawn or recalled. For products presenting a risk that have an impact beyond the 
MSA’s own member state the MSA is required to immediately notify the European 
Commission and the other EU Member States of the measures taken. Regulation 
(EU)2019/1020 makes extensive provision for cross-border co-operation by dif-
ferent member states.

4.1.4. Remedies for a data subject under the GDPR or national  
data-protection regimes

Under the GDPR an individual data subject (a natural person) has the following data 
rights in addition to the right to an explanation.

	► To object to automated processing of their personal data (Article 21).

	► The tight to rectification of inaccurate personal data concerning her or him 
and to have incomplete personal data completed by means of providing a 
supplementary statement (Article 16).

	► The right to erasure of their personal data without undue delay where one of 
the following applies:

	– consent is withdrawn and no other legal basis applies;

	– they have exercised their right to object under Article 21(1);

	– the personal data have been unlawfully processed.

These may be of relevance where an algorithmic system has resulted in discrimin
ation. Any action taken may require the involvement of a data-protection expert or 
the data-protection authority. 

Where states have adopted data-protection regimes in addition to the GDPR or in 
states not subject to the GDPR, it will be important to consider any national data-
protection laws.

4.1.5. Offering alternative dispute resolution in accordance with law 

Under the standards directives, Article 7, EBs shall be able to offer the parties the 
possibility of seeking an alternative resolution to their dispute. That process may be 
led by the equality body itself or by another competent entity in accordance with 
national law and practice, in which case the equality body may formulate observa-
tions to that entity. Such alternative dispute resolution may take different forms, 
such as mediation or conciliation, in accordance with national law and practice. The 
absence of a resolution shall not preclude the parties from exercising their right 
to act in court proceedings. Member states shall ensure that there is a sufficient 
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limitation period to guarantee that the parties to a dispute have access to court, 
for example by suspending the limitation period while the parties engage in an 
alternative dispute resolution process.

4.1.6. Non-discrimination and human rights litigation 

Equality bodies should have the right to act in court proceedings in civil and 
administrative matters, including the right to submit observations relating to the 
non-discrimination directives in accordance with national law and practice. This will 
vary by individual state. 

Under Article 10 of the standards directives, the right of the equality body to act in 
court proceedings shall also include at least one of the following:

	► the right to initiate court proceedings on behalf of one or several victims;
	► the right to participate in court proceedings in support of one or several victims;
	► the right to initiate court proceedings in its own name, to defend the public 
interest.

This will include enforcement decisions in respect of binding opinions issued by 
the EB under Article 9 (see below). When considering whether to bring strategic 
litigation, equality bodies are referred to the detailed considerations in Equinet’s 
“Strategic litigation handbook” (Equinet 2017: 17).

There is likely to be significant opportunity to engage in strategic litigation in 
respect of AI systems because both the technology and the law is relatively 
new. Strategic litigation will not necessarily be the best approach in every case. 
For example, it may take too long to obtain a result for an affected person, the 
information required to bring a successful claim may be missing, it may be more 
effective to enter into testing and negotiation processes and various other factors 
that will need to be considered on a case-by-case basis.

4.1.7. Data collection, access to equality data and reporting

Access to equality data is key to establish discrimination by AI and ADM systems. 
Equality bodies can leverage the new powers to collect data on the occurrence of 
algorithmic discrimination more broadly. Recommendations on the types of infor-
mation to record have been made throughout this methodology, which may assist 
EBs in compiling equality data relating to algorithmic systems. Collected statistics 
might be helpful when establishing a case of prima facie discrimination in court, for 
instance. If the EB notes that there are frequent requests for assistance in relation 
to a particular sector or use case of an algorithmic system, it may require further 
investigation or prioritisation. 

The collection of equality data is insufficient in many countries, not least because 
it is often legally restricted because EBs are often unable to process sensitive 
categories of personal data for bias measurement and mitigation purposes under 
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Article 9(2)(g) of the GDPR and Article 10(5) of the AI Act. EBs could recommend 
reforming data-collection rules and practices to improve existing knowledge on 
algorithmic discrimination (see Council of Europe 2025b).

Identifying structural issues and reporting on these on an annual basis 

Data collection should enable the EB to identify and report on structural inequality 
in algorithmic systems. Where the EB uses a database to record details of cases and 
advice given, a new category of case should be added to enable the EB to track 
the actual or suspected discriminatory use of AI systems. In the longer term this 
methodology could be used to design specific fields for the database to enable the 
collection and analysis of data on these cases. 

For inspiration, throughout step 3 of the methodology, indicators of the type of 
information that could be recorded in a database are identified at the end of each 
section and a suggested worksheet provided in Appendix K.

Structural issues may include:
	► evidence of discrimination arising in a particular type of algorithmic system 
or technology;

	► evidence of discrimination arising when algorithmic systems are used in par-
ticular sectors;

	► evidence of suspicion that discrimination is arising in a sector or type of algo-
rithmic system;

	► evidence of groups being disproportionately affected by the adoption of 
algorithmic systems across multiple sectors;

	► AI systems or use cases that should, but are not currently: 
	– prohibited;
	– designated as high risk;
	– general-purpose models with systemic risk;
	– listed under any of these categories but nevertheless present an unaccept-
able risk of discrimination;

	► systemic failures to comply with relevant parts of the AI Act relevant to dis-
crimination, such as inadequate bias or fairness testing and inadequate data-
collection practices.

4.2. Additional remedies for high-risk AI systems

4.2.1. Actions taken by the MSA in co-operation with the EB

In addition to the powers given to EBs under Article 77 of the AI Act in their own 
right, the MSA has obligations to work with an EB as an Article 77 authority when 
dealing with a “serious incident” (Article 73 of the AI Act), when AI systems pre
sent risks (Article 79 of the AI Act) and when investigating a compliant system 
that poses a risk to fundamental rights (Article 82 of the AI Act). An MSA may also 
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need to consult with an EB when considering an AI system wrongly classified by a 
provider as non-high risk (Article 80 of the AI Act). These processes are discussed 
in more detail below.

An EB may wish to refer a system to the MSA with evidence obtained under this 
methodology to report a serious incident, to conduct testing, to carry out an evalu-
ation or to exercise powers under either the AI Act or MSA Regulation to require 
corrective action, suspension or withdrawal of the product from the market or 
other actions.

MSA responding to a notification of a serious incident (Article 73 of the AI Act)

The MSA has significant powers and responsibilities under Regulation (EU) 2019/1020 
when dealing with a serious incident.

The MSA must inform the Article 77 body when it is notified by a provider of a serious 
incident (Article 73(3) of the AI Act). A serious incident is defined as an incident or 
malfunctioning of an AI system that for example directly or indirectly leads to the 
infringement of obligations under Union law intended to protect fundamental rights, 
including the right to non-discrimination (Article 3(49)(c) of the AI Act). Guidance 
will be issued by the Commission in due course.

In such cases, consider the following.
	► Did the serious incident include a risk of discrimination?

	– If yes, should the affected persons be entitled to a remedy?
	– If yes, consider the most effective remedy (consider for example ADR, litiga-
tion or an inquiry).

	– If the affected persons are entitled to monetary compensation, ensure the 
remedy chosen does not preclude this. Take care to respect any relevant 
time limits.

	► Is this likely to have additional and ongoing impacts for other individuals? For 
example, is the system used by banks to determine creditworthiness?

	► Take immediate steps to raise awareness of the issue (Article 5 of the standards 
directives or via the MSA relying on product safety regulations).

	► Consider whether the AI system interacts with other devices/software and raise 
awareness in respect of any similarly affected system.

Record the type of technology and sector in which the issue arose for use in EB 
reporting and equality data analysis.

The corrective action required will depend on the problems identified. However, 
the information, steps and approaches outlined in step 3 should assist the EB in 
identifying potential remedies.
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MSA investigation under Article 79(3) of the AI Act: product presenting a serious 
risk to fundamental rights, including discrimination

Where the MSA (alone or in co-operation with an Article 77 body) finds that the AI 
system does not comply with the requirements laid down in the regulation, it shall 
require, without undue delay:

	► appropriate corrective actions to bring the AI system into compliance;
	► informing the Commission and other member states about the results of the 
evaluation and the action the provider is to take;

	► withdrawing the AI system from the market (Article 79(5) of the AI Act);
	► a recall within a period the MSA may prescribe, within 15 working days or as 
provided for in Union legislation (this will require a check on relevant legisla-
tion at this point); 

	► that the MSA informs the relevant notified body.

MSA procedure for dealing with AI systems classified by the provider as non-high 
risk in application of Annex III (Articles 6(4) and 80 of the AI Act)

If considering whether an AI system has been wrongly classified under the self-
assessment opt-out procedure (Article 6(4) and the procedure in Article 80), the MSA 
must carry out an evaluation to determine whether Article 6(3) applies.

In this case it is possible that there is no fundamental risk assessment relevant and 
no consideration of discrimination. The issues being considered are whether the 
AI system: 

	► performs a narrow procedural task;
	► improves the result of previously completed human activity;
	► detects decision-making patterns or deviations from prior decision-making 
patterns; 

	► fulfils a preparatory task to an assessment.

However, it is possible that even these systems may pose risks to fundamental rights 
and non-discrimination. EBs can refer a system to the MSA to consider whether the 
AI system has been wrongly classified and provide the evidence on which they base 
that referral.

High-risk AI Act-compliant systems that pose a risk to the health or safety 
of persons, to fundamental rights or to other aspects of public-interest protection 
(Article 82 of the AI Act)

The MSA has powers in respect of a compliant system that presents a risk under 
Article 82 of the AI Act. Before taking these steps the MSA must have both:

	► performed an evaluation under Article 79 of the AI Act;
	► consulted the relevant Article 77 body.

The operator will be required to take “all appropriate measures to ensure that the 
AI system concerned, when placed on the market or put into service, no longer 
presents that risk”.
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Although not explicitly stated in the AI Act, the EB should be consulted at least when 
the MSA seeks to determine whether the risks to fundamental rights and/or equality 
have been successfully removed.

4.3. What to do when a system or use 
case poses a risk to fundamental rights 
but is not designated “high risk” or “prohibited”

This situation can arise when:
	► a provider has self-assessed their algorithmic system as not an AI system 
according to the definition in Article 3 and is therefore beyond the scope of 
the act altogether;

	► an algorithmic system that should be prohibited because of the risk it poses is 
not included in the list of prohibited systems in Article 5 of the AI Act;

	► an algorithmic system that should be classed as high risk is not included 
in Annex III of the AI Act because either the sector or the use case is not 
included;

	► a provider has applied the derogation in Article 6(3) to an AI system that would 
otherwise be classified as high risk.

Note: deployers have an obligation to monitor their high-risk systems and notify 
the MSA where they have reason to consider that the use of the AI system in 
accordance with the instructions may result in that system presenting a serious 
risk to fundamental rights (Article 26 in conjunction with Article 79 of the AI Act).

Note: if an AI system is a “product presenting a risk” as defined in Article 3 of point 19 
of Regulation (EU) 2019/1020, the MSA is required to evaluate the system and, where 
risks to fundamental rights are identified, to co-operate with the relevant Article 77 
authorities. Remedies for such a product under the AI Act are limited to compliant 
high-risk systems. Alternative remedies under the MSA Regulation and the General 
Product Safety Legislation, contract or tort law, non-discrimination legislation or 
human rights legislation may be available.

For individuals or affected groups, the fact that a system is not designated high 
risk or prohibited does not mean it cannot cause discrimination or result in or 
be used in a manner that breaches fundamental rights. EBs have all of the usual 
remedies for discrimination available to them under the non-discrimination 
directives and national law. 

4.3.1. Seeking amendment to the AI Act

If the EB finds an AI practice to fundamentally contradict Union values of respect for 
human dignity, freedom, equality, democracy and the rule of law and fundamental 
rights as enshrined in the Charter, representations should be made to the MSA and 
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the Commission to amend the AI Act. The AI Act sets out a procedure by which 
amendments can be made to the AI Act in various different circumstances. 

Article 112 requires the Commission to assess the need for amendment of the list in 
Annex III (high risk) and Article 5 (prohibited systems) on a yearly basis and present 
the findings of their assessment to the European Parliament. It is therefore important 
to raise any concerns about AI systems that should be prohibited or AI systems that 
present high risk in areas or use cases missing from Annex III to the Commission 
under the procedures set out in the AI Act.

For the first five years of the EU AI Act (to 1 August 2029 and automatically extended 
thereafter unless opposed), the Commission has the power to adopt delegated acts 
in the following circumstances.60

Article 6(6) To add or modify or delete conditions for 
self-assessing as non-high risk

Article 7 To amend Annex III by adding or modifying use cases 
(but not areas) and removing systems from the list

Article 11(3) To amend technical documentation required by 
Annex IV (particularly in light of technical progress)

Article 47(5) To update the content of the EU declaration 
of conformity in Annex V

Although the Commission does not have the power to adopt a delegated act to 
amend area headings in Annex III, it is required to assess the need for any such 
amendments by 2 August 2028 to existing area headings or adding new area head-
ings in Annex III, amendments to lists of systems requiring additional transparency 
and amendments to enhance the effectiveness of the supervision/governance 
system. The Commission is then required to submit its assessment to the European 
Parliament and Council.

The AI Office will be developing a methodology for the evaluation of these criteria.

4.3.2. System used in a high-risk sector with a use case not registered 
in Annex III of the AI Act

If a particular “use case” is not in Annex III of the AI Act, the Commission has the power 
under section 7 to amend by adding or modifying use cases where: 

	► the system is intended to be used in an Annex III area; and

	► the adverse impact on fundamental rights (including discrimination) is equiva-
lent to or greater than the risk of harm or of adverse impact posed by the 
high-risk systems already in Annex III.

Therefore, if a use case meeting these criteria is found by the EB to have an adverse 
impact on fundamental rights but is not in the lists in Annex III, consider reporting the 
use case to the Commission for it to be added to the list under Article 7 of the AI Act.

60.	 The Commission has delegated powers in respect of GPAI, but this is out of scope.



Remedies ► Page 141

The factors to be considered by the Commission are set out in Article 7(2) of the AI 
Act and should be addressed when making a report:

	► the intended purpose of the AI system; 
	► the extent to which an AI system has been used or is likely to be used; 
	► the nature and amount of the data processed and used by the AI system, in 
particular whether special categories of personal data are processed; 

	► the extent to which the AI system acts autonomously and the possibility 
for a human to override a decision or recommendations that may lead to 
potential harm; 

	► the extent to which the use of an AI system has already caused harm to 
health and safety, has had an adverse impact on fundamental rights or has 
given rise to significant concerns in relation to the likelihood of such harm 
or adverse impact, as demonstrated, for example, by reports or documented 
allegations submitted to national competent authorities or by other reports, 
as appropriate; 

	► the potential extent of such harm or such adverse impact, in particular in terms 
of its intensity and its ability to affect multiple persons or to disproportionately 
affect a particular group of persons; 

	► the extent to which persons who are potentially harmed or suffer an adverse 
impact are dependent on the outcome produced with an AI system, in par-
ticular because for practical or legal reasons it is not reasonably possible to 
opt out from that outcome; 

	► the extent to which there is an imbalance of power, or the persons who are 
potentially harmed or suffer an adverse impact are in a vulnerable position in 
relation to the deployer of an AI system, in particular due to status, authority, 
knowledge, economic or social circumstances, or age; 

	► the extent to which the outcome produced involving an AI system is easily 
corrigible or reversible, taking into account the technical solutions available to 
correct or reverse it, whereby outcomes having an adverse impact on health, 
safety or fundamental rights shall not be considered to be easily corrigible or 
reversible; 

	► the magnitude and likelihood of benefit of the deployment of the AI system 
for individuals, groups, or society at large, including possible improvements 
in product safety; 

	► the extent to which existing Union law provides for: 
	– effective measures of redress in relation to the risks posed by an AI system, 
with the exclusion of claims for damages; 

	– effective measures to prevent or substantially minimise those risks. 
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Appendix A
Template for data subject 
access request (DSAR)

Note: a DSAR may be drafted either in broad terms or in a more narrowly defined 
manner, each approach having its own benefits and risks.

Specific requests may increase the likelihood of receiving the precise information 
sought, reducing the need for follow-up correspondence and speeding up the 
process. Still, in practice, queried organisations often provide an individualised 
response only after a follow-up request. Narrowly defined requests at an early stage 
may burden the data subject, who may not know the relevant processing activities 
or terminology, increasing the risk of missing information and enabling restrictive 
interpretations by data controllers.

Under the Digital Omnibus regulation proposal61 this will be formalised. It states that 
DSARs should be “as specific as possible”, while “overly broad and undifferentiated 
requests should also be regarded as excessive”, suggesting that general and undif-
ferentiated requests may be rejected as excessive.

This template serves as an example only and should be adapted to the specific case.

Name, address of the data subject] 
[optional: telephone number and e-mail address of data subject] 

[Date of the request] 

[Details of data controller – Company address]62

Data subject access request under Article 15 of the GDPR

To whom it may concern,

61.	 Recital 35, Article 3, Proposal for a Regulation of the European Parliament and of the Council amend-
ing Regulations (EU) 2016/679, (EU) 2018/1724, (EU) 2018/1725, (EU) 2023/2854 and Directives 
2002/58/EC, (EU) 2022/2555 and (EU) 2022/2557 as regards the simplification of the digital legis-
lative framework, and repealing Regulations (EU) 2018/1807, (EU) 2019/1150, (EU) 2022/868, and 
Directive (EU) 2019/1024 (Digital Omnibus)

62.	 Send to the data controller: their contact details are usually found in the organisation’s privacy policy 
or legal notice on its website. In cases involving an AI system, the data controller will be typically the 
deployer of the system (the organisation that uses it, that is, the entity the data subject interacted with 
during the relevant process, such as a bank, insurer, university or employer) The non-profit organisa-
tion Datenanfragen.de e. V., which runs the website datarequests.org (available also in various other 
languages) maintains a company database with the relevant contact information for privacy-related 
requests for many companies.

https://www.datarequests.org/
https://www.datarequests.org/company/
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I am hereby exercising my rights under Article 15 of the General Data Protection 
Regulation (GDPR) and request confirmation as to whether or not you are pro-
cessing personal data concerning me.

If you are processing my personal data, please provide me with the following 
information in accordance with Article 15 of the GDPR.

1. Access to my personal data for X purposes
	► A copy of all personal data concerning me that have been used or considered 
for the following purposes:
[Insert purposes central to your case here; for example, opening or managing 
a bank account in my name/entering into, renewing or extending my mobile 
phone contract/processing or evaluating my eligibility for [insert specific 
benefit]/processing or evaluating my job application/determining my access 
to online accounts, apps or digital subscriptions/allocating rides or delivery 
orders to me on the platform, etc.]

2. Information on additional processing purposes
	► Information about any other purposes for which my personal data have been 
or are being processed, beyond those listed above.

	► A description of the categories of personal data concerned.

3. Disclosures to third parties
	► The recipients or categories of recipients to whom my personal data have 
been disclosed, along with copies of the data shared and the purpose of the 
sharing, and the date(s) of disclosure 

4. Automated decision making and profiling 
	► Information on whether automated decision making, referred to in Article 
22(1) and (4) of the GDPR, has been carried out in relation to my personal data.

	► If so, please provide meaningful information about the logic involved, includ-
ing the categories of personal data, the procedures and principles used for 
obtaining a specific result as well as the envisaged consequences of such 
processing for me. 

5. Profiling details 
	► Information on whether any profiling was conducted using my personal data.
	► If so, please provide me with the content of this profile and explain how it 
was created.

If you are transferring my personal data to a third country or an international 
organisation, I request to be informed about the appropriate safeguards accord-
ing to Article 46 of the GDPR concerning the transfer.

Please make the personal data concerning me, which I have requested, available 
to me in a structured, commonly used and machine-readable format as laid down 
in Article 20(1) of the GDPR.
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My request explicitly includes any other services and companies for which you 
are the controller as defined by Article 4(7) of the GDPR.

As laid down in Article 12(3) of the GDPR, you must provide the requested infor-
mation to me without undue delay and in any event within one month of receipt 
of the request. If an extension of up to two further months is necessary, please 
inform me accordingly.

According to Article 15(3) of the GDPR, you must answer this request without 
cost to me.

[As proof of my identity, I enclose a copy of my passport/driving licence, etc.]  
or 

[Enter your identification data here. This often includes information like your name, 
your date of birth, your address, your e-mail address and so on.]

If you do not answer my request within the stated period, I reserve the right 
to take legal action against you and to lodge a complaint with the responsible 
supervisory authority.

Thank you in advance.

Yours sincerely,

[Enter your name here]
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Appendix B
Template for requesting 
an explanation pursuant 
to Article 86 of the AI Act 

The following template incorporates a version developed by Research Institute – 
Digital Human Rights Center (2025b), as published on the website of the Austrian 
Ministry of Social Affairs.

[Name, address of the person affected] 
[optional: telephone number and e-mail address of the person affected]
[Date of the request] 
[Details of the deployer of the AI systems63]

Request for an explanation pursuant to Article 86 of the AI Act

To whom it may concern,

I refer to the decision concerning me [description of the decision, for example the 
rejection of a loan application, received risk assessment, assignment of a credit 
score], which I received on [date of receipt of the decision]. 

This decision [ ] produces legal effects for me, as it [briefly explain the impact of 
the decision, for example the rejection of a loan application, denial of access to 
certain services, increase in insurance prices, etc.]. 

[or] affects me significantly and adversely, as it [give reasons for the impairment, 
such as discrimination on the basis of differentiating criteria, targeting of sports 
betting adverts at people with a gambling addiction]. 

I hereby assert my right to an explanation pursuant to Article 86 of Regulation 
(EU) 2024/1689 (AI Act) and request a clear and meaningful explanation of the 
role of the AI system in the decision-making process and the main elements of 
the decision taken.

To this end, I request the following information.

63.	 Send to the deployer of the AI system: the organisation that uses it – that is, the entity the data 
subject interacted with during the relevant process, such as a bank, insurer, university or employer. 
If it is a public authority – or an entity acting on their behalf – find their contact details in Part C of 
the EU database. In any other case, look for deployer’s contact details in the AI system interface, 
the organisation’s privacy policy or legal notice on its website. 

	 If a deployer is not explicitly stated, use the contact details of the data controller, who will typically 
be also the deployer of the system. 

https://www.sozialministerium.gv.at/Services/Studien.html
https://www.sozialministerium.gv.at/Services/Studien.html
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1. Role of the AI system in the decision-making process 
	► To what extent and in what way did the AI system used contribute to the 
decision-making process? 

2. Main elements of the decision taken 
	► What were the main reasons for the decision, including key influencing crite-
ria, input data and preliminary decisions that influenced the decision made?

	► What other implications does the decision have for me, and how were these 
effects assessed? 

	► How were the criteria that influenced the decision weighted and why?

3. Human review and basis [not obligatory] 
	► Was the decision made by the AI system in a fully automated way, or was it 
reviewed by a human decision maker? If the latter is the case, what exactly 
did this review look like and who/which department was responsible? 

	► [optional if applicable] On which contractual or legal basis is the decision 
based? 

[As proof of my identity, I enclose a copy of my passport/driving licence, etc.]  
or 

[Enter your identification data here. These often include information like your 
name, your date of birth, your address, your e-mail address and so on.]

I formally request that you provide me with the requested information within [x 
month/s] [in writing], free of charge and in a comprehensible form. If you have 
any questions, please do not hesitate to contact me [for paper submissions, use 
the contact details provided above]. 

Thank you in advance for processing my request and I look forward to receiving 
your prompt reply.

Yours sincerely, 

[Name of the person concerned]
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Appendix C
Examples of the use 
of algorithms and AI

This appendix includes examples where algorithms and AI systems are commonly 
used. It is ordered per sector, so that one can easily ascertain likely algorithmic 
involvement. For this list, we made use of Allen and Masters (2020) and Algorithm 
Watch (2022), more details of which can be found in the references list.

Sector Example

Banking Credit scoring

Automation in the client acceptance procedure

Fraud or anti-money-laundering detection

Child and youth 
welfare services

Predicting the future need for welfare services for a child

Education Admission

Automation in the allocation of students among 
schools, universities or programmes

Automated proctoring

Predicting or detecting truancy and early school leaving

Detecting learning problems

Employment Job application selection or CV selection

(Un)employment agencies predicting the 
likelihood of finding employment

Allocating job offers to job seekers

Allocating job seekers to training or coaching

Analysing (exit) interviews

Healthcare Predicting the chances of disease

Diagnostic systems

Predicting the number of elderly people needing extra care

Housing Automated vetting of potential tenants

Online forms

Credit checking
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Sector Example

Apartment ads on online platforms: which ads are 
displayed to whom? (Automated placement)

Immigration 
and border 
management

Facial recognition of people on a watchlist

Automation in the visa application acceptance 

Automated travel document review

Insurance Online forms

Pricing algorithms

Automation in the client acceptance procedure

Automatic claim handling

Fraud detection

Judicial process Assisting in drafting laws

Justice Suggested sentencing based on data 

Police Predicting the occurrence of crimes in certain 
neighbourhoods or areas (geographic predictive policing)

Predicting disorderly or violent behaviour

Risk-assessment or profiling tools used for predicting 
individuals’ future risk of committing crime, including 
recidivism or more generally identifying “dangerous” 
or “relevant” people (individual predictive policing)

Assessing or estimating the likelihood of a person being the 
perpetrator of an existing crime (individual predictive policing)

Camera surveillance detecting criminal activity 

Social benefits Online forms

Predicting fraud or mistakes

Automation in benefit processing

Taxes Predicting fraud or mistakes
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Appendix D
Examples of algorithmic 
discrimination or risk 
of discrimination 

Sector or 
technology

Description 
algorithm

Description of 
discriminatory practice Source 

Banking “Scoring” or 
assessing 
creditworthiness

The ADM system had rules 
in place that led it to decide 
that a “40-year-old woman” 
was not creditworthy.

Algorithm 
Watch (2022) 
(p. 6) (Similar 
case in Finland, 
available here)

Education Course or degree 
completion 
predicting 
algorithm

Under-represented minority 
groups were consistently 
assigned higher risk, along 
with a lower accuracy score.

Bird, Castleman 
and Song 
(2024) 

Facial 
recognition 
technology

Technology that 
can identify or 
match facial 
images 

There are differences in 
accuracy between different 
demographics, such as age, 
gender and skin colour. 
These differences might lead 
to cases of discrimination.

The Dutch equality 
body stated the need for 
organisations to prove 
their technology does not 
discriminate, reversing 
the burden of proof. 

College voor 
de Rechten van 
de Mens (2023) 

 

Healthcare Algorithm 
allocating 
“care needed” 
for patients

Arbitrary points system, 
leading to different 
allocation of hours 
in similar cases.

The Guardian 
(2021) 

Housing Tenant screening 
algorithms, 
assigning 
risk score 

Tenant screening based on 
characteristics that were not 
proven to be linked to risk.

Smith and 
Vogell (2022) 

Insurance Pricing 
algorithm 

Direct discrimination as 
citizenship/nationality 
impacted the price of car 
insurance in otherwise 
identical profiles.

Boscarol (2022)

https://algorithmwatch.org/en/finnish-credit-score-ruling-raises-questions-about-discrimination-and-how-to-avoid-it/
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Sector or 
technology

Description 
algorithm

Description of 
discriminatory practice Source 

Immigration 
and border 
control 
management 

Travel 
document 
review, facial 
recognition 
technology

Direct discrimination 
as the technology gave 
a wrongful outcome 
more often for darker-
skinned pictures than 
lighter-skinned images.

Ahmed (2020) 

Judicial 
system/child 
and youth 
welfare 

Risk assessment 
of recidivism

Certain nationalities led to a 
higher risk score, increasing 
the chance of prosecution.

Schot and 
Davidson 
(2025)

Police/law 
enforcement 

Risk assessment 
recidivism

The AI system had no 
transparency, explainability 
and robustness. 
Inconsistent and higher risk 
scores for those without 
“social stability factors”, 
mostly younger individuals.

Eticas 
Foundation 
(2024) 

Social 
benefits 

Detecting 
incorrect or 
fraudulent 
applications 
for childcare 
benefits

Racial profiling, where 
applications from non-
Dutch nationals were 
consistently assigned 
higher risk scores.

Amnesty 
International 
(2021) 

Social 
benefits 

Social assistance 
system 
exacerbating 
exclusion

Indirect discrimination 
through a seemingly 
neutral criterion that put 
protected demographics 
at a disadvantage.

Amnesty 
International 
(2023) 

Welfare fraud 
detection 

Fraud risk 
scoring system 
used to identify 
social benefit 
recipients for 
further review

The model 
disproportionately flagged 
women, migrants, low-
income earners and people 
without a university 
education as suspicious. 

Lighthouse 
Reports (2024)

Welfare fraud 
detection 

Fraud risk 
scoring system 
used to identify 
social benefit 
recipients for 
further review 
(CNAF)

The system was contested 
for generating direct and 
indirect discriminatory 
effects for women, people 
with disabilities and 
people living in poverty.

La Quadrature 
du Net (2024)

Lighthouse 
Reports (2023)
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Appendix E
Proxies

From a data science/data analysis perspective, proxy variables substitute other 
variables, for example, if those cannot be observed or measured directly. Proxy 
variables allow conclusions about certain characteristics without recording those 
characteristics directly. For example, “30 years of work experience” indicates that the 
person must be at least in their mid-40s (Algorithm Watch 2022).

In the context of non-discrimination law and algorithmic/AI systems, “proxies” refer 
to characteristics, features or combinations thereof that are not themselves listed 
among the explicitly prohibited grounds of discrimination under the relevant legal 
framework, but that correlate with those grounds in a way that their use can lead 
to unlawful discrimination. 

Two types of proxies can be identified in this regard.
a.	 Statistical proxies: characteristics (or combinations thereof ) that correlate with 

legally protected grounds and whose use may disproportionately disadvantage 
persons belonging to a protected group. Such proxies are typically associated 
with indirect discrimination. For example, in most European countries there is 
a correlation between educational degree and race or ethnic origin.

b.	 Inextricably linked proxies: a characteristic (or combinations thereof ) that 
are inextricably linked to a protected attribute, such that their use reflects an 
inherently discriminatory practice. These proxies are typically associated with 
direct discrimination. For example, pregnancy has been considered inextricably 
linked to sex (see Table 8 below).

Although it remains unsettled how close the correspondence between a proxy 
and a protected group must be to constitute direct discrimination, an inextricable 
link does not require full (100%) correspondence (Parviainen 2024). Adams-Prassl, 
Binns and Kelly-Lyth have deemed that a “sufficient degree of correspondence” is 
required (2023), whereas Weerts et al. (2024) have proposed that the proxy and the 
protected ground must be “at least highly associated and possibly even deterministi-
cally related”. Weerts et al. note the relevance of the “but for” question: a claimant in 
a country with a sex-based retirement age could reasonably argue that he would 
have reached the retirement age but for his sex; a same-sex couple who live in a 
country which prohibits same-sex marriage could readily say that they would be 
married but for their sexual orientation; a woman could reasonably argue that she 
would not be pregnant but for her sex; and a Muslim woman could argue that she 
would not wear a headscarf but for her religion.

Whether an inextricable link exists in a given case requires a case-by-case judicial 
assessment, in which contextual criteria – rather than precise statistical thresholds 
– shall be given particular weight, in line with the CJEU’s approach in discrimination 
cases (see, for example, IX v. WABE eV and MH Müller Handels GmbH v. MJ, paragraph 
78, where weight was given to the type of signs involved). See the table below for 
examples of different types of proxies for protected characteristics.



Proxies ► Page 167

Table 8. Examples of known proxies (as mentioned in, among others, CRM 2025, 
Weerts et al. 2024, Algorithm Watch 2022)

Characteristic Proxy for Type of proxy

30 years of work experience 
(Algorithm Watch 2022)

Individual is over 
45 years old

Inextricably linked

Pregnancy (Dekker v. Stichting 
voor Jong Volwassenen 
(VJV-Centrum) Plus, 1990)

Sex Inextricably linked

Marital status (Tadao Maruko 
v. Versorgungsanstalt der 
deutschen Bühnen, 2008; 
Frédéric Hay v Crédit Agricole 
mutuel de Charente Maritime 
et des Deux-Sèvres, 2012)

Sexual orientation, 
in countries that do 
not permit same-
sex marriage

Inextricably linked, 
in countries that do 
not permit same-
sex marriage

Sex-based retirement age 
(James v. Eastleigh Borough 
Council, 1990, §10)

Sex Inextricably linked

Language or language skill level Race Statistical proxy or 
inextricably linked

Literacy Race (depending 
on the country 
this could also 
be a proxy for 
age and sex)

Statistical proxy

Level of education Race ethnic origin Statistical proxy

Postcode or neighbourhood Race (though 
segregated 
neighbourhoods)

Statistical proxy

Income Race, sex Statistical proxy

Number of persons in 
household or immediate family

Race (sex) Statistical proxy

Place of birth Race Statistical proxy

Receiving of essential 
financial benefits

Race Statistical proxy

Religion Race Statistical proxy

Names including, ending 
or starting with specific 
letter combination

Race Statistical proxy



Page 168 ► European assessment methodology on algorithmic discrimination

Characteristic Proxy for Type of proxy

Absence from work/late 
cancellations/reduced work 
availability (Filcams Cgil 
Bologna and Others v. 
Deliveroo Italia S.R.L, 2020)

Belief (trade union 
membership), 
gender or state 
of health 

Statistical proxy

Clothing items and head 
coverings (such as the wearing 
of a headscarf) (IX v. WABE 
and MH Müller Handels, 2021)

Religion and belief Statistical proxy 
(referring to any 
signs of political, 
philosophical or 
religious belief, 
for example) or 
inextricably linked 
(referring explicitly 
to conspicuous, 
large-sized signs, 
for instance)
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Appendix F
List of AI and algorithm 
registries in Europe

Geographic 
scope Title Scope Link Date of 

update

Belgium BoSA AI 
Observatory

List of all 
known AI 
applications 
and projects 
used by 
federal 
institutions 
and agencies

https://bosa.
belgium.be/
fr/themes/
administration-
numerique/
cooperation-et-
partage-des-
connaissances/
cooperation-
nationale-5 

EU 
databased 
for high-risk 
AI systems – 
forthcoming

High-risk AI 
systems 

Each EU 
country – 
forthcoming

High-risk 
AI systems 
related 
to critical 
infrastructure

EU Selected AI 
cases in the 
public sector

AI in the 
public sector

Joint Research 
Centre Data 
Catalogue – 
Selected AI cases 
in the public sector 
(JRC129301), 
European 
Commission

31 
December 
2021

EU Public Sector 
Tech Watch

Observatory 
dedicated to 
monitoring, 
analysing and 
disseminating 
the use of 
emerging 
technologies 

https://
interoperable-
europe.ec.europa.
eu/collection/
public-sector-
tech-watch 

https://bosa.belgium.be/fr/themes/administration-numerique/cooperation-et-partage-des-connaissances/cooperation-nationale-5
https://bosa.belgium.be/fr/themes/administration-numerique/cooperation-et-partage-des-connaissances/cooperation-nationale-5
https://bosa.belgium.be/fr/themes/administration-numerique/cooperation-et-partage-des-connaissances/cooperation-nationale-5
https://bosa.belgium.be/fr/themes/administration-numerique/cooperation-et-partage-des-connaissances/cooperation-nationale-5
https://bosa.belgium.be/fr/themes/administration-numerique/cooperation-et-partage-des-connaissances/cooperation-nationale-5
https://bosa.belgium.be/fr/themes/administration-numerique/cooperation-et-partage-des-connaissances/cooperation-nationale-5
https://bosa.belgium.be/fr/themes/administration-numerique/cooperation-et-partage-des-connaissances/cooperation-nationale-5
https://bosa.belgium.be/fr/themes/administration-numerique/cooperation-et-partage-des-connaissances/cooperation-nationale-5
https://bosa.belgium.be/fr/themes/administration-numerique/cooperation-et-partage-des-connaissances/cooperation-nationale-5
https://bosa.belgium.be/fr/themes/administration-numerique/cooperation-et-partage-des-connaissances/cooperation-nationale-5
https://data.jrc.ec.europa.eu/dataset/7342ea15-fd4f-4184-9603-98bd87d8239a
https://data.jrc.ec.europa.eu/dataset/7342ea15-fd4f-4184-9603-98bd87d8239a
https://data.jrc.ec.europa.eu/dataset/7342ea15-fd4f-4184-9603-98bd87d8239a
https://data.jrc.ec.europa.eu/dataset/7342ea15-fd4f-4184-9603-98bd87d8239a
https://data.jrc.ec.europa.eu/dataset/7342ea15-fd4f-4184-9603-98bd87d8239a
https://data.jrc.ec.europa.eu/dataset/7342ea15-fd4f-4184-9603-98bd87d8239a
https://data.jrc.ec.europa.eu/dataset/7342ea15-fd4f-4184-9603-98bd87d8239a
https://data.jrc.ec.europa.eu/dataset/7342ea15-fd4f-4184-9603-98bd87d8239a
https://interoperable-europe.ec.europa.eu/collection/public-sector-tech-watch
https://interoperable-europe.ec.europa.eu/collection/public-sector-tech-watch
https://interoperable-europe.ec.europa.eu/collection/public-sector-tech-watch
https://interoperable-europe.ec.europa.eu/collection/public-sector-tech-watch
https://interoperable-europe.ec.europa.eu/collection/public-sector-tech-watch
https://interoperable-europe.ec.europa.eu/collection/public-sector-tech-watch
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Geographic 
scope Title Scope Link Date of 

update

Germany Use Case Platform – 
Applied AI Institute

Helsinki The City of 
Helsinki’s 
artificial 
intelligence 
systems

AI in the 
public sector

Tekoälyrekisteri 
– Helsingin 
kaupungin 
tekoälyrekisteri

Rolling 
updates

Netherlands The Algorithm 
Register of 
the Dutch 
Government

Algorithmic 
systems in the 
public sector

The Algorithm 
Register of the 
Dutch Government

Rolling 
updates

UK Algorithmic 
transparency 
standards 
recording hub

UK 
Government 
(voluntary 
standard)

Find out how 
algorithmic tools 
are used in public 
organisations 
– GOV.UK

Rolling

UK Non-
governmental 
register: 
Public Law 
Project 
Tracking 
Automated 
Government 
(TAG) Register

TAG Register Rolling

https://ucp.appliedai-institute.de/en/use-cases
https://ucp.appliedai-institute.de/en/use-cases
https://ai.hel.fi/en/ai-register/
https://ai.hel.fi/en/ai-register/
https://ai.hel.fi/en/ai-register/
https://ai.hel.fi/en/ai-register/
https://algoritmes.overheid.nl/en
https://algoritmes.overheid.nl/en
https://algoritmes.overheid.nl/en
https://www.gov.uk/algorithmic-transparency-records
https://www.gov.uk/algorithmic-transparency-records
https://www.gov.uk/algorithmic-transparency-records
https://www.gov.uk/algorithmic-transparency-records
https://www.gov.uk/algorithmic-transparency-records
https://trackautomatedgovernment.shinyapps.io/register/
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Appendix G
Non-discrimination 
directives, protected 
grounds and scope

Directive Protected 
grounds Scope Standards 

directive

2000/43/EC 
(Racial Equality 
Directive) 

Race and ethnic 
origin – not 
nationality and 
without prejudice 
to treatment 
arising from 
legal status of 
third-country 
nationals and 
stateless persons 

Employment, 
vocational 
training, social 
protection, 
education, goods 
and services, 
including housing 
 
 

2024/1499

Directive 
2000/78/EC 

Religion or belief, 
disability, age, 
sexual orientation 

Employment 
and occupation 

2024/1499

Directive 
2004/113/EC 
(Gender Goods 
and Services 
Directive) 

Sex Goods and 
services 

2024/1499

Directive 
2006/54//
EC (Recast 
Gender Equality 
Directive) 

Sex (including 
pregnancy and 
maternity) 

Employment 
and occupation 
(including social 
security schemes) 

2024/1500

2010/41/EU 
(Gender Self-
Employment 
Directive)

Sex Self-employed, 
spouses or 
life partners of 
self-employed 

2024/1500

2023/970/
EU Equal 
Pay Directive 
(transposition 
by June 2026) 

 Employment 2024/1500 (but 
note that without 
prejudice to more 
specific provisions 
set out in the 
directive itself)
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Appendix H
Other potentially relevant 
regulations and guidelines

Council of Europe

Non-discrimination

Recommendation CM/Rec(2019)1 of the Committee of Ministers to member States on 
preventing and combating sexism: https://search.coe.int/cm?i=090000168093b26a.

Recommendation CM/Rec(2020)1 of the Committee of Ministers to member States 
on the human rights impacts of algorithmic systems (adopted by the Committee 
of Ministers on 8 April 2020 at the 1373rd meeting of the Ministers’ Deputies): 
https://search.coe.int/cm?i=09000016809e1154.

Recommendation CM/Rec(2026)1 of the Committee of Ministers on equality and 
artificial intelligence, GEC/ADI-AI, under the GEC and CDADI: https://search.coe.int/
cm?i=09125948802acd7f.

Studies

Report on preventing discrimination caused by the use of artificial intelligence – 
Parliamentary Assembly of the Council of Europe, Committee on Equality and Non-
discrimination; rapporteur: Mr Christophe Lacroix, (Belgium, SOC), 29 September 
2020: https://pace.coe.int/en/files/28807. 

Shrishak K. and Pénicaud S. (2025), “Legal protection against algorithmic discrimina-
tion in Europe: current frameworks and remaining gaps”, Council of Europe. (also in 
French, Dutch, Portuguese, Finnish, Swedish). Available at: https://rm.coe.int/legal-
protection-eng-web/48802a38d7 (accessed 4 August 2026).

Study on discrimination, artificial intelligence and algorithmic decision making 
– ECRI, November 2018: https://rm.coe.int/discrimination-artificial-intelligence-
and-algorithmic-decision-making/1680925d73.

Study on the impact of artificial intelligence systems, their potential for promoting 
equality, including gender equality, and the risks they may cause in relation to non-
discrimination – GEC/CDADI, August 2023: https://rm.coe.int/prems-112923-gbr-
2530-etude-sur-l-impact-de-ai-web-a5-1-2788-3289-7544/1680ac7936.

Xenidis R. (2025), “European policy guidelines on AI and algorithm-driven discrimina-
tion for equality bodies and other national human rights structures (also in French, D
utch, Portuguese, Finnish, Swedish)”, Council of Europe. Available at: https://rm.coe.
int/policy-guidelines-eng-web/48802a38a5  (accessed 4 August 2026).

https://search.coe.int/cm?i=090000168093b26a
https://search.coe.int/cm?i=09000016809e1154
https://search.coe.int/cm?i=09125948802acd7f
https://search.coe.int/cm?i=09125948802acd7f
https://pace.coe.int/en/files/28807
https://rm.coe.int/legal-protection-eng-web/48802a38d7
https://rm.coe.int/legal-protection-eng-web/48802a38d7
https://rm.coe.int/discrimination-artificial-intelligence-and-algorithmic-decision-making/1680925d73
https://rm.coe.int/discrimination-artificial-intelligence-and-algorithmic-decision-making/1680925d73
https://rm.coe.int/prems-112923-gbr-2530-etude-sur-l-impact-de-ai-web-a5-1-2788-3289-7544/1680ac7936
https://rm.coe.int/prems-112923-gbr-2530-etude-sur-l-impact-de-ai-web-a5-1-2788-3289-7544/1680ac7936
https://rm.coe.int/policy-guidelines-eng-web/48802a38a5 
https://rm.coe.int/policy-guidelines-eng-web/48802a38a5 
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Gender

Recommendation CM/Rec(2026)2 of the Committee of Ministers on accountability 
for technology-facilitated violence against women and girls: https://search.coe.int/
cm#{%22CoEIdentifier%22:[%2209125948802acd83%22],%22sort%22:[%22CoEVa
lidationDate%20Descending%22]}.

Justice and enforcement

Assessment tool for the operationalisation of the European Ethical Charter on 
the use of artificial intelligence in judicial systems and their environment – 
CEPEJ(2023)16Final: https://rm.coe.int/cepej-2023-16final-operationalisation-ai-
ethical-charter-en/1680adcc9c.

European Ethical Charter on the use of artificial intelligence (AI) in judicial systems 
and their environment – CEPEJ(2018)14: https://rm.coe.int/ethical-charter-en-for-
publication-4-december-2018/16808f699c.

Guidelines on facial recognition, Consultative Committee of the Convention for 
the Protection of Individuals with regard to automatic processing of personal 
data, Convention 108, 28 January 2021: https://rm.coe.int/guidelines-on-facial-
recognition/1680a134f3.

Welfare and social safety net

Decl(17/03/2021)2 – Declaration by the Committee of Ministers on the risks of computer-
assisted or artificial-intelligence-enabled decision making in the field of the social 
safety net (adopted by the Committee of Ministers on 17 March 2021 at the 1399th 
meeting of the Ministers’ Deputies): https://search.coe.int/cm?i=0900001680a1cb98.

Education

Havinga, Beth, Holmes, Wayne and Persson Jen (2024), “Regulating the use of 
artificial intelligence systems in education: preparatory study on the develop-
ment of a legal instrument”. Available at: https://www.coe.int/en/web/education/-/
regulating-the-use-of-artificial-intelligence-systems-in-education. 

Recommendation on the impact of artificial intelligence (AI) on the education sec-
tor, adopted by the Conference of International Non-Governmental Organisations 
– CONF-AG(2023)REC4. Available at: https://rm.coe.int/conf-ag-2023-rec4-draft-
recommendation-on-the-impact-of-artificial-int/1680ac8e25. 

Migration, immigration and asylum

Recommendation CM/Rec(2022)17of the Committee of Ministers to member States 
on protecting the rights of migrant, refugee and asylum-seeking women and girls 
(paragraphs 5-8 and 22-25 in particular): https://rm.coe.int/prems-092222-gbr-2573-
recommandation-cm-rec-2022-17-a5-bat-web-1-/1680a6ef9a.

See also: IT Flows policy brief: https://bura.brunel.ac.uk/handle/2438/27982.

https://search.coe.int/cm#{%22CoEIdentifier%22:[%2209125948802acd83%22],%22sort%22:[%22CoEValidationDate%20Descending%22]}
https://search.coe.int/cm#{%22CoEIdentifier%22:[%2209125948802acd83%22],%22sort%22:[%22CoEValidationDate%20Descending%22]}
https://search.coe.int/cm#{%22CoEIdentifier%22:[%2209125948802acd83%22],%22sort%22:[%22CoEValidationDate%20Descending%22]}
https://rm.coe.int/cepej-2023-16final-operationalisation-ai-ethical-charter-en/1680adcc9c
https://rm.coe.int/cepej-2023-16final-operationalisation-ai-ethical-charter-en/1680adcc9c
https://rm.coe.int/ethical-charter-en-for-publication-4-december-2018/16808f699c
https://rm.coe.int/ethical-charter-en-for-publication-4-december-2018/16808f699c
https://rm.coe.int/guidelines-on-facial-recognition/1680a134f3
https://rm.coe.int/guidelines-on-facial-recognition/1680a134f3
https://search.coe.int/cm?i=0900001680a1cb98
https://www.coe.int/en/web/education/-/regulating-the-use-of-artificial-intelligence-systems-in-education
https://www.coe.int/en/web/education/-/regulating-the-use-of-artificial-intelligence-systems-in-education
https://rm.coe.int/conf-ag-2023-rec4-draft-recommendation-on-the-impact-of-artificial-int/1680ac8e25
https://rm.coe.int/conf-ag-2023-rec4-draft-recommendation-on-the-impact-of-artificial-int/1680ac8e25
https://rm.coe.int/prems-092222-gbr-2573-recommandation-cm-rec-2022-17-a5-bat-web-1-/1680a6ef9a
https://rm.coe.int/prems-092222-gbr-2573-recommandation-cm-rec-2022-17-a5-bat-web-1-/1680a6ef9a
https://bura.brunel.ac.uk/handle/2438/27982
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Appendix I
High-risk AI practices

High-risk area Use case

1. Biometrics Remote biometric identification systems, not including 
verification

Biometric categorisation of sensitive or protected 
attributes, or inference of characteristics based on those 
attributes

Emotion recognition

2. Critical infrastructure Safety components in management and operation of 
critical infrastructure

3. Education and 
vocational training

Determining access or admission, or assigning individuals 
to educational level

Evaluating learning outcomes and/or steering the 
learning process in educational or vocational training

Assessing the appropriate level of education 

Monitoring or detecting prohibited behaviour of students 
during tests

4. Employment, worker 
management and access 
to self-employment

Recruitment or selection of natural persons, targeted job 
advertisements or evaluating candidates/job applications

Decision making regarding work-related relationships 
(such as a promotion), allocation of tasks, and monitoring 
or evaluating performance 

5. Access to 
essential services

Evaluating eligibility for public benefits and services

Evaluating creditworthiness or establishing credit score, 
financial fraud excluded

Risk assessment and pricing in life and health insurance

Evaluating and/or classifying emergency calls for 
dispatch, or establishing priority in dispatching of 
emergency first response or healthcare triage

6. Law enforcement Assessing the risk of being a victim of a criminal offence

Polygraph or similar tools

Evaluating reliability of evidence

Assessing risk of (re-)offending, or assessing personality 
traits or criminal behaviour
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High-risk area Use case

Assisting in detection, investigation or prosecution of 
criminal offences

7. Migration, asylum 
and border control 
management

Polygraph or similar tools

Assessing risk on the matters of security, irregular 
migration or health posed by entrance into the territory 
of a member state

Examining applications for asylum, visa, residence permit 
or complaints regarding eligibility applying for status

Detecting, recognising or identifying natural persons, 
exception applies for verification (of travel documents)

8. Administration of 
justice and democratic 
processes

Assisting judicial authority in researching and interpreting 
facts and the law, and applying the law to concrete facts

Systems intended to influence voting behaviour in 
elections and/or referendums

Note: the Commission has published draft guidelines on the classification of high-
risk AI systems, which are in consultation until June 2026.64

64.	 See more here: Commission seeks feedback on the draft guidelines for the classification of high-risk 
artificial intelligence systems, Shaping Europe’s digital future, accessed on 5 June 2026.

https://digital-strategy.ec.europa.eu/en/news/commission-seeks-feedback-draft-guidelines-classification-high-risk-artificial-intelligence-systems
https://digital-strategy.ec.europa.eu/en/news/commission-seeks-feedback-draft-guidelines-classification-high-risk-artificial-intelligence-systems
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Appendix J 
Prohibited AI practices

Table 9. List of prohibited practices regarding the use of AI systems

Prohibited practice Article Recital

Purposefully manipulating or deceiving, materially 
distorting behaviour or impairing the ability to make an 
informed decision, reasonably likely to cause significant 
harm, including the generation of non-consensual 
sexual and intimate content or child sexual abuse 
material (CSAM).

5(1)(a); 
5(1)(ba) & 
(bb), 5(1a) 
and (1b)

Recital 29

Exploiting any vulnerability due to age, disability or 
socio-economic status, with the objective or effect of 
materially distorting behaviour, reasonably likely to 
cause significant harm.

5(1)(b) Recital 29

Classifying or evaluating natural person(s) over a 
certain period of time based on their social behaviour or 
personal(ity) characteristics with a social score leading 
to detrimental or unfavourable treatment in either:

	f an unrelated context than originally collected;
	f an unjustified or disproportionate manner.

5(1)(c) Recital 31

Risk assessment or prediction of committing a criminal 
offence, based solely on the profiling of a natural 
person.

5(1)(d) Recital 42

Untargeted scraping of facial images from CCTV or 
the internet, to expand or create a facial recognition 
database.

5(1)(e) Recital 43

Emotion recognition in the workplace, exceptions apply 
for medical and safety reasons.

5(1)(f) Recital 44

Biometric categorisation of individual persons to 
deduce race, political opinion, trade union membership, 
religious or philosophical beliefs, sex life or sexual 
orientation.

5(1)(g) Recital 30

“Real-time” remote biometric identification in publicly 
accessible places for the purposes of law enforcement, 
exceptions apply.

5(1)(h) Recitals 32, 
33, 38, 39, 
40 and 41
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Table 10. Prohibited AI practices can be related to high-risk AI

High-risk AI systems 
(Article 6(2), 
Annex III)

Prohibited practice
Article 5

Examples of prohibited and 
potentially prohibited use 
cases and explanation

1.	 Biometrics 
1a) Remote biometric 
identification 
(RBI) systems

(h) “Real-time” remote 
biometric identification 
in public spaces for 
law enforcement, 
unless used for:

i. a search for a 
victim of abduction;
ii. preventing a 
specific, substantial 
and imminent threat;
iii. identifying a 
person for specific 
crimes (specified 
in Annex II).

Key elements: the use of RBI in:
i.	 “real time” 
ii.	 public spaces
iii.	by, or on behalf of, 

law enforcement.
Recital 32 states that the use of 
real-time RBI systems “evoke a 
feeling of constant surveillance 
and indirectly dissuade the 
exercise of freedom of assembly 
and other fundamental rights”

Example: police using live facial 
recognition CCTV to identify 
and arrest a person of interest.

After identifying a peaceful 
protestor, police in Moscow 
(Glukhin v. Russia, 2024) used 
CCTV footage to identify and 
locate an individual using “real-
time” biometric identification

1a) Remote biometric 
identification 
(RBI) systems

(e) Untargeted 
scraping of facial 
images for creating or 
expanding a database

Key elements: the method 
of creating or expanding 
a recognition database by 
untargeted scraping rather than 
identifying itself. 
 
It is prohibited as untargeted 
scraping operates like a “vacuum 
cleaner”, as stated in Article 5(1)
(e), indiscriminately collecting facial 
images without targeting specific 
individuals. Recital 43 adds to the 
justification based on the “feeling of 
mass surveillance” and possibility 
of violating fundamental rights.

Example: border authorities 
building a facial recognition 
database through mass scraping
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High-risk AI systems 
(Article 6(2), 
Annex III)

Prohibited practice
Article 5

Examples of prohibited and 
potentially prohibited use 
cases and explanation

There could be a possibility where 
border authorities scrape facial 
images from social media, news 
articles and CCTV footage without 
specific targeting of individuals. If 
these are then added to a database 
for biometric identification, it would 
be prohibited under Article 5(1)(e).

1b) Biometric 
categorisation 
on protected 
characteristics 
(or inference thereof)

(g) Biometric 
categorisation which 
infer race, political 
opinions, trade union 
membership, religious 
or philosophical 
beliefs, sex life or 
sexual orientation

Key elements: the specific 
purpose of inferring the 
protected characteristics listed 
(race, political opinions, trade 
union membership, religion, 
sex life or sexual orientation) 
based on biometric data.

Biometric categorisation is 
already immediately considered 
high risk, with Article 5(1)
(g) absolutely prohibiting the 
use of biometric data to infer 
these specific attributes. 

Example: an AI system that 
analyses a person’s social 
media pictures to infer their 
sexual orientation from their 
biometric data to send them 
targeted advertising.

1c) Emotion 
recognition

(f) Emotion recognition 
in the workplace and 
educational institution 
(exception: medical 
and safety purposes)

Key elements: inferring 
emotions or intentions in 
the context of a workplace 
and education where the 
exemptions of medical or safety 
justification do not apply.

Article 5(1)(f) prohibits the use of 
the high-risk emotion recognition 
practice in these specific contexts. 
Recital 44 further highlights 
concern about the scientific basis 
for such AI systems that, especially 
combined with power imbalances 
in a work or educational context, 
could have detrimental effects.
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High-risk AI systems 
(Article 6(2), 
Annex III)

Prohibited practice
Article 5

Examples of prohibited and 
potentially prohibited use 
cases and explanation

Note: recognising physical 
states, for example whether 
or not a bus driver is fatigued, 
is not prohibited here. 

Example: an AI system that 
infers whether employees 
leave their workplace 
“happy”, “angry” or “sad”.

An employer trying to gauge 
the emotions of its restaurant 
employees from CCTV footage. 

3) Educational and 
vocational training
a) Determining 
access/admission

(a) Manipulation, 
deception or 
impairment of an 
informed decision, 
causing harm

Key elements: the use of a 
manipulative or deceptive 
technique that materially distorts 
(or is reasonably likely to) the 
behaviour of an individual.

Article 5(1)(a) prohibits techniques 
that have the purpose or 
effect of distorting behaviour 
through techniques that impair 
informed decision making and 
cause significant harm.

Note: intent is not necessary, 
the effect suffices.

Example: a university employing 
a chatbot in their determination 
of admission, with countdowns 
or fabricated messages.

A chatbot deploying techniques 
otherwise known as dark patterns, 
such as “Only 3 spots left!” would 
be prohibited under this article. 
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High-risk AI systems 
(Article 6(2), 
Annex III)

Prohibited practice
Article 5

Examples of prohibited and 
potentially prohibited use 
cases and explanation

3) Educational and 
vocational training 
 
b) Evaluating the 
learning outcomes 
and steering the 
learning process 
 
c) Assessing 
(appropriate) 
education level

d) Monitoring/
detecting prohibited 
behaviour of students

(f) Emotion recognition 
in workplace and 
educational institution 
(exception: medical 
and safety purposes)

Key element: the inference of 
emotive states or intentions of 
students, and the influence of 
those on their learning process. 
 
AI systems may be used for 
assessing students; however, 
recognising their emotions or 
intentions is prohibited. Recital 
44 further highlights concern 
about the scientific basis of 
such AI systems that, especially 
combined with power imbalances 
in a work or educational context, 
could have detrimental effects.
 
Example: a university uses a 
personalised learning platform 
that takes into account students’ 
emotions on their webcams 
during online lectures to 
steer the learning process.

4) Employment and 
worker management
a) Recruitment 
(targeted advertising) 
or selection (job 
application evaluation)

(a) Manipulation, 
deception or 
impairment of an 
informed decision, 
causing harm 
 
(b) Exploiting a 
vulnerability 

Key elements: the use of a 
manipulative or deceptive 
technique that materially distorts 
(or is reasonably likely to) the 
behaviour of an individual. 

Article 5(1)(a) prohibits techniques 
that have the purpose or 
effect of distorting behaviour 
through techniques that impair 
informed decision making and 
cause significant harm.

Note: intent is not necessary, 
the effect suffices.

Example: an AI recruitment 
platform with fabricated urgency 
and deceptive manipulation 
towards signing a contract.
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High-risk AI systems 
(Article 6(2), 
Annex III)

Prohibited practice
Article 5

Examples of prohibited and 
potentially prohibited use 
cases and explanation

A recruitment agency 
deploying an AI system with 
exaggerated salaries/benefits 
or urgency impairing an 
informed decision would be 
prohibited under this article.

4) Employment and 
worker management
 
b) Decisions affecting 
work-related 
relationships, such 
as termination or 
task allocation

(a) Manipulation, 
deception or 
impairment of an 
informed decision, 
causing harm 
 
(b) Exploiting a 
vulnerability

Key elements: the use of a 
manipulative or deceptive 
technique that materially distorts 
(or is reasonably likely to) the 
behaviour of an individual.

Article 5(1)(a) prohibits techniques 
that have the purpose or 
effect of distorting behaviour 
through techniques that impair 
informed decision making and 
cause significant harm.

Note: intent is not necessary, 
the effect suffices.

Example: a logistics company 
deploying AI that allocates 
delivery tasks and monitors 
driver performance.

There is a feasible scenario 
where, through such a system, 
drivers’ behaviour could be 
distorted into working longer 
than legal hours, impacting 
health and safety and causing 
significant harm. Such a system 
would therefore be prohibited.

4) Employment and 
worker management 
 
b) Decisions affecting 
work-related 
relationships, such 
as termination or 
task allocation

(f) Emotion and/or 
intention recognition 
in workplace and 
educational institution

Key element: the inference of 
emotive states or intentions of 
employees, and the influence 
of these on their work.
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High-risk AI systems 
(Article 6(2), 
Annex III)

Prohibited practice
Article 5

Examples of prohibited and 
potentially prohibited use 
cases and explanation

AI systems may be used to assist 
decision making. However, basing 
any assistance on the use of 
emotion recognition is prohibited. 
Recital 44 further highlights 
concern about the scientific basis 
of such AI systems that, especially 
combined with power imbalances 
in a work or educational context, 
could have detrimental effects.

Example: a call centre deploying 
AI to monitor employees 
uses their emotional state for 
performance evaluation.

In the example, if an AI system 
were to infer emotive states of 
the employee based on voice 
recordings, and take this into 
account for the performance 
evaluation, it would be a 
prohibited practice. 

5) Access to essential 
services and benefits
a) Evaluating eligibility 
of a natural person

(c) Social 
scoring leading 
to unfavourable 
treatment:  
i) in a different context 
than the collected data  
 
and/or 
 
ii) unjustified or 
disproportional

Key elements: unfavourable 
treatment based on their 
social behaviour from an 
unrelated context and/or 
disproportionate in its effect.

If an AI system is used for 
evaluating eligibility, it may not 
be the case that it takes data 
from a different context. 

Example: public authorities 
deploy an AI system to 
allocate benefits that 
uses unrelated data.

It is important in these forbidden 
cases that the context in which the 
data are collected materially differs 
from the context they are used in. 
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High-risk AI systems 
(Article 6(2), 
Annex III)

Prohibited practice
Article 5

Examples of prohibited and 
potentially prohibited use 
cases and explanation

5b) Evaluating 
creditworthiness

(c) Social 
scoring leading 
to unfavourable 
treatment:  
i) in a different context 
than the collected data  
 
and/or 
 
ii) unjustified or 
disproportional

Key elements: unfavourable 
treatment based on their 
social behaviour from an 
unrelated context and/or 
disproportionate in its effect.

If an AI system is used for 
assessing a person’s credit, it may 
do this based on financial history, 
but not other, unrelated contexts.

Example: financial institutions 
deploy an AI system to assess 
loans, but also access other, 
non-financial databases.

If a bank were to also analyse 
social media connections, or 
take into account the address of 
the person in deciding whether 
or not the applicant’s loan 
should be approved, it might be 
prohibited under Article 5(1)(c).

5c) Risk assessment 
in regard to the 
pricing of health 
or life insurance 

(c) Social 
scoring leading 
to unfavourable 
treatment:  
i) in a different context 
than the collected data  
 
and/or 
 
ii) unjustified or 
disproportional

Key elements: unfavourable 
treatment based on their 
social behaviour from an 
unrelated context and/or 
disproportionate in its effect.

If an AI system is used for pricing 
life insurance it may do this 
based on medical history, but 
not other, unrelated contexts.

Example: an insurer deploys 
an AI system to assess 
pricing based on information 
from an unrelated context.

If an insurer were to analyse 
social media connections and 
behaviour, it might be prohibited 
under Article 5(1)(c).
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High-risk AI systems 
(Article 6(2), 
Annex III)

Prohibited practice
Article 5

Examples of prohibited and 
potentially prohibited use 
cases and explanation

6) Law enforcement
a) Assessing risk of 
victimhood 

b) Polygraphs 

c) Evaluating reliability 
of evidence 

d) Assessing risk 
of (re)offending, 
or assessing 
characteristics 

e) Profiling 
during detection, 
investigation or 
prosecution

(d) Crime risk 
assessment solely 
based on profiling

Key elements: assessment 
is based on personality 
traits and characteristics 
and no objective facts. 

Note: if a system supports 
a human decision, an 
exception may apply.

Article 5(1)(d) prohibits risk 
assessments for criminal 
offences based solely on the 
profiling of personality traits 
without objective verifiable facts 
linking to criminal activity.

Example: predictive policing 
system, profiling individuals 
on their demographic.

If the police department were 
to predict the likelihood of 
criminal activity based on 
characteristics such as age, 
nationality or neighbourhood, it 
would be a prohibited system 
under Article 5(1)(d).

(AI Act, Recital 48. EP policy 
guidelines with examples p. 18)

6) Law enforcement 

e) Profiling 
during detection, 
investigation or 
prosecution

(h) Real-time remote 
biometric identification 
in public spaces for 
law enforcement, 
unless used for: 

i. a search for a 
victim of abduction’
ii. preventing specific, 
substantial and 
imminent threat;

Key elements: the use of RBI in:
i.	 “real time”
ii.	 public spaces
iii.	by, or on behalf of, 

law enforcement.
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High-risk AI systems 
(Article 6(2), 
Annex III)

Prohibited practice
Article 5

Examples of prohibited and 
potentially prohibited use 
cases and explanation

iii. identifying a person 
for specific crimes 
(specified in Annex II).

Recital 32 states that the use of 
real-time RBI systems “evoke a 
feeling of constant surveillance 
and indirectly dissuade the 
exercise of freedom of assembly 
and other fundamental rights”.

Example: police using live facial 
recognition CCTV to identify 
and arrest a person of interest.

After identifying a peaceful 
protestor, police in Moscow 
(Glukhin v. Russia, 2024) used 
CCTV footage to identify and 
locate an individual using “real-
time” biometric identification.

7) Migration, asylum 
and border control
Risk assessment of 
security, irregularity 
or health
Assessing asylum/
visa/permits, eligibility 
and complaints

(d) Crime risk 
assessment solely 
based on profiling

Key elements: assessment 
is based on personality traits 
and no objective facts. 

Note: if a system supports 
a human decision, 
exceptions may apply.

Article 5(1)(d) prohibits risk 
assessments for criminal 
offences based solely on 
profiling of personality traits 
without objective verifiable facts 
linking to criminal activity.

Example: border authorities 
deploying an AI system 
that bases risk profiling 
of individuals on their 
demographic.

If border authorities were to predict 
the risk of offending based on 
characteristics such as nationality 
or region, it might be a prohibited 
system under Article 5(1)(d).
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High-risk AI systems 
(Article 6(2), 
Annex III)

Prohibited practice
Article 5

Examples of prohibited and 
potentially prohibited use 
cases and explanation

7) Migration, asylum 
and border control

(b) Risk assessment 
of security, irregularity 
or health

(h) Real-time remote 
biometric identification 
in public spaces for 
law enforcement, 
unless used for:

i. a search for a 
victim of abduction;
ii. preventing specific, 
substantial and 
imminent threat;
iii. identifying a person 
for specific crimes 
(specified in Annex II).

Key elements: the use of RBI in:
i.	 “real time” 
ii.	 public spaces
iii.	by, or on behalf of, 

law enforcement.

Recital 32 states that the use of 
real-time RBI systems “evoke a 
feeling of constant surveillance 
and indirectly dissuade the 
exercise of freedom of assembly 
and other fundamental rights”.

Example: the use of live facial 
recognition CCTV at the border 
to identify persons of interest.

7) Migration, asylum 
and border control 
 
(d) Detecting, 
recognising or 
identifying natural 
persons (exception 
for travel document 
verification)

(e) Untargeted 
scraping of 
facial images

Key elements: the method 
of creating or expanding 
a recognition database by 
untargeted scraping rather than 
identifying itself. 
 
It is prohibited as untargeted 
scraping operates like a “vacuum 
cleaner”, as stated in Article 5(1)
(e), indiscriminately collecting facial 
images without targeting specific 
individuals. Recital 43 adds to the 
justification based on the “feeling of 
mass surveillance” and possibility 
of violating fundamental rights.

Example: border 
authorities building a 
facial recognition database 
through mass scraping.

There could be a possibility where 
border authorities scrape facial 
images from social media, news 
articles and CCTV footage without 
specific targeting of individuals. 
If these were then to be added 
to a database for biometric 
identification at the border, it would 
be prohibited under Article 5(1)(e).
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Appendix K 
Record sheet for step 3

This sheet has been designed as an example of how a caseworker following the steps 
in section 3 could record their findings. The examples are fictional to give an idea 
of the types of information that could be recorded. It is anticipated that the actual 
recording will be significantly more detailed. The final column is to enable a review 
of the evidence following any disclosure by the respondent.

Step    Presumption of 
discrimination

Following 
respondent’s 
disclosure 

3.1 Known and 
suspected risk
3.1.1 Type of 
system 

Record whether the 
system is a high-risk 
system or whether it 
is intended for use 
in any of the sectors 
or areas identified 
as posing a risk 
of discrimination 
in the AI Act.

Examples 
Sector: 
Use case: 

 

3.1.2 Known risks 
of discrimination 

Record the area 
in which there is a 
known risk, the type 
of technology and 
any other relevant 
information and 
evidence. 

Examples
Sector: law 
enforcement 
Technology: live 
facial recognition, 
biometrics 
Source: NGO or 
academic research, 
EU AI Act, Article 5 
(prohibited systems), 
Article 6 (high risk) 
and Annex III. 

 

3.2 Protected 
characteristics 
and proxies 

Record direct 
use of protected 
characteristics. 
Where are they 
used and how? 

Protected 
characteristics 
How used: input 
data, for example 
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Step    Presumption of 
discrimination

Following 
respondent’s 
disclosure 

Further investigate 
the technical design 
of the system and 
influence of the 
(suspected) proxies 
on the outcomes 
of the system. 
The fact that a 
proxy is used as an 
input is by itself not 
enough as evidence 
for discrimination. 
The next step 
is to evaluate 
the evidence to 
understand if 
the use of these 
inputs leads to 
unequal treatment. 

Record any identified 
use of protected 
characteristics or 
proxies that are used 
to, or are believed 
to, impact the 
outcome of the 
system. Record also 
for each proxy why 
the EB considers 
these to be proxies. 

Examples 
Proxies: for 
example, a postcode 
as a proxy for race, 
pregnancy as a 
proxy for gender.
 
Evidence and 
arguments 

 

3.3 Risk 
assessments, 
including FRIA 

Record any risks 
to discrimination 
identified by 
the provider or 
deployer and any 
measures identified to 
mitigate that risk. 
 

Examples 
Risk: race 
discrimination owing 
to historical bias 
Where identified: 
risk assessment 
Mitigation 
measure: de-biasing 
technique 

 

  Consider and record 
whether there 
are any clear and 
obvious failures in 
the risk assessment, 
DPIA or FRIA.

Risk 
assessment refers 
to discrimination 
but not race.
DPIA: does not 
consider race 
under special 
category data.
FRIA: does not 
consider race 
discrimination 
and Article 14 
of the European 
Convention on 
Human Rights.
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Step    Presumption of 
discrimination

Following 
respondent’s 
disclosure 

Consider and 
record the existence 
and impact of any 
human in the loop.
Who is the relevant 
person?

Does the relevant 
person have 
the necessary 
competence, training 
and authority 
to override a 
decision made by 
an AI system?

Has the relevant 
person been trained 
to understand and 
interpret the output 
of the system and 
recognise where 
bias may arise 
and intervention 
be required?

Are there any 
guidelines or 
protocols issued to 
decision makers to 
help them understand 
how to use the AI 
system or interpret 
the output?

Contact person:
Role: reviews 
decisions but 
does not review 
the data that led 
to the decision. 
Query whether 
this is sufficient?

3.4 Aim of system  Record the purpose 
of the system and 
what it optimises for.

Purpose of the 
system: 
Designed to 
optimise for: 
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Step    Presumption of 
discrimination

Following 
respondent’s 
disclosure 

  Record proxies 
and protected 
characteristics that 
influence the system 
output and, when 
available, metrics on 
their weight/influence 
on the output. 

Protected 
characteristics that 
influence the system: 
Proxies that influence 
the system:
Metrics on weight/
influence: 

 

3.5 Training,  
testing and 
validation data 

Record any general 
data issues, including 
issues relating 
to data quality.

For example, the 
data sample is 
very small, old or 
relates to a different 
geographical area.

 

  Data issues related 
to inequality and 
discrimination.

   

  Issues relating 
to insufficient 
documentation. 

   

  Concerns about 
mitigation measures.

   

  Argument for how 
data and mitigation 
issues would lead to 
unequal treatment 
in the current case. 

   

  Record any 
indicators of non-
compliance with the 
AI Act provisions 
relevant to data. 

   

3.6 Testing and 
evaluation

Output or treatment 
gaps as revealed 
in the statistics.

   

  Issues with the 
reported statistics 
(such as the 
wrong metric, or 
data issues).

   

  Gaps in 
testing identified. 
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Step    Presumption of 
discrimination

Following 
respondent’s 
disclosure 

Conclusion  Review the 
information and 
record the basis 
on which a case 
of prima facie 
discrimination can be 
argued or conclude 
that it cannot. 

   

  Review all the 
steps after 
further disclosure 
to determine whether 
the respondent has 
successfully rebutted 
the presumption 
or justified 
the discrimination.

   

 



Artificial intelligence (AI) is reshaping our societies and affecting 
fundamental rights and equality. These systems can reinforce  
and create discrimination because they are often designed to 
differentiate among individuals: classifying, ranking or targeting 
them. In combination with historical inequalities and human biases 
embedded in the data, rules and design choices of algorithmic 
systems, discriminatory patterns may be reproduced and scaled 
unless they are proactively identified and mitigated. 

This methodology provides step-by-step guidance to equality  
bodies and other human rights organisations in Europe to assess 
discrimination cases related to AI or algorithmic systems. It is meant 
for the case workers, advisers and lawyers of entities that investigate 
discrimination claims  involving, or suspected of involving, AI or 
automated decision making. 

The methodology relies on the European regulatory framework  
on AI, specifically on the EU AI Act and the Council of Europe 
Framework Convention on Artificial Intelligence and Human Rights, 
Democracy and the Rule of Law, and anti-discrimination law, and 
make references to other legislation, such as data protection, 
example cases and jurisprudence, where relevant.
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