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Introduction

Article 38, paragraph 1, c) of the Statute of the International Court of Justice explicitly
recognises “the general principles of law recognised by civilised nations” as a source of
international law. It is widely acknowledged that they apply to international civil service
disputes.! Marcelo Vazquez-Bermudez, Special Rapporteur of the International Law
Commission, writing in his “First report on general principles of law”, noted the distinction made
in general international law between “general principles of law derived from national legal
systems” and “general principles of law formed within the international legal system”.i The
former are typically referred to as “general principles of law” and the latter as “general principles
of international law”.ii For the sake of clarity, the term “general principles” will be used below
to denote all such principles.

As a source of law, however, general principles raise many questions, not least because they
are not written down. In effect, “What the sources of law are, cannot be stated, it can only be
discussed”" and as Alain Pellet once remarked, “[t]his is even truer for general principles of
law than for all other sources of the law of nations: they are basically what every lawyer carries
within themselves.”

In international civil service law, the applicable written law varies from one organisation to
another. While it may be extensive, it is not exhaustive. Yet “the law, like nature, abhors a
vacuum”.Y General principles can therefore play a key role in bridging gaps in written law and
in shedding light on the meaning of provisions. At the same time, some general principles are
reflected in international human rights conventions which are not usually applicable as such to
international organisations. That raises the question of the relationship between these general
principles — which are ultimately the guardians of human dignity, an inalienable right — and law
derived from the instrument establishing the organisation.

A very helpful study on the general principles according to the Administrative Tribunal of the
ILO (Les principes généraux selon le Tribunal administratif de I'O.1.T.) has already been carried
out and published but it essentially concerns only the case law of a single tribunal;"i another
focuses on procedural rights, including in the light of the relevant general principles."i! Although
the general principles “pre-existed the body of work developed by the courts”* insofar as they
must have been “recognised”,* the courts still have a special responsibility to identify general
principles and assess their applicability and scope. For these reasons, the Administrative
Tribunal of the Council of Europe (ATCE) wishes to take the opportunity afforded by its 60th



anniversary to elucidate in a broader and more cross-cutting way the role played by general
principles in the case law of international administrative tribunals (IATS).

Marcelo Vazquez-Bermudez has done a great deal of work in his reports to the United Nations
International Law Commission.X While we cannot aspire to such comprehensive research as
that in the run-up to the 60th anniversary of the ATCE, the findings of these reports merit — at
least some — scrutiny in international civil service law, too. To enable us to conduct this study,
your tribunal is kindly requested to reply to the questionnaire below, indicating any case law
from your tribunal that might be relevant to illustrate your answer.

1)

2)

3)

4)

5)

6)

7)

Identification methods

On what legal basis (written rule, implied power, etc.) does your tribunal recognise the
applicability of general principles?

Does your tribunal make a distinction between “general principles of law derived from
national legal systems” and “general principles of law formed within the international
legal system”, and perhaps other principles (e.g. the general principles of international
civil service law, etc.)? If so, which ones, for what reason(s) and what are the
implications?

How does your tribunal go about identifying a general principle?

a. By reference to national law? If so, which national law? Does your tribunal do a
comparative law analysis, even if it is only a limited one? How are difficulties in
translating legal concepts overcome?

b. By reference to your tribunal’s previous case law?

c. By reference to the case law of other international administrative tribunals? If
so, which ones? Is this reference explicit in the judgments handed down or does
your tribunal refer to such case law only when preparing judgments?

d. By explicit or implicit reference (please specify) to an international text, e.g. with
regard to general principles relating to human rights? If so, which text(s)?

e. By some other method?
If more than one method is used, please number them in order of preference, if any.

Can your tribunal rely on a general principle proprio motu?

Relationship with other sources

What legal value does your tribunal attach to general principles in relation to the various
types of secondary legislation produced by the organisation (decisions adopted by
organs of the organisation, including organs composed of states - e.g. General
Assembly of the United Nations - or representatives of states - e.g. the Committee of
Ministers of the Council of Europe -), in relation to the instrument establishing the
organisation and in relation to other sources of international law? Why?

Has your tribunal ever agreed to examine, if only by way of an objection, the legality of
an act adopted by a body composed of states in relation to a general principle? If so,
what were the implications, both legally (for the instrument in question) and politically
(within the organisation)?

Could you give at least one example of a general principle in procedural matters, one
example of a general principle in substantive matters (e.g. the principle of
independence, the principle recognising acquired/essential rights, etc.) and one
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example of a general principle in matters relating to human rights protection, regarding
the status of the principle in the hierarchy of norms?

8) What function(s) does your tribunal assign to general principles? For example, are they
intended to:

a. fill gaps in written law?

b. facilitate the interpretation of written provisions, e.g. by interpreting written
provisions in the light of general principles?

C. ensure substantive rule of law (Rechtsstaatlichkeit), for example pursuant to
general principles relating to human rights, including within international
organisations?

d. other?

Il. Establishing the boundaries of principles

9) Where a general principle is applicable, how is it delimited? Have there been any cases
where the general principle has been found to have been violated? Could you illustrate
your answer, if applicable, with regard to the following areas:

a. human rights principles;

b. procedural rights;

c. duty of care, i.e. positive obligations for the competent authority;
d. acquired/essential rights;
e

any other principle you wish to mention?

Thank you very much for your co-operation.
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