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. OVERVIEW AND EXECUTIVE SUMMARY

1. Overview of the adjusted procedure on the non-accepted provisions of the European
Social Charter

The European Social Charter is based on a ratification system, which enables States Parties,
subject to certain minimum requirements, to choose the provisions they are willing to accept as
binding international legal obligations. This system is provided for by Article A of the revised
European Social Charter (Article 20 of the 1961 Charter) and it allows States, at any time after
their ratification of the treaty, to notify the Secretary General of their acceptance of additional
articles or paragraphs.

It is in the spirit of the Charter for States Parties to progressively increase their commitments,
tending towards acceptance of additional and eventually all provisions of the Charter where
possible, as opposed to an & /a carte stagnancy.’

The procedure for examining reports on the non-accepted provisions is set out in Article 22 of the
European Social Charter of 1961 (ETS No. 35). According to this provision, the States Parties
must send to the Secretary General, at appropriate intervals set by the Committee of Ministers,
reports relating to the provisions of Part Il of the Charter which they did not accept at the time of
ratification or by subsequent notification. The Committee of Ministers shall determine from time to
time those provisions for which such reports will be requested and the form in which the reports
should be provided.

In September 2022, the ECSR adopted a decision to implement the procedure on non-accepted
provisions in respect of all State Parties to either Charter, in a reinforced manner. The procedure
now provides for the submission of written information by States Parties in accordance with a pre-
established calendar, and additional bilateral meetings when it is deemed to represent an added
value. The written information, submitted by the States Parties shall be made public upon its
receipt, and the national and international social partners, non-governmental organisations,
national human rights institutions, equality bodies and other stakeholders are given the possibility
to provide comments within three months of receiving the written information.

2. The situation of Romania in the context of the non-accepted provisions of the European
Social Charter

Romania ratified the revised Charter on 7 May 1999 accepting 65 of its 98 paragraphs. Thus far,
the following 33 provisions have not been accepted by Romania: Article 2§83, Article 3§4, Article
1081, 2, 3, 4 and 5, Article 1384, Article 1481 and 2, Article 15§83, Article 18§1 and 2, Article
1981, 2, 3, 4, 5, 6,9, 10, 11 and 12, Article 22, Article 23, Article 26§1 and 2, Article 2781 and 3,
Article 30 and Article 31§1, 2 and 3. Romania has not yet accepted the system of collective
complaints.

The procedure on non-accepted provisions (Articles 2§83, 384, 1081, 2, 3, 4 and 5, 13§4, 1481
and 2, 1583, 1881 and 2, 1981, 2, 3, 4, 5,6, 9, 10, 11 and 12, 22, 23, 26§81 and 2, 27§1 and 3, 30
and 3181, 2 and 3) was applied to Romania for the first time in the context of a meeting between
the ECSR and representatives of various institutions in a meeting held in Bucharest in 18-19 May

" The opening paragraph of Part | reads “The Parties accept as the aim of their policy, to be pursued by all appropriate
means both national and international in character, the attainment of conditions in which the following rights and
principles may be effectively realised”, followed by the heading of all rights contemplated by the European Social
Charter. Part lll, Article A, provides that “each of the Parties undertakes [...] to consider Part | of the Charter as a
declaration of the aims which it will pursue by all appropriate means, as stated in the introductory paragraph of that
part”, followed by the rules on the choices available as regards provisions that Parties can declared to be bound by and
which determine the modalities of monitoring under Part IV of the Charter. (See CM(2022)196-final).



https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=0900001680aa90fe

2004. Subsequent examinations of the situation in law and practice in Romania took place in
2009, 2015 and 2020.

After considering information provided by the Government in a meeting held in Bucharest on 7
November 2019, the ECSR invited the Romanian authorities to consider the possibility of
accepting Articles 283, 10§§1-5, 198§§1-5, 27§81, 27§3. Moreover, the ECSR considered that the
acceptance of the following provisions was also possible: Article 1989, 22, 26§§1-2.

Furthermore, the ECSR considered that, subject to some improvements in practice or with
respect to data collection mechanisms, Romania could accept the following provisions: Article
384, 14881-2, 1583, 1881, 1986, 23. The ECSR was of the view that further analysis of the
legislation and practice was needed in respect of the following provisions: Article 1384, 18§2, 30,
3181. Finally, the ECSR considered that the information provided in the report was not sufficient
to allow a thorough assessment with regard to Articles: 19§§10-12, 31§§2-3.

The ECSR also invited the Romanian authorities to take the necessary steps towards acceptance
of the collective complaints procedure and more provisions of the revised Charter.

3. Current examination

This third examination of the non-accepted provisions is based on the adjusted procedure on
non-accepted provisions. In terms of this procedure, Romania was invited on 7 November 2023
to submit written information before 31 March 2024. The requested written information was
registered on 2 April 2024 and it was subsequently published on the CoE website.?

Having examined the written information provided by Romania, the ECSR considers that there
are no obstacles to the acceptance of Articles 283, 10§§1-5, 18§2, 198§1-3, 5, 9, 12, 278§3;
that further clarification is necessary in order to assess the situation with regard to Articles 3§4,
1384, 14881-2, 1583, 1881, 19884 and 6, 26§§1-2; that the situation does not appear to be fully
in line with the requirements of the Charter in respect of Articles 19§10-11, 22, 23, 27§1, 30 and
318§1-3.

The ECSR also invites Romania to accept the Collective Complaints Procedure, in order to
increase the effectiveness, speed and impact of the implementation of the Charter and strengthen
the role of the social partners and non-governmental organisations, as well as make a declaration
enabling national NGOs to submit collective complaints, as a step towards meeting the strong
interest of domestic NGOs in the continuous strengthening of social standards at the national
level.

The ECSR remains at the disposal of the Government for enhanced dialogue on the provisions
of the Charter and the relevant case law, and invites Romania to undertake further commitments
under the Charter as soon as possible so as to consolidate the paramount role of the Charter in
achieving social and economic progress and, ultimately, greater unity among the Council of
Europe’s Member States by guaranteeing and promoting common social human rights
standards.

A table showing the provisions of the revised Charter accepted by Romania appears in Appendix
l.

The next examination of the provisions not yet accepted by Romania will take place in 2029.

2 5th national report_on the non-accepted provisions of the European Social Charter - 2024.
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Il. EXAMINATION OF THE NON-ACCEPTED PROVISIONS

Article 2§3 — The right to just conditions of work

With a view to ensuring the effective exercise of the right to just conditions of work, the
Parties undertake:

to provide for a minimum of four weeks annual holiday with pay.

Situation in Romania

Written information submitted by Romania indicate that the Labour Code guarantees the right to
annual holiday with pay, with minimum duration of 20 working days. Where leave is scheduled in
instalments, the employer is obliged to arrange the scheduling in such a way that each employee
takes at least 10 working days of uninterrupted leave per calendar year. This right is not subject to
any transfer, waiver, or limitation.

The employment contract stipulates the length of annual leave in line with law and collective
agreements. Public holidays and sick leave, parental leave and carers’ leave are not calculated
as part of annual leave. Further, if temporary incapacity for work for the above reasons occurs
during the annual leave, the latter is interrupted, and the employee shall take the remaining days
of leave after the temporary incapacity for work is over.

If the employee, for justified reasons, is unable to take all or part of the annual leave to which they
were entitled in the calendar year in question, with the agreement of the person concerned, the
employer shall be obliged to grant the unused annual leave within a period of 18 months starting
from the year following that in which the entitlement to annual leave arose.

Financial compensation for untaken rest leave is allowed only in the event of termination of the
employment contract (For more detailed information, see the 2024 National Report on the Non-
Accepted Provisions of the Revised European Social Charter, provided by Romania).

ECSR interpretation (DIGEST)

Article 2§3 guarantees the right to a minimum of four weeks (or 20 working days) annual holiday
with pay. The taking of annual holiday may be subject to the requirement that the twelve working
months for which it is due have fully elapsed.?

Annual leave may not be replaced by financial compensation and employees must not have the
option of giving up their annual leave.* This principle does not prevent however the payment of a
lump sum to an employee at the end of their employment in compensation for the paid holiday to
which they were entitled but which they had not taken.5

At least two weeks uninterrupted annual holidays must be used during the year the holidays were
due.® The fact that not all employees have the right to take at least two weeks of uninterrupted
holiday during the year is a ground for non-conformity.” Annual holidays exceeding two weeks
may be postponed in particular circumstances defined by domestic law, the nature of which
should justify the postponement.8

Allowing all annual leave to be carried over to the following year is not in conformity with Article
283 of the Charter.® Workers who suffer from illness or injury during their annual leave are entitled

3 Conclusions | (1969) Statement of interpretation on Article 283
4 Conclusions | (1969), Ireland

5 Conclusions | (1969) Statement of interpretation on Article 283
6 Conclusions 2007, Statement of interpretation on Article 2§83

7 Conclusions XXI-3 (2018), Spain

8 Conclusions 2007, Statement of interpretation on Article 2§83

9 Conclusions 2018, Russian Federation
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to take the days lost at another time so that they receive the four-week annual holiday provided
for under this paragraph.°

This requirement applies in all cases, whether the incapacity commences before or during the
holiday period, as well as in cases of employment in which there is a fixed holiday period for all
workers in an enterprise.! Imposing a condition requiring the employee to notify their employer
immediately and provide a medical certificate is compatible with Article 2§3 of the Charter. 2

Opinion of the ECSR

In its previous examination of the situation concerning non-accepted provisions in Romania, the
ECSR held that there were no obstacles to the ratification of Article 2§3 and invited Romanian
authorities to consider immediate acceptance of this provision. The legal situation in Romania has
not changed since the previous examination and the main aspects of the provision are satisfied.

The ECSR, therefore, reiterates its previous positive opinion, and encourages Romanian
authorities to consider accepting Article 2§3 without delay.

Article 3§4 — The right to safe and healthy working conditions

With a view to ensuring the effective exercise of the right to safe and healthy working
conditions, the Parties undertake:

4. in consultation with employers’ and workers’ organisations, to promote the progressive
development of occupational health services for all workers with essentially preventive
and advisory functions.

Appendix: It is understood that for the purposes of this provision the functions,
organisation and conditions of operation of these services shall be determined by national
laws or regulations, collective agreements or other means appropriate to national
conditions."

Situation in Romania

The Government informs that Law No. 319/2006 on health and safety at work includes a section
on ‘health supervision’, referring to medical services for workers, that take into account the risks
regarding safety and health at work, and are established so that each worker can benefit from
health surveillance by doctors specialized in occupational medicine.

Other legal sources regulating the provision of health services for workers include the Labor
Code; Law no. 418/2004 regarding the status of labour medicine doctors; Government Decision
(G.D.) No. 355/2007 on workers' health supervision, as amended; G.D. no. 1425/2006 regarding
the approval of Methodological Norms to Law No. 319/2006.

Romanian authorities further state that workers' health surveillance services are accessible to all
workers in Romania, in all branches of the national economy and for all enterprises, regardless of
their size or their field of activity, and that the Ministry of Health is the competent authority in the
field of occupational medicine and the supervision of workers' health (For more detailed
information, see the 2024 National Report on the Non-Accepted Provisions of the Revised
European Social Charter provided by Romania).

10 Conclusions XlI-2 (1992), Statement of Interpretation on Article 2§83

" Conclusions XlI-2 (1992), Statement of Interpretation on Article 2§3

12 Conclusions 2014, Austria

3 Appendix to the European Social Charter, European Treaty Series - No. 163
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ECSR interpretation (DIGEST)

Article 3§4 requires States Parties to promote, in consultation with employers’ and workers’
organisations, the progressive development of occupational health services that are accessible to
all workers, in all branches of economic activity and for all enterprises.™ If those services are not
established within all enterprises, public authorities must develop a strategy, in consultation with
employers’ and workers’ organisations, for that purpose.

In terms of Article 3§4, States Parties are required to promote the progressive development of
occupational services.” This means that a State Party must take measures that allow it to
achieve the objectives of the Charter within a reasonable time, with measurable progress and to
an extent consistent with the maximum use of available resources."”

Therefore, If occupational health services are not established for all enterprises, the authorities
must develop a strategy, in consultation with employers’ and employees’ organisations, for that
purpose.’® Any strategy to promote the progressive development of occupational health services
must include the full national territory, cover nationals of other States Parties, and not only some
branches of activity, major enterprises or especially severe risks, but all types of workers."

The number of occupational physicians in the total workforce, the number of enterprises providing
occupational health services or who share those services, as well as any increase in the number
of workers supervised by those services in comparison to the previous reference period, is
relevant on the assessment of State Party conformity to this provision, as is the ratification of ILO
Occupational Health Services Convention No. 161 (1985), or the transposition of Council
Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage
improvements in the safety and health of workers at work.2

Occupational health services, which are specialised in occupational medicine, have preventive
and advisory functions, beyond mere safety at work.2! They contribute to conducting workplace-
related risk assessment and prevention, worker health supervision, training in matters of
occupational safety and health, as well as to assessing working conditions impact on worker
health.?? Occupational health services must be trained, endowed and staffed to identify, measure
and prevent work-related stress, aggression and violence.??

Opinion of the ECSR

The ECSR recalls that relevant indicators for assessment of conformity with Article 3§4 are: the
ratification of relevant European and international instruments (ILO Occupational Health Services
Convention No. 161 (1985), Council Directive 89/391/EEC of 12 June 1989); the number of
occupational physicians in the total workforce; the number of enterprises providing occupational
health services or who share those services; and any increase in the number of workers
supervised by those services in comparison to the previous reference period.

4 Conclusions 2003, Bulgaria

5 Conclusions 2003, Bulgaria

6 Conclusions 2009, Albania

7 _Conclusions 2009, Albania, citing International Association Autism Europe v. France, Complaint No. 13/2002,
decision on the merits of 4 November 2003, §53.

8 Conclusions 2009, Albania

19 Conclusions 2013, Ukraine

20 Conclusions 2009, France; Albania, Slovenia; Conclusions 2017, Bulgaria
21 Conclusions 2009, Andorra

22 Conclusions 2003, Bulgaria

23 Conclusions 2013, Statement of Interpretation on Article 3
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In its previous examination of non-accepted provisions, the ECSR was satisfied with the legal
framework and the then active relevant national strategy on occupational health and safety.
However, it held that further information was needed on the practical implementation of the
relevant framework to be able to assess whether there were or not major obstacles for the
acceptance of Article 3§4.

It encouraged Romanian authorities to monitor the situation in practice and collect data on
indicators related to occupational health services, such as the number of workers benefitting from
occupational health services, the conditions of access to these services, the number of
occupational physicians and occupational health service providers.?* The report submitted by
Romanian authorities in the context of the current examination of non-accepted provisions
contains no relevant information.

In view of these requirements, the ECSR considers that further information is necessary to
assess whether the situation in law and practice is in line with the standards of the Charter. It
encourages the Government to pursue its efforts and to continue considering accepting Article
384 in the near future.

Article 10§1 - The right to vocational training
With a view to ensuring the effective exercise of the right to vocational training, the Parties
undertake:

1. to provide or promote, as necessary, the technical and vocational training of all
persons, including the handicapped, in consultation with employers’ and workers’
organisations, and to grant facilities for access to higher technical and university
education, based solely on individual aptitude.

Situation in Romania

The Government indicates that several laws regulate the right to vocational training, for different
categories of persons: the Labour Code regulates vocational training of employees; Law No.
76/2002 on the unemployment insurance system and the stimulation of employment states
regulates vocational training for job seekers; Law No. 335/2013 on the completion of traineeships
for higher education graduates regulates traineeships for higher education graduates; Law No.
279/2005 on apprenticeship at work provides relevant definitions, regulates the apprenticeship
contract as a form of employment contract, and sets out the clauses that should be contained in
the apprenticeship contract (For more detailed information, see the 2024 National Report on the
Non-Accepted Provisions of the Revised European Social Charter provided by Romania)

Anti-discrimination guarantees regarding vocational training can be found in Law no. 76/2002 on
the unemployment insurance system and the stimulation of employment, as well as Government
Ordinance (G.0O.) no. 129/2000 on vocational training of adults. Specifically on equal treatment of
migrants with citizens, art. 80" from the Government Emergency Ordinance No. 194/2002 ‘on
the status of foreigners’ in Romania, grants persons with ‘permanent stay right’ access to all forms
and levels of education and vocational training, including to being granted scholarships for study.

Further, Government Emergency Ordinance No. 194/2002 provides that persons with temporary
residence rights, employed or registered as unemployed, have equal access to the labour
market, including access to all forms and levels of education and vocational training (For more
detailed information, see the 2024 National Report on the Non-Accepted Provisions of the
Revised European Social Charter provided by Romania).

Since the previous examination of non-accepted provisions, Romania has adopted the ‘National
Strategy for Adult Training for the period 2024-2027’, aiming to increase the participation rate of

24 4th Report on the non-accepted provisions of the Revised European Social Charter - Romania.
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adults in lifelong learning at 12% by the end of 2027, compared to 5.9% at present, by increasing
and improving the provision of formal, non-formal and informal learning opportunities. Further,
Orders of the Minister of Education Nos. 5732/2022 and 5733/2022 regulate the organization of
dual education, including high-school education (For more detailed information, see the 2024
National Report on the Non-Accepted Provisions of the Revised European Social Charter
provided by Romania provided by Romania).

ECSR interpretation (DIGEST)

The right to vocational training must be guaranteed to everyone.?

Article 10§1 covers all kind of higher education.?® In view of the evolution of national systems,
which tend to blur the boundaries between education and training at all levels and merge them
into an approach promoting lifelong learning, the notion of vocational training of Article 10§1
covers: initial training (i.e. general and vocational secondary education), university and non-
university higher education, and vocational training organised by other public or private actors
(including continuing training, which is dealt with under Article 10§3 of the Charter).?”

University and non-university higher education are considered to be vocational training insofar as
they provide students with the knowledge and skills necessary to exercise a profession.? At a
time of economic recession, the importance of vocational training should be emphasised, and
priority should be given to young persons, who face high levels of unemployment.®

In order to provide for vocational training States Parties must:

- ensure general and vocational secondary education, university and non-university higher
education; apprenticeships and continuing education;3°

- build bridges between secondary vocational education and university and non-university
higher education;*

- introduce mechanisms for the recognition/validation of knowledge and experience acquired in
the context of training/working activity in order to achieve a qualification or to gain access to
general, technical and university higher education;s?

- take measures to make general secondary education and general higher education
qualifications relevant from the perspective of professional integration in the job market;3?

Access to higher technical or university education based solely on individual aptitude cannot be
achieved only by setting up educational structures which facilitate the recognition of knowledge
and experience as well as the transfer from one type or level of education to another: it also
implies that registration fees or other educational costs should not create financial obstacles for
some candidates.®

Other measures must be taken to ease access to technical or university higher education based
solely on individual aptitude (for example by having enough establishments, a reasonable level of
educational fees and by offering scholarships and other grants or benefits).3

25 Conclusions | (1969), Statement of Interpretation on Article 1081
26 Conclusions 2003, France

27 Conclusions 2003, France

28 Conclusions 2003, France

29 Conclusions 1V (1975), Statement of Interpretation on Article 10
30 Conclusions 2007, Ireland

31 Conclusions 2016, Russian Federation

32 Conclusions 2016, Russian Federation

33 Conclusions 2016, Russian Federation

34 Conclusions 2003, France

35 Conclusions | (1969), Statement of Interpretation on Article 10§1
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The main indicators of compliance with Article 10§1 include: the existence of the education and
training system; that system’s total capacity (in particular, the ratio between training places and
candidates); the total spending on education and training as a percentage of the GDP; the
completion rate of young people enrolled in vocational training courses and of students enrolled in
higher education; the employment rate of people who hold a higher-education qualification and
the waiting-time for these people to get a first qualified job.%

Strategies and measures must be adopted to match the skills acquired through vocational
education and training with the demands of the labour market, and in particular in view of
technological developments and of globalisation.?”

According to the Appendix to the Charter, equality of treatment shall be provided to nationals of
other States Parties lawfully resident or regularly working on the territory of the State Party
concerned.?® This implies that no length of residence is required from students and trainees
residing in any capacity, or having the right to reside in reason of their ties with persons lawfully
residing, on the territory of the Party concerned before starting training.**This does not apply to
students and trainees who, without having the above-mentioned ties, entered the territory with the
sole purpose of attending training.4

Length of residence requirements or employment requirements and/or the application of the
reciprocity clause are contrary to the provisions of the Charter.# Measures must be taken to
integrate migrants and refugees into vocational education and training.> Where the law on
employment promotion and labour market institutions does not provide for any specific
instruments on vocational training or skills development for refugees, the situation is not in
conformity with Article 10§1.%

The situation is not in conformity with Article 10§1 of the Charter where nationals of other States
Parties suffer from indirect discrimination due to a one-year length of residence requirement for
access to higher education.** Vocational training of persons with disabilities is dealt with under
Article 15 of the Charter for States Parties having accepted Article 15.45

Opinion of the ECSR

In its previous examination, the ECSR considered that Article 10§1 could be immediately
accepted by Romania. The ECSR reiterates its previous opinion and invites the Romanian
authorities to accept Article 10§1 without delay.
Article 10§2 - The right to vocational training

With a view to ensuring the effective exercise of the right to vocational training, the Parties
undertake:

2. to provide or promote a system of apprenticeship and other systematic arrangements
for training young boys and girls in their various employments.

Situation in Romania

36 Conclusions 2012, Cyprus

37 Conclusions 2020, Ukraine

38 Conclusions 2003, Slovenia

39 Conclusions 2003, Slovenia

40 Conclusions 2003, Slovenia

41 Conclusions 2003, Slovenia

42 Conclusions 2020, Estonia

43 Conclusions XXII-1 (2020), Poland
44 Conclusions 2007, Ireland

45 Conclusions 2003, Slovenia
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The Government indicates that vocational training through apprenticeship includes both
theoretical and practical training, as provided by G.O. No. 129/2000. Relevant legal framework
also refers to Law No. 279/2005 ‘on apprenticeship at work’.

According to the law, an apprenticeship contract is an individual employment contract of a
particular type, concluded for a fixed term, under which a natural person (apprentice) undertakes
to undergo vocational training and to work for and under the authority of a legal or natural person
(employer). The latter undertakes to pay them a wage and to provide them with all the conditions
necessary for their vocational training.

The duration of apprenticeship contracts is determined based on the level of qualification to be
achieved, spanning from 6 to 36 months. Provision is made in law for the elements of the
apprenticeship contracts. The provisions of the Labour Code apply to apprenticeships, insofar as
they are not contrary to those specific to the apprenticeship status (For more detailed information,
see the 2024 National Report on the Non-Accepted Provisions of the Revised European Social
Charter provided by Romania).

Women apprentices have all rights relevant to protection of maternity in the workplace (G.D. no.
423/2019). Foreign citizens and stateless persons, as well as European Union citizens and
European Economic Area citizens and their family members can conclude apprenticeship
contracts.

Finally, legislation provides for the adaptation of apprenticeship programmes to the needs of
persons with disabilities (Law No. 448/2006 on the protection and promotion of the rights of
persons with disabilities and G.O. No. 129/2000) (For more detailed information, see the 2024
National Report on the Non-Accepted Provisions of the Revised European Social Charter
provided by Romania).

Apprenticeship programmes are financed through employers’ own resources, sponsorships by
natural and/or legal persons, European and national public funds, and other sources, such as
through taxation and donations. Employers may also benefit from additional funding from the
unemployment insurance budget (For more detailed information, see the 2024 National Report on
the Non-Accepted Provisions of the Revised European Social Charter provided by Romania).

ECSR interpretation (DIGEST)

The apprenticeship facilities referred to in the Charter should not be purely empirical or aim solely
at manual training but should be conceived in broad terms and comprise full, co-ordinated and
systematic training.* ‘Apprenticeship’ means training based on a contract between the young
person and the employer, whereas other training arrangements can be based on such a contract
but also be school-based vocational training.*

Apprenticeship must combine theoretical and practical training and close ties must be maintained
between training establishments and the working world.*¢ Apprenticeship is assessed on the basis
of the following elements: length of the apprenticeship and division of time between practical and
theoretical learning; selection of apprentices; selection and training of trainers; termination of the
apprenticeship contract.*®

In addition, the main indicators for assessing compliance with this provision are the existence of
the apprenticeship system and other training arrangements for young people, the quality of such

46 Conclusions | (1969), Statement of Interpretation on Article 10§2
47 Conclusions XIX-1 (2008), Slovak Republic

48 Conclusions XIV-2 (1998), Slovak Republic

49 Conclusions XVI-2 (2004), Malta

-11 -


https://rm.coe.int/the-5th-national-report-on-the-non-accepted-provisions-of-the-revised-/1680af6850
https://rm.coe.int/the-5th-national-report-on-the-non-accepted-provisions-of-the-revised-/1680af6850
https://rm.coe.int/the-5th-national-report-on-the-non-accepted-provisions-of-the-revised-/1680af6850
https://rm.coe.int/the-5th-national-report-on-the-non-accepted-provisions-of-the-revised-/1680af6850
https://rm.coe.int/the-5th-national-report-on-the-non-accepted-provisions-of-the-revised-/1680af6850
https://rm.coe.int/the-5th-national-report-on-the-non-accepted-provisions-of-the-revised-/1680af6850
https://rm.coe.int/the-5th-national-report-on-the-non-accepted-provisions-of-the-revised-/1680af6850
https://rm.coe.int/digest-ecsr-prems-106522-web-en/1680a95dbd
https://hudoc.esc.coe.int/eng#{%22sort%22:[%22ESCPublicationDate Descending%22],%22tabview%22:[%22document%22],%22ESCDcIdentifier%22:[%22I_Ob_-40/Ob/EN%22]}
https://hudoc.esc.coe.int/eng#{%22sort%22:[%22ESCPublicationDate Descending%22],%22tabview%22:[%22document%22],%22ESCDcIdentifier%22:[%22XVI-2/def/MLT/10/2/EN%22]}

training, i.e. the number of apprentices, the total amount of expenditure — both public and private
— devoted to these types of training, and a sufficient supply of places to meet all demands.%

The compulsory periods of partial experience forming part of the training of students in areas
such as medicine, dentistry, law and education, whether in the course of their university studies or
after, fall within the scope of Article 10§2.5'

Equal treatment with respect to access to apprenticeship and other training arrangements must
be guaranteed to non-nationals on the basis of the conditions mentioned under Article 10§1.5
This implies that no length of residence is required from students and trainees residing in any
capacity, or having the right to reside due to their ties with persons lawfully residing, on the
territory of the State Party concerned before starting training.

This does not apply to students and trainees who, without having the above-mentioned ties,
entered the territory with the sole purpose of attending training.5* With respect to access to
training, the length of residence or employment requirements and/or the application of the
reciprocity clause are not in conformity with the Charter.%

Opinion of the ECSR

In its previous examination, the ECSR found that there were no obstacles to the ratification of
Article 10§2 and invited Romanian authorities to consider immediate acceptance of the provision.
The ECSR reiterates this opinion and invites the Romanian authorities to accept Article 10§2
without delay.

Article 10§3 - The right to vocational training
With a view to ensuring the effective exercise of the right to vocational training, the Parties
undertake:

3. to provide or promote, as necessary:
« adequate and readily available training facilities for adult workers;
« special facilities for the re—training of adult workers needed as a result of
technological development or new trends in employment.

Situation in Romania

Vocational training is envisaged for both employed and unemployed persons. In line with the
Labour Code, already employed persons have the right to access to vocational training aiming at:
the employee's adjustment and updating of skills to the requirements of their position or of the
workplace; the vocational re-conversion caused by social-economic restructuring; acquiring
advanced knowledge, modern methods and procedures, needed for carrying out one's vocational
activities; preventing the risk of unemployment; and work promotion.

Relevant legislation regulates access to vocational training for job-seekers (Law No. 76/2002 on
the unemployment insurance system and employment stimulation, with subsequent amendments
and additions G.D. No. 377/2002 for the approval of the Procedures regarding access to
measures to stimulate employment, financing methods and their implementation instructions).
Persons who have obtained refugee status or another form of international protection and

50 Conclusions 2020, Georgia
51 Conclusions 11l (1973), Statement of Interpretation on Article 10§2
52 Conclusions 2003, Slovenia
53 Conclusions 2003, Slovenia
54 Conclusions 2003, Slovenia
55 Conclusions 2003, Slovenia

-12 -


https://hudoc.esc.coe.int/eng#{%22sort%22:[%22ESCPublicationDate Descending%22],%22tabview%22:[%22document%22],%22ESCDcIdentifier%22:[%222020/def/GEO/10/2/EN%22]}
https://hudoc.esc.coe.int/eng#{%22sort%22:[%22ESCPublicationDate Descending%22],%22tabview%22:[%22document%22],%22ESCDcIdentifier%22:[%22III_Ob_-12/Ob/EN%22]}
https://hudoc.esc.coe.int/eng#{%22sort%22:[%22ESCPublicationDate Descending%22],%22tabview%22:[%22document%22],%22ESCDcIdentifier%22:[%222003/def/SVN/10/2/EN%22]}
https://hudoc.esc.coe.int/eng#{%22sort%22:[%22ESCPublicationDate Descending%22],%22tabview%22:[%22document%22],%22ESCDcIdentifier%22:[%222003/def/SVN/10/2/EN%22]}
https://hudoc.esc.coe.int/eng#{%22sort%22:[%22ESCPublicationDate Descending%22],%22tabview%22:[%22document%22],%22ESCDcIdentifier%22:[%222003/def/SVN/10/2/EN%22]}
https://hudoc.esc.coe.int/eng#{%22sort%22:[%22ESCPublicationDate Descending%22],%22tabview%22:[%22document%22],%22ESCDcIdentifier%22:[%222003/def/SVN/10/2/EN%22]}

stateless persons, who have been employed or who have earned income in Romania, benefit
from vocational training services free of charge.

Access to vocational training free of charge is also provided for employees that have resumed
activity after parental leave, after military service or disability (For more detailed information, see
the 2024 National Report on the Non-Accepted Provisions of the Revised European Social
Charter provided by Romania).

ECSR interpretation (DIGEST)

The right to continuing vocational training must be guaranteed to employed and unemployed
persons, including young unemployed people.*® Self-employed persons are also covered by this
provision.®” Article 10§83 takes into consideration only those of the activation measures for
unemployed people that strictly concern training, while Article 1§1 deals with general activation
measures for unemployed people.5® Specific measures for long-term unemployed people are
dealt with under Article 10§4.5°

The notion of continuing vocational training includes adult education. For both employed and
unemployed persons, the main indicators of compliance with this provision are the types of
continuing vocational training and education available on the labour market, training measures for
certain groups (such as women), the overall participation rate of persons in training and the
gender balance, the percentage of employees participating in continuing vocational training, and
the total expenditure.®®

As regards employed persons, the purpose of Article 10§3 of the Charter is, among others, to
oblige States Parties to provide facilities for training and retraining of adult workers, in particular
the arrangements for retraining redundant workers and workers affected by economic and
technological change.®® The aim is to prevent the deskilling of still active workers at risk of
becoming unemployed as a consequence of technological and/or economic development.©2

Strategies and measures (legal, regulatory and administrative frameworks, financing and practical
measures) must be put in place for training and retraining across the entire range of skills
(especially digital culture, new technologies, human-machine interaction and new working
environments, the use and operation of new tools and machines) which workers need in order to
be competitive in emerging labour markets.®

As regards unemployed people, vocational training must be available to them.% The activation
rate — i.e. the ratio between the annual average number of previously unemployed participants in
active measures divided by the number of registered unemployed persons and participants in
active measures - is used to assess the impact of the States Parties’ policies.®®

In addition, the following aspects are taken into account:

« the existence of legislation on individual leave for training and its characteristics, in particular
the length, the remuneration, and the initiative to take it;®

56 Conclusions 2012, Serbia

57 Conclusions 2012, Serbia

58 Conclusions 2012, Serbia

59 Conclusions 2012, Serbia

60 Conclusions 2012, Serbia

61 Conclusions XIX-1 (2008), Spain

62 Conclusions XIX-1 (2008), Spain

63 Conclusions XXII-1 (2021), Luxembourg
64 Conclusions XIX-1 (2008), Hungary
65 Conclusions 2012, Serbia

66 Conclusions 2012, Serbia
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« the sharing of the burden of the cost of vocational training among public bodies (state or other
collective bodies), unemployment insurance systems, enterprises, and households as regards
continuing training.®’

Any length of residence or employment requirement is contrary to the Charter.5®

Opinion of the ECSR

In its previous examination, the ECSR gave a positive opinion on the acceptance of Article 10§3.
The ECSR reiterates its previous finding and invites the Romanian authorities to accept this
provision without delay.

Article 10§4 - The right to vocational training

With a view to ensuring the effective exercise of the right to vocational training, the Parties
undertake:

4. to provide or promote, as necessary, special measures for the retraining and
reintegration of the long-term unemployed.

Situation in Romania

The ECSR notes from its previous report, that Romanian legislation defines the long-term
unemployed person as a person who is unemployed for a period of more than 12 months, in the
case of persons of minimum 25 years old, or for a period of 6 months, in the case of persons
between 16-25 years old.®®

The ECSR notes from the information provided from Romanian authorities for the current
examination, that long-term unemployed are one of the target groups of the National Vocational
Training Plans implemented by the National Authority for Employment. The situation regarding the
participation of long-term unemployed to vocational training is monitored annually.

Furthermore, employment agencies conclude work integration agreements with registered long-
term unemployed persons, who are not eligible for the Youth Guarantee, within a period of 18
months from the date of registration as unemployed. The service includes information and
professional advice; labour mediation; vocational training; assessment and certification of
occupational skills acquired by means other than formal channels; advice and assistance for
starting self-employment or starting a business. In addition, economic incentives are given to
employers to hire long-term unemployed persons.

Anti-discrimination guarantees are laid down in Law No. 76/2002 ‘on the unemployment
insurance system and the stimulation of employment’. These include the application of this law for
job seekers who have obtained refugee status or other form of international protection, as well
foreign citizens or stateless persons who have been employed or have earned income in
Romania or who have the right to work in Romania (For more detailed information, see the 2024
National Report on the Non-Accepted Provisions of the Revised European Social Charter
provided by Romania).

ECSR interpretation (DIGEST)

67 Conclusions 2012, Serbia
68 Conclusions XVI-2 (2004), Ireland
69 4th Report on the non-accepted provisions of the Revised European Social Charter - Romania
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In accordance with Article 10§4, States Parties must fight long-term unemployment through
retraining and reintegration measures.” A person who has been without work for 12 months or
more is long-term unemployed.”

The main indicators of compliance with this provision are the types of training and retraining
measures available on the labour market, the number of persons in this type of training, the
special attention given to young long-term unemployed, and the impact of the measures on
reducing long-term unemployment.’

Equal treatment with respect to access to training and retraining for long-term unemployed
persons must be guaranteed to non-nationals.” Access to financial assistance for studies shall be
provided to nationals of other States Parties lawfully resident in any capacity, or having authority
to reside by reason of their ties with persons lawfully residing in the territory of the Party
concerned.™

Students and trainees, who, without having the above-mentioned ties, entered the territory with
the sole purpose of attending training are not covered by this provision of the Charter.”
Therefore, Article 10§4 does not require the States Parties to grant financial aid to any foreign
national who is not already resident in the State Party concerned, on an equal footing with its
nationals.™

However, it requires that nationals of other States Parties who already have a resident status in
the State Party concerned, receive equal treatment with nationals in the matters of both access to
vocational education (Article 10§1) and financial aid for education (Article 10§4).7” Those States
Parties who impose a permanent residence requirement or any length of residence requirement
on nationals of other States Parties in order for those persons to be able apply for financial aid for
vocational education and training are in breach of the Charter.?

Opinion of the ECSR

In its previous examination, the ECSR held that there we no obstacles to the acceptance of Article
1084 by Romania. The ECSR reiterates its previous finding and invites Romanian authorities to
accept this provision without delay.

Article 10§5 - The right to vocational training

With a view to ensuring the effective exercise of the right to vocational training, the Parties
undertake:

5. to encourage the full utilisation of the facilities provided by appropriate measures

such as:

a) reducing or abolishing any fees or charges;

b) granting financial assistance in appropriate cases;

c) including in the normal working hours time spent on supplementary training taken
by the worker, at the request of his employer, during employment;

d) ensuring, through adequate supervision, in consultation with the employers' and
workers' organisations, the efficiency of apprenticeship and other training

70 Conclusions 2003, Italy

71 Conclusions 2003, Italy

72 Conclusions 2020, Cyprus

73 Conclusions 2020, Ukraine

74 Conclusions XXII-1 (2020), Luxembourg
75 Conclusions XXII-1 (2020), Luxembourg
76 Conclusions XXII-1 (2020), Luxembourg
7T Conclusions XXII-1 (2020), Luxembourg
78 Conclusions XXII-1 (2020), Luxembourg
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arrangements for young workers, and the adequate protection of young workers
generally.

Situation in Romania

In its previous examination, the ECSR found that the situation in Romania fulfilled most of the
requirements of Article 10§5. It, however, asked for further information on charges for vocational
training in order to be able to fully assess whether there are obstacles in place for the acceptance
of Article 10§5.

On the issue of charges for vocational training, the ECSR notes from the information submitted by
Romania in the context of the current examination, that initial professional training is accessible to
everyone, free of charge. In addition, students qualify for scholarships, like the professional
scholarship, that can also be combined with additional scholarships.

Further, vocational training services are provided free of charge to the unemployed and persons
belonging to certain disadvantaged categories, as well as to employed persons, at their request,
with the employer's agreement or at the employer's request.

Finally, according to Law No. 279/2005, the financing of vocational training through
apprenticeships is financed through employers' own resources; sponsorship by natural and/or
legal persons; European structural and investment funds and national public funds; and other
sources, such as taxation and donations (For more detailed information, see the 2024 National
Report on the Non-Accepted Provisions of the Revised European Social Charter provided by
Romania).

ECSR interpretation (DIGEST)

i. reducing or abolishing any fees or charges;

States Parties must ensure that vocational training, as defined in paragraph 1, is provided free of
charge or that fees are progressively reduced.”® According to the Appendix to the Charter,
equality of treatment shall be provided to nationals of other States Parties lawfully resident or
regularly working on the territory of the State Party concerned.®

This implies that no length of residence is required from students and trainees admitted to reside
in any capacity other than being a student or a trainee, or having authority to reside by reason of
their ties with persons lawfully residing, on the territory of the Party concerned before starting
training.®' This does not apply to students and trainees who, without having the above-mentioned
ties, entered the territory with the sole purpose of attending training.s2

The situation is not in conformity with Article 10§5 of the Charter where there is a length of
residence requirement of three years for eligibility for financial aid for vocational training.s?

ii. granting financial assistance in appropriate cases;

The granting of financial assistance in appropriate cases means providing financial assistance to
persons who would not otherwise be in a position to undergo apprenticeship or training.® It

79 Conclusions 2020, Malta

80 Conclusions XVI-2 (2004), United Kingdom
81 Conclusions XVI-2 (2004), United Kingdom
82 Conclusions XVI-2 (2004), United Kingdom
83 Conclusions 2020, Andorra

84 Conclusions Xlll-1 (1993), Turkey
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entails, in addition to free or low-cost training, the provision of assistance in the form of grants,
allowances or other arrangements where necessary.

All issues relating to financial assistance are covered by Article 1085, including allowances for
training programmes in the context of the labour market policy.®¢ States Parties must provide
financial assistance either universally, or subject to a means-test, or awarded on the basis of the
merit.8

In any event, assistance should at least be available for those in need and shall be adequate.®® It
may consist of scholarships or loans at preferential interest rates.® The number of beneficiaries
and the amount of financial assistance are also taken into consideration for assessing compliance
with this provision.®® Equal treatment with respect to financial assistance must be guaranteed to
non-nationals on the basis of the conditions mentioned under paragraph 1.%

iii. including in the normal working hours time spent on supplementary training taken by the
worker, at the request of his employer, during employment;

The time spent on supplementary training at the request of the employer must be included in the
normal working-hours.?? Supplementary training means any kind of training that may be helpful in
connection with the current occupation of the workers and aimed at increasing their skills.®® It
does not imply any previous training.® The term “during employment” means that the worker shall
be currently under a working relationship with the employer requiring the training.®

iv. ensuring, through adequate supervision, in consultation with the employers’ and workers’
organisations, the efficiency of apprenticeship and other training arrangements for young workers,
and the adequate protection of young workers generally.

States Parties must evaluate their vocational training programmes for young workers, including
the apprenticeships.® In particular, the participation of employers’ and workers’ organisations is
required in supervising the effectiveness of training schemes.®”

Opinion of the ECSR

Based on its previous report and the additional information provided by Romanian authorities, the
ECSR finds that there are no major obstacles to the acceptance of Article 10§5 and invites
Romanian authorities to accept this provision without delay.

Article 13§4 - The right to social and medical assistance

With a view to ensuring the effective exercise of the right to social and medical assistance,
the Parties undertake:

85 Conclusions XllI-1 (1993), Turkey

86 Conclusions 2016, Italy

87 Conclusions XIX-1 (2008), Turkey

88 Conclusions XIX-1 (2008), Turkey

89 Conclusions 2016, Italy

9 Conclusions 2016, Italy; Conclusions XIV-2 (1998), Ireland
91 Conclusions 2003, Slovenia

92 Conclusions 2020, Turkey

98 Conclusions 2020, Turkey

94 Conclusions 2020, Turkey

95 Conclusions 2020, Turkey

9% Conclusions 2020, Lithuania

97 Conclusions XIV-2 (1998), United Kingdom
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4. to apply the provisions referred to in paragraphs 1, 2 and 3 of this article on an equal
footing with their nationals to nationals of other Parties lawfully within their territories, in
accordance with their obligations under the European Convention on Social and Medical
Assistance, signed at Paris on 11 December 1953.

Appendix: Governments not Parties to the European Convention on Social and Medical
Assistance may ratify the Charter in respect of this paragraph provided that they grant to
nationals of other Parties a treatment which is in conformity with the provisions of the said
convention.®®

Situation in Romania

The ECSR notes from the written information submitted by Romania, that the provision of medical
assistance to foreign citizens is fulfilled within the social health insurance system according to the
provisions of Law no. 95/2006 on health reform, as subsequently amended. These provisions
cover foreign citizens who have requested and obtained the extension of the right of temporary
residence or have their domicile in Romania.

Insured status and insurance rights are lost with the loss of the right of residence in Romania as
well as under the conditions laid down in Law No. 95/2006, art. 267 para. (2) - (2*2). In addition,
foreign nationals falling under protection according to Law No. 122/2006 regarding asylum in
Romania, earn the status of insured in the social health insurance system under the conditions
provided by law for Romanian citizens.

Further, the legal framework for social assistance states that all citizens of the Member States of
the European Union, the European Economic Area and the Swiss Confederation, as well as
foreign nationals and stateless persons domiciled or residing in Romania are entitled to social
assistance, under the terms of Romanian law, as well as the regulations of the European Union
and the agreements and treaties to which Romania is a party (Social Assistance Law No.
292/2011).

Last, assistance for the integration of foreign nationals is provided on the Romanian territory to
foreign nationals, holders of the right of long-term residence who benefit, under the law, from
equal treatment with Romanian citizens in terms of social security, social assistance and
protection, public health assistance (Government Emergency Ordinance (G.E.O) No. 194/2002).

The ECSR notes the adoption of the National Strategy for Social Inclusion and Poverty Reduction
for the period 2022-2027 (G.D. No. 440/2022), with the aim to ensure that all citizens, especially
the most vulnerable, have access to essential health services and appropriate treatment, thus
contributing to improving overall health and reducing health inequalities.

Finally, the report submitted by Romanian authorities states that ‘In order to effectively exercise
the right to social and medical assistance, any person on the territory of Romania has the
fundamental right to emergency social and medical assistance to non-resident foreign nationals
who are in a situation of urgent and serious need. This assistance includes accommodation, food,
emergency medical care, clothing and other immediate needs.’ (For more detailed information,
see the 2024 National Report on the Non-Accepted Provisions of the Revised European Social
Charter provided by Romania).

ECSR case law (DIGEST)

Article 13§84 grants non-resident foreign nationals an entitlement to emergency social and medical
assistance.

98 Appendix to the 1961 Charter, European Treaty Series - No. 35; Appendix to the 1996 Charter, European Treaty
Series — No. 163; Conclusions XIV-1 (1998), Statement of Interpretation on Article 13§4
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Personal Scope of Article 13§4

The personal scope of Article 1384 differs from that of other Charter provisions. In fact, Paragraph
1§81 of the Appendix, concerning its personal scope, states that Articles 1 to 17 and 20 to 31 apply
to foreign nationals “only in so far as they are nationals of other Parties lawfully resident or
working regularly within the territory of the Party concerned”, but adds that this rule is “without
prejudice to Article 1284, and Article 13§4”.

Article 1384 therefore refers to “nationals of other States Parties lawfully within their territories”.
Accordingly, the beneficiaries of this are foreign nationals who are lawfully present in a particular
country but don’t have resident status. By definition, no condition of length of presence can be set
on the right to emergency assistance.®

Content of emergency assistance

States Parties are required to provide non-resident foreign nationals without resources — whether
legally present or in an irregular situation - emergency social and medical assistance
(accommodation, food, emergency care and clothing) to cope with an urgent and serious state of
need (without interpreting too narrowly the “urgency” and “seriousness” criteria).'® States Parties
are not required to apply the guaranteed income arrangements under their social protection
systems.0!

The provision of free emergency medical care must be governed by the individual's particular
state of health.'®2Migrant minors in an irregular situation in a country are entitled to receive health
care extending beyond urgent medical assistance and including primary and secondary care, as
well as psychological assistance.%

Right of appeal

Emergency social assistance should be supported by a right to appeal to an independent body.
There must be a functioning appeal mechanism before an independent judicial body in order to
determine the proper administration of shelter distribution. This right must also be effective in
practice.%

Conditions governing repatriation — links with the 1953 Convention

The personal and material scope of Article 1384 is defined by the text of the appendix and that of
Article 13§84 itself. Accordingly, such scope is not affected by the reference to the 1953
Convention. The only link between Article 1384 and the 1953 Convention concerns the conditions
under which States Parties can repatriate non-resident foreigners without resources on the
ground that they are in need of assistance, namely that the persons are in a fit state of health to
be transported (Article 7.a.ii of the 1953 Convention).

This option may only be applied in the greatest moderation and then only where there is no
objection on humanitarian grounds (Article 7.b of the 1953 Convention, see also Articles 8 to

99 European Federation of National Organisations working with the Homeless (FEANTSA) v. the Netherlands, complaint
No. 86/2012, decision on the merits of 2 July 2014, §171

100 Conclusions XIV-1 (1998), The Netherlands; Médecins du Monde - International v. France, complaint No. 67/2011,
decision on the merits of 11 September 2012: §178; Conclusions XX-2 (2013), Czech Republic

101 Conclusions XlII-4 (1996), Statement of Interpretation on Article 13

102 Conclusions XX-2 (2013), Czech Republic; Conclusions 2013, Sweden; Conclusions XIV-1 (1998), Iceland

103 Defence for Children International (DCI) v. Belgium, complaint No. 69/2011, decision on the merits of 23 October
2012, §128

104 Furopean Federation of National Organisations working with the Homeless (FEANTSA) v. the Netherlands,
complaint No. 86/2012, decision on the merits of 2 July 2014, §187
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10)."% The abovementioned conditions for repatriation of non-resident nationals of other States
Parties in state of need apply also in respect of States Parties that have not ratified the 1953
Convention.%

The other conditions set in Article 7 of the 1953 Convention do not apply, insofar as nationals of
other States Parties who work regularly or reside legally within the territory of another State Party
cannot be repatriated on the sole ground that they are in need of assistance. As long as their
legal residence or regular work continues, they enjoy equal treatment laid down in the Appendix.
Where such persons are migrant workers, they are also protected by Article 1988, which would
not permit expulsion on the ground of needing social assistance.’

Opinion of the ESCR

In its previous examination, the ECSR did not give a positive assessment on the acceptance of
Article 138§4. The ECSR recalls that the beneficiaries of Article 13§4 are non-resident foreign
nationals. No condition of length of presence can be set on the right to emergency assistance.
Emergency social and medical assistance should be provided to non-resident foreign nationals,
including those in an irregular situation.

Migrant minors in an irregular situation in a country are entitled to receive health care extending
beyond urgent medical assistance and including primary and secondary care, as well as
psychological assistance. Finally, emergency social assistance should be supported by a right to
appeal to an independent body.

While the present report submitted by Romanian authorities indicates that any person in the
territory of Romania has the right to emergency medical and social assistance, this assertion is
not established by relevant legal and policy sources, nor do Romanian authorities provide
information regarding a right to appeal.

The ECSR requests further information, in particular regarding the right of non-resident persons,
including those in irregular situation, to emergency medical and social assistance; the right of
minors in an irregular situation to receive healthcare beyond emergency healthcare; and the right
to appeal in this context. Without this information, the ECSR is unable to assess whether the
situation is compatible with Article 13§4.

Article 14§1 — The right to benefit from social welfare services

With a view to ensuring the effective exercise of the right to benefit from social welfare
services, the Parties undertake:

1. to promote or provide services which, by using methods of social work, would
contribute to the welfare and development of both individuals and groups in the
community, and to their adjustment to the social environment.

Situation in Romania

The ECSR notes from its report in the context of the previous examination, as well as the written
information submitted by Romania the legal framework regulating social welfare services (For
more detailed information, see the 2020 Report on the non-accepted provisions of the European
Social Charter and the 2024 National Report on the Non-Accepted Provisions of the Revised
European Social Charter provided by Romania).

105 Conclusions XlII-4 (1996), Statement of Interpretation on Article 13
106 Conclusions XIV-1 (1998), Statement of Interpretation on Article 1384
107 Conclusions XIV-1 (1998), Statement of Interpretation on Article 1384
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In its previous examination of non-accepted provisions, the ECSR had found the legislation to
satisfy the requirements of Article 14. In order to be able to assess, however, whether there are
obstacles for the acceptance of the provision, it had requested information on implementation, in
particular on effective access to a range of social services in different local areas, applicable fees,
and public resources allocated for financing social services.

The report does not offer targeted and concise information on these points, besides on social
services for victims of domestic and sexual violence (For more detailed information, see the 2024
National Report on the Non-Accepted Provisions of the Revised European Social Charter
provided by Romania).

ECSR interpretation (DIGEST)

The right to benefit from social welfare services provided for by Article 1481 requires Parties to set
up a network of social services to help people to reach or maintain well-being and to overcome
any problems of social adjustment.o

Article 14 provides for an individual right subject to an effective right of appeal.’®®
Personal scope

Article 14§81 guarantees the right to general social welfare services. The right to benefit from
social welfare services must potentially apply to the whole population.’® This distinguishes the
right guaranteed by Article 14 from “the various articles of the Charter which require States
Parties to provide social welfare services with a narrowly specialised objective”. "

The provision of social welfare services concerns everybody who finds themselves in a situation
of dependency, in particular the vulnerable groups and individuals who have a social problem. 2
Social services must therefore be available to all categories of the population who are likely to
need them.'"® Delivery of such services frequently involve and depend on in-person contact and
where digital delivery becomes preferable or necessary in the current context, States Parties
should ensure that users of social welfare services have effective access to the requisite
technology.'

The ECSR has identified the following groups as particularly likely to need social services:
children, the elderly, people with disabilities, young people in difficulty and young offenders,
minorities (migrants, Roma, refugees, etc.), the homeless, alcoholics and drug addicts, female
victims of violence and former detainees.'"®

The list is not exhaustive as the right to social welfare services must be available to all individuals
and groups in the community."'® There must be a right to appeal to an independent body in urgent
cases of discrimination and violation against human dignity.'"”

108 Conclusions 2005, Bulgaria

109 |nternational Federation for Human Rights (FIDH) v. Belgium, complaint No. 75/2011, decision on the merits of 18
March 2013, §108

110 Conclusions 2009, Statement of Interpretation on Article 1481

1 Conclusions 2009, Statement of Interpretation on Article 1481

"2 Conclusions 2009, Statement of Interpretation on Article 1481

113 Conclusions 2009, Statement of Interpretation on Article 1481

14 Statement on Covid-19 and social rights adopted on 24 March 2021
115 Conclusions 2009, Statement of Interpretation on Article 1481

116 Conclusions 2009, Statement of Interpretation on Article 1481

"7 Conclusions 2017, Austria
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Eligibility criteria for foreigners legally residing and regularly working in the country to be entitled
to receive social services assistance must not be too restrictive.’® A length of residence
requirement of five years is excessive.!"®

“Temporary residents”, i.e. foreign nationals who are residing lawfully and working regularly on the
territory of the country and who are not permanent residents, must have the same access to
social services as nationals of a State Party.'®

The other provisions of the Charter dealing with social services (Articles 12 and 13, including
those services falling within the scope of Article 13§3), concern — as noted above — services “with
a narrowly specialised objective”. When these various provisions have not been accepted by a
State Party the situation with regard to social services for the specific target groups concerned is
examined under Article 14.%

Types of services

Social services include in particular: counselling, advice, rehabilitation and other forms of support
from social workers; home help services (assistance in the running of the home, personal
hygiene, social support, delivery of meals); residential care; and social emergency care
(shelters).122

It should be noted that matters such as childcare, child minding, domestic violence, family
mediation, adoption, foster and residential childcare, services relating to child abuse, and services
for the elderly are primarily covered by Articles 7§§ 10, 16, 17, 23 and 27.'2 Measures to fight
poverty and social exclusion are dealt with under Article 30 of the Charter, while social housing
services and measures to combat homelessness are dealt with under Article 31.7%

Quality of social services

Under Article 14§1 the ECSR reviews rules governing the eligibility conditions to benefit from the
right to social welfare services (as an issue related to effective and equal access), the quality and
supervision of the social services, and the rights of beneficiaries and their participation in the
establishment and maintenance of social welfare services (Article 14§2). Persons applying for
social welfare services should receive any necessary advice and counselling enabling them to
benefit from the available services in accordance with their needs.?

Effective and equal access to social services implies that:

« An individual right of access to counselling and advice from social services shall be
guaranteed to everyone. Access to other kind of services can be organised according to
eligibility criteria, which shall be not too restrictive and at any event ensure care in case of
urgent need;?

» Access to social services should be guaranteed to those who lack personal capabilities and
means to cope. The goal of welfare services is the well-being, the capability to become self-
sufficient and the adjustment of the relevant individual and groups to the social environment; 2

118 Conclusions 2017, Azerbaijan

9 Conclusions 2017, Azerbaijan

120 Conclusions 2017, Bulgaria

121 Conclusions 2009, Statement of Interpretation on Article 1481
122 Conclusions 2005, Bulgaria

123 Conclusions 2005, Bulgaria

124 Conclusions 2005, Bulgaria

125 Conclusions 2009, Statement of Interpretation on Article 1481
126 Conclusions 2005, Bulgaria

127 Conclusions 2005, Bulgaria
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» The rights of the beneficiary shall be protected: any decision should be made in consultation
with and not against the will of the client; remedies shall be available in terms of complaints
and a right to appeal to an independent body in cases of discrimination and violation against
human dignity; 2

« Social services may be provided subject to fees, fixed or variable, but they must not be so
high as to prevent the effective access of these services. For persons lacking adequate
financial resources in the terms of Article 13§1 such services should be provided free of
charge;®

« The geographical distribution of these services shall be sufficiently wide;'3°
* Recourse to these services must not interfere with people’s right to privacy, including
protection of personal data.'?’

The right to social services must be guaranteed in law and in practice.®? Social services must
have resources that correspond to their responsibilities and the changing needs of users.' This
implies that:

o staff shall be qualified and in sufficient numbers;

« decision—making shall be as close to users as possible;

- there must be mechanisms for supervising the adequacy of services, public as well as
private.'s

Opinion of the ECSR

Without sufficient information on the implementation of the legal framework relevant to Article
1481, as requested by its previous report, the ECSR is not able to assess whether the situation in
law and in practice is compatible with this provision. It therefore reiterates its request for relevant
information.

Article 14§2 — The right to benefit from social welfare services

With a view to ensuring the effective exercise of the right to benefit from social welfare
services, the Parties undertake:

2. to encourage the participation of individuals and voluntary or other organisations in
the establishment and maintenance of such services.

Situation in Romania

The ECSR notes form the written information submitted by Romania that legal provisions in force
provide for subsidies to associations and foundations with legal personality that set up and
manage social assistance units. Subsidies are financed from the state of local budgets (Law No.
34/1998).

Law also provides for the support of voluntary activities (Law No. 78/2014) and for cooperation
between public and private sectors (For more detailed information, see the 2024 National Report
on the Non-Accepted Provisions of the Revised European Social Charter provided by Romania).

ECSR interpretation (DIGEST)

128 Conclusions 2005, Bulgaria
129 Conclusions 2005, Bulgaria
130 Conclusions 2005, Bulgaria
131 Conclusions 2005, Bulgaria
132 Conclusions 2005, Bulgaria
133 Conclusions 2005, Bulgaria
134 Conclusions 2005, Bulgaria
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Article 1482 requires States Parties to provide support for voluntary associations seeking to
establish social welfare services.' This does not imply a uniform model, and States Parties may
achieve this goal in different ways: they may promote the establishment of social services jointly
run by public bodies, private concerns and voluntary associations, or they may leave the
provision of certain services entirely to the voluntary sector.

The “individuals and voluntary or other organisations” referred to in paragraph 2 include: the
voluntary sector (non-governmental organisations and other associations); private individuals,
and private firms.1%

The ECSR examines all forms of support and care mentioned under Article 14§81 as well as
financial assistance or tax incentives for the same purpose. States Parties must ensure that
private services are accessible on an equal footing to all and are effective, in conformity with the
criteria mentioned in Article 14§1.

Specifically, States Parties must ensure that public and private services are properly coordinated,
and that efficiency does not suffer because of the number of providers involved. In order to
control the quality of services and ensure the rights of the users as well as the respect of human
dignity and basic freedoms, effective preventive and reparative supervisory system is required.'?”

Article 1482 also requires States Parties to encourage individuals and organisations to play a part
in maintaining services, for example by taking action to strengthen the dialogue with civil society
in areas of welfare policy which affect the social welfare services.

This includes action to promote representation of specific user—groups in bodies where the public
authorities are also represented, as well as action to promote consultation of users on questions
concerning organisation of the various social services and the aid they provide.'® A system of
authorisation or accreditation must be set up and the standard of services provided by voluntary
organisations must be monitored.'3

Opinion of the ECSR

In its previous examination of non-accepted provisions, the ECSR had found the legislation to
satisfy most of the requirements of Article 14. In order to be able to assess, however, whether
there are obstacles for the acceptance of the provision, it had requested information on
implementation, in particular on effective access to a range of social services in different local
areas, applicable fees, and public resources allocated for financing social services.

The report does not provide information on these aspects with regard to Article 14§82, for instance,
on the implementation of support to organisations or associations, or the fees to access services
by non-public entities. Without sufficient information, the ECSR is not able to assess whether the
situation in law and in practice is compatible with this provision. It, therefore, reiterates its request
for relevant information.

Article 15§3 — The right of persons with disabilities to independence, social integration and
participation in the life of the community

With a view to ensuring the effective exercise of the right to benefit from social welfare
services, the Parties undertake:

135 Conclusions 2005, Statement of Interpretation on Article 1482
136 Conclusions 2015, Turkey

137 Conclusions 2005, Bulgaria

138 Conclusions 2005, Bulgaria

139 Conclusions 2017, Armenia
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3. to encourage the participation of individuals and voluntary or other organisations in the
establishment and maintenance of such services.

Situation in Romania

The ECSR notes from the information submitted by Romanian authorities that, with the aim to
implement its obligations under the UN Convention on the Rights of Persons with Disabilities (Law
No. 221/2010), it has developed a national strategy titled ‘A fair Romania 2022-2027’ (G.D. No.
490/2022).

Priority areas in this strategy are: accessibility and mobility; effective protection of the rights of
people with disabilities; occupation; social protection, including empowerment/rehabilitation;
independent living and community integration, including access to public services; education;
health; political and public participation; implementation of the UN Convention and monitoring of
respect for the rights of persons with disabilities.

The ECSR also notes that, in 2023, a framework was adopted establishing that persons with
disabilities benefit from free medical assistance, including medical devices (G.D. No. 521/2023,
with subsequent amendments and additions).

In addition, the National Housing Strategy of Romania for the period 2022-2050 sets out specific
measures pertaining to facilitating the access to housing based on equality of opportunity and
independent living principles. These measures include integrating inclusive design principles into
the authorization procedure for housing construction and modernization of neighborhoods by
making residential buildings and public spaces accessible (G.D. No. 842/2022).

Finally, the ECSR notes the efforts in the field of sports to accommodate more participation and
access of persons with disabilities to sports activities ("National Strategy for Sport, 2023-2032",
G.D. No. 444/2023). (For more detailed information, see the 2024 National Report on the Non-
Accepted Provisions of the Revised European Social Charter provided by Romania)

ECSR interpretation (DIGEST)

The right of persons with disabilities to social integration provided for by Article 1583 implies that
barriers to communication and mobility be removed in order to enable access to transport (land,
rail, sea and air), housing (public, social and private), cultural activities and leisure (social and
sporting activities).*® Such measures, including technical aids, must not be pursued in isolation
and should be programmed to complement each other, on a clear legislative basis.

Relevant legal framework and remedies

To this purpose, Article 15§83 requires:
¢ the existence of comprehensive non-discrimination legislation covering both the public and
private sphere in fields such as housing, transport, telecommunications and cultural and
leisure activities and effective remedies for those who have been unlawfully treated.+
Such legislation may consist of general anti-discrimination legislation, specific legislation
or a combination of the two;43
o the adoption of a coherent policy in the disability context: positive action measures to
achieve the goals of social integration and full participation of persons with disabilities. *4
Such measures should have a clear legal basis and be coordinated.#

140 Conclusions 2005, Norway

141 Conclusions 2008, Statement of Interpretation on Article 1583; Conclusions 2005, Norway
142 Conclusions 2005, Norway
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145 Conclusions 2007, Slovenia
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To give meaningful effect to the promotion of the full social integration and participation in the life
of the community of persons with disabilities:

« Mechanisms must be established to assess the barriers to communication and mobility
faced by persons with disabilities and identify the support measures that are required to
assist them in overcoming these barriers;46

. Technical aids must be available either for free or subject to an appropriate contribution
towards their cost and taking into account the beneficiary’s means. Such aids may for
example take the form of prostheses, walkers, wheelchairs, guide dogs and appropriate
housing support arrangements; ™’

. Support services, such as personal assistance and auxiliary aids, must be available, either
for free or subject to an appropriate contribution towards their cost and taking into account
the beneficiary’s means.#®

Consultation

Article 1583 requires that persons with disabilities and their representative organisations should
be consulted in the design and ongoing review of positive action measures and that an
appropriate forum should exist to enable this to happen. 4

Persons with disabilities and their organisations must be consulted and participate in the design,
implementation and review of disability policies in the context of Covid-19."% Covid-19 must not
result in increased institutionalisation of persons with disabilities. !

Measures to ensure the right of persons with disabilities to live independently in the community

Telecommunications and new information technology must be accessible and sign language must
have an official status.'2

In the context of the Covid-19 pandemic, services for the population specifically set up to cope
with the pandemic, including remote and online services, quarantine facilities, personal protective
equipment, and public information and guidelines, should be accessible to persons with
disabilities on an equal basis to other members of the community.'s* Amongst other things, public
health information must be made available in sign language and accessible means, modes and
formats. >

Mobility and transport
Public transports (land, rail, sea and air), all newly constructed or renovated public buildings,
facilities and buildings open to the public, and cultural and leisure activities should be physically

accessible.s

Housing

146 Conclusions 2008, Statement of Interpretation on Article 1583

147 Conclusions 2008, Statement of Interpretation on Article 1583

148 Conclusions 2008, Statement of Interpretation on Article 1583

149 Conclusions 2020, Serbia; Conclusions 2005, Norway

150 Statement on Covid-19 and social rights adopted on 24 March 2021

151 Statement on Covid-19 and social rights adopted on 24 March 2021

152 Conclusions 2016, Austria, citing Conclusions 2005, Estonia and Conclusions 2003, Slovenia
153 Statement on Covid-19 and social rights adopted on 24 March 2021

154 Statement on Covid-19 and social rights adopted on 24 March 2021
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The needs of persons with disabilities must be taken into account in housing policies, including
the construction of an adequate supply of suitable, public, social or private, housing.’® Further,
financial assistance should be provided for the adaptation of existing housing.'s”

The prevalence of poverty amongst people with disabilities in a State Party, whether defined or
measured in either monetary or multidimensional terms, is an important indicator of the
effectiveness of State efforts to ensure the right of people with disabilities to enjoy independence,
social integration and participation in the life of the community. 58

Financial and personal assistance

The obligation of States to take measures to promote persons with disabilities’ full social
integration and participation in the life of the community is strongly linked to measures directed
towards the amelioration and eradication of poverty amongst people with disabilities.'*® Therefore,
the ECSR takes poverty levels experienced by persons with disabilities into account when
considering the State’s obligations under Article 1583 of the Charter. 16

Measures must also focus on combatting discrimination against, and promoting equal
opportunities for, people with disabilities from particularly vulnerable groups such as ethnic
minorities, Roma, asylum-seekers and migrants. ¢’

Opinion of the ECSR

In its previous examination, the ECSR held that the legal framework on the protection of persons
with disabilities adopted by Romania fulfilled the requirements of Article 1583. However, it
requested information on the situation in practice in order to be able to assess the effective
implementation of this framework. In the context of the current examination, Romanian authorities
have informed the ECSR of new strategies and policies adopted during the reference period.

While the ECSR welcomes these efforts, it considers that information on the practice is still
missing, for example, on the outcomes of previous and current strategies and the poverty levels
among persons with disabilities. The ECSR, therefore, reiterates its request for information on the
situation in practice.

Article 18§1 — The right to engage in a gainful occupation in the territory of other parties

With a view to ensuring the effective exercise of the right to engage in a gainful occupation
in the territory of any other Party, the Parties undertake:

1. to apply existing regulations in a spirit of liberality.

Situation in Romania

Romanian legislation provides for equal to Romanian citizens’ access to the labour market of
foreign citizens with permanent residence and foreign nationals with temporary residency rights,
both employed and unemployed (Law No. 76/2002, G.E.O. No. 194/2002). (For more detailed
information, see the 2024 National Report on the Non-Accepted Provisions of the Revised
European Social Charter provided by Romania)
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In its previous examination, the ECSR requested from Romanian authorities to provide
information on the refusal rates for work permits. The report submitted by Romania contains no
information on this point.

ECSR interpretation (DIGEST)

Article 18§81 applies to employees and the self-employed who are nationals of States which are
party to the Charter.’s? It also covers members of their family allowed into the country for the
purposes of family reunion. s

Article 1881 is concerned with administrative practice rather than legal aspects.’®* A State Party
may comply with this provision even where its legislation on the employment of aliens contains
strict rules, provided that these rules allow some administrative discretion and are applied in a
liberal spirit.'s®

Regulations preventing nationals of another State Party from applying for work permit, due to the
combined effects of the various rules on entry, length of stay, residence and the exercise of a
gainful activity would not be in keeping with this provision of the Charter. 6

Neither restricting a wage-earner or salaried employee who is a national of a State Party to a
specific activity under a specific employer, nor systematically refusing a work permit to a foreign
national who had entered the territory of another State Party without having obtained a work
permit beforehand could be regarded as displaying a “spirit of liberality” or proceeding from a
flexible system of regulations.®”

Any regulation which de jure or de facto restricts an authorisation to engage in a gainful occupation
to a specific post for a specific employer cannot be regarded as satisfactory.'¢ To tie an employed
person to an enterprise by the threat of being obliged to leave the host country if they lose that
job in fact constitutes an infringement of their freedom such that it cannot be regarded as
evidence of “a spirit of liberality” or of liberal regulations. 6

Economic or social reasons might justify restricting the employment of aliens to specific types of
jobs in certain occupational and geographical sectors, but not the obligation to remain in the
employment of a specific enterprise. 7

Limiting access of foreign workers to the national labour market may occur, for example, with a
view to addressing the problem of national unemployment by means of favouring employment of
national workers.'"

However, the implementation of such policies limiting access of third-country nationals to the
national labour market, should neither lead to a complete exclusion of nationals of non-EU (or
non-EEA) States Parties to the Charter from the national labour market, nor substantially limit the
possibility for them of acceding the national labour market.'”2

162 Conclusions 2012, Serbia

183 Conclusions 2012, Serbia

164 Conclusions 2012, Serbia

165 Conclusions 2012, Serbia
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In order to assess the degree of liberality in applying existing regulations, the ECSR requires
figures showing the rejection rates for work permits for both first-time and renewal applications.'”?
A high percentage of successful applications by nationals of States Parties to the Charter for work
permits and for renewal of work permits and a low percentage of refusals has been regarded by
the ECSR as a clear sign that existing regulations are being applied in a spirit of liberality. 7

Opinion of the ECSR

In its previous examination, the ECSR held that the situation appeared to be overall in line with
the requirements of Article 18§81 and considered that Romania could accept this article. In the
meantime, the ECSR requested data on the refusal rates of work permits in order to complete the
assessment. The ECSR reiterates its previous opinion and request.

Article 18§2 — The right to engage in a gainful occupation in the territory of other parties

With a view to ensuring the effective exercise of the right to engage in a gainful occupation
in the territory of any other Party, the Parties undertake:

2. to simplify existing formalities and to reduce or abolish chancery dues and other
charges payable by foreign workers or their employers.

Situation in Romania

The ECSR notes from the written information submitted by Romania that charges for the
residence permit amount to 259 lei (approximately € 53 in the period under consideration). In
addition, the fee for issuing the employment notice is € 100, and in the case of a change by the
employer, it is € 25. (For more detailed information, see the 2024 National Report on the Non-
Accepted Provisions of the Revised European Social Charter provided by Romania)

ECSR interpretation (DIGEST)

Formalities and dues and other charges are one of the aspects of regulations governing the
employment of workers also covered by Article 18§3 but are dealt with specifically under this
provision.'”s

With regard to the formalities to be completed, conformity with Article 18§2 presupposes the
possibility of completing such formalities in the country of destination as well as in the country of
origin and obtaining the residence and work permits at the same time and through a single
application.”® It also implies that the documents required (residence/work permits) will be
delivered within a reasonable time."”” An average time of two months for the granting of both
work/residence visa for employees as well as self-employed is in compliance with Article 18§2.178

Situations where work permits and residence permits are issued under two separate procedures,
and foreign nationals are not allowed to submit their applications from within the country, thereby
lengthening the time taken to obtain residence permits, are not in conformity with Article 18§2 of
the Charter.'™

173 Conclusions XXII-1 (2020), Germany

174 Conclusions 2012, Serbia

175 Conclusions 1X-1 (1990), United Kingdom

176 Conclusions 2016, Armenia; Conclusions XVII-2 (2005), Finland

177 Conclusions XVII-2 (2005), Portugal

178 Conclusions XVII-2 (2005), Portugal

179 Conclusions XXII-1 (2020), Iceland; see also Conclusions 2020, Ukraine
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States Parties are under an obligation to reduce or abolish chancery dues and other charges paid
either by foreign workers or by their employers.' In order to comply with such an obligation,
States must, first of all, not set an excessively high level for the dues and charges in question that
is a level likely to prevent or discourage foreign workers from seeking to engage in a gainful
occupation, and employers from seeking to employ foreign workers. '8!

Fees of €48 charged to employers for obtaining a work permit for a foreign worker, and of €108
for temporary residence or €264 for permanent residence, are considered excessive and
therefore not in conformity with Article 18§2."%2 Fees ranging from €266 to €1536 for work permits
are also not in conformity with Article 18§2.18

In addition, States Parties have to make concrete efforts to progressively reduce the level of fees
and other charges payable by foreign workers or their employers.'® States are required to
demonstrate that they have taken measures towards achieving such a reduction. 8

Otherwise, they will have failed to demonstrate that they serve the goal of facilitating the effective
exercise of the right of foreign workers to engage in a gainful occupation in their territory.'® The
ECSR considers, however, that increases in chancery dues or other charges can be in conformity
with Article 18§82 of the Charter as long as they are made for a good reason (for example in order
to cover increased processing costs or inflation) and they are not excessive.'®”

Opinion of the ECSR

In its previous examination, the ECSR held that the situation fulfilled the requirements of Article
18§2 and invited Romanian authorities to consider acceptance of the provision. The ECSR
reiterates its previous opinion and invites the Romanian authorities to accept this provision
without delay.

Article 19§1 — The right of migrant workers and their families to protection and assistance

With a view to ensuring the effective exercise of the right of migrant workers and their
families to protection and assistance in the territory of any other Party, the Parties
undertake:

1. to maintain or to satisfy themselves that there are maintained adequate and free
services to assist such workers, particularly in obtaining accurate information, and
to take all appropriate steps, so far as national laws and regulations permit, against
misleading propaganda relating to emigration and immigration.

Situation in Romania

The ECSR takes note of the National Strategy on Immigration on "raising the awareness of the
responsible Romanian authorities as well as informing the citizens of third countries about the
channels of legal migration". It also takes note of Law No. 156/2000 on the protection of
Romanian citizens working abroad. (For more detailed information, see the 2024 National Report
on the Non-Accepted Provisions of the Revised European Social Charter provided by Romania)
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The ECSR notes from its previous report on non-accepted provisions that every public institution
that has competences on the legal regime of foreign citizens, management of labour relations,
access to services, education and health, social security etc., has the obligation to make public all
the relevant information both online environments, on their own websites, as well as on time, at
the express request of the interested person.

The information can also be provided during the information campaigns carried out by each
institution, both on the national territory and through the diplomatic representatives of Romania
abroad. In order to increase awareness among those responsible for the implementation of the
law, professional training of civil servants engaged in activities with migrant workers is carried out.

The General Inspectorate for Immigration and the Labour Inspectorate organise information
campaigns concerning foreigners and their workplaces. (For more detailed information, see the
2020 Report on the non-accepted provisions of the European Social Charter)

ECSR interpretation (DIGEST)

This provision guarantees the right to free information and assistance to nationals wishing to
emigrate and to nationals of other States Parties who wish to immigrate.'® Information should be
reliable and accurate. and cover issues such as formalities to be completed and the living and
working conditions they may expect in the country of destination (such as vocational guidance
and training, social security, trade union membership, housing, social services, education and
health).8°

Free information and assistance services for migrants must be accessible in order to be
effective.’® While the provision of online resources is a valuable service, due to the potential
restricted access to the Internet of migrants, other means of information are necessary, such as
helplines and drop-in centres.'"

Another obligation under this provision is that States Parties must take measures to prevent
misleading propaganda relating to immigration and emigration.'®2 Such measures should prevent
the communication of misleading information to nationals leaving the country and act against
false information targeted at migrants seeking to enter.%

To be effective, action against misleading propaganda should include legal and practical
measures to tackle racism and xenophobia as well as women trafficking.'®* Such measures, which
should be aimed at the whole population, are necessary inter alia to counter the spread of
stereotyped assumptions that migrants are inclined to crime, violence, drug abuse or disease. '
In order to combat misleading propaganda, there must be an effective system to monitor
discriminatory, racist or hate-inciting speech, particularly in the public sphere.¢¢

States Parties must also take measures to raise awareness about misleading propaganda
amongst law enforcement officials, such as awareness training of officials who are in first contact
with migrants.'?

188 Conclusions | (1969), Statement of Interpretation on Article 1981

189 Conclusions 11l (1973), Cyprus; Conclusion XV-1 (2000), Austria

190 Conclusions 2015, Armenia; Conclusions 2019, Albania

191 Conclusions 2015, Armenia; Conclusions 2019, Albania

192 Conclusions XIV-1 (1998), Greece

193 Conclusions 2019, Estonia, citing Conclusions XIV-1 (1998). Greece
194 Centre on Housing Rights and Evictions (COHRE) v. Italy, Complaint No. 58/2009, decision on the merits of 25 June
2010, §§ 138 140; Conclusions 2019, Albania

195 Conclusion XV-1 (2000), Austria

196 Conclusions 2019, Albania

197 Conclusions 2019, Albania
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Opinion of the ECSR

In its previous examination, the ECSR invited Romanian authorities to consider accepting Article
19§1. Further, the ECSR recalls that an obligation under this provision is that States Parties must
take measures to prevent misleading propaganda relating to immigration and emigration.

In order to combat misleading propaganda, there must be an effective system to monitor
discriminatory, racist or hate-inciting speech, particularly in the public sphere. The ECSR requests
the Romanian authorities to submit information on this point. The ECSR reiterates its previous
opinion and invites Romanian authorities to consider accepting Article 19§81 without delay.

Article 19§2 — The right of migrant workers and their families to protection and assistance

With a view to ensuring the effective exercise of the right of migrant workers and their
families to protection and assistance in the territory of any other Party, the Parties
undertake:

2. to adopt appropriate measures within their own jurisdiction to facilitate the
departure, journey and reception of such workers and their families, and to provide,
within their own jurisdiction, appropriate services for health, medical attention and
good hygienic conditions during the journey.

Situation in Romania

The ECSR notes from the information submitted by Romanian authorities that, according to art.
227 of Law No. 95/2006 on health reform, foreign nationals insured in states that have
international agreements with Romania covering healthcare benefit from medical services and
other benefits granted on the territory of Romania, under the conditions provided by the
respective international agreements. Persons insured in EU and EEA countries, as well as Swiss
Confederation benefit from services in Romania, in line with EU law.

In Romania applies Regulation (EC) No. 883/2004 and Regulation (EC) No. 987/2009 apply. The
ECSR also notes from the information submitted for the examination of Article 1384, that foreign
citizens who have requested and obtained the extension of the right of temporary residence or
have their domicile in Romania are covered by the provisions of Law No. 95/2006 on health
reform. (For more detailed information, see the 2024 National Report on the Non-Accepted
Provisions of the Revised European Social Charter provided by Romania)

ECSR interpretation (DIGEST)

This provision obliges States Parties to adopt special measures for the benefit of migrant workers
to facilitate their departure, journey and reception.'# ‘Reception’ means the period of weeks which
follows immediately from their arrival, during which migrant workers and their families most often
find themselves in situations of particular difficulty. %

Special measures must include not only assistance with regard to placement and integration in
the workplace, but also assistance in overcoming problems, such as short-term accommodation,
illness, shortage of money and adequate health measures. 192

The obligation to “provide within their own jurisdiction, appropriate services for health, medical
attention and good hygienic conditions during the journey” relates to migrant workers and their

198 Conclusions 11l (1973), Cyprus
199 Conclusions 1V (1975), Statement of interpretation on Article 19§2
1928 Conclusions 1V (1975), Germany
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families travelling either collectively or under the public or private arrangements for collective
recruitment.2%°

The ECSR considers that this aspect of Article 19§2 does not apply to forms of individual
migration for which the State is not responsible.?' However, in that case, the need for reception
facilities is all the greater.22

In assessing States Parties’ compliance with Article 19§2, the ECSR takes into consideration the

following information:

» specific steps are taken in the period following the arrival of any new migrants to assist them;

» the assistance, financial or otherwise, available to all migrants in emergency situations, in
particular in response to their needs of food, clothing and shelter;

« limits or restrictions on the access of working migrants to state welfare provision;

« the rules governing the access to healthcare for all migrants, irrespectively of their status, in
particular in emergency.2

Opinion of the ECSR

In its previous examination, the ECSR held that Romania could accept Article 19§2. Since
Romanian authorities do not report any new legal or policy developments for the examination of
this provision, the ECSR reiterates its previous opinion.

Article 19§3 — The right of migrant workers and their families to protection and assistance
With a view to ensuring the effective exercise of the right of migrant workers and their
families to protection and assistance in the territory of any other Party, the Parties

undertake:

3. to promote co-operation, as appropriate, between social services, public and
private, in emigration and immigration countries.

Situation in Romania

Social Assistance Law No. 292/2011 (Art. 4 par. 1) stipulates that all Romanian citizens who are
on the territory of Romania, citizens of EU Member States, the European Economic Area and the
Swiss Confederation, as well as foreigners and stateless persons who reside in Romania, are
entitled to social assistance, under the conditions of Romanian legislation, as well as the
regulations of the European Union and the agreements and treaties to which Romania is a party.

The persons referred to in paragraph 1 have the right to be informed of the content and modalities
of social assistance measures and actions. The right to social assistance shall be granted upon
request or ex officio, in accordance with the provisions of the law. (For more detailed information,
see the 2024 National Report on the Non-Accepted Provisions of the Revised European Social
Charter provided by Romania)

The ECSR notes from its previous examination of non-accepted provisions that during the
reference period Romanian authorities developed a National Strategy on migration (2019-2022),
with the aim to promote cooperation between diplomatic missions of the countries which
represent a high migratory potential for Romania, and their central authorities. (For more detailed
information, see the 2020 Report on the non-accepted provisions of the European Social Charter)

200 Conclusions IV (1975), Statement of interpretation on Article 1982
201 Conclusions IV (1975), Statement of interpretation on Article 1982
202 Conclusions IV (1975), Statement of interpretation on Article 1982
203 Conclusions 2019, Armenia
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ECSR interpretation (DIGEST)

The scope of this provision extends to migrant workers immigrating as well as migrant workers
emigrating to the territory of any other State.

Contacts and information exchanges should be established between public and/or private social
services in emigration and immigration countries, with a view to facilitating the life of emigrants
and their families, their adjustment to the new environment and their relations with members of
their families who remain in their country of origin.2*

Formal arrangements are not always necessary, especially if there is little migratory movement in
a given country.?5 In such cases, the provision of practical co—operation on a need basis may be
sufficient.20¢

Common situations in which such co-operation would be useful include where the migrant worker,
who has left their family in the home country, fails to send money back or needs to be contacted
for family reasons, or where the worker has returned to their country but needs to claim unpaid
wages or benefits or must deal with various issues in the country in which they were employed.2”

In order to assess States Parties’ compliance with Article 19§83, the ECSR takes into

consideration the following information:

» the form and nature of contacts and information exchanges established by social services in
emigration and immigration countries;

« measures taken to establish such contacts and to promote the cooperation between social
services in other countries;

« international agreements or networks, and specific examples of cooperation (whether formal
or informal) which exist between the social services of the country and other origin and
destination countries;

« whether the cooperation extends beyond social security alone (for example in family
matters);

« examples of cooperation at a local level.2¢

Opinion of the ECSR

In its previous examination, the ECSR held that Article 1983 could be accepted by Romania. The
ECSR would like to be informed about the outcomes of efforts to develop cooperation between
diplomatic missions of the countries which represent a high migratory potential for Romania, and
their central authorities.

It would also like to be informed whether a similar strategy succeeded the National Strategy of
2019-2022. In the meantime, it invites Romanian authorities to consider accepting Article 19§3.

Article 19§4 — The right of migrant workers and their families to protection and assistance
With a view to ensuring the effective exercise of the right of migrant workers and their
families to protection and assistance in the territory of any other Party, the Parties

undertake:

4. to secure for such workers lawfully within their territories, insofar as such matters
are regulated by law or regulations or are subject to the control of administrative

204 Conclusions XIV-1 (1998), Belgium
205 Conclusions 2019, Albania

206 Conclusions 2019, Albania

207 Conclusions XV-1 (2000), Finland
208 Conclusions 2019, Albania
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authorities, treatment not less favourable than that of their own nationals in respect
of the following matters: (a) remuneration and other employment and working
conditions, (b) trade union membership and the enjoyment of benefits of collective
bargaining, and (c) accommodation.

Situation in Romania

The ECSR notes that G.E.O. No. 194/2002, foreign nationals holding a right of temporary
residence, employed, registered unemployed or researchers, benefit, enjoy equal treatment with
Romanian citizens with regard to:

» working conditions, including the remuneration and protection measures against dismissal
or other unfavourable treatment by the employer, overdue payments to be made by
employers, regarding any overdue remuneration, as well as security requirements and
occupational health;

» access to all forms and levels of education and professional training, including the
scholarships granting;

« the equivalence of studies and the recognition of diplomas, certificates, certificates of

competence and professional qualifications, in accordance with the regulations in force;

social security; assistance and social protection; public health assistance;

global income tax deductions and tax exemptions;

access to public goods and services, including obtaining housing;

freedom of association, affiliation and membership in a trade union or professional

organization, including regarding the rights and advantages conferred by such

organizations; services offered by employment agencies.

In addition, the Labour Code emphasizes the principle of equal payment for equal work. Further,
within employment relationships, the principle of equal treatment for all employees and employers
shall apply and any employee who performs work shall benefit from adequate work conditions for
the activity carried out, social protection, labour safety and health, as well as the observance of
their dignity and conscience, with no discrimination.

Also, all employees providing labour are entitled to collective negotiations, protection or personal
data, as well as protection against illegal dismissal. Any direct or indirect discrimination against an
employee based on national affiliation, race, colour, ethnicity, shall be prohibited and relevant
remedies are available in cases of discriminatory treatment.

In addition, G.O. No. 137/2000 on preventing and punishing all forms of discrimination forbids
discrimination on the grounds of, among others, nationality, ethnic origin, and political opinion and
provides for equal rights in a wide range of areas such as employment, access to public services,
health care, education, residence and the right to personal dignity.

Finally, regarding trade union associations and collective bargaining, these rights are guaranteed
by the Romanian Constitution to all citizens, without discrimination, including foreign citizens
legally residing in Romania (Articles 16-18 and Articles 40-41).

At the same time, the Labour Code provides that the right of trade union association and free
exercise of trade union activity is guaranteed to persons in an employment relationship, without
discrimination and at the level of all employers (Articles 6-7, Articles 9, 39 and 217). (For more
detailed information, see the 2024 National Report on the Non-Accepted Provisions of the
Revised European Social Charter provided by Romania)

ECSR interpretation (DIGEST)

Scope
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States Parties are required to prove the absence of discrimination, whether direct or indirect, in
terms of law and practice, and should inform of any practical measures taken to remedy cases of
discrimination.?®® Equality in law does not always and necessarily ensure equality in practice.?'°

Hence, additional action becomes necessary owing to the different situation of migrant workers as
compared with nationals.2!" States Parties should pursue a positive and continuous course of
action providing for more favourable treatment of migrant workers.21?

Article 19§84 also applies to posted workers, i.e. workers who, for a limited period, carry out their
work in the territory of a State Party other than the State in which they usually work.?'* States
must respect the principles of non-discrimination laid down by the Charter in respect of all
persons subject to their jurisdiction.2'4

Accordingly, any restrictions on the right to equal treatment for posted workers, which are
imposed due to the nature of their sojourn, must be objectively justified by reference to the
specific situations and status of posted workers, having regard to the principles of Article G of the
revised Charter (Article 31 of the 1961 Charter).2's

States Parties are also responsible for the regulation in national law of the conditions and rights of
workers in cross-border postings.2

Remuneration and other employment and working conditions

Under Article 19§4(a), States Parties are obliged to eliminate all legal and de facto discrimination
concerning remuneration and other employment and working conditions, including in-service
training and promotion as well as vocational training.2'”

Membership of trade unions and enjoyment of the benefits of collective bargaining

Article 1984(b) requires States Parties to eliminate all legal and de facto discrimination
concerning trade union membership and as regards the enjoyment of the benefits of collective
bargaining, including the right to be founding member and access to administrative and
managerial posts in trade unions.2'®

Applying the principle of non-discrimination, as set out in Article 1984(b) of the Charter, to the
context of collective bargaining, requires States Parties to take action to ensure that migrant
workers enjoy equal treatment when it comes to benefiting from collective agreements aimed at
implementing the principle of equal pay for equal work for all workers in the workplace, or from
legitimate collective action in support of such an agreement, in accordance with domestic laws or
practice.2'

209 Conclusions Il (1973), Statement of Interpretation on Article 1984; European Federation of national organisations
working with the Homeless (FEANSA) v. the Netherlands, Complaint No. 86/2012, decision on the merits of 2 July
2014, §§ 202-203.

210 Conclusions V (1977), Statement of Interpretation on Article 19

211 Conclusions V (1977), Statement of Interpretation on Article 19

212 gwedish Trade Union Confederation (LO) and Swedish Confederation of Professional Employees (TCO) v. Sweden,
Complaint No. 85/2012, decision on the merits of 3 July 2013, §133

213 Conclusions 2015, Statement of interpretation on Article 1984

214 Conclusions 2015, Statement of interpretation on Article 1984

215 Conclusions 2015, Statement of interpretation on Article 1984

216 Conclusions 2015, Statement of interpretation on Article 1984

217 Conclusions VII (1981), United Kingdom; Conclusions 2019, Albania

218 Conclusions XlII-3 (1995), Turkey; Conclusions 2011, Statement of interpretation on Article 198§4b; Conclusions XIX-
4 (2011), Luxembourg

219 Swedish Trade Union Confederation (LO) and Swedish Confederation of Professional Employees (TCO) v. Sweden,
Complaint No. 85/2012, decision on the merits, 3 July 2013, §140
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Excluding or limiting the right to collective bargaining or action with respect to foreign
undertakings, for the sake of enhancing free cross border movement of services and advantages
in terms of competition within a common market zone, constitutes discriminatory treatment on the
ground of nationality of the workers.?2°

This is because it determines, in the host State, lower protection and more limited economic and
social rights for posted foreign workers, in comparison with the protection and rights guaranteed
to all other workers.2!

Accommodation

The undertaking of States Parties under this sub-heading is to eliminate all legal and de facto
discrimination concerning access to public and private housing.?? Irregularly present immigrants,
however, do not fall within the scope of Article 19§4(c).2»

There must be no legal or de facto restrictions on home—buying,??* access to subsidised housing
or housing aids, such as loans or other allowances.??

The right to equal treatment provided in Article 198§4(c) can only be effective if there is a right of
appeal before an independent body against the relevant administrative decisions.22

The economic obstacles to achieving full provision of social housing to those eligible do not
provide a valid reason to discriminate against nationals of non-EU States.?”

Monitoring and judicial review

It is not enough for a government to demonstrate that no discrimination exists in law alone; it is
obliged to demonstrate that it has taken adequate practical steps to eliminate all legal and de
facto discrimination concerning the rights secured by Article 1984 of the Charter.228

In order to monitor and ensure that no discrimination occurs in practice, States Parties should
have in place sufficient effective monitoring procedures or bodies to collect information, for
example disaggregated data on remuneration or information on cases in employment tribunals. 22

Under Article 19§4(c), equal treatment can only be effective if there is a right of appeal before an
independent body against the relevant administrative decision.?® The ECSR considers that
existence of such review is important for all aspects covered by Article 19§4.2%

220 Swedish Trade Union Confederation (LO) and Swedish Confederation of Professional Employees (TCO) v. Sweden,
Complaint No. 85/2012, decision on the merits, 3 July 2013, §141

221 Swedish Trade Union Confederation (LO) and Swedish Confederation of Professional Employees (TCO) v. Sweden,
Complaint No. 85/2012, decision on the merits, 3 July 2013, §141

222 Fyropean Roma Rights Centre (ERRC) v. France, Complaint No. 51/2008, decision on the merits of 19 October
2009, §§ 111-113; Centre on Housing Rights and Evictions (COHRE) v. ltaly, Complaint No. 58/2009, decision on the
merits of 25 June 2010, §§ 145 147 (finding of violation of Article E taken in conjunction with Article 1984c).

223 Fyropean Roma Rights Centre (ERRC) v. France, Complaint No. 51/2008, decision on the merits of 19 October
2009, §§ 111-113; Centre on Housing Rights and Evictions (COHRE) v. ltaly, Complaint No. 58/2009, decision on the
merits of 25 June 2010, §§ 145 147 (finding of violation of Article E taken in conjunction with Article 1984c).

224 Conclusions IV (1975), Norway; Conclusions 2019, Albania

225 Conclusions Il (1973), Italy; Conclusions 2019, Albania

226 Eyropean Federation of national organisations working with the Homeless (FEANSA) v. the Netherlands, Complaint
No. 86/2012, decision on the merits of 2 July 2014, §204, citing Conclusions XV-1 (2000), Finland

227 Conclusions 2015, Slovenia
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Opinion of the ECSR

In its previous examination, the ECSR held that Romania could consider accepting Article 19§84,
subject, however, to the provision of information on the implementation of the legal framework, in
particular on the monitoring system and any judicial remedies available to migrant workers.

This information is essential for the assessment of the situation in practice, since for the
satisfaction of the requirements of Article 1984 states are obliged to tackle not only legal, but also
practical discrimination. The report submitted by Romanian authorities provides no information on
this aspect of the provision. The ECSR, therefore, is unable to access whether the situation is
compatible with Article 1984.

Article 19§5 — The right of migrant workers and their families to protection and assistance
With a view to ensuring the effective exercise of the right of migrant workers and their
families to protection and assistance in the territory of any other Party, the Parties
undertake:
5. to secure for such workers lawfully within their territories treatment not less
favourable than that of their own nationals with regard to employment taxes, dues
or contributions payable in respect of employed persons.

Situation in Romania

The ECSR notes that, according to Article 80 of the G.E.O. No. 194/2002, regarding the regime of
foreigners in Romania, equal treatment of foreign residents also covers social security, global
income tax deductions and tax exemptions. (For more detailed information, see the 2024 National
Report on the Non-Accepted Provisions of the Revised European Social Charter provided by
Romania)

ECSR interpretation (DIGEST)

This provision recognises the right of migrant workers to equal treatment in law and in practice in
respect of the payment of employment taxes, dues or contributions.32

Opinion of the ECSR

The ECSR considers that there are no obstacles to the acceptance of Article 19§5 and invites
Romanian authorities to accept this provision without delay.

Article 19§6 — The right of migrant workers and their families to protection and assistance
With a view to ensuring the effective exercise of the right of migrant workers and their
families to protection and assistance in the territory of any other Party, the Parties
undertake:

6. to facilitate as far as possible the reunion of the family of a foreign worker permitted
to establish himself in the territory.

Appendix: For the purpose of applying this provision, the term “family of a foreign worker”
is understood to mean at least the worker’s spouse and unmarried children, as long as the
latter are considered to be minors by the receiving State and are dependent on the migrant
worker.?*

232 Conclusions 2019, Albania, citing Conclusions XIX-4 (2011), Greece
233 Appendix to the Revised European Social Charter, European Treaty Series - No. 163
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Situation in Romania

The report submitted by Romania reiterates information already considered in the previous
examination of non-accepted provisions. (For more detailed information, see the 2020 Report on
the non-accepted provisions of the European Social Charter and the 2024 National Report on the
Non-Accepted Provisions of the Revised European Social Charter provided by Romania)

In its previous examination, the ECSR considered that Article 1986 could be accepted by
Romania, however, updated information on refusals would be required to assess the situation in
practice. On this point, the report submitted by Romanian authorities states that entry to the
territory of Romania is denied to nationals of third countries, who do not meet all the entry
conditions provided for in Article 6, para. 1 of EU Regulation No. 2016/399 (Schengen Borders
Code).

On the basis of the latter, entry can be denied when a person is considered as a threat to public
order, internal security, public health or international relations of one of the member states. The
decision to refuse the extension of the right of residence, as well as the reasons that were the
basis for it, are communicated to the applicant through the return decision.

The return decision can be appealed, as a rule, within 10 days from the date of communication to
the appeal court in whose territorial competence the structure of the General Inspectorate for
Immigration that issued the return decision is located. The court resolves the appeal within 30
days from the date of its receipt. The court decision is final.

ECSR interpretation (DIGEST)

Scope

This provision obliges States Parties to allow the families of migrants legally established in State
Party territory to join them.z* The worker’s children entitled to family reunion are those who are
dependent, unmarried, and who fall under the legal age of majority in the receiving State.2®

“Dependent” children are understood as being those who have no independent existence outside
the family group, particularly for economic or health reasons, or because they are pursuing
unpaid studies.23

Where the national legislation prescribes a lower age, it suffices in practice that applications for
reunion in respect of children up to 21 years of age should be generally accepted.2

Where children aged 18 to 21 are not only disqualified in law from family reunion but also denied
it in practice, the ECSR assesses the proportion of children aged 18 to 21 refused family
reunion.2® A high proportion of children aged 18 to 21 refused family reunion leads to a finding of
non-conformity with Article 1986 in this respect.2®

Conditions governing family reunion

234 Conclusions 2019, Albania

235 Appendix to the Revised European Social Charter, European Treaty Series - No. 163
236 Conclusions VIII (1984) Statement of Interpretation on Article 1986

237 Conclusions XVI-1 (2002), The Netherlands

238 Conclusions XVI-1 (2002), The Netherlands

239 Conclusions XVI-1 (2002), The Netherlands
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States Parties should not adopt a blanket approach to the application of relevant requirements, so
as to preclude the possibility of exemptions being made in respect of particular categories of
cases, or for consideration of individual circumstances.*°

The Covid-19 pandemic has in some cases led to the separation of migrant workers and their
families for extended periods, for example due to closure of borders, travel restrictions and
quarantine requirements or due to fear of job loss in case of travel.?*

Article 1986 requires States Parties to facilitate family reunion as far as possible and refers to the
possibility for the States Parties to take extraordinary measures to avoid separation of families
during the pandemic.?*2

i. Refusal on health grounds

States Parties may not deny entry to their territory for the purpose of family reunion to a family
member of a migrant worker for health reasons. A refusal on this ground may only be admitted for
specific illnesses which are so serious as to endanger public health.*

These are the diseases requiring quarantine which are stipulated in the World Health
Organisation’s International Health Regulations of 1969, or other serious contagious or infectious
diseases such as tuberculosis or syphilis.?*

Very serious drug addiction or mental illness may justify refusal of family reunion, but only where
the authorities establish, on a case-by-case basis, that the illness or condition constitutes a threat
to public order or security.?*5

ii. Length of residence

States Parties may require a certain length of residence of migrant workers before their family can
join them. A period of one year is acceptable under the Charter, but a longer period is considered
excessive.*¢ Thus, for example, a period of eighteen months or more is not in conformity with this
provision of the Charter.2+

iii. Housing condition

The requirement of having sufficient or suitable accommodation to house the family or certain
family members as a precondition for its admission to a State Party should not be so restrictive as
to prevent family reunion.?*8 States are entitled to impose such accommodation requirements in a
proportionate manner so as to protect the interests of the family.249

Nevertheless, taking into account the obligation to facilitate family reunion as far as possible
under Article 19§86, States Parties should not apply such requirements in a blanket manner which
precludes the possibility for exemptions to be made in respect of particular categories of cases, or
for consideration of individual circumstances.?%

240 Conclusions 2019, Albania, citing Conclusions 2015, Statement of Interpretation on Article 1986 — housing
requirements

241 Statement on Covid-19 and social rights adopted on 24 March 2021

242 gtatement on Covid-19 and social rights adopted on 24 March 2021

243 Conclusions XVI-1 (2002), Greece

244 Conclusions XV-1 (2000), Finland

245 Conclusions XV-1 (2000), Finland

246 Conclusion 2011, Statement of Interpretation on Article 19§86

247 Conclusions | (1969), Germany; Conclusions 2011, France; Conclusions 2011,

Cyprus
248 Conclusions IV (1975), Norway

249 Conclusions 2015, Statement of interpretation on Article 1986 — housing requirements
250 Conclusions 2015, Statement of interpretation on Article 1986 — housing requirements
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iv. Means requirement

The level of means required by States Parties to bring in a migrant worker’s family or certain
family members should not be so restrictive as to prevent any family reunion.?®" Social benefits
shall not be excluded from the calculation of the income of a migrant worker who has applied for
family reunion.?2

v. Language and/or integration tests

States may take measures to encourage the integration of migrant workers and their family
members, such measures being important in promoting economic and social cohesion.?5?

However, requirements that family members pass language and/or integration tests or complete

compulsory courses, whether imposed prior to or after entry to the State, may impede rather than

facilitate family reunion.?* They are therefore contrary to Article 1986 of the Charter where they:

- have the potential effect of denying entry or the right to remain to family members of a migrant
worker, or

- otherwise deprive the right guaranteed under Article 1986 of its substance, for example by
imposing prohibitive fees, or by failing to consider specific individual circumstances such as
age, level of education or family or work commitments.255

Independent right to stay

Even where the requirements for the expulsion of a migrant worker are met under Article 1988,
the members of the worker’s family who are in the territory of the receiving State should not be
deported as consequence of the migrant worker’s expulsion.25

The right to family reunion provided for in Article 19§6 must be regarded as conferring on each of

its beneficiaries a personal right of residence distinct from the original right held by the migrant
worker.7

The conformity of the expulsion of family members of a migrant worker with the Charter is
assessed under Article 19§6.25¢

Remedies
Restrictions on the exercise of the right to family reunion should be subject to an effective
mechanism of appeal or review, which provides an opportunity for consideration of the individual

merits of the case consistent with the principles of proportionality and reasonableness.2%

Opinion of the ECSR

The ECSR recalls that in the context of the examination of Article 1986, it assesses the proportion
of children aged 18 to 21 refused family reunion. A high proportion of children aged 18 to 21
refused family reunion leads to a finding of non-conformity with Article 1986 in this respect.

251 Conclusions XVII-1 (2004), The Netherlands

252 Conclusions 2011, Statement of Interpretation on Article 1986

253 Conclusions 2015, Statement of Interpretation on Article 1986 — language and integration tests
254 Conclusions 2015, Statement of Interpretation on Article 1986 — language and integration tests
255 Conclusions 2015, Statement of Interpretation on Article 1986 — language and integration tests
256 Conclusions XVI-1 (2002), The Netherlands, Article 1988

257 Conclusions XVI-1 (2002), The Netherlands, Article 1988

258 Conclusions 2015, Statement of interpretation on Article 1986 and 1988

259 Conclusions 2015, Statement of interpretation on Article 1986 — housing requirements
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While the report provides information on the grounds that entry into the country, including for the
purpose of family reunion, might be denied, it does not offer concrete information on the number
and proportion of children refused family reunion. The ECSR, therefore, reiterates its request for
updated information on refusals. This information is essential in assessing whether the situation is
compatible with Article 19§6.

Article 19§9 — The right of migrant workers and their families to protection and assistance
With a view to ensuring the effective exercise of the right of migrant workers and their
families to protection and assistance in the territory of any other Party, the Parties

undertake:

9. to permit, within legal limits, the transfer of such parts of the earnings and savings of
such workers as they may desire.

Situation in Romania

The ECSR notes that the situation has remained unchanged since its previous examination of
non-accepted provisions. In line with the National Bank of Romania Regulation No. 4/2005 on the
foreign exchange regime, there are no restrictions on the transfer of funds by migrants. According
to Article 2 of the Regulation, transactions are performed freely and without restrictions between
residents and non-residents, in foreign currency and Romanian currency (RON).

Non-residents may open and hold accounts in foreign currency and in Romanian currency (RON)
with credit institutions and may repatriate and transfer financial assets held. (For more detailed
information, see the 2024 National Report on the Non-Accepted Provisions of the Revised
European Social Charter provided by Romania)

ECSR interpretation (DIGEST)

This provision obliges States Parties not to place excessive restrictions on the right of migrants to
transfer earnings and savings, either during their stay or when they leave their host country.2®° The
right to transfer earnings and savings includes the right to transfer movable property (including
money).2!

Opinion of the ECSR

The ECSR considers that there are no major obstacles for the ratification of Article 19§9 and
invites Romanian authorities to accept this provision without delay.

Article 19§10 — The right of migrant workers and their families to protection and assistance
With a view to ensuring the effective exercise of the right of migrant workers and their
families to protection and assistance in the territory of any other Party, the Parties

undertake:

10. to extend the protection and assistance provided for in this article to self-employed
migrants insofar as such measures apply.

Situation in Romania

260 Conclusions XllI-1 (1993), Greece
261 Conclusions 2011, Statement of Interpretation on Article 1989
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The report submitted by Romanian authorities provides no information on the situation regarding
Article 19810. (For more detailed information, see the 2024 National Report on the Non-Accepted
Provisions of the Revised European Social Charter provided by Romania)

In its previous examination, the ECSR considered that there were obstacles to the ratification of
Article 19§10 by Romania, because the right to carry out activities as self-employed persons was
limited to nationals of EU/EEA countries and Swiss nationals, and did not extend to nationals of
all States Parties to the Charter. (For more detailed information, see the 2020 Report on the non-
accepted provisions of the European Social Charter)

ECSR interpretation (DIGEST)

Under this provision, States Parties must extend the rights provided for in paragraphs 1 to 9, 11
and 12 to self-employed migrant workers and their families.262

States Parties must ensure that there is no unjustified treatment which amounts to discrimination,
in law or in practice between wage-earners and self-employed migrants.?* In addition equal
treatment between self-employed migrants and self-employed nationals must be guaranteed in
the areas covered by this provision.?*

A finding of non-conformity with regard to any of the other paragraphs of Article 19 ordinarily leads
to a finding of non-conformity under Article 19§10, because the same grounds for non-conformity
also apply to self-employed workers.?®> Such finding of non-conformity prevents discrimination or
difference in treatment.2%¢

Opinion of the ECSR

Since Romanian authorities do not report any new information that would suggest that the
obstacles identified in the previous examination have been addressed, the ECSR is unable to
consider that the situation is compatible with Article 19§10.

Article 19§11 — The right of migrant workers and their families to protection and assistance
With a view to ensuring the effective exercise of the right of migrant workers and their
families to protection and assistance in the territory of any other Party, the Parties
undertake:

11. to promote and facilitate the teaching of the national language of the receiving state or,
if there are several, one of these languages, to migrant workers and members of their
families;

Situation in Romania

The report submitted by Romanian authorities cites a series of legal sources adopted in 2022 on
the organization and provision of teaching of Romanian as a foreign language:

- Order No. 5807/2022 ‘for approval of the Special Methodology for attesting pre-university
studies for foreign students who have obtained international protection in Romania and who
lack official study documentation or who, for other reasons, do not fall under the current legal

262 Conclusions | (1969), Norway

263 Conclusions 2002, France

264 Conclusions XVIII-1 (2006) Luxembourg
265 Conclusions 2019, Albania

266 Conclusions 2019, Albania 2012
Conclusions 2002, France
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provisions regarding the recognition and attestation of foreign pupils’ studies in Romania in
order to facilitate their access to the labour market or to pursue their education’.

- Order No. 6127/2022 ‘for the approval of the Methodology on education and the organization
and conduct of the Romanian language initiation course for the minors who have acquired an
international protection form or the right to reside in Romania, as well as for the minor citizens
of the member states of the European Union and the European Economic Area and of the
Swiss Confederation’ and its Annexes (Annex 1 to the Order No. 6127/2022 and Annex 2 to
the Order No. 6127/2022)

- Order No. 6129/2022 ‘for the approval of the Methodology on the organization and conduct of
the initiation course in Romanian language for adult foreigners who have acquired a form of
international protection or a right of residence in Romania, as well as for the citizens of the
Member States of the European Union and the European Economic Area, and for the
nationals of the Swiss Confederation’ and its Annexes (Annex 1 to the Order No. 6125/2022
and Annex 2 to Order No. 612/2022).

In its previous examination, the ECSR held that there were obstacles to the ratification of Article
19§11 by Romanian authorities, because of fees imposed for Romanian language courses.

The report states that in the context of vocational training programmes, provided under Law No.
76/2002 on the unemployment insurance system and employment stimulation, employment
agencies periodically provide free Romanian language courses to Ukrainian refugees who reside
in Romania. (For more detailed information, see the 2024 National Report on the Non-Accepted
Provisions of the Revised European Social Charter provided by Romania)

ECSR interpretation (DIGEST)

Under this provision, States Parties should promote and facilitate the teaching of the national
language to children of school age, as well as to the migrants themselves and to members of
their families who are no longer of school age.

The teaching of the national language of the receiving state is the main means by which migrants
and their families can integrate into normal employment and society at large.%” A requirement to
pay substantial fees is not in conformity with the Charter: States Parties are required to provide
national language classes free of charge, otherwise for many migrants such classes would not be
accessible.8

Teaching the language of the host country to primary and secondary school students throughout
the school curriculum is not enough to satisfy the obligations laid down by Article 19§11.2%° States
Parties must make special efforts to set up additional assistance for children of immigrants who
have not attended primary school right from the beginning and who therefore lag behind their
fellow students who are nationals of the country.2©

States Parties shall encourage the teaching of the national language in the workplace, in the
voluntary sector or in public establishments such as universities.?’* Such services shall be free of
charge so as not to exacerbate the disadvantaged position of migrant workers in the labour
market.?72

267 Conclusions 2002, France
268 Conclusions 2011, Norway
269 Conclusions 2002, France
270 Conclusions 2002, France
271 Conclusions 2002, France
212 Conclusions 2002, France
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Opinion of the ECSR

It is not established by the information submitted by Romanian authorities that the previously
identified obstacles relating to fees for Romanian language courses have been addressed and
the ECSR is therefore unable to consider that the situation is compatible with Article 19§11.

Article 19§12 — The right of migrant workers and their families to protection and assistance
With a view to ensuring the effective exercise of the right of migrant workers and their
families to protection and assistance in the territory of any other Party, the Parties

undertake:

12. to promote and facilitate, as far as practicable, the teaching of the migrant worker’s
mother tongue to the children of the migrant worker.

Situation in Romania

The report provides no information regarding the situation under Article 19§12. The ECSR notes
from its previous report that, according to the Law No. 1/2011 on national education, education in
Romania is carried out in Romanian, as well as in the languages of national minorities and
international languages (Article 10).

Any Romanian citizen or citizen of the EU or Swiss Confederation may enrol and study,
irrespective of their mother tongue and of the language in which they have previously studied, in
all forms of education in the Romanian language, in the languages of the national minorities, or in
international languages (Article 45 (1)). (For more detailed information, see the 2020 Report on
the non-accepted provisions of the European Social Charter)

ECSR interpretation (DIGEST)

States Parties should promote and facilitate the teaching of the languages most represented
among the migrants present on their territories within their school systems or in other contexts
such as voluntary associations or non-governmental organisations.?”

For a comprehensive assessment of the situation under this provision, the ECSR takes into
consideration, in particular, the following detailed information:

« statistics on major migrant groups,?7

. whether any measures or projects have been put in place in the framework of the school
system or other structures to provide education of migrants’ mother tongue,?7s

. whether the children of migrants have access to multilingual education and on what basis;
what steps that government has taken to facilitate the access of migrants’ children to these
schools,?7®

. whether any non-governmental organisations or other bodies, such as local associations,
cultural centres or private initiatives that teach migrant workers’ children the language of their
country of origin, and whether they receive support.2’”

Opinion of the ECSR

In its previous examination the ECSR held that there were no major obstacles to the ratification of
Article 19§12 by Romania and invited the state authorities to accept the provision. There is no
information suggesting that the situation has changed since the previous examination. The ECSR,

273 Conclusions 2002, Italy; Conclusions 2011, Armenia; Conclusions 2011, Statement of Interpretation on Article 19§12
274 Conclusions 2019, Albania
275 Conclusions 2019, Albania
276 Conclusions 2019, Albania
217 Conclusions 2019, Albania
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therefore, reiterates its opinion and again invites the authorities to accept this provision without
delay.

Article 22 — The right to take part in the determination and improvement of the working
conditions and working environment

With a view to ensuring the effective exercise of the right of workers to take part in the
determination and improvement of the working conditions and working environment in the
undertaking, the Parties undertake to adopt or encourage measures enabling workers or
their representatives, in accordance with national legislation and practice, to contribute:

a) to the determination and the improvement of the working conditions, work
organisation and working environment;
b) to the protection of health and safety within the undertaking;

c) to the organisation of social and socio-cultural services and facilities within the
undertaking;

d) to the supervision of the observance of regulations on these matters.

Appendix (Articles 21 and 22):

1. For the purpose of the application of these articles, the term “workers”
representatives” means persons who are recognised as such under national
legislation or practice.

2. The terms “national legislation and practice” embrace as the case may be, in
addition to laws and regulations, collective agreements, other agreements between
employers and workers’ representatives, customs as well as relevant case law.

3. For the purpose of the application of these articles, the term “undertaking” is
understood as referring to a set of tangible and intangible components, with or
without legal personality, formed to produce goods or services for financial gain
and with power to determine its own market policy.

4. It is understood that religious communities and their institutions may be excluded
from the application of these articles, even if these institutions are “undertakings”
within the meaning of paragraph 3. Establishments pursuing activities which are
inspired by certain ideals or guided by certain moral concepts, ideals and concepts
which are protected by national legislation, may be excluded from the application
of these articles to such an extent as is necessary to protect the orientation of the
undertaking.

5. It is understood that where in a state the rights set out in these articles are
exercised in the various establishments of the undertaking, the Party concerned is
to be considered as fulfilling the obligations deriving from these provisions.

6. The Parties may exclude from the field of application of these articles, those
undertakings employing less than a certain number of workers, to be determined
by national legislation or practice.?’

Appendlx (Article 22):
This provision affects neither the powers and obligations of states as regards the
adoption of health and safety regulations for workplaces, nor the powers and
responsibilities of bodies in charge of monitoring their application.

2. The terms « social and socio-cultural services and facilities » are understood as
referring to the social and/or cultural facilities for workers provided by some
undertakings such as welfare assistance, sports fields, rooms for nursing mothers,
libraries, children’s holiday camps, etc.?”®

Situation in Romania

278 Appendix to the European Social Charter (Revised) — European Treaty Series - No. 163
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The report submitted by Romania reiterates information on information and consultation already
captured in the ECSR’s previous report (For more detailed information, see the 2020 Report on
the non-accepted provisions of the European Social Charter).

During the reference period, Romania adopted Law No. 367/2022 on social dialogue, with
subsequent amendments and additions. This law stipulates the obligation of collective bargaining
in units with more than 10 workers, on any topic of interest to the parties (Article 97).

In line with the new law, employers invite the representative union to participate in the board of
directors or another body similar to it, including in the case of public administration, to discuss
issues of professional, economic and social interest (Article 30). The same law provides for the
possibility for trade unions to offer members socio-cultural services.

Social services and socio-cultural facilities are not mandatory conditions in the framework of
employee information and consultation and/or collective bargaining. The law of social dialogue
gives unions the right and possibility to organize socio-cultural services, but this is an
independent decision in accordance with the union statute and only concerns union members.

Sanctions are provided in case of non-compliance with the legal obligations on information and
consultation (Article 9 of Law No. 467/2006) and/or for the violation of trade union rights and/or
the refusal to start collective bargaining at unit level [Article 175 of Law No. 367/2022 (1000-
25,000 lei) (30,000-50,000, respectively 15,000-20,000 lei)].

According to the report submitted by Romania, complaints can be addressed to the Labor
Inspectorate, the National Council for Combating Discrimination and the courts, while amicable
ways of resolving individual and collective labour conflicts are also provided (Independent
mediation, conciliation of collective conflicts through labour inspectorates, mediation and
arbitration).

ECSR interpretation (DIGEST)

The workers’ right to take part in the determination and improvement of the working conditions
and working environment implies that workers may contribute, to a certain extent, to the
employer’s decision-making process.?° The great majority of workers (at least 80 %) must be
granted a right to participate in the determination and improvement of the working conditions and
working environment within the undertaking.?®' This provision applies to all undertakings, whether
private or public.282

Even though Article 22 may apply to workers in state-owned enterprises, public employees are as
a whole not covered by this provision.2 |t follows that the right of police staff to participation in
the determination and improvement of their working conditions and working environment does not
fall within the scope of application of Article 22 of the revised Charter.2s

States Parties may exclude from the scope of this provision those undertakings employing less
than a certain number of workers, to be determined by national legislation or practice and
tendency undertakings.2®

Protection of health and safety

280 Conclusions 2005, Estonia

281 Conclusions 2007, Italy

282 Conclusions 2018, Latvia

283 Fyropean Council of Police Trade Unions (CESP) v. Portugal, Complaint No. 60/2010, decision on the merits of 17
October 2011, §36

284 Furopean Council of Police Trade Unions (CESP) v. Portugal, Complaint No. 60/2010, decision on the merits of 17
October 2011, §36

285 Conclusions 2018, Latvia; see also Conclusions 2005, Estonia
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Workers and/or their representatives (trade unions, worker’s delegates, health and safety
representatives, works councils) must be granted an effective right to participate in the decision-
making process and the supervision of the observance of regulations regarding the protection of
health and safety within the undertaking.?®

The practical means of informing and consulting employers’ and workers’ organisations about
labour inspectorate activities is examined under Article 22 of the revised Charter.

The organisation of social and socio-cultural services and facilities

The right to take part in the organisation of social and socio-cultural services and facilities only
applies in undertakings where such services and facilities are planned or have already been
established.2#7

Article 22 of the Charter does not require that employers offer social and socio-cultural services
and facilities to their employees but requires that workers may participate in their organisation,
where such services and facilities have been established. 28

Enforcement

Workers must have legal remedies when these rights are not respected.?®® There must also be
sanctions for employers which fail to fulfil their obligations under this Article.2%

Opinion of the ECSR

The ECSR recalls that Article 22 of the Charter does not require that employers offer social and
socio-cultural services and facilities to their employees, but it requires that workers may
participate in their organisation, where such services and facilities have been established.

In light of this, the exclusion of social services and socio-cultural facilities as a mandatory element
in the new framework of information and consultation cannot be regarded as compatible with
Article 22.

Article 23 — The rights of elderly persons to social protection

With a view to ensuring the effective exercise of the right of elderly persons to social
protection, the Parties undertake to adopt or encourage, either directly or in co-operation
with public or private organisations, appropriate measures designed in particular:
- to enable elderly persons to remain full members of society for as long as possible, by
means of:
a adequate resources enabling them to lead a decent life and play an active part in
public, social and cultural life;
b provision of information about services and facilities available for elderly persons
and their opportunities to make use of them;
- to enable elderly persons to choose their life-style freely and to lead independent lives
in their familiar surroundings for as long as they wish and are able, by means of:
a. provision of housing suited to their needs and their state of health or of
adequate support for adapting their housing;
b. the health care and the services necessitated by their state;

286 Conclusions 2018, Latvia

287 Conclusions 2018, Latvia

288 Conclusions 2018, Latvia; Conclusions 2007, ltaly; Conclusions 2007, Armenia
289 Conclusions 2003, Bulgaria

290 Conclusions 2003, Bulgaria, Slovenia
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- to guarantee elderly persons living in institutions appropriate support, while respecting
their privacy, and participation in decisions concerning living conditions in the
institution.

Appendix: For the purpose of the application of this paragraph, the term « for as long as

possible » refers to the elderly person’s physical, psychological and intellectual

capacities.?®

Situation in Romania

Much of the information regarding the legal framework applicable to the protection of the elderly
has been considered in the previous examination of non-accepted provisions and is reflected in
the ECSR’s previous report. (For more detailed information, see the 2020 Report on the non-
accepted provisions of the European Social Charter and the 2024 National Report on the Non-
Accepted Provisions of the Revised European Social Charter provided by Romania)

With regard to developments during the reference period, the ECSR notes the adoption of the
National Strategy on Long-Term Care and Active Ageing for the period 2023-2030, which aims to
provide guidelines and concrete actions to improve care for older people and promote active and
healthy ageing in Romania (G.D. No. 1492/2022).

The ECSR also notes the updating of the medical services packages and the adaptation of the
service packages (Annex no. 1 to G.D. No. 521/2023, with subsequent amendments and
additions). It also notes the implementation of the minimum inclusion income programme, in the
context of the National Recovery and Resilience Plan and the measures granted for vulnerable
customers in the energy system (Law No. 226/2021). (For more detailed information, see the
2024 National Report on the Non-Accepted Provisions of the Revised European Social Charter
provided by Romania)

In its previous report on non-accepted provisions, the ECSR considered that the situation in
practice is of particular importance in order to assess the extent to which the effective exercise of
the right of elderly persons to social protection is ensured. The ECSR also invited the
Government to ensure that there is a system for monitoring the quality of services provided to the
elderly persons and a procedure for complaining about the standard of services or about the
treatment and care in institutions.

The report submitted by Romanian authorities does not provide information on these points, nor
on the outcomes for the situation in practice of previous measures, like the National Strategy for
promoting active aging and elderly protection for the period 2015-2020. (For more detailed
information, see the 2020 Report on the non-accepted provisions of the European Social Charter)

ECSR interpretation (DIGEST)

Article 23 of the Charter is the first human rights treaty provision to specifically protect the rights
of older persons.22 The measures envisaged by this provision, by their objectives as much as by
the means of implementing them, point towards a new and progressive notion of what life should
be for older persons, obliging States Parties to devise and carry out coherent actions in the
different areas covered.?®

One of the primary objectives of Article 23 is to enable older persons to remain full members of
society. The expression “full members” means that older persons must suffer no ostracism on

291 Appendix to the European Social Charter (Revised), European Treaty Series - No. 163
292 Conclusions XllI-3 (1995), Statement of Interpretation on Article 4 of the Additional Protocol (Article 23)
293 Conclusions XllI-3 (1995), Statement of Interpretation on Article 4 of the Additional Protocol (Article 23)
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account of their age.?** The right to take part in society’s various fields of activity should be
granted to everyone active or retired, living in an institution or not.

The Covid-19 crisis has exposed examples of a lack of equal treatment of older persons, such as
in medical care where rationing of scarce resources (e.g. ventilators) has sometimes been based
on stereotyped perceptions of vulnerability and decline in old age.?%

Too much space was allowed for implicit judgments about the ‘quality of life’ or ‘worth’ of lives of
older persons when setting the boundaries for such triage policies.?” Equal treatment calls for an
approach based on the equal recognition of the value of older persons’ lives.2%

Article 23 overlaps with other provisions of the Charter which protect older persons as members
of the general population, such as Article 11 (Right to protection of health),?*® Article 12 (Right to
social security),’® Article 13 (Right to social and medical assistance) and Article 30 (Right to
protection against poverty and social exclusion).3°’

Article 23 requires States Parties to make focused and planned provision in accordance with the
specific needs of older persons. The focus of Article 23 is on social protection of older persons
outside the employment field.3?

Questions of age discrimination in employment are primarily examined under Articles 1§2 (non-
discrimination in employment) and 24 (right to protection in cases of termination of employment)
of the Charter.3 Non-discrimination legislation should exist at least in certain domains protecting
persons against discrimination on grounds of age.3*

Legislative framework

Article 23 requires States Parties to combat age discrimination in a range of areas beyond
employment, namely in access to goods, facilities and services.?® Pervasive age discrimination
persists in many areas of society throughout Europe, including healthcare, education, services
such as insurance and banking products, participation in policy making/civil dialogue, allocation of
resources and facilities.3%

Therefore, an adequate legal framework is a fundamental measure to combat age discrimination
in these areas.’”” Article 23 must be fully respected during the Covid-19 crisis.®® Article 23
requires the States Parties to make sure that they have appropriate legislation to, firstly, combat
age discrimination outside employment and to, secondly, provide for a procedure of assisted
decision making.3%®

294 Fellesforbundet for Sjgfolk (FFFS) v. Norway, Complaint No. 74/2011, decision on the merits of 2 July 2013, §116
295 Fellesforbundet for Sjafolk (FFFS) v. Norway, Complaint No. 74/2011, decision on the merits of 2 July 2013, §116,
citing Conclusions XIlII-5, Finland

296 Statement on Covid-19 and social rights adopted on 24 March 2021
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Legislation allowing practices leading to a part of the older population being denied access to
informal care allowances or other alternative support constitutes a violation of Article 23.3' Older
persons at times may have reduced capacity-making powers or no such powers or capacity at
all.3"

Therefore, there should be a national legal framework related to assisted decision making for
older persons guaranteeing their right to make decisions for themselves.?'? This means that older
persons cannot be assumed to be incapable of making their own decision just because they have
a particular medical condition or disability, or lack legal capacity.3'®

An older person’s capacity to make a particular decision should be established in relation to the
nature of the decision, its purpose and the state of health of the elderly person at the time of
making it.>"

Older persons may need assistance to express their will and preferences, therefore all possible
ways of communicating, including words, pictures and signs, should be used before concluding
that they cannot make the particular decision on their own.3's

In this connection, the national legal framework must provide appropriate safeguards to prevent
the arbitrary deprivation of autonomous decision making by older persons, including in instances
of reduced decision-making capacity.®'® It must be ensured that any person acting on behalf of
older persons interferes to the least possible degree with their wishes and rights.3'”

Article 23 also requires States Parties to take appropriate measures against the abuse of older
persons.'® Abuse can take various forms: physical, psychological or emotional, sexual, financial
or simply reflect intentional or unintentional neglect.®’® States Parties must therefore take
measures to evaluate the extent of the problem, to raise awareness on the need to eradicate
abuse and neglect of older persons, and to adopt legislative or other measures.32°

- to enable elderly persons to remain full members of society for as long as possible, by

means of:

a. adequate resources enabling them to lead a decent life and play an active part in public,
social and cultural life;

The primary focus of the right to adequate resources is on pensions. Pensions and other state
benefits must be sufficient in order to allow older persons to lead a ‘decent life’ and play an active
part in public, social and cultural life.32!

However when assessing the adequacy of resources of older persons under Article 23, all social
protection measures guaranteed to older persons and aimed at maintaining an income level
allowing them to lead a decent life and participate actively in public, social and cultural life are
taken into account.’®
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In particular, pensions, contributory or non-contributory, and other complementary cash benefits
available to older persons are examined.*?® These resources are then compared with the median
equivalised income.’* The ECSR also takes into consideration relevant indicators relating to at-
risk-of-poverty rates for persons aged 65 and over.3?

b. provision of information about services and facilities available for elderly persons and
their opportunities to make use of them;

Although Article 23 only refers to the provision of information about services and facilities,
paragraph 1b presupposes the existence of services and facilities.?® Therefore, it is not only
information relating to the provision of information about these services and facilities that is
examined but also the services and facilities themselves.??

In doing so, the ECSR examines the existence, extent and cost of home help services;
community-based services; specialised day care provision for persons with dementia and related
illnesses; and services such as information, training and respite care for families caring for elderly
persons, in particular, highly dependent persons; as well as cultural leisure and educational
facilities available to older persons.32¢

Furthermore, States Parties must have a system for monitoring the quality of services and a
procedure for complaining about the standard of services.??® Insufficient regulation of fees for
service housing and service housing with 24-hour assistance may amount to a violation of Article
23_330

- to enable elderly persons to choose their lifestyle freely and to lead independent lives in
their familiar surroundings for as long as they wish and are able, by means of:

a. provision of housing suited to their needs and their state of health or of adequate
support for adapting their housing;

The needs of older persons must be taken into account in national or local housing policies. 33
The supply of adequate housing for older persons must be sufficient.?*2 Policies should help older
persons to remain in their own homes for as long as possible through the provision of
sheltered/supported housing and assistance for the adaptation of homes.33?

The improvement of housing conditions of older persons requires considerable public funding as
the average older person usually cannot afford the costs of modernisation of their apartment or
purchasing a new apartment of higher standard.3** Improvement of housing conditions by moving
elsewhere is often not a viable option in that it uproots the older person from their “natural”
environment.33®

b. the health care and the services necessitated by their state;
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In the context of the right to adequate health care for older persons Article 23 requires that health
care programmes and services (in particular primary health care services including domiciliary
nursing/health care services) specifically aimed at the elderly must exist, together with guidelines
on healthcare for older persons.33¢

In addition, there should be mental health programmes for any psychological problems in respect
of older persons, and adequate palliative care services.®’

- to guarantee elderly persons living in institutions appropriate support, while respecting
their privacy, and participation in decisions concerning living conditions in their
institution.

The final part of Article 23 deals with the rights of older persons living in institutions. In this
context, it provides that the following rights must be guaranteed: the right to appropriate care and
adequate services, the right to privacy, the right to personal dignity, the right to participate in
decisions concerning the living conditions in the institution, the protection of property, the right to
maintain personal contact with persons close to the older person, and the right to complain about
treatment and care in institutions.33®

There should be a sufficient supply of institutional facilities for older persons (public or private),
care in such institutions should be affordable and assistance must be available to cover the cost.
All institutions should be licensed, and subject to an independent inspection body.33°

Older persons of foreign origin in institutional care who unable to communicate in the national
language must benefit from measures ensuring that they can express themselves, communicate
and be consulted in an appropriate manner.34

Due to the specific Covid-19 related risks and needs in nursing homes, States Parties must
urgently allocate sufficient additional financial means towards them, organise and resource
necessary personal protective equipment and ensure that nursing homes have at their disposal
sufficient additional qualified staff in terms of qualified health and social workers and other staff in
order to be able to adequately respond to Covid-19 and to ensure that the above mentioned rights
of older people in nursing homes are fully respected.3*

Older persons and their organisations must be consulted on policies and measures that concern
them directly, including on ad hoc measures taken with regard to the current crisis.3*2 Planning for
the recovery after the pandemic must take into account the views and specific needs of older
persons and be firmly based on the evidence and experience gathered in the pandemic so far.343

Issues such as the requirements of staff qualifications, staff training and the wage levels of staff,
compulsory placement, social and cultural amenities and the use of physical restraints and
sedatives are also examined under this provision.3+

Opinion of the ECSR

The ECSR reiterates its previous request for information on the situation in practice. It also
reiterates its invitation to Romanian authorities to ensure a system for monitoring the quality of
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services provided to the elderly and a procedure for complaining about the standard of services or
about the treatment and care in institutions. In the meantime, it considers that the situation is not
entirely compatible with Article 23 of the Charter.

Article 26§1 — The right to dignity at work

With a view to ensuring the effective exercise of the right of all workers to protection of
their dignity at work, the Parties undertake:

1. in consultation with employers’ and workers’ organisations, to promote awareness,
information and prevention of sexual harassment in the workplace or in relation to work
and to take all appropriate measures to protect workers from such conduct.

Appendix: It is understood that this article does not require that legislation be enacted by
the Parties.’*

Situation in Romania

The ECSR notes from the written information submitted by Romania that protection from sexual
harassment is envisaged in various legal sources. Sexual harassment constitutes a criminal
offence (Article 223 Criminal Code). In addition, Law No. 202/2002 on equal opportunities and
treatment between women and men provides the definition of sexual harassment (Article 11) and
prohibits sexual harassment and all forms of gender-based discrimination (Article 6).

Further, G.D. No. 970/2023 ‘for the approval of the methodology on preventing and combating
harassment on the basis of sex’, frames intervention measures to prevent and combat moral
harassment at work and mainstream the principle of gender equality in public policies. Last,
during the reference period, Romania ratified ILO Convention No. 190 on the elimination of
violence and harassment in the world of work (Law No. 69/2024). (For more detailed information,
see the 2024 National Report on the Non-Accepted Provisions of the Revised European Social
Charter provided by Romania)

While Romanian authorities inform the ECSR of remedies and the shift of the burden of proof in
cases of moral harassment (see Article 26§2), it is unclear whether the same remedies and rules
apply to cases of sexual harassment. In addition, written information includes the number of
decisions issued by the National Council for Combating Discrimination, but it is unclear whether
these include, besides cases of moral harassment, also cases of sexual harassment.

ECSR interpretation (DIGEST)

Sexual harassment is not necessarily a form of discrimination based on gender but always
qualifies as a breach of equal treatment manifested mainly by an insistent preferential or
retaliatory attitude, directed towards one or more persons, or by an insistent attitude of other
nature, which may undermine those persons’ dignity or harm their career.34

Irrespective of admitted or perceived grounds, harassment creating a hostile working environment
shall be prohibited and repressed in the same way as acts of discrimination, independently from
the fact that not all harassment behaviours are acts of discrimination, except when this is
explicitly presumed by law.3#

The Appendix to Article 26§1 specifies that States Parties have no obligation to enact legislation
relating specifically to harassment, provided that the legal framework, as interpreted by the
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relevant national authorities ensures an effective protection in law and in practice against
harassment in the workplace or in relation to work.3

The effectiveness of legal protection against sexual harassment depends on how the domestic
courts interpret the law as it stands.34°

Prevention

Article 26§81 requires States Parties to take appropriate preventive measures (information,
awareness raising and prevention campaigns in the workplace or in relation to work) against
sexual harassment.?®° In particular, they should inform workers about the nature of the behaviour
in question and the available remedies.?*

Social partners should be consulted on measures to promote awareness, knowledge and
prevention measures vis-a-vis sexual harassment in the workplace.32

Liability of employers and remedies

There is no need for a State’s legislation to make express reference to harassment where that
State’s law encompasses measures making it possible to afford employees effective protection
against the various forms of discrimination.3

This protection must include the right to appeal to an independent body in the event of
harassment, the right to obtain adequate compensation and the right not to be retaliated against
for upholding these rights.35

Employers may be held liable towards persons working for them who are not their employees,
such as subcontractors, self-employed persons, customers and visitors, and who have suffered
sexual harassment committed on their business premises or by employees answerable to
them.3%®

The situation is not in conformity with Article 26§81 of the Charter where it has not been
established that, in relation to the employer’s responsibility, there are sufficient and effective
remedies against sexual harassment in relation to work.35¢

Burden of proof

Under civil law, effective protection of employees requires a shift in the burden of proof, making it
possible for a court to find in favour of the victim on the basis of sufficient prima facie evidence and
the personal conviction of the judge or judges.3?” The situation will not be in conformity with Article
2681 of the Charter where there is no shift in the burden of proof in sexual harassment cases.3s#

Damages
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Victims of sexual harassment must have effective judicial remedies to seek reparation for
pecuniary and non-pecuniary damage.*°® These remedies must, in particular, allow for appropriate
compensation of a sufficient amount to make good the victim’s pecuniary and non-pecuniary
damage and act as a deterrent to the employer.3¢

In addition, the right to reinstatement should be guaranteed to employees who have been unfairly
dismissed or have been pressured to resign due to the unfriendly environment determined by the
sexual harassment.3¢

A lack of appropriate and effective redress (compensation and reinstatement) in cases of sexual
harassment is not in conformity with Article 26§1.3¢2
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Opinion of the ECSR

The ECSR asks the Romanian authorities whether remedies, sanctions and the shift of the
burden of proof, that apply in cases of moral harassment, apply also in cases of sexual
harassment.

Like in its previous examination of the non-accepted provisions, the ECSR also asks for updated
information on the implementation of the legislation, in particular on the case law of the courts and
the National Council for Combating Discrimination with regard to sexual harassment in the
workplace or in relation to work.

This information is necessary to be able to assess whether the situation is compatible with Article
268§1.

Article 26§2 — The right to dignity at work

With a view to ensuring the effective exercise of the right of all workers to protection of
their dignity at work, the Parties undertake:

2. in consultation with employers’ and workers’ organisations to promote awareness,
information and prevention of recurrent reprehensible or distinctly negative and offensive
actions directed against individual workers in the workplace or in relation to work and to
take all appropriate measures to protect workers from such conduct.

Appendix: It is understood that this article does not require that legislation be enacted by
the Parties.’® It is understood that paragraph 2 does not cover sexual harassment.3%

Situation in Romania

The ECSR notes that, during the reference period, Romania ratified ILO Convention no. 190 on
the elimination of violence and harassment in the world of work (Law No. 69/2024). In 2020, Law
No. 167/2020 was adopted, introducing changes to G.O. No. 137/2000 ‘on the prevention and
sanctioning of all forms of discrimination defines harassment’.

Following these amendments, moral harassment in the workplace includes behaviours that lead
to the deterioration of working conditions by injuring the rights or dignity of an employee, by
affecting their physical or mental health or by compromising their professional future. Behaviours
that constitute moral harassment may be expressed in the form hostile or unwanted conduct;
verbal comments; actions or gestures. Stress and physical exhaustion fall under the scope of
moral harassment at the workplace.

Victims of moral harassment have the right to lodge a complaint before the National Council for
Combating Discrimination (NCCD) and before courts. In cases that are heard before courts, the
NCCD issues advisory opinions, that are not binding for judges. In response to complaints before
NCCD, where an act of discrimination is established, the latter can apply financial sanctions.

Where the perpetrator is an employee, their employer might be sanctioned when failing to fulfil
their obligations. NCCD also has the competence to order an employer to stop acts of
harassment and to oblige them to pay the amount necessary for psychological counseling, if
necessary.

Failure by the employer to comply with the measures ordered also constitutes a contravention
and is sanctioned. In cases of remedies exercised before courts, the latter can, among others,
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award compensation in an amount equal to the equivalent of the wages lost as well as
compensation for moral damage and financial coverage of fees for counselling.

In addition, courts can order the reinstatement of the employee. Laws also provide for protection
from retaliation in case of an employee exercising remedies for moral harassment, as well as for
the shift of the burden of proof (art. 2 of the G.O. No. 137/2000). (For more detailed information,
see the 2024 National Report on the Non-Accepted Provisions of the Revised European Social
Charter provided by Romania)

In response to the ECSR’s previous question regarding the implementation of legislation in
practice, Romanian authorities report that between 2017-2023, NCCD ordered warnings in 48
cases and fines in 55 cases. The report does not specify whether these cases concerned moral
harassment or both moral and sexual harassment. On this point, the ECSR reiterates the request
for updated information on case law relevant to Article 2682.

ECSR interpretation (DIGEST)

Article 2682 of the Charter establishes a right to protection of human dignity against harassment
creating a hostile working environment related to a specific characteristic of a person.3* States
Parties are required to take all necessary preventive and compensatory measures to protect
individual workers against recurrent reprehensible or distinctly negative and offensive actions
directed against them at the workplace or in relation to their work, since these acts constitute
humiliating behaviour.3%

Irrespective of admitted or perceived grounds, harassment creating a hostile working environment
characterized by the adoption towards one or more persons of persistent behaviours which may
undermine their dignity or harm their career shall be prohibited and repressed in the same way as
acts of discrimination.’” Harassment should be prohibited and repressed even when the
harassing behaviour does not amount to discrimination.s6®

The Appendix to Article 26§82 specifies that States Parties have no obligation to enact legislation
relating specifically to harassment.?®® However, States Parties to the revised Charter having
accepted Article 26§82 shall ensure an adequate legal protection of employees against distinctly
negative and offensive actions or conduct at work.3°

This protection shall include the right to challenge the offensive behaviour before an independent
body, the right to obtain adequate compensation and the right not to be discriminated for having
pursued the respect of these rights.3”!

Prevention

As far as awareness raising is concerned, the requirements are the same as under Article 26§1.372
Article 26§2 imposes positive obligations on States Parties to take appropriate preventive
measures (information, awareness-raising and prevention campaigns in the workplace or in
relation to work) in order to combat moral harassment, in particular in situations where
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harassment is likely to occur.?” In particular, they should inform workers about the nature of the
behaviour in question and the available remedies.?"

Specific measures to raise awareness about harassment in the workplace may include public
education programmes, campaigns, cooperation with NGO’s and employers’ organisations,
provision of online sources of information on harassment, etc.?”s A failure to take any preventative
action, training or awareness-raising in such situations may amount to a violation of Article
26§2.37

Liability of employers and remedies

It must be possible for employers to be held liable in case of harassment involving employees
under their responsibility, or on premises under their responsibility, when a person not employed
by them (independent contractor, self-employed worker, visitor, client, etc.) is the victim or the
perpetrator.’”

The situation is not in conformity with Article 26§2 of the Charter where employers cannot be held
liable in case of harassment involving employees under their responsibility, or on premises under
their responsibility, when a person not employed by them is the victim or the perpetrator.378

Burden of proof

Under civil law, effective protection of employees requires a shift in the burden of proof, making it
possible for a court to find in favour of the victim on the basis of sufficient prima facie evidence and
the personal conviction of the judge or judges.?™

Damages

Under Article 26§82, victims of harassment must have effective judicial remedies to seek
reparation for pecuniary and non-pecuniary damage.*° These remedies must, in particular, allow
for appropriate compensation of a sufficient amount to make good the victim’s pecuniary and non-
pecuniary damage and act as a deterrent to the employer.3#

In addition, the persons concerned must have a right to be reinstated in their post when they have
been unfairly dismissed or pressured to resign for reasons linked to moral harassment. 382

Opinion of the ECSR

In its previous examination, the ECSR considered that Romania could consider accepting Article
2682, subject to further and updated information of the implementation of legislation in practice
and case law.

The ECSR reiterates its request for updated information on the practical application of the legal
framework, as well as relevant case law, where relevant information provided addressed clearly
and separately moral and sexual harassment. In the meantime, it defers its assessment.
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Article 27§1 — The right of workers with family responsibilities to equal opportunities and
equal treatment

With a view to ensuring the exercise of the right to equality of opportunity and treatment
for men and women workers with family responsibilities and between such workers and
other workers, the Parties undertake:

1 to take appropriate measures:

a. to enable workers with family responsibilities to enter and remain in employment, as
well as to reenter employment after an absence due to those responsibilities, including
measures in the field of vocational guidance and training;

b. to take account of their needs in terms of conditions of employment and social security;
c. to develop or promote services, public or private, in particular child daycare services
and other childcare arrangements.

Situation in Romania

The report provides written information on the framework regulating parental leave and other
measures of protection for employees with family responsibilities. Information on parental leave is
assessed under Article 27§82, that Romania has accepted. The ECSR, therefore, will only
consider information on other types of protection of workers with family responsibilities that fall
under the ambit of Article 27§1.

According to the Labor Code (Law No. 53/2003), employees have the right to request the
suspension of individual labour contracts in order to benefit from parental leave, following
maternity or paternity leave. During parental leave to care for a child under 2 years old (or 3 years
old for children with disabilities), parents are entitled to a child raising benefit, paid from the state
budget.

After parental leave, they are entitled to return to work and to receive a monthly insertion
incentive (back to work bonus) which can be accumulated with their wage. Employees who are
entitled to receive the child raising benefit, but still work, earning professional incomes subject to
income taxation, are also entitled to receive a monthly incentive insertion, under criteria and for a
duration further specified in law.

Further, during parental leave and while their employment contract is suspended, parents who
benefit from the child raising benefit are allowed to gain incomes from work, however, with a
ceiling. (For more detailed information, see the 2024 National Report on the Non-Accepted
Provisions of the Revised European Social Charter provided by Romania)

During parental leave, parents are insured in the social health insurance system, without paying
contributions. The period of parental leave is assimilated to the contribution period in order to
establish: the social health insurance allowances; pension rights in the public system; the rights
within the unemployment insurance system; seniority in work. In addition, parents resuming
employment after parental leave can benefit from free vocational training or professional
reintegration programs.

During the reference period, Romania adopted Law No. 283/2022 ‘for the amendment and
completion of the Labour Code and G.E.O. No. 57/2019 regarding the Administrative Code’. This
law introduced carer’s leave and the right to absence from the workplace in unforeseen
situations.
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Leave for care is provided in case the employee needs to provide care or personal support to a
relative or to a person who lives in the same household as the employee and who needs care or
support as a result of a serious medical problem. Leave for care can be granted for 5 days per
calendar year, but a longer duration can be established through collective agreement or by
special laws.

Leave for unforeseen situations is granted in case of a family emergency caused by illness or
accident, which makes indispensable the immediate presence of the employee. However, the
employee must recover the period of absence (For more detailed information, seethe 2024
National Report on the Non-Accepted Provisions of the Revised European Social Charter
provided by Romania).

The report provides no information concerning Article 27§1(c). The ECSR notes from its
Conclusions 2023, that the situation in Romania regarding childcare facilities had been found to
not be in conformity with the Charter, due to the failure of Romanian authorities to provide
requested information on the adequacy between childcare demand and offer, also in terms of
geographical coverage and ratio of staff to children.3s

ECSR interpretation (DIGEST)

a.to enable workers with family responsibilities to enter and remain in employment, as well
as to re- enter employment after an absence due to those responsibilities, including
measures in the field of vocational guidance and training;

Under Article 278§1a of the Charter, States Parties should provide people with family
responsibilities with equal opportunities in respect of entering, remaining and re-entering
employment since these persons may face difficulties on the labour market due to their family
responsibilities.’8

Therefore, measures need to be taken by States Parties to ensure that workers with family
responsibilities are not discriminated against due to these responsibilities and to assist them to
remain, enter and re-enter the labour market, in particular by means of vocational guidance,
training and re-training.38

However, when the quality of standard employment services available to everyone is adequate,
there is no need to provide extra services for people with family responsibilities. 38

b. to take account of their needs in terms of conditions of employment and social
security;

The aim of Article 2781b is to take into account the needs of workers with family responsibilities in
terms of conditions of employment and social security.3¢7

Measures need to be taken concerning the length and organisation of working time.38
Furthermore, workers with family responsibilities should be allowed to work part-time or to return
to full-time employment.2¢® These measures should apply equally to men and women.3%
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The type of measures to be taken cannot be defined unilaterally by the employer but should be
provided by a binding text (legislation or collective agreement).3*"

Periods of unemployment due to family responsibilities should be taken into account in the
calculation of pension schemes or in the determination of pension rights.3?

c. to develop or promote services, public or private, in particular child day care
services and other childcare arrangements.

The aim of Article 27§1c is to develop or promote services, in particular child day care services
and other childcare arrangements, that are available and accessible to workers with family
responsibilities.?** Preschool education should be free of charge and, if it is not, measures must
be taken to make it financially accessible for vulnerable families.3*

Where a State has accepted Article 16, childcare arrangements are dealt with under that
provision.3%

In any event, under Article 27§1 parents should be allowed to reduce or cease work because of
the serious illness of a child.3®

Opinion of the ECSR

The ECSR recalls that where a State has accepted Article 16, childcare arrangements are dealt
with under that provision. In that sense, it does not assess in detail the efficiency and
effectiveness of childcare services under the examination of Article 27§1. At the same time,
however, a finding of non-conformity with Article 16, would be inconsistent with a positive
assessment under Article 2781, due to their overlapping content.

The ECSR also notes that the finding of non-conformity with Article 16 was based on the failure of
Romanian authorities to fulfil their reporting obligations, in particular to provided information
previously requested by the ECSR. However, this means that the ECSR in unable to consider
that the situation is compatible with Article 278§1.

Article 27§3 — The right of workers with family responsibilities to equal opportunities and
equal treatment

With a view to ensuring the exercise of the right to equality of opportunity and treatment
for men and women workers with family responsibilities and between such workers and
other workers, the Parties undertake:

3 to ensure that family responsibilities shall not, as such, constitute a valid reason for
termination of employment.

Situation in Romania

Termination of employment cannot take place while: the employee is pregnant or on matemnity
leave; the employee is on leave to raise children aged up to 2 years, respectively 3 years in the
case of a child with disabilities; the employee is on paternity leave; the employee is on carer's
leave to take care of a child (Article 60 Labour Code).

391 Conclusions 2019, Belgium

392 Conclusions 2003, Sweden

393 Conclusions 2005, Statement of Interpretation on Article 2781c: see e.g Conclusions 2005,
Estonia

394 Conclusions 2019, Armenia

395 Conclusions 2003, Italy

3% Conclusions 2003, Italy
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In case of unlawful dismissal, a court may cancel the termination of employment and order
compensation and, upon the employee’s request, reinstatement of the worker. The amount of
compensation is equal to the indexed, increased and updated wages and to the other rights the
employee would have otherwise benefited from. (For more detailed information, see the 2024
National Report on the Non-Accepted Provisions of the Revised European Social Charter
provided by Romania)

ECSR interpretation (DIGEST)

Family responsibilities must not constitute a valid ground for termination of employment. In this
context, the notion of “family responsibilities” is to be understood as obligations in relation to
dependent children as well as other members of the immediate family who need care and support
(for instance elderly parents).®*” The purpose of Article 2783 is to prevent these obligations from
restricting preparation for and access to working life, exercise of an occupation and career
advancement for works with family responsibilities.3%

Workers dismissed on such illegal grounds must be afforded the same level of protection as that
afforded in other cases of discriminatory dismissal under Article 1§2 of the Charter. In particular,
courts or other competent bodies should be able to order reinstatement of an employee unlawfully
dismissed and/or to award a level of compensation that is sufficient both to deter the employer
and proportionate the damage suffered by the victim.39°

Any ceiling on compensation that may preclude damages from being commensurate with the loss
suffered and sufficiently dissuasive are proscribed.*® If there is a ceiling on compensation for
pecuniary damage, the victim must be able to seek unlimited compensation for non-pecuniary
damage through other legal avenues (e.g. anti-discrimination legislation), and the courts
competent for awarding compensation for pecuniary and non-pecuniary damage must decide
within a reasonable time."

Opinion of the ECSR

In the previous examination in 2019, the ECSR considered that in the light of its case law and the
law and practice in Romania, there were no obstacles to the immediate acceptance of this
provision. Nevertheless, the ECSR asks Romanian authorities to provide updated information on
whether protection from dismissal during leave for care also covers situations where care is given
to other members of the family, in light also of the recently introduced carer’s leave. In the
meantime, it reiterates its previous opinion and considers that Romania could consider accepting
Article 2783.

Article 30 — The right to protection against poverty and social exclusion

With a view to ensuring the effective exercise of the right to protection against poverty and
social exclusion, the Parties undertake:
a. to take measures within the framework of an overall and co-ordinated approach to
promote the effective access of persons who live or risk living in a situation of social
exclusion or poverty, as well as their families, to, in particular, employment, housing,
training, education, culture and social and medical assistance;
b. to review these measures with a view to their adaptation if necessary.

Situation in Romania

397 Conclusions 2003, Statement of Interpretation on Article 2783; see e.g Conclusions 2003,

Bulgaria

398 Conclusions 2003, Statement of Interpretation on Article 27§3; see e.g Conclusions 2003, Bulgaria.

399 Conclusions 2007, Finland

400 Conclusions 2011, Statement of Interpretation on Articles 8§2 and 2783

401 Conclusions 2011, Statement of Interpretation on Articles 882 and 2783, see also Confederazione Generale Italiana
del Lavoro (CGIL) v. ltaly, Complaint No.158/2017, decision on the merits of 11 September 2019, §96
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Much of the information regarding the legal framework applicable to the protection from poverty
and social exclusion has been considered in the previous examination of non-accepted provisions
and is reflected in the ECSR’s previous report. (For more detailed information, see the 2020
Report on the non-accepted provisions of the European Social Charter and the 2024 National
Report on the Non-Accepted Provisions of the Revised European Social Charter provided by
Romania)

The ECSR notes that, during the reference period, Romanian authorities have adopted a series of
measures relevant to the application of Article 30 of the Charter. In this regard, the ECSR notes
the adoption of the National Strategy for Social Inclusion and Poverty Reduction 2021-2027, the
Operational Programme Inclusion, the Social Dignity 2021-2027 and the National Local
Development Programme 2021-2027.

In addition, it notes the implementation of the minimum inclusion income (MIl) programme in 2024
(Law No. 196/2016), the measures granted for vulnerable customers in the energy system in
response to the energy crisis (Law No. 226/2021) and emergency aids, granted to families and
people in need, as a result of natural disasters, fires, accidents or any other special situations
which may lead to the risk of social exclusion.

Further, the ECSR notes the adoption of the pilot programme for school meals (National
Programme "Healthy Meal"), the adoption of Law Nos. 198/2023 and 199/2023 guaranteeing free
local public transport services to students and a 90% discount on transport to doctoral students,
as well as the expansion of subsidies for computer purchasing by students (Euro 200
programme) and the increase in the value of school scholarships for the school year 2023-2024
(Article 108 of Law No. 198/2023).

Romanian authorities report that programmes currently implemented are financed from the state
budget and EU funding. Periodic review of the social assistance benefits legislation and its
modification takes place when necessary, taking into account the provisions of the Government
Programme and the changes proposed and approved by the Romanian Parliament. However, the
report provides no information on the level of resources, including any increase in the resources,
that have been allocated for the purposes of protection from poverty and social exclusion.

Finally, Romanian authorities report that, in order to monitor progress and evaluate the
effectiveness of measures, Romania has adopted monitoring and evaluation mechanisms
involving relevant actors, including civil society and people affected by poverty and exclusion.
These mechanisms allow the government to identify areas for improvement and adjust policies
and measures accordingly.

However, the report provides no further information on specific indicators and reliable data and
statistics, nor on poverty levels. (For more detailed information, see the 2024 Report on
Application of Non-ratified Articles of the Revised European Social Charter provided by Romania)

In its previous examination of non-accepted provisions, the ECSR considered the high share of
population living at risk of poverty or social exclusion in Romania (32.5% in 2018 by Eurostat) and
stressed its case law whereby the measures taken and resources allocated to attain the
objectives of relevant strategies shall correspond to the nature and extent of poverty and social
exclusion in the country (For more detailed information, see the 2020 Report on the non-accepted
provisions of the European Social Charter).

The information submitted by Romanian authorities does not show progress made in this regard.
According to Eurostat data, the share of population living at risk of poverty or social exclusion has
not been reduced during the reference period (32% in 2023).4%

ECSR interpretation (DIGEST)

4092 Eyrostat, Persons at risk of poverty or social exclusion by age and sex
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Living in a situation of poverty and social exclusion violates the dignity of human beings.*%
Personal scope

States Parties are not obliged to apply to migrants in an irregular situation the range of economic,
social and cultural measures that are to be taken in order to secure the right to protection against
poverty and social exclusion.*

The co-ordinated approach required by Article 30 involves the adoption of positive measures,
most of which cannot be regarded as being applicable to groups not covered by the personal
scope of the Charter. Article 30 is thus not applicable with regard to migrants in an irregular
situation.*%5 Nor does it apply to unlawfully present foreign minors.®

An overall and coordinated approach

With a view to ensuring the effective exercise of the right to protection against poverty and social
exclusion, Article 30 requires States Parties to adopt an overall and coordinated approach, which
shall consist of an analytical framework,*” a set of priorities and corresponding measures to
prevent and remove obstacles to access to social rights, in particular employment, housing,
training, education, culture and social and medical assistance.*®

It must link and integrate public policies in a consistent way, embedding the fight against poverty
and social exclusion in all strands of policy and moving beyond a purely sectoral or target group
approach.*® Effective coordination mechanisms should exist at all levels, including at the level of
delivery of assistance and services to the end users.*°

Adequate resources must be made available for the implementation of the measures taken in the
context of the overall and coordinated approach under Article 30.4" In many instances, a
significant and enduring expansionary fiscal policy effort by the States Parties will be necessary to
prevent an increase in poverty and social exclusion.*'

Adequate resources are one of the main elements of the overall strategy to fight social exclusion
and poverty, and should consequently be allocated to attain the objectives of the strategy.+'* The
measures should be adequate in their quality and quantity to the nature and extent of poverty and
social exclusion in the country concerned.** As long as poverty and social exclusion persist they
should also represent an increase in the resources deployed to realise social rights.41

i.Measures to prevent and remove obstacles to access fundamental social rights

403 Conclusions 2003, Statement of interpretation on Article 30, see e.qg. Conclusions 2003, France

404 Furopean Federation of National Organisations working with the Homeless (FEANTSA) v. the Netherlands,
Complaint No. 86/2012, decision on the merits of 2 July 2014, para. 211, citing DCI v. Belgium, Complaint No. 69/2011,
decision on the merits of 23 October 2012, §§ 145-147

405 Furopean Federation of National Organisations working with the Homeless (FEANTSA) v. the Netherlands,
Complaint No. 86/2012, decision on the merits of 2 July 2014, para. 211, citing DCI v. Belgium, Complaint No. 69/2011,
decision on the merits of 23 October 2012, §§ 145-147

406 Defence for Children International (DCI) v. Belgium, Complaint No. 69/2011, decision on the merits of 23 October
2012, §145

407 Conclusions 2003, Statement of interpretation on Article 30, see e.q. Conclusions 2003, France

408 Conclusions 2013, Statement of interpretation on Article 30

409 Statement on Covid-19 and social rights adopted on 24 March 2021

410 Statement on Covid-19 and social rights adopted on 24 March 2021

411 Statement on Covid-19 and social rights adopted on 24 March 2021

412 Statement on Covid-19 and social rights adopted on 24 March 2021

413 Conclusions 2005, Slovenia

414 Conclusions 2003, Statement of interpretation on Article 30, see e.qg. Conclusions 2003, France

415 Conclusions 2003, Statement of interpretation on Article 30, see e.qg. Conclusions 2003, France
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The measures should strengthen access to social rights, their monitoring and enforcement,
improve the procedures and management of benefits and services, improve information about
social rights and related benefits and services, combat psychological and socio-cultural obstacles
to accessing rights and where necessary specifically target the most vulnerable groups and
regions.*1

ii. monitoring mechanisms involving all relevant actors

States Parties must also adopt monitoring mechanisms involving all relevant actors, including civil
society and persons affected by poverty and exclusion.*”

Further, States’ failure to collect reliable data and statistics in respect of groups generally
acknowledged to be socially excluded or disadvantaged, including highly dependent adults with
disabilities deprived of access to care and accommodation centres, prevents an “overall and co-
ordinated approach” to the social protection of these persons and constitutes an obstacle to the
development of targeted policies concerning them.*®

Assessing the effectiveness of policies

When assessing compliance with the Charter, definitions of poverty and social exclusion and
measuring methodologies applied at the national level and the main data made available are
systematically reviewed.*°

The ECSR also takes into account a set of indicators in order to assess in a more precise way the
effectiveness of policies, measures and actions undertaken by States Parties within the
framework of this overall and co-ordinated approach.*® In doing so, it has made clear that its
consideration of state practice in terms of Article 30 reflects an understanding of both income and
multi-dimensional understandings of poverty.+2!

i. Resources
One of the key indicators in this respect is the level of resources (including any increase in this

level) that have been allocated to attain the objectives of the strategy,*® in so far as “adequate
resources are an essential element to enable people to become self-sufficient” .42

ii. Relative poverty rate

In addition, the main indicator used to measure poverty is the relative poverty rate (this
corresponds to the percentage of people living under the poverty threshold, which is set at 60% of
the equivalised median income).*

iii. At-risk-of-poverty-rate
Furthermore, the at-risk-of-poverty rate before and after social transfers (Eurostat) is also used as
a comparative value to assess national situations.

416 Conclusions 2003, Statement of interpretation on Article 30, see e.qg. Conclusions 2003, France

417 Conclusions 2003, Statement of interpretation on Article 30, see e.qg. Conclusions 2003, France

418 |nternational Federation of Human Rights (FIDH) v. Belgium, Complaint No. 75/2011, decision of 18 March 2013, §§
193,197

419 Conclusions 2003, Statement of interpretation on Article 30, see e.g. Conclusions 2003, France

420 Conclusions 2003, Statement of interpretation on Article 30, see e.g. Conclusions 2003, France; Conclusions 2013,
Statement of interpretation on Article 30

421 See, e.g., the Committee description of ‘the multidimensional poverty and exclusion phenomena’ in its Conclusions
2005, Norway and Conclusions 2007, Belgium

422 Conclusions 2003, Statement of interpretation on Article 30, see e.q. Conclusions 2003, France

423 Conclusions 2003, Statement of interpretation on Article 30, see e.q. Conclusions 2003, France

424 Conclusions 2013, Statement of interpretation on Article 30
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These resource-related and income-based indicators are employed without prejudice to the use
of other suitable parameters that are taken into account by national anti-poverty strategies or
plans (e.g. indicators relating to the fight against the ‘feminization’ of poverty, the multidimensional
phenomena of poverty and social exclusion, the extent of ‘inherited’ poverty, etc.).+*

The absence of decisive progress in combating poverty and social exclusion in a context of
economic growth is a ground for non-conformity under Article 30.4%

Poverty and social exclusion in times of crisis

Concerning the repercussions of the economic crisis on social rights, the ECSR held that, by
acceding to the Charter, the Parties have accepted to pursue by all appropriate means, the
attainment of conditions in which inter alia the right to health, the right to social security, the right
to social and medical assistance and the right to benefit from social welfare services may be
effectively realised.*?”

Accordingly, it has concluded that “the economic crisis should not have as a consequence the
reduction of the protection of the rights recognised by the Charter. Hence, the governments are
bound to take all necessary steps to ensure that the rights of the Charter are effectively
guaranteed at a period of time when beneficiaries need the protection most”.428

The human rights approach of poverty has been reaffirmed by the Guiding Principles on extreme
poverty and human rights (submitted by the Special Rapporteur on extreme poverty and human
rights, Magdalena Sepulveda Carmona and adopted by the United Nations Human Rights
Council on 27 September 2012) and which the ECSR takes into consideration.*»

Social exclusion

In particular, the ECSR has interpreted the scope of Article 30 as relating both to protection
against poverty (understood as involving situations of social precarity) and protection against
social exclusion (understood as involving obstacles to inclusion and citizen participation), in an
autonomous manner or in combination with other connecting provisions of the Charter.%

Concerning social exclusion, States have the positive obligation to encourage citizen participation
in order to overcome obstacles deriving from the lack of representation of minorities in the
general culture, media or the different levels of government, so that these groups perceive that
there are real incentives or opportunities for engagement to counter the lack of representation. "

Further, the reference to the social rights enshrined in Article 30 should not be understood too
narrowly. In fact, the fight against social exclusion is one area where the notion of the indivisibility
of fundamental rights takes on a special importance.*

In this regard, the right to vote, as with other rights relating to civic and citizen participation,
constitutes a necessary dimension in social integration and inclusion and is thus covered by

425 Conclusions 2013, Statement of interpretation on Article 30

426 See, e.g., Conclusions 2017, Ireland

427 General Introduction to Conclusions XIX-2 (2009)

428 General Introduction to Conclusions XIX-2 (2009)

429 Defence for Children International (DCI) v. Belgium, Complaint No. 69/2011, decision on the merits of 23 October
2013, §81; Conclusions 2013, Statement of interpretation on Article 30 2406 Conclusions 2013, Statement of
interpretation on Article 30

430 Conclusions 2013, Statement of interpretation on Article 30

431 Conclusions 2013, Statement of interpretation on Article 30 citing Centre on Housing Rights and Evictions (COHRE)
v. Italy, Complaint No. 58/2009, decision on the merits of 25 June 2010, §107

432 Conclusions 2013, Statement of interpretation on Article 30
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Article 30.4 Therefore, States must also facilitate access to identification documents that are
fundamental to obtaining residency and citizenship in order to exercise civil and political
participation.*

These two dimensions of Article 30, poverty and social exclusion, constitute an expression of the
principle of indivisibility which is also contained in other provisions of the Charter (for example,
enjoyment of social assistance without suffering from a diminution of political or social rights,
Article 13).4%

The relationship between Article 30 and other Charter rights

The ECSR has emphasized the very close link between the effectiveness of the right recognized
by Article 30 of the Charter and the enjoyment of the rights recognized by other provisions, such
as the right to work (Article 1), access to health care (Article 11), social security allowances
(Article 12), social and medical assistance (Article 13), the benefit from social welfare services
(Article 14), the rights of persons with disabilities (Article 15), the social, legal and economic
protection of the family (Article 16) as well as of children and young persons (Article 17), right to
equal opportunities and equal treatment in employment and occupation without sex discrimination
(Article 20), the rights of the elderly (Article 23) or the right to housing (Article 31), without
forgetting the important impact of the non-discrimination clause (Article E), which obviously
includes non-discrimination on grounds of poverty.4¢

Consequently, together with the indicators mentioned above, when assessing state compliance
with Article 30, the ECSR also takes into consideration the national measures or practices which
fall within the scope of other substantive provisions of the Charter in the framework of both
monitoring systems (the reporting procedure and the collective complaint procedure).*¥”

This approach does not mean that a conclusion of non-conformity or a decision of violation of one
or several of these provisions automatically or necessarily lead to a violation of Article 30; but
such a conclusion or decision may, depending on the circumstances, be relevant in assessing
conformity with Article 30.43¢

Opinion of the ECSR

The ECSR welcomes the measures adopted by Romanian authorities with the aim of reducing
poverty and social exclusion. However, based on the persistent high levels of the population living
at risk of poverty and social exclusion, in combination with the fact that it has not been
established that specific indicators and reliable data and statistics are collected and applied, nor
that levels of resources allocated are adequate, the ECSR considers that the situation is not
entirely compatible with Article 30 of the Charter.

Article 31§1 — The right to housing

With a view to ensuring the effective exercise of the right to housing, the Parties undertake
to take measures designed:

1 to promote access to housing of an adequate standard;

433 Conclusions 2013, Statement of interpretation on Article 30 citing European Roma Rights Centre (ERRC) v. France,
Complaint No. 51/2008, decision on the merits of 19 October 2009, §99

434 Centre on Housing Rights and Evictions (COHRE) v. Italy, Complaint No. 58/2009, decision on the merits of 25 June
2010, §§ 103 and 108

435 Conclusions 2013, Statement of interpretation on Article 30

436 Conclusions 2013, Statement of interpretation on Article 30

437 Conclusions 2013, Statement of interpretation on Article 30

438 Conclusions 2013, Statement of interpretation on Article 30, citing EUROCEF v. France, Complaint No. 82/2012,
decision on the merits of 19 March 2013, §59
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Situation in Romania

Housing Law No. 114/1996, with subsequent amendments, provides the general legal framework
for housing, including the standards that housing must meet. Under the same law, social houses
are defined as houses that are assigned with subsidized rent to individuals or families, whose
economic situation does not allow them to access the housing market.

Amendments to the housing law were introduced in 2023, with the aim to instill principles in the
allocation of social housing, like transparency, prevention of poverty, social exclusion and
segregation, and non-discrimination (G.D. No. 388/2023).

Social criteria considered in the allocation of social housing by local administration include: the
living conditions of the applicants; the number of children and other persons who live together
with the applicants; the state of health of the applicants or some members of their families;
whether applicants belong to a vulnerable group. (For more detailed information, see the 2024
National Report on the Non-Accepted Provisions of the Revised European Social Charter
provided by Romania)

The ECSR notes from the information submitted by Romanian authorities that they are currently
implementing the National Housing Strategy for the period 2022—2050 (G.D. No. 842/2022). This
strategy provides the institutional, regulatory and financing framework to support inclusive
housing and improve access to adequate, safe, sustainable and affordable housing and living
conditions for all.

One of the pillars of the National Housing Strategy includes specific objectives and lines of action
to improve access to affordable housing and quality public services. Romanian authorities refer to
the measures promoted under this strategy. In addition, the National Strategy regarding Social
Inclusion and Poverty Reduction for the period 2022-2027 focuses on social housing and
improving accessibility and quality of the existing housing stock, with the aim to address both the
risks of homelessness and housing exclusion.

This strategy includes measures to address the needs of migrants and promote their social
inclusion, such as insuring shelter (G.D. No. 440/2022). (For more detailed information, see the
2024 National Report on the Non-Accepted Provisions of the Revised European Social Charter
provided by Romania)

The written information further refers to the legal framework on informal settlements (Law No.
151/2019 on informal settlements and art. 381 of the Norms to Law no. 350/2001 on urban and
territorial planning, with subsequent amendments and additions).

The ECSR notes from its 2023 Conclusion on Article 16 for Romania, that the situation was found
not to be in conformity with the Charter, inter alia on the basis of failure to establish conformity
through adequate information:

e on figures on the availability of social housing units (number of applicants for social
housing and number of beneficiaries of social housing) in cities with high poverty rates;

o other types of housing benefits (than heating allowances during the cold months for low-
income families) available to vulnerable or low-income families with no access to social
housing;

e up-to-date figures on the adequacy of housing (water, heating, sanitary facilities,
electricity, living size of dwelling/overcrowding).**°

ECSR interpretation (DIGEST)

439 Conclusions 2023 - Romania - Article 16
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Personal scope

Refugees come under the personal scope of Article 31 and should be treated as favourably as
possible and, in any event, not less favourably than the treatment accorded to aliens generally in
the same circumstances.*+

States are not obliged to provide alternative accommodation in the form of permanent housing
within the meaning of Article 31§1 for migrants in an irregular situation. However, Article 31§2
applies to migrants in an irregular situation.**' The right to shelter should be guaranteed to
persons present in an irregular manner, including children, for as long as they are within the
jurisdiction of the State.*+

Material scope

The ECSR has previously stated that Article 31 cannot be interpreted as imposing on States
Parties an obligation of “results”,** rather it concerns an “obligation of means” (namely, the taking
of suitable measures).**

The rights recognised in the Social Charter must take a practical and effective, rather than purely
theoretical, form.*5 This implies that, for the situation to be in conformity with Article 31, States
Parties must:

a) adopt the necessary legal, financial and operational means of ensuring steady progress
towards achieving the goals laid down by the Charter;*¢

b) maintain meaningful statistics on needs, resources and results;*’

c) undertake regular reviews of the impact of the strategies adopted;*

d) establish a timetable and not defer indefinitely the deadline for achieving the objectives of
each stage;

e) pay close attention to the impact of the policies adopted on each of the categories of persons
concerned, particularly the most vulnerable.*%

440 Conclusions 2015, Statement on Interpretation on the Rights of Refugees

441 Furopean Federation of National Organisations working with the Homeless (FEANTSA) v. the Netherlands,
Complaint No. 86/2012, decision on the merits of 2 July 2014, §61

442 Furopean Federation of National Organisations working with the Homeless (FEANTSA) v. the Netherlands,
Complaint No. 86/2012, decision on the merits of 2 July 2014, §61

443 International Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007, §§ 58-60; European Federation of National Organisations Working with the Homeless (FEANTSA) v. France,
Complaint No 39/2006, decision on the merits of 5 December 2007 §§ 52-53; Médecins du Monde - International v.
France, Complaint No. 67/2011, decision on the merits 11 September 2012, §55 citing International Movement ATD
Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December 2007, §59

444 International Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007 §58; European Federation of National Organisations Working with the Homeless (FEANTSA) v. France,
Complaint No 39/2006, decision on the merits of 5 December 2007 §52

445 International Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007, §59; European Federation of National Organisations Working with the Homeless (FEANTSA) v. France,
Complaint No 39/2006, decision on the merits of 5 December 2007 §53; Médecins du Monde - International v. France,
Complaint No. 67/2011, decision on the merits 11 September 2012, §55 citing International Movement ATD Fourth
World v. France, Complaint No. 33/2006, decision on the merits of 5 December 2007, §59

446 |nternational Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007 58-60

447 |nternational Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007 58-60

448 |nternational Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007 58-60

449 International Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007 58-60

450 |nternational Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007 58-60
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As concerns the means of ensuring steady progress towards achieving the goals laid down by the
Charter, implementation of the Charter requires States Parties not merely to take legal action but
also to make available the resources and introduce the operational procedures necessary to give
full effect to the rights specified therein.**

When one of the rights in question is exceptionally complex and particularly expensive to
implement, States Parties must take steps to achieve the objectives of the Charter within a
reasonable time, with measurable progress and making maximum use of available resources.*

The requirement to maintain statistics is particularly important in the case of the right to housing
because of the range of policy responses involved, the interaction between them and the
unwanted side-effects that may occur as a result of this complexity.** However statistics are only
useful if resources made available and results achieved or progress made can be compared with
identified needs.**

The authorities must also pay particular attention to the impact of their housing policy choices on
the most vulnerable groups, in this case individuals and families suffering exclusion and
poverty.*55

Article 31 must be considered in the light of relevant international instruments that served as
inspiration for its authors or in conjunction with which it needs to be applied: the European
Convention on Human Rights and the United Nations Covenant on Economic, Social and Cultural
Rights.45¢

The fact that the right to housing is stipulated under Article 31 of the Charter does not preclude a
consideration of relevant housing issues arising under Article 16, which addresses housing in the
context of securing the right of families to social, legal and economic protection.*” The notions of
adequate housing and forced eviction are identical under Articles 16 and 31.4%

Under Article 31§1 of the Charter, States Parties shall guarantee to everyone the right to housing
and shall promote access to adequate housing.*® States must take the legal and practical
measures which are necessary and adequate for the effective protection of the right in question. 46

451 International Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007, §61

452 |nternational Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007, §62; European Roma and Travellers Forum (ERTF) v. France, Complaint No. 64/2011, decision on the merits of
24 January 2012, §96

453 |nternational Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007, 8§63

454 International Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007, 8§63

455 |nternational Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007, §67, citing International Association Autism Europe v. France, Complaint No. 13/2002, decision on the merits of 4
November 2003

§53; European Roma and Travellers Forum (ERTF) v. France, Complaint No. 64/2011, decision on the merits of 24
January 2012, §96

456 |nternational Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007 68-71

457 European Roma Rights Center (ERRC) v. Bulgaria, Complaint No. 31/2005, decision on admissibility of 10 October
2005, §9

458 Furopean Roma Rights Center (ERRC) v. Bulgaria, Complaint No. 31/2005, decision on the merits of 18 October
2006, §17

459 European Roma and Travellers Forum (ERTF) v. France, Complaint No. 64/2011, decision on the merits of 24
January 2012, §95

460 European Roma and Travellers Forum (ERTF) v. France, Complaint No. 64/2011, decision on the merits of 24
January 2012, §95
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States enjoy a margin of appreciation in determining the steps to be taken to ensure compliance
with the Charter, in particular as regards the balance to be struck between the general interest
and the interest of a specific group and the choices which must be made in terms of priorities and
resources. s

States Parties must guarantee to everyone the right to adequate housing.*6? They should promote
access to housing in particular to different groups of vulnerable persons, such as low-income
persons, unemployed persons, single parent households, young persons, persons with disabilities
including those with mental health problems. 63

Adequate housing

The notion of adequate housing must be defined in law. “Adequate housing” means:

1. a dwelling which is safe from a sanitary and health point of view, i.e. that possesses all basic
amenities, such as water, heating, waste disposal, sanitation facilities, electricity, etc and
where specific dangers such as the presence of lead or asbestos are under control;*é*

2. a dwelling which is not over-crowded, that the size of the dwelling must be suitable in light of
the number of persons and the composition of the household in residence;*%5

3. a dwelling with secure tenure supported by the law. This issue is covered by Article 31§2.46

The definition of adequate housing must be applied not only to new constructions, but also
gradually to the existing housing stock.*7 It must also be applied to housing available for rent as
well as to housing owner occupied housing.4e

Positive measures in the field of housing must be adopted in respect of vulnerable persons,
paying particular attention to the situation of Roma and Travellers. As a result of their history, the
Roma have become a specific type of disadvantaged group and vulnerable minority.4%®

They, therefore, require special protection.+”® Special consideration should be given to their needs
and their different lifestyle both in the relevant regulatory framework and in reaching decisions in
particular cases.*™

The failure to provide a sufficient number of halting sites for travellers as well as the poor living
conditions and operational failures on such sites have led to findings of non-conformity under this
provision.*2

Likewise, housing policies which have resulted in the spatial and social segregation of Roma
(poorly built housing, on the outskirts of towns, segregated from the rest of the population), have
also led to breaches of the Charter.+”

461 European Roma and Travellers Forum (ERTF) v. France, Complaint No. 64/2011, decision on the merits of 24
January 2012, §95.

462 Conclusions 2003, France

463 Conclusions 2003, Italy

464 Conclusions 2003, France

465 Conclusions 2003, France

466 Conclusions 2003, France

467 Conclusions 2003, France

468 Conclusions 2003, France

469 Centre on Housing Rights and Evictions (COHRE) v. ltaly, Complaint No. 58/2009, decision on the merits of 25 June
2010 39-40

470 Centre on Housing Rights and Evictions (COHRE) v. ltaly, Complaint No. 58/2009, decision on the merits of 25 June
2010 39-40

471 Centre on Housing Rights and Evictions (COHRE) v. ltaly, Complaint No. 58/2009, decision on the merits of 25 June
2010 39-40

472 FEyropean Roma Rights Centre (ERRC) v. France, Complaint No. 51/2008, decision on the merits of 19 October
2009, §§ 38, 39, 49; Conclusions 2019, France
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The fact that some refugee and asylum-seeking unaccompanied children may remain for lengthy
periods of time in temporary accommodation facilities (emergency hotels and Safe zones) does
not satisfy the requirements of long-term accommodation suited to their specific circumstances,
needs and extreme vulnerability and violates Article 31§1.47* These facilities do not offer the
quality standards necessary for the long-term accommodation of unaccompanied children.*s

Effectiveness

It is incumbent on the public authorities to ensure that housing is adequate through different
measures such as, in particular, an inventory of the housing stock, injunctions against owners
who disregard obligations, urban development rules and maintenance obligations for landlords.*®

States Parties are expected to demonstrate how the adequacy of the existing housing stock
(whether rented or not, privately or publicly owned) is checked, whether regular inspections are
carried out and what follow-up is given to decisions finding that a dwelling does not comply with
the relevant regulation.*”” Public authorities must also limit against the interruption of essential
services such as water, electricity and telephone.*’

Even if under domestic law, local or regional authorities, trade unions or professional
organisations are responsible for exercising a particular function, States Parties to the Charter are
responsible, in terms of their international obligations to ensure that such responsibilities are
properly exercised.*®

Thus, ultimate responsibility for policy implementation, involving at a minimum supervision and
regulation of local action, lies with the Government which must be able to show that both local
authorities and itself have taken practical steps to ensure that local action is effective.*

Legal protection

The effectiveness of the right to adequate housing requires its legal protection through adequate
procedural safeguards. Occupiers must have access to affordable and impartial judicial or other
remedies.*' Any appeal procedure must be effective.*s?

Opinion of the ECSR

The ECSR takes note of the national strategies in place adopted during the reference period. The
ECSR recalls that in its assessment of the situation under Article 31, consideration is also given to
its findings under Article 16, because of the overlapping content of these provisions.

478 FEuropean Roma Rights Center (ERRC) v. Portugal, Complaint No. 61/2010, decision on the merits of 30 June 2011,
8§48

474 |nternational Commission of Jurists (ICJ) and European Council for Refugees and Exiles (ECRE) v. Greece,
Complaint No. 173/2018, decision on the merits of 26 January 2021, §145

475 |nternational Commission of Jurists (ICJ) and European Council for Refugees and Exiles (ECRE) v. Greece,
Complaint No. 173/2018, decision on the merits of 26 January 2021, §145

476 Conclusions 2003, France

477 Conclusions 2019, Turkey, Ukraine

478 Conclusions 2003, France

479 European Roma Rights Center (ERRC) v. Italy, Complaint No. 27/2004, decision on the merits of 7 December 2005,
§26, citing European Roma Rights Centre (ERRC) v. Greece, Complaint No. 15/2003, decision on the merits of 8
December 2004, §29

480 Fyropean Roma Rights Center (ERRC) v. Italy, Complaint No. 27/2004, decision on the merits of 7 December 2005,
§26; European Federation of National Organisations Working with the Homeless (FEANTSA) v. France, Complaint No.
39/2006, decision on the merits of 5 December 2007, §79

481 Conclusions 2003, France

482 Conclusions 2015, Austria, Article 16
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Considering its recent findings of non-conformity under Article 16, in combination with the fact that
there is no information to suggest the improvement of the situation in practice since its previous
examination of non-accepted provisions, the ECSR considers that the situation is not entirely
compatible with Article 31§1.

Article 31§2 — The right to housing

With a view to ensuring the effective exercise of the right to housing, the Parties undertake
to take measures designed:

2 to prevent and reduce homelessness with a view to its gradual elimination;

Situation in Romania

The ECSR notes from the information submitted by Romania, that evictions from buildings used
or occupied without right, are regulated by the Code of Civil Procedure and evictions of tenants
by the Civil Code. Law prohibits any form of discrimination, including based on ethnicity. (For
more detailed information, see the 2024 National Report on the Non-Accepted Provisions of the
Revised European Social Charter provided by Romania)

The ECSR notes from its 2023 Conclusion on Article 16 for Romania, that the situation was found
to not be in conformity with the Charter on the grounds that:

o the notice period before eviction is too short;
o families can be evicted during the winter.

In addition, the situation was found to not be in conformity with the Charter on the basis of,
among others, failure to establish conformity through adequate information on:

the legal prohibition of evictions at night;

compensation in case of illegal eviction;

proposals for alternative accommodation in the event of an eviction order;

a proportionality assessment of the effects of eviction on the particular circumstances of
the persons or families concerned in the context of judicial proceedings, and examples of
any existing case law in this respect;

e any procedural safeguards that apply to the demolition of informal settlements of Roma
families.*83

ECSR interpretation (DIGEST)

Definition
Homeless persons are those persons who legally do not have at their disposal a dwelling or other
form of adequate housing in the terms of Article 31§1.48

Article 31§82 obliges States Parties to gradually reduce homelessness with a view to its
elimination.*¢®* Reducing homelessness implies the introduction of measures such as provision of
immediate shelter and care for the homeless and measures to help such people overcome their
difficulties and prevent a return to homelessness.*s¢

Preventing homelessness

483 Conclusions 2023, Romania, Article 16

484 Conclusions 2003, Italy; Conference of European Churches (CEC) v. the Netherlands, Complaint No. 90/2013,
decision on the merits of 1 July 2014, §135

485 Conclusions 2003, Sweden

486 Conclusions 2003, Sweden
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States Parties must take action to prevent categories of vulnerable people from becoming
homeless. This requires States Parties to introduce a housing policy for all disadvantaged groups
of people to ensure access to social housing and housing allowances. (cf. Article 31§3).4¢

Though State authorities enjoy a wide margin of discretion in measures to be taken concerning
town planning, they must strike a balance between the general interest and the fundamental
rights of the individuals, in particular the right to housing and its corollary of ensuring individuals
do not become homeless.*#

Protection from evictions
Forced eviction can be understood to cover situations involving deprivation of housing which a
person occupied due to insolvency or wrongful occupation.

States Parties must set up procedural safeguards to limit the risk of eviction.*®

lllegal occupation of a site or dwelling may justify the eviction of the illegal occupants.*' However,
the criteria of illegal occupation must not be unduly wide, and evictions should be governed by
rules of procedure sufficiently protective of the rights of the persons concerned and should be
carried out according to these rules.*

Legal protection for persons threatened by eviction must include, in particular, an obligation to
consult the parties affected in order to find alternative solutions to eviction and the obligation to fix
a reasonable notice period before eviction.*®* A notice period of one month in case of eviction due
to insolvency or wrongful occupation is not reasonable.**

When evictions do take place, they must be carried out under conditions that respect the dignity
of the persons concerned.*® The law must prohibit evictions carried out at night or during the
winter period.*¢ When an eviction is justified by the public interest, authorities must adopt
measures to re-house or financially assist the persons concerned.**”

Domestic law must provide legal remedies and offer legal aid to those who are in need of seeking
redress from the courts. Compensation for illegal evictions must also be provided.*%

Right to shelter

According to Article 31§2, homeless persons must be offered shelter as an emergency solution.*
To ensure that the dignity of the persons sheltered is respected, shelters must meet health, safety
and hygiene standards and, in particular, be equipped with basic amenities such as access to
clean water and heating and sufficient lighting.5®°

487 Conclusions 2003, Sweden; Conclusions 2005, Lithuania; Conference of European Churches (CEC) v. the
Netherlands, Complaint No. 90/2013, decision on the merits of 1 July 2014, §136

488 Conclusions 2007, Italy

489 Conclusions 2003, Sweden; Conclusions 2019, Ukraine

490 Conclusions 2005, Lithuania

491 European Roma Rights Centre (ERRC) v. Greece, Complaint No. 15/2003, decision on the merits of 8 December
2004, §51

492 European Roma Rights Centre (ERRC) v. Greece, Complaint No. 15/2003, decision on the merits of 8 December
2004, §51

493 Conclusions 2003, Sweden

494 Conclusions 2019, Ukraine

495 Conclusions 2003, Sweden

496 Conclusions 2003, Sweden

497 Conclusions 2003, Sweden

498 Conclusions 2003, Sweden

499 Defence for Children International (DCI) v. the Netherlands, Complaint No. 47/2008, decision on the merits of 20
October 2009, §46

500 Defence for Children International (DCI) v. the Netherlands, Complaint No. 47/2008, decision on the merits of 20
October 2009, §62
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Another basic requirement is the security of the immediate surroundings.®®' Nevertheless,
temporary housing need not be subject to the same requirements of privacy, family life and
suitability as are required from more permanent forms of standard housing, once the minimum
requirements are met.502

States Parties shall foresee sufficient places in emergency shelters®%® and the conditions in the
shelters should be such as to enable living in keeping with human dignity. 5

The temporary supply of shelter, however adequate, cannot be considered satisfactory.50
Individuals who are homeless should be provided with adequate housing within a reasonable
period.5%¢ |n addition, measures should be taken to help such people overcome their difficulties
and to prevent them from returning to a situation of homelessness.5”

The right to shelter should be adequately guaranteed for migrants, including unaccompanied
migrant children, and asylum-seekers. States Parties are required to provide adequate shelter
to children unlawfully present in their territory for as long as they are within their jurisdiction.5 As
the scope of Articles 31§2 and 17 overlap to a large extent, the ECSR assesses the issue of the
right to a shelter of unaccompanied foreign minors under the scope of Article 31§2 when States
Parties have accepted both provisions.5"°

The housing of people in reception camps and temporary shelters which do not satisfy the
standards of human dignity is in violation of the aforementioned requirements.5'" States should
develop detailed guidelines on standards of reception facilities, assuring adequate space and
privacy for children and their families.52

The exceptional nature of the situation resulting from an increasing influx of migrants and
refugees and the difficulties for a State in managing the situation at its borders cannot absolve
that State of its obligations under Article 31§2 of the Charter to provide shelter to migrant and
refugee children, in view of their specific needs and extreme vulnerability, or otherwise limit or
dilute its responsibility under the Charter.52

501 Defence for Children International (DCI) v. the Netherlands, Complaint No. 47/2008, decision on the merits of 20
October 2009, §62

502 Defence for Children International (DCI) v. the Netherlands, Complaint No. 47/2008, decision on the merits of 20
October 2009, §62

503 Furopean Federation of National Organisations Working with the Homeless (FEANTSA) v. France, Complaint No
39/2006, decision on the merits of 5 December 2007, §107

504 Furopean Federation of National Organisations Working with the Homeless (FEANTSA) v. France, Complaint No
39/2006, decision on the merits of 5 December 2007, §§ 108-109

505 Furopean Federation of National Organisations Working with the Homeless (FEANTSA) v. France, Complaint No
39/2006, decision on the merits of 5 December 2007, §106

506 Furopean Federation of National Organisations Working with the Homeless (FEANTSA) v. France, Complaint No
39/2006, decision on the merits of 5 December 2007, §106

507 Conclusions 2003, ltaly

508 Conclusions 2019, Greece

509 |nternational Commission of Jurists (ICJ) and European Council for Refugees and Exiles (ECRE) v. Greece,
Complaint No. 173/2018, decision on the merits of 26 January 2021, §117

510 Furopean Committee for Home-Based Priority Action for the Child and the Family (EUROCEF) v. France, Complaint
No. 114/2015, decision on the merits of 24 January 2018, §173

511 Defence for Children International (DCI) v. the Netherlands, Complaint No. 47/2008, decision on the merits of 20
October 2009, §62

512 nternational Commission of Jurists (ICJ) and European Council for Refugees and Exiles (ECRE) v. Greece,
Complaint No. 173/2018, decision on the merits of 26 January 2021, §121

513 |nternational Commission of Jurists (ICJ) and European Council for Refugees and Exiles (ECRE) v. Greece,
Complaint No. 173/2018, decision on the merits of 26 January 2021, §133
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The ECSR considers that eviction from shelters without the provision of alternative
accommodation must be prohibited.>** Eviction from shelter of persons irregularly present within
the territory of a State Party should be prohibited as it would place the persons concerned,
particularly children, in a situation of extreme helplessness, which is contrary to the respect for
their human dignity.5'

States Parties are not obliged to provide alternative accommodation in the form of permanent
housing within the meaning of Article 31§1 for migrants in an irregular situation.>'®

Opinion of the ECSR

The ECSR recalls that for the assessment of the situation under Article 31, consideration is also
given to its findings under Article 16, because of the overlapping content of these provisions.
Considering its recent findings of non-conformity under Article 16, in combination with the fact that
there is no information to suggest the improvement of the situation in practice since its previous
examination of non-accepted provisions, the ECSR considers that the situation is not entirely
compatible with Article 318§2.

Article 31§3 — The right to housing
With a view to ensuring the effective exercise of the right to housing, the Parties undertake
to take measures designed:

3 to make the price of housing accessible to those without adequate resources.

Situation in Romania

The ECSR notes that Romanian authorities have developed a National Housing Strategy for the
period 2022-2050. Within this strategy, the housing of currently homeless people is a priority.
Measures proposed within this Strategy include: building social housing for people from
vulnerable groups, exposed to the risk of social exclusion and marginalization; ensuring access to
housing services for homeless people through Housing First interventions; and increasing the
supply of social housing for homeless people.

In addition, the National Strategy regarding the Social Inclusion of Homeless People for the
period 2022-2027 designs and implements measures acknowledging the problems of homeless
people and addressing these problems by facilitating the process of social inclusion for this
vulnerable group and promoting access to housing (G.D. No. 1491/2022) ). (For more detailed
information, see the 2024 National Report on the Non-Accepted Provisions of the Revised
European Social Charter provided by Romania)

ECSR interpretation (DIGEST)

An adequate supply of affordable housing must be ensured for persons with limited resources.5"”
Social housing

Housing is affordable if the household can afford to pay initial costs (deposit, advance rent),
current rent and/or other housing-related costs (e.g. utility, maintenance and management

514 Conclusions 2015, Statement of Interpretation on Article 31§2

515 European Federation of National Organisations working with the Homeless (FEANTSA) v. the Netherlands,
Complaint No. 86/2012, decision on the merits of 2 July 2014, §110

516 European Federation of National Organisations working with the Homeless (FEANTSA) v. the Netherlands,
Complaint No. 86/2012, decision on the merits of 2 July 2014, §60

517 Conclusions 2003, Sweden
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charges) on a long-term basis while still being able to maintain a minimum standard of living,
according to the standards defined by the society in which the household is located.>'®

In order to establish that measures are being taken to make the price of housing accessible to
those without adequate resources, States Parties to the Charter must show that the affordability
ratio of the poorest applicants for housing is compatible with their level of income.5'

States Parties must:

. adopt appropriate measures for the provision of housing, in particular social housing.52°
Social housing should target, in particular, the most disadvantaged;5!

. adopt measures to ensure that waiting periods for the allocation of housing are not
excessive;522 judicial or other remedies must be available when waiting periods are
excessive;5

All the rights thus provided must be guaranteed without discrimination, in particular as in respect
of Roma or Travellers wishing to live in mobile homes.5

Housing benefits

Under Article 3183, States Parties are required to adopt comprehensive housing benefit systems
to protect low income and disadvantaged sections of the population.5?* Housing benefit is an
individual right: all qualifying households must receive it in practice; legal remedies must be

available in case of refusal.52¢

The right to affordable housing must not be subject to any kind of discrimination on any grounds
mentioned by Article E of the Charter.5%

Opinion of the ECSR

The ECSR takes note of the strategies developed during the reference period to address
homelessness. However, no information has been submitted by Romanian authorities to suggest
an improvement of the situation in practice since the previous examination of the situation
regarding non-accepted provisions.

The ECSR wishes to receive information on the outcomes of the strategies for housing in place,
as well as on housing benefits. In the meantime, it considers that the situation is not entirely
compatible with Article 31§3.

518 Conclusions 2003, Sweden

519 FEANTSA v. Slovenia, Complaint No. 53/2008, decision on the merits of 8 September 2009, §72.

520 Conclusions 2003, Sweden

521 |nternational Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007 98-100

522 |nternational Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007, §131

523 |nternational Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007, §131

524 |nternational Movement ATD Fourth World v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007, §§ 149155; Conclusions 2019, France

525 Conclusions 2003, Sweden; Conclusions 2019, Greece

526 Conclusions 2003, Sweden

527 Conclusions 2019, Turkey
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Appendix |

COUNCIL OF EUROPE

Social sociale
Charter européenne

\m European  Charte

CONSEIL DE 'EUROPE

— Romania and the European Social Charter —

Signatures, ratifications and accepted provisions

Romania ratified the Revised European Social Charter on 07/05/1999 and has accepted 65 of the revised
Charter’s 98 paragraphs.

Romania has not accepted the system of collective complaints.

The Charter in domestic law

Automatic standing incorporation based on the Constitution, Article 11: “1. The Romanian State pledges to
fulfill as such and in good faith its obligations as deriving from the treaties it is a party to. 2. Treaties
ratified by Parliament, according to the law, are part of national law. 3. If a treaty Romania is to become a
party to, contains provisions contrary to the Constitution, its ratification shall only take place after the
revision of the Constitution”.

Table of accepted provisions

1.1 1.2 1.3 1.4 2.1 2.2 2.3 2.4 2.5 2.6 2.7 3.1
3.2 3.3 3.4 4.1 4.2 4.3 4.4 4.5 5 6.1 6.2 6.3
6.4 7.1 7.2 7.3 7.4 7.5 7.6 7.7 7.8 7.9 7.10 | 8.1
8.2 8.3 8.4 8.5 9 10.1 10.2 10.3 10.4 10.5 11.1 11.2

11.3 12.1 12.2 12.3 12.4 13.1 13.2 13.3 13.4 14.1 14.2 15.1

15.2 15.3 16 17.1 17.2 18.1 18.2 18.3 18.4 19.1 19.2 19.3

19.4 19.5 19.6 19.7 19.8 19.9 19.10 | 19.11 |19.12 |20 21 22

23 24 25 26.1 26.2 27.1 27.2 27.3 28 29 30 31.1

31.2 31.3 Grey = Accepted provisions

Reports on non-accepted provisions

The ECSR examines the situation of non-accepted provisions of the revised Charter every 5 years after the
ratification. It adopted reports concerning Romania in 2004, 2009, 2015 and 2020.

The ECSR considers that there are no obstacles to the immediate acceptance of Articles 2§83, 10§1, 10§82,
1083, 1084, 1882, 1981, 1982, 1983, 1985, 1989, 2781 and 27§3.

Further information on the reports on non-accepted provisions is available on the relevant webpage.
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Monitoring the implementation of the European Social Charter 528

I. Reporting system 52°
Reports submitted by Romania
Between 2001 and 2023, Romania has submitted 22 reports on the application of the revised Charter.

The 215 report, submitted on 21/03/2022, concerns the accepted provisions relating to thematic group 3
“Labour Rights” (Articles 2, 4, 5, 6, 21, 22, 26, 28 and 29).

Conclusions with respect to these provisions have been published in March 2023.

The 22" report, which was submitted on 12/04/2023, covers the accepted provisions of the Social
Charter relating to thematic group 4 “Health, social security and social protection”, namely:

e the right of children and young persons to protection (Article 7);

o the right of employed women to protection of maternity (Article 8);

o the right of the family to social, legal and economic protection (Article 16);

e the right of children and young persons to social, legal and economic protection (Article 17);

o the right of migrant workers and their families to protection and assistance (Article 19);

o the right of workers with family responsibilities to equal opportunities and equal treatment (Article

27);
o the right to housing (Article 31).

Conclusions with respect to these provisions will be published in March 2024.

528 The ECSR monitors compliance with the Charter under two procedures, the reporting system and the collective
complaints procedure, according to Rule 2 of the Committee’s rules: « 1. The ECSR rules on the conformity of the
situation in States with the European Social Charter, the 1988 Additional Protocol and the revised European Social
Charter. 2. It adopts conclusions through the framework of the reporting procedure and decisions under the
collective complaints procedure ».

Further information on the procedures may be found on the HUDOC database and in the Digest of the case law of
the Committee.

529 Detailed information on the Reporting System is available on the relevant webpage. The reports submitted by
States Parties may be consulted in the relevant section.
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Situations of non-conformity 33°
Thematic Group 1 “"Employment, training and equal opportunities” - Conclusions 2020

» Article 1§2 - Right to work - Freely undertaken work (non-discrimination, prohibition of forced labour,
other aspects

It has not been established that the national authorities have fulfilled their obligations to prevent labour
exploitation of domestic workers.

» Article 163 — Right to work — Free placement services
It has not been established that employment services operate in an efficient manner.

» Article 164 — Right to work — Vocational guidance, training and rehabilitation

- It has not been established that the right of employed persons to vocational training is effectively
guaranteed;

- It has not been established that the right of persons with disabilities to mainstream training was
effectively guaranteed.

» Article 15§61 — Right of persons with disabilities to independence, social integration and participation in
the life of the community — Vocational training for persons with disabilities
The right of children with disabilities to mainstream education and training is not effectively guaranteed.

» Article 15§2 — Right of persons with disabilities to independence, social integration and participation in
the life of the community — Employment of persons with disabilities
Persons with disabilities are not guaranteed effective access to employment.

» Article 25 - Right of workers to protection of their claims in the event of the insolvency of their
employer

It has not been established that workers’ claims in case of insolvency of the employer are adequately
protected in practice.

Thematic Group 2 “Health, social security and social protection” - Conclusions 2021

» Article 362 — Right to safe and healthy working condiitions — Safety and health regulations
It has not been established that domestic workers are protected by occupational health and safety
regulations.

» Article 3§3 — Right to safe and healthy working conditions — Enforcement of safety and health
regulations
Measures taken to reduce the high rate of fatal accidents at work are not sufficient.

» Article 1181 — Right to protection of health — Removal of the causes of ill-health
- The measures taken to reduce infant and maternal mortality rates have been insufficient;
- Transgender people have to undergo sterilisation in order to receive legal recognition.

» Article 11§3 - Right to protection of health - Prevention of diseases and accidents
Efficient immunisation and epidemiological monitoring programmes are not in place.

» Article 12§1 — Right to social security — Existence of social security system
The minimum level of unemployment benefit is inadequate.

330 Further information on the situations of non-conformity is available on the HUDOC database.
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» Article 12§3 — Right to social security — Development of the social security system
Efforts made to progressively raise the system of social security to a higher level are inadequate.

» Article 12§4 — Right to social security — Social security of persons moving between states
Maintenance of accruing rights is not ensured with all States Parties.

» Article 13§1 — Right to social and medical assistance — Adequate assistance for every person in need

- Uninsured persons without resources are not entitled to adequate medical assistance;

- The level of social assistance paid to a single person without resources is inadequate;

- Foreign nationals unlawfully present who cannot apply for international protection are not entitled to
social assistance rights.

Thematic Group 3 “Labour rights” — Conclusions 2022

» Article 4§51 — Right to a fair remuneration - Decent remuneration — Conclusions 2014
The national minimum wage is not sufficient to ensure a decent standard of living.

» Article 483 - Right to a fair remuneration - Non-discrimination between women and men with respect

to remuneration

- It has not been established that the obligation to ensure access to effective remedies in cases of pay
discrimination is fulfilled;

- It has not been established that in equal pay cases domestic law allows for pay comparisons to be
made across companies.

» Article 464 - Right to a fair remuneration - Reasonable notice of termination of employment

- The notice period for dismissal for physical or mental incapacity or for professional inadequacy or as a
result of the removal of positions is manifestly unreasonable;

- The legislation makes no provision for notice periods (i) during probationary periods, and (ii) in the
event of the liquidation of an employer's business (legal person).

» Article 652 - Right to bargain collectively - Negotiation procedures
The promotion of collective bargaining is not sufficient.

» Article 6§4 — Right to bargain collectively — Collective action

- A trade union can only take collective action if it meets representativeness criteria and if the strike is
approved by at least half of the respective trade union’s members;

- The police are denied the right to strike.

» Article 28 — Right of workers’ representatives to protection in the undertaking and fadilities to be

accorded to them

- The protection against dismissal granted to workers’ and trade union representatives does not extend
beyond the end of their mandate;

- Facilities afforded to workers’ representatives are not adequate.

Thematic Group 4 “Children, families, migrants” - Conclusions 2019
» Article 7§1 - Right of children and young persons to protection- Prohibition of employment under the

age ofr15
Prohibition of working under the age of 15 is not effectively enforced.
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» Article 7§63 — Right of children and young persons to protection — Prohibition of employment of children

subject to compulsory education

- Children who are still subject to compulsory education are not guaranteed an uninterrupted rest
period of at least two weeks during summer holiday;

- The protection against employment of children subject to compulsory education is not effectively
guaranteed.

» Article 785 — Right of children and young persons to protection — Fair pay
Young workers and apprentices’ wages are not fair.

» Article 7§6- Right of children and young persons to protection - Inclusion of time spent on vocational
training in the normal working time

There are no clear indications on the intervention of the labour inspectorate on the time spent on
vocational training during the normal working time and the remuneration for young workers.

» Article 767 — Right of children and young persons to protection - Paid annual holidays

The Labour Code does not provide sanctions for the employers that do not respect paid annual leave.

» Article 768 — Right of children and young persons to protection - Prohibition of night work

Data are not provided on the findings of the Labour Inspectorate in relation to prohibition of night work
for young persons under 18, including the nature and number of violations detected and sanctions
imposed.

» Article 16 — Right of the family to social, legal and economic protection

- The measures taken do not ensure an adequate protection of women against domestic violence;

- It has not been established that affordable and good quality childcare is ensured for families;

- The notice period before eviction is too short;

- Families can be evicted during winter;

- The protection of Roma families with respect to housing, including in terms of eviction conditions, is
inadequate.

» Article 17§62 — Right of children and young persons to social, legal and economic protection — Free
primary and secondary education, regular attendance at schoo/
The net enrolment rate in primary education is too low.

> Article 1988 - Right of migrant workers and their families to protection and assistance - Guarantees
concerning deportation

A migrant worker may be considered as a threat to public order and therefore expelled where he/she has
been convicted for a minor crime.
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The ECSR has been unable to assess compliance with the following provisions:
Thematic Group 1 “"Employment, training and equal opportunities”

Thematic Group 2 “Health, social security and social protection”

» Article 11§82 - Conclusions 2021

Thematic Group 3 “Labour rights”

» Article 485 - Conclusions 2022
» Article 5 - Conclusions 2022

Thematic Group 4 “Children, families, migrants”

» Article 782 - Conclusions 2019
» Article 784 - Conclusions 2019
» Article 7§10 Conclusions 2019
» Article 17§81 Conclusions 2019
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II. Examples of progress achieved in the implementation of rights under the
Charter
(non-exhaustive list)

Thematic Group 1 “"Employment, training and equal opportunities”

» Prohibition of all forms of discrimination on grounds of sex in access to social security benefits (Act No.
76/2002).

» Prohibition of all forms of discrimination on grounds of sex in all aspects of working life and right to
equal pay for a work of equal value (Act No. 202/2002).

» In April 2014 the Department for Equality of Opportunities between Women and Men (DEOWM) was
established to monitor the enforcement of the Gender Equality Law.

» Prohibition of all forms of discrimination in employment (Ordinance No. 137/2000 as modified by Act
No. 48/2002).

» The requirement of the Romanian nationality for the representation within the Economic and Social
Council was removed (Article 94 of Law No. 62/2011 on Social Dialogue).

» Exemption of all persons with disabilities working on individual employment contracts from tax on their
wages (Governmental Emergency Ordinance No. 102/1999 approved by Act No. 519/2002).

» Prohibition of discrimination in employment on the grounds of disability (Decree No. 77/2003 and
Labour Code as revised).

» Adoption of an antidiscriminatory legislation to promote an equal and free access to any form of
education for people with disabilities (Act No. 448/2006 on the protection and promotion of the rights of
people with disabilities).

» Phasing out of compulsory military service (Act No. 395/2005).

Thematic Group 2 “Health, social security and social protection”

» Adoption of the Law on Safety and Health at Work No. 319/2006 which entered into force on 1
October 2006.

» Adoption of the Law no 95/2006 on the reform in the field of health care.

» Adoption of the Law no. 47 of 16 June 2005 on the national system of social assistance.

» Restrictions on tobacco advertising and sale (Act No. 148/2000).

» Measures preventing and combating the effects of the tobacco products (Act No. 90/2004).

Thematic Group 3 “Labour rights”

Thematic Group 4 “Children, families, migrants”
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» Right of female employees to a compulsory 42 days postnatal leave (Article 16 of Government
Emergency Ordinance No 96/2003).

» Adoption of a comprehensive framework on the protection and promotion of the rights of the child and
setting up of the National Authority for the Protection of the Rights of the Child (Act No. 272/2004 on the
Protection of the Rights of the Child).

» National action plan to eliminate child labour approved by Government decision No. 1769/2004.

» Prohibition of trafficking of children for any kind of exploitation, including sexual (Act No. 678/2001 on
the Prevention and Combat of Trafficking in Human Beings).

» Adoption of measures to prevent and protect children and young persons against domestic violence
(Act No. 217/2003).

» Section 28 of Act No. 272/2004 on the Protection and Promotion of the Rights of the Child,
promulgated through Decree No. 481/2004 (in force in 2005), provides that a child has the right to be
shown respect for his or her personality and individuality and may not be made subject to physical
punishment or to other humiliating or degrading treatment.
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APPENDIX II

PRESIDENCY OF LITHUANIA COUNCIL OF EUROPE

t, Council of Europe
May - November hif i ' * *
& European  Charte * *
PRESIDENCE DE LA LITUANIE 2‘;““' soclale 1949 - 2024
e Conseil de!I’Europe  MINISTRY erer CUTOPEEANE CONSEIL DE LEUROPE

High-Level Conference on the European Social Charter
“a step by member States to take further commitments under the Charter”
3-4 July 2024, Vilnius, Lithuania

VILNIUS DECLARATION

1. In the Reykjavik Declaration (May 2023), the Heads of State and Government of the Council of
Europe confirmed that “[s]ocial justice is crucial for democratic stability and security” and “reaffirm[ed
their] full commitment to the protection and implementation of social rights as guaranteed by the
European Social Charter system”. They proposed the holding of a high-level conference on the
European Social Charter (ETS No. 35, (revised) ETS No. 163, “the Charter”) “as a step to take further
commitments under the Charter where possible”.

2. At the 133rd Ministerial Session on 17 May 2024, the Committee of Ministers reiterated that social
justice and the Council of Europe’s action on social rights play a crucial role for democratic stability
and security. The Ministers restated their commitment to the European Social Charter system and, in
their decisions, underlined the importance of the Charter and its monitoring procedures, and
welcomed the organisation of a high-level conference.

3. Following the principles set out in the Vienna Declaration and Programme of Action (adopted in 1993
at the World Conference on Human Rights), all “human rights are universal, indivisible,
interdependent and interrelated”. These rights include social rights, such as rights related to work,
education, housing, social protection, health and well-being, and the human rights aspects of the
environment. Combating inequality and social exclusion is vital for all, especially for disadvantaged
individuals. It is also crucial for the implementation of the Sustainable Development Goals as defined
by the United Nations 2030 Agenda for Sustainable Development.

4. The Council of Europe was established in the belief “that the pursuit of peace based upon justice and
international co-operation is vital for the preservation of human society and civilisation”. Social
progress was enshrined in the Statute of the Council of Europe (ETS No. 1) as a cornerstone of
lasting peace. The Russian Federation’s ongoing war of aggression against Ukraine has had both
immediate and lasting fallout as regards the enjoyment of human rights, including social rights for
Ukrainians and all persons affected, and, very significantly, for women and children. The
repercussions were and continue to be felt across Europe and throughout the world, including on the
global economy and trade, particularly with increases in the cost of living and worsening food
insecurity.
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Social justice and the respect for, and the protection and implementation of social rights, as
guaranteed in particular by the European Social Charter system, are crucial for promoting democratic
security and stability. It is also very important to respond to new or emerging challenges and avoid the
risk of further erosion of social rights protection and increasing inequalities, in order to maintain social
cohesion in our societies.

Through its monitoring, reporting and collective complaints mechanisms, the Charter provides
effective governance inputs, through both the European Committee of Social Rights and the
Governmental Committee of the European Social Charter and European Code of Social Security (“the
Governmental Committee”), in the pursuit of social justice and the protection of social rights.

On the occasion of this High-Level Conference, which coincides with the 25th anniversary of the entry
into force of the revised European Social Charter and the 75th anniversary of the Council of Europe,
the representatives of Council of Europe member States:

underline the importance of having a robust and responsive social rights framework across Europe,
underpinned in particular by relevant treaty law, including the European Social Charter system. It is
the collective duty of member States to promote respect for, and the continuing development of,
social rights, both as human rights and also as vectors of economic growth, social progress and
social cohesion, peace, security and stability;

affirm that military aggression and breaches of peace are incompatible with States’ human rights
obligations in general, and, in particular, with their social rights obligations; in this context, welcome
the solidarity shown towards the people of Ukraine and the social protection offered by Council of
Europe member States to those who are temporarily displaced;

acknowledge the possibility offered by the Charter for States Parties to increase progressively their
commitments aimed at respecting, protecting and implementing social rights, a process that can and
should be further strengthened through constructive and enhanced dialogue between the competent
national authorities and the organs of the Charter, together with social partners;

welcome the commitment of member States of the Council of Europe to promote social justice and,
in particular, the efforts made by member States to accept a high level of commitment to social
rights, and the effective action taken by the States Parties to the European Social Charter to address
the findings and conclusions of the European Committee of Social Rights when necessary;

recall that the Council of Europe Development Bank, in line with its unique social mandate,
contributes to strengthening social cohesion through projects with social value in its member
countries;

welcome the decisions adopted by the Council of Europe Committee of Ministers to improve the
implementation of the Charter system and its monitoring arrangements. This includes an invitation to
the European Committee of Social Rights to apply, where possible, the existing Charter provisions to
new and emerging social policy challenges and to strengthen the role of the Governmental
Committee in respect of follow-up and reflection;

acknowledge the crucial role of national executives and legislatures in strengthening the protection of
social rights through legislative action, in particular the part parliaments play in the ratification
process of international treaties, and the acceptance of additional commitments under the Charter.

Consequently, the representatives of Council of Europe member States:
commit to respect, protect and implement social rights in general and, for the States Parties to the
Charter, to pay continued attention to the challenges and opportunities to implement the Charter’s

requirements and, to this end, encourage States Parties to make full use of all available possibilities
for enhanced dialogue between the organs of the Charter, States Parties and social partners;
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d.

encourage member States to consider ratifying the revised European Social Charter (1996) in an
effort, alongside the policy approaches of member States, to support the Council of Europe’s stated
aim of facilitating economic and social progress;

propose to keep under review the possibilities for acceptance of additional commitments under the
Charter, including the collective complaints procedure;

invite the Committee of Ministers of the Council of Europe to:

i. enable further discussions with national as well as competent local and regional authorities, and
social partners, in order to promote a rights-based approach to social policy and the sharing
of knowledge and good practice in responding to persistent and emerging common problems
and challenges. The following areas might be covered:

inequalities, low incomes and social exclusion, housing and demographic change;
- any form of discrimination having an impact on the full enjoyment of social rights;

- the social rights dimension related to the Reykjavik Declaration commitment “to
[strengthen the] work on the human rights aspects of the environment”;

- persistent and emerging challenges in the area of work, with the necessary attention
being paid to freedom of association and collective bargaining, new forms of employment,
the transition to a green economy, digitalisation, including the advent of artificial
intelligence, technological change, work-life balance and, very significantly, the questions
of participation and dignity (such as the protection against all forms of harassment,
including sexual harassment) in the workplace;

ii. give increased priority to co-operation activities in the field of social rights with a view to
improving the implementation of the Charter in the light of the monitoring outcomes of the
European Committee of Social Rights and related Committee of Ministers recommendations.
The “social rights” component of the Council of Europe Action Plan for Ukraine “Resilience,
Recovery and Reconstruction” 2023-2026, is an inspiring example of such activities;

iii. ensure co-operation among Council of Europe entities and committees in the area of social
rights, and continue to work together while exploring possibilities to increase co-operation with
other international organisations as well as with the European Union in promoting social rights
as guaranteed by the European Social Charter and its protocols;

iv. remain open to considering possible measures for further optimising the Charter system;

v.  explore regularly the need to convene this High-Level Conference to address contemporary
social policy challenges, also taking into account the expected outcomes.
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APPENDIX Ill: Digest of the case law of the ECSR

Link: DIGEST OF THE CASE LAW OF THE EUROPEAN COMMITTEE OF SOCIAL RIGHTS
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