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Introduction:

1. The present document contains the contributions received by 1 September 2017 from
experts on the initial draft Report of the CDDH on the legal framework of the Council
of Europe for the protection of social rights, prepared for the Drafting Group on Social
Rights (CDDH-SOC). These contributions were sent following a call for contributions
issued at the 87" CDDH meeting (6-9 June 2017).”

2. Contributions were received from the Netherlands and Poland.

Introduction :

1. Le présent document contient les contributions regues jusqu’au 1 septembre 2017 de
la part des experts sur le projet de Rapport initial du CDDH sur la protection juridique
des droits sociaux au sein du Conseil de I'Europe, préparé pour le Groupe de
rédaction sur les droits sociaux (CDDH-SOC). Ces contributions ont été envoyées a
la suitcze d'un appel a contributions lancé lors de la 87° réunion du CDDH (6-9 juin
2017).

2. Des contributions ont été recues de la part des Pays-Bas et de la Pologne.

' Doc. CDDH(2017)R87, § 37.
2 Doc. CDDH(2017)R87, § 37.


https://rm.coe.int/r86-abridged-report/1680734189
https://rm.coe.int/r86-abridged-report/168073418a
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I
NETHERLANDS / PAYS BAS

With comments by the Netherlands

Strasbourg, 17 May 2017 CDDH-SOC(2017)001

STEERING COMMITTEE FOR HUMAN RIGHTS
(CDDH)

DRAFTING GROUP ON SOCIAL RIGHTS
(CDDH-SOC)

Draft report of the Steering Committee for Human Rights (CDDH)
on the legal framework of the Council of Europe
for the protection of social rights

I.  INTRODUCTION
1. Background of the work and methodology of the report

[.]

20. Another point to note is that the collective complaints procedure is a protection system
complementing the reporting system. It is-and-a different system and-complementaryto-from
the jurisdictional protection, in the field of social rights, afforded by the Court under the
Convention, with its own characteristics thereby offering complementary protection of social

rights. Because of their collective nature, complaints may only raise questions concerning the
possible unsatisfactory application of the Charter ef a-state’staw-orpractice — and may not
submit individual situations. Unlike the Convention, therefore, a complaint may be lodged
with the ECSR without domestic remedies having been exhausted and consequently, without
delay and without the complainant organisations necessarily being a victim of the alleged
violation of the Charter._It should also be noted that the Convention protects everyone within
the jurisdiction of a state party (article 1 of the Convention), while foreigners who are not
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lawfully residing on the territory of a state party are excluded from the scope of the Charter
(paragraph 1 of the Appendix to he Charter)

[L.]

46. During the conference, participants exchanged views on three main challenges: social
rights and economic crises, the synergy between European Union law and the Charter, and
the relevance and effectiveness of the collective complaints procedure. Some participants
wﬁw&ethepmpenam—rssues—were—dﬁeuesedr the need to reinforce the status

and position of the ECSR and the need for the Council of Europe to implement a
communication policy capable of sending a clear message on the legal nature of the Charter
and the scope of the ECSR’s decisions.®

47. At the end of the Conference, states and European institutions were invited to start a
political process (the “Turin Process”) which would promote greater acceptance of the
normative system of the Charter and better implementation of its provisions. This initiative
was deemed necessary so that the normative system of the Charter could be strengthened
and finally express its full potential alongside the European Convention on Human Rights
and the Charter of Fundamental Rights of the European Union, in the name of the
aforementioned overarching principles, namely the indivisibility and interdependence of
fundamental rights.*

Comment [PM1]: (PL: Those were
suggestions voiced by some participants not
representing Member states. Those
suggestions were not discussed.}

49 The “Turln Process aise—represents an—genume opportunlty te—tum—deelaratrens—ef
to reinforce

the effectlveness of the |mplementatlon of somal rlghts—

50. The General Rapporteur of the “Turin I” Conference, M. Nicoletti, Vice-President of the
Parliamentary Assembly (PACE), aceordinghy-included an Action Plan (see Appendix) in his
General Report above mentioned (“Nicoletti Report” : a driving force for the “Turin Process”)°.
It should be noted-hewever-that these documents do not have the status of agreed outcome
documents and, as such, are no common basis for further action. Sseveral States have

explicitly distanced themselves from the findings and conclusions of the "Nicoletti Report"
(see below, the current status of the "Turin Process").

3

4 Ibid: Executive Summaryy page 2 of the “Nicoletti Report"

6 See the entlre Nlcolettl Report https //www coe. |nt/en/web/tur|n european -social- charter/conference-turln).

Comment [PM2]: {PL: Such a view of
the "process" is somewhat exaggerated
taking into account the current state of it,
especially limited involvement of the states
(it is solely up to them to adopt any
decisions). The para should be deleted or
mitigated. See also para 51 on position of
the States.}



https://www.coe.int/en/web/turin-european-social-charter/conference-turin
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[...]

63. Concluding remarks were presented by Giuseppe Palmisano, President of the ECSR.
According to him, it is clear from the Conference that social rights are not only a fundamental
value but that they are of a fully legal nature — forming part of the legislation in force in
Europe : European international law on human rights, Community law and national laws. As
legal norms, they must be applied, interpreted and judicially guaranteed by national and
European courts. To this end, the most relevant "law" is the Social Charter — being the most
comprehensive and complete instrument for the protection of social rights at pan-European
level. However, it is clear from the Conference that, for various reasons, the ECHR and the
ECJ do not fully exploit the full potential of the Charter system and do not always seem to
regard it as a source of law to be taken as a reference or to apply regarding social rights
issues. As to the courts of the States Parties to the Charter, mr Palmisano observed that they
should increasingly regard and perceive it as an "integral part of domestic law" — taking into
account, of course, the specific legal characteristics of each national legal order and the
specific nature of the provisions of the Social Charter, which are not all directly applicable,
nor all of them able to produce direct effects.

(v) Current status of the follow-up to the “Turin Process”

The Committee of Ministers, at the level of the GR-SOC, had a detailed exchange of views
on the “Turin Process”, especially on the proposals in the “Nicoletti Report”, in light of the

‘Brussels Document” on 26 May 2015%. The delegations considered that priority should be

given to encouraging further ratifications of the Revised Charter and the system of collective
complaints, in particular by examining the obstacles to them. With regard to the appointment

and increase of the members of the ECSR, delegations expressed mixed views. A number of

delegations were in favour of further simplification of the Charter monitoring procedures
and/or for it to address the most pressing issues. Finally, delegations supported the
suggestion to invite the Council of Europe Development Bank to finance more projects

[new parallt should also be pointed out that during the discussions several delegations
opposed other aspects of the "Nicoletti Report", in particular the following: hhe parallelism
between the Convention and the Charter systems,| while their legal binding obligations are

Comment [PM3]: (FR : djout de la
Pologne qui montre son désaccord sur
certains points (augmentation du nombre
de membres du CEDS, parallélisme entre le
systéme de la Convention EDH et celui de
la Charte). Pourtant, il est communément
admis que la procédure de réclamations
collectives établie dans le cadre de la
Charte représente un systéme de protection
paralléle et complémentaire a la protection
Jjuridictionnelle assurée dans le cadre de la
Convention européenne des droits de
Uhomme. En effet, la Charte a été élaborée
comme un instrument des droits de ’homme
destiné a compléter la Convention EDH.
Mais nous sommes d’accord avec cet insert
car il ne fait que montrer les divergences
entre les Etats membres a ce sujet. ).

different; the opportunity of EU accession to the Charter; the lack of formal status of the
Turin Action Plan — its proposals having not been endorsed by the "Turin I" Conference.
Finally, some delegations invited the ECSR to reflect on its working methods and its
approach to the interpretation of the Charter. One delegation said that it creates a lack of
clarity as to the scope of the obligations undertaken by member States.

8 See GR-SOC(2015)CB3 — Rapporteur Group on Social and Health Questions (GR-SOC) of the Committee of
Mmter

Comment [AK4]: Comment NL : in

view hereof this report should refrain from
constantly making a parallel between Court
and ECSR and stick to neutral descriptions
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[new para] In November 2015 the Committee of Ministers adopted Adeption—by—the
Committee—of Ministers—in—November—2015—of -the Programme and Budget 2016-2017,
specifying that: “emphasis will be given to strengthening the application of the Charter in
today’s Europe. The Council of Europe will maintain a dialogue with the European Union on
this matter. The key objective is to improve the implementation of social rights at national
level, in order to reduce economic and social tensions. Efforts will be made (...) to simplify
the monitoring procedures, which could make further ratifications of the Revised Social
Charter and its Additional Protocol on Collective Complaints more attractive, and {(...) to
enhance targeted co-operation with member States in the field of social rights...”."°_With this
in mind, the Committee of Ministers decided to: 1) create two new lawyer posts in the Social
Charter Department in connection with the collective complaints procedure; 2) transfer a third
post in connection with the new European Social Cohesion Platform (see below), and 3)

increase the financial resources earmarked for boosting co-operation activities focusing on
the Charter system.

- [pew-para}-On 19 January 2016, following up on the discussions of May 2015, Appreval
on—19January20146-by the GR-SOC endorsed the following ef—the—Deeember—ZO45
proposals from the General Secretariat/GoE
Process”:"" high-level meetings in member states in order to promote further ratifications
and acceptance of more of the Charter's provisions; simplifying the monitoring
procedures, particularly for states which have accepted the collective complaints
procedure; improving targeted technical co-operation with member states; strengthening
the synergy between European Union law and the Charter (these four “courses of action”
are elaborated on below: Part Il, B and Part IV).

new para
In the annual eExchange of views;-en-30-March-2016,-between the President of the ECSR

and the Ministers’ Deputies_—on 30 March 2016 and 22 March 2017 - the President
discussed —pr—esentahen—by—the—lapesrdent—en—the progress made and the remaining

challenges (see below)."

[

Comment [AK5]: NL comment : This is
business as usual — not worth highlighting
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- Launch on 10 December 2015 of the new European Somal Charter webS|te —thH—S—hel-Bl-Hg

(M%one of the six pr|or|ty sectors |dent|f|ed by the Commlttee of M|n|sters in |ts
2011 Declaration on the Charter).

[.]

71. The aim here is to attempt to examine, through examples of case law, whether since
September 2008 (when the final version of the document cited above was published™), there

are_significant developmentsthe-Court-has—made—any-sighificantprogress—as regards the
protection of social rights by the Court.

[..]

92. With regard to education for Roma children,'™ mention should be made of the Grand
Chamber’s Orsus and Others v. Croatia judgment of 16 March 2010 concerning 15 Croatian
nationals of Roma origin placed in Roma-only classes during their schooling. This case
should be distinguished from that of D.H. and Others v. the Czech Republic,16 as in this case
the two schools in question did not apply a general policy of segregation of Roma children. In
Orsus and Others it was alleged that the special classes only included Roma children
because of their poor command of the Croatian language. Yet the tests used to determine
their placement did not really relate to their language skills, the curriculum did not address
language problems and nothing was done to monitor the pupils’ progress in this area. In
contrast with its Chamber judgment of 17 July 2008, the Court found that there had been a
violation of Article 14 taken in conjunction with Article 2 of Protocol No. 1 as there were no
clear or transparent criteria for the applicants’ transfer to mixed classes. As in D.H., itis
surprising-that-the Court referred to many different sources but did notfailed-te mention the
ECSR’s position on this subject (separate school facilities for Roma children violate Article
17§81 of the Charter).

[L.]

116. With regard also to migrants’ living conditions," the Court found in its initial V.M. and
Others v. Belgium judgment of 7 July 2015, as in the M.S.S. judgment (§162), that there had
been a violation of Article 3 in respect of a family of asylum-seekers who had been exposed
to conditions of extreme poverty for four weeks (reference to the ECSR’s finding of
non-conformity with Article 17§1 of the Charter in the context of Complaint No. 69/2011, DC/
v. Belgium). However, the case was struck off the Court’s list by a Grand Chamber judgment
of 17 November 2016 under Article 37, paragraph 1a) of the Convention (after contact was
lost with the applicants).

14

http://www.coe.int/t/dghl/standardsetting/cddh/GT_DH_SOC/Recent%20developments%20in%20the%20field%20
of%ZOsociaI%ZOriqhts publication_EN.pdf

® See, in particular: http://www.echr.coe.int/Documents/FS_Roma_ENG.pdf: factsheet on Roma and Travellers
gJanuary 2017: see pages 19 to 21).

It should be recalled that in its Grand Chamber judgment of 13 November 2007, the Court considered that it did
not need to examine the applicants’ individual cases, it having been established that the application of the
impugned law (on the placement of children in special schools) had, at the time of the facts, had harmful and
disproportionate effects on the Roma community. The Court consequently found that there had been indirect
discrimination against the applicants — based primarily on statistics. In this way, the Court aligned itself with the
evaluation mechanism of the Charter (relating to a general situation).

7 1t is worth noting the pending case, B.G. and Others v. France (63141/13), concerning the emergency
accommodation in tents of asylum-seekers accompanied by minors.

8


http://www.coe.int/t/dghl/standardsetting/cddh/GT_DH_SOC/Recent%20developments%20in%20the%20field%20of%20social%20rights_publication_EN.pdf
http://www.coe.int/t/dghl/standardsetting/cddh/GT_DH_SOC/Recent%20developments%20in%20the%20field%20of%20social%20rights_publication_EN.pdf
http://www.echr.coe.int/Documents/FS_Roma_ENG.pdf
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[NL: add new para] With regard to the living conditions of asylum seekers unlawfully on the
territory of a state party, the inadmissibility decision in Hunde v. the Netherlands of 5 July
2016 _can be mentioned. In this case the applicant, a rejected asylum seeker who was not
entitled to state-sponsored care or accommodation, based his complaint mainly on the
findings of the ESCR in the context of complaints No. 90/2013 and No. 86/2012 (Conference
of Churches v. the Netherlands and Feantsa v. the Netherlands) that the Netherlands had
breached articles 13 and 31 of the Charter. The Court found that there had been no violation
of Article 3. The Court considered the situation of irreqular migrants to be significantly
different from the situation in the M.S.S. judgment (see above) and found the application
manifestly ill-founded.'®

[L.]

126. The Court also delivered several judgments where it found there had been a violation of
Article 6 due to the failure to execute final judgments.” One such example in the
employment field is the Garcia Mateos v. Spain judgment of 19 February 2013 (according to
which the failure to provide the applicant with compensation amounted to a violation of article
6.1, when Spanish Constitutional Court had already declared that the response to the
applicant’s request for a reduction in working time so that she could look after her child
amounted to discrimination on grounds of sex). In the environmental field, there is the
Apanasewicz v. Poland judgment of 3 May 2011 (decision ordering closure of a production
plant). Lastly, in the field of housing, it is worth noting the Tchokontio Happi v. France
judgment of 9 April 2015 relating to the failure to enforce a decision ordering that the
applicant be re-housed as a matter of urgency, under a procedure provided by the
“DALO” Act®® The Court held that the explanation given by the government for the
authorities’ failure to enforce the judgment, namely that there was a shortage of available
housing, was not a valid reason — given that it was not open to a state authority to cite lack of
funds or other resources as an excuse for not honouring a judgment debt.?' However, the
Court declared the complaint under Article 1 of Protocol No. 1 inadmissible, considering that
the right to a “social tenancy” did not constitute a possession within the meaning of this
provision.

'8 The Court _did not accept the applicant’s argument that the findings by the ECSR under the Charter should be
considered to lead automatically to a violation of Article 3 of the Convention. The Court considered the actions by
the Netherlands and concluded that it could not be said that the Netherlands authorities have fallen short of their
obligations under Article 3 by having remained inactive or indifferent.

' Mention may also be made of older cases still relevant with respect to execution, such as the Piven and
Zhovner v. Ukraine judgment of 29 June 2004 (non-execution of judgments ordering the payment of
length-of-service bonuses and sick pay: violation of Article 6§1 and Article 1 of Protocol No. 1): see Interim
Resolutions CM/ResDH(2010)222, CM/ResDH(2011)184 and CM/ResDH(2012)234 regarding execution of the
pilot judgment of 15 October 2009 in the case Yuriy Nikolayevich Ivanov v. Ukraine and 389 other cases.

* See below the decisions of 5 December 2007 concerning France (Collective Complaints Nos. 33/2006 and
39/2006) where the ECSR found that there had been several violations in the field of housing (in a 2008
Resolution, the Committee of Ministers noted the adoption of the “DALO” Act, but in December 2015, in the
context of the simplified reports procedure — see below — the ECSR noted that the situations had not been
brought into conformity with the Charter — given the lack of information or insufficient information provided by
the Government). The judgment of the Court reflects the difficulty of implementing the “DALO” Act, but — an

therefore-that-the-Court-makes no reference in this judgment to the monitoring mechanism of the ECSR.

2! See also the Levishchev v. Russia judgment of 29 January 2009 where the Court found that there had been a
violation of Article 6 and Article 1 of Protocol No. 1 (4 years to allocate housing after a final judgment) and the
Gerasimov and Others v. Russia pilot judgment of 1 July 2014 where the Court found there had been a violation
of Articles 6 (non-enforcement or delayed enforcement of judgments ordering the allocation of housing or
obligations in kind) and 13 (Compensation Act not applicable to such decisions) and Article 1 of Protocol No. 1.

9
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[...]
d. Findings

184. It is difficult to draw any clear lessons from the Court’s burgeoning case law, particularly
as, in accordance with its terms of reference, it decides in the light of the circumstances of
each individual case (with the aforementioned exception of DH and Others v. Czech
Republic, where, after considering statistics pointing to a strong presumption of indirect
discrimination in the relevant field, it chose not to focus on the applicants’ individual
circumstances). Nevertheless, the Court’s findings sometimes extend beyond the scope of
the individual cases before it, by criticising legislation or practices of a general nature or, in

187. There also appears to have been some developmentpregress in two areas where little
change had been noted in the previous publication: protection against social insecurity and
disabled persons’ right to social integration.

188. With regard to social insecurity,?” the Court had already acknowledged that insufficient
income might fall within the scope of Article 3, though without ever finding a violation. Once
again, in its inadmissibility decision of 18 June 2009 in Budina v. Russia, the Court found that
the threshold of severity had not been reached, but at the same time it took an important step
by arguing, for the first time, that serious deprivation could be incompatible with human
dignity. This was followed by the first finding of an Article 3 violation based on social
insecurity, in the M.S.S. v. Belgium and Greece judgment of 21 January 2011.%° However,
this concerned not insufficient income or social benefits to live in dignity but rather the
specific circumstances of an asylum-seeker who had been forced to live on the street for
several months with no means of subsistence, thereby making him particularly vulnerable. In
its inadmissibility decision of 5 July 2016 in Hunde v. the Netherlands, the Court found that
Article 3 requires state parties to take action in situations of the most extreme poverty (such
as the situation in the M.S.S judgment), but there is no right to social assistance as such
under the Convention. This case concerned an irregular migrant who was no longer entitled
to state-sponsored care and accommodation for asylum seekers.

[L.]

190. Despite this significant development pregress and the Court’s expanding case law on a
number of social rights, there are still certain limits to the protection it offers. In the Grand
Chamber’s judgment of 15 March 2012 in Austin and Others v. United Kingdom, the Court
stated that “the Convention is a living instrument which must be interpreted in the light of
present-day conditions and of the ideas prevailing in democratic states today.... This does
not, however, mean that to respond to present-day needs, conditions, views or standards the
Court can create a new right apart from those recognised by the Convention ... or that it can
whittle down an existing right or create a new ‘exception’ or justification’ which is not
expressly recognised in the Convention ...” (§53).

2 pside from living conditions in prison and other forms of residential institution (see, for example, the following
judgments finding violations: Nencheva and Others v. Bulgaria of 18 June 2013, Centre for legal resources on
behalf of Valentin Campeanu v. Romania of 17 July 2014 and Stanev v. Bulgaria of 17 January 2012).

In a similar case, V.M. and Others v. Belgium, the Court found a violation on 7 July 2015, but the case was
struck from the list in the Grand Chamber on 17 November 2016, because contact with the applicants had been
lost.

10

Comment [AK6]: NL: The foregoing
does not warrant this conclusion.
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[..]

193. Finally, it should be noted that the Court appears to have been making increasing
reference to the decisions and conclusions of the ECSR in recent years, sometimes in
support of its findings,24 and sometimes differing from them.?® However, these references are
often of a general nature, and accompanied by other sources.?® Finally, it has to be noted
that the Court still often does notfailste make any allusion to the Charter system in cases in
which this might nevertheless be quite appropriate.?

494. This applies particularly to the aforementioned cases dealing with austerity measures,
despite several ECSR decisions concerning Greece and its conclusions on this subject

relating to various States (see below). ln—a—generalmanner—it—appears—impertantto

Possible-action-NL comment: In view of CDDH guidance no follow-up proposals at this

stage (analysis).

x Particularly in the following aforementioned cases: The Demir and Baykara v. Turkey Grand Chamber judgment
of 12 November 2008 (violation of the right to conduct collective bargaining — the Court also noted states’ wish to
strengthen the mechanism of the European Social Charter), Matelly v. France of 2 October 2014 (violation
concerning the freedom of association of military personnel, in which the Court went beyond the requirements of
the ECSR), Junta Rectora Del Ertzainen Nazional Elkartasuna v. Spain of 21 April 2015 (non-violation concerning
police officers’ right to strike), Cam v. Turkey of 23 February 2016 (violation for refusal to admit a blind person to
music school), Yordanova and Others v. Bulgaria of 24 April 2012 (violation following the eviction of Roma without
the offer of alternative accommodation — relying partly on collective complaint No. 31/2005 v. Bulgaria), Efe v.
Austria of 8 January 2013 (non-violation following refusal to grant family allowance for children living abroad —
subsequently contradicted in ECSR conclusions) and Stefanetti and Others v. ltaly of 15 April 2014 (violation
following a substantial reduction in pension payments).

% Particularly in the following aforementioned cases: the Stummer v. Austria Grand Chamber judgment of 7 July
2011 (non-violation following refusal to affiliate working prisoners to the old-age pension system: no European
consensus), National Union of Rail, Maritime and Transport Workers v. United Kingdom of 8 April 2014 (non-
violation following a legal ban on secondary trade union action: states enjoy a wide margin of appreciation and the
applicants produced no evidence of a negative impact on the enjoyment of their rights) and Berger-Krall and
Others v. Slovenia of 12 June 2014 (non-violation following reduced security of tenure for tenants who were
“specially protected” under the previous regime: with regard to the applicants’ situation, the transition to a market
economy could be deemed reasonable and gradual).

% Particularly in the following areas: the right to leave employment, the right not to join a trade union, the right to
strike, refusal to register a trade union, public officials’ freedom to form or join trade unions, the right to secondary
education, harassment of persons with disabilities, unfair dismissals, harassment in the workplace and the right to
garental leave.

Particularly in the following aforementioned cases: the DH and Others v. Czech Republic Grand Chamber
judgment of 13 November 2007 and Orsus and Others v. Croatia of 16 March 2010 (violations concerning the
education of Roma children: numerous ECSR conclusions on this subject), Tchokontio Happi v. France of 9 April
2015 (violation following failure to execute a decision ordering urgent rehousing: two collective complaints on this
subject against France), Dhahbi v. Italy of 8 April 2014 (violation, prior ECSR conclusions) and Andrle v. Czech
Republic of 17 February 2011 (non-violation, idem, prior ECSR conclusions on this subject, cited above) and the
case Cam v. Turkey of 23 February 2016 (violation for refusing access to musical education to a blind person)
and more generally, the judgments of the ECHR concerning the rights of persons with disabilities (while it exists a
ggpecific Article 15 of the Charter on this topic).
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B. European Social Charter (“The Charter”)

a. State of signatures, ratifications and number of provisions accepted

[.--]
203—rllce—the—Cenvertionuiththe—oxeestion ol Colional Protecole —tThe Charter is

based on an “a la carte” system of acceptance of its provisions, which allows states to
choose the provisions they are willing to accept as obligations under international law.
Accordingly, while explicitly encouraging them to gradually accept all of its provisions, the
Charter allows states, at the time of ratification, to adapt their undertakings to fit the level of
protection of social rights achieved in their country, in law and/or in practice.

204. Part | of the Charter sets forth the rightsike-the-Convention—and Part |l details States’
obligations with respect to their implementation. In spite of its “a la carte” system, when
States ratify the revised Charter, they must accept a minimum of rights (16 articles, including
at least six of the “so called” nine hard core articles — or 63 numbered paragraphs)®.
Concerning the European Social Charter of 1961, States must accept at least five of seven
articles (Articles 1, 5, 6, 12, 13, 16 and 19) and a number of articles or numbered paragraphs
of Part Il of the Charter, as it may select, provided that the total number is not less than 10
articles or 45 numbered paragraphs®.

[..]

207. In 2002, in order to encourage states to accept more of the Charter provisions, and
bearing in mind that “a la carte” acceptance is of a temporary nature like reservations in
respect of international instruments j j ich; -
i i , the Committee of Ministers decided to
implement Article 22 of the 1961 Charter on reports concerning provisions which are not
accepted.31 In practice, once they have ratified the revised Charter, States are obliged to
submit a report, every five years, on provisions they have not accepted for examination by
the ECSR.

b. Conclusions and decisions of the European Committee of Social Rights
(ECSR)

(i) Nature of ECSR conclusions and decisions

208.NL proposal: replace this para by a description of the relevant articles of the Charter |

(role ECSR, Governmental Committee and Committee of Minister]

2 part |1l of the Charter, Article A “Undertakings”, §1.

% Article 20 of the European Social Charter of 1961.

% Decision of the Committee of Ministers adopted on 11 December 2002 at the 821 meeting of the Ministers’
Deputies.

12

Comment [PM7]: {PL: Verification

|| procedure ends with a decision of the
|| Committee of Ministers which (NOT the
[\ conclusions or decisions of the CIE) are

conclusive for Member States. They should
consider them in their legislative or policy
processes, as appropriate. To write that
states parties are mandated to abide by the
conclusions and decisions of the CIE,
degrades the other two verifying bodies,
i.e., the Governmental Committee and the
Committee of Ministers and unduly expands
the powers of the CIE. This para should
accurately describe the competencies of the
respective verifications bodies. The
following paras should be adjusted
accordingly.}

{PT : Au par. 199, “Insofar...; il faut
quand méme garder une référence au
pouvoir décisionnel qui resulte du jeu des
différents organes du systéme de la

CSE. Nous pourrions mettre, si cela
convenait a toutes les parties, dans le sens
du respect d’une plus grande exactitude
dans la description du fonctionnement de ce
systeme: ... the conclusions (in the context
of the reporting system) and decisions (in
the context of the collective complaints
procedure) of the ECSR, which give rise, on
consultation with the Governmental experts
committee, to a Resolution or a
Recommendation of the CM, possess a
particular, tendencially binding, authority.}

{GR supports PT}

Comment [AK8]: NL comment : This
text is not very clear and should be replaced
by a more neutral description of the relvant
articles of the Charter.
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However the fact that the Decisions and ConcIuS|ons of the
ECSR are not enforceable does not mean that a State can ignore them. These are thus
declaratory, in other words they set out the law and should serve as a basis for positive
developments with respect to social rights through the passing of new laws, case law or
practices at national level.

p1o \Furthermore it can happen that national courts declare invalid or set aside domestic

legislation if the ECSR has ruled that it is not in compliance with the Charter (see below,

point f). Lastly, as—with—thejudgments—of theCourt—it is possible for ECSR members to

append their dissenting opinions to Conclusions and Decisions adopted by the ECSR.

(iij) State reporting procedure

211. The state reporting system is set out in Part IV of the 1961 Charter as amended by
the 1991 Protocol (known as the “Turin Protocol”) and has been further elaborated in several
decisons of the Committee of Ministers. In the course of time the reporting system has
become very lcomplex -

[new para]Although the 1991 Protocol has not yet entered into force,* it is applied on the
basis of a decision of the Committee of Ministers.*® This decision }has—improved-the

reporting—system,—by—clarifiesying the prerogatives and responsibilities of the organs in
charge of the control of the Charter, and has also enabled the social partners and non-

governmental organisations (NGOs) to be more closely involved.

212. Under the reporting system, States Parties are under the obligation to regularly submit a
report on how the provisions of the Charter they have accepted are applied in law and in
practice. The reports are examined by the ECSR which decides, from a legal point of view,
whether or not the national situations they describe comply with the Charter. The decisions of
the ECSR — known as “Conclusions” — are published annually.

213. When sending the Secretary General a report pursuant to Articles 21%* and 22%, states
must also send a copy of the report to such of its national organisations as are members of
the international organisations of employers and trade unions invited, under Article 27,
paragraph 2, to be represented at meetings of the Governmental Committee.*® These
organisations may send any comments they have on the national reports to the Secretary
General, who then sends a copy of their comments to the states concerned, so that they
have an opportunity to respond. Moreover, there is also a provision whereby the Secretary
General sends a copy of the national reports to the international non-governmental
organisations who have consultative status with the Council of Europe and have particular
competence in the matters governed by the Charter (Article 1 of the Turin Protocol- see
below, Part lll, E: Conference of INGOs). Lastly, given that the reports are published on the
websrte dedlcated to the European Social Charter, any national or other organisation {such
: may submit its

and it falls to the ECSR, if it

comments to the Department of the European Somal Charter

2 |t should be recalled that it requires ratification by all States Parties. To date, four states have yet to ratify it.
% On 11 December 1991 the Committee of Ministers adopted a decision calling on the states and monitoring
bodles to consider already applying some of its measures if permitted to do so by the text of the Charter.

3 part IV, Article C, Article 21 of the Charter : “Reports on accepted provisions”.
% part IV, Article C, Article 22 of the Charter : “Reports on non-accepted provisions”.

In practice, this concerns the following three organisations: the European Trade Union Confederation (ETUC),
Business Europe and the International Organisation of Employers (IOE).
¥ For example, in 2015, shadow reports were submitted by the Belgian Interfederal Centre for Equal
Opportunities (UNIA), the Danish Institute for Human Rights (INDH) and the Scottish Human Rights Commission
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sees fit, to take them into account when assessing a national situation. In practice, it is not
often that national and international organisations send any comments on the state reports.

214. In 2007, following a decision by the Committee of Ministers, the provisions of the
Charter were divided into 4 thematic groups: Group 1: Employment, training and equal
opportunities; Group 2: Health, social security and social protection; Group 3: Labour rights;
Group 4: Children, families, migrants.®® Every year, states submit a report on one of these
four thematic groups. Consequently, each provision of the Charter is reported upon every
four years.

215. In 2014, the Committee of Ministers adopted changes to the Charter reporting and
monitoring system, primarily to simplify the system of national reports for those states
(currently 15) that have accepted the collective complaints procedure. [n practice, this means
that every two years they submit a simplified national report in which they explain the
follow-up action taken in response to decisions of the ECSR on collective complaints brought
against them.® \Depending on the case, the ECSR may then conclude that the national

situation has been brought into conformity with the Charter. The new system has been in
force since October 2014 for states that have accepted the collective complaints procedure.
For the other states, it will come into force one year after their acceptance of the 1995
Protocol providing for the collective complaints procedure.

[L.]

218. It should be noted the-faet-that in ..[vear] the Governmental Committee also started to
is-how-alse-dealing with the European Code of Social Security. Since then has it has less
time (eighth meetings days in stead of the usual ten days) to prepare the decisions for the
Committee of Ministers. This has posed a challenge toundermined the effectiveness of the
Charter system.—sinee—i—ic—develednow—opbrrelehimectirgs—doys [(ontenl—oithe
Gevernmental-Committee. Thus—Aaccording to an informal working method, decided in
2015, between the Governmental Committee and the ECSR, the latter selects henceforth a
maximum of situations for discussion by the Governmental Committee from among its
negative conclusions (currently 80 per cycle). Many negative conclusions are therefore no
longer discussed and "handed over" to the ECSR's assessment four years later (in the next
cycle on the articles concerned). According to the ETUC, practice demonstrates that this new
working method should be improved - in particular by allowing the ECSR to select more
cases and by better arguing the reasons for non-selection of cases of non-conformity with
the Charter.

219. The role of the Committee of Ministers in the reporting system comes into play in the
final phase. Once it has received the Conclusions—of-the- ECSRreport of the Governmental
Committee, it adopts, by a two-thirds majority of votes cast, a resolution which brings each
supervision cycle to a close and may contain individual recommendations addressed to the
states concerned. ;—given-that-lin the event of a non-conformity conclusion by the ECSR,
states are required to remedy the situation to bring it into conformity with the Charter. If a
state fails to respond to the ECSR’s finding(s) of non-conformity, the Committee of Ministers
can issue a formal Recommendation to the respondent state based on social and economic
policy considerations, requesting that it change its law or practice. Given the importance of
this decision, it also requires a two-thirds majority of the number of votes cast. Only States
Parties to the Charter are entitled to vote on resolutions and recommendations*.

(INDH), whereas in 2014 and in 2017, shadow reports were also submitted by the Greek National Commission for
Human Rights (NCHR).

See Appendix concerning 2015 (submission of reports) and 2016 (publication of conclusions) to 2018/2019.

See Appendix: the 15 states currently concerned by the simplified reporting procedure have been split into two
groups according to the number of complaints lodged against them (from the highest to the lowest number).

Part 1V, Article C, Article 28 of the Charter.

14

Comment [PM11]: /PL: Yes, but even
such simplified reports are comprehensive,
i.e., they cover all articles by which a state
party is bound. They are not just replies to
CIE findings in regard to the particular
collective complaints. On top of that the
control cycle has been extended to 8 years,
as opposed to 4 years in the case of those
states parties which have not adhered to the

L collective complaints procedure.}

~

Comment [AK12]: NL Comment :it
should made clear which report — if so - is
replaced by this so-called simplified report,
otherwise it is not clear what the
simplification amounts to. Furthermore, for
states with many cases, this report may not
be considered a simplification.




CDDH-SOC(2018)05

220, _|Lastly, it is important to stress that it falls to the ECSR, which assesses states’

compliance with the Charter from a legal standpoint (Part IV, Article C, Article 24§2), to
establish whether or not a situation has been brought into conformity with the Charter. It can
rule on the subject in the context of both the state reporting system and the collective
complaints procedure. |

(iii) Collective complaints procedure®’

221. The Additional Protocol providing for a collective complaints system was opened for
signature on 9 November 1995 and came into force on 1 July 1998. Its aim was to increase
the effectiveness, speed and impact of the activities carried out to monitor implementation of
the Charter.

222. The collective complaints procedure has also enhanced the role of the social partners
and NGOs by making it possible for them to submit a direct request to the ECSR for a
decision on the possible unsatisfactory application of provision(s) of the Charter in States
that have accepted the procedure. The organisations entitled to lodge collective complaints
are: a) the aforementioned international social partners (Business Europe, ETUC* and I0E)
; b) INGOs enjoying participatory status with the Council of Europe whose application to
bring collective complaints has been accepted by the Governmental Committee*® and ; c)
national social partners. In addition, the Protocol provides that any State may grant the right
to lodge complaints to representative national NGOs with particular competence in the
matters governed by the Charter. However, out of 15 States, so far only Finland has done so.
At present [number] organisations are entitled to lodge collective complaints.

can raise questlons pertaining only to possible unsatlsfactory application of the Charter ina
State’s law or practice;_they cannot —Fhey-eannet-submit individual situations. Unlike-the
procedure—under—the—Convention,—Tthere is no need to have exhausted the domestic
remedies before lodging a complaint, and the claimant organisation or their members do not
necessarily have to have been victim(s) of the alleged violation(s).

[.]

233. Following its deliberations, the ECSR adopts a decision on the merits of the complaint
finding that there has or has not been a violation of the Charter. This decision is then
forwarded to the parties and to the Committee of Ministers. The average length of the
procedure is roughly #8-months between registration of a complaint and the decision on the
merits. It can be seen, therefore, that the procedure is rather faster-than-before-the-Court
and that it can alse produce wide mere-effects mere rapidly in view of its collective nature. i»
contrast—unlike—the-Court's-judgments—it-should-be-noted-that-Tthe decisions of the ECSR
are not made public until the Committee of Ministers has adopted a resolution, or at the latest
four months after the decision has been forwarded to the latter (Article 8§2, the 1995
Protocol).

1 http://www.coe.int/en/web/turin-european-social-charter/conference-turin: information note in preparation for the

Turin | conference.

2 To date, the ETUC and its national affiliates have filed two collective complaints: 32/2005 (ETUC, CITUB et

PODKREPA v. Bulgaria) and 59/2009 (ETUC, CSC, FGTB et CGSLB c. Belgium). On the contrary, no complaint

has yet been lodged neither by Business Europe, nor by the IOE.

Bhttps://rm.coe. int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680684ffd
: the list of INGOs entitled to submit collective complaints (71 in total, as of 1 January 2017).
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[..]

c. Standards and practices concerning the functioning of these ]procedures{

236. Pursuant to the Charter and its Rules, the ECSR comprises fifteen members,
independent and impartial, elected by the Committee of Ministers from a list of independent
experts of the highest integrity and of recognised competence in international social

questlons proposed by the States [Partles\ Aeee@agW—m—een#ast—te—ﬂqe—Geuﬁ—the—EGSR—m

237. i-is-worth-peinting-eut-that-Tthe latest increase in the number of ECSR members dates
from May 2001, when there were just 27 ratifications (9 states: revised Charter — 18 states:
1961 Charter), whereas now, there are 43 ratifications (34 states: revised Charter — 9 states:
1961 Charter). Moreover, the ECSR is currently composed of 14 nationals of States from the
European Union (EU) and one Norwegian — which entails a problem of legitimacy for the
numerous States parties to the Charter which are not from the EU (15 States).

238. The ECSR members’ term of office is six years (renewable once). Lastly, in accordance
with the Turin Protocol, they should be elected by the Parliamentary Assembly (PACE) but
this provision in the Protocol is the only one which, for the time being, has not yet been
implemented, pending the formal entry into force of the Protocol (see above).*

239. Unlike-the-Court-Tthe ECSR is not a permanent body. It meets seven times a year — in
principle in Strasbourg.——and—it—is Tthe Council of Europe Secretariat (the Charter
Department) which-ensures the continuity of theits work between sessions. In view of the
increasing workload, a result, amongst other things, of the aforementioned increased number
of ratifications of the Charter, it does not have sufficient resources to carry out all its tasks (in
particular the co-operation activities with states and training and awareness-raising with
regard to the Charter) — despite a recent slight increase in staff and its budget (see above:
current status in terms of follow-up to the “Turin Process”).

240. In the States reporting system, the ECSR may - like the various UN committees — adopt
statements of interpretation through which, in general terms, it sets out the requirements of
the Charter in respect of certain of its provisions. Furthermore, to date, the ECSR has
adopted general statements of interpretation on the following issues*®

- 2015: Statement on the rights of refugees under the Charter, published on an urgent basis
in October — in advance of the publication of the annual ECSR report;

- 2013: Statement on the rights of stateless persons under the Charter;

- 2008: Statement on the burden of proof in discrimination cases;

- 2006: Statement on the nature and scope of the Charter;

- 2004: Statement on the personal scope of the Charter;

- 2002: Statement on the application of the revised Charter.

241. With regard to the collective complaint procedure, rRule 25 of the ECSR Rules provides
that “States shall be represented before the Committee by the agents they appoint’. Since
2014, fourthree meetings have been held between the ECSR bureau and the government
agents during which various procedural and technical issues relating to the system of
collective complaints were discussed. In 2016, the idea was discussed_(by Mhom?) and, in

principle, accepted by the Charter Department also to have such meetings with

# To enhance the legitimacy of the processes of monitoring social rights, PACE encourages those states which
have not yet done so (of which, it will be recalled, there are four) to ratify the Turin Protocol
SAS/Soc/ESC(2014)O3rev 17 October 2014): see below, Part lll, B).

Search by year of Conclusions and tick the “Statements of interpretation” box: http://hudoc.esc.coe.int/eng#.
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representatives of INGOs - at least with those submitting regularly complaints and/or
observations.

d. Examples of ECSR decisions and conclusions

(iii) Overview of the collective complaints submitted so far[NL: numbers need

updating]

252. To 21 April 2017, since the entry into force in 1998 of the 1995 Protocol providing for a
system of collective complaints, the ECSR has registered a total of 149 complaints, 40 of
which are currently being examined. The majority (roughly 60%) of complaints have been
lodged by INGOs having participatory status with the Council of Europe, whereas
approximately 30% have been lodged by national trade unions, and the rest (10%) by the
international social partners (to date, for reminder, only by the ETUC), national employers’
organisations and nationals NGOs“*. In his above mentioned exchange of views with the
Ministers' Deputies on 22 March 2017, the President of the ECSR underlined a recent
incre%se in the number of complaints lodged: 21 in 2016, 6 in 2015 and 10 complaints in
2014,

253. To 21 April 2017, the ECSR has delivered 101 decisions on the merits*® of complaints
relating to a wide range of issues — including the rights of Roma, assistance and the right to
shelter for irregular migrants, the rights of persons with disabilities, the right to organise and
the right to strike. In the vast majority of cases, at the level of the mwts,, the ECSR has
found one or more violation(s) of the Charter (in about 96% of the cases)™.

254. With regard to the states concerned, the distribution has been relatively uneven: roughly
one third of complaints relate to France, 14% to Greece, 10% to Portugal and Italy — whereas
other states have had only two or three complaints lodged against them over a period of
more than 15 years. Lastly, it should be pointed out that recently, an INGO (University

“ For reminder, to date, only Finland has acknowledged the right of nationals NGOs to lodge complaints — 7
complaints have been lodged by 3 nationals NGOs : Complaints Nos. 70/2011 and 71/2011 by The Central
Association of Carers in Finland ; Complaints Nos. 88/2012, 106/2014, 107/2014 and 108/2014 by the Finnish
Society of Social Rights and Complaint No. 139/2016 by Central Union for Child Welfare (CUCW).
“” Speech by the Chairman of the ECSR, 22 March 2017: http:/rml.coe.int/doc/09000016807010f3 (see above).
So far there have been just 6 inadmissibility decisions: decision of 5 December 2006, Complaint No. 36/2006
(Frente Comum de Sindicatos da Administracdo Publica v. Portugal) — insufficient evidence that the
representative of the complainant organisation had the authority to act; decision of 14 June 2005, Complaint
No. 29/2005 (SAIGI-Syndicat des Hauts Fonctionnaires v. France) — the complaint did not pertain to the
applicable rules but rather to the manner in which they were being applied in a particular case in a set of
proceedings over a period of eight years before administrative and criminal courts and disciplinary bodies;
decision of 13 June 2005, Complaint No. 28/2004 (Syndicat national des Dermato-Vénérologues v France — the
facts adduced were not of a nature to enable the ECSR to conclude that there had been a violation of the right
guaranteed by the combination of Article E with Articles 1§2 and 4§1; and decision of 13 October 1999, Complaint
No. 3/1999 (European Federation of Employees in Public Services v. Greece) — as Greece had not accepted the
provisions relied upon; decision of 18 October 2016, Complaint 120/2016 (FFFS v. Norway) — due to the validity
of the reservation to Article 12§84 of the 1961 Charter to which Norway was bound before 1994, it was not obliged
to grant before this date social security rights to foreign seamen not domiciled in Norway and ; . Decision of 24
March 2017, Complaint No. 122/2016 (Movimento per la liberta della psicanalisi-associazione culturale italiana v.
Italy) - the activities carried out by the complainant organization are not within the essential prerogatives of a trade
union and the movement cannot be considered as a trade union organization.. In general, it should be
emphasised that the fact that the vast majority of complaints have been declared admissible by the ECSR — a
contrary situation to the applications lodged with the Court — can largely be explained by the fact that there is no
requirement to exhaust domestic remedies in the collective complaints procedure.
4 According to the ECHR statistics (1959 to 2016), there are 91.70% of judgments finding at least one violation of
the Convention (16399 judgments against 1491 judgments concluding to no violation).
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Women of Europe) lodged complaints relating, for the first time, to equal pay between
women and men against all the 15 States Parties to the 1995 Protocol.*

(iii) Examples of significant decisions and conclusions®’

[..]

259. In these decisions, the ECSR referred to treaties such as the Universal Declaration of
Human Rights, the International Covenant on Economic, Social and Cultural Rights and the
UN Convention on the Rights of the Child, none of which, like the Convention, provides for
any restriction similar to the one in the above-mentioned Appendix. In its FEANTSA v.
Netherlands decision of 2014, the ECSR highlighted the principles of its interpretation of the
rights which must be guaranteed: “the restriction of the personal scope of the Charter
included in its Appendix should not be read in such a way as fo deprive migrants in an
irregular situation of the protection of the most basic rights enshrined in the Charter, or to
impair their fundamental rights, such as the right to life or to physical integrity or to human
dignity. On the other hand, its application to migrants in an irregular situation is justified
solely where excluding them from the protection afforded by the Charter would have
seriously detrimental consequences for their fundamental rights, and would consequently
place the foreigners in question in an unacceptable situation regarding the enjoyment of
ggese rights, as compared with the situation of nationals or foreigners in a regular situation.”

[New para proposed by NL]It should be noted that the Committee of Ministers in its
resolutions concerning FEANTSA v. the Netherlands and CEC v. the Netherlands explicitly
recalls that the powers entrusted to the ECSR are firmly rooted in the Charter itself and
recognises that the decision of the ECSR raises complex issues in this regard and in relation
to the obligation of States parties to respect the Charter. It further recalls the limitation of the
scope of the European Social Charter (revised), laid down in paragraph 1 of the appendix to
the Charter.”

[...]
f. Examples of national implementation of the Charter

[.]

(iv) Examples of the Charter’s applicability by national courts*

[...]
296—}-is—also—important-to—recall-thatA—at the aforementioned Conference in Cyprus in

February 2017, it was concluded that the courts of the States Parties to the European Social
Charter should increasingly regard it and perceive it as an "integral part of domestic law" —
taking into account the specific legal characteristics of each national legal order and the
special nature of the provisions of the Charter — which are not all directly applicable, nor all of
them able to produce direct effects.

297. Finally, as-inthe-case-of-the- ECHR-exchanges take place between national courts and
the ECSR. By way of example, on 28 February 2017, an exchange of views was held with

% See collective complaints Nos. 124/2016 to 138/2016 — all registered on 24 August 2016.

5" For all the ECSR’s decisions and conclusions and their follow-up, consult the aforementioned site:
http://hudoc.esc.coe.int/eng#.

2 Aforementioned Complaint No. 86/2012 (FEANTSA v. Netherlands), §58.

% CM/ResCh S(2015)4 and CM/ResCh S(2015)5

** In particular, see the relevant parts on this subject of the Annual Activity Reports of the ECSR.
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the Ukrainian Constitutional Court on the effective protection, in the light of the Charter and
the conclusions and decisions of the ECSR, of pension and social security rights®

[...]
h. Findings

[..]

320. Moreover, in addition to the crisis, the following main points have been identified as
challenges toundermining the effectiveness, lcredibility and legitimacy of the Charter system:

- Non-ratification of the Charter by all Council of Europe member States — 4 States are not
parties — moreover, 9 States are still not bound by the Revised Charter of 1996 ;

- Significant differences in States’ obligations due to its “a la carte” system ;

- Non or inadequate reporting: in practice, some States no longer submit their reports and

, while other States submit incomplete

and/or out of time reports ;

- 15 States Parties to the collective complaints procedure even though 43 States have
signed up to the Charter (34 States : Revised Charter and 9 States : 1961 Charter) ;

- Among these 15 States, fairly significant variations in the number of complaints lodged,
probably due to a continuing lack of awareness of this procedure at national level ;

- Still not many third parties observations in connection with complaints, again probably due
to a continuing lack of awareness of this procedure ;

- ECSR decisions and conclusions unenforceable and without real monitoring by the
Committee of Ministers (see below) — with the result that many of them remain
unimplemented in practice®® — even though the texts relating to the Charter are binding
legal |nstruments\

- ECSR:

realities in Council of Europe member States ;

- ECSR —ne#a—pe#nanem—bedy—g—sesslens—pepyeaé—desp{m—ms—Ggrowmg workload ECSR

by the increase in the number of ratifications of the Charter and increase of collective

complaints:
- Insufficient resources of the ECSR, the Governmental Committee and the Charter

Department despite their growing workload_also ; generated mestly-by-the-aferementioned
WWWWM%M%&Wby their complementary
competence regarding the European Code of Social Security — around 22 staff members
working for the two systems ;

- Inadequate communication inside the Council of Europe regarding the Charter ;

- Few activities specifically dedicated to the Charter within national Assemblies ;

- Charter provisions of |imited and varied applicability in domestic courts;

restricted organ of 15 members not reflecting all the legal traditions and social

- Not enough training, awareness raising, co-operation and sharing of good practices on the
Charter — because mostly of a lack of human and material resources.

[L.]

e—Possible-action NL comment: In view of CDDH guidance no follow-up proposals at
this stage (analysis).

% Speech by the President of the ECSR, 22 March 2017: http://rml.coe.int/doc/09000016807010f3

More precisely, under the aforementioned new simplified reporting procedure, in 2015, there were 13
"corrected" violations (out of 114 violations of 40 decisions: just over 10% of compliance) and, in 2016, 4
"corrected" violations (out of 21 violations of 9 decisions: less than 20% of compliance).
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significantly reduce the monitoring of
legislative changes by states parties. It
could be possible to monitor those changes
in the collective complaints procedure. Yet,
it would not work in regard to those states
against which no or few complaints are
lodged. It was considered in 2015 when the
states were deciding on the simplified
country reporting and rejected.}!

Comment [PM32]: /PL: Whom would
that member represent and how. Who
would give him/her instructions? What
would be his/her role in the CIE
proceedings?}

Comment [PM33]: /PL: The CIM
Chair’s proposals were not supported by
Member States at the March 22, 2017
session.}
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lll. OTHER COUNCIL OF EUROPE ACTIVITIES RELATING TO THE
PROTECTION OF SOCIAL RIGHTS

A. Committee of Ministers
a. Main activities relating to social rights/the Charter

[..]

342. With regard to the “Turin Process”, mention has already been made of the steps taken
to date by the Committee of Ministers to provide some follow-up to this process (see above

Introduction, para... —introduction).;-specificalhy:

b. Findings

343. As regards the Committee of Ministers’ role in implementing the Charter, it has been |
observed that it hardly ever adopts recommendations in the context of reporting and

coIIectlve complalnts procedures So far, ieeexample—rt—has—earﬁed—em—ne—real—ﬁe%w-up ‘

Eurepean—@eurt—ef—Heman—F@gh%s—as—m adopting “resolutlons connected W|th the Charter

the Committee of Ministers merely takes note of the commitments announced by states,
without exercising any supervision whatsoever.

344. Yet despite the fact that the Committee of Ministers does not have the authority to

challenge the ECSR'’s legal assessments (see above), just-as-itcannot-question-the-content
ofudgments-handed-dewn-by-the Court, it does nevertheless have a very important role to

play, in that it could do more to make the ECSR’s decisions and conclusions operational, and
so help to give concrete effect to the rights guaranteed under the Charter’®. This essential
point was also recalled by the Chairman of the ECSR during his exchange of views on 22
March 2017 with the Ministers' Deputies, inviting them to reassess their involvement in the

76https //rm coe. mt/CoERMPubI|cCommonSearchServrces/D_pIavDCTMContent"documentld 090000168047e16

b: see brochure on collective complaints.
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follow-up of ECSR decisions (recall in the persistent cases of non-compliance with the
Charter of the utility of "peer pressure")”’.

345. As regards the “Turin Process”, so far the [Committee of Ministers has not yet adopted

an off|C|aI text supportlnq the “Turln Process"\n—sheaald—be—stressed—tlcrat,—desmie—the

c—Possible-action NL comment: In view of CDDH guidance no follow-up proposals at
this stage (analysis).

Comment [PM34]: /PL: It would be
important to explain the reasons.
Otherwise, we will be running in circles.
We should liberate ourselves from the
ideological position that legal symmetry
between the EHRC system and the Social
Charter system is needed to improve the
realization of social rights. It is not needed.
There is no agreement among Member
States on this. Once that reality is
accepted, practical solutions could be
discussed and found on how to improve the
enjoyment of social rights.}

| Comment [PM35]: /PL: It would be

important to explain the reasons.
Otherwise, we will be running in circles.
We should liberate ourselves from the
ideological position that legal symmetry
between the EHRC system and the Social
Charter system is needed to improve the
realization of social rights. It is not needed.
There is no agreement among Member
States on this. Once that reality is
accepted, practical solutions could be
discussed and found on how to improve the
enjoyment of social rights.}

| Comment [PM36]: {PT: “respect of the
/| adversarial principle in the complaints
procedure and prevent states from

questioning a Resolution of the CM at the
end of a given social rights procedure”.

This point is not the result of an ideology or
of legalism. It results of a need to give
authority to the solution the CoE organs
gave, under the due Charter process, to an
identified social rights difficulty}

{GR support PT}

Comment [PM37]: {FR : djout
bienheureux du principe du contradictoire
souhaité dans le cadre de la procédure de
réclamation collective.}

\ Comment [PM38]: (PL: This still

represents this legalistic ideology. States
obviously resist movement in this direction.
Insistence on this ideological position will
not help in the implementation of social
rights in practice.}
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B. Parliamentary Assembly

a. Main activities relating to social rights/the Charter

[...]
b. Findings
[...]

357. In its different Resolutions and Recommendations relating to the European Social
Charter, the Assembly has always called for further ratification and implementation of the
European Social Charter and its Protocols, including the Additional Protocol of 1995
providing for a system of collective complaints, to ensure that the Charter is a living
instrument, effectively monitored and implemented in all member states. Of particular
importance for the Parliamentary Assembly is the full ratification of the Amending Protocol of
1991, the so-called “Turin Protocol” through which the election of ECSR members would be
assigned to the Parliamentary Assembly. The outstanding ratification by Denmark, Germany,

Comment [PM39]: /PL: No changes in
the state reporting system are currently
under consideration, in particular any
simplification of reports. The
Governmental Committee discussed that
issue at its May and September 2016
sessions. Representatives from states
parties to the collective complaints
procedure were of the view that it would be
premature to simplify the state reporting
procedure for the collective complaints
countries at this stage. It is important to

\ | gather more experience first.}

| comment [PM40]: (PL: request to
delete the paragraph}
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Luxembourg and the United Kingdom of this Additional Protocol (or the revised Charter)
stands in the way of thls election procedure whtelﬂsﬂatready—praetreeweng—smeeier—&udges

member—states—lt should be noted further—needs—te—be—emderlmed—that all other prowsmns
contained in the “Turln Protocol” have entered |nto force by deC|S|on of the Commlttee of
Mlnlsters ,

c—Possible-action® NL comment: In view of CDDH guidance no follow-up proposals at
this stage (analysis).

C.Congress of Local and Regional Authorities

a. Main activities relating to social rights/the Charter
[...]

366. This Action Plan finds its origins in the Graz Declaration of May 2015, which underlines
the four strategic stages of action that the Congress considers indispensable for effectively
promoting human rights at local and regional level: 1) identifying human rights related issues
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: 2) exchanging good/best practices ; 3) strengthening co-operation between all levels of
governments and : 4) regularly assessing the outcomes of implemented actions.

367. In that light, it is foreseen that the activities of the Congress will cover activities in line
with each one of these four pillars. Concerning the above mentioned Human Rights Action
Plan 2016-2017, it includes the following activities: a Congress Expert Group on human
rights at the local level ; a Congress human rights Manual for local authorities and ; an
international Colloguy on the challenges in the implementation of human rights at local level.

368. The Congress Expert Group is currently working on the human rights Manual, which is a
straight-forward handbook for local and regional authorities. It aims at raising awareness on
human rights aspects in their daily work, including the responsibilities and opportunities that
a human rights tailored approach to policy making entails, by putting the spotlight on the best
practices conducted by other authorities and giving incentives to come up with locally
adapted responses. The Manual will therefore set the basis for exchanging initiatives among
local authorities and guide them in the implementation of a human rights approach to local
policy making, by giving precise recommendations on the planning, co-ordination,
participation of civil society and communication as well as monitoring of the action taken. The
first edition will concern the “non-discrimination” and focus on the human rights of vulnerable
groups (refugees and asylum seekers; Roma; LGTBIQ; religious communities) in local
communities and, in particular, their access to social services and rights. It is foreseen that
the human rights Manual will be published by June 2017 and serve as the basis for the
aforementioned international Colloquy, to be organised in September 2017 in Middelburg

(Netherlands).

b. Findings
[...]

e—Possible-action® [NL comment: the following does not reflect possible (future) action

and is better placed under a.]
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D. The Commissioner for Human Rights

a. Main activities relating to social rights/the Charter

[...]
b. Findings
[...]

393. Accordingly, in his activities, the Commissioner often calls on States to honour their
obligations with regard to social rights, referring to the Revised Charter and drawing on the
conclusions and decisions of the ECSR. The Commissioner has also given his unconditional
support to the “Turin Process”, in particular by calling on States to accept all the provisions of
the Charter and the collective complaints procedure and by encouraging national courts and
human rights institutions to make greater use of the decisions and conclusions of the ECSR
(aforementioned Comment in 2014).

e—Possible-action NL comment: In view of CDDH guidance no follow-up proposals at
this stage (analysis).
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E. The Conference of INGOs

a. Main activities relating to social rights/the Charter

[...]
b. Findings

411. The INGO Conference’s interest and continued involvement in social rights (through the
Charter’'s reporting and collective complaints procedure : :

Charter, its publications and other advocacy work) received a further boost with the “Turin
Process” (trainings concerning the collective complaints procedure, co-ordination of its Call
to Action to support it).

412. Likewise, in the context of the CDDH, the Conference of INGOS has supported the
setting-up of a working group on social rights and strongly emphasised the need to address,
within the group, the issue of “the impact of the economic crisis and austerity measures on
human rights in Europe” (see above).

c—Possible-action-NL comment: In view of CDDH guidance no follow-up proposals at
this stage (analysis).
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F. International Organisations of Employers and Workers

a. The European Trade Union Confederation (ETUC)

e Main activities relating to social rights/the Charter

e Findings

422. The ETUC uses its privileged role in the reporting and complaints procedures of the
Charter. Depending on their involvement, European social partners can achieve relevant
results.

o Possible-action NL comment: In view of CDDH guidance no follow-up proposals
at this stage (analysis).

[..]
IV. RELATIONSHIP BETWEEN EUROPEAN UNION (EU) LAW AND THE

CHARTER
[..]

B. From the perspective of EU Law

[..]

d. Other acts and initiatives

[.]

| 456. The Fundamental Rights Agency (FRA) which, it will be recalled, is a member of the
CoE-FRA-ENNHRI-EQUINET Collaborative Platform on economic and social rights,
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publishes data and objective assessments via its reports and makes recommendations to EU
member states, in particular where social rights are concerned.®

[..]

C. Findings

[..]

468. Meanwhile, the Secretary General of the Council of Europe, drawing;-teoon-the"Turin
Precess”, has relterated86 (May 2016) the need for co-ordination between the various
European systems and for enhanced dialogue with a view to “the full consideration of the
Charter and the decisions of the European Committee of Social Rights within European
Union law”.¥

A-Possible-action-NL comment: In view of CDDH guidance no follow-up proposals at
this stage (analysis).

% At the aforementioned meeting of the Social Cohesion Platform, the representative of the FRA provided
information on the FRA’s latest reports and handbooks, such as the ones on the rights of people with disabilities,
the right to a reasonable standard of living and multiple discrimination in health care as well as social inclusion
and the participation of migrants in society. The presentations given at this meeting should be available shortly on
the Platform website: https://www.coe.int/en/web/turin-european-social-charter/1st-meeting-of-the-european-
social-cohesion-platform.

It will be recalled that in 2014, in his aforementioned strategic vision which led to the “Turin Process”, the
Secretary General emphasised the crucial importance of ensuring consistency between the standards of the
Charter and the EU and of increasing synergies between the two protection systems.
¥ See his 3" Report on the Situation of Democracy, Human Rights and the Rule of Law, mentioned above,
May 2016, pp. 90-91. Likewise, in his first report published in April 2014, the Secretary General underlined the
gsrgent need to find pragmatic solutions to settle conflicts between the two sets of standards.
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V. CONCLUSIONS AND SUGGESTIONS NL Proposal: rewrite this chapter
with a view to summarizing the challenges and then mention that follow-
up work is needed to formulate proposals for action. For these proposals
inspiration may be found in the Turin and Brussels documents, but we
have to bear in_mind that these documents are not agreed outcome

documents]
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The main challenges to the effective protection and implementation of social rights identified
in this report are:

Proposed follow-up work

A. Background to the work of the CDDH-SOC

492, The activities of the CDDH-SOC should therefore form part of the strategic priority set
by the Secretary General of the Council of Europe for his second term 2014-2019, namely to
“make the role of the Social Charter stronger’. ;—and-which-led-to-the-launch-of-the"Turin

494. The terms of reference assigned by the Committee of Ministers to the CDDH-SOC,
namely “fo identify good practices and, as appropriate, make proposals to improve the
implementation of social rights and facilitate the relationship between the various European
instruments for the protection of social rights” could therefore give rise to:

- the identification of national good practices regarding the implementation of the Charter: a
compilation or guide to good practice (point B), possibly appended to a Declaration or
Recommendatlon by the Commlttee of Mlnlsters

- Identifying national good practices relating to the implementation of social
rights, in particular of the European Social Charter

495. The Committee of Ministers’ desire to “identify good practices” could certainly help to
improve the implementation of social rights at national level through a guide or compilation of
good practices, enabling them to be usefully shared between member states.
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500. Given the active role played by ANESC in the “Turin Process”, it was invited to
participate in the work of CDDH-SOC (drafting the said questionnaire and then preparing a

compilation or guide to good practllce)—and{—where—apprepmte—ene—epmepe—nen-bmdmg
instruments—-see-belevrsection-C)

[..]

505. This guide/compilation could be appended to a the declaration or recommendation of
the Committee of Ministersren-binding-instrument(s) which_then would also be prepared by
the CDDH-SOC at the same time.{section-C:—see-below). It could then be posted on the
CDDH website and regularly updated by member states, as is the case with follow-up to the
implementation of Recommendation (2014)2 of the Committee of Ministers to member states
on the protection of human rights of older persons.

506. Lastly, to promote this guide/compilation, some activities (such as a round table or
seminar) could conceivably be planned beyond 2017 to encourage states to share good
practice regarding their implementation of the Charter.

B.Proposals for improving the implementation of social rights at national
level and at the level of the Council of Europe and in its relations with the
European Union

507. The CDDH-SOC could usefully prepare a document ene—er—meore—non-binding
instruments containing “proposals with a view to improving the implementation of social

rights and to facilitate in particular the relationship between the various European
instruments for the protection of social rights” (see above: terms of reference assigned by the
Committee of Ministers).

36
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- 509. The CDDH-SOC should work on proposals that could address the challenges
identified in this report, subject to approval by the Committee of Ministers. This work could
be guided by suggestions made by States in their replies to the aforementioned

questionnaire (end August 2017), and elements of the CDDH’s feasibility study on the
impact of the economic crisis and austerity measures on human rights in Europe
(December 2015; it will be recalled that in February 2016, the Committee of Ministers
invited the CDDH to take account of this, where appropriate, in its work on social rights)-;
As a further source of inspiration the following can be used:

and the. Further, the foIIowrnq elements can be used as a source of inspiration. Iheeeen%en%

- the suggestions made by S%a%es—m—ﬂ%mreplws—te—theaﬁeremenﬂened—w&eehenna#e—&end

Sevo g
- the “Turin Action Plan” in-its-entirety-(see Appendix — October 2014) ;
- ANESC'’s proposals for the “Turin I” Conference (see Appendix — October 2014) ;
- the “Brussels Document” in its entirety (see Appendix - February 2015) ;
- conclusions produced in connection with “Turin II” (March 2016) ;
- conclusions produced at the end of the Cyprus conference (February 2017)

- any elements that mrght be transposed from the instruments on implementation of the
Convention, in particular part B of the Action Plan appended to the above-mentioned
“Brussels Declaration” (March 2015) which suggests numerous action measures for
States'® ;

- Possible elements of the ETUC Declaration on the 50" anniversary of the Charter (2011)
— which contains numerous measures addressed in particular to States and the
Committee of Ministers.

510. The present report does not prescribe any courses of action for member states as there
is no section devoted specifically to them. Under the subsidiarity principle, however, they
clearly have a crucial role to play in implementing the Charter, one that has been outlined
above (see Part ll, B, i): need to provide better training/information on the Charter system for
legislative, administrative and judicial authorities as well as national human rights institutions,
representatives of civil society and the relevant professional circles).

108 Drawing on this Declaration, the following measures in particular (in addition to those mentioned in the “Turin
Action Plan” and the “Brussels Document’, see below) could be addressed to states: prevent violations and
create effective national remedies for dealing with violations of the Charter; publication, dissemination and
translation of the relevant documents (with priority being given to the conclusions and decisions of the ECSR —
with the possible help of a Fund set up for this purpose by the Council of Europe) ; establish “Charter focal points”
within the relevant executive, judicial and legislative authorities, and create networks between them; consider
holding regular discussions on the implementation of the Charter involving these national authorities and, where
mgpropnate representatlves of natlonal human nghts institutions and civil socrety




CDDH-SOC(2018)05

515. Lasthy-itisfor-Tthe CDDH-SOC working group will also make a proposalte-decide which
instrument is the most appropriate for furtheringmaking the “proposals with a view to
improving the implementation of social rights and to facilitate in particular the relationship
between the various European instruments for the protection of social rights” (e.g.
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POLAND / POLOGNE

General comment no. 1 — it would be appropriate to avoid suggesting in an official
CoE document that the Court should have formulated its judgments otherwise. We
propose to avoid formulations that could be read as criticism for the fact that the
Court did not refer to the conclusions of other CoE bodies or that there is allegedly no
progress in its case-law in this or that aspect. It is up to the Court to decide -
independently - which elements it considers relevant for interpreting the Convention
(which has its autonomous standing) and how it justifies its rulings.

One should also note that there are no equivalent critical comments in respect of the
European Committee of Social Rights. If this type of expressions with regard to the
Court were to be maintained, para. 249 should be supplemented with similar
statements indicating cases where the Committee could have but failed to
mention/rely on the Court’s case-law.

We propose to delete the following parts:

/Paragraph 70 is also not indispensable in the present report as its refers to some old
opinions expressed in the previous reports that are not necessarily up-to-date anymore./

Footnote no. 69: On this subject, it was noted that the Court had always been very exacting
with regard to the level of severity required to be in breach of Article 3 and had only ever
given inadmissibility decisions in this respect. The Court also required “exceptional
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circumstances” when considering such matters under Article 2 and in relation to Article 8, it
stated that states had “a wider margin of appreciation ... in cases involving an allocation of
limited State resources’ (|nadm|SS|b|I|ty deC|S|on of 4 January 2005 in Pent/acova and Others
v. Moldova). ¥ A A 22

96. The Court seems to have taken a major step forward in its Cam v. Turkey judgment of 23
February 2016, in which it found that there had been a violation of Article 14 taken in
conjunction with Article 2 of Protocol No. 1, holding that the refusal by the national music
academy to enrol the applicant because she was blind (despite the fact that she had passed
the entrance examination) and its failure to make reasonable accommodation constituted an
infringement of her right to a musical education. The Court referred to Article 15 of the
Charter and its explanatory report and to the United Nations Convention on the Rights of
Persons with Disabilities, whose provisions on the right to education should be taken into
account (§53). It pointed out that reasonable accommodation could take a variety of forms
and it was not the Court’s task to define the means of meeting the educational needs of
children with disabilities. However, the Court was entitled to exercise some supervision in
this area as discrimination based on disability extended to any refusal to provrde reasonable
accommodatlon (no effort was made in this respect in the case in questlon) We-ean-note

Footnote no. 117: See below the decisions of 5 December 2007 concerning France
(Collective Complaints Nos. 33/2006 and 39/2006) where the ECSR found that there had
been several violations in the field of housing (in a 2008 Resolution, the Committee of
Ministers noted the adoption of the “DALO” Act, but in December 2015, in the context of the
simplified reports procedure — see below — the ECSR noted that the situations had not been
brought into conformity with the Charter — given the lack of information or insufficient
information provided by the Government). The judgment of the Court reflects the difficulty of
implementing the “DALO” Act — an illustration of the complementarity that exists between the

Conventlon and Charter mechanrsms lt—rs—surpﬁsmg—thereiere—mat—the—eewt—makes—ne

Footnote no. 120: It will be recalled that the previous reports referred to decisions where the
rights relied on were also held to be too broad and indeterminate (therefore no evidence of a
special link between the particular needs of the applicant’s private life and the lack of access

to the burldlngs in questlon) We—ean—enee—agam—netlee—that—the—EGHR—deesaqet—mak&any

Footnote no. 134: In its 2011 Conclusions, the ECSR held that the situation in Italy was
incompatible with Article 16 of the Charter because of the unequal treatment of foreigners
with regard to the granting of child allowances.

However-in-its-subsequentjudgmentin-2014;
the-Court-did-not-refer-to-thisfinding- To date, there have been no finding by the ECSR in

respect of Greece on this subject.

Footnote no. 138. In its Conclusions XVI-2(2004) in respect of the Czech Republic, the
ECSR also observed that: “States may, in the context of legal systems, fix different
retirement ages for men and women, and considers that Article 1 of the Protocol permits
different treatment which necessarily and objectively reflects the different retirement ages”.

Footnote no. 174 In all these decisions, the Court makes frequent references to the United
Natrons Conventron on the nghts of Persons with Dlsabllltles—but—net—te—the—GeneIHsrensef

190. Despite this-progress—and the Court’'s expanding case law on a number of social rights,
there are still certain limits to the protection it offers. In the Grand Chamber’s judgment of 15

40
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March 2012 in Austin and Others v. United Kingdom, the Court stated that “the Convention is
a living instrument which must be interpreted in the light of present-day conditions and of the
ideas prevailing in democratic states today.... This does not, however, mean that to respond
to present-day needs, conditions, views or standards the Court can create a new right apart
from those recognised by the Convention ... or that it can whittle down an existing right or
create a new ‘exception’ or ‘justification’ which is not expressly recognised in the Convention

.7 (§53).

193. Finally, it should be noted that the Court appears to have been making increasing
reference to the decisions and conclusions of the ECSR in recent years, sometimes in
support of its f|nd|ngs R and sometlmes d|ffer|ng from them 178 Hewever—these—referenees

relaﬂng—te—vaﬂeus—Staies—(-see—be\lew) In a general manner, it appears |mportant to

encourage a maximum of cross-references between the Convention and Charter systems, as
a mean of emphasising their complementary nature'' and, in certain cases, their synergies.

This paragraph is also unclear. It is difficult to see a logical link between the alleged
unpredictability of the Court’s case-law and the political will of States to include or not new
social rights./

For the reasons stated above, it is also problematic to mention the concurring
opinions as examples of references to the conclusions adopted under the Charter.
This might be read as criticism directed against the majority view of the Court and
praising the concurring opinions instead. We propose to delete the following:

146. Lasthy,—mMention may be made of three other decisions in relation to Article 10. In the
Lombardi Vallauri v. ltaly judgment of 20 October 2009, the Court found there had been a
violation of Articles 10 and 6§1 concerning the refusal to allow the applicant to apply for a
teaching post at a denominational university on account of his allegedly heterodox views. In
the Vejdeland and Others v. Sweden judgment of 9 February 2012, the Court found that
there had been no violation of Article 10 in respect of the applicants’ convictions for having

dlstrlbuted homophobic Ieaflets in an upper secondary school Ln—ene—ef—the—eeneumng

155. Mention may also be made of the Grand Chamber’s Biao v. Denmark judgment of 24
May 2016 in which the Court held that there had been a violation of Article 8 taken in
conjunction with Article 14 with regard to the fact that the conditions relating to family reunion
were more favourable for persons who had held Danish citizenship for at least 28 years. The
Court took the view that the reply to the question as to how long it takes for a Danish citizen
to have sufficiently strong ties with Denmark to allow family reunion could not depend solely
on the length of time the citizen had held Danish nationality. The Court referred in its
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judgment to several international treaties and held that the indirect difference in treatment by
a state between its own nationals dependlng on thelr ethnlc origin was contrary to Artlcle14

We also propose to describe the Convention in neutral terms and avoid putting it in

the negative perspective. There is no such need — in order to highlight the value of
the Charter it is not indispensable to diminish at the same time the Convention and
describe it as imprecise and narrowly-drafted document.

192. In the case of the direct protection offered by the Court for certain social rights (see
above: Articles 4, 11 and 2 of Protocol No. 1), the-werding-ef the Convention is based on a
different approach much-less—demanding than that of the Charter, which is more wide-
ranging, eﬁF;Gd—pFeerse and impeses guarantees more rights and imposes more obligations
on states.

488. As regards the Convention, despite an extensive body of case law in the field of social
rights, as illustrated in this report, attention has also been drawn to the limitations of-the

preteetten—aﬁerded—tt:rese—nghts—by—the—geuﬁ fact that its maln focus is on the CIVI| and

General comment no. 2. We would like to thank the Secretariat for the enormous
effort undertaken to summarise the Court’s case-law. We submit for consideration
some ideas to improve further this presentation.

- We propose to delete all the footnotes in paras. 68-69 and — instead — integrate
some of them as footnotes in the relevant parts of the subchapters dealing with the
respective topics/rights (similarly as in footnote no. 142). At present it may be difficult
for a reader to have a clear picture of the case-law in a given topic as it is described
in various parts. Moreover, sometimes the subchapters also refer to the case-law
adopted before the previous reports (see for instance footnote no. 111) and
sometimes there is repetition (e.g. the case of Hutten-Czapska is mentioned twice).

- Instead of saying at the beginning of subchapters that some aforementioned,
unspecified publications included references to decisions in the areas ... — one could
rather start by saying e.g. that: The Court case-law under Article ... refers to such
areas as .... . Since the adoption of the report x /publication y the Court has adopted
the following new decisions/judgments ....

- To facilitate reading - it would be useful to slightly reformulate the paragraphs which
contain long sentences with lists of sometimes unrelated decisions/judgments (e.g.
paras. 151, 157, 162-164, 166-167). Rather than the formula ‘it is worth noting the
following judgments finding a violation/no violation: ... (see e.g. para. 162) it would be
better to have separate sentences for each judgment (for instance: In the case of ...
the Court found violation of ... on account of efc.) (compare e.g. paras. 114, 120).

Detailed proposals

12. The right to life and the right to protection against inhuman or degrading treatment or
punishment (Articles 2 and 3 of the Convention) are also included in several articles in the
Charter, relating for instance to specific measures to be applied in the workplace to protect
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the life and health of workers, including in the case of maternity leave or young -er-disabled
workers or workers with disabilities (Articles 3, 7, 8 and 15); the protection against
domestic violence (Article 16); the right to social and urgent medical assistance for anyone
who needs it (Article 13); the protection against sexual or psychological harassment in
relation to work (Article 26) and, more broadly, any other right relating to the protection of
human dignity (e.g. Articles 26, 30 and 31).

160. Finally, under Article 14 and Article 1 of Protocol No. 1, it is worth mentioning two other
findings of a violation: the Vrountou v. Cyprus judgment of 13 October 2015 (discriminatory
refusal to grant housing assistance to the children of displaced women compared with the
children of displaced men — termination of this disputed measure after 40 years) and the
Guberina v. Croatia judgment of 22 March 2016 (failure to take account of the needs of a
disabled child with disability when determining his father’s eligibility for tax exemption on
the purchase of property adapted to his child’s needs). The Court observed that although the
relevant law was couched in general terms, other relevant provisions of domestic law
provided some guidance with regard to the question of basic requirements of accessibility for
persons with disabilities and that the state should also take into consideration the relevant
principles of the UN Convention in this field. As the authorities had not taken account of
these national and international obligations, the manner in which the legislation was applied
in practice failed to sufficiently accommodate the requirements of the specific aspects of the
applicant’s case.

187. There also appears to have been some progress in two areas where little change had
been noted in the previous publication: protection against social insecurity and ensuring full
respect for the dignity, equality and a right of disabled persons with disabilities right to
social integration.

Footnote no. 173 See also the aforementioned decisions relating to Articles 2 (in particular,
failure to take account of a person’s disability during police custody) and 3 (harassment of a
child with physically and mentally-disabled-child disability).

We propose to avoid expressions such as “disabled persons”. Instead we propose to
use coherently over the whole text expressions based on the formula “with
disabilities” in line with the language of the UN Convention on the Rights of Persons
with Disabilities.

17. The prohibition of discrimination is provided for in the Convention (Article 14 and Protocol
No. 12), while specific provisions in the Charter deal with protection against any form of
discrimination based on work (Article 1§2), but also on property status (Article 13), disability
(Article 15), nationality (Articles 12, 13 and 19), gender sex (Article 20), age (Article 23) and
family status (Article 27). In addition, Article E of the Revised Charter prohibits discrimination
relating to the enjoyment of all the rights enshrined therein.

The proposal to align the terminology to that applied in paras. 199 and 205 and — first
and foremost — in the Charter itself.

Footnote no. 56: See, from the standpoint of Article 2, the Silih v. Slovenia judgment of 28
June 2007 (violation confirmed by a Grand Chamber judgment of 9 April 2009: major delays
and frequent changes of judge during proceedings concerning a death alleged to have

occurred as a result of medical negligence) and-from-the-standpoint-of-Article-8-the Tyssiacv-
\Wi| h H H 1

We propose to delete the reference to the Tysigc case as is it is not linked with the
theme of the present report.

Footnote no. 65: See the pilot judgment in Hutten—-Czapska v. Poland of 19 June 2006, in
which the Court (Grand Chamber) found that there had been a violation of the right to
property while requesting in its final provisions that a mechanism be set up to establish a “fair
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balance” between the interests of landlords and the general interest of the community;
particularly-by in providing sufficient accommodation for the less well-off.

The proposal to make the text more clear. In any case, mentioning the Hutten-
Czapska case in the context of “the right to housing” provokes confusion as its main
object was to increase the protection of the landlords’ rights. It would be more
appropriate to mention in this context cases such as Pinc and Pincova v. the Czech
Republic, Zvolsky and Zvolska v. the Czech Republic, or — more recently — McCann
v. the United Kingdom (no. 19009/04), Ceni v. Italy or lvanova and Cherkezov v.
Bulgaria.

Finally, there is a reference to the same case in footnote no. 142. Delete or merge
this footnote with the latter to avoid repetition.

Footnote no. 70. - It should be recalled that Article 8 as interpreted by the Court includes
the right to personal development and the right to develop relationships with the outside
world. From some inadmissibility decisions it had been noted that this article places states
under certain positive obligations towards persons with disabilities without nonetheless
specifying which, whereas the Court had not established any positive obligation as to the
accessibility of public places for persons with reduced mobility (decisions of inapplicability,
finding that the rights relied upon were too “broad” or “indeterminate”. no evidence of a
special link between the needs of private life and the inaccessibility of the places referred to).
However, the inadmissibility decision of 11 April 2006 in Molka v. Poland was highlighted as
possibly indicating the advent of new case law on the subject, it appearing to be decisive in
this case that the incident complained of was an isolated case (reference by the Court to
Article 15 of the Charter).

Article 8 does not mention the right to personal development and the right to develop
relationships. This is the concept developed in the Court’s jurisprudence.

76. With regard to prison work,75 mention should be made of the Grand Chamber’'s
Stummer v. Austria judgment of 7 July 2011. According to the applicant (who had spent 28
years in prison), European standards had changed to such an extent that prison work without
affiliation to the old-age pension system constituted a violation of Article 4. The Court found
that there had been no violation of Article 4 as there was no Europe-wide consensus on the
subject and no violation of Article 14 taken in conjunction with Article 1 of Protocol No. 1.76
The Court called on the respondent state to keep the issue raised by the case under review
but considered that, by not having affiliated working prisoners to the old-age pension system,
it had not exceeded its margin of appreciation. In its judgment, the Court referred to the
ECSR'’s interpretation of Article 1§2 of the Charter.77 The Court also found that there had
been no violation of Article 4 in its Meier v. Switzerland judgment of 9 February 2016 —laek
of a-sufficient-consensus-among-member-states-on in respect of requiring prisoners to work

after reaching retirement age.

The Court also referred to important substantive arguments to reach this conclusion.
Alternatively, in view of the importance of this judgment and its direct link with social
issues it may be useful to have a more detailed description of this judgment.

91. Centrany-to its Reversing the Chamber judgment of 3 November 2009, the Court found
in its Grand Chamber judgment of 18 March 2011 in Lautsi v. Italy, that there had been no
violation of Article 2 of Protocol No. 1 as a result of the presence of a crucifix in the

classrooms of Italian state schools —pameumﬂy—frem—me—pe%peeﬂve—ef—ms—lmpaet—en—the

The Court took into account also other arguments to reach this conclusion, among
them the margin of appreciation of Member States in this field. Either shorten the text
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as proposed above or use the agreed text of para. 117 of the Compilation of Council
of Europe standards relating to the principles of freedom of thought, conscience and
religion and links to other human rights, prepared by the CDDH. It is also not elegant
to treat the Grand Chamber judgment as something which is contrary to the Chamber
Jjudgment.

101. In other judgments, the Court found that there had been violations of Article 2 (under its
substantive and procedural heads) — noting certain shortcomings in the Turkish hospital
services in the following judgments: Mehmet Sentlirk and Bekir Sentiirk v. Turkey of 9 April
2013 (death of a pregnant woman following errors by several hospitals and a failure to
provide her with emergency medical treatment owing to her inability to pay medical fees);
Asiye Geng v. Turkey of 27 January 2015 (death of a premature new-born baby owing to lack
of treatment); Aydogdu v. Turkey of 30 August 2016 (death of a premature new-born baby in
hospital owing to lack of emergency treatment). In the latter judgment, the Court found that
(as a result of inadequate expert opinions) the authorities had been unable to provide a
coherent and scientifically grounded response to the problems arising and to establish any
liability. On the basis of Article 46, the Court called upon Turkey to require independent and
impartial administrative and disciplinary investigations to be carried out, affording victims an
effective opportunity to take part; to ensure that bodies and/or specialists that might be called
upon to produce expert opinions had qualifications and skills corresponding fully to the
particular features of each case; and to require experts to give proper reasons in support of
their scientific opinions.

It would be useful to highlight the aspect of medical fees.

110. With regard to general conditions of detention,® it is particularly worth noting the three
pilot judgments (adopted to support execution procedures already under way) finding a
violation of Article 3:'° Ananyev and Others v. Russia of 10 January 2012 (violation also of
Article 13),"" Torreggiani and Others v. Italy of 8 January 2013,102 and Varga and Others v.
Hungary of 10 March 2015 (violation also of Article 13).'® and — most recently: Mursié v.
Croatia of 20 October 2016. Reference can also be made to the Vasilescu v. Belgium
judgment of 25 November 2014: violation of Article 3 (prison overcrowding and poor hygiene
conditions).'™ Lastly, we can highlight two further findings of violations of Article 3 linked with
passive smoking, namely the Florea v. Romania judgment of 14 September 2010 and the
Elefteriadis v. Romania judgment of 25 January 2011.

The ruling in Mursi¢ case seems to be the most relevant judgment now in this field.

Footnote no. 122: See also, for example, on access to experimental treatment or medicine:
the Hristozov and Others v. Bulgaria judgment of 13 November 2012 (no violation of Article 8
— anti-cancer drug not authorised in other countries) and the inadmissibility decision of 6 May
2014 in Durisoftto v. Italy (strict conditions of access to experimental treatment imposed by a
legislative decree). Concerning domestic violence, among many others (in the Opuz v.
Turkey judgment of 9 June 2009, the Court held, for the first time, that there had been a
violation of Article 14 taken in conjunction with Articles 2 and 3), it is worth noting the Eremia
v. Republic of Moldova judgment of 28 May 2013 (violation of Articles 8 and 14 — failure to

take measures to protect the appllcant and her daughters) Wlth—regard—te—abemen—mennen

Describing a person — a child who was born alive and lives - in terms of a “malformed
foetus” is contrary to respect for human dignity of everyone. Moreover, the case
concerned access to prenatal tests which cannot be equated automatically with
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abortion. Finally, both cases are not thematically linked with other cases mentioned
in this footnote and the main paragraph.

142. In the Siebenhaar v. Germany judgment of 3 February 2011, the Court found there had
been no violation of Article 9 concerning the Protestant Church’s dismissal of the applicant, a
childcare assistant and, later, kindergarten manager, for belonging to another religious
community. The Eweida and Others v. United Kingdom judgment of 15 January 2013
concerned restrictions placed on wearing religious symbols at work in respect of two of the
applicants (a British Airways employee and a geriatric nurse) and the dismissal of the other
two applicants for refusing to carry out duties which they considered would condone
homosexuality. The Court found there had been a violation of Article 9 only in the case of the
British Airways employee as the courts had attached too much importance to her employer’s
wish to project a certain corporate image and a fair balance between the applicant’s
desire to manifest her religion by wearing a cross and the interest of the private
employer had not been struck. In the Ebrahimian v. France judgment of 26 November
2015 the Court found, bearing in mind the margin of appreciation afforded to the
respondent State that in respect of the decision not to renew the employment contract of a
hospital social worker, because of her refusal to stop wearing the Muslim headscarf there
had been no violation of Article 9, because the authorities had not exceeded their margin of
appreciation in deciding to give precedence to the requirement of neutrality and impartiality of
the state.

We propose to add more elements to the description of these judgments.

146bis. Lastly, in the Tesic v. Serbia judgment of 11 February 2014 concerning an applicant
ordered to pay sums totalling 2/3 of her retirement pension, leaving her with 60 euros per
month to live on (she could no longer afford her medication given that it cost her 44 euros per
month), the Court found there had been a violation of Article 10 (excessive sanctions totalling
more than 60% of the applicant’'s income).

We propose to mention the case of Tesic in a separate, more visible paragraph. It
would also be useful to have more detailed description of this case as it concerned
issues particularly relevant for this report, linked with the protection of vulnerable
persons in a difficult financial situation. There is also some link with the case of
Chitos, mentioned in para. 75 — aspects related to the manner of enforcement of
debts.

160. Finally, under Article 14 and Article 1 of Protocol No. 1, it is worth mentioning two other findings
of a violation: the Vrountou v. Cyprus judgment of 13 October 2015 (discriminatory refusal to grant
housing assistance to the children of displaced women compared with the children of displaced men —
termination of this disputed measure after 40 years) and the Guberina v. Croatia judgment of 22
March 2016 (failure to take account of the needs of a disabled child with disability when determining
his father’s eligibility for tax exemption on the purchase of property adapted to his child’s needs). The
Court observed that although the relevant law was couched in general terms, other relevant provisions
of domestic law provided some guidance with regard to the question of basic requirements of
accessibility for persons with disabilities and that the state should also take into consideration the
relevant principles of the UN Convention in this field. As the authorities had not taken account of these
national and international obligations, the manner in which the legislation was applied in practice failed
to sufficiently accommodate the requirements of the specific aspects of the applicant’s case.

It would be useful to split this paragraph into two as both cases concern quite
different issues. The description of the Vrountou case could be extended slightly as it
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may be difficult for a reader to understand at first glance. In addition, we propose to
add a reference to the Guberina case in para. 127.

Footnote no. 142 — attached to words “The applicants, who were tenants” - The
aforementioned publication referred essentially to judgments finding that there had been a
violation of Article 1 of Protocol No. 1 in respect of the owners: the Ghigo v. Malta judgment
of 26 September 2006 (a disproportionately low rent and the long period for which the
applicant was unable to enjoy his property); the Radovici and Stanescu v. Romania judgment
of 2 November 2006 (failure to comply with the formalities leading to the extension of leases
on a property without payment of rent for several years); the Urbarska Obec Trencianske
Bisupice v. Slovakia pilot judgment of 27 November 2007 (compulsory transfer of land,
preceded by an obligation to lease the land at a disproportionately low price) and the
aforementioned Hutten-Czapska v. Poland pilot judgment of 19 June 2006 (a violation of
the landlord’s property rights on account of a restrictive system of rent control
introduced to protect tenants — judgment of 28 April 2008: case struck off list following a
frlendly settlement redress to the appllcant and general measures adopted —rneledmg—the

The drafting proposals aim at avoiding misunderstanding as to the actual scope and
consequences of the Hutten-Czapska judgment.

It is also proposed to attach footnote no. 142 to para. 168 which concerns cases
introduced by property owners rather than para. 167 which concerns cases
introduced by tenants.

179. The speaker summarised the Court’s response to the economic crisis as one of both
prudence and firmness. It acted prudently in so far as, particularly in a time of crisis and in
accordance with the subsidiarity principle, it left national authorities a wide margin of
appreciation by refusing to intervene in large-scale decisions reflecting major political choices
in economic matters. However, it continued to act firmly by refusing to take account of
economic consrderatlons when |t was necessary to protect non derogable rights (for
example, 2t W ee in the
Orchowski v. Poland Judgment of 22 October 2009 although the Court was aware of the
fact that solving the systemic problem of overcrowding might necessitate the
mobilisation of significant financial resources, it considered, however, that lack of
resources could not in principle justify prison conditions which were so poor as to
reach the threshold of treatment contrary to Article 3 of the Convention and that it was
incumbent on the respondent Government to organise its penitentiary system in such
a way that ensured respect for the dignity of detainees, regardless of financial or
logistical difficulties), ard or principles relating to the rule of law (reasonable length of
proceedings and the execution of final judicial decisions — see the aforementioned
Tchokontio Happi v. France judgment of 9 April 2015 : lack of social housing) ard or non-
discrimination (see the aforementioned Ponomaryovi v. Bulgaria judgment of 21 June 2011 —
secondary education fees for foreign nationals without permanent residence permits).

It would be useful to present in more detail the reasoning of the Court in this respect.
Alternatively, the proposed additional text, coming directly from the Orchowski
Jjudgment (para. 1563), could be used as a footnote.

180. States’ undertaking to abide by judgments of the Court in cases to which they are
parties (Article 46§81 of the Convention), eembined—with—the—erga—omnes—effects—ofits

decisions-have has resulted in numerous reforms in the social domain.
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The reference to the erga omnes effect is not based on the Convention and
contradicts the conclusions reached recently in the report on the long-term future of
the Convention system — see its para. 37.

183. The following is a non-exhaustive illustrative list of legal reforms that have been
introduced or are being considered in response to Court judgments:

- Numerous reforms-te-end-diserimination-against-homesexual-couples to implement the

Court’s judgments regarding instances of discrimination on grounds of sexual
155

orientation;

. vthrough Introduction of a
procedure directly avallable to them fathers to establish legal paternity;'*®

The aim of the above proposals is to make the text more coherent with the general
style of the report.

187. There also appears to have been some progress in two areas where little change had
been noted in the previous publication: protection against social insecurity and ensuring full
respect for the dignity, equality and a right of disabled persons: with disabilities right to
social integration.

In our opinion, the Court’s case-law concerning persons with disabilities is not only
about their social integration. It would be worth having a more general description.

189. As the Court's factsheet shows,'? over the last few years it has been increasingly
concerned with protecting persons with disabilities and their right to full integration. In its
Gherghina decision, the Court noted that this was a relatively recent branch of domestic and
international law, though it found that the applicant had not exhausted domestic remedies.

The Court has handed down a number of interesting decisions in this field,"” particularly

concerning states’ obligation to introduce measures and/or reasonable accommodations on
their behalf. Examples include failure to provide a deaf-mute person in custody with the
means of communication (no access to a lawyer — violation of Article 5 — H. v. Hungary
judgment of 8 November 2011); absence of measures to enable a blind person to pursue her
musical education (V|olat|on of Article 2 of Protocol No 1 - Cam V. Turkeyjudgment of 23

Feasenable—measu#es)— failure to take account of domestlc and |nternat|onal accessibility
requirements in connection with an application for tax relief on the purchase of suitably
adapted property (violation of Articles 14 and 1 of Protocol No. 1 — Guberina v. Croatia
judgment of 22 March 2016: this appears to be the first judgment finding a violation regarding
physical accessibility)."™

It is difficult to draw — from inadmissibility decisions — clear conclusions as to the
“states’ obligations fo introduce measures and/or reasonable accommodations”.
Delete this information or move to the footnote (or make as a separate sentence in
the end). The message of the whole paragraphs would thus become more clear.
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323. Lastly, with regard to the collective complaints procedure, it is important to note that
participants at the “Turin I” Conference expressed the view that this mechanism represents a
more open and democratic monitoring system than the one based on national reports. It was
also pointed out, several times, that if the collective complaints procedure was accepted by
more States, this could reduce the number of cases that come before the European Court of
Human Rights and the domestic courts, particularly as the complaints procedure is faster (no
need to exhaust domestic remedies and shorter processing times than in the Court) and has
the potential to make a greater impact, more swiftly, on account of its collective nature. A
positive parallel has been drawn here between the collective complaints procedure and the
Court’s system of “pilot judgments”. It will also be recalled that broader acceptance of the
complaints procedure would, in theory, help to ease the workload of the national agencies
responsible for drafting the reports, enabling them to focus on specific issues.*'® During the
works of the CDDH some have argued, however, that the collective and individual
complaint mechanisms are different in nature and scope, and involve different
complainants. Hence, the possible reduction of the number of new cases brought
before the Court may be of a limited extent. They also pointed to the value of the
principle of subsidiarity under the Convention (and of the corresponding requirement
of the exhaustion of domestic remedies), which gives the domestic authorities and
courts a chance to examine complaints and remove violations even before the need
for action by international mechanisms arises.

] It would be useful to reflect various possible arguments.

Technical proposals:
(ii) Indirect protection of a-nrumber-of social rights

] For a heading it would sound better to have a more general text.

115. Lastly—{The Court has come to many findings of violations of Article 3 with regard to the
conditions of detention of migrants,109 including a very large number against Greece. A
particular note can be made of the Grand Chamber's M.S.S. v. Belgium and Greece
judgment of 21 January 2011, in which the Court found in particular that there had been two
violations of Article 3 as a result of the applicant’s conditions of detention and his living
conditions in Greece. The Court found, in the light of the obligations imposed by the
European Reception Directive, that the Greek authorities had not had due regard for the
applicant’s vulnerability as an asylum-seeker and should be held responsible, because of
their failure to act promptly, for the situation in which he had found himself for several
months, living on the street, with no resources or access to sanitary facilities, and without any
means of providing for his essential needs (§263).

The word ,lastly” is overused. In this very chapter there are still two such references.

118. Lasthy—wWith regard to social benefits, reference should be made to the inadmissibility
decision of 18 June 2009 in Budina v. Russia, to which the Court referred in its M.S.S.
judgment. The Court pointed out that state responsibility could arise where an applicant who
was totally dependent on state support found himself or herself faced with official indifference
when in a situation of serious deprivation or want incompatible with human dignity. However,
even though the applicant’s income was low in this case, the Court held that she had not
proved that her lack of funds had resulted in actual suffering and there was nothing to
indicate that the level of her pension and her social benefits were insufficient to protect her
from damage to her physical or mental health or from a situation of degradation incompatible
with human dignity.""

137. Examples of cases where the Court found there had been no violation under Article 8
include the Obst v. Germany judgment of 23 September 2010 (Mormon Church’s dismissal
without prior notice of a director for adultery, in order to preserve the Church’s credibility), the
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Grand Chamber's Fernandez Martinez v. Spain judgment of 12 June 2014 (Church’s
decision not to renew the employment contract of a religious education teacher, a married
priest, father of 5 children and member of an organisation opposed to official Church
doctrine, judging that the interference with the applicant’s individual rights could be justified in
terms of respect for the lawful exercise by the Catholic Church of its religious freedom in its
collective or community dimension, and that in choosing to accept a publication about his
family circumstances and his association with a protest-oriented meeting, the applicant had
severed the bond of trust that was necessary for the fulfillment of his professional duties) ;
ha a (91 N 0 iemi o

worth mentioning the inadmissibility decision of 5 October 2010 in Képke v.. Germany
(dismissal without notice for theft following covert video surveillance).

] It is not useful to rely on a still pending case.

151. With regard to dismissal, reference may be made to two judgments finding a violation of
Article 8 taken in conjunction with Article 14: I. B. v. Greece Hungarr-of 3 October 2013 (on
the ground of the applicant’s non-contagious HIV status) and Emel Boyraz v. Turkey of 2
December 2014 (on the ground of the sex of the applicant, a female security guard).

Subject to verification by the Secretariat — it seems that the case at stake concerned
Greece.

177. To date, there appears to have been only ene few cases in which the Court has found a
violation in connection with austerity measures, aamely notably the aforementioned N.K.M.
v. Hungary of 14 May 2013 (excessive rate of tax on severance pay following legislation to
raise these rates in the public sector).

It seems that there was at least a similar case of R.Sz. v. Hungary, no. 41838/11
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