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Minutes

of the public hearing on “Abusive practices on depriving children from
their family environment” held in Paris on 19 September

In the framework of the motion for a Resolution on “Abusive practices on depriving children from their family
environment” (Doc. 15639) by Mr Titus Corlatean (Romania, SOC), the Committee held a public hearing with
the patrticipation of:

v" Mr Titus Corlatean (Romania, SOC), member of the Parliamentary Assembly of the Council of
Europe

v Mr Mads Andenas, former United Nations Special Rapporteur and Professor of Law, University of
Oslo

v' Ms Mia Dambach, Executive Director, Child Identity Protection, Geneva

Ms Sayek Bodke, Chairperson of the Committee, opened the hearing, and introduced the guest speakers.

Mr Corlatean underlined the importance of the topic as the consequences were irreversible for the parties
involved — both for children and for their biological parents. It required more attention from the Parliamentary
Assembly as the forum for debate on human rights. The social services in member States should be more
accountable and more professional.

The European Court of Human Rights had delivered important judgments on the issue of children separated
from their parents. It had found important violations of Article 8 on the right to respect for family life, Article 9
on the right to freedom of thought, conscience and religion, Article 10 on the right to freedom of expression,
Article 14 on prohibition of discrimination, and Article 2 of Protocol no. 1 to the ECHR (European Convention
on Human Rights) on the right to education. The judgments Strand Lobben and Others v. Norway, Pedersen
v. Norway, Barnea and Caldarau v. Italy and Cupial v. Poland, merited special attention. The Grand Chamber
(GC) had established important general principles where the best interests of the child would prevail. The GC
held that family ties could only be severed in very exceptional circumstances and every effort should be made
to preserve personal relations and to “rebuild” the family, if and when appropriate. Adoption should only be
authorised in exceptional circumstances and could only be justified if it was motivated by an overriding
requirement pertaining to the best interests of the child.

The focus on the best interests of the child had resulted in quite large margins of appreciation by States. The
aim was nevertheless to ensure full respect of all rights recognised by the UN Convention on the Rights of the
Child and the ECHR. It was thus important to have clear and careful monitoring to avoid questionable practices
experienced by families in some countries and which created immeasurable damage to societies. As part of
his personal work, in key positions as a member of government and as a senator, Mr Corlatean had been
involved in supporting Romanian families that had been subject to what he described as a cruel process of
separation which did not respect the rights of the parents. He had also had the chance to exchange with social
services and officials.

Mr Corlatean pointed to a study published in the European Journal of Comparative Law and Governance in
2019: “The Hidden Proceedings — An Analysis of Accountability of Child Protection Adoption Proceedings in
Eight European Jurisdictions” which found that there was only limited accountability for one of the most
intrusive interventions by a State into the private lives of individuals. There was not only a lack of information
about the system and the proceedings, but also an alarming lack of transparency.

1 The minutes were approved and declassified by the Committee on Social Affairs, Health and Sustainable

Development at its meeting on 6 December 2023.
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The Committee on the Rights of the Child held in General Comment no. 14 that separation was an exceptional
last resort and that States had the obligation to provide adequate and effective support to the family to care
for the child prior to a separation decision and also to ascertain that no alternatives could be found, to ensure
the child’s best interests. Before a decision was to be taken to separate a child from its parent, the State had
positive obligations such as 1) advising parents on actions they should take to improve their financial situation
and parenting skills, 2) separating children from their parents only as a temporary measure and facilitating the
return of children to their parents once a cooperative attitude had been adopted and their situation had
improved, 3) genuinely balance the interests of both the child and its biological family. A PACE report that
focused on these important aspects would pave the way to better support for families and their children facing
challenging circumstances.

The Chairperson thanked Mr Corlatean for his opening remarks and gave the floor to the first expert, Mr Mads
Andenas.

Mr Andenas gave an overview of the relevant case-law of the European Court of Human Rights. The first
cases had been about child protection authorities neglecting their duties. One of the first cases was Z and
Others v. the United Kingdom (2001), where the Court had found a violation of Article 3 due to severe neglect
and mistreatment as the child protection authorities had failed in their duty to protect the children. The Court
had found that there were no remaining Article 8 issues as they had been consumed by Article 3.

The current pressing problems were about Article 8 violations on taking children into care, taking away parental
rights and subsequent adoptions. Mr Andenas was working on this issue as an academic, but in order to
understand cases, he had also appeared as counsel in the cases of Abdi Ibrahim v. Norway (2021) and A.S.
v. Norway (2019). The first case concerned additional Protocol No. 1 article 2 on the right to education and the
right to have the child educated in the parent’s religious tradition. In the latter case, Mr Andenas assisted the
complainant with the Committee of Ministers review process. In both cases Norway had failed in the decision-
making processes, in weighing conflicting interests (the balancing exercise between the interests of the child,
its biological family and other considerations) and in providing sufficient reasons for the decisions. With regard
to the contact regime, the Court had found that the Norwegian authorities had failed to ensure enough contact
between the child and its biological parents. Lastly, the Court had found that the authorities had failed in their
duty to work towards reunification of the child and its parents.

On 12 September 2023, the Strasbourg Court had delivered 9 judgments where Norway was found to have
violated Article 8 of the Convention. The Court had set out the “Guiding principles in respect of children taken
into public care”, stating that authorities had significant discretion when deciding on taking a child into care,
but that there should be a stricter scrutiny if any further measures were taken, such as restricting contact rights.
Adoption could only be justified in exceptional circumstances and the overriding requirement of the child’s best
interests.

The decisions by the European Court of Human Rights had not been sufficiently followed up in domestic
proceedings. In the case of Strand Lobben v. Norway, which was the first important case that Norway lost, the
mother had not succeeded in her pursuit of being reunited with her son following the Grand Chamber’s
judgment. The Norwegian courts found that despite having won the case in Strasbourg, it was in the best
interests of the child to stay with the foster parents who became adoptive parents and with whom the child had
by then lived for 14 years already.

Nevertheless, the many judgments coming from Strasbourg had led to some changes in child-care practice in
Norway. With regard to the contact regime, national courts had ordered more frequent contact between the
child and its biological parents based on the case-law of the European Court of Human Rights. The authorities’
duty to work towards the reunification of the child and its parents was closely linked to the contact regime. If
there had been very little contact, there was often found to be no meaningful connection, and thus adoption by
foster parents after some years would be the next step. The decision-making processes had, however, been
improved in that authorities would now give better reasons for decisions taken and the courts would also hear
cases which before they would find reasons not to hear.

There was a disproportionate number of foreign parents losing custody over their children. Lawyers played an
important role in explaining the judgments, and continued external reviews at European level were needed.
For instance, the Parliamentary Assembly should examine whether or not Norway had been successful in
implementing the many judgments from the European Court of Human Rights and point out potential flaws.

The Chairperson thanked Mr Andenas for his contribution and gave the floor to the second expert, Ms Mia
Dambach.
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Ms Dambach noted that state power to remove children and place them in alternative care was highly intrusive
in the private lives of children and families. It was thus critical that this power should be properly used according
to international standards, notably Article 9 of the Convention on the Rights of the Child. Such coercive
decisions could only be justified in specific contexts, such as abuse or neglect of the child by its parents, and
should respect international standards. The State’s protective powers and responsibilities had to be balanced
with the right to privacy and family life, ensuring that States did not have unfettered powers. General Comment
no. 14 and the UN Guidelines for alternative care of children from 2009 provided good guidance in this regard.

There were three main ways to avoid such abusive practices. One way was good practices which included
support to families in their caregiving role: all families should have access to basic and targeted services,
especially families with foreign backgrounds, to ensure that children’s identities were preserved. In Spain, the
law specified that before a child was removed from parental care, States had an obligation to first provide
support to parents. In Estonia, the Child Protection Act stated that every child should be able to access care
and assistance from the State without discrimination. In Ireland, the authorities had worked with Roma families
to ensure that they were considered “habitually resident” so that they could be eligible for carer allowances.

A second way of avoiding abusive practices was to improve the decision-making process. Decisions should
be made by judicial authorities and administrative bodies that are well-equipped. Both be properly trained on
child protection issues, should use child-friendly tools to explain their rights to children, and siblings should
stay together. In Belgium, the civil code specifically stated that siblings had a right not to be separated when
placed in alternative care.

Despite making every effort to support families, in some cases keeping them together would no longer be in
the best interests of the child and he or she would need to be placed in alternative care. When this happened,
it was important to ensure a continuity of the child’s identity. According to Article 20 (3) of the CRC, States
should ensure the continuity of a child’s upbringing and its ethnic, religious, cultural and linguistic background.
On this last point, member States had not done well. The contact-regime had to some degree been improved
in most countries, but with regard to reintegration and ensuring continuity in the child’s identity, authorities had,
regrettably, not done so well. There were, however, some good practices such as in Belgium, where the law
required that the alternative care had to respect the child’s political, philosophical, ideological and religious
beliefs and sexual orientation. In Germany, the authorities had to consider the social and cultural needs and
characteristics of young people and families. In the Netherlands, during the massive influx of migrants in 2016,
Nidos agency recruited foster families for unaccompanied and separated migrant children, by identifying
nationals from the countries of origin of children, such as Afghanistan and Syria, so that the children could
have a continuity in terms of language, culture and religion; this meant that the reintegration of children
returning to their countries of origin would be much smoother.

Unfortunately, reintegration had been largely missing in Council of Europe member States. One promising
practice is from Cambodia where they reintegrated 30% of children from residential care back to their families
in cooperation with UNICEF.

Lastly as abusive practices did occur, it was important to ensure awareness so that children and their families
would be able to complain to the right instances. In Switzerland, there was a hotline that people could call.
There was also the option of contacting the ombudsperson in a country. In conclusion, there should be some
cross-country research on abusive practices, and more should be done to prevent and respond to abusive
practices within child protection authorities. The focus here could be on preserving the child’s right to identity
as a protective factor against abusive practices.?

The Chairperson then opened the floor for debate.

Mr Corlatean brought up the case of a couple where the birth of their child had been difficult for medical reasons.
During the first two weeks, the baby had not developed well, would cry and could not sleep etc. The nurse had
signalled this to the doctors who then signalled it to the police. The parents were charged with baby-shaking
syndrome. In the end, a criminal investigation had shown that the parents had done nothing wrong, yet the
parents had spent two months in jail. Mr Corlatean criticised the legal procedures in some member States which
he claimed built cases against parents instead of the other way around.

Mr O’Reilly thanked the experts for their remarks. Although he agreed with the opening premise of the child’s
best placement being with its biological parents, he was sceptical about some of the remarks made by Mr
Corlatean. Most children were removed from their parents for very serious reasons. Although arbitrary removals
could happen, this was not a common practice in recent times. He agreed with the experts about the need for

2 Link to the written submission of Child Identity
Protection with promising practices:
https://www.child-identity.org/images/files/CHIP-BriefingNotes-AbusivePractices.pdf
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continuity in religious and cultural identity and that siblings should be kept together. Ukrainian children that were
forcibly transferred to Russia was a more systemic problem. In Afghanistan, the lives of many girls were
irrevocably changed.

Mr Schennach was not sure about allegations of systemic abuse by child protection authorities. Earlier in his
career, he had been a care worker in Austria, and had only separated a child from his family one time, when a
child showed up at his door with a neck wound. It was not always the case that administrative boards took
decisions, and in any case, those decisions were only temporary until a judge made a final decision. It was
horrifying when police showed up at schools to deport unaccompanied and separated migrant children from
Council of Europe member States. The Austrian courts had found this to be illegal.

Ms Khomenko thanked Mr O’Reilly for bringing up the situation of Ukrainian children and asked the Assembly
to give special attention to this issue. There had been over 9000 registered cases and up to 400 children had
been returned to their families. There was no mechanism to bring the children back and little was known of the
whereabouts of these children. She invited her colleagues to a side-event dedicated to this issue co-organised
with the Latvian Presidency and which would take place during the October part-session.

Ms Tanguy brought her colleagues’ attention to an incident in France where police had found a 7-year-old boy
frozen to death in the bathtub of his family home. It was later discovered that the father had abused his two
daughters as well. This had shown that the best interest of the child was not always to stay with its biological
parents, and a proper assessment had to be made in every case.

Mr Moutquin informed his colleagues that in Belgium, children could no longer be placed in immigration detention
centres. There was always a middle ground in keeping families together, between having no contact at all and
having some contact. For example, educators and social workers could accompany the child to visit its parents
in order to maintain some family ties. It was hard to think about adoption, about the difficulties of separating
parents or siblings, the difficulties of raising children in single-parent families and ensuring that the adoption would
not lead to mental difficulties afterwards. In Belgium and France, it was often pointed out that children whose
parents were imprisoned were unable to have contact. In Belgium some associations therefore accompanied
children to prisons so that they could spend time with one or both of their parents.

Mr Andenas noted that questions had been raised about reliable and effective legal regimes, where clear criteria
should be used, the conflicting interests should be weighed and balanced around the best interest of the child
and ensuring access to effective remedies in terms of judicial review. Taking children into care was a very difficult
issue. Unfortunately, there were cases where children were subjected to neglect and violence. The legal
challenge was to undertake an adequate weighing and balancing exercise with good reasoning. The courts said
there was wide discretion. The Norwegian authorities had failed in the reasoning and contact regime. It was too
little to have contact only once or twice per year, because by then ties and with them the possibility for reunification
would be severely damaged. In the Norwegian context, for many years the government would take away Sami
children, but in recent years it had been mostly foreigners who were subject to the same prejudice and unable to
preserve their identity. Minority groups like Roma travellers were subject to systemic discrimination. The law left
too much discretion to the authorities. No countries were good at treating foreigners, as there were inherent bias
and cultural misunderstandings. Often foreigners and minorities did not have a voice in the political context. Many
legal cases against Norway and other countries were justified.

Ms Dambach agreed with Mr Andenas that the criteria should be the same for all countries, based on
international standards: all Council of Europe member States had accepted the CRC. Unfortunately, abusive
administrative and legal practices subsisted, and the Committee on the Rights of the Child made systemic
comments and reviews on this issue, such as the 2021 General Comment. However, it was also an opportunity
to encourage States to work towards better alignment and improvements. Alternative care for children should
always be temporary and be used only when it was in the best interests of the child. To keep family ties alive,
means such as letters, supervised visits and online meetings could be used in a secure environment.

Mr Corlatean thanked the experts for their comments. He reminded colleagues that there was a clear distinction
between cases that were well-founded and with obvious reasons for the State to intervene, and when this was
not the case. There were two sides to this coin. There were some bad practice examples from child protection
authorities, in particular in Norway, and no system was perfect. The purpose of the hearing was to shed light on
this. It was important to react before the situation got out of hand so that separation could be prevented. Parents
in difficult socioeconomic situations needed support from the State, not coercion.

The Chairperson then thanked all the participants and closed the hearing.
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