» Statement of interpretation on Article 1581
Introduction

The Committee notes that for the purposes of the present report, States were asked to
reply to the specific targeted questions posed to States for this provision (questions
included in the appendix to the letter of 27 May 2019, whereby the Committee requested a
report on the implementation of the Charter in respect of the provisions falling within the
thematic group “Employment, training and equal opportunities”). The questions posed for
this cycle of supervision focused exclusively on the education of children with disabilities.

The Committee recalls nonetheless that under Article 15 all persons with disabilities,
irrespective of age and the nature and origin of their disabilities, are entitled to guidance,
education and vocational training in the framework of general schemes wherever possible
or, where this is not possible, through specialized bodies, public or private.

Therefore, in its next cycle of supervision, the Committee will examine Article 1581 issues
as they apply to all persons with disabilities (not just as they apply to children) .

Definition of Disability

The Committee has previously stressed the importance of moving away from a medical
definition of disability towards a social definition. An early example is that endorsed by the
World Health Organisation in its International Classification of Functioning (ICF 2001)
which focuses on the interaction of health conditions, environmental factors and personal
factors.

Article 1 of the UN Convention on the Rights of Persons with Disabilities (CRPD) (2006)
crystallises this trend by emphasizing that persons with disabilities include those with long
term disabilities including physical, mental or intellectual disabilities which in interaction
with various barriers may hinder their full and effective participation in society on an equal
basis with others. Importantly, this means there is no a priori exclusion from inclusive
education based on the type of disability. Indeed, Article 2 of the UN CRPD which prohibits
discrimination “on the basis of disability” may be read to go further by including those who
have had a record of disability in the past but who continue to be treated negatively and
those who never had a disability but may nevertheless be treated by others as if they had
a disability (‘the so-called attitudinally disabled’).

The Committee therefore asks the next report to clarify whether the assessment of
‘disability’ in the fields of education and vocational training takes into account the personal
and environmental factors interacting with the individual. These factors are particularly
relevant when it comes to an assessment of ‘reasonable accommodation’.

Access to Education

In order to assess the effective equal access of children with disabilities to education, the
Committee needs States parties to provide information, covering the reference period, on:

» the number of children with disabilities, including as compared to the total number of
children of school age

 the number and proportion of children with disabilities educated respectively in
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0 mainstream classes o special units within mainstream schools (or with complementary
activities in mainstream settings)

o0 in special schools
* the number and proportion of children with disabilities out of education

» the number of children with disabilities who do not complete compulsory school, as
compared to the total number of children who do not complete compulsory school

» the number and proportion of children with disabilities in other types of educational
settings, including;

0 home-schooled children

o0 attending school on a part time basis

o in residential care institutions whether on a temporary or long-term basis

» the drop-out rates of children with disabilities compared to the entire school population.
Measures aimed at promoting inclusion and ensuring quality education

The Committee recalls that Article 1581 of the Charter makes it an obligation for States
Parties to provide quality education for persons with disabilities, together with vocational
guidance and training, and that priority should be given to inclusive education in
mainstream school. States parties must demonstrate that tangible progress is being made
in setting up inclusive and adapted education systems.

The Committee has recognised that ‘integration’ and ‘inclusion’ are two different notions
and that integration does not necessarily lead to inclusion (Mental Disability Advocacy
Centre (MDAC) v. Belgium Complaint No. 109/2014, Decision on the admissibility and
merits 16 October 2017, International Federation for Human Rights (FIDH) and Inclusion
Europe v. Belgium Complaint No. 141/2017, Decision on the merits of 20 September
2020). The right to an inclusive education relates to the child’s right to participate
meaningfully in mainstream education.

The Committee notes that the UN Committee on the Rights of Persons with Disabilities, in
its General Comment No. 4 (2016) on the Right to Inclusive education has stated that
“inclusion involves a process of systemic reform embodying changes and modifications in
content, teaching methods, approaches, structures and strategies in education to
overcome barriers with a vision serving to provide all students of the relevant age range
with an equitable and participatory learning experience and the environment that best
corresponds to their requirements and preferences. Placing students with disabilities within
mainstream classes without accompanying structural changes to, for example,
organisation, curriculum and teaching and learning strategies, does not constitute
inclusion. Furthermore, integration does not automatically guarantee the transition from
segregation to inclusion.”

The Committee also recalls that inclusive education implies the provision of support and
reasonable accommodations which persons with disabilities are entitled to expect in order
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to access schools effectively. Such reasonable accommodations relate to an individual
and help to correct factual inequalities (Mental Disability Advocacy Centre (MDAC) v.
Belgium, Complaint No. 109/2014, Decision on admissibility and merits 16 October 2017,
para 72). Appropriate reasonable accommodations may include: adaptations to the class
its location, provision of different forms of communication and educational material,
provision of human or assistive technology in learning or assessment situations as well as
non-material accommodations, such as allowing a student more time, reducing levels of
background poise, sensitivity to sensory overload, alternative evaluation methods or
replacing an element of the curriculum by an alternative element.

The Committee asks the States parties to provide information on how reasonable
accommodation is implemented in mainstream education, whether and to what degree
there is an individualized assessment of ‘reasonable accommodation’ to ensure it is
adequately tailored to an individual’'s circumstances and learning needs, and to indicate
what financial support is available, if any, to the schools or to the children concerned to
cover additional costs that arise in relation to ensuring reasonable accommodations and
access to inclusive education.

It asks in particular, what measures are taken to ensure that teachers and assistants
dealing with pupils and students with disabilities are adequately qualified.

It furthermore asks whether the qualifications that learners with disabilities can achieve are
equivalent to those of other learners (regardless of whether learners with disabilities are in
mainstream or special education or of whether special arrangements were made for them
during the school-leaving examination). The Committee also asks whether such
gualifications allow persons with disabilities to go on to higher education (including
vocational training) or to enter the open labour market. The Committee also asks the state
to provide information on the percentage of disabled learners who go on to higher
education or training. The Committee also asks what percentage of learners with
disabilities enter the open labour market.

Remedies

The Committee asks the next report to provide information on the remedies available in
the case of discrimination on the ground of disability with respect to education (including
access to education, including the provision of adequate assistance or reasonable
accommodation) and the relevant case-law.



