COUNCIL OF EUROPE

CONSEIL DE LEUROPE

CDDH-EXP(2017)06
04/12/2017

STEERING COMMITTEE FOR HUMAN RIGHTS
COMITE DIRECTEUR POUR LES DROITS DE L’HOMME
(CDDH)

Drafting Group on freedom of expression and links to other human rights
Groupe de rédaction sur la liberte d'expression et liens avec d'autres droits de 'homme
(CDDH-EXP)

Compilation of contributions received from the following member States: Austria,
Belgium, Estonia, France, Georgia Germany, Greece, Republic of Moldova, Serbia,
Sweden, Switzerland and “the former Yugoslav Republic of Macedonia”, as well as from
the European Network of National Human Rights Institutions (ENNHRI) / Compilation des
contributions regues des Etats membres suivants: Allemagne, Autriche, Belgique,
Estonie, France, Géorgie, Gréce, République de Moldova, Serbie, Suéde, Suisse et «l'ex-
République yougoslave de Macédoine», ainsi que du Réseau européen de Institutions
nationales des droits de I'homme.

The following member States have indicated that they intend shortly to submit good
practices: Denmark, Latvia, Netherlands and Turkey / Les Etats membres suivants ont
indiqué qu'ils ont l'intention de soumettre sous peu des bonnes pratiques: le Danemark,
la Lettonie, les Pays-Bas et la Turquie.

Draft Guide to good practices on the way of reconciling freedom of expression with
other rights and freedoms, in particular in culturally diverse societies /
Projet de Guide de bonnes pratiques sur la maniére de concilier la liberté
d’expression avec d'autres droits et libertés, notamment dans les sociétés
culturellement diverses

Preliminary structure consisting of text elements and indicating the sections for which
good practices are kindly requested (see boxes below) / Structure préliminaire composée
d’'éléements du texte et indiquant les parties pour lesquelles de bonnes pratiques sont
demandées (voir les encadrés ci-dessous)

prepared by the Drafting Group on freedom of expression
and links to other human rights (CDDH-EXP) / préparé par le Groupe de rédaction sur la liberté
d'expression et liens avec d'autres droits de 'homme (CDDH-EXP)




Table of contents

I. Introduction..........ceeeecceeeennee 3
[ee] cernnrennnnnnnenninensunenieessnessanesisanesstessssessstsssssnsstesisstsatsas st s bt et st s bt s b st s b e e RS a s s R e s RS b s b e s b e b 3
IL. Background to the GUIAE ........ueieeiivnericiirnricnsissnnicssssnnressssssssesssssssssssssssssssssssssssssssssssssssssssssss 3
S TP 3
III. Scope and content of the right to freedom of eXpPression..........cccecvveerccscssnriccscsnnecsscnnsecsnns 3
A. Protection of freedom Of @XPIreSSION ....cuieruieriieriieeiieiieeie ettt ettt et et eebeesaeeebeeseneenseenenes 3
B. Specific actors and their relation to freedom of eXPression .........ccoecveeeveeieeeieerienieeeeeie e 16

1. Specific focus area: Freedom of expression and political discourse...........ccceevveeecuieneennnnne 27

ii. Specific focus area: Fake news (diSinformation) .............cccceevceeeiiienieeniienieeeiienie e 32
IV. Hate speech.......couuuerecvcnercccsennns 34
V. Reconciling freedom of expression and other human rights ..........cocuveeiveinseiiseniseccsnennns 55
A. Freedom of expression and right to private 1ife .........coceeiiiiiiiiiiiie e, 55
B. Freedom of expression and freedom of thought, conscience and religion............c.ccoeevverveenennee. 60

1. Specific focus area: BIasphemy..........coocuiiiiiiieiiieciieceeeeeeeeee e e 64
C. Freedom of expression and freedom of peaceful assembly and association 66
D. Freedom of expression and prohibition of discrimination ............cceecevvercscsercssercssnnicssnnscsnnns 75
Appendix I / Annexe I - submitted by France / transmise par la France .83
Appendix II / Annexe II - submitted by Germany / transmise par 1'Allemagne............cceeueuee 94
Appendix III / Annexe III - submitted by Serbia / transmise par la Serbie 99
Appendix IV / Annexe IV - submitted by Sweden / transmise par la Suede 171




l. INTRODUCTION

[...]

Il BACKGROUND TO THE GUIDE

[...]

Il Scope and content of the right to freedom of expression
A. PROTECTION OF FREEDOM OF EXPRESSION
11. This section will cover:

- the scope of the protected rights;

- the fact that freedom of expression both off- and online enjoy the same protection, however
there are differences in how it is regulated off- and online;

- the permissible limitations (which include the duties and responsibilities of those exercising the
right);

- the negative and positive obligations recalling the narrow interpretation of the conditions for
State interference;

- the positive obligation in relation to securing to all the right to freedom of expression;

- the margin of appreciation taking into account historical and cultural differences among member
States.

12. Please provide good practices in relation to the above-mentioned topics (or other relevant aspects)
within the protection of freedom of expression.

]
I Austria / Autriche:

In Austria, the Convention has the rank of constitutional law. Thus, also the rights under Article 10 of the Convention are
protected as constitutionally guaranteed rights. The right to freedom of expression can be invoked before all courts and
authorities and in particular before the Constitutional Court. The latter reviews laws as to their compatibility with (Article 10 of)
the Convention and repeals laws in case of a violation.

Estonia / Estonie:

Estonia provides examples under specific chapters below.

l l France:

La liberté d’expression jouit en France des mémes garanties en ligne et hors ligne, les regles de droit ayant vocation a
s’appliquer a toutes les situations. Ce sont les mécanismes permettant de les faire respecter qui ont di étre adaptés a la
spécificité d’'internet (voir ci-dessous, §17).

Conformément a l'article 11 de Déclaration des Droits de ’'Homme et du Citoyen du 26 aolt 1789, a I'article 10 de la Convention
Européenne de Sauvegarde des Droits de 'lHomme et a la loi du 29 juillet 1881 sur la liberté de la presse, la liberté d’expression
est le principe, et ses restrictions constituent I'exception.

Celles-ci sont liées a la nécessité de protéger les droits d’autrui, par les mécanismes civils ou pénaux venant réparer les
atteintes a la réputation ou sanctionner le discours de haine (diffamation et injure, provocation a la haine, la violence ou a la
discrimination, voir §32 et suivant ci-dessous), ainsi que I'ordre public, afin de prévenir la commission d’infractions (il en va ainsi
des discours appelant a commettre des infractions, notamment en lien avec le terrorisme, ainsi que de la publication de contenu
illicite soit au regard du droit d’auteur, soit en matiére de pédopornographie, voir §17 ci-dessous).

De plus, pour des raisons tenant a son histoire et a son modéle juridique, la France a adopté des dispositions juridiques venant
poser le principe de la stricte neutralité des agents de I'Etat ou chargés d’une mission de service public, ce qui implique de
restreindre leur liberté d’exprimer leur appartenance a une religion dans leur exercice professionnel (voir §47 ci-dessous).

Conscientes des obligations négatives et positives qui leur incombent, les autorités frangaises mettent en place des outils pour
mieux appréhender certains phénomenes touchant a la question de I'articulation entre la liberté d’expression et les autres droits,
le discours de haine par exemple, et organisent des formations afin de sensibiliser les professionnels de la police, de la
gendarmerie et de la justice a la liberté d’expression, au discours de haine (voir §32 et 33 ci-dessous).



https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_v8px7zvrq4gZ
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_qf5I4yfa4wTD

Surtout, s’agissant plus précisément de la lutte contre les discours de haine, la France a mis en place la Délégation
Interministérielle a la Lutte contre le Racisme, I’Antisémitisme et la Haine anti LGBT (DILCRAH). Cette délégation joue
un role fondamental pour la lutte contre les discriminations et les discours de haine par la mise en place de formations, de
partenariats avec des associations, et d’élaboration de campagnes de sensibilisation.

De plus, s’agissant plus spécifiquement de s’assurer du respect des normes de la Convention européenne des droits de
’lhomme en la matiére, des formations spécifiques des magistrats sont organisées sur la thématique de la liberté
d’expression, ceux-ci étant en premiere ligne pour garantir la protection effective de cette liberté.

Dans le cadre de la formation initiale, les auditeurs de justice (magistrats en formation) bénéficient, au cours de leur scolarité
a I'Ecole nationale de la magistrature, d’'une conférence sur la liberté d’expression présentée par un juge francais a la Cour
européenne des droits de 'homme (3h) étant précisé qu’ils ont travaillé en amont le sujet. Sont traités les enjeux juridiques et
politiques de différents arréts rendus par la Cour.

Les auditeurs de justice participent en outre :

-a des ateliers (3 h) animés par des magistrats détachés a la Cour européenne des droits de 'homme ou des
membres du greffe de la Cour, au cours desquels des cas pratiques sont analysés,

-a une session d’information sur le site de recherche de la jurisprudence de la Cour européenne des droits de 'homme
(HUDOC)

- s’ils le souhaitent, a des formations sur le droit de la Convention via la plateforme numérique HELP mise en place
par le Conseil de I'Europe.

Les magistrats ont une obligation de formation continue de 5 jours par an. Dans ce cadre, nombre de sessions de 3 a 5 jours
sont proposées sur des thémes ayant trait a la liberté d’expression (ces formations sont ouvertes a des extérieurs,
administrateurs civils, greffiers, magistrats étrangers...) :

- « Convention européenne des droits de ’'Homme, mode d’emploi »
- « Droits fondamentaux et hiérarchie des normes »

- « Le droit de la presse » qui présente un focus sur internet

- « Ethique du magistrat, éthique du journaliste ».

Des stages collectifs a la Cour européenne des droits de ’lhomme et au Conseil de I'Europe sont également proposés.

+ +

+ B *+ Georgia/ Géorgie:

CONSTITUTION OF GEORGIA

Considering the fundamental value of freedom of expression, which plays a significant role in establishing democracy and
builds a base for other human rights, Georgia provides sufficient legislative grounds for its protection, among which the core
regulation represents the supreme law of the State — the Constitution of Georgia, which ensures protection of freedom of
speech, thought, conscience, religion, and belief, right to receive and disseminate information, right to public assembly and
manifestation, efc.

Initially, Article 19 of the Constitution ensures that everyone has the right to freedom of speech, thought, conscience,
religion, and belief and that no one shall be persecuted because of his/her speech, thought, religion or belief, or be
compelled to express his/her opinion about them. The only exception from the rules prescribed by this Article is when the
expression infringes others’ rights.1

Furthermore, the Constitution of Georgia with its Article 24 prescribes that everyone shall be free to receive and
disseminate information, to express and disseminate his/her opinion orally, in writing, or otherwise. It should be
outlined that this Article guarantees inadmissibility of the censorship, as the mass media shall be free and neither the
State nor particular individuals have the right to monopolize mass media or the means of dissemination of information.?

Herewith, Article 25 grants everyone, except those within the composition of military forces and the Ministry for Internal
Affairs, the right to public assembly without arms, either indoors or outdoors, and without prior permission. A prior
notification may be determined only in case when a public assembly or a manifestation is to be held on a public thoroughfare
and the only occasion in which it may be terminated by a state authority represents when it assumes an unlawful character.®

For the aim to ensure sufficient guarantees and higher standards for the protection of fundamental human rights, including,
freedom of expression, by all means, recently drafted new version of the Constitution, which will enter into force gradually
from 2018, offers a further compatibility of the Constitution with internationally recognized human rights standards. In
particular, Article 17 of the revised Constitution® formulates in a more structured way even more solid guarantees in the view
of the freedom of expression. It unites freedom of thought, information, mass media and internet. Specifically, Article 17(4)
highlights that everyone has freedom of internet access and to use it freely, which further enhances the notion of freedom

' Constitution of Georgia, Article 19, available at: English consolidated version (final) available at:
https://matsne.gov.ge/en/document/view/30346; Georgian consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/30346

% Ibid, Article 24.

® Ibid, Article 25.

* Ibid, Article 17, new edition is highlighted.



https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_uwNvpoQ9XPdF
https://matsne.gov.ge/en/document/view/30346
https://matsne.gov.ge/ka/document/view/30346

of expression. Taking into consideration that the resolution of the UN Human Rights Council has recognized internet access
as a fundamental right, the integration of the provision relating to freedom of the internet to the Constitution was proposed
and positively assessed’ by the Public Defender of Georgia.

As to paragraph 6 of the mentioned Article, it offers important clarifications in regard to the Public Broadcaster, as it ensures
its independence from state authorities and freedom from political and substantial commercial influence. Moreover, specific
guarantees related to the functioning of the relevant regulatory body is prescribed by paragraph 7 of Article 17, as it reads
out that institutional and financial independence of the national regulatory body established to ensure the protection of media
pluralism, the realization of freedom of expression in mass media, avoiding monopolization of mass media or its spreading
means and to protect consumers and entrepreneurs in broadcasting and electronic communication shall be guaranteed by
law. As it reveals, new constitutional formulations set up advanced guarantees which further strengthen the
freedoms protected by this Article.

Furthermore, the practice of the Constitutional Court of Georgia reveals that it deals with the cases concerning freedom of
expression quite frequently. The Court relates freedom of expression to the principle of democracy, as in conditions of
informational vacuum and restriction of opinion, the existence of a democratic society and viability of democratic
constitutional-legal order is inconceivable.’ The Court considers that freedom of speech has been an integral and basic
functional element of a democratic society for a long time.” According to the Court, the aim of Articles 19 and 24 of the
ConstitLétion (mentioned above) is to ensure the free process of exchanging opinions and information in a democratic
society.

In its own case-law, the Court distinguishes facts and thoughts from each other. According to the court, facts are real
subjects, events or circumstances that may be false or right; consequently, they should always be based on evidence.
Accordingly, dissemination of facts is subject to the obligation to prove their correctness and authenticity. Most thoughts are
expressed in connection with some particular facts and are based on them. The Court inserts that, it is often very hard to
strictly separate facts and thoughts, thus, in this connection, it reiterates that particular importance is given to the common
court, which has to determine and assess not only authenticity but also the nature of the spread information and decide
whether these statements violate the Constitutional rights.

NATIONAL PoLICY FOR THE PROTECTION OF FREEDOM OF EXPRESSION

The Government of Georgia have implemented numerous measures in order to ensure and promote the full realization of the
complementary rights of freedom of expression and freedom of assembly.

In particular, on 30 April 2014, the Parliament of Georgia adopted Georgia’s first National Human Rights Strategy setting
priorities for Georgia in 2014-2020 through an inclusive participation of all State agencies, international and non-
governmental organizations.

The main goal of the Human Rights Strategy is to consolidate institutional democracy, i.e. the system of functional institutions
and thus to ensure that human rights obligations are implemented in everyday life through a multi-sector, unified, and
consistent government policies. According to the Strategy, the human rights based approach will be gradually integrated into
the government policies and programming. It envisages legislative and institutional changes, as well as changes in practice
for the State to meet their obligations to respect, protect, fulfill and promote human rights.

The Strategy foresees as one of the objectives to ensure a high level of protection of the internationally recognized
and constitutionally guaranteed rights of freedom of expression and freedom of peaceful assembly. The Strategy
aims to meet its objectives, by preventing and eliminating all factors contributing to any limitations of the freedom of

® Available at: http://ombudsman.ge/en/news/public-defender-of-georgia-echoes-revised-text-of-Constitution-drafted-by-state-
Constitutional-commission.page .

® Judgment of the Constitutional Court of Georgia, 26 October 2007, Ne2/2-389, para. II. 4, available at: http://constcourt.ge/ge/legal-
acts/judgments/saqgartvelos-mogalage-maia-natadze-da-sxvebi-saqartvelos-parlamentisa-da-sagartvelos-prezidentis-winaagmdeg-
430.page; See also - “Human Rights and Practice of the Constitutional Court of Georgia”, publication prepared by the experts of the
Constitutional Court of Georgia, Public Defender of Georgia and the Georgian Young Lawyers’ Association, 2013, p. 163, available at:
http://constcourt.ge/ge/publications/books/adamianis-uflebebi-da-sagartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-
gragtlka.gage o _ _

Judgment of the Constitutional Court of Georgia, 5 November 2002, Ne2/2/180-183, para. 6, available at: http:/constcourt.ge/ge/legal-
acts/judgments/saqartvelos-axalgazrda-iuristta-asociacia-da-zaal-tyeshelashvili-nino-tyeshelashvili-maia-sharigadze-nino-basishvili-
vera-basishvili-da-lela-gurashvili-sagartvelos-parlamentis-winaagmdeg-505.page; See also - “Human Rights and Practice of the
Constitutional Court of Georgia”, publication prepared by the experts of the Constitutional Court of Georgia, Public Defender of Georgia
and the Georgian Young Lawyers’ Association, 2013, p. 163, available at: http://constcourt.ge/ge/publications/books/adamianis-
uflebebi-da-sagartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-praqtika.page
8 Judgment of the Constitutional Court of Georgia, 26 October 2007, Ne2/2-389, para. Il. 16, available at: http://constcourt.ge/ge/legal-
acts/judgments/saqgartvelos-mogalage-maia-natadze-da-sxvebi-saqartvelos-parlamentisa-da-sagartvelos-prezidentis-winaagmdeg-
430.page; See also - “Human Rights and Practice of the Constitutional Court of Georgia”, publication prepared by the experts of the
Constitutional Court of Georgia, Public Defender of Georgia and the Georgian Young Lawyers’ Association, 2013, p. 173, available at:
http://constcourt.ge/ge/publications/books/adamianis-uflebebi-da-sagartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-
gragtlka.gage o _ _

Judgment of the Constitutional Court of Georgia, 11 March 2004, Ne2/1/241, para. ll, available at: http://constcourt.ge/ge/legal-
acts/judgments/mogalage-akaki-gogichaishvili-sagartvelos-parlamentis-winaagmdeg-117.page; See also - “Human Rights and Practice
of the Constitutional Court of Georgia”, publication prepared by the experts of the Constitutional Court of Georgia, Public Defender of
Georgia and the Georgian Young Lawyers’ Association, 2013, pp. 163-164, available at:
http://constcourt.ge/ge/publications/books/adamianis-uflebebi-da-sagartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-

praqgtika.page
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expression, ensuring access to the public information, ensuring appropriate legal responses and prevention of any violations
of the freedoms of peaceful assembly and association, and carrying out regular trainings for the aim of the enhancement of
professional qualifications of the law enforcement agents in that regard % In order to meet the objectives elaborated in the
Strategy, on 9 July 2014 the Government of Georgia approved Human Rights Action Plan (2014-2015)."" It should be
emphasized that in order to monitor the implementation process of the National Human Rights Action Plans, according to
Article 4 (d) of the resolution No. 445 of 9 July 2014 of the Government of Georgia, the action plan coordination interagency
council is responsible for drawing up progress report on the implementation of the Human Rights Action Plan not later than
March 15 of each year, WhICh shall be submitted to the Government of Georgia and afterwards to the Parliament of Georgia
not later than March 31."

In the light of the aforesaid, on 13 June 2016 the Government approved the report on the implementation of the Action
Plan of the Government of Georgia on the Protection of Human Right (2014-2015) which mirrors the implementation of
2014-2015 Action Plan in practice. According to the report, during 2014-2015 the Government has taken steps, among
others, for the enhancement of professional qualifications of the law enforcement personnel regarding prevention of violations
of the freedom of assembly and manifestations, for |dent|f|cat|on and elimination of current legislative ambiguities in relation
to freedom of expression and for ensuring access to information.’

Moreover, on 21 July 2016 the Government of Georgla approved new Human Rights Action Plan (2016 2017) and on 4
April 2017 its accompanying mid-term progress report1 According to the mentioned documents, numerous measures have
already been taken with the aim to ensure the right to freedom of expression and access to information and to create
safeguards for high quality implementation of freedom of assembly and manifestation.

Law on Freedom of Speech and Expression

The Constitutional right to freedom of speech and expression is further guaranteed in the Law of Georgia on Freedom of
Speech and Expressmn According to the law, freedom of expression, among others, includes: absolute freedom of
thought; freedom of political opinion and debates; right to research, obtain, create, keep, develop or disseminate information
or ideas of any kind; prohibition of censorship, independence of media and pluralism, right of a journalist to defend
confidentiality of the sources of information and to make editorial decisions based on his/her conscience; academic freedom
to learn, teach and research; freedom of art, creativity and invention; right to speak any language and to use any script; right
to perform charity work; freedom of exposure, and protection of the whistle-blowers; freedom from compulsion to express
his/her own opinion on faith, religion, conscience, ideology, ethnic, cultural or social belonging, origin, family, property and
rank statu1s, as well as on all other circumstances, which may become the basis for violation of the persons' rights and
freedoms.

Article 8 of the same law sets forth grounds for restriction of the freedom of speech and expression. Any restriction of
the rights recognised and protected by this Law may be established only if it is prescribed by a clear and comprehensive,
narrowly tailored law and the benefit protected by the restriction exceeds the damage caused by the restriction. According to
the mentioned Article, a law restricting the rights recognised and protected by this Law shall be: directly intended to attaln
legitimate aims; critically needed for the existence of a democratic society; non-discriminatory; proportionally restrictive.

It is noteworthy that the Law on Freedom of Speech and Expression is widely applied in practice and the issues of
freedom of speech and expression, freedom of press, the terms such as “defamation”, distinction between “fact”
and “thought”, etc. are thoroughly interpreted by the common courts of Georgia in the light of international standards. "

' National strategy for the protection of human rights in Georgia 2014-2020, pp. 16-17, available at:

http://gov.ge/files/429 51454 924779 STRATEGYENG.pdf

" Human Rights Action Plan (2014-2015), available at: http:/gov.geffiles/429 51455 790262 APENG(1).pdf

"2 The resolution No. 445 of 9 July 2014 of the Government of Georgia, Available at:

https://matsne.gov.ge/ka/document/view/2391005

3 Progress report on the implementation of the Human Rights Action Plan (2014-2015) of the Government of Georgia, pp. 98-105,
available at: https://matsne.gov.ge/ka/document/view/3315211

" Human Rights Action Plan (2016-2017), available at: https://matsne.gov.ge/ka/document/view/3350412

® The Decree No. 683 of 4 April 2017, available at: https:/matsne.gov.ge/ka/document/view/3639175

'® Law of Georgia On Freedom of Speech and Expression, English version (27/10/2015 - 21/12/2016) available at:
https://matsne.gov.ge/ka/document/view/33208?impose=translateEn&publication=5; Georgian consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/33208

' Committee on the Elimination of Racial Discrimination, Consideration of reports submitted by States parties under Article 9 of the
Convention, Sixth to eighth periodic reports of States parties due in 2014 Georgia, 31 October 2014, p. 27, available at:
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatylD=6&DocTypelD=29; See also - Law of
Georgia On Freedom of Speech and Expression, Article 3, English version (27/10/2015 - 21/12/2016) available at:
https://matsne.gov.ge/ka/document/view/33208?impose=translateEn&publication=5; Georgian consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/33208

'8 Law of Georgia On Freedom of Speech and Expression, Article 8, English version (27/10/2015 - 21/12/2016) available at:
https://matsne.gov.ge/ka/document/view/33208?impose=translateEn&publication=5; Georgian consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/33208

¥ Judgment of the Supreme Court of Georgia, 20 February 2012, Nesl-1278-1298-2011, available at:
http://www.supremecourt.ge/files/upload-file/pdf/ganmarteba?.pdf; Judgment of the Thilisi Court of Appeals, 1 August 2012, Ne2d/1476-
12, available at: http://library.court.ge/judgements/74442014-12-17.pdf; Decision of the Tbilisi Court of Appeals, 25 June 2013,
Ne2d/696-13, available at: http:/library.court.ge/judgements/19522014-08-15.pdf; Decision of the Supreme Court of Georgia, 20 May
2016, Nesi-625-593-2014, available at: http://library.court.ge/judgements/88112017-04-20.pdf; Judgment of the Tbilisi Court of Appeals,
9 September 2016, Ne2d/1713-15, available at: http:/library.court.ge/judgements/52142016-10-10.pdf
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Criminal Code of Georgia

Georgian legislation envisages protection of sphere of freedom of expression by virtue of criminal regulation as well. In
particular, in order to further establish legislative guarantees for the aim to protect this field, Criminal Code of Georgia
envisages punishment for illegal interference with the exercise of the freedom of speech or with the right to obtain or
disseminate information, which has resulted in considerable damage, or performed by abusing one's official position; 2 as
well as an unlawful interference with the journallst's professional activities, i.e. coercing a journalist into disseminating
or not disseminating information is also punishable.’

In this regard, persecution of persons because of their speech, opinion, conscience, confession, faith or creed or political,
social, professional, religious or scientific activities is also defined as an offence by Criminal Code of Georgla Moreover, the
same offence committed by using violence or threat of violence; by abusing the official position; and which has resulted in
considerable damage shall be punished as well.

Furthermore, considering that freedom of expression is linked to the wide range of human rights among which are counted
the right to a private life; right to vote; freedom of thought, conscience and religion; freedom of peaceful assembly and
association, etc the Criminal Code of Georgia classifies as criminal offences disclosure of information on private life or of
personal data;?® disclosure of secrets of personal life; « encroachment upon the right to assembly or demonstration;?
unlawful interference with the performance of divine service®® and envisages relevant punishments for committing such acts.

All the aforementioned clarifies that the Government has created relevant criminal legislative guarantees in the broad view of
protecting freedom of expression.

Furthermore, Criminal Code of Georgia provides another provision with regard to the principle of sentencing in terms of the
aggravating circumstances. In particular, for the aim to tackle the problem of intolerance and discrimination (i.e. hate
crimes) on 4 May 2017 an amendment to Article 53' of the Criminal Code of Georgia was introduced. According to the
mentioned Article, committing offences on the grounds of race, color, language, sex, sexual orientation, gender, gender
identity, age, religion, political or other opinion, disability, citizenship, national, ethnic or social affiliation, origin, property or
title status, residence or other grounds of discrimination were recognlzed as bias motives and an aggravating circumstance in
the commission of all criminal offences envisaged by the Criminal Code.?

The fight against all forms of discrimination is one of the main priorities of the Prosecutor's Office of Georgia. Thus,
strengthening the capacities of the Prosecutor's Office is intensively being implemented. The purpose of the mentioned
process is to ensure effective fight against hate crimes and to protect human rights in professional activities.

One of the illustrations of the aforementioned is, among others, the most recent training delivered for the prosecutors with
regards to identification, investigation and prevention of hate crimes. In particular, on 10 October 2017 Georgian prosecutors
were trained in order to enhance knowledge regarding identification, investigation and prevention of the said offences. The
program included information about the essential mechanisms for prevention of these offences. Such issues as international
standards on hate crimes and domestic legislation, homophobia, transphobia, stereotyping, discrimination, working with the
victims and witnesses of hate crimes, identifiers of hate motives, evidence confirming motive, etc. were actively discussed
within the s%ope of the two-day training course. The training program included discussions and analyses of actual practical
challenges.

Germany / Allemagne:

Article 5 (1) of the German Constitution (Basic Law) guarantees to every person the right to express and disseminate his or
her opinion freely. Scope and limits of this protection are defined in the detailed and well-established case law of the German
Federal Constitutional Court (BVerfG).

According to this case law, opinions enjoy the protection of Article 5 of the Basic Law no matter whether the statement is well-
founded or groundless, emotional or rational, is evaluated as valuable or valueless, dangerous or harmless.

The Basic Law trusts in the power of the free debate, civil commitment and education as the most effective weapon against
the dissemination of totalitarian, inhumane ideologies. Accordingly, even the dissemination of National Socialist ideas as a
radical questioning of the valid system does not from the outset fall outside the area protected by Article 5 (1) of the Basic
Law.

In principle, freedom of opinion can only be limited on the basis of the provisions of the general laws pursuant to Article 5 (2)
alternative 1 of the Basic Law. A law that restricts opinions is deemed impermissible "special legislation" if it is not drafted in a
sufficiently open manner and if it is from the outset only directed against certain convictions, attitudes or ideologies. This also

2 Criminal Code of Georgia, Article 153, English version (04/05/2017 - 01/06/2017) available at:
https://matsne.gov.ge/en/document/view/16426?publication=176; Georgian consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/16426;

! Ibid, Article 154.

%2 Ibid, Article 156.

% Ibid, Article 157,

 Ibid, Article 157"

% Ibid, Article 161.

% Ibid, Article 155.

% Ibid, Article 53".

% Available at: http:/pog.gov.ge/eng/news?info_id=1372
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applies to provisions for the protection of young persons and for the protection of personal honor pursuant to Article 5 (2)
alternatives 2 and 3 of the Basic Law.

Nevertheless, with a view to the injustice and the terror caused by the National Socialist regime, the Federal Constitutional
Court does allow an exception from this ban on “special legislation”. It deems provisions to be compatible with Article 5 (1)
and (2) of the Basic Law that set limits to the propagandistic approval of the historical National Socialist rule (e.g. Section 130
(4) of the German Criminal Code which criminalizes the approval, glorification and justification of the National Socialist rule of
arbitrary force).

(See with further references: BVerfG, Order of the First Senate of 04 November 2009 - 1 BvR 2150/08 - paras. 1-87),
http://www.bverfg.de/e/rs20091104 1bvr215008en.html, unofficial translation)

I K I Republic of Moldova / République de Moldova:

Freedom of expression in the Republic of Moldova is secured by the Law on freedom of expression that was adopted in
2010. The Law contains detailed provisions aimed at protecting the right to freedom of expression. It establishes a balance
between securing the right to freedom of expression and defending the honour, dignity, professional reputation, private and
family life of the individual. According to the Law, everyone has the right to freedom of expression that shall comprise
freedom to seek, receive and share facts and ideas. Freedom of expression protects both the content and the form in which
the information is expressed, including that information which offends, shocks or disturbs.

The permissible limitations provided by law are admitted only in the purpose of protecting a legitimate interest, such as
defending the national security, territorial integrity or public safety, prevention of disorder or crime, protection of health or
morals, protection of the reputation or the rights of others, prevention of the disclosure of information received in confidence
or maintaining the authority and impartiality of the judiciary. In any case, the limitations shall be proportional to the situation
which determined it in the first place and shall respect the fair balance between the protected interest and the freedom of
expression as well as the right of the public to be informed.

The Law also stipulates that the guarantees provided for freedom of expression do not extend to speeches that incite to hate
or violence.

o
o

e Serbia / Serbie:

According to the Article 46 of the Constitution of the Republic of Serbia ("Official Gazette of RS", no. 98/06) the freedom of
thought and expression shall be guaranteed, as well as the freedom to seek, receive and impart information and ideas
through speech, writing, art or in some other manner.

The same Article of the Constitution stipulates that freedom of expression may be restricted by the law if necessary to protect
rights and reputation of others, to uphold the authority and objectivity of the court and to protect public health, morals of a
democratic society and national security of the Republic of Serbia.

According to the Article 20 of the Constitution human and minority rights guaranteed by the Constitution may be restricted by
the law if the Constitution permits such restriction and for the purpose allowed by the Constitution, to the extent necessary to
meet the constitutional purpose of restriction in a democratic society and without encroaching upon the substance of the
relevant guaranteed right. The same Article stipulates that attained level of human and minority rights may not be lowered.
When restricting human and minority rights, all state bodies, particularly the courts, shall be obliged to consider the substance
of the restricted right, pertinence of restriction, nature and extent of restriction, relation of restriction and its purpose and
possibility to achieve the purpose of the restriction with less restrictive means.

e Freedom of expression and maintaining the authority and impartiality of the judiciary (e.g. restrictions
that do not comply with Article 10.2; defamation of a judge by the press; publishing information
regarding on-going criminal cases; remarks made by lawyers in and out of the courtroom)

13. Please provide good practices in relation to that topic (you may include legislative and non-
legislative measures, relevant jurisprudence, and so forth).

]
I Austria / Autriche:

The Federal Act on the Press and other Publication Media (Media Act — MedienG), Federal Law Gazette No. 314/1981 as
amended by Federal Law Gazette | No. 101/2014, provides for the protection of the presumption of innocence. According to
Sec. 7b of the Media Act, a person suspected of having committed an offence punishable by the courts but not yet finally
convicted is entitled to claim indemnity from the media owner in case he or she is presented as having already been found
guilty.

Exceptions apply, such as true reports on a public hearing in general representative bodies true reports on a penal sentence
in first instance, public confessions by the suspect or true quotations of statements of a third party in case the public had a
predominant interest in obtaining knowledge of that statement. The liability of the media owner is limited if the report in
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question was a live broadcast or if it concerns the availability for download on a website.

The Media Act also prohibits TV and radio recordings and broadcasts as well as movie shots and taking pictures during
hearings in court (Sec. 22). Furthermore, illicit influence on criminal proceedings is forbidden. According to Sec. 23 of the
Media Act, comments in the media on the presumed result of criminal proceedings which may influence the result of the
criminal proceedings are punishable.

Estonia / Estonie:

In Estonia, § 305 (“Insulting of court”) of the Penal Code foresees that insulting of a court, judge or lay judge in connection
with their participation in administration of justice is punishable by a fine of up to 300 fine units or by detention. The same act,
if committed by a legal person, is punishable by a fine of up to 3200 euros. According to § 305 (“Defamation of court”)
defamation of a court, judge or lay judge in connection with their participation in administration of justice is punishable by a
pecuniary punishment or up to two years of imprisonment. The same act, if committed by a legal person, is punishable by a
pecuniary punishment.

§ 267 of the Code of Criminal Procedure foresees measures applicable to persons who violate order in court session.
According to that paragraph:

(1) If an accused violates order in a court session and fails to comply with the orders of a judge or a court security guard, the
following measures may be applied on the basis of a court ruling:

1) removal of the accused from the courtroom temporarily or for the duration of the whole session;

2) imposition of detention for up to ten days or a fine on the accused.

Section 4 of the same paragraph foresees that if a prosecutor, representative or counsel violates order in a court session,
fails to comply with the orders of a judge or court security guard, acts in contempt of the court, a fine may be imposed on him
or her based on a court ruling.

*kk

Article 9 of the code of ethics of the Estonian Bar Association stipulates that in their communication with a court a lawyer
should behave in an honest and dignified manner and in accordance with good manners and requirements of professional
ethics.

I o . Republic of Moldova / République de Moldova:

The Law on the statute of the judge provides that the judge can offer mass-media information on the cases examined by him
only through the person who is responsible for communication with mass-media.

The new Code of ethics and professional behaviour of the judge adopted in 2015 provides that the judge shall not express his
political views when exercising his legal attributions and that the judge cannot join forbidden religious associations or
extremist groups. The Code also provides that the judge shall not show any preconceived attitude by expressing words,
gestures or any other actions that shall be interpreted as partiality. The Code secures the judge’s right to freedom of
expression; however, the judge shall not disclose, comment or use in personal purposes confidential or secret information
which he got acquainted with when performing his attributions. Discussions among judges shall be limited to legal and
theoretical issues and shall be initiated by the judge who examines a particular case in which such information is needed.
The judge shall not allow private communications or interviews that would influence his professional actions in any case that
is being examined by a court. The judge shall not publicly comment the cases that are examined by a court until the adopted
judgment becomes final.

The judge can express his opinion through public declarations, in order to deny any false or defamatory information related to
him, including that shall be convincingly argued.

The Plenary Decision also provides that there is a reduced tolerance toward criticising judges, because of the special role
that justice has in a society and the trust it has to benefit of in the public, in order to be able to successfully fulfil its duties in a
society.

Information that has been published by mass-media. However, when doing so he shall take into account such criteria as
reasonability and proportionality.

When communicating with mass-media, the judge shall take into account such factors as the presumption of innocence, the
person’s life and dignity, the freedom of mass-media, the right to a fair trial, the right to defence, the efficiency and
confidentiality of the judicial proceedings.

In what concerns publishing information regarding on-going criminal cases, in 2016 the Code of Criminal Procedure was
amended in the part related to the confidentiality of criminal investigations, so that now it also protects data of personal
character under the special Law that has been adopted in 2011.

Besides being provided by law and following a legitimate purpose, the Supreme Court of Justice in its Plenary Decision on
freedom of expression explained that all the restrictions provided by law shall be interpreted in a restrictive way and their
necessity shall be convincingly argued.

The Plenary Decision also provides that there is a reduced tolerance toward criticizing judges, because of the special role
that justice has in a society and the trust it has to benefit of in the public, in order to be able to successfully fulfill its duties in a
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society.

w Serbia / Serbie:

According to the Article 74 of the Law on Public Information and Media ("Official Gazette of RS", nos. 83/14, 58/15 and 12/16
— authentic opinion), the information from ongoing criminal procedure may be published only if presented on the main hearing
or if received or may have been obtained from the public authority on the basis of the law governing the access to the
information of public importance. Also, the Article 107 of the Law stipulates that if a medium publishes the information that
criminal proceedings have been initiated against a certain person, that person shall upon completion of the proceedings have
the right to request of the editor-in-chief to publish free of charge the information on the legal suspension of the proceedings,
dismissal of the charges or acquittal. The same Article prescribes that if the editor-in-chief fails to publish the information on
the legal suspension of the proceedings, dismissal of the charges or acquittal, and there is no reason for non-publication set
forth in this Law, and if he/she publishes the information in an unprescribed manner, the holder of the right may file a claim
against the editor-in-chief for publication of information.

The Journalists Code of Ethics from 2006 (suplemented in 2013) stipulates in paragraph 3 heading IV that journalists are
obliged to protect presumption of innocence. The same paragraph further stipulates that protection of privacy and identity
consists not only of protection of names (reffering to accused by initials), but protection of other data that could uncover
identity of accused person (photography, adress, marital status, social status, neighbours' names or friends' and relatives'
names). Also, journalist shall protect identity of both victim and accused person while interviewing witnesses and victims. In
addition, anyone who feels that a journalist violated any Erovision of this Code (including provisions on protection of
presumption of inoccence) may address the Court of Honour® and the Press Council®.

- Domestic case - law

The Government encloses the judgment of the Supreme Court of Cassation®' which established that the presumption of
innocence was not violated by the defendant (the famous politician in Serbia) by a statement in which he indicated that the
subject domestic criminal judgement (in proceedings in which he was a victim) was deficient and that the plaintiff (which
requested non-pecuniary damages for alleged violataton of his honor and repuation) was a ,member of criminal association,
namely a terrorist team®. Domestic courts established that such defendant's statement did not concern presumption of
innocence, but was rather his personal opinion as a victim in the subject criminal proceedings. Consequently, the plaintiffs
claims was denied.

H Switzerland / Suisse:

L’article 293 du Code pénal suisse intitulé « Publication de débats officiels secrets »** sert a la protection du bon déroulement
des procédures judiciaires. Cette disposition ne protége pas uniquement les documents secrets d’autorités politiques mais
également le secret d'instructions pénales en cours. La Cour européenne des droits de 'homme a reconnu dans deux
affaires suisses™ que cette disposition ne sert pas seulement a la garantie de l'autorité et de I'impartialité du pouvoir
judiciaire et a l'effectivité¢ de I'enquéte pénale mais également a la protection du droit du prévenu a la présomption
d’'innocence et a la protection de sa vie privée. L’alinéa 3 de cette disposition a été révisé en juin 2017 par le Parlement, afin
de mieux prendre en compte la liberté d’expression et prévoit que la publication de débats officiels secrets « n’est pas
punissable si aucun intérét public ou privé prépondérant ne s’opposait a la publication ».

Un autre instrument important visant a assurer des compte rendus d’affaires judiciaires corrects et tenant compte des intéréts
de toutes les personnes concernées, est I'accréditation des journalistes qui désirent tenir la chronique de I'activité judiciaire,
prévue par le Tribunal fédéral, ainsi que par de nombreux tribunaux cantonaux. Les journalistes accrédités obtiennent, selon
la pratique courante, des informations plus détaillées que le grand public. lls peuvent étre autorisés a assister a des
audiences, auxquelles le public n’est pas admis. En contrepartie, ils doivent respecter certains devoirs de discrétion et de
rapport. En cas de non-respect, le tribunal peut prononcer des sanctions ou méme leur interdire I'acces au tribunal. Dans ce
cas, l'autorité qui prononce la sanction doit bien entendu respecter les droits fondamentaux des journalistes“.

% The Court of Honour is a body of Belgrade Chamber of Commerce and Industry.
% The Press Council is an independent, self-regulatory body that brings together publishers, owners of print and online media, news
agencies and media professionals. It has been established for monitoring the observance of the Journalist's Code of Ethics, solving
complaints made by individuals and institutions related to media content. The Press Council is also authorized to mediate between
aggrieved individuals, institutions and editorial staff, and to pronounce public warnings in cases when determined that the violation of
ethical standards as defined by the Journalist's Code of Ethics has occurred. The Press Council is engaged in the education of media
é)rofessional to act in accordance with the Journalist’s Code of Ethics and works to strengthen the role of media in Serbia.

' Annex 1 - Judgment of the Supreme Court of Cassation Rev 2136/2015 of 19 April 2016
%2 https://www.admin.ch/opc/fr/classified-compilation/19370083/index.html
33 Cf. arrét Bédat c. Suisse [GC] du 29.5.2016, requéte no 56925/08 ; arrét Y. c. Suisse du 6.6.2017, requéte no 22998/13.
3 Le Tribunal fédéral a examiné & plusieurs reprises de telles sanctions ces derniéres années. Dans certaines affaires, il a accepté les
mesures a I'encontre des médias (arrét du Tribunal fédéral 1B_134/2011 du 14.7.2011 = ATF 137 | 209,
https://www.bger.ch/ext/eurospider/live/fr/php/clir/http/index.php?highlight docid=atf%3A%2F%2F137-I-
209%3Afr&lang=fr&zoom=&type=show_document ). Dans d’autres cas, il a considéré que la mesure limitait la liberté de presse de
maniére excessive (arréts du Tribunal fédéral 2C_810/2012 du11.6.2013 et 1B_169/2015 + 1B_177/2015 du 6.11.2015 = BGE 141 |
211, https://www.bger.ch/ext/eurospider/live/fr/php/clir/http/index.php?highlight docid=atf%3A%2F%2F141-I-
211%3Afr&lang=fr&zoom=&type=show_document ).
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e The issue of access to information, including on the internet: the internet allows individuals to easily
seek, receive and impart information across national borders, and this should be available, accessible
and affordable to everyone without discrimination.

14. Please provide good practices in relation to access to information both on- and off-line (legislative and non-
legislative measures and so forth):

a. access to information in general

Estonia / Estonie:

e In Estonia, § 33 of the Public Information Act (“Access to data communication network”) foresees that every person
shall be afforded the opportunity to have free access to public information through the Internet in public libraries,
pursuant to the procedure provided for in the Public Libraries Act.

The Public Libraries Act foresees that services of public libraries may be used by everyone (§ 15). It further specifies that
loan for in-house use and home lending of items and granting access to public information through the public data
communication network are the basic services of public libraries (§ 15 (2)). Basic services of public libraries are free of
charge. A person requesting information shall be given the opportunity to use a computer in order to access information
available through the public data communication network, pursuant to the Public Information Act. If more persons than a
library can service request access to information available through the public data communication network, the library is
required to organise pre-registration for persons requesting access to information. The employees of a library are required to
assist persons gain access to the web sites of state and local government agencies (§ 15 (2')).

e In addition, a good practice characteristic to Estonia is access to information via e-governance (e-riik). E-governance
provides a person with easy access to various public services, enables a person to access certain data collected
about him or her and includes an easy tool to check which institutions and persons have looked at his or her
personal data.

b. access to public information and official documents

]
I Austria / Autriche:

In Austria, there are no legal barriers to the access to the internet for (commercial or private) users. Users gain access via
contracts with internet service providers (ISPs) who in principle underlie an obligation to contract. The provision of a public
communications network by ISPs is not subject to administrative permit. It merely has to be notified to the regulatory
authority. According to the Telecommunications Act (Telekommunikationsgesetz 2003), a minimum set of public services
must be available to all users at an affordable price regardless of their place of residence or work (Sec. 26 and 27). There is
no legal basis for a restriction of the access to the internet by public authorities. ISPs may, however, under certain conditions,
block websites in order to protect copyrights. Such measures are subject to judicial review.

The EU-TSM-Regulation (Regulation [EU] 2015/2120) establishes the principle of net neutrality. The principle of net neutrality
warrants an unrestricted and non-discriminatory access to the internet. The TSM-Regulation has direct effect in the national
legal order. Hence, the conditions for restrictions of the principle of net neutrality laid down in the regulation have to be
adhered to. In accordance with the obligations laid down in the TSM-Regulation, the Austrian regulatory authority has
published its first net neutrality report (https://www.rtr.at/en/inf/NNBericht2017). The net neutrality report provides information
on the state of the openness of the Internet in Austria for the period from 30 April 2016 to 30 April 2017 and on potential
measures to be taken by the regulatory authority in order to ensure the openness of the Internet. The resulting overall picture
is generally positive. In those cases in which serious violations of net neutrality rules occurred, the affected companies were
generally able to find a solution after consulting with the regulatory authority. According to the net neutrality report, “the
provisions on net neutrality and the Guidelines have proved themselves effective. There is currently no need for immediate
adaptation from [the regulator’s] point of view”.

I I Belgium / Belgique:

Good practice: Informing civil servants about access to public information and official documents (Flanders, region of
Belgium)

The access to and availability of public information and official documents is regulated in Flanders by law.*® In order to
ensure the correct application of the law, clear information is provided to civil servants on a dedicated website:
https://overheid.vlaanderen.be/openbaarheid-van-bestuur. On this website, civil servants can find information about the law, a
concrete step-by-step plan for handling information requests, and a model for registering information requests.

% Decree of 26 March 2004 “betreffende de openbaarheid van bestuur”,
http://www.ejustice.just.fgov.be/eli/decreet/2004/03/26/2004036026/justel
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Estonia / Estonie:

Estonia has ratified the Council of Europe Convention on Access to Official Documents (CETS 205) on 28 January 2016.

® |egislative instruments and the majority of court decisions that have entered into force are available on the Internet
on the basis of the “Riigi Teataja” (“State Gazette”) Act. The texts of the legislative instruments available on the site
are the authorised versions of the instruments; there are no printed editions of the instruments issued by the State.

® The aim of the Public Information Act is to ensure that the public and every person has the opportunity to access
information intended for public use, based on the principles of a democratic and social rule of law and an open
society, and to create opportunities for the public to monitor the performance of public duties. Under the act, public
institutions are obliged to make certain information available through their document registries. In addition, an
interested person may submit to a holder of information a request for access to information. Such a request has to
be responded at the latest on the fifth working day after its submission. If the execution is not possible, reasons must
be given without undue delay.

+ +

+ B + Georgia/ Géorgie :

To start with the general principles, according to the General Administrative Code of Georgia, public information is defined
as an official document (including a drawing, model, plan, layout, photograph, electronic information, or video- and audio-
recording), i.e. any information stored at a public institution, as well as any information received, processed, created or
sent by a public institution or Eubllc servant in connection with official activities; also any information proactively
published by any public institution.™ Chapter Ill of the Administrative Code protects the rlght to request and obtain any
information, particularly, Article 28 ensures availability of public information as it follows that “Public information shall be
open except as prowded by law and as determined by the procedure to be considered as personal data, state or
commercial secrets”.*” Herewith, it is ensured that everyone has the right to request public information regardless of
its physical form and stored condltlons and choose the form of receiving public information if it is of different types, and to
access the original information”.®

Further should be stressed that, since the Parliamentary Elections in 2012, the newly elected Government undertook
significant steps to improve the accessibility of public information. In particular, as a result of implementation of the practice of
proactive disclosure of public information on a large-scale, on 26 August 2013 the Government adopted the Ordinance Ne219
on Electronic Request and Proactive Disclosure of Public Information, pursuant to Article 2 (paragraph 1) of which the
administrative bodies became obliged to publish on their web portals the public information provided for by the Annex of the
same Ordinance. As a result, accessibility of public information, transparency and responsiveness of public
institutions had improved in Georgia over the last few years. %

Thus, adoption of new regulations and development of accessibility of public information remain the Government’s invariable
priority, which aims to implement the transparent democracy to the extent and in compliance with the principles of freedom of
information laid down by the European Court. In this respect, it should be highlighted that the Association Agenda, adopted
by the Georgian Government and the European Union following the signing of the Association Agreement in 2014, underlines
Georgia’s commitment to take adequate measures at all levels of society to prevent, detect and address corruption especially
high level corruption.

The Government's subsequent action plans for the implementation of the Association Agenda in 2014, 2015 and 2016 have
included drafting and adoption of a new Freedom of Information (FOI) law as one of the activities to be taken in the area of
accessibility of public information and prevention of corruption. This is a logical step smce transparency of the Government is
an important prerequisite for the formation of the transparent and robust democracy

Conclusively, in order to answer modern needs of the democracy, the Government’s subsequent action plans which include
drafting and adoption of a new Freedom of Information law in the framework of “Open Society Partnership” and “Association
Agreement”, shall be perceived as the most significant step towards the formation of transparent European democracy.

It is noteworthy, that Georgia has become the chair of the Open Government Partnership (OGP)*' for a one year
term,*? from 1 October 2017 to 1 October 2018, due to the fact, inter alia, that the Government of Georgia, represents one
of the most transparent governments among Partnership countries. Georgia also records previous successes recognized by

* General Administrative Code of Georgia, Article 2, English consolidated version available at:
https://matsne.gov.ge/en/document/view/16270; Georgian consolidated version available at:
https://matsne.gov.ge/ka/document/view/16270

%" Ibid, Article 28.

% Ibid, Article 37.

% Government of Georgia, Ordinance N219 On Requesting Public Information in Electronic Form and Publishing It Proactively, English
consolidated version (final) available at: https:/matsne.gov.ge/en/document/view/2001875; Georgian consolidated version (final)
available at: https://matsne.gov.ge/ka/document/view/2001875.

“* The Association Agenda between the European Union and Georgia, available at:
http://eeas.europa.eu/delegations/georgia/documents/eap aa/associationagenda 2014 en.pdf

“T OGP - a multilateral initiative that aims to secure concrete commitments from governments to promote transparency, empower
citizens, fight corruption, and harness new technologies to strengthen governance. See the web-page available at:
https://www.opengovpartnership.org/about/about-ogp

2 Available at: http://www.civil.ge/eng/Article.php?id=30455&search=
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OGP, in particular, among others, at the annual Open Government Partnership Summit in London in 2013, Georgian reform
was named among the 7 most successful projects with regard to access to public information.*

l l France:

Bonne pratique relative a la protection du droit d’acces a internet

Le Conseil Constitutionnel, dans sa décision 2009-580 du 10 juin 2009, a estimé que le droit de se connecter a internet
releve de lI'exercice de la liberté de communication et d’expression, et peut constituer un outil professionnel permettant
I'exercice de la liberté et de I'industrie. Il se rattache donc a la liberté d’expression et de communication, et bénéficie ainsi de
la protection constitutionnelle attachée a ces libertés.

Il juge méme que le droit constitutionnel de s’exprimer implique la liberté d’accéder a internet, de sorte qu’en droit francgais,
toute disposition juridique venant restreindre le droit a accéder a internet ferait 'objet d’un contréle de constitutionnalité. Dans
la décision d’espéce, rappelant la valeur constitutionnelle de I'accés a internet, le Conseil constitutionnel a sanctionné la
nouvelle sanction créée par la loi, qui permettait de restreindre I'accés a internet, dans la mesure ou celle-ci émanait d’'une
autorité administrative et non d’un juge indépendant.

Germany / Allemagne:

Pursuant to the Federal Act Governing Access to Information held by the Federal Government (Freedom of Information Act)
everyone is entitled to access to official information from the authorities of the Federal Government.

Though, the access to certain information is restricted where it is necessary to protect public interests or the rights of third
parties. Access to information is denied if their disclosure would have negative effects on special public interests (e.g.
security interests or international relations). Applications for access to information relates can also be rejected, if the
information relates to decisions which are still in preparation and the disclosure of these information would obstruct the
success of the impending official measure. Access to personal data may only be granted where the applicant’s interest in
obtaining the information outweighs the third party’s interests warranting exclusion of access to the information or where the
third party has provided his or her consent. Finally, there are restrictions regarding the protection of intellectual property and
business or trade secrets.

An application for access to information can be filed with the federal authority which is authorised to dispose of the requested
information. The rejection of an application can be challenged before the administrative courts.

An unofficial English translation of the Freedom of Information Act can be found at:
https://www.gesetze-im-internet.de/englisch_ifg/index.html.

Most of the German federal states (Lander) have also adopted Acts governing the access to information from their
authorities.

I | I Republic of Moldova / République de Moldova:

On 26 September 2013 the Republic of Moldova ratified the Council of Europe Convention on access to official documents
signed at Tromsg on 18 June 2009. Its ratification represents an additional measure of ensuring the legal instruments that
fully secure the access to information and ensure the transparency of the public institutions activities, along with the
Constitution of the Republic of Moldova and the Law on access to information adopted in 2000.

The Law on freedom of expression also secures the right of every individual to be informed which implies the right to receive
information of public interest through media. The protection of honour, dignity or professional reputation cannot prevail over
the freedom of the public to receive public information.

The National Action Plan on Human Rights (2018-2022) adopted by the Government in November 2017 includes a special
section related to the right of access to information. The Action Plan refers to such actions as modifying the old legislation on
access to information in order to regulate the online sector and the capacity of the public institutions to ensure the
transparency and the access to information and uniform application of the Law on data of personal character.

e Serbia / Serbie:

Regarding the question of access to public information and public documents both on- and off-line, the Government firstly
points out to the provisions of Article 51 of the Constitution which sets forth that everyone shall have the right to be informed
accurately, fully and timely about issues of public importance and that the media shall have the obligation to respect this right.
Paragraph 2 of the same Article of the Constitution prescribes that everyone shall have the right to access information kept
by state bodies and organizations with delegated public powers, in accordance with the law.

43 Available at: http://www.justice.gov.ge/News/Detail?newsld=6500
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Further on, we point to the Law on Free Access to Information of Public Importance ("Official Gazette of Republic of Serbia",
nos. 120/04, 54/07, 104/09 and 36/10), specifically to its Article 39 which enacts responsibility of all State authorities to
publicly announce its work reports at least once a year. Article 40 of the same Law provides that Commissioner for
information of public importance enacts an instruction on how to make and announce the Report. In practice, and according
to Instruction of the Commissioner on Production and Announcement of Work Reports of State Authorities (“Official Gazette
of Republic of Serbia”, no. 68/10), work reports are, inter alia, announced on internet sites of state authorities. These reports,
inter alia, consists of information on: authorities budget and financial recourses; names and competences of officials; public
procurements; public expenditures and revenues; salaries of its employees and officials etc. Finally, we indicate that the
above mentioned provisions has been implemented in practise which is easily verifiable by access to web sites of the State
authorities.

The same Law also stipulates that every person may submit a request in writing to a public authority to exercise the right to
access information of public importance (Article 15). A public authority shall not grant an applicant his/her right to access
information if it would thereby violate the right to privacy, the right to protection of reputation or any other right of a person
who is the subject of information (Article 14). This rule is subject to exemptions where: 1) the person concerned has given
his/her consent; 2) such information relates to a person, event or occurrence of public interest, especially in case of holder of
public office or political figures, insofar as the information bears relevance on the duties performed by that person; 3) a
person’s behaviour, in particular concerning his/her private life, has provided sufficient justification for a request for such
information. An applicant may lodge a complaint with the Commissioner if a public authority rejects or denies an applicant’s
request, if a public authority fails to reply to a submitted request within the statutory time limit, if a replay is incomplete etc.
(Article 22). It should also be noted that the Law proclaims principle of equality in Article 6 where it states the following:
“Everyone shall be able to exercise the rights in this Law under equal conditions, regardless of their nationality, temporary or
permanent residence or place of establishment, or any personal characteristic such as race, religion, national or ethnic
background, gender, etc.” In order to determine necessary facts, the Commissioner shall be allowed insight in every
information medium this Law applies to (Article 26). The decisions and conclusions of the Commissioner shall be obligatory
and enforceable. The enforcement shall be performed by the Commissioner (compulsory fines) according to law on
administrative procedure. If the Commissioner is unable to enforce his decisions, the Government shall help the
Commissioner to enforce his decision upon his request (Article 28).

- Projects, education and training of relevant professionals, statistics and problems in practise

After reviewing Commissioner's report for the year 2016* it can be concluded that in 2016, the Commissioner worked
towards improving the functioning of his office, primarily within the framework of the two-year project launched in 2015 under
an agreement between the Government of the Republic of Serbia and the Ministry of Foreign Affairs of the Kingdom of
Norway. Of particular importance for this institution and other bodies are staff trainings and the obtaining of the highest
certification level for the implementation of data safety standards — SRPS ISO/IEC 27001, as well as other preparations for
the implementation of this standard in the Commissioner’s work, which was scheduled to be completed by the end of 2017.

Also, 21 employees at the Commissioner's Office underwent security clearance checks in 2016 and were issued with the
requisite certificates by the Office of the National Security Council which allow them to access classified data in accordance
with the Law on Data Classification; three of them have received security clearance to access data with the highest
classification level, “state secret”, while 18 have received security clearance to access data classified as “top secret”, which
they need for the normal exercise of their respective duties.

According to the said Report, in 2016, the Commissioner resolved 5,135 cases in the field of freedom of information. Given
the high number of complaints, most of the activities involved resolving individual complaints due to refusal of public
authorities to grant access to information, procedures relating to enforcement of the Commissioner’s decisions and activities
relating to administrative disputes. On the other hand, the Commissioner indicated that the exercise of the freedom of
information had been improving constantly from the enactment of the Law on Access to Information (2004) to 2015. In
parallel with this, efficiency of the Commissioner’s interventions to protect this freedom also improved, as measured by the
number of cases in which the requesters succeeded in exercising their right, i.e. received the requested information, relative
to the number of justified complaints: in 2015, it was 95.8%. For the first time since the beginning of the Commissioner’s
work, the efficiency of his work measured by the number of cases in which the requesters received the requested information,
which had been increasing year after year, was reduced in 2016 by 3.8%, while the number of justified complaints was
increased by 2%. Of particular concern is the fact that the rate of compliance with the Commissioner’s decisions by which he
ordered public authorities to make information available was reduced by 10.1% in 2016 to 73.6% of the passed decisions.
The highest rates of non-compliance with the decisions were seen among local self-government authorities and
organisations, public enterprises (national and local) and Ministries. Notwithstanding these figures, in 2016 the
Commissioner’s interventions pursuant to complaints once again resulted in information requesters receiving the requested
information in a high percentage of cases (92%). After the Commissioner’s intervention pursuant to a complaint, in most
cases where the complaints were found to be justified (60.8%), the procedures were terminated because the public
authorities subsequently provided the requested information to the complainants. In many situations, the information was
made available to the requesters only after the Commissioner has used all available mechanisms of coercion, i.e.
enforcement procedures and fining of public authorities. The number of complaints lodged with the Commissioner due to
citizens’ inability to exercise their freedom of information in 2016 was slightly lower than in the previous year, but
nevertheless remained very high at almost 3,500.

“ Annex 2 - Summary of the Report on implementation of the Law on free access to information of public importance and the Law on
personal data protection for 2016
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After reviewing Commissioner’'s Report for the year 2016 it can be concluded that one of the problems in practise is the
enforcement of Commissioner's decisions. Namely, the Commissioner indicated that he was forced to demand of the
Government to enforce his decisions in 61 cases in the year 2016.

H Switzerland / Suisse:

L’accés a des informations de nature administrative (,public information and official documents®) est accordé d’office ainsi
que sur demande de personnes intéressees.

Le Conseil fédéral assure I'information du public et I'informe de maniére cohérente, rapide et continue sur son appréciation
de la situation, sa planification, ses décisions et les mesures qu'il prend. Les informations off|C|eIIes publiées d’office sont
publiées sur le portail opendata.swiss, qui est partie de la stratégie ,Open Government Data“’. La remise de documents
officiels sur demande d‘une personne intéressée a été, ces derniéres années, contlnuellement aménagée sur Ies plans
fédéral et cantonal. La Loi fédérale sur le principe de la transparence dans I'administration du 17 décembre 2004, dont la
mise en oeuvre est accompagnée par le Préposé fédéral a la protection des données et a la transparence (ci- apres le
Préposé)”’, est particulierement importante. Elle instaure un droit d’accés général pour les administrés aux documents
officiels (détenus par I'administration fédérale), sans qu'il soit besoin de justifier d’un intérét particulier. L'accés doit étre
accordé sauf intérét privé ou public prépondérant. En cas de conflit entre Iadmlnlstratlon fédérale et une personne qui
demande accés a des documents, le Préposé peut formuler une recommandation®. La Loi sur la transparence a gagné en
importance prathue ces derniéres années, entre autres grace a l'activité d’ assouahons privées. Son efficacité a été évaluée
a plusieurs reprlses . Sur la base des résultats de cette évaluation, présentés en avril 2015, le Conseil fédéral a notamment
décidé de créer un groupe de travail interdépartemental, lequel doit en particulier aider a assurer des échanges réguliers
entre les conseillers a la transparence des différents départements fédéraux et a améliorer la mise en ceuvre de la LTrans®
Ce groupe se réunit a intervalles réguliers.

En outre, les pages Internet du Préposé fédéral a la protectlon des données et a la transparence contiennent une FAQ sur la
mise en ceuvre du principe de la transparence51 ainsi qu’un guide pour l'appréciation des demandes d’ acces®. Elles sont
destinées tant a 'usage des autorités que des administrés.

Le principal défi pratique a été, par le passé, la longue durée de la procédure écrite de conciliation devant le Préposé. Dans
le cadre d'un essai d'une année a partir du 1% janvier 2017, les nouvelles demandes de médiation sont majoritairement
traitées au moyen d'une médiation orale en présence des participants, dans le but de contribuer a une accélération de
'accés au document demandé pour le demandeur.

~L~
@ B “The former Yugoslav Republic of Macedonia” / « L’ex-République yougoslave de Macédoine »

With an aim to promote greater transparency and openness, starting from June 2017 the Macedonian Government started
publishing on the official Government’s website — the minutes with the agenda of the Government’s sessions, its conclusions
and announcements.

Serbia / Serbie:
The role of the media and their special responsibility to promote a climate of tolerance and intercultural respect

The Strategy for Public Information System Development ("Official Gazette of Republic of Serbia", no. 75/11) defines public
interest, the role of the state in the public information system, the status and the role of media outlets in a democratic society,
ownership of media outlets, ownership transparency and media concentration. The Strategy also defines the role of the print
media and news agencies which are most affected by the crisis in the media sector, as well as the norms and requisites for
further development of the electronic media and media on the new technological platforms and the special status of public
broadcasting service in the public information system.

The Journalists Code of Ethics (suplemented in 2013) prescribes in heading IV paragraph 1 that journalists’ profession is
incompatible with any kind of stereotypes. Also, colloquial, abusive and imprecise reffering to a group is forbidden. It is also
stipulated that information about criminal offences, nationality, race, religious belief, ideology and political affiliation, sexual
orientation, social and marital status could only be mentioned in reports if those characteristics are in direct relation with kind
and nature of committed criminal offence.

“ https://www.egovernment.ch/de/umsetzung/e-government-schweiz-2008-2015/open-government-data-schweiz (la stratégie sera
remaniée en 2018).
46 https //www.admin.ch/opc/fr/classified-compilation/20022540/index.html
47 hitps://www.edoeb.admin.ch/org/00126/index.html?lang=fr
“® https://www.edoeb.admin.ch/oeffentlichkeitsprinzip/00898/index.html?lang=fr
“9 https://www.edoeb.admin.ch/oeffentlichkeitsprinzip/00902/index.html?lang=fr
% hitps://www.ejpd.admin.ch/ejpd/fr/home/aktuell/news/2015/2015-04-01.html
*" https://www.edoeb.admin.ch/oeffentlichkeitsprinzip/00901/00911/index.html?lang=fr
%2 https://www.edoeb.admin.ch/oeffentlichkeitsprinzip/00901/00912/index.html?lang=fr
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B. SPECIFIC ACTORS AND THEIR RELATION TO FREEDOM OF EXPRESSION

15. This section will highlight particular issues for certain actors:

e The role of the media and their special responsibility to promote a climate of tolerance and intercultural
respect, which is of vital importance for a culturally diverse society; and also how the media, NGOs and
NHRIs can furthermore play the important role of “public watchdogs” in a democratic society.

16. Please provide good practices in relation to the preceding topic (e.g. education programmes,
campaigns, self-regulation).

]
I Austria / Autriche:

1. The autonomy and independence of the media is safeguarded under national constitutional law und also under the
provisions of the Convention and the Charta of the European Union on Fundamental Rights.

The independence of the media is furthermore warranted by the legal protection of editorial confidentiality according to Sec.
31 of the Media Act. Sec. 31 para. 1 stipulates that media owners, editors, copy editors and employees of a media
undertaking or media service as witnesses in criminal proceedings or other proceedings before a court or an administrative
authority have the right to refuse answering questions concerning the person of an author, sender or source of articles and
documentation or any information obtained for their profession.

The protection of editorial confidentiality was e.g. upheld in a case decided in 2010 by the Austrian Supreme Court in Civil
and Criminal Matters (Oberster Gerichtshof, no. 13 Os 130/10g). It held that the Austrian Broadcasting Corporation
(Osterreichischer Rundfunk - ORF) was not obliged to hand over researched material which included a filmed sequence of
persons who possibly violated the Prohibition Act 1947 (Verbotsgesetz) which inter alia bans the Nazi Party and aims at
suppressing any potential revival of Nazism, as the journalists acted consciously in order to gather information for a report. It
further stated that Sec. 31 of the Media Act is stricter than other comparable European provisions because it does not contain
a balancing requirement with regard to crime prevention or maintenance of order. Thus, the confiscation of material infringes
the right to freedom of expression, even if it could provide information about serious and most serious crimes.

2. The independence of broadcasting is warranted on the constitutional level by the Federal Constitutional Act of 10
July 1974 on Guaranteeing the Independence of Broadcasting, Federal Law Gazette No. 396/1974. According to Atrticle |
para 2 of this Act, federal legislation on broadcasting and its organisation shall contain provisions ensuring the objectivity and
impartiality of reporting, the consideration to the diversity of opinion, the balance of programmes and the independence of the
persons and executive bodies ho are entrusted with the tasks of broadcasting.

21. The Austrian Broadcasting Corporation (ORF) is an independent organisation with a legally defined public remit. It is
independent from any governmental interference in fulfilling its public service remit. The law stipulates that independence is
not only the right of journalistic and programming staff, but also their duty. Independence means independence from state
and party influence as well as from other — electronic or print — media or political and business lobbies (see Sec. 4 ORF-Act).
This includes not only editorial independence but also institutional autonomy, especially as regards staff decisions,
programme schedules or internal organisation.

The applicable law states that the channels and services of the ORF shall include reasonable shares in the languages of the
six (autochthon) ethnic groups in Austria. The scope of the programme share is to be laid down in the annual programme
broadcasting plan following a consultation with the Audience Council (i.e. an advisory body). The ORF provides for a diverse
range of products for the six groups via its TV and radio broadcasting services, the video platform “TVthek” and via teletext
and has made high efforts to further improve the programme for ethnic groups. The programme dedicated to ethnic groups is
predominantly provided for in the languages of the ethnic groups, but also in German in order to give the German-speaking
majority a better understanding of the topics which are of importance for the ethnic groups.

The OREF is obliged to present the national assembly and the Bundesrat (assembly of the regions) an annual report regarding
the compliance and the performance of the ORF with regard to its core mandates (for the report for 2016 see

http://zukunft.orf.at/rte/upload/texte/veroeffentlichungen/2017/jb 2016 finalversion.pdf).

2.2. The Federal Act enacting provisions for private radio broadcasting (Private Radio Broadcasting Act — PrR-G) lays down
the provisions for obtaining private radio broadcasting licenses. From a general point of view no legal barriers exist as
regards the possibilities of obtaining a licence. The Private Radio Act does not privilege certain types of persons or
programmes but offers basically equal access for all interested parties. Thus, several licences have been granted to non-
commercial broadcasters with an open access system to air time.

The frequency spectrum for FM radio in Austria is quite densely populated, and there is currently no space available for very
large coverage areas. Where multiple applications are received for the same area, the license is generally issued by way of a
selection procedure which mainly serves to identify the radio station most likely to ensure a greater diversity of opinions in the
medium. According to this procedure for example Radio AGORA has obtained a licence. lts program is characterized by an
equal handling of different languages and cultures.
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“ Belgium / Belgique:

Good practice: Encouraging journalism students to look beyond the clichés (Flanders, region of Belgium)

To encourage journalism students to tell stories that look beyond the clichés, the government of Flanders organised the
competition “De Clichékillers” (“The Cliché Killers”) in 2016-2017. Students were invited to submit an article, a video report or
a radio report about poverty, gender, disability, origin or sexual identity. Students were challenged to report on these themes
in a nuanced way, without falling into clichés. All submissions are available on the website http:/declichekillers.be/. The
winning submission was the video report “Onbeperkt”, about the abilities of persons with disabilities.

Good practice: Database with experts from less visible groups (Flanders, region of Belgium)

The government of Flanders has created an online database of experts coming from groups which are less visible in the
media: women, immigrants, persons with disabilities, transgender persons and persons living in poverty. The aim of the
database is to encourage journalists to get in touch with them when they are looking for an expert on a certain theme, rather
than always contacting the same well-known experts. The database contains more than 1000 experts. Website:
http://www.expertendatabank.be/.

Bonne pratique : Collaboration de I'lEFH au Jury d’éthique publicitaire

Depuis 2009, I'Institut pour I'égalité des femmes et des hommes, représenté par 'une de ses collaboratrices, participe a I'un
des groupes du jury de premiére instance du JEP, linstance d’autorégulation du secteur de la publicité. Le JEP, qui traite
chaqgue semaine des plaintes a I'encontre de publicités, a pour tache d’examiner si les messages publicitaires diffusés dans
les médias correspondent aux régles en matiére d’éthique publicitaire. En outre, vu la marge de manceuvre limitée des lois
existantes pour agir contre les publicités sexistes, I'Institut oriente les plaignant-es vers le JEP comme organe compétent,
tout en gardant la possibilité d’intervenir, le cas échéant. La réaction quasi immédiate du JEP permet la modification ou I'arrét
accéléré d’'une publicité. Les plaintes portent en général soit sur le caractére dénigrant, 'image dégradante vis-a-vis de la
femme, portant atteinte a sa dignité (notamment via I'utilisation de la nudité), soit, sur les réles stéréotypés des femmes et
des hommes. Ces derniéres années, la proportion de plaintes portant sur le sexisme dans la publicité atteint environ 25% sur
le total des plaintes examinées.

Estonia / Estonie:

The Estonian Human Rights Centre has reflected in its annual reports (2012-2015) that in addition to acts of law and the
court system, Estonia also has a well-constructed and functioning media system based on self-regulation. Complaints can be
filed with Avaliku Séna Néukogu or the Estonian Press Council. The advantage of Estonia’s system of self-regulation is that
also certain broadcasting channels and the internet media (Delfi) are parties to it. Generally, people are aware of the
existence of media self-regulation and have heard that it is possible to file complaints there. Over the years, there has been
almost equal number of condemning and acquitting decisions.

In 2016, the Estonian Institute of Human Rights conducted a public opinion research on the general public’s awareness on
human rights (the research had representative 1003 respondents). Estonians taking part of the research were, inter alia,
asked what they associate with human rights. Freedom of expression was the fourth most popular answer to that question.
Regarding the questions pertaining to the violations of human rights, freedom of expression was the least mentioned human
rights topic.

+ +
+ B *+ Georgia/ Géorgie:

Law of Georgia on Broadcasting - Simplified Procedures for Broadcasting

The Law of Georgia on Broadcasting establishes the legal status of a Public Broadcaster, according to which, it is a legal
entity under public law that is independent from the state government and is accountable before the public; it is created for TV
or radio broadcasting under the legislation of Georgia on the basis of state property and operates on the basis of public
financing. The Public Broadcaster is not subordinate to any state agency. Its purpose is to provide public with diverse
programmes that are free from political and commercial influence and that reflect the interests of the public.53

Among other content-related obligations, the Georgian Public Broadcaster is required to reflect ethnic, cultural,
linguistic, religious, age and gender diversity of the society in programs; broadcast a number of programs in certain
proportions prepared in the languages of minorities, about minority groups and programs prepared by minorities.>*

% Law of Georgia on Broadcasting, Article 15, English version (01/06/2017 - 26/07/2017) available at:
https://matsne.gov.ge/ka/document/view/32866 ?impose=translateEn&publication=44; Georgian consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/32866

* Ibid, Article 16.
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Moreover, the Public Broadcaster shall create one or more regular program products in at least 4 languages
annually, including in Abkhazian and Ossetian Ianguages.55

As the Public Defender has assessed, 2015 was particularly active and overloaded in terms of freedom of expression. In
particular, changes related to the introduction of the digital broadcasting.

It is noticeable, that amendments were made to the laws of Georgia on Broadcasting, on Electronic Communications and on
Licenses and Permits and were successfully completed, which was assessed as a step forward for the country, since the
digital broadcasting will contribute to the effective utilization of the frequencies, improvement of the quality of broadcasting
and establishment of the competitive media environment. Noteworthy, mentioned technological change constituted the
international obligation of the member states of the International Telecommunications Union (ITU) in the framework of the
Geneva agreement (GE-06) of 2006.

Significantly, the obligation of licensing is abolished for the broadcasting and only authorization is sufficient. Unlike the
issuance of the license, which is carried out based on the public administrative proceedings, simple administrative
proceedings are enough for the authorization according to the legislation. In particular, within 10 working days from
receiving the application, the Georgian National Communications Commission conducts the authorization of the
broadcaster through registering the authorized individuals in the departmental registry. According to the Public
defender, this liberal procedure established for the broadcasting should be assessed positively and can be deemed
as one of the supporting circumstances for the development of the pluralistic media.’’

Self-requlatory Body — Georgian Charter of Journalistic Ethics

Georgian Charter of Journalistic Ethics®® which was founded in 2009, represents an independent union of journalists,
which aims to raise public liability of media through the protection of professional and ethical standards and self-regulation
mechanisms.

The Charter acknowledges that any professional right and obligation of a journalist derive from the right of the public to be
informed and its main values are freedom of speech and expression; freedom of media; social responsibility and the
transparency of activity. The Charter of Journalistic Ethics has been established in compliance with Article 10 of the
European Convention on Human Rights (Convention) as well as the IFJ Declaration of Principles on the Conduct of
Journalists.

Notably, 137 journalists from different media outlets, from both - the region and the capital, have signed 11 principles and
took responsibility for their protection. Subsequently, the citizens are allowed to apply to the Charter in case of ethical
violations in journalistic materials. Within its mission, the Charter decides the cases in regard with the facts of violation of the
Charter by the journalists; engages educational-cognitive activities to increase the professionalism of journalists; cooperates
with local and international organizations, including professional associations; promotes popularization of journalistic ethics
norms and respect for them; conducts media monitoring, research and publishes professional publications; lobbies the rights
of journalists and creates a free media environment. The Charter is managed by a council of 9 members, which appoints the
Executive Director. The council members are elected by the journalists signing the Charter on the General Meeting for the
term of 3 years. At this time, the Charter has more than 300 signatory journalists. Complaints against the journalists are
discussed by the council.>®

According to Principle 7 of the Charter of Journalistic Ethics, journalists must understand the dangers of encouraging
discrimination on the part of the media; therefore, they must exert every effort to avoid discrimination of any person on the
basis of race, sex, sexual orientation, language, religion, political and other opinion, national or social origin, or any other
grounds.

To overview the statistics of the activities of the Charter, in 2015 the council examined 35 applications, among which, in 7
cases violation was not found and in 2 cases mediation was held; As to 2016, 28 cases were discussed and no violation was
found in 5 cases; In 2017, 42 cases have been discussed and no violation was found in 5 cases; 11 cases are pending
before the council by now.®

Herewith, the statistics demonstrate that during 2010-2015 most of the cases have ended up with violation of Principle 1 of
the Charter (accurate information) — 44 cases; and the least of the cases ended up with violation of Principle 6 (not to reveal
the source of information) — 1 case; no violation has been found with regards to Principle 2 (compel of a journalist), Principle
4 (fair methods to obtain news) and Principle 9 (distinction between advertising materials).61

As it reveals, considerable number of cases have been examined and relevant decisions have been made by an
independent, self-regulatory body, hence it follows that the Charter actively operates in a view to achieve its missions
envisaged by the mentioned principles.

% Ibid, Article 33 (17).

% Annual Report of the Public Defender of Georgia on the Situation of Human Rights and Freedoms in Georgia, 2015, pp. 413-414,
available at: http://www.ombudsman.ge/uploads/other/3/3892.pdf

% Ibid, p. 414; See also — Law of Georgia on Broadcasting, Articles 36, 38 and 45" English version (01/06/2017 - 26/07/2017) available
at: https://matsne.gov.ge/ka/document/view/32866?impose=translateEn&publication=44; Georgian consolidated version (final) available
at: https://matsne.gov.ge/ka/document/view/32866

% Georgian Charter of Journalistic Ethics, available at: http:/qartia.ge/en/charter/Article/38674-principles-of-charter

% See the web-page of the Georgian Charter of Journalistic Ethics, available at: http:/qartia.ge/en/about-us

% See the Statistics, available at: http:/qartia.ge/ka/gankhiluli-sagmeebi; last visited on 16/11/2017, at 17:39.

° See the Statistics, available at: http:/qartia.ge/ka/statistika, last visited on 16/11/2017, at 17:47.
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Since the beginning of 2016, the Federal Ministry for Family Affairs, Senior Citizens, Women and Youth funds the non-profit
journalist association “Neue Deutsche Medienmacher”, which is committed to furthering diversity in the media, for
coordinating and implementing the Council of Europe’s “No Hate Speech” campaign in Germany. The aim is to empower
young members of minorities and self-organizations (as affected by hate speech) to deal with Hate Speech, as well as to
sensitize young media professionals and young journalists to hate speech in online media.

Germany / Allemagne:

Information about “Neue Deutsche Medienmacher” can be found at:

http://www.neuemedienmacher.de/information-in-english/.

I o . Republic of Moldova / République de Moldova:

The Law on freedom of expression expressly secures the freedom of expression of mass-media. It provides that no one shall
forbid or hinder the share of information of public interest by mass-media, unless the law provides otherwise. The Law
recognizes the media’s task to inform the public on issues of public interest and to perform journalistic investigations related
on such issues. The freedom of expression of media admits a certain degree of exaggeration or even provocation, but it shall
not distort the essence of the facts. The Law also forbids creation of authorities that may control the information that follows
to be shared by the media. However, it does not forbid the creation of entities responsible for respecting the journalistic ethics
and techniques within the media.

The role of the media as public watchdogs of democracy is also set out in the Plenary Decision of the Supreme Court of
Justice that has been adopted in 2012. This is the reason why mass-media enjoys additional guarantees set by the law.

In 2016, the Law on mass-media has been amended with provisions that oblige media to use a correct and non-
discriminatory language that may induce hate, discrimination or other actions that would violate the equal rights of men and
women and the rights of the disabled persons.

In February 2011, the Law on the destatization of the periodical publications came into force. This law obliges the public
authorities to destatize the newspapers financed from public money, encouraging a fair competition in the sphere of the
printed media. In June 2010, the rules on reflecting the electoral campaign in the printed media were modified, having the
objective of releasing the activity of radio-broadcasters in the electoral campaign.

In April 2011, a new Deontological Code for the journalists came into force, elaborated by the Press Council.

The National Action Plan on Human Rights that was adopted by the Government in November 2017 includes special
regulations regarding the media freedom of expression. The Action Plan provides that mass-media in the Republic of
Moldova shall become independent. Such notions as media owner and media investor shall be introduced in the national
regulation. Media institutions shall be stimulated to create and share their own content and the Coordinator Audio-visual
Council shall be institutionally consolidated. As a result of implementing these actions, the level of the mass-media
independence shall rise and the population’s perspective on the freedom of expression shall increase.

N
I B sweden / Suéde:

Under the “democracy provision”, Chapter 5, Section 1 of the Radio and TV Act (2010:696), a provider of media services that
supplies television broadcasts, on-demand TV or searchable teletext shall ensure that its overall programming activities
reflect the fundamental concepts of a democratic society, the principle that all persons are of equal worth and the freedom
and dignity of the individual. Under Chapter 14, Section 1 of the same Act, corresponding provisions apply to a broadcaster of
radio programmes licensed by the Government.®?

7 N\

ENNHRI European Network of National Human Rights Institutions (ENNHRI) / Réseau européen des institutions nationales
des droits de 'Homme :

Finnish NHRI
Finnish NHRI provides information for journalists on regular basis
Finnish NHRI provides
e Lecture series published: film & slides, nearly 10 hours of filmed material in Finnish and mostly in Swedish
e Trainings, lectures, visits
e Advocacy and support to governmental entities to include
e HRE into national action plan on human rights (NAP) as a major themes

2 For a more extensive description, see the seventh periodic report on the International Covenant on Civil and Political Rights
(https://documents-dds-ny.un.org/doc/UNDOC/GEN/G15/165/46/PDF/G1516546.pdf?OpenElement)
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Co-operation with NGO’s working in HRE intensifies
Co-operation with Universities

Training of 750 principles and educational directors

Inspections together with the Ombudsman to closed
Institutions

French NHRI
Regarding the cooperation with media and journalists, CNCDH send all its opinions to them, exchanges about the possibility
of an article about its opinion, and invites them to the public conferences it organises.

Georgian NHRI

Taking into consideration that the media has a very important role in the process of elimination of gender inequality and
discrimination. To ensure that journalists are provided with full information about gender equality and women's rights the
Human Rights Academy of the Public Defender conducts trainings for journalists in the mentioned direction. Moreover, Public
Defender participates in the Real Space, the social talk show on the First Channel of Georgian Public Broadcaster once in a
month and answers the questions of citizens.

Hungarian NHRI

Our institution employs a media relationship manager with considerable professional experience and contacts appointed
especially for cooperation with the media.

His responsibilities include providing regular information on the inquiries and conclusions of the Ombudsman to the national
news agency, on the homepage of AJBH (the Office of the Commissioner for Human Rights), as well as on the platforms of
social media. His responsibilities also cover the collection of the published and personal feedback from the media, and the
relevant information therefrom. The forms of cooperation encompass press conferences, interviews, special consultation
opportunities for journalists specialized in human rights issues, providing verbal or written information in response to specific
needs. Furthermore, his tasks include information exchange, with the mutual protection of the sources, and if necessary, with
the anonymous treatment of the journalist reporting on the human rights issue.

The Ombudsman regularly takes part in media campaigns organized by the international partners, e.g. he joined the
campaign conducted by the European Council on the occasion of the first European Day of Protecting Children from Sexual
Exploitation and Sexual Abuse.

Luxembourgish NHRI
The CCDH will organise in April a briefing session for journalists on accessibility of the media and wording and formulation
when reporting about people with disability.

Polish NHRI
In order to promote some HR initiatives the CHR organizes “working breakfasts” with some journalist and media.

Albanian NHRI
The Albanian People’s Advocate has established a network of PA friendly media and journalists who meet regularly to
discuss media coverage of human rights issues.

Croatian NHRI

Media and journalist are invited and regularly input our Annual Report.

We work directly with journalists, providing them with information regarding the human rights situation in the country, but also
connecting them with communication officers of international human rights organisations (eg FRA, CoE) and providing spec
for their reports.

Armenian NHRI

The Defender attaches great importance to the cooperation with media representatives and frequently organises press
conferences for discussing and presenting his ongoing activities. In the course of raising awareness activities and ensuring
the transparency and publicity of the Defender’s work, a number of seminars/workshops/discussions are organised for media
representatives and journalists.

Slovak NHRI

The Centre publishes press releases on its own initiative, in response to current situation or issues as well as in order to
promote itself and its activities. In average, the Centre publishes 13 press releases per year. These press releases cover
general information and news on activities of the Centre, its statements and commentaries to current topics and information
on international days.

Journalists turn to us in order to get relevant answers to specific questions. The Centre further explains the problematic from
its point of view and helps them to communicate these issues correctly.

The Centre organizes educational activities for different target groups (pupils, students, policemen and policewomen,
employees of different ministries) covering wide range of topics. The Centre employs 3 lecturers, who are in charge of
organizing educational activities. The most often selected topics in the last year were Extremism and Human Rights.

The Centre organizes an artistic and essay competition “My human rights” every year. We organize these activities to raise
awareness and initiate discussion about human rights among pupils, students and teachers.
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The Centre particularly maps situation in the area of extremism in Slovakia through daily media monitoring in accordance with
the task to gather and upon request provide information on racism, xenophobia and anti-Semitism. Information gathering
concerning racism, xenophobia and anti-Semitism continually conducted by the Centre as a part of specialised media
monitoring focusing on manifestations of racism, xenophobia and anti-Semitism in Slovakia.

e The role, and ensuing responsibilities, that internet intermediaries have in the distribution of content
online.

17. Please provide good practices in relation to the preceding topics (education programmes,
campaigns, self-regulation, legislation on responsibility of internet intermediaries (e.g. social media)
etc.).

]
I Austria / Autriche:

Austria is aware of the increasingly important role of intermediaries in providing access to information and promoting the
exchange of ideas but also of the challenges associated with these developments, especially concerning the spread of illegal
content.

The framework of media regulation is not applicable in case the service provided by intermediaries is limited to transmitting
third-party content without taking over curatorial or editorial-like functions.

The Federal Act governing certain legal aspects of electronic commercial and legal transactions (E-Commerce Act — ECG),
Federal Law Gazette | No. 152/2001 as amended by Federal Law Gazette | No. 34/2015, provides for an exclusion of
responsibility for storage of third-party content (hosting) if the service provider lacks knowledge of the illegal content
(Sec. 16). However, the service provider is under an obligation to remove or to disable access to the information
expeditiously once he gains knowledge of the illegal content. For example, the removal of a post which must be considered
as hate speech within one week from the notification was regarded as too late by the courts (Oberster Gerichtshof, no. 6 Ob
244/16z).

Austria is actively contributing to the efforts to develop a regulatory framework for the roles and responsibilities of
intermediaries on the European level (see for example the draft Recommendation CM/Rec(2017x)xx of the Committee of
Ministers to member states on the roles and responsibilities of internet intermediaries).

l . Belgium / Belgique:

Bonne pratique : la création d’un point unique de contact pour le hate speech au sein de la police fédérale

Au sein de la police fédérale belge est créé, pour le discours de haine, un point unique de contact vers les internets
providers. Il peut étre sollicité par les différentes entités de la police et leurs partenaires ainsi que par des organismes
reconnus tels que Unia ou Miria. Ce point de contact exerce deux missions en matiére de discours de haine : (1) le contact
avec les internets providers en application du code de bonne conduite conclu par ces derniers avec la commission
européenne ; (2) les demandes de blocage des sites par les parquets pour incitation a la haine. S’il ne préjuge pas des
décisions prises, il permet de centraliser les demandes et, partant, de faciliter le travail des organismes partenaires.

Estonia / Estonie:

The Police and Border Guard Board established the web-constable posts in 2011. Web-constables are police officers who
respond to notifications and letters submitted by people via internet and train children as well as adults on issues of internet
security. People can contact web-constables by means of different portals as well as by e-mail. Some issues can be solved
by providing advice only, but there are also such notifications that are forwarded for information or for subsequent
proceedings to relevant police stations. The majority of the questions relate to issues of fraud, thefts, defamation and traffic.

In addition, the Estonian Safer Internet Centre promotes a safer and better use of the internet and mobile technologies
among children and young people. The main activities of the awareness centre are as follows:

Organising training sessions and seminars for children, parents, teachers and social workers.
Organising awareness-raising events and campaigns for the public.

Compiling and publishing of training and awareness-raising materials for children, teachers and parents.
Organising creative competitions for students and children.

Celebrating Safer Internet Day.

Participating in Insafe network activities.

Disseminating informative and educational materials nationally and internationally.

For example, in 2011-2015, the centre in cooperation with 28 trainers and 3 web constables carried out 650 workshops in
334 schools and in 121 kindergartens. Altogether 43,745 children and young people aged 6-16, 4,603 teachers/trainers and
2,381 parents gained knowledge and information related to safe usage of the internet and digital devices. The centre has
published more than 420 educational materials, including lesson plans, cartoons, videos, games, posters, booklets, tests, etc.
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for the target groups: children, young people, teachers, parents and other specialists working with children. The materials are
available on the Safer Internet Centre website at www.targaltinternetis.ee.

l l France:

Bonne pratique relative a la responsabilité des intermédiaires de l'internet

Les enjeux liés a la liberté d’expression a ses restrictions légitimes ont été modifiés par I’arrivée de nouveaux modes
d’expression avec I'avenement d’internet, notamment par l'utilisation des blogs, de nouvelles plateformes ou des réseaux
sociaux.

Il a donc fallu adapter les législations internes afin de permettre d’appliquer efficacement les dispositions internes relatives a
la liberté d’expression sur internet : c’est ce qu’a fait la France avec I'adoption de la loi 2004-575 sur la confiance dans
I’économie numérique (LCEN) du 21 juin 2004, qui distingue entre les différents acteurs de l'internet et met en place un
systétme de responsabilité efficace ménageant le respect de la liberté d’expression et la nécessité d’en assurer,
ponctuellement, des restrictions.

Cette loi a été enrichie et complétée a de nombreuses reprises et réecemment par les lois du 13 novembre 2014
renforcant les dispositions relatives a la lutte contre le terrorisme et du 13 avril 2016 visant a renforcer la lutte contre le
systéme prostitutionnel et a accompagner les personnes prostituées. Par ailleurs, les juridictions sont venues préciser
ses conditions d’application, notamment face a I’émergence du phénomeéne des réseaux sociaux.

I- Les acteurs de I'internet : fournisseurs d’accés, hébergeurs, éditeurs

La législation francaise distingue deux types d’acteurs de l'internet :

1. Les fournisseurs de « contenu » ou éditeurs, qui créent et diffusent des messages, images, écrits en ligne ;

2. Les simples prestataires techniques, parmi lesquels on trouve notamment :

- Les « hébergeurs » qui stockent a la demande de tiers et mettent éventuellement a disposition de personnes des
contenus produits, rédigés et réalisés par des tiers. Cette qualification est revendiquée par des services contributifs ou
communautaires qui stockent les contenus postés par les internautes, comme YouTube ou les réseaux sociaux.

- Les « fournisseurs d’accés internet » (ex: Free) qui sont des sociétés offrant une simple connexion au réseau
internet.

ll- Les obligations lIégales des acteurs de I'internet

La législation frangaise procéde a une distinction entre la responsabilité des éditeurs, d’'une part, et celle des hébergeurs et
fournisseurs d’acces, d’autre part. Elle repose sur la loi précitée 2004-575 du 21 juin 2004 pour la confiance dans I'économie
numérique (LCEN), qui a fait I'objet de plusieurs modifications récentes.

1. Responsabilité des éditeurs

La responsabilité pénale et civile des éditeurs est engagée en cas de diffusion d’'un contenu illicite. Il s’agit d’'une responsabilité
de plein droit, les éditeurs étant responsables de la modération a priori des contenus édités, y compris les internautes. Cette
solution est conforme a la Convention européenne des droits de ’'homme et aux criteres dégagés par la Cour en matiére de
liberté d’expression et de communication (CEDH, Delfi AS c. Estonie, 16 juin 2015).Un systéme de responsabilité en cascade
inspiré de la loi sur la presse s’applique. En conséquence, les organes de presse, considérés comme éditeurs, doivent le plus
souvent avoir recours a un sous-traitant chargé de la modération de leurs sites, et en particulier de leurs parties commentaires
Dans la pratique, cette modération est effectuée en particulier en France par la société Netino, qui compte 600 salariés.

2. Responsabilité des prestataires techniques

Le systeme de responsabilité des hébergeurs et des fournisseurs d’acces a été introduit par la loi précitée pour la confiance
dans I'économie numeérique (LCEN) du 21 juin 2004 (article 6), a la suite de la directive 2000/31/CE du 8 juin 2000 sur le
commerce électronique et de certaines dispositions de la directive du 12 juillet 2002 sur la protection de la vie privée dans le
secteur des communications électroniques.

Ce systéme, fondé sur le principe d'une irresponsabilité conditionnée de I'hébergeur, permet néanmoins d’engager sa
responsabilité civile dans un certain nombre de cas.

Les hébergeurs et les fournisseurs d’accés n'ont pas d’obligation générale de surveillance «des informations qu'ils transmettent
ou stockent », ni « d’obligation générale de rechercher des faits ou des circonstances révélant des activités illicites ».

Cependant, les fournisseurs d’acces ont :
e L’obligation d’informer leurs abonnés de l'existence de moyens techniques permettant de restreindre I'accés a
certains services ou de les sélectionner (article 6 I-1 LCEN)
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e L’obligation de leur proposer au moins un de ces moyens
e L’obligation de mettre en place des dispositifs de controle parental.

Les fournisseurs d’acces et d’hébergement ont par ailleurs des obligations communes :
e lIs peuvent étre astreints a une activité de surveillance ciblée et temporaire demandée par 'autorité judiciaire (article
6.1.7, al 2),
e En matiére de contenus dit « odieux », comme I'apologie de crimes de guerres, de crimes contre I'humanité,
d’incitation a la haine raciale, de pédopornographie, ils doivent mettre en place « un dispositif facilement accessible
et visible permettant a toute personne de porter a leur connaissance ce type de données » (article 6 I-7).

lls doivent aussi informer « promptement » les autorités publiques compétentes de ces activités illicites qui leur sont signalées,
et rendre publics les moyens qu’ils consacrent a la lutte contre ces activités illicites.

Enfin, ils ont I'obligation d’identifier leurs clients et, dans ce but, ils sont tenus de conserver les données techniques qui peuvent
leur étre demandées pour les besoins de la recherche, de la constatation et de la poursuite des infractions (article 6 Il).

lll- Les moyens de restriction d’accés a un service de communication au public en ligne
La loi frangaise prévoit différents moyens de restriction d’accés a un service de communication au public en ligne.
1. Le retrait du contenu illicite

La responsabilité civile ou pénale de I'hébergeur ne peut étre engagée que dans I'hypothese ou il a effectivement connaissance
de l'information illicite et qu’il n’agit pas promptement pour la retirer ou la rendre inaccessible (articles 6 I-2 et 6 -3 LCEN).

L'hébergeur ne sera pas sanctionné pour ne pas avoir retiré un contenu dont le caractere illicite n'est pas manifeste. Mais une
procédure de retrait des sites dont le contenu illicite aura été porté préalablement a la connaissance de I'hébergeur (par
exemple par une notification) a été instaurée par la LCEN.

La demande de retrait d’'un contenu litigieux peut se faire a la demande de la partie |ésée soit directement aupres de I'éditeur qui
peut agir spontanément, soit auprés de I'hébergeur apres notification. Ainsi, la loi crée un systéme de responsabilité de
plein droit de I'éditeur a raison du contenu publié, et de responsabilité de I’hébergeur du fait de son inertie.

Une personne s'estimant Iésée par un contenu peut, d’'une part, en demander directement le retrait a 'hébergeur dans le cadre
d'une procédure propre a I'hébergeur concerné. Toutefois, ces dispositifs de signalement spécifiques sont propres a chaque
hébergeur. lls visent souvent a lutter contre les atteintes aux droits d’auteur et contre les images choquantes.

D’autre part, une procédure de notification des contenus manifestement illicites par les personnes estimant avoir subi un
dommage du fait de ces contenus instaurée par la loi (article 6, I, 5 LCEN) qui prévoit que la connaissance des faits litigieux est
présumée acquise par I'hébergeur lorsque lui sont notifiés les différents éléments suivants :

e Ladate de notification

e Les éléments permettant I'identification du notifiant ;

o Les éléments d'identification du destinataire de la notification ;

e Ladescription des faits litigieux et leur location précise ;

e Les motifs pour lesquels les contenus doivent étre retirés comprenant la mention des dispositions Iégales et des
justifications de fait ;

e La copie de la correspondance adressée a l'auteur ou a I'éditeur des informations ou activités litigieuses demandant
leur interruption, leur retrait ou leur modification, ou la justification de ce que l'auteur ou I'éditeur n'a pu étre contacté.

Les hébergeurs ayant pris connaissance de lillicéité manifeste des contenus stockés doivent prendre toutes les mesures
propres a les retirer promptement, ou a les rendre inaccessibles, sous peine d’engager leur responsabilité civile (art. 6, I, 2°
LCEN) et pénale (art. 6, I, 3° LCEN).

Toutefois, lorsque I'nébergeur est saisi par un destinataire de ces services d'une demande de suppression de contenu, il lui
appartient de décider d’accéder ou non a cette demande, au risque de voir sa responsabilité engagée.

La responsabilité¢ de I'hébergeur résulte du défaut de réaction rapide lorsqu’il a effectivement eu connaissance du contenu
illicite. Il peut refuser de retirer des contenus qu'il juge comme n'étant pas manifestement illicites, notamment si « les motifs pour
lesquels le contenu doit étre retiré» ne lui apparaissent pas suffisamment précis et probants, et conserve ainsi un pouvoir
d’appréciation (Décision Cons. Const., n° 2004-496, JO 22 juin 2004). Cependant, la décision de ne pas procéder au retrait,
lorsque la notification était claire sur les raisons du retrait, pourra ensuite faire I'objet d’'une appréciation du juge et entrainer un
engagement de sa responsabilité.

La notion d’information manifestement illicite n’est pas précisément définie. Cependant, les juridictions retiennent comme
manifestement illicites les contenus visés a l'article 6.1, alinéa 7, de la loi sur la confiance dans I'économie numérique, c’est-a-
dire : I'apologie des crimes contre 'humanité, I'incitation a la haine raciale, la pornographie infantile, l'incitation a la violence, les
infractions prévues a l'article 24, alinéas 5 et 8, de la loi sur la presse, et les infractions prévues par les articles 227-23 et 227-24
du code pénal.
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Certains services contributifs ont aussi été condamnés pour ne pas avoir retiré des contenus contrefaisants ou ne pas s'étre
montrés suffisamment rapidement réactifs a propos de contenus protégés par un droit de propriété littéraire et artistique et mis
illicitement a la disposition du public.

La loi sur la confiance dans I'économie numérique du 21 juin 2004 ne prévoit pas d'obligation pour 'hébergeur de bloquer
informatiquement, en amont, I'affichage d’'un message illicite. La possibilité de blocage informatique en amont relévera en toute
hypothése de la volonté propre de I'hébergeur, qui, le cas échéant, et en vertu de l'article 6 précité de la loi du 21 juin 2004,
pourra arguer du fait qu'il a agi « promptement pour retirer ces données ou en rendre l'acces impossible », pour invoquer
I'exonération de sa responsabilité civile ou pénale.

S’agissant des bonnes pratiques récentes, la jurisprudence est venue préciser quel était le statut des plateformes
de mise en ligne de vidéo (YouTube, Dailymotion) ainsi que des réseaux sociaux, qui sont, de fait, les nouveaux
vecteurs de publications susceptibles de porter atteinte a I’ordre public et aux droits d’autrui.

La Cour de cassation, dans des arréts du 17 février 2011, applique a plusieurs plateformes internet (notamment de
mise en ligne d’une vidéo) le statut d’hébergeur en notant que le ré-encodage pour assurer la compatibilité d’une
vidéo n’induit en rien une sélection des contenus en ligne.

La jurisprudence fait cependant une pleine application du régime juridique relatif a I’hébergeur, par exemple en
sanctionnant une plateforme de mise en ligne de vidéo pour ne pas avoir procédé au prompt retrait d’'un contenu
illicite aprés notification (Cour d’appel de Paris, 2 décembre 2014, Dailymotion) ou en ordonnant a un hébergeur la
mise en place d’un dispositif de notification (Tribunal de Grande instance de Paris, ordonnance du 13 avril 2016).

Ainsi, 'application récente de la loi du 21 juin 2004 aux nouvelles structures apparues sur internet, et vecteur de
messages pouvant contrevenir aux droits d’autrui et a I’ordre public, a permis de trouver un juste équilibre entre la
liberté d’expression et ses restrictions Iégitimes.

2. Le blocage d’acces aux sites internet
a) Le blocage judiciaire

Le blocage judiciaire de I'acces a certains sites internet permet de lutter efficacement contre la diffusion de certains contenus
illicites. Il découle de plusieurs textes :

e Laloi pour la confiance dans I'économie numérique du 21 juin 2004

La loi pour la confiance dans I'économie numérique (article 6-1-8) prévoit la possibilité d’une action sur le plan civil, par référé ou
requéte de l'autorité judiciaire : « l'autorité judiciaire peut prescrire en référé ou sur requéte, aux fournisseurs d’hébergement ou,
a défaut, aux fournisseurs d’acces, toutes mesures propres a prévenir un dommage ou a faire cesser un dommage occasionné
par le contenu d’un service de communication au public en ligne » (procédure dite du référé LCEN).

e Laloi du 5 mars 2007 relative a la prévention de la délinquance

La loi n°2007-297 du 5 mars 2007 relative a la prévention de la délinquance a introduit une innovation notable concernant
internet. En effet, en vertu de ce texte, « lorsque les faits visés par les articles 24 et 24 bis [réprimant les délits de provocation,
apologies, contestation de crimes contre 'humanité] résultent de messages ou informations mis a disposition du public par un
service de communication au public en ligne et qu'ils constituent un trouble manifestement illicite, I'arrét de ce service peut étre
prononcé par le juge des référés, a la demande du ministere public et de toute personne physique ou morale ayant intérét a agir
».

e Le Code de procédure civile
Par ailleurs, il convient de préciser que les dispositions générales du code de procédure civile peuvent toujours étre utilisées :

e L’article 145 du code de procédure civile et le référé « in futurum » ou conservatoire, cette procédure prévoit que « sl
existe un motif légitime de conserver ou d’établir avant tout proces la preuve de faits dont pourrait dépendre la solution
d’un litige, les mesures d'instruction légalement admissibles peuvent étre ordonnées a la demande de tout intéressé
sur requéte ou en référé ».

e Le référé de droit commun de I'article 809 du code de procédure civile : afin de voir prononcer en urgence le retrait d'un
message diffusé sur un site internet, une action en référé est possible sur le fondement de l'article 809 du code de
procédure civile qui dispose que : "Le président /(du tribunal de grande instance)/ peut toujours, méme en présence
d'une contestation sérieuse, prescrire en référé les mesures conservatoires ou de remise en état qui s'imposent, soit
pour prévenir un dommage imminent, soit pour faire cesser un trouble manifestement illicite (...) »

e Le Code de la propriété intellectuelle

Enfin, il existe une procédure particuliere en matiére de propriété littéraire et artistique. L'article L.336-2 Code de la propriété
intellectuelle dispose :
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"En présence d'une atteinte a un droit d'auteur ou a un droit voisin occasionnée par le contenu d'un service de communication
au public en ligne, le tribunal de grande instance, statuant le cas échéant en la forme des référés, peut ordonner a la demande
des titulaires de droits sur les ceuvres et objets protégés, de leurs ayants droit, ou des organismes de défense professionnelle
visés a, toutes mesures propres a prévenir ou a faire cesser une telle atteinte a un droit d'auteur ou un droit voisin, & l'encontre
de toute personne susceptible de contribuer a y remédier. La demande peut également étre effectuée par le Centre national du
cinéma et de limage animée".

Ces mesures doivent étre proportionnées et provisoires (CJUE, 27 mars 2014, affaire C-314/12).

Ainsi, dans un souci de protection de la liberté d’expression et de la liberté de communication, ces blocages sont prononcés par
un magistrat indépendant. Seuls les contenus les plus graves (pédopornographie et terrorisme) peuvent faire I'objet d’'une
procédure administrative, au regard du trouble a I'ordre public généré, impliquant une réponse rapide.

b) Le blocage administratif et le déréférencement des sites

Des modifications législatives récentes ont en effet permis de mettre en place une procédure de déréférencement et de
blocage administratif dans les cas les plus graves.

Le blocage administratif des sites est uniquement prévu pour les sites a caractere pédopornographique (loi du 14 mars 2011
d’orientation et de programmation) ou a caractére terroriste (loi du 13 novembre 2014 renforgant les dispositions relatives a la
lutte contre le terrorisme).

En effet, une « autorité administrative », en 'espéce I'Office central de lutte contre la criminalité liée aux technologies de
I'information et de la communication (OCLCTIC, service dépendant de la Direction Centrale de la Police Judiciaire au
Ministére de I'Intérieur, composée d’enquéteurs en charge de la lutte contre la criminalité sur internet) a la possibilité de
demander aux éditeurs de service ou aux hébergeurs de retirer les contenus de sites pédopornographiques ou provoquant a la
commission d'actes terroristes ou en faisant I'apologie.

Si 'OCLCTIC se voit opposer un refus ou n'a pas eu de réponse sous 24 heures, et donc si le contenu n'est pas retiré dans ce
délai, 'OCLCTIC, demande aux fournisseurs d'acces a Internet de bloquer I'accés aux sites en cause.

Le déréférencement est quant a lui le procédé qui consiste a supprimer certains résultats affichés par un moteur de recherche
apres une requéte effectuée a partir du nom d’'une personne. Il n’emporte pas suppression des contenus illicites sur le site mais
rend plus complexe une recherche du site par moteurs de recherche. Cette technique de restriction aux sites, dont le contenu
est considérée comme (llicite, est généralement complémentaire de la procédure de blocage.

Le décret n°2015-125 du 5 février 2015 relatif au blocage des sites provoquant a des actes de terrorisme ou en faisant I'apologie
et des sites diffusant des images et représentations de mineurs a caractére pornographique, ainsi que le décret n°2015-253
relatif au déréférencement des sites provoquant a des actes de terrorisme ou en faisant I'apologie et des sites diffusant des
images et représentations de mineurs a caractére pornographique ont été validés par le Conseil d’Etat dans une décision du 15
février 2016 (CE, 15 février 2016, Association French Data Network et autres, n°389140 et 389896).

En effet, le Conseil d’Etat a notamment considéré que ces mesures poursuivent un objectif Iégitime et qu'il ne résulte pas des
stipulations de I'article 10 de la Convention européenne de sauvegarde des droits de I'homme et des libertés fondamentales que
les mesures de blocage et de déréférencement ne puissent étre ordonnées que par un juge.

Il a également précisé que la procédure prévue, a savoir la transmission de la liste des adresses électroniques a bloquer ou a
déréférencer a une personnalité qualifiée désignée en son sein par la Commission nationale de linformatique et des libertés
(CNIL), laquelle peut émettre des recommandations a I'autorité administrative et le cas échéant saisir le juge administratif, et
le fait que I'Office central de lutte contre la criminalité liée aux technologies de l'information et de la communication (OCLCTIC)
vérifie au moins chaque trimestre que les adresses électroniques notifiées ont toujours un contenu présentant un caractére
illicite, sont de nature a permettre une mise en ceuvre des dispositifs de blocage et de déréférencement sans atteinte
disproportionnée a la liberté d’expression.

La encore, la jurisprudence des juridictions judiciaires est venue renforcer le dispositif en indiquant que le colt des mesures
de blocage et de déréférencement ordonnées a I'encontre d’un fournisseur d’accés a internet et de fournisseurs de moteurs
de recherche était a leur charge, sauf dans I'’hypothése ou une mesure s’avérerait disproportionnée au point de
compromettre le modéle économique des intermédiaires techniques (Cour de cassation, 1ere civ, 6 juillet 2017).

Ainsi, la loi a su mettre en place un dispositif souple et efficace de signalement et de retrait des discours de haine et
des contenus illicites, pouvant agir a la fois sur I’éditeur du contenu et sur I’hébergeur. Ce systéme permet ainsi,
lorsque I'éditeur refuse de supprimer des contenus illicites, ou ne répond pas a la demande faite en ce sens, d’obtenir
leur retrait de la part de ’hébergeur, ce qui assure son efficacité.

Par conséquent, la loi préserve la liberté d’expression, en n’'imposant pas un contrdle a priori de I'intégralité des
publications sur internet, mais en ménageant la possibilit¢ de protéger les droits d’autrui et I'ordre public en
permettant le retrait de certains contenus par le systéeme de responsabilité de I’hébergeur aprés notification, et les
dispositions légales permettant le blocage du site et son déréférencement.

Le réle joué par le juge judiciaire ou le juge administratif dans ces dispositifs garantit sa compatibilité avec I’article
10 de la Convention européenne des droits de ’homme. Pour en assurer I'efficacité, les autorités frangaises ont mis
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en place des systémes efficaces de signalement des contenus illicites aux autorités (voir sous §32 ci-dessous).

Des réflexions sont en cours pour envisager les modalités éventuelles d’'une évolution de ce dispositif Iégislatif, le cas échéant
en lien avec les initiatives au niveau de I'Union Européenne qui pourraient découler de la consultation récemment lancée par la
Commission européenne, notamment avec le groupe de haut niveau pour la lutte contre le racisme, la xénophobie et d’autre
formes d’intolérance dont la restitution est attendue pour le printemps 2018.

Germany / Allemagne:

In October 2017 the new Act to Improve Enforcement of the law in Social Networks (Network Enforcement Act, NetzDG) has
entered into force in Germany. The law aims to fight hate crime, criminally punishable fake news and other unlawful content
on social networks more effectively through introducing various compliance obligations for social networks. One main aspect
is that the law obliges the operators of large social media platforms to establish an efficient complaints management system
which makes it easy for users to report unlawful content. If such content is reported to the operator, it has to take down or
block this within 24h with regard to manifestly unlawful content, and generally within seven days with regard to unlawful
content. Operators have to publish transparency reports half-yearly about their handling of complaints. Non-compliances with
the obligations can result in fines up to 50 million. Such fines will not apply with regard to the non-removal of individual posts
but for example where a provider fails either to properly organize a compliance system or to fulfil the reporting or supervising
obligations. Also, such fines are to be determined according to the individual case and are subject to judicial review (which
includes a proportionality test). If the competent authority wishes to impose a fine relying on the fact that content which has
not been removed or blocked is unlawful, it shall first obtain a judicial decision establishing such unlawfulness.. If a fine is
imposed, the platform operator can challenge the decision before the very same court.

It has to be noted that this new law does not impose any new restrictions on freedom of expression as it is guaranteed in Art.
5 (1) of the German Basic Law and Art. 10 ECHR. The NetzDG explicitly refers to unlawful content which is not protected by
freedom of expression (e.g. incitement to hatred, insult or defamation). It is not applicable to any legitimate expressions of
opinion, even if they are objectionable. So the law only serves to ensure that the operators of social media platforms meet
their already existing legal obligations.

An unofficial English translation of final draft of the NetzDG can be found at:
https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/NetzDG engl.pdf.

I o . Republic of Moldova / République de Moldova:

In the last five years several legislative acts and action plans have been adopted, in order to rise the safety of children and
teenagers on Internet. Such documents include the Law on the protection of children against the negative impact of
information, the Strategy for the child protection for the years 2014-2020, the Action Plan for promoting safety of children and
teenagers on Internet for the years 2017-2020. These documents define the information with negative impact on children as
being the information publicly available which may be harmful for the physical and psychological health of children, for their
physical, mental, spiritual and moral evolution, limit the share of such information and establishes the liability for breaking the
law. They also approve the self-regulation of the service that filtrates the content that may be found on Internet and that has a
negative impact on children that is provided by network providers and electronic communication services. They promote a
web platform for reporting the illegal content on Internet. At the same time, a draft of law that oblige Internet providers and
electronic communications services to filter the content with a negative impact on children on Internet at the user’s request on
a contractual basis is promoted. The services of filtering the Internet content that has negative impact on children is mediated
on web pages. These documents also concern the collection and monitoring of statistical data on filtering Internet content
with negative impact on children.

::: Switzerland / Suisse:
«63

Le 1.12.2015, le Conseil fédéral a publié le rapport intitulé ,La responsabilité civile des fournisseurs de services Internet*".
La conclusion de ce rapport est que le cadre juridique actuel est suffisant et qu'une Iégislation générale, couvrant tous les
domaines du droit, ne s'impose pas pour le moment en matiére de responsabilité civile des fournisseurs. Le Conseil fédéral
estime que les devoirs de diligence des fournisseurs doivent étre gradués en fonction de leur proximité avec les contenus
mis en ligne et des circonstances. Le rapport refuse a consacrer un droit civil pour une personne lésée d’exiger d’'un
fournisseur Internet qu'il lui dévoile le nom du détenteur anonyme de la connexion Internet par I'intermédiaire de laquelle
I'acte illicite a été commis. Il faut que I'acte soit — également a I'avenir - pénalement répréhensible pour que le secret des
télécommunications - et donc 'anonymat sur Internet - puisse étre leve®.

Lors de I'annonce de contenus problématiques, certains réseaux sociaux conférent un statut particulier aux « trusted
flaggers ». lIs effacent tres rapidement les contenus signalés par ces derniers, si ces contenus contreviennent manifestement
aux conditions d’utilisation de la plateforme. Ceci concerne particulierement des vidéos contenant de la propagande terroriste
ou des représentations de violence. L’Office fédéral de la police annonce ainsi réguliérement, en tant que trusted flagger, des
vidéos de violence ou de propagande, en particulier dans le domaine du terrorisme djihadiste, a Youtube. Cet office est en

& https://www.ejpd.admin.ch/dam/data/bj/aktuell/news/2015/2015-12-110/ber-br-f.pdf
& Communiqué de presse du 1.12.2015 : https://www.admin.ch/gov/fr/accueil/documentation/communiques.msg-id-59917.html
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outre en contact avec Facebook et Twitter et essaye d’obtenir ce statut également auprés d’autres réseaux sociaux.

L’Office fédéral de la police a également établi une liste noire de sites internet illégaux dans le domaine de la pornographie
infantile. Les offres illégales y figurant sont, depuis des années déja, bloqués, de maniére volontaire et sans obligation Iégale,
par les fournisseurs d’acces internet suisses (Access Provider). La révision en cours de la Loi fédérale sur les
télécommunications (LTC) crée une obligation Iégale pour les fournisseurs de services de télécommunication d’effacer les
informations de nature pornographique annoncés par I'Office fédéral de la police.

Le Conseil fédéral a publié deux rapports sur les questions juridigues dans le domaine des réseaux sociaux : le rapport
« Cadre juridique pour les médias sociaux » du 9.10.2013 et le rapport « Cadre juridique pour les médias sociaux : nouvel
état des lieux» du 10.05.2017%°. Le deuxieme rapport traite, entre autres, de I'influence croissante sur le discours politique —
voire sa manipulation — par de fausses informations ("fake news") et le fait que celles-ci soient de plus en plus générées
automatiquement par des programmes (robots sociaux). Le Conseil fédéral a conclu que des dispositions légales
supplémentaires ne sont actuellement pas nécessaires, étant donné que des exploitants de plateformes et des organisations
privées ont lancé plusieurs initiatives d'autorégulation contre les fausses informations produites de maniére intentionnelle.

1. SPECIFIC FOCUS AREA: FREEDOM OF EXPRESSION AND POLITICAL DISCOURSE

18. While there is often strong rhetoric on combating racism, this is sometimes not backed up by
Government action, or indeed contradicted by other politicians. The damage that can be done by politicians
either condoning hate speech, tacitly allowing it, or even spreading it themselves is severe. The use of hate
speech by political parties and other organisations, and the failure to sanction their members increases the
risk of amplification and further dissemination of neo-Nazism, racism and xenophobia and violent extremism.
[relevant work of ECRI will also be referenced].

19. This section will focus on such responses as:

e The relationship between Article 10 ECHR and Article 11 ECHR in the case of the prohibition and
dissolution of political parties and organisations that use hate speech.

20. Please provide good practices in relation to the preceding topic.

]
I Austria / Autriche:

The constitutional provision of Sec. 1 para 3 of the Federal Law on financing of political parties (Political Parties Act 2012 —
PPA), Federal Law Gazette | No. 56/2012 as amended by Federal Law Gazette | No. 84/2013, guarantees that the formation of
political parties is free. Their activities shall not be subjected to any restriction by special legislation. This follows from the
understanding that free political parties form an integral part of the political order of a free and democratic state.

In general, the Political Parties Act regulates the party financing arrangements to ensure transparency and control. Thus, the
accountability of political parties has been tightened, there are rules for transparency or prohibiting specific donations.
Furthermore, an effective sanction mechanism was created.

Estonia / Estonie:

The General Part of the Civil Code Act foresees compulsory dissolution of legal person, if, among others, the objective or
activities of the legal person are contrary to law, public order or good morals; or there is any other basis provided by law (§ 40).

Relevant activities punished by the Penal Code are for example “incitement of hatred” (§ 151) and “violation of equality” (§
152).

Germany / Allemagne:

Pursuant to Art. 21 (2) of the German Basic Law the German Federal Constitutional Court can declare a political party
unconstitutional, if this party by reason of its aims or the behaviour of its adherents, seeks to undermine or abolish the free
democratic basic order or to endanger the existence of the Federal Republic of Germany (https://www.gesetze-im-
internet.de/gg/art_21.html — latest version only available in German). Applications for a decision on whether a political party is
unconstitutional may be filed by the German parliament (Bundestag), the chamber of the German parliament in which the
federal states are represented (Bundesrat) or the German Federal Government.

The details of the proceedings are laid down in sections 43 et seq. of the Federal Constitutional Court Act.

%% |es 2 rapports sont disponibles sous le lien : https:/www.bakom.admin.ch/bakom/fr/page-daccueil/suisse-numerique-et-
internet/communication-numerique/medias-sociaux.htmi
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(An unofficial English version can be found at:
http://www.bundesverfassungsgericht.de/SharedDocs/Downloads/EN/Gesetze/BVerfGG.pdf.)

The declaration of a party as unconstitutional means its prohibition. The details of the enforcement of such a prohibiton are
regulated by sections 32 et seq. of the German Political Parties Act (Parteiengesetz — PartG, unofficial English translation can
be found at :

https://www.bmi.bund.de/SharedDocs/downloads/DE/gesetztestexte/Parteiengesetz PartG _engl 042009.html).

In Germany, the instrument of prohibiting political parties is used very reluctantly because of the important role parties play in
the political process, especially with regard to freedom of expression and political discourse. So far, the Federal Constitutional
Court has only twice prohibited a political party: In 1952, the Socialist Reich Party (SRP) was banned, and in 1956, the
Communist Party of Germany (KPD).

In a judgement handed down on 17 January 2017 (2 BvB 1/13) the Federal Constitutional Court rejected an application by the
Bundesrat to declare the unconstitutionality of the far-right National Democratic Party (NPD). The Court came to the conclusion
that the NPD does indeed pursue anti-constitutional aims. However, according to the Federal Constitutional Court it has to be
made sure that the prohibition of a party is not a means for prohibiting views or an ideology. For that reason, a political party
can only be banned if there are specific and weighty indications that at least make it appear possible that the party can actually
achieve its aim to abolish the free democratic basic order. To the Federal Constitutional Court it appeared entirely impossible
that the NPD would succeed in achieving these aims, especially due to its structural deficiencies and lack of political relevance.
For that reason the Court found that the NPD did not reach the high threshold determined by Art. 21 (2) of the Basic Law and
by Art. 11 of the ECHR.

An unofficial English translation of this judgement can be found at:

https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2017/01/bs20170117 2bvb000113en.html.

- —
(Y e—
Greece / Gréce:

The Code of Ethics for Members of the Greek Parliaments (articles 2 and 8 par.1) provides for the prevention of hate speech
against persons on the grounds of their racial or ethnic origin, religious or political beliefs, sex, age, disability or sexual
orientation (Official Gazette, A67/18.4.2016).

o
o

- Serbia / Serbie:
Prohibition of political parties and associations

Article 55 of the Constitution establishes general freedom of political, union and any other form of association, as well as the
right to stay out of any association. The same Article (paragraph 4) prescribes that the Constitutional Court may ban
associations the activity of which is aimed at violent overthrow of constitutional order, violation of guaranteed human or minority
rights, or inciting of racial, national and religious hatred. In addition, it is stipulated that secret and paramilitary associations
shall be prohibited (paragraph 3). Also Article 5 of the Constitution concretizes that political parties shall be prohibited if its
activities are aimed at forced overthrow of constitutional system, violation of guaranteed human or minority rights, inciting
racial, national or religious hatred, shall be prohibited.

According to Article 4 paragraph 2 of the Law on Political Parties ("Official Gazette of the Republic of Serbia", nos. 36/09 and
61/15 — Constitutional Court’s decision), the activities of a political party may not be aimed at violation of guaranteed human or
minority rights or cause and incitation of racial, national or religious hatred. In relation to that, a political party performing
activities contrary to Article 4 paragraph 2 of this Law shall be prohibited by the Constitutional Court (article 37 of the Law).
Procedure for prohibition of work of association is initiated upon proposal of the Government, Republic Public Prosecutor and
Ministry (Article 38).

Law on Associations ("Official Gazette of the Republic of Serbia", nos. 51/09 and 99/11 — other laws) provides in Article 2
paragraph 4 that secret and paramilitary associations are prohibited. Article 50 provides that Constitutional Court decides upon
prohibition of work of secret and paramilitary associations (or organizations which became a member of international secret or
paramilitary association) as well as associations whose goals or actions are aimed at violent overthrow of constitutional order,
violation of guaranteed human or minority rights, or inciting of racial, national and religious hatred. The same Article also
provides that symbols of visual identity and other designations of associations that are prohibited from working cannot be used
in public. Procedure for prohibition of work of association is initiated upon proposal of the Government, Republic Public
Prosecutor, ministry competent for administrative affairs, ministry competent for the field in which association goals are
accomplished or by the Registrar (Article 51 para.1). Procedure for prohibition of work of association can be initiated and
administered in relation to associations that do not have the status of a legal entity (Article 51 para. 2). Also, a note shall be
entered into the Register, regarding initiating procedure for prohibition of work of association (Article 51 para. 3).

- Case-law of the Constitutional Court

Acting upon request of the Republic Prosecutor’s Office, the Constitutional Court issued Decision no. VIIU - 249/2009 on 12
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June 2012 by which it banned the Association “Oto¢astveni pokret Obraz” having concluded that the said association’s
activities were oriented in direction of violation of guaranteed human and minority rights and inciting of racial, national and
religious hatred. In the reasons of decision, the Constitutional Court exposed very detailed analysis of both the subject
association and the Serbian society, which could be described by the following sentence from the decision: “Constitutional
Court had in mind that Republic of Serbia relatively recently went through very difficult historical period burdened by wars
incited by racial and religious contradistinction of nations in the region and that democratic society which is still developing is
still burdened by numerous prejudices...and it is of utmost social importance to protect the most important social values by all
means and to prevent all occurrences that could, by generation of surroundings of insecurity and fear for minority members,
annul efforts in direction of democratic tradition of Serbian people%”.

Further on, acting upon request of the Republic Prosecutor’s Office, the Constitutional Court issued Decision no. VIIU-
171/2008 on 2 June 2011 by which it established that the Association “Nacionalni stroj” was a secret association whose
activities were forbidden by the Constitution. In addition, the Constitutional Court banned the registration under the name and
program objectives of the said secret association. Also, the secret association “Nacionalni stroj” was banned from promoting
and spreading its ideas and program activities. Firstly, the Constitutional Court established that “Nacionalni stroj” substantially
met the requirements to be distinguished from informal groups of people, which were for example extreme fans groups (in
which case the Constitutional Court would have declared itself as incompetent). Secondly, the Constitutional Court established
that “Nacionalni stroj” adopted its Statute which stated that the said association was a political association. Irregardless of that,
the Constitutional Court established that “Nacionalni stroj” cannot be considered a political organization, which could be
concluded from the Statute which did not include political elements. It further established that “Nacionalni stroj” did not fulfil
lawful formal conditions to be considered association (it wasn’t registered in the Register of Associations; there was no data on
the founders; unknown head office and bodies of association etc.). Consequently, on account of the said formal deficiency, the
Constitutional Court established that “Nacionalni stroj” was a secret association, especially having in mind that the said
deficiency was a result of a conscious intent of this association®’.

e The withdrawal of financial and other forms of support by public bodies to political parties and other
organisations that use hate speech.

21. Please provide good practices in relation to the preceding topic.

Estonia / Estonie:

Withdrawal of financial and other forms of support by public bodies to political parties and other organisations that use hate
speech is not foreseen in Estonia.

l l France:

Bonne pratique en matiére de dissolution d’organisation faisant usage d’un discours de haine

1) Cadre légal

L’article 3 de la loi du 1er juillet 1901 prévoit que ‘“toute association fondée sur une cause ou en vue d’un objet illicite,
contraire aux lois, aux bonnes maeurs, ou qui aurait pour but de porter atteinte a l'intégrité du territoire national et a la forme
républicaine du Gouvernement est nulle et de non effet. ”.

Si le préfet estime qu’une association releve de ces dispositions, il doit, aprés avoir délivré le récépissé, saisir le tribunal de
grande instance dans le ressort duquel I'association a son siége social afin de faire constater la nullité de I'association ce qui
amenera le tribunal a prononcer la dissolution judiciaire de I'association. Cette dissolution peut également intervenir a la
requéte de tout intéressé (article 7 de la loi du 1er juillet 1901).

Par ailleurs, une association dont I'objet est licite mais provoque a la discrimination, a la haine ou a la violence raciste ou qui
propage des idées racistes peut faire I’objet d’'une dissolution administrative.

Conformément aux dispositions de I'article L. 212-1 du code de la sécurité intérieure, le président de la République peut, par
décret en conseil des ministres, prononcer la dissolution administrative des associations ou groupements de fait, dont les
agissements portent une atteinte grave a la sécurité et a 'ordre publics.

Sept cas de dissolution administrative sont prévus par cet article a I'encontre d’associations ou de groupements dont
notamment ceux « 6° ou qui soit provoquent a la discrimination, a la haine ou a la violence envers une personne ou un
groupe de personnes a raison de leur origine ou de leur appartenance ou de leur non-appartenance a une ethnie, une nation,
une race ou une religion déterminée, soit propagent des idées ou théories tendant a justifier ou encourager cette
discrimination, cette haine ou cette violence ».

Préalablement a la mise en ceuvre d’'une mesure de dissolution, 'administration doit respecter la procédure du contradictoire
prévue a l'article 24 de la loi n° 2000-321 du 12 avril 2000 modifiée relative aux droits des citoyens dans leurs relations avec

% Annex 3 - The Constitutional Court’s decision no. VIIU - 249/2009 from 12 June 2012
 Annex 4 - The Constitutional Court’s decision no. VIIU-171/2008 from 2 June 2011
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les administrations. Ainsi, 'administration doit :

- informer I'intéressé de la mesure qu’elle envisage de prendre dans un délai raisonnable et suffisant pour lui permettre
de préparer sa défense ;

- préciser que l'intéressé peut faire valoir ses observations a 'oral ou a I'écrit, par le biais d’un avocat ou non ;

- communiquer a l'intéressé les raisons ou les griefs qui motivent son intention.

La mesure ne peut étre adoptée par I'administration qu’apres avoir pris connaissance des observations écrites ou orales et
des moyens de défense de l'intéresseé.

Enfin, la motivation de cette décision doit mettre en évidence la dangerosité particulieére, pour I'ordre public et la sécurité
publique, des activités du groupement ou de I'association. Le Conseil d’Etat tient compte de considérations de fait et de droit
pour justifier le maintien d’'une décision de dissolution.

Le juge administratif est compétent pour examiner les recours dirigés contre les dissolutions administratives. La procédure
respecte le principe du contradictoire et les droits de la défense. Le juge administratif examine le caractere adapté,
nécessaire et proportionné de la mesure selon un examen. Le juge administratif peut également étre saisi par la voie du
référé dans le cadre d'une procédure d'urgence permettant au juge d'ordonner toutes mesures nécessaires a la sauvegarde
d'une liberté fondamentales en cas d'atteinte grave et manifestement illégale.

2) Applications récentes du cadre légal

Les dissolutions prononcées depuis les années 2000 ont visé des associations ou groupements de fait en raison de leurs
appels a la discrimination et de leurs propos et actions racistes. Il en va ainsi « d’Unité radicale » en 2002, « d’Elsass Korps »
en 2005, de « Tribu Ka » en 2006 et de « Jeunesse Kémi Séba » en 2009.

Plus récemment, en 2013, suite a I'agression d’'un étudiant par les membres d’'une association d’extréme droite, cing
procédures de dissolutions de groupements de fait et d’associations ont été mises en ceuvre a la demande du Premier
Ministre.

Ces données démontrent que la procédure de dissolution est utilisée de maniére exceptionnelle par les autorités
francaises, lorsqu’il est démontré que ces associations tiennent des propos relevant du discours de haine, afin de
trouver un juste équilibre entre la liberté d’association et d’expression, d’une part, et d’autre part, des
considérations tenant au droit d’autrui ou a I’ordre public.

Germany / Allemagne:

In Germany, political parties are entitled to public funding if they, according to the result of the most recent elections to the
European Parliament or to the Bundestag, received at least 0,5 % or, in an election to a Landtag, received 1 % of the valid
votes cast for party lists. Under the previous rules, this funding was available for any political party, including anti-democratic
ones, as long as they had not been prohibited by the Federal Constitutional Court.

In 2017, the German legislator has cancelled the public funding for political parties which have not been banned but are
nonetheless hostile towards democracy. For this purpose, the German Basic Law and some relevant federal acts have been
amended. Pursuant to the new Article 20 (3) of the Basic Law (https://www.gesetze-im-internet.de/gg/art 21.html — the
amended version is not yet available in English), political parties are excluded from receiving public funding if they aim at
abolishing the existing free democratic basic order. This applies irrespective of whether it appears possible for the party to
achieve this goal. An application to exclude a party from public funding can be filed by the Bundestag, the Bundesrat or the
Federal Government. The Federal Constitutional Court must decide on such an application. An exclusion from public funding
is limited to a period of six years but can be extended.

The new regulation has its origin in the abovementioned (see box no. 20) judgement of the Federal Constitutional Court of 17
January 2017 regarding the far right-wing National Democratic Party (NPD). While the Court rejected the application to ban
the NPD due to the fact that it did not consider the NPD to be a genuine threat to the democratic basic order, the Court
indicated that there were less restrictive means than a prohibition to react to parties which are hostile towards democracy. As
a consequence of this, the German constitutional legislator amended the constitution shortly after the judgement was handed
down.

e
-

Greece / Gréce:

In case if prosecution and pre-trial detention of either the leader or a number of a party’s members involved in a criminal
organization or a terrorist activity (articles 187 and 187A of the Penal Code), state funding is suspended, following a decision
by Parliament (article 23, Law 4203/2013).

e Self-regulation by public institutions (including elected bodies, political parties, etc.) as a means of
combating the use of hate speech, by:
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o encouraging the adoption of codes of conduct which provide for suspension and other
sanctions for breach of their provisions and ensuring their effective implementation;

o encouraging political parties to sign the Charter of European Political Parties for a non-
racist society;

o promoting the monitoring of misinformation, negative stereotyping and stigmatisation.

22. Please provide good practices in relation to the preceding topics.

Estonia / Estonie:

A good example of a NGO initiative relevant to this topic is the Network of Estonian Nonprofit Organisations’ ‘Valimiste
valvurid’ (Election Guardians), where representatives from several NGOs and different media, policy and other experts keep
an eye on whether politicians’ campaigns (actions, messages etc.) are in line with the ‘Hea valimistava’ (good practice
document for elections). The text consists of principles for politicians to follow, including transparent funding of campaigns,
not spreading hate speech and other topics related to moral and ethical questions. The experts are usually rather active and
bring out any shortcomings publicly. However, the document itself is not legally binding and qualifies rather as a code of
ethics to follow during election periods.

*kk

In 2016, a member of a parliamentary party was evicted from the party for giving speeches that contained racist elements.
The party issued a public statement explaining that racist statements are against the values the party supports and that the
party does not tolerate racism in any forms.

W —
)

Greece / Gréce:

The Hellenic Ministry of Justice, Transparency and Human Rights actively participates in the European Commission’s Sub-
Group on countering Hate Speech On Line and takes into consideration all new developments and initiatives in this field.
Furthermore, Presidential decree 77/2003 ratified the Code of Conduct on News and Other Journalistic and Political
Broadcasts, as it was drafted by the National Council for Radio and Television, which is an independent authority, as
specified by law (article 15 par.2 of the Constitution).

e |t should also be indicated that political figures must have a higher tolerance towards criticism and that
great care must be taken when limiting speech in political debates. However such figures are not expect
to tolerate discrimination based on gender, race, etc. which is prohibited by Article 14 ECHR.

23. Please provide good practices in relation to the preceding topic.

]
I Austria / Autriche:

When examining claims for compensation in respect of alleged insults relating to politicians under Sec. 6 of the Media Act
(see para 40 below), Austrian civil courts take into account, inter alia, whether and in how far the statement at issue
contributed to a debate of public concern, and the position and conduct of the politician concerned (see, for example, the
recent ECtHR decision of 2 May 2017 in the case of Haupt v. Austria. no. 55537/10).

Estonia / Estonie:
In October 2014, the Minister of Finance made insulting comments about the Minister of Education on account of his ethnic

origin. The comments were condemned and criticised at various levels in the Estonian institutions, including by the President
of Estonia. As a result, the Minister of Finance resigned.

I K I Republic of Moldova / République de Moldova:

On the occasion of the presidential elections in 2016, the Central Electoral Commission adopted a Regulation which
expressly forbade attempts on the person’s safety and goods, incitement to hate or discrimination, incitement to war,
interethnic hate or territorial separatism, harming the person’s dignity or reputation, public offense, verbal, written or non-
verbal expressions that do not comply with the general acceptable behaviour norms in political debates.

e Serbia / Serbie:

According to Article 8 of the Law on Public Information and Media, the elected, appointed, i.e., assigned holder of public
office shall be obliged to be subjected to the expression of critical opinions that pertain to the results of their performance, i.e.,
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the policy they implement, and the opinions that are in relation to performing their function — regardless of whether they feel
personally affected by the expression of these opinions.

- Domestic case-law

The Government encloses relevant case-law of domestic courts, namely judgment of the Supreme Court of Cassation®®
which indicates that public figures in practice are expected to be more tolerant to public criticism. Namely, by the same
judgement, domestic courts established that the plaintiff's reputation and honor were not violated by the headings in
newspaper (“Ambassador of USA cleaned while the director was modeling, Kirby in mud, Jovi¢i¢ in the jeep”, etc.). The
plaintiff was a director of the public owned company at the time. Domestic courts established that newspaper published the
truth and the description of the plaintiff (that he was acting like a model) on that matter was a value judgment of the journalist,
for which reasons there were no preconditions for damages to be awarded to the plaintiff, especially having in mind that he
was a public figure.

The Government also encloses a judgment of the Supreme Court of Cassation®® which shows that public figures are not
expected to endure insults in any case. Namely, in the instant case, the plaintiff was a lawyer which was awarded non-
pecuniary damages for insults that were contained in the article under headline “I am a victim of lawyers’ mafia”. The
published statement was issued by one of his clients which indicated that he/she has met many other people who were also
deceived by the plaintiff. Consequently, the plaintiff lost many of his clients. Domestic courts established that the said
statement was aimed to harm the plaintiff's personality and that he suffered as a consequence.

Il. SPECIFIC FOCUS AREA: FAKE NEWS (DISINFORMATION)

24, The rise of fake news is a contemporary issue concerning the freedom of expression. This section will
cover current international and regional initiatives that attempt to address this phenomenon and limit its harmful
effects.

25. Please provide additional good practices in relation to the preceding topic.
26. Some examples of such initiatives:

e The International Fact-Checking Network (IFCN)70 at Poynter which has developed a code of principles
for journalists to check facts and the CrossCheck project. 4

e In Germany, Facebook has collaborated is collaborating with the German NGO Correctiv;” in France,
the programme Poynter and the campaign On te manipule has been developed;73 in Russia,
amendments to the Law on Information, Information Technologies and Protection of Information were
adopted on 10 June 2016, whereby “news aggregators”, with more than 1 million users are required to
check the truthfulness of “publicly important” information before dissemination.”

[ ]
I Austria / Autriche:

The distribution of false or manipulating information is regarded as illegal only in exceptional cases, for example in case the
distribution of fake news is connected to general elections. According to Sec. 264 of the Penal Act, the public dissemination
of false information which is liable to keep persons entitled to vote from casting their vote or to influence the voting behaviour
is regarded as a criminal offence, if the dissemination takes place at a point in time when a counter statement cannot be
published in due course.

There is an ongoing discussion on the necessity of regulating the phenomenon of fake news in order to safeguard a
pluralistic discourse based on objective information and professional journalism as a condition for a democratic decision-
making. At the same time, however, the constitutionally enshrined right to freedom of expression must be warranted. Austria
is aware of the challenges and tensions associated with this topic and will continue to contribute to the ongoing dialogue on
the national and the European level.

% Annex 5 - Judgment of the Supreme Court of Cassation Rev 1958/2016 of 21 December 2016

® Annex 6 - Judgment of the Supreme Court of Cassation Rev 605/2017 of 6 April 2017

" https://www.poynter.org/channels/fact-checking

™ Fourth annual report of the Secretary General of the Council of Europe on the state of democracy, human rights and the rule of law in
Europe: Populism - How strong are Europe's checks and balances?, p.54.

"2 Further details available at: https://media.fb.com/2017/01/15/addressing-fake-news-in-germany/

"8 Further details available at: http://www.gouvernement.fr/on-te-manipule.

™ Fourth annual report of the Secretary General, pp.53-54.
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Estonia / Estonie:

During the local government elections in Estonia, in September/October 2017, the NGO Estonian Debating Society in
collaboration with online-news service Delfi and daily newspaper Eesti Paevaleht conducted a fact-checking initative
‘Faktikontroll’ (Fact Control), where the members of the NGO controlled several statements made by politicians during the
elections period. The aim of the project was to fight against wrong claims and fake ‘facts’. The articles with the results were
highly popular among readers.

l l France:

Bonnes pratiques relatives a la lutte contre les « Fake News »

Le phénoméne des « fake news » a pris une grande ampleur récemment, en raison de la multiplication des réseaux sociaux,
qui leur donne une caisse de résonnance inédite, et a la faveur des récentes échéances électorales dans plusieurs pays.

Il convient en la matiére de trouver un juste équilibre entre la liberté d’expression et la protection de I'ordre public et des
droits d’autrui — notamment le droit a la réputation, qui est particulierement en jeu ici.

La question est donc délicate en raison des répercussions et des graves conséquences de la large diffusion de fausses
informations, qui peuvent, en période d’élection, fausser le processus électoral.

La France a répondu a ce phénomene, dans le respect de ses engagements internationaux, par la mise en place de
campagnes de sensibilisation.

Dans un premier temps, il faut noter que dans certains cas les « fake news » peuvent constituer la premiere étape d’un
processus de radicalisation par une perte des repéres habituels, et est dés lors susceptible de relever dans les cas les plus
graves du droit pénal : l'article 27 alinéa 1% de la loi du 29 juillet 1881 sur la liberté de la presse dispose que « la publication,
la diffusion ou la reproduction, par quelque moyen que ce soit, de nouvelles fausses, de pieces fabriquées ou
mensongerement attribuées a des tiers lorsque, faite de mauvaise foi, elle aura troublé la paix publique ou aura été
susceptible de la troubler sera punie d’une amende de 45.000 euros d’amende ».

Cependant, la condamnation sur ce fondement est conditionnée a la preuve du trouble a I'ordre public, avéré ou susceptible
d’étre causé, et ne peut intervenir que dans les cas les plus graves et les plus manifestes.

Ainsi, il est apparu nécessaire de mieux lutter contre ce phénoméne des « fake news » par d’autres moyens, en particulier
I’éducation _a un _usage critique des réseaux sociaux, notamment par des actions concrétes d’information et de
sensibilisation auprés des jeunes dans les écoles primaires, les colléges, et les lycées.

Il est en ce sens important de noter le réle joué par plusieurs associations, comme Génération Numérique, Conspi Hunter,
France Fraternités, et prochainement E-enfance, soutenues par la DILCRAH (délégation interministérielle a la lutte contre le
racisme, I'antisémitisme et la haine anti LGBT).

La DILCRAH soutient également plusieurs associations telles que I'Observatoire du conspirationnisme, et I'association
What's the fake, qui produisent des films diffusés sur internet, et qui sont destinés a analyser et a déconstruire le discours
conspirationniste, et les fausses nouvelles ou « fake news ».

A titre d’exemple, dans une publication récente du 15 novembre 2015, I'association « What's the Fake » a mis en ligne un
clip vidéo dont le but était de faire connaitre les sources des « fake news » publiées sur twitter et facebook, en s’appuyant
sur une étude menée par des chercheurs de plusieurs universités sur ce sujet, qui démontrent que les théories du complot et
les fake news provenaient majoritairement des mémes sources ( http ://what-the-fake.com/2017/11/15/reddit-4chan-forums-
fake-news/). L’association permet ainsi de faire connaitre au grand public les travaux sur ce domaine et de le sensibiliser a la
recherche de I'origine de ces informations, afin d’éviter toute manipulation.

Ainsi, la France soutient pleinement les associations et les initiatives dont le but est de sensibiliser au danger des
« Fake News » et du conspirationnisme en invitant a analyser, déconstruire le discours propagé sur les réseaux
sociaux, plutét que d’adopter une politique d’interdiction systématique qui serait contraire a I’article 10 de la
Convention.

I K l Republic of Moldova / République de Moldova:

Since November 2015, the Independent Press Association in partnership with the Independent Journalism Center and the
Association of Independent Tele-journalists in Republic of Moldova is conducting the media campaign against false and

" Les travaux de déconstruction et d’analyse de ces associations sont a retrouver sur les sites suivants :
- http://what-the-fake.com/ , s’agissant de What The fake et http://www.conspiracywatch.info/ s’agissant de I'Observatoire du
Conspirationnisme.
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biased information “Stop Fals!”. The goal of the campaign is to diminish the effects and the impact resulted from
propagandistic and manipulative information that distorts the reality, being spread out through various communication means
by mass-media institutions and other politically-controlled structures, and to build Moldovan citizens’ capacities to critically
analyse the received information.

The Independent Press Association also launched the application StopFals for mobile phones, through which the users may
report information they find as being false or distorted and IPA shall check their veracity.

o Serbia / Serbie

According to Article 9 of the Law on Public Information and Media, prior to publishing the information about an occurrence, an
event or a person, both the editor and the journalist shall check its origin, authenticity and completeness with due diligence
appropriate for the circumstances. Also, both the editor and the journalist shall convey the accepted information, ideas and
opinions authentically and fully, and if the information is taken from another medium, they shall credit that medium.

According to Journalists’ Code of Ethics heading IV paragraph 6, media are obliged, without postponement to publish correct
and complete information, even though they unintentionally published information which later proved to be false accusation,
rumor, insult or defamation. Provisions of heading V paragraph 2 stipulate that journalist must not blindly trust sources of
information, but must keep in mind that information sources often have their own interests or interests of the social groups to
whom they belong, and that they adjust their statements to such interests. Also, readers/viewers/listeners must be notified
regarding direct benefits that the source can achieve from publishing said information (paragraph 2). Keeping secret of the
facts that might significantly affect the public perception of an event is equal to their deliberate distortion or lying (paragraph
3). In addition, if the sources of information are spokespersons of political parties, individuals and companies, this information
must be indicated because of the possibility of their direct or indirect impact on objectivity of reporting (also paragraph 3).

H
I B sweden / Suéde:

In Sweden, the national agency The Media Council is tasked with providing education and training in media and information
literacy for children and young people. Since 2017, media and information literacy is also part of the Swedish curricula.

The Library Act establishes the overarching aim of the public library system: The libraries in the public library system shall
promote the development of a democratic society by contributing to the transfer of knowledge and the free formation of
opinions.

Public libraries shall, according to the Library Act, attempt to increase knowledge about how information technology can be
used for the attainment of knowledge, learning, and participation in cultural life. This provision is directed at the ability to use
digital technology in order to obtain and evaluate information. In particular, the government bill stresses the fact that although
many people today have great knowledge of how to use information technology, this is not true for all groups. It is also noted
that even technologically proficient people may lack crucial insight regarding how to relate to digital information sources and
how information can be problematised, evaluated, and critically examined.

In the budget bill for 2018, the government proposes that the National Library be commissioned to increase digital skills in
Sweden. The National Library, together with the regional library activities, will coordinate an education of the country's public
libraries to increased digital competence.

27. Relevant work of the CDMSI may also be referenced.
V. HATE SPEECH

28. There are a number of issues related to hate speech and incitement to violence that should be
explored such as:

e The challenge of defining “hate speech”.
[There are a number of international and regional instruments that include a definition of hate
speech:

- At the Council of Europe level, the Committee of Ministers’ Recommendation No. R (97)20
includes a definition of hate speech. Note the ongoing preparation of the Committee of Ministers’
reply to Parliamentary Assembly Recommendation 2098(2017) on “Ending cyberdiscrimination
and online hate”; see also the references contained in the Council of Europe Manual on hate
speech (2009).

- At the EU level, there is the 2008 Council Framework Decision on combating certain forms and
expressions of racism and xenophobia by means of criminal law, of unlawful hate speech.

- At the international level, guidance seems also to be emerging through the Office of the United
Nations High Commissioner for Human Rights (OHCHR)'s Rabat Plan of Action. Additional

34



https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_MfkBnqIMamaJ

United Nations instruments and works are to be taken into account see: ICCPR Article 20 and
Human Rights Council General Comment No. 11.]

[relevant work of ECRI will also be referenced].

29. Please provide good practices in particular with regard to the definition of hate speech in the
national context.

]
I Austria / Autriche:

For certain cases of hate speech, the freedom of expression is limited by law in order to protect weighty interests of society.
For example, legal prohibitions of the incitement to terroristic acts or the approval of such acts, vilification of religion, or the
denial of holocaust are in place. In 2016 the criminal offence of incitement to violence against certain groups (“Verhetzung”)
was revised and the criminal liability for “hate crimes” extended. Regard is also taken of the phenomenon of “cyber-mobbing”
which constitutes a criminal offence since 2016.

With regard to contents presented by audio-visual media services, the Federal Act on Audio-visual Media Services (Audio-
visual Media Services Act — AMD-G), Federal Law Gazette | No. 84/2001 as amended by Federal Law Gazette | No.
86/2015, constitutes the obligation to respect the human dignity and fundamental rights of others. Audio-visual media
services shall not incite others to hatred on grounds of race, sex, religion, disability and nationality (Sec. 30). Moreover, all
programmes of the ORF must respect the human dignity and fundamental rights of others with regard to presentation and
content and must not incite others to hatred on grounds of race, sex, age, disability, religion and nationality (Sec. 10 ORF-
Act).

Anyhow, also when applying these laws the right to freedom of expression has to be respected. Caricatures, satire or polemic
or harsh critique must not be prohibited. Thus, the permissibility of infringements is scrutinised in every single case in order to
avoid a criminalisation of free expression and at the same time counteract attacks on human dignity.

Estonia / Estonie:

Hate speech has not been defined at the national level. The Penal Code includes the offence of incitement of hatred (§ 151 of
the Penal Code that covers the most serious incidents of hate speech).

l l France:

La notion de discours de haine n’existe pas en tant que telle dans le droit national, méme si le concept est connu des
juridictions et des institutions nationales, par référence aux travaux du Conseil de I'Europe et des Nations Unies.

Cependant, les différentes composantes du discours de haine se retrouvent dans la législation pénale frangaise,
principalement dans la loi du 29 juillet 1881, dans l'article 6 de la loi sur la confiance dans I'’économie numérique du 21 juin
2004 (voir §17 ci-dessus) et subsidiairement dans le code pénal.

Sont ainsi réprimés, notamment, la provocation publique a un crime ou a un délit suivi de sa commission ou de sa tentative,
I'apologie des crimes d’atteinte volontaire a la vie ou de crime contre I’humanité, ainsi que la provocation publique ou non
publique a la haine, la violence ou a la discrimination, 'injure et la diffamation publique ou non publique a raison de l'origine
de la victime, de sa religion, de son sexe, de son orientation sexuelle ou identité de genre, de son handicap.

Ces dispositions législatives sont détaillées et explicitées sous le §32 ci-dessous.

Germany / Allemagne:

Germany has transposed the 2008 EU Council Framework Decision and the Additional Protocol to the Cybercrime
Convention of 28 January 2003 into domestic law. The respective Federal Act has entered into force on 22 March 2011 (see
Federal Law Gazette 2011 |, page 418).

Even though the German criminal law does not provide a general definition of hate speech, it does fulfil the requirements of
the Council Framework Decision and the Additional Protocol by a set of rules. Hate speech and incitement to violence are
punishable under the following sections of the German Criminal Code : section 130 (Incitement to hatred), section 140
(Rewarding and approving of offences), section 126 (Breach of the public peace by threatening to commit offences), section
185 (Insult) and section 189 (Violating the memory of the dead).

In addition to this, since 2015 the German Criminal Code expressly includes “racist, xenophobic, or other motives evidencing
contempt for humanity” in the catalogue of circumstances to be considering during sentencing (section 46 (2), second
sentence, of the Criminal Code, amended by Act of 12 June 2015, which took effect on 1 August 2015). These motives are
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generally to be considered as aggravating circumstances.
An unofficial English translation of the German Criminal Code, last updated in October 2013, can be found at:
https://www.gesetze-im-internet.de/englisch_stgb.

- P
Y —
Greece/ Grece:

With a view to strengthening the country’s criminal anti-racism legislation and adjusting the relevant legislative framework
with EU Council Framework Decision 2008/913/JHA, Law 927/1979 was amended by Law 4285/2014. According to the latter,
acts, such as: a) public incitement to acts or activities, which may result to discrimination, hatred or violence against
individuals or groups of individuals defined by reference to race, colour, religion, descent, national or ethnic origin, sexual
orientation, gender identity, in a manner which endangers public order or threatens life, liberty or physical integrity of the
abovementioned persons, b) the establishment of or participation in an organization or union of persons of any kind
systematically pursuing the commission of the abovementioned acts, and c) the act of publicly condoning, trivializing or
maliciously denying the commission or seriousness of crimes of genocide, war crimes, crimes against humanity, the
Holocaust and Nazi crimes, recognized by decisions of international courts or the Hellenic Parliament, under the
circumstances prescribed by this Law, are punishable.

I o I Republic of Moldova:

The Law on freedom of expression defines the hate speech as being any form of expression that causes, propagates,
promotes or justifies racial hatred, xenophobia, anti-Semitism or other forms of hatred based on intolerance.

ow Serbia / Serbie:
- Constitutional provisions

Firstly, we indicate that the Constitution provides for general prohibition of hatred in article 49 which sets forth the following:
»+Any inciting of racial, ethnic, religious or other inequality or hatred shall be prohibited and punishable®.

Additionally, it should be noted that various provisions of the Constitution provide that certain rights and freedoms can be
restricted by law in order to prevent racial, ethnic or religious hatred (e.g. freedom of thought, conscience and religion —
Article 43, freedom of the media — Article 50, freedom of association — Article 55).

- Media laws

The Article 75 of the Law on Public Information and Media sets forth that ideas, opinions or information published in the
media shall not incite discrimination, hate or violence against an individual or a group of individuals on grounds of their race,
religion, nationality, sex, or their sexual orientation or other personal inclination, notwithstanding whether a criminal offence
has been committed by such publication. The Article 76 of the Law prescribes that no breach of prohibition of hate speech
shall be invoked if the information referred to in Article 75 hereof is a part of a journalistic text that has been published:
without the intent to incite discrimination, hate or violence against an individual or a group of individuals referred to in Article
75 hereof, especially if such information is a part of an objective journalistic report; with the intent to provide a critical view of
the discrimination, hate or violence against an individual or a group of individuals referred to in Article 75 hereof, or of
occurrences that constitute or might constitute incitement of such behaviour.

According to Article 51 of the Law on Electronic Media ("Official Gazette of the Republic of Serbia", nos. 83/14 and 6/16 —
other law), the Regulator76 shall ensure that the program content of the media service provider does not contain information
which overtly or covertly encourages discrimination, hatred or violence based on race, colour, ancestry, citizenship, national
origin, language, religion or political beliefs, sex, gender identity, sexual orientation, economic status, birth, genetic
characteristics, health status, disability, marital and family status, criminal record, age, looks, membership in political, trade
union and other organizations, and other actual or presumed personal characteristics. Regarding operative powers necessary
to obtain the above proclaimed standards, the Regulator is authorized to initiate criminal or misdemeanor procedure or to
impose other measures according to this law (Article 26). Other measures include a remonstrance, warning, temporary ban
on publication of the program content or revoking of license (Article 28).

- Criminal legislation

We also note that Criminal Code ("Official Gazette of the Republic of Serbia", nos. 85/05, 88/05, 107/05, 72/09, 111/09,
121/12, 104/13, 108/14 and 94/16) contains two following criminal offences related to subject matter of hate speech:
Instigating national, racial and religious hatred and intolerance and Racial and other discrimination.

According to Article 317 paragraph 1 of the Criminal Code whoever instigates or exacerbates national, racial or religious
hatred or intolerance among the peoples and ethnic communities living in Serbia, shall be punished by imprisonment of six
months to five years. Paragraph 2 sets forth that if the offence specified in paragraph 1 of this Article is committed by

™ Regulatory body for electronic media is an independent organization with delegated public powers (Article 5 of the Law on Electronic
Media)
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coercion, maltreatment, compromising security, exposure to derision of national, ethnic or religious symbols, damage to other
persons, goods, desecration of monuments, memorials or graves, the offender shall be punished by imprisonment of one to
eight years. Paragraph 3 prescribes that whoever commits the offence specified in paragraphs 1 and 2 of this Article by
abuse of position or authority, or if these offences result in riots, violence or other grave consequences to co-existence of
people, national minorities or ethnic groups living in Serbia, shall be punished for the offence specified in paragraph 1 of this
Article by imprisonment of one to eight years, and for the offence specified in paragraph 2 of this Article by imprisonment of
two to ten years. Therefore, it is to be noted that the subject criminal offence could be performed as a basic offence or in two
aggravated ways which stipulate stricter punishments.

Further on, Article 387 of the Criminal Code stipulates that whoever disseminates/propagates or otherwise makes publicly
available texts, images, or any other representation of ideas or theories that support or incite hatred, discrimination, or
violence against any person or a group based on their race, skin colour, religious affiliation, nationality, ethnic origin, or some
other personal characteristic shall be punished with imprisonment of three months to three years.

- Autonomous regulations

Provisions of the Law on the Prevention of Inappropriate Behaviour at Sports Events (“Official Gazette of the Republic of
Serbia“, nos. 67/03, 102/05, 90/07, 72/09, 111/09 and 104/13) have been consistently implemented in order to prevent
hooliganism and all types of assaults with elements of discrimination. In cooperation with other state bodies and sports
organisations, activities of prevention of all forms of violence at sports events have being undertaken, particularly in terms of
violence that can be related to national, racial or religious hatred and bigotry.

The Statute of the Footbal Association of Serbia of 27 August 2017 provides in Article 4 that discrimination of any kind,
including hate speech against a country, a person or a group of people on basis of ethnicity, race, sex, language, political
opinion or any other basis is strictly forbidden and punishable by disciplinary measure.

The Journalists Code of Ethics from 2006 (suplemented in 2013) prescribes in heading IV paragraph 1 that all journalists
must opose to hate speech and any kind of violence. Like mentioned ander the paragraph 15, the Code also prescribes that
journalists’ profession is incompatible with any kind of stereotypes. In addition, colloquial, abusive and imprecise reffering to a
group is forbidden. It is also stipulated that information about criminal offences, nationality, race, religious belief, ideology
and political affiliation, sexual orientation, social and marital status could only be mentioned in reports if those characteristics
are in direct relation with kind and nature of committed criminal offence.

¢ The implementation of international and regional standards by way of:

o Ratification of treaties/withdrawal of reservations
o Training on the relevant international instruments

30. Please provide good practices in relation to the implementation of international and regional
standards.

31. Concerning the phenomenon of online hate speech: note the Cybercrime Convention and its Additional
Protocol concerning the criminalisation of a racist or xenophobic nature committed through computer systems of
28 January 2003.

[ ]
I Austria / Autriche:

Austria ratified the Cybercrime Convention in 2012.

Estonia / Estonie:
Estonia has ratified CETS 185 on 12 May 2003; CETS 189 was signed on 28 January 2003.

Please also see information under par. 17 concerning the work of the web-constables.

Germany / Allemagne:
Germany has ratified the Additional Protocol to the Cybercrime Convention concerning the criminalisation of a racist or
xenophobic nature committed through computer systems of 28 January 2003 on 10 June 2011.
I o I Republic of Moldova / République de Moldova:

The Republic of Moldova signed the Cybercrime Convention on 23 November 2001 and ratified it on 2 February 2009.
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The General Prosecution Office issued an Action Plan on preventing and combating cybercrimes. This document has been
approved by 12 public institutions that are responsible for its enforcement. Its objectives include the accession to the
Additional Protocol to the Cybercrime Convention, issuing the draft Conception on cyber security in the Republic of Moldova
in order to create the State Information Protection System.

The Action Plan also provides the establishment of the National Cyber Security Committee and the creation of a database for
the responsible authorities that would include the threats, vulnerabilities and incidents related to cyber security, the
techniques and technologies used for attacks as well as good practices for protecting the cyber infrastructure. Moreover,
agreements and conventions shall be closed between public authorities and private operators, especially Internet providers,
on the procedure of blocking and closing illegal websites.

e The development of integrated policy as concerns:

o The use of national action plans, whether on hate speech in particular, or in a broader
focus/context (in addition to enacting legislation, national action plans to combat
racism and discrimination should focus on combating hate speech.)

o The enacting of legislation (note the importance of such features such as: clear and

precise definitions; regular periods for review and update; specification of bias

categories e.g. discrimination by ethnicity, religion, sexual orientation; relevant or
specialised to various sectors; e.g. employment, media, education, welfare, sports;
criminal law provisions)

Law enforcement

Data, monitoring, and research

The education sector

Dialogue with internet actors, civil society and other relevant actors

o O O O

32. Please provide good practices on the preceding points (such as programmes and policies,
including social integration policies, etc.).

[ ]
I Austria / Autriche:

See para. 29 above for general legislation and enforcement.

1. In the field of monitoring and research, the EU-project Research — Report — Remove: Countering Cyber Hate
Phenomena (2016-2017), developed by the International Network Against Cyber Hate (INACH), co-funded inter alia by the
EU, the Austrian Federal Chancellery and the Austrian Ministry for Europe, Integration and Foreign Affairs, aims to provide
a solid basis to draw sound conclusions on the concept of cyber hate. The project aims at:

- gathering systematic knowledge about the phenomenon, its origins and sources, as well as forms and
influences through comparative research

- developing standards to document and analyse cyber hate and to improve takedown procedures by
establishing guidelines for Internet Service Providers (ISPs) and social network sites and by providing support
and advice to the political, legal and educational communities

- establishing a central contact point will help to develop a sustainable and effective cross-border online
complaint mechanism available worldwide to all users from their home or mobile device

- monitoring activities that shall help developing an early warning system by continuously observing and
analysing hateful content on the internet.

The project partners will particularly focus on the monitoring of antisemitism, hate against Roma and Sinti, hate against
Muslims and homophobia.

2. As regards the education sector, freedom of expression is taken into account in human rights education, which is a
key aspect of political education in the Austrian education system. In that context, aspects such as the justification and
necessity of restrictions of freedom of expression for the purpose of protecting the fundamental rights of others, as well as
issues of radicalisation, stigmatisation and discrimination are addressed.

Measures aim at strengthening the power of judgement and reflection.

Human rights education forms an integral part of citizenship education, which is an educational principle that has been in
force since 1978 and provides for civic and human rights education at all school levels and in all school types. Human rights
are dealt with in numerous ways, ranging from education in history and political science to children’s rights. The Austrian
Centre for Citizenship Education in Schools (polis) is an educational service institution operating under the Ministry of
Education, which offers training courses for teachers, teaching material and textbooks developed in close cooperation with
national and international organisations (e.g. ETC Graz, AMNESTY ACADEMY, Council of Europe, Anti-Defamation
League etc.). The programmes primarily aim at linking universal human rights with everyday experience, focusing on the
importance of these rights in practice. The Austrian Centrefor Citizenship Education in Schools (polis) provides inter alia
several educational materials relating to freedom of expression, its limitations and political participation and democracy (all
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available online at http://politik-lernen.at, some also in print version).

The “Political Education Action Days” (Aktionstage Politische Bildung) by the Federal Ministry of Education and the Austrian
Centrefor Citizenship Education in Schools (polis) are an annual series of events throughout Austria, including workshops,
exhibitions, lectures, movies, projects, radio programmes, online-articles et cetera debating issues of political education. In
the course of the Political Education Action Days 2017 (23 April to 9 May), the aspect of freedom of expression was
reflected under the head of the World Press Freedom Day (3 May;
http://www.politik-lernen.at/dl/IkNmJMJKomIKMJgx4KJK/pa 2 17 Methoden.pdf).

The Political Education Action Days 2018 will focus on human rights education.

Several projects for the prevention of radicalisation, racism, migration, violence and marginalisation are mentioned in the
ECRI — Report Austria, October 2015 (Appendix Government’s viewpoint, 59-60). Moreover, the following projects are
worth mentioning:

- In 2015/16, about 500 workshops on democracy, de-radicalisation, antidiscrimination and racism were offered
to all types of schools and grades. In 2017/18, under the heading “Against radicalisation and marginalisation:
strengthening democratic culture and digital courage”, phenomenons such as online hate speech shall be
addressed and counter-strategies shall be developed. Civil courage and solidary actions as well as political
and social participation shall be covered. The workshops will be run by experts and associations from different
fields (e.g. Demokratiezentrum Wien, Friedensbiiro Salzburg, Caritas Vorarlberg, Osterr. Liga flr
Menschenrechte, erinnern.at) and organised by the Austrian Centrefor Citizenship Education in Schools
(polis) (http://www.politik-lernen.at/site/praxis/workshopreihe2017).

- In 2016, several materials on human rights concerning prevention of violence and digital competence,
addressing hate speech, were prepared (for use in school and extracurricular). Moreover, a handbook on work
in schools from 2014, elaborated in the course of the Council of Europe’s initiative “Movement against Hate
speech”, was translated into German.

- The guideline “Aktiv gegen Hasspostings” by the “Safer Internet” initiative was supported by the Federal
Ministry of Education and actively communicated to schools
(https://www.saferinternet.at/uploads/tx_simaterials/Aktiv_gegen Hasspostings Leitfaden 01.pd)

- Since 2008, the Federal Ministry of Education has, in the framework of the national strategy on prevention of
violence at Austrian schools, continuously worked on providing specific and effective assistance for the
prevention of and intervention in cases of violence. The message is “zero tolerance for violence” in every
respect, be it physical, verbal or psychosocial violence in school and in society
(http://www.schulpsychologie.at/gewaltpraevention).

Milestone 2017 was the network meeting “Prevention and Intervention in cases of (cyber)mobbing” on 20 and 21 November
2017. The importance of a comprehensive school strategy for the physical and psychological well-being and approval of the
“CHARTA - establishing a violence-free school culture”. The following principles were be focused on:

- Implementation of zero tolerance for violence!

- Appreciation of diversity!

- Designation and rejection of discrimination!

- Strengthening self-, social and systemic competence of teachers!
- Living participation!

The results of the network meeting will be published on the website of school psychology and forwarded to the schools.

I I Belgium / Belgique:

Bonne pratique : La circulaire COL 13/2013 commune au Ministre de la Justice, Ministre de lintérieur et College des
procureurs généraux vise a l'uniformisation des politiques en matiere de recherches et de poursuites relatives aux
discriminations et délits de haine (en ce compris les discriminations fondées sur le sexe) et accorde une attention
particuliere a la cyberhate.

En Belgique, une circulaire a pour objectif d’uniformiser les politiques de recherche et de poursuite du chef des infractions
aux lois et décrets « anti-discrimination », « genre » et « antiracisme », en ce compris le phénoméne de négationnisme qui
traitent notamment du discours de haine. A cette fin, elle prévoit un cadre et des criteres uniformes permettant un
développement homogene de cette politique sur le terrain. Dans ce cadre, une attention particuliere est portée a la
recherche des infractions commises par le biais d’internet (cyberhate) et des collaborations spécifiques sont prévues a
cet effet. L’approche se veut intégrale : en pratique, le magistrat coordinateur réunit chaque année les magistrats de
référence en vue d’évaluer I'application de la circulaire et de procéder a des ajustements ou au développement
d’'instruments en vue de sa mise en ceuvre. En paralléle, des formations sont proposées aux magistrats. Un intérét
particulier a été porté a la formation et la mise a jour des connaissances des magistrats en matiere de cyberhate ces
derniéres années : ainsi, depuis 2016, la formation des stagiaires judiciaires integre cette matiére. Par ailleurs, une
formation approfondie a été proposée aux magistrats sur cette matiére en 2015 et 2017. En février 2017, les magistrats de
référence « discriminations » se sont vu également proposer une aprés-midi de réflexion sur cette thématique. Une
formation spécifique a la COL 13/2013 est également organisée a destination des policiers. La question des discours de
haine y est abordée ainsi que I'’équilibre a trouver entre humour sur le lieu de travail — comportement harcelant et liberté
d’expression.
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Estonia / Estonie:

Please see information under par. 17 above concerning the project "Safer Internet Centre".

l l France:

Dans un souci de lutter contre les discours de haine, qui viennent troubler I'ordre public, le vivre-ensemble et les droits
d’autrui, la France s’est dotée d’un systéeme complet d’infractions pénales venant réprimer les discours de haine, dont elle a
amélioré I'efficacité par la loi du 27 janvier 2017.

Par ailleurs, elle a mis en place un systéme permettant une application efficace de ces régles aux infractions commises sur
internet.

Bonne pratique relative a la législation frangaise venant réprimer les discours de haine
| - Panorama de la législation relative au discours de haine

Ainsi qu’il a été rappelé au §29 ci-dessus, la loi frangaise réprime le discours de haine dans chacune des formes qu’il peut
prendre.

A la suite de la loi du 27 janvier 2017 sur I'égalité et la citoyenneté, qui a renforcé les peines prévues pour certaines
infractions (voir ci-dessus), sont ainsi réprimés :

- la provocation publique a un crime ou a un délit suivie de la commission de linfraction provoquée et la provocation
publique a un crime suivie d’'une tentative (article 23 de la loi du 29 juillet 1881). Considéré comme complice de l'infraction
principale réalisée, I'auteur de la provocation encourt les mémes peines que ce dernier.

- la provocation publique, non suivie d’effet, 8 commettre les infractions de atteintes volontaires a la vie, d’'atteintes
volontaires a lintégrité de la personne, d’agressions sexuelles, de vols, d’extorsions, de destructions, dégradations
volontaires dangereuses pour les personnes, et de crimes ou délits portant atteinte aux intéréts fondamentaux de la nation,
infraction punie d’une peine de 5 ans d’emprisonnement et 45.000 euros d’amende (article 24 alinéas 1 a 3 de la loi du 29
juillet 1881)

- l'apologie publique des crimes d'atteintes volontaires a la vie, d’'atteintes volontaires a lintégrité de la personne,
d’agressions sexuelles, des crimes de guerre, des crimes contre I'humanité et des crimes de collaboration avec I'ennemi,
infraction punie d’'une peine de 5 ans d’emprisonnement et 45.000 euros d’amende (article 24 alinéa 5 de la loi du 29 juillet
1881)

- la provocation publique a la discrimination, & la haine ou a la violence a I'égard d'une personne ou d'un groupe de
personnes a raison de leur origine ou de leur appartenance ou de leur non-appartenance a une ethnie, une nation, une
race ou une religion déterminée, punie d’'une peine de an d’emprisonnement et 45.000 euros d’amende (article 24 alinéa 7
de la loi du 29 juillet 1881)

- la provocation publique a la haine ou a la violence ou aux discriminations prévues aux articles 225-2 et 432-7 du Code
pénal, a I'égard d'une personne ou d'un groupe de personnes a raison de leur sexe, de leur orientation sexuelle, de leur
identité de genre ou de leur handicap, punie d’une peine de an d’emprisonnement et 45.000 euros d’amende (article 24
alinéa 8 de la loi du 29 juillet 1881)

- la diffamation publique a raison de leur appartenance ou de leur non-appartenance, réelle ou supposée, a une ethnie, une
nation, une race ou une religion déterminée, de leur sexe, de leur orientation sexuelle, de leur identité de genre ou de leur
handicap, infraction punie d’une peine de un an d’emprisonnement et 45.000 euros d’amende (article 32 de la loi du 29
juillet 1881)

- I'injure publique a raison de leur appartenance ou de leur non-appartenance, réelle ou supposée, a une ethnie, une
nation, une race ou une religion déterminée, de leur sexe, de leur orientation sexuelle ou identité de genre ou de leur
handicap, infraction punie d’une peine de un an d’emprisonnement et 45.000 euros d’amende (article 33 sa rédaction issue
de la loi du 27 janvier 2017 relative a I'égalité et a la citoyenneté de la loi du 29 juillet 1881)

- L’injure et la diffamation non publique commises envers une personne ou un groupe de personne a raison de leur origine
ou de leur appartenance ou de leur non appartenance, vraie ou supposée, a une ethnie, une nation, une prétendue race ou
une religion déterminée, de leur sexe, de leur orientation sexuelle ou identité de genre, de leur handicap, , prévus par les
articles R625-8 et R625-8-1 du Code pénal, qui sont depuis la loi du 27 janvier 2017 et le décret du 3 ao(t 2017 des
contraventions de 5° classe punies d’une peine de 1500 euros d’'amende.

-La provocation non publique a la discrimination, a la haine ou a la violence a I'égard d’'une personne ou d’un groupe de
personnes a raison de leur origine ou de leur appartenance ou de leur non-appartenance, vraie ou supposée a une ethnie,
une nation, une prétendue race, une religion, ou en raison de leur sexe, de leur orientation sexuelle ou identité de genre, ou
de leur handicap, contravention de 5° classe prévue par I'article R625-7 du Code pénal.
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Il - Amélioration récente de la répression du discours de haine

Pour améliorer la lutte contre le discours de haine, les pouvoirs publics ont mis en place une série de mesures de
nature a favoriser la répression des infractions mentionnées au I°.

En effet, ainsi qu’il a été rappelé ci-dessus, la majorité des infractions venant sanctionner le discours de haine sont des
infractions de presse, qui répondaient donc au régime particulier qui leur est attaché : une prescription courte de 3 mois,
une limitation des actes permettant d’interrompre la prescription, une limitation de la possibilité de requalification par le
juge, dans un souci de protection de la liberté d’expression.

Cependant, la nécessité de traiter differemment les infractions portant sur les discours de haine a fait jour, et la loi du 9
mars 2004 avait déja introduit une prescription d’'un an s’agissant des faits de diffamation publique et d’injure publique
raciales ou discriminatoires.

Récemment, la loi du 27 janvier 2017 relative a I’égalité et a la citoyenneté, ainsi que le décret du 3 aoit 2017, ont
considérablement renforcé le régime juridique des infractions relatives au discours de haine.

1. Modifications du régime juridique des infractions relatives au discours de haine

La loi du 27 janvier 2017 relative a I'égalité et la citoyenneté, ainsi que le décret du 3 aolt 2017, ont modifié le régime
juridique des infractions relatives au discours de haine :

- lls ont renforcé les peines encourues pour les infractions de diffamation et injure non publiques racistes ou
discriminatoires, qui constituent maintenant, comme la provocation non publique a la haine, a la violence ou a
la discrimination, des contraventions de 5° classe.

- lls ont élargi le délai de prescription de ces infractions, qui passe de 3 mois a 1 an, afin de les aligner sur celui
de la diffamation ou de l'injure publiques a caractére racial ou discriminatoire (articles 65-3 et 65-4 de la loi du
29 juillet 1881). Elle leve également les limitations qui existaient sur les actes interruptifs de prescription.

- lls ont créé un cas de discrimination, portant cette fois-ci sur I'identité de genre de la victime, afin de lutter
contre la transphobie

- lls ont permis, enfin, au juge de procéder a des requalifications entre les infractions de diffamation a caractére
raciste, d’'injure a caractére raciste et de provocation a la haine raciale, et instaure le méme dispositif en
matiere d’homophobie et de sexisme

2. Création d’'une sanction adaptée afin de prévenir la récidive

Afin de permettre une plus grande prise de conscience par les auteurs des discours de haine, les pouvoirs publics
ont également favorisé la diversification des réponses judiciaires, le renforcement de la pédagogie de la sanction,
ainsi que la publicité donnée aux réponses judiciaires.

La loi du 27 janvier 2017 et le décret du 3 ao(t 2017 ont également permis de prononcer ce stage de citoyenneté
- comme peine alternative a I'emprisonnement, s’agissant des délits de provocation publique a la
discrimination et a la haine, de diffamation et d’injure publics en raison de la religion, de I'appartenance a une
prétendue race ou nation, du sexe, de l'identité de genre ou du handicap
- comme peine complémentaire s’agissant des contraventions de provocation non publique a la haine, la
violence et la discrimination, et de diffamation et d’injure non publics a raison de la religion, de I'appartenance
a une prétendue race ou nation, du sexe, de l'identité de genre ou du handicap.

Dans ce cadre, les institutions mémorielles telles que le Mémorial de la Shoah ou le Camp des Milles ont développé
des programmes de sensibilisation et de déconstruction des discours de haine s’adressant aux personnes
condamnés ou faisant I'objet d’une alternative aux poursuites pour des infractions en relation avec le discours de
haine.

lll. Signalement des infractions au parquet : réle de la DILCRAH.

Il convient de souligner le réle particulier joué en la matiére par la DILCRAH. Celle-ci a en effet dénoncé a de nombreuses
reprises les dévoiements de certaines paroles publiques, émanant notamment d'un parlementaire de la Vendée, en mai
2015, a propos de I'inhumation de Jean Zay au Panthéon, d'un élu de I'Oise, a propos des gens du voyage, en juillet 2015,
ou encore d'un maire de la Loire, en juin 2016, a propos d'un affichage public stigmatisant les personnes effectuant le
ramadan.

La DILCRAH a par ailleurs signalé systématiquement aux parquets les propos tenus par des élus qui lui paraissaient
pouvoir faire I'objet de poursuites, ainsi au parquet de Béziers au mois d'octobre 2016 au sujet de la campagne d'affichage
a lI'encontre des migrants décidé par le maire de la commune, au parquet de Saint-Etienne au mois de juin 2017 au sujet
de l'interdiction édictée par le maire de Lorette du port du voile dans des lieux publics, ou encore au parquet de Grenoble
au mois de mars 2017 concernant un conseiller municipal de la commune de Fontaine pour ses propos dégradants a
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I'encontre des Roms.

Bonnes pratiques frangaises en matiére de répression du discours de haine et de mécanismes de responsabilité des
intermédiaires de I'internet

Les réseaux sociaux, et plus largement les médias de l'internet ont connu depuis plusieurs années une recrudescence
importante des contenus de haine, de nature notamment raciste, antisémite, et anti-Lgbt. Pouvoir apporter une réponse
rapide et efficace a des publications incitant a la haine ou a la discrimination est donc un enjeu particuliérement actuel.
Pour cette raison, la France s’est dotée d’un certain nombre d’outils.

| - La responsabilité des éditeurs et prestataires techniques, issue de la loi du 21 juin 2004 et de ses modifications
ultérieures.

Les mécanismes de responsabilité pénale et civile des éditeurs de contenu, des hébergeurs et fournisseurs d’acceés a fait
I'objet d’'une analyse particuliére sous le §17 : la responsabilité de I'hébergeur (par exemple Youtube) peut étre engagée
pour ne pas avoir retiré un contenu illicite qui lui a préalablement été signalé.

Or, de par leur nature, les discours de haine entrent automatiquement dans la catégorie des « contenus illicites » définis
par l'article 6 de la loi sur la confiance dans I'’économie numérique du 21 juin 2004 qui cite spécifiquement : « I'apologie des
crimes contre I'humanité, de la provocation a la commission d'actes de terrorisme et de leur apologie, de lincitation & la
haine raciale, a la haine a I'égard de personnes a raison de leur sexe, de leur orientation ou identité sexuelle ou de leur
handicap ainsi que de la pornographie enfantine, de l'incitation a la violence, notamment l'incitation aux violences faites aux
femmes, ainsi que des atteintes a la dignité humaine ». (article 6, I, 7° de la loi du 21 juin 2004 pour la confiance dans
I’économie numérique).

ll- La création d’une plateforme PHAROS

Au-dela de I'aspect purement |égislatif, la France s’est dotée de moyens opérationnels afin de lutter efficacement contre la
diffusion des discours de haine notamment sur les réseaux sociaux.

Ainsi, la France a créé un mécanisme rapide et efficace de signalement des contenus illicite sur internet par un arrété du 16
juin 2009. En effet, la plateforme Pharos « (plate-forme d'harmonisation, d'analyse, de recoupement et d'orientation des
signalements »), qui dépend de I'Office central de lutte contre la criminalité liée aux technologies de linformation (OCLCTIC),
constitue une institution innovante et originale en Europe, qui permet de lutter plus efficacement contre les
infractions commises en ligne : terrorisme, pédopornographie, discriminations, incitation a la haine, escroqueries.
Opérationnelle depuis 2009, elle centralise via le site www.internet-signalement.gouv.fr les signalements par les
internautes des contenus et comportements racistes ou négationnistes ou d’appel a la haine diffusés sur internet.

Elle a ainsi regu plus de 17 000 signalements de messages de haine et de discrimination en 2016.

De plus, dans le domaine des discriminations, des conventions de signalement professionnel ont été signées avec des
partenaires pour leur permettre de bénéficier d’outils de signalement privilégiés, via Pharos :

- le CRIF (Conseil Représentatif des Institutions Juives de France) en 2009 ;

- la LICRA (Ligue internationale contre le racisme et I'antisémitisme) en 2009 ;

- SOS RACISME en 2012 ;

- SOS HOMOPHOBIE en 2013 ;

- le Service de Protection de la Communauté Juive (SPCJ) en 2014 ;

- le Défenseur des droits en 2015 ;

- l'association « Le Refuge » en mai 2016 (lutte contre I'homophobie).

Ainsi, les signalements effectués par les internautes, les services d’enquéte ou les ONG permettent de recueillir une grande
masse de données, qui sont ensuite exploitées, aux fins d’enquéte. La plateforme PHAROS facilite donc le signalement des
discours de haine sur internet, et par son implantation au sein de TOCLCTIC, une réactivité importante des enquéteurs.

lll. Obtention et conservation des données afin de permettre une réponse pénale efficace.

La plateforme Pharos présente I'originalité de permettre I'enregistrement des contenus de haine en cas de signalement aux
fins d’enquéte judiciaire.

Ainsi, afin de pallier 'absence de conservation par les plateformes internet des contenus de haine qui ont été retirés de la
vue du public, la DILCRAH signale ainsi systématiquement a la plateforme Pharos les contenus de haine diffusés sur
internet qu’elle communique aux parquets, afin que qu’ils y soient enregistrés et qu'une enquéte soit diligentée. Par
conséquent, méme en cas d’effacement des contenus, une enquéte judiciaire peut avoir lieu, sans nécessiter une demande
d’entraide internationale aux Etats-Unis, dans la mesure ou la plateforme Pharos conserve ainsi la preuve de la diffusion
des URL qui renvoyaient vers des contenus illicites.

De plus, la jurisprudence de la Cour de cassation a récemment validé la possibilité, pour les enquéteurs, d’adresser
directement des réquisitions aux sociétés établies a I'étranger afin d’obtenir des informations sur les contenus ou l'identité
des personnes ayant procédé aux publications litigieuses, sans avoir a recourir a la procédure lourde d’entraide pénale
internationale. Néanmoins, les destinataires de la réquisition sont libres de ne pas y répondre. (Cour de cassation, 6
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novembre 2013, n°12-87.130).

IV. Role particulier de la DILCRAH en matiére de signalement aux parquets des infractions relatives au discours de
haine.

La DILCRAH a adressé depuis 2015 aux parquets plus de 140 signalements d’infractions a caractére raciste ou antisémite,
ou a caractere anti-Lgbt, en majorité pour des discours de haine tenus en particulier sur internet.

Les signalements de la DILCRAH ont ainsi donné lieu a la condamnation de particuliers, d’auteurs de blogs, parfois
massivement consultés, a des peines d’emprisonnement ferme, mais également a des peines d'emprisonnement avec
sursis, a des peines d'amende, ou dans le cadre d'alternatives a I'emprisonnement pour des faits notamment de
provocation a la haine raciale, ou d'apologie ou contestation de crimes contre I’humanité.

Ainsi, apres signalement de la DILCRAH, Alain Bonnet, dit Soral, a été condamné en premiére instance pour apologie de
crimes de guerre et de crimes contre 'humanité par moyen de communication au public par voie de télécommunication, a 6
mois d’emprisonnement par jugement du tribunal correctionnel de Paris en date du 24 juin 2016 (site Egalité et
réconciliation) ; encore récemment signalements effectués au parquet de Paris et suspension des comptes Twitter de la
chaine Youtube de Renaud Camus, et d’Hervé Lallin dit Ryssen, condamné a plusieurs peines d’emprisonnement ferme
pour des faits de provocation a la haine et injure raciale.

Des signalements ont été également adressés a des instances de régulation nationales, comme le CSA, la Ligue de
Football professionnel, ou des instances ordinales comme le Conseil national de l'ordre des médecins, pour faire
sanctionner des discours de haine.

V. Instauration d’un dialogue avec les intermédiaires de I'internet.

Par ailleurs, sur le plan pratique également, la DILCRAH et la Délégation aux industries de sécurité et aux cybermenaces du
Ministere de I'Intérieur ont réuni au mois de mars 2017 les services de I'Etat (DGPN, DGGN, Préfecture de police, plateforme
Pharos du Ministere de I'Intérieur, DACG, Parquet de Paris), et les opérateurs d’internet (Google, Facebook, Twitter,
Dailymotion, Jeuxvideo.com, Gandi, OVH), afin d’'une part de s’assurer d’'une meilleure exécution des réquisitions judiciaires,
et de la conservation a la disposition de la justice des contenus de haine effacés par les plateformes, et d’'autre part de
favoriser 'émergence d’une régulation de la haine sur Internet par un traitement efficace des signalements.

Lors de cette réunion, il a été demandé en outre aux plateformes d’internet d’informer systématiquement les utilisateurs et le
public de la suppression des messages qu’elles effectuent, en application de leurs conditions générales d’utilisation, ou de la
loi frangaise, ce qui n’est pas le cas aujourd’hui, car les plateformes ne souhaitent pas susciter des contestations de la part
des internautes, ou apparaitre comme des « censeurs ».

Ainsi, la plateforme Pharos du Ministére de I'Intérieur a conclu un accord avec le réseau social Jeuxvideo.com permettant
de conserver a la disposition de la justice les contenus retirés de la vue du public, afin de faciliter 'exécution des enquétes
judiciaires.

La DILCRAH a proposé par ailleurs lors de la derniére réunion du 25 octobre 2017 du groupe des experts de haut niveau
pour la lutte contre le racisme, la xénophobie, et les autres formes d’intolérance sur le théme de lutte contre le discours de
haine qu’un recensement systématique des difficultés rencontrées dans I'exécution des réquisitions judiciaires aupres des
plateformes d’internet soit effectué a I'échelle européenne.

£ +
+ B + Georgia/ Géorgie:

Hate Speech

Regulation of hate speech in Georgia is carried out by several legislative norms. To start with, Article 56 of the Law of
Georgia on Broadcasting,77 it provides programme restrictions, in particular, according to its paragraph 2 “broadcasting of
programmes containing the apparent and direct threat of inciting racial, ethnic, religious or other hatred in any
form and the threat of encouraging discrimination or violence toward any group, is prohibited.” Moreover,
broadcasting of programmes, which intend to abuse or discriminate any person or group on the basis of disability, ethnic
origin, religion, opinion, gender, sexual orientation or on the basis of any other feature or status, or which intend to highlight
this feature or status, are prohibited, except when this is necessary due to the content of a programme and when it is
targeted to illustrate existing hatred (paragraph 3).

The abovementioned principle is even further expanded by the Code of Conduct for Broadcasters,78 as its Articles 31, 32
and 33 refer to the principles of diversity, equality and tolerance and their protection. Specifically, paragraph 3 of Article 33
follows that broadcasters should avoid to offend any group on religious, ethnic or other ground, as well as should
avoid to use such vocabulary or image. The latter does not prohibit a broadcaster to promote an informed and balanced
discussion on the issues of intolerance or discrimination or to transmit factual materials or the opinion which really exists in
the society. Herewith, paragraph 4 of this Article reads out that if the source unjustified refers to ethnic origin, religious

" Law of Georgia on Broadcasting, Article 56, English version (01/06/2017 - 26/07/2017) available at:
https://matsne.gov.ge/ka/document/view/32866 ?impose=translateEn&publication=44; Georgian consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/32866

"® Code of Conduct for Broadcasters, English version available at: https://www.gncc.ge/uploads/other/1/1034.pdf, Georgian version
available at: https://www.gncc.ge/uploads/other/0/264.pdf
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faith, sexual orientation, family or property status, social standing, or any other factor as a cause for the problem in live
broadcast or in the news programme, or uses offensive terminology towards any group, this should not go
unchallenged and presenters should ask authors of offensive statements to substantiate their views. These obligations
are mandatory for all broadcasters operating in Georgia.

It should be mentioned anew that establishment of ethical standards in the media, protection of these standards and
increasing the professionalism of journalists are the main purposes and priorities of the Georgian Charter of Journalistic
Ethics mentioned above. In order to accomplish this goal, the Charter addresses different mechanisms, such as operational
responses to ethical misconduct in the media, to the public statements, as well as direct media outlets; publishing and
reviewing the results of various thematic media monitoring; public hearing of applications brought before the council of the
Charter and publication of decisions, etc. All the aforementioned mechanisms aim to support prevention of hate
speech.

It should be mentioned, that the Resolution No. 3 of Georgian National Communications Commission concerning the
approval of the regulation_in respect to the provisions of services and protection of consumer rights in the sphere of
electronic communications’® envisages obligations of internet providers to create mechanisms to disconnect a user who
disseminates hatred or incites particularly grave forms of violence (i.e. “inadmissible production”). According to this
regulation, Internet providers and website administrators shall regularly check the content of registered websites and, if
necessary, delete or block content. Moreover, the owner of the website shall examine any link allocated on an Internet site
in order to ascertain that the internet site/page does not contain any offensive or inadmissible production. In case of finding
such production, the owner shall take appropriate measures to eliminate them.

It is noteworthy, that last two years, the Internet Freedom Status of Georgia is defined as Free according to the survey by
Freedom House.®

Germany / Allemagne:
1) Federal Government Strategy to Prevent Extremism and Promote Democracy

In 2016, the German Federal Government, for the first time, has adopted a harmonised strategy for the national
optimisation of the prevention of extremism and promotion of democracy. The Federal Government’s strategy consists of
going nationwide to the locations that are crucial for the prevention of extremism and the promotion of democracy — into the
social sectors, local authorities and administrative districts, into the institutions, federations and associations, into the
schools, into the prisons and also many other places where people are committed to strengthening democracy and
defending human rights and freedom. The Federal Government’s strategy is based on a systematic, strong networking of
the various players at federal, regional and local authority level and in civil society and their coordinated cooperation across
the board and also plans to support them more strongly than before. Approaches that have proved successful are to be
expanded across Germany. Efforts will also be made to intensify cooperation with the business world.

The Federal Government’s strategy also tackles the phenomenon of hate speech on the internet. While at the moment,
various government departments are looking within their various areas of competence at this increasing phenomenon, the
Federal Government Strategy states that in the future in this respect, an interdepartmental concept will be required to
systematically support those who join the “No Hate Speech” movement online and consistently bring those who
disseminate hate speech to justice.

An English version of The Federal Government Strategy can be found at:
https://www.bmfsfj.de/blob/115448/cc142d640b37b7dd76e48b8fd9178cc5/strategie-der-bundesregierung-zur-
extremismuspraevention-und-demokratiefoerderung-englisch-data.pdf.

2) National Action Plan on Combating Racism

On 14 June 2017 the German Federal Government adopted a new National Action Plan on Combating Racism. The main
elements of the Action Plan are positions and measures in the following fields of action: human rights policies; protection
against discrimination and the prosecution of respective criminal offences; social and political education; civic and political
commitment for democracy and equality; diversity in the working life; education and training as well as the strengthening of
intercultural and social competence on the job; racism and hatred on the internet and research.

The Chapter on racism and hate on the internet (page 35 et seq.) gives an overview on several initiatives in this field which
have been launched or are being supported by the German Federal Government or the Federal States (Lander).

The National Action Plan on Combating Racism can be found at:
https://www.bmi.bund.de/SharedDocs/downloads/DE/publikationen/2017/nap.pdf.
An English translation is estimated to be available by the end of 2017.

™ Resolution No. 3 of Georgian National Communications Commission, 17 March, 2006, Concerning the Approval of the Regulation in
respect to the Provisions of Services and Protection of Consumer Rights in the Sphere of Electronic Communications, Articles 3, 10”,
107, 10°, English version available at: https://www.gncc.ge/uploads/other/1/1033.pdf; Georgian consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/63556

8 Available at: https://freedomhouse.org/report/freedom-net/2017/georgia
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3) Federal Programme “Live Democracy!”

The federal programme “Live Democracy!” has been launched by the German Ministry for Family Affairs, Senior Citizens,
Women and Youth. The programme financially supports projects to prevent radicalisation and to promote democracy. This
includes projects for strengthening democracy and civic engagement on the web. Innovative educational formats are to be
used to teach skills to children, young people, parents, multipliers and educators to deal appropriately with hate speech on
the internet. People and groups who are affected by racism and discrimination are to be empowered through the
development of new formats. Projects for working with young people who are prone to radicalisation, or are already
radicalised, are also supported in this programme area.

(More information on the federal programme can be found at:
https://www.demokratie-leben.de/en/federal-programme/about-live-democracy.html)

4) Task Force against illegal online hate speech

In order to tackle the increasing spread of hate speech on the internet, the German Federal Government has entered into a
dialogue with relevant stakeholders.

In 2015 the Federal Ministry of Justice and Consumer Protection established the Task Force against illegal online hate
speech which brings together internet providers and organisations of civil society (http://www.fair-im-netz.de).

The invitation to join the task force was accepted by Facebook, Google (for its video platform YouTube) and Twitter and by
several civil organisations like the Association of the German Internet Industry (eco), the Voluntary Self-Regulation of
Multimedia providers (FSM), as well as organisations committed to the fight against racism and right-wing-violence.

The participants of the task forces agreed on implementing a series of best practices and objectives in order to ensure that
all hate speech prohibited under German law shall be reviewed and removed from the social media platforms without delay.
At the same time the participants agreed on considering all measures to address hate speech in the light of freedom of
expression being of vital importance to the democratic process.

This self-regulatory approach did lead to some initial improvements. Still, a monitoring of content moderation system later
revealed that the large social media platforms did not sufficiently succeed in establishing effective user complaints
mechanisms and to delete illegal content on a voluntary basis. For that reason the German legislator in 2017 decided to
establish the new Act to Improve Enforcement of the law in Social Network referred to above in Box No. 17.

Nevertheless the task force played an important role in bringing together the internet companies with relevant civil society
organisations in order to intensify their collaboration, to raise awareness of the problem of hate speech on the internet and
the need to strengthen counter speech and to foster a culture of communication.

. P
Y —
Greece / Grece:

The Program “Building a Comprehensive Criminal Justice Response to Hate Crime” by OSCE/ODIHR and the Hellenic
Ministry of Justice, Transparency and Human Rights as a partner, is being currently implemented. The program started in
February 2017, for a duration of two years. The project is being funded by the European Commission and provides for the
improvement of the common database on hate crimes maintained by the Ministry of Justice and the Hellenic Police, the
identification of the main elements of a national policy against hate crimes and the drafting of a cross-government protocol
for preventing and combatting hate crimes as well as of a supplementary protocol on criminal justice system response to
hate crimes.

Concerning support to victims, the recent Law 4478/2017 incorporated Directive 2012/29/EU, establishing minimum
standards on the rights, support and protection of victims of crime (among which, hate crimes).

The recording of racist crimes is carried out through the joint update (by the Greek Police and the Ministry of Justice) of a
centralized annual scoreboard illustrating the criminal course of cases with a suspected racist motive, which are recorded
as such by the Police.

Furthermore, non-EU nationals who are victims or material withesses of racist acts may be granted a residence permit on
humanitarian grounds until a judgment has been delivered or the case has been closed (article 19 A, law 4251/2014 as
amended by law 4332/2015). Moreover, with the amendment (by Law 4332/2015) of article 41 of Law 3907/2011, the return
and consequently the detention, of a foreign national, if he or she is a victim or a substantial witness of racist criminal acts
(articles 81A of the Criminal Code and 1 and 2 of Law 927/1979) and submits a complaint or report of the incident tot the
competent police authorities, is prohibited, until the competent prosecutor has issued an act (designating the foreigner as a
victim).

As far as the victims’ right to claim compensation for their personal loss or moral harm is concerned, according to Article 3
of Law 3811/2009 (as applicable), victims of crimes of violence with intent, may claim compensation by the Greek
Compensation Authority under certain circumstances.

In the context of the fight against racism, two (2) Divisions and sixty eight (68) Offices against Racist Violence have been
established within the Hellenic Police and are currently operating throughout the country. Their basic responsibility is to
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investigate crimes that may cause discrimination, hatred or violence against persons or groups of persons defined by
reference to race, colour, religion, descent, national or ethnic origin, sexual orientation, gender identity, or disability. In
addition, they notify without delay the competent Prosecutor, whenever they conduct a preliminary investigation in cases of
racist violence.

In order that victims of racist crimes are protected, a special hotline (“11414”, with normal calling rate for mobile phones and
for all parts of Greece) is operating and a special form for complaints is available on the Hellenic Police website
(www.astynomia.gr), so that those concerned may anonymously and with full respect for the privacy of their communication,
complain or notify the Hellenic Police, 24h/day, about any unlawful act committed with racist characteristics or motives. On
the same webpage, information has been posted on Police Services against Racist Violence in the Greek and English
languages.

I o I Republic of Moldova / République de Moldova:

The Law on ensuring equality adopted in 2012 aims to strengthen the existing legal framework and to adjust it to
international standards to promote opportunity and equal treatment of all people in the political, economic, social, and
cultural life, regardless of race, nationality, ethnicity, language, religion, gender, sexual orientation, age, health, political
affiliation or any other similar criterion. The practice of the European Court of Human Rights and international regulations
were taken into account when including these criteria in the law. The law contains a number of regulations aimed at
preventing and combating discrimination in various sectors: labour, education, and access to goods and services. The law
also defines the concepts of direct and indirect discrimination, harassment, victimization, and affirmative action.

The Action Plan to support Roma population was implemented in 2011-2015. The institution of community mediator has
been created; the selection of mediators (representatives of local Roma civil society or appointed by the general assembly
of the local community) was vested with local authorities. A community mediator covers at least 150 beneficiaries.

The Guide for Roma families was developed with the financial support of the OSCE/ODIHR and published in 3 languages
(Romanian, Russian and Romani).

The new Action Plan to support the Roma people for 2016-2020 approved on 09 September 2016 is a continuity of
Government's commitment to enhance social inclusion of Romani. The Plan stipulates specific measures and
responsibilities in such fields like education, health, labour and social protection, housing and community development,
participation in decision-making process and combating discrimination. The Plan contains measures to ensure social
security on labour market, whose absence generates directly a precarious social and economic situation for Romani, and
leads to poverty followed by all negative consequences of the phenomenon.

The National Action Plan on Human Rights (2018-2022) adopted by the Government on 8 November 2017 includes a
special chapter related to non-discrimination and equality as well. The activities set in the Action Plan refer to raising the
society’s and the public institutions’ awareness on the stereotypes related to persons that belong to vulnerable and
marginalized groups, consolidating media’s capacity on presenting materials concerning vulnerable and marginalised
groups, incrimination of illegal acts motivated by prejudice, hate or contempt, raising the awareness within the marginalized
and vulnerable groups in what concerns their rights, in order to ease the access to the support services rendered by the
authorities and the national mechanism of protection against discrimination. Moreover, according to the Action Plan, a
mechanism of data collection and monitoring shall be created, that would divide the data on sex, ethnicity, disability,
religious affiliation and so forth. The results of such monitoring will influence the adoption and revision of national and local
public policies. The Action Plan especially focuses on the rights of the persons with disabilities and the rights of the persons
who belong to national, ethnic, religious and linguistic minorities.

In 2012 the Criminal Code of the Republic of Moldova has been amended with provisions related to intentional actions
aimed at incitement to national, racial or religious enmity and discord.

N N
I B sweden / Suéde:

The Government adopted a national plan against racism, similar forms of hostility and hate crime on 24 of November 2016
(see Appendix IV to this document). The overarching objective of the plan is strategic, effective and coherent work to
combat racism, similar forms of hostility and hate crime in Sweden. The plan sets out a structure for coordination and
follow-up which lays the groundwork for long-term strategic work.

The plan is to form a basis and a focus for work to combat racism and hate crime in the particularly important strategic
areas identified by the Government. The strategic areas are: Improved coordination and monitoring; More knowledge,
education and research; Civil society: greater support and more in-depth dialogue; Strengthening preventive measures
online; and A more active legal system.

e Addressing the various challenges of reporting these abuses: e.g. under-reporting and/or barriers to
reporting; insufficient or inconsistent training of relevant professionals; and challenges in identifying,
investigating and prosecution in cases of hate speech, among others.

e Support to victims of hate speech, also in order to encourage them to report violations.
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33. Please provide good practices on any of the preceding points (programmes and policies, including
social integration policies, etc.).

]
I Austria / Autriche:

Victims of hate speech, offline or online, can take legal action via the independent judiciary. Furthermore, several helpdesks
and reporting offices have been established in order to support persons who want to report and take action against illegal
contents, including hate speech.

Such institutions are for example:

- Reporting office “ns-Wiederbetatigung” at the Federal Ministry of the Interior concerning websites or articles of
neo-Nazi, racist or anti-semitic content;

- Reporting office “Stopline” established by ISPA (Internet Service Providers Austria) concerning national socialist
contents or child pornography;

- Reporting office “Gegen Hass im Netz" at the Federal Chancellery concerning online hate speech.

The reporting office concerning online hate speech at the Federal Chancellery (beratungsstelle.counteract.or.at;
#GegenHassimNetz) was established by the Federal Chancellery and the non-governmental institution ZARA (Zivilcourage
und Antirassismus-Arbeit). The work of “Gegen Hass im Netz” is conducted by legally and psychologically trained staff of
ZARA.

The reporting office provides information, advice and support, including legal advice, to victims and witnesses of online hate
speech, cyber-mobbing and other forms of verbal and psychological violence on the internet. The services of “Gegen Hass im
Netz” are free of charge and are provided via chat, messenger, e-mail, phone or in person.

The reporting office also aims at raising awareness for online hate speech in society as a whole.

l l France:

Bonnes pratiques en matiere de prise en compte et soutien des victimes des discours de haine.
l. Les enquétes de victimation

Afin de réduire le phénomene de sous-déclaration (difficulté pour les victimes des discours de haine a venir déposer plainte),
particulierement prégnant en matiére de discriminations ou d’insultes, ainsi que celui, plus dommageable encore, de refus de
plaintes, la France considére utile de développer également une approche par enquéte de victimation. L'enquéte de
victimation désigne une pratique consistant a interroger des individus, dont I'anonymat est garanti, au sein d'un territoire
donné afin de savoir s’ils ont ou non été victimes d’infractions pénales. Elle permet, au-dela des éléments chiffrés fournis par
les services d’enquéte ou de justice, d’avoir des données quantitatives sur les victimes de discours de haine et leur prise en
charge, afin de mieux pouvoir cibler des politiques publiques en la matiere.

La France conduit deux enquétes de victimation majeures: I'une menée par ['Institut national démographique (INED), dont la
derniére remonte a 2015, et I'Enquéte annuelle de victimation menée par I'INSEE depuis 2007. Ces deux enquétes comportent
des questions sur la perception du racisme et des discriminations.

Il. Mise en place d’un systéme spécifique de plaintes en ligne

1) Systeme de pré-plainte en ligne
De plus, afin de faciliter les démarches des victimes et d'améliorer le traitement de ce contentieux, la Dilcrah a proposé, et
participé a I'élaboration par le ministere de l'intérieur du projet de pré-plainte en ligne en matiére de discrimination, d'injure
raciste ou anti-LGBT, diffamation raciste ou anti-LGBT, et de provocation a la haine, qui est en cours de validation aux fins
d’expérimentation.

2) Plateforme de signalement de 'lGPN et de I'|GGN
Par ailleurs, I'lnspection générale de la police nationale (IGPN) et I'lnspection générale de la gendarmerie nationale (IGGN)
disposent, chacune, également d’'une plateforme de signalement a I'attention des citoyens qui s’estiment étre victimes ou
témoins d’'un comportement susceptible de constituer une faute professionnelle, un manquement déontologique voire une

infraction, de la part d'un membre des forces de I'ordre.

Tout discours de haine doit néanmoins étre dénoncé auprés de l'autorité judiciaire par un dép6t de plainte méme s'il n’est
pas toujours évident de prouver la circonstance aggravante de racisme ou d’homophobie.

3) Associations partenaires et réseau de correspondants
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Les victimes et témoins peuvent s’appuyer sur les associations partenaires conventionnées et sur le réseau des
correspondants « aide aux victimes » de la police nationale présents dans les commissariats (gradés et officiers assurant le
réle de référent accueil en charge de I'organisation, de la coordination et de I'évaluation du service accueil).

Les forces de l'ordre suivent des formations en matiére d’accueil des victimes et autres usagers : ils apprennent a gérer les
difficultés relationnelles et les conduites a tenir en fonction des différentes catégories d’usagers en appliquant les dispositions
de la « charte de I'accueil du public et de I'assistance aux victimes ».

Enfin, la gendarmerie nationale a développé une plateforme, « Stop-Discri », dédiée a ses personnels qui s’estiment victimes
de discrimination ou de harcélement. Pour I'année 2016, la plate-forme « Stop-Discri » a recueilli 151 signalements, soit une
dizaine par mois en moyenne, et une augmentation de 24,79 % par rapport a 2015. Une plateforme identique « Signal-
discri » destinée aux personnels de la police nationale a été mise en ceuvre le 22 septembre 2017. De la méme maniére, une
cellule d’écoute nationale « Allo Discri » a été ouverte a destination de I'ensemble des agents du Secrétariat général du
ministére de l'intérieur (administration centrale et préfectures), quels que soient leur statut, corps et grade.

S’agissant du volet judiciaire, les victimes ont également la possibilité de s’adresser au Service de I'acces au droit et a la
justice et de I'aide aux victimes (SADJAV), dépendant du ministére de la justice.

Germany / Allemagne:
1) Reporting of abuses

To counter hate speech on the internet, the Federal Ministry for Family Affairs, Senior Citizens, Women and Youth since
2015 supports the activities of jugenschutz.net, which is the joint competence center for the protection of minors on the
internet at federal and state level. Jugendschutz.net is no public authority, but has a legal mandate laid down in the Interstate
Treaty for the Protection of Minors on the Internet (JMStV). Jugendschutz.net continuously analyses what resources are used
on the internet by right-wing and Islamic extremists to lure in young internet users and takes actions against websites which
could endanger or harm young people. Furthermore, jugendschutz.net offers a hotline for making a report concerning harmful
content in the Internet. Hereafter, jugendschutz.net assesses the reported case, evaluates the apparent origin and tries to
find out who is responsible for the content.

2) Support to victims

In 2017, Germany has established a nationwide right for victims of violent or sexual offences to be offered professional care
and support before, during and after trial. This entitlement to “psychosocial assistance in court proceedings” can also be
applicable to the victims of racist violent offences.

For more details, see the attachments: 1) Factsheet about psychosocial assistance and 2) Overview on the relevant national
provisions (unofficial English translation).

i —
| =

Greece / Gréce:

See para. 32 above.

I m I Republic of Moldova / République de Moldova:

In July 2016 the Law on rehabilitating the victims of criminal acts has been adopted. It entered into force as of 9 March 2017.
It creates the legal framework for ensuring the minimum conditions of rehabilitating the victims of all crimes provided in the
Criminal Code, including those crimes related to incitement to national, racial or religious enmity or discord. The support
services provided in the Law imply informational and psychological counselling, free legal assistance and financial
compensation of the damage caused by the crime.

H N
I B sweden / Suéde:

In July 2017 The Swedish Government presented an Action Plan to safeguard freedom of expression, by protecting
journalists, artists and politicians against threats and hatred. The plan includes measures to increase the support for exposed
groups, to continue building knowledge about the situation, to strengthen the legislation and requirements at the police for
follow-up on threats against journalists and politicians.

e The need for sufficient training for law-enforcement agents and training for police on how to deal with
hate speech offences.
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34. Please provide good practices on the preceding point.

. . Belgium / Belgique:

Bonne pratique : offre de formations adaptées et réguliéres a la cyberhaine a destination des magistrats et des policiers

En Belgique, dans le cadre de la circulaire COL 13/2013 commune au Ministre de la Justice, Ministre de l'intérieur et Collége
des procureurs généraux relative a la politique en matiére de recherche et de poursuite en matiére de discriminations et
délits de haine (en ce compris les discriminations fondées sur le sexe), des formations sont proposées aux magistrats. Un
intérét particulier a été porté a la formation et la mise a jour des connaissances des magistrats en matiere de cyberhate ces
derniéres années : ainsi, depuis 2016, la formation des stagiaires judiciaires intégre cette matiére. Par ailleurs, une formation
approfondie a été proposée aux magistrats sur cette matiére en 2015 et 2017. Cette derniere a été organisée en
collaboration étroite avec le service responsable de la police fédérale, ce qui permet des meilleurs échanges entre police et
parquets sur cette question. En février 2017, les magistrats de référence « discriminations » se sont vu également proposer
une apres-midi de réflexion sur cette thématique. Une formation spécifique a la COL 13/2013 est également organisée a
destination des policiers. La question des discours de haine y est abordée ainsi que I'équilibre a trouver entre humour sur le
lieu de travail — comportement harcelant et liberté d’expression.

Bonne pratique : formation des policiers belges aux médias sociaux

Une formation générale sur les médias sociaux est organisée a destination des membres du personnel policier. Pendant
cette formation les dangers et les risques liés a I'utilisation des médias sociaux ainsi que les principes relatifs a la liberté
d’expression sont mis en avant.

Estonia / Estonie:

In cooperation with The Estonian Academy of Security Sciences police officers receive sensitivity trainings after which
officers have betters skills of how to communicate and motivate victims. Sensitivity training is an intensive practical training of
how to communicate with victims and how to motivate victims to get service and help from victim support (including victims of
hate crime).

This year in cooperation with the Estonian Academy of Security Sciences and the OSCE Office for Democratic Institutions
and Human Rights (ODIHR) Estonian police implements the TAHCLE (Training Against Hate Crime for Law Enforcement)
programme. The programme contains customized training materials and training of trainers, who later will be tasked to deliver
this training to other police officers.

l l France:

Bonnes pratiques relatives a la formation des magistrats et des enquéteurs sur la thématique du discours de haine.
l. S’agissant des magistrats

En France, les magistrats sont formés sur les instruments nationaux et internationaux existant, notamment dans les
formations évoquées supra sur la liberté d’expression (cf ci-dessus, §12). A cette occasion la problématique des discours de
haine est abordée.

Leur sont proposées en outre des sessions qui abordent spécifiquement la problématique des discours de haine :

- une session « Justice et discours de haine », a laquelle participe la DILCRAH, permet d’aborder par le biais de conférence
et d’échanges, la question de la répression de ces discours de haine au regard du développement de nouveaux moyens de
communication, dont internet, et interroge l'office du juge en la matiére. Est présenté dans cette session, le stage de
citoyenneté a destination des auteurs d’infractions a caractére raciste ou antisémite organisé par le Mémorial de la Shoah en
partenariat avec les cours d’appel de Paris, Lyon et Aix en Provence. Une table-ronde invitant des associations de lutte
contre le racisme, I'antisémitisme et la xénophobie a exposer leurs stratégies de lutte contre la diffusion de discours de haine
sur internet, cl6ture la session. (la derniére session a eu lieu les 6 et 7 novembre 2017)

- une session sur « le racisme et I'antisémitisme : enjeux contemporains » dont la direction est confiée a la Commission
nationale consultative des droits de 'Homme : elle met en perspective I'arsenal juridique existant et porte un regard croisé
sur les réponses judiciaires (magistrats, avocats, enquéteurs...) apportées notamment sur les discours de haine.

- dans le cadre de la coopération internationale (partenariat avec le Conseil de I'Europe et des instituts de formation
européens) un séminaire thématique est proposé aux magistrats sur « la prévention de la radicalisation et le respect des
libertés fondamentales ».

(JUSTICE)

Il. S’agissant des enquéteurs
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Pour s’assurer que toute infraction a motivation raciste et/ou homo/transphobe soit enregistrée comme telle :

Des formations initiales et continues sont assurées sur cette thématique aux personnels de la Police Nationale et des outils
pédagogiques d’ordre procédural, accessibles par intranet, sont mis a disposition des enquéteurs (exemple du guide pratique
de lutte contre les discriminations mis en ligne sur intranet par la Direction Générale de la Police Nationale. Comprenant des
modeéles de Procés-Verbaux et des éclairages juridiques, il permet aux policiers de conseiller les victimes pour le dépét de
plainte).

Outre les formations a la déontologie dont les regles sont codifiées au code de la sécurité intérieure (Livre IV, Titre 3,
Chapitre 4, Articles R.434-2 et suivants — code de déontologie de la police nationale et de la gendarmerie nationale), les
personnels de police et de gendarmerie sont formés, tant en formation initiale qu’en formation continue, aux
problématiques inhérentes au racisme, a I'antisémitisme et a la xénophobie.

Tous les personnels, quel que soit leur corps ou leur grade, sont concernés. Des intervenants institutionnels, comme le
Défenseur des droits, ou des associations, comme la Ligue internationale contre le racisme et I'antisémitisme (LICRA) ou
I'association « FLAG ! », engagées dans la lutte contre les discriminations, interviennent dans certaines de ces formations.

En septembre 2014, un nouveau module de sensibilisation obligatoire et commun a tous les nouveaux agents de la fonction
publique relatif a la diversité et a la lutte contre les discriminations a été mis en place par le délégué interministériel a la lutte
contre le racisme, I'antisémitisme et la haine anti-LGBT (DILCRAH).

De fait, la DILCRAH met en ceuvre des actions de sensibilisation a destination des gardiens de la paix, gendarmes, officiers
de gendarmerie en formation initiale, ou encore officiers de police judiciaire en formation continue.

La formation dispensée par la DILCRAH consiste en la présentation de la notion de discours de haine et du régime juridique
applicable a la loi sur la liberté de la presse du 29 juillet 1881, modifié par la loi égalité citoyenneté du 27 janvier 2017, qui
comprend la plupart des infractions applicables en la matiere : injures et diffamations a caractére raciste, antisémite et anti-
Lgbt, provocation a la haine, la violence et la discrimination, contestation de crimes contre 'humanité, apologie de crimes
contre '’humanité.

Ces formations ont lieu sur 'ensemble du territoire plusieurs fois par an. (ex : ENP de Sens, Reims, Roubaix, Oissel,
Périgueux, Saint-Malo, école de gendarmerie de Dijon, école des officiers de gendarmerie de Melun)

La DILCRAH devrait nouer en outre des partenariats avec I'Ecole des commissaires de police sur le theme de la justice face
au discours de haine, déja abordé lors de la formation des magistrats.

La DILCRAH a en outre élaboré des fiches réflexe afin de faciliter les enquétes judiciaires en matiére de discours de haine
(cf. un exemple ci-joint, annexe 1). Ces fiches portent sur le régime juridique applicable aux infractions d’injure, de
diffamation et d’incitation a la haine, a la violence ou a la discrimination a caractére racistes, antisémites ou anti-LGBT.

La DILCRAH travaille a I'élaboration d’une fiche réflexe portant sur la thématique de I'apologie du crime de haine et du
discours négationniste.

De plus, le guide pratique de lutte contre les discriminations, le racisme, I'antisémitisme, la xénophobie et 'homophobie,
consultable par tout fonctionnaire de police via Intranet, a été actualisé en mai 2013 par l'institut national de la formation de la
police nationale, en collaboration avec le ministere de la justice et le Défenseur des droits. Il intégre ainsi la loi du 6 aodt
2012 relative au harcélement sexuel et vise les discriminations commises a raison de I'orientation ou de l'identité sexuelle.

En 2016, ce sont 56 éléves commissaires, 70 éléves lieutenants, 4715 éléves gardiens de la paix, 4040 adjoints de sécurité,
plus de 30 candidats brigadiers-chefs et 1548 candidats au poste d’officier de police judiciaire, ainsi que des personnels de
gendarmerie nationale, qui ont ainsi pu étre formés & la lutte contre le racisme, les discriminations et l'intolérance. A travers
leurs obligations de formation continue, des commissaires de police et quelques enquéteurs spécialisés assistent également
chaque année a une formation intitulée Le racisme en France, organisée conjointement par la CNCDH et I'Ecole nationale de
la magistrature (ENM). Ces enseignements représentent un volume horaire conséquent sur 'ensemble de la scolarité des
agents, environ 60 heures pour les commissaires de police pour ne prendre que cet exemple.81

Par ailleurs, I'utilisation du nouveau Logiciel de Rédaction de Procédures de la Police Nationale (LRPPN) doit également
faciliter la prise en compte des infractions a motivation raciste et/ou homophobe (comme indiqué précédemment).

En matiére de formation continue, la Direction Générale de la Gendarmerie Nationale a développé une documentation
centrale intitulée «Racisme, Antisémitisme et Xénophobie» dite «<SOIRAX» (Symbol of Interest to Fight Racism, Antisemitism
and Xenophobia-SOIRAX).

Non nominative, cette documentation est originale en ce qu'elle recense tous les signes, symboles, langages et codes de
reconnaissance des groupuscules extrémistes dont le but est de promouvoir l'intolérance et la haine d'autrui et, ainsi, de
s'attaquer a certaines catégories de la population présente sur le territoire francais.

La consultation de cette base, qui se fait obligatoirement par l'intermédiaire d'une requéte adressée au Bureau de la lutte

8 _ Rapport annuel de la Commission Consultative des Droits de 'Homme (CNCDH), « La lutte contre le racisme, I'antisémitisme et la
xénophobie — Année 2016 »
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anti-terroriste de la DGGN, par I'un des 170 référents de la gendarmerie répartis sur le territoire national, permet ainsi
d'opérer des rapprochements sur les sigles ou «tags» laissés par les auteurs lors de la commission des infractions."

+ -+

+ B + Georgia/ Géorgie:

It should be mentioned, that on 14 January 2015 the Government of Georgia initiated the draft law amendlng the Criminal
Code of Georgia, according to which a call aiming at fueling strife was declared a criminal offense. Article 239" of the Criminal
Code of Georgia provides that “public incitement to acts of violence orally, in writing or using other means of
expression in order to cause a discord between certain groups based on their racial, religious, national, provincial,
ethnic, social, political, linguistic and/or characteristics, provided that this poses clear, direct and substantial risk of
acts of violence, shall be punished (...)."*

As for the trainings in that regard, noticeably, on 1-2 June 2017, with the support of the Council of Europe and within the
framework between EU and UN office of the High Commissioner for Human Rights (UN OHCHR) joint Program “Human
Rights for Everyone”, the training was held on “Freedom of Expression, Including Issues Related to Hate Speech” for
judges of the common courts’ system. In particular, 17 judges from the Common Courts of Georgia attended the training. 8
Such training also took place in October 2016, in which 20 Judges participated. 84

Germany / Allemagne:

In Germany, further training for judges and prosecutors regularly focuses on the complex issue of political extremism as a
challenge for society and the justice sector. The German Judicial Academy (Deutsche Richterakademie, DRA) — a cross-
regional educational facility jointly funded by Federation and Lander to provide in-service training for judges and public
prosecutors from throughout Germany — offers regular interdisciplinary courses focusing in detail on a wide range of issues
revolving around right-wing extremism, xenophobia and anti-Semitism.

In addition to these courses, the German Institute for Human Rights (DIMR) in cooperation with the German Federal Ministry
of Justice and Consumer Protection is planning a more far-reaching project. The idea behind the project is to develop further
training modules on racism, incorporating the legal framework on human rights. These modules will then be tried and tested
and made available for inclusion in the established initial and further training structures of the German Lander. This will help
judges and prosecutors respond appropriately to crimes motivated by racism and hatred, and enable them to cope in criminal
proceedings with the experiences of those who have been affected by racism.

I

Greece / Grece:

The Hellenic Police personnel is trained and retrained both within the country, in particular in the Schools of the Police
Academy, and abroad on issues of human rights, racism and discrimination. In addition, they participate in seminars on such
topics co-organized with the Council of Europe, other national bodies (such as the Ministry of Education, Research and
Religious Affairs) and NGOs.

o Serbia / Serbie:

As an example of education programs in this area we point out to activities of The Umbrella Organization of Youth of Serbia
(KOMS) and the Institute for Media and Diversity - Western Balkans. The mentioned NGO-s organized trainings (26 — 28
July 2017 in Belgrade) which dealt with the theme of hate speech and its relationship with freedom of expression, proper
reaction to hate speech, but also the creation of a counter and alternative narrative of hate speech. Trainings were conceived
as a training for youth educators and were part of the Council of Europe's No Hate Speech Campaign.

Also, within the project "Responding to Hate Speech and Hate Crimes against Vulnerable Groups in Border Areas - Towards
Adjusting Serbia's Response to EU Policy", the Committee of Lawyers for Human Rights (YUCOM) from Belgrade organized
a training session with journalists and representatives of civil society organizations in Leskovac (26 September 2017).

e Additional standalone measures (beyond the criminal context), for example:
o Education and awareness-raising of the public in general

o Measures which send the message that barriers, prejudice, intolerance and stereotypes
have no place in our societies

8 Criminal Code of Georgia, Article 239", English version (04/05/2017 - 01/06/2017) available at:
https://matsne.gov.ge/en/document/view/16426?publication=176; Georgian consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/16426;

8 Available at: http://www.hsoj.ge/eng/media_center/news/947-freedom-of-expression-including-issues-related

8 Available at: http://www.hsoj.ge/eng/media_center/news/746-gamoxatvis-tavisufleba-mat-shoris-sidzulvilis
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o Other measures that provide support for self-regulation by public and private institutions
(including elected bodies, political parties, educational institutions and cultural and
sports organisations) as a means of combating the use of hate speech

o Counter-narrative/speech

35. Please provide good practices on any of the preceding points.
I
I Austria / Autriche:

See paras 29 and 30 above.

. . Belgium / Belgique:

Good practice: No hate speech movement (Flanders, region of Belgium)

To support the No Hate Speech Movement, a campaign of the Council of Europe, the government of Flanders has created
the “No Hate Speech Platform Vlaanderen” together with a number of partners from civil society. The aim of the platform is to
raise awareness and to offer tools to children and young people to take action against hate speech themselves. Website:
https://nohate.mediawijs.be.

Estonia / Estonie:

UNI-FORM “Help stop the hate”, the first-ever online platform connecting LGBTI NGO’s and police forces currently in eight EU countries
to work together to encourage reporting and tackle LGBTI hate crime and online hate speech, has been launched.

It can be used by victims, witnesses and/or any other person who wants to report a bias motivated incident (i.e., on the grounds of
sexual orientation, gender identity, gender expression or sexual characteristics). The reports can be anonymous or personal data can be
provided for official investigation proceedings.

Any submitted report will always be received by the responsible LGBTI organisation in the corresponding country and might also be
received by the national police force (this is a country-specific possibility due to different national legislations). For more information,
please visit https://uni-form.eu/.

* k%

The Ministry of Social Affairs has been involved in drawing up a guide to promote public familiarity with the Equal Treatment Act,
published by the Tallinn University of Technology, as part of the “Diversity enriches” campaign. It contained references to the provisions
stipulating that incitement to racist hatred is a criminal offence.

l l France:

Bonne pratique relative a la sensibilisation des jeunes au discours de haine

La France s’est dotée de plusieurs plans d’action afin de sensibiliser les jeunes au discours de haine. Ainsi, lutte contre le
racisme et I'antisémitisme a ainsi été désignée « Grande cause nationale » en 2015.

| - Les campagnes de communication.

Le 28 novembre 2015, une campagne de communication, intitulée « Debout contre le racisme » commune a quatre
associations de lutte contre le racisme et I'antisémitisme, la Licra, SOS Racisme, la Ligue des droits de 'Homme et le MRAP,
a été lancée avec le soutien du Gouvernement, et le label « grande cause nationale ». La campagne, dont le slogan est « je
suis de la couleur de ceux qu'on persécute » a débouché sur la réalisation de plusieurs clips vidéos encore librement
disponible sur la chaine YouTube de Debout contre le racisme

(https://www.youtube.com/channel/lUCRZUxnR8gPbDh4QGTjxRUDQ).

La campagne intitulée « Tous Unis contre la Haine », premiére campagne gouvernementale contre le racisme et
I'antisémitisme, a été déclinée a I'occasion de la semaine d’éducation et d’actions contre le racisme et I'antisémitisme, du 21
au 28 mars 2016, sur divers supports, tels que spots diffusés sur TV et web, campagne d’affichage, et création d’un site web
dédié. Les clips vidéos sont encore aujourd’hui consultables sur la chaine YouTube du Gouvernement :

https://www.youtube.com/user/gouvernementFR
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Il — Les partenariats

La Dilcrah a par ailleurs noué en 2015-2016 des partenariats avec 38 associations nationales et les principaux lieux de
mémoire (Mémorial de la Shoah, Mémorial du Camp des Milles, Musée de I'histoire de I'immigration, Mémorial du Camp de
Rivesaltes, Musée d'art et d'histoire du Judaisme...), et y a consacré un budget de 2,59 millions d’euros. En 2016, cette aide
a été étendue a 59 associations, pour un budget total de 3,21 millions d’euros (ex. association Sportitude, pour la mise en
place de sa campagne Place au respect qui a pour but de sensibiliser sur les valeurs intrinséques du sport ). Le nombre
d’associations subventionnées sur le plan national devrait dépasser 60 en 2017.

En outre, au mois d'octobre 2015, puis au mois de janvier 2017, la Dilcrah a lancé deux appels a projets locaux inédits
destinés a dynamiser la mise en ceuvre des politiques publiques en faveur de la lutte contre le racisme,
I'antisémitisme et les discriminations dans les territoires : 218 projets retenus en 2015, et 548 projets retenus en 2017,
qui sont relatifs a des actions pédagogiques, de formation continue, de lutte contre les discriminations et d'aide aux victimes,
mais aussi de lutte contre le discours de haine, pour un montant total de 1,4 million en 2015, et 2 millions d’euros en 2017.

De surcroit, le gouvernement a donné une nouvelle impulsion a la semaine d’éducation contre le racisme et |'antisémitisme
en mars 2016 et 2017, en mobilisant largement non seulement I'école, mais également l'ensemble des institutions
républicaines et leurs partenaires : associations, établissements culturels, lieux d'histoire et de mémoire, éducation populaire,
médias, au total, plus de 500 initiatives (projection, débats, spectacle vivant, expositions, ateliers répertoriés sur tout le
territoire, et travail mené par les enseignants dans leurs classes et leurs établissements scolaires avec leurs éléves).

lll - les réunions avec les plateforme de I'internet

Dans le souci de mobiliser les acteurs de la société civile contre le discours de haine, notamment en ligne, la Dilcrah a
en outre réuni en mars 2017 les plateformes internet et les associations généralistes de lutte contre le racisme,
I'antisémitisme et la haine anti-Lgbt (Licra, Sos racisme, Uejf, Crif, Sos homophobie, Interlgbt, Ravad), afin de renforcer les
signalements aux autorités publiques en matiére de discours de haine, de favoriser la production d’un contre-discours a la
haine sur internet, ainsi que I'éducation a un usage critique des réseaux sociaux.

La Dilcrah soutient le développement d’associations qui contribuent déja a la lutte contre la haine sur internet, ainsi par
exemple :

- Respect Zone pour une labellisation des sites internet publics et privés, afin de soutenir une politique de
« respect de l'autre »,

- ou encore Renaissance Numérique, qui propose notamment un ensemble de mesure a I'attention des utilisateurs
afin de mieux de se protéger notamment contre les messages de haine, ou le cyberharcélement.

Le site "éduquer contre le racisme et I'antisémitisme", élaboré par le réseau Canopé, en partenariat avec la Dilcrah, a été mis
en ligne au mois de mars 2016. Ce site a pour vocation de mettre a disposition de la communauté éducative des ressources
en ligne largement inédites et spécialement congues a leur usage, afin de leur fournir le matériau nécessaire a la préparation
de leurs enseignements ainsi que des bases scientifiques solides pour répondre aux interrogations des éléves. Alimenté par
des contributions écrites et des vidéos de spécialistes, ce site sera sensiblement développé et enrichi fin 2016 et début 2017.

Pour faire face a la montée du discours de haine en ligne, la France participe d’autre part a la campagne lancée en
novembre 2015 par le Conseil de 'Europe a destination des jeunes pour lutter contre le racisme et la discrimination
« Mouvement contre le discours de haine ». Cette campagne est centrée sur I'éducation aux droits de 'Homme, la
participation des jeunes et I'’éducation aux médias et entend mobiliser les jeunes et les organisations de jeunesse pour les
amener a reconnaitre et a agir contre les violations de ces droits®. La Licra est désignée coordinateur national pour cette
campagne en France, et a construit a ce titre un réseau de partenaires de I'Education nationale, de I'enseignement
supérieur, de structures de I'éducation populaire afin de promouvoir une éducation aux droits de 'lhomme afin de mieux lutter
contre le discours de haine.

i —
| =

Greece / Gréece:

A social message of the “National Council against Racism and Intolerance” (ESRM) on the integration of refugee children into
the education system was issued, along with a brochure to inform civil servants about racist crimes.

Educational programmes, student competitions and awareness raising measures
A number of educational programmes, student competitions and information activities, encouraging mutual respect and
freedom of expression in Primary and Secondary Education, is being carried out or approved by the Ministry of Education.

Examples include the following:

e During the academic year 2016-2017, the awareness rising action “Thematic week” was carried out in High School,
promoting awareness-building among students on well-being, health and gender identity issues.

https://edoc.coe.int/fr/ressources-en-ligne/5746-mouvement-contre-le-discours-de-haine.html
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e Since the academic year 2017-2018 the preparation of “Creative Papers” is being introduced in upper Secondary
Education. The students are required to prepare a Paper, approaching creatively a subject of their interest, with the aim
of promoting critical thinking, creativity, freedom of communication and expression in the school environment.

e At the beginning of the academic year 2017-2018, the “Speak the Truth to Power” Educational Programme was
launched on a pilot basis, providing senior high school students with the opportunity to study and discuss in depth the
subject of respect for human rights and children’s rights.

e Student competitions promoting freedom of communication and expression are being approved on a yearly basis by the
Ministry of Education, such as the “Kaiti Laskaridou” Literary Competition, introducing secondary education students to
liberated self-expression.

e Education for of the Muslim minority children in Thrace:

e Production and distribution of intercultural educational material to all schools participating in the Program “Education for
the Muslim Minority Children in Thrace”.

e A series of training and awareness-raising courses is being implemented, aiming at fighting racism, extremism and
bullying while promoting tolerance and respect for diversity.

e Management, Coordination and Monitoring of the Refugee Education:

e A series of training courses is being carried out by the Institute of Educational Policy, designed to support the education
of refugee children (05/04/2017-31/12/2018). This action is being coordinated by the ESPA Strategic Structure —
Education Sector, of the Ministry of Education.

I & I Republic of Moldova / République de Moldova:

The National Action Plan on Human Rights (2018-2022) includes additional measures for improving the process of
investigating crimes and incidents motivated by prejudice, by revising the criminal and administrative legislation, improving
the relevant justice actors’ capacities, offering the necessary support for the victims and collecting data related to such type of
crimes.

.
W@ & “The former Yugoslav Republic of Macedonia” / « L’ex-République yougoslave de Macédoine »

A positive practice worthy of mentioning in the context of battling the phenomenon of hate speech occurring across audio and
audiovisual media programming in the Republic of Macedonia is the Guide to Monitor Hate Speech issued by the Agency
of Audio and Audiovisual Media Services of the Republic of Macedonia. The Guide was published in 2014 as part of a
project titled Strengthening Administrative Capacities of Media and Telecommunications Regulatory Bodies in Efficiently
Regulating New Digital and Multipurpose Services which was funded via IPA Component 1 - TAIB 2009. The Agency has
since continuously kept it posted on its website, making electronic copies of it available in Macedonian (http://avmu.mk/wp-
content/uploads/2017/05/Vodic-za-monitoring-za-govorot-na-omraza-Mak.pdf), Albanian (http://avmu.mk/wp-
content/uploads/2017/06/Shpjegues-p%C3%ABr-monitorimin-e-%E2%80%9Egjuh%C3%ABs-s%C3%AB-urrejties.pdf), and
English (http://avmu.mk/wp-content/uploads/2017/11/Guide-to-monitor-hate-speech-FINAL-9.pdf).

It encompasses international standards and principles relating to freedom of expression and hate speech, coupled with
practical examples of the case-law of the European Court of Human Rights (ECHR) in dealing with the issue, as well as how
the national legislation in the Republic of Macedonia regulates this societal matter. It is a document intended to be used as a
concrete tool by both broadcasters and the Agency alike. On one hand, it helps media professionals in pursuing their
reporting tasks without violating human rights, discriminating, or, indeed, employing hate speech, while, on the other, it lists a
myriad of criteria and recommendations covering various aspects of the matter that the Agency takes into consideration when
engaging in monitoring cases of suspected use of hate speech in radio and television programming. This entails that, when
seeking to validate such suspicions, the Agency must first establish whether the three-part test of ECHR has been satisfied,
which states that measures to interfere with the exercise of freedom of expression must be prescribed by law, have a
legitimate reason to be pursued, and be absolutely necessary in a democratic society. To do that, aside from reviewing
relevant national and European legislation, it is necessary to analyze contents of media reports and programming by
identifying answers to the following six batteries of questions: 1. What was the context of the expression? 2. Who was the
person resposnible for the expression? 3. Was there any deliberate intention to provoke hate speech? 4. What is the content
of the expression? 5. What were the degree and scope of the expression? 6. What was the probability of influencing the
audience and the public's consequential activities?

The manner and degree to which the Guide is being applied in practice in the Republic of Macedonia received wider regional
acknowledgment and recognition, with the regulatory bodies from the other countries in the region issuing the following
recommendation in a publication titled Media Regulatory Authorities and Hate Speech, issued in July 2017 by the Council of
Europe: In particular, when determining the potential cases of hate speech, it is advisable to consider all possible angles of
the case, as has been shown with the examples of Macedonian cases (p.88: https://rm.coe.int/media-regulatory-authorities-
and-hate-speech/16807338f5). Moreover, the work done on this publication of the Council of Europe, too, represents in and
of itself a good course of action and a positive practice when it comes to cooperating and sharing experiences at regional
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level. It was prepared by representatives of audiovisual media regulatory bodies across the region as part of a project dubbed
Reinforcing Judicial Expertise on Freedom of Expression and the Media in Southeast Europe (JUFREX). In it, both media
and the general public alike can find information on cases of hate or offensive speech which have occurred in each of the
region countries, the courses of action that their regulatory bodies took in response, as well as the extent to which their
competences stretched in each of those cases. The publication could find further usage in policymaking too, as it also lays

out a cross-comparison of the regulatory framework in the countries forming the subject of interest of the project.

36. Reference will be made to the work of other bodies within the Council of Europe where relevant —
European Commission against Racism and Intolerance (ECRI), European Commission for Democracy
through Law (Venice Commission), No Hate Speech Movement Campaign, etc.

V. RECONCILING FREEDOM OF EXPRESSION AND OTHER HUMAN RIGHTS

37. Human rights are interconnected and sometimes may come into conflict with each other, in particular
for certain issues pertaining to culturally diverse societies. This creates the need to strike a fair balance of
competing rights.

38. Freedom of expression is necessary for the fulfilment and enjoyment of a wide range of other human
rights, including the right to take part in cultural life, the right to vote and all other political rights related to
participation in public affairs.

A. FREEDOM OF EXPRESSION AND RIGHT TO PRIVATE LIFE
39. This section will explore the following issues:

e The links with Article 8 ECHR where issues of privacy may come into conflict with the rights protected
under Article 10 ECHR. This can be particularly relevant as concerns the press, both traditional and on
the internet, e.g. in case of defamatory remarks and the protection of one’s dignity or reputation
(honour), and online commenting (third party responsibility).

¢ In addition to the primarily negative obligation on the State to abstain from arbitrary interference in the
exercise of the right to private and family life, there are also positive obligations to ensure effective
respect for private life, in particular the right to protection of one’s reputation

e How rights under Article 8 and Article 10 are accorded equal respect, and when balancing these rights
consideration should be given to: (a) whether the remarks contribute to a debate of general interest; (b)
how well known is the person concerned and what is the subject of the report; (c) prior conduct of the
person concerned; (d) method of obtaining the information and its veracity; (e) content, form and
consequences of the publication; (f) severity of the sanction imposed (Von Hannover v. Germany (no.
2), Axel Springer AG v. Germany). [Note: Issues in this context can also concern the media and the
right to private life].

40. Please provide good practices (including relevant national jurisprudence).

]
I Austria / Autriche:

In addition to the safeguards against undue violations of a person’s reputation special provisions are in place regarding
the protection of personal rights against violations via the media. According to the Media Act (Sec. 6), the victim of certain
offences (e.g. defamation, libel, slander, insult or ridicule) committed in the media is entitled to claim for damages from the
media owner. In case of a compromising presentation of the strictly personal sphere of a person in the media, the person
affected is also entitled to claim indemnity from the media owner (Sec. 7). Furthermore, in special cases the publication of
the identity of a person (victims of crimes, suspects, convicts, withesses for an investigating committee of the National
Council) is forbidden (Sec. 7b).

In all those cases exceptions apply, for example concerning true reports on a public hearing in general representative
bodies true statements, predominant interests of the public in the publication (also on account of the position of the
mentioned person in public life) or the justified assumption that the person affected agreed with the publication. The
liability of the media owner is limited if the violating report was a live broadcast or if it concerns the availability for
download of a website.

The said provisions do not only oblige media undertakings and media services but all media owners, i.e. persons who
engage in the creation of contents of a medium (also an electronic medium) and its production and dissemination or
otherwise engages in the creation of the contents of a medium for the purpose of its subsequent broadcast, its availability
for download or its dissemination. Hence, also authors of websites or bloggers may be liable.
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Furthermore, according to the Media Act persons affected by facts published in a periodical medium are entitled to
request publication of a reply in such medium free of charge (Sec. 9). In certain cases the media are obliged to publish
the notification of the outcome of criminal proceedings upon request of a person about whom it was reported that he or
she is suspected of having committed a crime or that criminal proceedings are being conducted against this person
(Sec. 10).

Estonia / Estonie:

The European Court of Human Rights has rendered a precedent-value judgment in respect of how to balance the rights
foreseen in Articles 10 and 8 in the context of anonymous comments to an online news portal’s article in its Grand
Chamber case Delfi v. Estonia (16 June 2015, 64569/09). The Court agreed with the Government that in that case, taking
into account the nature of the comments in question, the fact that the comments were posted in reaction to an article
published by the applicant company on its professionally managed news portal run on a commercial basis, the
insufficiency of the measures taken by the applicant company to remove without delay after publication comments
amounting to hate speech and speech inciting violence and to ensure a realistic prospect of the authors of such
comments being held liable, and the moderate sanction imposed on the applicant company, the domestic courts’
imposition of liability on the applicant company was based on relevant and sufficient grounds, having regard to the margin
of appreciation afforded to the respondent State. Therefore, the Court concluded that the measure in question — a fine —
did not constitute a disproportionate restriction on the applicant company’s right to freedom of expression.

*kk

As of 1 January 2015 the Chancellor of Justice exercises supervision over observance of fundamental rights and
freedoms in organisation of covert collection of personal data and information related thereto, processing, use and
supervision thereof by authorities of executive power. Through independent, regular and effective supervision, the
Chancellor of Justice plays an important, sound and yet specific role in the system of overseeing surveillance measures.
English overviews of activites of the Chancellor of Justice in the area are available at
http://www.oiguskantsler.ee/en/annual-reports-0.

+ +
+ B + Georgia/ Géorgie:

Defamation

Georgian criminal legislation does not classify defamation as a criminal offence, but for those who make defamatory
statements civil liability may occur. In particular, Article 18 of the Civil Code of Georgia provides that persons may
protect their honour, dignity, privacy, personal inviolability or business reputation from defamation before the court. This
Article further ensures that, if information defaming the honour, dignity, business reputation or privacy of a person has
been disseminated in the mass media, it shall be retracted in the same media. Herewith, a person whose honour and
dignity has been defamed by information disseminated in the mass media may disseminate information in answer to the
defamation through the same media source. Moreover, if the violation has been caused by a culpable action, an injured
person may claim damages and may be compensated for non-pecuniary damages.86

Additionally, provisions of the Law on Freedom of Speech and Expression provide regulations in regards with defamation
of a private and public persons. Specifically, Article 13 reads out that “a person shall bear responsibility under the civil law
for defamation of a private person, if the plaintiff proves in court that the statement of the respondent contains a
substantiall)( false fact in relation to the plaintiff, and that the plaintiff suffered damage as a result of this
statement™’ and Article 14 follows that “a person shall bear responsibility under the civil law for defamation of a public
person if the plaintiff proves in court that the statement of the respondent contains a substantially false fact in relation to
the plaintiff, and that the plaintiff suffered damages as a result of this statement, and the falseness of the stated fact was
known to the respondent in advance, or the respondent acted with apparent and gross negligence, which led to spreading
a statement containing a substantially false fact.”®®

It may be stressed out that “the burden of proof for limitation of freedom of speech shall lie with the initiator of the
limitation. Any reasonable doubt that cannot be confirmed under the procedure established by the law shall be resolved
against the limitation of the freedom of speech”.®®

Herewith, any limitation of the rights recognized and protected by the Law shall be based on incontrovertible evidence
and any doubt on limitation of these rights, which cannot be confirmed under the procedure established by the law,
shall be resolved against the limitation of these rights.90

% Civil Code of Georgia, Article 18, English version (28/06/2017 - 30/06/2017) available at:
https://matsne.gov.ge/ka/document/view/31702?impose=translateEn&publication=89 ; Georgian Consolidated version (final) available
at: https://matsne.gov.ge/ka/document/view/31702?impose=original&publication=91

8 Law of Georgia on Freedom of Speech and Expression, Article 13, English version (27/10/2015 - 21/12/2016) available at:
https://matsne.gov.ge/en/document/view/33208?publication=5; Georgian Consolidated version available at:
https://matsne.gov.ge/ka/document/view/33208

% Ibid, Article 14.

® Ibid, Article 7.

* Ibid.
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As to the defamation suits, the Law envisages the period of limitation, accordingly, they may be filed with the court within
the period of 100 days after a person got or may have got acquainted himself with the statement he/she considers as
defamatory.91 Notably, the presumption of good faith is also provided for in the Law. Thus, according to Article 16 a
person shall be released from liability for defamation if he/she did not know and could not have known that he/she was
disseminating defamation.

Furthermore, a person may be granted a partial or conditional release from a liability provided by the law for a statement
containing a substantially false fact if he/she took reasonable measures to verify the accuracy of the fact, but was unable
to avoid a mistake, and took effective measures in order to restore the reputation of the person damaged by the
defamation; aimed to protect the legitimate interests of the society, and the benefits protected exceeded the damage
caused; made the statement with the consent of the plaintiff; the statement was a proportional response to the plaintiff's
statemengzagainst him/her; or the statement was a fair and accurate report in relation to the events attracting public
attention.

As a consequence of the Court's von Hannover v. Germany (1) judgment the German Federal Court of Justice has
developed a concept of graduated protection when balancing the rights of publishing companies to freedom of expression
against the right of private life (see judgment of the Federal Court of Justice of 6 March 2007, no. VI ZR 51/06). This
concept has also been confirmed by the German Federal Constitutional Court (see decision of the Federal Constitutional
Court of 13 June 2006, no. 1 BvR 565/06).

Germany / Allemagne:

The concept of graduated protection includes, inter alia, that courts have to analyse whether a press publication
contributes to a factual debate and whether its contents go beyond a mere desire to satisfy the readers’ curiosity.
According to the Federal Court of Justice, the greater the information value for the public, the more the interest of a
person for the protection of his or her private life has to yield — and vice versa. This weighing exercise also has to be
carried out in cases regarding the entertainment press. Though, it has to be noted that the readers’ interest in being
entertained is generally of less weight than the interest in protecting one’s private life.

The Court has explicitly approved this altered case-law of the German courts in its von Hannover v. Germany (2)
judgment.

I o I Republic of Moldova / République de Moldova:

The Law on freedom of expression secures the right to private and family life. However, it provides that this right shall not
be extended to information on private and family life that has been shared with the person’s express or tacit consent or in
those cases in which the information has been obtained in public places or when the person cannot reasonably count on
intimacy. At the same time, no one shall be held liable for publishing information on the person’s private and family life if
the public interest to know them exceeds the interest of the concerned person not to have this information spread.

The Law also secures the right of public figures to have their private and family life respected. However, the information
on the private and family life of public figures can be disclosed if this information is of public interest.

The Supreme Court of Justice interpreted in its Plenary Decision the term of public interest in accordance with the
European Court for Human Rights jurisprudence.

If public figures themselves raise attention on certain aspects from their private and family live, media have the right to
investigate them.

o Serbia / Serbie:

The Government firstly indicates that Article 46 of the Constitution provides that freedom of thought and expression shall
be guaranteed, as well as the freedom to seek, receive and impart information and ideas through speech, writing, art or in
some other manner. The same Atrticle provides that freedom of expression may be restricted by the law if necessary to
protect rights and reputation of others, to uphold the authority and objectivity of the court and to protect public health,
morals of a democratic society and national security of the Republic of Serbia.

According to Article 80 paragraph 1 of the Law on Public Information and Media, information regarding private life or
personal records (letter, diary, note, digital record, etc.), recording of images (photographs, drawings, film, video, digital,
etc.) and audio recordings (tape-recordings, gramophone records, digital, etc.), shall not be published without the consent
of the person whose private life the information refers to, or of the person whose words, image or voice it contains, if such

" Ibid, Article 19.
2 Ibid, Article 15.
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publication can lead to the reveal of that person's identity. The paragraph 2 of the same Article provides that minor shall
not be made recognizable by the information that may violate his/her right or interest. The paragraph 3 prescribes that
consent shall also be needed for the live transmission of image or voice via television, radio, etc. The paragraph 4
prescribes that the consent granted to one publication, to a specific manner of publication or to publication for a specific
purpose, shall not be deemed consent to repeated publication, to publication in a different manner or to publication for a
different purpose.

Article 81 of the same Law provides that if the person referred to in Article 80 paragraphs 1, 2 and 4 of this Law is
deceased, the consent shall be given by the spouse of the deceased, independently by his/her child having reached
sixteen years of age, by his/her parents or brothers or sisters, by the legal person that the deceased participated in
(official, member, employee) in the event the information or record refers to his/her activities in that legal person, or by the
person authorized therefore by the deceased.

Article 82 of the same Law prescribes that private information or personal records may be exceptionally published without
the consent of the person referred to in Articles 80 and 81 hereof if in particular case the public interest to know the
information or the record prevails over the interest to prevent publishing the information. It follows from the paragraph 2 of
the same article that it shall be deemed that the public interest referred to in paragraph 1 of this Article prevails over the
interest to prevent publishing the private information or personal records of a person, particularly if: the person had
intended the information or the record for the public or sent it to the media for publishing; if the information, i.e., record
pertains to a person, event, or occurrence that is of interest to the public, especially if it pertains to a holder of public office
or political function, and the publishing of the information is in the interest of nation security, public safety, or economic
wellbeing of the country, for the prevention of disorder or crime, protection of health and morality, or the protection of
rights and freedoms of others; the person has attracted the public attention by his/her statements or behaviour in private,
family or professional life and therefore given rise to the publication of such information or record; the information has
been disclosed or the record made in a public parliamentary debate or a public debate in a parliamentary body;
publication is in the interest of judiciary, national security or public security; the person did not object to the collection of
information or the making of the record, although he/she was aware that this was done for publication purposes;
publication is in the interest of science or education; publication is necessary to alert of a danger (prevention of a
contagious disease, search for a missing person, fraud, etc.); the record includes a multitude of persons or voices (fans,
concert audience, protesters, passers-by, etc.); it is the record of a public gathering; the person is shown as part of
landscape, natural setting, human settlement, square, street or a similar scene.

H Switzerland / Suisse:

La campagne d’information ,Petites histoires d’internet*™, lancée par I'Office fédéral de la communication, donne des
conseils pour la protection de sa propre sphére privée. Les informations contenues sur ce site sont simples et facilement
compréhensibles et touchent ainsi également un public jeune.

«93

Le 9 juin 2017, dans un nouvel arrét de principe*, le Tribunal fédéral a constaté une violation du droit de la personnalité
par une campagne médiatique. Une violation du droit de la personnalité protégé par le Code civil suisse peut, selon cet
arrét, non seulement étre commise par le biais d’'informations fausses mais est également illégale une forme de compte
rendu qui revient a une ingérence excessive dans l'individualité de la personne concernée et n’est pas justifiée par un
intérét public & I'information”.

41. Issues related to protection of reputation can also be considered here. These will include:

o Issues relating to the protection of people against false statements which cause damage to
their reputation and instances of defamation.

o Distinctions to make in connection with defamation:
= criticism v. insults
= valued judgement v. statement of fact
= professional v. personal attacks
= public figures v. private citizens
= Private citizens

o Criminal and civil law, including defence in defamation proceedings (legal aid).

42. Please provide good practices in relation to the preceding topics.

]
I Austria / Autriche:

See paras 23 and 40 above.

% http://www.thewebsters.ch/fr/
 Arrét du TF 5A_256/2016 du 9 juin 2017 (extraits publiés dans ATF 143 Ill 297 — affaire Hirschmann Il)
% Cf. a propos de cet arrét Bettina Bacher, Personlichkeitsverletzung durch eine Medienkampagne, http://sui-generis.ch/47.
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Victims of defamation can claim compensation in criminal proceedings under the Media Act. If no such criminal
proceedings are conducted, the victim may claim compensation by way of a separate request. In the proceedings relating
to such a separate request, the victim is entitled to legal aid in accordance with the provisions of the Code of Civil
Procedure (Sec. 8a para. 3 of the Media Act).

Estonia / Estonie:

According to § 1046 of the Law of Obligations Act (“Unlawfulness of damaging personality rights”), the defamation of a
person, inter alia, by passing undue value judgement, by the unjustified use of the name or image of the person, or by
breaching the inviolability of the private life or another personality right of the person, is unlawful unless otherwise
provided by law. Upon the establishment of unlawfulness, the type of violation, the reason and motive for the violation and
the gravity of the violation relative to the aim pursued thereby shall be taken into consideration. The violation of a
personality right is not unlawful if the violation is justified considering other legal rights protected by law and the rights of
third parties or public interests. In such case, unlawfulness shall be established based on the comparative assessment of
different legal rights and interests protected by law.

According to § 1047 (1) and (2) of the Law of Obligations Act (“Unlawfulness of disclosure of incorrect information”) the
violation of personality rights or interference with the economic or professional activities of a person by way of disclosure
of incorrect information or by the incomplete or misleading disclosure of factual information concerning the person or the
activities of the person is unlawful unless the person who discloses such information proves that, upon the disclosure
thereof, the person was not aware and was not required to be aware that such information was incorrect or incomplete.
The disclosure of defamatory facts concerning a person or facts which may adversely affect the economic situation of a
person is deemed to be unlawful unless the person who discloses such facts proves that the facts are true.

Only in exceptional cases, defamation and insulting of persons is criminally punishable in Estonia (i.e. in cases of
defamation and/or insulting of persons enjoying international immunity, representatives of state authority and court).

*kk

A body of Supreme Court case law has developed concerning issues relating to the protection of reputation.

I o I Republic of Moldova / République de Moldova:

The Law on freedom of expression provides that everyone has the right to defend his/her honour, dignity and professional
reputation that have been affected by share of false accounts of facts, valued judgments that have no sufficient factual
basis or by insult. In case of dissemination of facts, these rights shall be restored if the information is false and defamatory
and allows the identification of the person concerned in that information. The person whose rights have been violated by
valued judgments shall be restored in his/her rights, if the valued judgment is not based on a sufficient factual base, have
a defamatory character and allow the identification of the person concerned in that information. Insults represent those
intentional verbal or non-verbal expressions that do not correspond to the general rules of behaviour that are accepted in
a democratic society and that allows the identification of the person concerned in these expressions.

The above-mentioned Law also guarantees the freedom to criticise the state, the public authorities and public servants.
State and public authorities cannot initiate civil actions on defamation and they are not protected by criminal or
administrative legislation against defamatory declarations. Public servant can be criticised and their actions can be
verified by the media, if they concern the way in which they exercise their professional attributions and if it is necessary for
ensuring the transparency and the responsible exercise of their attributions.

The Law on freedom of expression sets out separate proceedings of examining cases related to defamation and defence
of private and family life. It establishes the condition of respecting a preliminary procedure before addressing the case to
the national courts and sets out shorter terms for introducing a case to the court. The Law introduces several
presumptions in relation with defamation cases. Any reasonable doubt on awarding a person the status of a private
person or a public person shall be interpreted in the favour of offering the status of public person. Any reasonable doubt
that may appear between public interest and curiosity shall be interpreted in the favour of offering the status of public
interest. Any reasonable doubt on awarding the status of valued judgment or account of facts shall be interpreted in the
favour of awarding the status of valued judgment.

o Serbia / Serbie:

Firstly, the Government notes that the Law on Public Information and Media sets forth two basic rights of a person
affected by published information, namely a right to reply and a right to demand correction of the published information
from the court.

Article 83 of the said Law determines that the person whom the information refers to and may breach his/her right or
interest, may request from the editor-in-chief to publish free of charge a reply in which he/she claims the information is
incorrect, incomplete or inaccurately conveyed. The same article stipulates that if the editor-in-chief fails to publish the
reply, having no reasons for not publishing the reply set in Article 98 of this Law, or if he/she publishes the reply in an
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unprescribed manner, the holder of the right of reply may file a claim against the editor-in-chief for the publication of the
reply.

Further on, Article 84 of the same Law prescribes that a person, whose right or interest has been violated by the
publication of incorrect, incomplete or inaccurately conveyed information, may demand by a claim that the editor-in-chief
publish free of charge his/her correction of that information as incorrect, incomplete or inaccurately conveyed.Further
detailed provisions (including deadlines) regarding the right to replay to information and the right for correction of
information are contained in Articles 85-100 of the same Law.

The specific protection of repution related to publicated information is also regulated by the Law on Public Information and
Media, which provides damaged person with a right to file a claim with a court. Namely, Article 101 of the Law provides
that if the publication of information or record violates the presumption of innocence, prohibition of hate speech, rights and
interests of minors, ban of public display of pornographic content, right to personal dignity, right to authenticity or right to
privacy, in accordance with the provisions hereof, it may be requested by a claim: to determine whether the publication of
information or record had violated a right or interest; non-publication of information or record and ban from republishing of
information; to hand in a record, to remove or destroy a published record (delete a video recording, delete an audio
record, destroy a negative, remove from publications, etc.). Aforementioned claim shall be filed against the editor-in-chief
of the medium in which the information or record was published (Article 103). Also, a plaintiff may request from the court
issue an interim order prohibiting the editor-in-chief from republishing the same information or record (Article 104). In
addition, it may be requested from the court to threaten the editor-in-chief that he/she will pay commensurate financial
compensation to the plaintiff in the event he/she acts against the court decision (article 105). It should also be noted that
plaintiff has the right to seek pecuniary and non-pecuniary damages from the journalist and editor in chief if proven he/she
is to blame for damages (Art. 112 and 113). A plaintiff also has the possibility to seek damages from a publisher,
regardless of its guilt on the basis of objective responsibility (Article 114).

Regarding criminal liability the Serbian law prescribes three criminal acts of importance to this subject: insult;
dissemination of information on personal and family life; disparaging the reputation of Serbia and ruining the reputation of
a foreign state or international organisation. Specifically, the Criminal Code ("Official Gazette of the Republic of Serbia",
nos. 85/05, 88/05, 107/05, 72/09, 111/09, 121/12, 104/13, 108/14 and 94/16) provides that criminal act of insult is
punishable only by pecuniary fine and that its prosecution is possible only via private accusation (Art. 170 and 177). Also,
Article 170 paragraph 4 provides that there shall be no punishment for insult if the statement is given within the framework
of serious critique in a scientific, literary or art work, in discharge of official duty, journalist tasks, political activity, in
defence of a right or defence of justifiable interests, if it is evident from the manner of expression or other circumstances
that it was not done with intent to disparage.

It should also be noted that since January 2013 defamation has no longer been considered as a criminal offence in
Serbia. To clarify the difference between insult and defamation in Serbian legal system, we note that defamation consists
of false statement, contrary to insult which could consist of both true and false statement.

The Law also provides for a higher pecuniary fines if insult or dissemination of information on personal and family life are
committed through the press, radio, television or other media or at a public gathering (Art. 170 and 172). Article 172 of the
Law further provides that whoever relates or disseminates information of anyone’s personal or family life that may harm
his honour or reputation, shall be punished with a fine or imprisonment up to six months. If what is related or disseminated
resulted or could have resulted in serious consequences for the injured party, the offender shall be punished with
imprisonment up to three years. The paragraph 4 of the same article provides that the offender shall not be punished for
relating or disseminating information on personal or family life in discharge of official duty, journalist profession, defending
a right or defending justifiable public interest, if he proves the veracity of his allegations or if he proves reasonable
grounds for belief that the allegations he related or disseminated were true. It is also provided that veracity or falsehood of
related or disseminated information (from the personal or family life of a person) may not be included in evidence
procedure, except in cases specified in paragraph 4 of this Article.

B. FREEDOM OF EXPRESSION AND FREEDOM OF THOUGHT, CONSCIENCE AND RELIGION

43. This section will cover the links with Article 9 ECHR as the expression of personal beliefs and ideas
is for many an inherent part of the holding of those beliefs and ideas. This section will explore the ‘duties
and responsibilities’ referred to in Article 10.2 ECHR (“— in the context of religious opinions and beliefs — may
legitimately be included an obligation to avoid as far as possible expressions that are gratuitously offensive
to others and thus an infringement of their rights, and which therefore do not contribute to any form of public
debate capable of furthering progress in human affairs.”(Otto-Preminger-Institute case). Consideration may
also be given to the rights of expression of religious communities, etc.

44. Please provide good practices in relation to the preceding topics.
|
I Austria / Autriche:

As mentioned above (para 29), the legal order provides for protection against hate speech. This also regards the
vilification of religion. Of course, infringements of the rights to freedom of expression have to be scrutinised as to their
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proportionality in every single case. Thus, caricatures or satirical statements and critique with sufficient factual basis
directed against religious groups or beliefs are not to be criminalised.

The important role of the media for religious communities is acknowledged by the public remit of the ORF. According to its
core public mandate, the ORF shall inter alia ensure due regard for the importance of legally recognised churches and
religious communities (Sec. 4 no. 12 ORF-Act).

I o I Republic of Moldova / République de Moldova:

As a result of broad consultations with the civil society the draft Law regarding the modification and completion of Law on
religious cults and their components was adopted by the Parliament in final reading on 21 December 2011, changing its
name to Law on freedom of conscience, thought and religion, in order to bridge the gap between the name and purpose
of the Law. Other amendments adopted as a result of broad consultations with the civil society, including religious
communities, have the purpose of reaffirming the commitment of the state to warrant equality and non-discrimination of all
religious communities. The state recognizes a priori all religions and does not expose its position as to the legitimacy of
religions, this being also prohibited by law. In this sense, the only action under the mandate of the Ministry of Justice is to
register religious communities that intend to possess legal personality. The registration procedure of religious
communities is regulated by the current legislation, being transparent and common to all religious entities. Besides that,
for contributing to the facilitation of the registration procedure, the Ministry of Justice has elaborated a series of patterns of
documents, available on the website www.justice.gov.md.

In 2011 the Ministry of Justice in partnership with the United Nations Development Program in the Republic of Moldova
performed a round table on topic ,Freedom of Conscience, Thought and Religion — Relevancy and Perspectives of
Regulation”, with the participation of the Special Rapporteur of the United Nations on freedom of religion or belief and of
the representatives of the civil society.

In March 2011, the Ministry of Justice has registered the Islamic League of the Republic of Moldova. As a consequence,
the Muslim worship was included in the State Register of non-commercial organizations.

Taking into consideration that on 12 May 2009 the European Court of Human Rights pronounced the judgment Magaev v.
Moldova (application no. 6303/05), the Administrative Code was amended so that it now punishes the restriction of the
right to freedom of conscience and religion of the people who participate at religious rituals of the non-registered
worships.

In order to prevent discrimination on religious grounds, the National Action Plan on Human Rights ensures that the school
programs in the field of religious education promote religious diversity and are independent on religious ideologies and
dogmas, and every incident, speech or crime that is motivated by religious hatred is properly investigated and the
perpetrators are held accountable according to the law.

[Note that Chapter IV will focus on hate speech. Good practices which appear here can be distinct from
those that would be included in the previous Chapter IV on Hate speech].

45. Reference should also be made to:

e Freedom of expression in employment situations

46. Please provide good practices in relation to the preceding topic.

Germany / Allemagne:

An important aspect of freedom of expression in employment situations is the protection of whistleblowers. General
provisions in the field of German labour law (sections 612a and 626 of the German Civil Code and section 1 of the
Protection against Unfair Dismissal Act) and in constitutional law (Articles 2(1), 5 and 20(3) of the Basic Law) provide the
legal basis for such protection.

There are also numerous provisions of special legislation which supplement the protection of whistleblowers guaranteed
by the aforementioned provisions in particular areas of activity, examples being section 13 of the Money Laundering Act
and section 17(2) of the Occupational Health and Safety Act.

By transposing European Directive 2016/943/EU on the protection of undisclosed know-how and business information
(tradesecrets), Germany will further develop the protection of whistleblowers in German law. The purpose of this
upcoming legislation is to make it clear that the disclosure of trade secrets is lawful if its purpose is to expose professional
or other misconduct or illegal activity in order to protect the general public interest.
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b Serbia / Serbie:

The Government encloses a judgment of the Supreme Court of Cassation as evidence of relevant case-law of domestic
courts pertaining to freedom of expression in employment situations®®. It can be concluded from the enclosed judgment
that the plaintiff 's employment (the plaintiff was a miner) was terminated by decision of his former employer on account of
his statement given to the local television station which was broadcasted three times that day. Namely, the plaintiff
complated about the working conditions of his former employer by stating that there was a lot of gasses and smoke on his
workplace and that one’s health could be harmed because his own health has been harmed after 24 years of service at
the same employer. His employer consequently terminated his contract by stating that the employers reputation was
harmed by such statement which contained false information about working conditions. In its judgment, the Supreme
Court of Cassation established that the plaintiffs intention was not to harm the employer’'s reputation but that such a
statement represented a means for obtaining the employees employment, economic and social rights and freedoms.
Additionally, the court stated that the defendant (the employer) did not try to prove during the proceedings that such a
statement was no true. Additionally, domestic courts established that the subject termination of contract was unlawful and
ordered the employer to reinstate the plaintiff to employment status.

o The wearing of religious symbols

47. Please provide good practices in relation to the preceding topic.

Estonia / Estonie:

There are no restrictions on wearing religious symbols.

l l France:

Bonnes pratiques relatives au port de signes religieux dans I'espace public et au principe de laicité et a la liberté
conscience et de religion

L’article 1°" de la Constitution francaise, qui consacre le principe de laicité, précise que la République « assure I'égalité
devant la loi de tous les citoyens sans distinction d’origine, de race ou de religion. Elle respecte toutes les croyances ».
La liberté de religion ou de conviction est également consacrée par la Déclaration des droits de 'lHomme et du citoyen de
1789. La loi de 1905 concernant la séparation des Eglises et de I'Etat dans son article 1 dispose : "La République
assure la liberté de conscience. Elle garantit le libre exercice des cultes sous les seules restrictions édictées ci-apres
dans l'intérét de I'ordre public".

La laicité est le principe juridique qui garantit la liberté de religion ou de conviction en France. Fondée sur les principes de
liberté et d’égalité, elle implique la liberté de conscience de chacun, le pluralisme et la tolérance religieuse, ainsi que la
neutralité des pouvoirs publics — et notamment la séparation de I'Etat et des Eglises.
1) L’application du principe de laicité

1) Le principe de laicité dans le service public
Aucun agent d’un service public ne peut manifester ses convictions religieuses par des signes ou des comportements
prosélytes. Il se doit d'adopter un comportement neutre vis a vis des usagers du service public et de ses collégues de
travail. Dans ces conditions, le port du voile par un agent public est interdit (ex. : Cour administrative d’appel de
Versailles, 23 février 2006, Mme Rachida X, n° 04VE03227).
Cette obligation de neutralité est accompagnée d’une liberté de croyance, de conscience et de religion.

La loi n° 2016-483 du 20 avril 2016 relative a la déontologie et aux droits et obligations des fonctionnaires renforce ainsi
le principe de laicité avec :

» Des formations de sensibilisation au principe de laicité dispensées aux agents.

» Une commission « laicité et fonction publique » qui répond aux questions des agents sur I'application du
principe de laicité (juin 2016).

Une circulaire du 15 mars 2017, pris par la ministre de la fonction publique, précise le sens et la portée pour les agents
publics du principe de laicité, et son corolaire, le principe de neutralité. Elle énumeére ainsi les cas qui constituent un
manquement a l'obligation de neutralité : port de signe d’appartenance religieuse dans le service, inscription d’'une
adresse électronique professionnelle sur le site d’'une association cultuelle, prosélytisme, etc. Elle présente également les

% Annex 7 - Judgment of the Supreme Court of Cassation Rev2 503/2016 of 12 April 2017

62



https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_qf5I4yfa4wTD

nouveaux outils de formation, de communication, de conseil et de veille mis en place pour permettre aux agents publics
d’exercer leurs fonctions dans le respect du principe de laicité.

2) Port de signes religieux a I'école et a l'université

La loi du 15 mars 2004 encadre le principe de laicité, le port de signes ou de tenues manifestant une appartenance
religieuse dans les écoles, colleges et lycées publics. Cette loi avait été prise suite aux constats de tensions liées a
I'affirmation des revendications communautaires dans les établissements scolaires et a la protection des éleves identifiés
par leur appartenance.

En 2004, le Conseil d’Etat, dans son avis, avait déclaré la loi de 2004 conforme a la Convention européenne de
sauvegarde des droits de 'homme et des libertés fondamentales au regard de la liberté de manifester sa religion et du
principe de non-discrimination. L’application de cette loi s’est faite par I'intermédiaire de périodes de dialogues entre les
éléves, les parents et les autorités compétentes.

Les juridictions frangaises ont reccemment été amenées a apprécier I’étendue de I'interdiction du port de signes
religieux afin de trouver le juste équilibre entre le principe de laicité et la liberté d’exprimer son appartenance a
une religion.

La question s’est ainsi posée concernant le port du voile par les méres accompagnatrices des enfants lors de sorties
scolaires.

Dans un avis du 23 décembre 2013, le Conseil d’Etat affirme que les meres voilées ne sont pas soumises au principe de
neutralité et qu’elles doivent étre regardées, au méme titre que les enfants, comme des usagers du service public. La
juridiction laisse la possibilité aux autorités compétentes de recommander aux parents de s’abstenir de manifester leur
appartenance ou leur croyance religieuse. Cependant, les restrictions a la liberté de manifester ses opinions religieuses
ne peuvent résulter que de textes particuliers ou de considérations liées a I'ordre public ou au bon fonctionnement du
service. A l'université, les enseignants et personnels de I'enseignement supérieur sont soumis a des regles de stricte
neutralité. Cependant les étudiants sont autorisés a porter des signes manifestant leurs convictions religieuses.

La législation frangaise réussit ainsi a trouver un équilibre entre la nécessité d’assurer le principe de laicité et la liberté de
chacun d’exprimer sa religion, en faisant une application au cas par cas, au regard de la mission de chacun. Les
différentes formations proposées ont pour but de sensibiliser les agents a ces dispositions afin de permettre une
application sereine de la loi.

3) Port du vétement religieux dans le secteur privé

La question du port du voile a appelé différentes juridictions a se prononcer sur le périmetre soumis au principe de laicite,
et ce a I'égard des salariés de droit prive.

Selon les articles L. 1121-1, L. 1132-1, L. 1133-1 et L. 1321-3 du code du travail intégrant les dispositions de la directive
de I'Union européenne du 27 novembre 2000, prohibant les discriminations fondées notamment sur la religion, les
restrictions a la liberté religieuse doivent étre justifiées par la nature de la tache a accomplir, répondre a une exigence
professionnelle essentielle et déterminante et proportionnées au but recherché.

La jurisprudence a récemment da statuer sur I'équilibre a trouver entre la liberté d’exprimer sa croyance religieuse et le
principe de laicité, s’agissant de personnes chargées d’'une mission de service public mais travaillant pour le compte
d’une société privée.

Dans son arrét concernant la Caisse primaire d’assurance maladie de la Seine Saint-Denis (Soc, 19 mars 2013), la Cour
de cassation a ainsi jugé que des salariés de droit privé soumis au code du travail ne pouvaient manifester leurs
croyances religieuses par des signes extérieurs dans la mesure ou ils participaient a une mission de service public. Cette
décision a su trouver un équilibre qui est, de fait, validé par la Cour européenne des droits de 'homme. Celle-ci, prenant
en compte les avis du Conseil d’Etat du 3 mai 2000 et du 19 décembre 2003, a estimé que cette application du principe
de laicité aux agents exergant une mission pour I'Etat ne violait pas, en I'espéce, l'article 9 de la Convention européenne
des droits de 'homme (Arrét Ebrahimian c. France, 26 novembre 2015, n°64846/11).

Elle admet le principe de neutralité comme corollaire du principe d’égalité et le principe de laicité de I'Etat existant dans
les relations entre les collectivités publiques et les particuliers comme fondement du principe de neutralité.

Il. L’interdiction de la dissimulation du visage dans I’espace public

La loi n°® 2010-1192 du 11 octobre 2010 a pour objectif de réprimer les pratiques tendant a dissimuler son visage,
susceptibles de constituer un danger pour la sécurité publique et qui méconnaissent les exigences minimales de la vie en
société. Elle pose le principe d'une interdiction générale de la dissimulation du visage dans l'espace public, son article
1er énongant a cet effet que « nul ne peut, dans I'espace public, porter une tenue destinée a dissimuler son visage ». Les
conditions d'application de la loi du 11 octobre 2010 interdisant la dissimulation du visage dans les lieux publics ont été
précisées par la circulaire n°2010-1192 du 11 octobre 2010.

Ainsi, la loi interdit la dissimulation du visage dans I'espace public. Elle définit cet espace comme « constitué des voies
publiques ainsi que des lieux ouverts au public ou affectés a un service public ». Constituent des lieux ouverts au public
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les lieux dont l'accés est libre (plages, jardins publics,...) ainsi que les lieux dont l'acces est possible, méme sous
condition, dans la mesure ou toute personne qui le souhaite peut remplir cette condition (paiement d'une place de cinéma
ou de théatre par exemple). Les commerces, les établissements bancaires, les gares, les différents modes de transport
en commun sont aussi des espaces publics.

Cette loi s’applique pour toutes tenues religieuses ou culturelles ne permettant pas I'identification de la personne
(voile intégral, cagoule, masque,...) sauf exceptions (pour des raisons de santé, de motifs professionnels, des
manifestations sportives, festives, artistiques et traditionnelles, prescrites par des dispositions I|égislatives ou
réglementaires ou encore par des prescriptions religieuses dans un lieu de culte). Depuis 2004, en application du principe
de laicité, le port du voile qui laisse apparaitre le visage, est interdit dans les écoles, les colléges ou les lycées publics
mais est autorisé dans les lieux publics ou les universités (cf supra).

L’article 3 de la loi du 11 octobre 2010 dispose que « la méconnaissance de l'interdiction édictée a l'article 1er est punie
de 'amende prévue pour les contraventions de 2éme classe », punie par une peine de 150 euros d’'amende et/ou de
stage de citoyenneté.

En outre, la loi créée le délit de dissimulation forcée du visage, punissant toute personne qui forcerait une autre personne
a dissimuler son visage, sans qu'un lien de famille ou de subordination formel entre ces personnes soit requis. Ce délit
est puni d'un an d'emprisonnement et de 30 000 euros d'amende. Lorsque le fait est commis au préjudice d'une personne
mineure, les peines sont portées a deux ans d'emprisonnement et & 60 000 euros d'amende.

Si la dissimulation du visage dans I'espace public constitue une infraction, la loi ne confére en aucun cas a un particulier
ou a un agent public le pouvoir de contraindre une personne a se découvrir. La circulaire ministérielle du 31 mars 2011 a
précisé que l'exercice d'une telle contrainte constituerait une voie de fait et exposerait son auteur a des poursuites
pénales.

Cette loi réaffirme les valeurs fondamentales de la République incompatibles avec la situation d’exclusion dans laquelle
se trouvent les femmes. Elle se fonde sur le principe d’égalité entre les femmes et les hommes et celui de la dignité
humaine. En effet, le port du voile intégral empéche les femmes d’exercer certaines activités a I'égal des hommes. De
nombreuses associations de défense des droits des femmes avaient soutenu I'élaboration de cette loi.

Elle a été déclarée conforme a la Constitution par la décision n°2010-613 du Conseil constitutionnel et a la Convention
européenne des droits de I'homme par l'arrét S.A.S. ¢/ France, n°43825/11 de la Cour européenne des droits de
'homme. La Cour a souligné que la préservation des conditions du « vivre ensemble » était un objectif légitime a la
restriction contestée et que, notamment au regard de la large marge d’appréciation dont dispose la France sur cette
question de politique générale, linterdiction de porter une tenue destinée a dissimuler son visage dans I'espace public
prescrit par la loi du 11 octobre 2010 n’était pas contraire a la Convention.

De nombreuses associations de défense des droits des femmes avaient soutenu I'élaboration de cette loi, qui a un
caractére circonscrit dans son application : le nombre de contraventions émises a baissé de 25 % entre 2014 (496) et
2015. En outre, la loi interdit au service de police ou de gendarmerie a contraindre un contrevenant a éter son voile.

Germany / Allemagne:

The wearing of religious symbols in public is covered by the religious freedom according to Art. 4 of the German Basic
Law. However, it has been a matter of legal dispute in recent years if religious clothing such as headscarf may be worn by
teachers in public schools. According to some school laws of several federal states, teachers in public schools are not
allowed to make political, religious and ideological avowals including clothing which is religiously connoted. In 2015 the
Federal Constitutional Court held that religious avowals conveyed by a teacher's outward appearance may only be legally
restricted if the general peace at schools or the state’s neutrality is sufficiently endangered in a specific way.

1. SPECIFIC FOCUS AREA: BLASPHEMY
48. This section will cover:

o That there is no uniform European concept of ‘morality’ (Handyside and Muller cases);
the wider margin of appreciation regarding limitations; and that there is no protection to
the advocacy of religious hatred (Ofto-Preminger and Wingrove cases). Reference to
Article 20(2) of ICCPR will be made, also Parliamentary Assembly Recommendation
1805(2007) on blasphemy, religious insults and hate speech against persons on
grounds of their religion and the Committee of Ministers’ reply thereto.

[Relevant work of the Venice Commission will also be referenced.]
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49. Please provide good practices in relation to guaranteeing freedom of expression and addressing
the phenomenon blasphemy. These may include recent developments or changes of legislation,
jurisprudence and practice in this area.

]
I Austria / Autriche:

See para 44 above.

l l France:

Bonnes pratiques francaises en matiére de droit au blaspheme

Le blaspheme peut étre défini comme une « atteinte commise a I'égard de croyances religieuses, des divinités ou des
symboles religieux qui se matérialise par des paroles, des écrits ou toute autre forme d’expression, réprimée par un
dispositif juridique qui les assortit de sanctions ».

Conformément a I'article 11 de Déclaration des Droits de 'Homme et du Citoyen du 26 ao(t 1789, a I'article 10 de la
Convention Européenne de Sauvegarde des Droits de 'lHomme et a la loi du 29 juillet 1881 sur la liberté de la presse, la
liberté d’expression est le principe, et ses restrictions constituent I'exception.

1) Absence d’incrimination du blasphéme en droit pénal frangais

Il n’existe en France aucune infraction pénale applicable au blaspheéme. Par conséquent, il existe un droit au blasphéme
en droit frangais. Les croyances, dogmes ou symboles religieux peuvent donc faire I'objet de toutes les critiques, méme
les plus acerbes. Les atteintes aux croyances ne sont jamais constitutives d’'une infraction.

Ce principe est fréquemment rappelé par les juridictions frangaises qui affirment que « en France, société laique et
pluraliste, le respect de toutes les croyances va de pair avec la liberté de critiquer les religions quelles qu’elles soient et
avec celle de représenter des sujets ou objets de vénération religieuse ; que le blasphéeme qui outrage la divinité ou la
religion n'’y est pas réprimé »*.

Un statut spécifique a longtemps perduré en Alsace-Moselle, ou en application de la loi du 17 octobre 1919 relative au
régime transitoire de I'Alsace et de la Lorraine, les dispositions législatives et réglementaires applicables au moment du
retour a la France des territoires constituant la Moselle, le Bas-Rhin et le Haut-Rhin ont été maintenues en vigueur
jusqu'a l'introduction dans ces territoires des lois et reglements applicables dans le reste de la France.

Or, l'article 166 du code pénal allemand du 15 mai 1871, qui incrimine le blaspheme, demeurait donc encore applicable
dans les départements du Bas-Rhin, du Haut-Rhin et de la Moselle. Toutefois, dans la mesure ou cet article n'a jamais
fait I'objet d'une traduction en frangais, et ne remplissait dés lors pas les engeances d'accessibilité de la loi, le Conseil
constitutionnel, dans sa décision n°® 2012-285 QPC du 30 novembre 2012, avait décidé de son inapplicabilité. La
disposition, qui n'a pas été traduite par la suite et était de fait tombée en désuétude, a été supprimée par la loi du 27
janvier 2017.

2) Existence d’une protection des croyants en droit pénal francais

En revanche, les dispositions de la loi du 29 juillet 1881 sur la liberté de la presse prévoient la répression des infractions
commises a I’égard des croyants. Sont constitutives d’infractions au sens de ladite loi notamment les diffamations,
injures, provocations a la discrimination, a la haine ou a la violence commises en raison de I'appartenance ou non d’un
individu a une religion.

Le droit frangais organise donc une différence fondamentale entre les atteintes aux croyances — le blasphéme —
qui ne sont jamais réprimées et les atteintes aux croyants, qui font I'objet d'une législation spécifique. Le
Iégislateur francgais ne vise pas, en effet, la protection des religions ou des croyances en tant que telles mais bien,
derriére elles, la protection de I’ordre public et des personnes.

La volonté du Iégislateur ne consiste donc pas a interdire tout débat sur la question des croyances, mais a sanctionner
les propos et écrits qui visent a porter atteinte a I'nonneur ou la considération ou a provoquer a la discrimination, la haine
ou la violence en raison de la religion de celui qui en est victime.

Il convient de noter que la législation frangaise a progressivement évolué dans le sens d’un renforcement de la lutte
contre les discours de haine susceptibles de porter atteinte a I'ordre public, tout en ayant soin de s’inscrire dans la
conception francgaise de la laicité, la protection de tous les cultes et le respect de la liberté de conscience.

Si la notion de blasphéme a été définitivement supprimée du droit frangais avec la loi du 29 juillet 1881 sur la liberté de la
presse, cette loi a également introduit en droit francais un certain nombre d’incriminations de nature a éviter les abus,
incriminations par la suite complétées et enrichies par les réformes successives : sont ainsi réprimées la diffamation et
l'injure, publiques ou non publiques, en raison de la religion de la victime ainsi que la provocation, publique et non
publique, suivie ou non d’effet, a la violence, la haine ou a la discrimination d’un individu en raison de sa religion (ainsi
qu'il a été rappelé au §32 du questionnaire, ou le mouvement de renforcement de la répression de ces infractions a été
souligné).

Enfin, la loi du 9 décembre 1905 relative a la séparation des Eglises et de I'Etat réprime spécifiquement les pressions
exercées pour déterminer une personne a exercer ou s’abstenir d’exercer un culte. L’article 31 de la loi de 1905 punit de
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la peine d'amende prévue pour les contraventions de la 5éme classe ceux qui, soit par voies de fait, violences ou
menaces contre un individu, soit en lui faisant craindre de perdre son emploi ou d'exposer a un dommage sa personne,
sa famille ou sa fortune, l'auront déterminé a exercer ou a s'abstenir d'exercer un culte, a faire partie ou a cesser de faire
partie d'une association cultuelle, a contribuer ou a s'abstenir de contribuer aux frais d'un culte.

La législation frangaise est donc un exemple de bonne pratique, en ce qu'elle privilégie la liberté d'expression lorsqu'il
s'agit de favoriser le débat d'idée et d'opinion autour des religions, mais qu'elle protége néanmoins les croyants de toute
incitation a la haine, a la discrimination et a la violence. Elle se situe ainsi dans les criteres dégagés par la Cour
européenne des droits de I'nomme en matiére de liberté d'expression, qui n'est bornée, en la matiére, que lorsqu'elle
dégéneére en discours de haine ou en incitation a la discrimination. Elle est conforme aux travaux de la commission de
Venise qui avaient, en la matiere, estimé que : « l'infraction de blaspheme devrait étre abolie (comme c’est déja le cas
dans la plupart des Etats européens) et qu’elle ne devrait pas étre rétablie »

'Sénat, étude de Iégislation comparée n° 262- janv. 2016 « La répression du blaspheme ».

*TGU Paris, 17° ch., 22 mars 2007, Société des habous et des lieux saints de Ilslam et Union des organisations
islamiques de France ¢/ Ph. Val, cité cf. supra

Germany / Allemagne:

The provisions of the German Criminal Code which are applicable to racist and xenophobic crimes (e.g. incitement to
hatred, insult - see above, box No. 29) in most cases also cover offences against persons on grounds of their religion.

In addition to this, the German Criminal Code contains two offences specifically regarding the insult of religion or the
disturbance of its exercise: Section 166 (Defamation of religions, religious and ideological associations) and section 167
(Disturbing the exercise of religion).

Though, it has to be noted that sections 166 und 167 of the German Criminal Code cannot be deemed as blasphemy laws
in the classical sense. First, they do not refer to one specific religion but are applicable to any religion or religious or
ideological association in Germany. Second, pursuant to section 166 of the German Criminal Code not every defamation
of a religion is punishable but only one that is capable of disturbing the public peace. This means that the main purpose of
the provision is not to protect religion or religious groups for their own sake but to protect the public safety and the
population’s trust in the legal security.

When applying these provisions, the criminal courts in each individual case have to strike a balance between freedom of
religion and other fundamental rights like freedom of expression or artistic freedom.

Finally, it has to be pointed out that the practical relevance of these provisions is very limited. In 2015 in Germany only 6
persons have been convicted of an offence under section 166 or 167 of the Criminal Code.

-I Switzerland / Suisse:

Le droit suisse ne connait pas d’interdiction du blasphéme en tant que tel. L’article 261 du Code pénal suisse (Atteinte a
la liberté de croyance et des cultes)97 ne protege pas Dieu, la religion, 'Eglise ou les institutions religieuses. Cette
interdiction protége le respect du prochain et de sa conviction en matiére religieuse et de ce fait également la paix
religieuse. Est punissable, celui qui aura offensé ou bafoué les convictions d’autrui en matiére de croyance publiquement
et de fagon vile. L’article 4 al. 1 de la Loi fédérale sur la radio et la télévision®® prévoit un cadre plus sévéere et exige que
« Toute émission doit respecter les droits fondamentaux ». Selon la jurisprudence de I'Autorité indépendante d’examen
des plaintes en matiére de radio-télévision (autorité de plainte), cette exigence n’est pas respectée si une émission
contrevient a la liberté de conscience et de croyance. Seuls les contenus centraux de la croyance sont protégésgg. Les
sen;tiorpents religieux doivent étre touchés ,de maniére significative, ce que I'autorité de plainte a nié dans différents
cas .

C. FREEDOM OF EXPRESSION AND FREEDOM OF PEACEFUL ASSEMBLY AND ASSOCIATION
50. This section will address:

e The complementary relationship between Article 10 ECHR and Article 11 ECHR. Article 10 is to be
regarded as a lex generalis in relation to Article 11, which is a lex specialis.

7 https://www.admin.ch/opc/fr/classified-compilation/19370083/index.html

% https://www.admin.ch/opc/fr/classified-compilation/20001794/index.html

% Par exemple pour 'Eglise catholique sont protégés les 7 Sacrements.

% Dans la décision b. 739/740 du 25.8.2016, elle a admis une émission satirique sur une interdiction de danser cantonale pendant les
fétes chrétiennes. L’émission touchait des éléments centraux de la croyance catholique (Eucharistie) mais n’a pas violé le droit des
programmes : 'intensité de la représentation a été relativisée par le contexte (au centre de I'émission était une initiative populaire
cantonale).
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e Article 11 as a fundamental expression of pluralism. The right of individuals and groups to meet and
express their views, including unpopular ideas or minority interests, is a feature of a healthy democracy.

e The links between Article 10 and Article 11 as individuals may wish to come together to express their
ideas either in private or in public.

e Ensuring that measures taken by States to combat terrorism, or in times of crisis, do not impose undue
restrictions on the exercise of freedom of expression and assembly. [See para. 100 of the above
mentioned CDDH ‘Analysis of the relevant jurisprudence of the European Court of Human Rights and
other Council of Europe instruments to provide additional guidance on how to reconcile freedom of
expression with other rights and freedoms, in particular in culturally diverse societies’’”!, which
references several official documents, declarations and guidelines that warn against this].

[Reference will also be made in a footnote to the Report of the UN Human Rights Council Special
Rapporteur on freedom of expression ‘Contemporary challenges to freedom of expression’, A/71/373].

51. Please provide good practices in relation to the preceding topics [policies, action plans,
legislation intended to safeguard fundamental rights in that context, judicial review of such
measures, etc.]

]
I Austria / Autriche:

The right to freedom of assembly and association is protected on constitutional level under Article 11 of the Convention
and under Article 12 of the Basic Law on General Rights of Nationals (Staatsgrundgesetz iiber die allgemeinen Rechte
der Staatsbiirger), reichsblattgesetz No. 142/1867 as amended by the Constitutional Act on the Protection of Personal
Liberty (Bundesverfassungsgesetz iiber den Schutz der persénlichen Freiheit), Federal Law Gazette No. 684/1988. Any
violation of the Assembly Act (Versammlungsgesetz 1953), federal law gazette No. 98/1953 as amended by Federal
Law Gazette | No. 63/2017, is considered to be a violation of the right to freedom of assembly, and can thus be raised
before the Constitutional Court.

Estonia / Estonie:

In March of 2015, the Supreme Court, upon the application of Chancellor of Justice, found that three day requirement
for giving notice of support strike is not lawful. As a result, since July of 2015, after the provision was repealed, there is
no term for advance notice at all.

l l France:

Bonne pratique relative a la lutte contre le terrorisme et au respect de la liberté de rassemblement et de culte

La récente loi n°2017-1510 du 30 octobre 2017 renforgant la sécurité intérieure et la lutte contre le terrorisme a doté
I'Etat de moyens d’action pérennes pour lutter contre une menace terroriste persistante, permettant ainsi a la France
d’assurer une sortie maitrisée de I'état d’'urgence. L'ensemble des mesures prévues présentent des garanties
renforcées, conformément a nos engagements internationaux en matiere de protection des droits de 'homme. Plus
particulierement, la nouvelle mesure de fermeture des lieux de culte (article 2 de la loi n°2017-1510 du 30 octobre 2017)
a un champ d’application restreint et comporte de nombreuses garanties.

1) Un champ d’application restreint

Le champ d’application de la mesure est restreint puisque la fermeture de culte envisagée doit nécessairement avoir
pour finalité la prévention de la commission d’actes de terrorisme. En outre, cette mesure exige que soit rapportée la
preuve qu'il s’agit de lieux de culte « dans lesquels les propos qui sont tenus, les idées ou théories qui sont diffusées
ou les activités qui se déroulent provoquent a la violence, a la haine ou a la discrimination, provoquent a la commission
d’actes de terrorisme ou font I'apologie de tels actes ».

2) Une procédure contradictoire avec un acces facilité au juge administratif

La mesure est précédée d’'une procédure contradictoire de droit commun, permettant au gestionnaire du lieu de culte
d’en connaitre les motifs envisagés et de présenter des observations, voire de prendre des mesures correctrices
immédiates. La loi introduit par ailleurs une procédure novatrice dans la mesure ou I'arrété de fermeture est assorti d'un
délai d'exécution d’au moins quarante-huit heures, a I'expiration duquel la mesure peut faire I'objet d'une exécution
d'office. Ainsi, toute personne ayant un intérét a agir est en mesure de contester par la voie du référé la mesure devant
le juge administratif avant 'exécution de la décision administrative de fermeture d’'un lieu de culte. La saisine du juge
administrative par la voie du référé suspend la mise en ceuvre de la mesure.

" Document CDDH(2017)R87 Addendum Il available at http://www.coe.int/t/dghl/standardsetting/cddh/CDDH-
DOCUMENTS/CDDH(2017)R87%20Addendum%20IIl_EN.pdf
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3) Une durée restreinte

La durée de la fermeture ne peut excéder 6 mois sans pouvoir étre renouvelée — cette durée permettant a I'association
gérant le lieu de culte de prendre les dispositions nécessaires pour modifier I'orientation du lieu.

La loi n°2017-1510 du 30 octobre 2017 est donc un exemple de bonne pratique en ce qu’elle encadre de maniére
stricte la fermeture des lieux de culte. Celle-ci ne peut étre exécutée tant que le juge administratif, saisi en
référé, n’a pas statué. Les conditions d’application et de durée de la mesure sont par ailleurs restrictives.

o +
+ B + Georgia/ Géorgie:

Law of Georgia on Assemblies and Demonstrations

As noted above, right to freedom of assembly and manifestations is guaranteed by Article 25 of the Constitution of
Georgia. The procedure for applyinzg the aforementioned provision is regulated, among others, by the Law of Georgia on
Assemblies and Demonstrations.'®

In 2009 legislative amendments were carried out to the legislation of Georgia regulating the assembly/manifestations,
which substantially hindered the implementation of the right of peaceful assembly. Subsequently, the Government of
Georgia have been actively cooperating with the Venice Commission to eradicate the existing gaps.

Also, in April 2011 the Constitutional Court of Georgia rendered a judgment according to which some provisions of the
Law on Assemblies and Demonstrations and the Code of Administrative Offences of Georgia were declared
unconstitutional."® In particular, the Court annulled the blanket prohibition to demonstrate within 20 meters around
several public buildings and the norm, which provided for the immediate termination of a protest if it blocks a public
thoroughfare or violates other requirements of the law.

Thus, in order to eradicate the aforementioned gaps in the legislation as well as to comply with the judgment of
the Constitutional Court, the Parliament of Georgia adopted legislative amendments to the Law on Assemblies
and Demonstrations on 1 July 2011, which entered into force on 14 July 2011. Overall legislative amendments
were positively assessed by the Venice Commission'® and by the UN Special Rapporteur on the rights to
freedom of peaceful assembly and of association.'®®

The Government stress that since Parliamentary elections of 1 October 2012 in contrast to recent years, the
manifestations have been held peacefully - without any disturbances and interferences which was positively
assessed by the Public Defender of Georgia in its reports106 and which clearly demonstrates that the platform for
freedom of expression is free and peaceful in the country.

I | I Republic of Moldova / République de Moldova:

The Law on assemblies adopted in 2008 guarantees the freedom of peaceful assembly. The Law introduces such
principles as proportionality and legality when restricting the right to freedom of assembly, non-discrimination and the
presumption in favour of holding meetings.

The Law forbids assemblies that urge to war, national, racial, ethnical, religious hatred, incite to discrimination or public
violence, undermine the national security and the territorial integrity of the state, that follow the commission of crimes,
violate the public order or morality, the rights and freedoms of others or endanger their lives or health.

The Law sets out that any graphic or sonorous means that express ideas or attitudes can be used during assemblies
and allows temporary constructions at meetings. However, these constructions should not create disproportionate
inconveniences for participants or pedestrians and should not harm the environment.

92| aw of Georgia on Assemblies and Demonstrations, English version (01/05/2015 - 01/06/2017) available at:

https://matsne.gov.ge/ka/document/view/31678?impose=translateEn&publication=10; Georgian consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/31678

%5 Judgment of the Constitutional Court of Georgia, 18 April 2011, Ne2/482,483,487,502, available at: http:/constcourt.ge/ge/legal-
acts/judgments/mogalageta-politikuri-gaertianeba-modzraoba-ertiani-saqartvelostvis-mogalageta-politikuri-gaertianeba-saqartvelos-
konservatiuli-partia-sagartvelos-mogalageebi-zviad-dzidziguri-da-kaxa-kukava-sagartvelos-axalgazrda-iuristta-asociac-640.page

% Final Opinion On the Amendments to the Law on Assembly and Manifestations of Georgia — Adopted by the Venice Commission at
its 88th Plenary Session (Venice, 14-15 October 2011) Opinion no.547/2009, CDL-AD(2011) 092-Strasbourg, 17 October, 2011,
available at: http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD%282011%29029-e

1% Report of the Special Rapporteur on the Rights to the Freedom of Peaceful Assembly and of Association, Maina

Kiai, UN General Assembly, June 8, 2012, available at:
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session20/A-HRC-20-27-Add2_en.pdf

1% The special report of the Public Defender of Georgia, 15 April 2016 - “Report on Implementation of the Recommendations presented in
2012 Report of Maina Kiai, United Nations Special Rapporteur on the rights to freedom of peaceful assembly and of association”, p. 17,
available at: http://www.ombudsman.ge/uploads/other/3/3570.pdf
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e How populism does not recognise the universal nature of freedom of peaceful assembly and association
and efforts to combat this.

e That States have an obligation to foster a permissive environment for peaceful gatherings.

52. Please provide good practices in relation to the preceding topics (procedures, remedies, etc.).

[e.g. sending of notification in lieu of requesting permission for peaceful assembly; obligation of the police to
provide protection during peaceful gatherings]

]
I Austria / Autriche:

The Assembly Act 1953 regulates the exercise of the right to freedom of assembly. Sec. 2 para 1 provides that any
person intending to organise a public assembly or any assembly which is generally open to persons other than invited
guests must give the authorities notice in writing at least fourty-eight hours in advance, indicating the purpose, place
and time of the meeting. Prior permission is thus not required.

Pursuant to Sec. 5, certain gatherings such as public entertainment, popular ceremonies or religious processions do not
fall within the scope of the Assembly Act.

Pursuant to Sec. 6, the competent authority must prohibit any assembly which would contravene criminal law or
endanger public order and security.

Germany / Allemagne:

According to article 8 (1) of the Basic Law, all Germans have the right to assemble peacefully and unarmed without prior
notification or permission. This fundamental right enables citizens to become actively involved in the forming of political
opinions and political will. According to article 8 (2) of the Basic Law, this right may be restricted in the case of outdoor
assemblies by or pursuant to a law. The relevant rules in regard thereto are set out in the Federal Act concerning
Assemblies and Processions (Versammiungsgesetz des Bundes, VersG) or in similar legal provisions of the federal
states (Lander).

The Federal Act concerning Assemblies and Processions sets out concrete rules concerning the right to freedom of
peaceful assembly that are applicable to Germans and foreign nationals.

According to the Federal Act concerning Assemblies and Processions, an assembly is a gathering of several persons at
a common place. An intrinsic link must, further, exist between those gathering together and they must be pursuing a
common purpose that is not merely coincidental.

Section 14 of the Federal Act concerning Assemblies and Processions obliges the organizer of a gathering to register a
public, outdoor assembly with the authority responsible for assemblies at least 48 hours prior to its being announced.
The objective of requiring such registration is to ensure that the assembly can be granted the necessary protection, for
instance against obstructions by counter-demonstrators.

Spontaneous assemblies arise on the spur of the moment in response to current events. Such assemblies are protected
under article 8 (1) of the Basic law. The duty of registration under section 14(1) of the Federal Act concerning
Assemblies and Processions does not then apply. Assemblies taking place in the inviolable zones in the vicinity of
federal constitutional organs are, however, only permissible with prior authorization.

In addition to the duty of registration, the Federal Act concerning Assemblies and Processions sets out further important
provisions, in particular those referring to the preconditions for and the course of assemblies. According to section 15 of
the Federal Act, in the case of a direct threat to public safety an assembly may be prohibited before it begins or may be
dissolved after it has already begun. Only restrictive judicial orders that are sufficient to avert the threat take precedence
over such measures. Further, violations of a ban imposed under the law on assemblies and processions or a breach of
duties may be punished as a criminal or regulatory offence (sections 21 to 29a of the Federal Act concerning
Assemblies and Processions).

The principle of proportionality derives from the principle of the rule of law set out in article 20 of the Basic Law. Like the
fundamental right to the freedom of assembly under article 8 (1) of the Basic Law, article 20 binds all state authority so
far as it interferes with citizens’ subjective rights. The right to a fair trial is guaranteed under article 103 (1) of the Basic
Law.

All state measures taken in connection with assemblies may be subjected to judicial review by administrative and
criminal courts.
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m Republic of Moldova / République de Moldova:

The Law on assemblies provides that every person who wants to hold a meeting shall notify the local public authority in
written form. Consequently, the public authorities shall take all the necessary actions in order to provide in a free way
the services requested by the organiser of the meeting that are usually provided by the subordinated bodies or entities
they administer. However, the failure to notify the public authority shall not represent a ground for stopping the meeting.

In case of spontaneous assemblies, the notification shall be accepted even if it does not respect the written form or the
term provided by law in this regard. The organiser shall inform the local public authority on the intention to hold that
meeting as soon as such intention is known to him, in order to ease the access to the public authority services. The
public authorities shall take all the necessary measures to ensure that the spontaneous meeting is being held in a safe
way.

In the case of assemblies that are attended by less than 50 persons, the procedure of notifying the local public authority
is not mandatory.

Both the Law on assemblies and the Law on Police of 2012 include the Police obligation to ensure the public order
during meetings and to re-establish the public order in case of disorders. In such case, the Police shall remove those
participants who violate the public order or those who attend assemblies that are forbidden by law.

The assembly shall be stopped only as an exceptional and last instance measure, when no other measures are
sufficient for ensuring the legal way of holding the meeting.

o
S

had Serbia / Serbie:

The Article 54 of the Constitution provides guarantees that citizens may assemble freely. The same Atrticle (para. 2 and
3) provides that assemblies held indoors shall not be subjected to permission or registering and that assemblies held
outdoors shall be reported to the state body, in accordance with the law. Freedom of assembly may be restricted by the
law only if necessary to protect public health, morals, rights of others or the security of the Republic of Serbia
(paragraph 4).

According to Article 12 of the Peaceful Assembly Act ("Official Gazette of the Republic of Serbia”, no. 6/16), the
organizer should notify the Ministry of Interior for holding a public assembly, at least five days before the scheduled
beginning of the public assembly. The notification is to be submitted in written by the organizer of assembly either
personally, by registered mail, or by electronic mail. According to this Act, Ministry of Interior does not need to be
notified about following peaceful assemblies: Indoor assemblies; Religious assemblies in religious objects and other
traditional national assemblies, fairs, weddings, funerals; State ceremonies, jubilees and other assemblies organized by
state authorities; Spontaneous peaceful assemblies without organizer as an immediate reaction to a certain event,
either on outdoor or indoor spaces. Also, theses assemblies (which does not fall under obligation of notification) are free
to be held at any time, contrary to assemblies which fall under obligation of notification, which must be held from 6.00
AM to 12.00 PM (Art. 7 and 12). The same Atrticle 12 prescribes that organizer can notify competent authority about the
assembly if he/she considers the assembly requires safety measures by the police. According to article 15 of the Act,
the authorized body may ban the holding of the public assembly if it establishes one of the reasons from article 8 of the
Act (if it endangers the safety of people and property, public health, morals, the rights of others and the security of the
Republic of Serbia; when the purpose of the assembly is to incite violence, racial, national, religious or other
discrimination, hatred or bigotry; to incite armed conflict or the use of violence, or violations of human rights and the
rights of minorities; and if its purpose is in breach of the Act itself.). An appeal is allowed against such a decision on ban
of assembly, but such an appeal does not delay enforcement of the subject decision. The Ministry of Internal Affairs
shall decide on such appeal within 24 hours. Also, administrative dispute before Admistrative Court can be initiated
against a decision on appeal. In addition, article 18 authorizes police officers to stop assemblies if circumstance from
article 8 occur. The permitted location of an assembly is any location accessible to a gathering of a number of persons
who are not individually identified (Article 4). A gathering shall not be permitted in a location in which, due to the
characteristics of the location or its specific use, it might entail a threat to safety of people and property, public health,
morals, the rights of others and the security of the Republic of Serbia, such as schools, health institutions and objects of
strategic importance for the defence and security of the State (Article 6).

We note that the said Act deleted some of the provisions of the previous Public Assembly Act (“Official Gazette of the
Republic of Serbia”, nos. 51/92, 53/93, 67/93, 48/94 and 101/05), for example a provision which provided that local
authority could prohibit the holding of an assembily if it would obstruct public transport. Also, a public assembly which
obstructed road traffic could be only authorized if the organizer had accepted to bear the costs of re-routing traffic and
had paid a deposit for that purpose. In addition, according to previous Act, some of the time limits for deciding on legal
remedies were not set, which in practice lead to situation where remedy would be decided on only after the date of the
planned assembly, which made its existence completely futile.

- Case — law of the European Court of Human Rights

We indicate that the European Court of Human Rights in the decision Bordevi¢ and others v. Serbia (application no.
5591/10, 9 February 2017) decided to strike out this case from the list of cases. The applicants complained that there
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had been an unlawful interference with their right to freedom of expression and the right to freedom of peaceful
assembly guaranteed by Articles 10 and 11 of the Convention, on account of the change of the location of the assembly
in 2009 and the prohibition of the assemblies planned in 2011, 2012 and 2013. They also complained of the lack of an
effective domestic remedy for their substantive complaints.

The Court noted that the Constitutional Court in its decisions concerning the applicants’ constitutional appeals
acknowledged the existence of a structural problem emanating from the application of the Public Assembly Act 1992
and declared that that Act was unconstitutional and that the new Public Assembly Act 2016, which remedied all the
shortcomings of the 1992 Act which are relevant to the present case, entered into force on 5 February 2016.

The Court further noted that the structural problem resolved by the Constitutional Court was at the core of the
applicants’ complaints. The change of the location of the Pride Parade in 2009, the prohibition on holding it in 2011,
2012 and 2013 and the lack of possibility to challenge effectively the impugned decisions were the result of the
application of the Public Assembly Act 1992. Moreover, even before the change of the relevant legislation, in 2014 and
2015 the Pride Parades were held with official permission and police protection and passed off without incidents. That
positive trend continued: the last Pride Parade, held on 18 September 2016, was also peaceful. The Court concluded
that the circumstances about which the applicants complain directly — the legislation in relation to freedom of expression
and freedom of peaceful assembly, as exemplified by the events in 2009, 2011, 2012 and 2013 — therefore no longer
obtain and that the measures taken by the redress provided by the Constitutional Court was, in the circumstances,
adequate and sufficient.

- Projects

Regarding possible projects in this subject we point out to results of the study conducted as part of the regional project
‘The Western Balkans Assembly Monitor managed by the European Center for Not-for-Profit Act (ECNL). According to
this study, during 2014, 16 assemblies were prohibited of which most were banned because they might obstruct the
traffic, be threat to public health, public morality or security of people and property, while some were banned because
they were aimed at causing and inciting national, racial and religious intolerance and hatred. The study also indicated
that most of the problems regarding the respect of international standards in Serbia have occurred during: 1. public
manifestations of LGBT activism, 2. protests for recognizing and recalling on accountability for war crimes committed by
Serbian army forces during the 1990s wars, 3. massive trade union protests (especially those that included blockades of
intersections relevant for domestic and international transport). It should be indicated that the study included a list of
forbidden assemblies'®’.

e Conditions encouraging the work of NGOs; they should be allowed proper conditions to function.
[reference to the fourth annual report of the Secretary General, chapter Il1].

53. Please provide good practices in relation to the preceding topic.

Estonia / Estonie:

Estonian Human Rights Centre, in their annual report of 2014-2015, has mentioned as good practices that in September
of 2015 the Let's Do It Foundation in cooperation with the Estonian Debating Society and several other partners, and
with the support of EEA NGO Fund initiated a new platform for community e-decision-making Citizen OS, which allows
anyone to initiate discussions, participate in them and digitally sign decisions. The environment opens up new
opportunities for using the aforementioned petition rights as well as hopefully making signing the minutes of general
meetings of NGOs and the list of participants more convenient. The latter is still obligatory at making an application for
register entry.

Germany / Allemagne:
In Germany there are no specific regulations or restrictions regarding the work of NGOs.

NGOs in Germany are mostly founded in the legal form of a registered association pursuant to the provisions of the
German Civil Code.

T —
- —

Greece / Gréce:

Law 4356/2015 established the “National Council against Racism and Intolerance” (ESRM) with the participation, inter
alia, of NGOs and other actors of civil society. Among the main goals of the Council is the drafting of an Integrated
National Action Plan Against Racism and Intolerance.

"7 Annex 7 — List of forbidden assemblies
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m Republic of Moldova / République de Moldova:

A new Law on non-commercial organizations is about to be adopted by the Parliament of the Republic of Moldova. Its
purpose is to improve the existent legal framework concerning non-commercial organizations in order to correspond
with the international standards on freedom of association. The draft of Law removes the restrictions for certain
categories of persons to constitute and take part in non-commercial organizations as founders, members or rulers,
clearly regulates the bodies’ structure of an organization and their competences, reforms and simplifies the registration
procedure, removes the territorial restrictions of non-commercial organizations activity and offers additional guarantees
that secure the freedom of association.

The draft of Law also offers the non-commercial organization the possibility to perform any activity that is not forbidden
by law, including the economic activity, only if the profit is shared exclusively between its members. For the first time,
the Law establishes the right of the non-commercial organization to practice social entrepreneurship, and to benefit from
the mechanism of percentage designation.

The draft of Law also offers a more flexible pattern for internal structure of the non-commercial organization, depending
on the preferences of its members, and eliminates their obligation to annually inform the registration body on the
continuation of its activity. The registration body shall be informed on the result of the organization’s activity only in case
of organizations that own the statute of public utility and those that benefit of percentage designation.

e States have an obligation to create a favourable environment for participation in public debate by all
persons, free from fear. This extends to private parties and may require redress for actions such as
employment dismissals. This section will address some of the issues arising in this context.

54. Please provide good practices in relation to the preceding topic.

]
I Austria / Autriche:

A favourable environment for participation in public debate by all persons is inter alia warranted by the mechanisms of
e-government and e-participation. On the federal level and in some of the regions (Lénder), citizens’ initiatives and
petitions may be initiated and supported online.

Participation in the legislative process and transparency of the legislative process is warranted by a public evaluation
process, which has been further improved in 2017. Before a legislative proposal is brought in and debated in the
National Council, any person has the possibility to bring in statements concerning ministerial drafts of laws via the
website of the parliament. Provided the consent of the creator of the statement, it is published on the website of the
parliament. Other persons can support such statements via the website of the parliament.

Germany / Allemagne:

Reference is made to the general provisions in the field of German labour law cited in box No. 46.

e Links between Article10 and Article 11 in the context of freedom of expression within a trade
union dimension which may also concern a matter of general interest. Trade-unions have a
watch-dog function similar to that of the press when it comes to questions related to working
life.

55. Please provide good practices in relation to the preceding topic.

e Freedom of expression as it extends to the workplace in general and to public servants in particular
(Guja v. the Republic of Moldova). States need to make sure that the freedom of expression of public
servants should not be unduly restricted. See also the relevant work of the European Committee on
Legal Co-operation (CDCJ) on whistleblowing (including in the private sector) and Recommendation
CM/Rec(2014)7 of the Committee of Ministers to member States on the protection of whistleblowers.
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56. Please provide good practices in relation to the preceding topics.

+ +
+ B + Georgia/ Géorgie:

Whistle-blower Protection

The Government of Georgia considers the whistle-blower protection to be an important anti-corruption
mechanism. In order to strengthen whistle-blower protection mechanisms, the Law of Georgia on Conflict of Interest
and Corruption in Public Institutions (the Law on Conflicts of Interest) was amended several times.

Initially, it should be noted that the Law of Georgia on Freedom of Speech and Expression since its adoption in June
2004 foresees that everyone, except an administrative body, shall have the freedom of expression, which shall imply,
among others, freedom of exposure and protection of whistle-blowers.'®

As for the amendments, it should be underlined that following to the recommendations of the Council of Europe Anti-
Corruption Group (GRECO), Georgia introduced amendments further regulating the protection of whistle-blowers
in 2009 into the Law on Public Service and into the Law on Conflicts of Interest.'”® The mentioned amendments -
requiring public servants to report suspicions of corruption and setting out various measures to protect them
from adverse consequences was welcomed by GRECO.""°

In addition, in 2013 with the aim to contribute to overhauling the institution of whistleblower protection and
bringing it in compliance with international standards the relevant draft amendments'"" were elaborated by the
Ministry of Justice in cooperation with the Civil Service Bureau (CSB). The amendments were introduced to the
existing Chapter V' (protection of whistle-blower) of the Law on Conflicts of Interest.'"? Various international instruments
were used in the drafting process. Furthermore, within the framework of EAP/CoE Facility Project on “Good Governance
and Fight against Corruption”, the amendments were submitted to the CoE for expertise. The CoE adopted its
Recommendations (Technical Paper) on the mentioned Draft Amendments in 2013.""® The amendments were refined
accordingly by the Ministry of Justice in November 2013. The amendments were adopted by the Parliament of
Georgia and entered into force in April 2014.

According to the aforesaid amendments, additional guarantees for whistle-blowers are provided: protection of
confidentiality, protection of whistle-blowers or their relatives from a detrimental action in reprisal for disclosure. In
addition, the list of persons to whom whistle-blowers can approach in relevant situation has been defined. 14

Moreover, in order to further strengthen the protection of whistle-blowers, as recommended in the Third
Progress Report on Georgia's implementation of the Action Plan on Visa Liberalisation by the European
Commission,'”® significant amendments were introduced to the Law on the Conflict of Interest (Chapter V'). The
amendments were adopted by the Parliament of Georgia in October 2015.

Pursuant to the aforementioned amendments, the whistle-blower protection rules which are prescribed by the Law
are extended to any person outside the public sector and are not limited to current or former civil servants.
Thus, the amendments increased the scope of definition of a whistle-blower and enabled not only active or former public
official but any person to inform a body in charge of the review of whistle-blower's applications, an investigator,
prosecutor and/or the Public Defender regarding the violation of the law or the general rules of ethics and conduct by a
public servant (disclosed person) if any, which prejudices or may prejudice the public interests and the reputation of a
respective public institution. Furthermore, according to the amendments, the disclosure shall also be informing by a

1% | aw of Georgia On Freedom of Speech and Expression, Article 3, English version (27/10/2015 - 21/12/2016) available at:
https://matsne.gov.ge/ka/document/view/33208?impose=translateEn&publication=5; Georgian consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/33208

109 Eastern Partnership-Council of Europe Facility Project on “Good Governance and Fight against Corruption”, Technical Paper
Protection of Whistleblowers Amendments to the Georgian Law on Conflict of Interest and Corruption in Public Service, ECCU-EaP-
10/2013, October 2013, p. 3, available at: https://rm.coe.int/16806db62c

"% Second Evaluation Round, Addendum to the Compliance Report on Georgia, 27 May 2011, Greco RC-Il (2008) 9E, para. 26,
available at: https://rm.coe.int/16806c6300

" Draft amendments, available at: https://info.parliament.ge/#law-drafting/1200

"2 Law of Georgia on Conflict of Interest and Corruption in Public Institutions, English consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/33550?impose=translateEn; Georgian consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/33550

"3 Eastern Partnership-Council of Europe Facility Project on “Good Governance and Fight against Corruption”, Technical Paper
Protection of Whistleblowers Amendments to the Georgian Law on Conflict of Interest and Corruption in Public Service, October 2013,
available at: https://rm.coe.int/16806db62c

"4 Civil Service Bureau, Annual Report 2013/2014, p. 18, available at: http:/csb.gov.ge/uploads/Annual Report 2013-214 opt.pdf

"% Report From the Commission to the European Parliament and the Council, Third progress report on Georgia’s implementation of the
action plan on visa liberalization, Brussels, 8.5.2015 COM(2015) 199 final, p. 7, available at: https://ec.europa.eu/home-
affairs/sites/homeaffairs/files/what-we-do/policies/international-affairs/eastern-partnership/visa-liberalisation-moldova-ukraine-and-
georgia/docs/3_progress_report georgia vlap en.pdf
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whistle-blower of the public and mass media after the body in charge of the review of whistle-blower's applications,
an investigator, a prosecutor or the Public Defender makes a relevant decision.""®

Moreover, according to the amendments whistleblowing may also be made electronically, by using the web page
www.mkhileba.gov.ge administered by the CSB and a so-called “Red Button” which provides an opportunity for
whistle-blowers to address efficiently the violations occurred in civil service. The information uploaded by a whistle-
blower on the web-page administered by the CSB is forwarded to the appropriate public entity without any delay.""’

In addition to the above-mentioned, in 2015 the CSB was actively working towards raising awareness of civil
servants regarding the issues of protection of whistle-blowers. At the beginning of 2015 a project “Strengthening
Whistle-blowers Protection in Georgia” was planned and successfully implemented with financial support of the
UNDP and the Government of Sweden. The activities of the project covered the development of a guideline on “Whistle-
blowers Protection”, the arrangement of information meetings with Ministries and central offices of State Ministers, the
publication of the booklets on whistle-blowers’ rights and the production of a video clip.

In April 2015, the CSB organized a Round Table, during which the project results regarding whistle-blowers issues
together with the above information materials and video clip were presented to the members of the Round Table by
representatives of the Bureau. Within the framework of the above project, in June 2015, the CSB and Regional Hub of
Civil Service in Astana (ACSH) organized a joint two-day conference “Anti-corruption and Unity — The Experience of the
ACSH Member Countries (Georgia’s example)’ during which a guideline -‘“Whistle-blowers Protection” was
presented.118

Moreover, in 2015 the CSB organized training sessions pursuant to the obligations under the Action Plan for the
implementation of the National Anti-corruption Strategy. Implementation of the training program was supported by
the GlZ, NATO-Georgia Professional Development Programme (PDP) and UNDP regional and local development
support project. Within the framework of the above project, 500 civil servants have been trained on the issues of ethics
and whistle-blowers protection.119 In 2016 the mentioned training sessions were undergone by 660 civil servants.'?

Germany / Allemagne:
With a view to the protection of whistleblowers in general, reference is made to the information provided in box No. 46.

Public servants enjoy freedom of expression to the same extend as private employees do. Though, if public servants
engage in political activity, they have to exercise moderation and restraint as far as required by their status towards the
general public and the obligations inherent to their duties (see section 33 (2) of the Law on the Status of Public Servants
(Beamtenstatusgesetz, https://www.gesetze-im-internet.de/beamtstg/ 33.html, only German version available.).

I | I Republic of Moldova / République de Moldova:

In 2013 the Government of the Republic of Moldova adopted a Regulation on whistleblowers which establishes the
procedure of submission and examination of such information and sets out protection measures for persons who warn
on illegalities in a voluntary way, with good faith and in public interest. It defines the notions of warning and
whistleblower and sets the principles that shall be taken into account when registering and examining warnings, such as
good faith, confidentiality, responsibility, non-abusive punishment in case a person offers in good-faith information that
is proved to be ill-founded.

According to the Regulation, the whistleblower benefit of the following protection measures: presumption of good-faith,
confidentiality of personal data and transfer in another subdivision of the public authority. They may be applied
cumulatively or alternatively. The whistleblower shall not be disciplinary sanctioned even if the inquiry shows that the
information he/she gave is ill-founded.

w Serbia / Serbie:
Whistleblowers
We note that freedom of expression in the workplace in general and among civil servants is, inter alia, regulated by the

Law on Protection of Whistleblowers ("Official Gazette of the Republic of Serbia", no. 128/14). Namely, employees are
entitled to disclose corruption, violation of regulations or violation of human rights to employer, competent state

" Law of Georgia on Conflict of Interest and Corruption in Public Institutions, Article 20, English consolidated version (final) available
at: https://matsne.gov.ge/ka/document/view/33550?impose=translateEn; Georgian consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/33550

7 Civil Service Bureau, Annual Report 2015, p. 14, available at: http:/csb.gov.ge/uploads/2015_ENG_web.pdf

"8 1bid, pp. 13-14.

"9 ybid, p. 15.

120 Civil Service Bureau, Annual Report 2016, p. 15, available at: http://csb.gov.ge/uploads/slide/book-22.pdf
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authorities or media (Art. 5 and 13). Consequently, the employee enjoys certain protection mechanisms as a
whistleblower. Firstly, a person authorized (by the employer) to receive disclosures shall protect the whistleblower’s
personal data, unless otherwise indicated by whistleblower (Article 10). Secondly, Article 21 stipulates that a
whistleblower is guaranteed not to be put in an unfavorable position due to whistleblowing (in relation to promotion at
work, disciplinary measures and penalties, working conditions, termination of employment, salary etc.). In cases of
inflicting damaging consequences due to whistleblowing, a whistleblower shall have the right to compensation for
damage in accordance with the law regulating contract and torts (Article 22). A whistleblower that suffered damaging
consequences due to whistleblowing has the right to court protection. Acting judge shall have special competences in a
field of whistleblowers (Article 25). In case the plaintiff has shown a likelihood during the proceedings that he had
suffered damaging consequence due to whistleblowing, the burden of proof shall be on his employer and the employer
shall have to prove that the damaging consequence is not in causal relation with whistleblowing or that the
whistleblower failed to act in good faith (Article 29). Also, in a court protection proceedings regarding whistleblowing, the
court may establish the facts even when not in dispute among the parties, and may also independently investigate facts
not presented by either party in the proceedings, if the court deems it important to the outcome of the proceedings
(Article 31).

In fact, in certain situations employees are obliged to disclose corruption and violation of regulations. This obligation is
stipulated by Article 18 of the Law on civil servants ("Official Gazette of the Republic of Serbia", nos. 79/05, 81/05,
83/05, 64/07, 67/07, 116/08, 104/09, 99/14 and 94/17) which reads as follows ,A civil servant shall be obliged to refuse
the execution of a verbal and written order whose execution would represent a criminal offence and informs the director
in writing, namely the authority that supervises the work of the state authority if the order was issued by director*.

Regarding other good practises, we point out to activities of the web site https://pistaljka.rs/ which is financed through
grants from USAID, Open Society, UNDP, EU, Dutch Embassy and the Serbian Ministry of Culture and Information.
Pistaljka investigates abuses in government, public and private enterprises and other institutions and advocates for
whistleblowers' rights. Pistaljka also offers legal advise to whistleblowers and organizes seminars in order for lawyers to
specialise in this field of law. Finally, the said web site contains various articles on whistler blowers who disclosed
corruption in public sector and therefore encourages others to follow the same practice.

D. FREEDOM OF EXPRESSION AND PROHIBITION OF DISCRIMINATION

57. This section will address the careful balance that needs to be struck between allowing societies to be
plural spaces, in which all voices and viewpoints can express themselves, while also preventing hate speech
which can lead to violence and the stigmatisation of whole cultures or groups. [Note to reader: The focus
here should be on issues of discrimination. Avoid repetition of points made under the hate speech section.]

e Promoting diversity and countering stereotypes should be addressed here [reference will be made to
Guidelines of the Committee of Ministers to member States on the protection and promotion of human
rights in culturally diverse societies would be beneficial here].

e Reference to international work e.g. on racial discrimination [such as Article 4 ICERD as an example
obligation for States to counter racist or xenophobic speech].

Please provide good practices in relation to the preceding topics.

. I Belgium / Belgique:

Good practice: Integration pact (Flanders, region of Belgium)

The integration pact is a project that started in January 2017 and will run until December 2019. The project receives
funding from the government of Flanders and the European Union (more specifically the Asylum, Migration and
Integration Fund).
The project creates a partnership between the “Minderhedenforum” (an organization representing ethnic-cultural
organisations in Flanders and Brussels and giving a voice to persons with a migration background), the government of
Flanders, local authorities, employers, trade unions, education actors, the media and (in a later phase) representatives
from the housing, culture and well-being sectors.

The objective of the pact is to create broad public support and to stimulate as many actors as possible to take action to
combat discrimination and to promote mutual respect.

Bonne pratique: une loi du 22 mai 2014 tendant a lutter contre le sexism dans 'espace public
La Belgique est le premier pays a disposer d'un instrument fort pour lutter contre le sexisme. Cette loi donne une

définition du sexisme et le définit comme une infraction. Le sexisme dans notre société représente un terreau fertile a
toutes formes d’inégalités entre les femmes et les hommes, de discriminations et de violences fondées sur le genre et

75


https://pistaljka.rs/
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_jN7EgARuQQf3

nuit gravement au vivre ensemble. L’objectif poursuivi par le Iégislateur est de garantir I'égalité des femmes et des
hommes en incriminant le caractére infractionnel des comportements sexistes. Cette loi a le mérite de donner a la société
belge, un cadre et des limites sur ce qui est admissible ou non. Le message est clair : le sexisme n’est pas
tolérable dans notre société. Le racisme était condamné pénalement, le sexisme I'est aussi. Il s'agit la d’une valeur
symbolique non négligeable. Le phénomeéne est rendu visible. Cette loi a répondu a une nécessité sociale de prise en
compte du sexisme, jusque-la absent du vocabulaire juridique. Grace a ce cadre légal, I'|lEFH peut apporter son aide aux
victimes de sexisme gratuitement et en toute confidentialité. La victime peut également déposer plainte auprés de la
police et prendre contact avec un avocat qui examinera la possibilité de se constituer partie civile et demander la
réparation du dommage subi.

La Cour Constitutionnelle a rendu un arrét dans lequel elle confirme que cette loi est compatible avec la liberté
d’expression. En effet, « I'affirmation du caractére infractionnel d’'un comportement, parce qu'il est jugé par le législateur
incompatible avec les valeurs fondamentales de la démocratie, peut aussi avoir un effet éducatif et préventif » déclare
notamment la Cour.

http://igvm-
iefh.belgium.be/fr/publications/lutter contre le sexisme un_enjeu pour legalite des femmes et des hommes

Estonia / Estonie:

The Estonian Diversity Charter is a voluntary written commitment that can be signed by any company, public institution or
civil society organisation that values a discrimination-free work environment and makes the decision to work toward
fostering diversity. The ten articles of the Diversity Charter emphasize diversity, inclusion and equal treatment as the
central values of each charter member.

The Charter is also a platform for members to learn from experts and from one another, share best practices, and
promote the topic of diversity and inclusion in Estonian society. The Estonian Diversity Charter was established by the
Tallinn University of Technology in cooperation with the 16 founding members on November 2, 2012. From 2016 the
Charter is managed under the auspices of the Estonian Human Rights Centre.

Currently the Charter has 80 members in Estonia. Similar charters are created across Europe and collaborate within the
EU Platform of Diversity Charters. The platform connects the 18 existing Diversity Charters in the EU (Austria, Belgium,
the Czech Republic, Denmark, Estonia, Finland, France, Germany, Ireland, Italy, Luxembourg, Poland, Spain, Sweden,
Slovakia, Portugal, Hungary and the Netherlands) to facilitate the exchange of best practices and to support the Diversity
Charters movement in Europe. The EU exchange platform allows the existing Charters to meet on a regular basis, to
share their experiences and develop common tools and know-how.

Several undertakings essential to the development of equality have been initiated by the equality commissioner. On 28
September 2015, the advisory committee for gender equality assembled for the first time, which aims to advise the
commissioner, including on drawing up strategic documents relevant to the work of the office of the commissioner. A
competence centre was also created with the commissioner in 2015 in order to guarantee promotion of equality of
genders and equal treatment with the use of instruments of the European Union Structural Funds. The competence centre
provides counselling to ministries, provides information on the topic and offers training in cooperation with the Ministry of
Finance for taking gender equality and principles of equal treatment into consideration.

In the beginning of 2015 the feminist portal www.feministeerium.ee, which values equality, was initiated by a group of
people supporting the feminist agenda. Several opinion pieces and analyses that have appeared there have also been
published in several other media publications, thus taking the feminist message to the entire society. The election of the
chauvinist of the year initiated by Feministeerium, where the explanations to the nominations for candidates are analysed
by the editors and the winner is decided by the public vote at the end of the year, received a lot of attention.

*kk

According to the Human Rights Centre, a positive fact that is worth mentioning is that the people in Estonia are
increasingly more ready to stand up for themselves. The number of labour disputes in jurisdiction of the Labour
Inspectorate related to unequal treatment has increased in comparison to the previous years. The applications submitted
in 2014 had to do with various bases for discrimination, however, the largest number of applications asked to identify
discrimination based on becoming or being a parent. The office of the commissioner has also achieved an important
breakthrough in ordering payment of discrimination compensation in labour dispute committees and agreements between
employers and employees.

There were few court decisions in the period under observation (2014-2015). Ordering a larger discrimination
compensation payment than the usual practice took place in administrative case no. 3-14-164/38, where Tartu
Administrative Court ordered Estonian National Social Insurance Board pay the specialist made redundant from the social
insurance board for his age a discrimination compensation in the sum of 8200 euros based on the Equal Treatment Act.

+ +

+ B + Georgia/ Géorgie:

National Policy to Combat Discrimination and Intolerance
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As to the freedom of expression and the prohibition of discrimination, it should be stressed that one of the main
aspirations of the new national human rights policy is to combat discrimination in the country.

For the purpose to tackle the problem of intolerance and discrimination, an important step undertaken by the Government
was the adoption of the Law on the Elimination of All Forms of Discrimination. The complex process of drafting of the
law was launched and implemented by the Ministry of Justice of Georgia. Noteworthy, the draft law was presented to the
CoE/ECRI, the OSCE/ODIHR and the UN/OHCHR for the review to incorporate the best international human rights
standards. Most of the feedbacks and recommendations of the mentioned actors were reflected in the final text. The
Parliament of Georgia adopted the Law in May 2014."’

It should be underscored that adoption of the Law on the Elimination of All Forms of Discrimination — has been positively
assessed, among others, by the Human Rights Committee - “Concluding observations on the fourth periodic report of
Georgia” dated 19 August 2014'%, in ECRI report on Georgia (fifth monitoring cycle) adopted on 8 December 2015 %%, by
the Advisory Committee on the Framework Convention for the Protection of National Minorities, Second Oplnlon on
Georgia adopted on 17 June 2015'* and by the Committee on the Elimination of Racral Discrimination — “Concluding
observations on the sixth to eighth periodic reports of Georgia” dated 22 June 2016."

The anti-discrimination law extends the prohibition of discrimination to both public and private sectors. It
prohibits any form of discrimination, being direct, indirect or multiple on the combination of two or more characteristics as
vulnerable groups might be especially susceptible to multiple and concurrent forms of discrimination. Pursuant to the anti-
discrimination law, any person considering himself/herself to be a victim of discrimination may bring a court action against
the person/institution which he/she considers to have committed the discrimination and may claim for moral and/or
material damages.

In that regard, it should be underlined that significant research on the issue of “Reflection of international standards
regarding the prohibition of discrimination in practice of domestic courts” has been conducted by the Supreme
Court of Georgia. Within the framework of the research, 77 judgments/decisions (civil/administrative cases) rendered
from the adoption of Antrdlscnmrnatron Law till the end of 2016, provided by the first instance and the appellate courts (36
appeals)126 have been studied."

It should be underlined that while discussing the alleged facts of the dlscrlmlnatory treatment, the Antidiscrimination
Law is applied frequently by the first instance and the appellate courts.'® Furthermore, the analysis of the above
judgments/decisions reveals that Article 14 of the Convention and Article 1 of the Protocol No. 12 to the Convention
is taken into account together with the national legislation by the common courts while considering the alleged fact of
discrimination.'® In some cases, the case-law of the European Court of Human Rights (the Court) is reviewed in detalls
and afterwards applied precisely and analysed with regard to the factual and legal circumstances of the specific case,
Moreover, international regulations and the case-law of the Court is actively applied in respect of the labour relations.

The Antidiscrimination Law also vests the authority to monitor its implementation with the Public Defender’s
Office of Georgia (PDO). In particular, the Public Defender pursues the four directions in order to ensure the
implementation of his functions in that regard: examining cases of discrimination; developing legislative proposals;
implementing publlc awareness raising campaigns; maintaining a database of discrimination cases and preparing special
annual reports

12l Law of Georgia on the Elimination of All Forms of Discrimination, English version available at:
https://matsne.gov.ge/ka/document/view/2339687 ?impose=translateEn; Georgian version available at:
https://matsne.gov.ge/ka/document/view/2339687

122 “Concluding observations on the fourth periodic report of Georgia” Adopted by the Human Rights Committee at its 111th session (7—
25 July 2014), (CCPR/C/GEO/4), Distr.: General, 19 August 2014, para. 6, available at:
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fGEQ%2fCO%2f4&Lang=en

'3 ECRI report on Georgia (fifth monitoring cycle) adopted on 8 December 2015, published on 1 March 2016, p. 9, available at:
https://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Georgia/ GEO-CbC-V-2016-002-ENG.pdf

124 Advisory Committee on the Framework Convention for the Protection of National Minorities, Second Opinion on Georgia adopted on
17 June 2015, Strasbourg, 11 January 2016, para. 21, available at:
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680590fb5

125 “Concluding observations on the sixth to eighth periodic reports of Georgia” adopted by the Committee on the Elimination of Racial
Discrimination at its eighty-ninth session (25 April-13 May 2016), CERD/C/GEO/CO/6-8, Distr.: General 22 June 2016, para. 4, available
at: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/127/84/PDF/G1612784.pdf?OpenElement

126 Research of the Supreme Court of Georgia, “Reflection of international standards regarding the prohibition of discrimination in
practice of domestic courts”, p. 25, available at: http://www.supremecourt.ge/files/upload-file/pdf/diskriminaciis-akrzalvis-saertashoriso-
standartebis-asaxva-erovnul-sasamartlo-praktikashi.pdf

7 Ibid, p. 8.

"2 Ibid, p. 33.

29 1bid, pp. 27, 28.

3% 1bid, p. 30.

31 Ibid, p. 31.

32 Available at: http://www.ombudsman.ge/en/reports/specialuri-angarishebi/on-combating-against-discrimination-its-prevention-and-
state-of-equality.page
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According to the law, following the examination of a case, the Public Defender makes one of the following decisions: a
decision on mutual agreement; recommendation; qeneral proposal; a decision on suspension of the case; a decision on
termination of the case; a decision on admissibility. 3

Pursuant to Article 9 (3) of the Antidiscrimination Law, if the Public Defender confirms the act of discrimination after
examining an application/complaint and if the consequences of the discrimination are not eliminated, the Public Defender
shall end the proceedings with a recommendation regarding activities to be performed to restore violated equality.
Moreover, according to Article 6 (2) “c”, the Public Defender is authorized to prepare and forward general proposals to
relevant institutions or persons on the issue of preventing and combating discrimination. These decisions have
recommendatory nature, however, the Organic Law of Georgia on the Public Defender of Georgia obliges public
agencies to consider Public Defender’s decisions and respond within 20 days about the outcomes of the
consideration."

In addition, it should be noted that pursuant to Article 21 “e” of the Organic Law on the Public Defender “The Public
Defender of Georgia may in certain cases, act as a friend of the court (amicus curiae) in Common Courts and the
Constitutional Court of Georgia.” Accordingly, Amicus Curiae regarding the disputes related to discrimination are
submitted by the Public Defender on a regular basis.

As noted above, statistical data on discrimination issues are recorded and analysed by the Public Defender.
According to the statistics, from the day the Antidiscrimination Law was adopted (May 2014) till 31 August 2015, 107
applications/claims were submitted to the Public Defender's Office. In addition, the Public Defender initiated the
examination of 4 more cases. From these 111 cases: General proposals were issued in 2 cases and a
recommendation was issued in 1 case.'™® Also, two opinions of the Amicus Curiae were submitted to the common
courts.™® From 1 September 2015 to 31 August 2016 the Public Defender's Office started to examine 113 new
discrimination cases including 106 cases on the basis of applications submitted to the Office and seven cases by the
initiative of Public Defender. Moreover, the Public Defender issued 12 recommendations and two general proposals
and submitted five opinions of the Amicus Curiae to common courts.” From 1 September 2016 until 31 August
2017 the Office of the Public Defender started to examine 201 new discrimination cases, whereas the number of the
cases in the previous years was much less. In 10 cases recommendations were made; in 8 cases general ?roposals
were elaborated; and in 3 cases, the Public Defender submitted amicus curiae briefs to the common courts.™ Presently
(as of 20 October 2017) the Public Defender examines 150 cases.'*®

Thus, since the creation of the Department of Equality (22 August 2014) - structural unit of the Public Defender’s Office of
Georgia - until 31 August 2017, the Public Defender addressed public agencies with 19 recommendations and
general proposals; 16 recommendations and general proposals were addressed to private persons. Public
agencies complied with 4 decisions of the Public Defender out of 19; 6 decisions were not accepted and 9 decisions are
currently being implemented. As to the recommendations/general proposals issued to private persons, 3 out of 16
decisions have been complied with and in other 13 cases, respondents have failed either to accept
recommendations/general proposals or to reply with a letter.

As to the illustration of the topics of general proposals, it should be underlined that on 30 April 2016, the Public Defender
issued a general proposal to the Ministry of Education and Science of Georgia in respect of removal of certain phrases
and discussions containing stereotypes about persons with substance abuse, HIV infection and AIDS and
stigmatizing them from approved school textbooks on biology for the eighth form. The respondent accepted the
majority of the recommendations and notified the Office that the procedure for the approval of textbooks would be
overhauled and new criteria would be introduced in the shortest period of time.™" Moreover, on 10 November 2016, the
Public Defender addressed “Tabula” TV Company with a general proposal regarding a sexist promo video of the
program “Restaurant”. The Public Defender considered that the video contributed to strengthening of gender
stereotypes.142 Furthermore, on 6 February 2017, the Public Defender addressed the Parliament of Georgia with a
general proposal concerning the use of hate speech by members of Parliament and use of other offensive words towards
vulnerable groups.143

133 Special Report of Public Defender (Ombudsman) of Georgia on combating discrimination, its prevention and the situation of equality
in the country, 2015, p. 15, available at: http://www.ombudsman.ge/en/reports/specialuri-angarishebi/on-combating-against-
discrimination-its-prevention-and-state-of-equality.page
34 Organic Law of Georgia on the Public Defender of Georgia, Article 24, English version (27/10/2015 - 21/12/2016) available at:
https://matsne.gov.ge/ka/document/view/33034 ?impose=translateEn&publication=18; Georgian consolidated version (final) available at:
https://matsne.gov.ge/ka/document/view/33034
'35 Special Report of the Public Defender (Ombudsman) of Georgia on combating discrimination, its prevention and the situation of
1e3c61uali’(y in the country, 2015, p. 12, available at: http://www.ombudsman.ge/uploads/other/3/3334.pdf

Ibid, p. 14.
37 Special Report of the Public Defender (Ombudsman) of Georgia on combating and preventing discrimination and the situation of
equality, 2016, p. 18, available at: http://www.ombudsman.ge/uploads/other/3/3965.pdf
138 Special Report of the Public Defender (Ombudsman) of Georgia on the fight against discrimination, its prevention, and the situation
of equality, 2017, p. 7, available at: http://www.ombudsman.ge/uploads/other/4/4826.pdf
39 | ist of cases pending before the Equality Department available at: http://www.ombudsman.ge/en/news/updated-list-of-cases-
pending-before-the-equality-department.page
"% Special Report of the Public Defender (Ombudsman) of Georgia on the fight against discrimination, its prevention, and the situation
94f1 equality, 2017, pp. 30-31 available at: http://www.ombudsman.ge/uploads/other/4/4826.pdf

Ibid, p. 35.
"2 Available at: http://www.ombudsman.ge/en/recommendations-Proposal/zogadi-winadadeba2/public-defender-calls-on-tabula-tv-
company-to-remove-sexist-promo-from-internet.page
3 Available at: http://www.ombudsman.ge/en/recommendations-Proposal/zogadi-winadadeba2/public-defender-addresses-parliament-
to-regulate-mps-offensive-speeches.page
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As for the recommendations, on 2 March 2016 one of the private companies was addressed with a recommendation by
the Public Defender in order to refrain from publishing statements containing discriminatory content, to conduct its
activities in compliance with the principle of equality and to ensure right of any person to have an access to job due to its
discriminatory job application (the wordings to describe sex, age and marital status were used in a discriminatory
manner) published on the website."**

To sum up, the introduction of additional mechanism of monitoring and overseeing the implementation of anti-
discrimination policy by the Public Defender together with the national courts’ system further strengthens the fight against
discrimination.

Germany / Allemagne:

1) Germany puts great efforts on promoting diversity and countering discrimination. The latest National Action Plan on
Combating Racism which has been adopted by the Federal Government in June 2017 (see above, box No. 32) lists a
variety of activities and initiatives established or supported by the Federal Government and the Federal States
(Lander) in this respect.

2) An important instrument to counter discrimination is the General Equal Treatment Act (AGG), which came into force
on 18 August 2006. It prohibits discrimination in employment and at work and in other contractual relationships under
civil law for reasons of ethnic origin or race, of gender, of age, of a disability, of sexual orientation, as well as religion
or belief.

Pursuant to section 25 of the General Equal Treatment Act, the independent Federal Anti-Discrimination Agency (ADS)

was set up at the German Federal Ministry for Family Affairs, Senior Citizens, Women and Youth. In accordance with

section 26 (1) sentence 2 of the General Equal Treatment Act, the management of the ADS is independent in the exercise
of its office, and is only subject to the law. Anyone can turn to the ADS who considers themselves to have been
disadvantaged for reasons of race or because of their ethnic origin, gender, religion or belief, a disability, age or sexual
identity. The ADS works together closely with other commissioners of the Federal Government, such as with the
Commissioner for Matters relating to Disabled Persons and with the Commissioner for Migration, Refugees and
Integration.

The tasks of the ADS include:

« free advice and information to persons turning to them and placement in advice,

« efforts to reach an amicable agreement in the event of a dispute,

* public relations work on the General Equal Treatment Act and on the tasks of the ADS,

* prevention of discrimination,

 implementation of academic studies,

 submission of regular reports to the German Federal Parliament, connected with recommendations.

All federal authorities and other public agencies within the Federation are obliged to support the ADS and to provide it
with the necessary information.

An unofficial English version of the General Equal Treatment Act can be found at:
www.antidiskriminierungsstelle.de/SharedDocs/Downloads/DE/publikationen/AGG/
agg_in_englischer_Sprache.html

3) Germany takes its obligations under international treaties like ICERD and ECRI and the cooperation with the respective

treaty bodies very seriously. At the moment, Germany is preparing the next country report under ICERD which is due in
summer 2018.

i —
) =

Greece / Gréce:

Along with Law 927/1979 as mentioned above, Law 4443/2016 amended Law 3304/2005 on the implementation of equal
treatment between persons irrespectively of racial or ethnic origin, religion or belief, disability, age or sexual orientation.
The new law creates a single, clear and robust legal framework for the application of the principle of equal treatment.
Most importantly, the new bill assigns overall powers to the Greek Ombudsman, (an independent authority protected by
the Greek Constitution) to receive and examine complaints about discrimination both in the public and the private sector.

44 Available at: http://www.ombudsman.ge/en/recommendations-Proposal/rekomendaciebi/discrimination-on-grounds-of-gender-age-
and-marital-status.page
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I | I Republic of Moldova / République de Moldova:

The Council for Prevention and Combating of Discrimination and Ensuring Gender Equality was established by the Law
on ensuring equality to prevent, educate and protect individuals against discrimination. The Council is impartial and
independent of public authorities. In 2014 the Council was invested with powers of an investigating agent for certain
categories of administrative offences.

The observance of anti-discrimination policies is always monitored at the level of audio-visual communication and mass
media.

On 30 September 2016 the Government approved the draft Law on incriminating the bias based offences.

The observance of the rights of the LGBT persons in the Republic of Moldova is ensured for them through peaceful
actions carried out lately.

The Strategy on inclusive diversity in the Republic of Moldova (2016-2026) was developed with the support of the OSCE
High Commissioner on National Minorities, and was expertised by CoE.

The spirit of tolerance and intercultural dialogue is promoted through traditional campaigns and ethno-cultural festivals, for
instance International Mother Language Day (February of every year), International Romani Day (April of every year),
Days of Ukrainian Culture (March of every year), Poland Spring (April of every year), Day of Slavic Literature and Culture
(May of every year), International Holocaust Remembrance Day (January 2014, 2015, 2016) etc.

Non-governmental ethno-cultural organizations of persons belonging to national minorities contribute to preservation and
development of cultural identity, traditions and customs of ethnic groups. According to the IRB data, as of 01.01.2016
there were 93 accredited republican public associations of persons belonging to national minorities (which represents
about 30 ethnic minorities) and about 120 local non-governmental ethno-cultural organizations. The support to ethno-
cultural activities is provided through the House of Nationalities — a cultural, methodological, and informative center.

On 21 December 2012 the Parliament adopted the Law for issuing a Declaration under Article 14 of the Convention on
the Elimination of All Forms of Racial Discrimination (CERD), which entered into force on 13 May 2013. Consequently, the
Republic of Moldova recognizes the competences of CERD to receive and consider communications from individuals or
group of individuals within its jurisdiction claiming to be victims of a violation by the State Party of any of the rights set
forth in the Convention, with a reserve that this Committee will not consider any communication, without ascertaining that
this cause is not taken into consideration or it was not taken into consideration in another international procedure or
regulation. The reserve is in accordance with the principle “Non bis in idem”.

e The employment context can also feature here (i.e. countering discrimination, discriminatory speech
which is not hate speech at the work place, reference to ECRI).

¢ Relevant measures concerning education and awareness-raising on freedom of expression and the
prohibition of discrimination may also appear here.

59. Please provide good practices in relation to the preceding topics on freedom of expression and
the prohibition of discrimination [note these will be other than those that address hate speech].
[affirmative action in certain areas, etc.]

Estonia / Estonie:

In 2013 the Equal Treatment Network that unites NGOs, whose main activities include protecting the equal rights of their
target groups, was established. The objective of the Network is to support the Network members across specific target
groups and cooperate in finding common interests, speak up jointly to achieve this, and organize other activities. The
Network collaborates with national institutions within the common interest, and promotes the institutions to better follow
and value the principle of equal treatment.

*kk

Tallinn University of Technology Department of Law, in cooperation with the Estonian Human Rights Centre carried out
a 5-year project which purpose was to increase the Estonian society’s awareness about equal treatment and to fight
against intolerance. Under the brand “Diversity enriches” (Erinevus rikastab) a multitude of seminars, conferences,
campaigns, exhibitions, cultural events etc were carried out on various topics such as LGBTI, disability, age and race-
based discrimination. Particular attention was placed on the voice and participation of minorities in the society.
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l l France:

Bonne pratique relative a la lutte contre les discriminations dans le domaine de la justice

En exécution des priorités gouvernementales définies, relayées par plusieurs circulaires de politique pénale, le
ministere public veille a apporter une réponse adaptée a tous les faits de discriminations lorsqu’ils apparaissent
suffisamment caractérisés et reste attentif a 'exemplarité de la réponse pénale.

Pour ce faire, au-dela de la fermeté de la réponse pénale venant sanctionner des faits graves, les parquets s’attachent
a mettre en ceuvre, lorsque la nature des faits et la personnalité des auteurs le permettent, des réponses alternatives et
pédagogiques afin de rappeler le principe de laicité quand il a été remis en cause, principalement par des stages de

citoyenneté.

Créés par la loi du 9 mars 2004, les stages de citoyenneté rassemblent en pratique des groupes d’une dizaine de
stagiaires. lls sont composés de modules de formation adaptés a la personnalité des condamnés et a la nature de
l'infraction commise. Ainsi, des stages de citoyenneté autour de la thématique de la tolérance entre les religions ou de
la « dissimulation du visage » peuvent étre organisés. Dans la plupart des juridictions, des méthodes de pédagogie
active et participative sont utilisées pour favoriser I'expression des stagiaires. Les intervenants auxquels le service
pénitentiaire d’insertion et de probation (SPIP), la Protection Judiciaire de la Jeunesse (PJJ) ou les associations
habilitées peuvent faire appel durant ces stages a différents intervenants, dont des représentants de I'Etat (policiers,
enseignants, magistrats), des représentants des collectivités territoriales départementales ou municipales ou
d’associations spécialisées, comme pour la promotion du principe républicain de laicité. L’ambition du stage de
citoyenneté est de dépasser le simple rappel a la loi pour amener l'auteur a engager une réflexion sur les
conséquences de son comportement. L'objectif est par ailleurs de créer les conditions d’une reprise de dialogue entre
les publics, les institutions et les secteurs de la société civile pour éviter la récidive.

Par exemple, depuis 2014, un stage de citoyenneté sur la sensibilisation a I'histoire de la Shoah est organisé au
Mémorial de la Shoah a Paris, musée consacré a I'histoire juive durant la Seconde Guerre mondiale dont I'axe central
est I'enseignement de la Shoah. Ce stage peut étre ordonné a I'égard d'auteurs (mineurs et majeurs) d'infraction a
caractére raciste et antisémite. Il se déroule sur deux jours et peut regrouper jusqu'a 10 personnes maximum. Il fait
intervenir différents représentants du Mémorial dans le cadre d'ateliers interactifs consacrés aux mécanismes du
racisme et de l'antisémitisme, a I'antisémitisme a travers I'histoire et a l'histoire de la Shoah. Un systéme similaire a été
mis en place au Mémorial de Caen depuis octobre 2016.

Le stage de citoyenneté a pu apparaitre comme une réponse adaptée a la contravention du port de tenue destinée a
dissimuler son visage ou pour les infractions d’injure ou de provocation car il a pour objet de rappeler a I'auteur des faits
les « valeurs républicaines de tolérance et de respect de la dignité humaine sur lesquelles est fondée la société » et de
lui faire prendre conscience de sa responsabilité pénale et civile ainsi que des devoirs qu'implique la vie en société
(articles 131-5-1 et R. 131-35 du code pénal).

Le Gouvernement entend poursuivre l'effort entrepris dans le domaine de la justice pour lutter contre les
discriminations a caractére religieux, comme contre toutes les autres. Son action doit continuer a s’inscrire dans un
processus de traitement égalitaire et de restauration du dialogue.

£ +
+ B + Georgia/ Géorgie:

National Policy in regard with Ethnic Minorities

It should be underlined that the Office of the State Minister of Georgia for Reconciliation and Civic Equality coordinates
collaboration of state strategy and action plans to support equal and full participation of individuals in civil and political
life and drafts relevant action reports in that regard.

Noticeably, adoption of the Civic Equality and Integration Strategy and the accompanying action plan for 2015-
2020"° was positively assessed by the Committee on the Elimination of Racial Discrimination in its concluding
observations on the sixth to eighth periodic reports of Georgia.146 One of the significant goals achieved is that during the
reporting period of last year, to ensure access to media and information by the representatives of ethnic minorities, a
number of positive steps have been taken by Georgian Public Broadcaster, particularly, from August 2016, informational
program continued to air on Georgian, Armenian and Azerbaijani languages; Also, the audiences are offered
everyday information program in Abkhazian - 23:00, Ossetian - 23:30, Russian 00:00, lasting an average of 26 minutes;
the Georgian Public Broadcaster, in cooperation with the Association of Regional Broadcasters implemented the project
“Making information available in languages understood by ethnic minorities”, with financial support from the US
Embassy; a weekly radio program which highlights the ethnic and religious holidays, cultural peculiarities, traditions,

%% State Strategy for Civic Equality and Integration and Action Plan for 2015-2016, available at:
http://smr.gov.ge/Uploads/Action_Pla_242fd0b1.pdf

1% “Concluding observations on the sixth to eighth periodic reports of Georgia” adopted by the Committee on the Elimination of Racial
Discrimination at its eighty-ninth session (25 April-13 May 2016), CERD/C/GEO/CO/6-8, Distr.: General 22 June 2016, para. 4, available
at: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/127/84/PDF/G1612784.pdf?OpenElement
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challenges, violation of ethnic and religious minority rights and difficulties in the field of civil integration is also continued;
moreover, weekly newspapers in Armenian and Azerbaijani languages are spread both in Tbilisi and in regions which
are compactly populated by ethnic minorities; it is also noticeable that the Ministry of Corrections provides a variety of
channels, within the technically possible limit of 15 channels, at penitentiary institutions for the accused/convicted
persons from different nationalities. The ministry is trying to include all possible TV channels that can be accessed
through satellite broadcasting for free. In such institutions, TV broadcasting is possible in four languages: Georgian,
Russian, Turkish and Azerbaijani.147

In addition, during the reporting period, the following measures were taken by the Central Election Commission
(CEC), informational and advertising videos were translated into Armenian and Azerbaijani languages and
broadcasted on the regional TV channels and on the Public Broadcaster; for the Parliamentary Election in 2016, the
CEC printed information about voting procedures and available services in the Armenian and Azerbaijani
newspapers; The CEC employed 4 members (Armenian - 2, Azerbaijani - 2) of the ethnic minority community to work
at the information/call center and provide information about the Parliamentary Elections 2016 to the ethnic minorities in
Armenian and Azerbaijani languages.'*®

It is noteworthy, that in order to support the equal election environment for persons with disabilities a special working
group is created at CEC. In particular, it ensures preparing the information video clip on services suggested to the
voters with disabilities, which are accompanied with the sign language for the voters with hearing impairments; CEC
webpage is adapted for blind voters and voters with visual impairments; deaf voters and voters with hearing
impairments are able to receive information on electoral issues in sign language through video call at the CEC
Information Center.'*

Ensuring access to broadcasting programs, electronic/printed media in ethnic minority languages and promotion of
tolerance and cultural pluralism in media, as well as supporting public awareness in regards to the rights of ethnic
minorities are still determined as important tasks within the framework of the Action Plan of 2017."%°

i

Greece / Gréce:

See para. 35 above.

I | I Republic of Moldova / République de Moldova:

The Anti-discrimination Manual for Judges was developed in 2014. The topics on preventing and combating
discrimination are included in the curricula for the training seminars for judges, prosecutors and other actors from the
justice sector offered by the National Institute of Justice.

The Code of Administrative Offences was completed with a new offence related to violation of labour equality.

In the last years the Antidiscrimination Council launched different social campaigns in order to raise the legal awareness
of the population so that every individual could claim his right to equality and non-discrimination, under the Law no. 121
of 2012 on ensuring equality.

The “Non-discrimination caravan” social campaign consisted in different sessions of informing local workers from city
halls, social assistance workers, workers in the education area, Police and other workers in what concerns non-
discrimination. Several documentaries have been projected and different discussions on this topic have been organized
in several cities.

The Antidiscrimination Council also launched a social spot related to non-discrimination. It promoted the motto “Be
yourself. You have this right”. This social spot was also used during the trainings performed by the Antidiscrimination
Council in collaboration with several NGOs.

Another information campaign named “Good people” was also launched by the Antidiscrimination Council, during which
the Council popularized the provisions of the Law no. 121 on ensuring equality, proving that this law represents a
powerful instrument for protecting the rights of each individual in the Republic of Moldova.

The National Action Plan on Human Rights (2018-2022) includes the consolidation of institutional capacities of the
Interethnic Relation Office and the Anti-discrimination Council, having in mind the important role of these institutions in
monitoring the minorities’ situation in the Republic of Moldova.

7 Report on the Implementation of State Strategy for Civic Equality and Integration and 2016 Action Plan, pp. 19-21, available at:
http://smr.gov.ge/Uploads/Report 2016 c42e4c7a.pdf

8 Ibid, pp.15-16.

*® See the web-page of Central Election Commission of Georgia, available at: http://cesko.ge/eng/static/2598/shshm-amomrchevlebi-
2017

%0 Action Plan for 2017 of the State Strategy of Civic Equality and Integration, pp. 13-16, available at:
http://smr.gov.ge/Uploads/Action_Pla_74390baa.pdf
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APPENDIX | / ANNEXE | - SUBMITTED BY FRANCE / TRANSMISE PAR LA FRANCE

Dy

FICHE REFLEXE DE LA DILCRAH SUR LES INJURES ET DIFFAMATIONS A CARACTERE RACISTE ET HOMOPHOBE ET
PROVOCATIONS A LA HAINE A CARACTERE RACISTE ET HOMOPHOBE, A DESTINATION DES SERVICES ENQUETEURS
GENERALISTES

RESUME
INTRODUCTION
PARTIE I.

LES INJURES ET DIFFAMATIONS RACISTES ET HOMOPHOBES ET LA PROVOCATION A LA HAINE
RACIALE OU HOMOPHOBE

l. Les infractions

A. injure raciste ou homophobe
B. Diffamation a caractére raciste ou homophobe
C. Provocation a la haine, a la violence ou a la discrimination raciste ou homophobe

Il. La circonstance raciste ou homophobe
A. Racisme et homophobie

B. Caractére public ou privé

PARTIE Il

LES ETAPES DE L'ENQUETE ET LE PROCES VERBAL

l. Les étapes de I'enquéte

A. Etape 1 : Indentifier I'auteur des propos

B. Etape 2 : Déterminer si les propos son publics ou non
C. Etape 3 : Qualifier l'infraction

D. Etape 4 : Identifier un mobile raciste ou homophobe
II. Exemple de procés-verbal

ANNEXE |

REPRODUCTION DES TEXTES LEGAUX ET REGLEMENTAIRES
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RESUME

ETAPE 1 : DEPOT DE PLAINTE

ETAPE 2 : IDENTIFIER L’AUTEUR ET EFFECTUER UN SIGNALEMENT PHAROS
Pour une infraction commise sur Internet :

- Vérifier si une réquisition a déja été effectuée et autorisée par le Ministére public ?
- Effectuer un signalement sur la plateforme Pharos.

ETAPE 3 : LE CARACTERE PUBLIC OU PRIVE DES PROPOS
Les propos ont-ils été tenus dans un cadre privé ou public ?

- Si public : ont-ils été tenus il y a moins d’'un an ?
- Siprivé : ont-ils été tenus il y a moins de un an ?

Le délai de prescription est le méme, 1 an, qu'’il s’agisse de propos publics ou privés (articles 65-3 et 65-4 de

la loi du 29 juillet 1881 depuis la loi n° 2017-86 du 27 janvier 2017 relative a I'égalité et la citoyenneté).
Nb : si la réponse est négative, I'action est prescrite.

ETAPE 4 : QUALIFIER LES FAITS

COMMENT QUALIFIER LES FAITS ?

Injure raciste ou homophobe Diffamation raciste ou Provocation a la haine, a la
homophobe violence ou ala
discrimination raciale ou
homophobe.
1) L'auteur a-t-il injurié la 1) L'auteur a-t-il porté une 1) Quels sont les termes
victime en tenant des propos allégation ou imputé un fait a | employés par l'auteur ?
outrageants ? la victime ?

2) Incitent-ils a la haine ou a
2) Si oui, le mobile de l'auteur 2) Si oui, cela porte-t-il atteinte | commettre des actes de

est-il est raciste ou a’honneur ou ala violence envers la victime ?
homophobe ? considération de la victime ? ou
Incitent-ils a discriminer la
3) Le mobile de 'auteur est-il victime ?

raciste ou homophobe ?

ETAPE 5 : IDENTIFIER L’INFRACTION PENALE ET CONNAITRE LA PEINE ENCOURUE

TABLEAU RECAPITULATIF

Injure raciste ou homophobe

Publique Non publique
Codes NATINF : Codes NATINF :
- n°377 : Injure publique raciste ; - N°12293 : Injure non publique raciste ;
- n°25691 : injure publique homophobe. - N°26410: injure non publique
homophobe.
Articles 23, 29, 33 et 42 de la loi du 29 juillet Article R. 625-8-1, R625-8-2 du Code pénal
1881 Article 29 alinéa 2 de la loi du 29 juillet 1881

Article 93-3 de la loi du 29 juillet 1982.

1 an d’emprisonnement et 45.000 € d’amende Contravention de 5° classe (notamment amende,
obligation d’accomplir un stage de citoyenneté, travail d’intérét général, ou obligation d’accomplir
affichage de la décision un stage de citoyenneté)

Diffamation raciste ou homophobe

Publique Non publique

Codes NATINF Codes NATINF :
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- N°373: diffamation publique pour motif
raciste ;

- N°26545: diffamation
motif homophobe.

publique pour

- N°12292 : diffamation non publique pour
motif raciste ;

- N°26407 : diffamation non publique pour
motif homophobe.

Articles 23, 29, 32, et 42 de la loi du 29 juillet
1881
Article 93-3 de la loi du 29 juillet 1982

Article R. 625-8-1, R625-8-2 du Code pénal
Article 29 de la loi du 29 juillet 1881

1 an d’emprisonnement et 45.000€ d’amende
obligation d’accomplir un stage de citoyenneté,
affichage de la décision

Contravention de 5° classe (notamment amende,
travail d’intérét général, ou obligation d’accomplir
un stage de citoyenneté)

Provocation a la haine et a la violence

Publique

Non publique

Codes NATINF :

- N°26578 : provocation publique a la
haine / violence pour motif raciste.

- N°25754 : provocation publique a la
haine / violence pour motif homophobe.

Codes NATINF :

- N°26579 : provocation non publique a la
haine / violence pour motif raciste ;

- N°26413 : provocation non publique a la
haine / violence pour motif homophobe.

Articles 23, 24 et 42 de la loi du 29 juillet 1881
Article 93-3 de la loi du 29 juillet 1982
Article 131-26, 225-2 du Code pénal.

Articles R.625-7, R.625-8-2 Code pénal

5 ans d’emprisonnement et 45.000€ d’amende
obligation d’accomplir un stage de citoyenneté,
affichage de la décision

Contravention de 5°™ classe (notamment

amende, travail d’intérét général, ou obligation
d’accomplir un stage de citoyenneté)

Provocation a la discrimination

Publique

Non publique

NATINF 425 et 25757

NATINF n°12317 et 26416

Articles 23, 24 et 42 de la loi du 29 juillet 1881
Article 93-3 de la loi du 29 juillet 1982
Article 131-26, 225-2 du Code pénal

Article R.625-7, R.625-8-2 Code pénal
Article 225-2 du Code pénal

5 ans d’emprisonnement et 45.000€ d’amende
obligation d’accomplir un stage de citoyenneté,
affichage de la décision

eme

Contravention de 57" classe (notamment
amende, travail d’intérét général, ou obligation
d’accomplir un stage de citoyenneté)

*

INTRODUCTION

Le réle des primo intervenant-e-s enquéteurs-trices est essentiel dans le bon déroulement des procédures

visant a identifier et sanctionner les injures et diffamations racistes et homophobes“—”, ainsi que la

provocation a la haine raciale ou homophobe.

Les situations peuvent étre trés diverses mais recouvrent deux hypothéses :

- Les propos en cause ont été tenus publiguement (réseaux sociaux ex: Twitter, Facebook,
Instagram, presse) ;
- Les propos en cause ont été tenus dans un cadre privé (mail, injures dans un lieu privé...).

Selon une étude menée par I'Observatoire National de la Délinquance et des Réponses Pénales, 975.000
personnes déclarent, entre 2007 et 2015, avoir été victimes d’injures a caractére raciste, antisémite ou
xénophobe dans les deux ans qui ont précédé I'enquéte.

Pourtant, seulement 8% des victimes déclarent s’étre déplacées dans un commissariat ou une unité de
gendarmerie. Parmi les personnes s’étant déplacées, 5% d’entre elles ont renoncé a toute démarche une
fois sur place.

13! e terme homophobe a été retenu par commodité de langage, mais doit étre entendu comme regroupant
la haine envers les personnes lesbiennes, gays, bisexuelles, et trans.
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Le premier contact avec la victime est donc crucial : les propos litigieux qui touchent a I'identité de
la personne peuvent I’avoir beaucoup affectée. Il est donc impératif d’assurer un climat de confiance
afin que celle-ci puisse exposer la situation et retranscrire les faits sans omettre des détails. Il faut
permettre a la victime de dénoncer des propos qu’elle considére raciste ou homophobe de la part de
I'auteur des faits, sans craindre de ne pas étre entendue.

La plainte peut étre déposée contre personne déterminée, si I'identité de I'auteur est connue de la victime,
ou contre X si la victime ne connait pas I'état civil de 'auteur (ex : emails, messages sur les réseaux sociaux
tels que Twitter...).

Pour rappel, les poursuites en matiére de racisme, antisémitisme et homophobie sont possibles en I'absence
d’une plainte (article 48, 6° de la loi du 29 juillet 18871).

Cette fiche réflexe a pour objet de permettre aux enquéteurs-trices d’avoir un outil clé-en-main afin
d’appréhender au mieux les situations d’injures racistes, homophobes, les diffamations et les provocations a
la haine.

* *

PARTIE |

LES INJURES ET DIFFAMATIONS RACISTES ET HOMOPHOBES
ET LA PROVOCATION A LA HAINE RACIALE OU HOMOPHOBE.
I. Les infractions

A. Injure raciste ou homophobe :

Une injure est le fait de tenir des propos outrageants envers une personne en raison de son origine, de
son appartenance ou de sa non appartenance a une ethnie, une nation, une race prétendue ou une religion
déterminée, de son sexe, de son orientation sexuelle ou identité de genre.

Exemple : Je me fais insulter dans mon quartier quand je vais a la synagogue et quand je porte la kippa.
Des personnes dont jignore le nom m’ont encore traité de « sale juif ».

Injure raciste ou homophobe

Publique

Non publique

Codes NATINF :
- n°377 : Injure publique raciste ;

- n°25691 : injure publique homophobe.

Codes NATINF :
- N°12293 : Injure non publique raciste ;

- N°26410:
homophobe.

injure non publique

Articles 23, 29, 33 et 42 de la loi du 29 juillet
1881
Article 93-3 de la loi du 29 juillet 1982.

Article R. 625-8-1, R625-8-2 du Code pénal
Article 29 alinéa 2 de la loi du 29 juillet 1881

1 an d’emprisonnement et 45.000 € d’amende
obligation d’accomplir un stage de citoyenneté,

Contravention de 5° classe (notamment amende,
travail d’intérét général, ou obligation d’accomplir

affichage de la décision un stage de citoyenneté)

B. Diffamation a caractére raciste ou homophobe :

La diffamation discriminatoire est le fait de porter toute allégation ou d’imputer un fait qui porte atteinte
honneur ou a la considération d’une personne en raison de son origine, de son appartenance ou de sa
non appartenance a une ethnie, une nation, une race prétendue ou une religion déterminée, de son sexe, de
son orientation sexuelle ou de son identité de genre, ou de son handicap.

Ex : Je suis professeur des écoles. Des tracts, sur lesquels était inscrit mon nom au-dessus des propos
suivants : « vous n’étes pas comme nous, on n’a pas confiance, parce qu’on sait bien ce que vous faites aux
enfants et vous voulez influencer nos enfants pour qu’ils deviennent homosexuels ! » ont été distribués a
I'entrée de I'établissement.
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Nb : la diffamation a caractére raciste présente une spécificité en matiere de preuve. La jurisprudence152
interdit que I'auteur des propos diffamatoires essaie d’apporter la « preuve » de la véracité de ses propos,
pour la dignité des débats et la protection des victimes.

Exemple : un internaute faisant un lien entre la communauté musulmane et le terrorisme ne serait pas
autorisé a essayer de « prouver » la véracité de son propos devant le Tribunal.

Diffamation raciste ou homophobe
Publique Non publique
Codes NATINF Codes NATINF :
- N°373: diffamation publique pour motif - N°12292 : diffamation non publique pour
raciste ; motif raciste ;
- N°26545: diffamation publique pour - N°26407 : diffamation non publique pour
motif homophobe. motif homophobe.
Articles 23, 29, 32, et 42 de la loi du 29 juillet Article R. 625-8, R625-8-2 du Code pénal
1881 Article 29 de la loi du 29 juillet 1881
Article 93-3 de la loi du 29 juillet 1982
1 an d’emprisonnement et 45.000€ d’amende Contravention de 5° classe (notamment amende,
obligation d’accomplir un stage de citoyenneté, travail d’intérét général, ou obligation d’accomplir
affichage de la décision un stage de citoyenneté)

C. Provocation a la haine, a la violence ou a la discrimination raciste ou homophobe.

La provocation a la haine ou a la violence raciste ou homophone est le fait de tenir des propos tendant a
« susciter un sentiment d’hostilité ou de rejet envers un groupe de personnes »'*® en raison, notamment, de

- Leursexe;

- Leur orientation sexuelle ou identité de genre ;

- Leur origine ;

- Leur appartenance — ou non appartenance — vraie ou supposée, a une ethnie, une nation, une race
prétendue ou une religion déterminée.

Exemple : Les parents d’éléves ont recu un tract indiquant qu’il fallait retirer leurs enfants de ma classe, et
me dénoncer, parce que j'avais été vu a la marche des fiertés.

Provocation a la haine et a la violence

Publique Non publique
Codes NATINF : Codes NATINF :
- N°26578 : provocation publique a la - N°26579 : provocation non publique a la
haine / violence pour motif raciste. haine / violence pour motif raciste ;
- N°25754: provocation publique a la - N°26413 : provocation non publique a la
haine / violence pour motif homophobe. haine / violence pour motif homophobe.

Articles 23, 24 et 42 de la loi du 29 juillet 1881 Articles R.625-7, R.625-8-2 Code pénal
Article 93-3 de la loi du 29 juillet 1982
Article 131-26, 225-2 du Code pénal.

eme

5 ans d’emprisonnement et 45.000€ d’amende Contravention de 57" classe (notamment
obligation d’accomplir un stage de citoyenneté, amende, travail d’intérét général, ou obligation
affichage de la décision d’accomplir un stage de citoyenneté)

Elle doit étre différenciée de la provocation a la discrimination qui est le fait de tenir des propos incitant a
opérer une différence de traitement entre deux individus « sans justification objective et raisonnable »'2,
Ex : une personne incite ses contacts a refuser de louer un bien immobilier en raison de l'origine ethnique /
orientation sexuelle / identité de genre du locataire.

Provocation a la discrimination

Publique Non publique

NATINF 425 et 25757 NATINF n°12317 et 26416

152 Crim., 28 mars 2006, n°05-80634.
153 Crim. 14 mai 2002.
'** CEDH, 13 juin 1979, Marckx ¢/ Belgique.

87




Articles 23, 24 et 42 de la loi du 29 juillet 1881 Article R.625-7, R.625-8-2 Code pénal

Article 93-3 de la loi du 29 juillet 1982 Article 225-2 du Code pénal

Article 131-26, 225-2 du Code pénal

5 ans d’emprisonnement et 45.000€ d’amende Contravention de 5°™ classe (notamment
obligation d’accomplir un stage de citoyenneté, amende, travail d’intérét général, ou obligation
affichage de la décision d’accomplir un stage de citoyenneté)

Prescription: le caractéere public ou non public n’a pas d’incidence sur le délai de prescription de I'action
publique.

Pour les propos publics (délit) : 1 an a compter du premier acte de publication ;

Pour les propos privés (contravention) : 1 an a compter du jour ou les propos ont été tenus.

Il. Lacirconstance raciste ou homophobe

A. Racisme et homophobie

Les différents textes applicables renvoient a de multiples notions. Un exemple peut permettre de mieux
cerner ces notions :

e Orientation sexuelle : un homme se fait insulter en raison de son homosexualité, réelle ou supposée.
o |dentité de genre : une femme recoit des insultes sur Facebook parce qu’on prétend qu’elle est trans.
e Origine : un internaute tient des propos insultants a I'égard des personnes d’origine maghrébine.

e Religion déterminée : un femme se fait insulter dans la rue parce qu’elle porte un voile.

Focus sur le critére de I'appartenance, vraie ou supposée, a une ethnie, une nation ou une race prétendue.
Selon la jurisprudence, les notions d’« origine », « ethnie », « nation », « race prétendue », « religion »,
toutes renvoient a I'origine supposée de la victime.

La loi elle-méme a fait disparaitre le terme de « race » pour y substituer I'expression « race prétendue ». Cet
ajout du terme « prétendue » permet de faire sortir du droit frangais I'idée selon laquelle il existerait plusieurs
races.

Le critére utile est celui de I'origine supposée de la victime.

Les propos injurieux, ou diffamants, qu’ils soient a caractére raciste ou homophobe, peuvent étre tenus a
'égard d’un individu ou d’'une communauté de personnes.

Enfin, en vertu des articles 48-1 a 48-6 de la loi du 29 juillet 1881, certaines associations peuvent porter
plainte et se constituer partie civile. Pour ce faire, ces dernieres doivent remplir deux conditions :

1) Etre régulierement déclarées depuis au moins cing ans ;

2) Leur objet statutaire doit prévoir de combattre le racisme (art. 2-1), de lutter contre I'apologie des
crimes de guerre (art. 2-5), de combattre les discriminations fondées sur l'orientation sexuelle ou sur
l'identité de genre (art. 2-6), ou encore de défendre ou a assister les personnes malades,
handicapées ou agées (art. 2-8).

Attention : si l'infraction a été commise contre un individu, I'association ne sera recevable dans son action
que si elle justifie avoir regu 'accord de cet individu.

B. Caractére public ou privé

Selon les textes, l'infraction est publique si elle est exercée :

- soit par des discours, cris ou menaces proférées dans des lieux ou réunions publics, soit par des
écrits, (« imprimés, dessins, gravures, peintures, emblemes, images ou tout autre support de I’écrit,
de la parole ou de I'image vendu ou distribué, mis en vente ou exposés dans des lieux ou réunions
publics, soit par des placards ou des affiches exposées au regard du public »), mais également
graffitis, tags, et tous autres écrits ;

- soit par tout moyen de communication au public par voie électronique.
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La question du caractere public ou privé correspond au cadre dans lequel se sont déroulés les faits. La
réponse a la question : « les propos litigieux ont-ils été, ou non, publiés / diffusés ? » permettra de
nombreuses situations a I'enquéteur de savoir si les propos sont publics ou privé.

Cette étape est primordiale car les fondements lIégaux de I'action sont différents et les régimes juridiques
varient sensiblement.

Quelques exemples :

Public Non public
Publications sur Facebook / Twitter ... Messages privés sur Facebook / Twitter ;
Blog ; Mail ;
Vidéo Youtube ; Courrier ;
Journal ; Insultes dans un lieu privé ;
Insultes devant un public (réunion de quartier),
ou dans un lieu ouvert au public;

Incidence : le délai de prescription de I'action est de :
Pour les propos publics (délit) : 1 an a compter du premier acte de publication ;
Pour les propos privés (contravention) : 3 mois a compter du jour ou les propos ont été tenus.

PARTIE Il

LES ETAPES DE L’ENQUETE ET LE PROCES VERBAL

l. Les étapes de I’enquéte

Identifier des propos injurieux, diffamatoires ou incitant a la haine, a la violence ou a la discrimination n’est
pas toujours chose aisée. La liberté d’expression demeure le principe. Par conséquent, seuls des abus de
cette liberté peuvent tomber sous le coup de la loi. Il est donc important de savoir identifier quels propos
peuvent étre sanctionnés.

A. Etape 1 : Identifier 'auteur des propos

La premiere étape pour I'enquéteur-trice sera d’identifier 'auteur des propos.

Pour cela, I'enquéteur devra rechercher si une réquisition a d’ores et déja été effectuée et autorisée par le
Parquet.

Un modele-type de réquisitions a été défini par les opérateurs Internet. Les gendarmes N'Tech pourront
fournir une assistance en cas de difficulté.

Un signalement sur la plateforme PHAROS'®®, dépendant de TOCLCTIC™®, devra étre immédiatement
effectué par 'enquéteur-trice. pour 'ensemble des infractions commises sur Internet que sont :

e Expression du racisme, de I'antisémitisme et de la xénophobie ;
e Incitation a la haine raciale, ethnique et religieuse ;

Ce signalement permet en effet de s’assurer de la conservation des preuves dans I'’hypothése ou les propos
litigieux seraient supprimés par leur auteur.

En outre, PHAROS enregistre les adresses IP des émetteurs dont seuls les fournisseurs d'acces et de
service sur internet connaissent les titulaires. Pour les besoins d'une enquéte et aprés autorisation du
Procureur de la République, les services compétents peuvent demander l'identification du numéro IP.

155 Les développements ci-dessus sont extraits du site : http://www.interieur.gouv.fr/A-votre-service/Ma-

securite/Conseils-pratiques/Sur-internet/Signaler-un-contenu-suspect-ou-illicite-avec-PHAROS .
1% Office central de lutte contre la criminalité liée aux technologies de I'information et de la communication.
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Ces faits sont a signaler via le lien ci-dessous :

https://www.internet-signalement.gouv.fr/Portail\Web/planets/Accueillinput.action

Nb : si les propos litigieux ont été diffusés publiquement, en particulier sur Internet, et visent un ensemble de
personnes, une communauté et non une personne individuelle, 'enquéteur-trice devra s’assurer auprés de
sa hiérarchie qu’aucun dessaisissement au profit d’une autre unité n’a été déja prononce.

Dans le cadre de I'enquéte, il est recommandé a I'enquéteur de prendre connaissance des propos tenus par
l'auteur sur les réseaux sociaux (Facebook, Twitter, Instagram).

Ces derniers pourront permettre de cerner la personnalité de I'auteur des propos.

B. Etape 2 : Déterminer si les propos sont publics ou non

La deuxiéme étape sera d’établir si les propos sont tenus publiquement ou dans un cadre privé en
considérant l'intention de I'auteur. Il s’agit ici d’'identifier la bonne base juridique et de s’assurer de la non-
expiration du délai de prescription.

Nb : Le choix a été fait de développer les considérations ci-aprés pour des infractions constituées dans un
cadre public, mais les raisonnements sont identiques dans un cadre privé.

C. Etape 3 : Qualifier I'infraction

Le délit dit « de presse » ne doit pas étre un délit d’opinion. Il faut donc s’assurer que le propos porte
atteinte a ’lhonneur d’une personne, ou d’un groupe de personnes. Lors de cette étape, il s’agit pour
'enquéteur de pouvoir caractériser la situation qui se présente a lui (injure, diffamation...)

Exemple : la diffamation repose sur I'imputation d’un fait, d’une allégation, a une personne afin de porter
atteinte a son honneur. La diffamation ne peut donc étre constatée que si des faits précis, pouvant faire
I'objet d’un débat contradictoire, sont imputés a la victime’.

Nb : depuis la loi relative a I'égalité et a la citoyenneté du 27 janvier 2017, le juge pourra procéder a une
requalification des faits visés dans I'acte de poursuite initial. La requalification pourra étre opérée entre les
infractions suivantes :

- Provocation a la haine ;
- Diffamation a caractére raciste ;
- Injure a caractére raciste.

D. Etape 4 : Identifier un mobile raciste ou homophobe

La situation caractérisée, il est ensuite nécessaire de vérifier que ce qui est en cause est I'origine
supposée de la victime, son appartenance ou sa non-appartenance a une ethnie, une nation, une
race prétendue, une religion, ou encore son orientation sexuelle ou son identité de genre.
Intrinséquement, 'enquéteur devra s’interroger sur le mobile de I'auteur de ces propos. Identifier un mobile
raciste ou homophobe permet de s’assurer que le propos litigieux tombe sous le coup de la loi de 1881. La
question est celle du rapport de causalité intellectuel entre, d’'une part le mépris jeté sur la personne, et
d’autre part I'origine supposée / race prétendue / religion / orientation sexuelle / identité de genre etc. de la
victime.

Il. Exemple de procés-verbal

L’abus de liberté d’expression n’est pas un délit d’'opinion. Les opinions politiques de I'auteur des propos,
comme ses convictions religieuses, ne sont pas éléments pertinents dans la recherche du mobile.
L’enquéteur doit se fonder sur les propos litigieux pour établir le mobile et ne pas supposer le mobile sur le
fondement des idées politiques de l'auteur.

157 Crim., 28 mars 2006, n° 05-80634.
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OBJECTIF : face a l'auteur des propos litigieux, le principal enjeu est de déterminer si ce dernier a tenu ces
propos avec un mobile raciste ou homophobe. Il s’agit ici d’établir qu’il ne s’agit pas de propos politiques
mais d’un véritable abus de liberté d’expression. Le procés-verbal ci-aprés est un exemple que peuvent
utiliser les enquéteurs pour tenter de dégager ce mobile s'il existe.

ETAPE 1 : Partir des propos suivants
« Le [date], ont été tenus les propos suivants depuis une adresse IP dont vous étes titulaire : [citer les
propos exacts de I'auteur]. Confirmez-vous étre I'auteur de ces propos ? »

ETAPE 2 : Décortiquer le discours.

« Pourquoi avec vous utilisé le terme « [terme désignant la personne ou le groupe] ? »
« Que signifie ce terme pour vous ? A quoi / qui renvoie t'il ? »

« Quel était votre objectif en employant ce terme ? »

« Pourquoi avez-vous utilisé ce terme pour désigner [victime] ? »

« Quel était I'objectif que vous poursuiviez lorsque vous avez tenu ces propos ? »

« Voyez-vous ce terme / ce message utilisé par d’autres ? »

« Diffusez-vous vous-méme ce type de propos via les réseaux sociaux / blog ... ? »

ANNEXE I.B - BREPRODUCTION DES TEXTES LEGAUX ET REGLEMENTAIRES

Loi du 29 juillet 1881 sur la liberté de la presse

e Article 24

Seront punis de cing ans d'emprisonnement et de 45 000 euros d'amende ceux qui, par I'un des moyens
énonceés a l'article précédent, auront directement provoqué, dans le cas ou cette provocation n'aurait pas été
suivie d'effet, & commettre I'une des infractions suivantes :

1° Les atteintes volontaires a la vie, les atteintes volontaires a l'intégrité de la personne et les agressions
sexuelles, définies par le livre |l du code pénal ;

2° Les vols, les extorsions et les destructions, dégradations et détériorations volontaires dangereuses pour
les personnes, définis par le livre Il du code pénal.

Ceux qui, par les mémes moyens, auront directement provoqué a I'un des crimes et délits portant atteinte
aux intéréts fondamentaux de la nation prévus par le titre ler du livre IV du code pénal, seront punis des
mémes peines.

Seront punis de la méme peine ceux qui, par I'un des moyens énonceés en l'article 23, auront fait I'apologie
des crimes visés au premier alinéa, des crimes de guerre, des crimes contre I'humanité, des crimes de
réduction en esclavage ou d'exploitation d'une personne réduite en esclavage ou des crimes et délits de
collaboration avec I'ennemi, y compris si ces crimes n'ont pas donné lieu a la condamnation de leurs
auteurs.

Tous cris ou chants séditieux proférés dans les lieux ou réunions publics seront punis de I'amende prévue
pour les contraventions de la 5° classe.

Ceux qui, par I'un des moyens énoncés a l'article 23, auront provoqué a la discrimination, a la haine
ou a la violence a I'égard d'une personne ou d'un groupe de personnes a raison de leur origine ou de
leur appartenance ou de leur non-appartenance a une ethnie, une nation, une race prétendue ou une
religion déterminée, seront punis d'un an d'emprisonnement et de 45000 euros d'amende ou de I'une
de ces deux peines seulement.

Seront punis des peines prévues a I'alinéa précédent ceux qui, par ces mémes moyens, auront
provoqué a la haine ou a la violence a I'égard d'une personne ou d'un groupe de personnes a raison
de leur sexe, de leur orientation sexuelle ou identité de genre ou de leur handicap ou auront
provoqué, a I'égard des mémes personnes, aux discriminations prévues par les articles 225-2 et 432-
7 du code pénal.

e Article 32
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La diffamation commise envers les particuliers par I'un des moyens énoncés en l'article 23 sera punie d'une
amende de 12 000 euros.

La diffamation commise par les mémes moyens envers une personne ou un groupe de personnes a raison
de leur origine ou de leur appartenance ou de leur non-appartenance a une ethnie, une nation, une race ou
une religion déterminée sera punie d'un an d'emprisonnement et de 45 000 euros d'amende ou de l'une de
ces deux peines seulement.

Sera punie des peines prévues a l'alinéa précédent la diffamation commise par les mémes moyens envers
une personne ou un groupe de personnes a raison de leur sexe, de leur orientation sexuelle ou identité de
genre ou de leur handicap.

En cas de condamnation pour I'un des faits prévus par les deux alinéas précédents, le tribunal pourra en
outre ordonner :

1° L'affichage ou la diffusion de la décision prononcée dans les conditions prévues par |'article 131-35 du
code pénal ;

2° La peine de stage de citoyenneté prévue a l'article 131-5-1 du code pénal.

e Article 33

L'injure commise par les mémes moyens envers les corps ou les personnes désignés par les articles 30 et
31 de la présente loi sera punie d'une amende de 12 000 euros.

L'injure commise de la méme maniére envers les particuliers, lorsqu'elle n'aura pas été précédée de
provocations, sera punie d'une amende de 12 000 euros.

Sera punie d'un an d'emprisonnement et de 45 000 euros d'amende ['injure commise par les mémes
moyens envers une personne ou un groupe de personnes a raison de leur origine ou de leur appartenance
ou de leur non-appartenance a une ethnie, une nation, une race prétendue ou une religion déterminée.

Sera punie des peines prévues a l'alinéa précédent l'injure commise dans les mémes conditions envers une
personne ou un groupe de personnes a raison de leur sexe, de leur orientation sexuelle ou identité de genre
ou de leur handicap.

* *

Code pénal

¢ Article R625-8-1

L'injure non publique commise envers une personne ou un groupe de personnes a raison de leur origine ou
de leur appartenance ou de leur non-appartenance, vraie ou supposée, a une ethnie, une nation, une
prétendue race ou une religion déterminée est punie de I'amende prévue pour les contraventions de la 5e
classe.

Est punie de la méme peine l'injure non publigue commise envers une personne ou un groupe de personnes
a raison de leur sexe, de leur orientation sexuelle ou identité de genre, ou de leur handicap.

e Atrticle R625-8

La diffamation non publique commise envers une personne ou un groupe de personnes a raison de leur
origine ou de leur appartenance ou de leur non-appartenance, vraie ou supposée, a une ethnie, une nation,
une prétendue race ou une religion déterminée est punie de I'amende prévue pour les contraventions de la
5e classe.

Est punie de la méme peine la diffamation non publique commise envers une personne ou un groupe de
personnes a raison de leur sexe, de leur orientation sexuelle ou identité de genre, ou de leur handicap.

e Article R.625-7

La provocation non publique a la discrimination, a la haine ou a la violence a I'égard d'une personne ou d'un
groupe de personnes a raison de leur origine ou de leur appartenance ou de leur non-appartenance, vraie
ou supposée, a une ethnie, une nation, une race ou une religion déterminée est punie de I'amende prévue
pour les contraventions de la 5e classe.

Est punie de la méme peine la provocation non publique a la haine ou a la violence a I'égard d'une personne
ou d'un groupe de personnes a raison de leur sexe, de leur orientation sexuelle ou de leur handicap, ainsi
que la provocation non publique, a I'égard de ces mémes personnes, aux discriminations prévues par les
articles 225-2 et 432-7.
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e Article R625-8-2

Les personnes coupables des infractions prévues par la présente section encourent, outre les peines
d'amende prévues par ces articles, les peines complémentaires suivantes :

1° L'interdiction de détenir ou de porter, pour une durée de trois ans au plus, une arme soumise a
autorisation ;

2° La confiscation d'une ou de plusieurs armes dont le condamné est propriétaire ou dont il a la libre
disposition ;

3° La confiscation de la chose qui a servi ou était destinée a commettre l'infraction ou de la chose qui en est
le produit ;

4° Le travail d'intérét général pour une durée de vingt a cent vingt heures ;

5° L'obligation d'accomplir, le cas échéant a ses frais, un stage de citoyenneté.

Les personnes morales déclarées responsables pénalement, dans les conditions prévues par I'article 121-2,
des infractions prévues par la présente section encourent, outre I'amende suivant les modalités prévues par
I'article 131-41, la peine de confiscation de la chose qui a servi ou était destinée a commettre l'infraction ou
de la chose qui en est le produit.

La récidive des contraventions prévues par la présente section est réprimée conformément aux articles 132-
11 et 132-15.
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APPENDIX Il / ANNEXE Il - SUBMITTED BY GERMANY / TRANSMISE PAR L'ALLEMAGNE

Consumer Protection

m Federal Ministry
; of Justice and

10 November 2016
Psychosocial Assistance in Germany

1. Situation in Germany

Psychosocial assistance in court proceedings is already in place in several of Germany's Laender (federal
states). Thanks to the positive experiences had with this system, Germany has introduced a nationwide right
(starting 2017), especially for children and young people who are the victims of violent or sexual offences, to
be offered professional care and support before, during and after the trial. This is called "psychosocial
assistance in court proceedings."

2. Psychosocial assistance in court proceedings

Psychosocial assistance in criminal proceedings is a special form of non-legal support in criminal
proceedings for particularly vulnerable aggrieved persons before, during and after the main hearing (three
phases of assistance). It includes provision of information as well as qualified care and assistance during
the entire criminal proceedings with the goal of reducing the individual burden on aggrieved persons and
preventing their secondary victimisation.

Psychosocial assistance in criminal proceedings is characterised by neutrality with regard to the criminal
proceedings. Psychosocial assistance, for example, would not involve helping the victim to come to terms
with his/her experience, or talking the offence through.

Psychosocial assistance in court proceedings does not include legal counsel. In cases where
psychosocial assistance is provided, victims have the right to legal counsel paid for by the state.

Psychosocial assistants in Germany do not have the right to refuse testimony, and may at any time be
summoned to court themselves as witnesses.

3. Who qualifies for this assistance?

Psychosocial assistance is provided in particular for children and young people who have been the victims of
violent and sexual offences. This right is embedded in our Criminal Procedure Code. Under section 406g of
this legislation, the court — upon application — orders the provision of psychosocial assistance in these cases.
Psychosocial assistants have the right to be present during examination and interview. This Right is explicitly
set out in section 4069 subsection (1) of the Criminal Procedure Code.

Adults may also have a right to professional assistance free of charge if they have been the victim of a
violent or sexual offence, or if they have lost a close relative as a result of a criminal offence. In these cases
the court exercises its duty-bound discretion in deciding whether to order such assistance.

4, Who covers the costs?

Where psychosocial assistance in court proceedings is ordered by the court, it is provided free of charge for
the victim.

The Act on Psychosocial Support in Criminal Proceedings (Gesetz (iber die psychosoziale

Prozessbegleitung im Strafverfahren) stipulates a fixed fee for psychosocial assistance as standard. The fee
is paid directly to the assistant if he/she is self-employed. If the psychosocial assistant is part of a victim
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support organisation, however, and is remunerated by this organisation for his/her work, the fee claim
passes to the organisation. The local Land justice ministry is responsible for the payment.

The amount of remuneration is staggered according to trial stage and is fixed as follows:

520 euros for assistance in preliminary proceedings,
370 euros for assistance during the trial itself,
210 euros for assistance after conclusion of proceedings in the first instance.

These differing rates of remuneration take account of the differing workloads involved in providing assistance
in each of the 3 phases of criminal proceedings. Preliminary proceedings require the highest level of
engagement on the part of assistants.

However, those who are convicted are also obliged to pay a share of the costs. The share of the court
costs payable by the convicted party therefore increases by

520 euros if assistance was provided in preliminary proceedings,

370 euros if assistance was provided during the trial itself,

210 euros if assistance was provided for an appeal hearing.

5. Who is allowed to provide psychosocial assistance in court proceedings?

It is important that the assistance provided is professional. This is why high standards of competence apply
to those providing assistance. The Act on Psychosocial Support in Criminal Proceedings sets out minimum
qualification standards. Persons providing psychosocial assistance in criminal proceedings must possess the
professional qualifications, personal skills and inter-disciplinary competence to do so.

In terms of professional qualifications, assistants require a university degree in social education, social
work, education or psychology, or vocational training completed in one of these areas. Additionally,
assistants must have completed a course of initial or further training, recognised by a Land, in the provision
of psychosocial assistance in criminal proceedings.

The personal skills required include advisory skills, communication skills and the ability to cooperate with
others, the ability to deal with conflicts, and the ability to work under pressure.

Inter-disciplinary competence includes basic knowledge in medicine, psychology, victimology, criminology
and law. They must also know about the assistance available to victims locally.

In Germany, the 16 Laender are responsible for accrediting individuals to work as psychosocial assistants.
Psychosocial assistants can be self-employed or part of a victim support organisation.

6. What are the standards that a psychosocial assistant works to?

A number of practitioners — that is: judges and defence attorneys — expressed concern that assistants would
influence the witness testimony provided by their clients.

Experience in those Laender in Germany that already provide psychosocial assistance in court proceedings
shows that these concerns are unfounded. Firstly, psychosocial assistants are highly qualified. Secondly,
they work in accordance with specific principles which are now also anchored in law. For example, they are
obliged to remain neutral vis-a-vis the criminal proceedings. This means that assistants do not talk to victims
about the offence itself or help them come to terms with the acts they have suffered. This is made clear to
victims from the very beginning. Psychosocial assistants may be examined as witnesses at any time. They
have no right to refuse testimony.

Code of Criminal Procedure
Section 4069
Psychosocial assistance in the proceedings
(1) Aggrieved persons may avail themselves of psychosocial assistance in the proceedings. The person

providing psychosocial assistance shall be permitted to be present during the aggrieved person's
examination and, accompanying the aggrieved person, during the main hearing.
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(2) The principles of psychosocial assistance in criminal proceedings as well as the standards of
qualification and the remuneration of individuals providing psychosocial assistance shall be based upon the
Act on Psychosocial Assistance in Criminal Proceedings of 21 December 2015 (Federal Law Gazette p.
2525, 2529) in the respectively valid version.

(3) Pursuant to the conditions stated in section 397a (1), numbers 4 and 5, a person shall be appointed to
provide psychosocial assistance upon application by the aggrieved person. Given the conditions stated in
section 397a (1), numbers 1 to 3, a person may be appointed to provide psychosocial assistance upon
application by the aggrieved person if the particular vulnerability of the aggrieved person so requires. Such
appointment shall be free of charge for the aggrieved person. Section 142 (1) shall apply mutatis mutandis
for the appointment. In preliminary proceedings, the court competent pursuant to section 162 shall decide.

(4) A person providing psychosocial assistance in criminal proceedings who has not been appointed may
be prohibited from being present during the examination of the aggrieved person if his presence might
endanger the purpose of the investigation. Such decision shall be made by the person conducting the
examination; the decision shall not be contestable. The grounds for denial shall be documented.

Act on Psychosocial Support in Criminal Proceedings (Gesetz iiber die psychosoziale
Prozessbegleitung im Strafverfahren)
(PsychPbG)

Section 1
Subject

This Act shall govern the following areas pertaining to psychosocial assistance in criminal proceedings
pursuant to section 406g of the Code of Criminal Procedure (Strafprozessordnung, StPO):

1. Principles of psychosocial assistance in criminal proceedings (section 2),

2. Standards of qualification for persons providing psychosocial assistance in criminal proceedings (sections
3 and 4), and

3. Remuneration of persons providing psychosocial assistance in criminal proceedings (sections 5 through
10).

Section 2
Principles

(1) Psychosocial assistance in criminal proceedings is a special form of non-legal support in criminal
proceedings for particularly vulnerable aggrieved persons before, during and after the main hearing. It
includes provision of information as well as qualified care and assistance during the entire criminal
proceedings with the goal of reducing the individual burden on aggrieved persons and preventing their
secondary victimisation.

(2) Psychosocial assistance in criminal proceedings is characterised by neutrality with regard to the
criminal proceedings and a separation between consulting and accompaniment. It does not include legal
counsel or resolution of the factual situation, and may not result in influence being exerted on the witness or
witness testimony being compromised. The person providing psychosocial assistance shall, at the beginning
of his provision of assistance, inform the aggrieved person of the above, as well as of the fact that the person
providing psychosocial assistance may not exercise the right to refuse to testify.

Section 3
Standards of qualification

(1) Persons providing psychosocial assistance in criminal proceedings must posses the professional
qualifications, personal skills and inter-disciplinary competence to do so.
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(2) Professional qualifications shall include the following:

1. A university degree in social education, social work, education, psychology, or vocational training
completed in one of these areas, and

2. A certificate of completion of a course of initial or further training, recognised by a Land, in the provision of
psychosocial assistance in criminal proceedings.

Persons providing psychosocial assistance in criminal proceedings must have practical career experience in
one of the areas named in number 1 of the first sentence.

(3) Persons providing psychosocial assistance in criminal proceedings shall themselves be responsible
for ensuring that they possess the necessary personal skills. These include, in particular, advisory skills,
communication skills and the ability to cooperate with others, the ability to deal with conflicts, the ability to
work under pressure, and organisational sKills.

(4) Inter-disciplinary competence includes, in particular, basic knowledge in medicine, psychology,
victimology, criminology and law, as these pertain to the target group. Persons providing psychosocial
assistance in criminal proceedings shall themselves be responsible for ensuring that they know about the
assistance available to aggrieved persons locally.

(5) Persons providing psychosocial assistance in criminal proceedings shall themselves be responsible
for ensuring that they receive regular training for their further professional development.

Section 4
Recognition and further requirements
The Léander shall decide which persons and bodies are recognised for the provision of psychosocial
assistance in criminal proceedings, and, in order to do this, upon the further requirements of vocational
training, practical career experience, advanced specialist training and regular further training.
Section 5

Remuneration

(1) The remuneration of persons providing psychosocial assistance in criminal proceedings pursuant to
section 4069 (3) of the Code of Criminal Procedure shall be based on sections 6 to 10.

(2) If a person providing psychosocial assistance is a member or employee of a non-public body, the
remuneration (section 6) shall be owed to this body.

(3) This Act shall not apply to the remuneration of

1. members or employees of an authority or other public body if they provide psychosocial assistance in
fulfilment of their official duties,

2. members or employees of a non-public body if they provide psychosocial assistance in criminal
proceedings in fulfilment of their duties and the body receives funding for their position for the provision of
psychosocial assistance.

Section 6

Amount of remuneration

Persons appointed to provide psychosocial assistance in criminal proceedings shall receive remuneration
from the state treasury for performing their tasks in providing such psychosocial assistance

1. in the amount of 520 euros in preliminary proceedings,
2. in the amount of 370 euros in court proceedings in the first instance,

3. in the amount of 210 euros after conclusion of the first instance proceedings.
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The remuneration pursuant to the first sentence shall also cover claims to reimbursement of costs and
expenses in connection with the provision of psychosocial assistance as well as claims to reimbursement of
the turnover tax levied on the remuneration payment.
Section 7
Arising of the claim
The claim to remuneration shall arise separately for each segment of the proceedings pursuant to
section 6, first sentence. Court proceedings shall be deemed to commence when the court competent to
conduct the main hearing orders the opening of main proceedings pursuant to section 203 of the Code of
Criminal Procedure.
Section 8
Application of the Act on Remuneration of Attorneys
Section 8 (1), section 47 (1), first sentence, section 48 (1), sections 54, 55 (1), section 56 (1), first
sentence, and (2) of the Act on Remuneration of Attorneys shall apply mutatis mutandis to the scope and
due date of the remuneration claim, as well as the setting of remuneration amounts and advance payments,
including in appellate remedies.
Section 9

Expiry of the claim

The claim to remuneration shall expire if it is not asserted before the court competent to set the
remuneration amount within 15 months of the proceedings being terminated or finally concluded.

Section 10
Enabling clause; authorisation to issue statutory instruments
(1) The Land governments may issue statutory instruments within their remits specifying that the
provisions included in this Act on the remuneration claim of persons providing psychosocial assistance in
criminal proceedings shall not apply if the Land governments have issued alternative provisions governing

the remuneration of such persons.

(2) The Land governments may delegate the authorisation under subsection (1) by statutory instrument to
the Land justice administration authorities.

Section 11
Transitional provisions
In derogation from the provisions of section 3 (2), first sentence, number 2, the Ldnder may provide until

31 July 2017 that persons who have already commenced but not yet completed a course of initial or further
training within the meaning of this Act may provide psychosocial assistance in criminal proceedings.
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APPENDIX Il / ANNEXE Il - SUBMITTED BY SERBIA / TRANSMISE PAR LA SERBIE

ANNEX |

Pen 2136/2015
5

BpxoBHH KacallHOHM Cyx Ha OcHOBY onpenbe wiaHa 416. cras 1. 3IIII mpeunawmo
HHKECTENEHE mpecyae u oabuo TyOeHH 3aXTeB TYXKHOHA 3a HAKHANy HeMarepHjaiue
mTere 300r OBpee YTIIeAa, JaCTH H JbYACKOT JOCTOjaHCTBA,

Omnyky O TpPOIIKOBHMa MAPHMYHOr MOCTYIKa BpPXOBHH KACALHOHH CYZ je
JIOHeO Ha OCHOBY oapeade unaHa 165. cras 2, wiana 163, 153. c¢tas 1. u 154, 31111 u
TY)KEHOM JIOCYJIHO CaMO TPOLIKOBE KOJH Cy OIpeZe/beHH IO BPCTH H H3HOCY M TO 33
cacras xande 12.000,00 munapa, Taxcy ra xanby 5.900,00 suHapa u TaKCy HA PEBH3H]Y
11.800,00 nunapa, a KojH M3HOCH CY ¥ CKIIaJIy ca AZBOKATCKOM H TaKkceHOM TapH(poM.

IIpeacennuxk Behia - cyquja

Bpamncnasa Anocronopnk,e.p.

3a Ta4HOCT OTIIpaBKa
YnpaBuTess MucapHUIE
Mapuna Autonuh

pc/mu
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ANNEX 2
SUMMARY OF THE RE PORT

ONIMPLEMENTATION OFTHELAW ONFREE ACCESS TOINFORMATION OF PUBLIC
IMPORTANCE AND THELAW ONPERSONALDATAPROTECTION
FOR 2016

1. Aboutthe Commissioner’s Roleand Activities

This Summary of the Report on Implementation of the Law on Free Access to Information of Public
Importance (hereinafter referred to as the ‘Law on Access to Information”) and the Law on Personal Data
Protection (hereinafter referred to as “LPDP”) for 2016 outlines the situation in the respective fields governed
by these two laws, obstacles to exercising the freedom of information and the right to personal data protection
and the activities and measures undertaken by the Commissioner for Information of Information of Public
Importance and Personal Data Protection (hereinafter referred to as ‘the Commissioner”) in 2016 within his
mandate.

The Commissioner's mandate is to protect and promote the freedom of information and the right to personal data
protection and to oversee the legality of personal data processing by public authorities and all other entities
that process personal data. Accordingly, in 2016 the Commissioner mostly ruled as the authority of second
instance on individual complaints relating to violations of the freedom of information and the right to
personal data protection and oversaw personal data processing, both ex officio and pursuant to citizens'
reports.

In addition, the Commissioner also provided expert assistance to public authorities in connection with the
drafting of regulations, as they pertain to data processing and freedom of information; he submitted
legislative initiatives to state authorities and gave opinions on implementation of laws; he organised or
participated in numerous seminars and lectures, primarily for employees of public authorities and personal
data controllers; he published positions from his professional practice; he maintained the Central Register of
Data Files; he replied to citizens' submissions relating to the exercise of these two rights; he decided on
requests for cross-border transfer of personal data out of Serbia; he took part in events of interest for the
Commissioner's work at international and regional levels and in the state's activities relating to the European
Union association process etc.

The constant increase in the number of cases within the Commissioner’s purview since the beginning of his
work has continued in 2016. In 2016, the Commissioner received 8,237 new cases, including 5,291 cases
relating to freedom of information, 2,464 cases relating to personal data protection and 482 cases relating to
both areas of the Commissioner's work. Together with the pending cases carried forward from the previous
period (3,864), in 2016 the Commissioner worked on 12,101 cases in total. During 2016, the
Commissioner closed 8,061 cases, including 5,135 cases in the field of freedom of information, 2,454 cases inthe
field of personal data protection and 472 cases relating to both fields. There were 4,040 pending cases
carried forward to 2017. The reason for such high number of pending cases is the fact that, for many years, the
Commissioner worked with insufficient resources, while facing a huge influx of new cases.

In 2016, the Commissioner also worked towards improving the functioning of his office, primarily within the
framework of the two-year project launched in 2015 under an agreement between the Government of the
Republic of Serbia and the Ministry of Foreign Affairs of the Kingdom of Norway. Of particular
importance for this institution and other bodies are staff trainings and the obtaining of the highest
certification level for the implementation of data safety standards — SRPS ISO/IEC 27001, as well as other
preparations for the implementation of this standard in the Commissioner's work, which is scheduled to be
completed by the end of 2017.

Also, 21 employees at the Commissioner's Office underwent security clearance checks in 2016 and were
issued with the requisite certificates by the Office of the National Security Council which allow them to
access classified data in accordance with the Law on Data Classification; three of them have received
security clearance to access data with the highest classification level, ‘“state secret”, while 18 have
received security clearance to access data classified as “top secret”, which they need for the normal exercise of
their respective duties.

The role and work of the Commissioner as the authority in charge of protecting the freedom of information
and the right to personal data protection were made even more visible in 2016 through the Open Data Portal
presenting the Commissioner's work, social networks, the media etc. The institution of the Commissioner
and the incumbent personally received three awards for their achievements from civil society organisations in
2016.
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A.FreedomofInformation

1.1. Commissioner's Activities and Cnrrent Situation regarding Exercise and Protection of Freedom of
Information

In the field of freedom of information, Serbia has seen an upward trend in the number of freedom of
information requests'*® submitted by citizens to public authorities, coupled with a large number of complaints
with the Commissioner due to difficulties in obtaining information. The average of three to four thousand
formally lodged complaints a year (in the past four years) is proof that information is still difficult to
obtain from public authorities in many cases without the Commissioner’s intervention and shows that
citizens trust this independent state body when seeking protection of their rights.

In 2016, the Commissioner resolved 5,135 cases in the field of freedom of information. Given the high
number of complaints, most of the activities involved resolving individual complaints due to refusal of public
authorities to grant access to information, procedures relating to enforcement of the Commissioner's decisions
and activities relating to administrative disputes. Thus, in 2016 the Commissioner resolved 3,252 complaints
(of which 2,852 were founded), pursuant to which he passed 1,180 decisions and 1,160 resolutions. At the
proposal of the complainants, he conducted 245 enforcement procedures, in which he passed 154 enforcement
and fining orders, while in 188 cases where the decisions had subsequently been implemented, the Commissioner
terminated the procedures by passing resolutions. In 61 cases the Commissioner demanded of the
Government to enforce his decisions. Based on the Commissioner’s resolutions on fining in the enforcement
procedure, the budget received RSD 9,700,000 out of the total amount of RSD 13,200,000 in imposed fines.
The Commissioner submitted 87 replies to claims against his decisions filed with the Administrative Court.
He submitted 318 case files to the Administrative Inspectorate for the purpose of initiating infringement
proceedings.

Other activities of the Commissioner included: provision of assistance to citizens in the exercise of rights by
giving opinions (160), clarifications for acting in the implementation of laws and compliance with statutory
duties/written communication of an advisory and instructional nature (639); provision of opinions in
connection with the passing of regulations and other legislative initiatives (65); communication relating to
requests by information requesters lodged with or forwarded to the Commissioner (257), acting pursuant to
requests for access to information by which citizens and representatives of the media requested information of
public importance generated in the Commissioner' work (223), provision of training to employees of public
authorities; preparation of publications and other ways of disseminating positions from the Commissioner's
practice; participation in conferences and other professional events etc. The Commissioner also replied to
petitions relating to actions taken by other authorities and issues mostly outside the Commissioner's sphere of
competence (488).

Exercise of the freedom of information had been improving constantly from the enactment of the Law on
Access to Information (2004) to 2015. In parallel with this, efficiency of the Commissioner's interventions to
protect this freedom also improved, as measured by the number of cases in which the requesters succeeded in
exercising their right, i.e. received the requested information, relative to the number of justified complaints: in
2015, itwas 95.8%.

Unfortunately, this positive trend in the exercise of the freedom of information was reversed in 2016. For
the first time since the beginning of the Commissioner's work, the efficiency of his work measured by the
number of cases in which the requesters received the requested information, which had been increasing year
after year, was reduced in 2016 by 3.8%, while the number of justified complaints was increased by 2%. Of
particular concern is the fact that the rate of compliance with the Commissioner's decisions by which he
ordered public authorities to make information available was reduced by 10.1% in 2016 to

73.6% of the passed decisions. The highest rates of non-compliance with the decisions were seen among local
self-government authorities and organisations, public enterprises (national and local) and Ministries.

Notwithstanding these figures, in 2016 the Commissioner's interventions pursuant to complaints once again
resulted in information requesters receiving the requested information in a high percentage of cases (92%).
After the Commissioner's intervention pursuant to a complaint, in most cases where the complaints were
found to be justified (60.8%), the procedures were terminated because the public authorities subsequently

158 In 2005 there had been approximately two thousand requests, while in 2016 there were about thirty
thousand. This figure is based on the 811 reports by those public authorities (about 28%) that submitted their
annual reports to the Commissioner out of the total of 2,906 public authorities which are subject to mandatory
reporting.
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provided the requested information to the complainants. In many situations, the information was made
available to the requesters only after the Commissioner has used all available mechanisms of coercion, i.e.
enforcement procedures and fining of public authorities. Adding to this, the mechanism for enforcing the
Commissioner's decisions, which is the Government's responsibility, did not function in 2016, similarly as in
earlier years, while oversight by the Administrative Inspectorate failed to yield the expected results in terms
of inevitable liability for violations of this right.

Below is a selection of illustrative figures that best show the situation in the field of freedom ofinformation
in Serbia in 2016: There were many cases in which public authorities failed to act on received freedom of
information request or replied they were unable to provide the requested information, without passing decisions
with proper reasoning, as requested by the law; thus, the Commissioner received a high percentage of
complaints against the so-called administrative silence (84.4%) which was only 33% lower than in 2015.

The number of complained lodged with the Commissioner due to citizens' inability to exercise their
freedom of information in 2016 was slightly lower than in the previous year, but nevertheless remained
very high at almost 3,500. Nearly half of all complaints were lodged against Republic-level national and other
authorities and organisations and some 46% of those were complaints against Ministries and their subordinated
bodies. The share of justified complaints lodged with the Commissioner remains high at 87.7%.

Compared with the previous year, public authorities denied freedom of information requests more frequently
by citing abuse of the right (about 5%) or by invoking confidentiality of information (3.7%), even when the
requested information related to public spending, investments,official actionsetc.

At the initiative of public activities, in 2016 alone the Republic Public Prosecutor's Office filed 15 legal
actions against the Commissioner's decisions citing protection of public interest and in some cases demanding a
stay of execution of the Commissioner's decisions. This was more than the total number of legal actions filed
during all 11 previous years, when the same Prosecutor's Office filed 11 legal actions against the Commissioner’s
decisions.

None of the Commissioner's decisions passed in 2016 were annulled by the Administrative Court'”,
although 111 legal actions were filed against the Commissioner's decisions in 2016, of which 90 were
resolved. Inparallel with this, 126 legal actions were filed with the Administrative Court against the six
authorities against which complaints cannot be lodged with the Commissioner, including 123 legal actions
against the Government and one legal action against the National Assembly, the President of the Republic of
Serbia and the Constitutional Court respectively. Out of the 40 resolved legal actions, 31were upheld, all of
which had been lodged against the Serbian Government.

Progress regarding compliance with the statutory duty of public authorities to improve the
transparency of their work, as required by the Law on Access to Information, has been symbolic at best.
The measures undertaken by the Commissioner in 2016 to ensure consistent implementation of the Guide
on Preparation and Publishing of Information Booklets about the Work of Public Authorities have resulted
in certain improvements regarding the so-called proactive disclosure of information; however, these
improvements as a rule came only after the Commissioner intervened. Many public authorities which have a
statutory duty to publish information booklets about their work, provide staff trainings, maintain data storage
media and submit reports on implementation of this Law to the Commissioner have brazenly refused to do
so for years without any liability or repercussions, although failure to comply with each of these duties is
penalised as an infringement.

Liability for violations of the law is lacking or is merely symbolic in great many cases given the
number of such violations; furthermore, most of the infringement proceedings were instituted pursuant
to petitions filed by information requesters as harmed parties and the number of such cases was many
times higher than the number of cases initiated by the Administrative Inspectorate. This absence of
liability is a direct consequence of the scope and quality of oversight of compliance with the Law by
the Administrative Inspectorate and the divergent practice of magistrates' courts.

1.2. About Obstacles to the Exercise of Freedom of Information

The described situation in the field of freedom of information was largely due to the following obstacles:

159 The Administrative Court annulled on formal grounds and returned for repeated deliberation one resolution
passed by the Commissioner in 2015.

102



1.2.1. Non-functioning of the Mechanism for Enforcement of the Commissioner's
Decisions

The Government has a duty, when asked to do so by the Commissioner, to undertake direct enforcement
measures in accordance with the rules of general administrative procedure which apply to administrative
enforcement in order to ensure the enforcement of the Commissioner’s decisions in cases where public
authorities fail to do so voluntarily, even after the Commissioner has applied direct enforcement measures
(fines/penalties). The Commissioner's decisions are final, binding and enforceable under the law and failure
to comply with those decisions is punishable under the law as an infringement.

In 2016, the Commissioner was forced to demand of the Government to enforce his decisions in much
more cases (61) than in earlier years'®’; however, the Government failed to do so in a single case. For
reasons of full disclosure, it should be noted that public authorities complied with the Commissioner's
decisions after the Commissioner sent requests to the Government in only three cases, which can be
attributed more to public pressure and media reports than to any intervention by the Government.
Notwithstanding the statutory duty, the Commissioner’s requests for enforcement have been ignored since
2010, when this duty was first introduced; to date, the Government has failed to act on 135 such requests in
total.

Although the share of unsuccessful interventions by the Commissioner is law (8%), it is worrying that
access has been denied to information in relation to which public access would be more than justified,
e.g. large investment projects by the government and spending of public money, failure of competent
authorities to undertake statutory measures etc.

As an example, notwithstanding all measures and formal decisions undertaken by the Commissioner pursuant
to citizens’ grievances and complaints, the public has not been informed which measures, if any, the competent
state authorities undertook and other circumstances surrounding the events of25 April 2016 when buildings were
demolished in Hercegovacka street in Belgrade, the so-called “Savamala” case. Access has also been denied
to information contained in the official notes and the explanation of the decision made by the competent
prosecutor's office not to investigate the crash of a military helicopter in March 2015, when seven persons
were killed. Public authorities have refused to allow public access to information about management of the
Smederevo Steel Mill, purchase of raw materials and termination of the Agreement, on the pretext that those
were ‘classified data”. This case relates to the Management and Consulting Services Agreement for the
operations of the company ‘Zelezara Smederevo” of 25 March 2015, entered into between the Government of the
Republic of Serbia, the company ‘Zelezara Smederevo” d.o.0., HPK MANAGAMENT d.o.0. of Belgrade and
HPK ENGINEERING B.V. of Amsterdam, the Netherlands.

In 2016, the Government refused to enforce the decision to grant the Anti-Corruption Council and journalists
access to information about the agreements entered into by Public Enterprise Srbijagas, the company
Telekom Serbia and the company Air Serbia in 2015 in connection with marketing, advertising and public
relations services, sponsorships/donations, promotional and media campaigns etc.; information about the loans
granted by the Development Fund of the Republic of Serbia to the steel mill ‘Zelezara Smederevo” from
2012 to 2015; agreements entered into by the Serbian Export Credit and Insurance Agency with ‘“Pink
international company” and evidence of execution of those agreements; transaction documents of Air Serbia and
Etihad (Shareholders' Agreement, Support Services Agreement, long-term commercial agreements with the
Belgrade Airport, the oil company NIS and “Tehnika”, the agreement on funding ofthe company Air Serbia by
the Government, travel services and training agreements etc.) and other information.

Another issue in addition to the non-functioning mechanism of enforcing the Commissioner’s decisions
is the divergent jurisprudence of different courts in Serbia in connection with the enforcement of the
Commissioner’s resolutions on the imposition of fines/penalties in the enforcement procedure, which
exacerbates the problems with enforcement of the Commissioner’s decisions. The Basic Courts in the
territory covered by the Court of Appeals of Belgrade, unlike other Serbian courts, have declined
jurisdiction for enforcing the said resolutions. One of the consequences of this was the inability to forcibly
collect the outstanding fines of two and a half million dinars in 2016 alone for the national budget.

1.2.2. Lack of Accountability for Violations of the Law

For many years, the Commissioner's reports have expressed his concern about the lack of proper
accountability for violations of the freedom of information and has been warning that such attitude of

160 In 2015, the Commissioner submitted 24 requests for enforcement of his decisions to the Government.
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the competent bodies encourages public authorities to continue doing so, safe in the belief that they
would never suffer any consequences.

A direct consequence of this lack of accountability for violations of the freedom of information is the
unacceptably large number of complaints lodged with the Commissioner and the Commissioner's inability to
resolve all complaints within the statutory timeframe, which often leads to legal action and causes
expenses and unnecessary budget expenses. Quite understandably, this causes dissatisfaction among citizens
and additionally strains the Commissioner’s Office.

Any form of violation of the freedom of information is punishable as infringement under the Law on Access to
Information, including failure to act on a freedom of information request, provision of incomplete or inaccurate
information, failure to comply with the Commissioner’s decisions to grant access to information and non-
compliance of public authorities with their duties regarding publication of information booklets about their
work, submission of reports to the Commissioner and provision of trainings. Oversight of compliance with the
Law is the responsibility of the Ministry of Public Administration and Local Self-Government. According to the
report submitted to the Commissioner, in 2016 the Administrative Inspectorate conducted inspections only in
cases of non-compliance with the Commissioner's orders and, to a lesser extent, in cases of failure to publish
the information booklets. Taking into account that, on the one hand, the fact that almost three thousand
complaints were found to be justified provides proof of violations of the freedom of information pursuant
to submitted requests and the level of compliance of public authorities with their duty to improve the
transparency of their work, and taking into account on the other hand the number of infringement
proceedings initiated pursuant to petitions by the Administrative Inspectorate in 2016 (46) and especially their
outcomes, the glaringly apparent conclusion is that, in most cases, accountability is either completely lacking
or symbolic at best. Because of this inspection policy, which had not seen a single infringement proceeding
initiated for violation of the freedom of information in several years (2011-2015), certain state-owned
companies, like Srbijagas, have paid dozens of fines in the executory procedures conducted by the Commissioner,
butstillrefusetoprovide informationtorequesters.

Appallingly, given this state of affairs, the number of infringement proceedings were instituted pursuant to
petitions filed by citizens whose rights had been violated as harmed parties was many times higher than
the number of cases initiated by the Administrative Inspectorate.

Even when fines were imposed, they were close to the statutory minimum amount and appellate proceedings
were often terminated because the statute of limitation had expired. In this context it should be noted that, in
the process of amending the Law on Misdemeanours, the Ministry of Justice rejected the Commissioner's
initiative to extend the statute of limitations on infringements under the Law on Access to Information, taking
into account their anti-corruption potential.

12.3. Postponed Amendments to the Law on Access to Information

Since 2011, when the process of amending the Law on Access to Information was initiated and then
suspended in 2012, its amendments have not been passed and the timeframe for doing so has been extended
year after year without proper reason. As a result, the obstacles that should be eliminated by amendments to
the Law hamper the exercise of the freedom of information and impede the Commissioner's work.

The competent authorities (initially the Ministry of Public Administration and Local Self- Government and now the
Ministry of Justice) have set a new timeframe for passing amendments to the Law on Access to Information
with every amendment or new version of strategic documents, notwithstanding the fact that all authorities
without exception have identified a need for increasing transparency in all processes conducted by public
authorities, expanding the powers and the resources available to the Commissioner and ensuring mandatory
compliance with the Commissioner's decisions and instructions, as well as a need for upgrading this Law. The
most {glcent timeframe for adoption of amendments to the Law on Access to Information is the fourth quarter of
2017.

This delay in amending the Law on Access to Information has stopped the sorely needed improvement of standards
of proactive disclosure of information and of the anti-corruption potential of this law; the efforts to make the
work of all public authorities more visible; to extend the application of the provisions of this Law to all
entities with delegated public powers, including public notaries and bailiffs, as well as entities that are majority-
owned by the state; the efforts to increase accountability for violations ofthe Law by vesting the Commissioner with
the power to file petitions for initiation of infringement proceedings; the efforts to ensure that the mechanism for
enforcing the Commissioner’s decisions is fully functional; the efforts to improve the legal environment for the
exercise of the freedom of information by stipulating that the Commissioner’s opinion must be sought in the
legislative process and by putting in place safeguards to ensure that the level of rights guaranteed by the Law on

161 National Programme for Adoption of the Acquis -Second Revision, November 2016.
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Access to Information and the achieved level of rights are not lowered by amendments to other regulations; and the
efforts to enable public authorities to charge the costs of accessing information as own-source revenue instead of
paying this revenue to the joint budget account as required by the currently applicable regulations, in a situation
where the costs set out in the Government’s Regulation of 2006 have notbeenadjusted forinflation.

The delay in amending the Law on Access to Information also delays the EU integration process in the field of
freedom of information, the Directive on Re-use of Public Sector Information and the Directive on Public
Access to Environmental Information.

B. Personal Data Protection 11.Legal Framework

The inadequate legal framework is the main problem for and obstacle to personal data protection, which
makes the situation in this field alarming. Due to the deficient legal framework, many issues are either not
regulated at all or are improperly regulated, which in practice leads to numerous violations of the right to
personal data protection, some of which are major in scope or significance.

In view of this, it is imperative to fundamentally change the attitude of the state and the society towards personal
dataprotectionandtowardsprivacyingeneral.

The key reason for this is the fact that the competent state authorities, in particular the Serbian
Government, have inexplicably, but persistently, refused for eight years now to take the necessary steps
to regulate the legal framework for personal data protection, thus creating the associated adverse
consequences.

The legal framework in the field of personal data protection is inadequate both with regard to international
lawand international relations and with regard to national law.

With regard to international law and international relations, harmonisation of national legislation with acquis
communautaire is an international law obligation of the Republic of Serbia under the Stabilisation and
Association Agreement'® and the status of a candidate for EU membership is indicative of the fact that European
integration is key for the country's foreign and domestic policy. The fact is that the LPDP is not fully harmonised
with earlier international documents and is even less so on even more counts with the recently adopted
Regulation'®® (EU) 2016/679 of the European Parliament and of the Council of 27. April 2016 on the protection
of natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC. This Regulation came into force on 24 May 2016 and will apply from 25 May
2018,'* i.e. Member States have a two-year period to harmonise their national legislation with the Regulation.

The vigorous legislative activity in the EU in 2016 in the field of personal data protection, the decisions of
other authorities and bodies, including judicial decisions, as well as the positions and opinions of the Article 29
Working Party, place a serious and demanding task before EU Member States to adapt to the new standards in this
field. For Serbia, as a country on the path of EU accession, this requires large and very serious changes in the
national legal order, including not only the enactment of a new LPDP, but also harmonisation of numerous other
laws and implementing regulations with the European standards.

The Commissioner, in accordance with his powers and his status of an independent state authority, has provided
assistance and support in all situations to the competent authorities and bodies in the process of Serbia's EU
stabilisation and association by providing the requested opinions and answers to questions.

Serbia's national legal framework in the field of personal data protection is inadequate and thus utterly
dysfunctional. There are multiple reasons for this. Firstly, many provisions of the LPDP are inappropriate or
incomplete and certain issues are not regulated by the LPDP, just as they are not systemically regulated by other,
separate laws. There is a number of issues that will have to be regulated properly, including e.g. video
surveillance, processing of biometrics, the procedure for exercising the right to personal data protection, the
procedure of transborder transfer of personal data, the oversight procedure, the Commissioner's powers, data
safety, analysis of risk for data subjects in cases of specific processing that may pose a significant threat to their
rights and the duty of data controllers to report to the Commissioner any breach of data safety; in this context,
new concepts should be implemented in the data protection regime, including in particular the appointment of

162 http://www.seio.gov.rs/src/srbija-i-eu/sporazum-o-stabilizaciji-i-pridruzivanju

163 https://www.poverenik.rs/sr/pravni-okvir-zo/medjunarodni-dokumenti/2502-uredba-201
164 http://eurlex.europa.eu/legalcontent/EN/TXT/?uri=uriserv: OJ.L .2016.119.01 .0001.01
.ENG&toc=01J:L:2016: 1 19: TOC
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data protection officers by certain data controllers (of specific types or those that perform mass processing of
data or process specific categories of data) etc.

Furthermore, the inadequate national legal framework for personal data protection is also reflected in deficient
sector-level laws. Namely, it is necessary to amend numerous sector-level laws which as a rule incompletely
regulate personal data processing in specific sectors, while certain sector-level laws do not regulate this subject
matter at all. Itis well known that pursuant to Article 8, item 1 of LPDP, the legal basis for data processing can
be either the law or an individual's freely given consent. Many laws, especially those enacted before LPDP,
do not contain provisions that govern in an appropriate manner the subject matter of personal data collecting,
keeping, processing and use, although this is a constitutional duty (Article 42 paragraph 2 of the
Constitution of Serbia); instead, the subject matter is often regulated by secondary legislation. Furthermore,
secondary legislation often contains insufficient or incomplete arrangements governing technical and similar
issues concerning data processing operations, although this is in fact the point of its existence. Another huge
issue is the lack of certain implementing regulations the Serbian Government should have passed a long time ago,
but still has not done so. So far, the only implementing regulations passed on time were those whichwereunder
theresponsibility ofthe Commissioner.

As an example, the Commissioner has pointed time and again to the need to adopt an instrument on the manner
of filing and the measures for the protection of particularly sensitive data, which is a statutory duty, but the
Serbian Government has still not done so (almost eight years after the statutory time limit). In addition, the Serbian
Government should have adopted an Action Plan on Implementation of the Personal Data Protection Strategy,
with would set out activities, expected effects, implementers of specific tasks and periods for their completion, but
has still not done so (after more than six years). Inthis context, it is particularly important to emphasise that the
Personal Data Protection Strategy of2010 is obsolete and that anew strategy should be passed.

1.2. (Non-)Enactment of a New LPDP

Given that numerous provisions of the LPDP are inappropriate and/or incomplete, while certain issues are not even
regulated by the LPDP nor regulated systemically by other, special laws, for several years the Commissioner
has been pointing this fact to the attention of the Government, including in particular the Ministry of
Justice, proposing specific solutions, including a Model for a new LPDP prepared independently by the
Commissioner (in October 2014). He presented this Model to the Ministry of Justice; however, only about a year
after this, the Ministry of Justice announced that it prepared a Draft Law on Personal Data Protection, which
had nothing in common with the Commissioner's Model Law, although this was a duty provided for in the
Action Plan for Negotiation of Chapter 23'®> (September 2015). Furthermore, the Action Plan also specifies that
the new LPDP would be enacted in the fourth quarter of2015, which did not happen, so the subsequent text of the.
Action Plan for Negotiation of Chapter 23'°, adopted in the session of the Serbian Government held on 27 April
2016, this time limit was moved forward to the fourth quarter of 2016. However, the new LPDP was not enacted
in the fourth quarter of 2015 or in the fourth quarter of 2016; indeed, it has not been enacted as of the date when
this Report was completed and no new deadline has been specified for its enactment.

Such (in)action of the Serbian Government, in particular the Ministry of Justice, clearly show that the
Action Plan for Negotiations for Chapter 23, harmonised with the EU, was violated both before the opening
of this Chapter and after its opening. The Commissioner has complied with all of his duties relating to
implementation of the Action Plan for Negotiation of Chapter 23; indeed, he has even gone beyond strict
compliance with his statutory duties by preparing the Model LPDP, although he lacks the power to
propose laws or their amendments. Proof of this can be found in the Statistical Report on Efficiency of
Implementation of the Action Plan for Chapter 23 by the Fourth Quarter of 2016'%, adopted in December
2016 (p. 55), which explicitly states that "the Commissioner has fully implemented all activities provided for
in the Plan" (unlike certain other state authorities, including in particular the executive, as well as the
legislature).

In the working draft of the Serbia Progress Report of 9 November 2016, the European Commission
stated, among other things, that "a new law on personal data protection in line with EU standards needs to
be adopted urgently. Processing and protection of sensitive personal data, biometrics and video surveillance,

165 http://www.mpravde.gov.rs/files/Akcioni%20plan%20PGo/020230/020Trecio/o20nacrt-
%20Konacna%20verzijaJ.pdf

166 http://www.mpravde.gov.rs/tekst/12647/akcioni-plan-za-pregovaranje-poglavlja-23-usvojen-na-sednici-
}/617ade-srbii e-27-aprila-2016.php

http://www.mpravde.gov.rs/files/Statistickio/020izvestajo/02000/020sprovodjenju%20Akcinog%20planao/u2.0z
a0/020PG0/02023.pdf
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security of data on the internet and direct marketing remain inadequately regulated, leaving significant
scope for abuse." However, this conclusion presented in the Report has not been implemented either, i.e. a
new Personal Data Protection harmonised with EU standards has not been enacted. An additional
aggravating circumstance is the fact that there is still no law that would systemically and comprehensively
regulate numerous areas that are crucial in terms of personal data protection, including video surveillance,
biometrics, security clearance checks etc.

Because of this situation, in 2016 the Commissioner prepared a new Model LPDP, fully harmonised with
the relevant standards set out in the new European documents, including in particular the said Regulation
(EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 (As of the time of
completion of this Report, the Commissioner has posted the text of this Model on his website and has
invited all stakeholders, the expert community and the general public to discuss it in a hearing. After the
hearing, which will take more than a month, the Commissioner will host a roundtable to discuss the
Model. After adapting the text of the Model to the results and conclusions of the hearing, the
Commissioner will make the Model available to the Government and the Ministry of Justice, just like in
2014, of which the public will again be informed by appropriate means. The Commissioner believes that this
Model, unlike the Model of 2014, will be subject to serious deliberation by the Government and the Ministry
of Justice and will subsequently be adopted by the National Assembly. He also hopes its full and
umeserved implementation would help improve and protect the human rights guaranteed by the
Constitution).

The indolent attitude of the competent Serbian authorities, including in particular the Government, towards
personal data protection is- inexplicable and unconceivable, not least because our country is still in an early
stage of implementing European standards in its internal legal order and especially in real life. This process
should be made far more efficient and sound, with full respect forthe principle ofaccountability.

1.3. Commissioner’s Activities relating to Personal Data Protection

In 2016, the Commissioner closed 2,454 cases, including: 835 inspections completed; 408 complaints
resolved; 944 opinions on implementation of the LPDP given; 66 submissions resolved; 24 replies to legal
action submitted to the Administrative Court; 11 forwarded requests resolved; 30 instructions for improving
data protection and prevention issued; 8 requests for transborder transfer of data out of Serbia resolved; 125
requests for changed in the Central Register resolved; 2 motions to protect legality acted upon; 1 motion
for repeated procedure resolved; and 130 data files maintained by 332 controllers entered in the Central Register.

1.3.1. Oversight

The Commissioner completed 835 inspections in total, as follows: in 534 cases it was found that the
inspected entity complied after the inspection; 217 cases were closed with notifications pursuant to Article
50 because no irregularities were found; 74 cases were closed with official notes because it was found that
no violations of the LPDP had been committed and no grounds existed for conducting inspections; 9 cases
were closed by petitions for initiation of infringement proceedings; and lcase was closed by filing criminal
charges.

In cases where he found violations of the LPDP (356), the Commissioner issued 316 warnings and 30
decisions and filed 9 petitions for initiation of infringement proceedings and lcriminal charge due to
violations of the LPDP.

By the end of the reporting period, out of the 174 warnings passed by the Commissioner under Article 50
of the LPDP, 156 warnings were complied with, in one case there was partial compliance and one warning
has not been complied with, while the remaining 16 are pending, which means that, as of 31 December
2016, the percentage of compliance was 89.6%. (By the time of completion of this Report, on I March 2017,
six more warnings were complied with, making a total of 162, which increased the percentage of
compliance with the warnings under Article 50 of the LPDP to 93.7%.).

Furthermore, by the end of the reporting period, of the U2 warnings passed by the Commissioner under
Article 56 of the LPDP, 108 were complied with, in 9 cases the warnings were partially complied
with, in 6 cases they were not complied with, while the remaining 9 warnings were pending, which
means that, as of 31 December 2016, the percentage of compliance was 82.4%. (By the time of completion of
this Report, on 1 March 2017, four more warnings were complied with, making a total of 112, which increased the
percentage of compliance with the warnings under Article 56 of the LPDP to 85.2%.).
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During the reporting period, the Commissioner passed 30 decisions and, according to the
information provided, the controllers have fully or partially complied with 8 decisions passed
by the Commissioner, 1 decision was not complied with, while the remaining 21 decisions
were pending, which means that, as of 31 December 2016, the percentage of compliance was an
absolutely unsatisfactory 30%. (By the time of completion of this Report, on 1 March 2017, tile
Commissioner was informed that one more controller had complied with a decision, which means a
total of 9 controllers fully or partially complied with tile Commissioner’s decisions, Ill us marginally
improving the percentage of compliance with tile Commissioner’s decisions to 33.3%). Nearly all of
the Commissioner's decisions that have not been complied with — 19 out of 20 - related to
commercial banks, which have continued delaying their compliance with the Commissioner’s
orders and destroying copes of certain documents containing numerous personal data of their
clients which they had unlawfully collected and continue processing them.

Below are some of the typical examples which are illustrative of the cases in which the Commissioner
undertook measures within his sphere of competence. Thus, for example, after conducting an
inspection at the Ministry of Health, the Commissioner found that it had established without
proper legal grounds the Integrated Health Information System (IHIS), as a centralised electronic
collection of personal data, in which it processed the personal data of employees and patients at 451
health care institutions in the Republic of Serbia, including information about patients' health. The
Commissioner found that 69,359 natural persons had access to personal data within the IHIS,
which constituted a very real threat of potential compromising of information about citizens’
health. He therefore first issued a warning to the Ministry of Health and then, after finding that
appropriate safeguards had still not been applied to this data, ordered the Ministry of Health to
undertake all necessary measures to protect the personal dataitprocesses under the IHIS.

Also, in an inspection of the Tax Administration of the Ministry of Finance, the Commissioner found that
a data “leak” had occurred, because the personal data contained in a natural person's tax return had been
published by a media outlet as they appeared on the records of the Tax Administration. The Commissioner
warned that appropriate safeguards to protect taxpayers’ personal data had not been undertaken and filed a
criminal report with the Higher Public Prosecutor's Office against an unnamed individual at the Tax
Administration for the criminal offence punishable under Article 146paragraph 3 ofthe Criminal Code.

Furthermore, based on the amended Decision on Scheduled Public Transport adopted by the City Assembly, the
Commissioner found that ticket inspectors in public transport can determine the identity of citizens
without legal grounds and without the presence of the police or the municipal police, while citizens are
required to provide their information to them. Without questioning the importance of regulating public
transport fare collection, the Commissioner pointed to the attention of the Assembly of the City of Belgrade that
grounds for personal data processing must be provided by a law, rather than a piece of secondary legislation (such
as the decision in question). He also presented this fact to the Ministry of Construction, Transport and
Infrastructure, which he advised to undertake the necessary measures to amend and supplement the Law on Road
Transport.

The Commissioner was informed that certain employers subject their employees to polygraph tests, for
example ifthey are suspected ofhaving committed a criminal offence. Such was e.g. the case of "Perutnina Ptu;j",
which was advised by the Commissioner that it lacked proper legal grounds for the inadmissible processing of
personal data of 17 of its employees who had been subjected to polygraph tests and explained such processing was
disproportionate to the intended purpose. He gave similaradvice to other employers aswell.

The lack of proper legal grounds for personal data processing is also evident in video surveillance, the use
of which is still not systemically regulated by any law, so its use in practice is often disproportionate to the
intended purpose. For example, in his inspections, the Commissioner came across a bizarre case involving video
surveillance: namely, the Belgrade Bus Station had installed cameras inside toilet cubicles, allegedly for security
reasons, while the sanitation department was in charge of monitoring(!). This processing was terminated pursuant
to the Commissioner's Letter of Warning. Also, after conducting an inspection of the Republic Geodetic
Authority (RGA) and subsequently also the Faculty of Law of the University of Belgrade, the
Commissioner issued a letter of warning to these institutions because they processed personal data by
video surveillance and streamed it online. Both institutions have complied with the Commissioner's warnings.

The Commissioner conducted an inspection of the Republic Health Insurance Fund (RHIF) after a member
of the RHIF's Managing Board had posted personal data of an underage beneficiary online. The
Commissioner issued a relevant Letter of Warning and initiated an infringement proceeding. During the
inspection, he found irregularities in the actions undertaken by the RHIF when processing personal data of

108



insurance beneficiaries, both because it had made personal data from the central records available to a
member of its Managing Board without proper legal grounds and because it had failed to put in place the
required measures to safeguard personal data.

The Commissioner found in an inspection that the Ministry of Interior was compiling Daily Bulletins of
Events, which it sent not only to authorised recipients within the Ministry of Interior, but also to a wide
circle of external recipients, as had been customary at the Ministry of Interior for years. Most of those
external recipients were not authorised to request or receive such information and did not need it to perform their
respective duties. After a Letter of Warning sent by the Commissioner, the Ministry of Interior abolished the
practice of sending personal data to external recipients.

1.3.2. Complaints

In the course of 2016, the Commissioner received 422 complaints, which was 37,5% more than in 2015. The
continuing upward trend in the number of complaints lodged with the Commissioner since the effective
date of the LPDP seems to indicate that citizens' knowledge of the LPDP is improving and they are
becoming more aware of the rights afforded to them under the law. However, the increase in the number of
complaints lodged with the Commissioner was also due to the fact that two persons had lodged 115 complaints with
the Commissioner in 2016 against decisions of data controllers (the Commissioner found most of those complaints to
be unjustified).

In 2016, the Commissioner closed the procedures pursuant to 408 complaints, as follows: in 197 cases he
found the complaints to be justified; he rejected the complaints as unjustified in 46 cases and he dismissed
the complaints on formal grounds in 65 cases.

During the reporting period, the Commissioner issued a total of 108 binding and final decisions pursuant to
the lodged complaints. As of 31 December 2016, 97 data controllers fully complied with the Commissioner's
decisions, 3 data controllers partially complied with the decisions and notified the Commissioner accordingly,
while 8 data controllers failed to notify the Commissioner within the specified timeframe whether they had
complied with the decisions or not, which means the percentage of compliance with the binding and final
decisions passed by the Commissioner pursuant to complaints was 92.6%. (By the time of writing of this
Report, on 1 March 2017, the percentage of compliance with the binding and final decisions passed by the
Commissioner pursuant to complaints increased to 96.3%)

1.3.3. Opinions

In 2016, the Commissioner issued 944 opinions relating to application of the LPDP (708 opinions issued to
citizens and the media, 105 opinions issued to national and local self-government authorities, 93 opinions issued
to legal entities and 38 opinions issued to associations and trade unions).

1.3.4. Central Register

In 2016, 332 data controllers submitted records of 1,300 data files they maintained to the Commissioner.
Companies were both the most numerous data controllers and had the highest number of records of data
files.

135. Transborder Transfer of Data

In 2016, the Commissioner acted on 18 requests for transborder transfer of personal data out of Serbia.
Countries to which transborder transfer was requested included the USA, India, Canada and the United
Kingdom. The Commissioner passed eight decisions pursuant to the requests, including five allowing the
transborder transfer of personal data and give resolutions to terminate the procedure, while ten cases have
been carried forward to2017.

13.6. Acting of Judicial Authorities in the field of Personal Data Protection

In the course of 2016, the Administrative Court received 26 legal actions against the Commissioner's
decisions. The Administrative Court ruled on 25 legal actions by rejecting 19 and dismissing 6.

In 2016, the Commissioner filed 1 criminal report for the criminal offence referred to in Article 146 ofthe Criminal

Code. According to the information available to the Commissioner, pursuant to the criminal reports filed by the
Commissioner to date (30), one final and enforceable judgment of conviction was passed, 16 criminal reports
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were dismissed because the statute of limitations had expired or because the principle of opportunity of
criminal prosecution had been applied, while one investigation was terminated. The remaining criminal
reports are still pending and the Commissioner believes that the criminal reports he filed build strong enough
cases for further prosecution, to ensure the detection and appropriate punishment ofthe committers ofthose criminal
offences.

In 2016, the Commissioner filed 9 petitions for initiation of infringement proceedings against violations of
the LPDP. Pursuant to the petitions for infringement proceedings filed to date, in 2016 the Commissioner
received 22 decisions of Magistrates' Courts (including 20 first-instance decisions and 2 second-instance
decisions), including: 10 judgments of conviction and 12 resolutions terminating the proceedings because the
statute of limitations. Contrary to the hitherto common practice, in 2016 Magistrates' Courts did not pass a
single exonerating judgment.

2. Review and Implementation of Recommendations

The Commissioner hopes the Report on Implementation of the Law on Free Access to Information of
Public Importance and the Law on Personal Data Protection in 2016, with the Commissioner's
recommendation, will be reviewed in a hearing by the National Assembly and the conclusions from such
hearing will help improve the conditions and foster a more responsible attitude towards human rights among
public authorities. Nevertheless, it should be noted that the last time the National Assembly passed
conclusions pursuant to the Commissioner's annual reports was in 2014, when the 2013 Report was
reviewed, while the Commissioner's 2014 and 2015 reports were reviewed only by the competent
parliamentary Committees, with the exception of the Committee on Culture and Information, which, as
the Committee in charge of overseeing implementation of the Law on Access to Information, failed for
the first time to review the Commissioner’s Report on implementation of that Law in 2015. As a result
of this, the National Assembly is unable to exercise its oversight function in relation to the Government and
the recommendations contained in the reports of the independent authorities are not implemented.
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ANNEX 3

- H3HOCE YCIOBM 3a "OOHOBY ayTeHTHYHE CpIIcKe MApKaBHOcTH", KOjH
[0Apa3yMEBajy NpUMeHY HacuIba aa OH DKM OCTBapeHH;

' - BpUIM IMCKPHMHHAUHja rpaljaHa koju cebe cmarpajy Cpbuma, a HHCY
TIPAaROCIABHH BEPHHIIH HIIM CY aTEMCTH;

- YBOOM TOBOp MpPXI€ IIpeMa IpYrHMM IpYIITBEHUM TIpynama Koje cy
obenexeHe Kao HEIPHjATEIBA CPIICKE ApiKaBe;

- JOCIeIHO CIPOBOJHM KOHILETIHja HETONEpaHIHje, HCTHLAmREM CaMO OHHX
BPEIAHOCTH 3a KOje ¢e 3anaxe Y ApyKeme;

- IpeAcTaBlba KOHLENT ofpasoBama Aele ca AYXOBHHM oGorahupamem
KYJITYPHHM BPEJIHOCTHMA KOj& €& IPUMUCY]Y HCKIBYYHBO CPICKOM Hapoady.

ITpennarau 3aTHM H3HOCH KparTak Iperjel oApelieHHX MHIMIAEHATa ¥ KOjHMa
Cy YYeCTBOBIHM NPHNAJHHIHN YIpYXema, a KOjH Ce Hajma3e Ha 3BAaHHYHO] HHTEPHET
IpeseHTandju Yapyxema y nornasky "Heropuja". IloBonoM oBHX HHUMIeHaTa Ipeiiaray
yKasyje Jia cy pe3yJITHpaIH NMOBPEIOM Pa3HYMTHX rpaljaHCKHX Tpapa 3ajeMUeHHX Y CTaBoM,
4YyUMe C¢ [OKasyje Aa ce HayeNa M IPUHUMIM OKYILbamka YnaHoBa Yapykemwa "O6pas” koce ca
OCHOBHHMM IIPHHIUIIAMA KOjHMa C€ rapaHTyjy cioboiie TOBOpa H YADYXHBaa. Y TMPUIOT
OBOT CTaBa, IIPeMa HABOAMMA Ipeliaraya, TOBOPE M NpPEKpHIAjHE NpUjaBe TOJHETE MPOTHB
npunapgauka Yiapyxema "Obpa3" xoju ¢y H3a3MBAIX HEMHMpPE Ha jaBHUM MECTHMA, IIMPUITH
pacHy, BepcKy H HalHOHANHY MPKIbY H HETPIEJbMBOCT M TIO3HBAIHM HA HACHJBE, [oceGHO
IIpeK0 MeAMja, 1NTO, N0 MUIIbeRkY NpeAnaradya, o0jeKTHBHO NPEICTABFA MPOTHBYCTABHO
nenopame. IIpemnarad je, na O NOTKpenWo CBOje CTaBOBe, Y3 IpPEANOr JIOCTAaBHO
JOKYMEHTAUH]Y KOjOM paciionaxe MHUHMCTApCTBO YHYTPallBbHX IOCIOBZ IOBOACM T3B.
"UHIMOeHaTa", ¥ KOjHMa Cy aKTepH OHIIA “WIAHOBH Y ApYXKeHha.

Harse, mpepnara MCTHYE Ja ce NPEINIOT 3aCHUBA HA YHECHHIM JIa YIPKOC
IIPOKJIAMOBAHO] TONEPAHLHH Y HATIEM APYIITEY, H3jABe H Padibe KOje IPeAy3NMA]y WIaHOBH
Yiapyxkema "ObGpas" npeactaBipajy CHCTEMATCKO M KOHCEKBEHTHO YrpoxaBame ciiofoje
onpeesbelha JbYOH IO pPasiUMMTHM OCHOBaMa M MO3HB HA YCIIOCTABJBAE TOTANMTADHOT
YMECTO JAEeMOKpAaTcKor Apywrra. OCHOBAHOCT NpeUiora Ce, NpeMa HABOAY Npejiarada,
notephyje OcHOBHEM Hadenuma, CTaTyTOM M APYTHM TOKYMEHTHMa YJpyxema, U3BOJUMA
U3 CaolTe’ma, MOAHETHM NpEeKpUIAjHUM MpHjaBaMa M OOHETHM pelIclhHMa OpraHa 3a
IpeKpmiaje, Te MJOCTABJFCHHM H3BEIITajHMa paJHHKA MONMIHje HalexkHUM jaBHHM
TYKHUTAUTBUMA H IOKPEHYTHM KPHBHIHHM IIOCTYIKOM.

IMognocunan mpemsiora Ha Kpajy 3akibyuyje Ja H3 JOKyMeHaTa YIApyxema
"O6pas3" jacHO MPOH3JA3M KpIICHE YCTaBOM 3ajeMucHUX ciobopma u mpaea rpahana Cpbuje,
Hauena rpaljaHcke EMOKpaTHj¢é H YCTaBHOT OIpENeshelha O EBPONCKUM IPHHIMINMA U
BPEIHOCTHMA, CYITPOTHO Haueny 3abpaHe AMCKpUMHHALM]E, YTBpheHoM wianoM 21. Yerasa n
cnoOOAH YAPYKUBaK-A, FAPAHTOBAaHO] WIAHOM 55. YcTaga.

II

V mmsy crBapama OPEeTIOCTABKH 3a BOfeme MNOoCTynmka YCTaBHH cyn je
nomucom o) 15. jyHa 2010. roguHe 3aTpakHo OX Mpenaraya Aa JOCT2BM NOjeJuHe A0Ka3e
KOjH HUCY OMIIM TOCTaBJbEHH Y3 IPEIJIOT, a HaBCACHH CY Kao JoKas, U TO:

- m3pellTaje MHHHCTApCTBa YHYTpammuX nociioBa ITonuuujcke ynpase 3a
rpan Beorpan - Oxesema 3a yeuhajHo-onepatHBHe nocinose YKII-a 6poj 11-2262 u J1-2264
on 2. jyna 2001. roguue;

- obaBewrTerme 0 (asH y K0joj ce Hala3H MOCTYMAK MO KPHUBUYHUM IIpHjaBaMa
KY-18426 n KV-18418/08, xoje cy momHeTe TamanmiseM I[IpBOM ONIITHHCKOM jaBHOM
Ty)HIamTBy y Beorpagmy u mo xpuBuunoj npujaBn KVY-11948/09, nmomuetoj YerBpToM
ONIUTHHCKOM jaBHOM TYKHJIAIITBY ¥ beorpany;
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- KOMNaxT mucK (v JaskeM TekeTy: CD) Ha koMe je cHMMak nepdopmanca
labpujena Casuha y JKCI 3. jyna 2008. roadxe, Koju cy NpeKHHYIH WIAHOBH YApYxemba
||06pasll.

IMocTynajyhn no HaBeseHOM JAOIMCY, PenmybiIMuKko jaBHO TYXKHIJIANITBO je
nogueckoM A-6p. 261/09 ox 25. jyna 2010. rogune mocrasuno YcTaBHoM cymy H crnefehe
JIOKyMEHTe:

- H3 mpeameTta Jlpyror oNINTHHCKOr jaBHOT Tyxuinamrea y Beorpaxy KTP-
270/05 — 3axTeBe 3a NMpHKYIJbame NOTPeOHHX obaBemTera JIpyror ONIITHHCKOT jaBHOT
Tykunawrsa y beorpany ox 16. u 24, mapra 2005. rogune, 9. anpuna, 5. u 23. Maja 2008.
rofvHe, ca cnyxOeHoM OenemxoMm on 23. jyna 2008. rogume M H3BEIITAjUMA HAMJICHKHUX
oprana MUHHCTApcTBa YHYTPAIIHHUX OCIOBA [IOBOAOM IIOMHETHX 3aXTEBA;

- 3axTeBe 3a INpPHKYIJbame NOTpeGHuMX obapemrTema IIpBOr OMIITHHCKOT
jaBHoTr Ty)xunamrea y beorpagy KT. 1448/09 ox 15. oxro6pa 2009. ronume, ca ciy:xbeHOM
Oenemkom on 15, gememGpa 2009. roauHe M H3BelUTajHMa HRMIEKHMX OpraHa
MuHHCcTapeTEa YHYTPAUIEBHIX MOCIOBA TOBOAOM IOHETHX 3aXTEBa;

- oToxonujy npeaicra [IpBor OMIITHHCKOT jaBHOT TyxuiawTsa y Beorpany
34 mpemysuMambe OfpeleHHX HCTPAKHHX palmu y mpenmeruMa KT. 2197/08 ox 8. okrobpa
2008. ronune u 5. geuembpa 2009. rogune, Kao H 3aXTeB 3a CIPOBOEHE HCTpare y NPeAMETY
KT. 2225/08 ox 8. nenembpa 2009. rogute; '

- 3aXTEB 3a cIporoheme ucTpare YeTBPTOT OMINTHHCKOT JABHOT TYXKHIAIITBA Y
Beorpany KT. 1173/09 ox 20. jyna 2009. rognse;

- ussemraj [Tonnumjcke ynpase 3a rpag beorpan - Onemneme 3a jaBHH pen u
mup 11O 6p. 214-43/10 om 24. jyna 2010. rogume, ca CD-oM Ha KOME je CHHMAK
nepopmanca ["abpujena Casuha y IKCT 3. jyna 2008. rojuue;

- cayxbeny Oenemky PemySanukor jaBHOr Ty:xunamTea of 29. asrycta 2009,
TOAHHE Y K0joj ce HanazW KONHja Taja aKkTyelHe caApiKHHe WHTEPHET CTPaHHLE YAPYKema
"Obpa3s", y Kojoj ¢y onucaHH IojequHH Joraljaji IpHIMKOM KOjUX je IOIINO HO TOBpene
JbYJACKHX IIpaBa Ha Koje je PenmyOiuyKo jaBHO TY:KMNAMITBO YKa3al0 ¥ CBOM IPEIOTY.

VeraBHu cyn je gonucoM on 24. HoemGpa 2010. rogume 3aTpakuo of
AreHumje 3a IpHBpeAHe perucrtpe HH(OpManuje MOBOZOM MpaBHOr CTAaTyca YApyXema
rpabana "OragacTern noxper O0pas”, a BE3aHO 3a Her0BY PErHCTPALH]y.

AreHIAja 3a IpHBpeTHE PETHCTPE j& noaHeckoM ox 6. nenembpa 2010, rogune
obasectniia YerasHE cyA Aa "OtavacTeeHH nokper Odpasz” HHje MOJHEO NMPHjaBY 34 YIIUC Y
Perucrap ynpyxema, KOjH BOIM ATeHIHja 3a IPHUBpEAHE PErHCTpe, Kao M Ja AreHuuja y
CBOjOj IOKYMEHTALH|H pacHonaxke cieneliuM JO0KyMeHTHMa, Koje je U JOCTaBhiIa Y CTaBHOM
cyny-:

- pemerse MAHHCTapCTBA 32 JBYACKA W MalbHHCKA Ipapa 6poj 2/0-616/2-2003-
06 on 7. opembpa 2003. roause;

- Cratyt "OrauacteeHnor nokpera O6pa3"” ox 19. okrobpa 2003. ronune;

- pemere CaBezHor MuHHMCcTaperBa Ipasfie Opoj 3/1-415/10-2002-07 on 19.
jyna 2002. rojuHe;

- jmea 3amucHMX ca Cabopa ocHuBaua Yapykema rpalaxa "OtadacTBeHH
nokper O6pa3” ox 18. mapta 2002. ronune;

- Omnyky o ocHMBamy Yapyxema rpaljana "OragacTsenu moxpet Obpas” ox
18. mapra 2002. roguse;

- CIIMCcaK OCHHBAYa YIpy:xera rpahana "Orauacteenu nokper O6pas”.

PenyGnuuko jaBHo TyxunamTeo je 14. oxtobpa 2011. roauHe ACCTABHIO
VeTaBHOM Cyay HaKHaHO npubaB/beHy HOKYMEHTAlHjy M JoKase KOjH, IO MHILJBEmY
Tyxunamrsa, MorTy GHTH Of 3Hauaja 3a JOHOLUCHE OMIYKE Y OBOM YCTaBHOCYACKOM
IpeIMeTy, U TO:
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- u3BemTaj MuHHCTapCTBa YHYTpalIBMX HOCNOBa - JIHpeKUHje NONHMH]E
- Ynpase monunuje 03/5 Ctp.nos.6op: 212-1127/11 ox 10. oktobpa 2011. roguue, caunmen
IO 3aXTeBY PelryGamukor jaBHor TyxunamTsa A-6p.261/09 ox 5. oxrobpa 201 1. rouue, Koju
cazpXH XpoHoyiorHjy norahaja y kojuMa cy y4ecTBOBAJIH NpHUOAZHHIM YApYXewa rpahaHa
"OtagactBenu noxpet Obpas";

- npecyay Bumer cyza y beorpany K.6p.4264/10 ox 20. anpia 2011. rogune;

- onrtyxHHU npenor Ipsor onmmuHcKor jaBHOT Ty:xKHIamTea KT. 2260/09 o
30. okTo6pa 2009, Tonuke;

- npecyny IIpsor ocHoBHor cyna y Beorpamy K.3233/2011 ox 1. jyma 2011.
TOJIMHE; )

- pememe Bumer jasnor Tyxunamrea y npeamery KTM. 918/10 ox 10.
HoBembpa 2010. romune;

- cnyx0eny Oenemxy OcHOBHOTr jaBHOr Tyxuiaamrsa y Hosom Camy KTP.
3340/11 oz 11. oktobpa 2011. rogune; :

- pemerse Bumer cyna y BasseBy Kum. 55/10 on 26. oxtobpa 2010. rogune.

YcraBHM cyx je monmcoM oa 21. oxktofpa 2011. rogume 3aTpaxuo of
ATennuje 3a TNpUBpeNHEe DPErucTpe mofaTHe HHGMOPMALHMje IOBOAOM IIPABHOT CTATyCa
Vapyxema rpahiaHa "OravacTBeHHn nokper OGpas", a Be3aHO 3a HErOBY PETMCTpALH]Y,
uMajyhy y Buay na je, carnacHo ompendama 3akoHa o yapyxemwHMa ("CayxGeHM TacHHK
PC", 6poj 51/09), ncrexao- pok 3a NMOTHOLICHE NMpHUjaBa 3a yekiahuBaie perHcTpaudje, a aa
Cy MOCNEOULE HENMOCTYNama Yy NMPONMHCAHOM POKY - CIpOBOLeRe TIOCTYNKA JIMKBHaaluje,
OpHucame ynpyxema n3 Peructpa u ryGurax cTaTyca IpaBHOT JIMIIA.

Arennuja 3a MpHBpEHe perucTpe je moaHeckoM oa 26. oxkrobpa 2011, rognne
obaBecTMna YcraBEM Cyn jda je Yapyxewe "OrauacTBenu mnoxper OGpas" ymmcano y
Perucrap yapy:xema KOju ce BOJM KOJ OBe arcHIHMje Ha ocHOBY Pemema o ycknafupamy
peructpauuje, 6poj BY 23319/2011 on 8. centembpa 2011. roaune. V3 naseneno Pewemse
Arennnja je froctaBuna YeraBHOM cyny u cnegelly JoKyMeHTAIHjy:

- unpujapy "“OravacrBeHor mnokpera OGpaz" 3a ynuc yckinaljupama
perucrpanuje ox 29. jynma 2011, ronuHe » JonyHy y3 oBY NpHjaBy;

- Onnyky "OragactBeHor nokpeTta O6pa3" 0 HMeHOBaILY JIHIIA OBHAamAeHor 3a
3acTynawe Yapyxema on 11. cenrembpa 2010. roanse;

- JiBa Jonuca ATeHIHje 3a npuBpegHe perucrpe (ox 12. jyma u 2. aerycra
2011. rogune) ymyhera "OravacTBeHOM noKpery OGpa3” NOBOAOM OTKIAKAha HEAOCTATAKA
YOUCHHX Yy IpPHjaBH 3a yckiahuBame perucrpaudje oBOT yApyXkema, momHeroj 21. mapra
2011. rogumne; .
- peiehe CaBe3HOr MHHHCTApCTIBa IpaBae ¢ ynucy "OTauacTBeHOr NMOKpera
O6pa3" y Perucrap yapyxema, IpYIUTBEHMX OpraHM3alija ¥ IOJHTHYKHX OpraHH3aldja,
6poj 3/1-415/10-2002-07 on 19. jyra 2002. roaune;

- pemerse CaBe3HOr MEHHMCTAPCTBA 32 JbYACKA H MalbHHCKa IIpaBa O IIPOMEHH
Tauke 3. pemema 0 YIHUCY y peructap, 6poj 2/0-616/2-2003-06 on 7. HoBemGpa 2003. roxune;

- Craryt Yapyxema "OragactBenn nmokper O6pa3" ox 11. cenrembpa 2010.
roJIuHe.
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VeTaBHM cyd je MOBOAOM MOAHETOr Mpenora 3a 3abpaHy paja HaBeZeHOT
yapyxema rpahama, carmacHo oapeadwm umana 37. cras 1. 3axoHa o VYcTaBHOM cCyny
(,,Cnyx6enu rmacuux PC", 6p. 109/07 u 99/11), 14. nenembpa 2011. roause, onpxao jasHy
pacnpaBy. Ilomazelin om caxpxuHe npemnora PenyOamuxor jaBHOr TY)XHMOL@, [OAaTaxa
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NPHKYIUBEHUX V CIPOBEACHOM IMPETXOJHOM IIOCTYNKY M ojpenaba Ycrasa PenyGmuke
Cpbuje u 3axoHa, ITOCTaBHJIA CY CE Ka0 CHOPHA cieAchia ycTaBHONIpaBHA [THTAbA:

- Jla I ce Y NOojeuHUM TOKYMEHTHMa yIpy:Xema dija ce 3alpana TPaxH, a
KO_]a HMMajy NpOrpaMcKH KapakTep M Hanlase ce Ha 3BaHHYHO] HHTepHeT MpE3eHTAlHjH TOT
yapyxema ("3amTo Obpasz”, "Ko cmo mu", "OcHoBHa Hauena", "OcHOBHe cMepHHIE",
"[Tpornac upujaressuma”, "Cpbekum HempujaTessuma” W "HaumonanHo BacnuTame") Hanaze
CTaBOBH Y KOjHMa je M3paxkeHa AHCKPUMHHAIHja HAa OCHOBY HAaIHOHANHE MPHUIIAZHOCTH,
NONUTHYKOT WIH APYTOT YBepema, Bepe WIH ceKcyalHe OpHjeHTalMje (TIOCe/-H YBUI HA
3BaHAYHO] HHTEPHET Npe3eHTallUjH OBOT YApYKewa Ha BeO-apecn www.obraz.rs u3BplieH
je 14, nenembpa 2011. rogune, xana je ogpkaHa jaBHa paclpaBa Y OBOM YCTBHOCYICKOM
OPEeAMETY, H KaJa je 3acTYNHHUK Yapyxema, Mianen O6pagosuh, cCBOjHM HCKa30M AaTHM Ha
paclpaBH IOTBPJUO TaTHOCT CAJPIKMHE CBUX HABEJEHMX JOKYMeHATa KOjH ce Hajlale Ha BeO-
CajTy OBOT YIpYXKema);

- la 4 ce JNeJIoBamkeM 'WiIaHOoBa Yapyxema "O6pa3” Hapyuasajy Ycrtasom
rapaHToBaHa IIpaBa M crobofe MojequHaNa MM Ipyle JIMna Koja ce ofHoce Ha crodbomy
MHIJbEHA M H3paxaBama (wiaH 46. YcraBa), cnobony oxymsama (wiaH 54. Ycrasa) n
3abpaHy H3a3MBama pacHe, HalMOHANTHE, BEPCKE MIM Jpyre HETphessuBOCTH (4wian 49.
VYcTaBa), uMajyhu y BUIY KpHBHYHE M HPEKpILIAjHE OCTYIKE KOJU Ce BOJE MM CY OKOHYAHH
IIPOTHB NOjeHHUX WIAHOBA OBOT YAPYKEHA;

- KOjH BHJ NPOTHUB3aKOHMTOr NIOHAINAKA YIAHOBA yApPYXkeHha UHja ce 3abpaHa
TpakH TIpeAcTaBJba JOWH IIpar TOJIEpPAaHIMje FHXOBOT JIEJIOBalkba Y OJHOCY HA pasjiore
3abpane yapy»upaiba u3 wiana 55. Ycrasa;

- Ja JH Cy JO caja Ipeay3eTe Mepe ApKaBHHUX OpraHa y cy30Hjamy -
NpPOTHBIPABHHX pajlmH MOjefAHHalla Kao 4YIaHOBa YApYyxKemha udja ce 3abpaHa Tpakw
afieKBaTHe APYIITBEHO] ONACHOCTH JIEJIOBaka OBOT YAPYXKEIba Y IOMEHY Kpllema YCTaBoM
3ajeM4eHUX JbYACKHX IIpaBa B cnobona;

- la 1 je cBpXa Mepe 3a6paHe paga Yapysxema "OragacTsenn nokper Obpas”
IPONOPLIMOHAJIHA JPYIITBEHO] OTACHOCTH [IEJNOBaba OBOr YAPY)KCH:a H HErOBHMX 'WIAHOBA,
rMajyhn y Buny YcTaBoM 3ajeMueHy ciiobolly yapy:KHBamka U3 1naHa 55. Yerapa.

ITonHocunan, mnpeasora je Ha jaBHOj paclpaBH HMCTAKao Aa TNPHNAIHUIM
Vapyxerma BpIle paslIHuuTe OO0MHKe JUCKPUMHHALH]E KPO3 CBOja IpOrpaMcKa Hadena npeMa
NOojeIHHUM JIeNOBHMa JpPYNITBEHE 3ajeAHHIle, rpyllaMa H IIOje[HHIUMa, OTBOPEHO HIIH
IIPHKPHBEHO MCIIOJbaBajy MPIKIbY IIpEMa OHMMA ca KOjHMa He Jielle HCTO MUINIbEmhE, MOPATHE
CTaBOBe, IOTJIEN HA CBET, HA4MH JXHBJHEHA MM Ha KOJH IpYrH oOJIHK HMCIoJbaBama JbYICKE
npupole, MoceOHO TpeMa Jeny NONyNauHje KOjH c€ MOXKE Ha3BaTH Je30ejcKoM,
XOMOCEKCYaHOM, OHCEeKCYaTHOM MM TpaHccekeyanHoM i ckpatieHo LGBT nmonynanmjom.
HcrakuyTo je aa je Yapyxeme myOiuKoBano JOKYMEHTe KOJU HMajy CTATYyTapHM KapakTep, a
Koju Hoce Hazuse: "3amrro Obpas”, "Ko cmo cmu”, "OcHoBHa Hagena", "OcHOBHe cMepHUNE",
"[Ipornac npujatespuma”, "Cpbexum Henpujaresbuma”, "Hanuonanno BacnuTame”, Kao M
6pojHa CaolIITeHha IOBOAOM II0j€IMHUX HHIMAEHATa, ¥ KOjUMA Cy M3HETH CTAaBOBM KOjUMA
ce CIIPOBOM KOHLIETLMja HeTo/epaHIiije ¥ YBOAH FOBOP MPKEL€ IIpeMa CBHM IIPHIIA/HUI[UMA
ApYIUTBEHE 3aje[HMIIC KOJH HE MHCJIEC HCTO HJH CIMYHO Kao NMPHIAXHHMUK YApYKeHma H ¥
KOjuMa je M3HeTa jacHa Hamepa Ja fie npUmagHuLy YIpyxema IPedy3cTH CBE pajibe panu
OCTBADHBAKA CBOjUX I[MJEEBA I[IPOKIAMOBAHMX OCHOBHMM HayelHMa H OCHOBHUM
CMEpHHMI[aMa, & YUME CE, [0 MHUILBEHY IOJHOCHOLA IPE/Nora, MoApa3syMeBa K IpUMeHa
Hacuba. IloceBHO je HcTakHyT nporac mox HasupoM "CpOeckuM HempujaTesbuMa’, jep U3
CaIpXMEE OBOI NOKYMCHTA IIPOM3TA3H Ja Ce YMECTO TIpynaMa Koje Cy O3HadeHe Y
MOJIHACIOBMMA OBOT IIporiaca, YApyxemwe obpaha yBpelJbHBHM TOHOM YUTABHM HapoAMMa,
a He eKCTPEMHCTUYKHM TpynaMa (jeBpejcKoM Hapoly Kaaa roBope O LIHOHHCTHMA, XPBATCKOM
Hapomy Kaja ToBope O yeramama, bDommamuMa Kajga rosope O MYCIHMAHCKHM

114



excrpemucTHMa M [1lanTaprmMa Kafa ropope o IMHNTAPCKAM eKCTPEMHCTHMA). 3a pasIHKy o
OBOT IIpOrjiaca, y mporuacy noj HasusoM "[Ipornac npujatesmuma” obpaliajy ce caMo nIuiMMa
Koja MMajy oxpeheHe BpJIHMHE 3a KOje OHM CMAarpajy JAa Cy BaKHE 3a IIOCTOjame CpPICTBA M
THME HX IO3MTUBHO U3JBajajy Ol OCTalle MOIyJiallkje, Ipy YeMy objalimasajy Kakse 0cobMHE
Ta JMua Tpeba ma mocenyjy nga Ou Owim "mobpu cpncke rpabaHu". YV noxkymeHTty
"Hanuonanxo sacnuTame” H3HET je KOHIENT 00pa3oBama ACLE ¢a JyXOBHHM oboralinBameM
KYITYpHHAM BPEJHOCTHMA Koje c€ IPUIMCY]y MCKJbYUHBO CPIICKOM Hapoay. IToamocuian
IpeJUIora je Jajbe HCTaKao Ja NpeThe WiaHoea Y apyxkewa "O6pas” cBMMa Koje OHH cMaTpajy
HENpHjaTeJbHMa CPIICKOT HApOoJa HUCY CaMO OCTalle Ha peuuMa, jep ¢y WIaHOBH YApyXKeiba U
CBOJHM JIENIOBameM, Tj. yuelnhieM y OpojHUM MHIMAEHTHMA CBOje MAEje CIPOBOMHINA Y OO0,
IMocebHo cy m3aBojeHu cnenelin MHUMIEHTH: Hanaju Ha npunagHuke LGBT momynauuje;
CIIPEYABAILE MOAENIE HOBOTOAHIMILUX NakeTRNa eIy o cTpaHe NpHnajHuka [leHTakocTande
I[PKBE ca Y3BMKHUBaWEM mapona: "yOHj, 3aKOJBM Ja CeKTaul He NOcToju" (KOjuM ce BpIIK
Bepcka JHCKpHMHHALIHja); crpedaBaie Ipojekiuja (uaMoBa W nepdopmaHca, KojuMa ce
BpIIH JHCKPHMHHALIMja clIob0fe roBOpa M H3pa)KaBarma; CIpeYaBarme OKYILbama APYTHX
OpraHu3anyja Koje cy HMajle YpeAHO NpHjaBJbeHe CKYNOBE, Ka0 mTo cy Hmp. "Xene y
LPHOM", ¥3 Y3BUKMBAmHE HA THM CKYNIOBHMa: "HOX, xuiua, Cpebpenuna”, "Gexure, 6¢xuTe”,
"semune”, "youn, you Illunrtapa", "oso je Cpbuja", "Cpbuja, Cpbuja, Hamosse ca Typuuma",
na he "Cpbu cBu mymxke yseru", "na hiemo cBe penoM noOuTH"; aKTHBHO ydeluhie y HacuIby
NOBOJOM OJip)KaBaka Napaja IOHoca, Y HUbY Taxohe cmpedaBama ciiobolle OKYIUBama
rpahana; 6pojHa Hapymapama jaBHOI' pefa M MHUpa, Ia/beleM 3acTaBa KAo0 HIIpP. Najbeihe
- 3acraBa Bojeomune. [Ipeanarau cMarpa nAa cBe OBO M'OBOPH Y NPHIOT TOME Ja je YIpyxeme
"Obpa3" OCHOBAHO HE caMO paay OCTBapHBama YcTaBoM 3a0pameHHX HuibeBa, Beh ma oHO
mpeiacTaBjba OOJIHK OpraHH30Bamba KOOPAMHMPAHOT, TPAjHOT M 3ajeMHMYKOr JENOBaba
oapeliene rpyme nMi@a, paid OCTBapHBaba THX IUJbEBA Y CKIANY Ca jaCHO IPOMHCAHHM
HAYMHOM JIeJIOBalkha YCMEPEHMM HA IIPOTHBYCTAaBHO jiejioBame. IlogHocunanm mpeanora
1ocefHO €€ OCBPHYO Ha KpUBHYHE MOCTYNXE KOjH ce BOJE MPOTHB YIAHOBA OBOT YAPYKera,
a KOjH cy Be3aHM 3a jgoraljaje y KojUMa ¢y OHH Y4eCTBOBAM, Ka0 M HA HM3jaBe oBJaurheHor
34CTYIMHHUKA OBOT YIPYXKEkha JlaTe Pa3sHUM IUTaMIIaHHM H €JIEKTPOHCKMM Menujuma y Cpbuju
y KojuMa cy u3HeTe oTBopeHe npethe LGBT nomynanuju. [loanocunan npeanora cMarpa Ja
ce 3a0paHoM paja OBOT yApYKeHa He OH yrpo3uia cyITHHA ciobojie YAPYKHBakha, jep ce y
KOHKPETHOM CIy4ajy [OCTaBJha OIPABIAHO IUTAKBE: A0 KOje MEpe MOTY Ja ce rapaHTyjy
3aIITHTE NpaBa Y ApYXemba Koje NeMOKpaTcKe NPUKIUIe KOPHCTH Aa OY MOJIPHBANIO YCTaBHH
HOPENAK, ¥ 1A JIM C& MOT'Y IT0O3MBATH HA NEMOKPATH]Y OHH KOjH CY IPOTUBHUIIY AEMOKPATH]e.
Ha xpajy wm3narama, NOmHOCHMNaN Npeanora je MCTakao fma cMaTpa Ja ce crnoboja
VApYXHBakha 310ynoTpedipaBa ol cTpaHe Yapyxema rpalhana "Obpas”, Te je npemnoxuo aa
ce HENpHXBATIPHBO JCJIOBAKE OBOI YApYXKEWa clpeud, Takoe mro he OurH 3abpameHo,
Opucano u3 Pericrpa, anp | na YcrasRu cyfl 3abpanu na ce cBa Oyayha yapyxema u rpymne
KOje JKele Ja HacTaBe aKTUBHOCTH Yy OKBHPY HHXOBOT YApYKewha, HMAajy CMaTpaTH
HeJIeTATHUM, Kako O ce CIpeduso Jia OBO YAPYXKeHe, aKTHBHCTH M ILCTOBH WIAHOBM
"3200uby npecyny o 3a0paHH" M PETHCTPYjy HeKa HoBa yApYKemba Koja O MMaJa HCTy CBpPXY
N Nk, H Ydje OH aKTHBHOCTH TOBODHJIE O KOHTHHYHTETY €a AKTMBHOCTHMAa M IMJEEBMMA
IpeTX0NHO 3abpamkeHor Y ApYXKemba.

3actynuuk Yapyxema rpahana "OtauacTBeHn nokpeT Obpaz” je Hajnpe U3HEO
OCHOBHE EJICMCHTE Ha KOjUMa j& yTeMeJbeHO OBO YIApPYXKeme H Ja0 HCIPIHO objalbene CBHX
CNIOPHHX PEYeHUla U3 NPOrPaMCKHX JIOKYMeHaTa YApyxewha, HCTHUYHM na ce oHe He Mory
TyMauuTH caMe 3a ceGe MCTPrHyTe U3 KOHTEKCTA 1eNIOT TeKCTa Ha Koje ce ogHoce. McTakao je
Ia, TI0 ’ETOBOM MHILBERY, Y OBHM JOKYMEHTHMA HeMa HHYEra INTO je NPOTUBHO YCTaBy M
3aKoHHMa Perny6nuxe CpGuje, fa ¢y OBM JOKYMEHTH nucaHu 90-THX rojMHa, Ja je ILHXOB
ayTop MOKOjHM OCHMBAY M NPBH MpPeACEAHHMK OBOT YApYXema M Ja 300T nmujeTeTa mpeMa
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HEMY OBH JIOKYMEHTH HHCY MEIaHH HHTH YKIIOWEHH ca BeO-cajTa Ypykewa, Kao u 13 je y
BpEeM€ HacTaHKa THX JOKYMeHaTa Yy HalleM 3aKOHOHABCTBY XOMOCEKCyalm3aM OMo
JehrHUCAR Kao MPOTHROPHPOAHA Onyd. 3acTyNHHK je Hajke Jao 00janse-e CBUX CIOPHHX
CJIOTaHa KOjH ¢y KopHInieHH Ha JICIIAMa U y MIPOrIacMa OBOT YAPYKEHhA IPHIHKOM HO3HBA
3a yuemhe Ha pa3IMYMTHM MaHH{ecTalHjaMa, Ka0 M CIIOPHHX [eIOBa W3jaBa M HHTEPBjya
KOj€ j€ OH JIHYHO JaBao LITAaMIIAHUM M €JeKTPOHCKHM Menujuma y Cpbuju. ITosogom HaBoga
TOAHOCHOIA NPEATIOra JIa ¢y WIAHOBH YpYKekha yIeCTBOBAIH Y NOjeJHHUM HHIMICHTHMA Y
KOjHMAa Cy OMETalM YYEeCHHKE YPEJHO INPHjaB/bEHOT CKYNa Y IHHXOBOM H3paXKABAmLY
o/ipeeHHX CTABOBA H IIOTTIEAR, Y3BUKNBAHEM YBPEIJbUBHX M IIpeTehiux mapona, 3acTYIHHK j¢
nocebHO MCTaKkao Ja HHUKajla HHje H37aT GHNIO KaKaB HAJIOr WIH YOYTCTBO “IAHOBMMA
Vipyxema Jla ce HEKOME Ha TAKBMM CKYMOBHMA IPETH, HCTHIYHH [IpaBo WIaHOBA Y IpyxKema
Jla Kao M cBU rpabaHy UMajy [IpaBo J1a MCKaXy CBOje He3aI0BOJECTBO 300T CTAROBA 34 Koje ce
YYECHHMIIH TAKBHX CKYIOBA 3aJaXy. 3acTYIIHHUK je 3aTUM MoJpoOHo omucao ydemhe wWiaHOBa
"Obpasa" Ha cBuM Joraljajuma n MaHHQecTanHjaMa 3a Koje je MOAHOCHIIAL] IIpeIjIora CMaTpao
Ja ¢y HHLIHJIEHTHe NpHpofe, HcThuyhn na PenyOnmuuko jaBHO TYXHJIAIITEO HHje HM3HEIO
BaJbaHE ZIOKA3€ O TOME Ja Cy 3a BHX OAroBOPHH "BojehH Jbyau" M 4maHOBM YIpyXKewa.
HMcrakao je ma cy mporpaMcKH AOKYMEHTH OBOT YApy:Xema, nopen Craryra, "OcHoBHa
nadena", "OcnoBue cMepuune” u "l[IporpaM HalMOHAJNHOT BacIHTama', Kao W Oa, Y HEKOM
CMHCILY, Y OBY Ipyny IHoKyMeHarta cnaga M TekcT "Ko ¢cMo MH", TOK OCTanu JOKYMEHTH
nobpojaHH y npeasnory 3a 3abpaHy pajfa M O3HAYEHH KA0 JOKYMEHTH CTATYTapHOT KapakTepa
IpEeNCTaBibajy [IPONPATHH MaTepHjal KOjH € Y3 YHTAB HH3 APYTHX AOKYMeHaTa MOry Hahu
Ha Be0-CcajTy OBOT YApYKetha.

ITynoMohHHK OBOr yApyXema je HCTaKao Oa MOJHOCHJALl Ipeasora HHje
Ba/baHMM [JOKa3MMa MOTKPENHO CcBOj 3axTeB 3a 3alpaHy pana Yapyxewma rpaljana
"Orayacteenn mnokper O6paz”, jep ce OHM cacToje ©Off HH3a 3aXTeBa 3a MOKpETame
NpEeKpIIajHUX TOCTyNaKa, O0YyCTaBfbEHMX MpEKPIIAjHUX IOCTYIAKa, PA3sHUX CIyXOeHHX
Oenewkn, He3denHOCHUX MHGOpPMalHja U CJI. JOKYMEHATA M JEAHE HCIIPABHOCHAXKHE IIPECYIe
npotuB Mnanena O6panosuiia, 3acTylIHHKa OBOT YAPYXKeHa, 32 KOjy CMaTpa Jia je arncolyTHO
HEMPHMEPEHO Jla € KOPHCTH Kao OMo KakaB AoKa3, jep OH ce Ha Taj HAYMH Hapyluuia
TpesyMIuMja HeBaHOCTH. OCropasa M I0Ka3 Y BUIY Npecyle Koja ce OJHOCH Ha JIMIA Koja ey
Hanaja M HaHena TejlecHe nopene HoBuHapy Teoduny Ilanumhy, jep ce HHjegHO on THX
THIIa He MOXKe JOBeCTH Ha OMJIO KOjH HauMH ca OBHM yApyxemeM. Takohe cmarpa na
HaBollemhe MONHETHX ONTYXKHHX Ipeliora Kao JoKasza y IIOCTYnKy 3a 3abpany paza
Ynpyxema NpeJcTaBiba CBOjEBPCHY 3MoynoTpedy, jep ONTYXKHH NpEIOr CajpXH caMmo
onpehenn cremen BepoBarTHolie na ce porahaj Koju je omMcaH y AHCIO3UTUBY ONTYKHOT
1peJJIora 3aucTa | JOTOJHMO0, alu Kao BepoJ0CTojaH J0Ka3 MOXKe MOCIYKHTH caMO OKOHYAIbe
TIOCTYIIKA H IPaBHOCHAXKHOCT ojulyKe. Mcrrue na Huko on unanosa "Obpasa”, ocuM MirazeHa
Oopanopuha, HHje Yax HHM NPEeKpIIajHO KaxmbaeaH. OcrmopaBa NO3HUBAWKE TYKHUIAMTBA HA
HOBHMHCKEC 4WIAHKC KAao J0Ka3 y IOCTYIKY, Kae M [03MBame Ha IONHLHjcKe CIy:KOeHe
fenewike, jep ¢€ OHM HUM Y jeAHOM IIOCTYIKY HE MOTY CMaTpaTd JoKasuma. Kcruue ma
HUjeJaH ON TOHYEHHX JO0Kaza, HHUTH NOjelHHAYHO, HUTH 33jeJHO, HE MOXC BOJUTH
3aKJbYUKY na 30up MojeiMHaYHMX akara NHIa Koja cy uimanoBu "OOpasa" IpeacraBiba
IBMXO0BO IPOTHBYCTARHO JENOBale M HapyllaBame Tyhux mnpasa. Jlajbe HaBOIH Aa IOBOIOM
napoiia Koje ce craBipajy "OGpa3y” Ha Teper, He I10CTOjeé KOHKPETHH JOKa3M Jla Cy YIaHOBH
OBOT YApY/Ke€Hha Y3BHKHBAJIM H MHUCANTM Te MMapole, HUTH Ha Cy JeNWIN HIIH INTAMIATH
IJIaKaTe ca OBHM MapojiaMa, Kao HH O TOME J@a cy 4iaHoBd "OOpasa” OwiM TH Koju cy
YUECTBOBAIM Y HACH/IHOM HPEKUIAY M0jeJHHUX MaHU(ecTauuja, HAPOUMTO HE MACKHPAHH,
jep je jemaH on OCHOBHHX NpPHHIMIA O€JNOBalba OBOT YApykKema - 3abpaHa OMJIO KakBor
Mackupama. Ha kpajy mpeznaxe Ja ykomuko TyxuiamTso camoO HE OOYCTaHE OJl CBOT
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npeora, YcTaBHM CyJ OKOHYa OBaj MOCTYNAK Ha Taj HayuH ImTo hie mpepnor 3a 3abpany
pana "OtauacteeHor roxpera O6pas" onbuth.

Haxon wu3narama CBMX Y4YeCHMKa Ha jaBHOj paclpaBH, YCTaBHH cyn je
3aKJby4do Aa mnpeicraBHUIHM "OrauacteeHor noxkpera O0pas" ocriopaeajy oapelene TBpame
H3HeTe oJf cTpaHe PemyGumykor jaBHOr TYXKHJIAlITBa Koje ce, Ipe CBera, OJHOCE Ha:
HIeHTUGUKANH]Y THIa Koja cy Ouna MacKHpaHa M Koja Cy Kao TAaKBa Y3BHKHBAJa mapoie 3a
KOjé NOAHOCHJAlLl IpeJylora HaJla3W Jia Cy H3pa3 [OBOpa MPXKIbe, IPETHE, H3a3HBama
HaIHOHANHHUX ¥ JPYTHX HETPNEJFUBOCTH, a Ja C¢ pagy O JUIUMA KOjH CY MPHIaJHHIN OBOT
YIpYKemwa; 3aTHM, OCIIOpaBa ce TBP/Hha Ja ¢y OHIO KaKBH IJIAKATH H NPOIVacH KOjH Cy ca
HCTOM CalpXKHHOM JEIUbEHH Y beorpaany, moBogoM oapeherux manudecranyja u gorabaja,
Ounu Aeno NpUNagHUKa OBOT YAPYXKEHa; Ha Kpajy, HHCHCTHpPA CE Ha CAIAPIKHHH XapX JUCKa
Yy IOrJeNy napola Koje ce TaMo Hanase, a ca acleKTa BUXOBE BePOAOCTOJHOCTH H HHXOBOT
JIOKa3HOT M ayTeHTHYHOT YTHIaja Ha JpyTe [apoJie 3a Koje Mpejnarad Hajuasu Ja jecy CIOpHE
H ga mMory OHTH NOBOJ/baH JOKa3HH MaTepyjal y NPHIOr TBPAWBH A3 Ce PAjd O TaKBOM
IOCTYIIamy KOje MOXKe ROBecTH Mo 3abpaHe paga Yiapy:kema rpahana ,,OTauacTBEHH IOKPET
O6pa3“. CarnacHo HaBeACHOM, YCTaBHHM CYA j€ OOPeaMo POK of 15 JaHa ydyeCcHMLIHMa y
MOCTYNIKY Aa ce Ha OBa CIIOpHA NHTamka MoceOHO H3jacHe M NOCTaBe CBEe [OKA3e M JPYrH
npatehn MatepHjan 3a Xoju cMaTpajy Ja Moxe OMTH OJl 3HavYaja 3a AOHOLIEHE OANYKE OBOT
cyna.

IToctynajyhu no Hanory YcrasHor cyna, PenyGiuuko jaBHO TYXKHJIALITBO jé&
28. nenembpa 2011. rogune noctapuno Cyny:

- u3BemTa) MHUHHCTapcTBa YHYTpalUBHX IIOCHOBa O IpErjiedy padyHapa
Muaneda O6panosuhia, omy3€TOr NPMIMKOM IpETpeca MpocTopHja y KojuMma GopaBu y
Beorpany, nana 25. cenrembpa 2009. romMue; y 3axJbyd4Ky, KOjH j&€ CacTaBHM JIEO OBOI
u3BelTaja je yreplheHo fa Ha pauyHapy HUCY npoHaljeHH TparoBH KojH O yKa3suBalM Ha TO
Jla je ca TOr padyHapa BpLIEHO ynylimBaimbe IPCTHH M IO3MBA Ha HACHIJIHO NPEKHAAILE U
Hamaj Ha yuecHmke ckyna "Tloopka monoca 2009", koju je on ctpane LGBT nomynauwje
6uo 3axa3zas 3a 20. cenrembap 2009. ronune y 11 yacosa na CrynenTckoM Tpry y beorpany u
Jla cy Ha padyHapy IpoHaljeH¥ TparoBH KOjH YKazyjy Ha To Aa je KopuuuheH 3a u3pany
orjaca, HaJe[THHLA, TJIaKaTa, jABHUX IIO3MBA H Jp. Be3aHO 32 YUCCHUKE HABEACHOTr CKYIa, Y3
JOKYMEHTOBam€ OBMX HaBoJa «oTorpadujama ca Xapi JHcCKa KOMIjyTepa, Koje cy
JIOCTABJBEHE Y3 HABEICHH W3BEINTA];

- U3BOJIe U3 HOBUHCKHUX WIaHaka U eMHCHja KOJU CBeJ0UC O jaBHHM HCTYNHMA
npHnangHiKa Yapyxema "O6Gpas" W BHXOBOM jaBHOM IIPOTHBYCTABHOM HAENOBamky (BECTH -
TB "®okc" ox 14. arrycra 2009, rogune, "Bopba" ox 22. jyna 2009. rogune — crpana 3,
"Press" ox 1. cemrem6pa 2007. romume, "Tazera" ox 10. anpuna 2008. roauue, emucuja
"Mucajaep” — "He(moh) apxase”, 3. aeo on 17. menembpa 2009. roaune).

Wsjammapajyhin ce IIOBOJOM HerHpama NpeACTaBHHKA Yipyxema "Obpas” o
TIOBE3aHOCTH AKTHBUCTA YAPY)KeHha ca KPUBHYHHM IOCTYIKOM Koju ce Boad mpex [Ipsum
OCHOBHHM cynoM y beorpamy y mpeamery K. 3233/2011 mpotus okp. Xyxa Hanuna u
Munoma Mnanenosuha y Be3u ca HanagoM Ha HoBHHapa Teogwuna Ilanynha Tyxunamrso je
noctaBuno ussemrtaj ITonuuMjcke ympase 3a rpan beorpan u3 xora mpousnasu Ja je Xyxa
Januao, ca MCTMM JHYHMM INOJAlMMA Kao INTO CY NMOJALM NpUOABIbEHH Y KPHBHYHOM
NOCTYNKY, HAEHTH(HKOBAH Ka0 NPHIAOHUK OBOI YIPYXKEma U Kao YYECHHK Y HHIHIOCHTY
TIOBOZOM OJIpiKaBamka jaBHor ckyna "JKere y 1ipHoM", ogpaxanor Aana 10. jyna 2009. roaunxe.
Takobe, y oqHOCY Ha A€O M3jaralba NpeAcTaBHHKA YpyXemha M3HETOT Ha jaBHO] paclpasy
npen YCTABHUM CYZAOM, [a j€ Ha jaBHUM CKYIIOBHMA Y YHjoj Cy OpraHu3allijH yuecTBOBAIH,
6uio ¥ "HeMJeHTH(PHKOBAHMX MACKMPAHHX NMIA KOja Cy YYECTBOBANA y HHIMJECHTHMA',
Ty}UIAIITBO cMATpa Aa HABEAEHO HHje OJl YTHIaja Ha OIUTyuMBame O mpeaiory, Oymyhu na
Ceé MpelNcTAaBHMOM YApYXeHha HHCY jaBHO Orpajiiiid OJ HACHJHHX HKCTYNa TaKBHUX
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Noje/iMHala, Te ce MOKE 3aKJBYUMTH JIa CY Ha Taj HAYMH TOJEPHCAIN IbHXOBO AcioBame. Ha
Kpajy, IOAHOCHINALl IpEeAora cMaTpa Ja HaBeleHA JOKyMEHTallMja M apryMeHTaluja
NOTKpEIUbY]y TMOAHETH Npelior 3a 3abpaHy pana HaBeJeHOr YAPYXEHa, jep je HETORO
JeNOBakE YCMEPEHO HA HACHIIHO PYINErhe YCTABHOr IIOPETKA, KPIUCHE 38jeMUCHHX JBYACKHX
U MamWHCKHMX IIpaBa WM H3a3MBalke pacHe, HallMOHANHE WM Bepcke MpxKie, Te Ja je
3abpaHa paja yApy:Kemba Hy:KHa pajy 3allTHTe, YXKHBakha M OCTBApHBaha 33ajeMUYCHUX IIpasa
YOBEKa M MUXOBHX OCHOBHHX <CjIo00ja, TPOKIAMOBAaHMX YCTaBoM H IOTBpheHHM
MelyHapOIHHUM YTOBOpHMA.

YcraBHHE Cy/1 je HOBE JIOKa3e U M3jallbee PermyOIHuKor jaBHOT TYXHIaTRa
Ha MojeMHe HABOJE ca jaBHE paclpaBe YPeJHO JOCTaBUO YApYyxemy rpaljana "OtauacTBeHH
nokper Obpas" 27. janyapa 2012. roxguHe, panu ynosHapama. YApYXKele HHje JOCTABHIIO
VYeTaBHOM cyAy HUKAKBE HOBE J0Ka3e, HUTH W3jallmkhere MOBOJOM JOCTaB/LeHOr MaTepdjana
Penybmiukor jaBHOT Ty;KUJIAlITBA.

v

VY cniporenieHOM NMocTyky YeTaBHM €Y je yTBPHO:

Yapyxeme "OravacTReHn nokpetr OOpas” je ynucano y Perucrap yapyxema
Ha OCHOBY pellera AreHIMje 3a IpUBpeqHe perucrpe - Peructparopa koju Boau Permcrap
yapyxewa, 6poj BY 23319/2011 om 8. cemrembpa 2011. romuee, Kama je H3BpIIEHO
ycknahjuBame INpeTXONHE pPerucTpaldje OBOr YIpyXKewa, Koje ce BonmyiIo y Permerpy
YApYyXewa, ApYINTBEHUX OpraHu3aiuja M IONMTHYKHX opraHuszanuja npun CaBe3HOM
MHHUCTapCTBY IIpaBle, Ha OCHOBY peulewma Opoj 3/1-415/10-2002-07 ox 19. jyma 2002.
roguHe. MsmeHa Tauke 3. HaBeZe€HOI pellekha HM3BPIIEHA je HAa OCHOBY pelleHha
MuHHCTapPCTBA 33 JBYACKA H MAILHHCKA IIpaBa apxasHe 3ajenuune Cpbuja u Llpua Iopa 0poj
2/0-616/2-2003-06 ox 7. HoBeMOpa 2003. rofuHe, KOjHM je NpoMemeHa (QyHKIHja NHIA Koje
je opnmaimheHo 3a 3acTyname W MpejcTaBbamke Y ApyXKema ca IJIaBHOr ceKpeTapa YApyxema
Ha npenceaHuka ['naBHor onbopa Y apyxema.

PememeM AreHuuje 3a npuBpenHe peructpe 6poj BY 23319/2011 oxm 8.
centembpa 2011. roauHe je KXOHCTaTOBaHO Ja ce ymucyje y Perucrap yapyxema
yeknaljupaie yapyxKema, ca clenehuM Hojanuma: Ja ce pajiu o YIpYXemy Kao OOIHKY
OpraHH30Baka; [a je Ha3uB yaApyxema "OTauacTtBeHH nokper O6pas"; na je ckpahieHH Ha3uB
yapyxemwa "OOpa3"; na cy cefHiTe W aapeca yApyxkema - Pabuna Anxamaja 1, Beorpan-
3emyHn, Cpbuja; aa je yapyxeme ocHopano 18. mapra 2002. roaute; na je CratyT monet 11.
centemOpa 2010. roaune; jia je JenaTHOCT YAPY)KEHHha — ACHAaTHOCT OCTANIMX OpraHKu3alyja Ha
0a3u ywiamema; Ja je 3acTYNHHK yApyxema — Mnagen O6Gpamosuh u3 beorpama; ma ce
yIpyKelbe OCHARA Ha HEOTPaHHUEHO BpeMe; Aa je 00macT ocTBapHBama IHJBEBA YAPYKEHa —
[POMOBHCae TPATHIIMOHAHHEX CPICKAX U IIPaBOCIaBHHMX BPeAHOCTH. HaBeleHHM pelemeM
je, Taxolje, xoHcTaTOBaHO A2 c¢ Y Perucrap ynucyje 3afenexba o MOCTYNKY KOJH €€ BOIH
npes YcTaBHHM cynoM y mpeaMery VIIY-249/2009, mo npemrory PemyGiamukor jaBHor
TyxunamTea oi 25. cemfembpa 2009. romuHe 3a 3abpaHy pama Yipyxemwa rpabhana
"Oragacteenu nokpetr Obpas".

Baxehum Cratyrom "OrauacteeHor nokpera O6paz” ox 11. centembpa 2010.
roJMHE, KOjH je JOHET Yy Ipolecy yckinajuBama PETHCTpalH)C M YHYTPAlllHX aKara OBOT
yapyxema ca oapexbama 3akoHa o yapyxemuma u3z 2009. romune, npeasuliero je: aa je
yapyxeme "OradacTBeHH nmokpeT O6pa3" HEBNAAHHO M HENPOQHTHO YAPYKEHhe, OCHOBAHO
Ha HeoapeleHO BpeMe paxgd OCTBapHBamba INMJbeBa y o0OnacTM — INPOMOBHCAmE
TpaIULUOHATENX CPICKHX H paBOCIaBHUX BpeIHOCTH (WiaH 1.); ia ¢y UuibeBH Yapyikema
— NpOMOBHCAm€, CBeNOUYeHe, Heropame M adHpMHCAEmE TPAIMUHMOHAJIHAX CPNCKUX U
NPABOCIABHUX BPEHOCTH, 3ajarame 3a 00HOBY ayTEeHTHYHE CPICKE JIPKaBHOCTH, 3aNarame
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3a NIPUMeHY BpeAHOCTH koje OOpas adupmuine Ha HaumH Ha Koju he To MohiM Ja momorde
NYXOBHY, HAlIHOHANIHY M KyJITYpHY 06GHOBY CpIICKOr Hapoza (WnaH 2.); fa pajiu OCTBapUBatba
CBOjHX LIMJBEBA Y/IPY)KEHe HAPOYHUTO CIPOBOAHM cieciehie MeNaTHOCTH - ¥ CBOJUM HacTYIIAMA
IPOMOBKINE LIHJBEBE 3a Koje ce 3aiaxe, obpa3yje cTyaujcke onbope, pagHe Ipyne H CIM4HA
TeNna 3a nojeauHe obNacTH pana, y ckiafy ca IMHIeBUMA YIApPYXema, 06jaBibyje KibHIe H
Apyre nyOonaMKanyje o NMTambHMA KOj¢ ce 0AHOCE HA IPOMOBHCAE TPAIHIHOHAIHIX CPIICKAX
H MpaBOCIaBHHX BPEAHOCTH, OpPraHHM3yjé CaMOCTATHO HWIM Y capalibd ca JpPYTHM
OpraHMsanMjamMa M ycTaHOBaMma, CKYyIOBe, TpUOHHe, paciipaBe M CaBETOBama y 00JacTH
nuLeBa YIpyxema, obpasyje Orpaske y 3eMJBH M HHOCTpaHCTBY, capaljyje ca
YHMBEP3HTETHMA, LIKOJIaMa, CTPYUHHEM YAPY>KeHhHMa M APYTHM OpraHu3alujaMa y 3eMJBH U
HHOCTPaHCTBY, Koje ce OaBe cpopnom aematHomhy (wiam 3.); ma ¢y oprauu VApyxema —
Cabop, Kkoju je HajBHIIM opraH YApyxema M BpmH (QYHKIM]Y CKYHINTHHE YapyxKemwa,
I'naeuu opbop n Hammonanum caser; na ¢yHKIH]Y 3aCTYIHHKA BPIIA MpeAceqHMK I naBHOTr
o/16opa, a y BEroBOM OJICYCTBY 3aMEHHK mpencefHuka [naBsor ogbopa (uiaH 8.); aa je pan
Vapyxena japaH (wian 14. cras 1.).

ITopen CraTyra, OCHOBHH IHpOrpaMCKH MOKYMEHTH OBOT' YApPYXewa Cy:
"OcunosHa Hauena", "OcHoBHe cMepHuue” u "TIporpaM HauHOHANHOr BACHMTABA", KOJH ce
HaJTa3e HA 3BAHMYHO) HHTEPHET Npe3eHTalUjH OBOT yApYy:xewa. [Topen oBux mokyMmenara, Ha
HCTOM BeO-cajTy ce Hanasu TeKcT xojuM ce "OOpa3" 3BaHMYHO NpefcTaBlba HA CajTy, HOL
nasusoM "Ko cmo Mu" u gpa mpormaca - "Cpbexum Henpujaressmma” u "IIporsac
IpHjaTebuMa”, KOjH ce Hajlase y JeNy cajTa moj HazueoM "Hauena",

Y noxyMmeHTy moj HazupoM "OCHOBHa Hayela" HCTHYY CE€ YETHPH OCHOBHA
Ha4Yesla Ha KOjuMa, [0 MHIUBEY YApYXKemba, Mopa Ja IOYHMBa jaKa CpIcKa ApKaBa, a To CY:
Goromybise U pomossybibe, cpricka CpbHja (0BO Ha4weno ce OAHOCH HA PEIUaBalbe CPICKOT
HallMOHAIHOT NMTAaka), oMahHHCKYM MOopesfaKk M BHTELIKe opy:xaHe cHare. OOjammasajyhin
OCHOBHO Hayeyo MOJA Ha3suBoM "0orospybibe M pofosbyOsbe', y AOKYMEHTY Ce MCTHYE Aa
"mpaBocnaBHo OorosbyOJse H CPIICKO pPOXOJbYOJBE jecy INpedyCIOBH IMOCTOjama cplckor
Haposia ¥ GoraTe u cHaxHe Apxase CpOuje” u na "Oe3 3xpase xpumhiancke JyXOBHOCTH HHjE
Moryhe 3apaBo cpbeko ApymTBo", kao u na je "Cpbuja y Bpeme cetnx Hemamuha 6una
Oorara H cHakHa, OepulieTHa 1 cpelina, 3aT0 WITO je HUCY KBAPHAIH 6e300KHUIM M cexTamu”,
Kana ce roBopu o pelaBamy CPIICKOT HALMOHAIHOr IHTAMma, H3HOCH Ce MHIUBEHE A2 CY
Cpbn jemuHH MCTOPHMjCKM ApXKaBOTBOpaH Hapon Y EBpomu koju je y XXI Bek ymao Ges.
pelIeha CBOI' HALMOHANHOT IMTamka, Aa Ce CPIICKH JPXKABOTBOPHH NMPOCTOP HEMPEKHAHO
cMamyje ¥ pacrapyasa, a Ja je JyXOBHM M (M3HUKH ONCTAHAK CPICKe HAIMje YIPOXEH Kao
HHUKafa oo caja, na crora "CpOcko HalHOHATHO NHTake gaHac riacH: Xohe nn Cpba yommre
6utn — umm liemMo HectatM MYYkM MOOHjeHH O] IIUOTAPCKHX TEPOPHCTA, HMCIAMCKHX
dyunamenTtanucTa, ycrama 1 HATO-okynaropa", na 61 Ha ce Ha Kpajy N3Heo 3aKJbyqak "na
CpbcTrBo MOXE MOOEAUTH H OICTaTH caMoO Yy CB0joj c¢mo®oaHoj u borom GrarocioBeHoj
' HaIMOHANHO] ApkaBH — cpbekoj CpOuju, koja he ocnobopnTit n yjemunutn cBe CpOeke
3apuuaje”. ¥V Hadexy noa HazusoM "JJomahmHcky nopeaak” je ucraxuyro ga Cpbuja He Moxe
Ja Oyne HE Oorara HM cHa)kHa "0e3 BacllocTaBJbama M OYyBama JOMalMHCKOr MopeTka y
JYXOBHOM, IOJUTUYKOM, €KOHOMCKOM H IIOPOZMYHOM JKHBOTY", y3 H3HOLICHE INPETHE Ja
"CBU KOjM IIOKYllIaBajy Ja ce odoraTe H OKOpHCTe Ha MITETy HAapoja U JpxaBe Mopajy OUTH
HajoINTPHje KaXKHeHH" M 3aKJbyUKa Ha Kpajy Aa "camo y3 obHOBY XpuiuhaHCKOI Mopaia M
noMalimHckor moperka octBapuhemo 3apaBo u Oorato cpbexo Apymrso". Y Haveny
"BuTelke opykaHe cHare" KOHCTaTyje ce Aa ce "CprcKM Hapoj Hajla3u Ha CTparellkoj H
reOnoONIMTHYKO] BeTpoMeTnHH bankana, EBpone u ceera u aa he Cpbuja "y3 boxujy nomoh,
6HUTH CHa’KHA CaMoO aKo MMa HenmobOeIHBe H HEYCTpAlllHBe Opy’KaHe CHare 1 BUCOKOPA3BHjEHY

BOjHY HHIYCTpHjY".
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VY moxyMmernty moj HasueoM "OcHoOBHe cMepHMIE" YIpyxkeme je neduHucano.
BPEAHOCTH 33 KOj€ c& 3aJIaKe, IIPH -YEMY jé OCHOBHA CMEPHMIIA M3 KOje IMPOH3Nase CBe OCTale
cMepHULE neduancana xao "CpdctBo ca ObpazoM”. IlpeMa 0BOM HOKYMERTY, YApYXeme ce
3afaKe: 3a INPaBOCTIABHY MODOMXHOCT YMECTO aTeW3Ma M CEKTAIlTBA; 3a "CBETOCABCKH
HallMOHANM3aM yMecTo Oe3boxHor mMoHaujammsma"; 3a "Kper YacHH yMecTo I€MOHCKe
nerokpake"; 3a "Cnoboay 3nmatHy ymecto HoBor ceetckor moperxa”; 3a "HIKOmy ca BepoM
yMeCTO aTeHCTHUKHX Naxu"; 3a "Bojcky ca pomoseydibeMm ymecto HATO oxynammje"; 3a
"MoNUTHKY ca MOIUTEHEM YMECTO NapTHjalmKkor jauueMepja”; 3a "JpkaBy ca Boxujum
bnarocnoeoM ymecro rpabaHcke penybauke"; 3a "xpucrosbydousor Brapapa ymecTo
BJIacTOJpYOMBHX naprHjaina”; 3a "cpbcky cabopHocT ymecTo aHTHcpOcke meMokparHje"; 3a
"nomaliMHCKY TNpHBPeAy YMeECTO pacnpojaje M IJbauke"; 3a "HoMalMHCKY OATOBOPHOCT
ymecto Tpabancke cebuuHocTH", 3a "cpOCKY TIOCHOICTBEHOCT YMECTO CBEQIINTET
npocTakmyka'; 3a "Tlobeny ymecto mopasa’ u 3a "O6paz ymecro Gezobpazja”.

Y nokymeHTy noj HasueoM "Tlpornac mpHjaTe/snMa” W3BOjEHE CY TI0jeJUHE
rpyle Iuua, KojuMa ce TPHUIHCY]y oApeheHe BpIMHE Koje, [0 MHIUBCHY MPHIATHHKA
Viapyxewma, UHHE HajBaXHHj¢ KapaKTepHe ocoOHHe CPIICKOT HApoJa, YHMe & OHH NMO3UTHBHO
H3Bajajy U3 LeIOKYIHe NoMyNautje 1 300T THX ocofHHA 3aCiyKY]Y HAKIIOHOCT Y ApYKewa ’
[IpaBo [a ce IpOoTJace NpHjaTeJbuMa. ¥ OBOM Iipornacy Yiapyxeme ce obpaha: "CpOuny,
CpOxumH, CBCIITCHUKY, BOJHUKY, ITONHIRAjLLY, CEeJbaKy H pagHHKY".

YV ApyroM mporiacy koju Hocu Haclos "CpGexkum nenpujatemuma’, oapehene
cy TpYIIe JIMLA KOje ¢€ CMATpajy HelpHjaTeJbuMa CpIICKOT Hapoaa.

V obpahamy noHHCTHMA, KOjH ce HA3UBA]y H aHTHXpUMINAHCKUM jeBpejCKUM
pacucTHMa, Y iporiacy ce Haroau: "Hapoa xoMe npunajgaTe MMao je jeAMHCTBEHY Oyaromat
Ja My Ce OTKPHO M y BpeMeHY of ABpama no Xpucra jasieao Bor XXuru 1 Mctnantn. Cam
Cua Boxuju u Criacurelb JpyscKor pojia, ocnion Heye XpucToc, nojaBuo ce it IporoBeaao
je yopaBo y BamieM Hapoay, aid cre ['a BH mpespend, omQanunu ¥ pacnenu. 3ato cre
m3ryounu cBojy 6orouzabpaHocT, Bepy U pasyM. [lodenu cre ja Jiyrate M JpyruM Hapojuma
oTHMaTe OHO 0e3 yera CTe OCTaJId COINCTBEHOM KpuBHIOM. Of ¢apuceja U camykeja, IPeKo
kabanucra M MaHUXejaua, Ila JO MacOHEpHje H WIYMHHAaTa — Tpaje Balll MOXOX IPOTHUB
Xpucra u xpumhasa. Y cynynoj xesbH fla 3aBJajiaTe LEITAM CBETOM, BH CT€ IOACTHIAIH,
OpraHu3oBanu M (uHaHCHpann HajBehe M HajKpBaBHje CBETCKE paTOBe M PEBONYLH]E Y
KOjHMA CYy M3THHYNH MHJIHOHH JeYJIH. ¥ CBOj 3acCJICIVHEHOCTH BH CTe, MehyTHM, 3a00paBiin
Ia 4aK ¥ Yy Ballloj cafalliib0] PeNINrHjH, caTaHucTHYko] Kabanu, cTOjH ga ce 3510 YUHHCHO
ApyruMa HeYMOJBHBO Bpahia OHOME Ko ra je nounHmno'. Bamia 3mogena ojelhe Bac y BeuHy
IaThy, jep JIMXBAPCKH HOBAll MOXKAA MOXE IOTKYIHMTH JbYHAE, ald HHINTA HE MOXE
notkynuti bora [Ipasne — 'ocnioga Mcyca Xpucra".

3a yeranle ce kaxe: "Bama matosonka Mpsa npeMa ceeMy mro je Cpbeko u
[IpaBocHaBHO jecTe OTPOBHM IUIOA Ballle JAPKABOTBOPHE HECIOCOOHOCTH H KYITYpHE
janosoctit. CBecHM cBOje AyXOBHE DeJic H HHINTaBHNA, BH cTe off Hac Cpba moKkpaliM cBe OHO
IIITO HeMaTe, TOYEB O/ Je3HKa M HCTOPH]e, N1a 1o reHuja monyT Pyliepa boukosuha u Hukone
Tecne. IlputoM cte, camo Yy XX BeKy, MOOHIM, INPOTHAIHM MM IOXPBATUNM TOTOBO JIBa
munmnona Cpba. CpOu BaM Huxama Helie, 1 He cMejy, 3a0OpaBUTH HH OIOpPOCTHTH Bama
IaKIeHa 3BePCTBA Haj CTOTHHAMA XWhaJla jACEHOBAUKMX, JaJOBMHCKHMX, TIJIMHCKHX,
npe6uIoBauKuX, MeJaukuX M ocTammx cpbekmx Mydenmka. Ilpasenmso hemo, y3 Bowwmjy
nomoh, ocseTHTH 'Bibecak’ u 'Onyjy' u ocnoboautu cBe 3eMibe Cpbekor OrauacTsa Koje c1e
y3 nopuIxy GenocBeTCKUX 3MMKOBAIa IPHBPEMEHO OTEM ¥ OCKPHABUIN".

MyciuMaHCKUM eKCTpeMHCTHMA ce obpaha peunma: "YMeCTO Aa ce KOHAYHO
BPaTUTE BEpH H HANMj{ CBOjUX NPABOCHABHHX CPOCKHMX IIpelaKa, BH CTE Y HMME LuXana H 'y
MOCNEAmEM paTy MYyuKH HACPHYNM Ha cBoje JOjydepalure cyHapoanuke. OuajHHUKH
Tparajyhiu 3a HOBMM MICHTHTETOM, YaK CTEe M Ha3uB HOBompornamene 'Hauyje' (‘bomrmanu') u
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HenocTojeher 'jesmka' (‘Oocancku’) ykpamu of OHHX O KOjMX IOTHYETe, NOKYymapajyhu
HEYCIeIIHO Ja NpeBasufjeTe jaHMYAPCKM KOMILIEKC KOjH he Bac MYUYHTH JOKJIE TOX ceé He
Bpatute CpbeTBy M IIpaBocnaBiby. 3ap He 3HATE Aa CY NpPaBaOJbyOMBH M c1000HCEYOHBH
Cpbu y cBojoj UcTOopHjH yBek ocnobahamn Cpbcke 3eMmibe u 3aBuuaje? V3 momoh Boxujy
ocnobonuhemo n Cpbexy Bocny n Xepuerosuny. Hujenna okynanuja Huje BeyHa - BE4Ha j¢
camo IIpaBaa bora JKusor u HcturuTor y unjy momoh ce jenuHo y3namo™.

3a mmMnTapcke TEPopHCTE ce HaBoAu: "By, KojH cTe MMBUIM3ALHjcKa cpaMoTa
Espornte, TBpaute ga je Crapa Cpbuja - Kocoo u Mertoxuja - Bamal!? Ho, ma nu cy -
HCTOpHjCKE UHHEHHIE Ha- Bamoj crpaHu? HapaeHo jia Hucy! 3aTo ce u ynumere Aa Ha
HajcBeTHjeM Aeny CpoOckor OTauacTra 3aTpere cBaku Tpar Cpberea B IIpaBocnasisa, Bpmelin
Yy CIPE3H Ca €BPOATIAHTCKHUM OKYyNAaTOpPHMAa CBHpEIe 3JIOYHMHE HAaJ OHO MAaj0 IPEOCTAIHX
cpOckux crpajanuuka. Mnak, 3ap ce He npubojaBare naHa kajaa he ce CpberBo mpobyauTH?
Tapna sume Hehe OuTH HHKakBe aHTHCPOCKE BIACTH cOpeMHe Aa 'o cBeMy nperosapa’. Kaza
folhe BpeMe monarama pauyHa, 3alHTajTe ce Kako heTe ce CYOdMMTH ca MpaBeJHUM THEBOM
cpbckor Hapopa, koju he, Oymure yBepeHm, mohm mo cBoje. Tepmo Bam obehaBamo:
ocserutiemo Kocoso!"

JaxHum MHpoTBOpLMMA NOPY4Yjy: "Mup koju BH Xohere Huje Mup boxuju
3a koju ce LlpkBa IIpapocnaBHa Henpectano Momu. OHO IITO HaM BH HameheTe jecTe NaKHH
MHpP NOKOpeHHX U ocpamolieHMx poGosa HoBor cBeTckor mopeTka, a He MCTHHCKH MHp
cinobonnux XpucCTOBUX JBYAH. Y HME Te CBOje JIaXKH BH OECTHIHO 3aroBapaTe NOKOPHOCT 311y
H mupuTe Xaoc gedetnsma. Cpbu, MehyTum, Bpiio J1o0po 3Hajy Aa cy Ballle Nanarajcke IpHye
0 HaBOAHOM cpOCKOM TeHOIMY' M 'MpavHOj NPOINNIOCTH' caMo AMMHA 3aBeca 3a MPUKPHBaH.e
KpBaBHX 3JI04YMHA BallMX OYEBa, AEJOBAa M MJCONOIIKUX Y4YMTEshd, KOjH cy Yy HMe THTa,
[apTuje u cBeTCKe peBONYIHje DOOMIN Ha JeCETHHE XHibaga cpOCKHMX MydeHHKa. Bam Mup
UTEKAaKO HMMa aNTepHATHBY, 4 TO je Oopba ca BepoM y Bora 3a Kpcr Yacenm u Cnobonmy
3natny! I'yOute ce u3 Hawme Cpbuje y ranry MHpHY GecTparujy!”

IaprujammaMa ce kxaxe: "Bamre npaBo MMe je nax, a Ipe3sHMe NOXJENa.
CBecHHM cTe HEOCTBAPHBOCTH CBOjHX MJEja, Y KOj& HU CaAMHM HCKPEHO HE BEpyjeTe, a HIAK Ce 3a
BHUX 3ajlaXeTe, KpujyhH cBoje HeyacHe HaMepe H3a AEMAarollKHX [apoja KojuMa ciyhyjete
cpbcku Hapoa. HezajakibKBO keIMTE BIacT U MOK M CIIpEMHH CTE Ha CBE caMo Ja OHCTe HX
ce moyenanu. Bu cre yssesn y 6uhy Cpbersa, a Bala naxJBHBOCT PaBHA j€ CaMoO BallleM
JMUeMepjy H KyKapuuyKy. CBOJUM CTpaHUapelmeM BH HAHOCHTE HecarleJHBY IITETY HAPOAY
KOME, KaKo TBPJMTE, IPUNajlaTe, alli c¢Te 3aTO MTEKaKO KOPUCHM cpOCKHM HeNpHjaTelbHMA.
V3 Boxujy nomoh, Cp6etso he nmpospern Bamy jesuBy Tamy TyJHHCKY, Ca JIETMM HMEHOM H
mapeHoM ofehom' m Bpatulie ce Ha ¢BOj borom 0narocOBEHH M OCBEIUTAHH CBETOCABCKH
[Tyt ca kojer cte ra BH ogBnaqyunu'.

Cextamnma ce obpaha peunma: "3n0Bepje Koje ynpaxmasaTe U INUPUTE JecTe
jeIHa Ol HAjrOpUX MOINACTH KOj€ €y C€ OCTPBHJIE HA CPOCKM HApOJ Y OBHM CMYTHHM H
pacneTuM BpemeHuma. CpGeTRO je faHac MpeMNaB/beHO ca BHINE Of TPHCTa CeKTH; 30or
BaIlleT aHTHXpHITHaHCKOr JenoBaka CBAKOAHEBHO C€ paszapajy cpOcke NMOpOTHIE, YHHIITABA
JYXOBHO M TEJIECHO 3IpaBJbe¢ JbYIH, BpIlie CTPAaBHMYHA YOHCTBA H caMOyOHcTBa. 3HAJTE, HIAK,
Jla BaC HUKAKBE 'TCXHHKE KOHTPONE yMa' M OCTana 310JyXOBHA CPelICTBAa KOJUMAa IIPHBPEMEHO
pacronaxceTe M KojuMa ynponamhyjeTe JbyACKe KHBOTE Helie CITACHTH 3acIy)XeHE KasHe
npexn cyaom Cpbeke Jpixase, 6am xao uu npen [Tpasearum u CrpamanuM Cynom boxujum”.

Jlumuma xoja ce y Ilpornacy Ha3uBajy mepeep3maluMa nopydyje ce: "Bame
o4 nyHe GONECHe MOXKYZE YIEepeHE Cy Ka Haloj AeUH, JOK NOJ ILIAlITOM /bYACKHX Ipasa’ H
'rpalanckux cao6oma’ MOKyILaBarTe Ja CBOjy H30MAUeHOCT IPUKAKETe Kao "HOPMAJIHY 10jaBy’,
a cefe Kao 'yrpokeHy BpCTY. 3a CBOj HakasHM M IIPOTHBIOPHPOIHH HAUHH JKMBOTA
onrosapaliere npey Borom, amu here 3a mMpeme CBOJHX ONBPaTHHX obMuaja KPUBHYHO
ofroeapaty u npen Cpockom JpxkaroM. CBejeHo Ja M cTe NefepH, neaodunu, COMOMACTH,
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'TpaHc-' Wi 'OH-ceKcyaiLy', 3HajTe Ja, ako ce He ToKajere, 3a Bally usonauesoct Hehe Ouru
Hu Boxuje HK JbyAcKe MIIOCTH. BrheTe HajCTPOXKE KAXHEHH M HCKOPEHEHH!"

'V obpahamy HapkomanuMa uctude ce: "HameheTe cBoje Gesnalie apyruma,
yBiaueli Hely:KHe Y ¢BOj 04aj. 3aTo 3a Bac M Baury OonecT HeMa mecTa Mehy Cpbuma. Axo
onbujare na ce sneuute, Beh HacTaBsbaTe Aa WIMpHTE CRBOjY 3apasy, Omhere npaBeaHo
K&OXEeHU jep He MOXETe HECMETaHO KBAPHTH YUCTOTY cpOcKe OMIIafiHe H 3ApaBibe cpocke
Hauuje", a KpuMHHAIIKEMa ce nopydyje: "Bamn nocao je yHecpehuame apyrux. Cpaky Bail
'yeneman 6u3HHC' HeM30eXKHO HexoMe TOHOCH naTky H Hecpehy. Bonute cBoje mopoauue, a
MHCJIHTE Ja HEKKIEHO CMeTe Ja pasapaTe Tyhe, He ofazupyhu ce Hu Ha boxuje HATH Ha
JpyncKe 3akoHe. UecTo ce Oycare y Ipylu Ja cT¢ pofosbydH, Hako cpOCKH HapoX TPIH O Bac
orpomay mrery. CpOcka oMiaaMHa ce NPEBHIIE YECTO YriieJa Ha Bamy 0e3003HpHOCT, a
Ballle TOHAMIAKE je CTPAHO CBETOCABCKOM JNyXy. Baiem neoby3zpanoMm ausibamy craliemo Ha
Kpaj CBUM pacIIONIOXUBUM CPENCTBUMA U HAJCTPOKUM KPUBHYHUM Ka3Hama!"

Ha kpajy oBor mporsiaca jgaje ce OMIUTH 3aKJby4ak, Koju rinacu: "MMa jomr
MHOTO OHHMX KOju Mopajy ma uyjy rmac CpGcrea. To je, mpe cmera, Iiiac ymosopema.
OravacTBeny nokpeT OGpa3 Moxzaa He MOXE (M3MYKH Ja YHHUIITH CBE 3JI0 KOje KHAMIIE Ha
cpbckM HapoJ, ad hie, AOKJIE Toj NOCTOjH, HENPECTaHO W HEYRYTHO Ha Hera yxa3uBaTd M
NpoTHB mWera ce OeckommpoMucHO OGopurH. Jom jemHoM ymosopaBamMo cBe cpOcke
HelpHjaTesse M MO3MBAMO MX: IOKAjTE CE 3a CBOja 3N0Jcla, HHAue 3a Bac Hehe GHTH U
Boxuje vl Jpyacke munoctu!"

Y "[IporpaMy HalHOHAJIHOT BACNIUTAa®ka" H3HOCH CC KOHLENT BacIUTama JEIe
3aCHOBAH HA CBETOCABCKOM JyXy IOOOKHOCTHM, YeCTHTOCTH M PpOROJbYOJba, IIpeKo
IIpoyyaBara H HETOBamka Pa3sNUIHTHX GOPMH y KOjHMa Ce IIOTEHIHpa IPUIIaZHOCT CPICKOM
Hapo[y.

VY nmoxymenTy nox HasuBoM "3amro OOpas", Yipyxeme no3usa Juia Ja ce
IpUIpYKE YIpYXKemy M H3HOCH paziore 3a JOHOIIeHe TakBe OJNyKE, OMHOCHO yKasyje Ha
pasnore Koju OM MOrJM Aa ONpefeNe HEKO JMIE Ja ce NPHAPYXKH YJIpyxemy. ¥ OBOM
AOKYMEHTY ce HaBomu: ja "OtauactBenu mnokper OOpas" nocroju jep je "pacmeTtom,
NOHMKEHOM M o0ecnpasibeHoM CpOCTBY AaHac BHINE HEro MKajga NoTpebad OMJIy4aH U
AENOTBOPaH OATOBOP HA CBEOININTY OKYyMalHjy, xaoc M OesHale", ma "O0pa3" Huje mapThja,
HUTH cTpaHka, Beh jga je "Tlokper cpOcke ucTHHe M cpbcke Gymyhuoct”, ma je "O6pa3”
jennuu TloKpeT 3a MIKOMY ca BepoOM, MOJMTHKY ca IOLITEHEM, BOjCKY ca poaosbybibeM K
ApxaBy ca Boskujum 6arocnosoM; fa ce "O6pas" 60pu 3a JyXOBHY B IPKaBOTBOPHY 0GHOBY
CpbOcTBa Ha TeMesbuMa CBeTocaBIba; | Ja 3ato Obpa3s Xohe forary ¥ cHaXKHY, jeIMHCTBEHY U
cioboxHy cpbcky HauMOHANHY JApkaBy y kojoj Cpbu nHelie OHTH CHPOMAIUHM M Mpe3peRd
"rpabanu", Beh yryiequu foMahuHu.

Y Ttexcty mox HasmoM "Ko cMo MH", Y KoMe ce YIpyXKEH¢ 3BaHUYHO
npeacTasiba Ha BeO-cajTy HaBoAM ce: Aa je "Obpa3” NOMMTHIKA OpraHM3alldja, IpaBociaBHa i
caGopHa, a He MapTHjCKa, jep HE BEpYyjy Y INIypajH3aM HHTepeca y CPIICKOM HapoAy, Beh y
HeroBy cabopHOCT, Y jeqMHCTBEH CHCTEM BPEJHOCTH M Y jeIHY 3ajelHHYKY CyAOHHY 3a CBe
Cpbe; ma cy IONMTHYKA OPraHM3allija jep MOJMTHYKH Pa3sMHILbajy ¥ jaBHO MCTYIEjy, jep
cMarpajy M Bepyjy Ha ce JeAMHO 3aje[lHMYKUM, HalMOHAIHUM HANOpOM MOTY TpajHO
npesasuhiv ¢Bu MpobieMy H Helahe KOjU Cy CHAILTH CPICKH HApox, Ja CBOje y30pe BHIE Y
noG0XHUM ¥ 4eCTHTHM Cpbuma ¥ CpOKubaMa, HalllMM TIpeuMa H CaBPEMEHHUIIMMA, KOJH CY
3HaNH 74 je TOJHTHKA CBETa M CTpallHa ciyxba Hapoay W ApXKaBH U IpeMa Ib0] Ce TaKko H
onHocHIH; A2 je "Obpas" OravacTeenn nokper, OrauacTBeHH — 3ar0 mTO ce GopH 3a
cnofony u poOpOOMT CpHCKOr OTadacTBa Kao jCOMHCTBEHOT TEONONHTHYKOT H
IpXKaBOTBOPHOT IIPOCTOPA HAIIET HApoAa, KoMe [IPUIIajajy CBU CPICKH 3aBHYaju of Kyme no
Bapuapa u ox dynasa fo JagpaHckor Mopa; [Ja je MOKpeT — 3aTO IUTO HE Bepyjy Y NAacHBaH
CTaB MpeMa HCKYIIEHHMA Koja Cy NpeA LeJMM CPIICKHM HapoJoM, J1a He Bepyjy OHMMa KOjH
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Oy4HO M HAMETJBHBO TBPJE Ia je "cBe M3rybsbeHo", Aa "HUINT2 BUIIE He MOXE Ja ce ypamu”,
Aa j¢ "HeKaja MOIJIO, ajlH je cafa KacHo", la He MOT'Y jeIMHO OHH KOJH HHKAJa HHCY U KOjH
HHMKaja He 61, Ma II0J, KaKBHM YCJIOBAMA, HUINTA HU MOKYIIANM, Ja j¢ KACHO je 3a OHe KOju
Tparajy 3a H3rOBOpPOM, a HE 3a pelllelseM M YCIIeXOM; fd j¢ IbUXOBa CBeTa AYXKHOCT [a ce
Jpixe 3apeTHuX peud Bnaguke theroma: "Heka Oyae 6opba Henpectana, Heka Oyie o OHTH
ne Moxe!”; 1a ako He OyNeMoO y cTaly [a IOHOBO YMHHUMO OHO INTO HAIIM HElpHjaTebH
cMarpajy HemoryhuM — onaa HelieMo GUTH ZOCTOjHM Hac/IeMHHUIH HAIIHX CBETHX Mpeaaka; ia
oHza nehieMo HM MMAaTH 3amiTa Aa ce 308eMo CpOuma. 3aTuM clesy oGpasokemne 3aITo Je
u3abpan nojam "O6pa3” 3a uMe Yapyxemwa — "OOpa3 je, 3anpaso, Mkona Box#ja y yoBeky —
IITO M jecTe H3BOPHO 3Hauewe peun obpa3 y crapocpbekom jesuky. U xao mro cse HaBeaeHO
YHHH JEAMHCTBEHY IMYHOCT, CBEYKYITHOCT 4oOBeKa, Tako W OTtauacTeHH nokper Ofpa3s
caydecTByje y cBecpbckom Obpa3y, y cpbekom ymuy cripam octaior ¢Beta”. Ha kpajy osor
TeKcTa ce 3akibydyje: "Hanazumo ce Ha mouerky Tpeher MmieHsjyma. TokoM mocHenmRX
[IETHAECTAK TogHHA 30MTO ce BHINe CcyNOOHOCHHX fnorahjaja Hero y 4MTaBHM pPaHHjHM
pa3go0/puMa cpOCKe, all H OMIuTe JbyJcke Hcropuje. M Behuna onora mro ce 30M0 HEje
ouno nobpo. Ila unak, Mu y OBpasy BepyjeMo Ja UCKYllela KOja Cy HaM CTaBJ/beHA y €0
HMCY IPOTHB HAC HETO 3a HAC, J]a IOKaXKeMO CBAKU CBOje IIPaBO JIHIE, JIa OCBET/IAMO CBOj M
ceecpdckn O6pas. JKuBot Hije natTiba Oe3 cMucna, Beli KoMa Koja nprnpeMa 3a BedHocT. Hu
jemua HecebuiHa xpTBa ToMMKHX Cpda KOjU cy HAM IPEeTXOAHIA HHjc OMIa y3anymaHa; JoKa3
33 To cMO ympaso MH, Cpbm oBor 3mor xoGa. 3ato cMo yBepeHH jga he UM Hamopm
OravacTBenor nokpera O6pa3 M CBHX JOpPYTMX YacHHX CpOCKHMX caBpeMEHHMKa OWTH TpajaH
ocnoHal oHEM CpbuMa koju he Tex nohu u uenyHuTH 3aser 1o Kpaja'.

YcTaBHH ¢yl je Takole YTIBpAMoO Aa cy, NpeMa 3BAHUYHO JOCTABJLEHHM
u3BeInTajuMa MHHHCTApCTBAa YHYTPAIUBAX TIOCTIOBA, YIAHOBH OBOT YAPYXKEHA YIECTBOBAIH
Ha 6pojHEM JorabajuMa, o KOjHX ¢y HajaHauajuuju cienehn:

- tana 10. nenem6pa 2007. rogune oxo 30 akTuBHcTa "O6pa3a” OKyImHIO ce Ha
Tpry Penybnuxe xaxo 61 H3pasujM NMPOTECT MOBOJOM OXApKaBama jaBHOT ckyra "Xene y
1pHOM" M JPYTMX HEBIAJWBUX OpraHH3alMja, OBOJAOM obenexxaBama MehyHapojHOr Jaua
JbYICKMX MpaBa noj HasusoMm "CrTom KnepMKanmsauuju'; mnepdopMalc HeBIaIHHHX
opraHH3allija je oMeTaH neBameM necama "Crpem'te ce cpeM'te yetHunn", "Yuua dpaxo” u
Jp. ¥ y3BHKHBameM napona "Hox, xuna Cpebpernna”, "You, you llunrapa”, noponom oBor
porahaja npotuB Mnagena OOpamgormha je mogHeT 3axTeB 3a MOKpeTame IMpeKpluajHoT
NOCTYIIKa 300r W3BpIIEHOr NpeKpliaja 3 wiaHa 15. crag 1. Tauxa 2. 3aKoHa O OKYIJbAbY
rpaljana;

- naHa 17. maja 2008. roaune wiaHoen "OOpasa’, ca HCTaKHYTHM 00enexjuMa,
[IATpOJIHNAME ¢y LeHTpoM Deorpania mosoloM Hajase oipxaBama "ynuuHne kongepennuje”
LGBT rpyrme; npeMa cacnuITeisy OBOT YAPYXKeHa, Koje ce HalasH Ha BeDO-cajTy YApyxema y
Jeny "AxTHBHOCTH-OOpa3 Ha Heny", BUIE AeCeTHHA WIAHOBA OBOI' YAPYKEHA YISCTBOBAIO
je y 13B. "TpojkaMa’ Koje €y naTpojipane LeHTPalNHMM TpPajckHM YIHIaMa y3 mnpeTtelin
cioraH "dgekamo Bac!"; y caoNiTemy Ce Jajke KaXe Aa Cy WIRHOBH YIpyxewa "oBOM
aKIHMjOM HeJIBOCMUCIIEHO TIOKa3all CBMMa KOjH MaIlTajy O OApXKaBamy T3B. "rej-napazme” Ja
jaBHO IpOMOBHCalke M MHpeme 31a HeheMo TonepucarH, Beh ma heMo ra cIpedYMTH CBHM
cpeacteumMa. Otavacteenn noxkper Obpas hie ce u y6ynyhe ¢eum cunama Goputu na beorpan
Oyne cnoboman xpumhancku rpag, a Cpbuja cnobonna M yjenumeHa Apkasa ca boxjum
fnarocoBoM”.

- naHa 8. janyapa 2009. rogune y Beorpany BepHuilH XpHCTOBE NEHTOKOCTHE
upxse Ceere Tpojulle, opraguzoBaHu y Yapyxeme "Xneb HUBOTA", OMETAHH CY Y CBOjoj
aKTHBHOCTH nofiene Ookulinux naxernha Ha Taj HAYMH WITO CY 4IaHOBH Y apyxema "Ob6pas”
3ajeqHO ca HaBujauuMa (yadanckux xknybosa "Lipeena 3peszga”, "[laprusan” u "Pax', nenu u
pOaUTE/bHMA KOjM CY JOBENH eIy Y HaBeJcHY LPKBY ACIMIIM JIETKe ca Iapoyiama "CcToll

123



15

ceKkTama" ca.TEKCTOM KOjH Bpeha penuruosHa oceliamba M yBepema NPHMaJHMKA OBE LPKBE,
TaKO IITO CE€ y TEKCTY OBAa LIPKBa HasWBa "ceKToM" koja je "yBescHa u3 AMepHke", a ga je
xpam "Csetre Tpojune" ymopumrte CIA; unanou VYiapyxkema "OOpa3" y3BHKHBaNH Cy
npetehe napone "Cpbuja Cpbuma, Hamosse ca cektama”, "Hanosse us CpOuje", "V6n, 3akosbH,
Ja cexTa He nocroju”, "Oj, cekTalu Heka Heka, ZyOOKa Bac jaMa teka, IIHUPOKA jelaH MeTap, a
ZyGoka kusometap”, "Ha xoseHa npex Cpbe", "Mapm u3 CpOuje, cexTauike Kpeondje” u ap; y
caonumrewy Ha Bed-cajTy Yapyxema IOBOJOM OBOT Joraljaja HCTAKHYTO je Oa "meBame HHUje
npecTajao OOKJIe rof je Tpajana roxena maxkeruha, kao 3HaK ymo3opema CeKTalllHMa Jia He
IIOKyIIaBajy Aa Bpiue 610 KaKBY BEPCKy (ponaranny Mehy npucyTtHoM peuom"; Ilonmuujexa
cranuna Crapu rpan y beorpany je cTaBuia 3aXTeB 3a NOKPETAE MPEKPUIAJHOr MOCTYIKA
npotue Mnagena O6panosnha, 300r npexkpmaja u3 unana 15, ctas 1. Tauka 2. 3axoma o
OKymsamy rpaljana PC;

- nana 11. jyna 2009. ronune Ha Tpry Penyonuke y Beorpaay onp:xaH je jaBHu
ckyn y opraumsandjin HBO "Xene y upHoM" moBomom obenexaBama 11. jyma, naHa
CTpajama JHLA MYyCIHMMaHcKe BepoucnoBecTH y CpeOpeHHIH, rjae ce Oxymmio oko 30
npuctanuua "O6pasa” u "[loxpera 1389" koju cy y3BukuBamM napone "maure y Kpasuue",
"6exmre, OexuTe”, "oBO je Cpbuja”, "Cpbuja Cpduma”, "Hanosse ca Typuuma" u ap;

- TOKOM KaMraime 3a oxpxasame "[loBopke monoca 2009", ma dacamama
3rpajga ¥ OCTAJIHM [OTOAHHM MECTHMa MCIIMCHBAHM Cy rpaduTH "cMpT nemepuma’, "cTol rej
napaiu” ¥ "dexamo Bac', rie je y motnucy nucano "OOpa3”; nporue Muagena O6pagosuhia
no/miujcku cryxoennuu Onersersa 3a JPM VII, 11V 3a rpan Beorpan, cy 36or mocrojama
OCHOBAHE CYMI€ Ja je& M3BPIIMO KPHBHYHO JICIIO PacHAa W Jpyra JUCKPUMHHAIM]ja M3 YiIaHa
387. cras 4. K3 PC, nonuemn xpusuuny npujary KV-18981/09 IlpeoM oOmmTHHCKOM
TyXUNAWTBY y beorpaay, Koje je MOKPeHyNo XPHBUYHH IIOCTYIIAK MPOTHB HMEHOBAHOT, 360r
OCHOBaHE CYMHb€ J1a je M3BPIIHO HABEAEHO AEJIO Ha Taj HAUMH INTO je Y BpeMeHy ox 11. mo 20.
cenreMbpa 2009. ronuHe, Kao reHepaIHU CeKpeTap M OAIOBOPHO JHUEC YApyxema rpahana
"OravyacTeeHH nokpeT Obpas", y beorpany na BuIIe JOKalHja OpraHU30Bao NMucame rpaduTa
npetehe caxpKuHe M JeMIbekhe IIaKaTa ¥ HaJIEITHUI[A ¢a HAaTIIHCOM "dekaMo Bac", oOpahao ce
CpeJICTBHMMa jaBHOT WH(pOpMHcama, UTH. K Ha Ta] HauMH ce oOpahao jaBHOCTH ca LHMIBEM
ClpeyaBama OnpkaBaiba HajaBibeHe "IloBopke moHoca 2009", koja je Tpebano na ce ompKu
20. cenrrem6pa 2009. roaune;

- on crpane YKII-6 Ogmememe I1Y 3a rpam Beorpan mojgHeTa je KpHBHYHA
npHjaBa NPOTHB TPOJUIE MAJIOJAETHHKA 300r MOCTOjakka OCHOBAaHE CYMEE Jla CY H3BPUIMIH
JCIO M3a3UBAba HAIIMOHANIHE, PACHE MJIH BEPCKE MPXKIE M HETPENeJbUBOCTH; IPH]aBILEHH CY
noueTkoM okTobOpa 2010. romMHe M3 npocropuja Yipyxema "OOpas3” mnpeysenn sehy
KOJIMYHHY IpOlaraHJHOr MaTepHjana ca canpikajeM Koju no3uBa "rpaljane ma ce maHa 10.
oxto6pa 2010. romune ofasosy y mto Beliem 6pojy u ja cnpeue manudecranujy "Tlapazma
nouoca";

- ma”a 10. oktobpa 2010. ronune y opranusamuju "I'ej cTpejT anujance” u
"Keupuja ueHTpa" oApkaH je jaBHM c¢Kyn y nokpery "[lapama mnonoca 2010"; 36or
OpraHM30Bamba HACHIBA IOBOJOM OBOr Jorabaja, MPOTHB nuAepa M aKTHBHUCTA YIpYkKerba
BOAM C¢ KPHBHYHM NOCTYNAK 300r KPHBHYHOT JeNa HaCHIHHYKO IIOHAIIARke Ha CIOPTCKOj
npupendU WM jaBHOM cKymy M3 wiana 344a cras 3. K3 PC; Buumu cyn y Beorpany moHeo je
15. anpuna 2011. rogune npecyny K. 4264/10, kojoM je oBa nHMIA OrIacMo KPHBHM 3a
KPHBHYHO JCJIO uMje H3BPIIEHE MM je CTABJb€HO Ha TEpeT; ¥ TOKY je *albeHH MOCTymaK
IIOBOJIOM HaBelleHe Mpecye.

Takole cy on 3Hauaja nojemnHe wu3jape Mnagena O6papoBuha mare
MITaMIARHM ¥ €JeKTpOHCKHM Menujuma y Penybmumm Cpbmujn, kxoje ce omHoce Ha
AKTHBHOCTH YIIpyXema MOBOAOM IIojeAnHUX jJoralaja 1 MaHH(ecTannja y KojuMa Cy ¥ caMu
4jIAHOBH OBOT YApPYKekha yuecTBoBaIH. Te usjase cy cnenehe:
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- nana 1. centemOpa 2007. ronuHe 'y JHEBHOM JiHcTy "Press”, y WiIaHKY IO
HasuBoM "CHeKTaknyk melepnyka" us3jaBHo je: "AKO XOMOCeKCyannu Hemajy cpama, 6uhie
cnpeueHH kao 2001. rogune" (kaxa je OOIUIO K0 HApYIIaBama jaBHOT peja U MUpa y Behem
obumy, omrtehema objexata M ciayxOeHux Bosuna MVYII-a PC, xama je jeman monuuajarg
3a000HM0 TemKe - TeleCHe MMOBpele, a [eceT JMIa je 3aJlo0uII0 NaKke TEeNeCHe MOBPEAC),
HacTaelbajyh J5a je "mo 3axonompaBmwiny Cperor CaBe 3a I[OJHE H3QNAUEHOCTH H
XOMOCeKcyanu3aM Oula mpeBUeHa CMpPTHA Ka3Ha, jep ce TaJla BOJUIIO PayyHa O AYXOBHOM
3/paBJby Halyje";

- pa"a 7. anpuna 2008. roguHe y OHEBHOM HHCTy "Ano", y WIaHKY IIOX
HazuBoM "/laH rej Miagoctu", MOBOAOM oApkaBama ErpocoHra y beorpany 1 HajaBe qonacka
BenuKor Opoja NpHNagHKKa rej Monynaudje u3 EBporne Ha 0BO TakMudekhe, u3jaBHo je Ja "Kao
HU 2001. roaune, HelieMO MO3BONMUTH IIPOMOLH]Y HAKA3HHX M H30MAYEHHMX BPETHOCTH Ha
ynunama Beorpana, koju je nopen Mockse jequHa eBpoIicka METPOIIONA ¥ KOjoj o cana Huje
ouno rej napane";

- pana 10. anpuna 2008. roouse y aHesHoM nHcTy "T'asera", y WiaHKy 1oy
HasuBoM "XoMo ¢pka", noBoxom mcror poraljaja, usjapuo je ga he crpeunTtn pedmunoBame
JbyIOM I¢j OpHjeHTalldje, ca HalOMEHOM "MHUTAjTe HUXOBE OpPraHH3alMje, OHM Bpio H00po
3Hajy Kako MH TO PajdMO M KaKO MOXKEMO Ja MX CIPeYMMO..."; Ha OIacKy HOBHHapa ja
O6panoeuh mpakTHYHO MpH3Haje Aa je "O6pas3” yuecTBOBAO Y OpraHu3anuju HaTHHaUIA KOjK
¢y TYKnM JeyAe Ha yinunama beorpaga 2001. rogune y oxeupy "llapape moHoca", oH je
HCTaKao JIa je Ha Taj Jorahaj moHocaH;

- paHa 22. jyna 2009. roauHe y nHeBHoM ymucty "Bop6a" y umanky mox
Ha3uBOoM "JlecHHuapM HajaBUIM H3jla3ak Ha yJHLY", IOBOJOM Hajape oApkaBama "Ilapane
noroca", Obpanosuh je n3jaBuo aa he "OOpas” 6uTH Ha yIMIlaMa TOT JaHa M rae Tox 0yJe To
MoTpeGHO 3aje/IHO ¢a, KaKo ce Kaxe, "0CTAauM CPIICKMM pOJ0JbyOHMMa YYHHH CBE Jia CIpEYd
Taj cKkyn";

-y ofiroBopy AatoMm HoBHHapy TB "®oxca", kojH je emuToBaH Ha BecTHMa oBe
tenepusuje 14. aBrycra 2009. rogune, IOBOAOM INHTamA HOBHHAPA KO IHIIE YBpPENJBHBE
rpadure no beorpagy norooM HajaB/keHoOT ofpxasama "[lapane nonoca”, Obpanosuh kaxe
Ja 1o uuHe "npaBociaBHH CpOu, CPICKM HALMOHAJIMCTH, po,uomyﬁn, CBH HOpPMaJIHM JbYAH,
CBH OHH KOQje JKeNe 3ApaBo npynmao 3IpaBy ITOPOJULY U KOjH He JKeJle IIKperhe 371a Y Halloj
3eMIBH";

- JaHa 1. cenTeM6pa 2009. rognee y gHeBHOM Jmety "Kypup", y wiaHky mox
HasueoM "Tlamuka", moBomoM ucTtor morahaja, usmelly octanor, je msjasno: "Hama mnopyka
nejepHUMa je jacHa: yekamo Bac';

- gana 18. cerrremObpa 2009. roguHe y emucHuju panuja "Crnoboana Eepona',
nosogoM HajaBikeHe "Ilapasme monoca” u3jasmo je: "OOpa3 ce NPOTHBM oApXKaBamy jEIHE
TaKBe HakapaIHe MaHH(ecTaluuje M IOTIYHO je NPHPOAHO Ja CMO CIIPEMHHM Ha CBE BHIOBE
JIeJIoBarba Y TOM IPaBIY H Jia je TO caMo TMOYETAK M HajaBa OHora INTOo HoNas3n";

-y HHTeijyy JatoM HoBuHapy B92 y emucuju "I/IHcaj,uep", NOJ, Ha3MBOM
"He(M()h) npxage -3. meo", mosomoMm mpekunyte "[lapame modoca" m3 2001. rommue
H3jaBibyje: "cMaTpam Aa je Zobpo mWTO ce jeaHa TaKBa HaKa3Ha MaHudecTanuja Huje ompxana
y Beorpany...", "Oopba 3a oa0paHy CpICKOr MMEHa M MMaiba BOAM CE€ M PEUHMMa H ACIIOM,
MOCTOM H MOJIMTBOM, BOIH CE M KPCTOM, BOJH C€ W IUIYTOM M IEepoM, &JIH OHNA - aKO HeMa
JpYTOr M31a3a — OHA ¢€ BOIH H MavueM";

- ¥ uHTepBjyy objaBmeHoM 8. jyma 2011. rogune y AHEBHHM HOBHHaMa
"[TpaBaa”, NOBOJOM NMTAlkAa HOBMHApa LITA MHCIH IoBogoM Hajapa LGBT momynauuje o
oapxxasamy "Ilapage noxoca" Ha jecen, O6panosuh m3jaBmyje: "Kao npBo, He paau ce HH O
xakeoj Tlapanu monoca', sehi je To napaga cpama. McxpeHo ce HanaM za he ce Hahu Hexo y
BJIACTH Ko he ce IPW3BaTH MaMeTH M HAKOH CBera IITO ce JCCHNIO OKToOpa mpolure roxMHe
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Helie A03BONATH Ja ce TakBa Opyka ¥ Hecpeha moHOBO norose Beorpany u Cpouju. Mehytum,
YKOJIMKO OHH KOJH HHMKOTA M HHIITA HE MOWITYjY M KOjUMa HHUINTA HUjE CBETO MIAK MCTPajy y
HaMeTamy 3514, 'Obpa3’ csakako Hehie To rmefaTy cKpuTeHHX pyky. bopuliemo ce 3a onbpamy
BEpe, HALMjE U TIOPOMIIE jep Ce He CTHAMMO HAYETa MITO CMO pafuim a0 caga”.

v

Ycrasom Penmybmuke Cpbuje yrapheHo je: na je Pemyonuka Cpbuja mpxara
CPIICKOT HAapoZa M CBHX TpahaHa KOjH Yy ’Oj JXMBE, 3aCHOBAHA HA BIAJaBHHM NpaBa o
COIMjalTHO]j NpaBIy, HayeIMMa rpahaHcke IEMOKpaTHje, JbYACKMM M MAmUHCKAM TIPaBHMA H
cnofonaMa M TPUNAJHOCTH E€BPOICKMM MNPHHIMIMMA ¥ BpegHOcTEMa (WwiaH 1.); Za je
BIAJIJaBMHA IIPaBA OCHOBHA NPETIOCTaBKA YCTaBa M Ja [OYHMBA HA HEOTYHUBHM JBYICKUM
[paBuMa, Xao M Ja Ce OcTeapyje CJODOOHHM M HemocpelHUM H300pHMa, YCTAaBHHM
jeMCTBHMa JBYICKAX U MAlbHHCKHX IIPaBa, MIOJENOM BJIACTH, HE3aBHCHOM CYACKOM Biamhy u
NOBHHOBAIbEM BIIACTH YCTaBY M 3aKoHy (unmaH 3.); Ja ce JbyICKa M MamHHCKA IIpaBa
3ajeMYeHa YCTaBOM HENOCPENHO TpPHMERYjy, Ja C¢e YCTaBOM jeMdye, M Kao TaKsa,
HENOCPEAHO NpHMEmYjy JbyJACKa M MamHHCKAa IIpaBa 3ajeMycHa omurenpuxsalieHuM
npaBHiIEMa MeljyHaponHor npasa, NoTBpheHHM Mel)yHapoIHHM YIOBOpHMA M 32KOHHMMa, JIa
Ce 3aKOHOM MOXE IIPOIMCATH HAYMH OCTBAPMBAIBA OBHX IIpaBa Camo ako je TO YCTABOM
U3pHYUTO IpeNBHNEHO HIH aKO jeé TO HEOIXONHO 32 OCTBApE¢ IOjeJHHOr Ipasa 300T
IbEroBE IIPHPOJE, IIPH Y€MY 3aKOH HM Y KOM CIy4ajy HE cMe Ja YTHYe HAa CYNITHHY
3ajeMYEHOT IIpaBa, Kao M Ja ce ofpende O JbYACKHM W MalbHHCKHM NIPaRUMa TyMade Y KOPHCT
yHampeljersa BpEJHOCTH JEMOXpATCKOT JpPYIITBA, carjacHo BaxehuM MehyHapomgHuM
CTaHJApANMA JBYICKHX M MamMHCKUX IIPaBa, Kao U NpakcH MehyHapoaHHX HHCTHTYIH]a Koje
HaJ3upy BHX0BO crpoBoheme (unaH 18.); na jeMcrBa HeOTYhHBHX JBYNCKHX W MAaBHHCKHX
IpaBa y YcTaBy CIIYXe OuYBalby JbYACKOI JOCTOjaHCTBA M OCTBapeky HyHe ciobome u
jeAHAKOCTH CBAaKOl IIOjeNMHIA y IpaBeJHOM, OTBOPEHOM H JEMOKPATCKOM JAPYIUTBY,
3aCHOBAHOM Ha Hadedy BIajaBuHe TpaBa (wiaH 19.); Ia /bylncka W MawmHHCKA IIpaBa
3ajeMyeHa YCTaBOM MOTY 3aKOHOM OHTH OrpaHHYeHa aKo OrpaHHYeHe IOIylrTa YCTaB, Y
CBpXe paiM KOjUX ra YcraB Jomymra, Y oOMMY HEONXOAHOM Ja CE& YCTaBHa CBpXa
OrpaHHvYema 3al0BOJBH Y JIEMOKPATCKOM JPYINTBY M 6e3 3amupama y CYIITHHY 3ajeMYeHOTr
IpaBa M Ja Cy NpH OTpaHWYaBamy JbYACKMX H MambHMHCKHX IIpaBa, CBH JIPXaBHH OpraHH, d
HAPO4YHTO CYIOBH, JAY:KHH [la BOJE pa4dyHa O CYIITHHH IIpaBa KOje ce OrpaHHYaBa, BaXXHOCTH
CBpXE OrpaHMYEHa, NPHPONM ¥ OOHUMY OIpaHHYENsd, ONHOCY OrpaHMYeHa €a CBPXOM
OrpaHHYel:a H O TOME Ja JIM IOCTOjH HAa4uH Ja Ce CBpXa OrpaHMYerha IIOCTUTHE MAHUM
orpanndcibeM mpapa (wian 20. cr. 1. u 3.); na je zabpameHa cBaka IMCKpUMHUHALM]a,
HeTocpefiHa HIHM IOcpesHa, Mo OMI0 KOM OCHOBY, 4 HAPOUMTO IO OCHOBY pace, IOJNA,
HALMOHAJTHE NPHIIAJHOCTH, APYIITBEHOT IIOpEKNa, poljerha, BEPOUCIIOBECTH, MOTUTUYKOT HIIH
JApYTOT YBEpEHa, MMOBHOI CTawa, KYAType, je3HKa, CTApOCTH M ICHXHYKOT MIH (PH3UUKOT
nnpamaauTeta (anaH 21. craB 3.}, ga je 3a0parmbeHO M KaKILHBO CBAKO M3a3HBalme H
NOACTHIAKE pacHe, HAIMOHAJIHE, BEPCKE WM Jpyre HEPABHONPABHOCTH, MPIKILE H
HeTpenesbHBOCTH (vnad 49.); na je MHpPHO OKyIJbame pabaHa ciobomgHno, da ce 300poBH,
JIEMOHCTpallje U Apyra OKyIJbama rpaljaHa Ha OTBOPEHOM NPOCTOPY NPHjaBJbY]y APKaBHOM
Opraby, y CKjiaJy ca 3aKOHOM, Ja ce c1o00[a OKyIJbalba MOXE 3aKOHOM OTPAHMYHMTH CaMo
axo je TO HeONXOJHO paJM 3alUTHTEe jaBHOr 34paBiha, MOpana, NpaBa JAPYTHX MM
oeszbemnocTH Penydnunke Cpouje (wiaH 54. ct. 1, 3. 1 4.); na ce jemun ¢nobona noJIUTHYKOT,
CHHIHKAIHOr U CBAKOT JPYTOT YApY)KHBamka M IIPaBO Jla ce OCTAHE M3BAH CBAKOT YAPYKEHA,
Ja ce yupyXema OCHUBajy 0e3 TpeTXOHOr omodpeiba, y3 YHOMC Y PErucTap KOjH BOIM
Jp’KaBHH OpraH, y ckagy ca 3aKOHOM, Ja cy 3alpameHa TajHa M [apaBojHa YApyXKema, Ja
YcTaBHM ¢yl MOXKe 3a0paHHTH CaMO OHO YAPYXeHe UHje je AeNOBake YCMEPEHO Ha HACHIIHO
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pylleme YCTaBHOI TOPETKA, KpUICHE 3ajeMYeHUX JBYICKHX MM MAmHHCKHX TIpaBa MIJH
W3a3HBam€ pacHe, HAUMOHAHE UM Bepcke mpxie (4iaH 55. ¢r. 1. g0 4.); xa je 3abpameHna
fmIo xakBa AMCKPHMMHAIMjA 300T HPUNANHOCTH HALMOHATHO] MAamHEM (Wian 76. cTaB 2.);
Ja y obnactH obpa3oBama, KyAType u nHbopMucama CpbHja MOXCTHYE AYX TONEpaHuuje H
MchyKynITypHOT Adjaliora W Ipexy3nMa echuKacHe Mepe 3a yHanpeheme ysajamuor
[IOLITOBAKA, pa3yMeBama M capaime Mehy cBHM JbyAHMa KOjH JKHBE Ha E-EHOj TEPHTOPH|H,
Oe3 003upa Ha ILMXOB €THHYKH, KYITYDHH, je3HYKH WK BepCKH upaeHTHTET (wiaH 81.); ma
Penybmuxa Cpbuja ypeljyje n ob6e36eljyje ocTBapuBame M 3amTHTy cj10001a u mpasa rpahaa;
YCTABHOCT M 3aKOHMTOCT; IOCTYNaK TIpeAd CYHOBHMMa H [OPYTHM ApP)KAaBHHM OpraHHMa;
ONr'OBOPHOCT W CaHKIMje 3a NMOBpedy ciobona M npapa rpahjana yrepheHHX YceraBoM H 32
IOBpedy 3aKOHa, APYTHX IPOIHCA H OMINTHX aKaTa; aMHECTHj¢ H IOMHIOBAHA 34 KPHBHYHA
mema (wiaH 97. tayka 2.); na YcraBHM cyZ ojulydyje O 3adpaHM paja HONUTHYUKE CTPaHKe,
CHHAMKAJHE OpraHu3aluje WK yapyxema rpafjana (wian 167. cras 2.).

Ommrom jexnapaudjoM o npaBuMa yopeka ("CnyxGenn muct OHPJ", 6poj
0/48) yrapljeHo je: aa cBako MMa IIPaBO HA CJIODOAY MHPHOT OKYI/bAa M YAPY)KHBABA H 14
ce HHKO He MOXe IIPMMOPATH Oa NpUnaga HekoM yapyxewy (wiad 20.); ga ce y BpHlelwy
CBOJUX IIpaBa H cN00O/A CBAKO MOKE IIOJABPTHYTH CaMO OHHM OIDAaHHYEHHMA Koja cy
npefasuheHa 3aKOHOM MCKJBYHHBO Y LMIBY 00e30eljera moTpeOHOr NpH3HAKA M NOIUTOBAILA
IpaBa ¥ cnoboja Ipyrux, kKao U 3a10B0JbeHba NPaBHIHKMX 3aXTeBa MOpAaJa, jABHOT IIOPETKa H
omuTer 61arocTama y NeMOKPATCKOM IpyImTBY {unad 29. cras 2.).

MelynaponnoM  KOHBEHIMjOM O  YKHAAlmY CBUX oOJMKA  pacHe
mickpumunangje ("Cry:x6enn muer COPJ - Mehynapoasu yrosopu", 6poj 6/67) yrepheno
je: ma npxkaBe wiaHune ocylyjy pacHy AHCKpHMuMHanujy H o0aBe3yjy ce Ja CBUM
oarosapajyhum cpeactBuMa u 6e3 oiarama cIpoBoje IONHTHKY KOja TeXH Jia YKHHE CBaKu
00nMK pacHe JUCKPHUMHWHALIMjE M la IOMaXy pa3yMeBaime H3Meljy CBHX paca, M Y TOM IMIBY
CBaKa Jp>KaBa WiaHMIa Tpeba qa CBUM ojxroBapajyhum cpencTBuMa, yKJbYyUyjyhH, YKOJTHKO TO
OKOITHOCTH 3aXTeBajy, M 3aKOHCKe Mepe, 3a0paHM pacHy JAHCKPHMHHAIH]Y KOjy CIIpOBOIE
JIMNA, TPYNE MK OpTraHM3alHje, Kao M Aa je okoHda (unaH 2. craB 1. Tauxa x)); a IpskaBe
yraHuIe ocyhyjy cBaky upollaraHiy U CBe OpraHusaidje Koje ce PYKOBOAE HIEjaMa MM
TEOpHjaMa 3aCHOBAaHMM Ha CYNEPHOPHOCTH HEKe Pace Wik rpyne JHia ui3BecHe 0Ooje MM
H3BECHOT ETHUYKOT TIOpeKila HIIH KOje KeJe Ja ONpaBjajy HIH NOJpXe CBaKu ODIHK pacHe
MpKIbe HIIH QMCKPHMMHALK]E, OHe ce obaBe3yjy ma Oe3 ojlarama YCBOj€ MO3MTHBHE MEpe
KOje MMajy 3a IIMJb la YKHUHY CBAaKO NOJCTHUARE HA TAKBY JHCKPHMMHHAIHjY, HIH HA CBAKO
Jeno AXCKpUMUHALMIE, M, ¥ TOM IMBY, BoJehu pauyHa O MPHHIHIKAMA HABEJCHHM Y
VHuBep3aHO] JeKapalijd O IIpaBHMa YOBeKa H O IpaBHMa Koja cy M3PHYHUTO HaBelEeHa Y
4JaHy 5. OBe KOHBCHLHjE, OHe ce HapouuTo o0aBe3yjy JAa H3jaBe Ja cy HE3aKOHHTE M Ja
3abpaHe OpraHH3allije M AKTUBHOCTH OpPraHH30BaHE NpOMAraHAe M CBaxy IpPYTY BPCTY
IponaraHIHe aKTHMBHOCTH KOJH NOACTUYY Ha pacHy JMCKPAMUHALMY B KOjH je MOMaxy, Kao
H Ja u3jape Ja je yyemhe y OBMM OpraHM3anujaMa WiIH Y HEHHM aKTHBHOCTHMA 32KOHOM
Ka)XmUBO feno (wiaH 4. ctap 1. §)); oa npema ocHOBHUM 0baBe3aMa HaBeJeHHM Y unaHy 2.
OBE KOHBEHIMje, JAp)KaBe wWiaHuue ce obasesyjy ma 3abpaHe M Ja YKHHY pAacHY
JUCKPHMHHALK]Y Y CBHM HEHHM OOIMIIMMAa M Jia TapaHTyjy NMpaBO CBAKOME Ha jeJHAKOCT
IpeJ] 3aKkoHOM 0e3 pa3nuke Ha pacy, 60jy MM HALMOHAJIHO WJIH eTHUYKO IIOPEKIIO, HApPOUHUTO
y TOTNeAy YKHBama MNpaBa Ha Oe3befHOCT NHIA M 3aITUTY ApXKaBe OJf Hacuba H
3II0CTaBJbaba OWIIO ON CTpaHe BIAJUHUX cliysxcOeHHKa, OMJIO Of] CBAKOr JHMIA Tpyle HId
yeTaHoBe (unaH 5, ctaB 1. Tauka 6)).

Mehynaponuum nakroM o rpaharckum u nonMTHuxkuM npasuMa ("Cry:xbenn
muct COPJ", 6poj 7/71) yrBpheHo je ma cBako JIHIE HMa IPaBo Ja ce cIoBoAHO YOPYKH ca
JIpYTHM JIALHMA, YKJBY4Qyjyi¥ M NpaBo Ha OCHUBAKE CHHAUKATA U YUNIAmEHe ¥ MCTEe paiu
3aIUTHTE CBOjHX MHTEpECa M Ja BPILEH:E OBOT IIpaBa MOXe OHUTH caMo NpeaMeT OrpaHMyerna
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npeABHhEHHUX 3aKOHOM, a Koja cy moTpefHa Yy JIeMOKPAaTCKOM JApYIITBY Y HHTepecy
HauuoHanHe Oe3benHocTH, jaBHe Oe30efHOCTH, jaBHOr peAa MM Pamd 3alllTHTE jaBHOT
3ApaBJba U MOpajia Wiy Ipaea u cjaobona Apyrux juua (swa 22. cr. 1. u 2.).

EBpoTiCKOM KOHBEHIHjOM 3a 3alUTHTY JBYACKHX TpaBa H OCHOBHHX cio0ozna
("Cayx6enn nuct CLI" - MehyHaponuu yrosopu", 0p. 9/03, 5/05 u 7/05 u "Cnyx6enu
rmacHuk PC - Mehynaponuu yrosopu", 6poj 12/10) yrepheno je Aa cBako MMa NpaBo Ha
znobolly MHpPHOI OKyIUbalka M cI000LY yApyXHMBama ca JpyruMa, ykipydyjyhu mpaso ma
DCHUBA CHHAMKAT Y yullalkbyje ce Yy era pald 3alITHTC CBOjHX MHTEpeca M Ja 3a BpIIehe
OBOr mpaBa ce Helie mocTaB/baTH HUKAKBA OrpaHHYEHa, OCHM OHHMX Koja Cy IpOIMCaHa
38KOHOM W HEOIIXO/IHA Y JIEMOKPaTCKOM JPYINTBY y HHTepecy HalMoHaNHe Oe30eqHOCTH KK
jaBHe 0e30€MHOCTH, pagu CIpevyaBamka Hepella WM KPMMHHANA, 3alUTHTC 3ApaBJba HIIH
Mopajia, MIM paiy 3allTHTe Npasa H cinoboma apyrux (wiad 11.); ma ce HMIUTA Y OBOj
KOHBEHIMjH HEe MOXCE TYMauHTH Taxo Ja NoJpasyMeBa IpaBo OMNO Koje Ap)KaBe, rpyne MM
MTHUA Ja ce YIOYCTe Y HeKY JeJNaTHOCT MJIM H3BpIIE HEeKH YMH KOjH je YCMepeH Ha
IOHMIITaBamke OUJI0 KOT Off HABeNEHUX NpaBa H cnodofa MIH Ha BHXOBO OIpPaHHYaBambe ¥
sehoj Mepu of oHe Koja je npensuljena Konpenuujom (unan 17.).

3akonoM o yapyxewuma ("Cryx6enn raacaux PC", 6p. 51/09 n 99/11-npyru
3aKOHM) TIPONIHCAHO je: Na YAPYXKeHe, Y CMHCIY. OBOI 3aKOHa, jecTe JOOpPOBOJSBHA #
HeBJIaJMHA HeOOOHMTHa opraHu3allija 3acHOBaHA Ha CJOOOMM YApPY:XKHMBAMA BUIIE (QH3MYKHX
M [IPaBHUX JIHIIAa, OCHOBAaHA Pajl OCTBapHBamka H yHanpehema onpeljeHor 3ajeIHHIKOT HIIH
JMIITEr IMJba M MHTEpeca, KOjH HACY 3a0pameHH YCTaBOM HIIM 3aKOHOM, Ja ¢y 3abpameHa
[ajHa M [apaBojHa yapyxkema (uiaH 2. cT. 1. # 4.); la ce yIpyXeme OCHHBA U OpraHusyje
>noDOOHO M Ja je caMOCTallHG y OCTBApHBaky CBOjMX LHJGEBA, A2 UMBCBH M ACIOBAIE
yOpYKemha HE MOy OMTH yCMEpeRM Ha HacHIIHO pYIIEHe YCTaBHOT IIOPETKAa H HapyllaBambe
reputopdjanHe LenokynHocTH Penybnuxe CpOuje, Kplueme 3ajeMUYEHHX JbYACKHX HIIH
MAaIbMHCKAX TIpaBa WNIM H3a3UBake€ H TOACTHLAKRE HEPABHONIPABHOCTH, MpPXHBE H
HETPIEJFHBOCTH 3aCHOBAHE Ha PacHOj, HAIMOHAIHOQ], BEPCKOj MIH APYTo] MPHIATHOCTH HIIH
Jnpenesbemy, Kao U MOy, poAy, (PU3MUKMM, NMCHXHYKUM HIH APYTHM KapaKTepHCTHKaMa H
>mocobHocTHMa (wiaH 3. cr. 1. W 2.); Ja yApyXewme OCTBapyje aKTHBHOCTHM Y CKIamy ca
3aKOHOM, CTATYTOM M APYTMM ONIITHM aKTHMA, Ka0 M NPABHIMMA CaBe3a Uuju je unaH (4iaH
3.); ha ce YIOpYXKEHe OCHHBa YCBajalhéM OCHHBAUKOr aKTa W CTaTyra M H3bopoM nHIa
>pnamfieHOr 3a 3acTyllalke, Ha OCHMBAYKO] CKYIUITHHH yjapyxema (unadH 11. ctas 1.); ma
Perucrap yapyxema (y ga/beM TeKkcTy: Perucrap) Boay AreHnuja 3a npuBpefne perucrpe (y
najkeM TEeKCTY: AreHlMja), Kao MOBEpeHH nocao (unad 26. ctaB 1.); ja yapyxeme Moxe Ja
BPIIM OHE aKTHBHOCTH KOjHMa CE€ OCTBAapyjy IHJBEBH YTBphHEHH HBEerOBHM cTaTyToM (4nan 37.
>TaB 1.); ma o 3a0paHu pama yIpy:xema u3 unaHa 2, cTaB 4. OBOT 3aKOHA, K40 U YAPYXKeHha
IHjU CY NMUJBEBY WIIH JENOBAE CYNPOTHH ofipendu wiaHa 3. cTaB 2. OBOI 3aKOHa OANydyje
YCTaBHH Cyn, Oa ¢e ONyKa O 3a0paHu paja YIOpYKeHha MOXE 3aCHHMBATH Ha palbaMa
‘WIaHOBA YAPY)XKEHa aKko IOCTOJH Be3a H3Mely THX pailm¥ M JIeJoBama YAPYKEHha HiIH
BETOBUX L[MJBEBA, AKO CE Pajibe 3acCHUBAjY Ha OPraHW30BaHO] BOJBM WIAHOBA M aKO CE NpeMa
JKOJIHOCTMMA CIIydaja MOXKE CMATpPaTH Ja je YAPYXKEHe TONepHCANo Pajihe CBOjHX WIAHOBA,
1a ce cUMOOJIM BH3YENHOT MAEHTHUTETA W JpYyre O3HaKe YIpyxema KOMe je 3a0pameH pan
‘3acTaBe, napojie, yHHbopMe, rpboBH, 3HaYKe M JIp.) HE cMejy jaBHO yroTpebibaBaTH (WIaH
50. ¢t. 1, 2. | 5.); ;ma ce mocTynak 3a 3a0paHy paja yapyxema Hokpehe Ha npeasior Buaze,
PenyGmuukor jaBHOI' TYXUOLA, MUHUCTAPCTBA HAJIEXHOT 34 [IOCJIOBE yIIpase, MHHHCTApCTBa
HAaZNIE;KHOr 3a 00J1acT y KOjoj ce OCTBapyjy LMJBEBH yIpyXema MM Perucrparopa, nia ce
nocTynak 3a 3abpaHy paza yApYyxXema MOKC IIOKPEHYTH M BOJIMTH H Yy OOHOCY Ha YAPYXeka
Koja HeMajy CTATYC IIpaBHOT JIHIA, 1A CE O MOKpeTalby NMOCTYyNKa 3a 3a0paHy paja yApyxeiba
y Peructap ynucyje 3a6enemxa (wiaH 51.); Ja ApyluTBeHe OpranK3anuje, yApyxkema rpaljana
i HHXOBH CaBe3| OCHOBAHM IpeMa 3aKoHy O JPYIITBEHHM OpraHu3alyjaMa H yApyXemuMa
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rpahana ("Cmyxb6enn rmacuuk CPC", Op. 24/82, 39/83, 17/84, 50/84, 45/85 u 12/89 u
"Cnyx6enu rmacauk PC", 6p. 53/93, 67/93 u 48/94), xao ¥ OHH KOjH HMajy CEIHINTE Ha
TepuTopuji Penybmuke Cpbuje, a ynucanu cy y Perucrap npema 3akoHy 0 yApYXKHBamy
rpahaHa y yapyKema, ApYIITBeHe OPraHM3alMje M MOJMTHYKE OpraHH3allHje Koje ce
ocHuBajy 3a TepuTopHjy Comujanmmcruuxe @epeparnsie Penybnuxe Jyrocnasmje
("Cryx6enu nuct COPI", 6poj 42/90 u "Cnyxbenn nuct CPJ", 6p. 24/94, 28/96 u 73/2000),
HACTaBJbajy ca pajioM Xao yApYKema o JaHa HOYeTKa IPUMEHe OBOT 3aKOHA, ¢ THM LITO CY
IyXHU Ja ¥ poKy oA 18 Mecelu of JaHa noverka IpUMeHe OBOI 3aKOHA YCKJIAIE CBOj CTATyT
M IpyTe OMLITE aKTe ca oxpeAdaMa OBOr 3aKoHa (wiaH 78.).

3aKoHOM O OKyibamy rpafjana ("Cnyx6enu rmacuux PC", 6p. 51/92, 53/93,
67/93, 17/99, 33/99 u 48/94, "Cnyx6enn muct CPJ", 6poj 21/01 u "Cnyx6enn rnacuux PC",
6p. 29/01 u 101/05) nponucano je: ga ¢y okymsama rpahana cioboAHa M Ja ce 0CTBapyjy Ha
HAYMH IIPONHCAH OBHM 3aKOHOM (unaH 1.); ma hie HaanmexxHW OpraH mpHUBpeMeHO 3a0paHHUTH
OIIp’KABAIbE jABHOT CKYNa KOjH je ycMepeH Ha HacHIHO Memame YCTaBoM YTBpheHor
[IOPETKa, HApylaBake TCPHTOPHjaliHe IEJOBHTOCTH M He3aBMcHocTH PemyGmuke Cpbuje,
Kpliewe YCTaBoM 3ajeMueHHMX cliobofa M mpaBa YoBeKa M rpahaHHHA, H3a3UBakbe H
NOACTHIAIEE HAIMOHAJIHE, pACHE M BEPCKE HETPIEJLHBOCTH H MpKme (wiaH 9. ctas 1.); ma
HAIJICKHM OpTaH MOKe Jia 3a0paHE OJpKaBamk€ jaBHOr CKYyINa pafy CHpevyaBara OMETamba
jaBHor caobpahiaja, yrpojkaBama 3/1paBiba, jaBHOT MOpana UiH 6e36¢AHOCTH JbyIH H HIMOBHHE
(anan 11. cTaB 1.); 0a aKo y TOKy OZp»XKaBama jaBHOT CKYIa HACTYIE OKOJNHOCTH M3 UlaHa 9.
ctaB 1, oHOCcHO wiana 1. ctas 1. oBor 3akoHa, Ha/UIeKIKM opraH lie yrno3opuTH casupaya aa
NPEKMHE OXPIKaBalbE jaBHOT CKya M II030Be OKYILUbeHe Tpaljane ma ce pasubly pamu
ycnocTaBlbawka pefa (unad 12. crae 1.); ma jaBHH cKyn XojH ce onp:KkaBa 0e3 IpeTXojHe
npHujaBe, HAIVIEKHA opraH he oHeMOryhMTH U peay3eTH Mepe 2a YCIoCTaBJbalbe JaBHOT pesia
n mupa (unax 14.); ga he ce HoBuanoM kazHoM fo 10.000 nuHapa wid Ka3HoM 3aTBopa 10 60
JaHa KasHMTM 3a mpekpmaj - 1) ca3uBay jaBHOr CKyIa KOjU HHUje LPEAy3e0 Mepe 3a
OZpxaBame peja Ha jaBHOM CKYNy, OMHOCHO HHje OPraHM30Ba0 peaapcky ciyxO0y (wiam 5.
cras 1.), 2) JuLE Koje oKyIJba rpahaHe Oe3 nperxonHe npujase (uwiaH 6), 3) ca3suBay jaBHOT
CKYIa KOjH OApKaBa CKYN NPOTHBHO 3a0paHu u3 wiaHa 9. cras 1. ogHocHO unana 11. ctaB 1.
oBor 3axoHa (wian 15. crag 1. Tau. 1) go 3)).

Kpusrunum 3axkoHuMkoM ("CnyxOenn rnacHux PC", Op. 85/05, 88/05-
ncnpaska, 107/05-nenpaska, 72/09 u 111/09) je ka0 KpMBHYHO JI€JI0 H3a3HBAA HANKOHAIHE,
PacHE W BCPCKE MPXKIE H HETPHEJBHBOCTH HHKPUMHUHMCAHO W3a3UBAME WIHM PAacIUpPHUBALE
HallHOHAJTHE, PACHE UM BEPCKE MPIKIbE, HIIM HETPIE/BUBOCTH Mel)y HApOJHMa HIIM €THHYKHM
3ajeAHHIIaMa Koje skuBe y Cpbuju (unan 317. cras 1.), a ka0 KPHBUYHO JEN0 pacHe H Jpyre
JMCKpPHMHMHALMj€ HHKPUMHHMCAHO je IIMpere HWIM Ha JPYrH HayWH YHEEHE jaBHO
JOCTYIHMM TEKCTOBA, CMMKA MM CBAaKO JIpYTO NpCACTaRJbalbe Hieja MM TeopHja Koje
3aropapajy MIH IIOACTPEKABajy MpPXKIY, JTUCKpHMAHALU]Y MM HACHJBE, IIPOTHB OHIIO Kojer
JMLIA UIH Tpyle JHI@, 3aCHOBAHMX Ha pacH, 00jH KOXe, BepCKOj IIPUIAJHOCTH,
HAlMOHAIIHOCTH, ETHHYKOM NOPEKIy MM HEKOM JPYroM JHYHOM cBOjcTBY (unaH 387. cram
4.). Gu3yuky Hanal WM GH3HYKM 0OpaduyH ca YYEeCHHIMMA CIIOPTCKE MpHpeade MiH jaBHOT
CKyTla, Bpllelkhe HacH/ba HIH olTeheme MMOBHHE Behe BPEAHOCTH NIPHIMKOM JONAacka MM
omjlacka ca cHopTcke OpuHpeabe HIA jaBHOr CKylla, YHOIIEHE Y CIIOPTCKH objekaT WM
Oauame Ha CIOPTCKHM TepeH, Mehy rienaone MM yY4eCHHKE jaBHOT CKylla IpeaMera,
NHPOTEXHHUKUX CPENCTAaBA HJIH JPYTMX eKCIITO3UBHUX, 3ala/bMBHX MJIM IIKOAJbHBUX
CYICTaHIIM KOje MOT'y Ja H3a30By TEJICCHE MOBPEAE WIIH Yrpo3e¢ 3/paBJbe YYCCHHUKA CIIOPTCKE
npupende MM jaBHOr CKyMa, HeoplalllieHO ynakeme Ha CHOPTCKM TepeH HIH A€o
rIefalUINTa HaMeeH INPOTHBHMYKMM HaBHjauHMa H M3a3HBAIbC¢ HacK/ba, omTehcme
CHOpPTCKOr 00jCKTa, IberoBe cnpeme, ypehaja u mHcTaaimja, H3a3UBAKkE CBOJHM [TOHAIIAKEM
HJIM [IapoJlaMa Ha CIIOPTCKO] MpHpeadH MM jaBHOM CKYIy, HaIMOHAJIHE, PACHE, BEPCKE MIIH
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Ipyre MpXme WIH HETPIEHHBOCTH 3aCHOBAHE HA HEKOM AMCKPHMHHATOPHOM OCHOBY yClIed
gyera yolje Jio Hacuipa mim duspykor obpauyHa ca YHECHHIMMA, MHKPHMUHHCAHO je kao
KPHBHYHO Jel0 HACHIHMYKO IIOHallalkhe Ha CIOPTCKOj npupende MM _]aBHOM CKYILY
onpendama wiana 344a crtap 1. 3akona. -

3axoHOM © 3abpanu muckpumuHauuje ("CnyxOenu rnacuuk PC", 0poj 22/09)
NPONHCAKO je: a u3pasH "JUCKpHMHHANHN]a" H "IHCKPHMHHATOPCKO IOCTYyIame" 03Ha4aBajy
CBAKO HEOMpPABJAHO NPABJBEHE PA3UKe WIM HejeJIHAKO MOCTYNAmke, OTHOCHO IPONYIITAHEe
(ucxIpyuHBame, OrpaHHYaBame UIIH JaBamke IPBCHCTBA), Y OJHOCY Ha JIHIA MIIH IPYIE Kao H
HAa YIAaHOBE HHUXOBHX IIOpOJMIA, MIM HBHMa OXucKa JMIa, Ha OTBOPEH MM IPUKPUBEH
HA4YMH, a KOjU CC 3aCHUBA Ha pacu, OOjM Koxe, NpeluMa, APXKAB/BAHCTBY, HAIMHOHAJHO]
IPUITaJHOCTH MM €THUYKOM IOpPEKIIy, je3UKy, BEpPCKUM HJIH MONUTHYKKM yOehemuMa, nomy,
POOHOM HMJACHTHTETY, CEKCYaJIHO] OpHJCHTalMjH, MMOBHOM CTamy, polemy, TeHETCKHM
0cOOEHOCTHMA, 3JpaBCTBEHOM CTalhy, HHBANMAUTETY, OpayHOM H IIOPOJHYHOM CTAaTYCY,
ocy)MBaHOCTH, CTAPOCHOM 00y, U3rIIENy, WIAHCTBY y MOTHTHIKHM, CHHIAKATHAM B IPYTHM
opraHy3alnfjaMa 4 APYTMM CTBapHHM, OJHOCHO IIPeTIOCTABJHEHUM JIMYHHM CBOjcTBHMA (Y
JaJbeM TeKcTy: JIM4YHa cBojcTBa) (wiaH 1. craB 1. Tauka 1)); Ia je CBako MyXaH Ja IOINTYje
Hayeso jeHAKOCTH, OJHOCHO 3abpaHy JHcKpUMMHanudje (wiaH 4. cras 2.); aa ¢y obauuu
JIUCKPUMHHAIMjE - HENOCPEAHA M INOCPEAHA IOUCKpPHMUHAIMjA, KAao M IIOBpeda Hadena
jemHaxkux mpaBa H o0aBe3a, NO3UBAaEkEe HAa ONTOBOPHOCT, YAPYKUBAHKE pagd BpILEIHA
JUCKPUMHHALMje, TOBOP MPIKEbe M Y3HEMHpaBamhe M MOHIKaBajyhe mocTyname (WiaH 5.); na
je 3abpameHO yIpyXHWBame€ pald Bpllckha JUCKPEMHUHAIM]E, OIHOCHO MAEJIOBAHmE
OpraHMzalIMja WK I'PyNa Koje je YCMEpeHo Ha Kplllekhe YCTaBoM, NpaBuiINMa MelyHaponHor
IpaBa W 3aKOHOM 3ajaMdeHMX cjiofolla M mpaBa WIH Ha W3a3UBame HAUMOHAIHE, pacHe,
BEpCKe M JpYre MPXKIE, pasnopa WnM HerpmelbMBocTd (unaH 10.); ma je 3abpameHo
U3pakaBame Hieja, MH(GOpPMAalMja M MHILbEHAa KOJHMAa Ce MOACTHYE AUCKPHMMHHALM]jZ,
MPDXXEa HIIH HACHJBE TIPOTHB JIHIA UMK IPyNe NHua 300T BHXOBOT JUYHOT CBOJCTRA, Y jABHUM
roacuiuMa u JPYrHM IyOJMKalijaMa, HA CKYNOBHMA W MECTHMa IOCTYMHHUM JaBHOCTH,
HCIINCUBAkEM H NPUKa3MBamkeM NMOpyxa UMM cumOojia M Ha Apyr HauuH (unmaH 11.); na je
3abpameHo y3HeMHpaBame U IOHMKaBajyhe IOCTyname Koje MMa 3a IUJb WIIH INPEJCTABIbA
NOBpely AOCTOjaHCTBAa JUI@ WMIM IPyNE JHLIA HAa OCHOBY HMXOBOI JIHYHOT CBOjCTBA, a
HApOYHTO aKko ce THMe cTBapa CTpaxX WM HelpHjaTelbCcKO, NMOHMKaBajylie U yBpeIJsHBO
OKpyKeme (unan 12.).

V1

ITonaszehu of ceera HaBeaeHOT, YCTaBHH CYJ j€ KOHCTATORAO:

Cnobosia yapyxupama cliaila Y OCHOBHe rpahjaHcke ciobone M 3ajefiHO ca
IpYrdM TOJHUTHYKMM IpaBUMa YHMHH OCHOBY ()YHKIIMOHMCalkha CaBPEMEHMX JpYIITaBa
3aCHOBAHHX Ha ILIypalu3My WHTEpeca pa’iMUYUTHX IPYIITREHHX Tpyla, a jeMCTBO OBE
cnobojie U H-eHa 3aIITATA [IPEACTaB/bajy TeMESs rpaljaHcKor APYINTBA.

Cnobona yapyxuBamka je rapaHTOBaHA WIaHOM 55. ctaB 1. YcTaBa, KOjuM je
yrepheHa cmofona NONMTHIKOT, CHHAMKAHOT H CBAKOI JPYTOr YIAPYXHBama, alld U MpaBo
TIOjeJMHLA 1a OCTAHE U3BaH CBAKOT YAPY)KEma.

O 3nauajy cioboe OKyIUbamka U YAPYKHBamkha F'OBOPH ¥ YHIHCHHIA Aa Ce OHA
AMPEKTHO ITHTH OpojHuM MehyHapomHuMm uHcTpyMeHTHMA. Ciobony yapyxuBama rpalana
rapaHTyje Buie MelyHapomHuX KOHBEHIIHja Koje, carflacHo wiaHy 16. Ycrasa, 4HHe
cacTaBHM J€0 IpaBHOr noperka Peny6nuke Cpbuje, o KOjUX cy Haj3HaYajHUje YHHBEp3aIHa
Aexiapaija o npaeuMa 4oBeka (unan 20.), MebyHapoaHH makT o rpahaHCKHM H
HOMUTHYKMM npaBuMa (wiad 22.) ¥ EBponcka KoHBeHUHja 3a 3aIITHTY JbYACKUX NpaBa H
ocHOBHHX ciobona (unaH 11.). '
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MebhyTtuM, cinobofga yapykuBama HHje alcoNyTHA M HeOTpaHMYEHa, jep ¥
cny4ajy na ce Ta cnobopa 3moynoTpedipaBa, HENPHXBAT/EHBO IENOBAKBE yAPYKEHba, MyTeM
PasINYMTHX MEXaHu3ama Mopa OHTH clpedeHo, oHeMoryheHo, Ma Yak H 3a0pameHo, U TO
caMO OHIa KaJ Ce TaKBUM JENOBameM NoBpelyjy OCHOBHE BPEAHOCTH, a JAa 3a TO II0CTOje
yOen/pHBH HMIIEPATHBHU Pa3JIo3H KOjH MOT'Y Jia ONIPABaa]y OrPaHHYEkE Te cIIoBoIe.

Hanme, ycTaBHa jeMcTBa HEOTYDHBHX JbYACKHX M MamWHCKHX IIpaBa CIIYKe
OuyBamy JbYACKOT JOCTOjaHCTBA M OCTBapemy MNyHe cioboge M jeJHAKOCTH CBAaKOT
NojeqHHIA, TaKo [a Ip)KaBa HeMa caMo ofame3y Ja INTUTH NOjedMHUA WIM TPYIY Of
IIOCTyNaKa JPKaBHHX OpraHa y Clydajy MOBpeJie HEKOT Of 3ajeMYeHHX JBYACKMX mpasa, Beh
Iia 3aIITHTH OBa IIpaBa M Of MOjeAuHAlld HIIM Ipyna Koje cBOja mpaBa 3J0ynoTpebisaBajy
TaKo BpIUE IIOBPEAE 3ajEMUYCHHX MpaBa JPYrMM IIPHIAgHHIMMA ApYyINTBA. 1O 3HAYM Ja ce
HHjeHa cnoboza WK MpaBo 3ajeM4eHO YCTaBOM He MOXe KOPUCTHTH HA TAKaB HaYMH 14 ce
Clped YXUBaBme THX HCTHX ciofofa MM Tpasa Apyrux cybjexaTa, jep 6H Y TAKBHM
CHTyallMjaMa ITOjeJHHALl (MM TpyTa) 3J0ynoTpeOMIH cBojy YcTaBoM 3ajeMueHy cCioGomy
WIM MpaBO Ha INTETY APYTHX. Y TAaKkBHM CHTyalldjaMa JApiKaBa MOXe JENOBaTH H
[IPEBEHTHBHO YKONIMKO C¢ OLICHM Ja €Y HacTYIIMJIEC OKOJNHOCTH Koje OH olpaBiajie HABEACHO
IOCTYIAkE.

Yianom 20. Ycraa yrBpheHo je na JbyIacka H MamHMHCKA [IpaBa 3ajeMueHa
VYcTaBoM MOTY 3aKOHOM OMTHM OrpaHH4eHa aKo OTPaHMYEIHe JOMYINTa YCTaB, Y CBPXE panm
KOjHX ra YcTaB JOIIyLITa, Yy OOHMY HEOIIXOXHOM JIa C€ YCTaBHA CBPXa OrPaHHYEmhA 3a/I0BOJEH
y JeMOKpaTCKoM ApYWITBY M 0e3 3aiupama y CYIITHHY 3ajeM4eHOr IpaBa, ¢ THM INTO CE
NOCTHTHYTH HHBO JbYACKMX M MAaBbHHCKMX NpaBa He MOXKE CMamHBaTH, NOK CY IIpu
OrpaHNYaBamky JbYJCKHX M MAambHHCKHX IIPaBa, CBH JPIKABHU OPraHy, a HApPOIMTO CYHOBH,
Iy>KHH 112 BOAE pauyHa O CYIUTHHHM IIpaBa Koje ce OrpaHMgaBa, BAXKHOCTH CBpXe OrpaHHYEHA,
IIpUpOIH H 0OMMY OrpaHHYEIHa, OJHOCY OrPaHHYEHha ¢a CBPXOM OTPAHHYEHA H O TOME Ja JIH
IIOCTOjM HAYMH J]a CE CBPXA OTPaKHYCHa IOCTHTHE MAalbUM OrPaHHYEeHeM IpaBd.

OupasnadocT Melama BIACTH Y YKHBaIbe CI000OME yOPY:XMBabha j& OHO LITO
je Hajrexe yrBpauTH. YTBphyjyhH y cBOM unamy 55. pasnmore 36or Kojux Moxe OHTH
3abpameH pajl HEKOM YApYXKElhY, YCTaB MOCTaBJba OCHOBE Y OKBHpPY KOjHX MOXe GHTH
orpaHHyYeHa croboja yApYKHBama, NpH 4YeMy je Kopuinhelme yCTaBHE IONYIITEHOCTH
OrpaHHYEeRa 0Be cNo0o/Ie jacHO OMEEHO Ha4YenuMa O CBPCH OTpaHHYEHha OHMIIO KOT JbYACKOT
WM MalbHHCKOT [Ipara, yTBphennm y unany 20. Ycraga.

3aKOHOM NIPONMCAHE HAAJICKHOCTH MOjeAUHHX [JpPXAaBHHX oOpraHa ¥
npeaysuMame afcKBaTHMX Mepa 3aCHOBAaHHX Ha oBnamhemHMa cBakor 0Jf HANIEKHHX
IpKaBHHX OpraHa, ¥ TO KOHTHHYHPAHO U KOOpAMKHUpaHO, Tpeba u Mopa aa 6yae ycMepeHo Ha
eMMHHACAkE APYIUTBEHO HENpPHXBAT/AHBOI IOHALAla IOjefMHallda U rpyna KojuMa ce
yrpoykapajy npasa H cnoboje Apyrux, and 0e3 Ioce3ama 3a OrpaHHYeEmEM clobone
yApyKuBamwa Kpo3 3a0paHy pajja KOHKPETHOT YIPYXelha CBe [0 TPEHYTKA JOK YApPYXKembe Kao
TAKBO HE IIOCTAHE peajiHa OIAacHOCT 3a clnobOTHO H AeMOKpaTcKo ypeheme 3eMIbe HIIH npasa
nojeaMHana, ¢ THM IITO j€ YBEK HEOIXOXHO Pa3sMOTPHTH H Ja JIH Mambe pajuKaIHE Mepe y
oapehenoj cuTyauuju Mory Ja 6yay uckopuirhene aa 6u ce Ta onacHocT uzberna. Cee Takpe
Mepe obaBe3HO Mopajy Aa OyIy 3aCHOBaHE HA NOBOJBHHMM JOKa3uMa Ia YAPYKEHE Koje je ¥
MUTamkY, a He caMO HEeroBH TNOjeIMHATHH YWIAHOBH TEXe HEA03BOJLeHUM LIMJEEBHMA, Ka0 H J1a
Cy CIpPeMHH Ja IpUMeHe HeYCTaBHA CPEJCTBA 3a IHXQBO OCTBApemse.

Kako cmobona yapyxuBama HH]C alCONYTHO NPaBO, TO j¢ H unanoM 11, cras
2. EBponcke KOHBEHIHje 3a 3aIITHTY JBYACKHX TpaBa M OCHOBHHX clo0ona yTBpheHo mop
KOjUM YCIOBHMA je AONYIUTEHO OrPaHMYHTH OBO mpaBo. CarjlaCHO HAaBEASHO] O/peldH oBe
KOHBEHIIHj€e, OrpaHHuer-e IIpaBa Ha ¢JI0001y ypyxKHuBamka Ouhe JONYIITEHO caMoO YKOIHKO j&
TIPOITUCAHO 32KOHOM, HMa JIETHTHMAH IIWJb U HYXKHO je Y A€MOKPaTCKOM ApywuTBy. CBa TpH
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YCJIOBA MOpajy OMTH KyMYJIaTHBHO UCIYH:€Ha, jep 61 Y NPOTHBHOM M0N0 A0 MOBPEJIE YIaHa
11. EBporncke KOHBEHIH]E.

IIpema ompendwm umama 167. ctap 3. YcraBa, YcraBHH CyX je HamlexaH Hda
o4ny4yje o 3abpaHH paza MOJUTHUKE CTPaHKe, CHHIHKAJIHE OPTraHM3allije WM YAPYXema
rpahana, Tako mTo He yTBpAMTH Aa JH MOCTOje HeKH of YcTaBoM yTBpheHMx pasiora 3a
3abpaHy pafia OBOI' YADPYXEHa, U aKo IIOCTOje, KOjU ¢y TO pasnosu 300T Kojux GH yapy:xKeme
Tpebayo 3a0panuTH. Y KOHKpETHOM cly4ajy YcTaBHH cyd Ou Tpebaio Za yTBpAH Oa IH je
IenoBame Yapyxema rpahana "OtauacTBenn mokpeT O0pa3” yeMepeHO HA HACHIIHO PYHICE:E
YCTaBHOT NOPETKA, KpIIEme 3ajeMUeHHX JbYACKUX WIH MAmbHHCKHX [IpaBa MM H3a3MBame
pacHe, HAIIMOHAIHE WIIH BEpCKe MPXKIbE,

3aKOHOM O yApy)KelhHMa cy, Ha TeMeJby HaBeleHUX ofpenaba Ycrasa Koje ce
onHoce Ha crnodomy yZOpyxHBama, ypelieHa IMTama OCHHBAHa, NPABHOT IOJIOXKAja
yApYXKemwa, ynuca ¥ Opucama M3 permcTpa, WIAHCTBA M OpraHa yApyXema, CTATYCHHX
[IpOMEHA H MPECTaHKa YApYKewa, Kao U Jpyra IMHTamba Koja cy OX 3Hauaja 3a paj yApyKemba.
OnpenboM wiana 3. cTaB 2. 0BOT 3aKOHA NPOIMCAHO je 3 WHJBEBH M ASNOBAILE VAPYKEHa He
Mory OHTH YyCMEpPEHH Ha HACHIIHO PYIISHE YCTABHOI MOPETKA M HAPYILABAKE TEPUTOPHjAIIHE
uenokynHocTH Permybnuke CpOuje, kpimeme 3ajeMYeHMX JbYICKHX HJIH MambHHCKHX IIpaBa
HIIM M3a3HBAKE H NOJCTHLAKE HEPABHONPABHOCTH, MPXKILE M HETPIIEJFUBOCTH 3aCHOBaHE Ha
pacHoj, HaIlMOHANHOj, BEPCKOj WIIM IPYroj NPHIaJHOCTH MM ONpPEAC/belbY, KA0o H IOy,
poAy, GH3MUKAM, IICHXHYKHM HIH APYTHM KapaKTepHCTHKaMa M crnocobHoctuMa. L[uibeBu
yIpyxema cy onpeheHH CTaTyToM yApyxema, JOK AelOBalbe YAPYXKea NpelCTaBba ¥
CTBapH CKYIl CBHX aKTHBHOCTH M paJibH WIAHORA YAPYKEHA PAJM MOCTH3AMkA IMJEBa 3apajl
KOjHX je TO yApyXeme ocHoBaHo. [Tonmasehn ox HaBemeror, oapeabama unana 50. 3axkona o
ylpyxemruMa je ypeheHa 3abpaHa paja ynpyxkema, Xao jeflaH OJl HayMHA IPEeCTAHKA
IIOCTOjamka YAPYXKEHwa, I1a je TAKO CTABOM 2. 0BOT WiaHAa 34KOHA IPOIMCAHO Ja Ce OIIyKa O
3abpaHH yApyXeiba MOXe 3aCHHBATH Ha pajibaMa WIAHOBA YAPYKEHa ako IOCTOJH Be3a
H3MeBy THX paaibi M JeNoBama yApYXKeHha HIH BeroBuX IHJbeBa, aKo ce palibe 3aCHHUBAjy
HA OPTaHN30BAHOj BOJBH WIAHOBA ¥ AKO CE NTPeMa OKOJHOCTHMA Cllydaja MOXKe CMaTpaTH Ja je
YAPYKEHe TONEPHCANO palihe CBOjUX WiaHoBa. M3 oBe onpende 3akoHa IIpoM3asy Aa Cy TpH
eeMeHTa OUTHA NPUITHKOM OLEHE Ja JIH je€ HEKO YApYXehe Ael0oBalio ¥ CKIany ca YCeTaBoM
¥ 33aKOHOM WJIM He, a TO Cy: 1) pamme Koje 4NaHOBM YAPYXeHa Npeay3uMajy y HMe
yIpPY)Kelha H Ha Taj HaUMH HCIIOJbABAjy UMIbEBE YIPYXewma H oapelyjy mpaBie meroBor
AenoBamka; 2) OpraHu30BaHa BOJbA WIAHOBA YAPYKEmha KOjOM Cy MOTHUBHCAHE Pajiibe YIIAHOBA
yApyXKemwa H 3) mocebaH 00MMK HeUHIbEHha Y CMHCIY TONEPHCalba paiibH YIaHOBA YAPYKeHa
3a KOjé Cy 3H&JIM HJIM Cy MOIJIH 3HATH Ja NpeACTaBlbajy HEKM OJ BHI0Ba 3a0pamcHOr
[IOHAINAmka MojeIHHALA O KOjUX je MOTpeOHO Aa ce KOJNCKTHBHTET Orpau.

3akOoHOM © 3abpaHH JAUCKpUMHHANMje JHUCKPHMHHATOPCKO IIOCTYNAmE je
Ae(hMHECAHO Kao CBaKO HEONPaBJaHO INpaBJhEHE PA3IMKE HIM HEjEIHAKO IOCTYIAme,
OJJHOCHO NPONYIITake (HCKIbYYUBAlhe, OrpAHNYaBamke MM JaBame NPBEHCTRA), Y OAHOCY Ha
JMUA WK TPYIIe, Ka0 U Ha WIAHOBE BUXOBUX MMOPOAUIA, MK BbHMa GIIHCKa JIMIa, HA OTBOPEH
WM NPUKPKBEH HAYHH, a KOJH ce 3acHUBA Ha pacH, Doju Kxoxe, mperuMa, ApXaBJbaHCTBY,
HAl[HOHANHOj NpPHNATHOCTH WJM E€THMYKOM IIOpEKIY, je3HKY, BEPCKHM WM IIONMTHYKHM
ybehemuma, nony, poAHOM HIEHTHTETY, CEKCYAJHO] OpHjEHTALMjM, HUMOBHOM CTamy,
pohermy, reHeTCKMM OcODEHOCTHMA, 3APABCTBEHOM CTawmy, HHBaIMAUTETY, OpauHOM ¢
HOpPOAUYHOM CTaTyCy, ocyhUBaHOCTH, CTAPOCHOM A06Y, H3INeAy, WIAHCTBY Y IOJIHTHYKHM,
CHHIMKAJTHUM H APYTHM OpraHH3allMjamMa M JAPYTHM CTBAapHHUM, OZHOCHO NPETHOCTaBJbCHUM
AUYHUM cBOjcTBHMA. OBUM 3aKOHOM cy ofipejeHH pasIHYUuTH OONHIM AUCKpPUMHHALIH]E, IIa j&
Tako ogpeadama wi. 11. 1 12. oBor 3akoHa kao mocefaH BHI AMCKPUMHHAIMje NpeABHbheH
TOBOP MpPXIe M y3HeMHpaBaie U MoHmwkasajyhe nocryname. Oapendom wiana 11. 3akona
NPONHCaHo je aa je 3abpameHO M3pamaBame Hicja, HHpOpMalHja H MHLBEHA KOjUMa ce
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HofcTHYe JUCKPUMMHALWja, MPXHA WIH HacWbe NPOTHB JIHMNA WNH Tpyne muia 36or
BMXOBOT JINYHOT CBOjCTBA, Y jABHUM IIACHIIMMA M JPYIHM OyONHKaIMjaMa, Ha CKyIOBUMA M
MECTHMA AOCTYITHHM jaBHOCTH, HCIIMCHBAkheM H MPHKA3MBalbeM HOpyka WM chmGona H Ha
ApYrH HayMH, JOK je wriaHoM 12. oBor 3axoHa npensubjeHa sabpana y3HeMHpaBama H
IoHmKkaBajyhier MOCTymama KOjé HMa 3a IIMJb MM IPeJCTaB/ba NOBPELy JOCTOjaHCTBA JIHIA
MM TPYIIE JIMLA HAa OCHOBY HBMXOBOT JHYHOT CBOjCTBA, & HAPOTHTO aKo Ce THME CTBapa CTPax
WJIH HEIpHjaTe/bcKo, MOHIMKaBajylie 1 yBPEMJBMBO OKpYXewe. [ 0BOp Mpxibe MpeacTaBiba
HHJUPEKTHY TUCKPHMMHALM]Y, jep ¢ HBHMe BPIIH jaBHO MOJICTHIALE Ha JUCKPUMHHAIH]Y,
KOjOM ce HapylllaBa HajIpe NMCHXHYKH HHTETPUTET AUCKPUMHHHCAHHUX JIHLA 300r MU3a3UBamba
cTpaxa, a Moxe noli u no nospeje (U3HYKOr MHTETPUTETA, YKONHKO OBa NMIEA Gymy
(u3muky HananHyTa, CAHYHO je M KO Y3HEMHpABaka M NOHMKaBajyhier mocTynama, jep ce u
¥ OBOM ClIy4ajy HEKO JIMILE He JHIIaBa ofpeleHor mpasa JUpeXTHO Beh ce OBMM pajmama
HapyInaBa ICHXHYKH MHTETPUTET JIALA WM Tpyle JHUA 300r H3a3MBaba CTpaxa M CTBApamba
HeNnpHjaTeIbCKOT, NOHHKABAjyHieT Wil YBPEAJEUBOT OKPYKEDA.

Ycrapra yHKIHMja YCTaBHOr cyaa je a IITHTH JBYIACKA M MalbHHCKA pasa U
c060fe, mTO MOApasyMeBa H HUXOBO HECMETAHO OCTBapUBale, amy Takohe Mopa Aa BoAH
padyHa Ja JIM ce JeJIOBakbeM HEKE OpraHu3alHje WM YApYKewa, OMJI0 HEeHHM aKTHMa MIIH
BEHUM pafi-aMa, yrpoxaeajy ciobofe W nospeljyjy npaBa Apyrux. Y cklmagy ca THM,
TIPHITHKOM JOHOIIERA OMJIYKE O pacIyIlTaby ofpeljeHor yApy:Xeha MOpa C& BOAUTH padyHa

0 TOME Ja JIM je TAKBAa Mepa NpenBuljeHa 3aKOHOM M Jia JIM je yCMepeHa Ka CHpeuaBamy
HepeJa WIH KpHUMHHANA, HIIH pafy 3aMTHTE npasa U cioboda OIPYTHX (Y TOM CMHUCIY BUIETH
npecyny Eeponckor cyaa 3a Jbyacka npasa "Asseociation Nouvelle Des Boulogne Boys npoTus
®panuycke” on 22. Gebpyapa 2011. roguse).

Ionazehu on HaBemeHor, YcTaBHM CYZ je Hajpe KOHCTATOBAC Ja je
Yipyxeme rpahaHa "OtagacTBeHH nokper O6pas" perHcTpPOBaHO Y CKIaay ¢a 3aKOHOM O
yIpyKemHMa M Ja UMA CBOjCTBO [IPABHOT JMIA, W3 Yera ClHefH O3 ce pagu ¢ OOIHKy
YAPYKHBaBa KOJM je Kao nojaM "yapyxkeme” yTBphieH oupendom wiana 55. cras 2. Ycrasa.
CraTyToM OBOT yIpyema rpaljana onpelienn cy ofiact JenoBama U LHJBEBH YIpyXKema,
Tako WTo je unagoM 1. CraTyra mpomncaHo fAa je Yapyskeme HEBIAAHHO M HempoguTHO
yApyJKeme, OCHOBAaHO Ha HeofpeheHO Bpeme, pali oOCTBapuBama LHJBEBA Yy 0ODIACTH
TIPOMOBHCAMhA TPAAMIIHOHAIHUX CPIICKHX M NPAROCIABHUX BPEJHOCTH, AOK Cy y umaHy 2.
CraTyra TaxcaTHBHO HEBEJEHH IMJEEBH YJPYKeHa, M TO: IIPOMOBHCAHE, CBENOYEHE,
HEroBame W ahUpMHCabe TPAMHIHOHATHIX CPICKUX U TIPABOCNABHUX BPETHOCTH, 3aNaramhe
32 00HOBY ayTeHTHYHE CpIICKE JPXKABHOCTH, 3ajlarambe 3a NPHMEHY BPEAHOCTH Koje
Yapyxeme aQupMHIIE Ha Ha9MH HA KojH he To Mohn Aa moMorHe NyxXOBHY, HAITHOHANHY U
KyATYpHy OOHOBY cCpIICKOT Hapofa. Pa3spafa OBaKO YOUIITEHO [IOCTABJLEHHX IMJBEBA
Vipyxema U3BpHICHA je Y IPOTPAMCKMM H JIPYTHM [JOKYMEHTHMa OBOT YADYXEHA —
"OcHoeHa Hauena", "OcHoBHe cMepHune”, "[IporpaM HauuoHanHor BacmHTama", "Ko cmo
mu", "TIpornac npujatessuma” u "CpOckuM HenpujaTe/bHMa", KOJH ¢¢ Hajgase Ha 3BAaHUUHO]
HHTepHEeT Npe3eHTalMjH OBOT YApYKemba, oA HazusoM "Havena" u "O nama'.

YeraBHM cyn KoHcratyje na CraTyToM ONpEAe/beHHM OIINTH  IMBEBU
VYapyxema, IocMaTpaHu caMmy 3a ce0e, He Aajy NmoBoja 3a 3a0paHy pafa OBOT yAPYXema.
MebhyTumM, IpYrUM HaBeJCHUM JOKYMEHTHMA, II0 OLIEHH Y CTaBHOT CYAa, Y APYKEHE HE BPIIH
caMo MPOMOIMjY M ad)HpMHCae CPICKAX M MPAaBOCNABHHX BPENHOCTH, LITO jecTe o0NacT
[ENOBaba OBOr yupyxKewa, Bell OTBOPEHO MCKa3yje CTaB HeTONepaHIHje ¥ HeTPHeJbHBOCTH
npeMa oJipeleHUM MeNnoBHMa APYINTBCHE 3ajeIHHLE €A KOjHMa HE ACIH HCTO MHILBEHE,
MODAJIHE CTABOBE, IIOMJISH HA CBET, HAYMH JXKUBJHEHA HIM HA KOjU JIPYry O00JMHK UCIOJBABAlhA
JbYOCKE INPHPOJE, NMpH HeMy ce TO IocebHO ONHOCH Ha atencrte, npunaguuke LGBT
HoIyJangje, and 4 Ha ogpeljeHe Hapolie y LeiuHd, Y HaBeleHHM IOKYMeHTHMa je Taxolje
H3pasKeHa jacHa HaMepa Tpelly3HMama CBUX Pafi-H HEeOIXOJHHUX paiH OcTBapuBabia I[HJbEBa
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NpOKNaMOBAaHMX OCHOBHHUM Ha4denuMa MW OCHOBHMM CMEpHHIIAMa YIpykema, IITO
Mmop3yMeBa U NpHUMeHy Hachiba. [locebHO je KapakTepHCTH4aH JOKYMEHT NOJ HA3HBOM
"CpOckuM HelpujaTesbuMa'’, KOjUM Cy CTHUTMaTH30BaHE YMTABE IPYIE Koje YIpyXeme
cMarpa HelpHjaTeJbUMa CPICKOT Hapona W KojuMa ce ymyhyjy HajTexxe yBpene M unpetehe
nopyke. M3 naunna obpahiama nojequHuM rpynaMa T3B. HENPHjaTelba CPICKOT HAPOAA, KOjH
Cy Y OBOM TIPOIJIACY O3HAYEHM Kao "IUOHMCTH, Tj. aHTUXPHINHAHCKHM jEBpejCKM pacHCTH,
"ycrame", "MYyCIHMMAHCKH €KCTpeMHUCTH" M "IMNTApPCKH TEPOPHUCTH", NpOU3NA3d Oa je
yBpemJsUBO obpaliahe TaxBo Ja ce He OAHOCH CaMO Ha O3HaueHe rpyne, Beh Ha Hapone y
LeTHHY, KojUMa Te rpyne npunanajy. [loHwxasajyhe noctyname, anu U M3a3UBakhe MPXKHBE
npeMa NOjeMHHM TpynamMa AOJaTHO Ce IojayaBa peunMa YIyheHHM, IpuMepa panw,
"yeramama” aa "ere on uHac Cpba moxpanu cBe OHO IITO HeMaTe, MOYEB Of je3UKA .U
HeTopHje", WM "MYCIMMAaHCKHM eKcTpeMHCTHMA" fa "oyajHMukul Tparajyin 3a HOBHM
HAEHTHTETOM, 4YaK (CTe) M Ha3uB HoBomporiameHe 'Hauuje' (‘bommanu') H Henocrojehier
Jesuka' ('O0caHCKM') YKpamu OJ, OHHX Ofi KOJHX NOTHUETe, MOKYMaBajyiu HeycmenrHo aa
npepazuljeTe jaHUMAPCKH KOMIUIEKC Koju hie Bac MyuuTH foxne rog ce He Bpatute CpbeTry u
[IpaBocnaBpy".

W3 Texcra oBoOr mpornaca Takole Ipousnase W IpeTme ofpeheHUM
OpYIWITBEHHM TIpynaMa, kao mTo cy npunagauuu LGBT nonynanuje, koju ¢y ¢BpCTaHH y
"nmepBep3make’ U Kojuma je 3ampeheHo: "3a sawy m3cmauenocT Hehe 6utH HH Boxje Hu
JbyAcke MHNOCTH. buhete HajeTpoke KaXKmeHH M HCKOpemeHH!", Kao M OMIUTa NpeTHha Ha
Kpajy OBOT' TEKCTa KOjOM ce Mpormac cMarpa "riiacoMm yrnosopema" H y KOME ce M3paxaBa
CIIPEMHOCT Ha ynoTpedy CBHX CpeAcTaBa, YK/bY4yjylil H OHA HacHJIHA, Kaja ce Y 3aBpIIHO]
pedeHHIM OBOT Iporyiaca kaxe: "OtayacTBeHH mokper OOpa3 MoxJa He MOxe (PU3UYKU J1a
YHHIUTH CBO 3JI0 KOjé KHAHIIE Ha cpOcKM HapoJ, and lie JoKIe roJ MocTojH, HENMPECTAHO H
HeyhyTHO He Wera yka3suBaTH H [pPOTHB mera ce OeckoMmpoMHcHO OopuTH. Jom jemHoM
yIo30paBaMo cBe cpOCKe HeNpHjaTe/be H [TO3MBaMO MX: [TOKAjTe ce 3a CBoja 3JI0Jeiia, HHAYe
3a Bac Hehe 6uTH HU Boxje HE Jpyacke muutocTu!"

IToposoM roeopa Mpikme y IpakcH EBponckor cyaa sa JeydcKa mpasa y
npeamety "Feret nmporuns benruje” 3ayser je cTaB ;a NOXCTHLAKE HA TOBOP MpXKIbE He
3aXTeBa H TO3MB Ha oApelieHM YWMH HACHJbA, Tj. He MOpa Ja ce JecH IIOCJemuIla Koja ce
rOBOPOM MP:KIE O4YEKyje, Bell ce rOBOpOM MPiKIbC cMaTpa Hamaj Ha oApehexy rpymy imua
H3HOIIICKHEM YBpeAa, KJIeBeTa M TOACMeXa Ha HBUXOB pauyH (Tpecyda ox 16. jyma 2009.
ropuHe, § 73.). ¥ npyroM npeamety, " Vejdeland u octanu npotus I1IBencke”, EBponcku cya
3a JBY[ACKA IIpaBa je 3ay3e0 CTaB Ja JIeMH Yy KojUMa Cy caipkaHe wH3jape Ja je
XOMOCEKCYaHOCT 'ZIeBHjaHTHa CeKcyalHa CKIOHOCT' Koja uma "MopanmHo pa3zapajyhe
NocNeAulle IO CYITHHY ApyIITBA", Na je jelaH Of OCHOBHHX pasnora 3a mmpewe HIV-a u
cHIE, M Ja "XOMOCEKCYalHH JIOOH" omajnoBaxaBa O30MIBHOCT NEAO(DHIHjE, IpEACTaBIba
"030MJ/pHE TBpPAKRE KOje canapXe TpefpacyAe, HaKo Te U3jaBe HHCY HEeNocpeAHO
HOPEIOPYHUBANG IOjEAHMHIMMA A NOCTYIA]Y JUCKPHMHUHATOPHO", H Aa je "nucKpuMuHaluja
3aCHOBAaHa Ha CEKCYallHO] OpHjeHTalHjH HCTO TONHKO 020MJbHA KOJHKO H AMCKPHMHHAIHja
3aCHOBaHa Ha pacH, nmopekny wim 6oju" (mpecyna ox 9. ¢pedpyapa 2012. roaune, § 54 u 55).

CraBoBUMa KOjH CY M3paXeHH Y HaBeIeHHM JOKYMEHTHMA YApyXemba BPIIK
ce JHCKpHMMHANHMja FTOBOPOM MPKEE, KaKO IpeMa IPHIIaAHALEMA CPICKOT HapoAa KojH He
MmoceAyjy KapaKTEpUCTHKE KOje Cy HEONXoAHe Ja OM c¢ HEeKo, 10 MUINIBCHY NpHIaMHHKA
OBOT' yIpyxema, cMaTpao "pobpuMm CpbuHoM", Tako M IpeMa NpHOamgHUIUMa oxpeheHux
OpyIWTBeHHX Tpyna 300T CBOjCTaBa Koje ¢y NPHNAIHMIH YApYXelha O3HaUMNIM Kao 3710
IpOTHB Kora ce Tpeba OopHTH, H3asHBameM ocehama cTpaxa M HECHTYPHOCTH 3a CBE OBC
rpyne. C 003upoM Ha TO Ja ce IeMOKpaTHja XpaHu cobonomM m3paxkasamwa (EBponckn cyn 3a
JbYJCKA TIpaBa Y IpeaMeTy "YjeaumbeHa KOMYHHCTHYKA [TAPTHja U JpYTH NpoTuB Typeke”, on
30. janyapa 1998. roquse, § 57.), Huje cIOpHO fAa YIpyXeme MOXKe 3aCTYNIATH CBOj€ CTABOBE
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M 3ajaraTH ce 3a CBOje IMJbeBe KOju ¢y yTBphenu CtatyToM YpykKema, a OJHOCE ce Ha
NPOMOBHCAKE U adpMucame TPAAHIIMOHATHHX CPICKUX U IIPaBOCIaBHUX BpeaHocTH. To ce,
MeljyTHM, He MOXe YUHHUTH Ha IUTETY APYTHX, Tj. Ha HA4HH Aa ce U3HOCE YBPEIe H IIPETIhE Ha
pauyH CBMX OHHX IDYIITBEHHX IPYIa Koje HeMajy HCTe NOTNele H He Jiefie HcTa YBEpemba 3a
Koje ce Yapyxeme 3anaxe, jep ce Ha T4j HaYuH BPIIM 3J0ynoTpeba paBa Ha YAPYXKUBAKE H -
KpIte YCcTaBoM 3ajeMveHa npaBa APYTHX ITHIA H MOACTHYE HAllMOHATHA H BEPCKA MPXKiba.

Pagme wnaHoBa Yapyxkema, KojHMa ce NOTBplyje Da cy CTAaBOBH H3HETH Y
HABEJEHNM NOKYMEHTHMa YIpyKelkha ayTeHTHYHM W 3BAHUYHM CTABOBH YIpyxema H 1a
IpeNCTaBibajy LUbeBe KOjUMa YIPYKeme TEKH H KOjUMa ¢ U3paKasa OpraHH30BaHa BOJba
YJIAHOBA YApYXeHa, jecy: CBH HaBeleHH NOKYMEHTH ceé Hajla3e Ha 3BAHHYHO] HHTCPHET
Npe3eHTanuju YApYyXema KojoM ce YpyKeme IMpejcTaBlba jaBHOCTH; WIAHOBH YIpyXKemha
ce HMKafla HUCY OTPajMiIM HH OJ] JeAHOT CTaBa KOjH je y THM JOKYMEHTHMa H3HET M CMarTpajy
HX B JJAHAC CBOjUM HajBa)KHHjHM aKTHMA Ha KOjHMa je yTeMeJbeHO YApyXeme, IITO je CBOjHM
peuMMa TOTBPAMO W MpeJICTRBHUK OBOr YApPYXeHha Ha jaBHO] paclpaBH OApIKAHO] Ipex
YcTaBHHOM CYZIOM; JDOKYMEHTH HHCY CAJp)KHHCKH MEHAHH OJ TPEHYTKA HACTaHKA, OCHM
Craryra xoju je Hoemupan 2010. rogmHe 3a moTpede ycknahuBama perucTpanyje Kox
HajsexHor oprana. IIpu Tome, YCTaBHE CyA cMaTpa Ja HHje O 3Ha4ddja u3jasa [IPe)CTaBHUKA
Viopyxema Ha je y carnefaBamy caip)KHHE OBHX NOKyMeHaTa NOTpeOHO HMaTH Y BHIY
YHILCHHILY JIa ¢y OHM mucaHd 90-THX TOJAMHA MPONUIOr Beka W 3aBpuieHu 1999. romuHe y
ppemMe HATO Gombapnorama CpOuje, Kao H Jia CY OBHU HOKYMCHTH 3a/[pkaHH Ha Beb-cajTy
300r nujeTeTa NpeMa NMPEeMHHYJIOM OCHHBady YApy:Kema, KOjH je mHXOB ayrop. Hamwme,
YIAHOBH YIpyikeka Cy MMaliM BHIUE Of NEeCeT roj[MHA Ha paclonaramy Ja ce ofipelie npeMa
MOjeIMEUM JIHUCKPUMUHATODHHM CTABOBUMA KOJHU CY H3HETH Y OBUM JOKYMCHTHMA.
Ynmenuia A2 To HACY YYHHHIM caMoO IOTBpHyje CTaB Ja 4NaHOBH YIpYXKeha CBECHO CTOje
M3a CBUX CTaBOBA KOjU CY Y IbMMa HaBeleHH. YCTaBHM CYZ je IoceOHO BOAMO payyHa O
yumbeHALH Ja ce [Ipornac Hamaszu Ha 3BaHUYHOM CajTy YIpYyXemwa, /1a ce YApyXeme U Jalbe
Io3uBa Ha cBoj IIporyac 1 Ja u3a mwera CTOjH, Kao U Ja ce 3aCTYIHHK YJIpY:Kekha HHjeIHOT
TPeHyTKa HHje oJpeKao HaeeneHor [Ipormaca, Beh je caMo NMOKYIIAao Aa CBOJHM TyMAadeHEM
penaTHBH3Yje McKase caJpXKaHe Y OBOM IIporjacy.

Ilopen Tora, 6pojHe M3jaBe M MHTEPB]YH KOje je npencenHuk I'maBHor onbopa
Y,upyncema kxao Juue oBnamiieHO 3a 3acTylamke OBOT YApYXema, Ja0 INTaMOaHHM H
CIEKTPOHCKMM MeNHjHMa, MOTBPHYjy CTaBOBe M3HEeTe Yy OBHM JOKYMEHTHMa YApyXKema, a
HAPOUHTO OHE KOje ce OOHOCE Ha HETPIC/bHBOCT M HeToNeparuujy npemMa LGBT nonynaruju,
YHUMC C€ BPILUH JHCKPYMHHAIMja YUTaBe OBe Ipyle 300r HBUXOBE ceKcyallHE OpHjeHTAIH]e.
3ajeqHUUKO CBHM OBHM H3jaBaMa je I'OBOP MPXKEE ¥y KOME ¢e u3Hoce OpojHe yBpese Ha pauyH
HaBeJeHe Ipylle, 3alaXkKe 33 CIPEYABAKC OCTBAPHBAKA IHUXOBOT NPABa HAa OKYIUbBAmE H
H3PAKABAE CTABOBA 33 KOje ce 3allaxy M M3Hoce AUPEKTHE H UHAHPEKTHE NpETIbe, KojuMa
ce m3asuBa ocehaj cTpaxa M CTBapa HENPH]aTEJECKO OKPYKESHE 3a IpUITa/IHUKE OBe Irpyne. 3a
VYCTaBHH CyX je Ol BaXHOCTH M HHEHHIA Ja YApyXKeme, OJHOCHO IErOBO WIAHCTBO,
HHKaJa HHUje [JEMaHTOBAJ0 MCTHHUTOCT HABOAA M3HCTHX Yy MeEAWjHMa, duMe je
HE/IBOCMMCJIEHO H3paXKeHa OpraHM30BaHA BOJbAa WIAHOBAa YJpykekha Y 3acTynamy H
cripoBoljelby CTaBOBA KOje je€ 3acTYNHHK OBOT YAPYXKEeHA M3HOCMO Y JaBHOCTH. Tako y
H3jaBaMa M WHTepPBjyMMa 3acTYNHHK YApyKema, u3Meljy ocramor, U3HOCH NpeTmy: "AKo
XOMOCEKCYaJIllu HeMajy cpama, Ouhe cipeuern kao 2001. roaune" (qHepHe HOBHHE "Press”, 1.
cenrtemOap 2007. roguue), MTO 3HAYM HAa HCTH HAYHH KaKO je CIPEYEHO OJPKABIEE CKYyNa
LGBT nomynanuje 2001. roaxHe, kaja je JOMUIO 10 HapyllaBama jaBHOT pefa M MHpa ¥
Beliem obOumy, omrehiema objekata u ciayxOenor poszwna MVYIl-a PC, xama je jeman
nonMi@jan 3amo0HO TelllKke TENeCHe MOBpene, a JeceT JMIa je 3a1o0Hno Nake TelecHe
NoBpefie, Teé Y MCTOM HMHTEPBjYY M3HOCH jna je "no 3akoHomnpamny Ceeror Case 3a IONHE
H30MAYCHOCTH H XOMOCEKCyain3aMm Omia mpeJBHljeHA CMpPTHA Ka3HA, jep Ce Taja BOIHIIO
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pauyHa O JAyXOBHOM 3JIpaBJby HalHjc", YHMe ce TaKkole >kenu m3aszpaTu ocehame cTpaxa W
HECUI'YPHOCTH KOJ OB¢ nomynandje. CnuuHe npeTse H3HOCH H KaJa, MOBOAOM OApKaBama
"Espoconra" y beorpany u Hajase foiracka Benukor Opoja mpunagauka LGBT nonynanuje u3
Eppone Ha 0BO TakMuueme, y u3jaBu kaxe: "Kao nm 2001. roamne neheMo J0O3BONMTH
IIPOMOLIHjY HAaKa3HHX M HM30IIa4eHMX BpEJHOCTA Ha ynunaMa Beorpaga" (HeBHe HOBHHE
"Ano", 7. anpun 2008. ronmne), uaMe npu3Haje ywemhe NpHNATHUKA YIpyxema Ha
paszbujamy ckyna LGBT nomynaruje 2001. rogune. OBo je mOTBpIHO ¥ Y M3jaBH KOjY je qao
JHesHoM nuety "Tazera” 10. anpuna 2008. roguse, moBogoM HcTor gorahaja — oApKaBama
"Espoconra" y Beorpany, nasogehu na he cnpeunty neduiosame JbyAu I'ej OpHjeHTaLHje ca
HanomeHoM: "TIMTajTe HUXOBE OpraHU3allije, OHU BpJIO XOOPO 3Hajy Kako MM TO PagMMO M
KaKO MOXeMO Jla HX crpeynmo...". Ha onmacky HoBuHApa Ja O6panoBuh MpakTHYIHO NpH3HAje
Ja je "OOGpa3" y4ecTBOBAaO y opraHMsaliju 0aTHHAIIA KOjH CY TYKIM JbYJAe Ha YIHIAMA
Beorpama 2001. roaune y oxsupy "Ilapame moHoca", OH je McTakao Aa je Ha Taj aorahaj
nonocan. Crefle n3jase gaTe MeIujHMa IIOBOJOM HajaBe onpkasama "Tlapane monoca" 2009.
TOJIMHE, IOIIYT OHUX Ja hie "y4HHHTH CBe Ja clpeue rej CKym', 03HauaBame OBOT CKYyIa Kao
"31a KOje Cc€ IIMpH HaloM 3eMJBOM", "HaKapagHor' H "HakasHor" cKyma, "Hapajom cpama’, u
Cll. ¥ M3HOLIEHE OTBOPEHMX M jaCHMX IpPETHH "Hallla NOpYKa NCACPHMA je jacHa: 4eKaMo
Bac", Zla "CMO CIpeMHM Ha CBE BHAOBE JENORAaka Yy TOM NpaBLy (CIpedaBamy OJpXaBamba
HaBeJICHOT CKyTIa) M 1a je TO caMO IoYeTaK HajaBa oHora mTo jaonasu”, "ma ce Gopba 3a
omOpaHy CPICKOT MMEHA M MMara BOAU W pPeurMa | JeJIOM, IIOCTOM H MOJHMTBOM, BOAHM CE M
KPCTOM, BOAM CE H IUIYTOM H IIEpOM, alld OHJ]a - AKO HeMa APYTOr H3Jjla3a — OHA CE BOAM M
MaueM", M3 KOJHX OYHIVIEIHO NMPOM3NA3MN Ja je craB YIpyixera Aa ce 3a [IOCTH3ame I[Uiha
JI03BOJbaBA U YIOTpeOa HacKIba,

Jenopame VYipyxema He OIllefa ce caMO Kpo3 jaBHO IIPOMOBHCAME
HENO3BOJEEHHX IHJBEBA Y NMpPOrPaMCKAM NOKYMEHTHMa H MeIHjuMa, Beh M Y KOHKpPETHHM
AKTMBHOCTAMA KOje CY WIAHOBH Y IpyXKewa npery3uMany yuemlieM y 6pojHuM noraljajumMa y
KOjHMa je DOLIO JI0 HApYIIAaBaba jaBHOT peda H MUpa, O UeMY CY J0Ka3e NOTHENH HAIJIEKHH
oparanu Penybnuxe Cpbuje. WianoBu Yiapyxkema Cy: OpPraHH30BalM OKYIUBAIE€ CBOjHX
ygaHoBa 0e3 J103BoJie HAANEXKHHUX OPraHa, paJH M3paXaBawma IPOTECTa IPOTHB OJPKABALA
NOjeZITMHUX CKYTIOBA; OMETANH ¥ NPEKUAANY NpHjaBJbeHe CKYTIOBe 300T Hecliarama ca uaejaMa
KOje Cy ce Ha HhMMa HM3HOCWIE;, Y3BHKMBANM INapojie YBpeIUPHBe M IpeTehie caapiuHEe Ha
OBaKBHM CKYMOBHMa; HCIIMCHRANM TpaduTe yBpelsbuBe U nperehe canpxune; uspahupanu u
JucTpuOyHpamu JIeTKe HCTe caApKUHEe; YUecTBOBAIM Y aklujaMa y KOjUMa je JIOLUIO MO
HapylllaBama jaBHOT peJa ¥ MHpa y rehem obumy. Taxo je 10. menem6pa 2007, roaude oko
30 axkTuBHCTa YIpyXeHmha OMETAl0 OJpXaBaike MPHjaBJHEHOT JaBHOT CKYMA IO/ HA3HBOM
"Cron KiepHkanu3auMju”, Koju cy opraHmsoBase "ene y upHoM" M Apyre HeBNajivHe
OpraHusauije, 1oBojioM obesexaBarwa MeljyHapoNHOr AaHa JbYACKHX IIPaBa, Y3BHKHBAIEM
nmapona nperehe cagpxune "Hoxk, wunma CpeGpenuua”, "You, you Ilunrapa". Unanoru
Vapyxema cy 17. Maja 2008. rogune, ca MCTaKHYTUM ofenexjuMa Y apyxKemna, NaTpOIHIaNl
ueHTpoM bBeorpaza noBosoM HajaBe ojpxasama "ynmuHe koHgepeHimje" LGBT rpyne.
[Ipema caonimTermy caMor Y ApyikKema, Koje ce Hanas3| Ha 3BaHHYHOM BeO-cajTy Yapyxema, ¥
Jeny "AxtuBHocTH-OOpaz Ha zmeny", moj HasueoMm "UekaMo HX", HaBOIM Ce Ja je BHIIE
JleCeTHHA WIAHOBAa OBOT YIApPYXeHa YUecTBOBAIO Y T3B. "TpojkamMa" kKoje cy maTpoiHpaie
UEeHTPATHUM TPaJCcKUM YIHIAMa, Kako OH OBOM aKLUjOM HEIBOCMHCIICHO IIOKa3ajlM CBHMA
KOjH MAIITajy o Ofp)KaBawmy T3B. 'rej-Mapaje" Aa jaBHO NMPOMOBHcCamE M IIAPEHe 31a Hehe
ToJlepucaTy, Beh ga he ra cupeunTH "cBuM cpeactBuMa’. Jlajse, aKTUBHCTH YpyXKewma cy 8.
janyapa 2009. rogune oMeTanu nogeny oxuhinnx nakernha xoje cy opraHM30Balli BepHHIA
Xpucrore nentoxocTHe LpkBe Cpere Tpojuue y beorpany, opraHu3oBaHd y YIpyKemhe
"Xneb >xuBoTa", Ha Taj HAUMH IITO CYy 3ajeIHO ca HaBHjaunMa dyabdanckux kimydosa "LipeeHa
3pe3a”, "TlapTuzan" u "Pan", nenu u ponuTesbHMa KOjH cy JOBENH JeNy y HaBeNeHy LIPKBY,

136



28

IEeJIHIHN JIETKE €a [apojaMa "cToll ceKTaMa" ca TeKCToM KojH Bpeha pejuruosna ocehama H
YBepema IpHIIAJHNKA OBE LIPKBE, TAKC LUTO CE Y TEKCTY OBa LIPKBA HaszHBa "ceKToM" Koja je
"yBeseHa u3 Amepuxe", a aa je xpam Csete Tpojune ymopumre CIA. Unanosu Yiapyxema
"Obpa3" y3pukusanu cy nperehe mapone "Cpouja Cpéuma, Hanosbe ca cextama”, "Hamose u3
Cpbuje", "Y6u, 3axospH, 1a cekTa He ocTojH", "Ojf, ceKram Heka Heka, IyOoKa Bac jaMa deka,
IIMpOKa jenaH MeTap, a nyboka xumomerap”, "Ha koneHa mpen Cp6e”, "mapm u3 Cp6uje,
CeKTallKe KpBonuje" u Ap. Y caommTemy Ha BeO-cajTy YIpy:kema MOBOAOM OBOT Jorabaja
HCTAaKHYTO je Aa "meBame HHUje MpecTajano AOKNIE rod je Tpajana mofena maxeTuba, Kao 3HaK
YHO30pemka CEeXTAIIHMa Aa He IOKyIlaBajy Aa Bplie OHIO KaKBY BEPCKy IpomaraHay Mmehy
npucytHoM geroM". Ha Tpry Perny6nuke y beorpany 11. jyna 2009. rogHHe OKYIIHIIO & OKO
30 mpucranuua VYipyxemwa "Ob6pa3” m "lIloxper 1389", xoju cy oMeTanH opapxaBambe
IpHjaBIbEHOT jJaBHOT ckyma y opranusanuju HBO "Kene y upnom", mosomoM obenexapama
11. jyna, naHa cTpafama JIHN@ MYCIUMAHCKE BepoucnoBecTH Y CpeGpeHHIy, Y3BUKUBAKEM
napoJsa yBpelJbHBe U npeTehe canpixune, monyr "unute y Kpasuue", "6exure, 6exure”, "opo
je Cpbuja", "Cpbuja Cpbuma", "Harosbe ca Typruma" u 1p. TOKOM KaMIIAIbe 3a OAPIKaBambe
"TloBopke noHoca 2009", Ha Qacagama 3rpaga ¥ OCTAIMM TOTOAHHM MECTHMA MCITHCHBAHH CY
rpaduTH "cMpT ueiepuma’, "cTom rej mapaxu" u "dyekamo Bac", rie je y IOTIHCY IHcalo
"Obpaz". IloweTkoM oxTobpa 2010. roamHe TpoOjHIAa MAJOJNETHHKA CY H3 IIPOCTOpPH]a
Yapyxemwa "Obpa3" mpeysena Behy KOIMUHHY NPONaFaHAHOr MaTepHjania ca caupxajeM Koju
rosuea "rpaljane na ce mama 10. oxrobpa 2010. ronuse ogasory y mro Behem Gpojy u ga
cnpede Manudectauujy "Ilapana noxoca".

_ IToBoIOM CBHX HaBEeJNEHHX aKTHBHOCTH YJIpyXewa, YCTaBHM CYA KOHCTATyje
na je 6utHO McTahin 13 ce WIaHOBM Y pYXcema HHjeZHOM CBOjOM H3jaBOM HHCY OIPajHiId O
y4emha cBOjMX 4WIAHOBA HAa HaBeJEHUM CKYIIOBMMA, HUTH OJ Calp)KHHE [apojia Koje cy Ha
IbMMa Oute Npe3eHToBaHe, KA0 HU O] YBpeM/bKBe H nperehe canpiuue rpaduTa K neTaka ca
IBUXOBHM TIOTIIHCOM, YHME CY M CBOJUM HEYHIEHCM IOTBPIMIM CJIarake ¢a CBHM
fdoraljamHMa Ha OBHM CKynoBMMa. Haume, npema omeHd VYcraBHOr cyaa, Huje Of
IPeBacXOAHOT 3Ha4aja [(a JIi Cy NPOTECTH NPEACTARIBANM CIOHTAHO OKYIUBALE HIIH He, U Jia
TH je GUII0 KO OJf “WIAHOBa YpY:KeHha U3ajla0 HaJOr 32 Y3BHKHBAE YBPEIJbUBUX M IpeTelinx
IapoJja UM He, jep 4aK U TOJNepUcaibe pagibH YiIaHOBA Y ApyXKeiba Koje YHHe HeKH OJ BHAOBA
3abpameHor NoHalamka 10jeAHHAlA IPEeJICTABIba]y jelal O Pasiiora Koji ¢¢ UCHH NPHIMKOM
JOHOLIEkma OIUIyKe © 3abpany paja yAapyxema. Crora je 6UII0 HeOMXOMHO Ja ce YIpyKeme
OIpaJy OJ CBHMX HCJO3BOJHEHHX aKTHBHOCTH Ha KOje HHje MOTNQ Jia YTHUE 300r eBEHTYLIHE
MAcOBHOCTH I1pOTeCTa M HEMOTyliHOCTH KOHTpONE CBHX yuecHHKa. MelyTHM, CYNpoTHO o
HABEJIEHOT, YIAHOBH YJIpyXema He caMO Aa C¢¢ HHCY OIpaguiiH Of CIOPHMX pajmHu H
akTUBHOCTH, Beli cy Ha CBOjOj 3BAHHYHO] HHTEPHET TNpe3eHTAIMjH, NOJ HACIOBOM
"AxtuBHOCTH" — "O6pa3z Ha meny", mMOTBpAWNH ydyeuilie CBOjHX WIAHOBA HAa HABEICHUM
norahajuMa ¥ H3MANH CAOMIUTEHma IIOBOJOM HCTHX, €3 MKakBOI HeroloBama MHiH
orpahuBama oj IOCTynaka ydeCHMKA Ha THM CKymoBMMa. [IoBOJOM M3jaBe MpeACTABHHKA
Yapyxema Ja WIAHOBM YIpyXKema HMajy JITUTUMHO NPaBo Aa H3pa3e CBOj¢ HEC/arame,
OJHOCHO IIpoTecT 300T o/piKaBamba oapeljeHUX jaBHUX CKYIIOBA HA KOjHMa Ce M3HOCE CTABOBH
KOJH €Yy CYIPOTHH CTaBOBHMMa 3a KOje Ce OHH 3aNlayKy Y OKBHpPY Y CTaBOM 3ajeMueHOr [IpaBa Ha
OKyIUbakhe H ciodolle MUIUbEHA K H3PAKaBamd, YCTABHH CYy[ je KOHCTaToBao Aa ce y
KOHKPETHHM CHTyalll{jaMa YIIaHOBH YpyXema He MOr'Y NO3HBAaTH Ha IIOBpEJY OBUX IIpaBa,
jep ¢y OHM TH KOjH CY 37M0YHOTpeOHIM HaBeJeHa IpaBa ¥ cobofe kako O JpyrHM JTHLIHMA,
OZHOCHO IpyIaMa Ta MCTa paBa U cnofone yCKpaTHIH.

EBpofickl ¢yl 3a JeyilcKa IpaBa je y npermetry Refah Partisi (Cmpanra
6razocmarba) W3HEO CTaB Jia ce TIOJUTHYKA CTPaHKa YMjM NTHAEPH MOJCTHUY HA HACHUIBE MIH
ce 3aNlaxy 3a NOJHTHKY Koja onbairyje AeMOKpaTH]y, M je yCMEpeHa Ha HeHO YHUINTCHE
WIIM YHUIITEHE NpaBa U cjio0o/a IpH3HATHX Y AEMOKpPATCKOM APYINTBY, HE MOKE OCNambaTH
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Ha EBpolicKy KOHBEHIIM]Y 34 3alUTUTY JbY/ICKHX MPaBa ¥ OCHOBHUX cnodoja Y HACTOjamy Jid
Ce 3aLITHTH O]l CAHKIIHja Koje ¢y joj 300r Tora HaMeTHyTe, Ka0 ¥ cXBarame 1a 0J0Hjalke OBe
CTpaHKe Ja MOMEHTAIHO CAHKUHCOHHINE TOBOP MpPXKIe M IpEeTHY YIoTpeOoM HacHisa
NOjeIMHUX CBOJUX YNI@HOB2 TpPEJCTaBJba MHAMKATOD Ja ce Ta CTPaHKa HUje OApHIAIA THX
CBOjHX wiIaHOBa (npecyxa y npeaMetry "Refah Partisi w ocranm npotusB Typeke", on 13.
tebpyapa 2003. ronune, § 115). Taxohe, y npenmery Herri Batasuna EBpolicku cyn 3a
JBYOCKa IpaBa jeé MCTAKAC A c€ PACIyINTAmhe jefHe OpraHu3alije MOKe 3acHOBATH W HA
ofcycTBY ocyde oapelenor unHa, "0ynyhu ga noHamame monuTH4Yapa yoOH4yajeHo ob6yxBaTa
HE caMo BUXOBE paame U ToBope, Beh 1, y onpeljeHHM OKoJIHOCTHMA, BUXOBE IIPONYCTE WK
hyrtama, koju MOry OMTH H3jeHaueHH ca 3ay3HMameM CTaBoBa M OMTH MCTO TOJIHMKO PEYHTH
Kao cBaka paiima M3pUUNTe moapmike" (oanyka y cnydajy "Herri Batasuna and Batasuna
mpotus llInanuje", ox 30. jyna 2009. roxune, § 88).

Ha ocnoBy HaBemeHor, YCTaBHH cyJ KOHCTAaTyje Aa IOCTOjH Beza H3Mchy
palmH YIAHOBA YIpyXKema M OeNMoBalkba U IMJbeBa YApYKewa, Ja cy pajmbe WIaHOBa
Vipyxema 3aCHOBAHC HAa OPraHU3OBAHOj BOJBM YIAHOBA H 14 je YIpPYyXKEHe HE caMo
TOJEepHCcato, Beli H mMOAPKalo cBE Paiikhe CBOjHX WIAHOBA ¥ AoraljajuMa y KojuMa je AOMUIo
JIo ToBpele YCTaBOM 3ajeMYeHHX IMpaea ojApeheHHMX APYIITBEHHAX Ipyna M y KojUMa je
HCKa3aH AUCKPMMHHATOPCKM OJHOC IIpeMa THM Ipynama 300T BHXOBOI CBOJCTBAa KOje HX
ompebyje.

Hmajyfiu y BURYy OlleHy TpOrpaMCKHX Hauena OBOT YJpYXemlma Y KojuMa je
U3BPIICHA KOHKPETH3ALMja IIMJbEBA YIPYKEHa M JeloBamka YIpyxena, MaHU(eCTOBAHOT
TpeKko H3jaBa JHAEpa OBOT yApyxema W ydemha wnanoea Yapyxkema y oxnpelerum
noraljajuMa VHIMAEHTHOT KapakTepa, YCTABHH CY[ je 3aKJbYyUYHo Na M3 aKkaTa H pagibH OBOT
yOPYXEHa IPOMCTHYY CTABOBHM KOjHMa C€ CYIITHHCKH BpIIH JHCKPUMMHAIMja rpaljaHa Io
JIMYHHM CBOjCTBMMA, KOja c¢ CHPOBOJM FOBOPOM MPIKIE, Y3HEMHDABALEM U IOHIOKABAjyhHM
HOCTYNIameM, a IITO je CBe YCMepeHO Ha Kpineme YcTaBoMm yTBpheHmx cnofoja M mpasa
rpahaHa, Havyena BiagaBUHE IIpaBa, Hadena rpaljaHcke AeMOKpardje M IPUIAJHOCTH
eBpPOIICKMM IPHHLMINHEMA H BPEJHOCTHMA, KA0 OCHOBHHX HaveNla Ha KOjUMa IIOMHBA YCTABHH
nopenak Penybnuxe Cpbuje. JeamoM peun, y muTamy je ondamuBame NEMOKPAaTCKHX
mpuHnmma (upecyna Espomckor cyfma 3a Jeyacka npapa y mpeamery "Ozdep - Hapmuja
crobode u oemoxpamuje npotus Typeke", on 8. nenemOpa 1999. rogune, § 40). :

IIpumaxoM yrephHBama HeONXONHOCTH H3pHNama Mepe 3abpade paja
Viapyxema rpahana "OraugactBeHH moxpeT OOpa3”, xoja mnpencraBba CBOjEBPCHO
orpaHM4eEH:E JbYACKHX IIpaBa Yy AEMOKpPATCKOM JADPYIUTBY, YCTaBHH CyJl jé MMao Yy BHAY
yTBphuBame mocTojama HyXHE JpywmTBeHe norpede 3a JaToMm orpaHdgasajyhom mepoM M
OpoBEPY M@ M je OBa Mepa cpa3sMepHa JISTHTUMHUM LUJbEBHMA KOjH ce Kelle TOCTHAH.
Hawme, npema craBy YcTaBHOr cyXa, NHTame HEONXOJHOCTH OIpaHHYEHa HEKOr IIPaBa,
OZIHOCHO ¢JI000IE Y IEMOKPATCKOM JAPYINTBY, CBOAM C€ Ha MUTAE A JIX j& TO OTPaHHue’ne y
cpasMepu ca NoTpeGOM 3alTHTE JErNTHMHOL kA, [IpH ToMe, HEOCHOPHO j& Ja HAUIEHHH
JIpXaBHH opraHM Tpefa ja Texe MeToAaMa Koje HajMame orpaHuuaBajy oxrosapajyha
JbYJICKa TpaBa, OAHOCHO ciobone, a na Ou ce YTBPAUIO Ja MH ¢y y TOME YCIIENH, Mopa ce
WCIIATATH A3 JIM je MOCTHIHyTa oAroeapajyha papHOTEXa H3Mel)y CylpoCTaBIEEHHX HHTEpeca
CTpaHa y CBaKOM KOHKPETHOM CIIy4ajy.

[Tocrojame Hy:XHe JpyliTBeHe HOTpebe 3a orpaHduereM croboge
YAPYXHBama Y KOHKPETHOM CIIyHajy Oriiefia ce y TOME LITO €€ IPEAMETHO YAPYKEHE CBOJUM
NIPOKJIAMOBAHUM HAUE/HMMa, IEOBabeM H MOJPIKaBaheM HACHIBA 3alaKe 3a MOJEI APYLITBa
Koje je 3acHOBAHO Ha TUCKPUMHHALMjH OAroBapajyhuX eTHHYKHX, BEPCKHX, CEKCYaNnHHX H
APYrHX rpyna, ynotpebom roBopa Mpxibe, Y3HEMHpapamba M MOHIKaBajylier mocrynawa i
MITO CE cariallasa ca HacHJbEeM Kao CPeACTBOM 3a IMOCTH3AmE IHIBEBA.
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ITonazehin ox 030MJBHOCTH MOBpeAa KOje je CBOjHM aKTHMa M JAEIOBAILEM
Vapyxewe Beh Haneno JemokparckoM nopetky Penybmukxe Cpbuje, YcrarHu cyn je
NPWIKKOM YTBphHBama CpasMEpPHOCTH 3a H3pHUAILE Mepe 3a0paHe pana YApyxema HMao y
BHIY BHIUE Da3IHYNTHX eneMeHaTa. IIpso, umajylm y euny ma je Penybnmxa CpGuja
peNaTMBHO HEAABHO IIPOIIIA KPO3 BeOMa TeXXKaK MCTOPHjCKU Iepuof onTepehieH paToBmMa
NOJCTAKHYTHM HAIMOHANHOM H BEPCKOM CYyIpOTCTaBJbeHOWyY Hapojia y pPerHoHy M ja je
JEMOKpPATCKO ITYPalHCTUYKO JPYIITBO Xoje ce u3rpaljyje jomr yeex omrepeheno GpojHum
npeapacyfiama xoje umajy cBoje AyOoke KOpeHe y HCTOPHjH HapoJa Ha IpocropuMa banxaHa,
07 TTOCEOHOT je 3Hauaja 3alITHTHTH HAjBaXKHMj€ IPYIITBEHE BPEJHOCTH CBMM CPEACTBHMA H
braroBpeMeHO CIPEYHTH CBE OHE I[OjaBE KOje MOTY, HAPOYHTO CTBAPAILEM OKPYXEma
HECHTYPHOCTH M CTPaxa 32 NMpHUNAIiKMKe YHTAaBUX APYIITBEHHX IPyIa, NOHHIUTHTH HAOpe
KOjHMA Ce HCKa3yje JeMOKpaTcKa Tpa/Hliuja CpicKor Hapoaa. Jpyro, YCTaBHE Cya je HMao y
BHIY Aa CY HalIe:KHU opranu y Penybsnnnu Cpbujn - MUHHCTApCTBO YHYTPAUIRBHUX TTOCJIOBA,
HaJUIeXHA jaBHA TYXKWIAIITBa H cyJoBM Beh npenysenu HU3 Mepa M aKTHBHOCTH 360r
HeJ03BOJEEHOT NIOHAMIAKA NPHIAJHIKA 0BOT YAPYXKeHa, Koje ¢y ce orenane y eeliem Opojy
MOAHETHX NpEKpUIajHUX M KPHBHYHUX IIPHjaBa, OX KOjUX Cy HEKe IpolecyHpaHe M
pesynTHpale KPUBHYHHM M IPEKpIIAjHHUM TIpecylaMa, &M K Iopel NpeIy3eTHX Mepa H
AKTUBHOCTH HAUICKHHUX JDKABHHX OpraHa YApyKeme HacTaBba Ca INpeAy3HMameM
aKTHBHOCTH KOje CY YCMEpEHE Ha KpIICH:¢ OCHOBHHX JBYICKUX ClI000a 1 IIpaBa M H3a3HBahe
HAlMOHAJIHE M BEPCKE MPXIBE, a CaMHM THM CYNpPOTHE YCTaBy W 3aKOHHMa OBe JPXKaBe.
HageneHo yka3syje Ha uMIBEHHIlY I, HAKO Cy HAAJIE)KHM OpraHM IIpexy3end oApeljeHe Mepe,
IpeMa OLEHH YCTAaBHOT Cyla, OHE HHCY OHIle NOBOJBHE 3a 3aIUTHTY JCTHTHMHOL 1HJBA, Tj.
YIPaBO 3aTO IITO HAAJIEXKHH OpTaHM HHUCY YCHENH Aa cy30Hjy AeloBame YIpYxema, Koje je
YCMEPEHO Ha KpIIEHE 33ajeMYEHHX JBYJACKHX IpaBa H cloboda, IIOCTOjHM HYKHOCT M
HEONMXOLHOCT Ja YCTaBHM cyA, NMocexyhu 3a cBojoM HamnexHomhy, U3pekHE MEpy Koja je
HajpUTOPO3HHja Y JIOMEHY OrpaHnyena c1oboae yapyKHBaba.

Wmajyhu y BHay HaBejileHo, YCTaBHH CyJ cMaTpa Ja cy, Ha OCHOBY JOK43a
KOjH Cy INpeloYeHH Y OBOM Ciy4ajy, HCIYHEHH CBH KpPUTEpHjyMH 3a 3abpaHy pazga
Vapyxema H fa Mepa 3abpane pafa YApyxkemwa NPelcTas/ba CpasMepaH OATOBOp APYINTBA
paau ocTBapHBarba JIETHTHMHOT IIHJba - 3ALUTATE OCHOBHUX ¢nofoaa M npasa rpabaHa yonen

' 3n0ymoTpede npara Ha yApYKHBambE.

Kaxko YcraBHE cyz, carnacHo wiaHy 166. ctas 1. YeraBa, ITHTH YCTaBHOCT H
3aKOHHTOCT M JbYACKZ M MamMHCKa IIpaBa M cI0DOAE, TO Ce HEroBRO IOCTYNAmE Y CIyUajy
KpIlema HaBeJI[CHHX IipaBa H cinoboja, orjieAa W y npaery ja 3abpauu pajl opraHu3aluje Hin
yApYXemha OHNAa Kaja YTBPAM JAa IOjeAMHIM HIH Ipyle Xao Neo JIPYINTBAa YTPoXxapajy
cnobofie ¥ npaBa ApYTHX, IITO je Y OBOM NpeAMeTy ciydaj. HamMe, neMokpatHja je ocobeH
IIONHTHYKH [OPEedaK, Koju y cebu campxu H onpehene npotusypeunoctd, Cama JieMOKpaTHja
je caTkaHa o KOHKpeTHHX cj000/la W NMpaBa, HAPOYUTO MOJIMTHYKMX, KAo INTO ¢y clodoga
roepopa, ciobofa yapyxkuBama M clobofa OKyIJbaka, KOja HYHHE CYIUTHHY JeMoKparuje.
MebhyTHM, Yy HEKUM CHTyalHjaMa IIOjelHHA JbY/CKA NpaBa HA KOjHMA MOYMBA JEMOKpaTHja
Mory OuTH xopuinhena u 3a ykumame neMmokpardje. Crtora je 3ajaTak YcTaBHOT cyla Ja ce
cTapa U 0 ToMe Ja ofpeleRUM MpOKITaMOBaHUM LHJBEBUMA M jABHUM HACTYNAmEM MojelrHe
opraHp3zalije He IIpexopade M03BOJbEHE IpaHule, koje OH Morne ma JoBeny A0 camor
yKHHama JAEeMOKpaTHje, Koja CNyXM OdyBamy JbYACKOT JOCTOjaHCTBAa M OCTBapemy IIyHe
cnofojie ¥ jeARaKOCTH CBAaKOr HOjeJUHIa Y IpaBeJHOM H OTBOPEHOM JIPYIITBY 3aCHOBAHOM
Ha Ha4elly BlaflaBUHE Iipaea. HanMe, 3amaTax opraHa Jp:aBe He OrJiefla Ce caMO Yy TOMeE Ia
3AITHTH MOjeJUHIA Y CIIydajy Ja BEeHH OPraHy, OMHOCHO HEKU NPHMNATHULIH BEHUX CIIYKOH
HoBpeAle IpaBa NojenuHana, Beh W y ciydajy kaja MOCTOjH NOBPeAa WIH OMACHOCT Of
KplIeha NpaBa Koje OW ImojeMHIM WK Ipyle y APYIITBY HaHeNM jenHu Apyruma. Ped je o
HO3UTHBHO] 00aBe3u Apkase Ja 00e30eaH AeNOTBOPHO OCTBAPUBALE FAPAHTOBAHMX JBYACKHX
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mpapa H cnoboga (oanyke Esporckor cyzaa 3a jeyzicka npasa y npeameruma "Marckx npoTus
benruje", on 13. jyna 1979. roaune, § 31. u "direy npotus Mpcke", om 9. okrobpa 1979.
roguHe, § 25.). CarnacHo HaBeIeHOM, YCTAaBHH CYJ je HaJlexkaH Ja OfJIydyje Aa JIH je HEKO
YApy)Keme CBOjHM palmamMa HIH [OCTYIIHMA, OAHOCHO CBOjHM AKTHMa IPEKOPAYHIIO
JI03BOJbEHE IPaHULIE [IOCTYNAmkba H THME MOBPEIUIO HEUHja ycTaBHa IpaBa H ciobone, 36or
yera Mopa TpHeTH oApeljeHy caHKIK]y, KOja ce, y KOHKPETHOM ciy4ajy, orjena y 3a0paHu
pala TaKBOT yApYHKeba.

CrenoM M3HETOT, YCTaBHHM CYJL jé Ha OCHOBY [Ipeuiora Peny6imukor japHor
Ty)XunamuTea 3a 3abpady pafa Yiapyxkema rpahaHa "Oragacteenn mokper OOpas" u
CIPOBEJICHOT IIOCTYIIKA, y3uMajyhu y o63up cBe NOKase NOOHETe O CTPaHE HANICHKHHX
OpraHa H U3jaBe yYecHHKa Y IIOCTYMKY Ha jaBHOj paclpaBH OApPXKaHOj 1Ipell YCTaBHHM CYAOM
14. meuembpa 2011. roamne, yTBpAMO Oa je Aenosame Yapyxema rpaljana "OtavacTBenn
nokper O6pa3" ycMepeHO Ha KpIieme 3ajqueHHx JbYACKHX H MamHMHCKHX IIpaBa M Ha
H3a3UBakE HAllHOHATHE H BEPCKE MPXKIbE, Te je cTora 3adpaHuo paj OBOT yIpYxema, Kao
IITO je OJUIYYEHO y TAuKH 1. H3pekKe.

VYeraeHu cyn, Takole, yxasyje Oa mpeminor PermyOnuykor jaBHOr Ty:HIaIITBa
3a 3abpaHy paja Yapyxkema rpaljana "Orazacteenu nokpetr OOpas”, canpxH H 3aXTeB Aa ce
HaBeACHO YJpYKeme 3a0paHM M IO OCHOBY HACHJIHOI pyMIelma YCTaBHOL MOPETKa H
M3a3uBaka pacHe Mpxme. MeljyTHM, YcraBHM cyl, HaKOH CHpPOBEIEHOr MOCTYINKa, HHje

HAIDao Ja MMa OCHOBa 3a 3abpaHy paza YOpyxema [0 OBHM OCHOBHMA, I1d Y TOM OEIy

npejutor PenyOsMukor jaBHOT TYXKUJIALITEA HAje NpuXxBaheH.

Onpenbom wiana 81. 3akona o YcTaBEOM cyAy IPONHCAHO je Aa ce, Kax
YerasHu cyn 3abpadu pan, usMehy ocranor, ynapyxewma rpaljana, 1o yapykeme rpahaHa
Opuimme ce wu3 onrosapajyher perucrpa OaHOM JOCTaBjbalba OIIyKe YCTaBHOT Cyla
HA/IJIEXKHOM Oprany. 3ato je YcTaBHH cyjd, Kao NpaBHY NOCITeQULy AQHOLIEHA ONYKE O
3abpanit paja ORHOCHOI YADPYKeHa, HANOXKHO Opucame Yipyxema rpabana "OrayacTBeHH
mokpeT O6pa3" uz Pernerpa yapyxema KOjH BOAH ATeHLHja 3a MPUBPENHE PErUCcTIpe, JaHOM
JIOCTaBIbaka OBE OJINYKe HaReIeHOj ATEHIMjH, Xa0 1ITO je OMIYy4eHO Y TadkH 2. H3peKe.

CarnacHo cBeMy HaBeleHOM, YCTAaBHM CYJ je, HA OCHOBY oZpefaba unana 42a
o wiana 45. tauka 8) 3axkoHa o YcraBHOM cyay, JoHeo ONIyKy Kao y H3peLH.

TIPEJICETHUK
YCTABHOT CYIA

Iap Oparmma b. Cinnjenuesnh

cM
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Penybnuxa Cpbuja
VCTABHHU CY]1
Bpoj: VIIV-171/2008
2011. ronnne
beorpan

YcTaBHH cyX y cacrary: npenceaHuk gp Jparuma Cndjenyesuh u
cyauje ap OmmBepa Byuwh, np Mapuja Jpamxut, Bparucias Boxkuh, Becna Mnuh
[Ipemnh, np I'opan Wnuh, ap Ar”em Kaprar Oapu, Karapnra Manxojnosuh Anapuh,
Ip boca Henapul, Munan Cranuh, ap [paran Crojanosuh, Mp Tommcnas
CrojxoBuh, Cabaxyaun Taxuposuh u [lpenpar herxosuh, Ha ocHoBY 4nmana 167.
craB 3. Yerasa Penybnuxe Cpbuje, Ha cemuuuu oxpxkaHoj 2. jyHa 2011, rogune,
JIOHEO je i '

ONNVKY

1. Yrephyje ce pga je opramusamuja "HanuwoHamHm cTpoj" TajHO
yIpYKeme, 4Hje je nenoBame 3a0pameHo carjlacHoO Y CTaBy. '

2. 3aGpamyje ce ynuc y oAroBapajyhu perscrap Koju BOOH HAIJIEKHH
opras, yapyxemwa, OOHOCHO MOJNUTHYKE CTPAaHKE ca MPOrpaMCcKUM IMJREBHMA H/HMIIM
Ha3MBOM OpPraHH3alKje U3 Tauke 1.

3. 3a0pamyje ce OpraHu3alMjd U3 Tauke 1. ma Jeryje, IPOMOBMINE M
INKPH CBOj€ NporpaMcKe LHJBEBE H HAE]C.

4. JIpxaBHM ¥ OPYTH OPraHd M OpraHH3aluje Cy AYXKHH Ia Y OKBHDY
CBOJHX HAUIEXKHOCTH M oBnamiiema Ipeny3My Mepe y LHJBY CIpoBohelmy OBe
OMUTyKe.

Obpasznoxeme

|

PenyGau4ko jaBHO TyKMNAINTBO TIOAHENO je YCTARHOM CYIY IpPEAJIOr
3a 3abpany pana ,,TajHe MONUTHYKE CTpaHKe (OJMTHYKe opranusanuje) 'Haunonanuu
¢Tpoj'* 360r, Kako ce HABOAM, JENOBama KoOje je YCMEpPEeHO Ha M3a3HBAE pacHe H
HalKoHanHe Mpkme, Ilpennaray cmartpa na ce m3 Cratyra, [Iporpama u Ilpormaca
"Hauuonansor crpoja” jacHo yTephyje Oa je oBa OpraHm3alMja HACTaua €a LHJBEM
pazapalma YcrasoM npensuljerux cnoboma m mpaBa rpahama Cpduje, Badena
rpaljancke AeMOKpaTHje, JbYACKHX W MAHHCKHX IIpaBa, c1o6ofa M IPUNATHOCTH
CBPONCKHM MPHHIUINMA H BpeJHOCTHMA, CYNPOTHO 3a0paHH AMCKPMMHHAIH]E
yTBpheHoj unanoMm 21. YcraBa M cnofonu yapyKHBama 3ajeMYEHOj WIaHoM 55.
Ycrasa. Takohe, npejutaray ucTu4e Ja c€ OCHOBAHOCT Npeiora 3a 3abpany pana oBe
NOJINTUYKE OpraHu3aluje noTBphyje M KPHBHYHHM IOCTYNIKOM KOjH c€ BOIM Npen
Oxpyxuum cyaom y Hosom Cany y mpenmery K. Op. 1/06 y kome je joHera
IIPBOCTENEHA HEMPaBOCHAXKHA Ipecy/ia, @ TOKOM KOora ¢y ¢€ OKPHUBIbEHH JeK/IapHUCaiIH
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ka0 axktuBucTH ‘"Hanwonanmwor crpoja", kKao H H3BemTajeM MHHHCTapCTBE
YHYTpaIILHX MOCTIOBA. ,

Kao pasnor 3a 3abpany, npeanaray HaBOAH Aa j¢ BpuiehH (QyHKIHjy
KPUBMYHOT NPOroHA YYMHHARLA KPUBUYHUX JIeNa, NoceOHO Kaa je ped 0 KpUBHYHHM
JenuMa IpoTHB ycTaBHOT ypehema u 6e30eanoctu CPJ, modeB ox 2005. romune
YOYHO Ka0 M3BPUIMOLE KPHBHYHOI JeJla M3a3HBake HANMOHANHE, pacHE M BepcKe
MPXIE, pa3aopa M HeTplnelbUBOCTH M3 wiaHa 134. Kpusuunor 3axonnka CPJ
[pHNAAHUKE IIONUTHYKe opraHusangje "Hamuwonameu crpoj”, Aa AeNaTHOCT OBe
OpraHM3alije Tpaje H JaHac, Ia je OYHMIVICOHO Oa NOoCafallise MEpe HHCY Jaje
pesynrare, Te Ja ¢y, uMmajyhu y Buny oapende Craryra, IIporpama u IIpornaca 3a
HOJIHUTHYKO OEJIOBAIE OBE OpraHH3aldje, MCNYICHH YCIOBH 32 3a0paHy HEHOI
Aen0Bama, ¢ 003UpoM Ha To Ja je CtaTyToM MOMUTHUKE OpraHu3andje "HanuoHamHu
cTpoj" npeaBuheHO Aa je TO MOMMTHYKA OpraHU3anuja IpOoNaraHgHO-eyKaTHBHOI
KapaKTepa YMjH Ce IIOrJie] 3acCHUBAa Ha MJejM HAlHOHANHE cioboje, ColMjaHe
IpaBJie ¥ paCHOT HACHTUTETA YHjH jé b OUYBamkbe H MPENOpo]] 3APABUX BPCIAHOCTH
CpIICKe Hallfje Kao CaCTABHOT jena Oelie pace W JIyXOBHH, YMHM M TeJIECHH HAIpeax
CBAKOI' MOjeIMHIIA YHYTAap Halle Hamuje K Aa je "Haumonanuu cTpoj" cases pacHo
CBECHHX HaIlOHANMCTAa HA jeJIHOM NyTy ca MCTHM IubeM. Jabe ce HaBOAM H2 je
CraryToM OBe oprannzanyje npeasulieHo ga akTHBUCTA "HallHOHAIHOT cTpoja" MosKe
OMTH HCKIbyYMBO TIpUIIafHHK Oele apHjeBcKe pace, KOjU Mopa OHTH CBECTaH Y
CBAaKOM MOMEHTY Jla j€ NPEACTaBHUK HamnpeX ONHCcaHe HJEje M Aa Y CKIany ca oM
’XMBH M IUMpH j¢ Ha CBEe pPACIOJIOKUBE Ha4ywHe. YKa3zyje ce Jla OCHOBHH CMHCAo
BUXO0BE UAEOJIOTHje HapouuToO NoTBphyje IIporpam opraHusanyje, y KOMe ce 3aXTeBa
YjCOHmBE®HE CBUX CPICKHX 3eMalba y jeMUHCTBEHY CPIICKY HAal[MOHAJIHY APXKABY KOja
OCHIYpaBa I[IOCTOjal€ M IIPelopof] CpICcKe HalHje Y BEIMYMHH CIOBEHCKOT
apHjeBCcKOr Hacielja, TIpETeXHO AWHAPCKOI IOAPACHOT THIA H Y KOME C€ HCTHYE
BepoBamke y OHOJNOIIKY HejeAHaKocT kKako Meljy mojeanHIMMa, Tako 1 Meljy pacaMa,
HaBolemeM Aa cy (pU3HIKe, MEHTAlTHE U MOPAJIHE PacHe KapaKTCPUCTHKE HACJeIHe U
HENpoOMEmHBE, a4 Aa he ce YWIAHOBM OBC OpraHM3allfje 3ayaraTéd 3a CIpoBoheme
€YreHCKOrI IIporpamMa Kao HalpeTKa JbYACKE BpcTe M Ja he 3abpaHuTH cBakH ODJMK
pacHor Memama. [Ipemnarau taxohe HaBogm jga Ilpornac 3a MONMHTHYKO AETOBAME
"Haumonansor crpoja" ykasyje jga ce pald O TajHOj OpraHH3alMjH, jep ce
aKTHBUCTUMA HaJIaKe Ja CBaKy IIpPUYY Be3aHy 2a CBOje aKTHBHOCTH He IPUYA]y TPEKo
TenedoHa, ga He 3abopaBe ja, ako mnocedyjy pauynap, hard disk ocrassba
Hen30pHCcHBe Tparoee, Aa KoMIpoMuTyjyhe cTBapu He Apke y kKyhu, Ha miaHOBE W
aKTHBHOCTH OpraHu3andje He Tpeba Ja 3Ha HHKO OCHM CaMHX YUeCHHUKa. Y NpHIOL
TAJHOCTH OBE OpPraHM3alyje, 10 HaBoAUMa IpeyIaraya, ropope u ojxpende Craryra no
kojumMa "HaumonanmHm cTpoj" HemMa BoLy HHM BolcTBO, HeMa CBoje 3BaHH4YHE
IIPOCTOPHje MM NOIUTAHCKY aipecy M HeMa 3BaHUYHO WIAHCTBO, Bel ce KOHTAKTH
YCITOCTABJBA]Y TUYHO — II0 MPEIOPYIHA WIH e-mail-oM.

V3 npeanor ¢y AOCTAaBJbEHM H3BellTa] MHHMCTapcTBa YHYTpPAaIlmBHX

nociopa - Jupexkuuje momumuje - Ilonmnmjcke ympase 3a rpan beorpam om 14,
oktoOpa 2008. romwne, u3pexka U Jieo oOpasznoxema npecyde OKpyxXHOr cyla y
Hoeom Camy K.1/06 om 10. HoBemOpa 2006. romune, Cratyr u IIporpam
OpraHu3zamnyje quja ce 3abpana npeniaie.

II

VBHAOM Y AOCTaBJheHY AOKYMEHTAnWjy YCTaBHHM CyJ j€ YTBDAHC



a) IIpema Tekery CratyTa, "Hauuonamau crpoj” je:

- TONNTHYKa OpraHM3alyja [pOIaraHAHO-CAYKATHBHOI KapakTepa
(anan 1.) ¥ caBe3 PacHO CBECHUX HAIIMOHAIHCTA (WIaH 5.);

- HeMa Bohy HM BONCTBO M CBakM BHJ AKTHBHOCTH C¢ BPIIH IYTEM
CONCTBCHE BOJBE HA IMYHY OATOBOPHOCT, ¥ CKJIAJAY ca IPOrpaMoM M CTATYTOM, Kao H
IPUHIMIIAMA 3a Koje ce 3ajiaxy (4naH 6.);

- 3BaHU4YHO ofenexje je KpCT ca YETUPH OlWIA Yy OKBHPY Ha3WBa
"HammoHanuu crpoj" (unau 8.);

- HEMa CBOje 3BaHMYHE NIPOCTOPHj€ WK MOMITAHCKY aJpecy, KOHTAKTH
C¢ YCHOCTABIBA]y IMYHO - JIO Mpenopymd uix c¢-mail-om (wran 10.), ceako
o0jaB/bHBamke YOUJPHBHX CIIHKA UM HMEHa aKTHBHCTA je cTporo 3abpameHo (WwiaH
11.), HeMa 3BaHMYHO IIAHCTBO, jEp ,,.BEPYjY ¥ COj, a He y Opoj, y aKTUBHCTE, a HE ¥
9JIaHOBE™, C THM IITO aKTHBUCTA MOXE OMTH OHAj KO HAa OMIIO KOJH Ha4uHH JONPHHOCH
OCTBApEmY I[H/ba IPOrpaMa, MOIITYj€ CTaTyT U IpUApKaBa ce nocTojehnx mpuHuma
(unan 12.).

Kao mum "Hauuonranxor crpoja”, yranoMm 2. Ctartyra yTBpheHo je:
,,OUyBamke M IIperropo/l 34paBUX BPeIHOCTH CPIICKE HaIMje Kao cacTaBHOT nena Oene
pace ¥ JyXOBHH, YMHH U TeTIeCHH HaIpelaKk CBAKOT NOjeAHHIa YHYTap Hallle Hauuje™,
a 3a OCTBapeHmE OBOr MJba ce, mpeMa wiany 3. Craryra, KOpHCTE ,,HCKIbYYHBO
CpeACTBA MOJUTHYKOT JENOBAMa ... M HE IT03WEBA (C6) Ha H3a3uBame OHIIO KOr HAcHJba
BepcKe U HAlMOHAIHE MpXme, Beh Ha MCTHHY M HpaBO Ha clIo0OAY TroBopa H
mumiema cBux Cpba y Cpbmju“. Umanmom 7. Cratyta je npeaBuljeHO ueMy
Haumonanau ctpoj Texu, wi. 13, 14. u 16. Ctaryta ko MOxXe OMTH aKTHBHCTA, AOK
. 17. u 18. oBor akra cagpxe onpenfe o TOMe ITa c€ O4eKyje O] NPHIAJHHKA
OpraHu3auyje, pH YeMy ce Y MOrJIeLy Tora KO Moxe OMTH aKTHBHCTA, IOTEHIIMpPA Ja
axTHBHcTa HanmonanHor crpoja Moxke OUTH ,,ACKJBYHHBO NIPUIIATHUK Oelle apHjeBcKke
pace®.

0) IlporpaMmoM oBe opraHuzaumje ce y 28 Tavaka HaBOAM INTa
npunaaauuy "Hanuoramror cTpoja" 3axTeBajy, 3a ImTa ce 3amaxy ¥ Oope, y ImTa
BEPyjy, WTa XKede W Tpake M Imra he obesbemntu. Tako je y Ilporpamy, mopen
OCTAJIOT, HAaBEJEHO: ,,3aXTEBAMO YjeAUmehe CBHX CPIICKHX 3eMajba y jeIHHCTBEHY
CPIICKY HallHOHANHY APXKaBy KOja OCHTYpaBa IIOCTOjabe H IPETIOPOJ] CPIICKE HallHje Y
BEJIMYMHH CIOBEHCKOT apHjeBCKOr Hacnelja, MpeTexxHo AMHApCKOTr MOJAPACcHOT THIA®;
,»3amarahemo ce 3a YHUTapHY CpIICKy HallMOHAJIHY JpXaBy y Kojoj hie ocHOBHa Hagena
OuTH HanMoHANHA co0o/1a, COTHjalHa IpaB/a ¥ PacHO GHOJIOMIKA 3aHITHTa Hapoaa™;
,»[IYHO TpallaHCKO NpaBo, K0 CBECT HAllHOHANIHE OATOBOPHOCTH, MOTY MMaTH CaMo
JIOjaJIHY JPKaBJFAHH HALIE 3€MJbE KOJM CY IpHNagHuuy bene apujeBcke pace, JOK Ou
IpKaBJbaHu a He Oelle pace U pacHO MeLIaHH UManu onpeljeHH cTaTyc M OorpaHH4eHa
npaBa, ocnobohenn rpaljaHcKUX AYKHOCTH™; ,,BHCOKH INpEACTaBHHIM Hapoja Ha
OATrOBOPHHUM IIOJIOXajHMa O] HAUMOHAJIHOT 3Ha4yaja, Mopajy OMTH CpIicKOr nopexna‘®;
»BEPYjeMo y OHONOIIKY HejenHaKocT kako Meljy nojenqunnuma, Tako U mely pacama®;
»(QH3MYKe, MEHTAIHE M MOpalHe pacHe KapaKTepHCTHKe Cy HacleHe H
HEMpPOMEHJBUBE; ,BEpyjeMO Yy reorpadcky cerperauujy®; ,3anarafiemo ce 3a
crnipoBoljerme eyreHcKor mporpaMa Kao HampeTKa JbY/CKe Bpcre M 3a0paHUTH CBaKH
0DJMK pacHOr Melllama, O4yBamk€ COLICTBEHE pace U Haclelje He 3HauH Nopobibapame
WK YHHINTaBame OPYIHX Bell NPHPONHO NpaBO Ha CONCTBEHH PACHH HACHTHTET,
,»KeJIUMO capajikhy ca CBUM pacHMM HAIJMOHANHCTHMA Y EBpONH M CRETy KoOjH Kele

PEBONIYLIHOHAPHE NPOMCHE 3aCHOBaHE Ha JhyOaBH MpeMa apHjeBCKUM BpPEJHOCTHMA H
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KOJU BEpyjy y ONIUTH 3ajeJHHYKH IMJb HAllMOHaJiHe ciobofe, colyjanHe NMpaeae u
pacHor uaenturera, Cpbuja Cpbuma, Eppona Erporssanumal .

B) IIpecynom Oxpyxuor cyna y Hosom Cany K.1/06 ox 10. HoBeMOpa
2006. rogune, 17 MyHONIETHHX H JeAHO MaJIONETHO JIMLE OTJIAIIEHH CY KPUBHM, 360r
Tora 1mTo ¢y ,9. jamyapa 2005. rogune y Hosom Camy oko 19,50 wacoBa ... y
npocropujama dunozodekor daxynrera ... a HAKOH LITO Cy MPETXOZHO ... AOOHIM
ynytersa ofi okp. Jasunosuh I'opana kao opranuzaTtopa rpyne ehune jennooOpasHo
00y9eHHX y LPHO U BPJIO KPAaTKO OUIMINAHMX, YUK Ha Punosodcku GpakysiTer ... 1 y
TOKY OApKaBamba jaBHOI CKyna - TpubuHe mox HasuBoM 'dammucTHYKa mpeTma’ ...
nocsehene obencxasamy JaHa bopbe MpoTHB (amip3Ma ... YIPOXKABATH CHIYPHOCT
NpUCYTHUX, a OKp. JlaBuaosuh I'opan u okp. C. M. cy cBOjUM MOHAIIAkEM MOIJIH
¥3a3BaTH HAlMOHAIHY HETPIEJLHBOCT Mehy HapoJHMa M HALlMOHAJIHAM MarbHHAMa
KOJU XUBE Ha TepuTOpHju Tajammpe CLIIT ¥ To Tako INTO je caM HAYHMH AoNacKa H
I0jaB/bMBaka OKPHBJGEHMX Ha TpHOMHM M3a3BA0 KON TNPHCYTHHX ocehaj
YTPOKEHOCTH M CTpaxa, HAKOH Yera cy OpraHH30BaHO ... NPeKWHYIH pan Tpubuue
THMe IO je oKp. Jasnnoenh ['opan jegHoM of opraHusaTopa ... yAapHo IaMap mpes
CBMM HPHCYTHHMA, T€ Cy OKPHBJRCHH Bpehanu nmpucytHe nocetuone TpuOuue ... vy
nybnuky Oanamu JeTKe HEpPErHCTPOBAHE OpPraHU3alldje YHjH CY AKTHBHCTH, Ca
HacioBoM 'O Tako3BaHuM AHTH(AIKCTHMA' ... 'KOMYHHCTHYKMM IalOBUMa’, YHjH
cafpxkaj IpeAcTaB/ba CYIITHHY OLNHOCA OKPHBIBEHHMX KA0 aKkTHBHCTA OpraHH3allHje
'HamuoHanuu cTpoj’ mpeMa aHTHQAIIN3MY, a KOJHM JIETKOM je Y MOTIHCY, peunMa
‘Cpbnja Cpbuma, Epponma Eppomsbanmma, Kupema mobema! HALIMOHAJIHU
CTPOJ' morna 6uTH H3a3BaHa ellEMEHTapHa HECUTYPHOCT CBHX OHHMX KOjH C€ HE
CIIAXKY ¢4 IbHXOBUM CTABOBHMA H3HETHM Y JIETKY M MOria OMTH H3a3BaHA HALJHOHANHA
HETPNEJLUBOCT IIpeMa CBUM HApOAMMA M HAlMOHAJHUM MamHHAMa KOjH JKHBE y
Cpbuju a Hucy Cpbu“. Cyn je yTBpAMO Aa cy NPETXOAHO OIIMCAHMM pajmhaMa
okpuBbeHH T'opan JlasumoBuh m C. M. M3BpIIMAM KPHMBHYHO JIEJI0 H3a3MBaL:e
HallMOHAJHE, PACHE M BEPCKE MPXKIHE U HETPIEJbUBOCTH U3 unaHa 317. cTaB 2. y Be3u
crasa 1. KpuBu4HOr 3aKOHHKA, a Ja Cy OCTalll OKPUBIGEHH KOjH Cy MOMMEHHYHO
HABEIEHM Y M3PENH Npecylie W3BPIIMIN KPUBHYHO JEJIO YIpOKaRama CUTYPHOCTH M3
ynaHa 138. cTas 2. y Be3u craBa |. KpuBnyHOr 3aKoHHKa.

r) M3 ussemraja MUHHMCTApCTBa YHYTPALILHX IMOCIOBa - Jupekuuje
nonuuuje - Ilonuuujcke ympase 3a rpaf beorpan ox 14. oxtoOpa 2008. rogune ce
yIBphyje Aa je oBaj M3BEINTaj CauUmbEH [TOBOJOM 3axTeBa [IPBOT OIINTHHCKOT jaBHOT
TYXHIAMTRAa ¥ beorpany 3a INpUKYyIUbamke NMOTpeOHUX OOaBEIITEHAd O HIACHTHUTETY
OpraHu3aTopa HALHCTHYKOT CKyna Koju je oapxaH 11, oktobpa 2008. rogwHe, Ha
miaroy Hcupen ®Punoszodexor dakynrera y beorpagmy. Hssemraj caapxm
XPOHOJIOIIKE MOJATKE O TOME KAaKO je CKYN [pHjaBJbeH, KO ce MPOTHBHO CKyNy H -
NHYHE MoJaTKe ocoba Koje Cy 3aapKaHe WIM JIETUTHMHCAHE TOM TIPHIMKOM. Y
H3BEINTajy ce Takohe HABOAM Aa CY TMOJHUMjCKH clyKOEHHIIH MpaTHIN aKTHBHOCTH
HeopMaHMX OpYIITBEHHX Ipyma Koje 3aroBapajy HallUCTHYKE U pacHCTHYKE HIEje,
u3Melly ocramux u "HarnumonamHu cTpoj”, Aa je nopex ocranor, 9. oxtodpa 2008.
roJlHHe pellemheM 3al0pameHO OfpiKapaie jaBHOI CKyma ,Mapm 3a jeguHCTBO
Cpbuje”, koje je ypyueno casusady 3. C, a KOJU je TOM NPHINKOM H3jaBUO Ja e
IpHjaBy NOJHEO y MMe opraHm3zauuje “"HauuoHanHu crpoj", ,3a wmra ra’je JAYHO
3aMonno H. B. mpumajgHuk Te opraHusanije KOjH je YHUeCTBOBAO Y NPETXOJHOM
‘CpunckoM Mmapury’ y Hoeom Cany zajemno ca I'opanoM [laBugoBuhieMm™, kojoM
NPUIMKOM cy 000jHLa THIIEHK clioboze.



YcTaBHH CYE je YIBpAMO Ja cy ce jJocraBfseHH [Iporpam u CratyT
"HauuoHanHor crpoja’, KOjH HHMCY OMJIHM IOTHHCAHH M HHCY CaApXKalH AATyM
JIOHOIIEka, HUTH IOAATaK O TOME Ha KOjH HAauyWH Cy NpHOaBJbeHH, HANA3HIM Ha
HHTEPHETY, U TO Ha Beb-aapecH: hitp://www.stormfront.org/forum/showthread.php?t=245784.
[Iperpanxyjyhu HaBeneHy VIHTepHeT cTpaHuIly, YCTaBHH CYJ j& YTBPAHO Ja € Ha H0j
Hamnasu ¥ T13B. lIporiac 3a noauTHUKO AenoBame "HarmoHnanHor cTpoja”, KojH HHje
JIOCTaBJbEH Y3 NMpeanor PemydauuKor jaBHOr TYXKHIIALITEA, HUTH HAKHATHO,

II

Y nusby yrephuBama fa MM MOCTOje IIPETIIOCTaBKE 3a BOfEme NOCTyIKa
IIOBOAOM MOAHETOTr npejiora PenybnuyKor jaBHor TyXUIamITBa, Y CTaBHY CYN je:

a) Jommcom ox 20. oxtobpa 2008. romune on MumnucrapcrBa 3a
JpaBHY YIpaBy M JIOKATHY caMOYIpaBy ¥ MUHHCTapCTEA YHYTPAILHHX [IOCIIOBA
3aTpaxkuo na ussecte Cyn O TOME Ja M je Y PerHcTpe MOMHTHYKHX OpraHu3aluja,
yIpy:Xema rpaljasa i IpymTBEHUX OpraHM3aIMja, KOju ce NpH THM MHHHCTAPCTBHMA
BOJle, YIHCaHA. [TOJMTHIKA OpraHW3amuja, yApyXkeke rpaflaHa HIM JIpyLITBEHA
opraiusauuja nog HasueoM "HarmoHanHu ctpoj".

MuHncTapeTBo 3a ApKaBHY YIpPaBy H JIOKUIHY caMOYIpaBy je Y
nonucy 6poj 130-024-00-01744/2008-07 og 24. oxtobpa 2008. roguHe HaBeno:

- nma je yeumoM Yy Perucrap NONMHTHYKMX oOpraHu3allija, Koju
MHHUCTApCTBO BOJM CXOAHO wiaHy 9. 3akoHA O IIONUTHYKHM OpraHH3auujama
("Cnyx6enu rmacaux CPC", 6poj 37/90 u "Ciyx6enn rnmacunx PC", 6p. 30/92, 53/93,
67/93, 48/94, 101/05) u unany 12. 3akona o mMunuctapcTeuMa ("CnyxOeHH rilacHHK
PC", 6poj 65/08), yrBpbeHo Ja y oOBaj perucTap HMje YIHCAHA IIOIHTHYKA
opranu3anyja rnoj HazusoM "HanuoHnanHu ctpoj”, Kao u

- aa je yBEOoM y Perucrap yapyxkema, APYUITBEHHX OpTaHH3alMja M
MONMUTHYKUX OPraHU3alja, KOJH ¢ BOJIHM cariacHo wiany 11. 3akoHa o yapyXuBamy
rpahaHa y yapyxema, IpYIITBCHE OpraHu3alije U NOJUTHYKe OpraHM3anyje Koju ce
ocHHUBajy 3a TeputopHjy Counjamuctuuke Deneparneue PenyOnuke Jyrociasuje
("Cnyx6enu muct COPJ", Gpoj 42/90 u "Cnywbenu nuct CPJ", 6p. 16/93, 31/93,
41/93, 50/93, 24/94, 28/96 u 73/2000) u unanmy 12. 3akoHa 0 MHHHCTapCTEHMA,
yIBplieHO na y oBaj perucrap Huje ynUcaHa IIOJIMTHYKA OpraHu3aiuja, HUTH
yApyxeme rpahana, ofHOCHO ApyIITBEHA OpraHM3alija nod HasueoM "HaunoHamHu
cTpoj”.

MHuHMCTapPCTBO YHYTpaIIBRUX MocHoBa je, morwucom 03/10 6poj 212-
20/08-P oxn 28. HosemOpa 2008. ronune, obapectmno Cyx Aa je NpoBepoM MPEKO CBHX
IOJIMIT]CKUX YIIpaBa TOI' MUHHCTapcTBa Ha TepuTopuju Pemrybnnxe Cpbuje yrBpheno
na y Perucrap yapyxema rpaljaHa, 0OHOCHO APYIITBEHMX OpraHu3allija, KOjU ce
takohle BOAMO Y IIOAPYYHMM OpraHAMA OBOI MMHHCTapcTBAa, HHjE YIHCaHA

b 14

~[IOJIATHYKA Oopranu3auuja 'HamuoHanuu cTpoj’ “.

6) On npennaraya 3aTpaxuo Jia NpeIor XOIyHM HaBohewmeM pasnora
U AoKa3a 300r Kojux ce Tpaxu 3abpana "TajHe" MOJUTHUKE CTpaHKe (MONMTHYKE
opranu3audje) "Hauporanay ctpoj”.

[Ipeanarau je monucom on 9. okrobpa 2009. romuue obaBecTHO
YcTaBHH ¢y ja ¢y y upemiory A 6poj 292/08 on 14. oktobpa 2008. ronune, y geny
pasmora, ONHCaHM LPHPOJa M Kapakrep opraHuzanyje "HamumowanHu cTpoj” koju
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IPOUCTHYY M3 IBHXOBOT CTATyTa, OJHOCHO MPOrpaMa, a KOjH cy ¥ €B0jOj CYINITHHH
PAacCHCTHYKYM ¥ HALMOHANMCTHYKA, ¢ 00O3MPOM Ha TO [a 3aroBapajy upesiacT Oeine
apHjeBcKe pace, MOBJNAImMeHu TON0XKa] CpIICKe Hallfje, a INTO je CBE YCMEPEHO Ha
Kpmeme YerasoMm yTepheHux cmobopa u mpasa rpalaHa CpOuje, Hadena rpahaHcke
JEMOKpATHje, JbYACKUX W MABWHCKUX IpaBa, cofo/a ¥ NMPHMATHOCTH EBPOIICKAM
NpHHIUIEMA H BPEJHOCTHMA, KOjH ¢y rapaHToBanu i 21, u 55, Yerasa Pemybmuxe
Cpbuje, mrTo moTBphyje H AeNoBai¢ NPHIATHUKA OBE OpraHusalnyvje y NOjeIHHHM
HCTYIIMMa Kaja je JOLDIO N0 HapyllaBamka JaBHOTI pella M MHpa, Ka0 U UHIEHA
KPMBHYHHMX Jena M Ipexpluaja, a Ha INTa HEJBOCMHUCICHO yKasyje H IIpecyna
Oxpyxuor cyna y Horom Cany K. 6poj 1/06 on 10. HoBemOpa 2006. roanHe KojoM cy
oxpusbeHH ['opaH JlapumoBuh M japyra aumua ocyljeHH Ha 3aTBopcke KaszHe 30or
YYHILCHOI KPHBHYHOT Jejla HM3a3MBamk€ HAIMOHANIHE, pacHe W BEpPCKE MPXKBE H
HETpIIEJbHBOCTH, OJHOCHO YTPOXKaBalha CUTYDHOCTH.

B) 3aTpaxkuo oJ mpeayaraya Ja JOCTABM BHJEO 3aluce O JENOBambY
"HaumonamHor ¢Tpoja” u Jpyre pacnoNoKHBe JoKa3e Ha KOjUMa ce IIPeTOT 3aCHUBA.

Ilpemnarad je monucom oxn 1. geuemOpa 2009. ropuse nocrasuo DVD
KOjH CaJip’XH TPH BHAEO-TOHCKA 3amuca, ¥ To: "M3Boleme u3 Tynena" (y Tpajamy of
50 cexymmu, ca matrymoMm 11. oxTtobap 2008. romune), "Hamam Ha HOJHLHjCKE
cayxbenuke” (y tpajamby ox 26 cexyHnu, ca JatyMoM 11. oktobap 2008. rogune) u
"TIpotecT mpoTue anTH(amucTHIKOT cKyna" (y Tpajamby o 18 MuHyTa M 36 ceKyHnH,
ca patymoM 11. oxtobap 2008. rogune).

YcTaBHE cyJ je KOHCTATOBAaO Ja Ce BHAEO-TOHCKH 3alHCH OXHOCE HA
nojeuHa JIMITA Koja He Hoce OMIIO KaKBe O3HaKe IpyIe HIM OpraHu3alije U Koja ce
HE H3jallmbaBajy 0 TOMe Jla JIM CY NMPHIAIHWIH HeKe Tpylie WX opraHmsanuje, Beh
HCKJBYYHRBO Jajy JIMUHE MOJATKE © ¢e0H U [I0Ka3yjy TETOBAXe Ha CBOM Tely.

r) ¥ nwby CBeCcTpaHOr pasMaTpama IOjeJUHHX YCTABHOIPABHHX
MUTaka Koja,Ccy off 3Hauaja 3a IOCTyName [0 [IOXHETOM IpeJIoTY, YCTaBHU CyH je
OApXKa0 JBE NpPHIPEMHE ceAHHILE, U To 9. menembdbpa 2008. rogune u 20. jaHyapa
2010. rogure.

o) Y ToKy mocTymnama o IIOJHETOM IIpeuIory, 2. jyHa 2009, rogune y
Beorpany je, y opraHusaniju YcTaBHOT cyAa, oApaHa MeljyHaponHa KOH(epeHIHja
oA Ha3zuBoM "YCTaBHO OrpaHHueHe cloboje yApyKHBama", Ha K0joj je pasMaTpaHna
ylopeJHa CcyJICKa IpaKkca M IpHMEeHa MelyHapojHHX cTaHAapia y obmactu
OCTBapUBama cli000/ie yAPYKHUBAKA.

b) Honucom ox 9. mapra 2010. rojune YCTaBHHU Cy je OF ATeHIuje 3a
IpHBpEAHE perucTpe, y .UHjOj HaIAeKHOCTH je, carjacHo Baxehem 3akoHy o
yApyXewmHnMa, Bofjerbe Peructpa yapyxema 3aTpaXHO M3BEIIT3j O TOME Ad JIH je Y
Perucrap ynucaHo ynpysxeme moj HasueroM "HarioHanHu cTpoj”.

Aremnyja 3a mpuBpenne permerpe je 16. mapra 2010. rommne
obasecTna YcraBHH CYR Ja je YBHIOM Y 0a3y momaraka yTBpheHo jga HHje
pEricTPOBAHO HHUjeNHO YApYXKeme ca HasueoM "HauuoHanHM cTpoj”, HHTH je
MOIHETA IPHjaBa 3a YIHC y Perucrap yApyXema NoA THM Ha3HBOM.

e) On Bumer cyza y Hosom Caay 5. mapra 2010. rogute 3aTpakeHo je
nocrasbame mpecyae Bpxosnor cyma Cpbuje Kok 1.617/07 ox 6. jyna 2008. roaune,
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KOjOM jé [IpaBHOCHAXKHO OKOHYAH KPHMBMYHH TIOCTYIIAK HA KOJH C& Y CBOM NPEIIOTY
no3pao PenyGauuKky jaBHH TY>XKHIALL.

VBHIOM Yy JOCTaBIbEHY Tpecyny, Y CTABHU CYA je YIBPAUO Ja j¢ IoMe
JNeNMHMHYHO TperHa4YeHa npeocrenena npecyna OxpyxHor cyna y Hosom Cany K.
1/06 on 10. HoBeMOpa 2006. roguHe, B TO IIPBO V NOIJIeAy NpaBHE KBalu(UKaIdje
Oena, Tako wWTo je Bpxoeuu cyn Cpbmje omeHHO fa je€ y IPBOCTENIEHOM MOCTYNKY
yTBpl}eHO ITOCTOjame MpeTXOOHOr AOroBopa u3Mely ONTYKeHHMX Ja 3ajeIHHYKH
Ipeay3My MPOTHBIIPABHE PAllbe KOJ€ CY MM ONTYKHUIIOM CTaBJbeHE Ha TeperT, Aa Cy
IOCTYIIAIM [I0 YIIYTCTBHMA ONTY:KeHOT ['opana JlaBunoruha, Ja cy 3ajeJHUYKH YIUIH
y caJly ¢a Ta4HO [I0JeJbeHHM YIIoraMa, CIMYHO 00yUeHH U OMHINAHM, Te j&é Ha OCHOBY
TOra Hamao aa cy ontyxeHnn Jasanosuh u Muonpar Credanoprh paame KpHBHYHOT
Jejia U3a3uBamke HAlOHATHE, PACHE H BepCKe MPXKH:E H HEeTPIe/FHMBOCTH H3 4llaHa
134. ctaB 2. y Be3u craBa 1. KpMBMYHOr 3aKOHMKA NOYUHHIIM Y CAaM3BPILIMIAINTBY,
JOK CY OCTaTMX TPHHAECTOPO ONTYMKEHHWX Ppajlbe KPHBHUHOT JeNa YIPOKABAHE
curypHoctd u3 wiaHa 138. craB 2. y Be3u crtaBa 1. KpHBHUHOr 3akoHHKa Takohe
IIOYMHHNIH Yy CAW3BPIIMJIAINTBY, jep j€, IO OLECHH JPYrOCTEHEHOI CYAa, ,J0
OYMIJIEAHOCTH jacHO Jla CY €€ ONTYXEHH CarjlacHNM ca U3BpIIEHeM Jelna H HCTO
XTelH Kao 3ajefHHYKO U Ja je CBako Of BHX YTBpheHHM panmama JIOIIPHHEO Y
H3BpIOCHY HCTOT, YUME CY OCTBapWIM cBa OWTHA ofenexxja caW3BpIIHIAINTBA".
[Tomazehu ox H3MemeHe NpaBHEe KBAIH(HKALMje KPHBHYHHUX Jcia, BPXOBHH cyX
Cpbuje je HaBeICHOM TPECYAOM NMPEHHAYNO M O/UTYKE O Ka3HH, OJHOCHO M3PEYEHO]
YCAOBHO] OCY/TH.

) YcraBHH cyn je, takole, m3Bpumo yBua u y T3B. Ilpormac 3a
TONUTHYKO AenoBame "HammoHamHor crpoja’, KOjH Ce Hajga3sHO Ha IPETXOIHO
HABEICHO] WHTEPHET CTPAHMIMY, a KOjU HHUje JOCTaB/beH y3 mpeaior Pemybmmukor
jaBHOT TYXKWJIAITaBa, a U3 Kora je yrspauo cnenche:

[Ipornacom "Hauwmonannu crpoj" ,II03MBa CBE YacHE pacHe
HAIHOHAINCTEe KOJU Bepyjy V HAINI I[UJb K MOIITYjY HAlle NPUHIMIE Ja OCHY]Y CBOjY
rpyny-hemjy (1o et Jby,IH ¢a KOOpPAWHATOPOM) OPTraHH30BaHy 110 KOHLENTY 'OTIIOpa
0e3 Bolje’ M OCMHUIIJBEHO MOJKMTHYKH Hedyjy y cxuany ca Hporpamom u CtaTyToM, a
Jla CBOJHM TIOTMTHUKHAM aKTUBA3MOM OyIy IpuMep OpyrumMa‘.

OBuM axToM ce v 75 Tauaka Hajy ,.uneje 3a akTupHcTe 'HarnuoramHor
cTpoja’, a Koje ce OTHOCE Ha: OPTaHU3alHjy H GHHAHCHPake, IENIOBAbE, IIPONarally
H CMEpHHUIE 34 XKUBJBEHE XKUBOTA Y CKIIALy ca ‘maeanmima’™.

V Be3m opraHmzaudje H (puHaHcHpama "HanmonaaHor crpoja”,
TIPHIIAAHMINAMA, OJJHOCHO aKTHBHCTHMA ce Ipenopydyje Aa ,,0l ABOjE OO YETBOPO
NpoBepeHUX H ofaHux cabopauna odopme NONMTHYKY henujy 3a TIOMUTHYKO
JCIoBake™, ga yCTAaHOBE ,KoopiMHaropa henuje, Oa oApele WIaHapHHY H
OJIP’KABajy CACTaHKE IO JIOTOBOpPY, Aa OApEAE ,,0JrOBOPHOT 4OBEKa 3a Kacy”“ H Ja
OCMMCIIC pa3He HauuHe 3a caModUHAHCHpahe.

VY Be3W HauWHA JENOBaka MPUMAJHUINMA ce Npenopydyje Aa ,,CBaKy
TIpHYy BE3aHy 3a aKTHBHOCTH He IpWYajy Ipeko TenedoHA™, Ja aKko NOCENyjy
pagyHap ,He 3abopaBe ma hard disk ocraBmma Hem3Opucupe Tparose, Tako Aa
KOMIIPOMHTYjylie cTBapH He qpike Kyhu“, a 3a ITAHOBE H aKTUBHOCTH He Tpeba HHKO
Jla 3Ha OCHM CaMHX YYeCHUKa.

[Tpormac caxgp:xu noceOHe Mpenopyke Be3aHe 3a MPONAraHiy, OAHOCHO
HauuH mupema uneja "HanmonanHor cTpoja”, Te ce Tako NpUIaIHULHMA MoceGHO
npermopydyje Ja: IOHpe MarTepwjan ,CBy/la ¥ Ha CBAakOM MecTy (O KmHra y
O6uOIHOTEIH 0 TIOITAHCKHX caHayuuha)®, Aa ,,MCIUCY)Y Ha CBAKOM IPHKIAJHOM
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MecCTy Iapojie M HaIll HalMOHAHu caMO0a™, Na TpaBe MarasuHe, OpomIype, KIHre,
HaJlemHHIle, 3Hadke, Majuie, CD-0Be¢ KOjH INpPOMOBHINY ,Haury Haejy”, mOa
,»,OCMHILBEHO Hal)y capajHuKe 3a IIHpY MRCTPHOYLHjy“, Na pasroRapajy ca JByOuMa O
JIOKQJIHMM [OJUTHYKUM TeMaMa M OPYIITBEHO NMOJMTHYKO] CHTYAUHWjH Y 3eMJBH M
CBETY, Ja Nnuiy i nocehyjy ,,Haile 3aTBOpeHHMKE™ H MPYKajy KM IOAPIIKY, Aa ce
»IOTPYIle Ha obpalyjy U ycMmepe cuMmatusepe”, fa auctpubyupajy "White Power"
MY3HKY CpPICKO] OMNajHHH, Ja WAy Ha HHTEPHET U IHpE ,HAIly HAEjY Ha CBUM
NaTpHOTKCHM (opyMHMa, Ia KPEAaTHBHO LIHPE KaMIIamy POTHB CBETCKOT LHOHA3MA
H pPacHOT Melllakha a Yy KOPHMCT OuyBama ,Haller HAEHTHTET2", Ja ,,CMHCIe
[IpONaTaHJHO HOBS HAYHMHE Ja JpyAuMa cTaBe A0 3HaWka OHO [UTO Xeje”, na
,»OO0JKOTY]y HMraHcke, XMHECKe M IIMIOTAPCKE MPOJABHUIE H padme, K20 H CBE OHE
KOjH IIOCIYjy ca BHMMa™, ia YIo30paBajy octane ,,cabople Ha CTaBORe TYOMTHHKA H
IbHXOBO IIOTPELIHO JeNIoBame™, Aa ,,pa3rosapajy ca CPICKHM HAHOHAIHCTHMA H
npobyae UM pacHy cBecT™, Ja Wajby OeChIaTHO MaTepHjaln HOBHM CHMITAaTH3epUMa,
Jla Uy Ha CIOPTCKE MaHA(ecTalHje U TaMo JIENe MaTepujall, 12 HACONOWKH c0pazyjy
»OHe Koju xohe fa caymajy“, na uay y mkone W Ha ¢daxynteTe M JUcTpUOYyHpajy
Marepujall, Ia HalpaBe HAJEIHUIE ca IOpYKaMa M Ja WX Jiele Ha CBaKoM MOrOJHOM
MECTY, Aa ,,9HHE CBE ja 3aJ00H]y LITO BHIE CUMIIATH3epa®.

[Tpornac cagp:u H T3B. CMEPHHITE 32 ,,)KHBJHEIHE JXHBOTA Y CKIAAY ca
'mreanuMa’™, KojuMa ce npunagnmuMa "Hanuosansor cTpoja” npemopyuyje, m3Mely
ocTajlor, Aa ,Hayde Ja KOpHMCTe H OJ[pXaBajy CBO OpYKje Koje MM je Ha
pacrroyaramy®, Ja caxyreajy dHmbEHHIE, HH({OpMalldje ¥ NOAATKE HEONXOXHE 3a
»CTBap®, ma Oymy y (opMH H ,,yBeK CIpeMHH 3a YIUYHH CYKOO ca HempHjaresbem™,
Ia ¢opMmupajy ,ekuIly 3a TpeHupamwe®, ma mocelyjy ckymoee ,HempHjaTersa“ H
CHHMajy ITa ce pagH, Jda OApXapajy crajHe, no0pe ogHoce ca cabopuuma y
HMHOCTPaHCTBY, Ja HE pacumajy Hoeal, Beh na ra ynotpebe 3a ,,cTBap®, n1a ,,yKOJIHKO
CY HaNagHyTH Ha cpeld YIHIe, la ce Gope [0 nocnenme Kame KpBH, Kako 6m
HempujaTelh 3Ha0 Ja ca BHUMa He CcMe HMaTH nocna“, Ja yBeK Jenyjy
PEBOYLIMOHAPHO M 2 HE Mellajy MAeoNOrHjy peakLHOHapa ca ,,HIejoM”, na ce Gope
3a "Hammonamuu c1poj" ,,cBHM NOTpeOHHM CpeAcTBAMA“, Oa IMOMAaXy ,,CBOjHM
cabopuuMa® OKO 3anolUbLABAKA, A3 1UTO Yemnhe OpraHu3yjy cycpere ca cabopiuma
M3 JPYTUX TpajoBa, Ja ce Tpyle npa Oyay ¢(H3uYKH COpeMHH H Ja c¢ 0aBe
PEKpEaTHBHO TpYameM M OM3amkeM TeroBa, Ja He YYecTBYjy y Oopdu mozunuje u
orosuiuje, Beh Ja NPOMOBHIIY ,,PEBOIYLHOHAPHH NYT, ma o0aBe3HO MOy Ha
CIy:eme BOJHOT poKa, 0 MOTYRHOCTH y CHenujaTHuM jeAUHHIAMA.

Ilpormac ce 3aBpmasa peumma: ,,’Hanumonmammm ctpoj’ je uaeja o
HenokopHoeTH Cpda“.

HaxnagHoM mnpoeepom wusBpmeHoM 2. HoeemOpa 2010. ropguHe,
VeTaBHE €y je YTIBpDAMO Ja C€ Ha OBOj HHTIEPHET cTpaHuuu Hamasn Qopym
"Hammonanuor crtpoja" uz 2005. roaune, a ja BHIIE HeMa Ha BUJHOM MECTY
ucrakuyror IIporpama, Cratyra, uutu [Ipornaca. Ucro crame je 6mmo n 7. mapra
2011, rogume. ¥V TOM TlepHojy Ha OBOM Beb-cajTy C& Hanasuna HHpOpMauuja ©
OpUnpeMH HoOBOT cajTa, Oe3 Hamohewma kKO Ta ypelyje W BpemeHa xan he OuTH
IIOXPEHYT.

froc

Mebhytum, 30. mapra 2011. roguHe Ha HOBOj MHTEPHET CTPAHHIIN
www.nacionalnistroj.com cy ce, y HCTOBETHOM TeKCTY, ITIOHOBO Hanasuiu CTaTyrT,
ITporpam m Ilpornac "Haumonanuor crpoja”. Ha ucrom Beb-cajTy cy ce Hanaszuie u
dortorpadmje (moctpojennx  yumdopMHUCAaHHWX THNA cIHkaEux ¢ Jeha w
»o0e3mueHnx” yHupoOpMHCAaHMX JMIA), NPONAraHAHH Marepdjan, Qororpaduje
rpadmra, NeTaka W IUlakaTa, amOneMu, apa ,caomurewma” — ,,Caonmurene MOBOJOM
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PacHCTHYKOT ITUTaHCKOT JuBJbamka ¥ [Tanueny 11, jyna 2010. ronuue® n ,,Caonmureme
IIOBOJOM YyCBajama cpaMHe Jexnapanuje o Cpebpenuuu 31. mapra 2010. rogune®,
K40 H T3B. ,,AKTHBHCTHYKH CaBETH".

»AKTHBHCTHYKH CaBETH™ CY O3HAYEHH Kao0 ,,Mayia oMol CBHM HOBHM
cabopumma 1 Opahn koja cy mame ynyhieHa y nenorawme 'HauuoHanHOr crpoja’™, a
HaBOIH Ce€ Jia CY HAMEHmEHH ,KaK0 33 BYKOBE CaMOTH-AKE, TaKO H 32 OHE KOJH CY Y
cacTaBy Heke henuje”. ¥ muMa ce, MOpe OCTANOT, CaBeTyje: ,,He MPUYajTe HHKOM O
BallMM aKTHBHOCTMMA H o hemmju yommrre®, ,kama enykyjete Jpyde npBo Robpo
BUAMTE Ja JH OM HeKo of BHX Morao jJa Oyiae yMemlaH ca HeNpHjaTeJbCKUM
OpraHu3aldjaMa WM ca NonuuujoM™, ,Jobpo ce 3amurtajre xa i OM Bac cyTpa
OLIMHKAPHIH Y TTOJIUIHjH, ,, HEMOJTe MHCIIHTH Ja aKO CY Bac jyde TYKJIH a HHCTE MM
Y3BpaTHIIH, Na JaHac MoxkeTe OMTH akTupucTa ‘HanmoHanmsor crpoja’ u na he Bac
HAIIl TOKPET YYBaTH OJ APYTHX, IPAaBU AKTHBUCTH CC CAMH YyBajJy, 4yBajy CBO]JY 4acT
U yriiell, Hijenna Bac rpyna Hehe yuuHUTH jakuM axo caMu HHUcTe jaku“. OBaj akT ce
3aBpmiaBa peunma: ,,Hagamo ce ma cy Hawm caBeTH cBMMa Jobpopountd, obaBezHO
[IPOYMTAjTe M LUILEBE M IPUHIUIIC HAIler MOKPeTa H CIpPeMHUTE € 33 aKTHBH3aM!
bynure aktuBun!“

v

Ycrapom Penybnuke Cpbuje je yrepheHo:

- na je Penybmuxa Cp6uja ApkaBa cpICKOT Hapoja W CBHX IpahaHa
KOJM Yy BOj XMB€, 3aCHOBAHA HA BIAJABHHM IIpaBa M COLHjallHOj NPaB/H, HA4YEIAMA
rpahaHcke AEMOKpaTHje, JBYACKMM M MamMHCKHM IpaBHMa U cnobomamMa M
IIPUNATHOCTH EBPOIICKHM MPHHIHIIAMA H BpeHocTHMa (wiaH 1.);

- fma ce jeMYd M TpH3Haje yjora NONMTHYKHX CTpaHaKa Yy
JAeMOKpaTcKoM OGJIHKOBamky MONHTHYKE BoJbe rpaljaHa, Ja je OCHUBambe MOMUTHIKUX
cTpaHaka cnofoHO, Ka0 U J1a je HefONYITEHO JeNIoBake IIONIMTHYKUX CTpaHaKa Koje
j& yCMepeHO Ha HaCHMJIHO PYILIEHE YCTABHOI IOPETKA, KPIICHE 33ajeMYCHHUX JbYACKHX
UM MalHHCKUX [IpaBa WIH H3a3HBakhe pacHe, HallHOHAMHe WK BepcKe MpiKibe (YiaH
S5.ct. 1. no 3.);

- Ia je 3abpameHo U KKIBUBO CBAKO U3a3UBAE H NOACTHIAKE PacHe,
HAIIHOHAJIHE, BEPCKE UM APYre HEPaBHOIPABHOCTH, MPXKEE U HETPHEJbUBOCTH (WIaH
49.);

- Ja ce jeM4H cnobofa HMOMMTHYKOL, CHHAWKATHOT M CBAKOr JApYror
VApPYKHBAKA H MpaBo Ja ce OCTaHEe M3BaH CBAKOT YApYXKema, Aa ce YAPYKema
OCHHBajy 6e3 npeTxoaHor oa00pema, y3 YIIUC ¥ PETHCTAp KOjH BOAM JPXKaBHU OpraH,
y CKNafy ca 3aKOHOM, Jia ¢y 3abpameHa TajHa W TapaBOjHa YApYXema, Kao W Ja
VeraBHE cyZ Moike 3a0paHUTH caMO OHO YAPYXeke uyje je Hel0Bame YCMEpEeHO Ha
HACHJIHO PYIIEH€ YCTABHOT IIOPETKa, KpIIekhe 3ajeMUSHHX JbY/ICKUX MIH MalbUHCKUX
[IpaBa UK U3a3MBamke pacHe, HAl[HOHAJIHE WM BepcKe MpXxibe (wian 55.);

- ja YcraBHHM cyl ojiydyje o 3a0paHH paja IOIHUTHYKE CTpaHKe,
CHH/IHKAJIHE OpTraHu3amMje K yapyxerma rpajana (unax 167. ctas 3.);

- Aa YCTaBHHM CyJ CBOjOM OJUIYKOM ypehyje HadMH HeHOT H3BpLIEHa,
Kaza je To noTpedHo (unan 171, cras 2.).

v

C 063MpOM Ha TO fa ce IpEANoroM Tpaky 3abpaHa panma ,TajHe

IOMMTHUKE CTpaHKe (NoMUTHUKe opranu3aimje) "Hanuonamuu crpoj’™, a nonasehu ox
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IPeTXOAHO VIBpeHUX UHmCHHNA U onpemaba wiana 55. Yerasa Koje ce oJHOCE Ha
cinoboay yApyKHBama, Npef YCTaBHH CYL CY ce, Kao IPeTXo[Ha, IOCTAaBHNa ABa
OCHOBHA [HTawma. IIpBo, KakBa je IpaBHA nHpHpoja opranuzauuje "HaumoHamupy
cTpoj"”, OBHOCHO Ja JIM OHAa WMa mpomucaHa ofeNexja MONUTHYKE CTPAHKE HIH
yApyxema rpaljaHa u, y 3aBHCHOCTH Of OArOBOpA Ha IIPETXOJHO MHTAabe, Ja JIH CY
HCIyHeHH YCIIOBH 33 Boljeme mocTymika 3a 3abpaHy oBe opranu3aliyje HiH ce Pagu o
YIPYXewy Koje je 3abpabeHo o CHIIM caMor YCTaBa, Ha OCHOBY oipende unaHa 55,
craB 3. Ycrasa.

Haume, onpenbe wiana 55. Yerara jemMue clobony yapyxHUBatba Ha
HCTOBETAaH HAYHH 6e3 0031pa Ha IHJbEBE 3apajl 1Hjer OCTBapHBarba ce oapeljena nmima
yIPYXKyjy (NONHTHYKO, CHHIMKATHO M CBako APYro YIAPYXKHBame, Kako je To
yrepljero craBom . umana 55. Yerasa), Te je cTora M mojaM yApy:Kema M3 unaHa 55.
Verapa, Mo oneHH YCTaBHOT cyfa, OMIITH I0jaM KOjH c€ jeQHAKO OOHOCH HA CBe
ofiMKe IyTeM KOjUX €€ OCTBapyje 3ajeMueHa crmofona, Jakie M HA IIOJHTHYKE
CTpaHKe M Ha CHHAMKATE M Ha yApyxema rpahana. Kaxo je, nasse, onpentom crasa 2.
wrada 55. YcraBa yrepheHo Ila ce {cea) yApyxema OCHHBajy 6e3 MPeTXOAHOT
omodpera, any y3 youc y perHcTap KOjH BOAM JPMKaBHHM OpraH, M TO ¥ CKJIALY ¢a
3aKOHOM, AaK/e Ha Ha4UH MPOIMHCAH 3aKOHOM, TO CY 33 OATOBOD Ha NHTAME KAKBa je
TipaBHA IIpHpoJa OpraHu3alije unja ce 3abpaHa TpaxHd 0O 3Ha4aja oxpente Baxehmx
33aKOHA KojuMa je Girmxe AedHUCAH [I0jaM IIOJIMTHYKE CTPAaHKE, OMHOCHO YAPYXKEha
rpabana u KojuMa je ypeheH HauHH BUXOBOT OCHHBAGA,

3akoHOM O MONATHYKUM cTpankama ("Cinyx6eHu rmacHuk PC", 6poj
36/09) je mporHcaHo: Aa j& MOJIMTHYKR CTPAHKA Y CMHCIY OBOT 32KOHA OpPraHH3alHja
rpaljana cioBoano H JOOpPOBOJEHO YAPYXKEHHMX, OCHOBAHA pa/M OCTBapHBaIbGA
MOJTHTHYKUX LMJBEBA JEMOKPATCKHM OOJMKOBameM MONMUTHUKE BOJbe rpahjaHa M
ydemha Ha n30opuMa (Wnan 2.); a NONHTHUKA CTPaHKa CTUYE CTATYC IPABHOT JTHIA
JaHOM ymiHca y Perncrap MOMHTHYKEX CTpaHaKa M JIa IOYHILE €A PaJIOM AAHOM YIIHCA
y Perucrap (4naH 5.); na DONUTHYKA CTPaHKa JENyje y CKIamy ca YCTaBOM, 3aKOHOM,
IIpOrpaMoM, CTaTYyTOM M ApYTHM OIINTHM aKkTUMa (WnaH 7.); Za ce NONUTHYKA
CTpaHKa OCHHBa Ha OCHHBa‘IKOj CKYIIIITHHA JOHOLIEHEM OCHHBAYKOI AKTa,
Iporpama, cTaTyTa u m30opoM nuua opnamlieHOr 3a 3acTyName IONATHYKE CTPaHKe
(wiar 10.); Aa mporpaM NOJMTHYKE CTPaHKE CANpKH ONMMC TOJMTHYKMX Havesa,
LHJBEBA K BPeIHOCTH 34 KOje ce TONMTHYKA CTpaHKa 3anake (wian 13.); na je craryr
OCHOBHH OIILITH aKT NONKTHYKE CTPAaHKE H [a ce cTaTyToM obaBesHo ypeljyje, Hamely
OCTaJNIoT, HA3UBR H CeNUINTE IONHTHYKE CTPaHKe, CUMOOIHM BH3YENHOT HUAECHTHUTETA,
W3MTIEN M CafipiKMHA IedaTa IOMHTHUKE CTPAaHKe, YCIOBM M HAYWH yuJlambUBamka M
TIpecTaHKa WIaHCTBA, NpaBa, o0aBe3e M OATOBOPHOCTH WIAHOBA, OpraHU3aldja IO
TEPHTOPUjaTHOM MNPHHUMIY M YHYTpAaIllha OpraHu3andja, OpPraHd M EBUXOBA
opnamliersa, OCTBAPHBAEKE jABHOCTH paja, ka0 H HauuH (uHAHCHpaka TONHTHUKE
ctpanke (wian 14. cT. 1. ¥ 3.); /i@ je TONMTHYKA CTPaHKa JY)XXHa Jla yIYMHH jaBHO
OOCTYIIHHM IIyTe€M HHTEPHETA OCHHUBA4YKH axT, JHYHO MMeE 3acTYIIHHKa TOMHTHUKE -
CTpaHKe, IIporpaM, CTaTyT M JApYyTe OMIITe aKTe MONHTHYKE CTpaHKe, KO HX JOHOCH
(wnan 16.).

3akoHoM o yapyxewuma ("Cnyxbenu rmacHux PC", Gpoj 51/09) je
MPOTIMCAHO: Oa j€ YApPYXcHe, Y CMHCIY OBOT 3aKOHA, AOOPOBOJEHA M HEBNaJHMHA
HeJoONTHA OpraHH3alHja 3acHOBaHa Ha ¢J0BO/MM yApY)KHBamka BUIIE (GU3HUKHX HIH
IIpaBHHX JIHIA, OCHOBAHA Palyl OCTBApHBama U yHanpehema oapeleHor 3aje HUYKOr
WJIA ONIITEr IUJBA M HHTepeca, KOju HUcY 3abpaleHH YCTaBOM HIM 3aKOHOM (4naH
1.); ma ce Ha MONMTHYKE CTpaHKe, CHHAWKATe, YApYXema OpPTaHH30BAHA DpalH
ofaBbama oxpelieHuX AeNaTHOCTH Y UMJBY CTHLAIA NOGHTH, CIOPTCKe OpraHu3alHje
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H YOpYXeHa, IPKBe U BEpCKE 3aj¢THUINE, CIIOHTAHA NMPHBPEMEHa ITOBE3UBaHA BUINE
JHIla M Jpyra yIpyXcha 9UjH je pag ypelen moceOHUM 3akoHOM, oApende oBor
3aKOHA CXOAHO IPUMERYjY ¥ IMTalHMA Koja HUCY ypelheHa THM noceOHUM 3aKOHOM,
Kao u na cy zabpameHa TajHa H TapaBojHa ympyxema (wiaH 2. ¢T. 2. u 4.); #a ce
yIOpY/KEmke OCHHBA M OpraHH3yje clo0ODHO H Ja jé caMOCTaTHO Y OCTBApHBAY
CBOjHX LWJBEBA, Ja IWBCBH M JENOBaBe YAPYHKEHAd He MOTY OUTH YCMEpPeHH Ha
HACHIIHO PYIIeH¢ YCTABHOT IOpPETKAa M HapyIIaBame TEPHTOPHjANHE HEJIOKYIHOCTH
Peny6nukxe Cpbuje, xpimeme 3ajeMIeHHX JBYACKMX HJIH MAmBHHCKHX IIpaBa HIH
H3a3MBamke M [IOACTUIAKE HEPABHOIPABHOCTH, MPKEbE M HETPIEJEUBOCTH 3aCHOBaHE
Ha PacHOj, HAI[HOHATHOj, BEPCKO] MM APYTOj IPUMATHOCTH HIH ONpEleSbebY, Ka0 H
nony, pony, ¢M3MYKHM, TICMXWYKHM HJIH JDYTMM KapaKTePHCTHKAaMa M
crnocobHocTMa (wiaH 3. ¢r. 1. ¥ 2.); ma YIpYXeme CTHUE CTATYC MPAaBHOT JIMIA
JaHOM YIHca Yy perdctap (wiaH 4. cras 2.); Ja C¢ YAPY)KEHE OCHHBA YCBAjambeM
OCHMBAUKOI aKTa M cTaryTa H m3bopoM Jmua opnawheHor 3a 3acTyname, Ha
OCHHMBAUKO] CKYNINTHHH YApYXema (wnan 11. ctas 1.); Aa je craTyT OCHOBHH OINITH
aKT YJPYXKEHa U 1a ce CTATYTOM, IIOPE OCTaNOor, 00aBe3H0 ypeliy]y HA3UB M CeIHINTe
yOpyXema, 00JacT OCTBApPHBAKA IMJBEBA M LMJBEBH PaiH KOJUX C€ YIADPYKEHE
OCHHBa, YHYTpalllka OpraHH3aldja yApyxkema, OpraHM H HBHXoBa oblamhena,
OCTBApHBalk€e jaBHOCTH pPajia, YCIOBM W HA4YHH Yy4llalbHBama, NpaBa, obaBese H
O/IFOBOPHOCTH WIAHOBA, K40 H HAYHH CTHUIAKkA CPEACTABa 3a OCTBAPHBAIbE LIUJBEBA,
oprauy, wuxopa opnamherna, cacTas, Ha4MH N300pa u onosusa (wiag 12. cr. 1. 1 3.);
Ja Perucrap yapy:xema BoAM ATeHIMja 3a IPHBPEIHE PETHUCTPE, K0 IOBEPEHH 1IOCA0
(anan 26, cras 1.).

YeraBHH cyn ykasyje Ja K3 HaBe#eHUX ofapenaba 3axkoHa o
MONUTHYKHM CTPAHKaMa M 3aKOHA O YAPYKembUMA IPOH3/asH:

- Ja cy ¥ TONMTHYKA CTPaHKa M yApyXeme rpaljana opraHusammje
¢10GoaHO H NoOpOBOJEHO YAPYKEHHX rpaljaHa, a Ja CYIITHHCKY PasiuKy Meljy muMa
YHHEG IMIWEBEBH 300T KOjHX ce rpaljaHRt yapyxyjy — MONHTHUKA CTPAHKA C€ OCHHUBA
pagu OCTBapHBaiba IOMHTHYKUX LHJBEBA JICMOKDPATCKHM ODIHKOBAILECM IIONHTHYKE
BoJbe rpafjaHa u yuemha Ha u3bopHUMa, 0K ce yApYxewe rpaljaHa OCHHBA paiu
OCTBapHBama M yHanpehema ofpeljeHor 3aje/tHHYKOT WIH ONIUTET M6 H HHTEpeCa;

. -Ja IHJBCBH H JEJIOBAILC, KAKO IMOJHTHYUKE CTPAHKE, TAKO H YAPYKEba
rpahaHa mopajy OuTH cariacHM YcTaBy, MITO 3Ha4yM Ja je HeNONYIITeHO, OAHOCHO
3a0pameHO [enoBake Koje je YCMepeHO Ha HACHMIIHC pYINEe YCTABHOI TIOPETKa,
KpLIEke 3QjeMYCHHX JBYACKHX M MambHHCKMX I[1paBa HIIM H3A3HBAKBE PACHE,
HALMOHATIHE WJIH BEPCKE MPKILE;

- /i@ ¥ TOJUTHYKA CTpaHKa U YApyxeme TpahaHa [IPaBHH
cy0jeKTHBHTET (CTATYC NPaBHOT JIMLIA) CTHYY YIIHCOM Y oAroBapajyhu perucrap;

- Jla ce M MONMTHYKA CTpaHKA M yIpYXewe rpahaHa OCHHBAjy Ha
OCHHEAQUKO] CKYNIITHHH JOHOMICHEeM (YCcBajameM) OCHUBAYKOr aKTa, craryra (KoZx
IONMTHYKE CTPaHKE M TporpamMa) ¥ u36opoM nuna oBnamheHOr 3a 3acTyIame;

- Ja je cTaTYT OCHOBHHM OIIITH aKT U IIONHTHIKE CTPAHKE U YAPYXKEmba
rpabhana;

- [a je, kKako npema 3aKoHY O MOJIMTHUKUM CTpaHKaMa, TakQ H IpeMa
3axoHy 0 yIpyxKemHMa, ypehuBame ImHTama Koja c¢ ORHOCE HAa CCAMINTE, YIAHCTBO
(ycroBe M HAaYMH CTHI@AEA CBOJCTEA WiaHa, Ka0 M HMHUXOBHX TipaBa, obaBe3a H
OJIrOBOPHOCTH), OpraHe, YHYTpalllby OpraHM3aldjy H HauMH QHHaHCHpama,
3aKOHCKH yCJIOB Ja OH jeiHAa opraHu3anuja MMala CBOjCTBO IIOJMMTHYKE CTPAHKE,
OJHOCHO YApYXKeka pabaHa, jep ce, carnacHO HaBEACHHM 3aKOHHMA, OBA IIHTAmba
obaBesHo ypeljyjy cTaTyToM;
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- Ja ¥ 3aKkOH O TIOJIMTUYKUM CTpaHKaMa ¥ 3aKoH O YAPYXeHmHMA
canpxe ojpeade KojuMa ce HONUTHYKA CTpaHKa, OJHOCHO YIApyxXewme Ipabjana
obage3yjy na 0be3bezie jaBHOCT CBOT paja.

Ha ocHoOBY unBmeHHIA KOj€ Cy ¥ OCTYNKY YTBpljeHe, a Koje ce oiHoce
Ha opranuzaiyjy "Hanwonannu crpoj”, umja je 3abpaHa TpaxeHa IOJHCTHM
[IpEeAIOroM, ¥ cTaBHH cyI KOHCTaTyje cienehe:

- na "Hanvonanuu ¢Tpoj” HUje ynucaH HUTH y Peructap mojuTH4KHX
CTpaHaka, HUTH y Perucrap ynpyiema, KOjH ce BoJe carjlacHO BakelinM [pOonucHMa,
a Taxolje HHje OWO ynucaH HH Y oArosapajyhe perucTpe KOjH cy ce BOJMIH Y cKliaxy
ca 3aKOHHMa KOjd cy OMIIM Ha CHa3M JO CTyHama Ha CHary caja Baxeher 3akona o
IOJIMTHYKKM CTPaHKama ¥ 3aKOHa O Y/IPY:KemhHMa;

- Ja HeMa Iojaraka O TOME Ja I je W Kaja OIp)KaHa OCHHBAYKa
CKYIIIITHHA OBE OPraHU3aInyje;

- na "Hauuwonanuu ctpoj” uMma Craryr, a mopex tora m Ilporpam,
IIpornac 3a NONUTHYKO AENOBAKE U T3B. AKTHBHCTHUKE CABETE, KOjU IpeMa CBOjoj
CAJPXHUHU IIPEJCTaB/bajy OMNINTE aKTe KOjUMA CYy jacHO YTBpPHCHH IMJEEBH OBE
opraHu3anyje 1 Ha9HHH BHXOBOT OCTBAapHBAhA;

- Ia opraHu3anuja uMa Ha3ue ¥ wiaHoMm 8. Craryra ypelen cumOon
BH3YeITHOI WAeHTHTeTa (KpCT ca 4YeTHpH Oluia Y OKBHPY Hasmea "HaimmoHamnu
cTtpoj"), amu ja, npema unany 10. Craryra, Hema ,3BaHMYHE TPOCTOPHjE WM
MOMTAHCKY agpecy™, Beli ce KOHTaKTH YCIOCTaBIbajy ,,JIMYHO — IO IIPEHOPYLH HIIH e-
mail-oM™;

- Ia, npeMa unaHy 12, Craryra, "Haudonanuu ¢tpoj” ,,HeMa 3BaHHYHO
4JIAHCTBOY, alM je u3 Apyrux ogpemaba Cratyrta, kao M u3 oxpemaba Ilporpama,
[Ipornaca u ,,AKTUBHCTHYKHX caBeTa“, HECIIOPHO Ja OBY OpraHW3alijy YMHE JHLA
Koja cy joj DpHUCTYyIMIA paid 33jeflHHYKOr [JENOBamkd HA OCTBAPHBAILY
NPOKJIAMOBAaHUX LHJbEBA, a4 KOJU €€ y HAaBCACHHUM aKTHMa O3HA4aBajy MOjMOBHMA
»AKTHBHCTH", , IPHIIATHUIM MIH ,,cabopuu’™ M Ja CY HABCACHHM AKTHMA jacHO H
JleTalbHO ypeheHa BUX0oBa NpaBa, obaBe3e U OJTOBODHOCTH, Ka0 M HaUHH M YCIOBU
o[l KOjUMa HEKOo Moxe npuHeTynutd "HalmoHamHOM cTpojy" (aKTHBHCTA
"Hammonansor crpoja”, mpeMa oapembaMa CraTyTa, MOKe OUTH ,MCKIJBYYMBO
NPUIAHUK Oelie apHjeBcKe pace’);

- Ia npeMa 'naHy 6. CraTyTa, opraHu3auija ,.Hema Bohy, HH BohcTBO™
¥ Jla IpHKYIJBEHH NOAaIy HecHopHO ynyhyjy Z1a y ¢dopMalHOIpaBHOM CMHCIY HE
IIOCTOjN JHIe oBnamhieHO 3a 3acTyname opraHusanyje, HHTH ce H3 CraTyra MIH
JPYTHX OIINTHX aKaTa MOX€ YTBPAUTH Ja IOCTOje 3BAHWYHH OpraHu ca
oplaimnhiemsUMa Koja cy THM aKTHMa lpeasuleHa, ajny ce U3 [IPaBHOCHAaXKHE IIpecye
BpxosHor cyna Cpbuje Kxl. 617/07 on 6. jyna 2008. ronuHe, Kao M JOCTaBJBEHOT
M3BelITaja MHUHACTAPCTBA YHYTPALIBMX IIOCIOBA, Takobe Hecnopro, yrsphyje jpa
(haKTHYKH IIOCTOje JIMma Koja, 3a pasiMKy o ,,00HYHHX aKTHBHCTA, OpraHu3yjy,
OCMMIIIBABAjY ¥ YCMEPaBa]y KOHKPETHE aKTHBHOCTH OpraHu3alyje;

- Jjga wuako CraryroM ¢opManHO HHCY ypeheHM YHyTpamma
OpraHH3alfja H HauyHH (MHAHCHpamka OpraHu3alije, OBa NMHTamka 3ampaBo ypehyje
138. [lpormac 3a MmONMTHYKO [ENOBame, KOjU C€ OIHOCH Ha ,,OpraHM3aUlHdjy H
(vHaHCHpamke™, a 3 Kora mpousnasy Aa "HamwoHansn cTpoj" menyje mpeko ,,rpyna-
hennja®, koje unHe ,, A0 5 JBYOH ca KoopAHHATOPOM® (,,ipenopy4dyje ce* na ABoje 10
YeTBOpO ,,[IpOBEpeHUX M ojaHux cabopana™ odopme ,nommtHuxky hemnjy 3za
IOJIMTHYKO JEJIOBame™, Ja YCTaHOBE ,KOOpAMHATOpa henuje* u jma ompxaBajy
CacTaHKE 10 JOTrOBOpPY) H Aa ce (HMHAaHCHpa W3 “WIAHAPHHE M IPYTHX JOTOBOPEHHX
HauyMHa ,caMouHaHCHpama™ (,,cabopuuma™ ce ,ipenopydyje” na y oxsupy henuja



13

oJipelie WIaHapHHy, Aa onpeae ,,0ATOBOPHOT HOBeKa 3a Kacy™ W Ja ,,0CMHCHEe pa3He
HauHHE camohHHAHCHPamka™);

- [Ia ¢y, HacypoT 3aKOHCKEM ofaBe3aMa Jia ce Mojaly KOjH ce OHOCe
Ha MNOJIMTHYKY CTPaHKY, ONHOCHO YApy:Xeme rpaljaHa YYuHE JOCTYITHMM jABHOCTH,
MpaBuila YCTaHOBJbeHa CBUM akTuMa "HanuoHansor ¢tpoja" ycMepeHa Ha TO [a ce Of
jaBHOCTH caKkpHje CBaKH MoJaTak KOjH OM MOrao Jia JOBeAe N0 HASHTH(HKAIIMje JIMLA
KOja Cy OCHMBaud OpraHM3andje, Koja PYKOBOAC IECHHUM DagoM M KOja CY ECHH
YIAHOBH, KA0 U A0 HACHTH(HKAIH]e IIe je CeaHITe oprannaauuje, OIHOCHO M3 KOT
MECTa, KO H Ha KOjH HAYWH OPraHH3Yje HEeHO JeJIOBAKE.

Konauyno, YcTaBHH cyn je yTBp,zmo Ja u3 CraryTa U CBHX QCTaJlUX
IIOKyMeHaTa 1 akaTta "HanHoHamHOr cTpoja" MpoM3Nasd Aa ¢e paad O OpraHH3anuju
YHjU CY WHJBEBH YCTaBOM H 3aKOHOM HEICIYIUTEHH, ONHOCHO 3abpameHH. Haume,
npema wiarny 5. Craryra "HaumonanHu crpoj" je ,caBe3 pacHO CBECHHX
HAallHOHANHCTa*, a CBH IIPOrpaMCKU LIHJBEEH 300r KOjHX je OpraHm3anyja OCHOBaHA W
3a YHje OCTBAPHMBAILE CE 3ajlake, 3aCHOBAHH cy, Kako ce y IlporpaMy H3pHYHTO
HaBOAH, Ha HanMmohHocTH ,,0ene apujeBcke pace® W 3ajaramy 3a ,.yje/THIbehe CBUX
CPIICKHX 3€Majba y jJeAHHCTBEHY (YHHTapHY) CpICKY HAllMOHAJHY Jp:KaBy Koja
OCHTypaBa IIOCTOjarh€¢ U TIPENOpOJ CPICKE Hauujeé Yy BEIMYHHH CJIOBEHCKOT
apHjeBCKor Hacneha, mpeTe:XHO AMHApCKOr moApacHOT THHA™, y kxojoj he jemHo on
OCHOBHHMX Hauena OHTH M ,,pacHO OGHONIOINKA 3alITUTAa HapoAa“, a y Kojoj ,IyHO
rpabaHcko NpaBo ... MOTY HMATH CaMoO JIOjaIHH NPHIIAIHUIKM HANIe 3eMJBE KOJH CY
IpUnagHUuIK Oelle apyjeBcKe pace, AOK OM Jip¥aBibaHU KOjH Cy He Oesie pace M pacHo
MelIaHH HMaJiM ojipeheHM craryc M orpaHMdeHa Ipapa™. CBH OCTAIM UHUJBEBH,
NIPENOPYKE M HAEjE, CapiaHH Y OBOM M ocraluM axkTuMa "HammoHajiHOr ctpoja"
MpPEACTABJBE]Y pa3pally OBOI OCHOBHOI' [IHJbA M KOHKPETH3AK]y METOOa KojuMa Tpeba
HohH HO HEroBOor OCTBapema, a Kpo3 JeloBamke M IMOoHalame NpUIIafHuKa Te
opranuzandje. Takohe, YcTaBHH ¢y je Ha OCHORY IPaBHOCHAXKHE KPHBHYHE IIpecye
BpxoBaor cyna Cpbuje, kao M caapXHHe ,,caomuTema™ Koja Cy ¢€ Hanasuia Ha
HHTepHeT cTpaHHIM OBe OpraHU3alnije yTBpAHO ja "HanuoHanHE ¢Tpoj” HE caMmo na
je OCHOBaH paaH OCTBapHBaka YCTaBOM 3abpameHHX LHJbeBa, Beh M KOHKpeTHO
Jelyje Ha BbUXOBOM OCTBapHBALY.

Ilo onenm YcTaBHOr cyna, npeTXoAHo yTBpheHe uMmeHHLe ynyhyjy
Ha 3aKkpyyak Ja "HaumuonHamH® cTpoj" mpencTaBiba oOJHMK OpraHH30BaHOT,
KOOPAHHUPAHOT, TPajHOr M 33jeJHHYKOr JeNoBamka oxapeljeHe rpyne nuua pagn
OCTBapHBamka YHaIpeA JepMHHCAHNX I[M/beBa U ONpelesbea, Y CKIady ca jacHo
»IIPOIIHCAHNM® HAYMHOM JeNIOBaiba, (PYHKIHOHHCAKa H (HHAHCHpama, Kao H ca
nmpenus3Ho yrBphenuM npaeuMa, ofaBe3amMa M OATOBOPHOCTHMA  IHETOBHX
npunagHuka. ¥ ToM cMucay, "HammonanHu cTpoj” CyIUITHMHCKH HCHYHAaBa YCJIOBE
nmpema KojuMa ce, carflacHO 3akoHY O IOMHTHYKHM CcTpaHkaMa W 3akoHY o
yApYKelbHMa, OIHTHYKA CTPAaHKa M yApPYXKeme rpahaHa pasiukyjy o4 HehOpMaIHHX
rpyna BHIIE JIHLA ,,a KaKBe cy, [puMepa paiy, OHie ekcTpeMHe HaBHjadyke Ipyle u
IOATpYIe”, 3a udjy 3abpany je YcrtaBHM cya y npeamety VIIY-279/2009 3axkipyuxom
onm 17. mapta 2011. romune ("Cnyx6enn rmacaux PC", 6poj 26/11) yTBpauo aa Huje
HAUICKAH 3a nocrymase. ITpH ToMe, YceTaBHW cyfl Hamasu jda ce "HanuoHanHH
cTpoj”, Hako ce, npema oapeabm wiana 5. CraTyTa OBe OpraHM3auHdje, pagd o
LIIOMHTHYKO] OpPraHu3alijH [IpoNarangHO-¢IYKAaTHBHOI KapakTepa®“, He MO¥Ke
CMATpaTH MOJMTHYKOM CTPAHKOM, jep HHM M3 jeIHOr aKTa OBe opraHusalHje He
[IpOM3Ia3d Ja je ocHoBaHA pand ydewlia Ha u30opuma, WTO je, cariacHo olpeiadbn
wiaHa 2. 3aKoHa O MOJIMTHYKHM CTpaHKama, OMTHO ofelnexje IIOJIMTHUKE CTPaHKeE, a
IOTO ClIel U M3 Tymauema ofpenbe wiana 5. ctae 1. Ycrasa. Ca apyre crTpane,
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yIphene ummennne (to wro "HanuonanHu c1poj” Huje ynmucan y Perucrap
yApykema, TO INTO HeMa IojaTaka O ToMe Ja JIM je M Kaja ofpKaHa OCHHBauKa
CKYNINTKHA, INTO HeMa IoJaTaka O OCHHBauWMa, INTO Ce He 3Ha CEAMINTE
opraHMzalMje, IITO HeMa Jinle oblamheHor 3a 3acTyname, IITO HeMa MM ¢ He MOXKe
YIBpAHTH Ja HMMa OpraHe) vkasyjy jma "HamuomanuHu ¢10j” He HCOymaBa 3aKOHOM
NpPOTIHCAHE YCJIOBE KOjH Ta Y (opMajHOM CMHCIY YHHe yApyxkemeM rpahaHa.
Meljyram, YCcTaBHHA Cy/1 je OIEHHO J1a ¢y HaBe/IeHH (OPMAHH He0CTalld Tocneauna
CBeCHe HaMepe OCHHMBaya OBe OpraHM3alldje, a Koja je HecKpMBeHO AchHMHHCaHA H
BeHEM akTuMa (<uad 10. Cratyta mpeMa KOMe ¢€ KOHTAaKTH YCIOCTABJBA]Y JHYIHO —
IO, IPenopyM WiH e-mail-om; unan 11. Craryra npeMa xoMe je ,,cTporo 3abpameHo
ofjaB/PMBaE YOWHHBHX CIHKA MM HMEHAa AaKTHBUCTA; ,Maeje” caipxaHe ¥y
[Tpornacy 3a MONHTHIKO JENOBamke Koje ce oJJHOce HAa HaUMH JeNoBamba ,,aKTHBHCTA®,
a KojHMa HM ce IIpenopydyje ha ,,CBaKy NpHTy Be3aHy 3a aKTHBHOCTH He IpHUajy
npexo Teneona®“, ma axo mocenyjy padyHap ,.He 3abopaBe ga hard disk ocraespa
HeH30pHCHBE TparoBe, Taxo ga Kommpomutyjyhe cTBapu He npike Kyhu®, nma 3a
IUIAHOBE M AaKTHBHOCTH He Tpeba HHMKO Jia 3HAa OCHM CaMMX Y4YecHMKa; ,JIpenopyke
cajpKaHe y T3B. ,, AKTHBUCTHYKHMM CZBETHMA™) Jja IIPHIIAJHHIE OBE OpPraHuM3anmje u
HaYMH BUXOBOT MeljycobHOr AenoBama OCTaHy BaH JOMalllaja jaBHOCTH, OXHOCHO Ja
JIeNyjy II0 IPHHIUNY TajHe opraHu3aimje. OBO YIpaBo W3 pasiiora mTO je BHXOBO
JleJIOBake¢ YCMEPEHO HA OCTBApHBAame 3a0pameHUX LIMJBEBA, TC CE THME HAJIEKHAM
IpKaBHUM oOpraHuMa oHemoryhasa mim oTexmaBa Ja NpeMa caMoj OpPTraHH3aldjH,
HEeHAM OCHMBAYMMa W MPUIaTHUIMMA TPefy3My YCTaBOM W 3aKOHMMA IIPOIHCAHE
Mepe # CaHKIIje.

[Tonazehm ox wusnoxeHor, YcTaBHM cCyJd je 3aKJbydHo ma, ¥y
KOHKpPETHOM cliyvajy, HaBelleHH (opMalHM HEJOoCTallM He Mory na Oyay oxn
TIpecyJHOr 3Havaja 3a OLICHY YCTaBHOT cyaa aa "HamuoHanHH cTpoj"” MMa xapakTep
YAPYXeha, JIH J1a YIIPaBo TH HEAOCTALH, Ka0 X Pa3lio3d BHXOBOT IOCTOjaba YKa3yjy
-ia ce, [0 ONEeHH Y CTaBHOI CYJIa, Pajii O TAJHOM YIPYXKEmY.

Kako je oapembom wmama 55. ctaB 3. VYerapa yrepheHO nAa cy
3abpameHa TajHA ¥ NapaBojHa YAPYKema, a MITO je NPOIHNCcaHo U oapeaboM unaHa 2.
craB 4. 3aKoHa O yIOpYXeHHM4, TO je YCTaBHHM CyJ YTBPOHO Jia HEMA YCTABHOT
OCHOBA Ja CE MO MOJHETOM Ipeiiiory PermyONHYKOr jaBHOT TYXXHOLA CIPOBENE
3axoHoM o YcrasHoM cyay ("CnyxOenu rmacHux PC", 6poj 109/07) mpomucanu
noctymak 3a 3abpaHy pana [OJHTHYKE CTPAHKE, CHHMKAHE OpraHu3alyje,
yApY)Xema rpaljaHa UMM Bepcke 3ajefHHe, a KOjH, IOpel ocTanor, MoapasyMepa jJa
ce y OBOM IIOCTYIIKY OXpxkaBa jaBHa pacrpaBa (wiadH 37. ctas 1. 3akoHa), ga cy
YUECHHMIIM Y OBOM IOCTYIKY, OAHOCHO Y jaBHOj paclipaBM, HOJNUTHYKA CTPAaHKa,
CHH/IMKAJIHA OPraHM3alyja WIn yApyxeme rpahana unja ce 3abpaHa Tpa¥ku M OpraH
KojH je mojaHeo npemior 3a 3abpany (wian 29. tauka 8) 3akoHa) W Oa je AEjCTBO
OfTyKe YCTABHOI cyja KojoM ce 3abpamyje paj NONHTHYKE CTPAaHKE, CHHIMKAIHE
opraHusauuje, yapyxema rpaljaHa HIM BepcKe 3ajeHHLE, HEHO OpHcame H3
oprosapajylier perucrpa ZaHOM OOCTaBJbama OMJIYKE YCTaBHOT CyJAa HAIJIEIKHOM
oprany (unau 81. 3axona). Hamme, momrro cy TajHa yApyxema 3a0paeHa 10 CHIIH
VeraBa, TO OJIyKa YCTaBHOT CyJa Y KOHKPETHOM Clydajy IpeAcTaB/ba CaMo
yrephewe ga je "HanpoHayiHu crpoj", opraHmsaneja uuja je 3abpaHa TpakeHa
HOAHETHM MpPEUIOTOM, TajHO YApYXKewe, udje je IejloBame 3a0pameHO CarnacHo
Verasy, C 003upoM Ha HaBeJIeHO, YCTABHH CYJl je OMIYUHO Kao y Tauku 1. u3pexe.
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VI

OuxpenboM wiana 81. 3akoHa ¢ YCTaBHOM CyLy je, Kao IUTO je pedyeHo,
TIPOTIMCAHO NEjCTBO OAMYKE KOjoM YCTaBHH ¢yI 3abpamyje pal MONHTHYKE CTPAHKE,
CHHAMKAJIHE OpraHusaiije, yapyxemwa rpaljaHa uiam Bepcke 2ajelHHIE H OHO ce
CBOOH Ha Opucame 3abpameHor viapyxema (Y CMHCIY OITer nojMa yrspheuor
YcTaBoM) W3 oAroBapajylier perucTpa, H TO Tako mTo OpHcame CIPOBOIH OpraH,
OJHOCHO OpraHM3allMja HaJNeXHa 3a Boljele perucrpa, JaHOM JOCTaBIBAKA ONIIYKE
YcraBuor cyna. M3 HaBeneHor npoM3Nasd ga cy 3akoHOM IipejsubieHe camo
HOCHENUIE Koje HACTYMAjy HAXOH CHPOREJCHOT MOCTYIKAa ¥ KOME je ONIYIHBaHO O
HCITYE-eHOCTH YcTaBoM YTBphEeHHx pasnora 3a 3a0paHY Hekor ol o0JIHKa yApYKema
Koje je OHOBaHO Ha HavWH yTBpljeH ¥YcTaBoM, a IITO, carfiacHo ofipeabH dmaHa 55.
ctaB 2. Yerasa, 3HaYM — y3 VIIMC Y perHcTap KOjU BOAM JIPIKABHM OpraH. 3aKoHOM O
YcTaBHOM CyAy HHje IIPOINCaHO XEjCTBO OMJIYKe KojoM YCTaBHM cyX yTBphyje ma je
KOHKPETHO YIApYXelbe TajHo, Te je THMe 3abpameHo carjacHo caMoM YCTaBy.
MeljyrumM, onpendom unana 171, cras 2. Yerasa je yrepheHo ga YcTaBHH Cy[ CBOjOM
oanyKoM ypehyje HauMH BeHOr H3BpHIeKa, Kaaa je To moTpebHo.

Bynyhn 5ia je y TOKY cnpoBeJIeHOT OCTYNIKAa Y CTABHH CYX YTBPAHO Ad
je, ca jemne ctpade, "HanumonanHH cTpoj"' OCHOBaH pagH OCTBApHBaKka YCTABOM
3a0pameHHX [MIbEBA — Kpllemha 3ajeMd4eHHMX JbYACKMX M MamHHCKHX IIpaBa M
W3a3UBakAa, IPe CBera, pacHe U HAllMOHAHE MPXKIbe, jep NPOMOBHIIE U 3aJ1aXKe C¢ 3
pacHy M HAIMOHANHY HEJS/IHAKOCT M Jia, ca Jipyre cTpaHe, akTMBHO JAenyje Ha
OCTBapHBaky IPOKIAMOBAHMX LH/bEBa, moactuuyhu u ymyhyjyhin npH ToM cBoje
TpHilagHuKe, n3Mehy ocTanor, Ja ,.Hayde Ja KOPHCTE H OApMaRajy CBO OpyXje Koje
HM je Ha pacionaramy”, Nna cakymbajy uUMmeHMIle, HHpopMalnje H TOXaTKe
HeoIxXofHe 3a ,.c1Bap”, na 6yny y ¢opMu M ,yBeK cIpeMHH 33 YJIMYHH CyKoD ca
HenpujarelseM®, na $opMHpajy KUy 3a TpeHupame”, Oa nocehyjy ckymose
~HenpHjaTesba™ ¥ CHAMA]y I0Ta ce PajiH, fa ,,yKOIHKO Cy HalaIHyTH Ha Cpel YJHIe,
Ia ce bope o MOCHemE KalH KPEM, Kako OW HelpHjaTels 3HA0 Jia ca kHMa He cMe
HMMATH TOCTa, Ja YBeX XeNyjy PeBONYIHOHATHO U Ja He Memajy HACOIOTHjY
peaknuoHapa ca 'magjoM’, na ce Oope 3a 'HanmmoHanHu cTpoj’ CBUM NOTpeOHHAM
cpencTeMMa® (T3B. CMCPHHUE 3a , KMBJbCIE JKHBOTA Y CKJIaAy ca 'Hueanuma’™ M3
IIpornaca 3a MONUTHUKO AenoBake "Hanmonannor ctpoja™), YeTaBHE cy[I j¢ OLIEHHO
18, ¥ KOHKPETHOM CiIy4ajy, uMa notpede ma, carnacHo oapeabu wiaHa 171. cras 2.
Vcrara, cBOjOM OTYKOM YPEIN H HAUNH FeHOT H3BPIICHA.

IIpunuxoM oxppebuBama HauWHa M3BpINEIHA ONIYKE H3 Tauke 1.
H3pexe, YCTaBHM ¢y je Iomao of cieneher:

YeraroM je yrBpheHo: f1a jeMcTBa HEOTYHHBUX JEYJCKHX H MAMHCKHX
IIpaBa CIY)XE OYYBAKY JbYICKOI JOCTOjaHCIBA H OCTBapemy lyHe crnofone
jeTHAKOCTH CBAKOT MOjeAMHNA y TIpaBEAHOM, OTBOPEHOM H JIEMOKPAaTCKOM JADYIITRY,
3aCHOBAHOM Ha Hauely BNafaBWHe npasa (wnadH 19.); ma je zabpameHa cmaka
JUCKPHMHHAINjA, HEIOCPEAHA HIH MOCPEXHA, IO GHII0 KOM OCHOBY, a HAPOYHTO IO
OCHOBY pace, [OJia, HallMOH@IHe NPHIAJHOCTH, APYIITBEHOr Mopekna, polema,
BEPOHCIICBECTH, NOMUTHIKOT MK APYTOT YBEpEHmha, HMOBHOT CTama, KYJITYpE, je3HKa,
CTAPOCTH M neHXuyKor uinu (usuuxor uuterpurera (wian 21. cras 3.); Ka je JbyAcko
JIOCTOjaHCTBO HENPHKOCHOBEHO H Ja CY CBH AYKHH Ja I'a-IIOIITYjY M WTHTe (vnak 23.
cras 1.); na je 3a0dpameHO W KaKHBHBO CBAaKO W3a3MBAae M MOACTHIALE DACHE,
HaI[HOHANIHE, BepCKe HIIH IPYre HepaBHONPABHOCTH, MPKEGE M HETPIE/BHBOCTH (MN1aH
49)); ma je HepomymTeHO JieNOBame MONUTHYKHX CTPAHAXAa Koje je yCMEpeHO Ha
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HACHITHO PYIIEHE YCTABHOT MOPETKA, KPIIEHe 3ajeMUSHUX JbYICKHEX HIH MalbUHCKHX
Ipasa HNM H3a3HBaE pacHe, HAIIMOHANTHE MM BepeKe MpxKibe (UIaH 5. cTaB 3.).

Konrennuja 0 ykugamy cBux olbuKa pacHe JHCKpPHMHHANUje {3aKOH
o pataduKanujH oBe KOHBeHNHje ofjaBikeH je y "Cuyxbenom nucry COPI-
Mehynapoauu yroeopu", ©poj 6/67) obaBezyje cBe ApikaBe WIAHHLE A3 CBHM
oarosapajyhuM cpeacrsuMa u Oe3 ojylarama CIPOBEAY MOJMTHKY KOja TeXH Ja
VKHHE CBaky 00IMK JUCKpPHMHHALMjE U J1a TOMaxe pasyMeBaisy mamely paca u ma, y
TOM LHJBY, CBHM OATOBapajyhuM cpeicTBMMa, 3a0paHe pacHy AUCKpAMHHALH]Y KOjy
CIIPOBOJIE JIAIIA, TPYTIe MM opraHusaiuje (wiad 2. Tadka X)) ¥ YIBphyje Aa Op:KaBe
wianuie ocyhyjy cBaky nponaraHiy M CBe OpraHusaldje Koje ce pyKoBOAE HAejama
HJIH TeOpHjaMa 3aCHOBAHMM Ha CYNIEPHOPHOCTH HEKE pace MJIM IpyIe JIHlA H3BECHE
00je MM M3BECHOI ETHHYKOT IOpEKIa MM Koje jKelie Jla ONpaBjajy WM MOApKe
cBaKy ODJMK pacHe MpIKI-E€ MIM TUCKPUMHHALHje U Aa ce obaBe3yjy Aa 0e3 onnarama
ycBOje MO3WTHBHE Mepe Koje HMAajy 3a IIJb Jla YKHHY CBAKO. IOACTHIAEE HA TAKBY
JUCKDHMMHALIM]Y UM HAa CBAKO JC/IOBAmC JUCKPUMHUHAILM]E, ... KAO H 4 Iporjace na
je ysemhie y oBuM opraHu3alijaMa MM Y BEHHM aKTHBHOCTHMA 3aKOHOM Ka)KHHBO
neno (unad 4. ctap 1. Tauka 6)).

' 3afpaHa NO3HMBabhA HA HAIMOHANHY, PACHY HJIH BEPCKY MpPXIY Koja
OpeacTaB/ba MOACTHUARE Ha JMCKPUMMHALH]Y, HEMPHUjaTC/BCTBO HIH HACHIBE,
OHOCHO 3afpaHa cBakor BUAa AUCKpHUMHHaIMje, caipikade cy U y Melhynaponnom
[aKTy 0 rpajatcKuM K MONATHYKUM HpaBuMa U EBpPONCKOj KOHBEHIMH 3a 3aINTHTY
JbYIACKMX TpaBa W OCHOBHHX cnobopa, Koju ¢y, kKao mnotBpheHm wehyHapomHn
yroBopH, Takohe geo npaeror noperka Penybmuxe Cpbuje.

Tonazehn ox HasegeHux oppegaba VYerasa W OOTBpheHHX
MelyHapoIHHX yroBopa, YCTaBHH cyZ je OLEHHO [a H3BPHICIE OUIYKE OBOT CYyJia
x0joM je yTBpheHo aa je opranu3audja "HaimoHamHu cTpoj" TajHO YApYXKeme Koje je,
carnacHo YcTaBy, 3abpameHo, Tpeba 06e30enUTH Ha Taj Ha4KH 10T he ce:

- 3a0paHUTH YNMC y oAreBapajyhu perucrap KojH BOAM HaJUIEKHH
oprad (6mino y perdcrap yapykema, OWIO y perncrap NOJNMTHYKHX CTaHaKa),
VOPYXKema, ONHOCHO TIOJUTHYKE CTPAHKe ca IPOrPAMCKUM LIAJBEBIMA H/UIIM HA3HBOM
Koje mMa opranuzanija "HanuoHanHu cTpoj”,

- 3a0pannTa "HaumonantoM ctpojy” na yoyayhe Ha OHNO KOfM HaYHH
Jlenyje, IPOMOBHIE B ITHPH CBOje IPOrpaMcKe [UJBEBE U HAeje H

- YIBpHMTH JYXHOCT CBHMX  JpXaBHMX M JpYTHX OpraHa H
OpraHd3aldja Aa Y OKBHPY CBOjHX HaUICXKHOCTH W oBiamhema Ipely3My Mepe ¥
[IJBY CIpoROleka OBe OZTyKe Y CTaRHOT CyIA.

Crora je ourydeHo Kao y Tad. 2, 3. 11 4. A3peKe OBe OMJIYKE.

_VeraBuM cyn HeTHYE Jd NPETXONHO OXpeljeHM HauMH H3BpIICHA
Opnyke YCTaBHOT CyAa He yTHYE Ha Ipapa ¥ obaBe3e HaJJIEXKHHX JpKaBHUX opraHa
Ja ¥ ofHOCY Ha npunanuuke "HanuoHanHor crpoja" u jelioBalme OBe OpraHH3allije
IIpeny3uMajy Mepe ¥ palie Ha Koje cy osnaniieHn ofrosapajyhiuM 3akoHuMa, a Koje
CY YCMEPEHE Ha CIpeYaBale H CAHKI[HOHHCAbe YCTABOM M 3aKOHOM 3abpameHor,
OJHOCHO HCAONYIITCHOT HOHALAMA H AEN0BAbA. '

Ha ocHoBY cBera u3noxeHor, a nonaselin ox oapende wiana 45. tauka
8) 3akona o YcraBuoM cyny, YeTasHU ¢yl je AoHeo OLIyKy Kao y H3peLH.

IIPEJICEJIHUK
VCTABHOI CYJIA

np Oparuma Cnajenuesrh
4585011.0001.203/1
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ANNEX 5

Penybsnka Cpbuja
BPXOBHH KACAITHOHU CY ]I
Per 1958/2016
21.12.2016. roauHe
Beorpan

Y UME HAPOJA

BpxopHM xacanmomm cyn, y Behy cacraBbeHoM on cymuja JbyGume
Munytnnoenh, npencemunka peha, JacMunke Cranojesuh 1 Buimane llparojesmh,
wiagosa bBeha, y mapammu TyxwMoua Ilerpa Josuunha uz O6peHosna, unju je
nynomolinuk JKesmko Pucruh, ageoxar uz Beorpapa, mpotus Tyxenor IlpuspenHo
apyurreo ,,Ringier Axel Springer HOO Beorpan, ca cenumntem vy Beorpamy, uujn je
3aKoHCcKM 3acrynHuk Jenena [lpakymuh IlerpoBuh, Ceeromupa Mapjanopuha wu3
bBeorpana, oaroBopHOr ypeiHHKAa OHEBHMX HOBHHA ,Bnuu“ u Mapka Tamkosuha H3
beorpana, ayropa, umju je 3ajeaunuxu myHomohnuk Hyman Crojkosuh, axsoxar H3
beorpama, paxu Hakmaje IOTeTe, OTY4yjyhH O peBH3HjH TYXHOLA, H3jABILEHO]
IIPOTHB TIpecyde AnenaunoHor cyna y beorpany I'x3 172/16 og 01.07.2016. roaune, y
ceHULM onpxanoj 21.12.2016. roaune, fnoHeo je

NPECYJY

OJBHJA CE kao HEOCHOBaHA PEBH3Hja TY:KHOUA H3jABJLEHA IIPOTUB TpECYie
Anenannonor cyna y beorpany I'x3 172/16 ox 01.07.2016. romune.

O6Gpaszanoxeme

Ilpecymom Bumer cyna y Beorpamy 113 2435/2014 on 08.02.2016. roxuue,
CTAROM NPBMM H3peKe, ISTHMHUYHO j& yCBOjeH TY>KOeHH 3ax1eB i 0DaBe3aBd cy TyXeHH
7la TYXKHOLY COMMAapHO Ha MMe HaKHajle HeMaTepHjaliHe IITeTe ycles MPeTPIIbeHHX
IOymeBHUX 60y10Ba 300T OBpeNe YacTy M yrieaa uemiare usuoc oa 100.000,00 nunapa,
€a 3aKOHCKOM 3aTe3HOM KaMmaToM IpomHcaHoM 3aXOHOM O 3aTe3HOj KaMaTH TIOYeB Of
08.02.2016. roguHe, ka0 AaHa npecyjema ma N0 HCIDIATE, @ CBC Y pOKy o 8 jana,
JpyraM cTaBoM H3pexe, of0KjeH je TyKOeHH 3aXTEB TYHUOLA Y Jelly KOjHM je TPaOKHO
nma cyn ofapeixe TYXKEHE Aa TYKHONY CONMMAApHO Ha HMe HaKHaje HeMaTepHjalHe
LITETE HCINATE U3HOC Ipeko nocyheHor n3poca a o TpaxeHor uizHoca on 490.000,00
nuHapa, ca kaMaToM. Tpehum craBoMm m3pexe, oOaBesaHm €y TYXEHH Ja TYXHOLY
COJIMJIAPHO HAKHAJIE TPOIIKOBE MAapHUYHOT NIOCTYNKa y H3rocy of 60.000,00 gunapa.

ITpecynom Anenanuonor cyna y beorpany I3 172/16 ox 01.07.2016. romune,

CTaBOM IIPBHM H3DEKE NIPEHHAYCHA je IIPBOCTEIICHA NIpECyna y CTaBy NPBOM H TpeheM
H3peKe, TAKO IUTO je oADHjeH TYXKOCHH 3aXTeB TYXKUO1A KOJHM j& TPaKHO Ja Ce TYXKECHH
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obaBexy Ja My CONMIApHO HAaKHAJAE HEMaTepHjalHy IUTCTY ycuel UpPeTPILEHHX
AylmeBHuX Gonopa 300r MOBpEAC YACTH H yrilena y usnocy ox 100.000,00 munapa ca
KaMarom, Kao M 3aXTEB TYJKHOLA 33 HAKHAJly TPOIIKOBA IIAPHHYHOT MOCTYIKA. Jpyrum
CTABOM M3peKe, ofaBe3an je TyHyall Ja TYXKEHHMa COJHMIApHO INIATH TPOILIKOBE
MApHUYHOT IIOCTYNKA ¥ ¥3Hocy ox 104.900,00 nunapa.

IlpotHB IpaBHOCHaKHE NIpecyle AOHECEHE Y IPYTOM CTEeHy, TYXKWIal je
GnarospeMeHO M3jaBHO PEBH3Hjy, U3 CBHX 3aKOHOM IpemBHljeHHX pasiora, nosusajyhiu
¢e Ha oapendy wiaHa 404, 3aKoHa O IApPHUYHOM HOCTYIKY,

Henuryjyhu nobujany npecyay y cmuciy wiana 408. y seau unana 403, cras 2.
Tauka 2, 3111, BpxoBuu KacaruoHu ¢y je HAIIAo J1a j& peBU3Hja HeOCHOBaHa,

Y nocrynky JoHomersa nobHjate npecye Hema OGHTHe moBpede H3 wiana 374.
crap 2. tauxka 2. 3II[I, Ha Koje peBM3WjCKM Cy[ Masd MO CHY:KOEHO] AYKHOCTH, a
PEBH3HjOM c€ HE YKasyje Ha JIpyre NOBpe/ie HOCTYNKA 300T KOJHX Ce PeBHIMHja MOMKE
H3jaBHTH.

{IpeMa yTBplieHOM YHILEHHYHOM CTamy, Y AHeBHHM HOBHHaMa ,,Bimu’™ 6p. 6229
on 17.06.2014. roxnre, 9njH je W3maBay W OCHUBAY TyxeHo IIpuBpenHo ApymTRO, a
IJaBHH U OATOBOPHH YPeOHHK Ty:KeHH CsetoMup MapjanoBuh, Ha HacnOBHO] cTpanu
je obGjaBmena cdoTorpaduja TYKHOLA M TEKCT MOA HacaoBoM: ,,CpIcKa cpaMoTa Y
Ob6penosiy — Knupbu uncTro 6aseH NOK ce JMPEXTOpP BO3MO y LMIY" M Ha JEBETOj
CTpaHH TeKCT ayTopa Mapka Tamxosuha noa sacnosoM: ,,Ambacanop CAJl umcto—
aupexrop ce MmanekenHcao — Kupbu y Omary, Jopmumh y yumy®. Y2 dororpadujy
TYXHOIA ¥ KoMeHTap ,,['ne na npieam nunene: oupekrop 6asena Ilerap Jopuunh nocie
JaBama ceo Y IJUII K H3ry0HOo ce y Hemo3HaToM mpaBuy®, 00jaBlbeH je TEKCT Y KoMe Cy
objaBmene uH(popMaunje u To: ,,C apyre crpane, nupextpo 6aszena Iletap Jopuuwh
TI0jaBHO Ce Ha HEKOJIAKO MHHYTA Y 6eJ10] KOINyJsH H CBEYaHHM IMIeNaMa. 3aHUMIBHBO
na je Jopuunh Jomao uenpen GazeHa caMo Kako OB ce o6paTHO MenujiIMa, a IIOTOM H
Ceo Y NAI H OTHIIAO Y HETMO3HaTOM mpasily. (cTanu ¢y caMo BOJOHTEPH Ha Yelly ca
Kupbujem, udjit je pansu komOuHE30H 61O CKpo3 xaikas™, ,,J{upexrop Josuunh y cBojoj
KpaTKoj M3jaBH KOHCTATOBAO je Ja je mTera Ha OaseHuMa y OOpeHOBIY MHIIHOH eBpa‘.
CaMo JiaH KXacHHje Y jaBHOM TJIACHJy AHEBHMX HOBHHA ,.bmuu” 6p. 6230 on 18. 06.
2014. roauHe, YHjH je H3/aBa4 U OCHHBAY TyweHO IIpUBpefHO APYIITBO, a TJIABHH U
OITOBOPHH YpeOHHK Ty:xkeHH CeeroMup Mapjanosuh, a Tymenn Mapko Tamkosuh
HOBHHAp H ayTop TeKCTa, o0jaBibeH je Ha cTpaHH 11 Texer nox HacnosoM ,,OBo TBpIOM
JMpEKTOp KOjH je ambacanopa ocrapuo y Gmary UACTHO BUX U JA, ATIM CAM
HIHIAO ITMIIOM IIO XPAHVY*, ucriox nacnosa je (ororpaduja TyxHona Kako cTOjH
IIOpen LIHNIa ¥ pazroBapa Tpexo MOGHIHOr TenedoHa H KOMeHTap ,,JoBHuHN Kaxe xa
HHje MaHEKeH M Ia He Oexu| of mocia®™, y3 HaBoj ¥ TeKery ,,To je objammerme [letpa
Jopnwha, gupexTopa CropTeKo-KyNTYpPHOT LeHTpa ,,06peHosan™ ¥ To IITO je Npe ABa
nana octasno ambacanopa CAJl Majkia Kup6uja na sajenno ca 100 BononTepa puba
Oazene”.

[onazehn on oBako yTepheHor UMmEHHYHOL CTarka, MPBOCTENEHH CYX je
JENMMHAYHO YCBOjHO TYOEHH 3aXTeB TYK¥ola, 3ak/bydyjyhu 1a cy objaBibeHn HaBOAHU
y TCKCTOBHV{a JIE3UOHQ CNOCOOHM M NOAOOHM JIa TIOBPEAE YACT M yITeX TYXHolA U jia
1IPOY3POKY]y HewaEijame 1TeTy, Co03MpoM Aa Wx_—ﬁmaBﬂoan IpAkasaH v

e s
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HETaTHBHOM _CBETNY, a..jid—j¢_HaBeJeHUuM_HH(bopMaliHjamMa.—CTBOpeHa_JIorpelina.
NpeCTaBa O TY KHOIY.

Jlpennauyjyhu TIPBOCTENEHy NPeCyAy, onbHjeH je TyxOeHK 3aXTEB TYXHOuUA Y
HEMOCTH. IIpyrocTeneHn CyZ_je_OLEHHO Jia Cy Y H4BEACHUM TEKCTOBUMA M3J0KEHHA
BPEHOCHH _CYNIOBH__KOJA__Cy. HOBHHADH _CIODONHM Jid Jlaly y OKBHpY cHOGOe
M3paKaBama KojH, MMajyli py TOM Y BHIY M YHILCHUILY A je Tymmal 610 ANpeRiop®
¥ JaBHOM npeny3sehy, HUCY IOJIOGHY Jia NIOBpele 4acT M yTTIeA TYXHOIa y MepH Koja 61
OIpaBJiaBaa N0cYhuBambe HAKHA/E O TOM OCHOBY.

Painosn pepm3Mje KojuMa ce yKa3yje Ha IOTpelllHY NpPHMEHY MaTCpHjaIHOT
TIpaBa HHCY OCHOBaHH,

Haume, y KOHKpETHOM CNy4ajy HHCY ce CTEKNH YCIOBH W3 unana 3, 80. m 81.
3axoHa 0 jaBHOM HH(OPMHACaY 3a HaKHAjy HEMATepHjallHe IITeTe Y BE3H Ca WIAHOM
200. 3akoHa 0 obnuraiMonuM oxaocuMa. CynpoTHO BaBOHMA PEBH3H|E, Y. MEIHICKOM
IIpaBy OJl_HOBHHapa-Ce.HE MOXKe 3aXTeBaTH yTBplHBame MCTHHOCTH YMILCHHIA Kao Yy
CYICKOM IIOCTYNKY Y CMHCIY I 3a oOjaB/BHBam¢ YHICHHYHAX HCKaza HMje HYKHO
IOCTIOjatke_fI0KA3a_ILMXOBE aTCONYTHE HCTHHHTOCTH. Y CIIOPHOM TEKCTY M3HETA jo.
HCTHHHTAa HH(ppopmaupja Bezana 3a ummnherse Gazena y CHopTCKOM LIEHTPY 4MjH je
JUPEKTOp TYXHIal, a HAaKOH IoIuIaBa y OGpeHOBny Onuc M3CfEAa TYRHOIA-TOM=~
anOBnuajaBa _TOM TIPUWJIMKOM, OZ CTpake ayIopa TeKCTa, MPeNcTaBIba
BPEIHOCHH CYJ ayIopa TEeKCTa, KOjH B NQ OLleHM BpPXOBHOT KACAIL[MOHOT CyHd, He
onpaBiaBsajy pocyhuBame HakHane HeMmaTepHjamHe _luTeTe 300T TPETPINBEHAX
nymepnux GonoBa 300r IOBpeje 4acTH M yrieaa, noceOHO HMajyhu y BHAY M
SHELEHHLY 13 je KUl 610 TMpeKTop  TIOMEHYTOM ]aBHO! J3ehy, Tea-
TOM CBOJCTBy, K20 jaBHA JIKYHOCT, HIOXKEH_II0jadaHoj KpHTHIIH JABHOCTH y TONICAY
Tocnosa Koje 0baBiba.

W3 naBefmieHHX pasnora, npuxsarajyhin y ceeMy pasnore u3 noOmjaHe npécy,ue,
BpxoBHHM KacanHOHH CY je npuMeHoM xutana 414, 3ITII omiy4no kao y U3pely.

IIpeacennuk Beha — cymmja

Jbyouua Muayrnnosuh, c.p.

3a TaYHOCT OTIPABKA
YnpasuTess nuCapHUIE
Mapuna Antouuh

IJ
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ANNEX 6

Peny6anka Cpbouja
BPXOBHH KACAITUOHH C¥ [
Pes 605/2017
06.04.2017. rojune

Beorpan

Y HME HAPOJA

BpxoBun xacaumonm cyxm, y Behy cacTaBbeHoM of cynuja: BpaHHuciase
Amnoctonosnli, npencennnka Beha, Katapune Manojnosuh Amaput m Gpanmcnasa
Bocrbkosrha, yianosa seha, y napuuny tyxwuona Jparana Kpajuosuha u3 Beorpana,
urju je myromohuux Jparana ITaynosuh, ansokar u3 Beorpaga, npotus Tyxene MBon
Jadanu n3 Beorpana, uuju je nyromohiuk Jopuna Crojakopuh, agpokar u3 Beorpana,
pajy HakHajle IITETE, OMLTYYyjyhiH 0 PeBH3HjH TYXHOLA H3jaBJbEHO] IIPOTHB IIPECYE
AnenanuoHor cyna y Beorpany I'x 2870/16 ox 29.07.2016. rojune, y cemnmum seha
oApxkaHoj gaHa 06.04.2017. rogune, HoHeO je

NPECYJY

OJABHUJA CE xao HeoCHOBaHA PEBH3Hja TY)KHOLA H3jaBJbEHA IIPOTHB MIPECYJIE
Anenanuonor cyaa y Beorpany Ik 2870/16 ox 29.07.2016. romune, y onbujajyhem
ey Ty:xOeHor 3aXTeRra.

O6pasnoxeme

Ilpecynom Ilpsor ocHoBnor cyma y Beorpamy IT 14084/14 om 03.07.2015.
TOIMHE, CTABOM IIPBHM H3peKe, OADHMjEH je UpeAnor 3a IpeKui IOCTYNKa 10
NPAaBHOCHAKHOI OKOHYala KPHBHYHHMX IIOCTYNaka KOjH ce Bofde npen IlpBum
OCHOBHHM cynoM y beorpany K 2173/14, K 580/14, K 1142/14, K 1741/14, K 699/14, K
713/14 u K 6/15. CraBoM JpyruMm u3peke, JETHMHYHO je YCBOjeH TYxOeHH 3axTeB
TYKHOLA H 00aBe3aHa TY)KeHa Ja TY:KHOIY Ha HMe HaKHaje HeMaTepijanHe mreTe 360r
NPETPIJbENHX NYIMEBHHX OONOBA yclieX NMOBPENE YacTH H YIJIENA MCIUIATH M3HOC Of
300.000,00 nuHapa, ca 3aKoHCKOM 3aresnom kaMaroM moues ox (3.07.2015. roaune,
Kao fmaHa mnpecyhema, ma o ucmnare. CtaBom TpehuM u3spexke, onbHjeH je Kao
HEOCHOBAaH TYXOEHHU 3aXTeB KOjAM je TPaxKCHO Jia ce 00aBeke TY)XKeHa Aa TYKHMOIy Ha
HMe HaKHajle HeMmaTepHjaJHe mreTe 300T NpPeTPIUBEHHX AYIICBHUX OomoBa ycimen
TIOBpeAe yriena B 4HacTH Henmathn wsHoc of jomr 200.000,00 munapa, ca 3aKOHCKOM
3aTe3HOM KaMaToM of npecyhema na no ucruiate. CTaBoM 4eTBPTHM H3peke, o0aBe3aHa
je TymeHa Ja TYXMOILY Ha ¥Me TPOIIKOBA NapHHYHOT IOCTYIKA HCIIIATH H3HOC O
53.460,00 nunapa, y poky on 15 nana on maHa npjeMa IXCMEHOT OTIIPABKa MpecyJie, a
YKOJHKO TPOIIKOBE Y POKY HE MCIIATH, Ca 3aKOHCKOM 3aTE3HOM KaMaToM Of
03.07.2015. rogune, g0 HcILIaTe.

160



Per 605/2017

Ilpecymom Anemaumonor cyma y beorpany Ik 2870/16 ox 29.07.2016. ronune,
CTaBOM IIPBHM H3peKe, onOujeHa je kao HeocHOBaHa Xkanda TYy)KeHe W HOTBpleHa
npecyaa Ipsor ocHoBHOT cyna y beorpany I1 14084/14 on 03.07.2015. ronuue y crapy
IpBOM HK3peke. CTaBOM IPYTHM H3peKe, oA0HjeHa je ka0 HeOoCHOBaHa skanba TyxHoua u
notephena mpecyaa Ilpsor ocuosHor cyzma v Beorpany I1 14084/14 ox 03.07.2015.
romuHe y craBy Tpehem mapexe. CraBoM TpehinM H3peke, IpeMHadcHa je upecyxa [Ipsor
OCHOBHOIr cyaa y beorpamy IT 14084/14 on 03.07.2015. rommue y craBy npyroM u
YeTBPTOM H3pEKe, TaKo InTo je olaBe3aHa TYXeHa Ja TYXKHOLY Ha HMe HAKHAJE
HeMaTepHjalHe [mTeTe 360T MpeTpIyheHHX NYIEeBEHX GONoBa ycles MOBpeae YacTd M
yriega uciaty uzgoc ox 50.000,00 munapa, ca 3aKOHCKOM 3aT€3HOM KAMATOM IIOYER
on 03.07.2015. romune, ma Ji0 ucIUiarte, a ondMjeH Xao HEOCHOBAH TY)XOEHH 3axTes 3a
Behe Tpakere on nocyljeHor u3Hoca, 0 H3Hoca ox 250.000,00 munapa, ca TpakeHoM
3aKOHCKOM KaMaToM, Kao H o0aBezaHa TyxeHa Oa TYKHOLY Ha HMe TpPOIIKOBA
TIapHAYHOT NOCTyNKa Henmard m3Hoc of 42.300,00 muHapa, ca 3akoHCKOM 3aTe3HOM
xamaroM of 03.07.2015. romune no wmciuiare, JoX je 3a Behe Tpaxeme J0 H3HOCA OA

+53.460,00 nunapa TyxOeHH 3aXTEB TYXKHOIA OI0HjeH Ka0 HEOCHOBAH.

IlpoTue ApyrocTeneHe mpecyze, Y ACIY KOjMM je oa0HjeH TYXKOCHH 3aXTeE,
TY:KHMaILL je GIaroBpeMeHO H3jaBHO peBH3H]Y 300T GUTHE MoBpexne oapenadba MapHHYHOT
TIOCTYIIKA H TIOTpelIHe IPHMEHe MaTePHjalHor IpaBa.

Bpxopny kacarmoHR cyn je HcIHTac NoOHjaHY ApyrocTelleHy IIpecylly Ha
HayMH nponxcad 4naHoM 408. 3akona o mapHuyHOM HOCTYIKY (,,CiymOeHH rmacHuK
PC* 6p. 72/11...55/14) n Hamrao fa peBH3Hja TYXKHOLA HHje OCHOBAHA.

Y mocTynky IOOHOIema II00HjaHe Npecyle HHje YUMILEHa OHTHA TIOBpena
oapenaba MapHUYHOT IOCTYIKAa IpoMMcaHa wiaHoM 374, craB 2. tauxa 2. 3akoHa o
HApHHYHOM IIOCTYIIKY, Ha KOJY PEBU3HjCKH CYZ Ta3M 10 CykDOeHo] AY/KHOCTH, HUTH CY
Y9HICHE Jpyre OHTHE IOBpelle ofipesiaba NApHHYHOr NOCTYNKA Koje Ou Morne
IIPEZCTABIATH OCHOB 32 YBRXKABAKC PCBH3H|E TYKHOIIA.

IIpemMa yTBphEeEOM YMB€HHYHOM cTamy, Yy jucty ,.Bmun® nama 04.04.2014.
foﬂﬂymmoxm je
mﬂl Jana uzjapy, naMeljy ocranor, 1a ona He rybu Hm)ﬁ_mgpw
KO je By NOoNHIHja H3daluia cpeIHHOM JaHyapa, Te Jia je 3a arOHHjy TyXKeHe CIABHH
KpHBall afnBoKaTcka KaHuenapuja Jlparana Kpajﬁma.ce
jaBIba]y JbyAH_KOj¢ J¢ MCTa KaHLelapHja NpeBapHia, T€_jia_y_TOMe HHje cama, eh
IOCTOje M JABOjumAa Miaguha YMjM CY. pPOAMTelbH 3aBpUIAMH y GoiHANH 360r Tora.

Ansoxar, opne tyxunau /Jlparan KpajuoBuh je 3acTymao TyXuIauky crpaHy y
IOCTYNIKY Y KOM je OBJic Ty»KeHa obaBe3aHa Ia ce HCEIH M3 CTaHa KojH je moGuia
YIOBOPOM O IOKJIOHY o cajna nokojue Jlpare Tomopoemh. MehyTuM, nmperxomno je
TIOKNIOHOAABALl HCTH ¢TaH Opodana ['opnann TpajkoBrl, xoja je mIOoTOM cTal npojana
Mnpjanr Mpaxosuh, a Mupjara Mpaxopuh HeTH ctan npoaana JbyGomupy Jamuhy,
KOjH je ynHcao IpaBo cBojuHe. TyxkeHa je mokpenyina napauuy II 24914/12, pamn
IOHHINTAja YTOBOPA O KYIONPOajX CTaHa U3 KOjer j¢ uceJbeHa, TeKeT Koju je ipeaMer
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OBE IIAPHHIIE j€, OCHM Y JHCTY ,,Bian®, o0jarbeH H y HEKONHMKO JPYrHX JHCIOBA, a
IIOBOJIOM YETa j€ TYKHJall NoJHeo Moce0He NpPHBATHE KPHBHYHE TYKOe 300r mospene
YacTH M yriema. {IOBOIIOM 00japsbBama TEKCTa, TYXKHIAN j€ HaBeo_na ce jtone ocehao,
Ja My je IIYHO JBYIH OTKa3aio nynomoh_]u_l_na je MOpao Ja ce IIPapJa OKOJIHHH, Jia ce
6aBu-aBORATYpoM 30 TOAMAA M HHje JUCIMIUIMHCKH, HUTH KpHBHWTC aa
TIONITO AME CIADATEEETRO Haji MATONCTHHM, CHHOM, MHOTH_DOJIUTEIBH. CY._T2 TRTAIH O
qeia‘y’f:? " Ce_pam, Kao W ;ia 1M Tpeba sia Ce HIUXOBA Jcla IPYKe Ca HCTOBHM CHHOM.

Tz}xena HH]€ CIIOPHDA J1a € [iaa H3jaBe 0DjaBJbEHE Y CIIOPHOM TEKCTY,

IIppocrenenn cyn je ¢ mo3mpoM Ha onpenby unana 200. cras 1. 3akoma o
Wﬂow TYKHOITy HOBUaHY HakHaay oz 300.000,00 munapa,
nMajyhn y Bujy Ja wsjaBe Ty:xeHe NMpeBasHiase TPAHHIC H3HONCHA KPUTHHKOL
MHILBEHa_0_Pafy H_IIOHAINAmY TY)KHONla, Te JIa HCTE HE IIPe/ICTaBlbajy BPEAHOCHH CyA,
0 BEroBoM paxy, Bell ¢y ycMepeHe Ha JIHIHOCT TYXKHOLA W3pedeHe Ha HaunH KO[HM Cer—
Bpel)a THer0Ba HacT-1-HapyINaBa yIJIe], Aa CY HaBeAeHe u3jase 00jeKTHBHO YBPELIBUBE
¥ OManoBaxaBajylie,-Te.la-0BaKBa-BPCTa KPHTHKE H MUIIUBEHHA HHje 3alTHeHa WiaHOM
10. Epponcke KOHBEHIWjE_3a 3aI0THTY._JBY/ICKAX TIpaBa_H OCHOBHAX ciofonma H y3
0GpazoXKehe.-Nla-0Baj—H3HOC-NIpeAcTaRba _caTHchakuljy 3a €Be INTO j& TY:KMall
IpeTpIieo H3jaBaMa oJl CTpaHe TY:KeHe, IOK je IpeKo JocyheHor, a o TpakeHor H3Hoca
Tyxk0€HH 3aXTeB TYXHoLa OXOHO KAa0 HEOCHOBAH.

AnenanyoHOH CyX je [IPH HECIIOPHOM OCHOBY TY)KOEHOT 3aXTeBa, 3aKIBYYHO Ja
TYXHOIY Ha IMe HakHaAe 1ITeTe 350T NpeTpILEHIX JYIICBHAX G0I0Ba yenen moBpenae
yacTH W yrinena npmmana wsHoe of 50.000,00 mmHapa, Te KaKO je IPBOCTEIEHOM
opecynom pocyhen mssoc ox 300.000,00 nuuapa npcHRadHe NPBOCTENICHY Npecyady,
Tako WToO je oabuo TyxkbeHHM zaxTeR Tyxuoua 3a m3Hoc of 250.000,00 munapa, c
TIO3MBOM Ha o/1penidy gnaxa 200. 3axoHa o oOIUrauOHAM OJJHOCHMA.

Wmajyhin y Bumy Tako yrBphEeHO UHHEHMYHO CTahe, IPaBUIHO j& JPYTOCTENCHH
CYJ TPUMEHNO MATEPHjaTHO [IPABO X212 je IPeHHAYHO IPBOCTENEHY NIpecyly TaKko LITO
je Tyxuony qocymmo usnoc o 50.000,00 nunapa, a npeko pocyheHor w3Hoca TyXOCHH
3aXTEB TYKHMOIIa 0JI0HO Ka0 HEOCHOBAH.

PeBHIEHT y PEBM3HjCKMM pa3no3dMa H3pakapa CYNPOTAH NPABHM CTaB Of
H3paKCHOT CTaBa AYTOCTENeHOr cyfa, cMarpajyhn na je HakHana ofMepeHa [TPEHHCKO,
YCIIE Hera je MaTepHjalHo NPapc NOTPELHO TPHMEEHEHO.

Peru3djcKM Cyll HE TIpHXBaTa y PEBH3UjH H3pakeHe IpaBHe craBose. Hamwme,
ynapoMm 200. crap 1. 3akoHa ©0 OOIMranMOHMM OJHOCHMA, IIPOIHCAHO j€ Ja 3a
nperpibeHe (GH3KuKe OoNOBE, 3a IpeTpIUbeHe JynleBHe OosoBe 300r yMambeHe
KMBOTHE AKTHBHOCTH, HAPYKEHOCTH, IIOBpEAC YIUIEHd, 4YacTd, cIoboJe MM IIpaBsa
JHYHOCTH, CMpPTH ONMCKOr JIMIG, Kao M 3a cTpax, cyd he ako nalie a2 OKOJIHOCTH
cHyuaja, a HApOYHTO jaywHa 00JI0OBAa M CTpaxa M ILHXOBO Tpajale TO ONpPABJABa,
JROCYIMTH NPABHYHY HOBUAHY HAKHANY, HE3aBMCHO Of HAKHAZe MaTepHjalTHe INTETe,
Kao # y meHoM ofcycTBy. CTaBOM 2. HCTOT ullaHa, IIPONHCAHO j¢ Aa he mpummkoM
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OJUTyYHBAIbd O 3aXTEBY 3a HaKHaly HemaTepHjallHe IITETe, Ka0 H O BHCHHH HCHe
HaxkHaje, CyA BOJMTH pauyHa o 3Ha4ajy nospeheror mo0pa M uMiby KoMe Ta HakHajia
CIYXH, &JIH ¥ 0 TOME Jia Ce FBOME HE IOrofyje TeXKMmhaMa Koje HACY CIIOjMBE ca IeHOM
IPHPOAOM H JPYIITBEHOM CBPXOM.

H mo ouenn BpxoBHor kacammosor cyama, ApyrocTeleHH CyJl je IPaBHIIHO
npnmen'uo MaTepHjaJJHO NpaBO Kana je obaBe3a0 TyKeHy Ha—TYKHOLY—HAKHAIH
HEMATCpHjallHy wrery y nocyheHom m3Hocy. Hamme, npyrocreneHW Cyx j& LIEHHO
JIyIUEBHE GOJIOBE KOj€ je TY)KHIAI TPHeo 300T IOBpEJ(¢ YacTH ¥ YIIEHa, 4 yCIIe u3japa
TYEHE Y IHEBHOM JHUCTY »DIHIL", xoje cy Omne .yeMepeHe Ha JHYHOCT TYXKHONE I 110
CBOjOj NIPHPOIH TAKBE /1A CY YBPEIIC K HapyLIaBajy, yIICH H J:[OCTOJEWT}/}KHoua
IpH Y€MY j& MMao_y BHTY. M._Ja_je_TOKOM_ NpPBOCTENEHOr HOCTYNKa yTBplj?}iB"ﬁ"é“Je
Tyxcffn—au- TPreo yIeBHe GonoBe 360r HaBefeHMX M3jaBa OG3MPOM Ja j€ MO
OGJaBJLHBa}By HHTepB_]ya OHO, y3HEMHpEH, Ha.ce. ocehao TolIe u_jia jg #Mao __r_l_g_q_(_iirema

npoyspoxonao nonpe,uy HacTH W yrne,ua HMﬁJth y mmy noc*roﬁﬁg_iﬁym'meﬂe-
npmmxce Y. Halloj _CPeINHH,. a..110ceOHO_podeCHOHATHY _TIOJIOKa] TyWHje
nozuar anpokar. CyJ je mpHIMKOM O/MEpaBaiha HaKHaAe HMao y BHAY | ocehaj KojH je
TYXHIAl AMAO0 TOM IIPHIHKOM, ¥ Y HAPETHOM nepuony, 300r yera gocyhieHH H3HOC 0OJ1

CTpaHe ApYTOCTENIEHOT CY4a OAroBapa iipeTpIUbCHOj IITETH,

He Mory ce INpHXBAaTHTH Kao OCHOBaHMW HABO/IM PEBHJIEHTA Ja JPYTOCTENeHH
CyJ1 HHje YTBPIHO IDABHYHY HOBYAHY HAKHAZY.
— T

(2_139__ H3. pa3nora-iiro—je—EpyrocTeneH: Cya NPHIMKOM OJMEpaBamka BHCHHC
HakKHale MMao Y BHIY YHHCHHUY-Ia-CHOpHe~H3jaBe—IpeAcTaBlbajy. H3pa3 _PEBONTa
TyxeHe, jep ce Hcra ocehala NpeBapeHOM IOMITO CMAaTpa Aia HCXOojl [OCTYNKA HUje

NipasenaH, a Ja HHje y DATAmY CTAB/bAbe HA TEPET TYKHOIY H3BPIICIHE KOKDETHOT
KPUBHATHOT fiena, a INTO NPEACTaB/ba UMIEHHYHY TBDAIbY TYXHOLA, & Jia ca Hpyre

cTpane, nMajyhu y Buay wian 2. 3aK0Ha_O_aABOKATYPH,-I3-Cy-LpaHulle KPHTHKE KOjy je
TYXETAIl AYKaH [2 TPIH UHMPE 071 O Hx_Koje CY.Jy)KHH_Ja TpIe JIMIA Koja He 006aBibajy
CITYROY o _]a.BHOI‘ 3Ha9aja, Te KAKO je pam TYXMONA Kao jaBHOr JeNaTHHKA M3NOXEH

KPHTHIHM K jaBEOJ_KHCKYCH]H, TO TYXKHIIAL MOPA NCTIOJBHTH BehH cTeneH Tonepanuuje y
OIHOCY Ha Jpyra Jdna.

Cyx je HMao y BHAY M HaBojie PEBHACHTa Ja je ANeJalMOHH CYi NOTDELIHo
NIPOTYMAqHO TEXXHHY H3jaBe TyXKeHe, NO3WBajyhiM ce Ha omnyky YcraBHOT cyda Yx
26/12 opx 02.04.2015. rofuHe, ay je Hamao 2 UCTH HUCY OJ[ YTHIIAja HA NPABUIIHOCT
OBAKBOT 3aKJbyyKa JpYTOCTENEeHOr CyZa y Iorieay BHcHHe nocyheHe HakHazne
HeMaTepyjaiHe wTeTe, 003MpOM Ja ce HaBeNeHa OJUIYKa YCTaBHOI CYAa HE MOXKe
yIOJI0OUTH HCTOM THILCHHYHOM CTalby, & CBe UMajyhH v BHIy H fa je ¢Bpxa HaKHaJe
HeMaTepWjanHe IuTeTe Aa ce JiocyhuBameM M3HOCA Kae HAKHAje 3a YPETPIIBEHY
HeMaTepHjaIHy ITeTy omTelieHOM, OBJIE TYKHOLY, IPYH oAroeapajyha catucdaxnuja
npeMa 3Hauajy nospelienor no6pa H TEXHHH NOBpeJIE, OJHOCHO J1a ce OLITeeHOM NHLY
KpO3 HOBUaHH W3HOC OMOTYhM Y:KHBalbe Y MOJEMHHHM XHBOTHHUM 33J[0BOJECTBHMA H
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Omarometma. Jlakie, cBpxa HakHaje HeMaTepHjanHe INTeTe je oJAropapajyha
caTHC(aKIMja Npema 3Hadajy noBpeljeHor n00pa M TEXKHHM IOBPENE, a MCTa ce
TIOCTHXKE A0CYjeHHM H3HOCOM.

Ha ocnoBy n3neror, BpxoBHM Kacanuouu cy[ je NpHMeHoM WiaHa 414. 3akona
0 IIAPHAYHOM HOCTYIKY, OJUTYYHO KA0 Y M3pelH.

Mpencenunx Beha - cynnja
Bpanucnasa Anocronosnh, c.p.

3a TayHOCT OTIIpaBKa
YnpaBuress nucapHuIe

Mapuna Autonuh

JA-17
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ANNEX 7

Pemry6nnka Cpouja
BPXOBHH KACAITMOHH CY 1
Pes2 503/2016
12.04.2017. rognne
Beorpan

¥ HME HAPOJIA

BpxoBuu kacammonn cyx y sehy cacraeibenoM ox cymdja: Becne ITomopmh,
npencenHuka seha, Jlumaje Byxuh u Boxwmapa Byjurmha, unanosa Beha, y npasuoj
CTBAPH TyxHoua 3opaHa 3npaskosuha m3 Bpama, miju je myHomohmmx HoGpusoje
Tpajkosuh, ampoxar u3 Bpama, npotus TyxeHor ,,I'por umBect™ OO, Kpusa deja,
4HjH je myHoMolinuk Muna Cumuli, agsokar m3 Jarogwne, pany nonumraja pernermsa o
OTKa3y yrosopa O pajny, ofury4yjyiu o peBH3HjM TYXEHOT H3jaBIbEHO] IIPOTHB TIpecy/e
Anenanmonor cyna y Hamy k1 1342/15 ox 01.12.2015. TOZHHE, Y CEIHHIH OAPKAHO]
12.04.2017. ronuze, nokeo je

NPECYAY

OABHJA CE Kao HeOCHOBaHA PEBH3H]jA TYKEHOT M3jaBJbEHA IPOTHB MpECYIe
Amnenanuoror cyna y Humry Tkl 1342/15 o1 01.12.2015. TOIMHE.

OIBUJA CE 3axTes Ty)<eHOT 3a HaKHay TPOIKOBa PEBH3MjCKOT ITOCTYIIKA.
Ob6pasnoxeme

Hemamuraiiom npecynom OcHoBHOT cyma y Bpamy II1 40/12 ox 07.04.2015.
TONMHE, CTABOM NPBHM M3PCKE, MOHHIITEHO j& Ka0 HE3aKOHNTO, PCIIERE TYKEHOT Gpoj
8 on 10.01.2012. roxmee, xojuM je Tyxmomy oTkasal yrosop o pany 6poj 24 oxn
30.07.2009. romuHe H HANOKEHO je Ty)XEHOM A2 TYXHOUA BpaTH Ha pajiHe 3afaTKe Ha
KOjHMa je pajuo mpe NOHOINERA HEe3aKOHHTOT. pemerwa. CTaBoM ApYTHM H3peke,
ozmpehieHo je na he ce 0 TPOIIKOBUMA OCTYNKA OTYYUTH KacHHjOM IIpecyoM.

IIpecymom Amenaumosor cyxa y Hmmy Ikl 1342/15 ox 01.12.2015. roguse,
CTABOM IIPBHM H3pexe, oxbujena je xanGa TyxeHor u noTspljena HeTuMHuna Iipecyna
IPBOCTCHIEHOT Cyla y CTABy NpPBOM M3DEKE, ¥y eIy KOJUM j€é Kao He3aKOHHTO
[OHHINTEHO pelllere TyxeHor 6poj 8 ox 10.01.2012. ronune. Crasom JDYTHM H3peKe,
TIPEHAAICHA je AeMUMHUIHA IPECYA Y IPEOCTANOM Ay cTaBa IIPBOT H3pEKe, TAKO HITO
je HANOXEHO TYEHOM [a TyKHONA BPATH Ha pal K pacmopein Ha HOCIOBE H pajiHe
38JIaTKE KOjH 01roBapajy meroBOj CTPYYHO] CIpeMH, 3Hawby M ClOCOOHOCTHMA, HOK je
ofiKjeH, Kao HEOCHOBaH, Ty:KGEHH 3aXTeB TYXHUOLA I3 Ce HAIOKH TYKEHOM Ja ra
BpaTH Ha paJiHe 3a7aTke Ha KOJHMA je paluo Npe JOHOMIEHa He3aKOHHTOT Pelerba.

IIpotHB mpaBROCHaNHE Mpecyge NOHECEHE Y ApyroM CTEeHeHy, TYXEHH je

H3jaBHO peBU3Hjy 30or GHTHE MoBpexe onpenaba NIapHUYHOT MOCTYNKA YYHEbEHE [Ipes
APYrOCTENEHNM CYZIOM H IOTPEIIHe MPHMEHE MATEPHjaTHOT NIpaBa.
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BpXOBHI KacalMOHM CyJ je HCHATA0 MoGHjany OINNyKy, IIPHMEHOM YnaHa 399.
3axoHa o mapHEHYHOM mocTynky (,,CiuyxGenn rnachmx PCS Opoj 125/04 u 111/09),
KOJH Ce IpHMelbYje Aa OCHOBY wiana 506. cras 1. 3T (,,Coryx6enn riachuk PC*, 6poj
72/11), na je Hamao zga je peBn3nja HeOCHOBAHA.

Y NOCTYNKy HUje yIumeHa GUTHA OBpeaa ofpexaba OapHAYHOr [IOCTYHIKA M3
wrana 361, craB 2. Tauka 9. 3III, Ha kojy pemm3mjckm CyR masd Mo cnyxOeHoj
RYXHOCTH. Y NOCTYNKY IIpeA NPYTOCTENIEHHM CYAOM HHjEe AONLIO JIO nponycra y
IIPHMCHH HJIK IO HEIPABHITHE NPAMEHE HEKe off ofpenaba OBOr 3aKoHa, 360r Yera Hema
Hu GUTHe moBpese B3 WiaHa 361. cTas 1. y Besu ca unanom 382. cras 1. 3I1I1, na xojy
CE PEBH3UjOM YKasyje, jep Cy OLCHEeHH CBH JKAIOEHH HABOMH O 3Havaja 3a JOHOUICHE
OJIYKE O 3XaN0OH Ty KEHOT.

IIpema yTBpljeHom THIEHHTHOM CTamy, Tyxunan je 6o y PazHOM OTHOCY KO
TYXEHOT, Ha paJlHOM MECTy pyzapa, 10 yroBopy o paay 6poj 24 on 30.07.2009. roxuxe.
Ocnoperum pememenm Tyxeror 6poj 8 ox 10.01.2012. rogume TY)XHOLLY je OTKasau

yreclli)p’o’@gy, IpPHMEHOM WiaHa 179. Tauka 2. u 3. 3akona o paxy, 360r mospene pare
obape3ze u3 4nana 129, cras 2. Tauka 19. u 67. H_HENOMTOBAKkA pamHe IUCHUTLIHHE
nponucane wianoM 129. cras 3. tauxa 7. u 15. Ilpasunauka o pagy Ty:;eHor 6poj 2 on
30.06.2009. rommme, jep je Tyxmmam 15.12.2011. TOAMHE NPUIHKOM JaBama
Beonamliene m3jase 3a PTB Bpame m3HocHo Heraume HENPOBEPeHe IOJATKE O

ycmosnMa 3a pan y pymaHuky L, por JOO, Kpusa Deja, X0[d Je eMHTOBARA TpH ilyTa

HCTOI flana y secrMa PTB Bpaite, WnMe je HapymeH B yMameH yriies NpHBPERHOT
[pyIITSa 1 WITO e 16.12.2011. ronnne Huje_oxasaag Hajory JHPEKTOpa TYKEHOT NaTe"
JaBH_HA DA3TOBOp, O YeMy je YCMeHO ofasemTen on CTpaHEe HaN30pPHUKA Yy CMEHH
Tpajana Gumtha. Tyxmran je 15.12.2011. roqune ca rpymom PagHHKA JIOIIA0 HCIpEX
PTB Bpame 1 /130 u3jaBy HOBHHApY Te Memmjcke kyhe wermuyhiu: ,, MHOTO ¥Ma JuMa,
PasHMX racosa, Hucy npunarolienn.* Ha mnurame HoBAHApa Na 1 MOKE 43 THTETH
34paBiby, ONTOBOPHO je:_..Moxe, panum Beh 24 roxuue Tamo, Al 060NIeo CaM M BHIIe
He mory.” Tyxnnan je ymosopemem oxm 16.12.2011. Tonmme, KOje MY je ypydeHo
19.12.2011. rommwe, ynosoper Ha NMOCTOjame pasiora 3a OTKa3 yrosopa o pany.
Pememem TyxeHor 6poj 898 ox 16.12.2011. romune TYXXHWJIAll je IPUBPEMEHO YabeH
ca pana noaes ox 18.12.2011. roamme mo okoHuama [IOCTYNKa yTBphHBama
OZTOBOPHOCTH 300r yuHmeHe NMOBpelle pajsHe 06aBe3e H pajHe AMCIHIUIMHE H HCTHM
pemermeM ozpelieno je na WMa TpaBo Ha HaKHANY 3apaje 3a BpeM¢ yOalkelha Y BUCHHH
jemne TpelinHe ocHoOBHe 3apage.

lonazehu on HaBefeHOr UMEEHHYHOr CTama, HWKECTCIEHH CYNOBH CY
IIPaBHIIHO NPHMEHITH oapeaGe wiana 179. tauka 2. u 3. 3axoHa o paxy (,»Ciyx6enn
rnacurk PC* 6p. 24/05, 61/05, 54/09), xana cy yceojunu saxten TYKHOILIA 3a IIOHHINTA]
PpeIea 0 0TKa3y yToBopa o pany ox 10.01.2012. romune u 3a Bpahame Ha paz.

Onpenbom unana 179. 3akoma o pany NPONHCAHO je Ja IOCIONaBal MOXKe
3arOCICHOM Jia OTKAXE YTOBOD O pagy aKo 3aloCNeHH CBOjOM KPMBHIIOM YYWHH
noepeny panue obaBe3e yTBpheHY OMINTHM akTOM HIH YTOBOpOM © pany (Tauka 2) u
aKO 3aMOCHeHH He IOMTyje pajHy MMCHMILIMHY IPONACAHY aKTOM IIOCHOAABIIA,
OJHOCHO &KO je HETOBO MOHAIIANE TAKBO A HE MOMKE JA HACTABH pan KoA noconasa
(Tauxa 3).
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Tnasom 129._cras_2._Ilpasmisuka. o..pany._ Tyxkeror ox 30.06.2009. rommme
TIIPONHCAHE Cy TOBpEMIe pajHe obaBese 36or KOJHX 3aIIOCIEHOM IIPECTaje pajHi ORHvE
ot N . N
dKO WX Y4HHH, CBOJOM KPHBHIIOM, IOpEeA OCTAIHX, TaukoM 19 = HM3HQINCHE HIH

A )

IIPCHOIICHE HCTAYHHX SHELECHUIR Y. HAMEPH a ¢¢ DaIHHKY MM ADVIOTBY.YMAILH yrien

H Ta9Ka 67 — noHamame Y Be3u ca_pajHuM ofaBezama KOJEMa ce NPYIITBY yMamyje
YINEN,—J0K ¢y wiaHoM 129. craB 3. mponucaHe pajme HENOMTOBARA DPATHC
AHCLHIIAHE, JIOPEN OCTaNHX, TaukoM 7 — 00aBe3HO NOCTYmAEme [0 Hano3uMa
AMPEKTOPA U HENOCPENHHX PYKOBOAMIANA Y BE3H CA H3BPIIABAMEM PafHHX 3a1aTaKa
TagkoM 15 — 00aBe3sHO momTOBame CBHX 06aBesa Mpey3eTHX YTOBODOM © pany,
IIpaBuiHuxoM © pajy ¥ oCTanuM ONIUTHM H MOjeJIHHAYHMM aKTHMA ApymrBa. Hcre
OBpeXe panne oGaBese M HEMOINTORAWA paiHe AMCLMIUTHHE mpexsuleHe cy u y
YTOBOPY O pany, KOjH je TYxHNIall 3aKIbyaro ca Ty:keHum 30.07.2009. roOMHe, ¥ Wiany
24. anuneja 63. 0 wiany 25. anuneja S. 1 10. (ocum noBpezne U3 Tauke 19. wiana 129.
IpasunHKKa 0 pamy Koja HHje npenBuljena yToBopoM o pajy).

Ilo onenu BpXOBHOT KacalMOHOT Cyfia, PABHIIAH je 38KIbYYaK HHXXECTENEHHX
CyloBa 7ia ce y palmaMa TyxHona Ha faH 15.12.2011. ronune, kaza je aao usjasy 3a
PTB Bpame u 16.12.2011. roxune, xama ce Huje jaBuo JUPEKTOPY, HUCY CTEKIa
obenexja noppene pamHe oGapese ®m3 wiama 129. crap 2. Tauxa 19. # 67. u
HETIOMITORAkA panHe QHCIMINIMEE B3 YnaHa 129. crasa 3. tauxa 7. u 15, ITpasmmnnka
0 pafy, 300r 4era HUCY 00OPa30BaHH OTKA3HH DPa3NIO3x M3 wiada 179. Tauka 2. u 3.
3axoHa o pany.

Hamue, cnoGona MuInLbelba H W3paxapama je paso TapaHTOBAHO WiaHoM 46.
cTaB 1."Waa_af PC_mo_xoMe ce jemun CoBONA MHULIEEHA M H3pakapamd, Kao H
ciiobona _fia ce TOBOPOM, MHCAFLEM, CHAKOM T WA ApYIH HATHH TPaKe, TpHMajy |
iHpe. obaBemTema, 1 Hagje. Mckasupame HE3aIOBOJECTBA NMpEN CPeJCTBHMA jABHOT
‘undopMucama  36or ycnopa paza npenctaBka BUA Oopbe 3amocieHMX pand
YHANpeherba i SAITHTE HUXOBHX PALINX, CKOHOMCKAX W COLH]AIHIX HHTEpeca, IITo
caMo 1o cebu He yMamyje YIeX MOCToaaBma. Tysxunan je y uzjasu 3a PTB Bpaiie
T'OBOPHO_0..yCIIOBHMA_pajia_H, 0 CeOH Kao 3amOC/eHOM KOJH y DYAHHKY pagH Bel 24
TopmHe, 300T Yera peBM3MjCKH CyZ NPHXBATA 3ak/bydak HHIKCCTONOHAX cyzoBa ja
HaMepa TY)KHOla Hije 6Hia [a YMamH yIie] TYXKEHOT, 0K, ¢ IPyTe CTPAHE TYXKEeHH Y

TOCTYTIKY HHje.Hu AGKASHBAC A je HETATHO OHO IITO j& TYAIIAL HABEO ¥ CBOjOj H3jaBH
R &= o A — R S
-Y. TOIMIEAY.. YeNoBa .paa . Wil_Apyror. MMajyhu y BHAY H3NOXEHO, HEOGHOBAHH Cy

DCBH3HjCKA HABOAM 2 je yudimeHa TOBpega pagHe obapese npeasuljeHa omuITHM
AKTHMA TYXKEHOT H Jia IOCTOje YCIOBH 32 IpHMeHy wiana 179, tauka 2. 3axowna o pany.

Taxolje, okOMHOCT j1a ce TY)HIAIl HEje jaABHO JHPEXTOPY Ha TIO3HB JIAT TAKO IITO
Je no 3asprerky Tpelie cMeHe, HaI3OPHHK y cMenH Tpajan ©umah npomao cpemuroM
rapaepoGe y kxojoj Cy ce IpecBanauuiH TYXHIAL ¥ OCTANH 3amOCTeHH K pekao ma ce
TYXHIAL, jABH IUPEKTOpPY, INTO TYXWNAN HHje YUKHHO, HE MOXE NpECTaBIBATH
HETIOMTOBAmE paiHe MUCLMILIMHE, ¢ O003MpoM Ha Cy pafie MOBpENe pamHe
MUCIMIUIMHE U3 anaHa 129. cras 3. tauxa 7. u 15. Ilpaswmunka o pagy, Besane 3a
H3BPINABAE PAAHHX, OZIHOCHO YTOBOPHUX 00aBe3a, INTO jaCHO MPOM3HUIAsH U3 IHHUXOBE
canpxune. Crora Cy HEOCHOBAHM DEBH3MjCKH HABOIM Ja j¢ yUHILEHa OBpena pajHe
RHECUMIUTMEE NpeaBuljeHa ONITHM aKTHMa TYXEHOT M J(a IIOCTOje YCIIOBH 3a NpHMEHY
ynana 179. cras 3. 3akona o pany.
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ViMajyhu y Buny HaBeZieHo, a Ha OcHOBY wiana 405. 3[1I1, OIIY4YEHO je Kao y
CT4aBY IIPBOM H3pEKe.

TyxeHoM nucy nocyljenn TPOIIKOBA PEBH3H]CKOT MOCTYIIK, C 003HpoM J1a HHje
YCIeo y peBH3HjCKOM IOCTYTIKY, 360T 4era je OUIydeHo Kao y CTaBy JpYTOM H3pEKe.

ITpencennnk Beha — cyauja
Becna ITonoswuh, c.p.

3a TauyHOCT OTIpaBKa
YTIpaBUTeIs IHCAPHHLIE
Mapuua Astonnh

i8]
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ANNEX 8

ANNEX |1: FORBIDDEN ASSEMBLIES

1. Date: December 16", 2014 Place: Belgrade

In December 2014, a group of foreign citizens, activists of Falun Gong organization submitted a total of 9
applications for holding public assemblies. These were supposed to be held immediately prior to and during
the Summit of Heads of Government of China and Central and Eastern European Countries in Belgrade, aiming
to point to the poor record of human rights and persecution of Falun Gong activists in China. The decision to
ban the event was adopted on 11* December 2014 with explanation that conditions for doing so were met
in line with Article 11 of the Public Assembly Act, not indicating any specific circumstances regarding the case.

The Protector of Citizens has found out from media reports and notes sent by the Lawyers’ Committee for
Human Rights (YUCOM]) that Stari Grad Police Station of the Belgrade Police Administration had passed a
decision to ban a public gathering organized by the Serbian-Chinese Friendship Society, but no statement of
reasons was provided for such decision. Upon an investigation of this authority, the Protector of Citizens
found out that the decision did not state reasons for banning the public gathering based on relevant facts,
For this reason he issued a recommendation to the Ministry of Interior where he advised it to improve its
work in order to ensure that, in future, every statement of reasons given for a decision to ban a public
gathering includes decisive facts and circumstances on which the decision is based. The recommendation and
advising are also related to improving the work of Mol after omissions were found in the case of detention
and forced expulsion Serbia of eleven foreign nations who were members of the Falun Dafa movement.%

2. Date: October 10th, 2014 Place: Novi Sad

Police station in Novi Sad has banned the counter-assembly announced by extremist right-wing organizations
“Zavetnici” and “Dveri”. They accused the Vojvodina Party for "separatism” and "demolition of "territorial
integrity" in northern Serbia", The Vojvodina Party has organized "Walk for Vojvodina" because they were
dissatisfied with the position of the province in Serbia. Vojvedina Party advocates the federalization of Serbia
and Vojvodina's status as a republic.3. Date: September, 19, 2015 Place: Belgrade

Police banned two assemblies of right-wing organizations “Obraz” and “Nasi”, which are intended to be held
in Belgrade, during Pride Parade. The president of one of the organizations announced that the decision of
Mol is based on the reasoning that these assemblies "may obstruct the traffic, are threat to public health,
public morality or security of people and property",

4, Date: October 9th, 2015 Place: Novi Sad

Police station in Novi Sad has banned the assembly announced by extremist right-wing organizations “Nasi”
and “Obraz”. They have previously said that they want to organize a protest against, as they stated "dictator”
Aleksandar Vucic, which approves the most voluble land in Vojvodina to be sold to the Croatian tycoon, while
Russian influence is suppressed in every way.

5. Date: July 11th, 2015 Place: Belgrade

The latest ban on all public assemblies and announced counter-assemblies refers to any assembly scheduled
in Belgrade for 11* July. Briefly, right-wing organizations opposed the commemaration of the Srebrenica
massacre in Belgrade. The Ministry of Interior reached a decisicn, on 10" July 2015, banning, for security
reasons, any assembly in Belgrade, announced to commemorate the 20% anniversary of genocide in
Srebrenica. Five assemblies had been announced, all of them were scheduied to be held in front of the
Serbian National Assembly, on 21* July, and they were all banned, Assessments were made on the possibility
of keeping police cordons at a distance from assembly participants in order to prevent incidents, particularly

4 Annual Report of Serblan Ombudsperson, http://www.ombudsman.org.rs/attachments/052_Annual%20Report%202014.pdf
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bearing in mind that some of the Serbian Radical Party fans would not have a problem of being arrested and
prosecuted.

Minister of Interior stated at a press conference that the Ministry of Interior had decided, following security
and operative investigations, to ban ali assemblies scheduled for 11% July, in front of the Parliament.
According to Minister Stefanovic, the Ministry of Interior also attached importance to the security of all
citizens and therefore, would not allow chaos in the streets of any town in Serbia, including Belgrade included.

There were expected 7,000 people to lie down on the plateau in front of the Parliament, according to the
action organized by the Youth Initiative for Human Rights and supported by other NGOs, in order to
symbolically remind of the number of casualties in Srebrenica. Additional assemblies were announced also
for 11 July by organizations “Zavetnici”, “Dveri”, whereas the Serbian Radical Party stated that they would
also respond and join the "Seven Thousand" action, but that they would come with Chetnik flags and banners
“In God we trust, freedom or death”,

6. Date: August 31st, 2015 Place: Belgrade
Police station in Belgrade banned the assembly announced by extremist right-wing organizations “Nasi”
and “Obraz” against “EU's plan of settling 400,000 migrants in Serbia *.
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APPENDIX IV / ANNEXE IV - SUBMITTED BY SWEDEN / TRANSMISE PAR LA SUEDE

The national plan against racism, similar forms of hostility and hate crime

The Government adopted a national plan against racism, similar forms of hostility and hate crime on 24 of
November 2016. The overarching objective of the plan is strategic, effective and coherent work to combat
racism, similar forms of hostility and hate crime in Sweden. The plan sets out a structure for coordination and
follow-up which lays the groundwork for long-term strategic work.

The plan is to form a basis and a focus for work to combat racism and hate crime in the particularly important
strategic areas identified by the Government. The strategic areas are: Improved coordination and monitoring;
More knowledge, education and research; Civil society: greater support and more in-depth dialogue;
Strengthening preventive measures online; and A more active legal system. Examples of measures within
these strategic areas are presented below.

Strategic area: Improved coordination and monitoring

The Living History Forum has been given an assignment to coordinate and monitor work within the remit of
this National plan to combat racism and hate crime during the period 2016—2019. The agency will regularly
exchange experiences, knowledge and information, primarily with agencies working on these issues.
Furthermore, the agency will gradually develop a monitoring system encompassing regular reporting based
on the information the Forum receives from agencies affected as well as additional information, e.g. from
attitude and experience surveys. Each year the Living History Forum will report to the Government on its
mandate in a special report on developments in the area.

Strategic area: More knowledge, education and research

The Living History Forum is carrying out an extensive education initiative on racism and similar forms of
hostility past and present, which will run until 2019. The initiative covers Afrophobia, anti-Semitism, anti-
Gypsyism, Islamophobia, racism against Sami, homophobia and transphobia. The Forum is producing
information material on all these different forms and school staffs are being given training in partnership with
the Swedish National Agency for Education within the remit of this initiative. In addition to school staff,
occupational groups such as employment office staff, social workers and police employees will also have an
opportunity to participate in this training.

The Swedish National Agency for Education is carrying out awareness-raising initiatives in schools on the
topic of racism until 2017. The Agency is producing material for support on these issues and is carrying out
in-service training for school staff on these issues in partnership with the Living History Forum.

The Swedish Research Council is allocating special funding each year from 2016 onwards to bolster
research in the area of racism. This will enable a consistent research programme to be created which will
gather and strengthen Swedish research in this field and have an international character.

Civil society greater support and more in-depth dialogue

The Government continuously consults with Jewish, Roma and Sami representatives within the remit of
minority policy. Issues of anti-Semitism, anti-Gypsyism and racism against Sami are discussed as part of this
consultation.

From 2017 onwards, the Government will invite participants to attend an annual focused discussion on
Afrophobia and Islamophobia, with the aim of facilitating and improving the efficiency of information
gathering and other communication on these issues between the Government and civil society
organisations.

The Swedish Agency for Youth and Civil Society annually allocates funding under the Ordinance on
Government grants to activities to combat racism and similar forms of intolerance. Grants can be given to
non-profit organisations and foundations that are not run by the State or local government. In 2016-2020 the
Swedish Agency for Youth and Civil Society will increase its allocation of funding to promote activities
specifically intended to combat Afrophobia, anti-Semitism, anti-Gypsyism, Islamophobia, racism against
Sami, homophobia and transphobia.
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Strengthening preventive measures online

The Swedish Media Council has been given an assignment by the Government to make a survey of
protection for children and young people on the internet regarding racism, similar forms of hostility, hate
crime and extremism. The survey will cover the measures put in place by the public sector and civil society in
this area and the self-regulatory steps taken by social media providers. The Council will pass on the results
of the survey to actors affected.

The Swedish Media Council has also been given an assignment to implement the No Hate Speech
Movement campaign until and during 2020 in order to raise awareness about racism and similar forms of
hostility among children and young people.

In 2017 the Government will initiate dialogue between actors affected to discuss how racism, similar forms of
hostility and hate crime can be prevented and combated, including on social media.

A more active legal system

Hate crime is unacceptable in a democratic society. Besides the abuse to which the individual concerned is
exposed, such crimes can lead to fear and insecurity among other people who belong to the same group.
The legal system therefore places great emphasis on work to tackle and combat hate crime.

The Swedish Police Authority plays an important role in these efforts and has intensified its work to combat
hate crime, to increase the number of crimes solved and perpetrators brought to justice. The raised level of
ambition should also increase employees’ awareness and understanding of the difficulties associated with
hate crime. Increased awareness and understanding will enable employees to identify hate crime as such,
and to take a broader perspective throughout the investigation.

Thus far, the measures taken have led to the establishment of a national contact point for these issues and
specific hate crime units in the three metropolitan police regions (Stockholm, West (Gothenburg) and South
(Malmd)). In other police regions these matters are handled in a particular order. Resources have been
allocated to criminal investigations, assistance to victims, training of police officers, outreach activities and
other confidence-building measures. To this end, a consultation forum was set up at national level in 2015.
Collaboration also takes place at regional and local level between municipalities and local clubs and so-
cieties, through measures such as local collaborative agreements and pledges to citizens. This is an
extensive process that requires time to make an impact, and the Government monitors developments
closely.

On 1 October 2015 the Swedish Police Authority established a Cyber Crime Centre, the SC3, with the key
aim of strengthening capacity throughout the Police Authority to investigate all forms of cybercrime, hate
speech, cyber-bullying, defamation and other offensive expressions towards others. In fighting hate speech
online, important steps can also be taken by private actors such as major social platforms.

Hate crime is a priority area for the Swedish Prosecution Authority and within the Authority, the development
centre in Malmo bears special responsibility for developing methods, monitoring and training in hate crime.

The Swedish National Council for Crime Prevention produces statistics on police reports with an identified
hate crime motive and self-reported exposure to hate crime.
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