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I. INTRODUCTION 
 
[…] 
 

II.  BACKGROUND TO THE GUIDE 
 
[…] 
 
III.  Scope and content of the right to freedom of expression 
 

A. PROTECTION OF FREEDOM OF EXPRESSION 
 
11. This section will cover:  
 

- the scope of the protected rights;  
- the fact that freedom of expression both off- and online enjoy the same protection, however 

there are differences in how it is regulated off- and online;  
- the permissible limitations (which include the duties and responsibilities of those exercising the 

right);  
- the negative and positive obligations recalling the narrow interpretation of the conditions for 

State interference;  
- the positive obligation in relation to securing to all the right to freedom of expression;  
- the margin of appreciation taking into account historical and cultural differences among member 

States.  

 
12.  Please provide good practices in relation to the above-mentioned topics (or other relevant aspects) 
within the protection of freedom of expression. 
 

 Austria / Autriche: 
 

In Austria, the Convention has the rank of constitutional law. Thus, also the rights under Article 10 of the Convention are 
protected as constitutionally guaranteed rights. The right to freedom of expression can be invoked before all courts and 
authorities and in particular before the Constitutional Court. The latter reviews laws as to their compatibility with (Article 10 of) 
the Convention and repeals laws in case of a violation. 
 

 Estonia / Estonie: 

Estonia provides examples under specific chapters below. 

 France: 
 

La liberté d’expression jouit en France des mêmes garanties en ligne et hors ligne, les règles de droit ayant vocation à 
s’appliquer à toutes les situations. Ce sont les mécanismes permettant de les faire respecter qui ont dû être adaptés à la 
spécificité d’internet (voir ci-dessous, §17). 
 

Conformément à l’article 11 de Déclaration des Droits de l’Homme et du Citoyen du 26 août 1789, à l’article 10 de la Convention 
Européenne de Sauvegarde des Droits de l’Homme et à la loi du 29 juillet 1881 sur la liberté de la presse, la liberté d’expression 
est le principe, et ses restrictions constituent l’exception.  
 

Celles-ci sont liées à la nécessité de protéger les droits d’autrui, par les mécanismes civils ou pénaux venant réparer les 
atteintes à la réputation ou sanctionner le discours de haine (diffamation et injure, provocation à la haine, la violence ou à la 
discrimination, voir §32 et suivant ci-dessous), ainsi que l’ordre public, afin de prévenir la commission d’infractions (il en va ainsi 
des discours appelant à commettre des infractions, notamment en lien avec le terrorisme, ainsi que de la publication de contenu 
illicite soit au regard du droit d’auteur, soit en matière de pédopornographie, voir §17 ci-dessous). 
 

De plus, pour des raisons tenant à son histoire et à son modèle juridique, la France a adopté des dispositions juridiques venant 
poser le principe de la stricte neutralité des agents de l’Etat ou chargés d’une mission de service public, ce qui implique de 
restreindre leur liberté d’exprimer leur appartenance à une religion dans leur exercice professionnel (voir §47 ci-dessous). 
 

Conscientes des obligations négatives et positives qui leur incombent, les autorités françaises mettent en place des outils pour 
mieux appréhender certains phénomènes touchant à la question de l’articulation entre la liberté d’expression et les autres droits, 
le discours de haine par exemple, et organisent des formations afin de sensibiliser les professionnels de la police, de la 
gendarmerie et de la justice à la liberté d’expression, au discours de haine (voir §32 et 33 ci-dessous). 
 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_v8px7zvrq4gZ
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_qf5I4yfa4wTD
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Surtout, s’agissant plus précisément de la lutte contre les discours de haine, la France a mis en place la Délégation 
Interministérielle à la Lutte contre le Racisme, l’Antisémitisme et la Haine anti LGBT (DILCRAH). Cette délégation joue 

un rôle fondamental pour la lutte contre les discriminations et les discours de haine par la mise en place de formations, de 
partenariats avec des associations, et d’élaboration de campagnes de sensibilisation.  
 
De plus, s’agissant plus spécifiquement de s’assurer du respect des normes de la Convention européenne des droits de 
l’homme en la matière, des formations spécifiques des magistrats sont organisées sur la thématique de la liberté 
d’expression, ceux-ci étant en première ligne pour garantir la protection effective de cette liberté. 
 
Dans le cadre de la formation initiale, les auditeurs de justice (magistrats en formation) bénéficient, au cours de leur scolarité 
à l’Ecole nationale de la magistrature, d’une conférence sur la liberté d’expression présentée par un juge français à la Cour 
européenne des droits de l’homme (3h) étant précisé qu’ils ont travaillé en amont le sujet. Sont traités les enjeux juridiques et 
politiques de différents arrêts rendus par la Cour. 
 
Les auditeurs de justice participent en outre : 
 
                -à des ateliers (3 h) animés par des magistrats détachés à la Cour européenne des droits de l’homme ou des 
membres du greffe de la Cour, au cours desquels des cas pratiques sont analysés, 
                -à une session d’information sur le site de recherche de la jurisprudence de la Cour européenne des droits de l’homme 
(HUDOC) 
                - s’ils le souhaitent, à des formations sur le droit de la Convention via la plateforme numérique HELP mise en place 
par le Conseil de l’Europe. 
 
Les magistrats ont une obligation de formation continue de 5 jours par an. Dans ce cadre, nombre de sessions de 3 à 5 jours 
sont proposées sur des thèmes ayant trait à la liberté d’expression (ces formations sont ouvertes à des extérieurs, 
administrateurs civils, greffiers, magistrats étrangers…) : 
 
- « Convention européenne des droits de l’Homme, mode d’emploi » 
- « Droits fondamentaux et hiérarchie des normes » 
- « Le droit de la presse » qui présente un focus sur internet 
- « Ethique du magistrat, éthique du journaliste ». 
 
Des stages collectifs à la Cour européenne des droits de l’homme et au Conseil de l’Europe sont également proposés. 
 

 Georgia / Géorgie:  

CONSTITUTION OF GEORGIA 
Considering the fundamental value of freedom of expression, which plays a significant role in establishing democracy and 
builds a base for other human rights, Georgia provides sufficient legislative grounds for its protection, among which the core 
regulation represents the supreme law of the State – the Constitution of Georgia, which ensures protection of freedom of 
speech, thought, conscience, religion, and belief, right to receive and disseminate information, right to public assembly and 
manifestation, etc.   

Initially, Article 19 of the Constitution ensures that everyone has the right to freedom of speech, thought, conscience, 
religion, and belief and that no one shall be persecuted because of his/her speech, thought, religion or belief, or be 

compelled to express his/her opinion about them. The only exception from the rules prescribed by this Article is when the 
expression infringes others’ rights.

1
 

Furthermore, the Constitution of Georgia with its Article 24 prescribes that everyone shall be free to receive and 
disseminate information, to express and disseminate his/her opinion orally, in writing, or otherwise. It should be 
outlined that this Article guarantees inadmissibility of the censorship, as the mass media shall be free and neither the 

State nor particular individuals have the right to monopolize mass media or the means of dissemination of information.
2
 

Herewith, Article 25 grants everyone, except those within the composition of military forces and the Ministry for Internal 
Affairs, the right to public assembly without arms, either indoors or outdoors, and without prior permission. A prior 

notification may be determined only in case when a public assembly or a manifestation is to be held on a public thoroughfare 
and the only occasion in which it may be terminated by a state authority represents when it assumes an unlawful character.

3
    

For the aim to ensure sufficient guarantees and higher standards for the protection of fundamental human rights, including, 
freedom of expression, by all means, recently drafted new version of the Constitution, which will enter into force gradually 

from 2018, offers a further compatibility of the Constitution with internationally recognized human rights standards. In 
particular, Article 17 of the revised Constitution

4
 formulates in a more structured way even more solid guarantees in the view 

of the freedom of expression. It unites freedom of thought, information, mass media and internet. Specifically, Article 17(4) 
highlights that everyone has freedom of internet access and to use it freely, which further enhances the notion of freedom 

                                                           
1
 Constitution of Georgia, Article 19,  available at: English consolidated version (final) available at: 

https://matsne.gov.ge/en/document/view/30346; Georgian consolidated version (final) available at: 

 https://matsne.gov.ge/ka/document/view/30346 
2
 Ibid, Article 24. 

3
 Ibid, Article 25. 

4
 Ibid, Article 17, new edition is highlighted. 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_uwNvpoQ9XPdF
https://matsne.gov.ge/en/document/view/30346
https://matsne.gov.ge/ka/document/view/30346
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of expression. Taking into consideration that the resolution of the UN Human Rights Council has recognized internet access 
as a fundamental right, the integration of the provision relating to freedom of the internet to the Constitution was proposed 
and positively assessed

5
 by the Public Defender of Georgia.  

As to paragraph 6 of the mentioned Article, it offers important clarifications in regard to the Public Broadcaster, as it ensures 

its independence from state authorities and freedom from political and substantial commercial influence. Moreover, specific 
guarantees related to the functioning of the relevant regulatory body is prescribed by paragraph 7 of Article 17, as it reads 

out that institutional and financial independence of the national regulatory body established to ensure the protection of media 
pluralism, the realization of freedom of expression in mass media, avoiding monopolization of mass media or its spreading 
means and to protect consumers and entrepreneurs in broadcasting and electronic communication shall be guaranteed by 
law. As it reveals, new constitutional formulations set up advanced guarantees which further strengthen the 
freedoms protected by this Article.   

Furthermore, the practice of the Constitutional Court of Georgia reveals that it deals with the cases concerning freedom of 
expression quite frequently. The Court relates freedom of expression to the principle of democracy, as in conditions of 
informational vacuum and restriction of opinion, the existence of a democratic society and viability of democratic 
constitutional-legal order is inconceivable.

6
 The Court considers that freedom of speech has been an integral and basic 

functional element of a democratic society for a long time.
7
 According to the Court, the aim of Articles 19 and 24 of the 

Constitution (mentioned above) is to ensure the free process of exchanging opinions and information in a democratic 
society.

8
 

In its own case-law, the Court distinguishes facts and thoughts from each other. According to the court, facts are real 

subjects, events or circumstances that may be false or right; consequently, they should always be based on evidence. 
Accordingly, dissemination of facts is subject to the obligation to prove their correctness and authenticity. Most thoughts are 
expressed in connection with some particular facts and are based on them. The Court inserts that, it is often very hard to 
strictly separate facts and thoughts, thus, in this connection, it reiterates that particular importance is given to the common 
court, which has to determine and assess not only authenticity but also the nature of the spread information and decide 
whether these statements violate the Constitutional rights.

9
  

NATIONAL POLICY FOR THE PROTECTION OF FREEDOM OF EXPRESSION 
 

The Government of Georgia have implemented numerous measures in order to ensure and promote the full realization of the 
complementary rights of freedom of expression and freedom of assembly.  

In particular, on 30 April 2014, the Parliament of Georgia adopted Georgia’s first National Human Rights Strategy setting 

priorities for Georgia in 2014-2020 through an inclusive participation of all State agencies, international and non-
governmental organizations.  

The main goal of the Human Rights Strategy is to consolidate institutional democracy, i.e. the system of functional institutions 
and thus to ensure that human rights obligations are implemented in everyday life through a multi-sector, unified, and 
consistent government policies. According to the Strategy, the human rights based approach will be gradually integrated into 
the government policies and programming. It envisages legislative and institutional changes, as well as changes in practice 
for the State to meet their obligations to respect, protect, fulfill and promote human rights.  

The Strategy foresees as one of the objectives to ensure a high level of protection of the internationally recognized 
and constitutionally guaranteed rights of freedom of expression and freedom of peaceful assembly. The Strategy 

aims to meet its objectives, by preventing and eliminating all factors contributing to any limitations of the freedom of 

                                                           
5
 Available at: http://ombudsman.ge/en/news/public-defender-of-georgia-echoes-revised-text-of-Constitution-drafted-by-state-

Constitutional-commission.page .  
6
 Judgment of the Constitutional Court of Georgia, 26 October 2007, №2/2-389, para. II. 4, available at: http://constcourt.ge/ge/legal-

acts/judgments/saqartvelos-moqalaqe-maia-natadze-da-sxvebi-saqartvelos-parlamentisa-da-saqartvelos-prezidentis-winaagmdeg-
430.page; See also - “Human Rights and Practice of the Constitutional Court of Georgia”, publication prepared by the experts of the 
Constitutional Court of Georgia, Public Defender of Georgia and the Georgian Young Lawyers’ Association,  2013,  p. 163, available at: 
http://constcourt.ge/ge/publications/books/adamianis-uflebebi-da-saqartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-
praqtika.page  
7
 Judgment of the Constitutional Court of Georgia, 5 November 2002, №2/2/180-183, para. 6, available at: http://constcourt.ge/ge/legal-

acts/judgments/saqartvelos-axalgazrda-iuristta-asociacia-da-zaal-tyeshelashvili-nino-tyeshelashvili-maia-shariqadze-nino-basishvili-
vera-basishvili-da-lela-gurashvili-saqartvelos-parlamentis-winaagmdeg-505.page; See also - “Human Rights and Practice of the 
Constitutional Court of Georgia”, publication prepared by the experts of the Constitutional Court of Georgia, Public Defender of Georgia 
and the Georgian Young Lawyers’ Association,  2013,  p. 163, available at: http://constcourt.ge/ge/publications/books/adamianis-
uflebebi-da-saqartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-praqtika.page  
8
 Judgment of the Constitutional Court of Georgia, 26 October 2007, №2/2-389, para. II. 16, available at: http://constcourt.ge/ge/legal-

acts/judgments/saqartvelos-moqalaqe-maia-natadze-da-sxvebi-saqartvelos-parlamentisa-da-saqartvelos-prezidentis-winaagmdeg-
430.page; See also - “Human Rights and Practice of the Constitutional Court of Georgia”, publication prepared by the experts of the 
Constitutional Court of Georgia, Public Defender of Georgia and the Georgian Young Lawyers’ Association,  2013,  p. 173, available at: 
http://constcourt.ge/ge/publications/books/adamianis-uflebebi-da-saqartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-
praqtika.page  
9
 Judgment of the Constitutional Court of Georgia, 11 March 2004, №2/1/241, para. II,  available at: http://constcourt.ge/ge/legal-

acts/judgments/moqalaqe-akaki-gogichaishvili-saqartvelos-parlamentis-winaagmdeg-117.page; See also - “Human Rights and Practice 
of the Constitutional Court of Georgia”, publication prepared by the experts of the Constitutional Court of Georgia, Public Defender of 
Georgia and the Georgian Young Lawyers’ Association,  2013,  pp. 163-164, available at: 
http://constcourt.ge/ge/publications/books/adamianis-uflebebi-da-saqartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-
praqtika.page  

http://ombudsman.ge/en/news/public-defender-of-georgia-echoes-revised-text-of-constitution-drafted-by-state-constitutional-commission.page
http://ombudsman.ge/en/news/public-defender-of-georgia-echoes-revised-text-of-constitution-drafted-by-state-constitutional-commission.page
http://constcourt.ge/ge/legal-acts/judgments/saqartvelos-moqalaqe-maia-natadze-da-sxvebi-saqartvelos-parlamentisa-da-saqartvelos-prezidentis-winaagmdeg-430.page
http://constcourt.ge/ge/legal-acts/judgments/saqartvelos-moqalaqe-maia-natadze-da-sxvebi-saqartvelos-parlamentisa-da-saqartvelos-prezidentis-winaagmdeg-430.page
http://constcourt.ge/ge/legal-acts/judgments/saqartvelos-moqalaqe-maia-natadze-da-sxvebi-saqartvelos-parlamentisa-da-saqartvelos-prezidentis-winaagmdeg-430.page
http://constcourt.ge/ge/publications/books/adamianis-uflebebi-da-saqartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-praqtika.page
http://constcourt.ge/ge/publications/books/adamianis-uflebebi-da-saqartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-praqtika.page
http://constcourt.ge/ge/legal-acts/judgments/saqartvelos-axalgazrda-iuristta-asociacia-da-zaal-tyeshelashvili-nino-tyeshelashvili-maia-shariqadze-nino-basishvili-vera-basishvili-da-lela-gurashvili-saqartvelos-parlamentis-winaagmdeg-505.page
http://constcourt.ge/ge/legal-acts/judgments/saqartvelos-axalgazrda-iuristta-asociacia-da-zaal-tyeshelashvili-nino-tyeshelashvili-maia-shariqadze-nino-basishvili-vera-basishvili-da-lela-gurashvili-saqartvelos-parlamentis-winaagmdeg-505.page
http://constcourt.ge/ge/legal-acts/judgments/saqartvelos-axalgazrda-iuristta-asociacia-da-zaal-tyeshelashvili-nino-tyeshelashvili-maia-shariqadze-nino-basishvili-vera-basishvili-da-lela-gurashvili-saqartvelos-parlamentis-winaagmdeg-505.page
http://constcourt.ge/ge/publications/books/adamianis-uflebebi-da-saqartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-praqtika.page
http://constcourt.ge/ge/publications/books/adamianis-uflebebi-da-saqartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-praqtika.page
http://constcourt.ge/ge/legal-acts/judgments/saqartvelos-moqalaqe-maia-natadze-da-sxvebi-saqartvelos-parlamentisa-da-saqartvelos-prezidentis-winaagmdeg-430.page
http://constcourt.ge/ge/legal-acts/judgments/saqartvelos-moqalaqe-maia-natadze-da-sxvebi-saqartvelos-parlamentisa-da-saqartvelos-prezidentis-winaagmdeg-430.page
http://constcourt.ge/ge/legal-acts/judgments/saqartvelos-moqalaqe-maia-natadze-da-sxvebi-saqartvelos-parlamentisa-da-saqartvelos-prezidentis-winaagmdeg-430.page
http://constcourt.ge/ge/publications/books/adamianis-uflebebi-da-saqartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-praqtika.page
http://constcourt.ge/ge/publications/books/adamianis-uflebebi-da-saqartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-praqtika.page
http://constcourt.ge/ge/legal-acts/judgments/moqalaqe-akaki-gogichaishvili-saqartvelos-parlamentis-winaagmdeg-117.page
http://constcourt.ge/ge/legal-acts/judgments/moqalaqe-akaki-gogichaishvili-saqartvelos-parlamentis-winaagmdeg-117.page
http://constcourt.ge/ge/publications/books/adamianis-uflebebi-da-saqartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-praqtika.page
http://constcourt.ge/ge/publications/books/adamianis-uflebebi-da-saqartvelos-sakonstitucio-sasamartlos-samartalwarmoebis-praqtika.page
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expression, ensuring access to the public information, ensuring appropriate legal responses and prevention of any violations 
of the freedoms of peaceful assembly and association, and carrying out regular trainings for the aim of the enhancement of 
professional qualifications of the law enforcement agents in that regard.

10
 In order to meet the objectives elaborated in the 

Strategy, on 9 July 2014 the Government of Georgia approved Human Rights Action Plan (2014-2015).
11

 It should be 

emphasized that in order to monitor the implementation process of the National Human Rights Action Plans, according to 
Article 4 (d) of the resolution No. 445 of 9 July 2014 of the Government of Georgia, the action plan coordination interagency 
council is responsible for drawing up progress report on the implementation of the Human Rights Action Plan not later than 
March 15 of each year, which shall be submitted to the Government of Georgia and afterwards to the Parliament of Georgia 
not later than March 31.

12
  

In the light of the aforesaid, on 13 June 2016 the Government approved the report on the implementation of the Action 
Plan of the Government of Georgia on the Protection of Human Right (2014-2015) which mirrors the implementation of 

2014-2015 Action Plan in practice. According to the report, during 2014-2015 the Government has taken steps, among 
others, for the enhancement of professional qualifications of the law enforcement personnel regarding prevention of violations 
of the freedom of assembly and manifestations, for identification and elimination of current legislative ambiguities in relation 
to freedom of expression and for ensuring access to information.

13
 

Moreover, on 21 July 2016 the Government of Georgia approved new Human Rights Action Plan (2016-2017)
14

 and on 4 
April 2017 its accompanying mid-term progress report.

15
 According to the mentioned documents, numerous measures have 

already been taken with the aim to ensure the right to freedom of expression and access to information and to create 
safeguards for high quality implementation of freedom of assembly and manifestation.  

Law on Freedom of Speech and Expression 
 
The Constitutional right to freedom of speech and expression is further guaranteed in the Law of Georgia on Freedom of 
Speech and Expression.

16
 According to the law, freedom of expression, among others, includes: absolute freedom of 

thought; freedom of political opinion and debates; right to research, obtain, create, keep, develop or disseminate information 
or ideas of any kind; prohibition of censorship, independence of media and pluralism, right of a journalist to defend 
confidentiality of the sources of information and to make editorial decisions based on his/her conscience; academic freedom 
to learn, teach and research; freedom of art, creativity and invention; right to speak any language and to use any script; right 
to perform charity work; freedom of exposure, and protection of the whistle-blowers; freedom from compulsion to express 
his/her own opinion on faith, religion, conscience, ideology, ethnic, cultural or social belonging, origin, family, property and 
rank status, as well as on all other circumstances, which may become the basis for violation of the persons' rights and 
freedoms.

17
  

Article 8 of the same law sets forth grounds for restriction of the freedom of speech and expression. Any restriction of 

the rights recognised and protected by this Law may be established only if it is prescribed by a clear and comprehensive, 
narrowly tailored law and the benefit protected by the restriction exceeds the damage caused by the restriction. According to 
the mentioned Article, a law restricting the rights recognised and protected by this Law shall be: directly intended to attain 
legitimate aims; critically needed for the existence of a democratic society; non-discriminatory; proportionally restrictive.

18
 

It is noteworthy that the Law on Freedom of Speech and Expression is widely applied in practice and the issues of 
freedom of speech and expression, freedom of press, the terms such as “defamation“, distinction between “fact” 
and “thought”, etc. are thoroughly interpreted by the common courts of Georgia in the light of international standards.

19
 

                                                           
10 National strategy for the protection of human rights in Georgia 2014-2020, pp. 16-17, available at: 
http://gov.ge/files/429_51454_924779_STRATEGYENG.pdf  
11

 Human Rights Action Plan (2014-2015), available at: http://gov.ge/files/429_51455_790262_APENG(1).pdf  
12

 The resolution No. 445 of 9 July 2014 of the Government of Georgia, Available at: 
https://matsne.gov.ge/ka/document/view/2391005  
13

 Progress report on the implementation of the Human Rights Action Plan (2014-2015) of the Government of Georgia, pp. 98-105, 
available at: https://matsne.gov.ge/ka/document/view/3315211  
14

 Human Rights Action Plan (2016-2017), available at: https://matsne.gov.ge/ka/document/view/3350412  
15

 The Decree No. 683 of 4 April 2017, available at: https://matsne.gov.ge/ka/document/view/3639175  
16

 Law of Georgia On Freedom of Speech and Expression, English version (27/10/2015 - 21/12/2016) available at: 
https://matsne.gov.ge/ka/document/view/33208?impose=translateEn&publication=5; Georgian consolidated version (final) available at: 
https://matsne.gov.ge/ka/document/view/33208  
17

 Committee on the Elimination of Racial Discrimination, Consideration of reports submitted by States parties under Article 9 of the 
Convention, Sixth to eighth periodic reports of States parties due in 2014 Georgia, 31 October 2014, p. 27, available at: 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=6&DocTypeID=29; See also - Law of 
Georgia On Freedom of Speech and Expression, Article 3, English version (27/10/2015 - 21/12/2016) available at: 
https://matsne.gov.ge/ka/document/view/33208?impose=translateEn&publication=5; Georgian consolidated version (final) available at: 
https://matsne.gov.ge/ka/document/view/33208 
18

 Law of Georgia On Freedom of Speech and Expression, Article 8, English version (27/10/2015 - 21/12/2016) available at: 
https://matsne.gov.ge/ka/document/view/33208?impose=translateEn&publication=5; Georgian consolidated version (final) available at: 
https://matsne.gov.ge/ka/document/view/33208 
19

 Judgment of the Supreme Court of Georgia, 20 February 2012, №ას-1278-1298-2011, available at: 

http://www.supremecourt.ge/files/upload-file/pdf/ganmarteba7.pdf; Judgment of the Tbilisi Court of Appeals, 1 August 2012, №2ბ/1476-

12, available at: http://library.court.ge/judgements/74442014-12-17.pdf; Decision of the Tbilisi Court of Appeals, 25 June 2013, 

№2ბ/696-13, available at: http://library.court.ge/judgements/19522014-08-15.pdf; Decision of the Supreme Court of Georgia, 20 May 

2016, №ას-625-593-2014, available at: http://library.court.ge/judgements/88112017-04-20.pdf; Judgment of the Tbilisi Court of Appeals, 

9 September 2016, №2ბ/1713-15, available at: http://library.court.ge/judgements/52142016-10-10.pdf  

http://gov.ge/files/429_51454_924779_STRATEGYENG.pdf
http://gov.ge/files/429_51455_790262_APENG(1).pdf
https://matsne.gov.ge/ka/document/view/2391005
https://matsne.gov.ge/ka/document/view/3315211
https://matsne.gov.ge/ka/document/view/3350412
https://matsne.gov.ge/ka/document/view/3639175
https://matsne.gov.ge/ka/document/view/33208?impose=translateEn&publication=5
https://matsne.gov.ge/ka/document/view/33208
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=6&DocTypeID=29
https://matsne.gov.ge/ka/document/view/33208?impose=translateEn&publication=5
https://matsne.gov.ge/ka/document/view/33208
https://matsne.gov.ge/ka/document/view/33208?impose=translateEn&publication=5
https://matsne.gov.ge/ka/document/view/33208
http://www.supremecourt.ge/files/upload-file/pdf/ganmarteba7.pdf
http://library.court.ge/judgements/74442014-12-17.pdf
http://library.court.ge/judgements/19522014-08-15.pdf
http://library.court.ge/judgements/88112017-04-20.pdf
http://library.court.ge/judgements/52142016-10-10.pdf
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Criminal Code of Georgia 

Georgian legislation envisages protection of sphere of freedom of expression by virtue of criminal regulation as well. In 
particular,  in order to further establish legislative guarantees for the aim to protect this field, Criminal Code of Georgia 
envisages punishment for illegal interference with the exercise of the freedom of speech or with the right to obtain or 
disseminate information, which has resulted in considerable damage, or performed by abusing one's official position;

20
 as 

well as an unlawful interference with the journalist's professional activities, i.e. coercing a journalist into disseminating 
or not disseminating information is also punishable.

21
 

In this regard, persecution of persons because of their speech, opinion, conscience, confession, faith or creed, or political, 
social, professional, religious or scientific activities is also defined as an offence by Criminal Code of Georgia.

22
 Moreover, the 

same offence committed by using violence or threat of violence; by abusing the official position; and which has resulted in 
considerable damage shall be punished as well.  

Furthermore, considering that freedom of expression is linked to the wide range of human rights among which are counted 
the right to a private life; right to vote; freedom of thought, conscience and religion; freedom of peaceful assembly and 
association, etc., the Criminal Code of Georgia classifies as criminal offences disclosure of information on private life or of 
personal data;

23
 disclosure of secrets of personal life;

24
 encroachment upon the right to assembly or demonstration;

25
 

unlawful interference with the performance of divine service
26

 and envisages relevant punishments for committing such acts.  

All the aforementioned clarifies that the Government has created relevant criminal legislative guarantees in the broad view of 
protecting freedom of expression.  

Furthermore, Criminal Code of Georgia provides another provision with regard to the principle of sentencing in terms of the 
aggravating circumstances. In particular, for the aim to tackle the problem of intolerance and discrimination (i.e. hate 
crimes) on 4 May 2017 an amendment to Article 53

1
 of the Criminal Code of Georgia was introduced. According to the 

mentioned Article, committing offences on the grounds of race, color, language, sex, sexual orientation, gender, gender 
identity, age, religion, political or other opinion, disability, citizenship, national, ethnic or social affiliation, origin, property or 
title status, residence or other grounds of discrimination were recognized as bias motives and an aggravating circumstance in 
the commission of all criminal offences envisaged by the Criminal Code.

27
  

The fight against all forms of discrimination is one of the main priorities of the Prosecutor's Office of Georgia. Thus, 
strengthening the capacities of the Prosecutor's Office is intensively being implemented. The purpose of the mentioned 
process is to ensure effective fight against hate crimes and to protect human rights in professional activities.  

One of the illustrations of the aforementioned is, among others, the most recent training delivered for the prosecutors with 
regards to identification, investigation and prevention of hate crimes. In particular, on 10 October 2017 Georgian prosecutors 
were trained in order to enhance knowledge regarding identification, investigation and prevention of the said offences. The 
program included information about the essential mechanisms for prevention of these offences. Such issues as international 
standards on hate crimes and domestic legislation, homophobia, transphobia, stereotyping, discrimination, working with the 
victims and witnesses of hate crimes, identifiers of hate motives, evidence confirming motive, etc. were actively discussed 
within the scope of the two-day training course. The training program included discussions and analyses of actual practical 
challenges.

28
  

 

 Germany / Allemagne: 

Article 5 (1) of the German Constitution (Basic Law) guarantees to every person the right to express and disseminate his or 
her opinion freely. Scope and limits of this protection are defined in the detailed and well-established case law of the German 
Federal Constitutional Court (BVerfG).  

According to this case law, opinions enjoy the protection of Article 5 of the Basic Law no matter whether the statement is well-
founded or groundless, emotional or rational, is evaluated as valuable or valueless, dangerous or harmless.  

The Basic Law trusts in the power of the free debate, civil commitment and education as the most effective weapon against 
the dissemination of totalitarian, inhumane ideologies. Accordingly, even the dissemination of National Socialist ideas as a 
radical questioning of the valid system does not from the outset fall outside the area protected by Article 5 (1) of the Basic 
Law.  

In principle, freedom of opinion can only be limited on the basis of the provisions of the general laws pursuant to Article 5 (2) 
alternative 1 of the Basic Law. A law that restricts opinions is deemed impermissible "special legislation" if it is not drafted in a 
sufficiently open manner and if it is from the outset only directed against certain convictions, attitudes or ideologies. This also 

                                                           
20

 Criminal Code of Georgia, Article 153, English version (04/05/2017 - 01/06/2017) available at: 
https://matsne.gov.ge/en/document/view/16426?publication=176; Georgian consolidated version (final) available at: 
https://matsne.gov.ge/ka/document/view/16426; 
21

 Ibid, Article 154. 
22

 Ibid, Article 156. 
23

 Ibid, Article 157. 
24

 Ibid, Article 157
1
. 

25
 Ibid, Article 161. 

26
 Ibid, Article 155. 

27
 Ibid, Article 53

1
. 

28
 Available at: http://pog.gov.ge/eng/news?info_id=1372  

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_99pIyEN3TcsT
https://matsne.gov.ge/en/document/view/16426?publication=176
https://matsne.gov.ge/ka/document/view/16426
http://pog.gov.ge/eng/news?info_id=1372
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applies to provisions for the protection of young persons and for the protection of personal honor pursuant to Article 5 (2) 
alternatives 2 and 3 of the Basic Law.   

Nevertheless, with a view to the injustice and the terror caused by the National Socialist regime, the Federal Constitutional 
Court does allow an exception from this ban on “special legislation”. It deems provisions to be compatible with Article 5 (1) 
and (2) of the Basic Law that set limits to the propagandistic approval of the historical National Socialist rule (e.g. Section 130 
(4) of the German Criminal Code which criminalizes the approval, glorification and justification of the National Socialist rule of 
arbitrary force). 

(See with further references: BVerfG, Order of the First Senate of 04 November 2009 - 1 BvR 2150/08 - paras. 1-87), 
http://www.bverfg.de/e/rs20091104_1bvr215008en.html, unofficial translation) 
 

 Republic of Moldova / République de Moldova: 
 

Freedom of expression in the Republic of Moldova is secured by the Law on freedom of expression that was adopted in 
2010. The Law contains detailed provisions aimed at protecting the right to freedom of expression. It establishes a balance 
between securing the right to freedom of expression and defending the honour, dignity, professional reputation, private and 
family life of the individual. According to the Law, everyone has the right to freedom of expression that shall comprise 
freedom to seek, receive and share facts and ideas. Freedom of expression protects both the content and the form in which 
the information is expressed, including that information which offends, shocks or disturbs.  
 
The permissible limitations provided by law are admitted only in the purpose of protecting a legitimate interest, such as 
defending the national security, territorial integrity or public safety, prevention of disorder or crime, protection of health or 
morals, protection of the reputation or the rights of others, prevention of the disclosure of information received in confidence 
or maintaining the authority and impartiality of the judiciary. In any case, the limitations shall be proportional to the situation 
which determined it in the first place and shall respect the fair balance between the protected interest and the freedom of 
expression as well as the right of the public to be informed.  
 
The Law also stipulates that the guarantees provided for freedom of expression do not extend to speeches that incite to hate 
or violence. 
 

 Serbia / Serbie:  

 
According to the Article 46 of the Constitution of the Republic of Serbia ("Official Gazette of RS", no. 98/06) the freedom of 
thought and expression shall be guaranteed, as well as the freedom to seek, receive and impart information and ideas 
through speech, writing, art or in some other manner.  
 
The same Article of the Constitution stipulates that freedom of expression may be restricted by the law if necessary to protect 
rights and reputation of others, to uphold the authority and objectivity of the court and to protect public health, morals of a 
democratic society and national security of the Republic of Serbia. 
 
According to the Article 20 of the Constitution human and minority rights guaranteed by the Constitution may be restricted by 
the law if the Constitution permits such restriction and for the purpose allowed by the Constitution, to the extent necessary to 
meet the constitutional purpose of restriction in a democratic society and without encroaching upon the substance of the 
relevant guaranteed right. The same Article stipulates that attained level of human and minority rights may not be lowered. 
When restricting human and minority rights, all state bodies, particularly the courts, shall be obliged to consider the substance 
of the restricted right, pertinence of restriction, nature and extent of restriction, relation of restriction and its purpose and 
possibility to achieve the purpose of the restriction with less restrictive means. 

 

  Freedom of expression and maintaining the authority and impartiality of the judiciary (e.g. restrictions 
that do not comply with Article 10.2; defamation of a judge by the press; publishing information 
regarding on-going criminal cases; remarks made by lawyers in and out of the courtroom) 

 

13.  Please provide good practices in relation to that topic (you may include legislative and non-
legislative measures, relevant jurisprudence, and so forth). 

 Austria / Autriche: 
 

The Federal Act on the Press and other Publication Media (Media Act – MedienG), Federal Law Gazette No. 314/1981 as 
amended by Federal Law Gazette I No. 101/2014, provides for the protection of the presumption of innocence. According to 
Sec. 7b of the Media Act, a person suspected of having committed an offence punishable by the courts but not yet finally 
convicted is entitled to claim indemnity from the media owner in case he or she is presented as having already been found 
guilty.  
Exceptions apply, such as true reports on a public hearing in general representative bodies true reports on a penal sentence 
in first instance, public confessions by the suspect or true quotations of statements of a third party in case the public had a 
predominant interest in obtaining knowledge of that statement. The liability of the media owner is limited if the report in 

http://www.bverfg.de/e/rs20091104_1bvr215008en.html
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_Nx9JFnbfMV7m
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_v8px7zvrq4gZ
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question was a live broadcast or if it concerns the availability for download on a website.  

The Media Act also prohibits TV and radio recordings and broadcasts as well as movie shots and taking pictures during 
hearings in court (Sec. 22). Furthermore, illicit influence on criminal proceedings is forbidden. According to Sec. 23 of the 
Media Act, comments in the media on the presumed result of criminal proceedings which may influence the result of the 
criminal proceedings are punishable. 

 Estonia / Estonie: 
 

In Estonia, § 305 (“Insulting of court”) of the Penal Code foresees that insulting of a court, judge or lay judge in connection 
with their participation in administration of justice is punishable by a fine of up to 300 fine units or by detention. The same act, 
if committed by a legal person, is punishable by a fine of up to 3200 euros. According to § 305

1
 (“Defamation of court”) 

defamation of a court, judge or lay judge in connection with their participation in administration of justice is punishable by a 
pecuniary punishment or up to two years of imprisonment. The same act, if committed by a legal person, is punishable by a 
pecuniary punishment. 
 

§ 267 of the Code of Criminal Procedure foresees measures applicable to persons who violate order in court session. 
According to that paragraph: 
(1) If an accused violates order in a court session and fails to comply with the orders of a judge or a court security guard, the 
following measures may be applied on the basis of a court ruling: 
 1) removal of the accused from the courtroom temporarily or for the duration of the whole session; 
 2) imposition of detention for up to ten days or a fine on the accused. 
Section 4 of the same paragraph foresees that if a prosecutor, representative or counsel violates order in a court session, 
fails to comply with the orders of a judge or court security guard, acts in contempt of the court, a fine may be imposed on him 
or her based on a court ruling. 
 
*** 
Article 9 of the code of ethics of the Estonian Bar Association stipulates that in their communication with a court a lawyer 
should behave in an honest and dignified manner and in accordance with good manners and requirements of professional 
ethics.  
 

 Republic of Moldova / République de Moldova:  
 

The Law on the statute of the judge provides that the judge can offer mass-media information on the cases examined by him 
only through the person who is responsible for communication with mass-media.  
 
The new Code of ethics and professional behaviour of the judge adopted in 2015 provides that the judge shall not express his 
political views when exercising his legal attributions and that the judge cannot join forbidden religious associations or 
extremist groups. The Code also provides that the judge shall not show any preconceived attitude by expressing words, 
gestures or any other actions that shall be interpreted as partiality. The Code secures the judge’s right to freedom of 
expression; however, the judge shall not disclose, comment or use in personal purposes confidential or secret information 
which he got acquainted with when performing his attributions. Discussions among judges shall be limited to legal and 
theoretical issues and shall be initiated by the judge who examines a particular case in which such information is needed. 
The judge shall not allow private communications or interviews that would influence his professional actions in any case that 
is being examined by a court. The judge shall not publicly comment the cases that are examined by a court until the adopted 
judgment becomes final.  
 
The judge can express his opinion through public declarations, in order to deny any false or defamatory information related to 
him, including that shall be convincingly argued. 
The Plenary Decision also provides that there is a reduced tolerance toward criticising judges, because of the special role 
that justice has in a society and the trust it has to benefit of in the public, in order to be able to successfully fulfil its duties in a 
society. 
Information that has been published by mass-media. However, when doing so he shall take into account such criteria as 
reasonability and proportionality.  
 
When communicating with mass-media, the judge shall take into account such factors as the presumption of innocence, the 
person’s life and dignity, the freedom of mass-media, the right to a fair trial, the right to defence, the efficiency and 
confidentiality of the judicial proceedings.  
 
In what concerns publishing information regarding on-going criminal cases, in 2016 the Code of Criminal Procedure was 
amended in the part related to the confidentiality of criminal investigations, so that now it also protects data of personal 
character under the special Law that has been adopted in 2011. 
 
Besides being provided by law and following a legitimate purpose, the Supreme Court of Justice in its Plenary Decision on 
freedom of expression explained that all the restrictions provided by law shall be interpreted in a restrictive way and their 
necessity shall be convincingly argued. 
 
The Plenary Decision also provides that there is a reduced tolerance toward criticizing judges, because of the special role 
that justice has in a society and the trust it has to benefit of in the public, in order to be able to successfully fulfill its duties in a 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_qf5I4yfa4wTD
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_Nx9JFnbfMV7m
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society. 
 

  Serbia / Serbie: 

 
According to the Article 74 of the Law on Public Information and Media ("Official Gazette of RS", nos. 83/14, 58/15 and 12/16 
– authentic opinion), the information from ongoing criminal procedure may be published only if presented on the main hearing 
or if received or may have been obtained from the public authority on the basis of the law governing the access to the 
information of public importance. Also, the Article 107 of the Law stipulates that if a medium publishes the information that 
criminal proceedings have been initiated against a certain person, that person shall upon completion of the proceedings have 
the right to request of the editor-in-chief to publish free of charge the information on the legal suspension of the proceedings, 
dismissal of the charges or acquittal. The same Article prescribes that if the editor-in-chief fails to publish the information on 
the legal suspension of the proceedings, dismissal of the charges or acquittal, and there is no reason for non-publication set 
forth in this Law, and if he/she publishes the information in an unprescribed manner, the holder of the right may file a claim 
against the editor-in-chief for publication of information. 
 
The Journalists Code of Ethics from 2006 (suplemented in 2013) stipulates in paragraph 3 heading IV that journalists are 
obliged to protect presumption of innocence. The same paragraph further stipulates that protection of privacy and identity 
consists not only of protection of names (reffering to accused by initials), but protection of other data that could uncover 
identity of accused person  (photography, adress, marital status, social status, neighbours' names or friends' and relatives' 
names). Also, journalist shall protect identity of both victim and accused person while interviewing witnesses and victims. In 
addition, anyone who feels that a journalist violated any provision of this Code (including provisions on protection of 
presumption of inoccence) may address the Court of Honour

29
 and the Press Council

30
. 

 
- Domestic case - law  

 
The Government encloses the judgment of the Supreme Court of Cassation

31
 which established that the presumption of 

innocence was not violated by the defendant (the famous politician in Serbia) by a statement in which he indicated that the 
subject domestic criminal judgement (in proceedings in which he was a victim) was deficient and that the plaintiff (which 
requested non-pecuniary damages for alleged violataton of his honor and repuation) was a „member of criminal association, 
namely a terrorist team“. Domestic courts established that such defendant's statement did not concern presumption of 
innocence, but was rather his personal opinion as a victim in the subject criminal proceedings. Consequently, the plaintiffs 
claims was denied. 
 

 Switzerland / Suisse: 
 

L’article 293 du Code pénal suisse intitulé « Publication de débats officiels secrets »
32

 sert à la protection du bon déroulement 
des procédures judiciaires. Cette disposition ne protège pas uniquement les documents secrets d’autorités politiques mais 
également le secret d’instructions pénales en cours. La Cour européenne des droits de l’homme a reconnu dans deux 
affaires suisses

33
 que cette disposition ne sert pas seulement à la garantie de l’autorité et de l’impartialité du pouvoir 

judiciaire et à l’effectivité de l’enquête pénale mais également à la protection du droit du prévenu à la présomption 
d’innocence et à la protection de sa vie privée. L’alinéa 3 de cette disposition a été révisé en juin 2017 par le Parlement, afin 
de mieux prendre en compte la liberté d’expression et prévoit que la publication de débats officiels secrets « n’est pas 
punissable si aucun intérêt public ou privé prépondérant ne s’opposait à la publication ».  
 
Un autre instrument important visant à assurer des compte rendus d’affaires judiciaires corrects et tenant compte des intérêts 
de toutes les personnes concernées, est l’accréditation des journalistes qui désirent tenir la chronique de l'activité judiciaire, 
prévue par le Tribunal fédéral, ainsi que par de nombreux tribunaux cantonaux. Les journalistes accrédités obtiennent, selon 
la pratique courante, des informations plus détaillées que le grand public. Ils peuvent être autorisés à assister à des 
audiences, auxquelles le public n’est pas admis. En contrepartie, ils doivent respecter certains devoirs de discrétion et de 
rapport. En cas de non-respect, le tribunal peut prononcer des sanctions ou même leur interdire l’accès au tribunal. Dans ce 
cas, l’autorité qui prononce la sanction doit bien entendu respecter les droits fondamentaux des journalistes

34
.   

 

                                                           
29

 The Court of Honour is a body of Belgrade Chamber of Commerce and Industry. 
30

 The Press Council is an independent, self-regulatory body that brings together publishers, owners of print and online media, news 
agencies and media professionals. It has been established for monitoring the observance of the Journalist’s Code of Ethics, solving 
complaints made by individuals and institutions related to media content. The Press Council is also authorized to mediate between 
aggrieved individuals, institutions and editorial staff, and to pronounce public warnings in cases when determined that the violation of 
ethical standards as defined by the Journalist’s Code of Ethics has occurred. The Press Council is engaged in the education of media 
professional to act in accordance with the Journalist’s Code of Ethics and works to strengthen the role of media in Serbia. 
31

 Annex 1 - Judgment of the Supreme Court of Cassation Rev 2136/2015 of 19 April 2016 
32

 https://www.admin.ch/opc/fr/classified-compilation/19370083/index.html  
33

 Cf. arrêt Bédat c. Suisse [GC] du 29.5.2016, requête no 56925/08 ; arrêt Y. c. Suisse du 6.6.2017, requête no 22998/13.  
34

 Le Tribunal fédéral a examiné à plusieurs reprises de telles sanctions ces dernières années. Dans certaines affaires, il a accepté les 
mesures à l’encontre des médias (arrêt du Tribunal fédéral 1B_134/2011 du 14.7.2011 = ATF 137 I 209, 
https://www.bger.ch/ext/eurospider/live/fr/php/clir/http/index.php?highlight_docid=atf%3A%2F%2F137-I-
209%3Afr&lang=fr&zoom=&type=show_document ). Dans d’autres cas, il a considéré que la mesure limitait la liberté de presse de 
manière excessive (arrêts du Tribunal fédéral 2C_810/2012 du11.6.2013 et 1B_169/2015 + 1B_177/2015 du 6.11.2015 = BGE 141 I 
211, https://www.bger.ch/ext/eurospider/live/fr/php/clir/http/index.php?highlight_docid=atf%3A%2F%2F141-I-
211%3Afr&lang=fr&zoom=&type=show_document ). 

https://www.admin.ch/opc/fr/classified-compilation/19370083/index.html
https://www.bger.ch/ext/eurospider/live/fr/php/clir/http/index.php?highlight_docid=atf%3A%2F%2F137-I-209%3Afr&lang=fr&zoom=&type=show_document
https://www.bger.ch/ext/eurospider/live/fr/php/clir/http/index.php?highlight_docid=atf%3A%2F%2F137-I-209%3Afr&lang=fr&zoom=&type=show_document
https://www.bger.ch/ext/eurospider/live/fr/php/clir/http/index.php?highlight_docid=atf%3A%2F%2F141-I-211%3Afr&lang=fr&zoom=&type=show_document
https://www.bger.ch/ext/eurospider/live/fr/php/clir/http/index.php?highlight_docid=atf%3A%2F%2F141-I-211%3Afr&lang=fr&zoom=&type=show_document
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  The issue of access to information, including on the internet: the internet allows individuals to easily 
seek, receive and impart information across national borders, and this should be available, accessible 
and affordable to everyone without discrimination. 

 
14.  Please provide good practices in relation to access to information both on- and off-line (legislative and non-
legislative measures and so forth): 

a.  access to information in general 

 Estonia / Estonie: 

  In Estonia, § 33 of the Public Information Act (“Access to data communication network”) foresees that every person 
shall be afforded the opportunity to have free access to public information through the Internet in public libraries, 
pursuant to the procedure provided for in the Public Libraries Act. 

The Public Libraries Act foresees that services of public libraries may be used by everyone (§ 15). It further specifies that 
loan for in-house use and home lending of items and granting access to public information through the public data 
communication network are the basic services of public libraries (§ 15 (2)). Basic services of public libraries are free of 
charge. A person requesting information shall be given the opportunity to use a computer in order to access information 
available through the public data communication network, pursuant to the Public Information Act. If more persons than a 
library can service request access to information available through the public data communication network, the library is 
required to organise pre-registration for persons requesting access to information. The employees of a library are required to 
assist persons gain access to the web sites of state and local government agencies (§ 15 (2

1
)). 

  In addition, a good practice characteristic to Estonia is access to information via e-governance (e-riik). E-governance 

provides a person with easy access to various public services, enables a person to access certain data collected 
about him or her and includes an easy tool to check which institutions and persons have looked at his or her 
personal data.  

b.  access to public information and official documents 

 Austria / Autriche: 
 

In Austria, there are no legal barriers to the access to the internet for (commercial or private) users. Users gain access via 
contracts with internet service providers (ISPs) who in principle underlie an obligation to contract. The provision of a public 
communications network by ISPs is not subject to administrative permit. It merely has to be notified to the regulatory 
authority. According to the Telecommunications Act (Telekommunikationsgesetz 2003), a minimum set of public services 
must be available to all users at an affordable price regardless of their place of residence or work (Sec. 26 and 27). There is 
no legal basis for a restriction of the access to the internet by public authorities. ISPs may, however, under certain conditions, 
block websites in order to protect copyrights. Such measures are subject to judicial review.  
 

The EU-TSM-Regulation (Regulation [EU] 2015/2120) establishes the principle of net neutrality. The principle of net neutrality 
warrants an unrestricted and non-discriminatory access to the internet. The TSM-Regulation has direct effect in the national 
legal order. Hence, the conditions for restrictions of the principle of net neutrality laid down in the regulation have to be 
adhered to. In accordance with the obligations laid down in the TSM-Regulation, the Austrian regulatory authority has 
published its first net neutrality report (https://www.rtr.at/en/inf/NNBericht2017). The net neutrality report provides information 
on the state of the openness of the Internet in Austria for the period from 30 April 2016 to 30 April 2017 and on potential 
measures to be taken by the regulatory authority in order to ensure the openness of the Internet. The resulting overall picture 
is generally positive. In those cases in which serious violations of net neutrality rules occurred, the affected companies were 
generally able to find a solution after consulting with the regulatory authority. According to the net neutrality report, “the 
provisions on net neutrality and the Guidelines have proved themselves effective. There is currently no need for immediate 
adaptation from [the regulator’s] point of view”. 

 Belgium / Belgique:  

Good practice: Informing civil servants about access to public information and official documents (Flanders, region of 
Belgium) 

The access to and availability of public information and official documents is regulated in Flanders by law.
35

 In order to 
ensure the correct application of the law, clear information is provided to civil servants on a dedicated website: 
https://overheid.vlaanderen.be/openbaarheid-van-bestuur. On this website, civil servants can find information about the law, a 
concrete step-by-step plan for handling information requests, and a model for registering information requests. 

                                                           
35

 Decree of 26 March 2004 “betreffende de openbaarheid van bestuur”, 
http://www.ejustice.just.fgov.be/eli/decreet/2004/03/26/2004036026/justel  

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_qf5I4yfa4wTD
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_v8px7zvrq4gZ
https://www.rtr.at/en/inf/NNBericht2017
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_jN7EgARuQQf3
https://overheid.vlaanderen.be/openbaarheid-van-bestuur
http://www.ejustice.just.fgov.be/eli/decreet/2004/03/26/2004036026/justel
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 Estonia / Estonie:  
 

Estonia has ratified the Council of Europe Convention on Access to Official Documents (CETS 205) on 28 January 2016. 
 

  Legislative instruments and the majority of court decisions that have entered into force are available on the Internet 
on the basis of the “Riigi Teataja” (“State Gazette”) Act. The texts of the legislative instruments available on the site 
are the authorised versions of the instruments; there are no printed editions of the instruments issued by the State. 

  The aim of the Public Information Act is to ensure that the public and every person has the opportunity to access 
information intended for public use, based on the principles of a democratic and social rule of law and an open 
society, and to create opportunities for the public to monitor the performance of public duties. Under the act, public 
institutions are obliged to make certain information available through their document registries. In addition, an 
interested person may submit to a holder of information a request for access to information. Such a request has to 
be responded at the latest on the fifth working day after its submission. If the execution is not possible, reasons must 
be given without undue delay.  

 Georgia / Géorgie :  

To start with the general principles, according to the General Administrative Code of Georgia, public information is defined 
as an official document (including a drawing, model, plan, layout, photograph, electronic information, or video- and audio-
recording), i.e. any information stored at a public institution, as well as any information received, processed, created or 
sent by a public institution or public servant in connection with official activities; also any information proactively 

published by any public institution.
36

 Chapter III of the Administrative Code protects the right to request and obtain any 
information, particularly, Article 28 ensures availability of public information as it follows that “Public information shall be 
open except as provided by law and as determined by the procedure to be considered as personal data, state or 
commercial secrets”.

37
 Herewith, it is ensured that “everyone has the right to request public information regardless of 

its physical form and stored conditions, and choose the form of receiving public information if it is of different types, and to 

access the original information”.
38

 

Further should be stressed that, since the Parliamentary Elections in 2012, the newly elected Government undertook 
significant steps to improve the accessibility of public information. In particular, as a result of implementation of the practice of 
proactive disclosure of public information on a large-scale, on 26 August 2013 the Government adopted the Ordinance №219 
on Electronic Request and Proactive Disclosure of Public Information, pursuant to Article 2 (paragraph 1) of which the 
administrative bodies became obliged to publish on their web portals the public information provided for by the Annex of the 
same Ordinance. As a result, accessibility of public information, transparency and responsiveness of public 
institutions had improved in Georgia over the last few years.

39
 

Thus, adoption of new regulations and development of accessibility of public information remain the Government’s invariable 
priority, which aims to implement the transparent democracy to the extent and in compliance with the principles of freedom of 
information laid down by the European Court. In this respect, it should be highlighted that the Association Agenda, adopted 
by the Georgian Government and the European Union following the signing of the Association Agreement in 2014, underlines 
Georgia’s commitment to take adequate measures at all levels of society to prevent, detect and address corruption especially 
high level corruption.  

The Government’s subsequent action plans for the implementation of the Association Agenda in 2014, 2015 and 2016 have 
included drafting and adoption of a new Freedom of Information (FOI) law as one of the activities to be taken in the area of 
accessibility of public information and prevention of corruption. This is a logical step since transparency of the Government is 
an important prerequisite for the formation of the transparent and robust democracy.

40
 

Conclusively, in order to answer modern needs of the democracy, the Government’s subsequent action plans which include 
drafting and adoption of a new Freedom of Information law in the framework of “Open Society Partnership” and “Association 
Agreement”, shall be perceived as the most significant step towards the formation of transparent European democracy.  

It is noteworthy, that Georgia has become the chair of the Open Government Partnership (OGP)
41

 for a one year 
term,

42
 from 1 October 2017 to 1 October 2018, due to the fact, inter alia, that the Government of Georgia, represents one 

of the most transparent governments among Partnership countries. Georgia also records previous successes recognized by 

                                                           
36 General Administrative Code of Georgia, Article 2, English consolidated version available at: 
https://matsne.gov.ge/en/document/view/16270; Georgian consolidated version available at: 
https://matsne.gov.ge/ka/document/view/16270  
37

 Ibid, Article 28. 
38

 Ibid, Article 37.   
39

 Government of Georgia, Ordinance N219 On Requesting Public Information in Electronic Form and Publishing It Proactively, English 
consolidated version (final) available at: https://matsne.gov.ge/en/document/view/2001875; Georgian consolidated version (final) 
available at: https://matsne.gov.ge/ka/document/view/2001875.  
40

 The Association Agenda between the European Union and Georgia, available at: 
http://eeas.europa.eu/delegations/georgia/documents/eap_aa/associationagenda_2014_en.pdf  
41

 OGP - a multilateral initiative that aims to secure concrete commitments from governments to promote transparency, empower 
citizens, fight corruption, and harness new technologies to strengthen governance. See the web-page available at: 
https://www.opengovpartnership.org/about/about-ogp 
42

 Available at: http://www.civil.ge/eng/Article.php?id=30455&search=  

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_qf5I4yfa4wTD
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_uwNvpoQ9XPdF
https://matsne.gov.ge/en/document/view/16270
https://matsne.gov.ge/ka/document/view/16270
https://matsne.gov.ge/en/document/view/2001875
https://matsne.gov.ge/ka/document/view/2001875
http://eeas.europa.eu/delegations/georgia/documents/eap_aa/associationagenda_2014_en.pdf
https://www.opengovpartnership.org/about/about-ogp
http://www.civil.ge/eng/article.php?id=30455&search
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OGP, in particular, among others, at the annual Open Government Partnership Summit in London in 2013, Georgian reform 
was named among the 7 most successful projects with regard to access to public information.

43
 

 France: 
 

Bonne pratique relative à la protection du droit d’accès à internet 
 
Le Conseil Constitutionnel, dans sa décision 2009-580 du 10 juin 2009, a estimé que le droit de se connecter à internet 
relève de l’exercice de la liberté de communication et d’expression, et peut constituer un outil professionnel permettant 
l’exercice de la liberté et de l’industrie. Il se rattache donc à la liberté d’expression et de communication, et bénéficie ainsi de 
la protection constitutionnelle attachée à ces libertés. 
 

Il juge même que le droit constitutionnel de s’exprimer implique la liberté d’accéder à internet, de sorte qu’en droit français, 
toute disposition juridique venant restreindre le droit à accéder à internet ferait l’objet d’un contrôle de constitutionnalité. Dans 
la décision d’espèce, rappelant la valeur constitutionnelle de l’accès à internet, le Conseil constitutionnel a sanctionné la 
nouvelle sanction créée par la loi, qui permettait de restreindre l’accès à internet, dans la mesure où celle-ci émanait d’une 
autorité administrative et non d’un juge indépendant. 
 

 Germany / Allemagne:  
 

Pursuant to the Federal Act Governing Access to Information held by the Federal Government (Freedom of Information Act) 
everyone is entitled to access to official information from the authorities of the Federal Government. 
 
Though, the access to certain information is restricted where it is necessary to protect public interests or the rights of third 
parties. Access to information is denied if their disclosure would have negative effects on special public interests (e.g. 
security interests or international relations). Applications for access to information relates can also be rejected, if the 
information relates to decisions which are still in preparation and the disclosure of these information would obstruct the 
success of the impending official measure. Access to personal data may only be granted where the applicant’s interest in 
obtaining the information outweighs the third party’s interests warranting exclusion of access to the information or where the 
third party has provided his or her consent. Finally, there are restrictions regarding the protection of intellectual property and 
business or trade secrets. 
 
An application for access to information can be filed with the federal authority which is authorised to dispose of the requested 
information. The rejection of an application can be challenged before the administrative courts. 
 
An unofficial English translation of the Freedom of Information Act can be found at:  
https://www.gesetze-im-internet.de/englisch_ifg/index.html. 
 
Most of the German federal states (Länder) have also adopted Acts governing the access to information from their 
authorities. 
 

 Republic of Moldova / République de Moldova:  

On 26 September 2013 the Republic of Moldova ratified the Council of Europe Convention on access to official documents 
signed at Tromsø on 18 June 2009. Its ratification represents an additional measure of ensuring the legal instruments that 
fully secure the access to information and ensure the transparency of the public institutions activities, along with the 
Constitution of the Republic of Moldova and the Law on access to information adopted in 2000.  

The Law on freedom of expression also secures the right of every individual to be informed which implies the right to receive 
information of public interest through media. The protection of honour, dignity or professional reputation cannot prevail over 
the freedom of the public to receive public information.  

The National Action Plan on Human Rights (2018-2022) adopted by the Government in November 2017 includes a special 
section related to the right of access to information. The Action Plan refers to such actions as modifying the old legislation on 
access to information in order to regulate the online sector and the capacity of the public institutions to ensure the 
transparency and the access to information and uniform application of the Law on data of personal character. 

 Serbia / Serbie: 

 
Regarding the question of access to public information and public documents both on- and off-line, the Government firstly 
points out to the provisions of Article 51 of the Constitution which sets forth that everyone shall have the right to be informed 
accurately, fully and timely about issues of public importance and that the media shall have the obligation to respect this right. 
Paragraph 2 of the same Article of the Constitution prescribes that everyone shall have the right to access information kept 
by state bodies and organizations with delegated public powers, in accordance with the law. 
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 Available at: http://www.justice.gov.ge/News/Detail?newsId=6500  
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Further on, we point to the Law on Free Access to Information of Public Importance ("Official Gazette of Republic of Serbia", 
nos. 120/04, 54/07, 104/09 and 36/10), specifically to its Article 39 which enacts responsibility of all State authorities to 
publicly announce its work reports at least once a year. Article 40 of the same Law provides that Commissioner for 
information of public importance enacts an instruction on how to make and announce the Report. In practice, and according 
to Instruction of the Commissioner on Production and Announcement of Work Reports of State Authorities (“Official Gazette 
of Republic of Serbia”, no. 68/10), work reports are, inter alia, announced on internet sites of state authorities. These reports, 
inter alia, consists of information on: authorities budget and financial recourses; names and competences of officials; public 

procurements; public expenditures and revenues; salaries of its employees and officials etc. Finally, we indicate that the 
above mentioned provisions has been implemented in practise which is easily verifiable by access to web sites of the State 
authorities.  
 
The same Law also stipulates that every person may submit a request in writing to a public authority to exercise the right to 
access information of public importance (Article 15). A public authority shall not grant an applicant his/her right to access 
information if it would thereby violate the right to privacy, the right to protection of reputation or any other right of a person 
who is the subject of information (Article 14).  This rule is subject to exemptions where: 1) the person concerned has given 
his/her consent; 2) such information relates to a person, event or occurrence of public interest, especially in case of holder of 
public office or political figures, insofar as the information bears relevance on the duties performed by that person; 3) a 
person’s behaviour, in particular concerning his/her private life, has provided sufficient justification for a request for such 
information. An applicant may lodge a complaint with the Commissioner if a public authority rejects or denies an applicant’s 
request, if a public authority fails to reply to a submitted request within the statutory time limit, if a replay is incomplete etc. 
(Article 22). It should also be noted that the Law proclaims principle of equality in Article 6 where it states the following: 
“Everyone shall be able to exercise the rights in this Law under equal conditions, regardless of their nationality, temporary or 
permanent residence or place of establishment, or any personal characteristic such as race, religion, national or ethnic 
background, gender, etc.” In order to determine necessary facts, the Commissioner shall be allowed insight in every 
information medium this Law applies to (Article 26).  The decisions and conclusions of the Commissioner shall be obligatory 
and enforceable. The enforcement shall be performed by the Commissioner (compulsory fines) according to law on 
administrative procedure. If the Commissioner is unable to enforce his decisions, the Government shall help the 
Commissioner to enforce his decision upon his request (Article 28). 
 

- Projects, education and training of relevant professionals, statistics and problems in practise 
 
After reviewing Commissioner’s report for the year 2016

44
 it can be concluded that in 2016, the Commissioner worked 

towards improving the functioning of his office, primarily within the framework of the two-year project launched in 2015 under 
an agreement between the Government of the Republic of Serbia and the Ministry of Foreign Affairs of the Kingdom of 
Norway. Of particular importance for this institution and other bodies are staff trainings and the obtaining of the highest 
certification level for the implementation of data safety standards – SRPS ISO/IEC 27001, as well as other preparations for 
the implementation of this standard in the Commissioner’s work, which was scheduled to be completed by the end of 2017.  
 
Also, 21 employees at the Commissioner’s Office underwent security clearance checks in 2016 and were issued with the 
requisite certificates by the Office of the National Security Council which allow them to access classified data in accordance 
with the Law on Data Classification; three of them have received security clearance to access data with the highest 
classification level, “state secret”, while 18 have received security clearance to access data classified as “top secret”, which 
they need for the normal exercise of their respective duties. 
 
According to the said Report, in 2016, the Commissioner resolved 5,135 cases in the field of freedom of information. Given 
the high number of complaints, most of the activities involved resolving individual complaints due to refusal of public 
authorities to grant access to information, procedures relating to enforcement of the Commissioner’s decisions and activities 
relating to administrative disputes. On the other hand, the Commissioner indicated that the exercise of the freedom of 
information had been improving constantly from the enactment of the Law on Access to Information (2004) to 2015. In 
parallel with this, efficiency of the Commissioner’s interventions to protect this freedom also improved, as measured by the 
number of cases in which the requesters succeeded in exercising their right, i.e. received the requested information, relative 
to the number of justified complaints: in 2015, it was 95.8%. For the first time since the beginning of the Commissioner’s 
work, the efficiency of his work measured by the number of cases in which the requesters received the requested information, 
which had been increasing year after year, was reduced in 2016 by 3.8%, while the number of justified complaints was 
increased by 2%. Of particular concern is the fact that the rate of compliance with the Commissioner’s decisions by which he 
ordered public authorities to make information available was reduced by 10.1% in 2016 to 73.6% of the passed decisions. 
The highest rates of non-compliance with the decisions were seen among local self-government authorities and 
organisations, public enterprises (national and local) and Ministries. Notwithstanding these figures, in 2016 the 
Commissioner’s interventions pursuant to complaints once again resulted in information requesters receiving the requested 
information in a high percentage of cases (92%). After the Commissioner’s intervention pursuant to a complaint, in most 
cases where the complaints were found to be justified (60.8%), the procedures were terminated because the public 
authorities subsequently provided the requested information to the complainants. In many situations, the information was 
made available to the requesters only after the Commissioner has used all available mechanisms of coercion, i.e. 
enforcement procedures and fining of public authorities. The number of complaints lodged with the Commissioner due to 
citizens’ inability to exercise their freedom of information in 2016 was slightly lower than in the previous year, but 
nevertheless remained very high at almost 3,500.  
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After reviewing Commissioner’s Report for the year 2016 it can be concluded that one of the problems in practise is the 
enforcement of Commissioner’s decisions. Namely, the Commissioner indicated that he was forced to demand of the 
Government to enforce his decisions in 61 cases in the year 2016. 
 

 Switzerland / Suisse: 
 

L’accès à des informations de nature administrative („public information and official documents“) est accordé d’office ainsi 
que sur demande de personnes intéressées. 
 
Le Conseil fédéral assure l’information du public et l’informe de manière cohérente, rapide et continue sur son appréciation 
de la situation, sa planification, ses décisions et les mesures qu'il prend. Les informations officielles publiées d’office sont 
publiées sur le portail opendata.swiss, qui est partie de la stratégie „Open Government Data“

45
. La remise de documents 

officiels sur demande d‘une personne intéressée a été, ces dernières années, continuellement aménagée sur les plans 
fédéral et cantonal. La Loi fédérale sur le principe de la transparence dans l'administration du 17 décembre 2004

46
, dont la 

mise en œuvre est accompagnée par le Préposé fédéral à la protection des données et à la transparence (ci-après : le 
Préposé)

47
, est particulièrement importante. Elle instaure un droit d’accès général pour les administrés aux documents 

officiels (détenus par l’administration fédérale), sans qu’il soit besoin de justifier d’un intérêt particulier. L’accès doit être 
accordé sauf intérêt privé ou public prépondérant. En cas de conflit entre l’administration fédérale et une personne qui 
demande accès à des documents, le Préposé peut formuler une recommandation

48
. La Loi sur la transparence a gagné en 

importance pratique ces dernières années, entre autres grâce à l’activité d’associations privées. Son efficacité a été évaluée 
à plusieurs reprises

49
. Sur la base des résultats de cette évaluation, présentés en avril 2015, le Conseil fédéral a notamment 

décidé de créer un groupe de travail interdépartemental, lequel doit en particulier aider à assurer des échanges réguliers 
entre les conseillers à la transparence des différents départements fédéraux et à améliorer la mise en œuvre de la LTrans

50
. 

Ce groupe se réunit à intervalles réguliers. 
 
En outre, les pages Internet du Préposé fédéral à la protection des données et à la transparence contiennent une FAQ sur la 
mise en œuvre du principe de la transparence

51
 ainsi qu’un guide pour l’appréciation des demandes d’accès

52
. Elles sont 

destinées tant à l’usage des autorités que des administrés. 
 
Le principal défi pratique a été, par le passé, la longue durée de la procédure écrite de conciliation devant le Préposé. Dans 
le cadre d'un essai d'une année à partir du 1

er
 janvier 2017, les nouvelles demandes de médiation sont majoritairement 

traitées au moyen d'une médiation orale en présence des participants, dans le but de contribuer à une accélération de 
l’accès au document demandé pour le demandeur.  
 

 “The former Yugoslav Republic of Macedonia” / « L’ex-République yougoslave de Macédoine » 
 

With an aim to promote greater transparency and openness, starting from June 2017 the Macedonian Government started 
publishing on the official Government’s website – the minutes with the agenda of the Government’s sessions, its conclusions 
and announcements. 
 

 Serbia / Serbie: 

 
The role of the media and their special responsibility to promote a climate of tolerance and intercultural respect 
 
The Strategy for Public Information System Development ("Official Gazette of Republic of Serbia", no. 75/11) defines public 
interest, the role of the state in the public information system, the status and the role of media outlets in a democratic society, 
ownership of media outlets, ownership transparency and media concentration. The Strategy also defines the role of the print 
media and news agencies which are most affected by the crisis in the media sector, as well as the norms and requisites for 
further development of the electronic media and media on the new technological platforms and the special status of public 
broadcasting service in the public information system.   
 
The Journalists Code of Ethics (suplemented in 2013) prescribes in heading IV paragraph 1 that journalists’ profession is 
incompatible with any kind of stereotypes. Also, colloquial, abusive and imprecise reffering to a group is forbidden.  It is also 
stipulated that information about criminal offences, nationality, race, religious belief, ideology and political affiliation, sexual 
orientation, social and marital status could only be mentioned in reports if those characteristics are in direct relation with kind 
and nature of  committed criminal offence. 
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 https://www.egovernment.ch/de/umsetzung/e-government-schweiz-2008-2015/open-government-data-schweiz (la stratégie sera 
remaniée en 2018). 
46

 https://www.admin.ch/opc/fr/classified-compilation/20022540/index.html  
47

 https://www.edoeb.admin.ch/org/00126/index.html?lang=fr  
48

 https://www.edoeb.admin.ch/oeffentlichkeitsprinzip/00898/index.html?lang=fr  
49

 https://www.edoeb.admin.ch/oeffentlichkeitsprinzip/00902/index.html?lang=fr  
50

 https://www.ejpd.admin.ch/ejpd/fr/home/aktuell/news/2015/2015-04-01.html 
51

 https://www.edoeb.admin.ch/oeffentlichkeitsprinzip/00901/00911/index.html?lang=fr 
52

 https://www.edoeb.admin.ch/oeffentlichkeitsprinzip/00901/00912/index.html?lang=fr 
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B. SPECIFIC ACTORS AND THEIR RELATION TO FREEDOM OF EXPRESSION 
 
15. This section will highlight particular issues for certain actors: 

 
  The role of the media and their special responsibility to promote a climate of tolerance and intercultural 

respect, which is of vital importance for a culturally diverse society; and also how the media, NGOs and 
NHRIs can furthermore play the important role of “public watchdogs” in a democratic society.  

 
16.  Please provide good practices in relation to the preceding topic (e.g. education programmes, 
campaigns, self-regulation). 

 Austria / Autriche:  
 

1. The autonomy and independence of the media is safeguarded under national constitutional law und also under the 
provisions of the Convention and the Charta of the European Union on Fundamental Rights. 

 
The independence of the media is furthermore warranted by the legal protection of editorial confidentiality according to Sec. 
31 of the Media Act. Sec. 31 para. 1 stipulates that media owners, editors, copy editors and employees of a media 
undertaking or media service as witnesses in criminal proceedings or other proceedings before a court or an administrative 
authority have the right to refuse answering questions concerning the person of an author, sender or source of articles and 
documentation or any information obtained for their profession. 
 

The protection of editorial confidentiality was e.g. upheld in a case decided in 2010 by the Austrian Supreme Court in Civil 
and Criminal Matters (Oberster Gerichtshof, no. 13 Os 130/10g). It held that the Austrian Broadcasting Corporation 
(Österreichischer Rundfunk - ORF) was not obliged to hand over researched material which included a filmed sequence of 
persons who possibly violated  the Prohibition Act 1947 (Verbotsgesetz) which inter alia bans the Nazi Party and aims at 
suppressing any potential revival of Nazism, as the journalists acted consciously in order to gather information for a report. It 
further stated that Sec. 31 of the Media Act is stricter than other comparable European provisions because it does not contain 
a balancing requirement with regard to crime prevention or maintenance of order. Thus, the confiscation of material infringes 
the right to freedom of expression, even if it could provide information about serious and most serious crimes. 
 

2. The independence of broadcasting is warranted on the constitutional level by the Federal Constitutional Act of 10 
July 1974 on Guaranteeing the Independence of Broadcasting, Federal Law Gazette No. 396/1974. According to Article I 
para 2 of this Act, federal legislation on broadcasting and its organisation shall contain provisions ensuring the objectivity and 
impartiality of reporting, the consideration to the diversity of opinion, the balance of programmes and the independence of the 
persons and executive bodies ho are entrusted with the tasks of broadcasting. 

2.1. The Austrian Broadcasting Corporation (ORF) is an independent organisation with a legally defined public remit. It is 
independent from any governmental interference in fulfilling its public service remit. The law stipulates that independence is 
not only the right of journalistic and programming staff, but also their duty. Independence means independence from state 
and party influence as well as from other – electronic or print – media or political and business lobbies (see Sec. 4 ORF-Act). 
This includes not only editorial independence but also institutional autonomy, especially as regards staff decisions, 
programme schedules or internal organisation.  

The applicable law states that the channels and services of the ORF shall include reasonable shares in the languages of the 
six (autochthon) ethnic groups in Austria. The scope of the programme share is to be laid down in the annual programme 
broadcasting plan following a consultation with the Audience Council (i.e. an advisory body).  The ORF provides for a diverse 
range of products for the six groups via its TV and radio broadcasting services, the video platform “TVthek” and via teletext 
and has made high efforts to further improve the programme for ethnic groups. The programme dedicated to ethnic groups is 
predominantly provided for in the languages of the ethnic groups, but also in German in order to give the German-speaking 
majority a better understanding of the topics which are of importance for the ethnic groups.  

The ORF is obliged to present the national assembly and the Bundesrat (assembly of the regions) an annual report regarding 
the compliance and the performance of the ORF with regard to its core mandates (for the report for 2016 see 

http://zukunft.orf.at/rte/upload/texte/veroeffentlichungen/2017/jb_2016_finalversion.pdf).  

2.2. The Federal Act enacting provisions for private radio broadcasting (Private Radio Broadcasting Act – PrR-G) lays down 
the provisions for obtaining private radio broadcasting licenses. From a general point of view no legal barriers exist as 
regards the possibilities of obtaining a licence. The Private Radio Act does not privilege certain types of persons or 
programmes but offers basically equal access for all interested parties. Thus, several licences have been granted to non-
commercial broadcasters with an open access system to air time. 

The frequency spectrum for FM radio in Austria is quite densely populated, and there is currently no space available for very 
large coverage areas. Where multiple applications are received for the same area, the license is generally issued by way of a 
selection procedure which mainly serves to identify the radio station most likely to ensure a greater diversity of opinions in the 
medium. According to this procedure for example Radio AGORA has obtained a licence. Its program is characterized by an 
equal handling of different languages and cultures. 

 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_v8px7zvrq4gZ
http://zukunft.orf.at/rte/upload/texte/veroeffentlichungen/2017/jb_2016_finalversion.pdf
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 Belgium / Belgique: 

Good practice: Encouraging journalism students to look beyond the clichés (Flanders, region of Belgium) 

To encourage journalism students to tell stories that look beyond the clichés, the government of Flanders organised the 
competition “De Clichékillers” (“The Cliché Killers”) in 2016-2017. Students were invited to submit an article, a video report or 
a radio report about poverty, gender, disability, origin or sexual identity. Students were challenged to report on these themes 
in a nuanced way, without falling into clichés. All submissions are available on the website http://declichekillers.be/.  The 
winning submission was the video report “Onbeperkt”, about the abilities of persons with disabilities. 

Good practice: Database with experts from less visible groups (Flanders, region of Belgium) 

The government of Flanders has created an online database of experts coming from groups which are less visible in the 
media: women, immigrants, persons with disabilities, transgender persons and persons living in poverty. The aim of the 
database is to encourage journalists to get in touch with them when they are looking for an expert on a certain theme, rather 
than always contacting the same well-known experts. The database contains more than 1000 experts. Website: 
http://www.expertendatabank.be/.  

Bonne pratique : Collaboration de l’IEFH au Jury d’éthique publicitaire 

Depuis 2009, l’Institut pour l’égalité des femmes et des hommes, représenté par l’une de ses collaboratrices, participe à l’un 
des groupes du jury de première instance du JEP, l’instance d’autorégulation du secteur de la publicité. Le JEP, qui traite 
chaque semaine des plaintes à l’encontre de publicités, a pour tâche d’examiner si les messages publicitaires diffusés dans 
les médias correspondent aux règles en matière d’éthique publicitaire. En outre, vu la marge de manœuvre limitée des lois 
existantes pour agir contre les publicités sexistes, l’Institut oriente les plaignant-es vers le JEP comme organe compétent, 
tout en gardant la possibilité d’intervenir, le cas échéant. La réaction quasi immédiate du JEP permet la modification ou l’arrêt 
accéléré d’une publicité.  Les plaintes portent en général soit sur le caractère dénigrant, l’image dégradante vis-à-vis de la 
femme, portant atteinte à sa dignité (notamment via l’utilisation de la nudité), soit, sur les rôles stéréotypés des femmes et 
des hommes. Ces dernières années, la proportion de plaintes portant sur le sexisme dans la publicité atteint environ 25% sur 
le total des plaintes examinées. 

 Estonia / Estonie:  

The Estonian Human Rights Centre has reflected in its annual reports (2012-2015) that in addition to acts of law and the 
court system, Estonia also has a well-constructed and functioning media system based on self-regulation. Complaints can be 
filed with Avaliku Sõna Nõukogu or the Estonian Press Council. The advantage of Estonia’s system of self-regulation is that 
also certain broadcasting channels and the internet media (Delfi) are parties to it. Generally, people are aware of the 
existence of media self-regulation and have heard that it is possible to file complaints there. Over the years, there has been 
almost equal number of condemning and acquitting decisions. 

In 2016, the Estonian Institute of Human Rights conducted a public opinion research on the general public’s awareness on 
human rights (the research had representative 1003 respondents). Estonians taking part of the research were, inter alia, 
asked what they associate with human rights. Freedom of expression was the fourth most popular answer to that question. 
Regarding the questions pertaining to the violations of human rights, freedom of expression was the least mentioned human 
rights topic. 

 

 Georgia / Géorgie:  

Law of Georgia on Broadcasting - Simplified Procedures for Broadcasting 
 

The Law of Georgia on Broadcasting establishes the legal status of a Public Broadcaster, according to which, it is a legal 

entity under public law that is independent from the state government and is accountable before the public;
 
it is created for TV 

or radio broadcasting under the legislation of Georgia on the basis of state property and operates on the basis of public 
financing. The Public Broadcaster is not subordinate to any state agency. Its purpose is to provide public with diverse 
programmes that are free from political and commercial influence and that reflect the interests of the public.

53
 

Among other content-related obligations, the Georgian Public Broadcaster is required to reflect ethnic, cultural, 
linguistic, religious, age and gender diversity of the society in programs; broadcast a number of programs in certain 
proportions prepared in the languages of minorities, about minority groups and programs prepared by minorities.

54
  

                                                           
53

 Law of Georgia on Broadcasting, Article 15, English version (01/06/2017 - 26/07/2017) available at: 
https://matsne.gov.ge/ka/document/view/32866?impose=translateEn&publication=44; Georgian consolidated version (final) available at: 
https://matsne.gov.ge/ka/document/view/32866 
54

 Ibid, Article 16. 
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Moreover, the Public Broadcaster shall create one or more regular program products in at least 4 languages 
annually, including in Abkhazian and Ossetian languages.

55
 

As the Public Defender has assessed, 2015 was particularly active and overloaded in terms of freedom of expression. In 
particular, changes related to the introduction of the digital broadcasting.  

It is noticeable, that amendments were made to the laws of Georgia on Broadcasting, on Electronic Communications and on 
Licenses and Permits and were successfully completed, which was assessed as a step forward for the country, since the 

digital broadcasting will contribute to the effective utilization of the frequencies, improvement of the quality of broadcasting 
and establishment of the competitive media environment. Noteworthy, mentioned technological change constituted the 
international obligation of the member states of the International Telecommunications Union (ITU) in the framework of the 
Geneva agreement (GE-06) of 2006.

56
 

Significantly, the obligation of licensing is abolished for the broadcasting and only authorization is sufficient. Unlike the 
issuance of the license, which is carried out based on the public administrative proceedings, simple administrative 
proceedings are enough for the authorization according to the legislation. In particular, within 10 working days from 
receiving the application, the Georgian National Communications Commission conducts the authorization of the 
broadcaster through registering the authorized individuals in the departmental registry. According to the Public 
defender, this liberal procedure established for the broadcasting should be assessed positively and can be deemed 
as one of the supporting circumstances for the development of the pluralistic media.

57
 

Self-regulatory Body – Georgian Charter of Journalistic Ethics 
 

Georgian Charter of Journalistic Ethics
58

 which was founded in 2009, represents an independent union of journalists, 

which aims to raise public liability of media through the protection of professional and ethical standards and self-regulation 
mechanisms.  

The Charter acknowledges that any professional right and obligation of a journalist derive from the right of the public to be 
informed and its main values are freedom of speech and expression; freedom of media; social responsibility and the 
transparency of activity. The Charter of Journalistic Ethics has been established in compliance with Article 10 of the 
European Convention on Human Rights (Convention) as well as the IFJ Declaration of Principles on the Conduct of 
Journalists. 

Notably, 137 journalists from different media outlets, from both - the region and the capital, have signed 11 principles and 
took responsibility for their protection. Subsequently, the citizens are allowed to apply to the Charter in case of ethical 
violations in journalistic materials. Within its mission, the Charter decides the cases in regard with the facts of violation of the 
Charter by the journalists; engages educational-cognitive activities to increase the professionalism of journalists; cooperates 
with local and international organizations, including professional associations; promotes popularization of journalistic ethics 
norms and respect for them; conducts media monitoring, research and publishes professional publications; lobbies the rights 
of journalists and creates a free media environment. The Charter is managed by a council of 9 members, which appoints the 
Executive Director. The council members are elected by the journalists signing the Charter on the General Meeting for the 
term of 3 years. At this time, the Charter has more than 300 signatory journalists. Complaints against the journalists are 
discussed by the council.

59
 

According to Principle 7 of the Charter of Journalistic Ethics, journalists must understand the dangers of encouraging 
discrimination on the part of the media; therefore, they must exert every effort to avoid discrimination of any person on the 
basis of race, sex, sexual orientation, language, religion, political and other opinion, national or social origin, or any other 
grounds. 

To overview the statistics of the activities of the Charter, in 2015 the council examined 35 applications, among which, in 7 
cases violation was not found and in 2 cases mediation was held; As to 2016, 28 cases were discussed and no violation was 
found in 5 cases; In 2017, 42 cases have been discussed and no violation was found in 5 cases; 11 cases are pending 
before the council by now.

60
  

Herewith, the statistics demonstrate that during 2010-2015 most of the cases have ended up with violation of Principle 1 of 
the Charter (accurate information) – 44 cases; and the least of the cases ended up with violation of Principle 6 (not to reveal 
the source of information) – 1 case; no violation has been found with regards to Principle 2 (compel of a journalist), Principle 
4 (fair methods to obtain news) and Principle 9 (distinction between advertising materials).

61
 

As it reveals, considerable number of cases have been examined and relevant decisions have been made by an 
independent, self-regulatory body, hence it follows that the Charter actively operates in a view to achieve its missions 
envisaged by the mentioned principles.   
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 Ibid, Article 33 (1
1
). 
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 Annual Report of the Public Defender of Georgia on the Situation of Human Rights and Freedoms in Georgia, 2015, pp. 413-414, 

available at: http://www.ombudsman.ge/uploads/other/3/3892.pdf  
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 Germany / Allemagne:  

Since the beginning of 2016, the Federal Ministry for Family Affairs, Senior Citizens, Women and Youth funds the non-profit 
journalist association “Neue Deutsche Medienmacher”, which is committed to furthering diversity in the media, for 
coordinating and implementing the Council of Europe’s “No Hate Speech” campaign in Germany. The aim is to empower 
young members of minorities and self-organizations (as affected by hate speech) to deal with Hate Speech, as well as to 
sensitize young media professionals and young journalists to hate speech in online media. 

Information about “Neue Deutsche Medienmacher” can be found at: 

http://www.neuemedienmacher.de/information-in-english/. 

 Republic of Moldova / République de Moldova:  

The Law on freedom of expression expressly secures the freedom of expression of mass-media. It provides that no one shall 
forbid or hinder the share of information of public interest by mass-media, unless the law provides otherwise. The Law 
recognizes the media’s task to inform the public on issues of public interest and to perform journalistic investigations related 
on such issues. The freedom of expression of media admits a certain degree of exaggeration or even provocation, but it shall 
not distort the essence of the facts. The Law also forbids creation of authorities that may control the information that follows 
to be shared by the media. However, it does not forbid the creation of entities responsible for respecting the journalistic ethics 
and techniques within the media. 

The role of the media as public watchdogs of democracy is also set out in the Plenary Decision of the Supreme Court of 
Justice that has been adopted in 2012. This is the reason why mass-media enjoys additional guarantees set by the law. 

In 2016, the Law on mass-media has been amended with provisions that oblige media to use a correct and non-
discriminatory language that may induce hate, discrimination or other actions that would violate the equal rights of men and 
women and the rights of the disabled persons.  

In February 2011, the Law on the destatization of the periodical publications came into force. This law obliges the public 
authorities to destatize the newspapers financed from public money, encouraging a fair competition in the sphere of the 
printed media. In June 2010, the rules on reflecting the electoral campaign in the printed media were modified, having the 
objective of releasing the activity of radio-broadcasters in the electoral campaign.  

In April 2011, a new Deontological Code for the journalists came into force, elaborated by the Press Council. 

The National Action Plan on Human Rights that was adopted by the Government in November 2017 includes special 
regulations regarding the media freedom of expression. The Action Plan provides that mass-media in the Republic of 
Moldova shall become independent. Such notions as media owner and media investor shall be introduced in the national 
regulation. Media institutions shall be stimulated to create and share their own content and the Coordinator Audio-visual 
Council shall be institutionally consolidated. As a result of implementing these actions, the level of the mass-media 
independence shall rise and the population’s perspective on the freedom of expression shall increase. 

 Sweden / Suède:  

Under the “democracy provision”, Chapter 5, Section 1 of the Radio and TV Act (2010:696), a provider of media services that 
supplies television broadcasts, on-demand TV or searchable teletext shall ensure that its overall programming activities 
reflect the fundamental concepts of a democratic society, the principle that all persons are of equal worth and the freedom 
and dignity of the individual. Under Chapter 14, Section 1 of the same Act, corresponding provisions apply to a broadcaster of 
radio programmes licensed by the Government.

62
 

 

 European Network of National Human Rights Institutions (ENNHRI) / Réseau européen des institutions nationales 
des droits de l’Homme : 
 
Finnish NHRI 
Finnish NHRI provides information for journalists on regular basis 
Finnish NHRI provides  

  Lecture series published: film & slides, nearly 10 hours of filmed material in Finnish and mostly in Swedish 

  Trainings, lectures, visits 

  Advocacy and support to governmental entities to include 

  HRE into national action plan on human rights (NAP) as a major themes 

                                                           
62 For a more extensive description, see the seventh periodic report on the International Covenant on Civil and Political Rights 
(https://documents-dds-ny.un.org/doc/UNDOC/GEN/G15/165/46/PDF/G1516546.pdf?OpenElement)  
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  Co-operation with NGO’s working in HRE intensifies 

  Co-operation with Universities 

  Training of 750 principles and educational directors 

  Inspections together with the Ombudsman to closed 
Institutions 
 

French NHRI 

Regarding the cooperation with media and journalists, CNCDH send all its opinions to them, exchanges about the possibility 
of an article about its opinion, and invites them to the public conferences it organises.  
 
Georgian NHRI 

Taking into consideration that the media has a very important role in the process of elimination of gender inequality and 
discrimination. To ensure that journalists are provided with full information about gender equality and women's rights the 
Human Rights Academy of the Public Defender conducts trainings for journalists in the mentioned direction. Moreover, Public 
Defender participates in the Real Space, the social talk show  on the First Channel of Georgian Public Broadcaster once in a 
month and answers the questions of citizens. 
 
Hungarian NHRI 
Our institution employs a media relationship manager with considerable professional experience and contacts appointed 
especially for cooperation with the media.  
His responsibilities include providing regular information on the inquiries and conclusions of the Ombudsman to the national 
news agency, on the homepage of AJBH (the Office of the Commissioner for Human Rights), as well as on the platforms of 
social media. His responsibilities also cover the collection of the published and personal feedback from the media, and the 
relevant information therefrom. The forms of cooperation encompass press conferences, interviews, special consultation 
opportunities for journalists specialized in human rights issues, providing verbal or written information in response to specific 
needs. Furthermore, his tasks include information exchange, with the mutual protection of the sources, and if necessary, with 
the anonymous treatment of the journalist reporting on the human rights issue.   
The Ombudsman regularly takes part in media campaigns organized by the international partners, e.g. he joined the 
campaign conducted by the European Council on the occasion of the first European Day of Protecting Children from Sexual 
Exploitation and Sexual Abuse. 
 
Luxembourgish NHRI 

The CCDH will organise in April a briefing session for journalists on accessibility of the media and wording and formulation 
when reporting about people with disability. 
 
Polish NHRI 

In order to promote some HR initiatives the CHR organizes “working breakfasts” with some journalist and media. 
 
Albanian NHRI 
The Albanian People’s Advocate has established a network of PA friendly media and journalists who meet regularly to 
discuss media coverage of human rights issues.    
 
Croatian NHRI 
Media and journalist are invited and regularly input our Annual Report. 
We work directly with journalists, providing them with information regarding the human rights situation in the country, but also 
connecting them with communication officers of international human rights organisations (eg FRA, CoE) and providing spec 
for their reports. 
 
Armenian NHRI 
The Defender attaches great importance to the cooperation with media representatives and frequently organises press 
conferences for discussing and presenting his ongoing activities. In the course of raising awareness activities and ensuring 
the transparency and publicity of the Defender’s work, a number of seminars/workshops/discussions are organised for media 
representatives and journalists. 
 
Slovak NHRI 
The Centre publishes press releases on its own initiative, in response to current situation or issues as well as in order to 
promote itself and its activities. In average, the Centre publishes 13 press releases per year. These press releases cover 
general information and news on activities of the Centre, its statements and commentaries to current topics and information 
on international days. 
 
Journalists turn to us in order to get relevant answers to specific questions. The Centre further explains the problematic from 
its point of view and helps them to communicate these issues correctly.  
 
The Centre organizes educational activities for different target groups (pupils, students, policemen and policewomen, 
employees of different ministries) covering wide range of topics. The Centre employs 3 lecturers, who are in charge of 
organizing educational activities. The most often selected topics in the last year were Extremism and Human Rights.  
 
The Centre organizes an artistic and essay competition “My human rights” every year. We organize these activities to raise 
awareness and initiate discussion about human rights among pupils, students and teachers. 
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The Centre particularly maps situation in the area of extremism in Slovakia through daily media monitoring in accordance with 
the task to gather and upon request provide information on racism, xenophobia and anti-Semitism. Information gathering 
concerning racism, xenophobia and anti-Semitism continually conducted by the Centre as a part of specialised media 
monitoring focusing on manifestations of racism, xenophobia and anti-Semitism in Slovakia. 

 

  The role, and ensuing responsibilities, that internet intermediaries have in the distribution of content 
online.  

 

17.  Please provide good practices in relation to the preceding topics (education programmes, 
campaigns, self-regulation, legislation on responsibility of internet intermediaries (e.g. social media) 
etc.). 

 Austria / Autriche: 

Austria is aware of the increasingly important role of intermediaries in providing access to information and promoting the 
exchange of ideas but also of the challenges associated with these developments, especially concerning the spread of illegal 
content.  

The framework of media regulation is not applicable in case the service provided by intermediaries is limited to transmitting 
third-party content without taking over curatorial or editorial-like functions.  

The Federal Act governing certain legal aspects of electronic commercial and legal transactions (E-Commerce Act – ECG), 
Federal Law Gazette I No. 152/2001 as amended by Federal Law Gazette I No. 34/2015, provides for an exclusion of 
responsibility for storage of third-party content (hosting) if the service provider lacks knowledge of the illegal content 
(Sec. 16). However, the service provider is under an obligation to remove or to disable access to the information 
expeditiously once he gains knowledge of the illegal content. For example, the removal of a post which must be considered 
as hate speech within one week from the notification was regarded as too late by the courts (Oberster Gerichtshof, no. 6 Ob 
244/16z). 

Austria is actively contributing to the efforts to develop a regulatory framework for the roles and responsibilit ies of 
intermediaries on the European level (see for example the draft Recommendation CM/Rec(2017x)xx of the Committee of 
Ministers to member states on the roles and responsibilities of internet intermediaries).  

 Belgium / Belgique: 

Bonne pratique : la création d’un point unique de contact pour le hate speech au sein de la police fédérale 

Au sein de la police fédérale belge est créé, pour le discours de haine, un point unique de contact vers les internets 
providers. Il peut être sollicité par les différentes entités de la police et leurs partenaires ainsi que par des organismes 
reconnus tels que Unia ou Miria. Ce point de contact exerce deux missions en matière de discours de haine : (1) le contact 
avec les internets providers en application du code de bonne conduite conclu par ces derniers avec la commission 
européenne ; (2) les demandes de blocage des sites par les parquets pour incitation à la haine. S’il ne préjuge pas des 
décisions prises, il permet de centraliser les demandes et, partant, de faciliter le travail des organismes partenaires. 

 Estonia / Estonie:  

The Police and Border Guard Board established the web-constable posts in 2011. Web-constables are police officers who 
respond to notifications and letters submitted by people via internet and train children as well as adults on issues of internet 
security. People can contact web-constables by means of different portals as well as by e-mail. Some issues can be solved 
by providing advice only, but there are also such notifications that are forwarded for information or for subsequent 
proceedings to relevant police stations. The majority of the questions relate to issues of fraud, thefts, defamation and traffic.  

In addition, the Estonian Safer Internet Centre promotes a safer and better use of the internet and mobile technologies 
among children and young people. The main activities of the awareness centre are as follows: 

  Organising training sessions and seminars for children, parents, teachers and social workers. 

  Organising awareness-raising events and campaigns for the public. 

  Compiling and publishing of training and awareness-raising materials for children, teachers and parents. 

  Organising creative competitions for students and children. 

  Celebrating Safer Internet Day. 

  Participating in Insafe network activities. 

  Disseminating informative and educational materials nationally and internationally.  

For example, in 2011-2015, the centre in cooperation with 28 trainers and 3 web constables carried out 650 workshops in 
334 schools and in 121 kindergartens. Altogether 43,745 children and young people aged 6-16, 4,603 teachers/trainers and 
2,381 parents gained knowledge and information related to safe usage of the internet and digital devices. The centre has 
published more than 420 educational materials, including lesson plans, cartoons, videos, games, posters, booklets, tests, etc. 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_v8px7zvrq4gZ
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for the target groups: children, young people, teachers, parents and other specialists working with children. The materials are 
available on the Safer Internet Centre website at www.targaltinternetis.ee. 

 France: 

Bonne pratique relative à la responsabilité des intermédiaires de l’internet 

Les enjeux liés à la liberté d’expression à ses restrictions légitimes ont été modifiés par l ’arrivée de nouveaux modes 
d’expression avec l’avènement d’internet, notamment par l’utilisation des blogs, de nouvelles plateformes ou des réseaux 
sociaux. 

Il a donc fallu adapter les législations internes afin de permettre d’appliquer efficacement les dispositions internes relatives à 
la liberté d’expression sur internet : c’est ce qu’a fait la France avec l’adoption de la loi 2004-575 sur la confiance dans 
l’économie numérique (LCEN) du 21 juin 2004, qui distingue entre les différents acteurs de l’internet et met en place un 
système de responsabilité efficace ménageant le respect de la liberté d’expression et la nécessité d’en assurer, 
ponctuellement, des restrictions. 

Cette loi a été enrichie et complétée à de nombreuses reprises et récemment par les lois du 13 novembre 2014 
renforçant les dispositions relatives à la lutte contre le terrorisme et du 13 avril 2016 visant à renforcer la lutte contre le 
système prostitutionnel et à accompagner les personnes prostituées. Par ailleurs, les juridictions sont venues préciser 
ses conditions d’application, notamment face à l’émergence du phénomène des réseaux sociaux. 

 
I- Les acteurs de l’internet : fournisseurs d’accès, hébergeurs, éditeurs 

 
La législation française distingue deux types d’acteurs de l’internet : 

1. Les fournisseurs de « contenu » ou éditeurs, qui créent et diffusent des messages, images, écrits en ligne ; 

2. Les simples prestataires techniques, parmi lesquels on trouve notamment : 

- Les « hébergeurs » qui stockent à la demande de tiers et mettent éventuellement à disposition de personnes des 

contenus produits, rédigés et réalisés par des tiers. Cette qualification est revendiquée par des services contributifs ou 
communautaires qui stockent les contenus postés par les internautes, comme YouTube ou les réseaux sociaux.  

- Les « fournisseurs d’accès internet »  (ex : Free) qui sont des sociétés offrant une simple connexion au réseau 

internet. 
 
II- Les obligations légales des acteurs de l’internet  

 
La législation française procède à une distinction entre la responsabilité des éditeurs, d’une part, et celle des hébergeurs et 
fournisseurs d’accès, d’autre part. Elle repose sur la loi précitée 2004-575 du 21 juin 2004 pour la confiance dans l’économie 
numérique (LCEN), qui a fait l’objet de plusieurs modifications récentes. 

1. Responsabilité des éditeurs 
 
La responsabilité pénale et civile des éditeurs est engagée en cas de diffusion d’un contenu illicite. Il s’agit d’une responsabilité 
de plein droit, les éditeurs étant responsables de la modération a priori des contenus édités, y compris les internautes. Cette 

solution est conforme à la Convention européenne des droits de l’homme et aux critères dégagés par la Cour en matière de 
liberté d’expression et de communication (CEDH, Delfi AS c. Estonie, 16 juin 2015).Un système de responsabilité en cascade 
inspiré de la loi sur la presse s’applique. En conséquence, les organes de presse, considérés comme éditeurs, doivent le plus 
souvent avoir recours à un sous-traitant chargé de la modération de leurs sites, et en particulier de leurs parties commentaires 
Dans la pratique, cette modération est effectuée en particulier en France par la société Netino, qui compte 600 salariés.  
 

2. Responsabilité des prestataires techniques 
 
Le système de responsabilité des hébergeurs et des fournisseurs d’accès a été introduit par la loi précitée pour la confiance 
dans l’économie numérique (LCEN) du 21 juin 2004 (article 6), à la suite de la directive 2000/31/CE du 8 juin 2000 sur le 
commerce électronique et  de certaines dispositions de la directive du 12 juillet 2002 sur la protection de la vie privée dans le 
secteur des communications électroniques.   
 
Ce système, fondé sur le principe d’une irresponsabilité conditionnée de l’hébergeur, permet néanmoins d’engager sa 
responsabilité civile dans un certain nombre de cas. 
 
Les hébergeurs et les fournisseurs d’accès n’ont pas d’obligation générale de surveillance «des informations qu’ils transmettent 
ou stockent », ni « d’obligation générale de rechercher des faits ou des circonstances révélant des activités illicites ». 
 
Cependant, les fournisseurs d’accès ont : 

  L’obligation d’informer leurs abonnés de l’existence de moyens techniques permettant de restreindre l’accès à 
certains services ou de les sélectionner (article 6 I-1 LCEN) 

http://www.targaltinternetis.ee/
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  L’obligation de leur proposer au moins un de ces moyens  

  L’obligation de mettre en place des dispositifs de contrôle parental. 
 
Les fournisseurs d’accès et d’hébergement ont par ailleurs des obligations communes : 

  Ils peuvent être astreints à une activité de surveillance ciblée et temporaire demandée par l’autorité judiciaire (article 
6.I.7, al 2), 

  En matière de contenus dit « odieux », comme l’apologie de crimes de guerres, de crimes contre l’humanité, 
d’incitation à la haine raciale, de pédopornographie, ils doivent mettre en place « un dispositif facilement accessible 
et visible permettant à toute personne de porter à leur connaissance ce type de données » (article 6 I-7).  

 
Ils doivent aussi informer « promptement » les autorités publiques compétentes de ces activités illicites qui leur sont signalées, 

et rendre publics les moyens qu’ils consacrent à la lutte contre ces activités illicites. 
 
Enfin, ils ont l’obligation d’identifier leurs clients et, dans ce but, ils sont tenus de conserver les données techniques qui peuvent 
leur être demandées pour les besoins de la recherche, de la constatation et de la poursuite des infractions (article 6 II).  
 
III- Les moyens de restriction d’accès à un service de communication au public en ligne 

 
La loi française prévoit différents moyens de restriction d’accès à un service de communication au public en ligne. 

1. Le retrait du contenu illicite 
 
La responsabilité civile ou pénale de l’hébergeur ne peut être engagée que dans l’hypothèse où il a effectivement connaissance 
de l’information illicite et qu’il n’agit pas promptement pour la retirer ou la rendre inaccessible (articles 6 I-2 et 6 I-3 LCEN). 
 
L'hébergeur ne sera pas sanctionné pour ne pas avoir retiré un contenu dont le caractère illicite n'est pas manifeste. Mais une 
procédure de retrait des sites dont le contenu illicite aura été porté préalablement à la connaissance de l’hébergeur (par 
exemple par une notification) a été instaurée par la LCEN. 
 
La demande de retrait d’un contenu litigieux peut se faire à la demande de la partie lésée soit directement auprès de l’éditeur qui 
peut agir spontanément, soit auprès de l’hébergeur après notification. Ainsi, la loi crée un système de responsabilité de 
plein droit de l’éditeur à raison du contenu publié, et de responsabilité de l’hébergeur du fait de son inertie. 

 
Une personne s'estimant lésée par un contenu peut, d’une part, en demander directement le retrait à l’hébergeur dans le cadre 
d'une procédure propre à l'hébergeur concerné. Toutefois, ces dispositifs de signalement spécifiques sont propres à chaque 
hébergeur. Ils visent souvent à lutter contre les atteintes aux droits d’auteur et contre les images choquantes. 
 
D’autre part, une procédure de notification des contenus manifestement illicites par les personnes estimant avoir subi un 
dommage du fait de ces contenus instaurée par la loi (article 6, I, 5 LCEN) qui prévoit que la connaissance des faits litigieux est 
présumée acquise par l'hébergeur lorsque lui sont notifiés les différents éléments suivants :  
 

  La date de notification 

  Les éléments permettant l'identification du notifiant ;  

  Les éléments d'identification du destinataire de la notification ; 

  La description des faits litigieux et leur location précise ;  

  Les motifs pour lesquels les contenus doivent être retirés comprenant la mention des dispositions légales et des 
justifications de fait ;  

  La copie de la correspondance adressée à l'auteur ou à l'éditeur des informations ou activités litigieuses demandant 
leur interruption, leur retrait ou leur modification, ou la justification de ce que l'auteur ou l'éditeur n'a pu être contacté. 

 
Les hébergeurs ayant pris connaissance de l'illicéité manifeste des contenus stockés doivent prendre toutes les mesures 
propres à les retirer promptement, ou à les rendre inaccessibles, sous peine d’engager leur responsabilité civile (art. 6, I, 2° 
LCEN) et pénale (art. 6, I, 3° LCEN).  
 
Toutefois, lorsque l'hébergeur est saisi par un destinataire de ces services d’une demande de suppression de contenu, il lui 
appartient de décider d’accéder ou non à cette demande, au risque de voir sa responsabilité engagée.  
 
La responsabilité de l’hébergeur résulte du défaut de réaction rapide lorsqu’il a effectivement eu connaissance du contenu 
illicite. Il peut refuser de retirer des contenus qu'il juge comme n'étant pas manifestement illicites, notamment si « les motifs pour 
lesquels le contenu doit être retiré» ne lui apparaissent pas suffisamment précis et probants, et conserve ainsi un pouvoir 
d’appréciation (Décision Cons. Const., n° 2004-496, JO 22 juin 2004). Cependant, la décision de ne pas procéder au retrait, 
lorsque la notification était claire sur les raisons du retrait, pourra ensuite faire l’objet d’une appréciation du juge et entraîner un 
engagement de sa responsabilité. 
 
La notion d’information manifestement illicite n’est pas précisément définie. Cependant, les juridictions retiennent comme 
manifestement illicites les contenus visés à l’article 6.I, alinéa 7, de la loi sur la confiance dans l’économie numérique, c’est-à-
dire : l’apologie des crimes contre l’humanité, l’incitation à la haine raciale, la pornographie infantile, l’incitation à la violence, les 
infractions prévues à l’article 24, alinéas 5 et 8, de la loi sur la presse, et les infractions prévues par les articles 227-23 et 227-24 
du code pénal.  
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Certains services contributifs ont aussi été condamnés pour ne pas avoir retiré des contenus contrefaisants ou ne pas s'être 
montrés suffisamment rapidement réactifs à propos de contenus protégés par un droit de propriété littéraire et artistique et mis 
illicitement à la disposition du public. 
 
La loi sur la confiance dans l’économie numérique du 21 juin 2004 ne prévoit pas d’obligation pour l’hébergeur de bloquer 
informatiquement, en amont, l’affichage d’un message illicite. La possibilité de blocage informatique en amont  relèvera en toute 
hypothèse de la volonté propre de l’hébergeur, qui, le cas échéant, et en vertu de l’article 6 précité de la loi du 21 juin 2004, 
pourra arguer du fait qu’il a agi « promptement pour retirer ces données ou en rendre l’accès impossible », pour invoquer 

l’exonération de sa responsabilité civile ou pénale.  
 
S’agissant des bonnes pratiques récentes, la jurisprudence est venue préciser quel était le statut des plateformes 
de mise en ligne de vidéo (YouTube, Dailymotion) ainsi que des réseaux sociaux, qui sont, de fait, les nouveaux 
vecteurs de publications susceptibles de porter atteinte à l’ordre public et aux droits d’autrui. 
 
La Cour de cassation, dans des arrêts du 17 février 2011, applique à plusieurs plateformes internet (notamment de 
mise en ligne d’une vidéo) le statut d’hébergeur en notant que le ré-encodage pour assurer la compatibilité d’une 
vidéo n’induit en rien une sélection des contenus en ligne.  
 
La jurisprudence fait cependant une pleine application du régime juridique relatif à l’hébergeur, par exemple en 
sanctionnant  une plateforme de mise en ligne de vidéo pour ne pas avoir procédé au prompt retrait d’un contenu 
illicite après notification (Cour d’appel de Paris, 2 décembre 2014, Dailymotion) ou en ordonnant à un hébergeur la 
mise en place d’un dispositif de notification (Tribunal de Grande instance de Paris, ordonnance du 13 avril 2016). 
 
Ainsi, l’application récente de la loi du 21 juin 2004 aux nouvelles structures apparues sur internet, et vecteur de 
messages pouvant contrevenir aux droits d’autrui et à l’ordre public, a permis de trouver un juste équilibre entre la 
liberté d’expression et ses restrictions légitimes. 

2. Le  blocage d’accès aux sites internet 

a) Le blocage judiciaire  

 
Le blocage judiciaire de l’accès à certains sites internet permet de lutter efficacement contre la diffusion de certains contenus 
illicites. Il découle de plusieurs textes :  

  La loi pour la confiance dans l’économie numérique du 21 juin 2004 
 
La loi pour la confiance dans l’économie numérique (article 6-I-8) prévoit la possibilité d’une action sur le plan civil, par référé ou 
requête de l’autorité judiciaire : « l’autorité judiciaire peut prescrire en référé ou sur requête, aux fournisseurs d’hébergement ou, 
à défaut, aux fournisseurs d’accès, toutes mesures propres à prévenir un dommage ou à faire cesser un dommage occasionné 
par le contenu d’un service de communication au public en ligne » (procédure dite du référé LCEN). 

  La loi du 5 mars 2007 relative à la prévention de la délinquance 
 
La loi n°2007-297 du 5 mars 2007 relative à la prévention de la délinquance a introduit une innovation notable concernant 
internet. En effet, en vertu de ce texte, « lorsque les faits visés par les articles 24 et 24 bis [réprimant les délits de provocation, 
apologies, contestation de crimes contre l’humanité] résultent de messages ou informations mis à disposition du public par un 
service de communication au public en ligne et qu'ils constituent un trouble manifestement illicite, l'arrêt de ce service peut être 
prononcé par le juge des référés, à la demande du ministère public et de toute personne physique ou morale ayant intérêt à agir 
». 

  Le Code de procédure civile 
 
Par ailleurs, il convient de préciser que les dispositions générales du code de procédure civile peuvent toujours être utilisées : 

  L’article 145 du code de procédure civile et le référé « in futurum » ou conservatoire, cette procédure prévoit que « s’il 
existe un motif légitime de conserver ou d’établir avant tout procès la preuve de faits dont pourrait dépendre la solution 
d’un litige, les mesures d’instruction légalement admissibles peuvent être ordonnées à la demande de tout intéressé 
sur requête ou en référé ». 

  Le référé de droit commun de l’article 809 du code de procédure civile : afin de voir prononcer en urgence le retrait d'un 
message diffusé sur un site internet, une action en référé est possible sur le fondement de l'article 809 du code de 
procédure civile qui dispose que : "Le président /(du tribunal de grande instance)/ peut toujours, même en présence 
d'une contestation sérieuse, prescrire en référé les mesures conservatoires ou de remise en état qui s'imposent, soit 
pour prévenir un dommage imminent, soit pour faire cesser un trouble manifestement illicite (...) » 

  Le Code de la propriété intellectuelle 
 
Enfin, il existe une procédure particulière en matière de propriété littéraire et artistique. L'article L.336-2 Code de la propriété 
intellectuelle dispose : 
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"En présence d'une atteinte à un droit d'auteur ou à un droit voisin occasionnée par le contenu d'un service de communication 
au public en ligne, le tribunal de grande instance, statuant le cas échéant en la forme des référés, peut ordonner à la demande 
des titulaires de droits sur les œuvres et objets protégés, de leurs ayants droit, ou des organismes de défense professionnelle 
visés à, toutes mesures propres à prévenir ou à faire cesser une telle atteinte à un droit d'auteur ou un droit voisin, à l'encontre 
de toute personne susceptible de contribuer à y remédier. La demande peut également être effectuée par le Centre national du 
cinéma et de l'image animée". 
 
Ces mesures doivent être proportionnées et provisoires (CJUE, 27 mars 2014, affaire C-314/12).  
 
Ainsi, dans un souci de protection de la liberté d’expression et de la liberté de communication, ces blocages sont prononcés par 
un magistrat indépendant. Seuls les contenus les plus graves (pédopornographie et terrorisme) peuvent faire l’objet d’une 
procédure administrative, au regard du trouble à l’ordre public généré, impliquant une réponse rapide. 

b) Le blocage administratif et le déréférencement des sites 

 
Des modifications législatives récentes ont en effet permis de mettre en place une procédure de déréférencement et de 
blocage administratif dans les cas les plus graves. 

 
Le blocage administratif des sites est uniquement prévu pour les sites à caractère pédopornographique (loi du 14 mars 2011 
d’orientation et de programmation) ou à caractère terroriste (loi du 13 novembre 2014 renforçant les dispositions relatives à la 
lutte contre le terrorisme).  
 
En effet, une « autorité administrative », en l’espèce l'Office central de lutte contre la criminalité liée aux technologies de 
l'information et de la communication (OCLCTIC, service dépendant de la Direction Centrale de la Police Judiciaire au 

Ministère de l’Intérieur, composée d’enquêteurs en charge de la lutte contre la criminalité sur internet) a la possibilité de 
demander aux éditeurs de service ou aux hébergeurs de retirer les contenus de sites pédopornographiques ou provoquant à la 
commission d'actes terroristes ou en faisant l'apologie. 
 
Si l'OCLCTIC se voit opposer un refus ou n'a pas eu de réponse sous 24 heures, et donc si le contenu n'est pas retiré dans ce 
délai, l'OCLCTIC, demande aux fournisseurs d'accès à Internet de bloquer l'accès aux sites en cause.  
 
Le déréférencement est quant à lui le procédé qui consiste à supprimer certains résultats affichés par un moteur de recherche 

après une requête effectuée à partir du nom d’une personne. Il  n’emporte pas suppression des contenus illicites sur le site mais 
rend plus complexe une recherche du site par moteurs de recherche. Cette technique de restriction aux sites, dont le contenu 
est considérée comme illicite, est généralement complémentaire de la procédure de blocage. 
 
Le décret n°2015-125 du 5 février 2015 relatif au blocage des sites provoquant à des actes de terrorisme ou en faisant l’apologie 
et des sites diffusant des images et représentations de mineurs à caractère pornographique, ainsi que le décret n°2015-253 
relatif au déréférencement des sites provoquant à des actes de terrorisme ou en faisant l’apologie et des sites diffusant des 
images et représentations de mineurs à caractère pornographique ont été validés par le Conseil d’Etat dans une décision du 15 
février 2016 (CE, 15 février 2016, Association French Data Network et autres, n°389140 et 389896).  

 
En effet, le Conseil d’Etat a notamment considéré que ces mesures poursuivent un objectif légitime et qu’il ne résulte pas des 
stipulations de l’article 10 de la Convention européenne de sauvegarde des droits de l'homme et des libertés fondamentales que 
les mesures de blocage et de déréférencement ne puissent être ordonnées que par un juge.  
 
Il a également précisé que la procédure prévue, à savoir la transmission de la liste des adresses électroniques à bloquer ou à 
déréférencer à une personnalité qualifiée désignée en son sein par la Commission nationale de l’informatique et des libertés 
(CNIL), laquelle peut émettre des recommandations à l’autorité administrative et le cas échéant saisir le juge administratif, et 

le fait que l’Office central de lutte contre la criminalité liée aux technologies de l’information et de la communication (OCLCTIC) 
vérifie au moins chaque trimestre que les adresses électroniques notifiées ont toujours un contenu présentant un caractère 
illicite, sont de nature à permettre une mise en œuvre des dispositifs de blocage et de déréférencement sans atteinte 
disproportionnée à la liberté d’expression.  
 
Là encore, la jurisprudence des juridictions judiciaires est venue renforcer le dispositif en indiquant que le coût des mesures 
de blocage et de déréférencement ordonnées à l’encontre d’un fournisseur d’accès à internet et de fournisseurs de moteurs 
de recherche était à leur charge, sauf dans l’hypothèse où une mesure s’avèrerait disproportionnée au point de 
compromettre le modèle économique des intermédiaires techniques (Cour de cassation, 1ere civ, 6 juillet 2017). 
 
Ainsi, la loi a su mettre en place un dispositif souple et efficace de signalement et de retrait des discours de haine et 
des contenus illicites, pouvant agir à la fois sur l’éditeur du contenu et sur l’hébergeur. Ce système permet ainsi, 
lorsque l’éditeur refuse de supprimer des contenus illicites, ou ne répond pas à la demande faite en ce sens, d’obtenir 
leur retrait de la part de l’hébergeur, ce qui assure son efficacité.  

 
Par conséquent, la loi préserve la liberté d’expression, en n’imposant pas un contrôle a priori de l’intégralité des 
publications sur internet, mais en ménageant la possibilité de protéger les droits d’autrui et l’ordre public en 
permettant le retrait de certains contenus par le système de responsabilité de l’hébergeur après notification, et les 
dispositions légales permettant le blocage du site et son déréférencement. 

 
Le rôle joué par le juge judiciaire ou le juge administratif dans ces dispositifs garantit sa compatibilité avec l’article 
10 de la Convention européenne des droits de l’homme. Pour en assurer l’efficacité, les autorités françaises ont mis 
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en place des systèmes efficaces de signalement des contenus illicites aux autorités (voir sous §32 ci-dessous). 
 

Des réflexions sont en cours pour envisager les modalités éventuelles d’une évolution de ce dispositif législatif, le cas échéant 
en lien avec les initiatives au niveau de l’Union Européenne qui pourraient découler de la consultation récemment lancée par la 
Commission européenne, notamment avec le groupe de haut niveau pour la lutte contre le racisme, la xénophobie et d’autre 
formes d’intolérance dont la restitution est attendue pour le printemps 2018. 
 

 Germany / Allemagne:  

In October 2017 the new Act to Improve Enforcement of the law in Social Networks (Network Enforcement Act, NetzDG) has 
entered into force in Germany. The law aims to fight hate crime, criminally punishable fake news and other unlawful content 
on social networks more effectively through introducing various compliance obligations for social networks. One main aspect 
is that the law obliges the operators of large social media platforms to establish an efficient complaints management system 
which makes it easy for users to report unlawful content. If such content is reported to the operator, it has to take down or 
block this within 24h with regard to manifestly unlawful content, and generally within seven days with regard to unlawful 
content. Operators have to publish transparency reports half-yearly about their handling of complaints. Non-compliances with 
the obligations can result in fines up to 50 million. Such fines will not apply with regard to the non-removal of individual posts 
but for example where a provider fails either to properly organize a compliance system or to fulfil the reporting or supervising 
obligations. Also, such fines are to be determined according to the individual case and are subject to judicial review (which 
includes a proportionality test). If the competent authority wishes to impose a fine relying on the fact that content which has 
not been removed or blocked is unlawful, it shall first obtain a judicial decision establishing such unlawfulness.. If a fine is 
imposed, the platform operator can challenge the decision before the very same court. 

It has to be noted that this new law does not impose any new restrictions on freedom of expression as it is guaranteed in Art. 
5 (1) of the German Basic Law and Art. 10 ECHR. The NetzDG explicitly refers to unlawful content which is not protected by 
freedom of expression (e.g. incitement to hatred, insult or defamation). It is not applicable to any legitimate expressions of 
opinion, even if they are objectionable. So the law only serves to ensure that the operators of social media platforms meet 
their already existing legal obligations.  

An unofficial English translation of final draft of the NetzDG can be found at: 
https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/NetzDG_engl.pdf.   

 Republic of Moldova / République de Moldova:  

In the last five years several legislative acts and action plans have been adopted, in order to rise the safety of children and 
teenagers on Internet. Such documents include the Law on the protection of children against the negative impact of 
information, the Strategy for the child protection for the years 2014-2020, the Action Plan for promoting safety of children and 
teenagers on Internet for the years 2017-2020. These documents define the information with negative impact on children as 
being the information publicly available which may be harmful for the physical and psychological health of children, for their 
physical, mental, spiritual and moral evolution, limit the share of such information and establishes the liability for breaking the 
law. They also approve the self-regulation of the service that filtrates the content that may be found on Internet and that has a 
negative impact on children that is provided by network providers and electronic communication services. They promote a 
web platform for reporting the illegal content on Internet. At the same time, a draft of law that oblige Internet providers and 
electronic communications services to filter the content with a negative impact on children on Internet at the user’s request on 
a contractual basis is promoted. The services of filtering the Internet content that has negative impact on children is mediated 
on web pages. These documents also concern the collection and monitoring of statistical data on filtering Internet content 
with negative impact on children. 

 Switzerland / Suisse: 
 

Le 1.12.2015, le Conseil fédéral a publié le rapport intitulé „La responsabilité civile des fournisseurs de services Internet“
63

. 
La conclusion de ce rapport est que le cadre juridique actuel est suffisant et qu’une législation générale, couvrant tous les 
domaines du droit, ne s’impose pas pour le moment en matière de responsabilité civile des fournisseurs. Le Conseil fédéral 
estime que les devoirs de diligence des fournisseurs doivent être gradués en fonction de leur proximité avec les contenus 
mis en ligne et des circonstances. Le rapport refuse à consacrer un droit civil pour une personne lésée d’exiger d’un 
fournisseur Internet qu’il lui dévoile le nom du détenteur anonyme de la connexion Internet par l’intermédiaire de laquelle 
l’acte illicite a été commis. Il faut que l’acte soit – également à l’avenir - pénalement répréhensible pour que le secret des 
télécommunications - et donc l’anonymat sur Internet - puisse être levé

64
. 

 
Lors de l’annonce de contenus problématiques, certains réseaux sociaux confèrent un statut particulier aux « trusted 
flaggers ». Ils effacent très rapidement les contenus signalés par ces derniers, si ces contenus contreviennent manifestement 

aux conditions d’utilisation de la plateforme. Ceci concerne particulièrement des vidéos contenant de la propagande terroriste 
ou des représentations de violence. L’Office fédéral de la police annonce ainsi régulièrement, en tant que trusted flagger, des 
vidéos de violence ou de propagande, en particulier dans le domaine du terrorisme djihadiste, à Youtube. Cet office est en 
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 https://www.ejpd.admin.ch/dam/data/bj/aktuell/news/2015/2015-12-110/ber-br-f.pdf  
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 Communiqué de presse du 1.12.2015 : https://www.admin.ch/gov/fr/accueil/documentation/communiques.msg-id-59917.html  

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_99pIyEN3TcsT
https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/NetzDG_engl.pdf
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_Nx9JFnbfMV7m
https://www.ejpd.admin.ch/dam/data/bj/aktuell/news/2015/2015-12-110/ber-br-f.pdf
https://www.admin.ch/gov/fr/accueil/documentation/communiques.msg-id-59917.html


 

 

27 

outre en contact avec Facebook et Twitter et essaye d’obtenir ce statut également auprès d’autres réseaux sociaux.  
 
L’Office fédéral de la police a également établi une liste noire de sites internet illégaux dans le domaine de la pornographie 
infantile. Les offres illégales y figurant sont, depuis des années déjà, bloqués, de manière volontaire et sans obligation légale, 
par les fournisseurs d’accès internet suisses (Access Provider). La révision en cours de la Loi fédérale sur les 
télécommunications (LTC) crée une obligation légale pour les fournisseurs de services de télécommunication d’effacer les 
informations de nature pornographique annoncés par l’Office fédéral de la police. 
 
Le Conseil fédéral a publié deux rapports sur les questions juridiques dans le domaine des réseaux sociaux : le rapport 
« Cadre juridique pour les médias sociaux » du 9.10.2013 et le rapport « Cadre juridique pour les médias sociaux : nouvel 
état des lieux» du 10.05.2017

65
. Le deuxième rapport traite, entre autres, de l’influence croissante sur le discours politique – 

voire sa manipulation – par de fausses informations ("fake news") et le fait que celles-ci soient de plus en plus générées 
automatiquement par des programmes (robots sociaux).  Le Conseil fédéral a conclu que des dispositions légales 
supplémentaires ne sont actuellement pas nécessaires, étant donné que des exploitants de plateformes et des organisations 
privées ont lancé plusieurs initiatives d'autorégulation contre les fausses informations produites de manière intentionnelle.  

 
 I. SPECIFIC FOCUS AREA: FREEDOM OF EXPRESSION AND POLITICAL DISCOURSE 
 
18. While there is often strong rhetoric on combating racism, this is sometimes not backed up by 
Government action, or indeed contradicted by other politicians. The damage that can be done by politicians 
either condoning hate speech, tacitly allowing it, or even spreading it themselves is severe. The use of hate 
speech by political parties and other organisations, and the failure to sanction their members increases the 
risk of amplification and further dissemination of neo-Nazism, racism and xenophobia and violent extremism. 
[relevant work of ECRI will also be referenced]. 

 
19. This section will focus on such responses as:  

 

  The relationship between Article 10 ECHR and Article 11 ECHR in the case of the prohibition and 
dissolution of political parties and organisations that use hate speech. 
 

20.  Please provide good practices in relation to the preceding topic. 

 Austria / Autriche: 
 

The constitutional provision of Sec. 1 para 3 of the Federal Law on financing of political parties (Political Parties Act 2012 – 
PPA), Federal Law Gazette I No. 56/2012 as amended by Federal Law Gazette I No. 84/2013, guarantees that the formation of 
political parties is free. Their activities shall not be subjected to any restriction by special legislation. This follows from the 
understanding that free political parties form an integral part of the political order of a free and democratic state.  
 

In general, the Political Parties Act regulates the party financing arrangements to ensure transparency and control. Thus, the 
accountability of political parties has been tightened, there are rules for transparency or prohibiting specific donations. 
Furthermore, an effective sanction mechanism was created. 
 

 Estonia / Estonie:  
 

The General Part of the Civil Code Act foresees compulsory dissolution of legal person, if, among others, the objective or 
activities of the legal person are contrary to law, public order or good morals; or there is any other basis provided by law (§ 40). 
 
Relevant activities punished by the Penal Code are for example “incitement of hatred” (§ 151) and “violation of equality” (§ 
152). 
 

 Germany / Allemagne: 
 

Pursuant to Art. 21 (2) of the German Basic Law the German Federal Constitutional Court can declare a political party 
unconstitutional, if this party by reason of its aims or the behaviour of its adherents, seeks to undermine or abolish the free 
democratic basic order or to endanger the existence of the Federal Republic of Germany (https://www.gesetze-im-
internet.de/gg/art_21.html – latest version only available in German).  Applications for a decision on whether a political party is 
unconstitutional may be filed by the German parliament (Bundestag), the chamber of the German parliament in which the 
federal states are represented (Bundesrat) or the German Federal Government. 
 
The details of the proceedings are laid down in sections 43 et seq. of the Federal Constitutional Court Act.  
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(An unofficial English version can be found at: 
http://www.bundesverfassungsgericht.de/SharedDocs/Downloads/EN/Gesetze/BVerfGG.pdf.)   

The declaration of a party as unconstitutional means its prohibition. The details of the enforcement of such a prohibiton are 
regulated by sections 32 et seq. of the German Political Parties Act (Parteiengesetz – PartG, unofficial English translation can 
be found at :  

https://www.bmi.bund.de/SharedDocs/downloads/DE/gesetztestexte/Parteiengesetz_PartG_engl_042009.html).  

In Germany, the instrument of prohibiting political parties is used very reluctantly because of the important role parties play in 
the political process, especially with regard to freedom of expression and political discourse. So far, the Federal Constitutional 
Court has only twice prohibited a political party: In 1952, the Socialist Reich Party (SRP) was banned, and in 1956, the 
Communist Party of Germany (KPD).  

In a judgement handed down on 17 January 2017 (2 BvB 1/13) the Federal Constitutional Court rejected an application by the 
Bundesrat to declare the unconstitutionality of the far-right National Democratic Party (NPD). The Court came to the conclusion 
that the NPD does indeed pursue anti-constitutional aims. However, according to the Federal Constitutional Court it has to be 
made sure that the prohibition of a party is not a means for prohibiting views or an ideology.  For that reason, a political party 
can only be banned if there are specific and weighty indications that at least make it appear possible that the party can actually 
achieve its aim to abolish the free democratic basic order. To the Federal Constitutional Court it appeared entirely impossible 
that the NPD would succeed in achieving these aims, especially due to its structural deficiencies and lack of political relevance. 
For that reason the Court found that the NPD did not reach the high threshold determined by Art. 21 (2) of the Basic Law and 
by Art. 11 of the ECHR.   

An unofficial English translation of this judgement can be found at: 

https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2017/01/bs20170117_2bvb000113en.html.  

 Greece / Grèce:  
 

The Code of Ethics for Members of the Greek Parliaments (articles 2 and 8 par.1) provides for the prevention of hate speech 
against persons on the grounds of their racial or ethnic origin, religious or political beliefs, sex, age, disability or sexual 
orientation (Official Gazette, A67/18.4.2016). 
 

 Serbia / Serbie: 

 
Prohibition of political parties and associations 

 
Article 55 of the Constitution establishes general freedom of political, union and any other form of association, as well as the 
right to stay out of any association. The same Article (paragraph 4) prescribes that the Constitutional Court may ban 
associations the activity of which is aimed at violent overthrow of constitutional order, violation of guaranteed human or minority 
rights, or inciting of racial, national and religious hatred. In addition, it is stipulated that secret and paramilitary associations 
shall be prohibited (paragraph 3). Also Article 5 of the Constitution concretizes that political parties shall be prohibited if its 
activities are aimed at forced overthrow of constitutional system, violation of guaranteed human or minority rights, inciting 
racial, national or religious hatred, shall be prohibited. 
 
According to Article 4 paragraph 2 of the Law on Political Parties ("Official Gazette of the Republic of Serbia", nos. 36/09 and 
61/15 – Constitutional Court’s decision), the activities of a political party may not be aimed at violation of guaranteed human or 
minority rights or cause and incitation of racial, national or religious hatred. In relation to that, a political party performing 
activities contrary to Article 4 paragraph 2 of this Law shall be prohibited by the Constitutional Court (article 37 of the Law). 
Procedure for prohibition of work of association is initiated upon proposal of the Government, Republic Public Prosecutor and 
Ministry (Article 38). 
 

Law on Associations ("Official Gazette of the Republic of Serbia", nos. 51/09 and 99/11 – other laws) provides in Article 2 
paragraph 4 that secret and paramilitary associations are prohibited. Article 50 provides that Constitutional Court decides upon 
prohibition of work of secret and paramilitary associations (or organizations which became a member of international secret or 
paramilitary association) as well as associations whose goals or actions are aimed at violent overthrow of constitutional order, 
violation of guaranteed human or minority rights, or inciting of racial, national and religious hatred. The same Article also 
provides that symbols of visual identity and other designations of associations that are prohibited from working cannot be used 
in public. Procedure for prohibition of work of association is initiated upon proposal of the Government, Republic Public 
Prosecutor, ministry competent for administrative affairs, ministry competent for the field in which association goals are 
accomplished or by the Registrar (Article 51 para.1). Procedure for prohibition of work of association can be initiated and 
administered in relation to associations that do not have the status of a legal entity (Article 51 para. 2). Also, a note shall be 
entered into the Register, regarding initiating procedure for prohibition of work of association (Article 51 para. 3). 
  

- Case-law of the Constitutional Court  

 
Acting upon request of the Republic Prosecutor’s Office, the Constitutional Court issued Decision no. VIIU - 249/2009 on 12 

http://www.bundesverfassungsgericht.de/SharedDocs/Downloads/EN/Gesetze/BVerfGG.pdf
https://www.bmi.bund.de/SharedDocs/downloads/DE/gesetztestexte/Parteiengesetz_PartG_engl_042009.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2017/01/bs20170117_2bvb000113en.html
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June 2012 by which it banned the Association “Otočastveni pokret Obraz” having concluded that the said association’s 
activities were oriented in direction of violation of guaranteed human and minority rights and inciting of racial, national and 
religious hatred. In the reasons of decision, the Constitutional Court exposed very detailed analysis of both the subject 
association and the Serbian society, which could be described by the following sentence from the decision: “Constitutional 
Court had in mind that Republic of Serbia relatively recently went through very difficult historical period burdened by wars 
incited by racial and religious contradistinction of nations in the region and that democratic society which is still developing is 
still burdened by numerous prejudices…and it is of utmost social importance to protect the most important social values by all 
means and to prevent all occurrences  that could, by generation of surroundings of insecurity and fear for minority members, 
annul efforts in direction of democratic tradition of Serbian people

66
”. 

 
Further on, acting upon request of the Republic Prosecutor’s Office, the Constitutional Court issued Decision no. VIIU-
171/2008 on 2 June 2011 by which it established that the Association “Nacionalni stroj” was a secret association whose 
activities were forbidden by the Constitution. In addition, the Constitutional Court banned the registration under the name and 
program objectives of the said secret association. Also, the secret association “Nacionalni stroj” was banned from promoting 
and spreading its ideas and program activities. Firstly, the Constitutional Court established that “Nacionalni stroj” substantially 
met the requirements to be distinguished from informal groups of people, which were for example extreme fans groups (in 
which case the Constitutional Court would have declared itself as incompetent). Secondly, the Constitutional Court established 
that “Nacionalni stroj” adopted its Statute which stated that the said association was a political association. Irregardless of that, 
the Constitutional Court established that “Nacionalni stroj” cannot be considered a political organization, which could be 
concluded from the Statute which did not include political elements. It further established that “Nacionalni stroj” did not fulfil 
lawful formal conditions to be considered association (it wasn’t registered in the Register of Associations; there was no data on 
the founders; unknown head office and bodies of association etc.). Consequently, on account of the said formal deficiency, the 
Constitutional Court established that “Nacionalni stroj” was a secret association, especially having in mind that the said 
deficiency was a result of a conscious intent of this association

67
. 

 

  The withdrawal of financial and other forms of support by public bodies to political parties and other 
organisations that use hate speech. 

 
21.  Please provide good practices in relation to the preceding topic. 

 Estonia / Estonie: 
 

Withdrawal of financial and other forms of support by public bodies to political parties and other organisations that use hate 
speech is not foreseen in Estonia. 
 

 France: 
 
Bonne pratique en matière de dissolution d’organisation faisant usage d’un discours de haine 

1) Cadre légal  

L’article 3 de la loi du 1er juillet 1901 prévoit que “toute association fondée sur une cause ou en vue d’un objet illicite, 
contraire aux lois, aux bonnes mœurs, ou qui aurait pour but de porter atteinte à l’intégrité du territoire national et à la forme 
républicaine du Gouvernement est nulle et de non effet. ”.  

Si le préfet estime qu’une association relève de ces dispositions, il doit, après avoir délivré le récépissé, saisir le tribunal de 
grande instance dans le ressort duquel l’association a son siège social afin de faire constater la nullité de l’association ce qui 
amènera le tribunal à prononcer la dissolution judiciaire de l’association. Cette dissolution peut également intervenir à la 
requête de tout intéressé (article 7 de la loi du 1er juillet 1901). 

Par ailleurs, une association dont l’objet est licite mais provoque à la discrimination, à la haine ou à la violence raciste ou qui 
propage des idées racistes peut faire l’objet d’une dissolution administrative. 

Conformément aux dispositions de l’article L. 212-1 du code de la sécurité intérieure, le président de la République peut, par 
décret en conseil des ministres, prononcer la dissolution administrative des associations ou groupements de fait, dont les 
agissements portent une atteinte grave à la sécurité et à l’ordre publics. 

Sept cas de dissolution administrative sont prévus par cet article à l’encontre d’associations ou de groupements dont 
notamment ceux « 6° ou qui soit provoquent à la discrimination, à la haine ou à la violence envers une personne ou un 
groupe de personnes à raison de leur origine ou de leur appartenance ou de leur non-appartenance à une ethnie, une nation, 
une race ou une religion déterminée, soit propagent des idées ou théories tendant à justifier ou encourager cette 
discrimination, cette haine ou cette violence ». 

Préalablement à la mise en œuvre d’une mesure de dissolution, l’administration doit respecter la procédure du contradictoire 
prévue à l’article 24 de la loi n° 2000-321 du 12 avril 2000 modifiée relative aux droits des citoyens dans leurs relations avec 
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les administrations. Ainsi, l’administration doit : 

- informer l’intéressé de la mesure qu’elle envisage de prendre dans un délai raisonnable et suffisant pour lui permettre 
de préparer sa défense ; 

- préciser que l’intéressé peut faire valoir ses observations à l’oral ou à l’écrit, par le biais d’un avocat ou non ; 

- communiquer à l’intéressé les raisons ou les griefs qui motivent son intention. 

La mesure ne peut être adoptée par l’administration qu’après avoir pris connaissance des observations écrites ou orales et 
des moyens de défense de l’intéressé. 

Enfin, la motivation de cette décision doit mettre en évidence la dangerosité particulière, pour l’ordre public et la sécurité 
publique, des activités du groupement ou de l’association. Le Conseil d’Etat tient compte de considérations de fait et de droit 
pour justifier le maintien d’une décision de dissolution. 

Le juge administratif est compétent pour examiner les recours dirigés contre les dissolutions administratives. La procédure 
respecte le principe du contradictoire et les droits de la défense. Le juge administratif examine le caractère adapté, 
nécessaire et proportionné de la mesure selon un examen. Le juge administratif peut également être saisi par la voie du 
référé dans le cadre d'une procédure d'urgence permettant au juge d'ordonner toutes mesures nécessaires à la sauvegarde 
d'une liberté fondamentales en cas d'atteinte grave et manifestement illégale. 

2) Applications récentes du cadre légal  

Les dissolutions prononcées depuis les années 2000 ont visé des associations ou groupements de fait en raison de leurs 
appels à la discrimination et de leurs propos et actions racistes. Il en va ainsi « d’Unité radicale » en 2002, « d’Elsass Korps » 
en 2005, de « Tribu Ka » en 2006 et de « Jeunesse Kémi Séba » en 2009. 
 
Plus récemment, en 2013, suite à l’agression d’un étudiant par les membres d’une association d’extrême droite, cinq 
procédures de dissolutions de groupements de fait et d’associations ont été mises en œuvre à la demande du Premier 
Ministre. 
 
Ces données démontrent que la procédure de dissolution est utilisée de manière exceptionnelle par les autorités 
françaises, lorsqu’il est démontré que ces associations tiennent des propos relevant du discours de haine, afin de 
trouver un juste équilibre entre la liberté d’association et d’expression, d’une part, et d’autre part, des 
considérations tenant au droit d’autrui ou à l’ordre public. 
 

 Germany / Allemagne: 
 

In Germany, political parties are entitled to public funding if they, according to the result of the most recent elections to the 
European Parliament or to the Bundestag, received at least 0,5 % or, in an election to a Landtag, received 1 % of the valid 
votes cast for party lists. Under the previous rules, this funding was available for any political party, including anti-democratic 
ones, as long as they had not been prohibited by the Federal Constitutional Court.  
 
In 2017, the German legislator has cancelled the public funding for political parties which have not been banned but are 
nonetheless hostile towards democracy. For this purpose, the German Basic Law and some relevant federal acts have been 
amended. Pursuant to the new Article 20 (3) of the Basic Law (https://www.gesetze-im-internet.de/gg/art_21.html – the 
amended version is not yet available in English), political parties are excluded from receiving public funding if they aim at 
abolishing the existing free democratic basic order. This applies irrespective of whether it appears possible for the party to 
achieve this goal. An application to exclude a party from public funding can be filed by the Bundestag, the Bundesrat or the 
Federal Government. The Federal Constitutional Court must decide on such an application. An exclusion from public funding 
is limited to a period of six years but can be extended.     
 
The new regulation has its origin in the abovementioned (see box no. 20) judgement of the Federal Constitutional Court of 17 
January 2017 regarding the far right-wing National Democratic Party (NPD). While the Court rejected the application to ban 
the NPD due to the fact that it did not consider the NPD to be a genuine threat to the democratic basic order, the Court 
indicated that there were less restrictive means than a prohibition to react to parties which are hostile towards democracy. As 
a consequence of this, the German constitutional legislator amended the constitution shortly after the judgement was handed 
down.  
 

 Greece / Grèce: 

 
In case if prosecution and pre-trial detention of either the leader or a number of a party’s members involved in a criminal 
organization or a terrorist activity (articles 187 and 187A of the Penal Code), state funding is suspended, following a decision 
by Parliament (article 23, Law 4203/2013). 

 

  Self-regulation by public institutions (including elected bodies, political parties, etc.) as a means of 
combating the use of hate speech, by: 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_99pIyEN3TcsT
https://www.gesetze-im-internet.de/gg/art_21.html


 

 

31 

 
o encouraging the adoption of codes of conduct which provide for suspension and other 

sanctions for breach of their provisions and ensuring their effective implementation; 
o encouraging political parties to sign the Charter of European Political Parties for a non-

racist society; 
o promoting the monitoring of misinformation, negative stereotyping and stigmatisation. 

 
22.  Please provide good practices in relation to the preceding topics. 

 Estonia / Estonie:  
 

A good example of a NGO initiative relevant to this topic is the Network of Estonian Nonprofit Organisations’ ‘Valimiste 
valvurid’ (Election Guardians), where representatives from several NGOs and different media, policy and other experts keep 
an eye on whether politicians’ campaigns (actions, messages etc.) are in line with the ‘Hea valimistava’ (good practice 
document for elections). The text consists of principles for politicians to follow, including transparent funding of campaigns, 
not spreading hate speech and other topics related to moral and ethical questions. The experts are usually rather active and 
bring out any shortcomings publicly. However, the document itself is not legally binding and qualifies rather as a code of 
ethics to follow during election periods. 
 
*** 
In 2016, a member of a parliamentary party was evicted from the party for giving speeches that contained racist elements. 
The party issued a public statement explaining that racist statements are against the values the party supports and that the 
party does not tolerate racism in any forms. 
 

 Greece / Grèce: 
 

The Hellenic Ministry of Justice, Transparency and Human Rights actively participates in the European Commission’s Sub-
Group on countering Hate Speech On Line and takes into consideration all new developments and initiatives in this field. 
Furthermore, Presidential decree 77/2003 ratified the Code of Conduct on News and Other Journalistic and Political 
Broadcasts, as it was drafted by the National Council for Radio and Television, which is an independent authority, as 
specified by law (article 15 par.2 of the Constitution). 

 

  It should also be indicated that political figures must have a higher tolerance towards criticism and that 
great care must be taken when limiting speech in political debates. However such figures are not expect 
to tolerate discrimination based on gender, race, etc. which is prohibited by Article 14 ECHR.  

 

23.  Please provide good practices in relation to the preceding topic. 

 Austria / Autriche: 

When examining claims for compensation in respect of alleged insults relating to politicians under Sec. 6 of the Media Act 
(see para 40 below), Austrian civil courts take into account, inter alia, whether and in how far the statement at issue 
contributed to a debate of public concern, and the position and conduct of the politician concerned (see, for example, the 
recent ECtHR decision of 2 May 2017 in the case of Haupt v. Austria. no. 55537/10).  

 Estonia / Estonie: 

In October 2014, the Minister of Finance made insulting comments about the Minister of Education on account of his ethnic 
origin. The comments were condemned and criticised at various levels in the Estonian institutions, including by the President 
of Estonia. As a result, the Minister of Finance resigned. 

 Republic of Moldova / République de Moldova:  

On the occasion of the presidential elections in 2016, the Central Electoral Commission adopted a Regulation which 
expressly forbade attempts on the person’s safety and goods, incitement to hate or discrimination, incitement to war, 
interethnic hate or territorial separatism, harming the person’s dignity or reputation, public offense, verbal, written or non-
verbal expressions that do not comply with the general acceptable behaviour norms in political debates.  

 Serbia / Serbie: 

 
According to Article 8 of the Law on Public Information and Media, the elected, appointed, i.e., assigned holder of public 
office shall be obliged to be subjected to the expression of critical opinions that pertain to the results of their performance, i.e., 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_qf5I4yfa4wTD
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the policy they implement, and the opinions that are in relation to performing their function – regardless of whether they feel 
personally affected by the expression of these opinions. 

 
- Domestic case-law  

 
The Government encloses relevant case-law of domestic courts, namely judgment of the Supreme Court of Cassation

68
 

which indicates that public figures in practice are expected to be more tolerant to public criticism. Namely, by the same 
judgement, domestic courts established that the plaintiff’s reputation and honor were not violated by the headings in 
newspaper (“Ambassador of USA cleaned while the director was modeling, Kirby in mud, Jovičić in the jeep”, etc.). The 
plaintiff was a director of the public owned company at the time. Domestic courts established that newspaper published the 
truth and the description of the plaintiff (that he was acting like a model) on that matter was a value judgment of the journalist, 
for which reasons there were no preconditions for damages to be awarded to the plaintiff, especially having in mind that he 
was a public figure. 
 
The Government also encloses a judgment of the Supreme Court of Cassation

69
 which shows that public figures are not 

expected to endure insults in any case. Namely, in the instant case, the plaintiff was a lawyer which was awarded non-
pecuniary damages for insults that were contained in the article under headline “I am a victim of lawyers’ mafia”. The 
published statement was issued by one of his clients which indicated that he/she has met many other people who were also 
deceived by the plaintiff. Consequently, the plaintiff lost many of his clients. Domestic courts established that the said 
statement was aimed to harm the plaintiff’s personality and that he suffered as a consequence. 

 
 II. SPECIFIC FOCUS AREA: FAKE NEWS (DISINFORMATION) 
 
24. The rise of fake news is a contemporary issue concerning the freedom of expression. This section will 
cover current international and regional initiatives that attempt to address this phenomenon and limit its harmful 
effects. 

 
25.  Please provide additional good practices in relation to the preceding topic. 

26.  Some examples of such initiatives: 

  The International Fact-Checking Network (IFCN)
70

 at Poynter which has developed a code of principles 
for journalists to check facts and the CrossCheck project.

 71
  

  In Germany, Facebook has collaborated is collaborating with the German NGO Correctiv;
72

 in France, 
the programme Poynter and the campaign On te manipule has been developed;

73
 in Russia, 

amendments to the Law on Information, Information Technologies and Protection of Information were 
adopted on 10 June 2016, whereby “news aggregators”, with more than 1 million users are required to 
check the truthfulness of “publicly important” information before dissemination.

74
  

  Austria / Autriche: 
 

The distribution of false or manipulating information is regarded as illegal only in exceptional cases, for example in case the 
distribution of fake news is connected to general elections. According to Sec. 264 of the Penal Act, the public dissemination 
of false information which is liable to keep persons entitled to vote from casting their vote or to influence the voting behaviour 
is regarded as a criminal offence, if the dissemination takes place at a point in time when a counter statement cannot be 
published in due course. 
 

There is an ongoing discussion on the necessity of regulating the phenomenon of fake news in order to safeguard a 
pluralistic discourse based on objective information and professional journalism as a condition for a democratic decision-
making. At the same time, however, the constitutionally enshrined right to freedom of expression must be warranted. Austria 
is aware of the challenges and tensions associated with this topic and will continue to contribute to the ongoing dialogue on 
the national and the European level. 
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 Annex 5 -  Judgment of the Supreme Court of Cassation Rev 1958/2016 of 21 December 2016 
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 Annex 6 - Judgment of the Supreme Court of Cassation Rev 605/2017 of 6 April 2017 
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 https://www.poynter.org/channels/fact-checking 
71

 Fourth annual report of the Secretary General of the Council of Europe on the state of democracy, human rights and the rule of law in 
Europe: Populism - How strong are Europe's checks and balances?, p.54. 
72

 Further details available at: https://media.fb.com/2017/01/15/addressing-fake-news-in-germany/ 
73

 Further details available at: http://www.gouvernement.fr/on-te-manipule. 
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 Fourth annual report of the Secretary General, pp.53-54. 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_v8px7zvrq4gZ
https://www.coe.int/en/web/portal/news-2017/-/asset_publisher/StEVosr24HJ2/content/populism-how-strong-are-europe-s-checks-and-balances-?inheritRedirect=false
http://www.coe.int/en/web/human-rights-rule-of-law/-/populism-how-strong-are-europe-s-checks-and-balances-?desktop=false


 

 

33 

 Estonia / Estonie: 
 

During the local government elections in Estonia, in September/October 2017, the NGO Estonian Debating Society in 
collaboration with online-news service Delfi and daily newspaper Eesti Päevaleht conducted a fact-checking initative 
‘Faktikontroll’ (Fact Control), where the members of the NGO controlled several statements made by politicians during the 
elections period. The aim of the project was to fight against wrong claims and fake ‘facts’. The articles with the results were 
highly popular among readers. 
 

 France: 
 
Bonnes pratiques relatives à la lutte contre les « Fake News » 
 

Le phénomène des « fake news » a pris une grande ampleur récemment, en raison de la multiplication des réseaux sociaux, 

qui leur donne une caisse de résonnance inédite, et à la faveur des récentes échéances électorales dans plusieurs pays. 

Il convient en la matière de trouver un juste équilibre entre la liberté d’expression et la protection de l’ordre public et des 
droits d’autrui – notamment le droit à la réputation, qui est particulièrement en jeu ici. 

La question est donc délicate en raison des répercussions et des graves conséquences de la large diffusion de fausses 
informations, qui peuvent, en période d’élection, fausser le processus électoral. 

La France a répondu à ce phénomène, dans le respect de ses engagements internationaux, par  la mise en place de 
campagnes de sensibilisation. 

Dans un premier temps, il faut noter que dans certains cas les « fake news » peuvent constituer la première étape d’un 

processus de radicalisation  par une perte des repères habituels, et est dès lors susceptible de relever dans les cas les plus 
graves du droit pénal : l’article 27 alinéa 1

er
 de la loi du 29 juillet 1881 sur la liberté de la presse dispose que « la publication, 

la diffusion ou la reproduction, par quelque moyen que ce soit, de nouvelles fausses, de pièces fabriquées ou 
mensongèrement attribuées à des tiers lorsque, faite de mauvaise foi, elle aura troublé la paix publique ou aura été 
susceptible de la troubler sera punie d’une amende de 45.000 euros d’amende ».  

Cependant, la condamnation sur ce fondement est conditionnée à la preuve du trouble à l’ordre public, avéré ou susceptible 
d’être causé, et ne peut intervenir que dans les cas les plus graves et les plus manifestes. 

Ainsi, il est apparu nécessaire de mieux lutter contre ce phénomène des « fake news » par d’autres moyens, en particulier 
l’éducation à un usage critique des réseaux sociaux,  notamment par des actions concrètes d’information et de 
sensibilisation auprès des jeunes dans les écoles primaires, les collèges, et les lycées.   

Il est en ce sens important de noter le rôle joué par plusieurs associations, comme Génération Numérique, Conspi Hunter, 
France Fraternités, et prochainement E-enfance, soutenues par la DILCRAH (délégation interministérielle à la lutte contre le 
racisme, l’antisémitisme et la haine anti LGBT). 

La DILCRAH soutient également plusieurs associations telles que l’Observatoire du conspirationnisme, et l’association 
What’s the fake, qui produisent des films diffusés sur internet, et qui sont destinés à analyser et à déconstruire le discours 
conspirationniste, et les fausses nouvelles ou « fake news ».

75
 

A titre d’exemple, dans une publication récente du 15 novembre 2015, l’association « What’s the Fake » a mis en ligne un 
clip vidéo dont le but était de faire connaître les sources des « fake news » publiées sur twitter et facebook, en s’appuyant 
sur une étude menée par des chercheurs de plusieurs universités sur ce sujet, qui démontrent que les théories du complot et 
les fake news provenaient majoritairement des mêmes sources ( http ://what-the-fake.com/2017/11/15/reddit-4chan-forums-
fake-news/). L’association permet ainsi de faire connaître au grand public les travaux sur ce domaine et de le sensibiliser à la 
recherche de l’origine de ces informations, afin d’éviter toute manipulation. 

Ainsi, la France soutient pleinement les associations et les initiatives dont le but est de sensibiliser au danger des 
« Fake News » et du conspirationnisme en invitant à analyser, déconstruire le discours propagé sur les réseaux 
sociaux, plutôt que d’adopter une politique d’interdiction systématique qui serait contraire à l’article 10 de la 
Convention. 
 

 Republic of Moldova / République de Moldova: 
 

Since November 2015, the Independent Press Association in partnership with the Independent Journalism Center and the 
Association of Independent Tele-journalists in Republic of Moldova is conducting the media campaign against false and 
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 Les travaux de déconstruction et d’analyse de ces associations sont à retrouver sur les sites suivants :  
- http://what-the-fake.com/ , s’agissant de What The fake et http://www.conspiracywatch.info/ s’agissant de l’Observatoire du 
Conspirationnisme. 
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biased information “Stop Fals!”. The goal of the campaign is to diminish the effects and the impact resulted from 
propagandistic and manipulative information that distorts the reality, being spread out through various communication means 
by mass-media institutions and other politically-controlled structures, and to build Moldovan citizens’ capacities to critically 
analyse the received information. 
 
The Independent Press Association also launched the application StopFals for mobile phones, through which the users may 
report information they find as being false or distorted and IPA shall check their veracity. 
 

 Serbia / Serbie 

 
According to Article 9 of the Law on Public Information and Media, prior to publishing the information about an occurrence, an 
event or a person, both the editor and the journalist shall check its origin, authenticity and completeness with due diligence 
appropriate for the circumstances.  Also, both the editor and the journalist shall convey the accepted information, ideas and 
opinions authentically and fully, and if the information is taken from another medium, they shall credit that medium. 
 
According to Journalists’ Code of Ethics heading IV paragraph 6, media are obliged, without postponement to publish correct 
and complete information, even though they unintentionally published information which later proved to be false accusation, 
rumor, insult or defamation. Provisions of heading V paragraph 2 stipulate that journalist must not blindly trust sources of 
information, but must keep in mind that information sources often have their own interests or interests of the social groups to 
whom they belong, and that they adjust their statements to such interests. Also, readers/viewers/listeners must be notified 
regarding direct benefits that the source can achieve from publishing said information (paragraph 2). Keeping secret of the 
facts that might significantly affect the public perception of an event is equal to their deliberate distortion or lying (paragraph 
3). In addition, if the sources of information are spokespersons of political parties, individuals and companies, this information 
must be indicated because of the possibility of their direct or indirect impact on objectivity of reporting (also paragraph 3). 
 

 Sweden / Suède:  
 

In Sweden, the national agency The Media Council is tasked with providing education and training in media and information 
literacy for children and young people. Since 2017, media and information literacy is also part of the Swedish curricula.  
 

The Library Act establishes the overarching aim of the public library system: The libraries in the public library system shall 
promote the development of a democratic society by contributing to the transfer of knowledge and the free formation of 
opinions. 
Public libraries shall, according to the Library Act, attempt to increase knowledge about how information technology can be 
used for the attainment of knowledge, learning, and participation in cultural life. This provision is directed at the ability to use 
digital technology in order to obtain and evaluate information. In particular, the government bill stresses the fact that although 
many people today have great knowledge of how to use information technology, this is not true for all groups. It is also noted 
that even technologically proficient people may lack crucial insight regarding how to relate to digital information sources and 
how information can be problematised, evaluated, and critically examined. 
In the budget bill for 2018, the government proposes that the National Library be commissioned to increase digital skills in 
Sweden. The National Library, together with the regional library activities, will coordinate an education of the country's public 
libraries to increased digital competence. 

 
27. Relevant work of the CDMSI may also be referenced. 

IV.  HATE SPEECH  
 
28. There are a number of issues related to hate speech and incitement to violence that should be 
explored such as: 
 

  The challenge of defining “hate speech”.  
[There are a number of international and regional instruments that include a definition of hate 
speech: 
 

- At the Council of Europe level, the Committee of Ministers’ Recommendation No. R (97)20 
includes a definition of hate speech. Note the ongoing preparation of the Committee of Ministers’ 
reply to Parliamentary Assembly Recommendation 2098(2017) on “Ending cyberdiscrimination 
and online hate”; see also the references contained in the Council of Europe Manual on hate 
speech (2009).  
 

- At the EU level, there is the 2008 Council Framework Decision on combating certain forms and 
expressions of racism and xenophobia by means of criminal law, of unlawful hate speech.  
 

- At the international level, guidance seems also to be emerging through the Office of the United 
Nations High Commissioner for Human Rights (OHCHR)’s Rabat Plan of Action. Additional 
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United Nations instruments and works are to be taken into account see: ICCPR Article 20 and 
Human Rights Council General Comment No. 11.] 
 
[relevant work of ECRI will also be referenced]. 

 
29.  Please provide good practices in particular with regard to the definition of hate speech in the 
national context. 
 

 Austria / Autriche: 
 

For certain cases of hate speech, the freedom of expression is limited by law in order to protect weighty interests of society. 
For example, legal prohibitions of the incitement to terroristic acts or the approval of such acts, vilification of religion, or the 
denial of holocaust are in place. In 2016 the criminal offence of incitement to violence against certain groups (“Verhetzung”) 
was revised and the criminal liability for “hate crimes” extended. Regard is also taken of the phenomenon of “cyber-mobbing” 
which constitutes a criminal offence since 2016. 
 
With regard to contents presented by audio-visual media services, the Federal Act on Audio-visual Media Services (Audio-
visual Media Services Act – AMD-G), Federal Law Gazette I No. 84/2001 as amended by Federal Law Gazette I No. 
86/2015, constitutes the obligation to respect the human dignity and fundamental rights of others. Audio-visual media 
services shall not incite others to hatred on grounds of race, sex, religion, disability and nationality (Sec. 30). Moreover, all 
programmes of the ORF must respect the human dignity and fundamental rights of others with regard to presentation and 
content and must not incite others to hatred on grounds of race, sex, age, disability, religion and nationality (Sec. 10 ORF-
Act). 
 
Anyhow, also when applying these laws the right to freedom of expression has to be respected. Caricatures, satire or polemic 
or harsh critique must not be prohibited. Thus, the permissibility of infringements is scrutinised in every single case in order to 
avoid a criminalisation of free expression and at the same time counteract attacks on human dignity. 
 

 Estonia / Estonie: 

 

Hate speech has not been defined at the national level. The Penal Code includes the offence of incitement of hatred (§ 151 of 
the Penal Code that covers the most serious incidents of hate speech). 
 

 France: 
 

La notion de discours de haine n’existe pas en tant que telle dans le droit national, même si le concept est connu des 
juridictions et des institutions nationales, par référence aux travaux du Conseil de l’Europe et des Nations Unies. 
 
Cependant, les différentes composantes du discours de haine se retrouvent  dans la législation pénale française, 
principalement dans la loi du 29 juillet 1881, dans l’article 6 de la loi sur la confiance dans l’économie numérique du 21 ju in 
2004 (voir §17 ci-dessus) et subsidiairement dans le code pénal. 
 
Sont ainsi réprimés, notamment, la provocation publique à un crime ou à un délit suivi de sa commission ou de sa tentative, 
l’apologie des crimes d’atteinte volontaire à la vie ou de crime contre l’humanité, ainsi que la provocation publique ou non 
publique à la haine, la violence ou à la discrimination, l’injure et la diffamation publique ou non publique à raison de l’or igine 
de la victime, de sa religion, de son sexe, de son orientation sexuelle ou identité de genre, de son handicap. 
 
Ces dispositions législatives sont détaillées et explicitées sous le §32 ci-dessous. 
 

 Germany / Allemagne: 
 

Germany has transposed the 2008 EU Council Framework Decision and the Additional Protocol to the Cybercrime 
Convention of 28 January 2003 into domestic law. The respective Federal Act has entered into force on 22 March 2011 (see 
Federal Law Gazette 2011 I, page 418). 
 
Even though the German criminal law does not provide a general definition of hate speech, it does fulfil the requirements of 
the Council Framework Decision and the Additional Protocol by a set of rules. Hate speech and incitement to violence are 
punishable under the following sections of the German Criminal Code : section 130 (Incitement to hatred), section 140 
(Rewarding and approving of offences), section 126 (Breach of the public peace by threatening to commit offences), section 
185 (Insult) and section 189 (Violating the memory of the dead).   
 
In addition to this, since 2015 the German Criminal Code expressly includes “racist, xenophobic, or other motives evidencing 
contempt for humanity” in the catalogue of circumstances to be considering during sentencing (section 46 (2), second 
sentence, of the Criminal Code, amended by Act of 12 June 2015, which took effect on 1 August 2015). These motives are 
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generally to be considered as aggravating circumstances. 
An unofficial English translation of the German Criminal Code, last updated in October 2013, can be found at: 
https://www.gesetze-im-internet.de/englisch_stgb.  
 

 Greece/ Grèce: 
 

With a view to strengthening the country’s criminal anti-racism legislation and adjusting the relevant legislative framework 
with EU Council Framework Decision 2008/913/JHA, Law 927/1979 was amended by Law 4285/2014. According to the latter, 
acts, such as: a) public incitement to acts or activities, which may result to discrimination, hatred or violence against 
individuals or groups of individuals defined by reference to race, colour, religion, descent, national or ethnic origin, sexual 
orientation, gender identity, in a manner which endangers public order or threatens life, liberty or physical integrity of the 
abovementioned persons, b) the establishment of or participation in an organization or union of persons of any kind 
systematically pursuing the commission of the abovementioned acts, and c) the act of publicly condoning, trivializing or 
maliciously denying the commission or seriousness of crimes of genocide, war crimes, crimes against humanity, the 
Holocaust and Nazi crimes, recognized by decisions of international courts or the Hellenic Parliament, under the 
circumstances prescribed by this Law, are punishable. 
 

 Republic of Moldova:  
 

The Law on freedom of expression defines the hate speech as being any form of expression that causes, propagates, 
promotes or justifies racial hatred, xenophobia, anti-Semitism or other forms of hatred based on intolerance. 
 

 Serbia / Serbie: 
 

- Constitutional provisions 
 
Firstly, we indicate that the Constitution provides for general prohibition of hatred in article 49 which sets forth the following: 
„Any inciting of racial, ethnic, religious or other inequality or hatred shall be prohibited and punishable“.  
 
Additionally, it should be noted that various provisions of the Constitution provide that certain rights and freedoms can be 
restricted by law in order to prevent racial, ethnic or religious hatred (e.g. freedom of thought, conscience and religion – 
Article 43, freedom of the media – Article 50, freedom of association – Article 55). 
 

- Media laws 
 
The Article 75 of the Law on Public Information and Media sets forth that ideas, opinions or information published in the 
media shall not incite discrimination, hate or violence against an individual or a group of individuals on grounds of their race, 
religion, nationality, sex, or their sexual orientation or other personal inclination, notwithstanding whether a criminal offence 
has been committed by such publication. The Article 76 of the Law prescribes that no breach of prohibition of hate speech 
shall be invoked if the information referred to in Article 75 hereof is a part of a journalistic text that has been published: 
without the intent to incite discrimination, hate or violence against an individual or a group of individuals referred to in Article 
75 hereof, especially if such information is a part of an objective journalistic report; with the intent to provide a critical view of 
the discrimination, hate or violence against an individual or a group of individuals referred to in Article 75 hereof, or of 
occurrences that constitute or might constitute incitement of such behaviour. 
 
According to Article 51 of the Law on Electronic Media ("Official Gazette of the Republic of Serbia", nos. 83/14 and 6/16 – 
other law), the Regulator

76
 shall ensure that the program content of the media service provider does not contain information 

which overtly or covertly encourages discrimination, hatred or violence based on race, colour, ancestry, citizenship, national 
origin, language, religion or political beliefs, sex, gender identity, sexual orientation, economic status, birth, genetic 
characteristics, health status, disability, marital and family status, criminal record, age, looks, membership in political, trade 
union and other organizations, and other actual or presumed personal characteristics. Regarding operative powers necessary 
to obtain the above proclaimed standards, the Regulator is authorized to initiate criminal or misdemeanor procedure or to 
impose other measures according to this law (Article 26). Other measures include a remonstrance, warning, temporary ban 
on publication of the program content or revoking of license (Article 28). 

 
- Criminal legislation 

 
We also note that Criminal Code ("Official Gazette of the Republic of Serbia", nos. 85/05, 88/05, 107/05, 72/09, 111/09, 
121/12, 104/13, 108/14 and 94/16) contains two following criminal offences related to subject matter of hate speech: 
Instigating national, racial and religious hatred and intolerance and Racial and other discrimination. 
 
According to Article 317 paragraph 1 of the Criminal Code whoever instigates or exacerbates national, racial or religious 
hatred or intolerance among the peoples and ethnic communities living in Serbia, shall be punished by imprisonment of six 
months to five years. Paragraph 2 sets forth that if the offence specified in paragraph 1 of this Article is committed by 
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coercion, maltreatment, compromising security, exposure to derision of national, ethnic or religious symbols, damage to other 
persons, goods, desecration of monuments, memorials or graves, the offender shall be punished by imprisonment of one to 
eight years. Paragraph 3 prescribes that whoever commits the offence specified in paragraphs 1 and 2 of this Article by 
abuse of position or authority, or if these offences result in riots, violence or other grave consequences to co-existence of 
people, national minorities or ethnic groups living in Serbia,  shall be punished for the offence specified in paragraph 1 of this 
Article by imprisonment of one to eight years, and for the offence specified in paragraph 2 of this Article by imprisonment of 
two to ten years. Therefore, it is to be noted that the subject criminal offence could be performed as a basic offence or in two 
aggravated ways which stipulate stricter punishments. 
 
Further on, Article 387 of the Criminal Code stipulates that whoever disseminates/propagates or otherwise makes publicly 
available texts, images, or any other representation of ideas or theories that support or incite hatred, discrimination, or 
violence against any person or a group based on their race, skin colour, religious affiliation, nationality, ethnic origin, or some 
other personal characteristic shall be punished with imprisonment of three months to three years. 
 

- Autonomous regulations 
 

Provisions of the Law on the Prevention of Inappropriate Behaviour at Sports Events (“Official Gazette of the Republic of 
Serbia“, nos. 67/03, 102/05, 90/07, 72/09, 111/09 and 104/13) have been consistently implemented in order to prevent 
hooliganism and all types of assaults with elements of discrimination. In cooperation with other state bodies and sports 
organisations, activities of prevention of all forms of violence at sports events have being undertaken, particularly in terms of 
violence that can be related to national, racial or religious hatred and bigotry. 
 
The Statute of the Footbal Association of Serbia of 27 August 2017 provides in Article 4 that discrimination of any kind, 
including hate speech against a country, a person or a group of people on basis of ethnicity, race, sex, language, political 
opinion or any other basis is strictly forbidden and punishable by disciplinary measure.  
 
The Journalists Code of Ethics from 2006 (suplemented in 2013) prescribes in heading IV paragraph 1 that all journalists 
must opose to hate speech and any kind of violence. Like mentioned ander the paragraph 15,  the Code also prescribes that 
journalists’ profession is incompatible with any kind of stereotypes. In addition, colloquial, abusive and imprecise reffering to a 
group is forbidden.  It is also stipulated that information about criminal offences, nationality, race, religious belief, ideology 
and political affiliation, sexual orientation, social and marital status could only be mentioned in reports if those characteristics 
are in direct relation with kind and nature of  committed criminal offence. 
 
  The implementation of international and regional standards by way of: 

 
o Ratification of treaties/withdrawal of reservations 
o Training on the relevant international instruments 

 

30.  Please provide good practices in relation to the implementation of international and regional 
standards. 
 
31.  Concerning the phenomenon of online hate speech: note the Cybercrime Convention and its Additional 
Protocol concerning the criminalisation of a racist or xenophobic nature committed through computer systems of 
28 January 2003. 
 

 Austria / Autriche: 
 

Austria ratified the Cybercrime Convention in 2012.  
 

 Estonia / Estonie:  
 

Estonia has ratified CETS 185 on 12 May 2003; CETS 189 was signed on 28 January 2003.  
 
Please also see information under par. 17 concerning the work of the web-constables.  
 

 Germany / Allemagne: 
 

Germany has ratified the Additional Protocol to the Cybercrime Convention concerning the criminalisation of a racist or 
xenophobic nature committed through computer systems of 28 January 2003 on 10 June 2011. 
 

 Republic of Moldova / République de Moldova:  

 
The Republic of Moldova signed the Cybercrime Convention on 23 November 2001 and ratified it on 2 February 2009.  
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The General Prosecution Office issued an Action Plan on preventing and combating cybercrimes. This document has been 
approved by 12 public institutions that are responsible for its enforcement. Its objectives include the accession to the 
Additional Protocol to the Cybercrime Convention, issuing the draft Conception on cyber security in the Republic of Moldova 
in order to create the State Information Protection System. 
 
The Action Plan also provides the establishment of the National Cyber Security Committee and the creation of a database for 
the responsible authorities that would include the threats, vulnerabilities and incidents related to cyber security, the 
techniques and technologies used for attacks as well as good practices for protecting the cyber infrastructure. Moreover, 
agreements and conventions shall be closed between public authorities and private operators, especially Internet providers, 
on the procedure of blocking and closing illegal websites.  
 

  The development of integrated policy as concerns:  
 

o The use of national action plans, whether on hate speech in particular, or in a broader 
focus/context (in addition to enacting legislation, national action plans to combat 
racism and discrimination should focus on combating hate speech.) 

o The enacting of legislation (note the importance of such features such as: clear and 
precise definitions; regular periods for review and update; specification of bias 
categories e.g. discrimination by ethnicity, religion, sexual orientation; relevant or 
specialised to various sectors; e.g. employment, media, education, welfare, sports; 
criminal law provisions) 

o Law enforcement  
o Data, monitoring, and research 
o The education sector 
o Dialogue with internet actors, civil society and other relevant actors 

 

32.  Please provide good practices on the preceding points (such as programmes and policies, 
including social integration policies, etc.). 
 

 Austria / Autriche: 
 

See para. 29 above for general legislation and enforcement. 
 

1. In the field of monitoring and research, the EU-project Research – Report – Remove: Countering Cyber Hate 
Phenomena (2016-2017), developed by the International Network Against Cyber Hate (INACH), co-funded inter alia by the 
EU, the Austrian Federal Chancellery and the Austrian Ministry for Europe, Integration and Foreign Affairs, aims to provide 
a solid basis to draw sound conclusions on the concept of cyber hate. The project aims at: 

- gathering systematic knowledge about the phenomenon, its origins and sources, as well as forms and 
influences through comparative research 

- developing standards to document and analyse cyber hate and to improve takedown procedures by 
establishing guidelines for Internet Service Providers (ISPs) and social network sites and by providing support 
and advice to the political, legal and educational communities 

- establishing a central contact point will help to develop a sustainable and effective cross-border online 
complaint mechanism available worldwide to all users from their home or mobile device 

- monitoring activities that shall help developing an early warning system by continuously observing and 
analysing hateful content on the internet. 

The project partners will particularly focus on the monitoring of antisemitism, hate against Roma and Sinti, hate against 
Muslims and homophobia. 

2. As regards the education sector, freedom of expression is taken into account in human rights education, which is a 
key aspect of political education in the Austrian education system. In that context, aspects such as the justification and 
necessity of restrictions of freedom of expression for the purpose of protecting the fundamental rights of others, as well as 
issues of radicalisation, stigmatisation and discrimination are addressed. 

Measures aim at strengthening the power of judgement and reflection.  

Human rights education forms an integral part of citizenship education, which is an educational principle that has been in 
force since 1978 and provides for civic and human rights education at all school levels and in all school types. Human rights 
are dealt with in numerous ways, ranging from education in history and political science to children’s rights. The Austrian 
Centre for Citizenship Education in Schools (polis) is an educational service institution operating under the Ministry of 
Education, which offers training courses for teachers, teaching material and textbooks developed in close cooperation with 
national and international organisations (e.g. ETC Graz, AMNESTY ACADEMY, Council of Europe, Anti-Defamation 
League etc.). The programmes primarily aim at linking universal human rights with everyday experience, focusing on the 
importance of these rights in practice. The Austrian Centrefor Citizenship Education in Schools (polis) provides inter alia 
several educational materials relating to freedom of expression, its limitations and political participation and democracy (all 
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available online at http://politik-lernen.at, some also in print version). 

The “Political Education Action Days” (Aktionstage Politische Bildung) by the Federal Ministry of Education and the Austrian 
Centrefor Citizenship Education in Schools (polis) are an annual series of events throughout Austria, including workshops, 
exhibitions, lectures, movies, projects, radio programmes, online-articles et cetera debating issues of political education. In 
the course of the Political Education Action Days 2017 (23 April to 9 May), the aspect of freedom of expression was 
reflected under the head of the World Press Freedom Day (3 May;   
http://www.politik-lernen.at/dl/lkNmJMJKomlKMJqx4KJK/pa_2_17_Methoden.pdf).  

The Political Education Action Days 2018 will focus on human rights education. 

Several projects for the prevention of radicalisation, racism, migration, violence and marginalisation are mentioned in the 
ECRI – Report Austria, October 2015 (Appendix Government´s viewpoint, 59-60). Moreover, the following projects are 
worth mentioning: 

- In 2015/16, about 500 workshops on democracy, de-radicalisation, antidiscrimination and racism were offered 
to all types of schools and grades. In 2017/18, under the heading “Against radicalisation and marginalisation: 
strengthening democratic culture and digital courage”, phenomenons such as online hate speech shall be 
addressed and counter-strategies shall be developed. Civil courage and solidary actions as well as political 
and social participation shall be covered. The workshops will be run by experts and associations from different 
fields (e.g. Demokratiezentrum Wien, Friedensbüro Salzburg, Caritas Vorarlberg, österr. Liga für 
Menschenrechte, erinnern.at) and organised by the Austrian Centrefor Citizenship Education in Schools 
(polis) (http://www.politik-lernen.at/site/praxis/workshopreihe2017). 

- In 2016, several materials on human rights concerning prevention of violence and digital competence, 
addressing hate speech, were prepared (for use in school and extracurricular). Moreover, a handbook on work 
in schools from 2014, elaborated in the course of the Council of Europe‘s initiative “Movement against Hate 
speech”, was translated into German. 

- The guideline “Aktiv gegen Hasspostings” by the “Safer Internet” initiative was supported by the Federal 
Ministry of Education and actively communicated to schools  
(https://www.saferinternet.at/uploads/tx_simaterials/Aktiv_gegen_Hasspostings_Leitfaden_01.pd) 

- Since 2008, the Federal Ministry of Education has, in the framework of the national strategy on prevention of 
violence at Austrian schools, continuously worked on providing specific and effective assistance for the 
prevention of and intervention in cases of violence. The message is “zero tolerance for violence” in every 
respect, be it physical, verbal or psychosocial violence in school and in society 
(http://www.schulpsychologie.at/gewaltpraevention).  

Milestone 2017 was the network meeting “Prevention and Intervention in cases of (cyber)mobbing” on 20 and 21 November 
2017. The importance of a comprehensive school strategy for the physical and psychological well-being and approval of the 
“CHARTA – establishing a violence-free school culture”. The following principles were be focused on: 

- Implementation of zero tolerance for violence! 

- Appreciation of diversity! 

- Designation and rejection of discrimination! 

- Strengthening self-, social and systemic competence of teachers! 

- Living participation! 

The results of the network meeting will be published on the website of school psychology and forwarded to the schools. 

 Belgium / Belgique: 

Bonne pratique : La circulaire COL 13/2013 commune au Ministre de la Justice, Ministre de l’intérieur et Collège des 
procureurs généraux vise à l’uniformisation des politiques en matière de recherches et de poursuites relatives aux 
discriminations et délits de haine (en ce compris les discriminations fondées sur le sexe) et accorde une attention 
particulière à la cyberhate. 
 

En Belgique, une circulaire a pour objectif d’uniformiser les politiques de recherche et de poursuite du chef des infractions 
aux lois et décrets « anti-discrimination », « genre » et « antiracisme », en ce compris le phénomène de négationnisme qui 
traitent notamment du discours de haine. A cette fin, elle prévoit un cadre et des critères uniformes permettant un 
développement homogène de cette politique sur le terrain. Dans ce cadre, une attention particulière est portée à la 
recherche des infractions commises par le biais d’internet (cyberhate) et des collaborations spécifiques sont prévues à 

cet effet. L’approche se veut intégrale : en pratique, le magistrat coordinateur réunit chaque année les magistrats de 
référence en vue d’évaluer l’application de la circulaire et de procéder à des ajustements ou au développement 
d’instruments en vue de sa mise en œuvre. En parallèle, des formations sont proposées aux magistrats. Un intérêt 
particulier a été porté à la formation et la mise à jour des connaissances des magistrats en matière de cyberhate ces 
dernières années : ainsi, depuis 2016, la formation des stagiaires judiciaires intègre cette matière. Par ailleurs, une 
formation approfondie a été proposée aux magistrats sur cette matière en 2015 et 2017. En février 2017, les magistrats de 
référence « discriminations » se sont vu également proposer une après-midi de réflexion sur cette thématique. Une 
formation spécifique à la COL 13/2013 est également organisée à destination des policiers. La question des discours de 
haine y est abordée ainsi que l’équilibre à trouver entre humour sur le lieu de travail – comportement harcelant et liberté 
d’expression. 

http://politik-lernen.at/
http://www.politik-lernen.at/dl/lkNmJMJKomlKMJqx4KJK/pa_2_17_Methoden.pdf
http://www.politik-lernen.at/site/praxis/workshopreihe2017
https://www.saferinternet.at/uploads/tx_simaterials/Aktiv_gegen_Hasspostings_Leitfaden_01.pd
http://www.schulpsychologie.at/gewaltpraevention
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_jN7EgARuQQf3
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 Estonia / Estonie: 
 

Please see information under par. 17 above concerning the project "Safer Internet Centre". 
 

 France: 
 

Dans un souci de lutter contre les discours de haine, qui viennent troubler l’ordre public, le vivre-ensemble et les droits 
d’autrui, la France s’est dotée d’un système complet d’infractions pénales venant réprimer les discours de haine, dont elle a  
amélioré l’efficacité par la loi du 27 janvier 2017. 
 
Par ailleurs, elle a mis en place un système permettant une application efficace de ces règles aux infractions commises sur 
internet. 
 
Bonne pratique relative à la législation française venant réprimer les discours de haine 
 
I - Panorama de la législation relative au discours de haine 

Ainsi qu’il a été rappelé au §29 ci-dessus, la loi française réprime le discours de haine dans chacune des formes qu’il peut 
prendre. 
 
A la suite de la loi du 27 janvier 2017 sur l’égalité et la citoyenneté, qui a renforcé les peines prévues pour certaines 

infractions (voir ci-dessus), sont ainsi réprimés :  
 
- la provocation publique à un crime ou à un délit suivie de la commission de l’infraction provoquée et la provocation 
publique à un crime suivie d’une tentative (article 23 de la loi du 29 juillet 1881). Considéré comme complice de l’infraction 
principale réalisée, l’auteur de la provocation encourt les mêmes peines que ce dernier.  
 
- la provocation publique, non suivie d’effet, à commettre les infractions de atteintes volontaires à la vie, d’atteintes 
volontaires à l’intégrité de la personne, d’agressions sexuelles, de vols, d’extorsions, de destructions, dégradations 
volontaires dangereuses pour les personnes, et de crimes ou délits portant atteinte aux intérêts fondamentaux de la nation, 
infraction punie d’une peine de 5 ans d’emprisonnement et 45.000 euros d’amende (article 24 alinéas 1 à 3 de la loi du 29 
juillet 1881) 
 
- l’apologie publique des crimes d’atteintes volontaires à la vie, d’atteintes volontaires à l’intégrité de la personne, 
d’agressions sexuelles, des crimes de guerre, des crimes contre l’humanité et des crimes de collaboration avec l’ennemi, 
infraction punie d’une peine de 5 ans d’emprisonnement et 45.000 euros d’amende (article 24 alinéa 5 de la loi du 29 juillet 
1881) 
 
- la provocation publique à la discrimination, à la haine ou à la violence à l'égard d'une personne ou d'un groupe de 
personnes à raison de leur origine ou de leur appartenance ou de leur non-appartenance à une ethnie, une nation, une 
race ou une religion déterminée, punie d’une peine de an d’emprisonnement et 45.000 euros d’amende (article 24 alinéa 7 
de la loi du 29 juillet 1881) 
 
- la provocation publique à la haine ou à la violence ou aux discriminations prévues aux articles 225-2 et 432-7 du Code 
pénal, à l'égard d'une personne ou d'un groupe de personnes à raison de leur sexe, de leur orientation sexuelle, de leur 
identité de genre ou de leur handicap, punie d’une peine de an d’emprisonnement et 45.000 euros d’amende (article 24 
alinéa 8 de la loi du 29 juillet 1881) 
 
- la diffamation publique à raison de leur appartenance ou de leur non-appartenance, réelle ou supposée, à une ethnie, une 
nation, une race ou une religion déterminée, de leur sexe, de leur orientation sexuelle, de leur identité de genre ou de leur 
handicap, infraction punie d’une peine de un an d’emprisonnement et 45.000 euros d’amende (article 32 de la loi du 29 
juillet 1881) 
 
- l’injure publique à raison de leur appartenance ou de leur non-appartenance, réelle ou supposée, à une ethnie, une 
nation, une race ou une religion déterminée, de leur sexe, de leur orientation sexuelle ou identité de genre ou de leur 
handicap, infraction punie d’une peine de un an d’emprisonnement et 45.000 euros d’amende (article 33 sa rédaction issue 
de la loi du 27 janvier 2017 relative à l’égalité et à la citoyenneté de la loi du 29 juillet 1881) 
 
- L’injure et la diffamation non publique commises envers une personne ou un groupe de personne à raison de leur origine 
ou de leur appartenance ou de leur non appartenance, vraie ou supposée, à une ethnie, une nation, une prétendue race ou 
une religion déterminée, de leur sexe, de leur orientation sexuelle ou identité de genre, de leur handicap, , prévus par les 
articles R625-8 et R625-8-1 du Code pénal, qui sont depuis la loi du 27 janvier 2017 et le décret du 3 août 2017 des 
contraventions de 5

e
 classe punies d’une peine de 1500 euros d’amende. 

 
-La provocation non publique à la discrimination, à la haine ou à la violence à l’égard d’une personne ou d’un groupe de 
personnes à raison de leur origine ou de leur appartenance ou de leur non-appartenance, vraie ou supposée à une ethnie, 
une nation, une prétendue race, une religion, ou en raison de leur sexe, de leur orientation sexuelle ou identité de genre, ou 
de leur handicap, contravention de 5

e
 classe prévue par l’article R625-7 du Code pénal. 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_qf5I4yfa4wTD
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II -  Amélioration récente de la répression du discours de haine 

Pour améliorer la lutte contre le discours de haine, les pouvoirs publics ont mis en place une série de mesures de 
nature à favoriser la répression des infractions mentionnées au I°. 

 
En effet, ainsi qu’il a été rappelé ci-dessus, la majorité des infractions venant sanctionner le discours de haine sont des 
infractions de presse, qui répondaient donc au régime particulier qui leur est attaché : une prescription courte de 3 mois, 
une limitation des actes permettant d’interrompre la prescription, une limitation de la possibilité de requalification par le 
juge, dans un souci de protection de la liberté d’expression. 
 
Cependant, la nécessité de traiter différemment les infractions portant sur les discours de haine a fait jour, et la loi du 9 
mars 2004 avait déjà introduit une prescription d’un an s’agissant des faits de diffamation publique et d’injure publique 
raciales ou discriminatoires.   
 
Récemment, la loi du 27 janvier 2017 relative à l’égalité et à la citoyenneté, ainsi que le décret du 3 août 2017, ont 
considérablement renforcé le régime juridique des infractions relatives au discours de haine. 

 
1. Modifications du régime juridique des infractions relatives au discours de haine 

 
La loi du 27 janvier 2017 relative à l’égalité et la citoyenneté, ainsi que le décret du 3 août 2017, ont modifié le régime 
juridique des infractions relatives au discours de haine :  
 

- Ils ont renforcé les peines encourues pour les infractions de diffamation et injure non publiques racistes ou 
discriminatoires, qui constituent maintenant, comme la provocation non publique à la haine, à la violence ou à 
la discrimination, des contraventions de 5

e
 classe. 

 
- Ils ont élargi le délai de prescription de ces infractions, qui passe de 3 mois à 1 an, afin de les aligner sur celui 

de la diffamation ou de l’injure publiques à caractère racial ou discriminatoire (articles 65-3 et 65-4 de la loi du 
29 juillet 1881). Elle lève également les limitations qui existaient sur les actes interruptifs de prescription. 
 

- Ils ont créé un cas de discrimination, portant cette fois-ci sur l’identité de genre de la victime, afin de lutter 
contre la transphobie 
 

- Ils ont permis, enfin, au juge de procéder à des requalifications entre les infractions de diffamation à caractère 
raciste, d’injure à caractère raciste et de provocation à la haine raciale, et instaure le même dispositif en 
matière d’homophobie et de sexisme 

2. Création d’une sanction adaptée afin de prévenir la récidive 
 
Afin de permettre une plus grande prise de conscience par les auteurs des discours de haine, les pouvoirs publics 
ont également favorisé la diversification des réponses judiciaires, le renforcement de la pédagogie de la sanction, 
ainsi que la publicité donnée aux réponses judiciaires. 

 
La loi du 27 janvier 2017 et le décret du 3 août 2017 ont également permis de prononcer ce stage de citoyenneté  

- comme peine alternative à l’emprisonnement, s’agissant des délits de provocation publique à la 

discrimination et à la haine, de diffamation et d’injure publics en raison de la religion, de l’appartenance à une 
prétendue race ou nation, du sexe, de l’identité de genre ou du handicap 

-  comme peine complémentaire s’agissant des contraventions de provocation non publique à la haine, la 

violence et la discrimination, et de diffamation et d’injure non publics à raison de la religion, de l’appartenance 
à une prétendue race ou nation, du sexe, de l’identité de genre ou du handicap. 

 
Dans ce cadre, les institutions mémorielles telles que le Mémorial de la Shoah ou le Camp des Milles ont développé 
des programmes de sensibilisation et de déconstruction des discours de haine s’adressant aux personnes 
condamnés ou faisant l’objet d’une alternative aux poursuites pour des infractions en relation avec le discours de 
haine. 

 
III. Signalement des infractions au parquet : rôle de la DILCRAH. 
 

Il convient de souligner le rôle particulier joué en la matière par la DILCRAH. Celle-ci a en effet dénoncé à de nombreuses 
reprises les dévoiements de certaines paroles publiques, émanant notamment d'un parlementaire de la Vendée, en mai 
2015, à propos de l’inhumation de Jean Zay au Panthéon, d'un élu de l’Oise, à propos des gens du voyage, en juillet 2015, 
ou encore d'un maire de la Loire, en juin 2016, à propos d'un affichage public stigmatisant les personnes effectuant le 
ramadan.  
 
La DILCRAH a par ailleurs signalé systématiquement aux parquets les propos tenus par des élus qui lui paraissaient 
pouvoir faire l’objet de poursuites, ainsi au parquet de Béziers au mois d'octobre 2016 au sujet de la campagne d'affichage 
à l'encontre des migrants décidé par le maire de la commune, au parquet de Saint-Etienne au mois de juin 2017 au sujet 
de l’interdiction édictée par le maire de Lorette du port du voile dans des  lieux publics, ou encore au parquet de Grenoble 
au mois de mars 2017 concernant un conseiller municipal de la commune de Fontaine pour ses propos dégradants à 
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l’encontre des Roms. 
 
Bonnes pratiques françaises en matière de répression du discours de haine et de mécanismes de responsabilité des 
intermédiaires de l’internet 

 
Les réseaux sociaux, et plus largement les médias de l’internet ont connu depuis plusieurs années une recrudescence 
importante des contenus de haine, de nature notamment raciste, antisémite, et anti-Lgbt. Pouvoir apporter une réponse 
rapide et efficace à des publications incitant à la haine ou à la discrimination est donc un enjeu particulièrement actuel. 
Pour cette raison, la France s’est dotée d’un certain nombre d’outils. 
 
I - La responsabilité des éditeurs et prestataires techniques, issue de la loi du 21 juin 2004 et de ses modifications 
ultérieures. 

 
Les mécanismes de responsabilité pénale et civile des éditeurs de contenu, des hébergeurs et fournisseurs d’accès a fait 
l’objet d’une analyse particulière sous le §17 : la responsabilité de l’hébergeur (par exemple Youtube) peut être engagée 
pour ne pas avoir retiré un contenu illicite qui lui a préalablement été signalé. 
 
Or, de par leur nature, les discours de haine entrent automatiquement dans la catégorie des « contenus illicites » définis 
par l’article 6 de la loi sur la confiance dans l’économie numérique du 21 juin 2004 qui cite spécifiquement : « l'apologie des 
crimes contre l'humanité, de la provocation à la commission d'actes de terrorisme et de leur apologie, de l'incitation à la 
haine raciale, à la haine à l'égard de personnes à raison de leur sexe, de leur orientation ou identité sexuelle ou de leur 
handicap ainsi que de la pornographie enfantine, de l'incitation à la violence, notamment l'incitation aux violences faites aux 
femmes, ainsi que des atteintes à la dignité humaine ». (article 6, I, 7° de la loi du 21 juin 2004 pour la confiance dans 
l’économie numérique). 
 
II- La création d’une plateforme PHAROS  

 
Au-delà de l’aspect purement législatif, la France s’est dotée de moyens opérationnels afin de lutter efficacement contre la 
diffusion des discours de haine notamment sur les réseaux sociaux. 
 
Ainsi, la France a créé un mécanisme rapide et efficace de signalement des contenus illicite sur internet par un arrêté du 16 
juin 2009. En effet, la plateforme Pharos « (plate-forme d'harmonisation, d'analyse, de recoupement et d'orientation des 
signalements »), qui dépend de l’Office central de lutte contre la criminalité liée aux technologies de l’information (OCLCTIC), 
constitue une institution innovante et originale en Europe, qui permet de lutter plus efficacement contre les 
infractions commises en ligne : terrorisme, pédopornographie, discriminations, incitation à la haine, escroqueries. 
Opérationnelle depuis 2009, elle centralise via le site www.internet-signalement.gouv.fr  les signalements par les 
internautes des contenus et comportements racistes ou négationnistes ou d’appel à la haine diffusés sur internet. 

 
Elle a ainsi reçu plus de 17 000 signalements de messages de haine et de discrimination en 2016. 
 
De plus, dans le domaine des discriminations, des conventions de signalement professionnel ont été signées avec des 
partenaires pour leur permettre de bénéficier d’outils de signalement privilégiés, via Pharos : 

- le CRIF (Conseil Représentatif des Institutions Juives de France) en 2009 ; 

- la LICRA (Ligue internationale contre le racisme et l’antisémitisme) en 2009 ; 

- SOS RACISME en 2012 ; 

- SOS HOMOPHOBIE en 2013 ; 

- le Service de Protection de la Communauté Juive (SPCJ) en 2014 ; 

- le Défenseur des droits en 2015 ; 

- l'association « Le Refuge » en mai 2016 (lutte contre l'homophobie). 
 
Ainsi, les signalements effectués par les internautes, les services d’enquête ou les ONG permettent de recueillir une grande 
masse de données, qui sont ensuite exploitées, aux fins d’enquête. La plateforme PHAROS facilite donc le signalement des 
discours de haine sur internet, et par son implantation au sein de l’OCLCTIC, une réactivité importante des enquêteurs. 
 
III. Obtention et conservation des données afin de permettre une réponse pénale efficace. 

 
La plateforme Pharos présente l’originalité de permettre l’enregistrement des contenus de haine en cas de signalement aux 
fins d’enquête judiciaire.  
 
Ainsi, afin de pallier l’absence de conservation par les plateformes internet des contenus de haine qui ont été retirés de la 
vue du public, la DILCRAH signale ainsi systématiquement à la plateforme Pharos les contenus de haine diffusés sur 
internet qu’elle communique aux parquets, afin que qu’ils y soient enregistrés et qu’une enquête soit diligentée. Par 
conséquent, même en cas d’effacement des contenus, une enquête judiciaire peut avoir lieu, sans nécessiter une demande 
d’entraide internationale aux Etats-Unis, dans la mesure où la plateforme Pharos conserve ainsi la preuve de la diffusion 
des URL qui renvoyaient vers des contenus illicites.  
 
De plus, la jurisprudence de la Cour de cassation a récemment validé la possibilité, pour les enquêteurs, d’adresser 
directement des réquisitions aux sociétés établies à l’étranger afin d’obtenir des informations sur les contenus ou l’identité 
des personnes ayant procédé aux publications litigieuses, sans avoir à recourir à la procédure lourde d’entraide pénale 
internationale. Néanmoins, les destinataires de la réquisition sont libres de ne pas y répondre. (Cour de cassation, 6 

http://www.internet-signalement.gouv.fr/
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novembre 2013, n°12-87.130).  
 
IV. Rôle particulier de la DILCRAH en matière de signalement aux parquets des infractions relatives au discours de 
haine. 
 

La DILCRAH a adressé depuis 2015 aux parquets plus de 140 signalements d’infractions à caractère raciste ou antisémite, 
ou à caractère anti-Lgbt, en majorité pour des discours de haine tenus en particulier sur internet.  
 
Les signalements de la DILCRAH ont ainsi donné lieu à la condamnation de particuliers, d’auteurs de blogs,  parfois 
massivement consultés, à des peines d’emprisonnement ferme, mais également à des peines d'emprisonnement avec 
sursis, à des peines d'amende, ou dans le cadre d'alternatives à l’emprisonnement pour des faits notamment de 
provocation à la haine raciale, ou d'apologie ou contestation de crimes contre l’humanité.  
 
Ainsi, après signalement de la DILCRAH, Alain Bonnet, dit Soral, a été condamné en première instance pour apologie de 
crimes de guerre et de crimes contre l’humanité par moyen de communication au public par voie de télécommunication, à 6 
mois d’emprisonnement par jugement du tribunal correctionnel de Paris en date du 24 juin 2016 (site Egalité et 
réconciliation)  ; encore récemment signalements effectués au parquet de Paris et suspension des comptes Twitter de la 
chaîne Youtube  de Renaud Camus, et d’Hervé Lallin dit Ryssen, condamné à plusieurs peines d’emprisonnement ferme 
pour des faits de  provocation à la haine et injure raciale. 
Des signalements ont été également adressés à des instances de régulation nationales, comme le CSA, la Ligue de 
Football professionnel, ou des instances ordinales comme le Conseil national de l'ordre des médecins, pour faire 
sanctionner des discours de haine. 
 
V. Instauration d’un dialogue avec les intermédiaires de l’internet. 
 

Par ailleurs, sur le plan pratique également, la DILCRAH et la Délégation aux industries de sécurité et aux cybermenaces du 
Ministère de l’Intérieur ont réuni au mois de mars 2017 les services de l’Etat (DGPN, DGGN, Préfecture de police, plateforme 
Pharos du Ministère de l’Intérieur, DACG, Parquet de Paris), et les opérateurs d’internet (Google, Facebook, Twitter, 
Dailymotion, Jeuxvideo.com, Gandi, OVH), afin d’une part de s’assurer d’une meilleure exécution des réquisitions judiciaires, 
et de la conservation à la disposition de la justice des contenus de haine effacés par les plateformes, et d’autre part de 
favoriser l’émergence d’une régulation de la haine sur Internet par un traitement efficace des signalements.  
 
Lors de cette réunion, il a été demandé en outre aux plateformes d’internet d’informer systématiquement les utilisateurs et le 
public de la suppression des messages qu’elles effectuent, en application de leurs conditions générales d’utilisation, ou de la 
loi française, ce qui n’est pas le cas aujourd’hui, car les plateformes ne souhaitent pas susciter des contestations de la part 
des internautes, ou apparaître comme des « censeurs ».  
 
Ainsi, la plateforme Pharos du Ministère de l’Intérieur a conclu un accord avec le réseau social Jeuxvideo.com permettant 
de conserver à la disposition de la justice les contenus retirés de la vue du public, afin de faciliter l’exécution des enquêtes 
judiciaires.  
La DILCRAH a proposé par ailleurs lors de la dernière réunion du 25 octobre 2017 du groupe des experts de haut niveau 
pour la lutte contre le racisme, la xénophobie, et les autres formes d’intolérance sur le thème de lutte contre le discours de 
haine qu’un recensement systématique des difficultés rencontrées dans l’exécution des réquisitions judiciaires auprès des 
plateformes d’internet soit effectué à l’échelle européenne. 
 

 Georgia / Géorgie:  

Hate Speech 
 

Regulation of hate speech in Georgia is carried out by several legislative norms. To start with, Article 56 of the Law of 
Georgia on Broadcasting,

77
 it provides programme restrictions, in particular, according to its paragraph 2 “broadcasting of 

programmes containing the apparent and direct threat of inciting racial, ethnic, religious or other hatred in any 
form and the threat of encouraging discrimination or violence toward any group, is prohibited.” Moreover, 

broadcasting of programmes, which intend to abuse or discriminate any person or group on the basis of disability, ethnic 
origin, religion, opinion, gender, sexual orientation or on the basis of any other feature or status, or which intend to highlight 
this feature or status, are prohibited, except when this is necessary due to the content of a programme and when it is 
targeted to illustrate existing hatred (paragraph 3).  

The abovementioned principle is even further expanded by the Code of Conduct for Broadcasters,
78

 as its Articles 31, 32 

and 33 refer to the principles of diversity, equality and tolerance and their protection. Specifically, paragraph 3 of Article 33 
follows that broadcasters should avoid to offend any group on religious, ethnic or other ground, as well as should 
avoid to use such vocabulary or image. The latter does not prohibit a broadcaster to promote an informed and balanced 

discussion on the issues of intolerance or discrimination or to transmit factual materials or the opinion which really exists in 
the society. Herewith, paragraph 4 of this Article reads out that if the source unjustified refers to ethnic origin, religious 

                                                           
77

 Law of Georgia on Broadcasting, Article 56, English version (01/06/2017 - 26/07/2017) available at: 
https://matsne.gov.ge/ka/document/view/32866?impose=translateEn&publication=44; Georgian consolidated version (final) available at: 
https://matsne.gov.ge/ka/document/view/32866 
78

 Code of Conduct for Broadcasters, English version available at: https://www.gncc.ge/uploads/other/1/1034.pdf, Georgian version 
available at: https://www.gncc.ge/uploads/other/0/264.pdf  

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_uwNvpoQ9XPdF
https://matsne.gov.ge/ka/document/view/32866?impose=translateEn&publication=44
https://matsne.gov.ge/ka/document/view/32866
https://www.gncc.ge/uploads/other/1/1034.pdf
https://www.gncc.ge/uploads/other/0/264.pdf
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faith, sexual orientation, family or property status, social standing, or any other factor as a cause for the problem in live 
broadcast or in the news programme, or uses offensive terminology towards any group, this should not go 
unchallenged and presenters should ask authors of offensive statements to substantiate their views. These obligations 
are mandatory for all broadcasters operating in Georgia. 

It should be mentioned anew that establishment of ethical standards in the media, protection of these standards and 
increasing the professionalism of journalists are the main purposes and priorities of the Georgian Charter of Journalistic 
Ethics mentioned above. In order to accomplish this goal, the Charter addresses different mechanisms, such as operational 
responses to ethical misconduct in the media, to the public statements, as well as direct media outlets; publishing and 
reviewing the results of various thematic media monitoring; public hearing of applications brought before the council of the 
Charter and publication of decisions, etc. All the aforementioned mechanisms aim to support prevention of hate 
speech.  

It should be mentioned, that the Resolution No. 3 of Georgian National Communications Commission concerning the 
approval of the regulation in respect to the provisions of services and protection of consumer rights in the sphere of 
electronic communications

79
 envisages obligations of internet providers to create mechanisms to disconnect a user who 

disseminates hatred or incites particularly grave forms of violence (i.e. “inadmissible production”). According to this 

regulation, Internet providers and website administrators shall regularly check the content of registered websites and, if 
necessary, delete or block content. Moreover, the owner of the website shall examine any link allocated on an Internet site 
in order to ascertain that the internet site/page does not contain any offensive or inadmissible production. In case of finding 
such production, the owner shall take appropriate measures to eliminate them.   

It is noteworthy, that last two years, the Internet Freedom Status of Georgia is defined as Free according to the survey by 

Freedom House.
80

 

 

 Germany / Allemagne: 
 

1) Federal Government Strategy to Prevent Extremism and Promote Democracy 
 
In 2016, the German Federal Government, for the first time, has adopted a harmonised strategy for the national 
optimisation of the prevention of extremism and promotion of democracy. The Federal Government’s strategy consists of 
going nationwide to the locations that are crucial for the prevention of extremism and the promotion of democracy – into the 
social sectors, local authorities and administrative districts, into the institutions, federations and associations, into the 
schools, into the prisons and also many other places where people are committed to strengthening democracy and 
defending human rights and freedom. The Federal Government’s strategy is based on a systematic, strong networking of 
the various players at federal, regional and local authority level and in civil society and their coordinated cooperation across 
the board and also plans to support them more strongly than before. Approaches that have proved successful are to be 
expanded across Germany. Efforts will also be made to intensify cooperation with the business world.  
 
The Federal Government’s strategy also tackles the phenomenon of hate speech on the internet. While at the moment, 
various government departments are looking within their various areas of competence at this increasing phenomenon, the 
Federal Government Strategy states that in the future in this respect, an interdepartmental concept will be required to 
systematically support those who join the “No Hate Speech” movement online and consistently bring those who 
disseminate hate speech to justice. 
 
An English version of The Federal Government Strategy can be found at: 
https://www.bmfsfj.de/blob/115448/cc142d640b37b7dd76e48b8fd9178cc5/strategie-der-bundesregierung-zur-
extremismuspraevention-und-demokratiefoerderung-englisch-data.pdf.  
 
2) National Action Plan on Combating Racism 
 
On 14 June 2017 the German Federal Government adopted a new National Action Plan on Combating Racism. The main 
elements of the Action Plan are positions and measures in the following fields of action: human rights policies; protection 
against discrimination and the prosecution of respective criminal offences; social and political education; civic and political 
commitment for democracy and equality; diversity in the working life; education and training as well as the strengthening of 
intercultural and social competence on the job; racism and hatred on the internet and research.  
 
The Chapter on racism and hate on the internet (page 35 et seq.) gives an overview on several initiatives in this field which 
have been launched or are being supported by the German Federal Government or the Federal States (Länder). 
 
The National Action Plan on Combating Racism can be found at: 
https://www.bmi.bund.de/SharedDocs/downloads/DE/publikationen/2017/nap.pdf. 
An English translation is estimated to be available by the end of 2017. 
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 Resolution No. 3 of Georgian National Communications Commission, 17 March, 2006, Concerning the Approval of the Regulation in 
respect to the Provisions of Services and Protection of Consumer Rights in the Sphere of Electronic Communications, Articles 3, 10

1
, 

10
2
, 10

3
,  English version available at: https://www.gncc.ge/uploads/other/1/1033.pdf; Georgian consolidated version (final) available at: 

https://matsne.gov.ge/ka/document/view/63556  
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 Available at: https://freedomhouse.org/report/freedom-net/2017/georgia  

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_99pIyEN3TcsT
https://www.bmfsfj.de/blob/115448/cc142d640b37b7dd76e48b8fd9178cc5/strategie-der-bundesregierung-zur-extremismuspraevention-und-demokratiefoerderung-englisch-data.pdf
https://www.bmfsfj.de/blob/115448/cc142d640b37b7dd76e48b8fd9178cc5/strategie-der-bundesregierung-zur-extremismuspraevention-und-demokratiefoerderung-englisch-data.pdf
https://www.bmi.bund.de/SharedDocs/downloads/DE/publikationen/2017/nap.pdf
https://www.gncc.ge/uploads/other/1/1033.pdf
https://matsne.gov.ge/ka/document/view/63556
https://freedomhouse.org/report/freedom-net/2017/georgia
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3) Federal Programme “Live Democracy!” 
 
The federal programme “Live Democracy!” has been launched by the German Ministry for Family Affairs, Senior Citizens, 
Women and Youth. The programme financially supports projects to prevent radicalisation and to promote democracy. This 
includes projects for strengthening democracy and civic engagement on the web. Innovative educational formats are to be 
used to teach skills to children, young people, parents, multipliers and educators to deal appropriately with hate speech on 
the internet. People and groups who are affected by racism and discrimination are to be empowered through the 
development of new formats. Projects for working with young people who are prone to radicalisation, or are already 
radicalised, are also supported in this programme area.  
(More information on the federal programme can be found at: 
https://www.demokratie-leben.de/en/federal-programme/about-live-democracy.html) 
 

4) Task Force against illegal online hate speech 
 
In order to tackle the increasing spread of hate speech on the internet, the German Federal Government has entered into a 
dialogue with relevant stakeholders.  
 
In 2015 the Federal Ministry of Justice and Consumer Protection established the Task Force against illegal online hate 
speech which brings together internet providers and organisations of civil society (http://www.fair-im-netz.de).  
 
The invitation to join the task force was accepted by Facebook, Google (for its video platform YouTube) and Twitter and by 
several civil organisations like the Association of the German Internet Industry (eco), the Voluntary Self-Regulation of 
Multimedia providers (FSM), as well as organisations committed to the fight against racism and right-wing-violence.  
 
The participants of the task forces agreed on implementing a series of best practices and objectives in order to ensure that 
all hate speech prohibited under German law shall be reviewed and removed from the social media platforms without delay. 
At the same time the participants agreed on considering all measures to address hate speech in the light of freedom of 
expression being of vital importance to the democratic process.  
 
This self-regulatory approach did lead to some initial improvements. Still, a monitoring of content moderation system later 
revealed that the large social media platforms did not sufficiently succeed in establishing effective user complaints 
mechanisms and to delete illegal content on a voluntary basis. For that reason the German legislator in 2017 decided to 
establish the new Act to Improve Enforcement of the law in Social Network referred to above in Box No. 17. 
 
Nevertheless the task force played an important role in bringing together the internet companies with relevant civil society 
organisations in order to intensify their collaboration, to raise awareness of the problem of hate speech on the internet and 
the need to strengthen counter speech and to foster a culture of communication. 
 

 Greece / Grèce: 
 

The Program “Building a Comprehensive Criminal Justice Response to Hate Crime” by OSCE/ODIHR and the Hellenic 
Ministry of Justice, Transparency and Human Rights as a partner, is being currently implemented. The program started in 
February 2017, for a duration of two years. The project is being funded by the European Commission and provides for the 
improvement of the common database on hate crimes maintained by the Ministry of Justice and the Hellenic Police, the 
identification of the main elements of a national policy against hate crimes and the drafting of a cross-government protocol 
for preventing and combatting hate crimes as well as of a supplementary protocol on criminal justice system response to 
hate crimes. 
 
Concerning support to victims, the recent Law 4478/2017 incorporated Directive 2012/29/EU, establishing minimum 
standards on the rights, support and protection of victims of crime (among which, hate crimes). 
 
The recording of racist crimes is carried out through the joint update (by the Greek Police and the Ministry of Justice) of a 
centralized annual scoreboard illustrating the criminal course of cases with a suspected racist motive, which are recorded 
as such by the Police. 
 
Furthermore, non-EU nationals who are victims or material witnesses of racist acts may be granted a residence permit on 
humanitarian grounds until a judgment has been delivered or the case has been closed (article 19 A, law 4251/2014 as 
amended by law 4332/2015). Moreover, with the amendment (by Law 4332/2015) of article 41 of Law 3907/2011, the return 
and consequently the detention, of a foreign national, if he or she is a victim or a substantial witness of racist criminal acts 
(articles 81A of the Criminal Code and 1 and 2 of Law 927/1979) and submits a complaint or report of the incident tot the 
competent police authorities, is prohibited, until the competent prosecutor has issued an act (designating the foreigner as a 
victim).  
 
As far as the victims’ right to claim compensation for their personal loss or moral harm is concerned, according to Article 3 
of Law 3811/2009 (as applicable), victims of crimes of violence with intent, may claim compensation by the Greek 
Compensation Authority under certain circumstances. 
 
In the context of the fight against racism, two (2) Divisions and sixty eight (68) Offices against Racist Violence have been 
established within the Hellenic Police and are currently operating throughout the country. Their basic responsibility is to 

https://www.demokratie-leben.de/en/federal-programme/about-live-democracy.html
http://www.fair-im-netz.de/
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investigate crimes that may cause discrimination, hatred or violence against persons or groups of persons defined by 
reference to race, colour, religion, descent, national or ethnic origin, sexual orientation, gender identity, or disability. In 
addition, they notify without delay the competent Prosecutor, whenever they conduct a preliminary investigation in cases of 
racist violence.  
 
In order that victims of racist crimes are protected, a special hotline (“11414”, with normal calling rate for mobile phones and 
for all parts of Greece) is operating and a special form for complaints is available on the Hellenic Police website 
(www.astynomia.gr), so that those concerned may anonymously and with full respect for the privacy of their communication, 
complain or notify the Hellenic Police, 24h/day, about any unlawful act committed with racist characteristics or motives. On 
the same webpage, information has been posted on Police Services against Racist Violence in the Greek and English 
languages.  
 

 Republic of Moldova / République de Moldova: 
 

The Law on ensuring equality adopted in 2012 aims to strengthen the existing legal framework and to adjust it to 
international standards to promote opportunity and equal treatment of all people in the political, economic, social, and 
cultural life, regardless of race, nationality, ethnicity, language, religion, gender, sexual orientation, age, health, political 
affiliation or any other similar criterion. The practice of the European Court of Human Rights and international regulations 
were taken into account when including these criteria in the law. The law contains a number of regulations aimed at 
preventing and combating discrimination in various sectors: labour, education, and access to goods and services. The law 
also defines the concepts of direct and indirect discrimination, harassment, victimization, and affirmative action. 
 

The Action Plan to support Roma population was implemented in 2011-2015. The institution of community mediator has 
been created; the selection of mediators (representatives of local Roma civil society or appointed by the general assembly 
of the local community) was vested with local authorities. A community mediator covers at least 150 beneficiaries.  
 

The Guide for Roma families was developed with the financial support of the OSCE/ODIHR and published in 3 languages 
(Romanian, Russian and Romani).  
 

The new Action Plan to support the Roma people for 2016-2020 approved on 09 September 2016 is a continuity of 
Government’s commitment to enhance social inclusion of Romani. The Plan stipulates specific measures and 
responsibilities in such fields like education, health, labour and social protection, housing and community development, 
participation in decision-making process and combating discrimination. The Plan contains measures to ensure social 
security on labour market, whose absence generates directly a precarious social and economic situation for Romani, and 
leads to poverty followed by all negative consequences of the phenomenon.  
 

The National Action Plan on Human Rights (2018-2022) adopted by the Government on 8 November 2017 includes a 
special chapter related to non-discrimination and equality as well. The activities set in the Action Plan refer to raising the 
society’s and the public institutions’ awareness on the stereotypes related to persons that belong to vulnerable and 
marginalized groups, consolidating media’s capacity on presenting materials concerning vulnerable and marginalised 
groups, incrimination of illegal acts motivated by prejudice, hate or contempt, raising the awareness within the marginalized 
and vulnerable groups in what concerns their rights, in order to ease the access to the support services rendered by the 
authorities and the national mechanism of protection against discrimination. Moreover, according to the Action Plan, a 
mechanism of data collection and monitoring shall be created, that would divide the data on sex, ethnicity, disability, 
religious affiliation and so forth. The results of such monitoring will influence the adoption and revision of national and local 
public policies. The Action Plan especially focuses on the rights of the persons with disabilities and the rights of the persons 
who belong to national, ethnic, religious and linguistic minorities.  
 

In 2012 the Criminal Code of the Republic of Moldova has been amended with provisions related to intentional actions 
aimed at incitement to national, racial or religious enmity and discord. 
 

 Sweden / Suède:  
 

The Government adopted a national plan against racism, similar forms of hostility and hate crime on 24 of November 2016 
(see Appendix IV to this document). The overarching objective of the plan is strategic, effective and coherent work to 
combat racism, similar forms of hostility and hate crime in Sweden. The plan sets out a structure for coordination and 
follow-up which lays the groundwork for long-term strategic work.  
The plan is to form a basis and a focus for work to combat racism and hate crime in the particularly important strategic 
areas identified by the Government. The strategic areas are: Improved coordination and monitoring; More knowledge, 
education and research; Civil society: greater support and more in-depth dialogue; Strengthening preventive measures 
online; and A more active legal system. 
 

  Addressing the various challenges of reporting these abuses: e.g. under-reporting and/or barriers to 
reporting; insufficient or inconsistent training of relevant professionals; and challenges in identifying, 
investigating and prosecution in cases of hate speech, among others. 

 

  Support to victims of hate speech, also in order to encourage them to report violations. 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_Nx9JFnbfMV7m
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_MfkBnqIMamaJ
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33.  Please provide good practices on any of the preceding points (programmes and policies, including 
social integration policies, etc.). 
 

 Austria / Autriche: 
 

Victims of hate speech, offline or online, can take legal action via the independent judiciary. Furthermore, several helpdesks 
and reporting offices have been established in order to support persons who want to report and take action against illegal 
contents, including hate speech.  
 
Such institutions are for example: 
 

- Reporting office “ns-Wiederbetätigung” at the Federal Ministry of the Interior concerning websites or articles of 
neo-Nazi, racist or anti-semitic content; 

- Reporting office “Stopline” established by ISPA (Internet Service Providers Austria) concerning national socialist 
contents or child pornography;  

- Reporting office “Gegen Hass im Netz” at the Federal Chancellery concerning online hate speech. 

The reporting office concerning online hate speech at the Federal Chancellery (beratungsstelle.counteract.or.at; 
#GegenHassimNetz) was established by the Federal Chancellery and the non-governmental institution ZARA (Zivilcourage 
und Antirassismus-Arbeit). The work of “Gegen Hass im Netz” is conducted by legally and psychologically trained staff of 

ZARA. 

The reporting office provides information, advice and support, including legal advice, to victims and witnesses of online hate 
speech, cyber-mobbing and other forms of verbal and psychological violence on the internet. The services of “Gegen Hass im 
Netz” are free of charge and are provided via chat, messenger, e-mail, phone or in person.  

The reporting office also aims at raising awareness for online hate speech in society as a whole. 

 France: 
 
Bonnes pratiques en matière de prise en compte et soutien des victimes des discours de haine. 
 
I. Les enquêtes de victimation 

 
Afin de réduire le phénomène de sous-déclaration (difficulté pour les victimes des discours de haine à venir déposer plainte), 
particulièrement prégnant en matière de discriminations ou d’insultes, ainsi que celui, plus dommageable encore, de refus de 
plaintes, la France considère utile de développer également une approche par enquête de victimation. L’enquête de 
victimation désigne une pratique consistant à interroger des individus, dont l’anonymat est garanti, au sein d’un territoire 
donné afin de savoir s’ils ont ou non été victimes d’infractions pénales. Elle permet, au-delà des éléments chiffrés fournis par 
les services d’enquête ou de justice, d’avoir des données quantitatives sur les victimes de discours de haine et leur prise en 
charge, afin de mieux pouvoir cibler des politiques publiques en la matière. 
 

La France conduit deux enquêtes de victimation majeures: l'une menée par l'Institut national démographique (INED), dont la 
dernière remonte à 2015, et l'Enquête annuelle de victimation menée par l'INSEE depuis 2007. Ces deux enquêtes comportent 
des questions sur la perception du racisme et des discriminations. 
 
II. Mise en place d’un système spécifique de plaintes en ligne 

1) Système de pré-plainte en ligne 
 
De plus, afin de faciliter les démarches des victimes et d'améliorer le traitement de ce contentieux, la Dilcrah a proposé, et 
participé à l'élaboration par le ministère de l'intérieur du projet de pré-plainte en ligne en matière de discrimination, d'injure 
raciste ou anti-LGBT, diffamation raciste ou anti-LGBT, et de provocation à la haine, qui est en cours de validation aux fins 
d’expérimentation. 
 

2) Plateforme de signalement de l’IGPN et de l’IGGN 
 

Par ailleurs, l’Inspection générale de la police nationale (IGPN) et l’Inspection générale de la gendarmerie nationale (IGGN) 
disposent, chacune, également d’une plateforme de signalement à l’attention des citoyens qui s’estiment être victimes ou 
témoins d’un comportement susceptible de constituer une faute professionnelle, un manquement déontologique voire une 
infraction, de la part d’un membre des forces de l’ordre.  
 
Tout discours de haine doit néanmoins être dénoncé auprès de l’autorité judiciaire par un dépôt de plainte même s’il n’est 
pas toujours évident de prouver la circonstance aggravante de racisme ou d’homophobie. 
 

3) Associations partenaires et réseau de correspondants 
 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_v8px7zvrq4gZ


 

 

48 

Les victimes et témoins peuvent s’appuyer sur les associations partenaires conventionnées et sur le réseau des 
correspondants « aide aux victimes » de la police nationale présents dans les commissariats (gradés et officiers assurant le 
rôle de référent accueil en charge de l’organisation, de la coordination et de l’évaluation du service accueil). 
 
Les forces de l’ordre suivent des formations en matière d’accueil des victimes et autres usagers : ils apprennent à gérer les 
difficultés relationnelles et les conduites à tenir en fonction des différentes catégories d’usagers en appliquant les dispositions 
de la « charte de l’accueil du public et de l’assistance aux victimes ».  
 
Enfin, la gendarmerie nationale a développé une plateforme, « Stop-Discri », dédiée à ses personnels qui s’estiment victimes 
de discrimination ou de harcèlement. Pour l'année 2016, la plate-forme « Stop-Discri » a recueilli 151 signalements, soit une 
dizaine par mois en moyenne, et une augmentation de 24,79 % par rapport à 2015. Une plateforme  identique « Signal-
discri » destinée aux personnels de la police nationale a été mise en œuvre le 22 septembre 2017. De la même manière, une 
cellule d’écoute nationale « Allo Discri » a été ouverte à destination de l’ensemble des agents du Secrétariat général du 
ministère de l’intérieur (administration centrale et préfectures), quels que soient leur statut, corps et grade.  
 
S’agissant du volet judiciaire, les victimes ont également la possibilité de s’adresser au  Service de l’accès au droit et à la 
justice et de l’aide aux victimes (SADJAV), dépendant du ministère de la justice. 

 Germany / Allemagne: 
 

1) Reporting of abuses 
 
To counter hate speech on the internet, the Federal Ministry for Family Affairs, Senior Citizens, Women and Youth since 
2015 supports the activities of jugenschutz.net, which is the joint competence center for the protection of minors on the 
internet at federal and state level. Jugendschutz.net is no public authority, but has a legal mandate laid down in the Interstate 
Treaty for the Protection of Minors on the Internet (JMStV). Jugendschutz.net continuously analyses what resources are used 
on the internet by right-wing and Islamic extremists to lure in young internet users and takes actions against websites which 
could endanger or harm young people. Furthermore, jugendschutz.net offers a hotline for making a report concerning harmful 
content in the Internet. Hereafter, jugendschutz.net assesses the reported case, evaluates the apparent origin and tries to 
find out who is responsible for the content. 
 
2) Support to victims 
 
In 2017, Germany has established a nationwide right for victims of violent or sexual offences to be offered professional care 
and support before, during and after trial. This entitlement to “psychosocial assistance in court proceedings” can also be 
applicable to the victims of racist violent offences.  
 
For more details, see the attachments: 1) Factsheet about psychosocial assistance and 2) Overview on the relevant national 
provisions (unofficial English translation). 
 

 Greece / Grèce: 
 

See para. 32 above. 
 

 Republic of Moldova / République de Moldova: 
 

In July 2016 the Law on rehabilitating the victims of criminal acts has been adopted. It entered into force as of 9 March 2017. 
It creates the legal framework for ensuring the minimum conditions of rehabilitating the victims of all crimes provided in the 
Criminal Code, including those crimes related to incitement to national, racial or religious enmity or discord. The support 
services provided in the Law imply informational and psychological counselling, free legal assistance and financial 
compensation of the damage caused by the crime.  
 

 Sweden / Suède:  
 

In July 2017 The Swedish Government presented an Action Plan to safeguard freedom of expression, by protecting 
journalists, artists and politicians against threats and hatred. The plan includes measures to increase the support for exposed 
groups, to continue building knowledge about the situation, to strengthen the legislation and requirements at the police for 
follow-up on threats against journalists and politicians. 

 

  The need for sufficient training for law-enforcement agents and training for police on how to deal with 
hate speech offences.  

 
 
 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_99pIyEN3TcsT
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_Nx9JFnbfMV7m
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34.  Please provide good practices on the preceding point.  
 

 Belgium / Belgique: 
 
Bonne pratique : offre de formations adaptées et régulières à la cyberhaine à destination des magistrats et des policiers  
 

En Belgique, dans le cadre de la circulaire COL 13/2013 commune au Ministre de la Justice, Ministre de l’intérieur et Collège 
des procureurs généraux relative à la politique en matière de recherche et de poursuite en matière de discriminations et 
délits de haine (en ce compris les discriminations fondées sur le sexe), des formations sont proposées aux magistrats. Un 
intérêt particulier a été porté à la formation et la mise à jour des connaissances des magistrats en matière de cyberhate ces 
dernières années : ainsi, depuis 2016, la formation des stagiaires judiciaires intègre cette matière. Par ailleurs, une formation 
approfondie a été proposée aux magistrats sur cette matière en 2015 et 2017. Cette dernière a été organisée en 
collaboration étroite avec le service responsable de la police fédérale, ce qui permet des meilleurs échanges entre police et 
parquets sur cette question. En février 2017, les magistrats de référence « discriminations » se sont vu également proposer 
une après-midi de réflexion sur cette thématique. Une formation spécifique à la COL 13/2013 est également organisée à 
destination des policiers. La question des discours de haine y est abordée ainsi que l’équilibre à trouver entre humour sur le 
lieu de travail – comportement harcelant et liberté d’expression. 
 

Bonne pratique : formation des policiers belges aux médias sociaux 
 

Une formation générale sur les médias sociaux est organisée à destination des membres du personnel policier. Pendant 
cette formation les dangers et les risques liés à l’utilisation des médias sociaux ainsi que les principes relatifs à la liberté 
d’expression sont mis en avant. 
 

 Estonia / Estonie: 
 

In cooperation with The Estonian Academy of Security Sciences police officers receive sensitivity trainings after which 
officers have betters skills of how to communicate and motivate victims. Sensitivity training is an intensive practical training of 
how to communicate with victims and how to motivate victims to get service and help from victim support (including victims of 
hate crime). 
 
This year in cooperation with the Estonian Academy of Security Sciences and the OSCE Office for Democratic Institutions 
and Human Rights (ODIHR) Estonian police implements the TAHCLE (Training Against Hate Crime for Law Enforcement) 
programme. The programme contains customized training materials and training of trainers, who later will be tasked to deliver 
this training to other police officers. 
 

 France: 
 
Bonnes pratiques relatives à la formation des magistrats et des enquêteurs sur la thématique du discours de haine. 
 
I. S’agissant des magistrats 

 
En France, les magistrats sont formés sur les instruments nationaux et internationaux existant, notamment dans les 
formations évoquées supra sur la liberté d’expression (cf ci-dessus, §12). A cette occasion la problématique des discours de 
haine est abordée. 
 
Leur sont proposées en outre des sessions qui abordent spécifiquement la problématique des discours de haine : 
 
- une session « Justice et discours de haine », à laquelle participe la DILCRAH, permet d’aborder par le biais de conférence 
et d’échanges, la question de la répression de ces discours de haine au regard du développement de nouveaux moyens de 
communication, dont internet, et interroge l’office du juge en la matière. Est présenté dans cette session, le stage de 
citoyenneté à destination des auteurs d’infractions à caractère raciste ou antisémite organisé par le Mémorial de la Shoah en 
partenariat avec les cours d’appel de Paris, Lyon et Aix en Provence. Une table-ronde invitant des associations de lutte 
contre le racisme, l’antisémitisme et la xénophobie à exposer leurs stratégies de lutte contre la diffusion de discours de haine 
sur internet, clôture la session. (la dernière session a eu lieu les 6 et 7 novembre 2017) 
 
- une session sur « le racisme et l’antisémitisme : enjeux contemporains » dont la direction est confiée à la Commission 
nationale consultative des droits de l’Homme : elle met en perspective l’arsenal juridique existant et porte un regard croisé 
sur les réponses judiciaires (magistrats, avocats, enquêteurs…) apportées notamment sur les discours de haine. 
 
- dans le cadre de la coopération internationale (partenariat avec le Conseil de l’Europe et des instituts de formation 
européens) un séminaire thématique est proposé aux magistrats sur « la prévention de la radicalisation et le respect des 
libertés fondamentales ». 
(JUSTICE) 
 
II. S’agissant des enquêteurs 

 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_jN7EgARuQQf3
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_qf5I4yfa4wTD
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Pour s’assurer que toute infraction à motivation raciste et/ou homo/transphobe soit enregistrée comme telle :  

Des formations initiales et continues sont assurées sur cette thématique aux personnels de la Police Nationale et des outils 
pédagogiques d’ordre procédural, accessibles par intranet, sont mis à disposition des enquêteurs (exemple du guide pratique 
de lutte contre les discriminations mis en ligne sur intranet par la Direction Générale de la Police Nationale. Comprenant des 
modèles de Procès-Verbaux et des éclairages juridiques, il permet aux policiers de conseiller les victimes pour le dépôt de 
plainte). 
 
Outre les formations à la déontologie dont les règles sont codifiées au code de la sécurité intérieure (Livre IV, Titre 3, 
Chapitre 4, Articles R.434-2 et suivants – code de déontologie de la police nationale et de la gendarmerie nationale), les 
personnels de police et de gendarmerie sont formés, tant en formation initiale qu’en formation continue, aux 
problématiques inhérentes au racisme, à l’antisémitisme et à la xénophobie. 

 
Tous les personnels, quel que soit leur corps ou leur grade, sont concernés. Des intervenants institutionnels, comme le 
Défenseur des droits, ou des associations, comme la Ligue internationale contre le racisme et l’antisémitisme (LICRA) ou 
l’association « FLAG ! », engagées dans la lutte contre les discriminations, interviennent dans certaines de ces formations. 
 
En septembre 2014, un nouveau module de sensibilisation obligatoire et commun à tous les nouveaux agents de la fonction 
publique relatif à la diversité et à la lutte contre les discriminations a été mis en place par le délégué interministériel à la lutte 
contre le racisme, l’antisémitisme et la haine anti-LGBT (DILCRAH). 
 

De fait, la DILCRAH met en œuvre des actions de sensibilisation à destination des gardiens de la paix, gendarmes, officiers 
de gendarmerie en formation initiale, ou encore officiers de police judiciaire en formation continue.  

La formation dispensée par la DILCRAH consiste en la présentation de la notion de discours de haine et du régime juridique 
applicable à la loi sur la liberté de la presse du 29 juillet 1881, modifié par la loi égalité  citoyenneté du 27 janvier 2017, qui 
comprend la plupart des infractions applicables en la matière : injures  et diffamations à caractère raciste, antisémite et anti-
Lgbt, provocation à la haine, la violence et la discrimination, contestation de crimes contre l’humanité, apologie de crimes 
contre l’humanité. 

Ces formations ont lieu sur l’ensemble du territoire plusieurs fois par an. (ex : ENP de Sens, Reims, Roubaix, Oissel, 
Périgueux, Saint-Malo, école de gendarmerie de Dijon, école des officiers de gendarmerie de Melun) 

La DILCRAH devrait nouer en outre des partenariats avec l’Ecole des commissaires de police sur le thème de la justice face 
au discours de haine, déjà abordé lors de la formation des magistrats.  

La DILCRAH a en outre élaboré des fiches réflexe afin de faciliter les enquêtes judiciaires en matière de discours de haine 
(cf. un exemple ci-joint, annexe 1). Ces fiches portent sur le régime juridique applicable aux infractions d’injure, de 
diffamation et d’incitation à la haine, à la violence ou à la discrimination à caractère racistes, antisémites ou anti-LGBT.  

La DILCRAH travaille à l’élaboration d’une fiche réflexe portant sur la thématique de l’apologie du crime de haine et du 
discours négationniste.   

De plus, le guide pratique de lutte contre les discriminations, le racisme, l’antisémitisme, la xénophobie et l’homophobie, 
consultable par tout fonctionnaire de police via Intranet, a été actualisé en mai 2013 par l’institut national de la formation de la 
police nationale, en collaboration avec le ministère de la justice et le Défenseur des droits. Il intègre ainsi la loi du 6 août 
2012 relative au harcèlement sexuel et vise les discriminations commises à raison de l’orientation ou de l’identité sexuelle. 
 
En 2016, ce sont 56 élèves commissaires, 70 élèves lieutenants, 4715 élèves gardiens de la paix, 4040 adjoints de sécurité, 
plus de 30 candidats brigadiers-chefs et 1548 candidats au poste d’officier de police judiciaire, ainsi que des personnels de 
gendarmerie nationale, qui ont ainsi pu être formés à la lutte contre le racisme, les discriminations et l’intolérance. À travers 
leurs obligations de formation continue, des commissaires de police et quelques enquêteurs spécialisés assistent également 
chaque année à une formation intitulée Le racisme en France, organisée conjointement par la CNCDH et l’École nationale de 
la magistrature (ENM). Ces enseignements représentent un volume horaire conséquent sur l’ensemble de la scolarité des 
agents, environ 60 heures pour les commissaires de police pour ne prendre que cet exemple.
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Par ailleurs, l’utilisation du nouveau Logiciel de Rédaction de Procédures de la Police Nationale (LRPPN) doit  également 
faciliter la prise en compte des infractions à motivation raciste et/ou homophobe (comme indiqué précédemment). 
 
En matière de formation continue, la Direction Générale de la Gendarmerie Nationale a développé une documentation 
centrale intitulée «Racisme, Antisémitisme et Xénophobie» dite «SOIRAX» (Symbol of Interest to Fight Racism, Antisemitism 
and Xenophobia-SOIRAX).  

Non nominative, cette documentation est originale en ce qu'elle recense tous les signes, symboles, langages et codes de 
reconnaissance des groupuscules extrémistes dont le but est de promouvoir l'intolérance et la haine d'autrui et, ainsi, de 
s'attaquer à certaines catégories de la population présente sur le territoire français.  

La consultation de cette base, qui se fait obligatoirement par l'intermédiaire d'une requête adressée au Bureau de la lutte 
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anti-terroriste de la DGGN, par l'un des 170 référents de la gendarmerie répartis sur le territoire national, permet ainsi 
d'opérer des rapprochements sur les sigles ou «tags» laissés par les auteurs lors de la commission des infractions." 
 

 Georgia / Géorgie:  

It should be mentioned, that on 14 January 2015 the Government of Georgia initiated the draft law amending the Criminal 
Code of Georgia, according to which a call aiming at fueling strife was declared a criminal offense. Article 239

1 
of the Criminal 

Code of Georgia provides that “public incitement to acts of violence orally, in writing or using other means of 
expression in order to cause a discord between certain groups based on their racial, religious, national, provincial, 
ethnic, social, political, linguistic and/or characteristics, provided that this poses clear, direct and substantial risk of 
acts of violence, shall be punished (…).”
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As for the trainings in that regard, noticeably, on 1-2 June 2017, with the support of the Council of Europe and within the 

framework between EU and UN office of the High Commissioner for Human Rights (UN OHCHR) joint Program “Human 
Rights for Everyone”, the training was held on “Freedom of Expression, Including Issues Related to Hate Speech” for 

judges of the common courts’ system. In particular, 17 judges from the Common Courts of Georgia attended the training.
83

 
Such training also took place in October 2016, in which 20 Judges participated.
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 Germany / Allemagne: 
 

In Germany, further training for judges and prosecutors regularly focuses on the complex issue of political extremism as a 
challenge for society and the justice sector. The German Judicial Academy (Deutsche Richterakademie, DRA) — a cross-
regional educational facility jointly funded by Federation and Länder to provide in-service training for judges and public 
prosecutors from throughout Germany — offers regular interdisciplinary courses focusing in detail on a wide range of issues 
revolving around right-wing extremism, xenophobia and anti-Semitism.  
 
In addition to these courses, the German Institute for Human Rights (DIMR) in cooperation with the German Federal Ministry 
of Justice and Consumer Protection is planning a more far-reaching project. The idea behind the project is to develop further 
training modules on racism, incorporating the legal framework on human rights. These modules will then be tried and tested 
and made available for inclusion in the established initial and further training structures of the German Länder. This will help 
judges and prosecutors respond appropriately to crimes motivated by racism and hatred, and enable them to cope in criminal 
proceedings with the experiences of those who have been affected by racism.  
 

 Greece / Grèce:  

 
The Hellenic Police personnel is trained and retrained both within the country, in particular in the Schools of the Police 
Academy, and abroad on issues of human rights, racism and discrimination. In addition, they participate in seminars on such 
topics co-organized with the Council of Europe, other national bodies (such as the Ministry of Education, Research and 
Religious Affairs) and NGOs. 
 

 Serbia / Serbie: 

 
As an example of education programs in this area we point out to activities of The Umbrella Organization of Youth of Serbia 
(KOMS) and the Institute for Media and Diversity - Western Balkans. The mentioned NGO-s  organized trainings (26 – 28 
July 2017 in Belgrade) which dealt with the theme of hate speech and its relationship with freedom of expression, proper 
reaction to hate speech, but also the creation of a counter and alternative narrative of hate speech. Trainings were conceived 
as a training for youth educators and were part of the Council of Europe's No Hate Speech Campaign. 
 
Also, within the project "Responding to Hate Speech and Hate Crimes against Vulnerable Groups in Border Areas - Towards 
Adjusting Serbia's Response to EU Policy", the Committee of Lawyers for Human Rights (YUCOM) from Belgrade organized 
a training session with journalists and representatives of civil society organizations in Leskovac (26 September 2017).  

 
  Additional standalone measures (beyond the criminal context), for example: 

 
o Education and awareness-raising of the public in general 

 
o Measures which send the message that barriers, prejudice, intolerance and stereotypes 

have no place in our societies  
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o Other measures that provide support for self-regulation by public and private institutions 
(including elected bodies, political parties, educational institutions and cultural and 
sports organisations) as a means of combating the use of hate speech 

o Counter-narrative/speech  
 

35.  Please provide good practices on any of the preceding points. 
 

 Austria / Autriche: 
 

See paras 29 and 30 above. 
 

 Belgium / Belgique: 
 
Good practice: No hate speech movement (Flanders, region of Belgium) 
 

To support the No Hate Speech Movement, a campaign of the Council of Europe, the government of Flanders has created 
the “No Hate Speech Platform Vlaanderen” together with a number of partners from civil society. The aim of the platform is to 
raise awareness and to offer tools to children and young people to take action against hate speech themselves. Website: 
https://nohate.mediawijs.be.  
 

 Estonia / Estonie:  
 
UNI-FORM “Help stop the hate”, the first-ever online platform connecting LGBTI NGO’s and police forces currently in eight EU countries 
to work together to encourage reporting and tackle LGBTI hate crime and online hate speech, has been launched.  

It can be used by victims, witnesses and/or any other person who wants to report a bias motivated incident (i.e., on the grounds of 
sexual orientation, gender identity, gender expression or sexual characteristics). The reports can be anonymous or personal data can be 
provided for official investigation proceedings. 

Any submitted report will always be received by the responsible LGBTI organisation in the corresponding country and might also be 
received by the national police force (this is a country-specific possibility due to different national legislations). For more information, 
please visit https://uni-form.eu/. 

*** 

The Ministry of Social Affairs has been involved in drawing up a guide to promote public familiarity with the Equal Treatment Act, 
published by the Tallinn University of Technology, as part of the “Diversity enriches” campaign. It contained references to the provisions 
stipulating that incitement to racist hatred is a criminal offence. 

 France: 

 

Bonne pratique relative à la sensibilisation des jeunes au discours de haine 
 

La France s’est dotée de plusieurs plans d’action afin de sensibiliser les jeunes au discours de haine. Ainsi, lutte contre le 
racisme et l’antisémitisme a ainsi été désignée « Grande cause nationale » en 2015.  

I – Les campagnes de communication. 

Le 28 novembre 2015, une campagne de communication, intitulée « Debout contre le racisme » commune à quatre 

associations de lutte contre le racisme et l’antisémitisme, la Licra, SOS Racisme, la Ligue des droits de l’Homme et le MRAP, 
a été lancée avec le soutien du Gouvernement, et le label « grande cause nationale ». La campagne, dont le slogan est « je 
suis de la couleur de ceux qu’on persécute » a débouché sur la réalisation de plusieurs clips vidéos encore librement 
disponible sur la chaine YouTube de Debout contre le racisme  

(https://www.youtube.com/channel/UCRZUxnR8gPbDh4QGTjxRUDQ). 

La campagne intitulée « Tous Unis contre la Haine », première campagne gouvernementale contre le racisme et 

l’antisémitisme, a été déclinée à l’occasion de la semaine d’éducation et d’actions contre le racisme et l’antisémitisme, du 21 
au 28 mars 2016, sur divers supports, tels que spots diffusés sur TV et web, campagne d’affichage, et création d’un site web 
dédié. Les clips vidéos sont encore aujourd’hui consultables sur la chaine YouTube du Gouvernement : 

https://www.youtube.com/user/gouvernementFR 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_v8px7zvrq4gZ
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_jN7EgARuQQf3
https://nohate.mediawijs.be/
https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_qf5I4yfa4wTD
https://uni-form.eu/
https://www.youtube.com/user/gouvernementFR
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II – Les partenariats 

La Dilcrah a par ailleurs noué en 2015-2016 des partenariats avec 38 associations nationales et les principaux lieux de 
mémoire (Mémorial de la Shoah, Mémorial du Camp des Milles, Musée de l'histoire de l'immigration, Mémorial du Camp de 

Rivesaltes, Musée d'art et d'histoire du Judaïsme…), et y a consacré un budget de 2,59 millions d’euros. En 2016, cette aide 
a été étendue à  59 associations, pour un budget total de 3,21 millions d’euros (ex. association Sportitude, pour la mise en 
place de sa campagne Place au respect qui a pour but de sensibiliser sur les valeurs intrinsèques du sport ). Le nombre 
d’associations subventionnées sur le plan national devrait dépasser 60 en 2017. 

 

En outre, au mois d'octobre 2015, puis au mois de janvier 2017, la Dilcrah a lancé deux appels à projets locaux inédits 
destinés à dynamiser la mise en œuvre des politiques publiques en faveur de la lutte contre le racisme, 
l'antisémitisme et les discriminations dans les territoires : 218 projets retenus en 2015, et 548 projets retenus en 2017, 

qui sont relatifs à des actions pédagogiques, de formation continue, de lutte contre les discriminations et d'aide aux victimes, 
mais aussi de lutte contre le discours de haine,  pour un montant total de 1,4 million en 2015, et 2 millions d’euros en 2017.  

De surcroît, le gouvernement a donné une nouvelle impulsion à la semaine d’éducation contre le racisme et l'antisémitisme 
en mars 2016 et 2017, en mobilisant largement non seulement l'école, mais également l'ensemble des institutions 
républicaines et leurs partenaires : associations, établissements culturels, lieux d'histoire et de mémoire, éducation populaire, 
médias, au total, plus de 500 initiatives (projection, débats, spectacle vivant, expositions, ateliers répertoriés sur tout le 
territoire, et travail mené par les enseignants dans leurs classes et leurs établissements scolaires avec leurs élèves). 

 

III – les réunions avec les plateforme de l’internet 

 

Dans le souci de mobiliser les acteurs de la société civile contre le discours de haine, notamment en ligne, la Dilcrah a 

en outre  réuni en mars 2017 les plateformes internet et les associations généralistes de lutte contre le racisme, 
l’antisémitisme et la haine anti-Lgbt (Licra, Sos racisme, Uejf, Crif, Sos homophobie, Interlgbt, Ravad), afin de renforcer les 
signalements aux autorités publiques en matière de discours de haine, de favoriser la production d’un contre-discours à la 
haine sur internet, ainsi que l’éducation à un usage critique des réseaux sociaux.  

La Dilcrah soutient le développement d’associations qui contribuent déjà à la lutte contre la haine sur internet, ainsi par 
exemple :  

- Respect Zone pour une labellisation des sites internet publics et privés, afin de soutenir une politique de 
« respect de l’autre »,  

- ou encore Renaissance Numérique, qui propose notamment un ensemble de mesure à l’attention des utilisateurs 
afin de mieux de se protéger notamment contre les messages de haine, ou le cyberharcèlement. 

Le site "éduquer contre le racisme et l'antisémitisme", élaboré par le réseau Canopé, en partenariat avec la Dilcrah, a été mis 
en ligne au mois de mars 2016. Ce site a pour vocation de mettre à disposition de la communauté éducative des ressources 
en ligne largement inédites et spécialement conçues à leur usage, afin de leur fournir le matériau nécessaire à la préparation 
de leurs enseignements ainsi que des bases scientifiques solides pour répondre aux interrogations des élèves. Alimenté par 
des contributions écrites et des vidéos de spécialistes, ce site sera sensiblement développé et enrichi fin 2016 et début 2017.  

 

Pour faire face à la montée du discours de haine en ligne, la France participe d’autre part à la campagne lancée en 
novembre 2015 par le Conseil de l’Europe à destination des jeunes pour lutter contre le racisme et la discrimination 
« Mouvement contre le discours de haine ». Cette campagne est centrée sur l’éducation aux droits de l’Homme, la 

participation des jeunes et l’éducation aux médias et entend mobiliser les jeunes et les organisations de jeunesse pour les 
amener à reconnaître et à agir contre les violations de ces droits
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. La Licra est désignée coordinateur national pour cette 

campagne en France, et a construit à ce titre un réseau de partenaires de l’Education nationale, de l’enseignement 
supérieur, de structures de l’éducation populaire afin de promouvoir une éducation aux droits de l’homme afin de mieux lutter 
contre le discours de haine.  

 Greece / Grèce:  
 

A social message of the “National Council against Racism and Intolerance” (ESRM) on the integration of refugee children into 
the education system was issued, along with a brochure to inform civil servants about racist crimes. 
 
Educational programmes, student competitions and awareness raising measures 
 

A number of educational programmes, student competitions and information activities, encouraging mutual respect and 
freedom of expression in Primary and Secondary Education, is being carried out or approved by the Ministry of Education. 
Examples include the following: 
 

  During the academic year 2016-2017, the awareness rising action “Thematic week” was carried out in High School, 
promoting awareness-building among students on well-being, health and gender identity issues.  
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  Since the academic year 2017-2018 the preparation of “Creative Papers” is being introduced in upper Secondary 
Education. The students are required to prepare a Paper, approaching creatively a subject of their interest, with the aim 
of promoting critical thinking, creativity, freedom of communication and expression in the school environment.  

  At the beginning of the academic year 2017-2018, the “Speak the Truth to Power” Educational Programme was 
launched on a pilot basis, providing senior high school students with the opportunity to study and discuss in depth the 
subject of respect for human rights and children’s rights.  

  Student competitions promoting freedom of communication and expression are being approved on a yearly basis by the 
Ministry of Education, such as the “Kaiti Laskaridou” Literary Competition, introducing secondary education students to 
liberated self-expression.  

  Education for of the Muslim minority children in Thrace:  

  Production and distribution of intercultural educational material to all schools participating in the Program “Education for 
the Muslim Minority Children in Thrace”. 

  A series of training and awareness-raising courses is being implemented, aiming at fighting racism, extremism and 
bullying while promoting tolerance and respect for diversity.  

  Management, Coordination and Monitoring of the Refugee Education: 

  A series of training courses is being carried out by the Institute of Educational Policy, designed to support the education 
of refugee children (05/04/2017-31/12/2018). This action is being coordinated by the ESPA Strategic Structure – 
Education Sector, of the Ministry of Education.  

 Republic of Moldova / République de Moldova: 
 

The National Action Plan on Human Rights (2018-2022) includes additional measures for improving the process of 
investigating crimes and incidents motivated by prejudice, by revising the criminal and administrative legislation, improving 
the relevant justice actors’ capacities, offering the necessary support for the victims and collecting data related to such type of 
crimes. 
 

 “The former Yugoslav Republic of Macedonia” / « L’ex-République yougoslave de Macédoine » 
 

A positive practice worthy of mentioning in the context of battling the phenomenon of hate speech occurring across audio and 
audiovisual media programming in the Republic of Macedonia is the Guide to Monitor Hate Speech issued by the Agency 
of Audio and Audiovisual Media Services of the Republic of Macedonia. The Guide was published in 2014 as part of a 

project titled Strengthening Administrative Capacities of Media and Telecommunications Regulatory Bodies in Efficiently 
Regulating New Digital and Multipurpose Services which was funded via IPA Component 1 - TAIB 2009. The Agency has 
since continuously kept it posted on its website, making electronic copies of it available in Macedonian (http://avmu.mk/wp-
content/uploads/2017/05/Vodic-za-monitoring-za-govorot-na-omraza-Mak.pdf), Albanian (http://avmu.mk/wp-
content/uploads/2017/06/Shpjegues-p%C3%ABr-monitorimin-e-%E2%80%9Egjuh%C3%ABs-s%C3%AB-urrejtjes.pdf), and 
English (http://avmu.mk/wp-content/uploads/2017/11/Guide-to-monitor-hate-speech-FINAL-9.pdf). 
 
It encompasses international standards and principles relating to freedom of expression and hate speech, coupled with 
practical examples of the case-law of the European Court of Human Rights (ECHR) in dealing with the issue, as well as how 
the national legislation in the Republic of Macedonia regulates this societal matter. It is a document intended to be used as a 
concrete tool by both broadcasters and the Agency alike. On one hand, it helps media professionals in pursuing their 
reporting tasks without violating human rights, discriminating, or, indeed, employing hate speech, while, on the other, it lists a 
myriad of criteria and recommendations covering various aspects of the matter that the Agency takes into consideration when 
engaging in monitoring cases of suspected use of hate speech in radio and television programming. This entails that, when 
seeking to validate such suspicions, the Agency must first establish whether the three-part test of ECHR has been satisfied, 
which states that measures to interfere with the exercise of freedom of expression must be prescribed by law, have a 
legitimate reason to be pursued, and be absolutely necessary in a democratic society. To do that, aside from reviewing 
relevant national and European legislation, it is necessary to analyze contents of media reports and programming by 
identifying answers to the following six batteries of questions: 1. What was the context of the expression? 2. Who was the 
person resposnible for the expression? 3. Was there any deliberate intention to provoke hate speech? 4. What is the content 
of the expression? 5. What were the degree and scope of the expression? 6. What was the probability of influencing the 
audience and the public's consequential activities?  
 
The manner and degree to which the Guide is being applied in practice in the Republic of Macedonia received wider regional 
acknowledgment and recognition, with the regulatory bodies from the other countries in the region issuing the following 
recommendation in a publication titled Media Regulatory Authorities and Hate Speech, issued in July 2017 by the Council of 
Europe:  In particular, when determining the potential cases of hate speech, it is advisable to consider all possible angles of 
the case, as has been shown with the examples of Macedonian cases (p.88: https://rm.coe.int/media-regulatory-authorities-
and-hate-speech/16807338f5). Moreover, the work done on this publication of the Council of Europe, too, represents in and 
of itself a good course of action and a positive practice when it comes to cooperating and sharing experiences at regional 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_Nx9JFnbfMV7m
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http://avmu.mk/wp-content/uploads/2017/06/Shpjegues-p%C3%ABr-monitorimin-e-%E2%80%9Egjuh%C3%ABs-s%C3%AB-urrejtjes.pdf
http://avmu.mk/wp-content/uploads/2017/06/Shpjegues-p%C3%ABr-monitorimin-e-%E2%80%9Egjuh%C3%ABs-s%C3%AB-urrejtjes.pdf
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level. It was prepared by representatives of audiovisual media regulatory bodies across the region as part of a project dubbed 
Reinforcing Judicial Expertise on Freedom of Expression and the Media in Southeast Europe (JUFREX). In it, both media 
and the general public alike can find information on cases of hate or offensive speech which have occurred in each of the 
region countries, the courses of action that their regulatory bodies took in response, as well as the extent to which their 
competences stretched in each of those cases. The publication could find further usage in policymaking too, as it also lays 
out a cross-comparison of the regulatory framework in the countries forming the subject of interest of the project. 
 
36. Reference will be made to the work of other bodies within the Council of Europe where relevant – 
European Commission against Racism and Intolerance (ECRI), European Commission for Democracy 
through Law (Venice Commission), No Hate Speech Movement Campaign, etc. 
 

V. RECONCILING FREEDOM OF EXPRESSION AND OTHER HUMAN RIGHTS 
 
37. Human rights are interconnected and sometimes may come into conflict with each other, in particular 
for certain issues pertaining to culturally diverse societies. This creates the need to strike a fair balance of 
competing rights.  
 
38. Freedom of expression is necessary for the fulfilment and enjoyment of a wide range of other human 
rights, including the right to take part in cultural life, the right to vote and all other political rights related to 
participation in public affairs. 
 

A.  FREEDOM OF EXPRESSION AND RIGHT TO PRIVATE LIFE 
 
39. This section will explore the following issues: 

 

  The links with Article 8 ECHR where issues of privacy may come into conflict with the rights protected 
under Article 10 ECHR. This can be particularly relevant as concerns the press, both traditional and on 
the internet, e.g. in case of defamatory remarks and the protection of one’s dignity or reputation 
(honour), and online commenting (third party responsibility). 

  In addition to the primarily negative obligation on the State to abstain from arbitrary interference in the 
exercise of the right to private and family life, there are also positive obligations to ensure effective 
respect for private life, in particular the right to protection of one’s reputation  

  How rights under Article 8 and Article 10 are accorded equal respect, and when balancing these rights 
consideration should be given to:  (a) whether the remarks contribute to a debate of general interest; (b) 
how well known is the person concerned and what is the subject of the report; (c) prior conduct of the 
person concerned; (d) method of obtaining the information and its veracity; (e) content, form and 
consequences of the publication; (f) severity of the sanction imposed (Von Hannover v. Germany (no. 
2), Axel Springer AG v. Germany). [Note:  Issues in this context can also concern the media and the 
right to private life]. 

40. Please provide good practices (including relevant national jurisprudence). 

 Austria / Autriche: 

In addition to the safeguards against undue violations of a person’s reputation special provisions are in place regarding 
the protection of personal rights against violations via the media. According to the Media Act (Sec. 6), the victim of certain 
offences (e.g. defamation, libel, slander, insult or ridicule) committed in the media is entitled to claim for damages from the 
media owner. In case of a compromising presentation of the strictly personal sphere of a person in the media, the person 
affected is also entitled to claim indemnity from the media owner (Sec. 7). Furthermore, in special cases the publication of 
the identity of a person (victims of crimes, suspects, convicts, witnesses for an investigating committee of the National 
Council) is forbidden (Sec. 7b).  

In all those cases exceptions apply, for example concerning true reports on a public hearing in general representative 
bodies true statements, predominant interests of the public in the publication (also on account of the position of the 
mentioned person in public life) or the justified assumption that the person affected agreed with the publication. The 
liability of the media owner is limited if the violating report was a live broadcast or if it concerns the availability for 
download of a website.  

The said provisions do not only oblige media undertakings and media services but all media owners, i.e. persons who 
engage in the creation of contents of a medium (also an electronic medium) and its production and dissemination or 
otherwise engages in the creation of the contents of a medium for the purpose of its subsequent broadcast, its availability 
for download or its dissemination. Hence, also authors of websites or bloggers may be liable.  
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Furthermore, according to the Media Act persons affected by facts published in a periodical medium are entitled to 
request publication of a reply in such medium free of charge (Sec. 9). In certain cases the media are obliged to publish 
the notification of the outcome of criminal proceedings upon request of a person about whom it was reported that he or 
she is suspected of having committed a crime or that criminal proceedings are being conducted against this person 
(Sec. 10).  

 Estonia / Estonie: 

The European Court of Human Rights has rendered a precedent-value judgment in respect of how to balance the rights 
foreseen in Articles 10 and 8 in the context of anonymous comments to an online news portal’s article in its Grand 
Chamber case Delfi v. Estonia (16 June 2015, 64569/09). The Court agreed with the Government that in that case, taking 
into account the nature of the comments in question, the fact that the comments were posted in reaction to an article 
published by the applicant company on its professionally managed news portal run on a commercial basis, the 
insufficiency of the measures taken by the applicant company to remove without delay after publication comments 
amounting to hate speech and speech inciting violence and to ensure a realistic prospect of the authors of such 
comments being held liable, and the moderate sanction imposed on the applicant company, the domestic courts’ 
imposition of liability on the applicant company was based on relevant and sufficient grounds, having regard to the margin 
of appreciation afforded to the respondent State. Therefore, the Court concluded that the measure in question – a fine – 
did not constitute a disproportionate restriction on the applicant company’s right to freedom of expression. 
 
*** 
 
As of 1 January 2015 the Chancellor of Justice exercises supervision over observance of fundamental rights and 
freedoms in organisation of covert collection of personal data and information related thereto, processing, use and 
supervision thereof by authorities of executive power. Through independent, regular and effective supervision, the 
Chancellor of Justice plays an important, sound and yet specific role in the system of overseeing surveillance measures. 
English overviews of activities of the Chancellor of Justice in the area are available at 
http://www.oiguskantsler.ee/en/annual-reports-0. 
 

 Georgia / Géorgie:  

Defamation 
 

Georgian criminal legislation does not classify defamation as a criminal offence, but for those who make defamatory 
statements civil liability may occur. In particular, Article 18 of the Civil Code of Georgia provides that persons may 

protect their honour, dignity, privacy, personal inviolability or business reputation from defamation before the court. This 
Article further ensures that, if information defaming the honour, dignity, business reputation or privacy of a person has 
been disseminated in the mass media, it shall be retracted in the same media. Herewith, a person whose honour and 
dignity has been defamed by information disseminated in the mass media may disseminate information in answer to the 
defamation through the same media source. Moreover, if the violation has been caused by a culpable action, an injured 
person may claim damages and may be compensated for non-pecuniary damages.

86
  

Additionally, provisions of the Law on Freedom of Speech and Expression provide regulations in regards with defamation 
of a private and public persons. Specifically, Article 13 reads out that “a person shall bear responsibility under the civil law 
for defamation of a private person, if the plaintiff proves in court that the statement of the respondent contains a 
substantially false fact in relation to the plaintiff, and that the plaintiff suffered damage as a result of this 
statement”

87
 and Article 14 follows that “a person shall bear responsibility under the civil law for defamation of a public 

person if the plaintiff proves in court that the statement of the respondent contains a substantially false fact in relation to 
the plaintiff, and that the plaintiff suffered damages as a result of this statement, and the falseness of the stated fact was 
known to the respondent in advance, or the respondent acted with apparent and gross negligence, which led to spreading 
a statement containing a substantially false fact.”

88
 

It may be stressed out that “the burden of proof for limitation of freedom of speech shall lie with the initiator of the 
limitation. Any reasonable doubt that cannot be confirmed under the procedure established by the law shall be resolved 
against the limitation of the freedom of speech”.

89
 

Herewith, any limitation of the rights recognized and protected by the Law shall be based on incontrovertible evidence 
and any doubt on limitation of these rights, which cannot be confirmed under the procedure established by the law, 

shall be resolved against the limitation of these rights.
90
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As to the defamation suits, the Law envisages the period of limitation, accordingly, they may be filed with the court within 
the period of 100 days after a person got or may have got acquainted himself with the statement he/she considers as 
defamatory.

91
 Notably, the presumption of good faith is also provided for in the Law. Thus, according to Article 16 a 

person shall be released from liability for defamation if he/she did not know and could not have known that he/she was 
disseminating defamation.  

Furthermore, a person may be granted a partial or conditional release from a liability provided by the law for a statement 
containing a substantially false fact if he/she took reasonable measures to verify the accuracy of the fact, but was unable 
to avoid a mistake, and took effective measures in order to restore the reputation of the person damaged by the 
defamation; aimed to protect the legitimate interests of the society, and the benefits protected exceeded the damage 
caused; made the statement with the consent of the plaintiff; the statement was a proportional response to the plaintiff's 
statement against him/her; or the statement was a fair and accurate report in relation to the events attracting public 
attention.

92
 

 Germany / Allemagne: 

As a consequence of the Court’s von Hannover v. Germany (1) judgment the German Federal Court of Justice has 
developed a concept of graduated protection when balancing the rights of publishing companies to freedom of expression 
against the right of private life (see judgment of the Federal Court of Justice of 6 March 2007, no. VI ZR 51/06). This 
concept has also been confirmed by the German Federal Constitutional Court (see decision of the Federal Constitutional 
Court of 13 June 2006, no. 1 BvR 565/06). 

The concept of graduated protection includes, inter alia, that courts have to analyse whether a press publication 
contributes to a factual debate and whether its contents go beyond a mere desire to satisfy the readers’ curiosity. 
According to the Federal Court of Justice, the greater the information value for the public, the more the interest of a 
person for the protection of his or her private life has to yield – and vice versa. This weighing exercise also has to be 
carried out in cases regarding the entertainment press. Though, it has to be noted that the readers’ interest in being 
entertained is generally of less weight than the interest in protecting one’s private life.  

The Court has explicitly approved this altered case-law of the German courts in its von Hannover v. Germany (2) 
judgment. 

 Republic of Moldova / République de Moldova:  

The Law on freedom of expression secures the right to private and family life. However, it provides that this right shall not 
be extended to information on private and family life that has been shared with the person’s express or tacit consent or in 
those cases in which the information has been obtained in public places or when the person cannot reasonably count on 
intimacy. At the same time, no one shall be held liable for publishing information on the person’s private and family life if 
the public interest to know them exceeds the interest of the concerned person not to have this information spread.  

The Law also secures the right of public figures to have their private and family life respected. However, the information 
on the private and family life of public figures can be disclosed if this information is of public interest.  

The Supreme Court of Justice interpreted in its Plenary Decision the term of public interest in accordance with the 
European Court for Human Rights jurisprudence.  

If public figures themselves raise attention on certain aspects from their private and family live, media have the right to 
investigate them. 

 Serbia / Serbie: 

 
The Government firstly indicates that Article 46 of the Constitution provides that freedom of thought and expression shall 
be guaranteed, as well as the freedom to seek, receive and impart information and ideas through speech, writing, art or in 
some other manner. The same Article provides that freedom of expression may be restricted by the law if necessary to 
protect rights and reputation of others, to uphold the authority and objectivity of the court and to protect public health, 
morals of a democratic society and national security of the Republic of Serbia. 
 
According to Article 80 paragraph 1 of the Law on Public Information and Media, information regarding private life or 
personal records (letter, diary, note, digital record, etc.), recording of images (photographs, drawings, film, video, digital, 
etc.) and audio recordings (tape-recordings, gramophone records, digital, etc.), shall not be published without the consent 
of the person whose private life the information refers to, or of the person whose words, image or voice it contains, if such 
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publication can lead to the reveal of that person's identity. The paragraph 2 of the same Article provides that minor shall 
not be made recognizable by the information that may violate his/her right or interest. The paragraph 3 prescribes that 
consent shall also be needed for the live transmission of image or voice via television, radio, etc. The paragraph 4 
prescribes that the consent granted to one publication, to a specific manner of publication or to publication for a specific 
purpose, shall not be deemed consent to repeated publication, to publication in a different manner or to publication for a 
different purpose. 
 
Article 81 of the same Law provides that if the person referred to in Article 80 paragraphs 1, 2 and 4 of this Law is 
deceased, the consent shall be given by the spouse of the deceased, independently by his/her child having reached 
sixteen years of age, by his/her parents or brothers or sisters, by the legal person that the deceased participated in 
(official, member, employee) in the event the information or record refers to his/her activities in that legal person, or by the 
person authorized therefore by the deceased. 
 
Article 82 of the same Law prescribes that private information or personal records may be exceptionally published without 
the consent of the person referred to in Articles 80 and 81 hereof if in particular case the public interest to know the 
information or the record prevails over the interest to prevent publishing the information. It follows from the paragraph 2 of 
the same article that it shall be deemed that the public interest referred to in paragraph 1 of this Article prevails over the 
interest to prevent publishing the private information or personal records of a person, particularly if: the person had  
intended the information or the record for the public or sent it to the media for publishing; if the information, i.e., record 
pertains to a person, event, or occurrence that is of interest to the public, especially if it pertains to a holder of public office 
or political function, and the publishing of the information is in the interest of nation security, public safety, or economic 
wellbeing of the country, for the prevention of disorder or crime, protection of health and morality, or the protection of 
rights and freedoms of others; the person has attracted the public attention by his/her statements or behaviour in private, 
family or professional life and therefore given rise to the publication of such information or record; the information has 
been disclosed or the record made in a public parliamentary debate or a public debate in a parliamentary body; 
publication is in the interest of judiciary, national security or public security; the person did not object to the collection of 
information or the making of the record, although he/she was aware that this was done for publication purposes; 
publication is in the interest of science or education; publication is necessary to alert of a danger (prevention of a 
contagious disease, search for a missing person, fraud, etc.); the record includes a multitude of persons or voices (fans, 
concert audience, protesters, passers-by, etc.); it is the record of a public gathering; the person is shown as part of 
landscape, natural setting, human settlement, square, street or a similar scene. 
 

 Switzerland / Suisse: 
 

La campagne d’information „Petites histoires d’internet“
93

, lancée par l’Office fédéral de la communication, donne des 
conseils pour la protection de sa propre sphère privée. Les informations contenues sur ce site sont simples et facilement 
compréhensibles et touchent ainsi également un public jeune.   
 
Le 9 juin 2017, dans un nouvel arrêt de principe

94
, le Tribunal fédéral a constaté une violation du droit de la personnalité 

par une campagne médiatique. Une violation du droit de la personnalité protégé par le Code civil suisse peut, selon cet 
arrêt, non seulement être commise par le biais d’informations fausses mais est également illégale une forme de compte 
rendu qui revient à une ingérence excessive dans l’individualité de la personne concernée et n’est pas justifiée par un 
intérêt public à l’information

95
. 

 
41. Issues related to protection of reputation can also be considered here. These will include: 

o Issues relating to the protection of people against false statements which cause damage to 
their reputation and instances of defamation. 

o Distinctions to make in connection with defamation: 
  criticism v. insults 
  valued judgement v. statement of fact 
  professional v. personal attacks 
  public figures v. private citizens 
  Private citizens  

o Criminal and civil law, including defence in defamation proceedings (legal aid). 
 

42.  Please provide good practices in relation to the preceding topics. 

 Austria / Autriche:  

See paras 23 and 40 above.  
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Victims of defamation can claim compensation in criminal proceedings under the Media Act. If no such criminal 
proceedings are conducted, the victim may claim compensation by way of a separate request. In the proceedings relating 
to such a separate request, the victim is entitled to legal aid in accordance with the provisions of the Code of Civil 
Procedure (Sec. 8a para. 3 of the Media Act).   

 Estonia / Estonie:  

According to § 1046 of the Law of Obligations Act (“Unlawfulness of damaging personality rights”), the defamation of a 
person, inter alia, by passing undue value judgement, by the unjustified use of the name or image of the person, or by 
breaching the inviolability of the private life or another personality right of the person, is unlawful unless otherwise 
provided by law. Upon the establishment of unlawfulness, the type of violation, the reason and motive for the violation and 
the gravity of the violation relative to the aim pursued thereby shall be taken into consideration. The violation of a 
personality right is not unlawful if the violation is justified considering other legal rights protected by law and the rights of 
third parties or public interests. In such case, unlawfulness shall be established based on the comparative assessment of 
different legal rights and interests protected by law. 

According to § 1047 (1) and (2) of the Law of Obligations Act (“Unlawfulness of disclosure of incorrect information”) the 
violation of personality rights or interference with the economic or professional activities of a person by way of disclosure 
of incorrect information or by the incomplete or misleading disclosure of factual information concerning the person or the 
activities of the person is unlawful unless the person who discloses such information proves that, upon the disclosure 
thereof, the person was not aware and was not required to be aware that such information was incorrect or incomplete. 
The disclosure of defamatory facts concerning a person or facts which may adversely affect the economic situation of a 
person is deemed to be unlawful unless the person who discloses such facts proves that the facts are true. 

Only in exceptional cases, defamation and insulting of persons is criminally punishable in Estonia (i.e. in cases of 
defamation and/or insulting of persons enjoying international immunity, representatives of state authority and court). 

*** 

A body of Supreme Court case law has developed concerning issues relating to the protection of reputation. 

 Republic of Moldova / République de Moldova: 

The Law on freedom of expression provides that everyone has the right to defend his/her honour, dignity and professional 
reputation that have been affected by share of false accounts of facts, valued judgments that have no sufficient factual 
basis or by insult. In case of dissemination of facts, these rights shall be restored if the information is false and defamatory 
and allows the identification of the person concerned in that information. The person whose rights have been violated by 
valued judgments shall be restored in his/her rights, if the valued judgment is not based on a sufficient factual base, have 
a defamatory character and allow the identification of the person concerned in that information. Insults represent those 
intentional verbal or non-verbal expressions that do not correspond to the general rules of behaviour that are accepted in 
a democratic society and that allows the identification of the person concerned in these expressions.  

The above-mentioned Law also guarantees the freedom to criticise the state, the public authorities and public servants. 
State and public authorities cannot initiate civil actions on defamation and they are not protected by criminal or 
administrative legislation against defamatory declarations. Public servant can be criticised and their actions can be 
verified by the media, if they concern the way in which they exercise their professional attributions and if it is necessary for 
ensuring the transparency and the responsible exercise of their attributions.  

The Law on freedom of expression sets out separate proceedings of examining cases related to defamation and defence 
of private and family life. It establishes the condition of respecting a preliminary procedure before addressing the case to 
the national courts and sets out shorter terms for introducing a case to the court. The Law introduces several 
presumptions in relation with defamation cases. Any reasonable doubt on awarding a person the status of a private 
person or a public person shall be interpreted in the favour of offering the status of public person. Any reasonable doubt 
that may appear between public interest and curiosity shall be interpreted in the favour of offering the status of public 
interest. Any reasonable doubt on awarding the status of valued judgment or account of facts shall be interpreted in the 
favour of awarding the status of valued judgment.  

 Serbia / Serbie: 

 
Firstly, the Government notes that the Law on Public Information and Media sets forth two basic rights of a person 
affected by published information, namely a right to reply and a right to demand correction of the published information 
from the court.  
 
Article 83 of the said Law determines that the person whom the information refers to and may breach his/her right or 
interest, may request from the editor-in-chief to publish free of charge a reply in which he/she claims the information is 
incorrect, incomplete or inaccurately conveyed. The same article stipulates that if the editor-in-chief fails to publish the 
reply, having no reasons for not publishing the reply set in Article 98 of this Law, or if he/she publishes the reply in an 
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unprescribed manner, the holder of the right of reply may file a claim against the editor-in-chief for the publication of the 
reply.  
 
Further on, Article 84 of the same Law prescribes that a person, whose right or interest has been violated by the 
publication of incorrect, incomplete or inaccurately conveyed information, may demand by a claim that the editor-in-chief 
publish free of charge his/her correction of that information as incorrect, incomplete or inaccurately conveyed.Further 
detailed provisions (including deadlines) regarding the right to replay to information and the right for correction of 
information are contained in Articles 85-100 of the same Law. 
 
The specific protection of repution related to publicated information is also regulated by the Law on Public Information and 
Media, which provides damaged person with a right to file a claim with a court. Namely, Article 101 of the Law provides 
that if the publication of information or record violates the presumption of innocence, prohibition of hate speech, rights and 
interests of minors, ban of public display of pornographic content, right to personal dignity, right to authenticity or right to 
privacy, in accordance with the provisions hereof, it may be requested by a claim: to determine whether the publication of 
information or record had violated a right or interest; non-publication of information or record and ban from republishing of 
information; to hand in a record, to remove or destroy a published record (delete a video recording, delete an audio 
record, destroy a negative, remove from publications, etc.). Aforementioned claim shall be filed against the editor-in-chief 
of the medium in which the information or record was published (Article 103). Also, a plaintiff may request from the court 
issue an interim order prohibiting the editor-in-chief from republishing the same information or record (Article 104). In 
addition, it may be requested from the court to threaten the editor-in-chief that he/she will pay commensurate financial 
compensation to the plaintiff in the event he/she acts against the court decision (article 105). It should also be noted that 
plaintiff has the right to seek pecuniary and non-pecuniary damages from the journalist and editor in chief if proven he/she 
is to blame for damages (Art. 112 and 113). A plaintiff also has the possibility to seek damages from a publisher, 
regardless of its guilt on the basis of objective responsibility (Article 114).  
 
Regarding criminal liability the Serbian law prescribes three criminal acts of importance to this subject: insult; 
dissemination of information on personal and family life; disparaging the reputation of Serbia and ruining the reputation of 
a foreign state or international organisation. Specifically, the Criminal Code ("Official Gazette of the Republic of Serbia", 
nos. 85/05, 88/05, 107/05, 72/09, 111/09, 121/12, 104/13, 108/14 and 94/16) provides that criminal act of insult is 
punishable only by pecuniary fine and that its prosecution is possible only via private accusation (Art. 170 and 177). Also, 
Article 170 paragraph 4 provides that there shall be no punishment for insult if the statement is given within the framework 
of serious critique in a scientific, literary or art work, in discharge of official duty, journalist tasks, political activity, in 
defence of a right or defence of justifiable interests, if it is evident from the manner of expression or other circumstances 
that it was not done with intent to disparage.  
 
It should also be noted that since January 2013 defamation has no longer been considered as a criminal offence in 
Serbia. To clarify the difference between insult and defamation in Serbian legal system, we note that defamation consists 
of false statement, contrary to insult which could consist of both true and false statement.  
 
The Law also provides for a higher pecuniary fines if insult or dissemination of information on personal and family life are 
committed through the press, radio, television or other media or at a public gathering (Art. 170 and 172). Article 172 of the 
Law further provides that whoever relates or disseminates information of anyone’s personal or family life that may harm 
his honour or reputation, shall be punished with a fine or imprisonment up to six months. If what is related or disseminated 
resulted or could have resulted in serious consequences for the injured party, the offender shall be punished with 
imprisonment up to three years. The paragraph 4 of the same article provides that the offender shall not be punished for 
relating or disseminating information on personal or family life in discharge of official duty, journalist profession, defending 
a right or defending justifiable public interest, if he proves the veracity of his allegations or if he proves reasonable 
grounds for belief that the allegations he related or disseminated were true. It is also provided that veracity or falsehood of 
related or disseminated information (from the personal or family life of a person) may not be included in evidence 
procedure, except in cases specified in paragraph 4 of this Article. 

  
B. FREEDOM OF EXPRESSION AND FREEDOM OF THOUGHT, CONSCIENCE AND RELIGION 
 
43. This section will cover the links with Article 9 ECHR as the expression of personal beliefs and ideas 
is for many an inherent part of the holding of those beliefs and ideas.  This section will explore the ‘duties 
and responsibilities’ referred to in Article 10.2 ECHR (“– in the context of religious opinions and beliefs – may 
legitimately be included an obligation to avoid as far as possible expressions that are gratuitously offensive 
to others and thus an infringement of their rights, and which therefore do not contribute to any form of public 
debate capable of furthering progress in human affairs.”(Otto-Preminger-Institute case). Consideration may 
also be given to the rights of expression of religious communities, etc. 
 

44.  Please provide good practices in relation to the preceding topics. 

 Austria / Autriche: 

As mentioned above (para 29), the legal order provides for protection against hate speech. This also regards the 
vilification of religion. Of course, infringements of the rights to freedom of expression have to be scrutinised as to their 
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proportionality in every single case. Thus, caricatures or satirical statements and critique with sufficient factual basis 
directed against religious groups or beliefs are not to be criminalised. 

The important role of the media for religious communities is acknowledged by the public remit of the ORF. According to its 
core public mandate, the ORF shall inter alia ensure due regard for the importance of legally recognised churches and 
religious communities (Sec. 4 no. 12 ORF-Act). 

 Republic of Moldova / République de Moldova:  

As a result of broad consultations with the civil society the draft Law regarding the modification and completion of Law on 
religious cults and their components was adopted by the Parliament in final reading on 21 December 2011, changing its 
name to Law on freedom of conscience, thought and religion, in order to bridge the gap between the name and purpose 
of the Law. Other amendments adopted as a result of broad consultations with the civil society, including religious 
communities, have the purpose of reaffirming the commitment of the state to warrant equality and non-discrimination of all 
religious communities. The state recognizes a priori all religions and does not expose its position as to the legitimacy of 

religions, this being also prohibited by law. In this sense, the only action under the mandate of the Ministry of Justice is to 
register religious communities that intend to possess legal personality. The registration procedure of religious 
communities is regulated by the current legislation, being transparent and common to all religious entities. Besides that, 
for contributing to the facilitation of the registration procedure, the Ministry of Justice has elaborated a series of patterns of 
documents, available on the website www.justice.gov.md.  

In 2011 the Ministry of Justice in partnership with the United Nations Development Program in the Republic of Moldova 
performed a round table on topic „Freedom of Conscience, Thought and Religion – Relevancy and Perspectives of 
Regulation”, with the participation of the Special Rapporteur of the United Nations on freedom of religion or belief and of 
the representatives of the civil society.  

In March 2011, the Ministry of Justice has registered the Islamic League of the Republic of Moldova. As a consequence, 
the Muslim worship was included in the State Register of non-commercial organizations.  

Taking into consideration that on 12 May 2009 the European Court of Human Rights pronounced the judgment Maşaev v. 
Moldova (application no. 6303/05), the Administrative Code was amended so that it now punishes the restriction of the 

right to freedom of conscience and religion of the people who participate at religious rituals of the non-registered 
worships.  

In order to prevent discrimination on religious grounds, the National Action Plan on Human Rights ensures that the school 
programs in the field of religious education promote religious diversity and are independent on religious ideologies and 
dogmas, and every incident, speech or crime that is motivated by religious hatred is properly investigated and the 
perpetrators are held accountable according to the law. 

 
[Note that Chapter IV will focus on hate speech. Good practices which appear here can be distinct from 
those that would be included in the previous Chapter IV on Hate speech]. 

 
45. Reference should also be made to:  
 

  Freedom of expression in employment situations  

 
46.  Please provide good practices in relation to the preceding topic. 

 Germany / Allemagne:  

An important aspect of freedom of expression in employment situations is the protection of whistleblowers. General 
provisions in the field of German labour law (sections 612a and 626 of the German Civil Code and section 1 of the 
Protection against Unfair Dismissal Act) and in constitutional law (Articles 2(1), 5 and 20(3) of the Basic Law) provide the 
legal basis for such protection.  

There are also numerous provisions of special legislation which supplement the protection of whistleblowers guaranteed 
by the aforementioned provisions in particular areas of activity, examples being section 13 of the Money Laundering Act 
and section 17(2) of the Occupational Health and Safety Act.  

By transposing European Directive 2016/943/EU on the protection of undisclosed know-how and business information 
(tradesecrets), Germany will further develop the protection of whistleblowers in German law. The purpose of this 
upcoming legislation is to make it clear that the disclosure of trade secrets is lawful if its purpose is to expose professional 
or other misconduct or illegal activity in order to protect the general public interest.  
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 Serbia / Serbie: 

 
The Government encloses a judgment of the Supreme Court of Cassation as evidence of relevant case-law of domestic 
courts pertaining to freedom of expression in employment situations

96
.  It can be concluded from the enclosed judgment 

that the plaintiff 's employment (the plaintiff was a miner) was terminated by decision of his former employer on account of 
his statement given to the local television station which was broadcasted three times that day. Namely, the plaintiff 
complated about the working conditions of his former employer by stating that there was a lot of gasses and smoke on his 
workplace and that one’s health could be harmed because his own health has been harmed after 24 years of service at 
the same employer. His employer consequently terminated  his contract by stating that the employers reputation was 
harmed by such statement which contained false information about working conditions. In its judgment, the Supreme 
Court of Cassation established that the plaintiffs intention was not to harm the employer’s reputation but that such a 
statement represented a means for obtaining the employees employment, economic and social rights and freedoms. 
Additionally, the court stated that the defendant (the employer) did not try to prove during the proceedings that such a 
statement was no true. Additionally, domestic courts established that the subject termination of contract was unlawful and 
ordered the employer to reinstate the plaintiff to employment status. 

 

  The wearing of religious symbols 
 

47.  Please provide good practices in relation to the preceding topic. 

 Estonia / Estonie: 

There are no restrictions on wearing religious symbols. 

 France: 
 
Bonnes pratiques relatives au port de signes religieux dans l’espace public et au principe de laïcité et à la liberté 
conscience et de religion 
 
L’article 1

er
 de la Constitution française, qui consacre le principe de laïcité, précise que la République « assure l’égalité 

devant la loi de tous les citoyens sans distinction d’origine, de race ou de religion. Elle respecte toutes les croyances  ». 

La liberté de religion ou de conviction est également consacrée par la Déclaration des droits de l’Homme et du citoyen de 
1789. La loi de 1905 concernant la séparation des Eglises et de l’Etat dans son article 1

er
 dispose : "La République 

assure la liberté de conscience. Elle garantit le libre exercice des cultes sous les seules restrictions édictées ci-après 
dans l’intérêt de l’ordre public".  

 
La laïcité est le principe juridique qui garantit la liberté de religion ou de conviction en France. Fondée sur les principes de 
liberté et d’égalité, elle implique la liberté de conscience de chacun, le pluralisme et la tolérance religieuse, ainsi que la 
neutralité des pouvoirs publics – et notamment la séparation de l’Etat et des Eglises. 
 
I) L’application du principe de laïcité 

1) Le principe de laïcité dans le service public 
 

Aucun agent d’un service public ne peut manifester ses convictions religieuses par des signes ou des comportements 
prosélytes. Il se doit d'adopter un comportement neutre vis à vis des usagers du service public et de ses collègues de 
travail. Dans ces conditions, le port du voile par un agent public est interdit (ex. : Cour administrative d’appel de 
Versailles, 23 février 2006, Mme Rachida X, n° 04VE03227).  
 
Cette obligation de neutralité est accompagnée d’une liberté de croyance, de conscience et de religion.  

La loi n° 2016-483 du 20 avril 2016 relative à la déontologie et aux droits et obligations des fonctionnaires renforce ainsi 

le principe de laïcité avec : 

  Des formations de sensibilisation au principe de laïcité dispensées aux agents. 

  Une commission « laïcité et fonction publique » qui répond aux questions des agents sur l’application du 
principe de laïcité (juin 2016). 

Une circulaire du 15 mars 2017, pris par la ministre de la fonction publique, précise le sens et la portée pour les agents 

publics du principe de laïcité, et son corolaire, le principe de neutralité. Elle énumère ainsi les cas qui constituent un 
manquement à l’obligation de neutralité : port de signe d’appartenance religieuse dans le service, inscription d’une 
adresse électronique professionnelle sur le site d’une association cultuelle, prosélytisme, etc. Elle présente également les 
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nouveaux outils de formation, de communication, de conseil et de veille mis en place pour permettre aux agents publics 
d’exercer leurs fonctions dans le respect du principe de laïcité.  
 

2)  Port de signes religieux à l’école et à l’université 

La loi du 15 mars 2004 encadre le principe de laïcité, le port de signes ou de tenues manifestant une appartenance 
religieuse dans les écoles, collèges et lycées publics. Cette loi avait été prise suite aux constats de tensions liées à 
l’affirmation des revendications communautaires dans les établissements scolaires et à la protection des élèves identifiés 
par leur appartenance. 

En 2004, le Conseil d’Etat, dans son avis, avait déclaré la loi de 2004 conforme à la Convention européenne de 
sauvegarde des droits de l’homme et des libertés fondamentales au regard de la liberté de manifester sa religion et du 
principe de non-discrimination. L’application de cette loi s’est faite par l’intermédiaire de périodes de dialogues entre les 
élèves, les parents et les autorités compétentes. 

Les juridictions françaises ont récemment été amenées à apprécier l’étendue de l’interdiction du port de signes 
religieux afin de trouver le juste équilibre entre le principe de laïcité et la liberté d’exprimer son appartenance à 
une religion. 

La question s’est ainsi posée concernant le port du voile par les mères accompagnatrices des enfants lors de sorties 
scolaires.  

Dans un avis du 23 décembre 2013, le Conseil d’Etat affirme que les mères voilées ne sont pas soumises au principe de 
neutralité et qu’elles doivent être regardées, au même titre que les enfants, comme des usagers du service public. La 
juridiction laisse la possibilité aux autorités compétentes de recommander aux parents de s’abstenir de manifester leur 
appartenance ou leur croyance religieuse. Cependant, les restrictions à la liberté de manifester ses opinions religieuses 
ne peuvent résulter que de textes particuliers ou de considérations liées à l’ordre public ou au bon fonctionnement du 
service. A l’université, les enseignants et personnels de l’enseignement supérieur sont soumis à des règles de stricte 
neutralité. Cependant les étudiants sont autorisés à porter des signes manifestant leurs convictions religieuses. 

La législation française réussit ainsi à trouver un équilibre entre la nécessité d’assurer le principe de laïcité et la liberté de 
chacun d’exprimer sa religion, en faisant une application au cas par cas, au regard de la mission de chacun. Les 
différentes formations proposées ont pour but de sensibiliser les agents à ces dispositions afin de permettre une 
application sereine de la loi. 

3) Port du vêtement religieux dans le secteur privé 

La question du port du voile a appelé différentes juridictions à se prononcer sur le périmètre soumis au principe de laïcité, 
et ce à l’égard des salariés de droit privé.  
 
Selon les articles L. 1121-1, L. 1132-1, L. 1133-1 et L. 1321-3 du code du travail intégrant les dispositions de la directive 
de l’Union européenne du 27 novembre 2000, prohibant les discriminations fondées notamment sur la religion, les 
restrictions à la liberté religieuse doivent être justifiées par la nature de la tâche à accomplir, répondre à une exigence 
professionnelle essentielle et déterminante et proportionnées au but recherché.  
La jurisprudence a récemment dû statuer sur l’équilibre à trouver entre la liberté d’exprimer sa croyance religieuse et le 
principe de laïcité, s’agissant de personnes chargées d’une mission de service public mais travaillant pour le compte 
d’une société privée. 
 
Dans son arrêt concernant la Caisse primaire d’assurance maladie de la Seine Saint-Denis (Soc, 19 mars 2013), la Cour 
de cassation a ainsi jugé que des salariés de droit privé  soumis au code du travail ne pouvaient manifester leurs 
croyances religieuses par des signes extérieurs dans la mesure où ils participaient à une mission de service public. Cette 
décision a su trouver un équilibre qui est, de fait, validé par la Cour européenne des droits de l’homme. Celle-ci, prenant 
en compte les avis du Conseil d’Etat du 3 mai 2000 et du 19 décembre 2003, a estimé que cette application du principe 
de laïcité aux agents exerçant une mission pour l’Etat ne violait pas, en l’espèce, l’article 9 de la Convention européenne 
des droits de l’homme (Arrêt Ebrahimian c. France, 26  novembre 2015, n°64846/11). 

 
Elle admet le principe de neutralité comme corollaire du principe d’égalité et le principe de laïcité de l’Etat existant dans 
les relations entre les collectivités publiques et les particuliers comme fondement du principe de neutralité.  

II. L’interdiction de la dissimulation du visage dans l’espace public 

La loi n° 2010-1192 du 11 octobre 2010 a pour objectif de réprimer les pratiques tendant à dissimuler son visage, 
susceptibles de constituer un danger pour la sécurité publique et qui méconnaissent les exigences minimales de la vie en 
société.  Elle pose le principe d'une interdiction générale de la dissimulation du visage dans l'espace public, son article 
1er énonçant à cet effet que « nul ne peut, dans l'espace public, porter une tenue destinée à dissimuler son visage ». Les 
conditions d'application de la loi du 11 octobre 2010 interdisant la dissimulation du visage dans les lieux publics ont été 
précisées par la circulaire n°2010-1192 du 11 octobre 2010.  

Ainsi, la loi interdit la dissimulation du visage dans l’espace public. Elle définit cet espace comme « constitué des voies 
publiques ainsi que des lieux ouverts au public ou affectés à un service public ». Constituent des lieux ouverts au public 
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les lieux dont l'accès est libre (plages, jardins publics,...) ainsi que les lieux dont l'accès est possible, même sous 
condition, dans la mesure où toute personne qui le souhaite peut remplir cette condition (paiement d'une place de cinéma 
ou de théâtre par exemple). Les commerces, les établissements bancaires, les gares, les différents modes de transport 
en commun sont aussi des espaces publics. 

Cette loi s’applique pour toutes tenues religieuses ou culturelles ne permettant pas l’identification de la personne 
(voile intégral, cagoule, masque,…) sauf exceptions (pour des raisons de santé, de motifs professionnels, des 

manifestations sportives, festives, artistiques et traditionnelles, prescrites par des dispositions législatives ou 
règlementaires ou encore par des prescriptions religieuses dans un lieu de culte). Depuis 2004, en application du principe 
de laïcité, le port du voile qui laisse apparaître le visage, est interdit dans les écoles, les collèges ou les lycées publics 
mais est autorisé dans les lieux publics ou les universités (cf supra).  

L’article 3 de la loi du 11 octobre 2010 dispose que « la méconnaissance de l’interdiction édictée à l’article 1er est punie 
de l’amende prévue pour les contraventions de 2ème classe », punie par une peine de 150 euros d’amende et/ou de 

stage de citoyenneté. 
 
En outre, la loi créée le délit de dissimulation forcée du visage, punissant toute personne qui forcerait une autre personne 
à dissimuler son visage, sans qu’un lien de famille ou de subordination formel entre ces personnes soit requis. Ce délit 
est puni d'un an d'emprisonnement et de 30 000 euros d'amende. Lorsque le fait est commis au préjudice d'une personne 
mineure, les peines sont portées à deux ans d'emprisonnement et à 60 000 euros d'amende. 
 
Si la dissimulation du visage dans l’espace public constitue une infraction, la loi ne confère en aucun cas à un particulier 
ou à un agent public le pouvoir de contraindre une personne à se découvrir. La circulaire ministérielle du 31 mars 2011 a 
précisé que l'exercice d'une telle contrainte constituerait une voie de fait et exposerait son auteur à des poursuites 
pénales.  
 
Cette loi réaffirme les valeurs fondamentales de la République incompatibles avec la situation d’exclusion dans laquelle 
se trouvent les femmes. Elle se fonde sur le principe d’égalité entre les femmes et les hommes et celui de la dignité 
humaine. En effet, le port du voile intégral empêche les femmes d’exercer certaines activités à l’égal des hommes. De 
nombreuses associations de défense des droits des femmes avaient soutenu l’élaboration de cette loi.  

Elle a été déclarée conforme à la Constitution par la décision n°2010-613 du Conseil constitutionnel et à la Convention 
européenne des droits de l’homme par l’arrêt S.A.S. c/ France, n°43825/11 de la Cour européenne des droits de 
l’homme. La Cour a souligné que la préservation des conditions du « vivre ensemble » était un objectif légitime à la 

restriction contestée et que, notamment au regard de la large marge d’appréciation dont dispose la France sur cette 
question de politique générale, l’interdiction de porter une tenue destinée à dissimuler son visage dans l’espace public 
prescrit par la loi du 11 octobre 2010 n’était pas contraire à la Convention. 
 
De nombreuses associations de défense des droits des femmes avaient soutenu l’élaboration de cette loi, qui a un 
caractère circonscrit dans son application : le nombre de contraventions émises a baissé de 25 % entre 2014 (496) et 
2015. En outre, la loi interdit au service de police ou de gendarmerie à contraindre un contrevenant à ôter son voile.  

 Germany / Allemagne:  

The wearing of religious symbols in public is covered by the religious freedom according to Art. 4 of the German Basic 
Law. However, it has been a matter of legal dispute in recent years if religious clothing such as headscarf may be worn by 
teachers in public schools. According to some school laws of several federal states, teachers in public schools are not 
allowed to make political, religious and ideological avowals including clothing which is religiously connoted. In 2015 the 
Federal Constitutional Court held that religious avowals conveyed by a teacher's outward appearance may only be legally 
restricted if the general peace at schools or the state´s neutrality is sufficiently endangered in a specific way. 

 

 I. SPECIFIC FOCUS AREA: BLASPHEMY 
 
48. This section will cover: 

 
o That there is no uniform European concept of ‘morality’ (Handyside and Muller cases); 

the wider margin of appreciation regarding limitations; and that there is no protection to 
the advocacy of religious hatred (Otto-Preminger and Wingrove cases). Reference to 
Article 20(2) of ICCPR will be made, also Parliamentary Assembly Recommendation 
1805(2007) on blasphemy, religious insults and hate speech against persons on 
grounds of their religion and the Committee of Ministers’ reply thereto.  

 
[Relevant work of the Venice Commission will also be referenced.] 
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49.  Please provide good practices in relation to guaranteeing freedom of expression and addressing 
the phenomenon blasphemy. These may include recent developments or changes of legislation, 
jurisprudence and practice in this area. 

 Austria / Autriche: 
 

See para 44 above. 
 

 France: 
 
Bonnes pratiques françaises en matière de droit au blasphème 

Le blasphème peut être défini comme une « atteinte commise à l’égard de croyances religieuses, des divinités ou des 
symboles religieux qui se matérialise par des paroles, des écrits ou toute autre forme d’expression, réprimée par un 
dispositif juridique qui les assortit de sanctions »

1
.  

Conformément à l’article 11 de Déclaration des Droits de l’Homme et du Citoyen du 26 août 1789, à l’article 10 de la 
Convention Européenne de Sauvegarde des Droits de l’Homme et à la loi du 29 juillet 1881 sur la liberté de la presse, la 
liberté d’expression est le principe, et ses restrictions constituent l’exception.  

1) Absence d’incrimination du blasphème en droit pénal français 

Il n’existe en France aucune infraction pénale applicable au blasphème. Par conséquent, il existe un droit au blasphème 
en droit français. Les croyances, dogmes ou symboles religieux peuvent donc faire l’objet de toutes les critiques, même 
les plus acerbes. Les atteintes aux croyances ne sont jamais constitutives d’une infraction.  

Ce principe est fréquemment rappelé par les juridictions françaises qui affirment que « en France, société laïque et 
pluraliste, le respect de toutes les croyances va de pair avec la liberté de critiquer les religions quelles qu’elles soient et 
avec celle de représenter des sujets ou objets de vénération religieuse ; que le blasphème qui outrage la divinité ou la 
religion n’y est pas réprimé »

2
. 

Un statut spécifique a longtemps perduré en Alsace-Moselle, où en application de la loi du 17 octobre 1919 relative au 
régime transitoire de l'Alsace et de la Lorraine, les dispositions législatives et réglementaires applicables au moment du 
retour à la France des territoires constituant la Moselle, le Bas-Rhin et le Haut-Rhin ont été maintenues en vigueur 
jusqu'à l'introduction dans ces territoires des lois et règlements applicables dans le reste de la France. 

Or, l'article 166 du code pénal allemand du 15 mai 1871, qui incrimine le blasphème, demeurait donc encore applicable 
dans les départements du Bas-Rhin, du Haut-Rhin et de la Moselle. Toutefois, dans la mesure où cet article n'a jamais 
fait l'objet d'une traduction en français, et ne remplissait dès lors pas les engeances d'accessibilité de la loi, le Conseil 
constitutionnel, dans sa décision n° 2012-285 QPC du 30 novembre 2012, avait décidé de son inapplicabilité. La 
disposition, qui n'a pas été traduite par la suite et était de fait tombée en désuétude, a été supprimée par la loi du 27 
janvier 2017. 

2) Existence d’une protection des croyants en droit pénal français 

En revanche, les dispositions de la loi du 29 juillet 1881 sur la liberté de la presse prévoient la répression des infractions 
commises à l’égard des croyants. Sont constitutives d’infractions au sens de ladite loi notamment les diffamations, 

injures, provocations à la discrimination, à la haine ou à la violence commises en raison de l’appartenance ou non d’un 
individu à une religion. 

Le droit français organise donc une différence fondamentale entre les atteintes aux croyances – le blasphème – 
qui ne sont jamais réprimées et les atteintes aux croyants, qui font l'objet d'une législation spécifique. Le 

législateur français ne vise pas, en effet, la protection des religions ou des croyances en tant que telles mais bien, 
derrière elles, la protection de l’ordre public et des personnes.  

La volonté du législateur ne consiste donc pas à interdire tout débat sur la question des croyances, mais à sanctionner 
les propos et écrits qui visent à porter atteinte à l'honneur ou la considération ou à provoquer à la discrimination, la haine 
ou la violence en raison de la religion de celui qui en est victime. 

Il convient de noter que la législation française a progressivement évolué dans le sens d’un renforcement de la lutte 
contre les discours de haine susceptibles de porter atteinte à l’ordre public, tout en ayant soin de s’inscrire dans la 
conception française de la laïcité, la protection de tous les cultes et le respect de la liberté de conscience.  

Si la notion de blasphème a été définitivement supprimée du droit français avec la loi du 29 juillet 1881 sur la liberté de la 
presse, cette loi a également introduit en droit français un certain nombre d’incriminations de nature à éviter les abus, 
incriminations par la suite complétées et enrichies par les réformes successives : sont ainsi réprimées la diffamation et 
l’injure, publiques ou non publiques, en raison de la religion de la victime ainsi que la provocation, publique et non 
publique, suivie ou non d’effet, à la violence, la haine ou à la discrimination d’un individu en raison de sa religion (ainsi 
qu'il a été rappelé au §32 du questionnaire, où le mouvement de renforcement de la répression de ces infractions a été 
souligné).  

Enfin, la loi du 9 décembre 1905 relative à la séparation des Eglises et de l’Etat réprime spécifiquement les pressions 
exercées pour déterminer une personne à exercer ou s’abstenir d’exercer un culte. L’article 31 de la loi de 1905 punit de 
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la peine d'amende prévue pour les contraventions de la 5ème classe ceux qui, soit par voies de fait, violences ou 
menaces contre un individu, soit en lui faisant craindre de perdre son emploi ou d'exposer à un dommage sa personne, 
sa famille ou sa fortune, l'auront déterminé à exercer ou à s'abstenir d'exercer un culte, à faire partie ou à cesser de faire 
partie d'une association cultuelle, à contribuer ou à s'abstenir de contribuer aux frais d'un culte. 

La législation française est donc un exemple de bonne pratique, en ce qu'elle privilégie la liberté d'expression lorsqu'il 
s'agit de favoriser le débat d'idée et d'opinion autour des religions, mais qu'elle protège néanmoins les croyants de toute 
incitation à la haine, à la discrimination et à la violence. Elle se situe ainsi dans les critères dégagés par la Cour 
européenne des droits de l'homme en matière de liberté d'expression, qui n'est bornée, en la matière, que lorsqu'elle 
dégénère en discours de haine ou en incitation à la discrimination. Elle est conforme aux travaux de la commission de 
Venise qui avaient, en la matière, estimé que : « l’infraction de blasphème devrait être abolie (comme c’est déjà le cas 
dans la plupart des Etats européens) et qu’elle ne devrait pas être rétablie » 

1
Sénat, étude de législation comparée n° 262- janv. 2016 « La répression du blasphème ». 

2
TGU Paris, 17

e
 ch., 22 mars 2007, Société des habous et des lieux saints de l’Islam et Union des organisations 

islamiques de France c/ Ph. Val, cité cf. supra 
 

 Germany / Allemagne: 
 

The provisions of the German Criminal Code which are applicable to racist and xenophobic crimes (e.g. incitement to 
hatred, insult - see above, box No. 29) in most cases also cover offences against persons on grounds of their religion. 
 
In addition to this, the German Criminal Code contains two offences specifically regarding the insult of religion or the 
disturbance of its exercise: Section 166 (Defamation of religions, religious and ideological associations) and section 167 
(Disturbing the exercise of religion). 
 
Though, it has to be noted that sections 166 und 167 of the German Criminal Code cannot be deemed as blasphemy laws 
in the classical sense. First, they do not refer to one specific religion but are applicable to any religion or religious or 
ideological association in Germany. Second, pursuant to section 166 of the German Criminal Code not every defamation 
of a religion is punishable but only one that is capable of disturbing the public peace. This means that the main purpose of 
the provision is not to protect religion or religious groups for their own sake but to protect the public safety and the 
population’s trust in the legal security.    
 
When applying these provisions, the criminal courts in each individual case have to strike a balance between freedom of 
religion and other fundamental rights like freedom of expression or artistic freedom.  
 
Finally, it has to be pointed out that the practical relevance of these provisions is very limited. In 2015 in Germany only 6 
persons have been convicted of an offence under section 166 or 167 of the Criminal Code.  
 

 Switzerland / Suisse: 
 

Le droit suisse ne connait pas d’interdiction du blasphème en tant que tel. L’article 261 du Code pénal suisse (Atteinte à 
la liberté de croyance et des cultes)

97
 ne protège pas Dieu, la religion, l’Eglise ou les institutions religieuses. Cette 

interdiction protège le respect du prochain et de sa conviction en matière religieuse et de ce fait également la paix 
religieuse. Est punissable, celui qui aura offensé ou bafoué les convictions d’autrui en matière de croyance publiquement 
et de façon vile. L’article 4 al. 1 de la Loi fédérale sur la radio et la télévision

98
 prévoit un cadre plus sévère et exige que 

« Toute émission doit respecter les droits fondamentaux ». Selon la jurisprudence de l’Autorité indépendante d’examen 
des plaintes en matière de radio-télévision (autorité de plainte), cette exigence n’est pas respectée si une émission 
contrevient à la liberté de conscience et de croyance. Seuls les contenus centraux de la croyance sont protégés

99
. Les 

sentiments religieux doivent être touchés „de manière significative“, ce que l’autorité de plainte a nié dans différents 
cas

100
. 

 

C. FREEDOM OF EXPRESSION AND FREEDOM OF PEACEFUL ASSEMBLY AND ASSOCIATION 
 
50. This section will address:  

 

  The complementary relationship between Article 10 ECHR and Article 11 ECHR. Article 10 is to be 
regarded as a lex generalis in relation to Article 11, which is a lex specialis. 

 

                                                           
97

 https://www.admin.ch/opc/fr/classified-compilation/19370083/index.html  
98

 https://www.admin.ch/opc/fr/classified-compilation/20001794/index.html  
99

 Par exemple pour l’Eglise catholique sont protégés les 7 Sacrements.    
100

 Dans la décision b. 739/740 du 25.8.2016, elle a admis une émission satirique sur une interdiction de danser cantonale pendant les 
fêtes chrétiennes. L’émission touchait des éléments centraux de la croyance catholique (Eucharistie) mais n’a pas violé le droit des 
programmes : l’intensité de la représentation a été relativisée par le contexte (au centre de l’émission était une initiative populaire 
cantonale).  
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  Article 11 as a fundamental expression of pluralism. The right of individuals and groups to meet and 
express their views, including unpopular ideas or minority interests, is a feature of a healthy democracy. 

 

  The links between Article 10 and Article 11 as individuals may wish to come together to express their 
ideas either in private or in public. 

  Ensuring that measures taken by States to combat terrorism, or in times of crisis, do not impose undue 
restrictions on the exercise of freedom of expression and assembly. [See para. 100 of the above 
mentioned CDDH ‘Analysis of the relevant jurisprudence of the European Court of Human Rights and 
other Council of Europe instruments to provide additional guidance on how to reconcile freedom of 
expression with other rights and freedoms, in particular in culturally diverse societies’

101
, which 

references several official documents, declarations and guidelines that warn against this]. 
[Reference will also be made in a footnote to the Report of the UN Human Rights Council Special 
Rapporteur on freedom of expression ‘Contemporary challenges to freedom of expression’, A/71/373]. 

  
51.  Please provide good practices in relation to the preceding topics [policies, action plans, 
legislation intended to safeguard fundamental rights in that context, judicial review of such 
measures, etc.] 

 Austria / Autriche: 

The right to freedom of assembly and association is protected on constitutional level under Article 11 of the Convention 
and under Article 12 of the Basic Law on General Rights of Nationals (Staatsgrundgesetz über die allgemeinen Rechte 
der Staatsbürger), reichsblattgesetz No. 142/1867 as amended by the Constitutional Act on the Protection of Personal 
Liberty (Bundesverfassungsgesetz über den Schutz der persönlichen Freiheit), Federal Law Gazette No. 684/1988. Any 
violation of the Assembly Act (Versammlungsgesetz 1953), federal law gazette No. 98/1953 as amended by Federal 
Law Gazette I No. 63/2017, is considered to be a violation of the right to freedom of assembly, and can thus be raised 
before the Constitutional Court. 

 Estonia / Estonie: 

In March of 2015, the Supreme Court, upon the application of Chancellor of Justice, found that three day requirement 
for giving notice of support strike is not lawful. As a result, since July of 2015, after the provision was repealed, there is 
no term for advance notice at all. 

 France: 

Bonne pratique relative à la lutte contre le terrorisme et au respect de la liberté de rassemblement et de culte 

La récente loi n°2017-1510 du 30 octobre 2017 renforçant la sécurité intérieure et la lutte contre le terrorisme a  doté 
l’Etat de moyens d’action pérennes pour lutter contre une menace terroriste persistante, permettant ainsi à la France 
d’assurer une sortie maitrisée de l’état d’urgence. L’ensemble des mesures prévues présentent des garanties 
renforcées, conformément à nos engagements internationaux en matière de protection des droits de l’homme. Plus 
particulièrement, la nouvelle mesure de fermeture des lieux de culte (article 2 de la loi n°2017-1510 du 30 octobre 2017) 
a un champ d’application restreint et comporte de nombreuses garanties.  

1) Un champ d’application restreint 

Le champ d’application de la mesure est restreint puisque la fermeture de culte envisagée doit nécessairement avoir 
pour finalité la prévention de la commission d’actes de terrorisme. En outre, cette mesure exige que soit rapportée la 
preuve qu’il s’agit de lieux de culte  « dans lesquels les propos qui sont tenus, les idées ou théories qui sont diffusées 
ou les activités qui se déroulent provoquent à la violence, à la haine ou à la discrimination, provoquent à la commission 
d’actes de terrorisme ou font l’apologie de tels actes ». 

 
2) Une procédure contradictoire avec un accès facilité au juge administratif 

 
La mesure est précédée d’une procédure contradictoire de droit commun, permettant au gestionnaire du lieu de culte 
d’en connaître les motifs envisagés et de présenter des observations, voire de  prendre des mesures correctrices 
immédiates. La loi introduit par ailleurs une procédure novatrice dans la mesure où l’arrêté de fermeture est assorti d'un 
délai d'exécution d’au moins quarante-huit heures, à l'expiration duquel la mesure peut faire l'objet d'une exécution 
d'office. Ainsi, toute personne ayant un intérêt à agir est en mesure de contester par la voie du référé la mesure devant 
le juge administratif avant l’exécution de la décision administrative de fermeture d’un lieu de culte. La saisine du juge 
administrative par la voie du référé suspend la mise en œuvre de la mesure. 
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3) Une durée restreinte 

 
La durée de la fermeture ne peut excéder 6 mois sans pouvoir être renouvelée – cette durée permettant à l’association 
gérant le lieu de culte de prendre les dispositions nécessaires pour modifier l’orientation du lieu.  

 
La loi n°2017-1510 du 30 octobre 2017 est donc un exemple de bonne pratique en ce qu’elle encadre de manière 
stricte la fermeture des lieux de culte. Celle-ci ne peut être exécutée  tant que le juge administratif, saisi en 
référé, n’a pas statué. Les conditions d’application et de durée de la mesure sont par ailleurs restrictives. 

 Georgia / Géorgie:  

Law of Georgia on Assemblies and Demonstrations 
 

As noted above, right to freedom of assembly and manifestations is guaranteed by Article 25 of the Constitution of 
Georgia. The procedure for applying the aforementioned provision is regulated, among others, by the Law of Georgia on 
Assemblies and Demonstrations.

102
  

In 2009 legislative amendments were carried out to the legislation of Georgia regulating the assembly/manifestations, 
which substantially hindered the implementation of the right of peaceful assembly. Subsequently, the Government of 
Georgia have been actively cooperating with the Venice Commission to eradicate the existing gaps.   

Also, in April 2011 the Constitutional Court of Georgia rendered a judgment according to which some provisions of the 
Law on Assemblies and Demonstrations and the Code of Administrative Offences of Georgia were declared 
unconstitutional.

103
 In particular, the Court annulled the blanket prohibition to demonstrate within 20 meters around 

several public buildings and the norm, which provided for the immediate termination of a protest if it blocks a public 
thoroughfare or violates other requirements of the law.  

Thus, in order to eradicate the aforementioned gaps in the legislation as well as to comply with the judgment of 
the Constitutional Court, the Parliament of Georgia adopted legislative amendments to the Law on Assemblies 
and Demonstrations on 1 July 2011, which entered into force on 14 July 2011. Overall legislative amendments 
were positively assessed by the Venice Commission

104 
and by the UN Special Rapporteur on the rights to 

freedom of peaceful assembly and of association.
105

 

The Government stress that since Parliamentary elections of 1 October 2012 in contrast to recent years, the 
manifestations have been held peacefully - without any disturbances and interferences which was positively 
assessed by the Public Defender of Georgia in its reports

106
 and which clearly demonstrates that the platform for 

freedom of expression is free and peaceful in the country.  

 Republic of Moldova / République de Moldova: 

The Law on assemblies adopted in 2008 guarantees the freedom of peaceful assembly. The Law introduces such 
principles as proportionality and legality when restricting the right to freedom of assembly, non-discrimination and the 
presumption in favour of holding meetings. 

The Law forbids assemblies that urge to war, national, racial, ethnical, religious hatred, incite to discrimination or public 
violence, undermine the national security and the territorial integrity of the state, that follow the commission of crimes, 
violate the public order or morality, the rights and freedoms of others or endanger their lives or health. 

The Law sets out that any graphic or sonorous means that express ideas or attitudes can be used during assemblies 
and allows temporary constructions at meetings. However, these constructions should not create disproportionate 
inconveniences for participants or pedestrians and should not harm the environment. 
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Kiai, UN General Assembly, June 8, 2012, available at: 
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 The special report of the Public Defender of Georgia, 15 April 2016 - “Report on Implementation of the Recommendations presented in 
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  How populism does not recognise the universal nature of freedom of peaceful assembly and association 
and efforts to combat this.  

 

  That States have an obligation to foster a permissive environment for peaceful gatherings. 
 

52.  Please provide good practices in relation to the preceding topics (procedures, remedies, etc.). 

[e.g. sending of notification in lieu of requesting permission for peaceful assembly; obligation of the police to 
provide protection during peaceful gatherings] 

 Austria / Autriche:  

The Assembly Act 1953 regulates the exercise of the right to freedom of assembly. Sec. 2 para 1 provides that any 
person intending to organise a public assembly or any assembly which is generally open to persons other than invited 
guests must give the authorities notice in writing at least fourty-eight hours in advance, indicating the purpose, place 
and time of the meeting. Prior permission is thus not required. 

Pursuant to Sec. 5, certain gatherings such as public entertainment, popular ceremonies or religious processions do not 
fall within the scope of the Assembly Act. 

Pursuant to Sec. 6, the competent authority must prohibit any assembly which would contravene criminal law or 
endanger public order and security. 

 Germany / Allemagne:  
 

According to article 8 (1) of the Basic Law, all Germans have the right to assemble peacefully and unarmed without prior 
notification or permission. This fundamental right enables citizens to become actively involved in the forming of political 
opinions and political will. According to article 8 (2) of the Basic Law, this right may be restricted in the case of outdoor 
assemblies by or pursuant to a law. The relevant rules in regard thereto are set out in the Federal Act concerning 
Assemblies and Processions (Versammlungsgesetz des Bundes, VersG) or in similar legal provisions of the federal 
states (Länder).  
 
The Federal Act concerning Assemblies and Processions sets out concrete rules concerning the right to freedom of 
peaceful assembly that are applicable to Germans and foreign nationals. 
 
According to the Federal Act concerning Assemblies and Processions, an assembly is a gathering of several persons at 
a common place. An intrinsic link must, further, exist between those gathering together and they must be pursuing a 
common purpose that is not merely coincidental.  
 
Section 14 of the Federal Act concerning Assemblies and Processions obliges the organizer of a gathering to register a 
public, outdoor assembly with the authority responsible for assemblies at least 48 hours prior to its being announced. 
The objective of requiring such registration is to ensure that the assembly can be granted the necessary protection, for 
instance against obstructions by counter-demonstrators.  
 
Spontaneous assemblies arise on the spur of the moment in response to current events. Such assemblies are protected 
under article 8 (1) of the Basic law. The duty of registration under section 14(1) of the Federal Act concerning 
Assemblies and Processions does not then apply. Assemblies taking place in the inviolable zones in the vicinity of 
federal constitutional organs are, however, only permissible with prior authorization.  
 
In addition to the duty of registration, the Federal Act concerning Assemblies and Processions sets out further important 
provisions, in particular those referring to the preconditions for and the course of assemblies. According to section 15 of 
the Federal Act, in the case of a direct threat to public safety an assembly may be prohibited before it begins or may be 
dissolved after it has already begun. Only restrictive judicial orders that are sufficient to avert the threat take precedence 
over such measures. Further, violations of a ban imposed under the law on assemblies and processions or a breach of 
duties may be punished as a criminal or regulatory offence (sections 21 to 29a of the Federal Act concerning 
Assemblies and Processions). 
 
The principle of proportionality derives from the principle of the rule of law set out in article 20 of the Basic Law. Like the 
fundamental right to the freedom of assembly under article 8 (1) of the Basic Law, article 20 binds all state authority so 
far as it interferes with citizens’ subjective rights. The right to a fair trial is guaranteed under article 103 (1) of the Basic 
Law.  
 
All state measures taken in connection with assemblies may be subjected to judicial review by administrative and 
criminal courts. 
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 Republic of Moldova / République de Moldova: 

The Law on assemblies provides that every person who wants to hold a meeting shall notify the local public authority in 
written form. Consequently, the public authorities shall take all the necessary actions in order to provide in a free way 
the services requested by the organiser of the meeting that are usually provided by the subordinated bodies or entities 
they administer. However, the failure to notify the public authority shall not represent a ground for stopping the meeting. 

In case of spontaneous assemblies, the notification shall be accepted even if it does not respect the written form or the 
term provided by law in this regard. The organiser shall inform the local public authority on the intention to hold that 
meeting as soon as such intention is known to him, in order to ease the access to the public authority services. The 
public authorities shall take all the necessary measures to ensure that the spontaneous meeting is being held in a safe 
way.  

In the case of assemblies that are attended by less than 50 persons, the procedure of notifying the local public authority 
is not mandatory.  

Both the Law on assemblies and the Law on Police of 2012 include the Police obligation to ensure the public order 
during meetings and to re-establish the public order in case of disorders. In such case, the Police shall remove those 
participants who violate the public order or those who attend assemblies that are forbidden by law.   

The assembly shall be stopped only as an exceptional and last instance measure, when no other measures are 
sufficient for ensuring the legal way of holding the meeting. 

 Serbia  / Serbie: 

 
The Article 54 of the Constitution provides guarantees that citizens may assemble freely. The same Article (para. 2 and 
3) provides that assemblies held indoors shall not be subjected to permission or registering and that assemblies held 
outdoors shall be reported to the state body, in accordance with the law. Freedom of assembly may be restricted by the 
law only if necessary to protect public health, morals, rights of others or the security of the Republic of Serbia 
(paragraph 4). 
 
According to Article 12 of the Peaceful Assembly Act ("Official Gazette of the Republic of Serbia”, no. 6/16), the 
organizer should notify the Ministry of Interior for holding a public assembly, at least five days before the scheduled 
beginning of the public assembly. The notification is to be submitted in written by the organizer of assembly either 
personally, by registered mail, or by electronic mail. According to this Act, Ministry of Interior does not need to be 
notified about following peaceful assemblies: Indoor assemblies; Religious assemblies in religious objects and other 
traditional national assemblies, fairs, weddings, funerals; State ceremonies, jubilees and other assemblies organized by 
state authorities; Spontaneous peaceful assemblies without organizer as an immediate reaction to a certain event, 
either on outdoor or indoor spaces. Also, theses assemblies (which does not fall under obligation of notification) are free 
to be held at any time, contrary to assemblies which fall under obligation of notification, which must be held from 6.00 
AM to 12.00 PM (Art. 7 and 12).  The same Article 12 prescribes that organizer can notify competent authority about the 
assembly if he/she considers the assembly requires safety measures by the police. According to article 15 of the Act, 
the authorized body may ban the holding of the public assembly if it establishes one of the reasons from article 8 of the 
Act (if it endangers the safety of people and property, public health, morals, the rights of others and the security of the 
Republic of Serbia; when the purpose of the assembly is to incite violence, racial, national, religious or other 
discrimination, hatred or bigotry; to incite armed conflict or the use of violence, or violations of human rights and the 
rights of minorities; and if its purpose is in breach of the Act itself.). An appeal is allowed against such a decision on ban 
of assembly, but such an appeal does not delay enforcement of the subject decision. The Ministry of Internal Affairs 
shall decide on such appeal within 24 hours. Also, administrative dispute before Admistrative Court can be initiated 
against a decision on appeal. In addition, article 18 authorizes police officers to stop assemblies if circumstance from 
article 8 occur. The permitted location of an assembly is any location accessible to a gathering of a number of persons 
who are not individually identified (Article 4). A gathering shall not be permitted in a location in which, due to the 
characteristics of the location or its specific use, it might entail a threat to safety of people and property, public health, 
morals, the rights of others and the security of the Republic of Serbia, such as schools, health institutions and objects of 
strategic importance for the defence and security of the State (Article 6). 
 
We note that the said Act deleted some of the provisions of the previous Public Assembly Act (“Official Gazette of the 
Republic of Serbia”, nos. 51/92, 53/93, 67/93, 48/94 and 101/05), for example a provision which provided that local 
authority could prohibit the holding of an assembly if it would obstruct public transport. Also, a public assembly which 
obstructed road traffic could be only authorized if the organizer had accepted to bear the costs of re-routing traffic and 
had paid a deposit for that purpose. In addition, according to previous Act, some of the time limits for deciding on legal 
remedies were not set, which in practice lead to situation where remedy would be decided on only after the date of the 
planned assembly, which made its existence completely futile. 

 
- Case – law of the European Court of Human Rights 
 

We indicate that the European Court of Human Rights in the decision Đorđević and others v. Serbia (application no. 
5591/10, 9 February 2017) decided to strike out this case from the list of cases. The applicants complained that there 
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had been an unlawful interference with their right to freedom of expression and the right to freedom of peaceful 
assembly guaranteed by Articles 10 and 11 of the Convention, on account of the change of the location of the assembly 
in 2009 and the prohibition of the assemblies planned in 2011, 2012 and 2013. They also complained of the lack of an 
effective domestic remedy for their substantive complaints.  
 
The Court noted that the Constitutional Court in its decisions concerning the applicants’ constitutional appeals 
acknowledged the existence of a structural problem emanating from the application of the Public Assembly Act 1992 
and declared that that Act was unconstitutional and that the new Public Assembly Act 2016, which remedied all the 
shortcomings of the 1992 Act which are relevant to the present case, entered into force on 5 February 2016. 
 
The Court further noted that the structural problem resolved by the Constitutional Court was at the core of the 
applicants’ complaints. The change of the location of the Pride Parade in 2009, the prohibition on holding it in 2011, 
2012 and 2013 and the lack of possibility to challenge effectively the impugned decisions were the result of the 
application of the Public Assembly Act 1992. Moreover, even before the change of the relevant legislation, in 2014 and 
2015 the Pride Parades were held with official permission and police protection and passed off without incidents. That 
positive trend continued: the last Pride Parade, held on 18 September 2016, was also peaceful. The Court concluded 
that the circumstances about which the applicants complain directly – the legislation in relation to freedom of expression 
and freedom of peaceful assembly, as exemplified by the events in 2009, 2011, 2012 and 2013 – therefore no longer 
obtain and that the measures taken by the redress provided by the Constitutional Court was, in the circumstances, 
adequate and sufficient.  

 
- Projects  
 

Regarding possible projects in this subject we point out to results of the study conducted as part of the regional project 
‘The Western Balkans Assembly Monitor’ managed by the European Center for Not-for-Profit Act (ECNL). According to 
this study, during 2014, 16 assemblies were prohibited of which most were banned because they might obstruct the 
traffic, be threat to public health, public morality or security of people and property, while some were banned because 
they were aimed at causing and inciting national, racial and religious intolerance and hatred. The study also indicated 
that most of the problems regarding the respect of international standards in Serbia have occurred during: 1. public 
manifestations of LGBT activism, 2. protests for recognizing and recalling on accountability for war crimes committed by 
Serbian army forces during the 1990s wars, 3. massive trade union protests (especially those that included blockades of 
intersections relevant for domestic and international transport). It should be indicated that the study included a list of 
forbidden assemblies

107
. 

 

  Conditions encouraging the work of NGOs; they should be allowed proper conditions to function. 
[reference to the fourth annual report of the Secretary General, chapter III]. 

 

53.  Please provide good practices in relation to the preceding topic. 

 Estonia / Estonie:  

Estonian Human Rights Centre, in their annual report of 2014-2015, has mentioned as good practices that in September 
of 2015 the Let’s Do It Foundation in cooperation with the Estonian Debating Society and several other partners, and 
with the support of EEA NGO Fund initiated a new platform for community e-decision-making Citizen OS, which allows 
anyone to initiate discussions, participate in them and digitally sign decisions. The environment opens up new 
opportunities for using the aforementioned petition rights as well as hopefully making signing the minutes of general 
meetings of NGOs and the list of participants more convenient. The latter is still obligatory at making an application for 
register entry. 

 Germany / Allemagne:  

In Germany there are no specific regulations or restrictions regarding the work of NGOs.  

NGOs in Germany are mostly founded in the legal form of a registered association pursuant to the provisions of the 
German Civil Code. 

 Greece / Grèce:  

Law 4356/2015 established the “National Council against Racism and Intolerance” (ESRM) with the participation, inter 
alia, of NGOs and other actors of civil society. Among the main goals of the Council is the drafting of an Integrated 

National Action Plan Against Racism and Intolerance. 
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 Republic of Moldova / République de Moldova: 

A new Law on non-commercial organizations is about to be adopted by the Parliament of the Republic of Moldova. Its 
purpose is to improve the existent legal framework concerning non-commercial organizations in order to correspond 
with the international standards on freedom of association. The draft of Law removes the restrictions for certain 
categories of persons to constitute and take part in non-commercial organizations as founders, members or rulers, 
clearly regulates the bodies’ structure of an organization and their competences, reforms and simplifies the registration 
procedure, removes the territorial restrictions of non-commercial organizations activity and offers additional guarantees 
that secure the freedom of association.  

The draft of Law also offers the non-commercial organization the possibility to perform any activity that is not forbidden 
by law, including the economic activity, only if the profit is shared exclusively between its members. For the first time, 
the Law establishes the right of the non-commercial organization to practice social entrepreneurship, and to benefit from 
the mechanism of percentage designation.  

The draft of Law also offers a more flexible pattern for internal structure of the non-commercial organization, depending 
on the preferences of its members, and eliminates their obligation to annually inform the registration body on the 
continuation of its activity. The registration body shall be informed on the result of the organization’s activity only in case 
of organizations that own the statute of public utility and those that benefit of percentage designation. 

 

  States have an obligation to create a favourable environment for participation in public debate by all 
persons, free from fear. This extends to private parties and may require redress for actions such as 
employment dismissals. This section will address some of the issues arising in this context. 

 

54.  Please provide good practices in relation to the preceding topic. 

 Austria / Autriche: 

A favourable environment for participation in public debate by all persons is inter alia warranted by the mechanisms of 
e-government and e-participation. On the federal level and in some of the regions (Länder), citizens’ initiatives and 
petitions may be initiated and supported online. 

Participation in the legislative process and transparency of the legislative process is warranted by a public evaluation 
process, which has been further improved in 2017. Before a legislative proposal is brought in and debated in the 
National Council, any person has the possibility to bring in statements concerning ministerial drafts of laws via the 
website of the parliament. Provided the consent of the creator of the statement, it is published on the website of the 
parliament. Other persons can support such statements via the website of the parliament.  

 Germany / Allemagne:  

Reference is made to the general provisions in the field of German labour law cited in box No. 46. 

 

  Links between Article10 and Article 11 in the context of freedom of expression within a trade 
union dimension which may also concern a matter of general interest. Trade-unions have a 
watch-dog function similar to that of the press when it comes to questions related to working 
life.  

 
55.  Please provide good practices in relation to the preceding topic. 

 

  Freedom of expression as it extends to the workplace in general and to public servants in particular 
(Guja v. the Republic of Moldova). States need to make sure that the freedom of expression of public 
servants should not be unduly restricted. See also the relevant work of the European Committee on 
Legal Co-operation (CDCJ) on whistleblowing (including in the private sector) and Recommendation 
CM/Rec(2014)7 of the Committee of Ministers to member States on the protection of whistleblowers.  
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56.  Please provide good practices in relation to the preceding topics. 

 

 Georgia / Géorgie:  

Whistle-blower Protection 
 

The Government of Georgia considers the whistle-blower protection to be an important anti-corruption 

mechanism. In order to strengthen whistle-blower protection mechanisms, the Law of Georgia on Conflict of Interest 

and Corruption in Public Institutions (the Law on Conflicts of Interest) was amended several times. 

Initially, it should be noted that the Law of Georgia on Freedom of Speech and Expression since its adoption in June 

2004 foresees that everyone, except an administrative body, shall have the freedom of expression, which shall imply, 

among others, freedom of exposure and protection of whistle-blowers.
108

 

As for the amendments, it should be underlined that following to the recommendations of the Council of Europe Anti-

Corruption Group (GRECO), Georgia introduced amendments further regulating the protection of whistle-blowers 

in 2009 into the Law on Public Service and into the Law on Conflicts of Interest.
109

 The mentioned amendments - 

requiring public servants to report suspicions of corruption and setting out various measures to protect them 

from adverse consequences was welcomed by GRECO.
110

 

In addition, in 2013 with the aim to contribute to overhauling the institution of whistleblower protection and 

bringing it in compliance with international standards the relevant draft amendments
111

 were elaborated by the 

Ministry of Justice in cooperation with the Civil Service Bureau (CSB). The amendments were introduced to the 

existing Chapter V
1
 (protection of whistle-blower) of the Law on Conflicts of Interest.

112
 Various international instruments 

were used in the drafting process. Furthermore, within the framework of EAP/CoE Facility Project on “Good Governance 

and Fight against Corruption”, the amendments were submitted to the CoE for expertise. The CoE adopted its 

Recommendations (Technical Paper) on the mentioned Draft Amendments in 2013.
113

 The amendments were refined 

accordingly by the Ministry of Justice in November 2013. The amendments were adopted by the Parliament of 

Georgia and entered into force in April 2014.  

According to the aforesaid amendments, additional guarantees for whistle-blowers are provided: protection of 

confidentiality, protection of whistle-blowers or their relatives from a detrimental action in reprisal for disclosure. In 

addition, the list of persons to whom whistle-blowers can approach in relevant situation has been defined.
 114

 

Moreover, in order to further strengthen the protection of whistle-blowers, as recommended in the Third 

Progress Report on Georgia's implementation of the Action Plan on Visa Liberalisation by the European 

Commission,
115

 significant amendments were introduced to the Law on the Conflict of Interest (Chapter V
1
). The 

amendments were adopted by the Parliament of Georgia in October 2015.  

Pursuant to the aforementioned amendments, the whistle-blower protection rules which are prescribed by the Law 

are extended to any person outside the public sector and are not limited to current or former civil servants. 

Thus, the amendments increased the scope of definition of a whistle-blower and enabled not only active or former public 

official but any person to inform a body in charge of the review of whistle-blower's applications, an investigator, 

prosecutor and/or the Public Defender regarding the violation of the law or the general rules of ethics and conduct by a 

public servant (disclosed person) if any, which prejudices or may prejudice the public interests and the reputation of a 

respective public institution. Furthermore, according to the amendments, the disclosure shall also be informing by a 
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whistle-blower of the public and mass media after the body in charge of the review of whistle-blower's applications, 

an investigator, a prosecutor or the Public Defender makes a relevant decision.
116

 

Moreover, according to the amendments whistleblowing may also be made electronically, by using the web page 

www.mkhileba.gov.ge administered by the CSB and a so-called “Red Button” which provides an opportunity for 

whistle-blowers to address efficiently the violations occurred in civil service. The information uploaded by a whistle-

blower on the web-page administered by the CSB is forwarded to the appropriate public entity without any delay.
117

 

In addition to the above-mentioned, in 2015 the CSB was actively working towards raising awareness of civil 

servants regarding the issues of protection of whistle-blowers. At the beginning of 2015 a project “Strengthening 

Whistle-blowers Protection in Georgia” was planned and successfully implemented with financial support of the 

UNDP and the Government of Sweden. The activities of the project covered the development of a guideline on “Whistle-

blowers Protection”, the arrangement of information meetings with Ministries and central offices of State Ministers, the 

publication of the booklets on whistle-blowers’ rights and the production of a video clip.  

In April 2015, the CSB organized a Round Table, during which the project results regarding whistle-blowers issues 

together with the above information materials and video clip were presented to the members of the Round Table by 

representatives of the Bureau. Within the framework of the above project, in June 2015, the CSB and Regional Hub of 

Civil Service in Astana (ACSH) organized a joint two-day conference “Anti-corruption and Unity – The Experience of the 

ACSH Member Countries (Georgia’s example)” during which a guideline -“Whistle-blowers Protection” was 

presented.
118

 

Moreover, in 2015 the CSB organized training sessions pursuant to the obligations under the Action Plan for the 

implementation of the National Anti-corruption Strategy. Implementation of the training program was supported by 

the GIZ, NATO-Georgia Professional Development Programme (PDP) and UNDP regional and local development 

support project. Within the framework of the above project, 500 civil servants have been trained on the issues of ethics 

and whistle-blowers protection.
119 

In 2016 the mentioned training sessions were undergone by 660 civil servants.
120

 

 Germany / Allemagne:  

With a view to the protection of whistleblowers in general, reference is made to the information provided in box No. 46. 

Public servants enjoy freedom of expression to the same extend as private employees do. Though, if public servants 
engage in political activity, they have to exercise moderation and restraint as far as required by their status towards the 
general public and the obligations inherent to their duties (see section 33 (2) of the Law on the Status of Public Servants 
(Beamtenstatusgesetz, https://www.gesetze-im-internet.de/beamtstg/__33.html, only German version available.). 

 Republic of Moldova / République de Moldova:  

In 2013 the Government of the Republic of Moldova adopted a Regulation on whistleblowers which establishes the 
procedure of submission and examination of such information and sets out protection measures for persons who warn 
on illegalities in a voluntary way, with good faith and in public interest. It defines the notions of warning and 
whistleblower and sets the principles that shall be taken into account when registering and examining warnings, such as 
good faith, confidentiality, responsibility, non-abusive punishment in case a person offers in good-faith information that 
is proved to be ill-founded. 

According to the Regulation, the whistleblower benefit of the following protection measures: presumption of good-faith, 
confidentiality of personal data and transfer in another subdivision of the public authority. They may be applied 
cumulatively or alternatively. The whistleblower shall not be disciplinary sanctioned even if the inquiry shows that the 
information he/she gave is ill-founded. 

 Serbia / Serbie: 

 
Whistleblowers 
 
We note that freedom of expression in the workplace in general and among civil servants is, inter alia, regulated by the 
Law on Protection of Whistleblowers ("Official Gazette of the Republic of Serbia", no. 128/14). Namely, employees are 
entitled to disclose corruption, violation of regulations or violation of human rights to employer, competent state 
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authorities or media (Art. 5 and 13). Consequently, the employee enjoys certain protection mechanisms as a 
whistleblower. Firstly, a person authorized (by the employer) to receive disclosures shall protect the whistleblower’s 
personal data, unless otherwise indicated by whistleblower (Article 10). Secondly, Article 21 stipulates that a 
whistleblower is guaranteed not to be put in an unfavorable position due to whistleblowing (in relation to promotion at 
work, disciplinary measures and penalties, working conditions, termination of employment, salary etc.). In cases of 
inflicting damaging consequences due to whistleblowing, a whistleblower shall have the right to compensation for 
damage in accordance with the law regulating contract and torts (Article 22). A whistleblower that suffered damaging 
consequences due to whistleblowing has the right to court protection.  Acting judge shall have special competences in a 
field of whistleblowers (Article 25). In case the plaintiff has shown a likelihood during the proceedings that he had 
suffered damaging consequence due to whistleblowing, the burden of proof shall be on his employer and the employer 
shall have to prove that the damaging consequence is not in causal relation with whistleblowing or that the 
whistleblower failed to act in good faith (Article 29). Also, in a court protection proceedings regarding whistleblowing, the 
court may establish the facts even when not in dispute among the parties, and may also independently investigate facts 
not presented by either party in the proceedings, if the court deems it important to the outcome of the proceedings 
(Article 31). 
 
In fact, in certain situations employees are obliged to disclose corruption and violation of regulations. This obligation is 
stipulated by Article 18 of the Law on civil servants ("Official Gazette of the Republic of Serbia", nos. 79/05, 81/05, 
83/05, 64/07, 67/07, 116/08, 104/09, 99/14 and 94/17) which reads as follows „A civil servant shall be obliged to refuse 
the execution of a verbal and written order whose execution would represent a criminal offence and informs the director 
in writing, namely the authority that supervises the work of the state authority if the order was issued by director“. 
 
Regarding other good practises, we point out to activities of the web site https://pistaljka.rs/ which is financed through 

grants from USAID, Open Society, UNDP, EU, Dutch Embassy and the Serbian Ministry of Culture and Information. 
Pištaljka investigates abuses in government, public and private enterprises and other institutions and advocates for 
whistleblowers' rights. Pištaljka also offers legal advise to whistleblowers and organizes seminars in order for lawyers to 
specialise in this field of law. Finally, the said web site contains various articles on whistler blowers who disclosed 
corruption in public sector and therefore encourages others to follow the same practice. 

 

 D. FREEDOM OF EXPRESSION AND PROHIBITION OF DISCRIMINATION 
 
57. This section will address the careful balance that needs to be struck between allowing societies to be 
plural spaces, in which all voices and viewpoints can express themselves, while also preventing hate speech 
which can lead to violence and the stigmatisation of whole cultures or groups.  [Note to reader: The focus 
here should be on issues of discrimination. Avoid repetition of points made under the hate speech section.] 

  Promoting diversity and countering stereotypes should be addressed here [reference will be made to 
Guidelines of the Committee of Ministers to member States on the protection and promotion of human 
rights in culturally diverse societies would be beneficial here]. 

 

  Reference to international work e.g. on racial discrimination [such as Article 4 ICERD as an example 
obligation for States to counter racist or xenophobic speech]. 

 

58.  Please provide good practices in relation to the preceding topics. 

 Belgium / Belgique: 
 
Good practice: Integration pact (Flanders, region of Belgium) 
 
The integration pact is a project that started in January 2017 and will run until December 2019. The project receives 
funding from the government of Flanders and the European Union (more specifically the Asylum, Migration and 
Integration Fund).  
The project creates a partnership between the “Minderhedenforum” (an organization representing ethnic-cultural 
organisations in Flanders and Brussels and giving a voice to persons with a migration background), the government of 
Flanders, local authorities, employers, trade unions, education actors, the media and (in a later phase) representatives 
from the housing, culture and well-being sectors. 

The objective of the pact is to create broad public support and to stimulate as many actors as possible to take action to 
combat discrimination and to promote mutual respect. 

Bonne pratique: une loi du 22 mai 2014 tendant à lutter contre le sexism dans l’espace public 

La Belgique est le premier pays à disposer d’un instrument fort pour lutter contre le sexisme. Cette loi donne une 
définition du sexisme et le définit comme une infraction. Le sexisme dans notre société représente un terreau fertile à 
toutes formes d’inégalités entre les femmes et les hommes, de discriminations et de violences fondées sur le genre et 

https://pistaljka.rs/
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nuit gravement au vivre ensemble. L’objectif poursuivi par le législateur est de garantir l’égalité des femmes et des 
hommes en incriminant le caractère infractionnel des comportements sexistes. Cette loi a le mérite de donner à la société 
belge, un cadre et des limites sur ce qui est admissible ou non. Le message est clair : le sexisme n’est pas 
tolérable dans notre société. Le racisme était condamné pénalement, le sexisme l’est aussi. Il s’agit là d’une valeur 
symbolique non négligeable. Le phénomène est rendu visible. Cette loi a répondu à une nécessité sociale de prise en 

compte du sexisme, jusque-là absent du vocabulaire juridique. Grâce à ce cadre légal, l’IEFH peut apporter son aide aux 
victimes de sexisme gratuitement et en toute confidentialité. La victime peut également déposer plainte auprès de la 
police et prendre contact avec un avocat qui examinera la possibilité de se constituer partie civile et demander la 
réparation du dommage subi. 

La Cour Constitutionnelle a rendu un arrêt dans lequel elle confirme que cette loi est compatible avec la liberté 
d’expression. En effet, « l’affirmation du caractère infractionnel d’un comportement, parce qu’il est jugé par le législateur 
incompatible avec les valeurs fondamentales de la démocratie, peut aussi avoir un effet éducatif et préventif » déclare 
notamment la Cour.  

http://igvm-
iefh.belgium.be/fr/publications/lutter_contre_le_sexisme_un_enjeu_pour_legalite_des_femmes_et_des_hommes 

 Estonia / Estonie: 
 

The Estonian Diversity Charter is a voluntary written commitment that can be signed by any company, public institution or 
civil society organisation that values a discrimination-free work environment and makes the decision to work toward 
fostering diversity. The ten articles of the Diversity Charter emphasize diversity, inclusion and equal treatment as the 
central values of each charter member.   
 
The Charter is also a platform for members to learn from experts and from one another, share best practices, and 
promote the topic of diversity and inclusion in Estonian society. The Estonian Diversity Charter was established by the 
Tallinn University of Technology in cooperation with the 16 founding members on November 2, 2012. From 2016 the 
Charter is managed under the auspices of the Estonian Human Rights Centre. 
 
Currently the Charter has 80 members in Estonia. Similar charters are created across Europe and collaborate within the 
EU Platform of Diversity Charters. The platform connects the 18 existing Diversity Charters in the EU (Austria, Belgium, 
the Czech Republic, Denmark, Estonia, Finland, France, Germany, Ireland, Italy, Luxembourg, Poland, Spain, Sweden, 
Slovakia, Portugal, Hungary and the Netherlands) to facilitate the exchange of best practices and to support the Diversity 
Charters movement in Europe. The EU exchange platform allows the existing Charters to meet on a regular basis, to 
share their experiences and develop common tools and know-how. 
 
Several undertakings essential to the development of equality have been initiated by the equality commissioner. On 28 
September 2015, the advisory committee for gender equality assembled for the first time, which aims to advise the 
commissioner, including on drawing up strategic documents relevant to the work of the office of the commissioner. A 
competence centre was also created with the commissioner in 2015 in order to guarantee promotion of equality of 
genders and equal treatment with the use of instruments of the European Union Structural Funds. The competence centre 
provides counselling to ministries, provides information on the topic and offers training in cooperation with the Ministry of 
Finance for taking gender equality and principles of equal treatment into consideration. 
 
In the beginning of 2015 the feminist portal www.feministeerium.ee, which values equality, was initiated by a group of 
people supporting the feminist agenda. Several opinion pieces and analyses that have appeared there have also been 
published in several other media publications, thus taking the feminist message to the entire society. The election of the 
chauvinist of the year initiated by Feministeerium, where the explanations to the nominations for candidates are analysed 
by the editors and the winner is decided by the public vote at the end of the year, received a lot of attention. 
 
*** 
According to the Human Rights Centre, a positive fact that is worth mentioning is that the people in Estonia are 
increasingly more ready to stand up for themselves. The number of labour disputes in jurisdiction of the Labour 
Inspectorate related to unequal treatment has increased in comparison to the previous years. The applications submitted 
in 2014 had to do with various bases for discrimination, however, the largest number of applications asked to identify 
discrimination based on becoming or being a parent. The office of the commissioner has also achieved an important 
breakthrough in ordering payment of discrimination compensation in labour dispute committees and agreements between 
employers and employees.  

There were few court decisions in the period under observation (2014-2015). Ordering a larger discrimination 
compensation payment than the usual practice took place in administrative case no. 3-14-164/38, where Tartu 
Administrative Court ordered Estonian National Social Insurance Board pay the specialist made redundant from the social 
insurance board for his age a discrimination compensation in the sum of 8200 euros based on the Equal Treatment Act. 
 

 Georgia / Géorgie:  

National Policy to Combat Discrimination and Intolerance 
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As to the freedom of expression and the prohibition of discrimination, it should be stressed that one of the main 
aspirations of the new national human rights policy is to combat discrimination in the country. 

For the purpose to tackle the problem of intolerance and discrimination, an important step undertaken by the Government 
was the adoption of the Law on the Elimination of All Forms of Discrimination. The complex process of drafting of the 

law was launched and implemented by the Ministry of Justice of Georgia. Noteworthy, the draft law was presented to the 
CoE/ECRI, the OSCE/ODIHR and the UN/OHCHR for the review to incorporate the best international human rights 
standards. Most of the feedbacks and recommendations of the mentioned actors were reflected in the final text. The 
Parliament of Georgia adopted the Law in May 2014.

121
  

It should be underscored that adoption of the Law on the Elimination of All Forms of Discrimination – has been positively 
assessed, among others, by the Human Rights Committee - “Concluding observations on the fourth periodic report of 
Georgia” dated 19 August 2014

122
, in ECRI report on Georgia (fifth monitoring cycle) adopted on 8 December 2015

123
, by 

the Advisory Committee on the Framework Convention for the Protection of National Minorities, Second Opinion on 
Georgia adopted on 17 June 2015

124
 and by the Committee on the Elimination of Racial Discrimination – “Concluding 

observations on the sixth to eighth periodic reports of Georgia” dated 22 June 2016.
125

 

The anti-discrimination law extends the prohibition of discrimination to both public and private sectors. It 

prohibits any form of discrimination, being direct, indirect or multiple on the combination of two or more characteristics as 
vulnerable groups might be especially susceptible to multiple and concurrent forms of discrimination. Pursuant to the anti-
discrimination law, any person considering himself/herself to be a victim of discrimination may bring a court action against 
the person/institution which he/she considers to have committed the discrimination and may claim for moral and/or 
material damages. 

In that regard, it should be underlined that significant research on the issue of “Reflection of international standards 
regarding the prohibition of discrimination in practice of domestic courts” has been conducted by the Supreme 
Court of Georgia. Within the framework of the research, 77 judgments/decisions (civil/administrative cases) rendered 

from the adoption of Antidiscrimination Law till the end of 2016, provided by the first instance and the appellate courts (36 
appeals)

126
 have been studied.

127
   

It should be underlined that while discussing the alleged facts of the discriminatory treatment, the Antidiscrimination 
Law is applied frequently by the first instance and the appellate courts.

128
 Furthermore, the analysis of the above 

judgments/decisions reveals that Article 14 of the Convention and Article 1 of the Protocol No. 12 to the Convention 
is taken into account together with the national legislation by the common courts while considering the alleged fact of 

discrimination.
129

 In some cases, the case-law of the European Court of Human Rights (the Court) is reviewed in details 
and afterwards applied precisely and analysed with regard to the factual and legal circumstances of the specific case.

130
 

Moreover, international regulations and the case-law of the Court is actively applied in respect of the labour relations.
131

  

The Antidiscrimination Law also vests the authority to monitor its implementation with the Public Defender’s 
Office of Georgia (PDO). In particular, the Public Defender pursues the four directions in order to ensure the 

implementation of his functions in that regard: examining cases of discrimination; developing legislative proposals; 
implementing public awareness raising campaigns; maintaining a database of discrimination cases and preparing special 
annual reports.

132
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http://www.ombudsman.ge/en/reports/specialuri-angarishebi/on-combating-against-discrimination-its-prevention-and-state-of-equality.page
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According to the law, following the examination of a case, the Public Defender makes one of the following decisions: a 
decision on mutual agreement; recommendation; general proposal; a decision on suspension of the case; a decision on 
termination of the case; a decision on admissibility.

133
 

Pursuant to Article 9 (3) of the Antidiscrimination Law, if the Public Defender confirms the act of discrimination after 
examining an application/complaint and if the consequences of the discrimination are not eliminated, the Public Defender 
shall end the proceedings with a recommendation regarding activities to be performed to restore violated equality. 
Moreover, according to Article 6 (2) “c”, the Public Defender is authorized to prepare and forward general proposals to 

relevant institutions or persons on the issue of preventing and combating discrimination. These decisions have 
recommendatory nature, however, the Organic Law of Georgia on the Public Defender of Georgia obliges public 
agencies to consider Public Defender’s decisions and respond within 20 days about the outcomes of the 
consideration.

134
 

In addition, it should be noted that pursuant to Article 21 “e” of the Organic Law on the Public Defender “The Public 
Defender of Georgia may in certain cases, act as a friend of the court (amicus curiae) in Common Courts and the 
Constitutional Court of Georgia.” Accordingly, Amicus Curiae regarding the disputes related to discrimination are 
submitted by the Public Defender on a regular basis.  

As noted above, statistical data on discrimination issues are recorded and analysed by the Public Defender. 

According to the statistics, from the day the Antidiscrimination Law was adopted (May 2014) till 31 August 2015, 107 
applications/claims were submitted to the Public Defender’s Office. In addition, the Public Defender initiated the 
examination of 4 more cases. From these 111 cases: General proposals were issued in 2 cases and a 
recommendation was issued in 1 case.

135
 Also, two opinions of the Amicus Curiae were submitted to the common 

courts.
136

 From 1 September 2015 to 31 August 2016 the Public Defender’s Office started to examine 113 new 
discrimination cases including 106 cases on the basis of applications submitted to the Office and seven cases by the 
initiative of Public Defender. Moreover, the Public Defender issued 12 recommendations and two general proposals 
and submitted five opinions of the Amicus Curiae to common courts.

137
 From 1 September 2016 until 31 August 

2017 the Office of the Public Defender started to examine 201 new discrimination cases, whereas the number of the 
cases in the previous years was much less. In 10 cases recommendations were made; in 8 cases general proposals 
were elaborated; and in 3 cases, the Public Defender submitted amicus curiae briefs to the common courts.

138
 Presently 

(as of 20 October 2017) the Public Defender examines 150 cases.
139

 

Thus, since the creation of the Department of Equality (22 August 2014) - structural unit of the Public Defender’s Office of 
Georgia - until 31 August 2017, the Public Defender addressed public agencies with 19 recommendations and 
general proposals; 16 recommendations and general proposals were addressed to private persons. Public 

agencies complied with 4 decisions of the Public Defender out of 19; 6 decisions were not accepted and 9 decisions are 
currently being implemented. As to the recommendations/general proposals issued to private persons, 3 out of 16 
decisions have been complied with and in other 13 cases, respondents have failed either to accept 
recommendations/general proposals or to reply with a letter.

140
 

As to the illustration of the topics of general proposals, it should be underlined that on 30 April 2016, the Public Defender 

issued a general proposal to the Ministry of Education and Science of Georgia in respect of removal of certain phrases 
and discussions containing stereotypes about persons with substance abuse, HIV infection and AIDS and 
stigmatizing them from approved school textbooks on biology for the eighth form. The respondent accepted the 
majority of the recommendations and notified the Office that the procedure for the approval of textbooks would be 

overhauled and new criteria would be introduced in the shortest period of time.
141

 Moreover, on 10 November 2016, the 
Public Defender addressed “Tabula” TV Company with a general proposal regarding a sexist promo video of the 

program “Restaurant”. The Public Defender considered that the video contributed to strengthening of gender 
stereotypes.

142
  Furthermore, on 6 February 2017, the Public Defender addressed the Parliament of Georgia with a 

general proposal concerning the use of hate speech by members of Parliament and use of other offensive words towards 

vulnerable groups.
143
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As for the recommendations, on 2 March 2016 one of the private companies was addressed with a recommendation by 

the Public Defender in order to refrain from publishing statements containing discriminatory content, to conduct its 
activities in compliance with the principle of equality and to ensure right of any person to have an access to job due to its 
discriminatory job application (the wordings to describe sex, age and marital status were used in a discriminatory 
manner) published on the website.

144
  

To sum up, the introduction of additional mechanism of monitoring and overseeing the implementation of anti-
discrimination policy by the Public Defender together with the national courts’ system further strengthens the fight against 
discrimination. 

 Germany / Allemagne: 
 

1) Germany puts great efforts on promoting diversity and countering discrimination. The latest National Action Plan on 
Combating Racism which has been adopted by the Federal Government in June 2017 (see above, box No. 32) lists a 
variety of activities and initiatives established or supported by the Federal Government and the Federal States 
(Länder) in this respect. 
 

2) An important instrument to counter discrimination is the General Equal Treatment Act (AGG), which came into force 
on 18 August 2006. It prohibits discrimination in employment and at work and in other contractual relationships under 
civil law for reasons of ethnic origin or race, of gender, of age, of a disability, of sexual orientation, as well as religion 
or belief. 

 
Pursuant to section 25 of the General Equal Treatment Act, the independent Federal Anti-Discrimination Agency (ADS) 
was set up at the German Federal Ministry for Family Affairs, Senior Citizens, Women and Youth. In accordance with 
section 26 (1) sentence 2 of the General Equal Treatment Act, the management of the ADS is independent in the exercise 
of its office, and is only subject to the law. Anyone can turn to the ADS who considers themselves to have been 
disadvantaged for reasons of race or because of their ethnic origin, gender, religion or belief, a disability, age or sexual 
identity. The ADS works together closely with other commissioners of the Federal Government, such as with the 
Commissioner for Matters relating to Disabled Persons and with the Commissioner for Migration, Refugees and 
Integration.  
 
The tasks of the ADS include: 
 

• free advice and information to persons turning to them and placement in advice, 

• efforts to reach an amicable agreement in the event of a dispute, 

• public relations work on the General Equal Treatment Act and on the tasks of the ADS, 

• prevention of discrimination, 

• implementation of academic studies, 

• submission of regular reports to the German Federal Parliament, connected with recommendations. 

All federal authorities and other public agencies within the Federation are obliged to support the ADS and to provide it 
with the necessary information.  

An unofficial English version of the General Equal Treatment Act can be found at: 
www.antidiskriminierungsstelle.de/SharedDocs/Downloads/DE/publikationen/AGG/ 
agg_in_englischer_Sprache.html 
 
3) Germany takes its obligations under international treaties like ICERD and ECRI and the cooperation with the respective 
treaty bodies very seriously. At the moment, Germany is preparing the next country report under ICERD which is due in 
summer 2018. 
 

 Greece / Grèce: 
 

Along with Law 927/1979 as mentioned above, Law 4443/2016 amended Law 3304/2005 on the implementation of equal 
treatment between persons irrespectively of racial or ethnic origin, religion or belief, disability, age or sexual orientation. 
The new law creates a single, clear and robust legal framework for the application of the principle of equal treatment. 
Most importantly, the new bill assigns overall powers to the Greek Ombudsman, (an independent authority protected by 
the Greek Constitution) to receive and examine complaints about discrimination both in the public and the private sector. 
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 Republic of Moldova / République de Moldova:  
 

The Council for Prevention and Combating of Discrimination and Ensuring Gender Equality was established by the Law 
on ensuring equality to prevent, educate and protect individuals against discrimination. The Council is impartial and 
independent of public authorities. In 2014 the Council was invested with powers of an investigating agent for certain 
categories of administrative offences.  
 

The observance of anti-discrimination policies is always monitored at the level of audio-visual communication and mass 
media.  
 

On 30 September 2016 the Government approved the draft Law on incriminating the bias based offences.  
 

The observance of the rights of the LGBT persons in the Republic of Moldova is ensured for them through peaceful 
actions carried out lately. 
 

The Strategy on inclusive diversity in the Republic of Moldova (2016-2026) was developed with the support of the OSCE 
High Commissioner on National Minorities, and was expertised by CoE.  
 

The spirit of tolerance and intercultural dialogue is promoted through traditional campaigns and ethno-cultural festivals, for 
instance International Mother Language Day (February of every year), International Romani Day (April of every year), 
Days of Ukrainian Culture (March of every year), Poland Spring (April of every year), Day of Slavic Literature and Culture 
(May of every year), International Holocaust Remembrance Day (January 2014, 2015, 2016) etc.  
 

Non-governmental ethno-cultural organizations of persons belonging to national minorities contribute to preservation and 
development of cultural identity, traditions and customs of ethnic groups. According to the IRB data, as of 01.01.2016 
there were 93 accredited republican public associations of persons belonging to national minorities (which represents 
about 30 ethnic minorities) and about 120 local non-governmental ethno-cultural organizations. The support to ethno-
cultural activities is provided through the House of Nationalities – a cultural, methodological, and informative center.  
 

On 21 December 2012 the Parliament adopted the Law for issuing a Declaration under Article 14 of the Convention on 
the Elimination of All Forms of Racial Discrimination (CERD), which entered into force on 13 May 2013. Consequently, the 
Republic of Moldova recognizes the competences of CERD to receive and consider communications from individuals or 
group of individuals within its jurisdiction claiming to be victims of a violation by the State Party of any of the rights set 
forth in the Convention, with a reserve that this Committee will not consider any communication, without ascertaining that 
this cause is not taken into consideration or it was not taken into consideration in another international procedure or 
regulation. The reserve is in accordance with the principle “Non bis in idem”. 

 

  The employment context can also feature here (i.e. countering discrimination, discriminatory speech 
which is not hate speech at the work place, reference to ECRI). 

 

  Relevant measures concerning education and awareness-raising on freedom of expression and the 
prohibition of discrimination may also appear here. 

 

59.  Please provide good practices in relation to the preceding topics on freedom of expression and 
the prohibition of discrimination [note these will be other than those that address hate speech]. 
[affirmative action in certain areas, etc.] 

 Estonia / Estonie: 
 

In 2013 the Equal Treatment Network that unites NGOs, whose main activities include protecting the equal rights of their 
target groups, was established. The objective of the Network is to support the Network members across specific target 
groups and cooperate in finding common interests, speak up jointly to achieve this, and organize other activities. The 
Network collaborates with national institutions within the common interest, and promotes the institutions to better follow 
and value the principle of equal treatment. 

*** 

Tallinn University of Technology Department of Law, in cooperation with the Estonian Human Rights Centre carried out 
a 5-year project which purpose was to increase the Estonian society’s awareness about equal treatment and to fight 
against intolerance. Under the brand “Diversity enriches” (Erinevus rikastab) a multitude of seminars, conferences, 
campaigns, exhibitions, cultural events etc were carried out on various topics such as LGBTI, disability, age and race-
based discrimination. Particular attention was placed on the voice and participation of minorities in the society. 
 
 
 
 

https://intranet.coe.int/en/group/protocol/diplomatic-missions#portlet_56_INSTANCE_Nx9JFnbfMV7m
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 France: 
 
Bonne pratique relative à la lutte contre les discriminations dans le domaine de la justice 
 
En exécution des priorités gouvernementales définies, relayées par plusieurs circulaires de politique pénale, le 
ministère public veille à apporter une réponse adaptée à tous les faits de discriminations lorsqu’ils apparaissent 
suffisamment caractérisés et reste attentif à l’exemplarité de la réponse pénale.  

Pour ce faire, au-delà de la fermeté de la réponse pénale venant sanctionner des faits graves, les parquets s’attachent 
à mettre en œuvre, lorsque la nature des faits et la personnalité des auteurs le permettent, des réponses alternatives et 
pédagogiques afin de rappeler le principe de laïcité quand il a été remis en cause,  principalement par des stages de 
citoyenneté. 

Créés par la loi du 9 mars 2004, les stages de citoyenneté rassemblent en pratique des groupes d’une dizaine de 
stagiaires. Ils sont composés de modules de formation adaptés à la personnalité des condamnés et à la nature de 
l'infraction commise. Ainsi, des stages de citoyenneté autour de la thématique de la tolérance entre les religions ou de 
la « dissimulation du visage » peuvent être organisés. Dans la plupart des juridictions, des méthodes de pédagogie 

active et participative sont utilisées pour favoriser l’expression des stagiaires. Les intervenants auxquels le service 
pénitentiaire d’insertion et de probation (SPIP), la Protection Judiciaire de la Jeunesse (PJJ) ou les associations 
habilitées peuvent faire appel durant ces stages à différents intervenants, dont des représentants de l’Etat (policiers, 
enseignants, magistrats), des représentants des collectivités territoriales départementales ou municipales ou 
d’associations spécialisées, comme pour la promotion du principe républicain de laïcité. L’ambition du stage de 
citoyenneté est de dépasser le simple rappel à la loi pour amener l’auteur à engager une réflexion sur les 
conséquences de son comportement. L’objectif est par ailleurs de créer les conditions d’une reprise de dialogue entre 
les publics, les institutions et les secteurs de la société civile pour éviter la récidive. 

Par exemple, depuis 2014, un stage de citoyenneté sur la sensibilisation à l'histoire de la Shoah est organisé au 
Mémorial de la Shoah à Paris, musée consacré à l'histoire juive durant la Seconde Guerre mondiale dont l'axe central 
est l'enseignement de la Shoah. Ce stage peut être ordonné à l'égard d'auteurs (mineurs et majeurs) d'infraction à 
caractère raciste et antisémite. Il se déroule sur deux jours et peut regrouper jusqu'à 10 personnes maximum. Il fait 
intervenir différents représentants du Mémorial dans le cadre d'ateliers interactifs consacrés aux mécanismes du 
racisme et de l'antisémitisme, à l'antisémitisme à travers l'histoire et à l'histoire de la Shoah. Un système similaire a été 
mis en place au Mémorial de  Caen depuis octobre 2016. 

Le stage de citoyenneté a pu apparaitre comme une réponse adaptée à la contravention du port de tenue destinée à 
dissimuler son visage ou pour les infractions d’injure ou de provocation car il a pour objet de rappeler à l’auteur des faits 
les « valeurs républicaines de tolérance et de respect de la dignité humaine sur lesquelles est fondée la société » et de 

lui faire prendre conscience de sa responsabilité pénale et civile ainsi que des devoirs qu'implique la vie en société 
(articles 131-5-1 et R. 131-35 du code pénal).  

Le Gouvernement  entend poursuivre l’effort entrepris dans le domaine de la justice pour lutter contre les 
discriminations à caractère religieux, comme contre toutes les autres. Son action doit continuer à s’inscrire dans un 
processus de traitement égalitaire et de restauration du dialogue. 
 
 

 Georgia / Géorgie:  

National Policy in regard with Ethnic Minorities 
 

It should be underlined that the Office of the State Minister of Georgia for Reconciliation and Civic Equality coordinates 
collaboration of state strategy and action plans to support equal and full participation of individuals in civil and political 
life and drafts relevant action reports in that regard.  

Noticeably, adoption of the Civic Equality and Integration Strategy and the accompanying action plan for 2015-
2020

145
 was positively assessed by the Committee on the Elimination of Racial Discrimination in its concluding 

observations on the sixth to eighth periodic reports of Georgia.
146

 One of the significant goals achieved is that during the 
reporting period of last year, to ensure access to media and information by the representatives of ethnic minorities, a 
number of positive steps have been taken by Georgian Public Broadcaster, particularly, from August 2016, informational 
program continued to air on Georgian, Armenian and Azerbaijani languages; Also, the audiences are offered 

everyday information program in Abkhazian - 23:00, Ossetian - 23:30, Russian 00:00, lasting an average of 26 minutes; 
the Georgian Public Broadcaster, in cooperation with the Association of Regional Broadcasters implemented the project 
“Making information available in languages understood by ethnic minorities”, with financial support from the US 

Embassy; a weekly radio program which highlights the ethnic and religious holidays, cultural peculiarities, traditions, 
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challenges, violation of ethnic and religious minority rights and difficulties in the field of civil integration is also continued; 
moreover, weekly newspapers in Armenian and Azerbaijani languages are spread both in Tbilisi and in regions which 
are compactly populated by ethnic minorities; it is also noticeable that the Ministry of Corrections provides a variety of 
channels, within the technically possible limit of 15 channels, at penitentiary institutions for the accused/convicted 
persons from different nationalities. The ministry is trying to include all possible TV channels that can be accessed 
through satellite broadcasting for free. In such institutions, TV broadcasting is possible in four languages: Georgian, 
Russian, Turkish and Azerbaijani.

147
   

In addition, during the reporting period, the following measures were taken by the Central Election Commission 
(CEC), informational and advertising videos were translated into Armenian and Azerbaijani languages and 

broadcasted on the regional TV channels and on the Public Broadcaster; for the Parliamentary Election in 2016, the 
CEC printed information about voting procedures and available services in the Armenian and Azerbaijani 
newspapers; The CEC employed 4 members (Armenian - 2, Azerbaijani - 2) of the ethnic minority community to work 

at the information/call center and provide information about the Parliamentary Elections 2016 to the ethnic minorities in 
Armenian and Azerbaijani languages.

148
 

It is noteworthy, that in order to support the equal election environment for persons with disabilities a special working 
group is created at CEC. In particular, it ensures preparing the information video clip on services suggested to the 
voters with disabilities, which are accompanied with the sign language for the voters with hearing impairments; CEC 
webpage is adapted for blind voters and voters with visual impairments; deaf voters and voters with hearing 

impairments are able to receive information on electoral issues in sign language through video call at the CEC 
Information Center.

149
 

Ensuring access to broadcasting programs, electronic/printed media in ethnic minority languages and promotion of 
tolerance and cultural pluralism in media, as well as supporting public awareness in regards to the rights of ethnic 
minorities are still determined as important tasks within the framework of the Action Plan of 2017.

150
    

 Greece / Grèce: 

 
See para. 35 above. 
 

 Republic of Moldova / République de Moldova:  
 

The Anti-discrimination Manual for Judges was developed in 2014. The topics on preventing and combating 
discrimination are included in the curricula for the training seminars for judges, prosecutors and other actors from the 
justice sector offered by the National Institute of Justice.  
 
The Code of Administrative Offences was completed with a new offence related to violation of labour equality. 
 
In the last years the Antidiscrimination Council launched different social campaigns in order to raise the legal awareness 
of the population so that every individual could claim his right to equality and non-discrimination, under the Law no. 121 
of 2012 on ensuring equality.  
 
The “Non-discrimination caravan” social campaign consisted in different sessions of informing local workers from city 
halls, social assistance workers, workers in the education area, Police and other workers in what concerns non-
discrimination. Several documentaries have been projected and different discussions on this topic have been organized 
in several cities. 
 
The Antidiscrimination Council also launched a social spot related to non-discrimination. It promoted the motto “Be 
yourself. You have this right”. This social spot was also used during the trainings performed by the Antidiscrimination 
Council in collaboration with several NGOs.  
 
Another information campaign named “Good people” was also launched by the Antidiscrimination Council, during which 
the Council popularized the provisions of the Law no. 121 on ensuring equality, proving that this law represents a 
powerful instrument for protecting the rights of each individual in the Republic of Moldova.  
 
The National Action Plan on Human Rights (2018-2022) includes the consolidation of institutional capacities of the 
Interethnic Relation Office and the Anti-discrimination Council, having in mind the important role of these institutions in 
monitoring the minorities’ situation in the Republic of Moldova. 
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APPENDIX I / ANNEXE I - SUBMITTED BY FRANCE / TRANSMISE PAR LA FRANCE 
 

 

 

 

 

 
 

 
 
FICHE REFLEXE DE LA DILCRAH SUR LES INJURES ET DIFFAMATIONS A CARACTERE RACISTE ET HOMOPHOBE ET 

PROVOCATIONS A LA HAINE A CARACTERE RACISTE ET HOMOPHOBE, A DESTINATION DES SERVICES ENQUETEURS 

GENERALISTES 
 

 
SOMMAIRE 

 

 

RESUME 

INTRODUCTION 

PARTIE I. 

LES INJURES ET DIFFAMATIONS RACISTES ET HOMOPHOBES ET LA PROVOCATION A LA HAINE 
RACIALE OU HOMOPHOBE 

I. Les infractions 

A. injure raciste ou homophobe 
B. Diffamation à caractère raciste ou homophobe 
C. Provocation à la haine, à la violence ou à la discrimination raciste ou homophobe 

II. La circonstance raciste ou homophobe 

A. Racisme et homophobie 

B. Caractère public ou privé 

PARTIE II. 

LES ETAPES DE L'ENQUETE ET LE PROCES VERBAL 

I. Les étapes de l'enquête 

A. Etape 1 : Indentifier l'auteur des propos 
B. Etape 2 : Déterminer si les propos son publics ou non 
C. Etape 3 : Qualifier l'infraction 
D. Etape 4 : Identifier un mobile raciste ou homophobe 
II. Exemple de procès-verbal 

 

ANNEXE I 

REPRODUCTION DES TEXTES LEGAUX ET REGLEMENTAIRES 
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RESUME 

 
ETAPE 1 : DEPÔT DE PLAINTE  
 
ETAPE 2 : IDENTIFIER L’AUTEUR ET EFFECTUER UN SIGNALEMENT PHAROS 
Pour une infraction commise sur Internet : 

- Vérifier si une réquisition a déjà été effectuée et autorisée par le Ministère public ?  
- Effectuer un signalement sur la plateforme Pharos.  

ETAPE 3 : LE CARACTERE PUBLIC OU PRIVE DES PROPOS  
Les propos ont-ils été tenus dans un cadre privé ou public ?  

- Si public : ont-ils été tenus il y a moins d’un an ?  
- Si privé : ont-ils été tenus il y a moins de un an ? 

Le délai de prescription est le même, 1 an, qu’il s’agisse de propos publics ou privés (articles 65-3 et 65-4 de 
la loi du 29 juillet 1881 depuis la loi n° 2017-86 du 27 janvier 2017 relative à l’égalité et la citoyenneté).  
Nb : si la réponse est négative, l’action est prescrite.  
 
ETAPE 4 : QUALIFIER LES FAITS  
 

COMMENT QUALIFIER LES FAITS ? 

Injure raciste ou homophobe Diffamation raciste ou 
homophobe 

Provocation à la haine, à la 
violence ou à la 

discrimination raciale ou 
homophobe. 

1) L’auteur a-t-il injurié la 
victime en tenant des propos 
outrageants ? 
  
2) Si oui, le mobile de l’auteur 
est-il est raciste ou 
homophobe ?   

1) L’auteur a-t-il porté une 
allégation ou imputé un fait à 
la victime ?  
 
2) Si oui, cela porte-t-il atteinte 
à l’honneur ou à la 
considération de la victime ?  
 
3) Le mobile de l’auteur est-il 
raciste ou homophobe ?  

1) Quels sont les termes 
employés par l’auteur ? 
  
2) Incitent-ils à la haine ou à 
commettre des actes de 
violence envers la victime ?  

OU 
Incitent-ils à discriminer la 
victime ?   

 
ETAPE 5 : IDENTIFIER L’INFRACTION PENALE ET CONNAITRE LA PEINE ENCOURUE 
 

 
TABLEAU RECAPITULATIF 

 

Injure raciste ou homophobe 

Publique Non publique 

Codes NATINF : 

- n°377 : Injure publique raciste ; 

- n°25691 : injure publique homophobe. 

Codes NATINF : 

- N°12293 : Injure non publique raciste ; 

- N°26410 : injure non publique 
homophobe. 

Articles 23, 29, 33 et 42 de la loi du 29 juillet 
1881 

Article 93-3 de la loi du 29 juillet 1982. 
 

Article R. 625-8-1, R625-8-2 du Code pénal 
Article 29 alinéa 2 de la loi du 29 juillet 1881 

1 an d’emprisonnement et 45.000 € d’amende 
obligation d’accomplir un stage de citoyenneté, 

affichage de la décision 
 

Contravention de 5
e
 classe (notamment amende, 

travail d’intérêt général, ou obligation d’accomplir 
un stage de citoyenneté) 

Diffamation raciste ou homophobe 

Publique Non publique 

Codes NATINF  Codes NATINF : 
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- N°373 : diffamation publique pour motif 
raciste ;  

- N°26545 : diffamation publique pour 
motif homophobe. 

- N°12292 : diffamation non publique pour 
motif raciste ;   

- N°26407 : diffamation non publique pour 
motif homophobe.  

Articles 23, 29, 32, et 42 de la loi du 29 juillet 
1881 
Article 93-3 de la loi du 29 juillet 1982 

Article R. 625-8-1, R625-8-2 du Code pénal 
Article 29 de la loi du 29 juillet 1881 

1 an d’emprisonnement et 45.000€ d’amende 
obligation d’accomplir un stage de citoyenneté, 
affichage de la décision  
 

Contravention de 5
e
 classe (notamment amende, 

travail d’intérêt général, ou obligation d’accomplir 
un stage de citoyenneté) 
 

Provocation à la haine et à la violence 

Publique Non publique 

Codes NATINF : 

- N°26578 : provocation publique à la 
haine / violence pour motif raciste. 

- N°25754 : provocation publique à la 
haine / violence pour motif homophobe.  

Codes NATINF : 

- N°26579 : provocation non publique à la 
haine / violence pour motif raciste ;  

- N°26413 : provocation non publique à la 
haine / violence pour motif homophobe.  

Articles 23, 24 et 42 de la loi du 29 juillet 1881 
Article 93-3 de la loi du 29 juillet 1982 
Article 131-26, 225-2 du Code pénal.  

Articles R.625-7, R.625-8-2 Code pénal 
 

5 ans d’emprisonnement et 45.000€ d’amende 
obligation d’accomplir un stage de citoyenneté, 
affichage de la décision 
 

Contravention de 5
ème

 classe (notamment 
amende, travail d’intérêt général, ou obligation 
d’accomplir un stage de citoyenneté) 

Provocation à la discrimination 

Publique Non publique 

NATINF 425 et 25757 NATINF n°12317 et 26416   

Articles 23, 24 et 42 de la loi du 29 juillet 1881 
Article 93-3 de la loi du 29 juillet 1982 
Article 131-26, 225-2 du Code pénal 

Article R.625-7, R.625-8-2 Code pénal 
Article 225-2 du Code pénal 

5 ans d’emprisonnement et 45.000€ d’amende 
obligation d’accomplir un stage de citoyenneté, 
affichage de la décision 
 

Contravention de 5
ème

 classe (notamment 
amende, travail d’intérêt général, ou obligation 
d’accomplir un stage de citoyenneté) 

 
* * 

* 
INTRODUCTION 

 
 

Le rôle des primo intervenant-e-s enquêteurs-trices est essentiel dans le bon déroulement des procédures 
visant à identifier et sanctionner les injures et diffamations racistes et homophobes

151
, ainsi que la 

provocation à la haine raciale ou homophobe. 
Les situations peuvent être très diverses mais recouvrent deux hypothèses : 

- Les propos en cause ont été tenus publiquement (réseaux sociaux ex : Twitter, Facebook, 
Instagram, presse) ; 

- Les propos en cause ont été tenus dans un cadre privé (mail, injures dans un lieu privé…). 

Selon une étude menée par l’Observatoire National de la Délinquance et des Réponses Pénales, 975.000 
personnes déclarent, entre 2007 et 2015, avoir été victimes d’injures à caractère raciste, antisémite ou 
xénophobe dans les deux ans qui ont précédé l’enquête. 
Pourtant, seulement 8% des victimes déclarent s’être déplacées dans un commissariat ou une unité de 
gendarmerie. Parmi les personnes s’étant déplacées, 5% d’entre elles ont renoncé à toute démarche une 
fois sur place. 

 

                                                           
151

 Le terme homophobe a été retenu par commodité de langage, mais doit être entendu comme regroupant 
la haine envers les personnes lesbiennes, gays, bisexuelles, et trans. 
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Le premier contact avec la victime est donc crucial : les propos litigieux qui touchent à l’identité de 
la personne peuvent l’avoir beaucoup affectée. Il est donc impératif d’assurer un climat de confiance 
afin que celle-ci puisse exposer la situation et retranscrire les faits sans omettre des détails. Il faut 
permettre à la victime de dénoncer des propos qu’elle considère raciste ou homophobe de la part de 
l’auteur des faits, sans craindre de ne pas être entendue.  
 

La plainte peut être déposée contre personne déterminée, si l’identité de l’auteur est connue de la victime, 
ou contre X si la victime ne connait pas l’état civil de l’auteur (ex : emails, messages sur les réseaux sociaux 
tels que Twitter…). 
Pour rappel, les poursuites en matière de racisme, antisémitisme et homophobie sont possibles en l’absence 
d’une plainte (article 48, 6° de la loi du 29 juillet 1881). 
 
Cette fiche réflexe a pour objet de permettre aux enquêteurs-trices d’avoir un outil clé-en-main afin 
d’appréhender au mieux les situations d’injures racistes, homophobes, les diffamations et les provocations à 
la haine. 

* * 
* 

 

PARTIE I 

LES INJURES ET DIFFAMATIONS RACISTES ET HOMOPHOBES  

ET LA PROVOCATION A LA HAINE RACIALE OU HOMOPHOBE. 

I. Les infractions 

A. Injure raciste ou homophobe : 

Une injure est le fait de tenir des propos outrageants envers une personne en raison de son origine, de 
son appartenance ou de sa non appartenance à une ethnie, une nation, une race prétendue ou une religion 
déterminée, de son sexe, de son orientation sexuelle ou identité de genre.  

Exemple : Je me fais insulter dans mon quartier quand je vais à la synagogue et quand je porte la kippa. 
Des personnes dont j’ignore le nom m’ont encore traité de « sale juif ».   

Injure raciste ou homophobe 

Publique Non publique 

Codes NATINF : 

- n°377 : Injure publique raciste ; 

- n°25691 : injure publique homophobe. 

Codes NATINF : 

- N°12293 : Injure non publique raciste ; 

- N°26410 : injure non publique 
homophobe. 

Articles 23, 29, 33 et 42 de la loi du 29 juillet 
1881 

Article 93-3 de la loi du 29 juillet 1982. 
 

Article R. 625-8-1, R625-8-2 du Code pénal 
Article 29 alinéa 2 de la loi du 29 juillet 1881 

1 an d’emprisonnement et 45.000 € d’amende 
obligation d’accomplir un stage de citoyenneté, 

affichage de la décision 
 

Contravention de 5
e
 classe (notamment amende, 

travail d’intérêt général, ou obligation d’accomplir 
un stage de citoyenneté) 

B. Diffamation à caractère raciste ou homophobe :  

La diffamation discriminatoire est le fait de porter toute allégation ou d’imputer un fait qui porte atteinte 
honneur ou à la considération d’une personne en raison de son origine, de son appartenance ou de sa 
non appartenance à une ethnie, une nation, une race prétendue ou une religion déterminée, de son sexe, de 
son orientation sexuelle ou de son identité de genre, ou de son handicap. 
Ex : Je suis professeur des écoles. Des tracts, sur lesquels était inscrit mon nom au-dessus des propos 
suivants : « vous n’êtes pas comme nous, on n’a pas confiance, parce qu’on sait bien ce que vous faites aux 
enfants et vous voulez influencer nos enfants pour qu’ils deviennent homosexuels ! » ont été distribués à 
l’entrée de l’établissement.  
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Nb : la diffamation à caractère raciste présente une spécificité en matière de preuve. La jurisprudence
152

 
interdit que l’auteur des propos diffamatoires essaie d’apporter la « preuve » de la véracité de ses propos, 
pour la dignité des débats et la protection des victimes.  
Exemple : un internaute faisant un lien entre la communauté musulmane et le terrorisme ne serait pas 
autorisé à essayer de « prouver » la véracité de son propos devant le Tribunal. 

Diffamation raciste ou homophobe 

Publique Non publique 

Codes NATINF  

- N°373 : diffamation publique pour motif 
raciste ;  

- N°26545 : diffamation publique pour 
motif homophobe. 

Codes NATINF : 

- N°12292 : diffamation non publique pour 
motif raciste ;   

- N°26407 : diffamation non publique pour 
motif homophobe.  

Articles 23, 29, 32, et 42 de la loi du 29 juillet 
1881 
Article 93-3 de la loi du 29 juillet 1982 

Article R. 625-8, R625-8-2 du Code pénal 
Article 29 de la loi du 29 juillet 1881 

1 an d’emprisonnement et 45.000€ d’amende 
obligation d’accomplir un stage de citoyenneté, 
affichage de la décision  
 

Contravention de 5
e
 classe (notamment amende, 

travail d’intérêt général, ou obligation d’accomplir 
un stage de citoyenneté) 
 

 

C. Provocation à la haine, à la violence ou à la discrimination raciste ou homophobe. 

La provocation à la haine ou à la violence raciste ou homophone est le fait de tenir des propos tendant à 
« susciter un sentiment d’hostilité ou de rejet envers un groupe de personnes »

153
 en raison, notamment, de  

- Leur sexe ; 
- Leur orientation sexuelle ou identité de genre ; 
- Leur origine ;  
- Leur appartenance – ou non appartenance – vraie ou supposée, à une ethnie, une nation, une race 

prétendue ou une religion déterminée.  

Exemple : Les parents d’élèves ont reçu un tract indiquant qu’il fallait retirer leurs enfants de ma classe, et 
me dénoncer, parce que j’avais été vu à la marche des fiertés.   
 
 

Provocation à la haine et à la violence 

Publique Non publique 

Codes NATINF : 

- N°26578 : provocation publique à la 
haine / violence pour motif raciste. 

- N°25754 : provocation publique à la 
haine / violence pour motif homophobe.  

Codes NATINF : 

- N°26579 : provocation non publique à la 
haine / violence pour motif raciste ;  

- N°26413 : provocation non publique à la 
haine / violence pour motif homophobe.  

Articles 23, 24 et 42 de la loi du 29 juillet 1881 
Article 93-3 de la loi du 29 juillet 1982 
Article 131-26, 225-2 du Code pénal.  

Articles R.625-7, R.625-8-2 Code pénal 
 

5 ans d’emprisonnement et 45.000€ d’amende 
obligation d’accomplir un stage de citoyenneté, 
affichage de la décision 

Contravention de 5
ème

 classe (notamment 
amende, travail d’intérêt général, ou obligation 
d’accomplir un stage de citoyenneté) 

 
Elle doit être différenciée de la provocation à la discrimination qui est le fait de tenir des propos incitant à 
opérer une différence de traitement entre deux individus « sans justification objective et raisonnable »

154
. 

Ex : une personne incite ses contacts à refuser de louer un bien immobilier en raison de l’origine ethnique / 
orientation sexuelle / identité de genre du locataire.  
 

Provocation à la discrimination 

Publique Non publique 

NATINF 425 et 25757 NATINF n°12317 et 26416   

                                                           
152

 Crim., 28 mars 2006, n°05-80634. 
153

 Crim. 14 mai 2002. 
154

 CEDH, 13 juin 1979, Marckx c/ Belgique. 
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Articles 23, 24 et 42 de la loi du 29 juillet 1881 
Article 93-3 de la loi du 29 juillet 1982 
Article 131-26, 225-2 du Code pénal 

Article R.625-7, R.625-8-2 Code pénal 
Article 225-2 du Code pénal 

5 ans d’emprisonnement et 45.000€ d’amende 
obligation d’accomplir un stage de citoyenneté, 
affichage de la décision 

Contravention de 5
ème

 classe (notamment 
amende, travail d’intérêt général, ou obligation 
d’accomplir un stage de citoyenneté) 

 
 

Prescription:  le caractère public ou non public n’a pas d’incidence sur le délai de prescription de l’action 
publique. 
Pour les propos publics (délit) : 1 an à compter du premier acte de publication ;  
Pour les propos privés (contravention) : 1 an à compter du jour où les propos ont été tenus.  
 

 

II. La circonstance raciste ou homophobe 

A. Racisme et homophobie 

Les différents textes applicables renvoient à de multiples notions. Un exemple peut permettre de mieux 
cerner ces notions :  

  Orientation sexuelle : un homme se fait insulter en raison de son homosexualité, réelle ou supposée.  

  Identité de genre : une femme reçoit des insultes sur Facebook parce qu’on prétend qu’elle est trans. 

  Origine : un internaute tient des propos insultants à l’égard des personnes d’origine maghrébine.  

  Religion déterminée : un femme se fait insulter dans la rue parce qu’elle porte un voile.  

 
Focus sur le critère de l’appartenance, vraie ou supposée, à une ethnie, une nation ou une race prétendue.  
Selon la jurisprudence, les notions d’« origine », « ethnie », « nation », « race prétendue », « religion », 
toutes renvoient à l’origine supposée de la victime. 
La loi elle-même a fait disparaitre le terme de « race » pour y substituer l’expression « race prétendue ». Cet 
ajout du terme « prétendue » permet de faire sortir du droit français l’idée selon laquelle il existerait plusieurs 
races.  
Le critère utile est celui de l’origine supposée de la victime. 
 

 
Les propos injurieux, ou diffamants, qu’ils soient à caractère raciste ou homophobe, peuvent être tenus à 
l’égard d’un individu ou d’une communauté de personnes.  
 
Enfin, en vertu des articles 48-1 à 48-6 de la loi du 29 juillet 1881, certaines associations peuvent porter 
plainte et se constituer partie civile. Pour ce faire, ces dernières doivent remplir deux conditions :  

1) Etre régulièrement déclarées depuis au moins cinq ans ; 
2) Leur objet statutaire doit prévoir de combattre le racisme (art. 2-1), de lutter contre l’apologie des 

crimes de guerre (art. 2-5), de combattre les discriminations fondées sur l'orientation sexuelle ou sur 
l'identité de genre (art. 2-6), ou encore de défendre ou à assister les personnes malades, 
handicapées ou âgées (art. 2-8). 

Attention : si l'infraction a été commise contre un individu, l'association ne sera recevable dans son action 
que si elle justifie avoir reçu l'accord de cet individu. 
 

B. Caractère public ou privé 

Selon les textes, l’infraction est publique si elle est exercée : 

-  soit par des discours, cris ou menaces proférées dans des lieux ou réunions publics, soit par des 
écrits, (« imprimés, dessins, gravures, peintures, emblèmes, images ou tout autre support de l’écrit, 
de la parole ou de l’image vendu ou distribué, mis en vente ou exposés dans des lieux ou réunions 
publics, soit par des placards ou des affiches exposées au regard du public »), mais également 
graffitis, tags, et tous autres écrits ; 
 

- soit par tout moyen de communication au public par voie électronique. 
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La question du caractère public ou privé correspond au cadre dans lequel se sont déroulés les faits. La 
réponse à la question : « les propos litigieux ont-ils été, ou non, publiés / diffusés ? » permettra de 
nombreuses situations à l’enquêteur de savoir si les propos sont publics ou privé. 
Cette étape est primordiale car les fondements légaux de l’action sont différents et les régimes juridiques 
varient sensiblement.  
 
Quelques exemples : 
 

 
Public 

 

 
Non public 

Publications sur Facebook / Twitter … 
Blog ;  

Vidéo Youtube ;  
Journal ; 

Insultes devant un public (réunion de quartier), 
ou dans un lieu ouvert au public;  

Messages privés sur Facebook / Twitter ; 
Mail ; 

Courrier ; 
Insultes dans un lieu privé ; 

 
 

 
 

 
Incidence :  le délai de prescription de l’action est de : 
Pour les propos publics (délit) : 1 an à compter du premier acte de publication ;  
Pour les propos privés (contravention) : 3 mois à compter du jour où les propos ont été tenus.  
 

 
 

PARTIE II 

LES ETAPES DE L’ENQUÊTE ET LE PROCES VERBAL 

I. Les étapes de l’enquête 

Identifier des propos injurieux, diffamatoires ou incitant à la haine, à la violence ou à la discrimination n’est 
pas toujours chose aisée. La liberté d’expression demeure le principe. Par conséquent, seuls des abus de 
cette liberté peuvent tomber sous le coup de la loi. Il est donc important de savoir identifier quels propos 
peuvent être sanctionnés. 
 

A. Etape 1 : Identifier l’auteur des propos 

La première étape pour l’enquêteur-trice sera d’identifier l’auteur des propos.  
Pour cela, l’enquêteur devra rechercher si une réquisition a d’ores et déjà été effectuée et autorisée par le 
Parquet.  
Un modèle-type de réquisitions a été défini par les opérateurs Internet. Les gendarmes N’Tech pourront 
fournir une assistance en cas de difficulté.  

Un signalement sur la plateforme PHAROS
155

, dépendant de l’OCLCTIC
156

, devra être immédiatement 
effectué par l’enquêteur-trice. pour l’ensemble des infractions commises sur Internet que sont :  

  Expression du racisme, de l'antisémitisme et de la xénophobie ; 

  Incitation à la haine raciale, ethnique et religieuse ; 

Ce signalement permet en effet de s’assurer de la conservation des preuves dans l’hypothèse où les propos 
litigieux seraient supprimés par leur auteur.  

En outre, PHAROS enregistre les adresses IP des émetteurs dont seuls les fournisseurs d'accès et de 
service sur internet connaissent les titulaires. Pour les besoins d'une enquête et après autorisation du 
Procureur de la République, les services compétents peuvent demander l'identification du numéro IP. 

                                                           
155

 Les développements ci-dessus sont extraits du site : http://www.interieur.gouv.fr/A-votre-service/Ma-

securite/Conseils-pratiques/Sur-internet/Signaler-un-contenu-suspect-ou-illicite-avec-PHAROS  . 
156

 Office central de lutte contre la criminalité liée aux technologies de l’information et de la communication.  

http://www.interieur.gouv.fr/A-votre-service/Ma-securite/Conseils-pratiques/Sur-internet/Signaler-un-contenu-suspect-ou-illicite-avec-PHAROS
http://www.interieur.gouv.fr/A-votre-service/Ma-securite/Conseils-pratiques/Sur-internet/Signaler-un-contenu-suspect-ou-illicite-avec-PHAROS
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Ces faits sont à signaler via le lien ci-dessous :  

https://www.internet-signalement.gouv.fr/PortailWeb/planets/Accueil!input.action 

Nb : si les propos litigieux ont été diffusés publiquement, en particulier sur Internet, et visent un ensemble de 
personnes, une communauté et non une personne individuelle, l’enquêteur-trice devra s’assurer auprès de 
sa hiérarchie qu’aucun dessaisissement au profit d’une autre unité n’a été déjà prononcé.  

 

Dans le cadre de l’enquête, il est recommandé à l’enquêteur de prendre connaissance des propos tenus par 
l’auteur sur les réseaux sociaux (Facebook, Twitter, Instagram).  

Ces derniers pourront permettre de cerner la personnalité de l’auteur des propos.  

 

 

B. Etape 2 : Déterminer si les propos sont publics ou non  

La deuxième étape sera d’établir si les propos sont tenus publiquement ou dans un cadre privé en 
considérant l’intention de l’auteur. Il s’agit ici d’identifier la bonne base juridique et de s’assurer de la non-
expiration du délai de prescription. 
Nb : Le choix a été fait de développer les considérations ci-après pour des infractions constituées dans un 
cadre public, mais les raisonnements sont identiques dans un cadre privé. 
 

C. Etape 3 : Qualifier l’infraction  

Le délit dit « de presse » ne doit pas être un délit d’opinion. Il faut donc s’assurer que le propos porte 
atteinte à l’honneur d’une personne, ou d’un groupe de personnes. Lors de cette étape, il s’agit pour 
l’enquêteur de pouvoir caractériser la situation qui se présente à lui (injure, diffamation…) 
Exemple : la diffamation repose sur l’imputation d’un fait, d’une allégation, à une personne afin de porter 
atteinte à son honneur. La diffamation ne peut donc être constatée que si des faits précis, pouvant faire 
l’objet d’un débat contradictoire, sont imputés à la victime

157
. 

Nb : depuis la loi relative à l’égalité et à la citoyenneté du 27 janvier 2017, le juge pourra procéder à une 
requalification des faits visés dans l’acte de poursuite initial. La requalification pourra être opérée entre les 
infractions suivantes : 

- Provocation à la haine ;  
- Diffamation à caractère raciste ;  
- Injure à caractère raciste. 

 

D. Etape 4 : Identifier un mobile raciste ou homophobe 

La situation caractérisée, il est ensuite nécessaire de vérifier que ce qui est en cause est l’origine 
supposée de la victime, son appartenance ou sa non-appartenance à une ethnie, une nation, une 
race prétendue, une religion, ou encore son orientation sexuelle ou son identité de genre.  
Intrinsèquement, l’enquêteur devra s’interroger sur le mobile de l’auteur de ces propos. Identifier un mobile 
raciste ou homophobe permet de s’assurer que le propos litigieux tombe sous le coup de la loi de 1881. La 
question est celle du rapport de causalité intellectuel entre, d’une part le mépris jeté sur la personne, et 
d’autre part l’origine supposée / race prétendue / religion / orientation sexuelle / identité de genre etc. de la 
victime.  
 

II. Exemple de procès-verbal 

 
L’abus de liberté d’expression n’est pas un délit d’opinion. Les opinions politiques de l’auteur des propos, 
comme ses convictions religieuses, ne sont pas éléments pertinents dans la recherche du mobile. 
L’enquêteur doit se fonder sur les propos litigieux pour établir le mobile et ne pas supposer le mobile sur le 
fondement des idées politiques de l’auteur.  
 

                                                           
157

 Crim., 28 mars 2006, n° 05-80634. 

https://www.internet-signalement.gouv.fr/PortailWeb/planets/Accueil!input.action


 

 

91 

 
OBJECTIF : face à l’auteur des propos litigieux, le principal enjeu est de déterminer si ce dernier a tenu ces 
propos avec un mobile raciste ou homophobe. Il s’agit ici d’établir qu’il ne s’agit pas de propos politiques 
mais d’un véritable abus de liberté d’expression. Le procès-verbal ci-après est un exemple que peuvent 
utiliser les enquêteurs pour tenter de dégager ce mobile s’il existe.  
 
ETAPE 1 : Partir des propos suivants  
« Le [date], ont été tenus les propos suivants depuis une adresse IP dont vous êtes titulaire  : [citer les 
propos exacts de l’auteur]. Confirmez-vous être l’auteur de ces propos ? »   
 
ETAPE 2 : Décortiquer le discours. 
« Pourquoi avec vous utilisé le terme « [terme désignant la personne ou le groupe] ? » 
« Que signifie ce terme pour vous ? A quoi / qui renvoie t’il ? » 
« Quel était votre objectif en employant ce terme ? » 
« Pourquoi avez-vous utilisé ce terme pour désigner [victime] ? » 
« Quel était l’objectif que vous poursuiviez lorsque vous avez tenu ces propos ? » 
« Voyez-vous ce terme / ce message utilisé par d’autres ? » 
« Diffusez-vous vous-même ce type de propos via les réseaux sociaux / blog … ? » 
 

 

ANNEXE I.B - BREPRODUCTION DES TEXTES LEGAUX ET REGLEMENTAIRES 

___________________________________________________________________ 

 
Loi du 29 juillet 1881 sur la liberté de la presse 

 
 

  Article 24 

Seront punis de cinq ans d'emprisonnement et de 45 000 euros d'amende ceux qui, par l'un des moyens 
énoncés à l'article précédent, auront directement provoqué, dans le cas où cette provocation n'aurait pas été 
suivie d'effet, à commettre l'une des infractions suivantes :  
1° Les atteintes volontaires à la vie, les atteintes volontaires à l'intégrité de la personne et les agressions 
sexuelles, définies par le livre II du code pénal ;  
2° Les vols, les extorsions et les destructions, dégradations et détériorations volontaires dangereuses pour 
les personnes, définis par le livre III du code pénal.  
Ceux qui, par les mêmes moyens, auront directement provoqué à l'un des crimes et délits portant atteinte 
aux intérêts fondamentaux de la nation prévus par le titre Ier du livre IV du code pénal, seront punis des 
mêmes peines.  
Seront punis de la même peine ceux qui, par l'un des moyens énoncés en l'article 23, auront fait l'apologie 
des crimes visés au premier alinéa, des crimes de guerre, des crimes contre l'humanité, des crimes de 
réduction en esclavage ou d'exploitation d'une personne réduite en esclavage ou des crimes et délits de 
collaboration avec l'ennemi, y compris si ces crimes n'ont pas donné lieu à la condamnation de leurs 
auteurs.  
Tous cris ou chants séditieux proférés dans les lieux ou réunions publics seront punis de l'amende prévue 
pour les contraventions de la 5° classe.  
Ceux qui, par l'un des moyens énoncés à l'article 23, auront provoqué à la discrimination, à la haine 
ou à la violence à l'égard d'une personne ou d'un groupe de personnes à raison de leur origine ou de 
leur appartenance ou de leur non-appartenance à une ethnie, une nation, une race prétendue ou une 
religion déterminée, seront punis d'un an d'emprisonnement et de 45000 euros d'amende ou de l'une 
de ces deux peines seulement.  
Seront punis des peines prévues à l'alinéa précédent ceux qui, par ces mêmes moyens, auront 
provoqué à la haine ou à la violence à l'égard d'une personne ou d'un groupe de personnes à raison 
de leur sexe, de leur orientation sexuelle ou identité de genre ou de leur handicap ou auront 
provoqué, à l'égard des mêmes personnes, aux discriminations prévues par les articles 225-2 et 432-
7 du code pénal.  
 

  Article 32 

https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006070719&idArticle=LEGIARTI000033975382&dateTexte=&categorieLien=id
https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006070719&idArticle=LEGIARTI000006418506&dateTexte=&categorieLien=cid
https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006070719&idArticle=LEGIARTI000006418506&dateTexte=&categorieLien=cid
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La diffamation commise envers les particuliers par l'un des moyens énoncés en l'article 23 sera punie d'une 
amende de 12 000 euros.  
La diffamation commise par les mêmes moyens envers une personne ou un groupe de personnes à raison 
de leur origine ou de leur appartenance ou de leur non-appartenance à une ethnie, une nation, une race ou 
une religion déterminée sera punie d'un an d'emprisonnement et de 45 000 euros d'amende ou de l'une de 
ces deux peines seulement.  
Sera punie des peines prévues à l'alinéa précédent la diffamation commise par les mêmes moyens envers 
une personne ou un groupe de personnes à raison de leur sexe, de leur orientation sexuelle ou identité de 
genre ou de leur handicap.  
En cas de condamnation pour l'un des faits prévus par les deux alinéas précédents, le tribunal pourra en 
outre ordonner :  
1° L'affichage ou la diffusion de la décision prononcée dans les conditions prévues par l'article 131-35 du 
code pénal ; 

2° La peine de stage de citoyenneté prévue à l'article 131-5-1 du code pénal.  

  Article 33 

L'injure commise par les mêmes moyens envers les corps ou les personnes désignés par les articles 30 et 
31 de la présente loi sera punie d'une amende de 12 000 euros.  
L'injure commise de la même manière envers les particuliers, lorsqu'elle n'aura pas été précédée de 
provocations, sera punie d'une amende de 12 000 euros.  
Sera punie d'un an d'emprisonnement et de 45 000 euros d'amende l'injure commise par les mêmes 
moyens envers une personne ou un groupe de personnes à raison de leur origine ou de leur appartenance 
ou de leur non-appartenance à une ethnie, une nation, une race prétendue ou une religion déterminée.  
Sera punie des peines prévues à l'alinéa précédent l'injure commise dans les mêmes conditions envers une 
personne ou un groupe de personnes à raison de leur sexe, de leur orientation sexuelle ou identité de genre 
ou de leur handicap.  

* * 
* 

 
Code pénal 
________________________________________________________________________________ 
 

  Article R625-8-1 

L'injure non publique commise envers une personne ou un groupe de personnes à raison de leur origine ou 
de leur appartenance ou de leur non-appartenance, vraie ou supposée, à une ethnie, une nation, une 
prétendue race ou une religion déterminée est punie de l'amende prévue pour les contraventions de la 5e 
classe. 

Est punie de la même peine l'injure non publique commise envers une personne ou un groupe de personnes 
à raison de leur sexe, de leur orientation sexuelle ou identité de genre, ou de leur handicap. 

  Article R625-8  

La diffamation non publique commise envers une personne ou un groupe de personnes à raison de leur 
origine ou de leur appartenance ou de leur non-appartenance, vraie ou supposée, à une ethnie, une nation, 
une prétendue race ou une religion déterminée est punie de l'amende prévue pour les contraventions de la 
5e classe. 

Est punie de la même peine la diffamation non publique commise envers une personne ou un groupe de 
personnes à raison de leur sexe, de leur orientation sexuelle ou identité de genre, ou de leur handicap. 

  Article R.625-7 

La provocation non publique à la discrimination, à la haine ou à la violence à l'égard d'une personne ou d'un 
groupe de personnes à raison de leur origine ou de leur appartenance ou de leur non-appartenance, vraie 
ou supposée, à une ethnie, une nation, une race ou une religion déterminée est punie de l'amende prévue 
pour les contraventions de la 5e classe.  
Est punie de la même peine la provocation non publique à la haine ou à la violence à l'égard d'une personne 
ou d'un groupe de personnes à raison de leur sexe, de leur orientation sexuelle ou de leur handicap, ainsi 
que la provocation non publique, à l'égard de ces mêmes personnes, aux discriminations prévues par les 
articles 225-2 et 432-7.  

https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006070719&idArticle=LEGIARTI000006417308&dateTexte=&categorieLien=cid
https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006070719&idArticle=LEGIARTI000006417832&dateTexte=&categorieLien=cid
https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006070719&idArticle=LEGIARTI000006418506&dateTexte=&categorieLien=cid
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  Article R625-8-2 

Les personnes coupables des infractions prévues par la présente section encourent, outre les peines 
d'amende prévues par ces articles, les peines complémentaires suivantes :  
1° L'interdiction de détenir ou de porter, pour une durée de trois ans au plus, une arme soumise à 
autorisation ;  
2° La confiscation d'une ou de plusieurs armes dont le condamné est propriétaire ou dont il a la libre 
disposition ;  
3° La confiscation de la chose qui a servi ou était destinée à commettre l'infraction ou de la chose qui en est 
le produit ;  
4° Le travail d'intérêt général pour une durée de vingt à cent vingt heures ;  
5° L'obligation d'accomplir, le cas échéant à ses frais, un stage de citoyenneté.  
Les personnes morales déclarées responsables pénalement, dans les conditions prévues par l'article 121-2, 
des infractions prévues par la présente section encourent, outre l'amende suivant les modalités prévues par 
l'article 131-41, la peine de confiscation de la chose qui a servi ou était destinée à commettre l'infraction ou 
de la chose qui en est le produit.  
La récidive des contraventions prévues par la présente section est réprimée conformément aux articles 132-
11 et 132-15. 

 

 

https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006070719&idArticle=LEGIARTI000006417202&dateTexte=&categorieLien=cid
https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006070719&idArticle=LEGIARTI000006417342&dateTexte=&categorieLien=cid
https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006070719&idArticle=LEGIARTI000006417368&dateTexte=&categorieLien=cid
https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006070719&idArticle=LEGIARTI000006417368&dateTexte=&categorieLien=cid
https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006070719&idArticle=LEGIARTI000006417377&dateTexte=&categorieLien=cid
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APPENDIX II / ANNEXE II -  SUBMITTED BY GERMANY / TRANSMISE PAR L'ALLEMAGNE  
 

 
 
 
10 November 2016 

 
 

Psychosocial Assistance in Germany 
 

 
1. Situation in Germany 
 
Psychosocial assistance in court proceedings is already in place in several of Germany's Laender (federal 
states). Thanks to the positive experiences had with this system, Germany has introduced a nationwide right 
(starting 2017), especially for children and young people who are the victims of violent or sexual offences, to 
be offered professional care and support before, during and after the trial. This is called "psychosocial 
assistance in court proceedings."  
 
2. Psychosocial assistance in court proceedings 
 
Psychosocial assistance in criminal proceedings is a special form of non-legal support in criminal 
proceedings for particularly vulnerable aggrieved persons before, during and after the main hearing (three 
phases of assistance). It includes provision of information as well as qualified care and assistance during 
the entire criminal proceedings with the goal of reducing the individual burden on aggrieved persons and 
preventing their secondary victimisation. 
 
Psychosocial assistance in criminal proceedings is characterised by neutrality with regard to the criminal 
proceedings. Psychosocial assistance, for example, would not involve helping the victim to come to terms 
with his/her experience, or talking the offence through. 
 
Psychosocial assistance in court proceedings does not include legal counsel. In cases where 
psychosocial assistance is provided, victims have the right to legal counsel paid for by the state. 
 
Psychosocial assistants in Germany do not have the right to refuse testimony, and may at any time be 
summoned to court themselves as witnesses. 
 
3. Who qualifies for this assistance? 
 
Psychosocial assistance is provided in particular for children and young people who have been the victims of 
violent and sexual offences. This right is embedded in our Criminal Procedure Code. Under section 406g of 
this legislation, the court – upon application – orders the provision of psychosocial assistance in these cases. 
Psychosocial assistants have the right to be present during examination and interview. This Right is explicitly 
set out in section 406g subsection (1) of the Criminal Procedure Code. 
 
Adults may also have a right to professional assistance free of charge if they have been the victim of a 
violent or sexual offence, or if they have lost a close relative as a result of a criminal offence. In these cases 
the court exercises its duty-bound discretion in deciding whether to order such assistance. 
 
4. Who covers the costs? 
 
Where psychosocial assistance in court proceedings is ordered by the court, it is provided free of charge for 
the victim.  
 
The Act on Psychosocial Support in Criminal Proceedings (Gesetz über die psychosoziale 
Prozessbegleitung im Strafverfahren) stipulates a fixed fee for psychosocial assistance as standard. The fee 
is paid directly to the assistant if he/she is self-employed. If the psychosocial assistant is part of a victim 
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support organisation, however, and is remunerated by this organisation for his/her work, the fee claim 
passes to the organisation. The local Land justice ministry is responsible for the payment. 
 
The amount of remuneration is staggered according to trial stage and is fixed as follows: 
 
520 euros for assistance in preliminary proceedings, 
370 euros for assistance during the trial itself, 
210 euros for assistance after conclusion of proceedings in the first instance. 
 
These differing rates of remuneration take account of the differing workloads involved in providing assistance 
in each of the 3 phases of criminal proceedings. Preliminary proceedings require the highest level of 
engagement on the part of assistants.  
 
However, those who are convicted are also obliged to pay a share of the costs. The share of the court 
costs payable by the convicted party therefore increases by  
520 euros if assistance was provided in preliminary proceedings,  
370 euros if assistance was provided during the trial itself,  
210 euros if assistance was provided for an appeal hearing.  
 
5. Who is allowed to provide psychosocial assistance in court proceedings? 
 
It is important that the assistance provided is professional. This is why high standards of competence apply 
to those providing assistance. The Act on Psychosocial Support in Criminal Proceedings sets out minimum 
qualification standards. Persons providing psychosocial assistance in criminal proceedings must possess the 
professional qualifications, personal skills and inter-disciplinary competence to do so. 
 
In terms of professional qualifications, assistants require a university degree in social education, social 
work, education or psychology, or vocational training completed in one of these areas. Additionally, 
assistants must have completed a course of initial or further training, recognised by a Land, in the provision 
of psychosocial assistance in criminal proceedings.  
 
The personal skills required include advisory skills, communication skills and the ability to cooperate with 
others, the ability to deal with conflicts, and the ability to work under pressure.  
 
Inter-disciplinary competence includes basic knowledge in medicine, psychology, victimology, criminology 
and law. They must also know about the assistance available to victims locally. 
 
In Germany, the 16 Laender are responsible for accrediting individuals to work as psychosocial assistants. 
Psychosocial assistants can be self-employed or part of a victim support organisation. 
 
6. What are the standards that a psychosocial assistant works to? 
 
A number of practitioners – that is: judges and defence attorneys – expressed concern that assistants would 
influence the witness testimony provided by their clients. 
 
Experience in those Laender in Germany that already provide psychosocial assistance in court proceedings 
shows that these concerns are unfounded. Firstly, psychosocial assistants are highly qualified. Secondly, 
they work in accordance with specific principles which are now also anchored in law. For example, they are 
obliged to remain neutral vis-a-vis the criminal proceedings. This means that assistants do not talk to victims 
about the offence itself or help them come to terms with the acts they have suffered. This is made clear to 
victims from the very beginning. Psychosocial assistants may be examined as witnesses at any time. They 
have no right to refuse testimony. 
 
 

Code of Criminal Procedure 
 

Section 406g 
 

Psychosocial assistance in the proceedings 
 

(1) Aggrieved persons may avail themselves of psychosocial assistance in the proceedings. The person 
providing psychosocial assistance shall be permitted to be present during the aggrieved person's 
examination and, accompanying the aggrieved person, during the main hearing. 
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(2) The principles of psychosocial assistance in criminal proceedings as well as the standards of 

qualification and the remuneration of individuals providing psychosocial assistance shall be based upon the 
Act on Psychosocial Assistance in Criminal Proceedings of 21 December 2015 (Federal Law Gazette p. 
2525, 2529) in the respectively valid version. 

 
(3) Pursuant to the conditions stated in section 397a (1), numbers 4 and 5, a person shall be appointed to 

provide psychosocial assistance upon application by the aggrieved person. Given the conditions stated in 
section 397a (1), numbers 1 to 3, a person may be appointed to provide psychosocial assistance upon 
application by the aggrieved person if the particular vulnerability of the aggrieved person so requires. Such 
appointment shall be free of charge for the aggrieved person. Section 142 (1) shall apply mutatis mutandis 
for the appointment. In preliminary proceedings, the court competent pursuant to section 162 shall decide. 

 
(4) A person providing psychosocial assistance in criminal proceedings who has not been appointed may 

be prohibited from being present during the examination of the aggrieved person if his presence might 
endanger the purpose of the investigation. Such decision shall be made by the person conducting the 
examination; the decision shall not be contestable. The grounds for denial shall be documented. 

 
 
 

Act on Psychosocial Support in Criminal Proceedings (Gesetz über die psychosoziale 
Prozessbegleitung im Strafverfahren) 

 (PsychPbG) 
 

Section 1 
 

Subject 
 
This Act shall govern the following areas pertaining to psychosocial assistance in criminal proceedings 
pursuant to section 406g of the Code of Criminal Procedure (Strafprozessordnung, StPO): 
 
1. Principles of psychosocial assistance in criminal proceedings (section 2), 
 
2. Standards of qualification for persons providing psychosocial assistance in criminal proceedings (sections 

3 and 4), and 
 
3. Remuneration of persons providing psychosocial assistance in criminal proceedings (sections 5 through 

10). 
 

Section 2 
 

Principles 
 

(1) Psychosocial assistance in criminal proceedings is a special form of non-legal support in criminal 
proceedings for particularly vulnerable aggrieved persons before, during and after the main hearing. It 
includes provision of information as well as qualified care and assistance during the entire criminal 
proceedings with the goal of reducing the individual burden on aggrieved persons and preventing their 
secondary victimisation. 

 
(2) Psychosocial assistance in criminal proceedings is characterised by neutrality with regard to the 

criminal proceedings and a separation between consulting and accompaniment. It does not include legal 
counsel or resolution of the factual situation, and may not result in influence being exerted on the witness or 
witness testimony being compromised. The person providing psychosocial assistance shall, at the beginning 
of his provision of assistance, inform the aggrieved person of the above, as well as of the fact that the person 
providing psychosocial assistance may not exercise the right to refuse to testify. 
 

Section 3 
 

Standards of qualification 
 

(1) Persons providing psychosocial assistance in criminal proceedings must posses the professional 
qualifications, personal skills and inter-disciplinary competence to do so. 
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(2) Professional qualifications shall include the following: 
 
1. A university degree in social education, social work, education, psychology, or vocational training 

completed in one of these areas, and 
 
2. A certificate of completion of a course of initial or further training, recognised by a Land, in the provision of 

psychosocial assistance in criminal proceedings. 
 
Persons providing psychosocial assistance in criminal proceedings must have practical career experience in 
one of the areas named in number 1 of the first sentence. 
 

(3) Persons providing psychosocial assistance in criminal proceedings shall themselves be responsible 
for ensuring that they possess the necessary personal skills. These include, in particular, advisory skills, 
communication skills and the ability to cooperate with others, the ability to deal with conflicts, the ability to 
work under pressure, and organisational skills. 

 
(4) Inter-disciplinary competence includes, in particular, basic knowledge in medicine, psychology, 

victimology, criminology and law, as these pertain to the target group. Persons providing psychosocial 
assistance in criminal proceedings shall themselves be responsible for ensuring that they know about the 
assistance available to aggrieved persons locally. 

 
(5) Persons providing psychosocial assistance in criminal proceedings shall themselves be responsible 

for ensuring that they receive regular training for their further professional development. 
 

Section 4 
 

Recognition and further requirements 
 

The Länder shall decide which persons and bodies are recognised for the provision of psychosocial 
assistance in criminal proceedings, and, in order to do this, upon the further requirements of vocational 
training, practical career experience, advanced specialist training and regular further training. 
 

Section 5 
 

Remuneration 
 

(1) The remuneration of persons providing psychosocial assistance in criminal proceedings pursuant to 
section 406g (3) of the Code of Criminal Procedure shall be based on sections 6 to 10. 

 
(2) If a person providing psychosocial assistance is a member or employee of a non-public body, the 

remuneration (section 6) shall be owed to this body. 
 
(3) This Act shall not apply to the remuneration of 

 
1. members or employees of an authority or other public body if they provide psychosocial assistance in 

fulfilment of their official duties, 
 
2. members or employees of a non-public body if they provide psychosocial assistance in criminal 

proceedings in fulfilment of their duties and the body receives funding for their position for the provision of 
psychosocial assistance. 

 
Section 6 

 
Amount of remuneration 

 
Persons appointed to provide psychosocial assistance in criminal proceedings shall receive remuneration 

from the state treasury for performing their tasks in providing such psychosocial assistance 
 
1. in the amount of 520 euros in preliminary proceedings, 
 
2. in the amount of 370 euros in court proceedings in the first instance, 
 
3. in the amount of 210 euros after conclusion of the first instance proceedings. 
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The remuneration pursuant to the first sentence shall also cover claims to reimbursement of costs and 
expenses in connection with the provision of psychosocial assistance as well as claims to reimbursement of 
the turnover tax levied on the remuneration payment. 
 

Section 7 
 

Arising of the claim 
 

The claim to remuneration shall arise separately for each segment of the proceedings pursuant to 
section 6, first sentence. Court proceedings shall be deemed to commence when the court competent to 
conduct the main hearing orders the opening of main proceedings pursuant to section 203 of the Code of 
Criminal Procedure. 
 

Section 8 
 

Application of the Act on Remuneration of Attorneys 
 

Section 8 (1), section 47 (1), first sentence, section 48 (1), sections 54, 55 (1), section 56 (1), first 
sentence, and (2) of the Act on Remuneration of Attorneys shall apply mutatis mutandis to the scope and 
due date of the remuneration claim, as well as the setting of remuneration amounts and advance payments, 
including in appellate remedies. 
 

Section 9 
 

Expiry of the claim 
 

The claim to remuneration shall expire if it is not asserted before the court competent to set the 
remuneration amount within 15 months of the proceedings being terminated or finally concluded. 
 

Section 10 
 

Enabling clause; authorisation to issue statutory instruments 
 

(1) The Land governments may issue statutory instruments within their remits specifying that the 
provisions included in this Act on the remuneration claim of persons providing psychosocial assistance in 
criminal proceedings shall not apply if the Land governments have issued alternative provisions governing 
the remuneration of such persons. 

 
(2) The Land governments may delegate the authorisation under subsection (1) by statutory instrument to 

the Land justice administration authorities. 
 

Section 11 
 

Transitional provisions 
 

In derogation from the provisions of section 3 (2), first sentence, number 2, the Länder may provide until 
31 July 2017 that persons who have already commenced but not yet completed a course of initial or further 
training within the meaning of this Act may provide psychosocial assistance in criminal proceedings. 
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APPENDIX III / ANNEXE III -  SUBMITTED BY SERBIA / TRANSMISE PAR LA SERBIE  
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100 

ANNEX 2 

 

SUMMARY OF THE RE PORT 

ON IMPLEMENTATION OF THE LAW ON FREE ACCESS TO INFORMATION OF PUBLIC 

IMPORTANCE AND THE LAW ON PERSONAL DATA PROTECTION 

FOR 2016 

 

1. About the Commissioner’s Role and Activities 

This Summary of the Report on Implementation of the Law on Free Access to Information of Public 

Importance (hereinafter referred to as the “Law on Access to Information”) and the Law on Personal Data 
Protection (hereinafter referred to as “LPDP”) for 2016 outlines the situation in the respective fields governed 
by these two laws, obstacles to exercising the freedom of information and the right to personal data protection 
and the activities and measures undertaken by the Commissioner for Information of Information of Public 

Importance and Personal Data Protection (hereinafter referred to as “the Commissioner”) in 2016 within his 
mandate. 

The Commissioner's mandate is to protect and promote the freedom of information and the right to personal data 

protection and to oversee the legality of personal data processing by public authorities and all other entities 

that process personal data. Accordingly, in 2016 the Commissioner mostly ruled as the authority of second 

instance on individual complaints relating to violations of the freedom of information and the right to 

personal data protection and oversaw personal data processing, both ex officio and pursuant to citizens' 

reports. 

In addition, the Commissioner also provided expert assistance to public authorities in connection with the 

drafting of regulations, as they pertain to data processing and freedom of information; he submitted 
legislative initiatives to state authorities and gave opinions on implementation of laws; he organised or 

participated in numerous seminars and lectures, primarily for employees of public authorities and personal 
data controllers; he published positions from his professional practice; he maintained the Central Register of 

Data Files; he replied to citizens' submissions relating to the exercise of these two rights; he decided on 

requests for cross-border transfer of personal data out of Serbia; he took part in events of interest for the 
Commissioner's work at international and regional levels and in the state's activities relating to the European 

Union association process etc. 

The constant increase in the number of cases within the Commissioner’s purview since the beginning of his 

work has continued in 2016. In 2016, the Commissioner received 8,237 new cases, including 5,291 cases 

relating to freedom of information, 2,464 cases relating to personal data protection and 482 cases relating to 

both areas of the Commissioner's work. Together with the pending cases carried forward from the previous 

period (3,864), in 2016 the Commissioner worked on 12,101 cases in total. During 2016, the 

Commissioner closed 8,061 cases, including 5, 135 cases in the field of freedom of information, 2,454 cases in the 

field of personal data protection and 472 cases relating to both fields. There were 4,040 pending cases 

carried forward to 2017. The reason for such high number of pending cases is the fact that, for many years, the 

Commissioner worked with insufficient resources, while facing a huge influx of new cases. 

In 2016, the Commissioner also worked towards improving the functioning of his office, primarily within the 

framework of the two-year project launched in 2015 under an agreement between the Government of the 

Republic of Serbia and the Ministry of Foreign Affairs of the Kingdom of Norway. Of particular 

importance for this institution and other bodies are staff trainings and the obtaining of the highest 

certification level for the implementation of data safety standards - SRPS ISO/IEC 27001, as well as other 

preparations for the implementation of this standard in the Commissioner's work, which is scheduled to be 

completed by the end of 2017. 

Also, 21 employees at the Commissioner's Office underwent security clearance checks in 2016 and were 

issued with the requisite certificates by the Office of the National Security Council which allow them to 

access classified data in accordance with the Law on Data Classification; three of them have received 

security clearance to access data with the highest classification level, “state secret”, while 18 have 

received security clearance to access data classified as “top secret”, which they need for the normal exercise of 

their respective duties. 

The role and work of the Commissioner as the authority in charge of protecting the freedom of information 

and the right to personal data protection were made even more visible in 2016 through the Open Data Portal 

presenting the Commissioner's work, social networks, the media etc. The institution of the Commissioner 

and the incumbent personally received three awards for their achievements from civil society organisations in 

2016. 
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A. Freedom of Information 

 

1.1. Commissioner's Activities and Cnrrent Situation regarding Exercise and Protection of Freedom of 

Information 

 

In the field of freedom of information, Serbia has seen an upward trend in the number of freedom of 
information requests

158 
submitted by citizens to public authorities, coupled with a large number of complaints 

with the Commissioner due to difficulties in obtaining information. The average of three to four thousand 
formally lodged complaints a year (in the past four years) is proof that information is still difficult to 

obtain from public authorities in many cases without the Commissioner’s intervention and shows that 

citizens trust this independent state body when seeking protection of their rights. 

 

In 2016, the Commissioner resolved 5,135 cases in the field of freedom of information. Given the high 

number of complaints, most of the activities involved resolving individual complaints due to refusal of public 

authorities to grant access to information, procedures relating to enforcement of the Commissioner's decisions 

and activities relating to administrative disputes. Thus, in 2016 the Commissioner resolved 3,252 complaints 

(of which 2,852 were founded), pursuant to which he passed 1,180 decisions and 1,160 resolutions. At the 

proposal of the complainants, he conducted 245 enforcement procedures, in which he passed 154 enforcement 

and fining orders, while in 188 cases where the decisions had subsequently been implemented, the Commissioner 

terminated the procedures by passing resolutions. In 61 cases the Commissioner demanded of the 

Government to enforce his decisions. Based on the Commissioner’s resolutions on fining in the enforcement 

procedure, the budget received RSD 9,700,000 out of the total amount of RSD 13,200,000 in imposed fines. 

The Commissioner submitted 87 replies to claims against his decisions filed with the Administrative Court. 

He submitted 318 case files to the Administrative Inspectorate for the purpose of initiating infringement 

proceedings. 

 

Other activities of the Commissioner included: provision of assistance to citizens in the exercise of rights by 

giving opinions (160), clarifications for acting in the implementation of laws and compliance with statutory 
duties/written communication of an advisory and instructional nature (639); provision of opinions in 

connection with the passing of regulations and other legislative initiatives (65); communication relating to 
requests by information requesters lodged with or forwarded to the Commissioner (257), acting pursuant to 

requests for access to information by which citizens and representatives of the media requested information of 

public importance generated in the Commissioner' work (223), provision of training to employees of public 
authorities; preparation of publications and other ways of disseminating positions from the Commissioner's 

practice; participation in conferences and other professional events etc. The Commissioner also replied to 

petitions relating to actions taken by other authorities and issues mostly outside the Commissioner's sphere of 
competence (488). 

 

Exercise of the freedom of information had been improving constantly from the enactment of the Law on 

Access to Information (2004) to 2015. In parallel with this, efficiency of the Commissioner's interventions to 

protect this freedom also improved, as measured by the number of cases in which the requesters succeeded in 

exercising their right, i.e. received the requested information, relative to the number of justified complaints: in 

2015, it was 95.8%. 

 

Unfortunately, this positive trend in the exercise of the freedom of information was reversed in 2016. For 
the first time since the beginning of the Commissioner's work, the efficiency of his work measured by the 
number of cases in which the requesters received the requested information, which had been increasing year 

after year, was reduced in 2016 by 3.8%, while the number of justified complaints was increased by 2%. Of 
particular concern is the fact that the rate of compliance with the Commissioner's decisions by which he 
ordered public authorities to make information available was reduced by 10.1% in 2016 to 

73.6% of the passed decisions. The highest rates of non-compliance with the decisions were seen among local 

self-government authorities and organisations, public enterprises (national and local) and Ministries. 

 

Notwithstanding these figures, in 2016 the Commissioner's interventions pursuant to complaints once again 

resulted in information requesters receiving the requested information in a high percentage of cases (92%). 

After the Commissioner's intervention pursuant to a complaint, in most cases where the complaints were 

found to be justified (60.8%), the procedures were terminated because the public authorities subsequently 

                                                           

158 In 2005 there had been approximately two thousand requests, while in 2016 there were about thirty 

thousand. This figure is based on the 811 reports by those public authorities (about 28%) that submitted their 

annual reports to the Commissioner out of the total of 2,906 public authorities which are subject to mandatory 

reporting. 
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provided the requested information to the complainants. In many situations, the information was made 

available to the requesters only after the Commissioner has used all available mechanisms of coercion, i.e. 

enforcement procedures and fining of public authorities. Adding to this, the mechanism for enforcing the 

Commissioner's decisions, which is the Government's responsibility, did not function in 2016, similarly as in 

earlier years, while oversight by the Administrative Inspectorate failed to yield the expected results in terms 

of inevitable liability for violations of this right. 

 

Below is a selection of illustrative figures that best show the situation in the field of freedom of information 

in Serbia in 2016: There were many cases in which public authorities failed to act on received freedom of 

information request or replied they were unable to provide the requested information, without passing decisions 

with proper reasoning, as requested by the law; thus, the Commissioner received a high percentage of 

complaints against the so-called administrative silence (84.4%) which was only 33% lower than in 2015. 

 

The number of complained lodged with the Commissioner due to citizens' inability to exercise their 
freedom of information in 2016 was slightly lower than in the previous year, but nevertheless remained 

very high at almost 3,500. Nearly half of all complaints were lodged against Republic-level national and other 

authorities and organisations and some 46% of those were complaints against Ministries and their subordinated 
bodies. The share of justified complaints lodged with the Commissioner remains high at 87.7%. 

 

Compared with the previous year, public authorities denied freedom of information requests more frequently 

by citing abuse of the right (about 5%) or by invoking confidentiality of information (3.7%), even when the 

requested information related to public spending, investments, official actions etc. 

 

At the initiative of public activities, in 2016 alone the Republic Public Prosecutor's Office filed 15 legal 

actions against the Commissioner's decisions citing protection of public interest and in some cases demanding a 

stay of execution of the Commissioner's decisions. This was more than the total number of legal actions filed 

during all 11 previous years, when the same Prosecutor's Office filed I I legal actions against the Commissioner’s 

decisions. 

 
None of the Commissioner's decisions passed in 2016 were annulled by the Administrative Court

159
, 

although 111 legal actions were filed against the Commissioner's decisions in 2016, of which 90 were 
resolved. Inparallel with this, 126 legal actions were filed with the Administrative Court against the six 

authorities against which complaints cannot be lodged with the Commissioner, including 123 legal actions 

against the Government and one legal action against the National Assembly, the President of the Republic of 
Serbia and the Constitutional Court respectively. Out of the 40 resolved legal actions, 31were upheld, all of 

which had been lodged against the Serbian Government. 

 

Progress regarding compliance with the statutory duty of public authorities to improve the 

transparency of their work, as required by the Law on Access to Information, has been symbolic at best. 

The measures undertaken by the Commissioner in 2016 to ensure consistent implementation of the Guide 

on Preparation and Publishing of Information Booklets about the Work of Public Authorities have resulted 

in certain improvements regarding the so­called proactive disclosure of information; however, these 

improvements as a rule came only after the Commissioner intervened. Many public authorities which have a 

statutory duty to publish information booklets about their work, provide staff trainings, maintain data storage 

media and submit reports on implementation of this Law to the Commissioner have brazenly refused to do 

so for years without any liability or repercussions, although failure to comply with each of these duties is 

penalised as an infringement. 

 

Liability for violations of the law is lacking or is merely symbolic in great many cases given the 

number of such violations; furthermore, most of the infringement proceedings were instituted pursuant 

to petitions filed by information requesters as harmed parties and the number of such cases was many 

times higher than the number of cases initiated by the Administrative Inspectorate. This absence of 

liability is a direct consequence of the scope and quality of oversight of compliance with the Law by 

the Administrative Inspectorate and the divergent practice of magistrates' courts. 

 

1.2. About Obstacles to the Exercise of Freedom of Information 

 

The described situation in the field of freedom of information was largely due to the following obstacles: 

                                                           

159 The Administrative Court annulled on formal grounds and returned for repeated deliberation one resolution 

passed by the Commissioner in 2015. 
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1.2.1. Non-functioning of the Mechanism for Enforcement of the Commissioner's 

Decisions 

The Government has a duty, when asked to do so by the Commissioner, to undertake direct enforcement 

measures in accordance with the rules of general administrative procedure which apply to administrative 

enforcement in order to ensure the enforcement of the Commissioner’s decisions in cases where public 

authorities fail to do so voluntarily, even after the Commissioner has applied direct enforcement measures 

(fines/penalties). The Commissioner's decisions are final, binding and enforceable under the law and failure 

to comply with those decisions is punishable under the law as an infringement. 

In 2016, the Commissioner was forced to demand of the Government to enforce his decisions in much 

more cases (61) than in earlier years
160

; however, the Government failed to do so in a single case. For 

reasons of full disclosure, it should be noted that public authorities complied with the Commissioner's 

decisions after the Commissioner sent requests to the Government in only three cases, which can be 

attributed more to public pressure and media reports than to any intervention by the Government. 

Notwithstanding the statutory duty, the Commissioner’s requests for enforcement have been ignored since 

2010, when this duty was first introduced; to date, the Government has failed to act on 135 such requests in 

total. 

 

Although the share of unsuccessful interventions by the Commissioner is law (8%), it is worrying that 

access has been denied to information in relation to which public access would be more than justified, 

e.g. large investment projects by the government and spending of public money, failure of competent 

authorities to undertake statutory measures etc. 

 

As an example, notwithstanding all measures and formal decisions undertaken by the Commissioner pursuant 
to citizens’ grievances and complaints, the public has not been informed which measures, if any, the competent 

state authorities undertook and other circumstances surrounding the events of 25 April 2016 when buildings were 
demolished in Hercegovacka street in Belgrade, the so-called “Savamala” case. Access has also been denied 
to information contained in the official notes and the explanation of the decision made by the competent 
prosecutor's office not to investigate the crash of a military helicopter in March 2015, when seven persons 

were killed. Public authorities have refused to allow public access to information about management of the 
Smederevo Steel Mill, purchase of raw materials and termination of the Agreement, on the pretext that those 
were “classified data”. This case relates to the Management and Consulting Services Agreement for the 
operations of the company “Zelezara Smederevo” of 25 March 2015, entered into between the Government of the 

Republic of Serbia, the company “Zelezara Smederevo” d.o.o., HPK MANAGAMENT d.o.o. of Belgrade and 
HPK ENGINEERING B.V. of Amsterdam, the Netherlands. 

In 2016, the Government refused to enforce the decision to grant the Anti-Corruption Council and journalists 
access to information about the agreements entered into by Public Enterprise Srbijagas, the company 

Telekom Serbia and the company Air Serbia in 2015 in connection with marketing, advertising and public 
relations services, sponsorships/donations, promotional and media campaigns etc.; information about the loans 

granted by the Development Fund of the Republic of Serbia to the steel mill “Zelezara Smederevo” from 

2012 to 2015; agreements entered into by the Serbian Export Credit and Insurance Agency with “Pink 
international company” and evidence of execution of those agreements; transaction documents of Air Serbia and 

Etihad (Shareholders' Agreement, Support Services Agreement, long-term commercial agreements with the 

Belgrade Airport, the oil company NIS and “Tehnika”, the agreement on funding of the company Air Serbia by 
the Government, travel services and training agreements etc.) and other information. 

Another issue in addition to the non-functioning mechanism of enforcing the Commissioner’s decisions 

is the divergent jurisprudence of different courts in Serbia in connection with the enforcement of the 

Commissioner’s resolutions on the imposition of fines/penalties in the enforcement procedure, which 

exacerbates the problems with enforcement of the Commissioner’s decisions. The Basic Courts in the 

territory covered by the Court of Appeals of Belgrade, unlike other Serbian courts, have declined 

jurisdiction for enforcing the said resolutions. One of the consequences of this was the inability to forcibly 

collect the outstanding fines of two and a half million dinars in 2016 alone for the national budget. 

 

1.2.2.  Lack of Accountability for Violations of the Law 

For many years, the Commissioner's reports have expressed his concern about the lack of proper 

accountability for violations of the freedom of information and has been warning that such attitude of 

                                                           

160 In 2015, the Commissioner submitted 24 requests for enforcement of his decisions to the Government. 
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the competent bodies encourages public authorities to continue doing so, safe in the belief that they 

would never suffer any consequences. 

 

A direct consequence of this lack of accountability for violations of the freedom of information is the 
unacceptably large number of complaints lodged with the Commissioner and the Commissioner's inability to 
resolve all complaints within the statutory timeframe, which often leads to legal action and causes 
expenses and unnecessary budget expenses. Quite understandably, this causes dissatisfaction among citizens 
and additionally strains the Commissioner’s Office. 

Any form of violation of the freedom of information is punishable as infringement under the Law on Access to 
Information, including failure to act on a freedom of information request, provision of incomplete or inaccurate 

information, failure to comply with the Commissioner’s decisions to grant access to information and non-

compliance of public authorities with their duties regarding publication of information booklets about their 
work, submission of reports to the Commissioner and provision of trainings. Oversight of compliance with the 

Law is the responsibility of the Ministry of Public Administration and Local Self-Government. According to the 

report submitted to the Commissioner, in 2016 the Administrative Inspectorate conducted inspections only in 
cases of non-compliance with the Commissioner's orders and, to a lesser extent, in cases of failure to publish 

the information booklets. Taking into account that, on the one hand, the fact that almost three thousand 
complaints were found to be justified provides proof of violations of the freedom of information pursuant 

to submitted requests and the level of compliance of public authorities with their duty to improve the 

transparency of their work, and taking into account on the other hand the number of infringement 
proceedings initiated pursuant to petitions by the Administrative Inspectorate in 2016 (46) and especially their 

outcomes, the glaringly apparent conclusion is that, in most cases, accountability is either completely lacking 

or symbolic at best. Because of this inspection policy, which had not seen a single infringement proceeding 
initiated for violation of the freedom of information in several years (2011-2015), certain state-owned 

companies, like Srbijagas, have paid dozens of fines in the executory procedures conducted by the Commissioner, 
but still refuse to provide information to requesters. 

Appallingly, given this state of affairs, the number of infringement proceedings were instituted pursuant to 

petitions filed by citizens whose rights had been violated as harmed parties was many times higher than 

the number of cases initiated by the Administrative Inspectorate. 

Even when fines were imposed, they were close to the statutory minimum amount and appellate proceedings 

were often terminated because the statute of limitation had expired. In this context it should be noted that, in 

the process of amending the Law on Misdemeanours, the Ministry of Justice rejected the Commissioner's 

initiative to extend the statute of limitations on infringements under the Law on Access to Information, taking 

into account their anti-corruption potential. 

1.2.3. Postponed Amendments to the Law on Access to Information 

Since 2011, when the process of amending the Law on Access to Information was initiated and then 

suspended in 2012, its amendments have not been passed and the timeframe for doing so has been extended 

year after year without proper reason. As a result, the obstacles that should be eliminated by amendments to 

the Law hamper the exercise of the freedom of information and impede the Commissioner's work. 
 
The competent authorities (initially the Ministry of Public Administration and Local Self­ Government and now the 
Ministry of Justice) have set a new timeframe for passing amendments to the Law on Access to Information 
with every amendment or new version of strategic documents, notwithstanding the fact that all authorities 
without exception have identified a need for increasing transparency in all processes conducted by public 
authorities, expanding the powers and the resources available to the Commissioner and ensuring mandatory 
compliance with the Commissioner's decisions and instructions, as well as a need for upgrading this Law. The 
most recent timeframe for adoption of amendments to the Law on Access to Information is the fourth quarter of 
2017.

161
 

 

This delay in amending the Law on Access to Information has stopped the sorely needed improvement of standards 

of proactive disclosure of information and of the anti-corruption potential of this law; the efforts to make the 
work of all public authorities more visible; to extend the application of the provisions of this Law to all 

entities with delegated public powers, including public notaries and bailiffs, as well as entities that are majority-

owned by the state; the efforts to increase accountability for violations of the Law by vesting the Commissioner with 
the power to file petitions for initiation of infringement proceedings; the efforts to ensure that the mechanism for 

enforcing the Commissioner’s decisions is fully functional; the efforts to improve the legal environment for the 
exercise of the freedom of information by stipulating that the Commissioner’s opinion must be sought in the 

legislative process and by putting in place safeguards to ensure that the level of rights guaranteed by the Law on 

                                                           

161 National Programme for Adoption of the Acquis -Second Revision, November 2016. 
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Access to Information and the achieved level of rights are not lowered by amendments to other regulations; and the 

efforts to enable public authorities to charge the costs of accessing information as own-source revenue instead of 

paying this revenue to the joint budget account as required by the currently applicable regulations, in a situation 
where the costs set out in the Government’s Regulation of 2006 have not been adjusted for inflation. 

 

The delay in amending the Law on Access to Information also delays the EU integration process in the field of 

freedom of information, the Directive on Re-use of Public Sector Information and the Directive on Public 

Access to Environmental Information. 

 

B.  Personal Data Protection 1.1. Legal Framework 

The inadequate legal framework is the main problem for and obstacle to personal data protection, which 

makes the situation in this field alarming. Due to the deficient legal framework, many issues are either not 

regulated at all or are improperly regulated, which in practice leads to numerous violations of the right to 

personal data protection, some of which are major in scope or significance. 

 

In view of this, it is imperative to fundamentally change the attitude of the state and the society towards personal 

data protection and towards privacy in general. 

 

The key reason for this is the fact that the competent state authorities, in particular the Serbian 

Government, have inexplicably, but persistently, refused for eight years now to take the necessary steps 

to regulate the legal framework for personal data protection, thus creating the associated adverse 

consequences. 

 

The legal framework in the field of personal data protection is inadequate both with regard to international 

law and international relations and with regard to national law. 

 
With regard to international law and international relations, harmonisation of national legislation with acquis 
communautaire is an international law obligation of the Republic of Serbia under the Stabilisation and 
Association Agreement

162 
and the status of a candidate for EU membership is indicative of the fact that European 

integration is key for the country's foreign and domestic policy. The fact is that the LPDP is not fully harmonised 
with earlier international documents and is even less so on even more counts with the recently adopted 
Regulation

163 (EU) 2016/679 of the European Parliament and of the Council of 27. April 2016 on the protection 
of natural persons with regard to the processing of personal data and on the free movement of such data, and 
repealing Directive 95/46/EC. This Regulation came into force on 24 May 2016 and will apply from 25 May 
2018,

164
 i.e. Member States have a two-year period to harmonise their national legislation with the Regulation. 

 

The vigorous legislative activity in the EU in 2016 in the field of personal data protection, the decisions of 

other authorities and bodies, including judicial decisions, as well as the positions and opinions of the Article 29 

Working Party, place a serious and demanding task before EU Member States to adapt to the new standards in this 

field. For Serbia, as a country on the path of EU accession, this requires large and very serious changes in the 

national legal order, including not only the enactment of a new LPDP, but also harmonisation of numerous other 

laws and implementing regulations with the European standards. 

 

The Commissioner, in accordance with his powers and his status of an independent state authority, has provided 

assistance and support in all situations to the competent authorities and bodies in the process of Serbia's EU 

stabilisation and association by providing the requested opinions and answers to questions. 

 

Serbia's national legal framework in the field of personal data protection is inadequate and thus utterly 

dysfunctional. There are multiple reasons for this. Firstly, many provisions of the LPDP are inappropriate or 

incomplete and certain issues are not regulated by the LPDP, just as they are not systemically regulated by other, 

separate laws. There is a number of issues that will have to be regulated properly, including e.g. video 

surveillance, processing of biometrics, the procedure for exercising the right to personal data protection, the 

procedure of transborder transfer of personal data, the oversight procedure, the Commissioner's powers, data 

safety, analysis of risk for data subjects in cases of specific processing that may pose a significant threat to their 

rights and the duty of data controllers to report to the Commissioner any breach of data safety; in this context, 

new concepts should be implemented in the data protection regime, including in particular the appointment of 

                                                           

162 http://www.seio.gov.rs/src/srbija-i-eu/sporazum-o-stabilizaciji-i-pridruzivanju  

163 https://www.poverenik.rs/sr/pravni-okvir-zo/medjunarodni-dokumenti/2502-uredba-201 

164 http://eurlex.europa.eu/legalcontent/EN/TXT/?uri=uriserv: OJ.L .2016.119.01 .0001.0l 

.ENG&toc=OJ:L:2016: 1 19: TOC 
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106 

data protection officers by certain data controllers (of specific types or those that perform mass processing of 

data or process specific categories of data) etc. 

 

Furthermore, the inadequate national legal framework for personal data protection is also reflected in deficient 
sector-level laws. Namely, it is necessary to amend numerous sector-level laws which as a rule incompletely 
regulate personal data processing in specific sectors, while certain sector-level laws do not regulate this subject 

matter at all. It is well known that pursuant to Article 8, item 1 of LPDP, the legal basis for data processing can 
be either the law or an individual's freely given consent. Many laws, especially those enacted before LPDP, 
do not contain provisions that govern in an appropriate manner the subject matter of personal data collecting, 
keeping, processing and use, although this is a constitutional duty (Article 42 paragraph 2 of the 

Constitution of Serbia); instead, the subject matter is often regulated by secondary legislation. Furthermore, 
secondary legislation often contains insufficient or incomplete arrangements governing technical and similar 
issues concerning data processing operations, although this is in fact the point of its existence. Another huge 
issue is the lack of certain implementing regulations the Serbian Government should have passed a long time ago, 

but still has not done so. So far, the only implementing regulations passed on time were those which were under 
the responsibility of the Commissioner. 

 

As an example, the Commissioner has pointed time and again to the need to adopt an instrument on the manner 

of filing and the measures for the protection of particularly sensitive data, which is a statutory duty, but the 

Serbian Government has still not done so (almost eight years after the statutory time limit). In addition, the Serbian 

Government should have adopted an Action Plan on Implementation of the Personal Data Protection Strategy, 

with would set out activities, expected effects, implementers of specific tasks and periods for their completion, but 

has still not done so (after more than six years). In this context, it is particularly important to emphasise that the 

Personal Data Protection Strategy of 2010 is obsolete and that a new strategy should be passed. 

 

1.2.  (Non-)Enactment of a New LPDP 

 

Given that numerous provisions of the LPDP are inappropriate and/or incomplete, while certain issues are not even 
regulated by the LPDP nor regulated systemically by other, special laws, for several years the Commissioner 
has been pointing this fact to the attention of the Government, including in particular the Ministry of 
Justice, proposing specific solutions, including a Model for a new LPDP prepared independently by the 
Commissioner (in October 2014). He presented this Model to the Ministry of Justice; however, only about a year 

after this, the Ministry of Justice announced that it prepared a Draft Law on Personal Data Protection, which 
had nothing in common with the Commissioner's Model Law, although this was a duty provided for in the 
Action Plan for Negotiation of Chapter 23

165 
(September 2015). Furthermore, the Action Plan also specifies that 

the new LPDP would be enacted in the fourth quarter of 2015, which did not happen, so the subsequent text of the. 

Action Plan for Negotiation of Chapter 23
166

, adopted in the session of the Serbian Government held on 27 April 
2016, this time limit was moved forward to the fourth quarter of 2016. However, the new LPDP was not enacted 
in the fourth quarter of 2015 or in the fourth quarter of 2016; indeed, it has not been enacted as of the date when 
this Report was completed and no new deadline has been specified for its enactment. 

 

Such (in)action of the Serbian Government, in particular the Ministry of Justice, clearly show that the 

Action Plan for Negotiations for Chapter 23, harmonised with the EU, was violated both before the opening 

of this Chapter and after its opening. The Commissioner has complied with all of his duties relating to 

implementation of the Action Plan for Negotiation of Chapter 23; indeed, he has even gone beyond strict 

compliance with his statutory duties by preparing the Model LPDP, although he lacks the power to 

propose laws or their amendments. Proof of this can be found in the Statistical Report on Efficiency of 

Implementation of the Action Plan for Chapter 23 by the Fourth Quarter of 2016
167

, adopted in December 

2016 (p. 55), which explicitly states that "the Commissioner has fully implemented all activities provided for 

in the Plan" (unlike certain other state authorities, including in particular the executive, as well as the 

legislature). 

 

In the working draft of the Serbia Progress Report of 9 November 2016, the European Commission 

stated, among other things, that "a new law on personal data protection in line with EU standards needs to 

be adopted urgently. Processing and protection of sensitive personal data, biometrics and video surveillance, 

                                                           

165 http://www.mpravde.gov.rs/files/Akcioni%20plan%20PGo/o2023o/o20Trecio/o20nacrt-

%20Konacna%20verzijaJ.pdf  

166 http://www.mpravde.gov.rs/tekst/12647/akcioni-pIan-za-pregovaranje-poglavIja-23-usvojen-na-sednici-

vlade-srbije-27-aprila-2016.php  
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http://www.mpravde.gov.rs/files/Statistickio/o20izvestajo/o20oo/o20sprovodjenju%20Akcinog%20planao/u2.0z

ao/o20PGo/o2023.pdf  
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http://www.mpravde.gov.rs/files/Statistickio/o20izvestajo/o20oo/o20sprovodjenju%20Akcinog%20planao/u2.0zao/o20PGo/o2023.pdf
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security of data on the internet and direct marketing remain inadequately regulated, leaving significant 

scope for abuse." However, this conclusion presented in the Report has not been implemented either, i.e. a 

new Personal Data Protection harmonised with EU standards has not been enacted. An additional 

aggravating circumstance is the fact that there is still no law that would systemically and comprehensively 

regulate numerous areas that are crucial in terms of personal data protection, including video surveillance, 

biometrics, security clearance checks etc. 

 

Because of this situation, in 2016 the Commissioner prepared a new Model LPDP, fully harmonised with 

the relevant standards set out in the new European documents, including in particular the said Regulation 

(EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 (As of the time of 

completion of this Report, the Commissioner has posted the text of this Model on his website and has 

invited all stakeholders, the expert community and the general public to discuss it in a hearing. After the 

hearing, which will take more than a month, the Commissioner will host a roundtable to discuss the 

Model. After adapting the text of the Model to the results and conclusions of the hearing, the 

Commissioner will make the Model available to the Government and the Ministry of Justice, just like in 

2014, of which the public will again be informed by appropriate means. The Commissioner believes that this 

Model, unlike the Model of 2014, will be subject to serious deliberation by the Government and the Ministry 

of Justice and will subsequently be adopted by the National Assembly. He also hopes its full and 

umeserved implementation would help improve and protect the human rights guaranteed by the 

Constitution). 

 

The indolent attitude of the competent Serbian authorities, including in particular the Government, towards 

personal data protection is· inexplicable and unconceivable, not least because our country is still in an early 

stage of implementing European standards in its internal legal order and especially in real life. This process 

should be made far more efficient and sound, with full respect for the principle of accountability. 

 

1.3. Commissioner’s Activities relating to Personal Data Protection 

 

In 2016, the Commissioner closed 2,454 cases, including: 835 inspections completed; 408 complaints 

resolved; 944 opinions on implementation of the LPDP given; 66 submissions resolved; 24 replies to legal 

action submitted to the Administrative Court; 11 forwarded requests resolved; 30 instructions for improving 

data protection and prevention issued; 8 requests for transborder transfer of data out of Serbia resolved; 125 

requests for changed in the Central Register resolved; 2 motions to protect legality acted upon; 1 motion 

for repeated procedure resolved; and 130 data files maintained by 332 controllers entered in the Central Register. 

 

1.3.1. Oversight 

 

The Commissioner completed 835 inspections in total, as follows: in 534 cases it was found that the 

inspected entity complied after the inspection; 217 cases were closed with notifications pursuant to Article 

50 because no irregularities were found; 74 cases were closed with official notes because it was found that 

no violations of the LPDP had been committed and no grounds existed for conducting inspections; 9 cases 

were closed by petitions for initiation of infringement proceedings; and 1case was closed by filing criminal 

charges. 

 

In cases where he found violations of the LPDP (356), the Commissioner issued 316 warnings and 30 

decisions and filed 9 petitions for initiation of infringement proceedings and 1criminal charge due to 

violations of the LPDP. 

 

By the end of the reporting period, out of the 174 warnings passed by the Commissioner under Article 50 

of the LPDP, 156 warnings were complied with, in one case there was partial compliance and one warning 

has not been complied with, while the remaining 16 are pending, which means that, as of 31 December 

2016, the percentage of compliance was 89.6%. (By the time of completion of this Report, on 1 March 2017, 

six more warnings were complied with, making a total of 162, which increased the percentage of 

compliance with the warnings under Article 50 of the LPDP to 93.7%.). 

 

Furthermore, by the end of the reporting period, of the 142 warnings passed by the Commissioner under 

Article 56 of the LPDP, 108 were complied with, in 9 cases the warnings were partially complied 

with, in 6 cases they were not complied with, while the remaining 19 warnings were pending, which 

means that, as of 31 December 2016, the percentage of compliance was 82.4%. (By the time of completion of 

this Report, on 1 March 2017, four more warnings were complied with, making a total of 112, which increased the 

percentage of compliance with the warnings under Article 56 of the LPDP to 85.2%.). 
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During the reporting period, the Commissioner passed 30 decisions and, according to the 
information provided, the controllers have fully or partially complied with 8 decisions passed 
by the Commissioner, 1 decision was not complied with, while the remaining 21 decisions 
were pending, which means that, as of 31 December 2016, the percentage of compliance was an 
absolutely unsatisfactory 30%. (By the time of completion of this Report, on 1 March 2017, tile 
Commissioner was informed that one more controller had complied with a decision, which means a 
total of 9 controllers fully or partially complied with tile Commissioner’s decisions, Ill us marginally 
improving the percentage of compliance with tile Commissioner’s decisions to 33.3%). Nearly all of 
the Commissioner's decisions that have not been complied with - 19 out of 20 - related to 
commercial banks, which have continued delaying their compliance with the Commissioner’s 
orders and destroying copes of certain documents containing numerous personal data of their 
clients which they had unlawfully collected and continue processing them. 
 

Below are some of the typical examples which are illustrative of the cases in which the Commissioner 
undertook measures within his sphere of competence. Thus, for example, after conducting an 

inspection at the Ministry of Health, the Commissioner found that it had established without 
proper legal grounds the Integrated Health Information System (IHIS), as a centralised electronic 

collection of personal data, in which it processed the personal data of employees and patients at 451 
health care institutions in the Republic of Serbia, including information about patients' health. The 

Commissioner found that 69,359 natural persons had access to personal data within the IHIS, 
which constituted a very real threat of potential compromising of information about citizens’ 

health. He therefore first issued a warning to the Ministry of Health and then, after finding that 

appropriate safeguards had still not been applied to this data, ordered the Ministry of Health to 
undertake all necessary measures to protect the personal data it processes under the IHIS. 
 

Also, in an inspection of the Tax Administration of the Ministry of Finance, the Commissioner found that 

a data “leak” had occurred, because the personal data contained in a natural person's tax return had been 

published by a media outlet as they appeared on the records of the Tax Administration. The Commissioner 

warned that appropriate safeguards to protect taxpayers’ personal data had not been undertaken and filed a 

criminal report with the Higher Public Prosecutor's Office against an unnamed individual at the Tax 

Administration for the criminal offence punishable under Article 146 paragraph 3 of the Criminal Code. 

 

Furthermore, based on the amended Decision on Scheduled Public Transport adopted by the City Assembly, the 

Commissioner found that ticket inspectors in public transport can determine the identity of citizens 

without legal grounds and without the presence of the police or the municipal police, while citizens are 

required to provide their information to them. Without questioning the importance of regulating public 

transport fare collection, the Commissioner pointed to the attention of the Assembly of the City of Belgrade that 

grounds for personal data processing must be provided by a law, rather than a piece of secondary legislation (such 

as the decision in question). He also presented this fact to the Ministry of Construction, Transport and 

Infrastructure, which he advised to undertake the necessary measures to amend and supplement the Law on Road 

Transport. 

 

The Commissioner was informed that certain employers subject their employees to polygraph tests, for 

example if they are suspected of having committed a criminal offence. Such was e.g. the case of "Perutnina Ptuj", 

which was advised by the Commissioner that it lacked proper legal grounds for the inadmissible processing of 

personal data of 17 of its employees who had been subjected to polygraph tests and explained such processing was 

disproportionate to the intended purpose. He gave similar advice to other employers as well. 

 
The lack of proper legal grounds for personal data processing is also evident in video surveillance, the use 
of which is still not systemically regulated by any law, so its use in practice is often disproportionate to the 
intended purpose. For example, in his inspections, the Commissioner came across a bizarre case involving video 
surveillance: namely, the Belgrade Bus Station had installed cameras inside toilet cubicles, allegedly for security 
reasons, while the sanitation department was in charge of monitoring(!). This processing was terminated pursuant 
to the Commissioner's Letter of Warning. Also, after conducting an inspection of the Republic Geodetic 
Authority (RGA) and subsequently also the Faculty of Law of the University of Belgrade, the 
Commissioner issued a letter of warning to these institutions because they processed personal data by 
video surveillance and streamed it online. Both institutions have complied with the Commissioner's warnings. 

 
The Commissioner conducted an inspection of the Republic Health Insurance Fund (RHIF) after a member 
of the RHIF's Managing Board had posted personal data of an underage beneficiary online. The 
Commissioner issued a relevant Letter of Warning and initiated an infringement proceeding. During the 

inspection, he found irregularities in the actions undertaken by the RHIF when processing personal data of 
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insurance beneficiaries, both because it had made personal data from the central records available to a 

member of its Managing Board without proper legal grounds and because it had failed to put in place the 
required measures to safeguard personal data. 

 

The Commissioner found in an inspection that the Ministry of Interior was compiling Daily Bulletins of 

Events, which it sent not only to authorised recipients within the Ministry of Interior, but also to a wide 

circle of external recipients, as had been customary at the Ministry of Interior for years. Most of those 

external recipients were not authorised to request or receive such information and did not need it to perform their 

respective duties. After a Letter of Warning sent by the Commissioner, the Ministry of Interior abolished the 

practice of sending personal data to external recipients. 

 

1.3.2. Complaints 

 
In the course of 2016, the Commissioner received 422 complaints, which was 37,5% more than in 2015. The 

continuing upward trend in the number of complaints lodged with the Commissioner since the effective 
date of the LPDP seems to indicate that citizens' knowledge of the LPDP is improving and they are 

becoming more aware of the rights afforded to them under the law. However, the increase in the number of 

complaints lodged with the Commissioner was also due to the fact that two persons had lodged 115 complaints with 
the Commissioner in 2016 against decisions of data controllers (the Commissioner found most of those complaints to 

be unjustified). 

In 2016, the Commissioner closed the procedures pursuant to 408 complaints, as follows: in 197 cases he 

found the complaints to be justified; he rejected the complaints as unjustified in 146 cases and he dismissed 

the complaints on formal grounds in 65 cases. 

 

During the reporting period, the Commissioner issued a total of 108 binding and final decisions pursuant to 

the lodged complaints. As of 31 December 2016, 97 data controllers fully complied with the Commissioner's 

decisions, 3 data controllers partially complied with the decisions and notified the Commissioner accordingly, 

while 8 data controllers failed to notify the Commissioner within the specified timeframe whether they had 

complied with the decisions or not, which means the percentage of compliance with the binding and final 

decisions passed by the Commissioner pursuant to complaints was 92.6%. (By the time of writing of this 

Report, on 1 March 2017, the  percentage of compliance with the binding and final decisions passed by the 

Commissioner pursuant to complaints increased to 96.3%.) 

 

1.3.3. Opinions 
 
In 2016, the Commissioner issued 944 opinions relating to application of the LPDP (708 opinions issued to 
citizens and the media, 105 opinions issued to national and local self-government authorities, 93 opinions issued 
to legal entities and 38 opinions issued to associations and trade unions). 

 

1.3.4. Central Register 

 

In 2016, 332 data controllers submitted records of 1,300 data files they maintained to the Commissioner. 

Companies were both the most numerous data controllers and had the highest number of records of data 

files. 

 

1.3.5.  Transborder Transfer of Data 

 

In 2016, the Commissioner acted on 18 requests for transborder transfer of personal data out of Serbia. 

Countries to which transborder transfer was requested included the USA, India, Canada and the United 

Kingdom. The Commissioner passed eight decisions pursuant to the requests, including five allowing the 

transborder transfer of personal data and give resolutions to terminate the procedure, while ten cases have 

been carried forward to 2017. 

 

1.3.6.  Acting of Judicial Authorities in the field of Personal Data Protection 

 

In the course of 2016, the Administrative Court received 26 legal actions against the Commissioner's 
decisions. The Administrative Court ruled on 25 legal actions by rejecting 19 and dismissing 6. 

 

In 2016, the Commissioner filed 1 criminal report for the criminal offence referred to in Article 146 of the Criminal 

Code. According to the information available to the Commissioner, pursuant to the criminal reports filed by the 

Commissioner to date (30), one final and enforceable judgment of conviction was passed, 16 criminal reports 
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were dismissed because the statute of limitations had expired or because the principle of opportunity of 

criminal prosecution had been applied, while one investigation was terminated. The remaining criminal 

reports are still pending and the Commissioner believes that the criminal reports he filed build strong enough 

cases for further prosecution, to ensure the detection and appropriate punishment of the committers of those criminal 

offences. 

 

In 2016, the Commissioner filed 9 petitions for initiation of infringement proceedings against violations of 

the LPDP. Pursuant to the petitions for infringement proceedings filed to date, in 2016 the Commissioner 

received 22 decisions of Magistrates' Courts (including 20 first-instance decisions and 2 second-instance 

decisions), including: 10 judgments of conviction and 12 resolutions terminating the proceedings because the 

statute of limitations. Contra ry to the hitherto common practice, in 2016 Magistrates' Courts did not pass a 

single exonerating judgment. 

 

2. Review and Implementation of Recommendations 

The Commissioner hopes the Report on Implementation of the Law on Free Access to Information of 

Public Importance and the Law on Personal Data Protection in 2016, with the Commissioner's 

recommendation, will be reviewed in a hearing by the National Assembly and the conclusions from such 

hearing will help improve the conditions and foster a more responsible attitude towards human rights among 

public authorities. Nevertheless, it should be noted that the last time the National Assembly passed 

conclusions pursuant to the Commissioner's annual reports was in 2014, when the 2013 Report was 

reviewed, while the Commissioner's 2014 and 2015 reports were reviewed only by the competent 

parliamentary Committees, with the exception of the Committee on Culture and Information, which, as 

the Committee in charge of overseeing implementation of the Law on Access to Information, failed for 

the first time to review the Commissioner’s Report on implementation of that Law in 2015. As a result 

of this, the National Assembly is unable to exercise its oversight function in relation to the Government and 

the recommendations contained in the reports of the independent authorities are not implemented. 
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APPENDIX IV / ANNEXE IV - SUBMITTED BY SWEDEN / TRANSMISE PAR LA SUEDE 
 

 
The national plan against racism, similar forms of hostility and hate crime 
The Government adopted a national plan against racism, similar forms of hostility and hate crime on 24 of 
November 2016. The overarching objective of the plan is strategic, effective and coherent work to combat 
racism, similar forms of hostility and hate crime in Sweden. The plan sets out a structure for coordination and 
follow-up which lays the groundwork for long-term strategic work.  
  
The plan is to form a basis and a focus for work to combat racism and hate crime in the particularly important 
strategic areas identified by the Government. The strategic areas are: Improved coordination and monitoring; 
More knowledge, education and research; Civil society: greater support and more in-depth dialogue; 
Strengthening preventive measures online; and A more active legal system. Examples of measures within 
these strategic areas are presented below.  
  
Strategic area: Improved coordination and monitoring 
The Living History Forum has been given an assignment to coordinate and monitor work within the remit of 
this National plan to combat racism and hate crime during the period 2016–2019. The agency will regularly 
exchange experiences, knowledge and information, primarily with agencies working on these issues. 
Furthermore, the agency will gradually develop a monitoring system encompassing regular reporting based 
on the information the Forum receives from agencies affected as well as additional information, e.g. from 
attitude and experience surveys. Each year the Living History Forum will report to the Government on its 
mandate in a special report on developments in the area. 
  
Strategic area: More knowledge, education and research  
The Living History Forum is carrying out an extensive education initiative on racism and similar forms of 
hostility past and present, which will run until 2019. The initiative covers Afrophobia, anti-Semitism, anti-
Gypsyism, Islamophobia, racism against Sami, homophobia and transphobia. The Forum is producing 
information material on all these different forms and school staffs are being given training in partnership with 
the Swedish National Agency for Education within the remit of this initiative. In addition to school staff, 
occupational groups such as employment office staff, social workers and police employees will also have an 
opportunity to participate in this training.  
  
The Swedish National Agency for Education is carrying out awareness-raising initiatives in schools on the 
topic of racism until 2017. The Agency is producing material for support on these issues and is carrying out 
in-service training for school staff on these issues in partnership with the Living History Forum.  
  
The Swedish Research Council is allocating special funding each year from 2016 onwards to bolster 
research in the area of racism. This will enable a consistent research programme to be created which will 
gather and strengthen Swedish research in this field and have an international character. 
  
Civil society greater support and more in-depth dialogue 
The Government continuously consults with Jewish, Roma and Sami representatives within the remit of 
minority policy. Issues of anti-Semitism, anti-Gypsyism and racism against Sami are discussed as part of this 
consultation.  
  
From 2017 onwards, the Government will invite participants to attend an annual focused discussion on 
Afrophobia and Islamophobia, with the aim of facilitating and improving the efficiency of information 
gathering and other communication on these issues between the Government and civil society 
organisations. 
  
The Swedish Agency for Youth and Civil Society annually allocates funding under the Ordinance on 
Government grants to activities to combat racism and similar forms of intolerance. Grants can be given to 
non-profit organisations and foundations that are not run by the State or local government. In 2016–2020 the 
Swedish Agency for Youth and Civil Society will increase its allocation of funding to promote activities 
specifically intended to combat Afrophobia, anti-Semitism, anti-Gypsyism, Islamophobia, racism against 
Sami, homophobia and transphobia.  
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Strengthening preventive measures online  
The Swedish Media Council has been given an assignment by the Government to make a survey of 
protection for children and young people on the internet regarding racism, similar forms of hostility, hate 
crime and extremism. The survey will cover the measures put in place by the public sector and civil society in 
this area and the self-regulatory steps taken by social media providers. The Council will pass on the results 
of the survey to actors affected. 
  
The Swedish Media Council has also been given an assignment to implement the No Hate Speech 
Movement campaign until and during 2020 in order to raise awareness about racism and similar forms of 
hostility among children and young people. 
  
In 2017 the Government will initiate dialogue between actors affected to discuss how racism, similar forms of 
hostility and hate crime can be prevented and combated, including on social media. 
  
A more active legal system  
Hate crime is unacceptable in a democratic society. Besides the abuse to which the individual concerned is 
exposed, such crimes can lead to fear and insecurity among other people who belong to the same group. 
The legal system therefore places great emphasis on work to tackle and combat hate crime.  
  
The Swedish Police Authority plays an important role in these efforts and has intensified its work to combat 
hate crime, to increase the number of crimes solved and perpetrators brought to justice. The raised level of 
ambition should also increase employees’ awareness and understanding of the difficulties associated with 
hate crime. Increased awareness and understanding will enable employees to identify hate crime as such, 
and to take a broader perspective throughout the investigation.  
  
Thus far, the measures taken have led to the establishment of a national contact point for these issues and 
specific hate crime units in the three metropolitan police regions (Stockholm, West (Gothenburg) and South 
(Malmö)). In other police regions these matters are handled in a particular order. Resources have been 
allocated to criminal investigations, assistance to victims, training of police officers, outreach activities and 
other confidence-building measures. To this end, a consultation forum was set up at national level in 2015. 
Collaboration also takes place at regional and local level between municipalities and local clubs and so-
cieties, through measures such as local collaborative agreements and pledges to citizens. This is an 
extensive process that requires time to make an impact, and the Government monitors developments 
closely.  
  
On 1 October 2015 the Swedish Police Authority established a Cyber Crime Centre, the SC3, with the key 
aim of strengthening capacity throughout the Police Authority to investigate all forms of cybercrime, hate 
speech, cyber-bullying, defamation and other offensive expressions towards others. In fighting hate speech 
online, important steps can also be taken by private actors such as major social platforms.  
  
Hate crime is a priority area for the Swedish Prosecution Authority and within the Authority, the development 
centre in Malmö bears special responsibility for developing methods, monitoring and training in hate crime. 
  
The Swedish National Council for Crime Prevention produces statistics on police reports with an identified 
hate crime motive and self-reported exposure to hate crime. 
 


