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SUMMARY

The present draft law is in line with reform prdgdeemed to enhance the self-government
system in Ukraine and is likely to reinforce decalmation in the capital city area.

There is a clear-cut division between local Stadeniaistration functions and local self-

government functions. The Head of the State adinattisn (appointed and dismissed by the
President of Ukraine on proposal by the Cabind¥limfisters) is clearly the representative of
the central government, only in charge of the Stmte national interests locally. The

legitimacy of the mayor emanates only from the tees.

New tasks are transferred from State administratiodyiv self-government bodies and the

importance given to the inner city districts shohklp bringing public services closer to the

population. At the same time, the draft law orgasithe supervision of local government acts
in order to ensure their compliance with the lawistnew supervisory procedure may

anticipate the general reform of supervision oaleelf-government.

However, there are several conceptual and consisi@oblems that can seriously affect the
success of the planned reform. These are the roajmerns:

= The legal regime of the tasks transferred from eStadiministration upon city self-
government bodies has to be clarified; it is nemgs® indicate if these are intended to be
own or delegated functions.

= The administrative means that should accompany supmport the transfer of state
functions to the local self-government bodies nhestaddressed, and the transfer of staff
from State to local administrations (or the othexywound, depending on the special
situation of the city of Kyiv) must be organised.

= The draft law should be supplemented with provision the election of councils, or at
least include references to the legislation onlletections. The draft should refer to the
general law on local self-government for issuat#s not regulate directly.

= Clear provisions on the organisation of the citynadstration should be added. In
particular, the law must provide for the creatidnhggher official positions under the
authority of the mayor, with a chief executive asm official.

= The list of competences of the city should be centgal and the draft law should provide a
general competence clause for the city counciliftavegard to Article 4.2 of the
European Charter of Local Self-Government.

= The draft law curtails the powers of the city caliregarding the organisation of the inner
city districts and this may weaken city governardere flexibility should be left to the
city council on the allocation of tasks to inndydlistricts and a better balance has to be
found to preserve the policy-making capacity atditelevel.

= Provision on the relationships between city andridis authorities, and namely on co-
operation, consultation and conflict-resolution heatisms, should be included in the law;
otherwise governance of the city will be more difii.



= Regulations on the local executive bodies and tbperation, both at city and district
levels, need to be refined (e.g.: add provisionsdeputies of the mayor; avoid the
confusion between political and managerial resgmlits¢s at the level of the inner city
districts and have a chief executive accountabthddiead of the inner city district).

= The supervision mechanism must be reviewed insakey aspects (acts submitted to the
supervision and their publicity; State bodies resiae for supervision and their powers;
the supervisory procedure and co-ordination betvdiféerent State bodies).

In addition, there are other (technical) issues thg lack of recognition oHromadaas a
corporate person, lack of consistency in the prorgson the powers of the Head of the State
administration, doubtful solutions and lack of dstency concerning some of the financial
arrangements, etc.

Therefore, the Council of Europe strongly recomnsesdbmitting the draft amendments
based on the present opinion to the Parliamentédfie second reading.

INTRODUCTION

The City of Kyiv is subject to specific provisions the Constitution, on local self-
government as well as on State administration. Ating to Article 118 (par. 1 and 2), “the
local State administration exercises the execytweer in the regions, districts, and in the
cities Kyiv and Sevastopil”, and specificities dietexercise of the executive power in the
cities Kyiv and Sevastopil are regulated by spdaiak. Article 133 on the territorial structure
of Ukraine also refers to a special legislationtfar city of Kyiv (par.3). Lastly, specificities
of the exercise of local self-government in thg oit Kyiv are also regulated by a special law
(art.140, par.2). The special status for the citiKyiv was established by the law of January
15, 1999, n.401-14, amended several times since the

The present draft law is intended to review thetesys The judgments of the Ukrainian

Constitutional Court of 2003 and 200%ave paved the way for the reform, since theyirequ

the elected mayor and the elected heads of intedisitricts to be vested with the exercise of
State functions.

As a whole, the draft law is in line with curreefarm projects deemed to enhance the self-
government system in Ukraine and the reform pragedkely to strengthen decentralisation
in the capital city area. However, there are cotw@pand consistency problems that can

1 The relevant case law of the Constitutional Cofittkraine can be summarised as follows:

- Inner city districts are administrative territoriatits distinct from districts in the enumeratidnfaticle
140 of the Constitution; the competence of the Wewka Rada in Article 85 to create or suppress
districts applies only to districtstricto sensuand not to inner city districts. Therefore, the
administrative territorial organisation is not atcleisive competence of the State organs, sincentier
organisation of cities may be decided by city cdlsreccording to the law; however, the special aw
the city of Kyiv makes an exception since this lprevides for the existence of inner city distri¢i8
July 2001, n.11-rp/2001).

- the State administration for the city of Kyiv ist $g as an organisation that exercises in parialtel
State functions and local self-government functi@rsl report accordingly to the Cabinet of Minister
and to the city council; the President of Ukraingynappoint as the head of the State administration
the city of Kyiv only the elected head of the aifyKyiv (December 25, 2003, n. 21-rp/2003).

- Similarly, only the elected head of the inner diligtrict may be appointed as the head of the State
administration of the inner city district (Octol3, 2005, n. 9-rp/2005).



affect the success of the planned reform. Thedebwiexamined in three sections: I. the new
organisational framework; Il. the distribution o&sponsibilities and co-operation; Ill.
supervision.

It should be noted that:
on the one hand, numerous provisions of the daaftrefer to general local government
legislation (thus diminishing the exceptional nataf the capital city status);
on the other hand, the draft law seems to antieipafurther step in reform of local self-
government bodies which has not been finalised Pemnding this reform, Articles
referring to legislation on local self-governmehals be interpreted as referring to the law
of May 21, 1997 and shall be appraised in the Wahg sections accordingly.

The report includes in the Annex references tdotiec arrangements in five capitals namely:
Berlin, Budapest, London, Paris and Moscow. Theggemences may help solving the
remaining issues.

l. THE NEW ORGANISATIONAL FRAMEWORK

As regards the city government, most significar@ngdes and issues requiring further scrutiny
are discussed in the following sub-sections:

the separation of the local State administratiaththe self-government bodies;

the place of the inner city districts within théycstructure;

the elected councils;

the organisation of the executive bodies amongg®iernment bodies.

A) The separation of the local State administration #me self-government bodies of the
city of Kyiv

The major change envisaged by the draft law isaganisational separation between the
State administration and the city (decentraliseshegnment. This is welcome and should
favour clarification of the respective responstlab.

Article 6 of the draft law lays down this changeat® functions and self-government
functions will be performed by different authorgtidocal self-government is exercised by the
territorial community Kiromadg, directly or through elected bodies (paragraph thg
executive power will be exercised in the city ofiKipy the State administration of the city of
Kyiv (paragraph 2).

This reform is completed by the transfer of a nundddasks of the local State administration
in the city of Kyiv to the executive bodies of thigy council and of the inner city district
councils. In this respect, Article 6, paragraphs@b-paragraph 3 establishes that “areas of
responsibilities of the executive power in the @fyKyiv, provided by Articles 17-27 of the
law on local State administration and other pieskekegislation of Ukraine are carried out
(z0iticnioromoca) by the executive bodies of the Kyiv city couraild of the inner city district
councils, taking in account peculiarities indicabgdthe present law”.

However the scope of this transfer is unclears ot indicated whether these responsibilities
will be exercised as delegated tasks, under thieodtyt of a higher State body, or as own
tasks, subject only to legal oversight. This quests quite important and should be clarified



by the law, also because, according to the Budge&lade, financing is different in the two
cases.

Another issue is the administrative means that Ishaocompany and support this transfer.
Until now, the local State administration has perfed local State tasks and local self-
government tasks, with no clear distinction betw#en two. With the separation of these
functions, it is necessary to transfer under thaaity of the Mayor of the city of Kyiv the
personnel who until now have been in charge okstiegovernment functions, as well as the
personnel in charge of the State functions listedrticles 17-27 of the law on the local State
administration (unless the problem is to transteg personnel and services of the city
administration to the authority of the Head of 8tate administration).

The draft law is silent on this important issue dmd to be completédThis transfer is a
complex transition process to organise. It requires
evaluating the workload for each kind of functiagosdetermine the number of people to
be transferred,
establishing the list of staff to be transferred,
adopting transitory regulations on the budgetarstc@nd the budgetary assignment of
these personnel;
organising a new administrative structure undeistiegovernment executive bodies.

In this process, it is necessary to give due cemattbn to the rights of personnel and to
organise consultations. Additionally, it is necegda think about the allocation of personnel
between the city level and the inner city districts

As a result of this reform, Article 22 provides the new regulation on the Head of the State
administration for the city of Kyiv. She/he is appted and dismissed by the President of
Ukraine on a proposal by the Cabinet of Ministers; she/he is clearly the representative of
the central government, in charge exclusively ¢ State and national interests locally.
She/he is in charge of the legality oversight ablaself-government acts (see below, part Ill).

Her/his major responsibility is to secure the ctinds for Kyiv to carry out its capital city
functions and for this purpose she/he has sevpedlific prerogatives, such as taking part in
decisions of national and international importanoacerning the capital city, taking part in
meetings of the Cabinet of Ministers in a consiM&atoopaouuii) capacity on questions
affecting the capital city, on the location of adistrations and institutions in the capital city
and on the appointment and dismissal of their thrsc

On this last point, some adjustments are needgdrdeng State administration, this power is
important since the Head of the State administnatias authority over senior officials
(directors) from the various ministries. She/heldaven be vested with the power to agree
or to oppose appointments or promotions of the$eials, and to ask for their dismissal.
Such powers are more difficult to justify for theaus of State enterprises or institutions,
which are not part of, but only supervised by thieistry they depend on. This distinction
should be introduced in Article 22, point 4.

2 An example are the entire set of provisions idsuneFrance to organise the transfer of persomosh f

the prefectures to the regional and departmentugixecbodies during the years 1982-1986 (indeed 1894),
and between 2004 and 2008.



Finally, it is worth noting that, according to Atle 6: “the peculiarity of the executive power
in the city of Kyiv is the exercise by the Stateracistration of the city of Kyiv of overseeing
supervisory and coordinating functions”. Nevertbs|eArticle 22 on the Head of the State
administration for the city of Kyiv does not seewnsistent with this statement because it
refers to responsibilities of the State adminigratresulting from the current legislation
(paragraph 2), whereas Article 6 deviates from entriegislation on this point. The two
provisions should be co-ordinated.

B) The place of the inner city districts in the citganisation

According to the decision of the Constitutional @oof 13 July 2001 (n.11-rp/2001), inner
city districts are part of the inner organisatidnciies. City councils are entitled to create
these inner districts and to determine their orgtion and their responsibilities. As regards
the city of Kyiv, the special status entails thdéigdtion to establish inner city districts, but the
legislator is neither bound to set their number badndaries nor their responsibilities is
open to the legislator to decide whether to assugsponsibility for regulating the inner city
districts of the city of Kyiv. The option contemt#d by the present draft law reflects the will
to strengthen the position of inner city distridtsroughout the local self-government
organisation of the city of Kyiv.

Article 14 of the draft gives the list of responbiles assigned specifically to inner city

district councils, while the present law on thetigtaof Kyiv leaves it to the city council to

organise the administration of the inner distrietsd thus to determine their tasks (Article
11). This has two main consequences:

1. On the one hand, the draft law curtails the peved the city council regarding the
organisation of the inner city districts and thiaynweaken city governance. Indeed, it seems
that the bulk of municipal functions will be disebad at the inner city district level. The
wide responsibilities given to inner city districbuncils and the lack of conflict resolution
mechanisms (see below I, C) could make governahtee city more difficult.

The budgetary regulations (Article 28) may help eénsure the coherency of the city
management since inner city district expendituraildide planned and funded by the city
council (see below II, D). Nevertheless, more téky should be left to the city council on

the allocation of tasks and a better balance hasetéound to preserve the policy-making
capacity at the city level.

The comparative analysis shows that city coundlsally have more discretion in distributing
responsibilities than in establishing boundariesirofer city districts. The Annex gives
examples on how these questions are dealt wittvénother capital cities.

3 Article 92 of the Ukrainian Constitution providésr the regulation of the administrative territdri

organisation of Ukraine by a parliamentary law, Buticle 85 (point 29) does not include inner cdigtricts
among the categories of administrative territoaits that must be determined by the Verkhovna Rada
Following Article 4 paragraph 2 of the European @dvaof Local Self-Government, expressly referredy the
Constitutional Court, local authorities may decateany question that is not ruled out of their cetepce and
does not belong to the competence of another atithés a result, neither the constitutional praers nor the
current special status of the city of Kyiv precluttee possibility of the Kyiv city council regulaginthe
organisation of its inner city districts, as lorgythis is also not precluded by other legislation.



2. On the other hand, the draft law would makepttowision of public services closer to
the population and facilitate local democratriydeed, the draft law recognises explicitly in
several articles that territorial communitiésqmada exist at the inner city district level

According to Article 5 of the present law on thgya@f Kyiv, resumed in the draft law, there
is one territorial communityhfomadg of the city, with its own statute adopted by tity
council. However, the draft law also recognisesttgial communities of inner city districts:
Article 3 on symbols refers to territorial commumét of inner city districts and Article 28
refers to the “needs” of the territorial commurstiaf inner city districts (paragraph 4).

As a consequence, the rights granted to territaoaimunities can be exercised at the inner
city district level, not only at the city level. That extent, the reform will be favourable to the
exercise of local democracy.

C) The elected councils

According to Article 8 of the draft law, the citpencil and the inner city district councils are
representative bodies of local self-governmenttaeg are corporate persons. This provision
is similar to the one in the present law (Article 9

However, an inconsistency should be pointed ouiceSthe system of local self-government
of the city of Kyiv is based on the “territorial monunity of the city” (Article 7 of the draft
law) and territorial communities may express theill directly through direct democracy
procedures, there are no reasons why only the geptative bodies (the city council and the
inner city district councils) are corporate persarsl not thdiromadaitself.

The community represented should be the corpomtgop, and the councils and other self-
government bodies emanating from tim@madashould be considered as the voice and the
arms of thehromada The source of the political will is not the coungut the citizens,
directly or through elections. The only advantagehe present position of the Ukrainian
legislation is to give substance to regional argdridt (rayon) councils that are supposed to
represent the “common interests” of tmeemadain their constituency. Nevertheless, it would
be better to redress this inconsistency.

Regarding the election of the councils, the draft heeds to be completed. It provides that
the city council will be elected under proportionapresentation with “open lists” (Article 9),
but this is not enough to determine what electsyatem is applicable, and this cannot be left
to the discretion of the Government. Concerningitimer city district councils, they are said
to be set up in accordance with the general ldgisiaon local self-government, but this
legislation refers to another law for the electaiadtem (see law of 21 May 1997, Article 45).
The draft law should, at least, refer directlytie taw on local elections.

4 According to the law on local self-government 2f May 1997, the city councils can recognise

territorial communities at the sub-municipal le@gtticle 6, par. 5). Only territorial communitiesar be subjects
of property rights and make use of the provisionglimect democracy procedures at local level tolvesissues
of relevance for these communities (Articles 7 tcAgicle 15). Self-organised bodies of the popigiatat the

local level are distinct from territorial commueisi and can be formed on a smaller scale (Artice 14



D) The executive bodies of the city

Whereas the draft law tends to reinforce the pmsitf the mayor of Kyiv as regards self-
government matters, since he will have more autgnemdischarging his functions, the
organisation of the executive seems to be weakened.

The mayor is still to be elected directly by altize@ns; the draft law only introduces the
necessity of organising a second ballot if no cdaigi attains the absolute majority of votes
(Article 17, paragraph 1). This is a good amendnmersupport the legitimacy of the mayor,
which will emanate only from the election, no longe a result of being vested with State
functions by the President of Ukraine.

However, there is no provision on the appointmdndeputies of the mayor; moreover, the
presidium of the Kyiv city council, with advisorurictions, has disappeared (Article 12 of the
present law). Article 24 of the draft law maintaitie provisions on the first deputy and
deputies of the Head of the State administratioasgnt Article 16). However, the separation
of State and self-government functions requires tha mayor of Kyiv is also given the
possibility of carrying out his responsibilitiesttvia team. This omission is quite surprising
given that Article 21 provides for deputies of tieads of the inner city districts. Therefore, it
would be necessary to add an Article after thegmeArticle 17, on deputies of the mayor.

Different systems are possible. As a first optite, organisation already accepted for inner
city districts could be extended to the city lexbe mayor would have to appoint his deputies
(the law could determine a maximum number of desitsubject to their election by the city
council as deputies, and distribute tasks amonig thieder his leadership. In such a system,
the mayor is the unique holder of the executivecimms and this will give him strong
authority, but he would have a team of deputiestiom he would delegate part of his powers
under his control. Another system, with more caléty, would also be possible, with the
executive function being assigned to an executbegial body chaired by the mayor.

The draft law provides for the function of the s#ary of the city council, vested with the
powers of Article 50 of the law on local self-gomerent of 1997. This is basically a support
function for the work of the council. The secretavguld be elected by the council from
among its members. He would no longer be the deptithe mayor as provided by the
present law on the city of Kyiv (Article 14, paragh 3). This change is correct, but makes
the need to organise the executive team of depoititee mayor of Kyiv even more evident.

The draft is also silent on the organisation of ¢ltg administration. Provisions on this issue
were not necessary in the present legislation,esitite corresponding functions were
discharged by the State administration. Howeveerahe reform, the city of Kyiv would
need to have its own administration (mainly froamsfers of services and personnel from the
State administration as mentioned above). This siWdausands of municipal employees (for
example more than 40 000 for the city of Paris). fianage this administration, the law
would have to provide for higher officials undeethuthority of the mayor, with a chief
executive as a top official.

Article 17, paragraph 2, of the draft law referghe application to the mayor of Kyiv of the
provisions of the general legislation on local ggiffernment, but “taking in account the
peculiarities indicated in the present law”. Thésniot enough: the transition from a unified



administration (for both State and local self-goweent functions) to two different
administrations must be organised by the law. Aoilly, the implications of the said
“peculiarities” on the organisation of the cityfsgbvernment have to be detailed by the law.

Also the reallocation of tasks between the cityeleand the inner city district level requires
the transfer of services, institutions and persbre this issue, there is only paragraph 3 of
the final provisions, which gives three months he trespective councils to organise all
necessary transfers. Such a provision is not entargis purpose, and the deadline of three
months is probably too short.

E) The executive bodies of the inner city districtruols

The draft law provides for additional responsikakt of the head of the inner district council
(Article 19) who is elected by the absolute mayodt the council members and from among
its members. These election provisions are coemedtavoid a conflict of legitimacy with the

mayor of the city.

On the other hand, the organisation of the exeeuwtommittee of the inner city district and
the function of the head of this executive comreiti@ise questions. The head of the
executive committee is now only the head of thd-galernment administration, and in
principle should no longer be in charge of Stag&saunder stricter control of the higher State
authority. He has the profile of an administrative mayor. islelected by the council at the
absolute majority of its members, on a proposahefinner city district head, but not from
among its members (Article 20, which could be coragawith Article 15 of the present law).
This confirms that he must be a public servantaiathan a politician.

Thus, it does not seem adequate to require the saajuity as for the head of the inner city

district, who is a political figure, and even lemdequate to provide that members of the
executive committees are elected by the councipposal of the head of the executive
committee (Article 11). This entails a risk of cosion between the political and the

managerial responsibilities, and a potential confof authority between the head of the
executive committee and the head of the inner digyrict. It would be better to have an

executive committee consisting of the head of theer city district and his/her deputies

(political level), a chief executive appointed bynther (or if preferred elected by the council

upon his proposal) and a team of heads of divialsa appointed by him/her.

II. THE DISTRIBUTION OF RESPONSIBILITIES AND CO-OPE RATION

The new organisation of Kyiv is deemed to improeeehtralisation in the city and to take
care of the capital city functions. Five questiani$ be discussed here:
- the distribution of responsibilities between thet8&tadministration and the city as a
whole;
the capital city functions (and co-operation aremgnts on their execution);
the distribution of responsibilities between thigy @nd the inner city districts;
the financial relationship between the city argitiner city districts; and
the co-operation with neighbouring local governrsent

° See however the remarks on the lack of clarith&nature of new functions transferred underchetb

paragraph 2, sub-paragraph 3 (section I, A, above).



The analysis will not go into detail on the propbsdlocation of functions, but will focus on
problems of relationships resulting from it.

A) The distribution of responsibilities between that&tadministration and the city
government

The draft law establishes a clear-cut distinctiaiween the responsibilities of the city
government and the responsibilities of the Statmiaidtration. But they are called upon to
co-operate in the exercise of their respectiveeduin order to develop the capital city
functions (Article 1, paragraph 5; Article 4, paragh 2; and Article 30).

The tasks of the State administration of the cftiKyiv are determined by Article 16. These
are:

1) ensure compliance with the law, not only by les=df-government but also by heads of all
institutions, enterprises, organisations or depantshin its jurisdiction;

2) make decisions on state properties, exploitatind protection of forests, minerals and
natural resources, the environment;

3) coordinate activities of territorial branchesceitral government departments and bodies
and support them in the implementation of theik¢as

The duty to ensure compliance with the law seemmstoadly formulated, and it is doubtful
that the State administration is equipped withdpecialised personnel of lawyers to perform
such a broad task. Furthermore, this would creatdlicts with the Prokuratura, which is also
in charge of overseeing the legality of administeaticts and regulatory acts adopted by local
self-government bodies and officials (Article 1&1tte Constitutiorf)

Therefore, the provisions of the draft law shoutl mnore narrowly formulated, probably
limited to the supervision of State agencies ovéiictv the head of the local State
administration has authority and of self-governmiendlies. The law should also include a
provision on co-operation with the Prokuratura,hsas a duty for the Head of the State
administration to refer cases to the Prokuraturgfosecution.

As already mentioned, the legal regime of the tadkbie State administration transferred to
city self-government bodies has to be clarifiedh#y remain State tasks, we can assume that
they are performed under the control (not only ligg@aversight) of the Head of the State
administration. If they become self-government $agks is different. There is no indication
on this point in the provisions on the supervisggwers of the Head of the State
Administration.

On points 2 and 3 of Article 16, the recommendaisoio give stronger powers to the Head of
the State administration. Instead of the ratheugagpen clause of Article 22, paragraph 2:
he/she should: 1) have authority over all localneges of ministerial departments, in order to
be able to enforce unity in the State policy impdemation; 2) be exclusively entitled to

receive delegations from the ministers; 3) be tharcial authority for all local agencies of

the ministerial departments; 4) be the generalaityhexercising police powers (especially in

environmental and economic matters). These powsosld be stated in Article 16, since

Article 22, paragraph 2 refers to the applicatioh tlee general legislation subject to

specificities resulting from the special legislatian Kyiv.

In Russia, the legality supervision of local sgdfvernment is performed by the Prokuratura.
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In Kyiv, the State administration and its Head h#ve additional function of ensuring the
capital city functions are carried out, as provideyl Article 4. This function will be
performed directly or in co-operation with the cé#glf-government bodies. Article 22 of the
draft law regulates the duties of the Head of ttaéeSadministration for the implementation of
the capital city functions. These duties concemghrticipation in, or the implementation of,
State decisions, and not the decisions of theseillfygovernment bodies.

Article 1, paragraph 5, (resumed from the presantwith very few amendments) states that:
“the status of capital city imposes upon local -gglfernment bodies and bodies of the
executive power additional duties and entitles theradditional rights from the State”. No

specific obligation can be inferred from this pgign for the city self-government bodies; we
can expect that it will be used as a bargainingsbbastween the city government and the
central government on respective commitments.

B) The capital city functions

The capital city functions are determined by Adidl of the draft law; the city government
and the executive power have to concur jointlyhe tealisation of these functions. This is
already in Article 4 of the present law, but th#edence is that now the city government and
the State administration are distinct administratio

The capital city functions are summarised in thpeimts (instead of five in the present fw

i) create conditions for the activity of State auttiesi in the capital city and for the
Representations of foreign States and internatiorganisations;

i) take decisions necessary for the location and timetioning of ministries and
other central government bodies as well as foregnesentations;

iii) provide the infrastructure and public services eedaly central government bodies
and foreign representations.

Basically, these three functions are a matter ahming, investments and property; they do

not seem to require a specific regulation:

- the ministries, other central government bodies andherous cultural and scientific
institutions are used to occupying premises that @tate properties managed by the
central government;
diplomatic Representations and Representationstefriational organisations are used to
buying or, less frequently, leasing the premisey tieed;
public services needed by central government baalesforeign representations are the
same as for any other institution and are provimed contractual basis.

The real issue is to ensure adequate capacity amditygqof services for all citizens.
Depending on local conditions, this can justify @pe efforts (at least temporarily) to reach
international standards. This does not justigr se increased control by the central
government of city self-government; if increasedteol is necessary, this has to be an
exception based on clear and specific grofinds

! Two functions have been dropped: co-operatiorh wagéentral State organs for drawing up and

implementing programmes and projects affectingddygital city (point 4), and the renovation and @sxation
of historical and cultural heritage (point 5).

8 In the past, the capital function as the seamajor government institutions has sometimes jestifi
direct control by the central government of theitzdgity government to prevent political risksdethe case of
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More generally, the development of metropolitanesitis necessary for the participation of
the country in the world economy, and capital sitege usually the best placed to be such
metropolitan cities. This requires specific attentto the level of infrastructure rather than
stronger control of the city self-government bodies

This view is supported by other provisions of thafdlaw. According to its Article 4,
paragraph 2, the capital city functions are caroed by the city self-government bodies
“taking in account proposals of the bodies of thecaitive power”, and they are guaranteed
by the State. But the list of responsibilities lnd ity council (Article 15) and of the inner city
district councils (Article 14) no longer refer toetcapital city functions.

Therefore the capital city functions appear to ewguidance more than they impose duties.
However, city self-government bodies and the Stdeninistration are requested to co-
operate in the fulfilment of these functions. Fioial support and planning control are the
basis for this co-operation.

Article 30, paragraph 1, point 1, provides forraaficial guarantee of the State: there will be a
special earmarked appropriation in the State bufdgdinancing expenditure incurred by the
city government in carrying out capital city furuis.

According to Article 30, paragraph 1, point 2, ®&te is committed to compensate, on the
basis of an agreement, expenditure incurred bgitiiggovernment in relation with the use of
premises, facilities or public utilities by diplotia representations and representations of
international organisations that have to be locatedyiv in accordance with Ukrainian
legislation. This point is unclear: while the officrepresentations of foreign States have to be
located in Kyiv, with regard to international orggations, it should be clarified whether there
are legislative provisions for determining thosatthave to be located in Kyiv, because only
in this case the city of Kyiv would be entitled dompensation by the State. As mentioned
before, diplomatic representations (of foreign ddes or international organisations) are
most often owners of the premises they occupyeasd them and therefore pay a loan, and
their use of public utilities is based on contrastth the service providers. Therefore, what
are the costs envisaged by this provision?

Article 30, paragraph 2, of the draft resumes Aeti2l, paragraph 2 of the present law on
Kyiv. It looks like a provision for implementingeéhstatements of Article 30, paragraph 1, but
at the same time it creates another justificat@ncompensation: damages incurred by the
city as a result of national or international egemt as a result of emergency situations caused
by bodies subordinate to State authorities. Algopttovision is unclear:
First, does this guarantee also apply when nationahternational events are organised
solely at the initiative of the city of Kyiv?

Paris until the early 70s). This is usually no lenthe case in modern democratic states. In Europeantries,
a specific legal regime for the capital city canfbend where the size of the capital city justifegovernment
organisation that deviates from standard local-gelfernment institutions (e.g. Paris, London, Peagu
Budapest); this is sometimes owing to the fedetraicture of the state (e.g. Berlin, Moscow and Vierare
federal entities in addition to being capital a@)ieor to other circumstances (Madrid, Brussels)welcer,
specific legal arrangements for capital city fuaot usually do not entail specific institutionalaargements. For
Paris, there is only one specific provision, allegiihe municipality of Paris to conclude contractshwfibreign
public law legal entities (but not States) to depeils international attractivene@SGCT: art. L.2512-11).
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Second, the notions of “emergency situation” and“afbjects subordinated to State
authorities” have to be more precisely determirfeat. example, if the purpose of this
provision is to provide guarantees to the cityasecof damages arising from police action
to restore public order, this should be said cledmlit in such a case, the condition of fault
of police forces should be dropped. In most casedllibe almost impossible to provide
evidence of such fault, and the damages will almestr be compensated by the State.

The above-mentioned financial provisions are rédiéan the budget of the city of Kyiv,
under Article 28 of the draft law. Its paragraphefers to specific intergovernmental transfers
aimed at implementation of the capital city funosoUnder paragraph 2, the city budget must
include expenditure on capital city functions; paftthis expenditure may be delegated to
inner city districts, with corresponding budgettignsfers from the State, by the city council.
Paragraph 3 restates the guarantee of the Stamestore the implementation of the capital
functions by the Kyiv city council.

Article 30, paragraph 3, provides that the genglah of the city of Kyiv, and amendments to
it, have to be approved by the Cabinet of Ministgiter their adoption by the city council.
This restrains the self-government rights of thg of Kyiv in planning matters. However,
such central government control on urban planninthé capital city is not unusual, because
national interests may be at stake, and not ol imterests

To sum up, the capital city functions call for goeoation between city self-government
bodies and the State administration for the cityKgiv, but they do not entail undue
restrictions to the local self-government rightstioé city of Kyiv that are enlarged by the
reform.

The draft law does not include provisions on hois tlo-operation should be worked out. The
solution could be to add in Article 30 a provisgimilar to the one in Article 33, paragraph 1,
concerning the co-operation with neighbour localegoments, which refers to contractual
arrangements or other procedures.

C) The allocation of responsibilities between the aitgl the inner city districts

The responsibilities of the inner city district cwils are indicated by Article 14, before the
list of the responsibilities of the city council iiele 15). The present law on Kyiv does not
list the responsibilities of the inner city disteac The new regulation deviates also from the
law on local self-government of 1997, accordingmoich it belongs to the city council to
“determine the scope and limits of powers exerclsgdub-municipal (in the event they are
formed) councils and their executive bodies, in thierests of sub-municipal territorial
communities” (Article 26, paragraph 2, point 1).

The competence of inner city district councils (@& 14) comprises the bulk of public
services provided to individuals, namely: generducation, primary health care, social

o For example, the planning decisions necessarghéoprganisation of the Olympic games in Londan ar

under direct control of the Head of the governnagfice for the region of London and of the Secrgtair State;
in France, the law of 1995 transferred respongytitir the general planning scheme of the regiothéoregional
council of lle-de-France — the capital region, sebjto approval by a government decree, but thee@onent
did not approve the general planning scheme adadpteseptember 2008 by the regional council of ke-d
France.
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assistance including the management of social hgushey are also responsible for parks
and open spaces, sport places of general use amel regulatory functions for building and

area development. Their competence extends to adkees assigned to them by the city
council with adequate resources.

The competence of the city council (Article 15)lirdes: municipal public utilities, roads and
streets, planning and building permits, economiwetijpment, main sport and cultural
infrastructures, fire brigade, waste disposal. Thg council is also empowered to resolve
other issues assigned by other laws to its competen

Both lists of competencies are “closed”: the corapeg of the inner city district council may
vary only by a decision of the city council (whichan only extend the scope of competence as
determined by the la#f}; the competence of the city council may be modifimly by the
law.

Moreover, in comparison with the list in the law 197 (Article 26) the two lists are not
complete and there is no general competence clauke Ukrainian law. Therefore, it would
be necessary to include either in Article 14 oArticle 15 (not both!) a provision referring to
the general law on local self-government for issne$ regulated by the law on Kyiv;
otherwise some decisions could be challenged befermurt for beingiltra vires

More flexibility is probably desirable to the bertedf the city council, which should be able
to rearrange the allocation of tasks when necessahput depending on the adoption of a
law. Therefore, the draft law should provide a gaheompetence clause for the city council
(not the inner city district councils). The lastngmnce of article 15, referring to issues
assigned by the laws, is neither sufficient, necme enough. It should state clearly that other
tasks assigned by the laws to the city of Kyiv aithin the competence of the city council,
and it can delegate them to inner city districtramls when this is appropriate.

The law should also leave to the city council thegibility of rearranging the distribution of

tasks in sensitive areas such as health care, timhycsocial services, which are of particular
importance for the population. In the present ditadt city council has neither a planning nor
guidance power in respect of inner city districtiealls. The law should provide for a special
procedure for this purpose, and the new arrangestentld not deprive the inner city district

councils from their operational responsibility untiee law.

The elections for the city council and the inngy diistrict councils are held separately; their
executive bodies are also independent of each .ofltes is fine. However, the draft law

neither makes provision for consultation (with #eception of proposals by the inner city
district councils concerning the general city plagndocument to be adopted by the city
council) nor for a forum of any kind for resolvimniisputes or reconciling opposed views on
any city policy issue.

Mechanisms of this kind are perhaps not necessaaydity government system based on a
unified State administration, but as a result ef tbform relations must be organised between
both levels. Therefore, the recommendation is td @dovisions in that direction. For
example:

a committee of heads of the inner city districtdemchairmanship of the city mayor;

10 Of course, this does not prevent the Parlianmeniadify directly the competence of the inner city

district councils, but this is not at present ttiea.
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a procedure for submitting proposals by inner district councils to the city councils for
setting the budget;

the possibility of including members of inner cidistrict councils in city council
commissions;

the possibility of including city councillors fromgiven inner city district in commissions
of this inner city district council.

D) The financial relationship between the city anditiveer city districts

Even for the establishment of the city budget, éhisrno procedure for involving the city
district councils, and the provisions of Article @Bthe draft law raises questions.

There are a city budget and inner city districtdmtd, but the expenditure types are divided
between the inner city districts by the city colinkloreover, the inner city districts have no
own resources, but only transfers from the citydaidIn that case, it would be clearer to
distinguish, on the one hand, the city budget andthe other hand, the sections of the city
budget assigned to inner city districts. Thesei@esicould be based on expenditure proposals
from the inner city councils, and their executiortrasted to these councils.

Determining budgetary transfers between the citgetiand the inner city district budgets on
the basis of a formula approved by the city couanilthe basis of the parameters set out by
the law (Article 28, paragraph 5) is a significantprovement and will bring more
transparency to the inter-budgetary transfers e city. Revenue sharing will be based on
the estimate of the costs of the functions assuraspectively by the city and by the inner
city districts. However, the list of parametersa®efinement.

There are four parameters:

1) budgetary norms for the expenditure sectors thighr respective coefficients;

2) the number of residents and of users for thees/e social services;

3) the index of the relative taxpaying capacityttom respective inner city districts;
4) revenue forecasts of the city budget taken aoat in inter-budgetary transfers.

Concerning the latter, it is assumed that the giomi refers to inter-budgetary transfers
between the State and the city of Kyiv, but thieas clear and needs to be specified.

Concerning the third parameter, there is no redsoitaking the tax paying capacity of the
respective inner city districts into account, ieyhdo not have any direct tax revenues.
However, if this provision means that local taxeewes come directly under the budgets of
the respective inner city district, such a proposalild raise serious concerns, because it
would mean that the better-off tax payers keeprésaurces for their own benefit in their
residential area, thus making redistribution obreses within the city more difficult, if not
impossible. Therefore, the recommendation is tetdehis parameter.

E) The co-operation with neighbour local governments
Article 33 concerns co-operation of the city of Kyith local self-governments and the State
administration of the Kyiv regionoblas) for developing the capital city functions. This

provision is very similar to Article 25 of the perg law on Kyiv, but it is still an important
and quite relevant part of the draft law, sinceditg development cannot be confined to the
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administrative boundaries of the city. As with gveity, the metropolitan development of the
city of Kyiv tends to expand outside its administr@ area.

This co-operation, for the city of Kyiv, involvesth the self-government bodies and the State
administration. Their relationships with neighbaograuthorities have to be worked out on the
basis of contractual arrangements or other proesdurticle 33, paragraph 1).

The co-operation envisaged would comprise two efdsne

- providing the institutions of the Kyiv region withe premises they need within the city of
Kyiv, and involving them in joint programmes of énest for them, such as
communications, environment, development of lalvesources (Article 33, paragraph 2);
the support by local self-governments and the Stdteinistration of the Kyiv region to
the development of the capital city functions: pesgmes for the land developments
needed by the city of Kyiv, improvements in thengportation system, ensuring suburban
regulations, environmental protection, food suppfythe city, if necessary boundary
changes to adjust the limits of the city of Kyivttee needs of its expansion (Article 33,
paragraph 3).

The financial guarantee of the State is extendethito co-operation with the Kyiv region
(paragraphs 4 and 5). Kyiv region expenditure jppsut of developing capital city functions

is to be compensated by the State budget; howbiemill be carried out via State budget
funds granted to the city of Kyiv. The justificatidor this indirect compensation mechanism
is unclear and it could cast doubt upon the ledetamnpensation guaranteed to the local
authorities within the Kyiv region, for exampletlife State grant has already been allocated by
the city of Kyiv. It would be better, thereforerfilne Kyiv region local authorities involved in
the programmes instrumental to developing the abpity functions to be compensated
directly by the State.

[ll. THE SUPERVISION OF LEGAL ACTS OF CITY SELF-GO VERNMENT
BODIES

In the present law on Kyiv, there is no provisiansupervision, which is subject to general
provisions of the Constitution and of the law oBT9The draft law regulates the regime of
the self-government bodies’ legal acts and in paldr the supervision procedure in Articles
12, 13 and 23.

These provisions make an attempt to work out a system of supervision based on a strict
legality assessment and preserving self-governmights. They are therefore particularly

important. However, these provisions envisage @l@oaversight procedure with conditions

and time limits that will make its application dif@ilt. Furthermore, the publicity of legal acts

of local authorities in the register held by thenMiry of Justice is not sufficient.

A) The publicity of legal acts of local authorities

Under Article 12, regulatory acts of self-governiieadies, officials of the city and inner city
districts come into force with their publicationhiwh takes place after they are sent to the
Head of the city State administration and to tlml®ffice of the Ministry of Justice for their
registration. According to Article 13, this regadion serves as a “notificationidsioommuii
xapaxkmep).
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These provisions are not satisfactory. First, thpply only to regulatory acts; there is no
provision on administrative acts, in particularisas licences, building permits, appointments
or dismissal of civil servants, that can also legdl. These acts should also be published,
because they may affect the legal interests aofl gharties. Additionally, since they are issued
in response to applications, they must reach tipdicgmt in the forms provided by the law.
This is a matter of administrative procedure rathan of local government organisation, but
this is very important.

Secondly, the registration of the regulatory agtshe local office of the Ministry of Justice
does not seem to be a “notification”. This seemsema kind of notary function for
guaranteeing the validity and authenticity of awoent. Whether the office of the Ministry
of Justice will be able to guarantee the validitg @uthenticity of registered acts depends on
the type of monitoring it is able to perform. If ig unable to perform the right type of
monitoring, the local office of the Ministry of dice will be no more than a local archive for
the city of Kyiv, and in this case the registratmocedure is useless.

Lastly, there is no provision for the publicatiohtbe regulatory acts and their registration
cannot replace official notice to the public. Thaftlaw has to be completed on this point, in
order to guarantee citizens’ access to theseRwotsa city like Kyiv in particular, there should
be an official bulletin for official publicationsyith paper and electronic edition, and at least a
reference of the publication of regulatory acten@in daily newspapers.

According to Article 13, paragraph 3, the transmissof regulatory acts has to be made
within three days of its adoption, and the locdicef of the Ministry of Justice has similarly
to carry out the registration within 3 businessdgyaragraph 4). Three days is probably too
short a time limit for the transmission, unlessedgctronic transmission system is installed
and is reliable.

A registration procedure by the local offices oé thlinistry of Justice is also organised in
Russia and it could be interesting to look at &xgerience.

B) The supervision procedure

The transmission of regulatory acts to the locatefof the Ministry of Justice is the basis for
the legality assessment that it has to carry odhiwia ten day time limit (Article 13,
paragraph 5). The local office of the Ministry afsice has then to inform the local authority
and the Head of the State administration of theckusions of this assessment (ibid.). If it
concludes that the regulatory act is illegal, iermpowered to turn to the court for judicial
review (according to the Code of administrativetipey and ask the court to declare the act
unlawful (paragraph 7).

Concurrently, the Head of the State administrahas the power to suspengunumu) a
regulatory act that he considers unlawful withindeys of its reception; he/she must at the
same time in this case refer the act to the couodt ask for it to be declared unlawful
(paragraph 6). If the court rejects the claim of tHead of the State administration, or
considers that this claim cannot be examined, tadlenged regulatory act is restored from
the moment the court takes its decision (paragéaecond sub-paragraph).

The supervisory function of the Head of the Statmiaistration as regulated by Article 23 is,
however, different. It is not only carried out imspect of regulatory acts, but also
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administrative actsafm posnopsouoco xapaxkmepy). To carry out the legality assessment, the
Head of the State administration may turn to tlealloffice of the Ministry of Justice, but he is
obliged to do so as regards regulatory acts (papagt). Different time limits are provided as
regards the exercise of the power to suspend theoasidered unlawful, and the power to
suspend may be exercised with respect to regulattisyand to administrative acts (paragraph
2). The Head of the State administration must réfersuspended act at the same time to the
court for the court to cancel itacysanns) if it is unlawful (paragraph 3), and cannot merely
declare it unlawful. The suspension has no effdtte act is not referred simultaneously to the
court, and its legal force will be restored if tbaurt rejects the claim or considers the claim
cannot be examined. However until the court degjdioe registration procedure is interrupted
and the act may not be implemented (paragraph 5).

The impression is that two different proceduresehbgen put into the draft law without any
coordination. Furthermore, the role of the Prolunatresulting from Article 121 of the
Constitution is not taken into account. Therefdiee supervision procedure needs to be
reconsidered as follows:

» Supervision must embrace both regulatory acts dndrastrative acts. To limit the volume
of administrative acts to be transmitted and checked in order to focus on main issues,
the law could list the acts which must be trangdit{as, for example, in the French
legislation).

* The law has to decide which authority has to perftire supervision: the Head of the State
administration (as the prefect in France), thelloffice of the Ministry of Justice or the
local office of theProkuratura(as in Russia). The choice should depend on wthere is
supervision can be performed effectively. The expeould recommend vesting this
function in the Head of the State administratiod ansuring that his office is equipped with
the adequate human resources.

» If the choice is on the Head of the State admatisin and the Ukrainian government wants
to keep the registration procedure, the Head ofStiage administration (and not the local
self-government bodies) should be responsiblerémsimitting the regulatory acts subject to
registration to the local office of the Ministry dfistice (or the Prokuratura should do it if it
is preferred as the supervisory body).

» The Head of the State administration should alsgebponsible for referring the case to the
Prokuratura in cases where prosecutions shoulWdbr the local office of the Ministry of
Justice should do it if it is preferred as the suigery body).

» The supervisory authority should not have the powesuspend the act of the local self-
government bodies it challenges; however, it shbelentitled to ask the competent court
to suspend the challenged act.

» Itis correct to leave the final decision on theflaness of the act, subject to appeal, to the
court. However, the court must have the power tasguhe illegal act, and not only to
declare its illegality (if the competent authontythdraws the act declared unlawful it may
create a situation of legal uncertainty in casesravithe court decision fails to be executed).
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ANNEX — Examples of organisational arrangements ither capital cities

Budapest(1.8 million inhabitants) is a capital city witpexcial status and a rank equivalent to
a Hungarian departmeningégye), organised on a two-tier local government basity (evel
and inner city districts). Under the special lavBudapest, there are 23 inner city districts.
The special law sets the respective responsilsiligie city level and at district level, both
having their own assembly and executive body. Betlels are on the same footing with
regard to the Constitution, with neither suborditiato the other. As a result, concurrent
initiatives requiring further co-operation may atis

Berlin (3.4 million inhabitants) is both a city andBaindesland The 12 inner city districts
(Bezirkg are established by the constitution of taad Berlin of 1995, as amended in 2006.
Boundary changes require a law of ttend except in case of minor changes agreed by the
inner city district councils concerned (Article Zhe districts are part of the administration of
the city and have limited autonomy. The city colngia regional parliament and is only
directly in charge of questions significant for tiole city. The Senate (Government),
however, may issue principles and guidance thabiaing for the districts (Article 68).

London, (7.5 million inhabitants) is a city-region inciad 32 boroughs, equivalent in status
to a county in the British organisation, with a don Authority vested with limited powers.
According to the Local Government Act 1972, bougdaranges of the London boroughs are
ordered by the Secretary of State on a proposathef Local Government Boundary
Commission, a procedure that is not specific todamn(sections 47, 48(1) and 51(1); see also
for example: The City and London Borough Boundari@sder 1993, n°1445). The
competence of the Greater London Authority is fdated in a very open way which
nonetheless strictly prevents this Authority frompinging upon the competence of the
London boroughs (Greater London Authority Act 19829, sections 30 and 31).

Paris, ( 2 million inhabitants) is equivalent in statissa French department and is divided
into inner city districts in a unitary organisatiorhe division of the city into inner districts
and their boundaries are fixed by the law, butlmamodified by a government decree subject
to prior agreement of the city council (CGCT: drt2511-3). The responsibilities of the
district councils and mayors are delegated by ttyecouncil and the city mayor (depending
on the tasks): tasks that may be delegated (namhelymanagement of neighbourhood
infrastructures) are set by law. Otherwise, théridiscouncils have an advisory function to
the city council (art. L.2511-13 to 20). Neighboookls are designed by the city council on
proposals from inner city district councils, whiare then entitled to establish neighbourhood
councils (art. L.2511-10-1).

Moscow (7 million inhabitants)is a city-region with the status of a subject a¢ fRussian
Federation, and the city government has a Stateactes. However, the State administration
and the local self-government are organised seggrafThe present organisation is
determined by the law of Moscow of 15 October 2Q€%9) on the names and boundaries of
municipal units within the city of Moscow. Basigalthe territorial organisation of the city of
Moscow includes 9 territorial units of the Statemaistration fkrug), and 125 inner city
districts ¢aion), the boundaries and names of which are deterntiyea law of the city of
Moscow. In each territorial unit of the State adistition, there is a prefecture subordinated
to the city government; in each inner city distticere is a municipal self-government, with
its own elected assembly and executive body. Aatuitly, a number of territories from the
periphery are integrated into adjacent inner citgtritts and territorial units of State
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administration, although they are located outside ¢tity of Moscow’s boundaries (for
example, the airport Shemetevo on the territorthefMoscow regionagplast’)). A number of
questions of local significance, belonging usuédlythe competence of local self-government
bodies, is regulated at the city level, e.g. by $tate administration; the competence of the
municipal self-government bodies is determined iy legislation. A similar system exists
for Saint-Petersburg the other city with the status of a subject & frederation (see: N.A
Ignatiuk / A.V. PavlushkinMunicipalnoe pravpMoscow, lusticinform, 2007, pp.43 and sq).

To sum up, the city level prevails in Berlin and Paris; thaer city district level prevails in
London (its case being in this respect close tosttteeme of the Ukrainian draft law) and
authorities in Budapest are on an equal footindMéscow, local self-government authorities
are established at the inner city district leval.Budapest, Paris, London and Moscow the
State and the decentralised (self-government) ddtrations are separate; in Berlin they are
fused.
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