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General Remarks

The Council of Europe (CoE) submitted commentshenfirst draft of the Housing Code in
September 2008. The new draft recently adoptebeafitst reading by the Verkhovna Rada
contains some changes and improvements compartk thrst draft, although Council of

Europe expertise was not always taken into conasiuber.

For example, the 2008 CoE expertise pointed outrtbenveniencies of too much emphasis
on ownership, because a significant part of theufaimn may not have enough saving
capacity (low income families, young householdsihd abecause the lack of rented
accommodation also makes the labour market lesslenahd flexible. In the new dratft,
whereas the general orientation towards ownershipdintained, the housing policy clearly
caters for social housing, in contribution to tmalisation of housing rights (in particular,
Art.20 and 26). The list of beneficiaries has bertended. The social housing fund should be
better identified with Articles 10, 60, and 63, aating to which the social housing fund
consists of housing premises transferred by thée Sta municipalities. Very much will
depend on the extent of this fund. However, thevigion that guarantedsousing free of
rent to not very clearly specified categories of citizens remains problematic (art.2.2).

The financing of the housing policy is another major issue still not addressed by diadt
Housing Code. There should be a separate chapteseparate law on this issue: there will
be no real improvement of the housing situatiaihéire is no comprehensive housing finance
policy’. There appears to be no comprehensive housingidimg policy in Ukraine.
Furthermore, despite the recent amendments to tidgd® Code, adopted in 2010, the
housing and the municipal economy are still nofuded in the transfer system for local
government functions guaranteed by the State. Heweaccording to Article 47 of the
Constitution, the State has a duty to supportamitiz right to housing. If the development of
housing and of the municipal economy is a goverrinpeiority, the concept that this is a
purely local matter not subject to equalisation narlonger be maintained. Tlequalisation
system should be reformed to take account of the local government’'s dutyingprove
housing conditions and related services, and tked fer adequate resources for this purpose.
This issue has been pointed out in the 2001 CobRRep Local Finance in Ukraine, and in
the CoE appraisal of the National Programme of Refand Development of Housing and
Municipal Economy, submitted in November 2007. Tmuncil of Europe would like once
again to emphasise the paramount importance oinfind solution to this issue (this could
require a separate study).

The present appraisal will focus on legal provisiononcerning co-ownership: the
organisation of co-ownership (1), the governanceymdrtments (ll) and the legal framework
for housing management (lll). The appraisal aldeesainto account the recent draft law

! For example, in the French housing codede de la construction et de I'habitatjorthere are two kinds of
provisions on financing: i) for social housing;figr housing in general. This is always a mix ait8tsupport to
loans to households and to private building corppona or to municipal housing corporations, of sdies to
households under revenue conditions to help therhate access to the housing market (personal tgusin
allowance:aide personnalisée au logemgrdnd of subsidies contributing to the start ahegrogrammes. The
main resource is from loans and, in order to figaluans, it is necessary to channel savings towlaodsing
investments and transform short-term deposits lonig-term credits. With regard to social housirigs ione of
the main duties of a national financial instituti@aisse des Dépdts et Consignatjotescollect savings through
the banking systems in order to grant long-terrmsowith low interest rates to social housing coagions.
There are also specific provisions to support thelse are involved in housing renovation, and tandiis for
private investments in housing for rent.



amending legislative provisions on the establishimand the activity of co-owner
associations, distributed at the discussion onihgusgislation held on 10 November 2010.

From a methodological viewpoint, the new Housingd€®hould be a consolidation of all
various pieces of housing-related legislation. udohg provisions on the same issue in the
Housing Code and other pieces of legislation vailbe interpretation problems. For example,
there is a 2002 Law on Co-ownership Associatiools'ednannia spivvlasnikly and a
Chapter 3 of part Il of the draft Housing Code tatjng other issues on the nature and the
purpose of co-ownership associations. The draftdeegented on the 10 November meeting
will amend the law of 2002, but there is no coaoadiion between this and the Housing Code.
The recommendation i® incorporate the Law on Co-ownership Associations into the
draft Housing Code, including amendments formulated in the recenftdeav. This draft
would be thus limited to amendments to other pieddsgislation (Articles 2 to 6 of part I).
Furthermore, the regulations on housing managemetfiese amendments are not the same
as those in the draft Housing Code, and the tedmgyoused for the function of housing
manager in Ukrainian is different (compare new @es 12 and 13 of the law on co-
ownership and articles starting from Art 149 of traft Housing Code: the function of the
housing manager -pravitel’ - is no longer regulated in the draft Code butthe
amendments to the law on co-ownership associatiwhereas the draft Code regulates the
functions of the various housing service providergkonaveg

I. Theorganisation of co-owner ship (condominium)

The new legal framework of co-ownership is a neamgssonsequence of the policy aimed at
developing housing ownership for newly built hogsas well as for privatised housing from
the State and municipal funds. One of the aimshef reform is certainly to alleviate the
burden of municipal and State administrations witlgard to the housing supply, while
shifting the responsibility of housing managemenhéw co-owners, as well as to support the
development services related to housing that weseiged until recently only by municipal
administrations and enterprises. This objectiveeflected in Article 114, par.2: “The goal of
housing privatisation from the State and municipalising stock is to create conditions for
the realisation of the right of citizens to choésely the way to meet their housing needs and
to involve citizens in participating in up-keepirggrvicing and operating the housing stock,
safeguarding the co-ownership fund, and to devetwpket relationships in the housing
sphere”.

Article 20 recognises five ways of realising citizéousing rights: 1) construction; 2)
purchasing and co-ownership; 3) renting; 4) ocdopabdf social housing; 5) purchasing
property rights and use of housing though othersmayaccordance with the law. In CoE
2008 assessment of the previous draft this claasifin was criticised, because it confuses the
material operation (construction) with legal redaghips (purchasing housing). Construction
is impossible without purchasing property rightgespect of the housing to be built and the
land where building will take placeThe occupier of an accommodation is always eigmer
owner or a tenant, but ownership may be acquiredgh various legal means. The Code in
its Article 20 should make a clearer distinctiotmeEen owner and tenant .

% The Russian Housing Code of 2004 is more condistehis case, since it makes a distinction betweenting
and purchasing.
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As regards the access to housing ownership, thi¢ @Gade regulates two ways: housing
cooperatives, for newly built housing, and the gtisation of the State and municipal housing

supply.

The new draft includes a major simplification. ket of the three different types of
cooperatives included in the first draft (the bimtgcooperative, the housing cooperative and
the cooperatives for young households), it creatdly one type of housing cooperative,
which is set up as a consumer cooperative, foctmstruction, reconstruction and purchase
of housing in co-ownership. The cooperative memlagesalso involved in management of
the housing premises in co-ownership, once they lpurchased their apartment and have
taken possession (Art.37 and following). Article8 8 48 establish a uniform legal
framework for the organisation and the governarfcaldiousing cooperatives. This solution
is much better and avoids changing the status efcthoperative after completion of the
building. Nevertheless, Article 49 makes it possitd change the construction cooperative
into a housing cooperative, a managing cooperdtirgtlovo-obslugovuiuchtchyi koopergyiv
or a co-ownership association; when all co-ownenrgelpaid their share in full. Article 49 is
not fully consistent with the previous articles;lyothe transformation into a co-ownership
association once all co-owners have paid theireslarfull may be justified. Whether the
members of the cooperative want to manage the pemnthemselves can be settled by the
statute of the cooperative; this does not requinttipg forward a new type of housing
cooperative. Therefore, the recommendation is timatlink between Articles 49 and 48 be
reconsidered, so that the law contains the simplastsible legal architecture for
condominiums.

The co-ownership association is established byémeral assembly of co-owners when there
are at least two of them that have acquired at E2% of shares. This is a not-for-profit civil
corporation responsible for housing managementutiir its own decision-making bodies.
The creation of these associations is supportethdé\State administration and by municipal
administration. They receive a grant for the camtgpenditure they have to commit for up-
keep of the premises (Art.57). In the case of a haiMing the constructor must initiate the
creation of the co-owners association, by proposisgstatute and by calling the general
assembly. If the constructor holds more than 75%efshares in the condominium, and there
was no general assembly, he will submit the co-oirassociation statute for approval to the
municipal authority. These provisions are to proiedividual co-owners; but, under such
circumstances, even if a general assembly wasdchdle the inequality between the parties
would justify referring the statute to the munidi@authority. The recommendation is to
amend Article 59, paragraph 2.2° accordingly. Smmafidominiums may opt for a simplified
form of associationt¢varystvo (Art.60).

The conditions for creating the co-ownership asgam should be regulated more precisely
(for example majority rules, or refer to generab\psions on co-owners assemblies), and
provide for what happens in the case there is misi® to create the association. It is not
clear whether all co-owners have to be membersi®fassociation: in the previous draft, it
was possible for co-owners not to join the assmmatThe law should provide clearly for
obligatory membership. Due to the responsibilitdsthe co-ownership association, in the
collective interest of the condominium, all co-owsmbave to be involved, and have the same
rights and obligations. The draft code should lzifiéd on this point and Article 56 should
be amended.



I1. The governance of condominiums

Chapter 13 of Part Il of the draft Housing Codeutates the management of the housing
supply. In particular, it includes decision-makingles that are applicable when no
organisation was created by the co-owners to reptakeir collective interest, and subsidiary
rules for general co-owners assemblies.

These provisions are an improvement on those franfitst draft, since they are linked to the
description of the legal framework of the managenwérthe condominium for each type of
organisation. According to Article 143, if no orgsation has been established for the
condominium, it belongs to the general co-ownerseambly to decide on the type of
organisation. Furthermore, if management of thedoarinium is interrupted, and no decision
has been taken within one year of the coming iatod of the code on the organisation of the
condominium, or if this decision is not in accordarwith legal requirements, the municipal
authority has the duty to step in, to establislu@get and to undertake the necessary measures
for the maintenance and the service of the condominThen, it has to decide on the
organisation of the condominium and to organisalafor tender for appointing a housing
manager. As a result, a condominium must be managedrding to one of the three
organisation forms provided by the law, and the igipal authority has to supervise the
process of organising condominiums, with the potwesubstitute the co-owners to establish
the necessary organisation, and to provide temibord#ine necessary services to the
condominium. Paragraph 6 provides for the finansigbport of the State and municipal
authorities to condominiums. These provisions aftevant to ensure the implementation of
the new legal framework for condominiums.

Articles 144 to 148 regulate general assembliegiwéire the main decision-making organ of
all organisation forms of condominiums (art.144r.pa Due to the significance of the
decisions to be taken by such assemblies, it ite qustified to have in the law detailed
provisions on running procedures. However, sincewnership associationgvarystvoand
managing cooperatives have to adopt their own tstattiis also possible to leave some
legislative provisions as subsidiary provisiong, applicable only if the point is not regulated
or if it is wrongly regulated, by the statute.

Nevertheless, a weakness of the system proposdtiebglraft code is that the collective
interests of the co-owners are only protected byptfovision on organisation forms, or by the
provision enabling municipal authorities to takeoiraccount the failure of co-owners to
organise themselves. By contrast, the French lawl@5 on housing co-ownership
establishes directly the “community of co-owners®very housing premise with a number of
flats and shared responsibility regarding commontspd his community is organised by the
law as a “syndicate”, which is a legal person thed to adopt the condominium regulation.
This regulation is the legal basis for the right®ach co-owner and of housing management.
Being a legal subject from the beginning, the sghit the co-owners are also protected from
the beginning, even for the period in which theraa representation of the co-owners.

Rules for running general assemblies are adeqiatere is a rather high quorum of two
thirds of all co-owners for the decision-making &eipy of the assembly, but this is balanced
by the possibility for two co-owners to call foganeral assembly. The law should however
require a proposal for an agenda for such a mee#ating rights are apportioned according
to a co-owner’s shares in the condominium. A postaé may be organised if two general
assemblies fail to reach the quorum. Co-owners ntst on specific questions. However the
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law (Arts.147 and 148) should be completed by miowis for ensuring the validity of the
vote with the requirement of a minimum participatiand for ensuring that the count is valid
(for example, by forming a ballot committee, and tibligation to send postal votes and the
protocol to the court or a notary.

[11. Thelegal framework of housing management

The new draft provides for a better legal framewfmkhousing management services. The
draft makes it possible for a housing cooperativeake over its housing management, in the
form of a managing cooperative (see above). Howaves likely that, despite very good
examples, such as those displayed at the 10 Nowvemebeting, most condominiums will
need to contract out housing management: eithevdyotill be ready to devote enough time
to this task, or simply nobody will have the minimskills necessary to manage accounts,
organise tenders, assess bids to tender, and Jtemrivatisation of housing also means that
municipalities will reduce their own managementamfy, and concentrate on rented social
housing. As a consequence a large space is opdomg@rivate initiative in housing
management services.

This activity has to be strictly regulated to aveixbosing co-owners to the risk of fraud or
mismanagement through lack of adequate technicdls.slrticles 149 to 159 on the
organisation and oversight for housing managememvices meet these requirements,
whereas chapter 14 (art.160 to 173) regulateglgttiee contracts for maintenance, important
repairs and reconstruction.

With regard to the profession of housing manageticleé 150 details the content of housing
management services. This list is quite comprekensit should enable the housing manager
to recover debts from co-owners of the condominiiimecessary though the courts, and to
turn to the municipal authority if serious sociabipiems are the cause of the debts. Regarding
contracts entered into with enterprises to sertice condominium, the housing manager
should be authorised by the general assembly, erbtiard in case of emergency or for
litigation as described below.

According to paragraph 5 of Article 151, housingnagers Yykonaver must be qualified in
four subject areas, as provided by the law anddratdetailed in a regulation of the Cabinet
of Ministers. According to paragraph 6, those wlorbt have the required qualifications
may not undertake the activity of housing managdrese provisions lack precision. It
belongs to the law, not to a regulation of the @abbf Ministers to determine whether the
exercise of this activity will be subject to a puaeclaration, a license or an authorisation. Due
to professional requirements to be detailed bygalegion of the Cabinet of Ministers, the
best way should be a licence, which will be issteavery applicant after checking their
documentation. If the administrative authority does issue the licence or a decision stating
the rayons why the licence cannot be issued wélgiven time limit, the applicant is deemed
to have the license. It is also necessary to déternvhether the State administration at the
rayonlevel or the municipality will issue the licendhis task would be better ascribed to the
State rayon authority or, alternatively, to the authority oities of regional significance.
Furthermore, any person not able to show they aadifegpd, is not authorised to perform this
activity. The law should make it an offence to gaout the activity of housing manager
without a licence, and provide a corresponding [tgnall this has to be regulated by the law



itself, and cannot simply be left to the Cabineibhisters. Therefore, Article 151 should be
completed accordingly.

Lastly, the insurance provided for in Article 15%ish be compulsory, as a guarantee for the
co-owners; this has also to be clearly determinethé law.

The housing manager's mandate must be subjectritvacd approved by the condominium
co-owners, and the law should provide for a contna@del to be established by a regulation
of the Cabinet of Ministers. This contract modebwdd detail the auditing rights of the co-
owners, and their access to all contracts and aticgudocuments. Article 151 should be
completed accordingly.

A regulatory framework should be drawn up on hogismanagement tariffs for at least
several years. Since there is probably no markefoyehis type of profession, there is a risk
that some housing managers will try to take adgent# the fact that there are practically no
competitors in their city. This framework shoul@téfore be drawn up in consideration of the
different regional conditions.

As regards the provision of technical servicesdnmespand others), the starting point is the
capacity of municipal enterprises that were formmen charge of the State or municipal
housing. Their capacities will be probably maingainin part for the needs of the social
housing, but they could also submit bids to termtganised by condominiums. This might
help these municipal enterprises to improve theffggmance.

In order to develop housing management qualificatidghe Government should encourage
universities to create a professional degree basedhe qualifications required for this
activity.

The remaining issues are discussed in the 2008eRpértise on the first draft of the Housing
Code; they are also relevant to this draft sinceittains similar provisions.



