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I OVERVIEW OF THE ENVISAGED ADMINISTRATIVE TERRITORIA L REFORM

A comprehensive administrative territorial reforAiTR) of local government and local state
administration has been on the agenda of Ukrainenfmy years. In autumn 2005, a detailed
reform programme, with a strategic document anel fisaft laws, had already been submitted
to the Council of Europe for an opinion. Howevéristreform project never reached the
parliamentary discussion stage.

The 2008 ATR reform project builds on the 2005 echj The documents prepared by the
Ukrainian Ministry for Regional Development and Gtnction are clearer and better
developed than the previous drafts, from the viemtpof both their political scope and

implementation strategy.

The proposal is tatreamline the territorial structure of the country on the basis of three
tiers of (self-) governments: the municipality firomadg, the district ayon) and the region
(oblas), the Autonomous Republic of Crimea and the citéKyiv and Sevastopil having
special (regional) status. A system of de-concédrébtate authorities will remain at the
rayonandoblastlevels.

The Concept provides guidance as regards the dizeranadasand rayons and the
characteristics of ATU centres; it also pays aitentto the necessary infrastructure,
communications and financial basis.

According to information provided at the meeting2# November, it is envisaged that the

hromadawill be the first level of self-government (mairity charge of primary education and

primary health care), with no unit having less tRab00 inhabitants [NB: Article 6 § 6 of the

draft law says 1 500] and:

- either an average population of 5 000 (with a radathe centre of 11 km) embracing 7
localities at the most,

- or an average population of 9 000 (with a radiusht centre of 11 km) embracing 16
localities at the most — this variant being, asdarthe experts are concerned, probably
more desirable from a functional viewpoint.

The second self-government level would bertyeon with at least 100 000 inhabitants. This
means about 170-18@&yonsonly, instead of the current 488 [information po®d at the
meeting. NB 180rayors means an average population of around 260 OO@F mew
intermediate local government level should be \sitigh functions that exceed the capacities
of the (new)hromadas The regional level would remain basically unchedgexcept for
minor adjustments required by the municipal reform.

The Concept presents amplementation strategy in four stages, to be implemented from
2009 to 201% and pays attention to practical, financial anthimistrative aspects, as well as

! The model designed by the Concept is not disamid the French local government system as it was

prior to the reforms of the eighties and the e@0Q0s, but it is more ambitious regarding the cbdation of
the municipal level. Whereas in France the deckstich reforms have reduced the size and the taSkie-0
concentrated authorities, these still keep a nunobeémportant functions, and local self-governmdatdies
perform mainly own tasks and few delegated tasks.

2 A time period of 5 years for such a reform seee@sonable. For comparison purposes, the Russian
local government of 2003 (different but equally d@mls and complex) also had to be implemented gyl
Transitional periods had to be introduced and niedli§everal times, and it should only enter inteéadn all its
aspects in 2009.

2



to informing and educating the public regarding teéorm. This is very important for
ensuring the success of the reform.

In addition to the Concept (which should becomesgplanatory memorandum to the Draft
Law), new laws should be drafted and adopted, il& bne being the Law on the
Administrative-Territorial Division of Ukraine. Ftirer legislative reforms will include:
budget, tax, and land legislation. In additionewiew of the Law on Local Self-Government
might be needed, as well as a review of the Canistit in order to make it possible to elect
the executive bodies at thayon (district) andoblast(region) levels.

Overall, the present reform project is more comensive and of greater political scope than
the 2005 project. There are, however, issues #ed further consideration.

This Report will:

» highlight main steps forward;

» focus on issues that still need to be addressed;
» draw conclusions.

The experts would also have provided specific conisen the draft Law on ATR, but do
not feel that it is appropriate to focus at thisgst on technical issues, pending the
consideration of more strategic issues which mataikemn-depth redrafting of the key
provisions of the Draft Law.

1. THE MAIN STEPS FORWARD

1. A reform dealing with structural issues

Since independence, Ukraine’s sub-national govesndmas suffered from overlaps between
the different levels of sub-national governmenttémms of responsibilities, resources and, in
some cases, boundaries), and between local sedfrgment and local state administration.
Uncertainty has been concentrated around the utistit of the rayon which is a state
administration structure (of a size that might leers as more suitable for a local self-
government unit) and with a representative coutttdt has very limited connection to
executive power. This has led to a system that trbhghcharacterised as over-administered
and under-governed, in which lines of accountagbiiite confused. The reform is to be
welcomed insofar as it attempts to resolve the aies (of status, territory, role, functions)
of therayonas an institution.

The reform is to be welcomed for a second reas@ppears to represent a genuine attempt to
strengthen théhromadaby seeking a size of the unit concomitant with fiieictions or
responsibilitied It links consolidation of the existing local coranities into larger municipal
units and a reduction in the numberayons so that municipalities can grow to take on more
of the functions currently carried out bgyons whilst rayons larger in size and fewer in
number than at present, will become more strategc more oriented to carrying out inter-
municipal functions or those functions that genlyinequire standardised delivery over a
large area, and a higher concentration of profassicapacity. This should substantially

3 One of the biggest problems of local governmeygtesns in East European countries was the

assumption that decentralisation of power and fiegation (establishment of small units) were someho
connected, whereas in practice the opposite mayuee There is a trade-off between a) reducingsthe of a
local government unit to a scale that is accesdiblthe citizen and b) creating local governmernitsularge
enough to have the capacity to carry out a wideggeaof functions for local citizens. Too often loc#lf-
government units have been too small to fulfil tiienctions, which have beete factotransferred to local state
administration.
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improve the efficiency of the system in terms a$aerce distribution, accountability and
efficiency of services.

2. A new notion of “administrative-territorial unit” a s a basis for territorial
consolidation

As mentioned before, whereas the regional bourslavmuld probably remain unchanged, a
comprehensive territorial reform should take plat¢hehromadaandrayon levels, in order
to upgrade their size and capacity. With this imanithe adoption of a new notion of
“administrative-territorial unit” (ATU) is a cordement of the suggested reform.

In the law on local self-government of 1997, aidigion is made between the “territorial

community” firomadgd and the “administrative-territorial unit”:

= The *“territorial community” consists of “citizensheo permanently reside within the
boundaries of a village, settlement, or city, whiale independent administrative-
territorial units, or voluntary associations of iz#ns of several villages with one
administrative centre”.

= The “administrative-territorial unit” is a consténcy; the list of ATUs at the lowest level
is the following: “city, sub-municipality, settlemeand village”.

This distinction reflects:

- the enumeration of administrative-territorial units Article 133 paragraph 1 of the
Constitution, i.e.: “cities, city districts, setthents and villages”;

- the definition of a territorial community of Artiel140 paragraph 1 of the Constitution:
“residents of a village or a voluntary associatiodrresidents of several villages into one
village community, residents of a settlement, afdacity”, vested with the right to
“independently resolve issues of local charactehiwithe limits of the Constitution and
the laws of Ukraine”.

The draft Law on ATR gives a different definitio the ATU, as part of the territory of
Ukraine and the territorial basis for the organ@atnd activities of local state bodies of the
executive power and local self-government bodiasi¢ke 3 of the draft Law). Thromada

is defined as the ATU of the basic level (Articlo®6the draft Law). Therefore, the city, the
settlement and the village, as existing geographecaas characterised by the type of
agglomeration (or settlement in a broader sense}jdvas such no longer be the ATU of the
basic level.

This is a fundamental change, since it would alfow implementing a territorial reform
designed to correct fragmentation inherited from pgast and establish — through a sound
merging process — bigger and more viable firstilewgts on the basis of functional criteria,
and not only of historical or geographical onesug;hthe reform envisaged would help to
integrate thédiromadasinto the mainstream of governance in Ukraine, @dathcompromising
their autonomy. However, some ambiguity still rensain the use of the ternifomadd (see
section Ill.1below).



3. The separation between local self-government and &€ functions and the
transfer of executive powers to elected bodies did oblast and rayon levels

The reform is also designed to achieve the separbtween local self-government and State
functions. This approach is commended as it shouiltimise interference in local self-
government operation.

The transfer of executive powers to elected bodiea major change that will require a

constitutional review, since the powers of theestdministration as executive bodies of the
regional council and of the district council, arglveell of the cities of Kyiv and Sevastopil,

are provided by Article 118 of the Constitution.

This is the first time since discussions in Ukraore local government reform started that
such a major change has been considered by thert@o®et. The constitutional review is
part of the legislative framework described in @encept (see paragraphitfine). In the
incomplete constitutional review of 2004, the tfen®f executive powers to an elected body
had been envisaged only at the district level nottat the regional level.

4, The financial dimension of the reform project

Two other major improvements are foreseen by thec€pt.

Firstly, all newhromadaswill have direct inter-budgetary relations withettstate budget
(paragraph 3.2)At present, only about 700 local authorities aneolved in inter-budgetary
relations with the State budget: this means thit threse local authorities benefit from the
equalisation system established by the Budget Cotiereas other local self-government
units depend on the district. The proposed refomams that athromadaswill have the same
degree of financial autonomy, and that they will lnnger depend on the authority of the
rayonfor their budgets.

Secondly, the Concept provides for a stronger firdrbasis of local self-government units,
especially through the granting of new tax powdise introduction of a local property tax
should be one of the last steps of the whole refétew legislation on the taxation of land
based on its market value should be the first siagthe introduction of a property tax
(paragraph 4 of the Concepithe Concept does not state clearly that such a tax would be a
local own tax, and this should be clarified, but this seems to be the only reason for
mentioning this issue in the Concépt

5. Other positive elements in the proposed approach

The draft Law provides for a bottom-up consolidatjrocess, as the establishment of the
new hromadasbuilds on voluntary merging (compulsory decisitwesng taken only after the
one-year deadline for voluntary merging).

4 With regard to this tax, it was pointed out trattpresent, the tax payment is not linked to toation

of the tax base. This means that the owner of eepdé land in municipality A, but residing in muigaelity B,
has to pay tax to municipality B. This goes agaihetlogic of local taxation, according to whicte ttax flow is
determined by the location of the tax base. To ghathis situation would be a pre-condition for the
establishment of a property tax as an own local tax
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The draft Law does not sweep off the localitieb¢ointegrated in the new municipalities. On
the contrary, as soon as they have more than S&bitamts, they are entitled to keep a
representation, and tasks could be delegated upon.tThis was also contemplated in the
2005 reform project, but this time the issue is\ggaken more seriously: they are qualified as
“territorial units” and there is a procedural pwiten of localities as regards their name and
boundaries. This might have drawbacks, but couldenthe reform easier to accept.

The experts are also pleased that the rules prdgossetting the ATU boundaries will avoid
having local authorities included in the territarfya local authority of the same level, and will
ensure that theromadadully cover the Ukrainian territory.

I . ISSUES REQUIRING FURTHER CONSIDERATION

1. Ambiquity in the use of the term “hromada”

The issue is whether the terrhrébmadd can be understood purely in physical terms (as a
community or populated locality) or also in territd terms (as a group of communities or
localitiesy.

Following the constitutional amendments of 2004 ‘thromadd should have been defined
directly as an administrative-territorial unit and longer as a settlement. The new Atrticle
133 of the Constitution would have provided thétheomadd could include one or several
settlements.

Unfortunately, this amendment never came into fofée question has therefore to be raised
whether the adoption of the new definition of tlteomada”, which is a legal pre-
requirement for a municipal reform, requires asevipus step the final adoption of the new
text of Article 133 of the Constitutin

2. Uncertainties concerning the rayon level and its relationship with the
hromadas

° There may be opposition to a territorial defmitiof “hromadd as this might seem (mistakenly) to

imply a dilution of the principle of self-governntemhich, according to an idealistic view, would the right of
all individual localities or communities. Such aewi would lead back to the fragmentation that theresu
reform is seeking to reverse.

6 At the meeting of 24 November, the Ukrainian auties indicated that this question was not retéva
and that Articles 133 and 140 of the Constitutia o be read together. Indeed, the interpretaifofirticle
140 paragraph 1 given by the Constitutional Conrit$ sentence of 18 June 2002 (rp12/2002) hastblig
opened the door to the territorial reform. Accoglio the Court, a “territorial hromada” is not ordyvillage,
settlement or a city but equally a voluntary asstian of the residents of several neighbouringag#s.
Furthermore, questions of the organisation of Isedftgovernment that are not ruled by the Contititumay be
ruled by legislation, as provided by Article 146laamong these “the conditions and ways of thecson or
of the division of territorialhromadas villages, settlements, citieq" ymosu ma nopsoox 06'conanns abo
P03 €OHANNA MEPUMOPIANbHUX 2poMad, cil, cenuuy, micm” ).

However, for the experts, this ruling remains uaclen whether a “territorial hromada” could be fedrfrom
the association, for example, of villages with #y.cin addition, the sentence opens the way onlydiantary
associations. On the contrary, the definition & thromada” directly as the “administrative-terrigd unit of

the basic level”, independently of cities, villageettlements considered as “administrative-teratounits”

would overcome this difficulty and give more didewa to the parliament as to the scope of the tterval

reform. Therefore, the final adoption of the newtidle 133 of the Constitution, as voted in 2004 udobe more
adequate.



The Concept states that the district is “an add#io(subsidiary) level of local self-
government and it fulfils tasks that cannot beilfeld, efficiently or at all, at the municipal
level” (paragraph 3.8 of the Concept). This defamtof the intermediate local level does not
raise any objections. However, the Concept indgétat the reform should result in fewer
and largerayonsthan at present.

Currently, there are 488ayons but additionally 170 cities of regional or repighh
importance are not subordinated to tAgon authority and have direct access to the inter-
budgetary relations for the application of the Beidgodé.

The Concept does not indicate whether, in the éytilive main cities should have the rights of
a district authority, or be included in the newgkar districts (following a model that would be
closer to the Frenctiépartemenor Italianprovincesone) At the roundtable of 24 November
2008, the Ukrainian authorities confirmed thatthe future, all cities would be included in
the new enlarged districts.

Both options are possible and have their advantagdsirawbacks, depending very much on
the type of functions to be performed at the distevel. Demographical and geographical
aspects also have to be considered. However, g byivns and cities within the scope of the
new largerayors would provide an additional area of complicafienthe reform, whereas it
might be more practical to maintain a single tielocal government in the urban areas and a
two-tier system in the rural areas.

The vagueness regarding the future of éngon is also due to other elements. The whole
guestion ofrayon state administration and the relationship betwagonsandhromadashas
been left uncertain. Would theayors’ rationale and functions under the new system be
primarily state administration or inter-municipal character? Would they have an inter-
municipal coordinating role or merely a set of &8 to deliver? Wouldayon councils of

the new type be directly or indirectly elected avitht influence would the municipal councils
have on them regarding any delegated or inter-npadiédunctions? Clear responses to these
guestions are required to build up a sound reform.

Instead, theayon, as described in Article 7 of the draft Law, retaa hybrid character, being
both a state administrative body and a kind ofrimtenicipal body. What is not entirely clear
from the draft Law is how far theayon although clearly a separate ATU, represents a
genuinely different level of self-government frohrat of thehromadasi.e. whether it funds
and delivers services “of inter-communal significah without reference or accountability
downwards to théromada&. There is potential for a clash between the palitmandates of
thehromadaand therayon unless the distinction between their functiongesy clear.

! In terms of territorial organisation, this makhe Ukrainianraion comparable to the Germareis, the

Polishpowiat or the Russian municipal district.

8 This was a major issue in the 2003 reform inRlissian Federation, which attempted to make the new

municipal raions answerable to the municipalitlesytwere seen to represent.
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3. The need to reconsider the appropriateness of estighing the existingrayons
as the newhromadas

Given the difficulties that may be encountered mafgamating localities — as well as the
complexity of the issues surrounding the transfestaff betweemayorns and ATUs — and the
degree to which this may slow down the pace ofrrefdhe architects of the reform should
better consider the simpler option of convertingréyonsinto proper “municipal” local self-
governments

The rayons have the advantage of being based around medzed-$owns, or at least the
economic centre of their territory. They have tbegamtage that the necessary infrastructure is
already there and the public are used to dealitlg the rayons. As an alternative to changing
the administrative structure over several years, risformers might consider improving
transport access between villages and rayon centres

It would be easy to imagine the basic ATU endingvepy much as another version of the
rayon It is far easier to work with and improve whathere than to re-create it (possibly in a
more chaotic form) at great expense in terms oé @md resources.

If rayon councils are properly elected, if state and Idaattions are clearly distinguished, if
accountability to local electors — rather thantie ablastor to the central government — is
strengthened, if resources under the control ofldbal authority are sufficient to deliver its
core functions, then thayonscan become a proper local self-government authorit

It would then be possible to tidy up the outstagdssues — what size of town can be outside
the rayon (i.e. single-tier) and whether mergers of villagasd/or small town communes
could create units to which tlmayonscould then delegate some of their functions. Gnéd
then look again at which strategic functions cdodgiven to the oblast council level, once
this structure has been democratised further.

In other words, the system could be rationalisedeneasily and effectively by takingyons
as local government institutions as the startingtpof the reform. This is clearly not an
alternative which the architects of the reform lely to favour, but it should not be ruled
out as an alternative strategy.

4, A too complex and potentially misleading descriptio of the system of
administrative territorial division

The draft Law includes a series of provisions whish(and provide definitions for):

» the various components of the system of adminig&aerritorial division (Article 1.2)

» the populated areas (Article 2.1)

» the administrative territorial units (ATUs) (Artel3, plus detailed provisions in Article 6
to 9)

» the territorial units (TUs) (Article 5)

o Once the principle of a territorial municipality accepted, the possibility that the existirzgons

become the territorial municipalities might be ddesed, as in the reform draft of 2005. This pr@osas
widely supported at a Presidential Foundation focdl Self-Government conference attended by then€ibaf

Europe experts in 2003. Other countries, includdeprgia, have democratised the raion level as ansnef
strengthening local government.
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The system overall appears too complex and diffital understand. The basic idea is
apparently that there will be a distinction between the one hand, the Administrative
Territorial Units (ATUs) and, on the other hande tbub-municipal Territorial Units (TUS),

the latter being purely representational or manabdivisions within thehromadas This idea

is somewhat clouded by the inclusion in the draftiwLof detailed provisions on the
“populated areas”.

The following table gives an overview of the eletsementioned in the law.

COMPONENTS OF THE ADMINISTRATIVE
SYSTEM OF A.T. POPULATED AREAS TERRITORIAL UNITS TERRITORIAL UNITS
DIVISION IN UKRAINE (Article 2.1) (Article 3) (Article 5)
(Article 1.2)
Autonomous Republic Autonomous Republic
of Crimea of Crimea (Article 8)
oblasts oblasts (Article 8)
cities with a special cities with a special
status Kyiv and status Kyiv and
Sevastopol Sevastopil (Article 9)
rayons Rayons (Article 7)
Hromadas (Article 6)
cities cities cities

rayons in cities with a
rayons in cities special status Kyiv and | rayons in cities
Sevastopil (art 9)

settlements settlements settlements
villages villages villages
khutirs

Given that the aim of the reform is to create amengthen thdiromadasas the basic ATUs
(which may be constituted either by a single pojpartecentre or an amalgamation of smaller
population centres) the attention given to defomél distinctions between various types of
what will be sub-municipal entities is potentiathysleading.



Similarly, the persistence (in Article 6.2) of difent categories dfromadas‘depending on
the status of the administrative centre” (i.e. shevival of the traditional distinction between
urban and villagdromada$ seems unnecess&hand is also confusing. Surely the point of
the reform is that alhromadaswill have the same status, regardless of the pojpul of the
administrative centre. Of course, the populatioa plirely rurahromadais likely to be much
lower than the population of an urban one and theag be issues of statistical comparability,
but these should not imply a distinct status, e idea is that there is a possibility of
entrusting urbahromadaswith more functions (which should then be expljcgtated).

Incidentally, it might be better to have a systefmmunicipalities that contain an inter-
dependent mix of urban and rural settlements whiolld reinforce each other (people in
villages helped to find work in the town, towns yithng services for the villages).

The following chart shows how the systems wouldllke with some simplifications.

10 Given that, also according to section 3.9 of@luacept, even the smallest villages will retain stetus

and powers of a Territorial Unit, there seems tonbereason to maintain village community as a separ
category at the municipal level.
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ADMINISTRATIVE TERRITORIAL STRUCTURE OF UKRAINE - 1

RAYONS
IN CITIES

Raions in
cities

Settlements
Villages

( SUB-MUNICIPAL LEVEL )

However, if the experts’ proposals on having citigth rayon status — thus maintaining a
single tier of local government in the urban araad a two-tier system in the rural areas —
(see paragraphs 2 above) were retained, it woulddssible to build-up a system with the

following structure:
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ADMINISTRATIVE TERRITORIAL STRUCTURE OF UKRAINE - 2

CITY
DISTRICTS

Urban
districts

Rural
districts

( SUB-MUNICIPAL LEVEL )

It should be noted that in drawing this second tchize experts have used the terms “city
districts” (with ATU status) and “urban districtéSub-municipal TUs) instead” ofdyors in
cities”, and they have used “rural districts” ireleof “settlement and villages”. They have
also foreseen the possibility to establish “citgtdcts” (with ATU status) in major cities with
rayon status (e.g.: with a population of not less th& 600) and not only in Kyiv and
Sevastopil.
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5. The need to reduce complexity and rigidity, and tadistinquish between the
initial reform process and subsequent changes

Three issues should be considered:
i. the requirements for the establishment of the AT far territorial changes;
ii.  the role of the Parliament;
iii.  the appropriateness of regional variation in thpl@mentation of the system.

I Therequirementsfor the establishment of the ATUs and for territorial changes

The draft Law makes detailed provisions on the @@t for the establishment of the ATUs
(Article 4) and for the territorial changes (Artésl6 and 7). In addition to doubts that some of
these conditions raise, it is important to stréssfollowing.

The criteria for the overall reform and the conditions for subsequent individual
adjustments should be better distinguished and areot necessarily the samédalthough
coherency should be sought). One possibility cdadldo limit the scope of the present draft
Law to the establishment of the basic criteria pratedural rules for the implementation of
the territorial reform, and leave the establishn@érihe requirements and procedural rules for
the subsequent territorial changes to a sepanate la

Some requirements, which may be deemed appropriatéor many individual cases,
would however make the overall reform process tootrict : sound guidelines should not
be transformed into rigid (and therefore dangerous)binding rules. As an example, the
stipulation (in Article 4.6) that the administragieentre should be located as close as possible
to the geographical centre might seem logical tmutlcc be misleading in practice: if the
villages are well connected in transport termshtlargest town in a proposed ATU, even if
the town in question were not the geographical reerit would be absurd to move the
administrative centre to a smaller settlement sympkcause it was more central
geographically. This would be particularly true rder areas or areas where rivers or
mountains affect transport routes. Similarly, thiegiple that municipal ATUs should have
the personnel to carry out their functions (Article7) or comply with sectoral norms
regarding the number of consumers for public sesvifArticle 4.10) is designed to ensure
that municipalities are not unworkably small or gpeesourced. However, variations will be
necessary in practice; for example some servicgshvalelegated to other municipalities, a
normal practice which would however be ruled ouhi$ clause were contained in the law.

In the same wayit could be better to avoid writing into the law satistical thresholds'’. In

the parliamentary discussion and the public deimatee country, many people will focus on
this from the viewpoint of their own locality, irstd of discussing more important issues, and
this will provoke numerous disputes.

Service standards and economic consideratior(&s they are referred to by the draft Law
and the other documentgye potentially competing criteria, which will need to be
weighed against each othein making decisiond-urther clarification is therefore required in
the Concept paper, the draft Law and the othetagldocuments. As examples:

» The Concept papeséction 3.4 refers to distances between the community ceantekits
localities, and this seems to imply a focus on small urban centre and a very limited

1 However, this could be justified sometimes, drgthe case of the larger cities where divisidwin

inner city districts could be adopted.
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rural hinterland. On the other hand, to have sugffit capacity, @iromadamight better
encompass an urban centre and several satelliégges, which might be more than 15
minutes drive away. The service response timesr(ibbites, 20 minutes) are welcome as
indicators (in that they are encouraging a focushenneeds of service users) but would
need to be applied flexibly, if there are not tatd@ many small municipalitiés

» The guidelines in th&ethodological Recommendations paperformation othromadas
on the basis of “centres of economic activity” semmsible, but are at variance within the
service response times criteria set out in Artiglef the draft law. Presumably some
compromise between what might be termed “the ecamgminciple for municipal
formation” and the “service principle” will have toe worked out in practice, as the
principles are both valid but are at least pastiadlmutual contradictioff.

Summing up:it is necessary to establish the principles by whicthe new territorial
structure must be drawn up (and on which individual decisions will be basebjt
codifying specific rules and standards could makehte law unworkable in practice
Statistical thresholds and other specific critéoiadesigning neviiromadasandrayonscould

be part of the implementation programme to be é&stadd by the Government according to
the law. Then they will be applied with due pragisrat since it is always necessary to take
local factors into consideratiorOf course, it is necessary that the whole procesd o
defining boundaries is fully transparent and that he local authorities / communities are
duly consulted, as required by the Charter.

ii. Therole of the Parliament

The list of the regions (and their names) is fixedhe Constitution (Article 133, paragraph
2). The Draft Law provides for changing their limnd the administrative centre and it is
understandable that an act of Parliament is reduire

Forrayonsandhromadasthere is no commitment in the Constitution andniany countries,
territorial changes of individual local governmeasunstituencies (including establishment,
abolishment of adjustments in boundaries) do nqire an act of Parliament and are within
the competence of administrative authorities, stiltj@ a procedure giving guarantees to the
municipalities concerned.

Whereas it seems logical that the Parliament shadlpt a territorial reform plan for the
whole territory or for a large part of the terrigpit seems unnecessary to require a law for
every single territorial rearrangement. Such a proedural requirement will make any
change very difficult and will tend to politicise bcal issues

Therefore, it would be better to distinguish théiah process of comprehensive territorial
reform — for which a law of the Parliament, if deshmecessary, could be justified — from the
subsequent individual territorial changes. For lter case, the law should organise an
administrative procedure, with the final decisioada by an order of the Government, subject
to judicial review, and the role of the Parliameviiuld be to establish the administrative

12 This seems to be recognised in the Memorandutiheo€abinet of Ministers Part 1 where it state$ tha

the average municipality will cover 424 sqg. km.
13 To some extent this requirement is fulfiled Isgctions Il b and c of theMethodological
Recommendationswvhich provide for other types of community rathtean those based around economic
centres; section Il provides useful general pptes to aid decision-making in this field.
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procedure through legislation. Of course, the irgrtion of the Parliament is even less
justified when the issue at stake is the name®®hU (see Article 18.6 of the draft Law).

In the same way, it could be noted that the diaft tetails the definition/classification of

geographical areas that will be included in tm®madasand organises a complicated
procedure to change their names or boundariesc{@Arfi6 to 18). This is unnecessary and
could give rise to useless disputes.

As mentioned in the Concept, what is really impairts the organisation of the populated

areas/localities, as sub-municipal units. This meguconsidering:

- previously existing municipalities in the case eohagamation, in order to secure the
acceptance of the reform;

- the kind of institutions to be established at tleakl, taking care not to undermine the
unity of the municipality or the authority of theumicipal council,

- the location of municipal infrastructures accordinghe geographical distribution of the
populated areas and the number of population &ebe=d,;

- the division of electoral wards — depending ondleetoral system;

- the list of tasks that could be delegated to thismunicipal level.

Although when establishing the new territorial stiwe there may be a need to safeguard the
identity of the current first level units, the asljments to the inner divisions of the new
hromadasshould be left to the municipal council itself,bgact to a few rules; the state
authorities could ensure that these rules are céspethough the normal supervisory
mechanisms.

iii. The appropriateness of regional variation

A third issue, not directly dealt with by the curtédraft Law, concerns the degree to which
regional variation will be permitted or desiredtémms of implementation of the new system,
and whether the regional representative bodiescfwini the course of the envisaged reforms
are expected to receive additional powers and di#p) will have a role in determining or
influencing the territorial-administrative reforrand the course of its implementation) within
their region. This issue is probably to be furtiscussed.

6. The criteria for determining the boundaries in relaion to the EU
nomenclature of territorial units for statistics (NUTS)

This issue is somewhat connected to the previoasAccording to Article 3.1 fine) of the
draft Law, ‘the administrative-territorial division must meéetEU recommendations on the
nomenclature of statistical units NUTS his statement reverses the rule of the EU rz&tgur
concerning the NUTS. The NUTS is not deemed to barse the administrative-territorial
division of the member states, but to collect stmtal data in comparable statistical
constituencies as a basis for the cohesion andnabievelopment policy.

According to Article 3 of the regulation of the Bpean Parliament and Council n°1059/2003
of 26" May 2003, the definition of territorial units is based on aiistrative units existing

in member StatésThe design of the statistical units of membeat& shows nevertheless big
disparities between these countries; this reflenish pragmatism in designing these units,
and the statistical requirements of EUROSTAT areenetaken into consideration for
territorial reforms.
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Therefore,the Ukrainian government has first to determine its territorial organisation
according to its own needs, and then the territorial units for the purposeestablishing
statistical indicators needed by EUROSTAT will lesigned according to the boundaries and
the areas of the administrative-territorial unitdJ&raine. The present Ukrainian regions are
quite in line with current divisions for the NUTSe&el.

7. The excessive powers of the upper-level ATUs ovdrdse of the lower level

According to paragraph 3.1 of the Concéptach ATU level must have powers, including
sectoral ones, that dominate over other le\el®minyounmu om0 iHIHIX piBHiB") in the
budget, personnel and political respect, whichifiest creation of such an ATU level

This statement is not repeated in the draft Lav,cdould be repeated in later drafts. It does
not distinguish between self-government authoriesl State de-concentrated authorities.
This seems to imply that both state de-concentratelies and local self-government bodies
of the upper level would have authority over lowarel local self-government bodies, not

only as this may be entailed by its own respons#sl, but also as regards “budget, personnel
and political” questions.

The scope of such a power is contrary to the Charter of Local Self-Government (the
Charter): it runs against the basic principles enshrined iticke 3 of the Charter and, in
addition, does not appear to respect the limitsosahy power of administrative supervision by
Article 8 of the CharteiTherefore the experts recommend deleting this statement.

What could be acceptable is to foresee that a Statteority of the upper level will be in
charge of performing the administrative supervismm the activities of the lower-level
authorities, subject to the fulfilment of the remuments of Article 8 of the Charter.

8. Lack of clarity in the establishment of state de-cocentrated authorities at
municipal level

The Concept (paragraph 3.8) mentions thatritorial divisions (institutions) of central
bodies of the executive power, a minimum list atlwis defined by the law, are created at
the municipal level” (“tepuropianbhi migpo3miau (YCTaHOBH) IEHTPAIbHUX OpraHiB
BUKOHAaBYOI Biragu’.

At the roundtable of 24 November 2008, the Ukraingathorities clarified this point: the
State de-concentrated authorities will be estadtisbnly at the district and the region levels;
at the local level, these authorities will haveraggfor example police units, treasury units),
but not subordinated units in the municipal adntiaigon. This is quite normal and does not
call for any further commenkt would however be useful to clarify the wording in the text of
the Concept in order to avoid any misunderstandings.

9. The need to provide for incentives

Some positive incentives to speed up the refornulshbe considered. In all countries,
changes in traditional territorial division provokeany objections and great resistance. It is
therefore necessary to convince people that thibyoemefit from the reform.
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In addition to public discussion, additional grattsupport the creation of the new ATUs can
help enormousf{. Another approach is the implementation of a cahpnsive development
and investment programme for the infrastructureetdaken over by the new municipalifies
The administrative reform would then be linked wahmodernisation programme and this
would help to mobilise elected officials and citiseexpecting improvements in their living
conditions.

In the context of Ukraine, the territorial refornoutd be linked to the comprehensive
programme adopted by the Government to improve ihgusonditions and the provision of
services of the so-called municipal economy.

Incentive measures should be based on a framewoltkdied in the law on territorial reform;
they should then be developed as required by spéegfislation/regulations and implemented
by the Government.

10. The need to reconsider the possibility of anticipag the constitutional review

The constitutional review has been announced fidhrth (and last) stage. This could entail
difficulties, since the municipal reform is for tkecond and third stages and, therefore, will
have to be designed within the limits of the prégeticle 133 of the Constitution.

V. CONCLUSIONS

The Concept paper is a valuable document insoférraghtly points not only to the need for
the institutions of local self-government to beestithened at all levels, but also to the need to
reorganise state administration at various locaklke State administration should be
separated from the local self-government bodiesbédst and rayon level, to secure self-
government rights. Therefore, the reform may regmesan important opportunity for
rationalising the structure of state administraticneating a more consistent local government
system (based on local units with enhanced size rate) and eventually reinforcing
decentralisation in Ukraine, if the political coxtt@llows this to be done.

However, further developments are required and rolandty should be sought regarding the
relationships between local state authorities aifigovernment bodies, the concept of the
district (rayon), the relationships between loedf-government levels, the process of mergers
and inter-municipal co-operation, and the divisagdiresponsibilities. This will strengthen the
reform and be crucial to its viability.

Further clarification is also required on how thetecia of accessibility, distance and
population would be applied to Ukrainian realitydatermining the optimum size of ATUs.
At the roundtable of 24 November 2008, several ggpexpressed the view that population
would be a more objective and reliable basis tharvise standards which are open to
interpretation (especially those based on trawllimes) and whose relevance could be
guestioned. A workable compromise would be to fafeulation as the main criterion, with
some variation according to the elevation or dgnsitthe areas of Ukraine; service-related
indicators such as distance would be a secondégrion, enabling some municipalities to

4 As an example, this is how the development cdrimtunicipal co-operatiorfifitercommunalité” in

France was supported.
= This approach was followed in Greece during Bapodistrian reform” of 1997, which resulted in the
reduction of the number of municipalities from andws 000 to around 1 000.
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have a smaller population, where physical geograghgpecific settlement patterns would
make this a logical outcome.

The draft Law is affected by the lack of clarity threse crucial issues and, therefore, on the
shape of the desired administrative system thatildh@sult. As a whole, the draft Law is
strongly procedural in character and the procedapploach entails a risk that the law will be
directed to different aims from those envisagedtly architects of the reform. This is
particularly true in that so many minor decisiome & be vouchsafed to parliament by the
law.

While the time limit of one year (in point 3 of tli@al and transitional provisions) may be
taken as providing strong encouragement to existiopmunities to merge into viable
hromadas it is understood that if they do not do this vahrily, new hromadaswill be
created by working groups set up by the Cabind#lioiisters. If the working groups are to
deliver their proposals within one year, the curr@oncept paper and draft Law do not
provide an adequate basis.

A more thorough version of the reform concept andmaproved draft will be needed, with
greater clarity as to the desired shape of therdusystem. Only then would both the
communities willing to merge voluntary and, subsagly, the working groups to be set up
by the Cabinet of Ministers have sufficiently pseciterms or reference to deliver a coherent
system within the time allowed: the general delmiefirst principles and the aims of the
reform should be completed before the law is pasagith subsequent debates confined,
ideally, to the details of implementation.

In discussing the aims and result of the refornpeetations should be realistic. Not every
village can be regenerated by the reform, and titeaeced municipalities will face the
problem of how to deal with small and dying comntiesi, for which administrative reform is
not a panacea. Whilst the problems of dying comtiesimay have been exacerbated by an
irrational territorial-administrative structure, ethcause of these problems lies in socio-
economic changes that can be alleviated, but neityegversed. The new municipalities
should be encouraged to focus on what can reaspbaldchieved — such as stimulating the
economy of small towns rather than seeking to regea every village. Just as fragmentation
of local authorities into smaller units can dilltecal autonomy overall, so diffusion of
regeneration effort across many small communiteslead to a waste of scarce resources.

The experts note that, while problems of irratidgalnamely in terms of spatial categories
and status) may be dealt with by the reform throlggal instruments rationalising the
system, there are problems of capacity which can bBe helped through legal means, but
only indirectly and in a limited way. This poseg tuestion as to whether the new system of
territorial organisation will suit both the capgciavailable (so that the reform does not
collapse right at the outset), and create the t¢iondi for an increase in capacity. This issue
would deserve thorough consideration.

Finally, the experts stress that a crucial risls lie whether the reform would be given
sufficient support to be implemented. There willl fte complicated issues in terms of the
relationship between levels of government and betwatate and local self-government that
the reform may resolve, but only if the laws arelemented with the right oversight and
political support — laws alone cannot make thermafachieve its stated objectives. At least
this seems to be recognised in section 7 of thmmefConcept, but it will require substantial
resources.
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