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Agenda item 1: Opening of the meeting and welcome 

 

1. The seventh meeting of the Committee of Experts on the rights and the best interests of the 

child in parental separation and in care proceedings (CJ/ENF-ISE, hereafter “the Committee”) was 

opened by Mr Thomas Knoll-Biermann (Germany), Chair of the Committee, who welcomed the 

participants. 

 

2. The list of participants of the meeting is available on the CJ/ENF-ISE’s website.  

 

Agenda item 2: Adoption of the agenda and order of business 

 

3. The Committee adopted its draft agenda as it appears in the Appendix. 

 

Agenda item 3: Statement by the Chair and the Secretariat 

 

4. The Committee took note of the information provided by the Chair and the Secretariat on the 

decisions issued by both steering Committees (CDCJ and CDENF) at their respective plenary 

meetings in November 2022, namely: 

- that the CJ/ENF-ISE continues its work by drawing up two separate draft 

recommendations, one relating to parental separation, and the second one on care 

proceedings, thereby ensuring that one of them would be finalised by the Committee for 

approval by both steering Committees (CDCJ and CDENF) by the end of 2023 (parental 

separation) and the second one at its earliest convenience in 2024 (care proceedings);  

- that the Secretariat reviews the workplan of the CJ/ENF-ISE accordingly; 

- that both steering Committees will advise the Committee of Ministers on the need to 

extend the terms of reference of the CJ/ENF-ISE up to the end of 2024. 

 

5. One member expressed his regret that the Committee would not pursue the work on one 

hybrid legal instrument with common principles for both parental separation and care proceedings 

and stressed the need for these new instruments to signal an ambitious level of protection for 

children’s rights and their best interests in these proceedings.  

 

6. The Committee agreed to adopt a harmonised approach when elaborating the two separate 

legal instruments and principles contained therein. It affirmed its intention to complete the first 

instrument swiftly, noting that written consultations of CDCJ, CDENF and of relevant stakeholders, 

including representatives of relevant groups of civil society, were an important element of the 

process. 

 

7. The Chair and the Committee members expressed their gratitude to Seamus S. Carroll 

(Ireland) for his dedicated work as first Chair of CJ/ENF-ISE.  

 

Agenda item 4: Exchange of views on the future work programme and implementation of 

tasks in 2023 and beyond 

 

8. The Committee examined and approved its revised work programme, timetable and working 

methods (document CJ/ENF-ISE(2023)01), subject to extension of its mandate by the Committee of 

Ministers until the end of 2024.  

 

https://www.coe.int/en/web/cdcj/cj/enf-ise
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Agenda item 5: Draft recommendation on the protection of the best interests of the child and 

his/her rights in parental separation situations and its explanatory memorandum (deliverable 

(1) of the terms of reference) 

 

 Draft recommendation  

 

9. The Committee examined and revised the preliminary Draft recommendation on the 

protection of the best interests of the child and his or her rights in parental separation proceedings, 

(document CJ/ENF-ISE(2023)02) prepared by a small working group of some members (Chair, Vice-

Chair, Croatia and Norway) in the light of written comments received from CJ/ENF-ISE (document 

CJ/ENF-ISE(2023)03 Mos) and oral observations made during the meeting. 

 

Preamble 

 

10. The Committee agreed to: 

- refer to the ECHR and UNCRC and their respective additional protocols in Recital D and 

refer to other relevant international and European legal instruments in the Explanatory 

Memorandum (EM); 

- to include a provision on the important role of civil society in supporting children, parents 

and families (Recital G);  

- to include the term “or, where required by law, the paramount consideration” in the 

wording of Recital H and throughout the text, where appropriate, and to address this 

issue in the EM.  

 

Appendix 

 

Definitions and scope 

 

11. The Committee agreed to: 

- incorporate the content of the definition of “parental separation proceedings” and 

“parental separation situations” in the scope and delete these definitions; 

- that the wording of the definition on “contact” also covers persons with whom the child is 

not living with; 

- delete the definition of “guardian” and “domestic violence”. 

 

Overarching principles 

 

12. The Committee examined the overarching principles and agreed:  

- to include with respect to “Rule of law” (C.) wording referring to due process standards; 

and 

- with respect to “Timeliness” (E.), that the EM should explain the term “exceptional 

diligence” and that in rare instances, delays might be for the benefit of the child. 

 

Child’s best interests’ assessment 

 

13. The Committee agreed: 

- to include in the list of factors the “child’s usual day-to-day activities and hobbies”; “the 

child’s culture and identity” (lit. i and j); 
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- to refer to the child developmental needs in the list (see lit. h); 

- to include in the list of factors the “history of child’s upbringing and care” (lit. e) and that the 

EM should consider existing practices and clarify that this factor should not be applied in a 

way which could lead to a discriminative treatment of a parent, especially for those who 

have been prevented from participating in the child’s upbringing or denied contact by the 

other parent. 

 

14. The Committee took note of remarks from an observer state addressing the issue that a lack 

of parents’ resources should not affect decisions on contact or custody. 

 

15. The Committee also convened to include in this section principles relating to children or 

parents with disabilities (principle 5); custody and contact (principle 6) and supervised contact 

(principle 7).   

 

Right to be heard 

 

16. The Committee emphasised the importance of the right to be heard, not only as a procedural 

safeguard, but as a right, warranting its placement in a separate section. It agreed that the EM 

should: 

- refer to existing good practices on the right of the child to express his or her views 

(principle 10); 

- clarify that not all situations might warrant the child’s view to be ascertained and 

conveyed by a representative and provide examples (principle 12); 

- provide examples of children in “need of assistance to express their views” (principle 12); 

- emphasis that the child’s view is an important element among others to be taken into in 

the decision and that the child should not be considered responsible for the competent 

authority's decision; 

- address the term “child-friendly environment” and provide example of good practices 

(principle 18); 

- address in further details ways of communicating the summary report to the parent 

bearing in mind the protection of the child and aspects of procedural fairness.  

 

17. The Committee further agreed not to refer to an inquiry by the child to be heard in principle 

11 and agreed instead to encourage member states to review regularly existing minimum age limits 

for hearing a child. 

 

Right to information and assistance 

 

18. The Committee agreed to: 

 

- refer in on the need to inform the child, where relevant, on access to appeal and 

complaint mechanisms (principle 23); 

- introduce a provision establishing the child’s right to receive independent support and 

legal advice (principle 24) and addressing the relationship of the legal instrument with 

the Committee of Ministers’ Child-Friendly Justice Guidelines in the EM; 

- that the EM should clarify that the modalities of implementation of the rights to a separate 

legal representative and a guardian ad litem to the discretion of member states. 
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Emergency and interim measures 

 

19. The Committee agreed to: 

- refer to “imminent” risk to health or safety of the child in case of emergency and interim 

measures (principle 33); 

- to specify in the EM that interim of emergency measures on contact between a child and 

his or her parent concern in particular cases where a child is at risk of abuse or harm by 

a parent (principle 35). 

 

Preventive and alternative dispute resolution mechanisms 

 

20. The Committee agreed that the EM should: 

 

- provide examples of alternative dispute resolution processes usually not governed by 

rules on mediation (principle 42); 

- refer to the Istanbul convention (CETS No. 200) and make reference to safeguards in 

this context (principles 43 and 44); 

- underline that mediation should be available at any time (principle 46); 

- emphasise on the role of mediators or other professionals involved to inform parents on 

their need to focus on the best interests of the child and their primary responsibility for 

the welfare of their child, including the need for them to inform and consult their child 

(principle 47). 

- further develop the concept of confidentiality in alternative dispute resolution processes, 

in particular where disclosure should be permitted (principle 50).  

 

Implementation and Enforcement 

 

21. The Committee agreed that the EM should: 

- refer to good practices on compliance with decisions such as ex-post mediation in the 

enforcement phase (principle 51); 

- emphasise on the need to implement or enforce a decision in a child-friendly manner 

and refers carefully to possible intervention of law enforcement agencies as a measure 

of last resort (principle 54). 

 

Specific situations / relocation 

 

22. The Committee examined the sub-section on specific situations and agreed to: 

 

- delete the specific part and reference to “Domestic violence”, including its definition, to 

avoid inconsistencies with other relevant standards in the area, apart from its potential 

effect on parents’ capacity to reach a mutual agreement (principle 44);  

- delete the specific part on “persons with disabilities” and address this issue, where 

relevant, in the EM (see in particular overarching principle on “non-discrimination” and 

principle 5);  

- delete the specific part on “High conflict separation” and refers, where relevant, 

throughout the text (see in particular principles 31-33); avoid implying a direct link 

between parental separation and care proceedings by referring to protective measures 

(principle 32);  
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23. The Committee agreed to rename the sub-section on “specific situations” by “relocation” as 

it convened to delete all other specific situations (see § above).  

 

24. Regarding "Relocation”, the Committee took note of the complexity of finding a balance 

between the legitimate interests of parents in being able to relocate and the interest of the child to 

preserve existing social relationships. It agreed that the EM should further develop the term 

“relocation” in line with Recommendation CM/Rec(2015)4 on preventing and resolving disputes on 

child relocation. 

 

25. An observer state invited the Committee to consider the need for international legal co-

operation in cross-border cases, particularly in the context of irregular migration or in case one parent 

is a national of a country which is not a party to relevant international treaties. 

 

26. The Committee agreed to consult, in May-June 2023, CDCJ and CDENF delegations as well 

as selected stakeholders on the draft recommendation accompanied with its preliminary draft 

explanatory memorandum as it appears in document CJ/ENF-ISE(2023)04. 

 

 Preliminary draft explanatory memorandum 

 

27. Due to lack of time, the Committee did not have the opportunity to examine the preliminary 

draft EM (document CJ/ENF-ISE(2023)02 ADD) prepared by Ms Daja Wenke, consultant to CJ/ENF-

ISE, and agreed to send written comments, accompanied by drafting proposals and national practice 

examples, where available, during the consultation process mentioned above. 

 

Agenda item 6: Draft recommendation on the rights and the best interests of the child in care 

proceedings (deliverable (1) of the terms of reference) 

 

28. The Chair recalled relevant issues identified by the Committee during its last meeting to be 

covered by the legal instrument, notably the questions of: 

 

- providing the child with a safe space to express itself; 

- multidisciplinary and interagency approaches; 

- situations of domestic violence; 

- the benefits of having a “comfort person” for the child throughout the proceedings; 

- the transition between care-proceedings and adulthood as well as aftercare; 

- placement out of home as a measure of last resort and preferred kinship care; 

- the child’s right to maintain meaningful contact with family while in care; 

- preservation of cultural identity; 

- mental health support and stigma-related issues; 

- peer support and participation in monitoring processes; 

- relocation while in care; 

- training and legal aid. 

 

29. Several members stressed the importance of addressing relocation aspects in care 

proceedings, in particular on the challenges connected to cross-border relocation.  

 

 



CJ/ENF-ISE(2023)PV01 

7 

30. The Committee further discussed whether cases of criminal behaviour of children below the 

minimum age of criminal liability, resulting in their placement in care, should be addressed. 

Conscious of the boundaries of its mandate, the Committee provisionally agreed that this issue 

should be dealt with only to the extent that children are below said age limit and where the case is 

thus not handled by criminal justice systems. 

 

Agenda item 7: Child participation process and development of child friendly materials and 

other implementing tools (deliverable (2) of the terms of reference) 

 

31. Considering the revised workplan, the Committee convened to postpone this item to its next 

meeting. 

 

Agenda item 8: Update on key developments and other events by members and observers 

 

32. The Committee took note of the following information provided by participants and observers: 

 

- by the representative of the Council of Europe Conference of INGOs (CINGO) on two 

events to be organised this year by the Civil Society Committee on the Rights of the Child 

(CSC-RC) CINGO: a workshop on children's hearing and participation based on the 

Portuguese Project 12 to be held in May and a webinar on children in migration based 

on the examples of Cyprus and Ukraine to be held in the autumn.  

 

- by the representative of the European Commission (EC) on work in the area of the rights 

of the child. The EC indicated that on 26 January 2023, it launched an infringement 

procedure against Poland (INFR(2021)2001) for failure to fulfil obligations following from 

the Brussels IIa Regulation to recognise and speedily and effectively enforce judgments 

ordering the return of abducted children to other EU Member States, setting Poland a 

two months’ time-limit to reply to the EC’s letters of formal notice and take the necessary 

measures to remedy the identified breach of EU law. It was also highlighted that the 

ruling of the European Court of Justice in case C-638/22 PPU Rzecznik Praw Dziecka 

and Others, which is yet to be implemented by the referring court and the Polish 

authorities, clarified that Article 11(3) of the Brussels IIa Regulation precludes the 

national authorities from being able, without needing to provide justification, to obtain the 

suspension of a final decision requiring the return of a child in accordance with the Polish 

legislation in question (Article 388, paragraph 1 of the Polish Code of Civil Procedure), 

which applies since 24 June 2022. The EC also updated the Committee on its initiative 

to support the development and strengthening of integrated child protection systems and 

to promote children’s participation through mechanisms at local, national and EU level 

and through a Children’s Participation Platform. Support to Ukrainian children and to the 

authorities is being provided through a range of initiatives, such as in the area of civil 

judicial cooperation,1 a political statement on the protection of displaced children from 

Ukraine following Russia’s war of aggression against Ukraine, a pilot project on 

deinstitutionalisation and support activities for central authorities designated under the 

1980 and 1996 Hague Conventions. Furthermore, the EC spoke of the priorities of the 

Swedish Presidency of the Council of the EU, notably of the process ahead regarding 

the proposed directive on combating violence against women and domestic violence, as 

                                                 
1 European e-Justice Portal - Children from Ukraine – civil judicial cooperation (europa.eu). 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32003R2201
https://e-justice.europa.eu/38593/EN/children_from_ukraine__civil_judicial_cooperation
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well as the EU accession process to the Istanbul Convention (CETS No. 210), indicating 

that it could possibly finalised at the JHA Council meeting on 9 June 2023. Last, the EC 

briefly spoke about the Commission’s proposal for a Council regulation on jurisdiction, 

applicable law, recognition of decisions and acceptance of authentic instruments in 

matters of parenthood and on the creation of a European Certificate of Parenthood, 

issued on 7 December 2022. 

 

Agenda item 10: Any other business 

 

33. None  

 

Agenda item 11: Date and place of next meeting 

 

34. The Committee took note that the next meeting of CJ/ENF-ISE would be held, in person, in 

Strasbourg on 4th-6th October 2023.  

 

Agenda item 12: Approval of the meeting report 

 

35. The Committee agreed to approve the draft meeting report by written procedure. 
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APPENDIX 
 

Agenda and order of business 
(6-8 March and 24 March 2023) 

 
 

1.  Opening of the meeting 
Reference document 

 CJ/ENF-ISE(2023)LoP1 

2.  
 
Adoption of the agenda and order of 
business 

Working documents 

 Draft agenda - CJ/ENF-ISE(2023)OJ1 prov 

 Draft annotated agenda – CJ/ENF-
ISE(2023)OJ1 ANN prov 

3.  
 
Statement by the Chair and the 
Secretariat 

Reference documents 
• Abridged Report of the 99th CDCJ plenary 

meeting – CDCJ(2022)39 
Abridged Report of the 6th CDENF plenary 
meeting – CDENF(2022)AR03 

4.  
Exchange of views on the future work 
programme and implementation of 
tasks in 2023 and beyond 

Working document 
Working methods and workplan – CJ/ENF-
ISE(2023)01 

 
5.  

 
 
 
 
 
 
 

 

Draft recommendation on the 
protection of the best interests of the 
child and his/her rights in parental 
separation situations and its 
explanatory memorandum (deliverable 
(1) of the terms of reference) 

 

 

 

 

 

 

 

 

Working documents 

 Preliminary Draft Recommendation on 
parental separation (revised working document 
– CJ/ENF-ISE (2023)04 prov (restricted) 

 Preliminary Draft recommendation on the best 
interests of the child in parental separation 
situations – CJ/ENF-ISE(2023)02 (restricted) 

 Preliminary Draft recommendation – 
Compilation of comments – CJ/ENF-
ISE(2023)03Mos (restricted) 

 Preliminary Draft Explanatory Memorandum – 
CJ/ENF-ISE(2023)02 ADD (restricted) 
 

Reference documents 

 Draft recommendation on the best interests of 
the child in parental separation situations and 
care proceedings – CJ/ENF-ISE(2022)07 
prov3 (restricted)  

 Compilation of comments from CJ/ENF-ISE on 
the draft legal instrument, following the 6th 
meeting (4-5 October 2022) – CJ/ENF-
ISE(2022)16Mos (restricted) 

 Compilation of ECtHR case law – CJ/ENF-
ISE(2022)INF1 

6.  

Draft recommendation on the rights 
and the best interests of the child in 
care proceedings (deliverable (1) of the 
terms of reference) 
 
 
 
 
 

 

https://rm.coe.int/cjenf-ise-2023-lop1-/1680aa6538
https://rm.coe.int/cjenf-ise-2023-oj1ann-draft-annotated-agenda-7th-meeting/1680aa6916
https://rm.coe.int/cjenf-ise-2023-oj1ann-draft-annotated-agenda-7th-meeting/1680aa6916
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=0900001680a9ad6b
https://rm.coe.int/cdenf-2022-ar03-abridged-report-plenary-15-17-november-2022/1680a93c7e
https://rm.coe.int/cjenf-ise-2023-01-working-methods-and-workplan-/1680a9db9b
https://rm.coe.int/cjenf-ise-2023-01-working-methods-and-workplan-/1680a9db9b
https://rm.coe.int/cjenf-ise-2022-inf1-compilation-of-ecthr-case-law/1680a8379b
https://rm.coe.int/cjenf-ise-2022-inf1-compilation-of-ecthr-case-law/1680a8379b
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7.  

 

Child participation process and 
development of child friendly 
materials and other implementing 
tools (deliverable (2) of the terms of 
reference) 
 

 

8.  
Update on key developments and 
other events by members and 
observers 

 

9.  Any other business  

10.  Date and place of next meetings  

11.  Approval of the meeting report  

 
 

ORDER OF BUSINESS 
 

Date Time (UTC+1) Agenda items 

 

6 March 2023 

Morning 

09.30 am -12.30 pm 

Items 1, 2, 3, 4 

Afternoon 

2.00 pm - 5.00 pm 

Item 5 

7 March 2023 Morning 

09.30 am - 12.30 pm 

Item 5 (continued) 

Afternoon 

2.00 pm - 5.00 pm 

Item 5 (continued)  

8 March 2023 

Morning 

09.00 am -12.00 pm 

Items 5 (continued), 8  

Afternoon 

1.30 pm - 4.30 pm 

Item 5 (continued) 

24 March 2023 
(online) 

Morning 

09.30 am -12.30 pm 

Item 5 (continued) 
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24 March 2023 
(online) 

Afternoon 

2.00 pm – 5.00 pm 

Items 5 (continued), 7,9,10,11 

 
  

 
GENERAL REFERENCE DOCUMENTS 

 
Terms of reference of the CJ/ENF-ISE 2022-2023  

Resolution CM/Res(2021)3 on intergovernmental committees and subordinate bodies, their terms of 
reference and working methods 

 
MEETING REPORTS 

 
CDCJ&CDENF/Bu(2021)PV1 Report of the 2nd joint meeting of CDCJ and 

CDENF Bureaus 

CJ/ENF-ISE(2022)15  Report of the Stakeholder hearing  

CJ/ENF-ISE(2022)PV2 Report of the 6th meeting of the CJ/ENF-ISE 

CJ/ENF-ISE(2022)PV1 Report of the 5th meeting of the CJ/ENF-ISE 

CJ/ENF-ISE(2021)PV2 Report of the 4th meeting of the CJ/ENF-ISE 

CJ/ENF-ISE(2021)PV1 Report of the 3rd meeting of the CJ/ENF-ISE 

CJ/ENF-ISE(2020)PV2 Report of the 2nd meeting of the CJ/ENF-ISE 

CJ/ENF-ISE(2020)PV1 Report of the 1st meeting of the CJ/ENF-ISE 

 
PREPARATORY WORKS 

 
Feasibility study on a legal instrument on the protection of the best interests of the child in situations of 
parental separation 

Feasibility study of a legal instrument on the protection of the best interests of the child in domestic law 
proceedings by public authorities to limit parental responsibilities or place a child in care 

 Best interests of the child and children’s rights in parental separation - relevant international and 

European instruments – CJ/ENF-ISE(2020)INF2Rev1  

 Best interests of the child in care proceedings - relevant international and European instruments - 

CJ/ENF-ISE(2020)INF3 

 

https://rm.coe.int/cj-enf-ise-tore/1680a4b4b5
https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Res(2021)3
http://rm.coe.int/cdcj-cdenf-bu-2021-pv1-e/1680a322c4
https://rm.coe.int/cjenf-ise-2022-15-report-of-the-stakeholder-hearing-4-october-2022-fin/1680a8ee3a
https://rm.coe.int/cjenf-ise-2022-pv2-report-of-the-6th-meeting/1680a88dcc
https://rm.coe.int/cjenf-ise-2022-pv1e/1680a686f5
https://rm.coe.int/cjenf-ise-2021-pv2-en/1680a4f1ca
https://rm.coe.int/cj-enf-ise-2021-pv1-meeting-report-april-2021/1680a255e7
https://rm.coe.int/cjenf-ise-2020-pv2e-report-of-the-2nd-meeting/1680a131df
https://rm.coe.int/cjenf-ise-2020-pv1e-report-of-the-1st-meeting-final/16809ff281
https://rm.coe.int/cjenf-ise-2021-8a-feasability-study-on-parental-separation-situations/1680a34b26
https://rm.coe.int/cjenf-ise-2021-8a-feasability-study-on-parental-separation-situations/1680a34b26
https://rm.coe.int/cj-enf-ise-2021-08b-feasibility-study-best-interests-care-proceedings-/1680a342d3
https://rm.coe.int/cj-enf-ise-2021-08b-feasibility-study-best-interests-care-proceedings-/1680a342d3
https://rm.coe.int/cj-enf-ise-2020-inf2rev1-parental-separation-en/1680a0a79a
https://rm.coe.int/cj-enf-ise-2020-inf3-careproceedings-en/16809f8f00

