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The 1% meeting of the working group of experts on artificial intelligence and criminal law was held in
Paris on 27 March 2019. The list of participants and the agenda appear in Appendices | and Il
respectively. Its objective was to prepare a questionnaire that would map criminal law and criminal
procedure in member States.

The meeting was opened by Mr Carlo Chiaromonte, Head of the Criminal law and Counter-terrorism
Divisions. He gave some brief background information about the work of the Council of Europe and
the reasons for setting up this working group. Mr Chiaromonte mentioned the work of the European
Committee on Crime Problems (CDCP), in particular the thematic session on artificial intelligence
that was held in Strasbourg on 28 November 2018 and which focused on the case of automated
vehicles.

He stated that the questionnaire to be produced by this group will be sent to member States of the
CoE and, based on the information received, a decision on future work (drafting of a legal instrument
such as a convention) will be taken.

Following Mr Chiaromonte’s introduction, there was a ‘tour de table’ which revealed a high-level of
expertise in the room with experts coming from various backgrounds, ranging from academic to
legal professionals.

The group then proceeded to elect Prof. Sabine Gless, general rapporteur, as the chairperson of the
group.

Prof. Gless began by giving a well-received presentation on automated driving. This presentation
gave an explanation of the Society of Automotive Engineers (SAE) automation levels which range
from 1 (no automation) to 5 (full automation). The group would most likely be concentrating on levels
2-4, however certain delegations were of the opinion that level 5 should be covered as well, as the
group should look to the future and take a pioneering approach.

Prof. Gless’ presentation also provided 4 possible areas of interest: substantive criminal law looking
at the question of responsibility and the possible responsibility gap; criminal procedure including
machine evidence and defence rights; mutual legal assistance where information to be used as
evidence could be found in several places including in cloud storage; and finally penitentiary law,
policing, profiling / risk assessment, which are other areas that the group could potentially look at.

The work plan for the group was presented. This would entail further meetings to begin working on
the international legal instrument. The possibility of holding an international conference in 2020 on
common criminal law standards relating to harm caused by automated vehicles was evoked.

Mr Yannick Meneceur, Policy Adviser on digital transformation and artificial intelligence, CoE,
informed the group of the work of the European Commission for the efficiency of justice (CEPEJ).
Current work on Al includes the examination of the practice of predictive policing used to prevent the
commission of criminal acts or prosecute them more effectively.

The group then proceeded to examine the draft questionnaire. The CoE Secretariat underlined that
the questionnaire should be concise and precise, and favour ‘closed’ questions making the
questionnaire easier for member States to respond to.

Certain delegations raised questions on the aim of the questionnaire and whether it should be
limited to automated cars only.

Prof. Gless explained that one of the reasons for concentrating on automated driving is that current
criminal law falls short in this respect.



Moreover it was mentioned that some States are wary about having a legal framework in areas
where there have not as yet been any concrete cases. For automated driving there have already
been cases where a criminal law response has been necessary.

The group decided to continue to concentrate on the example of automated driving and give an
example of a specific case at the beginning of the questionnaire. This would help the member States
in answering the questions. They should however also bear in mind the Al is developing rapidly and
in the near future there will be other examples such as robotics in the health field. This is just a
starting point and does not preclude the work on the topic stretching to other issues in the future.

It was also decided that each question should show a link to automated driving using examples for
clarification and the title of the questionnaire would specify this link. Moreover the possibly of having
case law in the field would be introduced to certain questions.

At the beginning of the questionnaire it was decided ask States not only about existing legislation,
but also about planned legislation.

The group agreed that the questions relating to the cybercrime convention should be removed in
order to avoid any overlapping in their work.

The group decided to add a new question to the questionnaire on the notion of strict liability and also
to add the idea of causality when considering the question of negligence.

There was much debate on the idea of socially permissible risk and its links with criminal
responsibility. It was decided to add an example of socially permissible risk such as the use of
airbags to the question in order to clarify the question. Also the possibility of the manufacturer being
liable to criminal responsibility would be evoked.

Ethical aspects of machine evidence were discussed including the possibility of a manufacturer
refusing to share data. It was agreed that although the questions of ethics and transparency could
be included in the final instrument it was currently too early to ask these questions.

The group agreed that the final questionnaire would also be addressed to Council of Europe
observer countries.

The Secretariat also agreed to distribute the paper on the liability of legal persons that was prepared
by Mr Zimin (Russian Federation) in 2014 in the framework of the PC-OC committee.

Prof. Gless agreed to update the questionnaire taking into account the day’s discussions, to be sent
out to the group in early April.

It was announced that the 2" meeting of the group will take place in late September / early October
in Paris.
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List of participants / liste des participants




NATIONAL EXPERTS / EXPERTS NATIONAUX

AUSTRIA / AUTRICHE

Univ.-Prof. Dr. Susanne REINDL-KRAUSKOPF, Hon.-Prof. (The University of Queensland)

University of Vienna — ALES-Austrian Center for Law Enforcement Sciences, Institute for Criminal Law and
Criminology, Schenkenstr. 4, 1010 Vienna

The University of Queensland — School of Law — Brisbane QIld 4072 — Australia

CZECH REPUBLIC / REPUBLIQUE TCHEQUE Apologised/Excusé
Ms Zlata STRAKOVA, Unit on coordination of digital agenda of the Office of the Government

DENMARK / DANEMARK
Mr Thomas ELHOLM, University of Copenhagen, Ngrregade 10, 1165 Copenhagen

FINLAND / FINLANDE Apologised/Excusé
Mr Jussi MATIKKALA, Counsellor of Legislation at the Ministry of Justice, Mannerneimintie 4, POB 25, FIN -
00023 GOVERNMENT

FRANCE
M. Pierre-Mathieu GAITE, Magistrat, Direction des Affaires Criminelles et des Gréaces, Bureau de la Législation
Pénale Générale, Paris

Mme Caroline GAUDEFROY, Chargée de mission auprés du Sous-Directeur de la négociation et de la
Iégislation pénales, Direction des affaires criminelles et des graces, Ministére de la justice, 13 place Vendéme,
75042 PARIS Cedex

GREECE / GRECE
Mr Grigorios TSOLIAS, Attorney at Law, LL.M Criminal Law, Athens

ITALY /ITALIE
Prof. Vittorio MANES, Professor in Criminal Law, University of Bologna, 30, via Santo Stefano, 40125 Bologne

RUSSIAN FEDERATION / FEDERATION DE RUSSIE
Mr Vladimir ZIMIN, Senior Assistant to the Prosecutor General of the Russian Federation on Special Tasks, Ul.
Bolshaya Dmitrovka 17 A, RUS — 125993 GSP MOSCOW

Mrs Elena KRASYUK, Seniour Prosecutor of the General Department of International Legal Co-operation, the
Prosecutor General's Office of the Russian Federation

SLOVENIA / SLOVENIE
Mr Ale§ ZAVRSNIK, Senior Research Fellow, Institute of Criminology at the Faculty of Law Ljubljana, Poljanski
nasip 2, 1000 Ljubljana




SWITZERLAND / SUISSE

M. Olivier RAEMY, Lic. iur., avocat, Département fédéral de I'environnement, des transports, de I'énergie et de la
communication DETEC, Office fédéral des routes OFROU, Division Circulation routiére, Regles de la circulation,
Weltpoststrasse 5, 3015 Berne, 3003 Berne

Mme Anita MARFURT, Juriste, Département fédéral de justice et police, Office fédéral de la justice, Unité Droit
pénal international, Bundesrain 20, CH — 3003 BERNE

EUROPEAN COMMITTEE ON CRIME PROBLEMS /
COMITE EUROPEEN POUR LES PROBLEMES CRIMINELS (CDPC)

Mr Jesper HJORTENBERG Apologised/Excusé
National Member of Denmark for EUROJUST, Maanweg 174, 2516 AB The Hague, The Netherlands

SCIENTIFIC EXPERTS / EXPERTS SCIENTIFIQUES

Prof. Dr. iur. Sabine GLESS General Rapporteur / Rapporteur Général
Professor of Criminal Law and Criminal Procedure, Law Faculty of the University of Basel, Peter Merian-Weg 8,
Postfach CH-4002 Basel

Prof. Dr. Dominik HERRMANN Apologised/Excusé
Head of Working Group, Otto Friedrich University Bamberg, An der Weberei 5, DE-96047 Bamberg

Prof. Dr. Eric HILGENDORF, Department for Criminal Law, Criminal Procedure, Legal Theory, Information Law
and Legal Informatics, University of Wirzburg , Domerschulstrae 16, DE-97070 Wirzburg

Dr. Juliette LELIEUR, Maitre de conférences en droit pénal, Habilitée a diriger des recherches, Université de
Strasbourg, 1 place d’Athénes, B.P. 66, 67045 Strasbourg Cedex

Dr. Marion OSWALD Apologised/Excusé
Senior Fellow, Department of Law, University of Winchester, Sparkford Road, Winchester, Hampshire, SO22
4ANR, The United Kingdom

Prof. Dr. Lorena BACHMAIER, Faculty of Law, Complutense University of Madrid

OBSERVERS / OBSERVATEURS

M. Silvain VERNAZ-BEAUGRAND, Doctorant A.T.E.R, Centre de Droit Privé Fondamental, Universités de
Strasbourg et de Béle, 67000 Strasbourg

Ms Sylvia MEYER, University of Basel, Peter Merian-Weg 8, Postfach CH-4002 Basel



SECRETARIAT OF THE COUNCIL OF EUROPE /
SECRETARIAT DU CONSEIL DE L’EUROPE

Directorate General of Human Rights and Rule of Law /
Direction Générale des droits de ’Homme et Etat de Droit

Mr Carlo CHIAROMONTE Head of Criminal Law Division / Secretary to the CDPC
Chef de la Division du droit pénal / Secrétaire du CDPC

Policy Advisor on digital transformation and artificial intelligence /
Conseiller en politiques de transformation numérique et

d’intelligence artificielle

Mr Yannick MENECEUR

Ms Marjaliisa JAASKELAINEN Assistant / Assistante
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9:30

10:00

10:15

10:20

11:00

11:15

12:15

13:45

15:15

15:30

17:00

27 March 2019

Welcome and opening of the meeting by Mr Carlo Chiaromonte, Head of the Criminal
Law and Counter-Terrorism Divisions — Council of Europe

Tour de table by the participants

Election of Chairperson

Introductory remarks/presentation by Prof Sabine Gless followed by discussion

Coffee break

General discussion on the main elements and contents of the subjects upon which the
group should focus its work

Lunch

Preparation of a questionnaire to be sent to all member states — Part |

Coffee Break

Preparation of a questionnaire to be sent to all member states — Part I

Concluding remarks, further planning and close of the meeting



