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1. The CDDH ad hoc negotiation group (“46+1 Group”) on the accession of the European Union
(EU) to the European Convention on Human Rights (ECHR) held its 14" meeting on 5 — 7 July 2022
as a hybrid meeting. The list of participants is attached as Appendix Il. The meeting was chaired from
Strasbourg by Ms Tonje MEINICH (Norway).

Item 1: Opening of the meeting and adoption of the agenda

2. The Group adopted the agenda without further changes (Appendix I).

Item 2: Discussion of proposals submitted on Basket 2 (inter-party applications under Article
33 ECHR; requests for advisory opinion under Protocol No. 16)

3. The Secretariat presented the new proposal on inter-party applications under Article 33 of the
Convention (see doc. 46+1(2022)22). The proposal relied on the acceptance by the EU at the 13"
meeting that it was not necessary for the provision to refer explicitly to the striking out or inadmissibility
of misguided inter-party applications, with the understanding that it would be sufficient, but necessary,
for the Accession Agreement to acknowledge the fact that certain cases between EU member States
should be brought before the CJEU and not the Court.

4. The Group welcomed this proposal, which it found to be consistent with discussions at the
previous meeting. They particularly appreciated the more general nature of this proposal, especially
the fact that it did not specify the consequences of an assessment by the EU that an inter-party
application involved EU law, and thus did not give directions to the Court. They also welcomed the
reference to the EU conducting its assessment as a matter of priority. The representative of the EU
confirmed that it was correct for the proposal to refer to the interpretation or application of “EU law”,
as this is how the reference to “the Treaties” in Article 344 of the Treaty on the Functioning of the EU
(TFEU) should be interpreted.

5. One delegation considered that the proposal seemed to involve non-EU member States taking
position on EU law. This delegation asked whether the content of the proposed Article 4, paragraph
3a could be replaced by text from the first sentence of the proposed paragraph 72a of the explanatory
report (“as far as Article 33 of the Convention is concerned, European Union accession to the
Convention shall not affect the obligations of European Union member States under European Union
law”). Other delegations doubted that this would be sufficient to address the concerns raised in
Opinion 2/13 by the Court of Justice of the EU (CJEU), which had found existing legal provisions to
be insufficient; the representative of the EU confirmed that the new Secretariat proposal was the
minimum required to satisfy the CJEU. One delegation stated that by including this provision in the
Accession Agreement, non-EU member States, together with EU member States, would be acting to
reflect in Convention law the rule under EU law.

6. Turning to the proposed corresponding paragraphs of the explanatory report, one delegation
noted that the general statement in paragraph 70 was not entirely consistent with the new proposal.
Another delegation asked whether the text could better clarify the situation concerning “mixed
applications”. In response, the Secretariat presented a revised proposal for paragraphs 70 and 72a.

7. On this basis, the Group tentatively agreed to the proposal concerning inter-party applications
under Article 33 of the Convention (see Appendix IlI).
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8. The representative of the EU then presented the new proposal on requests for advisory
opinions under Protocol no. 16, underlining the need to reflect in the accession agreement the
requirement under Article 267 TFEU that a court or tribunal against whose decisions there is no judicial
remedy under national law refers issues of EU law for a preliminary ruling of the CJEU. This
requirement precluded those courts from requesting an advisory opinion under Protocol no. 16 when
the question of interpretation or application of Convention rights and freedoms was related to a
question falling within the scope of application of EU law covered by Article 267 TFEU.

9. A number of delegations expressed their interest in this proposal, appreciating that it did not
limit the jurisdiction of the Court, nor specify how the Court should react to a misguided request for an
advisory opinion under Protocol no. 16. One delegation asked how this provision would relate to
Article 10 of Protocol no. 16 and declarations already made by EU member States that were party to
the protocol, and whether it had implications for possible EU accession to Protocol no. 16.

10. The representative of the Registry of the Court noted that whilst this approach appeared to
give a “temporary monopoly” on human rights issues to the CJEU, it did not preclude the possibility
of later individual applications in the same cases as those which would thus be brought before the
CJEU. This would permit the Court to have the “last word” on any Convention issues involved. This
kind of sequencing was also in the interest of legal certainty. He noted, however, that the term “highest
courts or tribunals” under Protocol no. 16 could refer to a wider range of courts than those covered by
the requirement under Article 267 TFEU.

11. Some delegations felt that the proposal amounted to more than just a definition and would
better be placed somewhere else than in Article 1 of the Accession Agreement, possibly in a new
Article 4a.

12. The representative of the EU responded that the proposal was without prejudice to the EU
acceding to Protocol no.16 but was logically consistent with that possibility. He recalled that the
requirement under Article 267 TFEU and the “highest courts or tribunals” under Protocol no. 16 were
basically intended to relate to the same courts. He accepted that the provision could be placed
elsewhere.

13. A number of EU member States that had ratified Protocol no. 16 expressed their support for
the EU proposal. They considered that it would not require any modification of their declarations under
Article 10 of the Protocol but would provide useful guidance to the courts and tribunals that had been
designated as “highest” under Article 10, without creating new obligations.

14. In response to suggestions made during these discussions, the representative of the EU
presented a revised version of the proposal (see Appendix 1V). The Group agreed to reflect further on
this revised proposal and to return to the matter at its next meeting.

Item 3: Proposals submitted on amendments to Articles 6-8 of the Accession Agreement
(including the relevant parts of the other accession instruments)

15. The Secretariat presented the numerical analysis of the effects of the different majorities
resulting from the proposal to amend Rule 18 (see document 46+1(2022)21).

16. Commenting on the ‘numerical analysis’, one delegation recalled that in practice, the
Committee of Ministers adopted final resolutions also at its ordinary meetings (as well as at its CM/DH
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meetings dedicated to the supervision of execution of the Court’s judgments) “in the box”, meaning
without further discussion or a vote. The proposal to add a rule requiring a simple majority of non-EU
member States when voting on final resolutions was nevertheless significant as it emphasised the
importance of those States’ participation. This delegation added that interim resolutions were also
used to launch infringement proceedings under Article 46(4) of the Convention. The delegation then
noted that the majorities indicated in Rule 18 did not exist in either the Statute or the Convention,
asked whether the Committee of Ministers could properly vote according to such a rule, and
suggested that the explanatory report to the Accession Agreement should make this clear. The
delegation also underlined that, regardless of what might be said in Rule 18, a high contracting party
could always insist on a vote requiring the majority stipulated under the Statute or the Convention, as
applicable. One delegation noted that paragraph 90 of the explanatory report stated that Rule 18
would not form part of the Accession Agreement and would require adoption by the Committee of
Ministers.

17. The Director of Legal Advice and Public International Law explained that the Accession
Agreement had not been intended as a derogation from the rules under the Statute or the Convention.
Instead, it followed an existing practice in the Committee of Ministers to consider certain decisions as
adopted if a particular majority was reached, e.g. under what, in the context of adoption of
recommendations, was referred to as ‘gentleman’s agreement’. If one delegation asked for a formal
vote, however, the gentleman’s agreement no longer held. In any case, the first course of action was
always to seek consensus. Article 7(4a) of the Accession Agreement and Rule 18, however, would
not be simply a ‘gentleman’s agreement’ but a rule, although a rule of the Committee of Ministers and
not at the same legal level as the Statute or the Convention. This approach had previously been
considered sufficient because it would allow the CM/DH meetings to adopt decisions without a formal
vote. The question was now whether that approach should be changed. The Group was negotiating
an agreement with the status of a treaty, and so it would be possible to include a provision allowing
for derogation from the rules under the Statute or the Convention. One delegation recalled that
infringement proceedings always require a formal vote, in accordance with Article 46(4) of the
Convention.

18. The representative of the Secretariat of the Committee of Ministers added that whilst it is
envisaged that the proceedings under Article 46, paragraphs 3 and 4 are triggered by an interim
resolution, they remained exceptional and as such, attracted a different majority to that set out under
Article 20.d. of the Statute.

19. The Group asked the Directorate of Legal Advice and Public International Law to prepare a
note for the next meeting on the possible legal bases, including but not only those found in the Statute
or the Convention, for voting rules in CM/DH meetings.

20. One delegation recalled that a fundamental principle of the accession negotiations was that
all high contracting parties should participate in the Convention system on an equal footing. This
delegation underlined that the practical application of the number of votes available to the EU and its
member States therefore needs careful and thorough consideration, in order to ensure that the legal
text agreed for the EU’s accession to the Convention is “future-proofed”. Several delegations,
including that of the EU, agreed that in principle, it should not be possible for the EU, on account of
the coordinated position of the EU and its member States on decisions relating to the supervision of
execution of judgments concerning the EU, to determine alone the outcome on such decisions. One
participant considered that the existing Rule 18 was sufficient to achieve this. Others thought that a
different approach was needed and agreed on the need to consider what the best solution could be.
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There was further discussion on different ways of categorising the various decisions taken at CM/DH
meetings, and on how different majorities could apply to voting on different categories of decision.

21. The Chair recalled that several possible ideas had arisen, including in the proposals submitted
regarding the revision of Article 7 of the Accession Agreement, another delegation’s suggestion that
the maijority for adoption of interim resolutions could be one-quarter of votes cast, and another
delegation’s question about whether EU member States would be required to coordinate their
positions if the EU itself did not exercise its vote.

22. The Group asked the Secretariat to prepare a new document consolidating the information set
out in existing documents and the various ideas that had arisen so far, and, if appropriate, indicating
other possible ways forward inspired by the Group’s discussions. In response to a question from one
delegation, the Secretariat of the Committee of Ministers offered to provide information on the means
available to the Committee of Ministers when supervising the execution of Court judgments.

23. The Group did not discuss the proposals concerning Articles 6 and 8 of the Accession
Agreement.
Item 4: Other business

24, The Chair asked all delegations to submit in writing at the very earliest opportunity any
remaining proposals concerning issues not raised in CJEU Opinion 2/13.

25. The Group exchanged views on the state of the negotiations and on the perspectives
concerning outstanding issues for further meetings. It then took note of information from the
Secretariat concerning budgetary arrangements for the holding of meetings in 2023.

Item 5: Adoption of the meeting report

26. The Group adopted the present meeting report before the closure of the meeting.
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APPENDIX |

Agenda

1.  Opening of the meeting and adoption of the agenda

2. Discussion of proposals submitted on Basket 2 (inter-party applications under Article
33 ECHR; requests for advisory opinion under Protocol No. 16)

3. Proposals submitted on amendments to Articles 6-8 of the Accession Agreement
(including the relevant parts of the other accession instruments)

4, Other business

5. Adoption of the meeting report

Working documents

Draft revised agreement on the accession of the European Union
to the Convention for the Protection of Human Rights and
Fundamental Freedoms

CM(2013)93 add1,
Appendix 1, pp. 3-9

Draft declaration by the European Union CM(2013)93 add1,
to be made at the time of signature of the Accession Agreement Appendix 2, p. 10

Draft rule to be added to the Rules of the Committee of Ministers for
the supervision of the execution of judgments and of the terms of
friendly settlements in cases to which the European Union is a party

CM(2013)93 add1,
Appendix 3, p. 11

Draft model of memorandum of understanding
between the European Union and X [State which is not a member
of the European Union]

CM(2013)93 add1,
Appendix 4, p. 12

Draft explanatory report to the Agreement on the Accession of the CM(2013)93 add1,
European Union to the Convention for the Protection of Human Appendix 5, pp. 13-
Rights and Fundamental Freedoms 28

Position paper for the negotiation on the European Union’s
accession to the European Convention for the protection of Human | 47+1(2020)1
Rights and Fundamental Freedoms

Paper by the Chair to structure the discussion at the 6" negotiation

. 47+1(2020)2
meeting



https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805c7ccc
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805c7ccc
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805c7ccc
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https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805c7ccc
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805c7ccc
https://rm.coe.int/eu-position-paper-echr-march-2020/1680a06264
https://rm.coe.int/paper-by-the-chair-to-steer-the-discussion-at-the-6th-meeting-47-1-202/1680a06225
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Compilation by the Secretariat of recent cases in the area of Basket

3 (“The principle of mutual trust between the EU member states”) 47+1(2020)drev
Negotiation Document submitted by the European Union on 2 Restricted
November 2020
Compilation by the European Commission of recent and currently
pending cases before the Court of Justice of the European Union in | Non-paper
the area of Basket 4 (“Common Foreign and Security Policy”)
Proposals by the Secretariat for discussion of agenda items 4 and 5

_ 47+1(2021)5
[refers to the 8" meeting]
Non-paper prepared by the Secretariat regarding the estimated
expenditure related to the Convention regarding Article 8 of the 47+1(2021)6

draft Accession Agreement

Proposals by the Secretariat for the discussion on Basket 1 (“The
EU’s specific mechanisms of the procedure before the European
Court of Human Rights”) [for the 10" meeting]

47+1(2021)7

Proposals by the Secretariat for the discussion on Basket 3 (“The

principle of mutual trust between the EU member states”) [for the 4r+1(2021)8
10" meeting]

Proposal prepared by the Norwegian delegation on “Inter-Party

applications under Article 33 of the European Convention of Human | 47+1(2021)9

Rights” [for the 10" meeting]

Revised proposal on “Inter-Party applications under Article 33 of the
European Convention of Human Rights” by the Norwegian
delegation and the Secretariat [for the 11" meeting]

47+1(2021)10

Revised proposals by the Secretariat on issues contained in Basket
3 (“The principle of mutual trust between the EU member states”) [for
the 11" meeting]

47+1(2021)11

Revised proposals by the Secretariat on certain issues contained in
Basket 1 (“The EU’s specific mechanisms of the procedure before
the European Court of Human Rights”) [for the 11" meeting]

47+1(2021)12

Consolidated version of the draft Accession Instruments (as of 31
October 2021) [for the 12" meeting]

47+1(2021)13

Revised proposals by the Secretariat on issues contained in Basket
3 (“The principle of mutual trust between the EU member states”)
[for the 12" meeting]

47+1(2021)14



https://rm.coe.int/revised-compilation-of-cases-in-the-area-of-basket-3-47-1-2020-4rev-en/1680a17a59
https://rm.coe.int/non-paper-basket-4-003-/1680a170ab
https://rm.coe.int/cddh-47-1-2021-5/1680a1d5e7
https://rm.coe.int/cddh-47-1-2021-6-en/1680a17ac9
https://rm.coe.int/cddh-47-1-2021-7eng/1680a2da2e
https://rm.coe.int/cddh-47-1-2021-8eng/1680a2da31
https://rm.coe.int/cddh-47-1-2021-9eng/1680a2da33
https://rm.coe.int/cddh-47-1-2021-10-en/1680a3e9e3
https://rm.coe.int/cddh-47-1-2021-11-en/1680a3e9e5
https://rm.coe.int/cddh-47-1-2021-12-en/1680a3e9e7
https://rm.coe.int/cddh-47-1-2021-13-en/1680a49f7b
https://rm.coe.int/cddh-47-1-2021-14-en/1680a49f9c
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Background paper by the Secretariat on scenarios in the context of
Article 7 of the draft Accession Agreement [for the 12" meeting]

47+1(2021)15

Overview of treaty clauses on EU voting rights in Council of Europe

treaties — background paper prepared by DLAPIL [for the 12" Non-paper
meeting]

Proposals by the European Union on the situation of EU acts in the

area of the Common Foreign and Security Policy that are excluded Restricted

from the jurisdiction of the Court of Justice of the European Union
(Basket 4) [for the 12" meeting]

Proposals and Amendments submitted by the EU Delegation
regarding the procedure for initiating the co-respondent mechanism
[for the 12" meeting]

47+1(2021)16

Revised proposals by the Secretariat for the termination of the co-
respondent mechanism (Article 3, paragraph 5a. of the draft
Accession Agreement) and other remaining issues in Basket 1[for
the 13" meeting]

47+1(2022)18

Document by the Secretariat on the state of play of the proposals
for Basket 2 [for the 13" meeting]

47+1(2022)19

Text proposals and amendments submitted by Turkey regarding the
revision of Articles 6, 7 and 8 of the Accession Agreement including

the relevant parts of the other accession instruments [for the 13" Restricted
meeting]
Consolidated version of the draft Accession Instruments (as of 13 46+1(2022)20REV
May 2022)
Numerical analysis by the Secretariat of the effects of the different

s . 46+1(2022)21
majorities being proposed under the proposal to amend Rule 18 [for (Restricted)

the 14" meeting]

Proposal by the Secretariat on “Inter-Party applications under
Article 33 of the European Convention of Human Rights” [for the
14" meeting]

46+1(2022)22

Proposal by the EU Delegation on “Requests for an advisory
opinion pursuant to Protocol No. 16” [for the 14" meeting]

46+1(2022)23



https://rm.coe.int/cddh-47-1-2021-15-en/1680a49f9e
https://rm.coe.int/overview-treaty-clauses-eu-voting-rights-in-coe-treaties-background-pa/1680a49fa0
https://rm.coe.int/cddh-47-1-2021-16-en/1680a4c9ea
https://rm.coe.int/cddh-47-1-2022-18-en-/1680a5e050
https://rm.coe.int/cddh-47-1-2022-19-en-/1680a5e051
https://rm.coe.int/cddh-46-1-2022-20-en-rev/1680a71b11
https://rm.coe.int/cddh-46-1-2022-22-en/1680a6ec82
https://rm.coe.int/cddh-46-1-2022-23-en/1680a6f75d
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Ad hoc terms of reference concerning accession of the EU to the
Convention given to the CDDH by the Ministers’ Deputies during their
1085" meeting (26 May 2010)

CDDH(2010)008

Decision by the Minister's Deputies Committee of Ministers at its
1364" meeting (15 January 2020) on the continuation of the ad hoc
terms of reference for the CDDH to finalise the legal instruments
setting out the modalities of accession of the European union to the
European Convention on Human Rights

CM/Del/JAN(2020)
1364/4.3

Letter of 31 October 2019 by the President and the First Vice-
President of the European Commission to the Secretary General of
the Council of Europe

DD(2019)1301

Opinion 2/13 of 18 December 2014 of the Court of Justice of the
European Union

A-2/13 ; EC LI: EU:
C :2014: 2454

Protocol No. 16 to the European Convention on Human Rights and
its explanatory memorandum

Council of Europe
Treaty Series No.
214



https://search.coe.int/cm/pages/result_details.aspx?objectid=09000016809979be
https://search.coe.int/cm/pages/result_details.aspx?objectid=09000016809979be
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=090000168098bc6f
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=090000168098bc6f
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=090000168098bc6f
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=090000168098bc6f
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62013CV0002&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62013CV0002&from=EN
https://www.echr.coe.int/Documents/Protocol_16_explanatory_report_ENG.pdf
https://www.echr.coe.int/Documents/Protocol_16_ENG.pdf
https://www.echr.coe.int/Documents/Protocol_16_ENG.pdf
https://www.echr.coe.int/Documents/Protocol_16_ENG.pdf
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APPENDIX II

List of participants

MEMBERS / MEMBRES

ALBANIA /| ALBANIE Ms Migena MAKISHTI
Department of International and European Law, Ministry for Europe
and Foreign Affairs of Albania
Ms Monika LAMCE
Deputy to the Permanent Representative, Permanent
Representation of Albania to the Council of Europe

ANDORRA / ANDORRE excused

ARMENIA /| ARMENIE Dr. Vahagn PILIPOSYAN
Head of International Treaties and Law Department of the Ministry
of Foreign Affairs of the Republic of Armenia

AUSTRIA /| AUTRICHE Ms Aloisia WORGETTER

Ambassador, Permanent Representative, Permanent
Representation of Austria to the Council of Europe

Ms Brigitte OHMS,

Deputy Government Agent of Austria, Deputy Head of Department,
European and International Law, Human Rights, Federal
Chancellery

Mr Martin MEISEL
Head of Department for EU Law, Federal Ministry for Foreign
Affairs

AZERBAIJAN /| AZERBAIDJAN Mr Sahin ABBASOV

Senior consultant, Human Rights Protection Unit, Law Enforcement
Bodies Department of the Administration of the President of the
Republic of Azerbaijan

Ms Zhala IBRAHIMOVA
Deputy to the Permanent Representative of the Republic of
Azerbaijan to the Council of Europe

Ms Saadat NOVRUZOVA

Head of the Human Rights Protection Unit of the Law Enforcement
Bodies Department of the Administration of the President of the
Republic of Azerbaijan

BELGIUM / BELGIQUE Ms Isabelle NIEDLISPACHER
Co-Agent du Gouvernement de la Belgique auprés de la Cour
européenne des droits de ’homme

Mr Olivier SACALIS
Attaché, Service Privacy et égalité des chances
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BOSNIA AND HERZEGOVINA / | Ms Monika MIJIC
BOSNIE-HERZEGOVINE Acting Agent of the Council of Ministers of Bosnia and Herzegovina
before the European Court of Human Rights

Ms Jelena CVIJETIC
Acting Agent of the Council of Ministers of Bosnia and Herzegovina
before the European Court of Human Rights

Ms Harisa BACVIC
Acting Agent of the Council of Ministers of Bosnia and Herzegovina
before the European Court of Human Rights

BULGARIA /| BULGARIE excused

CROATIA /| CROATIE Ms Romana KUZMANIC OLUIC

Counsellor, Ministry of Foreign and European Affairs, Directorate
General for Multilateral Affairs and Global Issues, Division for
Human Rights and Regional International Organisations and
Initiatives

Ms Narcisa BECIREVIC
Minister Plenipotentiary and Deputy to the Permanent
Representative of Croatia to the Council of Europe

Ms Petra JURINA
JHA Councellor at the Permanent Representation of the Republic
of Croatia to the EU

Ms Ana FRANGES
Head of Unit, Directorate for European Affairs, International and
Judicial Cooperation

CYPRUS /| CHYPRE Mr Demetris LYSANDROU
Senior Counsel, Law Office of the Republic of Cyprus
CZECH REPUBLIC / Mr Vit Alexander SCHORM
REPUBLIQUE TCHEQUE Agent of the Czech Government before the European Court of

Human Rights / Agent du Gouvernement tchéque devant la Cour
européenne des Droits de 'Homme

Ms Dominika CZECHOVA
Lawyer, Permanent Representation of the Czech Republic to the
EU

DENMARK / DANEMARK Ms Lea Elkjeer TARPGARD
Danish Ministry of Justice

ESTONIA /| ESTONIE Ms Helen-Brigita SILLAR
Lawyer, Legal Department, Ministry of Foreign Affairs

FINLAND / FINLANDE Ms Maria GUSEFF
Director, Unit for EU and Treaty Law, Legal Service, Ministry for
Foreign Affairs
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Ms Satu SISTONEN
Legal Counsellor, Unit for Human Rights Courts and Conventions,
Legal Service, Ministry for Foreign Affairs

FRANCE Ms Bathilde RICHOUX
Consultante juridique pour la Direction des Affaires Juridiques du
ministére de 'Europe et des Affaires Etrangéres

Mr Emmanuel LECLERC

Ministére de I'Europe et des Affaires étrangéres, Direction des
affaires juridiques, Sous-direction du droit de I'Union européenne
et du droit international économique

GEORGIA /| GEORGIE Ms Nino MICHIDZE
First category chief specialist in EU law department, Ministry of
Justice of Georgia

GERMANY / ALLEMAGNE Mr Hans-J6érg BEHRENS
Head of Unit IVC1, Human Rights Protection, Government Agent
before the ECtHR, Federal Ministry of Justice

Dr Kathrin MELLECH
Legal Advisor, Federal Ministry of Justice

GREECE | GRECE Ms Athina CHANAKI
Legal Counsellor, Legal Department/Public International Law
Section, Ministry of Foreign Affairs of the Hellenic Republic

HUNGARY /| HONGRIE Ms Monika WELLER
Co-agent before European Court of Human Rights, Ministry of
Justice

ICELAND / ISLANDE Ms Sandra LYNGDORF

Deputy to the Permanent Representative, Legal Advisor

IRELAND /IRLANDE Mr Barra LYSAGHT
Assistant Legal Adviser, Department of Foreign Affairs, Dublin 2

ITALY / ITALIE Mr Arturo ARCANO
Deputy Permanent Representative of Italy to the Council of Europe

Ms Maria Laura AVERSANO
Attachée Juridique

LATVIA/ LETTONIE Ms Kristine LICIS

Representative of Latvia before the European Court of Human
Rights and Acting Director of Legal Department of the Ministry of
Foreign Affairs of the Republic of Latvia

Ms Elina Luize VITOLA
Head of Office of the Representative of Latvia before the European
Court of Human Rights

LIECHTENSTEIN Mme Emma SCHWARZLER
Représentation Permanente du Liechtenstein
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LITHUANIA / LITUANIE Ms Lina URBAITE
Senior Adviser, Ministry of Justice of the Republic of Lithuania

LUXEMBOURG Ms Brigitte KONZ
Présidente du Tribunal, Tribunal d’Arrondissement de Diekirch

Mr Robert BEVER
Conseiller — Coordination Justice et Affaires intérieures

MALTA / MALTE Dr Andria BUHAGIAR
Deputy State Advocate, Office of the State Advocate

REPUBLIC OF MOLDOVA /| MrVictor LAPUSNEANU
REPUBLIQUE DE MOLDOVA Head of the Council of Europe and Human Rights Division, Ministry
of Foreign Affairs and European Integration

MONACO Mr Gabriel REVEL
Représentant Permanent adjoint de Monaco auprés du Conseil de
I'Europe

MONTENEGRO Ms Valentina PAVLICIC
Representative of Montenegro before the European Court of Human
Rights

NETHERLANDS / PAYS-BAS Ms Liesbeth A CAMPO
Legal adviser, Permanent Representation of the Kingdom of the
Netherlands to the European Union

Mr Guus DE VRIES
Legal adviser, Ministry of Foreign Affairs of the Netherlands,
Department of EU law

Ms Babette KOOPMAN
Government Agent before the ECtHR, Ministry of Foreign Affairs

Ms Noor LEVI
Intern

NORTH MACEDONIA / Ms Elena BODEVA

MACEDOINE DU NORD Head of Council of Europe Unit, Directorate for Multilateral
Relations

NORWAY / NORVEGE Ms Tonje MEINICH

Deputy Director General, Legislation Department, Ministry of
Justice and Public Security, Chair of the “46+1 Group”

Mr Steinar TRAET
Advisor, Legislation Department Section for Criminal and
Procedural Law

Ms Tone Cecilia LANG
Chargée d’affaires, Permanent Representation of Norway to the
Council of Europe
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POLAND / POLOGNE Ms Agata ROGALSKA-PIECHOTA
Co-Agent of the Government of Poland in cases and proceedings
before the European Court of Human Rights, Head of Criminal
Proceedings Section, Legal and Treaty Department, Ministry of
Foreign Affairs
Ms Justyna SOBKIEWICZ
Second Secretary for Legal and Institutional Matters, Permanent
Representation of the Republic of Poland to the European Union
PORTUGAL Mr Joao Arsénio de OLIVEIRA
European Affairs Coordinator of the Directorate-General for Justice
Policy — Ministry of Justice
ROMANIA / ROUMANIE Ms Cornelia ZEINEDDINE

Il secretary, Treaties Division, Ministry of Foreign Affairs of
Romania

SAN MARINO / SAINT-MARIN

excused

SERBIA /| SERBIE

excused

SLOVAK REPUBLIC /
REPUBLIQUE SLOVAQUE

Mr Radoslav KUSENDA
Deputy Permanent Representative

Mr Tomas BUCHTA
Legal Adviser, Permanent
Republic to the EU

Representation of the Slovak

SLOVENIA /| SLOVENIE

Ms Irena VOGRINCIC

Senior legal advisor, Ministry of Justice of the Republic of
Slovenia, Office for International Cooperation and Mutual Legal
Assistance

Mr Matija VIDMAR
Secretary, Ministry of Justice of the Republic of Slovenia, Office for
International Cooperation and Mutual Legal Assistance

SPAIN / ESPAGNE Mr José Antonio JURADO RIPOLL

State Attorney General
SWEDEN / SUEDE Mr Victor HAGSTEDT

Legal advisor at the Ministry for Foreign Affairs
SWITZERLAND / SUISSE Dr Alain CHABLAIS

Département fédéral de justice et police DFJP, Office fédéral de la
justice OFJ, Agent du Gouvernement suisse devant la Cour
européenne des droits de ’'Homme

Dr Daniel FRANK

Département fédéral des affaires étrangéres DFAE, Direction du
droit international public DDIP, Chef de la Section droits de
’lhomme
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Dr Christoph SPENLE

Département fédéral des affaires étrangeres DFAE, Direction du
droit international public DDIP, Chef suppléant de la Section droits
de '’lhomme

M. Nicola HOFER
Département fédéral des affaires étrangéres, Secrétariat d’Etat
Section Droits et accords

Ms Cordelia EHRICH
av., Département fédéral de justice et police DFJP, Office fédéral
de la justice OFJ

Ms Silvia GASTALDI
Dr. iur., Département fédéral de justice et police DFJP, Office
fédéral de la justice OFJ

TURKIYE/ TURKIYE Ms Esra DOGAN-GRAJOVER
Deputy Permanent Representative

Ms Aysen EMULER

Experte  Juridique, Ministére des Affaires Etrangéres,
Représentation Permanente de la Turkiye auprés du Conseil de
I'Europe

Ms Naz TUFEKGIYASAR ULUDAG
Deputy to the Permanent Representative

UKRAINE Mr Viktor NIKITIUK
Deputy Permanent Representative

UNITED KINGDOM / ROYAUME- | Ms Patricia ZIMMERMANN
UNI Head, Domestic and United Nations Human Rights, Ministry of
Justice

Ms Debra GERSTEIN
Assistant Legal Adviser, Europe and Human Rights Team, Legal
Directorate, Foreign, Commonwealth & Development Office

EUROPEAN UNION / UNION Mr Felix RONKES AGERBEEK
EUROPEENNE Member of the Legal Service, European Commission

Ms Mihaela CARPUS CARCEA
Member of the Legal Service, European Commission

Mr Per IBOLD
Minister Counsellor, Delegation of the European Union to the
Council of Europe

M. Ellis MATHEWS
Chef de la Division Relations Multilatérales du SEAE / Head of the
EEAS Multilateral Relations Division

Ms Milena YOTOVA
Desk Multilateral Relations, European External Action Service
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Ms Angela Hadil MAWED
Legal Affairs Trainee at the Delegation of the European Union to
the Council of Europe

OBSERVERS / OBSERVATEURS

PRIVATE OFFICE / CABINET

Mr Matthias KLOTH
Adviser, Private Office / Conseiller, Cabinet

COURT OF HUMAN RIGHTS /
GREFFE DE LA COUR

L’HOMME

REGISTRY OF THE EUROPEAN

EUROPEENNE DES DROITS DE

Mr Johan CALLEWAERT
Deputy Grand Chamber Registrar / Greffier Adjoint de la Grande
Chambre

DIRECTORATE OF LEGAL
ADVICE AND PUBLIC
INTERNATIONAL LAW /
DIRECTION DU CONSEIL
JURIDIQUE ET DU DROIT
INTERNATIONAL PUBLIC

Mr Jérg POLAKIEWICZ
Director, Directorate of Legal Advice and Public International Law,
Council of Europe

Ms Irene SUOMINEN
Directorate of Legal Advice and Public International Law, Council of
Europe

Ms Alina OROSAN
Representative of the Committee of Legal Advisers on Public
International Law (CAHDI)

SECRETARIAT / SECRETARIAT

DG | - Human Rights and Rule
of Law / Droits de I’ Homme et
Etat de droit

Council of Europe

Mr Daniele CANGEMI

Head of Department, Department for Human Rights, Justice and
Legal Cooperation Standard Setting activities / Chef de service,
Service des activités normatives en matiére de droits de 'homme,
justice et coopération juridique

DG | — Human Rights and Rule
of Law / Droits de I’ Homme et
Etat de droit

Council of Europe

Mr David MILNER

Head of the Human Rights Intergovernmental Co-operation
Division, Secretary of the CDDH ad hoc negotiation group on the
accession of the European Union to the European Convention on
Human Rights / Secrétaire du Groupe de négociation ad hoc du
CDDH sur I'adhésion de I'Union européenne a la Convention
européenne des droits de ’homme

DG | - Human Rights and Rule
of Law / Droits de I’ Homme et
Etat de droit

Council of Europe

Ms Sorina LECLER

Department for Human Rights, Justice and Legal Cooperation
Standard Setting Activities/ Service des activités normatives en
matiére de droits de I'hnomme, justice et coopération juridique

INTERPRETERS / INTERPRETES

CHENETIER Chloe
DEVICTOR Grégoire
MICHLIN Pascale
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APPENDIX Il
Revised Secretariat proposal concerning inter-party applications under Article 33 of the Convention

ndicating changes made at the meeting to the Secretariat proposal contained in documen
(Indicating ch de at the 14" ting to the Secretariat I contained in d. t
46+1(2022)22)

Article 4 — Inter-Party Cases

[..]

3a The European Union and its member States in their relations with each other shall not avail
themselves of Article 33 of the Convention. Nor shall the member States of the European Union avail
themselves of Article 33 of the Convention insofar as a dispute between them concerns the
interpretation or application of European Union law.

3b The Court shall provide the European Union upon request with sufficient time to assess, as a
matter of priority, whether and to what extent an inter-party dispute under Article 33 of the Convention
between member States of the European Union concerns the interpretation or application of European
Union law.

Corresponding paragraphs of the Explanatory Report
[...]

70. Once the EU is a party to the Convention, all States Parties to the Convention will be able to
bring a case against the EU and vice versa under Article 33 of the Convention, subject to the
principle in Article 4, paragraph 3a of the Accession Agreement.

71. The term “High Contracting Party” is used in the text of Article 33 of the Convention. Changing
the heading to “Inter-Party cases” makes that heading correspond to the substance of Article 33 after
the EU’s accession. For the sake of consistency, the reference to “inter-state applications” in Article
29, paragraph 2, of the Convention is likewise adjusted.

72. Article 4, paragraph 3a provides that the European Union and its member States shall not
avail themselves of Article 33 of the Convention in their relations with each other. This provision
applies to disputes between European Union member States and the European Union, as well as
disputes between European Union member States insofar as the dispute concerns the interpretation
or application of European Union law. The fact that the Convention will become an integral part of
European Union law after accession does not mean that an inter-party application brought by one
European Union member State alleging a violation of the Convention by another will necessarily
involve the interpretation of application of European Union law.

72a. The purpose of this provision is to ensure that as far as Article 33 of the Convention is
concerned, European Union accession to the Convention shall not affect the obligations of European
Union member States under European Union law. Insofar as such inter-party disputes concern the
interpretation and application of European Union law, it follows from Article 344 of the TFEU (to which
Article 3 of Protocol No. 8 to the Treaty of Lisbon refers) that EU member States “undertake not to
submit a dispute concerning the interpretation or application of the Treaties to any method of
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settlement other than those provided for therein”. Where only a part of the application falls within
the scope of article 344 TFEU and the remainder of the application can be treated as a separate
dispute (a “mixed application”), the principle in paragraph 3a does not apply to the latter part
of the application.

72b. Although the High Contracting Parties concerned can be expected to act in accordance with
Article 344 of the TFEU, Article 4, paragraph 3b contains a safeguard clause which would provide the
opportunity for the EU, to request sufficient time to assess whether — and if so, for mixed
applications, to what extent — that dispute concerns the interpretation or application of European
Union law. It is intended that under Article 3, paragraphs 2 and 3, the Court would provide information
on both individual and inter-party applications. The need to avoid undue delay in the proceedings
pending before the Court suggests that the European Union would give high priority to the assessment
procedure. The European Union should also ensure that the conclusion of the assessment is duly
reasoned.

72c. Article 4, paragraphs 3a and 3b does not concern inter-party cases applications between High
Contracting Parties which are not members of the European Union and European Union member
States or the European Union;-erviee-versa. Moreover, inter-party applications between EU member
States which do not concern EU law are likewise not affected by Article 4, paragraph 3a.
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APPENDIX IV

Revised proposal by the EU delegation concerning requests for advisory opinions under Protocol
No. 16 to the Convention

(Indicating changes made at the 14" meeting to the proposal contained in document 46+1(2022)23)

Article 4a — Advisory Opinions under Protocol No. 16 to the Convention

Where a court or tribunal of a member State of the European Union that has ratified Protocol No.
16 to the Convention, in the context of a case pending before it, encounters a question relating to
the interpretation or application of the rights and freedoms defined in guaranteed-by the Convention
or the protocols thereto, that court or tribunal shall not be considered as a highest court or tribunal of
a High Contracting Party for the purposes of Article 1, paragraph 1, of Protocol No. 16 to the
Convention if the question falls within the field of application of European Union law.

Corresponding paragraphs of the Explanatory Report
[...]

72d. Article 4a reconciles the EU judicial system, composed of the courts of the EU member States
and the EU judicature, with the advisory opinion mechanism established by Protocol No. 16. The
effect of this clause is to preclude recourse to the advisory opinion procedure before the Court where
EU law, as interpreted by the CJEU, requires a court or tribunal to instead submit a request to the
CJEU for a preliminary ruling under Article 267 of the TFEU. The final decision in the proceedings in
which the CJEU has given a preliminary ruling would still be subject to review by the Court should
there be an individual application under Article 34 of the Convention. Article 4a does not affect the
prerogative of designated highest courts and tribunals of the EU member States that have ratified the
Protocol to seek advisory opinions from the Court on any question that falls outside the field of
application of EU law.
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