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Collective Complaint no. 225/2023

On 24/07/2023, the Committee has communicated to the Kingdom of Spain the Collective
Complaint lodged by the Comisiones Obreras de Castillay Ledn (CCOO CyL) and Union
General de Trabajadores de Castilla y Ledn (UGT CyL), registered on 6/06/2023 as
number no. 228/2023.

On 19/03/2024, the Committee issued a decision declaring the complaint admissible
pursuant to Article 7 8 1 of the Additional Protocol to the European Social Charter
providing for a system of collective complaints and inviting the Government to submit

written observations on the merits of the complaint by 31 May 2024.

Accordingly, within the time-limit granted for this purpose and following instructions from
the Spanish Government, we hereby submit observations on the merits of the complaint:

SUBJECT-MATTER OF THE COMPLAINT

1. Thecomplainant trade union organisations, Comisiones Obrerasde Castillay Ledn
(hereinafter CCOO CyL) and Union General de Trabajadores de Castillay Ledn
(hereinafter UGT CyL), challenge various actions of the Autonomous Community
of Castillay Leon on the groundsthat they do not comply with previous agreements
signed in the framework of the social dialogue by the Social Dialogue Council of
Castillay Leon, abody for participation and social dialogue between the Economic
and Social Agents and the Junta de Castilla'y Ledn.

2. The actions in breach of these agreements in the view of the trade unions are, in

essence, the suppression or lower budget allocation for programmes with social
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purposes. In particular, the complainant trade unions allege the lack of budget

allocations for the year 2023 for the following programmes:

- Action programme for the socia and labour integration of the immigrant
population.

- Programmes of vocational guidance for employment and assistance for self-
employment.

- Training programme aimed at training workers and employers' representatives
for the exercise of their functionsin social dialogue and collective bargaining.

- Chairsin public universities promoted through socia diaogue.

- Regarding equality, programmes for the recruitment of equality agents by local
and regional councils and training programmes on the criteria that valued
attention to policies favouring equality between men and women and the
reconciliation of work and family life, as well as the removal in some of these
progranmes of women as priority groups, together with the systematic
replacement of the concept of victims of gender-based violence with that of

victims of domestic or family violence [violencia intrafamiliar o familiar].

3. They aso claim the non-inclusion in the 2023 budgets of the nominative subsidy
for Institutional Participation for the most representative trade union and business
organisations in accordance with Article 16 8 1 of Law 8/2008, of 16 October, for
the establishment of the Social Dialogue Council and regulation of institutional
participation. They alege that despite these being foreseen in the 2022-2024
Strategic Plan of Subsidies of the Regional Ministry of Employment and Industry,
it has not yet been approved for 2023.

4. Finally, the present complaint also concerns the decision of the Junta de Castillay
Ledn to abolish for the financial year 2023 the budgetary allocation for the
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Fundacion Servicio Regional Relaciones Laborales (the Regiona Industria
Relations Service Foundation or SERLA Foundation, hereinafter) which was
provided for in previous annual budgets of the autonomous community.

Rights under the Revised European Social Charter invoked in the Collective
Complaint

5. The complainants consider that Articles 3, 5, 6, 9 and 19 of the Revised European
Socia Charter - the right to organise, to bargain collectively, to vocational guidance
and the right of migrant workers and their families to protection and assistance -
have been violated.

FACTUAL BACKGROUND

6. It is appropriate to distinguish between those facts which are currently pending a
ruling by a national court, and those which are being raised directly by the

complainant trade unions before this Committee in the present complaint.

1.- Factsreported with regard to the financing of the SERL A Foundation
i. Establishment of the SERL A Foundation
7. On 30 September 1996, the Interprofessional Agreement on Procedures for the

Autonomous Settlement of Labour Disputes in Castilla y Leon (hereinafter,
ASACL, by its Spanish acronym) was signed, registered and published in the
Official Gazette of Castilla y Leon on 15 October 1996, by Resolution of the
Directorate Genera for Labour of the said Autonomous Community on 3 October
1996.
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8. Article 24 of the first ASACL set the Regional Labour Relations Service as a
foundation formed in equal parts by the most representative trade union and
employers organisations signatories of the ASACL. This system is maintained in
Article 7 of the current Il Interprofessional Agreement on Procedures for the
Autonomous Settlement of Labour Disputesin Castillay Ledn and Certain Aspects
of Collective Bargaining in Castilla y Leon (hereinafter, 111 ASACL), registered
and published in the Official Gazette of Castilla y Ledn on 12 April 2017, by
Resolution of the Directorate General for Labour and Occupational Risk Prevention
of that Autonomous Community of 10 April 2017, as well as in the Partia
Agreement amending that 111 ASACL, registered and published in the Officia
Gazette of Cadtillay Ledn on 4 March 2019, by Resolution of 21 February 2019.

9. The SERLA Foundation was established on 22 December 1997, as a result of the
signing of the Collaboration Agreement on Conciliation, Mediation and Arbitration
of 17 June 1997 between the Junta de Castilla y Leon, the Confederacion de
Organizaciones Empresariales de Cadtilla y Ledon and the trade union
organisations, the Union General de Trabajadores-Unién Regional de Castilla 'y
Ledn and the Unidn Regional de Comisiones Obreras de Castillay Ledn.

10. Article 1 of the Statutes of the SERLA Foundation characterises it as a public and
three-party foundation, under the Protectorate of the Administration of the
Community of Castillay Ledn. It is an extrajudicial, autonomous and peer body
designed to settle, by means of conciliation, mediation and arbitration, the
differences arising in collective or plural labour disputes. It was set up by virtue of
the Interprofessional Agreement on procedures for the Autonomous Settlement of
Labour Disputes in Castilla'y Ledn (ASACL) signed by the Confederation of
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Business Organisations of Castillay Leon (CECALE) and the trade unions which
have now lodged the present collective complaint, CCOO CyL and UGT CyL.

ii.  Onthefinancing of the SERL A Foundation
11. On 29 November 2022, at a plenary session of the Parliament of Cadtillay Ledn it
was announced that the budgetary contribution to the SERLA Foundation would be
eliminated in the budget for 2023 (a question for oral answer POP/000113, Journal
of Sessions of the Parliament of Castilla y Ledn (Plenary) no. 21, 29 November
2022, pages 1435 et seg.), which was approved by Law no. 3/2022, of 29 December,
on the 2023 Genera Budget of the Community of Castillay Leon.

12. On 13 January 2023, at a meeting of the Board of Trustees of the SERLA
Foundation, it was agreed to initiate the legal procedures for dismantling it, given
the impossibility of carrying out its functions due to the removal of public funding
by the Junta de Castillay Leon.

13. Subsequently, by Order of the Regional Ministry of Industry, Trade and
Employment signed on 13 April 2023, a monetary contribution was granted to the
SERLA Foundation to finance its activity in the year 2023. By means of this order,
a monetary contribution to the SERLA Foundation was granted for an amount of
400,000 euros, provided that certain conditions set out in its annex, and which

determine the material scope of action of the said Foundation, are met.

iii.  Actionstaken by the national government vis-a-vis the Junta de Castillay
Ledn

1. First request made from the Government of the Nation
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14. In view of the procedures initiated by the Junta de Castilla y Leon to agree the
dissolution and liquidation of the SERLA Foundation, on 10/03/2023 the
Government sent an instruction to the Autonomous Community prior to thelodging
of an appeal and under Article 44 of Law 29/1998, of 13 July, regulating the

Contentious-Administrative Jurisdiction.

15. The object of this first instruction was the decision of the Junta de Castillay Ledn
to dissolve and winding up the SERLA Foundation as a result of its inactivity in
financing the aforementioned Foundation, and the lack of adoption of any
administrative agreement allowing the "execution” or effective application of the
provisions of the lll ASACL, aswell as of the Partial Agreement amending that |11
ASACL, registered and published in the Official Gazette of Cadtillay Ledn of 4
March 2019, by Resolution of 21 February 2019, insofar as the interprofessional
agreements constitute part of the labour legislation and provide for recourse to the

autonomous dispute settlement systems as compul sory.

16. The Government believes that the abolition of the funding of the SERLA
Foundation precludes the use of the autonomous system of conflict resolution
provided for this Autonomous Community in the 11l ASACL. The suppression of
the financing of the SERL A Foundation impliesamaterial inactivity contrary to the
law, insofar as it implies failing to comply with the only provision that allows
interested parties to act under Articles 82.3 and 86.4 of the Workers Statute and
Article 63 of Law 36/2011, of 10 October, regulating Social Jurisdiction, given that,
apart from recourse to that Foundation, the State | egislation does not recognise any

other procedural avenue in thisregard.
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In response to this request, the Regional Ministry of Industry, Trade and
Employment approved an order rejecting the request submitted by the Spanish

Government.

2. Second request made by the Spanish Government

17. On 12 June 2023, the Government of the Nation notified to the Junta de Castilla'y
Ledn a second request prior to lodging the relevant appeal.

The object of thissecond request wasthe order of the Regional Ministry of Industry,
Trade and Employment granting amonetary contribution to the SERLA Foundation
to financeits activity in the financial year 2023, signed on 13 April 2023. By means
of this order, it was decided to grant a monetary contribution to the SERLA
Foundation for an amount of 400,000 euros, provided that certain conditions set out
in the Annex attached to the order were met, determining the material scope of

action of said Foundation.

18. This request complained of the same inactivity that gave rise to the order of the
Regional Ministry of Industry, Trade and Employment, which rejected the first
request issued by the Minister of Labour and Social Economy, dated 10 March
2023, which completely prevents the "execution” or effective application of the
provisions of the Ill ASACL, as well as the Partial Agreement amending it,
registered and published on 4 March 2019 in the Official Gazette of Castillay Ledn
by Resolution of 21 February 2019, insofar as the interprofessional agreements
constitute part of the labour legislation and provide for recourse to the autonomous
dispute settlement systems. Inactivity that now appears to be conditioned by the
Order of 13 April 2023, which is also the subject of the present request.
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iv.  Action by the complainant trade unions before domestic courtswith regard
to the funding of the SERL A Foundation

19. On 14/07/2023, the complainant trade unionsfiled acomplaint against the Junta de
Cadtilla 'y Ledn for challenging administrative acts in labour matters, against the
Agreement of the Junta de Castilla 'y Ledn of 13 April 2023 and against the Order
of the Consgjeria de Industria, Comercio y Empleo of the same date by which a
monetary contribution of 400,000 euroswas allocated to the SERLA Foundation to
finance its activitiesin the financial year 2023.

20. They consider that the monetary contribution to the SERLA Foundation to finance
its activities is not adequate to duly carry out the foundational and procedural
purposes imposed by the basic and procedural labour regulations. This also hinders
the fulfilment of the 111 ASACL. The complainant organisations hold that all the
above entails a violation of the right to freedom of association and collective

bargaining.

21. That action gave rise to the procedure for chalenging administrative acts in
employment matters No 7/2023, which was brought before the Social Division of
the High Court of Justice of Castillay Ledn.

The Government of Spain, through its legal representative, joined that action,
reguesting the annulment of the aforementioned agreement of the Junta de Castilla

y Ledn.

22. The High Court of Justice dismissed the action for lack of jurisdiction by judgment
no. 1694/2023 of 03/11/2023. The judgment reasoned that the Order of the
Consgjeria de Industria, Comercio y Empleo de la Junta de Castilla y Ledn
providing the SERLA Foundation with the sum of 400,000 euros for its

9
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implementation, charged to the corresponding budget heading, was an
administrative act forming part of the self-organising power of the Public
Administration through a public foundation, and not an act issued in the exercise of
a labour or trade union power; it therefore corresponds to the knowledge of the

contentious-administrative jurisdiction.

23. On 7 December 2023, the State Attorney's Office, on behalf of the Ministry of
Labour and Social Economy, lodged an appeal on points of law against the
aforementioned judgment before the Social Division of the Supreme Court, on the
grounds that the labour jurisdiction does have jurisdiction to hear the object of the
claim brought by the trade unions. The appeal’ s outcome is still pending.

24. In accordance with the above, this matter is currently pending decision by the
Spanish courts, in which the Spanish Government is a party to the proceedings in
support of the appeals lodged by the trade unions and in which there is therefore a

clear position on the part of the Spanish Government in this respect.

2.- Other facts complained of in the collective complaint

25. With regard to the funding of social programmes and the abolition of the nominal
grant to the most representative trade union organisations for the 2023 budget year,
issues which also form part of this collective complaint, there is no record of any
pending or completed dispute between the complainant trade unions or the
Government of the Nation and the Junta de Castillay Ledn, and these are therefore

issues which are raised directly before this Committee.
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OBSERVATIONSON THE MERITS

1. Preliminary consideration

26. These observations will set out the arguments of the Government of the Nation in
support of the present collective complaint.

2. Réevant international legidation: Revised European Social Charter

Article3—Theright to safe and healthy working conditions.

With a view to ensuring the effective exercise of the right to safe and healthy
working conditions, the Parties undertake, in consultation with employers and
workers' organisations:

1- to formulate, implement and periodically review a coherent national policy on
occupational safety, occupational health and the working environment. The
primary aim of this policy shall be to improve occupational safety and health and
to prevent accidents and injury to health arising out of, linked with or occurring in
the course of work, particularly by minimising the causes of hazardsinherent in the
working environment;

2- to issue safety and health regulations;

3- to provide for the enforcement of such regulations by measures of supervision;
4- to promote the progressive development of occupational health services for all
workers with essentially preventive and advisory functions.

Article5—-Theright to organise

With a view to ensuring or promoting the freedom of workers and employers to
form local, national or international organisations for the protection of their
economic and social interestsand to join those organisations, the Parties undertake
that national law shall not be such as to impair, nor shall it be so applied as to
impair, this freedom. The extent to which the guarantees provided for in thisarticle
shall apply to the police shall be determined by national laws or regulations. The
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principle governing the application to the members of the armed forces of these
guarantees and the extent to which they shall apply to personsin this category shall
equally be determined by national laws or regulations.

Article6—Theright to bargain collectively

With a view to ensuring the effective exercise of the right to bargain collectively,
the Parties undertake:

1. to promote joint consultation between workers and employers;

2. to promote, where necessary and appropriate, machinery for voluntary
negotiations between employers or employers organisations and workers
organisations, with a view to the regulation of terms and conditions of employment
by means of collective agreements;

3. to promote the establishment and use of appropriate machinery for conciliation
and voluntary arbitration for the settlement of labour disputes;

and recognise:

4. the right of workers and employers to collective action in cases of conflicts of
interest, including the right to strike, subject to obligations that might arise out of
collective agreements previously entered into.

Article9—Theright to vocational guidance

With a view to ensuring the effective exercise of the right to vocational guidance,
the Parties undertake to provide or promote, as necessary, a service which will
assist all persons, including the handicapped, to solve problems related to
occupational choice and progress, with due regard to the individual’s
characteristics and their relation to occupational opportunity: this assistance
should be available free of charge, both to young persons, including
school children, and to adults.

Article 19. Theright of migrant workers and their families to protection and
assistance.
To ensure the effective exercise of the right of migrant workers and their families
to protection and assistance in the territory of any other Party, the Parties
undertake:

12
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1. to maintain or ensure that adequate free services are available to assist such
workers, and particularly to provide them with accurate information, and to take
appropriate measures, in so far as national laws and regulations permit, against
misleading emigration and immigration propaganda;

2. to take, within the limits of itsjurisdiction, appropriate measures to facilitate the
departure, journey and reception of such workers and their families, and to provide
them during the journey, within the limits of its jurisdiction, with the necessary
health and medical services and good hygienic conditions;

3. to promote collaboration, as required in each case, between the public and
private social services of the countries of emigration and immigration;

4. to accord to such workers lawfully within its territory treatment no less
favourable than to its own nationalsin respect of the following matters, in so far as
they are regulated by law or regulation or are subject to the control of
administrative authorities, namely:

(a) remuneration and other conditions of employment and work;

b) membership of trade union organisations and enjoyment of the benefits offered
by collective agreements;

(c) accommodation;

5. to ensure to such workers, when lawfully within its territory, treatment no less
favourable than that accorded to its own nationals in respect of taxes, duties and
contributions relating to labour, payable by the worker;

6. to facilitate as far as possible the reunification of the family of a foreign worker
who has been authorised to settle within the territory;

7. to accord to such workers lawfully within its territory treatment no less
favourable than to its own national s in respect of legal proceedings concerning the
mattersreferred to in this Article;

8. to ensure that such workers, when lawfully resident within its territory, may not
be expelled unless they threaten the security of the State or are prejudicial to public
order or morality;

9. to permit, within the limits prescribed by law, the transfer of any part of the
earnings or savings of such migrant workers which they may wish to transfer;

10. to extend the measures of protection and assistance provided for in this Article
to migrant workers who are self-employed in so far asthey are applicable to them;
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11. to promote and facilitate the teaching of the national language of the host State
or, if there is more than one, of one of them to migrant workers and members of
their families;

12. to promote and facilitate, as far as possible, the teaching of the mother tongue
of the migrant worker to the children of the migrant worker.”

3. Examination of the merits of the case

27. The Spanish Constitution recognises trade unions the generic function of
representing and defending the interests of workers, legitimising them to exercise
rights that must be performed collectively.

28. The reasons that lead the Spanish Government to consider that the failure to
comply by the Junta de Castilla 'y Leon of their acquired commitments and of its
own regulations (Organic Las 14/2007, of 30 November, amending the Statute of
Autonomy in Castillay Ledn, Article 16 § 4 and 5), and, in particular, the failureto
comply withthe provisionlaidddownin Article 16 8§ 1 of Law 8/2008, of 16 October,
for the establishment of the Council for Socia Dialogue and Regulation of
Institutional Participation, which expressly recognises and regulates a nominative
grant for the purpose of fostering social dialogue, is aso a breach of the revised
Socia Charter, as it undermines the proper functioning of trade unions and
employers organisations as representatives of their own economic and socia
interestsin Castilla'y Leodn, are set out below.

1. Theaction of the Junta de Castillay Ledn

29. In the order of the Regional Ministry of Industry, Trade and Employment, which
rejected the request made by the Minister for Labour and Social Economy of 10
March 2023, it is argued that the purpose of the said request of 10 March 2023 is
the absence of public funding for the SERLA entity, on the understanding that,
given that it is Law 3/2022, of 29 December, on the Genera Budget of the

1 The report submitted by the Ministry of Labour and Social Economy is attached hereto as an Annex.
14
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Community of Castillay Leon for 2023, which does not provide for a nominal
allocation for the SERLA Foundation, the preliminary requirement is directed
against an act against which it is not possible to bring a contentious-administrative
action, sinceit isan act of alegidative nature. These arguments must first of al be
disregarded in order to focusthe assessment on the real issue at stake, which isnone
other than the conduct of the regiona administration.

30. On this point, it should be pointed out that the fact that an action carried out under
the protection of a regulation with the status of law owes its unlawfulness to the
eventual unconstitutionality of that regulation does not prevent that action from
being controlled by the ordinary courts. It is for such cases that our legal system
provides for the figure of the question of unconstitutionality (Chapter I11 of Titlell
of Organic Law 2/1979, of 3 October, of the Constitutional Court), the raising of
which ispossible not only even if an appeal of unconstitutionality against aspecific
legal rule has not been raised - as suggested by the Junta de Castilla'y Ledn - but
would even be appropriate despite the dismissal of an appea against the rule in
question (Article29 8 2 LOTC). Therefore, it isillogical to claim that the inactivity
of the Administration is not controllable because it is caused by the
unconstitutionality of alaw, as the corresponding court will have the instrument of
the question of unconstitutionality against such an eventuality.

31. Furthermore, it should be questioned whether, in this case, the action of theregional
administration isdue solely to the provisions of Law 3/2022 of 29 December, given
that the regional administration retains the capacity to make the necessary
budgetary modifications to comply with its obligations, in accordance with Section
2 of Chapter 1V of Title IV of Law 2/2006, of 3 May, on the Finance and Public
Sector of the Community of Castillay Leon.

32. In short, it cannot be held that judicial review of the actions of the Junta de Castilla
y Ledn is impeded because it is doubtfully based on the provisions of a regulation
with the status of alaw.
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33. Inview of theforegoing, theinadmissibility of the request of 10 March 2023 on the
formal grounds raised by the Junta de Castillay Leon is ruled out. Thus, it should
be pointed out that in no way can aprior request, directed against alack of material
activity, be considered extemporaneous. With regard to this concept, the Supreme
Court, in its judgment no. 366/2020, of 5 February 2020 (reiterating the criterion
contained in judgment no. 1080/2018, of 26 June 2018), has noted the following:

“On the basis of the above, and with an interpretation of Articles 29 § 1 and 46
§ 2 LJCA, we must conclude that the jurisdictional challenge of theinactivity of
the Administration, once the request (which can be reiterated as long as the
inactivity persists and no responseis given) and the period established in Article
29 8§ 1 have been complied with, is not subject to the limitation period
established in Article 46 § 2.”

34. 1t follows from the foregoing that inactivity can be appeaed for as long as it
persists, given the continuous failure to comply with the law that it entails, so that
the prior request is not subject to any time-limit on those occasions in which, asin
the present case, the Administration persists in its conduct. This should also be
considered without prejudice to the possibility of also acting against formal acts
that are contrary to the legal system, such as the order of the Regional Ministry of
Industry, Trade and Employment granting a monetary contribution to the Regional
Labour Relations Service Foundation of Castillay Ledn (SERLA Foundation), for
the financing of its activity in the financial year 2023, signed on 13 April 2023.

35. In any event, what is of paramount importanceis that there were no formal reasons
for disregarding the prior request made by the Ministry of Labour and Socia
Economy on 10 March 2023, and that the Junta de Castilla 'y Leon has persisted in
its conduct - in particular through the order of the Regional Ministry of Industry,
Trade and Employment granting a monetary contribution, to the SERLA
Foundation, for the financing of its activity in the financial year 2023, signed on 13
April 2023 - which amountsto an unlawful action under Spanish law and for which
the latter provides for appropriate filtering mechanisms, as will be reasoned in the
following paragraphs.
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2. Jurisdiction and procedure

36. As has been pointed out, athough judgment no. 1694/2023, of 3 November, of the
Social Division of the High Court of Justice of Castillay Ledn - Valladolid Division
- dismissed the claim brought by CCOO CyL and UGT CyL, it is true that this
decision is questionable, for the reasons stated in the notice in which the appeal on
points of law [recurso de casacién] against that judgment was lodged. Thus
(extracts from the af orementioned document are quoted):

(@) Thejurisdiction of the socia court will not be limited by the integration
of the SERLA Foundation into the ingtitutional public sector, but the
jurisdiction will be determined by the subject-matter of the dispute, not by
the person of the defendant or the plaintiff.

(b) The nature of the SERLA Foundation is controversial, but in no caseis
it asign of the public administration's capacity for self-organisation.

(c) The purpose of the foundation and of the [1l ASACL isof apurely labour
and trade union nature. Thus, there are a number of judgments that refer to
how the question of the financial contribution to be made to labour
foundations is of a labour nature ... For instance, judgments of the Social
Division of the High Court of Justice of Asturias no. 2518/2002, of 13
September (appeal no. 2495/2001), or of the High Court of Justice of
Catalonia no. 5402/2002, of 23 July (appeal no. 8775/2001) or no.
8899/2001, of 15 November (appeal no. 4845/2001).

37. Therefore, in the Spanish legal system there are procedural channels in labour
matters to guarantee the defence of the rights of trade union organisations with
regard to the autonomous settlement of disputes.

17

MINISTERIO
DE LA PRESIDENCIA, JUSTICIA
Y RELACIONES CON LAS CORTES



Collective Complaint no. 225/2023

3. Applicable labour law

38. 3.1. Recourse to autonomous dispute resolution systems is the subject of numerous
references in the revised text of the Workers' Statute Act, approved by Royd
Legislative Decree no. 2/2015, of 23 October. In any event, for these purposes, the
provisions of Article 85 WS must be taken as a starting point:

€) Appointment of a joint committee on the representation of the negotiating
parties to deal with those issues determined by law and any others attributed to
it, as well as the determination of procedures and deadlines for action by this
committee, including the submission of discrepancies arising within it to the
non-judicia systems of dispute resolution determined by means of the inter-
professional agreements at the state or autonomous community level provided
for in Article 83.

39. Article 91 WS aso sets out more specifically the delimitation of the use of such
systems:

1. Without prejudice to the competences legaly attributed to the social
jurisdiction, the hearing and resol ution of issues arising from the application and
interpretation of collective bargaining agreements shall correspond to the joint
committee thereof.

2. Notwithstanding the provisions of the previous section, in the collective
bargaining agreements and in the agreements referred to in Article 83 88 2 and
3, procedures such as mediation and arbitration may be determined for the
settlement of collective disputes arising from the application and interpretation
of collective bargaining agreements. The agreement reached through mediation
and the arbitration award shall have the same legal effectiveness and processing
asthe collective bargai ning agreements regulated in this Act, provided that those
who have adopted the agreement or signed the arbitration award have the legal
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standing to agree, within the scope of the dispute, on a collective agreement in
accordance with the provisions of Articles 87, 88 and 89. These agreements and
awards may be challenged on the grounds and in accordance with the procedures
provided for collective bargaining agreements. Specifically, an appea may be
lodged against the arbitration award in the event that the requirements and
formalities determined for this purpose have not been observed in the arbitration
proceedings, or when the award has ruled on points not submitted to its decision.

3. In cases of collective disputes relating to the interpretation or application of
the agreement, the joint committee concerned shall intervene prior to the formal
submission of the dispute in the non-judicial procedures referred to in the
previous section or before the competent court.

4. The resolutions of the joint committee on the interpretation or application of
the agreement shall have the same legal effectiveness and processing as the
collective bargaining agreements regul ated by this law.

5. The dispute settlement procedures referred to in this Article shall also apply
to disputes of an individual nature where the parties expressly submit to them.

40. On that basis, the following references can be mentioned in the remaining articles:

(& On the one hand, Article 85 § 1 WS already provides for the possibility
of lodging an appeal by the parties to these systems, since it provides that
while respecting the laws, collective bargaining agreements may regulate
matters of an economic, labour or trade union nature ..., including
procedures for deciding discrepancies arising in the consultation periods
provided for in Articles 40, 41, 47 and 51. Accordingly, Articles40 § 2, 41
84, 47 8 3and 51 § 2 WS (with regard to consultation periods relating to
geographical mobility, substantial modification of working conditions,
reduction of working hours or suspension of the contract for economic,
technical, organisational or production reasons or due to force majeure and
collective dismissal) state that the company and the workers' representatives
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may agree at any time to replace the consultation period with the mediation
or arbitration procedure applicable in the company, which must be carried
out within the maximum time-limit identified for that period.

Furthermore, the thirteenth additional provision states that in the event that,
even if no procedure for deciding discrepancies in the consultation periods
has been agreed in the applicable collective bargaining agreement, non-
judicia dispute resolution bodies or procedures have been determined in
accordance with Article 83 in the corresponding territorial area, the parties
to those consultation periods may submit their dispute to those bodies by
mutual agreement.

(b) Onthe other hand, there are two express mentions of proceduresinwhich
recourse to autonomous systems is mandatory.

41. Thus, the second to last paragraph of Article 82 8 3 WS, with regard to the non-
application of the collective bargaining agreement, states the following:

In the event of disagreement during the consultation period, either of the
parties may submit the discrepancy to the collective bargaining committee,
which shall have a maximum period of seven days to reach a decision,
starting from the date on which the discrepancy was submitted to it. When
the intervention of the committee has not been requested or the committee
has not reached an agreement, the parties shall resort to the procedures
established in the interprofessional agreements at the State or Autonomous
Community level, provided for in Article 83, to effectively decide the
discrepancies arising in the negotiation of the agreementsreferred to in this
section, including the prior commitment to submit the discrepancies to
binding arbitration, in which case the arbitration award shall have the same
effectiveness as the agreements in the consultation period, and shall only be
subject to appeal in accordance with the procedure and on the grounds
determined in Article 91.
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42. For its part, Article 86 § 4 WS, with regard to the duration of the agreement,
provides as follows:

4. If one year has elapsed since the termination of the collective bargaining
agreement without a new agreement having been agreed, the parties shall submit
to the mediation procedures regulated in the interprofessiona agreements at
State or regiona level provided for in Article 83, in order to effectively resolve
the existing discrepancies.

Furthermore, provided that there is an express, prior or contemporaneous
agreement, the parties shall submit to the arbitration procedures regulated by
these interprofessional agreements, in which case the arbitration award shall
have the same legal effect as collective agreements and may only be appealed
against in accordance with the procedure and on the grounds set out in Article
91.

Without prejudice to the development and final solution of the aforementioned
mediation and arbitration procedures, in the absence of a pact, when the
bargaining process has elapsed without an agreement being reached, the
collective bargaining agreement shall remain in force.

43. 3.2. In the procedural sphere, Law 36/2011, of 10 October, regulating Socid
Jurisdiction, devotes Title V to the avoidance of proceedings, indicating in Article
63 LRJS that a prior requirement for the processing of proceedings is the attempt
at conciliation or, as the case may be, mediation before the corresponding
administrative service or before the body that assumes these functions, which may
be constituted by means of interprofessional agreements or collective bargaining
agreements referred to in Article 83 of the Revised Text of the Workers Statute
Act, as well as by means of the agreements of professional interest referred to in
Articles 13 and 18 § 1 of the Self-employed Workers' Statute Act. This provision
is consistent with Article 156 LRJS, which requires the attempt at conciliation or
mediation prior to the process of collective disputes.
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4. Recourse to the use of procedures managed by the SERLA Foundation, in
particular, ismandatory.

44. 4.1. In the aforementioned order of 3 April 2023, in which the preliminary request
of 10 March 2023 isrejected, the Junta de Castilla y Leon states that neither the 111
ASACL, nor the Supreme Court judgment no. 729/2020, 30 July 2020, establishes
that the Administration is obliged to finance the agreements signed between these
organisations for this purpose.

45. Nothing is said, however, about the nature of the competences of the State and the
Autonomous Communities in labour matters. The Junta de Castilla y Ledn aso
adds that, despite the fact that it was the Junta de Castilla y Ledn which agreed to
set up the SERLA Foundation (as could not be otherwise), the funding agreement
ceased to be in force on 2 October 2021. This, far from exempting the
Administration from any responsibility, as claimed, rather confirms the thesis of
this Ministry, which is repeated below.

46. In response to the above, it should be recalled that the legal references cited in point
2 of the present report are reflected, in particular, in the interprofessional
agreements whose content is implemented through the powers exercised by the
SERLA Foundation. In particular, Article 8 of the 111 ASACL states the following:

The procedures assumed by SERLA provided for in this Agreement shall apply
in the following cases:

1. Collective and multiple disputes.

In disputes affecting the general interests of a generic group of workers or a
generic group susceptible to individual characterisation, in the cases of:

(a) Disagreements in the interpretation and application of State regulation,
collective bargaining agreement, whatever its effectiveness, company pacts or
agreements, or a company practice.
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(b) Disagreements with company decisions of a collective or multiple nature
under the terms established in the Workers' Statute.

(c) Disputes arising from disagreements that have arisen during the consultation
period and, where appropriate, after submission to the collective bargaining
committee, without agreement having been reached on the non-application of
working conditions provided for in the applicable collective bargaining
agreement, asreferred to in Article 82 § 3 of the Workers Statute.

(d) Disagreements arising from a breach of the duty to negotiate or connected
with good faith negotiation.

(e) Disagreements arising during the negotiation of a collective bargaining
agreement, company agreement or pact that leads to a deadlock in negotiations.

(f) Disputes that may lead to the calling of a strike or that arise over the
determination of security and maintenance servicesin the event of a strike.

(g) Disagreements arising in the joint committees of collective agreements that
make it impossible for them to adopt agreements for the resol ution of issues that
are legally or conventionally attributed to them.

(h) Disputes arising in the negotiation of collective agreements in which the
duration has not been agreed upon after the termination and conclusion of the
agreed duration, under the terms provided for in Article 13.

(i) They shall aso apply to those disputes that the parties voluntarily and by
mutual agreement submit to SERLA for processing.

2. Individual disputes. The conciliation-mediation and arbitration procedures
shall apply, under the terms established in this Agreement, inindividual disputes
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that may arise between employers and employees, except for those covered by
the exclusions set out in Article 9.

It isworth highlighting for specific treatment, mediation in conflictsarising from
the application of Article 54 § 2.f of the Workers' Statute, referring to the impact
at work of situations of consumption of acohol and other drugs, as well as other
labour conflicts that may have this cause as origin and develop preventive
actions thereof, with the aim of favouring the recovery of workers for the
devel opment of their work in normal situationsin line with the agreement signed
between the Administration of the Community of Castillay Ledn and CECALE,
CCOO and UGT, on 6 June 2016.

47. Moreover, Article 2 of the Agreement deals with the effectiveness of these
procedures:

1. This Agreement is established in accordance with the provisions of Title I1I
of the Workers' Statute, Articles 6 and 7 of the Organic Law on Freedom of
Association and Article 63 of the Law Regulating Social Jurisdiction (LRJS).

It therefore constitutes the expression of the will of the workers and employers
representatives, freely adopted by virtue of their collective autonomy and
developsthe provisions of Article 83 8§ 3 of the Workers Statute, asit dealswith
specific matters such as the autonomous resol ution of labour disputesand certain
aspects of collective bargaining.

2. This Agreement shall be binding on all employers organisations and trade
unions, as well as on all companies and workers in any sector of activity in
Cadtilla'y Ledn.

3. Conciliations and mediations carried out or attempted in accordance with this
Agreement replace for all purposes the attempt at conciliation before the
administrative service that Articles 63 and 156 of the LRJS requires as a
prerequisite for any judicial procedure of individual or collective dispute. It will
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therefore be necessary to exhaust the mediator-conciliator procedure before the
SERLA as a prerequisite for the filing of alegal action for the labour disputes
referred to in Article 8 of this Agreement in Castillay Leon.

The effectiveness of this Agreement is general and its application will be direct
vis-a-vis third parties, except in those aspects in which it expressly provides
otherwise. It is not necessary for its effectiveness and validity, therefore, the
express incorporation of its clauses into the collective bargaining agreements
that may be signed in the Autonomous Community of Castilla y Leon, without
prejudice to the prior intervention of the Joint Committees, in those cases in
which their action has been determined as mandatory.

48. 4.2. Inthisregard, it is worth citing the Supreme Court judgment no. 729/2020, of
30 July 2020, and in particular its sixth legal ground:

5. Contrary to the reasoning of the appealed judgment, which holds that the
dispute revolves around a labour regulation and invokes Article 149 § 1.7th CC,
we are faced with the need to interpret a procedural regulation and, as such, itis
true that not only can it not be subject to free disposal, but that it constitutes the
exclusive competence of the State - with the sole exception of those derived
from the specifics of the substantive law of the Autonomous Communities -
(Article 149 § 1.6th CC).

Onthispoint, it isprecisely the state legislature who has designed the procedural
instrument, and this is not shaped as a unique and imperative tool, but open to
the intervention of the socia partners, who through statutory collective
bargaining have the legitimacy and capacity not only to determine the
conciliation and mediation procedures, but also to create the body that will
develop them and how it will operate. There is, therefore, no violation of the
system of sources, asit is apower expressly granted by alegal provision.

6. There are several reasons why the Chamber does not share the reasoning and
decision of the instance:
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(a) From the point of view of safeguarding the right to collective bargaining
(Article 37 8 1 CC.) and the right to adopt collective conflict measures (Article
37 8 2 CC), we should recall that the Constitutional Court has held that, among
the powers contained therein, is not only the right to raise a conflict (CC
judgment no. 74/1983), "but also the right to create their own autonomous
means of deciding it. Thislast possibility, precisely becauseit is a shortcoming
of our system of labour relations, even pointed out by the International Labour
Organisation (ILO), is an objective long pursued by our employers and trade
union organisations, as has often been expressed in the interprofessional
agreements. Moreover, the need for collective autonomy to create its own
autonomous means of resolving labour disputes is not only felt by those
organisations, but is also sought and encouraged by the legislature and, in
general, by the public authorities, due to its potentially beneficial nature for the
labour relations system” (CC judgment no. 217/1991).

That being so, when the legislature takes the step of including that power in the
procedural requirement, it is broadening the spectrum and scope of autonomous
dispute resolution, giving it greater content and effects. It remains to be seen,
therefore, whether this extension is authorised exclusively on an optional basis
for the parties, as the appealed judgment believes, or, on the contrary, whether
collective bargaining can extend this self-compositional autonomy to all types
of disputes as the sole means of complying with the pre-procedural procedure.

(b) If the negotiating parties can agree to submit disputes to an autonomous out-
of-court settlement system, and this, in turn, can serve as a pre-procedura
mechanism, there is nothing to prevent such an agreement from being
unconditional .

The existing regulation until the 2017 Agreement, challenged at present, stated
that the self-compositive mechanism would be mandatory if one of the parties
resorted to it. However, in any case, once it was used, it had the obvious value
of an attempt at prior conciliation/mediation. It is not clear what the lega
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obstacle is for these same negotiators to increase their commitment by obliging
that such use be mandatory in any case.

The digunctive "or" in the text of Article 63 LRJS makes it clear that the
procedural condition is covered in one way or the other and that what the
legislature states is that both mechanisms are valid, given their respective
regulations, with the collective agreement being the one that designs the second
one.

(c) The fact that Article 5 of RD Law 5/1979, which created the Institute for
Mediation, Arbitration and Conciliation (IMAC) establishes that "The attempt
to hold the conciliation act at the Institute for Mediation, Arbitration and
Conciliation, before an official with a Law Degree, shall be a prerequisite for
the processing of any labour proceedings before the labour court”, does not
imply that we are dealing with arule that is of preferential application to what
we have been pointing out. Although it is true that the RDL is not formally
repeal ed, the requirement of the prerequisite has been superseded by subsequent
procedural rules, so that itsinterpretation must necessarily bein linewith Article
63 LRJS.

Thismeansthat, if statutory collective bargaining has been recognised as having
the capacity to establish conciliation and mediation systems that replace those
of the administrative services - which were those determined in the
aforementioned RDL 5/1979 - these systems will also establish the operating
rules of the entities or bodiesto which these functions are assigned, and it cannot
be argued that these functions are unlawful because they are not conferred on a
public institution such as the one that established the af orementioned regulation.

(d) The replacement of administrative services by those created in collective
bargaining agreements, in theterms of Article 63 LRJS, isareality enshrined in
other collective bargaining agreements, starting with the V Agreement on
Autonomous Settlement of Labour Disputes -ASAC, by its Spanish acronym-
(Official Gazette of 23 February 2012), which providesthat: ".... mediation shall
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be mandatory as a pre-procedural requirement for the filing of collective dispute
claims before the social jurisdiction by any of the parties and therefore replaces
prior administrative conciliation” (Article 12 § 4).

Along the same lines are, for example, the Interprofessional Agreement on
labour dispute resolution systems in Andalusia (Regional Official Gazette of 9
February 2015) or Title111.4 of the Interprofessional Agreement of Cataloniafor
the years 2018-2020 (DOGC of 7 September 2018) which designates the
"Labour Court of Catalonia’ as "the only autonomous extragjudicial instance in
labour disputes arising in Catalonia, in accordance with Article 83 § 3WS'.

(e) Findly, we are not dedling at this stage with a lawsuit in which the
framework of competences of the autonomous administration is at stake. We
have aready seen repeatedly that this approach has led to confusion in the
procedural debate. The question of what were, still are or will be the
competences of that administration cannot and should not be asessed in this
dispute, which is confined exclusively to examining the legality of the clauses
of the collective agreement.

45. 4.3. 1t follows from the above considerations that, in accordance with the provisions
of labour legislation, which includes the Agreements that are the result of social
partnership between the "sociad partners' (trade unions and employers
associations), the parties negotiating collective bargaining agreements and
agreements setting up autonomous dispute settlement systems are left with the
obligation to have recourse to them.

46._Once this obligation has been established, and as these agreements are part of the
legidation that falls within the competence of the State, is mandatory for the
Autonomous Community to implement them. This implies that, once these
interprofessional agreements have adopted an autonomous system of conflict
resolution, such a provision precludesthe possibility of complying in any other way
(i.e., through recourse to the services of administrative bodies) with the legal
provisions imposing recourse to mediation or arbitration mechanisms. Thus, once
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the autonomous systems of conflict resolution have been shaped by conventional
means, and once the compulsory nature of recourse to them has been established,
there is no alternative, with indirect proof of this reasoning being the basis of
Supreme Court judgment no. 729/2020, 30 July 2020, transcribed above.

47. Thus, in the specific area of the Autonomous Community of Castilla y Ledn,
compliance with the provisions of Articles 82.3 and 86.4 WS and Article 63 LRJS
can only be satisfied through recourse to the procedures of the SERLA Foundation,
insofar as this system has general effectiveness and obliges all parties included in
its scope of application to haverecoursetoit (Article 2.2 of the lll ASACL) and, in
particular, the conciliations and mediations developed or attempted in accordance
with this Agreement replace for all purposes the attempt at conciliation before the
administrative service that Articles 63 and 156 LRJS require as a prerequisite to
any judicia procedure of individua or collective dispute (Article 2.3 of the Il
ASACL).

49. Accordingly, it isnot up to the regional administration to decide how to proceed to
comply with the requirements established in the State legislation, given that it is
precisely this legidlation which recognises, in favour of the parties negotiating the
agreements, the capacity to choose for a specific way of implementing such
compliance. Once there is an unambiguous agreement provision to that effect, the
implementation of the labour legislation must be consistent with it, since that
provision constitutes a direct effect of the State law.

50. It is true that it could be the case that the contractual provisions include systems
that do not require public intervention in order to be effective, but this is not the
case. The development of the competence for the execution of labour legislation
which, in accordance with Article 149.1.7 CC, is assumed by the Autonomous
Community, imposes on it the correlative duty to ensure compliance with and
execution of that legislation and of the interprofessional agreements that form part
of it, so that the Autonomous Community concerned isresponsiblefor guaranteeing
that the mediation system functions properly. And this, it must be reiterated, in the
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particular way in which it has been foreseen in the specific conventional
regulations; in this case, the 111 ASACL.

51. 4.4. The Order of the Regiona Ministry of Industry, Trade and Employment
granting a monetary contribution to the Foundation of the Regional Labour
Relations Service of Cagtillay Ledn (SERLA Foundation) to finance its activity in
the financia year 2023, represents an action that departs from the conduct adopted
by the Regional Government of Castilla y Ledn to date, in that it omits the
dissolution of the SERL A Foundation and the completeremoval of itsfunding. This
confirms, once again, the approach of this Department, since it implies the
assumption that the total inactivation of the SERLA Foundation, whichwasinitially
intended, is completely contrary to the constitutional distribution of competences
in labour matters. However, under no circumstances can the alternative finally
adopted by the Junta de Castilla y Ledn be considered to be respectful of labour
law and State competences.

52. Thisis because the only action that is possibleis that which respects the content of
the 11l ASACL in those areas in which it is authorised by labour legislation to
provide for a specific way of complying with it, in the sense described above.

53. Thus, the order provides as follows (paragraph 5(b) of the Annex):

(b) Expenditures eligible for funding incurred between 1 July 2023 and 31
December 2023:

- Expenses for the provision of services by companies and professionals: fees
for work carried out, as well as per diems and travel expenses for services
rendered. These expenses shall be limited exclusively to the management of
collective disputes and the intervention of a mediator or arbitrator, as
appropriate, in each collective dispute dealt with.
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Article 8.2 1Il ASACL states that the conciliation-mediation and arbitration
procedures shall be applicable ... in individual disputes that may arise between
employers and employees.

54. It is therefore clear the continuation of an action contrary to the content of the 111
ASACL and, therefore, also to the labour regulations, since the effectiveness of one
of the provisions that it is specifically empowered to contemplate is being limited.
This is because the continuity of the activity of the SERLA Foundation is
envisaged, but without the possibility of it carrying out its activity with regard to
individual disputes, which completely limits the possibility of the autonomous
system agreed in the 11l ASACL reaching such disputes, as it is impossible to
comply with the agreement or alternative system.

55. Thus, afina factor must be taken into account in this particular case. Thisis that
there is no lack of development of the system envisaged ex novo by the parties
negotiating the agreement. On the contrary, on the basis of the existence of an
agreed system, developed and fully implemented in the exercise of its functions,
the purpose is to render ineffective the commitments made by the Junta de Castilla
y Ledn with regard to the management of that system. This, of course, constitutes
nothing more than a further violation of State powers, as it contravenes the power
granted to the parties negotiating collective agreements and the agreements referred
toin Article 83.2 and 3 WS to determine such systems (Article 91.2 WS).

56. Indeed, as has been pointed out, we are faced with a fully established mediation
system which has been operating with the agreement of all parties, so that it was
the Junta de Castilla y Ledn which agreed to set up the SERLA Foundation, after
which successive financing agreements have been signed. In this context, of course,
there are various management aternatives, but the one chosen by the autonomous
administration, which dismantles the system consolidated to date and which,
moreover, completely disregards the provision which, according to the law, it must
carry out under specific terms, is outside the scope of these alternatives.
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57. For the legal reasons set out above, the action of the Junta de Castilla y Ledn must
therefore be considered to be in persistent breach of the law. In short, the action of
the Junta de Castillay Ledn is contrary to the law, in so far as it implies failure to
comply with the only provision which allows the interested parties to take action
under Articles 82.3 and 86.4 WS and Article 63 LRJS, since, apart from recourse
to that Foundation, the State legislation does not recognise any other procedural
avenuein that regard.

1. ASSESSMENT OF THE COLLECTIVE COMPLAINT

58. From the reasoning set out in this report, it follows that the actions of the Junta de
Cadtillay Ledn against which the collective complaint under assessment has been
brought are contrary to Spanish labour law, which incorporates guarantees of the
effectiveness of autonomous dispute resol ution mechanisms. Furthermore, there are
also mechanisms available to enforce those guarantees, such as those put forward
by the State and by the trade unions UGT CyL and CCOO CyL themselves.

59. In view of the above, it can only be assumed that the Spanish legal system isfully
respectful of the European Charter of Socia Rights, the conduct of the Junta de
Cadtillay Leodn is contrary to the provisions which, in Spain, guarantee respect for
the Charter.”

In the light of the foregoing, this party REQUESTS to the Committee:

1. To take into account the present observations with regard to the collective
complaint lodged, and declare that the Spanish legal system fully respects the
revised European Charter of Socia Rights, being the conduct of the Junta de
Cadtillay Ledn denounced in the collective complaint contrary to the said Charter.

2. FURTHERMORE, given the number of legal issues raised in the collective
complaint, some of which are pending judicial resolution by the Spanish courts, and

32

MINISTERIO
DE LA PRESIDENCIA, JUSTICIA
Y RELACIONES CON LAS CORTES



Collective Complaint no. 225/2023

in respect of which the current Government of the Autonomous Community of
Castilla y Ledon holds a position contrary to that of the Government of the Nation,
submits the Committee for its consideration the possibility to consider, under its
rule 32, inviting the Government of the Community of Castilla y Ledn to state its
position on the alleged violations of the Charter, before taking a decision on the

merits of the case.

Madrid, 31 May 2024

Francisco de Asis Sanz Gandasegui
The Co-Agent of Spain before the European Committee of Social Rights

Annex.

Report submitted by the Ministry of Labour and Social Economy
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